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Defendants The Bank of New York Mellon fka The Bank of New York, as successor Trustee to JPMorgan Chase Bank, N.A, as Trustee for the Certificateholders of CWABS Master Trust Revolving Home Equity Loan Asset Backed Notes, Series 2004-T (BONY) and Green Tree Servicing LLC, now known as Ditech Financial LLC (Green Tree) (collectively Defendants) hereby file their reply in support of their Motion for Summary Judgment. 

INTRODUCTION Defendants are entitled to summary judgment because the undisputed facts show that the HOA Trustee conducted a sub-priority sale.  Even if it were a super-priority sale, Bank of America’s tender of the super-priority amount extinguished the super-priority lien pursuant to well-established Nevada law in SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 334 P.3d 408 (Nev. 2014) and Horizon at 

Seven Hills Homeowners Association v. Ikon Holdings, LLC, 132 Nev. Adv. Op. 35, 373 P.3d 66 (2016).  In addition, as described in Defendants’ Motion for Summary Judgment, while Fannie Mae is in conservatorship under FHFA, none of its property “shall be subject to . . . foreclosure . . . without the consent of [FHFA].”  12 U.S.C. § 4617(j)(3) (the Federal Foreclosure Bar).1  Here, at the time of the HOA Sale, Fannie Mae owned the Loan, including both the note and Deed of Trust encumbering the Property.  Therefore, the HOA Sale could not extinguish that Deed of Trust without FHFA’s consent, and Plaintiff took its interest in the Property, if any, subject to that lien. Indeed, as the Nevada Supreme Court has recently confirmed, “the Federal Foreclosure Bar implicitly preempts NRS 116.3116 to the extent that a foreclosure sale extinguishes the deed of trust.”  
Saticoy Bay LLC Series 9641 Christine View v. Fannie Mae, 417 P.3d 363 (Nev. 2018).  Moreover, the Nevada Supreme Court, the Ninth Circuit, and multiple federal and state courts have resolved dozens of similar cases in favor of Fannie Mae, Freddie Mac, and their servicers on summary judgment by evaluating materially the same evidence as that in this case.  See Nationstar Mortg., LLC v. 

Guberland LLC-Series 3, No. 70546, 2018 WL 3025919 (Nev. June 15, 2018) (unpublished disposition); Berezovsky v. Moniz, 869 F.3d 923 (9th Cir. 2017); FHFA v. SFR Invs. Pool 1, LLC, 893 F. 3d 1136 (9th Cir. 2018); Saticoy Bay, LLC v. Flagstar Bank, FSB, 699 F. App’x 658 (9th Cir. 2017); 
1 Terms not defined herein shall take on the definition in Defendants’ Motion for Summary Judgment (MSJ). 
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Elmer v. JPMorgan Chase & Co., 707 F. App’x 426 (9th Cir. 2017).  These courts have held that the Federal Foreclosure Bar protects an Enterprise’s lien interests when its servicer appears as record beneficiary of a deed of trust, and have rejected the legal and evidentiary challenges Plaintiff raises here. 

LEGAL ARGUMENT 

I. The HOA Sale Was Unfair and Oppressive. In response to Defendants’ Shadow Canyon argument, Plaintiff simply argues that “[t]he bank has not set forth any defect in the sale that would constitute fraud, oppression or unfairness.”  Opp. at 14.  To the contrary, as set forth in Defendants’ Motion for Summary Judgment, the HOA’s CC&Rs provide that the HOA’s lien “shall be subordinate to the lien of any first Mortgage upon any Lot” and shall not “defeat or render invalid the lien, charges or encumbrance of any first Mortgage.”  MSJ Ex. N at §§ 4.07, 10.05.  The HOA Trustee also publicly stated that that the Deed of Trust would remain a first priority lien on the property following the HOA sale.  See MSJ Exs. K, L.  Finally, the HOA Trustee opened bidding at the HOA Sale at the total amount of the lien and foreclosed after Bank of America tendered the nine-month super-priority amount prior to the HOA Sale despite the fact that the HOA Trustee refused to provide a payoff statement or otherwise identify the super-priority amount.  Plaintiff fails to offer any sort of substantive response to these arguments. 
II. Plaintiff’s Challenge to Bank of America’s Tender Fails. Plaintiff argues that Bank of America’s tender was properly rejected by the HOA because it was conditional.  Opp. at 6.  This argument has been rejected by the Nevada Supreme Court, which recently evaluated a tender made by Bank of America, as well as the accompanying Miles Bauer tender letters.  Bank of America, N.A. v. Ferrell Street Trust, 2018 WL 2021560, at *2 (Nev. Apr. 27, 2018) (unpublished). The Supreme Court explained that the Miles Bauer letter was “an unconditional offer to pay the superpriority portion of the lien in full,” and was thus a “perfect tender.”  Id. at *2.   Even if Bank of America’s tender letter did contain conditions, they were “conditions for which the tendering party has a right to insist.”  Id.  Plaintiff maintains that at the time of Bank of America’s tender, “it was perfectly appropriate for the HOA to include attorney’s fees and costs of collecting as part of the HOA’s superpriority lien.”  Opp. at 9.  However, the Nevada Legislature determined that 

SA0291
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collection costs were not included in an association’s super-priority lien years before Bank of America’s tender here.  NRS 116.3116(2) states in no uncertain terms that the super-priority amount is the amount of “assessments for common expenses … which would have come due in the absence of acceleration during the 9 months immediately preceding institution of an action to enforce the lien.”  In Horizons at Seven Hills Homeowners Ass’n v. Ikon Holdings, LLC, 132 Nev. Adv. Op. 35, 373 P.3d 66, 73 (2016), the Nevada Supreme Court noted that NRS 116.3116 was amended in 2015, then explained that “[a]ny discussion in this opinion related to this statute refers to the statute in effect at the time the underlying cause of action arose,” which was in June 2010.  Ikon Holdings, 373 P.3d at 68 n.2.  The Supreme Court then clearly and unequivocally held that NRS 116.3116(2) limits an association’s super-priority lien “to an amount equal to the common expense assessments due during the nine months before foreclosure.”  Id. at 73.  A “court’s goal in construing statutes is to uphold the intent of the Legislature.”  Davidson v. 

Davidson, 132 Nev. Adv. Op. 71, 382 P.3d 880, 883 (2016).  “When [a] Court construes a statute, it is explaining its understanding of what the statute has meant continuously since the date when it became law … [a] Court has no authority to depart from the congressional command setting the effective date of a law that it has enacted.”  Rivers v. Roadway Express, Inc., 511 U.S. 298, 313 n.12 (1994) (emphasis added).  When Ikon Holdings was decided on April 28, 2016, the Supreme Court was not announcing what NRS 116.3116(2) meant from that point forward, it was holding “what the statute has meant continuously since the date when it became law.”  See Rivers, 511 U.S. at 313 n.12.  The only “condition” Bank of America’s letter set forth is that the nine-month super-priority lien would be discharged upon payment of the same.  This is clearly permitted under Nevada law. 
III.      The Nevada Recording Statutes Do Not Require, or Even Allow, Recordation of a 

Super-Priority Tender. Plaintiff’s argument regarding the alleged necessity of recording tender has already been rejected by the Nevada Supreme Court and lacks any basis in the law.  The Nevada Supreme Court recently confirmed in Golden Hill that the tendering party need not “record a document” showing that the tender occurred.  See Saticoy Bay LLC Series 2141 Golden Hill v. JPMorgan Chase Bank, N.A.,2017 WL 6597154, at *1 (Nev. Dec. 22, 2017) (unpublished). 
SA0292
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In Golden Hill, the homeowner “made payments sufficient to satisfy the superpriority component of the HOA’s lien” before the association’s foreclosure sale, and the district court granted summary judgment in the senior lender’s favor on that basis.  See id.  The Supreme Court affirmed, explaining that the “district court correctly determined that at the time of the foreclosure sale, there was no superpriority component of the HOA’s lien that could have extinguished respondent’s deed of trust.”  Id.  The Court expressly rejected the HOA-sale purchaser’s “argument that [the senior lender] needed to record a document showing that the former homeowner satisfied the superpriority component of the HOA’s lien before the sale,” noting the purchaser cited “no authority in support of imposing such a requirement on” the senior lender.  Id., at *2.  Like the HOA-sale purchaser in Golden 

Hill, Plaintiff argues that the satisfaction of the HOA’s super-priority lien here cannot defeat Plaintiff’s clean title because it was not recorded.  Opp. at 10-11.  Nevada law imposes no such requirement, and the statutes that Plaintiff contends do impose such a requirement clearly do not apply.   The authority Plaintiff cites is the statute requiring recordation of conveyance, the statutory definition of conveyance, and the recording of instruments subordinating priority.  Plaintiff argues that a tender payment is a conveyance in real property or a “change to the priority of a real property lien” that must be recorded.  Nevada’s statutory recording act provides: “Every conveyance of real property within this state hereafter made, which shall not be recorded as provided in this chapter, shall be void as against any subsequent purchaser, in good faith and for a valuable consideration . . . .”  NRS 111.325.  The statute further provides that “conveyance shall be construed to embrace every instrument in writing, except a last will and testament, whatever may be its form, and by whatever name it may be known in law, by which any estate or interest in lands is created, aliened, assigned or surrendered.”  NRS 111.010(a).  Based solely on these statutory references, Plaintiff makes the conclusory, and completely unsupported determination, that any tender by Bank of America is a “conveyance” under Nevada law.  Plaintiff does not even attempt to explain how the delivery of a check that satisfies (as a matter of law) the super-priority portion of a statutory lien could either create, alienate, assign or surrender a security interest in the Property.   Plaintiff does not cite to any applicable law establishing, or even suggesting, that Bank of America’s tender satisfying the super-priority portion of the statutory HOA lien is a property interest 
SA0293
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that must be recorded in order to be effective against subsequent purchasers.  The Deed of Trust was already recorded.  There is no recording requirement set forth by the Nevada Supreme Court.  Indeed, nothing in Nevada law requires a tender to be recorded to be effective against Plaintiff. 

IV. The Federal Foreclosure Bar Precludes Plaintiff from Taking an Interest Free and 
Clear of Fannie Mae’s Deed of Trust The Nevada Supreme Court and the Ninth Circuit have held that the Federal Foreclosure Bar preempts the State Foreclosure Statute.  See, e.g., Christine View, 417 P.3d at 368; Berezovsky, 869 F.3d at 931-32.  The Nevada Supreme Court and the Ninth Circuit have also analyzed the exact legal issues as those presented in this case under materially identical facts, and recognized that federal law prevents the purchaser of a property at an HOA sale, like Plaintiff here, from acquiring a free-and-clear interest in property encumbered by a loan owned by an Enterprise.  Guberland, 2018 WL 3025919 at *2-3; Berezovsky, 869 F.3d at 933; Elmer, 707 F. App’x at 428; see also Flagstar, 699 F. App’x at 659. Plaintiff asks this Court to disregard controlling precedent and persuasive authority, repeating the same arguments that the Nevada Supreme Court, Ninth Circuit, and other federal and state courts across Nevada have already rejected in dozens of related cases.  Specifically, Plaintiff claims that the Federal Foreclosure Bar did not protect Fannie Mae’s interest in the Property because:  (1) Fannie Mae did not have an interest in the Property; (2) Plaintiff was a bona fide purchaser; (3) FHFA implicitly consented to the extinguishment of Fannie Mae’s interest; and (4) Ditech lacks standing to invoke the Federal Foreclosure Bar.  Each of these arguments fails as a matter of law. 

A. Fannie Mae Had an Interest in the Property at the Time of the HOA Sale. The Federal Foreclosure Bar’s protection is not limited to the interest Fannie Mae might have had if it were the beneficiary of record of the Deed of Trust at the time of the HOA Sale.  Rather, it extends to the secured property interest that Fannie Mae has as the owner of the Loan, encompassing both the note and Deed of Trust—an interest recognized under Nevada law—while its contractually authorized servicer was record beneficiary of the Deed of Trust.  Fannie Mae’s property interest is amply supported in the evidentiary record through recorded property records and Fannie Mae’s business records, which the Ninth Circuit have held is admissible, sufficient evidence.   
SA0294
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1. Fannie Mae Owned the Note and Deed of Trust Under Nevada Law Plaintiff contends that Fannie Mae had no property interest for the Federal Foreclosure Bar to protect because Fannie Mae purportedly never recorded its interest.  Opp. at 12-19.  But Plaintiff’s argument ignores that Fannie Mae’s Deed of Trust was recorded, and demonstrates a misunderstanding of Nevada law, which recognizes that Fannie Mae maintains its property interest as a loan owner when its servicer appears as the record beneficiary of the Deed of Trust.  See In re 

Montierth, 354 P.3d 648 (Nev. 2015); Guberland, 2018 WL 3025919 at *2-3 (citing Montierth); Restatement (Third) of Property: Mortgages § 5.4 (1997) (“Restatement”).  Pursuant to these authorities, Fannie Mae’s ownership of the Loan and the appearance of its servicer, Ditech, as record beneficiary at the time of the HOA Sale ensured that Fannie Mae maintained a property interest.  In Montierth, the Nevada Supreme Court held that an entity which owned a loan was a secured creditor—meaning that it had a property interest in the collateral—while MERS, an entity with which it had an agency or contractual relationship, was record beneficiary of the deed of trust.  The Restatement, which Montierth adopts, explains the relationship between “institutional purchasers of loans” and their servicers, and states that when a servicer or nominee appears in the public records as beneficiary of a mortgage, “[i]t is clear in this situation that the owner of both the note and mortgage is the investor and not the servicer.”  Restatement § 5.4 cmt. c.  Accordingly, “Nevada law . . . recognizes that . . . a note owner remains a secured creditor with a property interest in the collateral even if the recorded deed of trust names” a servicer.  Berezovsky, 869 F.3d at 932.  Here, “[a]lthough the recorded deed of trust here omitted [the Enterprise’s] name, [the Enterprise’s] property interest is valid and enforceable under Nevada law.”  Id. While Plaintiff attempts to circumscribe the scope of Montierth and limit its application, Opp. at 12, 16, the Nevada Supreme Court recently rejected such a narrow reading and applied the holding in Montierth to facts nearly identical those presented here.  Guberland, 2018 WL 3025919 at *2.  In 
Guberland, the Nevada Supreme Court addressed whether the Federal Foreclosure Bar applied where an Enterprise “was not the beneficiary of the deed of trust.”  Id.  The court held that a loan owner can maintain a secured property interest while its servicer appears as the recorded beneficiary of the deed of trust, and accordingly vacated a decision granting summary judgment to the HOA sale purchaser in 

SA0295
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that case, a purchaser which stood in the same position as Plaintiff here.  Id. at *2-3.  Thus, the Nevada Supreme Court has rebuffed Plaintiff’s exact argument—that a loan owner’s property interest depends on its name appearing in the public property records.  Moreover, on the same day it issued Guberland, the Nevada Supreme Court affirmed a grant of summary judgment in a related case to Fannie Mae’s servicer where that servicer, not Fannie Mae, was record beneficiary of the relevant deed of trust at the time of the HOA foreclosure sale.  5312 La Quinta Hills, LLC BAC Home Loans Servicing, LP,No. 71069, 2018 WL 3025927, at *1 (Nev. June 15, 2018) (unpublished disposition). In another recent decision, the Nevada Supreme Court confirmed that Montierth is applicable in the context of the nominee/servicer-loan owner relationship by citing that case in the context of clarifying that a loan servicer can take action, including litigation, related to a mortgage on behalf of the loan owner.  Nationstar Mortg., LLC v. SFR Invs. Pool 1, LLC, 396 P.3d 754, 757 (Nev. 2017).  Moreover, the Nevada Supreme Court recently characterized its Montierth opinion as “recognizing that it is an acceptable practice for a servicer to serve as the beneficiary of record for the actual deed of trust beneficiary.”  Ohfuji Invs., LLC v. Nationstar Mortg., LLC, No. 72676, 2018 WL 1448729, at *1 (Nev. 2017) (unpublished disposition) (citing Montierth, 354 P.3d at 351).  Thus, the law in Nevada is undisputed—an Enterprise retains a secured property interest when its contractually authorized servicer appears as the beneficiary of record for the deed of trust.  Here, Plaintiff concedes that at the time of the HOA Sale, the relevant security interest, the Deed of Trust, was recorded in the name of Ditech.  See, e.g., Opp. at 14, 15.  Ditech was at that time (and is now) Fannie Mae’s servicer for the Loan.  Accordingly, the Deed of Trust was the instrument that Fannie Mae owned, regardless of whether Fannie Mae’s name appeared on the face of the instrument.  Montierth, Guberland, and Ohfuji confirm that there is no rule that every deed of trust must be recorded in its owner’s name for the owner to have a valid, secured, interest.  Guberland,2018 WL 3025919 at *2; Montierth, 354 P.3d at 650-51; Ohfuji, 2018 WL 1448729, at *1. Moreover, the Nevada recording statutes that Plaintiff cites, Opp. at 15-19, do not require something that the Nevada Supreme Court held was unnecessary in Montierth and Guberland; nothing in those statutes requires public recording of a change in the ownership of a loan in order for a party to obtain or maintain a property interest under Nevada law.  See NRS 106.210 (discussing only 
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recording of assignments of beneficial interests).  Indeed, the recording statutes require only the recording of a “conveyance” of a deed of trust itself or an assignment of a deed of trust to a new beneficiary of record.  See Leyva v. Nat’l Default Servicing Corp., 255 P.3d 1275, 1279 (Nev. 2011) (deed of trust constitutes a conveyance as defined by NRS 111.010).  There was no change in the beneficiary of record when Fannie Mae bought the Loan, and therefore no need to record a new assignment in Fannie Mae’s name.  Recordation of a new assignment was only necessary upon a change in the beneficiary or nominee acting on Fannie Mae’s behalf.  If Montierth was limited in the way that Plaintiff suggests, see Opp. at 16, and Nevada’s recording statutes required all loan ownership interests to be recorded, a loan owner would always also need to serve as beneficiary of record of a deed of trust.  Under such a rule, the loan owners in 
Montierth and Guberland would not have had secured property interests, and the Nevada Supreme Court would have concluded that that the appearances of MERS and Nationstar, respectively, as the record beneficiaries of the deeds of trust invalidated the property interests of the loan owners on whose behalf they appeared.  But Montierth an Guberland made the opposite ruling, consistent with a number of Ninth Circuit decisions regarding MERS and loan servicers and their role in the consumer mortgage industry.  See In re Mortgage Elec. Registration Sys., Inc., 754 F.3d 772, 776-77 (9th Cir. 2014); 
Cervantes v. Countrywide Home Loans, Inc., 656 F.3d 1034, 1038-39 (9th Cir. 2011).  The requirements of the Nevada recording statutes are also consistent with those in Kentucky, which the Sixth Circuit Court of Appeals held did not require a separate recording anytime a party purchased a loan, so long as the beneficiary of record remained the same entity, as is the case here.  See Higgins v. 

BAC Home Loans Servicing, LP, 793 F.3d 688, 689 (6th Cir. 2015).  Thus, any argument suggesting that Fannie Mae must have been assigned the Deed of Trust itself to have a property interest must be rejected. 
2. The Evidence Unequivocally Proved Fannie Mae Owned the Loan. Plaintiff makes various arguments claiming that the evidence supporting Fannie Mae’s property interest is either inadmissible or insufficient for summary judgment.  But these challenges fail as a matter of law.  The evidence includes business records, the sworn declaration of Fannie Mae’s employee, and Fannie Mae’s Servicing Guide, all of which are admissible under the rules of evidence 
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and applicable law—particularly NRCP 56, which permits a party moving for summary judgment to establish facts with affidavits.  The Ninth Circuit held that materially the same evidence was admissible and sufficient to establish an Enterprise’s property interest.  See Berezovsky, 869 F.3d at 933; Elmer, 707 F. App’x at 428.  Those decisions recognized that the “database printouts” of the Enterprises are “admissible business records,” and that such records, along with declaration testimony and the Enterprise’s Guide provisions are sufficient to prove an Enterprise’s undisputed ownership of a mortgage loan under Nevada law.  Berezovsky, 869 F.3d at 933, n.8.  In Elmer, “Freddie Mac provided a record from its internal database stating . . . the loan’s “funding date”[, which] was . . . well before the [foreclosure] sale[, and] Freddie Mac’s employee explained that the record indicates that Freddie Mac acquired ownership of the loan . . . and has owned it ever since.”  Elmer, 707 F. App’x at 428.  Ditech has provided the same type of evidence here—Enterprise business records providing the loan acquisition date, which was before the HOA Sale, and an employee declaration explaining the records.  The submitted business records are “reliable and uncontroverted evidence of [Fannie Mae’s] interest in the property on the date of the foreclosure.”  Id. (emphasis added). This Ninth Circuit precedent should be highly persuasive as federal courts and Nevada courts have adopted the same standard for what evidence is sufficient for summary judgment.  See Wood v. 

Safeway, Inc., 121 P.3d 1026, 1031 (Nev. 2005) (citing Matsushita Elec. Indus. Co. v. Zenith Radio 

Corp., 475 U.S. 574 (1986) for Nevada’s standard for summary judgment).  Rather than submitting evidence to create a genuine dispute of material fact, Plaintiff attacks the admissibility and sufficiency of Ditech’s evidence, but each argument fails as a matter of law. 
First, Plaintiff contends that the statute of frauds requires Ditech to proffer evidence in the form of a “writing” to prove Fannie Mae’s ownership interest in the Property.  Opp. at 12-13, 15.  To the extent Plaintiff believes the statute of frauds requires Ditech to produce a writing showing Fannie Mae’s purchase of the Loan, Ditech has provided that writing in the form of Fannie Mae’s business records which memorialize Fannie Mae’s acquisition of the Loan in November 2004.  MSJ Ex. B.  In addition, compliance with the statute of frauds has no relevance for the issue of loan ownership.  The statute of frauds requires that a transfer of interests in land be made in writing, not that such writing 
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constitute a publicly recorded assignment of a deed of trust.  Moreover, the Uniform Commercial Code limits the statute of frauds defense “to only those cases where there is a definite possibility of fraud.”  
Azevedo v. Minister, 471 P.2d 661 (Nev. 1970).  Here, there is no question of fraud in the sale of the Loan; no one other than Fannie Mae is claiming ownership of the Loan.   

Second, there is no requirement that Ditech produce additional, duplicative evidence, such as a written agreement or other documents proving that Fannie Mae purchased the Loan.  See Opp. at 13-14.  Plaintiff’s argument to the contrary ignores the business records and testimony confirming that Fannie Mae purchased the Loan in November 2004.  MSJ Ex. B.  Indeed, Ditech must provide 
sufficient—not all—evidence of Fannie Mae’s ownership of the Loan, which the business records and declaration establish and explain thoroughly.  The Nevada Supreme Court has embraced the federal rules’ counsel against “needlessly presenting cumulative evidence.”  See State v. Dist. Ct. (Armstrong),127 Nev. 927, 934, 267 P.3d 777, 781 (2011) (citing Fed. R. Evid. 403, noting it is the counterpart to NRS 48.035).  Here, the business records and testimony confirm that Fannie Mae purchased the Loan prior to the HOA Sale.  Thus, the rules of evidence do not require Ditech to produce additional, superfluous evidence to confirm the facts that it has already established through admissible, uncontroverted evidence. See U.S. ex rel. O'Donnell v. Countrywide Home Loans, Inc., 822 F.3d 650, 653–54, n.3 (2d Cir. 2016) (recognizing that sworn testimony is sufficient to prove Freddie Mac’s ownership of a loan). 

Third, Plaintiff attacks the admissibility of Fannie Mae’s employee declaration, arguing that it is not based on personal knowledge.  Opp. at 15, 20, 22.  Plaintiff misapprehends the governing standard for testimony admitting business records.  The declaration is executed by a corporate representative—as a result, the declarant did not need to have “direct, personal knowledge of each and every fact discussed in [his] affidavit or deposition,” because the corporation “appear[ed] vicariously” through him.  Hijeck v. Menlo Logs., Inc., 2008 WL 465274, at *4 (N.D. Tex. Feb. 21, 2008).   To introduce business records, the standard for being a “qualified witness . . . is broadly interpreted to require only that the witness understand the record-keeping system.”  United States v. 

Childs, 5 F.3d 1328, 1334 (9th Cir. 1993).  Thus, a qualified witness need not be “the custodian of [the] documents offered into evidence,” id.; or the individual to have entered data into a database, U-
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Haul Int’l, Inc. v. Lumbermens Mut. Cas. Co., 576 F.3d 1040, 1044-45 (9th Cir. 2009); or “certify he or she has first-hand knowledge of the facts set forth in the records,” In re Hudson, 504 B.R. 569, 575 (B.A.P. 9th Cir.).  Instead, all that is required is that the declarant be “qualified to testify about the business practices and procedures for inputting the underlying data.  It is not necessary for each individual who entered a record of payment into the database to testify as to the accuracy of each piece of data entered.”  U-Haul Int’l, 576 F.3d at 1043.  For example, the witness “need not have personal knowledge of the actual creation of the document … Nor is there any requirement under Rule 803(6) that the records be prepared by the party who has custody of the documents and seeks to introduce them into evidence.”  Phoenix Assocs. III v. Stone, 60 F.3d 95, 101 (2d Cir. 1995) (citation omitted).  Plaintiff’s argument to the contrary “ignores the realities of modern business litigation, where many business records are kept in databases, and parties query these databases in order to provide responses to discovery requests.”  Health All. Network, Inc. v. Cont’l Cas. Co., 245 F.R.D. 121, 129 (S.D.N.Y. 2007), aff’d, 294 F. App’x 680 (2d Cir. 2008).     

Fourth, Plaintiff’s suggestion that Fannie Mae’s employee needed to attest to Fannie Mae’s possession of the note at the time of the HOA Sale, Opp. at 14, 22, 25, raises a completely irrelevant issue.  The question of who possessed the note would answer whether Fannie Mae had the ability to enforce the note at that time as the holder of the note.  But that fact is has no bearing on the claims here, which turn instead on who was the owner of the note.  Fannie Mae is not attempting to foreclose on the Property in this litigation, and so Fannie Mae does not need to be able to enforce the note at this time, much less at the time of the HOA Sale.  Under Nevada law, the owner and the holder of a note may be two different entities.  A transfer of a note has no bearing on ownership, but instead “vests in the transferee any right of the transferor to enforce the instrument.”  NRS 104.3203.  Thus, “[a] person may be a person entitled to enforce [a promissory note] even though the person is not the owner of the [note].”  NRS 104.3301(2). Accordingly, “the status of holder merely pertains to one who may enforce the debt and is a separate concept from that of ownership.”  Thomas v. BAC Home Loans Servicing, LP, No. 56587, 2011 WL 6743044, at *3 n.9 (Nev. Dec. 20, 2011).  Because the parties’ claims and defenses turn on who owned…
SA0300
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the Loan at the time of the HOA Sale, there is no need for Ditech to prove that Fannie Mae possessed the note at that time.     

B. The Federal Foreclosure Bar Is Automatic and Requires FHFA’s 
Affirmative Consent to Extinguish Fannie Mae’s Property Interest  Plaintiff argues that this “Court should imply FHFA’s consent to the HOA foreclosure sale” because FHFA failed “to create a procedure by which the purchaser at a nonjudicial foreclosure sale could obtain that consent.”  Opp. at 27.  Plaintiff’s argument is baseless, as the Federal Foreclosure Bar works automatically without any action by FHFA, the Enterprises, or their servicers.  Indeed, as the Nevada Supreme Court acknowledges, the Federal Foreclosure Bar “does not require [the FHFA] to actively resist foreclosure,” rather, “[t]he Federal Foreclosure Bar cloaks the FHFA’s ‘property with Congressional protection unless or until the Agency affirmatively relinquishes it.’”  Christine View, 417 P.3d at 368 (quoting Berezovsky, 869 F.3d at 929). Any implication by Plaintiff that proactive measures must be taken to protect Fannie Mae’s property interest would invert the default rule provided in the statutory text, as if Congress had decreed that Fannie Mae’s property interests are subject to extinguishment by foreclosure unless FHFA, Fannie Mae, or its servicers affirmatively act to prevent the extinguishment of a particular property interest.  This is not what the statute says, and courts are not free to rewrite a statute’s text.  See Conn. 

Nat’l Bank v. Germain, 503 U.S. 249, 253-54 (1992) (“[I]n interpreting a statute a court should always turn first to one, cardinal canon before all others . . . that a legislature says in a statute what it means and means in a statute what it says.”).   Moreover, had FHFA consented to the extinguishment of Fannie Mae’s property interest, Plaintiff, as the purchaser at the HOA Sale, would presumably have evidence of that consent.  Even if Plaintiff could point to indicia of FHFA’s implicit consent or Fannie Mae’s implicit or explicit consent (and it cannot), such evidence would be inapposite— it is FHFA’s affirmative consent that matters.  But Plaintiff presents no evidence of this fact, and instead leaves undisputed Ditech’s evidence that FHFA never consented to the extinguishment of Fannie Mae’s interest in the Property. ……
SA0301
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C. Ditech May Invoke the Federal Foreclosure Bar Plaintiff argues that Ditech may not invoke the Federal Foreclosure Bar and that the Federal Foreclosure Bar does not apply because FHFA is not a party in this case.  Opp. at 26-28.  As explained in Ditech’s Motion for Summary Judgment, the Nevada Supreme Court has held that “the servicer of a loan owned by a regulated entity may argue that the Federal Foreclosure Bar preempts NRS 116.3116, and that neither [Fannie Mae] nor the FHFA need be joined as a party.”  Nationstar v. SFR, 396 P.3d at 758.  The Nevada Supreme Court reinforced the point when it held that the Federal Foreclosure Bar preempts the State Foreclosure Statute—“this court has already addressed [the HOA]’s arguments by necessary implication in Nationstar Mortg.  This court held that the servicer of a loan owned by a regulated entity may argue that the Federal Foreclosure Bar preempts NRS 116.3116, even though the FHFA was not a party to the case.”  Christine View, 417 P.3d at 366.  Moreover, the Ninth Circuit has cited Nationstar and also held that servicers may raise the Federal Foreclosure Bar to defend property interests of Fannie Mae and Freddie Mac in litigation.  See 

Flagstar, 699 F. App’x at 658.  Plaintiff makes no attempt to address these authorities, and the Court must reject Plaintiff’s argument to the contrary.
V. Plaintiff Cannot Use Bona Fide Purchaser Status as a Shield. Plaintiff’s purported interest in the Property is subject to the Deed of Trust regardless of whether Plaintiff is a bona fide purchaser (it is not).  An HOA-sale purchaser’s status as a bona fide purchaser is irrelevant in super-priority tender and federal preemption cases.  But, even if bona fide purchaser status could protect an HOA-sale purchaser from a super-priority tender or federal preemption, Plaintiff is not entitled to that protection because it is not a bona fide purchaser. 

A. Plaintiff Had Inquiry Notice of Bank of America’s Tender. The burden of establishing bona fide purchaser status rests with the party claiming such status – here, Plaintiff.  Berge v. Fredericks, 95 Nev. 183, 185, 591 P.2d 246, 248 (1979) (explaining that the putative bona fide purchaser “was required to show that legal title had been transferred to her before she had notice of the prior conveyance to appellant”).  Plaintiff failed to meet this burden because it does not set forth any evidence that Plaintiff discharged its inquiry duty by making a “due investigation” into whether any entity satisfied the super-priority portion of the HOA’s lien before the 
SA0302
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sale.  In fact, Plaintiff’s Opposition contains only blanket assertions that it is, in fact, a bona fide purchaser without any supporting evidence.  Because Plaintiff failed to conduct any investigation prior to the HOA Sale, it is presumed to have knowledge of that tender, thereby defeating its claim that it is a bona fide purchaser of free and clear title to the Property.   The Nevada Supreme Court has explained that “[a] recital in an instrument of record charges subsequent purchasers with notice of all material facts which an inquiry suggested by that recital would have disclosed.”  Allison Steel Mfg. Co. v. Bentonite, Inc., 86 Nev. 494, 497, 471 P.2d 666, 668 (1970).“When anything appears in” an instrument of record “sufficient to put a prudent man on inquiry which if prosecuted with ordinary diligence would lead to actual knowledge of some right or title in conflict with the title he is about to purchase, it is his duty to make inquiry, and if he does not do so he is chargeable with actual knowledge of what the inquiry would have disclosed.”  Id.Here, the recorded Deed of Trust contains a Planned Unit Development Rider with the following provision, which put Plaintiff on inquiry notice of Bank of America’s super-priority tender: “If Borrower does not pay [HOA] dues and assessments when due, then Lender may pay them.”  MSJ Exhibit A (emphasis added).  This provision put Plaintiff on inquiry notice of Bank of America’s super-priority tender.  See Allison Steel, 86 Nev. at 498.  Consequently, Plaintiff is charged with “actual knowledge of what the inquiry” into whether Bank of America tendered the super-priority amount would have disclosed unless it discharged its duty of inquiry.  See id.  Plaintiff’s duty of inquiry required the level of investigation that a “reasonable man in his position [would make] that would advise him of the existence of prior unrecorded rights.”  See Berge v. Fredericks, 95 Nev. 183, 189, 591 P.2d 246, 251 (1979).  Plaintiff did nothing to satisfy its duty of inquiry, which is fatal to its bona fide purchaser claim.   Plaintiff – required to show that it made “a due investigation” and was unable to discover Bank of America’s super-priority tender to “rebut the presumption of notice” – did not produce one single piece of evidence that it made such an investigation.  See Berge, 95 Nev. at 189.  Instead, Plaintiff offers self-serving guesses as to the results of the investigation Plaintiff did not conduct in its opposition and Mr. Haddad’s affidavit attempting to support that opposition, which was attached to Plaintiff’s Motion for Summary Judgment.  See Pltf. MSJ, Exhibit 1.  These “gossamer threads” of 
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“speculation” and “conjecture” are insufficient to survive summary judgment.  See Wood, 121 Nev. at 730.

B. Plaintiff Knew it Was Purchasing an Encumbered Interest at the HOA’s 
Foreclosure Sale. The actual reason Plaintiff did not investigate whether the super-priority lien was satisfied before the sale is obvious – it did not think that information was relevant at the time because it knew it was purchasing an encumbered interest in the Property.  Another trust managed by Eddie Haddad – the manager of Plaintiff – filed for Chapter 11 bankruptcy several months before the HOA’s foreclosure sale here.  In the Chapter 11 Petition, Haddad listed as assets eleven properties that he purchased at association foreclosure sales.  Def. Opp. Ex. A.  For each property, Haddad declared that the senior deed of trust remained fully enforceable after the respective association’s foreclosure.  Id. Later in the bankruptcy, Haddad filed a Motion to Use Cash Collateral, in which he described his business model as follows: “Mr. Haddad funds the Trust, which then purchases junior liens through [homeowners association] sales held at Nevada Legal News, and thus acquires ownership of the 

properties, subject to the first mortgage lien on the properties.”  Def. Opp. Ex. B (emphasis added), at 2.  Haddad continued by stating that “[e]ach of the above-references properties was purchased through auction via a secondary, utility, or HOA lien, and is thus subject to the first mortgage.”  Id.(emphasis added). Plaintiff cannot qualify as a bona fide purchaser, as it had actual and constructive knowledge of the senior Deed of Trust and inquiry notice of Bank of America’s super-priority tender, and it did not believe it was purchasing the Property free and clear of the Deed of Trust at the HOA’s foreclosure sale.   
C. The Bona Fide Purchaser Doctrine Cannot Protect Plaintiff From Super-Priority 

Tender. The Nevada Supreme Court has held that the bona fide purchaser doctrine is irrelevant in cases where, like here, the senior mortgagee tendered the super-priority amount before the foreclosure sale.
See Golden Hill, 2017 WL 6597154, at *1 n.1; BAC Home Loans Servicing, LP v. Aspinwall Court 

Trust, Case No. 69885 (Order of Reversal and Remand) (unpublished). In Golden Hill, the HOA-
SA0304
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sale purchaser contended that the satisfaction of the association’s super-priority lien could not affect its purportedly free and clear title because “it was a bona fide purchaser.”  See id.  The Nevada Supreme Court rejected this argument – “[the HOA-sale purchaser] has not explained how its putative BFP status could have revived the already-satisfied superpriority component of the HOA’s lien.”  See id.Here, “rather than having the” HOA foreclose on its super-priority lien, Bank of America chose to submit payment for the exact amount of that lien before the sale through a “perfect tender.”  See

Ferrell Street, 2018 WL 2021560, at *1.  That “perfect tender” extinguished the HOA’s super-priority lien.  See id., at *2.  Consequently, Plaintiff took title to the Property subject to the Deed of Trust regardless of whether it was a bona fide purchaser, as that doctrine could not “revive[] the already-satisfied superpriority component of the HOA’s lien.”  See Golden Hill, 2017 WL 6597154, at *1 n.1.; 
see also Allison Steel Mfg. Co. v. Bentonite, Inc., 86 Nev. 494, 499, 471 P.2d 666, 669 (1970) (in the absence of a statute, a purchaser acquires no better title than the debtor could have conveyed at the time the lien attached).  Bank of America is thus entitled to summary judgment. 

D. Plaintiff Is Not a Bona Fide Purchaser, But Even If It Were, the Federal 
Foreclosure Bar Still Protects Fannie Mae’s Lien. Plaintiff argues that Nevada’s bona fide purchaser laws protect it from any claim based on Fannie Mae’s interest in the Property, relying, again, on the fact that Fannie Mae’s name did not appear in the public records at the time of the HOA Sale.  Opp. at 17-19.  Plaintiff is incorrect.  Not only is Plaintiff not a bona fide purchaser, but if state law were reinterpreted to make it one, the state bona fide purchaser laws would be preempted by the Federal Foreclosure Bar.  

First, Plaintiff is not a bona fide purchaser because it had “actual knowledge, constructive notice of, or reasonable cause to know that there exists . . . adverse rights, title, or interest to, the real property.”  NRS 111.180.  The Deed of Trust was recorded prior to the HOA Sale and stated that the note, along with the Deed of Trust, “can be sold one or more times without prior notice to Borrower.”  
See MSJ Ex. A.  In fact, the face of the Deed of Trust identifies it as a “NEVADA-Single Family-Fannie Mae/Freddie Mac UNIFORM INSTRUMENT,” indicating that an Enterprise might have an interest in the Deed of Trust.  Id.  Thus, Plaintiff was on notice that unnamed other parties, including an Enterprise, might have an interest in the Property.  In this case, Fannie Mae had such an interest.  It 
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is immaterial whether the state statutes render an unrecorded deed of trust invalid against a subsequent bona fide purchaser—as discussed supra, the Deed of Trust embodying Fannie Mae’s interest was recorded at the time of the HOA Sale.      Furthermore, Plaintiff could and should have anticipated that there was a significant chance that a property it purchased at an HOA foreclosure sale was subject to an interest owned by one of the Enterprises.  Fannie Mae and Freddie Mac have a large, well-publicized, and well-known role in the national housing market, especially in the aftermath of the recent housing crisis.  In 2008, the Enterprises’ “mortgage portfolios had a combined value of $5 trillion and accounted for nearly half of the United States mortgage market.”  Perry Capital LLC v. Mnuchin, 864 F.3d 591, 599-600 (D.C. Cir. 2017).  Since 2012, “Fannie and Freddie, among other things, collectively purchased at least 11 million mortgages.”  Id.  Accordingly, “[t]he position held in the home mortgage business by Fannie Mae and Freddie Mac make[s] them the dominant force in the market.”  Town of Babylon v. FHFA,699 F.3d 221, 225 (2d Cir. 2012) (emphasis added); see Nomura Holding Am., Inc., 873 F.3d 85, 105 (2d Cir. 2017) (same).  Any purchaser of a property sold at an HOA sale in recent years should expect that there is a significant likelihood that Fannie Mae or Freddie Mac own the loan secured by the deed of trust that the purchaser hopes to secure in the course of an HOA sale.     In addition, Plaintiff cannot avoid the duty to inquire imposed before one can claim bona fide purchaser status.  Plaintiff is presumed to know the law, and at the time of the HOA Sale the Federal Foreclosure Bar had been enacted, providing that foreclosures could not extinguish the property of Fannie Mae or Freddie Mac during conservatorship.  See Atkins v. Parker, 472 U.S. 115, 130 (1985) (“All citizens are presumptively charged with knowledge of the law.”).  Therefore, a buyer of property at such a foreclosure sale would have been, at a minimum, on inquiry notice that under prevailing law—state as well as federal—a deed of trust owned by an Enterprise could continue to encumber the Property after the HOA Sale.  Indeed, parties engaged in a regulated business are particularly unable to claim ignorance of any relevant law.  See del Junco v. Conover, 682 F.2d 1338, 1342 (9th Cir. 1982).   

Second, if Nevada’s bona fide purchaser statutes were read to protect Plaintiff from Fannie Mae’s property interest because Fannie Mae’s servicer appeared as the Deed of Trust’s record 
SA0306
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beneficiary, the bona fide purchaser statutes would thus be preempted by the Federal Foreclosure Bar.  Indeed, in citing another opinion from this District, the Nevada Supreme Court recently recognized that “authority suggest[s] that the Federal Foreclosure Bar would preempt Nevada’s law on bona fide purchasers.”  Guberland, 2018 WL 3025919 at *2 n.3 (Nev. June 15, 2018) (unpublished disposition) (citing JPMorgan Chase Bank, N.A. v. GDS Fin. Servs., No. 2:17-cv-02451-APG-PAL, 2018 WL 2023123, at *3 (D. Nev. May 1, 2018)).   Indeed, the conflict between the Federal Foreclosure Bar and the bona fide purchaser statutes, as Plaintiff would interpret them, is obvious.  The Federal Foreclosure Bar automatically bars any nonconsensual extinguishment through foreclosure of any interest in property held by Fannie Mae while in conservatorship.  However, Plaintiff’s re-interpreted bona fide purchaser laws would allow state HOA lien sales to extinguish Fannie Mae’s property interests whenever the associated deed of trust appeared in the name of Fannie Mae’s servicer, an arrangement (as discussed supra) otherwise permitted under Nevada law.  Federal law thus precludes what state law would purportedly permit:  extinguishment of the Fannie Mae conservatorship’s deed-of-trust interest.   

Finally, the Nevada Supreme Court’s Shadow Wood decision does not support Plaintiff’s claim to bona fide purchaser status.  Opp. at 18 (citing Shadow Wood Homeowners Assoc. v. N.Y. Bancorp, 

Inc., 366 P.3d 1005 (Nev. 2016)).  In Shadow Wood, the Court examined whether an entity challenging the validity of an HOA foreclosure sale was entitled to equitable relief under state law.  In Shadow 

Wood, the court did not need to resolve who had interests at the time of the HOA foreclosure sale, but instead employed its balancing test to determine whether the previous owner of a property could have the foreclosure sale set aside.  See 366 P.3d at 1116. Here, the equitable balancing test described in Shadow Wood is irrelevant to the existence of Fannie Mae’s property interest at the time of the HOA Sale because a federal statute dictates that result.  Accordingly, the factors considered by the Nevada Supreme Court in evaluating the equitable claim under state law at issue in Shadow Wood are not relevant here.  The Federal Foreclosure Bar protected the deed of trust from extinguishment, so Shadow Wood is inapposite.  ……
SA0307
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VI.       Shadow Wood Unequivocally Held that Foreclosure Deed Recitals are Not Conclusive 

or Relevant to the Issues in this Case. The Shadow Wood Court held the “conclusive” deed recitals found in HOA foreclosure deeds do not bar mortgagees or homeowners from challenging the validity of an HOA foreclosure sale.  
Shadow Wood Homeowners Ass’n, Inc. v. New York Cmty. Bancorp, Inc., 132 Nev. Adv. Op. 5, at 21 (Nev. Jan. 28, 2016).  The Court noted that the deed recitals outlined in NRS 116.3116 only concern “default, notice, and publication of the” notice of sale, and thus do not provide any presumption regarding other aspects of the foreclosure, such as tender or the commercial reasonableness of the sale.  
Id. at 10.  The Court further held that the recitals are not conclusive to even the matters recited, like whether the homeowner was in default.  Id. at 11 (“[W]hile it is possible to read a conclusive recital statute like NRS 116.31166 as conclusively establishing a default justifying a foreclosure when, in fact, no default occurred, such a reading would be breathtakingly broad and is probably legislatively unintended.”).  The Court thus rejected the HOA-sale purchaser’s argument that the conclusive recitals alone defeated the action to set aside the foreclosure sale.  Id. at 15.   In its Opposition, Plaintiff makes the same argument the Shadow Wood Court rejected.  However, Bank of America asserts that the sale of the Property was invalid and, even if it was valid, Plaintiff’s interest is subordinate to the Deed of Trust because the State Foreclosure Statute is preempted by the Federal Foreclosure Bar and because Bank of America extinguished the super-priority portion of the HOA’s lien.  As the Nevada Supreme Court made clear in Shadow Wood, the conclusive recitals are irrelevant to these arguments.   ………………………

SA0308



2146117639;1

12345678910111213141516171819202122232425262728

A
K

ER
M

A
N

 L
LP

1635 VIL
LAGE C

ENTER 
CIRCLE

, SUTIE 
200

LAS VE
GAS, NE

VADA 8
9134

TEL.: (7
02) 634-5

000 –FA
X: (702) 

380-8572
CONCLUSIONFor these reasons, the Court should deny Plaintiff’s Motion, grant Defendants’ motion for summary judgment, and enter a declaration that Plaintiff’s interest in the Property, if any, is subject to the Deed of Trust. DATED this 15th of August, 2018.   

AKERMAN LLP 

/s/ Jared M. Sechrist   DARREN T. BRENNER, ESQ. Nevada Bar No. 8386 JARED M. SECHRIST, ESQ. Nevada Bar No. 10439 AKERMAN LLP 1635 Village Center Circle, Suite 200 Las Vegas, NV 89134 Telephone:  (702) 634-5000 Facsimile:  (702) 380-8572 Email:  darren.brenner@akerman.com Email:  jared.sechrist@akerman.com 
Attorneys for The Bank of New York Mellon fka The Bank 
of New York, as successor Trustee to JPMorgan Chase 
Bank, N.A, as Trustee for the Certificateholders of 
CWABS Master Trust Revolving Home Equity Loan 
Asset Backed Notes, Series 2004-T and Green Tree 
Servicing, LLC 
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CERTIFICATE OF SERVICE I HEREBY CERTIFY that I am an employee of AKERMAN LLP, and that on this 15th day of August, 2018, I caused to be served a true and correct copy of the foregoing REPLY IN SUPPORT 

OF MOTION FOR SUMMARY JUDGMENT, in the following manner: 
(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-referenced document was electronically filed on the date hereof and served through the Notice of Electronic Filing automatically generated by the Court's facilities to those parties listed on the Court's Master Service List as follows: 

Nevada Association Services, Inc..Chris Yergensen, Esq. Chris@nas-inc.com Brandon E. Wood  brandon@nas-inc.com Susan E. Moses  susanm@nas-inc.com 
Brooks Hubley LLPefile Brooks Hubley efile@brookshubley.com Jessica Perlick  jperlick@brookshubley.comNicole Lane  NLane@brookshubley.com
Boyack Orme & AnthonySherri Tyrrell  marcia@boyacklaw.com Mike Van Luven  mike@boyacklaw.com 
Tiffany & Bosco P.A. Gregory L. Wilde  glw@tblaw.com 
HOA Lawyers Group, LLC HOALG E-Serve  eserve@nrs116.com 
Law Office of Michael F. Bohn  Eserve Contact  office@bohnlawfirm.com Michael F Bohn Esq. mbohn@bohnlawfirm.com 

/s/ Patricia Larsen An employee of AKERMAN LLP
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PMEM MELANIE D. MORGAN, ESQ. Nevada Bar No. 8215 JARED SECHRIST, ESQ. Nevada Bar No. 10439 AKERMAN LLP 1635 Village Center Circle, Suite 200 Las Vegas, Nevada 89134 Telephone: (702) 634-5000 Facsimile: (702) 380-8572 Email: melanie.morgan@akerman.com Email: jared.sechrist@akerman.com 
Attorneys for The Bank of New York Mellon 
fka The Bank of New York, as successor 
Trustee to JPMorgan Chase Bank, N.A, as 
Trustee for the Certificate holders of CWABS 
Master Trust Revolving Home Equity Loan 
Asset Backed Notes, Series 2004-T and 
Green Tree Servicing, LLC 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

SATICOY BAY LLC SERIES 133 MCLAREN, Plaintiff, vs. GREEN TREE SERVICING, LLC; THE BANK OF NEW YORK MELLON FKA THE BANK OF NEW YORK, AS SUCCESSOR TRUSTEE TO JP MORGAN BANK, N.A., AS TRUSTEE FOR THE CERTIFICATE HOLDERS OF CWABS MASTER TRUST, REVOLVING HOME EQUITY LOAN ASSET BACKED NOTES, SERIES 2004-T; NATIONAL DEFAULT SERVICING CORPORATION; CTC REAL ESTATE SERVICES; CHARLES J. WIGHT; AND TARA J. WIGHT,   Defendants. 

Case No.: A-14-693882-CDept. No.: XXX 
JOINT PRETRIAL MEMORANDUM 

AND ALL RELATED CLAIMS. 
Case Number: A-14-693882-C

Electronically Filed12/13/2018 1:24 PMSteven D. GriersonCLERK OF THE COURTCLERK K K K K K K OF THE COUOUOURTRTRTRTRTRTRTRTRTRT
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JOINT PRETRIAL MEMORANDUM Trial of this matter is scheduled to commence on a stack beginning January 2, 2019.  This pretrial memorandum is submitted jointly by the parties pursuant to EDCR 2.67.  The EDCR 2.67 conference occurred on October 26, 2018, with Nikoll Nikci, Esq. on behalf of Saticoy Bay LLC Series 113 McLaren, Jared M. Sechrist, Esq. on behalf of The Bank of New York Mellon fka The Bank of New York, as successor Trustee to JPMorgan Chase Bank, N.A, as Trustee for the Certificateholders of CWABS Master Trust Revolving Home Equity Loan Asset Backed Notes, Series 2004-T and Green Tree Servicing LLC, now known as Ditech Financial LLC ("Green Tree") (collectively defendants), and Michael Van Luven, Esq. attending on behalf of Hillpointe Park Maintenance District. 

A. Statement of Facts

Stipulated Facts: 1. This matter concerns title to the real property located at 133 McLaren Street, Henderson, Nevada 89074; Parcel No. 178-16-215-068 (hereinafter “Property”). 2. The Property is subject to the Declaration of Covenants, Conditions and Restrictions and Grants of Easements for Hillpointe Park Maintenance District (“the CC&Rs”) recorded on January 25, 1991, as instrument number 91012500894. 3. On or about November 16, 2004, Charles J. Wight and Tara J. Wight obtained a home loan from Countrywide Home Loans, Inc. in the amount of $220,000.00 ("the Loan") to purchase the Property.   4. On November 16, 2004, Charles J. Wight and Tara J. Wight executed two deeds of trust.  The First Deed of Trust in the amount of $220,000.00 within which Countrywide Home Loans, Inc. was named as Lender and Mortgage Electronic Registration Systems, Inc. was acting as beneficiary and nominee for Lender and Lender’s successors and assigns.  This deed of trust was recorded on November 23, 2004, as instrument number 20041123-0002449, as an encumbrance to the Property (the “Frist Deed of Trust”).  The former owner used the funds from the First Deed of Trust to purchase the Property. 5. The Second Deed of Trust in the amount of $27,500.00 within which Countrywide Home Loans, Inc. was named as Lender and Mortgage Electronic Registration Systems, Inc. was 
SA0312
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acting as beneficiary and nominee for Lender and Lender’s successors and assigns.  This deed of trust was recorded on November 23, 2004, as instrument number 20041123-0002450, as an encumbrance to the Property ("Second Deed of Trust").  The former owner used the funds from the Second Deed of Trust to purchase the Property. 6. On May 28, 2013, MERS assigned the beneficial interest in the First Deed of Trust to defendant Green Tree Servicing, LLC.  The assignment was recorded on May 28, 2013 in the Official Records of the Clark County Recorder as instrument number 201305280000641. 7. On October 29, 2013, MERS assigned the beneficial interest in the Second Deed of Trust to defendant The Bank of New York Mellon fka The Bank of New York, as successor Trustee to JPMorgan Chase Bank, N.A, as Trustee for the Certificateholders of CWABS Master Trust Revolving Home Equity Loan Asset Backed Notes, Series 2004-T.  The assignment was recorded on October 29, 2013 in the Official Records of the Clark County Recorder as instrument number 201310290000710.8.  Defendant The Bank of New York Mellon fka The Bank of New York, as successor Trustee to JPMorgan Chase Bank, N.A, as Trustee for the Certificateholders of CWABS Master Trust Revolving Home Equity Loan Asset Backed Notes, Series 2004-T is the current record beneficiary of the Second Deed of Trust. 9. On January 14, 2011, Nevada Association Services, Inc. (“NAS”), as agent for Hillpointe Park Maintenance District (“HOA”), recorded a Notice of Delinquent Assessment Lien, Instrument No. 201101140001247.  10. On September 9, 2011, NAS, as agent for the HOA, recorded a Notice of Default and Election to Sell as Instrument No. 201109090000728.   11. After recording the notice of default, on September 19, 2011, NAS, on behalf of the HOA, mailed the notice of default to the Wights, MERS, Countrywide Home Loans, Inc., and other interested parties via first class mail and certified mail.12. NAS, on behalf of the HOA, recorded a Notice of Foreclosure Sale on October 29, 2013, as Instrument No. 201310290003584 setting the sale for November 22, 2013./ / /
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13. On October 29, 2013, NAS, on behalf of the HOA, mailed the notice of sale to the Wights, MERS, Green Tree Servicing, LLC, Countrywide Home Loans, Inc., and other interested parties via first class mail and certified mail.14. On October 29, 2013, NAS, on behalf of the HOA, posted the notice of trustee’s sale on the Property.15. On October 31, 2013, NAS, on behalf of the HOA, posted the notice of sale in three public places in Clark County: Nevada Legal News; the Clark County Courthouse; and the Clark County Building.16. On October 31, 2013, NAS, on behalf of the HOA, posted the notice of sale in three public places in Henderson, Clark County: City Hall; Paseo Verde Library; and the Library, 100 west Lake Mead Blvd., Henderson.17. NAS published the notice of sale in Nevada Legal News on three dates: November 1, 2013; November 8, 2013; and November 15, 2013.18. NAS, on behalf of the HOA, then recorded a foreclosure deed against the Property on November 26, 2013, Instrument No. 201311260001363, stating that it sold the HOA’s interest to Saticoy Bay LLC Series 113 McLaren ("Saticoy") for $10,200.00 on November 22, 2013.19. The Trustee’s Deed Upon Sale contains the following recitals:This conveyance is made pursuant to the powers conferred upon agent by Nevada Revised Statutes, the Hillpointe Park Maintenance governing documents (CC&Rs) and that certain Notice of Delinquent Assessment Lien, described herein.  Default occurred as set forth in a Notice of Default and Election to Sell, recorded on 9/9/2011 as instrument # 0000728 Book 20110909 which was recorded in the office of the recorder of said county.  Nevada Association Services, Inc. has complied with all requirements of law including, but not limited to, the elapsing of 90 days, mailing of copies of Notice of Delinquent Assessment and Notice of Default and the posting and publication of the Notice of Sale.  Said property was sold by said agent, on behalf of Hillpointe Park Maintenance at public auction on 11/22/2013, at the place indicated on the Notice of Sale.  Grantee being the highest bidder at such sale, became the purchaser of said property and paid therefore to said agent the amount bid $10,200.00, in lawful money of the United States, or by the satisfaction, pro tanto, of the obligations then secured by the Delinquent Assessment Lien.  20. At the time of the HOA Sale on November 22, 2013, Green Tree was the servicer of the loan and the record beneficiary of the First Deed of Trust. 
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21. At the time of the HOA Sale on November 22, 2013 The Bank of New York Mellon fka The Bank of New York, as successor Trustee to JPMorgan Chase Bank, N.A, as Trustee for the Certificateholders of CWABS Master Trust Revolving Home Equity Loan Asset Backed Notes, Series 2004-T was the servicer and record beneficiary of the Second Deed of Trust. 22. Defendants' expert, Matthew Lubaway, has created an expert report which defendants have disclosed in this matter. 23. Mr. Lubaway is qualified as an expert witness to testify as to the fair market value of the property. 24. Mr. Lubaway used a sales comparison approach for calculating the fair market value of the property. 25. Mr. Lubaway’s method of valuation did not consider what properties at similarly situated HOA foreclosure sales sold for at auction. 26. Based on Mr. Lubaway’s retrospective fair market valuation, the fair market value of the property at the time of the HOA foreclosure sale was $140,000.00. 

B. Claims for ReliefPlaintiff Saticoy has plead the following causes of action against Defendants: 1. Injunctive Relief; 2. Quiet Title; and 3. Declaratory Relief. Green Tree has asserted the following counterclaims and cross-claims: 1. Declaratory Judgment against All Counter-Defendants (Saticoy Bay Series 133 McLaren, the HOA, and NAS); 2. Quiet Title against the Plaintiff;  
C. Affirmative Defenses Green Tree has asserted the following affirmative defenses to Plaintiff''s causes of action:  1. Plaintiff’s Complaint fails to state a claim for relief against Green Tree.2. Plaintiff is barred from any recovery against Green Tree because Plaintiff has not been damaged by the actions alleged in the Complaint. 
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3. At all times, Green Tree acted in accordance with reasonable standards, in good faith, and with ordinary care, and its actions did not contribute to the alleged damages. 4. Plaintiff is precluded from recovery against Green Tree because Plaintiff failed to mitigate properly any damages it might have suffered as a result of the conduct alleged in the Complaint. 5. Plaintiff's damages, if any, should be offset, in whole or in part, against any damages caused by Plaintiff to Green Tree as a result of Plaintiff's conduct. 6. Any damages Plaintiff may have sustained were proximately caused by the acts of persons other than Green Tree and, therefore, Plaintiff is not entitled to any relief from Green Tree. 7. Plaintiff's damages, if any, resulted from the acts or omissions of third parties over whom Green Tree had no control.  The acts of such third parties constitute intervening or superseding causes of the harm, if any, suffered by Plaintiff.  8. Plaintiff is barred from any recovery against Green Tree by the principles of equity, including waiver, laches, and estoppel, so as to preclude in whole or in part the relief sought in the Complaint. 9. Green Tree has been required to retain the services of an attorney to defend this claim and has been damaged as a result thereof, in the amount of its attorneys' fees and costs incurred and to be incurred.  Green Tree is entitled to recover those fees and costs from Plaintiff. 10. Green Tree incorporates by reference those affirmative defenses enumerated in Rule 8 of the Nevada Rules of Civil Procedure.  In the event subsequent investigation or discovery reveals the applicability of such defenses, Green Tree hereby reserves its right to seek leave of the Court to amend its answer to specifically assert the same.  Such defenses are herein incorporated by reference with the specific purpose of not waiving the same. 11. The HOA foreclosure sale is void because it was not commercial reasonable and the facts and circumstances regarding the sale of the property to Plaintiff violated the homeowner's association's obligation of good faith and duty to act in a commercially reasonable manner.  Thus, Plaintiff's claim of free and clear title to the property is barred. / / / 

SA0316



747138767;1 

12345678910111213141516171819202122232425262728

A
K

ER
M

A
N

 L
LP

1635 VIL
LAGE C

ENTER 
CIRCLE

, SUITE 
200

LAS VE
GAS, NE

VADA 8
9134

TEL.: (7
02) 634-5

000 –FA
X: (702) 

380-8572
12. The homeowner's association lien foreclosure sale is void because the homeowners' association failed to comply with the requirements of NRS 116 et seq. and other applicable laws.  Thus, Plaintiff's claim of free and clear title to the Property is barred.   13. The HOA foreclosure sale is void because the provisions of NRS 116.31162-116.31168 fail to provide notice of satisfaction of the conditions precedent required for the existence of superpriority lien rights and, as such, are unconstitutionally vague and violate the Due Process Clause of the United States and Nevada Constitutions. 14. The HOA foreclosure sale is void because the "opt-in" notice provisions of NRS 116.3116 et seq. do not require that reasonable and affirmative steps be taken to give actual notice to lenders and other holders of recorded security interests prior to a deprivation of their property rights and, as such, violate the Due Process Clauses of the Fifth and Fourteenth Amendments of the United States Constitution and the Due Process Clause of the Nevada Constitution. 15. Pursuant to Rule 11 of the Nevada Rules of Civil Procedure, all possible affirmative defenses may not have been alleged insofar as sufficient facts were not available after reasonable inquiry upon filing of the answer and, therefore, Green Tree reserves its right to amend the affirmative defenses at the time of trial in accordance to proof.   BoNYM has asserted the following affirmative defenses to Plaintiff's Complaint: 16. Plaintiff’s Complaint fails to state a claim for relief against BoNYM.17. To the extent that Plaintiff relies on and accurately interpret NRS 116.3116 to support its claim, the statute, and Chapter 116, are void for vagueness as applied to this matter.  18. A deed of trust beneficiary cannot be deprived of its property interest in violation of the Procedural Due Process Clause of the Fourteenth Amendment of the United States Constitution and Article 1, Sec. 8, of the Nevada Constitution. 19. The superpriority lien was satisfied prior to the homeowners’ association foreclosure under the doctrines of tender, estoppel, laches, or waiver. 20. The homeowners’ association foreclosure sale was not commercially reasonable, and the circumstances of sale of the property violated the homeowners’ association’s obligation of good faith under NRS 116.1113 and duty to act in a commercially reasonable manner. 
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21. Plaintiff’s claims are barred in whole or in part because of its failure to take reasonable steps to mitigate its damages, if any. 22. Plaintiff lacks standing to bring some or all of its claims and causes of action. 23. BoNYM avers the affirmative defense of unclean hands. 24. BoNYM avers that the Plaintiff is not entitled to any relief for which it prays. 25. BoNYM avers the affirmative defense of failure to do equity. 26. BoNYM was not provided proper notice of the “superpriority” assessment amounts and the homeowners’ association foreclosure sale, and any such notice provided to Defendants failed to comply with the statutory and common law requirements of Nevada and with state and federal constitutional law. 27. The homeowners’ association foreclosure sale is void for failure to comply with the provisions of NRS Chapter 116, and other provisions of law. 28. Plaintiff purchased the property with record notice of the interest of the deeds of trust recorded against the property. 29. Chapter 116 of the Nevada Revised Statutes is facially unconstitutional because its “opt-in” notice provisions do not mandate that reasonable and affirmative steps be taken to give actual notice to a record lien holder before depriving that lien holder of its property rights, in violation of the Due Process Clauses of the Fifth and Fourteenth Amendments of the United States Constitution and of the Nevada Constitution. 30. Pursuant to NRCP 11, BoNYM reserves the right to assert additional affirmative defenses at the time of trial. Plaintiff has asserted the following affirmative defenses to Green Tree’s causes of action in the Counterclaim:  31. Counterclaimant’s Complaint fails to state a claim against this plaintiff/counterdefendant.32. Counterclaimant’s damages, if any, were caused by their own acts and omissions. 33. The counterclaimants have failed to mitigate their damages. 34. Counterclaimants are guilty of laches and unclean hands. 
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35. Counterclaimant’s claims are barred by the applicable statute of limitations. 36. The counterclaimants failed to exercise due care. 37. The counterclaimant’s claims are barred by the doctrine of waiver. 38. The counterclaimants gave its consent, expressed or implied to the acts, omissions, and conduct alleged of this answering counterdefendant. 39. The counterclaimants ratified the alleged acts of this answering counterdefendant. 40. The counterclaimants expressly, impliedly and/or equitable released all rights of this answering counterdefendant. 41. The plaintiff is a bona fide purchaser for value without notice of any claims of any party or defects in title. 42. Counterclaimants assumed the risk of the damages of which it now complains. 43. Counterclaimant’s claims are barred by the doctrine of estoppel.  44. Counterdefendant is a bona fide purchaser for value without notice of any claims of any party or defects in title. 45. Saticoy Bay reserves the right to amend the affirmative defenses at the time of trial in accordance to proof. HOA  has asserted the following affirmative defenses to Green Tree’s causes of action in the Counterclaim:  1. Green Tree’s claims are barred by the statute of limitations. 2. Green Tree fails to state a claim upon which relief can be granted. 3. Green Tree failed to mitigate its damages. 4. Green Tree is barred from recovery by the equitable doctrines of laches, unclean hands, and failure to do equity. 5. Green Tree materially breached the obligations contract complained of prior to the commencement of this action. 6. Green Tree’s claim was filed in bad faith and lacks merit. 7. HOA acted in good faith. 8. HOA’s conduct was privileged. 
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9. Green Tree is barred from recovery due to its own negligence. 10. Green Tree is barred from recovery due to its own comparative fault. 11. Green Tree’s claim fails because it was aware of and understood the risk inherent in the actions complained of, and thus assumed those risks. 12. Green Tree fails to show that HOA’s actions or inactions were a proximate cause for which Green Tree seeks recovery. 13. Green Tree suffered no damages. 14. Green Tree’s claim fails because any damages resulted from Green Tree’s own acts and omissions. 

D. Abandoned Claims or DefensesNo claims or defenses have been abandoned by either party at this time. 
E. Proposed Amendments to the Pleadings

Saticoy's View:Saticoy does not anticipate any amendments to the pleadings at this time; however, it reserves its right to make any and all trial amendments as supported by the evidence and allowed by law. 
Defendants’ View: 

Green Tree: Green Tree does not anticipate any amendments to the pleadings at this time, but reserves the right to amend to proof during trial if supported by the evidence and allowed by law. 
BoNYM: BoNYM does not anticipate any amendments to the pleadings at this time, but reserves the right to amend to proof during trial if supported by the evidence and allowed by law. 
Counterdefendant’s View: 

HOA: HOA does not anticipate any amendments to the pleadings at this time, but reserves the right to amend to proof during trial if supported by the evidence and allowed by law. / / / / / /  
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F. List of Exhibits The parties designate the following joint trial exhibits: 
No. Exhibit Bates No. 1. Declaration of Covenants, Conditions and Restrictions, Instrument No. 91012500374 GTS(Wight)0153 -GTS(Wight)0208 2. Deed of Trust, Instrument No. 20041123-0002449 GTS(Wight)0001 - GTS(Wight)0028 3. Deed of Trust, Instrument No. 20041123-0002450 GTS(Wight)0029 -GTS(Wight)0043 4. Notice of Delinquent Assessment Lien, Instrument No. 20110114-0001247 GTS(Wight)0047 5. Notice of Default and Election to Sell under Homeowners Association Lien, Instrument No. 201109090000728 GTS(Wight)0048 - GTS(Wight)0049 6. Corporate Assignment of Deed of Trust, Instrument No. 20130528-0000641 GTS(Wight)0050 - GTS(Wight)0051 7. Notice of Foreclosure Sale, Instrument No. 20131029-0003584 GTS(Wight)0055 -GTS(Wight)0056 8. Foreclosure Deed, Instrument No. 20131126-0001363 GTS(Wight)0057 -GTS(Wight)0059 9. Substitution of Trustee and Full Reconveyance, Instrument No. 20050105-0000375 GTS(Wight)0044 -GTS(Wight)0046 10. Substitution of Trustee, Instrument No. 201309230003002 GTS(Wight)0052 11. Assignment of Deed of Trust, Instrument No. 20131029-0000710 GTS(Wight)0053 -GTS(Wight)0054 12. Copies of documents entitled Notice of Default and Election to Sell GTS(Wight)0060 -GTS(Wight)0093 13. Copies of documents entitled Notice of Foreclosure Sale GTS(Wight)0094 -GTS(Wight)0110 14. Copies of documents related to excess proceeds of foreclosure sale GTS(Wight)0111 -GTS(Wight)0127 15. Miles Bauer Affidavit and Accompanying Exhibits GTS(Wight)0128 -GTS(Wight)0146 16. Wire Payout Request GTS(Wight)0209 17. Bank of America Loan Payment History GTS(Wight)0210 -GTS(Wight)0218 18. Bank of America’s servicing records showing prior investor information GTS(Wight)0241 -GTS(Wight)0242 
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No. Exhibit Bates No. 19. MERS System Rules in effect at time of HOA sale GTS(Wight)0509 -GTS(Wight)0577 20. Documents produced by Nevada Association Services, Inc. in response to subpoena GTS(Wight)0578 -GTS(Wight)1007 21. Portion of bench trial testimony of Chris Yergensen and Paterno Jurani from TRP Fund IV LLC v. Bank of America, 

N.A. et al., Case No. A-14-695770-C GTS(Wight)1008 -GTS(Wight)1153 22. Deposition of David Stone from Bank of America, N.A. v. 
One Queensridge Place Homeowner’s Association Inc., case no. 2:13-cv-01221-GMN-NJK GTS(Wight)1154 -GTS(Wight)1207 23. Trial Transcript from 7510 Perla Del Mar Ave Trust v. Bank 
of America, N.A. et al., case number A-13-686277-C GTS(Wight)1208 -GTS(Wight)1435 24. Newsletter from Nevada Association Services, Inc. dated March 2008 GTS(Wight)1436 -GTS(Wight)1437 25. Affidavit of Custodian of Records of Nevada Association Records Inc. and newsletter dated November 19, 2010 GTS(Wight)1438 -GTS(Wight)1440 26. Portion of bench trial transcript from Paradise Harbor Trust 
Place v. US Bank National Association, case no. A707392 GTS(Wight)1441 -GTS(Wight)1528 27. Deposition of Eddie Haddad from Carrington Mortgage 
Services, LLC v. Saticoy Bay LLC Series 6709 Brick House et 
al., case number 2:15-cv-01852 APG-PAL GTS(Wight)1529 -GTS(Wight)1563 28. Minutes of the Senate Committee on Commerce and Labor, February 20, 2003 GTS(Wight)1564 -GTS(Wight)1586 

29. Deposition of Eddie Haddad from U.S. Bank National 
Association, as Trustee, v. Carolina at Southern Highlands 
Homeowners Association et al., case number 2:16-cv-03009-RFB-CWH in the United States District Court for the District of Nevada GTS(Wight)1587 -GTS(Wight)1629 

30. Transcript of Bench Trial from Paradise Harbor Trust Place 
v. U.S. National Bank Association, case number A707392 GTS(Wight)1630 -GTS(Wight)1867 31. Transcript of Bench Trial from Saticoy Bay LLC Series 10371 
Calypso Cave v. Amalgamated Bank et al., case number A-13-679171-C GTS(Wight)1868 -GTS(Wight)2092 32. Various bankruptcy filings from bankruptcy of Paradise Harbor Place Trust in the United States Bankruptcy Court for the District of Nevada, case number 12-20213-btb GTS(Wight)2093 -GTS(Wight)2142 33. Notice of Servicing Transfer to Green Tree GTS(Wight)2143 -GTS(Wight)2146 34. Promissory note GTS(Wight)2147 -GTS(Wight)2150 
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No. Exhibit Bates No. 35. Payoff Quote TBD 36. Declaration of Graham Babin GTS(Wight)0243 -GTS(Wight)0348 37. Screenshots from Bank of America’s Servicing Records showing Fannie Mae ownership of Loan GTS(Wight)0147 -GTS(Wight)0149 38. Fannie Mae Lender Letter LL-2015-04 GTS(Wight)0150 39. Statement on Servicer Reliance on the Housing and Economic Recovery Act of 2008 in Foreclosures Involving Homeownership Associations from the Federal Housing Finance Agency GTS(Wight)0151 40. Statement on HOA Super-Priority Lien Foreclosures from the Federal Housing Finance Agency GTS(Wight)0152 41. Fannie Mae MBS Processed Schedule of Mortgages GTS(Wight)0349 -GTS(Wight)0501 42. Fannie Mae’s business records showing loan was not securitized at time of HOA sale GTS(Wight)0502 -GTS(Wight)0505 43. Fannie Mae Lender Letter GTS(Wight)0506 44. Statement on Servicer Reliance on the Housing and Economic Recovery Act of 2008 in Foreclosures Involving Homeownership Associations from the Federal Housing Finance Agency GTS(Wight)0507 45. Statement on HOA Super-Priority Lien Foreclosures from the Federal Housing Finance Agency GTS(Wight)0508 46. Fannie Mae Servicing Guide, an interactive version of which is publicly available at: https://www.fanniemae.com/content/guide/servicing/index.html.1  A static, PDF copy of the most recent version of the Guide is available at https://www.fanniemae.com/content/ guide/svc041118.pdf, and a static, PDF copy of the version of the March 2012 Servicing Guide in effect at the time of the HOA sale is available at https://www.fanniemae.com/ content/guide/svc031412.pdf 

N/A 
47. Fannie Mae Selling Guide, an interactive version of which is publicly available at: https://www.fanniemae.com/content/guide/selling/index.html.2 N/A 

1 There are two places to find the prior versions of the servicing guide: (1) Go to the link in the above footnote and click “Show All” on the left side of the page under “PDF Version.”  (2) Go to https://www.fanniemae.com/singlefamily/guides, click on “Allregs.com” on right side of page under “Fannie Mae Single-Family Guides via AllRegs.”   2 To access prior versions of the Selling Guide, go to https://www.fanniemae.com/singlefamily/guides, and click on “Allregs.com” on right side of page under “Fannie Mae Single-Family Guides via AllRegs.” 
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The parties stipulate to the authenticity and admissibility of exhibits 1 through 14 and 20 and reserve all rights to enter appropriate objections at the time of trial to the remaining joint exhibits.     The parties reserve the right to offer any and all discovery responses by all parties to include: Responses to Requests for Admission; Responses to Interrogatories; Responses to Requests for Production of Documents.  The parties reserve the right to offer any and all documents disclosed by any party to this action including, without limitation, the documents disclosed in the Pretrial Disclosures of all parties pursuant to NRCP 16.1(a)(3).  

G. List of Witnesses 

Plaintiff's Witnesses: 1. Iyad “Eddie” Haddad, person most knowledgeable for Oliver Sagebrush Drive Trust c/o Law Offices of Michael F. Bohn, Esq., Ltd. 2260 Corporate Circle, Suite 480 Henderson, Nevada 89074 2. Susan Moses, Brandon Wood or other corporate representative of Nevada Association Services, Inc. 6224 West Desert Inn Road Las Vegas, Nevada 89146 
Green Tree:  Green Tree expects to call the following witnesses at trial: 1. Shawn Look, Matt Labrie, Jessica Woodbridge, Diane Deloney, or other Corporate Representative for Bank of America, N.A.3800 Samoset Drive, Mail Code DE5-024-02-08 Newark, DE, 19713 2. Christy Christensen or another Corporate Representative for  Ditech Financial LLC f/k/a Green Tree Servicing LLC c/o Melanie Morgan, Esq. and/or Jared Sechrist, Esq. AKERMAN LLP 1635 Village Center Circle, Suite 200 Las Vegas, Nevada 89134 Telephone: (702) 634-5000 / / / / / /  

3 No party is to engage in ex parte communications without Akerman’s consent.
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3. Corporate Representative and/or board members and/or employees ofHillpointe Park Maintenance c/o Edward E. Boyack  BOYACK ORME & ANTHONY 7432 W. Sahara Avenue, Suite 101 Las Vegas, Nevada 89117 4. Susan Moses and/or another  Corporate Representative and/or employees of Nevada Association Services, Inc. c/o Brandon E. Wood, Esq.  6625 S. Valley View Blvd. Suite 300 Las Vegas, Nevada 89118 5. Rock Jung, Esq. Wright Finlay & Zak 7785 W. Sahara Avenue, Suite 200 Las Vegas, NV 89117 Telephone: (702) 475-7694 6. Felicia Miller or another representative for Federal National Mortgage Association (“Fannie Mae”) c/o Darren Brenner, Esq. and/or Jared Sechrist, Esq. AKERMAN LLP 1635 Village Center Circle, Suite 200 Las Vegas, Nevada 89134 Telephone: (702) 634-5000 7. Iyad “Eddie” Haddad and/or another Corporate Representative and/or  Employee of Saticoy Bay LLC Series 133 McLaren c/o Michael F. Bohn, Esq. Law Offices of Michael F. Bohn, Esq. LTD. 376 East Warm Springs Road, Ste. 140 Las Vegas, Nevada 89119 
HOA’s Witnesses: HOA reserves the right to call any other party’s listed witnesses in rebuttal.  

H. Contested Issues of Law1. Whether under the Supremacy Clause, the Federal Foreclosure Bar preempts the State Foreclosure Statute, such that the HOA Sale did not extinguish Fannie Mae’s interest Green Tree’s position is that the Federal Foreclosure Bar preempts the State Foreclosure Statute, such that the HOA Sale did not extinguish Fannie Mae’s interest.   The HOA takes no position as it sold the property without guarantee or warranty. / / / 
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2. Whether Bank of America’s payment to the HOA, through NAS, in the amount of $276.75, satisfied the superpriority portion of the statutory HOA lien Green Tree’s position is the $276.75 payment unconditionally satisfied the superpriority portion of the statutory HOA lien and NAS's rejection of the payment was unjustified.  Green Tree contends the $267.75 payment was a valid tender and, pursuant to the Nevada Supreme Court's published opinion Bank of America, N.A. v. SFR Investments Pool 1, LLC, 427 P.3d 113, 121 (Nev. 2018), preserved the First Deed of Trust as a first position encumbrance on the Property. The HOA’s position is the purported payment was insufficient to satisfy the superpriority lien. 3. Whether the inadequacy of the HOA foreclosure-sale price is “palpable and great,” and there is “very slight additional evidence of unfairness.”   Green Tree’s position is that additional evidence of unfairness is shown by NAS's rejection of Bank of America's payment of the superpriority portion of the HOA's lien and violations of the relevant CC&R provisions. The HOA’s position is the price was adequate due to market forces at the time of the sale, and the nature of the foreclosure proceedings. Further, the HOA’s position is a “fair market value” analysis is improper and contrary to the statutory scheme governing HOA foreclosure sales as set forth by the Nevada legislature. 4. Whether the HOA wrongfully foreclosed.  The HOA’s position is that the foreclosure sale was proper. Green Tree's position is that the HOA did not foreclose on its superpriority lien. 5. If the foreclosure sale is valid. Green Tree's position is that the HOA did not foreclose on its superpriority lien. 6.    If the First Deed of Trust is extinguished as a result of the foreclosure sale. Green Tree's position is that the HOA did not foreclose on its superpriority lien so the HOA foreclosure sale did not extinguish the First Deed of Trust.   / / / / / / / / /
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I. Time Required for Trial2 -3  days. 
J. Other MattersNone. 

DATED this 13th day of December, 2018 
LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD. 

/s/ Michael F. Bohn  MICHAEL F. BOHN, ESQ. Nevada Bar No.: 1641 ADAM R. TRIPPIEDI, ESQ. Nevada Bar No.: 12294 2260 Corporate Circle, Suite 480 Henderson, NV 89074 
Attorneys for plaintiff/counterdefendant 
Saticoy Bay LLC Series 133 McLaren 

AKERMAN LLP

/s/ Jared Sechrist MELANIE D. MORGAN, ESQ.   Nevada Bar No. 8215 JARED SECHRIST, ESQ. Nevada Bar No. 10439 1635 Village Center Circle, Suite 200 Las Vegas, Nevada 89134 
Attorneys for The Bank of New York Mellon fka 
The Bank of New York, as successor Trustee to 
JPMorgan Chase Bank, N.A, as Trustee for the 
Certificateholders of CWABS Master Trust 
Revolving Home Equity Loan Asset Backed Notes, 
Series 2004-T and Green Tree Servicing, LLC

BOYACK ORME & ANTHONY 

/s/ Michael Van Luven EDWARD D. BOYACK, ESQ. Nevada Bar No. 005229 MICHAEL VAN LUVEN, ESQ. Nevada Bar No. 13975 7432 W. Sahara Avenue, Suite 101 Las Vegas, Nevada 89117 
Attorneys for Cross-Defendant Hillpointe 
Park Maintenance District
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MILES BAUER AFFIDAVIT
State of California ssOrange County
Affiant being first duly sworn deposes and saysam paralegal with the law firm of Miles Bauer Bergstrom Winters LLP
Miles Bauer in Costa Mesa California am authorized to submit this affidavit on behalf of
Miles Bauer am over 18 years of age of sound mind and capable of making this affidavit

The information in this affidavit is taken from Miles Bauers business records have
personal knowledge of Miles Bauers procedures for creating these records They are made at or
near the time of the occurrence of the matters recorded by persons with personal knowledge of the
information in the business record or from information transmitted by persons with personal
knowledge kept in the course of Miles Bauers regularly conducted business activities and it

is the regular practice of Miles Bauer to make such records have personal knowledge of Miles
Bauers procedures for creating and maintaining these business records personally confirmed that
the information in this affidavit is accurate by reading the affidavit and attachments and checking
that the information in this affidavit matches Miles Bauers records available to me

Bank of America N.A BANA retained Miles Bauer to tender payments to
homeowners associations HOA to satisfy super-priority liens in connection with the following
loan

Loan Number 845
Borrowers Charles and Tara Wight
Property Address 133 McLaren Street Henderson Nevada 89074

303539371Page of
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Miles Bauer maintains records for the loan in connection with tender payments toHOA As part of my job responsibilities for Miles Bauer am familiar with the type of records
maintained by Miles Bauer in connection with the loan

Based on Miles Bauers business records attached as Exhibit is copy of an
October 25 2011 letter from Andrew Pastwick Esq an attorney with Miles Bauer to Hilipointe
Park Maintenance care of Nevada Association Services Inc

Based on Miles Bauefs business records Pvc located no response to the above
correspondence

Based on Miles Bauers business records attached as Exhibit is copy of
Statement of Account from Nevada Association Services Inc for different property in the
Hillpointe Park Maintenance homeowners association used by Miles Bauer to determine good
faith payoff estimate

Based on Miles Bauefs business records attached as Exhibit is copy of
December 16 2011 letter from Rock Jung an attorney with Miles Bauer to Nevada
Association Services Inc enclosing check for $276.75

i/i

iii
I/I

30353937Page of
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10 Based on Miles Bauers business records on December 19 2011 Nevada
Association Services Inc refused delivery of the December 16 2011 letter and the $276.75
check copy of the delivery receipt from Miles Bauers business records is attached as Exhibit

copy of the voided check from Miles Bauers business records is attached as Exhibit
copy of screenshot containing the relevant case management note confirming the check was
returned is attached as ExhibitFURTHER DECLARANT SAYETH NOT
Date /7/1 _______________________

Declarant 4dc- Jii
notary public or other officer completing this certificate verifies only the

identity of the individual who signed the document to which this certificate isattached and not the truthfulness accuracy or validity of that document
State of California
County of QCUQ
Subscribed and sworn to or affirmed before me on this fl day of 2015
by aaY .-V\dt proved to me on the basis of satisfactory evidence to beName of Signer
the person who appeared before me
Signature QkJA SealSignature of Notary Public

30353937Page of
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DOUGLAS MILESAlso Admd in Califoma andllhnosRICHARD BAUER JRJEREMY BERGSTROMMao Admmsd in AnzOnaFRED TIMOTHY WINTERSKEENAN F. MCLENAHANMARK DOMEYERAlso Admitlcd in Disthct ofColumbia VrgmiaTAMI CROSBYBRYANT JAQUEZGINA CORENAWAYNE RASHROCK JUNGVY PHAMKRISTA NIELSONHADI SEVED-ALIJORY GARABEDIANTHOMAS MORLANAdmiflad in CalifonsaBRIAN TRANANNA GHAJARCORI JONESSTEVEN STERNAdmdlcd Aizona illinoisANDREW PASTWICKAlso Admftted in Anzons andCailfonnaCATHERINE MASONCBR1STINE CHUNGBANH NGUYENTHOMAS SONGSHELLY RAISZADEH

MiLES BAUER BERGSTROM WINTERS LLPATTORNEYS AT LAW SINCE 1985
2200 Paseo Verde Parkway Suite 250Henderson NV 89052Phone 702 369-5960Fax 702 369-4955

CALIFORNIA OFFICE1231 DYER ROADSUITE 100SANTA ANA CA 92705PHONE 714 481-9100FACSIMILE 714 481-9141

October 25 2011
Hillpointe Park MaintenanceNevada Association Services Inc6224 Desert Inn Road SuiteLas Vegas NV 89146Re Propery Address 133 McLaren Street Henderson NV 89074MBBW File No 11-Hi 752
Dear Sirs

SENT VIA FIRST CLASS MAIL

This letter is in response to your Notice of Default with regard to the HOA assessments purportedly owed onthe above described real property This firm represents the interests of MERS as nominee for Bank of AmericaN.A as successor by merger to BAC Home Loans Servicing LP hereinafter 44BANA with regard to these
issues BANA is the beneficiary/servicer of the first and second deed of trust loans secured by the property
As you know NRS 116.3116 governs liens against units for assessments Pursuant to NRS 116.3116

The association has lien on unit for
any penalties fees charges late charges fines and interest charged pursuant to paragraphs toinclusive of subsection of NRS 116.3102 are enforceable as assessments under this section

While the HOA may claim lien under NRS 116.3 102 Subsection Paragraphs through of this Statute
clearly provide that such lien is JUNIOR to first deeds of trust to the extent the lien is for fees and chargesimposed for collection andlor attorney fees collection costs late fees service charges and interest See
Subsection 2b of NRS 116.3 116 which states in pertinent part

lien under this section is prior to all other liens and encumbrances on unit except

SA0370



133 McLaren Street Henderson NV 89074 Page Iwo of two
first security interest on the unit recorded before the date on which the assessment sought to be

enforced became delinquent.The lien is also prior to all security interests described in paragraph _enLf theassessmen for QM LQJ1yLMPJd J the absencL2Laeclerati0flduruigtbe9ntk
Subsection 2b of NRS 116.3116 clearly provides that an HOA lien is prior to all other liens and encumbranceson unit except first security interest on the unit.. But such lien is prior to first security interest to the
extent of the assessments for common expenses which would have become due during the months before
institution of an action to enforce the lien
Based on Section 2b portion of your HOA lien is arguably senior to BANAs first deed of trust specificallythe nine months of assessments for common expenses incurred before the date of your notice of delinquent
assessment dated September 2811 For purposes of calculating the nine-month period the trigger date is the
date the HOA sought to enforce its lien It is unclear based upon the information known to date what amount
the nine months of common assessments pre-dating the NOD actually are That amount whatever it is is theamount BANA should be required to rightfully pay to fully discharge its obligations to the HOA per NRS
116.3102 and my client hereby offers to pay that sum upon presentation of adequate proof of the same by theHOA
Please let me know what the status of any HOA lien foreclosure sale is if any My client does not want these
issues to become further exacerbated by wrongful HOA sale and it is my clients goal and intent to have these
issues resolved as soon as possible Please refrain from taking further action to enforce this HOA lien until my
client and the HOA have had an opportunity to speak to attempt to frilly resolve all issues
Thank you for your time and assistance with this matter may be reached by phone directly at 702 942-0468
Please fax the breakdown of the HOA arrears to my attention at 702 942-8411 will be in touch as soon asIve reviewed the same with BANA
Sincerely
MILES BA UER BSTROM WINTERS LLP
Andrew Pastwick Esq
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BM
Hillpointe Park1723 Talon Ave Account No TAL1723NAS 62347Assessments Late Fees InterestAttorneys Fees Collection Costs Amount Amount Amount Amount Amount Amount AmountDates of Deinquency04/i 0-06/I Present rate Priar rate Prior rate Prior rate Prior rate NAS NASFEES COSTSBalance forward 117.25 0.00 0.00 0.00 1100 1100 1100

Quarterly Assessment Amount 9225 1100 000 000 000 000 0.00No of Quarters DelinquentTotal Assessments due 461.25 0.00 000 0.00 0.00 0.00 0.00Late fee amount 25.00 000 000 0.00 000 000 0.00No of Months Late Fees IncurredTotal Late Fees due 150.00 000 000 0.00 0.00 0.00 0.00
Interest due 0.00 000 000 0.00 000 0.00 0.00Special Assessment Due 0.00 0.00 0.00 0.00 0.00 0.00 0.00Special Assessment Late Fee 0.00 0.00 0.00 0.00 0.00 000 000Special Assessment Interest Due 0.00 0.00 0.00 000 0.00 0.00 000Violations 0.00 0.00 0.00 0.00 0.00 0.00 0.00Mgmt Co Intent to Lien 000 0.00 0.00 0.00 0.00 0.00 0.00Transfer Fee 0.00 000 0.00 0.00 0.00 0.00 0.00Management Co.Fee 175.00 0.00 0.00 0.00 000 0.00 0.00Demand Letter 0.00 0.00 0.00 0.00 0.00 135.00 0.00Notice of DelinquentAssessment Lien 0.00 0.00 0.00 0.00 000 325.00 0.00
Release of Noticc ofDelinquent Assessment Lien 0.00 0.00 0.00 0.00 0.00 30.00 0.00
Certified Mailing 0.00 0.00 0.00 000 0.00 72.00 87.30Recording Costs 0.00 0.00 0.00 0.00 000 000 57.00
Intent to Notice of Default 0.00 000 0.00 000 0.00 75.00 000Notice of Default Fees 000 0.00 0.00 000 000 40000 000
Title Report 0.00 0.00 0.00 0.00 0.00 0.00 400.00Notice of Sale Fee 0.00 0.00 000 0.00 0.00 000 0.00Posting Publication Cost 0.00 000 0.00 0.00 000 0.00 0.00Postponement of Sale 0.00 0.00 000 0.00 0.00 0.00 000Conduct Foreclosure Sale 000 0.00 0.00 000 0.00 000 000Payment Plan Fee 0.00 0.00 0.00 0.00 000 30.00 0.00Payment Plan Breach Letters 0.00 0.00 0.00 0.00 0.00 25.00 0.00NAS Attorney fees 000 0.00 0.00 0.00 0.00 000 0.00Escrow demand fee 0.00 0.00 000 0.00 0.00 000 0.00Collection on Violations 0.00 000 0.00 0.00 0.00 0.00 0.00Prepare and Record Transfer Deed 0.00 000 000 000 0.00 0.00 0.00
Substitution of Agent Doe Fee 0.00 0.00 0.00 0.00 0.00 0.00 0.00Other 0.00 000 000 0.00 000 000 000Other 0.00 0.00 000 0.00 000 0.00 000

Subtotals $903.50 $0.00 $0.00 $0.00 $0.00 $1092.00 $544.30GRAND TOTAL $2163.05

Nevada Assooation Services Inc is debt collector Nevada Association Services Inc is attempting to collect debt Any informaton obtainedPrinted 5/14/2011 will be used for that purpose Page
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BM

Credits Payments DatePayments to HOA 150.750.000.000.000.000.000.000.00Payment to Mgmt Co 75.00Misc Fees Credit 0.00NAS Fees 135.00NAS Costs 16.00

Nevada Association Services Inc is debt collector Nevada Association Services Inc is attempting to collect debt Any information obtainedPrinted 5/14/2011 will be used for that purpase Page
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DOUGLAS MILESAlso AdmmM Cahfornia andWrnoisRICHARD BAUERJLJEREMY BERGSTROMAlan Admiltad rn ArzonsFRED TIMOTHY WINTERSKEENAN MCLENAHANMARK DOMEYERAlso Athnlted in Distnc ofColombia VirginiaTAMI CROSBYBRYANT JAQUEZGINA CORENAWAYNE RASHROCK JUNGVY PRAMKEISTA NIELSONHADI SEYED-AL1JORY GARABEDIANTHOMAS MORLANAdmilted CshfonuaBRIAN TRANANNA GRAJARCORI JONESSTEVEN STERNAdmdtd in Axizona IllrnmsANDREW PASTWICKAlso Admitted in Anzona andCahformaCATHERINE MASONCHRISTINE CHUNGUAFJFI NGUYENTHOMAS IL SONGSHELLY RAISZADEHSHANNON WILLIAMSABTIN SHAKOURILAWRENCE P. 501 YIN

MILES BAUER BERGSTROM WINTERS LLPATTORNEYS AT LAW SINCE 1985
2200 Paseo Verde Parkway Suite 250Henderson NV 89052Phone 702 369-5960Fax 702 369-4955

4fOPJlA OFFiCE1231 DYER ROADSUITE IOUSANTA .ANA CA 92705PHONE 714 48I9lO0FACSIMILE 714 48I9I4l

December 16 201.1
Nevada Association Services Inc6224 Desert Inn Road SuiteLas Vegas NV 89146Re Property Address 133 McLaren StreetLOAN 845MBBWFile No 1-H1752
Dear Sir/Madame
As you may recall this firm represents the interests of Bank of America N.A as successor by merger toBAC Home Loans Servicing LP hereinafter BAN with regard to the issues set forth herein It is
our understanding that Nevada Association Services NAS is now unwilling to provide our office withHOA payoff ledgers due to their concern of violating the Fair Debt Collection Practices Act FDCPAAccording to NAS the FDCPA applies to NAS and how it conducts its business Thus if the homeowner
is still the title owner and is consumer as defined under the FDCPA NAS is prohibited from supplying
us payoff information unless BANA has written authorization from the homeownerBANA is the beneficiary/servicer of the first deed of trust loan secured by the property and wishes to
satisfy its obligations to the HOA Please bear in mind thatNRS 116.3116 governs liens against units for assessments Pursuant to NRS 116.3116

The association has lien on unit for
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any penalties fees charges late charges fines and interest charged pursuant to paragraphs toii inclusive ofsubsection ofNRS 5.3102 are enforceable as assessments under this section
While the HOA may claim lien under NRS 16.3102 Subsection Paragraphs through of thisStatute clearly provide that such lien is JUNIOR to first deeds of trust to the extent the lien is for feesand charges imposed for collection and/or attorney fees collection costs late fees service charges and
interest See Subsection 2b of NRS 116.3116 which states in pertinent part

lien under this section is prior to all other liens and encumbrances on unit except
first security interest on the unit recorded before the date on which the assessment sought tobe enforced became delinquent..The lien is also prior to all security interests described in paragraph to the extent of thesm for common expenses which 1Jacceleration during the months immediately preceding institution of an action to enforcethe lien

Based on Section 2b portion of your HOA lien is arguably prior to BANAs first deed of trust
specifically the nine months of assessments for common expenses incurred before the date of your noticeof delinquent assessment
Despite your refusal to provide HOA payoff ledgers our client still wishes to make good-faith attemptto fulfill BANAs obligations as the 1St lienholder by tendering to NAS an accurate estimate of the SuperPriority Amount This good-faith estimate is based on priorpayoff ledgers provided by NAS to our firmregarding the same HOA in question Thus assuming that the HOA assessment amounts havent changedrecently we will be able to give an accurate estimate of the Super-Priority Amount and tender saidamount to NAS Based on the most recent BOA payoff ledger provided by NAS in regards to this
particular HOA we estimate the Super-Priority Amount to be $276.75
Our client has authorized us to make payment to you in the amount of $276.75 to satisfy its obligations tothe HOA as holder of the first deed of trust against the property Thus enclosed you will findcashiers check made out to NEVADA ASSOCIATION SERVICES in the sum of $276.75 which
represents the maximum months worth of delinquent asstsments reoerable by an BOA This isnon-negotiable amount and any endorsement of said cashiers check on your part whether express orimplied will be strictly construed as an unconditional acceptance on your part of the facts stated hereinand express agreement that BANAs financial obligations towards the HOA in regards to the real propertylocated at 133 McLaren Street have now been paid in full
Thank you for your prompt attention to this matter If you have any questions or concerns may bereached by phone directly at 702 942-0412
Sincerely
MILES BA UER BERGSTROM WLWTERS LLP
Rock Jung Esq
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From Maria Cristina MascardoSent Tuesday November 26 2013 908 AMTo Lafferty WilliamCc Rock Jung MRT HOA ReferralsSubject New Referral SINAGULIA NOS 12/26/13 13-H1370
Good morning William
Thank you for the referral We would be more than happy to assist you on this matter Please note that our hourly rate is$17500 This fi be to Rock and his contact information is
rjunQmileslegal com702 942-0412

bsp
Rockwill be conta

Have great da
Maria Cristina Mascardo
Legal AssistantMiles Bauer Bergstrom Winters LLPNevada Office2200 Paseo Verde Pkwy Ste 250Henderson NV 89052702 942-0449mmascardomileslegaLcom
California Office
1231 East Dyer Road Suite 100Santa Ana California 92705www mileslegaLcom
Fred Winters EsqManaging Partner Civil Litigation714A81 8317fwintersmileslepal comTami Crosby EsqPartner Civil Litigation714.48t8355tcrosbymilesleaaLcom
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© 2015 Fannie Mae. Trademarks of Fannie Mae. LL-2015-04 Page 1 

Lender Letter LL-2015-04     September 16, 2015To: All Fannie Mae Single-Family ServicersNevada HOA LitigationServicer Reliance on HERA:  Nevada PropertiesOn September 18, 2014, the Nevada Supreme Court held that a homeowners association’s non-judicial foreclosure of a “super-priority” lien could extinguish an existing first deed of trust.  See SFR Investments v. 
U.S. Bank (Nev. 2014).  In response, the Federal Housing Finance Agency (FHFA), Fannie Mae, Freddie Mac, and various GSE servicers have asserted in litigation that the Housing and Economic Recovery Act of 2008 (HERA), prohibits the extinguishment of GSE liens absent FHFA’s consent as conservator of the GSEs.FHFA’s Statement on Servicer Reliance on HERAFor reference, attached is the Servicer Reliance on HERA in Foreclosures Involving Homeownership Associations statement issued by FHFA on August 28, 2015, regarding servicers’ reliance on HERA in connection with Nevada “super-priority” lien foreclosures and related HOA litigation.Servicer Obligation to Escalate All Non-Routine LitigationFannie Mae reminds the servicer to escalate via submission of the Non-Routine Litigation Form (Form 20) as specified in Servicing Guide E-1.3-01, General Servicer Responsibilities for Non-Routine Matters all non-routine litigation involving actions that challenge the validity, priority, or enforceability of a Fannie Mae mortgage loan or that seek to impair Fannie Mae’s interest in an acquired property. Additionally, Servicing Guide E-1.3-02, Reporting Non-Routine Litigation to Fannie Mae specifies servicers must report non-routine litigation to Fannie Mae within two business days of the servicer receiving notice of the litigation.

*****
The servicer should contact its Servicing Consultant, Portfolio Manager, or Fannie Mae’s Credit Portfolio Management’s Servicer Support Center at 1-888-FANNIE5 (1-888-326-6435) with any questions regarding this Lender Letter.
Malloy Evans Vice President Credit Portfolio Management

GTS(Wight)0150
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Federal Housing Finance Agency

August 28, 2015

Servicer Reliance on the Housing and Economic Recovery Act of 2008 in Foreclosures Involving 
Homeownership Associations 

As noted in the December 22, 2014 and April 21, 2015 statements on certain super-priority liens, the Federal 
Housing Finance Agency has an obligation to protect Fannie Mae's and Freddie Mac’s property rights.  FHFA will 
aggressively do so by bringing or supporting actions to contest common ownership association (commonly known 
as HOAs) foreclosures that purport to extinguish Enterprise property interests in a manner that contravenes federal 
law.   

This statement confirms that FHFA supports the reliance on Title 12 United States Code Section 4617(j)(3) in 
litigation by authorized servicers of the Enterprises to preclude the purported involuntary extinguishment of an 
Enterprise’s property interest by an HOA foreclosure sale. 
Alfred M. Pollard 
General Counsel 
Federal Housing Finance Agency 

GTS(Wight)0151
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