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MEMORANDUM OF POINTS AND AUTHORITIES

l.
STATEMENT OF FACTS

A. BACKGROUND.

Petitioner CLAP and Respondent Bidsal are the sole members of Green Valley Commerce,
LLC (“GVC”). GVC owns and manages commercial property in Las Vegas, Nevada. CLAP is
solely owned by its principal Benjamin Golshani (“Golshani”). On or about June 15, 2011 CLAP
and Bidsal entered into an Operating Agreement (“OPAG”) for GVC. A true and correct copy of the
OPAG is attached hereto as Exhibit “A” and is incorporated herein by this reference.

On or about July 7, 2017 Bidsal sent CLAP a written offer to purchase CLAP’s share of
GVC. After that July 7, 2017 correspondence was received, CLAP and Bidsal reached an impasse
as to how the OPAG directed a buy-out of interests for GVC (the “Impasse”).

Article 111, MEMBERS’ MEETINGS AND DEADLOCK, Section 14, Deadlock, subsection
14.1, Dispute Resolution, is the only section of the OPAG that addresses attorney’s fees and costs
arising out of an internal dispute. The pertinent section of subsection 14.1 reads “[t]he fees and
expenses of JAMS and the arbitrator shall be shared equally by the Members and advanced by them
from time to time as required; provided that at the conclusion of the arbitration, the arbitrator shall
award costs and expenses (including the costs of arbitration previously advanced and the fees and
expenses of attorneys, accountants and other experts to the prevailing party.” See pages 7-8 of
Exhibit “A” (emphasis added). As will be discussed later, the forgoing language, which clearly
limits any award of attorney’s fees to the award made by the arbitrator, is important.

B. PROCEDURAL HISTORY.
On or about September 18, 2017, CLAP represented to the courts, and to Bidsal, that CLAP

was a “...Nevada limited liability company conducting business in Clark County, Nevada.” See
page 4:13-14 to Answer and Counterclaims of Benjamin Golshani and CLA Properties, LLC in Case
Number A-17-759982-C, a true and correct copy of which is attached hereto as Exhibit “B” and is
incorporated by this reference herein.
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From on or about May 8, 2018 to May 9, 2018 Bidsal and CLAP participated in an
arbitration to resolve the Impasse. Arbitrator Stephen E. Haberfeld (“Arbitrator”) was appointed to
hear the matter. Nearly eleven months later, on or about April 5, 2019, the Arbitrator entered an

arbitration award in favor of CLAP (the “Arbitrator’s Award”).

On or about April 9, 2019, Bidsal filed his Petition/Motion to Vacate Arbitration Award (the

“Eederal Motion to Vacate”) with the United States District Court, District of Nevada (the “Eederal

Court”). On or about April 25, 2019, CLAP filed its Motion to Dismiss (the “Federal Motion to

Dismiss”). On or about June 24, 2019 the Federal Court dismissed the matter for lack of subject

matter jurisdiction (the “Eederal Order to Dismiss”).

On May 21, 2019, CLAP filed a Petition for Confirmation of Arbitration Award and Entry of

Judgment (the “Petition”) in the Eighth Judicial District Court (“District Court”). Bidsal, filed an

Opposition to CLAP’s Petition for Confirmation of Arbitration Award and Entry of Judgment and

filed a Counterpetition to Vacate Arbitration Award on July 15, 2019 (the “Counterpetition”).

On July 3, 2019, CLAP filed a Motion for Attorney’s Fees in Federal Court (“Eederal

Motion for Attorney’s Fees”). A true and correct copy Federal Motion for Attorney’s Fees is

attached hereto as Exhibit “C” and incorporated herein by this reference. On or about July 22, 2019

Bidsal filed an Opposition to the Federal Motion (“Eederal Opposition™). A decision on the Federal

Motion for Attorney’s Fees is still pending in the Federal Court.

The Petition and the Counterpetition were heard on November 12, 2019 in the District Court.
On or about December 6, 2019 the District Court rendered a decision granting the Petition (“District
Court Order”).

CLAP filed the present Motion on January 3, 2020, twenty-eight (28) days after the District
Court Order was rendered.
\\\
\\\
\\\
\\\
\\\
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1.
STATEMENT OF AUTHORITIES

As is set forth next, not only does CLAP lack both a factual and legal basis to recover

attorneys’ fees, but CLAP’s Motion is untimely, and as such, CLAP’s Motion should be denied.

A. CLAP’S ARGUMENTS REGARDING THE FEDERAL MOTION TO VACATE ARE
IRRELEVANT.

In its Motion, CLAP makes numerous references and arguments relating to the Federal
Motion to Vacate. However, not only are these arguments without merit, they are moot given the

fact that CLAP has a pending Motion for Attorney’s Fees with the Federal Court.

1. Bidsal Was Neither Frivolous nor Vexatious in Appealing the Final Arbitration
Award to Federal Court.

In this case, the Operating Agreement states that it is governed by the provisions of
“the United States Arbitration Act, 9 U.S.C. 81, et seq.” See page 8 of Exhibit “A”. According to 9

U.S.C. 8 10, under the FAA, arbitration awards may be vacated by filing an action as follows:

(@) In any of the following cases the United States court in and for the district wherein
the award was made may make an order vacating the award upon the application of any
party to the arbitration—

9 U.S.C. 8 10(a) (emphasis added). Thus, on April 9, 2019, Bidsal, a “party to the arbitration”, made
application to vacate the Final Award by filing his Motion to Vacate with this Court, which is the
“United States court in and for the district wherein the award was made.” Bidsal was attempting to

comply with the terms of the Operating Agreement and the clear statutory terms of the FAA in

initiating this action.

Although the Court did find that CLAP is a California citizen, because Benjamin Golshani is
a California citizen, at the time of filing, CLAP’s citizenship was in question. CLAP successfully
argued that the Court lacked subject matter jurisdiction over this matter. CLAP’s argument relied
upon Bidsal being unable to show some basis for subject matter jurisdiction, independent of the

FAA. See page 5 of the Motion to Dismiss (citing Carter v. Health Net of California, Inc., 374 F.3d

830, 833 (9th Cir. 2004)). CLAP further argued that there was no such independent basis for subject

matter jurisdiction because there was no diversity among the parties under 18 U.S.C. 8 1332. The
4
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argument relied upon Bidsal living in the State of California, and CLAP being a citizen of the State

of California. See Johnson v. Columbia Properties Anchorage, LP, 437 F.3d 894, 899 (9th Cir.

2006). However, courts determine a party’s domicile on a *“case by case basis, considering all of the

circumstances surrounding an individual’s situation.” See Bloom v. Library Corp., 112 F. Supp. 3d

498, 502 (N.D. West Va. 2015).

In this case, Bidsal was taking into account additional circumstances that brought the
citizenship of CLAP into question. Specifically, that CLAP has previously represented to the courts,
and to Bidsal, that it was organized in the State of Nevada and that it did business in Clark County,
Nevada. See page 4:13-14 of Exhibit “B”. CLAP’s assertion led Bidsal to believe that CLAP was
actually a citizen of Nevada for diversity jurisdiction purposes, thereby giving rise to diversity
jurisdiction.  Thus, Bidsal’s decision to appeal the Arbitration Award to Federal Court was
appropriate under the circumstances and was clearly not frivolous or vexatious.

2. The Federal Action is Irrelevant to CLAP’s Present Motion.

Regardless of CLAP’s assertion that the action in the Federal Court was a waste of
time, CLAP has already filed the Federal Motion for Attorney’s Fees. Allowing CLAP to claim they
are entitled to attorney’s fees for the work performed in responding to Bidsal’s action filed in
Federal Court would result in two competing orders addressing the same attorney’s fees.
Additionally, as that matter is one in front of the Federal Court, asking the District Court to make a
decision on a matter already pending in Federal Court is asking the District Court to usurp the power
of the Federal Court.

CLAP has asserted through its affidavits, numerous fees that were incurred in the Federal
Court matter. Those fees are not properly in front of the District Court as they are already the
subject of the Federal Motion for Attorney’s Fees.

B. CLAP’S MOTION MUST BE DENIED ASUNTIMELY.

CLAP’s Motion was untimely, being filed a full seven (7) days after the deadline imposed by
NRCP 54(d)(2)(B). Further, under NRCP 54(d)(2)(C), the time cannot be extended and as such, the
Motion should be summarily denied.

\\\
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1. The Deadline to File a Motion for Attorney’s Fees.

NRCP Rule 54(d)(2) governs requests for attorney’s fees and provides that the same
may be sought so long as: (i) the motion is filed no later than 21 days after the judgment, (ii) the
motion specifies the judgment and statute, rule or other grounds entitling the movant to the
award, (iii) the motion states the amount sought or a fair estimate of it; and (iv) the motion
discloses, if the court so orders, the terms of any agreement about fees for the services for which the
claim is made. (emphasis added.) Further, NRCP Rule 54(d)(2)(B)(v) states that a motion for
attorney fees must be supported by (a) counsel’s affidavit swearing that the fees were actually and
necessarily incurred and were reasonable; (b) documentation concerning the amount of fees claimed;
and (c) points and authorities addressing the appropriate factors to be considered by the court in
deciding the motion. Finally, NRCP Rule 54(d)(2)(C) states that “[t]he court may not extend the
time for filing the motion after the time has expired.” (emphasis added).

2. CLAP Failed to File the Motion in a Timely Manner.

The District Court Order was electronically filed on December 6, 2019; thus,
triggering the 21-day filing period for a motion for attorney’s fees under NRCP Rule 54. According
to NRCP 6(a)(1)* December 6" is not counted. The twenty-first day after the District Court Order
was filed was December 27, 2019. December 27" was a Friday and was not a holiday. The present
motion was not filed by CLAP until January 3, 2020, seven days after the deadline to file had
already expired.

On December 26, 2019, one day prior to the expiration date, CLAP’s attorney emailed
Bidsal’s attorney and stated that there “...are only a few more days within which for us to move for
those [attorney’s] fees.” A true and correct copy of CLAP’s December 26, 2019 email is attached
hereto as Exhibit “D” and is incorporated herein by this reference. Two things are clear from this

email. First, CLAP’s counsel was well aware that there was a deadline. Id. Second, that CLAP had

1 NRCP Rule 6(a)(1) governs the computation of time and it states that, when a period is stated in days or a
longer unit of time then you exclude the day of the event that triggers the period; count every day, including
intermediate Saturdays, Sundays, and legal holidays; and include the last day of the period, but if the last day
is a Saturday, Sunday, or legal holiday, the period continues to run until the end of the next day that is not a
Saturday, Sunday, or legal holiday.

6
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made a poor calculation as to the deadline, thinking that on December 26, 2019, it had more than one
day left during which it could file a Motion for Attorney’s Fees. Id. Counsel for CLAP indicated in
that same email that it was seeking an agreement from Bidsal to pay attorney’s fees and needed a

response no later than December 30, 2019, which would have been three days after the deadline had

passed. 1d.2
NRCP Rule 54(d)(2)(C) states that “[t]he court may not extend the time for filing the motion
after the time has expired. Given that CLAP failed to either (1) file the Motion in a timely manner

and/or (2) secure an extension of its filing deadline prior to the expiration thereof, the court may not
now extend the time for filing. Further, while there were some initial discussions amongst counsel
regarding a possible extension, nothing was agreed upon and CLAP filed the present motion without
addressing the proposed extension further and certainly without securing any type of an extension of
the deadline.

Because CLAP’s Motion was unquestionably untimely, it should be denied in its entirety.

C. CLAP’S MOTION LACKS A STATUTE, RULE OR OTHER GROUNDS ON
WHICH TO BASE ITS MOTION AS REQUIRED BY NRCP RULE 54(d)(2).

NRCP Rule 54(d)(2), which governs requests for attorney’s fees, requires that any party
seeking attorney’s fees must: “specif[y] the judgment and statute, rule or other grounds entitling
the movant to the award...” (emphasis added). The statute upon which CLAP relies is the Nevada
Uniform Arbitration Act, found in NRS Chapter 38. However, the Nevada Uniform Arbitration Act

does not apply.

1. The Operating Agreement is Clear; the Provisions of the United States
Arbitration Act, 9 U.S.C. § 1, et seq. Govern.

In this case, the Operating Agreement clearly and unequivocally states that it is
governed by the provisions of “the United States Arbitration Act, 9 U.S.C. § 1, et seq.” See page 8

of Exhibit “A”. This fact was confirmed by CLAP in its demand for arbitration. See a true and

2 In an email sent on December 30, 2019, Shawn’s counsel responded that “I’m fine stipulating to move the
deadline to give us some breathing room,” but CLAP’s counsel never provided any proposed stipulation, and
never brought the issue up again. Further, by the time that Shawn’s counsel responded, the deadline had
already expired and under NRCP 54(d)(2)(C), it was already too late to extend it.
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correct copy of the Demand for Arbitration Form attached hereto as Exhibit “E” and incorporated
herein by this reference at Page 3. Thus, the Nevada Uniform Arbitration Act, as contained in NRS

Chapter 38, simply does not apply.

2. There is No Basis for an Award of Attorney’s Fees Under the United States
Arbitration Act.

Having established that the arbitration was conducted per the United States
Arbitration Act, 9 U.S.C. 8 1, et seq., the next question is whether or not the United States
Arbitration Act allows for an award of attorney’s fees. The answer is that it does not.

Article 1, Section 14.1 of the OPAG states that “...the arbitrator shall award costs and
expenses (including the costs of the arbitration previously advanced and the fees and expenses of
attorneys, accountants and other experts) to the prevailing party.” See Exhibit A at Page 8
(emphasis added). However, nowhere in the OPAG does it address attorney’s fees and costs of any

subsequent appeal and/or motion to vacate.

The court in Crossville Medical Oncology, P.C. v. Glenwood Systems, LLC 610 Fed. Appx.
464, 2015 WAL 1948329 (6™ Cir. May 1, 2015) addressed this very scenario and affirmed the lower
court’s finding that “[b]ecause the FAA does not provide for an award of attorney’s fees in a
confirmation action, and because the [a]greement does not authorize additional attorney’s fees,
...there is no basis for departing from the American rule...” Id. The Crossville court found,
“[bJecause we find that the parties’ contract does not authorize a court to award attorney’s fees
beyond those issued by an arbitrator” no further award of attorney’s fees was warranted. Id.

Because, under the plain terms of the OPAG, an award of attorney’s fees is only allowed by
the arbitrator, and because the United States Arbitration Act, 9 U.S.C. 8 1, et seq. does not otherwise
provide for an award of attorney’s fees to the prevailing party, “there is no basis for departing from
the American rule” and CLAP’s Motion must be denied. Id.
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D. CLAP’S REQUESTED ATTORNEY FEES ARE NOT JUSTIFIED.

Even if CLAP is able to get past the fact that their Motion was clearly untimely, the fact that
the deadline cannot be extended, and the fact that there is no basis under the United States
Arbitration Act, 9 U.S.C. 8 1, et seq. to award attorney’s fees, CLAP’s requested attorney’s fees are
not justified.

1. CLAP Is Seeking a Double Recovery.

One problem for CLAP is that it is seeking a double recovery. CLAP is asking this
Court to award the very same attorney’s fees that it is currently asking the Federal Court to award.
See Exhibit “C”. The total amount sought in CLAP’s Federal Motion for Attorney’s Fees is
$8,604.40. The Garfinkel Affidavit also includes charges on June 18, 24 and 25, 2019 for Garfinkel
reviewing the Federal Court Order and the Notice of Entry of Order for the Federal Court Order.
Again, these entries are not justified, as these tasks are unrelated to the District Court case and either
were or should have been asserted in the Federal Motion for Attorney’s Fees. These unreasonable
and unjustified entries amount to $281.25. It would be entirely inappropriate for this Court to award
any attorney’s fees relating to the Federal action, particularly when the Federal Motion for
Attorney’s Fees is still pending.

2. CLAP’s Billing Records Are Too Vague.

Although CLAP did provide affidavits and billing statements with its Motion, many
of the entries are ambiguous as to whether or not they relate to the District Court matter. In
numerous entries throughout the billing statements, CLAP lists that it “drafted correspondence.”
However, these entries do not align with correspondence received by Bidsal’s counsel, nor do the
entries highlight who the correspondence was intended for or what it was in reference to. Given the
nebulous nature of these entries it cannot be assumed that these fees were reasonably incurred. These
unreasonable and unjustified entries amount to $2,141.13 in charges that should not be included in
any award for attorney’s fees.
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3. The Requested Amount includes monies for unnecessary research.

Likewise, many entries on the billing statements refer to “research” and then redact
what was being researched. Given the redacted nature of these entries it is impossible to ascertain if
the research was reasonably related to the District Court matter.

The Garfinkel Affidavit includes an entry for an attorney fee for Garfinkel having a
conference with “Jack Liev.” Jack Liev is not a name with which Bidsal is familiar and nowhere in
the affidavit is it explained or justified how or why this conference was reasonably or justifiably
related to the present matter. This unreasonable and unjustified entry amounted to $178.12.

Additionally, the Lewin Affidavit asserts attorney’s fees for research for the Petition after
the Petition was filed, but before the Opposition was filed. These unreasonable and unjustifiable fee
entries occurred on May 22, 28, 29, and 30, 2019 and June 2 and 12, 2019. The total for these
unreasonable and unjustifiable fee entries is $3,829.50.

The Lewin Affidavit goes on to assert attorney’s fees on May 28, 2019 and June 13, 2019 for
researching California case law. There is simply no reason why CLAP should have been researching
California law when California law clearly does not apply. These unreasonable and unjustifiable fee
entries amount to $770.25.

The Lewin Affidavit also makes an unreasonable and unjustifiable fee entry for “Review
Answer” on May 30, 2019 although no answer was filed in this matter around that date. This
unreasonable and unjustifiable fee entry amounts to $417.38.

None of the forgoing amounts should, under any circumstance, be imposed upon Bidsal.

4. The Requested Amount Includes Fees Incurred Solely as a Result of CLAP’s
Failure to Comply with the Rules.

This Court originally scheduled the hearing to occur on September 10, 2019. While
counsel for both parties appeared on that date, the hearing was ultimately continued due to CLAP’s
failure to comply with EDCR 2.20(g) (“Whenever a motion is contested, a courtesy copy shall be
delivered by the movant to the appropriate department at least 5 judicial days prior to the date of the
hearing, along with all related briefing, affidavits, and exhibits.”). See the Minute Order, attached

hereto as Exhibit “F” and incorporated herein by this reference.
10
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From September 3, 2019 to September 18, 2019 counsel for CLAP asserts charges for
hearing preparation, hearing attendance and events after the hearing needed to rectify a failure on the
part of CLAP to present courtesy copies of their documents to the Court. Had CLAP not failed to
produce the required courtesy copies, the hearing would have taken place as scheduled. However,
CLAP’s failure to do so caused the District Court to postpone the hearing. Bidsal should not be
punished for CLAP’s failure to abide by the District Court’s requirements, nor should Bidsal be
forced to reimburse the attorney’s fees CLAP incurred as a result of CLAP’s own failure to comply
with the rules. These unreasonable and unjustified entries amount to $4,275.00 for Garfinkel and
$4,351.00 for Lewin, for a total of $8,626.00.

Based upon the forgoing, in the event an award of attorney’s fees is entered in favor of CLAP
and against Bidsal, it should be reduced by at least $24,848.03. However, because CLAP’s Motion
is both untimely and unsupported by any legal authority under the United States Arbitration Act, 9
U.S.C. 8 1, et seq., it should be outright denied.

1.
CONCLUSION

For all the foregoing reasons, the Motion for Attorney’s Fees should be denied.
Dated this 17th day of January, 2020
SMITH & SHAPIRO, PLLC

/s/ James E. Shapiro
James E. Shapiro, Esg.
Nevada Bar No. 7907
Aimee M. Cannon, Esq.
Nevada Bar No. 11780
3333 E. Serene Ave., Suite 130
Henderson, Nevada 89074
Attorneys for Respondent, Shawn Bidsal
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CERTIFICATE OF SERVICE

I hereby certify that | am an employee of SMITH & SHAPIRO, PLLC, and that on the _17th
day of January, 2020, | served a true and correct copy of the foregoing RESPONDENT’S
OPPOSITION TO PETITIONER CLA PROPERTIES, LLC’S MOTION FOR
ATTORNEY’S FEES AND COSTS, by e-serving a copy on all parties registered and listed as
Service Recipients in Odyssey File & Serve, the Court’s on-line, electronic filing website, pursuant

to Administrative Order 14-2, entered on May 9, 2014.

/s/ Jennifer Bidwell
An employee of Smith & Shapiro, PLLC
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OPERATING AGREEMENT
Of

Green Valley Commerce, LLC
A Nevada limited liability company

This Operating Agreement (the “Agreement”) is by and among Green Valley Commerce,
LLC, a Nevada Limited Liability Company (sometimes hereinafter referred to as the “Company™ or
the “Limited Liability Company™) and the undersigned Member and Manager of the Company.
This Agreement is made to be effective as of June 15, 2011 (“Effective Date”) by the undersigned

parties.

WHEREAS, on about May 26, 2011, Shawn Bidsal formed the Company as a Nevada
limited liability company by filing its Articles of Organization (the "Articles of Organization™)
pursuant to the Nevada Limited Liability Company Act, as Filing entity #£0308602011-0; and

NOW, THEREFORE, in consideration of the premises, the provisions and the respective
agreements hereinafter set forth and for other good and valuable consideration, the parties hereto do

* hereby agree to the following terms and conditions of this Agreement for the administration and

regulation of the affairs of this Limited Liability Company.

Article I.
DEFINITIONS

Section 01  Defined Terms

Advisory Committee or Committees shall be deemed to mean the Advisory Committee or
Committees established by the Management pursuant to Section 13 of Article Il of this

. Agreement.

Agreement shall be deemed to mean this Operating Agreement of this herein Limited
Liability Company as may be amended.

Business of the Company shall mean acquisition of secured debt, conversion of such debt
into fee simple title by foreclosure, purchase or otherwise, and operation and management of real

estate.

Business Day shall be deemed to mean any day excluding a Saturday, a Sunday and any
other day on which banks are required or authorized to close in the State of Formation.

Limited Liability Company shall be deemed to mean Green Valley Commerce, LLC a
Nevada Limited Liability Company organized pursuant of the laws of the State of Formation.

Management and Manager(s) shall be deemed to have the meanings set forth in Article,
IV of this Agreement.

D
/ N
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Member shall mean a person who has a membership interest in the Limited Liability
Company.

Membership Interest shall mean, with respect to a Member the percentage of ownership
interest in the Company of such Member (may also be referred to as Interest). Each Member's

- percentage of Membership Interest in the Company shall be as set forth in Exhibit B.

Person means any natural person, sole proprietorship, corporation, general partnership,
limited partnership, Limited Liability Company, limited liability limited partnership, joint venture,
association, joint stock company, bank, trust, estate, unincorporated organization, any federal, state,
county or municipal government (or any agency or political subdivision thereof), endowment fund
or any other form of entity.

State of Formation shall mean the State of Nevada.

Atrticle 1l
OFFICES AND RECORDS

Section 01 Registered Office and Registered Agent.

The Limited Liability Company shall have and maintain a registered office in the State of
Formation and a resident agent for service of process, who may be a natural person of said state
whose business office is identical with the registered office, or a domestic corporation, or a
corporation authorized to transact business within said State which has a business office identical
with the registered office, or itself which has a business office identical with the registered office
and is permitted by said state to act as a registered agent/office within said state.

'Ihé resident agent shall be appointed by the Member Manager.

'

The location of the registered office shall be determined by the Management.

The current name of the resident agent and location of the registered office shall be kept on
file in the appropriate office within the State of Formation pursuant to applicable provisions of law.

Section 02 Limited Liability Company Offices.

The Limited Liability Company may have such offices, anywhere within and without the
State of Formation, the Management from time to time may appoint, or the business of the Limited
Liability Company may require. The "principal place of business" or "principal business" or
“executive" office or offices of the Limited Liability Company may be fixed and so designated
from time to time by the Management.

Section 03  Records.

® &
/4
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The Limited Liability Company shall continuously maintain at its registei'ed office, or at
such other place as may by authorized pursuant to applicable provisions of law of the State of
Formation the following records:

(a) A current list of the full name and last known business address of each Member
and Managers separately identifying the Members in alphabetical order;

{b) A copy of the filed Articles of Organization and all amendments thereto,
together with executed copies of any powers of attorney pursuant to which any
document has been executed;

(c) Copies of the Limited Liability Company's federal income tax retums and
reports, if any, for the three (3) most recent years;

(d) Copies of any then effective written operating agreement and of any financial
statements of the Limited Liability Company for the three (3) most recent years;

(e) Unless contained in the Articles of Organization, a writing setting out:

(i)  The amount of cash and a description and statement of the agreed value
of the other property or services contributed by each Member and which
each Member has agreed to contribute;

(i) The items as which or events on the happening of which any additional
contributions agreed to be made by each Member are to be made;

(if)  Any right of a Member to receive, or of a Manager to make, distributions
to a Member which include a return of all or any part of the Member's
contribution; and

(iv)  Any events upon the happening of which the Limited Liability Company
is to be dissolved and its affairs wound up.

(f) The Limited Liability Company shall also keep from time to time such other or
additional records, statements, lists, and information as may be required by law.

(9) If any of the above said records under Section 3 are not kept within the State of
Formation, they shall be at all times in such condition as to permit them to be
delivered to any authorized person within three (3) days.

Section 04  Inspection of Records.

Records kept pursuant to this Article are subject to inspection and copying at the request,
and at the expense, of any Member, in person or by attorney or other agent. Each Member shall

_ have the right during the usual hours of business to inspect for any proper purpose. A proper

purpose shall mean a purpose reasonably related to such person's interest as a Member. In every

C
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instance where an attorney or other agent shall be the person who seeks the right of inspection, the
demand under oath shall be accompanied by a power of attorney or such other writing which
authorizes the attorney or other agent to so act on behalf of the Member.

Article Hil.
MEMBERS' MEETINGS AND DEADLOCK

Section 01 Place of Meetings.

All meetings of the Members shall be held at the principal business office of the Limited
Liability Company the State of Formation except such meetings as shall be held elsewhere by the
express determination of the Management; in which case, such meetings may be held, upon notice
thereof as hereinafter provided, at such other place or places, within or without the State of

- Formation, as said Management shall have determined, and shall be stated in such notice. Unless

specifically prohxblted by law, any meeting may be held at any place and time, and for any purpose;
if consented to in writing by all of the Members entitled to vote thereat.

Section 02  Annual Meetings.

An Annual Meeting of Members shall be held on the first business day of July of each year,
if not a legal holiday, and if a legal holiday, then the Annual Meeting of Members shall be held at

* the same time and place on the next day is a full Business Day.

Section 03  Special Meetings.

Special meetings of the Members may be held for any purpose or purposes. They may be
called by the Managers or by Members holding not less than fifty-one percent of the voting power
of the Limited Liability Company or such other maximum number as may be, required by the

~ applicable law of the State of Formation. Written notice shall be given to all Members,

Section 04  Action in Lieu of Meeting.

Any action required to be taken at any Annual or Special Meeting of the Members or any
other action which may be taken at any Annual or Special meeting of the Members may be taken
without a meeting if consents in writing setting forth the action so taken shall be signed by the
requisite votes of the Members entitled to vote with respect to the subject matter thereof.

Section 08 Notice,

Written notice of each meeting of the Members, whether Annual or Special, stating the
place, day and hour of the meeting, and, in case of a Special meeting, the purpose or purposes
thereof, shall be given or given to each Member entitled to vote thereat, not less than ten (10) nor
more than sixty (60) days prior to the meeting unless, as to a particular matter, other or further
notice is required by law, in which case such other or further notice shall be given.

iéﬂ?
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Notice upon the Member may be delivered or given either personally or by express or first
class mail, Or by telegram or other electronic transmission, with all charges prepaid, addressed to
each Member at the address of such Member appearing on the books of the Limited Liability
Company or more recently given by the Member to the Limited Liability Company for the purpose

. of notice.

If no address for a Member appears on the Limited Liability Company's books, notice shall
be deemed to have been properly given to such Member if sent by any of the methods authorized
here in to the Limited Liability Company ‘s principal executive office to the attention of such
Member, or if published, at least once in a newspaper of general circulation in the county of the
principal executive office and the county of the Registered office in the State of Formation of the

Limited Liability Company.

If notice addressed to a Member at the address of such Member appearing on the books of
the Limited Liability Company is returned to the Limited Liability Company by the United States
Postal Service marked to indicate that the United States Postal Service is unable to deliver the
notice to the Member at such address, all future notices or reports shall be deemed to have been
duly given without further mailing if the same shall be available to the Member upon written
demand of the Member at the principal executive office of the Limited Liability Company for a
period of one (1) year from the date of the giving of such notice. It shall be the duty and of each
member to provide the manager and/or the Limited Liability Company with an official mailing

* address.

Notice shall be deemed to have been given at the time when delivered personally or
deposited in the mail or sent by telegram or other meaus of electronic transmission.

An affidavit of the mailing or other means of giving any notice of any Member meeting
shall be executed by the Management and shall be filed and maintained in the Minute Book of the

. Limited Liability Company.

Section 068  Waiver of Notice.

Whenever any notice is required to be given under the provisions of this Agreement, or the
Articles of Organization of the Limited Liability Company or any law, a waiver thereof i writing
signed by the Member or Members entitled to such notice, whether before or after the time stated
therein, shall be deemed the equivalent to the giving of such notice. .

To the extent provided by law, attendance at any meeting shall constitute a waiver of notice
of such meeting except when the Member attends the meeting for the express purpose of objecting
to the transaction of any business because the meeting is not lawfully called or convened, and such

Member so states such purpose at the opening of the meeting.
Section 07  Presiding Officials.

Every meeting of the Limited Liability Company for whatever reason, shall be convened by
the Managers or Member who called the meeting by notice as above provided; provided, however,

Page 5 of 28 7
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it shall be presided over by the Management; and provided, further, the Members at any meeting,
by a majority vote of Members represented thereat, and notwithstanding anything to the contrary
elsewhere in this Agreement, may select any persons of their choosing to act as the Chairman and
Secretary of such meeting or any session thereof.

Section 08  Business Which May Be Transacted at Annual Meetings.

At each Annual Meeting of the Members, the Members may elect, with a vote representing
ninety percent (90%) in Interest of the Members, a Manager or Managers to administer and regulate
the affairs of the Limited Liability Company. The Manager(s) shall hold such office until the next
Annual Meeting of Members or until the Manager resigns or is removed by the Members pursuant
to the terms of this Agreement, whichever event first occurs. The Members may transact such other

_ business as may have been specified in the notice of the meeting as one of the purposes thereof.

Section 09  Business Which May Be Transacted at Special Meetings.

Business transacted at all special meetings shall be confined to the purposes stated in the
notice of such meetings.

Section 10  Quorum.

At all meetings of the Members, a majority of the Members present, in person or by proxy,
shall constitute a quorum for the transaction of business, unless a greater number as to any
particular matter is required by law, the Articles of Organization or this Agreement, and the act of a
majority of the Members present at any meeting at which there is a quorum, except as may be
otherwise specifically provided by law, by the Articles of Organization, or by this Agreement, shall

be the act of the Members.
Less than a quorum may adjourn a meeting successively until a quorum is present, and no

- notice of adjournment shall be required.

Section 11  Proxies.

At any meeting of the Members, every Member having the right to vote shall be entitled to
vote in person, or by proxy executed in writing by such Member or by his duly, authorized
attorney-in-fact. No proxy shall be valid after three years from the date of its execution, unless

otherwise provided in the proxy.

Section 12  Voting.

Every Member shall have one (1) vote(s) for each $1.000.00 of capital contributed to the
Limited Liability Company which is registered in his/her name on the books of the Limited
Liability Company, as the amount of such capital is adjusted from time to time to properly reflect
any additional contributions to or withdrawals from capital by the Member.

12.1  The affirmative vote of %90 of the Member Interests shall be required to:

(A) adopt clerical or ministerial amendments to this Agreement and

©Cy
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(B) approve indemnification of any Manager, Member or officer of the Company
as authorized by Article X1 of this Agreement;

12.2.  The affirmative vote of at least ninety percent of the Member Interests shall be required to:
(A)  Alter the Preferred Allocations provided for in Exhibit “B”,
(B)  Agree to continue the business of the Company after a Dissoluﬁon Event;
"(C) Approve any loan to any Manager or any guarantee of a Manager's

obligations; and
(D) Authorize or approve a fundamental change in the business of the Company.

(E)  Approve a sale of substantially all of the assets of the Company.

(F)  Approve a change in the number of Managers or replace a Manager or
engage a new Manager.

Section 13 Meeting by Telephonic Conference or Similar Communications
Equipment.

Unless otherwise restricted by the Articles of Organization, this Agreement
of by law, the Members of the Limited Liability Company, or any
Committee thereof established by the Management, may participate in a
meeting of such Members or committee by means of telephonic conference
or similar communications equipment whereby all persons participating in
the meeting can hear and speak to each other, and participation in a meeting
in such manner shall constitute presence in person at such meeting.

Section 14. Deadlock.

In the event that Members reach a deadlock that cannot be resolved with a respect to an
issue that requires a ninety percent vote for approval, then either Member may compel arbitration

- of the disputed matter as set forth in Subsection 14.1

14.1 Dispute Resolution. In the event of any dispute or disagreement between the
Members as to the interpretation of any provision of this Agreement (or the performance of
obligations hereunder), the matter, upon written request of either Party, shall be referred to
representatives of the Parties for decision. The representatives shall promptly meet in a good faith
effort to resolve the dispute. If the representatives do not agree upon a decision within thirty (30)
calendar days after reference of the matter to them, any controversy, dispute or claim arising out of

" or relating in any way to this Agreement or the transactions arising hereunder shall be settled

exclusively by arbitration in the City of Las Vegas, Nevada. Such arbitration shall be administered
by JAMS in accordance with its then prevailing expedited rules, by one independent and impartial
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arbitrator selected in accordance with such rules. The arbitration shall be governed by the United
States Arbitration Act, 9 U.S.C. § 1 et seq. The fees and expenses of JAMS and the arbitrator shall
be shared equally by the Members and advanced by them from time to time as required; provided
that at the conclusion of the arbitration, the arbitrator shall award costs and expenses (including the

. costs of the arbitration previously advanced and the fees and expenses of attorneys, accountants and

other experts) to the prevailing party. No pre-arbitration discovery shall be permitted, except that
the arbitrator shall have the power in his sole discretion, on application by any party, to order pre-
arbitration examination solely of those witnesses and documents that any other party intends to
introduce in its case-in-chief at the arbitration hearing. The Members shall instruct the arbitrator to
render his award within thirty (30) days following the conclusion of the arbitration hearing. The
arbitrator shall not be empowered to award to any party any damages of the type not permitted to
be recovered under this Agreement in connection with any dispute between or among the parties
arising out of or relating in any way to this Agreement or the transactions arising hereunder, and
each party hereby irrevocably waives any right to recover such damages. Notwithstanding
anything to the contrary provided in this Section 14.1 and without prejudice to the above
procedures, either Party may apply to any court of competent jurisdiction for temporary injunctive
or other provisional judicial relief if such action is necessary to avoid irreparable damage or to
preserve the status quo until such time as the arbitrator is selected and available to hear such party’s
request for temporary relief. The award rendered by the arbitrator shall be final and not subject to
judicial review and judgment thereon may be entered in any court of competent jurisdiction. The

. decision of the arbitrator shall be in writing and shall set forth findings of fact and conclusions of

law to the extent applicable.

Article IV.
MANAGEMENT

Section 01 Management.

Unless prohibited by law and subject to the terms and conditions of this Agreement
(including without limitation the terms of Article IX hereof), the administration and regulation of
the affairs, business and assets of the Limited Liability Company shall be managed by Two (2)
managers (alternatively, the “Managers™ or “Management™). Managers must be Members and shall
serve until resignation or removal. The initial Managers shall be Mr. Shawn Bidsal and Mr.

Benjamin Golshani.
Section 02  Rights, Powers and Obligations of Management.

Subject to the terms and conditions of Article IX herein, Management shall have all the
rights and powers as are conferred by law or are necessary, desirable or convenient to the discharge
of the Management's duties under this Agreement.

Without limiting the generality of the rights and powers of the Management (but subject to
Article IX hereof), the Management shall have the following rights and powers which the

' Management may exercise in its reasonable discretion at the cost, expense and risk of the Limited

Liability Company:

’Ss»é%
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(a) To deal in leasing, development and contracting of services for improvement of
the properties owned subject to both Managers executing written authorization
of each expense or payment exceeding $ 20,000;

{b) To prosecute, defend and settle lawsuits and claims and to handle matters with
governmental agencies; :

(c) To open, maintain and close bank accounts and banking services for the Limited
Liability Company.

(d) To incur and pay all legal, accounting, independent financial consulting,
litigation and other fees and expenses as the Management may deem necessary
or appropriate for carrying on and performing the powers and authorities herein

conferred.

(e) To execute and deliver any contracts, agreements, instruments or documents
necessary, advisable or appropriate to evidence any of the transactions specified
above or contemplated hereby and on behalf of the Limited Liability Company
to exercise Limited Liability Company rights and perform Limited Liability
Company obligations under-any such agreements, contracts, instruments or
documents;

{f) To exercise for and on behalf of the Limited Liability Company all the General
Powers granted by law to the Limited Liability Company;

002771

(9) To take such other action as the Management deems necessary and appropriate
to carry out the purposes of the Limited Liability Company or this Agreement;

and )

(h) Manager shall not pledge, morigage, sell or transfer any assets of the Limited
Liability Company without the affirmative vote of at least ninety percent in
Interest of the Members.

Section 03 Removal,

Subject to Article IX hereof: The Managers may be removed or discharged by the
Members whenever in their judgment the best interests of the Limited Liability Company would be
served thereby upon the affirmative vote of ninety percent in Interest of the Members.

Article V.
MEMBERSHIP INTEREST \
Section 01  Contribution to Capital.. \@ G
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The Member contributions to the capital of the Limited Liability Company -
whol}y or partly, by cash, by personal property, or by real property, or servic
unanimous consent of the Members, other forms of contributions to capital of a ]
company authorized by law may he authorized or approved. Upon receipt of the to

* contribution to capital, the contribution shall be declared and taken o be full paid .__

furthc;r Cfill, nor shall the holder thereof be liable for any further payments on account of that
conu‘.lbutlon. Members may be subject to additional contributions to capital as determined by the
unanimous approval of Members.

Section 02  Transfer or Assignment of Membership Interest.

A Member's interest in the Limited Liability Company is personal property. Except as

* otherwise provided in this Agreement, a Member's interest may be transferred or assigned. If the

other (non-transferring) Members of the Limited Liability Company other than the Member
proposing to dispose of his/her interest do not approve of the proposed transfer or assignment by
unanimous written consent, the transferee of the Member's interest has no right to participate in the
management of the business and affairs of the Limited Liability Company or to become a member.
The transferee is only entitled to receive the share of profits or other compensation by way of
income, and the return of contributions, to which that Member would otherwise be entitled.

A Substituted Member is a person admitted to all the rights of a Member who has died or
has assigned his/her interest in the Limited Liability Company with the approval of all the
Members of the Limited Liability Company by the affirmative vote of at least ninety percent in
Interest of the members. The Substituted Member shall have all the rights and powers and is subject
to all the restrictions and liabilities of his/her assignor.

Section 3. Right of First Refusal for Sales of Interests by Members. Payment of Purchase

. Price.

The payment of the purchase price shall be in cash or, if non-cash consideration is used, it
shall be subject to this Article V, Section 3 and Section 4..

Section 4. Purchase or Seli Right among Members.

In the event that a Member is willing to purchase the Remaining Member's interest in the Company
then the procedures and terms of Section 4.2 shall apply.

Section 4.1 Definitions

Offering Member means the member who offers to purchase the Membership Interesi(s) of the
Remaining Member(s). “Remaining Members” means the Members who received an offer (from

Offering Member) to seli their shares.
“COP” means “cost of purchase” as it specified in the escrow closing statement at the time of

purchase of each property owned by the Company.
“Seller” means the Member that accepts the offer to sell his or its Membership Interest.

“FMV” means "fair market value” obtained as specified in section 4.2
Section 4.2 Purchase or Seli Procedure.

Any Member ("Offering Member”) may give notice to the Remaining Member(s) that he or it
is ready, willing and able to purchase the Remaining Members’ Interests for a price the Offering

5,
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Member thinks is the fair market value. The terms to be all cash and close escrow within 30 days of
the acceptance.

If the offered price is not acceptable to the Remaining Member(s), within 30 days of
receiving the offer, the Remaining Members (or any of them) can request to establish FMV based on
the following procedure. The Remaining Member(s) must provide the Offering Member the
complete information of 2 MIA appraisers. The Offering Member must pick one of the appraisers to
appraise the property and furnish a copy to all Members. The Offering Member also must provide
the Remaining Members with the complete information of 2 MIA approved appraisers, The
Remaining Members must pick one of the appraisers to appraise the property and furnish a copy to
all Members. The medium of these 2 appraisals constitute the fair market value of the property

which is called (FMV).

The Offering Member has the option to offer to purchase the Remaining Member's share at FMV as

- determined by Section 4.2,, based on the following formula.

(FMV —~ COP) x 0.5 plus capital contribution of the Remaining Member(s) at the time of purchasing the
property minus prorated liabilities.

The Remaining Member(s) shall have 30 days within which to respond in writing to the Offering Member by
gither

U] Accepting the Offering Member’s purchase offer, or,
(i) Rejecting the purchase offer and making a counteroffer to purchase the interest of the
Offering Member based upon the same fair market value (FMV) accerdmg to the following

formula.

(FMV — COP) x0.5 + capital contribution of the Offering Member(s) at the time of purchasing the
property minus prorated liabilities.

The specific intent of this provision is that once the Offering Member presented his or its offer fo the
Remaining Members, then the Remaining Members shall either sell or buy at the same offered price (or
FMV if appraisal is invoked) and according to the procedure set forth in Section 4.. In the case that the

" Remaining Member(s) decide to purchase, then Offering Member shall be obligated to sell his or its Member

Interests to the remaining Member(s).

Section 4.3 Failure To Respond Constitutes Acceptance.

Failure by all or any of the Remaining Members to respond to the Offering Member's notice within
the thirty (30 day) period shall be deemed to constitute an acceptance of the Offering Member.

Section 5.  Return of Contributions to Capital.

Return to a Member of his/her contribution to capital shall be as determined and permitted
by law and this Agreement.

Section 6. Addition of New Members.

A new Member may be admitted into the Company only upon consent of at least ninety
percent in Interest of the Members. The amount of Capital Contribution which must be made by a

5C

" new Member shall be determined by the vote of all existing Members.
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A new Member shall not be deemed admitted into the Company until the Capital
Contribution required of such person has been made and such person has become a party to this
agreement.

DISTRIBUTION OF PROFITS

Section 03  Qualifications and Conditions.

The profits of the Limited Liability Company shall be distributed; to the Members, from

. time to time, as permitted under law and as determined by the Manager, provided however, that all

distributions shall in accordance with Exhibit B, attached hereto and incorporated by reference
herein.

Section 04 Record Date.

The Record Date for determining Members entitled to receive payment of any distribution
of profits shall be the day in which the Manager adopts the resolution for payment of a distribution

. of profits. Only Members of record on the date so fixed are entitled to receive the distribution

notwithstanding any transfer or assignment of Member's interests or the return of contribution to
capital to the Member after the Record Date fixed as aforesaid, except as otherwise provided by

law.
Section 05  Participation in Distribution of Profit.

Each Member's participation in the distribution shall be in accordance with Exhibit B,

- subject to the Tax Provisions set forth in Exhibit A.

Section 06  Limitation on the Amount of Any Distribution of Profit.

In no event shall any distribution of profit result in the assets of the Limited Liability
Company being less than all the liabilities of the Limited Liability Company, on the Record Date,
excluding liabilities to Members on account of their contributions to capital or be in excess of that

permitted by law.
Section 07  Date of Payment of Distribution of Profit.

Unless another time is specified by the applicable law, the payment of distributions of profit
shall be within thirty (30) days of after the Record Date.

Article VI.
ISSUANCE OF MEMBERSHIP INTEREST CERTIFICATES
Section 01 Issuance of Certificate of Interest. ) @ C
/B
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The interest of each Member in the Company shall be represented by a Certificate of
Interest (also referred to as the Certificate of Membership Interest or the Certificate). Upon the
execution of this Agreement and the payment of a Capital Contribution by the Member, the
Management shall cause the Company to issue one or more Certificates in the name of the Member

’ certifying that he/she/it is the record holder of the Membership Interest set forth therein.

Section 02  Transfer of Certificate of Interest.

A Membership Interest which is transferred in accordance with the terms of Section 2 of
Article V of this Agreement shall be transferable on the books of the Company by the record holder
thereof in person or by such record holder's duly authorized attorney, but, except as provided in

. Section 3 of this Article with respect to lost, stolen or destroyed certificates, no transfer of a

Membership Interest shall be entered until the previously issued Certificate representing such

Interest shall have been surrendered to the Company and cancelled and a replacement Certificate
issued to the assignee of such Interest in accordance with such procedures as the Management may
establish. The management shall issue to the transferring Member a new Certificate representing
the Membership Interest not being transferred by the Member, in the event such Member only
transferred some, but not all, of the Interest represented by the original Certificate. Except as
otherwise required by law, the Company shall be entitled to treat the record holder of a

- Membership Interest Certificate on its books as the owner thereof for all purposes regardless of any

notice or knowledge to the contrary,
Section 03  Lost, Stolen or Destroyed Certificates.

The Company shall issue a new Membership Interest Certificate in place of any
Membership Interest Certificate previously issued if the record holder of the Certificate:

(a) makes proof by affidavit, in form and substance satisfactory to the Management,
that a previously issued Certificate has been lost, destroyed or stolen;

(b) requests the issuance of a new Certificate before the Company has notice that the
Certificate has been acquired by a purchaser for value in good faith and without

notice of an adverse claim;
(c) Satisfies any other reasonable requirements imposed by the Management.

If a Member fails to notify the Company within a reasonable time after it has notice of the
loss, destruction or theft of a Membership Interest Certificate, and a transfer of the Interest
represented by the Certificate is registered before receiving such notification, the Company shall
have no liability with respect to any claim against the Company for such transfer or for a new
Certificate.

Article Vit
AMENDMENTS _ @ G
Section 01  Amendment of Articles of Organization. Ty
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Notwithstanding any provision to the contrary in the Articles of Organization or this
Agreement, but subject to Article IX hereof, in no event shall the Articles of Organization be

- amended without the vote of Members representing at least ninety percent (90%) of the Members

Interests.
Section 02 Amendment, Etc. of Operating Agreement.

This Agreement may be adopted, altered, amended or repealed and a new Operating

- Agreement may be adopted by at least ninety percent in Interest of the Members, subject to Article
IX.

Article VIl
COVENANTS WITH RESPECT TO, INDEBTEDNESS,
OPERATIONS, AND FUNDAMENTAL CHANGES

The provisions of this Article IX and its Sections and Subsections shall control and
supercede any contrary or conflicting provisions contained in other Articles in this Agreement or in

- the Company’s Articles of Organization or any other organizational document of the Company.

Section 01 Title to Company Property.

All property owned by the Company shall be owned by the Company as an entity and,
insofar as permitted by applicable law, no Member shall have any ownership interest in any
Company property in its individual name or right, and each member’s interest in the Company shall

" be personal property for all purposes for that member.

Section 02  Effect of Bankruptcy, Death or Incompetency of a Member.

The bankruptcy, death, dissolution, liquidation, termination or adjudication of
incompetency of a Member shall not cause the termination or dissolution of the Company and the
business of the Company shall continue. Upon any such occurrence, the trustee, receiver, executor,
administrator, committee, guardian or conservator of such Member shall have all the rights of such
Member for the purpose of settling or managing its estate or property, subject to satisfying
conditions precedent to the admission of such assignee as a substitute member. . The transfer by

_such trustee, receiver, executor, administrator, committee, guardian or conservator of any Company

interest shall be subject to all of the restrictions hereunder to which such transfer would have been
subject if such transfer had been made by such bankrupt, deceased, dissolved, liquidated,

terminated or incompetent member.

&

V4
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Article X.
MISCELLANEOUS

a. Fiscal Year.

The Members shall have the paramount power to fix, and from time to time, to change, the
Fiscal Year of the Limited Liability Company. In the absence of action by the Members, the fiscal
year of the Limited Liability Company shall be on a calendar year basis and end each year on
December 31 until such time, if any, as the Fiscal Year shall be changed by the Members, and
approved by Internal Revenue service and the State of Formation.

b. Financial Statements; Statements of Account.

Within ninety (90) business days after the end of each Fiscal Year, the Manager shall send
to each Member who was a Member in the Limited Liability Company at any time during the
Fiscal Year then ended an unaudited statement of assets, liabilities and Contributions To Capital as
of the end of such Fiscal Year and related unaudited statements of income or loss and changes in
assets, liabilities and Contributions to Capital. Within forty, five (45) days after each fiscal quarter
of the Limited Liability Company, the Manager shall mail or otherwise deliver to each Member an

" unaudited report providing narrative and summary financial information with respect to the Limited

Liability Company. Annually, the Manager shall cause appropriate federal and applicable state tax
returns to be prepared and filed. The Manager shall mail or otherwise deliver to each Member who
was a Member in the Limited Liability Company at any time during the Fiscal Year a copy of the
tax return, including all schedules thereto. The Manager may extend such time period in its sole
discretion if additional time is necessary to furnish complete and accurate information pursuant to
this Section. Any Member or Manager shall the right to inspect all of the books and records of the
Company, including tax filings, property management reports, bank statements, cancelled checks,
invoices, purchase orders, check ledgers, savings accounts, investment accounts, and checkbooks,
whether electronic or paper, provided such Member complies with Article II, Section 4.

c. Events Requiring Dissolution.

The following events shall require dissolution winding up the affairs of the Limited

| Liability Company:
i. When the period fixed for the duration of the Limited Liability Company
expires as specified in the Articles of Organization.
B
TF
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d. Choice of Law,

IN ALL RESPECTS THIS AGREEMENT SHALL BE GOVERNED AND CONSTRUED

"~ IN ACCORDANCE WITH THE LAWS OF THE STATE OF NEVADA INCLUDING ALL

MATTERS OF CONSTRUCTION, VALIDITY, PERFORMANCE AND THE RIGHTS AND
INTERESTS OF THE PARTIES UNDER THIS AGREEMENT WITHOUT REGARD TO THE
PRINCIPLES GOVERNING CONFLICTS OF LAWS, UNLESS OTHERWISE PROVIDED BY

WRITTEN AGREEMENT.
e. Severability.

If any of the provisions of this Agreement shall contravene or be held invalid or
unenforceable, the affected provision or provisions of this Agreement shall be construed or
restricted in its or their application only to the extent necessary to permit the rights, interest, duties
and obligations of the parties hereto to be enforced according to the purpose and intent of this
Agreement and in conformance with the applicable law or laws.

f. Successors and Assigns,

Except as otherwise provided, this Agreement shall be binding upon and inure to the benefit
of the parties and their legal representative, heirs, administrators, executors and assigns.

g. Non-waiver.

No provision of this Agreement shall be deemed to have been waived unless such waiver is
contained in a written notice given to the party claiming such waiver has occurred, provided that no

. such waiver shall be deemed to be a waiver of any other or further obligation or liability of the

party or parties in whose favor the waiver was given.
h. Captions.

Captions contained in this Agreement are inserted only as a matter of convenience and in no
way define, limit or extend the scope or intent of this Agreement or any provision hereof.

1. Counterparts.

This Agreement may be executed in several counterparts, each of which shall be deemed an
original but all of which shall constitute one and the same instrument. It shall not be necessary for
all Members to execute the same counterpart hereof.

j« Definition of Words.

Wherever in this agreement the term he/she is used, it shall be construed to mean also it's as
pertains to a corporation member.

k. Membership. B G
- AP
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A corporation, partnership, limited liability company, limited liability partnership or

~ individual may be a Member of this Limited Liability Company.

1. Tax Provisions.

The provisions of Exhibit A, attached hereto are incorporated by reference as if fully
rewritten herein.

ARTICLE X1
INDEMNIFICATION AND INSURANCE

Section 1. Indemnification: Proceeding Other than by Company. The Company may
indemnify any person who was or is a party or is threatened to be made a party to any threatened,
pending or completed action, suit or proceeding, whether civil, criminal, administrative or
investigative, except an action by or in the right of the Company, by reason of the fact that he or
she is or was a Manager, Member, officer, employee or agent of the Company, or is or was serving
at the request of the Company as a manager, member, shareholder, director, officer, partner, trustee,

. employee or agent of any other Person, joint venture, trust or other enterprise, against expenses,

including attorneys' fees, judgments, fines and amounts paid in settlement actually and reasonably
incurred by him or her in connection with the action, suit or proceeding if he or she acted in good
faith and in 2 manner which he or she reasonably believed to be in or not opposed to the best
interests of the Company, and, with respect to any criminal action or proceeding, had no reasonable
cause to believe his or her conduct was unlawful. The termination of any action, suit or proceeding
by judgment, order, settlement, conviction, or upon a plea of nolo contendere or its equivalent, does
not, of itself, create a presumption that the person did not act in good faith and in a manner which

- he or she reasonably believed to be in or not opposed to the best interests of the Company, and that,

with respect to any criminal action or proceeding, he or she had reasonable cause to believe that his
or her conduct was unlawful,

Section 2. Indemnification: Proceeding by Company, The Company may indemnify any
person who was or is a party or is threatened to be made a party to any threatened, pending or

completed action or suit by or in the right of the Company to procure a judgment in its favor by
reason of the fact that he or she is or was a Manager, Member, officer, employee or agent of the

- Company, or is or was serving at the request of the Company as a manager, member, shareholder,

director, officer, partner, trustee, employee or agent of any other Person, joint venture, trust or other
enterprise against expenses, including amounts paid in settlement and attorneys' fees actually and
reasonably incurred by him or her in connection with the defense or settlement of the action or suit
if he or she acted in good faith and in & manner which he or she reasonably believed to be in or not
opposed to the best interests of the Company. Indemnification may not be made for any claim,
issue or matter as to which such a person has been adjudged by a court of competent jurisdiction,
after exhaustion of all appeals there from, to be liable to the Company or for amounts paidin
settlement to the Company, unless and only to the extent that the court in which the action or suit
was brought or other court of competent jurisdiction determines upon application that in view of all
the circumstances of the case, the person is fairly and reasonably entitled to indemnity for such
expenses as the court deems proper.

B6.
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Section 3. Mandatory Indemnification. To the extent that a Manager, Member, officer,
employee or agent of the Company has been successful on the merits or otherwise in defense of any

. action, suit or proceeding described in Article X1, Sections 1 and 2, or in defense of any claim,

issue or matter therein, he or she must be indemmified by the Company against expenses, including
attorneys' fees, actually and reasonably incurred by him or her in connection with the defense.

Section 4. __ Authorization of Indemnification. Any indemnification under Article X1, Sections
1 and 2, unless ordered by a court or advanced pursuant to Section 5, may be made by the
Company only as authorized in the specific case upon a determination that indemnification of the
Manager, Member, officer, employee or agent is proper in the circumstances. The determination

. must be made by a majority of the Members if the person seeking indemnity is not a majority

owner of the Member Interests or by independent legal counsel selected by the Manager ina
written opinion. :

Section 5.  Mandatory Advancement of Expenses. The expenses of Managers, Members and
officers incurred in defending a civil or criminal action, suit or proceeding must be paid by the
Company as they are incurred and in advance of the final disposition of the action, suit or
proceeding, upon receipt of an undertaking by or on behalf of the Manager, Member or officer to

- repay the amount if it is ultimately determined by a court of competent jurisdiction that he or she is

not entitled to be indemnified by the Company. The provisions of this Section 5 do not affect any
rights to advancement of expenses to which personnel of the Company other than Managers,
Members or officers may be entitled under any contract or otherwise.

Section 6. Effect and Continuation. The indemnification and advancement of expenses
authorized in or ordered by a court pursuant to Article X1, Sections 1 — 5, inclusive:

. (A) Does not exclude any other rights to which a person seeking indemnification or advancement

of expenses may be entitled under the Articles of Organization or any limited liability company
agreement, vote of Members or disinterested Managers, if any, or otherwise, for either an action in
his or her official capacity or an action in another capacity while holding his or her office, except
that indemnification, unless ordered by a court pursuant to Article XI, Section 2 or for the
advancement of expenses made pursuant to Section Article XI, may not be made to or on behalf of
any Member, Manager or officer if a final adjudication establishes that his or her acts or omissions
involved intentional misconduct, fraud or a knowing violation of the law and was material to the

- cause of action.

(B) Continues for a person who has ceased to be a Member, Manager, officer, employee or agent
and inures to the benefit of his or her heirs, executors and administrators.

(C) Notice of Indemnification and Advancement. Any indemnification of, or advancement of
expenses to, a Manager, Member, officer, employee or agent of the Company in accordance with
this Article X1, if arising out of a proceeding by or on behalf of the Company, shall be reported in

- writing to the Members with or before the notice of the next Members' meeting.

(D) Repeal or Modification. Any repeal or modification of this Article XI by the Members of the
Company shall not adversely affect any right of a Manager, Member, officer, employee or agent of

the Company existing hereunder at the time of such repeal or modification.
\6 Vg
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ARTICLE XII
INVESTMENT REPRESENTATIONS; PRIVATE OFFERING EXEMPTION

Each Member, by his or its execution of this Agreement, hereby represents and warrants to, and
agrees with, the Managers, the other Members and the Company as follows:

Section 1. Pre-existing Relationship or Experience. (i) Such Member has a preexisting
personal or business relationship with the Company or one or more of its officers or control persons
or (ii) by reason of his or its business or financial experience, or by reason of the business or

" financial experience of his or its financial advisor who is unaffiliated with and who is not

compensated, directly or indirectly, by the Company or any affiliate or selling agent of the
Company, such Member is capable of evaluating the risks and merits of an investment in the
Company and of protecting his or its own interests in connection with this investment.

Section 2. No Advertising. Such Member has not seen, received, been presented with or been
solicited by any leaflet, public promotional meeting, newspaper or magazine article or
advertisement, radio or television advertisement, or any other form of advertising or general
solicitation with respect to the offer or sale of Interests in the Company.

Section 3. Investment Intent. Such Member is acquiring the Interest for investment purposes
for his or its own account only and not with a view to or for sale in connection with any distribution

of all or any part of the Interest.

Section 4.  Economic Risk. Such Member is financially able to bear the economic risk of his or
its investment in the Company, including the total loss thereof.

Section 5. No Registration of Units Such Member acknowledges that the Interests have not
been registered under the Securities Act of 1933, as amended (the "Securities Act"), or qualified
under any state securities law or under the laws of any other jurisdiction, in reliance, in part, on
such Member's representations, warranties and agreements herein.

Section 6.  No Obligation to Register. Such Member represents, warrants and agrees that the
Company and the Managers are under no obligation to register or qualify the Interests under the
Securities Act or under any state securities law or under the laws of any other jurisdiction, or to
assist such Member in complying with any exemption from registration and qualification.

Section 7. No Disposition in Violation of Law. Without limiting the representations set forth

above, and without limiting Article 12 of this Agreement, such Member will not make any
disposition of all or any part of the Interests which will result in the violation by such Member or

by the Company of the Securities Act or any other applicable securities laws. Without limiting the .

foregoing, each Member agrees not to make any disposition of all or any part of the Interests unless

", and until:(A) there is then in effect a registration statement under the Securities Act covering such

proposed disposition and such disposition is made in accordance’ with such registration statement

and any applicable requirements of state securities laws; or(B) such Member has notified the
Company of the proposed disposition and has furnished the Company with a detailed statement of

the circumstances surrounding the proposed disposition, and if reasonably requested by the

BC
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Managers, such Member has furnished the Company with a written opinion of legal counsel,
reasonably satisfactory to the Company, that such disposition will not require registration of any
securities under the Securities Act or the consent of or a permit from appropriate authorities under
any applicable state securities law or under the laws of any other jurisdiction.

Section 8. Financial Estimate and Projections. That it understands that all projections and
financial or other materials which it may have been furnished are not based on historical operating
results, because no reliable results exist, and are based only upon estimates and assumptions which
are subject to future conditions and events which are unpredictable and which may not be relied

upon in making an investment decision.

ARTICLE X1II
Preparation of Agreement.

Section 1. This Agreement has been prepared by David G. LeGrand, Esq. (the “Law
Firm”), as legal counsel to the Company, and:

(A) The Members have been advised by the Law Firm that a conflict of interest
would exist among the Members and the Company as the Law Firm is
representing the Company and not any individual members, and

(B) The Members have been advised by the Law Firm to seek the advice of
independent counsel; and

(C) The Members have been represented by independent counsel or have had the
opportunity to seek such representation; and

(D) The Law Firm has not given any advice or made any representations to the
Members with respect to any consequences of this Agreement; and

(E) The Members have been advised that the terms and provisions of this
Agreement may have tax consequences and the Members have been advised
by the Law Firm to seek independent counsel with respect thereto; and

(F) The Members have been represented by independent counsel or have had the

opportunity to seek such representation with respect to the tax and other
consequences of this Agreement.

IN WITNESS WHEREQF, the undersigned, being the Members of the above-named

- Limited Liability Company, have hereunto executed this Agreement as of the Effective Date first

set forth above.
e
S
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Member:

p Bisss!

Shawn Bidsal, Member

CLA Properties, LLC

by /&@)&/\/

~ Benjamin Golshani, Manager
Manager/Management:

”/{f/‘_é’/wy 4

Shawn Bidsal, Manager

Ja 2 uul

Benjamin Golshami, Manager
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TAX PROVISIONS

002784

EXHIBIT A

1.1 Capital Accounts.

4.1.1

4.1.2

APPENDIX0439

A single Capital Account shall be maintained for each Member (regardless
of the class of Interests owned by such Member and regardless of the time or
manner in which such Interests were acquired) in accordance with the capital
accounting rules of Section 704(b) of the Code, and the regulations there
under (including without limitation Section 1.704-1(b)(2)(iv) of the Income
Tax Regulations). In general, under such rules, a Member's Capital Account
shall be: '

4.1.1.1 increased by (i) the amount of money contributed by the
Member to the Company (including the amount of any Company
liabilities that are assumed by such Member other than in connection
with distribution of Company property), (ii) the fair market value of
property contributed by the Member to the Company (net of
liabilities secured by such contributed property that under Section
752 of the Code the Company is considered to assume or take subject
t0), and (iii) allocations to the Member of Company income and gain
(or item thereof), including income and gain exempt from tax; and

4.1.1.2 decreased by (i) the amount of money distributed to the
Member by the Company (including the amount of such Member's
individual liabilities that are assumed by the Company other than in
connection with contribution of property to the Company), (i) the
fair market value of property distributed to the Member by the
Company (net of liabilities secured by such distributed property that
under Section 752 of the Code such Member is considered to assume
or take subject t0), (iii) allocations to the Member of expenditures of
the Company not deductible in computing its taxable income and not
properly chargeable to capital account, and (iv) allocations to the
Member of Company loss and deduction (or item thereof).

002784

Where Section 704(c) of the Code applies to Company properiy or where
Company property is revalued pursuant to paragraph (b)(2)(iv)(t) of Section
1.704-1 of the Income Tax Regulations, each Member's Capital Account

shall be adjusted in accordance with paragraph (b)(2)(iv)(g) of Section
1.704-1 of the Income Tax Regulations as to allocations to the Members of
depreciation, depletion, amortization and gain or loss, as computed for book

purposes with respect to such property.

When Company property is distributed in kind (whether in connection with
liquidation and dissolution or otherwise), the Capital Accounts of the
Members shall first be adjusted to reflect the manner in which the unrealized

income, gain, loss and deduction inherent in such property (that has not been
Page 22 of 28 > $7
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reflected in the Capital Account previously) would be allocated among the
Members if there were a taxable disposition of such property for the fair
market value of such property (taking into account Section 7701 {g) of the
Code) on the date of distribution. .

4.1.4  The Members shall direct the Company's accountants to make all necessary
adjustments in each Member's Capital Account as required by the capital
accounting rules of Section 704(b) of the Code and the regulations there
under.

5
ALLOCATION OF PROFITS AND LOSSES; TAX AND ACCOUNTING MATTERS

5.1 Allocations. Each Member's distributive share of income, gain, loss, deduction or credit (or items
thereof) of the Company as shown on the annual federal income tax return prepared by
the Company's accountants or as finally determined by the United States Internal
Revenue Service or the courts, and as modified by the capital accounting rules of
Section 704(b) of the Code and the Income Tax Regulations there under, as
implemented by Section 8.5 hereof, as applicable, shall be determined as follows;

5.1.1  Allocations. Except as otherwise provided in this Section 1.1:

5.1.1.1 items of income, gain, loss, deduction or credit (or items
thereof) shall be allocated among the members in proportion to their
Percentage Interests as set forth in Exhibit “B”, subject to the
Preferred Allocation schedule contained in Exhibit “B”, except that
items of loss or deduction allocated to any Member pursuant to this
Section 2.1 with respect to any taxable year shall not exceed the
maximum amount of such items that can be so allocated without
causing such Member to have a deficit balance in his or its Capital
Account at the end of such year, computed in accordance with the
rules of paragraph (b)(2)(ii)( d) of Section 1.704-1 of the Income Tax
Regulations. Any such items of loss or deduction in excess of the
limitation set forth in the preceding sentence shall be allocated as
follows and in the following order of priority:

002785

5.1.1.1.1 first, to those Members who would not be subject to
such limitation, in proportion to their Percentage Interests,
subject to the Preferred Allocation schedule contained in

Exhibit “B”; and

5.1.1.1.2 Second, any remaining amount to the Members in the
manner required by the Code and Income Tax
Regulations.

Subject to the provisions of subsections 2.1.2 —2.1.11, inclusive, of this
Agreement, the items specified in this Section 1.1 shall be allocated to the
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5.1.2

5.1.3

5.14

5.15

APPENDIX0441

Members as necessary to eliminate any deficit Capital Account balances and
thereafter to bring the relationship among the Members' positive Capital
Account balances in accord with their pro rata interests.

Allocations With Respect to Property Solely for tax purposes, in determining

each Member's allocable share of the taxable income or loss of the Company,
depreciation, depletion, amortization and gain or loss with respect to any
contributed property, or with respect to revalued property where the
Company's property is revalued pursuant to paragraph (b)(2)(iv)(f) of
Section 1.704-1 of the Income Tax Regulations, shall be allocated to the
Members in the manner (as to revaluations, in the same manner as) provided
in Section 704(c) of the Code. The allocation shall take into account, to the
full extent required or permitted by the Code, the difference between the
adjusted basis of the property to the Member contributing it (or, withrespect
to property which has been revalued, the adjusted basis of the property to the
Company) and the fair market value of the property determined by the
Members at the time of its contribution or revaluation, as the case may be.

Minimum Gain Chargeback Notwithstanding anything to the contrary in this
Section 2.1, if there is a net decrease in Company Minimum Gain or
Company Nonrecourse Debt Minimum Gain (as such terms are defined in
Sections 1.704-2(b) and 1.704-2(i)(2) of the Income Tax Regulations, but
substituting the term "Company" for the term "Partnership” as the context
requires) during a Company taxable year, then each Member shall be
allocated items of Company income and gain for such year (and, if
necessary, for subsequent years) in the manner provided in Section 1.704-2
of the Income Tax Regulations. This provision is intended to be a "minimum
gain chargeback" within the meaning of Sections 1.704-2(f) and 1,704-
2(i)(4) of the Income Tax Regulations and shall be interpreted and
implemented as therein provided.

Qualified Income Offset. Subject to the provisions of subsection 2.1.3, but
otherwise notwithstanding anything to the contrary in this Section 2.1, if any
Member's Capital Account has a deficit balance in excess of such Member's
obligation to restore his or its Capital Account balance, computed in
accordance with the rules of paragraph (b)(2)(ii)(d) of Section 1.704-1 of the
Income Tax Regulations, then sufficient amounts of income and gain
(consisting of a pro rata portion of each item of Company income, including
gross income, and gain for such year) shall be allocated to such Member in
an amount and manner sufficient to eliminate such deficit as quickly as
possible. This provision is intended to be a "qualified income offset" within
the meaning of Section 1.704-1(b)(2)(ii)}(d) of the Income Tax Regulations
and shall be interpreted and implemented as therein provided.

Depreciation Recapture. Subject to the provisions of Section 704(c) of the
Code and subsections 2.1.2 — 2.1.4, inclusive, of this Agreement, gain
recognized (or deemed recognized under the provisions hereof) upon the sale

002786
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5.1.6

5.1.7

5.1.8

5.1.9

5.1.10

APPENDIX0442

or other disposition of Company property, which is subject to depreciation
recapture, shall be allocated to the Member who was entitled to deduct such
depreciation. »

Loans If and to the extent any Member is deemed to recognize income as a
result of any loans pursuant to the rules of Sections 1272, 1273, 1274, 7872
or 482 of the Code, or any similar provision now or hereafter in effect, any
corresponding resulting deduction of the Company shall be allocated to the
Member who is charged with the income. Subject to the provisions of
Section 704(c) of the Code and subsections 2.1.2 — 2.1.4, inclusive, of this
Agreement, if and to the extent the Company is deemed to recognize income
as a result of any loans pursuant to the rules of Sections 1272, 1273, 1274,
7872 or 482 of the Code, or any similar provision now or hereafter in effect,
such income shall be allocated to the Member who is entitled to any

corresponding resulting deduction.

Tax Credits Tax credits shall generally be allocated according to Section
1.704-1(b)(4)(ii) of the Income Tax Regulations or as otherwise provided by
law. Investment tax credits with respect to any property shall be allocated to
the Members pro rata in accordance with the manner in which Company
profits are allocated to the Members under subsection 2.1.1 hereof, as of the
time such property is placed in service. Recapture of any investment tax
credit required by Section 47 of the Code shall be allocated to the Members
in the same proportion in which such investment tax credit was allocated.

Change of Pro Rata Interests. Except as provided in subsections 2.1.6 and
2.1.7 hereof or as otherwise required by law, if the proportionate interests of
the Members of the Company are changed during any taxable year, all items
to be allocated to the Members for such entire taxable year shall be prorated
on the basis of the portion of such taxable year which precedes each such
change and the portion of such taxable year on and after each such change
according to the number of days in each such portion, and the items so
allocated for each such portion shall be allocated to the Members in the
manner in which such items are allocated as provided in section 2.1.1 during
each such portion of the taxable year in question.

Effect of Special Allocations on Subsequent Allocations. Any special

allocation of income or gain pursuant to subsections 2.1.3 or 2.1.4 hereof
shall be taken into account in computing subsequent allocations of income
and gain pursuant to this Section 9.1 so that the net amount of all such
allocations to each Member shall, to the extent possible, be equal to the net
amount that would have been allocated to each such Member pursuant to the
provisions of this Section 2.1 if such special allocations of income or gain
under subsection 2.1.3 or 2.1.4 hereof had not occurred.

Nonrecourse and Recourse Debt. Items of deduction and loss attributable to
Member nonrecourse debt within the meaning of Section 1.7042(b)(4) of the

A /ﬂ
b0,
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5.1.11

Income Tax Regulations shall be allocated to the Members bearing the
economic risk of loss with-respect to such debt in accordance with Section
1704-2(i)(}) of the Income Tax Regulations. Items of deduction and loss
attributable to recourse liabilities of the Company, within the meaning of
Section 1.752-2 of the Income Tax Regulations, shall be allocated among the
Members in accordance with the ratio in which the Members share the
economic risk of loss for such liabilities.

State and Local Items. Items of income, gain, loss, deduction, credif and tax
preference for state and local income tax purposes shall be allocated to and
among the Members in a2 manner consistent with the allocation of such items
for federal income tax purposes in accordance with the foregoing provisions
of this Section 2.1.

5.2 Accounting Matters. The Managers or, if there be no Managers then in office, the Members shall

cause to be maintained complete books and records accurately reflecting the accounts,
business and transactions of the Company on a calendar-year basis and using such cash,
accrual, or hybrid method of accounting as in the judgment of the Manager,
Management Committee or the Members, as the case may be, is most appropriate;
provided, however, that books and records with respect to the Company's Capital
Accounts and allocations of income, gain, loss, deduction or credit (or item thereof)
shall be kept under U.S. federal income tax accounting principles as applied to
partnerships.

5._3 Tax Status and Returns.

53.1

5.3.2

533

APPENDIX0443

Any provision hereof to the contrary notwithstanding, solely for United
States federal income tax purposes, each of the Members hereby recognizes
that the Company may be subject to the provisions of Subchapter K of
Chapter 1 of Subtitle A of the Code; provided, however, the filing of U.S.
Partnership Returns of Income shall not be construed to extend the purposes
of the Company or expand the obligations or liabilities of the Members.

The Manager(s) shall prepare or cause to be prepared all tax returns and
statements, if any, that must be filed on behalf of the Company with any
taxing authority, and shall make timely filing thereof. Within one-hundred
twenty (120) days after the end of each calendar year, the Manager(s) shall
prepare or cause to be prepared and delivered to each Member a report
setting forth in reasonable detail the information with respect to the
Company during such calendar year reasonably required to enable each
Member to prepare his or its federal, state and local income tax retums in
accordance with applicable law then prevailing.

Unless otherwise provided by the Code or the Income Tax Regulations there
under, the current Manager(s), or if no Manager(s) shall have been elected,
the Member holding the largest Percentage Interest, or if the Percentage
Interests be equal, any Member shall be deemed to be the "Tax Matters
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Member." The Tax Matters Member shall be the "Tax Matters Partner" for
U.S. federal income tax purposes.

e,
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EXHIBIT B
Member’s Percentage Interest Member’s Capital Contributions
Shawn Bidsal 50% $ 1,215,000 (30% of capital)
CLA Properties, LLC 50% $ 2,834,250 (70% of capital)

PREFERRED ALLOCATION AND DISTRIBUTION SCHEDULE

Cash Distributions from capital transactions shall be distributed per the following method between
the members of the LLC. Upon any refinancing event, and upon the sale of Company asset, cash is
distributed according to a “Step-down Allocation.” Step-down means that, step-by-step, cash is
allocated and distributed in the following descending order of priority, until no more cash remains
to be allocated. The Step-down Allocation is:

First Step, payment of all current expenses and/or liabilities of the Company;

Second Step, to pay in full any outstanding loans (unless distribution is the result of a
refinance) held with financial institutions or any company loans made from Manager(s) or
Member(s).

Third Step, to pay each Member an amount sufficient to bring their capital accounts to zero,
pro rata based upon capital contributions.

002790

Final Step, After the Third Step above, any remaining net profits or excess cash from sale or
refinance shall be distributed to the Members fifty percent (50%) to Shawn Bidsal and fifty

percent (50%) to CLA Properties, LLC.
Losses shall be allocated according to Capital Accounts.

Cash Distributions of Profits from operations shall be allocated and distributed fifty percent (50%)
to Shawn Bidsal and fifty percent (50%) to CLA Properties, LLC

It is the express intent of the parties that “Cash Distributions of Profits” refers to
distributions generated from operations resulting in ordinary income in contrast to Cash
Distributions arising from capital transactions or non-recurring events such as a sale of all
or a substantial portion of the Company’s assets or cash out financing.

»C&
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EXHIBIT B

EXHIBIT B
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Louis E. Garfinkel, Esq.
Nevada Bar No, 3416

Levine, Garfinkel & Eckersley
8880 W. Sunset Road, Suite 390
Las Vegas, NV 89148

Tel: (702) 673-1612

Fax: (702) 735-2198

SHAWN BIDSAL, an individual,
Plaintiff,

V.

BENJAMIN GOLSHAN]I, an individual;
DOES 1-10, and ROE ENTITIES 1-10,

Defendants,

BENJAMIN GOLSHANI AND CLA
PROPERTIES, LLC,

Counterclaimants,

V.

SHAWN BIDSAL, an individual, and
DOES 10-20, AND DOE ENTITIES 11-
20,

Counter- Defendants.

Electronically Filed
9/18/2017 2:43 PM

Steven D. Grierson
CLER

K OF THE COU
Js |

Attomneys for Defendant and Counterclaimant
Benjamin Golshani and Counterclaimant, CLA Properties, LLC

DISTRICT COURT

CLARK COUNTY, NEVADA

Case No. A-17-759982-C
Dept. No. 14

ANSWER AND COUNTERCLAIMS dF
BENJAMIN GOLSHANI AND CLA
PROPERTIES. LLC

BUSINESS COURT REQUESTED
(Claims Arising From the Sale of a Business)

ARBITRATION EXEMPTION REQUESTED:
DECLARATORY RELIEF

1

Maeca Numha

re A 4A7.7R0000 ™
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COMES NOW Defendant BENJAMIN GOLSHANI, an individual (“Golshzini”), by and
through his attorneys of record, Louis E. Garfinkel, Esq. of Levine, Garfinkel & Eckersley, and

hereby files his Answer to the Complaint as follows:

ANSWER OF GOLSHANI TO COMPLAINT

1. Golshani admits the allegations in paragraphs 1, 2, 4, 7, 8, 9, 13, 16, 17, 18, 19, 20, 21,
22, and 23 of the Complaint.

2. Golshani denies the allegations in paragraphs 3, 11, 14, 24 and 25 of the Complaint.

3. Answering paragraph 5 of the Complaint, Golshani admits that Plaintiff and Golshani
executed the Operating Agreement of Mission Square, LLC (“ Mission Square”) with an effective
date of May 26, 2013 (“Operating Agreement™), and that although the Operating Agreement
identifies Golshani as a manager and the 50% owner of Mission Square, it was ackn(;wledged and
agreed that (i) CLA Properties, LLC (“CLAP”) was the actual owner of the membership interest,
(ii) that the identification of Golshani as the member/manager was a mistake, and that (iii)
Golshani would be the agent and placeholder for CLAP until the Operating Agfeement was
amended. Golshani further alleges that in conjunction with said agreement and understanding, all
government tax returns prepared by and/or approved by Plaintiff reflected CLAP as the 50%
member and owner of Mission Square.

4, Answering paragraph 6 of the Complaint, Golshani admits that Bidsal owns a 50%
membership interest in Mission Square, but alleges that Golshani is an agent and placeholder for
CLAP, which is the true and actual owner of the other 50% membership interest.

5. Answering paragraph 10 of the Complaint, Golshani admits that on August 3, 2017,

Golshani responded to Bidsal’s Offer to Purchase by providing notice of CLAP’s election to

purchase Bidsal’s membership interest.
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6. Answering paragraph 12 of the Complaint, Golshani admits that Bidsal responded to
CLAP’s August 3, 2017 response, but denies Bidsal had the right to establish a different fair market
value by appraisal.

7. Answering paragraph 15, Golshani repeats and realleges each of his answers contained in

or relating to paragraphs 1 through 14, inclusive, and incorporates the same by reference as though

fully set forth herein.

8. As to any remaining allegations not specifically responded to, Golshani denies the same.

AFFIRMATIVE DEFENSES

1. Plaintiff is estopped to deny that CLAP is the owner of a 50% membership interest in
Mission Square and entitled to exercise all rights as the owner of said membership interest under
the Operating Agreement.

2. Plaintiff’s claims are barred by the doctrine of waiver.

3. Plaintiff’s claims are barred by the doctrine of laches.

4, Plaintiff’s claims that CLAP does not own a 50% interest in Mission Squarfa LLC and is
not entitled to exercise rights under the Operating Agreement, are barred by the doctrine of unclean
hands due to Plaintiff’s failure to deal with Golshani and CLAP fairly and in good faith.

6. There is a superseding agreement between Plaintiff, Golshani and CLAP whereby it was
agreed that Golshani would act as the agent/placeholder for CLAP, and that CLAP \a}as the actual
owner of the 50% membership interest in Mission Square entitled to exercise the rights as an owner
under the Operating Agreement, which agreement has been relied upon by the parties, including in
connection with the tax and other governmental filings submitted by Plaintiff and Mission Square.

7. Golshani has employed counsel to defend this action, and is entitled to an award of

reasonable attorneys’ fees and costs.
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8. All possible_afﬁimative defenses may not have been alleged herein, insofar as sufficient
facts were not available to Golshani upon reasonable inquiry upon the filing of this-Answer, and
therefore Golshani reserves the right to amend this Answer to allege additional affirmative defenses

if subsequent investigation so warrants.

COUNTERCLAIMS OF GOLSHANI AND CLAP

Counterclaimants Golshani and CLA Properties, LLC (“CLAP”) hereby submit their
Counterclaim against Counterdefendant Shawn Bidsal as follows:
PARTIES
1. Counterclaimant Golshani is a resident of Los Angeles, California, doing business in
Clark County, Nevada,
2. Counterclaimant CLAP is a Nevada limited liability company conducting business in
Clark County, Nevada. Golshani is the sole member and manager of CLAP,

3. Counterdefendant Shawn Bidsal (“Bidsal”) is a resident of Los Angeles, California, and
is conducting business in Clark County, Nevada.

4, On information and belief, the true names and capacities, whether individual, corporate,
associate, or otherwise of DOES 11-20, and DOE Entities 11-20, who are members of Mission
Square, are unknown to Counterclaimants who therefore sue said Counterdefendants by such
fictitious names. Counterclaimants will seek leave to amend this Counterclaim to show their true

names and capacities when the same have been ascertained.

STATEMENT OF FACTS

1. Golshani, through CLAP, and Bidsal own several limited liability companies together
which own and operate commercial properties in the States of Nevada, California and Arizona.

2. In or about April 26, 2013, Mission Square’s Articles of Organizations were filed with

the Nevada Secretary of State.
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3. Mission Square was initially formed to acquire and manage real property known as 1933
E. University Drive, Mesa, Arizona, which CLAP had obtained the rights to through an auction.
Subsequently, a neighboring Lot, 1961 E. University Drive, Mesa, Arizona, was‘acquired by
another LLC owned by Bidsal and CLAP (Gilbert and University, LLC) which property was later
transferred to Mission Square.

4. The Operating Agreement for Mission Square mistakenly listed Golshani as the 50%
owner and a manager of Mission Square. When the mistake was noticed, Bidsal and
Counterclaimants agreed that the parties would execute an Amendment showing CLAP as the
member and manager, and that until that occurred, Golshani would be the placeholder-and agent on
behalf of CLAP, with CLAP having full rights and authority to act as the 50% owner of Mission

Square under the Operating Agreement.

5. The agreement of the parties regarding CLAP being the true member and owner was
memorialized in numerous documents prepared by and/or approved by Bidsal, and relied upon by
Counterclaimants. Such documents include, without limitation, K-1 tax documents submitted to the
United States Government and the Arizona tax authorities, all of which identified CLAP as being
the 50% owner and member of Mission Square, as well as distribution payments paid t(.) CLAP.

6. Article V, Section 4 of the Operating Agreement sets forth the procedure to be followed
in the event that either of the members of Mission Square makes an offer to purchase the
membership of the other member. |

7. On or about July 7, 2017, in accordance with Article V, Section 4.2 of the Operating

Agreement, Bidsal gave notice of Bidsal’s offer to purchase the Golshani/CLAP’s membership

interest in Mission Square for the amount as set forth in the notice.
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8. Onor about August 3, 2017, Golshani on behalf of CLAP responded to Bidsal’s offer,
giving notice that CLAP elected to purchase Bidsal’s membership interest in Mission Square at the
price offered by Bidsal. |

9. On or about August 5, 2017, contrary to the procedure in the Operating Agreement
Bidsal responded to CLAP’s notice, claiming that he did not have to sell for the price as stated in
his offer, but instead claimed that he had the right to establish the price by appraisal.

10. CLAP/Golshani responded that Bidsal had no right to utilize the appraisal process once
they agreed to pay Bidsal the price that he had set. Counterdefendant’s response was fo file the

above-captioned lawsuit.

11. As a direct and proximate result of Counterdefendant’s actions, Counterclaimants have

retained legal counsel to enforce the terms of the Operating Agreement and are entitled to recover
attorneys’ fees and costs. |
FIRST CAUSE OF ACTION
(For Declaratory Relief)

12. Counterclaimants repeat and reallege the allegations contained in paragraphs 1-11,
inclusive, of this Counterclaim and incorporate the same by this reference as though fully set forth
herein.

13. Under and pursuant to NRS Sections 30.040, there is a jﬁsticiable controversy between
Counterclaimants on the one hand and Counterdefendants on the other hand. Counterclaimants
claim that (i) CLAP is the actual and true owner of a 50% membership interest in Mission Square,
with all of the rights and obligation sunder the Operating Agreement, (ii) that the parties have
always treated CLAP as the actual owner of a 50% membership interest in Mission Square and that
Counterdefendants are estopped from denying that CLAP is the owﬂer, and cannot exercise rights

under the Operating Agreement, including the exercise of the option to buy the Bidsal membership
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interest, (iii) that the exercise of the option to purchase Mr. Bidsal’s interest by CLAP is effective
and binding and gives CLAP the right to buy Bidsal’s membership interest in Mission Square as set
forth in the Operating Agreement and that Counterdefeﬁdants have no right to the appraisal process
in connection with such purchase, and (iv) that the Operating Agreement should be amended or
reformed to reflect CLAP as the member-manager instead of Golshani.

14. Counterdefendants deny the foregoing and claim that Golshani is the owner of the
membership interest and CLAP has no right to purchase the membership interest and that he is
entitled to establish the fair market value of Mission Square by appraisal.

15. Counterclaimants have retained legal counsel to prosecute this matter and should be

reimbursed for their attorneys® fees and costs incurred therein.

SECOND CAUSE OF ACTION

(For Reformation)
16. Counterclaimants repeat and reallege the allegations contained in paragraphs 1-15,
inclusive, of this Counterclaim and incorporate the same by this reference as though fully set forth

herein.

17. The Operating Agreement should be reformed to reflect CLAP as the owner of the

50% membership interest, now nominally shown as being owned by Golshani.

THIRD CAUSE OF ACTION

(For Injunction)
18. Counterclaimants repeat and reallege the allegations contained in paragraphs 1-17,
inclusive, of this Counterclaim and incorporate the same by this reference as though fully set forth

herein.

19. Once the option to purchase Bidsal’s membership interest was exercised, the status quo
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as to Mission Square had to be maintained since the purchase price represented the value of all of
the assets of Mission Square as of the date of the exercise. Accordingly, no distributions or any
other contracts should have been entered into without the consent of CLAP. |

20. Upon information and belief, Bidsal has threatened to improperly attempt to continue to
make distributions and ent.er into contracts, despite CLAP’S demand that the status quo will be
maintained. In addition, Bidsal has threatened to unilaterally file amended tax returns and other
governmental filings for Mission Square to reflect Golshani as the member, instead the prior tax
returns and filings which had been approved and agreed to by Bidsal and which report CLAP as the
member, over the objections of CLAP and Golshani, which filings would possible subject CLAP
and Golshani to penalties, interest and possible audit. The purpose of such amended filings by

Bidsal would be to attempt to gain an improper litigation advantage in this lawsuit.

21. Absent an injunction preventing Bidsal from making distributions, entering into
contracts or amending any tax filing or other governmental filings without Counter- Claimants
written consent, both Mission Square and Counterclaimants shall suffer irreparable harm.

22. Counterclaimants lack an adequate remedy at law.

23. Based upon the foregoing, Counterclaimants are entitled to injunctive relief preventing
Bidsal from improperly making distributions, entering into contracts or amending any tax filing or
other governmental filings without Counter- Claimants written consent.

24. Counterclaimants are entitled to a preliminary injunction preventing Bidsal from
altering the status quo, making distributions, entering into new contracts or amending any tax filing
or other governmenfal filings without Counterclaimants written consent.

WHEREFORE, Counterclaimants pray for relief as follows:

1. For a judicial declaration that (i) CLAP is the actual and true owner of a 50%

membership interest in Mission Square, with all of the rights and obligations under the Operating
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Agreement, (ii) that the parties have always treated CLAP as the actual owner of a 50%
membership interest in Mission Square and that Counterdefendants are estopped from denying that
CLAP is the owner, and cannot exercise rights under the Operating Agreement, including the
exercise of the option to buy the Bidsal membership interest, (iii) thatthe exercise of the option to
purchase Mr. Bidsal’s interest by CLAP is effective and binding and gives CLAP the right to buy
Bidsal’s membership interest in Mission Square as set forth in the Operating Agreement and that
Counterdefendants have no right to the appraisal process in connection with such purchase, and (iv)
that the Operating Agreement should be amended or reformed to reflect CLAP as the member-

manager instead of Golshani.

2. For a decree reforming Mission Square’s Operating Agreement to reflect bLAP as the
owner of the 50% interest therein;

3. Fora temporary restraining order and preliminary injunction enjoining Counterdefendant
from making distributions, entering into contracts or amending any tax filing or other governmental
filings without Counter- Claimants written consent.

4. For a dismissal of the Complaint;

5. For costs of suit incurred herein;

6. For reasonable attorneys’ fees according to proof; and

7. For such other and further relief as the Court deems just or proper.

. ' (3
DATED: September 0, 2017 LEVINE, GARFINKEL & AE?ERSLEY

i

LOUISE. GARFINKEL ESQ.

Nevada Bar No. 3416

Las Vegas, Nevada 89148

Attorneys for Defendant and Counterclaimant

Benjamin Golshani and Counterclaimant CLA
~ Properties, LLC
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CERTIFICATE OF SERVICE

Pursuant to Nevada Rules of Civil Procedure 5(b), I hergby certify that I am an employee of
LEVINE GARFINKEL & ECKERSLEY, and that on the lgfday of September, 2017, I caused the

foregoing ANSWER AND COUNTERCLAIMS OF BENJAMIN GOLSHANI AND CLA
PROPERTIES, LLC to be served as follows:

[ 1 by placing a true and correct copy of the same to be deposited for mailing in the US Mail at
Las Vegas, Nevada, enclosed in a sealed envelope upon which first class postage was fully prepaid;
and/or

[ 1] by hand delivery to the parties listed below; and/or

[x] pursuant to N.EF.CR. Rule 9 and Administrative Order 14-2, by sending it via electronic

service to:

James E. Shapiro, Esq.

Andrew S. Blaylock, Esq.

Smith & Shapiro, PLLC

2520 St. Rose Parkway, Suite #220
Henderson, NV 89074

Attorneys for Plaintiff / Counterdefendant
Shawn Bidwell.

Cory Hershman, an Employee of
LEVINE GARFINKEL & ECKERSLEY
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Steven D. Grierson

CLERK OF THE COU
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Louis E. Garfinkel, Esq.

Nevada Bar No. 3416

LEVINE & GARFINKEL

1671 W. Horizon Ridge Pkwy, Suite 230
Hendorsor, 0 8001 5° - Suite 23 CASE NO: A-19-795188
Tel: (702) 673-1612/Fax: (702) 735-2198 Department
Email: ]lparfinkel@lgealaw.com

Attorneys for Petitioner CLA Properties, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA
CLA PROPERTIES LLC, a limited Case No.:
liability company,
Dept. No.:
Petitioner,
vs. PETITION FOR CONFIRMATION OF
ARBITRATION AWARD AND ENTRY OF
SHAWN BIDSAL, an individual, JUDGMENT .
Respondent. HEARING REQUESTED

Petitioner, CLA Properties LLC (“CLA™), hereby petitions this Court for an order
confirming the Arbitration award entered on April 5, 2019 (the “Award”), in JAMS Arbitration
Number 1260004569, in favor of CLA and against Respondent, Shawn Bidsal (“Bidsal”). A copy

of the Award is attached herfm as Exhibit “17.
DATED this 2! day of May, 2015.

LEVINE & GARFIN?%/\
s,
By: Lj g l/) ‘

Louis E. Garfinkel, Esq.

Nevada Bar No. 3416

1671 W. Horizon Ridge Pkwy, Suite 230
Henderson, NV 89012

Tel: (702) 673-1612 / Fax: (702) 735-2198
Email: ]garfinkel@igealaw.com

Attorneys for Petitioner CLA Properties, LLC

Case Nurnber: A-13-795188-P
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MEMORANDUM OF POINTS AND AUTHORITIEIS IN SUPPORT OF PETITION FOR
CONFIRMATION OF ARBITRATION AWARD AND ENTRY OF JUDGMENT

L PARTIES AND JURISDICTION

1. Petitioner CLA is a California limited liability company. The Managing Member

of CLA is Benjamin Golshani who is a resident of the State of California.

2. Respondent Bidsal is an individual who is a resident of the State of Califonia.
3. Petitioner CLA and Respondent Bidsal are members of the Green Valley

Commerce, LLC (“Green Valley”), a Nevada limited liability company.

4, Petitioner CLA and Respondent Bidsal are parties to a certain Operating
Agreement of Green Valley which has an effective date of June 15, 2011 (the “Operating
Agreement”). A true and correct copy of the Operating Agreement is attached as Exhibit “2”.

6. A dispute regarding which member is entitled to buy out the other’s interest in

Green Valley arose and was not resolved by the members. The dispute was then made the subject

of arbitration held in Las Vegas, Nevada.
Article III, Section 14.1 of the Operating Agreement of Green Valley is entitled “Dispute

Resolution” and contains an arbitration provision whereby the parties agreed the dispute would be

resolved exclusively by arbitration. Section 14.1 states in pertinent part:

The representative shall promptly meet in good faith effort to resolve the dispute.
If the representatives do not agree upon a decision within thirty (30) calendar days
after reference of the matter to them, any controversy, dispute or claim arising out
of or relating in any way to this Agreement or the transaction arising hereunder
shall be settled exclusively by arbitration in the City of Las Vegas, Nevada: Such
arbitration shall be administered by JAMS in accordance with its then prevailing
expedited mles, by one independent and impartial arbitrator selected in
accordance with such rules. The arbitration shall be governed by the United
States Arbitration Act, 9 U.S.C. § 1, ef seq. . . . The award rendered by the
arbitrator shall be final and not subject to judicial review and judgment thereon
may be entered in any court of competent jurisdiction. The decision of the
arbitrator shall be in writing and shall set forth findings of fact and conclusions of

law to the extent applicable.

See, Exhibit “2”, pp. 7-8.
7. This Court has jurisdiction pursuant to NRS 38.244(2) which states “An
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agreement to arbitrate providing for arbitration in this state confers exclusive jurisdiction on the
court to enter judgment on an award . . . .” Pursuant to the Operating Agreement, the parties
agreed to arbitrate any dispute in Las Vegas, Nevada.

8. Venue is proper pursuant to NRS 38.246 because the parties agreed to arbitrate
their dispute in Las Vegas, Nevada and the arbitration occurred in Las Vegas, Nevada.

9. Stephen E. Haberfeld was appointed Arbitrator in JAMS Arbitration Number
1260004569. .

10.  On April 5, 2019, Arbitrator Stephen Haberfeld entered the Award, a copy of

which is attached as Exhibit “1”. Respondent Bidsal has refused and failed to comply with the

Arbitrator’s Award.
11.  Pursuant to the Operating Agreement and the Federal Arbitration Act which

governs the Arbitration, Respondent CLA is entitled to obtain immediate and summary

confirmation of the Award.
1L LEGAL ANALYSIS

12.  Petitioner CLA is entitled to obtain an immediate and summary confirmation of
the Award. Section 14.1 of the Operating Agreement of Green Valley states as follows: “The
award rendered by the arbitrator shall be final and not subject to judicial review and judgment

thereon may be entered in any court of competent jurisdiction.”

13.  Pursuant to Section 14.1 of the Operating Agreement of Green Valley, the

Arbitration is to be governed by the Federal Arbitration Act, 9 U.S.C.§ 1, ef seq.
14.  The Federal Arbitration Act provides that the court shall confirm the award unless

the award is vacated, modified, or corrected as provided under the Federal Arbitration Act. 9

U.S.C.§9.

15.  None of the grounds available for vacating, modifying or correcting the Award are

applicable.
16.  Therefore, pursuant to 9 U.S.C.§ 9, Petitioner CLA requests that this Court

confirm and recognize the Award and enter Judgment in favor of Petitioner CLA and against
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Respondent Bidsal consistent with the Award.

17.  Under the terms of the Award, Petitioner CLA is entitled to the following relief:

a. Within ten (10) days of the issuance of the Award, Bidsal shall (A) transfer
his fifty percent (50%) Membership Interest in Green Valley Commerce, LLC (“éreen Valley™),
free and clear of all liens and encumbrances, to CLA Properties, LLC, at a price computed in
accordance with the contractual formula set forth in Section 4.2 of the Green Valley Operating
Agreement, with the “FMV™ portion of the formula fixed as Five Million Dollars and No Cents

($5,000,000.00) and, further, (B) execute any and all documents necessary or appropriate to

effectuate such sale and transfer.

b. As the prevailing party on the merits, CLA shall recover from Bidsal the
sum and amount of $298,256.00, as and for contractual attorneys’ fees and costs reasonably
incurred in connection with the arbitration.

c. Bidsal shall take nothing by his Counterclaim.

17. By reason of the foregoing, the Court should issue a judgment confirming the
Award and direct that Judgment be entered thereon. '

18.  Following the Award, Bidsal not only refused to comply with it, but he insisted
upon CLA’s obtaining a court order affirming the award, and more than that, improperly filed a
federal court proceeding seeking to vacate the Award. As a result, CLA has incurred additional
attorneys’ fees and costs.

WHEREFORE, Petitioner, CLA Properties LLC, respectfully requests that this Court:

I. Issue an Order pursuant to the Operating Agreement and 9 U.S.C. § 9 confirming
the Award and enter a Judgment in favor of Petitioner CLA Properties LLC and against
Respondent Shawn Bidsal in accordance with the Award, confirming that Bidsal shall take
nothing by his Counterclaim and ordering Bidsal to:

a. Within ten (10) days of the Judgment, (A) transfer his fifty-percent (50%)
Membership Interest in Green Valley Commerce, LLC (“Green Valley”), free and clear of all

liens and encumbrances, to CLA Properties, LLC, at a price computed in accordance with the

002805

002805

002805



908200

W ®© N & s oW

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

28

002806

contractual formula set forth in Section 4.2 of the Green Valley Operating Agreément, with the
“FMV?™ portion of the formula fixed as Five Million Dollars and No Cents ($5,000,000.00) and,
further, (B) execute any and all documents necessary to effectuate such sale and transfer.

b.  Pay CLA as the prevailing party on the merits, CLA shall recover from
Bidsal the sum and amount of $298,256.00 plus interest from April 5, 2019 at the legal rate, and

as and for contractual attorneys’ fees and costs reasonably incurred in connection with this

Arbitration.
3. Award Petitioner CLA Properties LLC its attorneys’ fees and costs incurred of

this action and to oppose motion to vacate in federal court.

4. Grant Petitioner CLA Properties LLC such other and further relief as the Court

deems just and proper.

&

DATED this ) day of May, 2019,

LEVINE & GARFINKEL

v 3=t

Louis E. Garfinkel, Esq.’

Nevada Bar No. 3416

1671 W. Horizon Ridge Pkwy, Suite 230
Henderson, NV 89012 '

Tel: (702) 673-1612 / Fax: (702) 735-2198
Email: lgarfinkel@]gealaw.com

Attorneys for Petitioner CLA Properties, LLC
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JAMS ARBITRATION NO. 1260004569

CLA PROPERTIES, LLC,
Claimant and Counter-Respondent,

VS.

SHAWN BIDSAL,
Respondent and Counterclaimant.

FINAL AWARD

THE UNDERSIGNED ARBITRATOR, having been duly designated
to be the Arbitrator in accordance with the arbitration provision of Article I,
Section 14.1 of the Operating Agreement, dated June 15, 2011, of Green Valley
Commerce, LLC, a Nevada LLC ("Green Valley"), based on careful consideration
of the evidence adduced during and following the May 8-9, 2018 evidentiary
sessions of the Merits Hearing of the Arbitration Hearing of this arbitration,
applicable law, the written submissions of the parties, and good cause appearing,
makes the following findings of .fact, conclusions of law and determinations
("determinations") and this Final Award ("Award"), as follows.

DETERMINATIONS

1. The determinations in this Award are the determinations by
the Arbitrator, which the Arbitrator has determined to be true, correct,
necessary and/or appropriate for purposes of this Award. To the extent that
the Arbitrator’s determinations differ from any party’s positions, that is
the result of determinations as to relevance, burden of proof considerations,

the weighing of the evidence, etc.

To the extent, if any, that any determinations set forth in
this Award are inconsistent or otherwise at variance with any prior
determination in the Interim Award, Merits Order No. 1 or any prior order or
ruling of the Arbitrator, the determination(s) in this Award shall govern and

prevail in each and every such instance.
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1
JURISDICTION, PARTIES, AND MERITS ORDER NO. 1

2. Pursuant to Rule 11(b) of the JAMS Comprehensive Arbitration
Rules and Procedures - which govern this arbitration and which Rules the
Arbitrator has the authority and discretion to exercise, as here! --- the Arbitrator
has the jurisdiction and has exercised his jurisdiction to determine his arbitral
jurisdiction, which has been determined to be as follows:

The Arbitrator has and has had continuing jurisdiction over
the subject matter and over the parties to the arbitration, who/which are
Claimant and Counter- Respondent CLA Properties, LLC, a California limited
liability company (*CLA") and Respondent and Counterclaimant Sharam Bidsal,
also known as Shawn Bidsal, an individual. ("Mx. Bidsal').

CLA has been represented by the Law Offices of Rodney T. Lewin
and Rodney T. Lewin, Esq. and Richard D. Agay, Esq. of that firm, whose
address is 8665 Wilshire Blvd., Ste. 210, Beverly Hills, CA 90211-2931, and
Levine, Garfinkel & Eckersely and Louis E. Garfinkel, Esq. of that firm, whose
address is 1671 W. Horizon Ridge Pkwy, Ste. 220, Henderson, NV 89012.

002809

Mr. Bidsal has been represented by Smith & Shapiro, PLLC and
James E. Shapiro, -Esq. of that firm, whose address is 2222 E. Seren Ave., Ste. 130,
Henderson, NV 89074, and Goodkin & Lynch, LLP and Daniel L. Goodkin, Esq.
of that firm, whose address is 1800 Century Park East, 10th Fl., Los Angeles, CA

90067.

On October 10, 2018, the Arbitrator rendered and JAMS issued
Merits Order No. 1, and on February 22, 2019, the Arbitrator rendered and JAMS
issued the Interim Award in this arbitration. The Interim Award and Merits
Order No. 1 contained the Arbitrator's determinations and written decision as to
relief to be granted and denied, based on the evidence adduced evidentiary
sessions of the Merits Hearing of the Arbitration Hearing held on May 8-9, 20182

1 JAMS Comprehensive Arbitration Rule 11(b) provides as follows:

"Jurisdictional and arbitrability disputes, including disputes over the formation,
existence, validity, interpretation or scope of the agreement under which Arbitration is
sought, and who are proper Parties to the Arbitration, shall be submitted fo and ruled
on by the Arbitrator. Unless the relevant law requires otherwise, the Arbitrator has the
authority to determine jurisdiction and arbitrability issues as a preliminary matter."

2 The evidentiary sessions of the Merits Hearing were held in Las Vegas, Nevada, at
the insistence of Mr. Bidsal, notwithstanding that the individual principals (including
Mr. Bidsal), CLA's lead counsel and the Arbitrator are residents of Southern California.
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applicable law, and extensive post-evidentiary submissions of the parties. One
of the determinations was and remains that CLA is the prevailing party in this

arbitration.

March 7, 2019 is hereby declared to be the date for last briefs in
this arbitration and the date as of which the Arbitrator hereby declares the
Arbitration Hearing (including the Merits Hearing thereof) closed. See JAMS
Comprehensive Arbitration Rule 24(h).

The Arbitrator shall continue to maintain jurisdiction over the
parties concerning the subject matter of this arbitration until the last day
permitted by law and JAMS Comprehensive Arbitration Rules & Procedures.

I
FACTUAL CONTEXT

3. CLA and Mr. Bidsal are the sole members of Green Valley, LLC,
a Nevada limited liability company ("Green Valley"), which owns and manages
real property in Las Vegas, Nevada. At all relevant times, CLA and Mr. Bidsal
have each owned a 50% Membership interest in Green Valley. CLA is wholly
and solely owned by its principal, Benjamin Golshani ("Mr. Golshani").

4. Mr. Golshani on behalf of CLA and Mr. Bidsal executed an
Operating Agreement for Green Valley, dated June 15, 2011. Exhibit 29.
Section 4 of Article V of that Operating Agreement, captioned "Purchase or Sell
Rights among Members" ("Section 4"), contains provisions permitting one
member of Green Valley to initiate the purchase or sale of one member's interest
by the other. Those Section 4 provisions were referred to by the parties and their
joint attorney, David LeGrand, as "forced buy/sell" and "Dutch auction,"
whereby one of the members (designated as the “Offering Member”) can offer
to buy out the interest of the other based upon a valuation of the fair market
value of the LLC set by the Offering Member in the offer. The other member
(designated as the “Remaining Member”) is then given the option to either buy
or sell using the Offering Member's valuation, or the Remaining Member can

demand an appraisal.

On July 7, 2017, Mr. Bidsal sent CLA a Section 4 written offer
to buy CLA’s 50% Green Valley membership interest, based on a "best estimate”
valuation of $5 million. On August 3, 2017 -— via timely Section 4 notice, in
response to Mr. Bidsal's July 7 offer -—— CLA elected to buy rather than sell a 50%
Green Valley membership interest -— i.e., Mr. Bidsal's --- based upon Mr. Bidsal's
$5 million valuation, and thus without a requested appraisal. On August 7, 2017
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-— response to CLA's election --- Mr. Bidsal refused to sell his Green Valley
membership interest to CLA based on his $5 million valuation, and "invoke[d]
his right to establish the FMV by appraisal,” "in accordance with Article V,
Section 4 of the Company's Operating Agreement."

i1
"CORE" ARBITRATION ISSUE

5. While this arbitration -— as briefed, tried, argued and resolved as
a business/legal dispute thusly involving "pure" issues of contractual
interpretation -- is also, significantly, a contentious, intra-familial dispute.
Messrs. Bidsal and Golshani are first cousins, as well as each effectively owning
50% Membership Interests in Green Valley.

6. Mr. Bidsal contended that if CLA elected to buy his 50%
Membership Interest rather than sell, Mr. Bidsal had the right to demand that
the "FMV" portion of the Section 4 formula for determining price must be
determined by an appraisal. CLA contended upon its election to purchase rather
than sell, it has the right to purchase Mr. Bidsal's fifty percent (50%) Membership
based upon the valuation made by Mr. Bidsal, as the Offering Member, and that
the FMV portion of the Section 4 formula to determine price must be the same
amount as set forth in Mr. Bidsal's offer, i.e. $5 million, and that Mr. Bidsal
should be ordered to transfer his Membership Interest based thereupon.

6. Thus, the "core" of the parties' dispute is whether or not Mr. Bidsal
contractually agreed to sell, and can be legally compelled to sell, his 50%
Membership Interest in Green Valley to CLA at a price computed via
a contractual formula not in dispute, based on Mr. Bidsal's undisputed $5 million
"best estimate" of Green Valley's fair market valuation, as stated in Mr. Bidsal's
July 7, 2017 written offer to purchase CLA's 50% Membership Interest in Green
Valley --- without regard to a formal appraisal of Green Valley, which Mr. Bidsal
has contended that the parties agreed that he had a contractual right to demand
as a "counteroffered seller" under Section 4.2 of the Green Valley Operating

Agreement.

-

3 The formula in Section 4 for determining price is stated twice, once if sale is by
Remaining Member and once if sale is by Offering member. But whether the
membership interest is sold by the Remaining Member or by the Offering Member, the
formula for determining the price is the same, except that the identity of the selling
Member, Remaining Member or Offering Member, is included: "(FMV - COP) x 0.5 plus
capital contribution of the [selling] Member at the time of purchasing the property

minus prorated liabilities."
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7. Despite conflicting testimony and impeachment on cross-
examination on both sides,? the evidence presented during the evidentiary
sessions materially assisted the Arbitrator in reaching the interpretative
determinations set forth in this Award concerning the pivotal "buy-sell"
provisions set forth in Section 4.2 of the Green Valley Operating Agreement ~-
which, as a result of collective drafting over a six-month period, was not a model
of clarity, which precluded the granting of both sides' Rule 18 cross-motions,

based on Section 4.2.

8. The “forced buy-sell" agreement, or so-called "Dutch auction,”
is common among partners in business entities like partnerships, joint ventures,
LLC's, close corporations —-- a primary purpose of which is to impose fairness
and discipline among partners considering maneuvering, via pre-agreed
procedures and consequences. If not careful and fair, the Dutch auction imposes
a risk of one "overplaying one's hand" - such that an intended buyer might
end up becoming an unintended seller, at a price below, possibly well below,
the price at which the partner was motivated to buy the same Membership
Interest, under the "buy-sell" procedures which he/she/it initiated. If the
provisions work, as intended, the result might not be expertly authoritative or
precise, but nevertheless a form of cost-effective "rough justice," when one
partner "pulls the trigger" on separation, by initiating Section 4.2 procedures.

9. As amplified below, the parties' dispute and this arbitration have
been a result and expression of "seller's remorse” by Mr. Bidsal -- after having
initiated Section 4.2 procedures, of which he was the principal draftsman,’ in the
belief that, after the completion of those procedures, he would be the buyer of the
other 50% Membership Interest in Green Valley, based on his “best estimate of
the [then] current fair market value of the Company," for calculation of the buy-
out price, using the formula set out in Section 4.2.

4 Neither of the parties' Rule 18 positions that Section 4.2 of the Green Valley Operating
Agreement unambiguously supported the asserting side's position on contractual
interpretation was sustained after briefing and argument during an in-person hearing on
the parties' cross-motions. The Rule 18 denials and the inability of the parties to reach
requisite stipulations, following the Rule 18 hearing, required the in-person evidentiary
sessions of the Merits Hearing — which sessions were held on May 8-9, 2018 in

Las Vegas, Nevada. The evidence adduced during those evidentiary sessions
corroborated the Arbitrator's experience that trial of issues raised earlier in Rule 18
motions — including via cross-examination of witnesses, which the Arbitrator regards
as an engine of truth — often results in the emergence of new and/or changed facts and
circumstances which bear on resolution of what were Rule 18 issues.

5 While not dispositive, per se, the Arbitrator has materially determined that Mr. Bidsal
controlled the final drafting of the Green Valley Commerce, LLC Operating Agreement,
and thus should be deemed the principal drafter of Section 4.2 of that agreement.
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10.  Asalso amplified below, CLA Properties is the prevailing party
on the merits of the parties' contentions in this Merits Hearing, based on the
Arbitrator's principal contractual interpretation determinations that:

A.  The clear, specific and express "specific intent" language of
the last paragraph of Section 4.2 prevails over any earlier ambiguities about the
contracting parties' Section 4.2 rights and obligations.

B. Mpr. Bidsal's testimony, arguments and position in support of
his having contractual appraisal rights appear to be "outcome determinative" in
his favor. That is, they do not, as they apparently cannot, be logically applied in
all instances contemplated by the Section 4.2 "buy-sell" provision, beyond the
situation in which he was placed by Mr. Golshani's August 3, 2017 Section 4.2
response --- specifically, for example, in instances in which CLA either would
have (1) timely accepted Mr. Bidsal's July 7, 2017 Section 4.2 offer to buy CLA's
50% Membership Interest in Green Valley or (2) deliberately, inadvertently or
otherwise failed to timely or otherwise properly respond to that offer within the
30-day time limit set under Section 4.2, CLA's testimony, arguments and
position in support of its contractual interpretation of the operative provisions of
Section 4.2 not only are based on and consistent with the Section 4.2's "specific
intent" language, they can be logically applied in all instances contemplated by
the Section 4.2 "buy-sell" provision --- including beyond the situation created by
the July 7/ August 3 Section 4.2 written offer/response of the parties, which gave
rise to the parties' dispute and this arbitration.

C. M. Bidsal contractually agreed to sell and can be legally compelled
to sell and transfer his fifty percent (50%) Membership Interest in Green Valley to
CLA at a price computed via the contractual formula set forth in Section 4.2 of
the Green Valley Operating Agreement, based on Mr. Bidsal's undisputed
$5 million "best estimate" of Green Valley's fair market valuation, as stated in

Mr. Bidsal's July 7, 2017 offer.

11.  Ina dispute between litigating partners or other parties, the
testimony of third-party witnesses becomes important. That is especially so,
when the third-party witness is unbjased and the drafting lawyer was jointly
representing the contracting parties in connection with the preparation of the
underlying contract in suit. David LeGrand was that lawyer, and the substance
of his testimony is essentially the same as, and thus corroborates, CLA's
contentions, supported by the testimony of CLA's principal, Mr. Golshani.

Mr. LeGrand was not shown to be biased for or against either side in this matter.
On cross-examination and on redirect, Mr. LeGrand testified that he had
performed legal work for Mr. Golshani for a number of years, including during
August 2017, but not recently, and that he had been asked to do legal work by
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Mr. Bidsal within about six months of his testimony, and shortly prior to his
deposition in connection with this arbitration, but that Mr. LeGrand was too

busy to take on Mr. Bidsal's legal work.

12, A portion of Mr. LeGrand's deposition testimony --- which was
read into the evidentiary session record, during Mr. LeGrand's hearing testimony
on May 9, 2018 —- was that, at Mr. Golshani's instance, Messrs. Bidsal and
Golshani agreed to a "forced buy-sell" in lieu of a right of first refusal for
inclusion in the Green Valley Operating Agreement. Although he attempted to
take back or resist his prior use of the word "forced" at hearing, Mr. LeGrand
understood "buy-sell" to mean that an offeree partner, presented with an offer
under the "buy-sell" provision of the LLC Operating Agreement, has
(A) the option to buy or sell at the price offered by the other/ offeror member and
(B) the contractual right to compel performance of that option, including at
the price stated in offeror member’s offer. That testimony is consistent with
the "specific intent" language of Section 4.2 which Mr. LeGrand specially drafted,

and which reads as follows:

"The specific intent of this provision is that once the Offering Member
presented his or its offer to the Remaining Members, then the Remaining
Members shall either sell or buy at the same offered price (or FMV

if appraisal is invoked) and according to the procedure set forth in
Section 4. In the case that the Remaining Member(s) decide to purchase,
then Offering Member shall be obligated to sell his or its Member Interest

to the [R]emaining Member(s)."

13.  That "specific intent" language is express, specific and could not be
more clear as to these parties' objectively manifested "specific intent" to be so
bound. Under governing Nevada law,5 the purpose of contract interpretation
“is to discern the intent of the contracting parties." American First Federal Credit
Union v. Soro, 359 P.3d 105, 106 (Nev. 2015), quoting and citing Davis v. Beling,
279 P.3d 501, 515 (Nev. 2011). Because the evidence is that both Messrs. Bidsal
and Golshani were each very interested in changing drafts over a six-month
period of what became the Section 4.2 "buy-sell" provision, each of them must
have closely read that section, including the "specific intent" last sentence of that
section of the Green Valley Operating Agreement. Accordingly, any prior,
contemporaneous or other ambiguity as to Remaining Member CLA's Section 4.2
"buy-sell” options and Offering Member Bidsal's obligation to sell his 50%
Membership Interest to CLA "at the same offered price" as presented in his
July 7, 2017 offer, as a result of CLA's August 3, 2017 response to Mr. Bidsal's

6 Article X (d) of the Green Valley Operating Agreement provides that Nevada law shall
apply to the interpretation and enforcement of the contract.
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July 7 offer, must give way to that objectively manifested specific intent of
the parties.

14. When directed to that "specific intent" provision of Section 4.2,
during hearing, Mr. LeGrand was asked and answered, as follows:

"QQ And does that - does that language reflect your — your then

understanding of what the intent of this provision was?

“A Yes.

"QQ And that was your understanding of what Mr. Golshani and

Mr. Bidsal had wanted you to put in?

"A Yes.

"(QQ And it was your understanding that they had both --- that was
what they both had agreed to, right?

"A Yes.

Fik sk

"Q But the reason you put -- the reason that you put down a -

the reason you inserted the specific intent of the parties was to

make sure there was no question about what the intent of the
parties

was, right?

"A That was what I intend when I put language like 'specific intent,'

L
.

yes
5/9/2018 Hxg.Tr., at pp. 295:19-296:5, 297:4-10.

15.  Itappears that in this case, Mr. Bidsal attempted to find a
contractual "out" to regain lost leverage to either buy or sell a 50% membership
interest in Green Valley at a price and/or on terms less favorable than he
originally envisaged, when he made his July 7, 2017 offer, but more favorable
than CLA's August 3, 2017 acceptance of Mr. Bidsal's company valuation price
and CLA's "standing on the contract" to buy, rather than sell, based on
Mr. Bidsal’s market valuation figure --- which interpretation and position
the Arbitrator has determined have been proved correct by a preponderance
of the evidence, after hearing, and according to law.

16.  What Mr. Bidsal seems to have settled on for negotiation and
arbitration was ignoring, disregarding and, it appeared at hearing, resisting strict
application of the "specific intent" language quoted and discussed above. Under
resumed cross-examination by CLA's counsel on May 9, 2018 --- while
acknowledging that CLA/Mr. Golshani was a Section 4.2 "Remaining Member"
in respect to Mr. Bidsal's July 7, 2017 offer to buy CLA's 50% Membership
Interest in Green Valley for $5 million, which truly represented Mr. Bidsal's best
estimate of the value of the Company, when he made his offer, and as he so
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expressly stated in his offer -— Mr. Bidsal (A) repeatedly refused to acknowledge
that CLA had and duly exercised a Section 4.2 option, alternatively to either sell
or buy a 50% Membership Interest in Green Valley based on Mr. Bidsal's offering
$5 million as the value of the LLC, and (B) insisted, rather, that (1) CLA's
August 3, 2017 response to Mr. Bidsal's July 7, 2017 offer constituted a
“counteroffer," and that (2) as a contractual and apparently legal consequence of
M. Bidsal having been made the recipient of a "counteroffer," he became
entitled, as a seller, now, to Section 4.2 optional appraisal rights to determine
Green Valley's fair market value or "EMV." Hrg. Tr. at pp. 339:14 -340:10.

17. What Mr. Bidsal apparently found and settled on was a drafting
ambiguity in Section 4 of the Green Valley Operating Agreement -— i.e., "FMV,"
which ambiguity the Arbitrator has determined somehow found its way into
Section 4.2 late in the process --- and using that ambiguity to argue that "FMV"
could only mean third-party expert-appraised fair market value was required in
the circumstances. Under Section 4.2 of the Green Valley Operating Agreement,
the "Remaining Member" (CLA) has the option to sell or buy "the [50%]
Membership Interest" put in issue by the Offering Member, "based upon the
same fair market value (FMV)" set forth in the Offering Member's Section 4.2-
compliant offer —- which valuation of the Company the Offering Member "thinks
is the fair market value" of the Company. Mr. Bidsal used that ambiguity as his
justification for refusing to perform as a compelled seller under the Section 4.2
“buy-sell.” contending that Section 4 should be interpreted in his favor because
Mr. Golshani was its draftsman. While Mr. Golshani had some role in what
became Section 4, based on the evidence the Arbitrator finds that Mr. Bidsal
controlled the final drafting of the Green Valley Commerce, LLC Operating
Agreement, and had the last and final say on what the language was before
signing the Operating Agreement, and is deemed to be the principal drafter of
Section 4.2 of that agreement and therefore bears the burden of risk of ambiguity
or inconsistency within the disputed provision. However, the determinations
and award contained herein are based upon the testimony and exhibits
introduced at the hearing in this matter, and the determination of draftsman is
not dispositive. For the reasons set out herein the determinations and award
would be made even if Mr. Bidsal's contention that Mr. Golshani was the

draftsman of Section 4 were correct.

18.  Beyond the parties' signed, closely read, express Section 4.2
specific intent, per se, there is an unanswered logical flaw in Bidsal's position —
which the Arbitrator has determined to be "outcome determinative." That is,
Mr. Bidsal's position might be plausible in the situation in which he has found
himself on August 3 -— after and in light of CLA's written response to his July 7
offer --- but it does not and cannot work in all "buy-sell" contingencies
contemplated by Section 4.2, given that section's formula, specific intent
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language and all other language in that section, without Mr. Bidsal sub silentio
conceding the correctness of CLA's internally consistent position which "works"
in all contemplated Section 4.2 "buy-sell" contingencies.

A, Specifically, without that important concession, Mr. Bidsal
would be unable to assign a "FMV" value to the Section 4.2 formula in
contingencies in which CLA accepted or deliberately or inadvertently failed to
respond to Mr. Bidsal's July 7 offer timely, properly or at all.

" B. Under the parties' agreed formula for arriving at the
"buyout" price, as set forth immediately above the "specific intent" provision of
Section 4.2 - regardless of who is the buyer -—- the buy-out price could not be
computed, and Mr. Bidsal's contemplated transaction be completed or performed
or enforced, without $5 million being "FMV" in the formula, if CLA, via Mzr.
Golshani, accepted or ignored the Offering Member's Section 4.2 offer.

19.  If thatis so, and the Arbitrator finds it is, then, logically as well as
fairly under Section 4.2 --- which is an agreed fairness provision of the parties —
then $5 million is the "EMV" for the same buy-out formula, if CLA, as here, opted
to buy rather than sell a 50% Membership Interest in Green Valley, LLC, without
invoking its optional appraisal rights. Absent a demand by the Remaining
Member, Section 4 of the Operating Agreement for Green Valley Commerce, LLC
does not require an appraisal to determine the price to be paid by Remaining
Member CLA for its purchase of Offering Member Bidsal's membership interest
in Green Valley, and Mr. Bidsal had no right to demand an appraisal to
determine the price to be paid by CLA for Mr. Bidsal's membership interest in

Green Valley Commerce, LLC.

002817

20.  Significant among other factors adduced at hearing and in
post-evidentiary sessions briefing, the Arbitrator further has determined that:

A. The "triggering" of the parties' Section 4.2 "buy-sell"
provisions of the Green Valley Commerce, LLC ("Green Valley") Operating
Agreement was under the control of Mr. Bidsal, as the Section 4.2 "Offering
Party." What that means in this arbitration is that, among other things,

Mr. Bidsal controlled whether and when he made his offer, and what the offering
price would be, including whether or to what extent Mr. Bidsal engaged in

due diligence to determine Green Valley's fair market valuation including via
third-party professional appraisal, if he opted to obtain one preparatory to

making his Section 4.2 offer.
B. Once Mr. Bidsal, as the contractually "Offering Party"

conveyed his Section 4.2 offer - and pursuant to the parties' "specific intent" set
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forth in that section and discussed elsewhere herein, and as a matter of
fundamental, cost-effective fairness between essentially partners, regardless of
labels --- Mr. Bidsal contractually surrendered control of what next followed in
the Section 4.2 "buy-sell" process to Mr. Golshani, on behalf of "Remaining

Member" CLA.

C. There was no contractual residual protection available to
Mr. Bidsal as to appraisal and/or price of his Membership Interest -— which,
under Section 4.2, upon Mr. Bidsal's "triggering" of the same, became
"the Membership interest" which Mr. Bidsal put in play. Put another way ---
although CLA put up about 70% of Green Valley's capital --- CLA and
Mr. Bidsal, by agreement, each had a 50% Membership Interest in the Green
Valley LLC --- so that, at that point, CLA had the election under the "buy-sell"
whether to buy or sell "the" 50% Membership Interest in Green Valley put in play
by Mr. Bidsal. If CLA elected to buy, rather than sell, CLA had the contractual
option to compel Mr. Bidsal to sell his 50% Membership Interest to CLA ata
purchase price computed via the Section 4.2 formula, based either on Mr. Bidsal's
$5 million valuation of the LLC in his July 7, 2017 Section 4.2 offer. If CLA
elected to sell, rather than buy, CLA had the election to have the purchase price,
via formula, set in accordance with Mr. Bidsal's offering valuation of $5 million
or a (presumably greater) valuation set via contractual third-party appraisal, also
under Section 4.2, if Mr. Golshani thought an appraised valuation for purposes of
sale of its 50% Membership Interest to Mr. Bidsal would be more favorable to
CLA. Thus, Mr. Bidsal had no right to demand an appraisal, and under Section
4.2 Mr. Bidsal was obligated to close escrow and sell his 50% Membership
Interest to CL.A within 30 days after CLA elected to buy, i.e. by September 3,

2017.

002818

D. Under Section 4.2, CLA, as the Remaining Member, had
30 days from Mr. Bidsal's "triggering" of the "buy-sell" to make its election to buy
or sell at the "same" price set forth in Mr. Bidsal's offer or to sell at a presumably
higher appraised price - or as indicated above to deliberately or inadvertently
allow the 30-day period to expire without timely, adequate or any written

response.

E There is no reference or indication in any earlier draft or
other documentation generated prior to, or contemporaneous with, or following
execution of the Green Valley Operating Agreement — pre-dispute -— that an
Offering Member retains a reserved right to unilaterally demand an appraisal,
following, as here, the Remaining Member's unqualified, written acceptance of
the Offering Member's Section 4.2-compliant written offer - the offer and
acceptance both expressly stating, and thus bindingly agreeing, that $5 million
is the agreed valuation of the Company for purposes of computing the purchase
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and sale price of "the Membership Interest" which was the subject of the parties'
Section 4.2-compliant offer and acceptance. 7

While an earlier version of what became Section 4.2 required that
an offer be accompanied by an appraisal, the only reference to an appraisal or
appraisal right in the final version of Section 4.2 is "If the offered price is not
acceptable to the Remaining Member(s), within 30 days of receiving the offer,
the Remaining members (or any of them) can request to establish FMV based on
the following procedure...." To repeat, appraisal rights are triggered only"[i]f the
[Offering Member's] offered price is not acceptable to the Remaining Member"
and, further, that the Remaining Member requests the "following procedure” of
an appraisal "within 30 days of receiving the offer.” That 30-day period is
exactly the same time limitation on the Remaining Member by which to accept
the Offering Member’s offers or not. By implication, that logically would
foreclose the possibility of Mr. Bidsal, as the Offering Member, having a
contractual right to réquest an appraisal to determine "FMV" as a "second bite at
the [Green Valley valuation] apple.” Similarly, Section 4.2's use of the word
"same" market value would exclude a third-party expert-appraised market
valuation right in Mr. Bidsal --- that is, without reading in a provision which just

is not there expressly or by fair implication.

002819

F. Mr. Bidsal's contractual interpretation position is
irreconcilably inconsistent with the parties' specially included "specific intent"
language added to the "buy-sell" provision mechanics.

G. Miscalculating the intentions, thinking and/ or financial
resources available to the other party in an arm's length transaction, such as a
Section 4.2 "buy-sell," are not cognizable bases for re-writing or re-interpreting

the parties' contractual procedures.

H.  Mr. Bidsal's "best estimate of the current fair market value
of the Company" at $5 million was authorized, prepared and conveyed on
Mr. Bidsal's behalf by his lawyer on July 7, 2017. CLA accepted Mr. Bidsal's
July 7 offer on August 3, 2017 --- 27 days later. While Mr. Bidsal appears to have
had a unilateral right to retract his offer, at any time prior to its acceptance
during that 27-day period -- including because of a realization that he had made
a mistake in underestimating the then current fair market value of the Company

? Deleted from the execution copy of the Green Valley Operating Agreement, which was
signed by the parties, was Mr. LeGrand's earlier language of Section 7 — which became
Section 4 of the final — that an LLC member's offer under the "buy-sell" was to be
accompanied by an appraiser's appraisal. 8 Similarly, the Arbitrator has not considered
any other instance in which Mr. Bidsal contended that he allegedly had appraisal rights.
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--- the preponderance of the evidence is that Mr. Bidsal's $5 million conveyed
"best estimate” of Green Valley's value in his Section 4.2-compliant offer was

the product of careful analysis and forethought and not error - that is until

Mr. Bidsal was informed of CLA's acceptance of his offer and Section 4.2 election
to buy, rather than sell, a 50% Membership Interest based on Mr. Bidsal's

$5 million valuation of the Company. It was only on August 5, 2017, in express
“response to your August 3, 2017 letter relating to the Membership Interest in
Green Valley Commerce, LLC" --- that Mr. Bidsal for the first time invoke[d] a
purported right to establish the FMV by appraisal” "in accordance with Article V,
Section 4 of the Company's Operating Agreement."

21.  Mr. Bidsal has not sustained his burden of proof under his
counterclaim, and is not entitled to any relief thereunder.

22.  CLA's motion for reconsideration of the Arbitrator's sustaining
Mr. Bidsal's objections to the admission of Exhibit 39 has been denied.
Exhibit 39 is not in evidence, and CLA's reference to that exhibit in briefing other
than whether or not that exhibit should be in evidence has not been considered.

A.  The apparent primary purpose of CLA's attempt to
introduce Exhibit 39 into evidence was to establish so-called "pattern evidence"
of the parties' intent to include a "forced buy-sell" in the contract over which the
parties are in dispute in this arbitration.? CLA’s stated or ostensible -— but, the
Arbitrator believes, secondary --- purpose in attempting to introduce Exhibit 39
is impeachment. Both efforts by CLA fail for the following reasons.

002820

B. There is no contractual specification or limitation on
the Arbitrator's broad authority and discretion conferred by operative JAMS
Comprehensive Arbitration Rules, specifically Rule 22(d), to make evidentiary
rulings and decisions --- including concerning the admission or exclusion of

Exhibit 39.

C Pattern evidence generally requires more than one instance
of the alleged pattern --- which in this case is limited to one instance, which is an
operating agreement of an unrelated entity, to which Mr. Bidsal was not a party,
concerning an unrelated property, and a dispute in another arbitration, details of
which bearing on Exhibit 39 the Arbitrator sought to avoid getting into during
hearing in this arbitration. Those factors sufficiently weakened CLA's argument
that the proffered "pattern evidence" that Mr. Bidsal's prior inclusion of a "buy-
sell" provision agreed to by him in the other operating agreement (Exhibit 39)

8 Similarly, the Arbitrator has not considered any other instance in which Mr. Bidsal
contended that he allegedly had appraisal rights.
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raises an inference that he similarly agreed to a "forced" buy-sell in the Green
Valley Operating Agreement.

D. Exhibit 39 was not produced by CLA to Mr. Bidsal, prior to
its attempted introduction during the June 28, 2018 Merits Hearing evidentiary
session. CLA's only justification for its non-production was that Exhibit 39,
as documentation used for impeachment, only, need not be produced or
identified, prior to attempted use for that limited purpose during hearing.

With respect, the Arbitrator has not been persuaded that Exhibit 39 was withheld

from production solely for impeachment at hearing.

24.  Paragraph 1 of the relief granted to CLA in this Final Award
contains the following language:

"Within ten (10) days of the issuance of the final award in this arbitration,
Respondent Sharam Bidsal also known as Shawn Bidsal (“Mr. Bidsal”) shall
(A) transfer his fifty percent (50%) Membership Interest in Green Valley
Commerce, LLC ("Green Valley"), free and clear of all liens and encumbrances,
to Claimant CLA Properties, LLC, at a price computed via the contractual
formula set forth in Section 4.2 of the Green Valley Operating Agreement with
the “FMV” portion of the formula fixed as Five Million Dollars and No Cents
($5,000,000.00) and, further, (B) execute and deliver any and all documents
necessary to effectuate such sale and transfer."

002821

Mr. Bidsal's obligation to transfer his 50% interest to CLA pursuant to -
Section 4.1 of the Green Valley Operating Agreement's, as well as CLA's request
for relief in its arbitration demand, necessarily imply and contemplate that the-
subject interest at the time of transfer must be "free and clear of all liens and
encumbrances" -— as the price for that interest under Section 4.1 is to be
calculated on the same -- plus via means and within a time after a final
arbitration award is issued, by which Mx. Bidsal must effect and complete that
transfer --- here, within ten (10) days of the issuance of the final award, pursuant
to the execution and delivery of all documents necessary to effectuate the sale
and transfer of Mr. Bidsal's 50% interest in Green Valley, LLC.

v
ATTORNEYS' FEES AND COSTS

25. Having been determined the prevailing party on the merits of
the parties' contentions in this Merits Hearing, CLA is entitled to recover its
attorneys’ fees, costs and expenses as provided under Article III, Section 14.1 of
the Green Valley Operating Agreement, which provides, in pertinent part that
"at the conclusion of the arbitration, the arbitrator shall award the costs and
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expenses (including the cost of the arbitration previously advanced and the fees
and expenses of attorneys, accountants, and other experts) to the prevailing

Part_Y."

26.  The Arbitrator has carefully considered and weighed the evidence
and other written submissions of the parties in connection with CLA's Section
14.1 attorneys' fees and costs application - including weighing and
consideration of the so-called Brunzell factors, under Nevada law?® --- and has
determined that CLA should be awarded $298,256.900, as and for contractual
prevailing party attorneys' fees and costs and expenses reasonably incurred in

connection with this arbitration.

27.  The $298,256.00 amount to be awarded to CLA against Mr. Bidsal,
as and for contractual prevailing party attorneys' fees and costs, has been
computed as follows.

A.  The full amount of CLA's requested attorneys' fees and costs
through September 5, 2018, which is the last date of billed services rendered and
costs and expenses incurred, per CLA's October 30, 2018 apphcahon for

attorneys' fees and costs is $266,239.82.10

B.  The full amount of additional requested attorneys' fees and

costs through February 28, 2019, per CLA's supplemental application for
attorneys' fees and costs (denominated, "Additional Presentation") is $52,238.67.

C. CLA’s share of Arbitrator's compensation and JAMS
management fees and expenses since the last JAMS invoice of 12/19/2018
submitted by CLA's counsel in its Additional Presentation -— including
the Arbitrator's time since last JAMS billing to the date of the rendering of

this Final Award --is $6,295.00.

D. The aggregate of the sum of those amounts - i.e., $324,773.49 --
should and will be reduced by $26,517.26, computed as follows: (1) $13,158.63,
representing CLA's attorneys' fees and costs billed in connection with CLA's
unsuccessful Rule 18 cross-motion (but not CLA's successful defense of
Mr. Bidsal's Rule 18 cross-motion, in the amount of $11,800.00), (2) $12,000.00,
representing a discretionary downward adjustment of CLA's attorneys' fees
reasonably incurred, primarily after September 5, 2018, based on the Arbitrator's

9 Brunzell v. Golden Gate Nat'l Bank, 85 Nev. 345 (1969)("Brunzell").
10 The full amount of CLA's requested attorneys' fees and costs through September 5,

2018 has been corrected to $266,239.92 from $249,078.75, the figure set forth in
Paragraph 3 of Section V of the Interim Award.
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careful consideration of CLA's initial application and Additional Presentations
and Mr. Bidsal's objections to CLA's requested attorneys' fees, exclusive of

his Rule 18 objection (which is covered under item (A), above), and (3) $1,358.63,
as and for Mr. Golshani's Las Vegas-related expenses in connection with

this arbitration.
After weighing and considering all relevant considerations and in

the exercise of the Arbitrator's discretion -—- the Arbitrator has determined that

not all of that billed additional attorney and paralegal time can or should
included in the Final Award and that the ultimate amount to be awarded in this

Final Award is correct and appropriate in the circumstances.

The discretionary downward adjustment of $12,000.00 from CLA's

approximately $41,000.00 additional attorneys' fees requested since issuance of
the Interim Award should not be interpreted as any direct or indirect criticism of

- CLA's counsel's decision-making and tasking at any time during this arbitration

—- especially given that substantial attorney time appears to have been prompted
by Mr. Bidsal's submissions, throughout this arbitration, as also determined

below and elsewhere in this Final Award.

28. A principal determination in connection with CLA's application is
that the main reason for the attorneys' fees and related costs being of the
magnitude sought by CLA is that Mr. Bidsal, not CLA, was the principal cause
and driver of those costs. Notwithstanding that Mr. Bidsal selected the attorney
who drew the Operating Agreement (Mr. LeGrand), and that Mr. Bidsal had a
key role in determining what became the "signed-off" Section 4 contractual
provision which has been at the "core" of the parties' dispute, and
notwithstanding the parties' specific contractual Section 4.2 "specific intent" and
all the other reasons set out above (as in Par. 20(A) through (H), above), Mr.
Bidsal's resistance to complying with his obligations included his conducting a
“no holds barred" litigation over the "core" dispute over Section 4 contractual
interpretation were the main drivers of the high costs of this litigation. "Parties
who litigate with no hold barred in cases such as this, in which the prevailing
party is entitled to a fee award, assume the risk they will have to reimburse the
excessive expenses they force upon their adversaries."!! --- requiring an
arbitration involving attorney-intensive discovery and review of earlier drafts of
the Operating Agreement, deposition and hearing testimony of Mr. LeGrand,
attorney time to oppose Mr. Bidsal's motion to stay the arbitration and then to
develop and demonstrate to the Arbitrator by testimony (including cross-

002823

11 Gtokus v. Marsh, 295 Cal. App3d 647, 653-654 (1990). M. Bidsal earlier on conceded
that "although Nevada law controls, Nevada courts do consider California cases if they
assist with the interpretation." January 8, 2018 Bidsal Opening Brief, at p. 7. Mx. Bidsal's
objections to attorneys' fees cite California, as well as Nevada cases.
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examination) and extensive briefing why Mr. Bidsal's position, exhibits

(e.g., Exhibit 351) and contentions concerning his claimed right of appraisal,
in lieu of a $5 million "FMV", did not have merit - were the main drivers of
the high costs of this litigation, also knowing of the Section 14.1 consequences,
if and as he has lost his unavailing fight for an unavailable rights of appraisal.
CLA was required to have two senior attorneys (i.e., Rodney Lewin, Esq. and
Louis Garfinkel, Esq.) because --- while Mr. Lewin, was CLA's lead counsel —
he is not admitted in Nevada, whose law governed the "core" Section 4.2
provision, as well as the Section 14.1 "prevailing party" attorneys' fees and costs
provision — and Mr. Garfinkel is admitted in Nevada and, further attended the
deposition of Mr. LeGrand, which was taken in Nevada. It is also material that
there was a symmetry in representation between the teams representing

the parties. Mr. Bidsal was represented in this arbitration by three attorneys
(Messrs. Shapiro and Herbert (NV) and Mr. Goodkin (CA), two of whom

appeared for each deposition.

The applicability of Nevada substantive law and the provision for
a Nevada venue for the Merits Hearing evidentiary sessions does not require or,
without more, persuade the Arbitrator that Las Vegas, Nevada rates should be
a "cap" or "prevailing market" hourly rate for purposes of determining the
reasonable attorney's fees of a Section 14.1 prevailing party in this arbitration.
Mr. Bidsal has not cited any case so requiring or that Las Vegas is the sole
relevant legal market, regardless, for determining reasonable hourly rates for
legal services.12 Both sides had Southern California counsel, as well as Nevada
counsel, as part of their trial teams and Messrs. Bidsal and Golshami are
residents of Southern California. While the Arbitration Demand stated that the
arbitration should be held in Las Vegas, it was at Mr. Bidsal's behest, later, that
the Merits Hearing evidentiary sessions were held in Las Vegas, rather than in

Southern California.

In the circumstances of this hotly contested case, and with the
Arbitrator being familiar with prevailing hourly rates for legal services in both
Las Vegas and Southern California, the $475/hr, with 42 years experience, and
$395/hr for 60 years experience for Messrs Lewis and Agay and Mr. Garfinkel's
rate of $375/hr for 30 years experience, were reasonable,? as were their billed
hours of service, in the circumstances.2* That is so notwithstanding the

12 But see Reazin v. Blue Cross & Shield, 899 F.2d 951, 983 (10th Cir. 1990) (affirmance of
district court award attorneys' fees award, including based on out-of-state {Jones Day)
hourly rates which exceeded those of local (Wichita) attorneys).

13 The hourly rates of Messrs. Lewin and Agay are below comparable Southern
California prevailing hourly rates for comparable legal services and relevant experience.
14 That is so, particularly after a pre-application downward adjustment of approximately

$28,000 in the amount of CLA's billed attorneys' fees.
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considerable cross-traffic of briefing which, in the circumstances, appears to have
been largely unavoidable, as well as, on balance, helpful to the Arbitrator, and
thus, should not be the subject of penalty (including denial of prevailing party

recovery).

However, under the authority of Nevada law -— in contrast to
California law and, generally, law elsewhere --- CLA is not entitled to its
attorneys' fees and costs incurred in connection with its Rule 18 cross-motion
which - along with Mr. Bidsal's cross-motion --- was denied. Barney v.
Mt. Rose Heating & Air Conditioning, 192 P.2d 730, 726-737 (2008). As CLA's
attorneys' fees in connection with the cross-motions in the amount of
approximately $23,600 cannot meaningfully or cost-effectively be segregated by
cross-motion, the Arbitrator has determined that one half of that amount ---
i.e., $11,800 --- should not and will not include CLA's Rule 18 fees and costs
incurred as part of CLA's awardable prevailing party fees and costs. In addition,
Mr. Golshani's Las Vegas-related travel and accommodation expenses of
$1,358.63 will also not be included as recoverable legal fees or costs.

Both sides have waived any objection which they had or may have

had to a more detailed (e.g., factor-by-factor) and/ or full-bodied analysis or
discussion of the Bunzell factors in this Final Award or in the Interim Award.
That is because neither side submitted any request for any such analysis or
discussion, timely or at all, for inclusion of the same in this Final Award, after
having been expressly afforded the opportunity to make such a request by
February 28, 2019, 4:00 p.m. in the 7th subparagraph of Paragraph 23 of

the Interim Award --- expressly subject to waiver of objection under JAMS
Comprehensive Arbitration Rule 27(b) (Waiver) for failure to timely make such

a request.15

/1777

In addition, the relative amounts of total hours billed among CLA's counsel and a
paralegal appear for this engagement to-be in balance.

15 The 7th subparagraph of Paragraph 23 of the Interim Award, at p. 19 thereof, states
as follows:

"Upon receipt of written request by either side, by February 28, 2019, 4:00 p.m. (PT),
the Arbitrator will consider preparing and including in the final award a more detailed
explanation, including via Brunzell factor-by-factor analysis. If neither side timely
requests a more full-bodied analysis and/or discussion of the Brunzell factors than the
salient factors and considerations hereinabove set forth, any subsequent objection based
on Brunzell should and will be deemed waived. See JAMS Comprehensive Arbitration

Rule 27(b) (Waiver)." '
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RELIEF GRANTED AND DENIED

Based on careful consideration of the evidence adduced during and
following the evidentiary hearings held to date, and the determinations
hereinabove set forth, and applicable law, and good cause appearing, and
subject to further modification as permitted by law and JAMS Comprehensive
Arbitration Rules and Procedures, the Arbitrator hereby grants and denies relief
in this Final Award, and it is adjudged and decreed, as follows:

1. Within ten (10) days of the issuance of this Final Award,
Respondent Sharam Bidsal also known as Shawn Bidsal (“Mr. Bidsal”) shall
(A) transfer his fifty percent (50%) Membership Interest in Green Valley
Commerce, LLC ("Green Valley"), free and clear of all liens and encumbrances,
to Claimant CLA Properties, LLC, at a price computed in accordance with the
contractual formula set forth in Section 4.2 of the Green Valley Operating
Agreement, with the “FMV” portion of the formula fixed as Five Million Dollars
and No Cents ($5,000,000.00) and, further, (B) execute any and all documents
necessary to effectuate such sale and transfer.

2. Mr. Bidsal shall take nothing by his Counterclaim.

3. As the prevailing party on the merits, CLA shall recover from
Mr. Bidsal the sum and amount of $298,256.00, as and for contractual attorneys'
fees and costs reasonably incurred in connection with this arbitration.

4. Except as permitted under JAMS Comprehensive Arbitration
Rule 24, neither side may file or serve any further written submissions,
without the prior written permission of the Arbitrator. See JAMS

Comprehensive Rule 29.

5. To the extent, if any, that there is any inconsistency and/or material
variance between anything in'this Final Award and the Interim Award, Merits
Order No. 1 and/or any other prior order or ruling of the Arbitrator, this Final
Award shall govern and prevail in each and every such instance.

/1177
/1717
/1777

19 -

002826

002826

002826



128200

002827

6. This Final Award resolves all claims, affirmative defenses, requests
for relief (including requests for reconsideration) and all principal issues and
contentions between the parties to this arbitration.

Except as expressly granted in this Final Award, all claims and
requests for relief, as between the parties to this arbitration, are hereby denied.

Dated: April 5, 2019 " 1
STEPHEN E. HABERFELD
Arbitrator
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PROOF OF SERVICE BY EMAIL & U.S. MAIL

Re: CLA Properties, LLC vs. Bidsal, Shawn

Reference No. 1260004569

I, Anne Lieu, not a party to the within action, hereby declare that on April 05, 2019, I served the

attached Final Award on the parties in the within action by Email and by depositing true copies thereof enclosed

in sealed envelopes with postage thereon fully prepaid, in the United States Mail, at Los Angeles,

CALIFORNIA, addressed as follows:

Rodney T. Lewin Esq.
L/O Rodney T. Lewin
8665 Wilshire Blvd.
Suite 210
Beverly Hills, CA 90211
Phone: 310-659-6771
rod@rtlewin.com
Parties Represented:
CLA Properties, LLC

James E. Shapiro Esq.

Sheldon A. Herbert Esq.

Smith & Shapiro

3333 E Serene Ave.

Suite 130

Henderson, NV 89074

Phone: 702-318-5033

jshapiro@smithshapiro.com

sherbert@smithshapiro.com
Parties Represented:
Shawn Bidsal

Louis E. Garfinkel Esq.
Levine Garfinkel Eckersley & Angioni
1671 W. Horizon Ridge Parkway
Suite 230
Henderson, NV 89102
Phone: 702-735-0451
lgarfinkel@lgkattorneys.com

Parties Represented:

CLA Properties, LLC

Daniel Goodkin Esq.

Goodkin & Lynch

1875 Century Park East

Suite 1860

Los Angeles, CA 90067

Phone: 310-853-5730

dgoodkin@goodkinlynch.com
Parties Represented:
Shawn Bidsal

I declare under penalty of perjury the foregoing to be true and correct. Executed at Los Angeles,

CALIFORNIA on April 05, 2019.

(Do

Anne Lieu
alieu@jamsadr.com

002828

002828

002828



628200
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OPERATING AGREEMENT
of

Green Valley Commerce, LLC
A Nevada limited liability company

“Agreement”)-is by and among Green Valley Commerce,
LLC, a Nevada Limited Liability Company (sometimes hereinafter referred to as the “Company" or
the “Limited, Liability Company™) and the undersigned Member and Manager of the Company.
This Agreement is miade to be effective as of Jitne 15, 2011 (“Efféctive Date™) by the undersigned

. parties.’ :

WHEREAS, on about May 26, 2011, Shawi Bidsal formed the Company as a Nevada
Iimited liability compeny by filing its Atticles of Organization (the "Articles of Organizafion")
pussuant to the Nevada Limited Liability Company Act, és Filing entity #50308602011-0; and

NOW, THEREFORE, in consideration of the premises, the pravisions and the respective
agreements. hereinafter set forth-and for other-good arid valuable consideration, the parties hereto do
hereby agree to the following terms and conditions of this Agreement for the administration and
regulation of the affairs of this Limited Liability Comipany.

o Artigle I.
DEFINITIONS

This Operating Agreement (the

Section 01  Defined Terms

Advisory Committee or Committees shall be deéemed to mean the Advisory Committes or

Committees established b
Agreement.

Agreement, shall be deemed to mean this Operatfné Agreement of this herein Limited

Liability Coinpany as may be amended.

Business of the Company shall mean-acquisitic;m of'securf_:cf debt, conversion of such debt
into fee simple title by fore losure, purchase or atherwise, and operation and management of real

estate, .
a Sunday and any

Business Day shall be deemed to mean ahy &ay excludirig a Saturday,
ation,

other day on which banks are required or authorized to ¢lose in the State of Form

. Limited Liability Compa‘ny' shall be deemed to mean Green Valley Cornierce, LLC a .
Nevéda Limited Liability Company organized pursuant of the laws of the State of Formidtion,

Management and Manager(s) shall be deemied to have the meanings set forth in Article,

IV of this Agreement,

5o T8
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Member shall mean a person' who has a membership interest in the Limited Liability
Compan}’.

- Membcrshlp Imterest shall mean, with respect to 4 Member the pércentage, of ownership
interest in the Cornpaily: of $uch Member (inay also be referred tg as Interesf). Each Member's

percentagé of Membetship lriterest in the Cornpany shall be as set-forth in Exhibit B.

Person means any natural person, sole proprieforship, corporation, general partnershlp,
limited partnership, Limited Liability .Company, limited Hability limited pannershIp, Joint ventute,
association, joint stock company, bank, trust,.estate, unincorporated organization, any federal, state,
county or muhicipal govérmment (or any agency or political subdivision thereof), endowment fund

or any other form of entity.
State of Formation shall mean the State of Nevada,

Article 1.
OFFICES AND RECORDS

Section 01  Registered Office and Registered Agent.

The Limited Liability Company shall have and maintain a registered office in the Stafe of
Formation. and a resident agent for service.of process, who may be a natural person of said state
whose business office is identical with the registered office, or a domestic corporation, or a
corporation authorized to transact business within said State which has a business office identical
with the registeréd office, or itself which has a business office identical with the registered office

and is permitted by said state to act as a'registered agent/office within said state.

002831

The, resident agent shall be appointed by the Member Manager:
The locatian of the regisiered office shall be determined by the Management.

The current name of the resident agent and location of the registered office shall. be kept on
file in the appropriate office within the State of Formation pursuant to applicable provisions of law.

Section 02 Limited Liability Company Offices.

The Lirmited Liability Compény fnay have such offices, anywheté within and without the
State of Formation, the Managemeut from time to time may appoint, or the business of the Limited
Liability Company may reguire, The "principal place of business" of “piincipal business" or
“executive" office or offices of the Limited Liability Company may be fixed and so designaled

from time to time by the Management.

Sectlon 03 Records.
B& ¢
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' The Limited Liability Coripény shall coiitinuously maintain at its registered office, o at
such othiér place as. may by authorized pursnant to applieable provisiens of law of the State of
Formation-the following records: )

(a) A eurtent list of the full name and last kmown business address of each Member

(b) A copy of the filed ‘Articles of Organization and all amendments thereto,
together with executed copies of ariy powers of atforney pursiant to which any
document has been executed;.

(c) Copies of the Limited Liability Company's federal income tax returns and
reports, if any, for the three (3) most recent years;

(d) Copies of any then -effective written operating agreement and of any financial

statements of the Limited Liability Cofapgany for the thiee (3) most recent years;

(e) Unless contained in the Articles of Organization, a writing.setting dut:

(f  The amount of cash and a description and staternent of the agreed value
of the other property ot sérviées contributed by éach Member and which

(i) The items-as which or events on the happening of which any additional

contributions agreed to be made by each Memiber are to be made;

(i)  Any Hght 6f a Member to receive, or of a Manager to make, distributions
to a2 Member which include a return of all or any part of the Member's

confribution; and

Any events upon the happening of which the Limited Liability Company
15 t6 be dissolved and its &ffairs wound up.

(iv)

() The Limited Liabjlity Companyshall also kesp from time to time such other or
additional records, statements, lists, and information as may be required by law.

(g) If any of the above said reéorgis under Section 3 are.not kept within the State of
" Formation, they shall be at all tinies in such condition as to permit them to be
delivered to any authorized person within three (3) days.

Section 04  Inspettion of Records.

Records kept putsuant to this Article are subject to inspection and Gopying at the réquest,
and st the expense, of diy Member, in person or by attomey or other agent. Each Member shall
have the right during the usual hours of business to inspect for any proper purpose. A proper
purpose shall mean a purppse reasonably related to such person's interest as a. Member. In every

&
.
o8¢
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instance where an atfornéy or other agent shall be the person who seeks the rig‘ht of inspection, the
demand under oath shall be accompanied by a power of attorney or suchi otlier writing which
authorizes the attomey or otlier agent to sd act on behalf of the Member.

Article Il
MEMBERS' MEETINGS - AND DEADLOCK.

Sgetion 01 Plaeé of Meetings.

All meetings of the Members shall be held at the principal business office of the Limited
Liability Company the State of Formation except such meetings as shall be held elsewhere by the
express defermination of the' Management; in which case, suth meetings miay be held, upon notice
thereof as hereinaftér provided, at such other place or places, within or without the State of
Formation, as said Managemiént shall have determined, and shall be stated in such notice: Unless
specifically prohibited by law, any meeting may be held at any place and time, and for any purpose;
if consented to in writing by all of the Members entitled to vote thereat.

Section 02  Aunual Meetings.

' An Annual Meeting of Members shall be-held on. the first business day of July of each year,
if not,a legal holiday, and if a legal holiday, then the Annual Meeting of Members shall be held at
the seme time and place on the next day is a fiill Busineds Day.

Sectlon 03  Special Meetings.

Special meetings of the Members may be held for any purpose or purposes. They thay be
called by the Managers or by Members halding not less thari fifty-one percent of the voting power
of the Limited Liability Company or such other maximum riumber as may be, required by the
applicable faw of the State of Formation. Wiitten notice shall be given to all Members.

Section 04  Action in Lieu of Meeting.

Any action required to be taken at any Annual or-Specfal. Meeting of the Members or aiy
other action which may be taken at any Annual or Special meeting of the Members may be taken
without & meeting if consents in writing setting forth the action so taken shall be signed by the
requisite votes of the Members entitled to vote with respect to the-subjeit matter thereof,

Sectlon 05 Notice.

Wiitten notice of each meeting of the Members, whether Annual or Special, stating the
place, day and hour of the meeting, and, in case of 2 Special meeting, the purpose of purposes
thereof, shall be given or given to each Mémber entitled to vote thereat, not less than ten (10) nor
more than sixty (60) days prior to flie meeting unless, as to-a particular matter, other or further
notice is required by law, in which case such other or further notice shall be given.

%Q’m
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Notice upon the Mémber may be delivered or given.eitlier pétsonally or by express or first.

class maii, Or by telegtam or other electronic transmission, with all charges prepaid, addressed to

each Member at the address of such Merber appéaring on the books of the Limited Liability
Company or more recently given by the Member to the Limited Liability Company for the purpose

of notice.

If ng address for a Member appesrs on the Limited Liability Company's books, fotice shall
be deemed to have heen properly given to such Member if sent by any of the methods authorized
here in to the Limited Liability Company ‘s principal executive office to the attention of such
Membet, or if published, at least ance in a newspaper of géneral circilation in the county of the
principal executive. office and the county of the Registered office in the State of Formation of the

Limited Liability Company.

If notice addressed to & Member at the address of such Member appearing on the books of
the Limited Liability Company is returned to the Limited Liability Company by the- United States
Postal Service marked to indicate that thie United States Postal Service is unable to deliver the
notice to the Member at such_address, all future notiges or reports shall be deemed. fo have been
duly given without further mailing. if’ the.same §hall be available to, the, Member upon wiiiten

demand of the Member at the principal executive office of the Limifed Liability Company for 8

" petiod of-one (1) year fiom the date of the giving of such notice. It shall be the duty aud of each

member té provide the inanager and/or the Limited Liabilify Company with an official mailing
address, .

Notice shall be deemed fo have beén given at the time when delivered personally or
deposited in the mail or sent by telegrarh or other medns 0f glectronic transinission,

An affidavir of the mailing or other means of giving any notice of any Member. meeting
shall be executed by the Management and shall be filed and maintained in the Minute Book.of the
Limited Liability Company. :

Section 06  Waiver of Noftice.

Whenever any-notice is required to be given under the provisions of this Agreement, or the
Articles of Organization of the Limited Liability Conipany or any law, a waivér thereof In wriing
signed by the Member or Members entitled to stich notice, whether before or after the time stated

therein; shall be deemed the equivalent to the giving of such notice.

To the extent provided by law, attendance at aiiy-meeting shall constitute a waiver of nofice

of such meeting except when the Member attends the megting for the express purpose-of objecting

to the transaction of any business because the rieeting is not lawfully called or convened, and sych
Member so states such purpose at the opening of the meeting,

Section 07  Presidinig Officials.

the Limited Lidbility Co,mpény for whatever reason, shall be convened by

Every meeting of )
otice s above provided; pravided, however,

the Managers or Mexmber who called the meeting By n

&,
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it shall be presided’ over by the Management; and provided, further; the-Members at any meeling,
by a majority vote of Members represented thereat; and notwithstanding anything to the conirary
elsewhere in this Agreement, may select any persons-of their clicosing to att as"the Chairman and

Secretary of such meeting or any session thereof.

Section 08  Business Which May Be Trdusacted at Annual Meetings.

At each Annual Meeting of the Members, the Members may elect, with a voté fepresenting
ninety petcent (90%) i Interest of the Members, a Manager or Managers to administer and regulate
the affaiis of the Limited Liability Company. The Managgr(s) shall hold such office until the next
Annual Meeting of Members or until the Manager resigns or is removed by the Members pursuant
to the terrms of this Agréement, whichever event first-oecurs. The Members may-transact suchr other
business as may have been specified in the notice of the meeting as ohe of the purposes thereof.

Section 09 B;{siness Which May Be Transacted at Special Meetings.

Businiess transacted at all special meetings shall be confined to the. purposes stated in the )

nofice of such meetings,

Section 10 Quiorum.

At all incetings of the Members; a majority of the Members present, in person of by proxy,
shall constitute a quorum for the transaction of business, uitless 4 gréater riumber as to any
particular matter is required by law, the Articles of Organization or this Agresment, and the act of a
majority of the Members present at any meeting at which there is a quoram, except as may be
otherwise specifically provided by law, by the Articles of Organization, or by this Agreement, shell

be the act of the Members.
Less than a quorum may adjourn & meeting successively until a quorum is present, and rio

notice of adjournment shiall be required,

Section 11  Proxies.

At any meeting of the Members, evéry Member having the right to vote shall be entitled to
vote in person, or by proxy exeeuted in writing by such Member or by his' duly, authorized
attomney-in-fact, No proxy shall be valid after three years from the date of its execution,.

otherwise provided in the proxy.

Section 12 Voting.

Every Member shall have one (1) vote(s) for each $1.000.00 of capital contributed to the
Lirhited. Liability Company which is registered in hisher name on the books of the Limited
Liability Company, as the amount of such capital is adjusted frorm time to time to properly réflect
any additional-contributions to or withdrawals fromn capital by the Member. .

12.1 The affirmative vote of %90 of the Member Interests shall be required to:

(A) adopt clerical or ministerial amendraents fo this Agreement and
Page 6 of 28 <
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B) gpproyc-iudq;nniﬁ\:’aﬁon’of any Marager, Membér or officer of the Cofﬂpany
as authorized by Article XI of this Agreement;

12.2. The affirmative vote of at least nin.ety percent of the Meruher Interests sﬁal,[ be required to:
(A)  Alterthe Preferred Allocations provided for in Exhibit “B”;
(B)  Agree to continue the business of the Company after a Dissolution Event;

(C) Approve any loan to any Manager or any guarantee of a Manager's
obligations; and
(D) Authorize or approve a fundamental change in the business of the Company.

(E)  Approve a sale of substantially all of the assets of the Company.

"(F)  Approve a change in the number of Managers or feplace 2 Manager or
. engage a new Manager.

Séction 13 Meeting by Telephonic Conference or Similar Compiunications

: Equipment.

Unless othierwise restricted by the Articles of Organization, this Agreement
of by law, the-Membets of the Limited Liability Company, or any
Committes thereof established by the Management, may participate in a
meeting of such Members or comrmittes by means of telephonic conference
or similar communicetions equipment whereby all pérsons participating in
the meeting can hear and speak to each other, and patticipation i a meeting
in such manner shall constitute presence in person at such meeting.

Section 14, Deadlock,

In the event that Members reach a deadlack that cannot be resolved with a respect o an
issue that requires a ninefy percent vote for approval, then either Member may compel arbitration

of the disputed matter as set forth in Subsection 14.1

In the event of any dispute or disagreement between the

Members as to the interpretation of any provision of this Agreement (or the performance of
obligations hereunder), the matter, upon wriften request of either Party, shall be referred to
representatives of the Parties for decision. The tepresentatives shall promptly meet in a gaod faith
effort to resolve the dispute, If the representatives do not agree upon a.decision within thirty (30)
calendar days after reference of the matter to them, any coni{roversy,
or relating in any way to this Agreement or the transactions arising hereunder shall be seftled
exclusively by arbitration in the City of Las Vegas, Nevada. Such arbitration shall bé administered

by JAMS in accordance with its then prevailing expedited rules,

14,1 Dispute Résolution.

%Q‘f’ﬂ .
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arbitrator selected in accordance with such rules: The arbitration shall be govenied by the United
States Arbitration Act, 9 U,S.C. § 1 €t seq. The fees and expenses of JAMS. and the arbitrator shall
bé shaied equally by the Membiers and advanced: by them from time to time as required; ‘provided
that at the conclusion of the atbitration, the arbitrator shall award costs and expenses (including the
costs of the arbitration previously advanced and the fees and expenses of attorneys, accountatils and
other experts) to the prevailing party. No pre-arbitration discevéry shall tie pemitted,. exéept that
the erbitrator shall have the fower in his Sole discretion, on applivation by any party, to-order pre-
arhitration examination solely of those witnesses and documents that any other party intends to
infroduce in its case-in-chief af the arbitration hearing. The Membeérs shall instruct the arbitrator fo
render his.award within thirty (30) days following the conclusion of the arbitration hearing, The.
arbitrator .shall not be'empowered to award to.any party any damages of the-type not permittéd to
be recovered urider this Agreentent in conficétion with aity dispute between. or atmong the pariies
arising out of or relating in any way to this Agresment or the trapsactions arising hereunder, and
each party hereby imrevocibly waives any right to recever such demages. Notwithstanding
anything to the contrary provided in this Section 14.] and without prejudice to the above
procedures; either Party may-apply to any court of competent jurisdiction for temporary injunctive
or other provisional judicial relief if stch action is necéséary to avoid irreparable daniage orfto
préservi the status quo until such time s the arbitrator is selected and availdble to hear such party’s
request for temporary relief. The:award rendered by tlie aibitrator shall be final and not subjest to
judicid] review and judginent theteon may be entered in any couit of competent jurisdiction. The
decision of the arbitrafor shall be in. writing and shall set forth findings of fact drid conélusions of

law to the-extent applicable.

002837

Afticle IV.
MANAGEMEN’.[‘

Sectionn 01 Managemeit.

Unless prohibited by law. and subject to the terms and conditions of ‘this Agreement
(including without limitation the terms of Article IX hereof), the administration and .fégufaﬁbn of
the affairs, business and assets of the Limited Liability Cofnpany shall be managed by Twa (2)
managers (altematively, the “Managers” or “Management”). Managers must'be Members and shall.
serve until resignation or removal, The initial Mandgers shall be Mr. Shawn Bidsal and Mr:

Benjamin Golshani.
Section 02 Rights; Poweis and Obligatiors of Managenient. .

Subject to the terms and conditions of Aiticle IX herein, Management shall have all the
rights and powers as are conferred by law or are necessary, desirable or convenient to.the discharge

of the Management's duties under this Agreement.

Without limiting the generality of the rights.and powers of the Management (But'silbjecf to
Article TX hereof), the Management shall have the following rights and powers which the
Management may exércise in its reasongble discretion at the cost; expense and risk of the'Limited

Liability Company: -
] %@,
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(@) To deal in leasing, development and contracting of services for improvement of
thie properties owned Subject fo both Managers exéouting written authorization
of each expense or payment exceeding $-20,000;

(b) To prodecuts, defend and sétfle lawsuits and claims and to handie matters with
governmental agencies;

. () To open, maintain and close-barik accounts and banking services for the Limited
Liability Company.
(d) To incur and pay all legal;, accounting, independent ﬁnan‘cia{ consulting,

litigation and othér fees and expenses as the Management may deem necessary
or appropiiate for carrying on and performing the powers and authorities herem
conferred, .

(e) To execute and deliver any contracts, agreements; instruments or doguments
necessary, advisable or appfopriate t0 evidence any of the transactioris specified
above or contemplated héreby and cn behalf of the Limited Liability Company

to exercise Limited Liability Company rights and perform Limited Liability
Company obligations under any such agreetrients, confract§, instruffents of

docurhests;

To exercise for and on behalf of the. Limited Lidbility Company all the. General

0
Powers granted by law to the Limited Liability Company,

(g) To take such other action as the Management deems necessary and appropriate
to carry out the purposes of the Limited Lisbility Company or this Agreement;

and

(h) Manager shall not pledge, mortgage, sell or. transfer any assels of the Limited

Liability Company without the affirmative vote. of at least ninety percent in

Interest of the Membéts.

Section 03 Removal,

Subject to Article IX hereof: The Managers may be removed, or dischargéd by the
Members whenever in their judgiient the best ittterests of the Limited Liability Company would be

served thereby upon the affirmative vote of ninety percent in Interest of the Members,

Article V.
MEMBERSHIP INTEREST

Section 01  Contribution to Capital.
H
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The Membet cantribintions to the capital of the.Limited Liability Cqmpany may be paid for,
wholly or partly, by cash, by petsonal property, or by real property; or services rendered, By
unaniinous’ consent of the Members, other forms of contributlons to capital of a Limited Liability
company authorized by law may he authorized or approved. Ugon receipt of the total amount of the
contribution to capital, the contribution shall be declared and taken to bé filll paid and not liable to
further call, nor shall the holder thereof be liable for any further payments on account of that
contifbution. Members may be subject to additional contributions to capxtal ‘as determined by the

unanimous approval of Members.
Section 02 Transfer or Assignment of Membership Interést.

A Member's interest in the Limited Liability Company is personal property. Except as
otherwise provided in this Agreement, a Member's interest may be trasferred ot assigned. If the
other (non-transferring) Members of the Limited Liability Compeny other than the Member
proposing to dispose of his/her interest do not approve of the proposed transfer or assignment by
unanimous written consent, the transfereg of the Member's interest has no right to participate in the
managerment of the business and affairs of the Limited Liability Company or to become a member,
The transferee is only entitled to receive the share of profits or other compensation by way of
income, and the refitm of contributions, td which.that Member would otherwise be entitled,

A Substitited Member is a persori admitted to &ll. the rights of a Member who has died or
hias awsigned his/her interest in the Limited Liability Company ‘with the approval of all the
Members of the Limited Liability Company by the affirmstive vote of at least ninefy percent in
Interest of the members. The Substituted Member shall have all the dghts and powers and is subject

to all the restrictions and liabilities of his/her assignor,

Section 3. Risht of First Refusal for Sales of Interests by Members. Payment of Purchase
Price, "

The payment of the purchase price shall be in cash o, if non-cash consideration i is uged, it
shall be subject to this Article V, Section 3 and Section 4.,

Sectlon 4. Purchase-or Sgll Right.among Mémbers,

In tha event that 2 Member is willing to purchase the Remaining Member's Interest in the Company
then the procedures and terms of Sectlion 4.2 shall apply.

Section 4.1 Definltions

Offering Meniber means the member whe offers to purchase the Membership Interest(s) of the
Remaining Member(s). "Remaining Members™ means- the: Mambers who receNed an offer (from

Offering Member) to seff thelr shares.
*COP" means “cost of purchase” as it specified in the escrow closing statement at the time of

purchase of each property owned by the Company.
“Seller” means the Member that accepts the offer to sell his or Its Membership Inferest,

“FIV" fneans “fair market value® obtained as specified In sectlon 4.2

Section 4.2 Purchase or Sefl Procgdure.
Any Member (“Offering. Member”) may give riotice ta the Remdiing Member(s) that he or it

I ready, willng and able to purchase the Remaining Members’ Interests for a price the Offering

Yz
S s
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Memher thinks is the fair ratket value. The ferms to be all cash and close escrow within 30 days of

the accepfance.

. If the offéred price is not acceptaf;le'to the Remalnlng Member(s), within 30 days of
receiving the offer; the Remaining Members (or any of them) can request fo establlsh FMV based on
the following procedurd. The Remaliing M
complete information of 2 MIA appraisers. The Offering Meinber riust pick one of the appralsers lo
appraise the propsriy and furnish a ¢opy to'all Members. The Offering Member also must provide
the’ Remaining Mémbers vith the complete information of 2 MIA approved appralsers. The
Remaining Members must pick one of the appralsers o appralse the property and furnish a copy to
all Members. Thé medlum of these 2 appraisals consfitute the falr market value of {he. property

which is called (FMV).
The Offering Member has the oplion to offsr to purchase the Remaining Msmber’s‘ shars at FMV as
determined by Sectlion 4.2,, based on the following formula. ’ '

(FMV — GOP) x 0.5 plus capltal contribution of the Remaining Member(s) al the fime of purchasing the

property minus prorated.liabilitles,

The Remaining Member(s) shall have

I 30 days within- which to fespond In writlrig fo the Offering Member by
elther . )

(i) Accepting {Hie Offering Member's purchass offer; or,
(ii). Rejecting {he ptirc|
Offering Member .base
foimula. .
(FMV — GOP) x0.5 + ¢apital contribution of the Offerfng Member(s) at the- time of purchaslng the
property minus prorated liabilittes.
The specific: Intent of this' provision is that. once the Offering Member presented his or Iis. offer {0 the
Remaining Members, then the Remaining Members shall either sell or buy at-the_same offered prics. (or
FRAV if appralsal Is invoked) and according fo the- prodedure set forth in Sédlion 4.. In the éase thet the
Remaining Mamber(s) decids {o purchase, then Offering Member shalt be obligated to sell his or Its iMember
[nterests to the remalning Membe(s).

Eaifurs To Respond Copstltutes Acceptance.

d tipon the sarie fair market Valué (FMV) according to thé folloting

Sectlon 4.3
Fallure by all or any of the Rémaining Mefnbers to respond to the Offéring Member’s notice wihin
the thirty (30 day) petlod shall be deemed o constitute en acceptance of the Offering Member. .

Section 5. '.Rett'irn of Contributions td Capital,
,'Rst!mfi to 2 Mermber of his/her contribution to-capital shall be.as determined and permitted
by law and tbis‘Agreqment. : - .
Secfion 6. Addition of New Membeys.

A néw Merabér may be admifted into the Corqpany only upon consent of at least pinety
pereent in Mnterést of the Members. The amount: of CGapital Contribution which must be made by a
new Member shall be-determined by the vote of all existing Mémbers.

BE,
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A new Member shell not be deemed admitted into the Company until the Ciapital
Contribution required of such.persdn has been made and such person hes become a party to this

agreement,

° v

DISTRIBUTION OF PROFITS

Section 03  Qualifications aud Cenditions.

The- piofits of the Lithited Liabilify Company shall be distributed; to- the Members, from
time to tirhe, as permitted under law-and as determined. by the Manager, provided howevet, that all
distributions shall in accordance with Exhibit B, attached hereto and incorporated by reference

herein.

Section 04 Redord Date.

The Record Dite for determining Members entitled 16 recsive payment of any distribution

of profits shall be'the day in which th
of profits. Only Members’ of record
notwithstanding any transfer or assignmerit o
capital to the Member after the Record Date

on the date so fixed are entitled to receive the distribution
£ Member's intefests or the refum of‘contribuﬁgm_: fo
fixed as aforesaid, except as. Gtherwisé provided by

T law.

Secfion 05  Participation in Distribution 6f Profit,

Each Member's participation in the distribution shall be in ‘accordaricé with Exhibit B,
subject to the Tax Provisjons set forth in Exhibit A, )
Limitation on the Amount of Any Distribution of Profit,

Secfiion 06
the Liriited Liability

In no eyent shall any distribution of profit result in the assefs of

Company being less than 2l the Tiabilities of the Limited ]
excluding liabilities to Members on account of their-contributions fo capital or be in excess of that

permitted by law.
Section 07  Date of Paynient of Distribution of Profit.

Unless another time is specified by the applicablé law, the pagment of distributions of profit

-shall be within thirty (30) days of after the Record Date.

Article Vi.

ISSUANCE OF MEMBERSHIP INTEREST CERTIFICATES

Section 01  Issuaice of Certificate of Interest.

=)

e

Page 12 of 28

Liability Gompany, on the Record Date, °

002841

e Manager adopts the resolution for payment of a distribution -

002841

CLA 00 12

002841



¢¥8¢00

N
£ . I

The interest of each Meniber. in the: Comipany shall be represented by & Certificafe of
Interest (also reférred to as the Certificate of Membership Interest or'the Certificate). Upon the
execution of this Agreement aud the payment of a Capital Contribution by the Meimber, {he
Management shall cause the Company to issue ofie or more Cerfificates in the name of the Member
certifying that he/shé/it is the record holder of-the Memberstiip Initerest set forth therein.

Seéction 02 Transfer of Certificate of Tn€erest.

A Membership Interest which is transfémed in accordance with the termis of Section 2 of
Article V of this Agreement shall be transfetable on the boaks-of the Company by the record halder
thereof in person or by such yecord holder's duly authorized aftorney, but, except as provided in
Section 3 of this Article with respect ta lost, stolen or destroyed certificates, no transfer of a.
Membership Interest shall be entered until the previously issued Certificate representirig such
Interest shall have been surrendered t6 the Company and eancelled and a replacement Certificate
issued to the assignee of such Tnterest in accordance with such procedures as the Mahagerent may
establish. The management shell issue to the transferring Mémber § e Certificate represenfing
the Meinbérship Intérest not being ttansferred. by the Member, in the event such Member. only
transferred some, but not all, of the Tnterést represented by the origindl Cértificate. Except as

otherwise required by law, the Comptny shall be entifled to treat the record Holder of a
Membership Interest Certificate on'its:books.as the owner thereof for all purpases regardless of dhy

notice or knowledge to thé contiary,

Sectlon 03 I‘;os,t; Stolen or Destroyed Cértificates.

ue a new Membership Interest Certificate in place of any

The Company: shall iss :
reviously issued if the record holder of the Certificate:

Membership Interest Certificate p

(2) makes proof by affidavit, in formand substancé satisfdctory to the Managerhent,
thata pgevi‘oualy issued Certificate has béen lost, destroyed or stolen;

(b) requests the isuance of a new Centificate before the Company has hotice that the
Certificate has been acquired by & purchaser for value in good faith and without
notice-of dn adverse claifn; .
(c) Satisfies-any other réasonable requirements imposed by the Managamenf.
If a Member fails to notify the Company within g.reasonable time after it hes noffee of the
Joss, destruction of theft of a Methbership. Interest Certificate, and a transfer of {he Interest
represented by the Certificate. is registered before receiving such notification, the Compariy shall
have no liability with réspect to dny claim, against the Compariy for such 'trqn_sfgér or fof a new

Certificate.
Article VIL.
AMENPM:ENTS .
Section 01 . Amendment of Articles of Organization.’ & 4

b7
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) Notwithstanding any provision to the contrary in the Articles of Organization or this
Agreement, but subjéct to Article IX hereof, inn no-event shall the Articles of Organization be
amended without the vote of Members representing at least ninety percent (90%) of the Members

Interests.

Section 02 Amendment, Etc, of Operating Agreement,
This Agreement may be adopted, altered, amended or repealed and a new Operating
Agreement may be adopted by at least ninety percent in Intetest of the Mermbers, subject to Article

Article VL
COVENANTS WITH RESPECT TO; INDEBTEDNESS,

OPERATIONS, AND. FUNDAI\/IENTAL CHANGES

The provisions of this Article IX and its Sections and Subsections “shall control and
supercede any contrary or conflictinig provisiohs contained in other Articles in this Agreement or iir
the Company’s Articles of Oiganization or any other organizationial document of the Company.

- Section 01  Title to Company Property.

All property owned by the Company shall be owned by the Company as an entity and,
insofer as permitted by applicable Jaw, no .Member shall have ary ownership interést in any
Compary property in its individual iame or right, and each rhember's interest in the Company shall
be personal property for all purposes for that member. -

Section 02  Effect of Bankruptey, Death or Incompetency of a-Member.

The bankruptey, death, dissolution, liquidation, termination or adjudication of

incompetency of a Member shall not.cause the fermination of digsohition of the Coritpany arid the

business of the Company shall continue. Upon any such occurrence, the trustee, receiver, executor,
administrator, commitiee, guardian or conservator of such Membét shall have all the rights of such
Membér: for the purpose of setiling or managing’ ifs- estate of property, subject to satisfying
conditions precedent to the admission of such assignee.as a.substitute member. The transfer by
such trustée, receiver, executor, adminiStrator, committee, ghardian or conservator of aniy Company
interést shall he subject to all of the resirictions hereunder to which-guch transfer would have been
subject if Such transfer had been made by such. bankrupt, deceased, dissolved, liquidated,

terminated 'or incompetent membef. .

g G

PO

Page 14 of 28

CLA 00 14

002843

002843

002843



¥¥8200

,,,,,,

Article X.
- MISCELLANEQUS

a, Fiscal Year.

- The Members shall have the. paramount power to fix, and from time to time, to change, the
Fiscal Yeéar of the Limited Liability Company. In the absence 6f action by the Members, the fiscal
year of the Limited Liability Company shall be on a calendar year basis and end each year on
December 31 until such time, if any, as the Fiscal Year shall be changed by the Members, and

approved by Internal Revenue service and the State of Formation.
b, Financial Statements; Statements of Account.

Within ninety (90) business days after the end of each Fiscal Year, the Manager shall send

to each Member who was 2 Member in the Limited Liability Company at any tiime during the ‘

Fiscal Year then ended an unaudited statement of assets, liabilities and Contributions Ta Capital as
of the end of such Fiscal Year and related unaudited statements of income or loss and chariges in
assets, liabilities and Contributions to Capital, Within forty, five (45), days after each fiscal quarter
of the Limited Liability Company, the.Manager shall mail or otherwise deliver to each Member an
unaudited report providing narrative and-summiry financial inforfation with respect to the Limited
Liability. Gompany. Annually, the Manager shall cause appropriate federal and applicable state ax
returns tq be prepared and filed. The Manager shall mail or otherwise deliver to each Member who
was a Member in the Lirnited Liability Cémpary at any timie during the Fiscal Year & copy of the
tax feturn, including all schedules theteto. The Manager may extend such time period in’its sole
discretion if additional time is necessary to furnish complete and dccurate iiformation pursuant to
this Section. Any. Member or Manager shall the right-to inspect all of the books and records of the
Company; including tax filings, property management reports, bank statements, ¢ancélled cliecks,
invoices, purchase arders, check ledgers, savifigs accounts, investiriést actounts, and checkbooks,
whether electranic or paper, pravided such Mémber comiplies with Article II, Section 4.

¢, Events Requiriiig Digsolution.

The following events shall requite dissolution winding up the affairs of the Limited

Liability Coinpany:
1. When the period fixed for the duration of the Limited Liability Coipany
expires as specified in the Afticles of Organization.

#
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d. Choice of Law.

IN ALL RESPECTS THIS AGREEMENT SHALL BE GOVERNED AND CONSTRUED
IN ACCORDANCE WITH THE LAWS OF THE STATE OF NEVADA INCLUDING ALL
MATTERS OF CONSTRUCTION, VALIDITY, PERFORMANCE AND THE RIGHTS AND
INTERESTS OF THE PARTIES UNBER THIS AGREEMENT WITHOUT REGARD TO THE
PRINCIPLES GOVERNING CONFELICTS OF LAWS, UNLESS OTHBRWISE PROVIDED BY

WRITTEN AGREEMENT.,
e Severability.

If-any of the provisions of this Agieement shall contraveré or be held invalid or
unenforceable; the affected provision or provisions of this Agteement shall be constiued or
restricted in its or their-application only to the extent: necessary to permit-the fights, interegt, duties
and obligations of the parties hereto to. be. enforced according to the purpose and intent of this
Agreement and in conformance with the.applicable law or lavs.

f: Sueccessors and Assigns,
Except ds othervmse provxded thls Agreement shalI be bmdmg upon. and inure. to the benefit
g. Non-waiver.

No provision of this Agreement shall be deemed to have been waived unless such waiver s
contained in a written notice given to the pa:ty claiming such-waiver has accuired, provided that no
such vaiver shall be deeimed to be a waiver of any other or firther. obligation or hablhty of the

party or parties in whose favor the waiver was given.
h. Captmns.

Captions contained in this Agreement are inserted only &s a matter of convénience and in nd
way define, limit or extend the scopé or intent of this Agreernent or any provision hereof.

i. Counterparts.

This Agreement may be executed in several counterparts, each of which. shall be desmed an
original but all of which shall constitute one and the, same instrument.-It-shall not be necessary for

all Members to execute the same couriterpart fiereof.

j. Definition of Words.

pertains to a corporation mem_ber

k. Membership. ) . .
E) A
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o A corporation, pertership, limited liability ct;mpany, limnited Hability parfnership or
individual may bé a Member of this Limited Liability Company. '

I, Tax Provisions,
The provisions of Exhibit 4, attached hereto are incorporated by reférénce as if filly

rewritten herein.

N ARTICLE XI
INDEMNIFICATION AND INSURANGE

Section 1, Indemnification: Proceeding Other than by Company. The Compary may
indemnify any person Who was or is a parfy or is threatened to be made a party to any threatened,
pending or completed action, suit or proceeding,. whether civil, criminal, administrative or
investigative, éxcept an action by or in the right of the Company, by reason of the faot that he.or
she is or was a Manager, Member, officer, e',xi:n_plpyee or agent of the Corripany, or is or was serving,

at the request of the Conipany as a manager, member, shareholder, director, officer, partner, tristee; |

employee or agent-of any other Persan, joint venture, trust or othef entéiptise, against expenses,
including attoméys' fees, judgments, fines and afmounts paid in settlement actually and reasonably
inéurred by him or her in cennection with the action, suit or proceéding ifhe or she deted it goad
faith and in 2 manner which he or shie reasonably beliéved to be in or not opposed to the best .
interests of the Company, and, with respect-to .a.ny criminal.action or proceeding; had no reasonable
cause to believe his or herconduct was unlawful. The termination of any actidn, stit or ptoceeding
by judgment, order; setflement, conviction;, or upon a plea of nolo contendere or its equivalent, does
not, of itself, create a presumption that the-pefson did not acf in good faith and in a mantier which
he or she teasongbly believéd to be in.or not opposed to the best interests of the Company; and that,
with respect to any criminal action or proceeding, he or she had reasonable cause to believe-that his

or her conduct was unlawful,

Section 2.  Indemmifieation: Prdceeding by Company. The Company may indemnify any
person who was or is. & party or is threatened to be made a party to any threatened, pending or
coripleted actioir or-suit by or in the right of the Company to progure a judgmerit in its favor by
reason of the fact that hie or she is or was a Manager, Member, officer; employée or agerit of thie
Company, or is or was serving at the request-of the Company as a manager, member, shareholder,

director, officer, partner, trustee, employee or agent of any other Pefson, joint Vénture, trust ofother

enterprise against expensés, including amounts paid in seftlement and attorneys' fees actuallyand
reasonably fncurred by him or her in connection with the defense or settlement of the action oF suit
if he or she acted in good faith end in a manner which he or she reasonably believed to bé in or not
opposed fo the best interests-of the Company. Indemnification may not be made for any claim,
issue or matter as to which such a person has been adjudged by a court of compefent Jjurisdiction,
after exhaustion of al appeals there ffoin, td be liablé to the Company ot for amounts paid in
settiement fo the Compiny, unless and.only fo the extent that the court irr which the action or suit
was brought or other court of competent jurisdiction.determines upon application that in View of all
the circumstances of the case, the person is fairly and reascnably entitled to indemnity for such
expenses as the court deems proper. : .
%0
A
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Section 3: Mandatory Indemuification. To the extent thata Manager, Member, officer,
emplayee or agént of tHe Coinpany has been successful on the merits or otherwise in defense of any
action, suit or proceeding described in Article XI, Sections 1 and 2, or in defense of any claim,
issue or matter therein, he or she must be indemnified by the Company against expenses, ificluding
attorneys' fees, actudlly and reasonably incurfed by him or her in connection with the defense.

Sections

Section 4. Authotizafion of Indemmification. Any indemuificatiori under Article X,
1 and 2. unless ordered by a court or advanced pursuant to Section 5, may be made by the
Company only as authorized in the specific case upon a determination that indemnification of the
Manager, Member, officer, employee or agent is proper in the circumstances. The determination
must-be made by a majority of the Members if thie peison seeking indemnity is not a majority
owner of the Mexnber Iiterests or by independent legal counsel selected by the Manager in a

written opinion,

Seection 5.. Mandatory Advancement of Expenses. The expenses of Managers, Meinbers and
officers incurred in defendirg a civil or criminial actios, suit or proceeding must be paid by the
Company as they are incutied and in advance of the final disposition of the action, suit.or
proceeding, upon receipt of an undertaking by ar on behalf of the Manager, Memiber or officer to
repay the amount if it is ultimately determined by a court of competent jurisdietion that he or she s
1ot entitled to. be indemnified by the Company. The pravisions.of this Section 5 do not affect any
rights to advancement of expenses to which personnel of the Compariy otfier than Managers,

Members or officers may bé éntitled under any confract or otherwise.

Section 6.  Effect and Continuation, The indemnification and advancement of expenses
authorized in or ordered by a court pusuant to Asticle X1, Sections 1 -3, inclusive:

A) Daes not exclude ary ofher rights to which a-person seeking indemnification or advancement
or any limited liability company

of expenses may be entitled under the Articles of Organization 3
if any, or otherwise, for either an action in

agreement, vote of Members or disinterested Managers, 1
his or her official capacity or an action in another capacity while holding his or her office, except
that indemnification, unless ordered by a court pursuant to Article X1, Section 2.or for the )
advancement of expenses made pursuant to Section Article X1, may not be made to or on behalf of
any-Member, Manager or officer if a final adjudication. establishes that his oi heracts of amissions
involved intentional misconduct, fraud or a knowing violation of the law and was material to the

. cause of action.

(B) Coritinues for a person who has ceased to be a Member, Manager, officer, employee or agent
and inures to the benefit of his or her heirs, executors and administrators.

(C) Natice of Indemmnification and Advancement. Any indemnification of; or advancement of
expenses to, a Manager, Mernber, officer, employee or agent of the Company in accordance with
this Article X[, if arising out of a proceeding by or on behalf of the Company, shall be reported in
writing to the Members with or before the potite of the next Members' meeting. :

e X1 by the Members of the

(D) Repeal or Modifieation, Any repeal.or modification of this Articl
srsely affect any right of a Manager, Member, officer, employee or agent of

Company shall not adve ;
the Company existing hereunder at the time of such repeal or modification.

v,
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 ARTICLEXU
INVESTMENT REPRESENTATIONS; PRIVATE OFFERING EXEMPTION

Each Member, by lifs or its execution of this Agréement, héreby represents and warrants to, and
agreés with, the Managers, the other Members and the Company as follows: -

Section 1. _ Pre-existing Relationship or Experience. (i) Such Member has a preexisting
personal or business relationship with the Company or one ornore of its officers or confrol persons
or (ii) by reason of his or its business or financial expetience, or by reason of-the business or
finanéial éxperienée of his or i{s financial advisor who is unaffiliated with and who is not
compensated, directly or indirectly, by the Company or any affiliate or selling agent of the
Company; such Member is capable of evaluating the risks and mérits 6f an investment in the
Company and of protecting his or. its own interests in connection with this investment, )

Section 2. No Advertising: Such Member has not seen, received, been presented with or been
solicited by any leaflet, public promotional meeting, newspaper or magazine article or
advertisement, radio or televisian advertisement, or any other form of advertising or general
solicitation with respect to the offér or sale of Interests in the Company.

Section 3. Investment Intent. Such Member is acquiring the Interest for inircstmcnt‘purgoscs
for his or its own account orily and not with a view to or for sale in.cotiiection with any distribution

of all or any part of the Interest.

Seétion 4. Economic Risk. Such Member is financially able to bear the econormic risk of his or
its investment in the Company, including the total loss thereof,

Secfion 5. No Iieg'istraﬁon of Units Such Member acknowledges.that the Interests have not
been registered under the Securities Act of 1933, as amended (the "Securities Act®), of qualified
under any state securities law or under the laws of any other j urisdiction, in reliance, in part, en
such Member's representatiofis, warranties and agreemients herein.

Section 6. No Obligation to Register. Such Member represents, Warfants' and agrees that the
Company and the Managers are under no obligation to register or qualify the Interests under the
Securities Act or under any state securities law or under the laws of any other jurisdiction, or to
assist such Member in complying with any exemption from registration and qualification.

Section 7. No Disposition in Violation of Law. Without limiting the representations set forth
above, and without limiting Asticle 12 of thi§ Agteement, su¢h Member will not meke any
disposition of all or auy part of the Interests which will result in the violation by such Mémber or
by the Company of the Securities Act 6r any other applicable securities laws. Without liniiting the
foregoing; each Member agrees, not to make any disposition of all or any part of the Interests unless
and until:(A) there is then in effecta registration statement under the Securities Act covering such
proposed disposition and sach disposition is made in accordance' with such registration statement
and any applicable requirements of state sécurities laws; or(B) such- Membier has notified the
Comipany-of the proposed disposition and has:furnished the Company with a detailed statement of
the circumstances surrounding the proposed disposition, and if reasonably requested by the

©
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Managefs, speh Member has furnished the Company with a written opmlon of legal counsel,

reasona&ly satisfactory to the Company, that such dxsposmon will hot require registration of any
securities under the Securities Act or the consent of or a permit from appropriate authorities under

any applicable state securities law or under the laws ofany other-jurisdiction,

Sectich 8. Finaneial Estimate and Projéctions. That it understands that a[l projections and
finaricial or other materials which it may have been fiumished are not based on historical operatiig
results, because no reliable results exist, and are based only upon estimates and assumptions which
are subject to future conditions and events which are unpredictable and which may not be relied

upon in making an investment decision,

ARTICLE X111
Preparation of Agreement.

Sectionl.  This Agreernent has been prepared by David G. LeGrand, Esq. (the-“Law
Firm®), aslegal counsel to the Gompany, and:
(A) The Members have been advised by the Law Finn that a conflict of interest

would exist among the Members and the Company as the Law Fitm is
representing the Company and not any individual members, and

The Mentbers have been advised by the Law Firm to seek the advice of
independent courisel; and

®

(C) The Members hgve been itpresented by independent éounsel or have had the
opportunity to seek such representation; and :

(D) The Law Firm has not given atiy advice or made any representations fo the
Members with respect to any consequences of this Agreement; and

(E) The Members have been advised that the terms and provisions of this
Agreement may have tax consequences and the Members have beer advised
by the Law Firm to seek ind;pendiant— counsel with respect thereto; and

(F)  The Members have been represented by independent eonnse] or have had the
opportunity to seek such representation with respect to the: tax and other

consequerices of this Agreeriént.

IN WITNESS WHEREOF, the undersigned, being the Members of the above-named
Limited Liability Company, have hereunto executed this Agreement as of the Effective Date first

set forth ahove.

@ G,

Y/
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Member:

A

Shawn Bidsal, Member
éLA P}opeﬂicg, LLC

by )

Benjamin Golshani, Manager

Mana germ{[aﬁagenieﬂt:

does !
Shawn Bidsal, Manager

o T

Benjamin Golshami, Manager
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TAX PROVISIONS

1.1 Capital Aecounts.

EXHIBIT A

4.1.1

4.1.2

4.1.3

A single Capital Aécount shall be maintained for each Member (regardless
of the class of Inferesls owned by such Meinber and regardless of the time of
manner in which such Inferests were acquired) in accordance with the capital
accounting rules of Section 704(b) of the. Code, and the regulations there
under (including without limitafion Section 1.704-1(b)(2](iv) of thie Income
Tax Regulations), In general, undér stich rules; 8 Mémber's Capital Account

shall be:

4.1.1.1 increased by (i) the-amount of money contributed by the
Member to the Company (iricluding the amount of any Company
linbilities that are assumed by such Member other than in connéction
with distiibution of Comjiany property), (i) the fair ‘market value.of
property contributed by the Member to the Company (nef of
[iabilities secured by such contributed property that under-Section
752 6fthe Code the Comipany is éonsidered to a$sume or take subject
t0), and (iii) allocafions to the Member of Company income and gain
(or item thereof), ineluding intome and géin exéinpt fram. taxz:and

4,1.1.2 decreased by (1) the amaunt of money distributed to the
Member by the Cornpany (including the amount, of such Member's
individual Habilities that are assumed by the Company other thag in
connection with contributian of property to the.Company), (ii} the
fair market value of property distribited to the Mernber by the
Company (net of liabilities secuted by. such distributed.property that
uader Section 752 of the Code such Member is considered fo assume
dr take subject to), (iif) allocations to the Member of expenditures of
the Company ot deductible in computing its taxable iheome; and not
praperly, chargeablé to dapital acéount, gnd: (iv) allocationss to the
Member of Company loss and deduction (or itém thereof).

‘Where Section '704(c) of the Cade applies to Company property or where
Company ‘property is revalued pursuant to paragraph (b)(2)(iv)(t) of Section
1.704-1 of the Income Tax Regulations, 2¢h Meniber's Capital Accaunt
shall bé adjusted in aecordance with patagraph (b)(2)(iv)(g) of Seetion
1.704-1 of the.Ingome Tax Regulations as to allocations to the Members of
deprepiation, depletion, amortization and gain or loss, as computed-for book
purposes with respect to such properfy.

‘When Company property is distributed in kind (whether in conrigetion with
liguidation and dissolution or otherwise), the Capiial Accounts:of the
Members.shall first be adjusted to reflect the mannér in which the utirealized
incame, gain, loss and deduction inherent in'such. praperty (that has not been

ENe
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reflected in the Capital Acgount previously) would,be allocated among the
Members if there were a taxable disposition of such property for the fair
market value of such property (teking into account Section 7701 {g) of thie
Code) on the date of distribution, .

4,14  The Members shall direct the Company's accountants to make all netéssary
adjustments ih each Mernber's Capital Account as required by the capital
accounting rules of Section 704(b) of the Code and the regulations there
under,

5
ALLOCATION OF PROFITS AND LOSRES; TAX AND ACCOUNTING MATTERS

5.1 Alloéations, Each Member's distributive share of income, gain, loss, deduction or credit (or items
thereof).of the Company as shown on the anniial fedefal incomé tax return prepared by
the Compdriy's accountants or as finally determined by the United States Internal
Revenug. Service or the courts, and as modified by the capital accounting rules of
Section 704(b) of the Code.4nd the Income Téx Regulations thete under, as
implemented by Section 8.5 hereof, as applicable, shall be determined as follaws:

51.1  Allocations. Except as otherwise provided in this Section 1.1:

002852

5.1.1.1 items of income, gain, loss,.deduction or credit (ar ifems-
theteof) shall be allocated among the- members-in proportion to their
Percentage Interests as set forth in Zxhibit “B”, subject to the
‘Preferred Allocation schedule contained in Exhibit “B”, except that
items of loss or deductiori allocated to any Member- pursuant €6 this
Sectiori 2.1 with respect to any taxable year shall not exceed the .
maximum amount of such items that can be so'allocated without
causing such Member to have a deficit balance in his or its Capital
Account at the end of such-year, computed in accordance with the
rules of paragtaph (b)(2)()( d) of Section 1.704-1 of tlie Incdine Tax
Regulations. Any such items of loss or deduction in excess of the
limitation set forth in the préceding sentence shall be allocated as
follows and in the following order of prioxity:

5.1.1.1.1 first, to those Members who would not be subject to
such limitation, in proptrtion to their Percentage Intérests,
subject to the Preferred Allocation schedule eontained in
Exliihit “B”; and

5.1.1.1.2 Second, any remaining amount to the Members in the
manner required By the-Code and Income Tax
Regulations.

Subject to the provisions of sub'sections_ 2.1.2—2.1.11, inclusive, of this
Agreemient, the items specified in this Section L1 shall be allocated to the

&
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5.1.3

5:1.4

Membeis as riecessary to eliminate any deficit Capital Account balances and
thereafter to bring the relationship @mong the Members' positive: Capital
Account balanées in atéord with their pro rata interests.

Allocations With Respect to Property Solely for tax purposes, in determining

each Member's allocable share ofthie taxable inicome or loss of the Company,
depreciation, depletion, amortization and gain or Joss-with réspect to any
confributed property, or with respect to revalued property where the
Company's property is revalued pursuant to-paragraph GI@EVA) of
Section 1,704-1 of the Income, Tax Regulations, shall be allocated to the
Membets in the manner (as to revaluations, in the same maoner as) provided
in Section 704(c) of the Code. The alloeation shall take info account, 16 the
full extent required or permitted by the Cade, the difference between the
adjusted basis, of the property to the Member contributing it (or, with respect
1o property which has been revalued, the adjusted basis of the property to the
Compeny) and the fair market value of the property determined by the
Members at the time of its contrbution or revaluation, a the case may he.

Minimum Gain Chargeback. Notwithstanding anything to the contrary in this
Section 2.1, iftheie isa net decréase in Company Minimum Gain or

Company Nonrecoutse Debt Minimum Gain (as such terms are defined in
Sectjons 1.704-2(b) and 1.704-2(i)(2) of the Income Tax Regulations, but
substituting the term "Company" for the term "Partuexship” &s the context
requires) during a Company taxable year, then tath Member shall be
allocated jtems of Company income-and gain for such year (and, if
necessary, for subsequent years) in the mannef provided in Section 1.704-2
of the Income Tax Regulations. This provisionis intended fo be-a "minimum
gain chargeback” within the meaning of Sections 1.704-2(f) arid 1.704-
2(i)(4) of the Incomte Tex Regulationis and shall be interpreted and
implemented as. therein provided.

Qualified Income Offset, Subjett to the provisions of subsection 2. 1.3, but
otherwise notwithstanding-anything to ihe conttary in this Section 2.1, if any
Member's Capital Account has a deficit balance in excess of such Member's
obligation to restore his or its Capital Aecount balance, computed in )
‘accordance with the rules of paragraph (b)(2)(i)(d) of Section 1.704-1 of the
Income Tax Regulations, then suffieient amounts of income and gain
(consisting of a pro rata-poition of each itemr of Compafy income, including
gross income, and gain for siich year) shall be allocated to stich Member in-
an amount and manner sufficient to eliminate such deficit as quickly as
possible. This provision is intended to be 4 "qualified income offset" within,
the medning of Section-1.704-1(b)(2)(i)(d) of the Income Tax Regulations
and shall be interpreted and implemented as therein provided,

Depreciation Recapture. Subject to the provisions of Section 704(c) of the
Code and subisections 2.1.2 —2.1.4, inclusive, of this Agreement, gain
recognized (or deeined recognized under the proyisions hereof) upon the sale

©C,
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5.1/6

517

5.1.8

5.1.9

5:.1.10

or ather disposition of Compgny property, which is subjectto depreciation
recapture, shall be allocated to the Member who-was enfitled to deduct such

. depreciation.

Loang If and to the extent any Member is deemed to recognize income as a
result of any loans pursuant to the rules of Sections 1272, 1273, 1274, 7872
or 482 of the Code; or any similar provisioh now or hereafter in effect, any
corresponding resulting: deduction of the, Company shall be aflécated to the
Mefnber who is charged with the income. Subjet to'the provisions of
Section 704(c) of the Code and subsections 2.1.2 — 2.1.4, inclusive, of this
Agreement, if and to the extent the Company is deemed fo recognize income
as a result of any 16ané pursusiit to the fules of Sections 1272, 1273, 1274,
7872 or 482 of the Code, or any similar provision now or hereafier in effect,
such income shall be allocated to the Member who is entitled o any’

corresponding resulting deduction.

Tax Credits Tax credits shall generally be allocated actording to Section
1.704-1(b)(4)(ii) of the fcome Tax Regulations or as otherwise provided by
law, Investment tax credits with respect to any praperty shall be allocgted {o
the Members pro rata in accordance with the manser in which Company
profits are allocated to the Membeérs nnder subsection 2.1.1 hereof, as of the
time such property is placed in service, Recapture of any: investment tax -
credit required by Section 47 of the Cade shall be allocxted to the Members
in the same proportion in ‘which such investment tax credit was allocated.

Change of Pio Rata Inferests, Except as provided i subsections 2.1.6 and
2.1.7 heréof or as othefwise required by law, if the proportionate interests of

the Members of the Company are c¢hanged during any taxable yeax, all ifems
1o be allocated to the Members for such entire taxable year shall be prorated
on the basis of the portion of such taxable year which precédes each such
change and the portion of such taxable year on and after each such ehange
according to the number of ddys i each such portion, and the items so
allocated for each such portion shall be allocated to the Members in the
manner in which such items are allocated as provided in section 2.1.1 during
each such portion of the taxable year in question. )

Effect of Special Allocations on Subsequent Allocations. Any special
allocation of income or gain pursuant to subseetions 2.1.3.or 2.1.4 hereof
shall be taken into account in computing subsequent allocations of income’
aid gain pursuant to this Section 9.1 so that the net amount of all such
allocations to each Member shall, to the extent possible, be equal fo the net
amount that would have been-allocated to each such Member pursuant fo the
provisions of this Section 2.1 if such special allocations.of income or gain
under subsedtion 2.1.3 or 2.1.4 hereof had nét 6ccurred.

Nonrecourse and Recourse Debt, Ttems of deduction and loss attributable to
Member nonrecourse debt within the meaning of Section 1.7042(b}(4) of the

© ijﬂ
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Income Tax: Regulations shall be allocated to the Members bearing the
econorilé risk of loss with respect fo such debt in accordance with Section
1704-21)(1) of the Income Tax Regulations. Items of deduction and loss
attributable to recourse liabilities of the Company, within the meanifnig of
Séction 1.752-2 of the Income Tax Regulations, shall be aflocafed among.the
Members in accordance with the ratio in which the Members share the
economic risk of loss for such Habilities.

5.1.11 State and Local Ttems. Items of income, gain, Joss, dednetion, credit and tax
preference for state and local income tax purposes.shdll bg allocated fo dnd
amgng the Members in a maniter consistent with the allocation of such items
for fedéral income tax puiposes in accordance with the foregoing provisions

of this Section 2.1.

5.2 Accounting Mitters, The Managers or, if there be no Managers then in office, the Members shall
cause-to be maintained complete hooks and records accurately réflecting ttie-accounts,
business and transactions of the Company on & éalendar-year basis-and using such cash,
‘aceryial, or hybrid method of accounting as in the judgment of the Manager, )
Management Committee or the Members, as the case may be, is most appropriate;
provided, however, that books and records with respect to the Company's Capital
Accounts and allocations of income, gain,.loss, deduction ar credit- (or item thereof)
shall be kept under U.S. federal income, tax accounting principles as applied to

‘partnerships. .

002855

5.3 Tax Status and Refurns.

Any provision héreof to the contrary notwithstanding, solely for United
States federal income tax purposes; each of the Members hereby recognizes
that the Company may be subject to the provisions 6f Subchapter K of
Chépter 1 of Subtitle 4 of the Code; provided, however, the filing of U.S..
Partnership Returns of Income shall not be consfrued fo extend the purposes .
of the Company or expand the gbligations or liabilities of the Members.

5.3.1

53.2 The Manager(s) shall prepare or ¢ause to he prepared ail tax refurns and
statements, if any, that must be filed on behalf of the Company with any
taxing authority, and shall make timely filing thereof. Withini one-hundred
tiverity (120) days aftet the end of each calendar year, the Managex(s) shall
prepare or cause fo be prepared and delivered to each Member a report
setting forth in reasoniable detail the information with respect fo the
Company during such caleridar year reasonably required to enable each.
Member to prepare his or its federal, state and local income tax returns in
accordance with applicable law then prevailing, .

Unless otherwise provided by the Code or the Income Tax Regulations there
under, the current Managez(s), or if no Managet(s) shall have. been élected,
the Member Holding the largest Percentage Interest, or if the Percentage
Interests be equel, any Member shall be deemed to bethe *TaxX Matters

v (o
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. Member." The Tax Matters Member shall be the "Tax Matters Parmer" for
U.8. federal income-tax purposes.
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‘EXHIBIT B
' Member’s Percentage Interést Member’s Capital Contributions
Shawn Bidsal 50% $ 1,215,000 ___(30% of capital)_
CLA. Properties, LLC 50% $ 2,834,250 (70% of capital)_

PREFERRED ALLOCATION AND DISTRIBUTION SCHEDULE
Cash Distributions from capital transactions shall be distributed-per the following method between
the members of the LLC, Upon any refinancing event, and upon the sale of Compariy asset, cash is
distributed according to a “Step-down Allocation,” Step-down means that, step-by-step, cash is
allocated and distributed in the following descending order of priority, unti{ no iore cash remeins
to be alldcated. The Step-down Allocation is:

First Step, payment of all current expenses and/or liabilities of th‘e Company;

Second Step, to pay in full any outstanding loans (unless distribution is the result of &
refinance) held with financial institutions or any company-loans made from Manager(s) or
Member(s). )

Third Step, to-pay each-Member an amount sufficient fo bring their capital accounts to zeto,
pro.rata based upon capital contributions.

Final Step, After the Third Step above, any re'n;aﬁning net profits or excess cash from sale 6r
refinance shall be distributed to the Members fifty percent (50%).to Shawn Bidsal and fifty

percent (50%) to CLA Properties, LLG.

Losses shall be allocated according to Capital Accounts:

Cgsh Distributions of Profits from operations shall be allocated and distributed fifty percent (50%)
to Shawn Bidsal and fifty percent (50%) to. CLA. Properties, LLC .

It is the express intent of the parties that “Cash Distributions of Profits” refers to
distributions generated from operations resulting in ordinary income in contrast to Cash
Distributions arising from capital transactions or non-recurring events such as a saleof all
or a substantial portion of the Company’s assets or cash out fifiancing.

\g?@,
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Louis E. Garfinkel, Esq.

Nevada Bar No. 3416

LEVINE & GARFINKEL

1671 W. Horizon Ridge Pkwy, Suite 230
Henderson, NV 89012

Tel: (702) 673-1612

Fax: (702) 735-2198

Email: lgarfinkel@lgealaw.com

Attorneys for Defendant CLA Properties LLC

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

SHAWN BIDSAL,

Plaintiff/Movant,
VS.

CLA PROPERTIES, LLC, a California limited
liability company,

Defendant.

Case No.: 2:19-cv-00605-APG-BNW

CLA PROPERTIES, LLC’S MOTION

FOR ATTORNEY’S FEES

Pursuant to FRCP 54(d) and LR 54-14, Defendant CLA Properties, LLC (*CLA”) hereby
moves the Court for an Order awarding it attorney’s fees.

This Motion is made and based on all the pleadings and papers on file herein, the attached
Memorandum of Points and Authorities, the attached Affidavit of Louis E. Garfinkel, Esqr. and

any other such argument the Court may entertain.

Dated this 3”) day of July, 2019.

LEVINE & GARFINKEL

3 1

Louis E. Garfinkel, Esq (Nevada Bar No. 3416)
1671 W. Horizon Ridge Pkwy, Suite 230
Henderson, NV 89012

Tel: (702) 673-1612 / Fax: (702) 735-2198

Email: lgarfinkel@lgealaw.com
Attorneys for Defendant CLA Properties LLC
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MEMORANDUM OF POINTS AND AUTHORIITIES IN SUPPORT OF MOTION FOR

002860

ATTORNEY’S FEES

L.
PROCEDURAL HISTORY AND STATEMENT OF FACTS -

Plaintiff/Movant Shawn Bidsal (“Bidsal”) is a resident of the State of California.

Defendant CLA is a California limited liability company. The sole member of CLA is

Benjamin Golshani who is a resident of the State of California.

(“Green Valley”), a Nevada limited liability company. Attached as Exhibit “A” is a true and
correct copy of the Operating Agreement of Green Valley which has an effective date of June 15,

2011.

Resolution” and contains an arbitration clause along with an attorney’s fee provision. Under
Section 14.1, if a dispute arises, Plaintiff Bidsal and Defendant CLA are first required to mediate

the dispute, but if the dispute is not resolved, the parties agree that the dispute will be resolved

Plaintiff Bidsal and Defendant CLA are members of Green Valley Commerce, LLC

Article 1II, Section 14.1, of the Operating Agreement of Green Valley is entitled “Dispute

exclusively by arbitration. Section 14.1 states as follows:

/1]

In the event of any dispute or disagreement between the Members as to the
interpretation of any provision of this Agreement (or the performance of
obligations hereunder), the matter, upon written request of either Party, shall be
referred to representatives of the Parties for decision. The representatives shall
promptly meet in a good faith effort to resolve the dispute. If the representatives
do not agree upon a decision within thirty (30) calendar days after reference of the
matter to them, any controversy, dispute or claim arising out of or relating in any
way to this Agreement or the transaction arising hereunder shall be settled
exclusively by arbitration in the City of Las Vegas, Nevada. Such arbitration shall
be administered by JAMS in accordance with its then prevailing expedited rules,
by one independent and impartial arbitrator selected in accordance with such
rules. The arbitration shall be governed by the United States Arbitration Act, 9
U.S.C. § 1, et seq. The fees and expenses of JAMS and the arbitrator shall be
shared equally by the Members and advanced by them from time to time as
required; provided that at the conclusion of the arbitration, the arbitrator shall
award costs and expenses (including the costs of the arbitration previously
advanced and the fees and expenses of attorneys, accountants and other experts)
to the prevailing party. . . . The award rendered by the arbitrator shall be final and

002860
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Case 2:19-cv-00605-APG-BNW Document 42 Filed 07/03/19 Page 3 of 10

not subject to judicial review and judgment thereon may be entered in any court
of competent jurisdiction. The decision of the arbitrator shall be in writing and
shall set forth findings of fact and conclusions of law to the extent applicable.

See, Exhibit “A”, pp. 7-8.

Article X, Section d, of the Green Valley Operating Agreement contains a choice of law
provision. Pursuant to Article X, Section d, the Operating Agreement states that in all respects
the Operating Agreement is governed and construed with the laws of the State of Nevada. See,
Exhibit “A”, p. 16.

A dispute arose between Plaintiff Bidsal and Defendant CLA, and on September 26, 2017,
CLA filed a Demand for Arbitration with JAMS in accordance with the Green Valley Operating
Agreement. The Demand for Arbitration asserts a claim for declaratory relief under Nevada law.
The dispute involved the interpretation of buy-sell provision contained in the Green Valley
Operating Agreement. .

The Arbitration was held on May 8-9, 2018. On April 4, 2019, the Honorable Steven
Haberfield entered a Final Award. Arbitrator Haberfield found in favor of CLA with respect to
the buy-sell dispute, and further awarded CLA’s attorney’s fees and costs in the amount of
$298,256.00. Attached as Exhibit “B” is a true and correct copy of the Final Award entered by
Arbitrator Haberfield.

This action was commenced on April 9, 2019 by Plaintiff Bidsal when he filed his Motion
to Vacate Arbitration Award (the “Motion to Vacate”) [ECF 1].

Because the Motion to Vacate was in excess of twenty-four pages, Plaintiff Bidsal then
filed a Motion for Leave to File Motion in Excess of Twenty-Four Pages Re: Motion to Vacate
Arbitration Award (the “Motion for Leave™) [ECF 2].

Plaintiff Bidsal then filed an Appendix to the Motion to Vacate, consisting of six volumes
[ECF 3-17, 20].

On April 15, 2019, Defendant CLA was served with the Summons, the Motion for Leave,
and the Motion to Vacate [ECF 23].

/17
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On April 25, 2019, Defendant CLA filed its Motion to Dismiss for Lack of Subject Matter
Jurisdiction (the “Motion to Dismiss™) [ECF 25]. .

On May 1, 2019, Plaintiff Bidsal and Defendant CLA filed a Stipulation with the Court
agreeing to stay the Motion to Vacate and Motion for Leave pending a decision by the Court
regarding the Motion to Dismiss [ECF 28], which was granted by the Court on May 2, 2019
[ECF 30].

On May 13, 2019, Plaintiff Bidsal filed his Opposition to the Motion to Dismiss [ECF 33].

On May 13, 2019, Plaintiff Bidsal also filed his Motion to Remand to State Court (the
“Remand Motion”) [ECF 34].

On May 20, 2019, Defendant CLA filed its Reply in Support of Motion to Dismiss [ECF

35].

On May 24, 2019, Defendant CLA filed its Opposition to Remand Motion [ECF 36].

On May 31, 2019, Plaintiff Bidsal filed his Reply in Support of Remand Motion [ECF
37].

On June 13, 2019, the Court entered an Order denying Plaintiff Bidsal’s Remand Motion
[ECF 38].

On June 24, 2019, the Court entered an Order granting Defendant CLA’s Motion to
Dismiss on grounds that it lacked subject matter jurisdiction [ECF 40].

On June 24, 2019, the Clerk entered Judgment in favor of Defendant CLA and against
Plaintiff Bidsal dismissing the matter for lack of subject matter jurisdiction [ECF 4i].

Because Defendant CLA is a prevailing party, Defendant CLLA now moves this Court for
an Order awarding it attorney’s fees.

IL.
ARGUMENT

A. The Court Should Enter An Order Awarding CLA Its Attorney’s Fees.

1. Applicable Law Regarding Attorney’s Fees.

a. FRCP 54(d) and Local Rule 54-14.

Pursuant to FRCP 54(d)(2), a party may seek an award of attorney’s fees and related
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nontaxable expenses. Under FRC 54(d)(2), a party seeking an award of attorney’s fees must
satisfy the following requirements: (1) file a motion no later than fourteen days after the entry of
judgment; (2) specify the judgment and the statute, rule, or other grounds entitling an award of
attorney’s fees; (3) state the amount sought or provide a fair estimate of the amount sought; and
(4) disclose the terms of any agreement about fees for which the fees are made. See, FRCP 54
(d)(2).

Under Local Rule 54-14(b), any motion for attorney’s fees must include the following:

1. A reasonable itemization and description of the work performed;
2. An itemization of all costs sought to be charged as part of the fee
award and not otherwise taxable pursuant to LR 54-1 through 54-15;
3. A brief summary of the following:
A. The results obtained and the amount involved;

B. The time and labor required;

C. The novelty and difficulty of the questions involved;

D. The skill requisite to perform the legal service properly;

E. The preclusion of other employment by the attorney due to
acceptance of the case;

F. The customary fee;

G. Whether the fee is fixed or contingent;

H. The time limitations imposed by the client or the
circumstances;

L The experience, reputation, and ability of the attorney(s);

J. The undesirability of the case, if any; '

K. The nature and length of the professional relationship with
the client;

L. Awards in similar cases; and,
4, Such other information as the Court may direct.

Further, pursuant to Local Rule 54-16(c), a motion for attorney’s fees must be
accompanied by an affidavit from the attorney responsible for the billings in the case
authenticating the information in the motion and that the fees and costs are reasonable.

b. Nevada Law.
In Nevada, attorney’s fees are available when authorized by rule, statute or contract.

Flamingo Realty, Inc. v. Midwest Development, Inc., 110 Nev. 964, 991 (1994). NRS 18.010

addresses the award of attorney’s fees under Nevada law. NRS 18.010 states as follows:

111
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addresses an award of attorney’s fees and litigation expenses to a prevailing party by the court

after entering an order confirming, vacating, modifying, or correcting an award: NRS 38.243

1. The compensation of an attorney and counselor for his or her services is
governed by agreement, express or implied, which is not restrained by law.
2. In addition to the cases where an allowance is authorized by specific statute,
the court may make an allowance of attorney’s fees to a prevailing party:

(a) When the prevailing party has not recovered more than $20,000; or

(b) Without regard to the recovery sought, when the court finds that the
claim, counterclaim, cross-claim or third-party complaint or defense of the
opposing party was brought or maintained without reasonable ground or to harass
the prevailing party. The court shall liberally construe the provisions of this
paragraph in favor of awarding attorney’s fees in all appropriate situations. It is
the intent of the Legislature that the court award attorney’s fees pursuant to this
paragraph and impose sanctions pursuant to Rule 11 of the Nevada Rules of Civil
Procedure in all appropriate situations to punish for and deter frivolous or
vexatious claims and defenses because such claims and defenses overburden
limited judicial resources, hinder the timely resolution of meritorious claims and
increase the costs of engaging in business and providing professional services to
the public. '
3. In awarding attorney’s fees, the court may pronounce its decision on the fees at
the conclusion of the trial or special proceeding without written motion and with
or without presentation of additional evidence.
4. Subsections 2 and 3 do not apply to any action arising out of a written
instrument or agreement which entitles the prevailing party to an award of
reasonable attorney’s fees. :

NRS Chapter 38 governs mediation and arbitration under Nevada law. NRS 38.243

states as follows:

111
111

/1]

1. Upon granting an order confirming, vacating without directing a rehearing,
modifying or correcting an award, the court shall enter a judgment in conformity
therewith. The judgment may be recorded, docketed and enforced as any other
judgment in a civil action.

2. A court may allow reasonable costs of the motion and subsequent judicial
proceedings.

3. On application of a prevailing party to a contested judicial proceeding under
NRS 38.239, 38.241 or 38.242, the court may add reasonable attorney’s fees and
other reasonable expenses of litigation incurred in a judicial proceeding after the
award is made to a judgment confirming, vacating without directing a reheéaring,
modifying or correcting an award.
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2. Basis For An Award of Attorney’s Fees.

On June 24, 2019, the Court entered an Order granting Defendant CLA’s Motion to
Dismiss on the grounds it lacked subject matter jurisdiction [ECF 40], and on that same date, the
Clerk entered Judgment in favor of Defendant CLA against Plaintiff Bidsal dismis.sing the matter
for lack of subject matter jurisdiction [ECF 41]. As such, Defendant CLA is a prevailing party.

This litigation should have never been filed in Federal Court. The first issue that arises
any time a party considers litigating in Federal Court is subject matter jurisdiction. Federal
Courts are courts of limited jurisdiction. If Plaintiff Bidsal had performed the most basic
research, he would have determined that even though arbitration under the Operating Agreement
is governed by the Federal Arbitration Act, he nevertheless had to establish an independent basis
for federal jurisdiction. Based on clear and unambiguous Ninth Circuit precedent and the factual
record, Plaintiff Bidsal should have immediately determined that diversity jurisdiction or federal
question jurisdiction did not exist.

CLA is entitled to an award of attorney’s fees under the Operating Agreement or Nevada
law.

Article I1I, Section 14.1 of the Operating Agreement contains an arbitration clause along
with an attorney’s fees provision. Under Section 14.1 of the Operating Agreement, the arbitrator
shall award attorney’s fees and costs to the prevailing party which occurred in thi$ case. Section

14.1 also contemplates that the award entered by the arbitrator would be final, not subject to

judicial review, and any court of competent jurisdiction could enter a judgment on the award.

See, Exhibit “A”, pp. 7-8. Based on Section 14.1, CLA, as a prevailing party, is entitled to an
award of attorney’s fees under the Operating Agreement. |

/1]

/1]

/17

/1]
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Case 2:19-cv-00605-APG-BNW Document 42 Filed 07/03/19 Page 8 of 10

CLA is also entitled to an award of attorney’s fees under Nevada law. Art'icle X, Section
d, of the Operating Agreement contains a choice of law provision. Pursuant to Article X, Section
d, the Operating Agreement states that the Operating Agreement is governed by Nevada law.
See, Exhibit “A”, p. 16. Since Nevada law applies, the Court can award Defendant CLA
attorney’s fees pursuant to NRS 18.010(2)(b), which states that when a court finds that a claim
was brought or maintained without reasonable ground or to harass the prevailing party, the court
may award attorney’s fees to the prevailing party. A frivolous or groundless claim is one “not

supported by any credible evidence” at the time the claim was brought. See, Bobby Berosini,

Ltd. v. People for the Ethical Treatment of Animals, 114 Nev. 1348, 1354, 971 P.2d 383, 387

(1998) (quotations omitted). Moreover, NRS 18.010(2)(b) states that the court shall liberally
construe the provisions of NRS 18.010(2)(b) in awarding attorney’s fees in all appropriate
situations. Based on the clear and unambiguous Ninth Circuit precedent and the factual record,
the Court can unquestionably conclude that this lawsuit was brought or maintained without
reasonable ground or to harass CLA.

If this lawsuit was properly filed in State Court, CLA would have the opportunity to
pursue an award of attorney’s fees and costs. NRS Chapter 38 governs mediation and arbitration
under Nevada law. NRS 38.243 allows the court after entering an order confirming, vacating,
modifying or correcting an award, to award a prevailing party reasonable fees and other expenses
incurred in the proceedings after the award is made. |

In sum, Defendant CLA is entitled to an award of attorney’s fees pursuant to the
Operating Agreement or under Nevada law.

3. CLA is Entitled To Award Of Attorney’s Fees In The Amount of $8,604.40.

Attached as Exhibit “C” is the Affidavit of Louis E. Garfinkel, Esq. which is incorporated
in this Motion by reference. Mr. Garfinkel’s Affidavit is submitted pursuant to Local Rule 54-
14, and addresses each of the items enumerated in Local Rule 54-14(b) and satisfies Local Rule
54-14(c). In accordance with Local Rule 54-14(b)(4), CLA will provide the Court with any such

additional information it may require to decide this Motion.

-R- 002866
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Pursuant to Mr. Garfinkel’s Affidavit, Defendant CLA seeks attorney’s fees in the amount
of $8,604.40. In addition to addressing each of the matters listed in Local Rule 54-14(b), Mr.
Garfinkel’s Affidavit establishes the attorney’s fees sought by CLA are reasonable.

HI.
CONCLUSION

For the above and foregoing reasons, Defendant CLA’s Motion for Attorney’s Fees should
be granted. Defendant CLA should be awarded attorney’s fees in the amount of $8,604.40.
Dated this 3¢ day of July, 2019.
LEYINE & GARFINKEL

5. vﬂ
By: ‘) m

Louis E. Garfinkel, Esq. (Nevada Bar No. 3416)
1671 W. Horizon Ridge Pkwy, Suite 230
Henderson, NV 89012

Tel: (702) 673-1612 / Fax: (702) 735-2198

Email: lgarfinkel@lgealaw.com
Attorneys for Defendant CLA Properties LLC
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CERTIFICATE OF SERVICE

[

I certify that [ am an employee of Levine & Garfinkel and that on this /Y~ N day of July,

2019, 1 served a true and correct copy of the foregoing CLA PROPERTIES, LLC’S MOTION
FOR ATTORNEY’S FEES via CM/ECF Services to:

James E. Shapiro, Esq.

Nevada Bar No. 7907

Sheldon A. Herbert, Esq.

Nevada Bar No. 5988

Smith & Shapiro, PLLC

3333 E. Serene Ave., Suite 130

Henderson, NV 89074

T: (702) 318-5033 / F: (702) 318-5034

E: jshapiro@smithshapiro.com
sherbert(@smithshapiro.com

Attorneys for Plaintiff/Movant Shawn Bidsal

< ’/{f'/ AL

An Employee of LEVINE & GARFINKEL

-10- 002868
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From: Aimee Cannon

To: Aimee Cannon

Subject: FW: motion for attys fees

Date: Thursday, January 16, 2020 1:59:21 PM

From: James E. Shapiro
Sent: Thursday, December 26, 2019 5:33 PM
To: rod@rtlewin.com

Cc: 'Louis Garfinkel' <LGarfinkel@lgealaw.com>; rda@rtlewin.com; Dan Goodkin
<dgoodkin@goodkinlynch.com>

Subject: RE: motion for attys fees

Thanks Rod.

A number of weeks ago, | asked you Ben’s calculation on the payoff. Without that information, we
won’t be able to provide a response to your latest demand. What is your ETA on that?

Also, if you were to file a motion for attorneys fees, you will have to attach a copy of your billing
statements. Please provide that to me ASAP.

Finally, given the fact that this is a holiday weekend, your demand for a quick turnaround is not very
professional, particularly when you indicated you would have this information to me much earlier.

Sincerely,

James E. Slzapiro, Esq.
jshapiro@SmithShapiro.com

From: Rodney T. Lewin <rod@rtlewin.com>

Sent: Thursday, December 26, 2019 3:01 PM

To: James E. Shapiro <JShapiro@smithshapiro.com>

Cc: 'Louis Garfinkel' <LGarfinkel@Igealaw.com>; ben@claproperties.com; rda@rtlewin.com
Subject: motion for attys fees

Importance: High

James,

002870
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We have calculated the time spent in the State court proceeding to confirm (or vacate). The
total charges for both Louis’ firm and ours is (not counting December time to prepare motion
some of which we have already incurred and which we would waive if agreement can be
reached) is $67,922.35.

We need a quick response because it is our understanding that there are only a few more days

within which for us to move for those fees. So unless you can agree by Monday the 30mit

the latest we will have no alternative but to move for those fees, and once again the time
spent on such motion is compensable.

Please advise.

Thanks.

Rodney T. Lewin

Law Offices of Rodney T. Lewin, APC
8665 Wilshire Blvd

Suite 210

Beverly Hills, California

90211-2931

Tele: 310-659-6771

Fax: 310-659-7354

E-Mail: rod@rtlewin.com

CONFIDENTIAL COMMUNICATIONS

This e-mail is covered by the Electronic Communications Privacy Act, 18 U.S.C. §§ 2510-2521 and is
legally privileged. This e-mail message and any files transmitted with it may also be subject to the
attorney-client privilege and attorney work-product doctrine, and contain confidential information
intended only for the person(s) to whom this e-mail message is addressed. If you have received this
e-mail message in error, please notify the sender immediately by electronic mail
(rod@rtlewin.com) and destroy the original message without making a copy. Thank you.
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Instructions for Submittal of Arbitration to JAMS

TO RESPONDENT (pagty on wow DEAND FOR ARBITRATION IS MDE) - Addmoeceondensonpaged

,'}:,f,‘;"“"‘“' Shawn Brdsal

Amm' 14309 Sherman Way Boulevard Surte 201 -

mc.nr Van Nuys o STATE Callfornla zrp- 9-1405 |

PHONE 818“901 8800 X EMALL

Wc1co@yahoo com

RESPONDENT'S REPRESENTATIVE OR ATTORNEY (IF KNOWR) - o o e e e e e e
REPRESENTATIVE/AYTORNEY James E. Shaprro X

FIRN/ Smrth & Shaplro

CDHPANY

ADDRESS 25.5_0 St. 'Rose Parkway, Surte. 220

cm” Henderson e Nevada : P 89674

Cowe 702-318-5033 "';Ax"7'62$31845034 KD Jshaplro@smlthshaplro com

002873

Add more cdlaimants on page 7.

FROM CLAIMANT S
CLAIMANT CLA Propertres LLC

HAME

AnuREss 2801 South Maln Street

' cm - LOS Angeles T smE Callfornla ZIP90007 -

bengol?@yahoo com

PHOKE 213—718-—2416 FAX ) EMAIL

CLAIMANT'S REPRESENTATIVE OR ATTORNEY (IF KNOWN) e e
represenoanvensrroeey (1) Rodney T. Lewm and (2) LOUIS Garfinkel (InfO on attached)

FIRN/ Law Oft" ices Rodney T. Lewrn APC

COMPANY
wowess 8665 Wilshire Boulevard, Suite 210 - )

o Beverly Hills | STATE Callfornla | zrp”(QOZ.’l“’l .

e 310-659-6771  mx 310-659-7354 e rod@rtlewin.com

JAMS Demand grt;&.rll\alQ Lon 1-8 ) Page 2 of 7
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. Demand for Arbitration Form (continued)
Instructions for Submittal of Arbitration to JAMS

MEDIATION IN ADVANCE OF THE ARBITRATION

D If mediation in advance of the arbitration is desired, please check here and a JAMS Case Manager will assist the
parties in coordinating a mediation session. -

NATURE OF DISPUTE / CLAIMS & RELIEF SOUGHT BY CLAIMANT . e

; CLAIMANT HEREBY OEMANDS THAT YOU SUBMIT THE FOLLDWING DISPUTE TC FiNAL AND BINDING ARBITRATION.
: A MORE BETAILED STATEMENT OF CLAIMS MAY BE ATTACHED IF REEDED.

‘Claimant and Respondent are the sole members of Green Valley Commerce, LLC, a Nevada
:limited liability company ("Green Valley"), each witha 50% membership interest. Green Valley is
-‘governed by its Operating Agreement dated June 15, 2011. Article V Section 4 of the Operating

“:Agreement is captioned Purchase or Sell Rig

QSection 4 are buy-sell rights whereby one me
‘called "Offering Member" and the latter called "Remaining Member) at a formulad price based on

‘the fair market value of Green Valley (called "FMV"). The Remaining Member then has the right
‘either (1) to sell at the price based on the FMV stated by Offering Member, (2) demand an
gappraisal to determine FMV or (3) buy out the Offering Member at the same FMV.

gh his counsel (and there labelled "Offering Member") offered:
"Remaining Member") at a price based on $5,000,000 fair
"FMV"). In a timely fashion Claimant responded

s and exercises its option to purchase your 50%

rms set forth in the July 7, 2017 letter based on

:your $5,000,000 valuation of the Company." Respondent has refused to sell his interest, but
: linstead has demanded an appraisal to determine FMV.

ht among Members. In effect the provisions of
mber can offer to buy out the other (the former

1On July 7, 2017 Respondent throu
ito buy out Claimant (there labelled
‘maket value of Green Valley (there labelled
(directily to Respondent) in part that it "elect

002874

/In fact Section 4.2 in part provides that “If the offered price is not acceptable to the Remaioning
:‘Member(s), within 30 days of receiving the offer, the Remaining Members (or any of them) can

.erquest to establish FMV. . |t does not provide that the Offering Member can after setting the
-{FMV himself can then demand an appraisal; that was the sole right of the Remaining Member _

:(option (2) above). But Claimiant did not exercise that option. Rather it elected the third option, to :

.:buy out Respondent based on the FMV that Respondent established.

:Any doubt in this regard is removed by the concluding paragraph of Section 4.2 which states:
“The specific intent of this provision is that once the Offering Member preseented his or its offer to |

“‘the Remaining Members, then the Remaining Members shall either sell or buy at the same

“offered price (or FMV if appraisal is invoked) . ..In the case that the RemainigMember(s) decide :
is or its Member Intersts to the :

:remaining Member(s)."

AMOUNT {N CONTROVERSY (US DOLLARS)

DO AN AL b
APPENDIX0835
JAMS Demand for Arbitration Form  ~ Page 30f7
002874
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. Demand for Arbitration Form (continued)
Instructions for Submittal of Arbitration to JAMS

@5 1ams

ARBITRATION AGREEMENT
This demand is made pursuant to the arbitration agreement which the parties made as follows. Please cite location of arbitra-

tion provision and attach two copies of entire agreement.

: . ”A;'él‘:rRATIUN PRU.\I.l;l-UH.L-U.GATlﬂN
Article 1ll, Section 14.1 of the Operating Agreement in part states:

"Dispute Resolution. [After providing for possible resolution through representatives which has
taken place without success it states] [Alny controversy, dispute or claim arising out of or rlating in
any way to this Agreement or the transactions arising herunder shall be seettled exclusively by
arbitration in the City of Las Vegas, Nevada. Such arbitration shall be administered by JAMS in
accordance with its then prevailing expeidted rules, by one independent and impartial arbitrator
selected in accordance with such rules. The arbitration shall be govemed by the United States
Arbitration Act, 9 U.S. C. § 1 et seq. The fees and expenses of JAMS and the arbitrator shall be
ishared equally by the Members and advanced by them from time to time as required; provided
ithat at the con;clusion of the arbitration, the arbitrator shall award costs and expenses (including |
#Eh%ees and expenses of attorneys, :

ithe costs of the arbiration previously advanced and
" (Other details follow within the section.)

gaccountants and other experts) to the prevailing party.

i
i
i

i
i
i

RESPONSE f
The respondent may file a response and counter-claim to the above-stated claim according to the applicable
arbitration rules. Send the original response and counter-claim to the claimant at the address stated above with

two copies to JAMS.

REQUEST FOR HEARING

REQUESTED LOCATIGN LLas Vegas, Nevada

ELECTION FOR EXPEDITED PROCEDURES (IF cOMPREHENSIVE RULES APPLY)

See: Comprehensive Rule 16.1
By checking the box to the left, Claimant requests that the Expedited Procedures described in JAMS Compre-
lied in this matter. Respondent shall indicate not later than seven (7) days

hensive Rules 16.1 and 16.2 be app
from the date this Demand is served whether it agrees to the Expedited Procedures.

SUBMISSION INFORMATION ~—_.%

"o September 26,2017

SIGNATURE i/
} -
“wie"C'A Properties. LLC, by Rodney T. Lewin, its attorney

(PRINT/TYPED)

ADDANDLIVY.ALOR
X1 L.l‘ﬂ.}l/\UUdU
itrati Page 4 of 7

JAMS Demand for Arbitration Form
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ATTACHMENT

: .The information for Louis Garfinkel is as follows:

Louis E. Garfinkel, Esq.
Nevada Bar No. 3416

Levine, Garfinkel & Eckersley
8880 W. Sunset Road, Suite 390
Las Vegas, NV 80148

Tel: (702) 673-1612

Fax: (702) 735-2198

The relief sought is as follow: Respondent be ordered to transfer his interest in Green Valley

Commerce, LLC (“Green Valley”) to Claimant upon payment of the price determined in
accordance with Section 4 of the Operating Agreement for Green Valley using five million

dollars as the fair market value of Green Valley.

APPENDIX0837
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1 PROOF OF SERVICE
2 || STATE OF CALIFORNIA, COUNTY OF LOS ANGELES
3 I am employed in the County of Los Angeles, State of California. I am over the age of
18 and not a party to the within action; my business address is 8665 Wilshire Boulevard, Suite
4 {| 210, Beverly Hills California 90211-2931.
5 . On September, _2_(4_, 2017, I served the foregoing document described as DEMAND
FOR ARBITRATION FORM on the interested parties in this action by placing a true copy
_6.] thereof enclosed in a sealed envelope addressed as follows:
.7 A
‘8 || James E. Shapiro Shawn Bidsal
-l Smith & Shapiro 14309 Sherman Way, Suite 201
9 || 2520 St. Rose Parkway, Suite 220 ] Van Nuys, California 91405
Henderson, Nevada 89074
10
11
_X_ BY MAIL: I caused such envelope to be deposited in the mail at Beverly Hills,
12 || California. The envelope was mailed with postage thereon fully prepaid. I am "readily
familiar" with the firm's practice of collection and processing correspondence for mailing. Itis
13 || deposited with the U.S. Postal Service on that same day in the ordinary course of business. |
am aware that on motion of party served, service is presumed invalid if postal cancellation date
14 || or postage meter date is more than 1 day after the date of deposit for mailing in affidavit.
15 || __ VIA OVERNITE EXPRESS I caused such packages to be placed in the Ovemite Express
pick up box for overnight delivery.
16 .
___ VIAE-MAIL TO:
17 ’
~ Al ..~-BY FACSIMILE. Pursuant to Rule 2005. The fax number that I used is set forth above.
18 || The facsimile machine which was used complied with Rule 2003(3) and no error was reported
by the machine. Pursuant to Rule 2005(i), the machine printed a transmission record of the
19 || transmission
20| __ BYPERSONAL SERVICE I personally delivered such envelope by hand to the
addressee(s).
21
_X STATE Ideclare under penalty of perjury under the laws of the State of California that
22 || the above is true and correct.
23| __ FEDERAL Ideclare that I am employed in the office of a member of the bar of this court
at whose direction the service was made.
24
Executed on September 24 _, 2017 at Beverly Hills, California.
25
26 M Aot
27 /meuaSﬂva
28 /
' APPFNDIX0838
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A-19-795188-P DISTRICT COURT

CLARK COUNTY, NEVADA
Other Civil Filings (Petition) COURT MINUTES September 10, 2019
A-19-795188-P In the Matter of the Petition of

CLA Properties LLC

September 10, 2019 09:00 AM  All Pending Motions (9/10/2019)

HEARD BY: Kishner, Joanna S. COURTROOM: RJC Courtroom 12B
COURT CLERK: Botzenhart, Susan

RECORDER: Harrell, Sandra

REPORTER:

PARTIES PRESENT:

James E. Shapiro Attorney for Respondent
Louis E. Garfinkel Attorney for Petitioner

JOURNAL ENTRIES

PETITION FOR CONFIRMATION OF ARBITRATION AWARD AND ENTRY OF
JUDGMENT...RESPONDENT'S OPPOSITION TO CLA'S PETITION FOR CONFIRMATION
OF ARBITRATION AWARD AND ENTRY OF JUDGMENT AND COUNTERPETITION TO
VACATE ARBITRATION AWARD

Court noted non-compliance with EDCR 2.20 (g) and EDCR 7.26 having occurred by counsel,
due to courtesy copies of pleadings not having been provided by counsel to the Court, as
required. Mr. Garfinkel acknowledged the non-compliance; and apologized to the Court for
not providing courtesy copies in a timely manner. Court reminded the parties everybody
needs to comply with the rules. Statements by counsel as to the conversation made to the
law clerk by himself regarding his experience and views on courtesy copy requirements, prior
to today's hearing. Court provided an analysis on the rules and requirements. Mr. Garfinkel
requested to continue the hearing, to provide exhibits to the Court, and to set a new date on
the matter; and argued in support of relief requested. Mr. Garfinkel apologized to opposing
counsel for having him come down for the hearing today. Mr. Shapiro made no objection.
Discussions as to this matter having been heavily litigated at arbitration. Matter OFF
CALENDAR, as parties agreed to not proceed forward today with the hearing, and will get a
new date to have the matter set on calendar. Counsel for Petitioner to provide exhibits to the
Court within 5 days before such scheduled hearing.

Printed Date: 9/12/2019 Page 1 of 1 Minutes Date: September 10, 2019

Prepared by: Susan Botzenhart

002879
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Electronically Filed
1/27/2020 9:16 AM
Steven D. Grierson

CLERK OF THE Ccou
Ris o - .

Louis E. Garfinkel, Esq.

Nevada Bar No. 3416

LEVINE & GARFINKEL

1671 W. Horizon Ridge Pkwy, Suite 230
Henderson, NV 89012

Tel: (702) 673-1612

Fax: (702) 735-2198

Email: lgarfinkel@lgealaw.com

Attorneys for Petitioner CLA Properties LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

CLA PROPERTIES LLC, a limited liability Case No.: A-19-795188-P
company, Dept.: 31

Petitioner, PETITIONER CLA PROPERTIES,
Vvs. LLC’S REPLY IN SUPPORT OF
MOTION FOR ATTORNEY’S FEES
SHAWN BIDSAL, an individual, AND COSTS

Respondent. Date of Hearing: February 4,2020
Time of Hearing: 10:00 a.m.

Petitioner, CLA Properties, LLC (“CLA or Petitioner”), hereby submits its Reply in
Support of Motion for Attorney’s Fees and Costs.

This Reply is made and based on all of the pleadings and papers on file herein, the
attached Memorandum of Points and Authorities, the Affidavits of Rodney T. Lewin, Esq. and
/11
/11
11/

117/
111/

11/

1

002880

Case Number: A-19-795188-P 002880



188200

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

002881

Louis E. Garfinkel, Esq., and any such argument the Court may entertain.
DATED this Q/; day of January, 2020.

LEVINE & GARFINKEL

{ A -
L’f & h
By: D g é’ﬁ(ﬂ K‘/g
Louis E. Garfinkel, Esq.
Nevada Bar No. 3416
1671 W. Horizon Ridge Pkwy, Suite 230
Henderson, NV 89012
Tel: (702) 673-1612
Fax: (702) 735-2198

Email: lgarfinkel@lgealaw.com
Attorneys for Petitioner CLA Properties LLC

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF REPLY IN
SUPPORT OF MOTION FOR ATTORNEY’S FEES AND COSTS

I.
INTRODUCTION

Petitioner CLA responds to each of the claims made in Respondent Shawn Bidsal’s
Opposition to Motion for Attorney’s Fees and Costs (the “Opposition”), each of which is, at the

risk of being understated, outrageous.

CLA first addresses a point Bidsal raises in his Introduction to the Opposiﬁon. Apropos
of absolutely nothing (other than to create a distraction), the Opposition in § I.B. and later at p. 5,
line 6 states that on September 18, 2017 Petitioner in another case (“Mission Square Case”)
represented that it was a Nevada limited liability company. What Bidsal conceals is that on
December 12, 2017, the Declaration filed in the Mission Square Case of the sole member of CLA
corrected that error and stated it was a California LLC. Nor does Bidsal reveal that in the Federal
Case CLA in its Reply Memorandum filed May 20, 2019 stated in footnote 1,

iy

-2- ' 002881
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“CLA admits that it mistakenly alleged in its Answer and Counter-claims filed in
the State Action [meaning Mission Square Case] that it was a Nevada limited
liability company. However, the Declaration executed by Benjamin Golshani in

the State Action corrected the error.”

In fact, whether Petitioner is a Nevada or California LLC was never relevant to CLA’s

Motion to Dismiss for lack of subject matter jurisdiction filed in the Federal Case. As that same

footnote continued,

“Regardless of whether CLA is a California or Nevada liability company, what is
critical is the citizenship of CLA’s sole member Benjamin Golshani who is a
resident of California and not disputed by the Opposition. [Ed. Note: In fact
Bidsal’s Mission Square Case Complaint alleges just that.] As discussed in
Johnson, for the purpose of establishing citizenship, a limited liability company is
treated like a partnership and citizenship is determined by its members, which in
this case is Benjamin Golshani and he is a resident of California.”

And the Final Award issued by Judge Haberfeld in the Arbitration in part states:

“The Arbitrator has and has had continuing jurisdiction over the subject matter and
over the parties to the arbitration who/which are Claimant and Counter-
Respondent CLA Properties, LLC, a California limited liability conipany (“CLA™)
and Respondent . . .” p. 2.

“The evidentiary sessions of the Merits Hearing were held in Las Vegas Nevada,
at the insistence of Mr. Bidsal, notwithstanding that the individual principals
(including Mr. Bidsal. . .are residents of Southern California.” p. 2, footnote 2.

Those expressions appeared in the Arbitrator’s Interim Award to which Bidsal responded,

but never objected to those statements. But the Opposition reveals none of that.
IL.
THE MOTION IS TIMELY

Starting at p. 5, line 25 of the Opposition, Bidsal argues that the Motion is untimely citing
NRCP 54(d)(2)(B). To get to this conclusion, BIDSAL MISQUOTES THE SECTION! What
Bidsal claims the section says (Opposition p. 6, line 1) is that to be timely “(i) the motion is filed
not later than 21 days after the judgment.” (Emphasis by Bidsal.) From that, Bidsal argues that
since the judgment was “filed on December 6, 2019" (Opposition p. 6, line 14) the twenty-one

days expired on December 27, 2019 and the Motion was not filed until January 3, 2020. Bidsal’s

mathematics is impeccable. His logic is compelling. His truthfulness, not so much.

That is because what the section in fact says is that “the motion must (i) be filed no later

002882
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than 21 days after written notice of entry of judgment is served.” (Emphasis added.)
Opposing counsel simply omitted the words “notice of entry of.” Not unexpectedly, opposing
counsel does not reveal when that notice of entry was served. It was served on December 16,
2019. Twenty-one days from then is January 6, 2020.!

The actual judgment or order when received is not treated as “Notice of Entry,” but rather
the latter must be a separate paper is made clear by the authorities. For example,'in Hung Phuc

Duong v. The State of Nevada, 118 Nev. 920, 59 P.3d 1210 (2002) the receipt of the order from

which the appeal was taken was ruled not to satisfy the requirement for “separate written notice
of a judgment.”
Bidsal’s argument that the Motion was untimely has no basis in law or fact and must be
rejected.
HI.
LAW AUTHORIZING ATTORNEYS FEES STATED

Under a caption claiming the Motion lacks a basis such a statute or rule as. is required by
NRCP 54(d)(2), the Opposition starting at p. 7, line 16 acknowledges that the Motion cites NRS
but fails to cite the actual statute relied on by CLA. Actually, on page 6 of the Motion, NRS
38.243 is quoted and relied on by CLA as the basis for an award of attorney’s fees and costs.
What Bidsal then does is to claim that fees are not available under federal law (Petitioner does not
concede that) and that Nevada law is not applicable, even though as just noted he before said
Nevada law controls. Bidsal reaches this conclusion once again based on concealment.

Bidsal begins by quoting a portion of Article III, Section 14 of the Operating Agreement
that, “The arbitration shall be governed by the United States Arbitration Act (‘FAA”), 9 U.S.C. §
1 et seq,” however, what he does not reveal is that Article X, Section d states, “In all respects this
Agreement shall be governed and construed in accordance with the laws of the state of

Nevada.”

! Bidsal’s argument made as though entry of judgment satisfies the requirement of written notice
of entry of judgment is ironic. Bidsal is now estopped from denying that his appeal is untimely
and should be dismissed since it was filed on January 9, 2020 more than 30 days after the entry of
judgment. (See Nevada Rules of Appellate Procedure 4(a)(1)).
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As CLA before noted in footnote 10 of its Memorandum of Points and Authorities In
Support of Petition For Confirmation of Arbitrator’s Award and in Opposition to Counter-Petition
to Vacate Award filed August 5, 2019 (so hardly could Bidsal have not been aware), the
reconciliation of these seemingly inconsistent provisions regarding the law to apply was resolved

by the Nevada Supreme Court in WHP Architecture, Inc. V. Vegas VP, LP, 131 Nev Adv Op 8§,

360 P.3d 1145,1147 (2014) which relied on the Supreme Court’s decision in Mastrobuono v.
Shearson Lehman Hutton, Inc., 514 U.S. 52,63-64, 115 S.Ct. 1212 (1995). It held that in order to

give effect to both provisions the substantive provisions of the contract would be determined by
state law and the procedural aspects of the arbitration would be governed by the FAA.

The Nevada Supreme Court in WHP then at 360 P.3d at 1148 stated this: “Federal courts
have found state laws awarding attorney fees to be substantive. For example, the Ninth Circuit
Court of Appeals has stated that ‘[s]tate laws awarding attorney| ] fees are generally'/ considered to
be substantive laws.’” Then after citations it went on to say, “We see no reason to disagree with
the federal courts on this issue.” The WHP court therefore, then went on to discuss certain
Nevada rules involving attorney’s fees, all of which would have been irrelevant if only the FAA
were applicable.

In light of WHP, Petitioner CLA’s reliance on NRS 38.243 as a basis for an award of
attorney’s fees in this case is appropriate.

Iv.
PETITIONER HAS NOT ASKED FOR DOUBLE RECOVERY

Both at Opposition p. 5, line 14 and starting at p. 9, line 7, Bidsal argues that CLA is
seeking $281.25 in fees for billings related to the Federal Case. As detailed in the .accompanying
Affidavit of Louis Garfinkel, Esq., there is no time for which Petitioner seeks recovery included
in this Motion that was previously included in the Motion for Attorney’s Fees in the Federal Case.
All the time for which Petitioner seeks recovery of fees in this case was incurred for this case.

111
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V.
BILLINGS ARE MORE THAN SUFFICIENTLY DETAILED

Starting at p. 9, line 17 of the Opposition, Bidsal argues that the statements are not
sufficiently detailed in describing the services rendered. Bidsal complains that the addressee of
correspondence and subject matter are not identified. There is no requirement that that level of
detail, especially when the charge for such time is small (less than for one hour cumulatively),
must be included. More than that, it is noteworthy that Bidsal does not present any of the billings
by his counsel. The only conclusion from that concealment is that they would reveal far less
detail than what Petitioner's counsel has provided.

Additionally, Bidsal repeats the claim that the services related to the Fede;al Case which
was addressed in the preceding section of this Memorandum.

Bidsal then repeats his claim that time was included dealing strictly with the Federal Case
Motion for Attorney’s Fees, and further argues that such entries yield a total of $2,141.13,
carefully not stating whose time that is, and even more egregiously not identifying the entries
which yield that amount.

As to the Federal Case motion, the accompanying Affidavit of Louis Garfinkel, Esq.
details how this case was stayed while the Motion to Dismiss the Federal Case was pending, but
with the requirement that this Court be notified when that motion was concluded. It was in that
context that Louis Garfinkel, Esq. incurred time with regard to the stipulation and order to stay
this proceeding and to remove that stay for which we have sought recovery.

VL
RESEARCH RELATED TO THIS MOTION

On p. 10, line 1 of the Opposition, Bidsal argues that the entries regarding research are
redacted (to avoid divulging the work product and indeed attorney-client privilege), and thus
cannot be associated with this proceeding. What Bidsal ignores is that the Affidavits in support of
the Motion affirm that each of the charges for which reimbursement from Bidsal is requested was
incurred in this action.

In part, Bidsal complains (Opposition p. 10, line 5) that with respect to an entry for

002885
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$178.12 he does not know who Jack Liev is. The answer is that that is the nom de plume of Jack
Margolin whose description as a legal assistant is provided in the Affidavit of Rodney T. Lewin,
Esg. accompanying the Motion.

Then Bidsal in two separate paragraphs regarding research (treated next) complains of
entries between the filing of the Petition and the Opposition thereto (Opposition p. 10, lines 9 and
17). Bidsal conveniently ignores that that was already explained in § 6 of Mr. Lewin’s Affidavit
accompanying the Motion:

“Some of the time spent in resisting Bidsal’s Counterpetition to Vacate was spent
ahead of its filing because the Counterpetition to Vacate the Award by Bidsal was
anticipated, given that he had filed a Motion to Vacate previously in the Federal

Court, and therefore we were able to commence preparation of opposition to that
Counterpetition to Vacate ahead of its actual receipt.”

Next, Bidsal argues that entries totaling $770.25 were improper because there could be no
research for research of California law. The fact is that Bidsal himself was the first to cite
California law and argued that Nevada frequently relies upon California authority. In his
Opening Brief in the Arbitration dated January 8, 2018, Bidsal when arguing from California law
said, “[A]lthough Nevada law controls, Nevada courts do consider California cases . . .” There
were some points Petitioner wished to pursue but was unable to find Nevada authority to support
so a brief attempt to find California authority was made. The time for that research and the
$770.25 charge for it that Bidsal disputes was entirely proper.

VIIL.
NO TIME WAS CHARGED FOR CONTINUANCE

Finally, on p. 10, line 23 of the Opposition, Bidsal argues that CLA has charged for time
incurred solely as the result of a failure to provide a courtesy copy. The accompany Affidavit of
Louis Garfinkel, Esq. demonstrates that there was no charge either to the client or for which
reimbursement is sought from Bidsal by reason of that continuance or the initial fai'lure to provide
the courtesy copy.

But one should just look at what Bidsal does. Bidsal spends two paragraphs with fourteen

lines starting at Opposition p. 10, line 21 under a caption referring to “CLAP’s Failure to Comply
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with the Rules.” Then at the end of the second paragraph, he states “These unreasonable and
unjustified entries amount to $4,275.00 for Garfinkel and $4,351.00 for Lewin, for a total of
$8,626.” The natural (and indeed the legal) interpretation of a pronoun, here the word “These,”
is to use the last antecedent which in this case was the lengthy discussion of the courtesy copy
continuance. And indeed, we were about to complain that Bidsal did not identify the entries
leading to these amounts. But then we realized that even though by placing this statement at the
end of that second paragraph Bidsal wanted it to appear that those amounts applied to the
courtesy copy issue, in fact, what he was talking about was all the entries mentioned in his
Opposition.

In fact, Bidsal never identifies what entries he attributes to the continuance, and adding
the amounts he states in the Opposition for which he identifies a task or entries does not come up
with his “total of $8,626.”

VIIL
CONCLUSION

CLA’s Motion noted that up until the filing on January 3, 2019 the charges for Petitioner’s
fees were $72,174.81. There was further time incurred for which only an estimate was made in
the Motion. That estimate has now been more definite. By reason of the Opposition to the
Motion an additional $6,814.66 in fees has been incurred by CLA for the time of the Law Offices
of Rodney T. Lewin, Esq. and an additional $2,400.00 for the time of Louis Garfinkel, Esq..2 In
addition we estimate that the hearing preparation and attendance will consume another four hours
of time for Louis Garfinkel, Esq. which amounts to $1,500.00 in fees. That amounts to
$10,714.66 in fees related to this Motion after its filing. Adding that to the $72,174.81 gives a
total of $82,889.47 which CLA now seeks.

CLA empbhasizes that none of the fees now claimed includes any of the tirﬁe arising from
planning execution on the Judgment, the appeal by Bidsal or to his requested stay, but rather CLA

/11

? The time for Law Offices of Rodney T. Lewin after dictation of the Affidavit for Rodney T.
Lewin has been estimated; his time entries stopped at January 22, 2019.
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has deferred that to a later motion given that the time will be ongoing after the submission of this

Reply.

i
DATED this ;ﬁ day of January, 2020.

LEVINE & GARFINKEL

[ |
SR/
By: - vV

Louis E. Garfinkel, Esq.

Nevada Bar No. 3416

1671 W. Horizon Ridge Pkwy, Suite 230
Henderson, NV 89012

Tel: (702) 673-1612

Fax: (702) 735-2198

Email: lgarfinkel@lgealaw.com
Attorneys for Petitioner CLA Properties LLC
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Electronically Filed
1/27/2020 9:21 AM
Steven D. Grierson

CLERK OF THE COU
ASAF &“_A ﬁ««-

Louis E. Garfinkel, Esq.

Nevada Bar No. 3416

LEVINE & GARFINKEL

1671 W. Horizon Ridge Pkwy, Suite 230
Henderson, NV 89012

Tel: (702) 673-1612

Fax: (702) 735-0198

Email: lgarfinkel@lgealaw.com

Attorneys for Petitioner CLA Properties LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

CLA PROPERTIES LLC, a limited liability Case No.: A-19-795188-P
company, Dept.: 31

Petitioner, .
Vs. AFFIDAVIT OF LOUIS E.

GARFINKEL, ESO. IN SUPPORT OF
CLA PROPERTIES, LLC’S REPLY IN
SUPPORT OF MOTION FOR
Respondent. ATTORNEY’S FEES AND COSTS

SHAWN BIDSAL, an individual,

STATE OF NEVADA )

COUNTY OF CLARK

N’ N’

I, Louis E. Garfinkel, Esq., being first duly sworn depose and says:

1. I am a partner of the law firm of Levine & Garfinkel. 1 have been licensed to
practice law in the State of Nevada since 1988. I make this Affidavit in Support of CLA
Properties, LLC’s (“CLA”) Reply in Support of Motion for Attorney’s Fees and Costs.

2. I have knowledge of the facts stated herein, except as to matters based upon
information and belief, which I believe to be true, and am competent to testify to the same and
would testify if called as a witness.

3. On January 3, 2020, CLA filed its Motion for Attorney’s Fees and Costs
(“Motion”). In support of the Motion, [ submitted an Affidavit (the “Garfinkel Affidavit”).

002890
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4. On January 17, 2020, Respondent Shawn Bidsal (“Bidsal™) filed his Opposition
to Petitioner CLA Properties, LLC’s Motion for Attorney’s Fees and Costs (“Opposition™).

5. On Page 9 of Bidsal’s Opposition, Lines 6-16, Bidsal argues that CLA is seeking
double recovery. Specifically, Bidsal argues that CLA is asking the Court to award the same
attorney’s fees that CLA is asking the Federal Court to award. In support of this argument, Bidsal
cites the Garfinkel Affidavit that includes charges for June 18, 24 and 25, 2019 for reviewing the
Federal Court Order and preparing a Notice of Entry of the Order for the Federal Court Order.
CLA claims that the sum of $281.25 is unjustified. This claim is without merit because no time
included in this Motion was also included in the Motion for Attorney’s Fees filed in Federal
Court.

6. As discussed in the Garfinkel Affidavit, the present matter was filed while the
Federal Court litigation was pending. When this matter was filed, undersigned counsel and
CLA’s counsel agreed to stay this matter pending a ruling by the Federal Court on CLA’s Motion
to Dismiss. A copy of the Stipulation and Order Staying the Proceedings is attached as Exhibit
“1”.  As part of the stay, the parties agreed that upon the issuance of the Federal Court’s decision
on CLA’s Motion to Dismiss, the parties would notify this Court. If the Federal ‘Court ruled in
CLA’s favor, then the briefing schedule agreed to by the parties commenced.

7. On June 24, 2019, the Federal Court granted CLA’s Motion to Dismiss and in
accordance with the Stipulation entered into by the parties in this case, CLA provided notice to
the Court and Bidsal of the Federal Court’s Order. A copy of the Notice of Entry of Order
Granting Motion to Dismiss and Entry and Judgment filed and served on June 25, 2019 is
attached as Exhibit “2”. The entries complained of by Bidsal are for the entries incurred in this
action to satisfy the requirement of advising the Court that the reason for the ‘stay had been
removed because the Federal Court concluded the case.

8. On Page 9 of Bidsal’s Opposition, Lines 17-25, Bidsal argues that the billing
records are too vague as to whether or not they relate to this matter and therefore $2,141.13 in
charges should not be included in any award for attorney’s fees. This argument is without merit.

As I set forth in the Garfinkel Affidavit, I reviewed all of the firm’s invoices to determine

-2- ' 002891
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whether or not any services pertained to the Federal Court action. In doing so, I reviewed all
entries closely and where appropriate, I reviewed e-mails with CLA’s counsel’s firm and also e-
mails with Mr. Lewin’s firm. If the Court reviews the Garfinkel Affidavit, Ex’hibits 1-4, the
Court will see that I made substantial redactions with respect to matters that related to the Federal
Court action and these charges were not included in CLA’s Motion.

9. On Page 10 of Bidsal’s Opposition, Lines 2-8, Bidsal argues that the sum of
$178.12 should be excluded from the fee request because the Garfinkel Affidavit includes a
conference with Jack Liev and is not justified or related to the present matter. This argument is
also without merit. Mr. Liev was an employee of my co-counsel, Rod Lewin, Esq., and I
consulted/worked with Mr. Liev in the filing of CLA’s Appendix in support of CLA’s Opposition
to the Counter-Petition to Vacate the Arbitrator’s award. As the Court may recall, CLA’s
Appendix consisted of 6 volumes totaling approximately 1,000 pages.

10.  On Page 10-11 of Bidsal’s Opposition, Bidsal argues that CLA’S Motion for
Attorney’s Fees includes fees incurred solely as a result of CLA’s failure to comply with the
rules. Specifically, Bidsal notes that the Court originally scheduled the hearing on the Petition to
Confirm Arbitrator’s Award and Counter-Petition to Vacate Arbitrator’s Award for September
10, 2019, but the hearing was continued because CLA’s counsel did not provide a courtesy copy.
Bidsal argues that my fees totaling $4,275 were unreasonable and should not be included in a fee
award. This argument is also without merit.

11. The original hearing was scheduled for September 10, 2019, but was continued
because a courtesy copy was not provided to the Court. On October 3, 2019, 1 sént CLA a firm
invoice which included time for the September 10, 2019 hearing. Because of the continuation of
the September 10, 2019 hearing, I discounted my bill, did not charge for certain time, and the
total bill was discounted by the sum of $1,012.50. See Garfinkel Affidavit, p.4, § 21, Exhibit 5.

12. The September 10, 2019 hearing was continued to October 22, 2019. However,
the Court sent counsel a memo advising that the Court was in trial and the October 22, 2019
hearing would have to be rescheduled. On November 6, 2019, I sent CLA a firm invoice for

services rendered during October 2019. The invoice reflects 2.3 hours for preparation for the

002892
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October 22, 2019 hearing, but I did not charge the client for this time, which would have totaled
$862.50. See Garfinkel Affidavit, p.4, § 22, Exhibit 6.

13. On November 12, 2019, the Court conducted a hearing on CLA’s Petition to
Confirm Arbitrator’s Award and Bidsal’s Counter-Petition to Vacate the Arbitrator’s Award. On
December 5, 2019, I sent an invoice to CLA that included, among other things, some preparation
time for the hearing and attendance at the hearing. The time spent preparing for the hearing and
attendance of the hearing was reasonably and necessarily incurred but I did give CLA a courtesy
discount of $681.80 on the invoice. See Garfinkel Affidavit, p.4, § 23, Exhibit 7.

14, The Garfinkel Affidavit included fees and costs incurred through December 19,
2019. I have reviewed my timesheets for January 2020, and I have spent an additional 6.40 hours
in connection with CLA’s Motion for Attorney’s Fees and Costs. I performed‘ the following
services: finalized the Motion for Attorney’s Fees and my Affidavit, which was filed on January
3, 2020; telephone conferences with co-counsel; analysis of Bidsal’s Opposition to the Motion for
Attorney’s Fees and Costs; and the preparation of this Affidavit. As set forth in the Garfinkel
Affidavit, my hourly rate is $375.00. CLA will be billed $2,400.00 for my additional time in
connection with the Motion for Attorney’s Fees and Costs.

15. A hearing has been set on CLA’s Motion for February 4, 2020. 1 anticipate
spending time to prepare for the hearing and then attending the hearing on Februéry 4, 2020. I
expect to bill CLA approximately 4 hours to prepare and attend the hearing. CLA will be charged
approximately $1,500.00 for these services.

/11
/17
/11
/17
11/
/11
vy
/17

002893

002893



002894

68200

002894

002894



002895

G68200

002895

002895



968200

EXHIBIT “1”

EXHIBIT “1”

002896

002896

002896



168200
SMITH & SHAPIRO, PLLC

3333 E. Serene Ave., Suite 130
Henderson, NV 89074
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James E. Shapiro, Esq.
Nevada Bar No. 7907
ishapiro@smithshapiro.com
Aimee M. Cannon, Esq.
Nevada Bar No. 11780
acannon(@smithshapiro.com
SMITH & SHAPIRO, PLLC
3333 E. Serene Ave., Suite 130
Henderson, Nevada 89074
702-318-5033

Attorneys for SHAWN BIDSAL

CLA, PROPERTIES, LLC, a California limited

liability company,

Petitioner,

VS.

SHAWN BIDSAL, an individual,

Respondent.

Electronically Filed
6/21/2019 12:54 PM
Steven D. Grierson

CLERZ OF THE CC)UEEl

DISTRICT COURT
CLARK COUNTY, NEVADA

Case No. A-19-795188-P
Dept. No. 31

NOTICE OF ENTRY OF STIPULATION AND ORDER STAYING PROCEEDINGS

PLEASE TAKE NOTICE that a Stipulation and Order Staying Proceedings was entered

on 20" day of June, 2019, a true and complete copy of which is attached hereto as Exhibit A.

DATED this _21% day of June, 2019.

SMITH & SHAPIRO, PLLC

/s/ James E. Shapiro
James E. Shapiro, Esq.
Nevada Bar No. 7907
Aimee M. Cannon, Esg.
Nevada Bar No. 11780
3333 E. Serene Ave., Suite 130
Henderson, Nevada 89074
Attorneys for SHAWN BIDSAL

Case Number: A-19-795188-P
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CERTIFICATE OF SERVICE
I hereby certify that on the 21% day of June, 2019, a copy of the foregoing NOTICE OF

ENTRY OF STIPULATION AND ORDER STAYING PROCEEDINGS was served by e-
service upon all parties listed as Service Recipients in Odyssey File & Serve, the Court's on-line,

electronic filing website, pursuant to Administrative Order 14-2, entered on May 9, 2014.

[s! Jill M. Berghammer
An Employee of SMITH & SHAPIRO, PLLC
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SMITH & SHAPIRO, PLLC
Henderson, NV 89074
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Electronically Filed
6/20/2019 1:53 PM
Steven D. Grierson

CLERE OF THE COUE 52

James E. Shapiro, Esq.
Nevada Bar No. 7907
jshapiro@smithshapiro.com
Sheldon A. Herbert, Esq.
Nevada Bar No. 5988
sherbert@smithshapiro.com
SMITH & SHAPIRO, PLLC
3333 E. Serene Ave., Suite 130
Henderson, Nevada 89074
702-318-5033

Attorneys for SHAWN BIDSAL

DISTRICT COURT
CLARK COUNTY, NEVADA

CLA, PROPERTIES, LLC, a California limited

liability company, Case No. A-19-795188-P

Petitioner, Dept. No. 31
vs. DEPARTMFN” XX
N OF HEARING
SHAWN BIDSAL, an individual, DATE S 3' V4T iME q !
Respondent. APPROVED BY.

STIPULATION AND ORDER STAYING PROCEEDINGS
Respondent SHAWN BIDSAL, an individual (“Bidsal”), by and through his attormeys,
SMITH & SHAPIRO, PLLC, and Petitioner CLA PROPERTIES, LLC, a California limited

liability company (“CL4™), by and through its attorneys, LEVINE & GARFINKEL, hereby

stipulate and agree as follows:

1. On or about April 9, 2019, Bidsal filed a motion to vacate arbitration award (the

“Motion_to Vacate”) with the United States District Court for the District of Nevada (the

“Federal Court”), being Case No. 2:19-cv-00605 (the “Federal Case”).
2. On or about April 25, 2019, CLA filed a motion to dismiss in the Federal Case for

lack of subject matter jurisdiction (the “Motion to Disniss”).

3. On or about May 21, 2019, CLA initiated this action with the Eighth Judicial
District Court by filing a Motion to Confirm Arbitrator’s Award and Entry of Judgment (the

“Motion to Confirm”) which is currently set for hearing on July 2, 2019 at 9:00 a.m.
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Case Number: A-19-795188-P
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4. The parties agree that if the Federal Court does not dismiss the Federal Case, that
Bidsal’s Motion to Vacate currently pending in Federal Court will need to be resolved prior to
any determination of whether to confirm the Arbitrator’s Award.

5. If the United States District Court does grant CLA’s Motion to Dismiss, Bidsal

will likely file his Motion to Vacate in state court.

6. Either way, this matter should be stayed pending the Federal Court’s decision on

CL.A's Motion to Dismiss.
7. As such, the July 2, 2019 hearing date on the Motion to Confirm should be

vacated, to be rescheduled if necessary.

8. Upon issuance of the Federal Court’s decision on CLA’s Motion to Dismiss, the
parties will notify this Court of the same.

9. If CLA’s Motion to Dismiss is granted by the Federal Court, Bidsal’s response
and/or countermotion to the Motion to Confirm shall be due twenty (20) days after notice to this
Court of the Federal Court’s order granting CLA’s Motion to Dismiss.

10.  CLA’s reply and/or response brief shall be due twenty (20) days thereafter.

11.  Bidsal’s reply brief in support of any countermotion shall be due twenty (20) days
thereafter.

12.  The hearing on the Motion to Confirm and any countermotion brought by Bidsal

shall be set to be heard at the same time at the Court’s convenience thereafter.

%NE&GARFIN L,
i

Louis E. Garfi nkel Esq. (NV.Bar #3416)
1671 W. Horizon Ridge Pkwy, Suite 230
Henderson, NV 89012

Attorneys for Petitioner CLA Properties, LLC

DATED this ____ day of June, 2019.
SMITH & SHAPIRO, PLLC

n A. Herbert Esq. (NV Bar #5988)
3 E. Serene Ave., Suite 130
Henderson, Nevada 89074

Attorneys for Respondent Shawn Bidsal
VA
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ORDER

GOOD CAUSE APPEARING:
IT IS HEREBY ORDERED that the forgoing stipulation by the parties is hereby

GRANTED, ENTERED, and ORDERED.
IT IS FURTHER ORDERED that this matter is and shall be STAYED, pending notice of

the Federal Court’s decision on CLA’s Motion to Dismiss.

ITIS FU?THER ORDERED that a status check will be held o A7, 3019
Dated: /7’} g@/q a‘)}’ 0D a
JOANNAS, KISHNE
st?ae'f’coum JUDGE
Respectfully submitted by:
SMITH & SHAPIRO, PLLC
ar

James E fo, Esq.
Ne %907
%ga on A. Herbert, Esq.

evada Bar No. 5988
3333 E. Serene Ave., Suite 130
Henderson, Nevada 89074
Attorneys for SHAWN BIDSAL
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Electronically Filed
6/25/2019 9:19 AM
Steven D. Grierson

CLER OF THE COU
NEOJ Kl t -

Louis E. Garfinkel, Esq.

Nevada Bar No. 3416

LEVINE & GARFINKEL

1671 W. Horizon Ridge Pkwy, Suite 230
Henderson, NV 89012

Tel: (702) 673-1612

Fax: (702) 735-2198

Email: lgarfinkel@lgealaw.com

Attorneys for Petitioner CLA Properties LLC

DISTRICT COURT
CLARK COUNTY, NEVADA
CLA PROPERTIES LLC, a limited liability Case No.: A-19-795188-P
company,
Dept.: 31
Petitioner,
vs. NOTICE OF ENTRY OF ORDER
GRANTING MOTION TQ DISMISS
SHAWN BIDSAL, an individual, AND ENTRY OF JUDGMENT
Respondent.

Pursuant to this Court’s Order staying the proceedings, Petitioner CLA Properties LLC
(*CLA”) hereby gives notice to the Court and Respondent Shawn Bidsal that on June 24, 2019,
United States District Court Judge Andrew P. Gordon entered an Order in the action entitled
“Shawn Bidsal v. CLA Properties LLC,” United States District Court, District of Nevada, Case
No. 2:19-cv-00605-APG-BNW granting CLA’s motion to dismiss for lack of subject matter
jurisdiction. A copy of the Order is attached as Exhibit”1”,

Moreover, on June 24,2019, a Judgment was also entered by the Clerk for the United
/11
/11
/11

Case Number: A-19-795188-P
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States District Court, District of Nevada in Case No. 2:19-cv-00605-APG-BNW, a copy of which
is attached hereto as Exhibit “2”.
~ 1)
Dated this :2 5 day of June 2019.
LEVINE & GARFINKEL

C
By: o — 7 Mﬂ

Louis E. Garfinkel, Esq. (Nevada Bar No. 3416)
1671 W. Horizon Ridge Pkwy, Suite 230
Henderson, NV 89012

Tel: (702) 673-1612 / Fax: (702) 735-2198

Email: lgarfinkel@lgealaw.com
Attorneys for Petitioner CLA Properties LLC
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CERTIFICATE OF SERVICE

Pursuant to Nevada Rules of Civil Procedure 5(b), I hereby certify that I am an employee
of LEVINE & GARFINKEL, and that on the 25th day of June, 2019, I caused the féregoing to be
NOTICE OF ENTRY OF ORDER GRANTING MOTION TO DISMISS AND ENTRY OF
JUDGMENT served as follows:

[ 1 byplacing a true and correct copy of the same to be deposited for mailing i'n the US Mail
at Las Vegas, Nevada, enclosed in a sealed envelope upon which first class postage was fully
prepaid; and/or
[] by hand delivery to the parties listed below; and/or
[ X] pursuant to N.E.F.C.R. Rule 9 and Administrative Order 14-2, by sending it via electronic

service to:

James E. Shapiro, Esq.

Nevada Bar No. 7907

Sheldon A. Herbert, Esq.

Nevada Bar No. 5988

Smith & Shapiro, PLLC

3333 E. Serene Ave., Suite 130

Henderson, NV 89074

T:(702) 318-5033 / F: (702) 318-5034

E: jshapiro(@smithshapiro.com
sherbertt@smithshapiro.com

Attorneys for Respondent Shawn Bidsal

e ;-\A/
. 'Z”{Z}": %, (AL ,/\
An Employee of LEVINE & GARFINKEL
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"~ Case 2:19-cv-00605-APG-BNW Document 40 Filed 06/24/19 Page 1 of 2

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
SHAWN BIDSAL, Case No.: 2:19-cv-00605-APG-BNW
Plaintiff Order Granting Motion to Dismiss
V. [ECF No. 25]
CLA PROPERTIES, LLC,

Defendant

Plaintiff Shawn Bidsal filed a motion to vacate an arbitration award pursuant to the
Federal Arbitration Act (FAA). ECF No. 1. Defendant CLA Properties, LLC moves to dismiss,
asserting this court lacks subject matter jurisdiction because the parties are not diverse and there
is no federal question. Bidsal responds that diversity jurisdiction exists because CLA is a
Nevada limited liability company, it does business in Nevada, and it owns entities which own
real property here.

A “petitioner seeking to confirm or vacate an arbitration award in federal court [under the
FAA] must establish an independent basis for federal jurisdiction.” Carter v. Health Net of Cal.,
Inc., 374 F.3d 830, 833 (9th Cir. 2004) (citing Southland Corp. v. Keating, 465 U.S. 1, 15n.9
(1984) (noting that “[w]hile the Federal Arbitration Act creates federal substantive law requiring
the parties to honor arbitration agreements, it does not create any independent federal-question
jurisdiction™)). Bidsal does not identify a federal question independent of the FAA to support
federal question jurisdiction.

There is no diversity jurisdiction either. Bidsal does not dispute that he is a California
citizen. CLA is also a California citizen because its sole member, Benjamin Golshani, is a

California citizen. ECF No. 25 at 26; Johnson v. Columbia Properties Anchorage, LP, 437 F.3d
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Caée 2:19-cv-00605-APG-BNW Document 40 Filed 06/24/19 Page 2 of 2

894, 899 (9th Cir. 2006) (stating that “an LLC is a citizen of every state of which its
owners/members are citizens™). I therefore dismiss this case for lack of subject matter
jurisdiction.

IT IS THEREFORE ORDERED that defendant CLA Properties, LLC’s motion to

dismiss (ECF No. 25) is GRANTED. This action is dismissed for lack of subject matter

jurisdiction.
DATED this 24th day of June, 2019.
Al\ﬁé?\’ P. GORDON
UNITED STATES DISTRICT JUDGE
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Case 2:19-cv-00605-APG-BNW Document 41 Filed 06/24/19 Page 1 of 1

AO0450 (NVD Rev. 2/18) Judgment in a Civil Case

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA
Shawn Bidsal,
JUDGMENT IN A CIVIL CASE
Plaintiff,
V. Case Number: 2:19-cv-00605-APG-BNW
CLA Properties, LLC,
Defendant.

Jury Verdict. This action came before the Court for a trial by jury. The issues have been tried and
the jury has rendered its verdict.

Decision by Court. This action came to trial or hearing before the Court. The issues have been tried
or heard and a decision has been rendered.

X Decision by Court. This action came for consideration before the Court. The issues have been
considered and a decision has been rendered.

IT IS ORDERED AND ADJUDGED

that judgment is entered this action is dismissed for lack of subject matter jurisdiction.

6/24/2019 DEBRA K. KEMPI
Date Clerk

/s/ M. Reyes
Deputy Clerk
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Electronically Filed
1/27/2020 9:42 AM
Steven D. Grierson

CLERE OF THE COUE :I

ASAF

Louis E. Garfinkel, Esq.

Nevada Bar No. 3416 .

LEVINE & GARFINKEL

1671 W. Horizon Ridge Parkway, Suite 230
Henderson, NV 89012

Tel: (702) 673-1612

Fax: (702) 735-2198

Email: lgarfinkel@lgealaw.com

Attorneys for Petitioner CLA Properties, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

CLA PROPERTIES, LLC, a California

limited liability company, Case No.: A-19-795188-P
Dept.: 31
Petitioner,
SUPPLEMENTAL AFFIDAVIT OF RODNEY
\2 T. LEWIN, ESQ, IN SUPPORT OF CLA
» PROPERTIES, LLC'S MOTION FOR
SHAWN BIDSAL, an individual, ATTORNEY'S FEES AND COSTS
Respondent.

STATE OF CALIFORNIA )

)
COUNTY OF LOS ANGELES)

I, Rodney T. Lewin, being first duly sworn depose and says:

1. Iam an attorney at law duly licensed to practice before all the Courts of the State of
California, and represented Claimant CLA Properties, LLC (“CLA”) in the arbitration, the award
of which this proceeding was brought to seek court confirmation and judgment. The facts set
forth herein are based upon my personal knowledge, and if called to testify thereto, I could and

would competently do so.
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2. Ihere address the time incurred by my firm subsequent to the filing of the Motion for

Attorney Fees and Costs (the “Motion™).

3. An appeal has been filed. A Request for Stay of Execution has been filed. Therefore,
time incurred in both of these endeavors not only has in part been spent in January of this year,
but they are ongoing matters for which time will continue to be spent between now and the
hearing of this Motion and even thereafter. Therefore, it appeared to me better to accumulate all
that time in a future motion for those fees incurred in those endeavors rather than to include them
now and I do not include them now. Thus, the attached pre-bill reflects only the time incurred in
January, 2020 through January 22" in regard to this Motion and not to the other endeavors in this

case. It is our intent to submit a later Motion for Attorney Fees for these other endeavors.

4. There has been no statement sent to the client for services in January, 2020, Exhibit
"1" is a true and correct copy of a pre-bill for this matter redacted to reflect solely that attributable
to preparing this Motion and exclusive of any time set forth in my Affidavit filed with the

Motion.

5. By way of reminder, in paragraph 3 of my Affidavit submitted with the Motion, the

hourly rates in this proceeding for Richard Agay is $395.00 and for me is $475.00.

6. Because a point has been made in the Opposition to this Motion that "Jack Liev" is not
known to opposing counsel, I point out that in my prior Affidavit, I identified JM as Mr, Margolin

as a legal assistant. "Jack Liev" is the nom de plume of legal assistant J. Margolin.

7. The pre-bill submitted as an exhibit hereto accurately reflect the time spent each day
and the entries were made at or soon after the completion of the task referenced in those

timesheets. A description of the services was written by the individual performing the service.
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8. The draft of the Reply papers was prepared in my office and is being completed as I
dictate this Affidavit. It therefore does not include time on or after January 23, 2020. I estimate
that Mr. Agay will spend an additional 4 hours revising and completing the draft of the
Memorandum of Points and Authorities amounting to $1,580.00, and I estimate that I will spend
one hour in editing this Affidavit and the Memorandum. The time for oral argument will be set

forth in the Affidavit of Louis Garfinkel, Esq.

9. To summarize, the fees for the time spent by Mr. Agay and me in January, 2020
through January 22™ with respect to this Motion is $4,766.66. The fees for the estimated time
following the dictation of this Affidavit on January 23rd to be spent by Mr. Agay and completing
the Memorandum after changes to draft is four hours, which at $395.00 is $1,580.00, and for me
in said editing is $495 for the one hour in said editing at rate of $495/hour. And therefore the
amount to be charged to the client for work on this Motion in January, 2020 is $6,841.66 (again,
none of which is included in the initial papers filed for this MO%

RODNEY T. LEWIN

STATE OF CALIFORNIA

COUNTY OF LOS ANGELES Y
Y e L

SWORN TO AND SUBSCRIBED FSL P OTARY PUBLIC - CRLFORNA
E =23 4

BEFORE me this 24"day of January, 2020. 577 1L0S ANGELES COUNTY O

NOTARY PUBLIC
My Commission Expires: a&»@,«a% \\, 2020
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Time

Hours
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Pre-bill Worksheet
| 1541

Rate

Markup %

Phone 4

CLA PROPERTIES, LLC - #7157

12/31/2019
1/23/2020
12/30/2019

Phone 2

RODNEY T. LEWIN, A PRCFESSIONAL CORPORATICON
Amount

7157-GREEN VALLEY COMMERCE LLC

BENJAMIN GOLSHANI

2801 S. MAIN ST.
LOS ANGELES, CA 90007

310-260-5666

Activity

Attorney
1/2/2020 ROD, L.

265362 Legal Services

1/23/2020
2:32 PM

Nickname
Full Name
Address
Phone 1
Phone 3

in Ref To
Last bill
Last charge
Last payment
Date

1D
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Billable

395.00

1.00

395.00

COMMENCED REVIEW OF OPPOSITION TO FEE MOTION AND

266032 Legal Services

1/17/2020 AGAY
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1/23/2020 RODNEY T. LEWIN, A PROFESSIONAL CORPORATION
2:32 PM Pre-biil Worksheet Page 2

7157-GREEN VALLEY COMMERCE LLC:BENJAMIN GOLSHANI (continued)
Date ' Attorney Rate Hours Amount Total

1D Activity Markup % DNB Time DNB Amt
i
1/ r . | | I
A II ‘l b
‘ i i i |,,|,,m| ............ i "

i M W . MI |

i %f *
172072020 AGAY ’ i _— P - .

.
266034 Legal Services
REVIEW E-MAIL COMMUNICATION FROM GARFINKEL RE FEE

MOTION

1/21/2020 AGAY 395.00 2.00 790.00 Billable
266035 Legal Senices
REVIEW GARFINKEL E-MAIL COMMUNICATIONS REGARDING
CERTAIN POINTS IN OPPOSITION FEE MOTION AND
RESPOND; REVIEW CASE NOTES TO RULES 59 AND 54;
TELEPHONE CALL WITH GARFINKEL ANALYZE WHY BIDSAL
POINTS ARE ERRONEOUS; CONFERENCE, INTRA-OFFICE RE

EMAIL RE DEADLINES; CONFERENCE, INTRA-OFFICE RE
SAME (N/C); E-MAIL TO CLIENT ; E- MAIL TO CLIENT RE
OPPOSITION FE MOTION; E- MAIL TO GARFINKEL RE
AUTHORITY OF SPLIT BET WEN FEDERAL AND STATE

|

I@

Biilable

:&

L

SAME ((N/C))
1/22/2020 RbD, L. 475.00 0.10 47.50 . Biflable ®
265981 Legal Services : %
TELEPHONE CALL FROM LOUIS (2X) 8
1/22/2020 ROD, L. 475.00 0.20 95.00 Billable
266004 Legal Services
CONFERENCE, INTRA-OFFICE RE REPLY
1/22/2020 AGAY 385.00 6.00 2,370.00 Billable
266036 Legal Services,
REVIEW OUR MOTION; READING CASES CITED IN
OPPOSITION; REVIEW BIDSAL PRIOR PAPERS FOR MOTION
_ AND DRAFTING PREPARING REPLY BRIEF RE ATTORNEYS
FEES DETERMINE NEED FOR FUR‘IHER AFF%DIA\H' T— o
| H T it ‘ i it Hii ';.;.“2
'”s ]!]q - . . . . Billable
‘ | ‘ i H
): l ..........
l
| i
....................... l\
TOTAL Billable Fees 15.65 $6,641.75
Do Not Biil 1.00 $475.00
$0.00

Total of billable expense slips
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1/23/2020 RODNEY T. LEWIN, A PROFESSIONAL CORPORATION
2:32 PM Pre-bill Worksheet Page 3

7157-GREEN VALLEY COMMERCE LLC:BENJAMIN GOLSHANI (continued)

Calculation of Fees and Costs

. /}mount Total
-
Fees Bill Arrangement; Slips
By billing value sl
S b |
Total of biflable DS B $6,641.75 b |
Total of Fees ( $6,641.75
Total of Costs (Expense Charges) $0.00
Total new charges $6,641.75
Previous Balance
Current $10,016.05
Total Previous Balance $10,016.05
New Balance ,
Current $16,657.80
Total New Balance $16,657.80 o
Funds Account: Default %
Previous account balance . $0.00 o
Total added to account $0.00 o
Total removed from account $0.00
New account balance $0.00
$0.00

Amount to replenish account to $0.00

tiv gt

"

By, s
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Electronically Filed
1/31/2020 1:06 PM
Steven D. Grierson

CLERK OF THE COU
OPPM &w—/’ 'ﬁ;“‘“’

Louis E. Garfinkel, Esq.

Nevada Bar No. 3416

LEVINE & GARFINKEL

1671 W. Horizon Ridge Pkwy, Suite 230
Henderson, NV 89012

Tel: (702) 673-1612

Fax: (702) 735-2198

Email: lgarfinkel@lgealaw.com

Attorneys for Petitioner CLA Properties LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

CLA PROPERTIES LLC, a limited liability Case No.: A-19-795188-P
company, Dept.: 31

Petitioner, PETITIONER CLA PROPERTIES, LLC’S
VS. OPPOSITION TO RESPONDENT SHAWN
BIDSAL’S MOTION FOR STAY PENDING
SHAWN BIDSAL, an individual, APPEAL

Respondent. Date of Hearing: February 18, 2020
Time of Hearing: 9:00 a.m.

Petitioner, CLA Properties, LLC ("CLA"), hereby submits its Opposition'to the Motion
for Stay Pending Appeal (“Motion™) by Respondent Shawn Bidsal (“Bidsal”).

This Opposition is made and based on all of the pleadings and papers on file herein, the
attached Memorandum of Points and Authorities, the attached exhibit, the Affidavit of Benjamin
/11
/11
/17
/11
/11
/11
/11
/11

1
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submission. Staying recovery of the attorney’s fees in the Award or this action admittedly could
be satisfied by a bond which will be discussed below.

But the main portion of the Judgment is that Bidsal transfer his interest in Green Valley
Commerce, LLC ("Green Valley") to CLA, thereby making CLA the sole owner of Green Valley.

That cannot easily be equated to a definite amount. Rather, it is in the nature of injunctive
relief. In that regard, these points lead to a conclusion that the stay should not be granted because
the detriment CLA is at risk of suffering by further delaying its acquisition of Bidsal’s interest in
Green Valley cannot be satisfied by the fact that CLA must pay a purchase price.

We first address the issues arising from granting the stay. First, if the Judgment were
satisfied instead of stayed CLA would become the sole owner of Green Valley and as such could
sell or refinance the property. During the appeal, CLA can do neither. Delay in the transfer of
interest puts CLA at risk and subject to a downturn in the real estate market, or even a bubble as
took place in 2008 where Nevada commercial properties values nosedived. This risk is not
calculable. Given the current US government deficit of one trillion dollars plus
($1,000,000,000.00+) per year and other real estate market conditions this risk is real and not
farfetched. But with a stay CLA is at the whim of Bidsal whose position has now twice been held
to be wrong and the chance of his success on appeal on this Arbitration Award is somewhere
between slim and none.

Second, as sole owner, CLA could proceed to cure the vacancies and deferred
maintenance either with the cash generated by Green Valley or by borrowing. But while Bidsal
remains an owner and manager that cannot happen.

Third, Bidsal’s interest which is at stake could be made subject to ‘a lien by the
government or someone else, something that could not happen after transfer,

And make no mistake about it, the mere fact that CLA must pay a price for Bidsal’s
interest does not address any of those problems. That is demonstrated by an understanding of the
operating agreement and formula that determines the price CLA must pay for Bidsal's
membership interest in Green Valley because nothing within it affords protection The buy-out

formula was based on the consummation of the purchase in 30 days. The arbitration was
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supposed to provide the parties with a mechanism for a quick resolution of disputés. CLA is not
protected by Bidsal’s failure to consummate the transfer now and as shown below is at further
risk beyond the mere purchase price.

The formula is set forth in Section 4.2 of Article V of the Green Valley Operating
Agreement (APP, Exh. O' and Exh. A to Bidsal’s Opposition filed January 17, 2020). The
formula there stated is "(FMV-COP) x 0.5 - capital contribution of the Offering Member(s) at the
time of purchasing the property -- plus prorated liabilities." Bidsal was the Offering Member and
CLA was the Remaining Member. (The section defines "FMV" as the fair market value of the
property, and "COP" as the cost of the property.) There are no "prorated liabilities." (See
Golshani Affidavit accompanying this Memorandum.)

The fair market value was set at $5,000,000 in Bidsal's offer of July 7, 201'7. APP, Exh.
Y. The cost of the acquisitions ("COP") was $4,049,250.00. (Golshani Affidavit.) Deducting
that from the $5,000,000.00 leaves $950,750.00, one-half of which is $475,375.00. Added to that
is the capital contribution of Bidsal at time of purchasing the property as set forth in the Operating
Agreement as the initial capital (page 28 of Operating Agreement) of $1,215,000.00. That gives a
gross purchase price of $1,690,375.00.

On August 3, 2017, CLA responded to Bidsal’s offer by electing to buy Bidsal’s
membership interest rather than selling its membership interest to Bidsal. APP, Ex. AA. By
virtue of that Section 4.2 the sale should have consummated 30 days thereafter 01: on September
2, 2017. The negotiated quick closing eliminated risks in the value of the LLC interest to be
acquired; an appeal may last two years or more and CLA should not have to bear any risk during
this time period.

What is critical in the foregoing formula is that there is no consideration given to what
takes place between the CLA’s election to buy or sell and the consummation of the transfer.

Since the transaction was to be consummated in 30 days time was material But here we are two

LeAPP” designates Respondent’s Appendix filed July 15, 2019. The Appendix filed by Petitioner on
August 5, 2019 is abbreviated “PX.” Unless otherwise stated, page, paragraph and line references are to
the page, paragraph and line number of the Exhibit rather than the appendix. The transcript of the hearing
before the Arbitrator is Exhibits 116 and 117 of Petitioner’s Appendix, and may be abbreviated “Tr.”
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and a half (2 1/2) years later and still Bidsal seeks to delay with an appeal with little chance of
success and which will last possibly another two years without posting a bond.

Here is what has happened since September 22, 2017 while Bidsal continued to manage
Green Valley’s property.

First, Bidsal distributed $500.500.00 to himself as well as to CLA as set out in the

accompanying Affidavit of Ben Golshani. That is money which would have belonged to CLA as
the sole owner of Green Valley but for Bidsal's refusal to transfer his interest. And it is not as if
Bidsal concedes that such payments to him made after the date the transaction should have been
completed should be deducted from whatever CLA owes. To the contrary, CLA submitted a
Proposed Interim Order (APP, Ex. FF) part of which on page 15 in paragraph 1 stated, "Any
distribution paid to Mr. Bidsal from Green Valley after July 7, 2017 shall be deducted from the
payment to be made by CLA to Mr. Bidsal for his membership interest in Green Valley." In his
response, Bidsal on page 1 starting at line 25 (APP Exh. HH) stated, "This sentence is
inappropriate and should be stricken from the Award,” a statement he then repeated starting on
page 2 on line 22. (Bidsal there defined “Award” as the Proposed Interim Award.)

Therefore, it is clear that it is Bidsal's contention that he can continue to pay himself
whatever he wants all without any reduction in the amount that CLA is to pay once the appeal is
concluded and Bidsal loses. That CLA has the right to pursue another claim against Bidsal by
virtue thereof is not a reasonable remedy to allowing Bidsal to continue to drain Green Valley of
its assets until the appeal is concluded which is what Bidsal by his Motion to Stay is requesting.

A second reason why Bidsal should be removed from the management team and not
permitted to continue to manage Green Valley’s property is Bidsal’s intentionally harming Green
Valley through his management. He drained Green Valley of money (above described) instead
taking care of deferred maintenance. In May of 2018 at the arbitration hearing starting on page
245, line 23 of Transcript (PX, Ex. 117) he acknowledged that there was deferred maintenance on
the property including the roof, the air conditioning, vacant spaces that needed to be tuned up,
tenant improvements, outside parking, and some items in the business park as well as a broken

wall.
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Yet, rather than fixing these items, Bidsal thereafter distributed over $500.000.00 to
himself. (Golshani Affidavit).

In addition, subsequent to CLA's election to buy out Bidsal, Bidsal discharged the leasing
broker and did not engage another even though 41% of the property was vacant. (Golshani
Affidavit).

Finally, it is not as if there is no risk entailed in allowing Bidsal to retain his membership
interest. Nothing prevents the IRS or a third party from levying execution on that interest and
whose claim is not subjected to CLA's right to purchase Bidsal's interest.

For any one of the foregoing reasons, but certainly for all, a stay of execution would

create enormous prejudice to CLA without any available relief.

II1.
CONDITIONS IN LIEU OF DENJAL

Should the Court reject outright denial of the Motion for Stay for the reasons above stated,
then in addition to the need for a bond, discussed below, a part of its determination should include
the imposition of certain conditions. That clearly is a right and power of the Court. "[A] court
has inherent power to protect the dignity and decency of its proceedings and to enforce its

decrees.” Halverson v. Hardcastle, 123 Nev. 245,261,163 P3d 428,440 (2007). Even more to

the point is the statement from Kassabian v. Jones, 72 Nev. 314,315, 304 P.2d 962 (1956), that

“the provisions of Rule 62 relating to stay of execution shall not limit the power of this court

pending appeal ‘to make any order appropriate to preserve the status quo or the effectiveness of

the judgment. . .’”

A. Management of the Property Should be Transferred to Golshani

The first such condition should be that Bidsal immediately surrender actual management
of the LLC and the property of Green Valley. Bidsal's Affidavit in support of this Motion states

in paragraph 2 that "I am the managing member of Green Valley Commerce, LLC ('GVC"".
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(Emphasis added.) The implication that he is the only “managing member” is either false or the
highest degree of sophistry.

Bidsal's Affidavit acknowledges that CLA is wholly owned by Ben Golshani. (Paragraph
8 of Bidsal Affidavit). Article IV, Section 1 of the Green Valley Operating Agreement (APP,
Exh O) states that the "the Initial Managers shall be Mr. Shawn Bidsal and Mr. Benjamin
Golshani.” That is repeated on the signature page where the managers are identi.ﬁed as Shawn
Bidsal and Benjamin Golshani. Therefore, even before transfer of Bidsal's interest, Benjamin
Golshani just as much as Shawn Bidsal was entitled to serve as the manager. Bidsal pretends that
there would be some terrible evil befall him should Mr. Golshani take over as the' sole manager,
as though Mr. Golshani were not capable. Bidsal does not reveal that Golshani (through CLA or
directly) and Bidsal have formed more than just one LLC and in each instance (i) both were
designated as managers and (ii) one took on the day-to-day management of the pfoperty owned
by the LLC.

For example, in October of 2013, Bidsal entered into another Operating Agreement with
Ben Golshani, this time for Mission Square, LLC. It too operates commercial property just like
Green Valley. Its Operating Agreement (PX page 252) is close in all respects (the main
exception being elimination of the arbitration provision) identical to that for Green Valley. It too
provides that both Bidsal and Ben Golshani are the initial managers. The distinction, however, is
that the day to day management of this limited liability company has been, with the consent of
Bidsal, by Golshani. Golshani is fully capable of managing Green Valley, the entity which he
surely will be the sole owner of after Bidsal’s appeal is finished.

So the pretense by Bidsal that harm would befall him were Golshani to take over
management is simply unbelievable,

Here, both Judge Haberfeld serving as an Arbitrator and the Judge serving in this case
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have affirmed that Mr. Golshani through his company, CLA, is entitled to acquire the interest of
Bidsal. There is therefore no reason why during the pendency of this appeal actual management
should not be carried out by Benjamin Golshani. Logic compels it and the Operating Agreement
provides for it.

Bidsal’s desire to remain as manager is obvious; he wants to use it to leverage CLA. He
will delay the proceeding as much as possible, distributing funds that do not belong to him. That
must not be allowed. In the Arbitration Bidsal testified that he did not want to manage the
property anymore:

14 Q. Now, why did you initiate the process to

15 buy the property?

16 A. Basically, I wanted to, you know, finish

17 This deal and move on to the next one. We are --
18 I didn’t want to manage this property any longer.

[Bidsal Testimony May 9, 2018 p.390:1 14-18; see Exhibit 1]

Bidsal’s wish should be granted now...he should be removed as a manager.

B. Prohibition against Distributions to Bidsal

We have above detailed how Bidsal has taken cash from Green Valley to line his own
pockets.  If notwithstanding the positions raised above, Bidsal is allowed to .remain as the
manager, then an additional condition to the grant of stay should be that there are no further
distributions to Bidsal pending the appeal. If the appeal is lost (and two Judges would have had
to have been wrong for it not to be lost) and the appellate court rules the same wﬁy as the Trial
Judge and the same way as the Arbitrator, then CLA will be purchasing the interest of Bidsal.
But as described above, the operating agreement was based on the partners abide by it and
consummate the deal all cash within 30 days of election so the formula for calculation of that
purchase price, as above noted, does not take into account distributions or current capital

account, but rather considers only the capital account at the time of purchase. So in effect each
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time that Bidsal distributes money to himself, he is decreasing the value of what CLA is entitled

to purchase.’

C. Offset Should Be Established

Reference has previously been made to CLA's proposed Interim Award (PX, Exh. FF).
Paragraph 3 on page 15 thereof provided that with regard to the award of attorney’s fees and
costs, "these sums, if not previously paid, shall be deducted from the payment to be made by CLA
to Mr. Bidsal for his membership interest in Green Valley." In response thereto; Bidsal stated,
"Paragraph 3 in Section V of the Award is objectionable because it grants to CLA a deduction in
the purchase price for Bidsal's membership interests for the attorney fees and costs which CLA
expects to be awarded in relation to its pending application for attorneys' fees and costs. . . The
enforcement of those awards and the mechanisms for recovery of those awa-rds (including
execution and garnishment) are left up to the Court system by virtue of the provisions of 9 U.S.C.
Section 1 ef seq. CLA must pay the full price for Bidsal's membership interests [sic] in GVC."
APP, Exh. HH (As above noted, the word "Award" was there defined by Bidsal on page 1 as the
Proposed Interim Award.)

Compare this: In Bidsal’s attempt to justify the grant of stay even without any bond, he
argues that under the Award Petitioner "is required to pay well over a million dollars
($1,000,000.00) to me for my membership interest in GVC." (Bidsal Affidavit, | 16.) Bidsal
also claims that "to the extent that CLAP incurs any harm from the appeal, the monetary amount
can simply be deducted from the amount which CLAP ultimately must pay to Bidsal" (Motion
p.5, line 20) based on the supposition that "CLAP can offset any amounts owed by Bidsal to
CLAP from CLAP's ultimate payment to Bidsal.” (Motion p.4, line 27.) In other words, Bidsal
argues that ultimately he will be owed more than he owes.

If finally Bidsal is withdrawing his contention that CLA must pay the full price and seek

recovery elsewhere for the attorney’s fee award as he did before, then the grant of any stay must

? The issue of whether these distributions to Bidsal after the date the sale should have been transferred is
still pending i.e. whether as an offset to the price to be paid or by recovery by a separate action.
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be conditioned on an Order that with regard to whatever CLA may owe for Bidsal’s membership
interest, CLA shall be entitled to offset all amounts owed by Bidsal to CLA as established by any
Court, Judgment, or Order.

If notwithstanding the positions raised above, if Bidsal is allowed to remain as one of the
managers, then an additional condition to the grant of stay should be that there be no further
distributions to him pending the appeal.

Iv.
BOND

If for any reason the Court should permit Bidsal to remain as one of the managers, then
Bidsal's assertion that the purchase price will exceed what is owed does not hold water. For the
reasons pointed out above, were Bidsal still in control of the property, CLA faces the prospect at
the end of the appeal with Bidsal's interest being subjected to liens or encumbrances and the
property (or its value) being virtually destroyed through lack of proper care by Bidsal either in the
maintenance of the property or in the leasing of the property. Therefore, what is at risk is not

merely the $298,250.00 and the interest thereon and any further fees that may be awarded but the

very property itself. As stated in Nelson v. Heer, 122 P.3d 1252,1254 (2005), w.ith regard to a
stay, “the focus is properly on what security will maintain the status quo and protect the judgment
creditor pending an appeal." Here, CLA needs protection against the destruction of the property
and the dilution of the value of the property through mismanagement and improper distributions.

Unless those are otherwise taken care of by condition or denial as above recited, CLA
requires protection in the form of a bond, the amount of the bond should be $3,000,000.00.That
amount is reached by the following.

Bidsal testified at the Arbitration hearing that the value of the property was at least $
6,300,000. (PX, Exh. 117, Tr. 244:21-245:16). The risks from purely economic conditions as
well as destruction of the property or the various force majeure events occurring before CLA has
the power and right to dispose of the property quite easily lead to a dramatic depline in value.
Las Vegas Sun writer Buck Wargo stated on July 25, 2011 that the value of commercial

properties in Las Vegas had fallen between 40 and 80 percent in the recent bust. See

-10-
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“Commercial Real Estate: How low can it go”, a copy of which is attached as Exhibit “2”. Using
60% as the risk factor is reasonable.

Sixty percent of $6,300,000 comes to potential loss of $3,780,000. Added thereto must
be the existing attorney’s fee award. The Judgment confirms an Award of $298,250 back in April
of 2019. It is reasonable to assume that the appeal filed in January of this year will not conclude
before two years. That brings it to January of 2022 or two and three quarter é'ears from the
Award. That means there will be two and three quarter years of interest. The rate established
under NRS 99.040(1) is be 2% higher than that reflected in the prime rate of 5.5%, or a total of
7.5% over two and three quarter years, which is 20.625 5%, giving a total.of interest of
$61,565.25 which when added to the $ 298,500 is $360,065.25. Adding that to sixty percent of
the value of the property value gives the amount of $4,140,065.25

But that is not all that Bidsal may then owe. By the time this motion is heard this Court
will have ruled on CLA’s Motion for Attorney’s Fees and Costs. It would be injudicious of us to
presume how much will be awarded by this Court, but can do so orally at the time of the hearing
on this Motion. From that the purchase price should be deducted.

We have above shown that without any offset, the most that CLA would have to pay is
$1,690,000.00. But that ignores Bidsal’s paying himself $500,500 after the date the sale should
have closed. Deducting that (and probably that will have to be litigated given Bidsal’s scorched
earth policy) leaves the amount of $1,189,500. Deducting that from $4,140,065.25 gives
$2,950,056,25 Added to that is whatever award this Court should make on the Motion for
Attorney’s Fees and Costs now pending,

Therefore, contrary to Bidsal’s claim that the unpaid price covers the detriment suffered
by staying execution, in fact even after deducting the purchase price, CLA is at risk of losing
$3,000,000 or more by staying execution and that should be the amount of the bond.

111
111
111
111
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CLA PROPERTIES,

Claimant,

Reference No. 1260004569

vS.
SHAWN BIDSAL,

Respondent.

TRANSCRIPT OF PROCEEDINGS

Taken Before the Honorable Stephen E. Haberfeld

Volume II
Las Vegas, Nevada
May 9, 2018

9:02 a.m.

Reported by: Heidi K. Konsten, RPR, CCR

Nevada CCR No. 845 - NCRA RPR No.
JOB NO. 469952
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TRANSCRIPT OF PROCEEDINGS, VOLUME II - 05/09/2018

Page 390

1 0 Now, we talked a little bit about your

2 offer to purchase a 5 million.

3 .Now, that's not the final amount for the

4 remaining member's share, is it?

5 A No, that's the company value.

6 Q Okay. And so if that was to be accepted

7 by Ben to»actually sell it to you at 5 million,

B8 how would the formula work?

9 A You basically return the capital, and --.
10 based on what they put in. And again, when you

11 return the capital, you return the remaining

12 capital. And the -- the balance that is left

13 over, you divide up 50/50.
14 0 Now, why did you initiate the process tE“i]
15 buy the property?

16 A Basically, I wanted to, you know, finish 3
17 this deal and move on to the next one. We are -- ;
18 I didn't want to manage this property any longer. j
”19 Q And just so it's clear for the record,”ﬂm
20 why did you use the $5 million number?

21 A I look at the -- I briefly looked at the
22 financials of the property. I just made a -- an

23 estimate éf what I think was a fair value and came
24 up with that.

25 Q And then there was a response to the

Litigation Services | 800-330-1112

www.litigationservices.cem
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EXHIBIT ¢“2”
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(From the Las Vegas Sun)

BIG STORY:

Commercial real estate: How low can
it go?

0 Comments

By Buck Wargo '
Monday, July 25, 2011-3 a.m.

Lists

» The List: Available commercial real estate (7-11-2011)

Related Stories

o Commercial real estate recovery may be two steps forward, one back (4-4-2011)
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VEGAS INC Coverage

Business picking up, but commercial and retail space not filling (4-23-2011)

Country’s largest commercial auction set for Las Vegas, but local brokers concerned (4-27-
2011)

Retailers optimistic about future of Las Vegas market (5-20-2011)
Interest in property auction may bode well for Las Vegas real estate market (5-20-2011)
Las Vegas commercial mortgage delinquencies lead nation, hit $2.9 billion (5-22-2011)

Report: Retail vacancies to reach bottom this year (6-18-2011)

Retail sales up this year in Las Vegas, but vacancies are, too (6-30-2011)

More real estate stories

Sports are an apt metaphor for life because of the simplicity behind the idea that in
sports—as in life—there are winners and losers. It’s inevitable; simple as that.

Recently we watched as Japan won the Women’s World Cup in a thrilling
comeback victory against the American team. Japanese fans were naturally elated
while the American fans were heartbroken. Truth is, the biggest hurdle the US
players are likely to face is overcoming the disappointment of the loss itself. But,
alas, life isn’t that simple when it comes to the major correction of commercial real
estate in Las Vegas.

We’re all too familiar with the myriad stories about people who, because of an
adjustable rate mortgage or job loss, have lost their home to foreclosure. But the
bursting housing bubble depressed the economy and ultimately spread to the
commercial side of the real estate equation that already had a glut of space from
overbuilding during the Las Vegas boom market. Businesses closed or wanted to
relocate to pay cheaper rent. Landlords of office, industrial and retail properties
subsequently lost tenants and couldn’t afford to make their loan payments or banks
wouldn’t extend loans made prior to the recession.

Banks foreclosed on those property owners, extinguishing a life’s work sometimes
valued at millions of dollars. Just like that. In many cases, lives were devastated
and changed forever.

On the flip side, the Great Recession created opportunities for others who had
nothing to do with the demise of the previous owners, and they’re swooping in and
buying office, industrial and retail properties and land, and stand to make millions
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in profits if they guessed right. It all sounds like a game, but this is one in which
the stakes are high. And, in some cases, the consequences have been deadly. .

Only last August, Las Vegas real estate developer Donald Romano, 74, and his
wife Barbara were found dead in their Summerlin home. Police called the case a
murder-suicide after a gun was found in Donald Romano’s hand. He also left a
note. The tragedy came about a month after Romano lost possession of his Pine
Corporate Center on West Charleston Boulevard, an office complex of 18
buildings totaling 100,000 square feet.

It’s an extreme and tragic example of the impact the commercial real estate
industry’s fallout has had in Las Vegas, said Frank Gatski, the CEO of Gatski
Commercial Real Estate Services.

“This was his whole life. It was his pride and joy, and it went into receivership,”
Gatski says. In a lot of cases, investors did everything right. It’s not like they were
gambling and throwing money out the window.”

Commercial development has served as one of the driving forces of the Las Vegas
economy during the boom, but is at a near standstill with millions of square feet of
oversupply and a complete lack of demand with businesses closing and cutting
back on their space needs. A lagging indicator, commercial real estate will be one
of the last sectors to rebound once the economy improves and additional space is
needed.

For every loser, there’s a potential winner in commercial real estate as lenders and
holders of debt start to foreclose in greater numbers and sell them to buyers in the
US and abroad who’ve been waiting on the sidelines to buy at bargain prices. Las
Vegas has the highest percentage of distressed commercial real estate in the
country by far, according to New York-based Real Capital Analytics. In its most
recent report, it reported nearly $19 billion in distressed properties, which includes
more than $4 billion in properties that have been foreclosed upon.

Interest has been strong, as noted in a May online auction of commercial real estate
in Nevada, most of it in Las Vegas. About 85 percent of the properties and notes
up for auction were sold for $340 million, according to Auction.com. Investors are
apparently trying to capitalize on the opportunities in Vegas to become the next
round of winners, and that includes Romano’s Pines Corporate Center bought out
of receivership last month. Newport Beach-based MIG Real Estate acquired the
office complex on the 7200 block of West Charleston Boulevard. It’s the ﬁ1m S
fifth acquisition in Las Vegas since October 2010.
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Although such groups aren’t necessarily getting a steal, they’re buying properties
at good prices and plan on holding them and making improvements to enhance
their value over the long term. Dan Fasulo, managing director of Real Capital
Analytics, says private investment groups such as MIG Real Estate are an example
of what’s happening in the market.

“These are guys who’ve been in the industry a long time and know how to buy
right and create value and execute a leasing strategy,” Fasulo said.

A few weeks ago, Lightstone Acquisitions, part of the Lightstone Group, a New
York-based real estate investment company, acquired 23.54 acres at the Las Vegas
Beltway and Hacienda Avenue for $4.4 million. The firm bought the property from
City National Bank, which foreclosed on Newport Beach developer Dominic
Magliarditi, who planned a mixed-use development when he bought it in
November 2007 for $30.2 million. Lightstone plans to hold the property as an
investment.

Rick Myers, president of Thomas & Mack Development Group and a consultant
for Nevada State Bank, said at a recent conference that the bank has sold 85
distressed properties worth $120 million. About 85 percent were vacant land and
many deals ranged from $700,000 to $1.5 million, with some exceeding $10
million, Myers says. About 85 percent of the deals were offshore investors paying
cash.

Mike Mixer, the managing partner of the brokerage firm Colliers International Las
Vegas, says he has clients with a heavy debt load who are losing properties they
invested in and other clients with well-funded checkbooks who are giddy at the
opportunities. Mixer says Las Vegas is only midway through its commercial mess
and a lot of properties have yet to hit the market. Banks had initially been trying to
extend terms with property owners but have come under increasing pressure from
regulators to deal with the problem; thus, an increase in foreclosures is imminent.

“It’s like the residential market, but not as much volume,” Mixer says. “One
person’s pain is another’s gain. The foreclosure mess continues to weigh heavily
on value. There’s more distress coming on the market.”

Land prices fell by 60 to 80 percent, office properties have fallen by 40 to 70°
percent; industrial by 40 to 60 percent and retail properties by 40 to 80 percent.

In all of this pain, who’s actually been hurt the most? Retail centers without an
anchor tenant.
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Las Vegas got hurt by the easy access to capital and euphoria over the economy
that prompted overbuilding, especially by those who weren’t experienced at
developing. Vacancy rates continue near record highs, with office just below 25
percent by most accounts, industrial vacancy more than 15 percent and retail
vacancy more than 10 percent. Both retail and industrial were in low single digits
before the recession, and the office vacancy was below ten percent.

Colliers International reports there is more than 9.4 million square feet of vacant
office space, 5.3 million square feet of vacant retail space and some 16 million
square feet of vacant industrial space.

“There’s a lot of stuff that should have never been built, said Fred Chin, president
of the Atalon Group turnaround firm. “There were a lot of unknowledgeable and
inexperienced people who became developers, even doctors. A lot of people got
wiped out in Vegas, and there are others who are a lot less rich now. And there are
still others who are taking advantage of the idiots who made the loans and
developed the properties by buying them cheap.”

“Who are the losers?” Everybody,” says Kirk Boylston, regional director for EJM
Development, which built the Arroyo mixed-use development in southwest Las
Vegas. “Even people who still have property are doing OK, but they’re not doing
as OK as they once were. There’s been too much rental erosion. But even though
nobody’s doing as well, some are much better than others.”

What’s happening is a lot of private equity firms are hovering, waiting to acquire
the properties that go on the market or buy loans from financial institutions or
investment banks. They could ultimately foreclose on the properties. Las Vegas is
one of the last markets to start clearing properties on the commercial side after
values have fallen steeply, Fasulo said.

Many in the investment community are convinced that the worst is over, and that’s
encouraging them to be more willing to step in and make purchases and banks
more confident to put properties on the market.

“There are people who believe in Vegas and think it’s at the bottom, and going to
get better,” Chin says.

That doesn’t help those who lost everything to the downturn in commercial real
estate.
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Those hurt the worst are property owners who had a personal guarantee on their
loans, says Joe Kupiec, the managing director of brokerage firm Grubb & Ellis.

“Some of the stories are rather depressing and lot of people who’ve done
significant development over the years and had done very well became
overleveraged and got caught,” Kupiec says.

One of those feeling the pain is Angelo Tourlis, who came to Las Vegas in 2001
from Chicago, where he owned three bars with family members before selling
them and retiring. Tourlis used the proceeds from the bars to get involved in real
estate investment.

At first he bought town homes but quickly sold them and made other investments
in commercial property, including land. By the middle of the decade, he graduated
to buying a restaurant on North Durango Drive that was occupied by Bob’s Big
Boy. He also acquired an 11,000-square-foot office building on Eastern Avenue
near the 215 Beltway. Between the two, the deals were worth about $5 million.
Tourlis, a Greek immigrant, poured the nest egg he worked his whole life to build
into the properties and lived off the cash flow they produced.

But when Bob’s Big Boy filed for bankruptcy in 2009, he was unable to rent it out
and when tenants at his new office building didn’t occupy space, Tourlis wasn’t
able to pay his mortgages. He has since moved back to Chicago and says it’s’
devastated his life. He’s also in the middle of a divorce.

Gatksi, who tried to help Tourlis, says it’s one thing to see people fail who were
too greedy, but to see it happen to individuals who were conservative and went by
the book and were still hurt is difficult to watch.

“This market has brutalized a lot of families. These are people who’ve worked
hard their entire life to accumulate wealth,” Gatski says. “Angelo Tourlis was
living the American Dream and didn’t do anything wrong except buy at the wrong
time.”

Tourlis says he still owns a condominium in Las Vegas that he’s trying to sell but
has no interest in getting back into the commercial real estate business. He said
he’s too old and broke.

“I’'m 80 years old, and it’s not easy,” Tourlis says. “I did nothing wrong, but it cost
me. My life has turned upside down, and I’m going to end up by myself.”
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Winners and losers. No one said it was fair.

Section: Business
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Electronically Filed
1/31/2020 1:10 PM
Steven D. Grierson

CLERK OF THE COU,
arr b At

Louis E. Garfinkel, NBN No. 3416

Levine & Garfinkel

1671 W. Horizon Ridge Parkway, Suite 230
Henderson, NV 89012

Tel: (702) 673-1612

Fax: (702) 735-2198

Email: Igarfinkel@lgealaw.com

Attorneys for Petitioner CLA Properties, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

CLA PROPERTIES, LLC, a California
limited liability company, Case No.: A-19-795188-P
Dept.: 31

Petitioner,

V. AFFIDAVIT OF BENJAMIN GOLSHANI IN

SHAWN BIDSAL, an individual, FOR STAY PENDING APPEAL

Date of Hearing: February 18, 2020.
Respondent. Time of Hearing: 9:00 a.m.

STATE OF CALIFORNIA

COUNTY OF LOS ANGELES

I, Benjamin Golshani, being first duly sworn depose and says:

1. I am the sole owner of Petitioner CLA Properties, LLC (“CLA”). I have personal

knowledge of the facts stated herein.

2. Both respondent, Shawn Bidsal (“Bidsal”), and I were designated as the original
managers of Green Valley Commerce, LLC (“Green Valley”), and there has been no change in

that designation since the Operating Agreement so appointing us was signed.

3. Directing my attention to Article V Section IV of the Operating Agreement for Green

Valley, the cost of purchase of the property held by Green Valley was $4,049,250.00.

I
Case Number: A-19-795188-P

OPPOSITION TO RESPONDENT’S MOTION
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4. Addressing the formula for the buvout by one member of the other, Green Valley has
no pro-rata liabilitie

3. Attached hereto and marked Exhibit | is a schedule showing distributions from Green

Valley from 2017 through 2019, After CLA™s August 3. 2017 election to buy out Bidsal. Bidsal

signed checks distributing to himself $500.500.00 as reflected in that schedule.

A

6. Attached hereto and marked Exhibit 2 is 2 March 6. 2019 email from Bidsal to me in
response to my Fehruary 25, 2019 email fronm me to him along with the rent rolls showing 41%
3 b g 2

vacancy. Prior thereto, Bidsal had fired the leasing broker to which I complained. Bidsal refused

o

1o

o the vacancy that continues to this date.

i

to rehire a leasing broker lead

7. Tattended the arbitration hearing and was present when Bidsal testified to the deferred
maintenance of the property that included the need for repairs o the roof] air conditioning, other
tenant improvements. parking. and some items in the business park as well as a broken wall and
the existence of vacant spaces. | believe those same conditions remain today as | have not heard

otherwise.

have been mana

sroperties and real ¢

been my main occupation. the managentent of AP,
sinee thar should have occurred w 2017 when
taken place, I want to protect my current and {uture mvestment and not leave it in Mr. Bidsal's
. i(«
HaNds.
~
o
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STATE OF CALIFORNIA

COUNTY OF LOS ANGELES

NOTARY PUBLUC ,
My Commission Expires: t1fer é_&*}i&
b .
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JURAT

A notary public or other officer completing this certificate verifies only the identity of
the individual who signed the document to which this certificate is attached, and not
the truthfulness, accuracy, or validity of that document.

State of California

County of Los Angeles

Subscribed and sworn to (or affirmed) before me on this

e = [ SRy
2020 by &ﬁﬁm%mm et

2> 3\ day of _January

Sd

proved to me on the basis of satisfactory evidence to be the person(s) who appeared

hefore me.

ek

Signature

S

e

LIPEXSHA THENNAKODK MUDIYAHSELAGE
{2\ Motary Fublic - California

Los Angeles County &

Commission # 2307839 %

My Comm, Exp res Nov 1, 2023
T

=
=
E

OPTIONAL INFORMATION

DESCRIPTION OF THE ATTACHED DOCUMENT

S PRI TP I SRR ¢ DA e
Armdonib OF f’sﬁ*«w&mm Gleiglant
(F itie or ¢escription of attached domn‘snt;
! fie
\ A G?Pﬁﬁ_ﬁg 150 2 o f\%.- Fﬁfs‘i@iﬁﬁ? 51«5
(Title or description of attached dcmmﬂm continuad)

Mot ow Por 5?&.&% Fencli #g S ead.

P

Number of Pages _#% _Document Date

Additional information

INSTRUCTIONS

The wording of all Jurats completad in California after January 1, 2015 must be in the
form as set forth within this Jurat. There are no exceptions. i a Jurat fo be completed
does not follow this form, the notary must correct the verbiage by using a jurat stamp
containing the correct woring or aitaching a separate Jurat form such &s this one with
does contain the proper wording. In addition, the nofary must require an oath or
affrmation from the document signer regarding the iruthfulness of the contents of the
document The document must be signad AFTER the cath or affirmation. If the document
was previcusly signed, it must be re-signed in front of the nolary public during the jurat
Drocess,

s State and county informatian must be the state and county where the
document signer(s} personally appeared before the notary public.

« Date of notarization must be the date the signer(s} perscnally
appeared which must also be the same date the jurat process is
completed.

Brint the name(s) of the document signer(s) who perscnally appear at
the time of notarization,
Signature of the notary public must match the signature on file with the
office of the caunty clerk.
The notary seal impression must be clear and photographically
reproducible. imprassion must not cover text or lines. if seal impression
smudges, re-seal if a sufficient area permits, otherwise complete a
different jurat form.
<+ Additional information Is not required but could help
to ensure this jurat is not misused or attached to a
different document.
4 indicate titie or type of attached dacument, number of
pages and date.
o Securely altach this document to the signed document with a staple.
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EXHIBIT “1”

EXHIBIT “1”
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GREEN VALLEY COMMERCE
DISTRIBUTION
2017-2019
BENJAMIN GOLSHAN] SHAWN BiDSAL
ENTITY YEAR AND DATE CHECK # AMOUNT YEAR AND DATE CHECK# | AMOUNT
GREEN VALLEY COMMERCE 2017  02/29/17 10512  42,000.00 2017 02/29/17|  10513]  42,000.00
11/22/2017 10589|  100,000.00 11/22/2017 10597 100,000.00
2/27/2017 1359  14,000.00 2/27/2017] 1360  14,000.00
11/22/2017 1391  45,000.00 11/22/2017 1395 45,000.00
GREEN VALLEY COMIMERCE 2018| 4/26/2018 10624  75,000.00 2018| 4/26/2018|  10625| 7500000
- B 8/23/2018 10642  55,000.00 8/23/2018|  10643| 55,000.00
] - , | 4/26/2018 1410/  25,000.00 4/26/2018 1411  25,000.00
—— 8/23/2018| 1419|  20,000.00 8/23/2018 1420|  20,000.00 o
o 175,000.00 7
e . 2019] " 3/8/2019 10716|  59,000.00 2019)  3/8/2019|  10717| 59,000.00
B e 8/14/2049 10758 55;800:00 &/ 142019 10759 55,00000
) 3/8/2019 1440  24,000.00 3/8/2019 1441|  24,000.00
8/14/2019 1462|  20,000.00 8/14/2019 1463  20,000.00
e 10/7/2019 10769]  20,000.00 10/7/2019|  10770]  20,000.00
) 10/7/2019 1471 2,500.00 10/7/2019 1472 2,500.00 |
180,500.00 180,500.00
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From: shawn bidsal <wcico@yahoo.com>

Sent: Wednesday, March 6, 2019 12:12 PM

To: ben@claproperties.com

Subject: Re: Financials and deferring maintenance

ben

here are the financials and rent roll for both green valley and green way, please send the rent roll ,
financials for mission square,

Shawn Bidsal

West Coast Investments Inc
14039 Sherman Way, Suite 201
Van Nuys CA 91405
818-901-8800 p

818-901-8877 f

002952

On Monday, February 25, 2019, 12:53.04 PM PST, <pen@claproperties.com> wrote:

Shawn,

We have discussed by email the situation of the Green Valley. You were supposed to
send me the financials of The Green Valley about 2 months ago but So far | have not
received it. There are Issues with Green Valley that needs to be taken care of. | need
the name of the brokers who has the listing for both properties . If we do not have a

1
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broker at this time, | like to know the reason. | could not find the listing of any of the

properties which tells me you have abandoned the property and not managing them.

I need the financials of The Green Valley for the period 1/1/18 to 12/31/18 and 1/1/19
to date to the extent available, as well as the name, telephone number and email
address of all the vendors who are providing services now and during 2018. | like to
contact them and inquire about their services and the situation of the property. In your
previous letter you said that there are not differed maintenance but | see that there are
a lots of them and none of the issues that you wrote to me in 2017 has been fixed.

As mentioned before, We must inform all the tenants about the buyout and the
decision of the arbitrator. The current situation in Green Valley is not favorable and the
tenants may leave which will result in another dispute between us.

Please provide me with the information by not later than noon on Wednesday.

| think we should turn over the management of Green valley to CLA immediately.
Please advise me if you agree.

| would prefer not having to spend more money getting what | am legally entitled to
and would appreciate your cooperation.

Ben

From: shawn bidsal <wcico@vahoo.com>

Sent: Saturday, December 15, 2018 8:56 AM

To: ben@claproperties.com

Subject: Re: Financials and deferring maintenance

002953
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ben’

there is no deferred maintenance on landscape or the plants , every year, during winter months,
plants go dormant and come back to life in spring.

regarding contacting the tenants: the green valley case is not finished, so until that time, there is no
reason to contact the tenants.

i sent you the tax returns a while ago, here is the p&L for each property,

Shawn Bidsal

West Coast Investments Inc

002954

14039 Sherman Way, Suite 201
Van Nuys CA 91405
818-901-8800 p

818-901-8877 f

On Tuesday, December 11, 2018, 7:01:37 AM PST, ben@claproperties.com <ben@claproperties.com> wrote:

Shawn, It has been brought to my attention that the trees and plants in
Green Valley commerce are dying (See below pictures). | did not believe
3 EXANRIT 2
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that neglecting and differing the maintenance of the property is something
that you wanted. It is not to anybody’s interest. Please inform me of the
reason of the current situation and what can be done to save them.
Although the judge has awarded us the judgment but letting the trees die is
not a good practice. Your attorney has stated that you do not wish me to
take over the management. How would it benefit you? You have so many
other properties to warry about, why would you want to spend your valuable
time on this and be responsible if it is neglected.

We have requested from you to send us the financials of The Green Valley
Commerce and Country Club LLC, however, we have not received anything
yet. CLA is a member and has the right to examine the records. We are
already in litigation on Green Valley. | do not wish to start another case, that
is why | am writing this letter to you directly to keep this channel open to
discuss and resolve simple matters that benefit both parties. As |
understand the attorney’s fee is going to be awarded. Your attorney has
expressed that the attorney fee that you need to pay is high. One would
think why would you want to run it higher? Again, | do not wish to escalate
this and like to resolve these simple matters in good faith so | will wait for 5
days for your good faith response to resolve the above problems before
turning it to the attorneys.

We need to contact the tenants and explain that there is a buyout. | like to
also hire contractors to take over the maintenance of the properties. | like to
work with you to arrange rather than have the attorneys do it. It is better for

both of us.

| look forward to hearing from you and if you have any question or concerns,
please contact me.

Ben
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Electronically Filed
2/13/2020 3:16 PM
Steven D. Grierson

RTRAN

DISTRICT COURT

CLARK COUNTY, NEVADA
)

g\l THE MATTER OF THE PETITION
F:

CASE#: A-19-795188-P
DEPT. XXXI
CLA PROPERTIES LLC

— — — ~— — — ~— — ~— ~—

BEFORE THE HONORABLE JOANNA S. KISHNER
DISTRICT COURT JUDGE
TUESDAY, FEBRUARY 4, 2020

RECORDER’S TRANSCRIPT OF PETITIONER CLA PROPERTIES,

CLER? OF THE COUE :I

LLC'S MOTION FOR ATTORNEY'S FEES AND COSTS

APPEARANCES:
LOUIS E. GARFINKEL, ESQ.
JAMES E. SHAPIRO, ESQ.

For the Petitioner:

For the Respondent:

RECORDED BY: SANDRA HARRELL, COURT RECORDER

-1-

Case Number: A-19-795188-P
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Las Vegas, Nevada, Tuesday, February 4, 2020

[Case called at 10:09 A.M.]

THE COURT: Okay. I'm going to call in order. CLA
Properties is first in numeric order, 795188, and that's page 6,10:00, CLA
Properties. Thank you so much.

MR. GARFINKEL: Good morning, Your Honor. Louis
Garfinkel on behalf of CLA Properties, LLC.

MR. SHAPIRO: Good morning, Your Honor. Jim Shapiro on
behalf of Shawn Bidsal.

THE COURT: Okay. So the Court's understanding this is a
separate motion -- a separate order on attorney's fees and cost, which is
pending before the Court. The Court has the Petitioner's CLA Properties
motion for attorney's fees and costs, and | have the oppositions, thereto.
Thank you for the courtesy copies that we got from all of the parties.

Okay. So we've got the operating agreement, you've got the
NRS provisions. | was going to break it down, do attorney's fees first,
and then costs, rather than arguing them both together, if that meets
ya'lls needs.

MR. GARFINKEL: Sure, Your Honor.

THE COURT: So go ahead on the attorney's fees.

MR. GARFINKEL: Your Honor, let me ask something, are
there certain -- would it be helpful to you if | sort of did a bid of
chronology because of the federal case and then also this particular

case?

002958

002958

002958



656200

o O 00 N oo o A W N -

N N N N N N o m  mm  m  m  m  m e e
o A W N =2 O O 00 N o o B~ w N -

THE COURT: You jumped to the heart of the question the
Court was going to ask, is whether or not actions in the federal court, if
you're seeking fees here in state court or not?

MR. GARFINKEL: Absolutely not, Your Honor.

THE COURT: Okay. That's why | was -- | need to make --

MR. GARFINKEL: Yeah, because Your Honor, | handle --

THE COURT: -- question about the -- sorry.

MR. GARFINKEL: -- the federal case, all right? | filed the --
after Mr. Bidsal filed his motion to vacate the arbitrator's awarded the
federal court, | then went ahead and handled the motion to dismiss. Mr.
Lewin's office was not really involved in it. And so after the motion to
dismiss was granted in federal court by Judge Gordon --

THE COURT: Uh-huh.

MR. GARFINKEL: -- | then went ahead and filed a motion for
attorney's fees in federal court, and | can tell you that the motion was
based on my work, that's it. And | was very careful, Your Honor, that
when we prepared the motion for attorney's fees in this matter --

THE COURT: Uh-huh.

MR. GARFINKEL: -- that | went through my bills very
carefully, and what | did was, was | redacted out -- if you look at my bills
that are attached to my affidavit, | --

THE COURT: Right.

MR. GARFINKEL: -- I blackened out everything that had to do
with the federal case, and | made sure that there was nothing from the

federal case that was included here, Your Honor. | knew it was become

-3-
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an issue, so | wanted to make sure that it wasn't an issue, Your Honor.

THE COURT: Okay. Does that -- | could tell you, my two
questions, my question -- that was one question, and | appreciate there
may be a difference of opinion, but | will tell you what the Court's two
questions are.

MR. GARFINKEL: Sure.

THE COURT: The two questions that are dependent on the
answer. That one was going to be having a clear understanding of what
-- because this case was in arbitration, federal court, state court, and now
he's got some appellate processes, is to ask the question and to ensure
the only fee component sought in front of this Court, I'm not saying that
they are or are not, and | appreciate there's no rule, statute, et cetera, I'm
just --

MR. GARFINKEL: Sure.

THE COURT: -- jumping ahead to the questions that | have, is
it -- it was only for state court proceedings, and if it was not just for state
court proceedings, what was the analysis for anything else. That's the
first question.

MR. GARFINKEL: Yeah.

THE COURT: And the second was -- well, actually, it was just
kind of reverse order was -- since it was argued in the opposition that
there is no rule, statute, et cetera, and that this is an arbitration act, how
-- what's the link in for attorney's fees --

MR. GARFINKEL: You got it. Sure.

THE COURT: -- here in state court so --

-4 -
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MR. GARFINKEL: Your Honor, let me ask you something. Is

there any issue about the 21 days? Because -- well --

error.

MR. SHAPIRO: There's no issue, Your Honor. That was my

THE COURT: Yeah.

MR. SHAPIRO: It's timely filed.

MR. GARFINKEL: Okay.

THE COURT: Yeah, | was going to say at the -- okay. Thank

you. Thank you, counsel.

MR. SHAPIRO: Thank you, Mr. Shapiro.
MR. GARFINKEL: Okay.

THE CLERK: Your Honor, | wanted to just disclose |I've done

an internship with Mr. Garfinkel, and his partner, Ira Levine, is my

godfather. So | did not realize that's an on case today. | just know |

needed to disclose any prior [indiscernible].

disclosure.

THE COURT: Sure.

MR. SHAPIRO: | don't have a problem with it, Your Honor.
THE COURT: Okay. Appreciate it. Thank you for the
Appreciate it. Okay.

MR. SHAPIRO: Especially since you didn't know that.

THE CLERK: | didn't realize it.

THE COURT: No, she just came --

MR. SHAPIRO: And | didn't know it either, Your Honor.
THE CLERK: No, | didn't realize it was --

MR. SHAPIRO: It's fine. | don't see that being any problem.

-5-
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THE COURT: Just to let you know, our wonderful clerk was
assigned to help us out yesterday afternoon.

THE CLERK: Yeah, | just wanted to --

THE COURT: So we've had -- after this calendar --

MR. SHAPIRO: Well, thank you for [indiscernible].

MR. GARFINKEL: You are?

THE CLERK: Ira Levine's goddaughter. | did an internship
one summer with you when | was going to UT.

MR. GARFINKEL: Oh.

THE CLERK: Years ago.

MR. GARFINKEL: Okay. I've aged, and I've probably
forgotten that already, Your Honor, so there you go.

THE COURT: Okay. Is there any issue? As you know, the
clerk does --

MR. SHAPIRO: None whatsoever, Your Honor.

MR. GARFINKEL: Okay.

THE COURT: Okay. | appreciate it. Thank you. Thank you
for the disclosure. Okay.

MR. GARFINKEL: All right, so --

THE COURT: Counsel, feel free.

MR. GARFINKEL: So thatissue's gone. Okay. So, Your
Honor, so let's get to the basis. Under Rule 54 you've got to show a
statute or a rule as a basis for attorney's fees. And, Your Honor, there
are two issues here.

One is, of course, is the operating agreement, and the

-6 -
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operating agreement basically talks about the award of attorney's fees
and costs by an arbitrator, and | will gladly admit that. Okay, it talks
about an arbitrator. But then again, Your Honor, on the other hand, that
provision basically says that the arbitrator's award is going to be final,
not appealable, okay, and a judgment can be entered thereon in any
competent court. So maybe on its face the exact language may not be
able to get there, but | would argue it's implied.

Second, Your Honor, and this is sort of critical, Mr. Shapiro's
brief focuses on the Federal Arbitration Act, and if you take a look at the
arbitration provision here, and you look at the operating agreement, you
have two provisions. Okay. One provision basically says that the
arbitration's going to be governed by the Federal Arbitration Act.

Then when you also look at a second provision in the
operating agreement, it basically says that in all respects, this contract,
this agreement is going to be governed by Nevada law. And so one of
the issues is, is you have this inconsistency between the Federal
Arbitration Act, and then the Nevada choice of law provision.

Well, Your Honor -- and | don't know if you remember this,
but when we briefed the motion to confirm the arbitrator's award and
the counter-petition to vacate the arbitrator's award, there was a case
that we cited in there that specifically addressed that, and it's a Nevada
Supreme Court case. And, Your Honor -- and | will cite it for you, it's the
WPH case. All right. And it's WHP Architecture v. Vegas VP. It's 131
Adv. Op. 88 360, P3d 1145. And, Your Honor, that case answers the

guestion and it answers the question in our favor, and that's where --

-7 -
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and that's how you get to state law here, and | will link it together.

So if you take a look at that case, Your Honor, the Nevada
Supreme Court relied on a United States Supreme Court case in that
case, and the court ruled that substantive provisions of a contract would
be determined by state law and procedural aspects of an arbitration
would be governed by the FAA.

And so if you take a look at that case, what the Nevada
Supreme Court basically did was that they basically said that rules that --
rules -- state law rules that govern attorney's fees or award attorney's
fees are substantive, not procedural, and as a result, those are the laws
that are going to apply. Okay.

So take a look at that case because we believe that answers
the question in our favor, Your Honor, and that's how you get to the
award of attorney's fees here.

Now, what we also did, Your Honor, was we cited NRS
38.243, which is part of chapter 38, and this is what it says. Upon a
granting an order confirming vacating without directing a rehearing,
modifying or correcting an award, the court shall enter a judgment in
conformity therewith. The judgment may be recorded, et cetera, and
we've gotten there.

A court may also allow reasonable costs of the motion and
subsequent judicial proceedings. And then it says on application of a
prevailing party to a contested judicial proceeding, the court may add
reasonable attorney's fees and other reasonable expenses of litigation

incurred in a judicial proceeding after the award is made to a judgment

-8-
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confirming vacating without directing a rehearing, modifying or
correcting an award.

And, Your Honor, we believe that under that statute, you
have the authority to award CLA Properties, LLC an award of attorney's
fees and costs, and Your Honor, based on the last -- the reply that we
filed and the subsequent affidavits of both mine and Mr. Lewin's we're
seeing $82,839.47. And, Your Honor, so | think I've answered your
question as how we get to an award of attorney's fees here. Okay. We
think that the state law -- under state law we're entitled to it, and | believe
that the case that | cited to you explains direct -- how we get to this law
governing this action.

And so, Your Honor, let me just sort of go on, and what I'm
going to do is | want to just sort of address some of the arguments they
made because in their opposition they basically said look, if you're going
to award attorney's fees and costs, Your Honor, you've got to reduce it
by 24,848.03. And so, Your Honor, our reply, | believe, Your Honor,
specifically addressed all of the issues that they raised. And why don't |
just kind of go over it? | mean, obviously, you know, the original motion,
Mr. Lewin's affidavit, my affidavit, we address the Brunzell factors, we
went through all four of them, and we think we've satisfied them. But a
couple of things. All right.

First thing is, is they claim that CLA is asking the court to
award fees that they are seeking in federal court, and it was actually sort
of a nominal amount, Your Honor, but | think | addressed that right up

front. In my affidavit, | was very clear about that, and | think we've

-9-
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addressed it.

The second thing is, is that they said that CLA's billing
records are too vague, the claims entries are ambiguous as to whether
or not related to this matter, and they seek to reduce it by 2,141.13. And
Your Honor, again, that sort of gets back to the issue of whether or not
the fees that we are seeking in this case are specifically for this case, and
both Mr. Lewin's affidavits and my affidavits specifically address that.
And Your Honor, I'm here today as an officer of the court.

THE COURT: Uh-huh.

MR. GARFINKEL: | took -- | made sure very clearly that it did
not because | knew this was going to become an issue, and because of
the sort of tortured procedural history of this case with the federal court
pending. And just so you know, Your Honor, the federal court has not
ruled on our motion to dismiss there. I'm sorry, our motion for
attorney's fees, so that's still pending.

The third thing is, is that there was sort of this -- there's an
entry there for Jack Liev, it was for $178.12, and | included that in my
billings and the reason why for that, Your Honor, is just because | dealt
with Jack Liev there, | guess that's Jack Margolin's pen name. | didn't
know that. I've dealt with Mr. Liev for a number of years.

And as you may recall, Your Honor, Mr. Bidsal's motion to
vacate was 40 pages long, with 1,100 pages of exhibits, and essentially,
they tried to retry the case. So we had to go ahead and address all of
their issues, and, Your Honor, we filed a 40-page brief with a thousand

pages of exhibits including the original transcripts from the arbitration,
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and that included six volumes.

And so | worked with Mr. Liev at Mr. Lewin's office to put
together our appendix which we filed with the Court, and as you know,
Your Honor, it was six volumes, and | provided -- ultimately provided
courtesy copies to you in two large binders.

There was also an issue here where basically Mr. Bidsal
objects to certain work performed by Mr. Lewin's office that occurred
before we filed our petition to confirm the arbitrator's award here, all
right, and let me explain to you why.

THE COURT: Was it before or was it between the petition
and the opposition is --

MR. GARFINKEL: Well --

THE COURT: -- the way | read it and --

MR. GARFINKEL: Well, let me --

THE COURT: -- you all are nuancing it --

MR. GARFINKEL: -- let me explain. Let me explain to you
what happened.

THE COURT: Okay.

MR. GARFINKEL: So, Your Honor, remember, the original
lawsuit was filed in federal court, and Mr. Bidsal filed, you know, a brief
in excess of, | think 24 pages in federal court, along with six volumes of
exhibits. And within -- and remember, he filed a motion to vacate
originally in federal court, and then he filed a second one here. So the
original one in federal court was never heard by the court there, and was

never fully briefed, although Mr. Bidsal filed an opening brief there.
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And once we filed our motion to dismiss, opposing counsel
and | entered into a stipulation in the federal case to stay the briefing of
their motion to vacate pending a ruling by Judge Gordon on my motion
to dismiss because it did not make sense to go ahead and fully brief that
until we knew what the judge was going to do on the motion to dismiss.
So it was basically economy, et cetera.

However, what Mr. Lewin did do is his office did look at the
filing that Bidsal filed in the federal court because it was a motion to
vacate, and we assumed that that was going to be identical or very
similar to what was filed in this case. So the $3,000, the 3,829.50 that Mr.
Shapiro's -- or Mr. Bidsal is claiming should not be awarded in this case
because it was before we actually-- before this case was actually filed,
it's related to the motion to vacate, Your Honor, and it makes sense that
they would go ahead and look at that before -- before this lawsuit was
actually filed.

Now | will tell you, Your Honor, while the federal case was
pending, because | felt pretty confident that it was going to be granted if
there was no subject matter jurisdiction, | went ahead, and | filed the
petition to confirm the arbitrator's award here. And then what I did with
opposing counsel was, because the federal motion to dismiss for lack of
subject matter jurisdiction was still pending, opposing counsel and |
entered into a stipulation to stay the proceeding here, pending a decision
by Judge Gordon.

THE COURT: Uh-huh.

MR. GARFINKEL: And the stipulation and order that we
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prepared essentially had a briefing schedule in the event that Judge
Gordon granted the motion to dismiss. So | forget the exact terms, but |
think maybe, you know, within 30 days or 40 days after Judge Gordon
granted the motion, they would file their opposition and counter-petition,
and then we would have so many days to file our reply.

And Your Honor, so one of the conditions of that order
staying this case was that if Judge -- whatever Judge Gordon did, |
needed to give opposing counsel, and also this Court notice of the
court's order. So we knew that the time would start ticking -- the clock
would start ticking for them to file their brief. And so that was one of the
things that they argued, that they should not -- we should not be able to
bill for it in this case, but, Your Honor, it was only -- | think it was a
couple of hundred buck, but it did apply to this case because we did do
our stipulation.

A couple of other items. One has to do with California law.
They claim that California law -- that Mr. Lewin's office did research on
California law for $770, it shouldn't apply, but then again, Your Honor,
both parties throughout the arbitration acknowledged that in certain
cases where no Nevada law is available, we would look to California law,
and that's something that both sides did throughout the arbitration and
Mr. Lewin's office did that in this case, too. There was an issue that
came up, and they looked to California law.

Finally, Your Honor, it has to do with failure to comply with
the rules. And, Your Honor, the hearing was originally scheduled, |

believe, for September 10th, and there -- it was an issue with providing a
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courtesy copy.

THE COURT: No worries.

MR. GARFINKEL: And, Your Honor, | -- listen, | took full
responsibility for that, and the hearing was continued to October. |
provided you with a courtesy copy, and then, Your Honor, you had to
cancel that October hearing because | think you were in trial, and so we
kicked that back.

THE COURT: Uh-huh.

MR. GARFINKEL: So, Your Honor, one of the things that |
did, and, you know, I've been doing this a long time, and | try to be very
fair with my client.

THE COURT: Sure.

MR. GARFINKEL: I've been around the block. And so when
that issue came up, what | tried to do with my billings, you know, for CLA
Properties was reduce my attorney's fees by a commensurate amount. |
mean | had to show up in court, and | gave the client a courtesy discount
for the first bill, | think a thousand dollars, and then, Your Honor, | had to
do prep time for the second hearing in October, and what | did was is |
wrote that time off, and then we had the hearing in November.

So, Your Honor, and | looked at -- | looked at Mr. Lewin's bill,
and also my bill, and there was prep work that we did that we had to do
no matter what. Now obviously, the hearing was continued, and so | --
we tried to compensate for that. | know Mr. Lewin's office gave courtesy
discounts, as did mine.

So, Your Honor, | think I've spoken enough today, but any
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questions for me?

THE COURT: I'm going to ask you a question when you
speak again. I'll give you a heads up to take a look at it. | don't know if
A-G-A-Y, is it [A-gay], [A-gai]. I don't --

MR. GARFINKEL: Richard [A-gay].

THE COURT: Richard Agay.

MR. GARFINKEL: Yeah, Mr. Agay.

THE COURT: Okay. Mr. Agay's not part of the analysis,
right? Is --

MR. GARFINKEL: Well --

THE COURT: -- 94.65, and I'd rather address that in your final
words.

MR. GARFINKEL: Sure.

THE COURT: But I'll give you a heads up I'm going to ask
you that question so, | guess, addressing the opposition.

MR. GARFINKEL: Yeah. | will tell you that Mr. Agay is the
one who did a lot of the legal analysis, you know, in terms of the -- Mr.
Lewin's office handled the arbitration. And so when it came to really the
drafting of the brief in opposition to their counter-petition to vacate the
arbitrator's award, Mr. Agay is the one who did most of the drafting, and
frankly, Your Honor, | thought he did a great job.

| thought that our opposition to the counter-petition was
really good, | mean, because their counter-petition essentially retried this
case. And they tried to get you to retry it. And so we had to address the

evidence that was at the arbitration and a lot of the legal issues, and he
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spent a lot of time on it, and | think the final product showed.

THE COURT: Okay. Thank you so much.

MR. GARFINKEL: Thank you, Your Honor.

THE COURT: Counsel, go ahead.

MR. SHAPIRO: Thank you, Your Honor. May | stand here so
it's better?

THE COURT: You can stand, sit.

MR. SHAPIRO: | got my stuff all over.

THE COURT: Stand, sit.

MR. SHAPIRO: Oh, | would never sit but --

THE COURT: Wherever, you need to read your notes,
substance over format. Go ahead.

MR. SHAPIRO: Thank you. Your Honor, I'll kind of reverse. |
will address the legal basis, we don't think there is, and I'm going to go
into that in more detail, but I'm going to -- just because it's --

THE COURT: Okay.

MR. SHAPIRO: -- fresh in the mind to talk about it. We are
concerned of the fact that there were five different attorneys working on
this file. | think that's excessive, it's unreasonable. Mr. Agay did not
appear at any hearing, he did not appear at the arbitration, I've never
actually met the man, and so that is one of our concerns.

But going back to the first question Your Honor asked which
is about the fees being included, Mr. Garfinkel's own affidavit makes it
clear that yes, he is seeking fees here for work done in the federal case,

and the distinction that he makes is he says, well, | didn't ask the federal
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court for that money so I'm asking Your Honor for it.

And I'll direct your attention to the affidavit that was filed on
January 27th, at 9:21 a.m. This is the affidavit of Mr. Garfinkel. And
again, Mr. Garfinkel and | get along great, he's a great man, consider him
a friend, I'm not trying to throw him under the bus, but his affidavit says
something different.

If you look at paragraph five, it says on page 9 of Bidsal's
oppositions, lines 6 through 16, Bidsal argues that CLA is seeking double
recovery. Specifically, Bidsal argues that CLA is asking the Court to
award the same attorney fees that CLA is asking the federal court to
award, which is not quite what our argument is, but that's how he
framed it.

THE COURT: Uh-huh.

MR. SHAPIRO: In support of this argument, Bidsal cites the
Garfinkel affidavit that includes charges for June 18, 24th, 25th, 2019, for
reviewing the federal court order and preparing a notice of entry of the
order for the federal court order. CLA claims the sum of 281.25 is
unjustified. This claim is without merit because -- and this is the key part
-- no time included in this motion was also included in the motion for
attorney's fees filed in federal court.

So in other words, | didn't ask for these fees to the federal
court, so I'm going to ask Your Honor for those fees. That's not allowed.
That's not part of these proceedings. Even if Your Honor decides that
attorney's fees are warranted, they don't get to throw in any leftover

federal fees here because it wasn't part of their motion for attorney's
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fees in federal court. And so we do think it's inappropriate to include
that.

Now going to the other problems, it's not just the 281, there's
-- when we added up the total amount of attorney's fees listed in their
billing records that related to the federal case, we came up with
$8,604.40. And anything related to the federal court should not be
included in this motion.

THE COURT: Counsel, could you re-reference where that is
in your -- 8,000 -- because page 9 is your 281.

MR. SHAPIRO: Hold on, | will find it.

THE COURT: And then you have a total number of 8,626 on
page 11, but is there a different page | should be referencing? I'm just
trying to follow along in your brief.

MR. SHAPIRO: Yeah, | wrote that in my notes, but | didn't
write where it was in the --

MR. GARFINKEL: Your Honor?

MR. SHAPIRO: It's page 9, line 10.

MR. GARFINKEL: Yes, Your Honor.

THE COURT: Okay. Got it. Okay. Thank you.

MR. SHAPIRO: And the example -- the low-hanging fruit that
we identify where there is this reviewing of the federal court order and
the notice of entry, but there were other entries when you look at the
invoices that are clearly associated with that federal motion, and our
position is you don't get to lump in all the federal stuff that you didn't

ask the federal court for into the state motion.
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THE COURT: Sure. So you have -- sorry, my question is a
little bit long per se. The 281.25 you've got listed on line 14, when you
were arguing, you were saying that there were additional entries, | didn't
-- is there somewhere in your pleading that focuses on a number of what
those additional entries are?

MR. SHAPIRO: You know what Your Honor, the answer is
no. Whatever's in the paragraph is what we have.

THE COURT: Okay. No worries. Thank you so much.

MR. SHAPIRO: Uh-huh.

THE COURT: Please continue.

MR. SHAPIRO: Then you go to the next problem that they
have, and that is they've got $2,141.13 of draft correspondence, and
similarly vague things. The problem is when you look at the dates,
there's no correspondence going back and forth in this case, and here's
the concern, there's a sister case. Sister case, who's the judge on that?

MR. GARFINKEL: Judge Gordon, Your Honor.

MR. SHAPIRO: Judge -- no, not Gordon.

MR. GARFINKEL: Okay. Hold on, you're talking about
Mission Square? That's Judge Denton. We haven't done any --

MR. SHAPIRO: Judge Denton.

MR. GARFINKEL: We haven't done anything in that case for
a year, Your Honor.

MR. SHAPIRO: No, admittedly, that one has been stayed, but
there's been a lot of correspondence going back -- for our settlement and

different things there. When you look at the dates of these draft
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correspondence, there was nothing going on this case. And so the only
thing | come up with is that they're including correspondence on the
sister case, which is the Mission Square lawsuit in this one, trying to
recover attorney's fees, so they're loading up the bills. But in any event,
the dates of those draft correspondence simply don't line up with
anything that was occurring in this case.

THE COURT: Okay.

MR. SHAPIRO: Then we have research. And Your Honor
nailed it on the head. This petition -- their petition in the state court was
filed May 21st, 2019. That was their opening brief. At that point, they
had already laid out all of the legal arguments that they had made, and
yet on May 22nd, May 28th, May 29th, May 30, June 2nd, June 12th,
they're doing research. What are they researching? We haven't filed
anything yet. They've already filed their opening brief, so what is it that
they're spending almost $4,000 researching after they file their opening
brief and before we file our opposition?

And remember, they pretty much already had our
opposition because it was our motion to vacate in federal court, so they
already had it. There's no more research needed. There's simply no
basis to award them the research, and that goes for the May 28th and
June 13th entries where they're researching California law. Again, this is
after they filed their petition and before we file our opposition and
counter-petition.

The Lewin affidavit on May 30th has an entry for review

answer. There wasn't an answer filed on May 30th or anywhere near
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May 30th. | don't know why he's spending over an hour looking at a
nonexistent answer and then trying to bill us. They're simply padding
these fees and inflating them.

When you look at the preparation time for appearing at the
hearing which had to be continued because no courtesy copies were
provided, Lewin spent $4,351 preparing for that hearing. He has never
appeared, and that's in addition to the $4,275 that Garfinkel spent
preparing for that hearing. You've got $8,626 preparing for a hearing
that didn't go forward because courtesy copies were not provided.

Now Mr. Garfinkel states he's already discounted his bill, and
| believe him, but the matter of fact is he didn't discount it enough and
my client shouldn't have to pay for Louis to prepare for the hearing and
for Rod Lewin to prepare for a hearing that he never appeared for and
that never happened.

And so at the end of the day if Your Honor's inclined to
award attorney fees we request that it be reduced by $24,848.

Now let's go to the question of can Your Honor even do it? Is
it even allowed? CLA Properties is arguing that NRS Chapter 38 applies,
but | want to draw Your Honor's attention to two exhibits. Exhibit 1 is
the operating agreement, and Exhibit 3 is CLA Properties' petition for
arbitration with JAMS. Now on page 3 of that, they identify two
important things.

One, they identified that the arbitration shall be administered
--and I'm going to quote. Quote, "Arbitration shall be administered by

JAMS in accordance with its then-prevailing expedited rules" end quote.
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So they have identified the procedure by which the arbitration will occur.
The next sentence states, quote, "The arbitration shall be governed by
the United States Arbitration Act, 9 USC 1, et seq." There's the
substantive.

Now, why is that important? Because they are relying upon
WPH Architecture Inc., a Nevada case -- a Nevada Supreme Court case.
What was the Nevada Supreme Court case dealing with in that instance?
In that instance, they were trying to decide whether or not the American
Arbitration Association rules or Nevada law applied.

So we're looking at; do the procedure apply? The AAA
procedure or does Nevada law apply? And what they concluded was
that you will apply AAA rules for procedure and Nevada law for
substantive. Well, that's different, because in WPH, you didn't have a
provision that specifically addressed both. Unlike W/PH, the operating
agreement actually addresses both the procedural and the substantive.
Procedurally it says: JAMS rules will govern. Substantively, it says, the
United States Arbitration Act governs.

And so the issue that was -- the Supreme Court was dealing
with in WPH has already been resolved by agreement of the parties, who
have already identified in the operating agreement that procedurally, it's
governed by JAMS rules; substantively, it's governed by the United
States Arbitration Act.

In fact, if you look, and CLA Properties cites to the -- I'm
going to slaughter this name, Mostrobuono case, which is the Supreme

Court case, 514 U.S. 52. When you look at that case, the Supreme Court
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made it clear, and that's what the Nevada Supreme Court was relying on
-- the Supreme Court made it clear that the case comes down to what the
contract says. And they said this is going to be resolved by a review of
the contract. Well, when you review the contract in this case, the
contract clearly says procedurally, JAMS rules, substantively, United
States Arbitration Act. That is consistent with WPH. |In fact, that's the
same result that WPH came to. You've got AAA in WPH. They said AAA
procedure applies, Nevada law applies, because of the facts of that case.
Well, in this case, JAMS procedure applies, United States Arbitration Act
applies.

Because the United States Arbitration Act applies, we have
cited, Your Honor, to Crossbill Medical Oncology PC, and I've got a copy
of that decision if you'd like it.

THE COURT: I'm fine, but thank you.

MR. SHAPIRO: But that case addresses this exact issue, and
what it says is, "Unless the agreement of the parties provides for award
of attorney fees after arbitration, there's no basis to award attorney's
fees." And in this case when you go back to the arbitration clause, it's
very clear that the arbitrator -- the arbitrator shall award costs and
expenses, including cost of arbitration previously advanced and the fees
and expenses of attorneys, accountants, and other expenses to the
prevailing party. That's it. There's no provision in the operating
agreement, Section 14.1, that allows for an award of attorney fees post-
arbitration.

The language is very clear. lIt's limited to an award by the
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arbitrator. And because it's limited to an award by the arbitrator, under
the reasoning set forth in the Crossbill Medical Oncology case, there is
simply no basis to award any attorney fees after the arbitration is
concluded, even if there's proceedings at a subsequent time seeking to
either confirm or vacate that arbitration award.

And | went out of order, so bear with me, Your Honor.

THE COURT: Yes.

MR. SHAPIRO: | want to make sure | covered everything.
Yeah, it looks like | have. Does Your Honor have any questions?

THE COURT: Refresh the Court's recollection, if the arbitrator
awarded fees in this case, in the underlying procedure? | thought he did.

MR. SHAPIRO: The arbitrator did.

MR. GARFINKEL: $298,500, Your Honor.

THE COURT: Okay. |thought -- okay. And the basis of that
award does or does not have a citation to the Nevada Arbitration Act, the
Federal Arbitration Act, the JAMS rules, or what? | was trying to find
that readily available in what you all provided me, and if that's a
question that someone doesn't know the answer to, | full appreciate that,
but where I'm trying -- since you're both arguing that -- since this came
up, right, to confirm or vacate an arbitrator's award. Actually, it was
Petitioner confirming and vacating.

The Court was interested to know that point, but | will tell
you that if either party thinks that the Court doesn't need to know that
point for an analysis of its rulings, and since it wasn't in the briefs, I'm

not going to consider it. But if you both agree that | should know the
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answer to it, then I'm more than glad to listen to it.

MR. SHAPIRO: | don't think it's relevant.

THE COURT: Huh?

MR. SHAPIRO: | don't see how it would -- no, | hesitate to
say that because clearly, you do, and so I'm saying | don't think the
reasoning complies.

THE COURT: No, no, no, it's not reasoning, it's really -- it's a
question at this point, right? Because part of the analysis that you are
presenting is from different perspectives, right?

MR. SHAPIRO: Uh-huh.

THE COURT: Is what was the scope that was before the
arbitrator as either potentially yes, giving this Court some indication on
whether or not there's a provision for attorney's fees, or as I'm saying
no, or that maybe it doesn't matter one way or another, or whatever a
fourth option is out there, so I'm just trying to have an understanding of
whether the Nevada Arbitration Act was included in that underlying
without -- and | wouldn't have done any independent to go back and look
at it because it's not before me, and I'm perfectly fine if the answer is not
before me.

MR. GARFINKEL: Your Honor, the arbitrator's award just -- |
assume is just based on the arbitration provision, the agreement. The
parties briefed it under the Brunzell analysis because under the terms of
the operating agreement, Nevada law applies, and that's what the
parties agreed to, and so basically, we filed our motion for attorney's

fees and cost, and it was briefed under the Brunzell factors. Both parties

-925-

002981

002981

002981



¢86¢00

o O 00 N oo o A W N -

N N N N N N o m  mm  m  m  m  m e e
o A W N =2 O O 00 N o o B~ w N -

had plenty of opportunity to brief it multiple times, and then the
arbitrator entered his award, and that's what happened. So he did not
invoke the Nevada Arbitration Act or the Federal Arbitration Act, Your
Honor.

THE COURT: Do you concur with that general analysis?

MR. SHAPIRO: | honestly don't remember --

THE COURT: Okay.

MR. SHAPIRO: -- Your Honor.

MR. GARFINKEL: | do.

MR. SHAPIRO: And my position is | don't know that it really
applies. | think whatever -- however, | mean, here's the problem. The
arbitrators can do whatever they want. He can apply Louisiana law, and
we -- you know, | mean, it's hard to get them overruled.

THE COURT: Well, the Court was only asking the question
purely for the basis if either of you are arguing that something the
arbitrator did precluded what this Court could do or should have been
included for what this Court should be doing. So if there was something
that was directly on point and one of the parties felt that it had not been
briefed before this Court, the Court was going to see if -- the challenge
here is you all are spending so much time in so many different
jurisdictions and venues, the last thing | want to do is trying to suggest
more briefing. At the same time, | want to be sure because you each
have a case, all parties feel like every option -- has had every opportunity
to address the issues that they need to address, so.

MR. SHAPIRO: I'm ready to submit it, Your Honor, | think
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that --

THE COURT: Okay. Then that's all it is that is before me
today for submission then, okay, because unless both parties were
asking for something different | would rule today --

MR. GARFINKEL: No, Your Honor.

THE COURT: -- because that's the appropriate thing.

MR. GARFINKEL: Your Honor, and | --

THE COURT: You get last word, go ahead.

MR. GARFINKEL: -- made our case for the WPH case and
why it applies, so | don't need to --

THE COURT: Okay.

MR. GARFINKEL: -- go into any more.

THE COURT: Okay. So counsel, you get last word.

MR. GARFINKEL: Well, you know, Your Honor, | think |
addressed all of Mr. Shapiro's arguments, you know, in my opening
here. Obviously, we disagree with opposing counsel when it comes to
the relevance of the W/PH case. We believe, Your Honor, it -- | mean,
basically, Mr. Shapiro's arguing that you should ignore Nevada law, that
provision in there, and that's what the law says, and that's what the
agreement says, is that in all respects, the operating agreement is going
to be covered by Nevada law, and that's what happened in the WPH
case. | mean, he's coming up with a creative argument, but | don't think
that it holds water, Your Honor.

THE COURT: Okay.

MR. GARFINKEL: In terms of, you know, the specific

- 27 -

002983

002983

002983



86200

o O 00 N oo o A W N -

N N N N N N o m  mm  m  m  m  m e e
o A W N =2 O O 00 N o o B~ w N -

amounts, 860440 number that he referenced before, that's the amount of
legal fees that | sought in the federal case. And, Your Honor, and | went
through that very carefully, it's not part of it. The other argument, Your
Honor, and Mr. Shapiro made this argument, had to do with why was
Mr. Lewin's office doing research before the petition to confirm the
arbitrator's award was filed in state court. And the reason why, Your
Honor, is because Mr. Bidsal filed a motion to vacate the arbitrator's
award in federal court, and that's the first motion to vacate that he filed.

And then what did he do? He went ahead and filed it here.
And if you took a look at both of them, they were very similar, Your
Honor, and so it only made sense that they would go ahead and start
taking a look at it, because whether we were going to be in federal court,
or state court, had to do the research, and that's what happened, Your
Honor. So | -- you know, while he's arguing it occurred before, | think it
was certainly relevant, that time, to the -- to opposing the counter-
petition to vacate the arbitrator's award.

And, Your Honor, Mr. Shapiro talked about the Mission
Square case, and he -- his argument was, was that he thinks that there
may be some time from the Mission Square case that was included in
the invoice for this one.

Well, I'll tell you, Your Honor, that did not happen for me
because | have two files that I've opened up, all right? One is the CLA
Properties, Mission Square, which is an 001 file since that was the first
lawsuit, and then you have the CLA Properties, Bidsal, which is the

subject of this case, which is the 002 file. So if there was time for
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Mission Square, it would be billed to the 001 file.

So, Your Honor, | understand what Mr. Shapiro was saying,
but what | did was | went back, and | looked at all of the communications
that | had with Mr. Shapiro and all of the emails to make sure that the
time that | was seeking in this case had to do with this. So there you go,
Your Honor.

THE COURT: Okay.

MR. GARFINKEL: Anything else?

THE COURT: | do have one more question.

MR. GARFINKEL: Sure.

THE COURT: And I'm referencing the court's order, okay, in
affirming the arbitrator, and I'm looking at the section of analysis, right?

MR. GARFINKEL: Sure.

THE COURT: Okay. From this Court's very own order. |
read --

MR. GARFINKEL: Should | go over and get it, Your Honor?

THE COURT: I'll read it out loud.

MR. GARFINKEL: Okay.

THE COURT: Because I'm going to have questions, okay?

"At the November 12th, 2019 hearing, the parties agreed that
this Court has jurisdiction to review the arbitrator's award pursuant to
Nevada Revised Statute 38.244(2). Moreover, the parties agreed that the
Court's decision to vacate the award is properly governed by the United
States Arbitration Act, 9 USC Section 9. Respondent also analyzed the

motion pursuant to Nevada Revised Statute 38.
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The parties further agreed that regardless if the Court utilized
the federal or state standard, the result would be the same. The dispute
is whether the Court should affirm or vacate the arbitrator's award."

The petition to confirm the award filed by CLA was based
on --

MR. GARFINKEL: | believe it was on the Nevada Arbitration
Act.

THE COURT: Okay. You're correctly anticipating where my
guestions going.

MR. GARFINKEL: Yeah, and that Arbitration Act, Your Honor.

THE COURT: Let me at least finish my question just for --

MR. GARFINKEL: | apologize.

THE COURT: No, you're correctly --

MR. GARFINKEL: I'm sorry, Your Honor.

THE COURT: -- no, you're correctly anticipating it.

MR. GARFINKEL: My fault.

THE COURT: I'm pretty sure you're correctly anticipating it,
but for clarity of record so that if somebody agrees or disagrees, you
might -- okay. So since the petition was filed solely under the United
States Arbitration Act, 9 USC Section 9, does this fall outside of WPH
Architecture, because this case, you had a choice to file it under
whatever provisions you thought, and here, the substantive law, you
asked this Court to analyze for purposes of having the underlying award
confirmed was the federal standard?

MR. GARFINKEL: | don't think so, because, Your Honor, this
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has to do with whether -- what law applies for purposes of the motion for
attorney's fees, all right? And W/PH, when you have consistent
provisions, all right, that's what the analysis did with it, because you had
-- in that case, you had a contract where you had the FAA, you also have
state law, and the Supreme Court was looking at it, and going, well,
you've got these two --- you have these two provisions here, and the
contract includes both of them, so what's going to be substantive, what's
going to be procedural?

And the Supreme Court said that the substantive is going to
be state law. And if you look at the Nevada Supreme Court case, look at
the statutes that they applied. In that case --

THE COURT: Okay. Withdrawn at that time, statute on offers
of judgment, and NRCP 68 --

MR. GARFINKEL: Right.

THE COURT: -- the offer of judgment. You see, the reason
why the Court's asking the question is because in WPH Architecture,
there was before that court state court provisions -- state law provisions,
whether it be the statute that -- the 17, you know, which has since been
repealed. I'm not talking about 2019 versions, and then NRCP 68 in this
case. So that before them was an issue that the offers of judgment were
out there pursuant to state law.

Here, the only time the State Arbitration Act came in before
this Court was in Respondent's briefs. And really, my question is do you
think that makes a difference? And I'm going to ask each of you in

moment, realizing that I've got another -- |I've still got your cause, |'ve got
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another 10:00, and I've got an 11:00, so I'm going to ask for a brief
answer, but I'm really trying -- you know, I'm trying to flush out this
nuance.

MR. GARFINKEL: Sure. | understand. Your Honor, we don't.
We think W/PH supports our position.

THE COURT: Okay.

MR. SHAPIRO: Your Honor, the fact that the relief was
sought under the United States Arbitration Act is important. It's
important for two reasons. One, that was the agreement of the parties
as set forth in the operating agreement. And number two, because that
-- they acknowledged that that's the substantive law that applies. And so
| mean at the end of the day, whether or not you apply the WPH decision,
the result is the same. The arbitration clause is clear. It's the United
States Arbitration Act, and there's no provision under the Arbitration Act
to award attorney fees.

THE COURT: Well, | will tell you, this was very, very well
argued, very well briefed, but | do believe that | have to deny the request
for attorney's fees, because | think, A, | think this Court's own order,
stated that | was analyzing this under the United States Arbitration Act, 9
USC Section 9, it's on the face of the order, and it's on the face of the
order as being the agreed upon analysis of the case before this Court,
not separating out between an affirmation of an arbitrator's decision of
fees and costs because the fees and costs can only get triggered because
the court affirms the arbitration decision, so it has to take the case

number as a whole before this Court. And the case number as a whole
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before this Court was filed only under the United States Arbitration Act.

So therefore, unlike -- but as for the WPH Architecture case
where the issue before it was conflicting provisions of NRCP 68, the old
NRS repealed offer of judgment 17.115 statute, here, | didn't -- this Court
didn't have state law presented on its face before this Court as a basis for
a court ruling, initially, and that's why | would distinguish that case.

Even in distinguishing the case, WPH Architecture, | think,
supports this Court's ruling because here, unlike WPH Architecture, you
have the clarity of not only the underlying arbitration agreement, but
more importantly, how the petition was filed in this Court under the
federal, and then this Court finding that affirmatively in its order, I'm
bound by the Court's order, as well, consistent with how it was filed.

So under those distinguishing facts, the Court would need to
deny the request for attorney's fees and denying the request for
attorney's fees means | wouldn't have done the analysis with regards to
the fees. It is so ordered. Since | have denied it, counsel, that means
you are going to be filing hopefully a detailed order after you circulate it
to opposing counsel and providing it back to this Court.

Does anyone need a clarification or was that -- whether you
agree or disagree, you understand what -- the basis?

MR. SHAPIRO: Thank you, Your Honor.

1111
1111
111
1111
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MR. GARFINKEL: Thank you, Your Honor.
THE COURT: Okay. | appreciate it. Thank you for your time.

[Proceedings adjourned at 10:56 a.m.]

ATTEST: | do hereby certify that | have truly and correctly transcribed the
audio-visual recording of the proceeding in the above entitled case to the
best of my ability.

Maukele Transcribers, LLC
Jessica B. Cahill, Transcriber, CER/CET-708
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Attorneys for Respondent, Shawn Bidsal

DISTRICT COURT

CLARK COUNTY, NEVADA
CLA PROPERTIES, LLC, a California limited
liability company, Case No. A-19-795188-P
Dept. No. 31

Petitioner,

VS.
SHAWN BIDSAL, an individual,

Respondent.

RESPONDENT’S REPLY TO CLA PROPERTIES, LLC’S OPPOSITION TO MOTION
FOR STAY PENDING APPEAL

Respondent SHAWN BIDSAL, an individual (“Bidsal), by and through his attorneys, SMITH
& SHAPIRO, PLLC, hereby submits his Reply (the “Reply”) to CLA Properties, LLC’s (“CLAP”)
Opposition (the “Opposition”) to Bidsal’s Motion for Stay Pending Appeal. (the “Motion”)
MEMORANDUM OF POINTS AND AUTHORITIES

Relying upon remote possibilities and exaggerated facts, CLAP argues that the requested stay
should be denied because the harm to CLAP is too great. However, when each of their alleged
concerns and arguments is carefully reviewed, it becomes clear that CLAP’s objections are extremely
remote and unlikely scenarios and are otherwise without merit.
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A. CLAP’S “REASONS WHY THE MOTION TO STAY SHOULD BE DENIED” FAILS
TO IDENTIFY A SINGLE VIABLE CONCERN.

CLAP’s Opposition starts out by listing four ‘reasons’ why the Motion for Stay should be
denied. However, none of the listed reasons stand up to scrutiny.

1. Accruing Interest is Not a VValid Basis on Which to Deny the Requested Stay.

CLAP starts by arguing that the Arbitrator’s award of attorney’s fees will accrue over
$60,000.00 in interest over a two-year period.! However, it is extremely common for judgments to
accrue interest once they are entered. If a request for stay pending appeal were conditioned upon the
lack of accruing interest, no request for a stay would ever be granted. In most, if not all, cases where
a stay pending appeal is entered, the underlying judgment is/was accruing interest, but that did not
mean the requested stay was somehow improper. If accruing interest were a basis on which to deny
stay, the rule allowing a stay pending appeal would, for all intents and purposes, be eliminated.

As outlined in the Motion, because CLAP will be required to pay over $1.5 million dollars to
Bidsal, if CLAP is successful on appeal, CLAP will be able to offset all accrued interest from the
payment that CLAP makes to Bidsal. For this reason, the accrual of interest is not a valid basis on
which to deny the requested stay.

2. CLAP’s Motions for Attorney’s Fees Are Irrelevant.

CLAP next points out the fact that they filed two separate motions for attorney’s fees,
one in federal court (approximately $8,500.00) and one with this Court (approximately $85,000).
However, this Court recently denied CLAP’s motion for attorney’s fees and, it is anticipated that the
federal court will likewise deny the motion in federal court for the same reasons. In any event, CLAP
has failed to explain nor demonstrate how this issue is relevant to the question of whether a stay should
be granted.

\\\
\\\

1 CLAP cites to and relies upon NRS 99.040 as the basis for the accrual of interest. However, NRS 99.040 does
not apply. Specifically, NRS 99.040(1) states that it only applies “in the following cases:” (a) Upon contracts,
express or implied, other than book accounts. (b) Upon the settlement of book or store accounts from the day
on which the balance is ascertained. (c) Upon money received to the use and benefit of another and detained
without his or her consent. (d) Upon wages or salary, if it is unpaid when due, after demand therefor has been
made. NRS 99.040(1). Because an award of attorney’s fees entered as part of an arbitration does not fit within
any of the four delineated scenarios, NRS 99.040 does not apply.
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3. CLAP’s Extreme Hypothetical Scenarios Demonstrate Why the Requested Stay
Should be Granted.

CLAP next points to extreme hypothetical scenarios that ‘could’ happen. However,

these very scenarios demonstrate why the requested stay should be granted.

(@) The Anticipated Sale of the Underlying Property Is Exactly Why the
Requested Stay Should be Granted.

The first hypothetical identified by CLAP is the fact that, if a stay is imposed,
it will prevent CLAP from selling or encumbering the underlying property.? See Opposition at Section
I1, page 3:9-11. However, the fact that CL