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JOINT APPENDIX INDEX
Myers v. Reno Cab Co., No. 80448 c/w

Shatz v. Street dba Capital Cab, No 80449

Item
Sequence
in this
Index

Description Date Volume and JA Page
Numbers

1 Answer Meyers v. Reno Cab
Company

May 15, 2015 I, JA 21-27

2 Answer Shatz v. Street dba
Capital Cab

May 15, 2015 I, JA 28-35

3 Complaint Shatz v. Street dba
Capital Cab

January 16, 2015 I, JA 1-9

4 Complaint Meyers v. Reno Cab
Company

January 21, 2015 I, JA 10-18

5 Declaration of Service of
Complaint Shatz v. Street dba
Capital Cab

February 11, 2015 I, JA 19

6 Declaration of Service
Complaint Meyers v. Reno Cab
Company

February 13, 2015 I, JA 20

7 Motion for Summary Judgment
of Reno Cab Company, Meyers
v. Reno Cab Company with
Exhibits

September 30, 2016 I, JA 48-124

8 Motion for Summary Judgment
of Roy L. Street, Shatz v. Street
dba Capital Cab with Exhibits

September 30, 2016 I, JA 125-209

9 Motion for Summary Judgment
of Reno Cab Company, Meyers
v. Reno Cab Company, and Roy
L. Street, Shatz v. Street dba
Capital Cab (consolidated
cases) with Exhibits

May 30, 2019 III, JA 432-536
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10 Notice of Appeal of Jeff Myers,
Meyers v. Reno Cab Company,
and Arthur Shatz and Richard
Fratis, Shatz v. Street dba
Capital Cab (consolidated
cases)

January 13, 2020 III, JA 602-604

11 Order consolidating cases
Meyers v. Reno Cab Company
and  Shatz v. Street dba Capital
Cab

January 3, 2017 II, JA 398-400

12 Order denying motion for 
summary judgment of defendant
Reno Cab Company, Meyers v.
Reno Cab Company 

June 12, 2017 II, JA 401-415

13 Order denying motion for 
summary judgment of defendant
Roy L. Street, Shatz v. Street
dba Capital Cab

June 12, 2017 II, JA 416-431 

14 Order granting summary
judgment in favor of Reno Cab
Company and Roy L. Street and
and dismissing consolidating
cases Meyers v. Reno Cab
Company and  Shatz v. Street
dba Capital Cab with notice of
entry

December 16, 2019 III, JA 587-601

15 Pretrial Order Meyers v. Reno
Cab Company

August 19, 2015 I, JA 39-47

16 Stipulation and Order Changing
Venue Meyers v. Reno Cab
Company

July 16, 2015 I, JA 36-38

17 Reply in Support of Motion for
Summary Judgment of Reno
Cab Company filed September
30, 2016 and Opposition to
Counter-Motion, Meyers v. Reno
Cab Company

November 17, 2016 II, JA 356-369
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18 Reply in Support of Motion for
Summary Judgment of Roy L.
Street filed September 30, 2016
and Opposition to Counter-
Motion, Shatz v. Roy L. Street
dba Capital Cab

November 17, 2016 II, JA 370-383

19 Reply in Support of Counter-
Motion of Jeff Myers filed
October 31, 2016, Myers v. Reno
Cab Company

December 1, 2016 II, JA 384-391

20 Reply in Support of Counter-
Motion of Arthur Shatz and
Richard Fratis filed October 31,
2016, Shatz v. Roy L. Street dba
Capital Cab 

December 1, 2016 II, 391-397

21 Reply in Support of Motion for
Summary Judgment filed May
30, 2019 of Reno Cab Company,
Meyers v. Reno Cab Company,
and Roy L. Street, Shatz v.
Street dba Capital Cab
(consolidated cases)

July 23, 2019 III, 571-586

22 Response in Opposition of
plaintiff Jeff Myers to Motion
for Summary Judgment of Reno
Cab Company filed September
30, 2016 and Counter-Motion
for Discovery Pursuant to NRCP
Rule 56(F) in Myers v. Reno
Cab Company with Exhibits

October 31, 2016 II, JA 210 - 271

23 Response in Opposition of
plaintiffs Arthur Shatz and
Richard Fratis to Motion for
Summary Judgment of Roy L.
Street filed September 30, 2016
and Counter-Motion for
Discovery Pursuant to NRCP
Rule 56(F) in Shatz v. Roy L.
Street dba Capital Cab with
Exhibits

November 1, 2016 II, JA 272-355
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24 Response in Opposition of Jeff
Myers, Arthur Shatz and
Richard Fratis to Motion for
Summary Judgment filed May
30, 2019 of Reno Cab Company,
Meyers v. Reno Cab Company,
and Roy L. Street, Shatz v.
Street dba Capital Cab
(consolidated cases) with
Exhibits

July 8, 2019 III, 537-570
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Attorneys for Plaintiff 
 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
 

IN AND FOR THE COUNTY OF WASHOE 
 

JEFF MYERS, Individually and on behalf of 
others similarly situated 
 
  Plaintiff, 
 
 v. 
 
RENO CAB COMPANY, INC., 
 
                      Defendant. 
                                                                         / 

Case No.: CV15-01359 
 
Dept. No.: 8   
 
 
PLAINTIFF’S REPLY IN SUPPORT OF 
HIS COUNTER-MOTION FOR 
DISCOVERY PURSUANT TO  
NRCP RULE 56(F) 
 
 

 

 Plaintiff hereby submits this reply in support of his counter-motion for discovery 

pursuant to NRCP Rule 56(f). 

/// 

/// 
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MEMORANDUM OF POINTS AND AUTHORITIES 

ARGUMENT 

I. PLAINTIFFS’ COUNTERMOTION IS PROPERLY ASSERTED UNDER NEV. 
R. CIV. P. 56(F) AND SHOULD BE GRANTED     

 
A. Nevada Supreme Court Precedents Support Plaintiff’s  

Position that Summary Judgment Cannot be Granted  
Without An Opportunity To Conduct Further Discovery 

 
 As the Nevada Supreme Court has repeatedly held, it is an abuse of discretion for a 

district court to deny a party opposing summary judgment a continuance to conduct discovery 

and gather factual evidence, if the party can show a need under Nev. R. Civ. P. Rule 56(f) for 

such discovery and they have acted with reasonable diligence.  See, Halimi v. Blacketor, 770 

P.2d 531, 532 (Sup. Ct. Nev. 1989) (Abuse of discretion to grant summary judgment and deny 

additional time for discovery when case had been pending one year).  Halimi substantially 

relied upon the Nevada Supreme Court’s decision in Harrison v. Falcon Products, 746 P.2d 

642-43 (Sup. Ct. Nev. 1987), broadly holding that a party opposing summary judgment is 

entitled, as long as they have been reasonably diligent, to “discover any information that is 

‘reasonably calculated to lead to the discovery of admissible evidence’" as provided for by 

Nev. R. Civ. P. Rule 26(b)(1).  Harrison reversed summary judgment against the plaintiff in 

that case as Nev. R. Civ. P. Rule 56(f) required the plaintiff be granted an opportunity to 

conduct discovery to counter the defendant’s claims in a case that was not yet two years old.  

Id.  

The standards developed by and applied in Harrison and Hamli have been repeatedly 

reaffirmed by the Nevada Supreme Court in subsequent decisions.   See, Aviation Ventures, Inc. 

v. Joan Morris, Inc. 110 P.3d 59, 62-63 (Nev. Sup. Ct. 2005) (Abuse of discretion under Nev. 

R. Civ. P. Rule 56(f) to grant summary judgment eight months after case commenced when no 
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discovery had been conducted or could be conducted since parties had yet to submit a joint case 

conference report) and other cases. 

B. There Was No Procedural Defect In Plaintiff’s Countermotion  
Under Nev. R. Civ. P. 56(f) For Additional Discovery 

 
NRCP 56(f) sets forth a discretionary standard for this Court to follow.  This Court is 

free to deny summary judgment to defendants irrespective of whether a “procedurally proper” 

request for a continuance under NRCP 56(f) has been made.  Defendants’ assertion that the 

Myers’s countermotion “must be denied because he does not comply with any of the 

requirements of that rule” is unsupported.  See, Defendants’ Opposition at p. 11 (emphasis 

added).  Under NRCP 56(f) the Court “may order a continuance to permit affidavits to be 

obtained or depositions to be taken or discovery to be had or may make such other order as is 

just.”  Nev. R. Civ. P. 56(f) (emphasis added).  The absence of affidavits setting forth reasons 

why additional discovery must be conducted does not present this Court with a mandatory duty 

to deny plaintiff’s countermotion.  The Court is free to determine, from the request made in 

plaintiff’s countermotion, whether to order additional discovery to be conducted.    

The above has implicitly been approved by the Nevada Supreme Court.  In Halimi, 

discussed supra, the Nevada Supreme Court reversed a district court’s grant of summary 

judgment to the appellee, finding that granting summary judgment in that case was an abuse of 

discretion.  See, Halimi v. Blacketor, 770 P.2d 531 (Sup. Ct. Nev. 1989).  The Halimi opinion 

makes no reference to a countermotion under Rule 56(f) with supporting affidavits having been 

filed by the plaintiff.  Rather, the plaintiff made a “request for additional time for discovery in 

his memorandum in opposition” which the Nevada Supreme Court found to be “sufficient for 

purposes of NRCP 56(f).”  Id. at 531.  Thus, plaintiff’s request for additional discovery in his 

memorandum in opposition and countermotion, irrespective of whether plaintiff also set forth 

such request in a duplicative affidavit, is “sufficient for purposes of NRCP 56(f).”  

JA 386



 
Law Offices of  

 Curtis B. Coulter 

403 Hill Street 

Reno, NV 89501 

(775) 324-3380 

FAX (775) 324-3381 

 

 

 

 

 

 1 

 2  

 3 

 4 

 5 

 6 

 7 

 8 

 9 

10  

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

4 

 

II. DEFENDANT SETS FORTH AN IMPROPER STANDARD FOR 
DETERMINING THE EMPLOYMENT RELATIONSHIP AT ISSUE 
 
In opposing plaintiff’s countermotion for additional discovery, defendant states that 

“Myers bases his request [for additional discovery] on his incorrect assertion that the economic 

realities test applies to the facts of this case.  It does not.  Thus, Myers’ request to conduct 

additional discovery to create a factual record to support his economic realities test arguments 

is irrelevant since that test has no bearing and no application on the legal issues in this case.”  

Defendant’s Opposition at p. 12.  Such a statement by defendant ignores fundamental 

principles of jurisprudence and the supremacy of the Nevada Constitution to any acts by the 

Legislature.  

In examining the meaning of “employee” under Nevada law, the Nevada Supreme 

Court, in Terry v. Sapphire Gentleman’s Club, 130 Nev. ___, 336 P.3d 951 (2014), 

emphatically stated “our state's and federal minimum wage laws should be harmonious in terms 

of which workers qualify as employees under them. We therefore adopt the FLSA's "economic 

realities" test for employment in the context of Nevada's minimum wage laws.”  Id. at p. 958 

(emphasis added).  Terry’s use of the plural tense in this circumstance is important.  The Court 

was applying judicial interpretation to the use of the term “employees” under all Nevada 

minimum wage laws, including the use of such term in Article 15, Section 16 of the Nevada 

Constitution (The “Minimum Wage Act” or “MWA”).  It noted that even the MWA did not 

provide clear guidance on how an “employer” should be defined.  In noting that, the Court 

found that “a more concrete interpretative aid—one extrinsic from Nevada's statutory and 

constitutional minimum wage frameworks—is required” to determine employment status under 

Nevada’s minimum wage law.  Id. at p. 955.  Terry also emphasized that the MWA was the 

result of “the state's voters' wish that more, not fewer, persons would receive minimum wage 
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protections.”  Id.   

   The subsequent passing by the legislature and enactment of NRS 608.0155 cannot, 

under recognized principles of jurisprudence and the supremacy of the Nevada Constitution, act 

to redefine the meaning of “employee” under the MWA from the one found in Terry.  The 

Nevada Supreme Court has found such term to be determined by employing the “economic 

realities test” based upon the voters’ wishes that more, not fewer, persons receive minimum 

wage.  Such a constitutional meaning of this word is not subject to redefinition by the 

Legislature. 

In State ex. rel. Schneider v. Kennedy, 587 P.2d 844 (Sup. Ct. Kan. 1978), the Kansas 

Supreme Court determined whether the Kansas legislature had the power to redefine, by 

legislative action, the definition of “open saloon” as that term was used in Article 15, Section 

10 of the Kansas Constitution.  Specifically, the legislatively enacted a statute stated, in part, 

“As used in Kan. Const. art. 15, § 10 and this section, ‘open saloon’ means any place public or 

private where alcoholic liquor is sold or offered or kept for sale by the drink…”  Id. at p. 847.  

The Court noted that the legislature, in using such language, was disclosing that it was 

“redefining ‘open saloon’ as used in section 10 of article 15 of the constitution of the State of 

Kansas.”  Id. at p. 854.  But, “the people of Kansas, however, did not give the legislature the 

right to define an "open saloon" in the Kansas constitution.”  Id. 

Similarly, the voters of the State of Nevada have not given the legislature the right to 

define “employee” in the Nevada Constitution.  “If the Legislature could change the 

Constitution by ordinary enactment, ‘no longer would the Constitution be 'superior paramount 

law, unchangeable by ordinary means.' It would be 'on a level with ordinary legislative acts, 

and, like other acts, ... alterable when the legislature shall please to alter it.'"  Thomas v. Nev. 

JA 388



 
Law Offices of  

 Curtis B. Coulter 

403 Hill Street 

Reno, NV 89501 

(775) 324-3380 

FAX (775) 324-3381 

 

 

 

 

 

 1 

 2  

 3 

 4 

 5 

 6 

 7 

 8 

 9 

10  

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

6 

Yellow Cab Corp., 327 P.3d 518, 522 (Nev. Sup. Ct. 2014), citing City of Boerne v. Flores, 521 

U.S. 507, 529, 117 S. Ct. 2157, 138 L. Ed. 2d 624 (1997).    

NRS 608.0155 is a prime example of what the Nevada Supreme Court warned of in 

Thomas; the loss of the Constitution’s status as the “superior paramount law” because of 

altering at the legislature’s pleasure.  As defendant asserts, NRS 608.0155 was enacted to avoid 

the impact of the Terry decision.  But, the people of the state of Nevada voted in 2006 to enact 

broad minimum wage protections to all “employees” in Nevada.  See, Art. 15, Sec. 16 of the 

Nev. Const.  It is not for the legislature to say who the voters meant to protect when they 

sought to expand minimum wage rights to all “employees” in Nevada through a constitutional 

amendment.  As the Nevada Supreme Court has recognized, "’[t]he issue ought to be not what 

the legislature,’ or, in this case, the voting public, ‘meant to say, but what it succeeded in 

saying.’"  Thomas v. Nev. Yellow Cab Corp., 327 P.3d 518, 522 (Nev. Sup. Ct. 2014) citing 

Lon L. Fuller, Anatomy of the Law 18 (Greenwood Press 1976). 

Accordingly, plaintiff’s request for further discovery consistent with the factors 

considered under the “economic realities” test for employees covered by the MWA, as 

announced in Terry, is proper.   

CONCLUSION 

 For all the foregoing reasons, defendant’s motion should be denied and plaintiff’s 

countermotion granted in its entirety together with such further relief as the Court deems 

proper. 

Dated this 1st day of December 2016. 

 The attorney of record in this case hereby affirms that the above document does not contain the Social Security 
Number of any person, pursuant to NRS 239B.030. 
 
     Leon Greenberg Professional Corporation 

By: /s/ Leon Greenberg     
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LEON GREENBERG, Esq. 
Nevada Bar No.: 8094 

     2965 South Jones Blvd- Suite E4 
Las Vegas, Nevada 89146 
Tel (702) 383-6085 
 
Attorney for Plaintiffs 

CERTIFICATE OF SERVICE 
 
 Pursuant to NRCP 5 (b), I hereby certify that I am an employee of Law Offices of 
Curtis B. Coulter, P.C., and that I served a true and correct copy of the Plaintiff’s Reply In 
Support Of His Counter-Motion For Discovery Pursuant To NRCP RULE 56(F). 
 
      X       Mail on all parties in said action, by placing a true copy thereof enclosed in a 
  sealed envelope with first-class postage affixed thereto, deposited in the United 
  States Mail, at Reno, Nevada. 
 
________ Personal delivery by causing a true copy thereof to be hand-delivered to the 
  address or addresses set forth below.  
 
________ Facsimile on the parties in said action by causing a true copy thereof to be  
  telecopied to the number indicated after the address or addresses noted below. 
 
________ Federal Express or other overnight delivery. 
________ Hand-delivery by Reno/Carson Messenger Service. 
 
Addressed as follows: 
 
Michael A. Pintar, Esq. 
Glogovac & Pintar 
427 West Plumb Lane 
Reno, Nevada 89509 
 
Mark G. Simons, Esq. 
Therese M. Shanks, Esq. 
Robison, Belaustegui, Sharp & Low 
71 Washington Street 
Reno, NV 89503 
 
Attorneys for Defendant 
Reno Cab Company, Inc. 
 
 
DATED: 12.1.2016 
       /s/ Irene Sanchez    
       An employee of Curtis B. Coulter, P.C. 
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DANA SNIEGOCKI, ESQ. 
NSB #11715 
Leon Greenberg Professional Corporation 
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Las Vegas, Nevada 89146 
P: 702.383.6085 
F: 702.385.1827 
leongreenberg@overtimelaw.com 
dana@overtimelaw.com 
 
Attorneys for Plaintiff 
 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
 

IN AND FOR THE COUNTY OF WASHOE 
 

ARTHUR SHATZ and RICHARD FRATIS, 
Individually and on behalf of 
others similarly situated 
 
  Plaintiffs, 
 
 v. 
ROY L. STREET, individually and d/b/a 
CAPITAL CAB,  
 
                      Defendants. 
 

Case No.: CV15-01359, CV15-01385 
 
Dept. No.: 8   
 
PLAINTIFFS’ RESPONSE TO 
MOTION FOR SUMMARY 
JUDGMENT 
COUNTER-MOTION FOR 
DISCOVERY PURSUANT TO  
NRCP RULE 56(F) 

 Plaintiff hereby submits this reply in support of his counter-motion for discovery pursuant to 

NRCP Rule 56(f). 

/// 

/// 
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MEMORANDUM OF POINTS AND AUTHORITIES 
ARGUMENT 

 
I. PLAINTIFFS’ COUNTERMOTION IS PROPERLY ASSERTED UNDER NEV. 

R. CIV. P. 56(F) AND SHOULD BE GRANTED     
 

A. Nevada Supreme Court Precedents Support Plaintiff’s  
Position that Summary Judgment Cannot be Granted  
Without An Opportunity To Conduct Further Discovery 

 
 As the Nevada Supreme Court has repeatedly held, it is an abuse of discretion for a 

district court to deny a party opposing summary judgment a continuance to conduct discovery 

and gather factual evidence, if the party can show a need under Nev. R. Civ. P. Rule 56(f) for 

such discovery and they have acted with reasonable diligence.  See, Halimi v. Blacketor, 770 

P.2d 531, 532 (Sup. Ct. Nev. 1989) (Abuse of discretion to grant summary judgment and deny 

additional time for discovery when case had been pending one year).  Halimi substantially 

relied upon the Nevada Supreme Court’s decision in Harrison v. Falcon Products, 746 P.2d 

642-43 (Sup. Ct. Nev. 1987), broadly holding that a party opposing summary judgment is 

entitled, as long as they have been reasonably diligent, to “discover any information that is 

‘reasonably calculated to lead to the discovery of admissible evidence’" as provided for by 

Nev. R. Civ. P. Rule 26(b)(1).  Harrison reversed summary judgment against the plaintiff in 

that case as Nev. R. Civ. P. Rule 56(f) required the plaintiff be granted an opportunity to 

conduct discovery to counter the defendant’s claims in a case that was not yet two years old.  

Id.  

The standards developed by and applied in Harrison and Hamli have been repeatedly 

reaffirmed by the Nevada Supreme Court in subsequent decisions.   See, Aviation Ventures, Inc. 

v. Joan Morris, Inc. 110 P.3d 59, 62-63 (Nev. Sup. Ct. 2005) (Abuse of discretion under Nev. 

R. Civ. P. Rule 56(f) to grant summary judgment eight months after case commenced when no 

discovery had been conducted or could be conducted since parties had yet to submit a joint case 
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conference report) and other cases. 

B. There Was No Procedural Defect In Plaintiff’s Countermotion  
Under Nev. R. Civ. P. 56(f) For Additional Discovery 

 
NRCP 56(f) sets forth a discretionary standard for this Court to follow.  This Court is 

free to deny summary judgment to defendants irrespective of whether a “procedurally proper” 

request for a continuance under NRCP 56(f) has been made.  Defendants’ assertion that the 

Shatz’/Fratis countermotion “must be denied because they do not comply with any of the 

requirements of that rule” is unsupported.  See, Defendants’ Opposition at p. 11 (emphasis 

added).  Under NRCP 56(f) the Court “may order a continuance to permit affidavits to be 

obtained or depositions to be taken or discovery to be had or may make such other order as is 

just.”  Nev. R. Civ. P. 56(f) (emphasis added).  The absence of affidavits setting forth reasons 

why additional discovery must be conducted does not present this Court with a mandatory duty 

to deny plaintiff’s countermotion.  The Court is free to determine, from the request made in 

plaintiff’s countermotion, whether to order additional discovery to be conducted.    

The above has implicitly been approved by the Nevada Supreme Court.  In Halimi, 

discussed supra, the Nevada Supreme Court reversed a district court’s grant of summary 

judgment to the appellee, finding that granting summary judgment in that case was an abuse of 

discretion.  See, Halimi v. Blacketor, 770 P.2d 531 (Sup. Ct. Nev. 1989).  The Halimi opinion 

makes no reference to a countermotion under Rule 56(f) with supporting affidavits having been 

filed by the plaintiff.  Rather, the plaintiff made a “request for additional time for discovery in 

his memorandum in opposition” which the Nevada Supreme Court found to be “sufficient for 

purposes of NRCP 56(f).”  Id. at 531.  Thus, plaintiff’s request for additional discovery in his 

memorandum in opposition and countermotion, irrespective of whether plaintiff also set forth 

such request in a duplicative affidavit, is “sufficient for purposes of NRCP 56(f).”  
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II. DEFENDANT SETS FORTH AN IMPROPER STANDARD FOR 
DETERMINING THE EMPLOYMENT RELATIONSHIP AT ISSUE 
 
In opposing plaintiffs’ countermotion for additional discovery, defendant states that 

“Shatz/Fratis base their request [for additional discovery] on their incorrect assertion that the 

economic realities test applies to the facts of this case.  It does not.  Thus, Shatz’/Fratis’ request 

to conduct additional discovery to create a factual record to support their economic realities test 

arguments is irrelevant since that test has no bearing and no application on the legal issues in 

this case.”  Defendant’s Opposition at p. 12.  Such a statement by defendant ignores 

fundamental principles of jurisprudence and the supremacy of the Nevada Constitution to any 

acts by the Legislature.  

In examining the meaning of “employee” under Nevada law, the Nevada Supreme 

Court, in Terry v. Sapphire Gentleman’s Club, 130 Nev. ___, 336 P.3d 951 (2014), 

emphatically stated “our state's and federal minimum wage laws should be harmonious in terms 

of which workers qualify as employees under them. We therefore adopt the FLSA's "economic 

realities" test for employment in the context of Nevada's minimum wage laws.”  Id. at p. 958 

(emphasis added).  Terry’s use of the plural tense in this circumstance is important.  The Court 

was applying judicial interpretation to the use of the term “employees” under all Nevada 

minimum wage laws, including the use of such term in Article 15, Section 16 of the Nevada 

Constitution (The “Minimum Wage Act” or “MWA”).  It noted that even the MWA did not 

provide clear guidance on how an “employer” should be defined.  In noting that, the Court 

found that “a more concrete interpretative aid—one extrinsic from Nevada's statutory and 

constitutional minimum wage frameworks—is required” to determine employment status under 

Nevada’s minimum wage law.  Id. at p. 955.  Terry also emphasized that the MWA was the 

result of “the state's voters' wish that more, not fewer, persons would receive minimum wage 

protections.”  Id.   
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   The subsequent passing by the legislature and enactment of NRS 608.0155 cannot, 

under recognized principles of jurisprudence and the supremacy of the Nevada Constitution, act 

to redefine the meaning of “employee” under the MWA from the one found in Terry.  The 

Nevada Supreme Court has found such term to be determined by employing the “economic 

realities test” based upon the voters’ wishes that more, not fewer, persons receive minimum 

wage.  Such a constitutional meaning of this word is not subject to redefinition by the 

Legislature. 

In State ex. rel. Schneider v. Kennedy, 587 P.2d 844 (Sup. Ct. Kan. 1978), the Kansas 

Supreme Court determined whether the Kansas legislature had the power to redefine, by 

legislative action, the definition of “open saloon” as that term was used in Article 15, Section 

10 of the Kansas Constitution.  Specifically, the legislatively enacted a statute stated, in part, 

“As used in Kan. Const. art. 15, § 10 and this section, ‘open saloon’ means any place public or 

private where alcoholic liquor is sold or offered or kept for sale by the drink…”  Id. at p. 847.  

The Court noted that the legislature, in using such language, was disclosing that it was 

“redefining ‘open saloon’ as used in section 10 of article 15 of the constitution of the State of 

Kansas.”  Id. at p. 854.  But, “the people of Kansas, however, did not give the legislature the 

right to define an "open saloon" in the Kansas constitution.”  Id. 

Similarly, the voters of the State of Nevada have not given the legislature the right to 

define “employee” in the Nevada Constitution.  “If the Legislature could change the 

Constitution by ordinary enactment, ‘no longer would the Constitution be 'superior paramount 

law, unchangeable by ordinary means.' It would be 'on a level with ordinary legislative acts, 

and, like other acts, ... alterable when the legislature shall please to alter it.'"  Thomas v. Nev. 

Yellow Cab Corp., 327 P.3d 518, 522 (Nev. Sup. Ct. 2014), citing City of Boerne v. Flores, 521 

U.S. 507, 529, 117 S. Ct. 2157, 138 L. Ed. 2d 624 (1997).    
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NRS 608.0155 is a prime example of what the Nevada Supreme Court warned of in 

Thomas; the loss of the Constitution’s status as the “superior paramount law” because of 

altering at the legislature’s pleasure.  As defendant asserts, NRS 608.0155 was enacted to avoid 

the impact of the Terry decision.  But, the people of the state of Nevada voted in 2006 to enact 

broad minimum wage protections to all “employees” in Nevada.  See, Art. 15, Sec. 16 of the 

Nev. Const.  It is not for the legislature to say who the voters meant to protect when they 

sought to expand minimum wage rights to all “employees” in Nevada through a constitutional 

amendment.  As the Nevada Supreme Court has recognized, "’[t]he issue ought to be not what 

the legislature,’ or, in this case, the voting public, ‘meant to say, but what it succeeded in 

saying.’"  Thomas v. Nev. Yellow Cab Corp., 327 P.3d 518, 522 (Nev. Sup. Ct. 2014)citing Lon 

L. Fuller, Anatomy of the Law 18 (Greenwood Press 1976). 

Accordingly, plaintiff’s request for further discovery consistent with the factors 

considered under the “economic realities” test for employees covered by the MWA, as 

announced in Terry, is proper.   

CONCLUSION 

 For all the foregoing reasons, defendant’s motion should be denied and plaintiff’s 

countermotion granted in its entirety together with such further relief as the Court deems 

proper. 

Dated this 1st day of December, 2016. 

 The attorney of record in this case hereby affirms that the above document does not contain the Social Security 
Number of any person, pursuant to NRS 239B.030. 
 

     Leon Greenberg Professional Corporation 

By: /s/ Leon Greenberg     

LEON GREENBERG, Esq. 
Nevada Bar No.: 8094 

     2965 South Jones Blvd- Suite E4 
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Las Vegas, Nevada 89146 
Tel (702) 383-6085 
Attorney for Plaintiffs 

CERTIFICATE OF SERVICE 
 
 Pursuant to NRCP 5 (b), I hereby certify that I am an employee of Law Offices of 
Curtis B. Coulter, P.C., and that I served a true and correct copy of the Plaintiff’s Plaintiffs’ 
Response To Motion For Summary Judgment Counter-Motion For Discovery Pursuant To 
NRCP RULE 56(F). 
 
      X       Mail on all parties in said action, by placing a true copy thereof enclosed in a 
  sealed envelope with first-class postage affixed thereto, deposited in the United 
  States Mail, at Reno, Nevada. 
 
________ Personal delivery by causing a true copy thereof to be hand-delivered to the 
  address or addresses set forth below.  
 
________ Facsimile on the parties in said action by causing a true copy thereof to be  
  telecopied to the number indicated after the address or addresses noted below. 
 
________ Federal Express or other overnight delivery. 
________ Hand-delivery by Reno/Carson Messenger Service. 
 
Addressed as follows: 
 
Michael A. Pintar, Esq. 
Glogovac & Pintar 
427 West Plumb Lane 
Reno, Nevada 89509 
 
Mark G. Simons, Esq. 
Therese M. Shanks, Esq. 
Robison, Belaustegui, Sharp & Low 
71 Washington Street 
Reno, NV 89503 
 
Attorneys for Defendant 
Reno Cab Company, Inc. 
 
 
DATED: 12.1.2016  
       /s/ Irene Sanchez    
       An employee of Curtis B. Coulter, P.C. 
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CERTIFICATE OF SERVICE

I certify that on June 19, 2020 I served a copy of the foregoing JOINT APPENDIX

VOLUME II OF III upon all counsel of record by ECF system which served all parties

electronically.

Dated this 19th Day of June, 2020

/s/ LEON GREENBERG
                                       
      Leon Greenberg




