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JOINT APPENDIX INDEX
Myers v. Reno Cab Co., No. 80448 c/w
Shatz v. Street dba Capital Cab, No 80449

Item Description Date VVolume and JA Page
Sequence Numbers

in this
Index

1 Answer Meyers v. Reno Cab May 15, 2015 I, JA 21-27
Company

2 Answer Shatz v. Street dba May 15, 2015 I, JA 28-35
Capital Cab

3 Complaint Shatz v. Street dba January 16, 2015 I,JA1-9
Capital Cab

4 Complaint Meyers v. Reno Cab | January 21, 2015 I, JA 10-18
Company

5 Declaration of Service of February 11, 2015 I,JA 19
Complaint Shatz v. Street dba
Capital Cab

6 Declaration of Service February 13, 2015 1, JA 20
Complaint Meyers v. Reno Cab
Company

7 Motion for Summary Judgment | September 30, 2016 | I, JA 48-124
of Reno Cab Company, Meyers
v. Reno Cab Company with
Exhibits

8 Motion for Summary Judgment | September 30, 2016 | I, JA 125-209
of Roy L. Street, Shatz v. Street
dba Capital Cab with Exhibits

9 Motion for Summary Judgment | May 30, 2019 11, JA 432-536
of Reno Cab Company, Meyers
v. Reno Cab Company, and Roy
L. Street, Shatz v. Street dba
Capital Cab (consolidated
cases) with Exhibits
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10

Notice of Appeal of Jeff Myers,
Meyers v. Reno Cab Company,
and Arthur Shatz and Richard
Fratis, Shatz v. Street dba
Capital Cab (consolidated
cases)

January 13, 2020

11, JA 602-604

11

Order consolidating cases
Meyers v. Reno Cab Company
and Shatz v. Street dba Capital
Cab

January 3, 2017

11, JA 398-400

12

Order denying motion for
summary judgment of defendant
Reno Cab Company, Meyers v.
Reno Cab Company

June 12, 2017

11, JA 401-415

13

Order denying motion for
summary judgment of defendant
Roy L. Street, Shatz v. Street
dba Capital Cab

June 12, 2017

11, JA 416-431

14

Order granting summary
judgment in favor of Reno Cab
Company and Roy L. Street and
and dismissing consolidating
cases Meyers v. Reno Cab
Company and Shatz v. Street
dba Capital Cab with notice of
entry

December 16, 2019

11, JA 587-601

15

Pretrial Order Meyers v. Reno
Cab Company

August 19, 2015

I, JA 39-47

16

Stipulation and Order Changing
Venue Meyers v. Reno Cab
Company

July 16, 2015

I, JA 36-38

17

Reply in Support of Motion for
Summary Judgment of Reno
Cab Company filed September
30, 2016 and Opposition to
Counter-Motion, Meyers v. Reno
Cab Company

November 17, 2016

I, JA 356-369
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Reply in Support of Motion for
Summary Judgment of Roy L.
Street filed September 30, 2016
and Opposition to Counter-
Motion, Shatz v. Roy L. Street
dba Capital Cab

November 17, 2016

11, JA 370-383

19

Reply in Support of Counter-
Motion of Jeff Myers filed
October 31, 2016, Myers v. Reno
Cab Company

December 1, 2016

I1, JA 384-391

20

Reply in Support of Counter-
Motion of Arthur Shatz and
Richard Fratis filed October 31,
2016, Shatz v. Roy L. Street dba
Capital Cab

December 1, 2016

11, 391-397

21

Reply in Support of Motion for
Summary Judgment filed May
30, 2019 of Reno Cab Company,
Meyers v. Reno Cab Company,
and Roy L. Street, Shatz v.
Street dba Capital Cab
(consolidated cases)

July 23, 2019

1, 571-586

22

Response in Opposition of
plaintiff Jeff Myers to Motion
for Summary Judgment of Reno
Cab Company filed September
30, 2016 and Counter-Motion
for Discovery Pursuant to NRCP
Rule 56(F) in Myers v. Reno
Cab Company with Exhibits

October 31, 2016

11, JA 210 - 271

23

Response in Opposition of
plaintiffs Arthur Shatz and
Richard Fratis to Motion for
Summary Judgment of Roy L.
Street filed September 30, 2016
and Counter-Motion for
Discovery Pursuant to NRCP
Rule 56(F) in Shatz v. Roy L.
Street dba Capital Cab with
Exhibits

November 1, 2016

I, JA 272-355
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Response in Opposition of Jeff July 8, 2019
Myers, Arthur Shatz and
Richard Fratis to Motion for
Summary Judgment filed May
30, 2019 of Reno Cab Company,
Meyers v. Reno Cab Company,
and Roy L. Street, Shatz v.
Street dba Capital Cab
(consolidated cases) with
Exhibits

I1, 537-570
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

JEFF MYERS, Individually and on behalf of

others similarly situated
Plaintiff,
V.
RENO CAB COMPANY, INC.,

Defendant.

Case No.: CV15-01359
Dept. No.: 8

PLAINTIFFS® RESPONSE TO
MOTION FOR SUMMARY
JUDGMENT
COUNTER-MOTION FOR
DISCOVERY PURSUANT TO
NRCP RULE 56(F)

Plaintiff hereby submits this response in opposition to defendant’s motion for summary

judgment and in support of plaintiffs’ counter-motion for discovery pursuant to NRCP Rule

56(D).
/11
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MEMORANDUM OF POINTS AND AUTHORITIES
SUMMARY
Defendant’s motion is premature, made prior to the development of a proper

record for the Court’s consideration, and relies upon a non-existent
“conclusive presumption” and facts that are disputed by the parties.

The only accurate statement in defendant’s moving papers is its recital of the parties’
dispute, which is whether the plaintiff was an independent contractor or employee of the
defendant who enjoys the minimum wage protections of Article 15, Section 16 of the Nevada
Constitution, enacted in 2006 (the Minimum Wage Amendment or “MWA”). The Nevada
Supreme Court, in Thomas v. Nevada Yellow Cab, 327 P.3d 518 (2014) found that taxi drivers
are not exempt from the minimum wage required by the MWA. It further held, in Terry v.
Sapphire Gentlemen’s Club, 336 P.3d 951 (Nev. Sup. Ct. 2014) that the test of “employment”
under the MWA is one of “economic realities,” applying that well developed test of
employment under the federal minimum wage law, the Fair Labor Standards Act (the “FLSA™).

The resolution of this case is not controlled, and cannot be controlled, by the dictates of
any Nevada statute. Plaintiff’s claims arise directly under the Nevada Constitution and the
MWA does not grant the Nevada Legislature the power to modify or change it terms through
any statute. The principle of constitutional supremacy, the foundation of the decision in
Thomas, strips Nevada’s statutes of the power to define, much less create a “conclusive
presumption,” as to what workers are to be deemed “employees™ or “independent contractors™
under the MWA. For the purposes of the minimum wage claims asserted in this case whether
the plaintiffs are employees or independent contractors must be evaluated under the “economic
realities™ test of employment, as recognized in Terry.

Since defendant’s motion is predicated upon the application of a non-existent statutory

“presumption” it must be denied and the Court need not consider any other issues raised by that

2 JA 211
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motion. But if the Court were to do so, it is also apparent that critically relevant facts are in
dispute and a woefully insufficient factual record is before the Court. Accordingly, summary
judgment must also be denied on that basis and appropriate NRCP Rule 56(f) relief, to allow a
full range of discovery to be conducted, must also be granted.

IN RESPONSE TO DEFENDANT’S FACTUAL ASSERTIONS

There are undisputed facts which are irrelevant

Defendant’s motion depends, in large or majority measure, upon wholly irrelevant
“facts.” These include such things as the plaintiff having his “social security number” as do all
employees and this obtaining of the licenses necessary for him to drive a taxi cab. Yet plaintiff
was no different than any other employee who had to have a specific form of motor vehicle,
truck operator, etc., license to perform their employment duties. These “facts,” while true, are
irrelevant.

The great weight of defendant’s motion is based upon the lease agreement that the
plaintiff signed and that was a condition of his employment. That lease agreement does not,
and cannot, make the plaintiff an “independent contractors™ by a consensual agreement of the
parties. It is well established that an “employee” cannot agree to become a “non-employee” for
minimum wage purposes and waive any of their rights under the MWA through a contract or
lease. The MWA expressly prohibits any such waiver. See, Nev. Const. Art. 15, Sec. 16,
Subpart B (“The provisions of this section may not be waived by agreement between an
individual employee and an employer.”) If such contracts to “agree” to not be an employee for
minimum wage purposes were enforceable, the minimum wage law itself would be, as a
practical matter, rendered a legal nullity as all “employers™ would simply “contract around” its
requirements.

The lease agreement signed by the plaintiff and relied upon by defendant (Ex. “1” to
defendant’s motion) was not executed until December 27, 2013, well after plaintiff began

working as a taxicab driver for defendant. See, Ex. “B,” documents produced by defendant
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during the course of discovery showing plaintiff was working as a taxicab driver for defendant
from at least as early as August 13, 2013. No basis exists to impose the terms of that lease

agreement to the parties’ relationship prior to the date of its execution.

The relevant facts alleged by defendant are disputed.

Defendant claims certain facts, which if true would be relevant to the parties’ dispute,
are “undisputed.” Such facts are not “undisputed.” They are simply asserted, in a blanket,
undetailed, untruthful and summary fashion by the defendant in an affidavit. Those assertions
cannot be accepted as true by the Court and are vigorously disputed by the plaintiff. They
include an assertion that the plaintiff controlled when he leased a taxicab; that he controlled
length of his workday; that he controlled what passengers he chose to transport; and that
whether the plaintiff made any money from his work as a taxi driver had nothing to do with
what Reno Cab did or did not do. See, Defendant’s Motion for Summary Judgment at Ex. “2.”
Plaintiff controverts each of those assertions. He had no control over when he could drive a
taxi and had to agree to a pre-arranged schedule of workdays that was set by Reno Cab. Ex.
“A,” declaration of Jeff Myers. He did not control the length of his workdays and was required
to be available to take passenger fares for at least 10 hours of his scheduled 12 hour shift every
day he worked unless the defendant consented to an “early out,” which means he would need to
get permission to work a shorter shift. /d. “Early outs” were not favored by defendant and
could lead to being placed on suspension or stand-by work status. /d. Defendant controlled
what passengers he transported and he was not free to turn away radio call passengers that the
defendant told him to transport. He had to take those radio call passengers even if they earned
him very little money and he would have earned more money by seeking to accept a “non-radio
call” ride from a passenger at a casino instead of the radio call. /d. And his income as a taxi
driver was significantly dependent upon Reno Cab providing him with customers as at least

50% of his passengers were provided by Reno Cab radio calls. /d.

4 JA 213
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Defendant’s assertion that the plaintiff only worked 6 hours or less during a 12 hour
shift is demonstrably false. As demonstrated by his own trip sheets his average shift length,
measured from his “out” time from defendant’s garage with his taxi to his last fare of the shift’s
“end time” was in excess of 10 hours. Ex. “C,” tripsheets for August of 2013 and Excel
spreadsheet analysis of the same.

Defendant ignores the controlling economic considerations of the parties’ relationship,

which was one where the plaintiff was a commission paid
laborer and not truly an economically independent business person .

The significance of the parties’ lease agreement is in its economic terms. Plaintiff was
not “leasing” taxis which he operated with absolutely no economic interest retained by Reno
Cab in his activities while it was under such “lease.” The economic reality is that there was no
true “lease” that was occurring. Reno Cab was paying a “commission” to the plaintiff for
driving Reno Cab’s taxi. Reno Cab needed for the plaintiff to be active transporting paying
customers while that taxi was “leased.” It needed to have the plaintiff collecting fares, and
making money for Reno Cab, while he was nominally “leasing” the taxi cab. The entire
structure of that “lease™ was a travesty, requiring only a nominal $10.00 per day assured
“lease™ payment from the plaintiffs with the plaintiff then allowed to keep 50% of the fares
actually collected. Reno Cab, under that “lease™ agreement, could not simply turn the plaintiff
loose, as it claims, to work as little, or as much as he wanted, for a 12 hour lease while only
being assured of a $10.00 “lease™ payment for those 12 hours. It had to, and did, intimately
control the activities of the plaintiff while he “leased” that taxi cab to sure it was making
money from the plaintiff’s “leased” activities.

Plaintiff was also expressly barred under the lease’s terms from subleasing the taxi or
having any “unauthorized person” (that term is not defined but presumably meaning anyone not
approved of by Reno Cab) operate the taxi. See, Ex. “1” to Defendant’s Motion, Lease

agreement, at § 23(n). While defendant insists the plaintiff “had the ability to hire someone to
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assist him to perform his independent contractor duties” such assertion is meaningless. The
plaintiff’s “duties” consisted of driving a taxi cab and he could not hire a “substitute” driver
without defendant’s consent.

ARGUMENT

I. THE “ECONOMIC REALITIES” OF THE PARTIES’
RELATIONSHIP DETERMINES THE PLAINTIFF’S STATUS
AS AN “EMPLOYEE” FOR MINIMUM WAGE PURPOSES.

A. Nevada’s statutes have no relevancy to what constitutes
“employment” subject to the Nevada Constitution’s
Minimum Wage Amendment.

In Thomas the Nevada Supreme Court made clear that the structure of the MWA
allowed for no deviation from its terms, no exceptions to its requirements, to be effectuated by

any legislatively enacted statute:

It is fundamental to our federal, constitutional system of government that a state
legislature "has not the power to enact any law conflicting with the federal
constitution, the laws of congress, or the constitution of its particular State."
"The Nevada Constitution is the 'supreme law of the state,’ which 'control[s]
over any conflicting statutory provisions....."

In our view, the district court's and respondents' reading of the Minimum Wage
Amendment as allowing the Legislature to provide for additional exceptions to
Nevada's constitutional minimum wage disregards the canon of construction
"'expressio unius est exclusion alterius,’ the expression of one thing is the
exclusion of another." The Minimum Wage Amendment expressly and broadly
defines employee, exempting only certain groups: "'employee' means any person
who is employed [by an individual or entity that may employ individuals or
enter into contracts of employment] but does not include an employee who is
under eighteen (18) years of age, employed by a nonprofit organization for after
school or summer employment or as a trainee for a period not longer than ninety
(90) days." Following the expressio unius canon, the text necessarily implies
that all employees not exempted by the Amendment, including taxicab drivers,
must be paid the minimum wage set out in the Amendment. 327 P.3d at 520-
21.

Thomas did not examine the question of what laborers are properly considered
“employees” and not independent contractors under the MWA. But it confirms that the answer

to that question must be found in the text of the MWA itself, as no statutory enactments can
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vary or “define” what that text requires. Under the doctrine of constitutional supremacy, the

Nevada Legislature, and the statutes it enacts, cannot diminish or alter the force of the MWA.

The question of what sort of relationship constitutes “employment” for minimum wage
purposes under Nevada’s minimum wage laws, and is not properly treated as an “independent
contractor” relationship even if such was the parties’ intent, was directly answered in Terry.
Presumably defendant, in reply, will argue that the reasoning of Terry is inapplicable as it
directly addressed only Nevada’s minimum wage statute, NRS 608.250 and not the MWA.
That is an argument without substance. As Terry makes clear the MWA, as held by Thomas,
effectuates an intent of Nevada’s voters to create a broader constitutional minimum wage right
for Nevada workers. 336 P.3d at 955. And while the narrow issue Terry was presented with
was determining employee status under the minimum wage statute, NRS 608.250, and not the
MWA,, it ultimately makes clear its adoption of the “economic realities” test of employment for
both: “We therefore adopt the FLSA's [the Fair Labor Standards Act, federal minimum wage
law’s] "economic realities” test for employment in the context of Nevada's minimum wage
laws.” 336 P.3d at 958, plural tense emphasized.

B. Defendant’s motion must be denied as it has not
established that the plaintiff is an “independent
contractor” under the “economic realities” test of
employment governing minimum wage claims under
Nevada’s Constitution.

As Terry noted, the economic realities test of employment for minimum wage purposes
requires an examination of “...the totality of the circumstances of the circumstances that make
up a working relationship’s economic reality...” /d. While it did not formulate any rigid or
hard and fast test, it identified six factors “which courts nearly universally consider” when
applying that test, citing Real v. Driscoll Strawberry Assocs., Inc. 603 F.2d 748, 754 (9" Cir.

1979). 1d.

Those six factors are:
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(1) the degree of the alleged employer's right to control the manner in which the
work is to be performed;

(2) the alleged employee's opportunity for profit or loss depending upon his
managerial skill;

(3) the alleged employee's investment in equipment or materials required for
his task, or his employment of helpers;

(4) whether the service rendered requires a special skill:
(5) the degree of permanence of the working relationship; and

(6) whether the service rendered is an integral part of the alleged employer's
business.

1d

Even a cursory examination of these factors, based upon the very limited record before
the Court, establishes they cannot possibly be sufficiently established in the defendant’s favor
to result in the granting of defendant’s motion. Ultimately, plaintiff contends any proper
evaluation of those factors must result in a finding that the plaintiff was an employee, but he
defers his arguments for summary judgment in his favor until after a full record is developed
through discovery.

Of these six factors only one, or at most two, could, arguably, based on the facts of this
case, lend some measure of support for an independent contractor finding. The first of those
factors is the “alleged employer’s right to control the manner in which the work is to be
performed.” Defendant’s taxi drivers, being in the field and away from any direct in-person
supervision by managers at a fixed business location, they had some ability to control the
“manner” in which they performed their work. They could typically decide on their own
initiative whether to turn left or right on a particular street or take a particular course of travel
for a passenger and so forth.

The other of those factors is “the alleged employee's opportunity for profit or loss
depending upon his managerial skill.” The defendant’s taxi drivers had, to some extent, to use

their own initiative to locate customers and transport them efficiently to increase their earnings.
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As a result, this factor is not one that, on its face, completely favors an employment finding.
Yet an examination of the relevant facts does not show that these two factors weigh
substantially, or even to any significant extent, in the defendant’s favor. Both the “manner” in
which the plaintiff performed his work and his “profit and loss™ opportunities were
substantially controlled, if not overwhelmingly dominated, by the defendant. While the
defendant did not dictate, to the precise street and turn, every route of travel the plaintiff took
while driving the taxi cab, it controlled when the plaintiff would work; how long he would
work on the days he did work; the fares that he charged; what passengers he had to take from
the defendant’s radio calls, which were 50% of all the passengers, and other significant
clements of the “manner” in which the plaintiff performed his work. Reno Cab’s exercise of
control in that fashion also significantly influenced the plaintiff’s “profit and loss”
opportunities, as the plaintiff could not pursue more attractive profit opportunities when
defendant was commanding him to take radio calls. Ex. “A” at § 5. Indeed, some of those

radio calls would also impose a loss on the plaintiff, one he was powerless to avoid. Id.

The other four factors identified in 7erry, the plaintiff’s investment in equipment and
materials or use of helpers; whether they were rendering services requiring a special skill; the
degree of permanence of their working relationship with Reno Cab; and whether the service
they provided was an integral part of Reno Cab’s business, weigh overwhelmingly if not
exclusively in the plaintiff’s favor. The plaintiff had no investment in his taxi driving activities
as Reno Cab owed the taxis and also prohibited him from using “helpers” to drive the taxis.
Driving a taxi is not a special skill as the vast majority of adults know how to drive an
automobile. The plaintiff worked on permanent and set schedules for Reno Cab. The business
of Reno Cab is providing transportation by taxi, a service that it completely depended upon the

plaintiff to provide through his labor.

9 JA 218




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

Law Officesof 25
Curtis B. Coulter
403 Hill Street
Reno, NV 89501 26
(775) 324-3380

FAX (775) 324-3381
77) 27

28

II. MATERIAL ISSUES OF FACT ARE IN DISPUTE
AND SUMMARY JUDGMENT MUST BE DENIED

As discussed, supra, defendant seeks summary judgment by seeking to have this Court
apply an erroneous legal standard that would, as a per se matter, result in a “non-employee”
finding for MWA purposes for any laborer who agreed, whether in defendant’s “lease”
agreement or some other contract, to be an “independent contractor.” And as also discussed, a
proper determination of the employee/independent contractor issue also requires the
development of a much fuller factual record for the Court’s consideration.

But even if the Court were to examine the defendant’s motion in a more limited context,
it is apparent that summary judgment must be denied because, as discussed in the foregoing
statement of facts, the material facts that they assert exist and entitle them to summary
Judgment are all disputed.

IN SUPPORT OF THE COUNTER-MOTION
There has been very little opportunity for discovery to be conducted
and plaintiff should be granted leave to conduct further discovery.

Only limited discovery has been conducted in this matter and plaintiff’s counsel has
written to defendant’s counsel about the inadequacies of the defendant’s discovery responses.
See, Ex. “D.” The parties have yet to confer about defendant’s discovery responses. Plaintiff’s
have also noticed a deposition under Nev. R. Civ. P. 30(b)(6) of the defendant which has yet to
be confirmed by defendant.

Plaintiff should be allowed discovery to develop an appropriate factual record to
address the “economic realities” test of employment. Defendant’s motion is clearly premature
and made without affording any reasonable allowance to the plaintiff to conduct discovery.
Accordingly, plaintiff’s counter-motion under NRCP Rule 56(f) should be granted and
discovery in this matter, including but not limited to a Nev. R. Civ. P. 30(b)(6) deposition,

should be allowed prior to defendant renewing its motion for summary judgment.

10 JA 219
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5 (b), I hereby certify that I am an employee of the Law Offices of
Curtis B. Coulter and that I served a true and correct copy of the foregoing PLAINTIFFS®
RESPONSE TO MOTION FOR SUMMARY JUDGMENT COUNTER-MOTION FOR

DISCOVERY PURSUANT TO NRCP RULE 56(F) by:
v

Mail on all parties in said action, by placing a true copy thereof, enclosed in a
sealed envelope with first-class postage affixed thereto, deposited in the United
States Mail, at Reno, Nevada.

Personal delivery by causing a true copy thereof to be hand-delivered to the
address or addresses set forth below.

Facsimile on the parties in said action by causing a true copy thereof to be
telecopied to the number indicated after the address or addresses noted below.

Federal Express or other overnight delivery.
Hand-delivery by Reno/Carson Messenger Service.

Addressed as follows:

Michael A. Pintar, Esq.

Glogovac & Pintar

427 West Plumb Lane

Reno, NV 89509

Mark G. Simons, ESq.

Robison, Belaustegui, Sharp & Low\

71 Washington Street
Reno, NV 89503

Attorneys for Defendants

DATED:_{D. 2. 20l

Anemployee of the
Law Offices of Curtis B. Coulter
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CODE: 1835

CURTIS B. COULTER, ESQ.

NSB #3034

Law Offices of Curtis B. Coulter, P.C.
403 Hill Street

Reno, Nevada 89501

P: 775 324 3380

F: 775 324 3381
ccoulter@coulterlaw.net

LEON GREENBERG, ESQ.
NSB #8094

DANA SNIEGOCK]I, ESQ.
NSB #11715

Leon Greenberg Professional Corporation
2965 South Jones Blvd.

Suite E3

Las Vegas, Nevada 89146

P: 702.383.6085
F:702.385.1827
leongreenberg@overtimelaw.com
dana@overtimelaw.com

Attorneys for Plaintiff’
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

JEFF MYERS, Individually and on behalfof ~ Case No.: CV15-01359
others similarly situated
Dept. No.: 8
Plaintiff,
DECLARATION OF JEFF MYERS

V.
RENO CAB COMPANY, INC.,

Defendant.

Jetf Myers hereby affirms, under penalty of perjury, that:
1. I am the plaintiff in this lawsuit. 1 am offering this declaration in response to
defendant’s motion for summary judgment. This case concerns my claim that I was an

employee of Reno Cab when 1 worked for them as a taxi driver and 1 was entitled to a
1 T JA224
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minimum hourly wage for that work. I understand that Reno Cab is now requesting that
the Court dismiss my case because it claims I was really an independent contractor, not
their employee. As part of that request, Reno Cab has made a number of statements to
the Court that are not true.

While I signed a contract to “lease™ a cab from Reno Cab to drive, and that “lease™ was
day to day, my work agreement with Reno Cab was not really a “lease” but a “fare
split” arrangement. Each shift that [ took out a cab to drive I would collect the fares on
the meter from passengers. From those fares I had to pay for the taxi’s gas and pay
Reno Cab §$10.00 plus one-half of the total amount of fares collected.

I'understand that Reno Cab has told the Court that I could get a cab from Reno Cab to
drive whenever I wanted under the lease agreement I signed with them and I could drive
it as much, or as little, as [ wanted, but just not for more than 12 hours at once. That is
not true. I could only drive a cab on the days and times that I pre-arranged with Reno
Cab and they agreed 1o let me drive one. They had a minimum number of days of work
each week, a regular schedule, for each taxi driver. | worked a five day a week set
schedule. It was not acceptable to Reno Cab for me Just to not show up to drive a taxi
on the days they assigned one to me or even to arrange with them in advance to take
days off. If I did not show up for my shifts, or took too many days off, I would be
“suspended” from driving for some period of time. That means they would they would
refuse to let me drive a taxi on other days that I was normally scheduled to drive. T hey
would also place taxi drivers on “standby” if they called in sick too much, or missed too
many scheduled shifts, or left their shifts early too often or failed to bring in enough
fares during their shifts. Drivers placed on “standby” were allowed to show up at Reno

Cab to try and get a cab to drive but might, or might not, be given a chance to drive a
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cab and make money depending on whether a cab was available. And if a driver
consistently failed to make a large enough book (collection of passenger fares during
their shift) or took too many days off Reno Cab would fire them and not let them
continuing driving its taxi cabs.

Reno Cab also required that when I took a cab out to drive on my shift I was not to
return it, and stop working without their permission, until 1 had been driving for at least
10 hours of the 12-hour shift. They also did not want cab drivers ending their shifts until
they had booked at least $60.00 in passenger fares. If you booked at least $60.00 you
could ask Reno Cab managers or dispatchers for an “early out” so you could finish your
shift before the normal 10 hour minimum and go home. But Reno Cab did not like
drivers taking early outs and discouraged them from doing that and did not have to give
early outs to drivers. I did not often request an early out but based on my expericnce at
Reno Cab I believe any driver who took an early out more than once a month would
very likely expose themselves to a bad response fiom management at Reno Cab,
including being suspended or being placed on standby status.

I understand Reno Cab claims I could decide what fares to pick up and that the amount I
earned driving the cab had no relationship to anything that Reno Cab did. That is not
true. Approximately 50% of the customers I transported 1 received from radio calls to
me by Reno Cab’s dispatchers. I did not have the freedom only pick up the customers I
wanted when the Reno Cab dispatcher gave me a radio call. Unless 1 could give the
Reno Cab dispatcher a safety related excuse, such as the call seemed to be to a place
where their might be criminal activity going on and I might be in danger if I took it, [
had to pick up the passenger. That meant I was required to pick up very low value fares

that were not worth my time. For example, I would be told by the dispatcher to take a
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$5.00 fare that involved transporting a senior citizen to a store and then taking him back
home. It was not in my interest to spend my time taking that fare and it would have
been better for me to have spent that time waiting at one of the Reno casinos for a better
fare, but Reno Cab required that I take that fare. On more than one occasion, Reno Cab
required I drive outside of Reno, to Virginia City or Lake Tahoe, to pick up a fare that
was not there. I Jost money on those assignments because I had to pay for the gas to
drive to those places and made no fare at all. But, again, 1 had no choice, I had to take
those fares. Those radio call customers were also a very important part of the income I
earned as a Reno Cab driver. Without Reno Cab providing those radio call customers to
me [ would have transported significantly fewer customers and booked a much smaller
amount of fares, meaning both Reno Cab and I would have made much less nioney.

Reno Cab also made sure the other taxi drivers and I were in our cabs and working and
available to take fares. They required we respond to a “check in” call every two hours to
confirm that we were in our taxis and available to take fares. They did that because they
did not want us going home or taking extended breaks during our shifts, they wanted us

with the taxis and available to take fares and make money during our entire shift.

Date: O l ?/(0

017271k |
ol 7( Uy
JEF%MYERS W/
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DATE
8/2/2013
8/3/2013
8/4/2013
8/5/2013
8/6/2013
8/9/2013

8/10/2013

8/11,/2013

8/12/2013

8/16/2013

8/17/2013

8/23/2013

8/24/2013

8/25/2013

8/26/2013

8/27/2013

8/30/2013

8/31/2013

17:42
17:39
17:33
17:43
17:41
17:40
18:03
17:39
18:08
17:41
18:01
17:34
17:39
17:26
17:28
17:33
18:38
18:12

LAST

PASSENGER time from "out" to

TIME OUT DROP TIME

4:07
4:33
2:50
3:03
2:54
4:14
3:53
4:43
5:12
5:.07
4:32
3:46
4:47
3:35
2:49
4:20
4:27
3:07

Average Time

end of last fare

10:25
10:54
9:17
9:20
9:13
10:34
9:50
11:04
11:04
11:26
10:31
10:12
11:08
10:09
9:21
10:47
9:49
8:55

10:13
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ID#: 5156 DRIVER NAME: Myers, Jefferson

Night Shift

DATE: 08/02/2013  CAB# 526
IS THIS 2ND CAB? No PREVIOUS CAB: PREVIOUS DRIVER: 5348 David Mancini
TOTAL | PAID " |DUEIN: 6:00 AM TIME OUT:| 5:42 PM
UNITS |ODOMETER| MILES | MILES | TRIPS TIME IN:
N 1S$224C1218 27116247 5823 | o% TOTAL TIME: 5
QUT | 5,234.70 318676 6117 7790 - 65 PERSONAL: I"I?
DOWN TIME:
_~_~L37' ] TIME ACTUALLY WORKED: 3
LASTOUT: METER DIFFERENCE: =3
1, Jefferson Myers, ACKNOWLEDGE THAT THIS PERIOD SHALL BE NOT ON METER (+): R
o T AT s et o DED FROMMETER (]
TR A LSS o ORI o erse- ooy oo |32
SIGNATURE: ~QM /W"—-/ 50% OF BOOK + ADMIN FEE:| 7¢
NEW DAMAGE OR UNRESOLVED PROBLEMS WITH VEHICLE- CHARGES (-):
CREDIT CARDS (-} /<
OTHER (-):
TOTAL PAYMENTS:| 59
SHORTAGE:
CASHIER: TIME:
GAS IN: PRICE: OlL: GASMAN
TRIP FROM TIME #P DESTINATION TIME FARE
1 ATLANTIS (. ok 2 ELHORADY G |1 .21
2 AT7¢A~MTIS 2081 2 | Scvwoavces mozee |V:3/% So
S | WACMART-JAror7EBi2| 3 | oFFEnHAASER K3l 20|
4 AT ANTIC 7ol | =2 MOTMEG 70|~/ 28
5 | IS Foo7Hriil . i) TR 2 ATLANTIS 914114, S0)
6 ATLANTIS FSt] 1| CerTrRy. 17594525
7 | WAL MART (it /| MEADov wood mac |[[)l L ST
8 | DOT7TIS=DAMOVTE |i2:4 | | FODO oF FEVHAISER )R .50
S | TAMAR Acx 2| D | EvERLREEY ST |2 M. 2S5
10 A7LAVZ, S 2625 2 | ViRGivs/A cAxg R332 29
11 AT CANTIS /[ Bl ArpLE ST 3:32]2.50
12 AT1apv7ic 2 135/ cRAwWD cavor 35 15, 30
13 ATLAY TS VAL, AE/C RD Y/ U50 0
14
15
16
TOTAL PASSENGERS TAPE TOTAL |- ]
Notes: ;;
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ID#: 5156

DRIVER NAME: Myers, Jefferson

DATE: 08/04/2013

CAB# 526 Night Shiit

IS THIS 2ND CAB? No PREVIOUS CAB: PREVIOUS DRIVER: 4908  Silveria Saimela
TOTAL | PAID L DUE IN: 6:00 AM:: TIME QUT:} 5:33 PM
UNITS |[ODOMETER| MILES | MILES | TRIPS TIME IN:
IN 15919.95 131907236568 7957 | 2 TOTAL TIME:
QUT 5,835.20 318009 6500 7932 - 18 PERSONAL:
DOWN TIME:
DIFF | & L'I '_75’ Y |6 g1/9 | 9 TIMESACTUALLY W(I;lRKED:
LAST OouT: METER@IFFERENCE
I, Jefferson Myers, ACKNOWLEDGE THAT THIS PERIOD SHALL BE NOT ®N METER (+)
O et e ST SIS AT e e rETER O
BOUND BY ALL THE TERMS, CONDITIONS, AND OBLIGATIONS OF = 18Y,72¢
THE TAXI CAB MASTER LEASE AC?‘ EEMENT. C/Z
SIGNATURE: 9/% mj”‘// &
NEW DAMAGE OR UNRESOLVED PROBLEMS WITH VEHICLE
79
: CASHIER:
GAS IN: PRICE: OlL: GASMAN
TRIP FROM TIME # PAX TIME _ FARE
1 | 28 FooTr/ie RO 35| / Ligo [ 20.¢0
2 A7cnn77.5 US|/ B RZIPAN
3 SCooxs e ArTs |85 ¢ 700 4. 28
4 AT LANVT/IS i) / 22|/ X0
5 A7 AVTIS S 2 VIRV
6 ATL AN TIS 20| / . Y2008
T | DoTTIS-DAMonTE Y2;491| / 245012, - S0
8 ATLANTE Ao/ .83 & €0
9 A7 AT S 2i80, 2 25314 25
10
11
12
13
14
15
16
TOTAL PASSENGERS f j
Notes: ; ;
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ID#: 5156 DRIVER NAME: Myers, Jefferson . DATE: 08/05/2013 CAB# 526 Night Shift

IS THIS 2ND CAB? No PREVIOUS CAB: PREVIOUS ER: 5357 Max Vallejo
TOTAL | PAID ~ |DUEIN: 6:00 AM TIME OUT:| 5:43 PM
UNITS |ODOMETER] MILES | MILES | TRIPS TIME IN:
N 1£080.9513/9230|672392990| A0 TOTAL TIME:
OUT | 5.989.95 319161 6661 7969 32 PERSONAL:
ps DOWN TIME:
wwwéi— g : IME ACTUALLY WORKED:
LAST OUT: METER DIFFERENCE:
1, Jefferson Myers, ACKNOWLEDGE THAT THIS PERIOD SHALL BE NOT ON METER (+):
GOVERNED BY THE TAX! CAB MASTER LEASE AGREEMENT BY AND DED FROM METER (-):
BETWEEN MYSELF AND THE LEASING COMPANY. | AGREE TO BE E
BOUND BY ALL THE TERMS, CONDITIONS, AND OBLIGATIONS OF .. _.TOTAL BOOK:| 4|
THE TAXi CAB MASTER LEA7 GREEMENT. A
SIGNATURE: i
NEW DAMAGE OR UNRESOLVED PROBLEMS WITH VEHICLE
/£
33
SHORTAGE:
TIME:
GAS IN: PRICE: OlL: GASMAN
TRIP FROM TIME _# PAX TIME __ FARE
1 A7LANTLT 291 2 ‘WS So
2 | MzAdodweo) APTS  12:3S| [ ‘ afa/wa 7451/ 2.80
3 ATLANTIS 26| / ET 35| 20,00
4 ISOLLGS~iIEDsE pichi/8:6K| CoArOee TrM 01 /S. DS
5 A7 LANT ) /0:3| 2 = Lmice 039 S.0d
6 ATLAYTS Y2y /71 &9, |f2i7.28
7 A T7eANTIS AW ST f{3/8.80
8 AT7LANT,S 63|/ PERPERM /L 3.06/5. 8o
- 4
10
11
12 H
13
14
15
16
TOTAL PASSENGERS [z_é___] TAPE TOTAL | | j
Notes: ; ; : :
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DATE: 08/06/2013.: A CAB# 526

ID#: 5156 DRIVER NAME: Myers, Jefferson Night Shit
IS THIS 2ND CAB? No PREVIOUS CAB: PREVIOUS DRIVER: 5039 Robert Dickinson
TOTAL| PAID " |DUEIN: 6:00 AM TIME OUT}| 5:41 PM
__UNITS |ODOMETER| MILES | MILES | TRIPS : TIME IN:
IN 16222495 1319327 1338 |§019 | S§ TOTAL TIME:
OUT | 6,153.20 319289 6797 8005 50 PERSONAL:
. DOWN TIME:
i 3 S?“ff/_ _f:i X V_ TIME ACTUALLY WORKED:
METER DIFFERENCE: ‘
I, Jefferson Myers, ACKNOWLEDGE THAT THIS PERIOD SHALL BE NOT ON METER (+):
GOVERNED BY THE TAXI CAB MASTER LEASE AGREEMENT BY AND DED FROM METER (-):
BETWEEN MYSELF AND THE LEASING COMPANY. | AGREE TO BE -
BOUND BY ALL THE TERMS; CONDITIONS, AND OBLIGATIONS OF .zOTAL BOOK: 9%
THE TAX| CAB MASTER LEASE AGREEMENT. NLEASE .0% OF BOOK: 3‘5
SIGNATURE: m% M 3}9\/ L . 50% OF BOOKEEADMIN FEE:| (/)
NEW DAMAGE OR UNRESOLVED PROBLEMS WITH VEHICLE ARGES ()
CR CARDS (-):| /3
OTHER (-)
TOTAL PAYMENTS:| 2 7
SHORTAGE:
CASHIER: £ TIME:
GAS IN: PRICE: OlL: GASMAN
TRIP FROM TIME _# PAX DESTINATION TIME  FARE
1 BBRTLAVTS i PELLERM (L C RAACY
2 ATLATLS 24513 LEPPERLM i~ «  |2:17|5.2T
3 ATLANT, S %2 | MHARRAHS §i361/2 00
4 ATL ANTIS g | { PEPPERMC C 9|4 IS
5 A TLANTIS 7l [ | 1SS PlurmAs  |7:54 980
6 AT LAVT S )/ 15 2 | SievEeLeenct 3.2
7 ATCAYTIS jizo | 2 G RovE. 1Y |SSo
8 ATZLARTIS QISF [ | tonceriigre [uaeypn 3 (3. SO
9 .
10
11
12 {
13
14
15
16
TOTAL PASSENGERS I B
Notes: ;; ’
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ID#: 5156  DRIVER NAME: Myers, Jefferson DATE: 08/09/2013  CAB# 526 Night Shift
IS THIS 2ND CAB? No PREVIOUS CAB: PREVIOUS DRIVER: 5316  Ken Woolcock
V TOTAL| PAID DUE IN: 6:00 AM TIME OUT:[ 5:40 PM
UNITS JODOMETER| MILES | MILES | TRiPS : TIME IN: =
N 6966.2012/9¢ 017222 |9, | 2o TOTALTIME: s
OUT | 675145 | 319585 7111 8140 4 PERSONAL: A
- - DOWN TIME: @
O 24,78 sos [ [ T 4 TIME ACTUALLY WORKED: S
LAST OUT: METER DIFFERENCE: ~
I, Jefferson Myers, ACKNOWLEDGE THAT THIS PERIOD SHALL BE NOT ON METER (+):
GOVERNE D BY THE TAXI CAB MASTER LEASE AGREEMENT BY AND DED FROM METER (-);
BETWEEN MYSELF AND THE LEASING COMPANY. | AGREE TO BE -
BOUND BY’ ALL THE TERMS, CONDITIONS, AND OBLIGATIONS OF TOTAL BOOK:| 214, 7§
THE TAX! CAB MAS EALAGREEMENT. LEASE - 50% OF BOOK: IO7
SIGNATURE: ~ >y MRSy 50% OF BOOK + ADMIN FEE: 1
NEW DAMAGE OR UNRESOLVED PROBLEMS WITH VEHICLE CHARGES (-):
CREDIT CARDS (-} 19
OTHER (-):
TOTAL PAYMENTS:| Gy
SHORTAGE:
CASHIER: TIME:
GAS IN: PRICE: OlL: - GASMAN
TRIP FROM TIME # PAX DESTINATION TIME FARE
1 ATLAVT7IS S5 12 FPEPPEL . w3 28
2 PEPPERA/ L L (04| 2 I e 6.4 2.3.04
3 LVEGE T 6130 3 ATLAWTIS CS P2 S
4 WAL MART - Pimor772i3| 2 | 79075 PEL (TE DR, 2T /)RS
5 A7L AV S 732 | PEPPER MICC  [ice Y |8 oe
6 Fool) Soukcs SU3 2 | HusRAaro . J12| .25
7 ATLANTIS §2b Y GSR 111275
8 ATLANT oISL| / Lorgliy 70644, S0
9 A7 007 < 725 2 DiBmonds  |7gljl,.o0
10 ATLANTIS 2B / FeErPeemice  YpdS So
11 ATLANTIS A3/ UEY ccul LSlf2.S O
12 A7 AVTIS /l:42]) LA QU WTA /190,95
13 A7 A7) 5 28 /| WAL mAaRT [repcsaig 2y .00
14 ATLAVTTS L37] 1 | /850 Totetity [Bje.50
15 ATLAVT]S 2:32) | ELOoprADD Y75 30
6 | Y155ceEnTRY IV || Lowe LET & MelamRin2] ey Sp
TOTAL PASSENGERS [_3__3:] TAPETOTAL | l ]
Notes: ; ;
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O’ I'FET

FROM TIME | PASS DESTINATION TIME FARE
17 AT LANTLS 31§ CATAL I 3SA 7 0D
18 P TLANTIS G | SrEfRA LoD ol /e 0
18
20 | =1
-<
2 b
|23 =3
'
24 »
25
26
27
28
29
30
31
32
33
34
35
36
37 -
CHECK LIST
CLEANLINESS QUTSIDE WHEELS, RIMS AND TIRES CHEATER LIGHTS
CLEANLINESS INSIDE REAR VISION MIRRORS HORN
CLEANLINESS TRUNK HEADLIGHTS WINDSHILD WIPERS
BRAKES TAIL LIGHTS EMERGENCY EQUIP
PARKING BRAKE TURN SIGNALS mSTEER!NG e
NOTES
Mark any damage on diagram
@ RIGCHT
Ol S B
- CHECK REAR
FRONE ' Q TOP SIGHN :
O \/.f
z{h\ JA 241
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“yk:

ID#. 5156 DRIVER NAME: Myers, Jefferson
IS THIS 2ND CAB? No PREVIOUS CAB:

DATE: 08/10/2013 =
PREVIOUS DRIVER: 4

526
Silveria Salmela

Night - Shift

TOTAL | PAID DUE IN: 6:00 AM | TIMEOUT:} 6:03 PM
UNITS |ODOMETER| MILES | MILES | TRIPS TIME IN:
IN 2422451319925 2921 18308 | C TOTAL TIME:
ouT 7,215.20 319801 7340 8242 41 PERSONAL:
— ; : . DOWN TIME:
¢.25] (29 |3\ |bb | 20 TIME AGEBALLY WORKED
METER DI
I, Jefferson Myers, ACKNOWLEDGE THAT THIS PERIOD SHALL BE NOT ONM
GOVERNED BY THE TAXI CAB MASTER LEASE AGREEMENT BY AND DED FROM .
BETWEEN MYSELF AND THE LEASING COMPANY. | AGREE TO BE -
BOUND BY ALL THE TERMS, CONDITIONS, AND OBLIGATIONS OF ORI L
THE TAX!I CAB MASTE SE EEMENT. LEASE - 50%_05’:3@}( "I' 73 [
SIGNATURE: __W /%]m/‘ | 50% OF BOOK + AD i 3
NEW DAMAGE OR UNRESOLVED PROBLEMS WITH VEHICLE
1136
CASHIER:
GAS IN: PRICE: OIL: GASMAN
TRIP FROM TIME # PAX TIME FARE
1 A7 AVTIS NN LELPERATE LIPS DN
2 ATLANVTIS (28| 2 DU 6E 755 42 | 2480
3 200 RoBwitopt) |25 / LITTe & Frower Dy |7.00
4 AT LAVTIS 2297 2 SIS NE/ RO, P33|6.SO
5 AT7LAVT S 7S50 & &S AN IPA)
6 LIT7eg Feower JIS| I | 2/0 Rogri N6 ZACAYY)
7 ATLANTIS 089 |3 | FErrE L G035 00
8 ATLANTIS 7211 2 | Livwgrs cop RAG330.59
9 S VIRemidfppmwre T 0| i | 2-1/ Reowp AN
10 A7 LAVTIS 0/(2] 2| PLAZA RESDRT ceudlliiy| [ 25
11 T ACECS 04K S VIRGmmlfin<| / IKANE )§212728
12 AZTLANTIS /ey Z. | -l pz J(:154 S.So
B | S MeCarean vl Y3 1 | ReiCt7om7 [S5121.D
14 AT AZS Y200 2 | MAISER = |1238][2.50
15 A7LAVTIS /1021 [ | Bowd Dy Wi/ 28
16 AT LANVT S ;25T 3 LS K A3V 1.
' TOTAL PASSENGERS | |
Notes: : :

L ]
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BRAKES

NOTES

PARKING BRAKE

TAIL LUGHTS
TURN SIGNALS

FROM TIME | PASS DESTINATION 1 TIME FARE
17 ATLANTIS /| | Siwver CEchAcT 224/ 2 9P
18| | o) ORCH 1Y D2 | Y 6SR 23840 |28
19 ATLAXrTIS X[ | Arrprer Basl 2 28
20 A TCANTIS $Sy| / [ 112 CORT e} 70 SOl
21 .
22 E
23
24
25 o
26
27
28
29
30
31
32
33
34
35
36
37

CHECK LIST

CLEANLINESS OUTSIDE VWHEELS, RIMS AND TIRES CHEATER LIGHTS
CLEANLINESS INSIDE REAR VISION MIRRORS HORN
CLEANLINESS TRUNK HEADLIGHTS WINDSHILD WIPERS

EMERGENCY EQUIP

STEERING

Mark any damage on diagram

‘ RIGHT

8 3 A\ -
. . CHECK REAR
FRONT Icl)& ' TOP SIGN
Cz/\ Nl | _
LEFT JA 243



ID#: 5156 DRIVER NAME: Myers, Jefferson
IS THIS 2ND CAB? No PREVIOUS CAB:

DATE: 08/11/2013
PREVIOUS DRIVER: 4908

CAB# 526

Night Shift
Silveria Salmela

TOTAL| PAID DUE IN: 6:00 AM TIME OUT:| 5:39 PM
UNITS |ODOMETER| MILES | MILES | TRIPS TIME IN: =
IN 17741. 9513200 3| 7¢c (|1§375 | 79 TOTAL TIME; <
OUT | 764395 | 320032 | 7585 | 8349 72 | PERSONAL: r;g
oFF| 950] T1 15678 | 5 e AcTOALY worken! | &
LAST OUT: METER DIFFERENCE: S
1, Jefferson Myers, ACKNOWLEDGE THAT THIS PERIOD SHALL BE NOT ON METER (+): e
GOVERNED BY THE TAXI CAB MASTER LEASE AGREEMENT BY AND DED FROM METER (-):
BETWEEN MYSELF AND THE LEASING COMPANY. | AGREE TO BE _ -
BOUND BY ALL THE TERMS, CONDITIONS, AND OBLIGATIONS OF TOTALEBOOK:| €7 @
THE TAXI CAB MASTER LEASE/AGREEMENT. ‘ LEASE - 50% OF BOOK:| 7§ _
SIGNATURE: 9:2 @W | -50%OFBOOK +ADMIN FEE:[ S¥
NEW DAMAGE OR UNRESOLVED PROBLEMS WITH VEHICLE CHARGES (-): 7
' CREDIT CARDS (-] 7 2
OTHER (-):
TOTAL PAYMENTS:| 7' S
SHORTAGE:
CASHIER: TIME:
GASIN: PRICE; OlL: GASMAN
TRIP FROM TIME _# PAX DESTINATION TIME __ FARE
1 S7Z2ARLS 6% / | LuESTArees vl |[F.00
2 ATLANTIS i 3 | 208 T s7 243 |23.00
.3 ATLANTIS Ki[21 2 | MAIBEARY 831 |/ 528
4 A7LA~T71S S 2 | EcDorAYo 11:00|/2. 00
5 A7 ANTIS Lo | | PARKwra NR, |12,
6 LROOUKTREE APTS 20| | | SHoer €0 povwo RUELIS
7 ATLANVTFS YHMI 2 | AeiPorR7 - G2/ 2S00
8 .
9
10
11
12
13
14
15
16 -
TOTAL PASSENGERS TAPE TOTAL | |
Notes: ; ; ’

JA 244



ome -
-~

od

S2000

ID#: 5156 DRIVER NAME: Myers, Jefferson DATE: 08/12/2013 CAB# 52 Night Shift
IS THIS 2ND CAB? No PREVIOUS CARB: PREVIOUS DRIVER: 5357 Max Vallejo
TOTAL] PAID DUEIN: 600 AN TIME OUT] 6:08 PNj
UNITS |ODOMETER| MILES | MiLES TRIPS TIME IN:
N _1995%.20]32 0290 2806189149 | s¢ TOTAL TIME:
OUT | 7.897.95 320216 7781 8409 94 PERSONAL:
DIFF (:a 25 og - DOWN TIME:
—1b02s] ¢4 |25 |7 ©_| /1 TIME ACTUALLY WORKED;
LAST OUT: METER DIFFERENCE- '
| Jefferson Myers, ACKNOWLEDGE THAT THIS PERIOD SHALL BE NOT ON METER (+):
GOVERNED BY THE TAXI CAB MASTER LEASE AGREEMENT BY AND DED FROM METER (-):
BETWEEN MYSELF AND THE LEASING COMPANY, I AGREE TO BE e
BOUND BY ALL THE TERMS, CONDITIONS, AND OBLIGATIONS OF - TOTAL BOOK: Iy wig
THE TAX! CAB MASTER LEASE GREEMENT., LEASE - 50% OF BOOK: '}O
SIGNATURE: - ‘/% MK: e .50% OF BOOK + ADMIN FEE: 3¢
NEW DAMAGE OR UNRESOLVED PROBLEMS WitT, VEHICLE | CHARGES (-):
CREDIT CARDS (-):
OTHER (-):
TOTAL PAYMENTS: 3 <
SHORTAGE:
| CASHIER: TIME:
GAS IN: PRICE: OlL: GASMAN —
TRIP FROM TIME #PAX DESTINATION TIME FARE
1 AT7LANTIT eS| 2 | PEAPE i 02/ S.00
2 ATLANT?S LI 2 | foropeepee g S 00
3 A7 LAN TS S5 2 | PEPPE o mice yig) S.02
p AT LAV 5 9. py| > HARRAHS 7.9/ So
5 ATLANTIS 734 / PEPLPERim, L 43| & O
6 ATLANTIS ) LELPLER m, e 2581 & DS
7 ATLANTIC 214 | / LEPPER ML buylSzy
8 ATLANTI< .4 / L 12T 24t/ EvTd 2148 S22
9 ATLANT, S g4 2 PEPPERM cC [ S o0
0| PErPERMIcC ool A7Av 7S )5
11 ATL A5 2 1 | Bace page e By 00
12
13
14
15
16
TOTAL PASSENGERS [E TAPE TOTAL | [ |
Notes: ; ;

JA 245



 FROM : TIME | PASSY __DESTINATION 1 TiIME] . FARE

17}
18

19|

ool -
24]- o

22

23

24

9/000SHIAN

250 |

26

27

28}.

20|
30

31

32

33

34

35|

36

37
: 'CHECK LIST

BRAKES TAIL LIGHTS EMERGENCY EQUIP

et e e e,

NOTES

CLEANLINESS OUTSIDE WHEELS, RIMS AND TIRES CHEATER LIGHTS ‘
CLEANLINESS INSIDE REAR VISION MIRRORS HORN _
CLEANLINESS TRUNK HEADLIGHTS WINDSHILD WIPERS

PARKING BRAKE TURN SIGNALS STEERING _

Mark any damage on diagram

S

’7 —
9 ; 2\ ) .
_ : CHECK REAR
FRONE Q\ TOP SIGN
o ¥
@ LEFE JA 246



Reno Sparks CabCo ' Cab 0526 Driver Trip Sheet ID:2455 August 16, 2013

i
s

Driver: 5156 Jefferson W Myers - Night Shift

I, Jefferson W Myers, acknowledge that this period shall be governed by the Taxi Cab Master Lease Agreementbyand  |previous Driver:  108/16/13
betwean myself and the lzasing company. I agree to be bound by all the terms, conditions, and obligations of the the Taxi 0119 LG Amell  [07:00 AM

_ Cab Master Lease Agregment. Check Oul =
f Signature: /7/24V\/- Cashier: Kelly 08/16/13 ¢
ig- ° N

— J Kutella 05:41 PM:’g
.. _TIME_ Date. . Shift Time PAYMENT 3
L ’ ' | ‘ Commission o

[ a , Book: N
¢ Lour ,08/16/13 IN:ghtsmﬁ :05 30 of Book:

; ;Ti;neué_l—e_a;)sed ‘Personal Down Time: Time Worked: t Total Baok: /éz-?--rf-:
& | Time: Cab L?:aesee ?/ +
s METER Units Odometer Total Mlles Paid Miles Trips . CCsx: S| T
T , . . ! I
TN 839sas 320559 §14C - psie 43 ”ay’gﬁg"& 4 -

ouT $8,213. 70' 320, 469’ 8,049i 8478) 30 Cas als:- |
e o b rnast soms wn e s o .- . A L. PR . 0s o ‘
¥ iDIFF /‘é 2 Zb q O : QE j 3L : /3 Credit Card: .
§@ + Not On Meter. ]- Ded From Meter: ”,,.1;= Adjasted Meter: B Chargesﬁ.}; Cebes s
¥ i ’ Customer )
. l C :
¢ <o . NOTESTODRWVER! PASSEwiSErmz sz ¢ hirges R e
“ TR } o mployee —+ -,
1 lﬂ Le,kﬁhfoe,& ArP7S |27 /PSS, / 72:47{179.55 . Charges: A
Z ATLAPTIS= Gheha8 4D 2 I@s¢ 925 ﬁ;f:i’j R
3 SO ~ TA wvisgr 557 | 2 |7aciso S Total] T =
11 BhrS — U5z, |/0s | 7 |9300725 st
g ATLAT (- Peppettmuc/oeS | > el oo Paymegfl;; -
A TLANTS=EOCO Lovnys 1/.(O / 1S 1 7.S0 Payménlt: o+
I VATLASTIS-1452 Rued /9T ] 2 /isT| i vomegs -
4 +
g ATLANTIS— NEi ROY2i 3§ / /2 Y 6,25 Payment:
C}h AT LANTIS- meuvscudl/ 23 = '3 gg)j Tma'g::hﬂlwf
0 ATLANTIS - oAWK 23§ / 2:3913.50 _Recelved:  + -7
& /i\"TLAM7{S-~ELO0RAOO 32| 228 1j2.C0 T

fDriver 5156 Jefferson W Myerb;
S:rf Payments Sirf Refunds Sirf Balance Remaining Payment Recents Payments Suggestion No Car?

$1,000 $0 $1,000 $0 $25 Sirf is fully paid $0
Bill Total Payments Balance Payment Recent Payments Suggestion No Car?
$0 $0 - $0 $25 Bills are fully paid $0
‘Damage Total Payfnents Balance Payment Recent Paymerits ~ Suggestion No Car?

30 ' $0 $0 $25 Damages are fully paid 30 JA 247




FROM

TIME | PASS

DESTINATION

™MEY FARE

/3| ¢ HiR por7

%% RS

17 | S72S AL0s~M LY
18| | A7 LANTS '

Sl = /A 1RrET

SO0 bs

19]

20

A

21

22

23

L0051
ACAY L ) ™ e )

%

24

2
™~

25

26

27

28

29

30

31

32

33

34

35

36

37

CHECK LIST

CLEANLINESS OUTSIDE
CLEANLINESS INSIDE
CLEANLINESS TRUNK

BRAKES

PARKING BRAKE

NOTES

WHEELS, RIMS AND TIRES
REAR VISION MIRRORS
HEADLIGHTS

TAIL LIGHTS

TURN SIGNALS

CHEATER LIGHTS

HORN

WINDSHILD WIPERS
EMERGENCY EQUIP

STEERING

Mark any damage on diagram

FROINE

RIGHT
“@ -
<7 — _
I I ; CHECK
Ol ; TOP SIGN
= ]

JA 248



Reno Sparks Cab Co : Cab 0526 Driver Trip Sheet 1D:2602 August 17, 2013

~ Driver: 5156 Jefferson W’Myers Night Shift
I, Jefferson W Myers, acknowledge lhat this period shall be governed by the Taxi Cab Master Lease Agreement by and Previous Driver:  108/17/13

between myself and the leasing company. I agree to be bound by all the terms, conditions, and obligations of the the Taxi {5156 J WhMyers  112:00 AM

Cab Master Lease Agreement. . Check Oul

Signature: Cashier: Cassidy
Butler

08/17/13

06:01 PM

TIME Date .
IN ’

Shift Time ) PAYMENT
: Commission

Book:

, _ _ |
OUT 08/17/13 ;Night Shift 06:00 }f_ of Book:

Total Book: /&S] 28

Time Elaps:e.d" Persb'

:Down Time: lTlme Worked Cab Lease’,?j

- . Fee::
-Odometer =~ Total Mlles Paid Miles Trips: CCs x: 8‘?

* ar e

METER Un
| i

IN 130 S 9.4

ouT f $8,494:2

'DIFF | QS

+ Not On Meter: -+ |- Ded From Meter: = Adjusted Meter:

20762 1 8359 18659 | (& 5_,,_5"‘“33?

? :
——— | PN
3 320 680’ 8,272 8 543[ 54 GasGals: - |
: SR B : Cost:: |

Y287 16 /7 o,

Customer=
Charges:;

Employee

] _Qomps

NOTES TO DRIVER ! e M
— — e

| Sub Total -
Sll’f
Payment:
Bill:

. _Payment:;
Damage;
Payment:;

| Total Due: 7]

Cash
Received:.

|Driver: 5156 Jeffersonh

Sirf Payments Sirf R‘f“*

$1,000 %0 ” $1 000 @  $0 $25 . Sirfisfullypaid ©  $0

Bill Total Payments: = Balance Payment Recent Payments Suggestion No Car?
$0 S $0  $25 Bills are fully paid $0

Damage Total Paynmieits Balance Payment Recent Payments Suggestion No Car?

$0 $0 $0 $25 Damages are fully paid $0 JA 249




FROM TIME | PASS ) DESTINATION TIME FARE
17 ATCLANTIS Lo 2 PLAZA RBESaRT cews 21iS 128
18| | 9 mART Gidd | RoBinvtdooo Je17ee Fromea DCSVIY 1So
19 ATLANT:S .25 2 LEPLPERL Mt C 2.2¢] § oo
20 LITTLE Feowel K1Y | | SAvmaet/Rodiwroon 8319 |25
21 SAUMART - PLomR §0 ( /Mo eos S7. 5l S s
22 ATLANTIS G0l 2 | ZcNorADo 75012 RS
23 CAMPs 7S Y1 GRANTE ST /069 (2.
24 A7 AT S fo.29 31 )1/ - WEiC RD 2] O [2S
25 ATLCAVTIS osel | | S0 tocosT oll 4 |eo
26 ATCAMTIS i34l 3 PEPPEL e Y PsS
27 ATLANTIS Yss| o PErPPErm w157 ¥ o5
28 ATLANTIS (k| 1 2R 11 Lcl3G 2.4 S |so
29 ATLAVTS R3|Y )  ESR | P WY
30 TAMARACK cASIvo Y] 2 B UVERLREEY i)/ Ko
31 A7LAVYTIS 7331 / SALEM Pc. %l WAV
32 ﬂTLAN“f/S Sl AM’/[-’M_ AR Tl D o
33 AT LANT/S 337 4 | REDF/ELy picey R &G 2§
34 ATLANTLY R%| | | A roR7 /-1 12%)/2 |52
35 AT7LAYTIS 2512 1 A mcrsAcacr Kz Slo
36
37

CHECK LIST

CLEANLINESS OUTSIDE
CLEANLINESS INSIDE
CLEANLINESS TRUN
BRAKES .
PARKING BRAKE

NOTES

WHEELS, RIMS AND TIRES
REAR VISION MIRRORS

HEADLIGHTS
TAIL LIGHTS
TURN SIGNALS

HORN

CHEATER LIGHTS

WINDSHILD WIPERS
EMERGENCY EQUIP

STEERING

Mark any damage on diagram

S S
| .}
- o
ﬁ} } CHECK : - E REAR
1 TOP SIGN ; ]
Oé/-\\f/ - E JA 250




Reno Sparks Cab Co Cab 0526 Driver Trip Sheet ID:3404 August 23, 2013

Driver: 5156 Jefferson W Myers - Night Shift

TIME Date Shift Time PAYMENT

I, Jefferson W Myers, acknowledge that this period shall be governed by the Taxi Cab Master Lease Agreement by and  [previous Driver:  |08/23/13
between myself and the leasing company. | agree to be bound by all the terms, conditions, and obligations of the the Taxl 5356 NElwood  [05:00 PM

Cab Master Lease Agreement.
k Qut
Check Ou 08/23/13

Signature: Cashier: Kel
asmierTeY  los:aa pM
Kutella

5IN ! § ;
i ; Book:

! : « Commission

-8600SHIAIN

ouT J08/23/13 fN:ght Shift ’os 30 prrv
Time Elapsed:|Personal Down Time: Time Worked: _Total Book: 23

tTlme ;

Ll

Cab Lease,ﬂ 3 ) |
S ' o feer i +
METER Units Odometer Total Miles Paid Miles Trtps ' CCsx ‘{’) +
, : l

Payment

;IN . qL{\Mﬂz'}OﬁKZI 2[Kl c?é;c/l./ | 87;/ : C/I;; | Duei"_ :z

}-

DEF L2300 g0

oo !
ouT $9,313.70 321 138! 8,758 8,733 831! GasGals: -}

e e ke . Cost
¥ 1 2%

Charges:!

[ Z “Credit Card, /a/ _
+ Not On Meter: - Ded From Meter: = Adjusted Meter: ; -
Customer

. Charges:: !
NOTES TO DRIVER ! RN IR e
_ ————————— Employee:

e Cerees. |-
. Comps: -
| SubTotal:j | =
Sirf: :
Payment:! !
Billl
Payment: .
Damage: L,
Payment::
Tota! Due: IHS

Cash.
Recelved

e

e i i

! S
| =

|Driver: 5156 Jefferson W Myers}
Sirf Payments Sirf Refunds Sirf Balance Remaining Payment Recents Payments Suggestion No Car?

$1,000 $0 $1,000 - %0 $25 Sirf is fully paid $0
Bill Total Payments Balance Payment Recent Payments Suggestion No Car?
$0 $0 $0 $25 Bills are fully paid 30
Damage Total Payments Balance Payment Recent Payments Suggestion No Car?

$0 $0 $0 $26 . Damages are fully paid $0 JA 251




/ FROM TIME | PASS DESTINATION TIME FARE
17| VrAmArAcee cASivo 3T 1| 8200 oFFTuw neser LI S
/18 e+ S 7.4 / LPEPPELIIL 2617 Bo
£ 11e AT AVI S (] [ Acemort) np.  EEL L IS

20 AT7LA+~»7/S VI R ?2% L/&()Ofl/ﬂﬂ?’&’ﬂzlm sl 7 i&}%

21 AT7LAaYTLS P L povpes £ Revd . WS Y

2 | ATCAMSTIS his2| 1 OrrrEim, o IslY P
|23 ATCANVTLS Wol I | <bey t/AC v j2022 P2 B

24 A7 ApTI< o) | 2. IE~S CCUR N2 R

250 | TAMARACK Joemy |2 RSy S Vel T =)

26 A7TLANTIS vl | perreerec. P DS

27 ATLANTIS 334 /- RIDEE L gl ST B3N C |2

28 ATLANTIS BN Sro gogimutny B] S |5

28

30

31

32

33

34

35

36

37

CHECK LIST

CLEANLINESS OUTSIDE
CLEANLINESS INSIDE
CLEANLINESS TRUNK
BRAKES

PARKING BRAKE

NOTES

WHEELS, RIMS AND TIRES
REAR VISION MIRRORS
HEADLIGHTS
TAIL LIGHTS
TURN SIGNALS

HORN

CHEATER LIGHTS

WINDSHILD WIPERS
EMERGENCY EQUIP

STEERING

Mark any damage on diagram

S
7 _
! CHECK REAR
FRONE ?!Oill TOP SIGN o
O N7
' fi/\ JA 252
@ LEFE



Reno Sparks Cab Cco Cab 0526 Driver Trip Sheet ID:3569
Driver: 5156 Jefferson W Myers - Night Shift

I, Jefferson W Myers, acknowledge that this period shall be governeqd by the Taxi Cap Master Lease Agreement by and
between myself and the leasing company. | agree to be bound by alf the terms, conditions, and obligations of the the Taxi
Cab Master Lease Agreement,

Signature:

r; TIME Date Shift Time

! . :
Y | |

\ 2

—— S e.___m-e.._eJ_e_“M Total Book:

iTime Elapsed jPersonal ‘Down Time: Trme Worked e —
S ITime: r ! Cab Lease;/ 7 i
| Fee:/17] |

————— ———— ——————— 2,

METER"T Units Odometer Total Miles  Pajd Miles Trips | Cosx- /&I [
.

! T4 vf 2204967085 | $8s¢ 27 | " ay’SﬁST N )
7 $9,611.4 321 324} | a,gser 8,797] 60 ; Gas Gals: - [M )
S : . Cost P

e e e ST S

v AT e M’ Char es: i ,
- o — N

i+ Not On Meter Ded From Meter: = Adjusted Meter; ! e T

! . : Customer P

i Charges [T N

Charges: ~
- Comps

. !.,.._§,.‘£E.T9Ff"!' I _ L.'

T\§
%
0
O]

oo

_’,wé e

!
1
SRETS SV
!
.
l
]

in

R

Sirfl |
Payment - ,’
Bl”, !
Paymeﬂnt’ b
Damage’
. Payment o
Total Due [' 7 =
Cash
Recelved

©

ing Payment Recents Payments Suggestion No Car?
$1,000 | g0 325 ' Sirfis fully paid S %0
Bill Total Payments Balance Payment Recent Payments Suggestion No Car?
$0 i $0 $0 f $25 Bills are fully paid $0 ' '
Damage Total Payments Balance Payment Recent Payments Suggestion No Car?
T oyments

$0 $0 30 go5 Damagesarefu”ypald $0




s e o T T

FROM . | e pASS DESTINATION l e |

17 VL/ L{/»(’/M/M/ CHS| / Cﬁ/ere:r:}éé 2, <os) D 109

18 HORRAHS 7R Mmilee S7 & S oo}
sol | 970 RoGralHo00 sisz| / S rree Feowel ST 7 8o
| | caeciAse T Sl L L Gl e RMAY Kl 7 o
|l | C/77CE Frowbd §:2 ( SAU“M’A/&?/ onmaood BYNT 1251 =
22 e AnTis P38l 2 | srevee 7 rodc 7 Gyl 3 101 T
o | ATLAVTS /0 ST zepdir oA £ esle
24 | - DT, AT 0 R | s/evER cE8AST ol 2 251
ol I~ A7LA74S  kos2l { © Ao s /Bie Soueszafllt Z3 |75 A
26 7 EPH9.L RAR 13312 g coon Y3 1o}
27 ATLANTLS 220 | CErn REGEC T (78 1) 1So
28 TATLANVTIS K EBR PapPesree Pl S oo
29| cEg ceot 512 A7LAPSTIS (/2 PO
30 CATLANTS T 2 ) T Bovsfc;)éwscmccgz,o/ /Y Ko

31 CATLANTLS 7.3¢| | RIDCE Ui o) 71 178
32 ATLAVTIS 39| | | ke~7FrEr0 R2. 28 k<)
33 TATLANTLS - b / EFILRERT G| 6 28
ul | PATeArTrS yoqe} Crrcos rreces NI PO}
8 | /R REeUS c;,écc/: L2512 £ 1REOORT A /6 IS0

36

37 : '

CHECK LIST

JA 254

CLEANLINESS OUTSIDE WHEELS, RIMS AND TIRES CHEATER LIGHTS
CLEANLINESS INSIDE REAR VISION MIRRORS HORN
CLEANLINESS TRUNK ' HEADLIGHTS WINDSHILD WIPERS
BRAKES TAIL LIGHTS - EMERGENCY EQUIP
FARKING BRAKE ) TURN SIGNALS STEERING
NOTES
L _/ -

// - Mark any damage on diagram

S
.//
//.
FRONE . REAR



Reno Sparks Cab Co Cab 0551 Driver Trip Sheet ID:3700 August 25, 2013

Driver: 5156 Jefferson W Myers - Night Shift

L, Jefferson W Myers, acknowledge thal this period shall be governed by the Taxi Cab Master Lease Agreementby and  |pravigus Driver:  |08/25/13
between myself and the leasing company. | agree to be bound by all the terms, conditions, and obligations of the the Taxl |5312 EYPearce  [03:30 P

Cab Master Lease Agreement. : { /W Check Out oB/25/1
Signature: Cashier: Cassidy

05:26 P
Butler M

TIME = Date Shift Time PAYMENT
1 N ! Commission
N ; 3 Book:

ouT A 08/25/13 Night Shift gO5ZOO of Book:
— P e Total Book:| 76"

8000SUIAIN

I
N
0

Time EEaE)S”éd: Personal Down Time: Tlme Worked: b e

? Time: : ¢ Cab Lease;_Sg .

METER Units Odometer Total Miles Paid Miles Trips ! CC's x : 51/3
' Payment‘

N ZSSEsy 256952 §322  Z04% 95| P,

ouT $2,482.29 256 gool 8,267 3 031! 990 | Gas Ggis |
b Y B ‘...,_...f OSt

\DIFF 7& ZS"{ 52 S S N /7 & Cred‘tcgra“'-wmf
! ; 1 ; Charges; !

+ Not On Meter. - Ded From Meter: = Adjusted Meter: e D B
. Customer;

ES TO D ~_ Charges:
_NOTES RIVER | “Employesl T

S e e o 1 s b e ————— bt @& e he hmanen o et = s an 4 nes S P H

T . Cterges )

L S e ) Comps -
Lo . o elr
|_SubTotal:|

Slrf

" J

+

T

am —— [

' _Damage* ’ 'E+
Payment:: :
| Total Due: 173 =

Cash
Received:

TR

PUUTESY.

[Driver: 5156 Jefferson W Myers]
Slrf Payments Sirf Refunds Sirf Balance Remaining Payment Recents Payments Suggestion No Car?

$1,000 $0 $1,000 . $0 . $25 Sirfis fully paid - $0
Bill Total Payments Balance Payment Recent Payments Suggestion No Car?
s0 $0 %0 :  $25  Bills are fully paid $0 |
Damage Total Payments Balance Payment Recent Payments Suggestion No Car?

$0 : $0 $0 $25 Damages are fully paid $0 JA 255




) FROM TIME | PASS DESTINATION TIME FARE
] ATLANTLS Gl /| S FPrLumsB g2l & o
18 ATLa~TIs £ |/ NEIC & PECL/Arm S5 & PO
19 AT7cAvT L (302 | pPepregmic /e BlS 85
20| | A7l AnT S ol > | cortoe Ecoss | & ook
21 A7LANTIS S| 20 RueER Foom  EBIL 2.
22 G LENTRY ppefl (| GS cEv7rRyfenemmel Y] PS
3| | No7775- QAmor7e P20 | Fo0o OFFE ~rtausER 1215}/ 2 100
24 AT L AMTIS 2470 / PEPPERM ILL 25
25 ATLANTLS 3:35 | /
26
27
28
29
30
31
32
33
34
35
36
37
CHECK LIST
CLEANLINESS QUTSIDE WHEELS, RIMS AND TIRES CHEATER LIGHTS
CLEANLINESS INSIDE REAR VISION MIRRORS - HORN
CLEANLINESS TRUNK HEADLIGHTS WINDSHILD WIPERS
BRAKES TAIL LIGHTS EMERGENCY EQUIP
PARKING BRAKE TURN SIGNALS STEERING
NOTES
Mark any damage on diagram
RICHT
8T CHECK
FRONT loillA TOP SIGN REAR
o T
JA 256




" Reno Sparks Cab Co

Cab 0551 Driver Trip Sheet ID:3843

August 26, 2013

Driver: 51566 Jefferson W Myers - Night Shift

1, Jefferson W Myers, acknowledge that this period shati be governed by the Taxi Cab Master Lease Agreement by and
between myself and the leasing company. | agree to be bound by all the terms, conditions, and obligations of the the Taxi

Cab Master Lease Agresment.
Signature: %

Shift

Previous Driver:
3877 RELoyle Jr

08/26/13
04:30 PM

Check Out
Cashier; Cassidy
Butler

08/26/13 g

05:28 PM é

n

PAYMENT S

TIME
N |

Date

Time

i

!08/26/13 ’nght thft

L )
Tlme Elapsed Personal
Trme

Units

Down Trme

METER Odometer

S A.._J

05:00

[varw—

Paid Miles

‘IN

284999957 149

Total Miles

P53

:Commission

| Total Book: | SFEEES

i 3
ime Worked ; Cab Lease

7
5778

73]°°

Book:
of Book:

Soaag

. Fee
CCsx

3//S | /Oz/ f

ouT i

$2,758.04 257, 087

- P
i

$97S. (2

8, 466

b6

3 ogo! 1 016

s

DlFF
+ No.t On Meter -bed From Mefer

NOTES TO DRIVER |

= Ad]usted Meter

Payment} i
Due:| !

Gas Gais - 5
Cost: i §

Cred|t Card
Charges::

‘ Customer :
Charges L

Employee E
Charges:; ¢

) Compsl ~ -
Mmc()

Sub Total !30 175
Slrf'
Payment :
Bill-
Payment::
Damage! |
Payment::

‘u

| Total Due: 720 ;oa f=
Cash' '

' _ Recelved

[

PR .".__ [
i
i i

|Driver: 5156 Jefferson W Myerst
Sirf Payments Sirf Refunds Sirf Balance Remaining Payment Recents Payments Suggestion No Car?
$1,000 $0 $1,000 $0 $25 Sirf is fully paid $0
Bill Total Payments Balance Payment Recent Payments Suggestion No Car?
$0 $0 $0 $25 Bills are fully paid $0
Damage Total Payments Balance Payment Recent Payments Suggestion No Car?
$0 $0 $0 $25 Damages are fully paid $0 JA 257




FROM

TIME | PASS

DESTINATION TIME FARE

7\ A7 AvT/S

)00

CAL SVEYA VA WIRPAY

18 Fo¥T AJAS

Rt S

BIEFWE |G oto ST BYY30 PS

19 A7 Az (

(1.2

HARCAHS 1:35) /[ |0

20 A7 ArTe S

RY

CCOUER 221 S 26

21 ATLAYTIS

SN~

234

CEOLE Phay RS, o

22

23

24

25

26

27

2B

29

30

31

32

33

34

35

36

37

CHECK LIST

CLEANLINESS OUTSIDE
CLEANLINESS INSIDE
CLEANLINESS TRUNK
BRAKES

PARKING BRAKE

NOTES

WHEELS, RIMS AND TIRES
REAR VISION MIRRORS
HEADLIGHTS

TAIL LIGHTS

TURN SIGNALS

CHEATER LIGHTS
HORN

WINDSHILD WIPERS
EMERGENCY EQUIP
STEERING

Mark any damage on diagram
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Reno Sparks Cab Co Cab 0526 Driver Trip Sheet iD:3983 August 27, 2013
Driver: 5156 Jefferson W Myers - Night Shift

1, Jefferson W Myers, acknowledge that this period shall be governed by the Taxi Cab Master Lease Agreement by and  |Previpus Driver:
batween myself and the leasing company. | agree to be bound by all the terms, conditions, and obligations of the the Taxi |5362 D G Garvahio-
Steinberg

08/27/13
12:00 AM

Cab Master Lease Agreem
Signature: A 7/1/241\/"/ Check Out Cashier: |08/27/13=€
<} Y Krystal Klsylia 05:33 [Tl
P d

TIME Date Shift Time PAYMENT Coﬂ

(

f : | ission: =
JIN i iCommission So
; ' ' ! Book; §7 o

lOUT 108/27/13 ,nght Shift 05 30 | of Book: ‘35' i
. e !
;Ttme Elapsed: Personal Down Time: Tame ‘Worked: Total BOOk E?’D -,

‘Time: Cab Lease §/D

Fee

P i ) i o]
| ©-

METER Units  Odometer Total Miles Paid Mlles Trips . CCs x -
Payment]

glN 7020 32!(9‘73EE 94347  ¥F23 /2 ‘7/5'*  Due:| !

our , $99. 7o§ 321 641; 9292, 8909: 906 ' Gas Gals: - |
de SN S Cost::

/ L/ ) (f Credit Card ’

- - Charges::
= Adjusted Meter R
Customer

, Charges :
NOTES TO DRIVER | - g

i

.~ Charges: |

DFF 70,50, S2 | S5

+ Not On Meter. ;- Ded_ From Meter:

t
L

...‘._...iu..‘ -

| SubTotal! | |

Sirf. ‘
Payment::

Bill- ,
Payment: =
Damage:
Payment:

Total Due: L/O; o
Cash: ,‘
Received:: |

[Driver: 5156, Jefferson W Myers}
Sirf Payments Sirf Refunds Sirf Balance Remaining Payment Recents Payments Suggestion No Car?

$1,000 $0 $1,000 ~  $0 $25 Sirf is fully paid $0

Bill Total Payments Balance Payment Recent Payments Suggestion No Car?
$0 $0 $0 $25 Bills are fully paid $0

Damage Total Payments Balance Payment Recent Payments Suggestion No Car?

$0 50 $0 $25 . Damages are fully paid $0 JA 259




FROM TIME | PASS DESTINATION TIME FARE

Ll oo gevzes el /| Ernvenvo miree  SHNG DS

18 LACHART - QAo 206 ([ | S. MEA/S Picirs [0 PO

19 AT AT/ S Yl / Decvcc T sn,  §5A € 1PS

20 ATL AL TS 032 2 | 24 powTa o il 7 PSE

21 ATCAN TS 216] § PEPLERMILL 8l § oo

22 AT ArTLS IS\ ) PELPEELM ICC g]S po

23 A TLAYT LT 2494 2 ~NATT ST 9] & po

24 ATeavTis sl 2l srwwE ST 57| £ lso8

26 ATLANTLS Y18 [ AIRPORT /20 /0 |25)

26

27

28

39

30

31

32

33

34

35

36

37

CHECK LIST

CLEANLINESS OUTSIbE WHEELS, RIMS AND TIRES CHEATER LIGHTS

CLEANLINESS INSIDE REAR VISION MIRRORS HORN

CLEANLINESS TRUNK HEADLIGHTS WINDSHILD WIPERS

BRAKES TAIL LIGHTS EMERGENCY EQUIP

PARKING BRAKE TURN SIGNALS STEERING

NOTES

Mark any damage on diagram
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# Driver: 5156 Jefferson W Myers - Night Shift

&

#

%
OUT i $3,671 24i 160, 019; 40i

N 3836476006 19y psiy 1799 | =

Reno Sparks Cab Co Cab 0572 Driver Trip Sheet ID:4528 August 30, 2013

I, Jefferson W Myers, acknowledge that this period shall be governed by the Taxi Cab Master Lease Agreement by and Previous Driver: 08/30713

between myself and the leasing company. | agree to be bound by all the terms, conditions, and obligations of the the Taxl |sp52 M A Rahman {12:00 AM

Cab Master Lease Agreemew /% : Check Out Cashier:|08/30/13 =5
Signature: - " Kelly Kutella 06:38 P%

TIME Date Shi Time PAYMENT

: ; T Commission|
iN ; f Book/ 25

i [~ i

ouT 1’08/30/13 J,nght Shift  106:30 of Book:i§/ 3
[ v ——— e v et e e e

Tlme Elapsed :Personal Down Tlme Tlme Worked ' Total Boﬁpk ff

i Tlme !, : ; Cab L?:aésee gg'

METER Units  Odometer  Total Miles Paid Miles Trips | CC's x «)

|

84763 974 Gas Gals: -;

3
]
i

DIFF /QS Z,S/ . 97“ /0(/ Zg

;+ Not On Meter: - Ded From Meter

‘/ 7 '. Cred]t Cal'C.';

Customer
Charges:!
Employee 4
Charges:. =

NOTES TO DRIVER !

Cosf‘ d

Adjusted Meter: S 'T““

Com,Pss_s_ L

‘ ; i Sub Total B ]

#

; Snrf
‘o Payment

BIH‘

Payment:? i
Total Due: d”? L

Cash! ;
_Received:’ -

|Driver: 5156 Jefferson W Myers]
Sirf Payments Sirf Refunds Sirf Balance Remaining Payment Recents Payments Suggest;on No Car?
$1,000- $0 $1,000 . $0 $25 Sirf is fully paid $0
Bill Total Payments  Balance Payment Recent Payments Suggestion No Car?
$0 : $0 $0 $25 Bills are fully paid $0
Damage Total Payments Balance Payment Recent Payments Suggestion No Car?
$0 . $0 - %0 $25  Damages are fiilly paid $0

JAZ0



FROM TIME | PASS DESTINATION TIME FARE
17 PEPEL M L oA SOV 6667 7:3] 22159
18 NULEE T vl crrcoS crrevs DS |59
19 ATL AN TS 735 cCiovEre oSy BIS PS
20 TS cEMTRY KBS [ L ASS AR = AR
21 ATLAVTLS bzl pEprERm e PHS PO
22 AT/ ARV TIS hidl 2| Pecupe FNEC DAL PO
23 ATLANTIS /2331 / T Homal TEFERSMYIHR /T 100
24 ATLANTIS il / JSALER ST /2d ¢ |oo
25 ANTLAVTIS vl 1 | BEST eveszeew momiiSy 750
26 A7 AVTS il 2| snviee LEsacy Bl 5o
27 ATLANTLS /253 / S/EreA CEDARS ATLSSIT 2
28 T AMmACAck CAS/maf /0| | —TAYRS AL, io |*
29 ATLANT IS w9 /| 3300 LchvZ ez Yyl S1EC
30 T /AAr~AnrACiS vl [ | S EAVS Loy RSV L] DS
31 A7LANVNTS 32 1 | FAvTASY eSS RAUNFYLS
32 ATLAPTIS Yol / /MALERAVE A/ WY
33 AT AYTI S Ye4| / L OF7 APTS 4N 1S
34
35
36
37
CHECK LIST
CLEANL!I\.lESS QUTSIDE WHEELS, RIMS AND TIRES CHEATER LIGHTS
CLEAQN_LJI:«!ESS INSIDE REAR VISION MIRRORS HORN
BRAKES TAIL LIGHTS EMERGENCY EQUIP
PARKING BRAKE TURN SIGNALS STEERING ]
NOTES
Mark any damage on diagram
o
=Y — _ |
FRONE lcl)f%l gggﬁg;{cxv REAR
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Reno Sparks Cab Co Cab 0572 Driver Trip Sheet ID:4696 August 31, 2013
Driver: 5156 Jefferson W Myers - Night Shift

L, Jefferson W Myers, acknowledge that this period shall be governed by the Taxi Cab Master Lease Agreement by and  |previous Driver: 08/31/13
between myself and the leasing company. | agree to be bound by all the terms, conditions, and obligations of the the Taxi 5156 JWMyers  {12:00 AM

Cab Master Lease Agreement. Check Out
Signature: Cashier: Cassidy g:/?;/;i;.ﬁ
- Butler a
TIME Date Shift Time™ =~ zmm PAYMENT ©
; , : 'Commissionl, d o
g‘l_{\'__ , : e Book:,Q/ | o
. T 3 i ; _
ouT 108/31/13 '!Night Shift  106:00 .. ofBook:fazjee |
bmee i o T e : ‘ | Book:§27 i=
:Time Elapsed: .Personal Down Time:  Time Worked: : Tota O?, : ;' A
] Time: ‘ : Cab Leasetz-) +
' " o Fee™™:
METER Units Odometer Total Miles Paid Miles Trips CC'sx: . '+
' ' - i : ; i Payment] | i
S 49279 [603T8 | G943 gee2 1904 P |k
out | $4,198.74, 160,288} 3270 8606 9,016 Gas Ggls:t~" L
i~ ; = e ost: '

- QL—/L{OO“/ % 16 ’ SG 2.§.‘—A.w-’0reditCard. o

[T T e : -—--—-—-~-—-——-—»~-—-__..—M-.u....N.....-_i._-m....:.- e e e St e Charges:
l,+ Not On Meter: i- Ded From Meter: i= Adjusted Meter: Custormer
‘ . - Charges:
- NOTES .TO,DB},VEF} s Employee . oo
Charges: 2 -~~~
Comps:i ! -
: Misc ( )+ ¢ .
| SubTotal:] S’ I=
Sirf
Paymen_t; T
Bill
. Payment:
Damage
_h_f?aayment:,f

Total Duerfi 2 °0 =
Cash:
__Received:

-+

+

T

|Driver: 5156 Jefferson W Myer;}
Sirf Payments Sirf Refunds Sirf Balance Remaining Payment Recents Payments Suggestion No Car?

$1,000 $0 $1,000 $0 $25 Sirf is fully paid 30
Bill Total Payments Balance  Payment Recent Payments Suggestion No Car?
$0 $0 $0 $25 Bills are fully paid $0
Damage Total Payments Balance Payment ... Recent Payments Suggestion No Car?

$0 $0 %0 $25 Damages are fully paid $0 JA 263




FROM TIME | PASS DESTINATION TiME FARE
17 ATcANTIE ;.30 2 E L OprBoo Ll 2 ISo
18 A 7L AVTIS bot| 2V niamenos cAaSmro 1K1Y B
19 ATLANTI S ):Sd| | GSA o) / 325
20 AT ANTS s\ NUELET P 2.0 | 95
21 ML ET Sz | reprErmicc G2 TR
22 ATLANTLS el 2| vl cEsacy 52 |25
23 A TLAVNTIS 704 | PEprsemiee Ul 128
24 ATLAVTIS g | LEPPERM L 9l IS “ri
25 A7 AT S e/ CRAVT ST 7S} S|
26 ATLANTIS yood & PELPsR~e C  WE S |cq
27 /GG GCENTAT WU/ Linvoe~ s7 S| RS
28 /000 [REcte ST, YoM ( > .if LARESIOE RoultT) & |25
29 AT LANTS jioN { CLOUER WY . Jlie) & {9°
30 Cclovel /Y, il C IHESTER 15 L) 7. IME126 28]
31 ATLAVTLS 20l | | wacereens/ FEGES LM & VS
32 AT ARTLS st 4 | 2306 HARVACD 1B G 28
33 ATLANTIS - Y6 2 Doviie £ Bevo. ling) 1S |o¢
34 ATLANMNTIS 1199, 2 PELPERLM (L jiso) 195
35 AT7LAXTIS 201 [ CAT7AC/~A NE, 1Y & 7€
36 AT7LArTIS 2341 / [RDS RILEYT 238 & |oo
37 ATCANTIS [3:02] # ReST weESTERY B.O) T 0O

CHECK LIST

CLEANLINESS OUTSIDE WHEELS, RIMS AND TIRES CHEATER LIGHTS .
CLEANLINESS INSIDE REAR VISION MIRRORS HORN i
CLEANLINESS TRUNK HEADLIGHTS WINDSHILD WIPERS

BRAKES

PARKING BERAKE

NOTES

TAIL LIGHTS

[ ——

TURN SIGNALS

P —

EMERGENCY EQUIP

[

STEERING

PUORNEUEEEEIIE

Mark any damage on diagram

@ RIGHT
8\ 4 -
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LEON GREENBERG
Attorney at Law
2965 South Jones Boulevard » Suite E-3
Las Vegas, Nevada 89146
(702) 383-6085
Leon Greenberg Fax: (702) 385-1827
Member Nevada, California
New York, Pennsylvania and New Jersey Bars
Admitted to the United States District Court of Colorado

Dana Sniegocki
Member Nevada and California Bars October 21 , 2016

Mark v. Simons

Therese M. Shanks

ROBISON BELAUSTEGUI SHARP & LOW
71 Washington Street

Reno, Nevada 89503

VIA E-MAIL AND FIRST CLASS MAIL
Re: Myers v. Reno Cab
Dear Counsel:
We are in receipt of Defendants’ Responses to Plaintiff’s First Request for
Production of Documents, First Set of Interrogatories, and First Request for
Admissions. I write concerning defendants’ responses and to confer in good faith

about the need to supplement such responses.

Responses to First Request for Production of Documents

Request No. 2

In response to Request No. 2, which sought the production of electronic
computer database or other computer data files that contained information on the
amounts earned and paid to the plaintiff, hours worked by the plaintiff, tips
received by the plaintiff, and deductions made from such earnings, defendants
provided RCC000002-5. Pages 2-3 of that production consist of a screen capture
(from a computer database file with rows and columns) of what appears to be the
fares collected by plaintiff, his “net book,” and his time worked, among other
things. This record appears to contain such information only for the time period of
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August 13, 2013 through January 16, 2014. That time frame does not cover the
full period plaintiff was employed. Accordingly, defendants must supplement
their responses to include information for all dates worked by the plaintiff.

Additionally, the “time” column consistently shows a rounded number.
Plaintiff’s counsel can only assume this column represents the purported hours
plaintiff worked on the date in the corresponding date column. But, the very
nature of the numbers in that column always appearing to be a rounded number to
the half or full hour suggests that such information is not accurate. Please
supplement defendants’ response to this request with information showing the
hours actually worked by the plaintiff, or clarify whether the information
appearing in the “time” column is the only information defendants possess on the
hours worked by the plaintiff.

Réquests No. 14 and 17

These requests sought information related to any investigation by the
Nevada Labor Commissioner and/or the United States Depart of Labor concerning
unpaid wages and all documents associated with any such investigations. In
response to Request No. 14, defendants stated they were in the process of
compiling responsive documents and would be supplementing their responses. No
such supplemental responses have been served. Please do so.

In response to Request No. 17, defendants objected to producing any
documents furnished to the Nevada Labor Commissioner or the United States
Department of Labor in connection with any investigations on the basis that the
request was overbroad and unduly burdensome and that the claims had not yet
been certified for class action treatment. These objections are misplaced.
Whether defendants have ever been investigated, or had an adverse decision
rendered from the Nevada Labor Commissioner and/or the United States
Department of Labor is germane to whether defendants had reason to believe that
the plaintiff and defendants’ other taxicab drivers were employees covered by the
Fair Labor Standards Act and the Minimum Wage Amendment to the Nevada
Constitution. Plaintiff’s Complaint includes a claim for punitive damages and
prior investigations, decisions, or findings by either of these two agencies that
defendants violated minimum wage laws are relevant to plaintiff’s claims for
punitive damages. Accordingly, defendants must supplement their response to
Request No. 17.
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Request No. 19

This request sought the production of all statements gathered in preparation
of the defense of this matter since the commencement of the action. In response,
defendants refer to the documents produced at RCC0000001-28. A review of such
documents indicate that none of them include a statement that was gathered in
preparation of the defense of this matter. If defendants have gathered no
statements from witnesses or other persons in preparation for the defense of this
litigation they should state the same. If defendants have obtained such statements,
such statements must be produced. Please clarify defendants’ response to this
request.

Request No. 22

This request sought the production of written communications between the
corporate owners concerning this lawsuit. Defendants object to the request on the
basis that it seeks documents covered by the attorney work product doctrine and/or
seeks information already in possession of the plaintiff. Nonetheless, defendants
respond that they are compiling responsive documents and will supplement their
response accordingly.

First, this request explicitly excluded any written communications authored
or received by defendants’ counsel when such communication was first made (i.e.
if defendants’ counsel was subsequently sent a copy of the communication after it
was exchanged between any owners of the corporate defendants, such
communications would not be privileged). Second, an objection that such
documents are already in the possession of the plaintiff is entirely unfounded as
plaintiff could not possibly have possession of communications regarding this
lawsuit between the owners of the corporate defendants. Since defendants
endeavored to compile materials responsive to this request and supplement their
response, please do so or state definitively that no such communications exist.

Request No. 23

This request sought production of tripsheets for the plaintiff and putative
plaintiff class from July 1, 2007 through the present. Defendants object to
production of any records for any person other than the plaintiff and state they are
in the process of compiling responsive documents and will supplement.
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Defendants have not supplemented this response and no tripsheets for the plaintiff
have been produced. Please supplement defendants’ response accordingly and
provide all tripsheets for the plaintiff izi the possession of defendants.

Request No. 24

This request sought documents created, posted, or provided by defendants
to their taxicab drivers in compliance with Article 15, Section 16 of the Nevada
Constitution concerning written notification of the minimum wage adjustments.
Defendants again respond that they are compiling responsive documents, but no
such supplemental response has been provided. Please supplement defendants’
response to include responsive documents or state that no such documents exist.

Request No. 25

This request sought production of written communications and advisements
relied upon by defendants in determining whether defendants were required to
comply with the Minimum Wage Amendment of the Nevada Constitution. While
defendants assert objections, including that such communications are privileged,
defendants also state they are compiling responsive documents and will
supplement accordingly. No such supplement has been provided. Please
supplement defendants’ response to this request.

Request No. 27

This request sought the production of computer data files containing
information on the use of defendants taxicab medallions on a daily basis, including
information showing the total time such medallions were in use, the identity of the
driver assigned to that medallion, and the number of trips associated with that
medallion for a particular shift. Defendants state in response that they are
compiling responsive documents and intend to supplement. Please provide a
supplemental response including responsive materials, in their original computer
data file format, and not in paper or PDF form.

Request No. 28

This request sought production of 1099s for all of defendants taxicab
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drivers from July 1, 2007 through the present. While defendants refuse to provide
information for persons other than the named plaintiff, defendants have failed to
produce any 1099s for Mr. Meyers. There is no basis for defendants to withhold
Mr. Meyers’s 1099s from defendant. Such documents are directly relevant to
defendants’ defenses in this case, which allege that all of defendants’ taxicab
drivers are “independent contractors” and not employees. Accordingly, please
supplement defendants’ response to this request and provide all such 1099s for
Mr. Meyers for the relevant time period.

Responses to First Set of Interrogatories

Interrogatory No. 3

This interrogatory requested defendants to state the contents of all
communications defendants’ owners, principals, or managers had concerning
defendants’ legal obligation to their taxicab drivers in respect to Article 15,
Section 16 of the Nevada Constitution. Defendants provide a host of objections,
including that the interrogatory imposes a burden on RCC to gather information
from parties over whom it has no control. Such objection is without merit. If any
of defendants principals, owners, or managers are communicating and making
decisions on behalf of RCC concerning whether RCC has an obligation to comply
with the Minimum Wage Amendment to the Nevada Constitution, such
information is discoverable, relevant, and within the “control” of defendants.

Furthermore, defendants’ response to this request is nonsensical in that it
provides a copy/paste answer having nothing to do with the request, and which
concerns the independent contractor agreement between the plaintiff and the
defendants. I am requesting that defendants supplement their response to this
interrogatory to include information that is responsive to the actual interrogatory
posed, or state that defendants are refusing to provide an answer.

Interrogatory No. 4

This interrogatory sought the names and contact information for all persons
formerly employed as managers, assistant managers, supervisors, and dispatchers
for defendants during the time period plaintiff was driving a taxicab for
defendants. Defendants’ response states, in part: “Plaintiff is unaware of any
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person who is responsive to this inquiry.” While the use of the word plaintiff may
be an oversight, defendants should correct this interrogatory to specify that they
are answering on behalf of defendants. Additionally, it appears that defendants
are responding that there are no persons who worked in the above-mentioned
positions during the time plaintiff drove a taxicab for defendants and who are no
longer employed by the defendants. If this is the case, please so state so that
defendants’ response is clear.

Good Faith Conferral

Please allow this letter to serve as plaintiff’s good faith effort to confer
regarding the issues raised above. Please provide supplemental responses no later
than October 28, 2016. In the interim, plaintiff’s counsel intends to call your
office next week and further confer about these issues by telephone. In the event
the parties cannot resolve the above-referenced discovery issues, plaintiff intends
to bring them before the Court for resolution.

“Dana Sniegocki

cc.: Curtis Coulter, Esq.
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Law Offices of
Curtis B. Coulter
403 Hill Street
Reno, NV 89501
(775) 324-3380
FAX (775) 324-3381

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

27

MEMORANDUM OF POINTS AND AUTHORITIES
SUMMARY
Defendant’s motion is premature, made prior to the development of a proper

record for the Court’s consideration, and relies upon a non-existent
“conclusive presumption” and facts that are disputed by the parties.

The only accurate statement in defendant’s moving papers is its recital of the parties’
dispute, which is whether the plaintiffs were independent contractors or employees of the
defendant who enjoy the minimum wage protections of Article 15, Section 16 of the Nevada
Constitution, enacted in 2006 (the Minimum Wage Amendment or “MWA?). The Nevada
Supreme Court, in Thomas v. Nevada Yellow Cab, 327 P.3d 518 (2014) found that taxi drivers
are not exempt from the minimum wage required by the MWA. It further held, in Terry v.
Sapphire Gentlemen’s Club, 336 P.3d 951 (Nev. Sup. Ct. 2014) that the test of “employment”
under the MWA is one of “economic realities,” applying that well developed test of
employment under the federal minimum wage law, the Fair Labor Standards Act (the “FLSA™).

The resolution of this case is not controlled, and cannot be controlled, by the dictates of
any Nevada statute. Plaintiffs’ claims arise directly under the Nevada Constitution and the
MWA does not grant the Nevada Legislature the power to modify or change it terms through
any statute. The principle of constitutional supremacy, the foundation of the decision in
Thomas, strips Nevada’s statutes of the power to define, much less create a “conclusive
presumption,” as to what workers are to be deemed “employees” or “independent contractors”
under the MWA. For the purposes of the minimum wage claims asserted in this case whether
the plaintiffs are employees or independent contractors must be evaluated under the “economic
realities” test of employment, as recognized in Terry.

Since defendant’s motion is predicated upon the application of a non-existent statutory
2 JA 273
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“presumption” it must be denied and the Court need not consider any other issues raised by that
motion. But if the Court were to do so, it is also apparent that critically relevant facts are in
dispute and a woefully insufficient factual record is before the Court. Accordingly, summary
judgment must also be denied on that basis and appropriate NRCP Rule 56(f) relief, to allow a
full range of discovery to be conducted, must also be granted.

IN RESPONSE TO DEFENDANT’S FACTUAL ASSERTIONS

There are undisputed facts which are irrelevant

Defendant’s motion depends, in large or majority measure, upon wholly irrelevant
“facts.” These include such things as the plaintiffs having “their own social security number”
as do all employees and their maintenance of the licenses necessary for them to drive a taxi
cab. Yet plaintiffs were no different than any other employee who had to have a specific form
of motor vehicle, truck operator, etc., license to perform their employment duties. These
“facts,” while true, are irrelevant.

The great weight of defendant’s motion is based upon the lease agreement that the
plaintiffs signed and that was a condition of their employment. That lease agreement does not,
and cannot, make the plaintiffs “independent contractors” by a consensual agreement of the
parties. It is well established that an “employee” cannot agree to become a “non-employee” for
minimum wage purposes and waive any of their rights under the MWA through a contract or
lease. The MWA expressly prohibits any such waiver. See, Nev. Const. Art. 15, Sec. 16,
Subpart B (“The provisions of this section may not be waived by agreement between an
individual employee and an employer.”) If such contracts to “agree” to not be an employee for
minimum wage purposes were enforceable, the minimum wage law itself would be, as a
practical matter, rendered a legal nullity as all “employers” would simply “contract around” its

requirements.
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The relevant facts alleged by defendant are disputed.

Defendant claims certain facts, which if true would be relevant to the parties’ dispute,
are “undisputed.” Such facts are nor “undisputed.” They are simply asserted, in a blanket,
undetailed, untruthful and summary fashion by the defendant in an affidavit. Those assertions
cannot be accepted as true by the Court and are vigorously disputed by the plaintiffs. They
include an assertion that the plaintiffs controlled when they leased a taxicab; that they
controlled length of their workday; that they controlled what passengers they chose to
transport; and that whether the plaintiffs made any money from their work as taxi drivers had
nothing to do with what Capital Cab did or did not do. See, Defendant’s Motion for Summary
Judgment at Ex. “2.” Plaintiffs controvert each of those assertions. They had no control over
when they could drive a taxi and had to agree to a pre-arranged schedule of workdays that was
set by Capital Cab. Ex. “A,” declarations of Arthur Shatz and Richard Fratis. They did not
control the length of their workdays and were required to be available to take passenger fares
for a full 12 hour shift every day they worked unless the defendant consented to let them work
a shorter shift. /d. Defendant controlled what passengers they transported and they were not
free to turn away passengers that the defendant told them to transport. Id. And their income as
taxi drivers was almost entirely dependent upon Capital Cab providing them with customers as
over 90% of their passengers were provided by Capital Cab radio calls. /d.

It should also be noted that defendant’s Motion for Summary Judgment is predicated on
an incompetent affidavit, which plaintiffs submit should be ignored by the Court. The affiant,
Robin Street, states they are the named defendant in this matter doing business as Capitol Cab.
The named defendant in this action is actually Roy L. Street, doing business as Capital Cab.
Defendant does not explain this discrepancy and does not indicate why the Court should accept

the sworn statements of Robin Street, an unknown and unidentified person and not the
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defendant in this matter, as true.

Defendant ignores the controlling economic considerations of the parties’ relationship,
which was one where the plaintiffs were commission paid
laborers and not truly economically independent business persons .

The significance of the parties’ lease agreement is in its economic terms. Plaintiffs
were not “leasing” taxis which they operated with absolutely no economic interest retained by
Capital Cab in their activities while it was under such “lease.” The economic reality is that
there was no true “lease™ that was occurring. Capital Cab was paying a “commission” to the
plantiffs for driving Capital Cab’s taxi. Capital Cab needed the plaintiffs to be active
transporting paying customers while that taxi was “leased.” It needed to have the plaintiffs
collecting fares, and making money for Capital Cab, while they were nominally “leasing” the
taxi cab. The entire structure of that “lease” was a travesty, requiring only a nominal $5.00 per
day assured “lease” payment from the plaintiffs with the plaintiffs then allowed to keep 50% of
the fares actually collected. Capital Cab, under that “lease™ agreement, could not simply turn
the plaintiffs loose, as it claims, to work as little, or as much as they wanted, for a 12 hour lease
while only being assured of a $5.00 “lease” payment for those 12 hours. It had to, and did,
intimately control the activities of the plaintiffs while they were driving that “leased” taxi cab
to sure it was making money from the plaintiffs’ “leased” activities.

Plaintiffs were also expressly barred under the lease’s terms from subleasing the taxi or
having any “unauthorized person” (that term is not defined but presumably meaning anyone not
approved of by Capital Cab) operate the taxi. See, Ex. “1” to Defendant’s Motion, Lease
agreement, at § 23(m). While defendant insists the plaintiff “had the ability to hire someone to
assist him to perform his independent contractor duties™ such assertion is meaningless. The
plaintiffs® “duties” consisted of driving a taxi cab and they could not hire a “substitute” driver

without defendant’s consent.
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ARGUMENT

I. THE “ECONOMIC REALITIES” OF THE PARTIES’
RELATIONSHIP DETERMINES THE PLAINTIFFS’ STATUS
AS “EMPLOYEES” FOR MINIMUM WAGE PURPOSES.

A.  Nevada’s statutes have no relevancy to what constitutes
“employment” subject to the Nevada Constitution’s
Minimum Wage Amendment.

In Thomas the Nevada Supreme Court made clear that the structure of the MWA
allowed for no deviation from its terms, no exceptions to its requirements, to be effectuated by

any legislatively enacted statute:

It is fundamental to our federal, constitutional system of government that a state
legislature "has not the power to enact any law conflicting with the federal
constitution, the laws of congress, or the constitution of its particular State."
"The Nevada Constitution is the 'supreme law of the state,’ which 'control[s]
over any conflicting statutory provisions....."

In our view, the district court's and respondents’ reading of the Minimum Wage
Amendment as allowing the Legislature to provide for additional exceptions to
Nevada's constitutional minimum wage disregards the canon of construction
"'expressio unius est exclusio alterius, the expression of one thing is the
exclusion of another." The Minimum Wage Amendment expressly and broadly
defines employee, exempting only certain groups: "'employee’ means any person
who is employed [by an individual or entity that may employ individuals or
enter into contracts of employment] but does not include an employee who is
under eighteen (18) years of age, employed by a nonprofit organization for after
school or summer employment or as a trainee for a period not longer than ninety
(90) days." Following the expressio unius canon, the text necessarily implies
that all employees not exempted by the Amendment, including taxicab drivers,
must be paid the minimum wage set out in the Amendment. 327 P.3d at 520-
21.

Thomas did not examine the question of what laborers are properly considered
“employees™ and not independent contractors under the MWA. But it confirms that the answer

to that question must be found in the text of the MWA itself, as no statutory enactments can
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vary or “define” what that text requires. Under the doctrine of constitutional supremacy, the

Nevada Legislature, and the statutes it enacts, cannot diminish or alter the force of the MWA.

The question of what sort of relationship constitutes “employment” for minimum wage
purposes under Nevada’s minimum wage laws, and is not properly treated as an “independent
contractor” relationship even if such was the parties’ intent, was directly answered in Terry.
Presumably defendant, in reply, will argue that the reasoning of Terry is inapplicable as it
directly addressed only Nevada’s minimum wage statute, NRS 608.250 and not the MWA.
That is an argument without substance. As Terry makes clear the MWA, as held by Thomas,
effectuates an intent of Nevada’s voters to create a broader constitutional minimum wage right
for Nevada workers. 336 P.3d at 955. And while the narrow issue Terry was presented with
was determining employee status under the minimum wage statute, NRS 608.250, and not the
MWA, it ultimately makes clear its adoption of the “economic realities™ test of employment for
both: “We therefore adopt the FLSA's [the Fair Labor Standards Act, federal minimum wage
law’s] "economic realities" test for employment in the context of Nevada's minimum wage
laws.” 336 P.3d at 958, plural tense emphasized.

B. Defendant’s motion must be denied as it has not
established that the plaintiffs are “independent
contractors” under the “economic realities” test of
employment governing minimum wage claims under
Nevada’s Constitution.

As Terry noted, the economic realities test of employment for minimum wage purposes
requires an examination of “...the totality of the circumstances of the circumstances that make
up a working relationship’s economic reality...” Jd. While it did not formulate any rigid or

hard and fast test, it identified six factors “which courts nearly universally consider” when

applying that test, citing Real v. Driscoll Strawberry Assocs., Inc. 603 F.2d 748, 754 (9" Cir.
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1979). Id.

Those six factors are:

(1) the degree of the alleged employer's right to control the manner in which the work is
to be performed;

(2) the alleged employee's opportunity for profit or loss depending upon his
managerial skill;

(3) the alleged employee's investment in equipment or materials required for his task,
or his employment of helpers;

(4) whether the service rendered requires a special skill:
(5) the degree of permanence of the working relationship; and

(6) whether the service rendered is an integral part of the alleged employer's business.
Id

Even a cursory examination of these factors, based upon the very limited record before
the Court, establishes they cannot possibly be sufficiently established in the defendant’s favor
to result in the granting of defendant’s motion. Ultimately, plaintiffs contend any proper
evaluation of those factors must result in a finding that the plaintiffs were employees, but they
defer their arguments for summary judgment in their favor until after a full record is developed
through discovery.

Of these six factors only one, or at most two, could, arguably, based on the facts of this
case, lend some measure of support for an independent contractor finding. The first of those
factors is the “alleged employer’s right to control the manner in which the work is to be
performed.” Defendant’s taxi drivers, being in the field and away from any direct in-person
supervision by managers at a fixed business location, they had some ability to control the

“manner” in which they performed their work. They could typically decide on their own
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initiative whether to turn left or right on a particular street or take a particular course of travel
for a passenger and so forth.

The other of those factors is “the alleged employee's opportunity for profit or loss
depending upon his managerial skill.” The defendant’s taxi drivers had, to some extent, to use
their own initiative to locate customers and transport them efficiently to increase their earnings.
As aresult, this factor is not one that, on its face, completely favors an employment finding.

Yet an examination of the relevant facts does not show that these two factors weigh
substantially, or even to any significant extent, in the defendant’s favor. Both the “manner” in
which the plaintiffs performed their work and their “profit and loss” opportunities were
substantially controlled, if not overwhelmingly dominated, by the defendant. While the
defendant did not dictate, to the precise street and turn, every route of travel the plaintiffs took
while driving the taxi cab, it controlled when the plaintiffs would work; how long they would
work on the days they did work; the fares that they charged; what passengers they had to take
from the defendant’s radio calls, which were 90% of all the passengers, and other significant
elements of the “manner” in which the plaintiffs performed their work. Capital Cab’s exercise
of control in that fashion also signiﬁcal1tly influenced the plaintiffs’ “profit and loss”
opportunities, as the plaintiffs could not pursue more attractive profit opportunities when
defendant was commanding them to take radio calls. Indeed, some of those radio calls would

also impose a loss on the plaintiffs, one they were powerless to avoid. See, Ex. “A.”

The other four factors identified in Terry, the plaintiffs’ investment in equipment and
materials or use of helpers; whether they were rendering services requiring a special skill; the
degree of permanence of their working relationship with Capital Cab; and whether the service
they provided was an integral part of Capital Cab’s business, weigh overwhelmingly if not

exclusively in the plaintiffs’ favor. The plaintiffs had no investment in their taxi driving
9 JA 280
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activities as Capital Cab owed the taxis and also prohibited them from using “helpers” to drive
the taxis. Driving a taxi is not a special skill as the vast majority of adults know how to drive
an automobile. The plaintiffs worked on permanent and set schedules for Capital Cab. The
business of Capital Cab is providing transportation by taxi, a service that it completely
depended upon the plaintiffs to provide through their labor.

11. MATERIAL ISSUES OF FACT ARE IN DISPUTE

AND SUMMARY JUDGMENT MUST BE DENIED

As discussed, supra, defendant seeks summary judgment by seeking to have this Court
apply an erroneous legal standard that would, as a per se matter, result in a “non-employee”
finding for MWA purposes for any laborer who agreed, whether in defendant’s “lease”
agreement or some other contract, to be an “independent contractor.” And as also discussed, a
proper determination of the employee/independent contractor issue also requires the
development of a much fuller factual record for the Court’s consideration.

But even if the Court were to examine the defendant’s motion in a more limited context,
it is apparent that summary judgment must be denied because, as discussed in the foregoing
statement of facts, the material facts that they assert exist and entitle them to summary
judgment are all disputed.

IN SUPPORT OF THE COUNTER-MOTION
There has been no opportunity for discovery to be conducted
and plaintiffs should be granted leave to conduct discovery.

No discovery schedule has been entered in this case and this case was transferred from
Carson City to this Court and then was in the process of being consolidated with the similar
Myers v. Reno Cab case. Plaintifts also served interrogatory, document production, and

admission requests in this case on August 9, 2016, to which defendant has never responded.
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Ex. “B.” Plaintiffs have also served a deposition notice. Ex. “C.”

Plaintiffs should be allowed discovery to develop an appropriate factual record to
address the “economic realities” test of employment. Defendant’s motion is clearly premature
and made without affording any reasonable allowance to the plaintiff to conduct discovery.
Accordingly, plaintiffs’ counter-motion under NRCP Rule 56(f) should be granted and
discovery in this matter, including but not limited to what is sought in Exs. “B” and “C,” should
be allowed.

CONCLUSION

For all the foregoing reasons, defendant’s motion should be denied and plaintiff’s

motion granted in its entirety together with such further relief as the Court deems proper.

The undersigned hereby affirm that the above document does not contain the Social Security Number of any person,

pursuant to NRS 239B.030.

Dated this 31% day of October, 2016.
Leon Greenberg Professional Corporation

By: /s/ Leon Greenberg

LEON GREENBERG, Esq.
Nevada Bar No.: 8094

2965 South Jones Blvd- Suite E3
Las Vegas, Nevada 89146

Tel (702) 383-6085

Fax (702) 385-1827

Attorney for Plaintiffs
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5 (b), I hereby certify that [ am an employee of the Law Offices of
Curtis B. Coulter and that I served a true and correct copy of the foregoing PLAINTIFFS’
RESPONSE TO MOTION FOR SUMMARY JUDGMENT COUNTER-MOTION FOR

DISCOVERY PURSUANT TO NRCP RULE 56(F)by:
v

Mail on all parties in said action, by placing a true copy thereof, enclosed in a
sealed envelope with first-class postage affixed thereto, deposited in the United
States Mail, at Reno, Nevada.

Personal delivery by causing a true copy thereof to be hand-delivered to the
address or addresses set forth below.

Facsimile on the parties in said action by causing a true copy thereof to be
telecopied to the number indicated after the address or addresses noted below.

Federal Express or other overnight delivery.
Hand-delivery by Reno/Carson Messenger Service.

Addressed as follows:

Michael A. Pintar, Esq.

Glogovac & Pintar

427 West Plumb Lane

Reno, NV 89509

Mark G. Simons, ESq.

Robison, Belaustegui, Sharp & Low\

71 Washington Street

Reno, NV 89503

Attorneys for Defendants

pateD: [0.7120( (L

An employee of the
Law Offices of Curtis B. Coulter
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Exhibit A

Exhibit B

Exhibit C

INDEX OF EXHIBITS

Mr. Fratis® Declaration and Mr. Shatz’ Declaration
Discovery requests from Plaintiffs to Defendant

Notice to Take Deposition
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CODE: 1120

CURTIS B. COULTER, ESQ.

NSB #3034

Law Offices of Curtis B. Coulter, P.C.
403 Hill Street

Reno, Nevada 89501

P: 775324 3380

F: 775324 3381
ccoulter@coulterlaw.net

LEON GREENBERG, ESQ.

NSB #8094
DANA SNIEGOCKI, ESQ.
NSB #11715

Leon Greenberg Professional Corporation
2965 South Jones Blvd,

Suite E3

Las Vegas, Nevada 89146
P:702.383.6085

F:702.385.1827
leongreenberg@overtimelaw.com
dana@overtimelaw.com

Attorneys for Plaintiff
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

ARTHUR SHATZ and RICHARD FRATIS,  Case No.: CV15-01359, CV15-01385
Individually and on behalf of e
others similarly situated Dept. No.: 8

Plaintiffs,

V.
ROY L. STREET, individually and d/b/a
CAPITAL CAB,

Defendants.
/

DECLARATION OF PLAINTIFF RICHARD FRATIS

Richard Fratis hereby affirms, under penalty of perjury, that:

1. 1 am one of the plaintiffs in this lawsuit. I am offering this declaration in response to

defendant’s motion for summary judgment. This case concerns my claim that I was an
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employee of Capital Cab when I worked for them as a taxi driver and | was entitled to a
minimum hourly wage for that work. I understand that Capital Cab is now requesting
that the Court dismiss my case because it claims I was really an independent contractor,
not their employee. As part of that request to the Court Capital Cab has made a number
statements that are not true.

I started working for Capital Cab in approximately 1999. Then, Capital Cab gave taxi
drivers a paycheck based on the hours worked. That practice changed shortly after 1
started working for Capital Cab.

While I signed a contract to “lease” a cab from Capital Cab to drive, and that “lease”
was day to day, my work agreement with Capital Cab was not really a “lease”™ but a
“fare split” arrangement. Each shift that I took out a cab to drive T would collect the
fares on the meter from passengers. From those fares I had to pay for the taxi’s gas and
pay Capital Cab $5.00 plus one-half of the total amount of fares collected. I worked
driving a taxi for Capital Cab for over 10 years. Exhibit 1 is a document I received
from Capital Cab. It provides supporting evidence of my declaration. Also, sec Exhibit
2.

I understand that Capital Cab has told the Court that when I worked as a Capital Cab
taxi driver I could lease a cab to drive whenever | wanted and once I leased it I could
drive it as much, or as little, as | wanted, but just not for more than a continuous 12 hour
time period. That is not true. I could only drive a cab on the days and times that I pre-
arranged with Capital Cab and when they agreed to let me drive one. They had a
minimum number of times each week they demanded I drive a taxi, which during my
last few years driving was usually 4 days a week. If I did not show up to drive a taxi on

the days they assigned one to me, they would refuse to let me drive a taxj on other days.

3]
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I also had to stay with the taxi | was assigned for my entire 12-hour shift or until Capital
Cab told me I could stop if I wanted to go home before that 12 hours was up (that is
called an “early out.”) [ could only get an “early out™ if the authorized person at Capital
Cab gave me permission (o stop working early, which sometimes they would give and
sometimes they would not. This was a real concern to the other taxi drivers and me
because there would be times that business was very slow, when there were no
passenger fares and no real prospect of getting any passenger fares. When that
happened, the other Capital Cab taxi drivers and T would often want to go home early
rather than wait hours for passenger calls that were never going to come. However,
Capital Cab often would refuse to let us turn in our taxis early and go home. That was
because Capital Cab was paying us nothing for our time and interested in having us wait
for hours with the chance we might get a fare and make money for the company.

Like other taxi drivers, I was told when to start work and when I could stop. The time I
worked was recorded on “Trip Sheets.” Those sheets are in the possession of Capital
Cab. See, Exhibit 1.

I understand Capital Cab claims I could decide what fares to pick up and that the
amount I earned driving the cab had no relationship to anything that Capital Cab did.
That is not true. Approximately 90% of the customers I transported I received from
radio calls to me by Capital Cab’s dispatchers. 1 had to pick up those customers if the
Capital Cab dispatcher told me to do so. If I refused, Capital Cab would not let me
continue to drive one of their taxis. Sometimes those calls would cost me nmoney
because | had to pay for 100% of the taxi’s gasoline. For example, Capital Cab’s
dispatch would tell me I had to drive south to Minden (about 20 miles) to pick up and

transport a passenger in the Minden arca. The fare for that passenger would be less than
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$5.00, and 1 would only receive 50% of that farc (less than $2.50) for taking that call.
The cost for the gasoline to drive from Carson City to Minden and back would be more
than what T would earn from that fare. But I had no choice, I had to accept that call or
Capital Cab would tell me to return my taxi and stop working my shift and refuse to let
me work in the future for Capital Cab.

Taxi drivers were also prohibited from being in the dispatch office. The reason was to
be certain that dispatch sent out the pickup assignments, and to preclude drivers from
hearing a customer’s call for a pickup and then go pick up that fare. Capital Cab called
that prohibited practice stealing a fare. See, Exhibit 2, “Dispatch Office.”

Because about 90% of the passengers were assigned by Capital Cab’s radio dispatchers,
I had very little control over the amount of money I made driving a taxi for Capital Cab.
The nature of the Carson City taxi business is there are not many taxi stands or places
where passengers will walk up to your taxi and ask you for a ride. As a result, what the
other Capital Cab taxi drivers and I earned driving a taxi for Capital Cab was almost
entirely dependent upon what passengers were referred to us by Capital Cab’s radio
calls.

I understand Capital Cab says I did not have to wear any uniform. There was not any
official “Capital Cab™ uniform but there was a dress code that required the other Capital
Cab taxi drivers and I wear a collared shirt.

Capital Cab was very controlling of my activitics as a taxi driver since the amount of
money 1t earned from my work depended on the amount of fares 1 collected (*booked™).
At one point Roy Street learned, my “book™ was low because [ was taking a three-hour
break during my 12-hour driving shift. I was doing that because of a medical condition.

He had my Friday night shift taken away from me as a result. Thal was a very desirable
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shift because it was a busier time and Roy Street wanted 1o set an example of me and
3

give the Friday night shift to a taxi driver who he thought would be more available and
4

make more money for Capital Cab.
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Capitol Cab Co.
Driver Rules and Regulations
2009

. These rules, set in definition format, contain a variety of regulations and
suggestions all of which are designed to accomplish several goals.

A) The best possible service to our customers.

B) The safest and most efficient operation of our fleet.

C) The fairest relationship of our employees with each other and the
Company. These rules cannot cover every point or possible situation, but
maintaining a professional attitude and using common sense will solve most of
the problems that may arise. When in doubt, ask your Road Boss, Dispatcher or
Management.

Absences: Excessive absences may result in loss of insurance benefits or
Termination. If you have to miss a shift, give as much notice as possible.

Abusiveness: There are several categories to consider, for example:

A) Other drivers or employees. Drivers, dispatch, or the mechanic are not
to be verbally or physically abused. Abuse is counter-productive and will hot be
tolerated.

B) Passengers. Passengers are the lifeblood of the Company and are not to
be abused, harassed, embarrassed, or intimidated in any way.

C) Cars. The Company maintains and repairs the cars. Excessive wear,
damage or maintenance requirements due to abusive driving will be charged to
the driver. Not checking the fluids, letting a developing problem go too long,
hitting curbs, disregarding speed bumps and dips, and driving too fast in bad
weather are great ways to lose your Security Fund and lease.

AccidenTs: Notify dispatch immediately. Render appropriate aid if hecessary.
Get as much information as you can. If it's investigated by law enforcement,
get the case number, and do hot move the car unless directed to by the officer
present or the road boss. Above all, DO NOT admit fault. That will be

~ determined by the law enforcement agency. All of the Company paperwork
heeds to be done immediately.

JA 295



Additives: Don't put any additive into any system of the car without the advice
and consent of the mechanic or management. This includes the canned Fix-A-
Flat. "

Alcohol: No driver shall use alcohol during or 12 hours before their shift.

Addresses: Avoid excessive airtime. Having dispateh repeat an address over
and over is unnecessary. Make sure that you have correctly understood the
address given. Writing down the address on your trip sheet or notepad saves a
lot of airtime and your time.

Airport (Reno): When dropping off at the airport, do not leave your car
unattended; you will be cited. Due to special permit requirements, only the
road boss car is allowed to pick up at the Reno Tahoe airport.

Attitude: Simply put, a positive attitude, in virtually any situation, will be more
beneficial than a negative one.

Back Loading: Loading a fare behind the first car on the stand. Normally
prohibited, back loading is allowed as long as no form of enticement or
inducement is used. We have many customers who prefer to ride with a familiar
driver and will get in a car that isn't first on the stand.

Baggage: Use proper lifting techniques to avoid injuries. Not helping with
baggage will most likely cost you a tip and get you a complaint.

Bars: Go inside and announce yourself. Be patient with the customer. Remember
that bartenders and owners rely on you fo get their customers home safely.
You do have the right to refuse service if the customer cannot walk to the cab
himself. You can walk them to and from the car if you so choose.

Bingo: You have a fare to pick up at the place where you are clearing. (Someone
has called from the address or establishment you are dropping off atf.) Bingos
do not apply if there is a car sitting in that zone or if you can't load the fare

within 3 minutes.

JA 296



3

Brakes: Pay attention to the warning sighs that your brakes are getting worn.
You may be charged for a rotor or a drum that has to be replaced due to your
hegligence.

Calls: Fares dispatched by radio. You cannot refuse a call unless management
has approved it or the customer has requested that you are not to pick them

up.

Calling Off: You are allowed to “call off* once a month, If you call off any more
than that, you will need a doctor's excuse. If you call of f without a doctor's
excuse, you will take the next working day off as well. When you call off you
need to contact your road boss first.

Calling Trips: Always call your trips. This allows for more efficient dispatching,
saves you gas and time, and is for your safety. If the dispatcher doesn't know
what you are doing or where you are going, they cannot help you. If you have
anyone in your cab or are making any delivery, you are onh a trip and it must be
called. Not calling trips is considered stealing from your fellow drivers.

Cars: Your home, office, and source of income. The cars are to be treated with
respect and kept as clean as possible.

Chains: There will be times when chains are necessary. The Company provides
chains, but you are responsible for their installation and removal. You may be
charged for damage to the chains or the car if chains are used (or not used) in
a negligent manner. Chains can be a hassle, but they can save you time and
prevent an accident.

Change: You should start each shift with adequate change. The customer is
entitled to change no matter how small the amount. Many times offering change
will result in a happier customer and a better tip.

Charges: Capitol Cab has several accounts that charge fares. Always be certain

the charge is good before accepting if. Charges often have restrictions or
specific requirements. Dispatch will help you make sure the charge is valid.
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Check: The standard word to acknowledge receiving a radio transmission.
Always make sure the dispatcher “checks” your message. Assuming you were
heard can lead to confusion for both you and dispatch.

Checks: No checks, period! If you receive if, it must be made out to you.

Citations: Unless involving a Company responsibility, you are liable for any
citation or ticket received.

Cleanliness: The cleaner you keep yourself and your car, the better.

Clearing: A short announcement lets the dispatcher know you are ready for
another call. Radio the dispatcher with your car number then wait o be
acknowledged. After that happens transmit your clear amount. You are not
entitled to clear until you are ready for another call. Calling clear when you are
waiting to be paid or making change is cheating.

Codes: Insertion of the following words or phrases will inform the dispatcher
and the road boss that you have a problem. If you have a situation in which you
need to call a code and are unable to do so, key up your microphone and get as
much information to the dispatcher as possible. If you hear the dispatcher
repeat any of these words, stay off the air for the other driver’s safety. When
the code is cleared by the dispatcher, then you can transmit whatever you need
to.

A) Capitol (car number): You wish o have a sheriff's unit meet you af your
destination. For example, “Capitol 6 loaded to the Nugget" means that, for
reasons you cannot discuss over the air, you want an officer fo meet you at the
Nugget.

B) Jockey: You are in a situation of imminent danger or are anticipating a
problem with your fare. All other drivers stay off the air.

' C) Zero: You are being physically attacked or need emergency assistance.
The dispatcher will call the sheriff's office immediately, and then repeat your
message so the other drivers know to stay off the air. Be careful not to use
the word “zero"” in ordinary fransmissions.
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Complaints: Unhappy customers will call the dispatcher or management for a
variety of reasons. Some of these reasons might be driving habits, lack of
change, trip route, appearance, attitude, etc. Too many complaints would
indicate a career change.

Courtesy: One of the most important words in the cab industry. Extend
courtesy to your passengers, the public, and other drivers. You are highly
visible and your courtesy, or lack of it, will be noticed.

Criminal Activities: Not tolerated on or off shift.

Crosswalks: Exercise extra caution in blind situations, i.e. where traffic is
slowing down or stopped for reasons not immediately known. Slow down or stop
until you are sure the crosswalk is clear.

Cruising: Driving around, looking for fares, rarely productive in Carson City.

Defensive Driving: All drivers should pass a defensive driving course before
going on the road; and every 2 years thereafter.

Deliveries: Go to the door of the address that wants the delivery. Get the
money up front. Run the meter both ways (round trip). Make every attempt to
do the shopping quickly and accurately. Some drivers prefer not to deliver
alcohol.

If you're not comfortable with it, don't do it.

Dispatch: Radio service provided by the Company. Always let the dispatcher
know what you are doing; getting in or out of your car, going to lunch, etc. The
dispatcher works directly for the Company and is not fo be used as your
secretary.

Dispatch Office: Unless you're on legitimate business, STAY OUT of the
dispatch office. If it is determined that you have stolen a call out of the
dispatch office, you will be terminated.

JA 299



Lease Fees: As an independent contractor with Capitol Cab, the lease fee set
forth by management will be set at $5.00 plus 50% of your meter total daily.
This fee is non-negotiable and must be paid every day.

Long-Cabbing: The practice of calling a zone or on a stand before actually
getting there. DON'T DO ITI

Meter: The meter must be in the “hired” position for all fares, passengers, or
deliveries. Meter readings are to be recorded on your trip sheet, The operation
of the meter is fully explained during your orientation and Training.

Money: Do not flash large amounts of money. Be careful when asked if you can
break large bills. It may be a set up. When you're turhing in your book, please
“face" your money: all the bills facing the same direction and same side up. Also
change up. The manager has to count all the money every day. The easier you
make it for him, the better for everyone.

Narcotics: Illegal substances are not condoned on or off shift.

Night Driving: Less visibility demands more caution. Watch for animals when
you're out of town. Remember that you have a better chance of meeting a drunk
driver af night. Drive defensively.

No-Goes: You cannot find the customer you were dispatched for. A legitimate
ho-go entitles you o be put back on 1 in the line up. A ho-go from a personal
entitles you to go back to where you were in the line up. A phony no-go to save
your position will get you parked and/or terminated.

No Pay: If a passenger won't pay the fare you are entitled to make a citizen's
arrest under the "Defrauding an Innkeeper” statutes. Take into consideration

the circumstances and how much time it will take to file a report.

Pandering: If your customer asks you about the legal brothels in the area, you
may discuss the subject with them. If you bring up the subject, you may be
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guilty of pandering; the solicitation or provision of prostitution. This is strictly

prohibited by Nevada State Law.

Parked: If you commit an infraction that warrants it the road boss may “gas” or
"park” you. Don't argue, gas the car and return it +o the shop. All "gassings” or
“parking” are written up and reviewed by management.

Personals: A customer requests a specific driver. Unless you are on 1, you may
refuse a personal or pass it to another driver. However, you are not allowed to
pass it to a driver on another shift. Personals are generally dispatched as soon
as they come in. Your regular customers must ask for you every time they
call. Otherwise, you will not be dispatched on the call.

Pocket Personals: A personal you have pre-arranged or who has called you on
your cell phone. Tell the dispatcher about your personal. Try to encourage your
personals to go through the dispatcher. Dispatch may be holding other calls for
you that may have called first,

Pushing: DO NOT push any other vehicle with your car. The air bag may deploy
and you will be held responsible for its replacement.

Radio (Car): Do not let the stereo system interfere with your work. If it does,
then the radio will be removed from the car.

Radio (Cab): Always listen to your radio. DO NOT +urn it off while on a trip.
The dispatcher may be trying to give you a bingo or need to communicate with
you. Use air time as little as possible. Keep your transmissions short and to the
point,
Radio Procedures: When calling your trips you should:
A) Call your car number.
B) Wait for the dispatcher to respond. Be sure it is you they are responding

to.
C) Give your trip information to the dispatcher. LE., your destination, if it's

a round trip, or has stops, etc.
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D) Calling clear when you are finished with your frip. Give the dispatcher
your clear amount. If it's an out of town trip, the dispatcher will need your
clearing time, as well.

E) Be sure to be clear, concise, and to the point. Make sure all your
information is correct.

If the dispatcher is busy and cannot respond to you quickly, please be
patient and wait until you hear their voice, then proceed.

Round: You are clearing at the point where you picked up. Tell the dispatcher.

Security Deposit: As a driver, you must pay $20.00 per week towards an
accident fund. This fund is to pay for any at fault accidents or damage to the
car you might have. At the end of your employment with Capitol Cab, If have
not had any accidents or done any damages to the cars, you will receive all
monies due to you. You will be paid within a period of 30 days, less any monies
owed To the Company.

Service Area: The area in which we provide service includes Carson City
Township, portions of Washoe County, all of Douglas and Lyon Counties.

Shift Change: The car should be fueled, clean, and at the shop 15 minutes
before the beginning of the next shift. While an overlap sometimes occurs, all

efforts should be made to avoid this.

Smoking: Do not smoke when you have a passenger in the car. Use your ashtray,
hot the streets, for butts.

Speed Bumps: They are there for a reason. Slow down. Speed bumps can easily
damage your car. This kind of damage is considered abusive.

Stands: The only stand in Carson City is at the Nugget.

Stacking: Calling in “clear" when in fact you are not. Don't do it, it's not allowed.
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Tips: The result of good service. You may hot ask for a tip or harass the
customer in any way for a tip, or the lack thereof.

Tipping Dispatchers: The dispatchers are not allowed to ask for Tips, but as a
driver you can tip them. If you think they are doing a good job please feel free
to show them how much you appreciate them.

Transporting: Refers to driving a customer's vehicle. The Company's insurance
does not permit us to do this. And will result in TERMINATIONII

Trash: Dispose of trash properly. Do not use private dumpsters. Do not litter.

Trip Sheet: Provide the information indicated. Detailed Trip sheet information
is contained in the driver's manual.

U-turns: U-turns are prohibited. U-turns are the cause of most accidents and
are not allowed anywhere.

Vouchers: All trips on vouchers or charge slips should be cleared with the
dispatcher. Some vouchers also require a Company charge slip. Make sure the
information is clear and legible. It should also include the passenger's name.
Unless instructed by the company or its representatives do not, and I repeat,
do not add a tip to the voucher. This is considered stealing from our customers
who have these accounts set up with us. Tt can cause us to lose these
customers or accounts. If you are caught doing this you will be parked and
required to speak with management. This offense can and will lead +o you
standing in the unemployment line.

Waiting Time: The current rate for waiting time is $23.00 per hour. Waiting
fime accrues at the rate of .46 for every 50 seconds. At speeds of less than

12.5 mph, the meter automatically goes on waiting time.

Weapons: The Company’s Certificate requires us to obey all County, State, and
Federal statutes. It is against Company policy to carry weapons in the car.
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Drug Testing: Capitol Cab has a no tolerance rule. In accordance with the
Transportation Service Authority, all employees or lease drivers will submit to
a random, regulated drug screen. Any and all employees or lease drivers that
refuse this drug screening, for any reason, will be terminated. Any person that
does not pass the drug screening will be terminated.

Documents: Always carry your driver's license, medical card, and 5.0. card.

Double Loading: Permitted with the consent of the first fare. Run the trip to
the first destination. Clear the meter and re-flag, to the second destination.
Write both trips on your trip sheet.

Extras: We are certified to carry up to four people with no extra charge.

Estimates: If you need an estimate for q fare, ask the dispatcher or the road
boss.

Flags: Before taking any flag, check with the dispatcher! Another car may
have already been dispatched to that customer and you will be stealing the call,
Always ask if you can take the flag first.

Flat Rating: Our certificate does not permit flat-rating. (The charging of an
amount that is different from the meter.) It is not allowed.

Fluids: The life blood of your car. Check your fluids before going on the road.

Gambling: Gambling is on your time and your money. If you lose your book due
to gambling you will be TERMINATED, NO EXCEPTIONSII

Gassing: Usually the dispatcher will tell you when it is time to gas at the end of
your shift. Make sure the tank is topped off. Get a receipt and turn it in with
your frip sheet.

Grievances: Be professional. Take your grievance to the road boss op
management.
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~ Weather: A major factor for safe driving, Remember, the roads become very
slippery at the beginning and during any kind of precipitation. The Company
provides winter driving training.

Zones: Carson City is divided into 4 Zones; north, east, south, and the "block”,
Out.of county zones are as follows:
1) South of the Douglas County Line.
2) East of the Virginia City turn off for Lyon County.
3) North of the East Lake Blvd. exit fo just south of the Mount Rose Highway
for Washoe County.

Please remember these rules gre desighed to be safe and fair to qll parties
involved. If you have any questions or concerns, please feel free to contact
management or your road boss.

Thank You.
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Law Offices of 25
Curtis B, Coulter
403 Hill Street
Reno, NV 89501
(775) 324-3380

FAX (775) 324-3381
773) 27

CODE: 1120

CURTIS B. COULTER, ESQ.

NSB #3034

Law Offices of Curtis B. Coulter, P.C.
403 Hill Street

Reno, Nevada 89501

P: 775324 3380

F: 775 324 3381
ccoulter(@coulterlaw.net

LEON GREENBERG, ESQ.
NSB #8094

DANA SNIEGOCK]I, ESQ.
NSB #11715

Leon Greenberg Professional Corporation
2965 South Jones Blvd.

Suite E3

Las Vegas, Nevada 89146

P: 702.383.6085

F: 702.385.1827
leongreenberg(@overtimelaw.com
dana@overtimelaw.com

Attorneys for Plaintiff
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

ARTHUR SHATZ and RICHARD FRATIS,  Case No.: CV15-01359, CV15-01385
Individually and on behalf of , )
others similarly situated Dept. No.: 8

Plaintiffs,
V.
ROY L. STREET, individually and d/b/a
CAPITAL CAB,

Defendants.
/

DECLARATION OF PLAINTIFF ARTHUR SHATZ

Arthur Shatz hereby affirms, under penalty of perjury, that:

I. I am one of the plaintiffs in this lawsuit. I am offering this declaration in response to

defendant’s motion for summary judgment. This case concerns my claim that T was an
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employee of Capital Cab when | worked for them as a taxi driver and [ was entitled to a
minimum hourly wage for that work. 1 understand that Capital Cab is now requesting
that the Court dismiss my case arguing I was an independent contractor, not their
employee. As part of that request to the Court Capital Cab has made a number
statements that are not true.

I drove a taxi for Capital Cab for about three years and stopped in 2013 or 2014. While
I signed a contract to “lease™ a cab from Capital Cab to drive, and that “lease™ was day
to day, my work agreement with Capital Cab was not really a “lease™ but a “fare split”
arrangement. Each shift that I took out a cab to drive [ would collect the fares on the
meter from passengers. From those fares I had to pay for the taxi’s gas and pay Capital
Cab $5.00 plus one-half of the total amount of fares collected. This practice is shown on
Capital Cab’s Trip Sheet. See, Exhibit 1.

The Trip Sheet also records the time the taxi driver starts working and when they stop
working. Capital Cab recorded the start and stop times when the driver started and when
the driver stopped working.

I understand that Capital Cab has told the Court that when I worked as a Capital Cab
taxi driver I could lease a cab to drive whenever I wanted and once I Jeased it I could
drive it as much, or as little, as I wanted, but just not for more than a continuous 12 hour
time period. That is not true. 1 could only drive a cab on the days and times that 1 pre-
arranged with Capital Cab and they agreed to let me drive the cab. They had a minimum
number of times each week they demanded I drive a taxi and my regular schedule
required that I drive a taxi for them four days a week, Thursday through Sunday. I knew
if I did not show up to drive a taxi on the days they assigned to me, they would refuse to

let me drive a taxi on other days. If I didn’t want to drive a taxi on one of my normal
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scheduled days I had to request a day off, in advance, from Capital Cab, which they
might, or might not, agree to let me have. That is called “Calling Off.” There was a
written rule by Capital Cab that drivers who were going to be out of work for a medical
reason for two days or more were required to bring in a doctor’s note. In that respect, it
was just like any other job where you had assigned, regular, hours and days that you
were required to work and could only change those with permission from your
employer. See, Exhibit 2 which is the Driver Rules and regulations I received from
Capital Cab.

I also had to stay with the taxi I was assigned for my entire 12-hour shifi or until Capital
Cab told me I could stop if I wanted to go home before that 12 hours was up (that is
called an “early out.”) T could only get that “early out” if the authorized person at
Capital Cab gave me permission to stop working early, which sometimes they would
give and sometimes they would not. This was a real concern to the other taxi drivers
and me because there would be times that business was very slow, when there were no
passenger fares or any real prospect of getting any passenger fares. When that happened
the other Capital Cab taxi drivers and | would often want to go home early rather than
wait hours for passenger calls that were never going to come. But Capital Cab often
would refuse to let us turn in our taxis early and go home. That was because Capital
Cab was paying us nothing for our time and interested in having us wait around for
hours on the chance we might get a fare and make money for the company.

I understand Capital Cab claims I could decide what fares to pick up and that the
amount I eamned driving the cab had no relationship to anything that Capital Cab did.
That 1s not true. Approximately 90% or more of the customers I transported were the

result of radio dispatch calls to me by Capital Cab’s dispatchers. There were a few times
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I was able to convince the Capital Cab’s dispatchers to let me decline a particular radio
call, but that was rare and as a general rule I had to pick any customer Capital Cab
dispatchers told me to take. Typically, I Capital Cab dispatchers were strict with the
other taxi drivers about not letting them turn down any radio dispatched call to pick up a
customer. Even so, if I repeatedly or frequently refused to take radio calls given to me
Capital Cab they would not let me continue to drive one of their taxis. Sometimes those
radio dispatched assignments would be very bad for me to take and | would actually
lose money taking those calls because | had to pay for 100% of the taxi’s gasoline. For
example, Capital Cab’s dispatch would tell me I had to drive to Minden to take a local
trip for a passenger in the Minden area. The fare for that passenger would be about
$5.00 and I would only receive 50% of that fare (about $2.50) for taking that call. The
cost for the gasoline to drive from Carson City to Minden and back would be more than
what I would earn from that fare. But I had no choice, [ had to accept that call or Capital
Cab would tell me to return my taxi and stop working my shifi and also refuse to let me
work in the future for Capital Cab.

Because about 90% of the passengers came from Capital Cab’s radio dispatchers | had
very little control over the amount of money I made driving a taxi for Capital Cab. The
nature of the Carson City taxi business is there are not many taxi stands or places where
passengers will walk up to your taxi and ask you for a ride. As a result, what the other
Capital Cab taxi drivers and I carned driving a taxi for Capital Cab was almost entirely

dependent upon what passengers were referred 1o us by Capital Cab’s radio calls.

Date: i /Do / A0/t

=

ARTHUR SHATZ
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trip pick up address time| pass destination time | amount
1
2
3
4 N
5 )
6
7
g !
5 |
10
i |
12 f
13 g
14 g
I5
|6 '
z :
8
0 ;
1 ;
2 JA 312
3 s



trip

pick up address

time

pass

destination

time

amount '+

25

26

27

Ao

28

29

30

31

32

33

34

35

36

37

38

39

40

41

42

42

| 43

44

45

46

47

48

49

50

51

52

53

54

55

56

57

58

59

60

61

62

63

64

65

JA

313




‘ EXHIBITz “

o JA314



Capitol Cab Co.
Driver Rules and Regulations
2009

These rules, set in definition format, contain a variety of requlations and
suggestions all of which are designed to accomplish several goals.

A) The best possible service to our customers.

B) The safest and most efficient operation of our fleet.

C) The fairest relationship of our employees with each other and the
Company. These rules cannot cover every point or possible situation, but
maintaining a professional attitude and using common sense will solve most of
the problems that may arise. When in doubt, ask your Road Boss, Dispatcher or
Management.

Absences: Excessive absences may result in loss of insurance benefits or
termination. If you have to miss a shift, give as much notice as possible.

Abusiveness: There are several categories to consider, for example:

A) Other drivers or employees. Drivers, dispatch, or the mechanic are not
to be verbally or physically abused. Abuse is counter-productive and will not be
tolerated.

B) Passengers. Passengers are the lifeblood of the Company and are not to
be abused, harassed, embarrassed, or intimidated in any way.

C) Cars. The Company maintains and repairs the cars. Excessive wear,
damage or maintenance requirements due to abusive driving will be charged to
the driver. Not checking the fluids, letting a developing problem go too long,
hitting curbs, disregarding speed bumps and dips, and driving too fast in bad
weather are great ways to lose your Security Fund and lease.

Accidents: Notify dispatch immediately. Render appropriate aid if necessary.
Get as much information as you can. If it's investigated by law enforcement,
get the case humber, and do not move the car unless directed to by the officer
present or the road boss. Above all, DO NOT admit fault. That will be
determined by the law enforcement agency. All of the Company paperwork
needs to be done immediately.
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Additives: Don't put any additive into any system of the car without the advice
and consent of the mechanic or management. This includes the canned Fix-A-
Flat.

Alcohol: No driver shall use alcohol during or 12 hours before their shift.

Addresses: Avoid excessive airtime. Having dispatch repeat an address over
and over is unnecessary. Make sure that you have correctly understood the
address given. Writing down the address on your frip sheet or notepad saves a
lot of airtime and your time.

Airport (Reno): When dropping off at the airport, do not leave your car
unattended; you will be cited. Due to special permit requirements, only the
road boss car is allowed to pick up at the Reno Tahoe airport.

Attitude: Simply put, a positive attitude, in virtually any situation, will be more
beneficial than a negative one.

Back Loading: Loading a fare behind the first car on the stand. Normally
prohibited, back loading is allowed as long as no form of enticement or
inducement is used. We have many customers who prefer to ride with a familiar
driver and will get in a car that isn't first on the stand.

Baggage: Use proper lifting techniques to avoid injuries. Not helping with
baggage will most likely cost you a tip and get you a complaint.

Bars: Go inside and announce yourself. Be patient with the customer. Remember
+hat bartenders and owners rely on you to get their customers home safely.
You do have the right to refuse service if the customer cannot walk fo the cab
himself. You can walk them to and from the car if you so choose.

Bingo: You have a fare to pick up at the place where you are clearing. (Someone
has called from the address or establishment you are dropping off at.) Bingos
do not apply if there is a car sitting in that zone or if you can't load the fare
within 3 minutes.
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Brakes: Pay attention to the warning signs that your brakes are getting worn.
You may be charged for a rotor or a drum that has to be replaced due to your
negligence.

Calls: Fares dispatched by radio. You cannot refuse a call unless management
has approved it or the customer has requested that you are not to pick them

up.

Calling Off: You are allowed to “call off" once a month. If you call off any more
than that, you will need a doctor's excuse. If you call off without a doctor's
excuse, you will take the next working day off as well. When you call of f you
need to contact your road boss first.

Calling Trips: Always call your trips. This allows for more efficient dispatching,
saves you gas and time, and is for your safety. If the dispatcher doesn't know
what you are doing or where you are going, they cannot help you. If you have
anyone in your cab or are making any delivery, you are on a trip and it must be
called. Not calling trips is considered stealing from your fellow drivers,

Cars: Your home, of fice, and source of income. The cars are to be treated with
respect and kept as clean as possible.

Chains: There will be times when chains are necessary. The Company provides
chains, but you are responsible for their installation and removal. You may be
charged for damage to the chains or the car if chains are used (or not used) in
a negligent manner. Chains can be a hassle, but they can save you time and
prevent an accident.

Change: You should start each shift with adequate change. The customer is
entitled o change no matter how small the amount. Many times offering change
will result in a happier customer and a better tip.

Charges: Capitol Cab has several accounts that charge fares. Always be certain

the charge is good before accepting it. Charges often have restrictions or
specific requirements. Dispatch will help you make sure the charge is valid.
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Check: The standard word to acknowledge receiving a radio fransmission.
Always make sure the dispatcher "checks” your message. Assuming you were
heard can lead to confusion for both you and dispatch.

Checks: No checks, period! If you receive it, it must be made out fo you.

Citations: Unless involving a Company responsibility, you are liable for any
citation or ticket received.

Cleanliness: The cleaner you keep yourself and your car, the befter.

Clearing: A short announcement lets the dispatcher know you are ready for
another call. Radio the dispatcher with your car number then wait to be
acknowledged. After that happens transmit your clear amount. You are not
entitled to clear until you are ready for another call. Calling clear when you are
waiting to be paid or making change is cheating.

Codes: Tnsertion of the following words or phrases will inform the dispatcher
and the road boss that you have a problem. If you have a situation in which you
need to call a code and are unable to do so, key up your microphone and get as
much information to the dispatcher as possible. If you hear the dispatcher
repeat any of these words, stay off the air for the other driver's safety. When
the code is cleared by the dispatcher, then you can fransmit whatever you heed
to.

A) Capitol (car number): You wish to have a sheriff's unit meet you at your
destination. For example, "Capitol 6 loaded to the Nugget" means that, for
reasons you cannot discuss over the air, you want an officer to meet you at the
Nugget.

B) Jockey: You are in a situation of imminent danger or are anticipating a
problem with your fare. All other drivers stay off the air.

' C) Zero: You are being physically attacked or need emergency assistance.
The dispatcher will call the sheriff's office immediately, and then repeat your
message so the other drivers know to stay off the air. Be careful not to use
the word “zero” in ordinary fransmissions.
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Complaints: Unhappy customers will call the dispatcher or management for a
variety of reasons. Some of these reasons might be driving habits, lack of
change, trip route, appearance, attitude, etc. Too many complaints would
indicate a career change.

Courtesy: One of the most important words in the cab industry. Extend
courtesy to your passengers, the public, and other drivers. You are highly
visible and your courtesy, or lack of it, will be noticed.

Criminal Activities: Not tolerated on or off shift.

Crosswalks: Exercise extra caution in blind situations, i.e. where traffic is
slowing down or stopped for reasons not immediately known. Slow down or stop
until you are sure the crosswalk is clear.

Cruising: Driving around, looking for fares, rarely productive in Carson City.

Defensive Driving: All drivers should pass a defensive driving course before
going on the road; and every 2 years thereafter.

Deliveries: Go to the door of the address that wants the delivery. Get the
money up front. Run the meter both ways (round trip). Make every atfempt to
do the shopping quickly and accurately. Some drivers prefer not to deliver
alcohol.

If you're not comfortable with it, don't do it.

Dispatch: Radio service provided by the Company. Always let the dispatcher
know what you are doing; getting in or out of your car, going to lunch, etc. The
dispatcher works directly for the Company and is not o be used as your
secretary.

Dispatch Office: Unless you're on legitimate business, STAY OUT of the
dispatch office. If it is determined that you have stolen a call out of the
dispatch office, you will be terminated.
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Lease Fees: As an independent contractor with Capitol Cab, the lease fee set
forth by management will be set at $5.00 plus 50% of your meter total daily.
This fee is non-negotiable and must be paid every day.

Long-Cabbing: The practice of calling a zone or on a stand before actually
getting there. DON'T DO IT!

Meter: The meter must be in the “hired" position for all fares, passengers, or
deliveries. Meter readings are to be recorded on your trip sheet. The operation
of the meter is fully explained during your orientation and training.

Money: Do not flash large amounts of money. Be careful when asked if you can
break large bills. It may be a set up. When you're turning in your book, please
“face” your money: all the bills facing the same direction and same side up. Also
change up. The manager has to count all the money every day. The easier you
make it for him, the better for everyone.

Narcotics: Illegal substances are not condoned on or off shift.

Night Driving: Less visibility demands more caution. Watch for animals when
you're out of fown. Remember that you have a better chance of meeting a drunk
driver at night. Drive defensively.

No-Goes: You cannot find the customer you were dispatched for. A legitimate
ho-go entitles you to be put back on 1 in the line up. A ho-go from a personal
entitles you to go back to where you were in the line up. A phony no-go to save
your position will get you parked and/or terminated.

No Pay: If a passenger won't pay the fare you are entitled to make a citizen's
arrest under the "Defrauding an Innkeeper” statutes. Take into consideration

the circumstances and how much time it will take to file a report.

Pandering: If your customer asks you about the legal brothels in the areq, you
may discuss the subject with them. If you bring up the subject, you may be
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guilty of pandering: the solicitation or provision of prostitution. This is strictly

prohibited by Nevada State Law.

Parked: If you commit an infraction that warrants it the road boss may "gas” or
“park” you. Don't argue, gas the car and return it to the shop. All "gassings” or
“parking” are written up and reviewed by management.

Personals: A customer requests a specific driver. Unless you are on 1, you may
refuse a personal or pass it to another driver. However, you are not allowed to
pass it to a driver on another shift. Personals are generally dispatched as soon
as they come in. Your regular customers must ask for you every time they
call. Otherwise, you will not be dispatched on the call.

Pocket Personals: A personal you have pre-arranged or who has called you on
your cell phone. Tell the dispatcher about your personal. Try to encourage your
personals o go through the dispatcher. Dispatch may be holding other calls for
you that may have called first.

Pushing: DO NOT push any other vehicle with your car. The air bag may deploy
and you will be held responsible for its replacement.

Radio (Car): Do not let the stereo system interfere with your work. If it does,
then the radio will be removed from the car.

Radio (Cab): Always listen to your radio. DO NOT turn it off while on a trip.
The dispatcher may be trying to give you a bingo or need to communicate with
you. Use air time as little as possible. Keep your transmissions short and to the
point,
Radio Procedures: When calling your trips you should:

A) Call your car number.

B) Wait for the dispatcher to respond. Be sure it is you they are responding
to.

C) Give your trip information to the dispatcher. LE., your destination, if it's
a round trip, or has stops, etc.
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D) Calling clear when you are finished with your trip. Give the dispatcher
your clear amount. If it's an out of town trip, the dispatcher will need your
clearing time, as well.

E) Be sure to be clear, concise, and to the point. Make sure all your
information is correct.

If the dispatcher is busy and cannot respond to you quickly, please be
patient and wait until you hear their voice, then proceed.

Round: You are clearing at the point where you picked up. Tell the dispatcher.

Security Deposit: As a driver, you must pay $20.00 per week towards an
accident fund. This fund is to pay for any at fault accidents or damage to the
car you might have. At the end of your employment with Capitol Cab, If have
not had any accidents or done any damages to the cars, you will receive all
monies due to you. You will be paid within a period of 30 days, less any monies
owed to the Company.

Service Area: The area in which we provide service includes Carson City
Township, portions of Washoe County, all of Douglas and Lyon Counties.

Shift Change: The car should be fueled, clean, and at the shop 15 minutes
before the beginning of the next shift. While an overlap sometimes occurs, all

efforts should be made to avoid this.

Smoking: Do not smoke when you have a passenger in the car. Use your ashtray,
not the streets, for butts.

Speed Bumps: They are there for a reason. Slow down. Speed bumps can easily
damage your car. This kind of damage is considered abusive.

Stands: The only stand in Carson City is at the Nugget.

Stacking: Calling in “clear” when in fact you are not. Don't do it, it's not allowed.
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Tips: The result of good service. You may not ask for a tip or harass the
customer in any way for a tip, or the lack thereof.

Tipping Dispatchers: The dispatchers are not allowed to ask for tips, but as a
driver you can tip them. If you think they are doing a good Job please feel free
to show them how much you appreciate them.

Transporting: Refers to driving a customer's vehicle. The Company's insurance
does not permit us to do this. And will result in TERMINATIONII

Trash: Dispose of trash properly. Do not use private dumpsters. Do not litter.

Trip Sheet: Provide the information indicated. Detailed trip sheet information
is contained in the driver's manual.

U-turns: U-turns are prohibited. U-turns are the cause of most accidents and
are not allowed anywhere.

Vouchers: All trips on vouchers or charge slips should be cleared with the
dispatcher. Some vouchers also require a Company charge slip. Make sure the
information is clear and legible. It should also include the passenger's name.
Unless instructed by the company or its representatives do not, and I repeat,
do not add a tip to the voucher. This is considered stealing from our customers
who have these accounts set up with us. It can cause us to lose these
customers or accounts. If you are caught doing this you will be parked and
required to speak with management. This offense can and will lead to you
standing in the unemployment line.

Waiting Time: The current rate for waiting time is $23.00 per hour. Waiting
time accrues at the rate of .46 for every 50 seconds. At speeds of less than

12.5 mph, the meter automatically goes on waiting time.

Weapons: The Company's Certificate requires us to obey all County, State, and
Federal statutes. It is against Company policy to carry weapons in the car.

JA 323



Tips: The result of good service. You may not ask for a tip or harass the
customer in any way for g tip, or the lack thereof.

Tipping Dispatchers: The dispatchers are not allowed to ask for tips, but as a
driver you can tip them. Tf you think they are doing a good job please feel free
to show them how much you appreciate them.

Transporting: Refers to driving a customer's vehicle. The Company's insurance
does not permit us to do this. And will result in TERMINATIONII

Trash: Dispose of trash properly. Do not use private dumpsters. Do not litter.

Trip Sheet: Provide the information indicated. Detailed trip sheet information
is contained in the driver's manual.

U-turns: U-turns are prohibited. U-turns are the cause of most accidents and
are not allowed anywhere.

Vouchers: All trips on vouchers or charge slips should be cleared with the
dispatcher. Some vouchers also require a Company charge slip. Make sure the

who have these accounts set up with us. It can cause us to lose these
customers or accounts. Tf you are caught doing this you will be parked and
required to speak with management. This offense can and will lead to you
standing in the unemployment line.

Waiting Time: The current rate for waiting time is $23.00 per hour. Waiting
time accrues at the rate of 4¢ for every 50 seconds. A+ Speeds of less than

12.5 mph, the meter automatically goes on waiting time.

Weapons: The Company's Certificate requires us to obey all County, State, and
Federal statutes. It is against Company policy to carry weapons in the car.
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Drug Testing: Capitol Cab has a no tolerance rule. In accordance with the
Transportation Service Authority, all employees or lease drivers will submit to
a random, regulated drug screen. Any and all employees or lease drivers that
refuse this drug screening, for any reason, will be ferminated. Any person that
does not pass the drug screening will be terminated.

Documents: Always carry your driver's license, medical card, and S.0. card.

Double Loading: Permitted with the consent of the first fare. Run the trip to
the first destination. Clear the meter and re-flag, to the second destination.
Write both trips on your trip sheet.

Extras: We are certified to carry up to four people with no extra charge.

Estimates: If you need an estimate for a fare, ask the dispatcher or the road
boss.

Flags: Before taking any flag, check with the dispatcher! Another car may
have already been dispatched to that customer and you will be stealing the call.
Always ask if you can take the flag first.

Flat Rating: Our certificate does not permit flat-rating. (The charging of an
amount that is different from the meter.) It is not allowed.

Fluids: The life blood of your car. Check your fluids before going on the road.

Gambling: Gambling is on your time and your money. If you lose your book due
to gambling you will be TERMINATED, NO EXCEPTTONSII

Gassing: Usually the dispatcher will tell you when it is time to gas at the end of
your shift. Make sure the tank is topped off. Get a receipt and turn it in with
your trip sheet.

Grievances: Be professional. Take your grievance to the road boss or
management,
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~ Weather: A major factor for safe driving, Remember, the roads become very
slippery at the beginning and during any kind of precipitation. The Company
provides winter driving training.

Zones: Carson City is divided into 4 zones; north, east, south, and the "block”.
Out.of county zones are as follows:
1) South of the Douglas County Line.
2) East of the Virginia City turn off for Lyon County.
3) North of the East Lake Blvd. exit to Just south of the Mount Rose Highway
for Washoe County.

Please remember these rules are designed to be safe and fair to all parties
involved. If you have any questions or concerns, please feel free to contact
fmanagement or your road boss.

Thank You.
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CURTIS B. COULTER, ESQ., NSB 3034
Law Offices of Curtis B. Coulter, P.C.
403 Hill Street

Reno, Nevada 89501

Tel (775) 324-3380

Fax (775) 324-3381
ccoulter@coulterlaw.net

LEON GREENBERG, ESQ., NSB 8094
DANA SNIEGOCKI, ESQ., NSB 11715
Leon Greenberg Professional Corporation
2965 South Jones Blvd - Suite E3

Las Vegas, Nevada 89146

Tel (702) 383-6085

Fax (702) 385-1827
leongreenberg@overtimelaw.com
dana@overtimelaw.com

Attorneys for Plaintiffs

IN THE SECOND JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR WASHOE COUNTY

ARTHUR SHATZ and RICHARD FRATIS, Case No.: CV 15-01359

Individually and on behalf of others

)
)
similarly situated, ) Dept.: 8
)
Plaintiffs, ) PLAINTIFF’S FIRST SET OF
) INTERROGATORIES TO THE
Vvs. ) DEFENDANT
)
ROY L. STREET, individually and doing )
business as CAPITAL CAB, )
)
Defendant.
TO: ROY L. STREET, defendant, and his attorneys of record
SET: ONE

Pursuant to Rule 33 of the Nevada Rules of Civil Procedure, plaintiffs request that
defendant furnishes sworn, separate, and complete written answers to each interrogatory
set forth herein to the Leon Greenberg Professional Corporation, attorney for plaintiffs, at

2965 South Jones Boulevard, Suite E3, Las Vegas, Nevada, 89146, which answers,
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according to Rule 33 of the Nevada Rules of Civil Procedure, should be made within thirty
(30) days of the service of this Demand.

These interrogatories shall be deemed to continue beyond the date when the
defendant serves its responses to the same, and defendant shall supplement its answers if
further knowledge, information, or documents are acquired by the defendant,, its agents,
representatives, or attorneys subsequent to the date of the original response.

DEFINITIONS AND INSTRUCTION

1. If any request is deemed to call for the production of privileged information
provide the following information:

a. the reason for withholding the information;

b. a statement of the basis for the claim of privilege, work product
or other ground of non-disclosure

2. If you contend that it would be unreasonably burdensome to obtain and provide
any of the information called for in response to any of these requests, then in response to
the appropriate request:

a. produce and set forth all such information as is available to you
without undertaking what you contend to be an unreasonable burden;

b. describe with particularly the efforts made by you or on your
behalf to secure such information including, without limitation, identification of persons
consulted, description of files, records, and documents reviewed and identification of each
person who participated in the gathering of such information with specification of the amount
of time spent and nature of work done by each person; and

C. state with particularity the ground on which you contend that
additional efforts to obtain such information would be unreasonably burdensome.

3. These requests should be considered to be continuing, and supplemental
answers should be served as further information becomes available pursuant to Rule 26(e)
of the Federal Rules of Civil Procedure.

4. If any request herein cannot be complied with in full, it shall be complied with to
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the extent possible with an explanation as to why full compliance is not possible.

5. With respect to information that is responsive but is withheld, the following

additional information shall be provided:
a. the grounds asserted supporting the failure to produce;
b. the factual basis for a claim of privilege and/or confidentiality;

6. The source or sources of the information provided in each interrogatory
response shall be specifically identified.

7. If in answering these requests, you claim any ambiguity in interpreting either the
request or a definition or instruction applicable thereto, such claim shall not be utilized by
you as a basis for refusing to respond, but there shall be set forth as part of the response
the language deemed to be ambiguous and the interpretation chosen or used in responding
to the request. |

8. Unless otherwise specified, the time period covered by these demands is July
1, 2007 to the present.

9. The plural and singular tense shall be deemed to be used throughout these
demands and definitions and responses shall be made as if demands were made in both

the plural and singular tense regardiess of how such demands are actually worded herein.

10. The conjunctive and disjunctive tense (“and/or”) is to be deemed used
throughout these demands and definitions and defendant should respond to all demands as
if they are made in both the conjunctive and disjunctive tense except in respect to those
demands which clearly qualify a demand by using the conjunctive tense to narrow the scope
of the material sought.

11. The term “Defendant” refers to the defendant appearing on the caption of this
case and represented by the law office(s) receiving this request.

INTERROGATORIES
INTERROGATORY NO. 1:

In respect to the health insurance benefits offered by defendant to its taxicab
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drivers from July 1, 2007 through the present, state with specificity the premium contribution
(in dollars and cents) required to be paid by all such taxicab drivers to obtain health

insurance benefits for such taxicab driver and his/her dependents.

INTERROGATORY NO. 2:

In respect to the health insurance benefits offered by defendant to its taxicab
drivers from July 1, 2007 through the present, state with specificity the waiting period (in
days, months, or years) that a taxicab driver must wait, after his/her first day of employment,

until he/she is eligible to obtain health insurance benefits offered by defendant.

INTERROGATORY NO. 3:

In respect to the health insurance benefits offered by defendant to its taxicab
drivers from July 1, 2007 through the present, state with specificity all qualifications a
taxicab driver must meet to become eligible to obtain health insurance benefits offered by
defendant, including but not limited to, the minimum number of hours or shifts (specifying
how many hours of work constitute a “shift”) per week or per month or per year (and the
minimum amount of time, if any, that must be worked each such “shift”) a taxicab driver
must work to be eligible to obtain such health insurance benefits or maintain their eligibility

to receive such benefits without having to make any additional premium payment.

INTERROGATORY NO. 4:
State with specificity the contents of all communications defendant or any of its
owners, principals, officers, and/or managers had any time prior to January 21, 2015
concerning defendant’s legal obligations to its taxicab drivers with the minimum wage as
specified in Article 15, Section 16 of the Nevada Constitution, including but not limited to all
communications discussing such obligations with any attorney. A response to this
interrogatory should include, but not be limited to, the dates on which such communications

took place, the identity of all persons who were parties to such communications, and the
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contents of all such communications.
INTERROGATORY NO. 5:
State with specificity the contents of all communications defendant or any of its
owners, principals, officers, and/or managers had any time prior to January 21, 2015
concerning whether or not defendant were required to comply to the provision of Article 15,
Section 16 (A) of the Nevada Constitution that states: “An employer shall provide written
notification of the rate adjustments to each of its employees and make the necessary payroll
adjustments by July 1 following the publication of the bulletin,” including, but not limited to all
communications discussing such subject with any attorney. A response to this interrogatory
should include, but not be limited to, the dates on which such communications took place,
the identity of all persons who were parties to such communications, and the contents of all
such communications.
INTERROGATORY NO. 6:
Set forth the name, last known address, and last known telephone number for all
persons employed by as managers, assistant managers, supervisors, and dispatchers from

July 1, 2007 but who are no longer so employed with defendant.

DATED this 5" day of August, 2016.

Leon Greenberg Professional Corporation

By:/s/ Leon Greenberg

Leon Greenberg, Esq.

Nevada Bar No.: 8094

2965 South Jones Boulevard - Suite E3
Las Vegas, Nevada 89146

Tel (702) 383-6085

Attorney for Plaintiff
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CERTIFICATE OF MAILING

The undersigned certifies that on August 9, 2016, she served the within:

PLAINTIFFS’ FIRST SET OF INTERROGATORIES

by depositing the same in the U.S. mail, first class postage, prepaid, addressed as
follows:

TO:

Michael A. Pintar, Esq.
Andrew C. Joy, Esq.
Glogovac & Pintar

427 West Plumb Lane
Reno, Nevada 89509

Attorneys for Defendant

/s/ Sydney Saucier

Sydney Saucier
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CURTIS B. COULTER, ESQ., NSB 3034
Law Offices of Curtis B. Coulter, P.C.
403 Hill Street

Reno, Nevada 89501

Tel (775) 324-3380

Fax (775) 324-3381
ccoulter@coulteriaw.net

LEON GREENBERG, ESQ., NSB 8094
DANA SNIEGOCKI, ESQ., NSB 11715
Leon Greenberg Professional Corporation
2965 South Jones Blvd - Suite E3

Las Vegas, Nevada 89146

Tel (702) 383-6085

Fax (702) 385-1827
leongreenberg@overtimelaw.com
dana@overtimelaw.com

Attorneys for Plaintiffs

IN THE SECOND JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR WASHOE COUNTY

ARTHUR SHATZ and RICHARD FRATIS, Case No.: CV 15-01359
Individually and on behalf of others

similarly situated, Dept.: 8

)
)
|
Plaintiffs, ) PLAINTIFF’S FIRST SET OF
) REQUEST FOR ADMISSIONS TO
VS. ) DEFENDANTS
)
ROY L. STREET, individually and doing )
business as CAPITAL CAB, )
)
Defendant.
TO: ROY L. STREET, defendant, and his attorneys of record
SET: ONE

Pursuant to Rule 36 of the Nevada Rules of Civil Procedure, plaintiff propounds
these Requests for Admissions to Defendants.

These requests shall be deemed to continue beyond the date when the defendant
serves its responses to the same, and defendant shall supplement its answers if further

knowledge, information, or documents are acquired by the defendant,, its agents,
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representatives, or attorneys subsequent to the date of the original response.
DEFINITIONS AND INSTRUCTIONS

1. These requests should be considered to be continuing, and supplemental
answers should be served as further information becomes available pursuant to the
applicable rules of the Nevada Rules of Civil Procedure.

2. If any request herein cannot be complied with in full, it shall be complied with to
the extent possible with an explanation as to why full compliance is not possible.

3. The term “Action” refers to the above-captioned civil action, Shatz, ef al v.
Street, dba Capital Cab, Case No. CV 15-01359.

4, The term “Complaint” refers to the Complaint on file in this Action.

5. The term “person” refers to and includes a corporation, partnership, joint
venture, proprietorship, firm, company, employer, unincorporated association, individual,
association of individuals, or any other such entity.

6. The term “individual” means a human being.

7. The term “document” means any written, graphic, or recorded material of
every kind and description, however produced or reproduced, whether draft or final, original
or reproduction, signed or unsigned, and regardless of whether approved, signed, sent,
received, redrafted, or executed, prepared by or for, or in the possession custody or control
of Defendants, their attorneys or other persons acting on Defendants’ behalf. Without
Iimiting the foregoing, the term “document” includes the following: correspondence,
memoranda, electronic mail (“email’) messages, text messages, computer generated
documents, documents maintained on a computer or computer disc or tape, notes jottings,
books, records, reports, surveys, studies, analyses, projections, tapes, recordings, or
transcriptions of verbal conversations or statements, however made, business forms, labels,
papers and forms filed with courts or other governmental bodies, notices, messages,
calendar or diary entries, charts, tabulations, contracts, applications, maps, pamphlets, film
impressions, agreements, statistical or informational accumulation including all forms of

computer storage and retrieval, transportation logs, appointment books, resolutions,
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minutes or informal memoranda of meetings, and copies of documents which are not
identical duplicates of the originals (e.g., because handwritten or “blind” notes appear
thereon or are attached thereto) or materials similar to any of the foregoing.

8. The term “communication” means any manner or form of information or
message transmission, however produced or reproduced, whether by correspondence,
memorandum, or other document, or orally or otherwise, which is made, distributed,
circulated between or among persons or data storage or processing units, in any way, either
directly or indirectly. The term includes any conversation, discussion, meeting, conference
or any other oral statement.

9. The term “identify” means:

a. When used with reference to a document, state: (i) the type of
documents (e.g., letter, email, memorandum, report, tape,
printout, etc.); (i) the date when the document was prepared;
(i) the name of the individual who drafted or prepared the
document; (iv) the present or last known location of the
document or the identity of the individual who has custody of
the document; and (v) such other information sufficient to
enable Defendants to identify the document, such as the
addressee(s), the approximate length in pages, persons who
received copies, and a synopsis of its contents.

b. When used with reference to a person, state its or their: (i) full
name; (ii) organizational status (e.g., corporation, partnership,
etc.); (iii) nature and character of its or their business or
organization; (iv) business address and telephone number; (v)
last known residential address and telephone number; and (vi)
other similar identifying information, with the exception that if
the person to be identified is an individual, then identify as in

subparagraph (c).
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c. When used with reference to an individual, state his or her: (i)
full name; (ii) last known home or business address and
telephone numbers; (jii) job title or position; and (iv) other similar
identifying or contact information.

d. When used with reference to a communication: (i) If written,
identify the document as in subparagraph (a) above; and (i) if
oral, state the date of the communication and the individuals
or persons who sent, received and otherwise had knowledge of
the communication, and state the substance thereof.

10. The term “date” means the day, month, and year. If any of these three (3)
components of the date is unavailable, so state, and give as close an approximation as
possible to the unproduced date.

11. The term “including” means “including without limitation.”

12. The terms “relating to” or “concerning” mean and include: regarding,
pertaining to, constituting, referring to, evidencing, contradicting, reflecting, describing,
embodying, concerning, mentioning, supporting, corroborating, proving, showing, refuting,
including, or has anything to do with, and in each instance, directly or indirectly. These
terms mean, without limitation, any reference or relationship which either (a) provides
information with respect to the subject inquiry, or (b) might lead to individuals who, or

documents which, might possess or contain information with respect to the subject of

inquiry.
13. The terms “and” and “or” shall be both conjunctive and disjunctive.
14, The term “any” includes “all,” “every,” and “each,” and vice versa.
15. Where the singular is used with reference to any person, document,

communication, or other item, it shall include the plural if, in fact, there are more than one,
and vice versa.
16. If Defendants object to part of an Interrogatory and refuse to answer or

produce pursuant to that part, Defendants should state their objection and respond to the
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remainder of that Interrogatory. If Defendants object to the scope or time period of an
Interrogatory and refuses to answer for that scope or time period, Defendants should state
their objection and respond to the Interrogatory for the scope or time period she believes is
appropriate.

17. In producing documents in response to these Requests For Admissions,
please indicate, by number, the specific Interrogatory to which each document or group of
documents is responsive.

18. If any documents requested herein have been lost, stolen, discarded, or
destroyed, the document so lost, discarded, stolen, or destroyed shall be identified as
completely as possible, including the identification set forth below regarding privileged
matter and the following information: date of disposal or loss or theft, person authorizing the
disposal, persons having knowledge of the disposal, loss, or theft, and the person disposing
of the document.

19. If you object to any part of an Interrogatory because of a privilege, please
provide the following information:

a. the nature of the privilege claimed (including work product);

b. if the privilege is being asserted in connection with a claim or defense
governed by state law, the state privilege rule being invoked;

C. the date of the document or communication;

d. if a document: its type (correspondence, memorandum, facsimile, etc.),
custodian, location, and such other information sufficient to identify the
document for a subpoena duces tecum or an Interrogatory, including,
where appropriate, the author(s), the addressee(s), and, if not apparent,
the relationship between the author(s) and addressee(s);

e. if a verbal communication: the place where it was made, the names of
the persons present while it was made, and, if not apparent, the
relationship of the persons present to the declarant; and

f. the general subject matter of the document or communication.
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20.  These Requests For Admissions are to be regarded as continuing in nature
pursuant to Nevada Rule of Civil Procedure 26(c), and Defendants are requested to provide,
by way of supplemental responses, any additional information later obtained by Defendants,
their attorneys, or any other person or entity for or on their behalf, which information will
augment or otherwise modify any response given to these Requests For Admissions.

21. The term “plaintiffs” refers to the individual named plaintiffs in the complaint filed
in this action and all other persons similarly situated to the plaintiffs.

23.  The terms “document” and “documents” include every memorialization in every
medium of every kind and nature.

24.  The term “gross taxable income” as used in these requests means the wages
paid by defendants to its taxicab drivers excluding any tips collected by such taxicab drivers.
As used herein, “wages” is given the meaning set forth in NRS 608.012.

25.  Unless otherwise specified, the time period covered by these demands is July
1, 2007 to the present.

REQUEST FOR ADMISSIONS

1. Admit the insurance premium contribution defendant’s taxicab driver
employees were required to pay, from July 1, 2007 through the present, to secure health
insurance coverage for both themselves and their dependents under the health insurance
plan offered by defendant, exceeded 10 percent of each such taxicab drivers’ gross taxable
income from the defendant each month.

2. Admit the insurance premium contribution defendant’s taxicab driver
employees were required to pay, from July 1, 2007 through the present, to secure health
insurance coverage for both themselves and their dependents under the health insurance
plan offered by defendant, exceeded 10 percent of some of such taxicab drivers’ gross
taxable income from the defendant each month.

3. Admit that, prior to July 1, 2014, defendants never provided a written
notification of the rate adjustment of the Nevada hourly minimum wage, which adjustment

became effective on July 1, 2007, to each of its taxicab drivers employed on July 1, 2007 or
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thereafter.

4. Admit that, prior to July 1, 2014, defendants never provided a written
notification of the rate adjustment of the Nevada hourly minimum wage, which adjustment
became effective on July 1, 2010, to each of its taxicab drivers employed on July 1, 2010 or
thereafter.

5. Admit that some of defendant’s taxicab driver employees, from July 1, 2007
through the present, were employed by defendants during days that the benefits conferred
by defendant’s health insurance plan were unavailable to them because they were not
qualified to participate in such health insurance plan irrespective of their willingness to pay a
portion of an insurance premium to receive those benefits.

6. Admit that on or after July 1, 2007, defendant imposed a waiting period that
exceeded six months, after the date of hire, for taxicab drivers to become eligible to receive

health insurance benefits, provided by the defendant, for themselves and their dependents.

DATED this 5" day of August, 2016.

Leon Greenberg Professional Corporation

By:_/s/ Leon Greenberg

Leon Greenberg, Esq.

Nevada Bar No.: 8094

2965 South Jones Boulevard - Suite E3
Las Vegas, Nevada 89146

Tel (702) 383-6085

Attorney for Plaintiff
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CURTIS B. COULTER, ESQ., NSB 3034
Law Offices of Curtis B. Coulter, P.C.
403 Hill Street

Reno, Nevada 89501

Tel (775) 324-3380

Fax (775) 324-3381
ccoulter@coulterlaw.net

LEON GREENBERG, ESQ., NSB 8094
DANA SNIEGOCKI, ESQ., NSB 11715
Leon Greenberg Professional Corporation
2965 South Jones Blvd - Suite E3

Las Vegas, Nevada 89146

Tel (702) 383-6085

Fax (702) 385-1827
leongreenberg@overtimelaw.com
dana@overtimelaw.com

Attorneys for Plaintiffs

IN THE SECOND JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR WASHOE COUNTY

ARTHUR SHATZ and RICHARD FRATIS, Case No.: CV 15-01359
Individually and on behalf of others

similarly situated, Dept.: 8

)
)
)
Plaintiffs, ) PLAINTIFF’S FIRST REQUEST
) FOR THE PRODUCTION OF
VS. ) DOCUMENTS
)
ROY L. STREET, individually and doing )
business as CAPITAL CAB, )
)
Defendant.
TO: ROY L. STREET, defendant, and his attorneys of record
SET: ONE

Pursuant to the applicable provisions of the Nevada Rules of Civil Procedure § 34
and the Local Rules of this Court plaintiff request that the defendant produce the following
items within 30 days of the service of this request or within such other time frame allowed by
said Rule at the Law Office of Leon Greenberg, Professional Corporation, attorney for

plaintiff, at 2965 South Jones Boulevard, Suite E3, Las Vegas, Nevada, 89146, for
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inspection and copying. This request seeks in the first instance, in lieu of producing such
items for inspection and copying, the production of copies of such items which defendant
can produce and/or have delivered on or before such date. If defendant wishes to produce
the original items for production and copying it needs to contact plaintiff's counsel to confirm
their appearance on such date with such items and/or to arrange another mutually

convenient date for such production.

INSTRUCTIONS AND DEFINITIONS

1. These requests should be considered to be continuing, and supplemental answers
should be served as further information becomes available pursuant to Rule 26(e) of the
Nevada Rules of Civil Procedure.
2. In complying with this Request for Production of Documents, you are required to
produce all documents specified herein that are in your possession, custody or control or
which are otherwise available to you.
3. If any request herein cannot be complied with in full, it shall be complied with to the
extent possible with an explanation as to why full compliance is not possible.
4. With respect to each document or communication that is responsive but is withheld,
the following additional information shall be provided:

a) the grounds asserted supporting the failure to produce;

b) the factual basis for a claim of privilege and/or confidentiality;

c) the subject matter, date, author, recipient, addressee and number of pages;

d) the subject matter, date, parties and medium for each communication;

e) the current or last known location of the document; and

f) the current or last known person retaining the document.
5. If a requested document cannot be located, then identify such document by setting
forth:

a) the last known person retaining the document;

b) whether the document is lost and the efforts made to locate the lost document;
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c) whether the document was destroyed or discarded and the date, manner,
reason and person responsible for such action; and

d) a statement describing the document, including a summary of its contents, the
author and the persons to.whom it was sent or shown.
6. If any documents which contained responsive information no longer exist, identify
each by setting forth:

a) all the information contained in the document;

b) the type of document (e.g., letters or memoranda);

c) the time period when the documents were maintained:;

d) all persons who have or had knowledge of the contents of the documents;

e) the circumstances of the loss or destruction; and

f) all persons who have knowledge of the loss or destruction.
7. If any identified document is subject to destruction under any document retention or
destruction program, the document(s) should be exempted from any scheduled destruction
until the conclusion of this lawsuit or unless otherwise permitted by the Court.
8. Separate responses should be given to each document request. If a document is
responsive to more than one request, additional copies are not needed, but the subsequent
responses should identify the request for which the document was produced.
9. The source or sources of each document produced shall be specifically identified.
10. Please produce clear and legible copies of the originals of all documents
requested, as well as any and all copies of such original documents that bear any mark or
notation not present on the original.
11. If in answering these requests, you claim any ambiguity in interpreting either the
request or a definition or instruction applicable thereto, such claim shall not be utilized by
you as a basis for refusing to respond, but there shall be set forth as part of the response
the language deemed to be ambiguous and the interpretation chosen or used in responding
to the request.

12. Unless otherwise specified, the time period covered by these demands is July 1,
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2007 to the present.

13. The plural and singular tense shall be deemed to be used throughout these
demands and definitions and responses shall be made as if demands were made in both
the plural and singular tense regardless of how such demands are actually worded herein.
14. The conjunctive and disjunctive tense (“and/or”) is to be deemed used throughout
these demands and definitions and defendant should respond to all demands as if they are
made in both the conjunctive and disjunctive tense except in respect to those demands
which clearly qualify a demand by using the conjunctive tense to narrow the scope of the
material sought.

15. The term “Defendant” refers to defendant in this action represented by the law
office(s) receiving this request.

16. In the event that any documents requested for production herein exist in electronic
(be it database, word processing, or other computer software) form, or were generated from
such electronic form, please specify the electronic form for each document produced, and
produce such materials in their native, electronic form, as opposed to paper documents or
PDF documents. This includes the actual database files or other computer files in their
original, native, format.

17. In the event the documents to be produced in response to these requests exceed
500 pages, and the documents to be produced, or some of them, exist in electronic (be it
database, word processing, or other computer software) form, or were generated from such
electronic form, the production of such documents in their original electronic form (and not in
paper form) is requested and please contact plaintiff's counsel to make arrangements for
the production of such documents in electronic form.

18. If a request seeks documents containing information that has not been compiled or
organized by the defendant in the exact form requested, but the information requested
exists in an electronic form from which such document(s) can be produced, a complete copy
of such electronic form (database) can be produced in lieu of the specifically requested

documents.
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19. The term “plaintiff” refers to the persons named as plaintiff in the caption of this
case.
20. The term “defendant’s taxicab drivers” refers to all persons who drove defendant’s
taxi cabs and while doing so transported one or more paying passengers. The term refers
to all such persons who leased such taxi cabs from defendants and as a result of such
lease were, if otherwise qualified, legally authorized to drive such taxi cabs and while doing
so transport fare paying passengers in such taxi cabs. The term also includes all persons
the defendant allowed or permitted to drive its taxi cabs and transport paying customers in
such taxi cabs in the absence of any such lease agreement with the defendant.
21. The term “document” means every recording or record of whatever nature,
including all paper records and computer (electronic data) records and audio and video

recordings.

DOCUMENTS TO BE PRODUCED
1. Produce copies of all taxi cab lease agreements and all other agreements
entered into between the defendant and defendant’s taxicab drivers for all periods from July

1, 2007 through the present.

2. Produce copies of all records setting forth the activities Defendant’s Taxi Cab
Drivers from July 1, 2007 through the present. This request seeks, in the first instance, the

production of electronic computer database or other computer data files that contain

such information, which would include all details of amounts earned (whether calculated on
a commission, hourly or other basis) or collected by each of Defendant’s Taxi Cab Drivers,
whether from the collection of customer fares or otherwise, each day or each pay period,
hours worked each day or each pay period, tips received or credited each day or each pay
period, and deductions made from amounts paid or to be paid by defendant to its taxi

drivers. If such information, or all of such information, is not available in such computer file
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form, other forms that contain such information can be substituted, but only for such
information (or portion of such information) that is not available in computer file form. Such
substitution may include the following paper documents (or computer images of such
documents) which should contain some or all of the requested information:

a) Pay stubs or other records of payment amounts made;

b) Copies of cancelled checks if no paystub is produced for such check;

¢) Time records (including time log, time card, computer time keeping system
reports or printouts and similar records);

d) 1099 forms;

e) All other records of whatever nature that show or refer to either the hours worked
by, or the amounts paid to, or amounts owed to or work performed by, the plaintiff and

persons similarly situated to the plaintiff.

3. Produce copies of all releases, waivers or settlement agreements that purport to
release or settle any actual or potential claim of any taxicab driver of the defendant for
unpaid monies owed to them by the defendant or that affirm or acknowledge receipt by any
taxicab driver of the defendant of full payment of any wages, penalties or other monies

owed to such person by the defendant.

4. Produce copies of all records detailing the “trips” performed by the named
plaintiff and defendant’s taxicab drivers from July 1, 2007 through the present. For the
purpose of this request, the term “trip” refers to the driving of passengers by a taxicab driver
for which a fare was collected. This request seeks the production of such materials in their
original, native, electronic form (data or database format) and not in a form that is converted
from a data file into PDF images or printed in paper form. If defendant has any concern
about its ability to produce these materials in the requested electronic data format,

defendant’s counsel should contact plaintiff's counsel to discuss proper production.
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5. Produce copies of all documents that detail, mention, or illustrate the method
and manner of compensation to be paid to the plaintiff defendant’s taxicab drivers by the

defendant for the performance of taxicab driving.

6. Produce copies of all handbooks, rules, instructions, directions and manuals and

similar documents distributed to the plaintiff and defendant’s taxicab drivers.

7. Produce copies of all records and documents containing any information setting
forth or relating to the commission rates paid to or promised to plaintiff and defendant’s

taxicab drivers for the performance of taxicab driving from July 1, 2007 through the present.

8. For each affirmative defense asserted by the defendant, separately identify and
produce all documents relevant to the defense.

9. Identify and produce all documents which heretofore have not been produced,
but which relate to or support the defendant’s affirmative defenses or contradicts the claims
made in plaintiff's complaint or that the defendant reserve the right to rely upon at the time

of trial.

11. Identify and produce a list of the names and addresses of all persons similarly
situated to the plaintiff who leased taxis from the defendant from July 1, 2007 through
December 31, 2015, such taxi leases containing a requirement that the defendant receive a

portion (percentage) of the fares collected by the leasing taxi driver.

12. Produce copies of all insurance policies and/or bonds that may be available to

pay any damages sought by the plaintiff in his complaint.

13. Produce a copy of all contracts of whatever nature entered into between the

plaintiff (and defendant'’s taxicab drivers) and the defendant, including, but not limited to, all
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independent contractor agreements which such persons worked under and which were in

effect from anytime between July 1, 2007 to the present.

14. Produce copies of any documents relating to or mentioning any investigation,
inquiry, or correspondence directed to or mentioning the name of, or in the possession of,
the defendant. Such documents, investigations or inquiries originating with either the
Nevada Labor Commissioner or the United States Department of Labor, such documents
mentioning or referring to any claims for unpaid wages (of any sort) by taxicab drivers of the
defendant or any other person or entity. This request includes the production of all
documents generated as a result of, or used in connection with, any audit conducted by or
of the defendant in connection with any claims for unpaid wages by employees performing

taxicab driving services. This request is not limited to any time frame.

15. Identify and produce copies of all papers related to or mentioning any litigation
in which the defendant, or any non-publicly traded corporation in which they had an
ownership interest in, are named as defendant(s) and which litigation involved any claim for

unpaid wages. This request is not limited to any time frame.

16. Produce a complete copy of the personnel file and all other records in the

possession of the defendant on the named plaintiffs.

17. Identify and produce copies of all documents furnished by the defendant
to the Nevada Labor Commissioner or the United States Department of Labor, wage and
hour division for any reason. This includes all documents, computer data files, or
information in computer systems, that were provided to or made available for inspection and
review by the defendant to the United States Department of Labor in connection with their
investigation(s) of defendant’s compliance with the Fair Labor Standards Act, such things to

be produced even if they were not actually inspected and reviewed by the United States
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Department of Labor.

18. Identify and produce all documents that mention or contain any reference

to the plaintiffs.

19. Produce copies of all statements gathered since the commencement of this
litigation, such statements bearing on any facts and circumstances contained in the
complaint filed in this action, and such statements gathered in preparation of the defense of

the plaintiff's claims in this action and on which defendant may rely.

20. Produce copies of all attendance records for the plaintiffs and defendant’s
taxicab drivers from July 1, 2007 through the present, such records demonstrating whether
any of such persons were present or absent at the defendant’s facilities on a particular day.
This request seeks the production of such materials in their original, native, electronic form
(data or database format) and not in a form that is converted into PDF images or printed in
paper form. If defendant has any concern about its ability to produce these materials in the
requested electronic data format, defendant’s counsel should contact plaintiff's counsel to

discuss proper production.

21. Produce all documents containing identifying information (name, address, and
telephone number) of all persons formerly employed by defendant in any capacity other
than as taxicab drivers (including, but not limited to, former managers, assistant managers,
supervisors, dispatchers, administrative employees, etc.), such persons having been

employed any time after July 1, 2007 and who are no longer employed by defendant.

22. Produce/ldentify copies of all e-mails and/or other written communications
between or among any of the corporate owners of the defendant in this action, such

communications concerning the above captioned lawsuit and/or activities relating to the
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filing of this lawsuit. Excluded from this request are any communications in which counsel
for the defendant was an author or recipient of such communication when such

communication was first made or dispatched but defendant should produce copies of any
such communications that were subsequently made or dispatched to persons who are not

counsel for the defendant.

23. For all time periods since July 1, 2007 during which defendant claims it does
not otherwise possess accurate records of the hours worked each day or each pay period
by its taxi cab drivers, produce copies of the trip sheets and other records of the trips (taxi
passenger transports) performed by the named plaintiff defendant’s taxicab drivers. For the
purpose of this request, the term “trip” refers to the driving of passengers by a taxicab driver
for which a fare was collected. This information, if created, kept or maintained and fully
available in computer file form (database form), is sought in that form and you should
contact plaintiff's counsel to arrange for production of such computer file(s) in an

appropriate format.

24, Produce all documents created by, posted by, or provided by defendant
to defendant’s taxicab drivers in compliance with Article 15, Section 16 (A) of the Nevada
Constitution concerning written notification to employees of the minimum wage rate

adjustments discussed in such section.

25. Produce all communications, advisements, letters, memoranda, or other
documents relied upon by defendant to determine whether or not defendant was required to
comply to the provision of Article 15, Section 16 (A) of the Nevada Constitution that states:
“An employer shall provide written notification of the rate adjustments to each of its
employees and make the necessary payroll adjustments by July 1 following the publication
of the bulletin.” This request includes all documents and communications between the

defendant and any other person, including but not limited to, management advisors,

10
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consultants, and attorneys. This request is not limited to any particular time frame.

26. Produce copies of all documents or records that discuss, mention, detail,
or demonstrate the availability of, cost of, premiums associated with, and waiting period for,
any health insurance plan or coverage, including family coverage, offered by defendant to

its taxicab drivers from July 1, 2007 through the present.

27. Produce all computer data files from defendant’s taxicab meters or any
other source that contain information concerning the use or operation of defendant’s taxi
medallions on a daily basis, including but not limited to, information concerning the total time
(in hours and minutes) per day all such medallions are in operation, the operator (taxicab
driver) of such medallion, the number of trips associated with each such medallion each
day, and all other information concerning the use or operation of defendant’s medallions.
Information responsive to this request must include all such information from July 1, 2007

through the present.

28. Produce copies of all IRS 1099 forms for the plaintiff and defendant’s

taxicab drivers who drove taxicabs for the defendant from July 1, 2007 through the present.

DATED this 4™ day of August, 2016.

Leon Greenberg Professional Corporation

By: /s/ Leon Greenberg

Leon Greenberg, Esq.

Nevada Bar No.: 8094

2965 South Jones Boulevard - Suite E3
Las Vegas, Nevada 89146

Tel (702) 383-6085

Attorney for Plaintiff

11
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NOTC

CURTIS B. COULTER, ESQ.

NSB #3034

Law Offices of Curtis B. Coulter, P.C.
403 Hill Street

Reno, Nevada 89501

P: 775 324 3380

F: 775 324 3381
ccoulter(@coulterlaw.net

LEON GREENBERG, ESQ., SBN 8094
DANA SNIEGOCKI, ESQ., SBN 11715
Leon Greenberg Professional Corporation
2965 South Jones Blvd- Suite E3
Las Vegas, Nevada 89146

702) 383-6085

702) 385-1827(fax)
leongreenberg@overtimelaw.com
dana@overtimelaw.com
Attorneys for Plaintiffs

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF
NEVADA

IN AND FOR THE COUNTY OF WASHOE

ARTHUR SHATZ and RICHARD Case No.: CV15-01359, CV15-
FRATIS, Individually and on behalf of 01385
others similarly situated
o Dept.: 8
Plaintiffs,
NOTICE TO TAKE
V. o DEPOSITION
ROY L. STREET, individually and d/b/a
CAPITAL CAB,
Defendants.

PLEASE TAKE NOTICE that pursuant to Nevada Rules of Civil Procedure §
26 and § 30(b), plaintiffs, by their attorneys, Leon Greenberg Professional Corporation,
will take the deposition of defendant, ROY L. STREET. Such deposition will be to
secure testimony from such defendant for all purposes in this litigation, including the
prosecution of the claims of the plaintiffs and on whatever defenses are alleged in this

case by the defendant.
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The witness(es) is to be produced on the 12™ day of December, 2016 at the
hour 0of 10:00 a.m. or another agreed data and time at the law office of Curtis B.
Coulter, P.C., 403 Hill Street, Reno, Nevada 89501 , and will continue day to day until
completed. Such witness(es) will be examined as to the foregoing and all facts and
circumstances bearing upon any and all issues in this litigation. Such deposition shall

be recorded by audio and/or video and/or stenographically.

Dated this 28" day of October, 2016.

Leon Greenberg Professional Corporation

By: /s/ Leon Greenberg

LEON GREENBERG, Esq.
Nevada Bar No.: 8094

2965 South Jones Blvd- Suite E3
Las Vegas, Nevada 89146

(702) 383-6085

Attorney for Plaintiffs
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CERTIFICATE OF MAILING

The undersigned certifies that on October 28, 2016, she served the within:

NOTICE TO TAKE DEPOSITION
by depositing the same in the U.S. mail, first class postage, prepaid, addressed as
follows:
TO:
Michael A. Pintar, Esq.
Andrew C. Joy, Esq.
Glogovac & Pintar
427 West Plumb Lane
Reno, Nevada 89509

Attorneys for Defendant

/s/ Sydney Saucier

Sydney Saucier
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Robison, Belaustegui,

Sharp & Low

71 Washington 5t.
Reno, NV 89503
{7751 329-3151

- Therese M. Shanks, Esq., NSB No.12890

FILED
Electronically
CV15-01359
2016-11-17 03:41:34 PM
3795 Jacqueline Bryant

Mark G. Simons, Esqg., NSB No. 5132 Clerk of the Court
Transaction # 5812467 : csule
ROBISON, BELAUSTEGUI, SHARP & LOW

71 Washington Street

Reno, Nevada 89503

Telephone: (775) 329-3151

Facsimile: (775) 329-7169

Email: msimons@rbsilaw.com and

tshanks@rbsllaw.com

Attorneys for Reno Cab Company, Inc.

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

JEFF MYERS, individually and on behalf of CASE NO.: CV15-01359
others similarly situated,
CASE NO.: CV15-01385
Plaintiff,

VS, '
DEPT. NO.: 8
RENO CAB COMPANY, INC.,

Defendant.

AND RELATED MATTERS.

REPLY TO PLAINTIFF’'S RESPONSE TQO MOTION FOR SUMMARY JUDGMENT
AND OPPOSITION TO COUNTER-MOTION FOR DISCOVERY
PURSUANT TO NRCP RULE 56(F)

Reno Cab Company, Inc. (“Reno Cab”), by and through its attorneys of Robison,
Belaustegui, Sharp & Low, replies to the response to motion for summary judgment and

opposition to counter-motion for discovery pursuant to NRCP 56(f).

l. NEVADA'’S MINIMUM WAGE AMENDMENT DOES NOT APPLY TO
INDEPENDENT CONTRACTORS.

The issue this Court must determine is whether plaintiff Jeff Myers (“Myers”} is an
independent contractor under the terms of his contractual agreement with Reno Cab. It
is suggested that this issue is relatively easy to decide in Reno Cab’s favor since the
Lease clearly states in unambiguous language: “LESSEE is an independent

contractor.” Exh. 1, Lease, /10 emphasis added. Reno Cab is not trying to avoid
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paying minimum wage to employees and Reno Cab is not undertaking any efforts to
circumvent employer-employee law. As an independent contractor, Nevada’s Minimum
Wage Amendment (the “MWA”) is inapplicable and irrelevant.

Myers’ arguments in opposition to sumrﬁaryjudgment all fail because Myers is an
independent contractor and the MWA does not apply to him. Further, the Nevada
Legislature could not make it any more clear that independent contractors are not
subject to the MWA when it amended NRS 608.255(3) to state that as a matter of law,
the “relationship between a principal and an independent contractor” does not give
rise to an employment relationship and such relationship is not subject to any “statutory
or constitutional provision governing the minimum wage paid to an employee . ..
. (Emphasis added).

Myers’ opposition requires that this Court entirely ignore the law of contracts, the
application of the paroi evidence, rule NRS 706.473's provisions, NRS 608.0155's
provisions and NRS 608.255(3)’s provisions. For the reasons that will be shown below,
Myers’ attempt to classify this case as one arising under the MWA because Myers is

somehow an “employee” fails as a matter of law.

A. THE MINIMUM WAGE AMENDMENT IS AMBIGUOUS AS TO WHO
QUALIFIES AS AN “EMPLOYEE” AND “EMPLOYER.”

To prevail on his claim under MWA, Myers must prove that he qualifies as an
‘employee,” and that Reno Cab qualifies as an “employer” under the MWA. By its plain
language, the MWA only applies to “employees” and “employers.” Nev. Const. art. XV, §
6. On its face this enactment does not apply to independent contractors. If Myers is an
independent contractor as defined under his Lease, as defined under NRS 706.473's or
NRS 608.0155's provisions, then the MWA on its face is irrelevant because the MWA
does not apply to independent contractors.”

As an independent ground demonstrating that the MWA does not apply to Myers’

independent contractor relationship, the following analysis is provided. The MWA does

' See NRS 608.255(3) precluding any application of any minimum wage law for an
employee to an independent contractor relationship.
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not contain a clear definition of either “employee” or ‘employer.” An “employee” is
defined as any person who “is employed by an employer.” Id. at § 6(C). “Employer” is
defined as “any individual, proprietorship, partnership, joint venture, corporation, limited
liability company, trust, association, or other entity that may employ individuais or enter
into contracts of employment.” 1d. Under these definitions, then, Reno Cab only
qualifies as an “employer” if it “employs” individuals or enters “into contracts of
employment.” |d. (Emphasis added). The MWA does not define what it means to
“employ” a person or what qualifies as “contract of employment.”

B. THIS COURT MAY LOOK TO STATUTES FOR GUIDANCE.

Myers incorrectly asserts that the Court cannot look to Nevada’s statutes as
interpretative aides in defining constitutional provisions. Myers is wrong because it is
well recognized that state legislatures have “the power, within reasonable limitations, to

prescribe legal definitions of” their state constitution’s language. Malone v. Edwards,

247 S.E.2d 454, 455-56 (S.C. 1978). ltis also well recognized that “where a
constitutional provision may well have either of two meanings, it is a fundamental ruie of
constitutional construction that, if the Legislature has by statute adopted one, its action in

this respect is well nigh, if not completely, controlling.” Armstrong v. Cnty. of San Mateo,

194 Cal. Rprt. 294, 310 (Ct. App. 1983) (internal quotations omitted); see alfso Smith v.
Brantley, 400 So. 2d 442, 448 (Fla. 1981) (holding that “a statute may adopt one of
several possible meanings attributablle to a constitutional provision,” and that these
“legislative constructions are to be given great weight in interpreting the provision™).

In this regard, the Nevada Legislature has spoken and enacted a statute that
specifically defines who should be considered an independent contractor and thus, not
an employee. See NRS 608.0155. Since an individual cannot be both an independent
contractor and an employee if the individual is one—he or she is not the other. Thus, if
an individual meets the requirements of this statute defining him or herself as an
independent contractor, then the individual is not an employee who is subject to the

MWA. As Reno Cab fully set forth in its motion, Myers meets the statutory factors
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conclusively establishing that Myers is an independent contractor and not an employee.?
Thus, Myers is clearly an independent contractor and not an embloyee under the MWA
and fhe MWA again has no application and summary judgment is required in Reno Cab's
favor.

C. NRS 706.473 AND NRS 608.0155 DO NOT CONFLICT WITH THE MWA.

Myers argues that NRS 706.473 and NRS 608.0155 conflict with the MWA so the
Court should ighore their application. However, Myers’ argument would only have merit
if the language of NRS 706.473 and NRS 608.0155 was in actual conflict with the
language of the MWA. Thomas v. Nev. Yellow Cab Corp., 130 Nev. . ,327P.3d
518, 520-21 (2014).

Myers fails to recognize that neither NRS 706.473 or NRS 608.0155 attempt to
limit or alter any employee’s right to receive minimum wage. Instead, these statutes
define those types of workers who are independent contractors—not employees.
Because the MWA does not address the rights of independent contractors, these
statutes do not conflict with the MWA because these statutes have no application to
employees. Instead, these statutes only deal with independent contractors to which the
MWA does not apply. |

Defendant admits that Thomas did not address the MWA in the context of
independent contractors. Further, no party disputed that the taxicab drivers in Thomas
were specifically hired as “employees” by the cab company in that case. Again, Thomas

did not deal with independent contractors like Myers. See 130 Nev. at ___.327P3dat

- 920. In Thomas, the Nevada Supreme Court was concerned with the effect that the

MWA had on a prior statute, which expressly exempted employee taxicab drivers from
Nevada’s minimum wage requirement. Id. In a four to three decision, the court held that
the MWA impliedly repealed the statutory exemption for taxicab drivers employed as

employees, and the MWA requires all employers to pay all employees minimum wage.

2 Again, all the factors analyzed in Reno Cab’s opening motion are undisputed as were
not contested by Myers.
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Id. Obviously the issue in Thomas was very different in this case because Myers is an
independent contractor who is not covered by the MWA. Thomas dealt with an admitted
employee, whereas here, Myers is an admitted independent contractor and the MWA

does not apply as a matter of law.

D. NRS 706.473 AND NRS 608.0155 EXPRESS LEGISLATIVE INTENT TO
PRECLUDE PAYMENT OF MINIMUM WAGE TO TAXICAB DRIVERS
WHO ARE INDEPENDENT CONTRACTORS.

The fact that NRS 706.473 and NRS 608.0155 may define a class of workers who
are not subject td the MWA does not render these statutes per se unconstitutional
because they can still be construed in harmony with the MWA. See Thomas. 327 P.3d
at 521 ("We will construe statutes, if reasonably possible, so as to be in harmony with the
constitution.” (internal quotations omitted)). Statutes and “pertinent constitutional
provisions must be construed together with a view to make effective the legislative intent

rather than to defeat'it." In re Cent. {ll. Pub. Servs. Co., 78 P.3d 419, 426 (Kan. 2003)

(internal quotations omitted); see also Colo. Repubiication Party v. Williams, 370 P.3d

850, 654 (Colo. Ct. App. 2016) (“Where a constitutional provision and a statute pertain to
the same subject matter, we construe them in harmony.” (Internal quotations omitted)).
Accordingly, this Court is to evaluate NRS 706.473 and NRS 608.0155 to be in harmony
with the MWA,

As noted, NRS 706.473 and NRS 608.0155 can easily be construed in harmony
with the MWA. [f an individual does not qualify as an independent contractor under
these statutes, then the individual is an employee and must pay him or her minimum
wage under the MWA. Conversely, if the individual is an independent contractor under
these statutes, then the MWA does not apply and does not require the taxicab company
to pay him or her minimum wage.

This construction is consistent with Nevada’s Legislative intent to exempt taxicab
c'ompanies from having to pay their drivers minimum wage if the drivers are independent
contractors. This legislative intent is clearly evidenced because prior to the enactment of

the MWA, the Nevada Legislature went so far as to decree that taxicab employee
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drivers were exempt from the minimum wage requirements. NRS 608.250(2). The
Nevada Legislature also expressly permits taxicab companies to lease their taxis to
independent contractors, who are not subject to Nevada's minimum wage. NRS
706.473(1). Finally, the Nevada Legislature has set forth specific statutory factors to
define who qualifies as an “independent contractor.” NRS 608.0155.

The foregoing demonstrates that Nevada’s Legislature intent is clear and
Nevada’s laws are not intended to say that every person who procures the services of
another must pay that person minimum wage under the MWA as an automatic
employee.®* The Nevada Legislature has made it abundantly clear that Nevada intends
to recognize that parties can enter into independent contractor relationships and that
these relationships will be honored and not subject to the MWA_* Accordingly, the MWA
is inapplicable to this case because Myers is an independent contractor, and the statutes
which define him as an independent contractor are not in conflict with the MWA.

L. MYERS’ CONTRACT DOES NOT VIOLATE THE MWA.

Myers is also incorrect when he argues that the MWA prevents Reno Cab and
Myers from agreeing that Myers is an independent contractor. This is because the MWA
prohibits an employer from entering into any agreement with an employee that waives

the minimum wage. Nev. Const. art. XV, § 6(B) (“The provisions of this section may not

3 Myers’ proposition to this Court is that there can never be an independent contractor
because everyone would be an employee subject to the MWA's provisions. This
interpretation of the MWA and its interaction with NRS 706.473 and NRS 608.0155
creates an absurdity which must be rejected by the Court. General Motors v. Jackson,
111 Nev. 1026, 1029, 800 P.2d 345, 348 (1995) (statutory interpretation should avoid
absurd or unreasonable results); Las Vegas Sun v. District Court, 104 Nev. 508, 511,
761 P.2d 849, 851 (1988) ("statutes should be interpreted so as to effect the intent of the
legislature in enacting them; the interpretation should be reasonable and avoid absurd
results.”).

* See also Yellow Cab of Reno, Inc. v. Second Judicial Dist. Court of State ex rel. Cty. of
Washoe, 127 Nev. 583, 592, 262 P.3d 699, 704 (2011) (affirming that the determination
of an independent contractor relationship under NRS 706.473 was not the control
exercised by the alleged employer but whether the statutory criteria for the independent
contractor relationship was established).
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be waived by agreement between an individual employee and an employer.”). Nothing
in the MWA prevents an individual from entering into a business contract specifying that
the individual is an independent contractor. See id. Further, nothing prevents parties
from agreeing in a written contract that their business relationship is that of an
independent contractor and specifically not an employee. Thus, _Myers and Reno Cab
properly and legally entered info a contract in which Myers represented, agreed and
confirmed that he was an independent contractor and not an employee.®

Myers’ opposition also asks this Court to completely disregard the law of
contracts. ltis suggested that this Court cannot ignore the parties’ Lease. This is
because the Nevada Supreme Court has held that parties have the fundamental right
and the complete freedom to enter into contracts defining their rights and duties as long

as the contract is not illegal or contradicts public policy. As stated in McCall v. Carlson,

63 Nev. 3980, 424, 172 P.2d 171, 18788 (1946):

[The Court’s] powers do not extend so far as to permit us to disregard
fundamental principles of the law of contracts, or arbitrarily to force upon parties
contractual obligations, terms or conditions which they have not voluntarily
assumed. In this regard, equity respects and upholds the fundamental right of the
individual to complete freedom to contract or decline to do s0, as he conceives to
be for his best interests, so long as his contract is not illegal or against public
policy. . .. Much as we would like to relieve the appellant from his unfortunate
-situation, we cannot rightfully do so, as we must maintain the necessary certainty,
stability and integrity of contractual rights and obligations.

In Kaldi v. Farmers Ins. Exch., 117 Nev. 273, 278-79, 21 P.3d 16, 19-20 (2001),

the Nevada Supreme Court conclusively established that parties could validiy contract to

define that a party was an independent contractor without violating any public policy. in

® Myers'’ argument that the Court should ignore Myers’ contractual admission that he is
an independent contractor aiso flies in the face of Nevada's evidentiary rules. Seee.g.
NRS 51.035(3) (party's admission of fact is admissible against the party and not
hearsay).
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granting summary judgment for the defendant, the Court specificaily analyzed the

parties’ contract and held that
the agreement specifically states that Kaldi is not an employee of Farmers
and that nothing in the Agreement is intended to create an
employee/employer relationship. . . . As the Agreement unambiguously
provides that Kaldi was an independent contractor, not an employee, we
reject his argument that it created an employment relationship.
Id. (emphasis added) (citations omitted). The Kaldi Court then affirmed the trial court's
dismissal of the plaintiffs complaint. 1d. at 23. Again, the Kaldi Court has helid that
parties are free to enter into valid and enforceable contracts defining their relationship as
an independent contractor relationship and that such contract is enforceable as a matter
of law.

Of further critical import, Myers’ opposition does not address Reno Cab’s
arguments on the enforcement and application of the plain language of the lease
defining Myers as an independent contractor. Further Myers does not oppose the
application of the parol evidence rule which bars Myers from attempting to present any
evidence that would contradict the express terms of the Lease defining Myers as an
independent contractor.’ Therefore, Reno Cabs’ arguments are deemed unopposed and
conceded by Myers. See DCR 13(3) (“Failure of the opposing party to serve and file his
written opposition may be construed as an admission that the motion is meritorious and
a consent to granting the same.”). Courts interpreting rules similar to DCR 13(3) hold
that these rules are “understood to mean that if a party files an opposition to a motion

and therein addresses only some of the movant’s arguments, the court may treat the

unaddressed arguments as conceded.” Wannall v. Honeywell, Inc., 775 F.3d 425, 428

(D.C. Cir. 2014); see also Alam v. Reno Hilton Corp., 819 F. Supp. 905, 908 n.3 (D. Nev.

®See Exh. 1, Lease, 10 (‘LESSEE is an independent contractor.” (emphasis
added)).
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1993) ("Plaintiffs did not argue to the contrary to this issue in their opposition papers,
thereby conceding the point.”).

In addition, enforcement of the Lease defining Myers as an independent
contractor achieves and satisfies the highest public policy. As the United States

Supreme Court held in Sante Fe, Prescott. & Phoeniz Ry. Co., 228 U.S. 177, 33 S.Ct.

474 (1913):

There is no rule of public policy which denies effect to their expressed intention,
but, on the contrary, as the matter lies within the range of permissible
agreement, the highest public policy is found in the enforcement of the
contract which was actually made.

Id. at 188, 33 S.Ct. at 478 (emphasis added); see aiso General Mills, Inc. v. Goldman,
184 F.2d 359, 366 (8th Cir. 1950) ("the highest public policy is found in the enforcement
of the contract as it was actually made.").

Myers asks this Court to ignore the “highest public policy” which is the

| enforcement of the contract freely entered into by Myers. Myers, however, forgets that

this Court is not allowed to ignore clear and unambiguous terms of the Lease defining
Myers as an independent contractor and that the Court is obligated to enforce the Lease

defining Myers as an independent contractor. Davis v. Beling, 128 Nev. Adv. Op. 28,

278 P.3d 501, 515 (2012) (“the initial focus is on whether the language of the contract is
clear and unambiguous; if it is, the contract will be enforced as written.”); Canfora v.

Coast Hotels and Casinos, Inc., 121 Nev. 771, 776, 121 P.3d 599, 603 (Nev. 2005)

(“when a contract is clear on its face, it ‘will be construed from the written language and
enforced as written.” The court has no authority to alter the terms of an unambiguous

contract.”).”

" This is the very doctrine the Kaldi Court embraced when rendering its decision that the
parties’ contract conclusively established that the plaintiff was an independent contractor
based upon the clear and unambiguous language of the agreement. Kaldi v. Farmers
[ns. Exchange, 117 Nev. 273, 281, 21 P.3d 16, 21 (Nev. 2001) (“We are not free to
modify or vary the terms of an unambiguous agreement.”).
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There is no legal basis or public policy that abrogates the enforcement of the
Lease. The Lease states Myers is an independent contractor and Myers does not
contest the arguments presented in Reno Cab’s Opening Motion stating Myers is an
independent contractor. In addition, Myers is barred by the parol evidence ruie from
arguing or contesting his independent contractor relationship. Rather than address
these arguments, Myers asserts the untenable contention that this Court should
disregard the terms of the Lease in total because Myers is magically an employee (even
though he’s not under the terms of the Lease, under NRS 706.473 and under NRS
608.0155). Despite Myers’ arguments, this Court is not empowered to disregard the
terms of the parties’ Lease defining Myers as an independent contractor. See Watson v.
Watson, 95 Nev. 495, 596 P.2d 507, 508 (1979) (“Courts are bound by language which
is clear and free from ambiguity and cannot, using the guise of interpretation, distort the
plain meaning of an agreement.”). Accordingly, summary judgment as requested is
required.

. NRS 608.0155 ABROGATED THE “ECONOMIC REALITIES” TEST.

Myers' reliance on the “economic realities” test set forth in Terry v. Sapphire

Gentleman’s Club, 130 Nev. __, 336 P.3d 951 (2014) is misplaced because NRS

608.0155 has largely abrogated the economic realities test. As mentioned, NRS
608.0155 was enacted as part of S.B. 224 in 2015 in direct response to the Nevada
Supreme Court’s decision in Te;rry. See Hearing on S.B. 224 before Sen. Comm. on
Commerce, Labor and Energy, 78th Reg. Sess. (March 9, 2015). As the proponents of
the bill explained, the economic realities test’s “parameters are expansive and ultimately
shows thalt the vast majority of all workers in Nevada would test as an employee.” Id.
The Nevada Legislature enacted S.B: 224 specifically to avoid the detrimental impact of

the Terry decision:

[Elvery organization in the State that uses independent contractors is at risk for up
to 2 years of back wages, penalties and business taxes, which could total in the
millions of dollars for retroactive liability . . . The economic realities applied by the
Nevada Supreme Court is the most expansive version of any employment test
according to the U.S. Department of Labor. The majority of workers taking the
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economic realities test end up being classified as an employee instead of an
independent contractor. ‘

The Terry court adopted the eco"homic realities test because it found that
Nevada’s statutory definitions were “Enis:ufficiently precise” to determine who actually
qualified as an “employer” and “employee” under Nevada minimum wage law. 130 Nev.-
at ___, 336 P.3d at 954. Thus, the Court adopted the economic realities test to “provide
a structure that lower courts may also use to assess the realities of various working
relationships” for purposes of minimum wage disputes. Id. Those concerns no longer
exist with the adoption of NRS 608.0155 because this statute sets forth specific factors
that this Court can consider in determining whether Myers is an independent contractor.

The enactment of NRS 608.0155 impliedly repealed the Court’s decision in Terry. |

In Nevada, the common-law is only the rule of decision if it has not been “modified or

changed by legislation.” Edmonds v. Perry, 62 Nev. 41, 57, 140 P.2d 566, 574 (1943);
see also Davenport v. State Farm Mut. Auto. Ins. Co., 81 Nev. 361, 364, 404 P.2d 10, 11

(1965) (*Of course the common law is the rule of decision in our courts unless in conflict
with . . . statutory law.”). The test set forth in NRS 608.0155 is different than the i
economic realities test adopted in Terry, and the two cannot be reconciied. Accordingly,
the economic realities test is no longer the appropriate test by which to determine Myers’
status.

Myers does not address Reno Cab'’s arguments about his qualifications for the

factors under NRS 608.0155. Therefore, these arguments are deemed admitted. DCR

13(3); Alam, 819 F. Supp. at 908 n.3. Summary judgment in favor of Reno Cab is

independently warranted on these grounds.

IV.  MYERS’ “COUNTER-MOTION” FOR DISCOVERY IS PROCEDURALLY

DEFECTIVE.
Myers’ NRCP 56(f) request must be denied because he does not comply with any

of the requirements of that rule. When a party seeks a continuance of summary

judgment, he must “provide an affidavit giving the reasons why the party cannot present
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facts essential to justify the party’s opposition.” Choy v. Ameristar Casinos. Inc., 127

Nev. 870, 872, 265 P.3d 698, 700 (2011) (quoting NRCP 56(f)). Failure to provide this
affidavit is grounds for denial. [d. Myers does not provide this Court with any affidavit
and, therefore, this request must be denied by the Court.

In addition, Myers has an affirmative obligation to explain to this Court “how

further discovery will create a genuine issue of material fact.” Francis v. Wynn Las

Vegas. LLC, 127 Nev. 657, 669, 262 P.3d 705, 714 (2011). Discovery under Rule 56(f)
should be denied whether the proposed discovery “would not affect the resolution of the

legal issues” warranting summary judgment. DéGrassi v. City of Glendora, 207 F.3d

636, 643 (9th Cir. 2000) (interpreting FRCP 96(d), NRCP 56(f)'s federal counterpart).®
Myers does not, and cannot, explain to this Court why he needs additional discovery on
the plain terms Legse — or that the parol evidence rule would bar any such evidence.
Because these are purely legal issues no factual discovery is relevant.

Similarly, Myers bases his request on his incorrect assertion that the economic
reaiities test applies to the facts of this case. It does not. Thus, Myers’ request to
cohduct additional d'iscerry to create a factual record to support his economic realities
test arguments is irrelevant since that test has no bearing and no application on the legal
issues in this case. Finally, Myers does not request to conduct discovery on therfactors
set forth under NRS 608.0155 and Myers has thus conceded that these factors are
undisputed and no discovery need take place on these factors for the Court to ruie on
the summary judgment motion. Accordingly, Myers’ request must be denied as
procedurally defective and summary judgment in favor of Reno Cab is warranted.

11
i

® “Federal cases interpreting the Federal Rules of Civil Procedure are strong persuasive
authority, because the Nevada Rules of Civil Procedure are based in large part upon
their federal counterparts.” Executive Mamt., Ltd. v. Ticor Title Ins. Co., 118 Nev. 48, 53,
38 P.3d 872, 876 (2002) (internal quotations omitted).
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V.  CONCLUSION.

For the foregoing reasons, Reno Cab respectfully requests that this Court grant its
motion for summary judgment as follows: that the Lease’s terms are clear and
unambiguous; that the Lease defines Myers as an independent contractor; that the parol
evidence rule bars Myers from presenting any evidence that contradicts his status as an
independent contractor; and that as a matter of iaw the Court is obligated to enforce the
contract as written. In addition, Reno Cab’s Lease with Myers is valid and enforceable
under NRS 706.473, which Lease defines Myers as an independent contractor. Further,
it is uncontested that Myers is an independent contractor pursuant to the provisions of
NRS 608.0155. Because of the foregoing, the MWA does not apply to Myers because
he is not an employee and the MWA only applies to employees and not independent
contractors. As further grounds for summary judgment, NRS 608.255(3) specifically
precludes the application of the MWA to Myers’ independent contractor relationship with
Reno Cab. Therefore, Reno Cab is entitled to summary judgment dismissing Myers’
Complaint in total.

AFFIRMATION: The undersigned does hereby affirm that this document does
not contain the Social Security Number of any person.

DATED this | 11 day of November, 2016.

ROBISON, BELAUSTEGUI, SHARP & LOW
71 Washington Street
Reno, Nevada 89503

- g Eﬂ B A4
By: —r{/f\j/bfxﬁ /{’ \&Wd
Mark G. Simons, Esg., NSB No. 5132
Therese M. Shanks, Esq., NSB No.12890
Attomeys for Defendant
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), | certify that | am an employee of ROBISON,

BELAUSTEGUI, SHARP & LOW, and that on this date | caused to be served a true copy

of the REPLY TO PLAINTIFF'S RESPONSE TO MOTION FOR SUMMARY
JUDGMENT AND OPPOSITION TO COUNTER-MOTION FOR DISCOVERY
PURSUANT TO NRCP RULE 56(F) on all parties to this action by the method(s)

indicated below:

‘?L by placing an original or true copy thereof in a sealed envelope, with
sufficient postage affixed thereto, in the United States maijl at Reno, .
Nevada, addressed to:

Leon Greenberg, Esq.
Dana Sniegocki, Esq.
2965 South Jones Bivd., Ste. E3
-lLas Vegas, NV 89146
7,’% , by using the Court’'s CM/ECF Electronic Notification System addressed to:

Curtis Coulter, Esq.
Michael Pintar, Esq.

by personal delivery/hand delivery addressed to:
by facsimile (fax) addressed to:

by Federal Express/UPS or other overnight delivery addressed to:

DATED this _{ 752; of November, 2016.

L/Jfa/@dwwm

Employee cgf/éelaustegui, Sharp & Low
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

ARTHUR SHATZ and RICHARD FRATIS, CASE NO.: CV15-01385
Plaintiffs, CASE NO.: - CV15-01359
VS.
ROY L. STREET, indiv}dually and d.b.a. DEPT. NO.: 8
CAPITAL CAB,
Defendants.
CONSOLIDATED /

REPLY TO PLAINTIFFS’ RESPONSE TO MOTION FOR SUMMARY JUDGMENT
AND OPPOSITION TO COUNTER-MOTION FOR DISCOVERY
PURSUANT TO NRCP RULE 56(F)

Roy L. Street dba Capital Cab (“Capital Cab”), by and through Mark G. Simons of
Robison, Belaustegui, Sharp & Low, replies to the response to motion for summary

judgment and opposition to counter-motion for discovery pursuant to NRCP 56(f).

L NEVADA’S MINIMUM WAGE AMENDMENT DOES NOT APPLY TO
INDEPENDENT CONTRACTORS.

The issue this Court must determine is whether plaintiffs Arthur Shatz (“Shatz”)
and/or Richard Fratis (“Fratis”) are independent contractors under the terms of their
contractual agreements with Capital Cab. It is suggested that this issue is relatively easy

to decide in Capital Cab’s favor since the Leases clearly state in unambiguous language:
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‘LESSEE is an independent contractor.” Exhs. 1 and 4, Lease, 110 emphasis added.
Capital Cab is not trying to avoid paying minimum wage to employees and Capital Cab is
not undertaking any efforts to circumvent employer-employee law. As an independent
contractor, Nevada’s Minimum Wage Amendment (the “MWA”) is inapplicable and
irrelevant.

Shatz’/Fratis’ arguments in opposition to summary judgment all fail because they
are independent contractors and the MWA does not apply to them. Further, the Nevada
Legislature could not make it any more clear that independent contractors are not
subject to the MWA when it amended NRS 608.255(3) to state that as a matter of law,
the “relationship between a principal and an independent contractor” does not give
rise to an employment relationship and such relationship is not subject to any “statutory
or constitutional provision governing the minimum wage paid to an employee . . .
" (Emphasis added). |

Shatz'/Fratis’ opposition requires that this Court entirely ignore the law of

contracts, the application of the parol evidence, rule NRS 706.473's provisions, NRS

| 608.0155’s provisions and NRS 608.255(3)'s provisions. For the reasons that will be

shown below, Shatz'/Fratis’ atterhpts to classify this case as one arising under the MWA

because they are somehow “employees” fails as a matter of law.

A. THE MINIMUM WAGE AMENDMENT IS AMBIGUOUS AS TO WHO
QUALIFIES AS AN “EMPLOYEE” AND “EMPLOYER.”

To prevail on their claim under MWA, Shatz/Fratis must prove that they qualify as
an “employee,” and that Capital Cab gualifies as an “employer” under the MWA. By its
plain language, the MWA only applies to “employees” and “employers.” Nev. Const. art.
XV, § 8. On its face this enactment does not apply to independent contractors. If
Shatz/Fratis are independent contractors as defined under their Leases, as defined
under NRS 706.473’s or NRS 608.0155’s provisions, then the MWA on its face is

irrelevant because the MWA does not apply to independent contractors.’

' See NRS 608.255(3) precluding any application of any minimum wage law for an
employee to an independent contractor relationship.
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As an independentground demonstrating that the MWA does not apply to
Shatz’/Fratis’ independent contractor relationship, the following analysis is provided. The
MWA does not contain a clear definition of either “‘employee” or “employer.” An
‘employee™ is defined as any person who “is employed by an employer.” Id. at § 6(C).
“Employer” is defined as “any individual, proprietorship, partnership, joint venture,
corporation, limited liability company, trust, association, or other entity that may employ
individuals or enter into contracts of employment.” Id. Under these definitions, then,
Capital Cab only qualifies as an “employer” if it “‘employs” individuals or enters “into
contracts of employment.” |d. (Emphasis added). The MWA does not define what it
means to “employ” a person or what qualifies as “contract of employment.”

B. THIS COURT MAY LOOK TO STATUTES FOR GUIDANCE.

Shatz/Fratis incorrectly assert that the Court cannot look to Nevada's statutes as
Interpretative aides in defining constitutional provisions. Shatz/Fratis are wrong because
it is well recognized that state legislatures have “the power, within reasonable limitations,
to prescribe legal definitions of” their state constitution’s language. Malone v. Edwards,

247 S.E.2d 454, 455-56 (S.C. 1978). lItis also well recognized that “where a

constitutional provision may weil have either of two meanings, it is a fundamentai rule of
constitutional construction that, if the Legislature has by statute adopted one, its action in

this respect is well nigh, if not completely, controlling.” Armstrong v. Cnty. of San Mateo,

194 Cal. Rprt. 294, 310 (Ct. App. 1983) (internal quotations omitted); see also Smith v.
Brantley, 400 So. 2d 442, 448 (Fla. 1981) (holding that “a statute may adopt one of
several possible meanings attributable to a constitutional provision,” and that these
“legislative constructions are to be given great weight in interpreting the provision”).

In this regard, the Nevada Legislature has spoken and enacted a statute that

specifically defines who should be considered an independent contractor and thus, not

-an employee. See NRS 608.0155. Since an individual cannot be both an independent

contractor and an employee if the individual is one—he or she is not the other. Thus, if

an individual meets the requirements of this statute defining him or herself as an
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independent contractor, then the individual is not an employee who is subject to the
MWA. As Capital Cab fully set forth in its motion, Shatz/Fratis meet the statutory factors
conclusively establishing that Shatz/Fratis are independent contractors and not
employees.?> Thus, Shatz/Fratis are clearly independent contractors and not employees
under the MWA and fhe MWA again has no application and summary judgment is
required in Capital Cab’s favor.

C. NRS 706.473 AND NRS 608.0155 DO NOT CONFLICT WITH THE MWA.

Shatz/Fratis argue that NRS 706.473 and NRS 608.0155 conflict with the MWA so
the Court should ignore their application. However, Shatz'/Fratis’ argument would only
have merit if the language of NRS 706.473 and NRS 608.0155 was in actual conflict
with the language of the MWA. Thomas v. Nev. Yellow Cab Corp., 130 Nev. _—
327 P.3d 518, 520-21 (2014).

Shatz/Fratis fail to recognize that neither NRS 706.473 or NRS 608.0155 attempt
to limit or alter any employee’s right to receive minimum wage. Instead, these statutes
define those types of workers who are independent contractors—not employees.
Because the MWA does not address the rights of independent contractors, these
statutes do not conflict with the MWA because these statutes have no application to
employees. Instead, these statutes only deal with independent contractors to which the
MWA does not apply.

Defendants admit that Thomas did not address the MWA in the context of
independent contractors. Further, no party disputed that the taxicab drivers in Thomas
were specifically hired as “employees” by the cab company in that case. Again, Thomas
did not deal with independent contractors like Shatz/Fratis. See 130 Nev. at _,327
P.3d at 520. In Thomas, the Nevada Supreme Court was concerned with the effect that
the MWA had on a prior statute, which expressly exempted employee taxicab drivers

from Nevada's minimum wage requirement. Id. In a four to three decision, the court

2 Again, all the factors analyzed in Capital Cab’s opening motion are undisputed as were
not contested by Shatz/Fratis.
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held that the MWA impliedly repealed the statutory exemption for taxicab drivers
employed as employees, and the MWA requires ail employers to pay all employees
minimum wage. |d. Obviousiy the issue in Thomas was very different in this case
because Shatz/Fratis are independent contractors who arel not covered by the MWA,
Thomas dealt with an admitted employee, whereas here, Shatz/Fratis are admitted

independent contractors and the MWA does not apply as a matter of law.

D. NRS 706.473 AND NRS 608.0155 EXPRESS LEGISLATIVE INTENT TO
PRECLUDE PAYMENT OF MINIMUM WAGE TO TAXICAB DRIVERS
WHO ARE INDEPENDENT CONTRACTORS.

The fact that NRS 706.473 and NRS 608.0155 may define a class of workers who
are not subject to the MWA does not render these statutes per se unconstitutional
because they can still be construed in harmony with the MWA. See Thomas, 327 P.3d
at 521 (*We will construe statutes, if reasonably possible, so as to be in harmony with the
constitution.” (Internal quotations omitted)). Statutes and “pertinent constitutional
provisions must be construed together with a view to make effective the legislative intent

rather than to defeat it.” In re Cent. [ll. Pub. Servs. Co.. 78 P.3d 419, 426 (Kan. 2003)

(internal quotations omitted); see afso Colo. Republication Party v. Williams, 370 P.3d

650, 654 (Colo. Ct. App. 2016) (“Where a constitutional provision and a statute pertain to
the same subject matter, we construe them in harmony.” (Internal quotations omitted)).
Accordingly, this Court is to evaluate NRS 706.473 and NRS 608.0155 to be in harmony
with the MWA.

As noted, NRS 706.473 and NRS 608.0155 can easily be construed in harmony
with the MWA. If an individual does not qualify as an independent contractor under
these statutes, then the individual is an employee and must pay him or her minimum
wage under the MWA. Conversely, if the individual is an independent contractor under
these statutes, then the MWA does not apply and does not require the taxicab company
to pay him or her minimum wage.

This construction is consistent with Nevada’s |egislative intent to exempt taxicab

companies from having to pay their drivers minimum wage if the drivers are independent
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contractors. This legisiative intent is clearly evidenced because prior to the enactment of
the MWA, the Nevada Legislature went so far as to decree that taxicab employee
drivers were exempt from the minimum wage requirements. NRS 608.250(2). The
Nevada Legislature also expressly permits taxicab companies to lease their taxis to
indepéndent contractors, who are not subject to Nevada’s minimum wage. NRS
706.473(1). Finally, the Nevada Legislature has set forth specific statutory factors to
define who qualifies as an “independent contractor.” NRS 608.0155.

The foregoing demonstrates that Nevada’s Legislature intent is clear and
Nevada's laws are not intended to say that every person who procures the services of
another must pay that person minimum wage under the MWA as an automatic
employee.® The Nevada Legislature has made it abundantly clear that Nevada intends
to recognize that parties can enter into independent contractor relationships and that
these relationships will be honored and not subject to the MWA 4 Accordingly, the MWA
is inapplicable to this case because Shatz/Fratis are independent contractors, and the
statutes which define them as independent contractors are not in conflict with the MWA.
il. SHATZ'/FRATIS’ CONTRACTS DO NOT VIOLATE THE MWA.

Shatz/Fratis are also incorrect when they argues that the MWA prevents Capital

Cab and Shatz/Fratis from agreeing that Shatz/Fratis are independent contractors. This

* Shatz'fFratsi’ proposition to this Court is that there can never be an independent
contractor because everyone would be an employee subject to the MWA's provisions.
This interpretation of the MWA and its interaction with NRS 706.473 and NRS 608.0155
creates an absurdity which must be rejected by the Court. General Motors v. Jackson,
111 Nev. 1026, 1029, 900 P.2d 345, 348 (1995) (statutory interpretation should avoid
absurd or unreasonable results); Las Vegas Sun v. District Court, 104 Nev. 508, 511,
761 P.2d 849, 851 (1988) ("statutes should be interpreted so as to effect the intent of the
legislature in enacting them; the interpretation should be reasonable and avoid absurd
results.”).

* See also Yellow Cab of Reno. Inc. v. Second Judicial Dist. Court of State ex rel. Cty. of
Washoe, 127 Nev. 583, 592, 262 P.3d 699, 704 (2011) (affirming that the determination
of an independent contractor relationship under NRS 706.473 was not the control
exercised by the alleged employer but whether the statutory criteria for the independent
contractor relationship was established).
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is because the MWA prohibits an employer from entering into any agreement with an
employee that waives the minimum wage. Nev. Const. art. XV, § 6(B) ("The provisions
of this section may not be waived by agreement between an individual employee and an
employer.”). Nothing in the MWA prevents an individual from entering into a business
contract specifying that the individual is an independent contractor. See id. Further,
nothing prevents parties from agreeing in a written contract that their business
relationship is that of an independent contractor and specifically not an employee. Thus,
Shatz/Fratis and Capital Cab properly and legally entered into contracts in which
Shats/Fratis represented, agreed and confirmed that they were independent contractors
and not an employees.®

Shatz'/Fratis’ opposition also asks this Court to completely disregard the law of
contracts. It is suggested that this Court cannot ignore the parties’ Lease. This is
because the Nevada Supreme Court has held that parties have the fundamental right
and the complete freedom to enter into contracts defining their rights and duties as long
as the contract is not illegal or contradicts public policy. As stated in McCaII v. Carlson,

63 Nev. 390, 424, 172 P.2d 171, 187-88 (1946):

[The Court’s] powers do not extend so far as to permit us to disregard
fundamentai principles of the law of contracts, or arbitrarily to force upon parties
contractual obligations, terms or conditions which they have not voluntarily
assumed. In this regard, equity respects and upholds the fundamental right of the
individual to complete freedom to contract or decline to do so, as he conceives to
be for his best interests, so long as his contract is not illegal or against public
policy. . . . Much as we would like to relieve the appeliant from his unfortunate
situation, we cannot rightfully do so, as we must maintain the necessary certainty,
stability and integrity of contractual rights and obligations.

In Kaldi v. Farmers Ins. Exch., 117 Nev. 273, 27879, 21 P.3d 16, 19-20 (2001),

the Nevada Supreme Court conclusively established that parties could validly contract to

>Shatz/Fratis’ argument that the Court should ignore their contractual admissions that
they are independent contractors also flies in the face of Nevada's evidentiary rules.

See e.g. NRS 51.035(3) (party's admission of fact is admissible against the party and not
hearsay).
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define that a party was an independent contractor without violating any public policy. In
granting summary judgment for the defendant, the Court specifically analyzed the
parties’ contract and held that

the agreement specifically states that Kaldi is not an employee of Farmers

and that nothing in the Agreement is intended to create an

employee/employer relationship. . . . As the Agreement unambiguously
provides that Kaldi was an independent contractor, not an employee, we
reject his argument that it created an employment relationship.
Id. (emphasis added) (citations omitted). The Kaldi Court then affirmed the trial court’s
dismissal of the plaintiff's cbmplaint. Id. at 23. Again, the Kaldi Court has held that
parties are free to enter into valid and enforceable contracts defining their relationship as
an independent contractor relationship and that such contract is enforceable as a matter
of law.

Of further critical import, Shatz'/Fratis’ opposition does not address Capital Cab's
arguments on the enforcement and application of the plain language of the lease
defining them independent contractors. Further Shatz/Fratis do not oppose the
application of the parol evidence rule which bars them from attempting to present any -
evidence that would contradict the express terms of the Leases defining them as
independenf contractors.® Therefore, Capital Cabs’ arguments are deemed unopposed
and conceded by Shatz/Fratis. See DCR 13(3) (“Failure of the opposing party to serve
and file his written opposition may be construed as an admission that the motion is
meritorious and a consent to granting the same.”). Courts interpreting rules similar to
DCR 13(3) hold that these rules are “understood to mean that if a party files an

opposition to a motion and therein addresses only some of the movant's arguments; the

court may treat the unaddressed arguments as conceded.” Wannall v, Honeywell, Inc.,

® See Exhs. 1 and 4, Leases, {10 (“LESSEE is an independent contractor.” (emphasis
added)).
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.775 F.3d 425, 428 (D.C. Cir. 2014); see also Alam v. Reno Hilton Corp., 819 F. Supp.

905, 908 n.3 (D. Nev. 1993) (“Plaintiffs did not argue to the contrary to this issue in their
opposition papers, thereby bonceding the point.”).

~In addition, enforcement of the Leases defining Shatz/Fratis as independent
contractors achieves and satisfies the highest public policy. As the United States

Supreme Court held in Sante Fe, Prescott. & Phoeniz Ry. Co., 228 U.S. 177, 33 S.Ct.

474 (1913);

There is no rule of public policy which denies effect to their expressed intention,
but, on the contrary, as the matter lies within the range of permissible
agreement, the highest public policy is found in the enforcement of the
contract which was actually made.

Id. at 188, 33 S.Ct. at 478 (emphasis added); see also General Mills. Inc. v. Goldman,

184 F.2d 359, 366 (8th Cir. 1950) ("the highest public policy is found in the enforcement
of the contract as it was actually made.").

Shatz/Fratis ask this Court to ignore the “highest pubiic policy” which is the
enforcement of the contract freely entered into by Shatz/Fratis. Shatz/Fratis, however,
forget that this Court is not aliowed to ignore clear and unambiguous terms of the Lease
defining ShAatz/Fratis as independent contractors and that the Court is obligated to

enforce the Lease defining them as independent contractors. Davis v. Beling, 128 Nev.

Adv. Op. 28, 278 P.3d 501, 515 (2012) (“the initial focus is on whether the language of -
the contract is clear and unambiguous; if it is, the contract will be enforced as written.”);

Canfora v. Coast Hotels and Casinos, Inc., 121 Nev. 771,776,121 P.3d 599, 603 (Nev.

2005) (“when a contract is clear on its face, it ‘will be construed from the writteh
117
Iy
vy
111
111
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language and enforced as written.” The court has no authority to alter the terms of an
unambiguous contract.”).”

There is no legal basis or public policy that abrogates the enforcement of the
Leases. The Leases state Shatz/Fratis are independent contractors and they do not
contest the arguments presented in Capital Cab’s Opening Motion stating they are
independent contractors. In addition, Shatz/Fratis are barred by the parol evidence ruie
from arguing or contesting their independent contractor relationship. Rather than
address these arguments, Shatz/Fratis assert the untenable contention that this Court
should disregard the terms of the Leases in total because Shatz/Fratis are magically
employees (even though they are not under the terms of the Lease, under NRS 706.473
and under NRS 608.0155). Despite Shatz'/Fratis’ arguments, this Court is not

empowered to disregard the terms of the parties’ Leases defining Shatz/Fratis

independent contractors. See Watson v. Watson, 95 Nev. 495, 596 P.2d 507, 508
(1979} (*Courts are bound by language which is clear and free from ambigﬁity and
cénnot, using the guise of interpretation, distort the plain meaning of an agreement.”).
Accordingly, summaryjudgment as requested is required.

1. NRS 608.0155 ABROGATED THE “ECONOMIC REALITIES” TEST.

Shatz'/Fratis’ reliance on the “economic realities” test set forth in Terry v. Sapphire

Gentleman’s Club, 130 Nev. | 336 P.3d 951 (2014) is misplaced because NRS

608.0155 has largely abrogated the economic realities test. As mentioned, NRS
608.0155 was enacted as part of S.B. 224 in 2015 in direct response to the Nevada
Supreme Court’s decision in Terry. See Hearing on S.B. 224 before Sen. Comm. on
Commerce, Labor and Energy, 78th R‘eg. Sess. (March 8, 2015). As the proponents of

) 1

the bill explained, the economic realities test’s “parameters are expansive and ultimately

" This is the very doctrine the Kaldi Court embraced when rendering its decision that the
parties’ contract conciusively established that the plaintiff was an independent contractor
based upon the clear and unambiguous language of the agreement. Kaldi v. Farmers
Ins. Exchange, 117 Nev. 273, 281, 21 P.3d 16, 21 (Nev. 2001) (“We are not free to
modify or vary the terms of an unambiguous agreement.”).
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shows that the vast majority of all workers in Nevada would test as an employee.” |d.
The Nevada Legislature enacted S.B. 224 specifically to avoid the detrimental impact of

the Terry decision:

[E]very organization in the State that uses independent contractors is at risk for up
to 2 years of back wages, penalties and business taxes, which could total in the
milliens of dollars for retroactive liability . . . The economic realities applied by the
Nevada Supreme Court is the most expansive version of any employment test
according to the U.S. Department of Labor. The majority of workers taking the
economic realities test end up being classified as an employee instead of an
independent contractor. : - '

The Terry court adopted the economic realities test because it found that
Nevada's statutory definitions were “insufficiently precise” to determine who actually
qualified as an “employer” and “employee” under Nevada minimum wage [aw. 130 Nev.
at___, 336 P.3d at 954. Thus, the Court adopted the economic realities test to ‘provide
a structure that lower courts may also use to assess the realities of various working
relationships” for purposes of minimum wage disputes. Id. Those concerns no longer
exist with the adoption of NRS 608.0155 because this statute sets forth specific factors
that this Court can consider in determining whether Shatz/Fratis are independent
contractors.

The enactment of NRS 608.0155 impliedly repealed the Court’s decision in Terry.
In Nevada, the common-law is only the rule of decision if it has not been “modified or

changed by legislation.” Edmonds v. Perry, 62 Nev. 41, 57, 140 P.2d 566, 574 (1943);

see also Davenport v. State Farm Mut. Auto. Ins. Co., 81 Nev. 361, 364, 404 P.2d 10, 11

(1965) (“Of course the common faw is the rule of decision in our courts unless in conflict
with . . . statutory law.”). The test set forth in NRS 608.6155 is different than the
economic realities test adopted in Terry, and the two cannot be reconciled. Accordingly,
the economic realities test is no longer the appropriate test by which to determine
Shats'/Fratis’ status.

Shatz/Fratis do not address Capital Cab’s arguments about their qualifications for

the factors under NRS 608.0155. Therefore, these arguments are deemed admitted.
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DCR 13(3); Alam, 819 F. Supp. at 908 n.3. Summary judgment in favor of Capital Cab is

independently warranted on these grounds.

IV.  SHATZ’/FRATIS “COUNTER-MOTION” FOR DISCOVERY IS
PROCEDURALLY DEFECTIVE. _

Shatz'/Fratis NRCP 56(f) request must be denied because they do not comply
with any of the requirements of that rule. When a party seeks a continuance of summary
judgment, they must “provide an affidavit giving the reasons why the party cannot
present ‘facts essential to justify the party’s opposition.” Choy v. Ameristar Casinos,

Inc., 127 Nev. 870, 872, 265 P.3d 698, 700 (2011) (quoting NRCP 56(f)). Failure to

provide this affidavit is grounds for denial. id. Shatz/Fratis do not provide this Court with
any affidavit and, therefore, this request must be denied by the Court.
In addition, Shatz/Fratis have an affirmative obligation to explain to this Court

“how further discovery will create a genuine issue of material fact.” Francis v. Wynn Las

1 Vegas, LLC, 127 Nev. 657, 669, 262 P.3d 705, 714 (2011). Discovery under Rule 56(f)

should be denied whether the proposed discovery “would not affect the resolution of the
legal issues” warranting summary judgment. DeGrassi v. City of Glendora, 207 F.3d

636, 643 (9th Cir. 2000) (interpreting FRCP 56(d), NRCP 56(f)’s federal counterpart).®

Shatz/Fratis do not, and cannot, explain to this Court why they need additional discovery
on the plain terms Lease — or that the parol evidence rule would bar any such evidence.
Because these are purely Iegall issues no factual discovery is relevant.

Similarly, Shatz/Fratis base their request on their incorrect assertion that the
economic realities test applies to the facts of this case. It does .not. Thus, Shatz'/Fratis’
request to conduct additional discovery to create a factual record to support their
economic realities test arguments Is irrelevant since that test has no bearing and no

application on the legal issues in this case. Finally, Shatz/Fratis do not request to

® “Federal cases interpreting the Federal Rules of Civil Procedure are strong persuasive
authority, because the Nevada Rules of Civil Procedure are based in large part upon
their federal counterparts.” Executive Mgmt., Ltd. v. Ticor Title Ins. Co., 118 Nev. 46, 53,
38 P.3d 872, 876 (2002) (internal quotations omitted).
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conduct discovery on the factors set forth under NRS 608.0155 and they have thus
conceded that these factors are undisputed and no discovery need take place on these
factors for the Court to rule on the summary judgment motion. Accordingly, Shatz'/Fratis’
request must be denied as procedurally defective and summary judgment in favor of
Capital Cab is warranted.

V. CONCLUSION.

For the foregoing reasons, Capital Cab respectfully requests that this Court grant
its motion for summary judgment as follows: that the Lease’s terms are clear and
unambiguous; that the Lease defines Shatz/Fratis as fndependent contractors; that the
parol evidence rule bars Shatz/Fratis from presenting any evidence that contradicts their
status as an independent contractor; and that as a matter of law the Court is obligated to
enforce the contract as written. In addition, Capital Cab's Lease with Shatz/Fratis is valid
and enforceable under NRS 706.473, which Lease defines Shatz/Fratis as independent
contractors. Further, it is uncontested that Shatz/Fratis are independent contractors
pursuant to the provisions of NRS 608.0155. Because of the foregoing, the MWA does
not apply to Shatz/Fratis becéuse they are not employees and the MWA only applies to
employees and not independent contractors. As further grounds for summary judgment,
NRS 608.255(3) specifically precludes the application of the MWA to Shatz.’/Fratis’

independent contractor relationship with Capital Cab. Therefore, Capital Cab is entitled

-to summary judgment dismissing Shaté’/Fratis’ Complaint in total.

AFFIRMATION: The undersigned does hereby affirm that this document does
not contain the Social Security Number of any person.

DATED this 1]7"~ day of November, 2016.

ROBISON, BELAUSTEGUI, SHARP & LOW
71 Washington Street
Reno, Nevada 89503

P i R

By: E v’\_i/‘v(.i J\; LUU {-MD\\
Mark G. Simons, Esqg., NSB No. 5132
Therese M. Shanks, Esq., NSB No.12890
Attorneys for Defendants
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71 Washington St.
Reno, NV 89503
{7751 329.3151

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that | am an employee of ROBISON,
BELAUSTEGUI, SHARP & LOW, and that on this date | caused to be served a true copy
of the REPLY TO PLAINTIFFS’ RESPONSE TO MOTION FOR SUMMARY
JUDGMENT AND OPPOSITION TO COUNTER-MOTION FOR DISCOVERY
PURSUANT TO NRCP RULE 56(F) on all parties to this action by the method(s)

indicated below:

by placing an original or true copy thereof in a sealed envelope, with
sufficient postage affixed thereto, in the United States mail at Reno,
Nevada, addressed to:

Zg. by using the Court's CM/ECF Electronic Notification System addressed to:

Curtis Coulter, Esq.
Michael Pintar, Esq.

by personal delivery/hand delivery addressed to:
by facsimile (fax) addressed to:

by Federal Express/UPS or other overnight delivery addressed to:

r:~q42ﬂ/_
DATED this | day of November, 20186.

Q__’)’b,»u wu

Employee of IB’j!austeQUI Sharp & Low

IRAlaRON 058 01 (capiol cab-shatr-ratsNp-mey _rephy.doex
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Leon Greenberg Professional Corporation
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Las Vegas, Nevada 89146

111 p:702.383.6085

F: 702.385.1827
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JEFF MYERS, Individually and on behalf of ~ Case No.: CV15-01359
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Dept. No.: 8
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PLAINTIFF’S REPLY IN SUPPORT OF
19 V. HIS COUNTER-MOTION FOR
DISCOVERY PURSUANT TO
20| RENO CAB COMPANY, INC., NRCP RULE 56(F)
21 Defendant.
/
22
23 Plaintiff hereby submits this reply in support of his counter-motion for discovery
24 | pursuant to NRCP Rule 56(f).
Law Offices of 25 1/
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MEMORANDUM OF POINTS AND AUTHORITIES
ARGUMENT

I. PLAINTIFFS’ COUNTERMOTION IS PROPERLY ASSERTED UNDER NEV.
R. CIV. P. 56(F) AND SHOULD BE GRANTED

A. Nevada Supreme Court Precedents Support Plaintiff’s
Position that Summary Judgment Cannot be Granted
Without An Opportunity To Conduct Further Discovery

As the Nevada Supreme Court has repeatedly held, it is an abuse of discretion for a
district court to deny a party opposing summary judgment a continuance to conduct discovery
and gather factual evidence, if the party can show a need under Nev. R. Civ. P. Rule 56(f) for
such discovery and they have acted with reasonable diligence. See, Halimi v. Blacketor, 770
P.2d 531, 532 (Sup. Ct. Nev. 1989) (Abuse of discretion to grant summary judgment and deny
additional time for discovery when case had been pending one year). Halimi substantially
relied upon the Nevada Supreme Court’s decision in Harrison v. Falcon Products, 746 P.2d
642-43 (Sup. Ct. Nev. 1987), broadly holding that a party opposing summary judgment is
entitled, as long as they have been reasonably diligent, to “discover any information that is
‘reasonably calculated to lead to the discovery of admissible evidence’" as provided for by
Nev. R. Civ. P. Rule 26(b)(1). Harrison reversed summary judgment against the plaintiff in
that case as Nev. R. Civ. P. Rule 56(f) required the plaintiff be granted an opportunity to
conduct discovery to counter the defendant’s claims in a case that was not yet two years old.
1d.

The standards developed by and applied in Harrison and Hamli have been repeatedly
reaffirmed by the Nevada Supreme Court in subsequent decisions. See, Aviation Ventures, Inc.
v. Joan Morris, Inc. 110 P.3d 59, 62-63 (Nev. Sup. Ct. 2005) (Abuse of discretion under Nev.

R. Civ. P. Rule 56(f) to grant summary judgment eight months after case commenced when no

2
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discovery had been conducted or could be conducted since parties had yet to submit a joint case
conference report) and other cases.

B. There Was No Procedural Defect In Plaintiff’s Countermotion
Under Nev. R. Civ. P. 56(f) For Additional Discovery

NRCP 56(f) sets forth a discretionary standard for this Court to follow. This Court is
free to deny summary judgment to defendants irrespective of whether a “procedurally proper”
request for a continuance under NRCP 56(f) has been made. Defendants’ assertion that the
Myers’s countermotion “must be denied because he does not comply with any of the
requirements of that rule” is unsupported. See, Defendants’ Opposition at p. 11 (emphasis
added). Under NRCP 56(f) the Court “may order a continuance to permit affidavits to be
obtained or depositions to be taken or discovery to be had or may make such other order as is
just.” Nev. R. Civ. P. 56(f) (emphasis added). The absence of affidavits setting forth reasons
why additional discovery must be conducted does not present this Court with a mandatory duty
to deny plaintiff’s countermotion. The Court is free to determine, from the request made in
plaintiff’s countermotion, whether to order additional discovery to be conducted.

The above has implicitly been approved by the Nevada Supreme Court. In Halimi,
discussed supra, the Nevada Supreme Court reversed a district court’s grant of summary
judgment to the appellee, finding that granting summary judgment in that case was an abuse of
discretion. See, Halimi v. Blacketor, 770 P.2d 531 (Sup. Ct. Nev. 1989). The Halimi opinion
makes no reference to a countermotion under Rule 56(f) with supporting affidavits having been
filed by the plaintiff. Rather, the plaintiff made a “request for additional time for discovery in
his memorandum in opposition” which the Nevada Supreme Court found to be “sufficient for
purposes of NRCP 56(f).” Id. at 531. Thus, plaintiff’s request for additional discovery in his

memorandum in opposition and countermotion, irrespective of whether plaintiff also set forth

such request in a duplicative affidavit, is “sufficient for purposes of NRCP 56(f).”

3
JA 386




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Law Offices of 25
Curtis B. Coulter
403 Hill Street
Reno, NV 89501
(775) 324-3380

FAX (775) 324-3381,
(775) 27

28

IL. DEFENDANT SETS FORTH AN IMPROPER STANDARD FOR
DETERMINING THE EMPLOYMENT RELATIONSHIP AT ISSUE

In opposing plaintiff’s countermotion for additional discovery, defendant states that
“Myers bases his request [for additional discovery] on his incorrect assertion that the economic
realities test applies to the facts of this case. It does not. Thus, Myers’ request to conduct
additional discovery to create a factual record to support his economic realities test arguments
is irrelevant since that test has no bearing and no application on the legal issues in this case.”
Defendant’s Opposition at p. 12. Such a statement by defendant ignores fundamental
principles of jurisprudence and the supremacy of the Nevada Constitution to any acts by the
Legislature.

In examining the meaning of “employee” under Nevada law, the Nevada Supreme
Court, in Terry v. Sapphire Gentleman’s Club, 130 Nev. __ , 336 P.3d 951 (2014),
emphatically stated “our state's and federal minimum wage laws should be harmonious in terms
of which workers qualify as employees under them. We therefore adopt the FLSA's "economic
realities" test for employment in the context of Nevada's minimum wage laws.” Id. at p. 958
(emphasis added). Terry’s use of the plural tense in this circumstance is important. The Court
was applying judicial interpretation to the use of the term “employees” under all Nevada
minimum wage laws, including the use of such term in Article 15, Section 16 of the Nevada
Constitution (The “Minimum Wage Act” or “MWA”). It noted that even the MWA did not
provide clear guidance on how an “employer” should be defined. In noting that, the Court
found that “a more concrete interpretative aid—one extrinsic from Nevada's statutory and
constitutional minimum wage frameworks—is required” to determine employment status under
Nevada’s minimum wage law. Id. at p. 955. Terry also emphasized that the MWA was the

result of “the state's voters' wish that more, not fewer, persons would receive minimum wage

4
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protections.” Id.

The subsequent passing by the legislature and enactment of NRS 608.0155 cannot,
under recognized principles of jurisprudence and the supremacy of the Nevada Constitution, act
to redefine the meaning of “employee” under the MWA from the one found in 7erry. The
Nevada Supreme Court has found such term to be determined by employing the “economic
realities test” based upon the voters’ wishes that more, not fewer, persons receive minimum
wage. Such a constitutional meaning of this word is not subject to redefinition by the
Legislature.

In State ex. rel. Schneider v. Kennedy, 587 P.2d 844 (Sup. Ct. Kan. 1978), the Kansas
Supreme Court determined whether the Kansas legislature had the power to redefine, by
legislative action, the definition of “open saloon™ as that term was used in Article 15, Section
10 of the Kansas Constitution. Specifically, the legislatively enacted a statute stated, in part,
“As used in Kan. Const. art. 15, § 10 and this section, ‘open saloon’ means any place public or
private where alcoholic liquor is sold or offered or kept for sale by the drink...” Id. at p. 847.
The Court noted that the legislature, in using such language, was disclosing that it was
“redefining ‘open saloon’ as used in section 10 of article 15 of the constitution of the State of
Kansas.” Id. at p. 854. But, “the people of Kansas, however, did not give the legislature the
right to define an "open saloon" in the Kansas constitution.” /d.

Similarly, the voters of the State of Nevada have not given the legislature the right to
define “employee” in the Nevada Constitution. “If the Legislature could change the
Constitution by ordinary enactment, ‘no longer would the Constitution be 'superior paramount
law, unchangeable by ordinary means.' It would be 'on a level with ordinary legislative acts,

and, like other acts, ... alterable when the legislature shall please to alter it."" Thomas v. Nev.
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Yellow Cab Corp., 327 P.3d 518, 522 (Nev. Sup. Ct. 2014), citing City of Boerne v. Flores, 521
U.S. 507,529, 117 S. Ct. 2157, 138 L. Ed. 2d 624 (1997).

NRS 608.0155 is a prime example of what the Nevada Supreme Court warned of in
Thomas; the loss of the Constitution’s status as the “superior paramount law” because of
altering at the legislature’s pleasure. As defendant asserts, NRS 608.0155 was enacted to avoid
the impact of the Terry decision. But, the people of the state of Nevada voted in 2006 to enact
broad minimum wage protections to all “employees” in Nevada. See, Art. 15, Sec. 16 of the
Nev. Const. It is not for the legislature to say who the voters meant to protect when they
sought to expand minimum wage rights to all “employees” in Nevada through a constitutional
amendment. As the Nevada Supreme Court has recognized, "’[t]he issue ought to be not what
the legislature,’ or, in this case, the voting public, ‘meant to say, but what it succeeded in
saying.”" Thomas v. Nev. Yellow Cab Corp., 327 P.3d 518, 522 (Nev. Sup. Ct. 2014) citing
Lon L. Fuller, Anatomy of the Law 18 (Greenwood Press 1976).

Accordingly, plaintiff’s request for further discovery consistent with the factors
considered under the “economic realities” test for employees covered by the MWA, as
announced in Terry, is proper.

CONCLUSION

For all the foregoing reasons, defendant’s motion should be denied and plaintiff’s
countermotion granted in its entirety together with such further relief as the Court deems
proper.

Dated this 1% day of December 2016.

The attorney of record in this case hereby affirms that the above document does not contain the Social Security
Number of any person, pursuant to NRS 239B.030.

Leon Greenberg Professional Corporation

By: /s/ Leon Greenberg

JA 389



https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=6250d516-f323-40b4-8286-442b0a6ae415&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5CHM-RD21-F04H-R005-00000-00&pdcontentcomponentid=144909&pddoctitle=Thomas+v.+Nev.+Yellow+Cab+Corp.%2C+130+Nev.+%C2%A0%C2%A0%C2%A0%2C+327+P.3d+518+%282014%29&ecomp=h35Lk&prid=34d7776f-30df-46c2-a285-382cf87c9637
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=6250d516-f323-40b4-8286-442b0a6ae415&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5CHM-RD21-F04H-R005-00000-00&pdcontentcomponentid=144909&pddoctitle=Thomas+v.+Nev.+Yellow+Cab+Corp.%2C+130+Nev.+%C2%A0%C2%A0%C2%A0%2C+327+P.3d+518+%282014%29&ecomp=h35Lk&prid=34d7776f-30df-46c2-a285-382cf87c9637

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Law Offices of 25
Curtis B. Coulter
403 Hill Street
Reno, NV 89501
(775) 324-3380

FAX (775) 324-3381,
(775) 27

28

LEON GREENBERG, Esq.
Nevada Bar No.: 8094

2965 South Jones Blvd- Suite E4
Las Vegas, Nevada 89146

Tel (702) 383-6085

Attorney for Plaintiffs

CERTIFICATE OF SERVICE

Pursuant to NRCP 5 (b), I hereby certify that I am an employee of Law Offices of
Curtis B. Coulter, P.C., and that I served a true and correct copy of the Plaintiff’s Reply In
Support Of His Counter-Motion For Discovery Pursuant To NRCP RULE 56(F).

X Mail on all parties in said action, by placing a true copy thereof enclosed in a
sealed envelope with first-class postage affixed thereto, deposited in the United
States Mail, at Reno, Nevada.

Personal delivery by causing a true copy thereof to be hand-delivered to the
address or addresses set forth below.

Facsimile on the parties in said action by causing a true copy thereof to be
telecopied to the number indicated after the address or addresses noted below.

Federal Express or other overnight delivery.
Hand-delivery by Reno/Carson Messenger Service.

Addressed as follows:

Michael A. Pintar, Esq.
Glogovac & Pintar
427 West Plumb Lane
Reno, Nevada 89509

Mark G. Simons, Esq.

Therese M. Shanks, Esq.

Robison, Belaustegui, Sharp & Low
71 Washington Street

Reno, NV 89503

Attorneys for Defendant
Reno Cab Company, Inc.

DATED: 12.1.2016
/s/ Irene Sanchez
An employee of Curtis B. Coulter, P.C.
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MEMORANDUM OF POINTS AND AUTHORITIES
ARGUMENT

I. PLAINTIFFS’ COUNTERMOTION IS PROPERLY ASSERTED UNDER NEV.
R. CIV. P. 56(F) AND SHOULD BE GRANTED

A. Nevada Supreme Court Precedents Support Plaintiff’s
Position that Summary Judgment Cannot be Granted
Without An Opportunity To Conduct Further Discovery

As the Nevada Supreme Court has repeatedly held, it is an abuse of discretion for a
district court to deny a party opposing summary judgment a continuance to conduct discovery
and gather factual evidence, if the party can show a need under Nev. R. Civ. P. Rule 56(f) for
such discovery and they have acted with reasonable diligence. See, Halimi v. Blacketor, 770
P.2d 531, 532 (Sup. Ct. Nev. 1989) (Abuse of discretion to grant summary judgment and deny
additional time for discovery when case had been pending one year). Halimi substantially
relied upon the Nevada Supreme Court’s decision in Harrison v. Falcon Products, 746 P.2d
642-43 (Sup. Ct. Nev. 1987), broadly holding that a party opposing summary judgment is
entitled, as long as they have been reasonably diligent, to “discover any information that is
‘reasonably calculated to lead to the discovery of admissible evidence’" as provided for by
Nev. R. Civ. P. Rule 26(b)(1). Harrison reversed summary judgment against the plaintiff in
that case as Nev. R. Civ. P. Rule 56(f) required the plaintiff be granted an opportunity to
conduct discovery to counter the defendant’s claims in a case that was not yet two years old.
1d.

The standards developed by and applied in Harrison and Hamli have been repeatedly
reaffirmed by the Nevada Supreme Court in subsequent decisions. See, Aviation Ventures, Inc.
v. Joan Morris, Inc. 110 P.3d 59, 62-63 (Nev. Sup. Ct. 2005) (Abuse of discretion under Nev.
R. Civ. P. Rule 56(f) to grant summary judgment eight months after case commenced when no

discovery had been conducted or could be conducted since parties had yet to submit a joint case
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conference report) and other cases.

B. There Was No Procedural Defect In Plaintiff’s Countermotion
Under Nev. R. Civ. P. 56(f) For Additional Discovery

NRCP 56(f) sets forth a discretionary standard for this Court to follow. This Court is
free to deny summary judgment to defendants irrespective of whether a “procedurally proper”
request for a continuance under NRCP 56(f) has been made. Defendants’ assertion that the
Shatz’/Fratis countermotion “must be denied because they do not comply with any of the
requirements of that rule” is unsupported. See, Defendants’ Opposition at p. 11 (emphasis
added). Under NRCP 56(f) the Court “may order a continuance to permit affidavits to be
obtained or depositions to be taken or discovery to be had or may make such other order as is
just.” Nev. R. Civ. P. 56(f) (emphasis added). The absence of affidavits setting forth reasons
why additional discovery must be conducted does not present this Court with a mandatory duty
to deny plaintiff’s countermotion. The Court is free to determine, from the request made in
plaintiff’s countermotion, whether to order additional discovery to be conducted.

The above has implicitly been approved by the Nevada Supreme Court. In Halimi,
discussed supra, the Nevada Supreme Court reversed a district court’s grant of summary
judgment to the appellee, finding that granting summary judgment in that case was an abuse of
discretion. See, Halimi v. Blacketor, 770 P.2d 531 (Sup. Ct. Nev. 1989). The Halimi opinion
makes no reference to a countermotion under Rule 56(f) with supporting affidavits having been
filed by the plaintiff. Rather, the plaintiff made a “request for additional time for discovery in
his memorandum in opposition” which the Nevada Supreme Court found to be “sufficient for
purposes of NRCP 56(f).” Id. at 531. Thus, plaintiff’s request for additional discovery in his
memorandum in opposition and countermotion, irrespective of whether plaintiff also set forth

such request in a duplicative affidavit, is “sufficient for purposes of NRCP 56(f).”
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I1. DEFENDANT SETS FORTH AN IMPROPER STANDARD FOR
DETERMINING THE EMPLOYMENT RELATIONSHIP AT ISSUE

In opposing plaintiffs’ countermotion for additional discovery, defendant states that
“Shatz/Fratis base their request [for additional discovery] on their incorrect assertion that the
economic realities test applies to the facts of this case. It does not. Thus, Shatz’/Fratis’ request
to conduct additional discovery to create a factual record to support their economic realities test
arguments is irrelevant since that test has no bearing and no application on the legal issues in
this case.” Defendant’s Opposition at p. 12. Such a statement by defendant ignores
fundamental principles of jurisprudence and the supremacy of the Nevada Constitution to any
acts by the Legislature.

In examining the meaning of “employee” under Nevada law, the Nevada Supreme
Court, in Terry v. Sapphire Gentleman’s Club, 130 Nev. __ ,336 P.3d 951 (2014),
emphatically stated “our state's and federal minimum wage laws should be harmonious in terms
of which workers qualify as employees under them. We therefore adopt the FLSA's "economic
realities" test for employment in the context of Nevada's minimum wage laws.” Id. at p. 958
(emphasis added). Terry’s use of the plural tense in this circumstance is important. The Court
was applying judicial interpretation to the use of the term “employees” under all Nevada
minimum wage laws, including the use of such term in Article 15, Section 16 of the Nevada
Constitution (The “Minimum Wage Act” or “MWA”). It noted that even the MWA did not
provide clear guidance on how an “employer” should be defined. In noting that, the Court
found that “a more concrete interpretative aid—one extrinsic from Nevada's statutory and
constitutional minimum wage frameworks—is required” to determine employment status under
Nevada’s minimum wage law. Id. at p. 955. Terry also emphasized that the MWA was the
result of “the state's voters' wish that more, not fewer, persons would receive minimum wage

protections.” Id.
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The subsequent passing by the legislature and enactment of NRS 608.0155 cannot,
under recognized principles of jurisprudence and the supremacy of the Nevada Constitution, act
to redefine the meaning of “employee” under the MWA from the one found in 7erry. The
Nevada Supreme Court has found such term to be determined by employing the “economic
realities test” based upon the voters’ wishes that more, not fewer, persons receive minimum
wage. Such a constitutional meaning of this word is not subject to redefinition by the
Legislature.

In State ex. rel. Schneider v. Kennedy, 587 P.2d 844 (Sup. Ct. Kan. 1978), the Kansas
Supreme Court determined whether the Kansas legislature had the power to redefine, by
legislative action, the definition of “open saloon” as that term was used in Article 15, Section
10 of the Kansas Constitution. Specifically, the legislatively enacted a statute stated, in part,
“As used in Kan. Const. art. 15, § 10 and this section, ‘open saloon’ means any place public or
private where alcoholic liquor is sold or offered or kept for sale by the drink...” Id. at p. 847.
The Court noted that the legislature, in using such language, was disclosing that it was
“redefining ‘open saloon’ as used in section 10 of article 15 of the constitution of the State of
Kansas.” Id. at p. 854. But, “the people of Kansas, however, did not give the legislature the
right to define an "open saloon" in the Kansas constitution.” /d.

Similarly, the voters of the State of Nevada have not given the legislature the right to
define “employee” in the Nevada Constitution. “If the Legislature could change the
Constitution by ordinary enactment, ‘no longer would the Constitution be 'superior paramount
law, unchangeable by ordinary means.' It would be 'on a level with ordinary legislative acts,
and, like other acts, ... alterable when the legislature shall please to alter it."' Thomas v. Nev.
Yellow Cab Corp., 327 P.3d 518, 522 (Nev. Sup. Ct. 2014), citing City of Boerne v. Flores, 521

U.S. 507,529, 117 S. Ct. 2157, 138 L. Ed. 2d 624 (1997).
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https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=6250d516-f323-40b4-8286-442b0a6ae415&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5CHM-RD21-F04H-R005-00000-00&pdcontentcomponentid=144909&pddoctitle=Thomas+v.+Nev.+Yellow+Cab+Corp.%2C+130+Nev.+%C2%A0%C2%A0%C2%A0%2C+327+P.3d+518+%282014%29&ecomp=h35Lk&prid=34d7776f-30df-46c2-a285-382cf87c9637
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NRS 608.0155 is a prime example of what the Nevada Supreme Court warned of in
Thomas; the loss of the Constitution’s status as the “superior paramount law” because of
altering at the legislature’s pleasure. As defendant asserts, NRS 608.0155 was enacted to avoid
the impact of the Terry decision. But, the people of the state of Nevada voted in 2006 to enact
broad minimum wage protections to all “employees” in Nevada. See, Art. 15, Sec. 16 of the
Nev. Const. It is not for the legislature to say who the voters meant to protect when they
sought to expand minimum wage rights to all “employees” in Nevada through a constitutional
amendment. As the Nevada Supreme Court has recognized, "’[t]he issue ought to be not what
the legislature,’ or, in this case, the voting public, ‘meant to say, but what it succeeded in
saying.”" Thomas v. Nev. Yellow Cab Corp., 327 P.3d 518, 522 (Nev. Sup. Ct. 2014)citing Lon
L. Fuller, Anatomy of the Law 18 (Greenwood Press 1976).

Accordingly, plaintiff’s request for further discovery consistent with the factors
considered under the “economic realities” test for employees covered by the MWA, as
announced in Terry, is proper.

CONCLUSION

For all the foregoing reasons, defendant’s motion should be denied and plaintiff’s
countermotion granted in its entirety together with such further relief as the Court deems
proper.

Dated this 1% day of December, 2016.

The attorney of record in this case hereby affirms that the above document does not contain the Social Security
Number of any person, pursuant to NRS 239B.030.

Leon Greenberg Professional Corporation

By: /s/ Leon Greenberg

LEON GREENBERG, Esq.
Nevada Bar No.: 8094
2965 South Jones Blvd- Suite E4
6
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Las Vegas, Nevada 89146
Tel (702) 383-6085
Attorney for Plaintiffs

CERTIFICATE OF SERVICE

Pursuant to NRCP 5 (b), I hereby certify that I am an employee of Law Offices of
Curtis B. Coulter, P.C., and that I served a true and correct copy of the Plaintiff’s Plaintiffs’

Response To Motion For Summary Judgment Counter-Motion For Discovery Pursuant To
NRCP RULE 56(F).

X Mail on all parties in said action, by placing a true copy thereof enclosed in a
sealed envelope with first-class postage affixed thereto, deposited in the United
States Mail, at Reno, Nevada.

Personal delivery by causing a true copy thereof to be hand-delivered to the
address or addresses set forth below.

Facsimile on the parties in said action by causing a true copy thereof to be
telecopied to the number indicated after the address or addresses noted below.

Federal Express or other overnight delivery.
Hand-delivery by Reno/Carson Messenger Service.

Addressed as follows:

Michael A. Pintar, Esq.
Glogovac & Pintar
427 West Plumb Lane
Reno, Nevada 89509

Mark G. Simons, Esq.

Therese M. Shanks, Esq.

Robison, Belaustegui, Sharp & Low
71 Washington Street

Reno, NV 89503

Attorneys for Defendant
Reno Cab Company, Inc.

DATED: 12.1.2016
/s/ Irene Sanchez
An employee of Curtis B. Coulter, P.C.
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FILED
Electronically
CV15-01385

2017-01-03 05:26:35

Jacqueline Bryant

Clerk of the Court

PM

Transaction # 58826@47

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

JEFF MYERS, individually and on Case No.: CV15-01359
Behalf of others similarly situated,
Dept. No.: 8
Plaintiff,

VS.

RENO CAB COMPANY, INC,,

Defendant.
/
ARTHUR SHATZ and RICHARD Case No.: CV15-01385
FRATIS,
Dept. No.: 8
Plaintiffs,
V.
ROY L. STREET, individually and dba
CAPITAL CAB,
Defendants. )
ORDER

On August 19, 2016, the parties filed its Second Amended Stipulation for
Consolidation.
Having reviewed the Second Amended Stipulation for Consolidation and

good cause appearing,

I
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The Second Amended Stipulation for Consolidation is hereby GRANTED.
The above two cases are hereby consolidated for all further proceedings. However,
at this time, consolidation does not include consolidation of the trials. The parties

may request consolidation for trial purposes at a later date.

Dated this 3_ day of January, 2017.

PATRICK FLANAG
Chief District Judge
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I hereby certify that I am an employee of the Second

Judicial District Court of the State of Nevada, County of Washoe; that on this
_\_3_ day of January, 2017, I electronically filed the following with the Clerk of the
Court by using the ECF system which will send a notice of electronic filing to the
following:

Curtis Coulter, Esq. for Plaintiff Jeff Myers, Arthur Shatz, and Richard
Fratis; and

Mark Simons, Esq. and Michael Pintar, Esq. for Defendants Reno Cab
Company, et al.

I deposited in the Washoe County mailing system for postage and mailing

with the United States Postal Service in Reno, Nevada, a true copy of the attached

(_)/a:m/«n J&L o)

Judicial As¢lstant

document addressed to:
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FILED
Electronically
CV15-01359

2017-06-12 03:03:42
Jacqueline Bryant
Clerk of the Court

Transaction # 614441

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

& ok ok

JEFF MYERS, individually and on behalf of
others similarly situated,

Plaintiff, Case No.: CV15-01359
VS. Dept. No.: 10
RENO CAB COMPANY, INC,,

Defendant.

/
ORDER

Presently before the Court is a MOTION FOR SUMMARY JUDGMENT (“the Motion™).
The Motion was filed by Defendant RENO CAB COMPANY, INC. (“the Defendant”) on
September 30, 2016. Plaintiff JEFF MYERS (“the Plaintiff”) filed the PLAINTIFFS’ RESPONSE
TO MOTION FOR SUMMARY JUDGMENT COUNTER-MOTION FOR DISCOVERY
PURSUANT TO NRCP RULE 56(F) (“the Response™) on October 31, 2016. The Defendant filed
the REPLY TO PLAINTIFF’S RESPONSE TO MOTION FOR SUMMARY JUDGMENT AND
OPPOSITION TO COUNTER-MOTION FOR DISCOVERY PURSUANT TO NRCP RULE
56(F) (“the Reply”) on November 17, 2016. The Motion was submitted to the instant department
on January 12, 2017.}

I The instant case was transferred from Department 8 to Department 10 on January 12, 2017. See ORDER DIRECTING
RANDOM CASE REASSIGNMENT, issued January 3, 2017; see also CASE ASSIGNMENT NOTIFICATION, issued
January 12, 2017. The Motion was originally submitted to Department 8 on November 17, 2016.
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PROCEDURAL AND ACTUAL BACKGROUND

The underlying case concerns an employment dispute. The Plaintiff filed the COMPLAINT
(“the Complaint”) on July 16, 2015. Counsel for the Plaintiff filed a nearly identical COMPLAINT
in Case Number CV15-01385 on the same date.> Both Complaints were structured as class action
claims.® The Plaintiff filed the STIPULATION FOR CONSOLIDATION (“the Stipulation™) on
July 5, 2016. The Stipulation indicated the parties’ agreement to consolidate the two cases “for all
further proceedings.” The Stipulation, 2:5-6. The Plaintiff filed the SECOND AMENDED
STIPULATION FOR CONSOLIDATION (“the Second Stipulation™) on August 19, 2016. The
Second Stipulation explained the Stipulation was modified such that “consolidation does not
include consolidation of trials.” The Second Stipulation, 1:22-23; 2:6.

The Complaint explains the Plaintiff is a taxicab driver who leased a taxicab from the
Defendant taxicab company. The Complaint, 4:2-7. The Plaintiff entered into a lease contract (“the
Lease”) with the Defendant on December 27, 2013. The Motion, exhibit 1. The Complaint alleges
two claims. The First Claim alleges “[p|ursuant to Article 15, Section 16, of the Nevada
Constitution the named [P]laintiff and the class members were entitled to an hourly minimum wage
for every hour they worked for the defendant.” The Complaint, 6:5-7. The First Claim further
alleges the Defendant’s violation “involved malicious and/or fraudulent and/or oppressive conduct
by the [D]efendant sufficient to warrant an award of punitive damages.” The Complaint, 6:9-11.
The Second Claim alleges “pursuant to Nevada Revised Statutes §608.040...the [P]laintiff has been
separated from his employment with the [D]efendant and at the time of such separation was owed
unpaid wages by the [D]efendant.” The Complaint, 8:10-14. The Second Claim further alleges
“[t]he [D]efendant has failed and refused to pay the named [P]laintiff...earned but unpaid
wages....” The Complaint, 8:15-17.

/17
/17
/17
/17

2 CV15-01385 was originally assigned to Department 4 of the Second Judicial District Court. After a peremptory
challenge, the case was re-assigned to Department 9. Thereafter, CV15-01385 was consolidated into CV15-01359,
which had been assigned to the instant Department.

3 The record does not reflect any attempt on behalf of the Plaintiff to certify the class pursuant to NRCP 23.

JA 402




O & 9 O U S WO

N N N N N N N N N — — [— — p— p— p— — —
00 ~ O W A W N = O VvV ® NN B W NN~ O

The Defendant filed the MOTION TO STAY DISCOVERY (“the MTS”) on November 28,
2016. The Plaintiff filed the PLAINTIFF’S RESPONSE IN PARTIAL OPPOSITION TO
DEFENDANT’S MOTION TO STAY DISCOVERY PENDING DISPOSITION OF
DEFENDANT’S MOTION FOR SUMMARY JUDGMENT on December 15, 2016. The
Defendant filed the REPLY IN SUPPORT OF MOTION TO STAY DISCOVERY on December
19,2016. The MTS was submitted to the instant department on January 12, 2017.4

The Court issued an ORDER (“the January Order”) on January 20, 2017. The January
Order required the parties to set a hearing on the Motion. The January Order, 3:10-12. The January
Order additionally stayed any disposition of the MTS pending resolution of the Motion. The
January Order, 3:4-7. The Court held a hearing on the Motion on March 14, 2017. The Court took

the Motion under advisement at the conclusion of the hearing.

LEGAL STANDARD

Under NRCP 56(b), a defendant may move at any time for summary judgment in its favor
“as to all or any part” of the claim, counter-claim, or cross claim. When it reviews a motion for
summary judgment, a court will consider the evidence, and any reasonable inferences drawn from
the evidence, in the light most favorable to the nonmoving party. Wood v. Safeway, 121 Nev. 724,
732, 121 P.3d 1026, 1031 (2005). The nonmoving party must, “by affidavit or otherwise, set forth
specific facts demonstrating the existence of a genuine issue for trial or have summary judgment
entered against him.” Id. Summary judgment is appropriate under NRCP 56 when the pleadings,
depositions, answers to interrogatories, admissions, and affidavits, if any, that are properly before
the court demonstrate no genuine issue of material fact exists, and the moving party is entitled to
judgment as a matter of law. Safeway, 121 Nev. at 731, 121 P.3d at 1031. A factual dispute is
material if it “might affect the outcome of the suit under the governing law;” disputes that are
“irrelevant or unnecessary” are not material and will not preclude summary judgment. Safeway,
121 Nev. at 730, 121 P.3d at 1030 (quoting Anderson v. Liberty Lobby, 477 U.S. 242, 247-48, 106
S.Ct. 2505, 2509-10 (1986)). “[T]he nonmoving party may not defeat a motion for summary

29

judgment by relying ‘on the gossamer threads of whimsy, speculation and conjecture.”” Safeway,

121 Nev. at 731, 121 P.3d at 1030 (internal citation omitted). A court must take great care when

4 The MTS was originally submitted to Department 8 on December 19, 2016.
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granting a motion for summary judgment. Johnson v. Steel Inc., 100 Nev. 181, 182, 678 P.2d 676,
677 (1984), overruled on other grounds by Shoen v. SAC Holding Corp., 122 Nev. 621, 137 P.3d
1171 (2006).

In an order concerning summary judgment, a court “shall set forth the undisputed material
facts and legal determinations on which the court granted summary judgment.” NRCP 56(c). Ifa
court’s order does not dispose of the entire case, but instead sustains issue for trial, the order will

specify the facts that are disputed and those that are not disputed. NRCP 56(d).

ANALYSIS
The arguments presented in the instant matter originate in a single, fundamental issue: does

the Nevada Legislature (“the Legislature) have the ability to interpret an amendment made to the
Nevada Constitution through the creation of a new statute? The Plaintiff argues against legislative
interpretation, and instead advocates for strict adherence to the plain language of the amendment
and the Nevada Supreme Court (“the Supreme Court”) cases interpreting it. The Defendant argues
in favor of legislative interpretation, contending a statute more recently codified than the
amendment may clarify the amendment’s intended application.

The Motion contends the Plaintiff is an independent contractor pursuant to the express language
of the Lease. The Motion, 6:8-19. The Motion additionally avers NRS 706.473 and NRS 608.0155
specifically establish an independent contractor relationship between taxicab drivers and taxicab
companies. The Motion, 8:22-23; 11:5-7; 13:9, 15, 22; 16:2, 14, 23. The Response argues for the
application of the Minimum Wage Amendment (“the MWA”) of the Nevada Constitution, which
provides minimum wage protection for Nevada employees. The Response, 2:7-11. The Response
additionally asserts the NRS is not relevant in a determination of “what constitutes ‘employment’
subject to the [MWA].” The Response, 6:6-8.

I. Application of the MWA

The MWA is codified as Article 15, §16, of the Nevada Constitution, and was added in

2006. The MWA provides: “[e]ach employer shall pay a wage to each employee of not less than
the hourly rates set forth in this section.” The MWA(A). The MWA proceeds to enumerate
specific minimum wage rates for employees in Nevada. The MWA additionally provides: “[t]he
provisions of this section may not be waived by agreement between an individual employee and an

employer.” The MWA(B). The MWA defines “employee” as: “any person who is employed by an
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employer as defined herein but does not include an employee who is under eighteen (18) years of
age, employed by a nonprofit organization for after school or summer employment or as a trainee
for a period not longer than ninety (90) days.” The MWA(C). The MWA defines employer as:
“any individual, proprietorship, partnership, joint venture, corporation, limited liability company,
trust, association, or other entity that may employ individuals or enter into contracts of
employment.” Id.

“The Nevada Constitution is the ‘supreme law of the state,” which ‘control[s] over any
conflicting statutory provisions.”” Thomas v. Nevada Yellow Cab Corp., 130 Nev.Adv.Op. 52, 327
P.3d 518, 521 (2014) (quoting Clean Water Coal v. The M Resort, L.L.C., 127 Nev. 301, 309, 255
P.3d 247, 253 (2011)). Accordingly, a court shall “construe statutes, ‘if reasonably possible, so as
to be in harmony with the constitution.”” Thomas, 327 P.3d at 521 (quoting State v. Glusman, 98
Nev. 412, 419, 651 P.2d 639, 644 (1982)). However, in cases where the “statute is ‘irreconcilably
repugnant’ to a constitutional amendment, the statute is deemed to have been impliedly repealed by
the amendment.” Thomas, 327 P.3d at 521 (quoting Mengelkamp v. List, 88 Nev. 542, 545-46, 501
P.2d 1032, 1034 (1972)). Unless the statutory amendment “conflicts with existing law to the extent
that both cannot logically exist,” there exists a presumption “against [the] implied repeal.” Thomas,
327 P.3d at 521 (citing W Reality Co. v. City of Reno, 63 Nev. 330, 344, 172 P.2d 158, 165 (1946)).

As described supra, the MWA applies exclusively to “employees,” who are afforded
additional wage protection under the Amendment. Therefore, whether or not the MWA applies to
the Plaintiff necessarily depends on whether or not the Plaintiff is determined to be an employee or
an independent contractor.

II. Independent Contractor Relationship

The Response does not argue for the obviation of the legal concept of an independent
contractor. At oral argument, the Plaintiff acknowledged the concept of an independent contractor
relationship would remain in Nevada despite the existence of the MWA. Rather, the Motion and
Response argue for the application of two separate tests to determine the presence or lack of an
independent contractor relationship between the Plaintiff and the Defendant. The Response asserts
the Court should apply the “economic realities test” adopted by the Supreme Court in Terry v.
Sapphire Gentlemen’s Club, 130 Nev. Adv. Op. 87, 336 P.3d 951 (2014). The Response contends
evaluation of the factors cited in Sapphire, “must result in a finding that the [P]laintiff was an

employee....” The Response, 7:22-27; 8:1-13. The Motion avers the economic realities test was
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abrogated by statute, and is therefore an inapplicable test. The Motion, 17:19-28; 18:1.
Accordingly, the Motion argues for application of the test enumerated in NRS 608.0155, as well as
general application of NRS 706.473. The Motion asserts these statutes create “a conclusive
presumption that [the Plaintiff] is an independent contractor.” The Motion, 2:5-9.

When a supreme court decision is later contradicted by a statutory amendment, that
amendment can be construed to supersede the decision. See Jacobson v. Clayton, 121 Nev. 518,
522,119 P.3d 132, 134 (2005) (an amendment to NRS 140.040(3) superseded the Supreme Court’s
ruling in Bodine v. Stinson, 85 Nev. 657,461 P.2d 686 (1969), when the statute was amended to
contradict the ruling two years earlier); accord, Simmons Self-Storage v. Rib Roof, Inc., 130 Nev.
Adv. Op. 57,331 P.3d 850, 855 (2014). A court may presume the legislature knew of the supreme
court decision when they amended the statute. See Northern Nevada Assoc. of Injured Workers v.
Nevada State Indus. Ins. Sys., 107 Nev. 108, 112, 807 P.2d 728, 730 (1991) (reasoning that “the
legislature presumably knew the law when it most recently amended” a workers’ compensation
statute and left the statute unchanged).

The Thomas Court ruled on whether the MWA “override[s] the exception for taxicab drivers
provided in Nevada’s minimum wage statute, NRS 608.250(2)(e).” Thomas, 327 P.3d at 520. The
Thomas Court held:

The [MWA]’s broad definition of employee and very specific exemptions necessarily and

directly conflict with the legislative exception for taxicab drivers established by NRS

608.250(2)(e). Therefore, the two are “irreconcilably repugnant,”...such that “both cannot
stand,”...and that the statute is impliedly repealed by the [MWA].
Id at 521. Sapphire was decided in the same year, but subsequent to 7’ homas.’ The Sapphire Court
adopted the economic realities test used by federal courts in disposition of actions made under the
federal Fair Labor Standards Act (“the FLSA”). Sapphire, 336 P.3d at 958. The Sapphire Court
held:
/17
/1]
/17

/11

5 The Sapphire Court recognized the Thomas holding when it stated “[o]nly an employee is entitled to minimum wages
under NRS Chapter 608. NRS 608.250, superseded in part by constitutional amendment as recognized in Thomas...”
Sapphire, 336 P.3d at 954.
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the Legislature has not clearly signaled its intent that Nevada’s minimum wage scheme
should deviate from the federally set course...our state’s and federal minimum wage laws
should be harmonious in terms of which workers qualify as employees under them. We
therefore adopt the FLSA’s ‘economic realities’ test...in the context of Nevada’s minimum
wage laws.
Id. Accordingly, the Sapphire Court made clear the Supreme Court adopted the economic realities
test in the absence of a clear signal from the Legislature.

The Sapphire Court dedicated a sizeable portion of its opinion to analysis of the legislative
history of Nevada’s minimum wage laws from the 1960s and 1970s, as well as the “overlap
between the [MWA] and NRS Chapter 608.” Id. at 955-56. The Sapphire Court remarked the
definitions of “employer” provided by both the statute at issue and the MWA offered “little
elucidation.” Id. at 955. Thus, the Sapphire Court called for “a more concrete interpretive aid,” to
properly apply the broad definitions enumerated in the MWA. Id. As the Sapphire Court analyzed
the legislative history available at the time of its disposition, this Court assumes analysis of the
subsequent, updated legislative history in the disposition of the instant matter is proper. The
updated legislative history is especially pertinent given it provides precisely the “interpretive aid”
the Sapphire Court called for.

The Sapphire Court’s legislative history analysis explained it is the Legislature’s common
practice to attempt to harmonize federal law with Nevada’s statutory schemes. The Sapphire Court
stated: “the Legislature has long relied on federal...law to lay a foundation of worker protections
that this State could build upon...and so in many significant respects, Nevada’s...laws and those set
federally run parallel.” Id. at 955. To this end, the Sapphire Court stated the Legislature
“repeatedly heard testimony” concerning the “burden on business and potential confusion” should
federal and state law “fail to operate harmoniously.” Id. at 957. However, the Sapphire Court
additionally acknowledged the Legislature’s ability to deviate from federal law when it is so
inclined. See Sapphire at 956 (citing Dancer I-VII v. Golden Coin, Ltd., 124 Nev. 28, 32-33, 176
P.3d 271, 274-75 (2008)). It is only in the absence of both harmonious statutes, as well as any clear
deviation or direction from the Legislature, that the Sapphire Court adopted the economic realities
test.

In 2015, subsequent to the Thomas and Sapphire decisions, the Legislature passed Senate

Bill Number 224 (“SB 224”). The Legislature described SB 224 as:
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AN ACT relating to employment; establishing a conclusive presumption that a person is an
independent contractor if certain conditions are met; [and] excluding the relationship
between a principal and an independent contractor from certain provisions governing the
payment of minimum wage to an employee....

S.B. 224, 2015 Leg., 78th Session. (Nev. 2015). In enacting SB 224, the Legislature explained it
applied “to any action or proceeding to recover unpaid wages pursuant to a requirement to pay a
minimum wage in which a final decision has not been rendered as of [its] effective date,” in June of
2015. Id. SB 224 added a new section to NRS chapter 608, which was later codified as NRS
608.0155. NRS 608.0155 provides:

1. [A] person is conclusively presumed to be an independent contractor if:
(a)...the person possesses or has applied for an employer identification number or social
security number or has filed an income tax return for a business or earnings from self
employment with the Internal Revenue Service in the previous year;
(b) The person is required by the contract with the principal to hold any necessary state
business registration or local business license and to maintain any necessary occupational
license, insurance or bonding; and
(c) The person satisfies three or more of the following criteria:
(1)...the person has control and discretion over the means and manner of the
performance of any work and the result of the work, rather than the means or manner
by which the work is performed, is the primary element bargained for by the
principal in the contract.
(2)...the person has control over the time the work is performed.
(3) The person is not required to work exclusively for one principal....
(4) The person is free to hire employees to assist with the work.
(5) The person contributes a substantial investment of capital in the business of the
person, including, without limitation, the:
(I) Purchase or lease of ordinary tools, material and equipment regardless of
source....
2. The fact that a person is not conclusively presumed to be an independent contractor for
failure to satisfy three or more of the criteria set forth in paragraph (c) of subsection 1 does
not automatically create a presumption that the person is an employee.

The Legislature explicitly contradicted the Supreme Court’s decisions in Thomas and
Sapphire by means of a statutory amendment adding NRS 608.0155 to Nevada’s statutory scheme.
Not only does SB 224 explicitly exclude the requisite payment of minimum wage to independent
contractors, it also specifically enumerates a test for determination of the existence of an
independent contractor relationship. Further, the NRS 608.0155 test is blatantly contradictory to
the economic realities test adopted in Sapphire. While the Legislature may not have “clearly

signaled” its intent to the Supreme Court prior to the decisions rendered in Thomas and Sapphire,
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the passage of SB 224 and codification of NRS 608.0155 plainly evidence such intent.
Accordingly, the Court construes NRS 608.0155 to supersede the decisions in Thomas and
Sapphire, and abrogate the Supreme Court’s adoption of the federal economic realities test.
Jacobson, 121 Nev. at 522, 119 P.3d at 134.

The Supreme Court has held “[t]he separation of powers; the independence of one branch
from the others; the requirement that one department cannot exercise the powers of the other two is
fundamental in our system of government.” Galloway v. Truesdell, 83 Nev. 13, 19, 422 P.2d 237,
242 (1967). The Galloway Court reasoned:

legislative power is the power of law-making representative bodies to frame and enact laws,
and to amend or repeal them. This power is indeed very broad, and, except where limited
by Federal or State Constitutional provisions, that power is practically absolute. Unless
there are specific constitutional limitations to the contrary, statutes are to be construed in
favor of the legislative power.
Id. 83 Nev. at 20, 422 P.2d at 242. This broad legislative power must therefore be entirely distinct
from judicial power, which the Galloway Court describes as:

[t]he authority to hear and determine justiciable controversies. Judicial power includes the
authority to enforce any valid judgment, decree or order....Judicial power, or the exercise of
judicial functions cannot include powers or functions that do not stem from the basic
judicial powers and functions set forth in the Constitution, unless the Constitution otherwise
expressly provides. Hence it follows that the judicial power, and the exercise thereof by a
judicial function, cannot include a power or function that must be derived from the basic
Legislative or Executive powers.

The Supreme Court properly exercised its judicial power to “hear and determine justiciable
controversies” when it issued its opinions in Thomas and Sapphire. Additionally, the Legislature
properly exercised its legislative power to “frame and enact laws” when it passed SB 224 and
subsequently codified it as NRS 608.0155. However, it would not be proper for this Court to ignore
the Legislature’s exercise of its “practically absolute” power by misapplying Supreme Court
opinions. Were the Court to apply the economic realities test, as suggested by the Plaintiff, and fail
to apply the test subsequently codified by the Legislature, a clear breach of the separation of powers
would result.

The Court recognizes and is respectful of the well-established doctrine of stare decisis,
which is “indispensable to the due administration of justice.” Armenta-Carpio v. State, 129

Nev.Adv.Op. 54, 306 P.3d 395, 398 (2013) (holding under “the doctrine of stare decisis, [the Court]

will not overturn precedent absent compelling reasons for so doing.”) (internal citation omitted).
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However, the Court reasons its adherence to the NRS 608.0155 test does not disregard the holding
of the Sapphire Court in violation of stare decisis. Rather, it acknowledges a purposeful
modification of Nevada’s statutory scheme made in response to Supreme Court opinions the
Legislature found to necessitate clarification. Accordingly, in disposing of the instant matter, the
Court is acting in accordance with the most recently enacted and applicable law on the matter.

The Court does not find the Legislature’s codification of NRS 608.0155 to be
“irreconcilably repugnant” to the MWA. Thomas, 327 P.3d at 521. Rather, NRS 608.1055
supplements the MW A by providing an interpretive tool to aid in the determination of the
amendment’s application to particular groups. It does so by enumerating a clear test of who is and
who is not an independent contractor, and therefore, who is and who is not excepted from the
MWA'’s expanded protections. It does not designate specific groups, such as taxi drivers, for its
application or exemption. The Thomas Court found such designation to be constitutionally infirm.
Id. Therefore, the Court does not find NRS 608.0155 to conflict “with existing law to the extent
that both cannot logically exist.” Id. Quite the contrary, the Court finds NRS 608.0155 clarifies the
application of the MWA, therefore allowing both to logically co-exist. This co-existence is
especially appropriate given the presumption against repeal. Id.

I11. Application of the NRS 608.0155 Test
The Motion contends “NRS 608.0155 creates a conclusive presumption of independent
contractor status when a number of easily identifiable criteria are met.” The Motion, 11:11-12. The
Response advocates for application of the economic realities test and therefore does not directly
oppose the Motion’s arguments regarding application of the NRS 608.0155 test. However, the
Response opposes the Motion’s assertions concerning the Plaintiff’s status as an independent
contractor, stating they “cannot be accepted as true by the Court and are vigorously disputed by the
Plaintiff.” The Response, 4:8-9.
The Court finds the following facts to be undisputed:
1. The Plaintiff entered into the Lease with the Defendant on December 27, 2013. The
Motion, exhibit 1.

2. The Lease states the Plaintiff, was “free from interference and control on the part of the”
Defendant. Id.

3. The Lease states the Plaintiff “will operate the Leased Taxicab for a minimum of three

(3) days per seven day week, unless [the Defendant] authorizes [the Plaintiff] to deviate

-10-
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8.
9.
10.
11.

12.

from the three (3) day minimum.” Id.

The Lease states only the Plaintiff could drive the leased taxicab unless the Defendant
“authorizes, in writing, another person to drive the leased taxicab.” Id.

The Lease states: “the [Plaintiff] must provide to the [Defendant]: (a) a certificate from a
licensed physician which is dated not more than 90 days before the date on which the
[Plaintiff] begins to lease a taxicab...which demonstrates that [Plaintiff] is physically
qualified to operate a commercial motor vehicle...[and] (c) obtain work cards as
required by all federal, state and local governments.” Id.

The Lease states: “[a]t the beginning of each 12 hour lease period, [the Plaintiff] must
date and time stamp the trip sheet provided by the [Defendant] with the completed date
and time stamped trip sheets for that 12 hour lease period.”

The Plaintiff’s payment for the leased taxicab was ten dollars per 12-hour period, plus
fifty percent of all fares received, in addition to the cost of gas. Id.

The Plaintiff possessed his own social security card and number. The Motion, exhibit 4.
The Plaintiff possessed a valid driver’s license. Id.

The Plaintiff possessed a chauffeur work permit for the City of Sparks. Id.

The Plaintiff possessed a five-year non-gaming permit from the Reno Police
Department. Id.

The Plaintiff possessed a medical examiner’s certificate. Id.

The Court finds the following facts to be disputed:

1.

3.
4.

Whether the Plaintiff controlled his work schedule, namely: did the Plaintiff or the
Defendant determine how many days the Plaintiff worked, for how many hours the
Plaintiff worked, at what times the Plaintiff worked, and for what percentage the
Plaintiff worked of the 12-hour prescribed period.

Whether the Plaintiff controlled the passengers he transported in the leased taxicab,
including: what percentage of passengers the Plaintiff was permitted to decide to take,
where and when the Plaintiff was required to pick-up passengers, and the frequency with
which the Plaintiff’s freedom to decide his own fares was restricted.

Whether the Plaintiff was in fact free to hire a substitute drive to assist with his work.

Whether the Plaintiff was in fact free to work elsewhere.

-11-
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As enumerated supra, an individual “is conclusively presumed to be an independent
contractor” if they meet the requirements set by NRS 608.0155. The individual must first possess
or have applied for, inter alia, “an employer identification number or social security number....”
The Plaintiff possessed a social security card and number and therefore satisfies the first
requirement. Second, the individual “is required by the contract with the principal to hold any
necessary state business registration or local business license and to maintain any necessary
occupational license, insurance or bonding....” The Plaintiff was both required by the Lease to
possess, and did in fact possess, a Nevada driver’s license, a medical examiners card, a permit from
the Reno Police Department, and a chauffeurs permit from the City of Sparks, and therefore
satisfies the second requirement. The Court finds the Plaintiff satisfies section (1)(a) and section
(1)(b) of the NRS 608.0155 test; however, the individual must additionally satisfy three of the
following criteria from NRS 608.0155(1)(c):

(1)...the person has control and discretion over the means and manner of the performance of

any work and the result of the work, rather than the means or manner by which the work is

performed, is the primary element bargained for by the principal in the contract.

(2)...the person has control over the time the work is performed.

(3) The person is not required to work exclusively for one principal....

(4) The person is free to hire employees to assist with the work.

(5) The person contributes a substantial investment of capital in the business of the person,

including, without limitation, the:

(I) Purchase or lease of ordinary tools, material and equipment regardless of source....

The Court finds an issue of material fact concerning the Plaintiff’s satisfaction of three of
the five supplementary criteria listed supra. The Motion offers, inter alia, the Lease, the Plaintiff’s
answers to interrogatories, and the AFFIDAVIT OF ROBIN STREET IN SUPPORT OF MOTION
FOR SUMMARY JUDGMENT (“the Affidavit”) to support the Plaintiff’s ability to satisfy the
supplementary criteria. The Motion, exhibits 1, 2, 3 and 5. However, the Response contests the
facts asserted in these documents. The Response offers, inter alia, THE DECLARATION OF
JEFF MYERS (“the Declaration™), charts of the Plaintiff’s hours worked, and the trip sheets listing
the details of the Plaintiff’s fares, both in opposition to the Motion, as well as in support of the
Declaration. A number of the facts asserted in the Affidavit and Declaration directly oppose each
other. For example, the Affidavit asserts the Defendant “did not control any aspect of the work
performed by Myers....” The Affidavit, 1:17. Conversely, the Declaration asserts the Plaintiff

“worked a set schedule,” from which he could “be suspended.” The Declaration, 2:17-18, 20-21.

-12-
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The Court finds the facts supporting the Plaintiff’s ability to satisfy the supplementary criteria are
largely contested by the pleadings, and therefore preclude the Court from finding the Plaintiff is an
independent contractor under the NRS 608.0155 test.

In addition to contending the Plaintiff is an independent contractor under the statutory test,
the Motion argues the Plaintiff was an independent contractor “as a matter of law,” due to the “clear

and unambiguous language of the Lease.” ¢ The Motion, 6:8-11. Section 10 of the Lease provides:

Neither Party is the partner, joint venture, agent, or representative of the other Party. LESSEE
[Plaintiff] is an independent contractor. LEASING COMPANY [Defendant] and LESSEE
acknowledge and agree that there does not exist between them the relationship of employer and
employee, principal and agent, or master and servant, either expressed or implied, but that the
relationship of the parties is strictly that of lessor and lessee, the LESSEE being free from
interference and control of the part of the LEASING COMPANY....

The Motion relies heavily upon the Lease in order to evidence the specific elements of the
relationship between the Plaintiff and the Defendant, and therefore categorize the Plaintiff as an
independent contractor pursuant to the NRS 608.0155 test. The Plaintiff signed the Lease, therefore
the Court presumes the Plaintiff agreed to the relationship enumerated therein. Yee v. Weiss, 110
Nev. 657, 662, 877 P.2d 510,513 (1994) (reasoning “Courts have consistently held that one is
bound by any document one signs....”). While the Lease may unambiguously define the Plaintiff
as an independent contractor, the MWA states its protections “may not be waived by agreement
between an individual employee and an employer.” The MWA(B). In regards to subverting the
rights afforded by the MWA via contract, the Sapphire Court held: “[p]articularly where, as here,
remedial statutes are at play, a putative employer’s self-interested disclaimers of any intent to hire
cannot control the realities of an employment relationship....Thus, [the Respondent]’s protestations

that the [Petitioners] ‘never intended to be employees,” and agreed to be independent contractors are

& The Motion additionally argues application of NRS 706.473 creates a presumption that the Plaintiff is an independent
contractor. NRS 706.473 governs leasing taxi cabs to independent contractors. NRS 706.473(1) provides: “a person
who holds a certificate of public convenience and necessity which was issued for the operation of a taxicab business
may...lease a taxicab to an independent contractor... A person may lease only one taxicab to each independent
contractor with whom the person enters into a lease agreement. The taxicab may be used only in a manner authorized
by the lessor’s certificate of public convenience and necessity.” NRS 706.473(2) further provides: “[a] person who
enters into a lease agreement with an independent contractor pursuant to this section shall submit a copy of the
agreement to the Authority for its approval.” The Court need not consider NRS 706.473 in depth when NRS 608.0155
establishes the criteria for an independent contractor relationship. However, the Court recognizes its tendency to
supplement the presumption of an independent contractor relationship.

-13-

JA 413




O 0 NN N R W -

NN NN NN NN e e e e e e e e e e
0 ~N O L B WD = O YV ® NN N A W DN~ O

beside the point.” Sapphire, 336 P.3d at 954. As neither the MWA nor the Supreme Court finds
the language of the Lease to be dispositive, the Court cannot rely solely upon the language of the

Lease to create an independent contractor relationship.

IV.Conclusion

The Court finds the Plaintiff’s arguments against legislative interpretation of the MWA to
be unpersuasive. Such an application would affect the business relationships, contracting
possibilities, and the income and wage potential of numerous Nevada industries that utilize
independent contractors. Were the Court to allow the MWA to be interpreted by the economic
realities test rather than by NRS 608.0155, the MWA’s application would be substantially expanded
beyond the limits set by the duly elected members of Nevada’s Legislature.

When viewed in the light most favorable to the Plaintiff, the Plaintiff’s status as an
independent contractor remains an issue of material fact for trial. The material facts remaining at
issue are determinative of the Plaintiff’s ability to qualify for the expanded protection afforded to
employees under the MWA. Whether the Plaintiff may succeed on his First Claim for application
of the MWA, or his Second Claim for unpaid wages necessarily originating in its application,
remains to be decided.

IT IS ORDERED the Defendant’s MOTION FOR SUMMARY JUDGMENT is hereby
DENIED.

IT IS FURTHER ORDERED the stay of proceedings discussed in the MTS is hereby

lifted.
G5

DATED this [a day of June, 2017.
ELLIOTT A. SATTLER

District Judge
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CERTIFICATE OF MAILING
Pursuant to NRCP 5(b), I certify that I am an employee of the Second Judicial District Court

of the State of Nevada, County of Washoe; that on this Z'g day of June, 2017, I deposited in the
County mailing system for postage and mailing with the United States Postal Service in Reno,

Nevada, a true copy of the attached document addressed to:

Leon Greenberg, Esq.
2965 South Jones Blvd., Suite E3
Las Vegas, NV 89146

CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that I am an employee of the Second Judicial District Court of the State of
Nevada, in and for the County of Washoe; that on the _/ é day of June, 2017, I electronically
filed the foregoing with the Clerk of the Court by using the ECF system which will send a notice of

electronic filing to the following:

CURTIS COULTER, ESQ.
THERESE SHANKS, ESQ.
MARK SIMONS, ESQ.

MICHAEL PINTAR, ESQ.

Administrative
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FILED
Electronically
CV15-01385

2017-06-12 03:10:07 H
Jacqueline Bryant
Clerk of the Court

Transaction # 61445(

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

* %k %k

ARTHUR SHATZ and RICHARD FRATIS,
individually and on behalf of others similarly
situated,

Plaintiffs, Case No.: CV15-01385
Vvs. Dept. No.: 10
ROY L. STREET, individually and d/b/a
CAPITAL CAB,

Defendants.

/
ORDER

Presently before the Court is a MOTION FOR SUMMARY JUDGMENT (“the Motion™).
The Motion was filed by Defendant ROY L. STREET (“the Defendant™) on September 30, 2016.
Plaintiffs ARTHUR SHATZ and RICHARD FRATIS (“the Plaintiffs”) filed the PLAINTIFFS’
RESPONSE TO MOTION FOR SUMMARY JUDGMENT COUNTER-MOTION FOR
DISCOVERY PURSUANT TO NRCP RULE 56(F) (“the Response”) on November 1, 2016. The
Defendant filed the REPLY TO PLAINTIFFS’ RESPONSE TO MOTION FOR SUMMARY
JUDGMENT AND OPPOSITION TO COUNTER-MOTION FOR DISCOVERY PURSUANT TO
NRCP RULE 56(F) (“the Reply”) on November 17, 2016. The Motion was submitted to the instant
department on January 12, 2017.!

! The instant case was originally filed in the First Judicial District in Carson City. After transfer to the Second Judicial
District, the case was initially assigned to Department 4. The Plaintiffs filed a Peremptory Challenge on December 8,
2015. The case was transferred from Department 4 to Department 9 on December 9, 2015. Judge for Department 9, the

PM
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PROCEDURAL AND ACTUAL BACKGROUND

The underlying case concerns an employment dispute. The Plaintiffs filed the
COMPLAINT (“the Complaint”) on July 16, 2015. Counsel for the Plaintiffs filed a nearly
identical COMPLAINT in Case Number CV15-01359 on the same date. Both Complaints were
structured as class action claims.? The Plaintiffs filed the STIPULATION FOR
CONSOLIDATION (“the Stipulation™) on July 5, 2016, in case number CV15-01359. The
Stipulation indicated the parties’ agreement to consolidate the two cases “for all further
proceedings.” The Stipulation, 2:5-6. The Plaintiffs filed the SECOND AMENDED
STIPULATION FOR CONSOLIDATION (“the Second Stipulation™) on August 22, 2016. The
Second Stipulation explained the Stipulation was modified such that “consolidation does not
include consolidation of trials.” The Second Stipulation, 1:22-23; 2:6.

The Complaint explains the Plaintiffs are taxicab drivers who leased a taxicab from the
Defendant taxicab company. The Complaint, 4:8-13. Plaintiff ARTHUR SHATZ (“Shatz”)
entered into a lease contract (“the Lease™) with the Defendant on March 23, 2011. The Motion,
exhibit 1. Plaintiff RICHARD FRATIS (“Fratis”) entered into an identical lease contract with the
Defendant on March 25, 2011. * The Motion, exhibit 4. The Complaint’s First Claim alleges
“[p]lursuant to Article 15, Section 16, of the Nevada Constitution the named [P]laintiffs and the
class members were entitled to an hourly minimum wage for every hour they worked for the
defendant.” The Complaint, 6:10-12. The First Claim further alleges the Defendant’s violation
“involved malicious and/or fraudulent and/or oppressive conduct by the [D]efendant sufficient to
warrant an award of punitive damages.” The Complaint, 6:14-16. The Complaint’s Second Claim
alleges “pursuant to Nevada Revised Statutes §608.040...the [P]laintiffs have been separated from
their employment with the [D]efendant and at the time of such separation was owed unpaid wages
by the [D]efendant.” The Complaint, 8:16-19. The Second Claim further alleges “[t]he
[D]efendant has failed and refused to pay the named [P]laintiffs...earned but unpaid wages....”
The Complaint, 8:20-22.

Honorable Scott N. Freeman, recused himself from the matter on December 11, 2015. Accordingly, the case was
reassigned to Department 8 on December 11, 2015. CV15-01385 was consolidated into CV15-01359, which had been
assigned to the instant Department.

2 The record does not reflect any attempt on behalf of the Plaintiffs to certify the class pursuant to NRCP 23.

3 As the Leases are identical, the Court will refer to both leases as “the Lease” for clarification.
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The Defendant filed the MOTION TO STAY DISCOVERY (“the MTS”) on November 28,
2016. The Plaintiffs filed the PLAINTIFFS’ RESPONSE IN PARTIAL OPPOSITION TO
DEFENDANT’S MOTION TO STAY DISCOVERY PENDING DISPOSITION OF
DEFENDANT’S MOTION FOR SUMMARY JUDGMENT on December 15, 2016, in case
number CV15-01359. The Defendant filed the REPLY IN SUPPORT OF MOTION TO STAY
DISCOVERY on December 19, 2016, in case number CV15-01359. The MTS was submitted to
the instant department on January 12, 2017, in case number CV15-01359.*

The Court issued an ORDER (“the January Order”) on January 20, 2017. The January
Order required the parties to set a hearing on the Motion. The January Order, 3:10-12. The January
Order additionally stayed any disposition of the MTS pending resolution of the Motion. The
January Order, 3:4-7. The Court held a hearing on the Motion on March 14, 2017. The Court took

the Motion under advisement at the conclusion of the hearing.

LEGAL STANDARD

Under NRCP 56(b), a defendant may move at any time for summary judgment in its favor
“as to all or any part” of the claim, counter-claim, or cross claim. When it reviews a motion for
summary judgment, a court will consider the evidence, and any reasonable inferences drawn from
the evidence, in the light most favorable to the nonmoving party. Wood v. Safeway, 121 Nev. 724,
732,121 P.3d 1026, 1031 (2005). The nonmoving party must, “by affidavit or otherwise, set forth
specific facts demonstrating the existence of a genuine issue for trial or have summary judgment
entered against him.” /d. Summary judgment is appropriate under NRCP 56 when the pleadings,
depositions, answers to interrogatories, admissions, and affidavits, if any, that are properly before
the court demonstrate no genuine issue of material fact exists, and the moving party is entitled to
Judgment as a matter of law. Safeway, 121 Nev. at 731, 121 P.3d at 1031. A factual dispute is
material if it “might affect the outcome of the suit under the governing law;” disputes that are
“irrelevant or unnecessary” are not material and will not preclude summary judgment. Safeway,
121 Nev. at 730, 121 P.3d at 1030 (quoting Anderson v. Liberty Lobby, 477 U.S. 242, 247-48, 106
S.Ct. 2505, 2509-10 (1986)). “[TThe nonmoving party may not defeat a motion for summary

Judgment by relying ‘on the gossamer threads of whimsy, speculation and conjecture.”” Safeway,

* The MTS was originally submitted to Department 8 on December 19, 2016.
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121 Nev. at 731, 121 P.3d at 1030 (internal citation omitted). A court must take great care when
granting a motion for summary judgment. Johnson v. Steel Inc., 100 Nev. 181, 182, 678 P.2d 676,
677 (1984), overruled on other grounds by Shoen v. SAC Holding Corp., 122 Nev. 621, 137 P.3d
1171 (2006).

In an order concerning summary judgment, a court “shall set forth the undisputed material
facts and legal determinations on which the court granted summary judgment.” NRCP 56(c). Ifa
court’s order does not dispose of the entire case, but instead sustains issue for trial, the order will

specify the facts that are disputed and those that are not disputed. NRCP 56(d).

ANALYSIS
The arguments presented in the instant matter originate in a single, fundamental issue: does
the Nevada Legislature (“the Legislature) have the ability to interpret an amendment made to the
Nevada Constitution through the creation of a new statute? The Plaintiffs argue against legislative
interpretation, and instead advocates for strict adherence to the plain language of the amendment
and the Nevada Supreme Court (“the Supreme Court”) cases interpreting it. The Defendant argues
in favor of legislative interpretation, contending a statute more recently codified than the

amendment may clarify the amendment’s intended application.

The Motion contends the Plaintiffs are independent contractors pursuant to the express language

of the Lease. The Motion, 7:9-28. The Motion additionally avers NRS 706.473 and NRS 608.0155

specifically establish an independent contractor relationship between taxicab drivers and taxicab

companies. The Motion, 9:27-28; 10:1-9; 12:11-19. The Response argues for the application of the

Minimum Wage Amendment (“the MWA”) of the Nevada Constitution, which provides minimum
wage protection for Nevada employees. The Response, 2:7-11. The Response additionally asserts
the NRS is not relevant in a determination of “what constitutes ‘employment’ subject to the
[MWAL].” The Response, 6:6-8.

I. Application of the MWA

The MWA is codified as Article 15, §16, of the Nevada Constitution, and was added in

2006. The MWA provides: “[e]ach employer shall pay a wage to each employee of not less than
the hourly rates set forth in this section.” The MWA(A). The MWA proceeds to enumerate
specific minimum wage rates for employees in Nevada. The MWA additionally provides: “[t]he

provisions of this section may not be waived by agreement between an individual employee and an
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employer.” The MWA(B). The MWA defines “employee” as: “any person who is employed by an
employer as defined herein but does not include an employee who is under eighteen (18) years of
age, employed by a nonprofit organization for after school or summer employment or as a trainee
for a period not longer than ninety (90) days.” The MWA(C). The MWA defines employer as:
“any individual, proprietorship, partnership, joint venture, corporation, limited liability company,
trust, association, or other entity that may employ individuals or enter into contracts of
employment.” Id.

“The Nevada Constitution is the ‘supreme law of the state,” which ‘control[s] over any
conflicting statutory provisions.”” Thomas v. Nevada Yellow Cab Corp., 130 Nev.Adv.Op. 52, 327
P.3d 518, 521 (2014) (quoting Clean Water Coal v. The M Resort, L.L.C., 127 Nev. 301, 309, 255
P.3d 247,253 (2011)). Accordingly, a court shall “construe statutes, ‘if reasonably possible, so as
to be in harmony with the constitution.”” Thomas, 327 P.3d at 521 (quoting State v. Glusman, 98
Nev. 412, 419, 651 P.2d 639, 644 (1982)). However, in cases where the “statute is ‘irreconcilably
repugnant’ to a constitutional amendment, the statute is deemed to have been impliedly repealed by
the amendment.” Thomas, 327 P.3d at 521 (quoting Mengelkamp v. List, 88 Nev. 542, 545-46, 501
P.2d 1032, 1034 (1972)). Unless the statutory amendment “conflicts with existing law to the extent
that both cannot logically exist,” there exists a presumption “against [the] implied repeal.” Thomas,
327 P.3d at 521 (citing W Reality Co. v. City of Reno, 63 Nev. 330, 344, 172 P.2d 158, 165 (1946)).

As described supra, the MW A applies exclusively to “employees,” who are afforded
additional wage protection under the Amendment. Therefore, whether or not the MWA applies to
the Plaintiffs necessarily depends on whether or not the Plaintiffs are determined to be employees
or independent contractors.

II. Independent Contractor Relationship

The Response does not argue for the obviation of the legal concept of an independent
contractor. At oral argument, the Plaintiffs acknowledged the concept of an independent contractor
relationship would remain in Nevada despite the existence of the MWA. Rather, the Motion and
Response argue for the application of two separate tests to determine the presence or lack of
independent contractor relationships between the Plaintiffs and the Defendant. The Response
asserts the Court should apply the “economic realities test” adopted by the Supreme Court in Terry
v. Sapphire Gentlemen’s Club, 130 Nev. Adv. Op. 87, 336 P.3d 951 (2014). The Response

contends evaluation of the factors cited in Sapphire, “must result in a finding that the [P]laintiffs
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were employees....” The Response, 8:15-18. The Motion avers the economic realities test was
abrogated by statute, and is therefore an inapplicable test. The Motion, 19:3-14. Accordingly, the
Motion argues for application of the test enumerated in NRS 608.0155, as well as general
application of NRS 706.473. The Motion asserts these statutes create “a conclusive presumption
that [the Plaintiffs] are independent contractors.” The Motion, 2:19-22.

When a supreme court decision is later contradicted by a statutory amendment, that
amendment can be construed to supersede the decision. See Jacobson v. Clayton, 121 Nev. 518,
522,119 P.3d 132, 134 (2005) (an amendment to NRS 140.040(3) superseded the Supreme Court’s
ruling in Bodine v. Stinson, 85 Nev. 657, 461 P.2d 686 (1969), when the statute was amended to
contradict the ruling two years earlier); accord, Simmons Self-Storage v. Rib Roof, Inc., 130 Nev.
Adv. Op. 57, 331 P.3d 850, 855 (2014). A court may presume the legislature knew of the supreme
court decision when they amended the statute. See Northern Nevada Assoc. of Injured Workers v.
Nevada State Indus. Ins. Sys., 107 Nev. 108, 112, 807 P.2d 728, 730 (1991) (reasoning that “the
legislature presumably knew the law when it most recently amended” a workers’ compensation
statute and left the statute unchanged).

The Thomas Court ruled on whether the MWA “override[s] the exception for taxicab drivers
provided in Nevada’s minimum wage statute, NRS 608.250(2)(e).” Thomas, 327 P.3d at 520. The
Thomas Court held:

The [MWA]’s broad definition of employee and very specific exemptions necessarily and

directly conflict with the legislative exception for taxicab drivers established by NRS

608.250(2)(e). Therefore, the two are “irreconcilably repugnant,”...such that “both cannot
stand,”...and that the statute is impliedly repealed by the [MWA].
Id. at 521. Sapphire was decided in the same year, but subsequent to Thomas.> The Sapphire Court
adopted the economic realities test used by federal courts in disposition of actions made under the
federal Fair Labor Standards Act (“the FLSA”). Sapphire, 336 P.3d at 958. The Sapphire Court
held:
/17
/17

/17

> The Sapphire Court recognized the Thomas holding when it stated “[o]nly an employee is entitled to minimum wages
under NRS Chapter 608. NRS 608.250, superseded in part by constitutional amendment as recognized in Thomas...”
Sapphire, 336 P.3d at 954.

JA 421




O 0 N0 N AW

NN N N N N N N o e e e e e e e
%\]O‘\Lh-hwl\)*—‘o\OOO\]O\UI-hwl\)b—‘o

the Legislature has not clearly signaled its intent that Nevada’s minimum wage scheme
should deviate from the federally set course...our state’s and federal minimum wage laws
should be harmonious in terms of which workers qualify as employees under them. We
therefore adopt the FLSA’s ‘economic realities’ test...in the context of Nevada’s minimum
wage laws.
Id. Accordingly, the Sapphire Court made clear the Supreme Court adopted the economic realities
test in the absence of a clear signal from the Legislature.

The Sapphire Court dedicated a sizeable portion of its opinion to analysis of the legislative
history of Nevada’s minimum wage laws from the 1960s and 1970s, as well as the “overlap
between the [MWA] and NRS Chapter 608.” Id. at 955-56. The Sapphire Court remarked the
definitions of “employer” provided by both the statute at issue and the MWA offered “little
elucidation.” Id. at 955. Thus, the Sapphire Court called for “a more concrete interpretive aid,” to
properly apply the broad definitions enumerated in the MWA. Id. As the Sapphire Court analyzed
the legislative history available at the time of its disposition, this Court assumes analysis of the
subsequent, updated legislative history in the disposition of the instant matter is proper. The
updated legislative history is especially pertinent given it provides precisely the “interpretive aid”
the Sapphire Court called for.

The Sapphire Court’s legislative history analysis explained it is the Legislature’s common
practice to attempt to harmonize federal law with Nevada’s statutory schemes. The Sapphire Court
stated: “the Legislature has long relied on federal...law to lay a foundation of worker protections
that this State could build upon...and so in many significant respects, Nevada’s...laws and those set
federally run parallel.” Id. at 955. To this end, the Sapphire Court stated the Legislature
“repeatedly heard testimony” concerning the “burden on business and potential confusion” should
federal and state law “fail to operate harmoniously.” Id. at 957. However, the Sapphire Court
additionally acknowledged the Legislature’s ability to deviate from federal law when it is so
inclined. See Sapphire at 956 (citing Dancer I-VII v. Golden Coin, Ltd., 124 Nev. 28, 32-33, 176
P.3d 271, 274-75 (2008)). It is only in the absence of both harmonious statutes, as well as any clear
deviation or direction from the Legislature, that the Sapphire Court adopted the economic realities
test.

/17
/11
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In 2015, subsequent to the Thomas and Sapphire decisions, the Legislature passed Senate

Bill Number 224 (“SB 224”). The Legislature described SB 224 as:

AN ACT relating to employment; establishing a conclusive presumption that a person is an
independent contractor if certain conditions are met; [and] excluding the relationship
between a principal and an independent contractor from certain provisions governing the
payment of minimum wage to an employee....

S.B. 224, 2015 Leg., 78th Session. (Nev. 2015). In enacting SB 224, the Legislature explained it
applied “to any action or proceeding to recover unpaid wages pursuant to a requirement to pay a
minimum wage in which a final decision has not been rendered as of [its] effective date,” in June of
2015. Id. SB 224 added a new section to NRS chapter 608, which was later codified as NRS
608.0155. NRS 608.0155 provides:

1. [A] person is conclusively presumed to be an independent contractor if:
(a)...the person possesses or has applied for an employer identification number or social
security number or has filed an income tax return for a business or earnings from self
employment with the Internal Revenue Service in the previous year;
(b) The person is required by the contract with the principal to hold any necessary state
business registration or local business license and to maintain any necessary occupational
license, insurance or bonding; and
(c) The person satisfies three or more of the following criteria:
(1)...the person has control and discretion over the means and manner of the
performance of any work and the result of the work, rather than the means or manner
by which the work is performed, is the primary element bargained for by the
principal in the contract.
(2)...the person has control over the time the work is performed.
(3) The person is not required to work exclusively for one principal....
(4) The person is free to hire employees to assist with the work.
(5) The person contributes a substantial investment of capital in the business of the
person, including, without limitation, the:
(D) Purchase or lease of ordinary tools, material and equipment regardless of
source....
2. The fact that a person is not conclusively presumed to be an independent contractor for
failure to satisfy three or more of the criteria set forth in paragraph (c) of subsection 1 does
not automatically create a presumption that the person is an employee.

The Legislature explicitly contradicted the Supreme Court’s decisions in Thomas and
Sapphire by means of a statutory amendment adding NRS 608.0155 to Nevada’s statutory scheme.
Not only does SB 224 explicitly exclude the requisite payment of minimum wage to independent

contractors, it also specifically enumerates a test for determination of the existence of an
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independent contractor relationship. Further, the NRS 608.0155 test is blatantly contradictory to
the economic realities test adopted in Sapphire. While the Legislature may not have “clearly
signaled” its intent to the Supreme Court prior to the decisions rendered in Thomas and Sapphire,
the passage of SB 224 and codification of NRS 608.0155 plainly evidence such intent.
Accordingly, the Court construes NRS 608.0155 to supersede the decisions in Thomas and
Sapphire, and abrogate the Supreme Court’s adoption of the federal economic realities test.
Jacobson, 121 Nev. at 522, 119 P.3d at 134.

The Supreme Court has held “[t]he separation of powers; the independence of one branch
from the others; the requirement that one department cannot exercise the powers of the other two is
fundamental in our system of government.” Galloway v. Truesdell, 83 Nev. 13, 19, 422 P.2d 237,
242 (1967). The Galloway Court reasoned:

legislative power is the power of law-making representative bodies to frame and enact laws,
and to amend or repeal them. This power is indeed very broad, and, except where limited
by Federal or State Constitutional provisions, that power is practically absolute. Unless
there are specific constitutional limitations to the contrary, statutes are to be construed in
favor of the legislative power.
Id. 83 Nev. at 20, 422 P.2d at 242. This broad legislative power must therefore be entirely distinct
from judicial power, which the Galloway Court describes as:

[t]he authority to hear and determine justiciable controversies. Judicial power includes the
authority to enforce any valid judgment, decree or order....Judicial power, or the exercise of
judicial functions cannot include powers or functions that do not stem from the basic
judicial powers and functions set forth in the Constitution, unless the Constitution otherwise
expressly provides. Hence it follows that the judicial power, and the exercise thereof by a
judicial function, cannot include a power or function that must be derived from the basic
Legislative or Executive powers.

The Supreme Court properly exercised its judicial power to “hear and determine justiciable
controversies” when it issued its opinions in Thomas and Sapphire. Additionally, the Legislature
properly exercised its legislative power to “frame and enact laws” when it passed SB 224 and
subsequently codified it as NRS 608.0155. However, it would not be proper for this Court to ignore
the Legislature’s exercise of its “practically absolute™ power by misapplying Supreme Court
opinions. Were the Court to apply the economic realities test, as suggested by the Plaintiffs, and
fail to apply the test subsequently codified by the Legislature, a clear breach of the separation of

powers would result.
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The Court recognizes and is respectful of the well-established doctrine of stare decisis,
which is “indispensable to the due administration of justice.” Armenta-Carpio v. State, 129
Nev.Adv.Op. 54, 306 P.3d 395, 398 (2013) (holding under “the doctrine of stare decisis, [the Court]
will not overturn precedent absent compelling reasons for so doing.”) (internal citation omitted).
However, the Court reasons its adherence to the NRS 608.0155 test does not disregard the holding
of the Sapphire Court in violation of stare decisis. Rather, it acknowledges a purposeful
modification of Nevada’s statutory scheme made in response to Supreme Court opinions the
Legislature found to necessitate clarification. Accordingly, in disposing of the instant matter, the
Court is acting in accordance with the most recently enacted and applicable law on the matter.

The Court does not find the Legislature’s codification of NRS 608.0155 to be
“irreconcilably repugnant” to the MWA. Thomas, 327 P.3d at 521. Rather, NRS 608.1055
supplements the MWA by providing an interpretive tool to aid in the determination of the
amendment’s application to particular groups. It does so by enumerating a clear test of who is and
who is not an independent contractor, and therefore, who is and who is not excepted from the
MWA’s expanded protections. It does not designate specific groups, such as taxi drivers, for its
application or exemption. The Thomas Court found such designation to be constitutionally infirm.
Id. Therefore, the Court does not find NRS 608.0155 to conflict “with existing law to the extent
that both cannot logically exist.” Id. Quite the contrary, the Court finds NRS 608.0155 clarifies the
application of the MWA, therefore allowing both to logically co-exist. This co-existence is
especially appropriate given the presumption against repeal. Id.

I11. Application of the NRS 608.0155 Test

The Motion contends “NRS 608.0155 creates a conclusive presumption of independent
contractor status when a number of easily identifiable criteria are met.” The Motion, 12:17-19. The
Response advocates for application of the economic realities test and therefore does not directly
oppose the Motion’s arguments regarding application of the NRS 608.0155 test. However, the
Response opposes the Motion’s assertions concerning the Plaintiffs’ status as independent
contractors, stating they “cannot be accepted as true by the Court and are vigorously disputed by the
Plaintiffs.” The Response, 4:5-7.

The Court finds the following facts to be undisputed:

1. Shatz entered into the Lease with the Defendant on March 23, 2011. The Motion,

exhibit 1.

-10-
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10.

11

12.

Fratis entered into an identical Lease with the Defendant on March 25, 2011. The
Motion, exhibit 1.

The Lease states the Plaintiffs were “free from interference and control on the part of
the” Defendant. The Motion, exhibit 1; exhibit 4.

The Lease states the Plaintiffs would “operate the Leased Taxicab for a minimum of
three (3) days per seven day week, unless [the Defendant] authorizes [the Plaintiffs] to
deviate from the three (3) day minimum.” Id.

The Lease states only the Plaintiffs could drive the leased taxicabs unless the Defendant
“authorizes, in writing, another person to drive the leased taxicab.” Id.

The Lease states: “the [Plaintiffs] must provide to the [Defendant]: (a) a certificate from
a licensed physician which is dated not more than 90 days before the date on which the
[Plaintiffs] begins to lease a taxicab...which demonstrates that [Plaintiffs are] physically
qualified to operate a commercial motor vehicle...[and] (c) obtain work cards as
required by all federal, state and local governments.” 1d.

The Lease states: “[a]t the beginning of each 12 hour lease period, [the Plaintiffs] must
date and time stamp the trip sheet provided by the [Defendant] with the completed date
and time stamped trip sheets for that 12 hour lease period.”

The Plaintiffs” payment for the leased taxicab was ten dollars per 12-hour period, plus
fifty percent of all fares received, in addition to the cost of gas. Id.

Shatz possessed a Work Permit from the Carson City Sheriff’s Office. The Motion,
exhibit 3.

Fratis possessed a valid commercial driver’s license. The Motion, exhibit 5.

. Fratis possessed an Employee Registration Work Certificate from the Carson City

Sheriff’s Office. Id.

Fratis possessed a medical examiner’s certificate. 1d.

The Court finds the following facts to be disputed:

1.

Whether the Plaintiffs controlled their work schedules, namely: did the Plaintiffs or the
Defendant determine how many days the Plaintiffs worked, for how many hours the
Plaintiffs worked, at what times the Plaintiffs worked, and for what percentage the

Plaintiffs worked of the 12-hour prescribed period.
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2. Whether the Plaintiffs controlled the passengers they transported in the leased taxicabs,
including: what percentage of passengers the Plaintiffs were permitted to decide to take,
where and when the Plaintiffs were required to pick-up passengers, and the frequency
with which the Plaintiffs’ freedom to decide their own fares was restricted.

3. Whether the Plaintiffs were in fact free to hire a substitute drive to assist with their
work.

4. Whether the Plaintiffs were in fact free to work elsewhere.

As enumerated supra, an individual “is conclusively presumed to be an independent
contractor” if they meet the requirements set by NRS 608.0155. The individual must first possess
or have applied for, inter alia, “an employee identification number or social security number....”
Shatz possessed a work permit, which if un-redacted, presumably contains Shatz’s employee
identification number. Fratis possessed an Employee Registration Work Certificate, which if un-
redacted, presumably contains Fratis’ employee identification number. The Motion fails to provide
the social security cards of either Plaintiff. Second, the individual “is required by the contract with
the principal to hold any necessary state business registration or local business license and to
maintain any necessary occupational license, insurance or bonding....” The Plaintiffs were both
required by the Lease to possess applicable permits and licensures. Fratis possessed a Nevada
driver’s license, a medical examiners card, and an Employee Registration Work Certificate, and
therefore satisfies the second requirement. The Motion fails to provide similar documentation for
Shatz besides his Work Permit; therefore Shatz does not satisfy the requirement. The Court finds
Fratis satisfies section (1)(a) and section (1)(b) of the NRS 608.0155 test; however, the Court
requires further documentation to reach a similar determination regarding Shatz.

The individual must additionally satisfy three of the following criteria from NRS
608.0155(1)(c):

(1)...the person has control and discretion over the means and manner of the performance of
any work and the result of the work, rather than the means or manner by which the work is
performed, is the primary element bargained for by the principal in the contract.
(2)...the person has control over the time the work is performed.
(3) The person is not required to work exclusively for one principal....
(4) The person is free to hire employees to assist with the work.
(5) The person contributes a substantial investment of capital in the business of the person,
including, without limitation, the:

(I) Purchase or lease of ordinary tools, material and equipment regardless of source....

-12-
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The Court finds an issue of material fact concerning the Plaintiffs’ satisfaction of three of
the five supplementary criteria listed supra. The Motion offers, inter alia, the Lease as signed by
Fratis and as signed by Shatz, and the AFFIDAVIT OF ROBIN STREET IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT (“the Affidavit™) to support the Plaintiffs’ ability to
satisfy the supplementary criteria. The Motion, exhibits 1; 2; and 4. However, the Response
contests the facts asserted in these documents. The Response offers, inter alia, the
DECLARATION OF PLAINTIFF RICHARD FRATIS (“the Declaration™) in opposition to the
Motion. A number of the facts asserted in the Affidavit and Declaration directly oppose each other.
For example, the Affidavit asserts the Defendant “did not control any aspect of the work performed
by Shatz....” The Affidavit, 1:16-17. Conversely, the Declaration asserts Fratis could “only drive a
cab on the days and times that [he] pre-arranged with [the Defendant] and when [the Defendant]
agreed to let [him] drive one.” The Declaration, 2:22-23. The Court finds the facts supporting the
Plaintiffs’ ability to satisfy the supplementary criteria are largely contested by the pleadings, and
therefore preclude the Court from finding the Plaintiffs are independent contractors under the NRS
608.0155 test.

In addition to contending the Plaintiffs are independent contractors under the statutory test,
the Motion argues the Plaintiffs were independent contractors “as a matter of law,” due to the “clear

and unambiguous language of the Lease.” ® The Motion, 7:9, 22. Section 10 of the Lease provides:

Neither Party is the partner, joint venture, agent, or representative of the other Party. LESSEE is
an independent contractor. LEASING COMPANY and LESSEE acknowledge and agree that
there does not exist between them the relationship of employer and employee, principal and
agent, or master and servant, either expressed or implied, but that the relationship of the parties
is strictly that of lessor and lessee, the LESSEE being free from interference and control of the
part of the LEASING COMPANY....

5 The Motion additionally argues application of NRS 706.473 creates a presumption that the Plaintiffs are independent
contractors. NRS 706.473 governs leasing taxi cabs to independent contractors. NRS 706.473(1) provides: “a person
who holds a certificate of public convenience and necessity which was issued for the operation of a taxicab business
may...lease a taxicab to an independent contractor... A person may lease only one taxicab to each independent
contractor with whom the person enters into a lease agreement. The taxicab may be used only in a manner authorized
by the lessor’s certificate of public convenience and necessity.” NRS 706.473(2) further provides: “[a] person who
enters into a lease agreement with an independent contractor pursuant to this section shall submit a copy of the
agreement to the Authority for its approval.” The Court need not consider NRS 706.473 in depth when NRS 608.0155
establishes the criteria for an independent contractor relationship. However, the Court recognizes its tendency to
supplement the presumption of an independent contractor relationship.
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The Motion relies heavily upon the Lease in order to evidence the specific elements of the
relationships between the Plaintiffs and the Defendant, and therefore categorize the Plaintiffs as
independent contractors pursuant to the NRS 608.0155 test. The Plaintiffs signed the Lease,
therefore the Court presumes the Plaintiffs agreed to the relationship enumerated therein. Yee v.
Weiss, 110 Nev. 657, 662, 877 P.2d 510,513 (1994) (reasoning “Courts have consistently held that
one is bound by any document one signs....”). While the Lease may unambiguously define the
Plaintiffs as independent contractors, the MWA states its protections “may not be waived by
agreement between an individual employee and an employer.” The MWA(B). In regards to
subverting the rights afforded by the MW A via contract, the Sapphire Court held: “[p]articularly
where, as here, remedial statutes are at play, a putative employer’s self-interested disclaimers of any
intent to hire cannot control the realities of an employment relationship....Thus, [the Respondent]’s
protestations that the [Petitioners] ‘never intended to be employees,” and agreed to be independent
contractors are beside the point.” Sapphire, 336 P.3d at 954. As neither the MWA nor the Supreme
Court finds the language of the Lease to be dispositive, the Court cannot rely solely upon the

language of the Lease to create an independent contractor relationship.

IV.Conclusion

The Court finds the Plaintiffs’ arguments against legislative interpretation of the MWA to
be unpersuasive. Such an application would affect the business relationships, contracting
possibilities, and the income and wage potential of numerous Nevada industries that utilize
independent contractors. Were the Court to allow the MWA to be interpreted by the economic
realities test rather than by NRS 608.0155, the MWA’s application would be substantially expanded
beyond the limits set by the duly elected members of Nevada’s Legislature.

When viewed in the light most favorable to the Plaintiffs, the Plaintiffs’ status as
independent contractors remains an issue of material fact for trial. The material facts remaining at
issue are determinative of the Plaintiffs’ ability to qualify for the expanded protection afforded to
employees under the MWA. Whether the Plaintiffs may succeed on their First Claim for
application of the MWA, or their Second Claim for unpaid wages necessarily originating in its

application, remains to be decided.
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IT IS ORDERED the Defendant’s MOTION FOR SUMMARY JUDGMENT is hereby

DENIED.

lifted.

IT IS FURTHER ORDERED the stay of proceedings discussed in the MTS is hereby

2 N

ELLIOTT A. SATTL
District Judge

DATED this i day of June, 2017.
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