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LAS VEGAS, NEVADA, JANUARY 10, 2019  

* * * * * * * 

DANETTE L. ANTONACCI, 

having been first duly sworn to faithfully  

and accurately transcribe the following  

proceedings to the best of her ability.   

 

MR. GIORDANI:  Good morning ladies and

gentlemen.  John Giordani on behalf of the State

presenting the case of State of Nevada versus Antwaine

Johnson and Devohn Marks on a superseding Indictment

under Grand Jury case number 17CGJ189AB.  I've marked a

copy of the proposed superseding Indictment as Grand

Jury Exhibit Number 1A.  So you're aware of what's going

on here, you previously indicted Mr. Antwaine Johnson on

this case.  The charges now add in a defendant Devohn

Marks.  I'll tell you the content and form of the

charges has not changed, it's all the same charges, it

just inserts Devohn Marks' name in as one of the

co-conspirators alleged.  I've previously instructed you

on the law on this case.  Does anyone require further

instruction on the law as it sits now?

A JUROR:  No.

MR. GIORDANI:  Okay.  If at any time during

the course of this or prior to or during your08:29
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deliberation you need further instruction on the law

please let me know.

Is there anyone that was not present during

the last presentation?

A JUROR:  No, everyone was here.

MR. GIORDANI:  Seeing no hands.  It appears

like everyone was present last time.  If anyone needs

it, there is a copy of the transcript from last time

present and available for you.

With that I will bring in my first witness.

And I do have two witnesses today.

Remain standing, he's going to swear you

in.  

For the record the witness is accompanied

by his attorney.  Can you spell your name for the

record?

MR. WOOLDRIDGE:  Of course.  Nicholas

Wooldridge.  That's spelled W-O-O-L-D-R-I-D-G-E.  Thank

you.

MR. GIORDANI:  Thank you.

THE FOREPERSON:  Please raise your right

hand.

You do solemnly swear the testimony you are

about to give upon the investigation now pending before

this Grand Jury shall be the truth, the whole truth, and08:30
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nothing but the truth, so help you God?

THE WITNESS:  Yes, I do.

THE FOREPERSON:  Please be seated.

You are advised that you are here today to

give testimony in the investigation pertaining to the

offenses of conspiracy to commit burglary, burglary

while in possession of a deadly weapon, conspiracy to

commit robbery, robbery with use of a deadly

weapon-victim 60 years of age or older, robbery with use

of a deadly weapon, battery with use of a deadly

weapon-victim 60 years of age or older, battery with use

of a deadly weapon, involving Antwaine Johnson and

Devohn Marks.

Do you understand this advisement?

THE WITNESS:  Yes, sir.

THE FOREPERSON:  Please state your first

and last name and spell both slowly for the record.

THE WITNESS:  First and last name is

Antwaine Johnson.  Spelled A-N-T-W-A-I-N-E, Johnson,

J-O-H-N-S-O-N.

THE FOREPERSON:  Thank you.

ANTWAINE JOHNSON, 

having been first duly sworn by the Foreperson of the  

Grand Jury to testify to the truth, the whole truth,  

and nothing but the truth, testified as follows:  08:31
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EXAMINATION 

 

BY MR. GIORDANI:  

Q. Mr. Johnson, you are aware and understand

that this Grand Jury has previously indicted you on this

particular case; correct?

A. Yes, sir.

Q. And you're here with your attorney today of

your own volition and you wish to testify in this

matter?

A. Yes, sir.

Q. And prior to your arrest on this case you

knew a person by the name of Devohn Marks; is that

correct?

A. Yes.

Q. All right.  I want to get into the facts of

the case in a moment, but first let me talk to you about

what's gone on since your arrest and indictment.

Your attorney Mr. Wooldridge and I had a

conversation where you indicated you wanted to

essentially cooperate; is that correct?

A. Yes, sir.

Q. And you indicated or through your attorney

indicated that you were willing to meet with me and the

detective on this case, Detective Dave Miller; is that08:31
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correct?

A. That's correct.

Q. And a couple weeks ago or a week or so ago

we all met across the street and we discussed the facts

of the case.  Do you remember that?

A. Yes, sir.

Q. And of course your attorney was present for

that?  

Is that a yes?

A. Yes, sir.

Q. You understand as you sit here right now

you're a charged defendant, you're still charged after

you testify in this case and there's no formal agreement

entered into at this point; is that correct?

A. Yes, sir.

Q. And we also have an understanding that if

you testify here truthfully today and potentially

testify again in the future, your attorney and I are

going to negotiate in good faith in this case and come

to a potential resolution.  Do you understand this?

A. Yes, sir.

Q. And you still wish to testify knowing that

you're still a charged defendant and there is no formal

agreement in place?

A. Yes, sir.08:32
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Q. All right.  So let me talk to you about the

facts of the case.  Do you admit in front of this Grand

Jury that you were involved in an armed robbery that

occurred to the Torrey Pines Pub?

A. Yes, sir.

Q. And that occurred back in October of last

year; correct?

A. Yes.

Q. Were you involved in that, in the planning

of that for several weeks prior to the actual commission

of the offense?

A. Yes, sir.

Q. How did that planning come about?

A. Well, I met Devohn, Chill, through my

apartment building.  We knew each other through, before

the planning.  Then we started planning.  He told me

about a bar that he knew, he had a friend that worked

there, a girl, that she no longer worked there anymore

and he knows how to get in there and it was some money

that we maybe can get.  And then we went with the

planning and started, you know, coming up with the ideas

to rob the bar.

Q. Okay.  What did you have going on in your

life at the time?  Were you working?

A. At the time I wasn't working.  I just had08:33
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lost my job.  I was doing security.  My son mother kind

of made me, forced me to lose my job, you know, so I was

in a bad situation and I made a bad mistake of coming up

with this plan with the guy.

Q. I understand.  Let me show you something

real quick before we move on.  Showing you State's 20.

It's a two-page document.  Showing you page 1 only.  Do

you recognize that document?

A. Yes, sir.

Q. And is this basically a six pack photo

line-up that was conducted during that meeting with

Detective Miller where I was present and your attorney

was present?

A. Yes.  Yes, sir.

Q. And there's six photographs on this page

and one of those is circled; correct?

A. Yes, sir.

Q. Is that the person you just referred to as

Chill or Devohn?

A. Yes, sir.

Q. Okay.  I'm going to show the Grand Jury

that.

You indicated that you met Devohn at your

apartment complex; is that right?

A. Yes, sir.08:35
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Q. Did he live in the same apartment complex

as you?

A. Yes.

Q. And then he indicated to you that he knew a

way to get some money, he had a friend that worked there

at that bar; is that right?

A. Yes, sir.

Q. And you indicated that you guys started

coming up with this plan and there was a couple weeks

worth of planning; is that right?

A. Yes, sir.

Q. Can you generally describe to the grand

jurors what that plan entailed or what the plan was

ultimately?

A. The plan was for me just to go in the bar a

couple of times or a few times and kind of scope out the

bar and basically just see if it was money inside the

bar that I could visually see and once I seen that money

or something or once I seen that it was, you know, clear

and I was able to, we was able to rob the bar, to let

them know via text that it was okay to come in and rob

the bar.

Q. Okay.  How many times would you estimate

that you went in and scoped the place out before the

actual robbery went down?08:36

 108:35

 2

 3

 4

 508:35

 6

 7

 8

 9

1008:35

11

12

13

14

1508:35

16

17

18

19

2008:35

21

22

23

24

25



    13

A. Maybe nine or ten times before it actually

happened.

Q. Was that over the course of a couple or

several weeks?

A. Yes.  Yes, sir.

Q. Did you wear something specific

intentionally?

A. Yes, I did, sir.

Q. What?

A. I think I had an orange vest on.

Q. Why would you wear that?

A. That was part of the plan, to act like I

was coming from work, from the bar, headed to the bar

after I got off of work, that was part of the plan.

Q. Prior to the date of the robbery actually

happening, when you would go into the bar, was Devohn

ready to go or were you communicating with him from a

distance?

A. Yeah, they always, every time I go to the

bar he was always ready.

Q. You say they.  Was there a third person

involved in the planning?

A. Yes, there was a second, another person

involved, but I don't really know his name right now.

Q. Can you describe him to the best of your08:37
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ability?

A. He's maybe 5'7", 5'8", probably about 5'8",

5'9"-ish, maybe 170, 180 pounds, black male, kind of

slim, athletic build.  To my knowledge.

Q. How many times did you come into contact

with that guy?

A. Maybe about the same time I came in contact

with Chill, a little less than, a couple of times, a

little less.  Maybe about nine or ten times I came in

contact with the guy.

Q. Was he though present for some of the

planning, actively involved in your plan?

A. Yes.

Q. Did you communicate with him through your

cell phone or just with Devohn?

A. No, just with Devohn.

Q. Okay.  So was Devohn essentially your point

person and you would communicate solely with him about

what was going on in the bar?

A. Yes, sir.

Q. And you would do that through your cell

phone?

A. Yes, sir.

Q. What was your cell phone at the time?

A. I believe it was (424)375-1085.08:38
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Q. And off the top of your head do you know

Devohn's cell phone number?

A. No, I do not.

Q. All right.  Did it have a 323 area code

that you recall?

A. Yes, sir.

Q. So were there times prior to the robbery

actually happening where you would go in and they were

ready to go, to rob the place?

A. Yes, sir.

Q. Why didn't it happen prior to the day it

actually happened?

A. I guess they was kind of ready for me to

see if I visually seen any money and I kept saying that

I didn't see any money and I guess they was waiting for

less people to be there so it would be more easier I

guess to rob the bar.

Q. Okay.  Let's go to October 29th when it

actually happened.

A. Okay.

Q. That evening or I guess the early morning

hours of October 29th, did you go to that bar and sit

there and pose as a customer?

A. Yes, sir.

Q. Do you recall how long you were in that bar08:39
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prior to everything actually happening?

A. Maybe two to three hours.

Q. During the course of that two to three

hours, were you actively communicating with Devohn

through your cell phone?

A. Yes, sir.

Q. Was that through phone calls or text

messages?

A. Text messages.

Q. And where were you sitting in the bar when

you were doing that?

A. I kind of had view of the door and I think

the security camera had kind of view of the camera view

as well.

Q. While you were sitting there, were you kind

of gambling and talking to the bartender as though you

were a customer?

A. Yes, sir.

Q. Did you have any beers or --

A. Yes, sir.

Q. -- drinks?

A. I had a few beers and some water.

Q. Towards the time when it occurred, close in

time to when the robbery actually went down, were there

several essentially elderly folks as customers in the08:40
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bar?

A. Yes, I believe there was two elderly, a

woman and a man.  I had a lot of contact with the

gentleman.  We was talking, joking a lot with the

elderly guy.

Q. And eventually did you communicate with

Devohn that it was time?

A. Yes.

Q. Do you remember how you said that or how

you did that?

A. Well, they kept telling me is it a go and

they was kind of anxious to go, because like I said it

had been several weeks before we did it so I guess they

just, I kind of told them that I didn't really see any

money.  So they mentioned, they said let's just go in

and do it, it was a hit and miss type thing.  It was

like let's just go in and do it.  So I eventually said

okay, you guys can come in.  I said it's a go I think I

said.

Q. You said it's a go?

A. Yes.

Q. Was there a plan in place as to how they

were going to get into the bar?

A. Yes.

Q. How was that?08:41
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A. Well, I was supposed to, because I had

parked next to the side door which is the back entrance,

that's where I parked my car, so my thing was to just

go, once I said it was a go, just go out to the door

like I'm walking to my vehicle and they was to come in

and push me back in the bar and come in that way.

Q. That door that you planned on, was that a

door that was locked from the outside?

A. Yes, sir.

Q. So the only way for someone to enter that

door from outside is for it to be opened from the

inside?

A. Yes, sir.

Q. All right.  And when you said it's a go,

did you get up from your stool and go to that door?

A. Yes, sir.

Q. Once you got up from your stool and opened

that door, describe what happens.

A. Once I opened the door, the two guys, they

charged me and pushed me on the ground real hard and

just told me to lay down, they had the guns pointed at

me so I just laid down and everything else I couldn't

really see because I was laying on the floor the whole

time till they left.

Q. Did you hear commotion?08:42

 108:41

 2

 3

 4

 508:41

 6

 7

 8

 9

1008:41

11

12

13

14

1508:41

16

17

18

19

2008:41

21

22

23

24

25



    19

A. Yeah, I heard a little bit telling people

to, I think he was, I just heard Devohn's voice telling

people to maybe give up their wallets, I don't really

know exactly what they were saying, I just know there

was a lot of commotion going on, stuff like that,

where's the money and stuff like that.

Q. And you indicated they both had guns; is

that right?

A. Yes, sir.

Q. Had you seen those guns previously?

A. No, sir.

Q. Had you seen either gun during the course

of the planning or any gun at all while you guys were

talking about it?

A. No, sir.

Q. When they eventually left the bar, what did

you do?

A. I actually stayed.  I realized that they

hit the gentleman in the head for some reason, the older

gentleman I was talking to, they hit him in the head, so

I kind of told everybody to stay calm, everybody was

kind of shooken up, so I kind of helped.  I asked for

towels and kind of put some towels over the elderly

guy's head.

Q. Was that part of the plan, bash an old guy08:42
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in the head?

A. No, that wasn't part of the plan.  I didn't

like that at all.  So that wasn't part of the plan to

hit anybody or hurt anybody or anything so.  After that

I just stayed and gave a statement, my name and

everything.

Q. When you stayed and you gave a statement,

you were still acting as though you didn't know what was

going on and you were a victim; correct?

A. Yes, sir.

Q. And you had contact with police, when you

say I gave a statement, you actually gave a recorded

statement to law enforcement?

A. Yes.

Q. During that statement -- actually you gave

a couple statements, right?

A. I believe so.  I wrote down a few -- yeah,

what happened.

Q. Initially they treated you like you were a

victim of the crime, right?

A. Yes, sir.

Q. And did it become apparent to you at some

point that they were suspecting you?

A. Yes, cause the investigator told me that it

looks like I was involved I guess from the footage he08:43
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seen.

Q. When he confronted you with that, did you

still maintain your story that you were not involved?

A. Yes, sir.

Q. And did you indicate to him that he could

look at your cell phone and you let him look at your

cell phone?

A. Yes, sir.

Q. Did he find anything important at that

point?

A. Not at that point, but he did --

Q. Why not?

A. Cause I had erased the texts, the text

messages out of my phone.

Q. When you say I erased the text messages, do

you mean communication with Devohn?

A. Yes, sir.

Q. And did you do that at some point in time

between the robbery occurring and before detectives

actually talked to you?

A. Yes, sir.

Q. And did Detective Miller actually confront

you with that and say basically I'm going to get your

phone records and if there's anything deleted off there

I'm going to find out?08:44
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A. Yes, sir.

Q. Do you remember that?

A. Yes, sir, I remember that.

Q. And you still maintained your story?

A. I still maintained my story.

Q. After, you were released from that scene,

correct, like you weren't arrested there?

A. No, sir.

Q. Afterward did you have communication with

Mr. Marks?

A. Yes.

Q. Or Devohn?

A. Yes, sir.

Q. How did you communicate that time?

A. Well, I actually seen him when I got home.

I guess they was hanging, he was hanging out with the

other guy next to his house because his house is not far

from mine and he kind of gave me the, we went to another

part of the building and he gave me the share of my

money and he told, me asked me what happened, I just

told him I made a statement to the police and that was

it.

Q. Okay.  Now let's back up a second.

A. Okay.

Q. You saw them back at your apartment08:45
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complex?

A. Yes.

Q. Was this hours after the robbery?

A. Maybe like an hour after the robbery

happened.

Q. Was there a plan for you to meet there?

A. No, it wasn't a plan initially till I seen

him, then he told me let's meet there, in the other side

of the building.

Q. But the plan, all along you were going to

get a cut of this, you weren't doing it for free?  

A. Yes.

Q. So you see them and then he tells you to go

back behind the building and you do that?

A. Yes, sir.

Q. And you said he gave you your cut?

A. Yes.

Q. How much was that?

A. It was only $300.

Q. At that point in time did you know how much

they got from the bar?

A. No, I didn't.

Q. So he gives you your cut and you said you

told him I gave a statement under my name?

A. Yes, sir.08:46
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Q. Did he show any concern about you talking

to police or was that also part of the plan?

A. I think that was part of the plan, just to

stay and act like a victim.

Q. Since that date have you had communication

with him since that time you got the money from him?

A. No, sir.

Q. Have you seen him around your apartment?

A. Yes, I have been seeing him lately.  He

still stays there so I have seen him.

Q. Have you talked to him about this case

since then?

A. No, sir.

Q. I would assume he doesn't know you're here

today?

A. No, sir.

Q. After that all happens, the detective made

contact with you again?

A. Yes, sir.

Q. And during that contact did he communicate

with you that he had gotten your records or not at that

point?

A. I believe, yes.

Q. Okay.

A. Yes.08:47
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Q. And then ultimately you were arrested.  Was

that by Detective Miller or someone else?

A. Someone else arrested me.

Q. As you sit here today, again you understand

that you're still a charged defendant and once you leave

this room you're still going to be a charged defendant;

is that correct?

A. Yes, sir.

MR. GIORDANI:  I have no further questions

for this witness.  Do any of the grand jurors have

questions?

Seeing no hands.

THE FOREPERSON:  By law, these proceedings

are secret and you are prohibited from disclosing to

anyone anything that has transpired before us, including

evidence and statements presented to the Grand Jury, any

event occurring or statement made in the presence of the

Grand Jury, and information obtained by the Grand Jury. 

Failure to comply with this admonition is a 

gross misdemeanor punishable by up to 364 days in the 

Clark County Detention Center and a $2,000 fine.  In 

addition, you may be held in contempt of court 

punishable by an additional $500 fine and 25 days in the 

Clark County Detention Center.   

Do you understand this admonition? 08:47

 108:47

 2

 3

 4

 508:47

 6

 7

 8

 9

1008:47

11

12

13

14

1508:47

16

17

18

19

2008:47

21

22

23

24

25



    26

THE WITNESS:  Yes, sir.

THE FOREPERSON:  Thank you.  You're

excused.

THE WITNESS:  Thank you.

THE FOREPERSON:  Please raise your right

hand.

You do solemnly swear the testimony you are

about to give upon the investigation now pending before

this Grand Jury shall be the truth, the whole truth, and

nothing but the truth, so help you God?

THE WITNESS:  Yes, sir.

THE FOREPERSON:  Please be seated.

THE WITNESS:  Thank you.

THE FOREPERSON:  You are advised that you

are here today to give testimony in the investigation

pertaining to the offenses of conspiracy to commit

burglary, burglary while in possession of a deadly

weapon, conspiracy to commit robbery, robbery with use

of a deadly weapon-victim 60 years of age or older,

robbery with use of a deadly weapon, battery with use of

a deadly-weapon victim 60 years of age or older, and

battery with use of a deadly weapon, involving Antwaine

Johnson and Devohn Marks.  

Do you understand this advisement?

THE WITNESS:  Yes, sir.08:49
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THE FOREPERSON:  Please state your first

and last name and spell both slowly for the record.

THE WITNESS:  My name is David Miller.

D-A-V-I-D, M-I-L-L-E-R.

THE FOREPERSON:  Thank you.

DAVID MILLER, 

having been first duly sworn by the Foreperson of the  

Grand Jury to testify to the truth, the whole truth,  

and nothing but the truth, testified as follows:  

 

EXAMINATION 

 

BY MR. GIORDANI:  

Q. And sir, you're a detective with Metro;

correct?

A. Yes, sir.

Q. You testified previously on this case,

State versus Antwaine Johnson and Devohn Marks; is that

right?

A. Yes, sir.

Q. Last time you testified the only defendant

in front of the Grand Jury was Antwaine Johnson?

A. That's correct.

Q. Since that date did you develop a second

suspect?08:50
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A. Yes, sir.

Q. How did you go about developing that second

suspect?

A. It started with the phone records, Antwaine

Johnson's phone records.  As I think I may have

previously mentioned, between 3:28, on the day of the

robbery, between 3:28 in the morning and 5:11 in the

morning, so between that time of the robbery, when we

looked at Antwaine's cell phone it didn't show any text

messages.  I asked him that day if he deleted any text

messages.  I suspected he might have.  When we received

his phone records back it confirmed that in fact, I

think I originally said 118, upon closer review it was

117 text messages were deleted from Antwaine's phone and

those were all phone, to the exact same phone number

which was (323)427-1092 I believe.

Q. 3092?

A. 3092, that's correct, yes.  And that number

a records check came back to a man named Devohn Marks.

So that was when I first began taking a look at Devohn

Marks.

Q. Okay.  So you previously testified and laid

foundation as to how you got Mr. Johnson's cell phone

records.

A. Yes.08:51
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Q. Do you recall that?

A. Yes.

Q. And you indicated that you got those

records back, reviewed them and came up with what you've

just described as 117 or so text messages back and

forth?

A. That's correct.

Q. Now ultimately do you then basically do a

piggy back and obtain Devohn Marks' cell phone records

through Verizon Wireless for that 323 number in the same

manner in which you obtained Mr. Johnson's cell phone

records?

A. Yes, I did.

Q. Did you receive those records back and then

review those records?

A. I did.

Q. Those having been from a different cell

phone company, were those a little bit different in the

format form in which they came?

A. Yes.

Q. Ultimately were you able to essentially

decipher those and corroborate whether or not Mr. Marks'

cell phone records showed the same communications as

Mr. Johnson's records?

A. Yeah, they were the same basically.  When I08:52
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said 117 on Antwaine's, I think his were 116.  I'm not

sure of the technical differences between cell phone

companies, but yes, virtually the records matched.

Q. Okay.  And again, without going into any

detail, did you have a confirmed form that you found

where Mr. Marks self reported that phone number as being

his phone number?

A. Correct.

Q. So you know that's Mr. Marks' phone or at

least he says through this form that it's his phone;

correct?

A. Correct.

Q. Okay.  When you reviewed that, his phone

records, Mr. Marks, were you looking at content meaning

what was said in text messages or just text messages

going back and forth?

A. Right, just text messages back and forth,

you can't see text content.

Q. And were those text messages all within

that window right leading up to the robbery occurring?

A. That is correct.

Q. Did that further your belief or suspicion

that Mr. Marks' phone, or whoever was using it,

presumably Mr. Marks, was communicating with the

co-conspirator of this robbery just before the door was08:53
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open to allow the gunmen in?

A. That is correct.

Q. Knowing that and having Mr. Marks as a

suspect, did you and I communicate and throw around the

idea of potentially Mr. Johnson cooperating?

A. Correct.

Q. And his attorney talked to me about that

and I conveyed that information to you and ultimately

there was a meeting set up where all four of us were

present; is that right?

A. It is right.

Q. When you went into that meeting, you

already had Mr. Marks as a suspect?

A. Correct.

Q. And did you walk into that meeting with

this photo line-up that's up on the overhead already

prepared and ready to go?

A. I did.

Q. And during the course of that meeting where

Mr. Johnson conveyed what actually happened that night,

did you show him that photographic line-up?

A. I did.

Q. And did he circle the person in the

number 2 position?

A. Yes, he did.08:54
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Q. And who is that person?

A. That's Devohn Marks.

Q. Just for the record, did you have a third

suspect for a short period of time but essentially rule

him out?

A. Correct.

Q. What is that person's name?

A. Reuben Green I believe his name was.

Q. Why was that person a suspect?

A. Because when reviewing Devohn Marks' cell

phone records, I want to say about five hours before the

robbery I saw some contact between Devohn Marks and

Reuben Green and thought maybe just maybe he could be

involved.  But all contact stopped with him around I

want to say 12:30 and the robbery happened around 5:14.

So I didn't know for sure but I thought maybe I'd show

Antwaine a photo line-up with Reuben Green's photograph

in there as well and just see if he recognized him or

not and he did not.

Q. Okay.  And did you do that just outside the

Grand Jury room this morning?

A. I did.

Q. So as we sit now, Mr. Green has been

essentially ruled out by Mr. Johnson cause he was in a

photographic line-up and he didn't select him?08:55
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A. Correct.

Q. But Mr. Marks, did he have any hesitation

at all when he selected Mr. Marks as --

A. No.

Q. -- the gunman?

A. No, he did not.

Q. Prior to that meeting we had with

Mr. Johnson actually months ago, when you first

developed Mr. Marks as a suspect, go and make contact

with Mr. Marks yourself?

A. I did.

Q. And did you interview him?

A. I did.

Q. Was he in custody at the time?

A. Yes.

Q. Okay.  Did you -- 

I'm going to ask the ladies and gentlemen

of the Grand Jury to disregard that, strike that

statement from the record.  Can everyone follow that

admonition?

A JUROR:  Uh-huh.

BY MR. GIORDANI:  

Q. What I was trying to ask you is, was he

Mirandized when you interviewed him with regard to this

crime?08:56
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A. He was.

Q. Is that because he was in custody for

whatever that unrelated thing is?

A. Correct.

Q. So you Mirandized him on this robbery case

and did he agree to speak with you after Miranda?

A. He did.

Q. And did you confront him with records

related to his cell phone?

A. I did.

Q. What did he say about the robbery, if

anything?

A. He said he didn't do the robbery and he

said, of course I said what's all this contact between

you and this other guy, and he said oh, well my, I think

someone took my phone right around that time.

Q. Did he acknowledge to you that that was his

phone?

A. Yes, he actually gave me all the digits of

the phone correctly but the last four he transversed, if

that's the right word.  He mixed up the last four

numbers of the phone number.

Q. And to be fair to Mr. Marks, did he

essentially give you an alibi or claim an alibi?

A. He said his girlfriend Destiny Dixon would08:57
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alibi him.

Q. Meaning say she knew where he was during

the time of the robbery?

A. Correct.

Q. And did you ultimately attempt to follow-up

on that alibi?

A. Yes, I spoke to Destiny Dixon.

Q. Without going into any detail as to what

she said, could she corroborate or give him the alibi

that he said she could?

A. No, she could not.

Q. Do you recall when that was, when that

interview was with Mr. Marks and Mrs. Dixon?

A. I believe it was November 15th.  I believe.

Q. So this was just about a month after the

robbery occurred?

A. Yes, sir.

Q. All right.  One last thing, Detective.  In

reviewing both men's cell phone records, in addition to

the multiple communications right leading up to the

robbery, was there records of communications during the

weeks prior?

A. Yes.  Antwaine's records that we retrieved

were all the way, for the whole month of October,

whereas Devohn's records were, I want to say just the08:58
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days around the robbery.  So on Devohn's records, like

on the 28th and 29th, I think Antwaine and Devohn were

in contact with one another via text message over 250

times.  When we had the full month of Antwaine's records

you could see that Antwaine and Devohn were in contact

with one another about 1,222 times.  So the whole month

of October, starting back like around October 6th I

believe, we could see them in contact with one another.

Q. Was that consistent with what Mr. Johnson

told you during our meeting that they had been planning

this for quite some time and communicating through cell

phone?

A. That is correct.

MR. GIORDANI:  All right.  I have no

further questions for this witness.  Do any of the grand

jurors have questions?

THE FOREPERSON:  By law, these proceedings

are secret and you are prohibited from disclosing to

anyone anything that has transpired before us, including

evidence and statements presented to the Grand Jury, any

event occurring or statement made in the presence of the

Grand Jury, and information obtained by the Grand Jury. 

Failure to comply with this admonition is a 

gross misdemeanor punishable by up to 364 days in the 

Clark County Detention Center and a $2,000 fine.  In 08:59
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addition, you may be held in contempt of court 

punishable by an additional $500 fine and 25 days in the 

Clark County Detention Center.   

Do you understand this admonition? 

THE WITNESS:  Yes, sir.

THE FOREPERSON:  Thank you.  You're

excused.

THE WITNESS:  All right.  Have a good day.

MR. GIORDANI:  All right.  Ladies and

gentlemen, that concludes the testimony today.  I'm

going to ask you to deliberate as to both Antwaine

Johnson and Devohn Marks.  Before I leave the room does

anyone need further instruction on the law?  

Seeing no hands.  Thank you.

(At this time, all persons, other than 

members of the Grand Jury, exit the room at 9:00 a.m. 

and return at 9:02 a.m.)  

THE FOREPERSON:  Mr. District Attorney, by

a vote of 12 or more grand jurors a true bill has been

returned against defendants Antwaine Kirby Johnson and

Devohn Marks charging the crimes of conspiracy to commit

robbery, burglary while in possession of a deadly

weapon, conspiracy to commit robbery, robbery with use

of a deadly weapon-victim 60 years of age or older,

robbery with use of a deadly weapon, battery with use of09:02
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a deadly weapon-victim 60 years of age or older, and

battery with use of a deadly weapon, in Grand Jury case

number 17CGJ189AB.  We instruct you to prepare an

Indictment in conformance with the proposed Indictment

previously submitted to us.

I want to correct the first count that I

said.  I accidently said conspiracy to commit robbery.

I meant to say conspiracy to commit burglary as the

first count mentioned.

MR. GIORDANI:  Thank you.

(Proceedings concluded.) 

--oo0oo-- 
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REPORTER'S CERTIFICATE 

 

STATE OF NEVADA    ) 

:  ss 

COUNTY OF CLARK     ) 

 

I, Danette L. Antonacci, C.C.R. 222, do

hereby certify that I took down in Shorthand (Stenotype)

all of the proceedings had in the before-entitled matter

at the time and place indicated and thereafter said

shorthand notes were transcribed at and under my

direction and supervision and that the foregoing

transcript constitutes a full, true, and accurate record

of the proceedings had.

Dated at Las Vegas, Nevada, 

January 21, 2019. 

          /s/ Danette L. Antonacci

                ________________________________ 

          Danette L. Antonacci, C.C.R. 222 
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AFFIRMATION 

Pursuant to NRS 239B.030 

 

The undersigned does hereby affirm that the 

preceding TRANSCRIPT filed in GRAND JURY CASE NUMBER 

17CGJ189AB:  

 

 

 X  Does not contain the social security number of any  

person, 

 

-OR- 

___ Contains the social security number of a person as 

required by: 

 

        A.  A specific state or federal law, to- 

            wit: NRS 656.250. 

-OR- 

        B.  For the administration of a public program 

     or for an application for a federal or  

            state grant. 

 

/s/ Danette L. Antonacci 

_________________________          1-21-19 

Signature    Date 

 

Danette L. Antonacci  

Print Name 

 

Official Court Reporter 
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Las Vegas, Nevada; Wednesday, February 20, 2019 

[Hearing commenced at 10:51 a.m.] 

 

  THE COURT:  Page 5 is C337017, State of Nevada versus 

Devohn Marks.   

  MR. GIORDANI:  Good morning, Your Honor, John Giordani 

on behalf of the State. 

  MR. MATSUDA:  Good morning, Your Honor, Jess Matsuda 

for Mr. Marks, who is present in custody. 

  THE COURT:  All right.  So, the calendar shows this is State’s 

ex parte motion for an order shortening time.  Actually, it’s on the State’s 

motion to admit evidence of other bad acts.  And I did get the response; 

okay.  So, so I’ve read all the papers and so here’s my question to the 

State:  Are you seeking to -- because as I read it, you’re seeking to 

admit evidence from just one particular robbery; is that correct? 

  MR. GIORDANI:  That is correct, Your Honor.  The series was 

14 different victims.  The event I’m seeking to admit was the final in the 

series that was a takeover-style bar robbery exactly like the instant case.  

The others I wouldn’t even try to mention, frankly, if you granted my 

motion is that; obviously. 

  THE COURT:  I’m sorry, the others you would try and -- 

  MR. GIORDANI:  I would not. 

  THE COURT:  Would not try, oh yes. 

  MR. GIORDANI:  No. 

  THE COURT:  All right.  Well, I basically -- I kind of need an 
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offer of proof as to how you believe you would prove up the prior robbery 

-- 

  MR. GIORDANI:  Sure. 

  THE COURT:  -- because -- 

  MR. GIORDANI:  Um -- 

  THE COURT:  -- obviously, I mean, this has -- that prior 

robbery happened in 2011, so it’s removed in time for quite a bit.  Are -- 

what -- are you -- 

  THE DEFENDANT:  Sorry, ma’am.  I’m just listening. 

  THE COURT:  Yeah.  Just -- 

  THE DEFENDANT:  My apologies. 

  THE COURT:  All right.  So, I would need to -- in order to do 

an analysis, a proper analysis, I’d need to know kind of what you’re 

talking about.  You -- toward the end of your papers you indicated what 

the -- what the specific similarities were, but I don’t -- I don’t have 

anything.  So, obviously, we’d have to have some type of Petrocelli 

hearing. 

  MR. GIORDANI:  Understood. 

  THE COURT:  I realize he pled guilty. 

  MR. GIORDANI:  Right.  Not only did he plead guilty, but he 

confessed and he wrote an apology letter to the victim in that case. 

  THE COURT:  Okay.  What -- 

  MR. GIORDANI:  So, what I would intend to do at the 

Petrocelli hearing is present the Detective who took the confession and 

the letter.  And then, if the motion was granted, or if the Court required 
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even at the hearing, I could present the victims from that particular case 

at the hearing, to prove up by a preponderance of the evidence, that it 

happened and that he is the one that did it. 

  THE COURT:  Okay.  So, again, that this -- so on page 9, you 

say that there were two -- two other persons that participated in the 

offense and the other -- in the prior robbery. 

  MR. GIORDANI:  Yes.  And -- 

  THE COURT:  That each time the Defendant and his co-

conspirators targeted bars as opposed to homes or victims, you’re 

saying that as to both cases -- 

  MR. GIORDANI:  Yes, Your Honor.  

  THE COURT:  -- that you’re seeking?  That they extensively 

planned the robbery and cased the location for the -- for information for 

days? 

  MR. GIORDANI:  Yes. 

  THE COURT:  Okay.  And how will you prove that up?  Was 

that part of the confession? 

  MR. GIORDANI:  Yes. 

  THE COURT:  Okay.  And then they robbed the victims inside 

the bar in both cases? 

  MR. GIORDANI:  Yes. 

  THE COURT:  And in each case, when you say a takeover- 

style robbery at the bar, what do you mean? 

  MR. GIORDANI:  These types of robberies are unique in that 

the local bars that are open 24 hours a day, they all have very similar 
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security systems.  And one of the security precautions that are in place 

are that they lock the doors.  They have cameras to the outside and that 

they only allow patrons in.  In both cases a person in the crew, being our 

instant case and that prior case, posed as a customer; went inside, 

staked it out, made sure there was no police officers sitting there, I 

presume, and then allowed the others to gain entry through the locked 

door.  Because once you’re inside, you can exit and open the door, 

obviously. 

  THE COURT:  I see.  Okay.   

  MR. GIORDANI:  The takeover-style robbery is -- it’s basically 

what it sounds like is, as opposed to a street lick where someone just 

points a gun and says give me all -- give me your wallet and they toss it 

at him and then it’s done.  This particular type of event starts with the 

planning; starts with the stakeout person and then once they -- the 

actual robbers enter the bar, everybody get down; start robbing people.   

  I think in the instant case, the Defendant, before he pistol- 

whipped the old man, jumped the counter.  I don’t want to misquote, but 

there was a person who jumped the counter in the prior case as well.  I 

don’t have the specifics as to who it was, but the majority of the 

information that I would be seeking to admit would be presented through 

his own words.  And that would include the planning portion.  I believe 

they say, yes, we -- one of us went in to stake it out; et cetera.   

  THE COURT:  All right.   

  MR. GIORDANI:  And then in this case, I would prove that up, 

obviously, through witnesses. 
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  THE COURT:  Okay.  All right.  So, knowing that additional 

information, Defense counsel, Mr. Matsuda?   

  MR. MATSUDA:  And Your Honor, our stance is there is a 

presumption of inadmissibility on all prior bad acts and if you -- if Your 

Honor thinks that the hearing is warranted, we would request one so we 

can challenge the admission of those facts.   

  THE COURT:  All right.  Well, if it plays out, as the State is 

indicating, then I very well may, because identity is at issue in this case 

is my understanding because the robbers were masked, so there’s no 

identification.  So, identification is essential.  And I realize that there’s, 

you know, a significant period of time, but I also understand that the 

Defendant was incarcerated for most of that time. 

  MR. MATSUDA:  Correct. 

  THE COURT:  And so, that kind of foreshortens the periods 

between.  And the fact that, perhaps, he wasn’t masked the first time is 

further indication of why he might be masked this time.  So, we’ll have to 

have a hearing, obviously, to see if the State has what they indicate they 

have.  But, that would be my inclination.  I won’t be able to make the 

final analysis, obviously, until we have such a hearing. 

  MR. MATSUDA:  Sure. 

  THE COURT:  Where are we, let’s see here.   

  MR. GIORDANI:  I think before we go any further, Mr. 

Matsuda was going to address the trial date. 

  MR. MATSUDA:  Yes, Your Honor, I did speak to my client.  I 

was appointed on this case about three weeks ago and it is a lot of 



 

7 

 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

discovery to go through.  I did speak to my client about a continuance, 

so that’s what we would be requesting is to continue the matter for next 

stack. 

  THE COURT:  Refresh my recollection.  How is it you ended 

up getting -- 

  MR. MATSUDA:  I think the PD’s office withdrew due to 

conflict. 

  MR. GIORDANI:  Yes. 

  MR. MATSUDA:  And I was appointed in District Court.  I think 

it was about two or three weeks ago. 

  MR. GIORDANI:  It was a three-week trial setting, so I don’t 

oppose the continuance.  I understand it.  I would have been ready to 

go, but I don’t oppose the continuance.  And if the Court does grant it, I 

would say we should probably just set the Petrocelli hearing out -- near 

in time to the trial date, if Mr. Matsuda’s okay with that, of course.   

  MR. MATSUDA:  I have no objection to it. 

  THE DEFENDANT:  Can I say something, Your Honor? 

  THE COURT:  Okay.  I mean, I want you to have, obviously, a 

ruling on that motion before. 

  MR. MATSUDA:  Sure. 

  THE COURT:  Right.  So, you can make decisions and trial 

strategy.  So -- 

  MR. GIORDANI:  Or we can do the hearing in a month and 

then whatever the Court is inclined to do. 

  THE COURT RECORDER:  Judge, can we go off the record 
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to do all this? 

  THE COURT:  Sure.  Let’s go off -- well -- 

[Pause in hearing at 10:59 a.m.] 

[Hearing resumed at 11:05 a.m.] 

  THE COURT:  All right.  We’ve come up with dates for 

calendar call July 3rd.  The trial to start July 8th, but I can tell you that 

would -- with that date you’ll have to definitely go to overflow. 

  MR. GIORDANI:  Okay.   

  THE COURT:  Because I’m only here those four days of that 

week and you won’t be able to get that trial done.  And then I’ll be gone 

for a week. 

  MR. GIORDANI:  All right. 

  THE COURT:  So -- 

  MR. GIORDANI:  And did you want to set a Petrocelli 

hearing? 

  THE COURT:  Yes.  So, we can have that all done.  So, if you 

can go to overflow you’re ready to go completely.  So, let’s do that in -- 

want to go off the record again to schedule that? 

  THE COURT RECORDER:  If you want to.  Do you want to 

just go -- 

[Hearing paused at 11:06 a.m.] 

Hearing resumed at 11:07 a.m.] 

  THE COURT:  All right.  So, we’re back on the record and now 

we have the Petrocelli hearing date, so give us the dates for that. 

  THE CLERK:  Yes, Your Honor, May 17th 9:00 a.m. it’s a 
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Friday Petrocelli hearing and the calendar call will be July 3rd, 9:00 a.m.,  

Jury trial will be July 8th, 1:30. 

  MR. GIORDANI:  Thank you.  

  THE COURT:  And to save you the explanation for why no 

motions for continuances, I’ll just do it on my own motion because of the 

Petrocelli hearing issue. 

  MR. GIORDANI:  Thank you. 

  MR. MATSUDA:  Thank you, Your Honor.  

  THE COURT:  And vacate the trial date and -- 

  THE DEFENDANT:  My apologies again, Your Honor, for my 

bodily gestures. 

  THE COURT:  All right.  Well, I -- you just -- 

  THE DEFENDANT:  Yeah, I was kind of excited and all that -- 

  THE COURT:  -- kept doing this and I thought you were trying 

to get my attention. 

  THE DEFENDANT:  Yeah.  No, not at all. 

  THE COURT:  Okay.   

  MR. GIORDANI:  Thank you.  

  MR. MATSUDA:  Thank you.   

[Hearing concluded at 11:08 a.m.] 

* * * * * * 

ATTEST:  I do hereby certify that I have truly and correctly transcribed 
the audio/video proceedings in the above-entitled case to the best of my 
ability.   
 

      _________________________ 
      Gail M. Reiger 
      Court Recorder/Transcriber 
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FRIDAY, MAY 17, 2019 AT 9:01 A.M. 

 

  THE COURT:  Good morning.  

  MS. MOORS:  Good morning.   

  THE COURT:  And this is State of Nevada versus Devohn 

Marks, case number C337017, and this is a -- the Petrocelli hearing on 

the State’s motion to admit evidence of other bad acts.  

  MS. MOORS:  Yes, Your Honor. 

  THE COURT:  If you’ll state your appearances for the record.  

  MS. MOORS:  Lindsey Moors for the State.  

  MR. MATSUDA:  And good morning, Your Honor, Jess 

Matsuda for Mr. Marks who is present.    

  THE COURT:  All right.  Go ahead, call your first witness.  

  MS. MOORS:  Thank you, Your Honor.  I have two witnesses, 

my first one being Miriam Byrd.   

  THE COURT MARSHAL:  If you could just follow me up to the 

witness stand, ma’am.  Please watch your step here as you take the 

stand.  Once you’re up here, please remain standing and raise your right 

hand, face the court clerk to be sworn in.  

MIRIAM BYRD 

[having been called as a witness and being first duly sworn,  

testified as follows:] 

  THE COURT CLERK:  Please be seated and please state and 

spell your first and last name.  

  THE WITNESS:  Miriam Byrd, M-I-R-I-A-M B-Y-R-D.  
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  THE COURT:  You may proceed.   

  MS. MOORS:  Thank you.  

DIRECT EXAMINATION 

BY MS. MOORS: 

 Q Good morning, Ms. Byrd.  

 A Good morning.  

 Q I want to direct your attention back to February 3rd of 2011.  

 A Mm-hmm.  

 Q Where were you working at that time? 

 A Fred’s Tavern on --  

 Q And do -- oh.  

 A -- Decatur and Tropicana.  

 Q Is that located in Las Vegas, Clark County, Nevada? 

 A Yes.  

 Q And what did you do at Fred’s Tavern? 

 A I was a bartender.  

 Q What was your customary shift? 

 A Eight to four.  

 Q Okay.  And specifically February 3rd of 2011, do you 

remember that date? 

 A Yes.  

 Q What do you remember that date as being? 

 A First of all, it was -- it was the Friday before Super Bowl 

weekend and my daughter had cheer competition that next day, so I 

remember it very vividly.     
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 Q Okay.  Where was that cheer competition at? 

 A Palm Springs, California.  

 Q So, on this particular day, if your shift starts at 8, what time 

would you normally get to work? 

 A Seven forty-five to do the shift change.  

 Q And that would be taking over the shift from a bartender -- 

 A Graveyard.  

 Q -- from the evening?     

 A Yes.   

 Q And did you do that on this date? 

 A Yes. 

 Q Do you remember who the bartender that you were taking 

over for was? 

 A John [phonetic].  

 Q Okay.  And did anything out of the ordinary happen that 

morning? 

 A Well, it started out that when I counted down the drawer it was 

$7,777, and we were joking about well, it’s going to be somebody’s lucky 

day, someone’s going to hit the machines.  And then we were -- he was 

sitting on one side of the bar.  I did the total shift change.  I was sitting 

on the other side and somebody walked in looking around.  We thought 

maybe he was looking for a friend of his. 

 Q Okay.  

 A Which -- 

 Q Can you --  
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 A -- isn’t uncommon.  

 Q Can you describe for me what this -- do you remember any 

characteristics of this person? 

 A It was a younger African -- it was a younger black man.  

 Q Okay.  And did you have any conversation with this person? 

 A We asked him if we could help him, and he just said no, he 

was just looking around.  

 Q Okay.  And then did this person ultimately leave the 

establishment? 

 A Yes, he looked around, I -- just, I guess, looking for his friend, 

and then he left, and then four or five -- I can’t remember how many 

there was -- people came running in with guns in their hand and told us 

on the floor, on the fucking floor, and me and John just looked at each 

other like, it’s 8 o’clock in the morning, what are you doing, and --  

 Q Can I stop you for just one sec?             

 A Uh-huh. 

 Q I’m going to sort of break it up a little bit.  

 A Yeah.   

 Q At this point in time was it just you and John that were in the 

bar? 

 A Yes.  

 Q Okay.  So, there were no other patrons.  

 A No. 

 Q All right.  And then when these individuals came in, you said 

you don’t remember how many there were, do you remember, were they 
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male or female? 

 A They were all males.  

 Q Okay.  Do you remember what ethnicity they were? 

 A Yes, they were African American.  

 Q Okay.  And so you said that they gave orders.  Did all of them 

have weapons? 

 A Yes.  

 Q Okay.  So, based on those orders then, what did you do? 

 A Laid on the floor.  

 Q Right.  What happened while you were on the floor? 

 A When I was on the floor, they came and took my cell phone 

out of my back pocket -- jumped over the bar, took my cell phone out of 

my back pocket, and then went right to the cash drawers.  

 Q Okay.  And did they ultimately take the cash from the cash 

drawers? 

 A Yes.  

 Q What about your co-worker, was anything taken from him, do 

you know? 

 A His cell phone was taken off of the bar.  

 Q Okay.  And about -- once they take all these things, then what 

happens next? 

 A Then they jump back over the bar, went out the front door,  

and then they were parked out back and we had windows around the 

building that -- so you could see the view of the city, and they left the 

house phone there and so John got on the house phone and called the 
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police and said this was John at Fred’s Tavern, I’ve just been robbed, 

and they said can you give us a description, well, he was watching them 

get into the tan car at the time --  

 Q Mm-hmm.  

 A -- and he gave a description of the car, and then the police 

came.  

 Q Okay.  So, ultimately, police became involved and they show 

up at the tavern; is that right? 

 A Yes, yes.  

 Q At some point then were you ultimately taken by police to go 

to various locations to do what we would be referring to as a show-up? 

 A Yes.  

 Q Did you ultimately go to three different locations? 

 A Yes.  

 Q And did you make identifications with regards to all three of 

those individuals that you saw? 

 A Yes, I did.  

 Q And you believed that those three individuals were involved 

with the robbery that you had just experienced. 

 A Yes.  

 Q Okay.  Do you remember what your phone looked like? 

 A It was an iPhone and I had a -- it was a pink case that said 

Coach on it.  

 Q Okay.   

  MS. MOORS:  I have no further questions for this witness.  
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  THE COURT:  Cross? 

CROSS-EXAMINATION 

BY MR. MATSUDA:  

 Q Good morning, Ms. Byrd.  

 A Hi. 

 Q How are you doing today? 

 A Fine, thank you.  

 Q Good.  Thank you.  Okay.  So, going back to the night in 

question, this is how long ago? 

 A Ten years, 11 years?  I’m not sure what the year was.  I just 

remember the time.  

 Q Okay.  So, it’s kind of a while back? 

 A Yes, it was a while back. 

 Q And do you recall what happened that night pretty well, you 

think? 

 A Like it was yesterday, yeah. 

 Q Okay.  Now, how many people were -- or how many people 

entered the bar? 

 A The first time?  One.  

 Q Okay.  

 A And then after that it was four or five.  

 Q Four or five?  Okay.  And how long did that first person stay in 

the bar? 

 A I’d say maybe a minute, just looked all around.  

 Q And then the other gentlemen came in? 
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 A Yes.  

 Q Okay.  

 A After he walked out, then they came in.  

 Q Now, did any of the perpetrators -- were they wearing masks? 

 A No, they were not.  

 Q Okay.  

 A They had hoodies on.   

 Q Okay.  

 A They had hoodies, but not masks.  

 Q So, nothing was -- 

 A Covering their face. 

 Q -- covering their face? 

 A No.  

 Q Okay.  Did it look like anybody was wearing gloves? 

 A Alls I saw was the gun.  

 Q Okay.   

 A I -- 

 Q And how many of them had guns? 

 A All of them.  

 Q Okay.  So, about four or five guns? 

 A Yes.  

 Q It was four or five people? 

 A [The witness nodded her head in the affirmative.] 

 Q Okay.  Now, was anyone physically hurt? 

 A Not physically. 
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 Q Okay.  So, what I mean by that is, did anyone get attacked for 

their items? 

 A No, no, we were both laying on the floor, and they just took 

them out of my back pocket and took his off the bar.  

 Q Okay.  Now, where did these four or five gentlemen enter?  

 A The very front door, which is on Decatur.   

 Q Very front door?  

 A Yeah.   

 Q Okay.  And this is a bar; correct? 

 A Yes.  

 Q Okay.  Thank you, ma’am, nothing further.  

  THE COURT:  Any redirect? 

  MS. MOORS:  Yeah, just really briefly.     

REDIRECT EXAMINATION 

BY MS. MOORS: 

 Q I forgot to ask you this before, but obviously I called you up to 

the stand as Miriam Byrd, at this time back in 2011, was your name 

Miriam Odell [phonetic]?     

 A Yes, it was.  

 Q Okay.  So, that would have been the name that you reported 

to police? 

 A Yes.  

 Q Okay.  And I know Mr. Matsuda just asked you if anyone was 

hurt, like physically injured as a result of taking their items, and you said 

no; is that right? 
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 A Not physically, yes.  

 Q Okay.  At this point in time when you’re on the ground and 

these men have guns, did you feel that you were free to leave? 

 A No, not at all. 

 Q Okay.  Did you feel that essentially your items -- like, you had 

to give away your items for your safety? 

 A I didn’t have a choice, yes.   

 Q Okay.  All right.   

  MS. MOORS:  I have no further questions. 

  THE COURT:  Any recross? 

  MR. MATSUDA:  Nothing further, Your Honor.  

  THE COURT:  Thank you very much for your testimony, 

ma’am. 

  THE WITNESS:  Thank you. 

  THE COURT:  Call your next witness.  

  MS. MOORS:  Thank you, Your Honor.  The State calls 

Detective Jeffrey Swanbeck.  

  THE COURT MARSHAL:  Detective, if you could please take 

the witness stand.  Remain standing and face the court clerk and be 

sworn in.  

  THE WITNESS:  Okay.   

JEFFREY SWANBECK 

[having been called as a witness and being first duly sworn,  

testified as follows:] 

  THE COURT CLERK:  Please be seated and please state and 
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spell your first and last name.  

  THE WITNESS:  First name is Jeffrey, J-E-F-F-R-E-Y.  Last 

name is Swanbeck, S-W-A-N-B-E-C-K.  

  THE COURT:  You may proceed.  

  MS. MOORS:  Thank you.   

DIRECT EXAMINATION 

BY MS. MOORS:  

 Q Good morning, sir.  I want to direct your attention back to 

February 3rd of 2011.  

 A Okay.  

 Q At that point in time, how were you employed? 

 A I was a detective with Metro in the robbery section.  

 Q Okay.  And, ultimately, did you become involved with the 

investigation of a robbery that occurred at Fred’s Tavern located at 4680 

South Decatur Boulevard? 

 A Yes.  

 Q And, specifically, were you what would be referred to as the 

case agent? 

 A I was.  

 Q Okay.  How did you first become involved? 

 A We got a call that there was a robbery that happened at that 

location.  And we split up the assignments in our section according to 

area command, and so it happened at Enterprise Area Command, so I 

was up, that was my call.  And so we were following it on the radio and 

we understood that there was a quasi-pursuit and then all the suspects 
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bailed from the car, and it was pretty dynamic at first and so we headed 

straight out there.  

 Q Okay.  So, you essentially became involved the very same 

day it happened.  

 A Yes.  

 Q Okay.  Now, ultimately, when this happened, was it your 

understanding that some show-ups were conducted? 

 A Yes.  

 Q And were you present at any of those show-ups? 

 A No.  

 Q Okay.   What were you doing while those show-ups were 

occurring? 

 A I was at the bar itself.  

 Q Okay.  And was it your understanding that there were two 

individuals that had been in the bar during the robbery? 

 A Two victims in the bar, yes.  

 Q Correct.  And was it also your understanding that one of those 

victims was a female named Miriam Odell? 

 A Yes.  

 Q Was it your understanding that she identified three different 

people by virtue of those show-ups? 

 A Yes.  

 Q In further investigating the case, did you ultimately, I guess, 

get to a point where you believed that a Devohn Marks might have been 

involved?   
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 A Yes.  

 Q And as the case agent for the case, did you ultimately speak 

with Devohn Marks? 

 A I did.  

 Q When you spoke with him on the first occasion, did you advise 

him of his Miranda rights? 

 A Yes.  

 Q And in speaking with him -- well, I guess, let me ask you this.  

What led you to him? 

 A He was taken into custody where the vehicle was stopped.  

Most of the guys bailed out of the car, but he stayed with the car.  

 Q And did you learn anything about the vehicle that these 

individuals had driven away in? 

 A Yes, the vehicle belonged -- or was registered to Devohn’s 

mom.  

 Q Okay.  So, Devohn Marks’ mom.  

 A Yes.  

 Q Now, in speaking with Devohn Marks, is it your understanding 

that individuals that have some sort of involvement with law enforcement 

ultimately get an ID number that would be linked to their SCOPE? 

 A Yes.  

 Q And is it your understanding that that SCOPE number is 

unique to an individual person? 

 A Yes.  

 Q And based on reviewing your case file and discussing 
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previously, was it your understanding that Devohn Marks’ ID number 

was 2798254? 

 A That sounds correct, yes.  

 Q Okay.  Now, when you spoke with him the first time, after you 

would have had advised him of Miranda, what did he tell you about the 

robbery at Fred’s Tavern? 

 A He gave a confession about his role in the robbery itself.  

 Q Okay.  And what was his description of his role? 

 A It was him and a couple of his buddies.  He was the driver.  It 

was his mom’s car.  You know, he was given permission to drive the car.  

And so he was the driver.  They all showed up in the parking lot together 

in his car.  He parked the car in the parking lot.  He walked inside as a 

patron, walked inside and he didn’t say anything or do anything.  In 

robbery we would call it scoping out the bar.  You know, just kind of got 

a layout of what was there, how many people were there, and within a 

few minutes he walked out and walked back to the car.  That’s where the 

other guy -- he gave them permission, the intel that he gathered, and 

then the other guys went ahead and went into the bar, committed the 

robbery, ran back out to the car, and then they took off with Devohn as 

the driver.  

 Q Okay.  And then was it also your understanding that after Mr. 

Marks pled guilty that he actually drafted a -- an apology letter with 

regards to his involvement in the case? 

 A Yes, ma’am.  

  MS. MOORS:  I have no further questions for this witness.  
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  THE COURT:  Cross? 

  MR. MATSUDA:  Thank you, Your Honor.  

CROSS-EXAMINATION 

BY MR. MATSUDA:  

 Q Good morning, Detective.  

 A Hi. 

 Q Okay.  You said that when you apprehended Mr. Marks he 

was the only one left in the car?     

 A I believe he got out of the car and he stayed by the car.  I think 

he laid on the ground when officers showed up.  He was not one of the 

ones that took off.  

 Q Okay.  And do you know what position he was seated in the 

car? 

 A I believe he was the driver.  

 Q Okay.  Now, you said something interesting about scoping out 

the bar.  Now, was that -- in how you described how this robbery went 

down, is that kind of common how bar robberies go? 

 A It’s not uncommon for one person to go in just to see how 

many people are there, kind of get the layout.  You know, if there’s a 

security guard, you know, standing right by the door, they might not want 

to go and commit the robbery there.  So, just to kind of get an idea and, 

you know, it’s smart on their part, to see how many people are in there.   

 Q Okay.  

 A So, it’s not uncommon.  

 Q Okay.  And you’ve obviously seen these types of robberies 
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before? 

 A Yes, sir.  

 Q Okay.  Thank you, Detective, nothing further.  

  THE COURT:  Any redirect? 

REDIRECT EXAMINATION 

BY MS. MOORS: 

 Q Sir, would you -- when you were in robbery how long were you 

in robbery or are you still in? 

 A I was in robbery as a detective for three and a half years.   

 Q Three and a half years?  Okay.  And we were just discussing 

this person coming ahead of time, like sort of casing the area.  In this 

particular robbery, would you describe it as sort of like a takedown 

robbery, like a -- they’re taking over the bar? 

 A Yeah, we would say it is a takeover.  I mean, every -- the two 

people that were in there were put on the ground.  There was nobody 

else in there.  They ran in, you know, and grabbed the cash from the 

drawers and ran out.  So, yeah, that’s what we’d consider a takeover.  

 Q Okay.  And then what you discussed previously with what this 

first individual who came in and was sort of scoping it out, Devohn 

Marks, you discussed that person as being -- sort of casing the area? 

 A Yes, ma’am.  

 Q Okay.   

  MS. MOORS:  I have no further questions.  

  THE COURT:  Any recross? 

  MR. MATSUDA:  Nothing further, Your Honor.  
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  THE COURT:  May this witness be excused? 

  MS. MOORS:  Yes.  

  THE COURT:  Thank you very much for your testimony. 

  THE WITNESS:  Thank you.  

  THE COURT:  Do you have any further witnesses? 

  MS. MOORS:  I do not have any further witnesses, Your 

Honor.   

  THE COURT:  All right.  So, argument.  Did you want to have 

argument now or --  

  MS. MOORS:  Yes, Your Honor.  

  THE COURT:  Okay.  

  MS. MOORS:  So, Your Honor, this is a case where -- I’m sure 

Your Honor had a chance to review the entire motion with the supporting 

police reports and documentation.  I think Mr. Giordani’s motion was a 

hundred and one pages.   

But, essentially, the current case that’s before Your Honor is 

the same thing that Detective Swanbeck just discussed, and it’s a 

takeover type robbery where we have individuals that come into this 

location and ultimately take control of it, and they use the assistance of 

essentially a person that’s casing the joint who, upon first blush, appears 

to be an actual victim, this Antwaine individual.   

  And so this particular case, the one that -- not the one we’re 

discussing today, but the actual underlying case, is virtually identical to 

the case that we’re discussing today.  And in the case that we’re 

discussing today, the Defendant, Devohn Marks, ultimately is, I guess, 
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the caser and not one of the primary assailants, and so he cases this 

joint, ultimately two individuals come in with guns, they take all the 

money, they get in the getaway car, self-admittedly of the Defendant that 

it’s his mother’s.  He was the driver, there’s no doubt whether or not he 

committed the previous crime, ultimately is caught, writes an apology 

letter, gives a confession.   

  And what we have here, Your Honor, is in terms of the exact 

reason why we would allow prior bad act evidence, is for any non-

propensity purpose; right?  Motive, intent, lack of mistake, identity, 

common plan or scheme.  This individual literally just got paroled in 

March of 2018 and is already out committing this exact same type of 

crime in October of 2018.     

  But what he did this time is just what Officer Swanbeck said.  

He got a little smarter.  He wore gloves.  He wore hoods over his face so 

that literally we couldn’t have someone like Miriam Odell identify him.  

But what is another way to identify him?  Showing that he did the exact 

same type of crime with the exact same modus operandi eight years 

prior.     

  And based on that, Your Honor, in terms of our standard of 

clear and convincing evidence, I would submit that we’ve absolutely met 

it, that it is more probative than prejudicial, and it should be allowed in 

the trial in front of Your Honor.  

  THE COURT:  All right.  So, I think you’ve -- that there’s not a 

question that it’s clear and convincing evidence that the other crime 

occurred.  The real focus of the inquiry at this point is --  
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  MS. MOORS:  Mm-hmm.  

  THE COURT:  -- is it more prejudicial than probative in the 

weighing that the Court has to do to --  

  MS. MOORS:  Mm-hmm.  

  THE COURT:  -- decide.   

  And so do you want to address that? 

  MR. MATSUDA:  Yes, Your Honor.  Thank you.  And 

obviously we are on the position that this is highly prejudicial to my 

client.  What we have here are two sets of robberies.  Now, going back 

into what Mr. Giordani’s motion stated, this was about 12 or 13 -- I think 

13 robberies in total?   

  MS. MOORS:  I think it was 14, yes.  

  MR. MATSUDA:  Fourteen robberies in total where most of 

those robberies, if not all of them except for that Fred Tavern’s robbery, 

were done at an apartment complex style robberies.  So, they weren’t 

hitting up 13, 14 types of bars and casing joints and showing this pattern 

of this is what we do, this is how we commit crimes.   

  Mr. Marks pled to the Fred’s Tavern robbery and he did -- he 

was remorseful.  He came out and said this is what happened.  But all 

the other robberies happened in an apartment complex.  This is not bar 

after bar after tavern after tavern.  There are very vastly different 

circumstances in each case where the first robbery, there were four 

gentlemen, they didn’t have gloves, they didn’t have --  

  THE COURT:  Okay.  Wait a minute, wait, wait.  I’m sorry to 

interrupt you.    
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  MR. MATSUDA:  Nope, you’re [indiscernible].   

  THE COURT:  But -- so, the -- they’re only seeking to put in 

evidence of this one tavern robbery.  

  MR. MATSUDA:  Right.  

  THE COURT:  And so I don’t know anything about those other 

robberies.  

  MR. MATSUDA:  And I just wanted to give the Court some 

information.  In Mr. Giordani’s motion he did state that these were 14 

robberies.  So, it kind of sounded like these were all bar robberies to me.  

I -- I’m not -- I just wanted to clear that up with the Court.  

  THE COURT:  Okay.  Yeah, I recall that.  I didn’t have a 

chance to reread the motion.  I read it, of course, at the time when -- 

before we set the Petrocelli hearing, and I can read it again of course. 

But I do remember that there was some talk about multiple robberies, 

but obviously --  

  MR. MATSUDA:  Okay.  

  THE COURT:  -- now they’re not seeking to admit --  

  MR. MATSUDA:  Right.  

  THE COURT:  -- anything but this discreet robbery at Fred’s 

Tavern on February 3rd, 2011.  

  MR. MATSUDA:  Right.  And I totally understand.  I just 

wanted to make sure the Court was aware that we’re --  

  THE COURT:  Okay.  

  MR. MATSUDA:  -- not talking about 14 bar robberies.  

  THE COURT:  Right.  
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  MR. MATSUDA:  So, they’re talking about the Fred’s Tavern 

bar robbery where four gentlemen, no masks --  

  THE COURT:  Not gentlemen, but okay.  

  MR. MATSUDA:  Four perpetrators --  

  THE COURT:  Yes.  

  MR. MATSUDA:  -- no masks, no guns, no one was hurt -- 

physically hurt.  And I understand the emotional and traumatic 

experience that went on, but when I asked Ms. Byrd about physically 

hurt, I meant if anyone was pistol whipped or punched or physically 

thrown to the ground, that type of action.  Now, we don’t have that in 

Fred’s Tavern.    

We also don’t have someone playing a victim.  Now, in this 

new case there’s allegations that one of the co-defendants actually 

opened a side door and pretended he was actually a victim as well.  We 

don’t have that in Fred’s Tavern.   

We have three people in the new case; the Torrey Pines Pub 

case.  There’s four or five in the Fred’s Tavern case.  Now, in all, what 

we have here is, it’s -- we have Detective Miller who’s probably going to 

be the case agent on this case who wrote his investigation report, got 

the search warrants for the phone records and whatnot.  Now, in his 

investigation he’s saying that this is a very common type of robbery.  It’s 

very common to see these types of actions; casing a joint, robbing it in 

this takeover style.   

  So, on one hand we have the case agent who’s explaining 

these are very common robberies, and then we have the State saying 
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these are very unique, because it’s so unique we have to admit it where 

this is the only evidence that we think the jury will convict Mr. Marks on 

based on his prior bad act.   

And that’s what this rule of evidence is for is to preclude that 

prejudicial effect by allowing someone’s prior bad acts to convict them 

on these new charges, which he wants to fight.  So, because of that 

[indiscernible] -- or we’ll submit to the Court that we believe allowing the 

prior bad act would be highly prejudicial and it’s going to substantially 

outweigh its probative value.   

  MS. MOORS:  Your Honor, may I respond? 

  THE COURT:  Yes, please.  

  MS. MOORS:  So, I was just re-reviewing the motion, and I 

wanted to point out specifically on page six, line seven in which it states 

difficulty in identifying the perpetrators coupled with a high degree of 

similarity between the crimes makes evidence of other bad acts more 

probative than prejudicial.  And that’s Canada v. State 104 Nev. 293.   

  And I think that’s what we have in the instant case, is there’s 

going to be some difficulty identifying the Defendant because, quite 

frankly, he got smarter and better at robbing bars.   

So, in this particular case they are very similar.  Just because 

there are types of crimes like a takeover type robbery or casing a joint, 

just because those are, say, common in the criminal element within Las 

Vegas doesn’t mean that there aren’t some unique traits that we see in 

both of these.   

So, both of these cases, the prior bad acts and the instant, are 
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bars.  In both of them the individual patrons located at the bars are also 

robbed of their personal items.  In the case we just discussed today we 

talked about two cell phones, and then there were also items in the 

instant case that were stolen individually from the patrons.  Furthermore, 

Ms. Byrd indicated that they ended up jumping over the bar, going back 

to where the money is located.  That’s exactly how they got to the 

money in the other case.   

And I would point out that while there is a slight difference in 

the current case that they essentially had their caser pose as a victim, 

which, quite frankly, was kind of ingenious -- but he still served the exact 

same purpose.  And it’s very well laid out in the actual police report for 

this case because while he was sitting at this machine, quote, unquote, 

playing video poker, he was truth in fact just pushing a button, and he 

was located such that he could see the cameras so he knew when his 

co-defendants, the Defendant and someone else, were coming, and that 

he -- when he left he ultimately kept the door open longer than needed.   

All of these different things show that while he was guised as 

a victim, he was, quite frankly, a very good lookout and a case agent.  

And, ultimately, it shows that Devohn Marks had been graduated from 

being the caser and the getaway driver to one of the main perpetrators. 

             And so, ultimately, in terms of it being probative, it’s extremely 

probative.  Is it prejudicial?  Yes, but that is not outweighed by its 

probative value.  And for those reasons, we do believe that it should be 

admitted at trial.  

  THE COURT:  Well, what were the facts in Canada versus 
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State?  Because, you know, in that case it says difficulty -- you know, 

your, you know, motion says difficulty in identifying the perpetrators 

coupled with a high degree of similarity between the crimes makes 

evidence of other bad acts more probative than prejudicial.   

And there’s a citation to the Brinkley case as well --     

  MS. MOORS:  Mm-hmm.  

  THE COURT:  -- talking about, again, remarkable similarity of 

a modus operandi in the testimony regarding the other crimes and their 

relative proximity in time to the charged offense.   

Here we don’t have proximity in time.  We have a long time 

between the two.  So, we don’t have proximity in time; right?  So, where 

are the similarities?  I mean --  

  MS. MOORS:  Well, I -- to be honest, Your Honor, I didn’t 

write this motion; it was Mr. Giordani.  So, I don’t know the facts of that 

case, but I would point out there has to be at least some argument made 

that there was no ability for a close proximity in time because he had 

essentially been in prison until four months prior to this event.  So, I 

would argue proximity in time to when he is a free human being, we’re 

dealing with four months.  I understand it’s a longer time lapse, but I -- 

that has to be taken into consideration that he can’t possibly commit 

robberies while he’s in prison.  

  THE COURT:  Well, and yes, but I think really the focus on 

proximity in time generally is that there’s -- you know, there’s identical 

things happening right one after the other --  

  MS. MOORS:  Mm-hmm.  
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  THE COURT:  -- so there’s more of an inference that it’s the --  

  MS. MOORS:  Mm-hmm.  

  THE COURT:  -- same person --   

  MS. MOORS:  Sure.  

  THE COURT:  -- potentially, as opposed to that, well, you 

know, it’s proximate by reason of the fact that the person was 

incapacitated, you know, or in a controlled environment where they 

couldn’t be committing robberies for 11 years or -- not 11 years, but --  

  MS. MOORS:  Sure.  

  THE COURT:  -- you know, for a number of years.   

So, I guess maybe what we should do is have you do some -- 

whether it’s Mr. Giordani or whoever is assigned, but to do supplemental 

briefing --  

  MS. MOORS:  Okay.  

  THE COURT:  -- to, you know, focus in on that because I 

think, certainly, that this other case has been shown by clear and 

convincing evidence that -- that’s not the focus really here.  It’s whether 

there’s enough to say that it should come in, you know, because 

obviously the danger of improperly putting, you know, in front of a jury 

that somebody has already committed a robbery, you know, could be -- 

could cause a jury to wrongfully find someone guilty that didn’t commit 

the robbery if there isn’t enough to really -- since your argument here is 

you need it for identity; right?   

  MS. MOORS:  Mm-hmm.  

  THE COURT:  And, I mean, certainly there are appropriate 
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cases where you would do that.  I had a case that as a prosecutor -- I 

prosecuted where two robberies happened within a day or two, a week, 

around that, of each other.  They -- the robberies were of two different 

Sizzler restaurants, but, you know, the same -- in one, the person who 

committed the robbery was identified by someone as he was leaving.  

The robbery I had was he was masked.  And to be able to prove the  

two --    

MS. MOORS:  Mm-hmm.  

  THE COURT:  And -- but they were identical.  The layout of 

the restaurant was identical.  They were proximately close in time.  The 

description of the person, his physical appearance, the role was 

identical, et cetera, et cetera.  So, clearly, that comes in because --  

  MS. MOORS:  Mm-hmm.  

  THE COURT:  -- the person’s masked the second time.  The 

first time they were masked as well, but getting into the getaway car they 

took the mask off and someone saw them, and he was a prior employee 

and they ID’d him.  So, identification was solid and you had, you know, 

the second one --   

  MS. MOORS:  Mm-hmm.  

  THE COURT:  Everything was the same.  

  MS. MOORS:  Mm-hmm.  

  THE COURT:  But I don’t know to what extent yours is the 

same, so let’s have some additional briefing on that; okay?    

  MS. MOORS:  Okay.  So, you -- just to be clear though, you 

want supplemental briefing with regards to case law supporting 
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admission for identity and similarity between crimes? 

  THE COURT:  Right.   

  MS. MOORS:  Okay.  

  THE COURT:  I mean, you’re citing case --  

  MS. MOORS:  Mm-hmm.  

  THE COURT:  -- here, so let’s evaluate the case.  I mean, I 

could read that as well, but really, you know, its --  

  MS. MOORS:  Sure.  

  THE COURT:  -- your arguments to be had.   

  When’s our trial coming up on this?  It is July? 

  MS. MOORS:  I think it’s the 8th, yeah.    

  THE COURT CLERK:  It’s July 8th.  

  THE COURT:  Okay.  So, how much time would you like to file 

a supplemental; a couple weeks?  Will that be long enough? 

  MS. MOORS:  Yes, Your Honor, if we could get two weeks.  

  THE COURT:  Okay.  And -- wait.  

  Your response, Mr. Matsuda?   

  MR. MATSUDA:  A couple weeks will be fine.  

  THE COURT:  How much? 

  MR. MATSUDA:  Two weeks.  

  THE COURT:  Two weeks for a response? 

  THE COURT CLERK:  So, two weeks each? 

  THE COURT:  Yeah, is that going to put us too close to the 

trial date? 

  THE COURT CLERK:  The first two-week date would be May 
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31st, followed by June 14th.  

  THE COURT:  Okay.  Let me look at my -- okay.  So, let’s put 

it on for argument then on June 24th.  That will give me time to read 

everything.  

  MS. MOORS:  Okay.   

  THE COURT:  All right.  

  MS. MOORS:  Great.  Thank you, Your Honor.  

  THE COURT:  Thank you.  And --  

  THE DEFENDANT:  May I please address the Court, Your 

Honor, before we’re done? 

  THE COURT:  Do you want him to address the Court? 

  MR. MATSUDA:  I advised him not to, but he wants to.   

  THE COURT:  Okay.  

  THE DEFENDANT:  I want to address the Court, Your Honor.  

Well, I spoke with my attorney about the Marcum notice that was 

supposed to be served to me before I was indicted.  He informed me 

that the State sealed the motion.  I asked him for a written order, a copy 

of the written order because the courts are supposed issue a written 

order to the District Attorney in order to withhold the notice from a 

Defendant.  I didn’t get granted my right to testify in front of Grand Jury 

before I was indicted, for one.   

  And also, I’m trying to figure out is it legal for the State to 

admit my alleged accomplice as evidence against me at a Grand Jury 

hearing and allow him to testify against me and in front of a jury that had 

already returned a true bill against him.  That would seem extremely 
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prejudicial on my behalf at that Grand Jury hearing.   

  THE COURT:  Well, I’m -- yes, they could submit accomplice 

testimony.   

  THE DEFENDANT:  But would they be -- would he be able to 

testify in front of the same Grand Jury that returned a true bill against 

him?  I mean, that would give birth to the -- to a pre-determination of 

guilt.  I mean, if you’re already listening to somebody tell you about 

somebody else and you’re listening to somebody that you already know 

you returned a true bill against, then how is that not unfair on my behalf? 

  And then also, his Grand Jury hearing was held on December 

20th.  Mine was on January 10th.  So, my thing is I want to see why I 

wasn’t granted the right to testify before the Grand Jury.  I need the 

documents on that.  I asked for the Grand Jury transcripts from January 

10th; I still haven’t received those.  I asked for the search warrant from 

my phones; I still haven’t received those.  I haven’t received anything 

that I’ve asked for.  I haven’t received any visit from my attorney.  He 

sent his private investigator to come see me, but I need to talk to him to 

be able to get everything to -- so we can be on the same page as far as 

defending myself.             

  THE COURT:  Okay.  So, counsel, are you -- have you 

addressed your client’s concerns? 

  MR. MATSUDA:  I did.  I just provided to him what I have with 

me right now.  I did reach out to Mr. Giordani about the Marcum notice 

issues.  I did provide Mr. Marks some additional discovery that I have.  A 

lot of discovery’s on a disc.  He is up in NDOC, so it is a little bit more 
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difficult for me to see Mr. Marks.  I did send my investigator to relay any 

information.  So, that’s where we are.   

  THE COURT:  Okay.  

  THE DEFENDANT:  He hasn’t really addressed the Marcum 

notice to me though.  Like, he told me that they sealed it, but I need 

paperwork on that.  I need to see that for myself.  I -- because I want to 

file a motion for not being served a Marcum notice.  

  THE COURT:  But your lawyer files motions.  

  THE DEFENDANT:  Yeah, I understand that.  

  THE COURT:  And he will decide what motions are 

appropriate to file based upon the law.  And I’m --  

  THE DEFENDANT:  But isn’t it his --  

  THE COURT:  I’m not familiar with all the details of the case 

because no motion has been brought before the Court on that, and I 

wouldn’t make a decision on that unless such a motion was brought.  

  THE DEFENDANT:  I feel like this is a very important part of 

the process as far as indicting me, so I don’t see why he wouldn’t want 

to serve a -- I mean, file a motion on my behalf.  He’s saying that they 

said that they sealed the -- because I was a flight risk.  I’m on parole.  

I’m a flight risk on parole.     

I have the NRSs.  NRS 2 -- 172.241, subsection 3 states that 

in order for you to be a flight risk you have to have a failure to appear in 

court for matters arising out of the subject matter of the proposed 

indictment, either you’re a fugitive from another jurisdiction, you have 

local warrants or after due diligence they just can’t contact you.  None of 
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those apply to me.  So, I’m trying to figure out how they consider me a 

flight risk. 

  THE COURT:  Well, your --  

  THE DEFENDANT:  And I want to know where the written 

order is from the courts.  

  THE COURT:  All right.  So, you need to talk to your lawyer 

about that and then he can advise you on that.   

  THE DEFENDANT:  When am I supposed to speak to him 

though?  I mean, because they’re trying to take me to trial on a case 

where --    

  THE COURT:  Well, you --  

  THE DEFENDANT:  -- I haven’t even spoken to my lawyer.  

It’s been 90 days.  

  THE COURT:  You’re here today, so you can speak with him.  

  After I leave the bench you can speak with him for a little while 

before they take him back.  The officers are nodding their heads.  That 

would be great.  So, this is a good opportunity and you don’t have to 

travel up to the prison.   

  THE DEFENDANT:  And these --  

  THE COURT:  So --  

  THE DEFENDANT:  -- aren’t the search warrants.  I just want 

to put that on record as well.  

  THE COURT:  I don’t know what you --  

  THE DEFENDANT:  And also, regarding this case -- one more 

thing regarding this case, Your Honor.  
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  THE COURT:  Yeah.  

  THE DEFENDANT:  In this paperwork it said Detective Miller 

states that a true takeover style robbery is when the suspects don’t have 

any intel as to what’s going on inside of the business.  The State’s 

argument is that this is a takeover style robbery to where they do have 

intel.  So, I’m trying to figure out why he was trying to figure out on 

February 20th what exactly is a takeover style robbery because I haven’t 

received any documents or seen any documents specifically describing 

what a takeover style robbery is.   

  THE COURT:  I wasn’t trying to figure that out, so --  

  THE DEFENDANT:  Well, the detective that’s interviewing -- 

that’s investigating this case said that it -- a true takeover style robbery 

is when they don’t have any intel as to what is going on inside.   

  THE COURT:  All right.  

  THE DEFENDANT:  Giordani is saying that a takeover style 

robbery is when they do.  So, that’s very contradicting, so can we -- can 

they, like -- I want to know what a true takeover style robbery is.  

  THE COURT:  I’m not giving you legal advice.  I can’t give you 

legal advice.  You need to talk to your lawyer.  And your lawyer is here 

and you are here and now is the opportunity for you to speak with him in 

the holding cell because I’m going to be starting a trial at 10:30, but this 

gives you opportunity to speak.  Actually, you could do it right here in the 

courtroom until I need to come back in and start my trial; okay?  All right.  

  MR. MATSUDA:  Thank you, Your Honor.  

  MS. MOORS:  Thank you, Your Honor.   



 

Page 35 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

  THE COURT CLERK:  Judge, you want the next hearing on 

your 9 o’clock calendar?   

  THE COURT:  Yes.  

  THE COURT CLERK:  Okay.  

  THE COURT:  Thank you.   

                                                                                                                                                                                                                                                                                                 

[Proceedings concluded at 9:39 a.m.] 

   

 

 

 

 

 

 

 

 

 

 

 

                   

ATTEST:  I do hereby certify that I have truly and correctly transcribed 
the audio/video proceedings in the above-entitled case to the best of my 
ability. 

 

            
                             __________________ 
                               Trisha Garcia 
                                        Court Transcriber 
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COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County 

District Attorney, through LINDSEY MOORS, Deputy District Attorney, and files this State’s 

Supplemental Motion to Admit Evidence of Other Bad Acts. 

This Motion is made and based upon all the papers and pleadings on file herein, the 

attached points and authorities in support hereof, and oral argument at the time of hearing, if 

deemed necessary by this Honorable Court. 
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STATE’S MOTION TO ADMIT EVIDENCE OF OTHER BAD ACTS 

FACTUAL BACKGROUND 

THE PRIOR CASES – C272989 AND C273034 

 In 2011, Devohn Marks (hereinafter “Defendant”), along with co-conspirators Corey 

Crumble and Christopher Kitchen, participated in a massive armed robbery series in which at 

least fourteen (14) victims were robbed at gunpoint. Defendant was linked to all of the crimes 

when Detectives arrested him after a short vehicle pursuit following the last robbery in the 

series. Defendant was subsequently interviewed, and confessed to his involvement in all of 

the robberies. Defendant ultimately pled guilty to several counts including Conspiracy to 

Commit Robbery and Robbery with Use of a Deadly Weapon in cases C272989 and C273034. 

Defendant was sentenced to an aggregate prison term of four (4) to twenty (20) years in the 

Nevada Department of Corrections.  

THE CASE THE STATE SEEKS TO ADMIT TO PROVE IDENTITY 

AND M.O. – C272989 

On February 3, 2011, Defendant Devohn Marks and several co-conspirators 

participated in a takeover-style armed robbery of a local bar called Fred’s Tavern.  According 

to Defendant himself, he and his co-conspirators made a plan to rob Fred’s Tavern. In the days 

leading up to the robbery, Defendant and his co-conspirators entered Fred’s Tavern and “cased 

the bar.”  They would enter the bar, look around, and then leave without purchasing anything. 

On the day of the robbery, Defendant entered the bar while his co-conspirators lied in wait 

outside. Defendant looked around for a few minutes and then left the bar without purchasing 

anything. He conveyed the relevant information regarding how many people were inside the 

bar to his co-conspirators. According to one of the victim’s, Defendant re-entered the bar about 

5 minutes later with his co-conspirators, who robbed the employees at gunpoint. After the 

robbery, Defendant and his co-conspirators fled in Defendant’s vehicle. An astute patrol 

officer spotted the vehicle and was able to stop it after a short pursuit. Defendant and his co-

conspirator’s fled the vehicle on foot, and all but 1 were apprehended after a foot pursuit. 

Defendant was identified by the two victims as one of the robbers. He subsequently confessed 



 

 

 

3 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

to having been involved in the Fred’s Tavern robbery, along with the dozen or so preceding 

robberies.  

THE INSTANT CASE – C337017 

 While still on parole for the aforementioned robberies, Defendant committed the 

robbery in the instant case. The instant case is eerily similar to the robbery Defendant 

confessed and ultimately pled guilty to in case C272989. Here, Defendant and his co-

conspirators (Antwain Johnson and an unknown co-conspirator) made a plan to rob the Torrey 

Pines Pub. Johnson was to case the bar and report back to Defendant via text messages. For 

weeks leading up to the robbery, Johnson would enter the bar and case it, while reporting to 

Defendant via text message. Ultimately, on the date of the robbery, Johnson entered the bar, 

while Defendant and the unknown co-conspirator lied in wait outside. When the time was 

right, Johnson exited the bar through an exit-only door, allowing Defendant and the unknown 

co-conspirator to enter the bar. Defendant and the unknown co-conspirator were wearing 

masks and gloves, and both were armed with firearms. Defendant violently pistol whipped an 

elderly bar patron, and he and the unknown co-conspirator robbed the bar.  

During the course of the robbery, Johnson acted as though he was a victim, and even 

stuck around until police arrived. Det. David Miller quickly realized that Johnson was 

involved, and obtained his phone records. Johnson’s phone records showed hundreds of 

communications with Defendant in the hours leading up to the robbery. Because Defendant 

was wearing a mask and gloves, none of the victims can identify him, and there is no physical 

evidence trying him to the scene.  

ARGUMENT 

 
I. EVIDENCE CONCERNING DEFENDANT’S PRIOR ROBBERY 

CONVICTION IN CASE C272989 IS ADMISSIBLE PURSUANT TO 
NRS 48.045. 

The State seeks to admit evidence concerning Defendant’s prior Robbery pursuant to 

NRS 48.045 as evidence of identity and any other valid non-propensity purpose.   
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A. The Evidence is Admissible as Proof of Identity, Knowledge, Common Scheme or 
Plan, M.O., and any other valid Non-Propensity Purpose  
 
Section 48.045(2) of the Nevada Revised Statutes provides: 

 
Evidence of other crimes, wrongs or acts is not admissible to prove 
the character of a person in order to show that he acted in 
conformity therewith. It may, however, be admissible for other 
purposes, such as proof of motive, opportunity, intent, preparation, 
plan, knowledge, identity, or absence of mistake or accident.   

Prior to admitting such evidence, the State must establish that (1) the prior act is 

relevant to the crime charged; (2) the act is proven by clear and convincing evidence; and (3) 

the evidence is more probative than prejudicial.  Cipriano v. State, 111 Nev. 534, 541, 894 

P.2d 347, 352 (1995), overruled on other grounds by State v. Sixth Judicial District Court, 114 

Nev. 739, 964 P.2d 48 (1998).   

A  Petrocelli hearing was held in this case on May 17, 2019.  At that hearing, this 

honorably court agreed that the prior bad acts were relevant to the crime charged and that the 

evidence presented had been proven to be so relevant through clear and convincing evidence.  

This court did however want further briefing with regards to the prejudicial v. probative 

inquiry in this process.  With regard to a determination of prejudice:  
 
“Prejudicial” is not synonymous with “damaging.”  Rather, 
evidence is unduly prejudicial…only if it “uniquely tends to evoke 
an emotional bias against the defendant as an individual and…has 
very little effect on the issues” or if it invites the jury to prejudge 
“a person or cause on the basis of extraneous factors.”  Painting a 
person faithfully is not, of itself, unfair.   

 
 

People v. Johnson, 185 Cal.App.4th 520, 534 (2010).   

  In addition to the prejudicial versus probative test, the State would like to point out that 

in Bigpond v. State, 128 Nev. Adv. Op. 10, 270 P.3d 1244 (2012), the Nevada Supreme Court 

affirmed the District Court’s decision to admit evidence of prior acts of domestic violence 

pursuant to NRS 48.045(2).  In upholding the trial court’s decision, the Court specifically 

acknowledged that evidence may be admitted pursuant to NRS 48.045 for reasons other 
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than those delineated in the statute.  The Court found that the evidence was admissible 

because the history of domestic violence provided context to the relationship between the 

victim and Defendant and the victim’s possible reasons for recanting her testimony. 

 In this case, the Defendant not only committed a similar type robbery in the instant case 

as the one he had committed years, ago, but in so doing, he also changed the way the robbery 

was conducted.  The Defendant was identified by victim Miriam Odell in the previous robbery, 

and testimony was given in the Petrocelli Hearing by Ms. Odell (now Byrd) as to those facts.  

After having committed this previous take-over style of robbery that involved casing the 

robbery location, the Defendant had not worn a mask.  Now in the instant case, Defendant was 

learned from the error of his ways in the previous robbery and has chosen to commit a takeover 

style robbery that involved casing of the robbery location, but this time he wore a mask so as 

to avoid being visually identified by any of these victims.  Clearly a non-propensity purpose 

that would be allowed under Bigpond to provide context to the current robbery and explain 

why Defendant chose to use a mask.     

 Specifically, in argument in the Petrocelli hearing, the State pointed to Canada v. State, 

104 Nev. At 293, 756 P.2d at 555.  Difficulty in identifying the perpetrators, coupled with 

a high degree of similarity between the crimes, makes evidence of other bad acts more 

probative than prejudicial.  Canada v. State, 104 Nev. at 293, 756 P.2d at 555 (emphasis 

added).   This honorable court has already found that the prior bad act evidence the State is 

intending to admit is relevant to the crime and has been shown as such through clear and 

convincing evidence as presented at the Petrocelli hearing.  This Court wanted more factual 

discussions with regards to similarity in crimes and more discussion of the Canada v. State 

case.    

 The facts in Canada v. State, 104 Nev. 288, 756 P.2d 552 (1988), are very similar to 

the instant case.  In Canada, two defendants (Lester Canada and Michael Smith) were accused 

of jointly participating in two armed robberies.  Id.  They were tried together in separate jury 

trials for each robbery.  Defendants challenged their convictions as to the Sit ‘N Bull lounge 

(the second case) robbery on the grounds that evidence of the Charleston Heights robbery (the 
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prior bad acts case) should not have been admitted to prove their identities because such 

evidence was more prejudicial than probative.  Their specific challenges to its admission 

were premised upon (1) the witnesses’ less than definite identifications of the suspects in the 

Sit ‘N Bull robbery (the second case); and, (2) the alleged absence of uniqueness in the modus 

operandi exhibited in the two robberies.  The very same arguments made by Mr. Matsuda in 

the Petrocelli hearing in this case.    

In upholding the District Court’s decision to admit the evidence the Supreme Court 

noted, “Contrary to the assertions of Canada and Smith, the difficulty in identifying the 

perpetrators of the Sit ‘N Bull robbery (the second case) argues for, rather than against, the 

admission of evidence of the Charleston Heights robbery.”  Canada, 104 Nev. at 292, 756 P.2d 

at 554.   

Furthermore, the Court rejected the defendants’ arguments that there was nothing 

unique about the two robberies and identified the following similarities: (1) both robberies 

took place in deserted bars very late at night; (2) in each robbery, one of the suspects entered 

alone and ordered a beer to allow him to case the bar; (3) in each robbery, at least one of the 

suspects wore a mask; (4) in each robbery the suspects were armed with shotguns; and, (5) 

“the modus operandi common to the two (2) robberies was unique in comparison with other 

robberies in the manner in which the perpetrators savaged their victims.”  Canada, 104 Nev. 

at 293, 756 at 555. 

 The State submits that the similarities between Defendant’s prior Robbery and the 

present case warrant the admission of evidence concerning the prior case to establish 

Defendant’s identity.  Given the fact that Defendant’s defense is apparently going to be that 

he was not involved in the Burglary/Robbery, the evidence is highly probative.   

The similarities between each case are: (1) each time, Defendant participated in the 

offenses with two other persons; (2) each time, Defendant and his co-conspirators targeted 

bars as opposed to homes or victims on the street; (3) each time, they extensively planned the 

robbery and cased the location for information days, and the information was conveyed to 

people waiting outside; (4) each time, they waited until an opportune time and then robbed the 
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victims inside the bar; (5) in each case, Defendant and his co-conspirators committed a 

takeover style robbery of a bar; (6) in each case, one of the robbers jumped over the counter 

and stole money from the bar itself; and (7) in each case, the employees/patrons of the bar 

were also robbed for their personal property. The similarity between these offenses are 

significant, and highly probative to show the identity of Defendant as one of the masked and 

gloved robbers.   

Furthermore, as pointed out in Canada v. State, the inability of the victims in the instant 

case to identify Defendant (because he wore a mask) points to allowing evidence of his prior 

bad act robbery to show Defendant’s identify in the instant case.  Furthermore, the evidence 

is relevant and probative to knowledge, common scheme or plan, M.O., and any other non-

propensity purpose.  Defendant’s prior robbery demonstrates that he possesses the knowledge 

to commit this type of takeover style robbery of a local bar, that he has the knowledge to plan 

the robbery in advance, and to send someone in to case the bar, that he has the patience to wait 

until an opportune time to rob the bar, and that he is familiar with the security measures in 

place at local bars. In addition, the evidence is highly probative of his unique Modus Operandi, 

as well as the common scheme and plan used to commit the robbery. 

Finally, evidence of this prior robbery would also be allowed under Bigpond to show 

the Defendant learned from his mistake in the previous robbery.  When Defendant committed 

a very similar type of robbery against Ms. Odell (prior bad act robbery), he didn’t wear a mask 

and consequently was identified by Ms. Odell.  In the instant matter, it was difficult if not 

impossible for the robbery victims to identify the Defendant because he learned from his prior 

bad acts and wore a mask so as to conceal his identity.  This makes the issue of Defendant’s 

identity even more relevant and the admission of his prior bad acts are even more probative to 

the instant case and consequently allowed under Canada v. State as well.   

/// 

///  

///  

/// 



 

 

 

8 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

CONCLUSION 

Based upon all of the foregoing, the State respectfully requests that its Motion in Limine 

to Admit Evidence of Other Bad Acts Pursuant to NRS 48.045 be granted. 

DATED this 30th day of May, 2019. 
 

STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 

 
 
 BY /s/ LINDSEY MOORS 
  LINDSEY MOORS  

Deputy District Attorney 
Nevada Bar #012232 
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LAS VEGAS, NEVADA, WEDNESDAY, FEBRUARY 19, 2020 

* * * * * 

[Hearing commenced at 11:33 a.m.] 

  THE COURT:  Page 14 is C337017, State of Nevada versus Devohn 

Marks.   

  MS. MOORS:  Good morning, Your Honor.  Lindsey Moors for the 

State, and I believe this is Mr. Matsuda’s case. 

  MR. MATSUDA:  I’m sorry, Your Honor.   

  THE CORRECTIONS OFFICER:  Marks, stand up.    

  THE COURT:   All right, this is on the State’s Motion to Admit 

Evidence of Other Bad Acts.  We had our evidentiary hearing.  I gave -- I asked 

for supplemental briefing.  I received the State’s.  I didn’t receive anything from 

the Defense, so I assume that’s because you didn’t wish to do any additional 

briefing.   

  MR. MATSUDA:   Well, Ms. Moors from the State called me on Friday 

I believe to let -- or ask me about my response.  I didn’t receive it until Friday.  I 

did have a chance to review the State’s.  I’m comfortable moving forward if the 

Court would want me to.  I know we have a calendar call coming up, and I’ll 

submit it to the Court on that.  

  THE COURT:  Okay.  Well, if you’re prepared to -- if you’d like to 

respond orally, that’s fine.   

  MR. MATSUDA:  Thank you. Your Honor. 

  THE COURT:  Okay. 

  THE DEFENDANT:  May I please make a statement? 

  THE COURT:  All right, so go ahead and do that.  Did you want to 
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respond to their supplemental briefing? 

         MR. MATSUDA:  Yes, Your Honor.  We still have the same position, 

where we don’t feel this case is so unique that they can prove identity from the 

older case to this case.  Again, pointing to Detective Miller’s report about how 

common these types of robberies are, we’re talking about -- and the State is 

alleging that there’s a few codefendants.  They case the joint.  They go in.  They 

hold people at gun point, rob the place.         

  It’s basically your plain vanilla robbery in types of businesses.  There’s  

nothing extraordinary about these types of actions that can link my client to any 

kind of MO that he’s this master planner, and he’s hitting all these business 

establishments up in the same manner.  What we’re talking about is all the 

elements you need for a typical business robbery, and that’s what we have in 

these cases.  There’s nothing extraordinary about these actions that can prove 

that there’s a MO out here and that these individual -- this individual or these 

individuals are committing certain types of acts all the time and we can link them 

to these acts.    

  THE COURT:  Well, on the prior robbery and this robbery, were there 

three people that committed the robbery? 

  MS. MOORS:  Yes, Your Honor. 

  THE COURT:  Okay.  And let’s see.  And, of course, they were -- both 

robberies were at bars; is that right? 

  MR. MATSUDA:  Yes, Your Honor. 

  THE COURT:  Okay.  And the robberies in both cases were -- there 

appears that there’s evidence that the locations were cased for days before the 

robbery; is that correct?  
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  MS. MOORS:  Yes.        

  THE COURT:  Okay.  And that in both cases the robbers waited until 

the -- an opportune time to rob the bar, right, where there are fewer people in the 

bar, etcetera.  Isn’t that the case in this -- 

  MS. MOORS:  That’s correct, Your Honor. 

  THE COURT:  Okay.  And in each case one of the robbers jumps over 

the counter and steals the money from the register, right? 

  MS. MOORS:  Correct. 

  THE COURT:  And in both cases also the employees or -- of -- or 

patrons at the bar were robbed for their personal property as well, right? 

  MS. MOORS:  Correct, Your Honor. 

  THE COURT:  Okay.  So I see those as the similarities.  Now this -- in 

the State’s papers, the supplemental briefing, the State indicates that while their  

-- it’s a take-over style -- I really don’t know what exactly that means, and so to 

me using that term doesn’t -- isn’t helpful.  What I need to focus on are the 

similarities in a case, where in this second robbery everybody’s masked and so 

identification is an issue.  And I know that there is a long time between these 

robberies; however, there are many similarities and the Defendant in the case 

was in custody, and so it’s -- it happens very shortly after he is released from 

prison.   

  And so all of those things to me, in looking at the additional case law   

-- because I asked the State to give me some more information about Canada, 

Canada versus State -- I think that there is sufficient information for the Court to, 

doing that balancing analysis, find that it is – you know I’ve already said it’s 

relevant.  I’ve already said that the prior conviction and the testimony of that 
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witness is clear and convincing, and so now it’s -- it’s just is it more prejudicial 

than probative.  I think given all these similarities and the fact that identification is 

an important part of this case because of the mask that I’m going to allow it.  So 

the prior conviction or the prior act will be admitted, and that’s as I go through 

and see what the similarities are.  So I think these are unique, you know, in each 

case. 

  MR. MATSUDA:  Well and, Your Honor, our position is still the same.  

It’s -- 

  THE COURT:  You know it would be great if they were -- you know in 

one case the guy was wearing a clown mask and in this case he’s also wearing a 

clown mask, but you don’t really always get that kind of uniqueness, and I don’t 

think that that’s required.   

  MR. MATSUDA:  Yeah --   

  THE COURT:  I think what it is is you do need and you need the issue 

of, you know, when you have an identification issue where the robbers are 

masked and gloved, then that weighs more heavily for admitting it than not 

admitting it.   

  MR. MATSUDA:  And our position is still the same, Your Honor.  We 

think that this is highly prejudicial.  We feel that the jury will convict Mr. Marks 

based on his prior conviction and not listen to the facts of this case.    

  Again, I want to point out Detective Miller, who’s the lead case agent 

on this, this case.  He’s  saying that this is a very common, a common method of 

robberies, and he’s the lead detective.  He’s saying that this type of robbery is 

very common, which defeats the State’s argument saying that is a very unique --
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or the style of robberies were so unique to this individual that we can say identity 

because he’s been doing this for --  

  THE COURT:  Well, that’s not the only evidence in the case, correct? 

  MR. MATSUDA:  Correct, correct. 

  MS. MOORS:  Correct, Your Honor.  

  THE COURT:  I mean there is other evidence that would tend to link 

him to this robbery.  And so when it’s -- when that’s -- that’s an additional factor 

in my analysis that the jury is not likely -- if that was the only evidence, you know 

-- well, first of all, I don’t think the State would proceed on such a case, but, you 

know, then that would be a whole different story, but we know that this is going to 

be a case where the arguments -- I could hear them in my head.  You know, this 

isn’t a case of whether or not there was a crime committed.  We know that there 

was a crime committed.  It’s just that this Defendant didn’t do it.  It’s an identity 

case.  And that being the case, I think it is more probative than prejudicial, so I’m 

going to allow the prior. 

  MS. MOORS:  Thank you, Your Honor.  

  MR. MATSUDA:  Thank you, Your Honor. 

  MS. MOORS:  And then I think we still have a -- our calendar call for 

next Wednesday if that’s -- I’m reading that correctly.   

  THE COURT:   That is correct; calendar call is still on for the 3rd. 

   THE COURT CLERK:  Yeah.  That’s where we set them initially for all 

the cases if you’re wondering why they are all on Wednesday, so.  

   THE COURT:  Right, yeah.  Okay.   

   MS. MOORS:  Great.   

   THE COURT:   All right, see you then. 
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   MS. MOORS:  Thank you, Your Honor.  

   THE DEFENDANT:  May I please make a statement before we’re 

done today?   

   THE COURT:   I can’t hear you.  What? 

   THE DEFENDANT:  I said may I please address the Court before we 

conclude.   

   THE COURT:  On what subject?  

         THE DEFENDANT:  Regarding the Marcum notice.  I’ve presented it 

to the courts prior to now, and I’m doing it again.  I was never served a Marcum 

notice, so I was never afforded the right to testify in front of the grand jury before 

being indicted.  That’s a critical part of the process and even being able to have 

me where I am today that is a right of mine that was violated.  NRS 172.241 

gives the defendant the right to testify before being indicted for a reason because 

I could have presented evidence that could have exonerated me from this case 

and we wouldn’t be standing here today.  I never received a Marcum notice.  I 

didn’t know anything about this case or this crime prior to being arrested.  I was 

arrested after being indicted, so I would like to exercise my right to testify before 

the grand jury. 

   THE COURT:   And you wanted to testify before the grand jury? 

   THE DEFENDANT:  Absolutely.   

   THE COURT:  Okay.  Well, it’s -- you have a lawyer and he can file an 

appropriate motion if he feels that there’s nothing before the Court on that.  And, of 

course, it’s your right to testify at trial if you wish, but I don’t have anything, any 

motion pending at this point to rule concerning Marcum and notices and any of 

that.  I have no information on that, so speak with your counsel.   
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   MS. MOORS:  Thank you. 

            THE COURT:  Thank you. 

[Proceedings concluded at 11:43 a.m.] 

* * * * *                                                                                                                                                               
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