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) : :
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)
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)

PETITION FOR REHEARING
In accordance with NRAP 40(c)(2), appellant Devohn Marks petitions for
rehearing. An Order of Affirmance was entered on March 17, 2022. See Ex. 1
(Order of Affirmance). On March 30, 2022, the Court granted Marks’ request for
an extension of time to have until May 4, 2022 to file a petition for rehearing.

Grounds of Rehearing

The court may consider rehearing in the following circumstances:

(A) When the court has overlooked or misapprehended a material
fact in the record or a material question of law in the case, or

(B) When the court has overlooked, misapplied or failed to consider
a statute, procedural rule, regulation or decision directly controlling a
dispositive issue in the case.
NRAP 40(c)(2). As is shown below, such grounds exist in this case, warranting
rehearing.
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Argument

L. The panel overlooked and misapprehended material facts in the record that
show accomplice Johnson’s testimony was not corroborated, and it
misapplied and failed to consider a controlling statute and decisions on this
1Ssue.

A conviction cannot stand on “the testimony of an accomplice unless the
accomplice 1s corroborated by other evidence which in itself, and without the aid
of the testimony of the accomplice, tends to connect the defendant with the
commission of the offense; and the corroboration shall not be sufficient if it
merely shows the commission of the offense or the circumstances thereof.” NRS
175.291(1).

According to the panel, accomplice Johnson’s testimony was corroborated
by the following evidence: (1) Johnson testified he helped plan the crime and
Marks was one of the robbers, (2) the victims testified two masked assailants
battered them, took their property, and took money from the register, (3)
surveillance video and cell phone records were consistent with the accounts of the
robbery and Johnson’s testimony, and (4) phone records showed Marks and
Johnson communicated routinely in the month before the robbery, including
minutes before the crime. See Ex. 1 at 2. The only way to reach this conclusion,

however, is to overlook or misapprehend material facts in the record.



To begin with, three of the points identified by the panel do not constitute
corroborating evidence of Johnson’s testimony. Johnson’s own testimony that
Marks helped plan and participated in the robbery is not corroborating evidence.
See NRS 175.291(1) (defining corroborating evidence as “other evidence which in
itself, and without the aid of the testimony of the accomplice, tends to connect the
defendant with the commission of the offense’) (emphasis added). Neither is the
victims’ testimonies that two “masked assailants” battered them, took their
property, and took money from the register. Their testimonies merely show the
“commission of the offense or the circumstances thereof,” but not that Marks
committed the offense because none of them identified him as one of the
assailants. 5 AA 33, 35, 59, 86, 103; see also NRS 175.291(1) (“the corroboration
shall not be sufficient if it merely shows the commission of the offense or the
circumstances thereof”). The surveillance video is the same. While it shows the
commission and circumstances of the offense (e.g., two masked assailants
committing a robbery), it does not identify Marks as an assailant. /bid. Thus, it
too is not corroborating evidence. /bid. (defining corroborating evidence as
“evidence which in itself, and without the aid of the testimony of the accomplice,

tends to connect the defendant with the commission of the offense”) (emphasis

added). The panel misapprehended these materials facts in the record and



misapplied NRS 175.291(1).

The panel also overlooks or misapprehends material facts in the record to
conclude that the cell phone records show Marks and Johnson communicated
routinely in the month before the robbery, including minutes before the crime, and
that such alleged communication constitutes corroborating evidence.

First, the cell phone records do not show that Marks and Johnson
communicated routinely in the month before the robbery, including minutes before
the crime. To be sure, the cell phone records show that the “subscriber” for the
number (323) 427-3092 was an individual with the last name Marks. 7 AA 65-68.
But that does mean it was Marks who used that phone number. On the contrary,
the State introduced evidence through its own witnesses, like Detective Miller,
that “it’s not uncommon at all” to have the subscriber be different from the
individual who actually uses the cell phone. See 7 AA 105-106. In fact, Johnson
was not the subscriber for the phone number he used (424) 375-1085. See 7 AA
106. The subscriber for that phone number was Keyontrey S. McBride. See 7 AA
105-106. Moreover, the Nevada Supreme Court, like other courts in the country,
acknowledges that “a person cannot be identified as the author of a text message
based solely on evidence that the message was sent from a cellular phone bearing

the telephone number assigned to that person because ‘cellular telephones are not



always exclusively used by the person to whom the phone number is assigned.’ ”
Rodriguez v. State, 128 Nev. 155, 161, 273 P.3d 845, 849 (2012) (citation
omitted). The panel overlooked these material facts in the record, and failed to
consider the Rodriguez decision.

Second, the cell phone records do not show who actually sent or received
the text messages, and the content of those messages. 7 AA 21-22, 50-51, 78,
83-84. Without such information, it is impossible to say the cell phone records
themselves, without the aid of Johnson’s testimony, connect Marks with the
commission of a robbery. See NRS 175.291(1) (corroborating evidence is “other
evidence which in itself, and without the aid of the testimony of the accomplice,
tends to connect the defendant with the commission of the offense”).

Lastly, while not specifically mentioned by the panel as corroborating
Johnson’s testimony, the cell tower records also do not corroborate Johnson’s
testimony. The cell tower records, themselves, without the aid of Johnson’s
testimony, do not connect Marks with the commission of a robbery. /bid.
Detective Basilotta testified the cell tower records show “it’s possible” the phone
associated with number (323) 427-3092 was in the area of the bar, but not certain,
because cell towers service areas of up to four miles in distance. 8 AA 64, 69.

Furthermore, Marks lived within that vicinity; so, if he was using that phone



number and it was pinging off those towers, that wouldn’t be surprising. It
certainly isn’t proof of wrong doing. See e.g., Heglemeier v. State, 111 Nev. 1244,
1250-51, 903 P.2d 799, 803-04 (evidence that simply proves suspicion, or is
equally consonant with a reasonable explanation pointing toward innocent conduct
on the part of the defendant is not sufficient to corroborate an accomplice’s
testimony).

As shown above, the panel overlooked and misapprehended material facts
in the record, and misapplied or failed to consider a controlling statute and
decisions on this issue to conclude there was corroborating evidence of Johnson’s
testimony. Rehearing is warranted. NRCP 40(c)(2).

I1. The panel’s decision overlooks and misapprehends material facts in the

record to find that evidence of Marks’ 2011 robbery conviction was
admissible at trial to prove his “identity” as one of the robbers in this case.

The panel determined evidence of Marks’ 2011 robbery conviction was
admissible to prove his “identity” in this case because the two robberies share
significant similarities. Ex. 1 at 4-5 (citations omitted). These similarities,
according to the panel, are: (1) both robberies involved multiple assailants robbing
bars that they had cased for days before each robbery; (2) both robberies were
conducted when there were very few people in the bar; and (3) during each

robbery an assailant jumped over the bar and also robbed the patrons. /bid. In



reaching this determination, however, the panel overlooks and misapprehends
material facts in the record.

A.  Inthe 2011 robbery, the bar was not “cased for days” like the bar in
this case.

The record clearly shows that the bar in the 2011 robbery was not cased for
days. 6 AA 56-57. Marks walked into that bar, looked around, and immediately
walked out. Ibid. One witness testified Marks was in the bar for “maybe a
minute” before he walked out and the bar was robbed.! 1 AA 189. Another said it
was less than five minutes. 6 AA 57. The panel clearly overlooked or
misapprehended this material fact in the record.

B.  There were no patrons robbed in the 2011 case.

The panel incorrectly states that in both robberies the patrons were robbed.
Ex. 1 at 4-5. There 1s no evidence in the record that in 2011 patrons were robbed.
Rather, the employees’ cell phones were taken, presumably so they wouldn’t call
the police. 6 AA 60. The robbers did not take the employees’ wallets. They did
not pistol whip them. And none of the employees were hurt.

The robbers in this case, on the other hand, robbed the patrons, not the

' Marks admitted he was the person who walked into the bar and looked
around before the other guys ran in to rob it. 6 AA 80. He pled guilty to the crime
and served his time. 1 AA 105-32.



employees. They took their wallets, not their cell phones. 5 AA 63, 89-90. They
pistol whipped them, and hurt them. 5 AA 62-63, 89-90. None of that happened
in 2011.

These are material facts that are in the record — showing the two robberies
are significantly different (not significantly similar) — that the panel overlooked
or misapprehended.

C.  There are other significant differences between the two robberies that
the panel overlooked or misapprehended.

There also are other significant, material differences between the two
robberies that the panel overlooked or misapprehended.

. The district court erroneously concluded both robberies were
committed by three people. 1 AA 226. The record clearly shows,
however, that the 2011 robbery was committed by four or five people.
6 AA 57.

. In the 2011 case, Marks was the individual who walked into the bar,
looked around, and then immediately walked out. 6 AA 80. He was
not one of the individuals who actually robbed the bar. In this case,
Johnson cased the bar for days, and he claimed Marks was one of the
actual robbers.

. In this case, the robbers were wearing masks. 5 AA 33, 35, 59, 86,
103. In the 2011 case, the robbers were not wearing masks. 6 AA 59.

. In this case, Johnson posed as a customer (or regular) for weeks at the
bar. See 5 AA 182, 184, 186. He waited for hours on the day of the
robbery, texting (he says with his coconspirators) to let them know
the situation inside. See 5 AA 189-190-93. He then let the robbers in



through a side door, and pretended to be one of the victims. 5 AA
150, 160, 187, 193-194. None of that happened in the 2011 robbery.
It was totally different!

These overlooked and misapprehended material facts in the record show
that the 2011 robbery and the robbery in this case are significantly different. They
are much more different than they are similar. What little similarities they share
certainly do not “establish[ | a signature crime so clear as to establish the identity
of the person on trial.”> Rosky v. State, 121 Nev. 184,197, 111 P.3d 690, 698

(2005). Rehearing is warranted.

D.  The panel also misapplied Nevada Supreme Court decisions directly
controlling on this issue.

In fact, the only similarities left are: (1) that both robberies were conducted
when there were few people in the bar, and (2) an assailant jumped over the bar to
access the register. See Ex. 1 at 4-5. But, as noted by the panel, these similarities
are not unique. They are “common” in other bar robberies.

Nevertheless, for some reason, the panel concluded:
But when considered cumulatively, these factors are sufficient to

support the district court’s conclusions that the robberies were similar
enough to be probative of appellant’s identity.

> Cf. Canada v. State, 104 Nev. 288, 293, 756 P.2d 552, 554-55 (1988)
(both robberies occurred in deserted bars, late at night, after one perpetrator
purchased a beer, and in both there were two robbers, armed with shotguns, at
least one masked, and the victims were violently battered).

9



Ibid. (emphasis added) (citing Mayes v. State, 95 Nev. 140, 142, 591 P.2d 250,
251-52 (1979)). To arrive at this conclusion, however, the panel overlooks or
misapplies Nevada Supreme Court decisions controlling on this issue.

Such evidence is not admissible simply because the prior crime and the
charged offense share similarities. Mayes, 95 Nev. at 142, 591 P.2d at 251 (“It is
apparent that the indicated inference [of identity] does not arise * * * from the
mere fact that the charged and uncharged offenses share certain marks of
similarity, for it may be that the marks in question are of such common occurrence
that they are shared not only by the charged crime and defendant’s prior offenses,
but also by numerous other crimes committed by persons other than defendant.”).
Lots of crimes, including bar robberies, share many similarities as the panel notes.
Ex. 1 at 5 (noting that casing locations, conducting the robbery when there are few
witnesses, and an assailant jumping over the bar to access the register are common
factors in bar robberies) (citations omitted).

Thus, to be admissible (i.e., probative of identity), the similarities between
the prior crime and the charged offense must combine in such a way that they

establish “a signature crime so clear” — i.e., a calling card,’ if you will — that

? “a sign or evidence that someone or something is or has been present
broadly: an identifying mark.”
https://www.merriam-webster.com/dictionary/calling%?20card (last visited April
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they “logically operate to set [the prior crime and the charged offense] apart from

other crimes of the same general variety and, in so doing,” establishes the identity
of the person on trial. Mayes, 95 Nev. at 142, 591 P.2d at 252; Rosky, 121 Nev. at
196-197, 111 P.3d at 698.

The panel overlooked or misapplied this controlling legal principle from
prior Nevada Supreme Court decisions. The panel fails to explain how the few
similarities it listed — admittedly common in other bar robberies — nevertheless
“establish[ ] a signature crime so clear as to establish” Marks’ identity as a robber
in this case, when considered cumulatively. Rosky, 121 Nev. at 196-197, 111 P.3d
at 698 (emphasis added).

1. The panel also overlooked or misapplied controlling case law
on why the 2011 robbery conviction evidence was unfairly

prejudicial.

Evidence of Marks’ prior 2011 robbery conviction was unfairly prejudicial.
Marks pled guilty to his involvement in the unrelated 2011 robbery, and served his
sentence for that offense. 1 AA 105-132. The State’s witnesses and evidence
about that crime “provided powerful details about the nature of an unrelated
[robbery] for which [Marks] was convicted” some seven years earlier. See e.g.,

Hubbard v. State, 134 Nev. 450, 460, 422 P.3d 1260, 1268 (2018).

20, 2022).
11



The panel ignores, as the Nevada Supreme Court noted in Hubbard, that
“the introduction of evidence concerning the nature of a prior conviction similar to
the substantive charges in the pending case carries a singular risk of substantial
unfair prejudice that can jeopardize the defendant’s right to a fair trial.” Ibid.
(emphasis added) (citing Old Chief'v. United States, 519 U.S. 172, 180-81 (1997)
(explaining that such propensity evidence “generally carries a risk of unfair
prejudice to the defendant” in that it may “lure a juror into a sequence of bad
character reasoning” including that the prior act “rais[ed] the odds that he did the
later bad act now charged”)).

The Court in Hubbard added:

As recognized in Old Chief,  ‘[a]lthough “propensity evidence” is

relevant, the risk that a jury will convict for crimes other than those

charged — or that, uncertain of guilt, it will convict anyway because

a bad person deserves punishment — creates a prejudicial effect that
outweighs ordinary relevance.” ”

Hubbard, 134 Nev. at 460, 422 P.3d at 1268 (emphasis added) (citing Old Chief,
519 U.S. at 181) (quoting United States v. Moccia, 681 F.2d 61, 63 (1st Cir.
1982)).

The panel overlooked, misapplied or failed to consider this controlling case
law. Instead, it concluded that Marks was not unfairly prejudiced because: “The

prior robbery was not substantially violent or offensive as to ‘rouse the jury to
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overmasting hostility.”” Ex. 1 at 5-6 (citations omitted). Rehearing is warranted.

E. The error was not harmless.

The error in allowing this evidence to be introduced at trial was not
harmless. See Ex. 1 at 6. As noted above, Johnson’s uncorroborated testimony is
insufficient to convict Marks, and the cell phone tower evidence, at best, merely
shows that “it’s possible” someone using the phone number (323) 427-3092 was
within a four-mile radius of the bar around the time of the robbery. 8 AA 64, 69.
Thus, the State had no evidence to convict Marks.

Furthermore, the prior robbery conviction evidence clearly affected Marks’
substantial right to a fair trial, and thus cannot be harmless. See Hubbard, 134
Nev. at 460, 422 P.3d at 1268; c¢f. NRS 178.598 (“Any error . . . which does not
affect substantial rights shall be disregarded.”).

III. The panel overlooked or misapprehended material facts in the record to

determine that Marks is liable for battery with use of a deadly weapon under
a conspiracy theory.

According to the panel, “[w]hile it is unclear whether appellant personally
battered and robbed two patrons, he is nonetheless liable for those offenses as they
were a ‘reasonably foreseeable consequence of the object of the conspiracy.”” Ex.
1 at 2 (citations omitted). The panel, however, overlooked or misapprehended a

material fact that belies this conclusion.
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Johnson, the State’s key witness and accomplice in this case, testified that it
was never part of the “plan” (i.e., conspiracy) to hurt anybody. 6 AA 48. On the
contrary, the plan was just to get the money “and not hurt anybody.” Ibid.
(emphasis added). Since the affirmative plan, according to the State’s evidence,
was “not [to] hurt anybody” and it was never part of the plan to hurt somebody,
how can battery with use of a deadly weapon be a “reasonably foreseeable
consequence of the object of the conspiracy”? Ex. 1 at 2 (emphasis added)
(citations omitted). This is a material fact that was overlooked or misapprehended
by the panel. Rehearing is warranted.

Conclusion
For these reasons, the panel should grant rehearing of Marks’ appeal.

DATED: April 21, 2022.

/s/ Mario D. Valencia
MARIO D. VALENCIA
Nevada Bar No. 6154

40 S. Stephanie St., Ste. 201
Henderson, NV 89012
(702) 384-7494

Attorney for Marks
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Certificate of Compliance Pursuant to Rules 40 and 40A

1. I hereby certify that this petition for rehearing complies with the
formatting requirements of NRAP 32(a)(4), the typeface requirements of NRAP
32(a)(5) and the type style requirements of NRAP 32(a)(6) because:

X It has been prepared in a proportionally spaced typeface using
WordPerfect X9 in 14 point font, Times Roman style.

2. I further certify that this brief complies with the page- or type-volume
limitations of NRAP 40 or 40A because it is:

X Proportionately spaced, has a typeface of 14 points or more, and contains
3,094 words.

DATED: April 21, 2022.

/s/ Mario D. Valencia
MARIO D. VALENCIA
Nevada Bar No. 6154

40 S. Stephanie St., Ste. 201
Henderson, NV 89012
(702) 384-7494

Attorney for Marks
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Certificate of Service
I hereby certify and affirm that a true and correct copy of the foregoing
Petition for Rehearing was filed electronically with the Nevada Supreme Court
on April 21, 2022. Electronic service of the foregoing document shall be made in

accordance with the Master Service List as follows:

AARON D. FORD
Nevada Attorney General

ALEXANDER CHEN
Chief Deputy District Attorney

TALEEN PANDUKHT
Chief Deputy District Attorney

/s/ Mario D. Valencia
MARIO D. VALENCIA
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