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IN THE SUPREME COURT OF THE STATE OF NEVADA 

HELIX ELECTRIC OF NEVADA, LLC

Appellant/Cross-Respondent 

vs. 

APCO CONSTRUCTION, INC., A 
NEVADA CORPORATION,  

Respondent/Cross-Appellant. 

Case No. 80508 
District Court Case No. A606429 

APPENDIX TO DOCKETING STATEMENT 
VOLUME 5 

FENNEMORE CRAIG, P.C. 
John Randall Jefferies, Esq. 
Nevada Bar No. 3512 
Christopher H. Byrd, Esq. 
Nevada Bar No. 1633 
300 South 4th Street, 14th Floor 
Las Vegas, Nevada 89101 
Telephone: (702) 692-8000 
Facsimile:   (702) 692-8099 
Email: rjeffries@fclaw.com   
            cbyrd@fclaw.com 

MARQUIS AURBACH COFFING 
Jack Chen Min Juan, Esq. 
Nevada Bar No. 6367 
Cody S. Mounteer, Esq. 
Nevada Bar No. 11220 
Tom W. Steward, Esq. 
Nevada Bar No. 14280 
10001 Park Run Drive 
Las Vegas, NV 89145 
Telephone: (702) 382-0711 
Facsimile:   (702) 382-5816 
Email: mechols@maclaw.com 

cmounteer@maclaw.com 
tstewart@maclaw.com 

Attorneys for Respondent/Cross-Appellant APCO Construction, Inc. 

Electronically Filed
Mar 04 2020 07:06 p.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 80508   Document 2020-08759
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APPENDIX TO DOCKETING STATEMENT 
VOLUME 5 

EX. DOCUMENTS BATES 
STAMP 
NO. 

VOL. 

1. Eighth Judicial District Court Docket in Case 
No. A587168 and consolidated cases in 
A571228 (PART 1 of 2) 

0001-0595 1, 2 & 3

2. Notice of Entry of Order and Order (1) Granting 
APCO Construction, Inc’s Motion for 
Attorneys’ Fees and Costs (2) Granting APCO 
Construction, Inc.’s Memorandum of Costs in 
Part, (3) Granting Helix Electric of Nevada 
LLC’s Motion to Retax in Part and Denying in 
Part, (4) Granting Plaintiff In Intervention 
National Wood Products LLC’s Motion to Retax 
in Part and Denying in Part and (5) Granting 
National Wood Products, Inc’s Motion to File a 
Surreply 

0596-0610 3 

3. Chart outlining each the claims brought by and 
against the parties to Eighth Judicial District 
Court Case No. A587168 and how each claim 
was resolved 

0611-0628 3 

4. Accuracy Glass & Mirror Co.’s First Amended 
Complaint  

0629-0644 3 

5. APCO Construction, Inc.’s Counter and Claim 
Claims to Interstate Plumbing and Air 
Conditioning. Inc’s Third Party Complaint  

0645-0669 3 

6. Bruin Painting Corp.’s Third Party Complaint  0670-0682 3 

7. Cactus Rose Construction, Inc.’s Third Party 
Complaint dated April 1, 2010 

0683-0696 3 

8. Camco Pacific Construction Co.’s Answer and 
Counterclaim re: Dave Peterson Framing 

0697-0721 3 

9. Camco Pacific Construction Co.’s Answer and 
Counterclaim re: Helix Electric  

0722-0744 4 
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10. Camco Pacific Construction Co.’s Answer and 
Counterclaim re: Accuracy Glass 

0745-0764 4 

11. Camco Pacific Construction Co.’s Answer and 
Counterclaim re: Bruin Painting  

0765-0784 4 

12. Camco Pacific Construction Co.’s Answer and 
Counterclaim re: WRG Design, Inc. 

0785-0805 4 

13. Camco Pacific Construction Co.’s Answer and 
Counterclaim re: Cactus Rose Construction 

0806-0823 4 

14. Camco Pacific Construction Co.’s Answer and 
Counterclaim re: Heinaman Contract Glazing  

0824-0844 4 

15. Camco Pacific Construction Co.’s Amended 
Answer and Counterclaim re: HD Supply & 
Waterworks 

0845-0851 4 

16. HD Supply Waterworks, LP’s Third Party 
Complaint 

0852-0869 4 

17. Helix Electric of Nevada, LLC’s Third Party 
Complaint 

0870-0885 4 

18. Heinaman Contract Glazing’s Third Party 
Complaint 

0886-0898 4 

19. Interstate Plumbing and Air Conditioning, 
LLC’s Third Party Complaint 

0899-0916 4 

20. WRG Design, Inc.’s Third Party Complaint 0917-0933 4 

21. April 5, 2010 Voluntary Dismissal 0934-0941 4 

22. May 26, 2010 Order Striking Gemstone's 
Answer and Counterclaims and Entering Default 

0942-0944 4 

23. May 7, 2012 Order and Judgement on Scott 
Financial’s Motion for Summary Judgment as to 
Priority of Liens 

0945-0958 4 

24. April 4, 2013 Stipulation and Order to Dismiss 0959-0969 5 

25. October 7, 2016 Special Master Report 
Regarding Remaining Parties to the Litigation, 
Special Master Recommendation, and District 
Court Order 

0970-0974 5 
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26. September 20, 2017 Order Granting Plaintiff’s 
Motion to Dismiss 

0975-0977 5 

27. September 20, 2017 Stipulation and Order of 
Dismissal of All Claims Relating to Cardno 
WRG, Inc. 

0978-0981 5 

28. February 5, 2018 Stipulation and Order to 
Dismiss Third Party Complaint of Interstate 
Plumbing & Air Conditioning, LLC Against 
APCO Construction With Prejudice 

0982-0984 5 

29. April 25, 2018 4.25.18 Findings of Fact and 
Conclusions of Law as to the Claims of Helix 
Electric and Cabenetec Against APCO 

0985-1056 5 

30. April 26, 2018 Findings of Fact and Conclusions 
of Law as to the Claims of Cactus Rose 
Construction Co., Inc. 

1057-1069 5 

31. April 26, 2018 Findings of Fact and Conclusions 
of Law as to the Claims of Heinaman Contract 
Glazing 

1070-1083 5 

32. April 26, 2018 Findings of Fact and Conclusions 
of Law as to the Claims of Helix Electric of 
Nevada, LLC Against Camco Pacific 
Construction, Inc. 

1084-1094 5 

33. July 19, 2018 Order Granting Motion to Deposit 
Bond Penal Sum With Court, Exoneration of 
Bond, and Dismissal  

1095-1097 5 

34. July 26, 2018 Order Approving Distribution of 
Fidelity and Deposit Company of Maryland’s 
Bond 

1098-1100 5 

35. Order Granting Helix Electric of Nevada’s 
Motion for Rule 54(b) Certification 

1101-1108 5 
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CERTIFICATE OF SERVICE 

Pursuant to NEFCR 9(d)(b)(e), I hereby certify that I am an employee of 

Fennemore Craig, P.C. and that on this 4th day of March, 2020, I caused the 

true and correct copy of this document to be served  electronically through the 

Court’s e-filing system to the following the attorney(s) associated with this 

case: 

Eric B. Zimbelman, Esq. 
PEEL BRIMLEY LLP 
3333 E. Serene Ave., Suite 200 
Henderson, NV 89074 
Telephone:  (702) 990-7272 
Attorneys for Appellant/Cross 
Respondent Helix Electric of 
Nevada, LLC 

      /s/ Elizabeth J. Bassett
An employee of Fennemore Craig P.C. 
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Nettnrla

cÕrpûtïIùlûi JEFF I{EIT FLUMBÍNG CQ,I''LC,
nNwad¿ limited-li¡hility c¡mSranlñ E & E
FIR"E FRO'IÊCTION, LLC, a Nevatlu linríted
tintrìli4r pornFffiy; FIÐELITY,{ND D SPOSIT
COMFANY OF IW'\RYLÂND; OLD
REPUËLIC SURE-ff ; PL,Å,'ffE zuVËR
INSURANCE: C[)&IPA¡ïY i SCÖTT
FINAIICIAL CORPOR-ô\TION. t North Dekofa
corltoråtiort ; DOIIS I tluouglr X; ROE
COtlPüRA'[TCINS r tlìrÕugh X; tsOË
BONDIà¡C COMPANIES I thnrneh X; LOL?.
LENDER$ I thrrmglr X, irplusivc.

Tha Untlcrsigned lt$1iÈs (t'he '"Pnrt{esJ by and thmugh their respnctivt* attnnrrevs r't'

IrEcs¡'d as ìdant[ünd bdou'hercby stipulnte and ngtee u* fbllrrws:

l. 'lÏc Fnrtic,s rcprüftnt and wi¡rranr lhnt they have ilrc. recossûry lrutlrorfly anrt

{:¡Il}rtç¡ty t$ sqte,r inlr¡ llr.J í¡rctÐnl $tipulnlinn rurrl ngrc* Tú bc buru¡d by the tenris iurll r$rr{iitiùns

ürtßlúined herrein"

f, filc f'urtics hcrchy sûpulate lrnd agree to ¿líçmiss the fnllorving clairue pursunnl tn

Nuvudu's Rule,,i rrfrCivïl Xìrnunlure, Rule4l(a](l I and 41(c.] rliitit ¡rrujudieq as f'ollcrrvs:

Ir, llcry and *Jl alaÍrnx, curuntcrclnims and third-pnrty clninrs tlut JllJ äuppl¡i

Wiltenvtirke, [.P {¡'ßD -tnpplyr'} brought agahst Ë&E Fire Fmfecliun,, LLC ("ËdtË"} ar alty olli*r

¡r¡tmcd lrrrl¡, in ilr ¡\nrendcd Stirtsln¿nt r¡f Facl* Cnnslilutirw ¡\ Noticc of Lien snd Tht¡d-Fffity

{bnrplnint ("Slnlurne¡l af-{iricls"}. radth rcspcr:t to the ntæterials fhat HI} Supply pr*virled tu llSLß

t¡lr lirc Frftjcct t"M$türið1.{"}; und

h. Anlj and all elnirnrn ccuntrrulnims and tlrird-pady clnims that ErtB brougftt

agairr*l t{i} $upply irt ihis .rcfi$n rvi{h rsct}eel [o thc Matcri¡rls tlrnt FtD Supply Frol"'lded lo Ê&E

lit¡'tlta Pro.ft,nr

H:$¡B,Si+1,{]1,t11}i)' rrll.$rlufJtr - ?e}1} tF - tÌ¡38?u
- H f Ì ürtll¡trly \$¡lcrE¡o&sV.1iT - F & F Fir*
P¡rtrneilß'i f $,ídrüNltrrn lVe*t ji.ir:'{'r{}rjginsls\i 5tl}Lç

fr "--,- ar ¿¡Fu -' 0961
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Ilatcrl lhis __ day uf Mnruf¡, ä013. D¡ttcd tld-c day of il'faruh, p"l.ll].

KnMP, JONES & CfiULT;{ARD, t ,LP r{{lw¡ffil} dk üüwÅRD
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Nevsrl¡ Bnr No. ¡1359
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llaþÍJ this.-_-_day of Mereh ?013, Ðated this _duy of March ltll3"

FÛNL BRIT}ÍLNY LLP 'I" JÅM¡XS TRUMÄN & AË.If-IfJATES

RICfiARD L, PEEI-, tHQ,
Nevuda Bor No.4359
IvIICIIAF;ì, T. GEBHART, ESQ.
Nev.sda llal No, 7718
3333 E" Sercnc A,vônue, Suite 2Õ{l
Henderson, Nwaqla 89074-65? I
'l'riephoaer ç ß2) Wû-7272
I?ax: i70?) 9110-7273
rnp pl thl llqlsT b{ml e v.co rn
nlge bhsr t @Ir,*cl hii¡rr Îqv,So m
Å t l ttta e¡'s,fitr Í{I} Sappl l, Ifl¿rJen}rlrfts, trP

Dated this _-_'.^...* day of h,farcJr, 3lJ 13. ünted rhis Íf * <h¡, nl'Þlilralr,3iil3

KOIVII'' JONE,ì & CüUL'1"H.¡|RII, LLP ffOWARD & IIüWAlill

'f. JAMBS TRUÌvfAhl, ilSQ,
Nevada Êar No. 3630
36i4 Norlh ft¿rncho Dr;, Suite l0l
[,as Vegas" N-\/ 89¡ 30
Teþhorre: f70?) ?,56-01 56
Fa:r: (702) 396-3035
lJ CInestrunr an@gnr ai l.corn
,,lttonß¡+.f¿r.E'du E Fire Prorct:tiøx, LI.t'

J. I{.A,NIJAI-L JONltS, ESfl"
Nevuds Bar No, l9!7
MÀRR. M. JOr.rEs" ESQ
Nsvoile Bar No. ?67
À,f,{ TFIBlry S, CAR'IËR, ESQ
Nevnde Bar Na. 9524
trfi110 Hr¡ward llughes Fkrry,. i?rh Floor
[,ru Vegas,l'I\r tgf 69
îelephonc: (70?) 385-ú0(Xl
Ãllurnuys Jitr lìcalt ir'íttarrcrnl {.clp tü
6rrtdle"y./" Ser:rlt

{i}VËN RUTA.R h,TUt,t.TNS, [SQ.
TqlevedCI FarNu. 3146
1VADE ËOCHNOUR, ÊSQ.
Itlevqda Brrr No. 631,1
l80t) I{oward l{ughes Pl*rT'.. fits, l4f¡{)
Las Vegns, NY 89t69
Telephone: (702) 257- t'483
Fax: q?02) 56?-1568
Å t t u'neys .l"ar ¡i i' C { ) (un s Í r w ü ¡ n t

r. r'\l i$ft\gÐçnil$uilAl[fjü{ûllr',rnl\f|lnurntltlVlr¡rl
rtßkú\ {eínpùsrï ¡nt6¡nßÍ
ìrllúå\f{¡trk:nt,ürrtl{¡fl $r$0F,1{ÌV g,tl303¿.5 iìrrrisrl Ilage 3
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ll*ted ilris -Lt o*y ut' lvfarrtr. 2tlt J, Dated tl¡is -. __ day ol'March, 201 -ì

cRrtNT tt{ORRl,ç & DOUD GRËNNFERG TRÂURIG, LLP

b,IARK E. tilRR tUQ. ESQ.
Bar No,7454 Nur,f,dn B¡r No. [625

?5?0 St. Rose Parkrräy, t llg
tleudcrsono NV 8Ðf)7'i
'l'elrptoncr (7{}2) 93 S -??44
F¡n: f70l! 938-t246
,4 t t ttr nglrf, lb r {' H t n<,u Pa c ilì r. (l on s I u t ct i a u
(jnyryn¡; & Fideltn'& Ltrposit (nm¡tütt-y
û!'Ãûnt,lmtl

I\,tooRll.\ L. K^'f?., lìtlQ_
Nevada tsarNo.12007
3771 l{orv¡nl ffughes Pkrv¡,.. Src.400 N
[,as Vcgas, NV 89169
Telephonc: l7 OU 7 q?-37 7 3
Fav (701) 79J-901)2
..{tlof,?.{t¡.r þr'fiwrtil tI:tott l' pfl ies

Dirtcd thís day of h{arr:h. 2û I 3,

ÇRIICORY & ASSOCI¡ITES

W
Nevadn Bar No. 7454
¿10il W. Ë¿ham Ar'*.. #68t)
Ln.s Vrgus. NV 8910?
'l'clcphr.rne: (702] 382-3636
l.'$r: (7021 182-5400
Atl*ttqr+ [t]t' Ðhl fr,eptrhlÍc "*lrl.t'rS -fqff'lJei{i/r t /rltrmhlng t-"u-, LLt.

ttl

lr/

il¡
llt

tÍ/

I iiilrrrrtr,[rrril trlÀ¡pt],rln\Lr,i;olhllr¡ü:rr ll\\\ |rfi l¡
r{Èt ¡'É.årf }üfìir}, inlr..rìr-l
I tl, r'r i,¡t¡¡¡ {tütl!!.,t.\lJ;Lx},\i t;..jll Ìc}Ìl j ALr,luJ l),"."^.rr (rlis {
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uarc¿rrü¡ [# oryorffizou.Dated tùk_doy ofMonh 2013-

CIIAÑTTMORR¡S & ITODI}

GAEGORY & A $gOCI^Al'ttrS

lrl
t,l
l!l
lft
nt
llt
llt
lil
I tl
It
lt',rPDÀS\etEHr FrLEsU0ûû.2Fr9 (p . il¡t8r.)
- tlD 8¡ppÞ lvôr.nrs¡*s\oþ . lt ¿. s F[r
f $ft c¡ lo n lMu¡r¿nar Wo¡¡ fp)ilû¡¡sin{ l¡t I trt!? r

cRSENtlttRG TnrrURIC, LLP

STE\IBNL,MÕARTS;3Sq.
Nevsd¿BüNo.7454
2120 8t. Rose Porkußn f3l9
Hs¡der-uon NVt9Í/ld
Tclcphons; O02) 93 E.2244
Fax:-(?{Þ) Y182246
Ållørney¡lor Canæ Paetllc Cobchttctlon

Wi,Y, rW " 
t nY & D ew t t ca n Pa nY

37?3 How¡rd gttghæ Pk-r+ry;, Ste. 400 N
LnsVegæ,NV 89169
Teilqphona : O M) 1YZ-:n 73
Ihx (?0Ð792-90Ð7
â $øtncys þ, Ih d &l dron I øtte s

ÞnlÕd th¡E_dny of Mmph, ?013.

KET'THE"GREGORY, ESQ.
NavndeBúNo ?454
¿300 S¡. S¡baru A'¡a, f680
lne Vs8er, Nv 89102
'folophono: 0m) 382-361 6
Fo¡t: (?02)38ã5400
Åtlø.nelnfor Old RcpublÍc$øery & Jef Hetght Phtutbhtgto., LLt

Pege 4
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îJ{rted thig. duy of ,tulr:h,2013 Þated lhi¡ _***clny ofÄ¡l¿rrch, 2013.

ËIIAN-I' IVÍOITRIS & DÛDD GITHENß&RG TIlAtTRrG,, LLP
t
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srEvENL, MûRRIS, ESQ.
Nçvqdu BarNo. 7454
2520 St. Rase Pflr$ñ+ny, #3 l9
l{e.ûdorson, NV S9tT4
Tr:lophoue: (702) 938-2244
l;ux: (7021 93S"?246
ÅA arnq;u fnr: CarilÊø Jt ãclll e ll o ns n uct ton
Con¡nry',* Þ'ì del it¡, & Deposi t Conpany
Ofl'Iorylarul

Datcd thls *;ffi\'o!*Marc'lr, zol3,

I\4ARK E. FERRá.RIO, ESQ,
NEvada Ba¡:Nç. 1625
MOOREA f,, KÀTZ, ESq.
Nevada Bathro, 120ßf
3773llowu'd ÈIugfuer Pkwy,, Ste. 400 N
La* Vegas,NV Ë9169
Telcphnnc: (?tÐ7n4773
Fax; û02) 792-9002
Á ttotne¡,s.ftlr Tharald-son P ort ies

ttETct¡É* ¡i
,.¡h I

r qs3"
ã þl ¿tl
hËâË
ããHË
5ËäË
F.H ñiË . r:!ó

HÉR
H*F
.fi É

GNE(ïORT & ASSOffATTT-S

Ner,ada Bar Ncr, 745*
2300 Si. ßalrsra Ave.,ll68CI
I,*s Vegas,NV 8910?
Telephone ; (7021 3 82-3 f'r36
ltax: (?S2) 382-54ü0
Åttorneyt ¡'ar' ûld Ítepublro,Str/et¡r &.,IefJ'tleight PhtmhÍngCr¿, /-Å{]

ul

¡t/
ltl
t/1

Ûl

ilt

ll t

lì'llJrwurlnrts and $eü jIe,slÉcittAlg[i{

i,{*{tl8frF\'rãr8prÍr*}, }nter¡ret Ëllee\{.tJ,f4ß{ì i.¡l}5.¿:
ð,.,¡¡ -,t ¡:li- :il.nrl-. 

-1. 
nt:_"1.-:-T]" rf:;.,.i_'.i:-- . - -lÌ:¿"r*rtr 'In:r. j: ... ; r. v-r
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IT IS SO ORD

l)¡¡te¡l Ëbis r,lf

lT*rpur:tful ly Sulrülitl(:d by :

TÛTt BRII$LEY T.LP

DI$TRICT COURTJLIDTE

b-(f- fÍæ

ry

û
&

,ltJ*o^,

ERED æ stíriulafed,
ã.44"P
Irffod¡. fOi3.

"4)
R PF,B[=
Nevadn Na.4359
MICX{AËL T. {iEBHART, EËQ.
Nevad{¡ Bar No. 7718
3333 Ii" Serens Avenug, Suite 200
I{cndçrsç¡r. NV 89074-6571

99ü-72?2

o4t I rt rn vys .for ï{I} Supp I¡t I{alenrurfæ, LP

¡:¡1pli¿r,!{i}-illl$1r"I-l.Es\trl{ilì-29qÌ{þ-.il}\}s?,ir
- lLft . trruly lf¡tenvr.rr**'f)37 - Ë 't E ljtrp
P:ul¿¡"¡ii¡¡ [tr4'd$L¡nt[ùì lV¿¡t]',J']Ûf)rigin¿l'ì1 t 3{l-I:5 Ftgr S 0969
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Electronically Filed
141071201610:38:22 AM

stu:lRJ-)

Fl,üYt "ir. HfúË, fiSQ.
I.ier.írda Ïlsr hlt" I t73
Jê.MII
3SûS Howard Ftrrrghts Fkol', i ir!'Fl.
Las Vegns, N!' 89169
Ph: {7ti?} 4s7-5261
Iiax: {7S2} 43?-5267
Spe*ial lufa,tter

&"-1./z&,,**
CLËRK OF THE COURT

T}TSTRSCI' fl{¡B.]R'B-

{l f , ÁIL K C ÛUNTY, .r"ì* nVAþlt

ÅFLrü üûN$TRUCTIûN, a Nerada e*ip*ratii:n,

åÌlaintiff,

v,

TJËIM$TüNE DEVET,T}PMË]'ðT WÞ]Ë]-, TNil.,
a Nevada coq¡ûråticÌlì,

Lleftrrdant.

C,{SE N()" r15712?S
TJËF'T'NT}. åU

Consatrid*ktl utth:

Ä5?43F1 ; A57 4792;457?S231 45832S9;

.4.587 r 68; À58{¡Sfi9;,{5ti4',13û; Á.5891S5;

,4595 552; ¡\5$7{i89; À3Ë3Sätí: d589d?7;
À5S6$24; .{5849ó{}; ,q6fl 8?1 ?; 460$71 8;

amt.{59r}3,lS

)
)
)
)
)
)
)
)
)
!

i
i
)
¡

...\t\- l) Å l. "ì.. li Ì il..:\l-f liìì] N,Ì.À ì " l' lì N S .

SåL$Sl,Èì-\{.'.,Nî¡:\S.ïìttiR*S.li$,1.\*}=N-$lRÈì-{i.r\N.È"\LN--qlilÈÈùR\IN},il*-È.i.1ì*.\S.ì:{$ül
'ìì-tì^1ÈÈ..ìill.,$"1ìX$ì,S.:.$ìf$.K*$,ìÌ.\l{iì$i\.$*-i\$r\*\S$RSs.\'{."$.$:lè:\è;.N[]:\HìSh\Si\]l

jììS:t.N:$$.J:&ì.Sì-{}.\il$:tlÈìlè!N:fÀ:\¡\"{F-NìNìi-{ì-{-,\S$ì sùSNl}i\

ÀflÜü C+rstrur:tiç* fiÊed a flrst Åme¡:dsd C*nrplarnt c'¡r Üe¿emher 8" 20û8. seehi*g dnmagr:s

fìrrct¡nstruotio* seruices pcdon:ledt.crtheconstructi{rn úfrhe lv[¡nhattiur Wcstmixed usedeveitpment

projecl; luested at 92,{15 W. Russell Road, Clark Çuirnty, rïr:vatla. 'I'he 
"A¡nended Cornplairit, in aelcli¿icrr

ro seeking mûft-rtÈry di*fiìage*. s+uglt a declarstic¡n flont tlte Crrr¡rt rankingthe prioriqv-crf all lienclaims

anc! nrcr¡red claims erd other deÐlaratory re!ie{; inr:luciing åfeq$Èsted f$reclosure sele. $inccfhnt time,

rlurTÞro¡¡$ lienclaìrnarrts hirve_i*irredtheiiti.g*ti+n'¿'híohhasnow bssncc',nsolirfsled, -4. Sp*tiai Maste¡

was appointed e¡n Ju*ç 9, ?ûT(r, i:y the ilislrict Courl.
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Furysim¡Ì ia a pri*r Speci*l lt{asger dh<}er, tlre parÈics were requìred t* compleTc Qrrestir:rr,nai.re

iry electu'onie sorvi*e irr fhis litigation by S*pteurber ?:i. 3ûl $. Thal Qur:stÌa**aire, drafred hy **unsel

iu ttris litigatian and *pproved hy the Sperinl h{aster, wa^T tû li¡nit unnecessary *liscruvery requcsts and

fCI d+cumæntwhat pa,rÈi*s w*r+ r+mn*inång ån thËs litågetinn 'i'he liepternbcr 1., 2t16" SpeeÍ*t .ttdasîçr

ürder indicaretl, "ft rviÏ.l he a^ssunred ttrre pmlies that do nat resp*n$ lc fhe {}uesTionnaíre h¿}vr

abaildoned any olairn relst*d t+ this litigatiou. The lollowing panies prcvideel atÍnrely Qtrestiorxrait*

and h.ar:e provÍded NRüF 16.1 riocurnËnÈirt!ûn hy Septixnb*r'23. 2ûlÚ, or subsequentiy eilrlained

appr,cval +llthe Special Master to çxlend itre ifcr*dl.int" Lt is heing Rescmffl*n*.{e¡J to th* Ðistrict tourt

tbat fhe oniy remairiing ¡rarties that have e laims in this corisçliElafed litigati+n are tho i'ollnlving pamies

whioh elid pravide tle nec*ssary NR{IP i6,l docunrents alrd a com.pleterl Que.stionnairel

.{Pilû {jonshuctíarr
Iiteel $Ítiuetrrrcx, Ino.

Uilitah l¡rv¿sfitt e*is, l-{,C
lî<&,F. li'ir* I'rcæctiou
Sli¡PP Corrrpliance Solutiar"is" l.i"{l
Fletix Ëlecfiic ol'i{e,vada, lnc.
F-ns1. {ilass, inc.
Huchele, hrc,

,4.cculacy ülass & Miirar ilo.
¿itting Frerthers {.lc¡rslr*cticrn, I¡rc.

{larnc¿r Facifi* Conshr¡r:tian ili:.
Hs¡¿adn Fvcfab F,ngine+rs, inc.
N¡:+rd*,ïheet h4eta!

Insulpr,; Prcrjecls, Ino-

lnterçtate Flumbing anel ,{ìr Condåtiouing, LLC
FleiËàrnaft Conkart Lllauiug, hrc.

Carr!+ WHç tkå WRt] Ðesíg:r" lne.

C¿+tus Rosc Üorrstructáon. lnc.

I.iatii¡nål \Þ,:*d Froduclç, Inc.

UniÈsd Subcorrl¡actors dha Iìþ Line [nsulation

lJue ti> the rt*þ in **n'rplciq; the Qucstioru*3re fum:et, atd cbiai¡¡ing r*$Fûils$ to the

Questionnaire" Ìt was agre ed r-{at th* Llase A.genda ar disselery s*hedule sr¡hmittcd to the Dislricì Cturt

cn Augrst ?, 2(}16, fo,v the, S¡:*cial Mnster alrd *pprovtltt by tire llistrict Üoult on August 4, :l):{r"

requirerl ameridm**t The padi+s alsr¡ ¿r+kn+w4*dgod lhnt the de.tignaie.d rlepasitory.. l'cr îåis litigatíon

is iitigaticrr Sçrvic$s, åc¡*atcd ät 3??tÌ Ho*'ard FT*ghe.t Parku,'ay, #3$Û, Lss.Veg*s, Nerada, 89169"

[.]¡iclcr thc *nrended {las* Ågenda, inítia.l expÉrt rJiscl¡'¡suies will he r*qaiied b-*- Januery 9" 2ti1?, with

rebut{a! Ð:ÈFrrt elis+l+si$es lrr $re de¡rosited by Fehrunsl' 13, ?tl?. 'lhe dis**very +nt-ntïdato fi¡r lh.r:
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litigaticrn witl hf May 15, ?.{}1?, witl,r ihs eeclierìt trju.l d¿¡e being July tû, 2{}17. Thetqr will be no $Þy

af discçvr:ry, l:+wever, Êhe Spoci*i h4,*ster will ccnsider rÈquests to limit itisr;cvery requculs lo th*

pzffties"

IT'IS R"EilOMh4'FlgIIF;[) thãl ih*: C+urt cnter the folls*'ing Ürcicr:

t. That thq: r:nly r*rnaini*g parties that have *ìairrrc in fhis ccnsolidated litigation ar* the parlies

lisæd in this Special Tv{ast*r Re;nrf as having responded t+ the Qurstíonnairc as¡J having provirled

NRCP I 6.1 elnaurrtents;

?. Th¡ir the dæsignared dü$uffi*nt clep*sìt*ry fot ttris !.itigati*n is ì-åtig*tåon Serviees, leicef*d at

3??{} I'lswnrci Hugl:es Parkway, #3*ü', Las Veg*s, Nevada, S$1ü9;

3. 'lhe tlnurt aCopts æiri ap¡x*"res tl:e Å.merui*d i\gcrtdæ hs.lphr as Exhibit "A."

It-EC#þ'lh,tliì,i tlh'Ð thi* rf 6. I
t

lisq,
l!íevarJ* N¿r. 1S?.i

38tfi t'Tughes Pklvy. i i*h Fl"

krs Vega,s, N\" S9f S$

$¡:ecial

rI'ifì sû {}Ri}ERIIï} rtris $i' 
$;,,, 

",
1A

r>.,.T:.Y.

.ì..ìiN ì ti ìì .: i I'

^1"

! !i¡,,
Sy:
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.t F {l$ ü SN,çTR I jCT f # N y* 
" t]H iIÍ $'f {:} i}¡ ii.) } } ÐV HLO n¡¡Vgmfr't

Css* Fhl. ,457ål?8

dPurnuant fo Septerulrcr 29, ?$1S, 5p*ei;rl þl*ster F{*xnilig}

8/1il6
3:3t p.rn.

s/3r/16

9Í29i16
4:00 p"m.

Uglt7

2t13t',l

2{töl17
2:{}(l p.m.

Sltsi]7

7trul7

$Frcoial &{aster llearing, 38(lû }lonurd I{ughes Farktt'a3', I l'h Fl*¡:r"
l.,as Vega.s, Neræda

Parties ttl prt:v'írTe clucr¡rnents and ail inforr:ration requireiÍ to be

producett pursuant tù hT.S 16,1

Special F¡faster [fearing, 3$ü{) f-lawa¡'d Hughes F:rrkwzry. i l'e Floor,

Lei.s tr¿egå*, Flevsda

Inilial expe$. q'tit*iosnres tc b* served

Rebuttnl expert dìs$losur$s t¡> be sc.:rvsd

Spe+ial lVfe.çer Hearing, 38ût) Howard Ftrughes Pmklt'ay- I 1{' l}tûor,
Las \¡egas, Nevadír

I)íseove4r, cut-$lÌ'

Eæ'liest dale to schedr.rle lrial'

.þ:xlì{l}TT ¡r,t,}
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Marquis Aurbach Coffing
Jack Chen Min Juan, Esq.
Nevada Bar No. 6367
Cody S. Mounteer, Esq.
Nevada Bar No. 11220
10001 Park Run Drive
Las Vegasn Nevada 89145
Telephone: (7 02) 382-07 | |
Facsimile: (7 02) 382-581 6
jjuan@maclaw.com
cmounteer@maclaw.com

Attorneys for APCO Construction

APCO CONSTRUCTION, a Nevada
corporation,

DISTRICT COURT
CLARK COUNTY, NEVADA

Plaintiff, Case No.:
Dept. No,:

Electronically Filed
9l2Ol2O17 11:44 AM
Steven D. Grierson

OF THE

^571228XIII

AS74792 ; A577623 ; A583289;
A580889; A5847 30; A589 I 95 ;
A597089 ; A592826 ; 4589677 ;
A584960 ;A6087 I 7 ; A6087 I I and

VS

GEMSTONE DEVELOPMENT WEST, INC., A
Nevada corPoration' 

Defendant,
A5743
A5871

I

A5955s2
As9692

AND ALL RELATED MATTERS As903I9

ORDqB GBANTING PLAINTIFF'S MOTION TO DISMISS

This matter having come on for hearing before this court on September I 1, 20L7 , the

Court having heard the oral arguments, no opposition having been fìled, and for good cause

shown:

1. On September 5, 2017, there was calendar call on the claims of the remaining

parties of this case;

2, During this calendar cal\, APCO, CAMCO, Helix and Zitting orally moved

pursuant to NRCP 7(b) to dismiss, with prejudice, those parties that have not fïled their Pre-Trial

Disclosures;

3. The Court set the final Pre-Trial Disclosure date to Friday, September 8th,2017 at

5:00pm, with a follow up hearing set for September 11,2017 at 9:00am on the NRCP 7(b) oral

motion to dismiss;

Page 1 of2
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4. At the hearing on Monday, September 11, 2017, the Court granted the oral

Motion to Dismiss the following parties:

Accuracy Glass and Minor Company; Noorda Sheet Metal; and

Tri-City Drywall Inc.;

5. The parties remaining in this litigation are thus:

APCO Construction; Camco Paoific Construction Co,;

Steel Structures, Inc.; Unitah Investments, LLC;

E&E Fire Protection, LLC; SWPP Compliance Solutions, LLC;

Helix Electric of Nevada,Inc.; Fast Glass, Inc.; Buchele, Inc,;

Zitting Brothers Construotion, [nc,; Nevada Prefab Engineers, Inc.;

Heinaman Contract Glazing, Inc.; Cactus Rose Construction, Inc.;

National Wood Products, Inc.; United Subcontractors dba Sky Line Insulation; and

Interstate Plumbing and Air Conditioning LLC;

6. All other parties and claims were previously resolved pursuant to a separate

stipulation and order and/or separate settlement; and

7. The remaining parties may now proceed to a settlement conference or mediation.

ORDER

IT TS SO ORDERED

Dated L-t* ? r
DISTRI

Respectfully submitted by:

MARQUIS G

By
Jack Chen Min Juan
Nevada Bar No. 63

T

flV

Cody S. Mounteer, Esq.
Nevada Bar No. 11220
10001 Park Run Drive
Las Vegas, Nevada 89145
Telephone: (7 02) 382-07 | I
Facsimile: (7 02) 382-5816

Attorneys for APCO Construction

MAC:05161-019 3 l9l 766 3
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Electronically Filed
912Û120'17 4:56 PM
Steven D. Grierson

SAO
ERIC B. ZIMBELMAN,
Nevada Bar No. 9407
RICHARD L. PEEL, ESQ.
Nevada Bar No. 4359
PEEL BRIMLEY LLP
3333 E. Serene Avenue, Suite 200
Henderson, NV 89074-657 I
Telephone : (7 02) 990 -727 2
Fax: (702) 990-7273
ezimbelman@peelbrimley.com
rpeel@peel brimley.com
Attorneys for Various Lien Claimants

DISTRICT COURT

CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada
corporation,

LEAD CASE NO.: A571228
DEPT. NO.: XIII

Consolidated with:
A57 17 92, A57 4391, A577 623, A580889,
4583289, 4584730, and 4587 1 68

STIPULATION AND ORDER OF
DISMISSAL OF ALL CLAIMS

RELATING TO CARDO WRG, INC

CLERK OF THE C&#

Plaintiff,

VS

GEMSTONE DEVELOPMENT WEST, INC.,
Nevada corporation; NEVADA
CONSTRUCTION SERVICES, a Nevada
corporation; SCOTT FINANCIAL
CORPORATION, a North Dakota corporation;
COMMONWEALTH LAND TITLE
INSURANCE COMPANY; FIRST
AMERICAN TITLE iNSURANCE
COMPANY and DOES I through X,

Defendants

AND ALL RELATED MATTERS.

APCO CONSTRUCTTON ("APCO"), CAMCO PACIFIC CONSTRUCTION

COMPANY, [NC, ("Camco"), and CARDNO WRG, INC. fka V/RG Design, Inc. ("Cardno")

hereby stipulate as follows:

1. All claims between and APCO and Cardno are mutually dismissed with prejudice and

without an award of costs or fees to any pafly;

2. All claims between Camco and Cardno are mutually dismissed with prejudice and

without an award of costs or fees to any party.

Case Number: O8A571228
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Dated 7 z8 /

By

PEEL BRIMLEY LLP

m
Nevada Bar No. 9407
3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074
Attorneys for Cardno IIRG, Inc.

Dated: 4 L (')

MARQUIS AURBACH COFFING

By
Jack
Nevada No
10001 Park Run Drive
Las Vegas, Nevada 89145

Attorneys .for APC O ConstructÌon

f*-

Juan. Esq
.6367

Dated:

GRANT MORRIS DODDS PLLC

By
Steven L. Morris, Esq.
Nevada Bar No. 7454
2520 St. Rose Parkway, Suite 319
Ilenderson Nevada 89074
Altorneys J'or Canco Paci/ic ConsÍruclion
Com¡tany, htc.

ORDER

Upon the Stipulation of APCO CONSTRUCTION ("APCO"), CAMCO PACIFIC

CONSTRUCTION COMPANY, INC. ("Camco"). and CARDNO WRG, INC. fka WRG Design,

lnc. ("Cardno"),

IT IS I-IEREBY ORDERED as fbllows:

l. All claims betwecn and APCO and Cardno are nutuall), disnrissed with prejudice and

without an award ol-costs or fees to any party.;

2. AII claims between Camco and Cardno are mulually dismissed with pre.judice and

without an award of costs or fees to any

DISTRICT

DATED lK

Page 2
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Dated:

PEEL BRIMLEY LLP

Eric Zimbelman, Esq.
Nevada Bar No. 9407
3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074
Attorneys for Cardno þIIRG, Inc.

Dated:

MARQUIS ÄURBACH COF'FING

By:
Jack Chen Min Juan, Esq.
Nevada Bar No. 6367
10001 Park Run Drive
Las Vegas, Nevada 89145

Att orneys .for A P C O Co nstruct ion

By:

Dated:

GRANT MORRIS DODDS PLLC

By:
Steven L. Morris, Esq,
Nevada Bar No. 7454
2520 St. Rose Parkw,ay, Suite 319
Henderson Nevada 89074
Attorneys .for Canco P acific Construc tion
Company, Inc.

ORDER

Upon the Stipulation of APCO CONSTRUCTION ("APCO"), CAMCO PACIFIC

CONSTRUCTION COMPANY, INC, ("Camco"), and CARDNO WRG. INC. fka WRG Design,

Inc. ("Cardno"),

IT IS HEREBY ORDERED as follows:

1. All claims between and APCO and Cardno are mutually dismissed with prejudice and

without an award of costs or fees to any parly.;

2. Al[ claims between Camco and Cardno are mutually dismissed with prejudice and

without an award of costs or fees to any party.

DATED: 2017.

DISTRICT COURT JUDGE

Page 2
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Electronically Filed
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CLERK OF THE&#

AN HILL LEWIN F.EZ &, ENGEL
A Professional Law Corporation

Elizabeth E. Stephens, NV SBN 5788
228 South Fourth Street, First Floor
Las Vegas, NV 89101
Telephone: (702) 382-6440
Fax Number (702) 384-9102

Attorneys for Williatn A. Leonard, Jr., Chapter 7 Trustee of the Jointly Adntinistered B_anþ'uptcy
Estate ofinterstale Pluntbing & Ait'Condiiioníng, LLC dba Interstate Settices, dba IPAC
Mechaiical, tu Íhe [Jnited Slates Banh'uptcy Court, Distt'ict of Nevada, Case No. I1-25053-BAM

DISTRICT COURT

CLARK COUNTY, NEVADA

SAO
SULLIV

ACCURACY GLASS & MIRROR
COMPANY, INiC., a Nevada corporation,

Plaintifl
v

ASPHALT PRODUCTS CORP., aNevada
corporation; APCO CONSTRUCTION, a
Nevada corporation; CAMCO PACIFIC
CONSTRUCTION COMPANY, INC., A

California corporation; GEMSTONE
DEVELOPMENT WEST, INC., a Nevada
corporation; FIDELITY AND DEPOSIT
COMPANY OF MARYLAND; SCOTT
FINANCIAL CORPORATION, a North
Dakota corporation; DOES I through X;
ROE CORPORATIONS I through X; BOE
BONDING COMPANIES I through X;
LOE LENDERS I through X, inclusive,

dqnts

TNTERSTATE PLUMBING & AIR
CONDITIONING, LLC, a Nevada limited -
liability company,

Plaintiff in Intervention,
v

ASPHALT PRODUCTS CORP., aNevada
corporation; APCO CONSTRUCTION, a
Nevada corporation; CAMCO PACIFIC
CONSTRUCTION COMPANY, INC., A

California corporation ; GEMSTONE
DEVELOPMENT WEST, INC., a Nevada
corporation; FIDELITY AND DEPOSIT
COMPANY OF MARYLAND; SCOTT

TT(-)N a Nnrfh

LEASE CASE NO. A571228
DEPT. NO." XIII

Consolídated v,itlt
a57 1792
A574391
A577623
A583289
as84730
as87 t 68

)
)
)
\
)
)
)

STIPULATION AND ORDER TO DISMISS
THIRD PARTY COMPLAINT OF
INTERSTATE PLUNIBING & AIR
CONDITIONING, LLC AGAINST APCO
CONSTRUCTION, INC. WITH
PREJUDICE

)
)
)
)
)
)
)
)

)
)
)
)
)trTNANCTAT, COR

Case Number: 08A571228
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Dakota coryoration; DOES I through X;
ROE CORPORATIONS I through X; BOE
BONDING COMPANIES I through X;
LOE LENDERS I through X, inclusive,

Third party Plaintifl William A. Leonard, Jr., trustee of the Interstate Plumbing & Aír

Conditioning, LLC ("IPAC") ("Plaintiff' or "Trustee"), by and through his counsel of record,

Elizabeth E. Stephens, Esq., of the law office of Sullivan Hill Lewin Rez & Engel, APLC

("sullivan Hill") and APCO Construction, lnc. ("APCO") by and through its attorneys John

Randall Jefferies. Esq. and Mary E. Bacon, Esq. of the law office of Spencer Fane, LLP hereby

represent and stipulate as follows: APCO and the Trustee hereby stipulate and agree to dismiss

IPAC's complaint in its entirety u,íthprejudice. Each party will bear its own attorneys' fees and

costs.

IT IS SO STIPULATED.

Dated: January 29,2018

Dated: January 29,2018

IT IS SO ORDERED

SULLIVAN HILL LEWiN P.EZ &. ENGEL
A Professional Law Comoration

By:

Jr.,
Chapter 7 Trustee

SPENCER FANE, LLP

By:

Attornevs Construction

D
Date: (AVIW

JUDGE

pì
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Electronically Filed
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Steven D. Grierson

FFCO

CLERK OF THEM
DISTRICT COURT

CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada
corporation,

Plaintiff,

GEMSTONE DEVELOPMENT V/EST, INC.,
Nevada corporation,

Defendant.

Case No,: 084571228
Dept. No.: XIII

Consolidated with:
A574391 ; A574792; A577623; A583289;
A587 I 68: A580889; A5847 30; A589 I 95 ;
A595552 ; A597089; A592826; A589677 :
A596924; A584960; A6087 I7 ; A6487 I 8;
and A5903 19

AND ALL RELATED MATTERS

FTNDINGS OF FACT AND CONCLUSIONS OF LAW
AS TO THE CLAIMS OF HELIX ELECTRIC

AND CABENETEC AGAINST APCO

This matter having come on for a non-jury trial on January 17-19,23,24, anr)

February 6, 2018, APCO Construction, [nc,, appearing through Spencer Fane, LLP and

Marquis & Aurbach;Camco Construction, Inc., through Grant Morris Dodds;National V/ood

Products, LLC through Cadden Fuller and Richard L. Tobler, Ltd.; United Subcontractors, Inc.

through Fabian Vancott; and Helix Electric of Nevada, LLC, SWPP Compliance Solution,

Cactus Rose Construction, Inc,, Fast Glass, Inc., Heinaman Contract Glazing all through Peel

Brimley; and, the Court having hea¡d the testimony of witnesses, having reviewed the evidence

provided by the parties, having heard the arguments of counsel, and having read and considered

the briefs of counsel and good cause appearing; the Courl hereby makes the following:

I. FINDINGS OF"F'ACT

A. The Proiegl

I , This action arises out of a construction project in Las Vegas, Nevada known as

the Manhattan Vy'est Condominiums project in Clark County Nevada, (the "Project").

2. Gemstone Development West, Inc. ("Gemstone") was the owner and developer

of the Project that contracted APCO to serve as the prime contractor.

Cam Numher OAA571?24

0986
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3. On or about September 6, 2007, Gemstone and APCO entered into the

Manhattan West General Construction Contract for GMP (the "Contract")1,

4. The Contract included Phase I and Phase 2 and consisted of nine buildings, with

five of the nine buildings in Phase I (buildings 2,3,7,8 and 9).2

5. The Contract price for Phase I was $78,938,160.00.1APCO started work on the

Project in September, 2007.4

B. The Cgltf,ract

6, The following are several critical Contract provisions that relate to the current

claims.

l. Completion

7 . Section 2.10 of the Contract defines completion as follows:

(a) The Work within or related to èach Building shall be deemed

completed upon the (i) comptetion of the Work in such Buitding
and the Corresponding Common Area; (ii) issuance of the
Certif,rcate of Occupancy for such Building; (iii) completion of
any corrections that are requested by Developer, set forth on a

Developer Punch List; and (iv) delivery of the applicable
Completion Documents (collectively, a "Building Completion").
The Project shall be deemed compfeted upon the Building
Compleiion of each Building (coilectively "Final Compleiion").s

Given the ultimate disputes between APCO and Gemstone, APCO did not meet

of completion.6

0981

8.

this defìnition

' Exhibit 2. Gemstone and APCO also entered into a gradirrg contract on April
17 ,2t07 but that contract is not the subject of this lawsuit. Exhibit I '

2 Testimony of Joe Pelan (APCO) Day l,.pp. 19 and 22; Exhibit 13, p.l. Joe
Pe lan is the Generâl Manager of APCO Construction.

1-
'Testimony of Joe Pelan (APCO), Day l, p. 28.
a Testimony of Joe Pelan (APCO), Day l, p. 28,APCO first started work under

the grading contract. Exhibit L
5 Exhibit 2, Section 2.10.
6 Testimony of Joe Pelan (APCO), Day l, p. 23.
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Progress Payments.

Section 5.05 outlined the progress payment process as follows:

(a) On the first business day of each month, General Conractor
and the Developer shall meet to review the rWork that was

completed during the previous month and the conesponding
payment required for such Work,

(e) Upon receipt of an Application for Payment that is acceptable
to Developer pursuant to Sections 5.05(a-d), Developer shall,
within l2 calendar days, submit, to Developer's lender or such
lender's authorized designee, the cprresponding draw application
for the undisputed amount to be paid pursuant to such
Application for Payment (the "Draw Application"), Thereafter,
Developer shall take such actions as are necessary for the
payment of the amount owed to General Contractor pursuant to
such Draw Application of the amount owed to the General
Contractor pursuant to such Draw Application (the "Progress
Pêvment"). In the €vent that a Draw Application is not submitted
to Developer's lender or such lender's authorized designee within
the above l2 calendar day period, Developer shall pay to General
Contractor $5,000 for each day that the submission of the Draw
Application is delayed after such l2 calendar day period,

(g) Upon receipt of the Progress Payment, General Contractor
shall promptty pay each Third-Party Service Provider the amount
represented by the portion of the Percentage of Work Completed
that was completed by such Third-Party Service Provider during
the period covered by the corresponding Progress Payment.
General Contractor shall, by appropriate agreement with each
Third-Party Service Provider, require each Third-Party Service
Provider to make payment to sub-contractors in a similar
*aat rea,t

7 Bxhibit 2 at Section 5.05. The Contract defines APCO's subcontractors as a
"Third Party Service Provider." Exhibit 2, Section 2.02(a).

0988
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10. Per this provision, on the 20th of each month subcontractors submitted their

billings to APCO for the current month (including a projection of what each intended to

complere through the end of that month).8

I l. APCO would then provide all of these documents to Gemstone.e

12. Gemstone would then walk the Project and determine the percentage each

subcontractor had completed, 
lo

13. Gemstone would adjust each subcontractor's billings to match its estimate of the

percentage complete. I I

14. Gemstone would give the revised bitlings back to APCO, and APCO would

return them to each subcontractor to revise.l2

15. Once revised, the subcontractors would submit them to APCO, APCO would

submit them to Gemstone, and Gemstone would submit them to its construction funds control

company, Nevada Construction Services ("NCS") for further review and payment.ll

16. NCS would then send an inspector to verify the work was complete.ìa

17. NCS would then request funds from the lender and pay the total amount directly

to APCO.rs

18. APCO then paid the subcontractrr the final amount received from Gemstone.16

19. As discussed more fully below, this process continued until June 2008.t7

E Testimony of Joe Pelan (APCO), Day l, p.24.
q-' Testimony of Joe Pelan (APCO), Day 1,p.24.
r0 Testimorry of Joe Pelan (APCO), Day I , p.24,
rrTestimony of Joe Pelan (APCO), Day I ,p.24.
12 Testimony of Joe Pelan (APCO), Day I , p.24.
13 Testimony of Joe Pelan (APCO), Day I , p.24; Exhibit 3, Nevada Construction

Services Agreement.
ra Testimony of Joe Pelan (APCO), Day I ,p.25.
¡5 Testirnony of Joe Pelan (APCO), Day l, p. 25, and 59.
16 Testimony of Joe Pelan (APCO), Day 1 , p.25.
r7 Testimony of Joe Pelan (APCO), Day t, p. 25.
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3. Final Payment

20. Per the payment schedule in Section 5.06, Cemstone was required to make final

payment when the following preconditions were met:

(c) ...Prior to final payment, and as a condition precedent,

General Contractor shall fi¡rnish Developer with the following
(the "Completed Documents"):

(i) All maintenance and operating manuals;

(ii) Marked set of drawings and specifications reflecting "as-
built" conditions, upon which General Contractor shall have
transferred all changes in the location of concealed utilities. , ,

(iii) the documents set forth in Section 2.06(e)

(iv) Any assignment and/or transfer of all guaranties and
warranties from Third-Party Service Providers, vendors or
suppliers and manufacturers;

(v) A list of the names, address and phone numbers of all parties
providing guarantees and warranties, and

(vi) verification that all waivers that should be issued to
Developer concunent with Finat payment. l8

2l. APCO admitted that none of these preconditions were met while APCO was on

the Project,re

4. Retainage

22. Section 5,07 contained the Contract's retention (or retainage) payment

schedule,20

23. Retainage is essentially an "escrow acÇount" representing a temporarily

withheld portion of a billing that is retained by Gemstone to ensure that the work is completed

'* Exhibit 2 ar Secrion 5.0ó(c).
le Testimony of Joe Pelan (APCO), Day l, p. 63
20 E*hibir 2 at Section 5.07.

5
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properly, that all material suppliers are paid and lien releases have been provided, and that all

certificates of occupancy were issued,zl

24. APCO and the subcontractors tracked the l0% retention in their billings each

month.22

25. APCO never held or otherwise received any subcontractor's retention withheld

by Gemstone and kept by the lender for the Project,2s

26. Section 5.07(Ð sets forth the preconditions for APCO to receive its retentionl

(f) Any remaining Standard Retainage, Monthly Retainage, and

Milestone Retainage shall be released to General Contractor on

the date that (i) Final Completion is attained and (ii) all
outstanding disputes between Developer and General Contractor

and Developer and any Third Party Service Providers have been

resolved, and any liens against the Project related to such

disputes have been removed,2a

27. APCO admits that it never met any of the milestones or preconditions to be

entitled to its retention from Gemstone.2

28. Accordingly, APCO never billed and did not receive any retention from

Gemstone.26

5. Termination for Convenience

29. Section 10.01 of the Contract is entitled rrTermination by the Developer

r#ithout Cause."27

2r Testimony of Joe Pelan (APCO), Day I , p. 25; Exhibit 2 at Section 5,07;
Helix's Post-Trial BrieI p. 3, ll. l0-11.

22 Testimony of Joe Pelan (APCO), Day I ,pp.25'26.
23 Testimony of Joe Pelan (APCO), Day I , P.26.
to Exhibit 2 at Section 5.07(0.
25 Testimony of Joe Pelan (APCO), Day l, pp. I -4,26.
26 Testimony of Mary Jo Allen (APCO), Day 3, p. 127. Mary Jo Âllen is a

bookkeeper for AÞCO, anä has been 
'a 

boo'kkeefer fór approximâtely 40 years.
Testimoåy of Mary Jo Allen (APCO), Day 3, p. l2l. She assisted in prepa{4g tþe pqy
applications to Ceinstone for ihe Project. Testiinony of Mary Jo Alleri (ÄPCO), Day 3,
p. l2l .
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30. In the construction industry, this is known as a "termination for convenience."2s

31. Gemstone never terminated the Contract for convenience.

6. Termination for Cause

32. Section 10.02 of the Contract is entitled "Termination by Developer With

Cause" and states:

(b) When any of the reasons set forth in Section 10.02(a) exist,
Developer may without prejudice to any other rights or remedies

available to Developer and after giving Ceneral Contractor seven

days' written notice (in addition to the 48 hours notice for
purposes of Section 10.02 (aXvi)), terminate employment of
General Contractor and may do the following:

(ii) Accept assignment of any Third-Party Agreements pursuant

to secrion tO.0ã. 2e

33. Atthough Gemstone purported to terminate the Contract for cause,30 the

undisputed evidence established that APCO was not in default.3l

7. Assignrnent

34. Thc Contract contained an assignment provision confirming that upon the

Contraçt's termination, APCO's subcontracts would be assigned to Cemstone.

35, At that point, Gemstone would be responsible for any amounts that Gemstone

had not already paid APCO for the subcontractors' work:

10.04 Assignment. Each Third-Party Agreement for a portion of
the Work is hereby assigned by General Contractor to Developer
provided that such assignment is effective only after termination
of the Agreement by Developer for cause pursuant to Section

" Exhibit 2 ar Section l0.o l .

28 Testimony of Joe Pelan (APCO), Day I , p.27 .

'n Exhibit 2 at Section 10.02(bX2).
30 Testimony of Joe Pelan (APCO), Day I , p. 27 .

3r Testimony of Joe Pelan (APCO), Day l, p. 100
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10.02 and only for those Third-Party Agreements which
Developer accepts by notifying Ceneral Contractor and the

applicable Third Party Service Provider in writing. General

Contractor shall execute and deliver all such documents and take

all such steps as Developer may require for the purpose of fully
vesting in Developer the rights and benefits of General
Contractor under such documents. Upon the acceptance by
Developer of any Third-Parry Agreement, subject to the other
terms of this Article X, Developer shall pây to the conesponding
Third-Pany Service Provider any undisputed amounts owed for
any Work cornpleted by such Third Party Provider, prior to the

underlying termination for which Developer had not yet paid
General Contractor prior to such underlying termination."

36. Despite its dispute with Gemstone, APCO could not have terminated its

subcontracts or it would have been in breach of the Contract.s3

37 . Notably, the Contract and this assignment clause were incorporated into the

APCO subcontracts.3a

38. And before APCO left the Project, Gemstone and APCO ensured that all

subcontractors were properly paid up through that last period.3s

C. Subcontracts

I. Helix

39. Helix Electric of Nevada, LLC ("Helix") was originally selected and retained by

Cemstone and performed work on the Project prior to APCO becoming the general

contractor.36

32 Exhibit 2, Secrion 10.04 (p. 36),
33 Testimony of Joe Pelan (APCO), Day I ,p.75.
3o Exhibit 45 (Helix Subcontract) and Exhibit 149 (CabineTec Subcontract),

Seetion l"l.
3t Exhibit 26; Ëxhibit 152; Testimony of Joe Pelan, Day l, pp.46, 67, and82.

Testimony of Mary Jo Allen (APCO), Day 3, pp. 127-128,
36 Testimony of Joe Pelan (APCO), Day l, p. 58.
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40. Specifrcally, Helix's Vice President, Bob Johnson,3T admitted Helix participated

in preparing engineering and design services for Gemstone on the Project's electrical scope of

work,sE

4l, So at Gemstone's direction, APCO entered into a subcontract with Helix for the

electrical work (the "Helix Subcontract") required on the Project.le

42. Helix's scope of work included "electrical installation for the project, which

consists of distribution of power, lighting, power for the units, connections to equipment that

required electrical."4o

43. So l-lelix's work was based, in part, on the electrical drawings that Helix

prepared under contract to Cemstone.al

44. The Helix subcorrtract included the following relevant provisions:

o Section l.l : The subcontract incorporates the Contract including all
exhibits and anachments, specifìcally including the Helix exhibit,
o Section l.3: Helix was bound to APCO to the same extent and duration
that APCO was bound to Gemstone.
o Section 3.4 outlined the agreed upon progress payment schedule as

follows: Progress Payments

. The progress payment to Subcontractor shalì be one

hundred percent (100%) of the value of Subcontract work
completed (less l0% retention) during the preceding
rnonth as determined by the Owner, less such other
amounts as Contractor shall determine as being properly
withheld as allowed under this Article or as provided

37 Bob Johnson is the Vice President of the major projects group at Flelix.
Testimony of Bob Johnson (Helix), Day l, p. 106. Mr. Johnson has negotiated more
than 50 iubcontracts in his'careei, thíee ió four of which have been-with APCO.
'Iestimony of Bob Johnson (Helix), Day 2, p. 17. Mr. Johnson wa$ involved in the
nesotiation and execution of ìne nriåt terms'aird conditions of Helix's subcontract with
APTO for the Project. Testirnony of Bob Johnson (Helix), Day l, p. 107. Mr. Johnson
admitted Andy Riiera received most of the project'related corlespóndence and had the
most informafion on Helix's damages claim. Teitimony of Bob Johnson (Helix), at Day
2, p,24.

38 Testimony of Bob Johnson (Helix) Day 2, p. 6.
3n Exhibit 45, Helix Subcontract;Testimony of Joe Pelan (APCO), Day l, p. 58.
a0 Testimony of Bob Johnson (Helix) at Day 2, p. lû.
ar Testimony of Bob Johnson (Helix) Day 2, p.7 .

I
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elsewhere in this Subcontract. The estimates of Owner as

to the amount of Work completed by Subcontractor shall
be binding upon Contractor and Subcontractor and shall
conclusively establish the amount of rWork performed by
Subcontractor. As a condition precedent to receiving
partial payments from Contractor for Work performed,
Subcontractor shall execute and deliver to Contractor,
with its application for payment, a full and complete
release (Forms attached) of all claims and causes of action
Subcontractor may have against Contractor and Owner
through the date ofthe execution ofsaid release, save and

except those claims specifically listed on said release and

described in a marner sufficient for Contractor to ldentify
such claim or claims with certainty. Upon the request of
Contractor, Subcontractor shall provide an Unconditional
Waiver of Release in form required by Contractor for any
previous payment made to Subcontractor. Any payment to
Subcontractor shall be conditioned upon receipt of the

actual payments by Contractor from Owner.
Subcontractor herein agrees to assume the same risk that

the Owner may become inSolvent that Contractor has

assumed by entering lnto the Prime Contract with the

Owner.

3.5 Progress Payments

Progress payments will be made by Contractor to
Subcontractor within l5 days after Contractor actually
receives payment for Subcontractor's work flrom

Owner.,.. The estimate of owner as to the amount of
'ü/ork completed by Subcontractor be binding upon
Contractor and Subcontractör and shall conclusively
establish the amount of Work performed by
Subcontractor.. ,42

45. Of critical importance to the present action and claims, the Helix Subcontract

contained the following agreed upon retention payment schedule:

o Section 3.8: Retainage

The l0 percenl withheld retention shall be payable to Subcontractor
upon, and only upon the occurrence of all the following events, each of
which is a condition precedent to Subcontractor's right to receive f¡nal
payment hereunder and payment of such retention: (a) Completion of the

o' Exhibit 45,

o

10
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entire project as described in the Contract Documents; (b) The approval
of final acceptance of the project Work by Owner, (c) Receipt of f inal
payment by Contractor from Owner; (d) Delivery to Contractor from
Subcontractor all as-built drawings for it's (src) scope of work and other
close out documents; (e) Delivery to Contractor from Subcontractor a

Release and Waiver of Claims from all of Subcontractor's laborers,

material and equipment suppliers, ryJd subcontractors, providing labor,

matcrials or services to the Project."'

46. As documented below, Helix admitted that these preconditions were not met

while Apco was the contractor.44

47. In its lien documents,as Complaint against APCO,46 and its Amended

Complainr, Helix has unequivocalty admitted thai it had a binding subcontract with APCO.4?

48. In fact, Victor Fuchs, the President of Helix,as also confirmed the following in

an affidavit attached to Helix's May 5, 2010 Motion for Summary Judgment Against Cemstone

Development West (and conesponding errata) fited with this Court:

4. On or around April 17, 2007 lthe date of Exhibit 45],
APCO contracted with Helix to perform certain work on the

Property.

5, Helix's relationship with APCO was govemed by a
subcontract, which provided the scope of Helix's work and

method of billing and payments to Helix for work performed on

the Property (the "subcontract"), A true and correct copy of the

Subcontract is attached hereto as Exhibit L

6. Helix also performed work and provided equipment and

services directly for and to Cemstone, namely design engineering
and temporary power.

o3 Exhibit 45.
aa Testimony of Bob Johnson, Day 2, pp.36 and 37.
oi Exhibits 5 l2 pp. 5-6,7 -9, l o- I I .

oó Exhibit 77.
o? Exhibit 231 .

aB Testimony of Bob Johnson (Helix), Day l, p. 108

lt
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7. Camco Pacific Construction Company, Inc. ("Camco")
replaced APCO as the general contractor, Thereafter^, Helix
performed its Work for Gemstone zurd/or Camco...ae

Exhibit I to the declaration was the first fifteen pages of Exhibit 45.50

49. And notwithstanding Helix's proposed interlineations to the subcontract, Heiix's

Mr. Johnson admitted he did not change the retention payment schedule in the subcontract:

Q. Okay. Would you turn to page 4 fof Exhibit 45] And
directing your affenrion to paragraph 3.8?

A. Okay.

Q, Do you recognize that as the agreed-upon retention
payment schedule in the subcontract?

A. I do,

Q. And in faimess to you and the record, you did propose

a change to paragraph 3.8. Could you turn to page 16 of the

exhibit, Exhibit 45? And directing your attention to paragraph 7,

does this reflect your proposed change to the retention payment

schedule in the original form of Exhibit 45?

A. In the original form, yes.

Q. Okay. And APCO accepted your added sentense that if
the retention was reduced on the Project, the same would be

passed on to the subcontractor, correct?
A. Correct.

Q. Througlr your change in paragraph 7, on page l6 of
Exhibit 45, you did not otherwise modify the preconditions in the

retention payment schedule of 3.8, did you?
A. rrl/e did not.sl

50. Mr. Johnson, also admitted that Exhibit 45 represented the APCO agreement

that Helix aileges APCO somehow breached:

Q. Okay, sitting here today, is it your contention that
APCO breached a contract with Helix?

A. I would say they did in the respect that we haven't
been paid.

Q. Okay. And which contract is it in your opinion that
APCO breached?

oe Exhibit 314"
5o Helix Electric's May 5, 2010 Motion for Partial Sumrnary Judgment Against

Gemstone Development West (and corresponding errata).
5lTestimony of Bob Johnson, Day 2, pp. l7-18.
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A. For the Manhattan West project.

Q. Is there a document?

A. There is a document,

Q. Okay, And, sir, would you turn-if you could, grab
Exhibit 45. You spent some time talking about this yesterday.

A. Okay.

The Couft: Which item is it, counsel?

Mr. Jefferies: Exhibit 45.

Q. Is it your position that APCO breached this agreement?

A. My assumption would be they breached it, yes.

Q, Okay, But this is the document thât represents the
agreement between APCO and Helix for the project?

A. It is the agreement between APCO and Helix.s2

51. Notably, the Helix Subcontract did not contain a provision purporting to waive

Helix's statutory lien rights.

2. Cabinelec

52. Cemstone also selected CabineTec, Inc. ("CabineTec") to serve as APCO's

cabinet subcontractor.s3 Plaintiff in lnterventionNational Wood Products, Inc. ("National

Wood") is a judgment creditor of CabineTec which has assigned all of its right, title, and

interest in the project to National Wood, Such parties are collectively referred to herein as

"CabineTec."

53. APCO entered into a subcontract with CabineTec on April 28, 2008 for the

delivery and installation of cabinets on the Project (the "CabineTec Subcontract")54

54. CabineTec's Subcontract contained the sarne retention and progress payment

schedules quoted above from the Helix Subcontract.ss

52 Testimony of Bob Johnson (Helix), Day 2, p. 9.
53 Testimony of Joe Pelan (APCO), Day l, p. 89.
5o Exhibit 149, CabineTec Subcontract,
55 Exhibit t+9.
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55. CabineTec's Nicholas Coxsó admined CabineTec did not change the retention

payment schedule found in Section 3.8.57

56. CabineTec and APCO also signed an August 6, 2008 letter regarding Terms &

Conditions.ss

57. That letter confirmed that CabineTec would be paid when "APCO receives

payment from Gemstone per subcontract."se

58. The CabineTec Subcontract does not contain a waiver of CabineTec's right to

place a mechanic's lien on the Project.

D. The Contract was terminated.

59. APCO did not finish the Project as the general contractor.60

60. Despite APCO's performance, issues with Cemstone's payments sta¡ted in May

2008 and Gemstone reduced the May Pay Application to exclude any money for APCO.óI

6l , ". . .Gemstone will withhold $226,360.88 from the May Progress Payment (the

"Withheld A¡nount") in addition to the l0olo retainage that was already being withheld. The

Withheld Amount represents the APCO Construction Contractor's Fee line-item from the May

Progress Payment."ó2

62. As a result, Gemstone only paid the subcontractors for the May time period.

63. Given the wrongful withholding, APCO provided Cemstone with written notice

ol'its intent to stop work pursuant to NRS 624.610 if APCO was not paid in full.63

t6 Mr. Cox was the president of CabineTec during the Project. Testimony of
Nicholas Cox (CabineTec)Testimony Day 3, p. 13.

17 Testimony of Nichotas Cox (CabineTec), Day 3,p.29.
58 Exhibit 152.
5e Exhibit 152.
60 Testimony of Brian Benson (APCO) at Day 3, p. 50; Testimony of Mary Jo

Allen (APCO), Day 3, p, 122.
6¡ Testimony of Joe Pelan (APCO), Day 1, pp. 28 and 3 l.
ó2 Exhibit zrz-1.
63 Exhibit 5.
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64. On or about July 18, 2008, APCO submitted its pay application for the month

ending June 30, 2008, and requested $6,566,720.38 (the "June Application").óa

65. The cover page of the June Application, like all other pay applications, tracked

the total value of the Contract, the total requested for that month] subcontractor billings and

retention.6s

66. The June Application shows Gemstone was withholding $4,742,574.01 in

retainage as of that date,tr

67 . On July 18, 2008, APCO sent Cemstone a notice of intent to stop work for its

failure to pay the May Application as follows.

Specifically, Gemstone has failed to pay $3,434,396.50 for
Application for Payment No. 8, Owner Draw No, 7, which was
submitted to Gemstone on June 20, 2008, and was due no later
than July I l, 2008 pursuant to NRS 624.609(A). Accordingly,
THIS LETTER SHALL SERVE AS APCO'S NOTICE OF
INTENT TO STOP WORK PURSUANT TO NRS 624.609
THROUCH NRS 624.630, TNCLUSIVE, UNLESS APCO IS
PAID THE TOTAL AMOI-INT OF S3,434,396.50 FOR ITS
WORK ON THE PROJECT... Accordingly, pursuant to NRS
624,609(lXb), payment was due to APCO within 2l days of its
request for payment (again, no later than July I l, 2008). To date,
no payment has been made,,.lf APCO has not been paid for
Application for Payment No. 8, Owner Construction Draw No. 7,
in the amount of $3,434,396.50 by the close of business on
Monday, July 28, 2008, APCO reserves the right to stop work on
the Project anltime after that date. While APCO is willing to
continue to work with Gemstone to get these issues resolved,
APCO is not waiving its right to stop work any time after July 28,
2008, if APCO continues to work on the Project or otherwise
attempts to resolve these issues with Gemstone.ó7

68, On July 28, 2008, APCO sent a letter confirming that APCO would stop

working unless Gemstone made full payment to APCO for alI past due amounts:

e Exhibir 4.
65 Testimony of Joe Pelan (APCO), Day l, pp, 28 and 29; Exhibit 4.
ó6 Exhibit 4; Testimony of Joe Pelan (APCO), Day l, p. 30.
ót Exhibit 5.
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As you area aware, on July 17, 2008, APCO provided Gemstone
with written notice that unless APCO was paid the full amount of
$3,434,396 by the close of business on Monday, July 28,2008,
that APCO would stop work on the Project. Gemstone failed to
make full payment and has improperly withheld 9203,724.29,
despite having no good faith or proper statutory basis for
withholding the payment. AS a result, APCO is stopping work on
the Manhattan West Project effective immediately.
In addition to stopping work on the project, APCO hereby asserts

its rights to terminate the contract pursuant to NRS 624,610(2).
THIS LETTER SHALL SERVICE AS APCO'S NOTICE OF
INTENT TO TERMINATE THE MANHATTAN WEST
GENERAL CONSTRUCTION CONTRACT FOR GMP
PURSUANT TO NRS 624.606 THROUGH NRS 624.630,
TNCLUSNE, PURSUANT TO THE TERMS OF THE NRS
624.610, THE CONTRACT SHALL BE TERMTNATËD AS OF
AUGUST I4,2008.68

69. Helix was aware that shortly after a July i I, 2008 email,6e APCO began is.suing

stop work notices to Gemstone on the Project.To

70. Cemstone ultimately paid APCO for May.7r

7l . In addition, on July 29, 2008, APCO sent the following letter to its

subcontractors:

As most of you are now aware, APCO Construction and

GEMSTONE are embroiled in an unfortunate contractual dispute
which has resulted in the issuance of a STOP WORK NOTICE to
GEMSTONE. V/hile it is APCO Construction's desire to
amicably resolve these issues so work may resume, it must also
protect its contractual and legal rights. This directive is to advise
all subcontractors on this project that until further notice, all work
on the Manhattan West project will remain suspended.
THIS SUSPENSION IS NOT A TERMINATION OF THE
GENERAL CONTRACT AT THIS TIME AND AS SUCH ALL
SUBCONTRACTORS ARE STILL CONTRACTUALLY
BOLTND TO THE TERMS OF THEIR RESPECTIVE
SUBCONTRACTS V/ITH APCO CONSTRUCTION.

68 Exhibit 6.
6e Exhibit 5oó, p. r.
?0 'festimony of Bob Johnson (Helix), Day 1, p. I l3
7r Testimony of Joe Pelan (APCO) Day l, p, 31.
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Additionally, the subcontractors are advised that, at the present

time they are not obligated to perform any subcontract work on
the project at the direction or insistence of Gemstone.
We will keep all subcontractors advised on a timely basis if the

status ofthe work suspension changes. Should you have any
questions, feel free to cail,/¿

72. On July 30, 2008, Scott Financial, the Project's lender, sent a letter to APCO

confirming the loan for the Project wâs in good standing.?3

73. On or about August 6, 2008, Gemstone provided APCO notice of its intent to

withhold the sum of $1,770,444.28 from APCO for the June Application.Ta

74. Accordingly, APCO sent Gemstone another notice of intent to stop work on

August 11,2008, noting that if APCO was not paid by August 21,2008, APCO would suspend

work on the Project:

On July 18, 2008, APCO Construction submitted its Progress

Payment for June 2008 pursuant to the terms of the General
Construction Agreement for GMP, dated September 6,2007 in
the amount of $6,566,720.38. This number has since been

adjusted on your submittal to the lender to reflect $5,409,029.42
curtenlly due to APCO Construction, We understand this number
reflects certain upward adjustments to change orders made after
the Progress Payment was submitted on July 18, 2008. Pursuant

to NRS 624.609(l\, this payment was due on or before August 8,

2008. By way of good faith agreement extended by APCO
Construction to Peter Smith, this deadline was extended for three

(3) days as a result of what were intended to be "good faith"
efforts to fully resolve certain change order issues. While APCO
Construction does not feel at this time that Gemstone participated
in good faith, we will nevertheless honor our commitment to you
to extend the deadline. Accordingly, and pursuant to the
aforementioned statute and agreement, deadline for payment for
the June Progress Payment was close of business Monday,
August I 1, 2008.

t2 Exhibit 48.
t'Exhibit 7.
7o Exhibit 313
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In review ofyour August 6,2008 conespondence you have
provided a "withholding breakdown" wherein you have given
notice of your intent to withhold 51j70,444.28, allegedly
pursuant to NRS 624.609(3) and Section 5,05(d) and 5.05(flXvii)
of the Agreement.

As such. the correct amount of fhe Ju-n-e-P,{os{e.q.s Pavment
should be $6.1E3.445.24. As of this date, Gemstone has failed
and/or refused to pay the June Progress Payment.

THIS LETTE,R SHALL SERVE AS APCO'S NOTICE OF
INTENT TO STOP WORK PURSUANT TO NRS 624.606
THROUGH NRS 624.630, INCLUSIVE, UNLESS APCO IS
PAID THE TOTAL AMOUNT OF $6,I83,445.24 FOR ITS
WORK ON THE PROJECT.

IF APCO CONSTRUCTION HAS NOT BEEN PAID FOR
PAYMENT NO, 9 OWNER CONSTRUCTION DRAW NO. 8,

tN THE AMOUNT OF $6,I83,445.24 BY CLOSE OF
BUSTNESS ON THURSDAY, AUGUST 2I,2008, APCO
CONSTRUCTION RESERVES THE RIGHT TO STOP WORK
ON THE PROJECT ANYTIME AFTER THAT DATE.

As we have previously demonstrated, APCO Construction will
continue to work with Gemstone to resolve the various issues

affecting this project, however, we will not waive our right to
stop work anytime after August 21, 2008. Ìùy'e trust you will give
this Notice appropriate attention.Ts

75. All subcontractors were copied on this notice.?6

76, APCO informed all subcontraçtors that it intended to terminate the Contract as

of September 5, 2008.77

77. Helix's Project Manager, Andy Rivera,78 admitted that he received APCO's stop

work notice and possibte termination.Te

t5 Exhibit l0; Testimony of Joe Pelan (APCO) Day l, pp. 30 and 32
76 Testimony of Joe Pelan (APCO), Day l, p, 3l ; Exhibit 10.
tt Exhibit 23; Testimony of Joe Pelan (APCO), Day I ,p.74.
78A ndy Rivera was Helix's Project Manager, Testimony o

48. As the Project Manager, he was in charge
f Andy River (Helix),
of labor, materials,Day 2, p

l8
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78. After receipt of APCO's written notice, Gemstone sent a letter on Friday,

August 15, 2008, claiming that APCO was in breach of contract and that Gemstone would

terminate the Contract for cause if the alleged breaches were not cured by Sunday, August 17,

200g.80

79. That letter divided APCO's alleged breaches into curable breaches and non-

curable breachesEl and also confirmed that upon termination: "(a) all Third-Party Agreements

shall be assigned to Gemstone and (b) APCO must execute and deliver all documents and take

such steps as Gemstone may require for the purpose ofl fully vesting in Cemstone the rights and

benef,rts of such assigned Third-Party Agreements."s2

80. APCO's counsel responded to the letter the same day, August 15, 2008.83

81. That letter refuted Gemstone's purported basis for termination for cause,84 as

there was no factual basis for any of the alleged defaults in Gemstone's letter:

Gemstone's demand is factually incorrect as APCO is not in
default of the agreement, and even if APCO was in default of the
Agreement as alleged, the issues set forth by Gemstone would
not support a termination of the contract. . . APCO has provided
Gemstone with a l0 day Notice of Intent to Stop Work on the
project due to Gemstone's failure to pay the June 2008
Application. Instead of making the payment that is due,
Gemstone is seeking to terminate the conFact on or before the
date that APCO will stop work on the project...APCO has

subcontractors, labor reports, billings, change orders, submittals, requests for
information, and most othèr documenti on the Project, Mr. Rivera reported to Robert
Johnson. Testimony of Andy Rivera (Helix), Day 2, p. 48, Andy Rivera prepared
I-lelix's pay applications. Testimony of Bob Johnson (Helix), Day 2, p, L So while
Robert Johnson signed the pay applications for Helix, Mr, Andy Rivera had the most
personal knowledge of the financial aspects of the Project for Helix and was actually
designated as Helix's PMK on Helix's claim. Testimony of Andy Rivera, Day 2, p. 73.

?a-'' Testimony of Bob Johnson (Helix), Day l, p. I13,
*o E*hibit li; Testimony of,Joe Pelan (APCO), Day I, pp. 35-36.
8' Exhibit r3 - l-13.
s2 Exhibit 13, p. 14, Section C.3.
83 Exhib¡t l4; Testimony of Joe Pelan (APCO), Day l, p, 36.
so Exhibit l4; Testimony of Joe Pelan (APCO), Day l, pp. 37 and 79.
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received a copy of the e-mail senl to APCO's subcontractors by

Gemstone. The e-mail notes that Cemstone has a replacement
General Contractor in place. Obviously, Cemstone's intent is to
improperly declare APCO in default and then attempt to move
forward with the project using APCO's subcontractors... Items
(ii), (iii), (iv) and (v)_were all complete months ago as part of the

normaljob process,Ú5

82. There was no evidence presented at trial rebutting Mr. Pelan's testimony that

APCO was not in default,

83. And since the Court has stricken Gemstone's answer and counterclaim against

APCO,86 the Court must f,rnd that APCO was not in breach.

84. On or about August 15, 2008, prior 1o its purported termination, Gemstone

improperly contacted APCO's subcontractors and notified them that Cemstone was terminating

APCO as of Monday, August 18, 2008. 
87

85. Cemstone confirmed it had already retained a replacement general contractor.ss

Gemstone advised the APCO subcontractors as follows:

In the event that APCO does not cure breaches to Gemstone's
satisfaction during the cure period, Gemstone will proceed with a
new general contractor. This GC has been selected and they are

ready to go. We do not expect any delays or demobilizations in
this event... If APCO does not cure all breaches, we will be

providing extensive additional information on the transition to a
new GC in 48 hours time.se

86. The replacement contractor turned out to be Camco.eo

t'Exhibit 14; Testimony of Joe Pelan (APCO), Day l, p. 100,
8é Docket at May 26,2010 Order Striking Defendant Cemstone Development

West, Inc.'s Answer and Coúnterclaims, and EnterÏng Default.
tt Exhibit 215; Testimony of Joe Pelan (APCO), Day l, pp.34 and 35.
88 Exhibit 2ls.
8e Exhibit zt5-2.
eo E*hibit 162, Camco/Gemstone Prime Contract.
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87. On August 18, 2008, APCO emailed Cemstone objecting to such direct

communications with the subcontractors: "The APCO Construction GMP and Orading

Contracts are still in effect and as such Gemstone. shall not meet with our subcontractors. Please

read the contract and other conespondence closely. tf APCO didn't (and APCO did) cure the

breach, Gemstone must issue â seven day notice of termination. You are disrupting my ability

to perform the work."9t

88. That same day, APCO submitted its July 2008 pay application for

$6,307,487. 1 5.e2

89. The next day on August 19,2008, APCO sent Gemstone a letter noting

Gemstone's breaches:

[]t was and is my clear position that any termination of our
contract would be a breach of the agreement. Then today before I

could send my letter I received a letter from your lawyer saying
our contract was over.... As with the other changes, it is
impossible to fully account for the delays and full impacts to our
schedule at this stage. Consistent with the (2) two change orders

that Alex signed after Pete initially rejected them for the HVAC
deltas, I would propose that we hold the time issues f,or now,,, I

also f,rnd it interesting that you have sent us letters to terminate
the contract all within the time that we were allowed to provide
you notice of our intent to suspend the work if the change orders

on the June pay application were not paid. That was to elapse on

Thursday and now your lawyer is proposing that we agree to a
termination before that date. We will not agree and intend to fully
proceed with our contract obligations... Yesterday morning, Alex
came in and asked me what v/e \À/ere still doing on site because

there was nothing that we could do to satisfy Gemstone. That
would be consistent with the email that was sent to all of our
subcontractors on Friday advising that we were being removed
from the project before we even had a chance to respond to the
48 hour notice... Craig also told me that Gemstone had
previously selected Camco to complete the project.e3

e' Exhibit 216-t
nt Exhibit B.
e3 Exhibit r 5.
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90. On August 19, 2008, Gemstone confirmed that joint checks to the

Subcontractors and Apco would be written for the June 2008's pay application: "l'd like to

have dual checks cut for this [June,2008] pay application directly to the subs and the general. I

believe this is different tha¡r what we have historically done on ManhattanrWest, but similar to

how we have paid some Manhattan Pay Apps in the past."e4

9l. Gemstone confirmed that all future payments would essentially go directly from

Nevada Construction Control to the subcontractors,es

92- Although it disagreed with Gemstone's conduct, APCO cooperated in this post

termination process to ensure that all subcontractors were properly paid for work performed on

APCO's watch;

An APCO representative has to sign all of the subcontractor
checks due to Gemstone's request to prepale the 'Joint checks".
An APCO signer should be doing that by the end of today or
tomorrow morning. At that time, NCS willcontact all of the
subcontractors to pick up their checks. Furthermore, today the

APCO's July pay application was submitted to NCS. As
mentioned in the meeting on Monday, August 25,2008, enclosed

is the contact information for Camco Pacific regarding pay

applications... Please forward your July and August pay requests
to Yvonne. Obviously, July was already submined to NCS but we
would like Camco to have record of the most current pay

requests.96

93. None of the joint checks thatNCS and Gemstone issued and that APCO

properly endorsed included any funds for APCO.9T

94. And none of the joint checks accounted for any APCO or subcontractor

retention because retention had not been earned under either the Contract or the various

subcontracts.9S

eo Exhibit l6; Testimony of Joe Pelan (APCO), Day I , p. 38.
e5 Tcstimony of Joe Pelan (APCO), Day l, p. 38.
nu Exhibit 26. Testimony of Joe Pelan (APCO), Day l, pp. 38 and 41.
e7 Testimony Day l, p. 38,
e8 Testimony of Joe Petan (APCO), Day l, pp. 38-39,

22
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95, As of the end of August, the Project was only about 74% complete,ee

96. Ultimately, APCO was not paid for its share of June Application even though

the subcontractors received their money.l00

97. On August 21, 2008, APCO sent a letter to its subcontractors informing them

that APCO would stop work on the Project on August 21,2008:

Attached hereto is APCO Construction's Notice of Stopping
V/ork and Notice of Intent to Termirrate Contract for
nonpayment. As of 5:00p.m., Thursday, August 2l,,2008 all
work in furtherance of the subcontracts you have with APCO
CONSTRUCTION on the Manhattan West project is to stop until
you are advised otherwise, in writing, by APCO
CONSTRUCTION., , If a prime contractor terminates an

agreement pursuant to this section, all such lower tiered
subcontractors may terminate their agreements with the prime
contractor,.. Pursuant to statute, APCO CONSTRUCTION is

only stopping work on this project. At this time it has not
terminated its contract with Gemstone. As such, all
subcontractors, untiI advised in writing by APCO
CONSTRUCTION, remain under contract with APCO
CONSTRUCTION.IOl

98, On August 21,2008 APCO also provided Gemstone with written notice of

APCO's intent to terminate the Contract as of September 5,2008.t02

gg. APCO's last work on the Project was August 21, 2008.103

100. On August 22,2008, APCO sent a letter to the Clark County Building

Department advising that APCO was withdrawing as the general contractor for the Project.l0a

r00 Testimony of Joe Pelan (APCO), Day l, p. 33.

'0' Exhibit 23; Testimony of Joe Pelan (APCO), Day I , p, 32.

'ot Exhibit 23.
r03 Testimony of Brian Benson (APCO), Day 3, p. 50; Testimony of Joe Pe

(APCO), Day l, p.40.
too Exhibit 24; Testimony of Joe Pelan (APCO), Day l, p. 40.

23
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no Exhibit 218-10; Testimony of Steven Parr)'(Camco), Day 5, pp. 3l-32. Mr.
Parry was Camco's project manager for the app_roximate flour months that Camco
worÉed on the Project. Testimony of Steven Parry (Carnco), Day 5, p. 24.
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l0l . APCO was required to cancel its current building permits so the Project permits

could be issued and transfened to Ca*co,105

102. In an August 28,2008 letter, Gemstone advised that APCO was terminated for

cause as ofAugust 24,2008:

Furthermore, pursuant to the ManhattanWest's August 15,2008
notice regarding Termination of Phase I for Cause, and APCO's
failure tùcure the breaches set forth in the notice prior to August
17, 2008, the Contract terminated for cause on August 24, 2008.

Consequently, pursuant to Section.l0.02(c) of the Contract,
APCO is not entitled to receive any frrrther payments until the
Work fas defined in the Contract] is finished. Later today,
Gemstone will issue joint checks to the subcontractors pursuant
to the June Progress Payment; however, payment will not include
any fees or genãral.onäitionr lo APCO.106'

103. APCO contested Gemstone's purported termination and APCO's evidence was

uncontested on that issue that it was not in default.lt?

104. APCO properly terminated the Contract for cause in accordance with NRS

624.610 and APCO's notice of termination since Gemstone did not pay the June Application,

as of September 5, 2008.r08

105. Helix and CabineTec both received a copy of the termination letter.loe APCO

considered its notice of termination to be effective as of September 5, 2008.r 
r0

106. But Cemstone proceeded with the Project as if it had terminated the Contract

wirh APCO,I'l APCO was physicatly asked to leave the Project as of the end of August,

2009.rr2

¡05 Testimony of Joe Pelan (APCO), Day l, p. 100.
106 E*hibit 27; Testimony of Joe Pelan (APCO), Day l, p. 41.
f 07 Testimony of Joe Pelan (APCO), Day I , p.42.
to8 Exhibit 28; Testimony of Joe Pelan (APCO), Day l, pp, 73 and 80.
roe Exhibit 28; Testimony of Bob Johnson (I{elix), Day l, p. I 13.
rr0 Testimony of Joe Pelan (APCO), Day I , pp. 42-43.
rrrTestimony of Joe Pelan (APCO), Day l, pp. 100-l0l;Exhibit 29.
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107. And all subcontractors received notice from Gemstone that APCO was

terminated on August 26,2008 and would not be returning to the Project.l13

E. Gemstone owed APCO $1.4 million wfrer-r A,PCO left the Proiect.

108. Even though the subcontractors had received all amounts billed through August

2008, Gemstone owed APCO $1,400,036,75 for APCO's June, July, and August 2008 payment

applications.l la

109. Gemstone also owed erCù2p0,000.00 from various reimbursements.rrs

I 10. APCO has never received payment in any form from any entity for these pay

applications or the $200,000.00 in reimbursements.rló

I I l The $1,400,036.75 does not reflect any oflthe retention that Cemstone withheld

flrom APCO on the Project because the retention never became due.llT

I12. Ultimately, Gemstone would not accept APCO's hnal August 2008 pay

application.l¡8

r12 Testirnony of Joe Pelan (APCO) Day 3, p. 150.

"3Exhibitllg.
I I4 Exhibit 3201321, Summary of June, July and August 2008 payment

applications to Gemstone that were not paid; Testimony of Joe Pelan (APCO) Day l, p.
6?i Testimonv of Marv Jo Allen (APCO) Day 3. þ. 144. Exhibit 4 is APCO's June
A¡iplication. festirnony of Mary Jo-Allen (epCO), Day 3, p. 124. APCO's share of the
Ju'de Pay Application was $700,802.90, which was ríot-päid. Testimony of Mary Jo
Allen (APCO), Day 3, pp. 125-121. Exhibit I is APCO's July pay applicali_on_.
Testimòny of Mary-Jo Aflên (APCO), Day 3, p. 125. APCO's share of the July 2008
pay application wás $431,183',67, wirich ívad ho_t paid. Testimo-rry of Mary Jo Rllen
tnÞCö), Day 3, pp. 125-t2f , gxhiUit 3l was APCO's August 2008 pay application and
its frnaf pay- applibation. Accordingly, the August 2008 ãpplication shows everything
that was'O'ond^Uy APCO ancl its"subcontract-ors througli'the end of August'2_0_0_S:
Testimony of, Maiy Jo Allen (APCO) Day 3, p. 135. APCb's share of the Aúgust 2008
pay applióation wás $268,050.18, wlíich foaé irot paid, Testimony of Joe Pelañ(APCO)
bdv i, p. aó; Testimoní of Máry Jo Allen (APCO). Day 3, þp. 126-121. [n tota[,
Geinstô¡ìe ow'ed APCO $t,400,036,75 for iß Ìast thréê pay appli'cations. Testimony of
Mary Jo Allen (APCO), Day 3, p.122.

rrs Testimony olMary Jo Allen (APCO), Day 3, p.121.
r16 Testimony of Mary Jo Allen (APCO), Day 3, p. 127 .
rr? Testimony of Mary Jo Allen (APCO), Day 3, p.127.
rrB Testimony of Joe Pelan (APCO), Day l, pp. 44-45. Exhibit 3 l.
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1 13. So Camco submitted APCO's August 2008 billing so APCO's subcontractors

would get paid.rre

I14. Camco's August 2008 pay application tracked the full retention from the Project

(including APCO's)t20 and APCO's full contract amount,r2'

Project

I 15, As of its last pay application, APC.O believed it was 76% complete with the

t27

I 16. Despite the amounts owed to APCO, the evidence was uncontested that the

subcontractors received all of their bilted amounts, less retention, up through August 2008.123

F. APCO did not terminate the Helix or CabineTec Subcontracts.

I 17, During this dispute, APCO did not terminate the Helix or CabineTec

subcontracts,tto but advised its subcontrâctors that they could suspend work on the Project in

accordance with NRS Chapter 624.125

t 18. If APCO wanted to terminate its subcontractors, it had to do so in writing.l26

I 19. Helix admitted it knew APCO was offthe Project as of August 28, 2008127 and

that neither APCO nor Helix terminated the Helix Subcontract.l2s

"e E*hibit 218; Testimony of Joe Pelan (APCO), Day I ,pp.43-44.
r20 Testimony of Joe Pelan (APCO), Day I , p. 44; Exhibit 218-2.

'2' Exhibit 218-lo.

'" Exhibit 3 I ; Testimony of Joe Pelan (APCO) Day l, p. 45.
f 23 Testimony of Mary Jo Allen (APCO) Day 3, pp.127-129 and 144; Testimony

of Andy Rivera (Helix) Day 2, pp.73 and 75; Testimony of Joe Pelan (APCO) Day 3,
p. 150; Exhibit 26; Exhibit 152; Testimony of Joe Pelan (APCO) Day l, pp.26, 46,67
and 82,

r2a Testimony of Joe Pelan (APCO), Day l, p. 39.

'25 Exhibit 23.
r26 Testimony of Joe Pelan (AFCO) Day I , p. 71 .

127 Testimony of andy Rivera (Helix) Day 2, p. 62.
r28 Testimony of Joe Pelan (APCO) Day I at p. 126; Testimony of Bob Johnson

(Helix) Day 2, p. 33.
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120, Additionally, Helix admined it never issued a stop work notice to APCO

pursuant to NRS 624 because it had no payment disputes vvith APCO.¡2e

l2l . In fract, per Gemstone's notice dated August 15, 2008, Gemstone gave APCO

notice that it exercised its right under Contract Section 10.04 to accept an assignment of the

APCO subcontracts.l30

122. Accordingly, mT purported termination of a subcontract by APCO would have

breached the Contract. l3 |

123- During August 2008, subcontractors on the Project were getting information

directly from Gemstone.l32

124. Helix and CabineTec both continued work on the Project for Cemstone and

Camco, and submitted their August billings to Camco.l33

G. Status of the Proiect when APCO was off the Proicct

125. Before APCO was asked to leave the Project on August l9 and 20, 2008, APCO

documented the as-built conditions and confirmed that Helix and CabineTec were not

anywhere close to completing their respective scopes of work.l3a

126. So the evidence was undisputed that at the time APCO left the Project,

Gemstone did not owe APCO or the subcontractors their retentiorr.

r2e Testimony of Bob Johnson (Helix) Day I , p. 127 .

'30 Exhibít 13.
r3r Testimony of Joe Pelan (APCO) Day l, p.75.
r32 Testimony of Andy Rivera (Helix) Day 2, p.76.

'33 Exhibit 29; Exhibit 173, Helix's first payment application to Camco; Exhibits
I 82i 185, CabineTec's first payment application io Camco.

r3a Testimony of Brian Benson (APCO) Day 3, pp.50-58, 63-64 and 9?. Those
videos are a coffect and accurate reprèsentation a-nd reÉroduction ofl the status of the
Prqi^ect on August l9 and August 20,-2008. Testimony o'f Brian Benson (APCO) Day 3,
p.52.
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H. Camco became the Prime Contractor.

127. Camco and Gemstone had several meetings and Gemstone contracted with

Camco to complete the Project on August 25, 2008,13s

128. ln terms of the plans, specifications and technical scope of work, Camco's work

was the sarne as APCO's,li6

129. ln fact, Camco used the same schedule of values and cost coding that APCO had

been using on the Project.l3T

130, Camco obtained permits in its own name to complete the Project,l3s

l3l . Camco's Steve Pany confirmed that Exhibit E to the Camco contract

represented the state of the Project when Camco took oue..'39

132- Gemstone and Camco estimated the Project tobe7|Yocomplete for Phase Lla0

rhose estimates '''o 
ïi:î::;:i drywa, raping in bu'ding I was ?0% comprete.,a,

r The frrst floor drywall taping in building 9 was 65% complete.ta2

133. Among other things, the Camco contract required that Camco 'oshall engage the

Third-Party Service Providers listed on Exhibit C (the "Existing Third-Party Service

Providers)."Ial

'35 Exhibit 162, Camco/Gemstone Prime Contract; Testimony of Steve Parry
(Camco) Day 5, pp.25-26.

''u Exhib¡t 162 Testimony of Joe .Pelan (APCO) Day l, pp. 45 and g8;
Testimony of Steve Parr), (Camco) Day 5, p. 3 l.

r37 T'estimony of Steve Parr), (Camco) Day 5, pp. 30-31 .

r3E Testimony of Steve Parry (Camco) Day 5, p.37.
13e Testimony of Steve Parr)' (Camco) Day 5, p,27 .

'*0 Exhibit 218, p. l0; Testimony of Steven Parry,(Camco) Day 5, p. 3l-32.

'o'E*hibit l60-3.

'02 Exhibit r60-3.
ra3 Exhibit 162-2.
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134. Helix and CabineTec are both listed as Existing Third-Party Service Providers

on Exhibit C.raa

135. And Camco had worked with Helix before.las

136. Camco's Steve Parry admitted that Camco was assuming the subcontracts that

APCO had with Helix and CabineTec:

[Exhibit 162 was on the elmo]

Q. ..I've highlighted a sentence that says, "General contractor
shall engage third-party service providers." Do you see that?

A. Yes.

Q. Okay. What did you understand that to mean?
A. That we would use subcontractors on the site that had already
been under contract to perform work on the project.

Q. Okay. So you were assuming the Subcontracts that APCO had

issued on the Project; is that right?
A. Yes.

Q. And, sir, if you would, turn to Exhibit C within the exhibit.
Those assumed contracts from APCO included CabineTec and

Helix; correct?
A. Yes.

Q. And, sir, if you would, turn to Exhibit C within the exhibit.
Those assumed subcontracts from APCO included CabineTec
and Helix; correct?
A. Yes.la6

137. After Camco became the general contractor, it was responsible to pay

subcontractors for work performed uncter it.ta7

138. Camco never had any contact or involvement with APCO on the Project,lag nor

did APCO provide any direction or impose any scheduling requirements on subcontractors

proceeding with their work,l4e

'04 Exhibit 162-23.
rai Testimony of Steve Parry (Camco) Day 5, pp. l3-14.
ra6 Testimony of Steve Parr)' (Camco) Day 5, p. 26.
ra? Testimony of Joe Pelan (APCO) Day l, p. 99.
la8 Testimony of Steve Parry (Camco) Day 5, p.27.
rae Testimony of Joe Pelan (APCO) Day 1 , p. 97; Testimony of Joe Pelan

(APCO) Day 3, p. 150; Testimony of Steve Pa.ry (Camco) Day 5, p.27 .
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139. APCO played no role in the pay application process or the actual field work on

the Project from September-December 2008.150

140. And no Helix nor CabineTec representative ever approached APCO with

questions or concerns about proceeding with work on the Project after APCO's termination.lsl

l4l . So APCO did not receive any benefit from the work or materials that Helix or

CabineTec performed or provided to the Project after August 21, 2008.rs2

142. Camco's first pay application was for the period through August 31, 2008.'s3

L43. That billing reflected Gemstone retainage account for APCO's work:

Q. Now, I have highlighted the retainage line item of
$5,337,982,74 [on Exhibit 218]. Do you see that?

A. Yes.

Q. What did that flrgure represent?

A. The retainage that was being withheld on the Project.

Q. And who was the retainage being withheld by?

A. Gemstone, the owner,

Q. Okay. So my point simply was what you're depicting
here in the retainage is the accounting of the retainage that was
withheld from APCO as you're going forward on the Project.

A. That's correct.l54

So all parties knew that the subcontract retention amounts were maintained with Cemstone

after APCO was lerminated.

I. CabincTec cntercd into a ratification asreement With Çamco.

144, After APCO left the Project, CabineTec signed a ratification agreement with

Camco whereby CabineTec agreed to complete its original scope of work for Camco.lss

r50 Testimony of Joe Pelan (APCO) Day l, p. 98.
r5r Testimony of Joe Pelan (APCO) Day l, p. 98,
r52 Testimony of Joe Pelan (APCO) Day 3, pp. 149-150
r53 Testimony of Steve Parry' (Camco) Day 5, p.29.
l5a Testimony of Steve Parq' (Camco) Day 5, p. 30.
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145. CabineTec understood the ratification to mean that "you guys [APCO.J were

stepping out and Camco was stepping irr."'tu

146. CabineTec further clarified its understanding of the ratihcation agreement as

follows:

Q. Okay, Sir, but going forward from and after the point that
CabineTec signed the ratification agreement with Camco, you
knew and understood that Camco was going to be the
"contractor", as that term was used in the original subcontract
that CabinetTec had for the project, correct?
A. So APCO was goi.ng away and Camco was coming on. That's
what was happening.'tt

147. ln addition, the signed ratification agreement contained the following terms:

r "8, Subcontractor and Camco desire to acknowledge, ratify and agree to
the terms of the Subcontract Agreement, whereby Camco will replace

APCO as the "Contractor" under the Subcontract Agreement but, subject
to the terms of this Ratifrcation, all other terms and conditions of the

Subcontract Agreement will remain in full force and effect."lss
. The ratification agreement acknowledged that $264,395,00 of work

remained to be fiñished on Building I and 5264,395.00 on Building 9.'5n

. oo5. Ratification, Subcontractor and Camco agree that (a) the terms of the

Subcontract Agreement (as amended by this Ratification and including
all Amendments, Previously Approved Change Orders, and the Camco

Schedule) will govern their relationship regarding the Project, (b) Camco
will be the "Contractor" under the Subcontract Agreement, and (c)

Subcontractor and Camco agree to perform and fulfrll all of the
executory Tenïs, covenants, conditions and obligations required to be

performed and futflrlled thereunder by Subcontractor and Camco,
respectively." 160

Accordingly, all retention and future payments to CabineTec, which were executory

obligations, were Camco's responsibility.

r55 Exhibit 3096; Testimony of Nicholas Cox (CabineTec) Day 3, p. 34
'Iestimony of Mr. Thompson (CabineTec) Day 5, p. 60.

156 Testimony of Nicholas Cox (CabineTec) Day 3, p. 35.
r57 Testimony of Nicholas Cox (CabineTec) Day 3, p. 36.

'58 E*h¡bit l B3-1.
r5e Exh¡bit 183-2.
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148. After Gemstone could no longer pay Camco, CabineTec filed a complaint

against APCO and Camco and alleged that it entered into a ratification agreement with Camco:

10. On or about August 2ó, 2008, pursuant to Gemstone's request
CABINETEC entered into a Ratification and Amendment of
Subcontract Agreement (the "Ratification") with CAMCO,
whereby CAMCO agreed to the tenns of the APCO Subcontract
and to replace APCO as the "Contractor" under the APCO
Contract. . .

14. CABINETEC entered into the Ratification with CAMCO,
pursuant to Gemslone's request, wherein CAMCO agreed to pay

CABINETEC for the services and materials on the Project.
15. Pursuant to, and in reliance upon, the aforementioned
Sub contract, Rati fi cation md representations, CABINETEC
performed the work of providing services and materials (the
"Work.")...t6l

APCO had no liability for the materials CabineTec provided to Camco and Gemstone after

termination.

149. The fact is, APCO paid (and even overpaid) CabineTec for materials delivered

to the Project while APCO was contractor.l62

150. CabineTec did not dispute this overpayment at trial.

I 5l , CabineTec submitted two invoices while APCO was on the Project.l6s

152. Exhibit 148 is CabineTec's first invoice to Camco for $?0,836.00,164

153. CabineTec's second invoice is for $72,540.00.165

154, The total amount due to CabineTec, less retention, was $129,038.40.ró6

160 Exhibit 172-5.

'ó' Exhibit I 56 ar 1J l o- I 5.
ró2 Testimony of Mary Jo Allen (APCO) Day 3, pp, l3l-132.
r63 Exhibits Nos, 148, 150, l5l, and 320-321, Calculation of CabineTec

overpayment; Testirnony of Mary Jo Allen (APCO) Day 3, p. 130.
róa Testimony of Mary Jo Allen (APCO) Day 3, p. 130.
ró5 Testimony of Mary Jo Allen (APCO) Day 3, p. l3l.
1óó Testimony of Mary Jo Allen (A-PCO) Day 3, p. l3l.

32

l0t7



I
2

3

4

5

6

7

I
9

10

u
t2

13

l4
ls
l6
17

18

l9
20

2t

22

23

24

2S

26

27

28
MÅftK N. PEHTÛH

tlsTRlcr $Jg6g

DEPÂRI¡,IENT IHIRTEÊN
LAS VEGAS. NV 8S165

I 5 5. But APCO actually paid CabineTec a total of $ I 61,262.00 for these two

ró?tnvolces.

156. As such, CabineTec was overpaidü32,223.60 by APCO on the Project.

157. CabineTec did not submit a pay application for August 2008,168

158. APCO is entitled to credit for this over payment.

J. CabineT.çc Claims rete,ntion aeainst APCO.

159. When CabineTec originally filed suit CabineTec disclosed $19,547.00 in

dam,ages against APCO in its complaint:

"50. As a result of the foregoing, and in accordance with the
principles of equity and common law, CABINE'I.EC is entitled to
judgment in its favor, and against APCO in the amount of
$ 19,54?.00, together with interest thereon at the highest legal
ratg," l69

160. And, CabineTes's initial and first supplemental disclosures only disclosed

$30,110.95 in damages against APCO: "...National Wood seeks to recover those damages

claimed by CabineTec in its complaint in intervention against APCO in the amount of

$30,110.95 and CAMCO in the amount of $1,125,374.94...-r?0 The $30,110.95 represented

$19,547.00 in alleged retention, and $10,563.95 in interest and fees.l?l

16l . Those were the only two disclosures CabineTec made before the close of

discovery, as was extended by the Court. Then on the eve of tial, CabineTec âttempted to

disclose and seek $1,154,680.40 in damages against APCO.T?2

167 Testimony of Mury Jo Allen (APCO) Day 3, p, l3 I .

168 Testimony of Mary Jo Allen (APCO) Day 3, p. 134.

'6n Exhibit 156-8.
ttO E*hibit 15? (CabineTec's Initial Disclosure); Exhibit 158 (CabineTec's First

Supplemental Disclosure), and Exhibit 159 (CabineTec's Second Supplemental
Disclosure).

¡71 Compare Exhibit 156, CabineTec's Complaint to Exhibit 157, CabineTec's
Initial Disclosure.

'?2 Exhibit t59-6.
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162. Aside from the late disclosure there is no basis for that amount as it is

undisputed that CabineTec was paid every dollar it billed APCO, less retention,

notwithstanding the overpayment. | 7l

K.

163. Helix's designated PMK and Project Manager, Andy Rivera, confltrmed that

Helix's only claim in this litigation against APCO was for the retention of $505,021.00.174

164. Helix's counsel admitted this limited claim in its opening s[atement.lTs

165. And then at trial, Mr, Rivera conf,rrmed Helix was only seeking retention and

not the unpaid invoices submitted to Camco:

Q. Sir, could you pull out Exhibit 44. And I want to make

sure my record's clear. Exhibit 44 that I marked is, in fact, the
sarne summary that was found in Exhibit 535, page 252, that you
and Mr. Zimbleman went over; is that-

A. Correct,

Q. Okay. And does Exhibit 44 represent the damages that
you are seeking from APCO in this matter?

A. Yes.

Q. Arrd do you recall if you were designated âs the person

most knowledgeable for one of the. topics being the damages that

Helix was seeking from APCO in these proceedings, correct?
A. Correct.

Q. And would you agree that as the PMK, you identified a

figure of $505,021 as the amount that Helix in this lawsuit claims
APCO owes it, correct?

A, Conect.
Q. And there are no other amounts that you identified in

your PMK depo as being APCO's.liability on this Project,
correct?

A. Correct.

Q. Okay. And we are in agreement that the 505-that's
your handwriting, where yôu wrote: Retention?

A. Yes.

tt3 Exhibit 147 surnmarizing payments and releases.

'to Exhibit 279, Testimony of Andy Rivera (Helix) Day 2, pp. 63-65; Helix's
PMK Deposition aLp.52.

175 Testimony, Day I at p, 10.("...Helix remains to be unpaid $505,021, while
APCO was the géneral contráctor. This is to say amounts still owing flrom pay
applications submined to APCO, and yes, that is essentially our retention.").

Helix's claim for l.l)0 in retention.
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I 66.

t67.
I

Q. And would it be fair to conclude that that reterttion
represents retention that had been accounted for and accrued

while APCO was serving as the prime contract - prime contractor
on the Project?

A, Yes.

Q, Prior to today has Helix ever billed APCO for that
retention?

A. No. No. I'm sony.

Q. Do you have any information to suggest that APCO
ever received Helix's retention from Gemstone?

A. I would not know.

Q. Okay. You don't have any inflormation to suggest that
APCO has collected Helix's retention but not forwarded it on to
Helix, coffect?

A. Correct.

Q. Okay. And in light of your summary within Exhibit 44,
would it be fair to conclude that all of the amounts that Helix
billed to APCO were, in fact, paid but for retention?

A. Yes.l76

Helix received direct payments from APCO through May 2008.r?7

After May 2008, Helix received payment for its APCO bitlings directly from

NCS through joint checks to Helix and APCO, which APCO endorsed over to Helix.l78

168. Helix's f,rrst billing to Camco \¡ras on September 19, 2008.17e

169. Mr- Rivera admitted Helix is only seeking $505,021.00 in retention from APCO,

which Helix never billed APCO.lEo

176 Testirnony of Andy Rivera (Helix) Day 2,pp.73-75.
r?? Testimony of Andy Rivera (Helix) Day 2, p. 61.
r78 Testimony of Andy Rivera (Helix) Day Z,pp. 6l-64

'tn Exhibit 508, p. l; Testimony of Andy Rivera (Helix) Day 2 at p. 65.
r80 Testimony of Andy Rivera (Helix) Day 2, pp. 50 and 58. Exhibit 501, p, 393

is the spreadsheet Helix creâted of payments it applìed for and received from APCO.
Helix's'Mr. Rivera admitted Helix was paid a totäf of $4,626,186.11 on the Project by
and through APCO, which reflected paymerrt for work billed (and rete_ntion) throug_h
August f ti ZOOS. Té:stimony of Andy'Rfvera (Helix) Day 2, pp.'58-59; Exhibits 46-{7,
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L, Retention never became due to elix or CehineTec from APCO.

170. As noted above, both the Helix Subcontract and the CabineTec Subcontract

included an agreed upon retention payment schedule in Paragraph 3.8.

17l , The evidence was urrdisputed, and'even acknowledged by Helix and CabineTec,

that rhe level of completion and other preconditions of the retention payment schedule were not

met while APCO was the general contractor.

172- More specifically, Helix's Mr. Johnson admitted Helix did not meet the

preconditions in Section 3.8 of the Subcontract to.be entitled to retention:l8l

Q. Well, let me ask it this way: Did Helix satisfy any of
these preconditions found in paragraph 3.8 while APCO was the
general contractor on the project?

A. Not to my knowleäge.t82

113. CabineTec's Mr. Thompson admitted that the buildings had to be drywalled and

painted before the cabinets were instatledls3 and he had no documentation (daily reports,

photographs, etc.) that would confirm that CabineTec ultimately instalted cabinets in Phase I

for APCO.rsa

174. It is undisputed that neither Helix nor CabineTec presented any testimony that

they met the valid conditions precedent to payment to be entitled to retention.

17 5. See Luciní-Parish Ins, v. Buck,tss (a party who seeks to recover on a contract has

the burden of establishing any condition precedent to the respective contract).

I ?6. Instead, the Court saw pictures'8ó and videosls7 conftrming that Helix's and

CabineTec's work was not completed.

Helix May and June billings; Exhibit 49-50; APCO Checks to Helix, Exhibit 58, Exhibit
s9, Exhibit 60, Exhibir 6l,"Exhibit 66, Exhibit zs.

r8r Testimony of Bob Johnson (Helix) Day 2, pp. 36-37.
r82 Testimony of Bob Johnson (Helix) Day 2,p, 19.
r83 Testirnony of Mr. Thompson (CabineTec) Day 5, p.69.
r8a Testimony of Mr. Thompson (CabineTec) Day 5, p. 69,
r85 108 Nev. 611,620,836 P.zd 627,629 (1992).
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177. The Court also heard unrefuted testimony that APCO was never paid from

Gemsrone for Helix's or CabineTec's retention.lss

178. The fact is APCO and its subcontractors never got to the point where they could

request retention while APCO was the contractor.rse

ll9. To that end, Helix's Mr. Johnson admitted that Helix did not present a claim to

APCO for any additional compensation for disputed claims or changes while APCO was on the

Project.leo

180. Helix's Mr. Rivera admitted Helix /ras never billed APCO for retention, and that

all amounts that Helix did bill APCO were paid, less retention.rel

l8l. The fact that Helix did not bill retention confirms that Helix recognized that

retention never became due from APCO under the retention payment schedule which govemed

the same.

182. Both Helix and CabineTec rolled their retention account over to Camco and

Gemstone in their post-APCO biltings as it was truly a Project and Cemstone liability.le2

183. APCO's responsibility for retention under the subcontract's retention payment

schedule was govemed by the salne.

184. That is confirmed by Helix's and Camco's conduct at the Project level through

their pay applications. le3

'8u Exhibit 32-38, 5l-57,108-114, 62-65,67-74, 125-132, Pictures of Status of
Project; Testimony of Brian Benson (APCO) Day 3, pp.53-71.

'87 Exhibits 17-22, Videos of Project.
r88 'festimony of Mary Jo Allen (APCO) Day 3, p. 144; Testimony of Joe Pelan

(APCO) Day 1,p.26.
r8e "festimony of Joc Pelan (APCO) Day l, pp. 60 and 82; Testimony of Bob

Johnson (Helix) Day 2, pp. 36-37; Testimony of Joe Pelan (APCO) Day 3, p. l5 l.
reo Testimony of Bob Johnson (Helix) Day 2, p. 31.
rer Testimony of Andy Rivera (Helix) Day 2,p.74 Exhibits 43, 50, 6l and 75.

'e2 Exhibits 170-177, Helix billings ro Camco and Exhibit 185, CabineTec's
billings to Camco; Testimony of Mary Jo Ãllen (APCO) Day 3, pp. 129-130; Testimony
of AnTy Rivera (Helix) Day Z, p.74.
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M. Similarlv. APCO never ea ed or received its retention.

I I5 . Gemstone and/or its lender maintained the retention account, 
lea

186, APCO's August 2008 pay application did not bill Gemstone for APCO's

retention.le5

187. In fact, APCO never billed Gemstone for retentionte6 b""uur" APCO had not

eamed the retention and thus was not entitled to it.le7

188, And APCO never billed or received the retention funds from Gemstone for any

of the subcontractors. 198

I 89. APCO never received CabineTec's or Helix's retention from Gemstone,lee

190. Flelix's Mr. Johnson admitted that Oemstone, not APCO, was holding its

retention.2oo

l9l. And Helix admitted it had no information to suggest that APCO was ever paid

Helix's retention.2ol

192. Neither Helix nor CabineTec ever billed APCO for any of the materials or work

it performed after Camco signed its prime contract with Gemstone.2o2

'e3 Compare Exhibit 58, Helix's August 2008 pay application to APCO, to
reflectins $513;120.71 in retention to Exhibit 173, Helíx's Scptember 2008 payment
apnlication to Camco reflecting $553,404.8 [ in retention. See also, Exhibit l5 I pgs. I , 2
iabineÏ*ec's last pay aDplicatïon to APCO for $179,180.00 reflecting $17,918.00 in
retention, to Exhibií-l$5, CabineTec's frrst payment application to eamco slloyiqtg
approved amounl of $537,404.80 less $53,740,48 in rêfention. See also Exhibit 30
(Öãmco's August 2008 draw request confìrming retention was being held for the entire
projeet).

rea Testimony of Joe Pelan (APCO) Day l, p. 30.

'e5 Exhibit 3l; Testimony of Joe Pelan (APCO) Day l, p. 45.
reó Testimony of Joe Pelan (APCO) Day l, p. 30.
re7 Testimony of Joe Pelan (APCO) Day l, p. 83.
re8 Testimony of Mary Jo Allen (APCO) Day 3, p. 128.
ree Testimony of Joe Pelan (APCO) Day 3, p. 150,
200 Testirnony of Bob Johnson (Helix) Day 2, p. 19.
20r Testimony of Bob Johrrson (Helix) Day 2, p. 20.
202 Testimony of Joe Pelan (APCO) Day I , p,97.
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193. And notably, neither Helix nor CabineTec billed APCO nor submitted a claim

letter for the retention they now claim.203

194. In fact, CabineTec actually billed Camco for the retention it incurred under

APCO,2O4

N. Helix also entercd into a ratification agreement with Carnco.

195. Helix's Project Manager, Mr. Rivera understood that Gemstone purported to

terminate the Contract:

Q. Wouldn't it be fair to say that based on
communications, both rxritten and verbal, that you received from
APCO and/or Cemstone, you knew that Gemstone had purported
to terminate APCO's prime contract?

A. \'Ve knew they were having issues.

Q, Okay. And those issues had culminated in APCO
purporting to terminate the prime contract and/or Gemstone
purporting to terminate the prime contract, correct?

A. Correct.205

196. ln fact, during the August 2008 timeframe, Helix was getting information

directly from Cemstone.2o6

197. Mr, Rivera admitted Helix was copied on certain communications bctween

APCO and Gemstone:

Q. And wouldn't it be fair to say that you received copies
of certain communications from APCO to the owner, Gemstone,
whereby APCO indicated that we're having payment issues and
we're giving notice of our intent to exercise statutory rights to
suspend and/or terminate?

A. Something to that effect, yes.207

203 Testimony of Joe Pelan (APCO) Day I , p.97; Testimony of Mary Jo Atlen
(APCO) Day 3, p. 128 (as to CabineTec); Testimony of Joe Pelan (APCO) Day 3, p.
r s0.

200 Exhibit 3 103 confirming CabineTec billed Camco for its retention. Testimony
of Nicholas Cox (CabineTec) Day 3, p. 38-39.

20s Testimony of Andy Rivera (Helix) Day 2,p.75.
206 Testimony of Andy Rivera (Helix) Day 2, p.76.
20? Testimony of Andy Rivera (Helix) Day 2, p.76.
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Q. Okay. But do you recall receiving APCO generated

correspondence indicating to the owner, which was sent to
subcontractors âs well, that APCO was suspending and/or
terminating its work, correct?

A. borrect.zos

198. Mr. Rivera also admitted Helix was performing work under Gemstone's

direction by August 26, 2008

Q. And from and after about August 26,2008, Helix was

taking its direction from Gemstone and/or Camco, correct?
A. Gemstone.

Q. Okay. APCO was not directing, requesting any work
on behalf of Helix after September 5, 2008, conect?

A. Correct.

Q. And based on your personal involvement with
Gemstone and Camco, did you understand that, in fact, Camco
was replacing APCO as the prime conûactor?

A. At that time did not know exactly how that was-the
agreement was going to be.

Q. Did you come to find out?
A. Yes.

Q. that was, in fact, the case?
A. Yes.zoe

Helix was directed to hook up power to the Camco trailer on August 26, 2008.210

Gemstone provided Helix with the Camco subcontract and Camco pay

applications,2rr and directed Helix to start directing its payment applications to Camco.¿12

201 . On August 26,2008 Camco sent Helix a checklist for starting work.2ll Among

the provisions included:

RETENI'ION MqlllIES Final retention monies will only be

released to Camco Pacific from Owner when all Punch list

199

200

a

208 Testirnony of Andy Rivera (Helix) Day 2, p. 77 .

20e Testimony of Andy Rivera (Helix) Day 2, pp.76-77. See also Testimony of
Bob Johnson (Helix) Day 2,p.25.

tro Exhibit l7l;Testimony of Bob Johnson (Helix) Day 2, p.25.
2rr Exhibit rTo.
2r2 Testimony of,Andy Rivera (Helix) Day 2, p.66.
213 Exhibit r70,
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Items, Contract ltems, and Close-Out Documents have been

fully completed and inspected by the owner. Any delay by a
single Subcontractor in completing this will delay the entire
project's final payment, PLEASE DO NOT DELAY IN
COMPLETINC YOUR PUNCHLIST ITEMS, EXhibit I7O-3,

D. Fina-l Payment. Subcontractor shall not be entitled to
payment of the balance of the Contract Price, including,
without limitation, lhe Retainage, until (l) the Contract Work
has been completed to the satisfaction of Contractor, (2)

Subcontractor has submitted to Contractor an invoice for the

final payment accompanied by (i) a f,rnal complete list of all
suppliers and subcontractors whose materials or services have

been utilized by Subcontractor, (ii) all closeout documents
includi ng, warrantie s, guarantees, as-bui lts, drawi ngs,

operating and maintenance manuals and such other items
required ofsubcontractor hâve been provided and such have

been accepted by Owner, (iii) executed unconditional lien
releases and waivers from Subcontractor and all of its
mechanics, subcontractors, and suppliers for the Contract
Work covered by all preceding progress payments, and (iv)
executed unconditional lien releases and waivers upon final
payment from all mechanics, subcontractors, and suppliers
who have previously received final payment, and conditional
lien releases and waivers upon fìnal payment from
Subcontractor and each mechanic, subcontractor, and supplier

from which an unconditional lien release and waiver upon
final payment has not been submitted to Contractor, (3)
Contractor has received the corresponding final payment

from Owner, (4) Contractor has received evidence of
Subcontractor's insurance required to be in place, (5) 45 days

have elapsed after a Notice of Completion has been recorded

or if a valid Notice of Completion is not recorded, upon

Subcontractor's receipt of a written notice of acceptance of
the Contract Work that shall be given by Contractor not later

than 9l days after Contractor determines in good faith that the

Contract Work has been performed completed and in

acceptable manner and (6) all outstanding disputes related to
the Project have been resolv-ed, and any liens against the

Projecihave been remou"d.2l4 .

2'o Exhibit l7o-l t, tio-lz.

4l
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Having received these requirements, Helix continued on as the electrical subcontractor for

Camco after APCO's termination.

202. Helix's Andy Rivera admitted Helix's technical scope of work remained the

same under Camco:

Q, Would it be fair to conclude the technical scope of
work remained the same as you transitioned to work with
Camco-

A. Yeah.

Q.-for Helix?
A. Yes.2ls

203. During the transition of APCO to Camco, Helix had a meeting with

Gemstone,2l6

204. The purpose of that meeting was to: "represent that work \¡ras still proceeding,

nothing had changed with our contracts with the current APCO relationship, and that we were

to take direction for construction from Camco, and they wanted to negotiate a contract."Zl7

2AS. Helix never sent APCO a letter or requested that APCO clarify or provide any

information to Helix on the status of its relationship to the Project.2rs

206. Camco presented Helix with a ratification agreement.2re

207. It was Camco's intent and understanding that it was replacing APCO in the

Helix-APCO subcontract.22o

208. Heiix had a copy of the ratification agreement by at least September 3, 2008.221

215 Testimony of Andy Rivera (Helix) Day 2, p. 78.
216 Testimony of Bob Johnson (Helix) Day 2, p.22.
2r7 Testimony of Bob Johnson (Helix) Day 2,pp.22-23.
2r8 Testimony of Bob Johnson (Helix) Day 2, p,23.
2re Testimony of Bob Johnson (Helix) Day I , p. 124.
220 Testimony of Steve Parry (Camco) Day 5, pp. 28, 29 and 60.
22t Exhibit 172. Testimony of Bob Johnson (Helix) Day 2, p.27
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209. Helix understood the purpose of the ratihcation agreement as follows: "...they

[Camco] were stepping in as construction management for the project and that they were using

that agreement in order to proceed with - hold us as the subcontractor going forward."2z

210, Camco's understanding was the same, i,e, the ratification agreement formed the

basis of Camco's agreement in allowing Helix to proceed on the Project.223

211. Helix continued working on the Project after receiving the ratification agreement

from Cemstone.22a

212. Camco sent Helix the ratification ágreement with a September 4, 2008 letter that

included the following representations: "The conditional acceptance of this work is based on

the execution of a standard Camco Pacific Ratification Agreement... Vy'e have provided you a

copy of the Camco Pacífic Ratification Agreement for your review and acceptance."

2r3. The Ratification Agreement contained the following additional terrns:

e "8. Subcontractor and Camco desire to acknowledge, ratify and agree to

the terms of the Subcontract Agreement, whereby Camco will replace

APCO as the "Contractor" under the Subcontract Agreement but, subject
to the terms of this Ratifrcation, all other terms and conditions of the

Subcontract Agreement will remain in full force and effect."
r "5. Ratification. Subcontractor and Camco agree that (a) the terms of the

Subcontract Agreement (as amended by this Ratifrcation and including
all Amendments, Previously Approved Change Orders, and the Camco
Schedule) will govern their relationship regarding the Project, (b) Camco
will be the "Contractor" under the Subcontract Agreement, and (c)

Subcontractor and Camco agree to perform and fulfìll all of the
. exeçutory terms, covenants, conditions and obligations required to be

performed and fulfilled thereunder by Subcontractor and Camco,
respectively."2?s

222 Testimony of Bob Johnson (Helix) Day I ,p. 124.
tt'Exhibit 172. Testimony of Steve Parry (Camco) Day 5, p.29.
22a Testimony of Bob Johnson (Helix) Day ?, p. 28.
22t Exhibit r7z-5.
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214. Helix admitted it entered into a ratification agreement with Camco on

September 4, 2008 to continue on and complete the APCO scope of work.226

215. Helix even added a document to the ratification entitled "Helix Electric's

Exhibit to the Ratihcation and Amendment."2z7

216. The Helix Exhibit to the Ratificatiòn and Arrrerrdment contained language

confirming that APCO u/as removed ás the general contractor and that Helix submitted

$994,025.00 in change orders to APCO prior to August 26, 2008, the date Camco was using for

its ratification agreement.228

217. Helix ineluded a total contract price of $5.55 million for the Project, which was

its originalcontracr price with APCO for Phase l, and added $480,689.00 as approved change

orders under APCO to the total contract price.22e

218. The proposed Helix Amendment to the ratification agreement also included the

following term: "All close out documents must be turned in before Camco Pacific can release

final paymenl.r: 230

219. And although Helix has not produced a signed copy of the ratification

agreement, Helix has admitted entering into its ratiflcation and amended subcontract agreement

in its complaint as follows:

18. On or about September 4, 2008, Helix entered into the

Ratification and Amendment of Sùbcontract Agreement ("CPCC
Agreement") with Camco who replaced APCO as the general

contractor on the Project, to continue the work for the Property
("CPCC Work"),
19. Helix furnished the CPCC 'ù/ork for the benefit of and at the

speciflrc instance and request of CPCC and/or Owner.

2?6 Exhibit 77, Flelix Complaint,ItS.
tzt Exhibit 170; Testimony of Bob Johnson (Helix) Day 2, p. 42,

"8 E*hibit 170; Testimony of Bob Johnson (Helix) Day 2, pp. 42-43.
tte Exhibit I ?0-54; Testimony of Bob Johnson (Helix) Day 2, p. 44; Exhibit 169-

2to Exhibit 169- I .

I

44

1029



I
,|
L

3

4

5

6

7

I
I

10

ll
12

l3
l4
15

16

t7

18

19

20

2t
",,,a-

23

24

2s

26

27

28
MÅHK A. DËftTOII

tlslRtcf JUDcE

DEMftÏMËNT THIRTEEN
l-AsVEGÂS, Nv 89155

20. Pursuant to the CPCC Agreement, Helix was to be paid an

amount in excess of Ten Thousand Dollars ($10,000.00)
(hereinafter "CPCC Outstandirtg Balance") for the CPCC Work,
21. Helix fumished the CPCC Work and has otherwise performed
its duties and obligations as required by the CPCC Agreement.
22. CPCC has breached the CPCC Agreement...
CPCC breached its duty to act in good faith by performing the
Ratification Agreement in a manner that was unfaithful to the
purpose of the Ratificatign Agreement, thereby denying Helix's
justified expectations,,, "'

Helix's Mr. Johnson admitted that Exhibit 172, the Ratification Agreement, was the document

that Helix referenced in its complaint (Exhibit 77) as the Ratification.232

220. Helix sought $834,476.45 against Camco.23l

221. Helix also admitted it had a contract with Camco/Gemstone for $8,6 million in

its lien documents.23a

222. The scope of work that Helix and CabineTec undertook on the Project was the

same as each had previously contracted with APCO for,23s

223. Helix did not have any further communication with APCO after Camco took

over the Project.236

224. That is because both knew that APCO was no longer involved and had no

further liability.

225.
23'l

In fact, both Helix and CabineTec rolled their retention over into the Camco

billings

23' Exhibit 77.
232 Testimony of Bob Johnson (Helix) at Day 2, p.28.
233 Testimony of Joe Pelan (APCO) Day I at p. 10.

'30 Exhibit 512; Testimony of Bob Johnson (Helix) at Day 2, p.29.
23s Exhibit 314 and Testirnony of Bob Johnson (Helix) Day 2,p. 10.
236 Testimony of Bob Johnson (Hetix) Day 2, p. 14.
t" Compare Exhibit 58, Helix's last pay application to APCO to Exhibit 173,

Heli.x's f,rrst payment application to Camco. See also Exhibit 176 and 177 showing
Helix's retention rolled over. See also, Exhibit 150, CabineTec's last pay appllcation to
APCO, to Exhibit 185, CabineTec's first payment application to Camco showing
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226. Helix's Andy Rivera specifically admined that it rolled its $505,000.00 in

retention billings over to Camco.238

221. After Helix and CabineTec went to work for Camco, neither sent APCO any

further pay applications or billings for work they performed on the Project,23e

228. And it is undisputed that Helix submitted its September 2008 pay application

for $354,456,90 to Ca-co.24o

229. That pay application tracked Helix's full retainage of $553,404.81 for the

Project, not just work completed under Camco.2al

230. Helix also submittcd its October 2008 billing for $361,1 17.44,242 íts

November 2008 pay applicarion for $ 159,475.68,243 and its December 2008 billing for

$224,805.30 to Camco, 2aa

O. Camco ncver comnleted the Proicct.

231. Camco never f,rnished the Projectza5 and was never paid retention by

Gemstone.2aó

232. ln its letter to the subcontractors dated December 2?,2008, Camco advised the

subcontractors as follows:

[I]t has come to Camco Construction, Inc.'s attention that
funding for the completion of the lr4anhattan West project (the

CabineTec's retention rolled over. See also, Exhibit 30 (Camco's August 2008 draw
request confìrming retention was being held for the entire Project).

238 Testimony of Andy Rivera (Flelix) Day 2, p.74.
23e Testimony of Mary Jo Allen (APCO) Day 3, at pp. 127-128; Testimony of

Andy Rivera (Helix) Day 2, p. 76.
2oo Exhibit I 73- I .

2o' Exhibit 17i-z
2o'Exhibit 176-2.
203 Exhibit 177-4.
t*o Exhibit ITB-4.
2ai Testimony of Steve Parr)' (Camco) Day 5, p. 36.
246 Testimony of Steven Parry (Camco) Day 5, p, 36.
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"Project") has been withdrawn. Camco recently received the

following email from [Gemstone].,,4s a result, Gemstone does

not have funds suffrcient to pay out the October draw or other

obligations...Based on the foregoing facts and circumstances,
Camco has no other alternative but to immediately terminate all
subcontracts on the Project, including the agreement with your
company... you have acknowledged that Camco is not liable to
you for payment unless and until Camco receives the
conesponding payment from the Owner...Camco's contract with
Gemstone is a cost plus agreement wherein the subcontracts and

supplies were paid directly by Gemstone and/or its agent, Nevada
Construction Services, based on the invoices and/or payment
applications submitted through voucher control. . . Therefore,
Camco has no contractual and"/or statutory obligation to pay any

claim that may be alleged by any of the subcontractors and/or
suppliers on the Project... any claim for payment alleged against

Camco will result in additional fees, costs ...Therefore, allclaims
for payment must be directed to and/or alleged against Gemstone
and'thä Project.zaT

233. Camco's Parry was not able to tell if CabineTec billed Camco in August 2008,

Exhibit 218 and Camco's first pay app to Gemstone.2aE

Exhibit 220 is Camco's second pay application for the Project, through
September 30, 2008.24e That pay application accounted $ó,004,763.00 in
retention,2sO Camco's Parry admitted that Exhibit 220 does include
billings from Helix to Camco that Camco was passing on to
Gemstone.2sl
Exhibit 221 is Camco's billing to Gemstone through October 3 l' 2008;
reflecting a total retention of $6,928,767.84 in retention.

Exhibit 163 is Camco's November 2008 billing, reflecting a total
retention of $7,275,99 1,08.

on Camco's last billing,2s2 Exhibit 163, Camco's best estimate of the

¡

234. Based

a

I

work completed on Phase I was 860/o.253

tot Exhibit 40 and Exhibit 39.
208 Exhibit 218; Testimony of Steven Parry (Camco) Day 5, p, 34.
2on Exhibit 220; Testimony of Steven Parry (Camco) Day 5, p. 32.
2t0 Exhibit 220; Testimony of Steven Parr),(Camco) Day 5, p.32,
25' Exhibit 220; Testimony of Steven Parry (Camco) Day 5, p. 33.
252 Testimony of Steve Parry (Camco), Day 5, p. 36.
253 Exhibit 163; Testimony of Steven Parry (Camco), Day 5, p. 36
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P. The litisation.

235. On September 9, 2008, APCO brought an action against Gemstone for breach of

Contract and nonpayment.2sa

236. Gemstone counterclaimed alleging that APCO breached the Contract.¿5s

237. On November 4, 2008, the Project,lender confirmed that it was reviewing

September's pay application, and confirmed that the subcontractors would be paid for the work

performed for Camco.25é

238. In December 2008 Gemstone suspended work on the Project and advised Camco

and its various subcontractors that the lender was halting all financing for the Project,2s?

239. That led to the onslaught of liens and the related priority litigation.

240. On December 16, 2008, Camco officially terminated its prime contract with

Cemstone:

Pursuant to your notice to Camco on December 15, 2008,
Gemstone (a) has lost its funding for the ManhattanWest project
and (b) will be unable to meet its payment obligations pursuant to
Article VI of the Engagement Agreement. Furthermore,
Gemstone has failed to make payments to Camco pursuant to
Article VI of the Engagement Agreement for October 2008,
November 2008, and December 2008, and such failures are a
material breach of the Engagement Agreement. As Gemstone has

¡ ! I ^ ! I I I : -: - I - --- - -- - ^tno means o1 tunng suc¡r rnater¡al ilreactr rr¡ a î¡niety frlarüier, ¡I]e
Engagement Agreement is terminated for cause, effective
December 19, 2008. Pursuant to our discussions, we understand
that you agree with the termination
and the effective date of termination,

Pursuant to our discussions and with Gemstone's consent, Camco
will immediately send notices to all of the subcontractors to
terminate their subcontract agreements. In Camco's termination
notice, we will ask the subcontractors to submit their payment
applications to Camco. Camco will review the payment

254 Exhibit 2r9.
t55 Exhibit 226.
ttó Exhibit r38.
ttt Exhibit 48; Exhibir 138.
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applications a1d, if they uqpr*ut proper, Camco will forward them
to Cemstone for payment.'

In response, Camco terminated the subcontracts with its subcontractors on December 22,

200g.2se

241. On May 26,2010, Judge Kathleen Delaney filed an Order Striking Defendant

Gemstone Development West, Inc.'s Answer and Counterclaims, and Entering Default for

failure to give reasonable attention to mafters, faiiure to obtain new counsel, failure to appear at

hearings.26o

242. On June 6,2013, APCO f,rled a motion for summary judgment against

Gemstone. That Motion confirmed that APCO complied with all terms of the Agreement and

that Gemstone materially breached the Agreement by, among other things: (l) failing to make

pâyments due to APCO; (2) interfering with APCO's relationships with its subcontractors; (3)

refusing to review, negotiate, or consider change order requests in good faith; (4) removing

APCO from the Project without valid or appropriate grounds; and (5) otherwise breaching the

terms of the Agreement.26l

243. On June 13, 2013, the Court (Judge Susan Scann) granted that motion.262 The

record does not reflect an order orjudgment.

244, APCO did not receive any funds associated with its work from June, July or

August 2008 on the Project and never received its or any subcontractor's retention,

245. APCO did cooperate with Gemstone to see that all subcontractors, including

Helix and CabineTec were paid all progress payments that were billed and due while APCO

was in charge.

ttt E*lribit I65.
2'e Exhibit 166-2.
260 Doeket at May 26,2010 Order Striking Defendant Gemstone Development

West, Inc.'s Answer and Counterclaims, and Entering Default.
2ór Docket at June 6,2013, Motion flor Summary Judgment against Gemstone.
262 Docket at Minutes from Junç 13,2013.
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246. Despite APCO's efforts, Helix and Cabinel'ec are seeking to hold APCO

responsible for retention.

247. Any of the foregoing findings of fact that would be more appropriately

considered conclusions of law should be deemed so.

FROM the foregoing Findings of Fact, the Court makes the following

II. CONCLUSIONS OF LAW

Hclix's Claims Asainst APCO

A. Bfeaçh of Contract

I, ln Nevada, there are four elements to a claim for breach of contract: "(l)

formation of a valid contract, (2) performance or excuse of performance by the plaintifi (3)

material breach by the defendant, and (a) damages."263

2. Exhibit 45 is the Helix Subcontract, which represents the valid, final written

agreement between APCO and Helix.

3. Helix's claim against APCO is for $505,021 .00 in alteged retention.2óo As a

condition precedent to payment for retention, the Helix Subcontract required Helíx to properly

comply with the retention payment schedule in Section 3,8.26s Specifically, Section 3.8

reouired: I I \ comnletion- of the entire nroiect f 2-ì owne.r a-ccenta-nee" 13) final navmen! from\*/ - _ -r------ -) \- / _-__--- r'-J'-'_

owner to APCO, (4) final as-built drawings, and (5) releases.266

4. A party who seeks to recover on a contract has the burden of establishing any

condltion precedent to the respective contract.2ó7

5. Parlies can agree to a schedule of payments.26t

263 .'"' Laguerre v. Nevada System of Higher Education,837 F.Supp.2d I176, I l8Û
(D. Nev. 201l).

264 Testimony of Andy Rivera (I-lelix) Day 2,pp.73-75.
tut Exhibit 45 at Section 3.8.
266 Exhibit 45 at Section 3,8.
26'In r t'"' tiee Lucini-Parish Ins. v, Buck, 108 Nev. 617,620,836 P.2d 621,629 (1992)

50

1 035



I
7

3

4

5

6

7

I
I

10

11

T2

13

t4
15

16

t7

18

19

20

21

'r)
-2

23

24

25

26

27

28
NiÂRI( H. DEruTON

OSÏNGÏ JUT}GE

DËPARTMËNT IHIRTEEN
LAs VÉGAS, NV 891 55

6. Parties can agree to proper conditions precedent to payment.26e

7 . Under Nevada precedent and legislative action, acceptance provisions are valid

conditions precedent to payment when not combined with a waiver of a mechanic's lien rights

270

8, NRS 624.624 was meant, inter alia, to ensure payment to subcontractors after

the owner paid the general for the subcontractor's work,2?l

9. In the present action, the Helix Subcontract: (l) incoqporated the Contract,ziz (2)

confirmed that the subcontractors would be bound to Gemstone to the same extent APCO

*ur,tt' and (3) contained a schedule of payments for both retention and change orders with

preconditions before APCO had an obligation to pay the subcontractors.2T4

10. Only one of those preconditions involved Cemstone's payment of retention to

APCO. The others concerned the right to receive payment, not the fact of payment,

I l. Pursuant to NRS 624.624(l)(a), payment was due to Helix in accordance with

the retention payment schedule or within l0 days after APCO received payment from

Gemstone:

NRS 624.ó24 Payment of lower-tiered subcontractor;
grounds and procedure for withholding amounts from

268 NRs 6za.62a()þ)
26e Padi\o Construction

P.3d 982
payment
Padilla's

ptedacce
bec ame due to Padilla under the s
NRS 624.626,

270 Id.
27t Padilla Construction Company of Nevada v, Big-D Construction Corp, 386

P.3d 982 (Nev. 201ó) (unpublished).
ttt Exhibits 45 and 149, Helix and CabineTec Subcontracts at Sections l. l

"3 Exhibits 45 and 149, I-lelix and CabineTec Subcontracts at Sections 3,4,
270 Id. at Section 3.8 and Articte 4.
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payment; rights and duties after notice of withholding, notice
of objection or notice of correction.

l. Except as otherwise províded in this section, if a
higher-tiered contractor enters into :

(a) A written Contract with a lower-tiered
subcontractor that includes a schedule for payments, the

higher'tiered contractor shall pay the lower-tiered
subcontractor:

(l) On or before the date payment is due; or

(2) Within l0 days after the date the higher+iered
contractor receives payment for all or a portion of
the work, materials or equipment described in a
request for payment submitted by the lower-tiered
subcontractor,

à whichever is earlier

12. These provisions place a time obligation on a higher-tiered contract to make

payment, but they do not restrict the right of the lower-tiered contractor to receive payment if

the higher-tiered contractor has not been paid, Section 3.8 of the Helix Subcontract contained a

retention payment schedule that was acknowledged and affirmed by Helix and APCO at trial.

As such, Helix needed to show that applicable and enforceable conditions precedent were

satisÍìed before APCO haci to pay reteniion. ,\ee Lucini-Porish Ins. v. BucÍc,275 (a pariy who

seeks to recover on a contract has the burden ofestablishing any condition precedent to the

respective contract).

13, Hetix admitted that it did not comply with the applicable and enforceable

conditions precedent to be entitled to its retention payments from APCO,276
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275 108 Nev, 617,620,836 P.2d 627,629 (1992).
276 See Testimony of Helix's Bob Johnson, Day 2 at pg. l9 ("Q, Well, let me ask

it this way: Did Helix datisff any of these preconditíons found in paragrqph 3.8 while
APCO wãs the general contráctof on the project? A. Not to my knorvledfe.)'
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14. Helix did not show: (l) completion of the entire Project, (2) f,rnal acceptance of

the Project by Gemstone, (3) receipt of frnal payment from Gemstone to APCO, (4) delivery of

all as-builts and close out document, and (5) detivery of all final waivers and releases.

15. Helix never sent APCO an invoice or billing for its retention.

16. Accordingly, Helix's retention payment was not due from APCO at the time

APCO was removed from the project.

17 . As a result, Helix's first claim for relief for breach of contract for failing to pay

retention fails as a matter of law.

18. Lastly, there is no contractual obligation for APCO to pay Hclix for the work it

performed for Cemstone and./or Camco after APCO left the Project. Helix knowingly replaced

APCO with Camco under the Helix Subcontract on all executory obligations, including

payment for future work and retention.

B. Breach of the Imnlied Covenant of Good Faith and Eair Dealine

19. Helix's second claim for relief for breach of the covenant of good faith and fair

dealing also fails.

20. In Nevada, "[e]very contract imposes upon each party a duty of good faith and

fair dealing in its performance and enforcement."277 This implied covenant requires that parties

"act in a manner that is faithful to the purpose of the contract and the justifted expectations of

the other pârty."278

2l . A breach of the implied covenant of good f'aith and fair dealing occurs when the

terms of a contract are complied with but one party to the contract deliberately contravenes the

intention of the contract.2Te

277 A.C. Shaw Cont., Inc. v. Washoe Cnty.,l05 Nev.913,914,784 P.2d9,9
(Nev. 1989) (quoting NRS 104.1203).

278 Morris v. Bank of Am. Nev., I l0 Nev. 1274,1278 n.2,886 P.zd 454,457 n.2
(Neu. 1994) (internal quotations omitted).

ttn 
See Hilton Hotels v. Butch Lewis Prods.,l07 Nev. 226,232,808 P.2d

919,923 (Nev. 1991).
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22. To prevail on a theory of breach of the covenant of good faith and fair dealing, a

plaintiff must establish: (l) plaintiff and defendants were parties to ä contract, (2) defendants

owed a duty of good faith to the plaintiff, (3) defendants breached that duty by performing in a

manner that was unfaithful to the purpose of the contract, and (a) plaintifFs justified

expectations were denied.zso

23. The Nevada Supreme Court has held that good faith is a question of fact,28r

24. Helix claims APCO breached its duty of good faith and fair dealing by

"performing in a marurer that was unfaithful to the purpose of the APCO Agreement."2E2

25. APCO acted in good faith with respect to Helix:

a. APCO paid Helix all sums Helix billed APCO through August 2008

(when APCO left the Project),2E3

b. APCO signed joint checks so that its subcontractors, including Helix,

would get paid, even though APCO was not getting paid,z8a

c. APCO pulled its general contractor permits so that Camco could get

permits for the Project and APCO's subcontractors could continue on

with the Project (less retention),285 and

d. APCO also financed the related appeal to obtain priority for Helix and

the other subcontractors once Gemstone shut the Project down.

280 ^"' Perry v. Jordan, I I I Nev. 943,948,900 P.2d 335, 338 (Nev. 1995).
281 Consolidated Generator-Nevada, Inc. v. Commins Engine Co., Inc., I l4 Nev..

1304, 1312, 971P,2d 1251, 1256 (Nev. 1998).
t*t E*hibit 23 l, Helix's amended complaint at Jl 27,
283 Exhibit 26; Exhibit 152; Testimony of Joe Petan, Day I at pg. 67; Testimony

of Mary Jo Allen (APCO), Day 3 pg. 127 (as to Helix) and Testimony of Mary Jo Allen
(APCO), Day 3 at pg. l2é; Te;tim^o"ny of Jòe Pelan (AÞCO), Day I at'pg. 46; festimony
of Joe Pelan (APCO), Day I at pg. 82.

t8o Exhibit 26. See also: Testimony of Joe Pelan (APCO), Day I at pg. 38;
Testimony of Joe Pelan (APCO), Day I at pg. 41.

285 Testimony of Joe Pelan (APCO), Day I at pg. 100
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26. Helix failed to present any evidence that APCO failed to act in good faith under

the Helix Subcontract or these circumstances. While it is undisputed that APCO did not pay

Helix the retention, there is no evidence that this non-payment was in bad faith.

27 . As a result, Helix's second claim for breach of the implied covenant of good

faith and fair dealing of the subcontract fails as a matter of [aw.

C. Uniust Elricnmcnø

28, Helix asserted breach of contract and unjust enrichment claims against

APCO.2Eó

29. APCO had a subcontract with Helix, Exhibit 45. Helix admitted the same in its

complainrs, at trial, and in its May 10, 2010 Motion for Partial Summary Judgment Against

Gemstone (and corresponding errata), on fìle with this Court.

30. An action based upon a theory of unjust enrichment is not available when there

is an express, written contract because no contract can be implied when there is an express

contract.287 However, frustration of an express contract's purpose can make unjust enrichment

an available remedy. See e.g. Restsletnenl, Contacls 2d,9377.

3 I . Even if the Helix Subcontract did not preclude an unjust enrichment/quantum

meruit theory of recovery (which it does), APCO was not unjustly enriched by Heiix's work'

The undisputed evidence confirms that APCO was not paid any amounts for Helix's work that

it did not transmit to Helix, and APCO did not get to keep the property, Instead, APCO remains

unpaid $1,400,036.75 from the failed Project. 288

32. As such, APCO was not unjustly enriched by Flelix's work.

216 5"" Exhibit 45, Helix Subcontract, and Exhib¡t 149, CabineTec Subcontract.

'8' Leorupartner's Corp. v, Robert L. Broolæ Trust,ll3 Nev' 747,942 P'2d 182

(lee7).
288 Testimony of Mary Jo Allen (APCO), Day 3, p.122.
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D. Mechanic's Lien Foreclosure

33, Helix's fourth claim for relief was of a mechanic's lien foreclosure, which also

fails.

34. APCO was not the owner of the Project.

35. The Project has already been foreclosed upon and the proceeds were awarded to

the lender. The Nevada Supreme Court affirmed the decision of the trial court that the lender

was entitled to keep the Project and related proceeds, and the subcontractors (and APCO) were

left with nothing, Thus, Helix cannot foreclose upon the property,

36. APCO is not legally liable for any defìciency judgment because it is not the

party responsibte for any deflrciency, 289

E. Viotation of NRS 624.606 throueh 624.630 el seq.

37, NRS 624.624 is designed to ensure that general contractors promptly pay

subcontractors after the general contractÕr receives payment from the owner for the work

performed by the subcontractor.

38. Here, it is undisputed that Exhibit 45, the Helix Subcontract is a written

agreement between APCO and Helix and contained a retention payment schedule in Section

3.8. Accordingly, pursuant to NRS 624.624(l[a) payment is due on the date specified in the

subcontract.

39. The Helix Subcontract confirmed that Helix would get paid retention after it

met the frve conditions precedent in the retention payment schedule.

40. It is undisputed that Helix never met the five preconditions in the subcontract's

payment scheclule.2e0 Accordingly, payment of retention to Helix never became due under NRS

624 and Helix's claim for a violation of NRS 624 fails.

28e NRS 10S.239( l2); Nev. Nat'l Bank v. Snyder, 108 Nev. I 5 l, I 57 , 826 P.2d
só0, s63 (1992).

2e0 Testimony of Bob Johnson (Helix) Day 2 at pg. 36 and 37
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41. Additionally, Helix never billed APCO for its retention and APCO never

received Helix's retention from Gemstone.

CabineTec's claims asainst APCO

A. Breach of Contract

42. In Nevada, there are four elements to a claim for breach of contract: "(l)

formation of a valid contract, (2) performance or excuse of performance by the plaintiff, (3)

material breach by the defendant, and (4) damages."zel

43. Exhibit 149 is the CabineTec Subcontract, which represents the valid, fìnal

written agreement between APCO and CabineTec,

44. Exhibit 156, CabineTec's Complaint (page 7, paragraph 50) confirms that

CabineTec's principal claim against APCO is for $19,547.00 for retention.

45. As a condition precedent to payment for retention, the CabineTec Subcontract

required CabineTec to properly comply with the retention payment schedule in Section 3.8,2e2

Specifically, Section 3.8 required: (l) completion of the entire project, (2) ownerâcceptance,

(3) f,rnal payment from owner to APCO, (4) final as-built drawings, and (5) releases.2e3

46. A party who seeks to recover on a contract has the burden of establishing any

condition precedent to the respective contract,zea

47 . Parties can agree to a schedule of payments.2es

48. Parties can agree to proper conditions precedent to payment.2eó

'n' Laguerue v. Nevacla System of Higher Educarion, 837 F.Supp.2d I176, I180
(D. Nev.20l l).

'et Exhibit 149, CabineTec Subcontract at Section 3.8.
2e3 Exhibit 149, CabineTec Subcontract at Section 3.8.
294 a"'- See Lucini-Parish Ins. v. Buck, 108 Nev. 617,620,836 P.2d 627,629 (1992).
tns NRS 6za.62a()@).
2e6 Padilla Construction Company of Nevada v. Big-D Construction Corp,386

P.3d 982 (Nev. 2016) (unpublisheil)('Íìecause the parties' subcontract contaín'ed a
payment schedule that required that Padilla be paid wìthin ten days after IGT accepted
Þaäilla's work and paid Big-D for that *ork and it is undisp'uted that IGT nèver
accepted Padilla's work the district court correctly found that pãyment never became
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49. Under Nevada precedent and legislative action, acceptance provisions are valid

conditions precedent to payment when not combined with a waiver of a mechanic's lien rights.

297

50. NRS 624.624 was meant, inler alia, to ensure payment to subcontractors after

the owner paid the general for the subcontractor's work.2e8

5L In the present action, the CabineTec Subcontract: (I) incorporated the

Contract,zee (2) confirmed that the subcontractors would be bound to Gemstone to the same

extent APCO *as,to0 and (3) contained a schedule of payments for both retention and change

orders with preconditions before APCO had an obligation to pay the subcontrâctors.3or

52. Only one of those preconditions involved Gemstone's payment of retention to

APCO, which never occurred. The others concemed the right to receive payment, not the fact

of payment.

53. Pursuant to NRS 624.624(l)(a), payment was due to CabineTec in accordance

with the retention payment schedule or within l0 days after APCO received payment from

Gemstone:

NRS 624.624 Payment of lower-tiered subcontractor;
grounds and procedure for withholding amounts from
payment; rights and duties after notice of withholding, notice
of objection or notice cf correction.

l. Except as otherwise provided in this section, if a
higher-tiered contractor enters into:

due to Padilla under the subcontract or l/Ã,S 624.624(l)(a); see generalþ, NRS
624.626.

,t Id.
2e8 Podillo Construction Company of Nevada v, Bíg-D Conslruction Corp, 386

P,3d 982 CNev. 2016) (unpublished),-
tne Exhibits 45 and 149, Helix and CabineTec Subcontracts at Sections l.l.
'oo Exhibits 45 and 149, Helix and CabineTec Subcontracts at Sections 3.4.
30' Id. at Section 3.8 and Article 4.

5&

1043



I
a,

-
3

4

5

6

7

I
I

l0
t1

12,

13

t4
ls
16

t7

18

19

20

2t
7'

23

24

t{

26

2',1

28
frIARK f,. DEIITOìI

p¡$ïRlcT JUDGE

DEPARTMET.IT THIRTEEN
ÉsMËGAS,NV Ss155

(a) A written Contract with a lower-tiered
subcontractor that includes a schedule for payments, the
higher-tiered contractor shall pay the lower-tiered
subcontractor:

(l) On or before the date payment is due; or

(2) Within l0 days after the date the higher-tiered
contractor receives paymenl for all or a portion of
the work, materials or equipment described in a
request for payment submitted by the lower-tiered
subcontractor,

à whichever is earlier.

These provisions place a time obligation on a higher-tiered contractor to make

payment but they do not restrict the right of a lower-tiered contractor to receive

payment if the higher-tiered contractor has not been paid.

54, Section 3.8 of the CabineTec Subcontract contained retention payment

rðh.dul.r that were acknowledged and affirmed by CabineTec and APCO at trial. As such,

CabineTec needed to show that applicable and enforceable conditions precedent were satisfied

before APCO had to pay retention. .See Lucini-Parish Ins. v. Buck,302 (a party who seeks to

recover on a contract has the burden ofestablishing any condition precedent to the respective

contract).

55. CabineTec did not even attempt to show: (l) completion of the entire Project,

(2) final acceptance of the Project by Cemstone, (3) receipt of final payment from Cemstone to

APCO, (4) delivery of all as-builts and close out document, and (5) delivery of all fÏnal waivers

and releases,

56. CabineTec did not meet its burden of proof and APCO never received

CabineTec's retention to trigger the l0 day period.

57. Accodingly, CabineTec's retention payment never became due from APCO.

r02 108 Nev.61J,620,836 P.2d 627,629 (1992)
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58. As a result, CabineTec's first claim for relief for breach of contract fails as a

matter of law.

59. There is no contractual obligation for APCO to pay CabineTec for the work it

performed for Gemstone and./or Camco after APCO left the Project. CabineTec knowingly

replaced APCO with Camco under the CabineTec Subcontract on all executory obligations,

including payment for future work and retention. 
.

ó0. NRCP l6,l(a)(l)(c) requires that a plaintiff "must, v,ithoul ãwaiting a discovery

request, provide to other parties . . .[a] a computafion of any category of damages claimed

by the disclosing party, making available for inspection and copying under Rule 34 of the

documents or other evidentiary matter... on which such computation is based, including

materials bearing on the nature and extent of injuries suffered..."303

6l . A plaintiff 'ois not excused from making its disclosures because it has not fully

completed its investigation of the case,"304

62. NRCP l6.l(a)(c) requires that parties voluntarily disclose "[a] computation of

any category of damages claimed by the disclosing party" and documents to support the

computation.3os

63. Under NRCP 26(e)( I ), a plaintiff must ímmediately supplement its initial

damages computation if it "learns that ¡n some materialrespect the information disclosed is

incomplete or incorrect.:'306 5"" Keener v. United Stales,307 (frnding a second disclosure so

substantially different from the first that it could not qualifo as â correction of an incomplete or

inaccurate expert report).

303NRCP 
16. I (a)( I )(c)(emphasis added).

3oo Id.
3otNRCP l6.r(aXlXc),
306 NRCP 26(eXr).
307 l8l F,R.D.639,640 (D. Mont. l99S)
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ó4. CabineTec's complaint alleged $19,547,00 against APCO,308

65. CabineTec's initial, and first supplemental disclosures disclosed $30,110,95 in

damages against APCO, which included interest and fees on the retention amount of

$ 19,547,00.30e

66. Those were the only disclosures that CabineTec made prior to the close of

discovery, as extended by the Court.

67. CabineTec's damage claims against APCO are limited to $30,1 10.95.

68. National Vy'ood's Second Supplemental Disclosure containing amended

damages was filed on November 13, 2017, two weeks before a November 28 trial date. This

supplement increases the damages from $30,110.95 to $1,154,680.40, a 3600% increase.

69. APCO has been prejudiced as a result of this late disclosure as APCO described

in its motion in limine, and National Wood's error in not disclosing its damages pursuant to

these rules was nÕt harmless.

70. CabineTec/National Wood has no adequate justification for its repeated failure

to comply with Rule 16.l(a)'s disclosure requirements.

71. CabineTec did not present any testimony confirming it met any of the conditions

in Section 3.8. Instead, CabineTec's Mr. Thcmpson admitted that the buildings had to be

drywalled and painted before thc cabinets were installed3l0 and he had no documentation (daily

reports, photographs, etc.) that would confirm that CabineTec ultimately instalted cabinets in

Phase I for APCO.3|t

'oB Exhibit 156-8.
3on Exhibits 157 (CabineTec's initial disclosures); Exhibit 158 (CabineTec's First

Supplemental Disclosùre), and Exhibit 159 (CabineTee 's seeond supplemental
disclosure).

3r0'l'estimony of Mr. Thompson (CabineTec) at Day 5 p.69.
3rr Testimony of Mr. Thompson (CabineTec) at Day 5 p.69.

6l

Docket 77320 Document 201 e-3sbqó6
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B. Breach of the lqn-lied Covenant of Good Faith and Fair Dealins

72. In Nevada, "[e]very contract irnposes upon each party a duty of good faith and

fair dealing in its performance and enforcement,"3l2 Thìs implied covenant requires that

parties "act in a manner that is faithful to the purpose of the contract and the justified

expectations of the other party."lls

73. A breach of the implied covenant of good faith and fair dealing occurs when the

terms of a contract are complied with but one party to the contract deliberately contravenes

the intention of the contract.3l4

74. To prevail on a theory of breach of the covenant of good faith and fair dealing, a

plaintiff must establish: (i) plaintiff and defendants were parties to a contract, (2)

defendants owed a duty of good faith to the plaintiff, (3) defendants breached that duty by

performing in a manner that was unfaithful to the purpose of the contract, and (4) plaintifPs

justified expectations were denied.3 
| 5

7 5. The Nevada Supreme Court has held that good faith is a question of fact.316

76. APCO acted in good faith with respect to CabineTec:

^, APCO paid CabineTec all sums CabineTec billed APCO through August

2008 (when APCO teft the Project¡,3ri

b. APCO signed joint checks so that its subcontractors, including

CabineTec, would get paid, even though APCO was not getting paid,3rB

3" A.C. Shaw Cont., Inc. v. Ilashoe Cnly., 105 Nev. 913, 914,784 P.2d 9, 9
0llev. 1989) (quoting NRS 104.1203).

}tr Moruis v. Bank of Am. Neu., I l0 Nev. 1274, 1278 n.2, 886 P.2d 454,457 n.2
(Nev. 1994) (intemal quotations omitted).

3'o 
See Hilton Hotels v. Butch Lewis Prods., 107 Nev. 226,232,808 P.2d

919,923 (Nev, l99l).
ttt Perry v. Jordan, I I I Nev. 943,948,900 P.2d 335, 338 (l'Jev. 1995).
3t6 Consolidated Generator-Nevada, Inc. v. Commins Engine Co., Inc., I l4 Nev..

I 304, l3 12, 9l I P.2d 1251, 1256 (Nev. 1998).
3tt Exhibit 26; Exhibit 152; Testimony of Joe Pelan, Day l, pp.46,67 and 82;

Testimony of Mary Jo Allen (APCO) Day 3, p. 128.
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c. APCO pulled its general contractor permits so that Camco could get

permits for the Project and APCO's subcontractors could continue on

with the Project (less retention),3le and

d. APCO also financed the related appeal to obtain priority for CabineTec

and the other subcontractors once Gemstone shut the Project down.

77, CabineTec failed to prèsent any evidence that APCO failed to act in good faith

under the CabineTec Subcontract. While it is undisputed that APCO did not pay CabineTec the

retention, there is no evidence that this non-payment wâs in bad faith.

78. As a result, CabineTec's second claim for breach of the implied covenant of

good faith and fair dealing of the subcontract fails as a matter of law.

C. UniustEnrichment/O¡ranf¡rmMsrr¿if

79. CabineTec asserted breach of contract and unjust enrichmenl quanlum meruil

claims against APCO.320

80. APCO had a subcontract with CabineTec, Exhibit 149.

8l . An action based upon a theory of unjust enrichment is not available when there

is an express, written contract because no contract can be implied when there is an express

contract.s2l However, frustration of an express contract's purpose cän make unjust enrichment

an available remedy. See e.g. Restalement, ConÍracts 2d, 8377.

82. Even if the CabineTec Subcontract did not preclude an unjust

enrichmenV qu(rntum meruit theory of recovery (which it does), APCO was not unjustly

enriched by CabineTec's work. The undisputed evidence confirms that APCO \tras not paid any

3'E E*hibit 26. See also: Trial Testimony of Joe Pelan (APCO) Day I at p. 38;
Testimony of Joe Pelan (APCO) Day I at p. 41.

3re Testimony of Joe Pelan (APCO) Day I af p. 100.

"0,S"" Exhibit 149, CabineTec Subcontract,
t" Leasepartner's Corp. v. Robert L. Brooks Trust,ll3 Nev. 747,942 P.2d 182

( r ee7).
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amounts for CabineTec's work that it did not transmit to CabineTec, and APCO did not get to

keep the property. Instead, APCO remains unpaid $1,400,036.75 from the failed Project.322

83. As such, APCO was not unjustly enriched by CabineTec's work.

D. Yiolation of NRS 624.ó06 throueh 624.630 et sqg.

84. NRS 624.624 is designed to ensure thai general contractors promptly pay

subcontractors after the general contractor receives payment from the Owner for the work

perlormed by the subcontractor.

85, Here, it is undisputed that Exhibit 149, the CabineTec Subcontract is a written

agreement between APCO and CabineTec and contained a retention payment schedule in

Section 3.8. Accordingly, pursuant to NRS 624.624(l)(a) payment is due on the date specified

in the subcontract.

86. The CabineTec Subcontract confirmed that CabineTec would get paid retention

after it met the five conditions precedent in the retenlion payment schedule.

87. It is undisputed that CabineTec never met the five preconditions in the

subcontract's payment schedule. Accordingly, payment of retention to CabineTec never

became due under NRS 624 and CabineTec's claim for a violation of NRS 624 fails.

88. Additionally, CabineTec never billed APCO for its retention and APCO never

received CabineTec's retention from the Owner. CabineTec rolled its retention over to Camco

as a Project liabilìty, and actually billed its retention to Camco.

E. M_onies Due and O_wine

89. CabineTec has failed to prove that it is due monies from APCO.

90. "The word due always imports a fixed and settled obligation or liability."}23

9l . Exhibit 149 governed the relationship between the parties and it was subject to

the retention payment schedule in Section 3.8.

322 Testimony of Mary Jo Allen (APCO), Day 3, p. 122
323 Black's Law Dictionar¡ Sixth Edition, 1990.
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92. Payment never became due under Section 3.8 for the reasons set forth above.

F. Account Statcd

93. CabineTec's claim for account stated fails.

94. In Nevada, "[a]n account stated may be broadly defined as an agreemenl based

upon prior transactions befween the parties with respect to the items composing the account and

the balance due, if any, in favor of one of the parties."324

95. "To effect an account stated, the outcome of the negotiations must be the

recognition of a sum due from one of the parties t'o the other with a promise, express or

implied, to pay that balance."32t

96. "The genesis of an account stated is the agreement of the pafies, express or

implied."326 APCO and CabineTec had an express written agreement that governed their

relationship

97. APCO and CabineTec did not have any prior transactions with respect to the

items composing any account.

98. No evidenco was presented that APCO agreed that any sum was due. Instead,

APCO disputed any payment obligation.

99. APCO and CabineTec have not agreed to any other payment provisions outside

of Exhibit 149 and this claim fails.

Helix and Ca ec ratified their subco with Camco.

100. "Ratification of a contract oçcurs when one approves, adopts, or confirms a

contract previously executed by another..."327

32o Old ll/. Enterprises, Inc. v. Reno Escrow Co., 86 Nev, 727, 729, 476 P.2d 1,2
( r e70)

325 Id.
326 Id.
3r7 Id.
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l0l . Ratification may be express or implied by the conduct of the parties.328 The

party to be charged with ratification of such a contract must have acted voluntarily and with full

knowledge of the facts.32e

102. "A person ratifies an act by manifesting assent that the act affects the person's

legal relations or conduct that justifies a reasonable assumption that the person so consents."330

103. "Any conduct which indicates assent by the purported principal to become a

party to the transaction or which is justifiable only if there is ratification is sufficient, and even

silence with full knowledge of the facts may operate as a ratification,"33l

104. "lf a person makes a manifestation that the person has ratified another's act and

the manifestation, as reasonably understood by a third party, induces the third parly to make a

detrimental change in position, the person may be estopped to deny the ratification."332

105. "A valid ratification by the principal relieves the agent from any liability to the

principal which would otherwise result from the fact that the agent acted in an unauthorized

way or without authority."333

106. Helix legally admined it ratified the Helix/APCO subcontract to the Court and to

APCO in its complaint, thereby replacing Camco for APCO in all executory obligations under

the Helix Subcontract, including payment for retention and future work.

It7. CabineTec signed a ratification agreement with Camco.

108. After APCO left the Project, Helix and CabineTec took direction from

Gemstone or Camco, not APCO,

3t8 l7A Am Jur 2d Çontracts $ t0
32e Id.
330 3 Am Jur 2d Agency $ 169.
33' Id.

"' 3 Am Jur 2d Agency g l7l.
333 LAC,J.S. Agency g 85.
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109. Helix and CabineTec submitted billings to Camco including rolling over the

retention they now seek from APCO, and each performed work under the ratiflred original

scope of work.

I 10. None of the ongoing work was done for or on behalf of APCO and there is no

legal authority that would make APCO liable for their ongoing work on the Project, or the

Project retention.

I I l, Helix never billed APCO for retention because it never became due.33a

ll2. Helix and CabineTec waived all claims against APCO by knowingly contracting

to work on the Project for Camco/Gemstone and rolling their retention over to Camco and

Gemstone.

I 13. When Helix and CabineTec ratified their subcontracts with Camco, they

replaced APCO. See Foley Co. v. Scottsdale Ins. Co.,335 ("The ratification, by subcontractor's

liability insurer, of its general agent's allegedly unauthorized placement of coverage released

the general agent from liability to the insurer."); Brool<s v. January,3id tholding that because a

dissident faction of a church congregation ratihed their pastor's unauthorized sale of property,

the pastor was relieved from liability to the church); Southwest Title Ins. Co. v. Northland

BIdg.,337 (holding that because the title insurance company ratifred its agent's arguably

unauthorized actions, the agent could not be held liable to the title insurance company);

Rakestraw v. Rodrigue.s,J" lholding that because a wife ratified forgery of her narne on a deed

of trust, the agent was relieved of liability to the principal).

'30 CabineTec admittedlv sent one billing for the full amount of CabineTec's
delivered (but uninstalled) cabiríets that incorrect[y included retention. Retention clearly
r.vas not due under the retention payment schedule.

3ri 28 Kan. App. zd2l9, l5 P.3d 353 (2000)
33u I l6 Mieh.App. 15,321 N.w.2d s23 (1982)
33' 542 S.W.2d 436 (Tex.App.1976), rev'd in part on other grounds 552 S.W.2d

425 (Tex.l977)

"t I cal.3 d67,104 cal.Rprr. 57, 500 P.2d l40l (1972)
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I 14. CabineTec and Helix ratified their subcontracts with Camco and discharged

APCO.

The Subcontracts were assisned to Gemstone-

1 15. The fotlowing factors a¡e relevant in determining whether an assignment of a

construction contract took place: which party was responsible for the administration of the

project, which pafy ensured the design was correctly canied out, who paid the subcontractors

and materialmen, which party answered questions from the ownerr which parties were on the

job site, which party had ongoing involvement with the project, and which party was

corresponding with the owner.33e

I 16. These factors weigh in APCO's favor. Each party's behavior is consistent with

the assignment of the Helix and CabineTec Subcontracts to Gemstone:

a

a

I

a

Gemslone: Gemstone attempted to "tçrminate" the APCO/Gemstone prime
contract and stopped giving direction and/or orders to APCO. Gemstone told the
subcontractors tò stop working for APCO and that their contracts would be
assumed by Camco. Gemstone also ordered APCO off the site.

Camco: Camco started eiving direction to the subcontractors and dictating thcir
work. Camco sent subcõntracts and/or Ratification agreements to both Helix and

CabineTec. It engaged in negotiations of the respective subcontracts, and it
received billingsiiiectly from Helix and CabineTec, including the rollover of
iheir retention.

Helk: l'lelix did not contact APCO after August 2008 and remained on-site
working directly for Cemstone and Camco. It engaged in subcontract
ne gotiaiions fof the same scope of work as it had initially subcontracted for with
APtO with Camco, and took direction and performed work under Camco's and
Gemstone's direction. Helix submitted pay applications to Camco and even
rolled its retention account over to Camco billings. Helix also represented that it
signed a ratification Contract and subcontract with Camco in its complaint alrd
its amended complaint,

CsbineTec: CabineTec did not contact APCO alter August 2008 and remained
on-site working for Camco. It engaged in subcontract négotiations for the same
scope of work ãs it had initially subcontracted for with APCO with Camco, and
took direction and performed work under Camco's direction. CabineTec

t3' J. Christopher Stuhmer, Inc. v. Centaur Sculplure Galleries, Ltd., Inc., ll0
Nev. 270, 214,871 P,2d 327,330 (1994)
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submiïed pay applications to Camco including all retention. CabineTec also
signed a ratification agreement with Camco.

t APCO: APCO was off-site and did not dictate or control the subcontractors'
work. It did not have any communication with Gemstone or the subcontractors
after August 2008. It did not participate in construction related meetings, did not
receive billings from subcontractors, or submit payment applications on behalf
of subcontractors. In fact, Helix never invoiced APCO for its retention.

I 17. The Contract contained a subcontract assignment provision that assigned

Gemstone APCO's subcontracts upon termination of the Contract.3ao

I 18. The Contract was incorporated into the subcontracts.34l

1 19, Once APCO left the Project, the Helix and CabineTec Subcontracts were

assigned to Gemstone per Gemstone's written notice to APCO.

120, Once Gemstone had those Subcontracts, it facilitated Camco's assumption of

those subcontracts.342

l2 I . After the subcontracts were assigned, Gemstone/Camco were responsible for all

executory obligations including payments for retention and future work.3a3

122. An assignment took place thereby making Gemstone/Camco the party

responsible for payment to the subcontractors.

Helix and ÇaÞtqeTec waived anv ri.gþLto pursue APCO.

123. "Vy'aiver requires the intentional relinquishment of a known right."saa

124. "lf intent is to be inferred from conduct, the conduct must clearly indicate the

party's intention."34s

3oo Exhibit z at 10.4.
to' 5"" Sections l.l of Helix and CabineTec subcontracfs. Helix's Mr. Johnson

admined it rvas Helix's practice to request and review an incorporated prime contract.
Testimony of Bob Johnson (Flelix) Day 2, p,16.

3oz See Exhibit 170/169 Helix's subcontract and Helix Amendment with Camco;
and Exhibit 184, CabineTec's subcontract with Camco.

tot St, Exhibit 2, Section 10.4.
laa Nevada Yellow Cab Corp. v, Eighth Judicial DisÍ. Court ex rel. Cty. of Clark,

123 Nev. 44,49, 152 P.3d 737,740 (2007) (internal citations omitted).
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125. "Thus, the waiver of a right may be inferred when a party engages in conduct so

inconsistent with an intent to enforce the right as to induce a reasonable belief that the right has

been relinquished. "la6

126. In this case, CabineTec's and Helix's intent was clear: they understood that

APCO left the Project. They entered into ratifrcation agreements with Camco and continued

working for Camco and Gemstone on the Project without any further dealings with APCO.

127. Helix and CabineTec did not negotiate entirely new contracts and their

subsequent billings to Camco depicted their retention that was being held by Gemstone, not

APCO. They took orders and direction from Camco employees. They sent billings to Camco.

They submitted change orders to Camco. They showed up to the Project at Camco's direction

and Camco ultimately informed them the Project had shut down. By pursuing this course of

action, it was clear that none of the parties believed APCO was the general contractor on the

Project. This conduct is entirely inconsistent with any claim that APCO was the general

contractor and was responsible for retention or other future payments. APCO paid Flelix and

CabineTec all amounts due while APCO was the general contractor'

Any of the foregoing conclusions of law that would more appropriately be considered to

be f,rndings of fact shall be so deemed.

ORDËR

NOW, THEREFORE, the Court hereby directs entry of the foregoing Findings of Fact

and Conclusions of Law; and

IT IS FURTHER ORDER-ED that, based upon the foregoing Findings of Fact and

Conclusions of Law, and those made regarding the other parlies and claims involved in the

345 Id.
306 Id,
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DISTRICT COURT JUDG

CERTIFICATE

I hereby certify that on ot about the date filed, this document was Electronically

Served to the Counsel on Record on the Clark County E-File Electronic Service List.

consoiidated cases, the Court shall issue a separate Judgment or Judgmenls reflective of the

same at the appropriate time subject to further order of the C urt.

-r/ 
Þ

DATED rhisrX T day of April, 2018

ÊI'rr,uf" h/hrf
LORRATNE TASHIRO
Judicial Executive Assistant
Dept. No. XIII
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Electronically Filed
41261201811:08 AM
Steven D. Grierson
CLERK OF THEMDISTRICT COURT

CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada
co¡poration,

Plaintif[

vS

GEMSTONE DEVELOPMENT WEST, INC.,
Nevada corporation; NEVADA
CONSTRUCTION SERVICES, a Nevada
corporation ; SCOTT FINANCIAL
CORPORATION, a North Dakota
corporation; COMMONWEALTH LAN D
TITLE INSURANCE COMPANY; FIRST
AMERICAN TITLE INSURANCE
COMPANY and DOES I through X,

Defendants.

CASE NO,: A57t228

DËPT. NO,: XIII

Consolidated with:
A571792, A574391 , A577623, A580899,
4583289, 4584730, and 4587168

FINDINGS OF FACT ANI)
CONCLUSIONS OF LAW AS TO THE
CLAIMS OF CACTUS ROSE
CONSTRUCTION CO.,INC.

AND ALL RELATED MATTERS

This matter came on for trial on January l7-19, 23-24,31 and February 6, 2018,

before the Honorable Mark Denton in Dept. 13, and the following parties having appeared

through the following counsel:

Partv Counsel for Partv

Apco Construction Co., Inc. ("Apco")
John RandallJeffries, Esq, and
Mary E. Ilacon, Esq. of the Law
Firm of Spencer Fane LLP

Camco Pacific Construction Co., Inc. ("Camco")
Steven L. Morris, Esq. of the Law
Firm of the Law Firm of Grant
Morris Dodds

Helix Elcctric of Nevada, LLC ("Helix")
Eric Zimbelman, Esq. and the Law
Firm of Peel Brimley LLP

Heinaman Contract Glazing, Inc. ("Heinaman")
Eric Zimbelman, Esq. and the Law
Firm of Peet Brimley LLP

Fast Glass, Inc. ("Fast Glass")
Eric Zimbelman, Esq. and the Law
Firm of Peel Brimley LLP

Cactus Rose Construction Co., Inc. ('oCactus

Rose")

Eric Zimbelman, Esq. and the Law
Firm of Peel Brimley LLP
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SWPPP Compliance Solutions, Inc. ("SWPPP")
Eric Zimbelman, Esq. and the Law
Firm of Peel Brimley LLP

National Wood Products, LLC ('National Wood")
John B. Taylor, Esq. of the Law
Firm of Cadden & Fuller LLP

E&E Fire Protection, LLC ('-E&8")
T. James Truman, Ësq. of the Law
Firm of T. James Truman, &
Associates

A. Procedural Histora.

l. This is one of the oldest cases on the Court's docket. This action arises out

of a construction project in Las Vegas, Nevada known as the Mzurhattan West

Condominiums Project ("the Project") Iocated at West Russell Road and Rocky Hill Street

in Clark County Nevada, APNs 163-32-l0l-003 through 163-32-10l-005, 163-32-l0l-010

and 163-32-l0l-014 (the "Property" and/or "Project"), owned by Gemstone Development

Sy'est, Inc. ("Cemstone" or "the Owner").

2. Gemstone hired APCO, and, subsequently, Camco as its general

contractors, who in tum entered into subcontract agreements with various subcontractors.

In December 2008 the Owner suspended the Project and advised the various contractors

that Gemstone's lender did not expect to disburse further funds forconstruction. The

Project \¡/as never completed. Numerous contractors, including the parties hereto, recorded

mcehqnictc lienc qocincf lhe Þrnnertv

3. After several years of litigation and a Writ Action to determine the priority

of the various lienors (during which the Property was sold, the proceeds of the same held

in a blocked account and this action was stayed), the Nevada Supreme Court ruled that the

Owner's lenders had priority over the proceeds of the sale of the Property, hotding that the

NRS Ch. 108 mechanic's liens were junior to the lenders' deeds of trust. The Court

subsequently ordered the proceeds be released to the lenders, Thereafter, the stay was

lifted and many of the trade contractors continued to pursue claims for non-payment from

APCO and Camco. The trial focused on these claims.

Page 2
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S ignifrcant P re-T rial Orders

Ordcr Grantins Partial Summary Judgment re: Pay-if-Paid. On

January 2,2018, this Court issued an Order græiting a Motion for Partial Summary

Judgment brought by a group of subcontractors represented by the Pee[ Brimley Law Firm

(the "Peel Brimley Lien Claimants"l) and joined in by others. Generally, but without

limitation, the Court concluded that; pursuant to NRS 624.624 and Lehrer McGovern

Bovis, Inc. v. Bullock Insulation, Inc.,l24 Nev..l102, I I l7-18, 197 P.3d 1032, 1042 (Nev.

2008), higher-tiered contractors, such as APCO and Camco, are required to pay their

Iower-tiered subcontractors within the time periods set fonh in NRS 624.626(l) and may

not fail to make such payment based on so-called "pay-if-paid" agreements ("Pay-iÊPaid")

that are against public policy, void and unenforceable except under limited circumstances.

Accordingly, the Court ruled that APCO and Camco may not assert or rely on any defense

to their payment obligations, if any, to the party subcontractors that is based on a pay-if-

paid agreement,

2. Order on Pcel Brimlev Lien Claip-a,ntsj..Mglipn in Limine Aqainst

Camco. On December 29,2017 the Court issued an order on motions in lintine brought by

the Peel Brimley Lien Claimants Against Camco. Specifically, the Court precluded Camco

from assefiing or offering evidence that any of the Peel Brimley Lien Claimants' work on

the Project was (i) defective, (ii) not done in a workmanlike manner or (iii) not done in

compliance with the terms of the parties' agreement because Camco's person most

knowledgeable was not aware of any evidence to support such claims. For the same

reason, the Court also precluded Camco from asserting or offering evidence at trial that the

Peel Brimley Lien Claimants have breached their agreements other than with respect to

pay-if-paid agreements, evidence and argument of which is otherwise precluded by rhe

Parlial Summary Judgment di.scussed above, For the sarne reason, the Court also precluded

Camco from asserting or offering evidence at trial to dispute the amounts invoiced, paid

t The Peet Brimley Lien Claimants are: Helix, Heirrarnan, Fast Glass, Cactus Rose and SWPPP

B.
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and that remain to be owed as asserted by the Peel Brimley Lien Claimants in their

respective Requests for Admission. For the same reason, the Court also precluded Camco

from asserting or offering evidence at trial that any liens recorded by the Peel Brimley

Lien Claimants were in any way defective or unþerfected and are otherwise valid and

enforceable.

C. Findinqs of Fact.

Having received evidence and having heard argument of counsel, the Court makes

the following Findings of Fact:

l. The original general contractor on the Project was APCO. Gemstone and

APCO entered into the ManhattanWest General Construction Agreement for GMP (the

"APCO-Gemstone Agreement") on or about September 6, 2006. [See Exhibit 2].

.?.. Among other things, and in exchange for a guaranteed maximum price

("GMP") of $153,472,300.00 as forth in the APCO-Gemstone Agreement (Ex. 2,'ll

5.02(a)), APCO agreed to:

r "Complete the work" required by the APCO-Gemstone Agreement,

"fumish efñcient business administration and superintendence" and "use its

best effo¡rs to complete the Project;" [Ex 2.,1T2.01(a)];

.'o...engagecontractors,subcontractors,sub-subcontractors,service

providers, [and others, collectively referred to as "'l'hird-Party Service

Providers"] to perform the work..."; [Ex 2., fl 2.02(a)];

e Monthly submit to Gemstone "applications for payment for the previous

month on forms similar to AIA G702 and G703 and a corresponding

approved Certificate for Payment;" [Ex 2.,'1f 5.05(a)]. Each payment

application was to be "based on a Schedule of Values ßhatl shall allocate

the entire CMP among the various portions of the Work" with APCO's fee

to be shown as a separate line item." [Ex 2., tf 5.05(b).1; The paymenr

applications ì¡/ere to "shor¡r the Percentage of Completion of each portion of

Page 4

1061



I
't

3

4

5

6

7

I
9

r0

1t

t2

13

l4
15

16

l7
18

19

20

2t
22

23

24

25

26

27

28
MÅRK R. PES¡YÕru

ÐI$TRICT JUNGË

DËFARTÊ]ENT THIRTEËN
LAS VEGAS. NV 89T55

the Work as of the end of the period covered by the Application for

Payment. [Ex 2., ï 5.05(c)]; and

. Upon receipt of a monthly progress payment, "promptly pay each Third-

Party Service Provider the amount represented by the portion of the

Percentage of the Work Completed that was completed by such Third-Party

Service Provider2 during the period covered by the corresponding Progress

Payment." [Ex 2.,11 5.05(gi];

3. APCO in tum hired various subcontractors to perform certain scopes of

work and provided its form Subcontract Agreement to its subcontractors ("the APCO

Subcontract"). Cactus Rose did not work for APCO on the Project and only first provided

work after APCO ceased work on the project and, as discussed below, Gemstone hired

Camco as the general contractor to replace APCO. APCO ceased work on the Project in or

about the end of August 2008. APCO and Gemstonc each claim to have terminated the

other.

4. After APCO ceased work on the project, Gemstone hired Camco to be its

general contractor pursuant to an Amended and Restaled ManhattanWesl General

Construction Agreement effective as of August 25, 2008 ("the Camco-Gemstone

Agreement"), [S'ee Exhibit 162].

5. On cross examination, Camco's Dave Parry could not point to any portion

of the Camco-Gemstone Agreement that required Camco to supervise the work of the

subcontractors. [TR5-50: l7-51 :9]. Nothing in Article II ("General Contractor

Responsibilities") obligates Camco to supervise the work or the subcontractors, ISee Ex.

162, {Arricle II]. Pany did not deny that Camco.was "essentially ... there to lend [itsJ

license" to Cemstone. [TR5-50: I 5-l 7].

6. Mr. Parry described Camco as "more of a construction manager at this point

2 Because the only Third-Party Service Providers al issue on this trial were subcontractors, the Court
witl herein use the terms "subcontractor" and "Third-Party Service Provider" interchangeably and
synonymously.
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than a general contractor" [TR5-31 :10-1 l3], Nonetheless, the Camco-Gemstone

Agreement is plainly called a "General Construction Agreement," The Camco-Gemstone

Agreement also requires Camco, in the same way that APCO did, to aggregate pâyment

applications from subcontractors and prepare and submit to Gemstone payment

applications for the amounts represented by the subcontractor payment applications and

Camco's fee. [See Ex. 162-008-010;T7,01].

7. Camco continued the same payment application format and numbering and

same schedule of values that APCO had been following. [See Exhibit 218; TR5-30:21-

3l:44]. Like APCO before it, Camco compiled and included in its payment applications to

Gemstone the amounts billed by its subcontractors, including Cactus Rose. [.See e.9.,

Exhibit 522-001-0lll. Also, like the APCO-Gemstone Agreement, the Camco-Cemstone

Agreement required Camco, upon receipt of a progress payment from Gemstone, to

"promptly pay each [subcontractor] the amount represented by the portion of the

Percentage of the rü/ork Completed that was completed by such [subcontractor]." [Ex. 162-

010, 1[7.03(e)].5 It is only after Cemstone announced that the Project would be suspended

that Camco asserted otherwise.

8. Camco's initial letter to subcontractors following Gemstone's

announcement demonstrates both that it believed it had subcontract$ (because it purported

to terminate the same) and that it intended to continue to forward payment applications to

Gemstone. fSee e.g., Exhibit 804-003-0041. Specifically, Camco wrote:

Camco is left with no choice but to tenninate our agreement with Gemstone and

all subcontracts on the Project, including our agreement with your company,
Accordingly, we have terminatcd for cause our agreement with Gemstone,
effective December 19, 2008, and we hereby terminate for convenience our
subcontract with your company, effective immediately.

Please submit to Camco all arnounts you believe are due and owing on your
subcontract. We willreview and advise you of any issues regarding any amounts

3 Testimony of Dave Parry.
a Testimony of Dave Parry,

' Unlike APCO and the subçonlractors, no retention was to be withheld from the contractor's fee to be

paid to Camco (through retcntion continued to be withhetd from subcontractors). [Ex. 162-0 10, II7.03(a)].
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you claim are owed, For all amounts that should properly be billed to Gemstone,

Camco will forward to Gemstone such amounts for payment y Gemstone. If your
claims appear to be excessive, we will ask you to justify andlor revise the amount.

[See e,g,, Ex. 804-003-004].

9. Camco quickly retracted its initial communication and replaced it with a

second letter [.See e.g.,8x,804-005-007] asking the subcontractors to "please disregard

previous letter which was sent in error." lSee e.g,, Ex. 804-005]. Among other things,

Camco's second letter:

o Deleted its statement that it had terminated the Camco-Gemstone

Agreement (while continuing to terminate the subcontractors);

r Asserts that the subcontractors agreed to Pay-if-Paid and accepted the risk

of non-payment from the owner (which is also Pay-if-Paid); and,

r Stated, inaccurately, that "Camco's contract with Gemstone is a cost-plus

agreement wherein the subcontractors and suppliers were paid directly by

Gemstone and/or its agent Nevada Construction Services." [See e,g., Ex,

804-0071.

While Gemstone eventually did make partial payment to some subcontractors through

NCS and not Camco [see discussion, infral, the Camco-Gemstone Agreement expressly

required Camco, upon receipt of a progress payment from Gemstone, to "promptly pay

each [subcontractor] the amount represented by the portion of the Percentage of the Work

Completed that was completed by such fsubcontractor]." [Ex. 162-010, {i.03(e)].

10. Some subcontractors stopped working after APCO lefl the Project. Others,

such as Helix, continued to work on the Project and began working for Camco as the

general contractor. Others, such as Heinaman, Fast Class, Cactus Rose and SWPPP started

working on the Project only añer APCO left and worked only for Camco.

I l. Camco presented some subcontractors with a standard form subcontract

Agreement ("the Camco Subcontract"), a representative example of which is Camco's

Page 7
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subcontract with Fast Gtass. [See Exhibit 801-007-040; TR5-57:8-t66].

12. However, Cactus Rose and Camco never entered into the Camco

Subcontract. lnstead, the agreement between Cactus Rose and Camco is memorialized by a

Time & Material Authorization ("the Cactus Rose Agreement") by which Camco agreed to

hire Cactus Rose to perform certain scopes of work (specifically, replacing non-compliant

firestopping and other related work) in exchange for payment of Cactus Roses' costs for

(l)labor (at stated standard, overtime and double time rates), (2) materials plus a 30%

markup and equipment (at stated daily rates). [,See Exhibft 60f].

13. Cactus Rose submitted multiple invoices to Camco totaling $363,591.44,

was paid 5124,964.19 and is still owed 9238,627.25 for its work on the Project. [See

Exhibit 604-007-0191,

14. Cactus Rose presented undisputed evidence that Cactus Rose timely

recorded a mechanic's lien, as amended ("the Cactus Rose Lien"), ptusuant to NRS

Chapter 108 and perfected the same. [See Exhibits 605, 606, 607J. The Cactus Rose Lien

identiFred both Camco as the "person by whom the lien claimant was employed or to

whom the lien claimant furnished or agreed to furnish work, materials or equipment." [.See

Ex, 606-0021.

15. After the project closed, Cactus Rose entered bankuptcy. Its Trustee

authorized and employed the Peel Brimley fìrm to prosecute Cactus Rose's claims in this

action, [See Exhibit 622].

16. Owing to the passage of time, no live witness was available to testify on

Cactus Rose's behalf. However, the Cou¡l admirted without objection the Declaration of

Cactus Rose's president, Dave Hofelich, which was signed in May 2010 attesting to the

foregoing facts ("the Hofelich Declaration"). Camco has not disputed these facts or offered

any contrary evidence.

17. Based on the foregoing, the Court finds, as anested by the Hofelich

6 'Iestimony of Dave Parry
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Declaration and as set forth in the other admifted exhibits relating to Cactus Rose, that (i)

Camco agreed to pay Cactus Rose for its work, (ii) Cactus Rose performed and invoiced

Camco for its work consistent with the Cactus Rose Agreement, (iii) Camco breached the

Cactus Rose Agreement by failing without excuse to pay Cactus Rose the sum of

5238,627.25 and (iv) Cactus Rose recorded and perfected the Cactus Rose Lien .

18. Any finding of fact herein that is more appropriately deemed a conclusion

of law shall be treated as such.

FROM the foregoing Findings of Fact, the Court hereby makes the following

B. Conclusions of Law.

l. "Basic contract principles require, for an enforceable contract, an offer and

acceptance, meeting of the minds, and consideration," May v. Anderson, l2l Nev. 668,

672, I l9 P.3d 1254,1257 (2005). A meeting of the minds exists when the parties have

agreed upon the contract's essential terms, Roth v. Scoff, I l2 Nev, 1078, 1083, 921 P,2d

1262, 1265 (1996). Which terms are essential "depends on the âgreement and its context

and also on the subsequent conduct of the parties, including the dispute which arises, and

the remedy sought." Restatement (Second) of Contracts $ I 3 I cmt, g ( 1981). IWhether a

conract exists is a question of fact and the District Court's hndings will be upheld unless

they are clearly erroneous or not based on substantial evidence. May, l2l Nev. at 67213,

I l9 P.3d 
^r 

1257 .

2. The Court concludes that Camco entered into and breached the Cactus Rose

Agreement by failing, without excuse, to pay Cactus Rose in full for the invoiees it

submitted and for the work it performed in the amount of $238,627.25 and that Cactus

Rose is entitled to judgment for that amount, exclusive of interest, costs and attorney's

fees.

3, Alternatively, the Court concludes that there is an implied contract belween

Cactus Rose and Camco and that Cactus Rose is entitled quantum meruit damages for

recovery of the full and reasonable value of the work it has performed. See Cerlified Fire
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Prot. Inc. v. Precision Constr.,l28 Nev. 371,379,283 P,3d 250,257 (2Û12) ("quanlum

meruit's first application is in actions based upon contracts implied-in-fact."). A contract

implied-in-fact must be "manifested by conduct." /d, at 380 citing Smith v, Recrion Corp.,

9l Nev. 666,668,541 P.2d 663,664 (1975); Hay v. Hay, 100 Nev. 196, 198,678 P,zd

672,674 (1984). It "is a true contract that arises from the tacit agreement of the parties."

Id.To find a contract implied-in-fact, the fact-finder must conclude that the parties

intended to contract and promises were exchanged, the general obligations for which must

be suffrciently clear. Id. Here, Cactus Rose and Camco clearly intended to enter into a

contract whereby Cactus Rose would perform work for Camco and Camco would pay

Cactus Rise for its work.

4. Vühere an implied-in-fact contract exists "guantum meruit ensures the

laborer receives the reasonable value, usually market price, for his services." Precision

Constr.,l28 Nev. at 380 citing Restatement (Third) of Restitution and Unjust Enrichment

$ 3l cmt. e (201 l), .Sacft v. Tomlin,l l0 Nev. 204, 208, 871 P.2d 298,302 (1994) ("The

doctrine of quantum meruit generally applies to an action .,. involving work and labor

performed which is founded on a[n] oral promise [or other circumstances] on the part of

the defendant to pay the plaintiff as much as the plaintilf reasonably deserves for his labor

in the absence of an agreed upon amount."). Cactus Rose is therefore entitled quantum

meruit damages in the amount of $238,627.25 for recovery of the full and reasonable value

of the work it performed. See Certified Fire Pro!., I 28 Nev. at 380.

5. The Court rejects Camco's argument that it is not liable to Cactus Rose (and

other subcontractors) because it never received payment from Cemstone who instead made

payments to subcontractors through the disbursement company, NCS. Camco's position

notwithstanding, both the Camco-Cemstone Agreement and the Camco Subcontract

demonstrate that (consistent with the APCO-Gemstone Agreement and the APCO

Subcontract) payments to subcontractors were intended to florv through the general

contractor, Camco presented no evidence that Cactus Rose or any other subcontractor

Page l0
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consented in advance to Gemstone's eventual decision to release payments (in part)

through NCS and not Camco.

6. Similarly, the Court rejects Camco's contention that the Court's decision on

Pay-if-Paid is inapplicable because it was "impossible" for Camco to have paid Helix and

other subcontractors. Camco presented no evidence that it, for example, declared

Gemstone to be in breach for failing to make payments through Camco rather than through

NCS. Instead, Camco appearc to have acceded to Gemstone's deviation from the contract

and, at least until Gemstone announced that it was suspending construction, continued to

process subcontractor payment applications and submit them to Gemstone. Camco's

"impossibility" claim is, in any event, another form of Pay-iÊPaid, against the public

policy of Nevada, void and unenforceable and barred by this Court's summÍùy judgment.

7. Speciflrc to Cactus Rose, the Court concludes that Camco's reliance on any

form of Pay-if-Paid (i.e ,, e ven if the same could be deemed permissible under Nevada law)

is inapplicable to its relationship with Cactus Rose because nothing in the Cactus Rose

Agreement sets forth any Pay-if-Paid Agreement and Cactus Rose did not agree to the

Camco Subcontract.

8. Cactus Rose is therefore awarded the principal sum of 9238,627.25 (i.e.,

exclusive of interest, costs and attomey's fees) against Camco and may apply for judgment

as to the same.

9. The Court denies all of Camco's affirmative defenses.

10. Cactus Rose is entitled to prejudgment interest pursuant to NRS 108,237

and/or NRS I 7.130 and is granted leave to apply for the same by way of an arnendment or

supplement to these llindings of Fact and Conclusions of Law and for judgment as to the

same.

I I . Cactus Rose is the prevailing party and/or prevailing lien claimant as to

Camco and is entitled to an award of reasonable attorney's fees pursuant to NRS 108.237,

Cactus Rose is granted leave to apply for the same by way of an amendment or supplement

llage I I
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to these Findings of Fact and Conclusions of Law and for judgment as to the same.

12. As the prevailing party, Cactus Rose may also apply for an award of costs

in accordance with the relevant statutes and for judgment âs to the same.

13. Any conclusion of law herein that is more appropriately deemed a f,rnding

of,fact shall be treated as such.

ORDER

NOW, THEREFORE, the Court hereby directs entry of the foregoing Findings of

Fact and Conclusions of Law; and

IT IS FURTHER ORDERED that, based upon the foregoing Findings of Fact and

Conclusions of Law, and those made regarding the other parties and claims involvcd in the

consolidated cases, the Court shall issue a separate Judgment or Judgments reflective of the

same at the appropriate time subject to further

Ir Is so ORDERED tn;rQlt^v
order the Court

2018.

D CO JUDGE

CEBTIFICATE

I hereby certil'y that on or about the date filed, this document was

Electronically Served to the Counsel on Record on the Clark Counry E-File Electronic

service List' 
ffi^^rñ hr,*,

LORRAINE TASHIRO
Judicial Executive Assistant
Dept. No. XIII
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DISTRJCT COURT

CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada
corporation,

Plaintiff,

vs

GEMSTONE DEVELOPMENT WËST, INC.,
Nevada corporation; NEVADA
CONSTRUCTION SERVICES, a Nevada
corporation; SCOTT FINANCIAL
CORPORATION, a North Dakota
corporation; COMMONWEALTH LAND
TITLE TNSURANCE COMPANY; FIRST
AMERICAN TITLE INSURANCE
COMPANY and DOES I through X,

Defendants.

Electronically Filed
4126120'1811:08 AM
Steven D. Grierson
CLE OF THE

CASE NO,: A571228

DEPT. NO.: XIII

Consolidated with:
A57 l7 92, A57 439 t, A57 7 623, 4580889,
4583289, 4584730, and 45871 68

FINDINGS OF FACT AND
CONCLUSIONS OF LAW AS TO THE
CLAIMS OF HEINAMAN CONTRACT
GLAZING

AND ALL RELATED MAT.|-ERS

This matter cilne on for trial on January l7-19, 23-24,31 and February ó, 2Û18,

before the Honorable Mark Denton in Dept, 13, and the following parties having appeared

through the following counsel:

Party Counsel for Party

Apco Construction Co., Inc, ("Apco")
John Randall Jeffries, Esq, and
Mary E. Bacon, Esq. of the Law
Firm of Spencer Fane LLP

Camco Pacific Construction Co., Inc. ("Camco")
Steven L. Morris, Esq. of the Law
Firm of the Law Firm of Grant
Monis Dodds

Helix Electric of Nevada, LLC ("Helix")
Eric Zimbelman, Esq. and the Law
Firm of Peel Brimley LLP

Fleinaman Contract Clazing, Inc. ("Heinaman")
Eric Zimbelman, Esq. and the Law
Firm of Peel Brimley LLP

Fast Glass, Inc. ("Fast Glass")
Eric Zimbelman, Esq, and the Law
Firm of Peel Brimley LLP

Cactus Rose Construction Co., Inc. ("Cactus

Rose")

Eric Zimbelman, Esq, and the Law
Firm of Peel Brimley LLP
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SlJ/PPP Compliance Solutions, Inc. ("SWPPP")
Eric Zimbelman, Esq. and the Law
Firm of Peel Brimley LLP

National Wood Products, LLC ('National Wood")
John B, Taylor, Esq, of the Law
Firm of Cadden & Fuller LLP

E&E Fire Protection, LLC ('E&E")
T. James Truman, Esq, of the Law
Firm of T. James Truman, &
Associates

A. Procedural History.

L This is one of the oldest cases on ìhe Court's docket. This action arises out

of a construction project in Las Vegas, Nevada known as the Manhattan West

Condominiums Project ("the Project") located at Vy'est Russell Road and Rocky Hill Street

in Clark County Nevada, APNs 163-32-l0l-003 through 163-32-10l-005, 163-32-l0l-010

and I 63-32- l 0l -014 (the "Property" and/or "Project"), owned by Cemstone Development

West, Inc, ("Gemstone" or "the Owner").

2. Oemstone hired APCO, and, subsequently, Camco as its general

contractors, who in turn entered into subcontract agreements with various subçontractors.

In December 2008 the Owner suspended the Project and advised the various contractors

that Cemstone's lender did not expect to disburse further funds for construction. The

Project was never completed, Numerous contractors, including ttre parties hereto, recorded

msnhanintc I ipnc qaeìnst the Þrnnerfr¡qÉtq¡¡¡ú¡ !¡¡v ¡ ¡ vrr¡ !J ¡

3. After several years of li(igation and a Writ Action to determine the priority

of the various lienors (during which the Property was sold, the proceeds of the same held

in a blocked account and this action was stayed), the Nevada Supreme Court ruled that the

Owner's lenders had priority over the proceeds of the sale of the Property, holding that the

NRS Ch. 108 mechanic's liens were junior to the lenders' deeds of trust. The Court

subsequently ordered the proceeds be released to the lenders- 'l'hereafter, the stay was

lifted and many of the trade contractors continued to pursue claims for non-payment from

APCO and Camco. The trial focused on these claims.

Ilage 2
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B. Significant Pre-Trial 0rders

I Order Grantins Partial .Iudpment re: Pav-if-Paid On

Janua¡y 2,2018, this Court issued an Order granting a Motion for Partial Summary

Judgment brought by a group of subcontractors represented by the Peel Brimley Law Firm

(the "Peel Brimley Lien Claimants"r) and joined in by others. Generally, but without

limitation, the Court concluded that; pursuant to NRS 624.624 and Lehrer McGovern

ßovis, Inc.v. Bullocklnsulation, Inc,,l24Nev. 1102, lt17-18, l97P.3d 1032, 1042(Nev.

20û8), higher-tiered contractors, such as APCO and Camco, are required to pay their

lower-tiered subcontractors within the time periods set forth in NRS 624.626(l) and may

not fail to make such payment based on so-called "pay-if-paid" agreements ("Pay-if-Paid")

that are against public policy, void and unenforceable except under limited circumstances.

Accordingly, the Court ruled that APCO and Camco may not assert or rely on any defense

to their payment obligations, if any, to the party subcontractors that is based on a pay-if-

paid agreement.

2. Order on Peel B Lien Claimants'Motion Limine Asainst

Camco, On December29,20l7 the Court issued an order on molions in limine brought'by

rhe Peel Brimley Lien Claimants Against Camco. Specifically, the Court precluded Camco

from asserting or offering evidence that any of the Peel Brimley Lien Claimants' work on

the Project was (i) defective, (ii) not done in a workrnanlike manner or (iii) not done in

compliance with the terms of the parties' agreement because Camco's person most

knowledgeable was not aware of any evidence to support such claims. For the same

reason, the Court also precluded Carnco from asserting or offering evidence at trial that the

Peel Brimley Lien Claimants have breached their agreements other than with respect to

pay-if-paid agreements, evidence and argument of which is otherwise precluded by the

Partiat Summary Judgment discussed above, For the same reason, the Court also preeluded

Camco from asserting or offering evidence at trial to dispute the amounts invoiced, paid

I The Peel Brimley Lien Claimants are: He lix, Heinaman, Fast Glass, Cactus Rose and SWPPP

Page 3
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and that remain to be owed as asserted by the Peel Brimley Lien Claimants in their

respective Requests for Admission. For the same reason, the Courl also precluded Camco

from asserting or offering evidence at trial that any liens recorded by the Peel Brimley

Lien Claimants were in any way defective or unperfected and are otherwise valid and

enforceable.

C. Findines of Fact.

I{aving received evidence and having heard argument of counsel, the Court makes

the following Findings of Fact:

1. The original general contractor on the Project was APCO. Gemstone and

APCO entered into the ManhattanWest General Construction Agreement for GMP (the

"APCO-Gemstone Agreement") on or about September 6, 2006, [See Exhibit 2].

2. Among other things, and in exchange for a guaranteed maximum price

("GMP") of $ 153,472,300.00 as forth in the APCO-Gemstone Agreement (Ex. 2' 'li

5.02(a)), APCO agreed to:

. "Complete the work" required by the APCO-Gemstone Agreemcnt,

"fumish efficient business administration and superintendence" and "use its

best efforts to complete the Project;" [Ëx 2', J[2.0](a)];

. "...engagecontractors,subcontractors,sub-subcontractors,service

providers, [and others, collectively refened to as "Third-Pafiy Service

Providers"] to perform the work..."; [Ex 2., 'l[ 2.02(a)];

o Monthly submit to Gemstone "applications for payment for the previous

month on forms similar to AIA G702 and G703 and a corresponding

approved Certifìcate for Payment;" [Ex 2., fl 5.05(a)], Each payment

application was to be "based on a Schedule of Values [that] shall allocate

the entire GMP among the various portions of the Work" with APCO's fee

to be shown as a separate line item." [Ex 2., T 5.05(b)]; The payment

applications were to "show the Percentage of Completion of each portion of
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the Work as of the end of the period covered by the Application for

Payment. [Ex 2., J[5.05(c)]; and

. Upon receipt of a monthly progress payment, "promptly pay each Third-

Party Service Provider the amount represented by the portion of the

Percentage of the Work Completed that was completed by such Third-Party

Service Provider2 during the period covered by the corresponding Progress

Payment." [Ex 2,, ï 5.05(g)l;

3. APCO in turn hired various subcontractors to perform certain scopes of

work and provided íts form Subcontract Agreement to its subcontractors ("the APCO

Subcontract"). Heinaman did not work for APCO on the Project and only frrst provided

work after APCO ceased work on the project and, as discussed below, Gemstone hired

Camco as the general contractor to replace APCO. APCO ceased work on the Project in or

about the end of August 2008. APCO and Gemstone each claim to have terminated the

other.

4. After APCO ceased work on the project, Gemstone hired Camco to be its

general contractor pursuant to an Amended and Restated ManhattanWest General

Construction Agreement effective as of August 25,2008 ("the Camco-Gemstone

Agreement"), [,See Exhibit 162],

5, On cross examination, Camco's Dave Pary could not point to any portion

of the Camco-Cemstone Agreement that required Camco to supervise the work of the

subcontractors. [TR5-50: t 7-51:9]. Nothing in Article II ("Ceneral Contractor

Responsibilities") obligates Camco to supervise the work or the subcontractors. [See Ex.

162, 'ilArticle II]. Pany did not deny that Camco was "essentially ,. . there to lend [itsJ

license" to Gemstone. [TR5-50: I 5-l 71.

6. Mr. Pany described Cameo as "morc of a eonstruction manager at this point

2 Because the only Third-Party Service Providers at issue on this nial were subcontractors, the Court
will herein use the terms "subcontractor" and "Third-Party Service Provider" interchangeably and

synonymously.
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than a general contractor" [TR5-3t:10-l l3]. Nonetheless, the Camco-Gemstone

Agreement is plainly called a "General Construction Agreement," The Camco-Gemstone

Agreement also requires Camco, in the same way that APCO did, to aggregate payment

applications from subcontractors and prepare and submit to Gemstone payment

applications for the amounts represented by the subcontractor payment applications and

Camco's fee. [,See Ex. 162-008-010;T7.01].

7. Camco continued the same payment application format and numbering and

same schedule of values that APCO had been following. [See Exhibit 218; TR5-30:21-

3l :44]. Like APCO before it, Camco compiled and included in its payment applications to

Gemstone the amounts billed by its subcontractors, including Heinaman, lSee e.g., Exhibit

522-001-0111, AIso like the APCO-Gemstone Agreement, the Camco-Gemstone

Agreement required Camco, upon receipt of a progress payment from Gemstone, to

"promptly pay each [subcontractor] the amount represented by the portion of the

Percentage of the Work Completed that was completed by such [subcontractor]." [Ex. 162-

010,117,03(e)].5 tt is only after Gemstone announced that the Project would be suspended

that Camco asserted otherwise.

8, Camco's initial letter to subcontractors following Gemstone's

ânnouncement demonstrates both that it believed it had subcontracts (because it purported

to terminate the same) and that it intended to continue to forward payment applications to

Gemstone. fsee e.g., Exhibit 804-003-004J. Specifically, Camco wrote:

Camco is left with no choice but to terminate our agreement with Cemstone
and all subcontracts on the Project, including our agreement with your
company, Accordingly, we have terminated for cause our agreernent with
Gemstone, effective December 19, 2008, and we hereby terminate for
convenience our subcontrâct with your company, effective immediately,

Please submit to Camco all amounts you believe are due and owing on your

subcontract. We will review and advise you of any issues regarding any
I Testimony of Dave Parry.
a Testimony of Dave Parry.
t Unlike APCO and the subcontractors, no retention was to be withheld from the conFactor's fee to be

paidtoCamco(throughretentioncontinuedtobewithheldfromsubcontractors),[Ex. 162-010,T7.03(a)].
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amounts you claim are owed. For all amounts that should properly be billed to
Gemstone, Camco will forward to Gemstone such amounts for payment y
Gemstone. If,your claims âppeär 1o be excessive, we will ask you to justify
and/or revise the amount,

[See e.g., Ex. 804-003-004].

9. Camco quickly retracted its initialcommunication and replaced it with a

second letter [.See e.g., Ex.804-005-007] asking the subcontractors to "please disregard

previous letter which was sent ín error." fSee e.g., Ex. 804-005J. Among other things,

Camco's second letter:

r Deleted its statement that it had terminated the Camco-Gemstone

Agreement (while continuing to terrninate the subcontractors);

e Asserts that the subcontractors agreed to Pay-if-Paid zurd accepted the risk

of non-payment from the owner (which is also Pay-if-Paid); and,

r Stated, inaccurately, that "Camco's contract with Gemstone is a cost-plus

agreement wherein the subcontractors and suppliers were paid directly by

Gemstone and/or its agent Nevada Construction Services." [See e.g., Ëx.

804-0071.

While Gemstone eventually did make partialpayment to some subcontractors through

NCS an<i not Camco [see discussion, infraf, the Camco-Gemstone Agreement expressiy

required Camco, upon receipt of a progress payment from Gemstone, to "promptly pay

each [subcontractor] the amount represented by the portion of the Percentage of the Work

Completed that was completed by such lsubcontractor]." [Ex, 162-010, !T7,03(e)].

10. Some subcontractors stopped working after APCO left the Project. Others,

such as Helix, continued to work on the Project and began working for Camco as the

general contractor. Others, such as Heinaman, Fast Glass, Cactus Rose and SWPPP started

working on the Project only after APCO left and worked only for Camco.

I L Camco presented some subcontractors with a standard form subcontract

Agreement ("the Camco Subcontract"), a representative example of which is Çamco's

Fage 7
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subcontract with Fast Glass. [,See Exhibit 801-00?'040; TR5-57:8-166].

12. However, Heinaman and Camco never entered into the Camco Subcontract.

Instead, the agreement between Camco and Heinaman is memorialized by a Letter of

lntent to proceed with the Work and Memorandum of Understanding Regarding Terms

and Conditions between Heinaman, Camco and Gemstone. [Exhibit 701 - "the Heinaman

Agreement"]. The Heinaman Agreement provides, among other things:

. "CAMCO and Cemstone both promise to pay and to be liable to

[Heinamanj,.."

. "CAMCO and Gemstone agree to be jointly and severally liable for

payment of [Heinaman's invoices]" and to "pay [Heinaman on the fifth day

after receipt of an Invoice from [Heinaman];"

. "Each [Heinaman] invoice shatl be paid without retention;"

. "Each invoice shall be [prepared on a Time and Material basis plus l57o

standard mark up on each invoice for Overhead and l0% mark up on each

invoice for Profit;"

o CAMCO and Gemstone authorize [HeinamanJ to proceed with the scope of

work as referenced herein.;" and

¡ The Parties understand that this document shall be binding on all Parties

until a different contract is signed by all parties."

[Ex. 701J.

13. Heinaman's representâtive, Mark Heinaman, testified that there is no

"different contract signed by all Parties." Camco did not dispute this testimony or offer any

contract signed by Heinaman, Camco and Gemstone.

14. ln fact, Heinaman offered, and the Court admitted, a separate agreement

betlveen Camco, Gemstone, Scott Finaneial Corporation ("SCF" - Gemstone's lender) and

Nevada Construction Services, Inc. ("NCS") titled ManhattanWest Heinaman Contract

6 Testimony of Dave Parry
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Glazing Funding Instruction Agreement ("the Heinaman Funding Agreement") that

confrrms:

r "[]t is in the best interests if the project to engage Heinaman . , ,;" and

. "Heinaman has demanded the right to invoice Camco weekly and requires

that Camco pay each invoice withirr five calendar days,"

fExhibit 7lE-002J. In addition, the Fleinaman Funding Agreement identifies a source of

payments to Heinaman (monies in the NCS account previously "earmarked" to pay â

terminated glazing contractor) and sets forth a procedure as between Camco, Gemstone,

Scott and NCS to make payments to Fleinaman for its work. [Ex. 718-002-004J Heinaman

was not a party to the Heinaman Funding Agreement.

15. Consistent with the Heinaman Agreement (i.e., time and materials plus l5%

overhead and l0% profit), Heinaman submitted multiple invoices to Camco, some of

which were paid [see Exhibit 702-001-003] and some of which were unpaid [see Ex.702-

004-007]. Heinaman's unpaid invoices total $187,525.26. The Court finds that Camco

agreed to pay all of Heinaman's invoices, breached the Heinaman Agreement by failing to

pay the unpaid invoices and owes Heinaman the principal sum (i.e., exctusive of interest,

costs and attorney's fees) of $187,525,26.

16. The Court further finds that Heinaman performed the work for which it

invoiced, [See e.g., Exhibits 704,705. 706,707 and 708 (project record documents)].

Based in part on the undisputed testimony of Mark Heinaman the Couft finds that

Heinaman's invoices represent a reasonable value for the work performed.

17. Heinaman presented undisputed evidence, and the Court f,rnds, that

Heinaman timely recorded a mechanic's lien, as amended ("the Heinaman Lien"), pursuant

to NRS Chapter 108 and perfected the same. [,See Exhibit 703]. The Heinaman Lien

identified both Camco as the "person by whom the lien claimant was employed or to

whom the lien claimant fumished or agreed to furnish work, materials or equipment." [.9ee

Ex.703-0381.
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18. Any finding of fact herein that is more appropriately deemed a concluston

of law shall be treated as such.

FROM the foregoing Findings of Fact, the Court hereby makes the following

B. Conclusions of Law.

1, "Basic contract principles require, for an enforceable contract, an offer and

acceptance, meeting of the minds, and consideration." May v. Anderson,l2l Nev. 668,

672,ll9 P.3d 1254, 1257 (2005), A meeting of the minds exists when the parties have

agreed upon the contract's essential terms. Roth v. .Scoff, I l2 Nev. 1078, 1083, 921 P.2d

1262,1265 (1996). lü/hich terms are essential "depends on the agreement and its context

and also on the subsequent conduct of the parties, including the dispute which arises, and

the remedy sought." Restatement (Second) of Contacts $ l3l gmt. g (1981). Whether a

contract exists is a question of fact and the District Court's findings will be uphetd unless

they are clearly erroneous or not based on substantial evidence. May,l2l Nev. at 672-73,

I l9 P.3d at 1257.

2. The Court concludes that Camco entered into and breached the Fleinaman

Agreement by failing, without excuse, to pay Heinaman in full for the invoices it

submitted and for the work it performed in the amount of $187,525.26 and that Heinaman

is entitled to judgment for that amount, exclusive of interest, costs and attorney's fees.

3. Alternatively, the Court concludes that there is an implied contract between

Heinaman and Camco and that Heinaman is entitled quanlum meruil damages for recovery

of the full and reasonable value of the work it has performed. See Certified Fire Prol. Inc.

v, Precision Constr., 128 Nev. 371,379,283 P.3d 250,257 (2012) ("quantum meruit's

first application is in actions based upon contracts implied-in-lact,"), A contract imptied-

in-fact must be "manifested by conduct." Id. at 380 citing Smith v. Recrion Corp.,9l Nev.

666,668,541 P.zd 663,664 (1975); Hay v. Hay, 100 Nev. I 96, 198, ó78 P.2d 672,674

(1984). It "is a true contract that arises from the tacit agreement of the parties." Id. To frnd

a contract implied-in-fact, the fact-finder must conclude that the parties intended to

Page l0
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contract and promises were exchanged, the general obligations for which must be

sufficiently c.lear. Id. Here, Heinaman and and Camco clearly intended to enter into a

contract whereby Heinaman would perform work for Camco and Camco would pay

Heinaman for its work.

4. Where an implied-in-fact contract exists "quünrum meruit ensures the

laborer receives the reasonable value, usually market price, for his services ," Precision

Constr.,l28 Nev. at 380 citing Restatement (Third) of Restitution and Unjust Enrichment

$ 3l cmt. e (201 l), .Søc,t v. Tomlin,l l0 Nev. 204, 208, 871 P.2d 298, 302 (1994) ("The

doctrine of quantum meruiÍ generally applies to an action .,. involving work and labor

performed which is founded on a[n] oral promise [or other circumstances] on the part of

the defendant to pay the plaintiff as much âs the plaintiff reasonably deserves for his labor

in the absence of an agreed upon Íunount."). Here, the only and undisputed testimony was

that the monies Heinaman billed for its work were a reasonable value for the work

performed. Moreover, Camco's submission of at least some of those amounts to Gemstone

as part of its own pay application estopps Camco from disputing the reasonable value of

Heinaman's work, Heinaman is therefore entitled quqnlum meruil damages in the amount

of $187,525.26 for recovery of the full and reasonable value of the work it performed. .See

Certified Fire Prot.,l28 Nev. at 380,

5. The Court rejects Camco's argument that it is not liable to Heinaman (and

other subcontractors) because it never received pâyment from Gemstone who instead made

payments to subcontractors through the disbursement company, NCS. Camco's position

notwithstanding, both the Camco-Gemstone Agreement and the Camco Subcontract

demonstrate that (consistent with the APCO-Gemstone Agreement and the APCO

Subcontract) payments to subcontractors were intended to flow through the general

contractor. Camco presented no evidence that Heinaman or any other subcontractor

consented in advance to Gemstone's eventual decision to release payments (in part)

through NCS and not Camco.

Page I I
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6. Similarly, the Court rejects Camco's contention that the Court's decision on

Pay-if-Paid is inapplicable because it was "impossible" for Camco to have paid Helix and

other subcontractors. Camco presented no evidence that it, for example, declared

Gemstone to be in breach for failing to make payments through Camco rather than through

NCS. Instead, Camco appears to have acceded to Gemstone's deviation from the contract

and, at least until Gemstone announced that it was suspending construction, continued to

process subcont¡actor payment applications and submit them to Cemstone. Camco's

"impossibility" claim is, in any event, another form of Pay-if-Paid, against the public

policy of Nevada, void and unenforceable a¡rd barred by this Court's summary judgment.

7. Specific to Heinaman, the Courl concludes that Camco's reliance on any

form of Pay-íf-Paid (i.e., even if the same could be deemed permissible under Nevada law)

is inapplicable to its relationship with Heinaman. Pursuant to the Heinaman Agreement,

Camco expressly agreed to be liable to Heinaman'Jointly and severally with Gemstone.

Accordingly, even if (as Camco urges) the subcontractors as a whole are required to look

solely to the defunct Gemstone for payment (which, for the reasons explained above, they

are not), Camco has expressly agreed to be liable to Heinaman in the same way that

Gemstone is liable.

8. Heinaman is therefore awarded the principal sum of $187,525.26 (i.e.,

exclusive of interest, costs and attorney's fees) against Camco and may apply for judgment

a$ to the sâme.

9. The Court denies all of Camco's affirmative defenses.

10. Heinaman is errtitled to prejudgment interest pursuant to NRS 108.237

and/or NRS 17.130 and is granted leave to apply for the same by way of an amendment or

supplement to these Findings of Fact and Conclusions of Law and for judgment as to the

same.

I l. Heinaman is the prevailing party and/or prevailing lien claimanl as to

Camco and is entitled to an award of reasonable attorney's fees pursuant to NRS 108,237
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Heinaman is granted leave to apply for the same by way of an amendment or supplement

to these Findings of Fact and Conclusions of Law and for judgment as to the same.

12. As the prevailing party, Heinaman may also apply for an award of costs in

accordance with the relevant statutes and for judgment as to the same,

13. Any conclusion of law herein that is more appropriately deemed a finding

of fact shall be treated as such.

ORDER

NOW, THEREFORE, the Court hereby directs entry of the foregoing Findings of

Fact and Conclusions of Law; and

IT IS FURTHER ORDERED that, based upon the foregoing Findings of Fact and

Conclusions of Law, and those made regarding the other parties and claims involved in the

consolidated cases, the Court shall issue a separate J or Judgments reflective of the

same at the appropriate time subject to further o the Court

IT IS SO ORDERED ÏhQ ,201

JUDGE

CJRTIFICATE

I hereby certify that on or about the date filed, this document was

Electronically Served to the Counsel on Record on the Cla¡k County E-File Eleetronic

Service List

f-,tt^ fu
LORRATNE -fASHIRO

Judicial Executive Assistant
Dept, No. XIII
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Electronícally Filed
41261201811:08 AM
Steven D. Grierson
c OF THE

DISTRICT COURT

CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada
corporation,

Plaintifl

vs

GEMSTONE DEVELOPMENT WEST, INC.,
Nevada corporation; NEVADA
CONSTRUCTION SERVICES, a Nevada
corporation; SCOTT FINANCIAL
CORPORATION, a North Dakota
corporation; COMMONU/EALTH LAND
TITLE TNSURANCE COMPANY; FIRST
AMERICAN TITLE TNSURANCE
COMPANY and DOES I through X,

Defendants.

CASE NO.: A571728

DEPT. NO.: XIII

Consolidated with:
A57 t7 92, A57 439 l, 

^57 
7 623, A5 808 I 9,

4583289, ,A.584730, and 4587 1 68

FINDTNGS OF FACT AND
CONCLUSIONS OF LAW AS TO T}IE
CLAIMS OF HELIX ELECTRIC OF
NEVADA, LLC ACAINST CAMCO
PACIFIC CONSTRUCTION, INC.

AND ALL RELATED MATTERS.

This matter carne on for trial on January 17 -19, 23-24,3 I and February 6, 20 I 8,

before the Honorable Mark Denton in Dept. 13, and the following parties having appeared

through the following counsel:

Partv Counsel or Partv

Apco Construction Co,, Inc. ("Apco")
John Randall Jeffries, Esq. and
Mary E. Bacon, Esq. of the Law
Firm ofSpencer Fane LLP

Camco Pacif,rc Construction Co., Inc. ("Camco")
Steven L. Morris, Esq, of the Law
Firm of the Law Firm of Crant
Monis Dodds

Helix Electric of Nevada, LLC (o'Helix")
Eric Zimbelman, Esq. and the Law
Firm of Peel Brimley LLP

Heinaman Contract Glazing, Inc. ("Heinaman")
Eric Zimbelman, Esq. and the Law
Firm of Peel Brimley LLP

Fast Glass, Inc. ("Fast Glass")
Eric Zimbelman, Esq, and the Law
Firm of Peel Brimley LLP
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Cactus Rose Construction Co., Inc. ("Cactus

Rose")

Eric Zimbelman, Esq. and the Law
Firm of Peel Brimley LLP

SWPPP Compliance Solutions, Inc. ('SWPPP")
Eric Zimbelman, Esq. and the Law
Firm of Peel Brimley LLP

National Wood Products, LLC ("National Wood")
John B. Taylor, Esq. of the Law
Firm of Cadden & Fuller LLP

E&E Fire Protection, LLC ("Ë&E").
T. James Truman, Esq. of the Law
Firm of T. James Truman, &
Associates

A. Procedural History.

I . This is one of the oldest cases on the Court's docket. This action arises out

of a construction project in Las Vegas, Nevada known as the Manhattan West

Condominiums Project ("the Project") located at West Russell Road and Rocky Hilt Street

in Clark County Nevada, APNs 163-32-l0l-003 through 163,32-l0l-005, 163-32-10l-010

and 163-32- l0l -01 4 (the "Propefly" and/or "ProjeÇt"), owned by Gemstone Development

West, lnc. ("Cemstone" or "the Owner").

2. Gemstone hired APCO, and, subsequently, Camco as its general

contractors, who in turn entered into subcontract agreements with various subcontractors.

ln December 2008 the Owner suspended the Project and advised the various contractors

thqt lìcmclnnetq lanrlet ¿lirl nnt êvñê^f fn ¡lichr¡rca fi'-rh^. fi'-'{" f^- ¡nncrnr¡ri¡¡ 'l'L-¡s¡ +¡¡L¡ ¡s¡lsJ ¡v¡ !v^¡Jt¡ gwt¡v¡¡, I ¡lv

Project was never completed, Numerous contractors, including the parties hereto, recorded

mechanic's liens against the Property.

3. After several years of litigation and a Writ Action to determine the priority

of the various lienors (during which the Property was sold, the proceeds of the same held

in a blocked account and this âction was stayed), the Nevada Supreme Court ruted that the

Owner's lenders had priority over the proceeds of the sale of the Property, holding that the

NRS Ch. 108 mechanic's liens were junior to the lenders' deeds of trust. The Court

subsequently ordered the proceeds be released to the lenders. Thereafter, the stay was

lifted and many of the trade contractors continued to pursue claims for non-payment from

Pagø2
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APCO and Camco, The trial focused on these claims. The Court has separately treated

Helix's claims against APCO and has made or is making separate Findings of Fact and

Conclusions of Law regarding the same,

B. Significant Pre-Trial Orders

I. Order Grantine Parti¡J Summary Judgment re! Pay-iÊPaid, On

January ?,2018, this Court issued an Order granting a Motion for Partial Summary

Judgment brought by a group of subcontractors represented by the PeelBrimley Law Firm

(the "Peel Brimley Lien Claimants"t) and joined in by others. Generally, but without

linnitation, the Court concluded that, pursuant to NRS 624.624 and Lehrer McGovern

Bovis, Inc. v. Bullock Insulation, ínc.,124 Nev. I102, I I l7-18, 197 P.3d 1032, 1042 (Nev.

2008), higher-tiered contractors, such as APCO and Camco, are required to pay their

lower-tiered subcontractors within the time periods set forth in NRS 624.626(l) and may

not fail to make such payment based on so-called "pay-if-paid" agreements ("Pay-if-Paid")

that are against public policy, void and unenforceable except under limited circumstances.

Accordingly, the Couft ruled that APCO and Camco may not assert or rely on a defense to

their payment obligations to the pafy subcontractors that is based on a pay-if-paid

agreemenl,

2, Order on Peel Brimlev Lien Claimants' Motion in Limi$e Aqainst

Camco. On December 29,2017 the Court issued an order on motions in limine brought by

the Peel Brimley Lien Claimants Against Camco, Specifically, the Coun precluded Camco

from asserting or offering evidence that any of the Peel Brimley Lien Claimants' work on

the Project was (i) defective, (ii) not done in a workmanlike manner or (iii) not done in

compliance with the terms of the parties' agreement because Camco's person most

knowledgeable was not aware of, and Camco did not otherwise offer, any evidence to

support such claims. For the sâme reâsôn, the Court also precluded Cameo from asserting

or offering evidence at trial that the Peel Brimley Lien Claimants have breached their

I The Peel Brimley Lien Claimants are: Helix, Hcinaman, Fast Class, Cactus Rose and SWppp
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agreements other than with respect to pay-if-paid agreements, evidence and argument of

which is otherwise precluded by the Partial Summary Judgment discussed above. For the

same reason, the Court also precluded Camco from asserting or offering evidence at trial to

dispute the amounts invoiced, paid and that remain to be owed as asserted by the Peel

Brimley Lien Claimants in their respective Requests for Admission. For the same reason,

the Court also precluded Camco from asserting or offering evidence at trial that any liens

recorded by the Peel Brimley Lien Claimants were in any way defective or unperfected

and are otherwise valid and enforceable,

C. Findines of Fact.

Having received evidence and having heard argument of counsel, the Courl makes

the following Findings of Fact:

L The original general contractor on the Project was APCO, Cemstone and

APCO entered into the ManhattanWest General Construction Agreement for GMP (the

"APCO-Gemstone Agreement") on or about September 6,2006. [.See Exhibit 2],

2. After APCO ceased work on the Project, Gemstone hired Camco to be its

general contractor pursuant to an Amended and Restated ManhattanWest General

Construction Agreement effective as of August 25, 2008 ("the Camco-Gemstone

Agreement"). [,See Exhibit 162].

3. Camco continued the same payment application format and numbering and

same schedule of values that APCO had been following. [See Exhibit 218; TR5-30:21-

3l:4].2 Like APCO before it, Camco compiled and included in its payment applications to

Gemstone the amounts billed by its subcontractors, including Helix. lSee e.g., Exhibit

522-001-011], Also like the APCO-Gemstone Agreement, the Camco-Gemstone

Agreement required Camco, upon receipt of a progress payment from Gemstone, to

"promptly pay each fsubcontractor] the amount represented by the portion of the

Percentage of the Work Completed that was completed by such [subcontractor]." [Ex. 162-

2 Testimony of Dave Parry
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010,117.03(e)1.3 It is onty after Gemstone announced that the Project would be suspended

that Camco asserted otherwise.

4. Camco's initial letter to subcontractors flollowing Gemstone's

announcement demonstrates both that it believed it had subcontracts (because it purported

ro terminate the same) and that it intended to continue to forward payment applications to

Gemstone. lSee e,9., Exhibit 804-003-0041. Specifically, Camco wrote:

Camco is left with no choice but to terminate our agreement with Gemstone

and all subcontracts on the Project, including our agreement with your

company. Accordingly, we have terminated for cause our agreement with
Gemstone, effective December 19, 2008, and we hereby terminate for
convenience our subcontract with your company, effective immediately.

Please submit to Camco all amounts you believe are due and owing on your
subcontract, $/e will review and advise you of any issues regarding any

amounts you claim are owed. For all amounts that should properly be billed to
Gemstone, Camco will forward to Gemstone such amounts for payment y

Gemstone. If your claims appear to be excessive, we will ask you to justify
and/or revise the amount.

[See e-g., Ex. 804-003-004].

5. Camco quickly retracted its initial communication and replaced it with a

second letter [See e.g., Ex. 804-005-007] asking the subcontractors to "please disregard

previous letter which was sent !$ e!'ror." [See e.g., Ex.. 804-005], Among other things,

Camco's second letter:

c Deleted its statement that it had terminated the Camco-Gemstone

Agreement (while continuing to terminate the subcontractors);

r Asserts that the subcontractors agreed to Pay-if-Paid and accepted the risk

of non-payment from the owner (which is also Pay-if-Paid); and,

. Stated, inaccurately, that "Camco's contract with Gemstone is a cost-plus

agreement wherein the subcontractors and suppliers \^/ere paid directly by

Gemstone and'/or its agent Nevada Construction Services." [See e.g., Ex.

I Untike APCO and the subcontractors, no retention was to be withheld from the contractor's fee to be

paid to Camco (though retention continued to be withheld flom subcontractors), [Ex. 162-0 10, T7.03(a)].

Page 5
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804-0071.

While Gemstone eventually did make partial pâyment through NCS a¡d not Camco [see

discussion, infraf, the Camco-Gemstone Agreement expressly required Camco, upon

receipt of a progress payment from Gemstone, to "promptly pay each [subcontractor] the

amount represented by the portion of the Percentage of the Work Completed that wæ

completed by such [subcontractor]." [Ex. 162-010, 117.03(e)].

6. Some subcontractors stopped working after APCO left the Project. Others,

such as Helix, continued to work on the Project and began working for Camco as the

generai contractor. Others, such as Heinaman, Fast Glass, Cactus Rose and SWPPP started

working on the Project only after APCO left and worked only for Camco.

7. Camco presented some subcontractors with a standard form subcontract

Agreement ("the Camco Subcontract"), â representative example of which is Camco's

subcontract with Fast Glass. [.See Exhibit 801-007-040; TR5-57:8-16].4 Among other

provisions, the Camco Subcontract (consistent with the Camco-Gemstone Agreement),

requires Camco, no later than l0 days after receiving payment fiom Gemstone in response

to its payment applications, to "pay to Subcontractor, in monthly progress payments, 90%5

of labor and materials placed in position by Subcontractor during [the month preceding a

payment applicationl." [See Ex. 701-012, T II(C)].

L Despite and contrary to the payment provisions ol'the Camco-Gemstone

Agreement lsee supra and Ex. 162-010,!17.03(e)l and the Camco Subcontract [See Ex.

701-012,I II(C)], no monies were ever distributed to the subcontractors through Camco.

Instead, and until it ceased making payments, Gemstone released funds to NCS, which

issued checks "on behalf of Camco Pacifìc" to some of the subcontractors and/or joint

checks to the subcontractors and their lower tiers, including Helix and its lower tiers, [^See

e.g., Exhibit 508-062 (NCS check no. 531544 to Helix and its lower tier, Graybar Electric

"on behalf of Camco Pacific.")J.

a Testimony of Dave Parry
5 i.e., less retention,
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9. Camco also presented subcontractors who had previously worked for

APCO, including Helix and Cabintec (National Wood), with a document titled Ratification

and Amendment of Subcontract Agreement ("the Camco Ratification"). [.See e,g., Exhibit

3164J.

10. Helix admitted in its Complaint and in its lien documents that it entered into

the Camco Subcontract and the Camco Ratification.

I l. As it was instructed to do, Camco continued to perform the work it had

agreed to perform on the Project until Gemstone suspended work on December 15, 2008.

As it was also instructed to do, Flelix submitted payment applications to Camco using the

same forms and same procedures as it had employed while APCO was still on the Project.

[See e.g., Ex, 508'067-074]. Camco in turn submitted its pay applications to Gemstone in

the same way, and using the same forms, as APCO had used. fsee e.g., Ex. 522-001-01ll.

12. Helix submitted gross payment applications to Camco totaling

$1,010,255.25 (i.e., inclusive of retention). [See Ex. 508-001-002; 037-038; 049; 068-

0691.6 Helix was paid only $175,778.80 and is owed the balance, 5834,476,45,

13. The Court finds that Helix and Camco entered into a

contractor/subcontractor relationship and agreement whereby they agreed on the material

terms of a contract - i.e., the work 1o be performed, the price for the work and Camco's

obligation to pay. The Court hnds that Camco breached its obligation to pay Helix the sum

of $834,476,45.

14. Helix provided undisputed testimony that the amounts it billed were

reasonable for the work performed. [TR2-71 :22-72:3J.7 Because (i) this testimony was

undisputed, (ii) Camco submitted these amounts on its certified pay applications to

Cemstone, and (iii) Helix was paid in pafl for these amounts, the Court finds that the

amounts Helix billed Camco for its work were reasonable for the work performed.

6 See also summary document, Ex. 508-06 I , which does not include Pay Application No. I 5, [See
TR3-68: 11-69:71.

7 Testimony of Andy Rivera.
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15. Helix presented undisputed evidence, and the Court finds, that Helix timely

recorded a mechanic's lien, as amended ("the Helix Lien"), pursuant to NRS Chapter 108

and perfected the same. [,See Exhibit 512]. The Helix Lien identified both APCO and

Camco as the "person by whom the lien claimant was employed or to whom the lien

claimant furnished or agreed to furnish work, materials or equipment." [See e.g.,Ex. 512-

oo7,0o9l.

16, Any finding of fact herein that is more appropriately deemed a conclusion

oflaw shall be treated as such.

FROM the floregoing Findings of Fact, the Court hereby makes the following

B. Conclu$ions qf L.ay.

l. "Basic contract principles require, for an enforceable contract, an offer and

acceptancer meeting of the minds, and consideration." May v, Anderson, l2l Nev. 668,

672, 119 P.3d 1254, 1257 (2005). A meeting of the minds exists when the parties have

agreed upon the contract's essential terms. Roth v,.Scof/, I l2 Nev. 1078, 1083, 921 P.zd

1262,1265 (1996). V/hich terms are essentiâl '*depends on the agreemenf and its context

and also on the subsequent conduct of the parties, including the dispute which arises and

the remedy sought." Restatement (Second) of Contracts $ l3l cmt. g (1981). Whether a

contract exists is a question of fact and the District Court's findings will be upheld unless

they are clearly eTroneous or not based on substantial evidence. May, 12l Nev, al 672-73,

I ¡9 P.3d at 1257.

2. The Court concludes that Camco and Helix entered into a contract whereby

they agreed on the material terms of a contract - i.e., the work to be performed, the price

therefore and Camco's obligation to pay. The Court further concludes that Camco failed to

pay Helix the undisputed sum of $834,476.45 without excuse (other than Camco's reliance

on Pay-if-Paid, which the Court has previously rejected).

3. Camco did not dispute Helix's testimony that the amounts it billed were a

reasonable value for the work performed, and the reasonableness thereof was demonstrated

Page B
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by Camco's payment in part and its inclusion of Helix's biltings in its own payment

applications to Cemstone. The court therefore concludes that the unpaid value of l-lelix's

work while Camco was on site as the general contractor is $834,476.45 and that Helix

should be awarded that principal amount against Camco for that principal amount.

4, The Court rejects Camco's argument that it is not liable to Helix (and other

subcontractors) because it never received payment from Gemstone who instead made

payments to subcontractors through the disbursement company, NCS. Camco's position

norwithstanding, both the Camco-Gemstone Agreement and the Camco Subcontract

demonstrate that (consistent with the APCO-Gemstone Agreement and the APCO

Subcontract) payments to subcontractors were intended to flow through the general

çontraçtor. Camco presented no evidence that Helix or any other subcontractor consented

in advance to Gemstone's eventual decision to release payments (in part) through NCS and

not Camco.

5. Similarly, the Court rejects Camco's contention that the Court's decision on

Pay-if-Paid is inapplicable because it was "impossible" for Camco to have paid Helix and

other subcontractors. Camco presented no evidence that it, for example, declared

Gemstone to be in breach for failing to make payments through Camco rather than through

NCS. [nstead, Camco appears to have acceded to Gemstone's deviation from the contract

and, at least until Gemstone announced that it was suspending construction, continued to

process subcontractor payment applications and submit them to Gemstone. Camco's

"impossibility" claim is, in any event, ânother forrn of Pay-if-Paid, against the public

policy of Nevada, void and unenforçeable and barred by this Court's summary judgment.

6. Helix is entitled to the principal sum of $834,476.45 against Camco which

will be the subject of a judgment to be entered by the Cou¡t,

7, The Courl denies all of Camco's affirmative defenses,

L Helix is entitled to prejudgment interest pursuant to NRS 108.237 and/or

NRS 17.130.

Page 9
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9. Helix is the prevailing party and/or prevailing lien claimant as to Camco

and Helix and is entitled to an award of reasonable attorney's fees pursuant to NRS

108.237 and/or the Camco Subcontract, Helix is granted leave to separately apply for the

sa¡ne.

10, As the prevailing party, Helix may also apply for an award of costs against

Camco in accordance with the relevant statutes and for judgment as to the same.

I I. Any conclusion of law herein that is more appropriately deemed a f,rnding of

fact shall be treated as such.

ORDER

NOW, THEREFORE, the Court hereby directs entry of the foregoing Findings

of Fact and Conclusions of Law; and

IT IS FURTHER ORDERED that, based upon the foregoing Findings of Fact

and Conclusions of Law, and those made regarding the other parties and claims

involved in the consolidated cases, the Court shall issue a separate Judgment or

Judgments reflective of the same at the appropriate time subject to further order of

the Court

DArED ,higLf^y, f April,20l8

DIS co GE

CERTIFICATE

f hereby certifo that on or about the date fìled, this document was Electronically

Served to the Counsel on Record on the County E-File E,lectronic Service List.

fl/l-
TASHIRO

Judicial Executive Assistant
Dept, No. XIII
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Steven D. Grierson
CLERK OF THE C

&,*Á,OGM
KURT C. FAUX, ESQ.
Nevada Bar No. 003407
WLLI H. SIEPMANN, ESQ.
Nevada BarNo. 002478
JORDAN F. FAIIX, ESQ.
Ncvada Bar No. 12205
THE FAUX LAW GROUP
1540 W. Warm Springs Road, #100
Henderson, Nevada 89014
Telephone: (702) 458-5790
Facsinrile : (7 02) 458-57 9 4
Email : kfaux@fauxlaw. com

wsi epmarur@fauxl aw c om
jfaux@fauxlaw.com

Attorneys for Fidelity and Deposit Company of Maryland

DISTRICT COURT

CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada corporation,

Plaintiff,
vs.

Case No.: 4571228
Dept. No.: XIII

Consolidated with:
457 439 I ; 1'57 47 92; 1'57 7 623 ;

4583289; 4587 1 68; 4580889;
4584730; 4589195; A595552;
A597 089; A592826; A589 67 7 ;

A59 6924; 45849 60; A6087 17 ;

4608718; and 4590319

ORDER GRANTING MOTION TO
DEPOSIT BOND PENAL SUM WITH
couRT, EXONERATION OF'. BOND,
AND DISMISSAL

GEMSTONE DEVELOPMENT WEST, INC., a Nevada
coloolation; et al.

Defendants

AND ALL RELATED MATTERS,

1

Case Number: 08A.571228
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Case No.: 4571228
Dept. No.: XIII

Consolidated with:
A57 4391 ; A57 47 92; A57 7 623 :
4583289; 45871 68; 4580889;
A584730; 4589 1 95; 4595552;
A597 089 ; A592826; A589 67 7 ;
A59 6924; A5 84960; A6087 17 ;

4608718; and 4590319
ORDER

Fidelity and Deposit Company of Maryland's ("Fidelity") Motion to Deposit Bond Penal

Sum with the Court, for Exoneration of Bond, and fol Disrnissal of Fidelity (the "Motion") fi'om this

action came for oral argument before the Court on July 19 , 2018 at 9:00 a.m.

GOOD CAUSE APPEARING THEREFORE and no opposition having been f-rled, the Court

grants Fidelity's Motion and orders as follows:

1) Fidelity is to deposit $50,000.00, the flill penal sum of Boncl No. 8739421, with the Clerk of

the Court;

,W*
2) Bond No. 8739421 is exonerated and clischargedi and;

#ywæ ,Å

4\ F:r 1!/ ô n tL^ -- --fa¡-,,,-l-,^a:^a:--^-:^^^)L.^^^ ¿L:^^^+:^-,-,:+L--^:,.1:^^)) rl(lellty o¿ l,epostt \-ulr4jafly ur .Lvlalylaf lu rs ursrilssçu.trullr r,Irrs ¿luLtulr wrLrr PrçJLlurue.

Dated tI',ß JÍKof July,2o18.
,?-- eff@ ÅKNß*"

DISTRICT COURT JUDGH

Respectfully submitted:

THE F LAW GROUP

Bv:

Rd., Suite 100

Attonteys J'or FideliÍy & DeposiÍ Oompanlt of A4aryland

2 t097
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71261201810:36 AM
Steven D. Grierson
CLERK OF THE&#ORDR

T. James Truman, Esq.
Nevada Bar No. 003620
T. JAMES TRUMAN & ASSOCIATES
3654 North Rancho Drive, Suite 101
Las Vegas, NV 89130
Telephone: (7 02) 256-01 5 6
Fax: (702) 396-303s
E-mail : distuict@fiumanlesal.corn

Attorneys.þr E&E FIRE PROTECTION, LLC

APCO CONSTRUCTION, a Nevada
corporation,

Plaintifi,

vs,

GEMSTONE DEVELOPMENT
INC,, and DOES I through X,

Defendant

DISTRICT COURT

CLÄRK COUNTY, NEVADA

WEST,

Case No. A571228
Dept No. XIII

(Consolidated with Case Nos, Ã574391.
As7!792; 4583289; 4587168; AF89t95;
al??QQ?; Ã577623; 4584730; AsBOsBel
As7t7e2)

ORDER APPROVING I)ISTRIBUTIONOF FIDELITY AND DEPOSIT
COMPA}I^Y OF MARYLAND'S BOND

^Àrt\ ^rr 
DnT 

^¡rFnlf ^TTrñôt1r\Lt t\lJtJ [\.¡.lrr.aì.r Du tvtôI I-trltr)

This matter coming on for healing on the 19'h day of July, 201 8, at the hour of 9:00 a.m., with

T, .lames Truman & Associates appearing on behalfof Judgment creditor E&E Fire protection; The

Faux Law Group appearingfor Fidelity and Deposit Company ofMaryland; and Eric Zibelman, Esq,

of the law firm of Peel Brimley, appearing for Cactus Rose Construction, Inc., Fast Glass Inc.,

Heinaman Contract Glazing, Helix Electric of Nevacla, LLC and SWPPP Compliance Solutions,

LLC, hereinafter collectively known as the "PB Judgment Creditors, and the Court having review

tlre pleadings and papers on file relative to E&E Fire Protection's Motion for Order Approving

Distribution of Fidelity ancl Deposit Company of Maryland's Bond, saicl hear{ng taking place on

Order Shortening Time, and there being no opposition to the Motion presented at the hearing,

IT IS FIEREBY ORDERED that the Motion to Deposit Roncl Penal Sum be approved and

Case Number: 08A.571228
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ssid S50'000.00 Bond be dcposited with tlre court and upon said depost! the bond shs¡ be

exonerated; and

IT lfl FLTRTTIER ORDERED, that such $50,000.00 bmdproceeds shall be dlsü¡butcd to rhe

various claimsüts as follows:

IT Is FURTHER ORDERED that the Clerk of the Corrrt is directÊd to dishibute rhe

intcrpleader ff¡rds to the parties in accordanco with fte foregoing schedule and ttrat upon ûnal

distributíon of the bond frrnds, this case shall be dism.issed as to E & B's Cleims agulnst Fidelity and

DepoeitCompanyofMaryland, and tho PB Judgment Croditore' clalms againstFidelltyaudDeposit

Compony of Maryland, with prejrdioe.

Ir Is So ORDERED 
^rlfu&of 

July, ?018

$ubnritted by:

T. JAMES TRUMAN & ASSCICI,ATES

Br,:

NwadaStnteBãr
3654 N. Rnnc\o Dr., Sutte l0l
Las Vegas, Nevada 89130
Atüorneyr for E&E Firo Proteotion

2

Claimmt Totul Judemoilt % of total 7o ofS50,000 Bond
B&E Fire $6J47,509,47 73.960/o $36,990,00

Cactus Rose $ 326,2,14.84 3,68yo $ t,841.00

FastGla¡s fi 280,9n,71 3,17t/o $ 1,s86.00

Heinennan $ 262,010,64 2,95% $ 1,486.w

Helix 81,277,601,92 14.43t/i s 7¿16.00
gIilPPP $ 157,946.63 1,78o/o s 891.00

$8,852,141.11 $50,000.00

I 100



trxhibit 35



rôeÞ-oõl
^.c Iei\"

r ã^ã1
'ì r¡ì J ôl

àzl5
J=¿i4

Eä2Í
ñäe:
FJ=Ør-trlltc¿N
fiErnF-

r¡l 4 (},
Fê\

Ë=ñ.1 ñ

I

2

3

4

5

6

7

8

9

l0

ll
12

13

l4

l5

16

t1

r8

19

20

21

22

23

24

25

26

21

28

Electronically Filed
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CLE OF THE C

ERIC B. ZIMBELMAN,
Nevada Bar No. 9407
RICHARD L. PEEL, ESQ.
Nevada BarNo.4359
PEEL BRIMLEY LLP
3333 E. Serene Avenue, Suite 200
Henderson, NV 89074-657 I
Telephone: (7 02) 990-7272
Fax: (702) 990-7273
ezimbelman@peelbrimlelr. corn
ru ee1(Ðpeelbri mley. com
Anorneys for Helix Electric of Nevada, LLC

DISTRICT COURT

CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada
corporation,

Plaintiff,

VS

GEMSTONE DEVELOPMENT WEST, INC.,
Nevada corporation; NEVADA
CONSTRUCTION SERVICES, a Nevada
corporation; SCOTT FiNANCIAL
CORPORATION, a North Dakota corporation;
COMMONWEALTH LAND TITLE
INSURANCE COMPANY; FIRST
AMERICAN TITLE INSURANCE
COMPANY and DOES I through X,

CASE NO.: A571228

DEPT. NO.: XIII

Consolidated with:
457 t7 92, A57 439 I, A57 7 623, A5 80889,
4583289, A584130, and 4587168

NOTICE OF ENTRY OF ORDER

Defendants.
AND ALL RELATED MATTERS

PLEASE TAKE NOTICE that an Order Granting llelix Electric of Nevada's Motion for

Rule 54(b) Certificatiolr was filed on January 3,2020, a copy of which is attached as Exhibit I

DATED this 3rd day of January 2020.

PBBL BRIMLEY LLP

/s/ Eric Zíml:elntan

ERIC B. ZIMBELMAN,
Nevada Bar No. 9407
RICHARD L. PEEL, ESQ.
Nevada Bar No. 4359
3333 E. Serene Avenue, Suite 200
Henderson, NV 89074-657 I
Alto¡'net,s J'or IIelix Elec¡ric ol'Nevada, LLC

Case Number: 08A571228
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of PEEL BRIMLEY LLP and

that on this 3rd day of January 2020, I caused the above and foregoing document entitled

NOTICE OF ENTRY OF ORDER to be served as follows:

n by placing same to be deposited for mailing in the United States Mail, in a

sealed envelope upon which first class postage was prepaid in Las Vegas,
Nevada; and/or

pursuant to NEFCR 9, upon all registered parlies via the Court's electronic filing
system;

pursuant to EDCR 7 .26, to be sent via facsimile;

to be hand-delivered; and/or

other

to the attorney(s) and/or parly(ies) listed below:

Apco Constructiott:
Rosie Wesp (rw csp€Ðrnqçlêw. cam)

Camco Pacific Constructitn Co Inc:
Steven Momis (stevc(4, gmdle gal. com)

Csntco Pacific Construction Co Inc'.
Steven Monis (steve@gmdlegal.com)

F i ql e liÍy & D e p o s !! -C_tt tr p Utv. Q f -M! rv I a n d :
Steven Monis (stevelô,gmdl egal. com)

E 8r E Fire Protection LLC
Tracy Truman (di stri ct(@trumanlegal. com)

Interstate PILrmbíng & Aír Conditiottittg ltrc:
Jonathan D abb i eri (dab bi cri (¿D,su I I ivanhi ll. com)

Nation al lloo d Produ cts Inc.'s:
Richard Tobler (rltl tclck(4,hotmail. com)
Tammy C ortez (tcofi ezllùcadclenfil 1er. com)
S. Judy Hiraliara finiranaru(Aca¿¿c )
Dana Kim (dkiml@c aclclenfi I ler'. cor:t)
Richard Rcincke (¡: ei"ckc(¿?caddcrfu )

n
tr
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Cltaper 7 Trustee:
Jonathan Dabbieri (dabbi eri@sullivanhil l. com)
J ennifer S aurer (S aulelld sull ivanliill. com)
G ianna Galci a ( ggarcia(rD,su IIivanhiI l. com)
Elizabetli Stephens S livanhill.com

Un ited S u b c ontractors fnc :
Bradley S 1i ghtin g (bsli ghtin g@fabianvancott. corn)

Other Service Contacts not assocíated witlt a partv on tlrc case:
Caleb Langsdale, Esct. @)
Cody Mounteer, Esc1. (cmounteer@marquisaurbach.com)

Cori Mandy, Legal S ecretary (cori. mandyf@procopio. com)
Donald H. Williams, Esq. (dwilliams@,dhwlawlv.com)
Maris a L. M askas, Esq. (mm askas@pgzZillqllqyllçq¡q)
Marlin A. Little, Esq. (mal@juww.com)
Martin A. Little, Esq. (mal@ju¡ulucsm)
Aaron D. Lancaster (alancaster(¿¿genarM)
Agnes Wong (aw@.iulvw. com)
An drew J. K e ss ler (an drew. kess I er@ plqqepþ.çelq)
Becþ Pintar (bpintar'@ qelt. com)
Benjamin D. Johnson (benjohnson@btjd.com)
Beverly Robefi s (broberls@trumanleg¡Ll. com)
Caleb Langsdale (Caleb@)
Calendar(calendar@)
Cheri Vandermeulen (cvan¿emeuten(@
Christine Spencer (cspencer@
Chri stin e T aradash (CTaradash(/? maazl aw. com)
Coufiney Peterson (cpeterson@mactaw )
Dana Y. Kim dkim ller.com
David.I. Merill da .com
David R. Johnson (diohnsonffD,wattti

Debbie Holl om an (dh olloman@þlqqck. ca!q)
Debbie Rosewal I (drlgàlruw.gam)
Debra Hitchens (dh itchens(t?maazlaw. com)
D ep o s i t o ry ( D ep o s i t o ry (r-r) I i t i g at i on s erv i c e s. c o m )
District hlings (district@trumanlegal . com)
Donna Wolfblandt dwolfbrandt ckinson t.com
D ou gl as D. G errard (d serrard(-4g9qq{þqð.ç e m)
E-File Desk (Efi I el-asVegasG4¡dlSplebglqAlq)
Eric Dobberstein edob t.com
Erica Bennett (e.bennett@kempjones.com)
Floyd Hale (fhalcf@floydhale.com)
George Robinson nsol"t d.com
Gwen Rutar Mullins (grm@,h2law.com)
Hrustyk N i col e (Ni col c. Hru stlzk((Drvr IsoncI scr. com)
I-Che Lai (I-Che.Lai (/4wi lsonelser.com)
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Jack Juan (ijuan@marquisaurbacli. com)
JenniferCase@
Jennifer MacDonald (jmacdonald@watttieder'.com)

Jennifer R. Lloyd (Jlloyd@pezzillolloyd.com)
Jineen DeAngelis foxrothschild.
Jorge Ramirez J wilsonelser.com
Kathleen Morris (kmorris(@mcdonaldcarano. com)
Kaytlyn Bassett (kbassett@ geuard-cox.com)
Kelly McGee (ksrr@juww. cam)
Kenzie Dunn (kdunn@bt-id.com)
Lani Maile (Lani.Maile@wilsonelser.corn)
Legal Assistant (rrlegalassistant@rookerlaw. com)
Linda Compton (lcompton@ gglts.com)
Marie Ogella (mogella@gordonrees.com)
Michael R. Ernst (mre@.iuww.com)
Michael Rawlins (mrawlins@rookerlaw.com)
Pamela Montgomery (p)¡m@kempj ones. corn)
Phillip Aurbach (paurbach@m aclaw. corn)
Rebecca Chapman (rebecca. chapman@procopio. corn)
Receptionist (Reception@nvbusinesslaw)¡ers. com)
Richard I. Dreitzer hild.com
Richard Tobler (rltltdck({ùhotmail. com)
Ryan B ell ows (rbellows@,mcdonaldcalano. com)
S. Judy H irahara (j hirah aral¿? c adden fu I I er. c om)
Sarah A. Mead (sam(¿Diuww.com)
Steven Monis (steve@,gmdlegal. com)
Tammy Cortez (tcortez@caddenfuller. com)
Taylor Fong (tfong@rnarclui saurbach. com)
Timother E. Salter (tirn. salterl@procopio. com)
Wade B. Gochnour (wtg@h2þw.cAm)
Elizabeth Martin (em@iuwlaw. corn)
Mary Bacon (mbacon(¿Èpgnçqf aaç.çqm)
John Jefferies (d efferies@çpçuçplfanc.qau)
Adam Miller amill erfane .com
John Mowbray (j rnowbray@WgUççrfanç=çaln)
Vivian B owron (vbowlon(Ðspencerfane. conr

/s/ Ant onda Arm sl t'ort g

An employee of PEEL BRIMLEY, LLP
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Electronically Filed
11312020 9:32 AM
Steven D. Grierson
CLERK OF THE C

&**É,
ORDR
ERIC B. ZIMBELMAN,
Nevada Bar No. 9407
RICHARD L. PEEL, ESQ.
Nevada Bar No. 4359
PEEL BRTMLEY LLP
3333 E. Serene Avenue, Suite 200
Henderson, NV 89074-6571
Telephorre : (7 02) 990 -7 27 2
Fax: (702) 990-7273
ezi m be lm an@pee I bri Ln I ey,com
rpeel@peelbrim ley.com
Attorneys for Various Lien Claímants

DISTRICT COURT

CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada
corporation,

Plaintiff,

VS

GEMSTONE DEVELOPMENT WEST, INC.,
Nevada corporation: NEVADA
CONSTRUCTION SERVICES, a Nevada
corporation; SCOTT FINANCIAL
CORPORATION, a North Dakota
corporation; COMMONWEALTH LAND
TITLE INSURANCE COMPANY; FIRST
AMERICAN TITLE INSURANCE
COMPANY and DOES I through X,

Defendants.

CASE NO.: A571228

DEPT. NO.: XIII

Consolidated with:
A57 17 92, A57 439 1, A577 623, A580889,
4583289, A584730, and 4587168

ORDER GRANTING HELIX
ELECTRTC OF NIDVADA'S MOTION
FOR RULE s4(b) CBRTTFTCATTON

AND ALL RELATED MA'T'I'ERS

This tlatter came on for hearing Septernber' 9,2019, Lrefore the l-lonorable Mark Denton

in Dept. 13 on the Motion of Helix Electric of Nevada, LLC ("Helix") to (l) Re-Open

Statistically Closed Case, (lT) Dismiss all Untesolved Claims andlor, (lll) in the Altenrative, for

a Rr-rle 54(B) Certification as to Helix and APCO Construction ("APCO"). Helix appeared

through F.ric Zimbelman, Esq. of Peel Brimley LLP and APCO appeared through Christopher

H. Byrd, Esq. of Fennemore Craig, P.C. Having received and reviewed Helix' Motion, APCO's

Opposition and l-lelix's Reply, and having heard argument of counsel the Court finds that no

just reason f'or delay exists to cerlify the Judgments set forth belorv as final and for good cause

x't06

Case Number: 08A.571228
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IT IS HEREBY ORDERED ADJUDGED AND DECREED that Helix's Motion for

NRCP 54(b) Certificarion is GRANTED;

IT IS FURTHER ORDERED that because no just reason for delay exists, and with

I'espect to the claims and defenses of Helix and APCO, this Court enters an express direction for

the entry of judgment as to the Judgment [as to the Claims of Helix Electric of Nevada, LLC

and Plaintiff in Intervetttion National Wood Products, Inc's (sic) against APCO Construction,

Inc.] filed May 31,2018 and entered June 1,2018, which incorporated by r.eference the

Findings of Fact, Conclusions of Law and Order as to the Claims of Helix Electric and

Cabinetec Against APCO filed April 25.2018, ancl which Judgment is hereby certifìed as final

pursuant to NRCP 5a(b);

I1' lS FURTHER ORDERED that because no just reason for delay exists, and with

respect to the claims and defenses of FIelix and APCO, this Court enters an express direction for

the entry ofjudgment as to the Order fìled September 27,2018 and entered September 28, Z0lB

(1) Granting APCO Construction, Inc. (sic) Motion for Attorneys Fees and Costs, (2) Granting

APCO Construction, ll.ìc.'s Memorandum of Costs in Paft, (3) Granting Helix Electric of

Nevada LLC's Motion to Retax in Part and Denying in Part, (4) Granting Plaintiff in

Intervention National Wood Product LLC's Motion to Retax in Part and Denying in part, and

(5) Granting National Wood Products, Inc's Motion to File a Surreply, which is hercby cerlified

as final pursuant to NRCP 54(b).

t/t

ilt

t/t

l/t

t//

l/l
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lT IS FURTHER ORDERED that Helix shall have thirty days from the notice of entry

of this Order to post a bond for the full amount of the Judgrnent in favor of APCO, $ 103,307.54,

whereupon execution of saicl JLrdgmerrt shall be stayed pencling appeal.

IT IS SO ORDERBD tt',i, / 7f^vof Decembe r,2019.

DISTRI URT JUDGE

Respectfully submitted by ffi
PEEL BRIMLEY

øe \ffi7-3

CB
r No. 9407

RI RD L. PEEL, ESQ
Nevada Bar No. 4359
3333 E. Serene Avenue, Suite 200
I-Ienderson, NV 89074-657 I

Attorneys.for Helix Eleclric of Nevada, LLC
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