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7 Respectfully submitted by: 
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. (BarNo. 1140 

10 ries, Esq. (Bar No. 3512) 
Mary E. Bacon, sq. (Bar No. 12686) 

11 300 S. Fourth Street, Suite 950 
Las Vegas, NY 89101 

12 Attorneys/or Apeo Construction. Inc. 
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28 1 The amended judgment will be in accordance with the court's decisions on the pending motion for attorney's fees 

and any motion/pleadings for costs. 
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Electronically Filed 
4125120184:18 PM 
Steven D. Grierson 

1 FFCO ~.:ru ... 
DISTRICT COURT 

2 
CLARK COUNTY, NEVADA 

3 

4 APCO CONSTRUCTION, a Nevada 

5 
corporation, 

Case No.: 08A571228 

6 
Plaintiff, Dept. No.: XIII 

7 v. 
Consolidated with: 

GEMSTONE DEVELOPMENT WEST, INC., A 
A57439J; A574792; A577623; A583289; 

8 A587168; A580889; A584730; A589J95; 
Nevada corporation, A595552; A597089; A592826; A589677; 

9 A596924; A584960; A608717; A608718; 
Defendant. and A590319 

10 

11 AND ALL RELATED MA TrERS 

12 FINDINGS OF ji"ACT AND CONCLUSIONS OF LAW 

13 AS TO THE CLAIMS OF HELIX ELECTRIC 
AND CABENETEC AGAINST APCO 

14 

15 This matter having come on for a non-jury trial on January 17-19,23,24, and 

16 February 6, 2018, APCO Construction, Inc., appearing through Spencer Fane, LLP and 

17 
Marquis & Aurbach; Cameo Construction, Inc., through Grant Morris Dodds; National Wood 

Products, LLC through Cadden Fuller and Richard L. Tobler, Ltd.; United Subcontractors, Inc. 
18 through Fabian Vancott; and Helix Electric of Nevada, LLC, SWPP Compliance Solution, 

19 Cactus Rose Construction, Inc., Fast Glass, Inc., Heinaman Contract Glazing all through Peel 

20 Brimley; and, the Court having heard the testimony of witnesses, having reviewed the evidence 

21 provided by the parties, having heard the arguments of counsel, and having read and considered 

22 the briefs of counsel and good cause appearing; the Court hereby makes the following: 

0 I. FINDINGS OF FACT 
r- 23 m 
;0 > :0 A. The Project 
" -0 m 24 0 :::0 0 11 

'" m l. This action arises out of a construction project in Las Vegas, Nevada known as -t 25 J: <..71 <: m ,...., m the Manhattan West Condominiums project in Clark County Nevada, (the "Project"). 0 c;::) 0 I - 26 I 0 00 
c: 

50 2. Gemstone Development West, Inc. ("Gemstone") was the ov.'1ler and developer ::0 
-i 27 

28 
of the Project that contracted APCO to serve as the prime contractor. 

MARK R. DENTON 
DISTRICT JUOGE 

DEPARTMENT THIRTEEN 
lASVEGAs.NV 89155 

Crtse Number: 08A571228 11 
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1 3, On or about September 6,2007, Gemstone and APCO entered into the 

2 Manhattan West General Construction Contract for GMP (the "Contract,,)I, 

3 4. The Contract included Phase I and Phase 2 and consisted of nine buildings, with 

4 five of the nine buildings in Phase I (buildings 2,3, 7, 8 and 9).2 

5 5. The Contract price for Phase 1 was $78,938,160.00,3 APCO started work on the 

6 Project in September, 2007,4 

7 

8 

B. 

6. 

The Contract 

The following are several critical Contract provisions that relate to the current 

9 claims. 

10 1. 

7, 

Completion 

11 
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28 
MARK R. DENTON 

DlsmlCT JUDGE 

DEPARTMENT THIRTEEN 
LAS VEGAS. NY 69155 

8. 

Section 2.10 of the Contract defines completion as follows: 

(a) The Work within or related to each Building shall be deemed 
completed upon the (i) completion of the Work in such Building 
and the Corresponding Common Area; (ii) issuance of the 
Certificate of Occupancy for such Building; (iii) completion of 
any corrections that are requested by Developer, set forth on a 
Developer Punch List; and (iv) delivery of the applicable 
Completion Documents (collectively, a "Building Completion"), 
The Project shall be deemed comp.!eted upon the Building 
Completion of each Building (collectively "Final Completion,,).5 

Given the ultimate disputes between APCO and Gemstone, APCO did not meet 

this definition of compietion.6 

I Exhibit 2. Gemstone and APeO also entered into a grading contract on April 
17, 2007 but that contract is not the subject of this lawsuit. Exhibit 1. 

2 Testimony of Joe Pelan (APCO) Day 1, pp, 19 and 22; Exhibit 13, p.l. Joe 
Pelan is the General Manager of APeO Construction. 

3 Testimony of Joe Pelan (APCO), Day 1, p. 28. 
4 Testimony of Joe Pelan (APeO), Day 1, p. 28. APeO first started work under 

the grading contract. Exhibit 1. . 
5 Exhibit 2, Section 2.10. 
6 Testimony of Joe Pelan (APeO), Day 1, p. 23. 
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2. 

9. 

Progress Paymen ts. 

Section 5.05 outlined the progress payment process a~ follows: 

(a) On the first business day of each month, General Contractor 
and the Developer shall meet to review the Work that was 
completed during the previous month and the corresponding 
payment required for such Work. 

(e) Upon receipt of an Application for Payment that is acceptable 
to Developer pursuant to Sections 5.05(a-d), Developer shall, 
within 12 calendar days, submit, to Developer'S lender or such 
lender'S authorized designee, the c.orresponding draw application 
for the undisputed amount to be paid pursuant to such 
Application for Payment (the "Draw Application"). Thereafter, 
Developer shall take such actions as are necessary for the 
payment of the amount owed to General Contractor pursuant to 
such Draw Application of the amount owed to the General 
Contractor pursuant to such Draw Application (the "Progress 
Payment"). In the event that a Draw Application is not submitted 
to Developer's lender or such lender's authorized designee within 
the above 12 calendar day period, Developer shall pay to General 
Contractor $5,000 for each day that the submission of the Draw 
Application is delayed after such 12 calendar day period. 

(g) Upon receipt of the Progress Payment, General Contractor 
shall promptly pay each Third-Party Service Provider the amount 
represented by the portion of the Percentage of Work Completed 
that was completed by such Third-Party Service Provider during 
the period covered by the corresponding Progress Payment. 
General Contractor shall, by appropriate agreement with each 
Third-Party Service Provider, require each Third-Party Service 
Provider to make payment to sub-contractors in a similar 
manner. 7 

7 Exhibit 2 at Section 5.05. The Contract defines APCO's subcontractors as a 
"Third Party Service Provider." Exhibit 2, Section 2.02(a). 

3 
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1 10. Per this provision, on the 20th of each month subcontractors submitted their 

2 billings to APea for the current month (including a projection of what each intended to 

3 complete through the end of that month).8 

4 

5 

11. 

12. 

APeo would then provide all of these documents to Gemstone.
9 

Gemstone would then walk the Project and determine the percentage each 

6 subcontractor had completed. lo 

7 13. Gemstone would adjust each subcontractor's billings to match its estimate of the 

8 percentage complete. I I 

9 14. Gemstone would give the revised billings back to APea' and APea would 

10 return them to each subcontractor to revise. 12 

11 15. Once revised, the subcontractors would submit them to APeO, APeO would 

12 submit them to Gemstone, and Gemstone would submit them to its construction funds control 

13 company, Nevada Construction Services (.oNeS") for further review and payment. I) 

14 

15 

16. NCS would then send an inspector to verify the work was complete. 14 

17. NCS would then request funds from the lender and pay the total amount directly 

16 to APCO. IS 

17 18. APeO then paid the subcontractor the final amount received from Gemstone.
16 

18 19. As discussed more fully below, this process continued until June 2008.17 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
MAfU( R. DENTON 

DlSTRlCTJUOOE 

DEPARTMENT THIRTEEN 
LAS VEGAS. NV 89155 

8 Testimony of Joe Pelan (APeO), Day I, p. 24. 

9 Testimony of Joe Pelan (APeO), Day 1, p. 24. 

10 Testimony of Joe Pelan (APeO), Day 1, p. 24. 

II Testimony of Joe PeJan (APCO), Day 1, p. 24. 

12 Testimony of Joe Pelan (APeO), Day 1, p. 24. 
13 Testimony of Joe Pelan (APeO), Day 1, p. 24; Exhibit 3, Nevada Construction 

Services Agreement. 

14 Testimony of Joe Pelan (APeO), Day 1, p. 25. 

15 Testimony of Joe Pelan (APeO), Day 1, p. 25, and 59. 

16 Testimony of Joe Pelan (APCO), Day 1, p. 25. 

17 Testimony of Joe Pelan (APCO), Day 1, p. 25. 

4 
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1 

2 

3. 

20. 

Final Payment 

Per the payment schedule in Section 5.06, Gemstone was required to make final 

3 payment when the following preconditions were met: 

4 
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MARK R. DENTON 

D1STRlCT JUDGE 

DePARTMENT THIRTEEN 
LASVEGAS.NV 69155 

2l. 

the Project. 19 

4. 

22. 

schedule.2o 

23. 

(c) ... Prior to final payment, and as a condition precedent, 
General Contractor shall furnish Developer with the following 
(the "Completed Documents"): 

(i) All maintenance and operating manuals; 

(ii) Marked set of drawings and specifications reflecting Has
built" conditions, upon which General Contractor shall have 
transferred all changes in the location of concealed utilities ... 

(iii) the documents set forth in Section 2.06(e) 

(iv) Any assignment andlor transfer of all guaranties and 
warranties from Third-Party Service Providers, vendors or 
suppliers and manufacturers; 

(v) A list of the names, address and phone numbers of all parties 
providing guarantees and warranties, and 

(vi) verification that all waivers that should be issued to 
Developer concurrent with Final payment. 18 

APca admitted that none of these preconditions were met while APea was on 

Retainage 

Section 5.07 contained the Contract's retention (or retainage) payment 

Retainagc is essentially an "escrow account" representing a temporarily 

withheld portion of a billing that is retained by Gemstone to ensure that the work is completed 

18 Exhibit 2 at Section 5.06(c). 

19 Testimony of Joe Pelan (APeO), Day 1, p. 63. 

20 Exhibit 2 at Section 5.07. 

5 
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1 properly, that all material suppliers are paid and lien releases have been provided, and that all 

2 certificates of occupancy were issued. 21 

3 24. APCO and the subcontractors tracked the 10% retention in their billings each 

4 month.22 

5 25. APCO never held or otherwise received any subcontractor's retention withheld 

6 by Gemstone and kept by the lender for the Project?3 

7 

8 

9 

10 

11 

12 

13 

26. 

27. 

Section 5.07(f) sets forth the preconditions for APCO to receive its retention: 

(f) Any remaining Standard Retainage, Monthly Retainage, and 
Milestone Retainage shall be released to General Contractor on 
the date that (i) Final Completion is attained and (ii) all 
outstanding disputes between Developer and General Contractor 
and Developer and any Third Party Service Providers have been 
resolved, and any liens against the Project related to such 
disputes have been removed?4 

APCO admits that it never met any of the milestones or preconditions to be 

entitled to its retention from Gemstone.25 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

28. Accordingly, APCO never billed and did not receive any retention from 

Gemstone.26 

5. Termination for Convenience 

29. Section 10.01 of the Contract is entitled "Termination by the Developer 

Without Cause.,,27 

21 Testimony of Joe Pelan (APCO), Day I, p. 25; Exhibit 2 at Section 5.07; 
Helix's Post-Trial Brief, p. 3, 11. 10-11. . 

22 Testimony of Joe Pelan (APCO), Day 1, pp. 25-26. 

23 Testimony of Joe Pelan (APCO), Day 1, p. 26. 

24 Exhibit 2 at Section 5.07(t). 

25 Testimony of Joe Pelan (APCO), Day 1, pp. 1-4, 26. 

26 Testimony of Mary Jo Allen (APeO), Day 3, p. 127. Mary Jo Allen is a 
bookkeeper for APCO, and has been a bookkeeper for approximately 40 years. 
Testimony of Mary Jo Allen (APCO), Day 3, p. 121. She assisted in preparing the pay 
applications to Gemstone for the Project. Testimony of Mary Jo Allen (APCO), Day 3, 
p. 121. 

MARK R. DENTON 6 D/STRlCTJUDGE 

DEPARTMENT THIRTEEN 
LAS veGAS. NV 89155 
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1 

2 

3 

4 

30. 

31. 

6. 

32. 

In the construction industry, this is known as a "termination for convenience."28 

Gemstone never terminated the Contract for convenience. 

Termination for Cause 

Section 1 0.02 of the Contract is en'titled "Termination by Developer With 

5 Cause" and states: 

6 

7 

8 

9 

10 

11 

12 

13 

14 33. 

(b) When any of the reasons set forth in Section 1O.02(a) exist, 
Developer may without prejudice to any other rights or remedies 
available to Developer and after giving General Contractor seven 
days' written notice (in addition to the 48 hours notice for 
purposes of Section t 0,02 (a)(vi)), terminate employment of 
General Contractor and may do the following: 

(ii) Accept assignment of any Third-Party Agreements pursuant 
to Section 10.04.29 

Although Gemstone purported to terminate the Contract for cause,30 the 

15 undisputed evidence established that APeo was not in default.
3 

t 

16 

17 

7. 

34. 

Assignment 

The Contract contained an assignment provision confirming that upon the 

18 Contract's termination, APCO's subcontracts would be assigned to Gemstone. 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
MARK R. DENTON 

DISTRICT JUDGE 

DEPARTMENT THIRTEEN 
lAS VEGAS. NY 89155 

35. At that point, Gemstone would be responsible for any amounts that Gemstone 

had not already paid APCO for the subcontractors' work: 

10.04 Assignment. Each Third-Party Agreement for a portion of 
the Work is hereby assigned by General Contractor to Developer 
provided that such assignment is effective only after termination 
of the Agreement by Developer for cause pursuant to Section 

27 Exhibit 2 at Section 10.0J. 

28 Testimony of Joe Pelan (APeO), Day 1, p. 27. 

29 Exhibit 2 at Section 1O.02(b)(2). 

30 Testimony of Joe Pelan (APCO), Day 1, p. 27. 

31 Testimony of Joe Pelan (APCO), Day 1, p. 100. 

7 
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1 

2 

3 

4 

5 

6 

7 

8 

9 36. 

10.02 and only for those Third-Party Agreements which 
Developer accepts by notifying General Contractor and the 
applicable Third Party Service Provider in writing. General 
Contractor shall execute and deliver all such documents and take 
all such steps as Developer may require for the purpose of fully 
vesting in Developer the rights and benefits of General 
Contractor under such documents. Upon the acceptance by 
Developer of any Third-Party Agreement, subject to the other 
terms of this Article X,Developer shall pay to the corresponding 
Third-Party Service Provider any undisputed amounts owed for 
any Work completed by such Third Party Provider, prior to the 
underlying termination for which Developer had not yet f:aid 
General Contractor prior to such underlying termination. 2 

Despite its dispute with Gemstone, APCO could not have terminated its 

10 subcontracts or it would have been in breach of the Contract.
33 

11 37. Notably, the Contract and this assignment clause were incorporated into the 

12 APCO subcontracts.34 

13 38. And before APCO left the Project, Gemstone and APCO ensured that all 

14 subcontractors were properly paid up through that last period.
35 

15 

16 

17 

C. 

1. 

39. 

Subcontracts 

Helix 

Helix Electric of Nevada, LLC ("Helix") was originally selected and retained by 

18 Gemstone and performed work on the Project prior to APCa becoming the general 

19 contractor.36 

20 

21 

22 

23 

24 

25 

26 

27 

28 
MARK R. DENTON 

DISTRICT JUDGE 

OEPARTMEm THIRTEEN 
LAS VEGAS. NV 89155 

32 Exhibit 2, Section 10.04 (p. 36). 

33 Testimony of Joe Pelan (APCO), Day I, p. 75. 

34 Exhibit 45 (Helix Subcontract) and Exhibit 149 (CabineTec Subcontract), 
Section 1.1. 

35 Exhibit 26; Exhibit 152; Testimony of Joe Pelan, Day 1, pp. 46, 67, and 82. 
Testimony of Mary Jo Allen (APCO), Day 3, pp. 127-128. 

36 Testimony of Joe Pelan (APCO), Day I, p. 58. 
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1 40. Specifically, Helix's Vice President, Bob Johnson,3? admitted Helix participated 

2 in preparing engineering and design services for Gemstone on the Project's electrical scope of 

3 work. 38 

4 41. So at Gemstone's direction, APCO entered into a subcontract with Helix for the 

5 electrical work (the "Helix Subcontract") required on the Project,39 

6 42. Helix's scope of work included "electrical installation for the project, which 

7 consists of distribution of power, lighting, power for the units, connections to equipment that 

8 required electrical.,,4o 

9 43. So Helix's work was based, in part, on the electrical drawings that Helix 

10 prepared under contract to Gemstone. 41 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 
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23 

24 

25 

26 

27 

28 
MARK R. DENTOt4 

DISTRICT JUDGE 

DEPARTMENT THIRTEEN 
lAS VEGAS, NV 89155 

44. The Helix subcontract included the following relevant provisions: 

o Section 1.1: The subcontract incorporates the Contract including all 
exhibits and attachments, specifically including the Helix exhibit. 
o Section 1.3: Helix was bound to APCa to the same extent and duration 
that APCO was bound to Gemstone. 
o Section 3.4 outlined the agreed upon progress payment schedule as 
follows: Progress Payments 

• The progress payment to Subcontractor shall be one 
hundred percent (100%) of the value of Subcontract work 
completed (less 10% retention) during the preceding 
month as determined by the Owner, less such other 
amounts as Contractor shall determine as being properly 
withheld as allowed under this Article or as provided 

37 Bob Johnson is the Vice President of the major projects group at Helix. 
Testimony of Bob Johnson (Helix), Day I, p. 106, Mr. Johnson has negotiated more 
than 50 subcontracts in his career, three to four of which have been with APea. 
Testimony of Bob Johnson (Helix), Day 2, p. 17. Mr. Johnson was involved in the 
negotiation and execution of the final terms and conditions of Helix's subcontract with 
APea for the Project. Testimony of Bob Johnson (Helix), Day 1, p. ) 07. Mr. Johnson 
admitted Andy Rivera received most of the project related correspondence and had the 
most information on Helix's damages claim. Testimony of Bob Johnson (Helix), at Day 
2, p. 24. 

38 Testimony of Bob Johnson (Helix) Oay 2, p. 6. 

39 Exhibit 45, Helix Subcontract; Testimony of Joe Pelan (APeO), Day I, p. 58. 

40 Testimony of Bob Johnson (Helix) at Day 2, p. 10. 

41 Testimony of Bob Johnson (Helix) Day 2, p. 7. 

9 
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45. 

elsewhere in this Subcontract. The estimates of OV'lI1er as 
to the amount of Work completed by Subcontractor shall 
be binding upon Contractor and Subcontractor and shall 
conclusively establish the amount of Work performed by 
Subcontractor. As a condition precedent to receiving 
partial payments from Contractor for Work performed, 
Subcontractor shall execute and deliver to Contractor, 
with its application for payment, a full and complete 
release (Forms attached) of all claims and causes of action 
Subcontractor may have against Contractor and Owner 
through the date of the execution of said release, save and 
except those claims specifically listed on said release and 
described in a manner sufficient for Contractor to Identify 
such claim or claims with certainty. Upon the request of 
Contractor, Subcontractor shall provide an Unconditional 
Waiver of Release in form required by Contractor for any 
previous payment made to Subcontractor. Any payment to 
Subcontractor shall be conditioned upon receipt of the 
actual payments by Contractor from Owner. 
Subcontractor herein agrees to assume the same risk that 
the Owner may become insolvent that Contractor has 
assumed by entering Into the Prime Contract with the 
Owner. 

o 3.5 Progress Payments 
• Progress payments will be made by Contractor to 

Subcontractor within 15 days after Contractor actually 
receives payment for Subcontractor's work from 
Owner .... The estimate of owner as to the amount of 
Work completed by Subcontractor be binding upon 
Contractor and Subcontractor and shall conclusively 
establish the amount of Work performed by 
Subcontractor ... 42 

Of critical importance to the present action and claims, the Helix Subcontract 

contained the following agreed upon retention payment schedule: 

o Section 3.8: Retainage 

42 Exhibit 45. 

The 10 percent withheld retention shall be payable to Subcontractor 
upon, and only upon the occurrence of all the following events, each of 
which is a condition precedent to Subcontractor's right to receive final 
payment hereunder and payment of such retention: (a) Completion of the 

10 
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6 

7 

8 

46. 

entire project as described in the Contract Documents; (b) The approval 
of final acceptance ofthc project Work by Owner, (c) Receipt of final 
payment by Contractor from Owner; (d) Delivery to Contractor from 
Subcontractor all as-built drawings for it's (sic) scope of work and other 
close oul documents; (e) Delivery to Contractor from Subcontractor a 
Release and Waiver of Claims from all of Subcontractor's laborers, 
material and equipment suppliers, and subcontractors, providing labor, 
materials or services to the Project.43 

As documented below, Helix admitted that these preconditions were not met 

while Apco was the contractor.44 

47. In its lien documents,45 Complaint against APCO,46 and its Amended 

9 Complaint, Helix has unequivocally admitted that it had a binding subcontract with APCO.
47 

10 
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48. In fact, Victor Fuchs, the President of Heiix,48 also confirmed the following in 

an affidavit attached to Helix's May 5, 2010 Motion for Summary Judgment Against Gemstone 

Development West (and corresponding errata) filed with this Court: 

4. On or around April 17,2007. [the date of Exhibit 45], 
APCO contracted with Helix to perform certain work on the 
Property. 

5. Helix's relationship with APeO was governed by a 
subcontract, which provided the scope of Helix's work and 
method of billing and payments to Helix for work performed on 
the Property (the "Subcontract"). A true and correct copy of the 
Subcontract is attached hereto as Exhibit 1. 

6. Helix also performed work and provided equipment and 
services directly for and to Gemstone, namely design engineering 
and temporary power. 

43 Exhibit 45. 

44 Testimony of Bob Johnson, Day 2, pp. 36 and 37. 

45 Exhibits 512 pp. 5-6, 7-9, 10-11. 

46 Exhibit 77. 

47 Exhibit 231. 

48 Testimony of Bob Johnson (Helix), Day 1, p. 108. 
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7. Cameo Pacific Construction Company, Inc. ("Cameo") 
replaced APCO as the general contractor. Thereafter, Helix 
performed its Work for Gemstone and/or Camco ... 

49 

Exhibit 1 to the declaration was the first fifteen pages of Exhibit 45.
50 

49. And notwithstanding Helix's proposed interlineations to the subcontract, Helix's 

Mr. Johnson admitted he did not change the reten~ion payment schedule in the subcontract: 

Q. Okay. Would you turn to page 4 [of Exhibit 45] And 
directing your attention to paragraph 3.8? 

A. Okay. 
Q. Do you recognize that as the agreed-upon retention 

payment schedule in the subcontract? 
A. I do. 
Q. And in fairness to you and the record, you did propose 

a change to paragraph 3.8. Could you turn to page 16 of the 
exhibit, Exhibit 45? And directing your attention to paragraph 7, 
does this reflect your proposed change to the retention payment 
schedule in the original form of Exhibit 45? 

A. In the original form, yes. 
Q. Okay. And APCO accepted your added sentence that if 

the retention was reduced on the Project, the same would be 
passed on to the subcontractor, correct? 

A. Correct. 
Q. Through your change in paragraph 7, on page 16 of 

Exhibit 45, you did not otherwise modify the preconditions in the 
retention payment schedule of3.8, did you? 

A. We did not? 

50. Mr. Johnson, also admitted that Exhibit 45 represented the APCO agreement 

that Helix alleges APCO somehow breached: 

Q. Okay, sitting here today, is it your contention that 
APCO breached a contract with Helix? 

A. I would say they did in the respect that we haven't 
been paid. 

Q. Okay. And which contract is it in your opinion that 
APCa breached? 

49 Exhibit 314. 

50 Helix Electric's May 5, 2010 Motion for Partial Summary Judgment Against 
Gemstone Development West (and corresponding errata). 

51 Testimony of Bob Johnson, Day 2, pp. 17-18. 
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9 

10 

11 51. 

A. For the Manhattan West project. 

Q. Is there a document? 

A. There is a document. 

Q. Okay. And, sir, would you turn-if you could, grab 
Exhibit 45. You spent some time talking about this yesterday. 

A. Okay. 

The Court: Which item is it, counsel? 

Mr. Jefferies: Exhibit 45. 

Q. Is it your position that APCO breached this agreement? 

A. My assumption would be they breached it, yes. 

Q. Okay. But this is the document that represents the 
agreement between APCO and Helix for the project? 

A. It is the agreement between APCO and Helix.52 

Notably, the Helix Subcontract did not contain a provision purporting to waive 

12 Helix's statutory lien rights. 

13 

14 

2. 

52. 

CabineTec 

Gemstone also selectcd CabineTec, Inc. ("CabineTec") to serve as APCO's 

15 cabinet subcontractor. 53 Plaintiff in Intervention National Wood Products, Inc. ("National 

16 Wood") is a judgment creditor of CabineTec which has assigned all of its right, title, and 

17 interest in the project to National Wood. Such parties are collectively referred to herein as 

18 "CabineTec." 

19 53. APca entered into a subcontract with CabineTec on April 28, 2008 for the 

20 delivery and installation of cabinets on the Project (the "CabineTec Subcontract"i
4 

21 54. CabineTec's Subcontract contained the same retention and progress payment 

22 schedules quoted above from the Helix Subcontract.55 

23 

24 

25 

26 

27 

28 

52 Testimony of Bob Johnson (Helix), Day 2, p. 9. 

53 Testimony of Joe Pelan (APCO), Day 1, p. 89. 

54 Exhibit 149, CabineTec Subcontract. 

55 Exhibit 149. 

MARK R. DENTON 13 DISTRICT JUDGE 

DEPARTMENT THIRTEEN 
lAS VEGAS, NV 89155 



Helix000266

1 55. CabineTec's Nicholas Cox56 admitted CabineTec did not change the retention 

2 payment schedule found in Section 3.8.57 

3 56. CabineTec and APCO also signed an August 6, 2008 letter regarding Terms & 

4 Conditions.58 

5 57. That letter confirmed that CabineTec would be paid when "APeO receives 

6 payment from Gemstone per subcontract."S9 

7 

8 

9 

58. The CabineTec Subcontract does not contain a waiver of CabineTec's right to 

place a mechanic's lien on the Project. 

D. The Contract was terminated. 

10 59. APCO did not finish the Project as the general contractor.60 

11 

12 

60. Despite APeO's performance, issues with Gemstone's payments started in May 

2008 and Gemstone reduced the May Pay Application to exclude any money for APCO.61 

13 61. " ... Gemstone will withhold $226,360.88 from the May Progress Payment (the 

14 "Withheld Amount") in addition to the 10% retainage that was already being withheld. The 

15 Withheld Amount represents the APCO Construction Contractor's Fee line-item from the May 

16 Progress Payment.,,62 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

62. As a result, Gemstone only paid the subcontractors for the May time period. 

63. Given the wrongful withholding, APCO provided Gemstone with written notice 

ofils intent to stop work pursuant 10 NRS 624.610 if APCO was not paid in full,63 

56 Mr. Cox was the president of CabineTec during the Project. Testimony of 
Nicholas Cox (CabineTec) Testimony Day 3, p. 13. 

57 Testimony of Nicholas Cox (CabineTec), Day 3, p. 29. 

58 Exhibit 152. 

59 Exhibit 152. 

60 Testimony of Brian Benson (APCO) at Day 3, p. 50; Testimony of Mary Jo 
Allen (APCO), Day 3, p. 122. 

61 Testimony of Joe Pelan (APCO), Day t, pp. 28 and 31. 

62 Exhibit 212-1. 

63 Exhibit 5. 
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1 64. On or about July 18,2008, APCO submitted its pay application for the month 

2 ending June 30,2008, and requested $6,566,720.38 (the "June Application,,).64 

3 65. The cover page ofthe June Application, like all other pay applications, tracked 

4 the total value of the Contract, the total requested for that month, subcontractor billings and 

5 retention.65 

6 66. The June Application shows Gemstone was withholding $4,742,574.01 in 

7 retainage as of that date.66 

8 67. On July 18, 2008, APCO sent Gemstone a notice of intent to stop work for its 

9 failure to pay the May Application as follows. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Specifically, Gemstone has failed to pay $3,434,396.50 for 
Application for Payment No.8, Owner Draw No.7, which was 
submitted to Gemstone on June 20, 2008, and was due no later 
than July 11, 2008 pursuant to NRS 624.609(A). Accordingly, 
THIS LE'n'ER SHALL SERVE AS APCO'S NOTICE OF 
INTENT TO STOP WORK PURSUANT TO NRS 624.609 
THROUGH NRS 624.630, fNCLUSIVE, UNLESS APCO IS 
PAID THE TOTAL AMOUNT OF $3,434,396.50 FOR ITS 
WORK ON THE PROJECT ... Accordingly, pursuant to NRS 
624.609(1)(b), payment was due to APCO within 21 days of its 
request for payment (again, no later than July 11,2008). To date, 
no payment has been made ... lf APCO has not been paid for 
Application for Payment No.8, Owner Construction Draw No.7, 
in the amount of $3,434,396.50 by the close of business on 
Monday, July 28, 2008, APCO reserves the right to stop work on 
the Project anytime after that date. While APCO is willing to 
continue to work v'lith Gemstone to get these issues resolved, 
APeO is not waiving its right to stop work any time after July 28, 
2008, if APCO continues to work on the Project or otherwise 
attempts to resolve these issues with Gemstone.67 

68. On July 28, 2008, APCO sent a letter confirming that APCO would stop 

working unless Gemstone made full payment to APCO for all past due amounts: 

64 Exhibit 4. 

65 Testimony of Joe Pelan (APeO), Day 1, pp. 28 and 29; Exhibit 4. 

66 Exhibit 4; Testimony of Joe Pelan (APeO), Day 1, p. 30. 

67 Exhibit 5. 
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As you area aware, on July 17,2008, APCa provided Gemstone 
with written notice that unless APCa was paid the full amount of 
$3,434,396 by the close of business on Monday, July 28,2008, 
that APCa would stop work on the Project. Gemstone failed to 
make full payment and has improperly withheld $203,724.29, 
despite having no good faith or proper statutory basis for 
withholding the payment. AS a result, APCa is stopping work on 
the Manhattan West Project effective immediately. 
1n addition to stoppingwork on the project, APCa hereby asserts 
its rights to terminate the contract pursuant to NRS 624.610(2). 
THIS LETTER SHALL SERVICE AS APCO'S NOTICE OF 
INTENT TO TERMINATE THE MANHATTAN WEST 
GENERAL CONSTRUCTION CONTRACT FOR GMP 
PURSUANT TO NRS 624.606 THROUGH NRS 624.630, 
INCLUSIVE, PURSUANT TO THE TERMS OF THE NRS 
624.610, THE CONTRACT SHALL BE TERMINATED AS OF 
AUGUST 14,2008.68 

69. Helix was aware that shortly after a July 11,2008 email,69 APCO began issuing 

stop work notices to Gemstone on the Project. 70 

70. Gemstone ultimately paid APeO for May.71 

71. In addition, on July 29,2008, APCO sent the following letter to its 

subcontractors: 

As most of you are now aware, APCO Construction and 
GEMSTONE are embroiled in an unfortunate contractual dispute 
which has resulted in the issuance of a STOP WORK NOTICE to 
GEMSTONE. While it is APCO Construction's desire to 
amicably resolve these issues so work may resume, it must also 
protect its contractual and legal rights. This directive is to advise 
all subcontractors on this project that until further notice, all work 
on the Manhattan West project will remain suspended. 
THIS SUSPENSION IS NOT A TERM INA nON OF THE 
GENERAL CONTRACT AT THIS TIME AND AS SUCH ALL 
SUBCONTRACTORS ARE STILL CONTRACTUALLY 
BOUND TO THE TERMS OF THEIR RESPECTIVE 
SUBCONTRACTS WITH APCO CONSTRUCTION. 

68 Exhibit 6. 
69 Exhibit 506, p. 1. 

70 Testimony of Bob Johnson (Helix), Day 1, p. J 13. 

71 Testimony of Joe Pelan (APeO) Day 1, p. 31. 
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1 

2 

3 

4 

5 72. 

Additionally, the subcontractors are advised that, at the present 
time they are not obligated to perform any subcontract work on 
the project at the direction or insistence of Gemstone. 
We will keep all subcontractors adyised on a timely basis if the 
status of the work suspension changes. Should you have any 
questions, feel free to call.72 

On July 30, 2008, Scott Financial, the Project's lender, sent a letter to APCO 

6 confirming the loan for the Project was in good standing.73 

7 73. On or about August 6, 2008, Gemstone provided APCO notice of its intent to 

8 withhold the sum of $1,770,444.28 from APCO for the June Application.74 

9 74. Accordingly, APCO sent Gemstone another notice of intent to stop work on 

10 August 11, 2008, noting that if APCO was not paid by August 21, 2008, APCO would suspend 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
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23 

24 

25 

26 

27 

28 
MARK R. DENTON 

OISTRICT JUDGE 

DEPARTMENT THIRTEEN 
!.AS VEGAS. IN 89155 

work on the Project: 

On July 18, 2008, APCa Construction submitted its Progress 
Payment for June 2008 pursuant to the terms of the General 
Construction Agreement for GMP, dated September 6, 2007 in 
the amount of$6,566,720.38. This number has since been 
adjusted on your submittal to the lender to reflect $5,409,029.42 
currently due to APCa Construction. We understand this number 
reflects certain upward adjustments to change orders made after 
the Progress Payment was submitted on July 18, 2008. Pursuant 
to NRS 624.609(1), this payment was due on or before August 8, 
2008. By way of good faith agreement extended by APCa 
Construction to Peter Smith, this deadline was extended for three 
(3) days as a result of what were intended to be "good faith" 
efforts to fully resolve certain change order issues. While APCa 
Construction does not feel at this time that Gemstone participated 
in good faith, we will nevertheless honor our commitment to you 
to extend the deadline. Accordingly, and pursuant to the 
aforementioned statute and agreement, deadline for payment for 
the June Progress Payment was close of business Monday, 
August 11, 2008. 

72 Exhibit 48. 

73 Exhibit 7. 

74 Exhibit 313. 
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In review of your August 6, 2008 correspondence you have 
provided a "withholding breakdown" wherein you have given 
notice of your intent to withhold $1,770,444.28, allegedly 
pursuant to NRS 624.609(3) and Section 5.05(d) and S.05(f)(vii) 
of the Agreement. 

As sucb, the correct amount of the June Progress Payment 
should be $6,183,445.24. As of this date, Gemstone has failed 
and/or refused to pay the June Progress Payment. 

THIS LEITER SHALL SERVE AS APCO'S NOTICE OF 
INTENT TO STOP WORK PURSUANT TO NRS 624.606 
THROUGH NRS 624.630, INCLUSIVE, UNLESS APCO IS 
PAID THE TOTAL AMOUNT OF $6,183,445.24 FOR ITS 
WORK ON THE PROJECT. 

IF APCO CONSTRUCTION HAS NOT BEEN PAID FOR 
PAYMENT NO.9 OWNER CONSTRUCTION DRAW NO.8, 
IN THE AMOUNT OF $6,183,445.24 BY CLOSE OF 
BUSINESS ON THURSDAY, AUGUST 21, 2008, APCO 
CONSTRUCTION RESERVES THE RIGHT TO STOP WORK 
ON THE PROJECT ANYTIME AFTER THA T DATE, 

As we have previously demonstrated, APCO Construction will 
continue to work with Gemstone to resolve the various issues 
affecting this project, however, we will not waive our right to 
stop work anytime after August 21, 2008. We trust you will give 
h' N ' . . 75 t IS ohce approprIate attentIOn. 

75. All subcontractors were copied on this notice. 76 

76. APCO informed all subcontractors that it intended to terminate the Contract as 

of September 5, 2008.77 

77. Helix's Project Manager, Andy Rivera/8 admitted that he received APCO's stop 

work notice and possible termination.79 

Day 

75 Exhibit 10; Testimony of Joe Pel an (APCO) Day I, pp. 30 and 32. 

76 Testimony of Joe Pelan (APCO), Day 1, p. 31; Exhibit 10. 

77 Exhibit 23; Testimony of Joe Pelan (APCO), Day I, p. 74. 

78 Andy Rivera was Helix's Project Manager. Testimony of Andy River (Helix), 
2, p. 48. As the Project Manager, he was in charge of labor, materials, 
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1 78. After receipt of APCO's written notice, Gemstone sent a letter on Friday, 

2 August 15, 2008, claiming that APCO was in breach of contract and that Gemstone would 

3 terminate the Contract for cause if the alleged breaches were not cured by Sunday, August 17, 

4 2008.80 

5 79. That letter divided APCO's alleged breaches into curable breaches and non-

6 curable breaches81 and also confirmed that upon termination: "(a) all Third-Party Agreements 

7 shall be assigned to Gemstone and (b) APCO must execute and deliver all documents and take 

8 such steps as Gemstone may require for the purpose of fully vesting in Gemstone the rights and 

9 benefits of such assigned Third-Party Agreements. ,,82 

10 80. APCD's counsel responded to the letter the same day, August 15,2008.83 

11 81. That letter refuted Gemstone's purported basis for termination for cause,84 as 

12 there was no factual basis for any of the alleged defaults in Gemstone's letter: 

13 

14 

15 

16 

17 

18 

19 

20 

Gemstone's demand is factually incorrect as APCD is not in 
default of the agreement, and even if APCD was in default of the 
Agreement as alleged, the issues set forth by Gemstone would 
not support a termination of the contract.. . APCD has provided 
Gemstone with a 10 day Notice of Intent to Stop Work on the 
project due to Gemstone's failure to pay the June 2008 
Application. Instead of making the payment that is due, 
Gemstone is seeking to terminate the contract on or before the 
date that APeO will stop work on the project...APCO has 

subcontractors, labor reports, billings, change orders, submittals, requests for 
infonnation, and most other documents on the Project. Mr. Rivera reported to Robert 
Johnson. Testimony of Andy Rivera (Helix), Day 2, p. 48. Andy Rivera prepared 

21 Helix's pay applications. Testimony of Bob Johnson (Helix), Day 2, p. 8. So while 
Robert Johnson signed the pay applications for Helix, Mr. Andy Rivera had the most 
personal knowledge of the financial aspects of the Project for Helix and was actually 
designated as Helix's PMK on Helix's claim. Testimony of Andy Rivera, Day 2, p. 73. 

22 

23 

24 

25 

26 

27 

28 
MARK R. D~NTON 

DISTRICT JLJDGE 

DEPARTMENT THIRTEEN 
lAS VEGAS. NV 89155 

79 Testimony of Bob Johnson (Helix), Day 1, p. 113. 

80 Exhibit 13; Testimony of Joe Pel an (APeO), Day 1, pp. 35-36. 

81 Exhibit 13 - 1-13. 

82 Exhibit 13, p. 14, Section C.3. 

83 Exhibit 14; Testimony of Joe Pelan (APCO), Day 1, p. 36. 

84 Exhibit 14; Testimony of Joe Pelan (APCO), Day 1, pp. 37 and 79. 

19 



Helix000272

1 

2 

3 

4 

5 

6 82. 

received a copy of the e-mail sent to APCO's subcontractors by 
Gemstone. The e-mail notes that Gemstone has a replacement 
General Contractor in place. Obviously, Gemstone's intent is to 
improperly declare APCO in default and then attempt to move 
forward with the project using APCO's subcontractors ... Items 
(ii), (iii), (iv) and (v{ were all complete months ago as part of the 
normal job process. 5 

There was no evidence' presented at trial rebutting Mr. Pelan's testimony that 

7 APeo was not in default. 

8 83. And since the Court has stricken Gemstone's answer and counterclaim against 

9 APCO,86 the Court must find that APCO was not in breach. 

10 84. On or about August 15, 2008, prior to its purported termination, Gemstone 

11 improperly contacted APCO's subcontractors and notified them that Gemstone was terminating 

12 APCO as of Monday, August 18,2008. 87 

13 85. Gemstone confirmed it had already retained a replacement general contractor.
88 

14 Gemstone advised thc APCO subcontractors as follows: 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
MARK R. DENTON 

DISTRICT JUDGE 
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86. 

In the event that APCO does not cure breaches to Gemstone's 
satisfaction during the cure period, Gemstone will proceed with a 
new general contractor. This GC has been selected and they are 
ready to go. We do not expect any delays or demobilizations in 
this event. .. If APCO does not cure all breaches, we will be 
providing extensive additional information on the transition to a 
new GC in 48 hours time.89 

The replacement contractor turned out to be Camco.
90 

85 Exhibit 14; Testimony of Joe Pelan (APeO), Day 1, p. 100. 

86 Docket at May 26, 2010 Order Striking Defendant Gemstone Development 
West, Inc.'s Answer and Counterclaims, and Entenng Default. 

87 Exhibit 215; Testimony of Joe Petan (APCO), Day 1, pp. 34 and 35. 

88 Exhibit 215. 

89 Exhibit 215-2. 

90 Exhibit 162, Cameo/Gemstone Prime Contract. 
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1 87. On August 18,2008, APCO emailed Gemstone objecting to such direct 

2 communications with the subcontractors: "The APCO Construction GMP and Grading 

3 Contracts are still in effect and as such Gemstone shall not meet with our subcontractors. Please 

4 read the contract and other correspondence closely. If APCO didn't (and APCO did) cure the 

5 breach, Gemstone must issue a seven day notice of termination. You are disrupting my ability 

6 to perform the work.',9l 

7 88. That same day, APCO submitted its July 2008 pay application for 

8 $6,307,487.15.92 

9 89. The next day on August 19,2008, APCO sent Gemstone a letter noting 

10 Gemstone's breaches: 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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DEPARTMENT THIRTEEN 
LAS VEGAS. NV 89155 

[I]t was and is my clear position that any termination of our 
contract would be a breach of the agreement. Then today before 1 
could send my letter I received a letter from your lawyer saying 
our contract was over .... As with the other changes, it is 
impossible to fully account for the delays and full impacts to our 
schedule at this stage. Consistent with the (2) two change orders 
that Alex signed after Pete initially rejected them for the HV AC 
deltas, 1 would propose that we hold the time issues for now ... I 
also find it interesting that you have sent us letters to terminate 
the contract all within the time that we were allowed to provide 
you notice of our intent to suspend the work if the change orders 
on the June pay application were not paid. That was to elapse on 
Thursday and now your lawyer is proposing that we agree 10 a 
termination before that date. We will not agree and intend to fully 
proceed with our contract obligations ... Yesterday morning, Alex 
came in and asked me what we were still doing on site because 
there was nothing that we could do to satisfy Gemstone. That 
would be consistent with the email that was sent to all of our 
subcontractors on Friday advising that we were being removed 
from the project before we even had a chance to respond to the 
48 hour notice ... Craig also told me that Gemstone had 
previously selected Cameo to complete the project.93 

91 Exhibit 216-1. 

92 Exhibit 8. 

93 Exhibit 15. 
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1 90. On August 19,2008, Gemstone confirmed that joint checks to the 

2 Subcontractors and Apco would be written for the June 2008's pay application: "I'd like to 

3 have dual checks cut for this [June, 2008] pay application directly to the subs and the general. I 

4 believe this is different than what we have historically done on ManhattanWest, but similar to 

5 how we have paid some Manhattan Pay Apps in t~e past.,,94 

6 91. Gemstone confirmed that all future payments would essentially go directly from 

7 Nevada Construction Control to the subcontractors.95 

8 92. Although it disagreed with Gemstone's conduct, APCO cooperated in this post 

9 termination process to ensure that all subcontractors were properly paid for work perfonned on 

10 APCO's watch: 

11 

12 
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93. 

An APCO representative has to sign all of the subcontractor 
checks due to Gemstone's request to prepare the "joint checks". 
An APCO signer should be doing that by the end of today or 
tomorrow morning. At that time, NCS will contact all of the 
subcontractors to pick up their checks. Furthennore, today the 
APCO's July pay application was submitted to NCS. As 
mentioned in the meeting on Monday, August 25, 2008, enclosed 
is the contact information for Camco Pacific regarding pay 
applications ... Please forward your July and August pay requests 
to Yvonne. Obviously, July was already submitted to NCS but we 
would like Camco to have record of the most current pay 
requests.96 

None of the joint checks that NCS and Gemstone issued and that APCO 

properly endorsed included any funds for APCO.97 

And none of the joint checks accounted for any APCO or subcontractor 

retention because retention had not been earned under either the Contract or the various 

subcontracts.98 

94 Exhibit 16; Tcstimony of Joe Pclan (APCO), Day 1, p. 38. 

95 Testimony of Joe Pelan (APCO), Day I, p. 38. 

96 Exhibit 26. Testimony of Joe Pelan (APCO), Day I, pp. 38 and 41. 

97 Testimony Day 1, p. 38. 

98 Testimony of Joe Pelan (APCO), Day 1, pp. 38-39. 
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1 

2 

95. As of the end of August, the Project was only about 74% complete.
99 

96. Ultimately, APCO was not paid for its share of June Application even though 

3 the subcontractors received their money. 100 

4 97. On August 21, 2008, APCO sent a letter to its subcontractors informing them 

5 that APCO would stop work on the Project on August 21,2008: 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 
98. 

Attached hereto is APCO Construction's Notice of Stopping 
Work and Notice of Intent to Terminate Contract for 
nonpayment. As of 5:00p.m., Thursday, August 21,.2008 all 
work in furtherance of the subcontracts you have with APCO 
CONSTRUCTION on the Manhattan West project is to stop until 
you are advised otherwise, in writing, by APCO 
CONSTRUCTION ... If a prime contractor terminates an 
agreement pursuant to this section, all such lower tiered 
subcontractors may terminate their agreements with the prime 
contractor ... Pursuant to statute, APCO CONSTRUCTION is 
only stopping work on this project. At this time it has not 
temlinated its contract with Gemstone. As such, all 
subcontractors, until advised in writing by APCO 
CONSTRUCTION, remain under contract with APCO 
CONSTRUCTION. 101 

On August 21,2008 APCO also provided Gemstone with written notice of 

16 APCO's intent to terminate the Contract as of September 5,2008.
102 

17 

18 
99. APCO's last work on the Project was August 21,2008.'03 

100. On August 22,2008, APCO sent a letter to the Clark County Building 

19 Department advising that APCO was withdrawing as the general contractor for the Project.
104 

20 

21 

22 

23 

24 

25 

26 

27 

28 

99 Exhibit 218-10; Testimony of Steven Parry (Cameo), Day 5, pp. 31-32. Mr. 
Parry was Camco's project manager for the aPRroximate four months that Camco 
worked on the Project. Testimony of Steven Pan)' (Cameo), Day 5, p. 24. 

100 Testimony of Joe Pelan (APCO), Day 1, p. 33. 

10) Exhibit 23; Testimony of Joe Pelan (APCD). Day t, p. 32. 

102 Exhibit 23. 

103 Testimony of Brian Benson (APCO), Day 3, p. 50; Testimony of Joe Pel an 
(APCD), Day 1, p. 40. 

104 Exhibit 24; Testimony of Joe Pelan (APCD), Day 1, p. 40. 
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1 101. APCO was required to cancel its current building permits so the Project permits 

2 could be issued and transferred to Cameo. lOS 

3 102. In an August 28, 2008 letter, Gemstone advised that APCO was terminated for 

4 cause as of August 24, 2008: 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 
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Furthermore, pursuant to the ManhattanWest's August 15,2008 
notice regarding Termination of Phase 1 for Cause, and APCO's 
failure to cure the breaches set forth in the notice prior to August 
17, 2008, the Contract terminated for cause on August 24, 2008. 
Consequently, pursuant to Section 1 0.02(e) of the Contract, 
APCO is not entitled to receive any further payments until the 
Work [as defined in the Contract] is finished. Later today, 
Gemstone will issue joint checks to the subcontractors pursuant 
to the June Progress Payment; however, ~ayment will not include 
any fees or general conditions to APCO. 06 

] 03. APCO contested Gemstone's purported termination and APCO's evidence was 

uncontested on that issue that it was not in default. 107 

104. APCO properly terminated the Contract for cause in accordance with NRS 

624.610 and APCO's notice oftennination since Gemstone did not pay the June Application, 

as of September 5,2008. 108 

105. Helix and CabineTec both received a copy of the termination Jetter. 109 APCO 

considered its notice of termination to be effective as of September 5, 2008."
0 

106. But Gemstone proceeded with the Project as if it had terminated the Contract 

with APCa. llI APCO was physically asked to leave the Project as of the end of August, 

2008. 112 

105 Testimony of Joe Pelan (APCO), Day], p. 100. 

106 Exhibit 27; Testimony of Joe Pelan (APCO). Day 1. p. 41. 

107 Testimony of Joe Pel an (APCO), Day], p. 42. 

108 Exhibit 28; Testimony of Joe Pel an (APCO), Day 1, pp. 73 and 80. 

109 Exhibit 28; Testimony of Bob Johnson (Helix), Day 1, p. 113. 

110 Testimony of Joe Pelan (APCO), Day 1, pp. 42-43. 

III Testimony of Joe Pelan (APCO), Day 1, pp. 100-101; Exhibit 29. 
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1 107. And all subcontractors received notice from Gemstone that APeO was 

2 terminated on August 26, 2008 and would not be returning to the Project. I 13 

3 

4 

E. Gemstone o'wcd APCD $1.4 million when APCD left the Project. 

108. Even though the subcontractors had received all amounts billed through August 

5 2008, Gemstone owed APeQ $1,400,036.75 for APeQ's June, July, and August 2008 payment 

6 applications. I 14 

'" 7 109. Gemstone also owed APeo $290,000.00 from various reimbursements. I IS 

8 110. APeQ has never received paymen~ in any form from any entity for these pay 

9 applications or the $200,000.00 in reimbursements. I 16 

10 1 11. The $1,400,036.75 does not reflect any of the retention that Gemstone withheld 

11 from APea on the Project because the retention never became due. 117 

12 112. Ultimately, Gemstone would not accept APeO's final August 2008 pay 

13 application. I IS 

14 

15 112 Testimony of Joe Pelan (APeO) Day 3, p. 150. 
113 Exhibit 118. 

114 Exhibit 320/321, Summary of June, July and August 2008 payment 
17 applic·ations to Gemstone that were not paid; Testimony of Joe Pel an (APeO) Day 1, p. 

67; Testimony of Mary Jo Allen (APeO) Day 3, p. 144. Exhibit 4 is APeO's June 

16 

18 Application. Testimony of Mary Jo Allen (APeO), Day 3, p. 124. APeO's share of the 
June Pay Application was $700,802.90, which was not paid. Testimony of Mary Jo 
Allen (APeO), Day 3, pp. 125-127. Exhibit 8 is APeO's July pay application. 
Testimony of Mary Jo AlJen (APeO), Day 3, p. 125. APeO's share of the July 2008 
pay application was $431,183.67, which was not paid. Testimony of Mary Jo Allen 
(APeO), Day 3, pp. 125-127. Exhibit 31 was APeO's August 2008 pay apphcation and 

21 its final pay application. Accordingly, the August 2008 application shows everything 

19 

20 

that was done by APeO and its subcontractors through the end of August 2008. 
22 Testimony of Mary Jo Allen (APeO) Day 3, p. 135. APCO's share of the August 2008 

pay application was $268,050.18, which was not paid. Testimony of Joe Pclan (APeO) 
23 Day 1, p. 46; Testimony of Mary Jo Allen (APeO), Day 3, pp. 126-127. In total, 

Gemstone owed APeO $1,400,036.75 for its last three pay applications. Testimony of 
Mary Jo Allen (APeO), Day 3, p. 122. 24 

25 

26 

27 

28 

115 Testimony of Mary Jo Allen (APeO), Day 3, p. 127. 

116 Testimony of Mary Jo Allen (APeO), Day 3, p. 127. 

117 Testimony of Mary 10 Allen (APeO), Day 3, p. 127. 

118 Testimony of Joe Pelan (APeO), Day 1, pp. 44-45. Exhibit 31. 
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1 113. So Camco submitted APCO's August 2008 billing so APCO>s subcontractors 

2 would get paid. 1 19 

3 114. Camco's August 2008 pay application tracked the full retention from the Project 

4 (including APCO'S)120 and APCO's full contract amount. 121 

5 115. As of its last pay application, APCO believed it was 76% complete with the 

6 Project. 122 

7 116. Despite the amounts owed to APCO, the evidence was uncontested that the 

8 subcontractors received all of their billed amounts, less retention, up through August 2008. 123 

9 

10 

F. APeO did not terminate the Helix or CabincTcc Subcontracts. 

117. During this dispute, APCO did not terminate the Helix or CabineTec 

11 subcontracts,124 but advised its subcontractors that they could suspend work on the Project in 

12 accordance with NRS Chapter 624. 125 

13 118. If APCO wanted to tenninate its subcontractors, it had to do so in writing. 126 

14 119. Helix admitted it knew APCO was offthc Project as of August 28, 2008 127 and 

15 that neither APCO nor Helix terminated the Helix Subcontract. 128 

16 

17 

18 

19 

20 

119 Exhibit 218; Testimony ofJoe Pelan (APCO), Day 1, pp. 43-44. 

120 Testimony of Joe Pelan (APCO), Day 1, p. 44; Exhibit 218-2. 

121 Exhibit 218-10. 

122 Exhibit 31; Testimony of Joe Pelan (APCO) Day 1, p. 45. 
21 123 Testimony of Mary Jo Allen (APCO) Day 3, pp. 127-129 and 144; Testimony 

of Andy Rivera (Helix) Day 2, pp. 73 and 75; Testimony of Joe Pelan (APCO) Day 3, 
22 p. 150; Exhibit 26; Exhibit 152; Testimony of Joe Pelan (APCO) Day I, pp. 26, 46, 67 
23 and 82. 

124 Testimony of Joe Pelan (APCO), Day 1, p. 39. 

125 Exhibit 23. 24 

25 

26 

27 

28 

126 Testimony of Joe Pelan (APCO) Day 1, p. 71. 

m Testimony of Andy Rivera (Helix) Day 2, p. 62. 

128 Testimony of Joe Pel an (APCO) Day 1 at p. 126; Testimony of Bob Johnson 
(Helix) Day 2, p. 33. 
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1 l20. Additionally, Helix admitted it never issued a stop work notice to APCO 

2 pursuant to NRS 624 because it had no payment disputes with APCO. 129 

3 121. In fact, per Gemstone's notice dated August 15,2008, Gemstone gave APCO 

4 notice that it exercised its right under Contract Section 10.04 to accept an assignment of the 

5 APCO subcontracts. l3O 

6 l22. Accordingly, any purported termination of a subcontract by APCO would have 

7 breached the Contract. \3 J 

8 123. During August 2008, subcontractors on the Project were getting information 

9 directly from Gemstone. 132 

10 124. Helix and CabineTec both continued work on the Project for Gemstone and 

11 Cameo, and submitted their August billings to Camco.133 

12 G. Status of the Project when APCO was off the Project 

13 125. Before APCO was asked to leave the Project on August 19 and 20, 2008, APCO 

14 documented the as-built conditions and confinned that Helix and CabineTec were not 

15 anywhere close to completing their respective scopes of work. 134 

16 126. So the evidence was undisputed that at the time APeO left the Project, 

17 Gemstone did not owe APeO or the subcontractors their retention. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

129 Testimony of Bob Johnson (Helix) Day 1, p. 127. 

130 Exhibit 13. 

131 Testimony of Joe Pelan (APeO) Day 1, p. 75. 

132 Testimony of Andy Rivera (Helix) Day 2, p. 76. 
133 Exhibit 29; Exhibit 173, Helix's first payment application to Cameo; Exhibits 

1821185, CabineTee's first payment application to Cameo. 

134 Testimony of Brian Benson (APeO) Day 3, pp. 50-58, 63-64 and 97. Those 
videos are a correct and accurate representation and reproduction of the status of the 
Project on August 19 and August 20,2008. Testimony of Brian Benson (APeO) Day 3, 
p.52. 
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1 H. Cameo became the Prime Contractor. 

2 127. Cameo and Gemstone had several meetings and Gemstone contracted with 

3 Cameo to complete the Project on August 25, 2008. 135 

4 128. In tenus of the plans, specifications and technical scope of work, Cameo's work 

5 was the same as APCO's.136 

6 129. In fact, Cameo used the same schedule of values and cost coding that APCO had 

7 been using on the Project. 137 

8 

9 

130. Cameo obtained penuits in its owri name to complete the Project.
138 

131. Cameo's Steve Parry continued that Exhibit E to the Cameo contract 

10 represented the state of the Project when Cameo took over. 139 

11 132. Gemstone and Cameo estimated the Project to be 74% complete for Phase 1.
140 

12 Those estimates also confinued that: 

13 

14 

15 

• 

• 

The tirst floor drywall taping in building 8 was 70% completc.
141 

The first floor drywall taping in building 9 was 65% complete. 142 

133. Among other things, the Cameo contract required that Cameo "shall engage the 

16 Third-Party Service Providers listed on Exhibit C (the "Existing Third-Party Service 

17 Providers)." 143 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

135 Exhibit 162, Cameo/Gemstone Prime Contract; Testimony of Steve Parry 
(Camco) Day 5, pp. 25-26. 

136 Exhibit 162; Testimony of Joe .Pelan (APCO) Day 1, pp. 45 and 98; 
Testimony of Steve Parry (Camco) Day 5, p. 31. 

137 Testimony of Steve Parry (Camco) Day 5, pp. 30-31. 

138 Testimony of Steve Parry (Cameo) Day 5, p. 37. 

139 Testimony of Steve Parry (Camco) Day 5, p. 27. 

140 Exhibit 218, p. 10; Testimony of Steven Parry (Cameo) Day 5, p. 31-32. 

141 Exhibit 160-3. 

142 Exhibit 160-3. 

143 Exhibit 162-2. 
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1 134. Helix and CabineTec are both listed as Existing Third-Party Service Providers 

2 on Exhibit C. 144 

3 

4 

13 5. And Cameo had worked with Helix before.
145 

136. Cameo's Steve Parry admitted that Cameo was assuming the subcontracts that 

5 APCO had with Helix and CabineTec: 

6 

7 

8 

9 

16 

11 

12 

13 

14 

15 

16 

[Exhibit 162 was on the elmo] 
Q ... I've highlighted a sentence that says, "General contractor 
shall engage third-party service providers." Do you see that? 
A. Yes. 
Q. Okay. What did you understand that to mean? 
A. That we would use subcontractors on the site that had already 
been under contract to perform work on the project. 
Q. Okay. So you were assuming the Subcontracts that APCO had 
issued on the Project; is that right? 
A. Yes. 
Q. And, sir, if you would, tum to Exhibit C within the exhibit. 
Those assumed contracts from APCO included CabineTec and 
Helix; correct? 
A. Yes. 
Q. And, sir, if you would, tum to Exhibit C within the exhibit. 
Those assumed subcontracts from APCO included CabineTec 
and Helix; correct? 
A. Yes. 146 

17 137. After Cameo became the general contractor, it was responsible to pay 

18 subcontractors for work performed under it.
147 

19 138. Camco never had any contact or involvement with APCO on the Project,148 nor 

20 did APCO provide any direction or impose any scheduling requirements on subcontractors 

21 proceeding with their work.
149 

22 

23 

24 

25 

26 

27 

28 
MARK R. DENTON 

DISTRICT JUDGE 

DEPARTMENT THfRTEEN 
LASVEGAS,NV 89155 

144 Exhibit 162-23. 

145 Testimony of Steve Parry (Cameo) Day 5, pp. 13-14. 

146 Testimony of Steve Parry (Cameo) Day 5, p. 26. 

147 Testimony of Joe Pelan (MCO) Day 1, p. 99. 

148 Testimony of Steve Parry (Cameo) Day 5, p. 27. 

149 Testimony of Joe Pelan (APCO) Day 1, p. 97; Testimony of Joe Petan 
(APCO) Day 3, p. 150; Testimony of Steve Parry (Cameo) Day 5, p. 27. 
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1 139. APca played no role in the pay application process or the actual field work on 

2 the Project from September-December 2008. 150 

3 140. And no Helix nor CabineTee representative ever approached APCa with 

4 questions or concerns about proceeding with work on the Project after APCO's termination. lSI 

5 141. So APCO did not receive any benefit from the work or materials that Helix or 

6 CabineTec performed or provided to the Project after August 21,2008. 152 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

142. Cameo's first pay application was for the period through August 31, 2008. 153 

143. That billing reflected Gemstone retainage account for APeo's work: 

Q. Now, I have highlighted the retainage line item of 
$5,337,982.74 [on Exhibit 218]. Do you see that? 

A. Yes. 

Q. What did that figure represent? 

A. The retainage that was being withheld on the Project. 

Q. And who was the retainage being withheld by? 

A. Gemstone, the owner. 

Q. Okay. So my point simply was what you're depicting 
here in the retainage is the accounting of the retainage that was 
withheld from APCO as you're going forward on the Project. 

A. That's correct. 154 

So all parties knew that the subcontract retention amounts were maintained with Gemstone 

after APCO was terminated. 

I. CabineTec entered into a ratification agreement with Cameo. 

144, After APCO left the Project, CabineTec signed a ratification agreement with 

Cameo whereby CabineTec agreed to complete its original scope of work for Cameo. ISS 

150 Testimony of Joe Pelan (APCO) Day I, p. 98. 

151 Testimony of Joe Petan (APCO) Day 1, p. 98. 

152 Testimony of Joe Petan (APCO) Day 3, pp. 149-150. 

153 Testimony of Steve Parry (Camco) Day 5, p. 29. 

154 Testimony of Steve Parry (Cameo) Day 5, p. 30. 
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1 145. CabineTec understood the ratification to mean that "you guys [APCO] were 

2 stepping out and Cameo was stepping in.,,156 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 
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146. CabineTec further clarified its understanding of the ratification agreement as 

follows: 

Q. Okay. Sir, but going forward from and after the point that 
CabineTec signed the ratification agreement with Cameo, you 
knew and understood that Cameo was going to be the 
"contractor", as that term was used in the original subcontract 
that CabinetTec had for the project, correct? 
A. So APCO was gain" away and Cameo wa.1;) coming on. That's 
what was happening. I 

147. In addition, the signed ratification agreement contained the following terms: 

• "8. Subcontractor and Cameo desire to acknowledge, ratify and agree to 
the terms of the Subcontract Agreement, whereby Cameo will replace 
APCO as the "Contractor" under the Subcontract Agreement but, subject 
to the terms of this Ratification, all other terms and conditions oCthe 
Subcontract Agreement will remain in full force and effect.,,158 

• The ratification agreement acknowledged that $264,395.00 of work 
remained to be finished on Building 8 and $264,395.00 on Building 9.

159 

• "5. Ratification. Subcontractor and Cam co agree that (a) the terms of the 
Subcontract Agreement (as amended by this Ratification and including 
all Amendments. Previously Approved Change Orders, and the Cameo 
Schedule) will govern their relationship regarding the Project, (b) Cameo 
will be the "Contractor" under the Subcontract Agreement, and (c) 
Subcontractor and Cameo agree to perform and fulfill all of the 
executory terms, covenants, conditions and obligations required to be 
performed and fulfilled thereunder by Subcontractor and Cameo, 
respectively." 160 

Accordingly, all retention and future payments to CabineTec, which were executory 

obligations, were Camco's responsibility. 

155 Exhibit 3096; Testimony of Nicholas Cox (CabineTec) Day 3, p. 34; 
Testimony ofMr. Thompson (CabincTcc) Day 5, p. 60. 

156 Testimony of Nicholas Cox (CabineTec) Day 3, p. 35. 

157 Testimony of Nicholas Cox (CabineTcc) Day 3, p. 36. 

158 Exhibit 183-1. 

159 Exhibit 183-2. 
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1 148. After Gemstone could no longer pay Cameo, CabineTec filed a complaint 

2 against APCO and Cameo and alleged that it entered into a ratification agreement with Cameo: 

3 

4 

5 

6 

7 

8 

9 

10 

11 

10. On or about August 26, 2008, pursuant to Gemstone's request 
CABINETEC entered into a Ratification and Amendment of 
Subcontract Agreement (the "Ratification") with CAMCO, 
whereby CAMCO agreed to the terms of the APCO Subcontract 
and to replace APCO as the "Contractor" under the APCO 
Contract. .. 
14. CABINETEC entered into the Ratification with CAMCO, 
pursuant to Gemstone's request, wherein CAMCO agreed to pay 
CABINETEC for the services and materials on the Project. 
15. Pursuant to, and in reliance upon, the aforementioned 
Subcontract, Ratification and representations, CABINETEC 
performed the work of providing services and materials (the 
"Work.") ... 161 

APCO had no liability for the materials CabineTee provided to Cameo and Gemstone after 
12 

13 

14 

termination. 

149. The fact is, APCO paid (and even overpaid) CabineTec for materials delivered 

to the Project while APCO was contractor. 162 
15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

150. CabineTec did not dispute this overpayment at trial. 

151. CabineTec submitted two invoices while APCO was on the ProjecL 163 

152. Exhibit 148 is CabineTec's first invoice to Cameo for $70,836.00. 164 

153. CabineTee's second invoice is for $72,540.00. 165 

154. The total amount due to CabineTec, less retention, was $129,038.40. 166 

160 Exhibit 172-5. 

161 Exhibit 156 at ~ 10-15. 

162 Testimony of Mary Jo Allen (APCD) Day 3, pp. 13]-132. 

163 Exhibits Nos. 148, 150, 151, and 320-321, Calculation of CabineTec 
overpayment; Testimony of Mary Jo Allen (APeD) Day 3, p. 130. 

164 Testimony of Mary Jo Allen (APCO) Day 3, p. 130. 

165 Testimony of Mary Jo Allen (APCO) Day 3, p. 131. 

166 Testimony of Mary Jo Allen (APeD) Day 3, p. 131. 
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1 155. But APCO actually paid CabineTec a total of $161 ,262.00 for these two 

2 invoices. 167 

3 

4 

5 

6 

7 

156. As such, CabineTec was overpaid $32,223.60 by APCO on the Project. 

157. CabineTec did not submit a pay application for August 2008. 168 

158. APCO is entitled to credit for this over payment. 

J. CabineTec Claims retention against APCO. 

159. When CabineTec originally filed suit CabineTec disclosed $19,547.00 in 

8 d~ages against APCO in its complaint: 

9 

10 

11 

12 

13 

14 

"50. As a result of the foregoing, and in accordance with the 
principles of equity and common law, CABINETEC is entitled to 
judgment in its favor, and against APCO in the amount of 
$19,547.00, together with interest thereon at the highest legal 
rate." 169 

160. And, CabineTec's initial and first supplemental disclosures only disclosed 

$30,110.95 in damages against APCO: " ... National Wood seeks to recover those damages 

claimed by CabineTec in its complaint in intervention against APCO in the amount of 
15 

$30,110.95 and CAMCO in the amount of $1,125,374.94 ... ,,170 The $30,110.95 represented 
16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

$19,547.00 in alleged retention, and $10,563.95 in interest and fees.
17I 

161. Those were the only two disclosures CabineTec made before the close of 

discovery, as was extended by the Court. Then on the eve of trial, CabineTec attempted to 

disclose and seek $1,154,680.40 in damages against APCO.
I72 

167 Testimony of Mary Jo Allen (APCO) Day 3, p. 131. 

168 Testimony of Mary Jo Allen (APCO) Day 3, p. 134. 

169 Exhibit 156-8. 

170 Exhibit 157 (CabineTec's Initial Disclosure); Exhibit 158 (CabineTec's First 
Supplemental Disclosure), and Exhibit 159 (CabineTec's Second Supplemental 
Disclosure). 

171 Compare Exhibit 156, CabineTec's Complaint to Exhibit 157, CabineTec's 
Initial Disclosure. 

172 Exhibit 159-6. 
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,----------_._--_. __ ... 

1 162. Aside from the late disclosure there is no basis for that amount as it is 

2 undisputed that CabineTec was paid every dollar it billed APCO, less retention, 

3 notwithstanding the overpayment. 173 

4 

5 

K. Helix's claim for $505,021.00 in retention. 

163. Helix's designated PMK and Project Manager, Andy Rivera, confirmed that 

6 Helix's only claim in this litigation against APCO was for the retention of$505,021.00.
174 

7 

8 

164. Helix's counsel admitted this limited claim in its opening statement. 175 

165. And then at trial, Mr. Rivera confirmed Helix was only seeking retention and 

9 not the unpaid invoices submitted to Cameo: 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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Q. Sir, could you pull out Exhibit 44. And I want to make 
sure my record's clear. Exhibit 44 that I marked is, in fact, the 
same summary that was found in Exhibit 535, page 2S2, that you 
and Mr. Zimbleman went over; is that-

A. Correct. 
Q. Okay. And does Exhibit 44 represent the damages that 

you are seeking from APCO in this matter? 
A. Yes. 
Q. And do you recall if you were designated as the person 

most knowledgeable for one of th~ topics being the damages that 
Helix was seeking from APCO in these proceedings, correct? 

A. Correct. 
Q. And would you agree that as the PMK, you identified a 

figure of $505,021 as the amount that Helix in this lawsuit claims 
APCO owes it, correct? 

A. Correct. 
Q. And there are no other amounts that you identified in 

your PMK depo as being APCO's.}iability on this Project, 

correct? 
A. Correct. 
Q. Okay. And we are in agreement that the 50S-that's 

your handwriting, where you wrote: Retention? 
A. Yes. 

173 Exhibit 147 summarizing payments and releases. 
174 Exhibit 279, Testimony of Andy Rivera (Helix) Day 2, pp. 63-65; Helix's 

PMK Deposition at p. 52. 
175 Testimony, Day 1 at p. 10. (" ... Helix remains to be unpaid $505,021, while 

APCa was the general contractor. This is to say amounts still owing from pay 
applications submitted to APCO, and yes, that is essentially our retention.'} 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

Q. And would it be fair to conclude that that retention 
represents retention that had been accounted for and accrued 
while APeO was serving as the prime contract - prime contractor 
on the Project? 

A. Yes. 
Q. Prior to today has Helix ever billed APCO for that 

retention? 
A. No. No. I'm sorry. 
Q. Do you have any information to suggest that APeo 

ever received Helix's retention from Gemstone? 
A. I would not know. 
Q. Okay. You don't have any information to suggest that 

APeo has collected Helix's retention but not forwarded it on to 
Helix, correct? 

A. Correct. 
Q. Okay. And in light of your summary within Exhibit 44, 

would it be fair to conclude that all of the amounts that Helix 
billed to APCO were, in fact, paid but for retention? 

A. Yes. 176 

166. Helix received direct payments from APCO through May 2008.
177 

167. After May 2008, Helix received payment for its APCO billings directly from 
t 

10 

11 

12 

13 

14 
NCS through joint checks to Helix and APCO, which APCO endorsed over to Helix.

178 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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168. Helix's first billing to Cameo was on September 19,2008.
179 

169. Mr. Rivera admitted Helix is only seeking $505,021.00 in retention from APeO, 

which Helix never billed APCO. 180 

176 Testimony of Andy Rivera (Helix) Day 2, pp. 73-75. 

177 Testimony of Andy Rivera (Helix) Day 2, p. 61. 

178 Testimony of Andy Rivera (Helix) Day 2, pp. 61-64 

179 Exhibit 50S, p. I; Testimony of Andy Rivera (Helix) Day 2 at p. 65. 

180 Testimony of Andy Rivera (Helix) Day 2, {'p. 50 and 5S. Exhibit 501, p. 393 
is the spreadsheet Helix created of payments it applied for and received from APCO. 
Helix's Mr. Rivera admitted Helix was paid a total of $4,626, 186.11 on the Project by 
and through APCa, which reflected pal'ment for work billed (and retention) through 
August 31, 2008. Testimony of Andy RIvera (Helix) Day 2, pp. 58-59; Exhibits 46-47, 
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1 

2 

L. Retention never became due to Helix or CabineTec from APCO. 

170. As noted above, both the Helix Subcontract and the CabineTec Subcontract 

3 included an agreed upon retention payment schedule in Paragraph 3.8. 

4 171, The evidence was undisputed, and'even acknowledged by Helix and CabineTec, 

S that the level of completion and other preconditions of the retention payment schedule were not 

6 met while APCO was the general contractor. 

7 172. More specifically, Helix's Mr. Johnson admitted Helix did not meet the 

8 preconditions in Section 3.8 of the Subcontract to be entitled to retention: 181 

9 

10 

11 

Q. WeI!, let me ask it this way: Did I-ielix satisfy any of 
these preconditions found in paragraph 3.8 w,hile APCO was the 
genera] contractor on the project? . 

A. Not to my knowledge. 182 

12 173. CabineTec's Mr. Thompson admitted that the buildings had to be drywalled and 

13 painted before the cabinets were installed J 83 and he had no documentation (daily reports, 

14 photographs, etc.) that would confirm that CabineTcc ultimately installed cabinets in Phase 1 

15 for APCO. I84 

16 174. It is undisputed that neither Helix nor CabineTec presented any testimony that 

17 they met the valid conditions precedent to payment to be entitled to retention. 

18 175. See Lucini-Parish Ins. v. Buck,185 (a party who seeks to recover on a contract has 

19 the burden of establishing any condition precedent to the respective contract). 

20 176. Instead, the Court saw pictures 1 86 and videos lS
? confirming that Helix's and 

21 CabineTec's work was not completed. 

22 

23 

24 

2S 

26 

27 

28 
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Helix May and June billings; Exhibit 49-50; APCO Checks to Helix, Exhibit 58, Exhibit 
59, Exhibit 60, Exhibit 61, Exhibit 66, Exhibit 75. 

181 Testimony of Bob Johnson (Helix) Day 2, pp. 36-37. 

182 Testimony of Bob Johnson (Helix) Day 2, p. 19. 

183 Testimony of Mr. Thompson (CabineTec) Day 5, p. 69. 

184 Testimony of Mr. Thompson (CabineTec) Day 5, p. 69. 

185 108 Nev. 617, 620, 836 P.2d 627,629 (1992). 
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1 177. The Court also heard unrefuted testimony that APCO was never paid from 

2 Gemstone for Helix's or CabineTec's retention. 188 

3 178. The fact is APCO and its subcontractors never got to the point where they could 

4 request retention while APCO was the contractor. 189 

5 179. To that end, Helix's Mr. Johnson admitted that Helix did not present a claim to 

6 APCO for any additional compensation for disputed claims or changes while APCO was on the 

7 Project. 190 

8 180. Helix's Mr. Rivera admitted Helix has never billed APCO for retention, and that 

9 all amounts that Helix did bill APCO were paid, less retention. 191 

10 181. The fact that Helix did not bill retention confirms that Helix recognized that 

11 retention never became due from APCO under the retention payment schedule which governed 

12 the same. 

13 182. Both Helix and CabineTec rolled their retention account over to Cameo and 

14 Gemstone in their post-APCO billings as it was truly a Project and Gemstone liability. 192 

15 183. APCO's responsibility for retention under the subcontract's retention payment 

16 schedule was governed by the same. 

17 184. That is confirmed by Helix's and Cameo's conduct at the Projecllcvel through 

18 their pay applicalions. 193 

19 

20 186 Exhibit 32-38,51-57, 108-114,62-65,67-74, 125-132, Pictures of Status of 
Project; Testimony of Brian Benson (APCO) Day 3, pp. 53-71. 

21 187 Exhibits 17-22, Videos of Project. 

22 

23 

24 

25 

26 

27 

28 
MARK R. DENTON 
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188 Testimony of Mary Jo Allen (APCO) Day 3, p. 144; Testimony of Joe Pelan 

(APCO) Day 1, p. 26. 
189 Testimony of Joe Pelan (APCO) Day 1, pp. 60 and 82; Testimony of Bob 

Johnson (Helix) Day 2, pp. 36-37; Testimony of Joe Pelan (APCO) Day 3, p. 151. 

190 Testimony of Bob Johnson (Helix) Day 2, p. 31. 

191 Testimony of Andy Rivera (Helix) Day 2, p. 74; Exhibits 43,50,61 and 75. 

192 Exhibits 170-177, HeJix billings to Cameo and Exhibit 185, CabineTec's 
billings to Cameo; Testimony of Mary Jo Allen (APeO) Day 3, pp. 129-130; Testimony 
of Andy Rivera (Helix) Day 2, p. 74. 
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1 

2 

3 

4 

M. 

185. 

186. 

retention. 195 

Similarlv. APCO never earned or received its retention. 

Gemstone and/or its lender maintained the retention account.
194 

APCO's August 2008 pay application did not bill Gemstone for APeO's 

5 187. In fact, APCO never billed Gemstone for retention l96 because APeO had not 

6 earned the retention and thus was not entitled to it.
197 

7 188. And APCO never billed or received the retention funds from Gemstone for any 

8 of the subcontractors. 198 

9 

10 

189. APCO never received CabineTec's or Helix's retention from Gemstone. 199 

190. Helix's Mr. Johnson admitted that Gemstone, not APCO, was holding its 

11 retention?OO 

12 191. And Helix admitted it had no information to suggest that APeO was ever paid 

13 Helix's retention?Ol 

14 192. Neither Helix nor CabineTec ever billed APeO for any ofthe materials or work 

IS it performed after Camco signed its prime contract with Gemstone.
202 

16 
193 Compare Exhibit 58, Helix's Au~ust 2008 pay application to APCO, to 

17 reflecting $513,120.71 in retention to ExhibIt 173, Hehx's September 2008 payment 
18 appl,ication to Cameo refle~tin& $553,404.81 in retention. See also, EX;hibit 151 pgs. 1,.2 

CabmeTec's last pay applIcatIon to APCO for $179,180.00 reflectmg $17,918.00 m 
19 retention, to Exhibit-I85, CabineTec's first payment application to Cameo showing 

approved amount of $537,404.80 less $53,740.48 in retention. See also Exhibit 30 
(Cameo's August 2008 draw request confirming retention \vas being held for the entire 
project). 20 

21 

22 

23 

24 

25 

26 

27 

28 

194 Testimony of Joe Pelan (APCO) Day 1, p. 30. 

195 Exhibit 31; Testimony of Joe Pelan (APeO) Day 1, p. 45. 

196 Testimony of Joe Pelan (APCO) Day 1, p. 30. 

197 Testimony of Joe Pel an (APCO) Day 1, p. 83. 

198 Testimony of Mary Jo Allen (APCO) Day 3, p. 128. 

199 Testimony of Joe Pelan (APCO) Day 3, p. 150. 

200 Testimony of Bob Johnson (Helix) Day 2, p. 19. 

20) Testimony of Bob Johnson (Helix) Day 2, p. 20. 

202 Testimony of Joe Pelan (APCO) Day 1, p. 97. 
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1 193. And notably, neither Helix nor CabineTec billed APeO nor submitted a claim 

2 letter for the retention they now claim.203 

3 194. In fact, CabineTec actually billed Cameo for the retention it incurred under 

4 APCa.204 

5 

6 

N. Helix also entered into a ratification agreement with Cameo. 

195. Helix's Project Manager, Mr. Rivera understood that Gemstone purported to 

7 terminate the Contract: 

8 

9 

10 

11 

12 

13 

Q. Wouldn't it be fair to say that based on 
communications, both written and verbal, that you received from 
APCa andlor Gemstone, you knew that Gemstone had purported 
to terminate APCO's prime contract? 

A. We knew they were having issues. 
Q. Okay. And those issues had culminated in APCO 

purporting to terminate the prime contract andlor Gemstone 
purporting to terminate the prime contract, correct? 

A. Corrcct.205 

14 196. In fact, during the August 2008 timeframc, Helix was getting infonnation 

15 directly from Gemstone.206 

16 197. Mr. Rivera admitted Helix was copied on certain communications between 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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APCO and Gemstone: 

Q. And wouldn't it be fair to say that you received copies 
of certain communications from APeO to the owner, Gemstone, 
whereby APCa indicated that we're having payment issues and 
we're giving notice of our intent to exercise statutory rights to 
suspend and/or terminate? 

A. Something to that effect, yes.207 

203 Testimony of Joe Pelan (APeO) Day 1, p. 97; Testimony of Mary Jo Allen 
(APCO) Day 3, p. 128 (as to CabineTec); Testimony of Joe Pelan (APCO) Day 3, p. 
ISO. 

204 Exhibit 3103 confirming CabineTec billed Cameo for its retention. Testimony 
of Nicholas Cox (CabineTec) Day 3, p. 38·39. 

205 Testimony of Andy Rivera (Helix) Day 2, p. 75. 

206 Testimony of Andy Rivera (Helix) Day 2, p. 76. 

207 Testimony of Andy Rivera (Helix) Day 2, p. 76. 
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1 

2 

3 

4 

5 

Q. Okay. But do you recall receiving APCO generated 
correspondence indicating to the owner, which was sent to 
subcontractors as well, that APCO was suspending and/or 
terminating its work, correct? 

A. Correct.208 

198. Mr. Rivera also admitted Helix was performing work under Gemstone's 

6 direction by August 26, 2008: 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Q. And from and after about August 26, 2008, Helix was 
taking its direction from Gemstone and/or Cameo, correct? 

A. Gemstone. 
Q. Okay. APCO was not directing, requesting any work 

on behalf of Helix after September 5, 2008, correct? 
A. Correct. 
Q. And based on your personal involvement with 

Gemstone and Cameo, did you understand that, in fact, Cameo 
was replacing APCO as the prime contractor? 

A. At that time did not know exactly how that was-the 
agreement was going to be. 

Q. Did you come to find out? 
A. Yes. 
Q. that was, in fact, the case? 
A. Yes.209 

199. Helix was directed to hook up power to the Cameo trailer on August 26,2008.
210 

200. Gemstone provided Helix with the Cameo subcontract and Camco pay 

applications,211 and directed Helix to start directing its payment applications to Camco.
212 

19 20 I. On August 26,2008 Cam co sent Helix a checklist for starting work.
213 

Among 

20 

21 

22 

23 

24 

25 

26 

27 

28 
MARK R. DENTON 

DISTRICT JUDGE 
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the provisions included: 

• RETENTION MONIES Final retention monies will only be 
released to Cameo Pacific from Owner when all Punch list 

208 Testimony of Andy Rivera (Helix) Day 2, p. 77. 

209 Testimony of Andy Rivera (Helix) Day 2, pp. 76-77. See also Testimony of 
Bob Johnson (Helix) Day 2, p. 25. 

210 Exhibit 171; Testimony of Bob Johnson (Helix) Day 2, p. 25. 

211 Exhibit 170. 

212 Testimony of Andy Rivera (Helix) Day 2, p. 66. 

213 Exhibit 170. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Items, Contract Items, and Close-Out Documents have been 
fully completed and inspected by the owner. Any delay by a 
single Subcontractor in completing this will delay the entire 
project's final payment. PLEASE DO NOT DELA Y IN 
COMPLETING YOUR PUNCHLIST ITEMS. Exhibit 170-3. 

• D. Final Payment. Subcontractor shall not be entitled to 
payment of the balance of the Contract Price, including, 
without limitation, the Retainage, until (1) the Contract Work 
has been completed to the satisfaction of Contractor, (2) 
Subcontractor has submitted to Contractor an invoice for the 
final payment accompanied by (i) a final complete list of all 
suppliers and subcontractors whose materials or services have 
been utilized by Subcontractor, (ii) all closeout documents 
including, warranties, guarantees, as-builts, drawings, 
operating and maintenance manuals and such other items 
required of Subcontractor have been provided and such have 
been accepted by O~'I1er, (iii) executed unconditionallien 
releases and waivers from Subcontractor and all of its 
mechanics, subcontractors, and suppliers for the Contract 
Work covered by all preceding progress payments, and (iv) 
executed unconditional lien releases and waivers upon final 
payment from all mechanics, subcontractors, and suppliers 
who have previously received final payment, and conditional 
lien releases and waivers upon final payment from 
Subcontractor and each mechanic, subcontractor, and supplier 
from which an unconditional lien release and waiver upon 
final payment has not been submitted to Contractor, (3) 
Contractor has received the corresponding final payment 
from Owner, (4) Contractor has received evidence of 
Subcontractor's insurance required to be in place, (5) 45 days 
have elapsed after a Notice of Completion has been recorded 
or if a valid Notice of Completion is not recorded, upon 
Subcontractor's receipt ofa written notice of acceptance of 
the Contract Work that shall be given by Contractor not later 
than 9l days after Contractor determines in good faith that the 
Contract Work has been perfoIDled completed and in 
acceptable manner and (6) all outstanding disputes related to 
the Project have been resolved, and any liens against the 
Project have been removed?14. 

27 214 Exhibit 170-11, 170-12. 

28 
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1 I-laving received these requirements, Helix continued on as the electrical subcontractor for 

2 Cameo after APCO's termination. 

3 202. Helix's Andy Rivera admitted Helix's technical scope of work remained the 

4 same under Cameo: 

5 

6 

7 

8 

9 

10 

11 

203. 

Gemstone.216 

Q. Would it be fair to conclude the technical scope of 
work remained the same as you transitioned to work with 
Cameo-

A. Yeah_ 
Q. -for Helix? 
A. Yes?15 

During the transition of APCa to Cameo, Helix had a meeting with 

204. The purpose of that meeting was to: "represent that work was still proceeding, 

12 nothing had changed with our contracts with the current APCa relationship, and that we were 

13 to take direction for construction from Cameo, and they wanted to negotiate a contract.,,217 

14 205. Helix never sent APCO a letter or requested that APCa clarify or provide any 

15 information to Helix on the status of its relationship to the Project.
218 

16 206. Cameo presented Helix with a ratification agreement.
219 

17 

18 

207. It was Cameo's intent and understanding that it was replacing APCa in the 

Helix-APCa subcontract.22o 

19 208. Helix had a copy of the ratification agreement by at least September 3,2008.221 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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215 Testimony of Andy Rivera (Helix) Day 2, p. 78. 

216 Testimony of Bob Johnson (Helix) Day 2, p. 22. 

217 Testimony of Bob Johnson (Helix) Day 2, pp. 22-23. 

218 Testimony of Bob Johnson (Helix) Day 2, p. 23. 

219 Testimony of Bob Johnson (Helix) Day I, p. 124. 

220 Testimony of Steve Parry (Cameo) Day 5, pp. 28, 29 and 60. 

221 Exhibit 172. Testimony of Bob Johnson (Helix) Day 2, p. 27. 
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1 209. Helix understood the purpose of the ratification agreement as follows: " ... they 

2 [Cameo] were stepping in as construction management for the project and that they were using 

3 that agreement in order to proceed with - hold usas the subcontractor going forward.,,222 

4 210. Cameo's understanding was the same, i.e. the ratification agreement fomled the 

5 basis of Camco's agreement in allowing Helix to proceed on the Project.223 

6 211. Helix continued working on the Project after receiving the ratification agreement 

7 from Gemstone.224 

8 212. Cameo sent Helix the ratification agreement with a September 4,2008 letter that 

9 included the following representations: "The conditional acceptance of this work is based on 

10 the execution of a standard Cameo Pacific Ratification Agreement... We have provided you a 

11 copy of the Camco Pacific Ratification Agreement for your review and acceptance." 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

213. The Ratification Agreement contained the following additional terms: 

• 

• 

"B. Subcontractor and Camco desire to acknowledge, ratify and agree to 
the terms of the Subcontract Agreement, whereby Cameo will replace 
APCO as the "Contractor" under the Subcontract Agreement but, subject 
to the terms of this Ratification, all other terms and conditions of the 
Subcontract Agreement will remain in full force and effect." 
"5. Ratification. Subcontractor and Cameo agree that (a) the terms of the 
Subcontract Agreement (as amended by this Ratification and including 
all Amendments, Previousiy Approved Change Orders, and the Cameo 
Schedule) will govern their relationship regarding the Project, (b) Cameo 
will be the "Contractor" under the Subcontract Agreement, and (c) 
Subcontractor and Cameo agree to perform and fulfill all of the 
executory terms, covenants, conditions and obligations required to be 
performed and fulfilled thereunder by Subcontractor and Cameo, 
respecti vel y . ,,225 

222 Testimony of Bob Johnson (Helix) Day I, p. 124. 

223 Exhibit 172. Testimony of Steve Parry (Cameo) Day 5, p. 29. 

224 Testimony of Bob Johnson (Helix) bay 2, p. 28. 

225 Exhibit l72-5. 
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1 214. Helix admitted it entered into a ratification agreement with Cameo on 

2 September 4,2008 to continue on and complete the APCO scope ofwork.
226 

3 215. Helix even added a document to the ratification entitled "Helix Electric's 

4 Exhibit to the Ratification and Amendment.,,227 

5 216. The Helix Exhibit to the Ratification and Amendment contained language 

6 confirming that APeO was removed as the general contractor and that Helix submitted 

7 $994,025.00 in change orders to APeO prior to August 26,2008, the date Cameo was using for 

8 its ratification agreement.228 

9 217. Helix included a total contract price of $5.55 million for the Project, which was 

10 its original contract price with APCO for Phase 1, and added $480,689.00 as approved change 

11 orders under APCO to the total contract price.229 

12 218. The proposed Helix Amendment to the ratification agreement also included the 

13 following term: "All close out documents must be turned in before Camco Pacific can release 

14 final payment." 230 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
MARK R. DENl'ON 

(llSTRlCTJLIOGE 

DEPARTMENT THIRTEEN 
LAS VEGAS. NY 89155 

219. And although Helix has not produced a signed copy of the ratification 

agreement, Helix has admitted entering into its ratification and amended subcontract agreement 

in its complaint as follows: 

8. 

18. On or about September 4, 2008, Helix entered into the 
Ratification and Amendment of Subcontract Agreement ("CPCC 
Agreement") with Cameo who replaced APCa as the general 
contractor on the Project, to continue the work for the Property 
("CPCC Work"). 
19. Helix furnished the CPCC Work for the benefit of and at the 
specific instance and request of CPCC and/or Owner. 

226 Exhibit 77, Helix Complaint, ~18. 

227 Exhibit 170; Testimony of Bob Johnson (Helix) Day 2, p. 42. 

228 Exhibit 170; Testimony of Bob Johnson (Helix) Day 2, pp. 42-43. 

229 Exhibit 170-54; Testimony of Bob Johnson (Helix) Day 2, p. 44; Exhibit 169-

230 Exhibit 169-1. 
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20. Pursuant to the CPCC Agreement, Helix was to be paid an 
amount in excess ofTen Thousand Dollars ($10,000.00) 
(hereinafter "CPCC Outstanding Balance") for the CPCC Work. 
21. Helix furnished the CPCC Work and has otherwise performed 
its duties and obligations as required by the CPCC Agreement. 
22. CPCC has breached the CPCC Agreement. .. 
cpec breached its duty to act in good faith by performing the 
Ratification Agreement in a manner that was unfaithful to the 
purpose of the Ratifica~ion Agreement, thereby denying Helix's 
justified expectations ... 231 . 

Helix's Mr. 10hnson admitted that Exhibit 172, the Ratification Agreement, was the document 

that Helix referenced in its complaint (Exhibit 77) as the Ratifieation.232 

220. Helix sought $834,476.45 against Camco.233 

221. Helix also admitted it had a contract with Cameo/Gemstone for $8.6 million in 

its lien documenls.234 

222. The scope of work that Helix and CabineTec undertook on the Project was the 

same as each had previously contracted ",rith APCO for. 235 

223. Helix did not have any further communication with APCO after Cameo took 

over the Project.236 

That is because both knew that APCO was no longer involved and had no 

In fact, both Helix and CabineTec rolled their retention over into the Cameo. 

231 Exhibit 77. 

232 Testimony of Bob Johnson (Helix) at Day 2, p. 28. 

233 Testimony of Joe Pelan CAPCO) Day I at p. 10. 

234 Exhibit 5 I 2; Testimony of Bob Johnson (Helix) at Day 2, p. 29. 

235 Exhibit 314 and Testimony of Bob Johnson (Helix) Day 2, p. 10. 

236 Testimony of Bob Johnson (Helix) Day 2, p. 14. 

237 Compare Exhibit 58, Helix's last pay application to APCO to Exhibit 173, 
Helix's first payment application to Cameo. See also Exhibit 176 and 177 showing 
Helix's retentIOn rolled over. See also, Exhibit 150, CabineTee's last pay application to 
APCO, to Exhibit 185, CabineTec's first payment application to Cameo showing 
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1 226. Helix's Andy Rivera specifically admitted that it rolled its $505,000.00 in 

2 retention billings over to Camco.238 

3 227. After Helix and CabineTec went to work for Cameo, neither sent APeO any 

4 further pay applications or billings for work they perfomled on the Projcct.239 

5 228. And it is undisputed that Helix submitted its September 2008 pay application 

6 for $354,456.90 to Camco.240 

7 229. That pay application tracked Helix's full retainage of $553,404.81 for the 

8 Project, not just work completed under Camco.241 

9 230. Helix also submitted its October 2008 billing for $361,117.44,242 its 

10 November 2008 pay application for $159,475.68,243 and its December 2008 billing for 

11 $224,805.30 to Cameo. 244 

12 o. Cameo never completed the Project. 

13 23 I. Cameo never finished the Project245 and was never paid retention by 

14 Gemstone.246 

15 232. In its letter to the subcontractors dated December 22,2008, Camco advised the 

16 subcontractors as follows: 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

[I]t has come to Cameo Construction, Inc. 's attention that 
funding for the completion ofthe Manhattan West project (the 

CabineTec's retention rolled over. See also, Exhibit 30 (Cameo's August 2008 draw 
request confirming retention was being held for the entire Project). 

238 Testimony of Andy Rivera (Helix) Day 2, p. 74. 

239 Testimony of Mary Jo Allen (APCO) Day 3, at pp. 127-128; Testimony of 
Andy Rivera (Helix) Day 2, p. 76. 

240 Exhibit 173-1. 

241 Exhibit 173-2 

242 Exhibit 176-2. 

243 Exhibit 177-4. 

244 Exhibit 178-4. 

245 Testimony of Steve Parry (Cameo) Day 5, p. 36. 

246 Testimony of Steven Parry (Camco) Day 5, p. 36. 
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6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

"Project") has been withdrawn. Cameo recently received the 
foHowing email from [Gemstone] ... As a result, Gemstone does 
not have funds sufficient to payout the October draw or other 
obligations ... 8ased on the foregoing facts and circumstances, 
Cameo has no other alternative but to immediately terminate all 
subcontracts on the Project, including the agreement with your 
company ... you have acknowledged that Cameo is not liable to 
you for payment unless and until Cameo receives the 
corresponding paymen.t from the Owner. .. Camco's contract with 
Gemstone is a cost plus agreement wherein the subcontracts and 
supplies were paid directly by Gemstone and/or its agent, Nevada 
Construction Services, based on the invoices and/or payment 
applications submitted through voucher control ... Therefore, 
Cameo has no contractual and/or statutory obligation to pay any 
claim that may be alleged by any of the subcontractors and/or 
suppliers on the Project ... any claim for payment alleged against 
Cameo will result in additional fees, costs ... Therefore, all claims 
for payment must be directed to and/or alleged against Gemstone 
and the Project. 247 

233. Cameo's Parry was not able to tell if CabineTec billed Cameo in August 2008, 

Exhibit 218 and Cameo's first pay app to Gemstone.248 

• Exhibit 220 is Cameo's second pay application for the Project, through 
Septembcr 30,2008.249 That pay application accounted $6,004,763.00 in 
retention?50 Cameo's Parry admitted that Exhibit 220 does include 
billings from Helix to Cameo that Camco was passing on to 
Gemstone.251 

• Exhibit 221 is Cameo's billing to Gemstone through October 31, 2008; 
reflecting a total retention of $6,928,767.84 in retention. 

• Exhibit 163 is Cameo's November 2008 billing, reflccting a total 
retention of $7,275,991.08. 

234. Based on Cameo's Jast bi1ling,252 Exhibit 163, Cameo's best estimate of the 

21 work completed on Phase 1 was 86%?S3 

22 

23 

24 

25 

26 

27 

28 
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247 Exhibit 40 and Exhibit 39. 

248 Exhibit 218; Testimony of Steven Parry (Camco) Day 5, p. 34. 

249 Exhibit 220; Testimony of Steven Parry (Cameo) Day 5, p. 32. 

250 Exhibit 220; Testimony of Steven Parry (Cameo) Day 5, p. 32. 

251 Exhibit 220; Testimony of Steven Parry (Cam co) Day 5, p. 33. 

252 Testimony of Steve Parry (Cameo), Day 5, p. 36. 

253 Exhibit 163; Testimony of Steven Parry (Cameo), Day 5, p. 36. 
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1 

2 

P. The litigation. 

235. On September 9,2008, APCO brought an action against Gemstone for breach of 

3 Contract and nonpayment.2S4 

4 

5 

236. Gemstone counterclaimed alleging that APCO breached the Contract.25S 

237. On November 4,2008, the Project,lender confinned that it was reviewing 

6 September's pay application, and confimled that the subcontractors would be paid for the work 

7 performed for Camco.256 

8 238. In December 2008 Gemstone suspended work on the Project and advised Cameo 

9 and its various subcontractors that the lender was halting all financing for the Project. 257 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 
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239. That led to the onslaught of liens and the related priority litigation. 

240. On December 16, 2008, Cameo officially tenninated its prime contract with 

Gemstone: 

Pursuant to your notice to Camco on December 15, 2008, 
Gemstone (a) has lost its funding for the ManhattanWest project 
and (b) will be unable to meet its payment obligations pursuant to 
Article VI of the Engagement Agreement. Furthermore, 
Gemstone has failed to make payments to Cam co pursuant to 
Article VI of the Engagement Agreement for October 2008, 
November 2008, and December 2008, and such failures are a 
material breach of the Engagement Agreement. As Gemstone has 
no means of curing such material breach in a timely manner, the 
Engagement Agreement is terminated for cause, effective 
December 19,2008. Pursuant to our discussions, we understand 
that you agree with the tennination 
and the effective date of termination. 

Pursuant to our discussions and with Gemstone's consent, Camco 
will immediately send notices to all of the subcontractors to 
tenninate their subcontract agreements. In Cameo's tennination 
notice, we will ask the subcontractors to submit their payment 
applications to Cameo. Camco will review the payment 

254 Exhibit 219. 

255 Exhibit 226. 

256 Exhibit 138. 

257 Exhibit 48; Exhibit 138. 
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1 

2 

applications and, if they aPEcar proper, Cameo will forward them 
to Gemstone for payment.2 

8 

3 In response, Cameo terminated the subcontracts with its subcontractors on December 22, 

4 2008.259 

5 241. On May 26, 20 I 0, Judge Kathleen Delaney filed an Order Striking Defendant 

6 Gemstone Development West, Inc.'s Answer and Counterclaims, and Entering Default for 

7 failure to give reasonable attention to matters, failure to obtain new counsel, failure to appear at 

8 hearings.
26o 

9 242. On June 6, 2013, APCO filed a motion for summary judgment against 

10 Gemstone. That Motion confirmed that APCO complied with all terms of the Agreement and 

11 that Gemstone materially breached the Agreement by, among other things: (1) failing to make 

12 payments due to APCO; (2) interfering with APCO's relationships with its subcontractors; (3) 

13 refusing to review, negotiate, or consider change order requests in good faith; (4) removing 

14 APCO from the Project without valid or appropriate grounds; and (5) otherwise breaching the 

15 tenns of the Agreement.
261 

16 243. On June 13,2013, the Court (Judge Susan Scann) granted that motion?62 The 

17 record does not reflect an order or judgment. 

18 244. APCO did not receive any funds associated with its work from June, July or 

19 August 2008 on the Project and never received its or any subcontractor's retention. 

20 245. APCO did cooperate with Gemstone to see that all subcontractors, including 

21 

22 

23 

24 

25 

26 

27 

28 
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Helix and CabineTec were paid all progress payments that were billed and due while APCO 

was in charge. 

258 Exhibit 165. 

259 Exhibit 166-2. 

260 Docket at May 26, 20 I 0 Order Striking Defendant Gemstone Development 
West, Inc. 's Answer and Counterclaims, and Entering Default. 

261 Docket at June 6, 2013, Motion for Summary Judgment against Gemstone. 

262 Docket at Minutes from June 13,2013. 
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1 246. Despite APCO's efforts, Helix and CabineTec are seeking to hold APCO 

2 responsible for retention. 

3 247. Any of the foregoing findings of fact that would be more appropriately 

4 considered conclusions of law should be deemed so. 

5 FROM the foregoing Findings of Fact, the Court makes the following 

6 II. CONCLUSIONS OF LAW 

7 
8 Helix's Claims Against APCO 

9 

10 

A. Breach of Contract 

1. In Nevada, there are four elements to a claim for breach of contract: "(1) 

formation of a valid contract, (2) perfom1ance or excuse of performance by the plaintiff, (3) 
11 

material breach by the defendant, and (4) damages.,,263 
12 

2. Exhibit 45 is the Helix Subcontract, which represents the valid, final written 
13 

agreement between APea and Helix. 
14 

Helix's claim against APeO is for $505,021.00 in alleged retention.
264 

As a 3. 
15 

condition precedent to payment for retention, the Helix Subcontract required Helix to properly 
16 

17 
comply with the retention payment schedule in Section 3.8.

265 
Specifically, Section 3.8 

required: (1) completion of the entire project, (2) owner acceptance, (3) final payment from 
18 

owner to APea, (4) final as-built drawings, and (5) releases.
266 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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4. A party who seeks to recover on a contract has the burden of establishing any 

condition precedent to the respective contract.
267 

5. Parties can agree to a schedule ofpayments.
268 

263 Laguerre v. Nevada System of Higher Education, 837 F.Supp.2d 1176, 1180 
(D. Nev. 2011). 

264 Testimony of Andy Rivera (Helix) Day 2, pp. 73-75. 

265 Exhibit 45 at Section 3.8. 

266 Exhibit 45 at Section 3.8. 

267 See Lucini-Parish Ins. v. Buck, 108 Nev. 617, 620, 836 P.2d 627, 629 (1992). 
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1 

2 

6. 

7. 

Parties can agree to proper conditions precedent to payment,269 

Under Nevada precedent and legislative action, acceptance provisions are valid 

3 conditions precedent to payment when not combined with a waiver of a mechanic's lien rights. 

4 270 

5 8. NRS 624.624 was meant, inter alia, to ensure payment to subcontractors after 

6 the owner paid the general for the subcontractor's work. 271 

7 9. In the present action, the Helix Subcontract: (1) incorporated the Contract,272 (2) 

8 confirmed that the subcontractors would be bound to Gemstone to the same extent APeo 

9 was,m and (3) contained a schedule of payments for both retention and change orders with 

10 preconditions before APeO had an obligation to pay the subcontractors.274 

11 10. Only one of those preconditions involved Gemstone's payment of retention to 

12 APCO. The others concerned the right to receive payment, not the fact of payment. 

13 11. Pursuant to NRS 624.624(1 )(a), payment was due to Helix in accordance with 

14 the retention payment schedule or within 10 days after APeO received payment from 

15 Gemstone: 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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NRS 624.624 Payment of lower-tiered subcontractor; 
grounds and procedure for withholding amounts from 

268 NRS 624.624(1)(a). 

269 Padilla Construction Company of Nevada v. Big-D Construction Corp, 386 
P .3d 982 (Nev. 2016) (unpublished)("Because the parties' subcontract con tamed a 
payment schedule that reqUIred that Padilla be paid Within ten days after IGT accepted 
Padilla's work and paid Big-D for that work and it is undisputed that JOT never 
accepted Padilla's work . . . the district court correctly found that payment never 
became due to Padilla under the subcontract or NRS 624.624(1)(a); see generally, 
NRS 624.626. 

270 [d. 

271 Padilla Construction Company of Nevada v. Big-D Construction Corp, 386 
P.3d 982 (Nev. 2016) (unpublished). 

272 Exhibits 45 and 149, Helix and CabineTec Subcontracts at Sections 1.1. 

273 Exhibits 45 and 149, Helix and CabincTec Subcontracts at Sections 3.4. 

274 Id. at Section 3.8 and Article 4. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 12. 

payment; rights and duties after notice of withholding, notice 
of objection or notice of correction. 

1. Except as otherwise provided in this section, if a 
higher-tiered contractor enters into: 

(a) A 'written Contract with a lower-tiered 
subcontractor that includes a schedule for payments, the 
higher-tiered contractor shall pay the lower-tiered 
subcontractor: ' 

(1) On or before the date payment is due; or 

(2) Within 10 days after the date the higher-tiered 
contractor receives payment for all or a portion of 
the work, materials or equipment described in a 
request for payment submitted by the lower-tiered 
subcontractor, 

~ whichever is earlier. 

These provisions place a time obligation on a higher-tiered contract to make 

14 payment, but they do not restrict the right of the lower-tiered contractor to receive payment if 

15 the higher-tiered contractor has not been paid. Section 3.8 of the Helix Subcontract contained a 

16 retention payment schedule that was acknowledged and affirmed by Helix and APeO at trial. 

17 As such, Helix needed to show that applicable and enforceable conditions precedent were 

18 satisfied before APCO had to pay retention. See Lucini-Parish Ins. v. Buck,275 (a party who 

19 seeks to recover on a contract has the burden of establishing any condition precedent to the 

20 respective contract). 

21 

22 

23 

24 

25 

26 

27 

28 

13. Helix admitted that it did not comply with the applicable and enforceable 

conditions precedent to be entitled to its retention payments from APCO.
276 

275 108 Nev. 617, 620, 836 P.2d 627, 629 (1992). 

276 See Testimony of Helix's Bob Johnson, Day 2 at pg. 19 ("Q. Well, let me ask 
it this way: Did Helix satisfy any of these preconditIOns found in paragraph 3.8 while 
APCO was the general contractor on the project? A. Not to my knowledge.)' 
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1 14. Helix did not show: (1) completion of the entire Project, (2) final acceptance of 

2 ·the Project by Gemstone, (3) receipt affinal payment from Gemstone to APeO, (4) delivery of 

3 all as-builts and close out document, and (5) delivery of all final waivers and releases. 

4 

5 

15. 

16. 

Helix never sent APCO an invoice or billing for its retention. 

Accordingly, Helix's retention payment was not due from APeO at the time 

6 APeo was removed from the project. 

7 17. As a result, Helix's first claim for relief for breach of contract for failing to pay 

8 retention fails as a matter of law. 

9 18. Lastly, there is no contractual obligation for APCO to pay Helix for the work it 

10 performed for Gemstone andlor Camco after APeO left the Project. Helix knowingly replaced 

11 APCO with Cameo under the Helix Subcontract on all executory obligations, including 

12 payment for future work and retention. 

13 

14 

15 

16 

17 

18 

19 

20 

B. Breach of the Implied Covenant of Good Faith and Fair Dealing 

19. Helix's second claim for relief for breach of the covenant of good faith and fair 

dealing also fails. 

20. In Nevada, "[ e ]very contract imposes upon each party a duty of good faith and 

fair dealing in its performance and enforcement.,,277 This implied covenant requires that parties 

"act in a manner that is faithful to the purpose of the contract and the justified expectations of 

the other party.',278 

21. A breach of the implied covenant of good faith and fair dealing occurs when the 

21 terms of a contract are complied with but one party to the contract deliberately contravenes the 

22 intention of the contract. 279 

23 

24 

25 

26 

27 

28 
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277 A.C. Shaw Cont., Inc. v. Washoe Cnty., 105 Nev. 913, 914,784 P.2d 9,9 
(Nev. 1989) (quoting NRS 104.1203). 

278 Morris v. Bank of Am. Nev.} 110 Nev. 1274, 1278 n.2, 886 P.2d 454, 457 n.2 
(Nev. 1994) (internal quotations omitted). 

279 See Hi/ton Hotels v. Butch Lewis Prods., 107 Nev. 226, 232, 808 P.2d 
919,923 (Nev. 1991). 
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1 22. To prevail on a theory ofbl'each of the covenant of good faith and fair dealing, a 

2 plaintiff must establish: (1) plaintiff and defendants were parties to a contract, (2) defendants 

3 owed a duty of good faith to the plaintiff, (3) defendants breached that duty by performing in a 

4 manner that was unfaithful to the purpose of the contract, and (4) plaintiffs justified 

5 expectations were denied.28o 

6 23. The Nevada Supreme Court has held that good faith is a question of fact. 281 

7 24. Helix claims APCa breached its duty of good faith and fair dealing by 

8 "performing in a manner that was unfaithful to the purpose of the APCa Agrcement.,,282 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

25. APca acted in good faith with respect to Helix: 

a. 

b. 

c. 

d. 

APca paid Helix all sums Helix billed APCa through August 2008 

(when APCa left the Project),283 

APca signed joint checks so that its subcontractors, including Helix, 

would get paid, even though APCa was not getting paid,284 

APca pulled its general contractor permits so that Cameo could get 

permits for the Project and APCa's subcontractors could continue on 

with the Project (less retention),285 and 

APCa also financed the related appeal to obtain priority for Helix and 

the other subcontractors once Gemstone shut the Project down. 

280 Perry v. Jordan, III Nev. 943, 948, 900 P.2d 335, 338 (Nev. 1995). 

281 Consolidated Generator-Nevada, Inc. v. Commins Engine Co., Inc., 114 Nev .. 
1304,1312,971 P.2d 1251, 1256 (Nev. 1998). 

282 Exhibit 231, Helix's amended complaint at ~ 27. 

283 Exhibit 26; Exhibit 152; Testimony of Joe Pelan, Day 1 at pg. 67; Testimony 
of Mary Jo Allen (APCO), Day 3 pg. 127 (as to Helix) and Testimony of Mary 10 Allen 
(APCO), Day 3 at Pg. 128; Testimony of Joe Pelan (APCO), Day I at pg. 46; Testimony 
of Joe Petan (APCO), Day 1 at pg. 82. 

284 Exhibit 26. See also: Testimony of Joe Pelan (APCO), Day 1 at pg. 38; 
Testimony of Joe Pelan (APCO), Day 1 at pg. 41. 

285 Testimony of Joe Pel an (APCO), Day 1 at pg. 100. 
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1 26. Helix failed to present any evidence that APCO failed to act in good faith under 

2 the Helix Subcontract or these circumstances. While it is undisputed that APCO did not pay 

3 Helix the retention, there is no evidence that this non-payment was in bad faith. 

4 27. As a result, Helix's second claim for breach of the implied covenant of good 

5 faith and fair dealing of the subcontract fails as a matter of law. 

6 c. Unjust Enrichment/Quantum Meruit 

7 28. Helix asserted breach of contract and unjust enrichment claims against 

8 APCO.286 

9 29. APeo had a subcontract with Helix, Exhibit 45. Helix admitted the same in its 

10 complaints, at trial, and in its May 10,2010 Motion for Partial Summary Judgment Against 

11 Gemstone (and corresponding errata), on file with this Court. 

12 30. An action based upon a theory of unjust enrichment is not available when there 

13 is an express, \vritten contract because no contract can be implied when there is an express 

14 contract. 287 However, frustration of an express contract's purpose can make unjust enrichment 

15 an available remedy. See e.g. Restatement, Contracts 2d, §377. 

16 31. Even if the Helix Subcontract did not preclude an unjust enrichment/quantum 

17 meruit theory of recovery (which it does), APCO was not unjustly enriched by Helix's work. 

18 The undisputed evidence confirms that APeO was not paid any amounts for Helix's work that 

19 it did not transmit to Helix, and APCO did not get to keep the property. Instead, APeO remains 

20 unpaid $1,400,036.75 from the failed Project. 288 

21 

22 

23 

24 

25 

26 

27 

28 
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32. As such, APCO was not unjustly enriched by Helix's work. 

286 See Exhibit 45, Helix Subcontract, and Exhibit 149, CabineTec Subcontract. 

287 Leasepartner's Corp. v. Robert L. Brooks Trust, 113 Nev. 747, 942 P.2d 182 
(1997). 

288 Testimony of Mary 10 Allen (APeD), Day 3, p. 122. 
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1 

2 

D. 

33. 

Mechanic's Lien Foreclosure 

Helix's fourth claim for relief was ofa mechanic's lien foreclosure, which also 

3 fails. 

4 

5 

34. 

35. 

APeo was not the owner of the Project. 

The Project has already been foreclosed upon and the proceeds were awarded to 

6 the lender. The Nevada Supreme Court affinned the decision of the trial court that the lender 

7 was entitled to keep the Project and related proceeds, and the subcontractors (and APeO) were 

8 left with nothing. Thus, Helix cannot foreclose upon the property. 

9 36. APCO is not legally liable for any deficiency judgment because it is not the 

10 party responsible for any deficiency. 289 

11 E. Violation of NRS 624.606 through 624.630 et seq. 

12 37. NRS 624.624 is designed to ensure that general contractors promptly pay 

13 subcontractors after the general contractor receives payment from the owner for the work 

14 performed by the subcontractor. 

15 38. Here, it is undisputed that Exhibit 45, the Helix Subcontract is a written 

16 agreement between APCO and Helix and contained a retention payment schedule in Section 

17 3.8. Accordingly, pursuant to NRS 624.624(1)(a) payment is due on the date specified in the 

18 subcontract. 

19 39. The Helix Subcontract confinued that Helix would get paid retention after it 

20 met the five conditions precedent in the retention payment schedule. 

21 40. It is undisputed that Helix never met the five preconditions in the subcontract's 

22 payment schcdule.29o Accordingly, payment of retention to Helix never became due under NRS 

23 624 and Helix's claim for a violation ofNRS 624 fails. 

24 

25 

26 

27 

28 
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289 NRS 108.239(12); Nev. Nat'l Bank v. Snyder, 108 Nev. 151, ] 57,826 P.2d 
560,563 (1992). 

290 Testimony of Bob Johnson (Helix) Day 2 at pg. 36 and 37 
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1 41. Additionally, Helix never billed APCO for its retention and APCO never 

2 received Helix's retention from Gemstone. 

3 CabincTec's c1aims against APCO 

4 

5 

A. 

42. 

Breach of Contract 

In Nevada, there are four elements to a claim for breach of contract: "(1) 

6 formation of a valid contract, (2) performance or excuse of performance by the plaintiff, (3) 

7 material breach by the defendant, and (4) damages.,,29! 

8 43. Exhibit 149 is the CabineTec Subcontract, which represents the valid, final 

9 written agreement between APCO and CabineTec. 

10 44. Exhibit 156, CabineTec's Complaint (page 7, paragraph 50) confinns that 

11 CabineTec's principal claim against APeO is for $19,547.00 for retention. 

12 45. As a condition precedent to payment for retention, the CabineTec Subcontract 

13 required CabineTec to properly comply with the retention payment schedule in Section 3.8.292 

14 Specifically, Section 3.8 required: (I) completion of the entire project, (2) owner acceptance, 

15 (3) final payment from owner to APCO, (4) final as-built drawings, and (5) releases.29J 

16 46. A party who seeks to recover on a contract has the burden of establishing any 

17 condition precedent to the respective contract. 294 

18 47. Parties can agree to a schedule of payments. 295 

19 48. Parties can agree to proper conditions precedent to payment. 296 

20 

21 

22 

23 

24 

25 

26 

27 

28 

291 Laguerre v. Nevada System of Higher Education, 837 F.Supp.2d 1176, 1180 
(D. Nev. 2011). 

292 Exhibit 149, CabineTec Subcontract at Section 3.8. 

293 Exhibit 149, CabineTec Subcontract at Section 3.8. 

294 See Lucini-Parish Ins. v. Buck, 108 Nev. 617,620,836 P.2d 627, 629 (1992). 
295 NRS 624.624( 1 )(a). 

296 Padilla Construction Company of Nevada v. Big-D Construction Corp, 386 
P.3d 982 (Nev. 2016) (unpublished)("Because the parties' subcontract contamed a 
payment schedule that reqUired that Padilla be paid WIthin ten days after IGT accepted 
Padilla's work and paid Big-D for that work and it is undisputed that IGT never 
accepted Padilla's work the district court correctly found that payment never became 
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1 49. Under Nevada precedent and legislative action, acceptance provisions are valid 

2 conditions precedent to payment when not combined with a waiver of a mechanic's lien rights. 

3 297 

4 50. NRS 624.624 was meant, inter alia. to ensure payment to subcontractors after 

5 the owner paid the general for the subcontractor's work.298 

6 51. In the present action, the CabineTec Subcontract: (1) incorporated the 

7 Contract,299 (2) confirmed that the subcontractors would be bound to Gemstone to the same 

8 extent APCO was,300 and (3) contained a schedule of payments for both retention and change 

9 orders with preconditions before APCO had an obligation to pay the subcontractors.30l 

10 52. Only one of those preconditions involved Gemstone's payment of retention to 

11 APCO, which never occurred. The others concerned the right to receive payment, not the fact 

12 of payment. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

53. Pursuant to NRS 624.624(I)(a), payment was due to CabineTec in accordance 

with the retention payment schedule or within 10 days after APCO received payment from 

Gemstone: 

NRS 624.624 Payment of lower-tiered subcontractor; 
grounds and procedure for withholding amounts from 
payment; rights and duties after notice of withholding, notice 
of objection or notice of correction. 

I. Except as otherwise provided in this section, if a 
higher-tiered contractor enters into: 

22 due to PadiHa under the subcontract or NRS 624.624(l)(a); see generally, NRS 
23 624.626. 

297 1d. 

24 

25 

26 

27 

28 
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298 Padilla Construction Company of Nevada v. Big-D Construction Corp, 386 
P.3d 982 (Nev. 2016) (unpublished). 

299 Exhibits 45 and 149, Helix and CabineTec Subcontracts at Sections 1.1. 

300 Exhibits 45 and 149, Helix and CabineTec Subcontracts at Sections 3.4. 

301 1d. at Section 3.8 and Article 4. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

(a) A written Contract with a lower-tiered 
subcontractor that includes a schedule for payments, the 
higher-tiered contractor shall pay the lower-tiered 
subcontractor: 

(1) On or before the date payment is due; or 

(2) Within 10 days after the date the higher-tiered 
contractor receives payment for all or a portion of 
the work, materials or equipment described in a 
request for payment submitted by the lower-tiered 
subcontractor, 

~ whichever is earlier. 

These provisions place a time obligation on a hig~er-tiered contractor to make 

payment but they do not restrict the right of a lower-tiered contractor to receive 

payment if the higher-tiered contractor has not been paid. 

54. Section 3.8 of the CabineTec Subcontract contained retention payment 

14 schedules that were acknowledged and affirmed by CabineTec and APCO at trial. As such, 

15 CabineTec needed to show that applicable and enforceable conditions precedent were satisfied 

16 before APCO had to pay retention. See Lucini-Parish Ins. v. Buck,302 (a party who seeks to 

17 recover on a contract has the burden of establishing any condition precedent to the respective 

18 contract). 

19 55. CabineTcc did not even attempt to show: (I) completion of the entire Project, 

20 (2) final acceptance of the Project by Gemstone, (3) receipt of final payment from Gemstone to 

21 APCO, (4) delivery of all as-builts and close out document, and (5) delivery of all final waivers 

22 and releases. 

23 56. CabineTec did not meet its burden of proof and APCO never received 

24 CabineTec's retention to trigger the 10 day period. 

25 

26 

57. Accodingly, CabineTec's retention payment never became due from APeO. 

27 302 108 Nev. 617, 620,836 P.2d 627, 629 (1992) 

28 
MARK R. DENTON 

DISTRICT JUDGE 

DEPARTMENT TIiIRTEEN 
LAS VEGAS. NV 69155 

59 



Helix000312

1 58. As a result, CabineTec's first claim for relief for breach of contract fails as a 

2 matter of law. 

3 59. There is no contractual obligation for APCO to pay CabineTee for the work it 

4 performed for Gemstone andlor Cameo after APCO left the Project. CabineTec knowingly 

5 replaced APCO with Camco under the CabineTec Subcontract on all executory obligations, 

6 including payment for future work and retention. 

7 60. NRC? 16. J (a)(l)(c) requires that a plaintiff "must, without mvaiting a discovery 

8 request, provide to other parties ... [a] a computation of any category of damages claimed 

9 by the disclosing party, making available for inspection and copying under Rule 34 of the 

10 documents or other evidentiary matter ... on which such computation is based, including 

II materials bearing on the nature and extent of injuries suffered ... ,,303 

12 61. A plaintiff "is not excused from making its disclosures because it has not fully 

13 completed its investigation ofthe case.,,304 

14 62. NRCP 16.1 (a)(c) requires that parties voluntarily disclose "[a] computation of 

15 any category of damages claimed by the disclosing party" and documents to support the 

16 computation?05 

17 63. Under NRCP 26(e)(l), a plaintiff must immediately supplement its initial 

18 damages computation if it "learns that in some material respect the infon11ation disclosed is 

19 incomplete or incorrect.,,306 See Keener v. United States,3°7 (finding a second disclosure so 

20 substantially different from the first that it could not qualif)1 as a correction of an incomplete or 

21 inaccurate expert report). 

22 

23 

24 

25 

26 

27 

28 
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303NRCP 16.1 (a)(1 )(c)(emphasis added). 

3041d. 

305NRCP 16.1(a)(I)(c). 

306 NRCP 26(e)(1). 

307 J 8) F.R.O. 639, 640 (D. Mont. ) 998) 
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1 

2 

64. 

65. 

CabineTec's complaint alleged $19,547.00 against APCO.308 

CabineTec's initial, and first supplemental disclosures disclosed $30,110.95 in 

3 damages against APCO, which included interest and fees on the retention amount of 

4 $19,547.00.309 

5 66. Those were the only disclosures that CabineTec made prior to the close of 

6 discovery, as extended by the Court. 

7 67. CabineTec's damage claims against APCO are limited to $30, t 10.95. 

8 68. National Wood's Second Supplemental Disclosure containing amended 

9 damages was filed on November 13,20] 7, two weeks before a November 28 trial date. This 

10 supplement increases the damages from $30,} 10.95 to $1,154,680.40, a 3600% increase. 

11 69. APCO has been prejudiced as a result of this late disclosure as APCO described 

12 in its motion in limine, and National Wood's error in not disclosing its damages pursuant to 

13 these rules was not harmless. 

14 70. CabineTeclNational Wood has no adequate justification for its repeated failure 

15 to comply with Rule 16.1 (a)'s disclosure requirements. 

16 71. CabineTec did not present any testimony confirming it met any of the conditions 

17 in Section 3.8. Instead, CabineTec's Mr. Thompson admitted that the buildings had to be 

18 drywalled and painted before the cabinets were installed310 and he had no documentation (daily 

19 reports, photographs, etc.) that would confirm that CabineTec ultimately installed cabinets in 

20 Phase I for APCO.31I 

21 

22 

23 

24 

25 

26 

27 

28 

308 Exhibit 156-8. 

309 Exhibits 157 (CabineTec's initial disclosures); Exhibit 158 (CabineTec's First 
Supplemental Disclosure), and Exhibit 159 (CabineTec's second supplemental 
disclosure). 

310 Testimony ofMr. Thompson (CabineTec) at Day 5 p. 69. 

311 Testimony of Mr. Thompson (CabineTec) at Day 5 p. 69. 
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1 

2 

B. 

72. 

Breach of the Implied Covenant of Good Faith and Fair Dealing 

In Nevada, "[c]very contract imposes upon each party a duty of good faith and 

3 fair dealing in its performance and enforcement.,,312 This implied covenant requires that 

4 parties "act in a malU1er that is faithful to the purpose of the contract and the justified 

5 expectations of the other party.,,313 

6 73. A breach of the implied covenant of good faith and fair dealing occurs when the 

7 tcnns of a contract arc complied with but one party to the contract deliberately contravenes 

8 the intention of the contract.314 

9 74. To prevail on a theory of breach of the covenant of good faith and fair dealing, a 

10 plaintiff must establish: (1) plaintiff and defendants were parties to a contract, (2) 

11 defendants owed a duty of good faith to the plaintiff, (3) defendants breached that duty by 

12 performing in a malU1er that was unfaithful to the purpose of the contract, and (4) plaintiffs 

13 justified expectations were denied.315 

14 75. The Nevada Supreme Court has held that good faith is a question of fact. 3 
16 

15 76. APCO acted in good faith with respect to CabineTec: 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

a. 

b. 

APca paid CabineTec all sums CabineTec billed APCa through August 

2008 (when APCa left the Project),317 

APca signed joint checks so that its subcontractors, including 

CabineTec, would get paid, even though APCO was not getting paid,318 

312 A.C. Shaw Cant., Inc. v. Washoe Cnty., 105 Nev. 913,914,784 P.2d 9,9 
(Nev. 1989) (quoting NRS 104.1203). 

313 Morris v. Bank of Am. Nev., 110 Nev. 1274, ]278 n.2, 886 P.2d 454, 457 n.2 
(Nev. 1994) (internal quotations omitted). 

314 See Hilton Hotels v. Butch Lewis Prods., 107 Nev. 226,232, 808 P.2d 
919,923 (Nev. 1991). 

315 Perry v. Jordan, III Nev. 943, 948,900 P.2d 335, 338 (Nev. 1995). 

316 Consolidated Generator-Nevada, Inc. v. Commins Engine Co., Inc., 114 Nev .. 
1304,1312,971 P.2d 1251, 1256 (Nev. 1998). 

317 Exhibit 26; Exhibit 152; Testimony of Joe Peian, Day I, pp. 46, 67 and 82; 
Testimony of Mary Jo Allen (APeO) Day 3, p. 128. 
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1 

2 

3 

4 

5 

6 77. 

c. 

d. 

APCO pulled its general contractor pennits so that Cameo could get 

pennits for the Project and APCO's subcontractors could continue on 

with the Project (less retention),JI9 and 

APCO also financed the related appeal to obtain priority for CabineTec 

and the other subcontractors once Gemstone shut the Project down. 

CabineTec failed to present any evidence that APCO failed to act in good faith 

7 under the CabineTec Subcontract. While it is undisputed that APCO did not pay CabineTec the 

8 

9 

retention, there is no evidence that this non-payment was in bad faith. 

78. As a result, CabineTec's second claim for breach of the implied covcnant of 

10 good faith and fair dealing of the subcontract fails as a matter oflaw. 

11 

12 

C. 

79. 

Unjust Enrichment/Quantum Meruit 

CabineTec asserted breach of contract and unjust enrichment! quantum meruit 

13 claims against APCO.320 

14 

15 

80. 

81. 

APCO had a subcontract with CabineTec, Exhibit 149. 

An action based upon a theory of unjust enrichment is not available when there 

16 is an express, written contract because no contract can be implied when there is an express 

17 contract.321 However, frustration of an express contract's purpose can make unjust enrichment 

18 an available remedy. See e.g. Restatement, Contracts 2d, §377. 

19 82. Even if the CabineTec Subcontract did not preclude an unjust 

20 enrichment/quantum meruit theory of recovery (which it does), APCO was not unjustly 

21 enriched by CabineTec's work. The undisputed evidence confirms that APCO was not paid any 

22 

23 

24 

25 

26 

27 

28 
MARK R. DENTON 

DISTRICT JUDGE 

DEPARTMENT THIRTEEN 
LASVJ:GAS.NV 89155 

318 Exhibit 26. See also: Trial Testimony of Joe Pel an (APCO) Day I at p. 38; 
Testimony of Joe Pelan (APCO) Day 1 at p. 41. 

319 Testimony of Joe Pelan (APCO) Day 1 at p. 100. 

320 See Exhibit 149, CabineTec Subcontract. 
'21 
J Leasepartner's Corp. v. Robert L. Brooks Trust, 113 Nev. 747,942 P.2d 182 

( (997). 
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1 amounts for CabineTec's work that it did not transmit to CabineTec, and APCO did not get to 

2 keep the property. Instead, APCO remains unpaid $1,400,036.75 from the failed Project.322 

3 

4 

5 

83. 

D. 

84. 

As such, APCO was not unjustly enriched by CabineTec's work. 

Violation of NRS 624.606 through 624.630 ct seq. 

NRS 624.624 is designed to ensure that general contractors promptly pay 

6 subcontractors after the general contractor receives payment from the Owner for the work 

7 performed by the subcontractor. 

8 85. Here, it is undisputed that Exhibit 149, the CabineTec Subcontract is a written 

9 agreement between APCO and CabineTec and contained a retention payment schedule in 

10 Section 3.8. Accordingly, pursuant to NRS 624.624(1)(a) payment is due on the date specified 

11 in the subcontract. 

12 86. The CabineTcc Subcontract confirmed that CabineTec would get paid retention 

13 after it met the five conditions precedent in the retention payment schedule. 

14 87. It is undisputed that CabineTec never met the five preconditions in the 

15 subcontract's payment schedule. Accordingly, payment of retention to CabineTec never 

16 

17 

18 

19 

20 

21 

22 

23 

became due under NRS 624 and CabincTec's claim for a violation ofNRS 624 fails. 

88. Additionally, CabineTec never billed APCO for its retention and APeO never 

received CabincTee's retention from the Owner. CabineTee rolled its retention over to Cameo 

as a Project liability, and actually billed its retention to Cameo. 

E. 

89. 

90. 

91. 

Monics Due and Owing 

CabineTec has failed to prove that it is due monies from APCO. 

"The word due always imports a fixed and settled obligation or liability."J23 

Exhibit 149 governed the relationship between the parties and it was subject to 

24 the retention payment schedule in Section 3.8. 

25 

26 

27 

28 
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322 Testimony of Mary Jo Allen (APeO), Day 3, p. 122. 

323 Black's Law Dictionary, Sixth Edition, 1990. 
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1 

2 

3 

4 

92. 

F. 

93. 

94. 

Payment never became due under Section 3.8 for the reasons set forth above. 

Account Stated 

CabineTec's claim for account stated fails. 

In Nevada, "[a]n account stated may be broadly defined as an agreement based 

5 upon prior transactions between the parties with respect to the items composing the account and 

6 the balance due, if any, in favor of one of the parties.,,324 

7 95. "To effect an account stated, the outcome of the negotiations must be the 

8 recognition of a sum due from one of the parties 1'0 the other with a promise, express or 

9 implied, to pay that balance.,,32s 

10 96. "The genesis of an account stated is the agreement of the parties, express or 

11 implied.,,326 APCO and CabineTec had an express written agreement that governed their 

12 relationship. 

13 97. APeo and CabineTec did not have any prior transactions with respect to the 

14 items composing any account. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 
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98. No evidence was presented that APCO agreed that any sum was due. Instead, 

APCO disputed any payment obligation. 

99. APCO and CabineTec have not agreed to any other payment provisions outside 

of Exhibit 149 and this claim fails. 

Helix and CabineTec ratified their subcontracts with Cameo. 

100. "Ratification of a contract occurs when one approves, adopts, or confirms a 

contract previously executed by another ... ,,327 

324 Old W. Enterprises, Inc. v. Reno Escrow Co., 86 Nev. 727, 729,476 P.2d 1,2 
( 1970). 

325 1d. 

326 1d. 

327 Jd. 
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1 101. Ratification may be express or implied by the conduct of the parties.
328 

The 

2 party to be charged with ratification of such a contract must have acted voluntarily and with full 

3 knowledge of the facts. 329 

4 102. "A person ratifies an act by manifesting assent that the act affects the person's 

5 legal relations or conduct that justifies a reasonable assumption that the person so consents. ,,3)0 

6 103. "Any conduct which indicates assent by the purported principal to become a 

7 party to the transaction or which is justifiable only if there is ratification is sufficient, and even 

8 silence with full knowledge of the facts may operate as a ratification. ,,)31 

9 104. "If a person makes a manifestation that the person has ratified another's act and 

10 the manifestation, as reasonably understood by a third party, induces the third party to make a 

11 detrimental change in position, the person may be estopped to deny the ratification.,,332 

12 105. "A valid ratification by the principal relieves the agent from any liability to the 

13 principal which would otherwise result from the fact that the agent acted in an unauthorized 

14 . h h' ,,333 way or WIt out aut onty. 

15 

16 

17 

18 

19 

106. Helix legally admitted it ratified the Helix! APCO subcontract to the Court and to 

APCO in its complaint, thereby replacing Cameo for APCO in all executory obligatio~s under 

the Helix Subcontract, including payment for retention and future work. 

107. CabineTec signed a ratification agreement with Camco. 

108. After APCO left the Project, Helix and CabineTec took direction from 

20 Gemstone or Cameo, not APCO. 

21 

22 

23 

24 

25 

26 

27 
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328 17 A Am Jur 2d Contracts § 10. 
329 Jd. 
330 3 Am Jur 2d Agency § 169. 
331 Id. 
332 3 Am Jur 2d Agency § 171. 

333 2A C.J.S. Agency § 85. 
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1 109. Helix and CabineTec submitted billings to Cameo including rolling over the 

2 retention they now seek from APCa, and each perfonned work under the ratified original 

3 scope of work. 

4 110. None of the ongoing work was done for or on behalf of APea and there is no 

5 legal authority that would make APea liable for their ongoing work on the Project, or the 

6 Project retention. 

7 

8 

Ill. Helix never billed APCa for retention because it never became due.
334 

112. Helix and CabineTec waived all claims against APCa by knowingly contracting 

9 to work on the Project for Cameo/Gemstone and rolling their retention over to Cameo and 

10 Gemstone. 

11 113. When Helix and CabineTec ratified their subcontracts with Cameo, they 

12 replaced APea. See Foley Co. v. Scottsdale Ins. Co., 335 ("The ratification, by subcontractor's 

13 liability insurer, of its general agent's allegedly unauthorized placement of coverage released 

14 the general agent from liability to the insurer."); Brooks v. January,336 (holding that because a 

15 dissident faction of a church congregation ratified their pastor's unauthorized sale of property, 

16 the pastor was relieved from liability to the church); Southwest Title Ins. Co. v. Northland 

17 Bldg., 337 (holding that because the title insurance company ratified its agent's arguably 

18 unauthorized actions, the agent could not be held liable to the title insurance company); 

19 Rakestraw v. Rodrigues,338 (holding that because a wife ratified forgery of her name on a deed 

20 of trust, the agent was relieved of liability to the principal). 

21 

22 

23 

24 

25 

26 

27 

28 

334 CabineTec admittedly sent one billing for the full amount of CabineTec's 
delivered (but un installed) cabinets that incorrectly included retention. Retention clearly 
was not due under the retention payment schedule. 

335 28 Kan. App. 2d 219, 15 P.3d 353 (2000) 

336 116 Mich.App. 15,32 I N. W.2d 823 (1982) 

337 542 S.W.2d 436 (Tex.App.l976), rev'd in part on other grounds 552 S.W.2d 
425 (Tex. 1977) 

338 8 Cal.3d 67, 104 Ca1.Rptr. 57, 500 P.2d 1401 (1972) 
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1 114. CabineTec and I-felix ratified their subcontracts with Camco and discharged 

2 APca. 

3 
4 The Subcontracts were assigned to Gemstone. 

5 115. The following factors are relevant in detennining whether an assignment of a 

6 construction contract took place: whic.h party was responsible for the administration of the 

7 project, which party ensured the design was correctly carried out, who paid the subcontractors 

8 and materialmen, which party answered questions from the owner, which parties were on the 

9 job site, which party had ongoing involvement with the project, and which party was 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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corresponding with the owner.339 

116. These factors weigh in APCa's favor. Each party's behavior is consistent with 

the assignment of the Helix and CabineTec Subcontracts to Gemstone: 

• 

• 

• 

• 

Gemstone: Gemstone attempted to "terminate" the APCO/Gemstone prime 
contract and stopped giving direction and/or orders to APCa. Gemstone told the 
subcontractors to stop working for APCa and that their contracts would be 
assumed by Cameo. Gemstone also ordered APCO off the site. 

Cameo: Cameo started giving direction to the subcontractors and dictating their 
work. Cameo sent subcontracts and/or Ratification agreements to both Helix and 
CabineTec. It engaged in negotiations of the respective subcontracts, and it 
received billings directly from Helix and CabineTec, induding the rollover of 
their retention. 

Helix: Helix did not contact APea after August 2008 and remained on-site 
working directly for Gemstone and Cameo. It engaged in subcontract 
negotiations for the same scope of work as it had initially subcontracted for with 
APCa with Cameo, and took direction and performed work under Camco's and 
Gemstone's direction. Helix submitted pay applications to Cameo and even 
rolled its retention account over to Cameo billings. Helix also represented that it 
signed a ratification Contract and subcontract with Cameo in its complaint and 
its amended complaint. 

CabilleTec: CabineTec did not contact APCa after August 2008 and remained 
on-site working for Cameo. It engaged in subcontract negotiations for the same 
scope of work as it had initially subcontracted for with APCO with Cameo, and 
took direction and performed work under Cameo's direction. CabineTec 

339 J. Christopher Stuhmer, Inc. v. Centaur Sculpture Galleries, Ltd., Inc., 110 
Nev. 270, 274,871 P.2d 327, 330 (1994) 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

• 

submitted pay applications to Camco including all retention. CabineTec also 
signed a ratification agreement with Cameo. 

APeo: APCO was off-site and did not dictate or control the subcontractors' 
work. It did not have any communication with Gemstone or the subcontractors 
after August 2008. It did not participate in construction related meetings, did not 
receive billings trom subcontracto~s, or submit payment applications on behalf 
of subcontractors. In fact, Helix never invoiced APCO for its retention. 

117. The Contract contained a subcontract assignment provision that assigned 

Gemstone APCO's subcontracts upon termination of the Contract.340 

118. The Contract was incorporated into the subcontracts.341 

119. Once APCO left the Project, the H.elix and CabineTec Subcontracts were 

10 assigned to Gemstone per Gemstone's written notice to APCO. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
MARK R. DENTON 

DISTRICT JUDGE 

DEPARTMENT THIRTEEN 
lAS VEGAS, NV 69155 

120. Once Gemstone had those Subcontracts, it facilitated Camco's assumption of 

those subcontracts.342 

121. After the subcontracts were assigned, Gemstone/Camco were responsible for all 

executory obligations including payments for retention and future work.343 

122. An assignment took place thereby making Gemstone/Cameo the party 

responsible for payment to the subcontractors. 

Helix and CabineTec 'waived any right to pursue APCO. 

123. "Waiver requires the intentional relinquishment ofa known right.,,344 

124. "J f intent is to be inferred from conduct, the conduct must clearly indicate the 

"345 party's intention. 

340 Exhibit 2 at 10.4. 

341 See Sections 1.1 of Helix and CabineTec subcontracts. Helix's Mr. Johnson 
admitted it was Helix's practice to request and review an incorporated prime contract. 
Testimony of Bob Johnson (Helix) Day 2, p.16. 

342 See Exhibit 1701169 Helix's subcontract and Helix Amendment with Cameo; 
and Exhibit 184, CabineTec's subcontract with Cameo. 

343 See Exhibit 2, Section 10.4. 

344 Nevada Yellow Cab Corp. v. Ei$hth Judicial Dist. Court ex reI. ely. of Clark, 
123 Nev. 44, 49, 152 P.3d 737, 740 (2007) (internal citations omitted). 

69 



Helix000322

1 125. "Thus, the waiver of a right may be inferred when a party engages in conduct so 

2 inconsistent with an intent to enforce the right as to induce a reasonable belief that the right has 

3 been relinquished.,,346 

4 126. In this case, CabineTee's and Helix's intent was clear: they understood that 

5 APca left the Project. They entered into ratification agreements with Cameo and continued 

6 working for Cameo and Gemstone on the Project without any further dealings with APCa. 

7 127. Helix and CabineTec did not negotiate entirely new contracts and their 

8 subsequent billings to Cameo depicted their retention that was being held by Gemstone, not 

9 APca. They took orders and direction from Cameo employees. They sent billings to Cameo. 

10 They submitted change orders to Cameo. They showed up to the Project at Cameo's direction 

11 and Cameo ultimately informed them the Project had shut down. By pursuing this course of 

12 action, it was clear that none of the parties believed APCO was the general contractor on the 

13 Project. This conduct is entirely inconsistent with any claim that APCO was the general 

14 contractor and was responsible for retention or other future payments. APCO paid Helix and 

15 CabineTec all amounts due while APCa was the general contractor. 

16 Any of the foregoing conclusions of law that would more appropriately be considered to 

17 be findings of fact shall be so deemed. 

18 ORDER 

19 NOW, THEREFORE, the Court hereby directs entry of the foregoing Findings of Fact 

20 and Conclusions of Law; and 

21 IT IS FURTHER ORDERED that, based upon the foregoing Findings of Fact and 

22 Conclusions of Law, and those made regarding the other parties and claims involved in the 

23 

24 

25 

26 345 Jd. 

27 346 Id. 

28 
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...-----------------_ .... ----.--- .... 

1 consolidated cases, the Court shall issue a separate Judgment or Judgments reflective of the 

2 same at the appropriate time subject to further order of the Curt. 

3 

4 

5 

6 

7 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
MARK R. DENTON 

DISTRICT JUDGE 

DEPARTMENT THIRTEEN 
lAS VEGAS. NV 89155 

DATED this'dt ta;-Of April, 2018. 

D1STRICTCOU~· 
CERTIFICATE 

I hereby certify that on or about the date filed, this document was Electronically 

Served to the Counsel on Record on the Clark County E-File Electronic Service List. 

~~ 
LORRAINE TASHIRO 
Judicial Executive Assistant 
Dept. No. XIII 
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EXHIBIT D-3 
(Pleadings Related to 
WRG Design, Inc.) 



 

WRG DESIGN, INC’S AMENDED STATEMENT OF FACTS 
CONSTITUTING NOTICE OF LIEN AND THIRD-PARTY COMPLAINT 

Plaintiff in Intervention  WRG, Inc.  

Original Defendant  Asphalt Products Corp.  

Original Defendant APCO Construction (“APCO”)  

Original Defendant CAMCO Pacific Construction Company, Inc. (“CAMCO”)  

Original Defendant Gemstone Development West, Inc. (“Gemstone”)  

Original Defendant Fidelity and Deposit Company of Maryland (“FDCM”)  

Original Defendant Scott Financial Corporation  

Causes of Action Party Name Disposition 

Substantially identical claims to Helix’s Amended Statement of Facts 
Constituting Lien and Complaint-in-Intervention 

 Notice of Entry of Stipulation and Order of Dismissal 
filed September 21, 2017 

First Cause of Action Breach of Contract Gemstone  Dismissed 

Second Cause of Action Breach of Contract  APCO Dismissed 

Third Cause of Action Breach of Contract  CAMCO Dismissed 

Fourth Cause of Action Breach of Implied Covenant of Good Faith 
and Fair Dealing  

Gemstone Dismissed 

Fifth Cause of Action Breach of Implied Covenant of Good Faith 
and Fair Dealing  

APCO Dismissed 

Sixth Cause of Action Breach of Implied Covenant of Good Faith 
and Fair Dealing  

CAMCO Dismissed 

Seventh Cause of Action Unjust Enrichment or in the Alternative 
Quantum Meruit 

All Defendants Dismissed 

Eighth Cause of Action Foreclosure of Mechanic’s Lien All Defendants Dismissed 

Ninth Cause of Action Claim of Priority All Defendants Dismissed 

Tenth Cause of Action Claim Against Bond CAMCO Surety Dismissed 

Eleventh Cause of Action Declaratory Judgment All Defendants Dismissed 

Helix000325



 

COUNTERCLAIM OF CAMCO AGAINST WRG DESIGN 

First Cause of Action Breach of Contract  WRG Design, Inc. Dismissed 
Answer filed April 15, 2010 

Second Cause of Action Breach of Covenant and Good Faith and 
Fair Dealing  

WRG Design, Inc. Dismissed 
Answer filed April 15, 2010 

 

Helix000326



Helix000327



Helix000328

~ .. 
I 
~ 

2 

3 

4 

5 

6 

7 

8 

9 

IO 

ff) II 
0 t"-
o N 
N"' .... 12 • l'- c!. 1!!c::>0\ 

1l.(I)<:P><:P> 
,.J ... oo~ 13 .J~<S ;.. ~ ... 
I;r.1 '-" 

~<~~ 14 

~~Z. 15 
...l ~~ 
~Io.l N 
1l.(lJ1;r.1l'-

l6 ~~~ 
M~<:P> 
M .-. 

17 M N 
M t 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

STMT 
RICHARD L. PEEL, ESQ. 
Nevada Bar No. 4359 

- MICHAEL T.GEBHART, ESQ. 
Nevada BarNo. 7718 
DALLIN T. WA YMENT, ESQ. 
Nevada Bar No. 10270 
PEEL BRIMLEY LLP 
3333 E. Serene Avenue, Suite 200 
Henderson, NV 89074·6571 
Telephone: (702) 990-7272 
Fax: (702) 990-7273 
rpeel@peelbrimley.com 

o ingebhciI1@peelbrhnley.com 
dwayment@peelbrimley.com 
Attorneys for WRG Design, Inc. 

Electronically Filed 
06/24/2009 07:32:45 AM 

CLERK OF THE COURT 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

ACCURACY GLASS & MIRROR LEAD CASE NO.: A571228 
COMPANY, INC., a Nevada corporation, DEPT. NO.: XIII 

Plaintiff, 

vs. 

ASPHALT PRODUCTS CORP., a Nevada 
corpomtion; APCO CONSTRUCTION, a 
Nevada corporation; CAM CO PACIFIC 
CONSTRUCTION COMPANY, lNC., a 
California corporation; GEMSTONE 
DEVELOPMENT WEST, INC., Nevada 
corporation; FIDELITY AND DEPOSIT 
COMPANY OF MARYLAND; SCOTT 
FINANCIAL CORPORATION, a North Dakota 
corporation; DOES I through X; ROE 
CORPORA TJONS I through X; BOE 
BONDING COMPANIES I through X; LOB 
LENDERS I tlU'ough X, inclusive. 

Defendants. 

WRG DESIGN, INC., a Delaware corporation, 

Plaintiff in Intervention, 

vs. 

ASPHALT PRODUCTS CORP., u Nevada 
corporation; APCO CONSTRUCTION, a 
Nevada corporation; CAMeO PACIFIC 
CONSTRUCTION COMPANY, INC., a 
Caliiomia COl oration' GEMSTONE 

( 09A587168 
203739 

:- ! 
! ! 
I 

WRG DESIGN, INC.'S AMENDED 
STATE:MENT OF FACTS 

CONSTITUTING NOTICE OF LIEN 
AND THIRD-PARTY COMPLAlNT 

EXEMPTION FROM ARBITRATION: 
Title to Real Estate 

of 
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DEVELOPMENT WEST, INC., Nevada 
corporation; FIDELITY AND DEPOSIT 
COMPANY OF MARYLAND; SCOTT 
FINANCIAL CORPORATION, a NOlthDakota 
corporation; DOES T through X; ROE 
CORPORA nONS I through X; BOE 
BONDING COMPANIES I through X; LOE 
LENDERS I through X, inclusive, 

Defendants. 

WRG DESIGN, INC. ("WRG") by and through its attorneys PEEL BRIMLEY LLP, as . . . . . 

for its Amended Statement of Facts Constituting a Notice of Lien and TIlird Party Complaint 

("Amended Complaint") against the above-named defendants complains, avers and alleges as 

follows: 

THE PARTIES 

1. WRG is and was at all times relevant to this action a Delaware corporation, duly 

authorized, licensed and qualified to do business in Clark County, Nevada. 

2. WRG is informed and believes and therefore alleges that Defendant GEMSTONE 

DEVELOPMENT WEST, INC., Nevada corporation ("Owner") is and was at all times relevant 

to this action, the owner, reputed owner, or the person, individual andlor entity who claims an 

ownership interest in that certain real property portions thereof located in Clark County, Nevada 

and more particularly described as follows: 

Manhattan West Condominiums (Project) 
Spring Valley 

County Assessor Description:PTNE4 NW4 SEC 32 2160 & 
PT N2 NW4 SEC 3221 60 
SEC 32 TWP 21 RNG 60 

and more particularly described as Clark County Assessor Parcel Numbers 163-32-101-020 and 

163-32-101-022 tbIough 163-32-101-024 (formerly known as 163-32-101-019 and 163-32-112-

001 thru 163-32-112-246) including all casements, rights-of-way, common areas and 

appUlienances thereto, and surrounding space may be required for the convenient usc and 

H:IPB&s\CI.IENT FlLf:S1.8000· 8999 (U. 
W)I8874 • WRO Design Jnc\OJ3 - Cameo Pacific 
(ManhaUIUl WtstjIPx\Originals\090622 WRG Amd Page 2 
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occupation thereof, upon which Owners caused or allowed to be constructed certain 

improvements (the "Property"). 

3. The whole of the Property is reasonably necessary for the convenient use and 

occupation of the jmprovements. 

4. WRG is informed and believes and therefore alleges that Defendant APCO 

CONSTRUCTION, a Nevada corporation ("APCO"), is and was at all times relevant to this 

action doing business as a licensed contractor authorized to conduct business in Clark County, 

Nevada. APCO may also be known as Asphalt Products Company. 

5. WRG is infom1ed and believes and therefore alleges that Defendant CAMeo 

PACIFIC CONSTRUCTION COMPANY, INC., a California corporation ("CPCC"), is and was 

at all times relevant to this action doing business as a licensed contractor authorized to conduct 

business in Clark County, Nevada. 

6. WRG is infOlmed and believes and therefore alleges that Defendant, FIDELITY 

AND DEPOSIT COMPANY OF MARYLAND (hereinafter "CPCC Surety"), was and is a 

bonding company licensed and qualified to do business as a surety in Nevada. 

7. WRG is infonned and believes and therefore alleges that Defendant Scott 

Financial Corporation ("SFC") is a North Dakota corporation with its principle place of business 

in Bismark, North Dakota. SFC is engaged in the business of underwriting and originating loans, 

selling participation in those loans, and servicing the loans. SFC has recorded deeds of trust 

securing loans given to the Owner for, inter alia, development of the Property. 

8. WRG does not know the true names of the individuals, corporations, partnerships 

and entities sued and identified in fictitious names as DOES I through X, ROE 

CORPORATIONS I through X, BOE BONDING COMPANIES I through X and LOE 

LENDERS I through X. WRG alleges that such Defendants claim an interest in or to the 
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Properties, and/or are responsible for damages suffered by WRG as more fully discussed under 

the claims for relief set fOlth below. WRG will request leave of this Honorable Court to amend 

this Amended Complaint to show the tlUe names and capacities of each such fictitious Defendant 

when WRG discovers such information. 

FIRST CAUSE OF ACTION 
(Breach of Contract against Owner) 

9. WRG repeats and realleges each and every allegation contained in the preceding 

paragraphs of this Amended Complaint, incorporates them by reference, and ftuther alleges as 

follows: 

10. On or about July 31, 2006 WRG entered into an Agreement with Owner (the 

"Owner Agreement") to provide certain surveying and mapping related work, materials and 

equipment to the Propelty located in Clark County, Nevada (the "Owner Services") 

11. WRG furnished the Services for the benefit of and at the specific instance and 

request of the Owner. 

t 2. Pursuant to the Owner Agreement, WRG was to be paid an amount in excess 0 

Ten Thousand Dollars ($10,000.00) (hereinafter "Owner Outstanding Balance") for the Owner 

Scrviccs. 

13. WRG furnished the Owner Services and has otherwise perfonned its duties and 

obligations as required by the Owner Agreement. 

14. The Owner has breached the Owner Agreement by, among other things: 

a. Failing and/or refusing to pay the monies owed to WRG for the Owner 

Services; 

b. Failing to adjust the Owner Agreement price to account for extra and/or 

changed work, as well as suspensions and delays of Owner Services caused or ordered by the 

Defendants and/or their representatives; 
H:\PIMS\CUENT Fll.ES\8000 • 8999 (U • 
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c. Failing to promptly recognize and grant time extensions to reflect additional 

time allowable under the Owner Agreement and permit related adjustments in scheduled 

performance; 

d. Failing andlo]' refusing to comply with the Owner Agreement and Nevada law; 

and 

e. Negligently or intentionally preventing, obstructing, hindering 01' interfering 

with WRG's pelformanee of the Owner Services. 

15. WRG is owed an amount in excess of Ten Thousand Dollars ($10,000.00) for the 

Owner Services. 

16. WRG has been required to engage the services of an attorney to collect the Owner 

Outstanding Balance, and WRG is entitled to recover its reasonable costs, attomey's fees and 

interest therefore. 

SECOND CAUSE OF ACTION 
(Breach of Contract against APeO) 

17. WRG repeats and reaUegcs each and cvelY allegation contained in the preceding 

paragraphs of this Amended Complaint, incorporates them by reference, and further alleges as 

follows: 

18. On or about April 17, 2007 WRG entered into an Agreement with APCO (the 

"APCO Agreement") to provide certain surveying and mapping related work, materials and 

equipment to the Property located in Clark County, Nevada (the "APCO Services',) 

19. WRG furnished the APeo Services for the benefit of and at the specific instance 

and request of APCO andlor Owner. 

20. Pursuant to the APeO Agreement, WRG was to be paid an amount in excess 01 

Ten Thousand Dollars ($10,000.00) (hereinafter "APCO Outstanding Balance") for the APCO 

Services. 
lr:IPB&S\CI.lENT FlLES\8000 • 8999 {U -
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21. WRG furnished the APCO Services and has otherwise peliormed its duties and 

obligations as required by the APCO Agreement. 

22. APeo has breached the APCO Agreement by, among other things: 

a. Failing andlor refusing to pay the monies owed to WRG for the APCO 

Services; 

b. Failing to adjust the APCO Agreement price to account for extra and/or 

changed work, as well as suspensions and delays of APCO Services caused or ordered by the 

Defendants andlor their representatives; 

c. Failing to promptly recognize and grant time extensions to reflect additional 

time allowable under the APeO Agreement and pennit related adjustments in scheduled 

perfonnance; 

d. Failing andlor refusing to comply with the APCO Agreement and Nevada law; 

and 

e. Negligently or intentionally preventing, obstructing, hindering or interferin~ 

with WRG's performance of the APCa Services. 

23. WRG is owed an amount in excess of Ten Thousand Dollars ($10,000.00) for the 

APeo Services. 

24. WRG has been required to engage the services of an attorney to collect the APeO 

Outstanding Balance, and WRG is entitled to recover its reasonable costs, attorney's fees and 

interest therefore. 

THIRD CAUSE OF ACTION 
(Breach of Contract against CpeC) 

25. WRG repeats and rea lieges each and every allegation contained in the preceding 

paragraphs of this Amended Complaint, incorporates them by reference, and fulther alleges as 

follows: 
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26. On or about August 26, 2008, WRG entered into tbe Ratification and Amendment 

of Subcontract Agreement ("epee Agreement") with epee, who replaced APeO as the general 

contractor on the Project, to continue the services for the Property ("epee Services"). 

27. WRG furnished the epee Services for the benefit of and at the specific instance 

and request of epee and/or Owner. 

28. Pursuant to the cpee Agreement, WRG was to be paid an amount in excess 0 

Ten Thousand Dollars ($10,000.00) (hereinafter "epee Outstanding Balance") for the epee 

Services. 

29. WRG furnished the epee Services and has otherwise performed its duties and 

obligations as required by the epee Agreement. 

30. epee has breached the epee Agreement by, among other things: 

n. Failing and/or refusing to pay the monies owed to WRG for the epee 

Services; 

b. Failing to adjust the epee Agreement price to account for exh'u and/or 

changed work, as well as suspensions and delays of epee Services caused or ordered by the 

Defendants and/or their representatives; 

c. Failing to promptly recognize and grant time extensions to reflect additional 

time allowable under the epee Agreement and pClmit related adjustments in scheduled 

performance; 

d. Failing and/or refusing to comply with the epee Agreement and Nevada law; 

and 

e. Negligently or intentionally preventing, obstructing, hindeling or interfering 

with WRG's performance ofthe epee Services. 
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31. WRG is owed an amount in excess of Ten Thousand Dollars ($10,000.00) for the 

epec Scrvices. 

32. WRG has been required to engage the services of an attorney to collect the cpec 

Outstanding Balance, and WRG is entitled to recover its reasonable costs, attorney's fees and 

interest therefore. 

FOURTH CAUSE OF ACTION 
. (Breach of Implied Covenant of Good Faith & FairDealing Against Owner) 

33. WRG repeats and realleges each and every allegation contained in the preceding 

paragraphs of this Amended Complaint, incorporates them by reference, and furthcr alleges as 

follows: 

34. There is a covenant of good faith and fairdealing implied in every agreement, 

including the OWller Agreement. 

35. Owner breached its duty to act in good faith by pcrfonning the Owner Agreement 

in a manner that was unfaithful to the purpose of the Owner Agreement, thereby denying WRG's 

justified expectations. 

36. Due to the uctions of Owner, WRG suffered damages in un amount to be 

determined at trial for which WRG is entitled to judgment plus interest. 

37. WRG has been required to engage the services of an attorney to collect the Owner 

Outstanding Balance, and WRG is entitled to recover its reasonable costs, attorney's fees and 

interest therefore. 

FIFfH CAUSE OF ACTION 
(Breach ofImpJicd Covenant of Good Faith & Fair Dealing Against APCO) 

38. WRG repeats and realleges each and every allegation contained in the preceding 

paragraphs of this Amended Complaint, incorporates them by reference, and further alleges as 

follows: 
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39. There is a covenant of good faith and fair dealing impJied in every agreement, 

including the APCO Agreement. 

40. APeO breached its duly (0 act in good faith by performing the APCO Agreement 

in a manner that was unfaithful to the purpose of the APCa Agreement, thereby denying WRG's 

justified expectations. 

41. Due to the actions of APCO, WRG suffered damages in an amount to be 

dctcrmined at trial for which WRG is entitled to judgment plus interest. 

42. WRG has been required to engage the services of an attorney to collect the APCO 

Outstanding Balance, and WRG is entitled to recover its reasonable costs, attorney's fees and 

interest therefore. 

SIXTH CAUSE OF ACTION 
(Brcach ofImplicd Covcnant of Good Faith & Fair Dealing Against epeC) 

43. WRG repeats and realleges each and every allegation contained in the preceding 

paragraphs of this Amended Complaint, incorporates them by reference, and further alleges as 

follows: 

44. There is a covenant of good faith and fair dealing implied in every agreement, 

including the epcc Agreement. 

45. cpee breached its duty to act in good faith by pelfol1ning the cpee Agreement 

in a manner that was unfaithful to the purpose of the cpee Agreement, thereby denying WRG's 

justified expectations. 

46. Due to the actions of epee, WRG suffered damages in an amount to be 

determined at trial for which WRG is entitled to judgment plus interest. 

47. WRG has been required to engage the services of an attorney to collect the cpee 

Outstanding Balance, and WRG is entitled to recover its reasonable costs, attorney's fees and 

interest therefore. 
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SEVENTH CAlISE OF ACTION 
(Unjust Enrichment or in the Alternative Quantum Meruit - Against All Defendants) 

48. WRG repeats and realleges each and every allegation contained in the preceding 

paragraphs of this Amended Complaint, incorporates them by reference, and fulther alleges as 

follows: 

49. WRG furnished the Owner Services, APeO Services and epee Services for the 

benefit of and at the specific instance and request of the Defendants. 

50. As to Owner, Asphalt. APeO and epee, this cause of action is being pled in the 

alternative. 

51. The Defendants accepted, used and enjoyed the benefit of the Owner Services, 

APeo Services and epee Services. 

52. The Defendants knew or should have known that WRG expected to be paid for the 

Owncr Scrviees, APeo Services and epee Services. 

53. WRG has demanded payment of the Owner Outstanding Balance, APeo 

Outstanding Balance and epce Outstanding Balance. 

54. To date, the Defendants have failed, neglected, andlor refused to pay the APeo 

Outstanding Balance and epee Outstanding Balance. 

55. The Defendants have been unjustly enriched, to the detriment of WRG. 

56. WRG has been required to engage the services of an attorney to collect the APeO 

Outstanding Balance and cpee Outstanding Balance, and WRG is entitled to recover its 

reasonable costs, attomey's fees and interest therefore. 

11/ 

/1/ 

1// 

III 
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EIGHTH CAUSE OF ACTION 
(Foreclosure of Mechanic's Lien) 

57, WRG repeats and realJeges each and evelY allegation contained in the preceding 

paragraphs of this Amended Complaint, incorporates them by reference, and further alleges as 

follows: 

58. The provision of the Owner Services, APCO Services and CPCC Services was at 

the special instance and request of the Defendants for the Propel1y. 

59. As provided at NRS 108.245 and common law, the Defendants had knowledge 0 

WRO's delivery of the Owner Services, APCO Services and CPCC Services Services to the 

Property or WRG provided a Notice of Right to Lien. 

60. WRG demanded payment of an amount in excess of Ten Thousand and noll 00 

Dollars ($10,000.00), which amount remains past due and owing. 

61. On or about February 13, 2009, WRG timely recorded a Notice of Lien in Book 

20090213 of the Official Records of Clark County, Nevada, as Instrument No. 0004321 (the 

"Original Lien") . 

62. One 01' about April 27, 2009, WRG timely recorded an Amended Notice of Lien in 

Book 20090427 of the OffiyiaJ Records of Clark County, Nevada, as Instrument No. 0000107 

(the "Amended Lien"). 

63. The Original Lien and Amended Lien are hereinafter collectively referred to as the 

"Liens". 

64. The Liens were in writing and were recorded against the Property for the 

outstanding balance due to WRG in the amount of Two Hundred Seventy-Five Thousand One 

Hundred Fifteen and 66/100 Dollars ($275,115.66). 

65. The Liens were served upon the Owner andlor its authorized agents, as required by 

law. 
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66. VlRG is entitled to an award of reasonable attorney's fees, costs and interest on the 

APeo Outstanding Balance and epee Outstanding Balance, as provided in Chapter 108 of the 

Nevada Revised Statutes. 

NINTH CAUSE OF ACTION 
(Claim of Priority) 

67. WRG repeats and realleges each and every alJegation contained in the preceding 

paragraphs of this Amended Complaint, incorporates them by reference, and further alleges as 

follows: 

68. WRG is infonned and believes and therefore al1eges that construction on the 

Property commenced before the recording of any deed(s) of trust and/or other interest(s) in the 

Propelty, including the deeds oftl'Ust recorded by SFC. 

69. WRG is infolmed and believes and therefore alleges that even if a deed(s) of 1I11st 

and/or other interest(s) in the Property were recorded before construction on the Property 

commenced, those deed(s) of trust, including SFC's, were thereafter expressly subordinated to 

WRG's statutory mechanics' lien thereby elevating WRG's statutory mechanics' lien to a 

position superior to those deed(s) oftrust and/or other interests(s) in the Property. 

70. WRG's claim against the Property is superior to the claim(s) of SFC, any other 

defendant, and/or any Loe Lender. 

71. WRG has been required to engage the services of an attorney to collect the Owner 

Outstanding Balance, APCO Outstanding Balance and CPCC Outstanding Balance due and 

owing for the Owner Services, APCO Services and CPCC Services, and WRG is entitled to 

recover its reasonable costs, attorney's fees and interest therefore. 

II/ 

II/ 

III 
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TENTH CAUSE o.F ACTJON 
(Claim Against Bond - CPCC Surety) 

72. WRG repeats and rcalleges each and every allegation contained in tbe preceding 

paragraphs of this Amended Complaint, incorporates them by reference, and fUlther alleges as 

follows: 

73. Prior to the events giving rise to this Amended Complaint, the CPCC Surety issued 

License Bond No. 8739721 (hereinafter tbe "Bond") in the sum of Fifty Thousand Dollars 

($50,000.00). 

74. CPCC is named as principal and CPCC Surety is named as surety on the Bond. 

75. The Bond was provided pmsuant to the requirements of NRS 624.270, which 

Bond was in force during all times relevant to this action. 

76. WRG fUrrllshed the CPCC Services as stated herein and has not been paid for the 

same. WRG therefore claims payment on said Bond. 

77. The epee Surety is obligated to pay WRG the sums due. 

78. Demand fOI' the payment of the sums due to WRG has been made, but cpee and 

the epee Surety have failed, neglected and refused to pay the same to WRG. 

79. cpce and the epec Surety owe WRG the penal sum of the Bond. 

80. WRG was required to engage the services of an attomey to colJect the cpce 

Outstanding Balance due and owing to WRG and WRG is entitled to recover its reasonable 

attomey's ft:es and costs therefore. 

ELEVENTH CAUSE OF ACTION 
(Declaratory Judgment) 

81. WRG repeats and realleges eacb and every allegation contained in the preceding 

paragraphs of this Complaint, incorporates them by reference, and fmther alleges as follows: 
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82. Upon infolmation and belief, Owner is the Trustor and SFC is the beneficiary 

under the following deeds oftl1lst covering the real'property at issue: 

a. Senior Deed of Trust dated June 26, 2006, and recorded July 5, 2006, at Book 
20060705, Instrument No. 0004264; 

b. Junior Deed of Trust dated June 26, 2006, and recorded July 5, 2006, at Book 
20060705, Instrument No. 0004265; 

c. Third Deed of Trust dated June 26, 2006, and recorded July 5,2006, at Book 
20060705, Instrument No. 0004266; and, 

d. Senior Debt Deed of Tlust dated and recorded February 7, 2008, at Book 
20080207, Instrument No. 01482. 

83. On February 7, 2008, SFC executed a Mezzanine Deeds of Trust Subordination 

Agreement t1!at expressly subordinated the Sernor, Junior, and Third Deeds of Trust to the Senior 

Debt Deed of Trust "in all respects", "for all purposes", and, " regardless of any priority 

othelwise available to SFC by law or agreement". 

84. The Mezzanine Deeds of Trust Subordination Agreement contains a provision that 

it shall not be construed as affecting the priority of any other lien or encumbrances in favor 0 

SFC. Thus, no presumptions or determinations are to be made in SFC's favor concerning the 

priority of competing liens or encumbrances on the property, such as WRG's mechanics' lien. 

85. PW'suant to the a Mezzanine Deeds of Trust Subordination Agreement, 8FC was to 

cause the Senior, Jlmior, and Third Deeds of Trust to contain specific statements thereon that they 

were expressly subordinated to the Senior Debt Deed of Trust and SFC was to mark its books 

conspicuously to evidence the subordination of the Senior, Junior, and Third Deeds of Trust to the 

Senior Debt Deed of Trust. 

86. WRG is infonned and believes and therefore alleges that construction on the 

Property commenced at least before the recording of the Senior Debt Deed of Trust and that by 
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law, all mechanics' liens, including WRG's, enjoy a position of priority over the Senior Debt 

Deed of Trust. 

87. Because the Mezzanine Deeds of Trust Subordination Agreement renders the 

Senior, Junior, and Third Deeds of Trust expressly subordinate to the Senior Debt Deed of Trust, 

it also renders, as a matter of law, the Senior, Junior, and Third Deeds of Trust expressly 

subordinate to all mechanics' liens, including WRG's. 

88. A dispute has arisen, and an actual controversy now exists over thc priority issue 

ofWRG's mechanics' lien over other encumbrances on the property. 

89. WRG is entitled to a court order declaring that its mechanics' lien has a superior 

lien position on the Property over any other lien or encumbrance created by or for the benefit 0 

SFC or any other entity . 

WHEREFORE, WRG prays that trus Honorable Court: 

1. Enters judgment against the Defendants, and each of them, jointly and severally, in 

the Owner Outstanding Balance, APeO Outstanding Balance and epce Outstanding Balance 

amounts; 

2. Enters a judgment against Defendants, and each of them, jointly and severally, for 

WRG's reasonable costs and attomey's fees incuned in the collection of the Owner Outstanding 

Balance, APeo Outstanding Balance and epec Outstanding Balance, as well as an award 0 

interest thereon; 

3. Enter a judgment declaring that WRG has valid and enforceable mechanic's liens 

against the Property, with priority over all Defendants, in an amount of the Owner Outstanding. 

Balance, APeO Outstanding Balance and epee Outstanding Balance; 

4. Adjudge a lien upon the Property for the Owner Outstanding Balance, APCO 

Outstanding BaJance and epcc Outstanding Balance, plus reasonable attomeys fees, costs and 

H:IPB&S\CLIENT FILESI8000 - 8999 (U -
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interest thereon, and that this Honorable Couli enter an Order that the Property, and 

improvements, such as may be necessary, be sold pursuant to the laws of the State of Nevada, and 

that the proceeds of said sale be applied to the payment of sums due WRG herein; 

5. Enter a judgment declaring that WRG's mechanics' lien enjoys a position of 

priority superior to any lien or encumbrance created by or for the benefit of SFC or any other 

entity; and 

6. For such other and furthcr relief as this Honorable Court deems just and proper in 

the premises. 

Dated this 12J.ay of June 2009. 
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Nevada Bar No. 10270 
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Attorneys/or WRG Design, Inc. 
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ANSW 
2 Gwen Mullins. Esq. 

Nevada Bar No. 3146 
3 Wade B. Goclmour. Esq. 

Nevada Bar No. 6314 
4 Howard & Howard Attorneys PLLC 
5 3800 Howard Hughes Parkway 

Suite 1400 
6 Las Vegas, NY 89169 

Telephone (702) 257-1483 
7 Facsimile (702) 567-1568 
8 E-mails:gnn@h2law.com 

wbg@h21aw.com 
9 Attorneys for APCO Construction 

Electronically Filed 
08/0612009 08:00:28 AM 

CLERK OF THE COURT 

10 

It 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

U 
...:l 
S:g 
C'-I"<¥ 
>c
Iir;jS 

12 APCO CONSTRUCTION. a Nevada 
corporation, 

13 

14 Plaintiff, 

~~~ IS 
~ t~ ~ vs. 
< Q.. > '7 16 Z r- GEMSTONE DEVELOPMENf WEST, INC., S fj .VI 

:( ib ~ ~ 17 a Nevada corporation; NEVADA 
~ ::E ~ ~ CONSTRUCTION SERVICES, a Nevada 
g 13 t::, 18 corporation; SCOTT FINANCIAL 
«I 0 19 CORPORATION, a North Dakota 
~ 8 corporation; COMMONWEALTH LAND 
~ ~ 20 TITLE INSURANCE COMPANY; FIRST 
~ AMERICAN TITLE INSURANCE 

21 COMPANY; and DOES I through X, 

22 
Defendants. 

23 

24 
WRG DESIGN, INC., a Delaware 
corporation, 

25 

26 

vs. 
27 

Lien ClaimantlIntervenor, 

28 APSPHALT PRODUCTS CORP., A Nevada 

CASE NO.: 08-A-571228 
DEPT. NO.: xm 

Consolidated with: A574391, A574792, 
AS77623,A583289,A584730,~ 
A580889 and A589195 

APCO CONSTRUCTION'S ANSWER TO 
WRG DESIGN INC.S' AMENDED 

STATEMENT OF FACTS 
CONSTITUTING NOTICE OF LIEN 
AND THIRD-PARTY COMPLAINT 
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) 

cOtpOration; APCO CONSTRUCTION, a 
2 Nevada corporation; CAMCO PACIFIC 

CONSTRUCTION COMPANY, INC., a 
3 California corporation; GEMSTONE 

DEVELOPMENT WEST. INC., a Nevada 
4 corporation; FIDELITY AND DEPOSIT 
5 COMPANY OF MARYLAND; SCOTT 

FINANCIAL CORPORATION, a North 
6 Dakota corporation; DOES I through X; ROE 

CORPORATIONS I through X; BOE 
7 BONDING COMP ANTES I through X; LOE 
8 LENDERS I through X, inclusive 

9 Defendants. 

10 

II AND ALL RELATED CASES AND 
MATTERS. 

12 

) 

13 
APCO CONSTRUCTION'S ANSWER TO 

14 WRG DESIGN INC.s' AMENDED STATEMENT OF FACTS CONSTITUTING 
NOTICE OF'LIEN AND THIRD-PARTY COMPLAINT 

APCO CONSTRUCTION formerly ASPHALT PRODUCT CORPORATION 

(hereinafter "APCO"). by and through its attorneys, Gwen Rutar Mullins, Esq. and Wade B. 

Gochnour, Esq., of the law firm of Howard and Howard Attorneys PLLC, hereby files this 

19 Answer to WRG Design Inc. 's Amended. Statement of Facts Constituting Notice of Lien and 

20 Third Party Complaint (hereinafter "Complaint") and hereby responds and alleges as follows: 

21 THE PARTIES 

22 1. Answering Paragraph I, 5, 6, 7. and 8 of the Complaint, APCO does not have 

23 sufficient knowledge or information upon which to base a belief as to the truth of the 

24 allegations contained therein, and upon said grounds, denies each and every allegation 

25 contained therein. 

26 2. Answering Paragraphs 2, 3 and 4 of the Complaint, APCO admits the 

27 allegations contained therein. 

28 

Page 2 of15 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

22 

23 

24 

25 

26 

27 

28 

.) 

FIRST CAUSE OF ACTION 

(Breach of Contract Against Owner) 

3. Answering Paragraph 9 of the Complaint, APCa repeats and realleges each and 

every allegation contained in paragraphs 1 and 2 of this Answer to the Complaint as though 

fuHy set forth herein. 

4. Answering Paragraphs 10, 11, 12, 13, 14, 15, and 16 of the Complaint, APCa 

APca does not have sufficient knowledge or infonnation upon which to base a belief as to the 

truth of the allegations contained therein, and upon said grounds, denies each and every 

allegation contained therein on those basis. 

SECOND CAUSE OF ACTION 

(Breach of Contract Against APeO) 

5. Answering Paragraph 17 of the Complaint, APCa repeats and realleges each 

and every allegation contained in paragraphs 1 through 4 of this Answer to the Complaint as 

though fully set forth herein. 

6. Answering Paragraph 18 of the Complaint, APCa admits that APCO entered 

into subcontract with WRG Design, Inc. ("WRG") to provide certain SUIVeying and mapping 

related work and materials on the Manhattan West Condominium Project. As to the remaining 

allegations of Paragraph 18 of the Complaint, APCO does not have sufficient knowledge or 

infonnation upon which to base a belief as to the truth of the allegations contained therein, and 

upon said grounds, denies each and every allegation contained therein on those basis. 

7. Answering Paragraph 19 of the Complaint, APCG admits that WRG's services 

benefited Owner. APeO denies the remaining allegations of Paragraph 19 of the Complaint. 

8. Answering Paragraph 20 of the Complaint, APCO admits that the tenns of the 

subcontract with WRG speak for themselves. APCO denies the remaining allegations of 

Paragraph 20 of the Complaint. 

Page 3 of 15 
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6 

7 

8 

9 

10 

11 

22 

23 

24 

2S 

26 

27 

28 

9. Answering Paragraph 21 of the Complaint, APCO admits that WRG furnished 

services under subcontract, which subcontract was subsequently ratified and assumed by CPCC 

and/or Gemstone. APCO denies the remaining allegations of Paragraph 21 of the Complaint. 

to. Answering Paragraphs 22, 23 and 24 of the Complaint, APCO denies each and 

every allegation contained therein. 

THIRD CAUSE OF ACTION 

(Breach of Contract Against CPCC) 

11. Answering Paragraph 25 of the Complaint, APCO repeats and realleges each 

and every allegation contained in paragraphs 1 and 10 of this Answer to the Complaint as 

though fully set forth herein. 

12. Answering Paragraph 26 of the Complaint, APCO, upon information and belief, 

admits the allegations contained therein 

13. Answering Paragraphs 27, 28, 29,30,31, and 32 of the Complaint, APCO does 

not have sufficient knowledge or information upon which to base a belief as to the truth of the 

allegations contained therein, and upon said grounds, denies each and every allegation 

contained therein on those basis. 

FOURTH CAUSE OF ACTION 

(Breach of Implied Covenant of Good Faith & Fair Dealing Against Owner) 

14. Answering Paragraph 33 of the Complaint, APCO repeats and realleges each 

and every allegation contained in paragraphs 1 through 13 of this Answer to the Complaint as 

though fully set forth herein. 

15. Answering Paragraph 34 of the Complaint, APCO, upon information and belief, 

admits the allegations contained therein. 

16. Answering Paragraphs 35, 36 and 37 of the Complaint, APCO does not have 

sufficient knowledge or information upon which to base a belief as to the truth of the 

allegations contained therein, and upon said grounds, denies each and every allegation 

contained therein on those basis. 
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FIFTH CAUSE OF ACTION 

(Breach of Implied Covenant of Good Faith & Fair Dealing Against APCO) 

17. Answering Paragraph 38 of the Complaint, APCO repeats and realleges each 

and every allegation contained in paragraphs 1 through 16 of this Answer to the Complaint as 

though fully set forth herein. 

18. Answering Paragraph 39 of the Complaint, APCO, upon information and belief, 

admits the allegations contained therein. 

19. Answering Paragraphs 40, 41 and 42 of the Complaint, APCO does not have 

sufficient knowledge or information upon which to base a belief as to the truth of the 

allegations contained therein, and upon said grounds, denies each and every allegation 

contained therein on those basis. 

SIXTH CAUSE OF ACTION 

(Breacb of Implied Covenant of Good Faitb & Fair Dealing Against CPCC) 

20. Answering Paragraph 43 of the Complaint, APCO repeats and realleges each 

and every allegation contained in paragrapbs 1 through 19 of this Answer to the Complaint as 

though fully set forth herein. 

21. Answering Paragraph 44 of the Complaint, APCO, upon information and belief, 

admits the allegations contained therein. 

22. Answering Paragrapbs 45; 46 and 47 of the Complaint, APCO does not have 

sufficient knowledge or information upon which to base a belief as to the truth of the 

allegations contained therein, and upon said grounds, denies each and every allegation 

contained therein on those basis. 

SEVENTH CAUSE OF ACTION 

(Unjust Enricbment or in the Alternative Quantum Meriut - Against All Defendants) 

23. Answering Paragraph 48 of the Complaint, APCO repeats and realleges each 

and every allegation contained in paragraphs 1 through 22 of this Answer to the Complaint as 

though fully set forth herein. 
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24. Answering Paragraphs 49, 50, 51, 52, 53, 54, 55, and 56 of the Complaint, 

2 APCO denies all the allegations as they pertain to, or as they are alleged against, APCO. With 

3 respect to any allegations that have been asserted against the remaining Defendants, APCO 

4 does not have sufficient knowledge or infonnation upon which to base a belief as to the truth of 

S the allegations contained therein, and upon said grounds, denies each and every allegation 

6 contained therein. 

7 EIGHTH CAUSE OF ACTION 

8 (Foreclosure of Mechanic's Lien) 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

25. Answering Paragraph 57 of the Complaint, APCO repeats and realleges each 

and every allegation contained in paragraphs 1 through 24 of this Answer to the Complaint as 

though fully set forth herein. 

26. Answering Paragraphs 58, 59, 60, 61, 62, 63, 64, 65, and 66 of the Complaint, 

APCO denies all the allegations as they pertain to, or as they are or may be alleged against, 

APCO. With respect to any allegations that have been asserted against the remaining 

Defendants, APCO does not have sufficient knowledge or information upon which to base a 

belief as to the truth of the allegations contained therein, and upon said grounds, denies each 

and every allegation contained therein. 

NINTH CAUSE OF ACTION 

(Claim of Priority) 

27. Answering Paragraph 67 of the Complaint, APCO repeats and realleges each 

and every allegation contained in paragraphs 1 through 26 of this Answer to the Complaint as 

though fully set forth herein. 

28. Answering Paragraph 68 of the Complaint, APCO admits the allegations 

contained therein. 

29. Answering Paragraph 69 of the Complaint, APCO does not have sufficient 

knowledge or information upon which to base a belief as to the truth of the allegations 

contained therein, and upon said grounds, denies each and every allegation contained therein. 
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30. Answering Paragraphs 70 and 71 of the Complaint, APCD denies all the 

allegations as they pertain to, or as they are alleged against, APCD. With respect to any 

allegations that have been asserted against the remaining Defendants APCD does not have 

sufficient knowledge or information upon which to base a belief as to the truth of the 

allegations contained therein, and upon said grounds, denies each and every allegation 

contained therein. 

TENTH CAUSE OF ACTION 

(Claim Against Bond - cpee Surety) 

31. Answering Paragraph 72 of the Complaint, APCO repeats and realleges each 

and every allegation contained in paragraphs 1 through 30 of this Answer to the Complaint as 

though fully set forth herein. 

32. Answering Paragraphs 73, 74, 75, 76. 77. 78. 79. and 80 of the Complaint, 

APCD does not have sufficient knowledge or information upon which to base a belief as to the 

1ruth of the allegations contained therein, and upon said grounds, denies each and every 

allegation contained therein. 

ELEVENTH CAUSE OF ACTION 

(Declaratory Judgment) 

33. Answering Paragraph 81 of the Complaint, APCO repeats and real leges each 

and every allegation contained in paragraphs 1 through 32 of this Answer to the Complaint as 

though fully set forth herein. 

34. Answering Paragraphs 82, 83,84, 85, 86, 87, and 88 of the Complaint, APCO, 

upon information and belief, admits the allegations contained therein. 

35. Answering Paragraph 89 of the Complaint, APCO denies all the allegations as 

they pertain to, or as they are alleged against, APCO. With respect to any allegations that have 

been asserted against the remaining Defendants, APCD does not have sufficient knowledge or 

information upon which to base a belief as to the 1ruth of the allegations contained therein, and 

upon said grounds, denies each and every allegation contained therein 
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FIRST AFFIRMATIVE DEFENSE 

2 WRG has failed to state a claim against APCO upon which relief can be granted. 

3 SECOND AFFIRMATIVE DEFENSE 

4 The claims of the WRG have been waived as a result of their respective acts and 

5 conduct. 

6 THIRD AFFIRMATIVE DEFENSE 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

No monies are due WRG at this time as APCO has not received payment for WRG's 

work .from Gemstone, the developer of the Manhattan West Project. 

FOURTH AFFIRMATIVE DEFENSE 

Any and all damages sustained by WRG are the result of negligence, breach of contract 

andlor breach of warranty, express and/or implied, of a third-party over whom APCa has no 

control, and for whose acts APCO is not responsible or liable to WRG. 

FIFrH AFFIRMATIVE DEFENSE 

At the time and place under the circumstances alleged by the WRG. WRG had full and 

complete knowledge and information with regard to the conditions and circumstances then and 

there existing, and through WRG's own knowledge, conduct, acts and omissions, assumed the 

risk attendant to any condition there or then present. 

SIXTH AFFIRMATIVE DEFENSE 

Whatever damages, if any, were sustained by WRG, were caused in whole or in part or 

were contributed to by reason ofWRG's own actions. 

SEVENTH AFFIRMATIVE DEFENSE 

22 The liability, if any, of APCO must be reduced by the percentage of fault of others, 

23 including WRG. 

24 EIGHTH AFFIRMATIVE DEFENSE 

25 The damages alleged by WRG were caused by and arose out of the risk which WRG 

26 had knowledge and which WRG assumed. 

27 

28 
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NINTH AFFIRMATIVE DEFENSE 

The alleged damages complained of by WRG were caused in whole or in part by a new, 

independent and intervening cause over which APCO had no control. Said independent, 

intervening cause was the result of any alleged damages resulting to WRG. 

TENTH AFFIRMATIVE DEFENSE 

APCO's obligations to WRG have been satisfied or excused. 

ELEVENTH AFFlRMATIVE DEFENSE 

WRG failed to perform their work in workmanlike manner thus causing damages in 

excess to the sums WRG claim are due under the subcontract with APCO. 

TWELFJ'H AFFIRMATIVE DEFENSE 

The claim for breach of contract is barred as a result of WRG's failure to satisfy 

conditions precedent. 

THIRTEENTH AFFIRMATIVE DEFENSE 

The claims, and each of them, are premature. 

FOURTEENTH AFFIRMATIVE DEFENSE 

WRG should indenmify APeo for any and all losses, damages or expenses APeO 

sustains as a result of any claims by Gemstone for damages that Gemstone allegedly sustained 

due to WRG's improper workmanship on the Manhattan West Project, including, but not 

limited to. any damage amount and the attorney's fees and costs incurred by APCO relative 

thereto. 

FIFTEENTH AFFlRMATIVE DEFENSE 

APeo is entitled to an offset or a setoff of any damages that APeO sustains as a result 

ofWRG's failure to complete the work in a workmanlike manner and/or breach of contract. 

SIXTEENTH AFFIRMATIVE DEFENSE 

Any obligations or responsibilities of APCO under the subcontract with WRG, if any, 

have been replaced, terminated, voided, cancelled or otherwise released by the ratification 

entered into between WRG, Gemstone and epec and APCO no longer bears any liability 

thereunder. 
Page 9 of 15 
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SEVENTEENTH AFFIRMATIVE DEFENSE 

APCO has been forced to retain the services of an attorney to defend this action and 

therefore is entitled to reasonable attorneys' fees and costs. 

EIGHTEENTH AFFIRMATIVE DEFENSE 

WRG has failed to comply with the requirements ofNRS 624. 

NINETIETH AFFIRMATIVE DEFENSE 

WRG may have failed to comply with all requirements ofNRS 108 to perfect its lien. 

TWENTIETH AFFIRMATIVE DEFENSE 

WRG has failed to promptly assert its respective claims against APCO and APCO 

reserves the right to request the Court to strike any improper pleadings filed against APeD. 

TWENTY· FIRST AFFIRMATIVE DEFENSE 

The claims against APCD are barred as a result of WRG's failure to comply with the 

requirements of NRCP Rule 24 including, but not limited to, WRG having failed to timely 

apply to the Court to intervene in this action as required. 

TWENTY-SECOND AFFIRMATIVE DEFENSE 

WRG's claims are barred under the doctrine of accord and satisfaction. 

TWENTY-THIRD AFFIRMATIVE DEFENSE 

Pursuant to NRCP Rule 8 and 11, as amended, all possible affinnative defenses may not 

have been alleged herein insofar as sufficient facts were not available after reasonable inquiry 

upon the filing of this Answer to the Statement, and therefore, APCD reserves the right to 

amend their Answer to allege additional affirmative defenses if subsequent investigation so 

warrants. 

WHEREFORE, APCO prays for judgment as follows: 

1. That WRG take nothing by way of its Complaint on file herein and that the same 

2S be dismissed with prejudice against APCO; 

26 2. For an award of attorneys' fees and costs incurred herein by APCO; and 

27 

28 
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3. For such other and further relief as this Court may deem just and proper. 

2 DATED this rday of August, 2009. 

3 HOWARD & HOWARD ATTORNEYS PLLC 

4 

5 

6 

7 

8 

9 

10 

II 
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23 

24 
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26 

27 

28 
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'J"W,_~BarNo. 3146 

ade B. Gochnour, Esq. 
Nevada Bar No. 6314 
3800 Howard Hughes Parkway 
Suite 1400 
Las Vegas. NY 89169 
Attorneys for APCO Constroction 
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CERTIFICATE OF MAILING 

On the ~ of August, 2009, the undersigned served a true and correct copy of the 

foregoing APCO CONSTRUCTION'S ANSWER TO WRG DESIGN INC.s' AMENDED 

STATEMENT OF FACTS CONSTITUflNG NOTICE OF LIEN AND THIRD-PARTY 

COMPLAINT, by U.S. Mail, postage prepaid, upon the following: 

Gregory S. Gilbert, Esq. 
Sean D. Thueson, Esq. 
HOLLAND & HART 
3800 Howard Hughes Parkway, 10th Floor 
Las Vegas, Nevada 89169 
Attorneys for Gemstone Development West, 
Inc. 

Donald H. Williams, Esq. 
WILLIAMS & WIESE 
612 S. 10th Street 
Las Vegas, Nevada 89101 
Attorneys for Harsco Corporation and EZA, 
P. C. dba OZ Architecture of Nevada, Inc. 

Nile Skrinjaric. Esq. 
2500 N. Buffalo, Suite 250 
Las Vegas, Nevada 89128 
Attorney for Nevada Construction Services 

D. Shane Clifford, Esq. 
Robin E. Perkins, Esq. 
DIXON TRUMAN FISHER & CLIFFORD 
221 North Buffalo Drive, Suite A 
Las Vegas, Nevada 89145 
Attorneys for Ahern Rentals, Inc. 

Marilyn Fine, Esq. 
MEIER & FINE 
2300 West Sahara Ave., Suite 430 
Las Vegas, Nevada 89102 
Attorneys for Scott Financial Corporation 

Jeffrey R. Albregts, Esq. 
SANTORO DRIGGS WALCH KEARNEY 
HOLLEY AND THOMPSON 
400 South Fourth Street, Third Floor 
Las Vegas. Nevada 89101 
Attorneys for Arch Aluminum And Glass Co. 

Martin A. Little, Esq. 
Christopher D. Craft, Esq. 
JOLLEY, URGA, WIRTH, WOODBURY 
& STANDISH 
3800 Howard Hughes Parkway, 16th Floor 
Las Vegas, NY 89169 
Attorneys for Steel Structures, Inc. and 
Nevada Prefab Engineers, Inc. 

Christopher R.. McCullough, Esq. 
McCULLOUGH, PEREZ & ASSOCIATES 
601 South Rancho Drive, #A-IO 
Las Vegas, Nevada 89106 
Attorneys for Cell-Crete Fireproofing of 
Nevada, Inc. 
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Tracy Truman, Esq. 
T. James Truman & Associates 
3654 N. Rancho Drive 
Las Vegas, NV 8913 0 
Attorneys for Noorda Sheetmetal, Dave 
Peterson Framing, Inc., E&E Fire Protection, 
LLC, Professional Door and Millsworks, LLC 

Kurt C. Faux, Esq. 
Willi H. Siepmann, Esq. 
THE FAUX LAW GROUP 
1540 W. Warm Springs Road, Ste. 100 
Henderson, Nevada 89014 
Attorneys for Platte River Insurance Company 

Justin L. Watkins, Esq. 
WATT, TIEDER, HOFFAR & 
FITZGERALD, LLP 
3993 Howard Hughes Pkwy., Ste. 400 
Las Vegas, Nevada 89169 
Attorneys for Cabinetec, Inc. 

J. Randall Jones, Esq. 
Mark M. Jones, Esq. 
Matthew S. Carter, Esq. 
KE?vlP, JONES & COULTHARD, LLP 
3800 Howard Hughes Pkwy. 17th Floor 
Las Vegas, Nevada 89169 
Attorneys for Scott Financial Corporation and 
Bradley J. Scott 

Joseph G. Went, Esq. 
Georlen K. Spangler, Esq. 
KOLESAR & LEATHAM, WRGD. 
3320 W. Sahara Avenue, Ste. 380 
Las Vegas, Nevada 89102 
Attorneys for Uintah Investments, LLC, d/b/a 
Sierra Reinforcing 

Brian K. Berman, Esq. 
721 Gass Avenue 
Las Vegas, Nevada 89101 
Attorney for Ready Mix, Inc. 

) 

Craig S. Newman, Esq. 
David W. Dachelet, Esq. 
FENNEMORE CRAIG 
300 S. Fourth Street, Suite 1400 
Las Vegas, Nevada 89101 
At/as Construction Supply, Inc. 

Alexander Edelstein 
10170 W. TropicanaAvenue 
Suite 156-169 
Las Vegas, Nevada 89147-8465 
Executive of Gemstone Development West, 
Inc. 

Jennifer R. Lloyd-Robinson, Esq. 
PEZZILLO ROBINSON 
6750 Via Austi Parkway, Ste. 170 
Las Vegas, Nevada 89119 
Attorneys for Tri _City Drywall, Inc. 

Gwen Rutar Mullins 
WadeB. Gochnour, Esq. 
HOWARD & HOWARD 
3800 Howard Hughes Pkwy., Ste. 1400 
Las Vegas, Nevada 89169 
Attorneys for Hydropressure 

Ronald S. Sofen, Esq. 
Becky A. Pintar, Esq. 
GIBBS, GIDEN, LOCHER, TURNER & 
SENETLLP 
3993 Howard Hughes Pkwy, Ste. 530 
Las Vegas, Nevada 89169-5994 
Attorneys for The Masonry Group 

Eric Dobberstein, Esq. 
G. Lance Welch, Esq. 
DOBBERSTEIN & ASSOCIATES 
1399 Galleria Drive, Suite 201 
Henderson, Nevada 89014 
Attorneys for Insulpro Projects, Inc. 
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) ) 

Phillip S. Ambach, Esq. Andrew F. Dixon, Esq. 

2 
MARQUIS & AURBACH Jonathan W. Barlow, Esq. 
10001 Park Run Drive Bowler Dixon & Twitchell, LLP 

3 Las Vegas, Nevada 89145 400 N. Stephanie Street, Suite 235 
Co-Counsel for Nevada Construction Services Henderson, Nevada 89014 

4 Attorneys for The Pressure Grout Company 

s 
Richard A. Koch, Esq. Philip T. Varricchio, Esq. 

6 KOCH & BRlM, L.L.P. MUrrE & VARRICCHIO 
4520 S. Pecos Road, Ste. 4 1320 S. Casino Center Blvd. 

7 Las Vegas, Nevada 89121 Las Vegas, NV 89104 

8 
Attorneys for Republic Crane Services, LLC Attorneys for John Deere Landscaping, Inc. 

9 Matthew Q. Callister, Esq. Steven L. Morris, Esq. 
CALLISTER & REYNOLDS WOODBURY MORRIS & BROWN 

10 823 S. Las Vegas Blvd., South; 5th Floor 701 N. Green Valley Parkway, #110 

11 Las Vegas, NV 89101 Henderson, NY 89074 
Attorneys for Executive Plastering, Inc. Attorneys for CAMCO Pacific 

12 
u 

Michael M. Edwards, Esq. James E. Shapiro, Esq, :j 
13 ~g Reuben H. Cawley, Esq. GERRARD, COX & LARSEN rn..,. 

LEWIS BRISBOIS BISGAARD & SMITH 2450 St. Rose Parkway, Ste. 200 ~- 14 IiiIB 
~ "3 400 South Fourth Street, Ste. 500 Henderson, Nevada 89074 rna.. 

15 Las Vegas, Nevada 89101 Attorneys for Las Vegas Pipeline, LLC o ~\O 

~t~~ 
16 

Attorneys for Zitting Brothers Construction, 
<Q..S;"7 Inc. 
~ ~ ~ C; 

~~.C"l 17 
~ ;:s bO~ Mark J. Connot, Esq. Nicholas M. Wieczorek, Esq. ::t::Co)o 
O~>C 
=~.3 

18 John H. Gutke, Esq. Brian K. Walters, Esq. 
~ 0 

19 
HUTCHISON & STEFFEN, LLC MORRIS POLICH & PURDY 

~~ Peccole Professional Park 3930 Howard Hughes Pkwy., Ste. 360 

~~ 20 10080 West Alta Drive, Suite 200 Las Vegas, Nevada 89169 
0 Las Vegas, Nevada 89145 Attorneys for Select Build Nevada, Inc. 
= 21 Attorneys for Buchele, Inc. 

22 
Richard L. Peel, Esq. 

Mark Risman, Esq. Michael J. Davidson, Esq. 
23 10120 S. Eastern Avenue, Ste. 200 Dallin T. WAyment, Esq. 

Henderson, Nevada 89052 PEEL BRIMLEY 
24 Attorney for Creative Home Theatre, LLC 3333 E. Serene Avenue, Ste. 200 

25 
Henderson, Nevada 89074-6571 
Attorneys for HD Supply Waterworks, LP; 

26 Accuracy Glass & Mirror Company, Inc.; 
Bruin Painting Corporation; Helix Electric 

27 of Nevada, LLC; and WRG Design, Inc. 

28 
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Becky A. Pintar, Esq. 
Gibbs, Gideon, Locher, Turner & Senet, LLP 
3993 Howard Hughes Pkwy., Ste. 530 
Las Vegas, NY 89169-5994 
Attorney for the Masonry Group Nevada, Inc. 

) 

An employee of Howard and Howard Attorneys PLLC 
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1 ANS/CTCM 
STEVEN/L. MORRlS 

2 Nevada,Bar No. 7454 
WOODBURY, MORRIS & BROWN 

3 701 N. Green Valley Parkway, Suite 110 
Henderson, Nevada 89074 

4 (702) 933-0777 
slmorris@wmb-Iaw.net . 

5 
Attorneys for 

6 Camco Pacific Construction Company, Inc. and 
Fidelity and Deposit Company of Maryland 

7 

8 

9 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

10 

21 

22 

23 

24 

25 

26 

27 

28 

ACCURACY GLASS & MIRROR 
COMPANY, INC., a Nevada corporation, 

Plaintiff, 

vs. 

ASPHALT PRODUCTS CORP., a Nevada 
corporation; APCO CONSTRUCTION, a 
Nevada corporation; CAMCO PACIFIC 
CONSTRUCTION COMPANY, INC., a 
California corporation; GEMSTONE 
DEVELOPMENT WEST, INC., Nevada 
corporation; FIDELITY AND DEPOSIT 
COMPANY OF MARYLAND; SCOTT 
FINANCIAL CORPORATION, a North 
Dakota Corporation; DOES I through X; 
ROE CORPORA TrONS I through X; BOE 
BONDING COMPANIES I through X: LOE 
LENDERS I through X, inclusive, 

Defendants. 

case~~ 
Dept.~ 
Consolidated with: 
A571228 

ANSWER TO WRG DESIGN, INC.'S 
STATEMENT OF FACTS 

CONSTITUTING LIEN, TmRD·PARTY 
COMPLAINT, AND CAMCO PACIFIC 

CONSTRUCTION INC.'S 
COUNTERCLAIM 

'-09A581168 --
389442 

I I 
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21 

WRG DESIGN, INC., a Delaware 
corporation, 

Plaintiff in Intervention, 

vs. 

ASPHALT PRODUCTS CORP., a Nevada 
corporation; APCO CONSTRUCTION, a 
Nevada corporation; CAMCO PACIFIC 
CONSTRUCTION COMPANY, INC., a 
California corporation; GEMSTONE 
DEVELOPMENT WEST, INC., Nevada 
corporation; FIDELITY AND DEPOSIT 
COMPANY OF MARYLAND; SCOTT 
FINANCIAL CORPORATION, a North 
Dakota Corporation; DOES I through X; 
ROE CORPORATIONS I through X; BOE 
BONDING COMPANIES I through X: ~OE 
LENDERS I through X, inclusive, 

Defendants. 

CAMCO PACIFIC CONSTRUCTION 
COMPANY, INC., a California corporation; 
FIDELITY AND DEPOSIT COMPANY OF 
MARYLAND, 

Counterc1aimant, 

vs. 

WRG DESIGN, INC., a Delaware 
corporation; and DOES I through X, 
inclusive, 

Counterdefendants, 

22 Third Party Defendants CAMCO PACIFIC CONSTRUCTION COMPANY, INC. 

23 (hereinafter "Cameo") and FIDELITY AND DEPOSIT COMPANY OF MARYLAND 

24 (hereinafter "Fidelity")(Camco and Fidelity are sometimes collectively referred to herein as 

25 "Defendants"), by and through their counsel, Steven L. Morris, Esq. of the law firm of 

26 Woodbury, Morris & Brown, hereby answer the Third Party Complaint ofWRG DESIGN, 

27 INC., a Delaware corporation (hereinafter "Plaintiff"), on file herein, and admit, deny and allege 

28 as follows: 
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1. Cameo and Fidelity deny each and every allegation contained in Paragraphs 29, 

2 30,31,32,45,46,47,50,51,53,54,55,56,58,60,66,71, 73,74,75,76,77,78, 79,80,and 

3 89 of Plaintiffs Complaint. 

4 2. Cameo and Fidelity are without information or knowledge sufficient to ascertain 

5 the truth of the allegations contained in Paragraphs 4, 8, 10, 11, 12, 13, 14, 15, 16, 18, 19,20, 

6 21,22,23,24,34,35,36,37,39,40,41,42,46,61,62,63, 64, 65, and 69 of Plaintiff's 

7 Complaint, and therefore deny each and every allegation contained therein. 

18 

3. Cameo and Fidelity admit the allegations contained in Paragraphs 1,2,3,5,6, 7, 

68, 82, 83, 86, and 87 of Plaintiff's Complaint. ' 

4. As to Paragraphs 9, 17,25,33,38,43,48,57,67, 72, and 81 ofPlaintifi's 

Complaint, Cameo and Fidelity repeat and reallege the answers to paragraphs 1 through 89 as 

though fully set forth herein. 

5, As to Paragraph 26 Cameo and Fidelity admit that Camco entered into a 

Ratification and Amendment of Subcontract Agreement with WRG, but as for the remaining 

allegations therein, Camco admits that the contract speaks for itself. 

6. As to Paragraph 27 Cameo admits that WRG furnished work for the benefit of 

and at the specific request of the Owner, but denies the remaining allegations therein. 

7. As to Paragraph 28 Cameo admits that WRG was to be paid by the Owner for its 

19 services, but denies the remaining allegations therein. 

20 8. As to Paragraph 44 Cameo admits,that it aeted in good faith, but as for the 

21 remaining allegations therein, Cameo admits that the contract speaks for itself. 

22 9. As to Paragraph 49 Cameo admits that WRG furnished services for the benefit of 

23 and at the specific instance of the Owner, but denies the remaining allegations therein. 

24 10. As to Paragraph 52 Cameo admits that WRG knew or should have known that 

25 payment would have been made by Owner, hut denies the remaining allegations therein. 

26 11. As to Paragraph 57 Cameo denies that WRG's claim against the Property is 

27 superior to Camco's, hut is without information or knowledge sufficient to ascertain the truth of 

28 
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1 the remaining allegations therein. 

2 12. As to Paragraph 84 Camco admits that the Mezzanine Deeds of Trust 

3 Subordination Agreement speaks for itself, but denies the remaining allegations therein. 

4 13. As to Paragraph 85 Camco admits 'that the Mezzanine Deeds of Trust 

5 Subordination Agreement speaks for itself, but denies the remaining allegations therein. 

6 14. As to Paragraph 88 Camco admits that there is an actual controversy as to the 

7 overall priority of all the mechanic's liens, but denies the remaining allegations therein. 

18 

15. To the extent that any allegations set forth in Plaintiffs Complaint have not been 

answered, these answering Defendants deny each and every allegation or inference thereof not 

expressly set forth hereinabove. 

16. It has become necessary for these answering Defendants to retain the services of 

WOODBURY, MORRIS, & BROWN, attorneys at law, to defend this action, and as a result, 

these answering Defendants have been damaged by the Plaintiff, and these answering 

Defendants are accordingly entitled to their attorney fees and costs incurred herein. 

AFFIRMATIVE DEFENSES 

1. The Complaint on file herein fails to state a claim against Camco and Fidelity 

upon which relief can be granted. 

2. That any or all negligence or fault on the part of the Plaintiff would be active and 

19 primary, and any negligence or fault of Cameo, if any, would be secondary and passive. 

20 3. Any and all damages sustained by Plaintiff are the result of its own negligence 

21 and breach of contract. 

22 4. Camco is not negligent with respect to the transactions which are the subject of 

23 the Complaint, and is and was not in breach of contract. 

24 5. At the time and place under the circumstances alleged by the Plaintiff, Plaintiff 

25 had full and complete knowledge and information in regard to the conditions and circumstances 

26 then and there existing, and through Plaintiffs own knowledge, conduct, acts and omissions, 

27 assume the risk attendant to any condition there or then present. 

28 
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6. The liability, if any, of Cameo must be reduced by the percentage of fault of 

2 others, including the Plaintiff. 

3 7. The claims, and each of them, are barred by the failure of the Plaintiff to plead 

4 those claims with particularity. 

5 8. The claims of Plaintiff have been waived as a result of the acts and the conduct 

6 of the Plaintiff. 

7 9. The claim for breach of contract is barred as a result of the failure to satisfy 

8 conditions precedent. 

18 

19 

10. Plaintiff has failed to mitigate its qamages. 

11. Plaintiff's claims are barred from recovery by the doctrine of unclean hands. 

12. Plaintiff's claims are barred from recovery by the doctrine of laches, waiver, and 

estoppel. 

13. To the extent that Plaintiff's work was substandard, not workmanlike, defective, 

incomplete, or untimely, Plaintiff is not entitled to recover for said work. 

14. Plaintiff has approved and ratified the alleged acts of Camco for which Plaintiff 

now complains. 

15. Plaintiffhas failed to name parties that are necessary and/or indispensable to this 

action. 

16. Defendant Fidelity is informed and believes that it is entitled to assert all of the 

20 defenses available to its principal, and Fidelity hereby incorporates by reference all defenses 

21 raised, or that could have been raised, by Fidelity's principal. 

22 17. Fidelity alleges that its liability, if any exists, which is expressly denied, is 

23 limited to the penal sum of the applicable Contractor's License Bond. 

24 18. Any license or surety bond executed by Fidelity was limited to the classification 

25 of contracting activities as set forth in its Nevada State Contractor's License Bond. 

26 19. The liability of Fidelity if any, is limited to its obligations as set forth in its surety 

27 bond agreement. 

28 20. The liability of Fidelity if any, is limited to the statutory liability as set forth in 
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1 NRS 624.273. 

2 21. Fidelity is not liable for the acts or omissions of persons, individuals, finns, 

3 partnerships, corporations, associations, or other organizations that are not its named principal. 

4 22. The damages sustained by Plaintiff, if any, were caused by the acts of third 

5 persons who were not agents, servants, or employees of Fidelity, or its principal, and who were 

6 not acting on behalf of Fidelity or its principal in any manner or form, and as such, Fidelity or 

7 its principal are not liable in any manner to the Plaintiff. 

8 23. Fidelity is not liable for the acts or omissions of persons, individuals, finns, 

9 partnerships, corporations, associations, or other organizations that are not its named principal. 

18 

19 

20 

21 

22 

23 

24. Plaintiffs suit against Fidelity is not timely brought under the terms of the bond 

because no judgment or court decree has been entered against its principal. 

25. It has been necessary for Camco and Fidelity to retain the services of the law 

offices of Woodbury, Morris & Brown, attorneys at law, for the purpose of defending this 

action, and Camco is entitled to payment of all costs, fees and expenses associated with and/or 

arising out of the defense of this action. 

26. Pursuant To NRCP 8, all possible affirmative defenses may not have been 

alleged herein, inasmuch as sufficient facts were not available after reasonable investigation and 

inquiry upon the filing of Defendants' Answer and, therefore, Defendants reserves the right to 

amend their Answer to allege additional affirmative defenses if subsequent investigation 

warrants. 

WHEREFORE, Third Party Defendants Cameo and Fidelity pray as follows: 

1. 

2. 

That Plaintiff take nothing by way of its Complaint; 

For an award of reasonable attorneys' fees and costs for having to defend this 

24 action; and 

25 3. For such other and further relief as the Court deems just and proper. 

26 COUNTERCLAIM 

27 Counterclaim ant CAMCO PACIFIC CONSTRUCTION COMPANY, INC. (hereinafter 

28 "Cameo") by and through its attorney, Steven L. Morris, Esq. of the law firm of Woodbury, 
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1 Morris & Brown complains as follows: 

2 JURISDICTIONAL ALLEGATIONS 

3 1. Camco was and is at all times relevant to this action, a California corporation, 

4 doing business in Clark County, Nevada as a contractor duly licensed by the Nevada State 

5 Contractor's Board. 

6 2. Counterdefendant WRG DESIGN, INC., a Delaware corporation (hereinafter 

7 referred to as "WRG") is and was at all times relevant to this action, a corporation conducting 

8 business in Clark County, Nevada. 

9 3. The true names and capacities, whether individual, corporate, associate or 

1 0 otherwise of Defendants named herein as DOES I through X are unknown to Counterc1aimant. 

~ ~ <>:) 11 0 ..... ::::: Said DOE Defendants are responsible for damages suffered by Counterclaimant; therefore, 
~.~ '9 
_::l~ ..... 
- (I) 1-..... 12 
~ ~~~ Counterclaimants sue Defendants by such fictitious names. Counterclaimants will ask leave to 

J(",g ~
"'OON 

J:]i· 13 
o »Z ~ 

amend this Counterclaim to show the true names and capacities of each such DOE Defendants 

~ ~ \:'" 14 ~Olol-
"::><1>1-

at such time as the same have been ascertained. 

~'"' r::: !3 I
o "0 '9 15 
OJ c: ..... FIRST CAUSE OF ACTION 

~ '" OJ ..... 
~~::r:~ 

8= g 16 
~g t:-

17 

(Breach of Contract) 

4. Cameo repeats and realleges each and every allegation contained in the 

18 preceding paragraphs of Cameo's Counterclaim, incorporates the same at this point by reference 

19 and further allege: 

20 5. Cameo is infonned and believes and thereupon alleges that WRG entered into a 

21 Subcontract Agreement ("Subcontract Agreement") with APCO Construction related to the 

22 Manhattan West Condominiums project, located in Clark County, Nevada (the "Project"). 

23 6. On or about August 26, 2008, Cameo and WRG entered into a Ratification 

24 and Amendment of Subcontract Agreement ("Ratification Agreement") wherein Camco and 

25 WRG acknowledged, ratified, and agreed to the terms of the Subcontract Agreement. 

26 7. Section 3.4 of the Subcontract Agreement states: "Any payments to 

27 Subcontractor shall be conditioned upon receipt ofthe actual payments by Contractor from 

28 Owner. Subcontractor herein agrees to assume the same risk that the Owner may become 
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1 insolvent that Contractor has assumed by entering into the Prime Contract with the Owner." 

2 8. All payments made to subcontractors and suppliers on the Project were made 

3 directly by Gemstone through Nevada Construction Services. (See Exhibit A, attached hereto 

4 and incorporated herein by this reference). 

5 9. Cameo never received payment on behalf of the subcontractors, including WRG, 

6 and was therefore, not responsible nor liable for payment to the subcontractors, including WRG. 

7 10. WRG agreed and expressly acknowledged that it assumed the risk of non-

8 payment by the Owner. 

9 1l. WRG breached its contract with Cameo by demanding payment from Camco and 

10 by bringing claims against Cameo and its License Bond Surety relative to payment for the work 

~~ 00 11 
i~ ~ allegedly performed by WRG on the Project. 

~ ~ it ~ 12 
~ ~§; ~ 

-OON 

~ ~ ~ C 13 
O 

p... ~ &'i 
~z r.r.. 

:?1 ~ §'1: 14 
~>~t--
~H]q 15 
t:Q~"'~ 
~ .::t: ~ 

8= g 16 
~ g t:. 17 

18 

19 

12. Camco is entitled to all of its attorneys' fees and costs pursuant to the terms and 

conditions of the Ratification Agreement. 

13. Cameo has been required to engage the services of the law firm of 

WOODBURY, MORRIS & BROWN to prosecute this matter and Camco is entitled to a 

reasonable attorneys' fees and costs therefor. 

SECOND CAUSE OF ACTION 

(Breach of Covenant of Good Faith and Fair Dealing) 

14. Camco repeats and realleges each and every allegation contained in the 

20 preceding paragraphs of Counterclaimant' s Counterclaim, incorporate the same at this point by 

21 reference and further allege: 

22 15. The law imposes upon WRG, by virtue of the contract, a covenant to act in good 

23 faith and deal fairly with Counterc1aimant; 

24 16. Despite this covenant, WRG's intentional failure to abide by the terms of the 

25 parties written contract, WRG breached its covenant to act in good faith and deal fairly; 

26 17. As a result of its breach of the cov~nant of good faith and fair dealing, WRG has 

27 injured Cameo in an amount in excess of$lO,OOO.OO. 

28 18. Cameo has been required to engage the services of the law firm of 
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WOODBURY, MORRIS & BROWN to prosecute this matter and Cameo is entitled to a 

2 reasonable attorneys' fees and costs therefor. 

3 WHEREFORE, CountercIaimant Cameo prays as follows: 

4 1. This Court enter judgment against Counterdefendants, and each of them, in an 

5 amount in excess of$10,000.00, plus interest at the contract rate; 

6 2. For an award of reasonable attorneys' fees and costs for having to prosecute this 

7 action; and 

8 

9 

10 

21 

22 

23 

24 

25 

26 

27 

28 

~. For such other and further relief as the Court deems just and proper. 

DATED this I (~ day of September 2009. 

WOODBURY, MORRIS & BROWN 

~.i '6U-- ,*-'10",,,( -P..v-
TEVEN L. MORRIS, ESQ. 

Nevada Bar No. 7454 
701 N. Green Valley Pkwy., Suite 110 
Henderson, NV 89074-6178 
Attorneys for Cameo and Fidelity 
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CERTIFICATE OF MAILING 

2 I hereby certifY that on the II -tkday of September 2009, I served a copy of the 

3 ANSWER TO WRG DESIGN, INC.'S STATEMENT OF FACTS CONSTITUTING 

4 LIEN, THIRD PARTY COMPLAINT AND CAMCO PACIFIC CONSTRUCTION'S 

5 COUNTERCLAIM by facsimile and by enclosing a" true and correct copy ofthe same in a 

6 sealed envelope upon which first-class postage was fully prepaid, and addressed to the 

7 following: 

12 

13 

14 

15 

16 

17 

" 18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28-

RICHARD 1. PEEL, ESQ 
PEEL BRIMLEY, LLP 
3333 E. Serene Avenue, Suite 200 
Henderson, Nevada 89074 
Fax: 702-990-7273 

and that there is regular communication by mail between the place of mailing and the place so 

addressed. 

M· 
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Date: 
To: 
From: 
S~!lject: 

Financi~l Corporation 

April 28, 2009 
Nevada St~te·Contractor's Board 
Scott Fhtancial Corporation 
ManhattanWest Project 

I am the President of Scott Financial Corporation ("SFC"), which is a seasoned 
commercial finance company located in Bismarck, North Dakota and licensed in Nevada. 

SFC is the lehder for ManhattanWest Buildings 2, 3, 7, 8, and 9 located at West Russell 
Road and Rocky Hill Street in Las Vegas; Nevada (the "Project"). No other ManhattanWest 
buildings were funded or constructed. The Project consisted of condominiums developed by 
GE;mstone Development West, Inc. ("Gemstone"). 

The purpose of this letter is to explain the payment process for the Project and to 
dempnstr~tE;l that Camco Pacific Construction Company, Inc. ('!Camco~') had no direct 
responsibility to pay the trade contractors or any other contracting parties on the ProJ~ct. 

As the PrQject's lender. SFC established a credit facility between SFC (with its network 
of participating community banks) and Gemstone. As the loan originator and lead lender, SFt 
el?tablished both the Senior and Mezzanine Credit Facilities that were forecasted to fund the 
entire constructiqn cost to complete the Project; provided however, that an adequate level of 
condominium sales were closed by Gemstone in a timely manner 

In connection with its fl.!fl9ing of thE; Project, $FC required a very detailed and disciplined 
payment procedure, which it has used successfully and extensively in the pas·t. This payment 
procedure was developed collectively between SFC. Gemstone, and Nevada Construction 
Services (ONCS") to 8xe,cute the monthly construction funding on the Project in a proper and 
timely manner. 

This payment proced!Jre was communicated to the general contractors and the trade 
contractors through them aM was used to facilitate the payment structure for all trade 
contractors/vendors. 

Prior to the commencement of the Project, SFC entered Into a voucher control contr~ct 
with NCS. First, Ptlrsuqnt to sUGh ~greement, NCS m~naged the voucher control and served as 
the third party disbursenient agent. Second, as part of such agreement, NCS also performed 
third party site con$truction inspections for SFC prior to each disbursement. Please note that 
NCS is a disbursement agent for SFC and does not "approve funding", that is a role of SFC and 
our participating banks exclusively. 

APCO Construction (" APCO") was the original General Contractor for the Pr()ject. The 
protocol for issuing payment Involved APCO submitting a monthly payment application to 
Gemstone based on a schedule of v~lues and materials delivered by t.he vendors ~nd trade 
contractors (the "Payment Application"). 

Next; Gemstone· would review the Payment Application ancl approve or reject its 
contents based upon the work completed as of the subJiliss!on of such Payment Application .• 
Upon the final agreement and approval of the Payment Application by Gemstone and APCO, 
Gemstone would send the Payment Application and any supporting documents to NCS. NOS 

15010 SuildoWll.Orive I Bismarck, NO 58503 
Office: Z01.255.2215 • Fax! 701.223.729;l 

A licensed anil bQnCled corporate. finance company. 
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would review the Payment Application and the supporting documents and compare them with its 
payment records. Thereafter, NCS would order a formal NCS inspection of the jobsite to verify 
that sufficient progress was made to warrant the amount in the Payment Application. After 
completing such inspection, NCS submi.tted its request for funding to SFC. 

Upon receiving such approval, SFC conducted its final monthly creditor review and 
completed the fu.nding approval process by taking the follol}fing steps: (~) formally signing-off 
on the Payment Application and (b) obtaining final approval of the Payment Application from the 
co-lead bank. 

Finally, after the Payment Application was properly approved and verified, the 
corresponding funds were requested by SFC from its participating lenders and advanced into 
the SFC Project Control Account. Thereafter, the respective (<:1) soft costs in the Payment 
Application were advanced directly to Gemstone and (b) the hard costs in the Payment 
Appli!::ation were wired directly to NCS for controlled disbursement. 

Upon receiving such hard cost funds, NCS would send the corresponding payment 
directly to APCO for disbursement to the trade contractors. This was the payment process 
throughout the period that APeO remained on the Project, except for the June and July 2008 
P<;ly Applications where NCS was notified by Gemstone to issue joint checks to the sub 
contractors. 

APCO was terminated by Gemstone for cause in August 2008. After such termination, 
Gemstone engaged Cameo to serve as the General Contractor for the Project. When this 
substitution occurred, the payment process used during the APCO engagement was continued 
With some alterations. 

The most important of these alterations was based on the shift from a Guaranteed 
Maximum Price to a simple monthly fee. APCO had agreeq t<;> deliver the Project for a 
Guaranteed Maximum Price and received a fee for its services based on a percentage of each 
Payment Application. Consequently, APCO assumed responsibility for the financial aspects of 
the Project and the proper engagement and payment of the trade contractors. 

In contrast, Cameo was paid a basic fee of $100,000 per month plus certain expenses to 
serve as the General Contractor for the project; provided however, that Gemstone, not Cameo, 
was solely responsible for. selecting and negotiating the engagement of the trade contractors by 
Cameo. Because of this shift in responsibility,. all decisions and communications for payment 
authorization arid processing were handled by Gemstone, Without Cameo's ongoing 
involvement. 

In addition, Gemstone provided ·the financial management component of th.e Project and 
was responsible for (a) establishing and maintaining the budget and (b) keeping full and detailed 
accounts on the project. 

Furthermore, NCS's protocol also changed to effectively limit Cameo's involvement. 
Becr,luse Camco was not responsible for establishing or maintaining th~ b!Jdget, C~mco's only 
role in the payment process was to compile and submit each initial Payment ApRlication. 

Thereafter, the review, negotiatio.lJ, and request for the corresponding payments were 
handled by Gemstone. As a result, NCS never sent payment for trade contractors to Camco. 
Instead, such PClyments w,?re sent qirectly to the trade contractors. 
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Furthermore. Camco (a) Gls a rule did not communicate directly with SFC; (b) only 
occasionally communicated with NCS regarding the payment process; and (c) did not make any 
decisions related to the Payment Application or the corresponding payments to Cameo or the 
trade contractors. Payments decisions were all made by Gemstone because they were 
responsible for the budget arid as \hey pertained .to credit decisions revieWed by SFC. 

in addition, Cameo had no physical control over the funds, and all disbursements were 
completed between NCS arid the trade contractors direclly. We understand the trade 
contractors were aware of Cameo's limited role in this payment process. First, the negotiation 
of each trade contractor's engagement W!3s managed by Gemstone employees and only 
subsequently ratified by Cameo. Second. the terms of the engagement contracts between 
Cameo and each trade contrac.tor and Camco and Gemstone described this relationship. Third, 
on several occasions when a particular trade contractor expressed concern regarding the tiriling 
of a forthcoming payment, GemstonE;l and Cameo repeatedly and consistently explained 1nat all 
lending decisions regarding funding (credit issues specifically) were ultimately made by SFC 
and that neither Gemstone nor Camco had the ability, authority, or resources' to make any 
payments that did not come from SFC approval. 

To this end, on Occ~s!on, trade contractors demanded that they be provided with some 
evidence of payment in order to continue working. In response, Camco could not, and to our 
understandihg did not, promise that any payment was forthcoming. 

SFC delivered on a limited basis, letters to such disgruntled trade contractors informing 
them that all credit decisions on payment funding must be approved by SFC and that such 
funds would be only paid once SFC had completed its required approval process and 
determined that such payments were approprlate~ Attached to this letter as Exhibit A are'two 
such letters executed by SFC and delivered to certain trade contractors. 

In December 2008, SFC sent correspondence to NCS that due to uncured loah defaults 
by Gemstone, a decision was made to cease all funding on the Project. The communications 
regarding this decision are attached to this letter as ExhIbit B. SFC further requested that NCS 
return funds in the amount of $993,866.72. NCS returned the funds requested and no additional 
payment for previous work performed was disbursed tc;> Gemstone, Cameo, or any of the trade 
contractors for the Project. Cameo was not a part of these transactions, was not a participant In 
these decisions, and was unaware of such decisions until the above notice was sent to NOS. 

Upon learning of SFC's decision to cease funding, we understand Cameo terminated its 
engagement contract with Gemstone bas~d on Genistone's failure to pay Cameo pursuant to 
the terms of such contract. As a result of changed circumstances on the Prdject after APCO's 
termination, Cameo's role was limited with regard to payment. 

As a result, SFC does not believe Camco or for that m~tter'NCS can be held responsible 
for payment of any outstanding applications of the trade contractors. 

Si~/ 
~~' 

Brad Scott 
President 
Scott Financial Corporation 
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Exhibit A 

Payment Status Letters from SFC to Trade Contractors 
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