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CHRONOLOGICAL APPENDIX OF EXHIBITS 

 

Date Description 
Bates 

Number 
Volume(s) 

06-24-09 Helix Electric’s Statement of 

Facts Constituting Lien and 

Third-Party Complaint 

JA000001- 

JA000015 
1 

08-05-09 APCO’s Answer to Helix’s 

Amended Statement of Facts 

Constituting Notice of Lien and 

Third-Party Complaint  

JA000016 – 

JA000030 
1 

04-26-10 CAMCO and Fidelity’s Answer 

and CAMCO’s Counterclaim 

JA000031- 

JA000041 
1 

07-02-10 Order Striking Defendant 

Gemstone Development West, 

Inc.’s Answer and 

Counterclaim and Entering 

Default 

JA000042- 

JA000043 
1 

06-06-13 APCO’s Limited Motion to Lift 

Stay for Purposes of this Motion 

Only; (2) APCO’s Motion for 

Summary Judgment Against 

Gemstone Only; and (3) 

Request for Order Shortening 

Time 

JA000044- 

JA000054 
1 

Exhibit 1 – Affidavit of Randy 

Nickerl in Support of (I) APCO’s 

Limited Motion to Lift Sta for 

Purposes of this Motion Only; (2) 

APCO’s Motion for Judgment 

Against Gemstone Only 

JA000055- 

JA000316 
1/2/4/5/6 

Exhibit 2 – Findings of Fact and 

Conclusions of Law and Judgment 

in Favor of APCO Construction 

Against Gemstone Development 

West, Inc. Only 

 

 

JA000317- 

JA000326 
6 



Page 3 of 77 

Date Description 
Bates 

Number 
Volume(s) 

06-13-13 Docket Entry and Minute Order 

Granting APCO’s Motion for 

Summary Judgment Against 

Gemstone 

JA000327 6 

08-02-17 Peel Brimley Lien Claimants’ 

Motion for Partial Summary 

Judgment Precluding Defenses 

Based on Pay-if-Paid 

Agreements and Ex Parte 

Application for Order 

Shortening Time  

JA000328- 

JA000342 
6 

Exhibit 1 – APCO Construction’s 

Answers to Helix Electric of 

Nevada, LLC’s First Request for 

Interrogatories 

JA000343- 

JA00379 
6 

Exhibit 2 – Camco Pacific 

Construction Company, Inc.’s 

Responses to Helix Electric of 

Nevada, LLC’s Interrogatories 

JA000380- 

JA000392 
6 

08-21-17 APCO Construction’s 

Opposition to Peel Brimley Lien 

Claimants’ Partial Motion for 

Summary Judgment Precluding 

Defenses Based on Pay-if-Paid 

Agreements 

JA000393- 

JA000409 

 

6/7 

Exhibit A – Excerpt from 30(b)(6) 

Witness for Helix Electric of 

Nevada, LLC taken July 20, 2017 

JA000410- 

JA000412 
7 

09-28-17 Peel Brimley Lien Claimants’ 

Reply to Oppositions to Motion 

for Partial Summary Judgment 

Precluding Defenses Based on 

Pay-if-Paid Agreements 

JA000413- 

JA00418 
7 

11-06-17 Peel Brimley Lien Claimants’ 

Motion in Limine Nos. 1-6  

 

 

JA000419- 

JA000428 
7 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 1 – Notice of Entry of 

Order 

JA000429 

JA000435 
7 

Exhibit 2 – Amended Notices of 

30(b)(6) Deposition of Camco 

Pacific Construction Company, 

Inc. from Cactus Rose 

Construction, Inc., Fast Glass, 

Inc.’s, Heinaman Contract 

Glazing, Inc. and Helix Electric of 

Nevada, LLC’s 

JA000436- 

JA000472 
7/8 

Exhibit 3 – Excerpt from David E. 

Parry’s Deposition Transcript 

taken June 20, 2017 

JA000473 

JA00489 
8 

Exhibit 4 – Cactus Rose 

Construction, Inc.’s First Set of 

Request for Admissions to Camco 

Pacific Construction 

JA00490 

JA000500 
8 

Exhibit 5 – Fast Glass, Inc.’s First 

Set of Request for Admissions to 

Camco Pacific Construction 

JA000501- 

JA000511 
8 

Exhibit 6 – Heinaman Contract 

Glazing, Inc.’s First Set of 

Request for Admissions to Camco 

Pacific Construction 

JA000512- 

JA000522 
8 

Exhibit 7 – Helix Electric of 

Nevada, LLC’s First Set of 

Request for Admissions to Camco 

Pacific Construction 

JA000523- 

JA000533 
8 

11-06-17 Helix Electric of Nevada’s 

Motion in Limine Nos. 1-4 

JA000534- 

JA000542 
8 

Exhibit 1 – Notice of Entry of 

Order 

JA000543- 

JA000549 
8 

Exhibit 2 – Helix Electric of 

Nevada, LLC’s Amended Notice 

of 30(b)(6) Deposition of APCO 

Construction 

JA000550 

JA000558 
8/9 



Page 5 of 77 

Date Description 
Bates 

Number 
Volume(s) 

Exhibit 3 - Excerpts from Brian 

Benson Deposition Transcript 

taken June 5, 2017 

JA000559 

JA000574 
9 

Exhibit 4 – Excerpts from Mary Jo 

Allen’s Deposition Transcript 

taken July 18, 2017 

JA000575- 

JA000589 
9 

11-06-17 APCO Construction, Inc.’s 

Omnibus Motion in Limine  

JA000590 

JA000614 
9 

Exhibit 1 – Second Amended 

Notice of taking NRCP Rule 

30(b)(6) Deposition of Person 

Most Knowledgeable for Zitting 

Brothers Construction, Inc. 

JA000615- 

JA000624 
9 

Exhibit 2 – Zitting Brothers 

Construction, Inc.’s Motion for 

Partial Summary Judgment 

Against APCO Construction 

JA000625- 

JA000646 
9 

Exhibit 3 – Excerpts from Samuel 

Zitting’s Deposition Transcript 

taken October 27, 2017 

JA000647- 

JA000678 
9/10 

Exhibit 4 – Statement of Facts 

Constituting Lien on Behalf of 

Buchele, Inc. 

JA000679- 

JA000730 
10 

Exhibit 5 – Subcontract 

Agreement dated April 17, 2007 

JA000731- 

JA000808 
10/11 

Exhibit 6 – Subcontract 

Agreement dated April 17, 2007 

JA000809- 

JA000826 
11/12 

Exhibit 7 – Email from Mary 

Bacon dated October 16, 2017 

JA000827- 

JA000831 
12 

Exhibit 8 – Email from Mary 

Bacon dated October 17, 2017 

JA000832- 

JA000837 
12 

Exhibit 9 – Email from Eric 

Zimbelman dated October 17, 

2017 

JA000838- 

JA000844 
12 

Exhibit 10 – Special Master 

Report, Recommendation and 

District Court Order 

JA00845- 

JA000848 
12 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 11 – Plaintiff in 

Intervention, National Wood 

Products, Inc.’s Initial Disclosures 

Pursuant to NRCP 16.1 

JA000849- 

JA000856 
12 

Exhibit 12 – Plaintiff in 

Intervention, National Wood 

Products, Inc.’s First 

Supplemental Disclosures 

Pursuant to NRCP 16.1 

JA000857- 

JA000864 
12 

Exhibit 13 – Amended Notice of 

Taking NRCP Rule 30(b)(6) 

Deposition of Person Most 

Knowledgeable for Helix Electric 

of Nevada, LLC  

JA000865- 

JA000873 
12 

Exhibit 14 – Excerpts from Helix 

Electric of Nevada, LLC’s 

30(b)(6) Witness Deposition 

Transcript taken July 20, 2017 

JA000874- 

JA000897 
12 

11-14-17 Camco Pacific Construction 

Company, Inc.’s Opposition to 

Lien Claimants’ Motions in 

Limine Nos. 1-6 

JA000898- 

JA000905 
12 

Exhibit A – Nevada Construction 

Services Cost Plus GMP Contract 

Disbursement Agreement 

JA000906- 

JA000907 
12 

Exhibit B – Scott Financial 

Corporation’s April 28, 2009 

letter to the Nevada State 

Contractor’s Board 

JA000908- 

JA000915 
2/13 

Exhibit C – E-mail from Alex 

Edelstein dated December 15, 

2008 Re: Letter to Subs 

JA000916- 

JA000917 
13 

Exhibit D – Camco Pacific’s letter 

dated December 22, 2008 

JA000918- 

JA000920 
13 

Exhibit E – Order Approving Sale 

of Property 

JA000921- 

JA000928 
13 
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Date Description 
Bates 

Number 
Volume(s) 

11-14-17 APCO Construction, Inc.’s 

Opposition to Helix Electric of 

Nevada, LLC’s Motions in 

Limine Nos. 1-4 

JA000929- 

JA000940 
13/14 

Exhibit 1 – Excerpts from the 

Deposition Transcript of Mary Jo 

Allen taken July 18, 2017 

JA000941- 

JA000966 
14/15/16 

Exhibit 2 – Helix Electric’s 

Manhattan West Billing/Payment 

Status through August 2008 

JA000967- 

JA000969 
16/17 

Exhibit 3 – Excerpts from the 

Deposition Transcript of Andrew 

Rivera taken July 20, 2017 

JA000970- 

JA000993 
17/18/19 

11-14-17 Helix Electric of Nevada’s 

Opposition to APCO 

Construction’s Omnibus 

Motion in Limine  

JA000994- 

JA001008 
20 

Exhibit 1 – Excerpts from the 

Deposition Transcript of Brian 

Benson taken June 5, 2017 

JA001009- 

JA001042 
20 

Exhibit 2 - Excerpts from the 

Deposition Transcript of Brian 

Benson taken June 5, 2017 

JA001043- 

JA001055 
20 

Exhibit 3 – Special Master Order 

Requiring Completion of 

Questionnaire 

JA001056- 

JA001059 
20 

Exhibit 4 – Excerpts from the 

Deposition Transcript of the 

30(b)(6) Witness for Helix 

Electric of Nevada taken July 20, 

2017 

JA001060- 

JA001064 
20 

Exhibit 5 - Excerpts from the 

Deposition Transcript of David E. 

Parry taken June 20, 2017 

JA001065 

JA001132 
20/21 

11-15-17 APCO Construction, Inc.’s 

Reply in Support of its Omnibus 

Motion in Limine  

JA001133 

JA001148 
21 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 1 – Special Master Report 

Regarding Discovery Status 

JA001149- 

JA001151 
21 

Exhibit 2 – Notice of Taking 

NRCP Rule 30(b)(6) Deposition 

of the Person Most 

Knowledgeable for Zitting 

Brothers Construction, Inc. 

JA001152- 

JA001160 
21 

12-29-17 Notice of Entry of Order 

Granting Peel Brimley Lien 

Claimants’ Motion in Limine 1-

6 

JA001161- 

JA001169 
22 

12-29-17 Notice of Entry of Order 

Granting in Part and Denying in 

Part Helix Electric of Nevada, 

LLC’s Motion in Limine 1-4  

JA001170- 

JA001177 
22 

12-29-17 Notice of Entry of Order 

Granting in Part and Denying in 

Part APCO Construction’s 

Omnibus Motion in Limine  

JA001178- 

JA001186 
22 

01-03-18 Notice of Entry of Order 

Granting Peel Brimley Lien 

Claimants’ Motion for Partial 

Summary Judgment Precluding 

Defenses Based on Pay-if-Paid 

Agreements 

JA001187- 

JA001198 
22 

01-04-18 Motion for Reconsideration of 

Court’s Order Granting Peel 

Brimley Lien Claimants’ Partial 

Motion for Summary Judgment 

to Preclude Defenses based on 

Pay-if-Paid provision on an 

Order Shortening Time  

JA001199- 

JA001217 
22 

Exhibit 1 – Subcontract 

Agreement (Helix Electric of 

Nevada, LLC) 

JA001218- 

JA001245 
22/23/24 

Exhibit 2 – Subcontract 

Agreement (Zitting Brothers) 

JA001246- 

JA001263 
24 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 3 – Subcontract 

Agreement (CabineTec) 

JA001264- 

JA001281 
24/25 

Exhibit 4 – Amended Notice of 

Lien  

JA001282- 

JA001297 
25 

Exhibit 5 - Amended NOL JA001298- 

JA001309 
25 

Exhibit 6 – Notice of Lien  JA001310- 

JA001313 
25 

Exhibit 7 – Order Approving Sale 

of Property 

JA001314- 

JA001376 
25/26 

Exhibit 8 – Order Releasing Sale 

Proceeds from Court Controlled 

Escrow Account 

JA001377- 

JA001380 
26 

Exhibit 9 – Order Denying En 

Banc Reconsideration 

JA001381- 

JA001385 
26 

Exhibit 10 – Order Granting Peel 

Brimley Lien Claimants’ Motion 

for Partial Summary Judgment 

Precluding Defenses Based on 

Pay-if-Paid Agreements 

JA001386- 

JA001392 
26 

Exhibit 11 – Notice of Entry of 

Findings of Fact and Conclusions 

of Law and Judgment 

JA001393- 

JA001430 
26 

Exhibit 12 – Order Big D 

Construction Corp.’s Motion for 

Attorney’s Fees, Costs and 

Interest Pursuant to Judgment 

JA001431- 

JA001435 
26 

Exhibit 13 – Appellant’s Opening 

Brief (Padilla v. Big D) 

JA001436- 

JA001469 
26 

Exhibit 14 – Respondent’s 

Answering Brief 

JA001470- 

JA001516 
26/27 

Exhibit 15 – Appellant’s Reply 

Brief (Padilla v. Big D) 

JA001517- 

JA001551 
27 

01-09-18 Peel Brimley Lien Claimants’ 

Opposition to APCO 

Construction’s Motion for 

Reconsideration of Order 

JA001552- 

JA001560 
27 
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Date Description 
Bates 

Number 
Volume(s) 

Granting Partial Summary 

Judgment Precluding Defenses 

Based on Pay-if-Paid 

Agreements 

01-10-18 Reply in Support of Motion for 

Reconsideration of Court’s 

Order Granting Peel Brimley 

Lien Claimants’ Partial Motion 

for Summary Judgment to 

Preclude Defenses Based on 

Pay-if-Paid Provisions on an 

Order Shortening Time  

JA001561- 

JA001573 
27 

01-12-18 Joint Pre-Trial Memorandum 

[for APCO Construction, Inc., 

the Peel Brimley Lien Claimants 

and National Wood Products, 

LLC ONLY] 

JA001574- 

JA001594 
27/28 

Exhibit 1 – Exhibit List APCO JA001595- 

JA001614 
28 

Exhibit 2 – Helix Trial Exhibits JA001615- 

JA001616 
28 

Exhibit 3 – Exhibit List Plaintiff in 

Intervention National Wood 

Products, Inc. 

JA001617- 

JA001635 
28 

Exhibit 4 – Cactus Rose Trial 

Exhibits 

JA001636- 

JA001637 
28 

Exhibit 5 – Heinaman Trial 

Exhibits 

JA001638- 

JA001639 
28 

Exhibit 6 – Fast Glass Trial 

Exhibits 

JA001640- 

JA001641 
28 

Exhibit 7 – SWPPP Trial Exhibits JA001642- 

JA001643 
28 

Exhibit 8 - Order Granting in Part 

and Denying in Part APCO 

Construction's Omnibus Motion 

in Limine  

JA001644- 

JA001647 
28 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 9 - Amended nunc pro 

tunc order regarding APCO 

Construction, Inc.'s Omnibus 

Motion in Limine No. 7 

JA001648- 

JA001650 
28 

Exhibit 10 - Order Granting in Part 

and Denying in part Helix Electric 

of Nevada, LLC’s Motions in 

Limine 1-4 (Against APCO 

Construction) 

JA001651- 

JA001653 
28 

Exhibit 11 - order granting Peel 

Brimley Lien Claimants' Motion 

in Limine Nos.1-6 (against Camco 

Pacific Construction, Inc.) 

JA001654- 

JA001657 
28 

Exhibit 12 - Order Granting 

Plaintiff in Intervention, National 

Wood Products, Inc.’s Motion in 

Limine  

JA001658- 

JA001660 
28 

Exhibit 13 - Order Granting Peel 

Brimley Lien Claimants' Motion 

for Partial Summary Judgment 

Precluding Defenses Based on 

Pay-if-Paid Agreements 

JA001661- 

JA00167 
28/9/29 

01-17-18 Transcript Bench Trial (Day 1)1 JA001668- 

JA001802 
29/30 

Trial Exhibit 1 - Grading 

Agreement (Admitted) 

JA001803- 

JA001825 
30 

Trial Exhibit 2 – APCO/Gemstone 

General Construction Agreement 

(Admitted) 

JA001826- 

JA001868 
30 

Trial Exhibit 3 - Nevada 

Construction Services /Gemstone 

Cost Plus/GMP Contract 

Disbursement Agreement 

(Admitted) 

JA001869- 

JA001884 
30 

 
1 Filed January 31, 2018 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 4 - APCO Pay 

Application No. 9 Submitted to 

Gemstone (Admitted) 

JA001885- 

JA001974 
30/31/32 

Trial Exhibit 5 - Letter from J. 

Barker to A. Edelstein re: APCO’s 

Notice of Intent to Stop Work 

(Admitted) 

JA001975- 

JA001978 
32 

Trial Exhibit 6 - Letter from J. 

Barker to A. Edelstein re: APCO’s 

Notice of Intent to Stop Work 

(Admitted) 

JA001979- 

JA001980 
32 

Trial Exhibit 10 - Letter from J. 

Barker to A. Edelstein Re: Notice 

of Intent to Stop Work (Second 

Notice) (Admitted) 

JA001981- 

JA001987 
32 

Trial Exhibit 13 - Letter from A. 

Edelstein to Re. Nickerl Re: 

Termination for Cause 

(Gemstone) (Admitted) 

JA001988- 

JA002001 
32 

Trial Exhibit 14 - Letter from W. 

Gochnour to Sean Thueson Re: 

[APCO’s] Response to 

[Gemstone’s] Termination for 

Cause (Admitted)  

JA002002- 

JA002010 
33 

Trial Exhibit 15 - Letter from R. 

Nickerl to A. Edelstein Re: 48-

Hour Notices (Admitted) 

JA002011- 

JA002013 
33 

Trial Exhibit 16 - Email from J. 

Horning to A. Berman and J. 

Olivares re: Joint Checks 

(Admitted) 

JA002014 33 

Trial Exhibit 23 - APCO 

Subcontractor Notice of Stopping 

Work and Letter from J. Barker to 

A. Edelstein Re: Notice of 

Stopping Work and Notice of 

Intent to Terminate Contract 

(Admitted) 

JA002015- 

JA002016 
33 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 24 - Letter from R. 

Nickerl to Clark County re: 

Notification of APCO’s 

withdrawal as General Contractor 

of Record (Admitted) 

JA002017- 

JA002023 
33 

Trial Exhibit 26 - Email from J. 

Gisondo to Subcontractors re: 

June checks (Admitted) 

JA002024 34 

Trial Exhibit 27 - Letter from A. 

Edelstein to R. Nickerl re: June 

Progress Payment (Admitted) 

JA002025- 

JA002080 
34 

Trial Exhibit 28 - Letter from J. 

Barker to A. Edelstein Re: 

Termination of Agreement for 

GMP (Admitted) 

JA002081 34 

Trial Exhibit 31 - Transmission of 

APCO’s Pay Application No. 11 

as Submitted to Owner (Admitted) 

JA002082- 

JA002120 
34/35 

Trial Exhibit 45 - Subcontractor 

Agreement (Admitted) 

JA002121- 

JA002146 
35 

Trial Exhibit 162 - Amended and 

Restated General Construction 

Agreement between Gemstone 

and CAMCO (Admitted) 

JA002147- 

JA002176 
35/36 

Trial Exhibit 212 - Letter from 

Edelstein to R. Nickerl re: NRS 

624 Notice (Admitted) 

JA002177- 

JA002181 
36 

Trial Exhibit 215 - Email from C. 

Colligan to Subcontractors re: 48-

hour Termination Notice 

(Admitted) 

JA002182- 

JA002185 
36 

Trial Exhibit 216 - Email from C. 

Colligan re: Meeting with 

Subcontractors (Admitted) 

JA002186- 

JA002188 
36 

Trial Exhibit 506 – Email and 

Contract Revisions (Admitted) 

JA002189 – 

JA002198 
36 
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Date Description 
Bates 

Number 
Volume(s) 

01-18-18 Stipulation and Order 

Regarding Trial Exhibit 

Admitted into Evidence 

JA002199- 

JA002201 
36 

Exhibit 1 – Exhibit List APCO JA002208- 

JA002221 
36 

Exhibit 2 – Helix Trial Exhibits JA002222- 

JA002223 
36 

Exhibit 3 – Exhibit List Plaintiff in 

Intervention National Wood 

Products, Inc. 

JA002224- 

JA002242 
36/37 

APCO TRIAL EXHIBITS: 

APCO Related Exhibits:   

Trial Exhibit 7 - Letter from Scott 

Financial to APCO re: Loan 

Status 

JA002243 37 

Trial Exhibit 8 - APCO Pay 

Application No. 10 as submitted to 

Owner 

JA002244- 

JA002282 
37/38 

Trial Exhibit 12 and 107 - Email 

from C. Colligan to 

Subcontractors re: Subcontractor 

Concerns 

JA002283- 

JA002284 
38 

Trial Exhibit 17 – Video 

(Construction Project) 
JA002285 N/A 

Trial Exhibit 18 – Video 

(Construction Project) 
JA002286 

N/A 

Trial Exhibit 19 – Video 

(Construction Project) 
JA002287 

N/A 

Trial Exhibit 20 – Video 

(Construction Project) 
JA002288 

N/A 

Trial Exhibit 21 – Video 

(Construction Project) 
JA002289 

N/A 

Trial Exhibit 22 – Video 

(Construction Project) 
JA002290 

N/A 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 29 - Email from J. 

Robbins to Subcontractors re: 

Billing Cut-Off for August Billing 

JA002285 39 

Trial Exhibit 30 - Camco Pay 

Application No. 11 NCS-Owner 

Approved with NCS Draw 

Request 

JA002286- 

JA002306 
39 

Trial Exhibit 32 and 125 - Photo 

re: Building 8 & 9, Interior 

(Showing drywall still not 

completed and no electrical trim 

or fixture installed) 

JA002307- 

JA002308 
39 

Trial Exhibits 33 and 126 - Photo 

re: Building 8 & 9, Interior 

(Showing drywall still not 

completed) 

JA002309- 

JA002310 
39 

Exhibit 34 and 128 - Photo re: 

Building 8 & 9, Interior (Showing 

drywall still not completed) 

JA002311- 

JA002312- 
40 

Trial Exhibit 35 - Photo re: 

Building 8 & 9, Interior (Showing 

drywall still not completed and no 

electrical trim or fixtures installed) 

JA002313- 

JA002314 
40 

Exhibit 36 and 130 -Photo re: 

Building 8 & 9, Interior (Showing 

drywall still not completed and no 

electrical trim or fixtures installed) 

JA002315- 

JA002316 
40 

Trial Exhibits 37 and 131 -Photo 

re: Building 8 & 9, Interior 

(Showing drywall still not 

completed and no electrical trim 

or fixtures installed) 

JA002317- 

JA002318 
40 

Trial Exhibits 38 and 132 - Photo 

re: Building 8 & 9, Interior 

(Showing drywall still not 

completed and no electrical trim 

or fixtures installed) 

JA002319- 

JA002320 
41 



Page 16 of 77 

Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 39 -Email from K. 

Costen to Subcontractors 

informing that Manhattan West 

Project no longer open 

JA002321- 

JA002322 
41 

Trial Exhibit 40- Letter from D. 

Parry to Subcontractors Re: 

Funding Withdrawn 

JA002323 

JA002326 
41 

HELIX Related Exhibits:  41 

Trial Exhibit 46 - Helix Pay 

Application No. 16713-008R1 

with Proof of Payment 

JA002327- 

JA002345 
41 

Trial Exhibit 47 - Helix Pay 

Application No. 16713-009R1 

with Proof of Payment 

JA002346- 

JA002356 
41 

Trial Exhibit 48 - Email from R. 

Nickerl to B. Johnson Re: Work 

Suspension Directive 

JA002357- 

JA002358 
41 

Trial Exhibit 49 -Helix Pay 

Application No. 16713-010R2 

with Proof of Payment 

JA002359- 

JA002364 
41/42 

Trial Exhibit 50 - Unconditional 

Waiver and Release re: Pay 

Application No. 8 with Copy of 

Payment 

JA002365- 

JA002366 
42 

Trial Exhibit 51 - Photo re: 

Building 8 & 9, South (No 

Exterior fixtures installed. Helix 

billed out at 90%) 

JA002367- 

JA002368 
42 

Trial Exhibit 52 -Photo re: 

Building 8 & 9, North (No 

Exterior fixtures installed. Helix 

billed out at 90%) 

JA002369- 

JA002370 
42 

Trial Exhibit 53 -Photo re: 

Building - 2 & 3, West (No 

Exterior fixtures installed. Helix 

billed out at 90%) 

JA002371- 

JA002372 
42 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 54 - Photo re: 

Building - 2 & 3, East (No 

Exterior fixtures installed. Helix 

billed out at 90%) 

JA002373- 

JA002374 
42 

Trial Exhibit 55 - Photo re: 

Building 2 & 3, East (No Exterior 

fixtures installed. Helix billed out 

at 90%) 

JA002375- 

JA002376 
42 

Trial Exhibit 56 - Photo re: 

Building 8 & 9, North (No 

Exterior fixtures installed. Helix 

billed out at 90%) 

JA002377- 

JA002378 
42 

Trial Exhibit 57 - Photo re: 

Building 2 & 3, and 8 & 9, North 

(No Exterior fixtures installed. 

Helix billed out at 90%) 

JA002379- 

JA002381 
42 

Trial Exhibit 58 - Helix Pay 

Application No. 16713-011R1 

submitted to Owner 

JA002382- 

JA002391 
42 

Trial Exhibit 59 - Helix Pay 

Application No. 16713-011R1 

given to Camco with Proof of 

Payment 

JA002392- 

JA002405 
43 

Trial Exhibit 60 - Helix Retention 

Rolled to Camco 

JA002406- 

JA002415 
43 

Trial Exhibit 61 - Unconditional 

Waiver and Release re: all 

Invoices through June 30, 2008 

with Proof of Payment 

JA002413- 

JA002415 
43 

Trial Exhibit 62 - Photo re: 

Building 8 & 9, South 

JA002416- 

JA002417 
43 

Trial Exhibit 63 - Photo re: 

Building 2 & 3, West 

JA002418- 

JA002419 
43 

Trial Exhibit 64 - Photo re: 

Building 2 & 3, West 

JA002420- 

JA002421 
43 

Trial Exhibit 65 - Photo re: 

Building 2 & 3, South 

JA002422- 

JA002423 
43 
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Number 
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Trial Exhibit 66 - Letter of 

transmittal from Helix to APCO 

re: Helix Pay Application No. 

16713-011R1 

JA002424- 

JA002433 
43 

Trial Exhibit 67 - Photo re: 

Building 8 & 9, West (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002435- 

JA002436 
43 

Trial Exhibit 68 -Photo re: 

Building 8 & 9, West (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002437- 

JA002438 
43 

Trial Exhibit 69 - Photo re: 

Building 2 & 3, East (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002439- 

JA002440 
43 

Trial Exhibit 70 - Photo re: 

Building 8 & 9, South (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002441- 

JA002442 
43 

Trial Exhibit 71 - Photo re: 

Building 8 & 9, West (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002443- 

JA002444 
43 

Trial Exhibit 72 - Photo re: 

Building 2 & 3, East (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002445- 

JA002446 
43 

Trial Exhibit 73 - Photo re: 

Building 8 & 9, West (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002447- 

JA002448 
43 

Trial Exhibit 74 - Photo re: 

Building 2 & 3, East (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002448- 

JA002449 
43 
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Trial Exhibit 75 - Unconditional 

Release re: Pay Application No. 

16713-011R1 with Proof of 

Payment 

JA002450- 

JA002456 
43 

Exhibit 77 - Helix Statement of 

Facts Constituting Notice of Lien 

and Third-Party Complaint 

JA002457- 

JA002494 43 

 Zitting Brothers Related 

Exhibits: 
  

Trial Exhibit 100 - Check No. 

14392 payable to Zitting 

($27,973.80); Progress Payment 

No. 7 

JA002495- 

JA002497 
44 

Trial Exhibit 101 - Email from R. 

Nickerl to R. Zitting re: Change 

Orders 

JA002498- 

JA002500 
44 

Trial Exhibit 102 -Email from L. 

Lynn to J. Griffith, et al. re: 

Change Order No. 00011 

“pending” 

JA002501- 

JA002503 
44 

Trial Exhibit 103- Email from R. 

Zitting to R. Nickerl re: change 

orders adjusted to $30 per hour  

JA002504- 

JA002505 
44 

Trial Exhibit 104 - Email from R. 

Zitting to R. Nickerl re: change 

orders adjusted to $30 per hour 

with copies of change orders 

JA002506- 

JA002526 
44 

Trial Exhibit 105 - Ex. C to the 

Ratification – Zitting Quotes 

JA002527- 

JA002528 
44 

Trial Exhibit 106 - Unconditional 

Lien Release – Zitting 

($27,973.80)  

JA002529 

44 

Trial Exhibit 108 - Photo of Video 

(Construction Project) 

JA002530- 

JA002531 

44 

Trial Exhibit 109 - Photo of Video 

(Construction Project) 

JA002532- 

JA002533 

44 
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Trial Exhibit 110 - Photo of Video 

(Construction Project) 

JA002534- 

JA002535 

44 

Trial Exhibit 111 - Photo of Video 

(Construction Project) 

JA002536- 

JA002537 

44 

Trial Exhibit 112 - Photo of Video 

(Construction Project) 

JA002538- 

JA002539 

44 

Trial Exhibit 113 -Photo of Video 

(Construction Project)  

JA002550- 

JA002541 

44 

Trial Exhibit 114 -Photo of Video 

(Construction Project) 

JA002542- 

JA002543 

44 

Trial Exhibit 115 - Progress 

Payment No. 9 Remitted to Zitting 

JA002544- 

JA002545 

44 

Trial Exhibit 116 - Ratification 

and Amendment of Subcontract 

Agreement between Buchele and 

Camco 

JA002546- 

JA002550 

44 

Trial Exhibit 117 - C to the 

Ratification  

JA002551- 

JA002563 

44 

Trial Exhibit 118 - Q&A from 

Gemstone to subcontracts 

JA002564- 

JA002567 
44 

Trial Exhibit 119 - Check No. 

528388 payable to APCO 

($33,847.55) – Progress Payment 

No. 8.1 and 8.2  

JA002568- 

JA002571 
44 

Trial Exhibit 120 - Tri-City 

Drywall Pay Application No. 7 to 

APCO as submitted to Owner. 

Show percentage complete for 

Zitting 

JA002572- 

JA002575 
44/45 

Trial Exhibit 127 - Photo of Video 

(Construction Project) 

JA002576- 

JA002577 
45/46 

Trial Exhibit 128 - Photo of Video 

(Construction Project) 

JA002578- 

JA002579 
46 

Trial Exhibit 129 - Photo of Video 

(Construction Project) 

JA002580- 

JA002581 
46 
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Trial Exhibit 138 - Memo from 

Scott Financial to Nevada State 

Contractors Board Re: 

Explanation of Project Payment 

Process 

JA002582- 

JA002591 
46 

Trial Exhibit 152 -Terms & 

Conditions modified by APCO, 

Invoices and Check Payment 

JA002592- 

JA002598 
46 

 National Wood Products 

Related Exhibits: 
  

Trial Exhibit 160 - Documents 

provided for settlement 

JA002599- 

JA002612 
46 

 CAMCO Related Exhibits:   

Trial Exhibit 163 - Camco Pay 

Application No. 12 to Gemstone 

JA002613- 

JA002651 
46/47 

Trial Exhibit 165 - Letter from D. 

Parry to A. Edelstein re: Gemstone 

losing funding for project 

JA002652- 

JA002653 
47 

Trial Exhibit 166 - Letter from D. 

Parry to G. Hall re: withdrawal of 

funding 

JA002654 

JA002656 
47 

 Helix Related Exhibits:  47 

Trial Exhibit 169 - Helix Exhibit 

to Standard Subcontract 

Agreement with Camco 

JA 002665 

JA002676 
47/48 

Trial Exhibit 170 - Subcontract 

Agreement between Helix and 

Camco (unsigned) 

JA002677- 

JA002713 
48 

Trial Exhibit 171 - Work Order 

No. 100 

JA002714- 

JA002718 
48 

Trial Exhibit 172 - Letter from J. 

Griffith to Victor Fuchs Re: 

Gemstone’s intention to continue 

retention of Helix w/copy of 

Ratification and Amendment of 

Subcontract Agreement 

JA002719- 

JA002730 
48 



Page 22 of 77 

Date Description 
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Number 
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Trial Exhibit 173 - Helix Pay 

Application No. 16713-012 to 

Camco with proof of payment 

JA002731- 

JA002745 
48 

Trial Exhibit 174 - Helix Change 

Order Request No. 28 

JA002746- 

JA002747 
48 

Trial Exhibit 175 - Change Notice 

No. 41 

JA002748- 

JA002751 
48 

Trial Exhibit 176 - Helix Pay 

Application No. 16713-013 to 

Camco 

JA002752- 

JA002771 
48/49 

Trial Exhibit 177 - Helix Pay 

Application No. 16713-014 to 

Camco 

JA002772- 

JA002782 
49 

Trial Exhibit 178 - Camco’s letter 

to Helix rejecting Pay Application 

No. 16713-015 with attached copy 

of Pay Application 

JA002783 

JA002797 
49 

 National Wood/Cabinetec 

Related Exhibits: 
  

 Trial Exhibit 184 - Ratification 

and Amendment of Subcontract 

Agreement between CabineTec 

and Camco (fully executed copy) 

JA002798- 

JA002825 
49 

 General Related Exhibits:   

Trial Exhibit 218 - Camco/Owner 

Pay Application No. 11 w/Backup 

JA002826- 

JA003028 
50/51/52 

Trial Exhibit 220 - Camco/Owner 

Pay Application No. 12 w/Backup 

JA003029- 

JA003333 
52/53/54/55 

Trial Exhibit 313 - Letter from A. 

Edelstein to R. Nickerl re: NRS 

624 Notice 

JA003334- 

JA003338 55 

 Helix Trial Exhibits:  

Trial Exhibit 501 - Payment 

Summary 

JA003339 – 

JA003732 

55/56/57 

/58/59/60 

Trial Exhibit 508 – Helix Pay 

Application 

JA003733- 

JA003813 
60/61 
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Bates 

Number 
Volume(s) 

Trial Exhibit 510 - Unsigned 

Subcontract 

JA003814- 

JA003927 
61/62 

Trial Exhibit 512 - Helix’s Lien 

Notice 

JA003928- 

JA004034 
62/63 

Trial Exhibit 522 - Camco Billing 

JA004035- 

JA005281 

63/64/65 

/66/67/ 

68/69/70/ 

71/72 

/73/74/75 

/76/77 

01-19-18 Order Denying APCO 

Construction’s Motion for 

Reconsideration of Order 

Granting Partial Summary 

Judgment Precluding Defenses 

Based on Pay-if-Paid 

Agreements 

JA005282- 

JA005283 
78 

01-18-18 Transcript – Bench Trial (Day 

2)2 

JA005284- 

JA005370 
78 

 Trial Exhibit 535 – Deposition 

Transcript of Andrew Rivera 

(Exhibit 99) (Admitted) 

JA005371- 

JA005623 
78/79/80 

01-19-18 

 

Transcript – Bench Trial (Day 

3)3 

JA005624- 

JA005785 
80 

Trial Exhibit 231 – Helix 

Electric’s Amended Statement of 

Facts Constituting Notice of Lien 

and Third-Party Complaint 

(Admitted) 

JA005786- 

JA005801 
80 

Trial Exhibit 314 - Declaration of 

Victor Fuchs in support of Helix’s 

Motion for Partial Summary 

Judgment against Gemstone 

(Admitted) 

JA005802- 

JA005804 
80 

 
2 Filed January 31, 201879 
3 Filed January 31, 2018 
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Bates 

Number 
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Trial Exhibit 320 – June-August 

Billings—not paid to APCO 

(Admitted) 

JA005805 80 

Trial Exhibit 321 – Overpayments 

to Cabinetec (Admitted) 
JA005806- 80 

Trial Exhibit 536 – Lien math 

calculations (handwritten) 

(Admitted) 

JA005807- 

JA005808 
80 

Trial Exhibit 804 – Camco 

Correspondence (Admitted) 

JA005809- 

JA005816 
80 

Trial Exhibit 3176 – APCO Notice 

of Lien (Admitted) 

JA005817- 

JA005819 
81 

01-24-18 Transcript – Bench Trial (Day 

5)4 

JA005820- 

JA005952 
81 

03-08-18 Letter to Judge Denton 

submitting Helix Electric of 

Nevada, LLC’s (Proposed) 

Findings of Fact and 

Conclusions of Law  

JA005953- 

JA005985 
81 

03-08-18 Letter to Judge Denton 

submitting APCO Construction, 

Inc.’s Proposed Findings of Fact 

and Conclusions of Law  

JA005986- 

JA006058 
8/821 

03-08-18 APCO Construction Inc.’s Post-

Trial Brief 

JA006059- 

JA006124 
82/83 

03-23-18 APCO Opposition to Helix 

Electric of Nevada, LLC’s 

Findings of Fact and 

Conclusions of Law 

JA006125- 

JA006172 
83/84 

03-23-18 Helix Electric of Nevada, LLC’s 

Responses to APCO 

Construction’s Post-Trial Brief 

JA006173- 

JA006193 
84 

04-25-18 Findings of Fact and 

Conclusions of Law and Order 

as the Claims of Helix Electric 

and Cabinetec Against APCO 

JA006194- 

JA006264 
84/85 

 
4 Filed January 31, 201883 
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Date Description 
Bates 

Number 
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05-08-18 APCO Construction, Inc.’s 

Motion for Attorneys’ Fees and 

Costs Against Helix Electric of 

Nevada, LLC and Plaintiff in 

Intervention National Wood 

Products, Inc. 

JA006265- 

JA006284 
85 

Exhibit 1 – Findings of Fact and 

Conclusions of Law as to the 

Claims of Helix Electric and 

Cabenetec Against APCO 

JA006285- 

JA006356 
85/86 

Exhibit 2 – National Wood 

Products, Inc.’s Notice of Motion 

and Motion to Intervene and 

Memorandum of Points and 

Authorities in Support Thereof 

JA006357- 

JA006369 
86 

Exhibit 3 – Plaintiff in 

Intervention, National Wood 

Products, Inc.’s Findings of Fact 

and Conclusions of Law 

(Proposed) 

JA006370- 

JA006385 
86/87 

Exhibit 4 – Plaintiff in 

Intervention, National Wood 

Productions, Inc.’s Findings of 

Fact and Conclusions of Law Re 

Camco 

JA006386- 

JA006398 
87 

Exhibit 5 – Offer of Judgment to 

Helix Electric of Nevada, LLC  

JA006399- 

JA006402 
87 

Exhibit 6 – Offer of Judgment to 

Plaintiff in Intervention National 

Wood Products, Inc. 

JA006403- 

JA006406 
87 

Exhibit 7 – Declaration of John 

Randall Jefferies, Esq. in Support 

of APCO Construction, Inc.’s 

Motion for Attorney’s Fees and 

Costs 

JA006407- 

JA006411 
87 

Exhibit 7A – Billing Entries JA006412- 

JA006442 
87/88 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 7B – Time Recap JA006443- 

JA006474 
88 

Exhibit 8 – Declaration of Cody S. 

Mounteer, Esq. in Support of 

Motion for Attorney’s Fees and 

Costs 

JA006475- 

JA006478 
88 

Exhibit 9 – APCO Construction, 

Inc.’s Memorandum of Costs and 

Disbursements [Against Helix 

Electric of Nevada, LLC, and 

Plaintiff in Intervention National 

Wood Products, LLC] 

JA006479- 

JA006487 
88 

Exhibit 10 – Depository Index JA006488- 

JA006508 
88/89 

05-08-18 Helix Electric of Nevada, LLC’s 

Motion to Retax Costs Re: 

Defendant APCO 

Construction’s Memorandum 

of Costs and Disbursements  

JA006509- 

JA006521 
89 

05-31-18 Notice of Entry of Judgment [As 

to the Claims of Helix Electric of 

Nevada, LLC Against Camco 

Construction, Co., Inc.] 

JA006522 

JA006540 
89 

06-01-18 Notice of Entry of Judgment [As 

to the Claims of Helix Electric of 

Nevada, LLC and Plaintiff in 

Intervention National Wood 

Products, Inc.’s Against APCO 

Construction, Inc.] 

JA006541 

JA006550 
90 

06-01-18 Helix Electric of Nevada, LLC’s 

Motion for Attorneys’ Fees, 

Interest and Costs 

JA006551- 

JA006563 
90 

Exhibit 1 – Findings of Fact and 

Conclusions of Law and Order as 

to the Claims of Helix Electric of 

Nevada, LLC Against Camco 

Pacific Construction, Inc. 

JA006564- 

JA006574 
90 
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Number 
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Exhibit 2 – Memorandum of Costs 

and Disbursements (Helix Electric 

of Nevada, LLC) 

JA006575- 

JA006580 
90 

Exhibit 3 – Prime Interest Rate JA006581- 

JA006601 
90 

Exhibit 4 – Declaration of Eric B. 

Zimbelman in Support of Helix 

Electric of Nevada, LLC’s Motion 

for Attorneys’ Fees, Interest and 

Costs 

JA006583- 

JA006588 
90 

Exhibit 5 – Summary of Fees JA006589- 

JA006614 
90 

06-15-18 APCO Construction, Inc.’s 

Opposition to Helix Electric of 

Nevada, LLC and Plaintiff in 

Intervention National Wood 

Products, Inc.’s Motions to 

Retax Costs 

JA006615- 

JA006637 
90/91 

Exhibit 1-A Declaration of Mary 

Bacon in Support of APCO’s 

Supplement to its Motion for 

Attorney’s Fees 

JA006635 

JA006638 
91 

Exhibit 1-B – Declaration of Cody 

Mounteer in Support of APCO’s 

Supplement to its Motion for 

Attorney’s Fees  

JA006639- 

JA006916 

91/92/93 

94/95/96 

06-15-18 Helix Electric of Nevada, LLC’s 

Opposition to APCO 

Construction’s Motion for 

Attorneys’ Fees and Costs  

JA006917 – 

JA006942 
96 

Exhibit 1 – Notice of Entry of 

Staying the Case, Except for the 

Sale of the Property, Pending 

Resolution of the Petition before 

the Nevada Supreme Court 

 

JA006943- 

JA006948 
96 
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Bates 
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Exhibit 2 – Notice of Entry of 

Denying APCO Construction’s 

Motion for Partial Summary 

Judgment Re: Lien Foreclosure 

Claims 

JA006949- 

JA006954 
96 

Exhibit 3 – Supreme Court filing 

notification Joint Petition for Writ 

of Mandamus filed 

JA006955- 

JA006958 
96 

Exhibit 4 – Order Denying En 

Banc Reconsideration 

JA006959- 

JA006963 
96 

Exhibit 5 – Notice of Entry of 

Order Granting Peel Brimley Lien 

Claimants’ Motion for Partial 

Summary Judgment Precluding 

Defenses Based on Pay-if-Paid 

Agreements 

JA006964- 

JA006978 
96 

Exhibit 6A – Interstate Plumbing 

and Air Conditioning, LLC’s 

Response to Special Master 

Questionnaire 

JA006977- 

JA006980 
96 

Exhibit 6B – Nevada Prefab 

Engineers, Inc.’s Response to 

Special Master Questionnaire 

JA006981- 

JA006984 
96 

Exhibit 6C – Zitting Brothers 

Construction, Inc.’s Response to 

Special Master Questionnaire 

JA006985- 

JA006993 
96/97 

Exhibit 6D – Noorda Sheet 

Metal’s Notice of Compliance 

JA006994 

JA007001 
97 

Exhibit 6 E – Unitah Investments, 

LLC’s Special Master 

Questionnaire 

JA007002- 

JA007005 
97 

Exhibit 7A – Motion to Appoint 

Special Master 

JA007006- 

JA007036 
97 

Exhibit 7B – Letter from Floyd A. 

Hale dated August 2, 2016 

 

JA007037- 

JA007060 
97 
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Exhibit 7C – Special Master 

Report Regarding Remaining 

Parties to the Litigation, Special 

Master Recommendation and 

District Court Order Amended 

Case Agenda 

JA007042- 

JA007046 
97 

Exhibit 8 – Notice of Entry of 

Order Granting Plaintiff’s Motion 

to Dismiss 

JA007047 

JA007053 
97 

Exhibit 9 – Stipulation and Order 

for Dismissal with Prejudice 

JA007054- 

JA007056 
97 

Exhibit 10 – Stipulation and Order 

to Dismiss Third-Party Complaint 

of Interstate Plumbing & Air 

Conditioning, LLC Against 

APCO Construction, Inc. with 

Prejudice 

JA007057- 

JA007059 
97 

Exhibit 11 – Notice of Entry of 

Order Granting in Part and 

Denying in Part APCO 

Construction’s Omnibus Motion 

in Limine  

JA007060- 

JA007088 
97 

Exhibit 12 – Notice of Entry of 

Order Granting in Part and 

Denying in Part Helix Electric of 

Nevada, LLC’s Motion in Limine 

(against APCO Construction) 

JA007070- 

JA007078 
97 

Exhibit 13 – Notice of Entry of 

Order Denying APCO 

Constructions’ Motion for Partial 

Summary Judgment Re: Lien 

Foreclosure Claims  

JA007079- 

JA007084 
97 

Exhibit 14 – Notice of Entry of 

Order Denying APCO 

Construction’s Motion for 

Reconsideration of Order 

Granting Partial Summary 

JA007085- 

JA007087 
97 
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Judgment Precluding Defenses 

Based on Pay-if-Paid Agreements 

Exhibit 15 – Notice of Association 

of Counsel 

JA007088- 

JA007094 
97 

06-15-18 Plaintiff in Intervention 

National Wood Products, Inc.’s 

Opposition to APCO 

Construction’s Motion for 

Attorneys’ Fees and Costs  

JA007095- 

JA007120 
97/98 

06-15-18 Declaration of S. Judy Hirahara 

in support of National Woods’s 

Opposition to APCO 

Construction’s Motion for 

Attorneys’ Fees and Costs 

JA007121- 

JA007189 
98 

06-18-18 Plaintiff in Intervention 

National Wood Products, Inc.’s 

Joinder to Helix Electric of 

Nevada, LLC’s Opposition to 

APCO Construction’s Motion 

for Attorneys’ Fees and Costs  

JA007190- 

JA007192 
99 

06-21-18 Helix Electric of Nevada, LLC’s 

Notice of Non-Opposition to its 

Motion for Attorney’s Fees, 

Interest and Costs 

JA007193- 

JA007197 
99 

06-29-18 APCO Construction, Inc.’s 

Reply in Support of its Motion 

for Attorney’s Fees and Costs 

Against Helix Electric of 

Nevada, LLC and Plaintiff in 

Intervention National Wood 

Products, Inc. 

JA007198- 

JA007220 
99 

Exhibit 1 – Invoice Summary by 

Matter Selection 

JA007221- 

JA007222 
99 

Exhibit 2 – Marquis Aurbach 

Coffing Invoice to APCO dated 

April 30, 2018 

JA007223- 

JA007224 
99 



Page 31 of 77 

Date Description 
Bates 
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06-29-18 Helix Electric of Nevada, LLC’s 

Reply Re: Motion to Retax 

JA007225- 

JA007237 
100 

07-02-18 Notice of Entry of Order 

Granting Helix Electric of 

Nevada, LLC’s Motion for 

Attorneys’ Fees, Interest and 

Costs 

JA007238- 

JA007245 
100 

07-19-18 Plaintiff-in-Intervention 

National Wood Products, Inc.’s 

Surreply to APCO 

Construction’s Reply to 

Plaintiff-in-Intervention 

National Wood Products, Inc.’s 

Opposition to Motion for 

Attorney’s Fees and Costs 

JA007246- 

JA007261 
100 

08-08-18 Court’s Decision on Attorneys’ 

Fees and Cost Motions 

JA007262- 

JA007280 
100 

09-28-18 Notice of Entry of (1) Granting 

APCO Construction, Inc.’s 

Motion for Attorneys’ Fees and 

Costs (2) Granting APCO 

Construction, Inc.’s 

Memorandum of Costs in Part 

(3) Granting Helix Electric of 

Nevada, LLC’s Motion to Retax 

in Part and Denying in Part (4) 

Granting Plaintiff in 

Intervention National Wood 

Products, LLC’s Motion to 

Retax in Part and Denying in 

Part and (5) Granting National 

Wood Products, Inc.’s Motion 

to File a Surreply 

JA007281- 

JA007299 
100 

01-24-19 Transcript for All Pending Fee 

Motions on July 19, 2018 

JA007300- 

JA007312 
100/101 

07-12-19 Order Dismissing Appeal (Case 

No. 76276) 

JA007313- 

JA007315 
101 
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08-06-19 Helix Electric of Nevada LLC’s 

Motion to (I) Re-Open 

Statistically Closed Case, (II) 

Dismiss All Unresolved Claims 

and/or (III) In the Alternative 

for a Rule 54(B) Certification as 

to Helix and APCO 

JA007316- 

JA007331 
101 

Exhibit 1 – Judgment [As to the 

Claims of Helix Electric of 

Nevada, LLC and Plaintiff in 

Intervention National Wood 

Products, Inc.’s Against APCO 

Construction, Inc. 

JA007332- 

JA007335 
101 

Exhibit 2 – ORDER: (1) Granting 

APCO Construction, Inc. Motion 

for Attorneys Fees and Costs (2) 

Granting APCO Construction, 

Inc.’s Memorandum of Costs in 

Part (3) Granting Helix Electric of 

Nevada LLC’s Motion to Retax in 

Part and Denying in Part and all 

related matters (4) Granting 

Plaintiff in Intervention National 

Wood Products LLC’s Motion to 

Retax in Part and Denying in Part 

-and-(5) Granting National Wood 

Products, Inc.’s Motion to File a 

Surreply 

JA007336- 

JA007344 
101 

Exhibit 3 - Notice of Appeal JA007345- 

JA007394 
101/102 

Exhibit 4 – Amended Notice of 

Appeal 

JA007395- 

JA007400 
102 

Exhibit 5A – 5F -Notices of Entry 

of Order as to the Claims of 

Cactus Rose Construction, Fast 

Glass, Inc., Heinaman Contract 

Glazing, Helix Electric of Nevada, 

LLC, SWPPP Compliance 

JA007401- 

JA007517 
102/103 
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Solutions, Inc., E&E Fire 

Protection 

Exhibit 6 – Order Dismissing 

Appeal in Part (Case No. 76276) 

JA007518- 

JA007519 
103 

Exhibit 7 – Order to Show Cause JA007520- 

JA007542 
103 

Exhibit 8 -Order Dismissing 

Appeal (Case No. 76276) 

JA007524- 

JA007527 
103 

Exhibit 9 – Notice of Entry of 

Order to Consolidate this Action 

with Case Nos. A574391, 

A574792, A57623. A58389, 

A584730, A58716, A580889 and 

A589195 

JA 007528- 

JA007541 
103 

Exhibit 10 (Part One)  JA007537- 

JA007542 
103 

Exhibit 10A – Docket 09A587168 

(Accuracy Glass & Mirror v. 

APCO) 

JA007543- 

JA007585 
103 

Exhibit 10B -Docket 08A571228 

(APCO v. Gemstone) 
JA007586- 

JA008129 

103/104/105 

/106/107 

/108/109 

Exhibit 10C – Notice of Entry of 

Order to Consolidate this Action 

with Cases Nos A57. 4391, 

A574792, A577623, A583289, 

A584730, A587168, A580889 and 

A589195 

JA008130- 

JA008138 
109 

Exhibit 10D – Notice of Entry of 

Joint Order Granting, in Part, 

Various Lien Claimants’ Motions 

for Partial Summary Judgment 

Against Gemstone Development 

West 

JA008139- 

JA008141 
109 

Exhibit 10 (Part Two) JA008142- 

JA008149 
109 



Page 34 of 77 

Date Description 
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Exhibit 10E – 131 Nev. Advance 

Opinion 70 

JA008150- 

JA008167 
109 

Exhibit 10F – Special Master 

Report Regarding Remaining 

Parties to the Litigation and 

Discovery Status 

JA008168- 

JA008170 
109 

Exhibit 10EG – Notice of Entry of 

Granting Plaintiff’s Motion to 

Dismiss  

JA008171- 

JA008177 
109 

Exhibit 10H – Complaint re 

Foreclosure 

JA008178- 

JA008214 
109 

Exhibit 10I – First Amended 

Complaint re Foreclosure 

JA008215- 

JA008230 
109 

Exhibit 10J – APCO 

Construction’s Answer to 

Accuracy Glass & Mirror 

Company’s First Amended 

Complaint re Foreclosure 

JA008231- 

JA008265 
109/110 

Exhibit 10K –Answer to Accuracy 

Glass & Mirror Company, Inc.’s 

Complaint and Camco Pacific 

Construction, Inc.’s Counterclaim 

JA008266- 

JA008285 
110 

Exhibit 10L – Accuracy Glass & 

Mirror Company, Inc.’s Answer to 

Camco Pacific Construction 

Company’s Counterclaim  

JA008286- 

JA008290 
110 

Exhibit 10M – Helix Electric’s 

Amended Statement of Facts 

Constituting Lien and Third-Party 

Complaint  

JA008291- 

JA008306 
110 

Exhibit 10N – APCO 

Construction’s Answer to Helix 

Electric’s Amended Statement of 

Facts Constituting Lien and Third-

Party Complaint  

JA008307- 

JA008322 
110 

Exhibit 10O – Answer to Helix 

Electric’s Statement of Facts 

JA008323- 

JA008338 
110 



Page 35 of 77 

Date Description 
Bates 

Number 
Volume(s) 

Constituting Lien and Third-Party 

Complaint and Camco Pacific 

Construction Company Inc.’s 

Counterclaim 

Exhibit 10P – Notice of Entry of 

Helix Electric of Nevada, LLC’s 

Motion for Attorney’s Fees, 

Interest and Costs 

JA008339 

JA008347 
110 

Exhibit 10Q – Notice of Entry of 

Judgment [As to the claims of 

Helix Electric of Nevada, LLC 

Against Camco Construction Co., 

Inc.] 

JA008348- 

JA008367 
110 

Exhibit 10R – Notice of Entry of 

Judgment [As to the Claims of 

Helix Electric of Nevada, LLC 

and Plaintiff in Intervention 

National Wood Products, Inc. 

Against APCO Construction, Inc.] 

JA008368- 

JA008378 
110 

Exhibit 10S – Findings of Fact and 

Conclusions of Law and Order as 

to the Claims of Helix Electric and 

Cabenetec Against APCO 

JA008379- 

JA008450 
110/111 

Exhibit 10T -WRG Design, Inc.’s 

Amended Statement of Facts 

Constituting Notice of Lien and 

Third-Party Complaint 

JA008451- 

JA008486 
111 

Exhibit 10U – APCO 

Construction’s Answer to WRG 

Design Inc.’s amended Statement 

of Facts Constituting Lien and 

Third-Party Complaint  

JA008468- 

JA008483 
111 

Exhibit 10V -Answer to WRG 

Design, Inc.’s Statement of Facts 

Constituting Lien, Third-Party 

Complaint and Camco Pacific 

Construction, Inc’s Counterclaim 

JA008484- 

JA008504 
111 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 10W – Notice of Entry of 

Stipulation and Order Dismissal 

JA008505- 

JA008512 
111 

Exhibit 10X – WRG Design, 

Inc.’s Answer to Camco Pacific 

Construction Company, Inc.’s 

Counterclaim 

JA008513 

JA008517 
111 

Exhibit 10Y – Heinaman Contract 

Glazing’s Amended Statement of 

Facts Constituting Lien and Third-

Party Complaint  

JA008518- 

JA008549 
111 

Exhibit 10Z – Answer to 

Heinaman Contract Glazing’s 

Statement of Facts Constituting 

Lien and Third-Party Complaint, 

and Camco Pacific Construction’s 

Counterclaim 

JA008531- 

JA008551 
111 

Exhibit 10AA – Notice of Entry of 

Granting Heinaman Glazing’s 

Motion for Attorneys’s Fees, 

Interest and Costs 

JA008552- 

JA008579 
111/112 

Exhibit 10BB -Notice of Entry of 

Judgment [As to the Claims of 

Heinaman Contract Glazing 

Against Camco Construction Co., 

Inc.] 

JA008561- 

JA008582 
112 

Exhibit 10CC – Heinaman 

Contract Glazing’s Answer to 

Camco Pacific Construction 

Company’s Counterclaim 

JA008583 

JA008588 
112 

Exhibit 10DD - Bruin Painting 

Corporation's Amended Statement 

of Facts Constituting Notice of 

Lien and Third-Party Complaint 

JA008589- 

JA00861 
112 

Exhibit 10EE – Answer to Bruin 

Painting Corporation's Amended 

Statement of Facts Constituting 

Notice of Lien and Third-Party 

JA008602- 

JA008621 
112 
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Date Description 
Bates 

Number 
Volume(s) 

Complaint and Camco Pacific 

Construction, Inc.’s Counterclaim 

Exhibit 10FF – Voluntary 

Dismissal of Fidelity and Deposit 

Company of Maryland Only from 

Bruin Painting Corporation's 

Amended Statement of Facts 

Constituting Notice of Lien and 

Third-Party Complaint Without 

Prejudice 

JA008622- 

JA008624 
112 

Exhibit 10GG – HD Supply 

Waterworks’ Amended Statement 

of Facts Constituting Lien and 

Third-Party Complaint 

JA008625- 

JA008642 
112 

Exhibit 10HH – APCO 

Construction’s Answer to HD 

Supply Waterworks’ Amended 

Statement of Facts Constituting 

Lien and Third-Party Complaint 

JA008643- 

JA008657 
112 

Exhibit 10II – Amended Answer 

to HD  Supply Waterworks’ 

Amended Statement of Facts 

Constituting Lien and Third-Party 

Complaint 

JA008658- 

JA008664 
112 

Exhibit 10JJ -Defendants Answer 

to HD Supply Waterworks’ 

Amended Statement of Facts 

Constituting Lien and Third-Party 

Complaint  

JA008665- 

JA008681 
112 

Exhibit 10KK – Stipulation and 

Order to Dismiss E & E Fire 

Protection, LLC Only Pursuant to 

the Terms State Below 

JA008682- 

JA008685 
112 

Exhibit 10LL – HD Supply 

Waterworks, LP’s Voluntary 

Dismissal of Platte River 

Insurance Company Only Without 

Prejudice 

JA008686- 

JA008693 
112 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 10MM – Scott Financial 

Corporation’s Answer to HD 

Supply Waterworks’ Amended 

Statement of Facts Constituting 

Lien and Third-Party Complaint  

JA008694- 

JA008717 
112/113 

Exhibit 10NN-Notice of Appeal JA008718 

JA008723 
113 

Exhibit 10OO – Amended Notice 

of Appeal 

JA008724- 

JA008729 
113 

Exhibit 10PP – Notice of Cross 

Appeal 

JA008730- 

JA008736 
113 

Exhibit 10QQ – Motion to 

Suspend Briefing Pending 

Outcome of Order to Show Cause 

in Supreme Court Case No. 76276 

JA008737- 

JA008746 
113 

Exhibit 11 – Order to Consolidate 

this Action with Case Nos.  

A574391, A574792, A57623. 

A58389, A584730, A58716, 

A580889 and A589195 

JA008747- 

JA008755 
113 

Exhibit 12 – Stipulation and Order 

to Dismiss Third-Party Complaint 

of Interstate Plumbing & Air 

Conditioning, LLC Against 

APCO Construction, Inc. with 

Prejudice 

JA00875- 

JA008758 
113 

Exhibit 13 – Stipulation and Order 

with Prejudice 

JA008759- 

JA008780 
113 

Exhibit 14 – Docket/United 

Subcontractors, Inc. dba Skyline 

Insulation’s Motion to Enforce 

Settlement Agreement and Enter 

Judgment 

JA008762- 

JA008788 
113 

Exhibit 15 – Notice of Entry of 

Order Granting Motion for 54(b) 

Certification and for Stay Pending 

Appeal 

JA008789- 

JA008798 
113 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 16 – Notice of Appeal JA008799- 

JA008810 
113 

08-16-19 APCO’s Opposition to Helix 

Electric of Nevada LLC’s 

Motion to (I) Re-Open 

Statistically Closed Case, (II) 

Dismiss All Unresolved Claims 

and/or (III) In the Alternative 

for a Rule 54(B) Certification as 

to Helix and APCO 

JA008811- 

JA008821 
114 

Exhibit 1 – Order to File Amended 

Docketing Statement 

JA008822- 

JA008824 
114 

Exhibit 2 – Order to Show Cause JA008825- 

JA008828 
114 

Exhibit 3 – Appellant/Cross-

Respondent’s Response to Order 

to Show Cause 

JA008829- 

JA008892 
114/115/116 

Exhibit 4 – Order Dismissing 

Appeal 

JA008893- 

JA008896 
116 

Exhibit 5 – Chart of Claims JA008897- 

JA008924 
116 

Exhibit 6 – Answer to Helix 

Electric’s Statement of Facts 

Constituting Lien and Third-Party 

Complaint and Camco Pacific 

Construction Company, Inc.’s 

Counterclaim 

JA008925- 

JA008947 
116/117 

Exhibit 7 – Answer to Cactus 

Rose’s Statement of Facts 

Constituting Notice of Lien and 

Complaint and Camco Pacific 

Construction Company Inc.’s 

Counterclaim  

JA008948- 

JA008965 
117 

Exhibit 8 – Answer to Heinaman 

Contract Glazing’s Statement of 

Facts Constituting Lien and Third-

Party Complaint and Camco 

JA008966- 

JA008986 
117/118 
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Bates 

Number 
Volume(s) 

Pacific Construction’s 

Counterclaim 

Exhibit 9 – Findings of Fact and 

Conclusions of Law as to the 

Claims of Helix Electric of 

Nevada, LLC Against Camco 

Pacific Construction, Inc. 

JA008987- 

JA008998 
118 

Exhibit 10 – Findings of Fact and 

Conclusions of Law as to the 

Claims of Cactus Rose 

Construction Co., Inc. 

JA008998- 

JA009010 
118 

Exhibit 11 – Findings of Fact and 

Conclusions of Law as to the 

Claims of Heinaman Contract 

Glazing 

JA009011- 

JA009024 
118 

Exhibit 12 – Notice of Entry of 

Decision, Order and Judgment on 

Defendant Scott Financial 

Corporation’s Motion for 

Summary Judgment as to Priority 

of Liens 

JA009025- 

JA009038 
118 

 Exhibit 13 – Findings of Fact and 

Conclusions of Law as to the 

Claims of Helix Electric and 

Cabenetec Against APCO 

JA009039- 

JA009110 
118/119 

 Exhibit 14 – Order Granting 

Motion to Deposit Bond Penal 

Sum with Court, Exoneration of 

Bond and Dismissal 

JA009111- 

JA009113 
119 

 Exhibit 15 – Order Approving 

Distribution of Fidelity and 

Deposit Company of Maryland’s 

Bond 

JA009114- 

JA009116 
119 

08-29-19 Helix Electric of Nevada LLC’s 

Reply to APCO’s Opposition to 

Helix Electric of Nevada LLC’s 

Motion to (I) Re-Open 

Statistically Closed Case, (II) 

JA009117- 

JA009123 
119 
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Bates 

Number 
Volume(s) 

Dismiss All Unresolved Claims 

and/or (III) In The Alternative 

for a Rule 54(B) Certification as 

to Helix and APCO 

01-03-20 Notice of Entry of Order 

Granting Helix Electric of 

Nevada, LLC’s Motion for Rule 

54(b) Certification 

JA009124- 

JA009131 
119 

01-29-20 Notice of Appeal JA009132- 

JA009136 
119/120 

Exhibit A – Notice of Entry of 

Judgment [As to the Claims of 

Helix Electric of Nevada, LLC 

and Plaintiff in Intervention 

National Wood Products, Inc.’s 

Against APCO Construction, Inc.] 

JA009137- 

JA009166 
120 

Exhibit [C] – Notice of Entry of 

Order Granting Helix Electric of 

Nevada’s Rule 54(b) Certification 

JA009148- 

JA009156 
120 

02-11-20 Case Appeal Statement JA009157- 

JA009163 
120 

02-11-20 APCO’s Notice of Cross Appeal JA009164- 

JA010310 
120 

Exhibit 1 – Notice of Entry of 

Order (1) Granting APCO 

Construction, Inc.’s Motion for 

Attorney’s Fees and Costs; (2) 

Granting APCO Construction, 

Inc.’s Memorandum of Costs in 

Part (3) Granting Helix Electric of 

Nevada, LLC’s Motion to Retax in 

Party (4) Granting Plaintiff-in-

Intervention National Wood 

Productions, LLC’s Motion to 

Retax in Part and Denying in Part 

and (5) Granting National Wood 

Products, Inc.’s Motion to File a 

Surreply 

JA009168- 

JA009182 
120 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 2 – Notice of Entry of 

Order Granting Helix Electric of 

Nevada’s Motion for Rule 54(b) 

Certification 

JA009183- 

JA00991 
120 
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ALPHABETICAL APPENDIX OF EXHIBITS 

 

Date Description 
Bates 

Number 
Volume(s) 

08-05-09 APCO’s Answer to Helix’s Amended 

Statement of Facts Constituting Notice 

of Lien and Third-Party Complaint  

JA000016 – 

JA000030 
1 

05-08-18 APCO Construction, Inc.’s Motion for 

Attorneys’ Fees and Costs Against 

Helix Electric of Nevada, LLC and 

Plaintiff in Intervention National 

Wood Products, Inc. 

JA006265- 

JA006284 
85 

Exhibit 1 – Findings of Fact and 

Conclusions of Law as to the Claims of 

Helix Electric and Cabenetec Against 

APCO 

JA006285- 

JA006356 
85/86 

Exhibit 2 – National Wood Products, 

Inc.’s Notice of Motion and Motion to 

Intervene and Memorandum of Points 

and Authorities in Support Thereof 

JA006357- 

JA006369 
86 

Exhibit 3 – Plaintiff in Intervention, 

National Wood Products, Inc.’s Findings 

of Fact and Conclusions of Law 

(Proposed) 

JA006370- 

JA006385 
86/87 

Exhibit 4 – Plaintiff in Intervention, 

National Wood Productions, Inc.’s 

Findings of Fact and Conclusions of Law 

Re Camco 

JA006386- 

JA006398 
87 

Exhibit 5 – Offer of Judgment to Helix 

Electric of Nevada, LLC  

JA006399- 

JA006402 
87 

Exhibit 6 – Offer of Judgment to Plaintiff 

in Intervention National Wood Products, 

Inc. 

JA006403- 

JA006406 
87 

Exhibit 7 – Declaration of John Randall 

Jefferies, Esq. in Support of APCO 

Construction, Inc.’s Motion for 

Attorney’s Fees and Costs 

JA006407- 

JA006411 
87 

Exhibit 7A – Billing Entries JA006412- 87/88 
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Date Description 
Bates 

Number 
Volume(s) 

JA006442 

Exhibit 7B – Time Recap JA006443- 

JA006474 
88 

Exhibit 8 – Declaration of Cody S. 

Mounteer, Esq. in Support of Motion for 

Attorney’s Fees and Costs 

JA006475- 

JA006478 
88 

Exhibit 9 – APCO Construction, Inc.’s 

Memorandum of Costs and 

Disbursements [Against Helix Electric of 

Nevada, LLC, and Plaintiff in 

Intervention National Wood Products, 

LLC] 

JA006479- 

JA006487 
88 

Exhibit 10 – Depository Index JA006488- 

JA006508 
88/89 

06-06-13 APCO’s Limited Motion to Lift Stay 

for Purposes of this Motion Only; (2) 

APCO’s Motion for Summary 

Judgment Against Gemstone Only; 

and (3) Request for Order Shortening 

Time 

JA000044- 

JA000054 
1 

Exhibit 1 – Affidavit of Randy Nickerl in 

Support of (I) APCO’s Limited Motion to 

Lift Sta for Purposes of this Motion Only; 

(2) APCO’s Motion for Judgment 

Against Gemstone Only 

JA000055- 

JA000316 
1/2/4/5/6 

Exhibit 2 – Findings of Fact and 

Conclusions of Law and Judgment in 

Favor of APCO Construction Against 

Gemstone Development West, Inc. Only 

JA000317- 

JA000326 
6 

02-11-20 APCO’s Notice of Cross Appeal JA009164- 

JA010310 
120 

Exhibit 1 – Notice of Entry of Order (1) 

Granting APCO Construction, Inc.’s 

Motion for Attorney’s Fees and Costs; (2) 

Granting APCO Construction, Inc.’s 

Memorandum of Costs in Part (3) 

Granting Helix Electric of Nevada, LLC’s 

JA009168- 

JA009182 
114 
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Bates 

Number 
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Motion to Retax in Party (4) Granting 

Plaintiff-in-Intervention National Wood 

Productions, LLC’s Motion to Retax in 

Part and Denying in Part and (5) Granting 

National Wood Products, Inc.’s Motion to 

File a Surreply 

Exhibit 2 – Notice of Entry of Order 

Granting Helix Electric of Nevada’s 

Motion for Rule 54(b) Certification 

JA009183- 

JA00991 
120 

11-06-17 APCO Construction, Inc.’s Omnibus 

Motion in Limine  

JA000590 

JA000614 
9 

Exhibit 1 – Second Amended Notice of 

taking NRCP Rule 30(b)(6) Deposition of 

Person Most Knowledgeable for Zitting 

Brothers Construction, Inc. 

JA000615- 

JA000624 
9 

Exhibit 2 – Zitting Brothers Construction, 

Inc.’s Motion for Partial Summary 

Judgment Against APCO Construction 

JA000625- 

JA000646 
9 

Exhibit 3 – Excerpts from Samuel 

Zitting’s Deposition Transcript taken 

October 27, 2017 

JA000647- 

JA000678 
9/10 

Exhibit 4 – Statement of Facts 

Constituting Lien on Behalf of Buchele, 

Inc. 

JA000679- 

JA000730 
10 

Exhibit 5 – Subcontract Agreement dated 

April 17, 2007 

JA000731- 

JA000808 
10/11 

Exhibit 6 – Subcontract Agreement dated 

April 17, 2007 

JA000809- 

JA000826 
11/12 

Exhibit 7 – Email from Mary Bacon dated 

October 16, 2017 

JA000827- 

JA000831 
12 

Exhibit 8 – Email from Mary Bacon dated 

October 17, 2017 

JA000832- 

JA000837 
12 

Exhibit 9 – Email from Eric Zimbelman 

dated October 17, 2017 

JA000838- 

JA000844 
12 

Exhibit 10 – Special Master Report, 

Recommendation and District Court 

Order 

JA00845- 

JA000848 
12 
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Bates 

Number 
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Exhibit 11 – Plaintiff in Intervention, 

National Wood Products, Inc.’s Initial 

Disclosures Pursuant to NRCP 16.1 

JA000849- 

JA000856 
12 

Exhibit 12 – Plaintiff in Intervention, 

National Wood Products, Inc.’s First 

Supplemental Disclosures Pursuant to 

NRCP 16.1 

JA000857- 

JA000864 
12 

Exhibit 13 – Amended Notice of Taking 

NRCP Rule 30(b)(6) Deposition of 

Person Most Knowledgeable for Helix 

Electric of Nevada, LLC  

JA000865- 

JA000873 
12 

Exhibit 14 – Excerpts from Helix Electric 

of Nevada, LLC’s 30(b)(6) Witness 

Deposition Transcript taken July 20, 2017 

JA000874- 

JA000897 
12 

03-23-18 APCO Opposition to Helix Electric of 

Nevada, LLC’s Findings of Fact and 

Conclusions of Law 

JA006125- 

JA006172 
83/84 

08-16-19 APCO’s Opposition to Helix Electric of 

Nevada LLC’s Motion to (I) Re-Open 

Statistically Closed Case, (II) Dismiss 

All Unresolved Claims and/or (III) In 

the Alternative for a Rule 54(B) 

Certification as to Helix and APCO 

JA008811- 

JA008821 
114 

Exhibit 1 – Order to File Amended 

Docketing Statement 

JA008822- 

JA008824 
114 

Exhibit 2 – Order to Show Cause JA008825- 

JA008828 
114 

Exhibit 3 – Appellant/Cross-

Respondent’s Response to Order to Show 

Cause 

JA008829- 

JA008892 
114/115/116 

Exhibit 4 – Order Dismissing Appeal JA008893- 

JA008896 
116 

Exhibit 5 – Chart of Claims JA008897- 

JA008924 
116 

Exhibit 6 – Answer to Helix Electric’s 

Statement of Facts Constituting Lien and 

Third-Party Complaint and Camco 

JA008925- 

JA008947 
116/117 
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Pacific Construction Company, Inc.’s 

Counterclaim 

Exhibit 7 – Answer to Cactus Rose’s 

Statement of Facts Constituting Notice of 

Lien and Complaint and Camco Pacific 

Construction Company Inc.’s 

Counterclaim  

JA008948- 

JA008965 
117 

Exhibit 8 – Answer to Heinaman Contract 

Glazing’s Statement of Facts Constituting 

Lien and Third-Party Complaint and 

Camco Pacific Construction’s 

Counterclaim 

JA008966- 

JA008986 
117/118 

Exhibit 9 – Findings of Fact and 

Conclusions of Law as to the Claims of 

Helix Electric of Nevada, LLC Against 

Camco Pacific Construction, Inc. 

JA008987- 

JA008998 
118 

Exhibit 10 – Findings of Fact and 

Conclusions of Law as to the Claims of 

Cactus Rose Construction Co., Inc. 

JA008998- 

JA009010 
118 

Exhibit 11 – Findings of Fact and 

Conclusions of Law as to the Claims of 

Heinaman Contract Glazing 

JA009011- 

JA009024 
118 

Exhibit 12 – Notice of Entry of Decision, 

Order and Judgment on Defendant Scott 

Financial Corporation’s Motion for 

Summary Judgment as to Priority of 

Liens 

JA009025- 

JA009038 
118 

Exhibit 13 – Findings of Fact and 

Conclusions of Law as to the Claims of 

Helix Electric and Cabenetec Against 

APCO 

JA009039- 

JA009110 
118/119 

Exhibit 14 – Order Granting Motion to 

Deposit Bond Penal Sum with Court, 

Exoneration of Bond and Dismissal 

JA009111- 

JA009113 
119 

Exhibit 15 – Order Approving 

Distribution of Fidelity and Deposit 

Company of Maryland’s Bond 

JA009114- 

JA009116 
119 
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Bates 

Number 
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06-15-18 APCO Construction, Inc.’s Opposition 

to Helix Electric of Nevada, LLC and 

Plaintiff in Intervention National 

Wood Products, Inc.’s Motions to 

Retax Costs 

JA006615- 

JA006637 
90/91 

Exhibit 1-A Declaration of Mary Bacon 

in Support of APCO’s Supplement to its 

Motion for Attorney’s Fees 

JA006635 

JA006638 
91 

Exhibit 1-B – Declaration of Cody 

Mounteer in Support of APCO’s 

Supplement to its Motion for Attorney’s 

Fees  

JA006639- 

JA006916 

91/92/93 

94/95/96 

11-14-17 APCO Construction, Inc.’s Opposition 

to Helix Electric of Nevada, LLC’s 

Motions in Limine Nos. 1-4 

JA000929- 

JA000940 
13/14 

Exhibit 1 – Excerpts from the Deposition 

Transcript of Mary Jo Allen taken July 

18, 2017 

JA000941- 

JA000966 
14/15/16 

Exhibit 2 – Helix Electric’s Manhattan 

West Billing/Payment Status through 

August 2008 

JA000967- 

JA000969 
16/17 

Exhibit 3 – Excerpts from the Deposition 

Transcript of Andrew Rivera taken July 

20, 2017 

JA000970- 

JA000993 
17/18/19 

08-21-17 APCO Construction’s Opposition to 

Peel Brimley Lien Claimants’ Partial 

Motion for Summary Judgment 

Precluding Defenses Based on Pay-if-

Paid Agreements 

JA000393- 

JA000409 

 

6/7 

Exhibit A – Excerpt from 30(b)(6) 

Witness for Helix Electric of Nevada, 

LLC taken July 20, 2017 

JA000410- 

JA000412 
7 

03-08-18 APCO Construction Inc.’s Post-Trial 

Brief 

JA006059- 

JA006124 
82/83 

11-15-17 APCO Construction, Inc.’s Reply in 

Support of its Omnibus Motion in 

Limine  

JA001133 

JA001148 
21 
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Bates 

Number 
Volume(s) 

Exhibit 1 – Special Master Report 

Regarding Discovery Status 

JA001149- 

JA001151 
21 

Exhibit 2 – Notice of Taking NRCP Rule 

30(b)(6) Deposition of the Person Most 

Knowledgeable for Zitting Brothers 

Construction, Inc. 

JA001152- 

JA001160 
21 

06-29-18 APCO Construction, Inc.’s Reply in 

Support of its Motion for Attorney’s 

Fees and Costs Against Helix Electric 

of Nevada, LLC and Plaintiff in 

Intervention National Wood Products, 

Inc. 

JA007198- 

JA007220 
99 

Exhibit 1 – Invoice Summary by Matter 

Selection 

JA007221- 

JA007222 
99 

Exhibit 2 – Marquis Aurbach Coffing 

Invoice to APCO dated April 30, 2018 

JA007223- 

JA007224 
99 

04-26-10 CAMCO and Fidelity’s Answer and 

CAMCO’s Counterclaim 

JA000031- 

JA000041 
1 

11-14-17 Camco Pacific Construction Company, 

Inc.’s Opposition to Lien Claimants’ 

Motions in Limine Nos. 1-6 

JA000898- 

JA000905 
12 

Exhibit A – Nevada Construction 

Services Cost Plus GMP Contract 

Disbursement Agreement 

JA000906- 

JA000907 
12 

Exhibit B – Scott Financial Corporation’s 

April 28, 2009 letter to the Nevada State 

Contractor’s Board 

JA000908- 

JA000915 
2/13 

Exhibit C – E-mail from Alex Edelstein 

dated December 15, 2008 Re: Letter to 

Subs 

JA000916- 

JA000917 
13 

Exhibit D – Camco Pacific’s letter dated 

December 22, 2008 

JA000918- 

JA000920 
13 

Exhibit E – Order Approving Sale of 

Property 

JA000921- 

JA000928 
13 

02-11-20 Case Appeal Statement JA009157- 

JA009163 
120 
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08-08-18 Court’s Decision on Attorneys’ Fees 

and Cost Motions 

JA007262- 

JA007280 
100 

06-15-18 Declaration of S. Judy Hirahara in 

support of National Woods’s 

Opposition to APCO Construction’s 

Motion for Attorneys’ Fees and Costs 

JA007121- 

JA007189 
98 

06-13-13 Docket Entry and Minute Order 

Granting APCO’s Motion for 

Summary Judgment Against 

Gemstone 

JA000327 6 

04-25-18 Findings of Fact and Conclusions of 

Law and Order as the Claims of Helix 

Electric and Cabinetec Against APCO 

JA006194- 

JA006264 
84/85 

11-06-17 Helix Electric of Nevada’s Motion in 

Limine Nos. 1-4 

JA000534- 

JA000542 
8 

Exhibit 1 – Notice of Entry of Order JA000543- 

JA000549 
8 

Exhibit 2 – Helix Electric of Nevada, 

LLC’s Amended Notice of 30(b)(6) 

Deposition of APCO Construction 

JA000550 

JA000558 
8/9 

Exhibit 3 - Excerpts from Brian Benson 

Deposition Transcript taken June 5, 2017 

JA000559 

JA000574 
9 

Exhibit 4 – Excerpts from Mary Jo 

Allen’s Deposition Transcript taken July 

18, 2017 

JA000575- 

JA000589 
9 

06-01-18 Helix Electric of Nevada, LLC’s 

Motion for Attorneys’ Fees, Interest 

and Costs 

JA006551- 

JA006563 
90 

Exhibit 1 – Findings of Fact and 

Conclusions of Law and Order as to the 

Claims of Helix Electric of Nevada, LLC 

Against Camco Pacific Construction, Inc. 

JA006564- 

JA006574 
90 

Exhibit 2 – Memorandum of Costs and 

Disbursements (Helix Electric of Nevada, 

LLC) 

JA006575- 

JA006580 
90 

Exhibit 3 – Prime Interest Rate JA006581- 

JA006601 
90 
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Number 
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Exhibit 4 – Declaration of Eric B. 

Zimbelman in Support of Helix Electric 

of Nevada, LLC’s Motion for Attorneys’ 

Fees, Interest and Costs 

JA006583- 

JA006588 
90 

Exhibit 5 – Summary of Fees JA006589- 

JA006614 
90 

08-06-19 Helix Electric of Nevada LLC’s Motion 

to (I) Re-Open Statistically Closed 

Case, (II) Dismiss All Unresolved 

Claims and/or (III) In the Alternative 

for a Rule 54(B) Certification as to 

Helix and APCO 

JA007316- 

JA007331 
101 

Exhibit 1 – Judgment [As to the Claims of 

Helix Electric of Nevada, LLC and 

Plaintiff in Intervention National Wood 

Products, Inc.’s Against APCO 

Construction, Inc. 

JA007332- 

JA007335 
101 

Exhibit 2 – ORDER: (1) Granting APCO 

Construction, Inc. Motion for Attorneys 

Fees and Costs (2) Granting APCO 

Construction, Inc.’s Memorandum of 

Costs in Part (3) Granting Helix Electric 

of Nevada LLC’s Motion to Retax in Part 

and Denying in Part and all related 

matters (4) Granting Plaintiff in 

Intervention National Wood Products 

LLC’s Motion to Retax in Part and 

Denying in Part -and-(5) Granting 

National Wood Products, Inc.’s Motion to 

File a Surreply 

JA007336- 

JA007344 
101 

Exhibit 3 - Notice of Appeal JA007345- 

JA007394 
101/102 

Exhibit 4 – Amended Notice of Appeal JA007395- 

JA007400 
102 

Exhibit 5A – 5F -Notices of Entry of 

Order as to the Claims of Cactus Rose 

Construction, Fast Glass, Inc., Heinaman 

Contract Glazing, Helix Electric of 

JA007401- 

JA007517 
102/103 
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Nevada, LLC, SWPPP Compliance 

Solutions, Inc., E&E Fire Protection 

Exhibit 6 – Order Dismissing Appeal in 

Part (Case No. 76276) 

JA007518- 

JA007519 
103 

Exhibit 7 – Order to Show Cause JA007520- 

JA007542 
103 

Exhibit 8 -Order Dismissing Appeal 

(Case No. 76276) 

JA007524- 

JA007527 
103 

Exhibit 9 – Notice of Entry of Order to 

Consolidate this Action with Case Nos. 

A574391, A574792, A57623. A58389, 

A584730, A58716, A580889 and 

A589195 

JA 007528- 

JA007541 
103 

Exhibit 10 (Part One)  JA007537- 

JA007542 
103 

Exhibit 10A – Docket 09A587168 

(Accuracy Glass & Mirror v. APCO) 

JA007543- 

JA007585 
103 

Exhibit 10B -Docket 08A571228 (APCO 

v. Gemstone) 
JA007586- 

JA008129 

103/104/105/ 

106/107/108 

109 

Exhibit 10C – Notice of Entry of Order to 

Consolidate this Action with Cases Nos 

A57. 4391, A574792, A577623, 

A583289, A584730, A587168, A580889 

and A589195 

JA008130- 

JA008138 
109 

Exhibit 10D – Notice of Entry of Joint 

Order Granting, in Part, Various Lien 

Claimants’ Motions for Partial Summary 

Judgment Against Gemstone 

Development West 

JA008139- 

JA008141 
109 

Exhibit 10 (Part Two) JA008142- 

JA008149 
109 

Exhibit 10E – 131 Nev. Advance Opinion 

70 

JA008150- 

JA008167 
109 

Exhibit 10F – Special Master Report 

Regarding Remaining Parties to the 

Litigation and Discovery Status 

JA008168- 

JA008170 
109 
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Exhibit 10EG – Notice of Entry of 

Granting Plaintiff’s Motion to Dismiss  

JA008171- 

JA008177 
109 

Exhibit 10H – Complaint re Foreclosure JA008178- 

JA008214 
109 

Exhibit 10I – First Amended Complaint 

re Foreclosure 

JA008215- 

JA008230 
109 

Exhibit 10J – APCO Construction’s 

Answer to Accuracy Glass & Mirror 

Company’s First Amended Complaint re 

Foreclosure 

JA008231- 

JA008265 
109/110 

Exhibit 10K –Answer to Accuracy Glass 

& Mirror Company, Inc.’s Complaint and 

Camco Pacific Construction, Inc.’s 

Counterclaim 

JA008266- 

JA008285 
110 

Exhibit 10L – Accuracy Glass & Mirror 

Company, Inc.’s Answer to Camco 

Pacific Construction Company’s 

Counterclaim  

JA008286- 

JA008290 
110 

Exhibit 10M – Helix Electric’s Amended 

Statement of Facts Constituting Lien and 

Third-Party Complaint  

JA008291- 

JA008306 
110 

Exhibit 10N – APCO Construction’s 

Answer to Helix Electric’s Amended 

Statement of Facts Constituting Lien and 

Third-Party Complaint  

JA008307- 

JA008322 
110 

Exhibit 10O – Answer to Helix Electric’s 

Statement of Facts Constituting Lien and 

Third-Party Complaint and Camco 

Pacific Construction Company Inc.’s 

Counterclaim 

JA008323- 

JA008338 
110 

Exhibit 10P – Notice of Entry of Helix 

Electric of Nevada, LLC’s Motion for 

Attorney’s Fees, Interest and Costs 

JA008339 

JA008347 
110 

Exhibit 10Q – Notice of Entry of 

Judgment [As to the claims of Helix 

Electric of Nevada, LLC Against Camco 

Construction Co., Inc.] 

JA008348- 

JA008367 
110 
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Number 
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Exhibit 10R – Notice of Entry of 

Judgment [As to the Claims of Helix 

Electric of Nevada, LLC and Plaintiff in 

Intervention National Wood Products, 

Inc. Against APCO Construction, Inc.] 

JA008368- 

JA008378 
110 

Exhibit 10S – Findings of Fact and 

Conclusions of Law and Order as to the 

Claims of Helix Electric and Cabenetec 

Against APCO 

JA008379- 

JA008450 
110/111 

Exhibit 10T -WRG Design, Inc.’s 

Amended Statement of Facts Constituting 

Notice of Lien and Third-Party 

Complaint 

JA008451- 

JA008486 
111 

Exhibit 10U – APCO Construction’s 

Answer to WRG Design Inc.’s amended 

Statement of Facts Constituting Lien and 

Third-Party Complaint  

JA008468- 

JA008483 
111 

Exhibit 10V -Answer to WRG Design, 

Inc.’s Statement of Facts Constituting 

Lien, Third-Party Complaint and Camco 

Pacific Construction, Inc’s Counterclaim 

JA008484- 

JA008504 
111 

Exhibit 10W – Notice of Entry of 

Stipulation and Order Dismissal 

JA008505- 

JA008512 
111 

Exhibit 10X – WRG Design, Inc.’s 

Answer to Camco Pacific Construction 

Company, Inc.’s Counterclaim 

JA008513 

JA008517 
111 

Exhibit 10Y – Heinaman Contract 

Glazing’s Amended Statement of Facts 

Constituting Lien and Third-Party 

Complaint  

JA008518- 

JA008549 
111 

Exhibit 10Z – Answer to Heinaman 

Contract Glazing’s Statement of Facts 

Constituting Lien and Third-Party 

Complaint, and Camco Pacific 

Construction’s Counterclaim 

JA008531- 

JA008551 
111 
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Number 
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Exhibit 10AA – Notice of Entry of 

Granting Heinaman Glazing’s Motion for 

Attorneys’s Fees, Interest and Costs 

JA008552- 

JA008579 
111/112 

Exhibit 10BB -Notice of Entry of 

Judgment [As to the Claims of Heinaman 

Contract Glazing Against Camco 

Construction Co., Inc.] 

JA008561- 

JA008582 
112 

Exhibit 10CC – Heinaman Contract 

Glazing’s Answer to Camco Pacific 

Construction Company’s Counterclaim 

JA008583 

JA008588 
112 

Exhibit 10DD - Bruin Painting 

Corporation's Amended Statement of 

Facts Constituting Notice of Lien and 

Third-Party Complaint 

JA008589- 

JA00861 
112 

Exhibit 10EE – Answer to Bruin Painting 

Corporation's Amended Statement of 

Facts Constituting Notice of Lien and 

Third-Party Complaint and Camco 

Pacific Construction, Inc.’s Counterclaim 

JA008602- 

JA008621 
112 

Exhibit 10FF – Voluntary Dismissal of 

Fidelity and Deposit Company of 

Maryland Only from Bruin Painting 

Corporation's Amended Statement of 

Facts Constituting Notice of Lien and 

Third-Party Complaint Without Prejudice 

JA008622- 

JA008624 
112 

Exhibit 10GG – HD Supply Waterworks’ 

Amended Statement of Facts Constituting 

Lien and Third-Party Complaint 

JA008625- 

JA008642 
112 

Exhibit 10HH – APCO Construction’s 

Answer to HD Supply Waterworks’ 

Amended Statement of Facts Constituting 

Lien and Third-Party Complaint 

JA008643- 

JA008657 
112 

Exhibit 10II – Amended Answer to HD 

Supply Waterworks’ Amended Statement 

of Facts Constituting Lien and Third-

Party Complaint 

JA008658- 

JA008664 
112 
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Bates 

Number 
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Exhibit 10JJ -Defendants Answer to HD 

Supply Waterworks’ Amended Statement 

of Facts Constituting Lien and Third-

Party Complaint  

JA008665- 

JA008681 
112 

Exhibit 10KK – Stipulation and Order to 

Dismiss E & E Fire Protection, LLC Only 

Pursuant to the Terms State Below 

JA008682- 

JA008685 
112 

Exhibit 10LL – HD Supply Waterworks, 

LP’s Voluntary Dismissal of Platte River 

Insurance Company Only Without 

Prejudice 

JA008686- 

JA008693 
112 

Exhibit 10MM – Scott Financial 

Corporation’s Answer to HD Supply 

Waterworks’ Amended Statement of 

Facts Constituting Lien and Third-Party 

Complaint  

JA008694- 

JA008717 
112/113 

Exhibit 10NN-Notice of Appeal JA008718 

JA008723 
113 

Exhibit 10OO – Amended Notice of 

Appeal 

JA008724- 

JA008729 
113 

Exhibit 10PP – Notice of Cross Appeal JA008730- 

JA008736 
113 

Exhibit 10QQ – Motion to Suspend 

Briefing Pending Outcome of Order to 

Show Cause in Supreme Court Case No. 

76276 

JA008737- 

JA008746 
113 

Exhibit 11 – Order to Consolidate this 

Action with Case Nos.  A574391, 

A574792, A57623. A58389, A584730, 

A58716, A580889 and A589195 

JA008747- 

JA008755 
113 

Exhibit 12 – Stipulation and Order to 

Dismiss Third-Party Complaint of 

Interstate Plumbing & Air Conditioning, 

LLC Against APCO Construction, Inc. 

with Prejudice 

JA00875- 

JA008758 
113 

Exhibit 13 – Stipulation and Order with 

Prejudice 

JA008759- 

JA008780 
113 
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Bates 
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Exhibit 14 – Docket/United 

Subcontractors, Inc. dba Skyline 

Insulation’s Motion to Enforce 

Settlement Agreement and Enter 

Judgment 

JA008762- 

JA008788 
113 

Exhibit 15 – Notice of Entry of Order 

Granting Motion for 54(b) Certification 

and for Stay Pending Appeal 

JA008789- 

JA008798 
113 

Exhibit 16 – Notice of Appeal JA008799- 

JA008810 
113 

05-08-18 Helix Electric of Nevada, LLC’s 

Motion to Retax Costs Re: Defendant 

APCO Construction’s Memorandum 

of Costs and Disbursements  

JA006509- 

JA006521 
89 

06-21-18 Helix Electric of Nevada, LLC’s Notice 

of Non-Opposition to its Motion for 

Attorney’s Fees, Interest and Costs 

JA007193- 

JA007197 
99 

06-15-18 Helix Electric of Nevada, LLC’s 

Opposition to APCO Construction’s 

Motion for Attorneys’ Fees and Costs  

JA006917 – 

JA006942 
96 

Exhibit 1 – Notice of Entry of Staying the 

Case, Except for the Sale of the Property, 

Pending Resolution of the Petition before 

the Nevada Supreme Court 

JA006943- 

JA006948 
96 

Exhibit 2 – Notice of Entry of Denying 

APCO Construction’s Motion for Partial 

Summary Judgment Re: Lien Foreclosure 

Claims 

JA006949- 

JA006954 
96 

Exhibit 3 – Supreme Court filing 

notification Joint Petition for Writ of 

Mandamus filed 

JA006955- 

JA006958 
96 

Exhibit 4 – Order Denying En Banc 

Reconsideration 

JA006959- 

JA006963 
96 

Exhibit 5 – Notice of Entry of Order 

Granting Peel Brimley Lien Claimants’ 

Motion for Partial Summary Judgment 

JA006964- 

JA006978 
96 
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Precluding Defenses Based on Pay-if-

Paid Agreements 

Exhibit 6A – Interstate Plumbing and Air 

Conditioning, LLC’s Response to Special 

Master Questionnaire 

JA006977- 

JA006980 
96 

Exhibit 6B – Nevada Prefab Engineers, 

Inc.’s Response to Special Master 

Questionnaire 

JA006981- 

JA006984 
96 

Exhibit 6C – Zitting Brothers 

Construction, Inc.’s Response to Special 

Master Questionnaire 

JA006985- 

JA006993 
96/97 

Exhibit 6D – Noorda Sheet Metal’s 

Notice of Compliance 

JA006994 

JA007001 
97 

Exhibit 6 E – Unitah Investments, LLC’s 

Special Master Questionnaire 

JA007002- 

JA007005 
97 

Exhibit 7A – Motion to Appoint Special 

Master 

JA007006- 

JA007036 
97 

Exhibit 7B – Letter from Floyd A. Hale 

dated August 2, 2016 

JA007037- 

JA007060 
97 

Exhibit 7C – Special Master Report 

Regarding Remaining Parties to the 

Litigation, Special Master 

Recommendation and District Court 

Order Amended Case Agenda 

JA007042- 

JA007046 
97 

Exhibit 8 – Notice of Entry of Order 

Granting Plaintiff’s Motion to Dismiss 

JA007047 

JA007053 
97 

Exhibit 9 – Stipulation and Order for 

Dismissal with Prejudice 

JA007054- 

JA007056 
97 

Exhibit 10 – Stipulation and Order to 

Dismiss Third-Party Complaint of 

Interstate Plumbing & Air Conditioning, 

LLC Against APCO Construction, Inc. 

with Prejudice 

JA007057- 

JA007059 
97 

Exhibit 11 – Notice of Entry of Order 

Granting in Part and Denying in Part 

APCO Construction’s Omnibus Motion 

in Limine  

JA007060- 

JA007088 
97 
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Number 
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Exhibit 12 – Notice of Entry of Order 

Granting in Part and Denying in Part 

Helix Electric of Nevada, LLC’s Motion 

in Limine (against APCO Construction) 

JA007070- 

JA007078 
97 

Exhibit 13 – Notice of Entry of Order 

Denying APCO Constructions’ Motion 

for Partial Summary Judgment Re: Lien 

Foreclosure Claims  

JA007079- 

JA007084 
97 

Exhibit 14 – Notice of Entry of Order 

Denying APCO Construction’s Motion 

for Reconsideration of Order Granting 

Partial Summary Judgment Precluding 

Defenses Based on Pay-if-Paid 

Agreements 

JA007085- 

JA007087 
97 

Exhibit 15 – Notice of Association of 

Counsel 

JA007088- 

JA007094 
97 

11-14-17 Helix Electric of Nevada’s Opposition 

to APCO Construction’s Omnibus 

Motion in Limine  

JA000994- 

JA001008 
20 

Exhibit 1 – Excerpts from the Deposition 

Transcript of Brian Benson taken June 5, 

2017 

JA001009- 

JA001042 
20 

Exhibit 2 - Excerpts from the Deposition 

Transcript of Brian Benson taken June 5, 

2017 

JA001043- 

JA001055 
20 

Exhibit 3 – Special Master Order 

Requiring Completion of Questionnaire 

JA001056- 

JA001059 
20 

Exhibit 4 – Excerpts from the Deposition 

Transcript of the 30(b)(6) Witness for 

Helix Electric of Nevada taken July 20, 

2017 

JA001060- 

JA001064 
20 

Exhibit 5 - Excerpts from the Deposition 

Transcript of David E. Parry taken June 

20, 2017 

JA001065 

JA001132 
20/21 

08-29-19 Helix Electric of Nevada LLC’s Reply 

to APCO’s Opposition to Helix Electric 

of Nevada LLC’s Motion to (I) Re-

JA009117- 

JA009123 
119 
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Open Statistically Closed Case, (II) 

Dismiss All Unresolved Claims and/or 

(III) In The Alternative for a Rule 

54(B) Certification as to Helix and 

APCO 

06-29-18 Helix Electric of Nevada, LLC’s Reply 

Re: Motion to Retax 

JA007225- 

JA007237 
100 

03-23-18 Helix Electric of Nevada, LLC’s 

Responses to APCO Construction’s 

Post-Trial Brief 

JA006173- 

JA006193 
84 

06-24-09 Helix Electric’s Statement of Facts 

Constituting Lien and Third-Party 

Complaint 

JA000001- 

JA000015 
1 

01-12-18 Joint Pre-Trial Memorandum [for 

APCO Construction, Inc., the Peel 

Brimley Lien Claimants and National 

Wood Products, LLC ONLY] 

JA001574- 

JA001594 
27/28 

Exhibit 1 – Exhibit List APCO JA001595- 

JA001614 
28 

Exhibit 2 – Helix Trial Exhibits JA001615- 

JA001616 
28 

Exhibit 3 – Exhibit List Plaintiff in 

Intervention National Wood Products, 

Inc. 

JA001617- 

JA001635 
28 

Exhibit 4 – Cactus Rose Trial Exhibits JA001636- 

JA001637 
28 

Exhibit 5 – Heinaman Trial Exhibits JA001638- 

JA001639 
28 

Exhibit 6 – Fast Glass Trial Exhibits JA001640- 

JA001641 
28 

Exhibit 7 – SWPPP Trial Exhibits JA001642- 

JA001643 
28 

Exhibit 8 - Order Granting in Part and 

Denying in Part APCO Construction's 

Omnibus Motion in Limine  

JA001644- 

JA001647 
28 
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Exhibit 9 - Amended nunc pro tunc order 

regarding APCO Construction, Inc.'s 

Omnibus Motion in Limine No. 7 

JA001648- 

JA001650 
28 

Exhibit 10 - Order Granting in Part and 

Denying in part Helix Electric of Nevada, 

LLC’s Motions in Limine 1-4 (Against 

APCO Construction) 

JA001651- 

JA001653 
28 

Exhibit 11 - order granting Peel Brimley 

Lien Claimants' Motion in Limine Nos.1-

6 (against Camco Pacific Construction, 

Inc.) 

JA001654- 

JA001657 
28 

Exhibit 12 - Order Granting Plaintiff in 

Intervention, National Wood Products, 

Inc.’s Motion in Limine  

JA001658- 

JA001660 
28 

Exhibit 13 - Order Granting Peel Brimley 

Lien Claimants' Motion for Partial 

Summary Judgment Precluding Defenses 

Based on Pay-if-Paid Agreements 

JA001661- 

JA00167 
28/9/29 

03-08-18 Letter to Judge Denton submitting 

APCO Construction, Inc.’s Proposed 

Findings of Fact and Conclusions of 

Law  

JA005986- 

JA006058 
8/821 

03-08-18 Letter to Judge Denton submitting 

Helix Electric of Nevada, LLC’s 

(Proposed) Findings of Fact and 

Conclusions of Law  

JA005953- 

JA005985 
81 

01-04-18 Motion for Reconsideration of Court’s 

Order Granting Peel Brimley Lien 

Claimants’ Partial Motion for 

Summary Judgment to Preclude 

Defenses based on Pay-if-Paid 

provision on an Order Shortening 

Time  

JA001199- 

JA001217 
22 

Exhibit 1 – Subcontract Agreement 

(Helix Electric of Nevada, LLC) 

JA001218- 

JA001245 
22/23/24 

Exhibit 2 – Subcontract Agreement 

(Zitting Brothers) 

JA001246- 

JA001263 
24 
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Exhibit 3 – Subcontract Agreement 

(CabineTec) 

JA001264- 

JA001281 
24/25 

Exhibit 4 – Amended Notice of Lien  JA001282- 

JA001297 
25 

Exhibit 5 - Amended NOL JA001298- 

JA001309 
25 

Exhibit 6 – Notice of Lien  JA001310- 

JA001313 
25 

Exhibit 7 – Order Approving Sale of 

Property 

JA001314- 

JA001376 
25/26 

Exhibit 8 – Order Releasing Sale 

Proceeds from Court Controlled Escrow 

Account 

JA001377- 

JA001380 
26 

Exhibit 9 – Order Denying En Banc 

Reconsideration 

JA001381- 

JA001385 
26 

Exhibit 10 – Order Granting Peel Brimley 

Lien Claimants’ Motion for Partial 

Summary Judgment Precluding Defenses 

Based on Pay-if-Paid Agreements 

JA001386- 

JA001392 
26 

Exhibit 11 – Notice of Entry of Findings 

of Fact and Conclusions of Law and 

Judgment 

JA001393- 

JA001430 
26 

Exhibit 12 – Order Big D Construction 

Corp.’s Motion for Attorney’s Fees, 

Costs and Interest Pursuant to Judgment 

JA001431- 

JA001435 
26 

Exhibit 13 – Appellant’s Opening Brief 

(Padilla v. Big D) 

JA001436- 

JA001469 
26 

Exhibit 14 – Respondent’s Answering 

Brief 

JA001470- 

JA001516 
26/27 

Exhibit 15 – Appellant’s Reply Brief 

(Padilla v. Big D) 

JA001517- 

JA001551 
27 

01-29-20 Notice of Appeal JA009132- 

JA009136 
119/120 

Exhibit A – Notice of Entry of Judgment 

[As to the Claims of Helix Electric of 

Nevada, LLC and Plaintiff in Intervention 

JA009137- 

JA009166 
120 
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National Wood Products, Inc.’s Against 

APCO Construction, Inc.] 

Exhibit [C] – Notice of Entry of Order 

Granting Helix Electric of Nevada’s Rule 

54(b) Certification 

JA009148- 

JA009156 
120 

05-31-18 Notice of Entry of Judgment [As to the 

Claims of Helix Electric of Nevada, 

LLC Against Camco Construction, 

Co., Inc.] 

JA006522 

JA006540 
89 

06-01-18 Notice of Entry of Judgment [As to the 

Claims of Helix Electric of Nevada, 

LLC and Plaintiff in Intervention 

National Wood Products, Inc.’s 

Against APCO Construction, Inc.] 

JA006541 

JA006550 
90 

09-28-18 Notice of Entry of Order (1) Granting 

APCO Construction, Inc.’s Motion for 

Attorneys’ Fees and Costs (2) Granting 

APCO Construction, Inc.’s 

Memorandum of Costs in Part (3) 

Granting Helix Electric of Nevada, 

LLC’s Motion to Retax in Part and 

Denying in Part (4) Granting Plaintiff 

in Intervention National Wood 

Products, LLC’s Motion to Retax in 

Part and Denying in Part and (5) 

Granting National Wood Products, 

Inc.’s Motion to File a Surreply 

JA007281- 

JA007299 
100 

12-29-17 Notice of Entry of Order Granting in 

Part and Denying in Part APCO 

Construction’s Omnibus Motion in 

Limine  

JA001178- 

JA001186 
22 

07-02-18 Notice of Entry of Order Granting 

Helix Electric of Nevada, LLC’s 

Motion for Attorneys’ Fees, Interest 

and Costs 

JA007238- 

JA007245 
100 

01-03-20 Notice of Entry of Order Granting 

Helix Electric of Nevada, LLC’s 

Motion for Rule 54(b) Certification 

JA009124- 

JA009131 

119 
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01-03-18 Notice of Entry of Order Granting Peel 

Brimley Lien Claimants’ Motion for 

Partial Summary Judgment 

Precluding Defenses Based on Pay-if-

Paid Agreements 

JA001187- 

JA001198 
22 

12-29-17 Notice of Entry of Order Granting in 

Part and Denying in Part Helix Electric 

of Nevada, LLC’s Motion in Limine 1-

4  

JA001170- 

JA001177 
22 

12-29-17 Notice of Entry of Order Granting Peel 

Brimley Lien Claimants’ Motion in 

Limine 1-6 

JA001161- 

JA001169 
22 

01-19-18 Order Denying APCO Construction’s 

Motion for Reconsideration of Order 

Granting Partial Summary Judgment 

Precluding Defenses Based on Pay-if-

Paid Agreements 

JA005282- 

JA005283 
78 

07-12-19 Order Dismissing Appeal (Case No. 

76276) 

JA007332- 

JA007334 
101 

07-02-10 Order Striking Defendant Gemstone 

Development West, Inc.’s Answer and 

Counterclaim and Entering Default 

JA000042- 

JA000043 
1 

08-02-17 Peel Brimley Lien Claimants’ Motion 

for Partial Summary Judgment 

Precluding Defenses Based on Pay-if-

Paid Agreements and Ex Parte 

Application for Order Shortening 

Time  

JA000328- 

JA000342 
6 

Exhibit 1 – APCO Construction’s 

Answers to Helix Electric of Nevada, 

LLC’s First Request for Interrogatories 

JA000343- 

JA00379 
6 

Exhibit 2 – Camco Pacific Construction 

Company, Inc.’s Responses to Helix 

Electric of Nevada, LLC’s Interrogatories 

JA000380- 

JA000392 
6 

11-06-17 Peel Brimley Lien Claimants’ Motion 

in Limine Nos. 1-6  

JA000419- 

JA000428 
7 

Exhibit 1 – Notice of Entry of Order JA000429 7 
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JA000435 

Exhibit 2 – Amended Notices of 30(b)(6) 

Deposition of Camco Pacific 

Construction Company, Inc. from Cactus 

Rose Construction, Inc., Fast Glass, 

Inc.’s, Heinaman Contract Glazing, Inc. 

and Helix Electric of Nevada, LLC’s 

JA000436- 

JA000472 
7/8 

Exhibit 3 – Excerpt from David E. Parry’s 

Deposition Transcript taken June 20, 

2017 

JA000473 

JA00489 
8 

Exhibit 4 – Cactus Rose Construction, 

Inc.’s First Set of Request for Admissions 

to Camco Pacific Construction 

JA00490 

JA000500 
8 

Exhibit 5 – Fast Glass, Inc.’s First Set of 

Request for Admissions to Camco Pacific 

Construction 

JA000501- 

JA000511 
8 

Exhibit 6 – Heinaman Contract Glazing, 

Inc.’s First Set of Request for Admissions 

to Camco Pacific Construction 

JA000512- 

JA000522 
8 

Exhibit 7 – Helix Electric of Nevada, 

LLC’s First Set of Request for 

Admissions to Camco Pacific 

Construction 

JA000523- 

JA000533 
8 

09-28-17 Peel Brimley Lien Claimants’ Reply to 

Oppositions to Motion for Partial 

Summary Judgment Precluding 

Defenses Based on Pay-if-Paid 

Agreements 

JA000413- 

JA00418 
7 

01-09-18 Peel Brimley Lien Claimants’ 

Opposition to APCO Construction’s 

Motion for Reconsideration of Order 

Granting Partial Summary Judgment 

Precluding Defenses Based on Pay-if-

Paid Agreements 

JA001552- 

JA001560 
27 

06-18-18 Plaintiff in Intervention National 

Wood Products, Inc.’s Joinder to Helix 

Electric of Nevada, LLC’s Opposition 

JA007190- 

JA007192 
99 
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Date Description 
Bates 

Number 
Volume(s) 

to APCO Construction’s Motion for 

Attorneys’ Fees and Costs  

06-15-18 Plaintiff in Intervention National 

Wood Products, Inc.’s Opposition to 

APCO Construction’s Motion for 

Attorneys’ Fees and Costs  

JA007095- 

JA007120 
97/98 

07-19-18 Plaintiff-in-Intervention National 

Wood Products, Inc.’s Surreply to 

APCO Construction’s Reply to 

Plaintiff-in-Intervention National 

Wood Products, Inc.’s Opposition to 

Motion for Attorney’s Fees and Costs 

JA007246- 

JA007261 
100 

01-10-18 Reply in Support of Motion for 

Reconsideration of Court’s Order 

Granting Peel Brimley Lien Claimants’ 

Partial Motion for Summary Judgment 

to Preclude Defenses Based on Pay-if-

Paid Provisions on an Order 

Shortening Time  

JA001561- 

JA001573 
27 

01-18-18 Stipulation and Order Regarding Trial 

Exhibit Admitted into Evidence 

JA002199- 

JA002201 
36 

Exhibit 1 – Exhibit List APCO JA002208- 

JA002221 
36 

Exhibit 2 – Helix Trial Exhibits JA002222- 

JA002223 
36 

Exhibit 3 – Exhibit List Plaintiff in 

Intervention National Wood Products, 

Inc. 

JA002224- 

JA002242 
36/37 

APCO TRIAL EXHIBITS: 

APCO Related Exhibits:   

Trial Exhibit 7 - Letter from Scott 

Financial to APCO re: Loan Status 
JA002243 37 

Trial Exhibit 8 - APCO Pay Application 

No. 10 as submitted to Owner 

JA002244- 

JA002282 
37/38 

Trial Exhibit 12 and 107 - Email from C. 

Colligan to Subcontractors re: 

Subcontractor Concerns 

JA002283- 

JA002284 
38 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 17 – Video (Construction 

Project) 
JA002285 N/A 

Trial Exhibit 18 – Video (Construction 

Project) 
JA002286 N/A 

Trial Exhibit 19 – Video (Construction 

Project) 
JA002287 N/A 

Trial Exhibit 20 – Video (Construction 

Project) 
JA002288 N/A 

Trial Exhibit 21 – Video (Construction 

Project) 
JA002289 N/A 

Trial Exhibit 22 – Video (Construction 

Project) 
JA002290 N/A 

Trial Exhibit 29 - Email from J. Robbins 

to Subcontractors re: Billing Cut-Off for 

August Billing 

JA002285 39 

Trial Exhibit 30 - Camco Pay Application 

No. 11 NCS-Owner Approved with NCS 

Draw Request 

JA002286- 

JA002306 
39 

Trial Exhibit 32 and 125 - Photo re: 

Building 8 & 9, Interior (Showing 

drywall still not completed and no 

electrical trim or fixture installed) 

JA002307- 

JA002308 
39 

Trial Exhibits 33 and 126 - Photo re: 

Building 8 & 9, Interior (Showing 

drywall still not completed) 

JA002309- 

JA002310 
39 

Exhibit 34 and 128 - Photo re: Building 8 

& 9, Interior (Showing drywall still not 

completed) 

JA002311- 

JA002312- 
40 

Trial Exhibit 35 - Photo re: Building 8 & 

9, Interior (Showing drywall still not 

completed and no electrical trim or 

fixtures installed) 

JA002313- 

JA002314 
40 

Exhibit 36 and 130 -Photo re: Building 8 

& 9, Interior (Showing drywall still not 

completed and no electrical trim or 

fixtures installed) 

JA002315- 

JA002316 
40 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibits 37 and 131 -Photo re: 

Building 8 & 9, Interior (Showing 

drywall still not completed and no 

electrical trim or fixtures installed) 

JA002317- 

JA002318 
40 

Trial Exhibits 38 and 132 - Photo re: 

Building 8 & 9, Interior (Showing 

drywall still not completed and no 

electrical trim or fixtures installed) 

JA002319- 

JA002320 
41 

Trial Exhibit 39 -Email from K. Costen to 

Subcontractors informing that Manhattan 

West Project no longer open 

JA002321- 

JA002322 
41 

Trial Exhibit 40- Letter from D. Parry to 

Subcontractors Re: Funding Withdrawn 

JA002323 

JA002326 
41 

HELIX Related Exhibits:  41 

Trial Exhibit 46 - Helix Pay Application 

No. 16713-008R1 with Proof of Payment 

JA002327- 

JA002345 
41 

Trial Exhibit 47 - Helix Pay Application 

No. 16713-009R1 with Proof of Payment 

JA002346- 

JA002356 
41 

Trial Exhibit 48 - Email from R. Nickerl 

to B. Johnson Re: Work Suspension 

Directive 

JA002357- 

JA002358 
41 

Trial Exhibit 49 -Helix Pay Application 

No. 16713-010R2 with Proof of Payment 

JA002359- 

JA002364 
41/42 

Trial Exhibit 50 - Unconditional Waiver 

and Release re: Pay Application No. 8 

with Copy of Payment 

JA002365- 

JA002366 
42 

Trial Exhibit 51 - Photo re: Building 8 & 

9, South (No Exterior fixtures installed. 

Helix billed out at 90%) 

JA002367- 

JA002368 
42 

Trial Exhibit 52 -Photo re: Building 8 & 

9, North (No Exterior fixtures installed. 

Helix billed out at 90%) 

JA002369- 

JA002370 
42 

Trial Exhibit 53 -Photo re: Building - 2 & 

3, West (No Exterior fixtures installed. 

Helix billed out at 90%) 

JA002371- 

JA002372 
42 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 54 - Photo re: Building - 2 

& 3, East (No Exterior fixtures installed. 

Helix billed out at 90%) 

JA002373- 

JA002374 
42 

Trial Exhibit 55 - Photo re: Building 2 & 

3, East (No Exterior fixtures installed. 

Helix billed out at 90%) 

JA002375- 

JA002376 
42 

Trial Exhibit 56 - Photo re: Building 8 & 

9, North (No Exterior fixtures installed. 

Helix billed out at 90%) 

JA002377- 

JA002378 
42 

Trial Exhibit 57 - Photo re: Building 2 & 

3, and 8 & 9, North (No Exterior fixtures 

installed. Helix billed out at 90%) 

JA002379- 

JA002381 
42 

Trial Exhibit 58 - Helix Pay Application 

No. 16713-011R1 submitted to Owner 

JA002382- 

JA002391 
42 

Trial Exhibit 59 - Helix Pay Application 

No. 16713-011R1 given to Camco with 

Proof of Payment 

JA002392- 

JA002405 
43 

Trial Exhibit 60 - Helix Retention Rolled 

to Camco 

JA002406- 

JA002415 
43 

Trial Exhibit 61 - Unconditional Waiver 

and Release re: all Invoices through June 

30, 2008 with Proof of Payment 

JA002413- 

JA002415 
43 

Trial Exhibit 62 - Photo re: Building 8 & 

9, South 

JA002416- 

JA002417 
43 

Trial Exhibit 63 - Photo re: Building 2 & 

3, West 

JA002418- 

JA002419 
43 

Trial Exhibit 64 - Photo re: Building 2 & 

3, West 

JA002420- 

JA002421 
43 

Trial Exhibit 65 - Photo re: Building 2 & 

3, South 

JA002422- 

JA002423 
43 

Trial Exhibit 66 - Letter of transmittal 

from Helix to APCO re: Helix Pay 

Application No. 16713-011R1 

JA002424- 

JA002433 
43 

Trial Exhibit 67 - Photo re: Building 8 & 

9, West (No exterior fixtures installed. 

Helix billed out 90%) 

JA002435- 

JA002436 
43 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 68 -Photo re: Building 8 & 

9, West (No exterior fixtures installed. 

Helix billed out 90%) 

JA002437- 

JA002438 
43 

Trial Exhibit 69 - Photo re: Building 2 & 

3, East (No exterior fixtures installed. 

Helix billed out 90%) 

JA002439- 

JA002440 
43 

Trial Exhibit 70 - Photo re: Building 8 & 

9, South (No exterior fixtures installed. 

Helix billed out 90%) 

JA002441- 

JA002442 
43 

Trial Exhibit 71 - Photo re: Building 8 & 

9, West (No exterior fixtures installed. 

Helix billed out 90%) 

JA002443- 

JA002444 
43 

Trial Exhibit 72 - Photo re: Building 2 & 

3, East (No exterior fixtures installed. 

Helix billed out 90%) 

JA002445- 

JA002446 
43 

Trial Exhibit 73 - Photo re: Building 8 & 

9, West (No exterior fixtures installed. 

Helix billed out 90%) 

JA002447- 

JA002448 
43 

Trial Exhibit 74 - Photo re: Building 2 & 

3, East (No exterior fixtures installed. 

Helix billed out 90%) 

JA002448- 

JA002449 
43 

Trial Exhibit 75 - Unconditional Release 

re: Pay Application No. 16713-011R1 

with Proof of Payment 

JA002450- 

JA002456 
43 

Exhibit 77 - Helix Statement of Facts 

Constituting Notice of Lien and Third-

Party Complaint 

JA002457- 

JA002494 43 

Zitting Brothers Related Exhibits:   

Trial Exhibit 100 - Check No. 14392 

payable to Zitting ($27,973.80); Progress 

Payment No. 7 

JA002495- 

JA002497 
44 

Trial Exhibit 101 - Email from R. Nickerl 

to R. Zitting re: Change Orders 

JA002498- 

JA002500 
44 

Trial Exhibit 102 -Email from L. Lynn to 

J. Griffith, et al. re: Change Order No. 

00011 “pending” 

JA002501- 

JA002503 
44 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 103- Email from R. Zitting 

to R. Nickerl re: change orders adjusted to 

$30 per hour  

JA002504- 

JA002505 
44 

Trial Exhibit 104 - Email from R. Zitting 

to R. Nickerl re: change orders adjusted to 

$30 per hour with copies of change orders 

JA002506- 

JA002526 
44 

Trial Exhibit 105 - Ex. C to the 

Ratification – Zitting Quotes 

JA002527- 

JA002528 
44 

Trial Exhibit 106 - Unconditional Lien 

Release – Zitting ($27,973.80)  
JA002529 

44 

Trial Exhibit 108 - Photo of Video 

(Construction Project) 

JA002530- 

JA002531 

44 

Trial Exhibit 109 - Photo of Video 

(Construction Project) 

JA002532- 

JA002533 

44 

Trial Exhibit 110 - Photo of Video 

(Construction Project) 

JA002534- 

JA002535 

44 

Trial Exhibit 111 - Photo of Video 

(Construction Project) 

JA002536- 

JA002537 

44 

Trial Exhibit 112 - Photo of Video 

(Construction Project) 

JA002538- 

JA002539 

44 

Trial Exhibit 113 -Photo of Video 

(Construction Project)  

JA002550- 

JA002541 

44 

Trial Exhibit 114 -Photo of Video 

(Construction Project) 

JA002542- 

JA002543 

44 

Trial Exhibit 115 - Progress Payment No. 

9 Remitted to Zitting 

JA002544- 

JA002545 

44 

Trial Exhibit 116 - Ratification and 

Amendment of Subcontract Agreement 

between Buchele and Camco 

JA002546- 

JA002550 

44 

Trial Exhibit 117 - C to the Ratification  JA002551- 

JA002563 

44 

Trial Exhibit 118 - Q&A from Gemstone 

to subcontracts 

JA002564- 

JA002567 
44 

Trial Exhibit 119 - Check No. 528388 

payable to APCO ($33,847.55) – 

Progress Payment No. 8.1 and 8.2  

JA002568- 

JA002571 
44 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 120 - Tri-City Drywall Pay 

Application No. 7 to APCO as submitted 

to Owner. Show percentage complete for 

Zitting 

JA002572- 

JA002575 
44/45 

Trial Exhibit 127 - Photo of Video 

(Construction Project) 

JA002576- 

JA002577 
45/46 

Trial Exhibit 128 - Photo of Video 

(Construction Project) 

JA002578- 

JA002579 
46 

Trial Exhibit 129 - Photo of Video 

(Construction Project) 

JA002580- 

JA002581 
46 

Trial Exhibit 138 - Memo from Scott 

Financial to Nevada State Contractors 

Board Re: Explanation of Project 

Payment Process 

JA002582- 

JA002591 
46 

Trial Exhibit 152 -Terms & Conditions 

modified by APCO, Invoices and Check 

Payment 

JA002592- 

JA002598 
46 

National Wood Products Related 

Exhibits: 
  

Trial Exhibit 160 - Documents provided 

for settlement 

JA002599- 

JA002612 
46 

CAMCO Related Exhibits:   

Trial Exhibit 163 - Camco Pay 

Application No. 12 to Gemstone 

JA002613- 

JA002651 
46/47 

Trial Exhibit 165 - Letter from D. Parry 

to A. Edelstein re: Gemstone losing 

funding for project 

JA002652- 

JA002653 
47 

Trial Exhibit 166 - Letter from D. Parry 

to G. Hall re: withdrawal of funding 

JA002654 

JA002656 
47 

Helix Related Exhibits:  47 

Trial Exhibit 169 - Helix Exhibit to 

Standard Subcontract Agreement with 

Camco 

JA 002665 

JA002676 
47/48 

Trial Exhibit 170 - Subcontract 

Agreement between Helix and Camco 

(unsigned) 

JA002677- 

JA002713 
48 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 171 - Work Order No. 100 JA002714- 

JA002718 
48 

Trial Exhibit 172 - Letter from J. Griffith 

to Victor Fuchs Re: Gemstone’s intention 

to continue retention of Helix w/copy of 

Ratification and Amendment of 

Subcontract Agreement 

JA002719- 

JA002730 
48 

Trial Exhibit 173 - Helix Pay Application 

No. 16713-012 to Camco with proof of 

payment 

JA002731- 

JA002745 
48 

Trial Exhibit 174 - Helix Change Order 

Request No. 28 

JA002746- 

JA002747 
48 

Trial Exhibit 175 - Change Notice No. 41 JA002748- 

JA002751 
48 

Trial Exhibit 176 - Helix Pay Application 

No. 16713-013 to Camco 

JA002752- 

JA002771 
48/49 

Trial Exhibit 177 - Helix Pay Application 

No. 16713-014 to Camco 

JA002772- 

JA002782 
49 

Trial Exhibit 178 - Camco’s letter to 

Helix rejecting Pay Application No. 

16713-015 with attached copy of Pay 

Application 

JA002783 

JA002797 
49 

National Wood/Cabinetec Related 

Exhibits: 
  

Trial Exhibit 184 - Ratification and 

Amendment of Subcontract Agreement 

between CabineTec and Camco (fully 

executed copy) 

JA002798- 

JA002825 
49 

General Related Exhibits:   

Trial Exhibit 218 - Camco/Owner Pay 

Application No. 11 w/Backup 

JA002826- 

JA003028 
50/51/52 

Trial Exhibit 220 - Camco/Owner Pay 

Application No. 12 w/Backup 

JA003029- 

JA003333 
52/53/54/55 

Trial Exhibit 313 - Letter from A. 

Edelstein to R. Nickerl re: NRS 624 

Notice 

JA003334- 

JA003338 55 

 Helix Trial Exhibits:  
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 501 - Payment Summary JA003339 – 

JA003732 

55/56/57/ 

58/59/60 

Trial Exhibit 508 – Helix Pay Application JA003733- 

JA003813 
60/61 

Trial Exhibit 510 - Unsigned Subcontract JA003814- 

JA003927 
61/62 

Trial Exhibit 512 - Helix’s Lien Notice JA003928- 

JA004034 
62/63 

Trial Exhibit 522 - Camco Billing 

JA004035- 

JA005281 

63/64/65/66/6

7/ 

68/69/70 

/71/72 

/73/74/75/ 

76/77 

01-17-18 Transcript Bench Trial (Day 1)5 JA001668- 

JA001802 
29/30 

Trial Exhibit 1 - Grading Agreement 

(Admitted) 

JA001803- 

JA001825 
30 

Trial Exhibit 2 – APCO/Gemstone 

General Construction Agreement 

(Admitted) 

JA001826- 

JA001868 
30 

Trial Exhibit 3 - Nevada Construction 

Services /Gemstone Cost Plus/GMP 

Contract Disbursement Agreement 

(Admitted) 

JA001869- 

JA001884 
30 

Trial Exhibit 4 - APCO Pay Application 

No. 9 Submitted to Gemstone (Admitted) 

JA001885- 

JA001974 
30/31/32 

Trial Exhibit 5 - Letter from J. Barker to 

A. Edelstein re: APCO’s Notice of Intent 

to Stop Work (Admitted) 

JA001975- 

JA001978 
32 

Trial Exhibit 6 - Letter from J. Barker to 

A. Edelstein re: APCO’s Notice of Intent 

to Stop Work (Admitted) 

JA001979- 

JA001980 
32 

Trial Exhibit 10 - Letter from J. Barker to 

A. Edelstein Re: Notice of Intent to Stop 

Work (Second Notice) (Admitted) 

JA001981- 

JA001987 
32 

 
5 Filed January 31, 2018 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 13 - Letter from A. Edelstein 

to Re. Nickerl Re: Termination for Cause 

(Gemstone) (Admitted) 

JA001988- 

JA002001 
32 

Trial Exhibit 14 - Letter from W. 

Gochnour to Sean Thueson Re: [APCO’s] 

Response to [Gemstone’s] Termination 

for Cause (Admitted)  

JA002002- 

JA002010 
33 

Trial Exhibit 15 - Letter from R. Nickerl 

to A. Edelstein Re: 48-Hour Notices 

(Admitted) 

JA002011- 

JA002013 
33 

Trial Exhibit 16 - Email from J. Horning 

to A. Berman and J. Olivares re: Joint 

Checks (Admitted) 

JA002014 33 

Trial Exhibit 23 - APCO Subcontractor 

Notice of Stopping Work and Letter from 

J. Barker to A. Edelstein Re: Notice of 

Stopping Work and Notice of Intent to 

Terminate Contract (Admitted) 

JA002015- 

JA002016 
33 

Trial Exhibit 24 - Letter from R. Nickerl 

to Clark County re: Notification of 

APCO’s withdrawal as General 

Contractor of Record (Admitted) 

JA002017- 

JA002023 
33 

Trial Exhibit 26 - Email from J. Gisondo 

to Subcontractors re: June checks 

(Admitted) 

JA002024 34 

Trial Exhibit 27 - Letter from A. Edelstein 

to R. Nickerl re: June Progress Payment 

(Admitted) 

JA002025- 

JA002080 
34 

Trial Exhibit 28 - Letter from J. Barker to 

A. Edelstein Re: Termination of 

Agreement for GMP (Admitted) 

JA002081 34 

Trial Exhibit 31 - Transmission of 

APCO’s Pay Application No. 11 as 

Submitted to Owner (Admitted) 

JA002082- 

JA002120 
34/35 

Trial Exhibit 45 - Subcontractor 

Agreement (Admitted) 

JA002121- 

JA002146 
35 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 162 - Amended and 

Restated General Construction 

Agreement between Gemstone and 

CAMCO (Admitted) 

JA002147- 

JA002176 
35/36 

Trial Exhibit 212 - Letter from Edelstein 

to R. Nickerl re: NRS 624 Notice 

(Admitted) 

JA002177- 

JA002181 
36 

Trial Exhibit 215 - Email from C. 

Colligan to Subcontractors re: 48-hour 

Termination Notice (Admitted) 

JA002182- 

JA002185 
36 

Trial Exhibit 216 - Email from C. 

Colligan re: Meeting with Subcontractors 

(Admitted) 

JA002186- 

JA002188 
36 

Trial Exhibit 506 – Email and Contract 

Revisions (Admitted) 

JA002189 – 

JA002198 
36 

01-18-18 Transcript – Bench Trial (Day 2)6 JA005284- 

JA005370 
78 

Trial Exhibit 535 – Deposition Transcript 

of Andrew Rivera (Exhibit 99) 

(Admitted) 

JA005371- 

JA005623 
78/79/80 

01-19-18 

 

Transcript – Bench Trial (Day 3)7 JA005624- 

JA005785 
80 

Trial Exhibit 231 – Helix Electric’s 

Amended Statement of Facts Constituting 

Notice of Lien and Third-Party 

Complaint (Admitted) 

JA005786- 

JA005801 
80 

Trial Exhibit 314 - Declaration of Victor 

Fuchs in support of Helix’s Motion for 

Partial Summary Judgment against 

Gemstone (Admitted) 

JA005802- 

JA005804 
80 

Trial Exhibit 320 – June-August 

Billings—not paid to APCO (Admitted) 
JA005805 80 

Trial Exhibit 321 – Overpayments to 

Cabinetec (Admitted) 
JA005806- 80 

 
6 Filed January 31, 201879 
7 Filed January 31, 2018 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 536 – Lien math 

calculations (handwritten) (Admitted) 

JA005807- 

JA005808 
80 

Trial Exhibit 804 – Camco 

Correspondence (Admitted) 

JA005809- 

JA005816 
80 

Trial Exhibit 3176 – APCO Notice of 

Lien (Admitted) 

JA005817- 

JA005819 
81 

01-24-18 Transcript – Bench Trial (Day 5)8 JA005820- 

JA005952 
81 

01-24-19 Transcript for All Pending Fee 

Motions on July 19, 2018 

JA007300- 

JA007312 
100/101 

 

 

 
8 Filed January 31, 2018 
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ORDR 
ERIC B. ZIMBELMAN, ESQ. 
Nevada Bar No. 9407 
RICHARD L. PEEL, ESQ. 
Nevada Bar No. 4359 
PEEL BRIMLEY LLP 
3333 E. Serene A venue, Suite 200 
Henderson, NV 89074-6571 
Telephone: (702) 990-7272 
Fax: (702) 990-7273 
ezimbelman@peelbrimley.com 
rpeel@peelbrimley.com 
Attorneys for Various Lien Claimants 

Electronically Filed 
1/2/2018 3:53 PM 
Steven D. Grierson 

~~o .. ullld'i..._ ....... '*' 

DISTRICT COURT 

CLARK COUNTY, NEV ADA 

APCO CONSTRUCTION, a Nevada CASE NO.: A571228 
corporation, 

Plaintiff, 

vs . 

GEMSTONE DEVELOPMENT WEST, INC., 
Nevada corporation; NEV ADA 
CONSTRUCTION SERVICES, a Nevada 
corporation; SCOTT FINANCIAL 
CORPORATION, a North Dakota 
corporation; COMMONWEALTH LAND 
TITLE INSURANCE COMP ANY; FIRST 
AMERICAN TITLE INSURANCE 
COMP ANY and DOES I through X, 

Defendants. 

AND ALL RELATED MATTERS. 

DEPT. NO.: XIII 

Consolidated with: 
A571792, A574391, A577623, A580889, 
A583289, A584730, and A587168 

ORDER GRANTING PEEL BRIMLEY 
LIEN CLAIMANTS' MOTION FOR 
PARTIAL SUMMARY JUDGMENT 
PRECLUDING DEFENSES BASED 
ON PAY-IF-PAID AGREEMENTS 

This matter came on for hearing November 16, 2017, before the Honorable Mark 

Denton in Dept. 13 on the Peel Brimley Lien Claimants' ("PB Lien Claimants")1 Motion for 

Partial Summary Judgment Precluding Defenses Based on Pay-if-Paid Agreements ("the 

Motion"). Joinders were filed by Zitting Brothers, Construction, Inc., William A. 

Leonard/Interstate Plumbing and Air Conditioning LLC, National Wood Products, Inc., E&E 

Fire Protection LLC, and United Subcontractors, Inc. (collectively, "the Joining 

1 The Peel Brimley Lien Claimants are: Cactus Rose Construction, Fast Glass Inc., Heinaman Contract Glazing, 
Helix Electric of Nevada, LLC, SWPPP Compliance Solutions, LLC, and Buchele, Inc. The Peel Brimley law firm 
has since withdrawn from representation ofBuchele, Inc. 

Case Number: 08A571228 
JA001662
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Subcontractors") APCO Construction ("APCO") and Cameo Pacific Construction, Inc. 

("Cameo") opposed the Motion. The issues having been well-briefed and argued and the Court 

being fully advised in the premises, the Court is persuaded that the Motion has merit and should 

be granted. 

A. Findings of Fact. 

Specifically, but without limitation, there are no genuine issues of material fact as 

follows: 

1. This action arises out of a construction project in Las Vegas, Nevada known as 

the Manhattan West Condominiums Project ("the Project") located at West Russell Road and 

Rocky Hill Street in Clark County Nevada, APNs 163-32-101-003 through 163-32-101-005, 

163-32-101-010 and 163-32-101-014 (the "Property" and/or "Project"), owned by Gemstone 

Development West, Inc. ("Gemstone" or the "Owner"). 

2. The Owner hired APCO and, subsequently, Cameo as its general contractors, 

who in turn entered into subcontract agreements with various subcontractors including the PB 

Lien Claimants and the Joining Subcontractors. In December 2008 the Owner suspended the 

Project and advised the various contractors that the Owner's lender did not expect to disburse 

further funds for construction. Numerous contractors, including the PB Lien Claimants, the 

Joining Subcontractors, APCO and Cameo recorded mechanic's liens against the Property. 

3. After several years of litigation and a Writ Action to determine the priority of the 

various lienors ( during which the Property was sold, the proceeds of the same held in a blocked 

account and this action was stayed), the Nevada Supreme Court ruled that the Owner's lenders 

had priority over the proceeds of the sale of the Property, holding that the NRS Ch. 108 

mechanic's liens were junior to the lenders' deeds of trust. The Court subsequently ordered the 

proceeds be released to the lender. Thereafter, the stay was lifted and the PB Lien Claimants, 

Joining Subcontractors and others continued to pursue claims for non-payment from APCO and 

Cameo. 
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4. APCO and Cameo assert defenses to the various subcontractor claims based on 

so-called "pay-if-paid agreements" (hereinafter referred to generally as "Pay-if-Paid"). 

Specifically but without limitation, APCO and Cameo rely on language in the APCO 

Subcontract Agreement that was adopted by way of a Ratification Agreement between Cameo 

and some of the subcontractors, that APCO and Cameo have no obligation to pay the 

subcontractors for the work materials and equipment they furnished to the Project ("the Work") 

unless and until the Owner pays APCO and Cameo for the Work. APCO and Cameo claim that 

they have not been paid, in whole or in part, for the Work and/or that the Owner by-passed them 

by making or intending to make payments to subcontractors through a voucher control 

company, Nevada Construction Services ("NCS"). Among other provisions, APCO and Cameo 

rely upon the following: 

II/ 

3. 4 Any payments to Subconh·actor shall be conditioned upon receipt of the 
actual payments by Contractor from Owner. Subcontractor herein agrees to 
assume the same risk that the Owner may become insolvent that Contractor 
has assumed by entering into the Prime Contract with the Owner. 

3. 5 Progress payments will be made by Contractor to Subcontractor within 15 
days after Contractor actually receives payment for Subcontractor's work.from 
Owner. Any payments to Subconh·actor shall be conditioned upon receipt of 
the actual payments by Contractor from Owner. Subcontractor herein agrees 
to assume the same risk that the Owner may become insolvent that Contractor 
has assumed by entering into the Prime Contract with the Owner. 

3.8 The JO percent withheld retention shall be payable to Subcontractor upon, 
and only upon the occurrence of all the following events, each of which is a 
condition precedent to Subcontractor's right to receive final payment 
hereunder and payment of such retention: ... (c) Receipt of final payment by 
Contractor from Owner. 

3.9 Subcontractor agrees that Contractor shall have no obligation to pay 
Subcontractor for any changed or extra work performed by Subcontractor 
until or unless Contractor has actually been paid for such Work by the owner. 

4.2 The Owner's payment to Contractor of extra compensation for any such 
suspension, delay, or acceleration shall be a condition precedent to 
Subcontractor's right, if any, to receive such extra compensation from 
Contractor. 
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5. Each of these provisions represents or contains Pay-if-Paid such that, if enforced, 

may allow APCO and Cameo to deny payment to their subcontractors for work performed on 

the grounds that APCO and Cameo have not been paid. 

6. Any finding of fact herein that is more appropriately deemed a conclusion of law 

shall be treated as such. 

B. Conclusions of Law. 

As discussed below, Pay-if-Paid is void and unenforceable in Nevada and, as a result, 

the Motion to Preclude Defenses based on Pay-if-Paid Agreements in GRANTED. 

1. In 2008 the Nevada Supreme Court declared Pay-if-Paid void and unenforceable 

as against Nevada's public policy because "Nevada's public policy favors securing payment for 

labor and material contractors." Lehrer McGovern Bovis, Inc. v. Bullock Insulation, Inc., 124 

Nev. 1102, 1117-18, 197 P.3d 1032, 1042 (Nev. 2008). The Bullock Court noted that "because 

a pay-if-paid provision limits a subcontractor's ability to be paid for work already performed, 

such a provision impairs the subcontractor's statutory right to place a mechanic's lien on the 

construction project." 124 Nev. at 1117 n. 51 (citing Wm. R. Clarke C01p. v. Safeco Ins. Co., 15 

Cal. 4th 882, 64 Cal. Rptr. 2d 578,938 P.2d 372,376 (Cal. 1997)' 

2. Nevada's statutory schemes designed to secure payment to contractors and 

subcontractors in the construction industry as a whole are remedial. See Hardy Companies, Inc. 

v. W.E. O'Neil Const. Co., 245 P.3d 1149, 1155 (Nev. 2010) (citing Las Vegas Plywood v. D & 

D Enterprises, 98 Nev. 378,380,649 P.2d 1367, 1368 (1982)). As stated in Bullock: 

Underlying the policy in favor of preserving laws that provide contractors secured 
payment for their work and materials is the notion that contractors are generally in a 
vulnerable position because they extend large blocks of credit; invest significant time, 
labor, and materials into a project; and have any number of workers vitally depend 
upon them for eventual payment. We determine that this reasoning is persuasive as it 
accords with Nevada's policy [avorillg contractors' rights to secured payment for 
labor, materials, alld equipment furnished. 

Bullock, 124 Nev. at 1116 (emphasis added). 

II I 
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3. Despite the fact that the Bullock decision involved mechanic's liens, the Court 

rejects as without merit the argument that the public policy rationale of Bullock is limited to the 

concept of security or does not apply when there is no security such as in the present case, where the 

Property has been sold and the proceeds have been released to senior lienors. Among other things, 

the tenn "secured payment" utilized by Bullock, at 1116, uses "secured" as an adjective and 

"payment" as a noun. 

4. By way of a footnote, the Bullock Court noted that the Nevada Legislature 

"amended NRS Chapter 624 to include the prompt payment provisions contained in NRS 624.624 

through 624.626. Pay-if-paid provisions entered into subsequent to the Legislature's amendments 

are enforceable only in limited circumstances and are subject to the restrictions laid out in these 

sections." 124 Nev. at 1117 n. 50. No such "limited circumstances" exist in this case. 

5. NRS 624.624(1) provides for the obligation of prompt payment by a higher-tiered 

contractor (such as APCO and Cameo) to a lower-tiered subcontractor (such as the PB Lien 

Claimants), as follows: 

Except as otherwise provided in this section, if a higher-tiered contractor enters into: 

(a) A written agreement with a lower-tiered subcontractor that includes a schedule for 
payments, the higher-tiered contractor shall pay the lower-tiered subcontractor: 

( l) On or before the date payment is due; or 
(2) Within 1.0 days after the date the higher-tiered contractor receives payment 
for all or a portion of the work, materials or equipment described in a request 
for payment submitted by the lower-tiered subcontractor, 
-. whichever is earlier. 

(b) A written agreement with a lower-tiered subcontractor that does not contain a 
schedule for payments, or an agreement that is oral, the higher-tiered contractor shall 
pay the lower-tiered subcontractor: 

( l) Within 30 days after the date the lower-tiered subcontractor submits a 
request for payment; or 
(2) Within 10 days after the date the higher-tiered contractor receives payment 
for all or a portion of the work, labor, materials, equipment or services 
described in a request for payment submitted by the lower-tiered subcontractor, 

-. whichever is earlier. 

NRS 624.624(1) (emphasis added). 
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6. Stated simply, if there is a "schedule of payments" in an otherwise enforceable 

written agreement, the higher-tiered contractor must pay the lower-tiered subcontractor - at the 

latest - on the date payment is due. If there is no enforceable written agreement containing a 

schedule of payments, the payment is due to the lower-tiered subcontractor - at the latest - within 30 

days of its request for payment. Under either circumstance it has been approximately nine years 

since payments on the Project ceased to be made. 

6. The Court also rejects the argument that the "schedule of payments" delays the 

obligation of payment until "within 15 days after Contractor actually receives payment for 

Subcontractor's work from Owner." Because the expiration of 15 days is itself dependent upon 

payment being received from the Owner, this is not a "schedule of payments" but rather simply 

another form of Pay-if-Paid. 

7. Any conclusion of law herein that is more appropriately deemed a question of 

fact shall be treated as such. 

IT IS THEREFORE ORDERED as follows: 

1. The Peel Brimley Lien Claimants' Motion for Partial Summary Judgment 

Precluding Defenses Based on Pay-if-Paid Agreements GRANTED; and 

2. APCO and Cameo may not assert or rely upon any defense to their payment 

obligations, if any, to the PB Lien Claimants and the Joining Subcontractors that 

is based on a pay-if-paid agreement. ,/ 

~1aq·~ / 
IT IS SO ORDERED this ,;t,._L day of t:mb r, 2017. 

Submitted by: 

MLEYLLP 

E L , SQ. (9407) 
RIC L. PEEL, ESQ. (4359) 
3333 E. Serene Avenue, Suite 200 
Henderson, NV 89074-6571 
Attorneys for Various Lien Claimants. 
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WEDNESDAY, JANUARY 17, 2018 AT 10:05 A.M. 

 

 THE MARSHAL:  All rise.  The Judicial District Court, Department XIII is now 

in session.  The Honorable Mark R. Denton presiding. 

THE COURT:  Good morning.  Please be seated. 

 We’re convening for a non-jury trial in the case of APCO Construction 

versus Gemstone Development West, Inc., et al. 

 Please state appearances of Counsel, identify parties and party 

representatives who are present today. 

MR. JEFFERIES:  Randy Jefferies and Mary Bacon of the Law Firm of 

Spencer Fane on behalf of APCO, along with Joe Pelan and Lisa Lynn with APCO. 

THE COURT:  All right. 

MR. ZIMBELMAN:  Morning, Your Honor.  Eric Zimbelman on behalf of Helix 

Electric, Heinaman Contract Glazing, Cactus Rose Construction, Fast Glass Inc., 

and SWPPP Compliance Solutions.  And with me is Andy Rivera from Helix. 

THE COURT:  All right.   

As I indicated, this is the time set for a non-jury trial.  Are Counsel and 

the parties ready to proceed? 

 MR. TAYLOR:  Just to -- 

 THE COURT:  I’m sorry -- 

 MR. TAYLOR:  -- to complete the list, John Taylor and Judy Hirahara on 

behalf of National Wood Products. 

 THE COURT:  All right. 

  All right.  Counsel ready to proceed? 

 MR. JEFFERIES:  Yes, we are, Your Honor. 
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 THE COURT:  All right.  Do you wish to make an opening statement? 

 MR. JEFFERIES:  I wish to make a few opening comments, both procedural 

and substantive.  Technically the way the pleadings are structured, APCO is the 

Plaintiff against Gemstone.  As we sit here today, Gemstone’s Default has been 

entered, Answer and Counterclaim stricken, there was a Motion for Summary 

Judgment that APCO had filed that according to the minute entry was granted.  We 

can’t seem to locate an order finalizing that -- 

 THE COURT:  What -- refresh my recollection as to when that happened?  I 

know -- I think it’s referenced in the Pretrial Memorandum, but. 

 MR. JEFFERIES:  It is, it would have been -- 

 MS. BACON:  June 2013. 

 MR. JEFFERIES:  2013. 

 THE COURT:  That’s before I had the case, is that correct? 

 MR. JEFFERIES:  Yes, Your Honor. 

 THE COURT:  Okay.  

 MR. JEFFERIES:  So I think given the fact that we’re here at trial we need 

clean up that part of the case and so, as a Plaintiff we have proposed, and I believe 

the parties are in agreement, that APCO would present some general background 

information on its relationship with Gemstone, so you understand the project and 

kind of that timeline.  I know we’ve had a ton of briefing, but so that we have it in the 

record.   

At which point, APCO does not have claims against its subcontractors 

who work for it on the project.  So at that point, I think the parties are in agreement, 

we will switch to the affirmative claims of Helix versus APCO, National 

Wood/CabineTec against APCO.  Once they get their claims into the record we 
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would present our rebuttal to those. 

THE COURT:  I see. 

MR. JEFFERIES:   And so that’s procedurally how we would propose to 

proceed.   

We’ve also agreed that the scope of cross will not be limited to direct so 

that we can call witnesses just one time.  It may make for a somewhat procedurally 

awkward record or timing of any Rule 50 Motions, but we’ll try and discuss that 

amongst ourselves once we see how the evidence comes in and then alert Your 

Honor.   

 So that’s procedurally how we would propose to proceed and I think the 

parties are in agreement. 

THE COURT:  Is that correct? 

MR. TAYLOR:  Yes, Your Honor. 

MR. ZIMBELMAN:  That is accurate, Your Honor.  You know, we aren’t going  

to obviously give up a right to recall a witness, in the appropriate circumstance, but 

we do think efficiency is important. 

THE COURT:  All right. 

MR. JEFFERIES:  Yesterday, Your Honor, we filed a trial brief just -- I’m 

hoping, Your Honor, has it I don’t intend to repeat everything that is in there but   

from -- 

THE COURT:  So the com -- the comments you’re making now relate to the 

nature of the case and the nature of the proceedings -- opening statements will be 

made in the posture that you’ve agreed upon, right?  With the subcontractors    

going -- making their opening statements first.  It’s in effect -- 

MR. JEFFERIES:  We can do that. 
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THE COURT:  -- going to be deemed the Plaintiffs, right? 

MR. ZIMBELMAN:  It’s really of none ever -- no import, Your Honor.  I know 

Your Honor, is going to give every party an opportunity to put on their case.  So -- 

THE COURT:  No, and I mean your -- 

MR. ZIMBELMAN:  -- if he wants to make his opening, it’s fine with me. 

THE COURT:  From the standpoint -- yeah, but I mean what we’re   

proceeding -- as I understand it, the subcontractors are in effect Plaintiffs -- 

MR. ZIMBELMAN:  That’s true. 

THE COURT:  -- now, right? 

MR. ZIMBELMAN:  That is correct. 

THE COURT:  So they’re the ones who are going to have the burden of 

proceeding and proof, right? 

MR. ZIMBELMAN:  This is true. 

THE COURT:  Generally the -- those are -- the parties that have that -- those 

burdens are the ones that make the initial opening statements, okay. 

MR. ZIMBELMAN:  Sure. 

THE COURT:  Telling the Court what the evidence is going to show. 

MR. ZIMBELMAN:  Absolutely. 

THE COURT:  Okay.  My understanding of what Counsel just said had to do 

with the agreements that have been reached by Counsel in the posture of the 

proceeding. 

MR. ZIMBELMAN:  Uh-huh. 

THE COURT:  I think you also wanted to say something about the history of 

the case or whatever.  I don’t want to cut you off on that, it’s just that I want to make 

sure we’re all on the same page relative to what’s being done at a given time. 
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MR. JEFFERIES:  I can sit down and let them make any opening remarks. 

THE COURT:  Okay.  

MR. ZIMBELMAN:  That’s fine. 

THE COURT:  All right. 

OPENING STATEMENT 

BY MR. ZIMBELMAN:   

You know again, the Claimants have relatively straightforward cases, 

right.  We did some work, we didn’t get paid for that work, and we’re going to show 

you how much we’re owed. 

There are a number of issues that are primarily being asserted by 

APCO in an attempt to deflect from that obligation to pay.  And the case is probably 

going to center around a lot of those things and we’re going to respond to those 

appropriately and in due course.   

But I will tell the Court that with respect to the pretrial memo that was 

filed, we didn’t sign that because -- and nor did anybody else other than APCO, we 

kind of ran out of time and we were still negotiating one of the issues, which was this 

question of the APCO judgement against -- or Summary Judgement against 

Gemstone.  And we wanted to point out, which Mr. Jefferies appropriately did that 

there was a verbal order reflected in the minute order that their motion was granted 

but we don’t have any written order.  And that minute order reflects some 

amendments or adjustments to be made and we have no idea what those are -- just 

so the Court understands.   

We understand they filed a Motion for Summary Judgement and we 

understand Gemstone had effectively defaulted and we understand that the Court 

was inclined to grant their Motion for Summary Judgement for approximately 20 
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million dollars, all well and good, but there isn’t a written document that we can point 

to, to really understand what the basis of that was. 

The other issue is -- and this is entirely on me and I will apologize to the 

Court for this, I had an incorrect claim amount with respect to monies earned by 

Helix while Camco was on site as Gemco’s -- Gemstone’s general contractor.  

As Court’s going to recall from the myriad of times we’ve been here and 

the briefing, APCO entered into a contract with Gemstone.  And APCO hired 

subcontractors to work on the project , including my clients, at least my client Helix 

and in approximately August/September timeframe they stopped working on the 

project.  There was a dispute about who terminated who, but in any event, they 

stopped working and Gemstone went out and got Camco to come in.   

And well you’re going to see from the Camco relationship with 

Gemstone was effectively they were paid $100,000 to sort of push paper back and 

forth.  And a couple months later the project closed when the lender ran out of 

money.  And so the subcontractors who had been working for APCO and then were 

being told you well now you got to work for Campo, like Helix, were caught in the 

middle and spent the better part of those -- that period of time negotiating 

agreements.   

Well you’ve seen from APCO’s Trial Brief is that Helix asserted that it 

entered into a ratification agreement with Camco it did so in its initial pleading.  And 

that’s a mistake.  And we regret that and we’re going to ask the Court to allow us to 

amend it -- retract that statement because it’s just not true. 

The purpose of the trial is to seek the truth and the truth is that 

agreement was never consummated and so it just doesn’t exist.  It exists as a draft 

and the evidence will demonstrate that. 
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In any event -- 

 THE COURT:  Did you say consummated?  How about executed?  You’re 

saying -- 

 MR. ZIMBELMAN:  That will work too.  One or the other, I’m trying to keep it 

clean. 

 THE COURT:  Okay.  

BY MR. ZIMBELMAN:   

  In any event, you’ll actually see that there’s some dispute about the 

extent to which the APCO/Helix subcontract has been executed.  It has been 

signed, but there’s a thing called the Helix Amendment you’re going to hear a lot 

about and the Helix Amendment was Helix’s attempt to amend the contract, send it 

over to APCO, APCO marked it up, signed it, and returned it.  And even very late in 

the day, there were still negotiations going on about what the contract actually said 

because the Helix Amendment attempts to amend, strike, change, certain important 

provisions that are going to be part of this dispute -- part of this trial.  And so we’re 

going to be delving into that in substantial detail.  

  But we’re also going to show, when it comes to our point -- put on our 

case in chief, we’re going to show that Helix remains to be unpaid $505,021, while 

APCO was the general contractor.  That is to say amounts still owing from pay 

applications submitted to APCO, and yes, that is essentially our retention.  And 

APCO’s position is, we’re not entitled to retention because we didn’t complete the 

project.  Interesting theory, given that they stopped work on the project.  

Nonetheless, I will show you that that’s both contractually incorrect and just unfair 

and unjust. 

  In addition, Helix earned and was unpaid 834,476.45 under Camco.  
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That’s a correction to the Pretrial Memo.  Again, that’s entirely on me, I had failed to 

account for the final pay application that Helix submitted through APCO -- Camco. 

  There’s going to be a dispute about whether or not the subcontractors, 

including Helix and including Natural Wood or CabineTec, whether there was any 

kind of a novation, such that the subcontractors stopped looking to APCO, right.  

And agreed pursue their money only against Camco, who has this odd construction 

management type agreement with the owner.   

Our position, very plainly is that that’s not the case and they can’t 

demonstrate that the elements of novation -- National Wood has briefed that very 

well.  We adopt their briefing to that extent and to the extent that it applies factually 

to Helix. 

  Once Helix is complete, we intend to put on Plaintiff’s -- well I should 

say that Helix will demonstrate it’s claims both against APCO and against Camco.  

Camco’s attorney is not here.  He knew it was coming.  He knew it was happening.  

You know, frankly I’m not sure what defense they intend to put on, if any.  We have 

really not choice but to put on our claims against the Camco monies, let’s call them 

that, the monies earned under the Camco regime.  Because we’re asserting them 

against APCO as well, we’re asserting that there has been novation.  And we’re 

asserting that APCO remains responsible and liable.   

In any event, once we do that once National Wood has had their 

opportunity, once APCO has had their chance to put on their rebuttals then we’ll 

move on to the Camco phase of the case, and that’s going to be Heinaman, Cactus 

Rose, Fast Glass, and SWPPP Compliance.  Can’t promise you that all four of those 

clients are actually going to show up and testify, Your Honor, so just a little heads 

up.  But I know that Heinaman will, and I know the Cactus Ro -- excuse me Fast 
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Glass will.  Heinaman has a claim of about $187,000 entirely against Camco.  And it 

has a unique agreement, it’s essentially a letter of intent to proceed that says unless 

there’s another written agreement, the letter of intent controls.  There’s no pay-if-

paid, even if that were still an issue. 

Cactus Rose has a similar situation.  They have a time and materials 

authorizations that were provided by Camco and they work pursuant to those and 

not the Camco subcontract agreement.   

Fast Glass has the Camco subcontract agreement, it’s owed $199,000.  

Cactus Rose is owed $238,627.  All these numbers are accurately stated in the 

Pretrial Memo.  And SWPP Compliance worked under bid proposal documents as 

opposed to a -- again it was opposed to the Camco subcontract and it’s owed 

$117,470.   

So we’ll try to efficiently present those claims to you and hopefully get 

through this in the two weeks allotted.  

Thank you, Your Honor. 

 THE COURT:  Thank you. 

OPENING STATEMENT 

BY MR. TAYLOR:   

  Good morning, Your Honor. 

  National Wood Products, is in this case, as a Claimant and Intervention 

advancing the claims of CabineTec.  CabineTec didn’t pay National Wood, National 

Wood -- we got a judgement against CabineTec and as a result is now the owner of 

that -- of CabineTec’s claim.  We filed a Trial Brief this morning, submitted a copy to 

your able staff so I won’t belabor everything that’s in there but we’ll talk about a 

couple of the overlying issues.   
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   The one issue that -- there’s a lot of talk about delay and people not 

doing work and whatever.  I think that the evidence will be very clear that CabineTec 

was either on schedule or ahead of schedule all the way through, even to the point 

of -- at one point in time, CabineTec had cabinets that were already prepared, but 

there were no walls yet to hang them on so they brought cabinets and stored them 

onsite.  So that’s not the issue. CabineTec’s work -- no one has ever complained 

about the quality of it, so that’s not the issue.   

The primary issue with regard to APCO and CabineTec fall into two 

categories.  One is the novation issue.  The history of that -- in July of 2008 APCO 

said we’re stopping the job with regard to Gemstone, but told the subcontractors, by 

the way you’re still under contract with us and until we tell you in writing that our 

contract is canceled, it is not.  In August, APCO did the same thing.  So they said 

hey look, we’re stopping the job and you’re still under contract with us until we tell 

you otherwise in writing.  The subcontractors are left in somewhat of a limbo in that 

situation.  They’re still supposedly under contract, but they understand that APCO 

may be walking away.   

Well CabineTec, since they were told that they were still under contract, 

they continued to work.  They never got any notice in writing or otherwise from 

APCO saying that the subcontract had been terminated.  So in fact in -- APCO says 

that they actually terminated their prime contract in early September -- never told 

subcontractors they had canceled.  Late in September there’s a joint check issued.  

APCO signs a joint check to give CabineTec its one payment, suggesting that 

APCO’s still in the mix.  However, in December -- December 1st of 2008, CabineTec 

signed a subcontract with Camco, which had an effect date of August 26th.  APCO 

says because you signed this new subcontract with an effective date of August 26th, 
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you have now somehow released us from all the work you did after August 26th.    

I submit that the evidence will show that there was no novation.  APCO 

was never involved in any contract -- new contract to change the terms.  CabineTec 

never did anything to release APCO, instead APCO and Gems --and Camco remain 

jointly on the hook for all of that work because the APCO contract -- subcontract 

remained in place.  That’s the novation issue. 

The second issue is the retention issue.  The retention issue is, in our 

opinion, just another version of the pay-if-paid provision.  And this work was done, 

the ten percent was earned, the contract is now over, the retention is due and 

should be paid.  It would be totally unfair to say that merely because someone 

stopped the project before it was actually finally, finally done that all the 

subcontractors have to take a ten percent haircut. 

I believe that this contract has been terminated since 2008, 

CabineTec’s work was done in 2008, the retention is now due and owing and should 

be paid. 

Thank you. 

 THE COURT:  Okay.   

  Oppose to make an opening? 

OPENING STATEMENT 

BY MR. JEFFERIES:   

  As was pointed out in our Bench Memo, each of the subcontracts in 

paragraph 3.8 has a retention payment schedule.  The retention as will be explained 

by Mr. Pelan, our first witness, is not money that APCO has, receives, and retains.  

It is retained by the owner/lender.  You will hear unrefuted evidence that APCO 

never received the retention that the subcontractors are now seeking from it.  You 
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will also hear unrefuted evidence that consistent with the subcontract, these two 

subcontractors never billed APCO for their retention.  They knew the intent of the 

agreement and standing here today out of all these boxes of exhibits you won’t find 

one bill to APCO for retention. 

  Under Nevada law, APCO has an obligation to pay that retention in 

accordance with the subcontract retention payment schedule, similar to your Big-D 

case that you tried, and/or within ten days of receipt of that money.  That money was 

never received.   

What you will hear evidence of that APCO provided notice of breach to 

the owner, Gemstone, for nonpayment.  You will also see on those same exhibits 

the subcontractors are copied.  They understand what is going on.  APCO is going 

to suspend pursuant to Nevada’s statute.  These two subcontractors made the 

affirmative choice to proceed with the project despite notice of those payment issues 

and work under contract with Camco. 

I’m going to talk about National Wood first because it’s probably the 

easiest.  Up until the close of discovery, in this case, at the end of October, National 

Wood had filed two 16.1 damage disclosures that we’ve marked as evidence, so 

they’re in the record, claiming that they were only after $30,000 from APCO that 

consisted of retention of approximately $17,000 and then they added interest and 

attorney’s fees.   

So from the defense of that claim -- not -- certainly not conceding 

entitlement by any means, we were operating under the presumption that they were 

seeking $30,000 max from APCO.  That was the subject of some briefing and you’re 

ruling was you wanted to review the disclosures so you could see the context within 

which I make that statement. 
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After close of discovery, for the first time, National Wood did a 16.1 and 

indicated that they wanted over $1.1 million dollars from APCO.  And to get there 

what they’ve done is they’ve said we want APCO to pay for all of the work and 

materials that were provided at the direction of Gemstone and Camco from APCO.   

And I would submit to you that -- you talk about fairness, APCO went 

out of its way to ensure that these subcontractors were paid everything for the work 

that they performed on APCO’s watch.  September 5, 2008, will be a critical date for 

you because that will be the culmination of our paying statutory nonpayment notices.  

And the joint check that has been referred to is absolutely correct.  APCO stopped 

receiving payments, but what it did do is it made arrangements for Gemstone to pay 

these two subcontractors, and all the subcontractors for all amounts that they billed 

at the direction of APCO, when it was the prime contractor. 

The other thing you’ll note, is as soon as the prime contract is 

terminated by APCO for nonpayment, these two subcontractors start billing Camco.  

And you’re going to see in the records that they continued this retention billing, it just 

rolls over because it’s a project account.  It’s not an APCO account, it’s a project 

account.   

So their first billing to Ap -- excuse me to Camco, after APCO’s off the 

job, shows the retention because it is a project liability.  It’s not APCO’s liability.  And 

I would say to the -- paragraph 3.8, it is referenced in our memo, that lists the 

preconditions for APCO having responsibility for payment of retention.  There will be 

no evidence, in this case, that any of those preconditions were met.  That will be 

unrefuted. 

And APCO correspondently must also concede that it did not meet the 

prime contract requirements for the release of its retention from Gemstone.  The 
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project clearly was not complete when APCO terminated the prime contract and 

you’ll hear evidence that even at the end of December when the job shuts down for 

lack of funding, the job’s still not complete, which is a express precondition to -- one 

of five preconditions to APCO’s responsibility to pay retention. 

The fact is prior to Mr. Morris standing up in this courtroom and telling 

everybody that Camco didn’t have any money, these two subcontractors knew that 

this was a retention issue between APCO and now they’re seeking to increase their 

claims to make APCO responsible for all materials delivered to the job including 

those to Camco.  And you talk about unfairness, that’s unfair. 

So I presume, just procedurally that at the end of the evidence you’re 

going to request some briefing, proposed findings of fact and that’s more of a 

question then anything.  So we intend to, via through the parties, stipulating the 

exhibits in so we don’t waste too much trial time.  Hopefully get through the 

evidence fairly quickly and then do a post-hearing brief. 

 THE COURT:  Okay.  Thank you.   

  So will the Peel Brimley Claimants be presenting the first aspect of the 

case? 

 MR. ZIMBELMAN:  I’m sorry I couldn’t hear you, Your Honor. 

 THE COURT:  Will the Peel Brimley Claimants be presenting the first aspect 

of the case, now, then? 

 MR. ZIMBELMAN:  Right, well as Mr. Jefferies indicated, APCO wants to put 

on a witness to kind of provide some background -- 

 THE COURT:  Okay.  

 MR. ZIMBELMAN:  -- to talk about the prime contract and presume we got the 

subcontract.  I’ll do some cross of their witness and probably -- that will probably 
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help establish some part of my case as well and then we’ll move -- 

 THE COURT:  Okay.  

 MR. ZIMBELMAN:  -- inadvertently at least to Helix. 

 THE COURT:  Okay.  Thank you. 

 MR. JEFFERIES:  So, Your Honor, we would call Mr. Pelan to the stand. 

JOE PELAN 

[having been called as a witness and being first duly sworn, testified as follows:] 

 THE CLERK:  Please state your name for the record and spell both your first 

and your last name, please. 

 THE WITNESS:  Joe Pelan.  J-O-E, P-E-L-A-N. 

 THE CLERK:  Thank you. 

 THE COURT:  You can sit down. 

 MR. JEFFERIES:  Your Honor, for your sanity and the logistics of -- I 

understand where possible you would like us to use the Elmo.  We have a lot of 

exhibits and I’m going to be the first to apologize because when we added numerical 

exhibits to the end some of them got out of chron order.  Some of these documents, 

as you may suspect, are fairly lengthy contracts and so other than referencing them 

generally -- so you understand the background, I don’t intend to put them up on the 

Elmo unless you want me to. 

DIRECT EXAMINATION 

BY MR. JEFFERIES: 

 Q If you would grab the notebook that has the first set of exhibits, but 

before we get to that, sir.  Where are you employed? 

 A APCO Construction. 

 Q And what is your position? 
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 A I’m general manager. 

 Q How long have you been with APCO Construction? 

 A Since 2003. 

 Q Okay.  Can you give his Honor a sense of your experience in the 

construction industry? 

 A I started when I was 21 and I’m 61.  I ran a framing company in Illinois 

for ten years before I moved to Las Vegas and I worked for a few general 

contractors here before -- started with Las Vegas Paving in 1999 and then moved 

over to APCO in 2003. 

 Q Okay.  Now I may, short handedly say the project, sir, and when I do, 

please understand that I’m referring to the Manhattan West Project that APCO 

contracted with Gemstone Development West Inc., okay? 

 A Yes.  

 Q What was your role on the project? 

 A I assisted -- the project started with my super -- my superior at that time 

and his name was Randy Nickerl and then he had hired Sean Bown [phonetic] to be 

the project manager.  We had a lot of work going on in the beginning of that project 

so they put the project together.  And then after it was going for two or three months, 

I would jump in and help write letters and sit in some of the subcontractor or owner’s 

meetings when Mr. Nickerl was unavailable.  And kind of help the accounting 

department when they needed it, as well. 

 Q Okay.  So would it be fair to say you assis -- you assisted the project 

manager during what time period? 

 A Late 2007 through August of 2008. 

 Q Okay.  Can you look at Exhibit 1?  And, Your Honor, this is not worth 
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you looking at -- I will. 

 THE COURT:  When you reference Exhibit 1 are you -- is this an Exhibit that 

has been stipulated to? 

 MR. JEFFERIES:  I believe so. 

 MR. ZIMBELMAN:  I’m sorry. 

 MR. JEFFERIES:  Exhibit 1 is -- been stipulated to. 

 MS. BACON:  It was not. 

 MR. ZIMBELMAN:  It was on a grading agreement?  No objection. 

 THE COURT:  All right.  Yeah.  What I’ll ask you to do is if something’s 

deemed to be stipulated, you can refer to as an Exhibit. 

 MR. JEFFERIES:  Understood. 

 THE COURT:  If it hasn’t been stipulated refer to it as a Proposed Exhibit     

just -- 

 MR. JEFFERIES:  Yeah. 

 THE COURT:  -- for the record. 

[Colloquy between the Court and the Clerk] 

 THE COURT:  Right.  So at least the Clerk and the Court will know if you’re 

referring to it as exhibit that down the road it will be admitted as an exhibit. 

 MR. JEFFERIES:  I understand and -- 

 THE COURT:  Without objection. 

 MR. JEFFERIES:  And over the lunch break we -- procedurally we exchanged 

objections and this I don’t believe received an objection.  So we’ll -- I would propose 

that the parties formalize the admission of these documents and we’ll try to do      

that -- 

 THE COURT:  All right. 
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 MR. JEFFERIES:  -- over lunch hour. 

 THE COURT:  Very good.  Thank you. 

  So this is the Grading Agreement, right?  Okay.  

 MR. JEFFERIES:  Yes.   

 THE COURT:  Okay.  

BY MR. JEFFERIES:    

 Q Showing you what we’ve marked as Exhibit 1, for identification 

purposes, can you identify this for me, please? 

 A So it was a grading contract between Gemstone and APCO 

Construction. 

 Q Okay.  And this -- was this the initial contract between APCO and 

Gemstone? 

 A Yes.  

 Q Okay.   

 MR. JEFFERIES:  I move for the admission of Exhibit 1. 

 MR. ZIMBELMAN:  No objection. 

 THE COURT:  It’s admitted 

 MR. JEFFERIES:  I think it’s by stipulation, yeah. 

 THE COURT:  It’s admitted. 

[EXHIBIT 1 ADMITTED] 

BY MR. JEFFERIES:    

 Q And what was the purpose of this grading agreement dated April 17, 

2007? 

 A Well my understanding is that Mr. Edelstein, the owner of Gemstone, 

wanted to get started on the project.  And so he was going to issue a separate 
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grading contract while he was carrying the loan and finalizing his design documents 

and requiring permits for the buildings.  So this was to facilitate the excavation that 

needed to occur. 

 Q Okay.  Sir, would you turn to Exhibit 2?   

MR. JEFFERIES:  And, Your Honor, this is the main contract that I intend to 

walk the witness through a couple different provisions. 

 THE COURT:  All right. 

BY MR. JEFFERIES:    

 Q Sir, showing you propo -- what we marked as Exhibit 2, for identification 

purposes, can you identify this for me? 

 A Yes.  This is a contract to do phase one and phase two for the buildings 

at the site. 

 Q Okay.  And explain to the Court what this project involved in terms of 

the type of buildings. 

 A Well there were two commercial buildings that set alongside Russell 

Road; four story buildings that would -- at the time they had thought that it would be 

a medical facility or some retail and that type of thing; and then there was a nine 

story condominium building, glass and steel; and then two, four story, wood framed 

buildings on the project.  So the first phase -- in the first phase there were five 

buildings to be built. 

 THE COURT:  And what was the last ones were, two wood -- you said, what 

did you say about those? 

 THE WITNESS:  They were wood framed buildings, four stories. 

 THE COURT:  Okay.  

BY MR. JEFFERIES:   
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 Q This -- these claims that we’re here to talk about today only relate to 

phase one, is that a fair state? 

 A That’s correct. 

 Q Okay.  And other then subsequent change orders is Exhibit 2 the 

written agreement under which APCO performed its work? 

 A Yes.  

 MR. JEFFERIES:  I move for the admission of Exhibit 2. 

 MR. ZIMBELMAN:  No objection, Your Honor. 

 MR. TAYLOR:  No objection. 

 THE COURT:  Admitted. 

[EXHIBIT 2 ADMITTED] 

BY MR. JEFFERIES:   

 Q Sir, could you go to Section 2.10 in Exhibit 2?  

  Well before you do that I want to stop you at page 2, Section 2.02(a).  

Are subcontractors that APCO retains for the project references third party services 

providers in this agreement? 

 A Yes.  

 Q Okay.  Go to Section 2.10 see where it defines completion?   

 A Okay.   

 Q While APCO was on the project and we’ll get into some dates later, did 

APCO ever satisfy this definition of completion? 

 A No. 

 Q Is this definition -- strike that.  Do your subcontracts incorporate Exhibit 

2 into those subcontract agreements? 

 A Yes, it does. 
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 Q Sir, would you turn to Section 5.05? 

THE COURT:  5.05 you said? 

MR. JEFFERIES:  Yes, Your Honor. 

BY MR. JEFFERIES:   

 Q Do you see where it says progress payments? 

 A Yes.  

 Q Can you describe, for the Court, generally the process -- employed on 

the project whereby APCO received and processed subcontractor billings, 

presented those to the owner and how that was handled? 

 A Proximately the 20th of every month the subcontractors would provide 

their billings for that month and then project to the end of the month.  We would 

compile those requests for payment, package them and present them to Gemstone.  

Gemstone had a staff on site, daily and they would walk the project, they would 

determine the percentages complete.  Whichever subcontractor’s billings were 

either reduced or changed or modified however they were, they would send them 

back to us that way.  We would then request that the subcontractor comply with the 

owner’s wishes and then once we received the new pay application it would go back 

to Gemstone for their authorization, they would present it to Nevada Construction 

Services.  And I believe they had ten or twelve days in order to present that to the 

lending institution to fund the draw. 

 Q Okay.  I’m going to have you keep your mark there in Exhibit 2 and I 

want to show you exhibit -- what’s been marked for identification as Exhibit 3.  You 

just made reference to Nevada Construction Services and what is Exhibit 3? 

 A It is the contract between Gemstone and Nevada Construction 

Services. 
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 Q Okay.  And you touched on it but just for a little more clarity because 

the Court’s going to see some exhibits involving payments from Nevada 

Construction Services.  What was their role from the start of the project until APCO 

left the project? 

 A Well they -- once they receive the pay application approved from 

Gemstone they would send their inspector out to verify that -- all that work was 

completed.  And then before they sent it to the lending institution to be funded.  

Once it was funded they would pay the amount to us until the last three months of 

the job -- that changed, but and then we would pay the subcontractors their portions 

and we received lien releases from them and then present those back to Nevada 

Construction Services so that it would pave the way for the next month’s billing. 

 MR. JEFFERIES:  I’m sorry, I move for the admission for Exhibit 3. 

 MR. ZIMBELMAN:  No objection. 

 THE COURT:  Admitted. 

[EXHIBIT 3 ADMITTED] 

BY MR. JEFFERIES:   

 Q Back to Exhibit 2, Section 5.07 of the prime contract deals with 

retainage is the terminology used. 

  What is retainage as that term is used in this agreement? 

 A It’s a portion of the billing retained by the developer.  Typically, to 

ensure that, when the work is done that the work is done properly and there were no 

suppliers unpaid and the lien releases can be provided and the work is complete 

and certificates of occupancy issued. 

 Q Just logistically and from an accounting stand point in the billing 

process you just described from the subs up through APCO and to the owner, how 
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do the subs track retention? 

 A On the cover page of their billing. 

 Q Okay.  And mathematically how is that retention calculated and 

accounted for? 

 A It was ten percent when this contract was originally executed -- its says 

five percent here but prior to making the first payment, Gemstone changed that to 

ten. 

 Q As a practical and an accounting matter does APCO ever receive the 

retention that is withheld from the subcontractor billings on the project? 

 A Say that again. 

 Q When APCO receives a subcontractor billing, if its for $100,000 the 

subcontractor only bills 90,000 and shows ten percent retention, right? 

 A Correct. 

 Q During this periodic payment and billing process does APCO ever come 

into possession of that ten percent retention that the subcontractors reference in 

their billings? 

 A Only on the very last payment. 

 Q Okay.  But -- 

 A Not during the project. 

 Q Okay.  Paragraph 5.07 of Exhibit 2, outlines when some milestone 

retainage can be released by Gemstone.  Did APCO ever have any milestone 

retainage released during the project? 

 A No. 

 Q Okay.   If you go to paragraph 5.07(f). 

A Okay.  
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Q It references remaining standard retainage and the conditions for which 

APCO will receive its retention.  Were any of those conditions satisfied while APCO 

was on the project? 

 A No. 

 Q Would you, sir, turn to Section 10.01, within Exhibit 2?  There’s -- that 

section which is entitled Termination by Developer without Cause.  What is that 

concept in your construct -- in your construction industry known as? 

 A Well several things could trigger that where the bank would not fund 

any more, the developer might want to take over the project himself, for whatever 

reason, there could be several situations where the developer could resolve it -- 

resolve this amicably with its current general contractor. 

 Q Okay.  This section in effect allows Gemstone to terminate the prime 

contract for its convenience, correct? 

 A Yes.  

 Q Okay.  Was the APCO/Gemstone prime contract ever terminated for the 

owner’s convenience? 

 A No. 

 Q The next Section 10.02, is entitled Termination by Developer with 

Cause.  I know I’m fast forwarding a little bit, but did Gemstone claim that APCO 

was somehow in breach and did Gemstone correspondently attempt to terminate 

the prime contract for cause or APCO default? 

 A Yes.  

 Q Okay.  Would you, sir, look at Section 10.04, again within Exhibit 2? 

 A Okay.  

 Q Did you -- do you have an understanding that this agreement assigns to 
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Gemstone the subcontracts upon a termination for default? 

 A Yes.  

 Q Could you turn to Exhibit 4, what’s been marked as Exhibit 4 for 

identification purposes?  And identify that for me? 

 A It says Original Pay Application Number 9, June 2008, submitted to 

Gemstone. 

 Q Actually I’d like to knock out some chunks of time on the project.  When 

approximately did APCO start work on the project? 

 A Well the original grading contract started -- I want to say in May.  And 

then the prime contract -- if I look back I think it was executed in -- at the end of 

August -- early September. 

 Q Of 2007? 

 A Of 2007 and construction started there right after. 

 Q Okay.  And the Courts already heard reference to the dispute in 

termination.  When did the payment issues that ultimately led to disputes with 

Gemstone begin to occur? 

 A In May of 2008. 

 Q Okay.   

 MR. JEFFERIES:  I would move for the admission of Exhibit 4. 

 MR. ZIMBELMAN:  No objection. 

 MR. TAYLOR:  No objection. 

 THE COURT:  Admitted. 

[EXHIBIT 4 ADMITTED] 

BY MR. JEFFERIES:   

 Q Can you explain to the Court, generally and I know we’re not going to 
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get into specific calculations and numbers, but I put on the Elmo the first page of 

Exhibit 4, and tell me what type of information APCO presents to Gemstone in this 

format? 

 A Obviously, this is the cover sheet to show the total for that month -- 

that’s being requested and then behind it would be subcontractor billings, and then 

spreadsheets provided by our accounting department to categorize and show the 

line items from the general contract that the funds would be drawn from.  And so this 

is typical of a monthly pay application. 

 Q Okay.  This is for the time period up through June 30, 2008, is that 

right? 

 A Yes.  

 Q In the upper right hand corner. 

 A It is. 

 Q Okay.  Now this tracks the original contract sum and that shown 

$78,938,160.  Was just the value of phase one? 

 A Yes.  

 Q Okay.  The next line item is the additions for change orders, for a 

contract sum to date of eighty-three million and change.  Do you see that? 

 A I do. 

 Q What does line item 4 depict, generally? 

 A The prior payments and including this payment -- the total completed to 

date. 

 Q Okay.  And then the next line item says retainage ten percent of 

completed work. 

 A Correct. 
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 Q What does that depict? 

 A Well when we started the -- I need to clarify something here.  When we 

started the vertical construction the grading contract was obviously underway and 

fairly -- I want to say 70 to 80 percent complete.  So they blended those two 

numbers and so that’s why you have two line items for retainage.  The ten percent is 

on the prime contract for the buildings and the five percent is for the grading   

contract -- that was blended in. 

 Q So as we follow the logic of the form down, the retainage is deducted 

from -- to give you a net amount that APCO is billing to the owner, is that right? 

 A That’s correct. 

 Q In any of these pay application forms this -- I believe this is the AIA 

form, has APCO billed the owner for retention -- or retainage? 

 A No. 

 Q That is an account that’s just maintained by whom? 

 A My understanding, the bank. 

 Q Would you look at Exhibit 5, what’s been marked as Exhibit 5 for 

identification? 

 A Okay.  

 Q Can you identify this for me, please? 

 A This was a letter from APCO to Gemstone telling them that we would 

stop work if we weren’t caught up on our payment. 

 Q I want to -- I don’t intend to go through all the letters that I think are 

going to be stipulated into evidence for sake of time.   

  If you look at the last page of Exhibit 5, do you see where this was cc’d 

to all subcontractors? 
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 A Yes.  

 Q Can you generally describe the payment dispute that arose between 

Gemstone and APCO during this July/August time period? 

 A Well on the May pay application they reduced the pay application to 

exclude any monies going to APCO.  And so that prompted this letter to be sent --    

in -- they did make the payment. 

 Q They ultimately did? 

 A They ultimately made the payment for the May general conditions that 

they had shorted us. 

 Q Would you look -- I’m sorry. 

 MR. JEFFERIES:  Move for the admission of Exhibit 5. 

 MR. ZIMBELMAN:  No objection. 

 MR. TAYLOR:  No objection. 

 THE COURT:  It’s admitted. 

[EXHIBIT 5 ADMITTED] 

BY MR. JEFFERIES:    

 Q Sir, would you look at Exhibit 6?   

  This is now ten days later, the end of July and what notice is APCO 

providing to Gemstone? 

 A It’s a notice of intent to terminate the contract if they don’t make the 

payment. 

 Q Again looking at the last page of what’s been marked at Exhibit 6, for 

identification purposes, that shows this was copied to all subcontractors? 

 A Yes.  

 MR. JEFFERIES:  Admission of Exhibit 6. 
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 MR. ZIMBELMAN:  No objection. 

 MR. TAYLOR:  No objection. 

 THE COURT:  Admitted. 

[EXHIBIT 6 ADMITTED] 

BY MR. JEFFERIES:   

 Q Given these notices and these payment disputes -- well strike that.  

Look at Exhibit 10, if you would.  Would it be fair to say that, as of August 11, 2008 

you are having ongoing disputes with Gemstone regarding the full payment of the 

June 2009 payment? 

 A Yes.  

 Q And is Exhibit 10 further statutory notice of intent to suspend 

works/potentially terminate the prime contract? 

 A Yes, it is. 

 Q Now, this is dated August 11, 2008, when did APCO -- strike that.  I’m 

showing you the last page Exhibit 10.  Again, you’re shown as copied as well as all 

subcontractors, do you see that? 

 A Yes.  

 Q The second to the last paragraph states:  If APCO Construction has not 

been paid for Payment Number Nine, owner of construction draw Number Eight in 

the amount of 6,183,000 by close of business on Thursday, August 21, 2008, APCO 

Construction reserves the right to stop work on the project any time after that date. 

  My question to you is when did APCO suspend its work on the project? 

 A August 21. 

 Q 2008? 

 A 2008. 
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 Q So did Gemstone meet this demand or request for full payment? 

 A No. 

 MR. JEFFERIES:  I move for the admission of Exhibit 10. 

 MR. ZIMBELMAN:  No objection. 

 MR. TAYLOR:  No objection. 

 THE COURT:  It’s admitted. 

[EXHIBIT 10 ADMITTED] 

BY MR. JEFFERIES:   

 Q During this time period -- I’m going to try and save pulling out another 

couple notebooks.  During this time period, did the owner send APCO letters where 

it was purporting to withhold certain money from APCO? 

 A Yes.  

 Q Sir, I know -- 

 MR. JEFFERIES:  May I approach, Your Honor? 

 THE COURT:  Yes.  

 MR. JEFFERIES:  Pull out and keep that and -- this is my first faux pas -- 

Exhibit 212, -- 

 MR. PELAN:  Okay.  

 MR. JEFFERIES:  -- if you would. 

 MR. ZIMBELMAN:  Did you say 212, right? 

 MR. JEFFERIES:  212, I agree, 212 and 213. 

BY MR. JEFFERIES:   

 Q Sir, can you identify, what’s been marked as Exhibit 212 for 

identification purposes? 

 A Yes.  It’s a letter from Gemstone to Randy Nickerl at APCO. 
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 Q And this letter purports to justify withholding the -- from the pay 

application?  

 A Yes.  

 MR. JEFFERIES:  I would move for the admission of Exhibit 212. 

 MR. ZIMBELMAN:  No objection. 

 MR. TAYLOR:  No objection. 

 THE COURT:  Admitted. 

[EXHIBIT 212 ADMITTED] 

BY MR. JEFFERIES:   

 Q Exhibit 213 is this APCO’s response attempting to refute the basis for 

the withholding? 

 A Yes, it is. 

 MR. JEFFERIES:  I move for the admission of Exhibit 213. 

 MR. ZIMBELMAN:  No objection, but I would ask that Counsel not lean on, I 

mean, I understand some of this is background, but I would like the witness to testify 

about what a document is and such. 

 MR. TAYLOR:  No objection, to the document. 

 THE COURT:  It’s admitted. 

[EXHIBIT 213 ADMITTED] 

BY MR. JEFFERIES:   

 Q Sir, would you turn to Exhibit 215?  And directing your attention to the 

bottom of the first page of what’s been marked as Exhibit 215 for identification 

purposes.  And I’m going to show you the -- tell me what Exhibit 215 is? 

 A It’s an email from Craig Colligan at Gemstone to all the subcontractors 

telling them that they served APCO a 48 hour termination notice.  It also says that 
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they’ve selected a GC to -- it says a GC has been selected and they are ready to go.  

We do not expect any delays or demobilizations in this event.   

 MR. JEFFERIES:  I move for the admission of Exhibit 215. 

 MR. ZIMBELMAN:  No objection. 

 MR. TAYLOR:  No objection. 

 THE COURT:  Admitted. 

[EXHIBIT 215 ADMITTED] 

 BY MR. JEFFERIES:   

 Q Sir, can you turn to Exhibit 216, and identify it for me, please? 

 A It’s communication back and forth from Randy Nickerl to Gemstone, 

saying please stop communicating directly with our subcontractors.  And then Peter 

Smith from Gemstone agreed and said until I give written notice Gemstone will not 

independently conduct meetings with any of the subcontractors. 

 MR. JEFFERIES:  I move for the admission of Exhibit 216. 

 MR. ZIMBELMAN:  No objection. 

 MR. TAYLOR:  No objection. 

 THE COURT:  It’s admitted. 

[EXHIBIT 216 ADMITTED] 

BY MR. JEFFERIES:   

 Q Could you turn to Exhibit 13? 

 MR. ZIMBELMAN:  I’m sorry, Randy, what number? 

 MR. JEFFERIES:  13. 

 MR. ZIMBELMAN:  Thank you. 

BY MR. JEFFERIES:   

 Q Can you identify Exhibit 13? 
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 A This is a letter from Gemstone Development sent to Randy Nickerl at 

APCO Construction indicating they were going to terminate us, if we didn’t cure 

breaches within 48 hours. 

 Q And per the prior contract provisions we went over, in Exhibit 2, this 

was a purported notice of termination for a cause, do you see that? 

 A Yes.  

 Q In August 15, do you remember what day of the week this was? 

 A I don’t. 

 Q Okay.   

 MR. JEFFERIES:  I move for the admission of Exhibit 13. 

 MR. ZIMBELMAN:  No objection. 

 MR. TAYLOR:  No objection. 

 THE COURT:  Admitted. 

[EXHIBIT 13 ADMITTED] 

BY MR. JEFFERIES:   

 Q Sir, would you turn to Exhibit 14?  Can you identify what this is? 

 A This is a letter from Howard & Howard law firm on behalf of APCO to 

Holland & Hart, who was representing Gemstone at the time, in response to 

Gemstone’s letter of termination. 

 Q If you look at that first paragraph, you will see a reference or a note that 

says:  Due to the fact that the notice was provided on a Friday, and due to the 

limited time to prepare a response. 

  Does that refresh your recollection that August 15, 2008 was a Friday? 

 A It appears that way. 

 MR. JEFFERIES:  I move for the admission of Exhibit 14. 
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 MR. ZIMBELMAN:  No objection. 

 MR. TAYLOR:  No objection. 

 THE COURT:  Admitted. 

[EXHIBIT 14 ADMITTED] 

BY MR. JEFFERIES:   

 Q Sir, would you look at Exhibit 15?  Can you identify that for me, please? 

 A This is a letter sent to Alex Edelstein and Pete Smith from Randy 

Nickerl of APCO Construction.   

 Q Does this letter refute Gemstone’s purported basis for termination for 

cause? 

 A Yes.  And it was Randy’s last try to bring some common sense into this 

situation. 

 MR. JEFFERIES:  I move for the admission of Exhibit 15. 

 MR. ZIMBELMAN:  No objection. 

 MR. TAYLOR:  No objection 

 THE COURT:  Admitted. 

[EXHIBIT 15 ADMITTED] 

BY MR. JEFFERIES:   

 Q Sir, would you look at Exhibit 16? 

 A All right. 

 Q For the record, this is an email on August 19, 2008.  

  Do you recognize who these people are, were they Gemstone 

representatives? 

 A Yes.  Jim Horning was an accountant for Alex at Gemstone.  And 

Jennifer Olivares was the lady at Nevada Construction Services that funded the 
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project. 

 Q Okay.   

 MR. JEFFERIES:  I move for the admission of Exhibit 16. 

 MR. ZIMBELMAN:  No objection. 

 MR. TAYLOR:  No objection. 

 THE COURT:  Admitted. 

[EXHIBIT 16 ADMITTED] 

BY MR. JEFFERIES:   

 Q You’ll notice in Exhibit 16, Mr. Horning writes:  I’d like to have duel 

checks cut for this pay application directly to the subs and the general.  I believe this 

is different than what we have historically done on Manhattan West, but similar to 

how we have paid some Manhattan pay ups in the past. 

  Can you describe to the Court what that process is -- duel checks? 

 A Well typically prior to this, as I explained earlier, when we would 

produce a monthly invoice and it was approved and funded, if it was for $5,000,000 

they would write APCO the check for $5,000,000 and we would pay all the subs.  In 

this particular case, this started the process of -- they were going to take a look at 

the -- each subcontractor billing, make out a check to us and the subcontractor 

separately, have us sign the back of it, and never receive any funds.  So that they 

were paying the subcontractors and the suppliers directly. 

 Q Did APCO cooperate in that duel or joint check process? 

 A Yes, we did. 

 Q And did any of those payments actually go to the benefit of APCO? 

 A No. 

 Q Were any of these joint checks or duel payments made at the -- 
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towards at the end of APCO’s involvement on the project include any retention? 

 A No. They did not. 

 Q Sir, would you look at Exhibit 23?  Can you tell me what this document 

is? 

 A This is a notice sent by Jim Barker, our Counsel, to all of our 

subcontractors indicating that we were stopping work as of August 21st and that our 

meeting on the 22nd was canceled. 

 MR. JEFFERIES:  I would move for the admission of Exhibit 23. 

 MR. ZIMBELMAN:  No objection. 

 MR. TAYLOR:  No objection. 

 THE COURT:  Admitted. 

[EXHIBIT 23 ADMITTED] 

BY MR. JEFFERIES:   

 Q If you go to the paragraph under Note, APCO is advising the 

subcontractors that as of this date APCO has not has terminated the prime contract, 

correct? 

 A Yes.  

 Q Did APCO ever terminate the Helix or the CabineTec subcontracts? 

 A No. 

 MR. JEFFERIES:  I can’t remember.  I move for the admission of Exhibit 23. 

 MR. ZIMBELMAN:  I think you did and I think it was admitted. 

 MR. JEFFERIES:  Okay.  

 THE COURT:  Yes.  

BY MR. JEFFERIES:   

 Q Would you look at Exhibit 24, please?  Identify this for the record, 

JA001706



 

-40- 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

please. 

 A This is a letter from Randy Nickerl at APCO to the Clark County 

Building Department telling them that we were withdrawing as the general contractor 

in relationship to the permits. 

 Q As of this date, August 22, 2008 had APCO suspended work onsite? 

 A We had. 

 MR. JEFFERIES:  Move for the admission of Exhibit 24. 

 MR. ZIMBELMAN:  No objection.  

 MR. TAYLOR:  No objection. 

 THE COURT:  Admitted. 

[EXHIBIT 24 ADMITTED] 

BY MR. JEFFERIES:   

 Q Sir, would you look at Exhibit 26?  And identify this for the record, 

please. 

 A This is an email from Jill Gozanda [phonetic], I think that’s how you 

pronounce her name, from Gemstone sent to the subcontractors saying that:   June 

checks should be completed and run at this time.  An APCO representative has to 

sign all the subcontractor checks due to Gemstone’s request and prepare the joint 

checks.  An APCO signer should be doing that by the end of the -- today or 

tomorrow.  At that time NCS will contact the subcontractor to pick up their checks.  

  Furthermore, today APCO’s July pay application was submitted to NCS.  

As mentioned at the meeting on Monday, August 25th, enclosed is the contact 

information for Camco Pacific regarding pay applications.  Please forward your July 

and August pay resumes request to Yvonne.  Obviously, July was already submitted 

to NCS, but we would like Camco to have a record of the most current pay requests. 
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 Q Is this -- now this is August 28, 2008 again, did APCO cooperate in and 

facilitate the processing of these joint checks so Helix and CabineTec could receive 

their money? 

 A Yes.  

 Q Short of retention. 

 A That’s correct. 

 MR. JEFFERIES:  I move for the admission of Exhibit 26. 

 MR. ZIMBELMAN:  No objection. 

 MR. TAYLOR:  No objection. 

 THE COURT:  Admitted. 

[EXHIBIT 26 ADMITTED] 

BY MR. JEFFERIES:   

 Q Sir, would you look at Exhibit 27?  It’s a lot of information, but can you 

just identify the letter. 

 A This is a letter from Gemstone to APCO and it’s basically saying that 

money that we had threatened to pull off the job when they subsequently funded us 

that they were taking it back out of the June pay application to reimburse 

themselves. 

 Q In this letter, if you look at the second paragraph, does Gemstone 

indicate that -- to APCO that fact they believe they terminated the prime contract as 

of August 24, 2008? 

 A It says:  Pursuant to Manhattan West, August 15th, notice regarding 

termination of phase one, for cause and APCO failure’s to cure, said forth in the 

notice prior to August 17th agreement for ter -- the agreement terminated for cause 

on August 24, 2008.   
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So it says that:  APCO’s not entitled to receive any further payments 

until work as defined in the agreement is finished. 

  So. 

 MR. JEFFERIES:  I move for the admission of Exhibit 27. 

 MR. ZIMBELMAN:  No objection. 

 MR. TAYLOR:  No objection. 

 THE COURT:  Admitted. 

[EXHIBIT 27 ADMITTED] 

BY MR. JEFFERIES:   

 Q Did APCO contest the basis that Gemstone was raising in these default 

letters? 

 A We did. 

 Q Would you look at Exhibit 28?  Can you identify this document for me, 

please? 

 A It’s a letter from Jim Barker to Alex Edelstein at Gemstone telling him 

that we have now terminated the contract. 

MR. JEFFERIES:  I move for the admission of Exhibit 28. 

 MR. ZIMBELMAN:  No objection. 

 MR. TAYLOR:  No objection. 

 THE COURT:  Admitted. 

[EXHIBIT 28 ADMITTED] 

BY MR. JEFFERIES:   

 Q And in accordance with Exhibit 28, did APCO consider its notice of 

termination to Gemstone to become effective as of December 5, 2008? 

 A September 5? 
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 Q September 5. 

 A Yes, we did. 

 Q And that was copied to all the subcontractors? 

 A Yes. 

 MR. JEFFERIES:  Your Honor, I don’t remember if I moved to admit Exhibit 

28, but I so move. 

 THE COURT:  It was admitted, I believe. 

 MR. JEFFERIES:  Thank you. 

BY MR. JEFFERIES:   

 Q Sir, would you turn to Exhibit 218?   

 MR. ZIMBELMAN:  I’m sorry -- 

 MR. JEFFERIES:  218. 

 MR. ZIMBELMAN:  Thank you. 

BY MR. JEFFERIES:    

 Q Are you there? 

 A Yes. 

 Q I just want to ask you a question about the first page, can you identify 

this for me, please? 

 A It’s a pay application for the period ending August 3 -- August 31st, 

2008. 

 Q Prepared by whom? 

 A Camco. 

 Q And directing your attention to the retainage line item and our record 

may reflect some people saying retention and some people saying retainage, are 

they in effect the same thing?  
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 A They are. 

 Q Okay.  Line item 5 in Exhibit 218 shows a retainage balance of 

approximately five point three million dollars, do you see that? 

 A Yes.  

 Q As of August, 2008, would that Camco accounting of retention would 

have nec -- would it have included APCO’s retention that had been accruing during 

the project? 

 A Yes.  Because this was actually our last billing, but they wouldn’t accept 

it from us, and so we wanted to get the subcontractors paid and additionally Camco 

signed the contract with Gemstone August 26th. 

 MR. JEFFERIES:  I move for the admission of Exhibit 218. 

 MR. ZIMBELMAN:  No objection. 

 MR. TAYLOR:  No objection. 

 THE COURT:  It’s admitted. 

[EXHIBIT 218 ADMITTED] 

BY MR. JEFFERIES:   

 Q Sir, you just made reference to the Camco/Gemstone agreement.  

Would you turn to Exhibit 162?  What is this document? 

 A This is the general construction agreement between Gemstone and 

Camco and I was a day off. 

 Q What is its effect date? 

 A August 25, 2008. 

 Q Okay.  

 MR. JEFFERIES:  I move for the admission of Exhibit 162. 

 MR. ZIMBELMAN:  No objection. 
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 MR. TAYLOR:  No objection. 

 THE COURT:  Admitted. 

[EXHIBIT 162 ADMITTED] 

BY MR. JEFFERIES:    

 Q Did Camco -- strike that.  Based on your understanding, did Camco 

contract to complete APCO’s scope of work? 

 A They did. 

 Q Can you turn to Exhibit 31?  Can you identify that for me, please? 

 A And this was APCO’s August pay application submitted to Gemstone. 

 Q Was this APCO’s final pay application for the project? 

 A It was. 

 Q As of this point, you’d received notice that Gemstone was proceeding 

with Camco, correct? 

 A That’s correct. 

 Q This final pay application, for APCO, does not bill for retention, does it? 

 A It does not. 

 MR. JEFFERIES:  I move for the admission of Exhibit 31. 

 MR. ZIMBELMAN:  No objection. 

 MR. TAYLOR:  No objection. 

 THE COURT:  Admitted. 

[EXHIBIT 31 ADMITTED] 

BY MR. JEFFERIES:   

 Q In looking at Exhibit 31, can you tell at that time what APCO believed 

it’s percent completion was on the project? 

 A 76 percent. 
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 Q Did APCO ever receive any payment -- further payment from Gemstone 

in response or relation to Exhibit 31? 

 A Just the subcontractors. 

 Q And those subcontractor payments that you did receive were those paid 

to the subcontractors individual? 

 A They were. 

 Q Did APCO file a lawsuit against Gemstone for breach of contract? 

 A Yes, we did. 

 Q Having -- as of September 5, 2008 when APCO terminated the prime 

contract and even sitting here today, has APCO either directly paid or insured 

payment through a joint check to all subcontractors for the work that was completed 

for and at the request of APCO on the project? 

 A All the subcontractor invoices through August were funded and paid by 

Gemstone.   

 Q Okay.  

 A For us.  

 MR. JEFFERIES:  I have nothing further, Your Honor. 

 THE COURT:  All right.  It’s now 10 to 12:00, did you want to cross now or did 

you want to -- 

 MR. ZIMBELMAN:  I could use some biologic break anyway, but perhaps we 

should take lunch break now -- come back. 

 THE COURT:  All right.  We’ll reconvene at 1:30. 

 MR. ZIMBELMAN:  Thank you, Your Honor. 

 THE COURT:  Thank you. 

[Recess taken at 11:48 a.m.] 
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[Trial resumed at 1:35 p.m.] 

 THE MARSHAL:  All rise, come to order. 

THE COURT: Good afternoon, please be seated. 

 We’re back on the record, same appearances are noted. 

MR. ZIMBELMAN:  Yes, Your Honor. 

THE COURT:  Witness has retaken the stand. 

MR. ZIMBELMAN:  Yes, this is cross-examination, Mr. Pelan. 

THE COURT:  Right. 

MR. ZIMBELMAN:  Before we proceed with that, Your Honor, we have a 

stipulation about exhibits. 

THE COURT:  Okay.  

MR. ZIMBELMAN:  Do you have the list? 

MS. BACON:  I do, in the Joint Trial Brief that’s only signed by APCO, Exhibits 

1-3 are APCO stipulated exhibits, Helix’s stipulated exhibits and North National 

Wood’s stipulated exhibits.  So we’re going to prepare written stipulation, but any 

objections by either National Wood or Helix have already been placed in those and 

we’re going to prepare a stipulation to that effect. 

MR. ZIMBELMAN:  In essence, Your Honor, other than maybe one or two -- 

other than the deposition transcripts themselves, you know, the parties really are   

not -- stipulating to mostly everything else, so perhaps we can just dispense with 

offering exhibits for the time being? 

THE COURT:  Just make sure you’re on the same page with the Clerk so she 

can --  that what the record reflects. 

MR. ZIMBELMAN:  That makes sense, yeah. 

THE COURT:  Okay.  
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MS. BACON:  And then so we’ll prepare that and then it will be incumbent 

upon any party here today until that’s submitted to object otherwise we’ll -- 

THE COURT:  Okay.  

MS. BACON:  -- assume therein.  And we wanted to check on your schedule 

for tomorrow. 

THE COURT:  Well tomorrow I’m in motions, in the morning.  So I think we 

can resume at 1:30. 

MS. BACON:  1:30, okay. 

THE COURT:  Right? 

MS. BACON:  Thank you, Your Honor. 

THE COURT:  If you want to take a moment, I’ll talk with my law clerk and see 

if he thinks I’ll be done earlier in the morning.  I don’t think so, but I can see if he 

thinks I can anticipate some -- 

MR. ZIMBELMAN:  Yeah, your fax had indicated that you might be so -- 

THE COURT:  So I’m going to check with him real quick just be at ease. 

[Pause in proceedings] 

THE COURT:  All right.  We consider that the calendar could go until 11:00 

tomorrow.  My thinking rather than have you come in at 11:15 or 11:00 or something 

like that.  There’s some pretty extensive motions on.  How about we just resume at 

1:00 instead of 1:30 tomorrow, would that work and save a half hour there? 

MR. ZIMBELMAN:  Thank you, Your Honor. 

MR. JEFFERIES:  Yes, Your Honor. 

THE COURT:  Okay.  And who knows after this maybe I’ll go back in there 

and oh this -- a couple of things have come off now.  Well if that happens before we 

adjourn today, I’ll let you know but right now we’ve got some pretty extensive 
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motions. 

MR. ZIMBELMAN:  Great, thank you. 

THE COURT:  Okay.  You may -- 

MR. ZIMBELMAN:  May I proceed -- 

THE COURT:  -- proceed, uh-huh. 

CROSS-EXAMINATION 

BY MR. ZIMBELMAN:   

 Q Hello again, Mr. Pelan.  Could I and I asked you before the -- while the 

Court was out of session to turn to -- have the Exhibit 162 up.  Do you have that 

available? 

 A Yes.  

 Q You testified about this with your Counsel.  This is Amended and 

Restated Manhattan West General Construction Agreement between Gemstone and 

Camco, correct? 

 A Yes.  

 Q And you weren’t involved in preparing this document, right? 

 A No.  I was not. 

 Q Or negotiating it? 

 A No. 

 Q But you have reviewed it, correct? 

 A I looked at it. 

 Q Would you look at Section 3, Article 3 -- I’m putting up on the screen 

right now?  This is titled Express Exclusions from the Services.  Do you see that? 

 A I do. 

 Q It states:  Any items not set forth in Article 2 -- which is the services, the 
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general contractors to provide.  Anything not set forth in Article 2 are not considered 

part of the services including without limitations the items set forth below the 

exclusions.   

  And the list of exclusions starts at 3.01 A through T, correct? 

  And then there’s a section entitled Express Exclusions 3.02 and it 

states:  The following items are expressly excluded from the services that this list is 

not intended to be exhaustive or complete, and the fact that an item listed below 

shall not imply the such item is included in the services, only those items expressly 

identified in this agreement as general contractor’s responsibility are included in the 

services. 

  And then there’s another subset A through G of Express Exclusions, 

correct? 

 A Yes.  

 Q So I want to ask you about a couple of these -- beginning at 3.01 it 

states:  The developer responsibilities, the following items shall be the sole 

responsibility of the developer and developers required to perform these 

responsibilities in accordance with all applicable Federal, State and Local laws and 

so forth. 

  And the first item is A, on the next page, and it states:  Developer shall 

be responsible for and shall coordinate all construction, means, methods, 

techniques, sequences, procedures necessary for or related to the work. 

  That provision’s not in APCO’s contract with Gemstone, is it? 

 A I don’t believe so. 

 Q And in fact, Gemstone -- APCO took on those types of responsibilities, 

means and methods of the work, didn’t they? 

JA001717



 

-51- 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

 A Yes.  

 Q Under Subsection (c):  Developer shall keep full and detailed accounts 

and exercise such controls as maybe necessary for proper financial management 

under this agreement. 

  APCO didn’t exclude financial management from its contract, did it? 

 A I don’t -- 

 Q With Gemstone  

 A I don’t know if understand the question. 

 Q Sure.  This exclusion is for financial management responsibility.  Is 

there a similar exclusion in APCO’s contract with the owner? 

 A I can’t tell you, I don’t have it memorized. 

 Q Okay.  You’re not aware of one, are you? 

 A All I know is that procedurally, throughout the project, Alex was the 

financial manager. 

 Q Alex Edelstein? 

 A That’s correct. 

 Q Okay.  From Gemstone, correct? 

 A Yes.  

 Q Under 3.02 on the next page. 

 A Okay.  

 Q These are the express exclusions:  General contractors shall not be 

responsible for any of the costs, fees, or expenses related to the work. 

  Do you see that? 

 A Yes.  

 Q Did APCO pay for costs, fees, and expenses related to the work, when 
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it was the general contractor? 

 A Yes.  

 Q And it billed the owner for those, right? 

 A We did. 

 Q But it paid them out of pocket first, correct? 

 A No. 

 Q It never paid out of pocket for costs and expenses on the project? 

 A Well that’s kind of a double edge question there. 

 Q Some -- you got some expenses. 

 A Yes.  

 Q Okay.  That’s a fair answer. 

  Subsection (c):  General contractor shall not be responsible to 

developer for acts, errors and admissions of the developer or any third party service 

provider. 

  Do you understand that that language is saying that Camco is not 

responsible for the acts and admissions of its subcontractors? 

 A I see that. 

 Q Was APCO similarly excluded from the responsibility for the acts, 

admissions of its subcontractors? 

 A I’d have to reread it, I don’t think so. 

 Q How about subsection (f):  General subcontractors shall not be 

responsible for any cost overruns by third party service providers. 

  Did APCO have an exclusion or an exemption from responsibility for 

cost overruns by its subcontractors? 

 A I’m not sure I understand what you’re saying -- you’re asking -- 
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 Q Sure. 

 A Sir. 

 Q Let’s say Helix had spent more money than his contract value and 

asked APCO to pay for that.  Would APCO be able to pass that cost up to the 

owner?  Would the owner accept that? 

 A That’s a two part as well, first of all -- 

 Q Sure. 

 A It’s -- 

 Q Take the first one. 

 A It’s a condominium project and continuously the owner was trying to sell 

units and they had upgrade packages.  So as they would sell these packages then 

those requests would get filtered through us to the subcontractor but that was 

actually coming from the owner.  If we did something to cause a contract to re-

sequence or work overtime or something like that then that was on us. 

 Q Right.  And you weren’t excluded from that kind of responsibility in your 

contract with the owner, correct? 

 A Right. 

 Q The owner would hold you to that, if you had a cost overrun. 

 A That -- in -- yes, unless it was a change order generated. 

 Q Understood and in fact, the owner alleged that you had 17 million 

dollars in cost overruns. 

 A Something like that. 

 Q You don’t agree with that obviously. 

 A No. 

 Q It’s fair to say isn’t it, that Article 3, these exclusion section does not 
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appear, in fact, nothing like it appears in your contract with APCO -- excuse me with 

Gemstone? 

 A There’s a section of express exclusions but I can’t tell you what they 

are.  I -- this is different than ours though. 

 Q It’s definitely difference -- a different contract, isn’t it? 

 A It is. 

 Q Take a look at Article 6, which is the compensation for services.  This 

states that:  In an exchange for the services, developers shall pay general contractor 

an amount equal to $100,000 per month, called the general contractor fee, which 

can be reduced to $30,000 per month upon the issue of certificates of occupancy or 

certificates of completion for four of the five buildings. 

  Did I paraphrase that accurately? 

 A Yes.  

 Q That isn’t what was in your contract, was it? 

 A No. 

 Q In fact, yours was a guaranteed maximum price agreement, wasn’t it? 

 A Correct. 

 Q Now, take a look at Article 7, be the next page.  This provides for the 

section on progress payments.  In subsection (h) it states that:  Pursuant to the third 

party agreements, third party service providers; subs and their subcontracts, right.  

Shall deliver their individual payment applications to general contractor, correct?  

 A Yes.  

 Q That’s the same as -- essential was to occur with the APCO agreement, 

correct? 

 A Yes.  
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 Q Subsection (b) states:  On approximately the first day of each month 

general contractor shall prepare applications for payment for the previous month on 

forms similar to AIA-G702 and G703.  That’s essentially what APCO did as well, 

correct? 

 A Yes.  

 Q Subsection 3 -- excuse me -- states:  Each application for payment shall 

be based on the most recent schedule of values.   

  That’s the same as your contract, isn’t it? 

 A I don’t have the side by side, but I’ll take your word for it. 

 Q In general? 

 A Yes.  

 Q Subsection (c), about half way through beginning with the words upon 

approving.  Do you see that?  I’ve got it highlighted on your screen, if you want to 

look there? 

 A Okay.  

 Q Upon approving such application for payment, developer shall submit to 

developer’s lender or such lenders authorized designee the corresponding draw 

application for the undisputed amount to be paid pursuant to such application for 

payment called the draw application.  Thereafter, the amount requested in a draw 

application shall be paid within 40 days of the submission of such draw application 

the progress payment, correct? 

 A Yeah, it’s a little different than ours.  I think ours was 12 days. 

 Q But in essence of the -- procedure is the same, correct? 

 A I believe so, yeah. 

 Q Okay.  Now, do you know -- one last issue.  The next page is 
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subsection (e) of 7.01 and it states that:  Upon receipt of the progress payment, 

general contractors shall promptly pay each third party service provider the amount 

represented by the portion of the percentage of the work complete, that was 

completed by such third service provider during the period of covered by the 

corresponding progress payment.   

In other words, you get pay, you pay your subcontractors, correct? 

 A Yes.  

 Q And that was also in general how your contract with Gemstone worked, 

isn’t it? 

 A Yes.  

 Q Okay.  Do you know who Brad Scott is? 

 A I -- he -- I guess is the owner of Brad Scott Financial. 

 Q Right.  The president of Scott Financial, the lender on the project, right? 

 A Yes.  I believe the broker. 

 Q Would you turn, please, to Exhibit 168?  This is your -- this is APCO’s 

Exhibit 168.  And this is a letter from Scott Financial to Nevada State Contractors 

Board and I’ll show you that on page 3, it’s signed by Brad Scott, President, Scott 

Financial Corporation.  And among other things, Mr. Scott advises the Contractors 

Board, on page 2, the highlighted section, that APCO was terminated by Gemstone 

for cause in August, 2008.  I understand APCO disputes that, correct? 

 A Yes.  

 Q You believe that you terminated them before they terminated you, don’t 

you? 

 A Yeah, I think so. 

 Q And after such termination, Gemstone engaged Camco to serve as the 
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general contractor for the project.  Once this substitution occurred the payment 

process used during the APCO engagement was continued with some alterations.  

The most important of these alterations was based on the shift from a guaranteed 

maximum price to a simple monthly fee.  We looked at the difference your GMP 

contract and the $100,000 per month fee that they were going to give Camco, 

correct? 

 A Yes.  

 Q So you believe that to be an accurate statement, don’t you?  Mr. Scott’s 

statement to the board? 

 A Yes.  

 Q In that same paragraph, highlighted, starting with, consequently:  APCO 

assumed responsibility for the financial aspects to the project and the proper 

engagement and payment of the trade contractors that --  

  I don’t want to take that out of context, let me back up. 

  Talking about the difference between the GMP contract and the simple 

monthly fee contract, APCO had agreed to deliver the project for a guarantee 

maximum price and received a fee for its services base on a percentage of each 

payment application, is that a fact? 

 A I don’t think that’s a fact.  I’m not -- 

 Q You believe it -- 

 A I got to be honest I’m unclear on that. 

 Q You don’t know -- and I’m not suggesting that they were paid in full, I’m 

just suggesting that’s the way it was supposed to work.   

 A Okay.  

 Q Would you agree with that? 
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 A If that’s what he says. 

 Q Okay.  And you don’t necessarily know if that’s true? 

 A I don’t. 

 Q Consequently APCO assumed responsibility for the financial aspects of 

the project and the proper engagement and payment of the trade contractors. 

Do you believe that that’s a true statement? 

 A Yes.   That’s true. 

 Q In contrast, Camco was paid a basic fee of $100,000 per month plus 

certain expenses to serve as the general contractor for the project, provided 

however, that Gemstone, not Camco, solely responsible for selecting and 

negotiating the engagement of the trade contractors by Camco.  That’s not the case 

for APCO, is it? 

 A No. 

 Q Gemstone didn’t pick Helix, you did, correct? 

 A No.  That’s not true. 

 Q So Gemstone did pick Helix? 

 A Helix was hired way before APCO. 

 Q Did he like -- excuse me did Gemstone require to hire Ap -- Helix -- 

A  Absolutely --  

Q -- for the contract? 

 A Yes, sir. 

 Q Did they require you to hire everybody that you hire? 

 A No. 

 Q Okay.  Some you did and some you didn’t. 

 A Right.  CabineTec was one as well. 
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 Q Okay.   Because of this shift in responsibility all the decisions and 

communications for payment authorization and processing were handled by 

Gemstone without Camco’s ongoing involvement.  That’s what Mr. Scott says, do 

you know if that’s true or not true? 

 A I have no idea.  I was not there. 

 Q However, APCO certainly had some involvement in applying for and 

receiving payment, correct? 

 A Until the last three months. 

 Q Right.  Until you stopped working on the project -- till the dispute arose. 

 A Well until Alex decided to do joint checks with the subcontractors. 

 Q Right.  There was a point where they were issuing joint checks, correct? 

 A Yes, sir. 

 Q Before that point, however, money came from Gemstone to APCO and 

then APCO in turn paid checks on APCO checking account to the subcontractors, 

right? 

 A Yes.  

 Q Fact most of the checks paid to Helix say APCO Construction on them, 

right? 

 A That’s correct. 

 Q And then at the very end, there’s some checks that say to Helix and 

APCO or to APCO, Helix and a subcontractor of Helix, for example.  You’ve seen 

some of those documents, haven’t you? 

 A Yes.  

 Q Back to 162 for just a quick moment.  Turning to Trial Exhibit 162, page 

26, that’s Exhibit E to the Camco subcontract. 
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 A All right. 

 Q This is a document entitled Previously Completed Work.  Are you able 

to state whether or not this Exhibit E is an accurate representation of the previously 

completed work, as of the time that Camco became the general contractor? 

 A I would have to compare with our documents, I guess. 

 Q So sitting here today are you able to render any kind of an opinion one 

way or another as to whether it’s accurate, sort of accurate, generally accurate, or 

completely inaccurate? 

 A I would say it’s close. 

 Q Close.  That’s a fair answer, thank you. 

 MR. ZIMBELMAN:  Your Honor, just in case, and I know we stipulation, but 

just in case I’d offer 168 

 MR. JEFFERIES:  No objection. 

 MR. ZIMBELMAN:  And I think 162 --  

 THE COURT:  It’s admitted. 

[EXHIBIT 168 ADMITTED] 

 MR. ZIMBELMAN:  -- is already offered and admitted. 

  And 162 -- are you trying? 

BY MR. ZIMBELMAN:    

 Q Now, I understand that you’re a position that Helix is not entitled to 

receive retention from APCO because, at least in part, it didn’t complete the work, 

correct? 

 A None of us got to the point where we could request retention. 

 Q Okay.  And your Counsel has referred to Section 3.8 of the APCO/Helix 

subcontract agreement as being a basis for not owing retention to Helix.  Do you 
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understand that? 

 A Yes.  

 Q If you would like to pull out Exhibit 45 -- excuse me, yeah, Exhibit 45.  

It’s an APCO exhibit and particularly I’m looking at page 4 of Exhibit 45.  First of all 

you -- do you recognize Exhibit 45 to be the document that APCO contends is the 

written contract between APCO and Helix? 

 A It appears to be, yeah.  Was not involved in the -- 

 Q Preparation of the trial exhibits. 

 A Well that and the contract itself.  But yes, it appears that it is. 

 Q Okay.  And looking at paragraph 3.8 on page 4 of the exhibit, and I’ve 

got that up on the screen as well.  

 A Okay.  

 Q  States that:  Ten percent withheld retention shall be payable to 

subcontractor and only upon the occurrence of all the following events each of which 

is conditions precedent to subcontractors right to receive final payment, hereunder 

and payment of such retention; (a) completion of the entire project described in the 

contract documents; (b) the approval and final acceptance of the project worked by 

owner; (c) receive a final payment by contractor from owner; (d) delivery to 

contractor from subcontractor of all as-build drawings and so forth and so on, 

correct? 

 A Yes.  

 Q Your contract with the owner contains some similar language, doesn’t 

it? 

 A Yes.  

 Q Will you turn to Exhibit 2, please?   
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 MR. ZIMBELMAN:  By the way, Your Honor, I’ll offer Exhibit 45. 

 MR. JEFFERIES:  No objection. 

 THE COURT:  Admitted 

[EXHIBIT 45 ADMITTED] 

BY MR. ZIMBELMAN:   

 Q So looking at Exhibit 2, once you get there let me know, Mr. Pelan. 

 A Okay.  

 Q This is a document entitled Manhattan West General Construction 

Agreement for GMP.  Do you recognize Exhibit 2 to be the agreement that APCO 

had with Gemstone? 

 A Yes.  

 MR. ZIMBELMAN:  And I believe this was already offered and admitted? 

 MR. JEFFERIES:  Yes. 

BY MR. ZIMBELMAN:   

 Q Turning to page -- excuse me Section 2.01, which starts on page 5, 

under General Contractor Responsibilities; 2.01 states -- or 2.01(a):  General 

contractor agrees to complete the work, furnish efficient business administration and 

superintendents, and use its best -- beginning of the next page, best efforts to 

complete the project in the best and soundest way, and the most expeditious and 

economical manner consistent with the interest of the developer, right? 

 A Yes.  

 Q Did I read that accurately, yes? 

 A Yes.  

 Q And that is -- that was APCO’s responsibility, correct? 

 A Yes.  
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 Q Turning to Section 2.10 is on page 16 of the exhibit, again I’ll put it up 

on the screen, if you care to look along there. 

 A Got it. 

 Q The work within or related to each building and so forth. 

 A Okay.  

 Q Shall be deemed completed, upon the completion of the work in such 

building in the corresponding common area. 

In other words this is the definition of completion pursuant to your 

contract, is it not? 

 A Yes.  

 Q You would agree with me that, at least, while APCO was working on the 

project, it was never complete, correct? 

 A That’s correct. 

 Q And in fact, the project was never completed, right, as far as you know? 

 A Under the -- under that ownership. 

 Q Under that -- the Manhattan West Project was never built completely. 

 A Correct. 

 Q Turning to 5.06 that’s on page 28 of the exhibit.  This relates to final 

payment.  It states:  Final payment constituting the entire unpaid balance of the 

contract sum -- the final payment, shall be made by developer to general contractor 

when the following conditions have been met, and among those is the full 

performance of the contract, except for warranty, a final certificate of payment has 

been issued and other conditions.   

None of those ever came to fruition, while APCO was on the project, 

correct? 
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 A Correct. 

 Q And under 5.7, which is the next page, page 29.  Your agreement also 

states:  With regard to retainage -- retainage is another word for retention, correct? 

 A Yes.  

 Q Retainage each progress payment shall be subject to retainage equal 

by five percent multiplied by the amount of such progress payments, the standard 

retainage.   

And I think you testified that eventually the owner required ten percent 

retainage, correct? 

 A Yes.  

 Q And you withheld ten percent retainage from the subcontractors, 

correct? 

 A Exactly. 

 Q Under 5.07(f), on the next page -- excuse me two pages later, just 

before Article 6:  Any remaining standard retainage, monthly retainage, and 

milestone retainage shall not be released to general contractor -- excuse me shall 

be released to general contractor on the date that:  One, final completion is attained; 

and two, all outstanding disputes between the developer and general contractor, 

and developer and any third party service providers have been resolved, and any 

liens against the project related to such disputes have been [indiscernible], correct? 

 A Yes.  

 Q Now, it is my understanding from the Pretrial Brief -- excuse me from 

the -- yes from the Joint Pretrial Brief that -- or Pretrial Memorandum, I should call it 

that APCO filed a Motion for Summary Judgment against Gemstone in the amount 

of $20,782,659.96, does that sound accurate to you? 
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 A Close, yeah. 

 Q Do you know how that 20 million dollars approximately was calculated? 

 A I can guess. 

 Q I don’t want you to guess.  We’re you involved in the development of 

that figure, of that number? 

 A I was not. 

 Q How much was APCO owed when it stopped working on the project?  If 

you have an approximate number that would be acceptable. 

 A I would say approximately eight million. 

 Q Approximate eight million, okay.  And I’m not trying to -- this isn’t a got 

ya exercise, Mr. Pelan, I just want to get an approximate number that we’re dealing 

with and, at least, a rough order magnitude of what we’re talking about, in terms of 

what was owned to APCO. 

  If you would turn to APCO’s Exhibit 10?  I believe you examined this 

document with your Counsel, as well.  And it is the APCO letter dated August 11, 

2008, notice of intent to stop work, close of business, Thursday, August 21, 2008, 

correct? 

 A Yes.  

 Q This is the last time you issued a stop work notice to APCO -- to 

Gemstone, correct? 

 A I don’t think so. 

 Q There was another notice of intent to stop work? 

 A I think so. 

 Q Or notice of termination? 

 A You know, there was so much paper flying the last month. 
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 Q Yeah.  Lot of back and forth with the owner. 

 A It seems like there was one after this that’s all I’m saying. 

 Q Okay.  And again I’m not trying to trick you, this isn’t some got ya, I 

believe this could be the last one you’ve issued and we’ll look at some of the other 

ones that were issued before hand, in a bit. 

  But in any event, this is a letter to Mr. Edelstein at Gemstone advising 

him of APCO’s intent to stop work if it’s not paid by the close of business on 

Thursday, August 21, 2008, correct? 

 A Yes.  

 Q And if you look at page 6, at the very top it states -- under the 

underlined section, in the first paragraph:  As such the correct amount of the June 

progress payment should be 6,183,445.24, right? 

 A Yes.  

 Q And that’s the amount that APCO insisted upon being paid or it was 

going to stop work, right? 

 A Yes.  

 Q And there may have been additional amounts earned or billed after this 

date, correct? 

 A Can I look at the front again?  Just -- July -- there was. 

 Q Was it fourteen million? 

 A No.  This was for the -- we were saying that we’re going to stop work if 

we don’t get funded for the July draw. 

 Q Right. 

 A Right. 

 Q And then there was an August draw as well, correct? 
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 A That’s correct. 

 Q Now, the August draw was not paid to APCO, right? 

 A June, July or August, that’s correct. 

 Q But payments were made to some of the subcontractors, correct? 

 A All that billed. 

 Q Eventually. 

 A Yeah. 

 Q Your last payment application was for the August period, correct? 

 A That’s correct. 

 Q And so you indicated that at the time you left the project you were at 

approximately eight million, right. 

 A That’s not reflected in this letter. 

 Q Right.  There’s some additional sums on top of what’s in this letter, 

right? 

 A Yeah, that was APCO’s money. 

 Q Okay.  Now, that eight million -- the six million included monies owned 

to the subcontractors, didn’t it, for their progress payments? 

 A Most of it. 

 Q And the eight million included money owed to the subcontractors for 

their progress payments, correct? 

 A No. 

 Q So you’re owed eight million dollars over and above the progress 

payment? 

 A We had an ongoing dispute with Gemstone that -- we had made several 

changes and paid to keep the project moving, while we had APCO pending change 
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orders that were due us beside and apart from the subcontractors.  And with the 

addition of the three months that we didn’t get paid are APs and general conditions 

and the money that we had already paid out through -- from January to August that’s 

what we were out, approximately eight million dollars. 

 Q Over and above the six million plus that are in the progress payments -- 

 A Over and above -- 

Q that are reflected here -- 

A -- the subcontractors. 

 Q So that’s about fourteen million, all right. 

 A Yes, but this was paid except for our money, as far as I know. 

 Q Okay.  So the -- roughly -- APCO’s fee was roughly ten percent of the 

progress billings by the subcontractors, correct? 

 A You know, I don’t remember.  I’d have to look. 

 Q Okay.  Is it more than 10 percent? 

 A No.  I don’t think so. 

 Q So if the subcontract -- it the totally billing is six million the 

subcontractors are owed 90 percent of that or less and APCO’s owed the rest, right? 

 A Generally speaking. 

 Q Generally speaking.  So what I’m trying to understand, sir, is how you 

got a 20 million dollar judgement or at least ask for a 20 million dollar judgement, 

when there was a six million dollar progress payment outstanding of which all but 10 

percent or so was eventually paid, through to the subcontractors, plus an eight 

million dollar claim that you contend APCO had for change orders.  How do you get 

from eight or nine million to 20? 

 A I have not seen that document? 
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 Q Okay.  Did APCO ask to be paid every penny that it was owing from 

Gemstone, when it applied for a Summary Judgement with this Court? 

 A To be honest with you I have not even read them -- the judgement.   

 Q So you don’t know if that 20 million dollars includes retention that you 

were owed? 

 A I do not. 

 Q By the way are you aware the Camco contract does not allow 

Gemstone to withhold retention from Camco? 

  Don’t mean to jump around.  Go back to Exhibit 162.  I’m looking at 

7.03 of the Camco contract that’s on page 10, of the Exhibit 162. 

  And it states:  No retention shall be held from the general contractor fee 

or the general contractor expenses.  Those are the monies to be paid to Camco 

under this agreement, correct? 

 A Yeah, I see that. 

 Q That is most definitely not what was in your contract, right? 

 A Right. 

 Q Now, going back to paragraph 3.8 we can also look at your paragraph 

2.01 and 5.07 with regard to when you’re entitled to retention payment, right, at the 

completion of the project, correct? 

 A Yes.  

 Q That’s not unusual, is it? 

 A No. 

 Q To receive your retention at the end of the job? 

 A No. 

 Q In fact, that’s almost always how it works, isn’t it? 
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 A Yes.  

 Q And the general contractor’s retention is withheld, the subcontractors’ 

retention is withheld and once you get the job done, presumable you’re going to 

have a close out, everybody is going to sing Kumbaya, going to get the final 

payment, everybody gets their retention, right? 

 A And you don’t have to call lawyers. 

 Q You don’t have to call lawyers.  So we all hope it works except for 

maybe the lawyers, right? 

 A That’s right. 

 Q Well that’s not really -- I guess my point is it’s not really any different 

here, is it? 

 A No. 

 Q This is not a remarkable provision, is it? 

 A No. 

 Q Did APCO ever notify Helix that it was terminating its subcontract? 

 A Not that I know of. 

 Q Did it ever notify any of the subcontractors that it was terminating their 

subcontracts? 

 A Not that I know of. 

 Q Can you turn to Exhibit 45, page 9 and its Section 9.2.  And I’ve got it 

up on the screen, if you want to just trust me. 

  9.2 states:  Notice to subcontractor, the contractor shall provide 

subcontractor -- and the contractor in this case is APCO, right?  The subcontractor 

in this case is Helix, correct? 

 A Yes.  
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 Q Contractor shall provide subcontractor with written notice of the 

termination two calendar days in advance of the effective date of the termination.   

And this is under APCO’s right to terminate for convenience, correct? 

 A Yes.  

 Q So if APCO wants to terminate Helix, it can do so but it has to give it 

notice -- written notice, right? 

 A Right. 

 Q But it never did that. 

 A No. 

 Q Did APCO ever give Helix written notice that it -- APCO terminated its 

prime contract with Gemstone? 

 A Well I believe they were copied on all the letters and correspondence 

throughout June, July, August and September. 

 Q All right.  We looked at number of letters, with your Counsel and 

Counsel pointed to Exhibit 28.  And specifically this is the notice of termination from 

APCO to Mr. Edelstein at Gemstone on September 5th, 2008 and Mr. Jefferies 

showed us this cc’d all subcontractors, right? 

 A Yes.  

 Q And your testimony was based upon that APCO had notified the 

subcontractors, right? 

 A Yes.  

 Q Are you aware of any emails proving that that notice went to the 

subcontractors? 

 A I would have thought that that would have been done by fax back then? 

 Q Okay.  Are you aware of a fax that was sent to the subcontractors with 
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that letter? 

 A Me personally, no. 

 Q Are you aware of any fax confirmation document that has been offered 

into evidence, in this case, showing that that letter was sent to the subcontractors? 

 A I don’t think I’ve seen one. 

 Q That’s the only termination notice that APCO ever gave to Gemstone, 

isn’t it?  That’s the document that terminated the contract from APCO’s perspective, 

isn’t it? 

 A Septem -- 

 Q August 21 letter? 

 A I thought there was a September 5 letter. 

 Q I’m sorry I was -- I had the date wrong.  September 5, correct.  I’ll show 

it to you again.  The September 5 letter.  Right.  That’s the culmination of a bunch of 

letters, but that’s the termination notice, isn’t it? 

 A Yes.  

 Q And there wasn’t one after that, was there? 

 A I don’t believe so. 

 Q I’m showing you Exhibit 5, which I believe your attorney showed you, as 

well, which is the July 18, 2008 letter it’s entitled Amended Notice, right?  And it’s 

titled -- the resection is Notice of Intent to Stop Work, close of business July 28th, 

2008, all right? 

 A Yes.  

 Q The fact that it’s called the amended notice, isn’t that indicate there’s 

been a prior notice of intent to stop work that was issued? 

 A I believe so. 
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 Q And in fact, the fact that the dispute that had been going on with the 

owner that led to this letter went back, at least, a couple of months before that, didn’t 

it -- end of May. 

 A End of May. 

 Q And then following the July 8th -- 18th letter is a July 8th letter -- excuse 

me July 28th letter, which is Exhibit Number 6 and I believe your Counsel showed 

you this, as well.  Notice of intent to terminate contract deadline August 14, 2008.  

Now, APCO didn’t actually terminate on August 14th, 2008, did they?   

A No. 

Q They terminated on September 5, correct? 

 A Yes. 

 Q  So this notice was superseded by a subsequent notice, wasn’t it? 

 A There was one in between the September 5th. 

 Q There was a later notice. 

 A Yes. 

 Q  That replaced this notice. 

 A I believe so, yes. 

 Q Okay.  And this notice replaced the stop work notice that we saw in 

Exhibit 5, dated July 18th, didn’t it? 

 A Yes.  

 Q And I’m showing you now Exhibit Number 23, again this is an APCO 

exhibit.  And this is a notice to all Manhattan West subcontractors and it says:  

Attached here to is APCO’s notice of stopping work and notice of intent to terminate 

contract for nonpayment.   

And the second page of that document is that letter date August 21st, 
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correct? 

 A Yes.  

 Q And this the letter that sets up the termination on September 5th, isn’t it? 

 A Yes.  

 Q Okay.  So as of August 21st, at least, APCO has informed its 

subcontractors that it is intending to stop work, correct? 

 A Yes.  

 Q It doesn’t, however, say that it is going to -- also I should say states that 

the letter, at least, states that APCO intends to terminate on the 5th, right? 

 A Yes.  

 Q Okay.  So the subcontractors know that you’re stopping work and they 

know you’re -- you’ve stated that you intend to terminate, even though you stated 

that before and you haven’t, correct, by way of this letter? 

 A Yes.  

 Q And you also informed, by way of this notice from James Barker, your 

corporate Counsel, you informed the subcontractors that APCO is only stopping 

work, at this time it has not terminated its contract with Gemstone, all such -- as 

such all subcontractors until advised, in writing, by APCO Construction remain under 

contract with APCO Construction, correct? 

 A Yes.  

 Q So the subcontractors are told you’re still under contract with us, until 

further notice, correct? 

 A Yes.  

 Q And APCO never gave that further notice to the subcontractors, did 

they? 
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 A The owner did. 

 Q The owner did.  The owner informed Helix that it was terminating 

APCO’s subcontract with Helix. 

 A No. 

 Q Let me put it a different way.  Did the owner have the right to terminated 

APCO’s contract with Helix?  It’s APCO’s contract, isn’t it? 

 A Well they had the right to it, inadvertently because once they term   -- 

the termination occurred, whether the argument is that we terminated or they 

terminated there is an assignment clause in our GMP contract that all of our subs 

report directly to the developer.  And we had to comply with the other terms and 

conditions in there so that we weren’t in breach of contract, and there were 

meetings, weekly meetings where the subcontractors understood this.  Hell, they 

were giving us information -- some of the subcontractors were reporting to us that 

Camco had already been hired before we got the notice from Gemstone.  So the 

letters are one thing but, you know, it’s kind of like. 

 Q So constructive termination? 

 A Yes.  

 Q Okay.  But as you testified before, there’s no letter from APCO to Helix 

saying we hereby terminate your contract. 

 A Well we would have been breaching our contract with Gemstone. 

 Q Even after you terminated your contract with Gemstone?  

 A I believe so. 

 Q All right.  So that’s the reason you didn’t send Helix a notice that you 

were terminating Helix’s contract?  Is that you were afraid of breaching your contract 

with Gemstone? 
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 A We had to make a clean transition by the terms of our GMP contract.  

And we add a letter from Alex, to that effect that one point, as well.  I believe stating 

that we had -- that is why we had to do the permit letter and so on and so forth. 

 Q You also looked at Exhibit 24 with your Counsel, this was the letter that 

APCO wrote to Clark County Department of Development Services. 

 A Yes.  

 Q The building department, right? 

 A Yes. 

 Q It’s called something else now, isn’t it? 

  So you write to the building department on August on 22nd, which is the 

day after the notice of intent to stop work on August 21st, right? 

 A Yes.  

 Q And you tell the building department that you are withdrawing as 

general contractor of record, correct? 

 A Yes.  

 Q And asking to resend and cancel the existing building permits that are 

in APCO’s name, right? 

 A Right. 

 Q And in fact, on page 2 of that document there’s a stamp at the top  -- 

there it is, states:  Cancelation letter, correct? 

 A Yes.  

 Q And the language on the letter states:  Please see below for Manhattan 

West building and permit members that are currently in APCO’s Construction’s 

name that we would like canceled, right? 

 A Yes.  
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 Q So even though, you haven’t yet terminated your agreement with the 

owner, you have canceled the permits with the building department, right?  

 A Yes.  

 Q Now, you didn’t copy the subcontractors on this letter to the building 

department, did you? 

 A I don’t know. 

 Q Well unlike, at least, you have on Exhibit 25 there’s no cc all 

subcontractors, is there? 

 A There’s no cc on this letter. 

 Q Right.  And there’s no documents that have been offered in this 

preceding to show that this letter was sent to the subcontractors, correct? 

 A I have not seen one. 

 Q Now, if the owner had paid APCO all the money it was owed, APCO 

would have been duty bound under it’s contract and NRS 624 to continue work on 

the project, wouldn’t they? 

 A Yes.  

 Q And so what is possible, at least, that that’s -- that could have 

occurred? 

 A Possible. 

 Q Now, while APCO is issuing stop work notices and eventually a notice 

of intent to terminate to Gemstone.  Gemstone is itself taking action to attempt to 

terminate APCO for cause, isn’t that true? 

 A Yes, sir. 

 Q Specifically turning to Exhibit 13 this is an August 15, 2008 letter from 

Gemstone to Randy Nickerl.  Randy was your project manager, wasn’t he? 
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A No, he was a division manager, at the time. 

 Q Division manager, excuse me. 

 A That’s okay. 

 Q He had substantial responsibility for the Manhattan West Project 

though, correct? 

 A He was responsible for it, yes. 

 Q He was the man.  By way of this letter, and you’re familiar with this 

letter, aren’t you? 

 A Well -- 

 Q No. 

 A It wasn’t in my nightly reading. 

 Q Probably a lot less fun then a Harry Potter book.  I admit.  None the 

less. 

 A I’ve thumbed through it.  I haven’t -- 

 Q You’re aware that this letter had been written to APCO on or about 

August 15th, correct? 

 A Yes.  

 Q And according to the letter, at least, APCO was intending to terminate 

the agreement or cause with an opportunity to cure or with cause and with an 

opportunity to cure, under Section 10.02 of the prime contract, right? 

 A Yes, Gemco -- 

 Q Here in Section A -- 

 A Gemstone was, yes.  Uh-huh. 

 Q And furthermore, also on the first page; Timing of the Termination, 

pursuant to Section 10.02(b), Gemstone may terminate the agreement as set forth 
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in Sections 10.02(a), I to Immediately collectively the immediately termination 

breaches.  However, Gemstone is providing APCO 48 hours to cure the breaches 

prior to termination, if the breaches are not cured to Gemstone’s satisfaction within 

48 hours this notice shall also serve as 7 days’ notice following the 48 hours without 

any further written notice from Gemstone, correct? 

 A That’s what it says. 

 Q So in other words, Gemstone’s position is if you don’t cure within 48 

hours, the 7 day timeframe for us to terminate commences immediately. 

 A Yes.  

 Q And -- In deed, that’s the position Gemstone took and maintained, isn’t 

it? 

 A Yes, even after we responded to this, they did. 

 Q Even after you responded, correct. 

  And one response is in Exhibit 15, if you turn to that or look at the 

screen, Exhibit 15 is an August 19, 2008 letter from APCO to Mr. Edelstein at 

Gemstone and he states -- and this is written by Randy, I believe, correct? 

 A Yes.  

 Q And Randy writes to Alex and he says:  I started writing this letter as a 

supplement to our lawyer’s letter that responded to your 48 hour notice.  As 

previously indicated there’s no basis for Gemstone to terminate our contract. 

And he goes on to dispute Gemstone’s letter, right? 

 A Yes.  

 MR. JEFFERIES:  What exhibit is that, Eric? 

BY MR. ZIMBELMAN:    

 Q Now, one thing that Randy also states in this letter, on the second 
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page, first paragraph, beginning about the middle, that I also, if you look at the 

screen it will be right in front of you.  It says:  I also find it interesting that you have 

sent letters to us, sent us letters to terminate the contract all within the time that we 

were allowed to provide you notice of our intent to suspend the work, if the change 

orders on the June pay application were not paid, that was to elapse on Thursday.  

And now your lawyer’s proposing that we agree to a termination before that date.  

We will not agree and intend to fully proceed with our contracts and obligations.  I 

wish Gemstone would do the same. 

  So in other words, Gemstone is trying to outfox you.  They’re trying to 

jump ahead of you and terminate you before your 10 days to stop work plus 15 days 

to terminate under NRS 625 -- 624 can occur, isn’t that right? 

 A That’s what it appears to be. 

 Q Okay.  And of course, you push back you say, you know, no you don’t 

have any grounds and so forth and you take the position that they have no right to 

terminate you.  In fact, it’s still your position today, isn’t it that Gemstone did not 

have a right to terminate your contract? 

 A Yes.  

 Q They did not have a basis for that. 

 A Correct. 

 Q And, in fact, there was no owner termination of the prime contract, 

right? 

 A I’m sorry, say that again. 

 Q Sure.  Your position is the owner did not terminate the contract. 

 A That APCO did. 

 Q That APCO terminated it, right.   
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  Returning to Exhibit 45, which is the subcontract agreement and what 

APCO proposes as the subcontract agreement between APCO and Helix, correct?  

Now, under Section 9, entitled Termination for Convenience, correct?  And we 

looked at that earlier, under 9.1 that’s up on the screen, as well.  The right to 

terminate for convenience:  The contractor shall have the right to terminate for 

convenience at any time and with our without cause, subcontractor’s performance of 

all or part of the subcontract or subcontract work is defined in paragraph 2.1.   

  In other words, if APCO wanted to, it could have terminated Helix’s 

subcontract, but again it didn’t do so, correct? 

 A That’s right. 

 Q Now, under Section 9.3 defines subcontractor’s obligations upon receipt 

of the written notice of termination, correct? 

 A Yes.  

 Q Now, given that APCO never sent Helix and Helix never received 

written notice of termination that provision, you will agree with me, has no 

application to this analysis, correct? 

 A Yes.  

 Q So let’s go down to the 9.4 and its section heading is Effective Own’s 

Termination of Contractor, right?  It states:  If there has been a termination of the 

contractor’s contract with the owner, the subcontractor shall be paid the amount due 

from the owner to the contractor for the subcontractor’s completed work -- I’m sorry I 

didn’t have it up on the screen, if there has been a termination of the contractor’s 

contract with the own, the subcontractor shall be paid the amount due from the 

owner to the contractor for the subcontractor’s completed work, as provide in the 

contract documents after payment by the owner to the contractor. 
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  In other words, if there’s been a termination of the prime contract, Helix 

is entitled to be paid, when paid, right?  That’s a pay-if-paid clause, isn’t it? 

 A Yeah, but it doesn’t matter, at this point, because we made sure that 

every subcontractor got paid through August. 

 Q All right.  Except for retention. 

 A Yes, as provided in the contract documents? 

 Q Did Helix earn the retention? 

 A No. 

 Q It didn’t earn the retention? 

 A No. 

 Q So if it billed x dollars -- if it showed it had completed X percentage of 

the work and that work had a value of a one million dollars and it billed for 90 

percent of that or nine hundred thousand dollars, just by way of example, right?  A 

million less 10 percent retention is a billing for nine million dollars, your position is 

they didn’t earn that extra 10 percent? 

 A Not at that time, no. 

 Q Okay.  Even though they did the work that’s represented by that 10 

percent.  

 A Well it’s represented that they did the work.  Work hasn’t got to the 

point where it can be inspected and accepted. 

 Q Okay.  

 A And that’s what retention is for. 

 Q But you don’t know, and again going back to that issue of APCO’s 20 

million dollar Motion for Summary Judgment, you don’t know whether that included 

APCO’s retention even though, it hadn’t completed its work, right? 
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 A I don’t know that. 

 Q It wouldn’t be fair for APCO not to be paid that which it had earned 

simply because the owner terminated it and it didn’t -- wasn’t able to complete the 

job, would it? 

 A I’ve never seen a billing to the owner for retention from APCO. 

 Q Bill or not bill, is it fair to deprive APCO of the earnings it earned -- the 

money it earned, while it was on the job? 

 A It’s not earned. 

 Q And so APCO -- if APCO asked for retention, it was asking for 

something it wasn’t entitled to, is that your position? 

 A That would be my position. 

 Q Okay.  In any event, this appears to apply per 9.4:  If there has been a 

termination of the contractor’s contract with the owner, correct? 

 A Yes.  

 Q Do you believe that is whether or not it’s an owner termination or a 

APCO termination? 

 A I can’t make that leap, I don’t know. 

 Q Okay.  The header is Effective Owner’s Termination of Contractor. 

 A Right. 

 Q Is there a position, in this agreement, for the affect APCO’s termination 

of owner/contract? 

 A I don’t think so. 

 Q How was the percentage of completion on progress payments 

determined? 

 A Pretty much by the owner. 
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 Q Showing you again the APCO/Helix subcontract, Exhibit 45.  Will you 

look at paragraph 3.5, in the middle, beginning 1, 2, 3, 4, 5 lines down, last word the:  

The estimates of owner as to the amount of work completed by subcontractor shall 

be binding upon contractor and subcontractor and shall conclusively establish the 

amount of the work performed by subcontractor.   

Do you see that language? 

 A Yes.  

 Q Do you believe that that’s how the determination of percentage of 

completion and that, in fact, worked on the project that it was the owner’s conclusive 

determination? 

 A Yes.  

 Q And if Helix asserted, by way of, it’s pay application a certain 

percentage of completion on a line item, APCO and the owner approved of that.  

APCO would place that same exact same percentage of completion on its pay 

applications, would it? 

 A Yes.  

 Q In other words, it would take what percentage of completion of all the 

subcontractors had asserted, if the owner was okay with it, that would end up at 

APCO’s pay application and then get passed up to the owner for processing, isn’t 

that right? 

 A Well that’s generally. 

 Q Generally.   

A Yeah. 

Q There were some -- sometimes it was rejected and sent back for 

changes, right? 
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 A But the owner had the -- we would compile all the subcontractor pay 

applications, put them on a spreadsheet for the meeting for review, and then our 

folks, out on the project, would walk with the owner and they would make the 

determination. 

 Q Got ya.  Did the owner solicit your opinion, as to percentage of 

complete? 

 A Not really. 

 Q Did they listen to your opinion? 

 A Not that I know of. 

 Q Were you involved in the project walkthroughs where percentage of 

complete was determined, you personally? 

 A I think one. 

 Q One. 

 A Yeah. 

 Q Out of probably dozens, right? 

 A About 12. 

 Q 12 

 A 11 or 12, yeah. 

 Q And in that one instance out of 12, did you offer an opinion as to 

percentage of complete on any particular portion of the work? 

 A No. 

 Q And having not offered that opinion, you don’t know how the owner 

would have reacted to that, do you? 

 A That would be premature.  Typically, what would happen is that when 

the subcontractor -- if he was getting his pay app cut, if they felt that they had a 
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justifiable reason, sometimes they would even contact the onsite staff of Gemstone 

and work it out and then let us know -- around us and on occasions.  And even Helix 

got an approved pay application one month, I remember seeing and then all of a 

sudden, they got -- they had more on it.  They sent us to revise that had more.  So 

that occurred sometimes without our input. 

 Q Fair enough. Thank you. 

 MR. ZIMBELMAN:  Your Honor, I want to pass the witness. 

CROSS-EXAMINATION 

BY MR. TAYLOR:   

 Q Good afternoon.  I’m John Taylor, I represent National Wood Products.  

Do you have any history with National Wood Products? 

 A I do not. 

 Q National Wood Products is standing in the shoes of CabineTec, you do 

have some issue with CabineTec, correct? 

 A Yes.  

 Q Did you ever seen any of the work that CabineTec did on the project? 

 A Physically? 

 Q Yes.  

 A No, sir. 

 Q Did you ever hear any complaints by anyone as to the quality of any 

work that CabineTec did on the project? 

 A It wouldn’t have been by our folks.  My understanding is that CabineTec 

delivered -- buildings eight and nine, first floor cabinets to the basement -- or the 

parking garage prior to us leaving and through the photos that I reviewed.  I couldn’t 

see where any of the cabinets were actually installed as of that -- end of August.  If 
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there were, there were no photos of them. 

 Q Have you ever subsequently been to the project, after August 2008? 

 A Yes, about a year later. 

 Q Is that -- at that time did you see any cabinets installed? 

 A There were some. 

 Q Did you see any problems with the cabinets you saw installed? 

 A I wasn’t looking for cabinet issues. 

 Q So nothing stood out to you as these cabinets are defective or anything 

like that, is that right? 

 A I did not look for that, so I wouldn’t know. 

 Q Now, we’ve looked at Exhibit 6, which was a -- one of the notices of 

intent to terminate the contract and this one was supposedly sent to all 

subcontractors according to the cc line on the second page, correct? 

 A Yes.  

 Q I’d like you to also look at Exhibit -- and that was sent on July 28th, 

2008, right? 

 A I guess, my screen is blank now. 

 Q All right.  

A That’s all right. 

Q  I would like you to look at Exhibit 48, which was dated the very next 

day, July 29.  This was an email from Randy Nickerl and it says in the body to all 

Manhattan West subs.   

Do you see that? 

 A Yes.  

 Q Is it your understanding that this would have been sent to everyone 
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including CabineTec, correct? 

 A I have to make that assumption. 

 Q Okay.  And this says in it -- in capital letters, in the middle of the of the 

paragraph it says:  This suspension is not a termination of the general contact at this 

time and as such all subcontractors are still contractually bound to the terms or their 

respective subcontracts with APCO Construction.   

Do you see that? 

 A Yes.  

 Q Okay.  Now, that was APCO’s understanding was that these 

subcontractors are still bound, correct? 

 A As of July 29th.  

 Q And if work wasn’t stopped, those subcontractors would be expected to 

still be on schedule, right? 

 A Yes.  

 Q So if, in fact, the contract didn’t terminate -- on the notice that was given 

in the notice to terminate -- that date in there was it -- they would have stopped the 

work as of August 14, right? 

 A Yes.  

 Q And the work wasn’t stopped on August 14, 2008, was it? 

 A No.  We tried to continue. 

 Q So if the subcontractor had stopped doing work and the contract wasn’t 

actually stopped, subcontractor would be in a tough situation, right? 

 A Depends on the subcontractor. 

 Q Well what about a subcontractor that’s fabricating, like CabineTec that’s 

fabricating cabinets offsite to be ultimately delivered and installed?  I mean, it’s 
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difficult to start and stop that kind of a contract on a dime, right? 

 A You guys were selected, CabineTec was selected by Gemstone and we 

were made to use CabineTec. 

MR. TAYLOR:  Definitely not responsive, Your Honor, move to strike. 

 THE COURT:  Motion’s granted. 

BY MR. TAYLOR:   

 Q Now, would it be easy for a contractor like CabineTec to stop and start 

production on a dime? 

 A That’s a hypothetical, depends on the situation. 

 Q And multiple notices of potential termination were sent out over the 

course of a couple of months, right? 

 A Yes.  

 Q And if the subcontractor stopped every time you said we might stop and 

then started back up when you said things are kind of patched over that would have 

meant a herky-jerky kind of a construction schedule, right? 

 A No. 

 Q No.  You think it would be easy for contractors to say, oh, we’re 

stopping work today at 5, we don’t know if we’re going to start again, oh, it’s been 

five days now, everybody start back up, start to work again, oh, two days later, we 

got to stop again.  You think that that would have been easy for the contractors? 

 A We didn’t stop their work. 

 Q Well you say in Exhibit 48, the one we were just looking at, you told 

them; the subcontractors are advised at the present time, they are not obligated to 

perform any subcontract work on the project, right? 

 A At the directions or instance of Gemstone. 

JA001756



 

-90- 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

 Q Where they supposed to still be doing work at APCO’s request as of 

this notice? 

 A As of this no -- are you going to strike my answer again, if I answer 

more than you ask me.   

At this time Gemstone was contacting all the subcontractors to align 

them with themselves and that’s why Randy put that in his response.  And there are 

several letters with that -- with those types of comments. 

 Q Okay.  I’d like you to look at Exhibit 23, we’ve looked at that a bit, 

particular the first page, this is another notice of stopping work, correct? 

 A Yes. 

 Q In the first paragraph under the heading Note, the last sentences says:  

As such all contra -- subcontractors until advised in writing by APCO Construction 

remain under contract with APCO Construction. 

Do you see that? 

 A I do. 

 Q Do you think that anything was ever given to the subcontractors by 

APCO Construction to indicate that that sentence was no longer in effect? I’ll 

withdraw that question and ask a clearer one. 

 A Yeah, I was confused. 

 Q Yeah, did APCO Construction ever advise the subcontractors, you don’t 

have to wait for something in writing from us to be no longer under contract with us? 

 A No. 

 Q In -- do you know if CabineTec was still working on the project in 

August of 2008? 

 A My belief is that they delivered cabinets during the month of August. 
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 Q Okay.  Look at the -- and we’ve looked at -- it’s the second page of that 

exhibit that’s got the letter to Gemstone which talking about $6,183,445.24 that 

needs to be paid, right? 

 A Yes.  

 Q That was for the June 2008 pay app, right? 

 A Yes.  

 Q So there’s some discussion with Helix’s Counsel about what work might 

have been done after that, by APCO.  I’m going to show you Exhibit 8.  Exhibit 8 is 

the July pay app, correct? 

 A It doesn’t appear to be the signed one, but it appears to be a pay app. 

 Q And if you look at the page that’s marked in the bottom right corner, 

page 22, that page has subcontractor summary, do you see that? 

 A Yes.  

 Q So APCO’s pay under this pay app was going to be $479,092.97, right? 

 A Yes.  

 Q So that would be an additional amount to the approximate eight million 

that, you say was owing up through June, right? 

 A No. 

 Q No? 

 A No.  There was -- we didn’t get paid for our general conditions and our 

APs and our items that we were supposed to get reimbursed for, for June, July and 

August.  That equated to approximately a gross of 1.7 and change so when you take 

retention off it’s 1.5 and change. 

 Q So what’s this line item here?  APCO Construction four hundred 

seventy-nine thousand and change. 
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 A That would be for our general conditions and monies that we had put 

forth for maybe deposits or something, I know there was one -- I don’t know if it was 

this month or not where we prepaid a deposit for glass for 90 thousand and we had 

some other items that we prepaid. 

 Q Where would we find the general conditions?  The -- any additional 

amounts owing to APCO on the -- on this particular application? 

 A You wouldn’t. 

 Q Well you said there’s another million or so owing and I’m wondering is 

that reflected anywhere on this pay application, what was owing to APCO for the 

month of July? 

 A I guess I don’t understand. 

 Q Well you said from June and earlier, APCO was owed about eight 

million dollars, right? 

 A There’s two components. 

 Q The total up through the end of June was about eight million dollars. 

 A Up through the end of August. 

 Q Up through the end of August is eight million dollars? 

 A Yes.  

 Q So that’s the total owing to APCO adding in everything prior to June, 

prior to the disputes, the July pay app and the August pay app, the grand total is 

about eight million? 

 A Yes, sir. 

 Q Okay.  Also on this same page, it shows a line item for CabineTec, do 

you see that? 

 A Yes.  
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 Q This is Application Number 10, right? 

 A Yes.  

 Q This would be through the month of July, right? 

 A Yes.  

 Q After that -- look at Exhibit, I believe it’s 31.  Exhibit 31, is this the pay 

app -- begin at first pages there, this is Pay App 11, right?  And I’ll wait for you to 

find it. 

 A Yes.  

 Q Okay.  Now, Pay App 10 was up through the end of July, correct? 

 A Yes.  

 Q Pay App 11 was through the end of August, right? 

 A Yes.  

 Q This would show additional payments due for work done in August, 

right? 

 A Yes.  

 Q If you look at page 22 of this exhibit, -- 22 in the bottom right corner 

there’s a similar subcontractor summary to the one we were looking at from Pay App 

Number 10, right? 

 A Yes.  

 Q This one doesn’t show anything to CabineTec, right? 

 A I don’t see any. 

 Q So whatever work CabineTec was doing in July -- in August of 2008, 

you said among other things they were delivering cabinets to the site.  They’re not 

included on this pay app, right? 

 A Well less -- I don’t think that’s -- they’re not on this, I’ll give you that. 
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 Q Okay.  

 A But there were -- the other one was paid but the next billing for 

September, I believe was reduced by Camco.   

 Q Do you have an understanding as to whether or not -- well CabineTec 

was working on the project in August, correct? 

 A What I remember reviewing, is that you actually made the deliveries like 

the last week of July and then beginning in August.  The -- and so there was a 

billing, it seemed like it was a prebill and it got paid -- you guys delivered cabinets, 

but we don’t have any delivery tickets, we have invoices.  And so know that the only 

bill that APCO got was the 179. 

 Q So my question is -- well APCO was still on the job in August of 2008, 

correct? 

 A Right. 

 Q And if CabineTec was doing additional work -- beyond the 179 that we 

were just looking at.  They did additional work in August it wasn’t included in that 

pay app, right? 

 A That means they didn’t bill it. 

 Q Okay.  But it’s not included on the pay app, correct? 

 A Yes.  

 Q And if it’s not on that pay app, it didn’t get paid pursuant to that pay app, 

right? 

 A Right. 

 Q Do you have any reason to believe that CabineTec was paid anything 

more than the payment reflected on the July pay app? 

 A Not under our watch. 
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 Q Now, on this final pay app, the second page it indicates that the 

outstanding retention for the entire project is about just under six million dollars, 

correct? 

 A Yes.  

 Q Do you know if that six million retention makes up part of the twelve 

million gap between the 20 million dollar Summary Judgement and the eight million 

that was actually owing to APCO, as of the end of August 2008? 

 A I do not. 

 Q What additional work did APCO need to do to earn it’s -- well let me ask 

with CabineTec.  What additional work would CabineTec need to do to earn its 

retention for work completed through August 2008? 

 A Finish the project. 

 Q Well let’s say they completely finished the project.  They’ve done 100 

percent of their work but only been paid for 90 percent of it, are you with me there? 

 A Yes.  

 Q Okay.  In that circumstance what additional work would be necessary to 

earn their retention? 

 A They have to get the owners acceptance and every unit would have to 

be inspected. 

 Q So the cabinets -- it would be CabineTec’s responsibility, at that point in 

time, to get the owner to approve it, to get their last 10 percent, is that right? 

 A I didn’t say that, but traditionally on a condo or a partner project, that we 

walk with the vendors and the owner and we do punch lists together. 

 Q So you’re saying that it might have been a potential somewhere down 

the road and that’s the thing that entitles the withholding the 10 percent? 
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 A Well in this case, it’s a little bit different because these are condos and 

there’s -- there’re numerous upgrades that Gemstone sells and you guys sell.  And 

cabinets is one of the most bought upgrades, so to speak, in that arena.  So the 

owner will also -- the potential owner the buyer will also have to accept it as long -- 

as well as the owner. 

 Q And you don’t know whether or not additional work would be required, 

at that point in time, that’s just a possibility, is that right? 

 A We have no idea. 

 Q And we’ll never know because CabineTec was never given the 

opportunity to step in and perform any punch list, correct? 

 A That’s correct. 

 Q Do you think the ca -- at this point in time, that’s never going to happen, 

right? 

 A Well obviously it already happened, but not under Manhattan West as 

Eric pointed out. 

 MR. TAYLOR:  I don’t have anything further. 

 THE COURT:  Want to take a break before -- 

 MR. JEFFERIES:  Sure. 

 THE COURT:  redirect?  Okay.  Let’s break until 25 after 3:00. 

 MR. TAYLOR:  Okay.  Thank you. 

[Recess taken at 3:11 p.m.] 

[Trial resumed at 3:23 p.m.] 

 THE MARSHAL:  Come to order, the Court’s again in session. 

THE COURT: All right.  You may be seated, we’re back on the record.  

 The witness has retaken the stand and you may redirect, Counsel. 
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MR. JEFFERIES:  Thank you. 

REDIRECT EXAMINATION 

BY MR. JEFFERIES:   

 Q Mr. Pelan, I’m going to be bouncing around just to cover a few 

miscellaneous issues.  And if I’ve asked you this, I apologize, I want to make sure 

it’s in the record in light of some of the discourse you had with Mr. Zimbelman. 

  Did Helix ever bill APCO for its retention? 

 A No. 

 Q Did Helix ever submit a claim letter or written demand for its retention to 

APCO? 

 A No. 

 Q Did CabineTec ever bill APCO for its retention? 

 A It did not. 

 Q Did CabineTec ever submit a claim letter for its retention? 

 A No. 

 Q Did Helix ever bill APCO for any materials or work it performed after 

Camco signed its prime contract with Gemstone? 

 A No. 

 Q Did CabineTec ever bill APCO for work or materials performed after 

Camco took over the project? 

 A No. 

 Q From and after the point that APCO took over -- strike that.  From and 

after the point that Camco took over, did APCO provide any direction or impose any 

requirements as far as -- on the subcontractors for work proceeding? 

 A No. 
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 Q Be it in the pay application process or the actual field work, did APCO 

play any role in subcontractor work on the project during the months of September 

through December, 2008? 

 A No. 

 Q Now, Mr. Zimbelman walked you through some differences in the 

Camco and the APCO contract and primarily the exclusion of sections.  From your 

understanding did the technical scope of work change from what APCO had 

contracted to build to what Camco contracted to oversee? 

 A No. 

 Q Given your personal involvement with the project and the notices that 

were going out both to Gemstone and to the subcontractors, based on your 

experience was there any confusion amongst the subcontractors, in this case Helix 

and CabineTec, as to what was happening in terms of their work going forward? 

 MR. ZIMBELMAN:  Objection, Your Honor, calls for speculation as to what 

others are thinking? 

 THE COURT:  Do you want to rephrase? 

BY MR. JEFFERIES:    

 Q From and after the point that Camco took over the project, did Helix or 

CabineTec representatives ever come to you and ex -- or APCO representatives, to 

your knowledge, and express any concern or question about what was happening 

with their proceeding with work on the project? 

 A No. 

 Q Mr. Zim -- Mr. Zimbelman showed you Exhibit 168 and then he asked 

you if you agreed and I’ll just -- for sake of the record put it up, you don’t have to 

reach for it.  He a -- showing you page 2, Exhibit 168, he asked you whether you 
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agreed with the statement that APCO assumed responsibility for the financial 

aspects of the project and the proper engagement in payment of the trade 

contractors.  Would that be a true statement while APCO was serving as the prime 

contractor? 

 A No.  It’s pretty broad.  We were responsible for the GMP obviously, and 

the contracts, but as far as the financial aspects of funding.  No. 

 Q Did APCO have any responsibility to pay the subcontractors for the 

work that they performed for Camco? 

 A No. 

 Q Do you recall Mr. Zimbelman, showing you the Helix subcontract and 

specifically paragraph 9.4?  Do you recall that? 

 A Yes.  

 Q Would it be fair to characterize that entire Article 9 or your subcontract 

to apply to terminations for convenience? 

 A It’s in the same section, yes. 

 Q And specifically -- I can’t post mine, do you have a 45 within reach, 

mine has handwriting on it. 

 A 45. 

 MS. BACON:  I think I have it here. 

 MR. JEFFERIES:  Do you have a plain one? 

 MS. BACON:  Yeah, 145? 

 MR. JEFFERIES:  45. 

 MS. BACON:  Okay.  

 MR. JEFFERIES:  And these are all mine. 

 MS. BACON:  Yes.  I got it.  
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 MR. JEFFERIES:  Thank you. 

BY MR. JEFFERIES:   

 Q Sir, what I would like for you to do is -- I don’t need you to read it into 

the read, but review paragraphs 9.4 and 9.5 -- actually, please review 9.6 too. 

 A Okay.  

 Q Would it be a fair reading of paragraphs 9.4, 9.5, and 9.6 that those all 

apply when the owner terminates the prime contract for the owner’s convenience? 

 MR. ZIMBELMAN:   Objection, leading. 

 THE COURT:  I’ll allow it. 

BY MR. JEFFERIES:   

 A Yes.  

 Q And prior to today, has Helix or CabineTec ever submitted a claim to 

you or to APCO invoking this termination for convenience remedy? 

 A No. 

 Q Exhibit 23, was the -- excuse me Exhibit 24, Mr. Zimbelman showed 

you that letter.  Why was APCO sending this letter to the County regarding the 

construction permits? 

 A Because they needed to get transferred to Camco. 

 Q You’ve had a chance to go -- look at Exhibit 13, if you would.  This is 

the letter whereby Gemstone alleged that APCO was, somehow, in breach of 

various issues and conditions.  Based on your involvement in analysis is there any 

factual basis for any of those alleged defaults? 

 A No. 

 Q And regardless of who was right APCO or Gemstone, in terms of who 

was entitled to or who did terminate first, Gemstone proceeded with completion of 
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it’s project as if it had terminated the prime contract, that correct? 

 A That’s correct. 

 MR. JEFFERIES:  Nothing further. 

 THE COURT:  Any recross? 

 MR. ZIMBELMAN:  Just briefly, Your Honor. 

RECROSS-EXAMINATION 

BY MR. ZIMBELMAN:   

 Q You indicated there were no technical changes to the contract to the 

work after Camco took over, correct? 

 A I believe the same plans and the same scope of work had to be 

completed. 

 Q But you don’t know if there were any change orders that were issued 

after APCO, do you? 

 A No. 

 Q You weren’t on the project after APCO stopped work on the project, 

were you? 

 A No. 

 Q You didn’t go back and visit the site during the work that was under 

Camco, did you? 

 A I did not. 

 Q So you don’t really know precisely what was happening, at the time, 

after APCO left the project. 

 A I was not a witness. 

 Q What communications did you have regularly with subcontractors 

during the time of the project?  State it a different way -- 
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 A Yeah. 

 Q Didn’t the contractors primarily communicate with Randy, or Randy’s 

assistant? 

 A A lot of the time, yes. 

 Q Did they come to you with the -- with issues? 

 A Once in a while, the ones that I knew. 

 Q The ones that you knew, okay.  But most of the communication, on 

project issues, went through Randy or Randy’s people, didn’t it? 

 A Yes, but I had some input.  Randy’s office at the -- at our office was 

right next to ours and he -- when he was having issues he would run things by me, 

quite often so. 

 Q With respect to the letter from Brad Scott, that Counsel just showed you 

again, Exhibit 162, I think I heard you say that APCO had no responsibility to pay 

the subcontractors, is that accurate? 

 A I don’t think I said that. 

 Q Okay.  

 A I think I said that we didn’t have the responsibility for the funding. 

 Q All right.  Once you received money, you had a responsibility to pay the 

subcontractors so, right? 

 A Absolutely. 

 Q And we covered that you did that by way of APCO checks, correct? 

 A That’s correct. 

 Q Mr. Jefferies asked you if you thought paragraphs 9.4 - 9.6 all relate to 

an event of termination or the owner has terminated the agreement, correct? 

 A For convenience. 
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 Q Right. 

 A Yes.  

 Q In this case, that didn’t happen, did it? 

 A No. 

 Q So therefore, these procedures and this claim in 9.5 have no basis of 

no bearing on this dispute, do they, because it doesn’t apply? 

 A That’s correct. 

 Q Just a couple more issues.  Exhibit 24, the permit cancelation letter, can 

you show me anywhere in that document where it says that APCO is arranging a 

transfer of permits to Camco? 

 A No, I be -- 

 Q It doesn’t say that, does it? 

 A That letter does not, no. 

 Q And finally, if APCO -- excuse me if Helix had billed APCO for its 

retention, would APCO have paid that retention? 

 A We wouldn’t have been able to pay unless the owner approved it. 

 Q So the answer is no, correct? 

 A We had no ability to pay it. 

 Q The owner wasn’t going to pay it, right?  The owner never paid you your 

retention, did they? 

 A No.  They did not. 

 Q And if APCO had asked you to pay them for the amounts that were 

incurred after APCO had left the project, would APCO have paid those amounts? 

 A Say that one more time. 

 Q Sure.  If Helix had sent you a bill for the approximately a million dollars 
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in which it was paid, it earned on the project after APCO left, would APCO would 

have just paid that money to Helix? 

 A We had no ability to do that. 

 Q You would not have paid that money to Helix. 

 A We could not have, yes. 

 MR. ZIMBELMAN:  Thank you. 

 MR. TAYLOR:  Very briefly, Your Honor. 

RECROSS-EXAMINATION 

BY MR. TAYLOR:   

 Q On your examination by Mr. Jefferies there, the question was asked did 

CabineTec ever indicate -- make a demand, make a request for payment after 

Camco came on board?  I believe your answer was, no, CabineTec never made a 

request to APCO after that.   

  So I’d like to show you Exhibit 3172.  This is a mechanics lien filed by 

CabineTec, particularly, I’d like you to look -- start by looking at the second page.  It 

indicates it was signed for by someone named, first name Monica.  Do you know 

anybody at APCO who would sign for this? 

 A It was probably downstairs at APCO equipment.  We were upstairs. 

 Q Okay.  And the mechanics lien, item six indicates that the work was -- 

CabineTec was employed by APCO Construction and Camco Pacific Construction, 

it lists both as owing the lien, correct?  The amount stated in the lien. 

 A Okay.  

 Q And did you have any reason to dispute that APCO received this notice 

from CabineTec in or about February of 2009 of seeking to hold APCO responsible 

for the entirety of $750,000 contract price? 
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 A What was your question? 

 Q Do you have any reason to dispute that APCO received this notice of 

lien in February of 2009? 

 A Yeah, I just had a -- I don’t have a reason to dispute that we received 

that. 

 Q Okay.  Thank you. 

 MR. TAYLOR:  Nothing further. 

 THE COURT:  Anything else? 

 MR. JEFFERIES:  Nothing further. 

  Your Honor, I could just for the record obviously, we’re going to reserve 

the right to call Mr. Pelan in rebuttal once we hear the Plaintiff -- Claimant’s case in 

chief. 

 THE COURT:  All right.   

All right.  Sir, you may stand down now. 

 THE WITNESS:  Thank you. 

 THE COURT:  Thank you. 

  Okay. We’re getting into the -- 

 MR. ZIMBELMAN:  Your Honor, can Helix proceed for this? 

 THE COURT:  We’re in the Claimant’s case now, right? 

 MR. ZIMBELMAN:  Yes.  

 THE COURT:  Okay.  

 MR. ZIMBELMAN:  Helix would call Robert Johnson to the stand. 

ROBERT JOHNSON 

[having been called as a witness and being first duly sworn, testified as follows:] 

 THE CLERK:  Please state your name for the record and spell both your first 
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and your last name, please. 

 THE WITNESS:  Robert Johnson.  R-O-B-E-R-T, J-O-H-N-S-O-N. 

 THE CLERK:  Thank you. 

DIRECT EXAMINATION 

BY MR. ZIMBELMAN:   

 Q Bob, could you please tell the Court your relationship to Helix Electric of 

Nevada, LLC? 

 A I’m the vice-president of major projects group, that was the group that 

over saw the work for the Manhattan West Project. 

 Q How long have you been with Helix? 

 A 17 years. 

 Q Does Helix do a lot of work here in the valley? 

 A Helix does significant amount of work in the valley.  We’re one of the 

larger contractors in Southern Nevada. 

 Q And done work with APCO prior to this project? 

 A Yes.  And I personally worked with them on several projects. 

 Q Has Helix worked with APCO since this project? 

 A Uh, we have. 

 Q Is Helix licensed with the State Contractors Board? 

 A We’re a licensed electrical contractor, yes. 

 Q What licenses do you have? 

 A We have electrical contractor’s licenses, a general contract license and 

engineering contractor’s license. 

 Q Was Helix licensed to perform the work that it performed on the 

Manhattan West Project -- 
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 A Yes.  

 Q -- at the time it did so? 

 A Yes.  

 Q And I assume Helix is a limited liability company properly registered in 

the State of Nevada? 

 A We’re an LLC, correct. 

 Q And at all times were current with the Secretary of State? 

 A Always current, we never have an issue. 

 Q Were you involved in the negotiation, execution of subcontract 

agreement with APCO on the Manhattan West Project? 

 A I was. 

 Q What was your role? 

 A My role was to review their contract and negotiate final 

terms/conditions. 

 Q I’m going to ask you to pull Exhibit 45, it’s APCO’s exhibit.  Rather than 

confuse the Judge, Your Honor, our Exhibit of this documents is the exact same so 

we’ll just use APCO’s. 

 A Okay.  

 Q So can you tell me how Exhibit 45 came to be? 

 A Exhibit 45 is the subcontract agreement, at this stage it’s the agreement 

that was sent back to us after our review and we sent the exhibit onto APCO for 

review, and exhibit, I mean, our terms and conditions and either alter or add to the 

subcontract. 

 Q And when you say in this condition, you mean exactly as we are looking 

at it today? 
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 A As we’re looking at it right here, today on the Exhibit 45. 

 Q Now, is this a document that is in original form -- originated with Helix or 

that it originated with APCO? 

 A APCO originated the subcontract agreement. 

 Q And provided it to Helix, correct? 

 A Correct. 

 Q And then Helix reviewed it and you said provided a -- some 

amendments. 

 A We provided changes to the contract and refer to it as an exhibit. 

 Q If you look at page 16 of the exhibit, this is a document called Helix 

Electric Exhibit to the standard subcontractor agreement between APCO and Helix? 

 A Looking at it. 

 Q All right.  Is that the revisions that you were talking about? 

 A Those revisions -- our revisions are in the type print.  APCO’s revisions 

to that are the marked-up version with the initials to the side. 

 Q All right.  So you sent them your exhibit -- what we’re looking at now, is 

how it came back to you from APCO marked-up, right? 

 A Correct. 

 Q The signature page of the document, on page 15, this is after Section 

18.7 of the subcontract agreement and witness whereof and so forth.  Now, there’s 

a signature by Victor Fuchs dated November 28th, 2007.  Who is Victor Fuchs? 

 A Victor Fuchs is president of Helix Electric. 

 Q He’s the big cheese, right? 

 A He’s part owner and president. 

 Q And next to him is -- it appears to be a signature by Randy Nickerl.  Do 
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you know who Randy is? 

 A Yeah, Randy was the here represented project manager.  I do know 

Joe referred as a different title, but on this project, he was their project manager. 

 Q And that’s the title that appears on the contract -- 

 A Right. 

 Q as well, correct? 

  And what date did Randy put on his signature? 

 A Put on, May 8, 2008. 

 Q May or April? 

 A Pardon me April. 

 Q 4-8-08, right? 

 A Correct. 

 Q And that is obviously, five months later -- five months after it’s signed 

and returned by APCO -- excuse me by Helix, right? 

 A Correct. 

 Q And just so I’m clear, when Helix signed and returned the subcontract 

agreement to APCO, did it contain the Helix Electric Exhibit? 

 A Yes.  

 Q In the form before all the cross-outs and mark-ups, right? 

 A Correct, clean form. 

 Q Now, on the first page of the subcontract agreement, you can see it on 

your screen there as well, under Section 1.1, someone has typed in the attached 

Helix Electric Exhibit is also a part of the subcontract agreement. 

Who typed that into the document? 

 A Helix assistant that took care of the exhibit and that notation on the 
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contract. 

 Q So in other words, Helix did that. 

 A Helix did. 

 Q And next to it is a box for initials, right? 

 A Correct. 

 Q Is that, whose initials, am I pointing to here in the lower part of that box? 

 A Victor Fuchs. 

 Q All right.  And what about above? 

 A I understand it to be Randy Nickerl. 

 Q And it’s somebody has written as noted, with an arrow to the R initial, 

correct? 

 A Correct. 

 Q Is that something that Helix did or, as far as you know that APCO did? 

 A No, APCO did. 

 Q And if you’ll look at the initial section below for subcontractors, is that 

Victor Fuchs again -- initials? 

 A Correct. 

 Q Did Randy initial in this box? 

 A He did not. 

 Q On page 2, did Victor initial? 

 A Yes, he did.   

 Q Did APCO? 

 A No. 

 Q And that’s that way throughout the duration of the document, isn’t it?   

  Now, looking at the Helix Electric Exhibit, on the side someone has 
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written, okay and then we see Randy’s R again, right?  

 A Correct. 

 Q Is that Randy’s okay or Helix’s okay? 

 A That’s Randy’s. 

 Q And then we sometimes we see a no next to the R.  Is that again -- is 

that Randy? 

 A That would be Randy. 

 MR. ZIMBELMAN:  Oops, I screwed up Bob, can you help me?  Bob, I think I 

messed up the machine. 

[Colloquy between the Counsel and the Marshal] 

BY MR. ZIMBELMAN:   

 Q And again we see the same type of notations throughout the Helix 

exhibit where Randy has made some changes and put an R, and a no, or an okay, 

right? 

 A Correct. 

 Q Now, why did Helix send back revisions by way of a Helix amendment? 

 A Helix amendment we printed was taken exception to the terms and 

conditions in APCO’s contract.  And there was quite a few of them, some of them 

were the pay when paid clause, there were different items throughout the whole 

thing and it was fairly lengthy. 

 Q And we’ll get to those in detail but in general this is Helix’s way of 

saying -- 

 A We don’t agree with those terms/conditions or we’re adding our own 

terms and conditions. 

 Q Okay.  And once you did that in November and it took Randy five 

JA001778



 

-112- 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

months to send it back to you in the current form, correct? 

 A Correct. 

 Q Are you aware of any -- well let me ask you this did Helix accept and 

agree to Randy’s strikethroughs and x’s and annotation to the Helix exhibit? 

 A Nope, never. 

 Q Were there any other versions of this document that went back and 

forth between APCO and Helix? 

 A I’m only award of one other one later that year, I think around July that 

Randy had sent back -- another mark-up. 

 MR. ZIMBELMAN:  Your Honor, may I approach the witness with the Helix 

exhibits? 

 THE COURT:  Yes.  

 MR. ZIMBELMAN:  I’m going to ask you to look at 506. 

BY MR. ZIMBELMAN:   

 A Okay. I got it in front of me. 

 Q I don’t yet so give me a brief moment. 

  Okay.  First page of Helix Exhibit 506, do you recognize this as an 

email from Randy Nickerl to yourself on July 11, -- 

 A Yes, I do. 

 Q 2008?  Just so we have a clear record. 

 A Yes.  

 Q Make sure you let me finish my question and then -- 

 A Okay.  

 Q -- you’re way ahead of me as always so. 

  What was going on in July of 2008 on the project? 
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 A Well, on the project, we’re obviously working full speed ahead and at 

the same time we’re still trying to negotiate the final terms and conditions of the 

contract. 

 Q Were there any concerns about getting paid at that time? 

 A No.  We had been billing and getting paid. 

 Q Okay.  Had you been informed that APCO was having trouble getting 

paid? 

 A Not at that time, no. 

 Q Were you informed that APCO was having getting change orders 

approved? 

 A No.  Although we were having some issues getting our change orders 

approved.  I’m not aware of them having issues. 

 Q Okay.  But nonetheless, you’re aware that shortly after this July 11th 

email that APCO began issuing stop work notices to the owner, aren’t you? 

 A Yeah, I’m aware of it. 

 Q And that by June -- September 5th as we’ve seen from prior testimony -- 

by September 5th APCO had notified Gemstone that it was terminating its contract 

with Gemstone, right? 

 A Right. 

 Q Now, Randy writes to you, Bob, I have gone through and done all that I 

can.  I think I left intact for you, go ahead and review, sign and get back -- get it back 

and we’ll put this to rest.  What is he referring to?  What is the attachment? 

 A The attachment is our Helix Exhibit and he has gone through it again 

and changed it from the prior one we just reviewed. 

 Q So looking at the next page of Exhibits 506, this is another version of 
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the Helix Electric Exhibit with Randy’s revisions, correct? 

 A Correct. 

 Q And the strikethroughs are done by Randy, right? 

 A Correct. 

 Q And is that Randy’s R on the right-hand side? 

 A Yes, it is. 

 Q Did Helix ever initial and accept these revisions? 

 A We did not. 

 MR. ZIMBELMAN:  Your Honor, offer Exhibit 506. 

 MR. JEFFERIES:  No objection. 

 THE COURT:  Admitted 

[EXHIBIT 506 ADMITTED] 

MR. ZIMBELMAN:   

 Q So let’s take some of these revisions that you initially made to it -- or 

that Randy had initially made to the original Helix Electric Exhibit and -- just by way 

of simple example. 

  On page 20, of the exhibit, this is in reference to item 26, Section 18, 

paragraph 18.1.  Now -- 

 MR. JEFFERIES:  Which exhibit, Eric? 

 MR. ZIMBELMAN:  Yeah, we’re looking at the Helix Exhibit. 

 MR. JEFFERIES:  506? 

  MR. ZIMBELMAN:  No, the Helix Exhibit to the Exhibit 45, the first version 

that came back from Randy. 

 MR. JEFFERIES:  Thank you. 

BY MR. ZIMBELMAN:   
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 Q Let me show you 18.1 of the APCO subcontract document.  It states:  

Contractors waiver of any of the provisions of the subcontract or contractor’s failure 

to exercise any options or legal remedies provided therein, shall not be construed as 

a general waiver of its right there under to require such compliance to or exercise 

such option or remedy. 

  And Helix is proposed in item 26, paragraph 18.1 be revised as follows:  

Change the word contractors in the first line to the words either parties in both 

places where it appear, correct? 

 A Correct. 

 Q What is the purpose of that revision? 

 A To give us the same rights that the contractor has. 

 Q Right.  Make it mutual, right? 

 A Mutual, correct. 

 Q Now, item 27, similarly is a change to paragraph 18.7 and it says:  

Revise as following add the words and subcontractors after the word contractors at 

the beginning of the paragraph and add the words and subcontractor after the word 

contractor after the end of the first line.   

Referring back to 18.7, 18.7 states:  Contractors rights and remedies 

under the subcontract are not exclusive and contractors shall have all other 

remedies available in law or inequity to enforce the subcontract, right?   

In other words, another mutuality provision, correct? 

 A Correct. 

 Q They have the rights and remedies so do we, correct? 

 A Yes.  

 Q Now, did Randy accept those revisions? 
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 A Yes, he did. 

 Q Take a look at the revision item number -- oops, sorry wrong page -- 

Item Number 14, the bottom of the page, Section 5, paragraph 5.2 revise as follows:  

First line delete 24 hours and replace -- going onto the next page, with five days, 

add the word contractors written after the word of, at the beginning of the second 

line, in paragraph 5.2.  All of which Randy agreed to, correct? 

 A Correct. 

 Q And then he’s rejected the following:  And delete the text of paragraph 

5.2 starting with the words, contractor shall not be liable, in the fourth line through 

the end of the paragraph. 

  Now referring back to the subcontract document 5.2, at that point in 

time, delete the text starting with the words, contractor shall not be liable, that’s right 

here on the fourth line down, do you see that where my finger’s pointing? 

 A Yes.  

 Q Contractors shall not be liable to subcontractor for a greater sum or 

additional time extensions than contractor obtains from owner for such additional 

work less reasonable overhead and profit due to contractor and also less 

professional and attorney’s fees, cost and other expenses incurred by contractor in 

the collection of any such of sum for time extension.  Payment to subcontractor for 

such work shall be condition upon contractor’s actual receipt of payment from the 

owner and such payment by owner to contractor with whatever documentation for 

support as contractor may deem necessary to negotiate with owner. 

  How do you understand that clause or that portion of the contract? 

 A In that portion we’re dealing with the fact that we didn’t want pay when 

paid in there, meaning that we’re owned the money from APCO when we do the 
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word, regardless whether they get payment from the owner or not. 

 Q So that’s why you wanted to strike that provision? 

 A Correct. 

 Q Correct?  Because you don’t agree pay-if-paid. 

 A We don’t agree to it, no. 

 Q All right.  APCO refused to agree to that change, correct? 

 A Correct. 

 Q Now, on item 4, there’s a change to Section 3, paragraph 3.5, first 

sentence, change 15 days to 10 days; second sentence, change less 10 percent 

retention to 5 percent.  APCO rejected your attempt to reduce retention to 5 percent 

versus 10 percent, right? 

 A Correct. 

 Q Then it says delete the last sentence and which is in parentheses 

subcontractor herein agrees to assume the same risk that the owner may become 

insolvent the contractor has assumed by entering into the prime contractor with the 

owner.   

That’s another fancy way of saying pay-if-paid, isn’t it? 

 A Correct. 

 Q And this time APCO accepted that revision, didn’t they? 

 A They did. 

 Q They didn’t strike it out, at least.  

  Also in 3.5, you had asked to strike the first sentence and delete the 

last sentence but leave everything else, correct? 

 A Correct. 

 Q Now, in 3.5 amongst the many words -- oops, in the 1, 2, 3, 4th, line 
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down where my finger is pointing now:  the estimates of owner as to the amount 

work completed by subcontractor shall be binding upon contractor and 

subcontractor and shall conclusively establish the amount of work performed by 

subcontractor. 

Do you see that? 

 A I do. 

 Q That wasn’t affected by the Helix amendment, was it? 

 A No. 

 Q Now, that same language -- I was pointing to 3.4 -- I apologize let me 

show you that language in 3.5 that starts on 1, 2, 3, 4, 5 lines down at the end of the 

line beginning the word the, see where my finger is? 

 A I see it. 

 Q Got it, same language:  The estimates of owner as to the amount of 

work completed by subcontractors shall be binding upon contractor and 

subcontractor and shall conclusively establish the amount of work performed by 

subcontractor.   

Not affected by the Helix amendment, right? 

 A No. 

 Q Now, 3.4 however, Helix has asked to strike that paragraph in it’s 

entirety, correct? 

 A Yes.  

 Q But APCO refused that, correct. 

 A Correct. 

 Q So that provision could have been stricken but it wasn’t, correct? 

 A Yes, correct. 
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 Q Another change that Helix asked for in Item Number 15 -- this is in 

APCO 45, page 18, Section 5, paragraph 5.4, delete in its entirety.  That was 

refused by APCO, correct? 

 A That change? 

 Q Yes.  

 A On this document, it was accepted. 

 Q Right here where Randy has stricken through. 

 A Where are you on -- 

 Q He wanted --   

 A -- 15? 

 Q -- to delete 5.4, he rejected that, isn’t that accurate? 

 A Correct.  

 Q Okay.  In 5.4 in the APCO subcontract document, states the following:  

Contractor may dispute, appeal, resist, litigate, or arbitrate any decision of owner 

without being deemed to have admitted any obligation or liability to subcontractor 

and if the decision shall be against subcontractor -- against contractor then the 

subcontractor shall be bound thereby.   

So in other words, if they go pursue a claim they can do so without 

admitting any liability to you, right? 

 A Correct. 

 Q And if they don’t collect anything for you, you’re stuck with it. 

 A That’s correct. 

 Q That’s what it means, right? 

 A Yes.  

 Q Further subcontractor may at its own expense, participate with 
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contractor in arbitration or legal proceedings, subcontractor shall bear all costs, as 

so forth.   

  Why did you strike out 5.4? 

 A Well obviously we don’t agree to having them negotiate something on 

our behalf that’s not in our favor that we have taken exception to or would take 

exception to. 

 Q So this isn’t a strike through just because you’re trying to be difficult, 

right? 

 A No.  We’re trying to make sure we get paid for the work we do and we 

have a fair opportunity to pursue it. 

 Q Now, item 18 of the Helix amendment, Section 8 add the following new 

paragraph:  Subcontractor may terminate the subcontract or its obligations under the 

contract documents for the same reasons and under the same circumstances and 

procedures with respect to contractor as contractor may terminate its agreement 

with respect to the owner or for nonpayment of amounts due under the subcontract 

for 60 days or longer. 

  And it goes on, why did you want this change? 

 A We wanted the contract to be a mutually fair that we had the same 

opportunity to deal with the contract termination that the general has. 

 Q Now, at least in this version, did APCO agree to your proposal? 

 A Yes, Randy signed, his initial is signed with an okay by it. 

 Q And lastly, and there’s obviously lots of changes, but these are the ones 

I want to focus on.  Item Number 16, change to Section 5, add the following new 

paragraph:  Notwithstanding any other provision of this subcontract, the parties 

agree that in no time shall the value of additional labor or materials put in place by 
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subcontractor at the written direction of contractor exceed fifteen thousand dollars 

without a fully executed agreed upon change order modifying the subcontract price. 

  What do you understand that to mean? 

 A We added that particular clause because we do not want to be exposed 

to changes on the project that haven’t been approved and we want to limit the dollar 

amounts so we limit our risk, otherwise we end up doing changes without any 

protection. 

 Q So the general contractor can direct you to proceed even though you 

don’t have an agreement on price, right? 

 A He can direct us to proceed and he may not even have an agreement 

for the price, so we do not want to be exposed to that risk. 

 Q So that’s a way to try to limit how much you might be exposed to 

without a written change, correct? 

 A Correct. 

 Q And, at least in this version, did Randy agree to that? 

 A He did. 

Q I’ve seemed to have misplaced 506.  Aw, there it is right in front of me.   

  Now, in Exhibit 506, which is the July 11th , 2008 version that Randy 

sent to you Item 17, Section 8, add the following new paragraph that’s the 

paragraph we just talked about, isn’t it? 

 A It is. 

 Q Allowing you to terminate the subcontract under the same conditions 

that APCO could terminate its contract with the owner? 

 A Correct. 

 Q And Randy had agreed to this previously but now he appears to be 
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rejecting, correct? 

 A Yeah, on this one he’s now lined it out. 

 Q Do you know why he would have changed his mind on that issue? 

 A Well I would assume it has to with their current expose on the project 

and them not wanting us to have the same protection that they were trying to afford 

themselves that’s the only thing I can interpret. 

 Q Looking at Item 15, Section 5 addition with respect to the fifteen 

thousand dollars exposure limitation for change work without a written change order 

that was approved before by Andy -- Randy but now he’s rejecting it, correct? 

 A He is rejecting it. 

 Q Do you know why he would have changed his mind between April and 

July? 

 MS. BACON:  Objection, calls for speculation. 

BY MR. ZIMBELMAN: 

 A Maybe because there was -- because well -- at that time we had nine 

hundred and some thousand out in change orders on the project. 

 Q So in spite of the attempt to limit your liability, you hadn’t done so, had 

you? 

 A We hadn’t done so, no.  But we were still attempting through this 

process. 

 Q I’m going to ask you to turn to Exhibit 510, do you have that binder, you 

may not. 

 MR. ZIMBELMAN:  May I approach, Your Honor? 

 THE COURT:  Yes.  

BY MR. ZIMBELMAN:   
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 Q Exhibit 510 is a series of documents pertaining to the Cam -- pertaining 

Camco and specifically if you would look at page 6 of Exhibit 510, it’s a document 

entitled Camco Pacific Construction, Inc. Agreement Between Contractor and 

Subcontractor; and it purports to add name of the subcontractor as Helix Electric of 

Nevada, LLC.; designated representative Robert Johnson that’s you, correct? 

 A Correct? 

 Q Did Helix ever into this agreement with Camco? 

 A No. 

 Q You’re aware that Helix stated in its original Complaint that it had are 

you not? 

 A Yeah, I understand that but that was misquoted, we never signed it, I 

negotiated the process, and we never came to conclusion.  

 Q You were personally involved in that process, -- 

 A Personally involved, -- 

 Q correct? 

 A correct. 

 Q Looking at page 31 of that document, this is a signature page for 

subcontractor, do you see Helix’s signature on there any where? 

 A No. 

 Q And the next page is a signature block for Camco, do you see Camco’s 

signature on the document anywhere? 

 A No signature. 

 Q You aware of the of -- either Camco or APCO ever -- excuse me Camco 

or Helix ever signing that document? 

 A It was never signed by either party. 
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 Q Now, how did this come about that you ended up negotiating a contract 

with Camco? 

 A Camco was presented to us through Gemstone as the entity to continue 

billing the work through.  And through that process Camco issued, which we had no 

contract with Camco, our only contract was APCO so we had a difficult time with this 

because we did not know how to handle it.  So in order to get paid we went ahead 

and followed this process but in terms of contractual, we would never agree to the 

agreement -- it never got agreed to. 

 Q Did Camco present you with a document called a Ratification 

Agreement? 

 A They did. 

 Q What did you understand the purpose of the ratification agreement to 

be? 

 A Purpose -- the best to my understanding is they were stepping in as 

construction management for the project and that they were using that agreement in 

order to proceed with -- holding us as the subcontractor going forward. 

 Q And if you’ll look at page 51 of Exhibit 510, it’s the first page of a 

purports to be a Camco Pacific Construction Company, Inc. agreement between 

contractor and subcontractor -- oops that’s another copy of the subcontract, excuse 

me. 

  Go to page 43. 

  This is a document called Helix Electric Exhibit to the Ratification and 

Amendment of Subcontract Agreement between Camco Pacific and Helix. 

 A Yes.  

 Q Do you recognize that document? 
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 A Yes.  

 Q Did Helix prepare an amendment in Helix Electric Exhibit kind of similar 

to what it prepared for the APCO contract? 

 A Correct. 

 Q And that’s reflected in this document, correct? 

 A Correct. 

 Q And you submitted it to Camco? 

 A Yes, we did. 

 Q Did Camco ever agree to this? 

 A No. 

 Q In item 1, states:  Amendments add to the following; prior to the 

removal of APCO as to contractor and the issuance of this ratification and 

amendment of subcontract agreement; Helix Electric and APCO are in the process 

of completing negotiations of the Helix Electric Exhibit to the standard subcontract 

agreement between Asphalt Products Corporation, APCO, and Helix for the project, 

correct? 

 A Correct. 

 Q States:  The final version of the Helix Electric Exhibit that was 

acceptable to Helix is attached and incorporated as an Exhibit B amendment under 

this section of the ratification and amendment of the subcontract agreement, 

correct? 

 A Correct. 

 Q So you were trying to bring forward the state of your negotiations with 

APCO into this document if you were going to enter into it with Camco, correct? 

 A We had to because we’re still under contract with APCO. 
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 Q Did APCO, by the way, ever terminate your subcontract? 

 A No. 

 Q Ever advise you that it had terminated your subcontract? 

 A No. 

 Q That ever -- did APCO ever tell you that because it had terminated its -- 

well did it had ever tell you that it had terminated it contract with the owner? 

 A Not until late in the process on the project, I don’t remember the 

timeframe. 

 Q As of the time your negotiating with Camco had APCO had informed 

you of the termination of -- between APCO and the owner? 

 A My best memory, not at that time. 

 Q Did APCO ever explain to you that because its contract with the owner 

was terminated by extension and by way of a incorporation by reference clause, in 

your contract, that therefore, your contract was terminated? 

 A No, no clause existed. 

 Q There is an incorporation by reference clause, in your agreement, isn’t 

there? 

 A I really don’t know if there’s an incorporation by reference for that. 

 Q But nothing that references termination by -- 

 A Not for that. 

 Q extension, right? 

 A Correct, nothing. 

 Q Did Helix ever agree not to seek compensation from APCO for its work 

on the project? 

 A No. 
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 Q Who was Helix hired by to do the project? 

 A We were hired by APCO. 

 Q And what was the project you were hired to do? 

 A Do the electric construction for the first phase of Manhattan West. 

 Q Were you hired to work for APCO until such time as APCO decided to 

stop? 

 A Yes.  

 Q Were you hired by APCO to do the work unless they stopped working 

or were you hired to do the project because that’s what you were hired to do? 

 A We were hired to complete the project. 

 Q Were you ever able to complete your work on the project? 

 A No. 

 Q Is that because of something Helix chose to do? 

 A No. 

 Q Why did it -- why were you unable to complete? 

 A I believe it was probably about December 2008 that a notice was sent 

out that the job was ceasing all activity. 

 Q Did Helix consider stopping work on the project? 

 A Multiple times. 

 Q Did Helix ever issue a stop work notice to APCO pursuant to NRS 624? 

 A No. 

 Q Did APCO -- well why not? 

 A Well, there’s -- at that juncture of the project we had no disputes with 

APCO that we would stop work on. 

 Q You hadn’t been paid, right? 
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 A The only reason -- one we’ve been paid everything’s good, the only 

reason we would hesitate to do the work -- continue the project is as if we could not 

come to terms with those subcontract exhibit terms, and make sure we get our 

changes orders, and everything executed that we’re owed. 

 Q Which never happened. 

 A We never got all the change orders. 

 Q Before the contract. 

 A Before APCO disappeared and Camco came into the picture. 

 Q And then within a short time thereafter, the project ceased -- 

 A Was canceled. 

 Q to progress, right? 

  Did you feel like you had a legal right to stop work, at that time that 

APCO left the project? 

 A I didn’t feel like we had a legal right because I had no direction through 

their contract to stop work.  If I would’ve stopped work, I would have been at full risk 

of them pursuing us for abandoning the contract. 

 Q Are you familiar with a project known as the Gramercy Project? 

 A I am. 

 Q What is the Gramercy Project? 

 A Gramercy is a project that was the completion of the shell that was 

Manhattan West.  When they abandon the project in 2008 the project sat, I believe, 

about six years empty.  There was resale of the property, a new entity bought it, 

they redeveloped it into a project called Gramercy. 

 Q Is it the same thing as Manhattan West? 

 A No, absolutely not different owner, different application. 
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 Q Different project, right? 

 A Different project. 

 Q Did Helix collect the money it was owed from APCO, from Camco, by 

way of its work on the Gramercy Project? 

 A Absolutely not, no. 

 Q What was Helix paid to do on Gramercy? 

 A Helix was hired to come in assess the existing project and provide a 

quote to complete the electrical on the project, which they did. 

 Q And did Helix price its work based upon what need to be done or based 

upon what it hadn’t been paid from the Manhattan West Project? 

 A No.  It was completely on what needed to be done.  Project sat a long 

time there was a lot of vandalism, damage so the whole assessment was based on 

the current condition of the building, the new owners request for what they wanted, 

and what it would take to finish. 

 Q Do you believe if you had tried to inflate you price by recovering monies 

owed from APCO on the Gramercy that the owner would have hired you? 

 A Gosh, no they wouldn’t have hired us. 

 Q That’s not something you would do, right? 

 A That’s not something we would do and it’s not something that was 

done. 

 Q Could you turn to Exhibit 512, please?  First page of Exhibit 512 is a 

document called Notice of Right to Lien and Request for Receipt of Notice of 

Completion.  What is this document? 

 A It’s our notice to the owner and to APCO that we have a right to lien on 

the project and we request precedent notice of completion at the end so that we 
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know when the actual completion happens. 

 Q So that you know when to lien, correct? 

 A Correct. 

 Q Is this something you’re statutorily required to give in order to lien?  

 A Yes.  

 Q And is this something that you issued at the outset or the 

commencement on the project? 

 A Yes.  

 Q Looking at page 2, these appear to be return receipts, certified mail, are 

these the records of your service of those documents on the -- on Gemstone? 

 A Correct. 

 Q And then page 3 is another copy of the Notice of Right to Lien dated -- 

also dated January 10, 2008, correct? 

 A Correct. 

 Q And again, certified mailings this time to APCO, correct? 

 A Yes.  

 Q Next page, page 5 of Exhibit 512 is a document titled Fifteen Day 

Notice of Intent to Lien, pursuant to NRS 108.226.6.   

Do you know why this document is provided? 

 A Yeah, it’s a statutory requirement to provide a notice, it’s residential 

project, I believe that’s a specific requirement for residential work. 

 Q And in this case, it’s kind of a mix use project, correct? 

 A Correct. 

 Q Some commercial, some residential. 

 A Yes, there was commercial and residential. 
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 Q And Helix was providing its notice per the statute on or about December 

23, 2008, right? 

 A Correct. 

 Q Now attached to the document is a calculation of Helix’s lienable 

amount, do you see that? 

 A Yes.  

 Q And there are four sections; phases one and two -- completion of 

phases of one and two; design engineering service; temp and power.  The last two 

are work you did directly for Gemstone, right? 

 A Correct. 

 Q Are you pursuing either APCO or Camco for any of that money? 

 A No. 

 Q But it is money that you believe you were entitled to with respect to your 

lien, right? 

 A Correct. 

 Q And the next page is the first page of Notice of the Lien, recorded on 

January 12, 2008 -- excuse me 2009, correct? 

 A Correct. 

 Q And this document, is signed for Helix by whom? 

 A By myself. 

 Q And there’s also an Amended Notice of Lien that was recorded on 

January 29, 2009, correct? 

 A Correct. 

 Q Do you know what the change was here? 

 A Actually of the top of my head, I don’t. 
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 Q Either dollars or some technical amendment? 

 A One of the two, I don’t remember specifically. 

 Q And again you signed that document for Helix, didn’t you? 

 A I did. 

 Q And included in Exhibit B, which is a partial description listing the name 

of the owner of the various parcels, correct? 

 A Correct. 

 Q That document is several pages long, numerous pages long, correct? 

 A Yes.  

 Q By this time had the assessor’s office issued parcel numbers for the 

various condominium units? 

 A They did. 

 Q And this is an attempt to identify those units, correct? 

 A Correct. 

 Q Has anyone other than Gemstone listed as an owner of those units? 

 A Not to my knowledge.  It appears to be all Gemstone. 

 Q You’re not aware of any units having been sold as of that time, correct? 

 A No. 

 Q So as far as you know, Helix provided proper notice? 

 A We did, correct. 

 Q Page 38 is the cover page for recording of a Notice of Lis Pendens on 

April 16th, 2009, is that something that Helix also asked its attorneys to do for it? 

 A Yes.  

 Q Page 2 -- or excuse me page 39, the next page is the first page of a 

document called Notice of Lis Pendens, which was electronically filed in this Court 
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on April 14th, 2009, correct? 

 A Correct. 

 Q Listing assessor’s parcel numbers and identifying a notice that Helix 

claims the lien on the property, right? 

 A Correct. 

 Q And page 68 is a cover page of recording of Helix Electric’s Amended 

Notice of Lis Pendens, correct? 

 A Correct. 

 Q And that’s on June 25th, 2009, right? 

 A Right. 

 Q And again the document filed in the Court, Helix Electric’s Amended 

Notice of Lis Pendens filed in the Court on June 24th, 2009, right? 

 A Correct. 

 Q And this another statutory requirement that Helix complied with? 

 A Yes.  

 Q Has anyone advised Helix that it had failed to comply with any of the 

statutory requirements to protect its lien? 

 A No. 

 Q And again a Second Amended Notice of Lis Pendens recorded on 7/23, 

July 23rd, 2012, do you see that? 

 A I do. 

 Q And the Second Amended Notice of Lis Pendens filed in the Court on 

July 3rd of 2012, correct? 

 A Correct. 

 Q Beginning on page 83 and essentially to the end of Exhibit 512 at page 
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105, so from between 83 to 105 are a number of certified mailing return receipts with 

respect to the documents that we just looked at.  Have you reviewed these 

documents?  Can you confirm that these are the proof of service of the various 

documents we’ve been looking at? 

 A Yes, I reviewed them and I can confirm they are. 

 MR. ZIMBELMAN:  No further questions, Your Honor. 

 THE COURT:  Okay.   

 MR. JEFFERIES:  Your Honor, could I request that we reconvene and start 

cross in the morning? 

 THE COURT:  Is that fine with you? 

 MR. ZIMBELMAN:  He gave me a courtesy earlier.  

 MR. JEFFERIES:  I’m not going to finish. 

 THE COURT:  Okay.  We will continue or resume tomorrow, tomorrow 

afternoon at 1:00.  All right.   

  If you take a moment here, let me just check with my law clerk and see 

if anything else came off the motion’s calendar.  So I might be able -- to see if I can 

give some time in the morning, just a moment. 

 MR. ZIMBELMAN:  Thank you. 

[Pause in proceedings] 

 THE COURT:  Calendar hasn’t changed, so. 

 MR. ZIMBELMAN:  Okay.  So 1:00? 

 THE COURT:  Right, 1:00.  Okay. 

MR. ZIMBELMAN:  Thank you. 

THE COURT:  See you tomorrow. 

 MR. JEFFERIES:  Thank you, Your Honor. 
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 MS. BACON:  Thank you, Judge. 

 THE COURT:  Have a nice night, bye. 

[Proceeding concluded at 4:48 p.m.] 

   

 

  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

ATTEST:    I hereby certify that I have truly and correctly transcribed the 
audio/visual recording in the above-entitled case. 
       

 
_____________________________ 

      Brittany Mangelson 
      Independent Transcriber 
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Grading Agreement 

This Grading Agreement (the "Agreemeot'') is made as of April 17. 2007 [the 
"!;;ffective Date") between: 

Gemstone Development West Inc. ( ''Q!llveloper"J 
2151 W. Russell Rd. Suite 117 
Las Vegas. NV 89148 

And: 

Asphalt Products Corporation, ( dbo APCO Construction, "General Contr~for") 
3234 N. 5th Street 
North Las Vegas, NV 89032 

for the Work on the Manhattan West project as described in the Contract 
Documents (the "Project") and located at the following Assessors Parcel 
Numbers: 163-32-101-003, 163-32-101-004, 163-32-101-005, 163-32-101-010, and 
163-32-101-014 [the "Properjy"): 

Developer and General Contractor hereby agree as set forth below. 

ARTICl.E 1. 

1.01 Contract Documents. General Contractor has received the 
documents set forth on ExhlbJJA attached to this Agreement, and such 
documents are hereby incorporated into this Agreement (the "Contract 
Documents"). The intent of the Con1ract Documents is to include all items 
necessary for the proper execution and completion of the Project by General 
Contractor. · · 

1.02 Defined Terms. Unless otherwise defined in this Agreement all 
capitalized terms contained in the Agreement are defined on Exhibit I! attached 
to this Agreement. 

ARTICLE 2. 
G-ENERAt CONTRACTOR, RESPONS1BJL1T!ES 

In exchange for the consideration to be provided to General Contractor 
pursuant to Article V, General Contractor shall provide the following services (the 
"Services"). 

2.01 Genercll. 

(a) General Contractor agrees to {i) complete the Work, (ii) furnish • 
efficient business administration and superintendence, and (iii) use its best efforts 

2 • 
APCO q~NSTRUCTION 
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PL TF'S PROPOSED EXHIBIT 
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to complete the Work in the best and soundest way and in the most expeditious 
and economical manner consistent with the interest of Developer. 

(b) Developer maintains the right to perform work related to, but not 
part of, the Work and to award separate contracts in connection with other work 
at the Project site, and General Contractor agrees to cooperate with such 
efforts. 

2.02 Subcontractors. General Contractor shall engage sub-subcontractors, 
service providers, professionals, agents, vendors and suppliers (the 
''Subcontractors") to perform the Services. General Contractor shall incorporate 
the terms and obligations of this Agreement into its agreements with the 
Subcontractors ( the "Subcontracts"). 

(a) General Contractor shall propose only Subcontractors who have 
demonstrated the ability to provide good workmanship and have provided 
evidence of being in a financially stable position. 

{b) Notwithstanding any provision of this Agreement, upon receipt of a 
written request from Developer to meet with any Subcontractor, General 
Contractor will immediately schedule, hold, and attend such meeting or 
meetings with Developer and such Subcontractor. 

fet Nothing conl'ained in this Agreement shall create a contractual 
relationship between any Subcontractor and Developer, except that it is 
understood and agreed that Developer is an intended third-party beneficiary of 
all Subcontracts. 

2.03 Coordination. 

( a) Before starting the Work, General Contractor shall review the 
Contract Documents to insure thol the Contract Documents are consistent with 
each other and adequately describe the Work. If General Contractor observes 
that portions of the Contract Documenls are at variance therewith, subject to 
Section 2.04(c), General Contractor shall promptly make all necessary changes 
to correct such variance at no cost to Developer. Developer shall not be liable 
for any additional costs or project delays for any such changes, provided that 
such additional costs, delays or changes have not been clarified by General 
Contractor pursuant to the review to be conducted by General Contractor 
pursuant to this Section 2.03[a). 

(b) General Contrador shall be responsible for distributing current and 
coordinated Contract Documents to all of the Subcontractors. Developer shall 
not be responsible for any additional costs which result from General 
Contractor's failure to provide current and coordinated Contract Documents to 
the Subcontractors. 

(c) Prior to commencing construction. General Contractor shall take 
field measurements and verify field conditions and shall carefully compare such 

., 
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---------------·--··----····-------------------- --'--

field measurements and conditions and other information known to General 
Contractor with the Contract Documents. The failure to toke field measurements 
or verify field conditions shall not relieve General Contracior from the 
responsibility to perform the required Work without additional cost to Developer. 

Id) General Contractor shall verify oil information supplied by 
Developer to General Contractor. If the information provided by Developer is 
not sufficient. Developer shall furnish the necessary services to gather such 
additional necessary information. 

2.04 Construction Changes. 

[ a) Within 48 hours of discovery, General Contractor will deliver to 
Developer written notice of anything which would impact any Completion 
Period or the Contract Sum. · 

(b) Any contemplated change by General Contractor of any 
Subcontractor after the Effective Date. must first be approved in writing by 
Developer in Developer's sole and absolute discretion: 

(cl General Contractor shall not make changes to the Project without 
the prior written consent of Developer. Any value engineering changes 
approved by Developer shall result in a credit or debit to Developer due upon 
receipt of such approval by Developer. 

2.05 Permitting, Regulation and Documentation. 

( a) Subject to Section 3.03. General Contm.ctor shall be responsible for 
coordinating all of the required activities to obtain any and all approval. permits, 
licenses. tests, and inspections of the various government agencies and 
jurisdictions. General Contractor shall investigate the requirements. develop -the 
necessary contacts and develop a professional relationship with the required 
governmental agencies so as not to delay any approval, permits, licenses and 
inspections. Reasonable Failure of General Contractor to comply with these 
requiremenis shall not entitle General Contractor to any adjustment in the 
Coniract Sum or Completion Period. Inspection delays or "unreasonable" code 
interpretations or requirements by inspectors, shall not be justification for any 
adjustment to the Contract Sum or Completion Period. 

!bl General Contractor shall keep full and detailed accounts and 
exercise such controls as may be necessary for proper financial management 
under this Agreement. and the accounting and control systems shall be 
satisfactory to Developer. 

2.06 Construction. 

(a) General Contractor. shall perform or have performed the Work 
necessary to complete the Project pursuant to the Contract Documents and the 
Schedule. 
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(b) General Contractor shall furnish at al! times an adequate supply of 
workers and materials to complete the Work pursuant to the Schedule. 

{c) General Controctor shall provide and shall pay for labor, materials, 
equipment, tools, cartage, construction services and Work, construction 
equipment and machinery, water, heat, utilities, transportation, safety 
precautions and programs, taxes, and other facilities and services necessary for 
proper completion of the Work, whether temporary or permanent. 

(d) General Contractor shall provide its own onsite trailer which shall 
be shared by General Coniractor and Developer's representatives. The costs of 
such trailer shall be shored pro rota by the parties based on the number of 
General Contractor and Developer employees assigned to and primarily 
located at the Property. 

ie) ·· .General Contractor shall be responsible for and shall coordinate all 
construction means. methods, techniques, sequences and procedures, within 
the confines of the Schedule. 

!fl The compensation provided 1'o General Contractor herein shall 
include, and General Contractor shalt pay, for all sales, consumer, use and 
similar taxes in effect during the Project. 

(g) Gen.era! Contractor shall keep the premises free from 
accumulation of wos'te materials or rubbish caused by General Contractor's 
operations and shall keep the cons1ruc1ion site clean and safe. 

(h) General Contractor shall provide adequate security to the Property 
to avoid theft and vandalism. 

!il Each morning, General Coniractor shall provide Developer with 
access to copies of its daily reports from the previous day and such other reports 
as shall be requested by Developer. 

(j) Upon receipt of a written request from Developer, General 
Contractor shall provide Developer with a copy of any correspondence or 
agreements with any Subcontractor. 

(kl Within 24 hours of receipt by General Con1ractor, General 
Contractor shall delive'r to Developer copies of any correspondence from any 
government or regulatory authority or any submittols or requests for information 
from any Subcontractors. 

Pl General Contracior shall take adequate steps to prevent the Work 
from unduly disturbing the neighbors surrounding the Project. 

2.07 Quality Control Corrective Work, and Worranfy. 
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(a) If General Contractor observes or otherwise becomes aware of 
any fault or defect in the Project, General Contractor shall, within 24 hours, give 
written notice thereof 1o Developer. 

lb) General Contractor shall be responsible to Developer for acts 
(other than ads of God), errors and omissions In, or related to, the Work. 

!c) General Contractor warrants to Developer that the Work will be 
good quality, free from faults and defects, and in conformance with the 
Contract Documents. 

(d) Within 24 hours of discovery, General Contractor shall promptly 
correct (i) Work reasonably rejected by Developer, (ii) Work known to be 
defective, {iii) Work failing to conform to the Contract Documents or (iv) 
defective Work resulting from defective materials or defective 
construction/design documents generated by General Contractor, whether 
observed before or after Project Completion. All corrections to inadequa1e work 
or defective work shall commence within 24 hours and be corrected as quickly 
and expeditiously as possible. 

[e) General Contractor shall not be relieved of responsibility for 
deviations from requirements of the Contract Documents by Developer's 
approval of final working drawings, shop drawings, product data, samples or 
similar submittals unless General Contractor has specifically informer;::! Developer 
in writing of such deviation a1 the time of submittal qnd Developer has given 
written approval to the specific deviation. General Contractor shall not be 
relieved of responsibility for errors or omissions in final shop drawings, product 
data, samples or similar submittals by Developer's approval thereof. 

{f) In addition to performing the corrective work pursuant to Sections 
2.07(a-e), General Contractor shall extend to Developer such warranties as are 
customary in the industry wiihin Nevada, but at a minimum such warranties shall 
cover the Work for no less than one year from the Project Completion. 

2.08 Completion. The Work within or related to each Building shall be 
deemed completed upon the (aj completion of the Work in such Building; {b) 
receipt of an approval of the Work in such Building by the Clark County Building 
Department; (c) completion of any corrections requested by Developer or 
required by the Clark County Building Department; and fd) delivery of the 
applicable Completion Documents (each a "BulldJrn;;i Excavation ComgletiQn"). 
The portions of the Work not spedtically related to a particular Building {the 
"Common Area Work") shall be deemed completed upon the (i) completion of 
the Common Area Work; (ii) receipt of an approval of the Commercial Area 
Work by the Clark County Building Department; (iii) completion of any 
corrections requested by Developer or required by the Clark County Building 
Department; and (iv) delivery of the applicable Completion Documents (the 
"Common Area Compleiion"). The Project shall be deemed completed upon 
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the Building Excavation Completion of each Building and the completion of the 
Common Area Work {"Projec1 Completion"). 

2.09 General Contractor Staffing. General Contractor shall provide the 
levels of staffing necessary to furnish efficient business administration and 
supervision for the Project. 

2.10 General Contractor Default. If, within 48 hours otter receipt of written 
notice from Developer, General Contractor defaults or neglects to provide the 
Services or compiy with any provision of this Article II, Developer may. without 
prejudice to any other remedies Developer may have, correct such deficiencies 
and charge all reasonable and related costs to General Contractor. The cost of 
any dispute arising out of this Section 2.10, including reasonable legal fees and 
expenses. shall be solely borne by General Contractor. 

ARTICLE 3. 
DEVELOPER RESPONSIBILITIES 

3.01 Contract Documents. Developer shall provide General Contractorwiih 
the Contract Documents. 

3.02 Responsiveness. Upon receipt by Developer of a written request from 
General Contractor for a decision or information within 48 hours. Developer shall 
provide such decision or information within such 48 hour period to the extent 
necessary to avoid any delay in the orderly progress of the Services. 

3.03 Fees. Developer shall pay all fees required to obiain government 
approvals, licenses. and inspections or related testing· conducted by a third
party; provided however, that if the Work does not meet the requirements of any 
inspection, General Contractor will pay the fees required to have such Work re
inspected. 

ARTICLE 4. 
SCHEDULE 

4.01 Project Schedule. 

(a) Attached as Exhibit C to this Agreemenf is the schedule for the 
Work {the "Schedule") separately setting forth the time period between the 
Authorized Start Date and the Required Completion Date for each Building and 
the Common Area Work {each referred to as a "Completion Period"). The 
"AuthorizedSiart Dgte" is the da1"£J that Developer delivers to Genera! 
Contractor written notice to begin the Work on a given Building or the Common 
Area Work. The "Requireg C0mpletlon Dote" is the date that a given Building or 
the Common Area Work must be completed based on the Authorized Start 
Date. 
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(b) The Authorized Start Date for each Building and the Common Area 
Work will be established and may be revised by Developer in its sole and 
absolute discretion. 

{c) General Contrac1or mus1 anticipate weather patterns and delays. 
The Schedule will not be adjusted based on delays caused by weather falling 
Within the normal weather patterns for Las Vegas, Nevada. 

!d) Any changes to the Schedule that lengthen any Completion 
Period will require the execution of a Change Order by Developer expressly 
approving such change. 

le) Completion Periods shall not be extended for delays which occur 
as a direct result of financial problems or financial failure of General Contractor 
or any Subcontractor(s). or any entity which furnishes materials or equipment to 
General Contractor or to any Subcontractor(s). 

{f) By delivering written notice to General Contractor, Developer may 
suspend any portion of the Work at anytime. If, prior 1o Project Completion, 
Developer completely stops the- Work on all of the Buildings and the Common 
Area Work for more than 30 days and the Subcontractor engaged by General 
Contractor to perform the mass excavation actually removes its equipment from 
the Property, Developer shall pay a re-mobilization fee equal to $32,000. For 
purposes of the Building Liquidated Damages, Common Area Liquidated 
Damages, and Bonus, any suspension pursuant to this Section 4.01 (f) shall result in 
an adjustment by Developer of the corresponding Required Completion Dafe{s). 

4.02 Schedule Supervision. Every second Friday, Developer shall formally 
evaluate the progress of the Work compared to the amount of Work that should 
have been completed as of such dote pursuant to the Schedule [the ":Bi-Weekly 
Review"). To the extent that Developer determines at a Bi-Weekly Review, that 
the Work is behind Schedule on any given Building or the Common Area Work. 
General Contractor shall deliver, within 48 hours, a make-up schedule setting 
forth the actions that General Contractor will undertake to get the 
corresponding Work back on Schedule prior to the next Bi-Weekly Review (the 
"BecovefY Plan"). 

4.03 liquidated Damages and Bonuses. 

(a) Time limits set forth in this Agreement are of the essence. 

(b) The Common Area Completion and each Building Excavation 
Completion will be attained on or prior to the applicable Required Completion 
Date (as adjusted by Change Orders approved by Developer). 

(i) If (AJ the Building Excavation Completion for a given Building 
is not attained on or prior to the corresponding Required Completion Date and 
(B} the foundation building permit for such Building has been issued by Clark 
County (the "Building Permit"), Developer may retain as liquidated damages 
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(and not as a penalty) an amount equal to $5,000 for each and every calendar 
day after the Required Completion Date that Building Excavation Completion is 
delayed for such building {the "~!,lildfng Liquidated D~mages"). 

(ii) If (A) the Common Area Completion is not attained on or 
prior to the corresponding Required Completion Daie and IB) any Building Permit 
has been issued, Developer may retain as liquidated damages (and not as a 
penalty) an amount·equal to $1.000 for each and every calendar day after the 
applicable Required Completion Date tha1 Common Area Completion is 
delayed (the "Common Area Liquidated Damages") Provided that adequate 
space is available on the site for balancing the excess material. 

(c) If (a) General Contractor provides Building Excavation Completion 
prior to the Required Completion Dote for o given building and {ii) the 
Foundation Permit for such Building has been issued, Developer will award 
General Contractor a bonus equal to $2,000 per day for each and every 
calendar day that Building Excavation Completion and the Foundation Permit 
are attained in advance of the Required Completion Date for such building (the 
"Bonus"). Developer and General Contractor acknowledge that speed or 
acceleration of the Work con lead to poorer quality and workmanship if not 
properly managed by General Contractor. Therefore, the Bonus, if earned by 
General Contractor. will only be paid to General Contractor pursuant to Section 
4.03{d). 

(d) As Developer and General Contractor both recognize the 
importance of quality construction, the Bonus ( or the unpaid portion of the 
Bonus) will be forfeited by General Contractor to Developer if: fil the Work has 
latent construction defects and General Contractor fails, in Developer's 
reasonable estimation. to correct such defects within f,ve business days, (ii) 
General Contractor is in default or negligent causing Developer to give notice 
and correct any warranty work itself, or jiii) General Contractor is in default of or 
breaches any term of 1his Agreement. 

(e) Developer and General Contractor acknowledge and agree that 
any liquidated damages assessed under this Article IV are (i) due to the difficulty 
or impossibility of calculating actual costs and damages of delays. Oi) a 
reasonable approximation of the costs and damages that would be incurred by 
Developer for delays, and {iii) not a penalty. Developer's planning and costs for 
completing its entire construction process and marketing its condominiums 
include hiring of employees, purchase and lease of equipment. advertising, 
accepting deposits and reservations for the sales of units, addressing closing 
costs all of which are adversely impacted by delays in Project Completion. In 
addition, delays in Project Completion may cause additional expenses for 
contract and construction administration, accounting, and cost of capitol. 
Nothing in this Article IV shall limit in any manner the remedies and/or damages 
that may be obtainable by Developer upon any other breach of this Agreement 
by General Contractor. 
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ARTICLES. 
COMPENSATION/PAYMENT 

5.01 Contract Sum. In exchange for the Services, Developer shall pay lo 
General Contractor an amount equal to $4,527,700.00 (the "Contract Sum'~). 

5.02 Progress Payments. 

(a) on· the last day of each month, General Contractor shall submit to 
Developer applications for payment with separate line items for each Building as 
well as the Common Area Work, setting forth the percentage of the Work 
completed during that month on a percentage complete basis as set forth in the 
Schedule (the "AQQJication for Paym~"). The Application for Payment shall be 
prepared in the Standard AIA G702 and AIA G703 format (or such format as may 
be required by Developer's lender) and supported by such data to substantiate 
its accuracy as Developer. may require. 

(b) Upon approval of an Application for Payment, Developer shall, 
within 25 business days, pay to General Contractor the amount equal to !il the 
Contract Sum multiplied the percentage of the Work completed during the 
previous month as set forth in the approved Applicafion for Payment minus (ii) 
any amounts previously paid to General Contractor pursuant to this Agreement 
(the "Monthly Progress Payment"). 

5.03 Retainage. 

(a} Each Monthly ProgreS$ Payment shall be subject to retainage equal 
to five percent multiplied by the amount of such Monthly Progress Payment (the 
"standard Retaingge"J. 

(b} In addition to the S1andard Retainage, in the event that at any Bi-
Weekly Review, Developer detem1ines that General Contractor has failed to 
perform the Work set forth in any Recovery Plan pursuant to such Recovery Plan, 
Developer may withhold from the subsequent Monthly Progress Payment an 
amount equal to [i) one percent multiplied by (ii) the amount of such Progress 
Payment attributable to the Building or Common Area Work for which General 
Contractor failed to maintain the Recovery Plan (the "Additional Retainag~"). 
To the extent that multiple Recovery Plans are not met, the Additional Retainage 
will accumulate separately for each Building as well as the Common Area Work 
and may accumulate cumulatively for each time that a Recovery Plan is not 
met for an individual Building as well as the Common Area Work. 

!cl Noiwithstanding Section 5.03fb), the Additional Retainage withheld 
by Developer for any failure by General Contractor to maintain a particular 
Recovery Plan will be released in the Monthly Progress Payment following the 
completion by General Contractor of the Work set forth in {i) the Recovery Plan 
for which the Additional Retainage was initially withheld and (ii) any subsequent 
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Recovery Plan imposed, for the same Building or Common Area Work, pursuant 
to Section 5.03(b). 

(d} Upon a given Building Excavation Completion or the Common 
Area Completion, the Developer Retainage and any remaining Additional 
Developer Retainage for such Building or the Common Area Work shall be 
released to General Contraclor wilhin 25 days. 

ARTICLE 6. 
OWNERSHIP OF DOCUMENTS 

6.01 Ownership. All documents related to the Work and the Project 
including documents that are furnished or obtained by General Contracior, 
including, without limitation, any drawings, specifications. or designs (the "Project 
Documents") are the sole property of Developer and may be used by Developer 
for any purpose. 

6.02 Liability. Developer's ownership of the Project Documents furnished or 
obtalned by General Contractor does not relieve General Contractor of its legal 
and professional responsibilities to Developer relating to such Project Documents 
for purposes of the Project. 

ARTICLE 7. 
PROTECIION. Of Pi:RSOMS AND PROPERTY 

7.01 Safety Precautions. General Contractor shall be solely responsible for 
initiating. providing and maintaining safety precautions and programs in 
connection with the Work. Developer's employees will abide by General 
Contractor's safety programs. 

7.02 Reasonable Protection. General Contractor shall take reasonable 
precautions for the safety of, and shall provide reasonable protection to prevent 
damage, injury or loss to; (a) employees on the Project site and other persons 
who may be affected thereby; lb) the Work and materials and equipment to be 

· incorporated therein; and {c) other property at or adjacent to the Project site. 

7.03 liability. General Contractor shall be liable for damage or loss to the 
property at the site to the extent caused by General Contractor, Subcontractors, 
or anyone directly or indirectly employed by General Contractor or 
Subcontractors. or by anyone for whose acts they may be liable. 

ARTICLES. 
INSURANCE AND BONDS 

8.01 Gen~ral Liability Insurance. General Contractor shall provide all 
insurance for the ·work that is standard for the construction industry including 
without limitation general liability insurance. In 1he event that Developer shall 
subsequently provide a wrap insurance policy for the Project prior to January l, 
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2008, the Contract Sum shall be reduced by $67,815.00 and Developer shall be 
entitled to an immediate rebate equal to $67,815.00. 

8.02 Workers Compensation. Developer will not provide workers 
compensation insurance. 

B.03 Release. Developer and General Contractor waive all rights against 
each other, the Subcontractors, or General Contractor's employees, each of the 
other, for damages caused by fire or other perils to the extent covered and paid 
by property insurance obtained pursuant to this Article VIII or other property 
insurance applicable to the Work. General Contractor and Subcontractors by 
appropriate agreement. written where legally required for validity, shall be 
required to include similar waivers eoch in favor of other parties enumerated in 
this Article VIII. 

ARTICLE 9. 
CHANGES IN THE WORK 

9.01 Change Orders. A "Change .Qrder" is a written order signed by 
Developer and General Contractor. authorizing a change in the Work and/or 
adjustment in the Conlmct Sum or a Completion Period. Neither the Contract 
Sum nor any Completion Period can be changed without a validly executed 
Change Order. 

9.02 Notwithstanding any provision of this Agreement. Developer may 
unilaterally terminate any Change Order prior to the completion of the Work set 
forth in such Change Order, and upon such termination, a deductive change 
order shall be issued for the following amount (a) the aggregate cost of the Work 
originally set forth in such Changer Order minus {b) the cost of the Work originally 
set forth in such Change Order tha1 was actually completed by General 
Coniractor prior to such terminoiion. 

9.03 Notwithstanding any provision of this Agreement. it is expressly agreed 
that pursuant to Sections 2.03 and 2.04, General Contractor has reviewed. 
understood, and commented upon the Contract Documents. Consequently, 
General Contractor hereby accepts the Contract Documents and will accept al! 
costs associated with, and will not seek an increase in the Contract Sum, except 
for Change Order Provisions provided herein. 

ARTICLE 10. 
TERMINATION 

10.01 Termination. Developer rnay, with or without cause, terminate this 
Agreement in whole, or in part, at any time prior to the complefion of the Work. 
Developer shall give General Contractor three days written notice, specifying 
the extent of termination and the effective date. In the event of such 
termination, General Contractor shall only be entitled to recover from Developer 
(a) payment for any Work completed since the Monthly Progress Payment prior 
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to such termination and (b) General Contractor's demobilization costs [not to 
exceed $10,000). Except as set forth in the previous sentence, General 
Contractor shall not be entitled to any additional compensation, recourse, or 
recovery. General Contractor may only terminate this Agreement pursuant to 
Section 11.04. 

10.02 Retained Equipment. Upon the termination of the Agreement 
pursuant to this Article 10, Developer may eled to retain any equipment owned 
by General Contractor that is incorporated into the Project, but if such 
equipment is not otherwise included in the Cost of the Work, Developer shall pay 
General Contractor fair compensation, either by purchase or rental, for such 
equipment. 

10.03 Assignment. Upon the termination of the Agreement for any reason, 
General Contractor shall at the request of Developer, assign all subcontracts 
and purchase orders related to the Project (includirig ren1al agreements, 
permits, and Subcontracts} to Developer (the "Assignments"). To ihe extent that 
Developer elec1s to assume such Assignments, General Contractor shall, as a 
condition of receiving the payments referred to in Section l 0.01, execute and 
deliver all such documents and take such steps, including the legal assignment 
of such Subcontracts and other contractual rights of General Contractor, as 
Developer may require for the purpose of fully vesting in Developer the rights 
and benefits of General Contractor under such documents. Notwithstanding 
any provision of this Section 10.03, General. Contractor shall only be required to 
comply with the provisions of this Section l 0.03 to the extent that any consent to 
the Assignments required by the applicable Subcontracts can be ob1ained by 
the corresponding Subcontractors. 

ARTICLE 11. 
MISCELLANEOUS 

11.01 Continued Performance. Notwithstanding any provision of this 
Agreement, in the event of any dispute or controversy between Developer and 
General Contractor related to the Project or this Agreement, General Contractor 
shall diligently continue to prosecute the Work lo the full extent practicable 
pending resolution of the dispute or controversy and Developer shall continue to 
make payment required by this Agreement for all Work that is not directly 
implicated in the dispute or controversy. 

11.02 Notice. Any notice required or permitted by this Agreement shall be 
in writing and shall be delivered as follows with notice deemed given as 
indicated: ja} by personal delivery, when delivered personally; (b) by overnight 
courier, upon written verification of receipt; (c) by electronic mail or facsimile, 
upon transmission; or (di by certified or registered mail, return receipt requested, 
upon verification of receipt. Notice shall be sent to the addresses set forth below 
or such other address as either party may specify in writing; 

If to General Contractor: 
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Manhattan West 
General Construction Agreement for GMP 

This General Construction Agreement for GMP (the "Agreement") is made cs of 
September 6, 2007 (the "Effective Date") between Gemstone Development 
West Inc. ("Developer") and Asphalt Products Corporation, (dba APCO 
Construction, "General Contractor") for the Manha1tanWest mixed-use 
development project described in the Contract Documents {the "Project"} and 
located at the following Assessors Parcel Numbers: 163-32-1 O 1-003. 1 63-32-1 O 1-
004, 163-32-101-005, l 63-32-101-010, and 163-32-101-014 (the "Project Site"). 

Developer and General Contractor hereby agree as set forth below. 

ARTICLE I 
GENERAL PROVISIONS 

1.01 Contract Documents. General Contractor has received the list of 
exclusions, express inclusions, and documents set fqrth on Exhibit A attached to 
this Agreement. and such exclusions, express Inclusions. documents are hereby 
incorporated into this Agreement (the "Contract Documents"). Tne intent of the 
Contract Documents is to include all items necessary for the proper execution 
and completion of the Project by General Contractor. The Contract Documents 
are complementary, and what is required by one shall be as binding as if 
required by all. Upon delivery to General Contractor of any updates to the 
Contract Documents, such updates shall be automatically incorporated into this 
Agreement. 

1.02 Defined Terms. Unless otherwise defined in this Agreement. all 
capitalized terms contained in this Agreement are defined in the Glossary of 
Defined Terms attached to this Agreement as Exhibit B. 

1.03 Schedule of Values. Within 10 days of the Effective Date. General 
Contractor shall submit the Schedule of Values to Developer for approval. Upon 
receipt of the Schedule of Values, Developer shall either request revisions to its 
allocations or approve lt in writing. 

ARTICLE II 
GENERAL CONTRACTOR RESPONSIBILITIES 

In exchange for the consideration to be provided to General Contractor 
pursuant to Article V, General Contractor shall provide the following services (the 
"Services"). 

2.01 General. 

(a) General Contractor agr·ees to (i) complete the 1/.jork (iij 
furnish efficient business administration and superintendence. ard (:iij use its best 
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efforts to complete the Project in the best and.soundest way and in the most 
expeditious and economical manner consistent with the interest of Developer. 

(b) Developer maintains the right to perform work related to the 
Project and to award separate contracts in connection with other work at the 
Project Site, and General Contractor agrees to cooperate with such efforts. If 
part of the Work depends for proper execution upon the construction or 
operations by Developer or a separate contractor, General Contractor shall. 
prior to the point ai which it would cause o delay, report to Developer apparent 
discrepancies or defects in such other construction or operations that would 
render it unsuitable for such proper execution and results. 

2.02 Third-Party Service Providers. 

(a) General Contractor shall engage contractors, 
subcontractors, sub-subcontractors. service providers. professionals, engineers, 
agents, vendors and suppliers (the "Third-Party Service Providers") to perform the 
Work. General Contractor sho!I incorporate the terms and obligations of this 
Agreement into its contracts, purchases orders, and other agreements with any 
Third-Party Service Providers (the "Third-Party Agreements"). 

(b) Within 10 days of the execution of any Third-Porly 
Agreement, General Contractor shall furnish to Developer copies of such Third
Porty Agreement and the company name, company principal's name, billing 
address, contact information, project manager's name. superintendent's name. 
and contractor license number of each Third-Party Service Provider. 

(c) General Contractor shall propose only Third-Party Service 
Providers who have demonstrated the ability to provide good workmanship and 
have provided evidence of being in a financially stable position. Developer may 
require the replacement of any Third-Porty Service Provider that wiil not provide 
Upgrades at a reasonable price. as determ:ned by Developer in its sole 
discretion. 

(d) General Contractor shall afford Developer's separate 
contractors reasonable opportunity for introduction and $torage of their 
materials and equipment for the execution of their v1ork. General Ccnfrcdcr 
shall incorporate and coordinate the \Vork with tt"1e work of Developer's 
separate contractors. 

(e) Provided that ail undisputed outst:Jnc:ng invoices hove 
been paid by Developer, final unconditional vvaivers shell be obtair.ed by 
Generai Contractor from oil Th:rd-Pcrty Ser-1ice P:·oviders and from cl! other 
persons or entities that could possibly have any right to make o lien against !he 
Project or the Project Site. 
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(f) General Contractor shall conduct a weekly safety meeting 
and a weekly coordination meeting with all of the Third-Party Service Providers 
and invite Developer to attend such meetings. Notwithstanding any provision of 
this Agreement, upon receipt of a written request from Developer to meet wiih 
any Third-Party Service Provider. General Contractor will immediately schedule, 
hold, and attend such meeting or meetings wiih Developer and such Third-Party 
Service Provider. · 

(g) Nothing contained in this Agreement shall create a 
contractual relationship between any Third-Party Service Provider and 
Developer, except that it is understood and agreed that Developer is an 
intended third-party beneficiary of all Third-Party Agreements. 

2.03 Pre-Construction Coordination. 

(a) General Contractor shall review the Contract Documents in 
a timeiy and comprehensive manner to ascertain the requirements of the Project 
and shall review such requirements with Developer. 

{b) General Contractor shall review with Developer allernative 
approaches to design and construction of the Project and shall use its best 
efforts to establish, in consultation with Developer. the most cost.effeciive and 
time-effective approach to the Project. 

2.04 Construction Coordination. 

(a) Before starting the Work, General Contractor sholl review the 
Contract Documents to insure that the Contract Documents ore consistent with 
each other and adequate!y describe the Work. but General Contractor shal: noi 
be responsible for the design of the Project. ff General Contractor observes that 
portions of the Contract Documents are at variance therewith, subject to 
Section 2.05(c), General Contractor shall prompliy make ail necessary changes 
to correct such variance at no cost to Developer. Developer shaii not be !iaoie 
for cny additional costs or project delays for any such changes; provided 
l1owever. !hat such additional costs. delays or changes hove not been clarified 
by General Contractor pursuant to the review to be conducted by General 
Contractor pursuant to lhis Section 2.04/a). In the event that during the course 
of H1e Work. previously undetectable inconsistencies among the Contract 
Documents ore discovered and Genera! Contractor con demonstrate that such 
(i) inconsistenc:es were undetectable and {ii) the correction of such oreviou.siy 
undetectab:e inconsistencies has beer, the scie cause of a delay in the 'Nork, 
General Contractor may submit a Change Order requesting an oci;ustrnent to 
the Requi1·ed Completion Dates for the directly ciffected Buiidings, and 
Developer will consider such adjustment request in good foitl"'. 

(b) At al! times. General Contractor shaii be responsibie fer 
cistribufog current and coordinated C0ntract Document tc, ail cf the Third-Porty 
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SeNice Providers. Developer shall not be responsible for any additional costs 
which result from General Contractor's failure to provide current and 
coordinated Contract Documents to the Third-Party Service Providers: provided 
however, that General Contractor has received the most current version of the 
Contract Documents. 

(c) Prior to commencing the Work. General Contractor shall 
take field measurements, verify field conditions and carefuHy compare such field 
measurements and conditions and other!nformation known to General 
Contractor with the Contract Documents. Errors, omissions, discrepancies and 
inconsistencies shall be corrected immediately. The failure to take field 
measurements orverlfy field conditions shall not relieve General Contractor from 
the responsibility to perform the required Work without additional cost to 
Developer. 

(d) General Contractor shall verify all information supp1ied by 
Developer to General Contractor. If the Information provided by Developer is 
not sufficient, Developer shall furnish the services necessary to gather such 
additional necessary information. In the event that (i) Developer or the Architect 
makes a change 1'0 the Contract Documents and Developer or the Architect fail 
to provide General Contractor with such revised version of the Contract 
Documents prior to the commencement of the Work directly involving such 
change and (ii) it was not reasonably possible for General Contractor to notice 
the failure in advance. 1he resulting Change Order shall rnoke provisions tor 
adjusting the applicable Required Completion Date(s) and GMP to 
accommodate General Contractor for the lost time and costs associated with 
such failure. 

2.05 Construction Changes. 

(a) Within 72 hours of discovery, General Contractor will deliver 
to Developer written notice of anything which would impact any Completion 
Period er the Contract Sum. 

(b) Any cor.temploted change by Genera! Conirad:::,r of any 
Third-Par'.y Ser-lice Provider after the Effective Date, rnust first be communicaied 
:n writing to Developer. 

(c) General Conlractcr shall r.ot make changes ir. the design or 
construction of the Project without the prior \Nritten conser.t of Developer ,L>.ny 
changes io the design of the Project shall be shov,m on the as-built drav,;ings 
provided by General Contractor at Final Completion. ,A.ny savings derived from 
value engineering changes approved by Developer shall be ciistributed as 
fol!ov,s: 

i Source of Savings 

l__ ______ ""·-··----

l Developer I General l 
·----~------- _,_ Contractor _J 
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Any Changes Instigated or j l00% 0% I Provided b}:'. Develo2er l i 

Changes in Material 75% 25% 
J Instigated by General 

Contractor 

·1 Changes in Construction 50% 50% 
Methods Instigated by _J General Contractor 

Developer's share of any such savings are due as a credit agalnst the Progress 
Payment immediately following the approval of the corresponding change by 
Developer. 

2.06 Permitting, Regulailon and Documentation. 

(a) Subject to Section 3.02, General Contractor shall be solely 
responsible for obtaining any and all approvals. permits, fees, bonds. licenses, 
and inspections of the various government agencies. utiiity providers, or any 
other third-parties including, without limitaHon, the Certificate of Occupancy for 
each Building. General Contractor shall investigate the requirements, develop 
the necessary contacts and develop a professional relationship with the· required 
governmental agencies so as not to delay any approval, permits, licenses and 
inspections. Failure of General Contractor to comply with these requirements 
shall not entitle General Contractor to any adjustmenl in 1he Contract Sum or 
any Completion Period; provided however, that if (i) such failure can be 
specifically and clearly traced to an action by Developer (that was not 
approved by General Contractor) or an inaction by Developer (that was 
requested in-advance and in writing by General Contractor) that materially 
damaged the professional relationship between General Contractor and the 
government agencies responsible for regulating the Projeci and (ii) such 
damage negatively impacted the Work or the Schedule, the resulting Change 
Order shall make reasonable provisions for adjusting the applicable Required 
Completion Dote(s) and Glv\P to accommodate Genera! Contractor for ihe lost 
time and costs associated with such damage, and Developer 1,.viil consider such 
adJustrr.ent request in good faith. Inspection delays or, in the opinion of Ger.ere: 
Contractor, "unreasonable" code interpretations or requirements by inspectors, 
shall not be justification for any adjustmen+ to the Contract Sum or any 
Comoletion Period. 

(h) Subject to Section 3.02, General Contractcr shcii perform 
end coordinate all cf the services required to obtain the ordering. coordination, 
construction. hook-up. installation, inspection, and commencement of any utility 
services required by the Project pursuant to the Schedule. Furthermore. General 
Contractor sho!/ perform the Work in any order reasonably requested by 
Deve!oper. or as required, to aiiov/ for the installation of perrncr;en1 eieciricol 
power services from Nevada Power and permarent gas services from S0ufr1wesl 
Gas as early as possioie. 
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(c) General Contractor shall order, coordinate. and install all 
signage (i) set forth in the Contract Documents or (ii) necessary for the issuance 
of any Certificate of Occupancy. 

(d) General Contractor shall give notlces and comply with lows. 
ordinances, rules. regulations and lawful orders of public authorities relating to 
the Project. 

(e) General Contractor shall maintain, in good order, at the 
Project Site one record copy of the drawings. specifications, product data, 
samples. shop drawings, Change Orders and other modifications, marked 
currently to record changes made during construction. These documents shall 
be delivered to Developer at Final Completion prior to the Final Payment. In 
addition. General Contractor shall develop and turn over to Developer one 
complete set of as-built drav1ings at Final Completion prior lo the Final Payment. 

(f) Subject to Section 3.02, tests, inspections and approvals of 
portions of the Work required by the Contract Documents or governing 
municipalities. laws, rules. regulations and ordinances shall be made at an 
appropriate time. General Contractor shall make arrangements for such tests, 
inspections and approvals with an independent testing laboratory acceptable 
to Developer. General Contractor shall inform Developer, in a timely manner, 
v,1hen tests will be conducted. General Contractor shall submit one copy of all 
test results to Developer. 

(g) General Contractor shall keep ful! and detailed accounts 
and exercise such controls as may be necessary for proper financial 
management under this Agreement, and the accounting and control systems 
shall be satisfactory to Developer. Provided that Developer executes General 
Contractor's standard non-disclosure agreement. Developer and Developer's 
accountants shall be afforded access to, and shafl be permitted to audit and 
copy, General Contractor's records, books, correspondence. instructior.s, 
c!rowings. receipts. subcontracts, purchase orders, vouchers. memoranda and 
oiher data relating to the Contract Documents. General Contractor shai' 
preserve these documents for a period of 7hree years ofter F:nol Payment, or for 
such longer period as may be required by low. Developer shali ensure the 
confidentiality of ail records obtained from General Contractor p:.xsuanl to ths 
Section 2.06(g). 

2.07 Construction. 

(a) General Contractor sno/! perform or hale performed the 
Wori-'. necessary to construct the P1ojec! pursuor.i to 1he Contract Documents 
and the Schedu1e. 
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(b) Generai Contractor shail furnish at all limes an adequate 
supply of workers and materials to complete the Work pursuant to the Schedule. 

(c) General Contractor shall provide, or cause to be provided, 
and shall pay for engineering. labor, materials. equipment. too!s, cartage. 
construction services and Work, construction equipment and machinery. water, 
heai, utilities, transportation. safety precautions and programs, and other 
facilities and services necessary for proper construction. execurior. end 
completion of the Work, whether temporary or permanent. t'Johvithstanding the 
previous provisions of this Section 2.07[c), (i) upon issuance of the Certificate of 
Occupancy for a BuHding, the account with Nevada Power for the electri.cal 
power for such Building and ihe account with Southwest Gas for the gas service 
for such Building shall be established in the name of Developer; (ii) after Building 
Completion of such Building, the cost of the electrical power and gas for such 
Building shall be paid by Developer; and (iii) during the period of time between 
the Cer1ificote of Occupancy for a Buildlng and the Building Compleiion of such 
Euilding, the cost of the elecfr:cal power and gas for such Building sh oil be 
divided between Developer and General Contractor as rollov:s: 

! Party [ Portion of Electrical Cost 

J i Developer I 7 5% 
I General Contractor L ____ 2_5.;_% ____ ___: 

(d) Generai Contractor shall provide it~ own onsi+e trailer \,vhich 
shell be shared by General Contractor and Developer's representatives. The 
cosis of such troi:er sho:: be shored pro rato by the parties based or 'hs nu:11be, 
of Genera! Contractor and Developer employees ass\;;ned to end pr;mori!y 
iocated at ~he Project Site. 

(e) Services shcii only be performed by Gene,a; Contractor and 
c;uoiified Tnird-Pcrt'}' Service Providers. 

(f) Generc/ C:)nfrcc~or :-~on be responslb:e tcr end sh-:t'. 
ccordina·te cf\ ~on:,tructi8n rr'ieans, r11e~hods~ tech:i'.q\.)es. seque'""'i:::es anC 
f:;fOCecl~ . .trGS~ 

(g) The corr~pens:itian pr::,\rided to Ger:erol Co:1r~c1ctc-r r:erei:--· 
s:laL inci 10de. ar.d General Contrcctor shoE pay fo~. oU sales, r:crsurnt?r~ 1}se end 
si:-r.ik:.1r ·:c1:r'.es :11 effec1 dL!rlns the Projec!. 

(h) G'5'rerol Con1:·actor srcii ,ev:e's, ::::ppro,,1e. e1rc :;ubrr.ii !c 
Dt?.veic-per fc;.~ a~provo~, F:na\ \\1c;kfns; Drav)ngs. prc:tucl data. somr::es ard 
5'.n~Hcr subr:1it7a!s required by :he Pr·oject ::;~ r:on"!"ract Docun1e:r--:ts \vdf-: recsonct·!·? 
prc"rpir:ess c:nd ir: such sequence as to av:,;ld ctelcr; in the \,\fork er in rhs 
act:vities cf Developer er arv Tnircl-Pcny Serice Pro/der. Upcn re::;eir.::· ct s'"'cr 
d-:,c: . .,11-re'l·~s c:~c: c v1:-rtten nQtice from C?ene~·c1! Contrcctc~ ;hot +h~ tC!t::id 
resoJ: .... !Jf,::n 'Jf the issuss presertcd in such :Jc;cl.:rreni:· is esse;1r'.ci! f.::: c:;,..:c,'.ci detCJ'/:~ 
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in the Project, Developer will use its best efforts to respond, or hove its third-party 
service providers respond, within five business days. 

(i) Genera! Contraclor shall perform no portion of the Work 
requiring submittal and review of Final Working Drawings, shop drawings, project 
data, samples or similar submittals until the respective submittal has been 
approved by Developer. Such Work shall be in accordance with approved 
submiitals. 

(j) General Contraclor shall keep the premises free from 
accumulation of waste materia!s or rubbish caused by General Contractor's 
operations and shall keep the Project Site neat. organized. clean and safe. Prior 
to Final Completion, General Contractor shall remove from and about the 
Project Site General Coniractor's tools, equipment, machinery, surplus materials. 
waste materials and rubbish. In the event that General Contractor fails to 
perform pursuant to this Section 2.070), Developer may have the work performed 
at the sole cost of General Contractor. 

(k) General Contracior shall provide adequate security to the 
Projeci Site to ovoid theft and vandalism. 

(I) During construction of a Building, upon receipt of a written 
request from Developer, General Contractor will provide Developer with any 
requested keys for such Building. No later than 24 hours after the receipt of lhe 
Certificate of Occupancy for a Building, General Contractor wiil deliver to 
Developer a complete set of keys for each lock in such Building. 

(m) Developer shall have unlimited access lo 1he Project Site. 
subject only to standard applicable safety policies. Developer may expel 
General Contractor. any Third-Party Service Providers, and any other third-party 
from the Project Site with reasonable cause. 

(n) By l 0:00 a.m. each morning, General Contractor shall 
provide Developer with access to copies of its doily reports from the previous 
day and such other reports as shall be requested by Developer. Such dail·1 
reports shall (i) be presented in a format to be op proved by Developer; (ii) 
include. without limitation. the outside air ternperatue. weather conditions, 
Project Site conditions. construction progress, material deliveries, inspection 
schedule and results. accidents, and a coum of each individua! that 'NOS 

working on tl1e Project that day broken out by trade o:1d appiicable Third-Party 
Service Provider; and /iii) be on a time-lapsed basis; and {iv) be subseqveniiy 
typed and delivered to Developer al ihe subsequent Montly Review. 

(o) Upon receipt of a written request f~om Developer, General 
Coniracior shoH, within 2~1 hou:-s. provide Deve:oper a copy of or;'/ 
correspondence or agreements 'Nith any Third-Porty Service Provider. 
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(p) Within 24 hours of receipt by General Contractor. General 
Contracior shall deliver to Developer copies of any correspondence from any 
government or regulatory authority or any submittals or requests for information 
from any Third-Party Service Providers. 

(q) General Contractor shail take adequate steps to prevent 
the Work from unduly disturbing the neighbors surrounding the Project. 

(r) General Contractor shall be responsible for any cutting, 
fitling or patching required to complete the Work or io make its parts fit together 
properly. General Contractor shall not damage or endanger any portion of lhe 
Work or fuHy or partially completed construction of Developer or separate 
contractors by cutting, patching or otherwise altering such construction, or by 
excavation. 

(s) General Contractor shall confine operations at the ProJeci 
Site to areas permitted by !aw, ordinances, permits, ar.d the Contract 
Documents and shall not unduly encumber the Project Site with materials or 
equipment. 

(t) For Buildings 2 and 3, General Contractor sholi coordinate 
the integration of the tenant/buyer improvements into such buildings and their 
respective systems. 

(u) For Buildings 2 and 3, General Contractor will construct the 
improvements of any gray shell spaces at an aggregate price for all materials 
and labor that is equal to $70 per square foot for basic office space to be built 
pursuant to the Office Space Specifications. To the extent necessary, General 
Contractor shall allow for adjustments to the Office Space Specifications by 
individual buyers and negotiate, in good faith and pursuant to local market 
prices. any corresponding adjustment to the price per square foot. 

2.08 Quality Control Corrective Work, and Warranty. 

(a) General Contractor shal! keep Developer informed, on o 
regular and consistent basis, of the progress cmd quail:'/ of fhe Work and shali 
inform Developer within 48 hours of General Contractor's discovery of any fault 
or defect in the \Nori~. 

(b) General Contractor shall be respomitde. to t•eveioper for 
acis. errors and ornissions of Genera! Conircctor's emplo'/ees, and pariies in 
privily of contract with General Contractor, vvho perform a portion of the Work, 
im::luding the Third-Porty Service Providers and those in prlvity of cortrac~ 'Nith 
such parties. 

(c) Genera: Contractor worrcmts to Developer that oil ma1erials 
and equ;pment incorporated in the Work v.'iil be nevi, unless othe,-..,vise specified, 
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and that the Work will be good quality. free from fauits and defects, and in 
conformance with the Contract Documents. 

(d) Whether observed before or after Fine! Comp!eiion General 
Contractor shali correct (i) Work reasonably reJecied by Developer. (ii) Work 
known to be defective, jHi) Work failing to conform to the Contract Documents 
or (iv} defective Work resulting from defeciive materials. defective construction 
or craftsmanship, or defective design documents generated by General 
Contractor. A!! corrections to the above inadequate or defective 1Nork shall 
commence within 72 hours; provided however, that in on emergency situation, 
such corrections shall commence immediately . .A.Ii correctrom to the above 
inadequate or defective Work shofl be corrected by the end of the shorter of the 
following time periods: (A) within 30 calendar days or (B) within the amount of 
lime necessarr 1o prevent a delay to cny applicabie Required Completion Date. 
The cosi of correcting such Work shall be paid by Genera! Contractor, including. 
without llrnitation, any additionof testing, inspections. and compensohon for ihe 
Architect's and engineers' services and expenses made necessary thereby. 
Genera! Contractor shall noi be responsible for repairing any don:oge caused 
by Developer or individual buyers during the move-in process; provided 
however, that until Building Comp!eticn, it shell be assumed that any damage, 
for which the cause cannot be clearly determined, was caused by the Th:rd
Party Service Providers and net Developer or individual buyers. To the extent 
thm corrective work is requested by an individual buyer or an owners 
association, o!I deadlines in this Section 2.03'.o) are sutject to any stric•er 
deadlines that are set forth in Section 2. i 2. 

(e) Genera! Contractor she:! ensure ihat a prope,lv factory 
aJlhorized qualified represe:itative is present When systems, materia:s or 
equipmen: are insto!led for which a v,1or0 or.ly is to be issued by the 
monufoc1urer, distributor. insurer or otr,er named party as pro'1ided in the 
Contraci Documer.Js. For example, th:s requirement shali specificaiJ\1 api:::ly to 
roofing, ex•ericr cooirngs, end be!m·,, grade v-.roterp,oofa,g. 

(f) Genera! Contractor shoil not be re:;eved cf 'espcnsh:;:::ty fer 
deviafior:. fro,1 reqvirernent" of +t-,e Ccritrac! Documents bi Cevelcpe·'s 
approvol cf ~ina! \,Ycrking D1,a1,v]'igs. shcp Cra'-vl~gs, produc! Zo\:1. scr:1r:-i'.-3s er 
s:rnt:c:r ~ubn"":ittols :_1n!Gss Gene:a'. c::orfre1cto~· has specincal;y i'lfcrmeci Devefcpe~ 
in ·,witing of such dffv;otion 0 1 ·he time of submit+ol and Developer r:os ~liven 
vri;ter~ apo:ovo1 to the specif:c devia+icn. Gene:o: Contractor shcf: n'.:lt be 
re1:ev1s-c: o~ res)::ons;b; iT'f i-cr errors er 0mlss!c:1s Ir: F:nc: \-\1\:;rk;r .2 C·,yo-..vinJs. shor~ 
drc;·"'/r~:J:. prcc\.:ct dote .. S1Jmp'.es or simik:u s·,..:bni~t:lis b-',' C1e'·/1S!Op(7r 1s cpp·c\---:J'. 
:-}'ereoi. The ,:1~-itdion'.: on •abil;J·1 sei fc·th 1:: 1!"':s Section 2.C3if) applv on!v '.o 
DevelGµer cnci ~h·::Jrl not be construi2d tc li!iiit t~e A.rcr'fiecfs l!abil!1y 

2.09 Inspections and Punch lists. 
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(a) General Contractor shoH inspect the Work daily for quaiity 
assurance purposes. In addition. at each of the follov..ring construction sieges. 
General Contractor shall inspect and approve in writing, the work as of such 
stage, and such written approvals shall be delivered to Deve!oper prior to 
commencement of the subsequent construction stage: 

(i) Upon completion of the installation of the 
mechanical, e!ec1rico!, and plumbing systems, and pr.or to the hanging of any 
drywo!i; 

(ii) Upon completion of lhe dr/WOil. tape, and texturing, 
and prier to the application of paint to ihe walls and trim: and 

(iii) Upon compietlon ot lhe \Nork, but prior to the Joint 
General Contractor-Developer inspections set forth in Section 2.09(b). 

(b) As soon as reasor:ably possible b'JI no later tnon 60 days 
prior to the Required Completion Date for a given BuOding. Genera! Contracicr 
will determine the actual date thoi the Certificate of Occupancy will be 
attained (the "Estimated Certitfcate of Occ:JRancv Date'') and notify Developer 
of such date. P.,pproximate1y 30 days prior to t;1e Estimated Cerlificate or 
Occupancy Dote. Genera! Contractor and Deve!oper 'Nill begin inspecting s:.ich 
Building and the Corresponding Common Area and creating lists of iiems to be 
corrected in each unit and the Co•responciing Ccmmon Area (the "Developer 
Punch Usts"). Developer reserves the right to subrnil additional Punch Lists until 
Final Completion. General Contra::tcr wiil hove 15 days from the issuance of o 
Oeveioper Punch List to make the required co0rections and obtain v1ritten 
approval of such corrections from Developer W,e ''ft~L(:::orrection Per:od"). \:, 
the event 1hat any items on a Deve:cper Pur,ch li51 Te nm coiTeded prior to tr:? 
expiration at the Firsi Correction Period, General Contractor sho;i pay as 
liquidated damages [and not as o penalty) $500 for e:::.ich unrt their co.,toins any 
such vr:ccrrected Developer Pu~:::h Usi items. 

(c) Upon receipt of w,i'ter-i ,ctice frcm De..-eioper iho1 er, 
hjividuol purchaser is ovoiiabre for en :r,spedior:, Ge~1ero! Ccntrc::::tcx. 
Devefoper, -srd suet· incffviducf purchc1.se; \·-tT sc}'-;ea\..:ie ona· cc::du,::~1 on 
insr.)ection of the corresponding 1...,·nit 1,,\:({r;ln :r(e 8u::d}:1g and crGate ;:1 i:st ;:,f ;·rems 
to be covectec: (the "B1..;yer P'"'•nct, L.ists'l In 7rs e·1e:"t that a gi·1er, ,esi,jentio: 
uriit ;snot under cornract for purchase cf+er the end O' tr;e f[rsr Cor•ecrion 
?er:od, De\/&!oper rCJs tne rfght to conducr cd::!itic'"',81 ;:·u:··crc;er ;r,spectf.cn~, <Jrci 
s·.1cm;-r oddit~or1a1 Buy•er Punch t..:sts L:r·r·~i; the ecrlier cf t~e fo!Jo\,../i:~g {i) Vi-;e 

compiet:0r of 01: o• the other rec;uiren:en:s :c: :hs ccrrespo;-;dirg BL,iidirg 
Completio:-1 and (:i) +he close of escrov1 er the purchase cf sucn :..::lit. r.:;eneral 
Coni,actcr ·Nil! have l 5 doys from the issuance of a g '/':.>n Bu·>·er P;,.:nch L:st to 
~-r;oke :he reqc:red ccrrectio~s orid ott:11..-: v.1rit\e;1 cp,:-roval of sJcr. correc~io~s 
trc,n1 Oe\·'etop.e1 \Jnd Buyer [t1e ··seccnd ::c.'lec+:on ;>ecioa"). !n ·!i;e 0ve~;t 11-.01 

C1r-','/ iiems en a Buve~ Pu.r-rch Lst ere re,~ c:-:·r,3cf'..:;C ;:,!"i8r t:) ~he e:..:~\.r·c~ioi""' c.f ~~E~ 
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Second Correction Period, General Contractor sha!I pay as liquidated damages 
(and not as a penalty) $500 for each unit that contains any such uncorrected 
Buyer Punch Ust items. 

(d) General Contractor and Developer sha!I schedule a f-oliow-
up walk-through prior to the expiration of the Express Warranty period to reviev/ 
and document any deficient or defective items that were not caused by the 
occupants of the Project. Such deficient or detective Hems shall be corrected 
within five business days of such walk-trwugh. Upon completion of such 
corrections, Developer will sign off on the Express Warranty. 

2.10 Completion. 

(a) The Work within or related to each Building shoil be deemed 
completed upon the (i) completion of the Work in such Building and the 
Corresponding Common Area; (ii) issuance of the Certificate of Occupancy for 
such Bu;Jding; (Hi) completion of any corrections that are requested by 
Developer, set forth on a Developer Punch List or Buyer Punch Lisi, er reqvired by 
the Clark County Building Department; and (iv) delivery of the applicable 
Completion Documents (collectively, a "Building Comoietion"). The Project she!! 
be deemed completed upon the Building Completion of each Building 
(collect:vely "Final Completion"). Notvv'ithstonding the previous provisions of this 
Seciion 2. !0(a), in the event that, because a given residential unit is not under 
codrcct for purchase by a buyer or a given buyer fails to submit a Buyer Punch 
List upon request, the corresponding Buyer Punch List for such residential unlf is 
not available on the date that the other requirements of Sections 2.1 O(a) (i-iv) are 
:,:et by Genera! Contractor, Building Cornpleiion vviif be deemed attained 
,.vi,hout regard to such non-existent Buyer P,mch List; provided hov,·ever, thd 
upon :he sale of such unit. the eventual buyer ma/ submit ,'.J 5L"/r::r Punch List tr.at 
shell be completed by Genera! Contractor v.rithin 30 d0'/5. 

(h) Once Building Completion is attained one: the ;.\rchitect res 
s~ecutGa a 1.vritter document stating tl,at such 5uiiding end the CorrespondinGJ 
Comrron .... \ .. eo has been corrplete·d per the Contr,:Jc·t D0c~~.1mer,ts. DevG!cpe; 
she'.: assi...}rre responslbilify f:,r such B;J!id!!:g and the CorresJ:·crding ,::cm:no~ 
Are8's S8Curity. :-r:ainteric::ce. heating/ 1..)ti!!tes, ar:c: !rsurcn,:;e a~ \,veH a~ ar:y 
:>.J0sequer.7 dar;ioge to such b~..:ik:iings ;:.r areas. 

2.11 Developer Acceptance. 1f De'fe!oper prefer~ tc accepl 'Aork 
'//l:ich is defective o; def:cie:-'.t :Jnd is not in acccrd~nce ~//th lh9 req._,iren-nsn~:; cf 
tnsi c:ontraci Cc-c~~ments. Devc!ope!· may d() SQ i ..... istead o~ recr...:1;'.rg :~s rerr.c~/c.f 
ond ·::crrectic)n, in \,vhfc~1 case the Contract ~um vvi'.1 be reduced as app~oph::,ts 
arid equitable. Such odjustment s;,oi1 be i~ccporoted ::-1to o C1""o;;ge C-rde, O"".ci 

sr':Jii be e~fect\,.e \"/hetl1er c~ not Poy;-tient has been 1;1ode. 

:!.12 Warranty. 
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(n) In addition to performing any of the corrective work 
pursuant to thls Article IL General Contractor shall e>.1end to Developer such 
warranties as are customary in the industry within Nevada. In addition, General 
Contractor shall, for no less then two years from the dote of the applicabie 
Certiflcate of Occupancy, correct any Work that (i) does not conform lo the 
Contract Documents or applicable industry standards, {ii) is not of good and 
\vorkmonlike quality and free from faulis end defecis, and (iii) is not suitable for 
the use for which it is intended due to defects in construction (coilective!y, the 
"Exoress Warro;1tv"J; provided however, thol such Express Warranty shol: only 
apply to Buildings 2 and 3 for a period of one year instead of the two year period 
ihot applies to the other Buildings. To partially offset the potential cost of 
honoring the second year of the Express Warranty, Developer shall ollov,, for a 
$180,000 allowance to be added to the GMP via a Change Order. Such 
oliowance shall only be used to cover the cost of Express Warranty items during 
the second year of the Express Warranty, and if such amounl is not used. any 
remaining balance shall be returned to Developer at ihe end of the Express 
Warranty For the f:nol Building. It is expressly understood that (ii such a'.lowance is 
merely intended as o contribution and {ii) General Contractor is solely 
responsible for all olher costs associated with honoring the Express Warranty. 

(h) General Contractor will cooperate with Developer's 
c:Jstomer service policies and representalives to the extent that suer: 
cooperation is required for the servicing of the Express Warranty. Upon receipt of 
a non-Emergency worranty complc:n+ from Developer, an/ of the P:·c;ed's 
owners a.ssociotions. or on individuol llomeowner, ai o minimum. Genera! 
Contractor wiil [i) respond to every such complaint p:aced during wcrldng days 
v/ithiri 24 hours, (ii) respond to every such complaint placed on 'weekends ond 
holidays withi.'l 60 hours. (iH) begin work to correct ihe proolem t.,nder/ying such 
comploini vvith;n 24 hours, and (iv) to ihe extent reasonably oossible. correct tr~e 
problem underlying such compliant wifhin five days but in no event later than 3C 
days. Upon receipt of any Emergency worraniy item, Genera/ Con!racmr s-hali 
respond immediately to such inquiry and ccrrect such ::rriergency prot::-srn 
witrin en add:t:cnal efght hours. 

(c) The Express ·v'iorra:"'.t/ reiores only k, specific: O::)i\-:oti:,m cf 
GengraJ 1:o:1tractcr 10 c0rrec~ trre \:\'ork cind has nc re'aticnshfp to the if:ne
\vithin \Vhicr' ihe obHgotion +o com;: .. iy \Vith the Coritract D0c~1ments moy be 
soug:1t to be erfcrced. nor the time within wi-;ich proceedings rnay ce 
co:nrT100cecl tc:i estab!ish General C:ontractG .. )5 !iab'.!l+y 'Nfth respect tc ,:::;eneraf 
(::o:1tr0ctor's ob·;g::1tion:; other tha7"': specif~ccPy ic ::crrect ~he ':\/er~--. 

(d) .As between D:2ve/0per and Genewl Contn::c:icr, y,y 
apr:{c:at!le statute of Hrr.~tctior sr.c:J not ccmrnence to n;n pr\·)r tc> the 
app.'icct1ie Bvi!cJin~i Cor.:pleticn even J 'fhe Lnder\1~ng acti,:"r.s +o~k plo::·2 ;:ricr 70 
the 1._.1ntJe1!/::1g 3t.iLciing Comp!eticn. 
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(e) To further enhance General Contractor's commitment to 
the Project and the Express Warranty, within 1 O days of the Effecl'ive Date. 
General Contractor shall enter into a standard purchase agreement with 
Developer and deliver the co:-respondlng purchase deposit tor the purchase of 
one residential unit from among the options presented by Developer and at a 
purchase price that is discounted by 2.5% for the first unit and 5% for any 
subsequent unils. 

2.13 General Contractor Staffing. 

(a) General Contractor shall provide the levels of on-site and 
off-site staffing necessary to furnish efficient business administration and 
supervision for the Project. Notwithstanding the previous sentence. for the 
construction of Buildings 2. 3. 7, 8, and 9 ("Phase I"), General Contractor shcfl 
provide. at a minimum, ihe following ieve! of fu\lllme staffing fm the Projecf: 

(i) One Project Manager 
(ii) One Project Supervisor 
(iii) Three Supervisors (one for each building type) 
(iv) Two Assistant Supervisors 
(v) Two Project Engineers 
(vi) One Project Administrator 
(Yii) One ,1\ccountant 

(b) Noiwithstanding the fir.al sentence of Section 2.13(0). (i) 
Genera! Conlractcr may provide lower levels of staffing for Phase I if the only 
Work in p:-ogress is the foundaiiors for Phase I and (ii) General Contractor \Vil! 1-;oi 
be required 10 fill the positions set forth Jr: Section 2.13( aj(iv) and 1v i; provided 
howe'1er. t~ai if o1 ony lv1onthly Revi,2v/, a Recover; Schedule is required. 
Generoi Contractor must. within 30 days. strictly cornp!y with the staffing 
requ:rements set forth in the fina: sentence of Section 2. l 3(o) fer the remainder of 
the Projeci, lri ~he event that the V\!crk on odd<liona! buildings is cor.-:menced 
prior to the cor:'lple+ion of Phase i. addi1iono: staffng must be c:ddeo. 
f;~:r~herrnore, fc.r each pr'ase offer Phase L (3enerai Cor:tractor rnus1 rnoi:1t()i:1 c; 
lev<2,r of staffing that is commensurate w:th +r.e 1eve! of stoffng set forih i11 lre :inc 
sentenc,s of Sec7ior, 2. i 3{a), c1s adj0sted fer the nU!T~ber of bL·i'.c:iin;;:: ft:en u.'1der 
cc-ns+~Jcito--;. 

( cl Each of +he ind:vduais servirg h the .::::bov2 co:?i::no r,,.";, 
h:;\.:e 7rs'. 10ve! of skit; .J~d eY.perier.co .:;:;r::r:1er:surote \'/i·fh ~ucb p.::i:-:t;o;: a~ 
(Je~0~r:;ir~ecf t·\/ :.:.;e~ieroi CortrcctDr. 

(J) Upor. tne \vritte'l reqJes~ of 9eveloper. Ge·1e~ci ::onircct·:J' 
srr~:q pro·-..-iiJe tre res'1..-Tnes of any Generoi Contracto;-- emp:oyee associcteo \vfH--: 
~he rf'ojec~. F\..:rtrerrr-:o'."e, Ge--.. .. e!oper n~ay, by provid!r.g c ~·easoricble v.-'rltter 
ex;::,Joncfjc·"lr require tl"'e rerr.c,\,.oi ,:)f on~,' Genera: Con·:r-:::ctcr er::2icy?e ::-:r 
cff;:ic .. e cs:o(:i::,ted \'v'itY'i ~·he P;c1iect. 

14 

ZBCI002116 
JA001832



(e) Primary communication must take place between 
Developer's authorized representative and General Contractor's Project 
Manager. All requests. directives. orders and/or changes must go through such 
teem members before implementation can occur. 

2.14 Upgrades Coordination. 

(a) Developer wiii se/1 upgrades to various units within the Project 
(the "Upgrades") to be installed by Third-Party Service Providers to be selected 
by Developer and Genera! Contractor (the "Uparade Vendors"). General 
Coniractor shall be responsible for the proper installation of such Upgrades as if 
they were incorporated into the Contract Documents as port of the Project. 

(b) General Contractor shell execute independent agreements 
with each Upgrade Vendor. 

(c) General Conlractor wlli not be entit!ed to any extension or 
any Comp!etion Period as o result of probterns that arise in connect.on with the 
installation of fhe Upgrades ur,less a Change Order is executed by Developer 
expressly allowing such extension. If a fixture or appliance thai is necessary for a 
given Upgrade is not avaliable at the time that it must be installed, upo:i receipt 
of written notice of such unavailability from General Contractor, Developer wiil. 
withi:. f:ve business days, provide to Ge"erai Contractor direction regcrding an 
alternative fixture or appliance, as applicable. If Developer fails to provide such 
direction within such five business days, General Contractor may submii. and 
Developer 'Nill execute, o Change Order '11hereby ihe applicable Required 
Complefor, Dotes ore extended by the number of days eqvol +o each day 
be\veen tr.e expirafon of such five business day deadline and the dote that ihe 
requested direction is actua!ly provided. bd only to the extent trot such delay 
adualiy causes a delay to the Werk. 

(d) Ger:er:J! Con~ractc.r understcnds ihat the Upgrades are 
sLb;ec tc chonge. but the Sc~~edJie includes, or 'Ni! ii,c!ude. cotes afte~ \\rich 
ro addlt[oral changes to +re Upgrades .... vi!f be o1'.cv.;eC vvithoJt 1he expr-ess 
v1ritten ccnser-t of Generai Cortroctor. 

2.15 Framing and Drywall Minimums. 

(a) T~iere sh:1il t·e C'i :-niniri:, .. JfT; c~ 5G {l} adequate,y trc:ned 
dryv,.,.o'.'. ho~ge;s \-v()rk:ng on eocr, ·2!g~i1-ho: . .,1r s~Jfi fo~ each ir~(jivfdJo: l:/Pf:; :. Tfr:·e 
iv, J:,a Type\' Buf;ding m onyfo,e that the Scheau:e coils ~or the :1ar,;;iing of 
dr'/wati in sLcr Building end adequate!y :rained framers \vorkhg ori each 
eighf-h,:Jur shift for Geer. inci)\·\duc! T:;pe l, ~ype rv', c1nci Type '/ Buildirig ct .. J.rtyti;,1e 
t~1at the Sc~edu>:=: ~ans fer ~he cc:1st~ucii')~i of fram1~g fn ~uch Sui!d!r,g: p~O'/\:ied 
ho\·,1ever1 1ho1 sL;ch n:,...1mb:;r cf fra:ners ~1av je reduced to 4C duri~g ~he rf" 1Jrr;n;; 
o~ fhe fi:·s :- fleer ai su:.-h 6u:!:fng. 
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(b) A1 anytime that the Schedule calls for the hanging of drywall 
or the consiruclion of framing, the Work shail be performed by ihe · 
corresponding drywall hangers or framers in tvvo sepcrate eight-hour shifts per 
day. The number of members for each shirt shall be subject to the minimurns set 
forth in Section 2.15(a), and each of the 50 man crews for each such shift must 
be comprised of different individuals. 

(c) Ii is the intent of Sections 2. l 5(aj and (b) that there wrn be 
8GO framing man-hours and 800 drywall hanging rnan-hours per doy whenever 
framing and/or drywail hanging is called for by the Schedule. Notwithstanding 
Section 2.1 S[o) and (b), io the extent that there is insufficient daylight to allow for 
two eight-hour shifts of framers per day, General Coniracior may reduce !he 
length of the second shifi; provided however, that the number of framers 
working during the first shift must be increased to maintain a minimum of 800 
framing man-hours per day. 

(cl) The mlnimums set forth in Sections 2.1 S(o). (b), and {c) shall 
be mo:ntalned by General Contractor at no additional cost to Ceveioper. 

2.16 Failure to Perform. 1'1oiwithstonding any provision of this 
i\greement, in tr1e event that Genera! Contractor defaults or neglects to provide 
ihe Ser1ices or cornply with any provision of this Article II, after providing 48 hours 
notice, Developer may, without prejudice lo any other remedies, correct such 
deficiencies and charge all reasonable and related costs to Generai Contractor. 
Notv1ithstandfng any provision of this A.greement, the cost of any dispute arising 
cu+ of 1his Section 2, 16, including reasonable !egai fees and expenses, shall be 
solely borne by Genera! Contractor. 

ARTICLE Ill 
OWNER RESPONSIBILITIES 

3.01 Contract Documents. Developer ohc;i pro·/de Generci CC',n7ra::::tc~ 
\··:ith the cur:?nt Ccnira::t Docurnents. 

3.02 Fees. Developer sho I pay tJ-:e fees 1,?qL1ired L') cbto1n su,:::h ;::::errr;:s. 
errli~ierr.er.:s, opp~G\'C1ls. n:::errses, o:id i:;spectfons requi'.'"e;·cl b·1 Sectior~s 2.0~ (G), 
(b), and {f}; provided ho\ve·ver. that ift~e \Vort does not rneei ihe ;equ;~ernen,'.s 
of cry in3pec+tc!1, Gen'2ra: C2nfractcr \viil ~sv the fee~ req~jred to hcn,,e su=~ 
v.:c:·K re-'.n:pec~eci, '.:ic:wdi:.g a;,y (Y1er!·!rne fee.s ieqtJ>:35t~c CY/ C!e·veisp(3~ Oi!Cl 
:::lgree:::i 1o :J,., the reievanl fn5;:;.ectcrs. 

3.03 Representative. Deve:oper .shail designcte o qualif:ed 
represe~1tat\1e authorized to cct en Developer's bc·~aif \',-1.~r resp·ect +o ~he 
Prc,I~3c+_ S1-1ch ,·epreser-~tai!ve \':i:i t.e e;71p10-yed futlii~e ond shr1fl r:c;ve ~r,e [eve! or 
::k::1 end e:.;_oedence cor-nfiler:sura~e \\'ith !uch pcs:i!Ji~. C··?'/8\ope; shct p!O\'icle 
\:·rr'.1ten nctce if its des:_;;~:J~eci rep:cse~.tcti\::a ;s c~cnged. 
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3.04 Responsiveness. Deve!oper shall render declsions and furnish 
requ\red information and services to General Contractor with reasonable 
promptness in order 1o avoid delay in the orderly progress of the Services. 

3.05 Developer Observers. Solely at iis discretion. Developer may 
appoint additional on-site project representatives to observe the Work and to 
have such other respomibiiiiies as Developer may determine in its sole discretion. 

4.01 Project Schedule. 

ARTICLE IV 
TIME 

(a) Attached as Exhibit C to this A.greement is the schedule for 
ihe Work {the ''Schedule") separately setting forth the time period between the 
Authorized Star1 Date and the Required Complelion Dote fo~ each Building Type 
(each referred to as a "Comoletion Period"). The "Authorized Star! Date" is the 
date that Developer authorizes Generoi Contractor, in writlng, to begin the Work 
on a given Building and the Corresponding Common Areas. The "Required 
Compiet!on Dote" is the date that a given Building Completio:1 rnust be attained 
based on The corresponding Authorized Start Date and Como!eticn Period for 
such Building and the Corresponding Common Area. The Authorized Start Dote 
for a g:ven Building may not precede the dole thol Ceve/oper hos obtained the 
permits necessary to begin the Work on such Bui!dlng. 

(b) The Schedule sha!I also set forth !he trades ~equired for each 
portion of lhe Work and the aggregate number of weeks of \"fork to be 
oef"orrned by· each +rade. The Schedule sho1! rely or the crificol path sched:.J'ir,g 
rneihoc/, and Developer, Genemi Contractor, ond a!i 7h1rd-Porty Service 
Providers shafl s1ricily adhere 1o o!i Crit:cai Path items 

(c) The A.uthcr:zed Stcd Dale fo: ecch Suiic:i,~g ,vi: :)o 
estabHshed end r1c!y be rev:sed by Developer ~n J1s s8i8 and absolute dlscrE:tior:. 
l~ the even~ t~~ci the sequencing of the ;.,uthcrized Start DotS:s arts< Phase 1 

resL1!t:; in the sJrnult 1:rrvaous construc·~]cr-l Gf rnc:re than five bui:C!ng2 and Genercf 
c:cr'lracror cor. pr·o·v1 ide adequcrfe ev'.dence c:f o:; ur·cvo1.abifii··./ of- adeauc1'6 
~h:rd-Pcxiy Service Providers to pertorrn st.:cr simultc.meous ·.vo~k. Generci 
Ccntrcctcr :11ai subrriit a c;~o:'gE ()rder reques~irg ar adjusf·::er:t to the 
Reqi.fred Corn~1ie~ior' Dates for ih.s G;.;i!dings in exce$S c,f 1·t--e f·"le "+~:at :,re t'.'"'le~ 

(d) Genera· Con'rcctor rsv,t on'.icipote '.,·eoth?r pc++a,ns O'ld 
Ce-Jo\-':". -~t;e Schedule \·Vii: net be (.:;;Jjusied !)c1sed ::,0 de!c·,,.·s caused t·y -..·\.:eot~e: 
fci:Jng '/li:hin the hlstcricc! \\·eother pat7er:ls tor Las \ 1egos >.fe\·c:dc 
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(c) ln addition to the updates to the Schedule required by this 
Section 4.01, General Contractor shall also deliver a two week look-ahead 
schedule at the end of every second week. Such schedule sha!l be in ihe format 
reasonably requested by Developer. 

(f) General Contractor shal! update the Schedule on a monthly 
basis until the applicable Building Completion. A separate copy of each 
updated Schedule shaH be posted ot the Project Site and delivered to 
Developer. 

(g) tfotwithstanding any provision of this Agreement, any 
changes to the Schedule that lengthen a Completion Period wm require the 
execution of a Change Order by Deve!oper expressly approving such change. 

(h) General Contractor shall be responsib!e for coordinating o!i 
of the activities required tor governmental inspections and all activities required 
to obtain a Ceriificote of Occupal"\cy by any Required Completion Date. 

(i) Completion Periods shall not be extended for delays to the 
Project whrch occur as o direct result cf financial problems or financio! fallvre of 
General Contractor or any Third-Porty Service Prov1derfs). 

(i) Notwithstanding any provision of this Agreement Developer 
rT'O}' deta/ the Authorized Starf Dote fer any given 3uilding ond the 
Corresponding Common Areas. By deiivering written notice to General 
Contractor, Developer may suspend any portion of the •Nork at anyl:me. IL prior 
to Final Completior, Developer completery stops the Work on oli of 1he BuiJd,ngs 
for more than 30 days and the Third-Porty Service Providers actuai'y remove lhei: 
eqL;ipment from the Project Site, upcn recomr.1er.cement of the Werk. 
Deveioper sha:: pay a re-mobi:izciion fee equal to the scm or the (i) fees actually 
paid oy Generoi Contractor to hove such equipment reiurned to the Project Site 
and Pi! cos is incurred by Genera/ Contractor ~o return its equipment +o tr:e 
;:reject Site. For p,-'fposes o' the f?.u::d:ng Liquidated Dcr1ages. any suspe1~$:or 
pursuont 1o this Section 4.C1 {j) sho'.i '.esuit inc unilcterc! od}ustment t,>1 oe,!2!oper 
~)f the Schedule to reflect the !-evised .-4\uihcrized Sfc~ Dcte(s} .:J:-v:i/()r Req0lrt?d 
Co;,-,p:eh>n Cote(s1. 

4.02 Schedule Supervision. o,, tne lasi b0s:nes:: do\1 cf eac~ month, 
Cevebpe 1 shoil formaly eva!uote the prcgress of the Work ccripored to :ne 
c:~r1ot)'.if of \,Vork ti-1c:t s~cr_J/o hO'-/e jeer C8mp!eted els of s0ct .... dare r .. :lLTSLc!l: ~c 
Th~ SchedJ'e (the "1\1:-;n1h\· RQ.v·i0\·('}. -:-c, t~e e:•:tent lha; Ceve\c;Je~ C!e t?rn-·;!;'::'.: 
c1t a tv1c,n7~i;·/ Revie\v, that th:; \.Vo(.~ 1-; JJer:ind SchecL·te ,:-in ,:,1ny given 3uild/r:~, 
;3erierol c:on7ractor s~icrt det:ver, \;\.'ith:1~ 48 h:i:..;rs, a rnD::e-:_1r:· scredu!s- sett;r~g 
for~i-' the oct;ons that Generc: Contrcc'or viii undertcii~e to g2t 1he 
ccr··espo.11d:ng \Vo6, bQck 0'.1 S::he.Ju/~ p··ic.r to +t;e :1ext tAcnrt.1/ Re=.;is.., .. ,.: [t~!& 

·'Recover; Plon 1

·). A~1y cddi+icr~al costs ::ss~·cio1'ed \'.'Ith the addi7ionc: 
rn·:1::PC\VF:;·· end D\/e;t'.~e necessor/ ~c e>~ecL/,s c1nv P-=·co·/ei y Pian v.,11: i)e c~.,r~1:; 
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by General Contractor. In the event that at any Monthly Review, Developer 
determines that General Contractor has failed to (a) deliver the revised 
schedules pursuant to Sections 4.01 (e) or ff). provide a requested Recovery Pian, 
or perform the Work set forth in any Recovery Plan pursuant to such Recovery 
Plan, Developer has ihe express right to immediately engage and supervise 
supp!ementol licensed third-pariy service providers to augment the performance 
of the Work, and the cost of such supplemental third-party service providers shail 
be paid by General Contractor as an offset to the subsequent Progress Poymen1. 

4.03 Liquidaf ed Damages. 

(a) iime limits set forth in this Agreement ore of the essence. 

(b) Each Bultding Completion will be attained on or prior to tre 
applicable Required Completion Date (as adjusted only by Change Orders 
approved by Developer). If the 5uild:ng Completion for any Building is not 
attained on or prior to the correspondir.g i~equired Completion Dote. Developer 
may retain as liquidated damages (and not as a penalty) an amount equa! to 
$ J 5.000 for each and every calendar day after the Required Comp:etion Date 
rhal Building Completion is delayed fo, such su:lding (ihe "Buildino Liquidat'3d 
pornages"). 

(c) Developer and Genera! Contractor acknowledge and 
agree the: any :iqui.dated dornages assessed under Sections 2.09 (b) and (c), 
this Section 4.03, and/or Section 10.02(d) (i) are (ii due to the dlfficuliy or 
impossibility of cciculating aclua! costs and damages of delays, (ii) o reasonable 
aporoximo!ion of the costs and damages that wou!d be incur'ed by Developer 
fer delays, and {iii) no1 a penalty. Developer's plc:ining and costs for completin,;; 
its entire ccmtruction process and mcrketing iis condominiums ·nc!ude hiri'lg of 
emp!cyees. p·Jrchase ard lease of eqcipment. advertisrng. accepti;1g deposi:s 
and reservations for fhe sole:: cf uni is, end addressing closing costs 011 of which 
ere odverse!y irnoocted by delays in Fi.101 Com,C:eticr.. :n addifio:1. dela'!r, in 
r:hci: Ccmp'.etion ma/ cause addihonoi e1penses for contract Jrd coristructicn 
admlnis1rotior,, accov1ti:1g, and cost 'J' c::ipito1• Nolhhg in ::edc .. is 2.C:9 ?{b'. ::Y 
(c). thfs Section ,1.03 c; Secjicn l O.C'.:{d,i(i) sho!i ;:n;it i:1 en'/ ~1';c1rner ir.e rerned:es 
o:1d/o; da;ncg0s t~:;1 ~oy be obtc,'.nc:b/e by· Jeveioper upon ,:;ny cth::r ~:reocr: 
(1f this Agreernenf D\ Gene~·a/ c:ortract:;r. 

ARTICLE V 
COMPENSATION/PAYMENTS 

5.0l Contract Sum. In exchc:nge fo: frie Se:v:::es, 0e,,elc:pe, shai: ;::oy ·c, 
Gene re! Cc::tractcr an a:ro·-·nt equoi ·o Sl 53,472,300 ;the "Cortract SlJr,(;, ti"' 
addilion 'o +he ::onlroct SL:m. ·n exchange for +re services vc,/ided D/ Gener::: 
Cortr·ac:o; pvrsuant to Secf;c,p 2.1..1, Deve!oper srcii pay to ·3e:;erc: :.::onirccto: 
an ~1.rnoL-r~t ,?:quo\ tc ·1r8 Cost of t~s \)pgracli:7 \\/ork pit;:; tre Ge';sro' Ccn~rcctr;~ 
lpgrads ;:9e. 
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5.02 Guaranteed Maximum Price. 

(a) The Contract Sum is guaranteed by General Contractor not 
to exceed $153,472,300 subject to additions and deductions only by Change 
Order as provlded in Section 9.01 (the "GMP"). Any costs that are not approved 
by a Change Order as provided in Section 9.01 and would cause the Gt·AP to be 
exceeded shall be paid by General Contractor v,ithou1 reimbursement or 
contribuiion by Developer, including, for purposes of &;:ampie and not limitation. 
cosfs arising from unforeseen ground conditions, fauliy coordination. errors or 
omissions in 1he Contraci Documents, unexpected encounters with serrice 
mains, bad weather, industrial unrest. shortages of labor and materials, 
insolvency of suppilers and Third-Party Service Providers. fire, storm, or 
earthquakes. Furthermore, the G.\1\P includes ail allowances, overhead, costs, 
genera! terms and conditions, general contractor fees and profits related to the 
Work and the Project [nclud:ng. without !irniiation the General Coniractor Fees 
and Costs. 

(b) Notwithstanding Section S.02(a), the Cost or the Upgrade 
Work is no1 included ln the GMP. 

5.03 Buy-Down Savings Split. General Cortractorwi!: use its best efforts 
to reduce construction costs by negotiating better terms with the Third-Party 
Service Providers end such sm'iilgs v;:l! be co'cuiated based on the d:fferer.ce 
beiween the GMP and the cctuai cost of the Work as set forih on the aggregate 
applicable invoices [as opposed to individual line items) (tne "Buy-Dovm 
Sovinas"1; r.c,,vever. fer p:Aposes of the calculation cf Ihe pcrtions d the Buy
:Jown Savings to be retained by Genera! Contractor. ihe Buy-Down S0,1bgs shaii 
no; include (i) any vo:ue engirieerir,9 cha:.ges which shall be i:,oid pt;;suont to 
Sectio;-i 2.0S(c)) and (ii) reductions in the cost of General Contractor's ~e:f
perforrned Work .. A[i Buy-Dov.;n Savi~gs vviil be sp!it between Developer and 
Genera: Controc+or as sei fort;, below: 

(~·-·-· Percentage of Savings 

·----~~-···--·--··-·----
C')!".'." 
._,·..) /;) 

' .. -------- _, 
l " ,..... c1r-d ,.-..,-.n1·,.,...., + 11 -,....,r. 
1
_ve, .s -...41 v, ... :1 1\...,IC1C_r ____________ :>_J_..-~ -··----

. -·--····--------· -------
5.!Ll Discounts, Rebates, and Refunds. Discou"~s :;tn::1"·:sc: en ;::.J·/rr.snL 

n:ade b/ ::~enero/ cc.ntrtJcto! .:.he;! a,.:crue 5':1% tc, C•eve!opt?r ur:c; 50% 'c -.::~1--:1=r.::::! 
c:ontroc~cr if \ o} t:efc~9 ;r:ok!~g fr~? payrnent ,.:;ener·::.1l t=ontrcctcr ir:c\ 1-1ded ~tJ:.:h 
poyrr:<;r:t: in cr1 ,,i.:-,p~-i:cafi:"Jn for Foyrr~erit a~ci r.3ceived poj''r:1en~ •ri.erefo:'e ~rc:-n 
0evelci:er er (b) ~-)·:vsJcper res :Jeposi'.ed ft.:nds .._ .. ,.,ith C;ter.eral Ccn~ 1·c1ctc; ~ .. viih 
'~·\:'~1:.:h to ;y-:c!.1<.e r:,cv.rne'it~. '.:1 oc!rf ll·::n trade d\sccLJ:;ts, ret:ctes, refu:tds c~d 
arrot)'ii~ recei\:'ed fror:·~ sol-as e,f SL.Jr;J'.~Js i:·n::;tierials and equi;:·:'"t1en~ :hali c,:cru(-; 
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50% to Developer and 50% to General Contractor. and General Coniractor sha1! 
make provisions so that t!,ey con be secured. 

5.05 Progress Payments. 

{a) On the flrsi business day of each mcnth, Genercil Contractor 
end Developer shall meet to review the Work that \VOS completed during the 
previous month and il,e corresponding payment requ:red for such Work:. Tv.;o 
days ofter such meeting, Generai Contractor shall submit to Developer 
appllcations for payment for ihe previous month on forms simf!or to AJA G702 
and G703 including separate SOY and AIA G703 pages for each Building as well 
as the Corresponding Common A.reos and a corresponding approved 
Certificate for Payment (the "A.oplicction for Payment"). n~e form similar to AlA 
G702 sholl set forth the aggregate cf the Work completed on ihe form simiiar to 
/'\lA G703 pages. In addition. a separate report shall oe provided setting forth, 
for each line on the forrn similar to /'.!A G703, the aggregate amount of 
retoinage to be withheld in such Application for Payment pursuant to Secfon 
5.07, any adjustments to such retainage made stnce the preceding App!icorion 
for Payment, and the cumulative reiainage that has been v:ithheld pursuant to 
Section 5.07. The A.pp!ication for Payme:1t shall be supported by- such data to 
substantiaie its accuracy as Developer moy require. 

(b) Each Application for Payment shall be based 0;1 the 
Schedu'e of Values. ,.he Schedule of Values sho/1 a:1ocoie H1e en-tire GtAP among 
the various portions of the WorK, and the General Contractcr's Fee shoi1 be 
shown 05 a single separate item. The Schedu:e of Values shaii be prepared in 
such form and supported by such dote to svbs~aniia·e i1s aCC\..'/OC/ m the 
A.rchitecl ond Develcpe, mar require. 

(c) Appiicoiions tor ?a}'ment shall sh-'.)w ,he Percenfage cf 
Completion of each portion of the Wci'k as of the end ot the period ccvered tv 
the fl pp,icct1icn for Payment. Tile "?ercentage of CO:::!.,Qlei:cr.'' sh::i:: :)e the :esser 
ot 

(i) +r2 percen,age of trot pcrti2n cf the /i:,rt. wr,i~-:-:.. t'm 
oc:h.1a :y beer: con1pie+ed: c:-

(ii) the percerr~age obtained b\' dl'v·)cfi~g I the expe:1se. 
fhat has actu,:Jl!y bee~! fncvrred b·i Ger.erol Ccr1t~act0r or: ccccun: of ihc:t 
portio:1 of 7he \\1cn~ fo: 'llr'ich Ger:G":rGt C·tr,::octcr has rncde or '.1...,~r:;;1ds to mci~e 
actuo'. pcyrnent pr-tor to the rext /, .. p~licatio:i f:;r PG\·T:'"'Ie:1t fJ\-' fE) tr-.~: 1~rcrs :f rr.f: 
Gtv\P aPocated To fret portion ·.::.f tr.s \\/c:·k in tne Sch-=d;.:le c/ \lat..tE=:<~. 

(d) Develope, rnov rsfi_;se to opprcve ali c,• o port•,)n (.'' or~· 
App'.fcc1lc~ fc." Payment bcs,2d Ot; the e~<i51ence c.f a~-/ cf t~s ;~cn0· ... :i;1g: 
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(i) A failure to complete. or demonstrole completion of, 
the Percentage of Completion set forth in a given Application of Payment, 
including, without limitation, a failure to prove the any reasonably requested 
back-up documentation; 

(ii) Defecfr1e Work ihat has not been remedied; 

(iii) Third-party claims fi!ed or reasonabie evidence 
indicating probabie tiling of such claims unless security acceptable to Developer 
is provided by General Contractor; 

(iv) Failure by General Con1rccior to make payments 
properly to Third-Party Service Provfders for labor, rnaieriats, or equipment: 

(v) Reasonable evidence that the Work cannot be 
completed for the unpaid balance of the Contract Sum: 

(vi) Domage to Developer or any Third-?oriy Ser.1i::::e 
Provider: 

(vii) Reasonable evidence that the \J'y'ork v'i:11 not be 
completed wirh:n a Completion Period and thct 1he unpaid babnce wcu!d noi 
be cdeqvaie to cover actual or liquidated damages for ihe anticipated delay; 

(viii) Persistent fa:lure by Genera! Conrracfor to complete 
the Work in accordance with the Contrcct Docurnenis; er 

(ix) Generoi Coriractor's: fc::vre tcj obtain c1r:d derver a 
Cer+ificote for Paymert. 

(e) Upon recelpt of an Application for Poymenf that is 
acceptab!e to Developer pt.:rsvam +o Sections 5.05;c-d), Developer sho!i, v/thin 
12 ccfendc1: days~ submit, to Developer15 !ender er such !-3n(je:·1s avthori:~eci 
des:gr~ee, the ccr~·esponc.ilng dra·,.v cpp:icotion fer !t1e ur<jisr:,-:... ieci CH r~.oli1t t~. bs, 
paid pusLont to such Application for Payment ('he 
Tr-iereafter. Developer shafi tcke suer, acfions 05 are nece:;sarl io~ the pci_.irr;en~ 
ot the cn-,():,Jr t O\·Ved to General Co~tractor pursL:art '.-:) sj .. }c!i C);o\1

\.: r pp1fccrf'..::,r 
(1re ''?romess Payrnert"). In the eve rt t'lat ~he c·ow Aop1icctic,n js Got 
sL.·brni1tecl to Ce•ieloper1

~: lender or suer, !ends;'s authcri::ec'. desig:1ee \/--'1Th'.n the 
above 1.2 caJe~dcu do·/ period/ Je-.... e•-J~er :::haH ~<Jy ~c Gener::1! Ccr.t~a::1c:· 
J5,0C1 fc!· eo:.r! doy +nat tr,e ~ub;;-_;s_s!;:;r. 0~ ~he er.:;--.\· ,.:\rj;:·ii::c:t:c: r; t:: tie\.Y-:·ed C:4";.81 

such 12 ca:encja; dcy cericd. 

(J) Subjeci :o oth'3: p'o,, isicn: of he Ccntrcct :c::::une:-,ts. ir-ie. 
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(i) take that portion of the GMP properiy allocable to 
completed Work as deiermined by multiplying the Percentage of Completion of 
each portion of the Work by the share of the GMP allocated to thol portion of 
the Work in the Schedule of Values. 

(ii) add that portion of the GMP properly ol!ocable io 
materials and equipment delivered and suitably stored at the Project Site for 
subsequent incorporation into the Work. er if approved in advance by 
Developer, suitably stored off of the Project Site at a location agreed upon in 
writing. 

(iii) subtract the aggregate of previous Progress 
Payments made by Developer; 

(iv) subtract the applicable Standard Reicinage, Monlly 
r~etainage. and Milestone Retainage calculated pursuant to Section 5.07. 

(v) odd the General Contractor Poyment. 

(vi) subtract the shortfall, if O!iy, indicated by General 
Contractor in ihe documentotior. required by Sec1ion 5.05(c) to substantiate 
prior Appiicotior;s for Payment. or resuiting from errors subsequently disco·1ered 
by Developer's accountant in such documentation; and 

(vii) subtract amounts, if any, (A) for which the Arcl,iieci 
has ·niihhe!d or r.u!!ified a Certificate tor Payment as p:-ovlded in Seciion 9 .5 of 
tbe AlA General Conditions or /BJ fhot ore disputed by Deve:oper. 

(g) Upon receipt of the Progress Payment, Ger.era! Cc:ntractor 
sha!I promptly pay each Third-Porty Service Provider 1he amount represented by 
the portior: o~ the Percentage of the Work Compleled tnoi was cornp!eted by 
suer. Tf1ird-Po,iy Service Provider du!lng ihe period covered bv ihe 
correspondt~g Progress PayTient. Generai Contractcr :ho'i, b/ cpprop~iate 
ag~ee;;-ent \·Vith each Third-Pcrb/ Servk.:e P;·ovi,jer. reqtAre ec:ch Thlrci-Fany 
Serv,ice P .. ()vic'Je: to r;:ake payr0ent +o sub-ccnfrcc~cr: in a simi'.cr m-:Jnner. 

(h) Generai (:on:rac+or \.\'Orren ts that t1t12 ~c ai: :vVor~~ C0\'ereci 
by ur'. ;,pp:ico·icn for Pcvmer.t vri! pass to Oeve:.:;per no ioter tncn i0e ti,re o' 
payment. Genero: Ccntractcr further v/arrcnts trot q:::on :::-ubr,;itL.1i cf en 
/\cpl:cc:t!cri fer ;;c:r,.,tY:ent a!; ;//ork, fer '.Vt'ifcr' Certifi::afe: tc,r P,:J~/T;enf ~c'. 1 e ::-eer: 
r::re\::cJs!/ ls:t}ez an<J oayr:-ients rf:ce1ved !rorn ::eve!ope:· ~h,::i:, t:i tr:e· besi ,:,;. 
(3ere;o; t~or.troc~o(s t~ro\vledge, infor~olio:: ond belief, t)e free 0nd !:;ear cf 
!'.ens, c!cdrns, sec..;rit):' '.rterests or encurnb;an::es [n Tovor :f Gener::! ·=:crtractor. 
Thi~d-Par:y· Service Pn)v)ders~ ;~1aie~io! suppliers. or othe:- persons cy· er.tifes 
rr1cki··v; c cl,:,/~ by rc:::;son of !:avi:;g pr':'vfc:ied .1:1bcr, '.Y'1·::t71?r!a!s c:n:t eq~1lprric;t 
re!:.::r''.;;g =o t11:- V-/8:k .. 
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(i) Subject to Section 9.01 but noiwithstanding any other 
provision of this Agreement. the aggregate General Contractor Fees and Costs 
shall equal $10,000,000. For the avoidance of doubt, the General Contractor 
Fees and Costs do not include the General Contractor Upgrade Fee and are not 
subject to the documentation requirements of Section 2.06{g). 

5.06 Final Payment. 

(u) A final payment, constituiing the entire unpaid balance of 
the Contract Sum (the "Final Payment"), shall be mode b/ De'leioper to Genera! 
Contractor when the fol!owir.g conditions have been rnet: 

(i) the General Contractor has fully performed the 
Contract except for any General Contractor's warranty cs provided in Section 
2. 12 ot this Agreement, and to satisfy other requirements, if any, which extend 
beyond Final Payment; 

(ii) en affidavit that payrolls, biiis fer rroteric!'.; and 
equipment, and other indebtedness connected v,ith the Wo,k hove been paid 
or otherwise satisfied: 

(iii) a v1ritten statement that Generai Contractor ,:nows or 
has no reason to suspect that any additional costs or lndebtedness exists in 
connection with the V/ork; and 

{iv) a final Certificate for Poyrr:er.t has been i:;sued by ihe 
Architect. 

(b) Develope:-'s occountorts wlil reviev,1 enc: repcr·: in ·,v:iti:1g ci, 
Genera! Ccntractor's tinal accounting wiihin 30 days ofter deiiver1 cf the f:ra! 
acccunting to lhe Architect by General Contractor. Based upon sJch costs and 
expenses as Developer's accourtonis report to be substantiated by Genera; 
Contractor's final (Jccourtirg, and pro..,.<ded the o:her concfticns r.)f Sectic:1 
5.06(0) hO'./e been p1et, ir'e .,\rchitect v,.:iit, ,.,..,1-r~:r~ ~even days offer rccc,ipt c=f the 
\vriiter repcrt of Deve!oper's acco:·r.tants, e:trer issL·e to oe,1e!cper o f,nrn 
CerJif~cate for Poy~:1ent v.:i'f-i a copy tc· Ge~era1 Cc>ntrac~c·r. er n0trf-,.1 Gef'er~::: 
Cot1trac~or ar.d De·1efoper in \vritlng of ihe ,.t.rchitect'~ rea::ons fer , .. lf-~hf'.o'..::1:r:9 
suer Certificote fot· Poyrner:t as provideo in Secfcn 9.5. 1 of ihe -~.!A Ge:-ec: 
Conditrons. T1'e "'rre ;::,er:ods stated :n th:s Secfon .: Odb) superseds those statec 
ir Sect10~·1 9 .4.1 or the _r:\LA Gere re: Condit:o~s, 

(c) !'Jo~v/1hstanclir·g ar.d ,.,.ii:hol.:; 1:1!:itirig arr{ o~her JJrc\·1s1cr-1 :r; 
the. Contract [iocurients, the fi110! PO'/rnent is cond!ti:·neci .'"'1p::;n scttsr:1cfcr t;f 

a;i ccn::lii;o,,s ap~i:cab!e to suc11 pa/rner,t ;rnposed by any f:.inc:Jing constr~cticn 
rjrcv1:, cs ,,...,er c:; DeveJoper}s onci .. \~ch:te::t 1s rcs~c:10bls c1pr:TC\'Ol. prjo; ~0 ifrol 
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payment, ond as a condition precedent, Generai Contractor shall furnish 
Developer with the following (the "Comoletion Documents"): 

(i) Ail maintenance and operating manuals; 

(ii) Marked set of drawings and specifications reflecting 
''as-built" conditions, upon which General Contractor shall have transferred ail 
changes in the location of concealed utHifies, mechanical or electrical systems 
end components. Said "as-built" drawings for mechonicoL elecirico! and 
plumbing systems sho!I be verified and approved, in wriiing, by the engheer of 
record. 

(iif) The documenis set forth in Section 2.06/e). 

(iv) Any assignment and/or trcnsfer of ell guaranties and 
warranties from Third-Party Ser1ice Providers, vendors and suppliers and 
manufacturers. 

(v) A !ist of the names, address and phone numbers ct oli 
parties providing guarantees and warranties. and 

(vi) Verification that ail vvcivers that sho __ 1Jd be issued to 
Developer concurrent with Final Payment. 

(d) Acceptance cf Final Payment by General Contractor st1ali 
constitute a waiver ot oil clairr-s by General Contractor except such claims as 
are previously rnade in vrritir.g and ider-:tifie::J as unse~t!ed ct the \ime d ihe final 
Applicoticn for Payment. 

5.07 Retainage. 

(:i) Soch Progres:: Pa/rneni shoi! oe subjec' to retarr,oge em;ol 
to 5% rnu:t:plie~l by tre aTol'r:t o• such Prog~ess ;:,oyr.ert ftre "Stcndcrd 
Reiaincge 11

}. 

(b) 11-i r..1dd!~ic,n to the ~tondord Petcin·:1ge, ir the- e'..1en1 +hcT1 er 
arr/ tv\oP:hry Revfev,, Deve!oper- deterrr,ines ·:~net Ge~s;o; C::cnfractor has \ciiie~j 

lo perform the ··Nork set forth h ar,y Reccverv Pi,Jr, pursL-od tc such Recoverv 
P!:.H~ .. Developer mcy \vitt1hold frorr the s~}bsec;v_iert Progress Poy~""er:t ar 
a~riourt ec1uo: tc P} 1% rnuiiip!lec: t,y (il) i'~e ·:r~oLlf"':i cf SL:ch p:-:Jgress Fcy:nent 
ci·tfibJtc1t:l{:; to 1t~e Eul:i.~ing fo: \v~L:h Genera c:cn~r:Jcicr· fcJ:\ed ~G T1cir1tc.:~ t~~E 

Reco·le;/ Pfa;1 (the '1 /•Aorth,'v Retcincg,e··;. ·ro the extent trot mulTi;J!e Reco.,:e:·ry
P!on~; are ro~ r:et, the Jv1Gnth!'/ Retalrage v.,{r acc1..:rn;,.;'.c1Te separots/·/ f:.r eGc~: 
Bu1Jdlng tJ~1 d moy e1ccun-1u/ate cuT.: .. /cti··..1ely fc:r eccr 1irre that 'J 1~e::over:/ Pier--: 
is no• Mei for cm inolvidual B1.:iidn;i. 
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(c) Notwithstanding Seciion 5.07(bj. the Monihly Retoinage 
withheld by Developer for any failure by General Contractor to maintain o 
particular Recovery Plan will be released in the Progress Pcyment following the 
completion by General Contrac1or of the Work set forth In (i) the Recovery Plan 
for which the Monthly Retoinage was initially withheld and (ii) any subsequent 
Recovery Plan imposed, for the same Building, pursuant to Seclion 5.07 (b). 

(d) Furthermore. on each occasion that any of ihe follovting 
milestones are not met by General Contractor for each separate Building prior to 
ihe corresponding date set forth ln the Schedule, the Standard Retoinage shell 
be increased by an additional 5% for such Building multiplied by the amount ot 
such Progress Payments as pertain to such Building (ihe ",>..~ilestone Retoinage''): 

(i) The foundation for a given Building must be 
comp!eted prior to fhe appHccble deadline for such Work as set forih in the 
Schedule. 

(H) .4. given Building must be dried-in (inc!udfng the 
exterior paper. windows, and roof but excluding the stucco) prior to the 
applicabie deadline for such Work as set fo,+h in the Schedule. 

(iii) A given Bui!d:ng must have passed its rough frmning 
inspection (as such term ls commonly used by Clark County Buiiding Inspectors) 
orior to 'he applicable deadi1ne fo, such 'Nork as set forth ir, the Schedc.:le. 

(iv) Prior to ihe appiicable deadline for such 'Nork cs set 
forrh below, Buildings 2 end 3 must !fa,) meet the :'vlirfrnurn Req,i,emcnts for Grey 
S•1e!! Completion. set forth on Exhibit D hereto and (5) be ready fer the 5:_;:\ding 2 
and 3 cuyers 'O commence their improv'ements to the g,ey shel!: 

Building 

2 

Floor 
First 
Scwnd 
Third 
Fov,:h 

Firs: 
Second 
Third 
FourL'l 

improvement St:irt Date 
19-Apr-08 
2 i-Avr-J8 

26-Apr-JS 
1-\.by-tS 

4- '-fo~,.os 

~' ... :l18ing. '.i'"lc\;,jjrg te:<h.:re arc f)cinr, ;:'rlo: t:; the ·.:tp;:'.:ccbls dec:i ins: fc.r :/Jct. 
}/er!~ a~ set forth in the SchedL·!e. 

(vi) Prier to Septe:nber 9, ~<:07, :re fi:·st f10cr cf t)u:'ijing °"7 

1ruc,7 be ccrnoleted and ,he f,~rnp::::rar/ Cer•ifcohs cf Occu;::;c::1c:• is~1;;;:0 
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(vii) Building Completion tor a given Building must be 
attained prior to the corresponding Required Completion Date. 

(e) However, on any occasion that one of the unmet miiestcnes 
set forth in Se::::tion 5.07(d) ls subsequently met by Genera! Contractor, any 
existing Milestone Retainage held in connection with such unmet milesione tor 
the corresponding Building shall be reduced by 5% for the subsequent Progress 
Payments. 

(f) Any remaining Standard Retafnage, Monthly Retoinage, 
and tv\iiestone Retolnage shall be released to General Contractor on the date 
that (i) Final Completion is attained end (El all outstanding disputes between 
Developer and General Contractor and Deve!oper end any Third-Pariy Service 
Providers have been resoived. and any liens against the Project related to such 
disputes have been removed. 

ARTICLE VI 
OWNERSHJP AND USE Or DOCUMENTS 

6.01 Ownership. All documents-related to the Work and the Project 
including documents that are furnished or obtained by Generoi Contractor. 
including, 'Nithoul lim:totion. any drawings, specifications, or designs (the "Project 
Documents") are the sole property of Developer and may be used by Developer 
for any pupose. 

6.02 Liability. Developer's ovmership of the Project Documents 
furnished or cbtoined by General ;=on+ractor does not relie·,,e General 
Contracrcr of its iego! and professrora! responsibilities tc Developer :e:ating tc 
such Project Docurnenfs for purposes of the Project. 

6.03 Subsequent Use. To the extent that the Project Documents t;1al are 
furnished er obtained by General Contractor ore used by Developer· for o 
su;:;sequ,211t project tho+ does no: involve Ge"'ero: Ccntrc:ctor. Gene~a! 
Co~.t:ac+or s!---io!I n2,t ::>e p;ofessl8nclly l:~t.:e~ for the ...1se ot suc:i1 Prcjecr 
:)oc1....1rnent: on 51_;:;h subseqL.eni prcjec~. 

(1.04 Non-Publication. SLbrnissiGn er db•ril:J\;tion of ·.:i,,y Pro;ec' 
Dccurne~1ts to rr1set ()fficio' regulatory requiremen:s or for oi'hi9f J:.,Jrposes fr; 
ccritiectior: v1itr i,r1e Projec~ t:; not !c be corist·ued as 1:>ub1k:aiic~ ln dersga1;2n 
cf com~cn ic\'.: ccp~,.1:!g~js o: .:;the..- ··ese:-:1sci righ:s, 

ARTICLE Vll 
PROTECTION OF PERSONS AND PROPERTY 
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7.01 Safety Precautions. ,;s o material obligation of this Agreemeni. 
General Contractor shall be solely responsibie for lnltiating, providing and 
maintaining safety precautions and programs in connection wiih the Work. 

7.02 Reasonable Protection. General Contractor shall take reasonable 
precautions for the safety of. and shall provide reasonable protection to prevent 
damage, injury or loss to; (a) employees on the Project Site and other persons 
who may be affected thereby: (b) the Work and materials and equipmeni to be 
incorporated iherein; and {c) other property ai or adjacent to the Project Site. 

7.03 liability. General Contractor shall be !icble for damage or loss to 
the property at the Project Site to the extent caused by General Contractor, 
Third-Pariy Scr1ice Providers, or anyone directly or indirectly employed by 
Genera! Contractor or Third-Party Service Providers, or by anyone for '.vhose acts 
they rnay be liable. 

7.04 Expulsion. Developer rnay expel from the Project Site any porty, 
including, vvithout limitation. General Contractor and cny Third-Portr' Service 
Provider that fails to comply wirh any safely regu1oiions or standards or otherNise 
endangers the safety of any party on the Project Site. 

ARTICLE VIII 
INSURANCE AND BONDS 

8.(11 Insurance. The Agreeme11t. v\lork and Project shall be sucject to 
the insurance provisions sei forth on Exhibit E hereto. 

8.02 Performance Bond and Payment Bond. It is the intention of 
Develcper and Ger.era! Contractor 1hot General Contractor wii: not te reqJ/ed 
to fIJ:nish bonds fc~ the Project; p,ovidecl however, that 'n ihe even; that General 
Contractor is unab!e to convince C)eveloper's lenders that such bonds ore not 
recessar'/, (o\ Deve:oper shd have the rigr.t to require Generai Contrccior to 
furnls~ :t.Jch bor'tds and {b) DeveJopsr and Ger:ero: c::ontroctcr sho.!; neg:,!iois in 
gcod foilt11 J de+errr:~ne c::prop~fa~e cli·visioP of the cos! cf S:L/ch boi~d:i. 

ARTICLE IX 
CHANGES IN THE WORK 

9.U l Change Orders. 

(n) ;...._ ·1~_t:.cnge C.;~der" ls: c ',,\1Titter .. cr.:ier si~?n·~ci by C:e\:i:;!:·;Jer 
:.1rd Ger.enJi c:s11~ra~tor. aL:t.i1ori:l'."tg a cran9e iri tr:e \\'ork cJn:i/e>r :Jdjustr--ne.-:r Ir' 
fhs scope c' the ProJect, T~e Contrccf Surr, er c1r·y -=:o"'"r.pletlc~ 0er:oc. r···.~e:ihsr 
ths (:or,~rc1ci .3:)rY! nor a;;y c:01::p!e+ic.1:: Pericd can tJs- c~:a:;ged \-lthc,;_,;t c \--a:ic:\· 
exe~L'ferj C:-,cnge O:·der. 
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(b) Developer, without inva!idaiing this Agreement. may order 
changes in the Work consisting of additions. deletions or revisions. Upon receipt 
of such an order, General Contractor shall prepare, execute. and submit to 
Developer the corresponding Change Order setting forth the work to be 
performed, any corresponding increases or decreases to the Contract Sum. 
changes to the Completion Period, and an estimate of the applicable Change 
Order Fee. Such submitted Change Order shall only be deemed aulhorized 
upon its execution and return by Developer. The Work requested in a Change 
Order wi/i not be completed until such Change Order has been executed by 
General Con!ractor and Developer . .A.ny drspute arising over the terms of any 
proposed Change Order shall be treated as o C!oim. 

(c) As compensation for any additional work to be perforrned 
:,ursuont to a Change Order, General Contractor shall be paid a fee equal to 
5% multiplied by any increase to the Contract Sum set forth ln such Change 
Order; provided however, that no such fee shall be applied to Change Orders 
related to Upgrades. F\Jrthermore. if pursuant to ihe terms of o Chcnge Orde:. 
7he Contract Sum is reduced, General Contractor shal: deduct from the Genera! 
Contractor Fees and Costs en amount equa! to 5% multiplied by such decrease 
in 1he Contraci Sun:. 

(d) ,slotwithstanding any pmvision of this Agreement, Developer 
may unilaterally !erminate any Change Order prior to the comp!eHon of the 
Vic~k set forth in such Change Order. Upon 5uch ter,,1ination, a deductive 
change order for the amount of the uncompleted Work set forth in the 
terminated Chor.ge Order sho11 be issued by Developer and no General 
Contract er Po',nYJent. Change Order Fee, or General Contractor Upgraae r-ee 
sho:l be assessed in connection with svch Change Order. 

9.02 Concealed Conditions. To the extent that Concealed Condiiicn 
exist and adversely and maierioily affect the produc+ior. or sequenc:ng ot the 
V'/ork. Generci Contractor shcii be entiried lo an equitobie adjustment cf the 
Conirac" .Sum to ref!ec+ the actuoi unforeseeab:e costs a::socia+ed \·/i7h s·_;:::::~, 
Conceo/,3cJ Co~cfi7ions; orcvided hoV·/6\'er, ~hc.11 suer\ adju:itne.nt s~1al· be 
reqc:ested c;nd ,:ipp~oved m :f / were c Cr,arge Or:ler. Ho1,ve·/er. if 1::.;enero' 
c:ontractor \'./OS r:egiigent i; the perfor:r.arce of its respcrsibil:ties !nct=J 1jing i~~ 
respor.sibiiity to revie\v !he Contrcc-t Dcc: . .1rTie··-rfs inc;0.jin,;.L -.,.·.;i;t:oui Vim:taticn. c~y 
soils repo:is a.'ld h'/d·ology stu::iies, and such neg:;ge'lce 'Has a cause for the 
;ncrecsed c!ai:r:. the Cc;;1ra::t S:Jr:~ she!! 'lor be increase::i. Tl,e te,m ''Corx;ecieci 
_Ccr:dit!cn{ 1 s~.:::-:ti inclu::je s,Jch cor.~i~icr:: fho1 tc:) c::e cc0ceaied or l}nkrc-v..1n 
condlticns: (b) discc:\:sp:;~! t:ei,:;1,,·J.grade: (':; 1:rre n~:,t c-rr.:tncril·>' tourd t.~ e; .. :!::: oi 
.diffsr rrateric:ly from ir.ose general\' recog:1ized els :nherent !n v.1orf~ cf the 
charccter provk:1eC fer by th?s A.fjreer11e~i7; and {d) vcr,' ma·tcrioi;y f.'"om tr:ose 
ccnd!iicrs se7 forth i~1 tr.e Contract D0curr1en7s. SLt:·JecI orJ/ t:) the pre-..:i·:;u: 
st?1:ter.ce c," this Sec··:orJ 9.02, Gene-ol Cc ... 1tracto: she.· r1ot be ~=~+;tL~ci ro en,,: 
r.:!-icnge :JrC:ers or adjustment i~ The (:ont:act .St:i':""f tT1·::de necessary t.:>~-' ai,V 
unforeseen condittor1s inc:udin~; . ..,,-./t11oul' :;r(·,it·oiion. u;1forr-~seen gaos tr1 (."'.r 

cc,crc:rric:tic,n i)su,3s crlsing frcrn the 1::0;1trac+ Crcr,,,;i1g:. 
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ARTICLE X 
TERMINATION OF AGREEMENT 

10.01 Termination by Developer Without Couse. 

(a) Developer may, without cause, termina!e this Agreement in 
who!e, or in part. at any time prior to the completion of the Work. It is expressly 
understood that such a partial termination may include. v1ithout limiiation, the 
removal of the construciion or completion of one or more of the Buildings from 
the scope of the Work. Developer snoii give General Contractor 20 days v1ri/len 
notice. specifying the extent of termination and the effective daie. In the event 
of such termination, General Contractor shall only be entitled io recover from 
Developer (o) payment for any Work (including the applicable General 
Contractor Fees and Costs) completed since the Progress Payment prior to such 
termination and (b) Genera! Contractor's reasonable demobi!izaticn costs not to 
e:<ceed an aggregate of $10,000. in no event shall Generol Contractor be 
en tilled to profit or markup on ser-/ices or work not performed. 

(b) Upon receipt of vvritten notice of termination of the 
Agreement or a portion of lhe Agreement purwant lo Section 10.01 (a). General 
Contractoy shal! do the foilovving: 

(i) Cease ope,cticns, er s'Jch portion rhe .::,perotior.s. 
as directed by Deve!oper in suer, notice; 

(ii) Take any action necessary, or t!-iat Deve:cper may 
request. for the protection and preserva1ion of the Work: until the effective dc:te 
of such 'errnination; 

(iii) Contirue any Y\'01 k tho-I is not subjecT tci :ucr; nctk:e: 
and 

(iv) Cocper-c1te \·Vith. ond tc:}:e Ci;if ·:Jcti~ns ;1ecsss0rv tc 

er i~s ciesignee!i. 

10.112 Termination by Developer With Cause. 

(i) r-a:i,. r2 sc.:pr:,i; e..-:cugh ;:-,c,peri/ sk::1ec \''8,ke,: ,.]S se: 
fe,rt}; '.n .-:\rtiCn? /' fa(; to S1~);JpJ-:,,r encug~ f~!'OPS! rnate;1ajs Of' :-r,c;~pOV/Sr t() 

:::cr-:ph::te cry ::iorr:cn 0~ t:le \''/Cr;· ;:,ur::;ucr~ t.~· the screc.k:ie: 
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(ii) Foils to make paymen'i to Third-Party Service Providers 
for materials or labor in accordance wiih this Agreement and the respective 
agreernenis between General Contrador and such Third-Party Service Providers; 

(iii) Persistently disregards laws, ordinances, or rules, 
reguloiions, or orders of a public authorily having jurisdiction: 

(iv) Fails to provide the revised Schedules as required by 
Sections 4 01 (e) and (f); 

(v) Fai!s to conduct any meetings as required by Seciion 
2.02/fi; or 

(vi) Otherwise breaches any provision of lhls Agreement 
and foils Jo cure such breach within 48 hours of receiving written notice of such 
breach from Developer. 

(b) 'Nhen any of the reasons set forth in Section 1 O.D2(o) exist. 
Developer may without prejudice to any other rights or remedies available to 
Developer and after giving General Contractor seven days' writ:en notice (in 
addition to J he ./8 hours notice for purposes of Section l 0.02( a) (vi) J, le(m:note 
employment of General Contractor and may do the to:iowing: 

(i) Take possession cf the Prcjec1 Siie, 01;d a!: materials. 
equipment, tools, and construction equipment and machineiy thereon owned 
by Generai Contractor to the extent that such items are incorporated into the 
BL!ildhgs or 11-:e Project Site; 

(ii) Accep+ msign..,1enr of any Third-Porty .t...gree!:',eni'.: 
pursuant to Secf;on i 0.04; and 

(iii) C::impiete the Wo;k by 1vl".citever remoncble mefhcd 
!hot 0e·,1e;ocer deems exr::;ec!ierit. 

(c) '.n ""j~~ evsn~ of a termina~ior pt.:r:vant 7c Sectif)n i 0.02{bj, i 

C?·ene:~al c:c·:lr:1ctor shaH rot Ce entH!eci to recer.,..-e any furthe; pc\/r.;ent 1 • .,ir,t;J ths 
vv-ork :.s fir':isned ·::r~d the receipt o;: on/ S\...:Ch payr0ent shcH·be 5utjecr ~c- Sec Vi::.::. 
l 0.02(d) c:r~d O; upc~, the request of Gene~al Contractor after the ccmpietio:i of 
-tf""'e 1//ork, !)eve!·:,per sho!! fur:iish tc General Con7rac:tcr \vithL"l l O ca;,3rcfcr days 
c detc!led ·~Jcc:>t.Jnting cf +he costs lncu:Ted tJ·:/ Deve!cpe; tc, t'ir;i::~! the V\ic,rk 
J: 1--'1s0ani "'"o Sectior: !0.::):2(1)) 

(d) .'n the eve~1t of o terrnfnat~on ;:1tJr~uanr.;.o Seci:on 10.0:{b}, 
u;::::.)n c:orp;etion of the \\,,o:t:, cne of ~~e fc)!o\v!ng :-ho!1 be poia: 

(i) if the t:npaic balar~ce of ~he C.ontrcct S1._!IY1 e~.:ceeCs 
~·h'? cc~t er ;in!shf~g t~e \!):·.:;r\. !ncJuding con--.per~cf.'.Jn ~er o~// c:d-:.ft;c;~FJ 
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services, cost increases, damages, or expenses made necessary by such 
termination or breach, such excess balance shall be retained by Developer as 
liquidated damages (and not as ci penalty) for the underlying breach. 

(ii) if the cost of finishing the Work, including 
compensation for any addilionoi services. cos1 increases. damages, or expenses 
made necessary by such term;nation or breach. exceeds the unpaid batance of 
the Contract Sum, such excess cosl of finishing the VVork sha!i be immediately 
paid by General Car.tractor to Dove!oper. 

10,03 Retained Equipment. Upon the termination of the Agreement 
pursuonl to this Ariide X. Developer may elect to retain any equipment owned 
by General Contractor thai is incorporated into the Project. 

10.04 Assfgnment. Each Thi:-d-Pmty Agreement for a portion of ihe Wo~k 
is hereby assigned by General Contractor to Deveioper provided that such 
assignrr.ent is effective only after termination of the .Agreement by Developer f·cr 
cause pursuant to Section l 0.02 and on!y fer those Third-Party 1\greernents which 
Developer accepts by notifying Gererc! Contractor and ihe applicable Third
·Parly Service Provider ln writing. General Contractor shall execute and deiiver a:! 
such docurnents and toke ail such steps as Developer may reqv:re fc;- !he 
p0rpose of fully vesting ir. Developer the rights and benefits of General 
Contractor under such documents. lipon the acceptance by Developer of any 
Tli:rd-Party ,\greemen~. subject to t:1e other ferrns of this Artlc!e X, Developer shall 
pay to the corresponding Third-Porty Ser11ce Prov;der any undisputed amounts 
o,ved for any Work completed by such Third-Party Service Provider, pri::lr to tr,e 
under!ylng !ermination forwhicn )eveloper had not yet paid Genera: 
Contractor p1ior to such underlying tern,inorion. 

ARTICLE XI 
CLAIM AND DISPUTE RESOLUTION 

11.01 Definition. 
one ct the PO[tii3S seek1ng. cs o r:~::tter of rig~~, ad)'Jstr:er1t or i,~t·21pre·?ot'.sn of 
any A.greemen-.. term.:;, po'/ment c-/ 1-r.".)il~/1 extersicn cf ~'.me er other reli:?! \fi;!~: 

respect ro the terms of ihe f ... !;treemen~. Tt-e terr·:1 "Clcirn'' c!sc /~:::1..:des ot~e:
disputes ar~a matters in q·,J,2shori bei·'.veer De'1r;:!cpE:~ end (?,ener~:! c:~:)~tr:1:tcr 
orisin9 c·ut C·f or refotin2 to H1e /\greerr.e:1~. c;aims rnu.st be tr·:iti::ted b)/ 'l/rftte:1 
noiice. The resp-onsit>iii1v to s:...ibstc1+iote .::.Ja'.n:s she~'. rest \,vHh J~e t)a~·/ ~r:ak.~rg 
lhe C!airn. 

11.02 Time Limits on Claims. Clc::ims by ei+her pa~ty rnus: t:Je ;'.", 1:::r!'eci 
vith'.n 21 coier:da'.· Coys ·:Jfter cccurTt3n::e cf t~2 e~.lent glving rise ro :L:cr'i -:::1 Jirc: 
or \Nitr1in 2~ ca:(:n':ior days afte; tr',~ ci:::i'.11c1;t flrst ;t:;cogn·2es f;e c~:inai~icn g(,/ng 
6se Io 1he Cle(;;,/ v1!":iche\1er is /c:t2r. ·.:Jcir-:1:; ;DU:/ t:.:::; ir :~,c~ed './'Tii:-sr :;::rice~:) 
the ,i\rch:iec~ a~d the other pGri'~ . .-. 
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11.03 Reso[ution of Claims and Disputes by the Architect. 

(a) Claims, including those alleging an error or omission by the 
l\rchitect sho!I be referred initially to the ;VchitecL for decision. An initial decision 
by the Architect shall be required as a condition precedent to mediation, 
arbitration or litigation of a!! Claims between Developer and General Contractor 
arising prior to the date that Final Poymer.t is made, unless 30 days have passed 
after the Claim has been ref erred to the Architect with no decision has been 
rendered by the Architect. The Architect will not decide disputes between 
General Contractor and persons or entilies other than Developer. 

(b) The Architect will reviev,, each Claim, and vvithin 10 days of 
the receipt of a Claim take one or more of the following actions: (l) request 
addiHonol supporting dote from the claimant or o response with supporting data 
from the other party, (ii) reject the Claim in whoie or in pert. (ili) approve the 
Claim, (iv) suggest a compromise. er (v) advise the parties that ihe Architect is 
unable to resolve the Clo•m if the Architect lacks sufficient information to 
evaluate the merits of the Claim or if the ,AJchitect concludes lhat, in ihe 
Architect's sole discretion, it woutd be inapprop-iate for the ivch:tect to rescive 
1he Claim. 

(c) The Archi'eci v.·ili apprcve or reject Claims by written 
decfsion, which sho:J state the rsasons therefore and which shc:1 notify 1he parties 
of any chonge i:1 the Cori roe~ Surn or applicab!e Cornp!et;on Pel'iod or both. 
The approval or rejection of a C!oim by the Arch:tect shall be final and bindlr:g 
on the parties but subject to mediation and arbitration. 

(d) Wnen a \Nritten decis:on 0f the Arcr.iteci states i'hat (iJ the 
decision is fina! bu+ subject 1o mediatior and orbitrotic:1 end (/:) o demon:! fer 
arbit,atlon of o Claim covered by such dec:.sion must be rncde w:ir.ln 30 days 
ofter lhe date on which +he party making the demand receives tr:e finoi written 
decision, then failure lo dernoncl arbitration wi:h:n st.:ch 20 do'ls' period shall 
'&S 1Jlt in !he Architeci's decisior becomi,o fir;ol ord bindirg upon Deve!ope, 
ard General Con!ract:Jr. if the ;.rch:te::t :enders c decj5!on after arbltratic;-; 
p,r.:ceeoing" !-'ave been i1~it:oted, sue~, aecisicn 1,Cl/ be er:tered cs eviden-:::e, 
bvt shai1 not supersede c:;rbi~rctior proceecirigs Llri/t:;~s tre de::isi0n :s acceptut.,Je 
tc ol! pcir~~es cancerr:ed. 

11.04 Mediation. 

(a) i1.r-1y c.:ia;~l sf~ar ofter :n:if-:J! ciecisk:,r; b/ tr.e ,L,"::i"':itt;cf c .. 3C 
"jcys :1i~,2r subrr-Jss:cn of the C::lah-----1 ~8 ths A;chite~: .. be subjec~ :o r:iedia:!0r"i CJ~- t: 
conditior prG:::edent ~o ::nbitrali0n or the (tis~:·ution :-:f leg:Jl er equi~obie 
pr,:,ceedings Dy el1her poriy'. 

(h) Tt--e parties sJ-:on 3~deo'..1or fc res,:/ve thei1 Ciairn~ b\r 
.;~eciciic~ v1!~ich shci. be in occ::cr-rl~!;-:e 1/1ith tne -=:2nsr--1...1::ti.::;; ·r~a~ ... .:s·:r/ 
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t,l\edfation Rules of the P.,mericon Arbitration Association ln effect as of the dote 
1hal such Claim arises. Requesi for mediation shall be filed in writing with the 
other party to the Agreement and wiih the American Arbitration Association. 
ihe request may be mode concurrentiy wifh the filing of a demand for 
arbitration but. in such event. mediation shall proceed in advance of arbitration 
or legal or equitable proceedings, 'Nhlch shall be stayed pending mediation for 
a period of 60 days from the date of filing, unless stayed for o longer period by 
agreement of the parties or court order. 

(c) The por.les shall share the mediator's fee and any filing fees 
equaily. Tl1e mediation sha!I be he!d in Les Vegas, 1'1evado. Agreements 
reached in mediation shali be enforceable as settiemenl agreements in any 
court having jurisdiction thereof. 

11.05 Arbitration. 

(a) .A.ny Claim shali. after decision by the Architect or 30 dciys 
after submission of the Claim to the Arcritect, be subjec• to arbi1rafon. Prior to 
arbitration, the parties sho!i endeavcr to resolve disputes by mediation in 
accordance with the provisions cf Secf1on 11.04. 

(IJ) Claims not resolved by mediation sho!I be decided by 
arbitration which shall be in cccordance with the Construction Industry 
hb:trotion Rules cf the .Americor A<biirotion Association in effect a'? of the date 
1hot such Claim arises. The demand for arbitration shall be filed in writing with 
the other party to tre .Agreemen;-, fhe American /\rbitrotion Associa7ion, and the 
.A.rchifect. 

(c) A demand tor arbitrat:on sho'i be "1ade ··,lithir; tne time iirri's 
specified in Sections l 1 .03(dJ and : l .C4(a) m applicable, anc: in oiher coses 
,vith[n o reasonable time after the C:,_:;im hos arisen. and ·n no event shoii it be 
mode ofter the date wi,en instituh:>r1 cf iega: er equitob'e proceeding~ t::.ased on 
such Cla•rn wculd be barred bv t:0 e apr,'icable statutr-; of -..,; 
deterrriir:ed pursu:mt to Sscfior 212(d). 

(d) The ~arty ff'.ir.g a r.ctice of de~:;;;c1 :o_ cirbi'Tc~;:cn rr:,J~~i 
c1sser1 iti the Qen:cnci c\'. Cio\m3 then :<ncv1n to thot portv -Jr-. \,\·J! .. 1; .. :f: crb~trot!:)i1 is 
per•n:Hed to be derronded. 

(e) The :J'//C~d rer;derej b'/ ~h~ orbitrc;tor s,~ ,:::;t,~t~0tcrs s*~'J 1! ~)12 
f;ncl, cna judgrr.ent may be en~ered upO:-', if ir acccr::c:;~r::s v .. ;7;., c:pr.::'.~::c:b,~~ 
;n any cou1 f1av{ng jt}risdictto~ ~:-".erec:. 

l\~reemeni, i'.l The e·\/e;{ of a:~y ~-,rr·'.resc,lved Claim, d:sp·uts, c:: cor.trove~s\· 
bet,,.vegn Devefoper (.:tnd Genera: (:cn~~c::~c: related tc ·the -:,r,::Jec~ c; rn;: 
?.:;;reerne;:+. (;"er1e:cl ::;onirrJctnr sr:f.:: 1'. ,.:H1\312r.\·~,. cc,r ... tr.\ .. :e tc; r-:rc:ecl'-1:= ThS \: v~k 
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• 

to the full extent practicable pending resolution of the unresolved Claim. dispute. 
or controversy and Developer shoH continue to make payment required under 
the thls Agreement for o!I Work that is not directly implicated in the Claim. 
dispute, or controversy. 

ARTICLE xrr 
MISCELLANEOUS PROVISIONS 

12.01 Notice. Any notice required or permiited by this .t\greerr.ent shal: 
be in writing and shall be delivered as Follows with notice deemed given as 
lndlcoted: (a) by personal deliver/, when delivered personally; (b) by overnight 
courier, upon written verlficoiicn of recelpt; {c) by electronic moil or facsimile. 
upon transmission; or (d) by certified or registered mai!. rerurn receipt requested. 
upon verification of receipt. Notice shoH be sent to the addresses set forth be!ov.1 
or such other address as either pariy may specify ;n writing: 

(i) if to Gen ere I Ccntractor: 

APCO Construction 
3432 t,i. 5th Street 
Los Vegas, t'1V 89032 
At1ention: Sl~awn Bowne 
Phone: (702) 734-0198 
Fox: (702) 734-0396 
Email: sbowne@aococonstruction.com 

rnickeri@apcoconsrruction.com 

(ii) if to Developer 

Gemstone Deve!opment West, !nc. 
9121 W, Russell Rd., Suite 117 
Los \/ egos, ,,:'/ 891 42' 
A ttenfon: Peter Srr.ith 
Phone: (70:2) 6 i L-3 l 93 
Err:Gii: :Jete~gemstcnede\,,...cc.~ 

12.02 Injunctive Relief for Breach. Genera: Contractcr's cb;;;:::.,1;,;:-~,: ,n::Jer 
this /\greeme~t ore or a cn;que cr.c:rocter that gives therr pcrticuk:ir voJi .. :e. l. 
b,eacr1 of oriy of such obl:gat:ors \'iU! result in :rrepcrab/e and ::ontin1ing 
dar.iage ~o Deve!cper fer v,,htc:I""; there '/Ji!! be nc, cdec;ua:e re~eC'/ c~t ta...,.,.., !: 
th'-7 ever:t C·f SL1c*' br·each. :e\'S'.2per ·:,1} be e!:fi!l.ed 'iC i·1jc..1nc;ive ~e1i1af crd/cr c: 
decree for specifi:: perforr-:a~ce, ~:1:1C such ether end fu:ther r{~;ie~ cs ;nor Ce 
proper \t,.·1c :0ding rronetc1r'; c!on1cge) if appro;:;,;~cte). 

12.03 Merger Clause. This ,:·greerne,,t repr;;set:+s 1i.e en~:~e c:,~c 
integrcited o~reerr.9~.~ betv.teen Deve!:,per enc! Generc1l Contract er re!c~ed t:.:. 
rhe su:=1j,:.:ct rnc:tter !"e'"eC·! crrtJ s~persecies c·; rrior neJa~ic:d:or~~ .. repre~entotic.r·;: 
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or agreements, either writien or o:a!, expressly excluding the Grading 
Agreement, dated April 17, 2007, between Genera! Contractor and Developer. 

12.04 Amendment and Termination. Subject to Article X and Section 
4.01 (j). this Agreement may be amended or terminated only by written 
instrument executed by both Developer and General Contractor. 

12.05 Assignment off his Agreement. Developer may freery assign this 
Agreement but shall provide written notice of any assignment to General 
Contractor. Except as set forth in this Agreement. General Confrcctor may not 
subcontract, assign, or otherwise delegate its obligations under this Agreement 
without Developer's prior written consent. Subject to the foregoing, this 
Agreement wii! be fer the benefit of General Contractor's and Developer's 
successors and assigns. and wiil be binding on any assignees; provided however, 
that this Agreement shall not be construed to crea1e a contraciuol re!ofionship 
for !he benefit of any third-party. including. without limitation. the Architect or 
any Third-Party Service Provider. 

12.06 Governing Law; Venue. This Agreement shd! be governed in al 
respec'ts by the laws of the Slate of Nevada, as such !aws ore applied to 
agreements entered into and to be performed entirely wilnin Nevada between 
Nevada residents and wiihout regard lo any conf!ict of la'w provisions. Subject 
to Article XI, any action or proceeding arising from or relating to this A.greemerrt 
rnoy only be brought in the applicable court in Las Vegas, Nevada, ar.d each 
party hereby irrevocably submits lo rhe jurisdrction and venue cf such cocrts. 

12.07 Attorney's Fees: Subject +o Section 2.16, in ihe event tho~ onv 
negotiotion. ~ui~. act:on. arbitration, er mediation is insiiti..:ted fc enfor·ce (X 

interpret any provision in tr.rs Agreefilent or to reso/'1e a:iy dispute cri::ing from or 
related to rhe \A.fork, the preva:!ing party in such ne;::ictiation, SLJi7, adio:1. 
arbitration, or mediation shall be en:it!ed to recover. in addition :o ony other 
relief to ·Nhich it is entitied. from tho :osrng party a;: fees. cos:-s and e;,:penses :::/ 
enforcing any right of such prevaf::ng party under or \Vi1h respec~ ;o ·r-.:s 
A.gree:-rent. ir-:c:ud!ng, \'lithcu: VirT1~ta~io~1 .. such reasonoc\e f19es and erperiSes cf 
ottcrney:; (~;rd accountan1s, \·vhich shall i1ciucfe. \':'iihcuf lim!totion. al'. fees cos·;s 
ard e.·,pense.c of appeals. 

1.2.0S Unenforceabi!ity. :f cne or mere p:ovisic;-;s of this ;,greerre): o:-e 
held robe 0nenforceab(e under applicable :aw. the ;:;-arties cg,eE· io 
:·enegctic;te 51..:::~ prc)v!sicn in (i8Cd (oith. Lr; tt1e ever;t that tbe ;Jc~~··3s cc:.r;rJ·l 
reach a r-r-:u7 1.JOri)' agreeaole c~rd enf:)~::ect1!e repfacerr:er.i fer SLJ':h .:::tO\/\.toJ, 
then {oJ such provision shali Ce e/c\·,_.1ciec:1 fr,')M th13 /.grserr.e;·t, (b,! !·~e ba!e1nce 
cf ti!e / .. ,greement sh'.Jf' be ir,7er;:Teted as if st.:ch prcvi~icn v_1ere sc -2~<c:iuiJed cr:j 
f cJ the b·::1Iar.ce of 1he ,4gree~ent sna;i be er;fc,rc8ob:e ir acccra8:;~e '·fi;J~ its 
i·en,::. 
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12.09 Waivers and Non-Waiver of Remedies. No waiver by Developer of 
any provision hereof shaif be deemed a waiver of any other provision hereof or 
of any subsequent breach by General Contractor of the some or any other 
provision. Developer's consent to or approval of any act shell not be deemed to 
render unnecessary the obtaining of Developer's consent to or approval of any 
subsequent act by General Contractor. Developer's faiiure to declare a breach 
of this Agreement for a particular default by General Contractor shall noi be a 
waiver of any preceding or subsequent breach by General Contractor. Unless 
expressly stated other.vlse ln this A.greement. nothing in this Agreemeni sho:1 Hmit 
the rights and remedies available to any party for any breach of this Agreement 
by the other poriy. 

12.10 Headings. The table of contents and the headings of Articles and 
Sections ere for convenience only and shall not modify rights and obligations 
created by this Agreement. 

12.11 Indemnification. 

(u) General Contractor agrees to defend. indeir,n:fy and hold 
harm!ess Developer and Developer's agents and employees from any claims, 
demands, losses and iiobilities to or by any and ell persons or enlit:sis (including 
without lirnitaiion, Deve:oper, Generd Contractor, and any Third-Party Service 
Provider and their respective employees, agents, licenses, or representafr1es) 
aris:ng 00t cf or from the (i) ar.y b~each of this Agreement b\' Genera! 
Contractor; (ii) the negligence or wilffu: misconduct of General Contractor er any 
Third-Parry Service Provider or any ::if thefr agents or employees; ond (iii) the 
Services. 

(b) Nctwithstar.d1ng Section 12.1. l(c), Genera: Ccn·roctcr's cul} 
fo defend and inder.1n/y and holc.i Developer harm:ess sha.:; not cpp:v to iiobi:i\· 
for damages arising oui of bod:ly :njLJry to persons or darnages to p:·operty 
caused by er resulting frorr. the sole negi[gence of De.1eloper or Developer's 
agerts c; emp!o\((~es. 

fr) Prov:,:ied that '.)eve::)per has caici 0:1 0ndi~r::d2ci 
cutsta.riding invoices fc~ c giver. Th!~d-P·.'.J'."t'/ Ser-ice Prcv·fdet·, fr 1hf.3 (:':\_:ent th.:-::1~ 
Deveioper is ;oi":ed 0: c f)C:rty i:1 a 1o'.vs~iJ or arbiiraticn f\'.ed by such Th!r::f-?orr:
Service Pro,;ide 1 concern:ng sums al:egeciiy' due to su::r porty. G&rero: 
Contractor shcJI! provide o .bonci er ot~er security agreeatle t::i De··10!:::>;=;er !c 
protect the iritet·esr~ o~ :>eve!cper. Ti1e 8~01-..1it cf bo0d :ir :ecur;·;:-: ;:;ro·1tdsci t/ 
C7enero~ Cc11trac:rcr shoP be C?qL1c,l to : :er; of the ar;;ount 0;1:8ged,\' 1:1· .... ,e 7he 
n1i~d~?or 1·,, Se~/::e ?~c·ider o:- suppfi.::;r. 

12,12 Building Type References. Ai refere>;ces tc '·"'i·pe:" o, [uicii<..,,;;,. :~ 
this ;,.greer:1er11 t:,re referri~g 7c tr'ie ;-)vs bLY,jfng tyciss (L H, Ji 1, J\l, ard \, 1 ):: i;1s 
r...:crt,..ocf [i0curneri:;. 
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12.13 Business Days. Unless it is expressly set forth that a "day'' ls a 
"business day", it shoH be assumed that such day fs a calendar day. 

12.14 Counterparts. This Agreement may be executed in counterparrs. 
oli ot which together shail constitute one and the same.agreement. Signatures 
to this Agreement may be transmitted via facsimile or PDF, and such signatures 
sha!l be deemed to be originals. 

12.15 Insurance Binder. Developer must deliver reasonabie evidence of 
the exisience of the OCIP vvithin four business d(WS of the Effective Daie. 

[Signature Page Attachedj 
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This Agreement is entered into as of the Effective Date. 

DEVELOPER: 

!!IOpmentW~ 

~-

GENERAL CONTRACTOR: 
Asphalt Products Corpora/la~ APCO Construclian) 

_ rfa U 5.z1;.01 
By: Randy Nicker/ 
!ts: Division Manager 

[APCO Agreement Signature Page] 
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APCO Construction 
3234 N. 5th Street 
Las Vegas, NY 89123 
At1ention: Shawn Bowne 
Phone: 702-734-0198 
Fax: 702-734-0396 
Email: sbowne@apcoconstruction.com 

If to Developer 

Gemstone Apache Development, Inc. 
7700 Las Vegas Blvd, Suite #5 
Las Vegas, NV 89123 
Aitentiqn: Peter Smith 
Phone: (702) 6!4-3193 
Fax: (702) 614-0669 
Email: pete@gemstonedev.co1n 

11.03 Merger Clause. This Agreement represents 1he entire and 
integrated agreement between Developer and General Contractor related to 
Project and supersedes all prior negotiations. representations or agreements. 
either written or oral. 

11.04 Amendment and Termination. Subject to Article 10, this Agreement 
may be amended or terminated only by wriiten instrument executed by both 
Developer and General Contractor. 

11.05 Assignment of this Agreement. Developer may freely assign this 
Agreement but shall provide written notice of any assignment to General 
Contractor. Except as set forth in this Agreement. General Contractor may not 
subcontract, assign. or otherwise delegate its obligations under this Agreement 
without Developer's prior written consent. Subject to the foregoing, this 
Agreement will be for the benefit of General Contractor's and Developer's 
successors and assigns, and will be binding on any assignees. 

11.06 WAIVER OF JURY TRIAL TO THE FULLEST EXTENT PERMITTED BY 
APPLICABLE LAW, DEVELOPER AND GENERAL CONTRACTOR HEREBY 
IRREVOCABLY AND EXPRESSLY WAIVE ALL RIGHT AND COVENANT NOTTO ASSERT 
THEIR CONSTITUTIONAL OR OTHER RIGHT TO A TRIAL BY JURY IN ANY ACTION, 
PROCEEDING, OR COUNTERCLAIM [WHETHER BASED UPON CONTRACT, TORT, OR 
OTHERWISE) ARISING OUT OF OR RELATING TO THIS AGREEMENT AND/OR THE 
:rRANSACTION CONTEMPLATED HEl~EBY. 

11.07 Arbitration. Developer and General Contractor hereby: (a) consent 
to the exclusive resolution by binding arbitration of all claims or controversies in 
any way arising out of, relating to. or associated with this Agreement or the Work 
against the other party or its members, officers, directors, managers, employees 

[4 APCO CONS'fRUerlON 
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or agents (collectively, "Claims"); and {b) covenant not to initiate or prosecute 
any lawsuit that relates in any way to any Claim. Any Claim shall be exclusively 
subject to binding arbitration, and the arbitrator will hove the authorify to decide 
any such Claim. Any arbitration required by this Agreement shall be conducted 
in Clark County, Nevada. by a single arbitrator, mutually agreed upon, in 
accordance with the rules of the American Arbitration Association then in effect. 
lhe decision of the arbitrator on any such Claim shall be final and binding upon 

. the parties and may be entered in any court of competent jurisdiction. The 
parties shall be precluded from bringing or raising in court or another forum any 
dispute that was, or could have been, brought or raised pursuant to this 
Agreement or related to the Property. Notwithstanding any other provision of 
this Agreement. the provisions of this Section 11.07 shall survive any termination of 
this Agreement by either party. 

11.08 Governing Law: Venue. lhis Agreement shall be governed in all 
respects by the laws of the State of Nevada, as such laws are applied to 
agreements entered in1o and to be performed entirely within Nevada between 
Nevada residents and without regard to any conflict of law provisions. Subject 
to Sections 1 l .06 and 11.07, any action or proceeding arising from or relating to 
this Agreement may only be brought in the applicable court in Las Vegas, 
Nevada, and each party hereby irrevocably submits to the jurisdiction and 
venue of such courts. 

11.09 Attorney's Fees. In the event that any negotiation, suit. action, 
arbitration, or mediation is instituted to enforce any provision in this Agreement, 
the prevailing party in such dispute shall be entitled to recover from the losing 
party all fees, costs and expenses of enforcing any right of such prevailing party 
under or with respect to this Agreement, including, without limitation, such 
reasonable fees and expenses ot aitorneys and accountants, which shall 
include, without lirnifation, all fees, costs and expenSE1S of appeals. 

11.10 Unenforceabllity. If one or more provisions of this Agreement are held 
to be unenforceable under applicable law, the parties agree to renegotiate 
such provision in good faith. In the event that the parties cannot reach a 
mutually agreeable and enforceable replacement for such provision, then ( a) 
such provision shall be excluded from this Agreement, {b} the balance of the 
Agreement shall be interpreted as if such provision were so excluded and (c) the 
balance of the Agreement shall be enforceable in accordance with its terms. 

11.11 Waivers. No waiver by eitl1er party of any provision hereof shall be 
deemed a waiver of any other provision hereof or of any subsequent breach by. 
General Contractor of the some or any other provision. Developer's consent to 
or approval of any act shall not be deemed to render unnecessary the obtaining 
of Developer's consent to or approval of ony subsequent act by General 
Contractor. Developer's failure to declare a breach of this Agreement for a 

. particular default by General Coniractor shall not be a waiver of any preceding 
or subsequent breach by General Contractor. 

15 A/!'CO CONSf~Uer/ON 
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11.12 lndemnificotion. 

(a) General Con1ractor agrees to defend, indemnify and hold 
harmless Developer and Developer's agents and employees from any claims, 
demands, losses'and liabilities to or by any and all persons or entities (including 
without limitation. Developer, General Contractor, and any Subcontractor and 
their respective employees, agents, licenses, or representatives) arising out of or 
from the (I) any breach of this Agreement by General Contractor; (HJ the 
negligence or willful misconduct of General Contractor or any Subcontractor or 
any of their agents or employees; and (iii) the Services. 

(b) Notwithstanding Section l l .12fa). General Contractor's duty to 
defend and indemnify and hold Developer harmless shall not apply to liability for 
damages arising out of bodily injury to persons or damages to property caused 
by or resulting from the sole negligence of Developer or Developer's agents or 
employees_. 

(c) Provided that Developer has paid all undisputed outstanding 
invoices for a given Subcontractor. in the event that Developer is joined as a 
party in a lawsuit or mbitration filed by such Subcontractor concerning sums 
allegedly due to such party, General Contractor shall provide a bond or other 
security agreeable to Developer to protect the interests of Developer. The 
amount of bond or security provided by General Contractor shall be equal to 
150% of the amount allegedly due the subcontractor or supplier. 

11.13 Counterparts. This /-.greemen1 may be executed in counterparts, all of 
which together shall constitute one and the same agreement. Signatures to this 
Agreement may be transmitted via facsimile or PDF, and such signatures shall be 
deemed to be originals. 

(Signature Page Attached} 

i6 APCO CONSTRUCTION 
. , . 

· oa:3-SOS 

APCO-TR-EX0001-0015 

JA001860



This Agreement is entered into as of the doy Execution Date. 

DEVELOPER: 
Gemstone Development West, Inc. 

EHERAL CO CTOR: 
Asphalt Products CorpoJ'Qlion (dba APCO Construction) 

~~rY,Jl By:Randy~n · 
Its: Division Manager 

[Grading Agreement Signature Page] 
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EXHl~IT A 
Ust of Contract Documenis 
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EXHIBIT "A" ATTACHMENT 

DRAWING DESCRJPTION 

Cl 
C2 
C3 
C4 
cs 
C6 
C7 
CB 
C9 
ClO 

·Cll 
C12 
Cl3 
C14 
Cl5 
C16 
CI7 
CI8 
CI9 
C20 
C21 
C22 
C23 
C24 
C25 
C26 
C27 
C28 
C29 
C30 
C31 

. COVER SHEET 
GENERAL NOTES 
GRADING PLAN l . 
GRADING PLAN 2 
GRADING PLAN 3 
GRADING PLAN 4 
GRADING PLAN 5 
GRADING PLAN 6 
DETAJL SHEET 1 
DETAlL SHEET 2 
OVERALL GRADlNG PLAN 
HORIZONTAL CONTROL PLAN 1 
HORIZONTA.LCONTROLPLAN2 
HORIZONTA.LCONTROLPLAN3 
HORIZONTALCONTROLPLAN4 
HORIZONTAL CONTROL DATA SHEET 
UTILITY PLAN 1 
UTILITY PLAN 2 
UTILITY PLAN 3 
UfillTY PLAN 4 
RUSSELL ROAD PLAN AND PROFILE 1 
RUSSELL ROAD PLAN AND PROFILE 2 
ROCKY HIIL STREET PLAN AND PROFJLE 
OQUENDO PLAN AND PROFILE 1 
OQUENDO PLAN AND PROFILE 2 
TRAFFIC/FIRE PLAN 1 
TRAFFIC/FIRE PLAN 2 
TRAFFIC/FIRE PLAN 3 
TRAFFIC/FIRE PLAN 4 
TRAFFIC/FIRE PLAN 5 
TRAFFJC/FIRE PLAN 6 

DATE 

10/31/06 
10/31/06 
9/25/06 
9/25/06 
9/25/06 . 
9/25/06 
9/25/06 
9/25/06 
9/25/06 
9/25/06 
9/25/06 
10/25/06 
10/25/06 
10/25/06 
10/25/06 
10/25/06 
10/25/06 
10/25/06 
10/25/06 
10/25/06 
9/25/06 
9/25/06 
9/25/06 
9/25/06 
9/25/06 
9/25/06 
9/25/06 
9/25/06 
9/25/06 
9/25/06 
9/25/06 

APCO CONSTRUCTION 
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EXHIBIT B 
Glossary of Defined Terms 

l. "Completion Documents" means the following: 

a. . A marked set of drawings and specifications reflecting "as-built" 
conditions, upon which General Contractor shall have transferred all changes in 
the location of concealed utilities, mechanical or electrical systems and 
components. Such "as-built" drawings for mechanical, electrical and plumbing 
systems shall be verified and approved, in writing, by the engineer of record. 

b. Any assignment and/or transfer of all guaraniies and warranties 
from Subcontractors, vendors and suppliers and m,anufacturers. 

c. A list of the names, address and phone numbers of all 
Subcontractors and other persons providing guarantees and warranties, and 

d. Final unconditional waivers from all Subcontractors for the, paid for, 
related Work. 

2. "Work" means the construction and services required by the Contract 
Documents, whether completed or partially completed, and includes all other 
labor. materials, equipment and services provided or to be provided by General 
Contractor including the following (unless noted otherwise, such items are for the 
entire Project) · 

a. All General Conditions; 
b. All General Con1mctor's overhead and profit 
c. Dust Permits; 
d. Site Preparation; 
e. SSWWPPS; 
f. Full Time Supervision; 
g. Full Time Coordination with Clark County Inspectors and third-party 

inspectors; 
h. 
i. 

corners; 

Siltation fence and protection; 
Surveying of the Property using Developer supplied Property 

j. Mass excavation of Buildings one through nine; 
k. Site Grading; 
I. Waterline installation from the three public connections to within 

five feet of each Building 
m. Sanitary line installation from the public connections to within five 

feet of each Building 
n. Storm sewer line installation; 
o. Drainage flume inslallation on the property the southwest of the 

Project 
p. Preparation of sub base fo(all on-si1e asphalt paving 

19 APCO CONSTRUCTION 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

Supreme Court Case No. 77320 

Consolidated with 80508 

HELIX ELECTRIC OF NEVADA, LLC, 

Appellant, 

v. 

APCO CONSTRUCTION, INC., A NEVADA CORPORATION, 

Respondent. 

JOINT APPENDIX 

VOLUME 30  

Eric B. Zimbelman, Esq. (9407) 

PEEL BRIMLEY LLP 

3333 E. Serene Avenue, Suite 200 

Henderson, NV 89074-6571 

Telephone: (702) 990-7272 

Facsimile:  (702) 990-7273 

ezimbelman@peelbrimley.com  

Attorneys for Appellant 

Helix Electric of Nevada, LLC 

Mary E. Bacon, Esq. (12686) 

SPENCER FANE LLP 

400 S. Fourth Street, Suite 500 

Las Vegas, NV 89101 

Telephone: (702) 408-3411 

Facsimile: (702) 408-3401 

MBacon@spencerfane.com 

John Randall Jefferies, Esq. (3512) 

Christpher H. Byrd, Esq. (1633) 

FENNERMORE CRAIG, P.C. 

300 S. Third Street, 14th Floor 

Las Vegas, NV 89101 

Telephone: (702) 692-8000 

Facsimile: (702) 692-8099 

rjefferies@fclaw.com 

cbyrd@fclaw.com  

Attorneys for Respondent 

Docket 77320   Document 2020-38021
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CHRONOLOGICAL APPENDIX OF EXHIBITS 

 

Date Description 
Bates 

Number 
Volume(s) 

06-24-09 Helix Electric’s Statement of 

Facts Constituting Lien and 

Third-Party Complaint 

JA000001- 

JA000015 
1 

08-05-09 APCO’s Answer to Helix’s 

Amended Statement of Facts 

Constituting Notice of Lien and 

Third-Party Complaint  

JA000016 – 

JA000030 
1 

04-26-10 CAMCO and Fidelity’s Answer 

and CAMCO’s Counterclaim 

JA000031- 

JA000041 
1 

07-02-10 Order Striking Defendant 

Gemstone Development West, 

Inc.’s Answer and 

Counterclaim and Entering 

Default 

JA000042- 

JA000043 
1 

06-06-13 APCO’s Limited Motion to Lift 

Stay for Purposes of this Motion 

Only; (2) APCO’s Motion for 

Summary Judgment Against 

Gemstone Only; and (3) 

Request for Order Shortening 

Time 

JA000044- 

JA000054 
1 

Exhibit 1 – Affidavit of Randy 

Nickerl in Support of (I) APCO’s 

Limited Motion to Lift Sta for 

Purposes of this Motion Only; (2) 

APCO’s Motion for Judgment 

Against Gemstone Only 

JA000055- 

JA000316 
1/2/4/5/6 

Exhibit 2 – Findings of Fact and 

Conclusions of Law and Judgment 

in Favor of APCO Construction 

Against Gemstone Development 

West, Inc. Only 

 

 

JA000317- 

JA000326 
6 
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Date Description 
Bates 

Number 
Volume(s) 

06-13-13 Docket Entry and Minute Order 

Granting APCO’s Motion for 

Summary Judgment Against 

Gemstone 

JA000327 6 

08-02-17 Peel Brimley Lien Claimants’ 

Motion for Partial Summary 

Judgment Precluding Defenses 

Based on Pay-if-Paid 

Agreements and Ex Parte 

Application for Order 

Shortening Time  

JA000328- 

JA000342 
6 

Exhibit 1 – APCO Construction’s 

Answers to Helix Electric of 

Nevada, LLC’s First Request for 

Interrogatories 

JA000343- 

JA00379 
6 

Exhibit 2 – Camco Pacific 

Construction Company, Inc.’s 

Responses to Helix Electric of 

Nevada, LLC’s Interrogatories 

JA000380- 

JA000392 
6 

08-21-17 APCO Construction’s 

Opposition to Peel Brimley Lien 

Claimants’ Partial Motion for 

Summary Judgment Precluding 

Defenses Based on Pay-if-Paid 

Agreements 

JA000393- 

JA000409 

 

6/7 

Exhibit A – Excerpt from 30(b)(6) 

Witness for Helix Electric of 

Nevada, LLC taken July 20, 2017 

JA000410- 

JA000412 
7 

09-28-17 Peel Brimley Lien Claimants’ 

Reply to Oppositions to Motion 

for Partial Summary Judgment 

Precluding Defenses Based on 

Pay-if-Paid Agreements 

JA000413- 

JA00418 
7 

11-06-17 Peel Brimley Lien Claimants’ 

Motion in Limine Nos. 1-6  

 

 

JA000419- 

JA000428 
7 



Page 4 of 77 

Date Description 
Bates 

Number 
Volume(s) 

Exhibit 1 – Notice of Entry of 

Order 

JA000429 

JA000435 
7 

Exhibit 2 – Amended Notices of 

30(b)(6) Deposition of Camco 

Pacific Construction Company, 

Inc. from Cactus Rose 

Construction, Inc., Fast Glass, 

Inc.’s, Heinaman Contract 

Glazing, Inc. and Helix Electric of 

Nevada, LLC’s 

JA000436- 

JA000472 
7/8 

Exhibit 3 – Excerpt from David E. 

Parry’s Deposition Transcript 

taken June 20, 2017 

JA000473 

JA00489 
8 

Exhibit 4 – Cactus Rose 

Construction, Inc.’s First Set of 

Request for Admissions to Camco 

Pacific Construction 

JA00490 

JA000500 
8 

Exhibit 5 – Fast Glass, Inc.’s First 

Set of Request for Admissions to 

Camco Pacific Construction 

JA000501- 

JA000511 
8 

Exhibit 6 – Heinaman Contract 

Glazing, Inc.’s First Set of 

Request for Admissions to Camco 

Pacific Construction 

JA000512- 

JA000522 
8 

Exhibit 7 – Helix Electric of 

Nevada, LLC’s First Set of 

Request for Admissions to Camco 

Pacific Construction 

JA000523- 

JA000533 
8 

11-06-17 Helix Electric of Nevada’s 

Motion in Limine Nos. 1-4 

JA000534- 

JA000542 
8 

Exhibit 1 – Notice of Entry of 

Order 

JA000543- 

JA000549 
8 

Exhibit 2 – Helix Electric of 

Nevada, LLC’s Amended Notice 

of 30(b)(6) Deposition of APCO 

Construction 

JA000550 

JA000558 
8/9 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 3 - Excerpts from Brian 

Benson Deposition Transcript 

taken June 5, 2017 

JA000559 

JA000574 
9 

Exhibit 4 – Excerpts from Mary Jo 

Allen’s Deposition Transcript 

taken July 18, 2017 

JA000575- 

JA000589 
9 

11-06-17 APCO Construction, Inc.’s 

Omnibus Motion in Limine  

JA000590 

JA000614 
9 

Exhibit 1 – Second Amended 

Notice of taking NRCP Rule 

30(b)(6) Deposition of Person 

Most Knowledgeable for Zitting 

Brothers Construction, Inc. 

JA000615- 

JA000624 
9 

Exhibit 2 – Zitting Brothers 

Construction, Inc.’s Motion for 

Partial Summary Judgment 

Against APCO Construction 

JA000625- 

JA000646 
9 

Exhibit 3 – Excerpts from Samuel 

Zitting’s Deposition Transcript 

taken October 27, 2017 

JA000647- 

JA000678 
9/10 

Exhibit 4 – Statement of Facts 

Constituting Lien on Behalf of 

Buchele, Inc. 

JA000679- 

JA000730 
10 

Exhibit 5 – Subcontract 

Agreement dated April 17, 2007 

JA000731- 

JA000808 
10/11 

Exhibit 6 – Subcontract 

Agreement dated April 17, 2007 

JA000809- 

JA000826 
11/12 

Exhibit 7 – Email from Mary 

Bacon dated October 16, 2017 

JA000827- 

JA000831 
12 

Exhibit 8 – Email from Mary 

Bacon dated October 17, 2017 

JA000832- 

JA000837 
12 

Exhibit 9 – Email from Eric 

Zimbelman dated October 17, 

2017 

JA000838- 

JA000844 
12 

Exhibit 10 – Special Master 

Report, Recommendation and 

District Court Order 

JA00845- 

JA000848 
12 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 11 – Plaintiff in 

Intervention, National Wood 

Products, Inc.’s Initial Disclosures 

Pursuant to NRCP 16.1 

JA000849- 

JA000856 
12 

Exhibit 12 – Plaintiff in 

Intervention, National Wood 

Products, Inc.’s First 

Supplemental Disclosures 

Pursuant to NRCP 16.1 

JA000857- 

JA000864 
12 

Exhibit 13 – Amended Notice of 

Taking NRCP Rule 30(b)(6) 

Deposition of Person Most 

Knowledgeable for Helix Electric 

of Nevada, LLC  

JA000865- 

JA000873 
12 

Exhibit 14 – Excerpts from Helix 

Electric of Nevada, LLC’s 

30(b)(6) Witness Deposition 

Transcript taken July 20, 2017 

JA000874- 

JA000897 
12 

11-14-17 Camco Pacific Construction 

Company, Inc.’s Opposition to 

Lien Claimants’ Motions in 

Limine Nos. 1-6 

JA000898- 

JA000905 
12 

Exhibit A – Nevada Construction 

Services Cost Plus GMP Contract 

Disbursement Agreement 

JA000906- 

JA000907 
12 

Exhibit B – Scott Financial 

Corporation’s April 28, 2009 

letter to the Nevada State 

Contractor’s Board 

JA000908- 

JA000915 
2/13 

Exhibit C – E-mail from Alex 

Edelstein dated December 15, 

2008 Re: Letter to Subs 

JA000916- 

JA000917 
13 

Exhibit D – Camco Pacific’s letter 

dated December 22, 2008 

JA000918- 

JA000920 
13 

Exhibit E – Order Approving Sale 

of Property 

JA000921- 

JA000928 
13 
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Date Description 
Bates 

Number 
Volume(s) 

11-14-17 APCO Construction, Inc.’s 

Opposition to Helix Electric of 

Nevada, LLC’s Motions in 

Limine Nos. 1-4 

JA000929- 

JA000940 
13/14 

Exhibit 1 – Excerpts from the 

Deposition Transcript of Mary Jo 

Allen taken July 18, 2017 

JA000941- 

JA000966 
14/15/16 

Exhibit 2 – Helix Electric’s 

Manhattan West Billing/Payment 

Status through August 2008 

JA000967- 

JA000969 
16/17 

Exhibit 3 – Excerpts from the 

Deposition Transcript of Andrew 

Rivera taken July 20, 2017 

JA000970- 

JA000993 
17/18/19 

11-14-17 Helix Electric of Nevada’s 

Opposition to APCO 

Construction’s Omnibus 

Motion in Limine  

JA000994- 

JA001008 
20 

Exhibit 1 – Excerpts from the 

Deposition Transcript of Brian 

Benson taken June 5, 2017 

JA001009- 

JA001042 
20 

Exhibit 2 - Excerpts from the 

Deposition Transcript of Brian 

Benson taken June 5, 2017 

JA001043- 

JA001055 
20 

Exhibit 3 – Special Master Order 

Requiring Completion of 

Questionnaire 

JA001056- 

JA001059 
20 

Exhibit 4 – Excerpts from the 

Deposition Transcript of the 

30(b)(6) Witness for Helix 

Electric of Nevada taken July 20, 

2017 

JA001060- 

JA001064 
20 

Exhibit 5 - Excerpts from the 

Deposition Transcript of David E. 

Parry taken June 20, 2017 

JA001065 

JA001132 
20/21 

11-15-17 APCO Construction, Inc.’s 

Reply in Support of its Omnibus 

Motion in Limine  

JA001133 

JA001148 
21 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 1 – Special Master Report 

Regarding Discovery Status 

JA001149- 

JA001151 
21 

Exhibit 2 – Notice of Taking 

NRCP Rule 30(b)(6) Deposition 

of the Person Most 

Knowledgeable for Zitting 

Brothers Construction, Inc. 

JA001152- 

JA001160 
21 

12-29-17 Notice of Entry of Order 

Granting Peel Brimley Lien 

Claimants’ Motion in Limine 1-

6 

JA001161- 

JA001169 
22 

12-29-17 Notice of Entry of Order 

Granting in Part and Denying in 

Part Helix Electric of Nevada, 

LLC’s Motion in Limine 1-4  

JA001170- 

JA001177 
22 

12-29-17 Notice of Entry of Order 

Granting in Part and Denying in 

Part APCO Construction’s 

Omnibus Motion in Limine  

JA001178- 

JA001186 
22 

01-03-18 Notice of Entry of Order 

Granting Peel Brimley Lien 

Claimants’ Motion for Partial 

Summary Judgment Precluding 

Defenses Based on Pay-if-Paid 

Agreements 

JA001187- 

JA001198 
22 

01-04-18 Motion for Reconsideration of 

Court’s Order Granting Peel 

Brimley Lien Claimants’ Partial 

Motion for Summary Judgment 

to Preclude Defenses based on 

Pay-if-Paid provision on an 

Order Shortening Time  

JA001199- 

JA001217 
22 

Exhibit 1 – Subcontract 

Agreement (Helix Electric of 

Nevada, LLC) 

JA001218- 

JA001245 
22/23/24 

Exhibit 2 – Subcontract 

Agreement (Zitting Brothers) 

JA001246- 

JA001263 
24 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 3 – Subcontract 

Agreement (CabineTec) 

JA001264- 

JA001281 
24/25 

Exhibit 4 – Amended Notice of 

Lien  

JA001282- 

JA001297 
25 

Exhibit 5 - Amended NOL JA001298- 

JA001309 
25 

Exhibit 6 – Notice of Lien  JA001310- 

JA001313 
25 

Exhibit 7 – Order Approving Sale 

of Property 

JA001314- 

JA001376 
25/26 

Exhibit 8 – Order Releasing Sale 

Proceeds from Court Controlled 

Escrow Account 

JA001377- 

JA001380 
26 

Exhibit 9 – Order Denying En 

Banc Reconsideration 

JA001381- 

JA001385 
26 

Exhibit 10 – Order Granting Peel 

Brimley Lien Claimants’ Motion 

for Partial Summary Judgment 

Precluding Defenses Based on 

Pay-if-Paid Agreements 

JA001386- 

JA001392 
26 

Exhibit 11 – Notice of Entry of 

Findings of Fact and Conclusions 

of Law and Judgment 

JA001393- 

JA001430 
26 

Exhibit 12 – Order Big D 

Construction Corp.’s Motion for 

Attorney’s Fees, Costs and 

Interest Pursuant to Judgment 

JA001431- 

JA001435 
26 

Exhibit 13 – Appellant’s Opening 

Brief (Padilla v. Big D) 

JA001436- 

JA001469 
26 

Exhibit 14 – Respondent’s 

Answering Brief 

JA001470- 

JA001516 
26/27 

Exhibit 15 – Appellant’s Reply 

Brief (Padilla v. Big D) 

JA001517- 

JA001551 
27 

01-09-18 Peel Brimley Lien Claimants’ 

Opposition to APCO 

Construction’s Motion for 

Reconsideration of Order 

JA001552- 

JA001560 
27 
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Date Description 
Bates 

Number 
Volume(s) 

Granting Partial Summary 

Judgment Precluding Defenses 

Based on Pay-if-Paid 

Agreements 

01-10-18 Reply in Support of Motion for 

Reconsideration of Court’s 

Order Granting Peel Brimley 

Lien Claimants’ Partial Motion 

for Summary Judgment to 

Preclude Defenses Based on 

Pay-if-Paid Provisions on an 

Order Shortening Time  

JA001561- 

JA001573 
27 

01-12-18 Joint Pre-Trial Memorandum 

[for APCO Construction, Inc., 

the Peel Brimley Lien Claimants 

and National Wood Products, 

LLC ONLY] 

JA001574- 

JA001594 
27/28 

Exhibit 1 – Exhibit List APCO JA001595- 

JA001614 
28 

Exhibit 2 – Helix Trial Exhibits JA001615- 

JA001616 
28 

Exhibit 3 – Exhibit List Plaintiff in 

Intervention National Wood 

Products, Inc. 

JA001617- 

JA001635 
28 

Exhibit 4 – Cactus Rose Trial 

Exhibits 

JA001636- 

JA001637 
28 

Exhibit 5 – Heinaman Trial 

Exhibits 

JA001638- 

JA001639 
28 

Exhibit 6 – Fast Glass Trial 

Exhibits 

JA001640- 

JA001641 
28 

Exhibit 7 – SWPPP Trial Exhibits JA001642- 

JA001643 
28 

Exhibit 8 - Order Granting in Part 

and Denying in Part APCO 

Construction's Omnibus Motion 

in Limine  

JA001644- 

JA001647 
28 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 9 - Amended nunc pro 

tunc order regarding APCO 

Construction, Inc.'s Omnibus 

Motion in Limine No. 7 

JA001648- 

JA001650 
28 

Exhibit 10 - Order Granting in Part 

and Denying in part Helix Electric 

of Nevada, LLC’s Motions in 

Limine 1-4 (Against APCO 

Construction) 

JA001651- 

JA001653 
28 

Exhibit 11 - order granting Peel 

Brimley Lien Claimants' Motion 

in Limine Nos.1-6 (against Camco 

Pacific Construction, Inc.) 

JA001654- 

JA001657 
28 

Exhibit 12 - Order Granting 

Plaintiff in Intervention, National 

Wood Products, Inc.’s Motion in 

Limine  

JA001658- 

JA001660 
28 

Exhibit 13 - Order Granting Peel 

Brimley Lien Claimants' Motion 

for Partial Summary Judgment 

Precluding Defenses Based on 

Pay-if-Paid Agreements 

JA001661- 

JA00167 
28/9/29 

01-17-18 Transcript Bench Trial (Day 1)1 JA001668- 

JA001802 
29/30 

Trial Exhibit 1 - Grading 

Agreement (Admitted) 

JA001803- 

JA001825 
30 

Trial Exhibit 2 – APCO/Gemstone 

General Construction Agreement 

(Admitted) 

JA001826- 

JA001868 
30 

Trial Exhibit 3 - Nevada 

Construction Services /Gemstone 

Cost Plus/GMP Contract 

Disbursement Agreement 

(Admitted) 

JA001869- 

JA001884 
30 

 
1 Filed January 31, 2018 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 4 - APCO Pay 

Application No. 9 Submitted to 

Gemstone (Admitted) 

JA001885- 

JA001974 
30/31/32 

Trial Exhibit 5 - Letter from J. 

Barker to A. Edelstein re: APCO’s 

Notice of Intent to Stop Work 

(Admitted) 

JA001975- 

JA001978 
32 

Trial Exhibit 6 - Letter from J. 

Barker to A. Edelstein re: APCO’s 

Notice of Intent to Stop Work 

(Admitted) 

JA001979- 

JA001980 
32 

Trial Exhibit 10 - Letter from J. 

Barker to A. Edelstein Re: Notice 

of Intent to Stop Work (Second 

Notice) (Admitted) 

JA001981- 

JA001987 
32 

Trial Exhibit 13 - Letter from A. 

Edelstein to Re. Nickerl Re: 

Termination for Cause 

(Gemstone) (Admitted) 

JA001988- 

JA002001 
32 

Trial Exhibit 14 - Letter from W. 

Gochnour to Sean Thueson Re: 

[APCO’s] Response to 

[Gemstone’s] Termination for 

Cause (Admitted)  

JA002002- 

JA002010 
33 

Trial Exhibit 15 - Letter from R. 

Nickerl to A. Edelstein Re: 48-

Hour Notices (Admitted) 

JA002011- 

JA002013 
33 

Trial Exhibit 16 - Email from J. 

Horning to A. Berman and J. 

Olivares re: Joint Checks 

(Admitted) 

JA002014 33 

Trial Exhibit 23 - APCO 

Subcontractor Notice of Stopping 

Work and Letter from J. Barker to 

A. Edelstein Re: Notice of 

Stopping Work and Notice of 

Intent to Terminate Contract 

(Admitted) 

JA002015- 

JA002016 
33 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 24 - Letter from R. 

Nickerl to Clark County re: 

Notification of APCO’s 

withdrawal as General Contractor 

of Record (Admitted) 

JA002017- 

JA002023 
33 

Trial Exhibit 26 - Email from J. 

Gisondo to Subcontractors re: 

June checks (Admitted) 

JA002024 34 

Trial Exhibit 27 - Letter from A. 

Edelstein to R. Nickerl re: June 

Progress Payment (Admitted) 

JA002025- 

JA002080 
34 

Trial Exhibit 28 - Letter from J. 

Barker to A. Edelstein Re: 

Termination of Agreement for 

GMP (Admitted) 

JA002081 34 

Trial Exhibit 31 - Transmission of 

APCO’s Pay Application No. 11 

as Submitted to Owner (Admitted) 

JA002082- 

JA002120 
34/35 

Trial Exhibit 45 - Subcontractor 

Agreement (Admitted) 

JA002121- 

JA002146 
35 

Trial Exhibit 162 - Amended and 

Restated General Construction 

Agreement between Gemstone 

and CAMCO (Admitted) 

JA002147- 

JA002176 
35/36 

Trial Exhibit 212 - Letter from 

Edelstein to R. Nickerl re: NRS 

624 Notice (Admitted) 

JA002177- 

JA002181 
36 

Trial Exhibit 215 - Email from C. 

Colligan to Subcontractors re: 48-

hour Termination Notice 

(Admitted) 

JA002182- 

JA002185 
36 

Trial Exhibit 216 - Email from C. 

Colligan re: Meeting with 

Subcontractors (Admitted) 

JA002186- 

JA002188 
36 

Trial Exhibit 506 – Email and 

Contract Revisions (Admitted) 

JA002189 – 

JA002198 
36 
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Date Description 
Bates 

Number 
Volume(s) 

01-18-18 Stipulation and Order 

Regarding Trial Exhibit 

Admitted into Evidence 

JA002199- 

JA002201 
36 

Exhibit 1 – Exhibit List APCO JA002208- 

JA002221 
36 

Exhibit 2 – Helix Trial Exhibits JA002222- 

JA002223 
36 

Exhibit 3 – Exhibit List Plaintiff in 

Intervention National Wood 

Products, Inc. 

JA002224- 

JA002242 
36/37 

APCO TRIAL EXHIBITS: 

APCO Related Exhibits:   

Trial Exhibit 7 - Letter from Scott 

Financial to APCO re: Loan 

Status 

JA002243 37 

Trial Exhibit 8 - APCO Pay 

Application No. 10 as submitted to 

Owner 

JA002244- 

JA002282 
37/38 

Trial Exhibit 12 and 107 - Email 

from C. Colligan to 

Subcontractors re: Subcontractor 

Concerns 

JA002283- 

JA002284 
38 

Trial Exhibit 17 – Video 

(Construction Project) 
JA002285 N/A 

Trial Exhibit 18 – Video 

(Construction Project) 
JA002286 

N/A 

Trial Exhibit 19 – Video 

(Construction Project) 
JA002287 

N/A 

Trial Exhibit 20 – Video 

(Construction Project) 
JA002288 

N/A 

Trial Exhibit 21 – Video 

(Construction Project) 
JA002289 

N/A 

Trial Exhibit 22 – Video 

(Construction Project) 
JA002290 

N/A 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 29 - Email from J. 

Robbins to Subcontractors re: 

Billing Cut-Off for August Billing 

JA002285 39 

Trial Exhibit 30 - Camco Pay 

Application No. 11 NCS-Owner 

Approved with NCS Draw 

Request 

JA002286- 

JA002306 
39 

Trial Exhibit 32 and 125 - Photo 

re: Building 8 & 9, Interior 

(Showing drywall still not 

completed and no electrical trim 

or fixture installed) 

JA002307- 

JA002308 
39 

Trial Exhibits 33 and 126 - Photo 

re: Building 8 & 9, Interior 

(Showing drywall still not 

completed) 

JA002309- 

JA002310 
39 

Exhibit 34 and 128 - Photo re: 

Building 8 & 9, Interior (Showing 

drywall still not completed) 

JA002311- 

JA002312- 
40 

Trial Exhibit 35 - Photo re: 

Building 8 & 9, Interior (Showing 

drywall still not completed and no 

electrical trim or fixtures installed) 

JA002313- 

JA002314 
40 

Exhibit 36 and 130 -Photo re: 

Building 8 & 9, Interior (Showing 

drywall still not completed and no 

electrical trim or fixtures installed) 

JA002315- 

JA002316 
40 

Trial Exhibits 37 and 131 -Photo 

re: Building 8 & 9, Interior 

(Showing drywall still not 

completed and no electrical trim 

or fixtures installed) 

JA002317- 

JA002318 
40 

Trial Exhibits 38 and 132 - Photo 

re: Building 8 & 9, Interior 

(Showing drywall still not 

completed and no electrical trim 

or fixtures installed) 

JA002319- 

JA002320 
41 
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Bates 

Number 
Volume(s) 

Trial Exhibit 39 -Email from K. 

Costen to Subcontractors 

informing that Manhattan West 

Project no longer open 

JA002321- 

JA002322 
41 

Trial Exhibit 40- Letter from D. 

Parry to Subcontractors Re: 

Funding Withdrawn 

JA002323 

JA002326 
41 

HELIX Related Exhibits:  41 

Trial Exhibit 46 - Helix Pay 

Application No. 16713-008R1 

with Proof of Payment 

JA002327- 

JA002345 
41 

Trial Exhibit 47 - Helix Pay 

Application No. 16713-009R1 

with Proof of Payment 

JA002346- 

JA002356 
41 

Trial Exhibit 48 - Email from R. 

Nickerl to B. Johnson Re: Work 

Suspension Directive 

JA002357- 

JA002358 
41 

Trial Exhibit 49 -Helix Pay 

Application No. 16713-010R2 

with Proof of Payment 

JA002359- 

JA002364 
41/42 

Trial Exhibit 50 - Unconditional 

Waiver and Release re: Pay 

Application No. 8 with Copy of 

Payment 

JA002365- 

JA002366 
42 

Trial Exhibit 51 - Photo re: 

Building 8 & 9, South (No 

Exterior fixtures installed. Helix 

billed out at 90%) 

JA002367- 

JA002368 
42 

Trial Exhibit 52 -Photo re: 

Building 8 & 9, North (No 

Exterior fixtures installed. Helix 

billed out at 90%) 

JA002369- 

JA002370 
42 

Trial Exhibit 53 -Photo re: 

Building - 2 & 3, West (No 

Exterior fixtures installed. Helix 

billed out at 90%) 

JA002371- 

JA002372 
42 
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Bates 

Number 
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Trial Exhibit 54 - Photo re: 

Building - 2 & 3, East (No 

Exterior fixtures installed. Helix 

billed out at 90%) 

JA002373- 

JA002374 
42 

Trial Exhibit 55 - Photo re: 

Building 2 & 3, East (No Exterior 

fixtures installed. Helix billed out 

at 90%) 

JA002375- 

JA002376 
42 

Trial Exhibit 56 - Photo re: 

Building 8 & 9, North (No 

Exterior fixtures installed. Helix 

billed out at 90%) 

JA002377- 

JA002378 
42 

Trial Exhibit 57 - Photo re: 

Building 2 & 3, and 8 & 9, North 

(No Exterior fixtures installed. 

Helix billed out at 90%) 

JA002379- 

JA002381 
42 

Trial Exhibit 58 - Helix Pay 

Application No. 16713-011R1 

submitted to Owner 

JA002382- 

JA002391 
42 

Trial Exhibit 59 - Helix Pay 

Application No. 16713-011R1 

given to Camco with Proof of 

Payment 

JA002392- 

JA002405 
43 

Trial Exhibit 60 - Helix Retention 

Rolled to Camco 

JA002406- 

JA002415 
43 

Trial Exhibit 61 - Unconditional 

Waiver and Release re: all 

Invoices through June 30, 2008 

with Proof of Payment 

JA002413- 

JA002415 
43 

Trial Exhibit 62 - Photo re: 

Building 8 & 9, South 

JA002416- 

JA002417 
43 

Trial Exhibit 63 - Photo re: 

Building 2 & 3, West 

JA002418- 

JA002419 
43 

Trial Exhibit 64 - Photo re: 

Building 2 & 3, West 

JA002420- 

JA002421 
43 

Trial Exhibit 65 - Photo re: 

Building 2 & 3, South 

JA002422- 

JA002423 
43 
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Bates 

Number 
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Trial Exhibit 66 - Letter of 

transmittal from Helix to APCO 

re: Helix Pay Application No. 

16713-011R1 

JA002424- 

JA002433 
43 

Trial Exhibit 67 - Photo re: 

Building 8 & 9, West (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002435- 

JA002436 
43 

Trial Exhibit 68 -Photo re: 

Building 8 & 9, West (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002437- 

JA002438 
43 

Trial Exhibit 69 - Photo re: 

Building 2 & 3, East (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002439- 

JA002440 
43 

Trial Exhibit 70 - Photo re: 

Building 8 & 9, South (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002441- 

JA002442 
43 

Trial Exhibit 71 - Photo re: 

Building 8 & 9, West (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002443- 

JA002444 
43 

Trial Exhibit 72 - Photo re: 

Building 2 & 3, East (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002445- 

JA002446 
43 

Trial Exhibit 73 - Photo re: 

Building 8 & 9, West (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002447- 

JA002448 
43 

Trial Exhibit 74 - Photo re: 

Building 2 & 3, East (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002448- 

JA002449 
43 
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Bates 

Number 
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Trial Exhibit 75 - Unconditional 

Release re: Pay Application No. 

16713-011R1 with Proof of 

Payment 

JA002450- 

JA002456 
43 

Exhibit 77 - Helix Statement of 

Facts Constituting Notice of Lien 

and Third-Party Complaint 

JA002457- 

JA002494 43 

 Zitting Brothers Related 

Exhibits: 
  

Trial Exhibit 100 - Check No. 

14392 payable to Zitting 

($27,973.80); Progress Payment 

No. 7 

JA002495- 

JA002497 
44 

Trial Exhibit 101 - Email from R. 

Nickerl to R. Zitting re: Change 

Orders 

JA002498- 

JA002500 
44 

Trial Exhibit 102 -Email from L. 

Lynn to J. Griffith, et al. re: 

Change Order No. 00011 

“pending” 

JA002501- 

JA002503 
44 

Trial Exhibit 103- Email from R. 

Zitting to R. Nickerl re: change 

orders adjusted to $30 per hour  

JA002504- 

JA002505 
44 

Trial Exhibit 104 - Email from R. 

Zitting to R. Nickerl re: change 

orders adjusted to $30 per hour 

with copies of change orders 

JA002506- 

JA002526 
44 

Trial Exhibit 105 - Ex. C to the 

Ratification – Zitting Quotes 

JA002527- 

JA002528 
44 

Trial Exhibit 106 - Unconditional 

Lien Release – Zitting 

($27,973.80)  

JA002529 

44 

Trial Exhibit 108 - Photo of Video 

(Construction Project) 

JA002530- 

JA002531 

44 

Trial Exhibit 109 - Photo of Video 

(Construction Project) 

JA002532- 

JA002533 

44 
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Number 
Volume(s) 

Trial Exhibit 110 - Photo of Video 

(Construction Project) 

JA002534- 

JA002535 

44 

Trial Exhibit 111 - Photo of Video 

(Construction Project) 

JA002536- 

JA002537 

44 

Trial Exhibit 112 - Photo of Video 

(Construction Project) 

JA002538- 

JA002539 

44 

Trial Exhibit 113 -Photo of Video 

(Construction Project)  

JA002550- 

JA002541 

44 

Trial Exhibit 114 -Photo of Video 

(Construction Project) 

JA002542- 

JA002543 

44 

Trial Exhibit 115 - Progress 

Payment No. 9 Remitted to Zitting 

JA002544- 

JA002545 

44 

Trial Exhibit 116 - Ratification 

and Amendment of Subcontract 

Agreement between Buchele and 

Camco 

JA002546- 

JA002550 

44 

Trial Exhibit 117 - C to the 

Ratification  

JA002551- 

JA002563 

44 

Trial Exhibit 118 - Q&A from 

Gemstone to subcontracts 

JA002564- 

JA002567 
44 

Trial Exhibit 119 - Check No. 

528388 payable to APCO 

($33,847.55) – Progress Payment 

No. 8.1 and 8.2  

JA002568- 

JA002571 
44 

Trial Exhibit 120 - Tri-City 

Drywall Pay Application No. 7 to 

APCO as submitted to Owner. 

Show percentage complete for 

Zitting 

JA002572- 

JA002575 
44/45 

Trial Exhibit 127 - Photo of Video 

(Construction Project) 

JA002576- 

JA002577 
45/46 

Trial Exhibit 128 - Photo of Video 

(Construction Project) 

JA002578- 

JA002579 
46 

Trial Exhibit 129 - Photo of Video 

(Construction Project) 

JA002580- 

JA002581 
46 
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Trial Exhibit 138 - Memo from 

Scott Financial to Nevada State 

Contractors Board Re: 

Explanation of Project Payment 

Process 

JA002582- 

JA002591 
46 

Trial Exhibit 152 -Terms & 

Conditions modified by APCO, 

Invoices and Check Payment 

JA002592- 

JA002598 
46 

 National Wood Products 

Related Exhibits: 
  

Trial Exhibit 160 - Documents 

provided for settlement 

JA002599- 

JA002612 
46 

 CAMCO Related Exhibits:   

Trial Exhibit 163 - Camco Pay 

Application No. 12 to Gemstone 

JA002613- 

JA002651 
46/47 

Trial Exhibit 165 - Letter from D. 

Parry to A. Edelstein re: Gemstone 

losing funding for project 

JA002652- 

JA002653 
47 

Trial Exhibit 166 - Letter from D. 

Parry to G. Hall re: withdrawal of 

funding 

JA002654 

JA002656 
47 

 Helix Related Exhibits:  47 

Trial Exhibit 169 - Helix Exhibit 

to Standard Subcontract 

Agreement with Camco 

JA 002665 

JA002676 
47/48 

Trial Exhibit 170 - Subcontract 

Agreement between Helix and 

Camco (unsigned) 

JA002677- 

JA002713 
48 

Trial Exhibit 171 - Work Order 

No. 100 

JA002714- 

JA002718 
48 

Trial Exhibit 172 - Letter from J. 

Griffith to Victor Fuchs Re: 

Gemstone’s intention to continue 

retention of Helix w/copy of 

Ratification and Amendment of 

Subcontract Agreement 

JA002719- 

JA002730 
48 
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Bates 

Number 
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Trial Exhibit 173 - Helix Pay 

Application No. 16713-012 to 

Camco with proof of payment 

JA002731- 

JA002745 
48 

Trial Exhibit 174 - Helix Change 

Order Request No. 28 

JA002746- 

JA002747 
48 

Trial Exhibit 175 - Change Notice 

No. 41 

JA002748- 

JA002751 
48 

Trial Exhibit 176 - Helix Pay 

Application No. 16713-013 to 

Camco 

JA002752- 

JA002771 
48/49 

Trial Exhibit 177 - Helix Pay 

Application No. 16713-014 to 

Camco 

JA002772- 

JA002782 
49 

Trial Exhibit 178 - Camco’s letter 

to Helix rejecting Pay Application 

No. 16713-015 with attached copy 

of Pay Application 

JA002783 

JA002797 
49 

 National Wood/Cabinetec 

Related Exhibits: 
  

 Trial Exhibit 184 - Ratification 

and Amendment of Subcontract 

Agreement between CabineTec 

and Camco (fully executed copy) 

JA002798- 

JA002825 
49 

 General Related Exhibits:   

Trial Exhibit 218 - Camco/Owner 

Pay Application No. 11 w/Backup 

JA002826- 

JA003028 
50/51/52 

Trial Exhibit 220 - Camco/Owner 

Pay Application No. 12 w/Backup 

JA003029- 

JA003333 
52/53/54/55 

Trial Exhibit 313 - Letter from A. 

Edelstein to R. Nickerl re: NRS 

624 Notice 

JA003334- 

JA003338 55 

 Helix Trial Exhibits:  

Trial Exhibit 501 - Payment 

Summary 

JA003339 – 

JA003732 

55/56/57 

/58/59/60 

Trial Exhibit 508 – Helix Pay 

Application 

JA003733- 

JA003813 
60/61 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 510 - Unsigned 

Subcontract 

JA003814- 

JA003927 
61/62 

Trial Exhibit 512 - Helix’s Lien 

Notice 

JA003928- 

JA004034 
62/63 

Trial Exhibit 522 - Camco Billing 

JA004035- 

JA005281 

63/64/65 

/66/67/ 

68/69/70/ 

71/72 

/73/74/75 

/76/77 

01-19-18 Order Denying APCO 

Construction’s Motion for 

Reconsideration of Order 

Granting Partial Summary 

Judgment Precluding Defenses 

Based on Pay-if-Paid 

Agreements 

JA005282- 

JA005283 
78 

01-18-18 Transcript – Bench Trial (Day 

2)2 

JA005284- 

JA005370 
78 

 Trial Exhibit 535 – Deposition 

Transcript of Andrew Rivera 

(Exhibit 99) (Admitted) 

JA005371- 

JA005623 
78/79/80 

01-19-18 

 

Transcript – Bench Trial (Day 

3)3 

JA005624- 

JA005785 
80 

Trial Exhibit 231 – Helix 

Electric’s Amended Statement of 

Facts Constituting Notice of Lien 

and Third-Party Complaint 

(Admitted) 

JA005786- 

JA005801 
80 

Trial Exhibit 314 - Declaration of 

Victor Fuchs in support of Helix’s 

Motion for Partial Summary 

Judgment against Gemstone 

(Admitted) 

JA005802- 

JA005804 
80 

 
2 Filed January 31, 201879 
3 Filed January 31, 2018 
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Bates 
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Trial Exhibit 320 – June-August 

Billings—not paid to APCO 

(Admitted) 

JA005805 80 

Trial Exhibit 321 – Overpayments 

to Cabinetec (Admitted) 
JA005806- 80 

Trial Exhibit 536 – Lien math 

calculations (handwritten) 

(Admitted) 

JA005807- 

JA005808 
80 

Trial Exhibit 804 – Camco 

Correspondence (Admitted) 

JA005809- 

JA005816 
80 

Trial Exhibit 3176 – APCO Notice 

of Lien (Admitted) 

JA005817- 

JA005819 
81 

01-24-18 Transcript – Bench Trial (Day 

5)4 

JA005820- 

JA005952 
81 

03-08-18 Letter to Judge Denton 

submitting Helix Electric of 

Nevada, LLC’s (Proposed) 

Findings of Fact and 

Conclusions of Law  

JA005953- 

JA005985 
81 

03-08-18 Letter to Judge Denton 

submitting APCO Construction, 

Inc.’s Proposed Findings of Fact 

and Conclusions of Law  

JA005986- 

JA006058 
8/821 

03-08-18 APCO Construction Inc.’s Post-

Trial Brief 

JA006059- 

JA006124 
82/83 

03-23-18 APCO Opposition to Helix 

Electric of Nevada, LLC’s 

Findings of Fact and 

Conclusions of Law 

JA006125- 

JA006172 
83/84 

03-23-18 Helix Electric of Nevada, LLC’s 

Responses to APCO 

Construction’s Post-Trial Brief 

JA006173- 

JA006193 
84 

04-25-18 Findings of Fact and 

Conclusions of Law and Order 

as the Claims of Helix Electric 

and Cabinetec Against APCO 

JA006194- 

JA006264 
84/85 

 
4 Filed January 31, 201883 
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Date Description 
Bates 

Number 
Volume(s) 

05-08-18 APCO Construction, Inc.’s 

Motion for Attorneys’ Fees and 

Costs Against Helix Electric of 

Nevada, LLC and Plaintiff in 

Intervention National Wood 

Products, Inc. 

JA006265- 

JA006284 
85 

Exhibit 1 – Findings of Fact and 

Conclusions of Law as to the 

Claims of Helix Electric and 

Cabenetec Against APCO 

JA006285- 

JA006356 
85/86 

Exhibit 2 – National Wood 

Products, Inc.’s Notice of Motion 

and Motion to Intervene and 

Memorandum of Points and 

Authorities in Support Thereof 

JA006357- 

JA006369 
86 

Exhibit 3 – Plaintiff in 

Intervention, National Wood 

Products, Inc.’s Findings of Fact 

and Conclusions of Law 

(Proposed) 

JA006370- 

JA006385 
86/87 

Exhibit 4 – Plaintiff in 

Intervention, National Wood 

Productions, Inc.’s Findings of 

Fact and Conclusions of Law Re 

Camco 

JA006386- 

JA006398 
87 

Exhibit 5 – Offer of Judgment to 

Helix Electric of Nevada, LLC  

JA006399- 

JA006402 
87 

Exhibit 6 – Offer of Judgment to 

Plaintiff in Intervention National 

Wood Products, Inc. 

JA006403- 

JA006406 
87 

Exhibit 7 – Declaration of John 

Randall Jefferies, Esq. in Support 

of APCO Construction, Inc.’s 

Motion for Attorney’s Fees and 

Costs 

JA006407- 

JA006411 
87 

Exhibit 7A – Billing Entries JA006412- 

JA006442 
87/88 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 7B – Time Recap JA006443- 

JA006474 
88 

Exhibit 8 – Declaration of Cody S. 

Mounteer, Esq. in Support of 

Motion for Attorney’s Fees and 

Costs 

JA006475- 

JA006478 
88 

Exhibit 9 – APCO Construction, 

Inc.’s Memorandum of Costs and 

Disbursements [Against Helix 

Electric of Nevada, LLC, and 

Plaintiff in Intervention National 

Wood Products, LLC] 

JA006479- 

JA006487 
88 

Exhibit 10 – Depository Index JA006488- 

JA006508 
88/89 

05-08-18 Helix Electric of Nevada, LLC’s 

Motion to Retax Costs Re: 

Defendant APCO 

Construction’s Memorandum 

of Costs and Disbursements  

JA006509- 

JA006521 
89 

05-31-18 Notice of Entry of Judgment [As 

to the Claims of Helix Electric of 

Nevada, LLC Against Camco 

Construction, Co., Inc.] 

JA006522 

JA006540 
89 

06-01-18 Notice of Entry of Judgment [As 

to the Claims of Helix Electric of 

Nevada, LLC and Plaintiff in 

Intervention National Wood 

Products, Inc.’s Against APCO 

Construction, Inc.] 

JA006541 

JA006550 
90 

06-01-18 Helix Electric of Nevada, LLC’s 

Motion for Attorneys’ Fees, 

Interest and Costs 

JA006551- 

JA006563 
90 

Exhibit 1 – Findings of Fact and 

Conclusions of Law and Order as 

to the Claims of Helix Electric of 

Nevada, LLC Against Camco 

Pacific Construction, Inc. 

JA006564- 

JA006574 
90 
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Date Description 
Bates 

Number 
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Exhibit 2 – Memorandum of Costs 

and Disbursements (Helix Electric 

of Nevada, LLC) 

JA006575- 

JA006580 
90 

Exhibit 3 – Prime Interest Rate JA006581- 

JA006601 
90 

Exhibit 4 – Declaration of Eric B. 

Zimbelman in Support of Helix 

Electric of Nevada, LLC’s Motion 

for Attorneys’ Fees, Interest and 

Costs 

JA006583- 

JA006588 
90 

Exhibit 5 – Summary of Fees JA006589- 

JA006614 
90 

06-15-18 APCO Construction, Inc.’s 

Opposition to Helix Electric of 

Nevada, LLC and Plaintiff in 

Intervention National Wood 

Products, Inc.’s Motions to 

Retax Costs 

JA006615- 

JA006637 
90/91 

Exhibit 1-A Declaration of Mary 

Bacon in Support of APCO’s 

Supplement to its Motion for 

Attorney’s Fees 

JA006635 

JA006638 
91 

Exhibit 1-B – Declaration of Cody 

Mounteer in Support of APCO’s 

Supplement to its Motion for 

Attorney’s Fees  

JA006639- 

JA006916 

91/92/93 

94/95/96 

06-15-18 Helix Electric of Nevada, LLC’s 

Opposition to APCO 

Construction’s Motion for 

Attorneys’ Fees and Costs  

JA006917 – 

JA006942 
96 

Exhibit 1 – Notice of Entry of 

Staying the Case, Except for the 

Sale of the Property, Pending 

Resolution of the Petition before 

the Nevada Supreme Court 

 

JA006943- 

JA006948 
96 
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Bates 

Number 
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Exhibit 2 – Notice of Entry of 

Denying APCO Construction’s 

Motion for Partial Summary 

Judgment Re: Lien Foreclosure 

Claims 

JA006949- 

JA006954 
96 

Exhibit 3 – Supreme Court filing 

notification Joint Petition for Writ 

of Mandamus filed 

JA006955- 

JA006958 
96 

Exhibit 4 – Order Denying En 

Banc Reconsideration 

JA006959- 

JA006963 
96 

Exhibit 5 – Notice of Entry of 

Order Granting Peel Brimley Lien 

Claimants’ Motion for Partial 

Summary Judgment Precluding 

Defenses Based on Pay-if-Paid 

Agreements 

JA006964- 

JA006978 
96 

Exhibit 6A – Interstate Plumbing 

and Air Conditioning, LLC’s 

Response to Special Master 

Questionnaire 

JA006977- 

JA006980 
96 

Exhibit 6B – Nevada Prefab 

Engineers, Inc.’s Response to 

Special Master Questionnaire 

JA006981- 

JA006984 
96 

Exhibit 6C – Zitting Brothers 

Construction, Inc.’s Response to 

Special Master Questionnaire 

JA006985- 

JA006993 
96/97 

Exhibit 6D – Noorda Sheet 

Metal’s Notice of Compliance 

JA006994 

JA007001 
97 

Exhibit 6 E – Unitah Investments, 

LLC’s Special Master 

Questionnaire 

JA007002- 

JA007005 
97 

Exhibit 7A – Motion to Appoint 

Special Master 

JA007006- 

JA007036 
97 

Exhibit 7B – Letter from Floyd A. 

Hale dated August 2, 2016 

 

JA007037- 

JA007060 
97 
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Bates 

Number 
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Exhibit 7C – Special Master 

Report Regarding Remaining 

Parties to the Litigation, Special 

Master Recommendation and 

District Court Order Amended 

Case Agenda 

JA007042- 

JA007046 
97 

Exhibit 8 – Notice of Entry of 

Order Granting Plaintiff’s Motion 

to Dismiss 

JA007047 

JA007053 
97 

Exhibit 9 – Stipulation and Order 

for Dismissal with Prejudice 

JA007054- 

JA007056 
97 

Exhibit 10 – Stipulation and Order 

to Dismiss Third-Party Complaint 

of Interstate Plumbing & Air 

Conditioning, LLC Against 

APCO Construction, Inc. with 

Prejudice 

JA007057- 

JA007059 
97 

Exhibit 11 – Notice of Entry of 

Order Granting in Part and 

Denying in Part APCO 

Construction’s Omnibus Motion 

in Limine  

JA007060- 

JA007088 
97 

Exhibit 12 – Notice of Entry of 

Order Granting in Part and 

Denying in Part Helix Electric of 

Nevada, LLC’s Motion in Limine 

(against APCO Construction) 

JA007070- 

JA007078 
97 

Exhibit 13 – Notice of Entry of 

Order Denying APCO 

Constructions’ Motion for Partial 

Summary Judgment Re: Lien 

Foreclosure Claims  

JA007079- 

JA007084 
97 

Exhibit 14 – Notice of Entry of 

Order Denying APCO 

Construction’s Motion for 

Reconsideration of Order 

Granting Partial Summary 

JA007085- 

JA007087 
97 
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Bates 

Number 
Volume(s) 

Judgment Precluding Defenses 

Based on Pay-if-Paid Agreements 

Exhibit 15 – Notice of Association 

of Counsel 

JA007088- 

JA007094 
97 

06-15-18 Plaintiff in Intervention 

National Wood Products, Inc.’s 

Opposition to APCO 

Construction’s Motion for 

Attorneys’ Fees and Costs  

JA007095- 

JA007120 
97/98 

06-15-18 Declaration of S. Judy Hirahara 

in support of National Woods’s 

Opposition to APCO 

Construction’s Motion for 

Attorneys’ Fees and Costs 

JA007121- 

JA007189 
98 

06-18-18 Plaintiff in Intervention 

National Wood Products, Inc.’s 

Joinder to Helix Electric of 

Nevada, LLC’s Opposition to 

APCO Construction’s Motion 

for Attorneys’ Fees and Costs  

JA007190- 

JA007192 
99 

06-21-18 Helix Electric of Nevada, LLC’s 

Notice of Non-Opposition to its 

Motion for Attorney’s Fees, 

Interest and Costs 

JA007193- 

JA007197 
99 

06-29-18 APCO Construction, Inc.’s 

Reply in Support of its Motion 

for Attorney’s Fees and Costs 

Against Helix Electric of 

Nevada, LLC and Plaintiff in 

Intervention National Wood 

Products, Inc. 

JA007198- 

JA007220 
99 

Exhibit 1 – Invoice Summary by 

Matter Selection 

JA007221- 

JA007222 
99 

Exhibit 2 – Marquis Aurbach 

Coffing Invoice to APCO dated 

April 30, 2018 

JA007223- 

JA007224 
99 
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06-29-18 Helix Electric of Nevada, LLC’s 

Reply Re: Motion to Retax 

JA007225- 

JA007237 
100 

07-02-18 Notice of Entry of Order 

Granting Helix Electric of 

Nevada, LLC’s Motion for 

Attorneys’ Fees, Interest and 

Costs 

JA007238- 

JA007245 
100 

07-19-18 Plaintiff-in-Intervention 

National Wood Products, Inc.’s 

Surreply to APCO 

Construction’s Reply to 

Plaintiff-in-Intervention 

National Wood Products, Inc.’s 

Opposition to Motion for 

Attorney’s Fees and Costs 

JA007246- 

JA007261 
100 

08-08-18 Court’s Decision on Attorneys’ 

Fees and Cost Motions 

JA007262- 

JA007280 
100 

09-28-18 Notice of Entry of (1) Granting 

APCO Construction, Inc.’s 

Motion for Attorneys’ Fees and 

Costs (2) Granting APCO 

Construction, Inc.’s 

Memorandum of Costs in Part 

(3) Granting Helix Electric of 

Nevada, LLC’s Motion to Retax 

in Part and Denying in Part (4) 

Granting Plaintiff in 

Intervention National Wood 

Products, LLC’s Motion to 

Retax in Part and Denying in 

Part and (5) Granting National 

Wood Products, Inc.’s Motion 

to File a Surreply 

JA007281- 

JA007299 
100 

01-24-19 Transcript for All Pending Fee 

Motions on July 19, 2018 

JA007300- 

JA007312 
100/101 

07-12-19 Order Dismissing Appeal (Case 

No. 76276) 

JA007313- 

JA007315 
101 
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Number 
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08-06-19 Helix Electric of Nevada LLC’s 

Motion to (I) Re-Open 

Statistically Closed Case, (II) 

Dismiss All Unresolved Claims 

and/or (III) In the Alternative 

for a Rule 54(B) Certification as 

to Helix and APCO 

JA007316- 

JA007331 
101 

Exhibit 1 – Judgment [As to the 

Claims of Helix Electric of 

Nevada, LLC and Plaintiff in 

Intervention National Wood 

Products, Inc.’s Against APCO 

Construction, Inc. 

JA007332- 

JA007335 
101 

Exhibit 2 – ORDER: (1) Granting 

APCO Construction, Inc. Motion 

for Attorneys Fees and Costs (2) 

Granting APCO Construction, 

Inc.’s Memorandum of Costs in 

Part (3) Granting Helix Electric of 

Nevada LLC’s Motion to Retax in 

Part and Denying in Part and all 

related matters (4) Granting 

Plaintiff in Intervention National 

Wood Products LLC’s Motion to 

Retax in Part and Denying in Part 

-and-(5) Granting National Wood 

Products, Inc.’s Motion to File a 

Surreply 

JA007336- 

JA007344 
101 

Exhibit 3 - Notice of Appeal JA007345- 

JA007394 
101/102 

Exhibit 4 – Amended Notice of 

Appeal 

JA007395- 

JA007400 
102 

Exhibit 5A – 5F -Notices of Entry 

of Order as to the Claims of 

Cactus Rose Construction, Fast 

Glass, Inc., Heinaman Contract 

Glazing, Helix Electric of Nevada, 

LLC, SWPPP Compliance 

JA007401- 

JA007517 
102/103 
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Solutions, Inc., E&E Fire 

Protection 

Exhibit 6 – Order Dismissing 

Appeal in Part (Case No. 76276) 

JA007518- 

JA007519 
103 

Exhibit 7 – Order to Show Cause JA007520- 

JA007542 
103 

Exhibit 8 -Order Dismissing 

Appeal (Case No. 76276) 

JA007524- 

JA007527 
103 

Exhibit 9 – Notice of Entry of 

Order to Consolidate this Action 

with Case Nos. A574391, 

A574792, A57623. A58389, 

A584730, A58716, A580889 and 

A589195 

JA 007528- 

JA007541 
103 

Exhibit 10 (Part One)  JA007537- 

JA007542 
103 

Exhibit 10A – Docket 09A587168 

(Accuracy Glass & Mirror v. 

APCO) 

JA007543- 

JA007585 
103 

Exhibit 10B -Docket 08A571228 

(APCO v. Gemstone) 
JA007586- 

JA008129 

103/104/105 

/106/107 

/108/109 

Exhibit 10C – Notice of Entry of 

Order to Consolidate this Action 

with Cases Nos A57. 4391, 

A574792, A577623, A583289, 

A584730, A587168, A580889 and 

A589195 

JA008130- 

JA008138 
109 

Exhibit 10D – Notice of Entry of 

Joint Order Granting, in Part, 

Various Lien Claimants’ Motions 

for Partial Summary Judgment 

Against Gemstone Development 

West 

JA008139- 

JA008141 
109 

Exhibit 10 (Part Two) JA008142- 

JA008149 
109 
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Bates 

Number 
Volume(s) 

Exhibit 10E – 131 Nev. Advance 

Opinion 70 

JA008150- 

JA008167 
109 

Exhibit 10F – Special Master 

Report Regarding Remaining 

Parties to the Litigation and 

Discovery Status 

JA008168- 

JA008170 
109 

Exhibit 10EG – Notice of Entry of 

Granting Plaintiff’s Motion to 

Dismiss  

JA008171- 

JA008177 
109 

Exhibit 10H – Complaint re 

Foreclosure 

JA008178- 

JA008214 
109 

Exhibit 10I – First Amended 

Complaint re Foreclosure 

JA008215- 

JA008230 
109 

Exhibit 10J – APCO 

Construction’s Answer to 

Accuracy Glass & Mirror 

Company’s First Amended 

Complaint re Foreclosure 

JA008231- 

JA008265 
109/110 

Exhibit 10K –Answer to Accuracy 

Glass & Mirror Company, Inc.’s 

Complaint and Camco Pacific 

Construction, Inc.’s Counterclaim 

JA008266- 

JA008285 
110 

Exhibit 10L – Accuracy Glass & 

Mirror Company, Inc.’s Answer to 

Camco Pacific Construction 

Company’s Counterclaim  

JA008286- 

JA008290 
110 

Exhibit 10M – Helix Electric’s 

Amended Statement of Facts 

Constituting Lien and Third-Party 

Complaint  

JA008291- 

JA008306 
110 

Exhibit 10N – APCO 

Construction’s Answer to Helix 

Electric’s Amended Statement of 

Facts Constituting Lien and Third-

Party Complaint  

JA008307- 

JA008322 
110 

Exhibit 10O – Answer to Helix 

Electric’s Statement of Facts 

JA008323- 

JA008338 
110 
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Bates 

Number 
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Constituting Lien and Third-Party 

Complaint and Camco Pacific 

Construction Company Inc.’s 

Counterclaim 

Exhibit 10P – Notice of Entry of 

Helix Electric of Nevada, LLC’s 

Motion for Attorney’s Fees, 

Interest and Costs 

JA008339 

JA008347 
110 

Exhibit 10Q – Notice of Entry of 

Judgment [As to the claims of 

Helix Electric of Nevada, LLC 

Against Camco Construction Co., 

Inc.] 

JA008348- 

JA008367 
110 

Exhibit 10R – Notice of Entry of 

Judgment [As to the Claims of 

Helix Electric of Nevada, LLC 

and Plaintiff in Intervention 

National Wood Products, Inc. 

Against APCO Construction, Inc.] 

JA008368- 

JA008378 
110 

Exhibit 10S – Findings of Fact and 

Conclusions of Law and Order as 

to the Claims of Helix Electric and 

Cabenetec Against APCO 

JA008379- 

JA008450 
110/111 

Exhibit 10T -WRG Design, Inc.’s 

Amended Statement of Facts 

Constituting Notice of Lien and 

Third-Party Complaint 

JA008451- 

JA008486 
111 

Exhibit 10U – APCO 

Construction’s Answer to WRG 

Design Inc.’s amended Statement 

of Facts Constituting Lien and 

Third-Party Complaint  

JA008468- 

JA008483 
111 

Exhibit 10V -Answer to WRG 

Design, Inc.’s Statement of Facts 

Constituting Lien, Third-Party 

Complaint and Camco Pacific 

Construction, Inc’s Counterclaim 

JA008484- 

JA008504 
111 
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Exhibit 10W – Notice of Entry of 

Stipulation and Order Dismissal 

JA008505- 

JA008512 
111 

Exhibit 10X – WRG Design, 

Inc.’s Answer to Camco Pacific 

Construction Company, Inc.’s 

Counterclaim 

JA008513 

JA008517 
111 

Exhibit 10Y – Heinaman Contract 

Glazing’s Amended Statement of 

Facts Constituting Lien and Third-

Party Complaint  

JA008518- 

JA008549 
111 

Exhibit 10Z – Answer to 

Heinaman Contract Glazing’s 

Statement of Facts Constituting 

Lien and Third-Party Complaint, 

and Camco Pacific Construction’s 

Counterclaim 

JA008531- 

JA008551 
111 

Exhibit 10AA – Notice of Entry of 

Granting Heinaman Glazing’s 

Motion for Attorneys’s Fees, 

Interest and Costs 

JA008552- 

JA008579 
111/112 

Exhibit 10BB -Notice of Entry of 

Judgment [As to the Claims of 

Heinaman Contract Glazing 

Against Camco Construction Co., 

Inc.] 

JA008561- 

JA008582 
112 

Exhibit 10CC – Heinaman 

Contract Glazing’s Answer to 

Camco Pacific Construction 

Company’s Counterclaim 

JA008583 

JA008588 
112 

Exhibit 10DD - Bruin Painting 

Corporation's Amended Statement 

of Facts Constituting Notice of 

Lien and Third-Party Complaint 

JA008589- 

JA00861 
112 

Exhibit 10EE – Answer to Bruin 

Painting Corporation's Amended 

Statement of Facts Constituting 

Notice of Lien and Third-Party 

JA008602- 

JA008621 
112 
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Bates 
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Complaint and Camco Pacific 

Construction, Inc.’s Counterclaim 

Exhibit 10FF – Voluntary 

Dismissal of Fidelity and Deposit 

Company of Maryland Only from 

Bruin Painting Corporation's 

Amended Statement of Facts 

Constituting Notice of Lien and 

Third-Party Complaint Without 

Prejudice 

JA008622- 

JA008624 
112 

Exhibit 10GG – HD Supply 

Waterworks’ Amended Statement 

of Facts Constituting Lien and 

Third-Party Complaint 

JA008625- 

JA008642 
112 

Exhibit 10HH – APCO 

Construction’s Answer to HD 

Supply Waterworks’ Amended 

Statement of Facts Constituting 

Lien and Third-Party Complaint 

JA008643- 

JA008657 
112 

Exhibit 10II – Amended Answer 

to HD  Supply Waterworks’ 

Amended Statement of Facts 

Constituting Lien and Third-Party 

Complaint 

JA008658- 

JA008664 
112 

Exhibit 10JJ -Defendants Answer 

to HD Supply Waterworks’ 

Amended Statement of Facts 

Constituting Lien and Third-Party 

Complaint  

JA008665- 

JA008681 
112 

Exhibit 10KK – Stipulation and 

Order to Dismiss E & E Fire 

Protection, LLC Only Pursuant to 

the Terms State Below 

JA008682- 

JA008685 
112 

Exhibit 10LL – HD Supply 

Waterworks, LP’s Voluntary 

Dismissal of Platte River 

Insurance Company Only Without 

Prejudice 

JA008686- 

JA008693 
112 



Page 38 of 77 

Date Description 
Bates 

Number 
Volume(s) 

Exhibit 10MM – Scott Financial 

Corporation’s Answer to HD 

Supply Waterworks’ Amended 

Statement of Facts Constituting 

Lien and Third-Party Complaint  

JA008694- 

JA008717 
112/113 

Exhibit 10NN-Notice of Appeal JA008718 

JA008723 
113 

Exhibit 10OO – Amended Notice 

of Appeal 

JA008724- 

JA008729 
113 

Exhibit 10PP – Notice of Cross 

Appeal 

JA008730- 

JA008736 
113 

Exhibit 10QQ – Motion to 

Suspend Briefing Pending 

Outcome of Order to Show Cause 

in Supreme Court Case No. 76276 

JA008737- 

JA008746 
113 

Exhibit 11 – Order to Consolidate 

this Action with Case Nos.  

A574391, A574792, A57623. 

A58389, A584730, A58716, 

A580889 and A589195 

JA008747- 

JA008755 
113 

Exhibit 12 – Stipulation and Order 

to Dismiss Third-Party Complaint 

of Interstate Plumbing & Air 

Conditioning, LLC Against 

APCO Construction, Inc. with 

Prejudice 

JA00875- 

JA008758 
113 

Exhibit 13 – Stipulation and Order 

with Prejudice 

JA008759- 

JA008780 
113 

Exhibit 14 – Docket/United 

Subcontractors, Inc. dba Skyline 

Insulation’s Motion to Enforce 

Settlement Agreement and Enter 

Judgment 

JA008762- 

JA008788 
113 

Exhibit 15 – Notice of Entry of 

Order Granting Motion for 54(b) 

Certification and for Stay Pending 

Appeal 

JA008789- 

JA008798 
113 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 16 – Notice of Appeal JA008799- 

JA008810 
113 

08-16-19 APCO’s Opposition to Helix 

Electric of Nevada LLC’s 

Motion to (I) Re-Open 

Statistically Closed Case, (II) 

Dismiss All Unresolved Claims 

and/or (III) In the Alternative 

for a Rule 54(B) Certification as 

to Helix and APCO 

JA008811- 

JA008821 
114 

Exhibit 1 – Order to File Amended 

Docketing Statement 

JA008822- 

JA008824 
114 

Exhibit 2 – Order to Show Cause JA008825- 

JA008828 
114 

Exhibit 3 – Appellant/Cross-

Respondent’s Response to Order 

to Show Cause 

JA008829- 

JA008892 
114/115/116 

Exhibit 4 – Order Dismissing 

Appeal 

JA008893- 

JA008896 
116 

Exhibit 5 – Chart of Claims JA008897- 

JA008924 
116 

Exhibit 6 – Answer to Helix 

Electric’s Statement of Facts 

Constituting Lien and Third-Party 

Complaint and Camco Pacific 

Construction Company, Inc.’s 

Counterclaim 

JA008925- 

JA008947 
116/117 

Exhibit 7 – Answer to Cactus 

Rose’s Statement of Facts 

Constituting Notice of Lien and 

Complaint and Camco Pacific 

Construction Company Inc.’s 

Counterclaim  

JA008948- 

JA008965 
117 

Exhibit 8 – Answer to Heinaman 

Contract Glazing’s Statement of 

Facts Constituting Lien and Third-

Party Complaint and Camco 

JA008966- 

JA008986 
117/118 
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Bates 

Number 
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Pacific Construction’s 

Counterclaim 

Exhibit 9 – Findings of Fact and 

Conclusions of Law as to the 

Claims of Helix Electric of 

Nevada, LLC Against Camco 

Pacific Construction, Inc. 

JA008987- 

JA008998 
118 

Exhibit 10 – Findings of Fact and 

Conclusions of Law as to the 

Claims of Cactus Rose 

Construction Co., Inc. 

JA008998- 

JA009010 
118 

Exhibit 11 – Findings of Fact and 

Conclusions of Law as to the 

Claims of Heinaman Contract 

Glazing 

JA009011- 

JA009024 
118 

Exhibit 12 – Notice of Entry of 

Decision, Order and Judgment on 

Defendant Scott Financial 

Corporation’s Motion for 

Summary Judgment as to Priority 

of Liens 

JA009025- 

JA009038 
118 

 Exhibit 13 – Findings of Fact and 

Conclusions of Law as to the 

Claims of Helix Electric and 

Cabenetec Against APCO 

JA009039- 

JA009110 
118/119 

 Exhibit 14 – Order Granting 

Motion to Deposit Bond Penal 

Sum with Court, Exoneration of 

Bond and Dismissal 

JA009111- 

JA009113 
119 

 Exhibit 15 – Order Approving 

Distribution of Fidelity and 

Deposit Company of Maryland’s 

Bond 

JA009114- 

JA009116 
119 

08-29-19 Helix Electric of Nevada LLC’s 

Reply to APCO’s Opposition to 

Helix Electric of Nevada LLC’s 

Motion to (I) Re-Open 

Statistically Closed Case, (II) 

JA009117- 

JA009123 
119 
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Bates 

Number 
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Dismiss All Unresolved Claims 

and/or (III) In The Alternative 

for a Rule 54(B) Certification as 

to Helix and APCO 

01-03-20 Notice of Entry of Order 

Granting Helix Electric of 

Nevada, LLC’s Motion for Rule 

54(b) Certification 

JA009124- 

JA009131 
119 

01-29-20 Notice of Appeal JA009132- 

JA009136 
119/120 

Exhibit A – Notice of Entry of 

Judgment [As to the Claims of 

Helix Electric of Nevada, LLC 

and Plaintiff in Intervention 

National Wood Products, Inc.’s 

Against APCO Construction, Inc.] 

JA009137- 

JA009166 
120 

Exhibit [C] – Notice of Entry of 

Order Granting Helix Electric of 

Nevada’s Rule 54(b) Certification 

JA009148- 

JA009156 
120 

02-11-20 Case Appeal Statement JA009157- 

JA009163 
120 

02-11-20 APCO’s Notice of Cross Appeal JA009164- 

JA010310 
120 

Exhibit 1 – Notice of Entry of 

Order (1) Granting APCO 

Construction, Inc.’s Motion for 

Attorney’s Fees and Costs; (2) 

Granting APCO Construction, 

Inc.’s Memorandum of Costs in 

Part (3) Granting Helix Electric of 

Nevada, LLC’s Motion to Retax in 

Party (4) Granting Plaintiff-in-

Intervention National Wood 

Productions, LLC’s Motion to 

Retax in Part and Denying in Part 

and (5) Granting National Wood 

Products, Inc.’s Motion to File a 

Surreply 

JA009168- 

JA009182 
120 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 2 – Notice of Entry of 

Order Granting Helix Electric of 

Nevada’s Motion for Rule 54(b) 

Certification 

JA009183- 

JA00991 
120 
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ALPHABETICAL APPENDIX OF EXHIBITS 

 

Date Description 
Bates 

Number 
Volume(s) 

08-05-09 APCO’s Answer to Helix’s Amended 

Statement of Facts Constituting Notice 

of Lien and Third-Party Complaint  

JA000016 – 

JA000030 
1 

05-08-18 APCO Construction, Inc.’s Motion for 

Attorneys’ Fees and Costs Against 

Helix Electric of Nevada, LLC and 

Plaintiff in Intervention National 

Wood Products, Inc. 

JA006265- 

JA006284 
85 

Exhibit 1 – Findings of Fact and 

Conclusions of Law as to the Claims of 

Helix Electric and Cabenetec Against 

APCO 

JA006285- 

JA006356 
85/86 

Exhibit 2 – National Wood Products, 

Inc.’s Notice of Motion and Motion to 

Intervene and Memorandum of Points 

and Authorities in Support Thereof 

JA006357- 

JA006369 
86 

Exhibit 3 – Plaintiff in Intervention, 

National Wood Products, Inc.’s Findings 

of Fact and Conclusions of Law 

(Proposed) 

JA006370- 

JA006385 
86/87 

Exhibit 4 – Plaintiff in Intervention, 

National Wood Productions, Inc.’s 

Findings of Fact and Conclusions of Law 

Re Camco 

JA006386- 

JA006398 
87 

Exhibit 5 – Offer of Judgment to Helix 

Electric of Nevada, LLC  

JA006399- 

JA006402 
87 

Exhibit 6 – Offer of Judgment to Plaintiff 

in Intervention National Wood Products, 

Inc. 

JA006403- 

JA006406 
87 

Exhibit 7 – Declaration of John Randall 

Jefferies, Esq. in Support of APCO 

Construction, Inc.’s Motion for 

Attorney’s Fees and Costs 

JA006407- 

JA006411 
87 

Exhibit 7A – Billing Entries JA006412- 87/88 
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Date Description 
Bates 

Number 
Volume(s) 

JA006442 

Exhibit 7B – Time Recap JA006443- 

JA006474 
88 

Exhibit 8 – Declaration of Cody S. 

Mounteer, Esq. in Support of Motion for 

Attorney’s Fees and Costs 

JA006475- 

JA006478 
88 

Exhibit 9 – APCO Construction, Inc.’s 

Memorandum of Costs and 

Disbursements [Against Helix Electric of 

Nevada, LLC, and Plaintiff in 

Intervention National Wood Products, 

LLC] 

JA006479- 

JA006487 
88 

Exhibit 10 – Depository Index JA006488- 

JA006508 
88/89 

06-06-13 APCO’s Limited Motion to Lift Stay 

for Purposes of this Motion Only; (2) 

APCO’s Motion for Summary 

Judgment Against Gemstone Only; 

and (3) Request for Order Shortening 

Time 

JA000044- 

JA000054 
1 

Exhibit 1 – Affidavit of Randy Nickerl in 

Support of (I) APCO’s Limited Motion to 

Lift Sta for Purposes of this Motion Only; 

(2) APCO’s Motion for Judgment 

Against Gemstone Only 

JA000055- 

JA000316 
1/2/4/5/6 

Exhibit 2 – Findings of Fact and 

Conclusions of Law and Judgment in 

Favor of APCO Construction Against 

Gemstone Development West, Inc. Only 

JA000317- 

JA000326 
6 

02-11-20 APCO’s Notice of Cross Appeal JA009164- 

JA010310 
120 

Exhibit 1 – Notice of Entry of Order (1) 

Granting APCO Construction, Inc.’s 

Motion for Attorney’s Fees and Costs; (2) 

Granting APCO Construction, Inc.’s 

Memorandum of Costs in Part (3) 

Granting Helix Electric of Nevada, LLC’s 

JA009168- 

JA009182 
114 
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Bates 

Number 
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Motion to Retax in Party (4) Granting 

Plaintiff-in-Intervention National Wood 

Productions, LLC’s Motion to Retax in 

Part and Denying in Part and (5) Granting 

National Wood Products, Inc.’s Motion to 

File a Surreply 

Exhibit 2 – Notice of Entry of Order 

Granting Helix Electric of Nevada’s 

Motion for Rule 54(b) Certification 

JA009183- 

JA00991 
120 

11-06-17 APCO Construction, Inc.’s Omnibus 

Motion in Limine  

JA000590 

JA000614 
9 

Exhibit 1 – Second Amended Notice of 

taking NRCP Rule 30(b)(6) Deposition of 

Person Most Knowledgeable for Zitting 

Brothers Construction, Inc. 

JA000615- 

JA000624 
9 

Exhibit 2 – Zitting Brothers Construction, 

Inc.’s Motion for Partial Summary 

Judgment Against APCO Construction 

JA000625- 

JA000646 
9 

Exhibit 3 – Excerpts from Samuel 

Zitting’s Deposition Transcript taken 

October 27, 2017 

JA000647- 

JA000678 
9/10 

Exhibit 4 – Statement of Facts 

Constituting Lien on Behalf of Buchele, 

Inc. 

JA000679- 

JA000730 
10 

Exhibit 5 – Subcontract Agreement dated 

April 17, 2007 

JA000731- 

JA000808 
10/11 

Exhibit 6 – Subcontract Agreement dated 

April 17, 2007 

JA000809- 

JA000826 
11/12 

Exhibit 7 – Email from Mary Bacon dated 

October 16, 2017 

JA000827- 

JA000831 
12 

Exhibit 8 – Email from Mary Bacon dated 

October 17, 2017 

JA000832- 

JA000837 
12 

Exhibit 9 – Email from Eric Zimbelman 

dated October 17, 2017 

JA000838- 

JA000844 
12 

Exhibit 10 – Special Master Report, 

Recommendation and District Court 

Order 

JA00845- 

JA000848 
12 
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Bates 

Number 
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Exhibit 11 – Plaintiff in Intervention, 

National Wood Products, Inc.’s Initial 

Disclosures Pursuant to NRCP 16.1 

JA000849- 

JA000856 
12 

Exhibit 12 – Plaintiff in Intervention, 

National Wood Products, Inc.’s First 

Supplemental Disclosures Pursuant to 

NRCP 16.1 

JA000857- 

JA000864 
12 

Exhibit 13 – Amended Notice of Taking 

NRCP Rule 30(b)(6) Deposition of 

Person Most Knowledgeable for Helix 

Electric of Nevada, LLC  

JA000865- 

JA000873 
12 

Exhibit 14 – Excerpts from Helix Electric 

of Nevada, LLC’s 30(b)(6) Witness 

Deposition Transcript taken July 20, 2017 

JA000874- 

JA000897 
12 

03-23-18 APCO Opposition to Helix Electric of 

Nevada, LLC’s Findings of Fact and 

Conclusions of Law 

JA006125- 

JA006172 
83/84 

08-16-19 APCO’s Opposition to Helix Electric of 

Nevada LLC’s Motion to (I) Re-Open 

Statistically Closed Case, (II) Dismiss 

All Unresolved Claims and/or (III) In 

the Alternative for a Rule 54(B) 

Certification as to Helix and APCO 

JA008811- 

JA008821 
114 

Exhibit 1 – Order to File Amended 

Docketing Statement 

JA008822- 

JA008824 
114 

Exhibit 2 – Order to Show Cause JA008825- 

JA008828 
114 

Exhibit 3 – Appellant/Cross-

Respondent’s Response to Order to Show 

Cause 

JA008829- 

JA008892 
114/115/116 

Exhibit 4 – Order Dismissing Appeal JA008893- 

JA008896 
116 

Exhibit 5 – Chart of Claims JA008897- 

JA008924 
116 

Exhibit 6 – Answer to Helix Electric’s 

Statement of Facts Constituting Lien and 

Third-Party Complaint and Camco 

JA008925- 

JA008947 
116/117 
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Number 
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Pacific Construction Company, Inc.’s 

Counterclaim 

Exhibit 7 – Answer to Cactus Rose’s 

Statement of Facts Constituting Notice of 

Lien and Complaint and Camco Pacific 

Construction Company Inc.’s 

Counterclaim  

JA008948- 

JA008965 
117 

Exhibit 8 – Answer to Heinaman Contract 

Glazing’s Statement of Facts Constituting 

Lien and Third-Party Complaint and 

Camco Pacific Construction’s 

Counterclaim 

JA008966- 

JA008986 
117/118 

Exhibit 9 – Findings of Fact and 

Conclusions of Law as to the Claims of 

Helix Electric of Nevada, LLC Against 

Camco Pacific Construction, Inc. 

JA008987- 

JA008998 
118 

Exhibit 10 – Findings of Fact and 

Conclusions of Law as to the Claims of 

Cactus Rose Construction Co., Inc. 

JA008998- 

JA009010 
118 

Exhibit 11 – Findings of Fact and 

Conclusions of Law as to the Claims of 

Heinaman Contract Glazing 

JA009011- 

JA009024 
118 

Exhibit 12 – Notice of Entry of Decision, 

Order and Judgment on Defendant Scott 

Financial Corporation’s Motion for 

Summary Judgment as to Priority of 

Liens 

JA009025- 

JA009038 
118 

Exhibit 13 – Findings of Fact and 

Conclusions of Law as to the Claims of 

Helix Electric and Cabenetec Against 

APCO 

JA009039- 

JA009110 
118/119 

Exhibit 14 – Order Granting Motion to 

Deposit Bond Penal Sum with Court, 

Exoneration of Bond and Dismissal 

JA009111- 

JA009113 
119 

Exhibit 15 – Order Approving 

Distribution of Fidelity and Deposit 

Company of Maryland’s Bond 

JA009114- 

JA009116 
119 
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Date Description 
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Number 
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06-15-18 APCO Construction, Inc.’s Opposition 

to Helix Electric of Nevada, LLC and 

Plaintiff in Intervention National 

Wood Products, Inc.’s Motions to 

Retax Costs 

JA006615- 

JA006637 
90/91 

Exhibit 1-A Declaration of Mary Bacon 

in Support of APCO’s Supplement to its 

Motion for Attorney’s Fees 

JA006635 

JA006638 
91 

Exhibit 1-B – Declaration of Cody 

Mounteer in Support of APCO’s 

Supplement to its Motion for Attorney’s 

Fees  

JA006639- 

JA006916 

91/92/93 

94/95/96 

11-14-17 APCO Construction, Inc.’s Opposition 

to Helix Electric of Nevada, LLC’s 

Motions in Limine Nos. 1-4 

JA000929- 

JA000940 
13/14 

Exhibit 1 – Excerpts from the Deposition 

Transcript of Mary Jo Allen taken July 

18, 2017 

JA000941- 

JA000966 
14/15/16 

Exhibit 2 – Helix Electric’s Manhattan 

West Billing/Payment Status through 

August 2008 

JA000967- 

JA000969 
16/17 

Exhibit 3 – Excerpts from the Deposition 

Transcript of Andrew Rivera taken July 

20, 2017 

JA000970- 

JA000993 
17/18/19 

08-21-17 APCO Construction’s Opposition to 

Peel Brimley Lien Claimants’ Partial 

Motion for Summary Judgment 

Precluding Defenses Based on Pay-if-

Paid Agreements 

JA000393- 

JA000409 

 

6/7 

Exhibit A – Excerpt from 30(b)(6) 

Witness for Helix Electric of Nevada, 

LLC taken July 20, 2017 

JA000410- 

JA000412 
7 

03-08-18 APCO Construction Inc.’s Post-Trial 

Brief 

JA006059- 

JA006124 
82/83 

11-15-17 APCO Construction, Inc.’s Reply in 

Support of its Omnibus Motion in 

Limine  

JA001133 

JA001148 
21 
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Bates 

Number 
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Exhibit 1 – Special Master Report 

Regarding Discovery Status 

JA001149- 

JA001151 
21 

Exhibit 2 – Notice of Taking NRCP Rule 

30(b)(6) Deposition of the Person Most 

Knowledgeable for Zitting Brothers 

Construction, Inc. 

JA001152- 

JA001160 
21 

06-29-18 APCO Construction, Inc.’s Reply in 

Support of its Motion for Attorney’s 

Fees and Costs Against Helix Electric 

of Nevada, LLC and Plaintiff in 

Intervention National Wood Products, 

Inc. 

JA007198- 

JA007220 
99 

Exhibit 1 – Invoice Summary by Matter 

Selection 

JA007221- 

JA007222 
99 

Exhibit 2 – Marquis Aurbach Coffing 

Invoice to APCO dated April 30, 2018 

JA007223- 

JA007224 
99 

04-26-10 CAMCO and Fidelity’s Answer and 

CAMCO’s Counterclaim 

JA000031- 

JA000041 
1 

11-14-17 Camco Pacific Construction Company, 

Inc.’s Opposition to Lien Claimants’ 

Motions in Limine Nos. 1-6 

JA000898- 

JA000905 
12 

Exhibit A – Nevada Construction 

Services Cost Plus GMP Contract 

Disbursement Agreement 

JA000906- 

JA000907 
12 

Exhibit B – Scott Financial Corporation’s 

April 28, 2009 letter to the Nevada State 

Contractor’s Board 

JA000908- 

JA000915 
2/13 

Exhibit C – E-mail from Alex Edelstein 

dated December 15, 2008 Re: Letter to 

Subs 

JA000916- 

JA000917 
13 

Exhibit D – Camco Pacific’s letter dated 

December 22, 2008 

JA000918- 

JA000920 
13 

Exhibit E – Order Approving Sale of 

Property 

JA000921- 

JA000928 
13 

02-11-20 Case Appeal Statement JA009157- 

JA009163 
120 
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08-08-18 Court’s Decision on Attorneys’ Fees 

and Cost Motions 

JA007262- 

JA007280 
100 

06-15-18 Declaration of S. Judy Hirahara in 

support of National Woods’s 

Opposition to APCO Construction’s 

Motion for Attorneys’ Fees and Costs 

JA007121- 

JA007189 
98 

06-13-13 Docket Entry and Minute Order 

Granting APCO’s Motion for 

Summary Judgment Against 

Gemstone 

JA000327 6 

04-25-18 Findings of Fact and Conclusions of 

Law and Order as the Claims of Helix 

Electric and Cabinetec Against APCO 

JA006194- 

JA006264 
84/85 

11-06-17 Helix Electric of Nevada’s Motion in 

Limine Nos. 1-4 

JA000534- 

JA000542 
8 

Exhibit 1 – Notice of Entry of Order JA000543- 

JA000549 
8 

Exhibit 2 – Helix Electric of Nevada, 

LLC’s Amended Notice of 30(b)(6) 

Deposition of APCO Construction 

JA000550 

JA000558 
8/9 

Exhibit 3 - Excerpts from Brian Benson 

Deposition Transcript taken June 5, 2017 

JA000559 

JA000574 
9 

Exhibit 4 – Excerpts from Mary Jo 

Allen’s Deposition Transcript taken July 

18, 2017 

JA000575- 

JA000589 
9 

06-01-18 Helix Electric of Nevada, LLC’s 

Motion for Attorneys’ Fees, Interest 

and Costs 

JA006551- 

JA006563 
90 

Exhibit 1 – Findings of Fact and 

Conclusions of Law and Order as to the 

Claims of Helix Electric of Nevada, LLC 

Against Camco Pacific Construction, Inc. 

JA006564- 

JA006574 
90 

Exhibit 2 – Memorandum of Costs and 

Disbursements (Helix Electric of Nevada, 

LLC) 

JA006575- 

JA006580 
90 

Exhibit 3 – Prime Interest Rate JA006581- 

JA006601 
90 
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Bates 

Number 
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Exhibit 4 – Declaration of Eric B. 

Zimbelman in Support of Helix Electric 

of Nevada, LLC’s Motion for Attorneys’ 

Fees, Interest and Costs 

JA006583- 

JA006588 
90 

Exhibit 5 – Summary of Fees JA006589- 

JA006614 
90 

08-06-19 Helix Electric of Nevada LLC’s Motion 

to (I) Re-Open Statistically Closed 

Case, (II) Dismiss All Unresolved 

Claims and/or (III) In the Alternative 

for a Rule 54(B) Certification as to 

Helix and APCO 

JA007316- 

JA007331 
101 

Exhibit 1 – Judgment [As to the Claims of 

Helix Electric of Nevada, LLC and 

Plaintiff in Intervention National Wood 

Products, Inc.’s Against APCO 

Construction, Inc. 

JA007332- 

JA007335 
101 

Exhibit 2 – ORDER: (1) Granting APCO 

Construction, Inc. Motion for Attorneys 

Fees and Costs (2) Granting APCO 

Construction, Inc.’s Memorandum of 

Costs in Part (3) Granting Helix Electric 

of Nevada LLC’s Motion to Retax in Part 

and Denying in Part and all related 

matters (4) Granting Plaintiff in 

Intervention National Wood Products 

LLC’s Motion to Retax in Part and 

Denying in Part -and-(5) Granting 

National Wood Products, Inc.’s Motion to 

File a Surreply 

JA007336- 

JA007344 
101 

Exhibit 3 - Notice of Appeal JA007345- 

JA007394 
101/102 

Exhibit 4 – Amended Notice of Appeal JA007395- 

JA007400 
102 

Exhibit 5A – 5F -Notices of Entry of 

Order as to the Claims of Cactus Rose 

Construction, Fast Glass, Inc., Heinaman 

Contract Glazing, Helix Electric of 

JA007401- 

JA007517 
102/103 
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Number 
Volume(s) 

Nevada, LLC, SWPPP Compliance 

Solutions, Inc., E&E Fire Protection 

Exhibit 6 – Order Dismissing Appeal in 

Part (Case No. 76276) 

JA007518- 

JA007519 
103 

Exhibit 7 – Order to Show Cause JA007520- 

JA007542 
103 

Exhibit 8 -Order Dismissing Appeal 

(Case No. 76276) 

JA007524- 

JA007527 
103 

Exhibit 9 – Notice of Entry of Order to 

Consolidate this Action with Case Nos. 

A574391, A574792, A57623. A58389, 

A584730, A58716, A580889 and 

A589195 

JA 007528- 

JA007541 
103 

Exhibit 10 (Part One)  JA007537- 

JA007542 
103 

Exhibit 10A – Docket 09A587168 

(Accuracy Glass & Mirror v. APCO) 

JA007543- 

JA007585 
103 

Exhibit 10B -Docket 08A571228 (APCO 

v. Gemstone) 
JA007586- 

JA008129 

103/104/105/ 

106/107/108 

109 

Exhibit 10C – Notice of Entry of Order to 

Consolidate this Action with Cases Nos 

A57. 4391, A574792, A577623, 

A583289, A584730, A587168, A580889 

and A589195 

JA008130- 

JA008138 
109 

Exhibit 10D – Notice of Entry of Joint 

Order Granting, in Part, Various Lien 

Claimants’ Motions for Partial Summary 

Judgment Against Gemstone 

Development West 

JA008139- 

JA008141 
109 

Exhibit 10 (Part Two) JA008142- 

JA008149 
109 

Exhibit 10E – 131 Nev. Advance Opinion 

70 

JA008150- 

JA008167 
109 

Exhibit 10F – Special Master Report 

Regarding Remaining Parties to the 

Litigation and Discovery Status 

JA008168- 

JA008170 
109 
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Bates 
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Exhibit 10EG – Notice of Entry of 

Granting Plaintiff’s Motion to Dismiss  

JA008171- 

JA008177 
109 

Exhibit 10H – Complaint re Foreclosure JA008178- 

JA008214 
109 

Exhibit 10I – First Amended Complaint 

re Foreclosure 

JA008215- 

JA008230 
109 

Exhibit 10J – APCO Construction’s 

Answer to Accuracy Glass & Mirror 

Company’s First Amended Complaint re 

Foreclosure 

JA008231- 

JA008265 
109/110 

Exhibit 10K –Answer to Accuracy Glass 

& Mirror Company, Inc.’s Complaint and 

Camco Pacific Construction, Inc.’s 

Counterclaim 

JA008266- 

JA008285 
110 

Exhibit 10L – Accuracy Glass & Mirror 

Company, Inc.’s Answer to Camco 

Pacific Construction Company’s 

Counterclaim  

JA008286- 

JA008290 
110 

Exhibit 10M – Helix Electric’s Amended 

Statement of Facts Constituting Lien and 

Third-Party Complaint  

JA008291- 

JA008306 
110 

Exhibit 10N – APCO Construction’s 

Answer to Helix Electric’s Amended 

Statement of Facts Constituting Lien and 

Third-Party Complaint  

JA008307- 

JA008322 
110 

Exhibit 10O – Answer to Helix Electric’s 

Statement of Facts Constituting Lien and 

Third-Party Complaint and Camco 

Pacific Construction Company Inc.’s 

Counterclaim 

JA008323- 

JA008338 
110 

Exhibit 10P – Notice of Entry of Helix 

Electric of Nevada, LLC’s Motion for 

Attorney’s Fees, Interest and Costs 

JA008339 

JA008347 
110 

Exhibit 10Q – Notice of Entry of 

Judgment [As to the claims of Helix 

Electric of Nevada, LLC Against Camco 

Construction Co., Inc.] 

JA008348- 

JA008367 
110 
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Exhibit 10R – Notice of Entry of 

Judgment [As to the Claims of Helix 

Electric of Nevada, LLC and Plaintiff in 

Intervention National Wood Products, 

Inc. Against APCO Construction, Inc.] 

JA008368- 

JA008378 
110 

Exhibit 10S – Findings of Fact and 

Conclusions of Law and Order as to the 

Claims of Helix Electric and Cabenetec 

Against APCO 

JA008379- 

JA008450 
110/111 

Exhibit 10T -WRG Design, Inc.’s 

Amended Statement of Facts Constituting 

Notice of Lien and Third-Party 

Complaint 

JA008451- 

JA008486 
111 

Exhibit 10U – APCO Construction’s 

Answer to WRG Design Inc.’s amended 

Statement of Facts Constituting Lien and 

Third-Party Complaint  

JA008468- 

JA008483 
111 

Exhibit 10V -Answer to WRG Design, 

Inc.’s Statement of Facts Constituting 

Lien, Third-Party Complaint and Camco 

Pacific Construction, Inc’s Counterclaim 

JA008484- 

JA008504 
111 

Exhibit 10W – Notice of Entry of 

Stipulation and Order Dismissal 

JA008505- 

JA008512 
111 

Exhibit 10X – WRG Design, Inc.’s 

Answer to Camco Pacific Construction 

Company, Inc.’s Counterclaim 

JA008513 

JA008517 
111 

Exhibit 10Y – Heinaman Contract 

Glazing’s Amended Statement of Facts 

Constituting Lien and Third-Party 

Complaint  

JA008518- 

JA008549 
111 

Exhibit 10Z – Answer to Heinaman 

Contract Glazing’s Statement of Facts 

Constituting Lien and Third-Party 

Complaint, and Camco Pacific 

Construction’s Counterclaim 

JA008531- 

JA008551 
111 
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Number 
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Exhibit 10AA – Notice of Entry of 

Granting Heinaman Glazing’s Motion for 

Attorneys’s Fees, Interest and Costs 

JA008552- 

JA008579 
111/112 

Exhibit 10BB -Notice of Entry of 

Judgment [As to the Claims of Heinaman 

Contract Glazing Against Camco 

Construction Co., Inc.] 

JA008561- 

JA008582 
112 

Exhibit 10CC – Heinaman Contract 

Glazing’s Answer to Camco Pacific 

Construction Company’s Counterclaim 

JA008583 

JA008588 
112 

Exhibit 10DD - Bruin Painting 

Corporation's Amended Statement of 

Facts Constituting Notice of Lien and 

Third-Party Complaint 

JA008589- 

JA00861 
112 

Exhibit 10EE – Answer to Bruin Painting 

Corporation's Amended Statement of 

Facts Constituting Notice of Lien and 

Third-Party Complaint and Camco 

Pacific Construction, Inc.’s Counterclaim 

JA008602- 

JA008621 
112 

Exhibit 10FF – Voluntary Dismissal of 

Fidelity and Deposit Company of 

Maryland Only from Bruin Painting 

Corporation's Amended Statement of 

Facts Constituting Notice of Lien and 

Third-Party Complaint Without Prejudice 

JA008622- 

JA008624 
112 

Exhibit 10GG – HD Supply Waterworks’ 

Amended Statement of Facts Constituting 

Lien and Third-Party Complaint 

JA008625- 

JA008642 
112 

Exhibit 10HH – APCO Construction’s 

Answer to HD Supply Waterworks’ 

Amended Statement of Facts Constituting 

Lien and Third-Party Complaint 

JA008643- 

JA008657 
112 

Exhibit 10II – Amended Answer to HD 

Supply Waterworks’ Amended Statement 

of Facts Constituting Lien and Third-

Party Complaint 

JA008658- 

JA008664 
112 
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Number 
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Exhibit 10JJ -Defendants Answer to HD 

Supply Waterworks’ Amended Statement 

of Facts Constituting Lien and Third-

Party Complaint  

JA008665- 

JA008681 
112 

Exhibit 10KK – Stipulation and Order to 

Dismiss E & E Fire Protection, LLC Only 

Pursuant to the Terms State Below 

JA008682- 

JA008685 
112 

Exhibit 10LL – HD Supply Waterworks, 

LP’s Voluntary Dismissal of Platte River 

Insurance Company Only Without 

Prejudice 

JA008686- 

JA008693 
112 

Exhibit 10MM – Scott Financial 

Corporation’s Answer to HD Supply 

Waterworks’ Amended Statement of 

Facts Constituting Lien and Third-Party 

Complaint  

JA008694- 

JA008717 
112/113 

Exhibit 10NN-Notice of Appeal JA008718 

JA008723 
113 

Exhibit 10OO – Amended Notice of 

Appeal 

JA008724- 

JA008729 
113 

Exhibit 10PP – Notice of Cross Appeal JA008730- 

JA008736 
113 

Exhibit 10QQ – Motion to Suspend 

Briefing Pending Outcome of Order to 

Show Cause in Supreme Court Case No. 

76276 

JA008737- 

JA008746 
113 

Exhibit 11 – Order to Consolidate this 

Action with Case Nos.  A574391, 

A574792, A57623. A58389, A584730, 

A58716, A580889 and A589195 

JA008747- 

JA008755 
113 

Exhibit 12 – Stipulation and Order to 

Dismiss Third-Party Complaint of 

Interstate Plumbing & Air Conditioning, 

LLC Against APCO Construction, Inc. 

with Prejudice 

JA00875- 

JA008758 
113 

Exhibit 13 – Stipulation and Order with 

Prejudice 

JA008759- 

JA008780 
113 
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Exhibit 14 – Docket/United 

Subcontractors, Inc. dba Skyline 

Insulation’s Motion to Enforce 

Settlement Agreement and Enter 

Judgment 

JA008762- 

JA008788 
113 

Exhibit 15 – Notice of Entry of Order 

Granting Motion for 54(b) Certification 

and for Stay Pending Appeal 

JA008789- 

JA008798 
113 

Exhibit 16 – Notice of Appeal JA008799- 

JA008810 
113 

05-08-18 Helix Electric of Nevada, LLC’s 

Motion to Retax Costs Re: Defendant 

APCO Construction’s Memorandum 

of Costs and Disbursements  

JA006509- 

JA006521 
89 

06-21-18 Helix Electric of Nevada, LLC’s Notice 

of Non-Opposition to its Motion for 

Attorney’s Fees, Interest and Costs 

JA007193- 

JA007197 
99 

06-15-18 Helix Electric of Nevada, LLC’s 

Opposition to APCO Construction’s 

Motion for Attorneys’ Fees and Costs  

JA006917 – 

JA006942 
96 

Exhibit 1 – Notice of Entry of Staying the 

Case, Except for the Sale of the Property, 

Pending Resolution of the Petition before 

the Nevada Supreme Court 

JA006943- 

JA006948 
96 

Exhibit 2 – Notice of Entry of Denying 

APCO Construction’s Motion for Partial 

Summary Judgment Re: Lien Foreclosure 

Claims 

JA006949- 

JA006954 
96 

Exhibit 3 – Supreme Court filing 

notification Joint Petition for Writ of 

Mandamus filed 

JA006955- 

JA006958 
96 

Exhibit 4 – Order Denying En Banc 

Reconsideration 

JA006959- 

JA006963 
96 

Exhibit 5 – Notice of Entry of Order 

Granting Peel Brimley Lien Claimants’ 

Motion for Partial Summary Judgment 

JA006964- 

JA006978 
96 
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Precluding Defenses Based on Pay-if-

Paid Agreements 

Exhibit 6A – Interstate Plumbing and Air 

Conditioning, LLC’s Response to Special 

Master Questionnaire 

JA006977- 

JA006980 
96 

Exhibit 6B – Nevada Prefab Engineers, 

Inc.’s Response to Special Master 

Questionnaire 

JA006981- 

JA006984 
96 

Exhibit 6C – Zitting Brothers 

Construction, Inc.’s Response to Special 

Master Questionnaire 

JA006985- 

JA006993 
96/97 

Exhibit 6D – Noorda Sheet Metal’s 

Notice of Compliance 

JA006994 

JA007001 
97 

Exhibit 6 E – Unitah Investments, LLC’s 

Special Master Questionnaire 

JA007002- 

JA007005 
97 

Exhibit 7A – Motion to Appoint Special 

Master 

JA007006- 

JA007036 
97 

Exhibit 7B – Letter from Floyd A. Hale 

dated August 2, 2016 

JA007037- 

JA007060 
97 

Exhibit 7C – Special Master Report 

Regarding Remaining Parties to the 

Litigation, Special Master 

Recommendation and District Court 

Order Amended Case Agenda 

JA007042- 

JA007046 
97 

Exhibit 8 – Notice of Entry of Order 

Granting Plaintiff’s Motion to Dismiss 

JA007047 

JA007053 
97 

Exhibit 9 – Stipulation and Order for 

Dismissal with Prejudice 

JA007054- 

JA007056 
97 

Exhibit 10 – Stipulation and Order to 

Dismiss Third-Party Complaint of 

Interstate Plumbing & Air Conditioning, 

LLC Against APCO Construction, Inc. 

with Prejudice 

JA007057- 

JA007059 
97 

Exhibit 11 – Notice of Entry of Order 

Granting in Part and Denying in Part 

APCO Construction’s Omnibus Motion 

in Limine  

JA007060- 

JA007088 
97 
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Bates 

Number 
Volume(s) 

Exhibit 12 – Notice of Entry of Order 

Granting in Part and Denying in Part 

Helix Electric of Nevada, LLC’s Motion 

in Limine (against APCO Construction) 

JA007070- 

JA007078 
97 

Exhibit 13 – Notice of Entry of Order 

Denying APCO Constructions’ Motion 

for Partial Summary Judgment Re: Lien 

Foreclosure Claims  

JA007079- 

JA007084 
97 

Exhibit 14 – Notice of Entry of Order 

Denying APCO Construction’s Motion 

for Reconsideration of Order Granting 

Partial Summary Judgment Precluding 

Defenses Based on Pay-if-Paid 

Agreements 

JA007085- 

JA007087 
97 

Exhibit 15 – Notice of Association of 

Counsel 

JA007088- 

JA007094 
97 

11-14-17 Helix Electric of Nevada’s Opposition 

to APCO Construction’s Omnibus 

Motion in Limine  

JA000994- 

JA001008 
20 

Exhibit 1 – Excerpts from the Deposition 

Transcript of Brian Benson taken June 5, 

2017 

JA001009- 

JA001042 
20 

Exhibit 2 - Excerpts from the Deposition 

Transcript of Brian Benson taken June 5, 

2017 

JA001043- 

JA001055 
20 

Exhibit 3 – Special Master Order 

Requiring Completion of Questionnaire 

JA001056- 

JA001059 
20 

Exhibit 4 – Excerpts from the Deposition 

Transcript of the 30(b)(6) Witness for 

Helix Electric of Nevada taken July 20, 

2017 

JA001060- 

JA001064 
20 

Exhibit 5 - Excerpts from the Deposition 

Transcript of David E. Parry taken June 

20, 2017 

JA001065 

JA001132 
20/21 

08-29-19 Helix Electric of Nevada LLC’s Reply 

to APCO’s Opposition to Helix Electric 

of Nevada LLC’s Motion to (I) Re-

JA009117- 

JA009123 
119 
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Open Statistically Closed Case, (II) 

Dismiss All Unresolved Claims and/or 

(III) In The Alternative for a Rule 

54(B) Certification as to Helix and 

APCO 

06-29-18 Helix Electric of Nevada, LLC’s Reply 

Re: Motion to Retax 

JA007225- 

JA007237 
100 

03-23-18 Helix Electric of Nevada, LLC’s 

Responses to APCO Construction’s 

Post-Trial Brief 

JA006173- 

JA006193 
84 

06-24-09 Helix Electric’s Statement of Facts 

Constituting Lien and Third-Party 

Complaint 

JA000001- 

JA000015 
1 

01-12-18 Joint Pre-Trial Memorandum [for 

APCO Construction, Inc., the Peel 

Brimley Lien Claimants and National 

Wood Products, LLC ONLY] 

JA001574- 

JA001594 
27/28 

Exhibit 1 – Exhibit List APCO JA001595- 

JA001614 
28 

Exhibit 2 – Helix Trial Exhibits JA001615- 

JA001616 
28 

Exhibit 3 – Exhibit List Plaintiff in 

Intervention National Wood Products, 

Inc. 

JA001617- 

JA001635 
28 

Exhibit 4 – Cactus Rose Trial Exhibits JA001636- 

JA001637 
28 

Exhibit 5 – Heinaman Trial Exhibits JA001638- 

JA001639 
28 

Exhibit 6 – Fast Glass Trial Exhibits JA001640- 

JA001641 
28 

Exhibit 7 – SWPPP Trial Exhibits JA001642- 

JA001643 
28 

Exhibit 8 - Order Granting in Part and 

Denying in Part APCO Construction's 

Omnibus Motion in Limine  

JA001644- 

JA001647 
28 
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Bates 

Number 
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Exhibit 9 - Amended nunc pro tunc order 

regarding APCO Construction, Inc.'s 

Omnibus Motion in Limine No. 7 

JA001648- 

JA001650 
28 

Exhibit 10 - Order Granting in Part and 

Denying in part Helix Electric of Nevada, 

LLC’s Motions in Limine 1-4 (Against 

APCO Construction) 

JA001651- 

JA001653 
28 

Exhibit 11 - order granting Peel Brimley 

Lien Claimants' Motion in Limine Nos.1-

6 (against Camco Pacific Construction, 

Inc.) 

JA001654- 

JA001657 
28 

Exhibit 12 - Order Granting Plaintiff in 

Intervention, National Wood Products, 

Inc.’s Motion in Limine  

JA001658- 

JA001660 
28 

Exhibit 13 - Order Granting Peel Brimley 

Lien Claimants' Motion for Partial 

Summary Judgment Precluding Defenses 

Based on Pay-if-Paid Agreements 

JA001661- 

JA00167 
28/9/29 

03-08-18 Letter to Judge Denton submitting 

APCO Construction, Inc.’s Proposed 

Findings of Fact and Conclusions of 

Law  

JA005986- 

JA006058 
8/821 

03-08-18 Letter to Judge Denton submitting 

Helix Electric of Nevada, LLC’s 

(Proposed) Findings of Fact and 

Conclusions of Law  

JA005953- 

JA005985 
81 

01-04-18 Motion for Reconsideration of Court’s 

Order Granting Peel Brimley Lien 

Claimants’ Partial Motion for 

Summary Judgment to Preclude 

Defenses based on Pay-if-Paid 

provision on an Order Shortening 

Time  

JA001199- 

JA001217 
22 

Exhibit 1 – Subcontract Agreement 

(Helix Electric of Nevada, LLC) 

JA001218- 

JA001245 
22/23/24 

Exhibit 2 – Subcontract Agreement 

(Zitting Brothers) 

JA001246- 

JA001263 
24 
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Number 
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Exhibit 3 – Subcontract Agreement 

(CabineTec) 

JA001264- 

JA001281 
24/25 

Exhibit 4 – Amended Notice of Lien  JA001282- 

JA001297 
25 

Exhibit 5 - Amended NOL JA001298- 

JA001309 
25 

Exhibit 6 – Notice of Lien  JA001310- 

JA001313 
25 

Exhibit 7 – Order Approving Sale of 

Property 

JA001314- 

JA001376 
25/26 

Exhibit 8 – Order Releasing Sale 

Proceeds from Court Controlled Escrow 

Account 

JA001377- 

JA001380 
26 

Exhibit 9 – Order Denying En Banc 

Reconsideration 

JA001381- 

JA001385 
26 

Exhibit 10 – Order Granting Peel Brimley 

Lien Claimants’ Motion for Partial 

Summary Judgment Precluding Defenses 

Based on Pay-if-Paid Agreements 

JA001386- 

JA001392 
26 

Exhibit 11 – Notice of Entry of Findings 

of Fact and Conclusions of Law and 

Judgment 

JA001393- 

JA001430 
26 

Exhibit 12 – Order Big D Construction 

Corp.’s Motion for Attorney’s Fees, 

Costs and Interest Pursuant to Judgment 

JA001431- 

JA001435 
26 

Exhibit 13 – Appellant’s Opening Brief 

(Padilla v. Big D) 

JA001436- 

JA001469 
26 

Exhibit 14 – Respondent’s Answering 

Brief 

JA001470- 

JA001516 
26/27 

Exhibit 15 – Appellant’s Reply Brief 

(Padilla v. Big D) 

JA001517- 

JA001551 
27 

01-29-20 Notice of Appeal JA009132- 

JA009136 
119/120 

Exhibit A – Notice of Entry of Judgment 

[As to the Claims of Helix Electric of 

Nevada, LLC and Plaintiff in Intervention 

JA009137- 

JA009166 
120 
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National Wood Products, Inc.’s Against 

APCO Construction, Inc.] 

Exhibit [C] – Notice of Entry of Order 

Granting Helix Electric of Nevada’s Rule 

54(b) Certification 

JA009148- 

JA009156 
120 

05-31-18 Notice of Entry of Judgment [As to the 

Claims of Helix Electric of Nevada, 

LLC Against Camco Construction, 

Co., Inc.] 

JA006522 

JA006540 
89 

06-01-18 Notice of Entry of Judgment [As to the 

Claims of Helix Electric of Nevada, 

LLC and Plaintiff in Intervention 

National Wood Products, Inc.’s 

Against APCO Construction, Inc.] 

JA006541 

JA006550 
90 

09-28-18 Notice of Entry of Order (1) Granting 

APCO Construction, Inc.’s Motion for 

Attorneys’ Fees and Costs (2) Granting 

APCO Construction, Inc.’s 

Memorandum of Costs in Part (3) 

Granting Helix Electric of Nevada, 

LLC’s Motion to Retax in Part and 

Denying in Part (4) Granting Plaintiff 

in Intervention National Wood 

Products, LLC’s Motion to Retax in 

Part and Denying in Part and (5) 

Granting National Wood Products, 

Inc.’s Motion to File a Surreply 

JA007281- 

JA007299 
100 

12-29-17 Notice of Entry of Order Granting in 

Part and Denying in Part APCO 

Construction’s Omnibus Motion in 

Limine  

JA001178- 

JA001186 
22 

07-02-18 Notice of Entry of Order Granting 

Helix Electric of Nevada, LLC’s 

Motion for Attorneys’ Fees, Interest 

and Costs 

JA007238- 

JA007245 
100 

01-03-20 Notice of Entry of Order Granting 

Helix Electric of Nevada, LLC’s 

Motion for Rule 54(b) Certification 

JA009124- 

JA009131 

119 
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01-03-18 Notice of Entry of Order Granting Peel 

Brimley Lien Claimants’ Motion for 

Partial Summary Judgment 

Precluding Defenses Based on Pay-if-

Paid Agreements 

JA001187- 

JA001198 
22 

12-29-17 Notice of Entry of Order Granting in 

Part and Denying in Part Helix Electric 

of Nevada, LLC’s Motion in Limine 1-

4  

JA001170- 

JA001177 
22 

12-29-17 Notice of Entry of Order Granting Peel 

Brimley Lien Claimants’ Motion in 

Limine 1-6 

JA001161- 

JA001169 
22 

01-19-18 Order Denying APCO Construction’s 

Motion for Reconsideration of Order 

Granting Partial Summary Judgment 

Precluding Defenses Based on Pay-if-

Paid Agreements 

JA005282- 

JA005283 
78 

07-12-19 Order Dismissing Appeal (Case No. 

76276) 

JA007332- 

JA007334 
101 

07-02-10 Order Striking Defendant Gemstone 

Development West, Inc.’s Answer and 

Counterclaim and Entering Default 

JA000042- 

JA000043 
1 

08-02-17 Peel Brimley Lien Claimants’ Motion 

for Partial Summary Judgment 

Precluding Defenses Based on Pay-if-

Paid Agreements and Ex Parte 

Application for Order Shortening 

Time  

JA000328- 

JA000342 
6 

Exhibit 1 – APCO Construction’s 

Answers to Helix Electric of Nevada, 

LLC’s First Request for Interrogatories 

JA000343- 

JA00379 
6 

Exhibit 2 – Camco Pacific Construction 

Company, Inc.’s Responses to Helix 

Electric of Nevada, LLC’s Interrogatories 

JA000380- 

JA000392 
6 

11-06-17 Peel Brimley Lien Claimants’ Motion 

in Limine Nos. 1-6  

JA000419- 

JA000428 
7 

Exhibit 1 – Notice of Entry of Order JA000429 7 



Page 65 of 77 

Date Description 
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JA000435 

Exhibit 2 – Amended Notices of 30(b)(6) 

Deposition of Camco Pacific 

Construction Company, Inc. from Cactus 

Rose Construction, Inc., Fast Glass, 

Inc.’s, Heinaman Contract Glazing, Inc. 

and Helix Electric of Nevada, LLC’s 

JA000436- 

JA000472 
7/8 

Exhibit 3 – Excerpt from David E. Parry’s 

Deposition Transcript taken June 20, 

2017 

JA000473 

JA00489 
8 

Exhibit 4 – Cactus Rose Construction, 

Inc.’s First Set of Request for Admissions 

to Camco Pacific Construction 

JA00490 

JA000500 
8 

Exhibit 5 – Fast Glass, Inc.’s First Set of 

Request for Admissions to Camco Pacific 

Construction 

JA000501- 

JA000511 
8 

Exhibit 6 – Heinaman Contract Glazing, 

Inc.’s First Set of Request for Admissions 

to Camco Pacific Construction 

JA000512- 

JA000522 
8 

Exhibit 7 – Helix Electric of Nevada, 

LLC’s First Set of Request for 

Admissions to Camco Pacific 

Construction 

JA000523- 

JA000533 
8 

09-28-17 Peel Brimley Lien Claimants’ Reply to 

Oppositions to Motion for Partial 

Summary Judgment Precluding 

Defenses Based on Pay-if-Paid 

Agreements 

JA000413- 

JA00418 
7 

01-09-18 Peel Brimley Lien Claimants’ 

Opposition to APCO Construction’s 

Motion for Reconsideration of Order 

Granting Partial Summary Judgment 

Precluding Defenses Based on Pay-if-

Paid Agreements 

JA001552- 

JA001560 
27 

06-18-18 Plaintiff in Intervention National 

Wood Products, Inc.’s Joinder to Helix 

Electric of Nevada, LLC’s Opposition 

JA007190- 

JA007192 
99 
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to APCO Construction’s Motion for 

Attorneys’ Fees and Costs  

06-15-18 Plaintiff in Intervention National 

Wood Products, Inc.’s Opposition to 

APCO Construction’s Motion for 

Attorneys’ Fees and Costs  

JA007095- 

JA007120 
97/98 

07-19-18 Plaintiff-in-Intervention National 

Wood Products, Inc.’s Surreply to 

APCO Construction’s Reply to 

Plaintiff-in-Intervention National 

Wood Products, Inc.’s Opposition to 

Motion for Attorney’s Fees and Costs 

JA007246- 

JA007261 
100 

01-10-18 Reply in Support of Motion for 

Reconsideration of Court’s Order 

Granting Peel Brimley Lien Claimants’ 

Partial Motion for Summary Judgment 

to Preclude Defenses Based on Pay-if-

Paid Provisions on an Order 

Shortening Time  

JA001561- 

JA001573 
27 

01-18-18 Stipulation and Order Regarding Trial 

Exhibit Admitted into Evidence 

JA002199- 

JA002201 
36 

Exhibit 1 – Exhibit List APCO JA002208- 

JA002221 
36 

Exhibit 2 – Helix Trial Exhibits JA002222- 

JA002223 
36 

Exhibit 3 – Exhibit List Plaintiff in 

Intervention National Wood Products, 

Inc. 

JA002224- 

JA002242 
36/37 

APCO TRIAL EXHIBITS: 

APCO Related Exhibits:   

Trial Exhibit 7 - Letter from Scott 

Financial to APCO re: Loan Status 
JA002243 37 

Trial Exhibit 8 - APCO Pay Application 

No. 10 as submitted to Owner 

JA002244- 

JA002282 
37/38 

Trial Exhibit 12 and 107 - Email from C. 

Colligan to Subcontractors re: 

Subcontractor Concerns 

JA002283- 

JA002284 
38 
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Trial Exhibit 17 – Video (Construction 

Project) 
JA002285 N/A 

Trial Exhibit 18 – Video (Construction 

Project) 
JA002286 N/A 

Trial Exhibit 19 – Video (Construction 

Project) 
JA002287 N/A 

Trial Exhibit 20 – Video (Construction 

Project) 
JA002288 N/A 

Trial Exhibit 21 – Video (Construction 

Project) 
JA002289 N/A 

Trial Exhibit 22 – Video (Construction 

Project) 
JA002290 N/A 

Trial Exhibit 29 - Email from J. Robbins 

to Subcontractors re: Billing Cut-Off for 

August Billing 

JA002285 39 

Trial Exhibit 30 - Camco Pay Application 

No. 11 NCS-Owner Approved with NCS 

Draw Request 

JA002286- 

JA002306 
39 

Trial Exhibit 32 and 125 - Photo re: 

Building 8 & 9, Interior (Showing 

drywall still not completed and no 

electrical trim or fixture installed) 

JA002307- 

JA002308 
39 

Trial Exhibits 33 and 126 - Photo re: 

Building 8 & 9, Interior (Showing 

drywall still not completed) 

JA002309- 

JA002310 
39 

Exhibit 34 and 128 - Photo re: Building 8 

& 9, Interior (Showing drywall still not 

completed) 

JA002311- 

JA002312- 
40 

Trial Exhibit 35 - Photo re: Building 8 & 

9, Interior (Showing drywall still not 

completed and no electrical trim or 

fixtures installed) 

JA002313- 

JA002314 
40 

Exhibit 36 and 130 -Photo re: Building 8 

& 9, Interior (Showing drywall still not 

completed and no electrical trim or 

fixtures installed) 

JA002315- 

JA002316 
40 
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Trial Exhibits 37 and 131 -Photo re: 

Building 8 & 9, Interior (Showing 

drywall still not completed and no 

electrical trim or fixtures installed) 

JA002317- 

JA002318 
40 

Trial Exhibits 38 and 132 - Photo re: 

Building 8 & 9, Interior (Showing 

drywall still not completed and no 

electrical trim or fixtures installed) 

JA002319- 

JA002320 
41 

Trial Exhibit 39 -Email from K. Costen to 

Subcontractors informing that Manhattan 

West Project no longer open 

JA002321- 

JA002322 
41 

Trial Exhibit 40- Letter from D. Parry to 

Subcontractors Re: Funding Withdrawn 

JA002323 

JA002326 
41 

HELIX Related Exhibits:  41 

Trial Exhibit 46 - Helix Pay Application 

No. 16713-008R1 with Proof of Payment 

JA002327- 

JA002345 
41 

Trial Exhibit 47 - Helix Pay Application 

No. 16713-009R1 with Proof of Payment 

JA002346- 

JA002356 
41 

Trial Exhibit 48 - Email from R. Nickerl 

to B. Johnson Re: Work Suspension 

Directive 

JA002357- 

JA002358 
41 

Trial Exhibit 49 -Helix Pay Application 

No. 16713-010R2 with Proof of Payment 

JA002359- 

JA002364 
41/42 

Trial Exhibit 50 - Unconditional Waiver 

and Release re: Pay Application No. 8 

with Copy of Payment 

JA002365- 

JA002366 
42 

Trial Exhibit 51 - Photo re: Building 8 & 

9, South (No Exterior fixtures installed. 

Helix billed out at 90%) 

JA002367- 

JA002368 
42 

Trial Exhibit 52 -Photo re: Building 8 & 

9, North (No Exterior fixtures installed. 

Helix billed out at 90%) 

JA002369- 

JA002370 
42 

Trial Exhibit 53 -Photo re: Building - 2 & 

3, West (No Exterior fixtures installed. 

Helix billed out at 90%) 

JA002371- 

JA002372 
42 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 54 - Photo re: Building - 2 

& 3, East (No Exterior fixtures installed. 

Helix billed out at 90%) 

JA002373- 

JA002374 
42 

Trial Exhibit 55 - Photo re: Building 2 & 

3, East (No Exterior fixtures installed. 

Helix billed out at 90%) 

JA002375- 

JA002376 
42 

Trial Exhibit 56 - Photo re: Building 8 & 

9, North (No Exterior fixtures installed. 

Helix billed out at 90%) 

JA002377- 

JA002378 
42 

Trial Exhibit 57 - Photo re: Building 2 & 

3, and 8 & 9, North (No Exterior fixtures 

installed. Helix billed out at 90%) 

JA002379- 

JA002381 
42 

Trial Exhibit 58 - Helix Pay Application 

No. 16713-011R1 submitted to Owner 

JA002382- 

JA002391 
42 

Trial Exhibit 59 - Helix Pay Application 

No. 16713-011R1 given to Camco with 

Proof of Payment 

JA002392- 

JA002405 
43 

Trial Exhibit 60 - Helix Retention Rolled 

to Camco 

JA002406- 

JA002415 
43 

Trial Exhibit 61 - Unconditional Waiver 

and Release re: all Invoices through June 

30, 2008 with Proof of Payment 

JA002413- 

JA002415 
43 

Trial Exhibit 62 - Photo re: Building 8 & 

9, South 

JA002416- 

JA002417 
43 

Trial Exhibit 63 - Photo re: Building 2 & 

3, West 

JA002418- 

JA002419 
43 

Trial Exhibit 64 - Photo re: Building 2 & 

3, West 

JA002420- 

JA002421 
43 

Trial Exhibit 65 - Photo re: Building 2 & 

3, South 

JA002422- 

JA002423 
43 

Trial Exhibit 66 - Letter of transmittal 

from Helix to APCO re: Helix Pay 

Application No. 16713-011R1 

JA002424- 

JA002433 
43 

Trial Exhibit 67 - Photo re: Building 8 & 

9, West (No exterior fixtures installed. 

Helix billed out 90%) 

JA002435- 

JA002436 
43 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 68 -Photo re: Building 8 & 

9, West (No exterior fixtures installed. 

Helix billed out 90%) 

JA002437- 

JA002438 
43 

Trial Exhibit 69 - Photo re: Building 2 & 

3, East (No exterior fixtures installed. 

Helix billed out 90%) 

JA002439- 

JA002440 
43 

Trial Exhibit 70 - Photo re: Building 8 & 

9, South (No exterior fixtures installed. 

Helix billed out 90%) 

JA002441- 

JA002442 
43 

Trial Exhibit 71 - Photo re: Building 8 & 

9, West (No exterior fixtures installed. 

Helix billed out 90%) 

JA002443- 

JA002444 
43 

Trial Exhibit 72 - Photo re: Building 2 & 

3, East (No exterior fixtures installed. 

Helix billed out 90%) 

JA002445- 

JA002446 
43 

Trial Exhibit 73 - Photo re: Building 8 & 

9, West (No exterior fixtures installed. 

Helix billed out 90%) 

JA002447- 

JA002448 
43 

Trial Exhibit 74 - Photo re: Building 2 & 

3, East (No exterior fixtures installed. 

Helix billed out 90%) 

JA002448- 

JA002449 
43 

Trial Exhibit 75 - Unconditional Release 

re: Pay Application No. 16713-011R1 

with Proof of Payment 

JA002450- 

JA002456 
43 

Exhibit 77 - Helix Statement of Facts 

Constituting Notice of Lien and Third-

Party Complaint 

JA002457- 

JA002494 43 

Zitting Brothers Related Exhibits:   

Trial Exhibit 100 - Check No. 14392 

payable to Zitting ($27,973.80); Progress 

Payment No. 7 

JA002495- 

JA002497 
44 

Trial Exhibit 101 - Email from R. Nickerl 

to R. Zitting re: Change Orders 

JA002498- 

JA002500 
44 

Trial Exhibit 102 -Email from L. Lynn to 

J. Griffith, et al. re: Change Order No. 

00011 “pending” 

JA002501- 

JA002503 
44 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 103- Email from R. Zitting 

to R. Nickerl re: change orders adjusted to 

$30 per hour  

JA002504- 

JA002505 
44 

Trial Exhibit 104 - Email from R. Zitting 

to R. Nickerl re: change orders adjusted to 

$30 per hour with copies of change orders 

JA002506- 

JA002526 
44 

Trial Exhibit 105 - Ex. C to the 

Ratification – Zitting Quotes 

JA002527- 

JA002528 
44 

Trial Exhibit 106 - Unconditional Lien 

Release – Zitting ($27,973.80)  
JA002529 

44 

Trial Exhibit 108 - Photo of Video 

(Construction Project) 

JA002530- 

JA002531 

44 

Trial Exhibit 109 - Photo of Video 

(Construction Project) 

JA002532- 

JA002533 

44 

Trial Exhibit 110 - Photo of Video 

(Construction Project) 

JA002534- 

JA002535 

44 

Trial Exhibit 111 - Photo of Video 

(Construction Project) 

JA002536- 

JA002537 

44 

Trial Exhibit 112 - Photo of Video 

(Construction Project) 

JA002538- 

JA002539 

44 

Trial Exhibit 113 -Photo of Video 

(Construction Project)  

JA002550- 

JA002541 

44 

Trial Exhibit 114 -Photo of Video 

(Construction Project) 

JA002542- 

JA002543 

44 

Trial Exhibit 115 - Progress Payment No. 

9 Remitted to Zitting 

JA002544- 

JA002545 

44 

Trial Exhibit 116 - Ratification and 

Amendment of Subcontract Agreement 

between Buchele and Camco 

JA002546- 

JA002550 

44 

Trial Exhibit 117 - C to the Ratification  JA002551- 

JA002563 

44 

Trial Exhibit 118 - Q&A from Gemstone 

to subcontracts 

JA002564- 

JA002567 
44 

Trial Exhibit 119 - Check No. 528388 

payable to APCO ($33,847.55) – 

Progress Payment No. 8.1 and 8.2  

JA002568- 

JA002571 
44 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 120 - Tri-City Drywall Pay 

Application No. 7 to APCO as submitted 

to Owner. Show percentage complete for 

Zitting 

JA002572- 

JA002575 
44/45 

Trial Exhibit 127 - Photo of Video 

(Construction Project) 

JA002576- 

JA002577 
45/46 

Trial Exhibit 128 - Photo of Video 

(Construction Project) 

JA002578- 

JA002579 
46 

Trial Exhibit 129 - Photo of Video 

(Construction Project) 

JA002580- 

JA002581 
46 

Trial Exhibit 138 - Memo from Scott 

Financial to Nevada State Contractors 

Board Re: Explanation of Project 

Payment Process 

JA002582- 

JA002591 
46 

Trial Exhibit 152 -Terms & Conditions 

modified by APCO, Invoices and Check 

Payment 

JA002592- 

JA002598 
46 

National Wood Products Related 

Exhibits: 
  

Trial Exhibit 160 - Documents provided 

for settlement 

JA002599- 

JA002612 
46 

CAMCO Related Exhibits:   

Trial Exhibit 163 - Camco Pay 

Application No. 12 to Gemstone 

JA002613- 

JA002651 
46/47 

Trial Exhibit 165 - Letter from D. Parry 

to A. Edelstein re: Gemstone losing 

funding for project 

JA002652- 

JA002653 
47 

Trial Exhibit 166 - Letter from D. Parry 

to G. Hall re: withdrawal of funding 

JA002654 

JA002656 
47 

Helix Related Exhibits:  47 

Trial Exhibit 169 - Helix Exhibit to 

Standard Subcontract Agreement with 

Camco 

JA 002665 

JA002676 
47/48 

Trial Exhibit 170 - Subcontract 

Agreement between Helix and Camco 

(unsigned) 

JA002677- 

JA002713 
48 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 171 - Work Order No. 100 JA002714- 

JA002718 
48 

Trial Exhibit 172 - Letter from J. Griffith 

to Victor Fuchs Re: Gemstone’s intention 

to continue retention of Helix w/copy of 

Ratification and Amendment of 

Subcontract Agreement 

JA002719- 

JA002730 
48 

Trial Exhibit 173 - Helix Pay Application 

No. 16713-012 to Camco with proof of 

payment 

JA002731- 

JA002745 
48 

Trial Exhibit 174 - Helix Change Order 

Request No. 28 

JA002746- 

JA002747 
48 

Trial Exhibit 175 - Change Notice No. 41 JA002748- 

JA002751 
48 

Trial Exhibit 176 - Helix Pay Application 

No. 16713-013 to Camco 

JA002752- 

JA002771 
48/49 

Trial Exhibit 177 - Helix Pay Application 

No. 16713-014 to Camco 

JA002772- 

JA002782 
49 

Trial Exhibit 178 - Camco’s letter to 

Helix rejecting Pay Application No. 

16713-015 with attached copy of Pay 

Application 

JA002783 

JA002797 
49 

National Wood/Cabinetec Related 

Exhibits: 
  

Trial Exhibit 184 - Ratification and 

Amendment of Subcontract Agreement 

between CabineTec and Camco (fully 

executed copy) 

JA002798- 

JA002825 
49 

General Related Exhibits:   

Trial Exhibit 218 - Camco/Owner Pay 

Application No. 11 w/Backup 

JA002826- 

JA003028 
50/51/52 

Trial Exhibit 220 - Camco/Owner Pay 

Application No. 12 w/Backup 

JA003029- 

JA003333 
52/53/54/55 

Trial Exhibit 313 - Letter from A. 

Edelstein to R. Nickerl re: NRS 624 

Notice 

JA003334- 

JA003338 55 

 Helix Trial Exhibits:  
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 501 - Payment Summary JA003339 – 

JA003732 

55/56/57/ 

58/59/60 

Trial Exhibit 508 – Helix Pay Application JA003733- 

JA003813 
60/61 

Trial Exhibit 510 - Unsigned Subcontract JA003814- 

JA003927 
61/62 

Trial Exhibit 512 - Helix’s Lien Notice JA003928- 

JA004034 
62/63 

Trial Exhibit 522 - Camco Billing 

JA004035- 

JA005281 

63/64/65/66/6

7/ 

68/69/70 

/71/72 

/73/74/75/ 

76/77 

01-17-18 Transcript Bench Trial (Day 1)5 JA001668- 

JA001802 
29/30 

Trial Exhibit 1 - Grading Agreement 

(Admitted) 

JA001803- 

JA001825 
30 

Trial Exhibit 2 – APCO/Gemstone 

General Construction Agreement 

(Admitted) 

JA001826- 

JA001868 
30 

Trial Exhibit 3 - Nevada Construction 

Services /Gemstone Cost Plus/GMP 

Contract Disbursement Agreement 

(Admitted) 

JA001869- 

JA001884 
30 

Trial Exhibit 4 - APCO Pay Application 

No. 9 Submitted to Gemstone (Admitted) 

JA001885- 

JA001974 
30/31/32 

Trial Exhibit 5 - Letter from J. Barker to 

A. Edelstein re: APCO’s Notice of Intent 

to Stop Work (Admitted) 

JA001975- 

JA001978 
32 

Trial Exhibit 6 - Letter from J. Barker to 

A. Edelstein re: APCO’s Notice of Intent 

to Stop Work (Admitted) 

JA001979- 

JA001980 
32 

Trial Exhibit 10 - Letter from J. Barker to 

A. Edelstein Re: Notice of Intent to Stop 

Work (Second Notice) (Admitted) 

JA001981- 

JA001987 
32 

 
5 Filed January 31, 2018 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 13 - Letter from A. Edelstein 

to Re. Nickerl Re: Termination for Cause 

(Gemstone) (Admitted) 

JA001988- 

JA002001 
32 

Trial Exhibit 14 - Letter from W. 

Gochnour to Sean Thueson Re: [APCO’s] 

Response to [Gemstone’s] Termination 

for Cause (Admitted)  

JA002002- 

JA002010 
33 

Trial Exhibit 15 - Letter from R. Nickerl 

to A. Edelstein Re: 48-Hour Notices 

(Admitted) 

JA002011- 

JA002013 
33 

Trial Exhibit 16 - Email from J. Horning 

to A. Berman and J. Olivares re: Joint 

Checks (Admitted) 

JA002014 33 

Trial Exhibit 23 - APCO Subcontractor 

Notice of Stopping Work and Letter from 

J. Barker to A. Edelstein Re: Notice of 

Stopping Work and Notice of Intent to 

Terminate Contract (Admitted) 

JA002015- 

JA002016 
33 

Trial Exhibit 24 - Letter from R. Nickerl 

to Clark County re: Notification of 

APCO’s withdrawal as General 

Contractor of Record (Admitted) 

JA002017- 

JA002023 
33 

Trial Exhibit 26 - Email from J. Gisondo 

to Subcontractors re: June checks 

(Admitted) 

JA002024 34 

Trial Exhibit 27 - Letter from A. Edelstein 

to R. Nickerl re: June Progress Payment 

(Admitted) 

JA002025- 

JA002080 
34 

Trial Exhibit 28 - Letter from J. Barker to 

A. Edelstein Re: Termination of 

Agreement for GMP (Admitted) 

JA002081 34 

Trial Exhibit 31 - Transmission of 

APCO’s Pay Application No. 11 as 

Submitted to Owner (Admitted) 

JA002082- 

JA002120 
34/35 

Trial Exhibit 45 - Subcontractor 

Agreement (Admitted) 

JA002121- 

JA002146 
35 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 162 - Amended and 

Restated General Construction 

Agreement between Gemstone and 

CAMCO (Admitted) 

JA002147- 

JA002176 
35/36 

Trial Exhibit 212 - Letter from Edelstein 

to R. Nickerl re: NRS 624 Notice 

(Admitted) 

JA002177- 

JA002181 
36 

Trial Exhibit 215 - Email from C. 

Colligan to Subcontractors re: 48-hour 

Termination Notice (Admitted) 

JA002182- 

JA002185 
36 

Trial Exhibit 216 - Email from C. 

Colligan re: Meeting with Subcontractors 

(Admitted) 

JA002186- 

JA002188 
36 

Trial Exhibit 506 – Email and Contract 

Revisions (Admitted) 

JA002189 – 

JA002198 
36 

01-18-18 Transcript – Bench Trial (Day 2)6 JA005284- 

JA005370 
78 

Trial Exhibit 535 – Deposition Transcript 

of Andrew Rivera (Exhibit 99) 

(Admitted) 

JA005371- 

JA005623 
78/79/80 

01-19-18 

 

Transcript – Bench Trial (Day 3)7 JA005624- 

JA005785 
80 

Trial Exhibit 231 – Helix Electric’s 

Amended Statement of Facts Constituting 

Notice of Lien and Third-Party 

Complaint (Admitted) 

JA005786- 

JA005801 
80 

Trial Exhibit 314 - Declaration of Victor 

Fuchs in support of Helix’s Motion for 

Partial Summary Judgment against 

Gemstone (Admitted) 

JA005802- 

JA005804 
80 

Trial Exhibit 320 – June-August 

Billings—not paid to APCO (Admitted) 
JA005805 80 

Trial Exhibit 321 – Overpayments to 

Cabinetec (Admitted) 
JA005806- 80 

 
6 Filed January 31, 201879 
7 Filed January 31, 2018 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 536 – Lien math 

calculations (handwritten) (Admitted) 

JA005807- 

JA005808 
80 

Trial Exhibit 804 – Camco 

Correspondence (Admitted) 

JA005809- 

JA005816 
80 

Trial Exhibit 3176 – APCO Notice of 

Lien (Admitted) 

JA005817- 

JA005819 
81 

01-24-18 Transcript – Bench Trial (Day 5)8 JA005820- 

JA005952 
81 

01-24-19 Transcript for All Pending Fee 

Motions on July 19, 2018 

JA007300- 

JA007312 
100/101 

 

 

 
8 Filed January 31, 2018 



q. Backfill and compaction at each Building foundation after 
concrete is completed; 

r. Fine grading of the Property 
s. Balance grading of adjoining properties 
t. Removal of waster and/or excess dirt and fill. 

Additional Terms. Each of the following terms is defined in the section or 
reference set forth opposite such term below. 

~"'"·-~- .. ----
Term Section 

~~• .. n --- -·------
...... ,_,,_ _,.. .. ,__,_ 

~ction 5.03{b) Additional Retainoae 
Aareement Preamble n,- ___ __., .... ,_.,....,. 

s~s.02101 Application for Pavment .,. _____ 
Asskmment Section 10.03 ..,._ .. " 
Authorized Start Date .. Section 4.01 {a~ 
Bi-Weekly Review Section 4.02 --- . '-· 
Bonus -----· ,. .... _,__s_~s;tio~ 
Building Excavation Completion Section 2.08 
BuildlnQ Liquidated Damages ·-,......Section 4.03!blfil ... ,.....--

Se.ction 4.03{bHil Building Permit ---#·~ -~-- -
Chanae Order .?~stif>n 9 .01 -----·-
Claims Section 11.07 
Common Area Completion Section 2.08 
Common Area Uouidated Dama_g_es .. Section 4.03!blfiil 
Common Area· Work Section 2.08 --=- . ,.......... . .,..,,....._""""''"' ,,, ....... ,-. .-
Completion Period 

"·-~---"·f•• ·--· 
Section 4.0J {a! 

Contract Documents ·-.. ~ ............ , -""'·~----~ ... Se~t[Qn J.01 
Contract Sum ~--,,-.,._ .. _ .... ~- ~ ........ ,,., Section 5.0 l -·-· .. 
Developer __ _._ ••• • •·- -w~ .,._., • Preamble 
Effective Date Preamble ---~·--.. -- ......... 
General Contractor Preamble --·---
Monthly ProQress Payment Section 5.02fb) 

.,._..,....,,._ --·- --·~-
Proiect Preamble --~--.·.,,.- ·- ~-·--
Proiec1 Completion ··-~---- Section 2.08 ---Proieci Documents Section 6.01 --~ ,,. ____ 
Prooeriv Preamble -----·----
Recovery Plan Section 4.02 ----·--
Reauired Comoletion Date 

-'""~-- ·- Section 4.01 lal 
Services Article 2 Preamble -----------· Subcontracton; Sedion2.02 -----,---~-- .. ,.,..,.........._ .... _ 

Subcontracts Section 2.02 ___ ,_,_,, ..... ~,...-----
: Section_ 4.0 l lal Schedule ---·- _ ... -·---

Standard Retainaqe ..---~-~-~-.-...... -~,f?.ction 5.03{9l 

20 AJJCC CONS'ffitUCTION 
. ' 

/ 0·3s513 

APCO-TR-EXOOO 1-0020 
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EXHIB1TC 
Construction Schedule 

Area 

Site Work Common Area 
Sanitary Sewer From Russell Road 
Sanitary Sewer to Oquendo 
Set Manholes 
Waterline from Russell raod 
Water Line to Oquendo 
Water Line Laterals 
1.nstall Fire Hydrants 
Wet Tap at Russell 
Wet Tap at Oquendo 
Patch Asphalt at Russell 
Patch Asphalt at Oquendo 
Install Storm Water Lines to North end of Proper 
Final Rough Grade Common Area 

Completion Period: 

Buildings Z & 3 Excavation 
Strip Topsoil Layer from Building AreEJ 
Excavate 1st layer of Caliche 
Excavate Gravel 
Excavate 2nd Layer of Caliche 
Exgavate Gravel 
Exgavste 3rd Layer of Caliche 
Exgavate 3rd Layer of Gravel 

Completion Period: 

Building 7 Excavation 
Strip Topsoil Layer from Building Area 
Excavate 1st layer Of Caliche 
Excavate Gravel from building area 
Excavate last layer of callche 

Completion Period: 

Buildings 8 & 9 Excavation 
Excavate topsoil from building area 
Excavate 1st layer of Caliche 
Excavate 1st Layer of Gravel 
Excavate 2nd Layer of Caliche 
Excavate 2nd Layer of Gravel 

Completion Period: 

21 

Days 

10 

10 
18 
15 
15 
15 
20 
5 
5 
4 
4 

10 
10 

141 

3 
8 
5 

10 
7 

14 
8 

55 

2 
5 
4 

10 

21 

4 
8 

4 
10 
6 

32 

APCO OON5'fNUCTION 
.'" ' .. 

'033514 

APCO-TR-EX0001-0021 
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Building 1 Excavation 
Strip Topsoil Layer from Building Area 2 
Excavate 1st Layer of Caliche 5 
Excavate 1st Layer of Gravel 4 
Excavate 2nd Layer of Caliche 7 
Excavate 2nd Layer of Gravel 5 
Exgavste 3rd Layer of Caliche 8 
Exgavate 3rd Layer of Gravel 6 

Completion Period: 37 

Building 4 Excavation 
Excavate topsoil from building area 2 
Excavate 1st layer of Caliche 5 
~xcavate 1st Layer of Gravel 4 
Excavate 2nd Layer of .Caliche 7 
Excavate 2nd Layer of Gravel 1 

Completion Period: 19 

Buildings 5 & 6 Excavation 
Excavate topsoil from building area 4 
Excavate 1st layer of Caliche 8 
Excavate 1st Layer of Gravel 4 
Excavate 2nd layer of Caliche 10 
Excavate 2nd Layer of Gravel 6 
Excavation and utilities Complete 0 

Completion Period: 32 

APCO CONSTRUCTION 
. ' . 

'(}3951'i 

APCO-TR-EX0001-0022 

JA001867
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PROJECTNUMBER! 07-10-11Y.JO 

PRCl.JECT\IIAME: ll'!ANHATIANWEST 

NEVADA CONSTRUCTION SERVICES 

COST PLUS/GMP CONTRACT DrSBURSEMENT AGREEMENT 

THIS AGREEMENT is made and entered into this 15th day of October, 
2007 by and between NEVADA CONSTRUCTION SERVICES, hereinafter 
referred to as "NCS", GEMSTONE DEVELOPMENT WEST, INC., hereinafter 
referred to as "OWner", and APCO CONSTRUCTION hereinafter referred to as 
"Contractor", and SCOTT FINANCIAL CORPORATION, hereinafter referred to 
as "lender". 

WHEREAS, Owner is the owner in fee simple of certain parcel(s) of land 
situated in the County of Clark, St.ate of Nevada, which is more particularly 
described as the southeast corner of Russell Road and Rocky Hill Street in 
Las Vegas. 

WHEREAS, Owner desires to construct phase I of a condominium 
development upon the aforesaid real property, hereinafter referred to as 
"Project" and in connection therewith desires to borrow from Lender, the sum of 
$156,000,000.00, a portion of which is for the purpose of financing the 
construction cost of said Project; and 

WHEREAS, Owner has selected and employed Contractor, who is 
licensed in accordance with the applicable state requirements, to construct said 
Project on said property in accordance with plans and specifications deposited or 
to be deposited with Lender, and further, Contractor has agreed to complete said 
construction in accordance with certain plans and specifications approved by the 
Owner, Contractor and Lender, and further, in compliance with the requirements 
of the building code(s) of the political subdivision having jurisdiction over said 
Project 

WHEREAS, pursuant to the loan documents Lender has agreed to fund 
for construction costs the sum of approximately $88,740;126 to be used for said 
Project in accordance with the Construction Loan Agreement dated hereinafter 
referred to as the "Construction Loan Agreement". This Agreement is executed 
to ensure the prompt and accurate payment of costs of construction of said 
Project including labor, materials, subcontractors and contractor's claims against 
the approved Lender's cost breakdown (see Exhibit "A", attached}. 

WHEREAS, Lender desires to appoint NCS as .its agent under said 
Construction Loan Agreement for disbursement of hard construction costs. 

C:\Docurnen!s and Setfui!l"brad1Local Scttin&S\Temporay Internet files\OLK19\MonhnttonWcst Cost Plus Draft SFC (2) REVJSED 
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WHEREAS, the Lender, Owner and Contractor have agreed to utilize a 
form of contract commonly known as a "Contract for the Cost of the Work Plus a 
Fee, with a negotiated Guaranteed Maximum Price, (herein, the "contract'' and 
identified as Exhibit A)." ·under this form of contract, the Owner agrees to pay 
the Contractor the cost of construction based upon actual subcontract invoices 
attached to an approved "Schedule of Values," which is created by the Owner, 
Contractor, and approved by the Lender prior to the start of the construction. 
Under this arrangement, NCS shall receive monthly invoices from tne Contractor, 
review said invoices, obtain approval for payment from the Owner, complete any 
required inspections, obtain the necessary progress or final lien releases, and 
pay the Contractor based upon the disbursement categories contained in the 
approved Schedule of Values. All parties agree that payments are to be made 
according to the subcontracts provided and any excess funds will not 
automatically be paid to the Contractor. General conditions will be considered a 
"Stipulated Sum" item which upon completion, the entire amount in this line item 
will be disbursed to the Contractor wlthout the need for exact cost analysis. 

WHEREAS this form of contract is not the type of contract contemplated 
by N.R.S. Chapter 627, pertaining to Construction Control and Disbursement, 
but, nevertheless, the parties desire for NCS to be responsible for construction 
control and disbursement functions, pursuant to the contract between the Owner, 
Lender and Contractor. 

Now, therefore, and in consideration of the premises and for and in 
consideration of the covenants and agreements herein, and the foregoing 
recitals, which are agreed to and incorporated herein, it is mutually understood 
and agreed as follows: 

1. That Lender appoints NCS its Agent for disbursement of hard 
construction costs and shall disburse to or through or upon the approval of NCS 
the sum of approximately $88,740,126 from the proceeds of the loan, for the 
purpose of making available for construction purposes the contract amount of 
said Project. The sum of approximately $88,740,126 shall be hereinafter 
designated as said "Construction Fund" throughout this Agreement, which 
includes the GMP contract of $78,938,160; Upgrades of $2,299,926; Amenities 
of $1,000,000; Tenant Improvements of $4,463,040; and other Hard Construction 
Costs outside of the GMP of $2,0:rn,ooo. · In addition, there are $67,259,874 of 
other Project Costs funded with the total loan proceeds. which although included 
in the loan to Owner, are not subject to this Agreement as said funds are for 
other purposes, of which $51,501,656 are soft costs paid by the Owner. 

a. That in the event the Lender releases the balance of the 
Construction Funds directly to the Owner and/or Contractor prior to the 
completion of construction or the expiration of the lien period, Lender and Owner 
agree to notify NCS ln writing to verify no additional funds are required for 
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payments to any such persons as are legally entitled thereto pursuant to 
invoices, contracts, retention, or other supporting documents. 

b. That NCS will coordinate with Nevada Title Company to obtain a 
date-down report prior to disbursing any construction funds to the Contractor in 
each disbursement period. Please note that the date-down report does NOT 
endorse the Lender's title policy and is solely for informational purposes to 
determine if any liens have been placed on the property to the plant date of the 
report. NCS will summarize the date-down information for the Lender at the time 
each draw request is submitted. 

2. That Owner does hereby agree to instruct Contractor to deliver to 
NCS each and every item required by NCS for the performance of work as 
outlined herein, including but not limited to the contract agreement. Schedule of 
Values, cost breakdown, subcontracts, working plans and specifications, etc. 

3. That NCS shall maintain a general trust account at Bank of America 
and shall not commingle any funds received from lender and/or Owner with its 
own funds. Any funds received from the Owner or Lender may be deposited in 
said general trust account. Accurate accounting records shall be kept of deposits 
and withdrawal from said account. NCS shall not be obliged to pay interest on 
any funds deposited to the general trust account. 

4. That Contractor and Owner do hereby agree to comply with all 
terms and conditions of the Construction Loan Agreement, and consent to the 
appointment or NCS as Agent. 

5. That Contractor shall construct said Project in strict compliance with 
the plans and specification relating thereto with the City or County, and no 
alteration or deviation therefrom shall be made without first obtaining the written 
approval of NCS, Owner, and Lender. 

6. That NCS does hereby agree to promptly apply the monies 
received by it hereunder to the payment of vouchers to be issued and signed by 
Contractor and/or Owner, of such costs as are properly allocated to the 
construction of said Project and such payments to be made to such persons as 
are legally entitled thereto pursuant to invoices, contracts, labor arid/or material 
supply releases, or other supporting documents. Any percentage of the contract 
amount to be retained will be in accordance with the Contract referenced in 
Exhibit A. Said funds shall then be paid to Contractor or to such other persons 
as shall be entitled to receive same. 

7. That NCS shall maintain complete and adequate records of all 
sums received and disbursed by, through, or at its direction, and shall permit the 
inspection of said records by Contractor, Owner and Lender at all times during 
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regular business hours. However, due to the nature of the Cost Plus/GMP 
Contract, the Contractor will bill and be paid as shown herein: 

a. The Contractor will provide NCS with an approved payment 
voucher and documents showing the amounts currently due the subcontractors 
and/or suppliers, and appropriate progress or final lien releases from said 
subcontractors and/or suppliers. 

b. The Contractor will invoice for each disbursement category 
contained in the approved Schedule of Values based upon the percentage of 
completion at that time period. NCS will verify the percentage of completion for 
each disbursement category found in the approved Schedule of Values, and the 
adequacy of the lien releases. All payments will be made based upon the 
Schedule of Values and the supporting subcontractor documentation. All parties 
acknowledge that the invoices and other back up information provided by the 
Contractor to NCS will equal the amount disbursed at any given time, with the 
exception of draw requests for general conditions. 

c. In no event will the contractor bill for, or be entitled l:o receive 
payment for more than 100% of any disbursement category contained in the 
Schedule of Values. 

d. The Contractor will provide unconditional lien releases from the 
subcontractors and/or suppliers for the sums paid in any month, prior to 
submitting the next month's invoices. 

8. That NCS shall inspect said Project once per month to determine 
what costs of construction may be properly paid. This is not to be deemEid the 
equivalent of, nor is a substitute for architectural supervision, however, NCS will 
act as the Lender's agent for progress site inspections and will provide the 
reports monthly in a format acceptable to the Lender and hereby referenced in 
Exhibit B. NCS does not contract or guarantee that the construction job will be 
completed, or built in accordance with said plans, specifications, and budgets, or 
in accordance with pertinent building codes, ordinances or regulations. 

9. That Owner agrees to pay to NGS a fee of $79,866 (.09 of 1 %) of 
estimated costs to be disbursed prior to the first disbursement from the 
Construction Loan Fund. In addition, stiould Owner request additional services 
not covered by this agreement, Owner agrees to pay NCS, upon request the 
value of any services, money expended or indebtedness incurred, including 
reasonable attorney's fees. Please remit invoice for services to: 
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Address: Gemstone Development West, Inc. 
9121 West Russell Rd. Suite 117 
Las Vegas, NV 89148 
Attn: Alexander Edelstein 

a. Fees will be deemed to have been earned at the time the 
agreement is executed, and no refund will be made of any fee in the event this 
Agreement is terminated, or if the cost of construction is less than originally 
estimated. 

b. The Project will be constructed within a time frame of 17 months. 
In the event construction extends beyond the.amount of time outlined above NCS 
will be paid an hourly fee of $125.00 per inspection and/or $95.00 per 
disbursement, until such time as the Project is completed. 

c. Dis!Jursements and/or inspections will be provided once per 
month. Special disbursement and/or inspection requests outside the agreed 
time period will be assessed an hourly fee of $125.00 per inspection and/or 
$95.00 per disbursement request. 

10. All parties to this Disbursement Agreement understand, and 
explicitly and expressly agree, that NCS may, at its sole option and discretion, 
rely upon photo static/facsimile copies in lieu of original documents on all items, 
excluding payment vouchers, as NCS deems necessary of appropriate under the 
circumstances. 

11. Execution of this contract and participation by NCS hereunder is in 
no way to be construed as an endorsement or guarantee of performance of any 
party hereto, Architect, Contractor, Owner, Subcontractor, or person(s) supplying 
materials or labor to any such persons or for the use of said Project or any plans, 
specifications, or products. The obligations and services of NCS are solely those 
of a disbursing agency and Lender's inspector with a financial accounting to the 
parties hereto. 

12. That when said work of construction has been completed and all 
funds under this Agreement have been disbursed in connection therewith, the 
obligation of NCS shall cease. 

a. if a change order(s) is signed between Owner and General 
Contractor and additional funds are required over and above the available 
Construction Funds, Owner will deposit additional funds with NCS and pay NCS 
an additional voucher fee a percentage based on the increased amount of the 
change order. 
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13. That Contractor, Owner and Lender shall defend, indemnify and 
hold harmless NCS from all expenses which it may incur or liability that it may 
sustain, including reasonable attorney's fees and court costs from any and all 
actions related to the Project (except those arising from the gross negligence or 
omissions or willful misconduct or fraud of NCS in the performance of its duties). 
This indemnification shall include, but shall not be limited to, any and all 
expenses NCS may occur or liability that it may sustain related to any deviation 
from N .. R.s. Chapter 627. In addition, Contractor, Owner and Lender shall 
defend, indemnify and hold harmless NCS from all liabilities and expenses it may 
occur or liability that it may sustain in paying out the funds per the approved 
Schedule of Values. This expressly includes any liability of NCS due to claims by 
third parties, including but not limited to subcontractors and material suppliers. 

14. Owner and/or Contractor shalf promptly deliver to NCS any and all 
preliminary lien notices, intent to lien notices, and lien claims served on Owner 
and/or Contractor. 

15, That in the event any lien or liens shall be filed against the 
aforesaid real property by reason of the work or construction herein referred to, 
Contractor and Owner agree forthwith to cause the same to be fully satisfied or 
otherwise secured and to hold NCS harmless therefrom. If, within a reasonable 
time, said liens are not satisfied and discharged, NCS shall not be obligated to 
disburse any funds to Owner and/or Contractor until the fiens are satisfied and 
released of record. 

16. If more than one person executes this Agreement as Owner, the 
obligations of each such person hereunder shall be joint and several. 

17. Whatever the context of this Agreement requires, the singular shall 
include the plural and the masculine gender shall include the feminine and/or 
neuter. 

18. This Agreement is for the sole protection of the parties to this 
Agreement, their successors and assigns, and no other person, firm or 
corporation who is not a party to this Agreement, including but not limited to, 
Subcontractors and Materialmen, shall have any right of action against them. 

19. NCS agrees to provide the required Form 1099's in compliance 
with Section 6041 of the Internal Revenue Code. 
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ORIG ~L 
IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be 
executed the day and year first written above. 

joWNER: GEMSTONE DEVELOPMENT WEST, INCJ 

By: _________ _ 
Alexander Edelstein, CEO 

jCONTRACTOR: APCO CONSTRUCTION! 

By; _________ _ 

#. __________ _ 

Contractor's license Number 

By:~-~'--*---
Brad J. cott, President 
Scott Financial Corporation 

!NEVADA CONSTRUCTION SERV!CEsj 

By: _________ _ 
Anne Dwyer, President 
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a G L 
iN WITNESS 'WM!EREOf, the parties hereto have caused this Agreement to be 
executed the day and year first written above. 

!OWNER: GEMSTONE DEVELOPMENT WESi, !~C.! 

By: ________ _ 

Alell(a!Tlder IEdelsienllil, CEO 

!CONTRACTOR: APCO CONSTRUCTION) 

9)!: ________ _ 

'----------Contractor's Llcense Numberr 

Biradl J. cott; Presic!emt 
Scott fln3lncial CorporaUon 
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ORIGINAL 
IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be 
executed the day and year first written above. 

!CONTRACTOR: APCO CGNST~U~TIOij 

By:_... __________ _ 

# _________ _ 

Contractor's License Number 

By:---'------
Brad J. cott1 President 
Scott Financial Corporation 

!NEVADA CONSTRUCTION SERVICE§ 

By: ________ _ 

Anne Dwyer, President 
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ORIGINAL 
JN WITNESS WHEREOF, the parties hereto have caused this Agreement to be 
executed the day and year fimt Written above. 

l¢oNTRACTOR: .AJJOO CONSTRIJC'FIOij 

Bye ~&JJ 
# /'{fr(... -2 
Contractor's License Number 

!NEIJADACONSTRUCTlON SER.VIC~ 

By:--..,.-~,.....,......,....,.--
Anne Dwyer, President 
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Site: lmproveme'nt 
·· ciut,house1pooiJGuardhouse 

f:riim1ng Con!r-act 
Cando Cons!ructlon 

Upgrade Costs.· ·. 
Tenant lmprolierpeni Allowances 
Allowance for Amenities Buildout ; 

Total Constriictlcin Allowances 
. Allowance Retainage 

Interest Exp,;flse 
Loan Fees 
Management Overhead 
Construction Costs outside GMP 
Soft Costs 
Sales & Marketing Expense 
Developer Contingency 

.Developer Subtotal 
. , Approved Change Oroers (Approved AJA 702) 

eveloper Subtotal with Change Orders and Allciwancas 

OTHER Adjos!menls 
Pending Ch?mge, On:lers (Not A proved AIA 702} 
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ORIGINAL PAY APPLICATION #9 

JUNE 2008 

SUBMITTED TO GEMSTONE 

APCO CONSTRUCTION 
' 

1'• 034867 

APCO-TR-EX0004-0001 
PL TF'S PROPOSED EXHIBIT 
NO. 4 
Case No. A571228 
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APPLICATION ANO CERTIFICATE fOR PAYMENT 
TO OWNER: Manhattan West 

9121 W. Russell Rd, 
Las Vegas, NV 89148 

FROM CONTRACTOR: APCO Construction 
3432 North 5th Street 
N. Las Vegas, NV 89032 

CONTRAC1 FOR : Manhatlan We§! Phase 1 
CONTRACTOR'$ APPLICATION FOR PAYMENT 

PROJECT, 

VIA ARCHITECT: 

,"-........._, 

Manhat:t:iu, West 
Phase 1 

OZ Arc~itecte 

PAGE1 OF'll 
OWNER OAAW NO: a Olslfibulion to: 
APPLICATION NO: 9 0 OWNER 
PERIOD: 6/3012008 0 ARCHITECT 
PROJECT 168 D CONTRACTOR 
CONTRACT DATE: 09/06107 0 NCS 

0 PeteSmi!h 

Appllcallon is made for paymen!, as shown below, In connec1!on wilh the Contract 
CcnllnuaUon sheet Is sUeched_ 

The undersTgned eontmclor certifies that to the besl of Iha Contractor's knowfedge , fnfor

ma!lon mid11oUl.lfwi ~""""'""° b\'thl$Aprii,::a;1"" rorP~hm been ~tad 
ln~Wfll!ho~~~lhal...it-.ilmv .. beonpmdbyb 
~l«~lbl"Yfhidi~~®lorF~-1$"1Jl!d-pa)'
r!l!ffllll·~ l'ltm Ibo o..r,.,;,, llll<l !hlll amirii l'll'l'ffl!!nl lllli>Wll li!ml lltmw dllt 1. ORIGINAL CONTRACT SUM .......................... " ......... ,,.$ 

2- Net change by Change Orders ........................................ $ 

3. CONTRACT SUM TO DATE (Line 1 +\- 2) ..................... $ 

4. TOTAL COMPI.ETl:O & STORED TO DATE 
(Coltimn G on G7QaJ 

S. RETAINAGE 

................... $ 

a . ..J.Q.._% ofcompleted work 
(Buildings) 

$ 4,496.617.74 

b._5_% of Site Work 

Tola! Relainage (line Sa 

6. TOTAL EARNED LESS RETA!NAGE 

(Line 4 less Line s Total) 

$ 

7. LESS PREVIOUS CERTIFICATES FOR PAYMENT 

245.756.27 

(Line 6 fonn prior Csr!ifica1a).................................. . ..... $ 

B. CURRENT PAYMENT om, .................................................. $ 

9. BALANCE TO FINISH, INCLUDING RETAINAGE 
(Line 3 less Line 6) $ 38,4141106.01 

CHANGE ORO!:R SUMMARY AOOITlONS DEDUCTIOMS 
TOTAi.. CHARGES APPROVeD IN 
PREVIOUS MONTHS BY OWNER 148546.51 . 
To!al annroved this Mont/! 4/""'127.10 . 

TOTALS 4Jl1S.&'T3.61 . 
Nei CHANGES bV Ohanae aide( 461llll'r3.61 

78,938,160.00 

4~.673.61 

83,554,83~61 

491saa,301.s1 I 

4,742,574.01 

45,140,727.60 

313,lli.,_007.22 

a,see.120.3a 1 

::rz~aJfl 
Stale ot Nevada 
County ot Clark 
~claMd !;WQm to baR 
_ _il!:__,_a,_-_ tiay Of l ;!"'6tfre L \. ..... 

Notary Public: 

MY C!ll)'ll'fl>$'!il:!U exp1te,i: 

ARCHITECT 

Date: ¢(ht 

By; Date:. _____ _ 

OWNER 

By:. ______ _ ____ Dale:_-___ _ 

/ 5r 
- /A)t//1 I C.-G 

s t/lbriJ ,ff;lE,P /d 

b£/IJS/?J/f/C. 

N!ARY JO ALLE~ 
~ l'rlhnc Stolo al"'""""" 

- No. 01-70568-1 
~. 4Mlp, Al\lg. 16, 2~ 
Wd «~=a z:;:. :::'I :r 44iiOo 
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. API- . ,ATION ANO CERTIFICATE FOR. PAYMENT 
TO OWNER: Manhattan West 

9121 W. Russell Rd. 
Las Vegas, NV 89148 

FROM CONTRACTOR; APCO Construction 
3432 North 5th Street 
N. Las Vegas, NV 89032 

CQ~CTFOB;Jl.i.a1nhattan__:_l/'l..®f:f'l:!11~e 1 
CONTRACTOR'S APPl.lCATlON FOR PAYMENT 

PROJECT: 

VIA ARCHITECT: 

Application ls made for payment, as shown below, In connection wtth the Contract. 
Conllnuallon shee1 Is attached. 

1. ORIGINAL CONTRACT SUM 

2. Net change by Change Orders ........................................ $ 

3. CONTRACT SUM TO DATE (Line 1 +\- 2) ..................... $ 

4. TOTAL COMPLETED & STORED TO DATE ................... $ 
(Column G on G7D3) 

5. RETAINAGE 
a . ...1Q_% of completed work $ 4 496 817.74 

(Buildings) 

b._5_% of Sile Work $ 245,756.27 

Total Retainage (line 5a Sb) ........................................ . 

6. TOTAL EARNED LESS RETAINAGE 

(Line 4 less Line 5 Total) 

7. LESS PREVIOUS CERTIF!CATES FOR PAYMENT 
(Line 6 form prior Certificate) ............................................... $ 

8. CURRENT PAYMENT DUE ................................................ $ 

9. BALANCE TO FINISH, INCLUDING RETAINAGE 
(Line 3 less Line 6) $ 38 414 106.01 

i:· 

CHANGE ORDER SUMMARY 
i01'AL CHARGES APPROVED IN 
PREVIOUS MONTHS BY OWNER 
Total aooroved this Month 

- TOTALS 
, NfciT CHANGES bv chaMe order 
0 

0 .,::-, 
0 t~ 
(;.;-· -.:j 
...-...@g 
00 0 
O'} ::! 
CQ ~ 

ADDITIONS DEDl,ICTIONS 

146,546.51 -
4,466 tV.to . 
4,616 673.61 

4 616 673.61 

78,938,160.00 

4,6.16'"673.61 

1;13,551,83~,61 

49,as::i,::101.61 I 

4,742,574.01 

11i_, 140,727.60 

38~!_1,007.22 

!l,56~,720.38:1 

-. 

Manhattan West 
Phase 1 

OWNER DRAW NO: 8 
APPLICATION NO; 9 

PAGE10F2 
Dlstrlbullon to: 
0 OWNER 

PERIOD; 5/30/2008 
PROJECT 168 

OZ Architects CONTRACT DA TE: 09/06/07 

0 ARCHITECT 
0 CONTRACTOR 
0 NCS 
D Pete Smith 

Toa undar.lgned oontra<:tor cortir"'s lhat to the best of Iha Contractor's l<nowlodge , infor

mation and befiel the Work covered by this Appffcation for Payment has baen completed 
in acrordanca with I.he Contract Dowmenls, lhat an amounts have be.en pald by the 
Contractor tor worn for 'Nh!ch previous Certificates fer Payments were lssuod and pay~ 
rrn,nts mcawad from lhe OWner, and that current payment shown herein is now due. 

CONTRACTOR 

BY.~~~~~~~~....-~~~c.-. 

State of: Nevada 
County of: Clark sur~d and !iwom to h.!: 

...-#f,-•( u.,_·'_day of ~LP,,... 7 

Notary Public: 

My Commlsslon.~i~!l: 

ARCHITECT 

.By: ___________ _ 

OWNER 

By;.~~--~~~~-~--

Date: ?ffo3 

l:late:. ____ _ 

Date:. _____ _ 

,..;1n.cV JC ALU:N 
"1o1,:,;y Ptiliilc iwhl cf ~la 

No. Q?-70568-1 
, Avg. 16, 2009 
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CONTINUATION SHEET -~11'.Jel--~-~~Jt---·~•4• ,--~#!lt·~~- ~-~ 
APPLICATION ANO CERTIFlCATE FOR PAYMENT, 
wt1lafrlng Conttuci.or'a dgned tutlficGlfon, ~ etta~d. 
l!'l 18bu~tlan, below. em.a~ are &tanlti lo lhe l\earnst doRar. 

L'!:!L~rtncit~,ndlflmt~ .. ~.f!:m. 

u 
!!; 
,t_f 

A2 I !! 

$,l;ti""'"ol'Vlllll .. -1--

Pege1of1S 

THIS 
PEl!IOO 

:I\' 
PERCENfAGI: 

COMPLETE 
BALANCE 

TO 
FlNISH 

Owner loan No.; 
amtng Numlu:ir: 

Pl!lntld: 

CURRENT 
RETell'l10N 
WlTHHEUl 

• • l;IJO!.iOOS 

TOTAL 
RETENTION 
Wrrnttao 
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APCD 
CONSTRUCTION 
3432 N. 5th Street• North Las Vegas, NV 89032 
Phone: (702) 734-0198 • Fax: [702)734-0396 
E-mail: apcoconstruction.com • NCL: 14563 

CONDITIONAL WAIVER AND RELEASE 
UPON PROGRESS PAYMENT 

Property Name: 

Property Location: 

Undersigned's Customer: 

lnv./Pmt Application No: 

Payment Amount: 

ManhattanWest Phase I 

Russell Road & 1-215 

Gemstone Development West Inc. 

Application #9 (June 2008) 

$6,566,720.38 

Upon receipt by the undersigned of a check in the above referenced Payment 
Amount payable to the undersigned, and when the check has been properly endorsed 
and has been paid by the bank on which it is drawn, this document becomes effective to 
release and the undersigned shall be deemed to waive any notice of lien, any private 
bond right, any claim for payment and any rights under any similar ordinance, rule or 
statute related to payment rights that the undersigned has on the above described 
Property to the following extent: 

This release covers a progress payment for the work, materials or equipment furnished 
by the undersigned to the Property or to the Undersigned's Customer which are the 
subject of the Invoice or Payment Application, but only to the extent of the Payment 
Amount or such portion of the Payment Amount as the undersigned is actually paid, and 
does not cover any retention withheld, any items, modifications or changes pending 
approval, disputed items and claims, or items furnished that are not paid. Before any 
recipient of the document relies on it, he should verify evidence of payment to the 
undersigned. The undersigned warrants that he either has already paid or will use the 
money he receives from this progress payment promptly to pay in full all laborers, 
subcontractors, materialmen and suppliers for all work, materials or equipment that are 
the subject of the waiver and release. 

Dated: q?(&S _A_P_C_O_C_o_n_st_ru_c_ti_on ______ _ 

By: 

Its: Division Manager/Treasurer 

APCO-TR-EX0004-0019 

JA001903



LINE ITEM BREAKDOWN. 

SUBCONTRACTOR SUMMARY 

APCO CONSTRfJCTJOlf 
' ' 

•· 0'3~92'1 

APCO-TR-EX0004-0020 
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( I 

3432 NORTH 5TH STREET 

NORTH LAS VEGAS NV 890: 

{702) 734-0198 PHONE 
{702) 734-0396 FAX 

~ 
C Cl r,,..J ST Fl LJ CT I Cl "1 

MANHATTAN WEST 

APPLICATION #9 

SUBCONTRACTOR 
ACCURACY GLASS AND MIRROR 
ACOUSTIC AUDIO VIDEO 
APCO CONSTRUCTION 
CELL-CRETE FIREPROOFING 
CONCRETE VISIONS 
DEPENDABLE GLASS AND MIRROR 
DISTINCTIVE MARBLE 
EXECUTIVE PLASTERING 
HELIX ELECTRIC 
HI-TECH FABRICATION 
INSULPRO PROJECTS 
INTERSTATE PLUMBING AND AIR 
JEFF HEIT PLUMBING AND FIRE 
K & G CONSTRUCTION, INC. 
LAS VEGAS PIPELINE 
NEVADA PREFAB ENGINEERS 
PROFESSIONAL DOORS AND MILLWORKS 
PRS (PROFESSIONAL ROOFING SERVICES) 
SIERRA REINFORCING 
THE MASONRY GROUP 
THYSSENKRUPP ELEVATOR 
TRI-CITY DRYWALL 
ZITTING BROTHERS CONSTRUCTION 

SUBCONTRACTOR 
SUMMARY 
JUNE 4!)08 

~ROSS Bill.ING 
$ 45,000.00 
$ i 13,872.00 
$ 778,669.89 
$ 71 719.00 
$ 212. 621.00 
$ 18,215.00 
$ 13. 790.00 
$ 78 310.00 
$ 491 629.35 
$ 175,730.00 
$ 75,090.00 
$. 1,282.168.54 
$ • 484,877.36 
$ 258,2506.00 
$ 425,830.92 
$ ~ 1 079.939.20 
$ 

.,., 
32 528.25 

$ 31,547.60 
$ 356,272.00 
$ 88,91CBOO 
$ 331,082.00 
$ 704,750.00 
$ 220,757.06 

, 

• 

' 
" 

TOTAL: $ t 7,271,559.17 . • • 
.. 

APCO CONSTRU.CTION 
I Pagi,l 1 of1 
•. 0349~2 

APCO-TR-EX0004-0021 
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LINE ITEM BREAKDOWN 

(SORTED BY LINES 
SEQUENTIALLY) 

~ • 
I ' I!/ 

. 
APGO GONSTRUCTIOW 

• , l • • • 034923 

APCO-TR-EX0004-0022 

JA001906



3432 NORTH 5TH STREET 

NORTH LAS VEGAS NV 89032 

(702) 734-0198 PHONE 

(702) 734-0396 FAX 

MANHATTAN WEST 
APPLICATION #9 

" SUBCONTRACIUK 
Las Ver.ias Pipeline 
APCO Construction 
K & G Construction, Inc. 
K & G Construction, Inc. 
K & G Construction Inc. 
K & G Construction, Inc. 
The Masonry Grouo 
Hi-Tech Fabrication Inc. 
Nevada Prefab Engineers 
Zitting Brothers Construction 
Dependable Glass and Mirror 
Tri-City Drywall 
ThvssenKrupp Elevator 
Interstate Plumbing and Air 
Interstate Plumbing and Air 
Interstate Plumbing and Air 
Jeff Heit Plumbina · 
Jeff Heit Plumbina 
APCO Construction 
APCO Construction 
Sierra Reinforcing 
Concrete Visions 
K & G Construction, Inc. 
K & G Construction, Inc. 
K & G Construction, Inc. 
K & G Construction, Inc. 
The Masonrv Group 
Hi-Tech Fabrication, Inc. 
Nevada Prefab Engineers 
Cell-Crete Fireproofing 
Tri-Citv Drvwall 
ThvssenKruoo Elevator 
Interstate Plumbing and Air 
Interstate Plumbing and Air 
Jeff Heit Plumbina 
Jeff Heit Plumbing 
APCO Construction 
Concrete Visions 

~ ITEM CONSOLIDATION 
JUNE 2008 

AM0UN1 
$ 15 600.00 
$ 29 128.50 
$ 6 350.00 
$ 6,350.00 
$ 6,350.00 
$ 6 350.00 
$ 28,890.00 
$ 49 500.00 
$ 233 380.20 
$ 20,500.00 
$ 18,215.00 
$ 90,000.00 
$ 108,438.00 
$ 18.725.00 
$ 5.402.00 
$ 4,565.80 
$ 155,125.00 
$ 49,404.68 
$ 55 638.83 
$ 21,010.00 
$ 86,099.00 
$ 30,684.00 
$ 6,350.00 
$ 6,350.00 
$ 6 350.00 
$ 6,350.00 
$ 16,050.00 
$ 49,500.00 
$ 776,400.00 
$ 34,200.00 
$ 100 000.00 
$ 102 788.00 
$ 5,402.00 
$ 4,565.80 
$ 73 295.00 
$ 24,004.68 
$ 89,735.00 
$ 28 500.00 

LI.Nt: 
3 

29 
40 
41 
42 
43 
44 
47 
47 
54 
55 
56 
59 
65 
79 
81 
86 
86 
104 
106 
106 
116 
117 
118 
119 
120 
121 
124 
124 
126 
133 
136 
156 
158 
163 
163 
181 
192 

APCO GQijfi1~JJ9l\l 
*,. 034924 

APCO-TR-EX0004-0023 

JA001907



SUBC :AGI CJR 
Concrete Visions $ 
Concrete Visions $ 
The Masonry Group $ 
Hi-Tech Fabrication, Inc. $ 
Nevada Prefab Enqineers $ 
Cell-Crete Fireproofinq $ 
Accuracy Glass and Mirror $ 
Tri-Citv Drvwall $ 
Interstate Plumbing and Air $ 
Interstate Plumbing and Air $ 
Interstate Plumbino and Air $ 
Interstate Plumbing and Air $ 
Interstate Plumbing and Air $ 
Interstate Plumbina and Air $ 
Interstate Plumbing and Air $ 
Interstate Plumbing and Air $ 
Interstate Plumbina and Air $ 
Interstate Plumbing and Air $ 
Interstate Plumbino and Air $ 
Interstate Plumbing and Air $ 
Interstate Plumbinq and Air $ 
Interstate Plumbing and Air $ 
Interstate Plumbing and Air $ 
Interstate Plumbing and Air $ 
Interstate Plumbing and Air $ 
Interstate Plumbino and Air $ 
Interstate Plumbinq and Air $ 
,Jeff Heit Plumbing $ 
Interstate Plumbinq and Air $ 
Interstate Plumbing and Air $ 
Interstate Plumbina and Air $ 
Interstate Plumbing and Air $ 
.Jeff Heit Plumbini:i $ 
Interstate Plumbino and Air $ 
Interstate Plumbing and Air $ 
Interstate Plumbina and Air $ 
Interstate Plumbino and Air $ 
Jeff Heit Plumbini:i $ 
Interstate Plumbina and Air 1 Interstate Plumbinq and Air 
Interstate Plumbinq and Air $ 
Interstate Plumbing and Air $ 
Interstate Plumbing and Air $ 
Jeff Heit Plumbino $ 
Interstate Plumbing and Air $ 

AMOUNI 
28,500.00 
28,500.00 

9,040.00 
76,730.00 
70.159.00 
23,950.00 
45,000.00 

224 750.00 
1,050.56 
2,689.44 
3 501.88 
8 964.80 
3,501.88 
4,482.40 
3 501.88 
3,501.88 
3 501.88 
3 501.88 
3,501.88 
1,050.56 

37 812.50 
21,865.00 

111.21 
1 586.10 

13,199.80 

~ 
20.622.00 
21,865.00 

2,482.80 
528.70 

13,199.80 
20 622.00 
21 865.00 

2,482.80 
1,057.40 

13 199.80 
20 622.00 
21.865.00 

620.70 
528.70 

13,199.80 
1,202.90 

20,622.00 
8,746.00 

UNF 
196 
197 
199 
201 
201 
204 
208 
209 
219 
221 
226 
228 
233 
235 
240 
247 
254 
261 
268 
275 
282 
295 
297 
298 
299 
300 
305 
307 
308 
309 
311 
312 
320 
321 
322 
324 
325 
333 
334 
335 
337 
338 
339 
346 
347 

APCO CONSTRUCTION 
~ Pa913 2 of 7 
... ~-D 34.ffl~ 

APCO-TR-EX0004-0024 
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Page 1 of 77 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

Supreme Court Case No. 77320 

Consolidated with 80508 

HELIX ELECTRIC OF NEVADA, LLC, 

Appellant, 

v. 

APCO CONSTRUCTION, INC., A NEVADA CORPORATION, 

Respondent. 

JOINT APPENDIX 

VOLUME 31  

Eric B. Zimbelman, Esq. (9407) 

PEEL BRIMLEY LLP 

3333 E. Serene Avenue, Suite 200 

Henderson, NV 89074-6571 

Telephone: (702) 990-7272 

Facsimile:  (702) 990-7273 

ezimbelman@peelbrimley.com  

Attorneys for Appellant 

Helix Electric of Nevada, LLC 

Mary E. Bacon, Esq. (12686) 

SPENCER FANE LLP 

400 S. Fourth Street, Suite 500 

Las Vegas, NV 89101 

Telephone: (702) 408-3411 

Facsimile: (702) 408-3401 

MBacon@spencerfane.com 

John Randall Jefferies, Esq. (3512) 

Christpher H. Byrd, Esq. (1633) 

FENNERMORE CRAIG, P.C. 

300 S. Third Street, 14th Floor 

Las Vegas, NV 89101 

Telephone: (702) 692-8000 

Facsimile: (702) 692-8099 

rjefferies@fclaw.com 

cbyrd@fclaw.com  

Attorneys for Respondent 

Docket 77320   Document 2020-38021

mailto:ezimbelman@peelbrimley.com
mailto:MBacon@spencerfane.com
mailto:rjefferies@fclaw.com
mailto:cbyrd@fclaw.com
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CHRONOLOGICAL APPENDIX OF EXHIBITS 

 

Date Description 
Bates 

Number 
Volume(s) 

06-24-09 Helix Electric’s Statement of 

Facts Constituting Lien and 

Third-Party Complaint 

JA000001- 

JA000015 
1 

08-05-09 APCO’s Answer to Helix’s 

Amended Statement of Facts 

Constituting Notice of Lien and 

Third-Party Complaint  

JA000016 – 

JA000030 
1 

04-26-10 CAMCO and Fidelity’s Answer 

and CAMCO’s Counterclaim 

JA000031- 

JA000041 
1 

07-02-10 Order Striking Defendant 

Gemstone Development West, 

Inc.’s Answer and 

Counterclaim and Entering 

Default 

JA000042- 

JA000043 
1 

06-06-13 APCO’s Limited Motion to Lift 

Stay for Purposes of this Motion 

Only; (2) APCO’s Motion for 

Summary Judgment Against 

Gemstone Only; and (3) 

Request for Order Shortening 

Time 

JA000044- 

JA000054 
1 

Exhibit 1 – Affidavit of Randy 

Nickerl in Support of (I) APCO’s 

Limited Motion to Lift Sta for 

Purposes of this Motion Only; (2) 

APCO’s Motion for Judgment 

Against Gemstone Only 

JA000055- 

JA000316 
1/2/4/5/6 

Exhibit 2 – Findings of Fact and 

Conclusions of Law and Judgment 

in Favor of APCO Construction 

Against Gemstone Development 

West, Inc. Only 

 

 

JA000317- 

JA000326 
6 
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Date Description 
Bates 

Number 
Volume(s) 

06-13-13 Docket Entry and Minute Order 

Granting APCO’s Motion for 

Summary Judgment Against 

Gemstone 

JA000327 6 

08-02-17 Peel Brimley Lien Claimants’ 

Motion for Partial Summary 

Judgment Precluding Defenses 

Based on Pay-if-Paid 

Agreements and Ex Parte 

Application for Order 

Shortening Time  

JA000328- 

JA000342 
6 

Exhibit 1 – APCO Construction’s 

Answers to Helix Electric of 

Nevada, LLC’s First Request for 

Interrogatories 

JA000343- 

JA00379 
6 

Exhibit 2 – Camco Pacific 

Construction Company, Inc.’s 

Responses to Helix Electric of 

Nevada, LLC’s Interrogatories 

JA000380- 

JA000392 
6 

08-21-17 APCO Construction’s 

Opposition to Peel Brimley Lien 

Claimants’ Partial Motion for 

Summary Judgment Precluding 

Defenses Based on Pay-if-Paid 

Agreements 

JA000393- 

JA000409 

 

6/7 

Exhibit A – Excerpt from 30(b)(6) 

Witness for Helix Electric of 

Nevada, LLC taken July 20, 2017 

JA000410- 

JA000412 
7 

09-28-17 Peel Brimley Lien Claimants’ 

Reply to Oppositions to Motion 

for Partial Summary Judgment 

Precluding Defenses Based on 

Pay-if-Paid Agreements 

JA000413- 

JA00418 
7 

11-06-17 Peel Brimley Lien Claimants’ 

Motion in Limine Nos. 1-6  

 

 

JA000419- 

JA000428 
7 



Page 4 of 77 

Date Description 
Bates 

Number 
Volume(s) 

Exhibit 1 – Notice of Entry of 

Order 

JA000429 

JA000435 
7 

Exhibit 2 – Amended Notices of 

30(b)(6) Deposition of Camco 

Pacific Construction Company, 

Inc. from Cactus Rose 

Construction, Inc., Fast Glass, 

Inc.’s, Heinaman Contract 

Glazing, Inc. and Helix Electric of 

Nevada, LLC’s 

JA000436- 

JA000472 
7/8 

Exhibit 3 – Excerpt from David E. 

Parry’s Deposition Transcript 

taken June 20, 2017 

JA000473 

JA00489 
8 

Exhibit 4 – Cactus Rose 

Construction, Inc.’s First Set of 

Request for Admissions to Camco 

Pacific Construction 

JA00490 

JA000500 
8 

Exhibit 5 – Fast Glass, Inc.’s First 

Set of Request for Admissions to 

Camco Pacific Construction 

JA000501- 

JA000511 
8 

Exhibit 6 – Heinaman Contract 

Glazing, Inc.’s First Set of 

Request for Admissions to Camco 

Pacific Construction 

JA000512- 

JA000522 
8 

Exhibit 7 – Helix Electric of 

Nevada, LLC’s First Set of 

Request for Admissions to Camco 

Pacific Construction 

JA000523- 

JA000533 
8 

11-06-17 Helix Electric of Nevada’s 

Motion in Limine Nos. 1-4 

JA000534- 

JA000542 
8 

Exhibit 1 – Notice of Entry of 

Order 

JA000543- 

JA000549 
8 

Exhibit 2 – Helix Electric of 

Nevada, LLC’s Amended Notice 

of 30(b)(6) Deposition of APCO 

Construction 

JA000550 

JA000558 
8/9 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 3 - Excerpts from Brian 

Benson Deposition Transcript 

taken June 5, 2017 

JA000559 

JA000574 
9 

Exhibit 4 – Excerpts from Mary Jo 

Allen’s Deposition Transcript 

taken July 18, 2017 

JA000575- 

JA000589 
9 

11-06-17 APCO Construction, Inc.’s 

Omnibus Motion in Limine  

JA000590 

JA000614 
9 

Exhibit 1 – Second Amended 

Notice of taking NRCP Rule 

30(b)(6) Deposition of Person 

Most Knowledgeable for Zitting 

Brothers Construction, Inc. 

JA000615- 

JA000624 
9 

Exhibit 2 – Zitting Brothers 

Construction, Inc.’s Motion for 

Partial Summary Judgment 

Against APCO Construction 

JA000625- 

JA000646 
9 

Exhibit 3 – Excerpts from Samuel 

Zitting’s Deposition Transcript 

taken October 27, 2017 

JA000647- 

JA000678 
9/10 

Exhibit 4 – Statement of Facts 

Constituting Lien on Behalf of 

Buchele, Inc. 

JA000679- 

JA000730 
10 

Exhibit 5 – Subcontract 

Agreement dated April 17, 2007 

JA000731- 

JA000808 
10/11 

Exhibit 6 – Subcontract 

Agreement dated April 17, 2007 

JA000809- 

JA000826 
11/12 

Exhibit 7 – Email from Mary 

Bacon dated October 16, 2017 

JA000827- 

JA000831 
12 

Exhibit 8 – Email from Mary 

Bacon dated October 17, 2017 

JA000832- 

JA000837 
12 

Exhibit 9 – Email from Eric 

Zimbelman dated October 17, 

2017 

JA000838- 

JA000844 
12 

Exhibit 10 – Special Master 

Report, Recommendation and 

District Court Order 

JA00845- 

JA000848 
12 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 11 – Plaintiff in 

Intervention, National Wood 

Products, Inc.’s Initial Disclosures 

Pursuant to NRCP 16.1 

JA000849- 

JA000856 
12 

Exhibit 12 – Plaintiff in 

Intervention, National Wood 

Products, Inc.’s First 

Supplemental Disclosures 

Pursuant to NRCP 16.1 

JA000857- 

JA000864 
12 

Exhibit 13 – Amended Notice of 

Taking NRCP Rule 30(b)(6) 

Deposition of Person Most 

Knowledgeable for Helix Electric 

of Nevada, LLC  

JA000865- 

JA000873 
12 

Exhibit 14 – Excerpts from Helix 

Electric of Nevada, LLC’s 

30(b)(6) Witness Deposition 

Transcript taken July 20, 2017 

JA000874- 

JA000897 
12 

11-14-17 Camco Pacific Construction 

Company, Inc.’s Opposition to 

Lien Claimants’ Motions in 

Limine Nos. 1-6 

JA000898- 

JA000905 
12 

Exhibit A – Nevada Construction 

Services Cost Plus GMP Contract 

Disbursement Agreement 

JA000906- 

JA000907 
12 

Exhibit B – Scott Financial 

Corporation’s April 28, 2009 

letter to the Nevada State 

Contractor’s Board 

JA000908- 

JA000915 
2/13 

Exhibit C – E-mail from Alex 

Edelstein dated December 15, 

2008 Re: Letter to Subs 

JA000916- 

JA000917 
13 

Exhibit D – Camco Pacific’s letter 

dated December 22, 2008 

JA000918- 

JA000920 
13 

Exhibit E – Order Approving Sale 

of Property 

JA000921- 

JA000928 
13 
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Date Description 
Bates 

Number 
Volume(s) 

11-14-17 APCO Construction, Inc.’s 

Opposition to Helix Electric of 

Nevada, LLC’s Motions in 

Limine Nos. 1-4 

JA000929- 

JA000940 
13/14 

Exhibit 1 – Excerpts from the 

Deposition Transcript of Mary Jo 

Allen taken July 18, 2017 

JA000941- 

JA000966 
14/15/16 

Exhibit 2 – Helix Electric’s 

Manhattan West Billing/Payment 

Status through August 2008 

JA000967- 

JA000969 
16/17 

Exhibit 3 – Excerpts from the 

Deposition Transcript of Andrew 

Rivera taken July 20, 2017 

JA000970- 

JA000993 
17/18/19 

11-14-17 Helix Electric of Nevada’s 

Opposition to APCO 

Construction’s Omnibus 

Motion in Limine  

JA000994- 

JA001008 
20 

Exhibit 1 – Excerpts from the 

Deposition Transcript of Brian 

Benson taken June 5, 2017 

JA001009- 

JA001042 
20 

Exhibit 2 - Excerpts from the 

Deposition Transcript of Brian 

Benson taken June 5, 2017 

JA001043- 

JA001055 
20 

Exhibit 3 – Special Master Order 

Requiring Completion of 

Questionnaire 

JA001056- 

JA001059 
20 

Exhibit 4 – Excerpts from the 

Deposition Transcript of the 

30(b)(6) Witness for Helix 

Electric of Nevada taken July 20, 

2017 

JA001060- 

JA001064 
20 

Exhibit 5 - Excerpts from the 

Deposition Transcript of David E. 

Parry taken June 20, 2017 

JA001065 

JA001132 
20/21 

11-15-17 APCO Construction, Inc.’s 

Reply in Support of its Omnibus 

Motion in Limine  

JA001133 

JA001148 
21 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 1 – Special Master Report 

Regarding Discovery Status 

JA001149- 

JA001151 
21 

Exhibit 2 – Notice of Taking 

NRCP Rule 30(b)(6) Deposition 

of the Person Most 

Knowledgeable for Zitting 

Brothers Construction, Inc. 

JA001152- 

JA001160 
21 

12-29-17 Notice of Entry of Order 

Granting Peel Brimley Lien 

Claimants’ Motion in Limine 1-

6 

JA001161- 

JA001169 
22 

12-29-17 Notice of Entry of Order 

Granting in Part and Denying in 

Part Helix Electric of Nevada, 

LLC’s Motion in Limine 1-4  

JA001170- 

JA001177 
22 

12-29-17 Notice of Entry of Order 

Granting in Part and Denying in 

Part APCO Construction’s 

Omnibus Motion in Limine  

JA001178- 

JA001186 
22 

01-03-18 Notice of Entry of Order 

Granting Peel Brimley Lien 

Claimants’ Motion for Partial 

Summary Judgment Precluding 

Defenses Based on Pay-if-Paid 

Agreements 

JA001187- 

JA001198 
22 

01-04-18 Motion for Reconsideration of 

Court’s Order Granting Peel 

Brimley Lien Claimants’ Partial 

Motion for Summary Judgment 

to Preclude Defenses based on 

Pay-if-Paid provision on an 

Order Shortening Time  

JA001199- 

JA001217 
22 

Exhibit 1 – Subcontract 

Agreement (Helix Electric of 

Nevada, LLC) 

JA001218- 

JA001245 
22/23/24 

Exhibit 2 – Subcontract 

Agreement (Zitting Brothers) 

JA001246- 

JA001263 
24 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 3 – Subcontract 

Agreement (CabineTec) 

JA001264- 

JA001281 
24/25 

Exhibit 4 – Amended Notice of 

Lien  

JA001282- 

JA001297 
25 

Exhibit 5 - Amended NOL JA001298- 

JA001309 
25 

Exhibit 6 – Notice of Lien  JA001310- 

JA001313 
25 

Exhibit 7 – Order Approving Sale 

of Property 

JA001314- 

JA001376 
25/26 

Exhibit 8 – Order Releasing Sale 

Proceeds from Court Controlled 

Escrow Account 

JA001377- 

JA001380 
26 

Exhibit 9 – Order Denying En 

Banc Reconsideration 

JA001381- 

JA001385 
26 

Exhibit 10 – Order Granting Peel 

Brimley Lien Claimants’ Motion 

for Partial Summary Judgment 

Precluding Defenses Based on 

Pay-if-Paid Agreements 

JA001386- 

JA001392 
26 

Exhibit 11 – Notice of Entry of 

Findings of Fact and Conclusions 

of Law and Judgment 

JA001393- 

JA001430 
26 

Exhibit 12 – Order Big D 

Construction Corp.’s Motion for 

Attorney’s Fees, Costs and 

Interest Pursuant to Judgment 

JA001431- 

JA001435 
26 

Exhibit 13 – Appellant’s Opening 

Brief (Padilla v. Big D) 

JA001436- 

JA001469 
26 

Exhibit 14 – Respondent’s 

Answering Brief 

JA001470- 

JA001516 
26/27 

Exhibit 15 – Appellant’s Reply 

Brief (Padilla v. Big D) 

JA001517- 

JA001551 
27 

01-09-18 Peel Brimley Lien Claimants’ 

Opposition to APCO 

Construction’s Motion for 

Reconsideration of Order 

JA001552- 

JA001560 
27 



Page 10 of 77 

Date Description 
Bates 

Number 
Volume(s) 

Granting Partial Summary 

Judgment Precluding Defenses 

Based on Pay-if-Paid 

Agreements 

01-10-18 Reply in Support of Motion for 

Reconsideration of Court’s 

Order Granting Peel Brimley 

Lien Claimants’ Partial Motion 

for Summary Judgment to 

Preclude Defenses Based on 

Pay-if-Paid Provisions on an 

Order Shortening Time  

JA001561- 

JA001573 
27 

01-12-18 Joint Pre-Trial Memorandum 

[for APCO Construction, Inc., 

the Peel Brimley Lien Claimants 

and National Wood Products, 

LLC ONLY] 

JA001574- 

JA001594 
27/28 

Exhibit 1 – Exhibit List APCO JA001595- 

JA001614 
28 

Exhibit 2 – Helix Trial Exhibits JA001615- 

JA001616 
28 

Exhibit 3 – Exhibit List Plaintiff in 

Intervention National Wood 

Products, Inc. 

JA001617- 

JA001635 
28 

Exhibit 4 – Cactus Rose Trial 

Exhibits 

JA001636- 

JA001637 
28 

Exhibit 5 – Heinaman Trial 

Exhibits 

JA001638- 

JA001639 
28 

Exhibit 6 – Fast Glass Trial 

Exhibits 

JA001640- 

JA001641 
28 

Exhibit 7 – SWPPP Trial Exhibits JA001642- 

JA001643 
28 

Exhibit 8 - Order Granting in Part 

and Denying in Part APCO 

Construction's Omnibus Motion 

in Limine  

JA001644- 

JA001647 
28 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 9 - Amended nunc pro 

tunc order regarding APCO 

Construction, Inc.'s Omnibus 

Motion in Limine No. 7 

JA001648- 

JA001650 
28 

Exhibit 10 - Order Granting in Part 

and Denying in part Helix Electric 

of Nevada, LLC’s Motions in 

Limine 1-4 (Against APCO 

Construction) 

JA001651- 

JA001653 
28 

Exhibit 11 - order granting Peel 

Brimley Lien Claimants' Motion 

in Limine Nos.1-6 (against Camco 

Pacific Construction, Inc.) 

JA001654- 

JA001657 
28 

Exhibit 12 - Order Granting 

Plaintiff in Intervention, National 

Wood Products, Inc.’s Motion in 

Limine  

JA001658- 

JA001660 
28 

Exhibit 13 - Order Granting Peel 

Brimley Lien Claimants' Motion 

for Partial Summary Judgment 

Precluding Defenses Based on 

Pay-if-Paid Agreements 

JA001661- 

JA00167 
28/9/29 

01-17-18 Transcript Bench Trial (Day 1)1 JA001668- 

JA001802 
29/30 

Trial Exhibit 1 - Grading 

Agreement (Admitted) 

JA001803- 

JA001825 
30 

Trial Exhibit 2 – APCO/Gemstone 

General Construction Agreement 

(Admitted) 

JA001826- 

JA001868 
30 

Trial Exhibit 3 - Nevada 

Construction Services /Gemstone 

Cost Plus/GMP Contract 

Disbursement Agreement 

(Admitted) 

JA001869- 

JA001884 
30 

 
1 Filed January 31, 2018 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 4 - APCO Pay 

Application No. 9 Submitted to 

Gemstone (Admitted) 

JA001885- 

JA001974 
30/31/32 

Trial Exhibit 5 - Letter from J. 

Barker to A. Edelstein re: APCO’s 

Notice of Intent to Stop Work 

(Admitted) 

JA001975- 

JA001978 
32 

Trial Exhibit 6 - Letter from J. 

Barker to A. Edelstein re: APCO’s 

Notice of Intent to Stop Work 

(Admitted) 

JA001979- 

JA001980 
32 

Trial Exhibit 10 - Letter from J. 

Barker to A. Edelstein Re: Notice 

of Intent to Stop Work (Second 

Notice) (Admitted) 

JA001981- 

JA001987 
32 

Trial Exhibit 13 - Letter from A. 

Edelstein to Re. Nickerl Re: 

Termination for Cause 

(Gemstone) (Admitted) 

JA001988- 

JA002001 
32 

Trial Exhibit 14 - Letter from W. 

Gochnour to Sean Thueson Re: 

[APCO’s] Response to 

[Gemstone’s] Termination for 

Cause (Admitted)  

JA002002- 

JA002010 
33 

Trial Exhibit 15 - Letter from R. 

Nickerl to A. Edelstein Re: 48-

Hour Notices (Admitted) 

JA002011- 

JA002013 
33 

Trial Exhibit 16 - Email from J. 

Horning to A. Berman and J. 

Olivares re: Joint Checks 

(Admitted) 

JA002014 33 

Trial Exhibit 23 - APCO 

Subcontractor Notice of Stopping 

Work and Letter from J. Barker to 

A. Edelstein Re: Notice of 

Stopping Work and Notice of 

Intent to Terminate Contract 

(Admitted) 

JA002015- 

JA002016 
33 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 24 - Letter from R. 

Nickerl to Clark County re: 

Notification of APCO’s 

withdrawal as General Contractor 

of Record (Admitted) 

JA002017- 

JA002023 
33 

Trial Exhibit 26 - Email from J. 

Gisondo to Subcontractors re: 

June checks (Admitted) 

JA002024 34 

Trial Exhibit 27 - Letter from A. 

Edelstein to R. Nickerl re: June 

Progress Payment (Admitted) 

JA002025- 

JA002080 
34 

Trial Exhibit 28 - Letter from J. 

Barker to A. Edelstein Re: 

Termination of Agreement for 

GMP (Admitted) 

JA002081 34 

Trial Exhibit 31 - Transmission of 

APCO’s Pay Application No. 11 

as Submitted to Owner (Admitted) 

JA002082- 

JA002120 
34/35 

Trial Exhibit 45 - Subcontractor 

Agreement (Admitted) 

JA002121- 

JA002146 
35 

Trial Exhibit 162 - Amended and 

Restated General Construction 

Agreement between Gemstone 

and CAMCO (Admitted) 

JA002147- 

JA002176 
35/36 

Trial Exhibit 212 - Letter from 

Edelstein to R. Nickerl re: NRS 

624 Notice (Admitted) 

JA002177- 

JA002181 
36 

Trial Exhibit 215 - Email from C. 

Colligan to Subcontractors re: 48-

hour Termination Notice 

(Admitted) 

JA002182- 

JA002185 
36 

Trial Exhibit 216 - Email from C. 

Colligan re: Meeting with 

Subcontractors (Admitted) 

JA002186- 

JA002188 
36 

Trial Exhibit 506 – Email and 

Contract Revisions (Admitted) 

JA002189 – 

JA002198 
36 
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Date Description 
Bates 

Number 
Volume(s) 

01-18-18 Stipulation and Order 

Regarding Trial Exhibit 

Admitted into Evidence 

JA002199- 

JA002201 
36 

Exhibit 1 – Exhibit List APCO JA002208- 

JA002221 
36 

Exhibit 2 – Helix Trial Exhibits JA002222- 

JA002223 
36 

Exhibit 3 – Exhibit List Plaintiff in 

Intervention National Wood 

Products, Inc. 

JA002224- 

JA002242 
36/37 

APCO TRIAL EXHIBITS: 

APCO Related Exhibits:   

Trial Exhibit 7 - Letter from Scott 

Financial to APCO re: Loan 

Status 

JA002243 37 

Trial Exhibit 8 - APCO Pay 

Application No. 10 as submitted to 

Owner 

JA002244- 

JA002282 
37/38 

Trial Exhibit 12 and 107 - Email 

from C. Colligan to 

Subcontractors re: Subcontractor 

Concerns 

JA002283- 

JA002284 
38 

Trial Exhibit 17 – Video 

(Construction Project) 
JA002285 N/A 

Trial Exhibit 18 – Video 

(Construction Project) 
JA002286 

N/A 

Trial Exhibit 19 – Video 

(Construction Project) 
JA002287 

N/A 

Trial Exhibit 20 – Video 

(Construction Project) 
JA002288 

N/A 

Trial Exhibit 21 – Video 

(Construction Project) 
JA002289 

N/A 

Trial Exhibit 22 – Video 

(Construction Project) 
JA002290 

N/A 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 29 - Email from J. 

Robbins to Subcontractors re: 

Billing Cut-Off for August Billing 

JA002285 39 

Trial Exhibit 30 - Camco Pay 

Application No. 11 NCS-Owner 

Approved with NCS Draw 

Request 

JA002286- 

JA002306 
39 

Trial Exhibit 32 and 125 - Photo 

re: Building 8 & 9, Interior 

(Showing drywall still not 

completed and no electrical trim 

or fixture installed) 

JA002307- 

JA002308 
39 

Trial Exhibits 33 and 126 - Photo 

re: Building 8 & 9, Interior 

(Showing drywall still not 

completed) 

JA002309- 

JA002310 
39 

Exhibit 34 and 128 - Photo re: 

Building 8 & 9, Interior (Showing 

drywall still not completed) 

JA002311- 

JA002312- 
40 

Trial Exhibit 35 - Photo re: 

Building 8 & 9, Interior (Showing 

drywall still not completed and no 

electrical trim or fixtures installed) 

JA002313- 

JA002314 
40 

Exhibit 36 and 130 -Photo re: 

Building 8 & 9, Interior (Showing 

drywall still not completed and no 

electrical trim or fixtures installed) 

JA002315- 

JA002316 
40 

Trial Exhibits 37 and 131 -Photo 

re: Building 8 & 9, Interior 

(Showing drywall still not 

completed and no electrical trim 

or fixtures installed) 

JA002317- 

JA002318 
40 

Trial Exhibits 38 and 132 - Photo 

re: Building 8 & 9, Interior 

(Showing drywall still not 

completed and no electrical trim 

or fixtures installed) 

JA002319- 

JA002320 
41 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 39 -Email from K. 

Costen to Subcontractors 

informing that Manhattan West 

Project no longer open 

JA002321- 

JA002322 
41 

Trial Exhibit 40- Letter from D. 

Parry to Subcontractors Re: 

Funding Withdrawn 

JA002323 

JA002326 
41 

HELIX Related Exhibits:  41 

Trial Exhibit 46 - Helix Pay 

Application No. 16713-008R1 

with Proof of Payment 

JA002327- 

JA002345 
41 

Trial Exhibit 47 - Helix Pay 

Application No. 16713-009R1 

with Proof of Payment 

JA002346- 

JA002356 
41 

Trial Exhibit 48 - Email from R. 

Nickerl to B. Johnson Re: Work 

Suspension Directive 

JA002357- 

JA002358 
41 

Trial Exhibit 49 -Helix Pay 

Application No. 16713-010R2 

with Proof of Payment 

JA002359- 

JA002364 
41/42 

Trial Exhibit 50 - Unconditional 

Waiver and Release re: Pay 

Application No. 8 with Copy of 

Payment 

JA002365- 

JA002366 
42 

Trial Exhibit 51 - Photo re: 

Building 8 & 9, South (No 

Exterior fixtures installed. Helix 

billed out at 90%) 

JA002367- 

JA002368 
42 

Trial Exhibit 52 -Photo re: 

Building 8 & 9, North (No 

Exterior fixtures installed. Helix 

billed out at 90%) 

JA002369- 

JA002370 
42 

Trial Exhibit 53 -Photo re: 

Building - 2 & 3, West (No 

Exterior fixtures installed. Helix 

billed out at 90%) 

JA002371- 

JA002372 
42 
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Bates 

Number 
Volume(s) 

Trial Exhibit 54 - Photo re: 

Building - 2 & 3, East (No 

Exterior fixtures installed. Helix 

billed out at 90%) 

JA002373- 

JA002374 
42 

Trial Exhibit 55 - Photo re: 

Building 2 & 3, East (No Exterior 

fixtures installed. Helix billed out 

at 90%) 

JA002375- 

JA002376 
42 

Trial Exhibit 56 - Photo re: 

Building 8 & 9, North (No 

Exterior fixtures installed. Helix 

billed out at 90%) 

JA002377- 

JA002378 
42 

Trial Exhibit 57 - Photo re: 

Building 2 & 3, and 8 & 9, North 

(No Exterior fixtures installed. 

Helix billed out at 90%) 

JA002379- 

JA002381 
42 

Trial Exhibit 58 - Helix Pay 

Application No. 16713-011R1 

submitted to Owner 

JA002382- 

JA002391 
42 

Trial Exhibit 59 - Helix Pay 

Application No. 16713-011R1 

given to Camco with Proof of 

Payment 

JA002392- 

JA002405 
43 

Trial Exhibit 60 - Helix Retention 

Rolled to Camco 

JA002406- 

JA002415 
43 

Trial Exhibit 61 - Unconditional 

Waiver and Release re: all 

Invoices through June 30, 2008 

with Proof of Payment 

JA002413- 

JA002415 
43 

Trial Exhibit 62 - Photo re: 

Building 8 & 9, South 

JA002416- 

JA002417 
43 

Trial Exhibit 63 - Photo re: 

Building 2 & 3, West 

JA002418- 

JA002419 
43 

Trial Exhibit 64 - Photo re: 

Building 2 & 3, West 

JA002420- 

JA002421 
43 

Trial Exhibit 65 - Photo re: 

Building 2 & 3, South 

JA002422- 

JA002423 
43 
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Bates 

Number 
Volume(s) 

Trial Exhibit 66 - Letter of 

transmittal from Helix to APCO 

re: Helix Pay Application No. 

16713-011R1 

JA002424- 

JA002433 
43 

Trial Exhibit 67 - Photo re: 

Building 8 & 9, West (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002435- 

JA002436 
43 

Trial Exhibit 68 -Photo re: 

Building 8 & 9, West (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002437- 

JA002438 
43 

Trial Exhibit 69 - Photo re: 

Building 2 & 3, East (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002439- 

JA002440 
43 

Trial Exhibit 70 - Photo re: 

Building 8 & 9, South (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002441- 

JA002442 
43 

Trial Exhibit 71 - Photo re: 

Building 8 & 9, West (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002443- 

JA002444 
43 

Trial Exhibit 72 - Photo re: 

Building 2 & 3, East (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002445- 

JA002446 
43 

Trial Exhibit 73 - Photo re: 

Building 8 & 9, West (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002447- 

JA002448 
43 

Trial Exhibit 74 - Photo re: 

Building 2 & 3, East (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002448- 

JA002449 
43 
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Bates 

Number 
Volume(s) 

Trial Exhibit 75 - Unconditional 

Release re: Pay Application No. 

16713-011R1 with Proof of 

Payment 

JA002450- 

JA002456 
43 

Exhibit 77 - Helix Statement of 

Facts Constituting Notice of Lien 

and Third-Party Complaint 

JA002457- 

JA002494 43 

 Zitting Brothers Related 

Exhibits: 
  

Trial Exhibit 100 - Check No. 

14392 payable to Zitting 

($27,973.80); Progress Payment 

No. 7 

JA002495- 

JA002497 
44 

Trial Exhibit 101 - Email from R. 

Nickerl to R. Zitting re: Change 

Orders 

JA002498- 

JA002500 
44 

Trial Exhibit 102 -Email from L. 

Lynn to J. Griffith, et al. re: 

Change Order No. 00011 

“pending” 

JA002501- 

JA002503 
44 

Trial Exhibit 103- Email from R. 

Zitting to R. Nickerl re: change 

orders adjusted to $30 per hour  

JA002504- 

JA002505 
44 

Trial Exhibit 104 - Email from R. 

Zitting to R. Nickerl re: change 

orders adjusted to $30 per hour 

with copies of change orders 

JA002506- 

JA002526 
44 

Trial Exhibit 105 - Ex. C to the 

Ratification – Zitting Quotes 

JA002527- 

JA002528 
44 

Trial Exhibit 106 - Unconditional 

Lien Release – Zitting 

($27,973.80)  

JA002529 

44 

Trial Exhibit 108 - Photo of Video 

(Construction Project) 

JA002530- 

JA002531 

44 

Trial Exhibit 109 - Photo of Video 

(Construction Project) 

JA002532- 

JA002533 

44 
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Number 
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Trial Exhibit 110 - Photo of Video 

(Construction Project) 

JA002534- 

JA002535 

44 

Trial Exhibit 111 - Photo of Video 

(Construction Project) 

JA002536- 

JA002537 

44 

Trial Exhibit 112 - Photo of Video 

(Construction Project) 

JA002538- 

JA002539 

44 

Trial Exhibit 113 -Photo of Video 

(Construction Project)  

JA002550- 

JA002541 

44 

Trial Exhibit 114 -Photo of Video 

(Construction Project) 

JA002542- 

JA002543 

44 

Trial Exhibit 115 - Progress 

Payment No. 9 Remitted to Zitting 

JA002544- 

JA002545 

44 

Trial Exhibit 116 - Ratification 

and Amendment of Subcontract 

Agreement between Buchele and 

Camco 

JA002546- 

JA002550 

44 

Trial Exhibit 117 - C to the 

Ratification  

JA002551- 

JA002563 

44 

Trial Exhibit 118 - Q&A from 

Gemstone to subcontracts 

JA002564- 

JA002567 
44 

Trial Exhibit 119 - Check No. 

528388 payable to APCO 

($33,847.55) – Progress Payment 

No. 8.1 and 8.2  

JA002568- 

JA002571 
44 

Trial Exhibit 120 - Tri-City 

Drywall Pay Application No. 7 to 

APCO as submitted to Owner. 

Show percentage complete for 

Zitting 

JA002572- 

JA002575 
44/45 

Trial Exhibit 127 - Photo of Video 

(Construction Project) 

JA002576- 

JA002577 
45/46 

Trial Exhibit 128 - Photo of Video 

(Construction Project) 

JA002578- 

JA002579 
46 

Trial Exhibit 129 - Photo of Video 

(Construction Project) 

JA002580- 

JA002581 
46 
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Trial Exhibit 138 - Memo from 

Scott Financial to Nevada State 

Contractors Board Re: 

Explanation of Project Payment 

Process 

JA002582- 

JA002591 
46 

Trial Exhibit 152 -Terms & 

Conditions modified by APCO, 

Invoices and Check Payment 

JA002592- 

JA002598 
46 

 National Wood Products 

Related Exhibits: 
  

Trial Exhibit 160 - Documents 

provided for settlement 

JA002599- 

JA002612 
46 

 CAMCO Related Exhibits:   

Trial Exhibit 163 - Camco Pay 

Application No. 12 to Gemstone 

JA002613- 

JA002651 
46/47 

Trial Exhibit 165 - Letter from D. 

Parry to A. Edelstein re: Gemstone 

losing funding for project 

JA002652- 

JA002653 
47 

Trial Exhibit 166 - Letter from D. 

Parry to G. Hall re: withdrawal of 

funding 

JA002654 

JA002656 
47 

 Helix Related Exhibits:  47 

Trial Exhibit 169 - Helix Exhibit 

to Standard Subcontract 

Agreement with Camco 

JA 002665 

JA002676 
47/48 

Trial Exhibit 170 - Subcontract 

Agreement between Helix and 

Camco (unsigned) 

JA002677- 

JA002713 
48 

Trial Exhibit 171 - Work Order 

No. 100 

JA002714- 

JA002718 
48 

Trial Exhibit 172 - Letter from J. 

Griffith to Victor Fuchs Re: 

Gemstone’s intention to continue 

retention of Helix w/copy of 

Ratification and Amendment of 

Subcontract Agreement 

JA002719- 

JA002730 
48 
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Volume(s) 

Trial Exhibit 173 - Helix Pay 

Application No. 16713-012 to 

Camco with proof of payment 

JA002731- 

JA002745 
48 

Trial Exhibit 174 - Helix Change 

Order Request No. 28 

JA002746- 

JA002747 
48 

Trial Exhibit 175 - Change Notice 

No. 41 

JA002748- 

JA002751 
48 

Trial Exhibit 176 - Helix Pay 

Application No. 16713-013 to 

Camco 

JA002752- 

JA002771 
48/49 

Trial Exhibit 177 - Helix Pay 

Application No. 16713-014 to 

Camco 

JA002772- 

JA002782 
49 

Trial Exhibit 178 - Camco’s letter 

to Helix rejecting Pay Application 

No. 16713-015 with attached copy 

of Pay Application 

JA002783 

JA002797 
49 

 National Wood/Cabinetec 

Related Exhibits: 
  

 Trial Exhibit 184 - Ratification 

and Amendment of Subcontract 

Agreement between CabineTec 

and Camco (fully executed copy) 

JA002798- 

JA002825 
49 

 General Related Exhibits:   

Trial Exhibit 218 - Camco/Owner 

Pay Application No. 11 w/Backup 

JA002826- 

JA003028 
50/51/52 

Trial Exhibit 220 - Camco/Owner 

Pay Application No. 12 w/Backup 

JA003029- 

JA003333 
52/53/54/55 

Trial Exhibit 313 - Letter from A. 

Edelstein to R. Nickerl re: NRS 

624 Notice 

JA003334- 

JA003338 55 

 Helix Trial Exhibits:  

Trial Exhibit 501 - Payment 

Summary 

JA003339 – 

JA003732 

55/56/57 

/58/59/60 

Trial Exhibit 508 – Helix Pay 

Application 

JA003733- 

JA003813 
60/61 
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Number 
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Trial Exhibit 510 - Unsigned 

Subcontract 

JA003814- 

JA003927 
61/62 

Trial Exhibit 512 - Helix’s Lien 

Notice 

JA003928- 

JA004034 
62/63 

Trial Exhibit 522 - Camco Billing 

JA004035- 

JA005281 

63/64/65 

/66/67/ 

68/69/70/ 

71/72 

/73/74/75 

/76/77 

01-19-18 Order Denying APCO 

Construction’s Motion for 

Reconsideration of Order 

Granting Partial Summary 

Judgment Precluding Defenses 

Based on Pay-if-Paid 

Agreements 

JA005282- 

JA005283 
78 

01-18-18 Transcript – Bench Trial (Day 

2)2 

JA005284- 

JA005370 
78 

 Trial Exhibit 535 – Deposition 

Transcript of Andrew Rivera 

(Exhibit 99) (Admitted) 

JA005371- 

JA005623 
78/79/80 

01-19-18 

 

Transcript – Bench Trial (Day 

3)3 

JA005624- 

JA005785 
80 

Trial Exhibit 231 – Helix 

Electric’s Amended Statement of 

Facts Constituting Notice of Lien 

and Third-Party Complaint 

(Admitted) 

JA005786- 

JA005801 
80 

Trial Exhibit 314 - Declaration of 

Victor Fuchs in support of Helix’s 

Motion for Partial Summary 

Judgment against Gemstone 

(Admitted) 

JA005802- 

JA005804 
80 

 
2 Filed January 31, 201879 
3 Filed January 31, 2018 
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Trial Exhibit 320 – June-August 

Billings—not paid to APCO 

(Admitted) 

JA005805 80 

Trial Exhibit 321 – Overpayments 

to Cabinetec (Admitted) 
JA005806- 80 

Trial Exhibit 536 – Lien math 

calculations (handwritten) 

(Admitted) 

JA005807- 

JA005808 
80 

Trial Exhibit 804 – Camco 

Correspondence (Admitted) 

JA005809- 

JA005816 
80 

Trial Exhibit 3176 – APCO Notice 

of Lien (Admitted) 

JA005817- 

JA005819 
81 

01-24-18 Transcript – Bench Trial (Day 

5)4 

JA005820- 

JA005952 
81 

03-08-18 Letter to Judge Denton 

submitting Helix Electric of 

Nevada, LLC’s (Proposed) 

Findings of Fact and 

Conclusions of Law  

JA005953- 

JA005985 
81 

03-08-18 Letter to Judge Denton 

submitting APCO Construction, 

Inc.’s Proposed Findings of Fact 

and Conclusions of Law  

JA005986- 

JA006058 
8/821 

03-08-18 APCO Construction Inc.’s Post-

Trial Brief 

JA006059- 

JA006124 
82/83 

03-23-18 APCO Opposition to Helix 

Electric of Nevada, LLC’s 

Findings of Fact and 

Conclusions of Law 

JA006125- 

JA006172 
83/84 

03-23-18 Helix Electric of Nevada, LLC’s 

Responses to APCO 

Construction’s Post-Trial Brief 

JA006173- 

JA006193 
84 

04-25-18 Findings of Fact and 

Conclusions of Law and Order 

as the Claims of Helix Electric 

and Cabinetec Against APCO 

JA006194- 

JA006264 
84/85 

 
4 Filed January 31, 201883 
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05-08-18 APCO Construction, Inc.’s 

Motion for Attorneys’ Fees and 

Costs Against Helix Electric of 

Nevada, LLC and Plaintiff in 

Intervention National Wood 

Products, Inc. 

JA006265- 

JA006284 
85 

Exhibit 1 – Findings of Fact and 

Conclusions of Law as to the 

Claims of Helix Electric and 

Cabenetec Against APCO 

JA006285- 

JA006356 
85/86 

Exhibit 2 – National Wood 

Products, Inc.’s Notice of Motion 

and Motion to Intervene and 

Memorandum of Points and 

Authorities in Support Thereof 

JA006357- 

JA006369 
86 

Exhibit 3 – Plaintiff in 

Intervention, National Wood 

Products, Inc.’s Findings of Fact 

and Conclusions of Law 

(Proposed) 

JA006370- 

JA006385 
86/87 

Exhibit 4 – Plaintiff in 

Intervention, National Wood 

Productions, Inc.’s Findings of 

Fact and Conclusions of Law Re 

Camco 

JA006386- 

JA006398 
87 

Exhibit 5 – Offer of Judgment to 

Helix Electric of Nevada, LLC  

JA006399- 

JA006402 
87 

Exhibit 6 – Offer of Judgment to 

Plaintiff in Intervention National 

Wood Products, Inc. 

JA006403- 

JA006406 
87 

Exhibit 7 – Declaration of John 

Randall Jefferies, Esq. in Support 

of APCO Construction, Inc.’s 

Motion for Attorney’s Fees and 

Costs 

JA006407- 

JA006411 
87 

Exhibit 7A – Billing Entries JA006412- 

JA006442 
87/88 
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Number 
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Exhibit 7B – Time Recap JA006443- 

JA006474 
88 

Exhibit 8 – Declaration of Cody S. 

Mounteer, Esq. in Support of 

Motion for Attorney’s Fees and 

Costs 

JA006475- 

JA006478 
88 

Exhibit 9 – APCO Construction, 

Inc.’s Memorandum of Costs and 

Disbursements [Against Helix 

Electric of Nevada, LLC, and 

Plaintiff in Intervention National 

Wood Products, LLC] 

JA006479- 

JA006487 
88 

Exhibit 10 – Depository Index JA006488- 

JA006508 
88/89 

05-08-18 Helix Electric of Nevada, LLC’s 

Motion to Retax Costs Re: 

Defendant APCO 

Construction’s Memorandum 

of Costs and Disbursements  

JA006509- 

JA006521 
89 

05-31-18 Notice of Entry of Judgment [As 

to the Claims of Helix Electric of 

Nevada, LLC Against Camco 

Construction, Co., Inc.] 

JA006522 

JA006540 
89 

06-01-18 Notice of Entry of Judgment [As 

to the Claims of Helix Electric of 

Nevada, LLC and Plaintiff in 

Intervention National Wood 

Products, Inc.’s Against APCO 

Construction, Inc.] 

JA006541 

JA006550 
90 

06-01-18 Helix Electric of Nevada, LLC’s 

Motion for Attorneys’ Fees, 

Interest and Costs 

JA006551- 

JA006563 
90 

Exhibit 1 – Findings of Fact and 

Conclusions of Law and Order as 

to the Claims of Helix Electric of 

Nevada, LLC Against Camco 

Pacific Construction, Inc. 

JA006564- 

JA006574 
90 
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Exhibit 2 – Memorandum of Costs 

and Disbursements (Helix Electric 

of Nevada, LLC) 

JA006575- 

JA006580 
90 

Exhibit 3 – Prime Interest Rate JA006581- 

JA006601 
90 

Exhibit 4 – Declaration of Eric B. 

Zimbelman in Support of Helix 

Electric of Nevada, LLC’s Motion 

for Attorneys’ Fees, Interest and 

Costs 

JA006583- 

JA006588 
90 

Exhibit 5 – Summary of Fees JA006589- 

JA006614 
90 

06-15-18 APCO Construction, Inc.’s 

Opposition to Helix Electric of 

Nevada, LLC and Plaintiff in 

Intervention National Wood 

Products, Inc.’s Motions to 

Retax Costs 

JA006615- 

JA006637 
90/91 

Exhibit 1-A Declaration of Mary 

Bacon in Support of APCO’s 

Supplement to its Motion for 

Attorney’s Fees 

JA006635 

JA006638 
91 

Exhibit 1-B – Declaration of Cody 

Mounteer in Support of APCO’s 

Supplement to its Motion for 

Attorney’s Fees  

JA006639- 

JA006916 

91/92/93 

94/95/96 

06-15-18 Helix Electric of Nevada, LLC’s 

Opposition to APCO 

Construction’s Motion for 

Attorneys’ Fees and Costs  

JA006917 – 

JA006942 
96 

Exhibit 1 – Notice of Entry of 

Staying the Case, Except for the 

Sale of the Property, Pending 

Resolution of the Petition before 

the Nevada Supreme Court 

 

JA006943- 

JA006948 
96 
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Exhibit 2 – Notice of Entry of 

Denying APCO Construction’s 

Motion for Partial Summary 

Judgment Re: Lien Foreclosure 

Claims 

JA006949- 

JA006954 
96 

Exhibit 3 – Supreme Court filing 

notification Joint Petition for Writ 

of Mandamus filed 

JA006955- 

JA006958 
96 

Exhibit 4 – Order Denying En 

Banc Reconsideration 

JA006959- 

JA006963 
96 

Exhibit 5 – Notice of Entry of 

Order Granting Peel Brimley Lien 

Claimants’ Motion for Partial 

Summary Judgment Precluding 

Defenses Based on Pay-if-Paid 

Agreements 

JA006964- 

JA006978 
96 

Exhibit 6A – Interstate Plumbing 

and Air Conditioning, LLC’s 

Response to Special Master 

Questionnaire 

JA006977- 

JA006980 
96 

Exhibit 6B – Nevada Prefab 

Engineers, Inc.’s Response to 

Special Master Questionnaire 

JA006981- 

JA006984 
96 

Exhibit 6C – Zitting Brothers 

Construction, Inc.’s Response to 

Special Master Questionnaire 

JA006985- 

JA006993 
96/97 

Exhibit 6D – Noorda Sheet 

Metal’s Notice of Compliance 

JA006994 

JA007001 
97 

Exhibit 6 E – Unitah Investments, 

LLC’s Special Master 

Questionnaire 

JA007002- 

JA007005 
97 

Exhibit 7A – Motion to Appoint 

Special Master 

JA007006- 

JA007036 
97 

Exhibit 7B – Letter from Floyd A. 

Hale dated August 2, 2016 

 

JA007037- 

JA007060 
97 
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Exhibit 7C – Special Master 

Report Regarding Remaining 

Parties to the Litigation, Special 

Master Recommendation and 

District Court Order Amended 

Case Agenda 

JA007042- 

JA007046 
97 

Exhibit 8 – Notice of Entry of 

Order Granting Plaintiff’s Motion 

to Dismiss 

JA007047 

JA007053 
97 

Exhibit 9 – Stipulation and Order 

for Dismissal with Prejudice 

JA007054- 

JA007056 
97 

Exhibit 10 – Stipulation and Order 

to Dismiss Third-Party Complaint 

of Interstate Plumbing & Air 

Conditioning, LLC Against 

APCO Construction, Inc. with 

Prejudice 

JA007057- 

JA007059 
97 

Exhibit 11 – Notice of Entry of 

Order Granting in Part and 

Denying in Part APCO 

Construction’s Omnibus Motion 

in Limine  

JA007060- 

JA007088 
97 

Exhibit 12 – Notice of Entry of 

Order Granting in Part and 

Denying in Part Helix Electric of 

Nevada, LLC’s Motion in Limine 

(against APCO Construction) 

JA007070- 

JA007078 
97 

Exhibit 13 – Notice of Entry of 

Order Denying APCO 

Constructions’ Motion for Partial 

Summary Judgment Re: Lien 

Foreclosure Claims  

JA007079- 

JA007084 
97 

Exhibit 14 – Notice of Entry of 

Order Denying APCO 

Construction’s Motion for 

Reconsideration of Order 

Granting Partial Summary 

JA007085- 

JA007087 
97 
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Judgment Precluding Defenses 

Based on Pay-if-Paid Agreements 

Exhibit 15 – Notice of Association 

of Counsel 

JA007088- 

JA007094 
97 

06-15-18 Plaintiff in Intervention 

National Wood Products, Inc.’s 

Opposition to APCO 

Construction’s Motion for 

Attorneys’ Fees and Costs  

JA007095- 

JA007120 
97/98 

06-15-18 Declaration of S. Judy Hirahara 

in support of National Woods’s 

Opposition to APCO 

Construction’s Motion for 

Attorneys’ Fees and Costs 

JA007121- 

JA007189 
98 

06-18-18 Plaintiff in Intervention 

National Wood Products, Inc.’s 

Joinder to Helix Electric of 

Nevada, LLC’s Opposition to 

APCO Construction’s Motion 

for Attorneys’ Fees and Costs  

JA007190- 

JA007192 
99 

06-21-18 Helix Electric of Nevada, LLC’s 

Notice of Non-Opposition to its 

Motion for Attorney’s Fees, 

Interest and Costs 

JA007193- 

JA007197 
99 

06-29-18 APCO Construction, Inc.’s 

Reply in Support of its Motion 

for Attorney’s Fees and Costs 

Against Helix Electric of 

Nevada, LLC and Plaintiff in 

Intervention National Wood 

Products, Inc. 

JA007198- 

JA007220 
99 

Exhibit 1 – Invoice Summary by 

Matter Selection 

JA007221- 

JA007222 
99 

Exhibit 2 – Marquis Aurbach 

Coffing Invoice to APCO dated 

April 30, 2018 

JA007223- 

JA007224 
99 
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06-29-18 Helix Electric of Nevada, LLC’s 

Reply Re: Motion to Retax 

JA007225- 

JA007237 
100 

07-02-18 Notice of Entry of Order 

Granting Helix Electric of 

Nevada, LLC’s Motion for 

Attorneys’ Fees, Interest and 

Costs 

JA007238- 

JA007245 
100 

07-19-18 Plaintiff-in-Intervention 

National Wood Products, Inc.’s 

Surreply to APCO 

Construction’s Reply to 

Plaintiff-in-Intervention 

National Wood Products, Inc.’s 

Opposition to Motion for 

Attorney’s Fees and Costs 

JA007246- 

JA007261 
100 

08-08-18 Court’s Decision on Attorneys’ 

Fees and Cost Motions 

JA007262- 

JA007280 
100 

09-28-18 Notice of Entry of (1) Granting 

APCO Construction, Inc.’s 

Motion for Attorneys’ Fees and 

Costs (2) Granting APCO 

Construction, Inc.’s 

Memorandum of Costs in Part 

(3) Granting Helix Electric of 

Nevada, LLC’s Motion to Retax 

in Part and Denying in Part (4) 

Granting Plaintiff in 

Intervention National Wood 

Products, LLC’s Motion to 

Retax in Part and Denying in 

Part and (5) Granting National 

Wood Products, Inc.’s Motion 

to File a Surreply 

JA007281- 

JA007299 
100 

01-24-19 Transcript for All Pending Fee 

Motions on July 19, 2018 

JA007300- 

JA007312 
100/101 

07-12-19 Order Dismissing Appeal (Case 

No. 76276) 

JA007313- 

JA007315 
101 
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08-06-19 Helix Electric of Nevada LLC’s 

Motion to (I) Re-Open 

Statistically Closed Case, (II) 

Dismiss All Unresolved Claims 

and/or (III) In the Alternative 

for a Rule 54(B) Certification as 

to Helix and APCO 

JA007316- 

JA007331 
101 

Exhibit 1 – Judgment [As to the 

Claims of Helix Electric of 

Nevada, LLC and Plaintiff in 

Intervention National Wood 

Products, Inc.’s Against APCO 

Construction, Inc. 

JA007332- 

JA007335 
101 

Exhibit 2 – ORDER: (1) Granting 

APCO Construction, Inc. Motion 

for Attorneys Fees and Costs (2) 

Granting APCO Construction, 

Inc.’s Memorandum of Costs in 

Part (3) Granting Helix Electric of 

Nevada LLC’s Motion to Retax in 

Part and Denying in Part and all 

related matters (4) Granting 

Plaintiff in Intervention National 

Wood Products LLC’s Motion to 

Retax in Part and Denying in Part 

-and-(5) Granting National Wood 

Products, Inc.’s Motion to File a 

Surreply 

JA007336- 

JA007344 
101 

Exhibit 3 - Notice of Appeal JA007345- 

JA007394 
101/102 

Exhibit 4 – Amended Notice of 

Appeal 

JA007395- 

JA007400 
102 

Exhibit 5A – 5F -Notices of Entry 

of Order as to the Claims of 

Cactus Rose Construction, Fast 

Glass, Inc., Heinaman Contract 

Glazing, Helix Electric of Nevada, 

LLC, SWPPP Compliance 

JA007401- 

JA007517 
102/103 
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Solutions, Inc., E&E Fire 

Protection 

Exhibit 6 – Order Dismissing 

Appeal in Part (Case No. 76276) 

JA007518- 

JA007519 
103 

Exhibit 7 – Order to Show Cause JA007520- 

JA007542 
103 

Exhibit 8 -Order Dismissing 

Appeal (Case No. 76276) 

JA007524- 

JA007527 
103 

Exhibit 9 – Notice of Entry of 

Order to Consolidate this Action 

with Case Nos. A574391, 

A574792, A57623. A58389, 

A584730, A58716, A580889 and 

A589195 

JA 007528- 

JA007541 
103 

Exhibit 10 (Part One)  JA007537- 

JA007542 
103 

Exhibit 10A – Docket 09A587168 

(Accuracy Glass & Mirror v. 

APCO) 

JA007543- 

JA007585 
103 

Exhibit 10B -Docket 08A571228 

(APCO v. Gemstone) 
JA007586- 

JA008129 

103/104/105 

/106/107 

/108/109 

Exhibit 10C – Notice of Entry of 

Order to Consolidate this Action 

with Cases Nos A57. 4391, 

A574792, A577623, A583289, 

A584730, A587168, A580889 and 

A589195 

JA008130- 

JA008138 
109 

Exhibit 10D – Notice of Entry of 

Joint Order Granting, in Part, 

Various Lien Claimants’ Motions 

for Partial Summary Judgment 

Against Gemstone Development 

West 

JA008139- 

JA008141 
109 

Exhibit 10 (Part Two) JA008142- 

JA008149 
109 
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Exhibit 10E – 131 Nev. Advance 

Opinion 70 

JA008150- 

JA008167 
109 

Exhibit 10F – Special Master 

Report Regarding Remaining 

Parties to the Litigation and 

Discovery Status 

JA008168- 

JA008170 
109 

Exhibit 10EG – Notice of Entry of 

Granting Plaintiff’s Motion to 

Dismiss  

JA008171- 

JA008177 
109 

Exhibit 10H – Complaint re 

Foreclosure 

JA008178- 

JA008214 
109 

Exhibit 10I – First Amended 

Complaint re Foreclosure 

JA008215- 

JA008230 
109 

Exhibit 10J – APCO 

Construction’s Answer to 

Accuracy Glass & Mirror 

Company’s First Amended 

Complaint re Foreclosure 

JA008231- 

JA008265 
109/110 

Exhibit 10K –Answer to Accuracy 

Glass & Mirror Company, Inc.’s 

Complaint and Camco Pacific 

Construction, Inc.’s Counterclaim 

JA008266- 

JA008285 
110 

Exhibit 10L – Accuracy Glass & 

Mirror Company, Inc.’s Answer to 

Camco Pacific Construction 

Company’s Counterclaim  

JA008286- 

JA008290 
110 

Exhibit 10M – Helix Electric’s 

Amended Statement of Facts 

Constituting Lien and Third-Party 

Complaint  

JA008291- 

JA008306 
110 

Exhibit 10N – APCO 

Construction’s Answer to Helix 

Electric’s Amended Statement of 

Facts Constituting Lien and Third-

Party Complaint  

JA008307- 

JA008322 
110 

Exhibit 10O – Answer to Helix 

Electric’s Statement of Facts 

JA008323- 

JA008338 
110 
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Constituting Lien and Third-Party 

Complaint and Camco Pacific 

Construction Company Inc.’s 

Counterclaim 

Exhibit 10P – Notice of Entry of 

Helix Electric of Nevada, LLC’s 

Motion for Attorney’s Fees, 

Interest and Costs 

JA008339 

JA008347 
110 

Exhibit 10Q – Notice of Entry of 

Judgment [As to the claims of 

Helix Electric of Nevada, LLC 

Against Camco Construction Co., 

Inc.] 

JA008348- 

JA008367 
110 

Exhibit 10R – Notice of Entry of 

Judgment [As to the Claims of 

Helix Electric of Nevada, LLC 

and Plaintiff in Intervention 

National Wood Products, Inc. 

Against APCO Construction, Inc.] 

JA008368- 

JA008378 
110 

Exhibit 10S – Findings of Fact and 

Conclusions of Law and Order as 

to the Claims of Helix Electric and 

Cabenetec Against APCO 

JA008379- 

JA008450 
110/111 

Exhibit 10T -WRG Design, Inc.’s 

Amended Statement of Facts 

Constituting Notice of Lien and 

Third-Party Complaint 

JA008451- 

JA008486 
111 

Exhibit 10U – APCO 

Construction’s Answer to WRG 

Design Inc.’s amended Statement 

of Facts Constituting Lien and 

Third-Party Complaint  

JA008468- 

JA008483 
111 

Exhibit 10V -Answer to WRG 

Design, Inc.’s Statement of Facts 

Constituting Lien, Third-Party 

Complaint and Camco Pacific 

Construction, Inc’s Counterclaim 

JA008484- 

JA008504 
111 
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Exhibit 10W – Notice of Entry of 

Stipulation and Order Dismissal 

JA008505- 

JA008512 
111 

Exhibit 10X – WRG Design, 

Inc.’s Answer to Camco Pacific 

Construction Company, Inc.’s 

Counterclaim 

JA008513 

JA008517 
111 

Exhibit 10Y – Heinaman Contract 

Glazing’s Amended Statement of 

Facts Constituting Lien and Third-

Party Complaint  

JA008518- 

JA008549 
111 

Exhibit 10Z – Answer to 

Heinaman Contract Glazing’s 

Statement of Facts Constituting 

Lien and Third-Party Complaint, 

and Camco Pacific Construction’s 

Counterclaim 

JA008531- 

JA008551 
111 

Exhibit 10AA – Notice of Entry of 

Granting Heinaman Glazing’s 

Motion for Attorneys’s Fees, 

Interest and Costs 

JA008552- 

JA008579 
111/112 

Exhibit 10BB -Notice of Entry of 

Judgment [As to the Claims of 

Heinaman Contract Glazing 

Against Camco Construction Co., 

Inc.] 

JA008561- 

JA008582 
112 

Exhibit 10CC – Heinaman 

Contract Glazing’s Answer to 

Camco Pacific Construction 

Company’s Counterclaim 

JA008583 

JA008588 
112 

Exhibit 10DD - Bruin Painting 

Corporation's Amended Statement 

of Facts Constituting Notice of 

Lien and Third-Party Complaint 

JA008589- 

JA00861 
112 

Exhibit 10EE – Answer to Bruin 

Painting Corporation's Amended 

Statement of Facts Constituting 

Notice of Lien and Third-Party 

JA008602- 

JA008621 
112 
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Date Description 
Bates 

Number 
Volume(s) 

Complaint and Camco Pacific 

Construction, Inc.’s Counterclaim 

Exhibit 10FF – Voluntary 

Dismissal of Fidelity and Deposit 

Company of Maryland Only from 

Bruin Painting Corporation's 

Amended Statement of Facts 

Constituting Notice of Lien and 

Third-Party Complaint Without 

Prejudice 

JA008622- 

JA008624 
112 

Exhibit 10GG – HD Supply 

Waterworks’ Amended Statement 

of Facts Constituting Lien and 

Third-Party Complaint 

JA008625- 

JA008642 
112 

Exhibit 10HH – APCO 

Construction’s Answer to HD 

Supply Waterworks’ Amended 

Statement of Facts Constituting 

Lien and Third-Party Complaint 

JA008643- 

JA008657 
112 

Exhibit 10II – Amended Answer 

to HD  Supply Waterworks’ 

Amended Statement of Facts 

Constituting Lien and Third-Party 

Complaint 

JA008658- 

JA008664 
112 

Exhibit 10JJ -Defendants Answer 

to HD Supply Waterworks’ 

Amended Statement of Facts 

Constituting Lien and Third-Party 

Complaint  

JA008665- 

JA008681 
112 

Exhibit 10KK – Stipulation and 

Order to Dismiss E & E Fire 

Protection, LLC Only Pursuant to 

the Terms State Below 

JA008682- 

JA008685 
112 

Exhibit 10LL – HD Supply 

Waterworks, LP’s Voluntary 

Dismissal of Platte River 

Insurance Company Only Without 

Prejudice 

JA008686- 

JA008693 
112 
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Bates 

Number 
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Exhibit 10MM – Scott Financial 

Corporation’s Answer to HD 

Supply Waterworks’ Amended 

Statement of Facts Constituting 

Lien and Third-Party Complaint  

JA008694- 

JA008717 
112/113 

Exhibit 10NN-Notice of Appeal JA008718 

JA008723 
113 

Exhibit 10OO – Amended Notice 

of Appeal 

JA008724- 

JA008729 
113 

Exhibit 10PP – Notice of Cross 

Appeal 

JA008730- 

JA008736 
113 

Exhibit 10QQ – Motion to 

Suspend Briefing Pending 

Outcome of Order to Show Cause 

in Supreme Court Case No. 76276 

JA008737- 

JA008746 
113 

Exhibit 11 – Order to Consolidate 

this Action with Case Nos.  

A574391, A574792, A57623. 

A58389, A584730, A58716, 

A580889 and A589195 

JA008747- 

JA008755 
113 

Exhibit 12 – Stipulation and Order 

to Dismiss Third-Party Complaint 

of Interstate Plumbing & Air 

Conditioning, LLC Against 

APCO Construction, Inc. with 

Prejudice 

JA00875- 

JA008758 
113 

Exhibit 13 – Stipulation and Order 

with Prejudice 

JA008759- 

JA008780 
113 

Exhibit 14 – Docket/United 

Subcontractors, Inc. dba Skyline 

Insulation’s Motion to Enforce 

Settlement Agreement and Enter 

Judgment 

JA008762- 

JA008788 
113 

Exhibit 15 – Notice of Entry of 

Order Granting Motion for 54(b) 

Certification and for Stay Pending 

Appeal 

JA008789- 

JA008798 
113 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 16 – Notice of Appeal JA008799- 

JA008810 
113 

08-16-19 APCO’s Opposition to Helix 

Electric of Nevada LLC’s 

Motion to (I) Re-Open 

Statistically Closed Case, (II) 

Dismiss All Unresolved Claims 

and/or (III) In the Alternative 

for a Rule 54(B) Certification as 

to Helix and APCO 

JA008811- 

JA008821 
114 

Exhibit 1 – Order to File Amended 

Docketing Statement 

JA008822- 

JA008824 
114 

Exhibit 2 – Order to Show Cause JA008825- 

JA008828 
114 

Exhibit 3 – Appellant/Cross-

Respondent’s Response to Order 

to Show Cause 

JA008829- 

JA008892 
114/115/116 

Exhibit 4 – Order Dismissing 

Appeal 

JA008893- 

JA008896 
116 

Exhibit 5 – Chart of Claims JA008897- 

JA008924 
116 

Exhibit 6 – Answer to Helix 

Electric’s Statement of Facts 

Constituting Lien and Third-Party 

Complaint and Camco Pacific 

Construction Company, Inc.’s 

Counterclaim 

JA008925- 

JA008947 
116/117 

Exhibit 7 – Answer to Cactus 

Rose’s Statement of Facts 

Constituting Notice of Lien and 

Complaint and Camco Pacific 

Construction Company Inc.’s 

Counterclaim  

JA008948- 

JA008965 
117 

Exhibit 8 – Answer to Heinaman 

Contract Glazing’s Statement of 

Facts Constituting Lien and Third-

Party Complaint and Camco 

JA008966- 

JA008986 
117/118 
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Bates 

Number 
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Pacific Construction’s 

Counterclaim 

Exhibit 9 – Findings of Fact and 

Conclusions of Law as to the 

Claims of Helix Electric of 

Nevada, LLC Against Camco 

Pacific Construction, Inc. 

JA008987- 

JA008998 
118 

Exhibit 10 – Findings of Fact and 

Conclusions of Law as to the 

Claims of Cactus Rose 

Construction Co., Inc. 

JA008998- 

JA009010 
118 

Exhibit 11 – Findings of Fact and 

Conclusions of Law as to the 

Claims of Heinaman Contract 

Glazing 

JA009011- 

JA009024 
118 

Exhibit 12 – Notice of Entry of 

Decision, Order and Judgment on 

Defendant Scott Financial 

Corporation’s Motion for 

Summary Judgment as to Priority 

of Liens 

JA009025- 

JA009038 
118 

 Exhibit 13 – Findings of Fact and 

Conclusions of Law as to the 

Claims of Helix Electric and 

Cabenetec Against APCO 

JA009039- 

JA009110 
118/119 

 Exhibit 14 – Order Granting 

Motion to Deposit Bond Penal 

Sum with Court, Exoneration of 

Bond and Dismissal 

JA009111- 

JA009113 
119 

 Exhibit 15 – Order Approving 

Distribution of Fidelity and 

Deposit Company of Maryland’s 

Bond 

JA009114- 

JA009116 
119 

08-29-19 Helix Electric of Nevada LLC’s 

Reply to APCO’s Opposition to 

Helix Electric of Nevada LLC’s 

Motion to (I) Re-Open 

Statistically Closed Case, (II) 

JA009117- 

JA009123 
119 
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Bates 

Number 
Volume(s) 

Dismiss All Unresolved Claims 

and/or (III) In The Alternative 

for a Rule 54(B) Certification as 

to Helix and APCO 

01-03-20 Notice of Entry of Order 

Granting Helix Electric of 

Nevada, LLC’s Motion for Rule 

54(b) Certification 

JA009124- 

JA009131 
119 

01-29-20 Notice of Appeal JA009132- 

JA009136 
119/120 

Exhibit A – Notice of Entry of 

Judgment [As to the Claims of 

Helix Electric of Nevada, LLC 

and Plaintiff in Intervention 

National Wood Products, Inc.’s 

Against APCO Construction, Inc.] 

JA009137- 

JA009166 
120 

Exhibit [C] – Notice of Entry of 

Order Granting Helix Electric of 

Nevada’s Rule 54(b) Certification 

JA009148- 

JA009156 
120 

02-11-20 Case Appeal Statement JA009157- 

JA009163 
120 

02-11-20 APCO’s Notice of Cross Appeal JA009164- 

JA010310 
120 

Exhibit 1 – Notice of Entry of 

Order (1) Granting APCO 

Construction, Inc.’s Motion for 

Attorney’s Fees and Costs; (2) 

Granting APCO Construction, 

Inc.’s Memorandum of Costs in 

Part (3) Granting Helix Electric of 

Nevada, LLC’s Motion to Retax in 

Party (4) Granting Plaintiff-in-

Intervention National Wood 

Productions, LLC’s Motion to 

Retax in Part and Denying in Part 

and (5) Granting National Wood 

Products, Inc.’s Motion to File a 

Surreply 

JA009168- 

JA009182 
120 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 2 – Notice of Entry of 

Order Granting Helix Electric of 

Nevada’s Motion for Rule 54(b) 

Certification 

JA009183- 

JA00991 
120 
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ALPHABETICAL APPENDIX OF EXHIBITS 

 

Date Description 
Bates 

Number 
Volume(s) 

08-05-09 APCO’s Answer to Helix’s Amended 

Statement of Facts Constituting Notice 

of Lien and Third-Party Complaint  

JA000016 – 

JA000030 
1 

05-08-18 APCO Construction, Inc.’s Motion for 

Attorneys’ Fees and Costs Against 

Helix Electric of Nevada, LLC and 

Plaintiff in Intervention National 

Wood Products, Inc. 

JA006265- 

JA006284 
85 

Exhibit 1 – Findings of Fact and 

Conclusions of Law as to the Claims of 

Helix Electric and Cabenetec Against 

APCO 

JA006285- 

JA006356 
85/86 

Exhibit 2 – National Wood Products, 

Inc.’s Notice of Motion and Motion to 

Intervene and Memorandum of Points 

and Authorities in Support Thereof 

JA006357- 

JA006369 
86 

Exhibit 3 – Plaintiff in Intervention, 

National Wood Products, Inc.’s Findings 

of Fact and Conclusions of Law 

(Proposed) 

JA006370- 

JA006385 
86/87 

Exhibit 4 – Plaintiff in Intervention, 

National Wood Productions, Inc.’s 

Findings of Fact and Conclusions of Law 

Re Camco 

JA006386- 

JA006398 
87 

Exhibit 5 – Offer of Judgment to Helix 

Electric of Nevada, LLC  

JA006399- 

JA006402 
87 

Exhibit 6 – Offer of Judgment to Plaintiff 

in Intervention National Wood Products, 

Inc. 

JA006403- 

JA006406 
87 

Exhibit 7 – Declaration of John Randall 

Jefferies, Esq. in Support of APCO 

Construction, Inc.’s Motion for 

Attorney’s Fees and Costs 

JA006407- 

JA006411 
87 

Exhibit 7A – Billing Entries JA006412- 87/88 
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Date Description 
Bates 

Number 
Volume(s) 

JA006442 

Exhibit 7B – Time Recap JA006443- 

JA006474 
88 

Exhibit 8 – Declaration of Cody S. 

Mounteer, Esq. in Support of Motion for 

Attorney’s Fees and Costs 

JA006475- 

JA006478 
88 

Exhibit 9 – APCO Construction, Inc.’s 

Memorandum of Costs and 

Disbursements [Against Helix Electric of 

Nevada, LLC, and Plaintiff in 

Intervention National Wood Products, 

LLC] 

JA006479- 

JA006487 
88 

Exhibit 10 – Depository Index JA006488- 

JA006508 
88/89 

06-06-13 APCO’s Limited Motion to Lift Stay 

for Purposes of this Motion Only; (2) 

APCO’s Motion for Summary 

Judgment Against Gemstone Only; 

and (3) Request for Order Shortening 

Time 

JA000044- 

JA000054 
1 

Exhibit 1 – Affidavit of Randy Nickerl in 

Support of (I) APCO’s Limited Motion to 

Lift Sta for Purposes of this Motion Only; 

(2) APCO’s Motion for Judgment 

Against Gemstone Only 

JA000055- 

JA000316 
1/2/4/5/6 

Exhibit 2 – Findings of Fact and 

Conclusions of Law and Judgment in 

Favor of APCO Construction Against 

Gemstone Development West, Inc. Only 

JA000317- 

JA000326 
6 

02-11-20 APCO’s Notice of Cross Appeal JA009164- 

JA010310 
120 

Exhibit 1 – Notice of Entry of Order (1) 

Granting APCO Construction, Inc.’s 

Motion for Attorney’s Fees and Costs; (2) 

Granting APCO Construction, Inc.’s 

Memorandum of Costs in Part (3) 

Granting Helix Electric of Nevada, LLC’s 

JA009168- 

JA009182 
114 
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Bates 

Number 
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Motion to Retax in Party (4) Granting 

Plaintiff-in-Intervention National Wood 

Productions, LLC’s Motion to Retax in 

Part and Denying in Part and (5) Granting 

National Wood Products, Inc.’s Motion to 

File a Surreply 

Exhibit 2 – Notice of Entry of Order 

Granting Helix Electric of Nevada’s 

Motion for Rule 54(b) Certification 

JA009183- 

JA00991 
120 

11-06-17 APCO Construction, Inc.’s Omnibus 

Motion in Limine  

JA000590 

JA000614 
9 

Exhibit 1 – Second Amended Notice of 

taking NRCP Rule 30(b)(6) Deposition of 

Person Most Knowledgeable for Zitting 

Brothers Construction, Inc. 

JA000615- 

JA000624 
9 

Exhibit 2 – Zitting Brothers Construction, 

Inc.’s Motion for Partial Summary 

Judgment Against APCO Construction 

JA000625- 

JA000646 
9 

Exhibit 3 – Excerpts from Samuel 

Zitting’s Deposition Transcript taken 

October 27, 2017 

JA000647- 

JA000678 
9/10 

Exhibit 4 – Statement of Facts 

Constituting Lien on Behalf of Buchele, 

Inc. 

JA000679- 

JA000730 
10 

Exhibit 5 – Subcontract Agreement dated 

April 17, 2007 

JA000731- 

JA000808 
10/11 

Exhibit 6 – Subcontract Agreement dated 

April 17, 2007 

JA000809- 

JA000826 
11/12 

Exhibit 7 – Email from Mary Bacon dated 

October 16, 2017 

JA000827- 

JA000831 
12 

Exhibit 8 – Email from Mary Bacon dated 

October 17, 2017 

JA000832- 

JA000837 
12 

Exhibit 9 – Email from Eric Zimbelman 

dated October 17, 2017 

JA000838- 

JA000844 
12 

Exhibit 10 – Special Master Report, 

Recommendation and District Court 

Order 

JA00845- 

JA000848 
12 
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Bates 

Number 
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Exhibit 11 – Plaintiff in Intervention, 

National Wood Products, Inc.’s Initial 

Disclosures Pursuant to NRCP 16.1 

JA000849- 

JA000856 
12 

Exhibit 12 – Plaintiff in Intervention, 

National Wood Products, Inc.’s First 

Supplemental Disclosures Pursuant to 

NRCP 16.1 

JA000857- 

JA000864 
12 

Exhibit 13 – Amended Notice of Taking 

NRCP Rule 30(b)(6) Deposition of 

Person Most Knowledgeable for Helix 

Electric of Nevada, LLC  

JA000865- 

JA000873 
12 

Exhibit 14 – Excerpts from Helix Electric 

of Nevada, LLC’s 30(b)(6) Witness 

Deposition Transcript taken July 20, 2017 

JA000874- 

JA000897 
12 

03-23-18 APCO Opposition to Helix Electric of 

Nevada, LLC’s Findings of Fact and 

Conclusions of Law 

JA006125- 

JA006172 
83/84 

08-16-19 APCO’s Opposition to Helix Electric of 

Nevada LLC’s Motion to (I) Re-Open 

Statistically Closed Case, (II) Dismiss 

All Unresolved Claims and/or (III) In 

the Alternative for a Rule 54(B) 

Certification as to Helix and APCO 

JA008811- 

JA008821 
114 

Exhibit 1 – Order to File Amended 

Docketing Statement 

JA008822- 

JA008824 
114 

Exhibit 2 – Order to Show Cause JA008825- 

JA008828 
114 

Exhibit 3 – Appellant/Cross-

Respondent’s Response to Order to Show 

Cause 

JA008829- 

JA008892 
114/115/116 

Exhibit 4 – Order Dismissing Appeal JA008893- 

JA008896 
116 

Exhibit 5 – Chart of Claims JA008897- 

JA008924 
116 

Exhibit 6 – Answer to Helix Electric’s 

Statement of Facts Constituting Lien and 

Third-Party Complaint and Camco 

JA008925- 

JA008947 
116/117 
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Pacific Construction Company, Inc.’s 

Counterclaim 

Exhibit 7 – Answer to Cactus Rose’s 

Statement of Facts Constituting Notice of 

Lien and Complaint and Camco Pacific 

Construction Company Inc.’s 

Counterclaim  

JA008948- 

JA008965 
117 

Exhibit 8 – Answer to Heinaman Contract 

Glazing’s Statement of Facts Constituting 

Lien and Third-Party Complaint and 

Camco Pacific Construction’s 

Counterclaim 

JA008966- 

JA008986 
117/118 

Exhibit 9 – Findings of Fact and 

Conclusions of Law as to the Claims of 

Helix Electric of Nevada, LLC Against 

Camco Pacific Construction, Inc. 

JA008987- 

JA008998 
118 

Exhibit 10 – Findings of Fact and 

Conclusions of Law as to the Claims of 

Cactus Rose Construction Co., Inc. 

JA008998- 

JA009010 
118 

Exhibit 11 – Findings of Fact and 

Conclusions of Law as to the Claims of 

Heinaman Contract Glazing 

JA009011- 

JA009024 
118 

Exhibit 12 – Notice of Entry of Decision, 

Order and Judgment on Defendant Scott 

Financial Corporation’s Motion for 

Summary Judgment as to Priority of 

Liens 

JA009025- 

JA009038 
118 

Exhibit 13 – Findings of Fact and 

Conclusions of Law as to the Claims of 

Helix Electric and Cabenetec Against 

APCO 

JA009039- 

JA009110 
118/119 

Exhibit 14 – Order Granting Motion to 

Deposit Bond Penal Sum with Court, 

Exoneration of Bond and Dismissal 

JA009111- 

JA009113 
119 

Exhibit 15 – Order Approving 

Distribution of Fidelity and Deposit 

Company of Maryland’s Bond 

JA009114- 

JA009116 
119 
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Volume(s) 

06-15-18 APCO Construction, Inc.’s Opposition 

to Helix Electric of Nevada, LLC and 

Plaintiff in Intervention National 

Wood Products, Inc.’s Motions to 

Retax Costs 

JA006615- 

JA006637 
90/91 

Exhibit 1-A Declaration of Mary Bacon 

in Support of APCO’s Supplement to its 

Motion for Attorney’s Fees 

JA006635 

JA006638 
91 

Exhibit 1-B – Declaration of Cody 

Mounteer in Support of APCO’s 

Supplement to its Motion for Attorney’s 

Fees  

JA006639- 

JA006916 

91/92/93 

94/95/96 

11-14-17 APCO Construction, Inc.’s Opposition 

to Helix Electric of Nevada, LLC’s 

Motions in Limine Nos. 1-4 

JA000929- 

JA000940 
13/14 

Exhibit 1 – Excerpts from the Deposition 

Transcript of Mary Jo Allen taken July 

18, 2017 

JA000941- 

JA000966 
14/15/16 

Exhibit 2 – Helix Electric’s Manhattan 

West Billing/Payment Status through 

August 2008 

JA000967- 

JA000969 
16/17 

Exhibit 3 – Excerpts from the Deposition 

Transcript of Andrew Rivera taken July 

20, 2017 

JA000970- 

JA000993 
17/18/19 

08-21-17 APCO Construction’s Opposition to 

Peel Brimley Lien Claimants’ Partial 

Motion for Summary Judgment 

Precluding Defenses Based on Pay-if-

Paid Agreements 

JA000393- 

JA000409 

 

6/7 

Exhibit A – Excerpt from 30(b)(6) 

Witness for Helix Electric of Nevada, 

LLC taken July 20, 2017 

JA000410- 

JA000412 
7 

03-08-18 APCO Construction Inc.’s Post-Trial 

Brief 

JA006059- 

JA006124 
82/83 

11-15-17 APCO Construction, Inc.’s Reply in 

Support of its Omnibus Motion in 

Limine  

JA001133 

JA001148 
21 
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Bates 

Number 
Volume(s) 

Exhibit 1 – Special Master Report 

Regarding Discovery Status 

JA001149- 

JA001151 
21 

Exhibit 2 – Notice of Taking NRCP Rule 

30(b)(6) Deposition of the Person Most 

Knowledgeable for Zitting Brothers 

Construction, Inc. 

JA001152- 

JA001160 
21 

06-29-18 APCO Construction, Inc.’s Reply in 

Support of its Motion for Attorney’s 

Fees and Costs Against Helix Electric 

of Nevada, LLC and Plaintiff in 

Intervention National Wood Products, 

Inc. 

JA007198- 

JA007220 
99 

Exhibit 1 – Invoice Summary by Matter 

Selection 

JA007221- 

JA007222 
99 

Exhibit 2 – Marquis Aurbach Coffing 

Invoice to APCO dated April 30, 2018 

JA007223- 

JA007224 
99 

04-26-10 CAMCO and Fidelity’s Answer and 

CAMCO’s Counterclaim 

JA000031- 

JA000041 
1 

11-14-17 Camco Pacific Construction Company, 

Inc.’s Opposition to Lien Claimants’ 

Motions in Limine Nos. 1-6 

JA000898- 

JA000905 
12 

Exhibit A – Nevada Construction 

Services Cost Plus GMP Contract 

Disbursement Agreement 

JA000906- 

JA000907 
12 

Exhibit B – Scott Financial Corporation’s 

April 28, 2009 letter to the Nevada State 

Contractor’s Board 

JA000908- 

JA000915 
2/13 

Exhibit C – E-mail from Alex Edelstein 

dated December 15, 2008 Re: Letter to 

Subs 

JA000916- 

JA000917 
13 

Exhibit D – Camco Pacific’s letter dated 

December 22, 2008 

JA000918- 

JA000920 
13 

Exhibit E – Order Approving Sale of 

Property 

JA000921- 

JA000928 
13 

02-11-20 Case Appeal Statement JA009157- 

JA009163 
120 
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Number 
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08-08-18 Court’s Decision on Attorneys’ Fees 

and Cost Motions 

JA007262- 

JA007280 
100 

06-15-18 Declaration of S. Judy Hirahara in 

support of National Woods’s 

Opposition to APCO Construction’s 

Motion for Attorneys’ Fees and Costs 

JA007121- 

JA007189 
98 

06-13-13 Docket Entry and Minute Order 

Granting APCO’s Motion for 

Summary Judgment Against 

Gemstone 

JA000327 6 

04-25-18 Findings of Fact and Conclusions of 

Law and Order as the Claims of Helix 

Electric and Cabinetec Against APCO 

JA006194- 

JA006264 
84/85 

11-06-17 Helix Electric of Nevada’s Motion in 

Limine Nos. 1-4 

JA000534- 

JA000542 
8 

Exhibit 1 – Notice of Entry of Order JA000543- 

JA000549 
8 

Exhibit 2 – Helix Electric of Nevada, 

LLC’s Amended Notice of 30(b)(6) 

Deposition of APCO Construction 

JA000550 

JA000558 
8/9 

Exhibit 3 - Excerpts from Brian Benson 

Deposition Transcript taken June 5, 2017 

JA000559 

JA000574 
9 

Exhibit 4 – Excerpts from Mary Jo 

Allen’s Deposition Transcript taken July 

18, 2017 

JA000575- 

JA000589 
9 

06-01-18 Helix Electric of Nevada, LLC’s 

Motion for Attorneys’ Fees, Interest 

and Costs 

JA006551- 

JA006563 
90 

Exhibit 1 – Findings of Fact and 

Conclusions of Law and Order as to the 

Claims of Helix Electric of Nevada, LLC 

Against Camco Pacific Construction, Inc. 

JA006564- 

JA006574 
90 

Exhibit 2 – Memorandum of Costs and 

Disbursements (Helix Electric of Nevada, 

LLC) 

JA006575- 

JA006580 
90 

Exhibit 3 – Prime Interest Rate JA006581- 

JA006601 
90 
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Bates 

Number 
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Exhibit 4 – Declaration of Eric B. 

Zimbelman in Support of Helix Electric 

of Nevada, LLC’s Motion for Attorneys’ 

Fees, Interest and Costs 

JA006583- 

JA006588 
90 

Exhibit 5 – Summary of Fees JA006589- 

JA006614 
90 

08-06-19 Helix Electric of Nevada LLC’s Motion 

to (I) Re-Open Statistically Closed 

Case, (II) Dismiss All Unresolved 

Claims and/or (III) In the Alternative 

for a Rule 54(B) Certification as to 

Helix and APCO 

JA007316- 

JA007331 
101 

Exhibit 1 – Judgment [As to the Claims of 

Helix Electric of Nevada, LLC and 

Plaintiff in Intervention National Wood 

Products, Inc.’s Against APCO 

Construction, Inc. 

JA007332- 

JA007335 
101 

Exhibit 2 – ORDER: (1) Granting APCO 

Construction, Inc. Motion for Attorneys 

Fees and Costs (2) Granting APCO 

Construction, Inc.’s Memorandum of 

Costs in Part (3) Granting Helix Electric 

of Nevada LLC’s Motion to Retax in Part 

and Denying in Part and all related 

matters (4) Granting Plaintiff in 

Intervention National Wood Products 

LLC’s Motion to Retax in Part and 

Denying in Part -and-(5) Granting 

National Wood Products, Inc.’s Motion to 

File a Surreply 

JA007336- 

JA007344 
101 

Exhibit 3 - Notice of Appeal JA007345- 

JA007394 
101/102 

Exhibit 4 – Amended Notice of Appeal JA007395- 

JA007400 
102 

Exhibit 5A – 5F -Notices of Entry of 

Order as to the Claims of Cactus Rose 

Construction, Fast Glass, Inc., Heinaman 

Contract Glazing, Helix Electric of 

JA007401- 

JA007517 
102/103 
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Nevada, LLC, SWPPP Compliance 

Solutions, Inc., E&E Fire Protection 

Exhibit 6 – Order Dismissing Appeal in 

Part (Case No. 76276) 

JA007518- 

JA007519 
103 

Exhibit 7 – Order to Show Cause JA007520- 

JA007542 
103 

Exhibit 8 -Order Dismissing Appeal 

(Case No. 76276) 

JA007524- 

JA007527 
103 

Exhibit 9 – Notice of Entry of Order to 

Consolidate this Action with Case Nos. 

A574391, A574792, A57623. A58389, 

A584730, A58716, A580889 and 

A589195 

JA 007528- 

JA007541 
103 

Exhibit 10 (Part One)  JA007537- 

JA007542 
103 

Exhibit 10A – Docket 09A587168 

(Accuracy Glass & Mirror v. APCO) 

JA007543- 

JA007585 
103 

Exhibit 10B -Docket 08A571228 (APCO 

v. Gemstone) 
JA007586- 

JA008129 

103/104/105/ 

106/107/108 

109 

Exhibit 10C – Notice of Entry of Order to 

Consolidate this Action with Cases Nos 

A57. 4391, A574792, A577623, 

A583289, A584730, A587168, A580889 

and A589195 

JA008130- 

JA008138 
109 

Exhibit 10D – Notice of Entry of Joint 

Order Granting, in Part, Various Lien 

Claimants’ Motions for Partial Summary 

Judgment Against Gemstone 

Development West 

JA008139- 

JA008141 
109 

Exhibit 10 (Part Two) JA008142- 

JA008149 
109 

Exhibit 10E – 131 Nev. Advance Opinion 

70 

JA008150- 

JA008167 
109 

Exhibit 10F – Special Master Report 

Regarding Remaining Parties to the 

Litigation and Discovery Status 

JA008168- 

JA008170 
109 
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Number 
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Exhibit 10EG – Notice of Entry of 

Granting Plaintiff’s Motion to Dismiss  

JA008171- 

JA008177 
109 

Exhibit 10H – Complaint re Foreclosure JA008178- 

JA008214 
109 

Exhibit 10I – First Amended Complaint 

re Foreclosure 

JA008215- 

JA008230 
109 

Exhibit 10J – APCO Construction’s 

Answer to Accuracy Glass & Mirror 

Company’s First Amended Complaint re 

Foreclosure 

JA008231- 

JA008265 
109/110 

Exhibit 10K –Answer to Accuracy Glass 

& Mirror Company, Inc.’s Complaint and 

Camco Pacific Construction, Inc.’s 

Counterclaim 

JA008266- 

JA008285 
110 

Exhibit 10L – Accuracy Glass & Mirror 

Company, Inc.’s Answer to Camco 

Pacific Construction Company’s 

Counterclaim  

JA008286- 

JA008290 
110 

Exhibit 10M – Helix Electric’s Amended 

Statement of Facts Constituting Lien and 

Third-Party Complaint  

JA008291- 

JA008306 
110 

Exhibit 10N – APCO Construction’s 

Answer to Helix Electric’s Amended 

Statement of Facts Constituting Lien and 

Third-Party Complaint  

JA008307- 

JA008322 
110 

Exhibit 10O – Answer to Helix Electric’s 

Statement of Facts Constituting Lien and 

Third-Party Complaint and Camco 

Pacific Construction Company Inc.’s 

Counterclaim 

JA008323- 

JA008338 
110 

Exhibit 10P – Notice of Entry of Helix 

Electric of Nevada, LLC’s Motion for 

Attorney’s Fees, Interest and Costs 

JA008339 

JA008347 
110 

Exhibit 10Q – Notice of Entry of 

Judgment [As to the claims of Helix 

Electric of Nevada, LLC Against Camco 

Construction Co., Inc.] 

JA008348- 

JA008367 
110 
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Number 
Volume(s) 

Exhibit 10R – Notice of Entry of 

Judgment [As to the Claims of Helix 

Electric of Nevada, LLC and Plaintiff in 

Intervention National Wood Products, 

Inc. Against APCO Construction, Inc.] 

JA008368- 

JA008378 
110 

Exhibit 10S – Findings of Fact and 

Conclusions of Law and Order as to the 

Claims of Helix Electric and Cabenetec 

Against APCO 

JA008379- 

JA008450 
110/111 

Exhibit 10T -WRG Design, Inc.’s 

Amended Statement of Facts Constituting 

Notice of Lien and Third-Party 

Complaint 

JA008451- 

JA008486 
111 

Exhibit 10U – APCO Construction’s 

Answer to WRG Design Inc.’s amended 

Statement of Facts Constituting Lien and 

Third-Party Complaint  

JA008468- 

JA008483 
111 

Exhibit 10V -Answer to WRG Design, 

Inc.’s Statement of Facts Constituting 

Lien, Third-Party Complaint and Camco 

Pacific Construction, Inc’s Counterclaim 

JA008484- 

JA008504 
111 

Exhibit 10W – Notice of Entry of 

Stipulation and Order Dismissal 

JA008505- 

JA008512 
111 

Exhibit 10X – WRG Design, Inc.’s 

Answer to Camco Pacific Construction 

Company, Inc.’s Counterclaim 

JA008513 

JA008517 
111 

Exhibit 10Y – Heinaman Contract 

Glazing’s Amended Statement of Facts 

Constituting Lien and Third-Party 

Complaint  

JA008518- 

JA008549 
111 

Exhibit 10Z – Answer to Heinaman 

Contract Glazing’s Statement of Facts 

Constituting Lien and Third-Party 

Complaint, and Camco Pacific 

Construction’s Counterclaim 

JA008531- 

JA008551 
111 
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Number 
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Exhibit 10AA – Notice of Entry of 

Granting Heinaman Glazing’s Motion for 

Attorneys’s Fees, Interest and Costs 

JA008552- 

JA008579 
111/112 

Exhibit 10BB -Notice of Entry of 

Judgment [As to the Claims of Heinaman 

Contract Glazing Against Camco 

Construction Co., Inc.] 

JA008561- 

JA008582 
112 

Exhibit 10CC – Heinaman Contract 

Glazing’s Answer to Camco Pacific 

Construction Company’s Counterclaim 

JA008583 

JA008588 
112 

Exhibit 10DD - Bruin Painting 

Corporation's Amended Statement of 

Facts Constituting Notice of Lien and 

Third-Party Complaint 

JA008589- 

JA00861 
112 

Exhibit 10EE – Answer to Bruin Painting 

Corporation's Amended Statement of 

Facts Constituting Notice of Lien and 

Third-Party Complaint and Camco 

Pacific Construction, Inc.’s Counterclaim 

JA008602- 

JA008621 
112 

Exhibit 10FF – Voluntary Dismissal of 

Fidelity and Deposit Company of 

Maryland Only from Bruin Painting 

Corporation's Amended Statement of 

Facts Constituting Notice of Lien and 

Third-Party Complaint Without Prejudice 

JA008622- 

JA008624 
112 

Exhibit 10GG – HD Supply Waterworks’ 

Amended Statement of Facts Constituting 

Lien and Third-Party Complaint 

JA008625- 

JA008642 
112 

Exhibit 10HH – APCO Construction’s 

Answer to HD Supply Waterworks’ 

Amended Statement of Facts Constituting 

Lien and Third-Party Complaint 

JA008643- 

JA008657 
112 

Exhibit 10II – Amended Answer to HD 

Supply Waterworks’ Amended Statement 

of Facts Constituting Lien and Third-

Party Complaint 

JA008658- 

JA008664 
112 
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Bates 

Number 
Volume(s) 

Exhibit 10JJ -Defendants Answer to HD 

Supply Waterworks’ Amended Statement 

of Facts Constituting Lien and Third-

Party Complaint  

JA008665- 

JA008681 
112 

Exhibit 10KK – Stipulation and Order to 

Dismiss E & E Fire Protection, LLC Only 

Pursuant to the Terms State Below 

JA008682- 

JA008685 
112 

Exhibit 10LL – HD Supply Waterworks, 

LP’s Voluntary Dismissal of Platte River 

Insurance Company Only Without 

Prejudice 

JA008686- 

JA008693 
112 

Exhibit 10MM – Scott Financial 

Corporation’s Answer to HD Supply 

Waterworks’ Amended Statement of 

Facts Constituting Lien and Third-Party 

Complaint  

JA008694- 

JA008717 
112/113 

Exhibit 10NN-Notice of Appeal JA008718 

JA008723 
113 

Exhibit 10OO – Amended Notice of 

Appeal 

JA008724- 

JA008729 
113 

Exhibit 10PP – Notice of Cross Appeal JA008730- 

JA008736 
113 

Exhibit 10QQ – Motion to Suspend 

Briefing Pending Outcome of Order to 

Show Cause in Supreme Court Case No. 

76276 

JA008737- 

JA008746 
113 

Exhibit 11 – Order to Consolidate this 

Action with Case Nos.  A574391, 

A574792, A57623. A58389, A584730, 

A58716, A580889 and A589195 

JA008747- 

JA008755 
113 

Exhibit 12 – Stipulation and Order to 

Dismiss Third-Party Complaint of 

Interstate Plumbing & Air Conditioning, 

LLC Against APCO Construction, Inc. 

with Prejudice 

JA00875- 

JA008758 
113 

Exhibit 13 – Stipulation and Order with 

Prejudice 

JA008759- 

JA008780 
113 
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Bates 

Number 
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Exhibit 14 – Docket/United 

Subcontractors, Inc. dba Skyline 

Insulation’s Motion to Enforce 

Settlement Agreement and Enter 

Judgment 

JA008762- 

JA008788 
113 

Exhibit 15 – Notice of Entry of Order 

Granting Motion for 54(b) Certification 

and for Stay Pending Appeal 

JA008789- 

JA008798 
113 

Exhibit 16 – Notice of Appeal JA008799- 

JA008810 
113 

05-08-18 Helix Electric of Nevada, LLC’s 

Motion to Retax Costs Re: Defendant 

APCO Construction’s Memorandum 

of Costs and Disbursements  

JA006509- 

JA006521 
89 

06-21-18 Helix Electric of Nevada, LLC’s Notice 

of Non-Opposition to its Motion for 

Attorney’s Fees, Interest and Costs 

JA007193- 

JA007197 
99 

06-15-18 Helix Electric of Nevada, LLC’s 

Opposition to APCO Construction’s 

Motion for Attorneys’ Fees and Costs  

JA006917 – 

JA006942 
96 

Exhibit 1 – Notice of Entry of Staying the 

Case, Except for the Sale of the Property, 

Pending Resolution of the Petition before 

the Nevada Supreme Court 

JA006943- 

JA006948 
96 

Exhibit 2 – Notice of Entry of Denying 

APCO Construction’s Motion for Partial 

Summary Judgment Re: Lien Foreclosure 

Claims 

JA006949- 

JA006954 
96 

Exhibit 3 – Supreme Court filing 

notification Joint Petition for Writ of 

Mandamus filed 

JA006955- 

JA006958 
96 

Exhibit 4 – Order Denying En Banc 

Reconsideration 

JA006959- 

JA006963 
96 

Exhibit 5 – Notice of Entry of Order 

Granting Peel Brimley Lien Claimants’ 

Motion for Partial Summary Judgment 

JA006964- 

JA006978 
96 
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Precluding Defenses Based on Pay-if-

Paid Agreements 

Exhibit 6A – Interstate Plumbing and Air 

Conditioning, LLC’s Response to Special 

Master Questionnaire 

JA006977- 

JA006980 
96 

Exhibit 6B – Nevada Prefab Engineers, 

Inc.’s Response to Special Master 

Questionnaire 

JA006981- 

JA006984 
96 

Exhibit 6C – Zitting Brothers 

Construction, Inc.’s Response to Special 

Master Questionnaire 

JA006985- 

JA006993 
96/97 

Exhibit 6D – Noorda Sheet Metal’s 

Notice of Compliance 

JA006994 

JA007001 
97 

Exhibit 6 E – Unitah Investments, LLC’s 

Special Master Questionnaire 

JA007002- 

JA007005 
97 

Exhibit 7A – Motion to Appoint Special 

Master 

JA007006- 

JA007036 
97 

Exhibit 7B – Letter from Floyd A. Hale 

dated August 2, 2016 

JA007037- 

JA007060 
97 

Exhibit 7C – Special Master Report 

Regarding Remaining Parties to the 

Litigation, Special Master 

Recommendation and District Court 

Order Amended Case Agenda 

JA007042- 

JA007046 
97 

Exhibit 8 – Notice of Entry of Order 

Granting Plaintiff’s Motion to Dismiss 

JA007047 

JA007053 
97 

Exhibit 9 – Stipulation and Order for 

Dismissal with Prejudice 

JA007054- 

JA007056 
97 

Exhibit 10 – Stipulation and Order to 

Dismiss Third-Party Complaint of 

Interstate Plumbing & Air Conditioning, 

LLC Against APCO Construction, Inc. 

with Prejudice 

JA007057- 

JA007059 
97 

Exhibit 11 – Notice of Entry of Order 

Granting in Part and Denying in Part 

APCO Construction’s Omnibus Motion 

in Limine  

JA007060- 

JA007088 
97 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 12 – Notice of Entry of Order 

Granting in Part and Denying in Part 

Helix Electric of Nevada, LLC’s Motion 

in Limine (against APCO Construction) 

JA007070- 

JA007078 
97 

Exhibit 13 – Notice of Entry of Order 

Denying APCO Constructions’ Motion 

for Partial Summary Judgment Re: Lien 

Foreclosure Claims  

JA007079- 

JA007084 
97 

Exhibit 14 – Notice of Entry of Order 

Denying APCO Construction’s Motion 

for Reconsideration of Order Granting 

Partial Summary Judgment Precluding 

Defenses Based on Pay-if-Paid 

Agreements 

JA007085- 

JA007087 
97 

Exhibit 15 – Notice of Association of 

Counsel 

JA007088- 

JA007094 
97 

11-14-17 Helix Electric of Nevada’s Opposition 

to APCO Construction’s Omnibus 

Motion in Limine  

JA000994- 

JA001008 
20 

Exhibit 1 – Excerpts from the Deposition 

Transcript of Brian Benson taken June 5, 

2017 

JA001009- 

JA001042 
20 

Exhibit 2 - Excerpts from the Deposition 

Transcript of Brian Benson taken June 5, 

2017 

JA001043- 

JA001055 
20 

Exhibit 3 – Special Master Order 

Requiring Completion of Questionnaire 

JA001056- 

JA001059 
20 

Exhibit 4 – Excerpts from the Deposition 

Transcript of the 30(b)(6) Witness for 

Helix Electric of Nevada taken July 20, 

2017 

JA001060- 

JA001064 
20 

Exhibit 5 - Excerpts from the Deposition 

Transcript of David E. Parry taken June 

20, 2017 

JA001065 

JA001132 
20/21 

08-29-19 Helix Electric of Nevada LLC’s Reply 

to APCO’s Opposition to Helix Electric 

of Nevada LLC’s Motion to (I) Re-

JA009117- 

JA009123 
119 
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Date Description 
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Number 
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Open Statistically Closed Case, (II) 

Dismiss All Unresolved Claims and/or 

(III) In The Alternative for a Rule 

54(B) Certification as to Helix and 

APCO 

06-29-18 Helix Electric of Nevada, LLC’s Reply 

Re: Motion to Retax 

JA007225- 

JA007237 
100 

03-23-18 Helix Electric of Nevada, LLC’s 

Responses to APCO Construction’s 

Post-Trial Brief 

JA006173- 

JA006193 
84 

06-24-09 Helix Electric’s Statement of Facts 

Constituting Lien and Third-Party 

Complaint 

JA000001- 

JA000015 
1 

01-12-18 Joint Pre-Trial Memorandum [for 

APCO Construction, Inc., the Peel 

Brimley Lien Claimants and National 

Wood Products, LLC ONLY] 

JA001574- 

JA001594 
27/28 

Exhibit 1 – Exhibit List APCO JA001595- 

JA001614 
28 

Exhibit 2 – Helix Trial Exhibits JA001615- 

JA001616 
28 

Exhibit 3 – Exhibit List Plaintiff in 

Intervention National Wood Products, 

Inc. 

JA001617- 

JA001635 
28 

Exhibit 4 – Cactus Rose Trial Exhibits JA001636- 

JA001637 
28 

Exhibit 5 – Heinaman Trial Exhibits JA001638- 

JA001639 
28 

Exhibit 6 – Fast Glass Trial Exhibits JA001640- 

JA001641 
28 

Exhibit 7 – SWPPP Trial Exhibits JA001642- 

JA001643 
28 

Exhibit 8 - Order Granting in Part and 

Denying in Part APCO Construction's 

Omnibus Motion in Limine  

JA001644- 

JA001647 
28 
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Bates 

Number 
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Exhibit 9 - Amended nunc pro tunc order 

regarding APCO Construction, Inc.'s 

Omnibus Motion in Limine No. 7 

JA001648- 

JA001650 
28 

Exhibit 10 - Order Granting in Part and 

Denying in part Helix Electric of Nevada, 

LLC’s Motions in Limine 1-4 (Against 

APCO Construction) 

JA001651- 

JA001653 
28 

Exhibit 11 - order granting Peel Brimley 

Lien Claimants' Motion in Limine Nos.1-

6 (against Camco Pacific Construction, 

Inc.) 

JA001654- 

JA001657 
28 

Exhibit 12 - Order Granting Plaintiff in 

Intervention, National Wood Products, 

Inc.’s Motion in Limine  

JA001658- 

JA001660 
28 

Exhibit 13 - Order Granting Peel Brimley 

Lien Claimants' Motion for Partial 

Summary Judgment Precluding Defenses 

Based on Pay-if-Paid Agreements 

JA001661- 

JA00167 
28/9/29 

03-08-18 Letter to Judge Denton submitting 

APCO Construction, Inc.’s Proposed 

Findings of Fact and Conclusions of 

Law  

JA005986- 

JA006058 
8/821 

03-08-18 Letter to Judge Denton submitting 

Helix Electric of Nevada, LLC’s 

(Proposed) Findings of Fact and 

Conclusions of Law  

JA005953- 

JA005985 
81 

01-04-18 Motion for Reconsideration of Court’s 

Order Granting Peel Brimley Lien 

Claimants’ Partial Motion for 

Summary Judgment to Preclude 

Defenses based on Pay-if-Paid 

provision on an Order Shortening 

Time  

JA001199- 

JA001217 
22 

Exhibit 1 – Subcontract Agreement 

(Helix Electric of Nevada, LLC) 

JA001218- 

JA001245 
22/23/24 

Exhibit 2 – Subcontract Agreement 

(Zitting Brothers) 

JA001246- 

JA001263 
24 
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Bates 

Number 
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Exhibit 3 – Subcontract Agreement 

(CabineTec) 

JA001264- 

JA001281 
24/25 

Exhibit 4 – Amended Notice of Lien  JA001282- 

JA001297 
25 

Exhibit 5 - Amended NOL JA001298- 

JA001309 
25 

Exhibit 6 – Notice of Lien  JA001310- 

JA001313 
25 

Exhibit 7 – Order Approving Sale of 

Property 

JA001314- 

JA001376 
25/26 

Exhibit 8 – Order Releasing Sale 

Proceeds from Court Controlled Escrow 

Account 

JA001377- 

JA001380 
26 

Exhibit 9 – Order Denying En Banc 

Reconsideration 

JA001381- 

JA001385 
26 

Exhibit 10 – Order Granting Peel Brimley 

Lien Claimants’ Motion for Partial 

Summary Judgment Precluding Defenses 

Based on Pay-if-Paid Agreements 

JA001386- 

JA001392 
26 

Exhibit 11 – Notice of Entry of Findings 

of Fact and Conclusions of Law and 

Judgment 

JA001393- 

JA001430 
26 

Exhibit 12 – Order Big D Construction 

Corp.’s Motion for Attorney’s Fees, 

Costs and Interest Pursuant to Judgment 

JA001431- 

JA001435 
26 

Exhibit 13 – Appellant’s Opening Brief 

(Padilla v. Big D) 

JA001436- 

JA001469 
26 

Exhibit 14 – Respondent’s Answering 

Brief 

JA001470- 

JA001516 
26/27 

Exhibit 15 – Appellant’s Reply Brief 

(Padilla v. Big D) 

JA001517- 

JA001551 
27 

01-29-20 Notice of Appeal JA009132- 

JA009136 
119/120 

Exhibit A – Notice of Entry of Judgment 

[As to the Claims of Helix Electric of 

Nevada, LLC and Plaintiff in Intervention 

JA009137- 

JA009166 
120 
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National Wood Products, Inc.’s Against 

APCO Construction, Inc.] 

Exhibit [C] – Notice of Entry of Order 

Granting Helix Electric of Nevada’s Rule 

54(b) Certification 

JA009148- 

JA009156 
120 

05-31-18 Notice of Entry of Judgment [As to the 

Claims of Helix Electric of Nevada, 

LLC Against Camco Construction, 

Co., Inc.] 

JA006522 

JA006540 
89 

06-01-18 Notice of Entry of Judgment [As to the 

Claims of Helix Electric of Nevada, 

LLC and Plaintiff in Intervention 

National Wood Products, Inc.’s 

Against APCO Construction, Inc.] 

JA006541 

JA006550 
90 

09-28-18 Notice of Entry of Order (1) Granting 

APCO Construction, Inc.’s Motion for 

Attorneys’ Fees and Costs (2) Granting 

APCO Construction, Inc.’s 

Memorandum of Costs in Part (3) 

Granting Helix Electric of Nevada, 

LLC’s Motion to Retax in Part and 

Denying in Part (4) Granting Plaintiff 

in Intervention National Wood 

Products, LLC’s Motion to Retax in 

Part and Denying in Part and (5) 

Granting National Wood Products, 

Inc.’s Motion to File a Surreply 

JA007281- 

JA007299 
100 

12-29-17 Notice of Entry of Order Granting in 

Part and Denying in Part APCO 

Construction’s Omnibus Motion in 

Limine  

JA001178- 

JA001186 
22 

07-02-18 Notice of Entry of Order Granting 

Helix Electric of Nevada, LLC’s 

Motion for Attorneys’ Fees, Interest 

and Costs 

JA007238- 

JA007245 
100 

01-03-20 Notice of Entry of Order Granting 

Helix Electric of Nevada, LLC’s 

Motion for Rule 54(b) Certification 

JA009124- 

JA009131 

119 
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01-03-18 Notice of Entry of Order Granting Peel 

Brimley Lien Claimants’ Motion for 

Partial Summary Judgment 

Precluding Defenses Based on Pay-if-

Paid Agreements 

JA001187- 

JA001198 
22 

12-29-17 Notice of Entry of Order Granting in 

Part and Denying in Part Helix Electric 

of Nevada, LLC’s Motion in Limine 1-

4  

JA001170- 

JA001177 
22 

12-29-17 Notice of Entry of Order Granting Peel 

Brimley Lien Claimants’ Motion in 

Limine 1-6 

JA001161- 

JA001169 
22 

01-19-18 Order Denying APCO Construction’s 

Motion for Reconsideration of Order 

Granting Partial Summary Judgment 

Precluding Defenses Based on Pay-if-

Paid Agreements 

JA005282- 

JA005283 
78 

07-12-19 Order Dismissing Appeal (Case No. 

76276) 

JA007332- 

JA007334 
101 

07-02-10 Order Striking Defendant Gemstone 

Development West, Inc.’s Answer and 

Counterclaim and Entering Default 

JA000042- 

JA000043 
1 

08-02-17 Peel Brimley Lien Claimants’ Motion 

for Partial Summary Judgment 

Precluding Defenses Based on Pay-if-

Paid Agreements and Ex Parte 

Application for Order Shortening 

Time  

JA000328- 

JA000342 
6 

Exhibit 1 – APCO Construction’s 

Answers to Helix Electric of Nevada, 

LLC’s First Request for Interrogatories 

JA000343- 

JA00379 
6 

Exhibit 2 – Camco Pacific Construction 

Company, Inc.’s Responses to Helix 

Electric of Nevada, LLC’s Interrogatories 

JA000380- 

JA000392 
6 

11-06-17 Peel Brimley Lien Claimants’ Motion 

in Limine Nos. 1-6  

JA000419- 

JA000428 
7 

Exhibit 1 – Notice of Entry of Order JA000429 7 
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JA000435 

Exhibit 2 – Amended Notices of 30(b)(6) 

Deposition of Camco Pacific 

Construction Company, Inc. from Cactus 

Rose Construction, Inc., Fast Glass, 

Inc.’s, Heinaman Contract Glazing, Inc. 

and Helix Electric of Nevada, LLC’s 

JA000436- 

JA000472 
7/8 

Exhibit 3 – Excerpt from David E. Parry’s 

Deposition Transcript taken June 20, 

2017 

JA000473 

JA00489 
8 

Exhibit 4 – Cactus Rose Construction, 

Inc.’s First Set of Request for Admissions 

to Camco Pacific Construction 

JA00490 

JA000500 
8 

Exhibit 5 – Fast Glass, Inc.’s First Set of 

Request for Admissions to Camco Pacific 

Construction 

JA000501- 

JA000511 
8 

Exhibit 6 – Heinaman Contract Glazing, 

Inc.’s First Set of Request for Admissions 

to Camco Pacific Construction 

JA000512- 

JA000522 
8 

Exhibit 7 – Helix Electric of Nevada, 

LLC’s First Set of Request for 

Admissions to Camco Pacific 

Construction 

JA000523- 

JA000533 
8 

09-28-17 Peel Brimley Lien Claimants’ Reply to 

Oppositions to Motion for Partial 

Summary Judgment Precluding 

Defenses Based on Pay-if-Paid 

Agreements 

JA000413- 

JA00418 
7 

01-09-18 Peel Brimley Lien Claimants’ 

Opposition to APCO Construction’s 

Motion for Reconsideration of Order 

Granting Partial Summary Judgment 

Precluding Defenses Based on Pay-if-

Paid Agreements 

JA001552- 

JA001560 
27 

06-18-18 Plaintiff in Intervention National 

Wood Products, Inc.’s Joinder to Helix 

Electric of Nevada, LLC’s Opposition 

JA007190- 

JA007192 
99 
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to APCO Construction’s Motion for 

Attorneys’ Fees and Costs  

06-15-18 Plaintiff in Intervention National 

Wood Products, Inc.’s Opposition to 

APCO Construction’s Motion for 

Attorneys’ Fees and Costs  

JA007095- 

JA007120 
97/98 

07-19-18 Plaintiff-in-Intervention National 

Wood Products, Inc.’s Surreply to 

APCO Construction’s Reply to 

Plaintiff-in-Intervention National 

Wood Products, Inc.’s Opposition to 

Motion for Attorney’s Fees and Costs 

JA007246- 

JA007261 
100 

01-10-18 Reply in Support of Motion for 

Reconsideration of Court’s Order 

Granting Peel Brimley Lien Claimants’ 

Partial Motion for Summary Judgment 

to Preclude Defenses Based on Pay-if-

Paid Provisions on an Order 

Shortening Time  

JA001561- 

JA001573 
27 

01-18-18 Stipulation and Order Regarding Trial 

Exhibit Admitted into Evidence 

JA002199- 

JA002201 
36 

Exhibit 1 – Exhibit List APCO JA002208- 

JA002221 
36 

Exhibit 2 – Helix Trial Exhibits JA002222- 

JA002223 
36 

Exhibit 3 – Exhibit List Plaintiff in 

Intervention National Wood Products, 

Inc. 

JA002224- 

JA002242 
36/37 

APCO TRIAL EXHIBITS: 

APCO Related Exhibits:   

Trial Exhibit 7 - Letter from Scott 

Financial to APCO re: Loan Status 
JA002243 37 

Trial Exhibit 8 - APCO Pay Application 

No. 10 as submitted to Owner 

JA002244- 

JA002282 
37/38 

Trial Exhibit 12 and 107 - Email from C. 

Colligan to Subcontractors re: 

Subcontractor Concerns 

JA002283- 

JA002284 
38 
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Trial Exhibit 17 – Video (Construction 

Project) 
JA002285 N/A 

Trial Exhibit 18 – Video (Construction 

Project) 
JA002286 N/A 

Trial Exhibit 19 – Video (Construction 

Project) 
JA002287 N/A 

Trial Exhibit 20 – Video (Construction 

Project) 
JA002288 N/A 

Trial Exhibit 21 – Video (Construction 

Project) 
JA002289 N/A 

Trial Exhibit 22 – Video (Construction 

Project) 
JA002290 N/A 

Trial Exhibit 29 - Email from J. Robbins 

to Subcontractors re: Billing Cut-Off for 

August Billing 

JA002285 39 

Trial Exhibit 30 - Camco Pay Application 

No. 11 NCS-Owner Approved with NCS 

Draw Request 

JA002286- 

JA002306 
39 

Trial Exhibit 32 and 125 - Photo re: 

Building 8 & 9, Interior (Showing 

drywall still not completed and no 

electrical trim or fixture installed) 

JA002307- 

JA002308 
39 

Trial Exhibits 33 and 126 - Photo re: 

Building 8 & 9, Interior (Showing 

drywall still not completed) 

JA002309- 

JA002310 
39 

Exhibit 34 and 128 - Photo re: Building 8 

& 9, Interior (Showing drywall still not 

completed) 

JA002311- 

JA002312- 
40 

Trial Exhibit 35 - Photo re: Building 8 & 

9, Interior (Showing drywall still not 

completed and no electrical trim or 

fixtures installed) 

JA002313- 

JA002314 
40 

Exhibit 36 and 130 -Photo re: Building 8 

& 9, Interior (Showing drywall still not 

completed and no electrical trim or 

fixtures installed) 

JA002315- 

JA002316 
40 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibits 37 and 131 -Photo re: 

Building 8 & 9, Interior (Showing 

drywall still not completed and no 

electrical trim or fixtures installed) 

JA002317- 

JA002318 
40 

Trial Exhibits 38 and 132 - Photo re: 

Building 8 & 9, Interior (Showing 

drywall still not completed and no 

electrical trim or fixtures installed) 

JA002319- 

JA002320 
41 

Trial Exhibit 39 -Email from K. Costen to 

Subcontractors informing that Manhattan 

West Project no longer open 

JA002321- 

JA002322 
41 

Trial Exhibit 40- Letter from D. Parry to 

Subcontractors Re: Funding Withdrawn 

JA002323 

JA002326 
41 

HELIX Related Exhibits:  41 

Trial Exhibit 46 - Helix Pay Application 

No. 16713-008R1 with Proof of Payment 

JA002327- 

JA002345 
41 

Trial Exhibit 47 - Helix Pay Application 

No. 16713-009R1 with Proof of Payment 

JA002346- 

JA002356 
41 

Trial Exhibit 48 - Email from R. Nickerl 

to B. Johnson Re: Work Suspension 

Directive 

JA002357- 

JA002358 
41 

Trial Exhibit 49 -Helix Pay Application 

No. 16713-010R2 with Proof of Payment 

JA002359- 

JA002364 
41/42 

Trial Exhibit 50 - Unconditional Waiver 

and Release re: Pay Application No. 8 

with Copy of Payment 

JA002365- 

JA002366 
42 

Trial Exhibit 51 - Photo re: Building 8 & 

9, South (No Exterior fixtures installed. 

Helix billed out at 90%) 

JA002367- 

JA002368 
42 

Trial Exhibit 52 -Photo re: Building 8 & 

9, North (No Exterior fixtures installed. 

Helix billed out at 90%) 

JA002369- 

JA002370 
42 

Trial Exhibit 53 -Photo re: Building - 2 & 

3, West (No Exterior fixtures installed. 

Helix billed out at 90%) 

JA002371- 

JA002372 
42 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 54 - Photo re: Building - 2 

& 3, East (No Exterior fixtures installed. 

Helix billed out at 90%) 

JA002373- 

JA002374 
42 

Trial Exhibit 55 - Photo re: Building 2 & 

3, East (No Exterior fixtures installed. 

Helix billed out at 90%) 

JA002375- 

JA002376 
42 

Trial Exhibit 56 - Photo re: Building 8 & 

9, North (No Exterior fixtures installed. 

Helix billed out at 90%) 

JA002377- 

JA002378 
42 

Trial Exhibit 57 - Photo re: Building 2 & 

3, and 8 & 9, North (No Exterior fixtures 

installed. Helix billed out at 90%) 

JA002379- 

JA002381 
42 

Trial Exhibit 58 - Helix Pay Application 

No. 16713-011R1 submitted to Owner 

JA002382- 

JA002391 
42 

Trial Exhibit 59 - Helix Pay Application 

No. 16713-011R1 given to Camco with 

Proof of Payment 

JA002392- 

JA002405 
43 

Trial Exhibit 60 - Helix Retention Rolled 

to Camco 

JA002406- 

JA002415 
43 

Trial Exhibit 61 - Unconditional Waiver 

and Release re: all Invoices through June 

30, 2008 with Proof of Payment 

JA002413- 

JA002415 
43 

Trial Exhibit 62 - Photo re: Building 8 & 

9, South 

JA002416- 

JA002417 
43 

Trial Exhibit 63 - Photo re: Building 2 & 

3, West 

JA002418- 

JA002419 
43 

Trial Exhibit 64 - Photo re: Building 2 & 

3, West 

JA002420- 

JA002421 
43 

Trial Exhibit 65 - Photo re: Building 2 & 

3, South 

JA002422- 

JA002423 
43 

Trial Exhibit 66 - Letter of transmittal 

from Helix to APCO re: Helix Pay 

Application No. 16713-011R1 

JA002424- 

JA002433 
43 

Trial Exhibit 67 - Photo re: Building 8 & 

9, West (No exterior fixtures installed. 

Helix billed out 90%) 

JA002435- 

JA002436 
43 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 68 -Photo re: Building 8 & 

9, West (No exterior fixtures installed. 

Helix billed out 90%) 

JA002437- 

JA002438 
43 

Trial Exhibit 69 - Photo re: Building 2 & 

3, East (No exterior fixtures installed. 

Helix billed out 90%) 

JA002439- 

JA002440 
43 

Trial Exhibit 70 - Photo re: Building 8 & 

9, South (No exterior fixtures installed. 

Helix billed out 90%) 

JA002441- 

JA002442 
43 

Trial Exhibit 71 - Photo re: Building 8 & 

9, West (No exterior fixtures installed. 

Helix billed out 90%) 

JA002443- 

JA002444 
43 

Trial Exhibit 72 - Photo re: Building 2 & 

3, East (No exterior fixtures installed. 

Helix billed out 90%) 

JA002445- 

JA002446 
43 

Trial Exhibit 73 - Photo re: Building 8 & 

9, West (No exterior fixtures installed. 

Helix billed out 90%) 

JA002447- 

JA002448 
43 

Trial Exhibit 74 - Photo re: Building 2 & 

3, East (No exterior fixtures installed. 

Helix billed out 90%) 

JA002448- 

JA002449 
43 

Trial Exhibit 75 - Unconditional Release 

re: Pay Application No. 16713-011R1 

with Proof of Payment 

JA002450- 

JA002456 
43 

Exhibit 77 - Helix Statement of Facts 

Constituting Notice of Lien and Third-

Party Complaint 

JA002457- 

JA002494 43 

Zitting Brothers Related Exhibits:   

Trial Exhibit 100 - Check No. 14392 

payable to Zitting ($27,973.80); Progress 

Payment No. 7 

JA002495- 

JA002497 
44 

Trial Exhibit 101 - Email from R. Nickerl 

to R. Zitting re: Change Orders 

JA002498- 

JA002500 
44 

Trial Exhibit 102 -Email from L. Lynn to 

J. Griffith, et al. re: Change Order No. 

00011 “pending” 

JA002501- 

JA002503 
44 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 103- Email from R. Zitting 

to R. Nickerl re: change orders adjusted to 

$30 per hour  

JA002504- 

JA002505 
44 

Trial Exhibit 104 - Email from R. Zitting 

to R. Nickerl re: change orders adjusted to 

$30 per hour with copies of change orders 

JA002506- 

JA002526 
44 

Trial Exhibit 105 - Ex. C to the 

Ratification – Zitting Quotes 

JA002527- 

JA002528 
44 

Trial Exhibit 106 - Unconditional Lien 

Release – Zitting ($27,973.80)  
JA002529 

44 

Trial Exhibit 108 - Photo of Video 

(Construction Project) 

JA002530- 

JA002531 

44 

Trial Exhibit 109 - Photo of Video 

(Construction Project) 

JA002532- 

JA002533 

44 

Trial Exhibit 110 - Photo of Video 

(Construction Project) 

JA002534- 

JA002535 

44 

Trial Exhibit 111 - Photo of Video 

(Construction Project) 

JA002536- 

JA002537 

44 

Trial Exhibit 112 - Photo of Video 

(Construction Project) 

JA002538- 

JA002539 

44 

Trial Exhibit 113 -Photo of Video 

(Construction Project)  

JA002550- 

JA002541 

44 

Trial Exhibit 114 -Photo of Video 

(Construction Project) 

JA002542- 

JA002543 

44 

Trial Exhibit 115 - Progress Payment No. 

9 Remitted to Zitting 

JA002544- 

JA002545 

44 

Trial Exhibit 116 - Ratification and 

Amendment of Subcontract Agreement 

between Buchele and Camco 

JA002546- 

JA002550 

44 

Trial Exhibit 117 - C to the Ratification  JA002551- 

JA002563 

44 

Trial Exhibit 118 - Q&A from Gemstone 

to subcontracts 

JA002564- 

JA002567 
44 

Trial Exhibit 119 - Check No. 528388 

payable to APCO ($33,847.55) – 

Progress Payment No. 8.1 and 8.2  

JA002568- 

JA002571 
44 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 120 - Tri-City Drywall Pay 

Application No. 7 to APCO as submitted 

to Owner. Show percentage complete for 

Zitting 

JA002572- 

JA002575 
44/45 

Trial Exhibit 127 - Photo of Video 

(Construction Project) 

JA002576- 

JA002577 
45/46 

Trial Exhibit 128 - Photo of Video 

(Construction Project) 

JA002578- 

JA002579 
46 

Trial Exhibit 129 - Photo of Video 

(Construction Project) 

JA002580- 

JA002581 
46 

Trial Exhibit 138 - Memo from Scott 

Financial to Nevada State Contractors 

Board Re: Explanation of Project 

Payment Process 

JA002582- 

JA002591 
46 

Trial Exhibit 152 -Terms & Conditions 

modified by APCO, Invoices and Check 

Payment 

JA002592- 

JA002598 
46 

National Wood Products Related 

Exhibits: 
  

Trial Exhibit 160 - Documents provided 

for settlement 

JA002599- 

JA002612 
46 

CAMCO Related Exhibits:   

Trial Exhibit 163 - Camco Pay 

Application No. 12 to Gemstone 

JA002613- 

JA002651 
46/47 

Trial Exhibit 165 - Letter from D. Parry 

to A. Edelstein re: Gemstone losing 

funding for project 

JA002652- 

JA002653 
47 

Trial Exhibit 166 - Letter from D. Parry 

to G. Hall re: withdrawal of funding 

JA002654 

JA002656 
47 

Helix Related Exhibits:  47 

Trial Exhibit 169 - Helix Exhibit to 

Standard Subcontract Agreement with 

Camco 

JA 002665 

JA002676 
47/48 

Trial Exhibit 170 - Subcontract 

Agreement between Helix and Camco 

(unsigned) 

JA002677- 

JA002713 
48 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 171 - Work Order No. 100 JA002714- 

JA002718 
48 

Trial Exhibit 172 - Letter from J. Griffith 

to Victor Fuchs Re: Gemstone’s intention 

to continue retention of Helix w/copy of 

Ratification and Amendment of 

Subcontract Agreement 

JA002719- 

JA002730 
48 

Trial Exhibit 173 - Helix Pay Application 

No. 16713-012 to Camco with proof of 

payment 

JA002731- 

JA002745 
48 

Trial Exhibit 174 - Helix Change Order 

Request No. 28 

JA002746- 

JA002747 
48 

Trial Exhibit 175 - Change Notice No. 41 JA002748- 

JA002751 
48 

Trial Exhibit 176 - Helix Pay Application 

No. 16713-013 to Camco 

JA002752- 

JA002771 
48/49 

Trial Exhibit 177 - Helix Pay Application 

No. 16713-014 to Camco 

JA002772- 

JA002782 
49 

Trial Exhibit 178 - Camco’s letter to 

Helix rejecting Pay Application No. 

16713-015 with attached copy of Pay 

Application 

JA002783 

JA002797 
49 

National Wood/Cabinetec Related 

Exhibits: 
  

Trial Exhibit 184 - Ratification and 

Amendment of Subcontract Agreement 

between CabineTec and Camco (fully 

executed copy) 

JA002798- 

JA002825 
49 

General Related Exhibits:   

Trial Exhibit 218 - Camco/Owner Pay 

Application No. 11 w/Backup 

JA002826- 

JA003028 
50/51/52 

Trial Exhibit 220 - Camco/Owner Pay 

Application No. 12 w/Backup 

JA003029- 

JA003333 
52/53/54/55 

Trial Exhibit 313 - Letter from A. 

Edelstein to R. Nickerl re: NRS 624 

Notice 

JA003334- 

JA003338 55 

 Helix Trial Exhibits:  
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 501 - Payment Summary JA003339 – 

JA003732 

55/56/57/ 

58/59/60 

Trial Exhibit 508 – Helix Pay Application JA003733- 

JA003813 
60/61 

Trial Exhibit 510 - Unsigned Subcontract JA003814- 

JA003927 
61/62 

Trial Exhibit 512 - Helix’s Lien Notice JA003928- 

JA004034 
62/63 

Trial Exhibit 522 - Camco Billing 

JA004035- 

JA005281 

63/64/65/66/6

7/ 

68/69/70 

/71/72 

/73/74/75/ 

76/77 

01-17-18 Transcript Bench Trial (Day 1)5 JA001668- 

JA001802 
29/30 

Trial Exhibit 1 - Grading Agreement 

(Admitted) 

JA001803- 

JA001825 
30 

Trial Exhibit 2 – APCO/Gemstone 

General Construction Agreement 

(Admitted) 

JA001826- 

JA001868 
30 

Trial Exhibit 3 - Nevada Construction 

Services /Gemstone Cost Plus/GMP 

Contract Disbursement Agreement 

(Admitted) 

JA001869- 

JA001884 
30 

Trial Exhibit 4 - APCO Pay Application 

No. 9 Submitted to Gemstone (Admitted) 

JA001885- 

JA001974 
30/31/32 

Trial Exhibit 5 - Letter from J. Barker to 

A. Edelstein re: APCO’s Notice of Intent 

to Stop Work (Admitted) 

JA001975- 

JA001978 
32 

Trial Exhibit 6 - Letter from J. Barker to 

A. Edelstein re: APCO’s Notice of Intent 

to Stop Work (Admitted) 

JA001979- 

JA001980 
32 

Trial Exhibit 10 - Letter from J. Barker to 

A. Edelstein Re: Notice of Intent to Stop 

Work (Second Notice) (Admitted) 

JA001981- 

JA001987 
32 

 
5 Filed January 31, 2018 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 13 - Letter from A. Edelstein 

to Re. Nickerl Re: Termination for Cause 

(Gemstone) (Admitted) 

JA001988- 

JA002001 
32 

Trial Exhibit 14 - Letter from W. 

Gochnour to Sean Thueson Re: [APCO’s] 

Response to [Gemstone’s] Termination 

for Cause (Admitted)  

JA002002- 

JA002010 
33 

Trial Exhibit 15 - Letter from R. Nickerl 

to A. Edelstein Re: 48-Hour Notices 

(Admitted) 

JA002011- 

JA002013 
33 

Trial Exhibit 16 - Email from J. Horning 

to A. Berman and J. Olivares re: Joint 

Checks (Admitted) 

JA002014 33 

Trial Exhibit 23 - APCO Subcontractor 

Notice of Stopping Work and Letter from 

J. Barker to A. Edelstein Re: Notice of 

Stopping Work and Notice of Intent to 

Terminate Contract (Admitted) 

JA002015- 

JA002016 
33 

Trial Exhibit 24 - Letter from R. Nickerl 

to Clark County re: Notification of 

APCO’s withdrawal as General 

Contractor of Record (Admitted) 

JA002017- 

JA002023 
33 

Trial Exhibit 26 - Email from J. Gisondo 

to Subcontractors re: June checks 

(Admitted) 

JA002024 34 

Trial Exhibit 27 - Letter from A. Edelstein 

to R. Nickerl re: June Progress Payment 

(Admitted) 

JA002025- 

JA002080 
34 

Trial Exhibit 28 - Letter from J. Barker to 

A. Edelstein Re: Termination of 

Agreement for GMP (Admitted) 

JA002081 34 

Trial Exhibit 31 - Transmission of 

APCO’s Pay Application No. 11 as 

Submitted to Owner (Admitted) 

JA002082- 

JA002120 
34/35 

Trial Exhibit 45 - Subcontractor 

Agreement (Admitted) 

JA002121- 

JA002146 
35 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 162 - Amended and 

Restated General Construction 

Agreement between Gemstone and 

CAMCO (Admitted) 

JA002147- 

JA002176 
35/36 

Trial Exhibit 212 - Letter from Edelstein 

to R. Nickerl re: NRS 624 Notice 

(Admitted) 

JA002177- 

JA002181 
36 

Trial Exhibit 215 - Email from C. 

Colligan to Subcontractors re: 48-hour 

Termination Notice (Admitted) 

JA002182- 

JA002185 
36 

Trial Exhibit 216 - Email from C. 

Colligan re: Meeting with Subcontractors 

(Admitted) 

JA002186- 

JA002188 
36 

Trial Exhibit 506 – Email and Contract 

Revisions (Admitted) 

JA002189 – 

JA002198 
36 

01-18-18 Transcript – Bench Trial (Day 2)6 JA005284- 

JA005370 
78 

Trial Exhibit 535 – Deposition Transcript 

of Andrew Rivera (Exhibit 99) 

(Admitted) 

JA005371- 

JA005623 
78/79/80 

01-19-18 

 

Transcript – Bench Trial (Day 3)7 JA005624- 

JA005785 
80 

Trial Exhibit 231 – Helix Electric’s 

Amended Statement of Facts Constituting 

Notice of Lien and Third-Party 

Complaint (Admitted) 

JA005786- 

JA005801 
80 

Trial Exhibit 314 - Declaration of Victor 

Fuchs in support of Helix’s Motion for 

Partial Summary Judgment against 

Gemstone (Admitted) 

JA005802- 

JA005804 
80 

Trial Exhibit 320 – June-August 

Billings—not paid to APCO (Admitted) 
JA005805 80 

Trial Exhibit 321 – Overpayments to 

Cabinetec (Admitted) 
JA005806- 80 

 
6 Filed January 31, 201879 
7 Filed January 31, 2018 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 536 – Lien math 

calculations (handwritten) (Admitted) 

JA005807- 

JA005808 
80 

Trial Exhibit 804 – Camco 

Correspondence (Admitted) 

JA005809- 

JA005816 
80 

Trial Exhibit 3176 – APCO Notice of 

Lien (Admitted) 

JA005817- 

JA005819 
81 

01-24-18 Transcript – Bench Trial (Day 5)8 JA005820- 

JA005952 
81 

01-24-19 Transcript for All Pending Fee 

Motions on July 19, 2018 

JA007300- 

JA007312 
100/101 

 

 

 
8 Filed January 31, 2018 



s :ON fRAc: I <JR AMOUNl .I INE 
Interstate Plumbini:i and Air $ 528.70 350 
Interstate Plumbina and Air $ 3,299.95 351 
Jeff Heit Plumbinq $ 28,167.00 354 
Helix Electric $ 10,000.00 414 
Helix Electric $ 7,000.00 415 
Helix Electric $ 5,000.00 416 
Helix Electric $ 6,000.00 418 
Helix Electric $ 23,875.00 425 
Helix Electric $ 19,100.00 427 
Helix Electric $ 18,200.00 429 
Helix Electric $ 18,200.00 431 
Helix Electric $ 9,000.00 433 
Helix Electric $ 9,000.00 435 
Helix Electric $ 9,000.00 437 
Helix Electric $ 9,000.00 439 
APCO Construction $ 68,890.69 443 
Concrete Visions $ 4,800.00 451 
K & G Construction, Inc. .$ 25,931.25 454 
K & G Construction, Inc. .$ 25,931.25 455 
K & G Construction Inc. $ 25,931.25 456 
K & G Construction, Inc. $ 25,931.25 457 
The Masonry Group $ 12 465.00 458 
Distinctive Marble $ 2 275.00 460 
lnsulpro Projects $ 37,545.00 473 
Professional Roofina Services (PRS) $ 15,773.80 474 
Executive PlasterinQ $ 19,577.50 476 
Tri-Citv Drvwall $ 145,000.00 478 
ThvssenKrupp Elevator $ 119,856.00 482 
Interstate Plumbina and Air $ 19 694.72 491 
Interstate PlumbinQ and Air $ 6 154.60 495 
Interstate Plumbing and Air $ 19,694.72 498 
Interstate Plumbina and Air $ 6,154.60 502 
Interstate Plumbina and Air $ 19,694.72 505 
Interstate Plumbina and Air $ 6,154.60 509 
Interstate Plumbing and Air $ 19 694.72 512 
Interstate Plumbing and Air $ 2,192.79 528 
Interstate Plumbina and Air $ 216.98 529 
Interstate Plumbing and Air $ 1,678.89 530 
Interstate Plumbing and Air $ 554.28 531 
Interstate Plumbing and Air $ 2,379.93 532 
Interstate PlumbinQ and Air $ 2,485.68 533 
Interstate Plumbing and Air $ 3 704.00 534 
Interstate Plumbing and Air $ 1,597.50 536 
Interstate Plumbino and Air $ 446.72 537 
Interstate Plumbina and Air $ 856.60 538 

APGO CONSTRUCTION . 
; Page 3 of7 

... 03{~:s 

APCO-TR-EX0004-0025 

JA001909



~UBCONTRAClOR AMnUNI LINE 
Interstate Plumbing and Air $ 3,036.00 540 
Interstate Plumbina and Air $ 2,192.79 541 
Interstate Plumbing and Air $ 216.98 542 
Interstate Plumbing and Air $ 554.28 543 
Interstate Plumbing and Air $ 6,346.48 544 
Interstate Plumbing and Air $ 2 485.68 545 
Interstate Plumbing and Air $ 446.72 549 
Interstate Plumbing and Air $ 2,569.80 550 
Interstate Plumbing and Air $ 4 048.00 552 
Interstate Plumbina and Air $ 7,309.30 553 
Interstate Plumbina and Air $ 578.60 554 
Interstate Plumbing and Air $ 1,847.60 555 
Interstate Plumbina and Air $ 11 899.65 556 
Interstate Plumbina and Air $ 4,660.65 557 
lnterstate Plumbina and Air $ 7.408.00 558 
Interstate Plumbina and Air $ 4 048.00 564 
Interstate PlumbinQ and Air $ 5 847.44 565 
Interstate Plumbina and Air $ 578.60 566 
Interstate Plumbinq and Air $ 1,847.60 567 
Interstate Plumbing and Air $ 63,464.80 568 
Interstate Plumbing and Air $ 24,856.80 569 
Interstate Plumbing and Air $ 14,816.00 570 
Interstate Plumbina and Air $ 446.72 573 
Interstate Plumbinq and Air $ 5 139.60 574 
Interstate Plumbing and Air $ 6,072.00 576 
Jeff Heit Plumbing $ 72,393.00 576 
Acoustic Audio Video $ 6,936.00 586 
APCO Construction $ 55 621.96 597 
K & G Construction Inc. $ 25,931.25 608 
K & G Construction Inc. $ 25,931.25 609 
K & G Construction, Inc. $ 25,931.25 610 
K & G Construction, Inc. $ 25,931.25 611 
The Masonrv Group $ 12,465.00 612 
Distinctive Marble $ 11515.00 614 
Professional Doors & Millworks $ 32,528.25 626 

lii'o Proiects $ 37,545.00 627 
ssional RoofinQ Services (PRS) $ 15,773.80 628 
tive Plastering $ 58,732.50 630 

Tri-Citv Drvwall $ 145,000.00 632 
Interstate Plumbing and Air $ 4,923.68 644 
Interstate Plumbino and Air $ 3,938.94 646 
Interstate Plumbing and Air $ 3,938.94 653 
Interstate Plumbino and Air $ 3,938.94 660 
Interstate Plumbino and Air $ 3 938.94 667 
Interstate Plumbina and Air $ 7,922.22 670 

APCO CONSTRUCTION 
• 
·- prP~t.~2, 

APCO-TR-EX0004-0026 

JA001910



SUBCON I RAC~TOR AMOUNT LINE 
Interstate Plumbing and Air $ 2192.79 682 
Interstate Plumbing and Air $ 216.98 683 
Interstate Plumbing and Air $ 1,678.89 684 
Interstate Plumbino and Air $ 554.28 685 
Interstate Plumbino and Air $ 2,379.93 686 
Interstate Plumbing and Air $ 932.13 687 
Interstate Plumbina and Air $ 3,704.00 688 
Interstate Plumbino and Air $ 446.72 691 
Interstate Plumbing and Air $ 3,426.40 692 
Interstate Plumbing and Air $ 4,048.00 694 
Interstate Plumbina and Air $ 2,192.79 695 
Interstate Plumbing and Air $ 216.98 696 
Interstate Plumbing and Air $ 1 478.08 697 
Interstate Plumbina and Air $ 6 346.48 698 
Interstate PlumbinQ and Air $ 4 660.65 699 
Interstate Plumbina and Air $ 7,408.00 700 
Interstate Plumbing and Air $ 446.72 703 
!iiterstate Plumbing and Air $ 3 426.40 704 
Interstate Plumbino and Air $ 3 036.00 706 
Interstate Plumbing and Air $ 5,847.44 707 
Interstate Plumbina and Air $ 1,084.88 708 
Interstate Plumbina and Air $ 5 542.80 709 
Interstate Plumbing and Air $ 15,866.20 710 
Interstate Plumbing and Air $ 7,767.75 711 
Interstate Plumbing and Air $ 7 408.00 712 
Interstate Plumbina and Air $ 446.72 715 
Interstate Plumbing and Air $ 2,569.80 716 
Interstate Plumbina and Air $ 4,048.00 718 
Interstate Plumbing and Air $ 18 273.25 719 
Interstate Plumbing and Air $ 1,808.13 720 
Interstate Plumbina and Air $ 4,619.00 721 
Interstate Plumbing and Air $ 19,832.75 722 
Interstate Plumbina and Air $ 27,963.90 723 
Interstate Plumbing and Air $ 11,112.00 724 
Interstate Plumbina and Air $ 446.72 727 
Interstate Plumbino and Air $ 3.426.40 728 
Interstate Plumbing and Air $ 4 048.00 730 
Acoustic Audio Video $ 6,936.00 740 
APCO Construction $ 42,807.79 751 
APCO Construction $ 2 541.80 752 
Las Vegas Pioeline $ 50,835.60 .752 
APCO Construction $ 3,323.22 754 
Las Vegas Pioeline $ 66,464.37 754 
APCO Construction $ 14 646.55 756 
Las Vegas Pipeline $ 292,930.95 756 

APCO CONSTRUCTION 
; Page 5 of7. , . 
.,_,034928 

APCO-TR-EX0004-0027 

JA001911



~I JBCDN IHACT< 1K 
APCO Construction $ 
Cell-Crete Fireoroofinq $ 
APCO Construction $ 
Sierra Reinforcina $ 
APCO Construction $ 
Concrete Visions $ 
Sierra Reinforcing $ 

APCO Construction $ 
Sierra Reinforcim1 $ 
APCO Construction $ 
APCO Construction $ 
Concrete Visions $ 
APCO Construction $ 
Helix Electric $ 
APCO Construction $ 
Zittino Brothers Construction $ 
APCO Construction $ 
Interstate Plumbina and Air $ 
APCO Construction $ 
Interstate Plumbini:i and Air $ 
APCO Construction $ 
Sierra Reinforcina $ 
APCO Construction $ 
Zittina Brothers Construction $ 
APCO Construction $ 
Zittina Brothers Construction $ 
APCO Construction $ 
Sierra Reinforcina $ 
APCO Construction $ 
Sierra ReinforcinQ $ 
APCO Construction $ 
Sierra Reinforcinq $ 
APCO Construction $ 
The Masonrv Group $ 
APCO Construction $ 
Helix Electric $ 
APCO Construction $ 
Interstate Plumbinq and Air $ 
APCO Construction $ 
Interstate Plumbinq and Air $ 
APCO Construction $ 
Interstate Plumbinq and Air $ 
APCO Construction $ 
Helix Electric $ 
APCO Construction $ 

AMOUNl 
678.45 

13,569.00 
5,167.35 

103,347.00 
3 470.35 

65 377.00 
4 030.00 
5,903.10 

118 062.00 
318,498.60 

1,313.00 
26.260.00 
13 353.42 

177,390.00 
7 717.30 

154,346.06 
3 757.27 

75 145.50 
5,228.92. 

85,515.50 
523.05 

10,461.00 
506.70 

10.134.00 
845.55 

16,911.00 
125.00 

2,500.00 
1 122.75 

22,455.00 
465.90 

9.318.00 
500.00 

10.000.00 
873.75 

17 475.00 
4 568.14 

91,362.75 
4.568.14 

91,362.75 
5.842.09 

116,841.75 
902.87 

25 796.40 
954.91 

[INF 
780 
780 
781 
781 
782 
782 
782 
783 
783 
784 
784 
785 
786 
786 
787 
787 
788 
788 
789 
789 
790 
790 
791 
791 
792 
792 
793 
793 
794 
794 
795 
795 
796 
796 
797 
797 
798 
798 
799 
799 
800 
800 
801 
801 
802 

APCO CONSTRUCTION 
f>age 6 of I,,.,.... ,. 
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SUBCONlRACTOR AMOUNT LINE 
Helix Electric $ 27 283.20 802 
APCO Construction $ 372.13 803 
Interstate Plumbina and Air $ 10,632.25 803 
APCO Construction $ 359.68 804 
Interstate PlumbinQ and Air $ 10 276.50 804 
APCO Construction $ 1,656.00 805 
Helix Electric $ 33 120.00 805 
APCO Construction $ 660.31 806 
ZittinQ Brothers Construction $ 18,866.00 806 
APCO Construction $ 1,902.70 809 
Helix Electric $ 23,029.25 809 
APCO Construction $ 3.488.12 810 
Helix Electric $ 44,160.50 810 

TOTAL: $ 7,271,559.17 

APCO-TR-EX0004-0029 
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LINE ITEM BREAKDOWN 

(SORTED BY SUBCONTRACTORS 
ALPHABETICALLY) 

APCQ CONSTRUCTION . , . 

,_ 03~9·31 
~-
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3432 NORTH 5TH STREET 
NORTH LAS VEGAS NV 89032 
(702) 734-0198 PHONE 
(702) 734-0396 FAX 

MANHATTAN WEST 
APPLICATION #9 

SUBCONTRACTOR 
Accuracy Glass and Mirror 
Acoustic Audio Video 
Acoustic Audio Video 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 

: ITEM CONSOLIDATION 
JUNE 2008 

.A.MOUNT LINE 
ITEM 

$ 45,000.00 208 
$ 6,936.00 586 
$ 6,936.00 740 
$ 29,128.50 29 
$ 55,638.83 104 
$ 21 010.00 106 
$ 89,735.00 181 
$ 68,890.69 443 
$ 55,621.96 597 
$ 42 807.79 751 
$ 2,541.80 752 
$ 3,323.22 754 
$ 14 646.55 756 
$ 678.45 780 
$ 5,167.35 781 
$ 3,470.35 782 
$ 5,903.10 783 
$ 318,498.60 784 
$ 1,313.00 784 
$ 13 353.42 786 
$ 7,717.30 787 
$ 3,757.27 788 
$ 5,228.92 789 
$ 523.05 790 
$ 506.70 791 
$ 845.55 792 
$ 125.00 793 
$ 1,122.75 794 
$ 465.90 · 795 
$ 500.00 796 
$ 873.75 797 
$ 4,568.14 798 
$ 4 568.14 799 
$ 5,842.09 800 
$ 902.87 801 
$ 954.91 802 

APCO-TR-EX0004-0031 
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SUBCONTRACTOR AMOUNT LINE 
ITEM 

APCO Construction $ 372.13 803 
APCO Construction $ 359.68 804 
APCO Construction $ 1,656.00 805 
APCO Construction $ 660.31 806 
APCO Construction $ 1 902.70 809 
APCO Construction $ 3,488.12 810 
Cell-Crete Fireproofing $ 34,200.00 126 
Cell-Crete Fireoroofina $ 23,950.00 204 
Cell-Crete Fireproofing $ 13,569.00 780 
Concrete Visions $ 30,684.00 116 
Concrete Visions $ 28,500.00 192 
Concrete Visions $ 28,500.00 196 
Concrete Visions $ 28 500.00 197 
Concrete Visions $ 4,800.00 451 
Concrete Visions $ 65,377.00 782 
Concrete Visions $ 26 260.00 785 
Dependable Glass and Mirror $ 18 215.00 55 
Distinctive Marble $ 2,275.00 460 
Distinctive Marble $ 11,515.00. 614 
Executive Plastering $ 19 577.50 476 
Executive Plastering $ 58 732.50 630 
Helix Electric $ 10 000.00 414 
Helix Electric $ 7,000.00 415 
Helix Electric $ 5,000.00 416 
Helix Electric $ 6,000.00 418 
Helix Electric $ 23 875.00 425 
Helix Electric $ 19 100.00 427 
Helix Electric $ 18,200.00 429 
Helix Electric $ 18 200.00 431 
Helix Electric $ 9,000.00 433 
Helix Electric $ 9,000.00 435 
Helix Electric $ 9 000.00 437 
Helix Electric $ 9,000.00 439 
Helix Electric $ 177,390.00 786 
Helix Electric $ 17 475.00 797 
Helix Electric $ 25,796.40 801 
Helix Electric $ 27 283.20 802 
Helix Electric $ 33,120.00 805 
Helix Electric $ 23 029.25 809 
Helix Electric $ 44 160.50 810 
Hi-Tech Fabrication, Inc. $ 49 500.00 47 
Hi-Tech Fabrication, Inc. $ 49 500.00 124 
Hi-Tech Fabrication Inc. $ 76,730.00 201 
lnsulpro Projects $ 37,545.00 473 

APCO CONSTRUCTION 
.· .. ~ p1J~241!J3 
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SUBCONTRACTOR AMOUNT 
lnsuloro Proiects $ 37,545.00 
Interstate Plumbing and Air $ 18 725.00 
Interstate Plumbina and Air 1$ 5,402.00 
Interstate Plumbina and Air .$ 4,565.80 
Interstate Plumbina and Air $ 5.402.00 
Interstate Plumbina and Air $ 4,565.80 
Interstate Plumbina and Air $ 1,050.56 
Interstate PlumbinQ and Air $ 2.689.44 
Interstate Plumbina and Air $ 3 501.88 
Interstate Plumbina and Air $ 8.964.80 
Interstate Plumbina and Air $ 3,501.88 
Interstate Plumbina and Air $ 4,482.40 
Interstate Plumbina and Air $ 3,501.88 
Interstate Plumbino and Air $ 3,501.88 
Interstate Plumbina and Air $ 3.501.88 
Interstate Plumbina and Air $ 3,501.88 
Interstate Plumbina and Air $ 3.501.88 
Interstate Plumbina and Air $ 1,050.56 
Interstate Plumbing and Air $ 37,812.50 
Interstate Plumbina and Air $ 21,865.00 
Interstate Plumbing and Air $ 111.21 
Interstate Plumbina and Air $ 1,586.10 
Interstate Plumbina and Air $ 13,199.80 
Interstate Plumbina and Air $ 2.405.80 
Interstate Plumbina and Air $ 386.80 
Interstate Plumbing and Air $ 21,865.00 
Interstate Plumbina and Air $ 2.482.80 
Interstate Plumbina and Air $ 528.70 
Interstate Plumbina and Air $ 13.199.80 
Interstate Plumbina and Air $ 21,865.00 
Interstate Plumbino and Air $ 2.482.80 
Interstate Plumbina and Air $ 1,057.40 
Interstate Plumbino and Air $ 13,199.80 
Interstate Plumbino and Air $ 21 865.00 
Interstate Plumbina and Air $ 620.70 
Interstate Plumbino and Air $ 528.70 
Interstate Plumbina and Air $ 13,199.80 
Interstate Plumbina and Air $ 1,202.90 
Interstate Plumbina and Air $ 8,746.00 
Interstate Plumbina and Air $ 528.70 
Interstate Plumbino and Air $ 3,299.95 
Interstate Plumbina and Air $ 19,694.72 
Interstate Plumbino and Air $ 6 154.60 
Interstate Plumbina and Air $ 19,694.72 

LINE 
ITEM 

627 
65 
79 
81 
156 
158 
219 
221 
226 
228 
233 
235 
240 
247 
254 
261 
268 
275 
282 
295 
297 
298 
299 
300 
305 
308 
309 
311 
312 
321 
322 
324 
325 
334 
335 
337 
338 
339 
347 
350 
351 
491 
495 
498 

APCO CONSTRI li':TION 
, Page3orY 
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SUBCONTRACTOR AMOUNT LINE 
ITEM 

Interstate Plumbina and Air $ 6 154.60 502 
Interstate Plumbino and Air $ 19,694.72 505 
Interstate Plumbina and Air $ 6,154.60 509 
Interstate Plumbina and Air $ 19,694.72 512 
Interstate Plumbina and Air $ 2,192.79 528 
Interstate Plumbing and Air $ 216.98 529 
Interstate Plumbina and Air $ 1 678.89 530 
Interstate Plumbina and Air $ 554.28 531 
Interstate Plumbina and Air $ 2,379.93 532 
Interstate Plumbina and Air $ 2,485.68 533 
Interstate Plumbina and Air $ 3,704.00 534 
Interstate Plumbina and Air $ 1 597.50 536 
Interstate Plumbina and Air $ 446.72 537 
Interstate Plumbina and Air $ 856.60 538 
Interstate Plumbina and Air $ 3 036.00 540 
Interstate Plumbina and Air $ 2.192.79 541 
Interstate Plumbina and Air $ 216.98 542 
Interstate Plumbina and Air $ 554.28 543 
Interstate Plumbina and Air $ 6,346.48 544 
Interstate Plumbini:i and Air $ 2.485.68 545 
Interstate Plumbina and Air $ 446.72 549 
f nterstate Plumbinq and Air $ 2 569.80 550 
Interstate Plumbina and Air $ 4,048.00 552 
Interstate Plumbina and Air H 7,309.30 553 
Interstate Plumbina and Air 578.60 554 
Interstate Plumbina and Air 1,847.60 555 
Interstate Plumbini:i and Air $ 11,899.65 556 
Interstate Plumbing and Air .$ 4 660.65 557 
Interstate Plumbina and Air . $ 7,408.00 558 
Interstate Plumbing and Air $ 4,048.00 564 
Interstate Plumbina and Air $ 5,847.44 565 
Interstate Plumbini:i and Air $ 578.60 566 
Interstate Plumbina and Air $ 1,847.60 567 
Interstate Plumbina and Air $ 63,464.80 568 
Interstate Plumbina and Air $ 24,856.80 569 
Interstate Plumbina and Air $ 14,816.00 570 
Interstate Plumbina and Air $ 446.72 573 
Interstate Plumbinq and Air $ 5 139.60 574 
Interstate Plumbina and Air $ 6,072.00 576 
Interstate Plumbina and Air $ 4,923.68 644 
Interstate Plumbina and Air $ 3,938.94 646 
Interstate Plumbinq and Air $ 3 938.94 653 
Interstate Plumbina and Air $ 3.938.94 660 
Interstate Plumbina and Air $ 3 938.94 667 

APCO-TR-EX0004-0034 
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SUBCONTRACTOR AMOUNT LINE 
ITEM 

Interstate Plumbina and Air $ 7,922.22 670 
Interstate Plumbina and Air $ 2,192.79 682 
Interstate Plumblna and Air $ 216.98 683 
Interstate Plumbina.and Air $ 1,678.89 684 
Interstate Plumbing and Air $ 554.28 685 
Interstate Plumbina and Air $ 2,379.93 686 
Interstate Plumbina and Air $ 932.13 687 
Interstate Plumbing and Air $ 3,704.00 688 
Interstate Plumbing and Air $ 446.72 691 
Interstate Plumbina and Air $ 3,426.40 692 
Interstate Plumbina and Air $ 4,048.00 694 
Interstate Plumbinq and Air $ 2 192.79 695 
Interstate Plumbing and Air $ 216.98 696 
Interstate Plumbina and Air $ 1,478.08 697 
Interstate Plumbina and Air $ 6,346.48 698 
Interstate Plumbina and Air $ 4 660.65 699 
Interstate Plumbing and Air $ 7,408.00 700 
Interstate Plumbina and Air $ 446.72 703 
Interstate Plumbina and Air $ 3,426.40 704 
Interstate Plumbina and Air $ 3 036.00 706 
Interstate Plumbina and Air $ 5,847.44 707 
Interstate Plumbina and Air $ 1,084.88 708 
Interstate Plumbina and Air $ 5,542.80 709 
Interstate PlumbinQ and Air $ 15,866.20 710 
Interstate Plumbina and Air $ 7,767.75 711 
Interstate Plumbina and Air $ 7,408.00 712 
Interstate Plumbina and Air $ 446.72 715 
Interstate Plumbino and Air $ 2,569.80 716 
Interstate Plumbing and Air $ 4.048.00 718 
Interstate Plumbina and Air $ 18,273.25 719 
Interstate Plumbing and Air $ 1,808.13 720 
Interstate Plumbina and Air $ 4,619.00 721 
Interstate Plumbina and Air $ 19,832.75 722 
Interstate Plumbina and Air $ 27,963.90 723 
Interstate Plumbina and Air $ 11.112.00 724 
Interstate Plumbina and Air $ 446.72 727 
Interstate PlumbinQ and Air $ 3,426.40 728 
Jnterstate Plumbina and Air $ 4,048.00 730 
Interstate Plumbino and Air $ 75 145.50 788 
Interstate Plumbina and Air $ 85,515.50 789 
Interstate Plumbfna and Air $ 91,362.75 798 
Interstate Plumbina and Air $ 91,362.75 799 
Interstate Plumbina and Air $ 116,841.75 800 
Interstate Plumbing and Air $ 10,632.25 803 

APCO C01\l~ TRUCTIOM 
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SUBCO~TRACTOR . 
Interstate Plumbina and Air $ 
Jeff Heit Plumbina $ 
Jeff Heit Plumbing $ 
Jeff Heit Plumbina .$ 
Jeff Heit Plumbing $ 
Jeff Heit Plumbing $ 
Jeff Heit Plumbina $ 
Jeff Heit Plumbina $ 
Jeff Heit Plumbing $ 
Jeff Heit Plumbina $ 
Jeff Heit Plumbina $ 
K & G Construction, Inc. $ 
K & G Construction, Inc. $ 
K & G Construction, Inc. $ 
K & G Construction, Inc. $ 
K & G Construction, Inc. $ 
K & G Construction Inc. $ 

K & G Construction, Inc. $ 
K & G Construction, Inc. $ 
K & G Construction, Inc. $ 

K & G Construction. Inc. $ 
K & G Construction, Inc. $ 
K & G Construction, Inc. $ 
K & G Construction Inc. $ 
K & G Construction Inc. $ 
K & G Construction, Inc. $ 
K & G Construction, Inc. $ 
Las Veaas Ploeline $ 
Las Veaas Pipeline $ 
Las Veaas Pipeline $ 
Las Veaas Pipeline $ 
Nevada Prefab Engineers $ 
Nevada Prefab Enaineers $ 
Nevada Prefab Enaineers $ 
Professional Doors & Millworks $ 
Professional Roofina Services (PRS) $ 
Professional Roofino Services (PRS) $ 
Sierra Reinforcina $ 
Sierra Reinforcing $ 
Sierra Reinforcina $ 
Sierra Reinforcino $ 
Sierra Reinforcing $ 
Sierra Reinforcina $ 
Sierra Reinforcino $ 

AMOUNT 
10.276.50 

155 125.00 
49 404.68 
73,295.00 
24,004.68 
20,622.00 
20,622.00 
20.622.00 
20,622.00 
28,167.00 
72.393.00 

6,350.00 
6,350.00 
6 350.00 
6,350.00 
6 350.00 
6,350.00 
6,350.00 
6,350.00 

25 931.25 
25.931.25 
25,931.25 
25,931.25 
25,931.25 
25 931.25 
25,931.25 
25,931.25 
15,600.00 
50,835.60 
66 464.37 

292 930.95 
233,380.20 
776 400.00 

70,159.00 
32,528.25 
15,773.80 
15.773.80 
86,099.00 

103,347.00 
4,030.00 

118,062.00 
10,461.00 
2 500.00 

22,455.00 

LINE 
.ITEM 

804 
86 
86 
163 
163 
307 
320 
333 
346 
354 
576 
40 
41 
42 
43 
117 
118 
119 
120 
454 
455 
456 
457 
608 
609 
610 
611 

3 
752 
754 
756 
47 
124 
201 
626 
474 
628 
106 
781 
782 
783 
790 
793 
794 

APCO CON,:jTRUCTION 
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SUBCONTRACTOR AMOUNT LINE 
ITEM 

Sierra Reinforcinq $ 9,318.00 795 
The Masonrv Group $ 28,890.00 44 
The Masonrv Grouo $ 16,050.00 121 
The Masonry Group $ 9,040.00 199 
The Masonry Group $ 12.,465.00 458 
The Masonry Group $ 12 465.00 612 
The Masonrv Group $ 10,000.00 796 
ThyssenKrupp Elevator $ 108,438.00 59 
Thvssen Kruoo Elevator $ 102,788.00 136 
ThvssenKruoo Elevator $ 119,856.00 482 
Tri-City Drywall $ 90,000.00 56 
Tri-Citv Drvwall $ 100,000.00 133 
Tri-City Drywall $ 224,750.00 209 
Tri-City Drywall $ 145,000.00 478 
Tri-Citv Drvwall $ 145,000.00 632 
ZittinQ Brothers Construction $ 20 500.00 54 
Zittina Brothers Construction $ 154,346.06 787 
Zittin!l Brothers Construction $ 10,134.00 791 
Zittina Brothers Construction $ 16,911.00 792 
Zittinq Brothers Construction $ 18 866.00 806 

TOTAL: $ 7,271,559.17 
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APCO 
CONSTRUCTION 
3432 N. 5th Street • North Las Vegas, NV 89032 
Phone: 17021 734-01 SB • Fax: [702)734-0396 
E-mail: apcooonatructlon.com • NCL: 14563 

CUSTOMER: APCO Construction 
ADDRESS: 3432 N. 5th Street 

North Las Vegas, NV 89032 

PROJECT: Manhattan West Phase I 

DESCRIPTION 

Contractor Fee (Overhead & Profit) 

On and Off Site Improvements 

Building #2 

Building #3 

Building #7 

Building #8 

Building#9 

Work Performed 

Building#2 

Building #3 

Grading Change Orders: 

GRADING CO 00001 - Bioxide Chem Feed & Stor Tank 

GRADING CO 00003 - Utility Changes 

GRADING CO 00005.1 - WRG Plans 11-01-07 

Building Change Orders 

BUILDING CO 00001 Additional Fireproofing B7 

BUILDING CO 00002 Add'L Reinforcing Bottom Mat B7 

BUILDING CO 00005 Area Wells B8 and B9 

BUILDING CO 00006 Top Mat Rebar B7 

BUILDING CO 00007.1 Structural Steel Changes B7 

LOAN DRAW#: 
INVOICE#: 

DATE: 

LINE 

27 

104 

181 

443 

597 

751 

29 

106 

752 

754 

756 

780 

781 

782 

783 

784 

SUBTOTAL: 

TOTAL DUE: 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

8 
9 

6/30/2008 

PAGE 1 OF 3 
'I"OTAL 

. 

55,638.83 

89,735.00 

68,890.69 

55,621.96 

42,807.79 

29,128.50 

21,010.00 

2,541.80 

3,323.22 

14,646.55 

678.45 

5,167.35 

3,470.35 

5,903.10 

318,498.60 

717,062.19 

. 
• 

CONTINUED 

AP~O GONSTRUCTJON 
~ 034!)55 
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APCO 
CONSTRUCTION 
3432 N. 5th Street • North Lee Vegas, NV 88032 
Phone: [702] 734-0198 • Fax: !702]734-0396 
E-mail: apcoconetruction.com • NCL: 14563 

CUSTOMER: APCO Construction 
ADDRESS: 3432 N. 5th Street 

North Las Vegas, NV 89032 

PROJECT: ManhattanWest Phase l 

DESCRIPTION 

Building Change Orders Continued: 

BUILDING CO 00008 Concrete Change 4k psi to Sk 87 

BUILDING CO 00010.1 Electrical Changes (Delta 2) 

BUILDING CO 00011 Wood Framing Changes B8/9 

BUILDING CO 00012 HVAC Thru Delta 5 88 

BUILDING CO 00013.1 HVAC Changes Thru Delta 5 B2/3 

BUILDING CO 00014 Add'! Rebar Laps Added 

BUILDING CO 00015 Type Q Headers 

BUILDING CO 00016 RFl#226 Shear Wall Penetration 

BUILDING CO 00018 Pool Reinforcing Redesign 

BUILDING CO 00020 Change in Lap Splices 

BUILDING CO 00021 Rebar Changes 87 

BUILDING CO 00023 Masonry Delta 5 88/9 

BUILDING CO 00025 Add Dampers Exhaust Fans 

BUILDING CO 00026 Plumbing Delta 5 Changes 82 

BUILDING CO 00027 Plumbing Delta 5 Changes 83 

BUILDING CO 00028 Plumbing Delta 5 Changes 87 

BUILDING CO 00029 Electrical Options B8 

BUILDING CO 00032 Electrical Options 89 

BUILDING CO 00033 Plumbing Options B9 

LOAN DRAW#: 
INVOICE#: 

DATE: 

LINE 

785 $ 

786 $ 

787 $ 

788 $ 

789 $ 

790 $ 

791 $ 

792 $ 

793 $ 

794 $ 

795 $ 

796 $ 

797 $ 

798 $ 

799 $ 

800 $ 

801 $ 

802 $ 

803 $ 

SUBTOTAL: $ 

TOTAL DUE: 

8 
9 

6/30/2008 

PAGE 2 OF 3 
TOTAL 

1,313.00 

13,353.42 

7,717.30 

3,757.27 

5,228.92 

523.05 

506.70 

845.55 

125.00 

1,122.75 

465.90 

500.00 

873.75 

4,568.14 

4,568.14 

5,842.09 

902.87 

954.91 

372.13 

53,540.89 

CONTINUED 

APC~ CONSTR~CT~QN 
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APCO 
CONSTRUCTION 
3432 N, 5th Street • North Lee Veges, NV 89032 
Phone: [702) 734-0196 • Fax: [702)734-0396 
E-mail: epcoconstruction.com • NCL: 14583 

CUSTOMER: APCO Construction 
ADDRESS: 3432 N. 5th Street 

North Las Vegas, NV 89032 

PROJECT: ManhattanWest Phase I 
DESCRIPTION 

Building Change Orders Continued: 

BUILDING CO 00034 Plumbing Options 88 

BUILDING CO 00036 Electrical C2 Split 88/9 

BUILDING CO 00037 B8 & 89 Option Changes 

BUILDING CO 00042 Electrical Changes Delta 3 

BUILDING CO 00043 Electrical Changes Delta 5 

LOAN DRAW#: 
INVOICE#: 

DATE: 

LINE 

804 

805 

806 

809 

810 

SUBTOTAL PAGE 3: 

SUBTOTAL PAGE 2: 

SUBTOTAL PAGE 1: 
COMMENTS: If there are any questions please contact Randy 

Nicker! at (702) 734-0198 

TOTAL DUE: 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

8 
9 

6/30/2008 

PAGE30f3 
TOTAL 

359.68 

1,656.00 

660.31 

1,902.70 

3,488.12 

8,066.81 

53,540.89 

717,062.19 

778,669.89 

APCO CON::> fRUCTION 
034957, 

. . . ) 
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GEMSTONE'S REVISIONS TO 

PAY APPLICATION #9 

JUNE 2008 

APCO CONSTR~CTIO~l 

.,, 034886 
-~~'!-,. 
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Aeei:tCATION ANO CERTIFICATEFORPJ,.Yl\1Uil)lt 
ro OWNER: Mimh111tan W"ll-t. 

$1i1 W,:Riln11<>l\Rd, 
!.-•• Voi•e, NV all1<1a 

~,- ~anhlLtiitiiWoet 
P~H11t 

PA.!l<;,-1 OF 2 
O',Mi/ER OAAW N~-a - - -Ols!nbu.tion io: 
Al'Pl.lCATION NO: __ ll O· OWl>IER 
Pllttl!Ob: ' ll/30/2008 0 ARCl-ltre.c'i' 

FROM CONTAACTOl'!:· 
fl~OJSCT _ 11'iS . Cl pONTMCTOl'I 

_ CON'?AACT OM'!!: OVIOS/07 0 NOS VIA NlCl-11'11:CT; O"ZAn;\iftatl• 
OF~tc,Smlih 

GONT!;!e,QT 
CONTRACTOR'SAPPLICATJC!N F.0-R PAYME:NT 
l\,Jl1ti\eitl!i,,, J& mud• tor pl!)rm1ml t1e_ !h<>Wrl l>flldW,.lir COJ1ijot'l101l lsilll !li~ COll!«iel. 

-Tho-~"'°"ilw"<"1JM!h1'110\llol><>tl-1ill»¢xl!M!O<',~o, W.,. 

~Milliillll!l'lh<t W<>'l<t.llY1!~ !11Wl_ l'l'!lt,i;ttil:cl1c, l'!ll"<l'a,,t114< ».~~ 
.;~-IMC,,,,Jl;l<l~a,,U."'419'1""""-'ll--/>nld~IM 
~terW<>m/l<~i>'OV.,.,.l:o!tilli;;o!ollc,Pl!)fflnr.l••'""'-lOl<l!Wf-

C®li11Uallon 1'ho<tt 11 tt!!ad!l>ll, - - ' 

\, OP.!GlriAL. OO){TRA.tn' SUM 

~- Not litm19u i,y _Chnns~ Ordetll 

3; COI\ITRACT SUM ro:OATG 

·-, ........ _ ... --·-·-··s· 
-r·~~-... ~-~---.. -· .. ,.-.... , .. s 

(Line i +\.2).. ..... - .... -s 

4, TOTA!. COM!'LfflD & S'J'OfUID . .'fOOATli; 
(Co!uinn G Qfl G703) -

~..t,uo....iu~:._.~~L,$ 

5, Re:TA!MAGe 
a...12.....% o! complollf~ wnli< 

(Bui!t!lntts) 

b . .,i...% of Sita Work 

s 

S -_ 245;756.27 

Tolnl Relalnagu (Hne Sa Sl>J, •. ._ ..... - ..... " .............. , ... " .. 

r;, TOTAL EARNED Lass R13TAl1\u\GE .............. ., ................. :s 
(Lltte 4 tan tLio 5 T~lsl) 

-7a;s)6,l60.00 ,i _.,,......i__ i.oo.·11,o°"""'t.w°"'-'lfflllm'<l_ 1,~~""""11vo. fott!!t J;l,1,l> T -- - - -

4,a1e,Ma::\S7)~~~~~ iLdtZ O~o: J/d/d-
1 --- @,J&?;i!!l!.7 -~ Sl~_l_llril:- 0,1\lov_ nda 

1_1 8,nt) 17-= OmlfllY or.,.Cla_ rk 
' '1•y • ) - '~\:l!m!ISWIIMl!>lmltlJ 
1,...5 ~ciayor vl'l!f-l, .. 

l/;5''·n~l>D 

~'.~q~ 

Notary P_ubJic: 

Jra:1rr 

Mc11rreer 

ilir, Oalw~· -----

,viii.RY JO AU.EN 
•0ty l'\lb!k Skrio of N"'10do 

0, 0140508· 1 
'.lll\f,!.-AUg, 14; '.l009 

7, LESSS l'R!;VIOUSCSl:n'tFlCATESFORPAYM!;NT r.if1-(>,,?J7t), 3-f.;J..~;$'/ 
'""'""'"'•"-"-J· .. ···--·---·-S ,.~ .. - 0-~ 

<I, Cl./11.~BN_T_l'A_m_ :sm DOE •• -,;.~ .. :._ ........ , • ._,,_,, ...... -,_$ I ii soa~aoae] --~~ 
9. BA!.Al\lC!: TO Flt.llSH, INCLUC!NG RETAlNAGS $, 'rl><=J, i) '2.-CJ ;q ir 

d!/o~ 
[ll® 3 10"~ l,.ihe &) $ _ ~ ;:%. 1;}/-Cf?~ I I 

•---•*t-1uJ.: i-oeou~r1oos, ' ., i., 

--~------- ------· 
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APCO REVISED 

PAY APPLICATION #9 JUNE 2008 

TO MATCH GEMSTONE'S 
REVISIONS 

(DID NOT DEDUCT FEE & DISPUTED 
CHANGEORDE 

#2, #5, #6, #7, #8, #11, #14, #18, #20, #21,) 

APCO CONSTRUCTION 
" 

-''.t 0349-03 
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APPLICATION AND CERTIFICATE FOR PAYMENT 
TO OWNER: Manhattan West 

9121 W. Russell Rd. 
Las Vegas, NV 89148 

FROM CONTRACTOR: APCO Construction 
3432 North 5th Street 
N. Las Vegas, NV 89032 

CQNTRAQIEOR : Manhattan West. Phes!l, 1 

CONTRACTOR'S APPLICATION FOR PAYMENT 

PROJECT: 

VIA ARCHITECT: 

Application Is made for payment, as shown below, In connection with the ContracL 
Contlnuatlon sheet is attached. 

'.' 

1. ORIGINAL CONTRACT SUM ........................................ $ 

2. Net change by Change Orders ......... ,. ............................. $ 

3. CONTRACT SUM TO DATE (Line 1 +\- 2) ..................... $ 

4. TOTAL COMPLETED & STORED TO DATE 
(Column G on G703) 

................... $ 

5. RETAINAGE 
a . ...1.Q.._% of completed work 

(Buildings) 

b._5_% of Site Work 

Total Relainage (line Sa 

$ 4,431.595.58 

$ 245,756.27 

5. TOTAL EARNED LESS RETAINAGE ............................ , ..... $ 

(Line 4 less Line 5 Total) 

7. LESS PREVIOUS CERTIFICATES FOR PAYMENT 
(Line 6 form prior Certificate) ................................................ $ 

8. CURRENT PAYMENT DUE .................................................. $ 

9. BALANCE TO FINISH, INCLUDING RETAINAGE 
(Line 3 less Line 6) $ 37,414,322.24 

AD21TIONS lDEDUCTIONS 

146,.!i4Ml 
2,!!81,343.90 
3.&29,890.41 

M~9AS0.41 

(;, 
-:::, 0 
w Uj 
....... -4 
~.~ 
on 
»' ;::j 

~ 

78,938,160.00 

3,029,890.41 

a 1.,,§§.11050.41 

4.677,351.85 

44,553,728.17 

38~007.22 

::i,S79,7:2RSS j 

Manhattan West 
Phase 1 

OZ Architects 

Ovi/NERlJRAWNO; 8 
APPLICATION NO: 9 
PERIOD: 6/30/2008 
PROJECT 168 
CONTRACT DATE: 09106/07 

PAGE 1 OF2 
OislJibution to: 
0 OWNE:R 
0 ARCHITECT 
DCONTRACTOR 
0 NCS 
D Pete Smith 

Tue undersigned contractor ce~ifies Iha! lo the besl of the Conlraclot's knowledge, irlfor

malion and belief lh• Work covered by this Application for Payll1enl has been completed 
in accordance with the Contract Documents, !hat al amounts nave been paid by the 
Contractor for Work for which previous Certificates for Payments wara issued and pay
ments received from the ONnar, and lhal current payment shown he.rein is now dua 

CONTRACTOR 

B~-----~~~--~-~ 
State of: Nevada 
County ot Clark 
Subscribed and sworn to before me this 

Date: ____ _ 

____ day of ~--------·2008 

Notary Public: 

My Commission expires: 

ARCHITECT 

By: Date:. _____ _ 

OWNER 

By; bate:._-----

JA001943
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CONTINUATION SHEET 
~~ 

Al'PUCI\OOIIANDCElml'!CATI,1'1l!<l'Nl'1ill!NT. 
~c"*".w.~~·'"'"'"'"· ln"""""""l>tlllw,"""""'~"•""1>11"'11,<,.,.tt1<t!loilu. 

~~ - ..:M4-=-t-l,;;f;E--·------------"" ~-· :tili-;;l;:itJUCIU.~11-=LcanNo.: 
-of\fwo...,,.IM"""'ilaolW"" 

edurmlblt1! cl# II , 1k, #M 

ITEM 
NO. 

A.-2 1 ___ a 

ClS J DESCRIPTION OF WORK 
cooe. 

'"" 
Sit .. 1- SanllarySewe_r_ 

, I 12.0l'. .. l!,,,,-·-
"'"'f<ON~~J;[!ll!NT~.· 

1140 !Offttlltls flu§Sdl R~d.AKifill!!t_P_11_'o'lffll 
mo_fi:!l!llli:>.,..,,,,J.~r~ 
~fil..~ tolf~~J.31AtR"-·~ l!~~;~~!'-..1 

:L! 2770 IM,.,,,, Oull« P!!'!Rl 
12 2175 . .l§kl-•<,tf'\'m.nlJJ<!ll"" 

!2.. 
,.W_i 

SCHEOVLEO I FROM PREVIOUS 
VAlUE APPLICATIONS 

,!;l;.!l!l!lJl!! 

lWT@.<l<I 

~ 
5>},D<l!I.O<i 
1$.02!!MP: 

~ 
""M0b!KU)O 

tnMii®. 

~"--j_~!l.?!l!tM 
,;·,-

.!!. 

THIS 
PERIOD 

1~ 

4;,, 
Ml'i 

n11s 
PERICO 

_G_ 

CURRENT 
TOTAL 

STORE!, 

M.2m.~ 

l:l 

TOTAL I PERCENTAGE 
COMPLETEO COMPLETE 
ANOSTOREO 

15.!liP,ll!l 

~ 
~ 
590<100.00 

1ol'.J.OJ1ll!l 

w.r. 
100% 

-1!.!!'l 

. ..,.. 
100:~] 

,;,,.I}O.OOJ __ .. ,J_ L__ OS 
~Ml .. . 1 :-r-·· . , I n• 
,o.OC!>Jll>J. -···--· _. __ .___J ___ ---- . .l •. J I .!lli 

,m;.@llb I ;,;ro§ll 1 . L__ ···- .,__L.___ .-.. l.___~m&<ll-- j,ii 
1:ll.<!i!.M!'_L._____ l_ . 1 : . .J. ~ ~ -·-:.;;t1.iMMl1---- -~~-r·-- -~ ----~----------i------~ 

13 2780 fAM Ptt,o« ""'" 1-fil__ __ .... ____ j_ ~@.! ___ _,__]__ • ... : .... , . ··-----·--'·_L__ __ -_L..___l!li 
H ,.,. -"'1,..,..,... ........ @ .... I) I ~J ____ c._J __ . _____ .l __ .c._L ..... , .. - I .Ql,. 

BAJ.ANCE 
TO 

FINISH 

lU,:z%<f.CO .. ~~ 
?'J?~~ 

J:7'_1._l'l_gO_&O 
1M.Q_Q,_Qg_ 

]54172.50 

113 020,DO 

.~ 

~QJ~P-
t_Ql)OOO.DO 

Sllllrtg Number: 
Period: 

" 
CURRENT 

RE1EN110N 
WrrHHB..0 

• • snoizooa 

TOTAL 
RETENTION 
WITHHELD 

~ 
JIDlli.Ml}. 
~ 
~ 

2~~iJlAQ. 
7.5_J~.,_Q9_ 

;)~75 

15 11',000 ~w.000.00 I • 1 - I 
16 16000 s.1Qo,im 

~!:,II'- ·- -- ----,- • -----:~-------.. 
-------

4 60000 
15000 J 000.00 ~ / 

·- 2•00 
400.0D ___ ®.,2!! -------- ·-~---- 4Mru}I __ " !Q..C!Q. - •,!Hl!l,'lll 

1,X"'l''N\ ....... 
,t)OOD {~etrle:a!Su~sJM'l!Caardlnntfnn L __ 4,600.0·0·. 

f:IJ'ITW'Jh Landscsp13 Ughll!!Q 151...2.@...QO l!l!: 
ft,1m\$l'l Courtyard Ughl!ng -- ~gi.Q!l_()JlO "" '1\Mo'\fl.9_ 

'-"""t..t.""'".....,.,.~---------~·-'---·--~J'.l'O_O.,Qp ""' i,¥1 ... ,..,.. 

'1 

'T'!l:l'IN>nn ';Fumt.ffl P.ll!'~ Lot PotE UhhJ.ing i 32,0tlO.® ..!!li 
3" 310_-u ··td~ ~!L~(l!"L!l.L__ ____ .... ____ _.__J~- 14.9t(83.® 3933.42 3 &3"342 

"BU!Lq\!!l}:D -
28 MM!'iN'l o~L m:JJ)_D_Q.&Q. 1m. 

~.<l!i!lc®l __ __;igom1ML ___ :11~.1.:~.,.L_. .• . ..J __ ._L nrM!!!!lML. m<! - 10200.iiii] _- 2.lli§[ ___ ,2.!!~M<!. 29 s1og ___ Li!"';..~ .. *" ...... , ..... ,., 
Ml ~~i..i~·-
1L.1_~,,,,, J~-------------»··-····--L_. 
32 ~ Q ~-M Vl'fflffl?l,nn ~Ml'J.M 

I 33 llOO ~eu!:F,...._,:md... ··" .-.iLL"'~ lll)Qi\M..:00 ~,00,!)Qll ......... GOQ.,M 

t 3.4 :)'t..~ ,,.._ __ aiCFo:1Hlf\d"""""'_..~,.-..... ll-5tfMffl} i>lr",II-C,O l\l.JY1r,M IV\ 

L~ Js'lO(l ~Pl:11'1:l!nt!d=-t<t~-nn.i- 1~~ . .00 tao-oo tffl.~.M 100 
[~36 ~ f!c--t.F<tmi:aM~.;,.·~n- .. $Qt"IMM ~,o;nn.nnnn .. .,,.__ HK 

37 I J.10(): .... _ eat-• ,.,.. ___ w ... ._.... ,"IMffl'lfiM !ttmtmta.o 300000.00 1cc 

.38 ;).,00. - ~nnemK!Fnrffitrnfnk"' .... -e..,,.-- --JK! M.000.M B!!000.00 Hl! 
39 llt:W ..,,._,,.,,.a...._,,M!d ,4;n:.wmn;{ ,J'fi!.Ui'IC!f. 475180.SO 10(1% '719~ n:il"R"M-
40 use 'P,,I!~-~~ ~·-----"~""' 'l~Abct '!>'(MflM. ,,i,;,u;n.eo. A~llinffl'I 6350,00 25% 11r'''"'""'..... 635.00 63S.ooJ 
41 ~~ : o, .~~•""-~ c: ~,'Yltl!O{t 111.;rtM il.'\Q'i,OIJ 6350.nn 25% tt'i:.Wn.;00 535.,{JO 635.00 l 

:4~_-,}4~~ ~-C~a.1fi•·•-.n31 .. ei.-. --- ·l'L'3S(J:M .. ,,.__ 63SO.OO 25% .. 149*""'-. 635.00 635.00 

.11 
A! 
.1> 

lti.11,.,1»,,,u':UH 
.!~~ ·----- ~ ~~ - -·-~-- -·~-J:S.50,~·----~ -,i::u. 1*·"'~•·u~n 635.00 635,0U 

,M~Q,!]Q 1 ~·~L ···----·iWi!!Q.L <,~= 1 ____ ~,•MP ~-00 
g.\i[- li'.,.;,;"" JS1$)0.00 ~~Mt' 

Pagel nf15 

JA001944
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t~ 
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'"""" 1~ 
~ 
l~ 

l~dflW£n~" 
l~.....4,1.-..,!~ 

lli_!_~_J_~i'!M.-..tC...-n.. 

169 I l!!PAA I ~"' S\Slmli!lif no i ·-=,,rn,,,_""'l~"""""" 
fil....L,,,,,,,~,,,...'""lfl' c,:;,v·s;A;..,,i 
J1L.l ,1!lll® , li<ll!!ml,,., .. •1.X;"'1ll.lll!~ 

m,_J 1J!!M.!._.,,.,,.,.,,._...,.~.., 
f!Lt_j_'11!1JI_J.~-~-"""~ 
111-.J....L~~ .. --im. 

J!U .::1:: ,._,--!.-"-- -·--' - ' ; . "' -:--::-;:,----;~-~;-·-·--,:; 

t~- l.r--.tti1?1~1i!kt:i.. 

11/J. ,~-~~~~O:titr -
""3 .... ll'lo!,l,~.--i•M 
1!1.l... . .L 11>10 1-""'1 
2_1;!$ ___ f 12'1? H1'!'a~ 

ii" l 990IJJ1'!!'""" 
,,;. ... l.!Q.~ 
?Y) 

. ........?17 

?!!... 

•.il!)ll~ .... 

M"idifflru. Submltbm 

~_,it_ .L . ...1g,~_J~....£!'.!:.B~J..._ ~~ ~ 
220 L_ffl@LlHv..\Qfli.\l~~-
_m_ _ _l_j~-J~~n.-

::;t~~S-l~F 

•!,!ll!MI! 

'"t.1"\aM 

SMl!Ji 
!."®"®. '~ i.w.oo i.?MM 

mnMMl Z!g__~~ 
M_Mrl:M 

><.!!2M!< 
2SAllP,lll! ,.~, 
;:~.!J2 

14UI:1ci!a 

:.tnl'WJJ!!: 

-~ 100,00000 
SM11.W9]0: 

§(GaMO 
1~A-M.M 

..... MO 
~ ·~ I~-"" 
~ 

m.mJ!!! 

n-.m._,_~ 

:11 6-40.00 

_4,7iiM1J,1S 

-~,(iO 

~ 
Ulnhn."IM 

~i!ltl. 

moow r . HP tOU)O 
!L'!!!),/K),, ___ 11~,"· 
t.filJ» L _____ _!21M1 

_1~.o!I i!lM3~0C!. 
~s 
J,~.$.Q l,361.8()_ 
M§2.!4 

~l'!l 

'll)J-

""-'!K{l,00. 

45,000.0Q 

1!-4:YAAM 

1~P-~d& 

'?t:l'HIA.!1-

Pege4rJ!15 

p;,~~ 

~ 
$JIH,_7'$ 
,_sm:m, 

.1.2~ 

··~ --
-!IY 

.~ 

~ 
,--..i,@ 

~ "4'1 

~ 
~ 
mm'.jlt! 

·--:l.7CQ 

···11,'>:i I ! ::.'' 

617989,611 

-~ . !W. 
""•500.00 
2B,500:00 

28,500.00 

40630.00 

49103'l5.15 

~ 

------
&2,1n.1a 

145,000.00 

_!jJ:4,JS0.00 

170101.00 

1L5_f:J9M 

"" """'""' ·- ·--HIil% ·-i-·-· 
11!1l!f 

!)7!\ '"""·"" ·-- -- -1,lltm!f<L 

;m,1 ,·--
Sllil 1=-·- ,-(.A"\OG 

Ill% 1!111<1® - ....... ,,. 
b> ., .... i)O 

""' •-J!O 
0%,' 1ml~;®' 

86% :t'Te:~•s .. ,. .,,-htU!O 

0% •<aotl().DO 

7S% n=M 
0% f11ttllJ)O-

0% M4Cll).1'0 

70% --·-
'"' 

,..,,w,M 

:15% ,.-iv~~so. 
"" 4st,OMJ>O 

0% 23'5""-00 

"" J't"tN'R'\l!f'\ - ... , .... oo 

'""' 'ml ~ .. ~ '6568 
0% 1 400.00 

1...lt?.cQ.7 

-----2J.1.~·~··~7 t' ---2~===~ - ' »ml 

i!Ll.Q),®.. 100% 

.1MQ~_ 2S% ~ 151,69 

3,361.80 10()% 

1..6.!!944 .. ,. _._ 

s 313.90 

s so1.aa 
s -437.50 

t 0.00 

75$.00 

s aes.ao 
1 500.00 

1 000.00 

•• "" -n~rin 

JJU;!_$ rum:m 

21 TMI.OO .. ,-·· ··-··· --·-.,,r; ... ,1 __ 

1, ......... ··---4it.·.,_10 
2,!;I( .. ...... -....... 

·-·'"' 
>1i.:actft.'N'l 

""":M. 
? S50.00 ····-
2850,00 i·-.-

904.00 ,4.t'I.MM 

1468!!.90 491 032.62 

2.395.oo I _ 14 370.00 

:-r 6'.717.22 
... Jli,1 14500.00 

:!H1$J)!IL_ ~~00 

-- -- 11ti1i1D 

1,TfJ!.1:!! 
•i>•! 

- "l-t.M 

1 04S.l0 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

Supreme Court Case No. 77320 
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Appellant, 
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APCO CONSTRUCTION, INC., A NEVADA CORPORATION, 
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VOLUME 32  
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PEEL BRIMLEY LLP 
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CHRONOLOGICAL APPENDIX OF EXHIBITS 

 

Date Description 
Bates 

Number 
Volume(s) 

06-24-09 Helix Electric’s Statement of 

Facts Constituting Lien and 

Third-Party Complaint 

JA000001- 

JA000015 
1 

08-05-09 APCO’s Answer to Helix’s 

Amended Statement of Facts 

Constituting Notice of Lien and 

Third-Party Complaint  

JA000016 – 

JA000030 
1 

04-26-10 CAMCO and Fidelity’s Answer 

and CAMCO’s Counterclaim 

JA000031- 

JA000041 
1 

07-02-10 Order Striking Defendant 

Gemstone Development West, 

Inc.’s Answer and 

Counterclaim and Entering 

Default 

JA000042- 

JA000043 
1 

06-06-13 APCO’s Limited Motion to Lift 

Stay for Purposes of this Motion 

Only; (2) APCO’s Motion for 

Summary Judgment Against 

Gemstone Only; and (3) 

Request for Order Shortening 

Time 

JA000044- 

JA000054 
1 

Exhibit 1 – Affidavit of Randy 

Nickerl in Support of (I) APCO’s 

Limited Motion to Lift Sta for 

Purposes of this Motion Only; (2) 

APCO’s Motion for Judgment 

Against Gemstone Only 

JA000055- 

JA000316 
1/2/4/5/6 

Exhibit 2 – Findings of Fact and 

Conclusions of Law and Judgment 

in Favor of APCO Construction 

Against Gemstone Development 

West, Inc. Only 

 

 

JA000317- 

JA000326 
6 
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Date Description 
Bates 

Number 
Volume(s) 

06-13-13 Docket Entry and Minute Order 

Granting APCO’s Motion for 

Summary Judgment Against 

Gemstone 

JA000327 6 

08-02-17 Peel Brimley Lien Claimants’ 

Motion for Partial Summary 

Judgment Precluding Defenses 

Based on Pay-if-Paid 

Agreements and Ex Parte 

Application for Order 

Shortening Time  

JA000328- 

JA000342 
6 

Exhibit 1 – APCO Construction’s 

Answers to Helix Electric of 

Nevada, LLC’s First Request for 

Interrogatories 

JA000343- 

JA00379 
6 

Exhibit 2 – Camco Pacific 

Construction Company, Inc.’s 

Responses to Helix Electric of 

Nevada, LLC’s Interrogatories 

JA000380- 

JA000392 
6 

08-21-17 APCO Construction’s 

Opposition to Peel Brimley Lien 

Claimants’ Partial Motion for 

Summary Judgment Precluding 

Defenses Based on Pay-if-Paid 

Agreements 

JA000393- 

JA000409 

 

6/7 

Exhibit A – Excerpt from 30(b)(6) 

Witness for Helix Electric of 

Nevada, LLC taken July 20, 2017 

JA000410- 

JA000412 
7 

09-28-17 Peel Brimley Lien Claimants’ 

Reply to Oppositions to Motion 

for Partial Summary Judgment 

Precluding Defenses Based on 

Pay-if-Paid Agreements 

JA000413- 

JA00418 
7 

11-06-17 Peel Brimley Lien Claimants’ 

Motion in Limine Nos. 1-6  

 

 

JA000419- 

JA000428 
7 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 1 – Notice of Entry of 

Order 

JA000429 

JA000435 
7 

Exhibit 2 – Amended Notices of 

30(b)(6) Deposition of Camco 

Pacific Construction Company, 

Inc. from Cactus Rose 

Construction, Inc., Fast Glass, 

Inc.’s, Heinaman Contract 

Glazing, Inc. and Helix Electric of 

Nevada, LLC’s 

JA000436- 

JA000472 
7/8 

Exhibit 3 – Excerpt from David E. 

Parry’s Deposition Transcript 

taken June 20, 2017 

JA000473 

JA00489 
8 

Exhibit 4 – Cactus Rose 

Construction, Inc.’s First Set of 

Request for Admissions to Camco 

Pacific Construction 

JA00490 

JA000500 
8 

Exhibit 5 – Fast Glass, Inc.’s First 

Set of Request for Admissions to 

Camco Pacific Construction 

JA000501- 

JA000511 
8 

Exhibit 6 – Heinaman Contract 

Glazing, Inc.’s First Set of 

Request for Admissions to Camco 

Pacific Construction 

JA000512- 

JA000522 
8 

Exhibit 7 – Helix Electric of 

Nevada, LLC’s First Set of 

Request for Admissions to Camco 

Pacific Construction 

JA000523- 

JA000533 
8 

11-06-17 Helix Electric of Nevada’s 

Motion in Limine Nos. 1-4 

JA000534- 

JA000542 
8 

Exhibit 1 – Notice of Entry of 

Order 

JA000543- 

JA000549 
8 

Exhibit 2 – Helix Electric of 

Nevada, LLC’s Amended Notice 

of 30(b)(6) Deposition of APCO 

Construction 

JA000550 

JA000558 
8/9 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 3 - Excerpts from Brian 

Benson Deposition Transcript 

taken June 5, 2017 

JA000559 

JA000574 
9 

Exhibit 4 – Excerpts from Mary Jo 

Allen’s Deposition Transcript 

taken July 18, 2017 

JA000575- 

JA000589 
9 

11-06-17 APCO Construction, Inc.’s 

Omnibus Motion in Limine  

JA000590 

JA000614 
9 

Exhibit 1 – Second Amended 

Notice of taking NRCP Rule 

30(b)(6) Deposition of Person 

Most Knowledgeable for Zitting 

Brothers Construction, Inc. 

JA000615- 

JA000624 
9 

Exhibit 2 – Zitting Brothers 

Construction, Inc.’s Motion for 

Partial Summary Judgment 

Against APCO Construction 

JA000625- 

JA000646 
9 

Exhibit 3 – Excerpts from Samuel 

Zitting’s Deposition Transcript 

taken October 27, 2017 

JA000647- 

JA000678 
9/10 

Exhibit 4 – Statement of Facts 

Constituting Lien on Behalf of 

Buchele, Inc. 

JA000679- 

JA000730 
10 

Exhibit 5 – Subcontract 

Agreement dated April 17, 2007 

JA000731- 

JA000808 
10/11 

Exhibit 6 – Subcontract 

Agreement dated April 17, 2007 

JA000809- 

JA000826 
11/12 

Exhibit 7 – Email from Mary 

Bacon dated October 16, 2017 

JA000827- 

JA000831 
12 

Exhibit 8 – Email from Mary 

Bacon dated October 17, 2017 

JA000832- 

JA000837 
12 

Exhibit 9 – Email from Eric 

Zimbelman dated October 17, 

2017 

JA000838- 

JA000844 
12 

Exhibit 10 – Special Master 

Report, Recommendation and 

District Court Order 

JA00845- 

JA000848 
12 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 11 – Plaintiff in 

Intervention, National Wood 

Products, Inc.’s Initial Disclosures 

Pursuant to NRCP 16.1 

JA000849- 

JA000856 
12 

Exhibit 12 – Plaintiff in 

Intervention, National Wood 

Products, Inc.’s First 

Supplemental Disclosures 

Pursuant to NRCP 16.1 

JA000857- 

JA000864 
12 

Exhibit 13 – Amended Notice of 

Taking NRCP Rule 30(b)(6) 

Deposition of Person Most 

Knowledgeable for Helix Electric 

of Nevada, LLC  

JA000865- 

JA000873 
12 

Exhibit 14 – Excerpts from Helix 

Electric of Nevada, LLC’s 

30(b)(6) Witness Deposition 

Transcript taken July 20, 2017 

JA000874- 

JA000897 
12 

11-14-17 Camco Pacific Construction 

Company, Inc.’s Opposition to 

Lien Claimants’ Motions in 

Limine Nos. 1-6 

JA000898- 

JA000905 
12 

Exhibit A – Nevada Construction 

Services Cost Plus GMP Contract 

Disbursement Agreement 

JA000906- 

JA000907 
12 

Exhibit B – Scott Financial 

Corporation’s April 28, 2009 

letter to the Nevada State 

Contractor’s Board 

JA000908- 

JA000915 
2/13 

Exhibit C – E-mail from Alex 

Edelstein dated December 15, 

2008 Re: Letter to Subs 

JA000916- 

JA000917 
13 

Exhibit D – Camco Pacific’s letter 

dated December 22, 2008 

JA000918- 

JA000920 
13 

Exhibit E – Order Approving Sale 

of Property 

JA000921- 

JA000928 
13 
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Date Description 
Bates 

Number 
Volume(s) 

11-14-17 APCO Construction, Inc.’s 

Opposition to Helix Electric of 

Nevada, LLC’s Motions in 

Limine Nos. 1-4 

JA000929- 

JA000940 
13/14 

Exhibit 1 – Excerpts from the 

Deposition Transcript of Mary Jo 

Allen taken July 18, 2017 

JA000941- 

JA000966 
14/15/16 

Exhibit 2 – Helix Electric’s 

Manhattan West Billing/Payment 

Status through August 2008 

JA000967- 

JA000969 
16/17 

Exhibit 3 – Excerpts from the 

Deposition Transcript of Andrew 

Rivera taken July 20, 2017 

JA000970- 

JA000993 
17/18/19 

11-14-17 Helix Electric of Nevada’s 

Opposition to APCO 

Construction’s Omnibus 

Motion in Limine  

JA000994- 

JA001008 
20 

Exhibit 1 – Excerpts from the 

Deposition Transcript of Brian 

Benson taken June 5, 2017 

JA001009- 

JA001042 
20 

Exhibit 2 - Excerpts from the 

Deposition Transcript of Brian 

Benson taken June 5, 2017 

JA001043- 

JA001055 
20 

Exhibit 3 – Special Master Order 

Requiring Completion of 

Questionnaire 

JA001056- 

JA001059 
20 

Exhibit 4 – Excerpts from the 

Deposition Transcript of the 

30(b)(6) Witness for Helix 

Electric of Nevada taken July 20, 

2017 

JA001060- 

JA001064 
20 

Exhibit 5 - Excerpts from the 

Deposition Transcript of David E. 

Parry taken June 20, 2017 

JA001065 

JA001132 
20/21 

11-15-17 APCO Construction, Inc.’s 

Reply in Support of its Omnibus 

Motion in Limine  

JA001133 

JA001148 
21 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 1 – Special Master Report 

Regarding Discovery Status 

JA001149- 

JA001151 
21 

Exhibit 2 – Notice of Taking 

NRCP Rule 30(b)(6) Deposition 

of the Person Most 

Knowledgeable for Zitting 

Brothers Construction, Inc. 

JA001152- 

JA001160 
21 

12-29-17 Notice of Entry of Order 

Granting Peel Brimley Lien 

Claimants’ Motion in Limine 1-

6 

JA001161- 

JA001169 
22 

12-29-17 Notice of Entry of Order 

Granting in Part and Denying in 

Part Helix Electric of Nevada, 

LLC’s Motion in Limine 1-4  

JA001170- 

JA001177 
22 

12-29-17 Notice of Entry of Order 

Granting in Part and Denying in 

Part APCO Construction’s 

Omnibus Motion in Limine  

JA001178- 

JA001186 
22 

01-03-18 Notice of Entry of Order 

Granting Peel Brimley Lien 

Claimants’ Motion for Partial 

Summary Judgment Precluding 

Defenses Based on Pay-if-Paid 

Agreements 

JA001187- 

JA001198 
22 

01-04-18 Motion for Reconsideration of 

Court’s Order Granting Peel 

Brimley Lien Claimants’ Partial 

Motion for Summary Judgment 

to Preclude Defenses based on 

Pay-if-Paid provision on an 

Order Shortening Time  

JA001199- 

JA001217 
22 

Exhibit 1 – Subcontract 

Agreement (Helix Electric of 

Nevada, LLC) 

JA001218- 

JA001245 
22/23/24 

Exhibit 2 – Subcontract 

Agreement (Zitting Brothers) 

JA001246- 

JA001263 
24 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 3 – Subcontract 

Agreement (CabineTec) 

JA001264- 

JA001281 
24/25 

Exhibit 4 – Amended Notice of 

Lien  

JA001282- 

JA001297 
25 

Exhibit 5 - Amended NOL JA001298- 

JA001309 
25 

Exhibit 6 – Notice of Lien  JA001310- 

JA001313 
25 

Exhibit 7 – Order Approving Sale 

of Property 

JA001314- 

JA001376 
25/26 

Exhibit 8 – Order Releasing Sale 

Proceeds from Court Controlled 

Escrow Account 

JA001377- 

JA001380 
26 

Exhibit 9 – Order Denying En 

Banc Reconsideration 

JA001381- 

JA001385 
26 

Exhibit 10 – Order Granting Peel 

Brimley Lien Claimants’ Motion 

for Partial Summary Judgment 

Precluding Defenses Based on 

Pay-if-Paid Agreements 

JA001386- 

JA001392 
26 

Exhibit 11 – Notice of Entry of 

Findings of Fact and Conclusions 

of Law and Judgment 

JA001393- 

JA001430 
26 

Exhibit 12 – Order Big D 

Construction Corp.’s Motion for 

Attorney’s Fees, Costs and 

Interest Pursuant to Judgment 

JA001431- 

JA001435 
26 

Exhibit 13 – Appellant’s Opening 

Brief (Padilla v. Big D) 

JA001436- 

JA001469 
26 

Exhibit 14 – Respondent’s 

Answering Brief 

JA001470- 

JA001516 
26/27 

Exhibit 15 – Appellant’s Reply 

Brief (Padilla v. Big D) 

JA001517- 

JA001551 
27 

01-09-18 Peel Brimley Lien Claimants’ 

Opposition to APCO 

Construction’s Motion for 

Reconsideration of Order 

JA001552- 

JA001560 
27 
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Date Description 
Bates 

Number 
Volume(s) 

Granting Partial Summary 

Judgment Precluding Defenses 

Based on Pay-if-Paid 

Agreements 

01-10-18 Reply in Support of Motion for 

Reconsideration of Court’s 

Order Granting Peel Brimley 

Lien Claimants’ Partial Motion 

for Summary Judgment to 

Preclude Defenses Based on 

Pay-if-Paid Provisions on an 

Order Shortening Time  

JA001561- 

JA001573 
27 

01-12-18 Joint Pre-Trial Memorandum 

[for APCO Construction, Inc., 

the Peel Brimley Lien Claimants 

and National Wood Products, 

LLC ONLY] 

JA001574- 

JA001594 
27/28 

Exhibit 1 – Exhibit List APCO JA001595- 

JA001614 
28 

Exhibit 2 – Helix Trial Exhibits JA001615- 

JA001616 
28 

Exhibit 3 – Exhibit List Plaintiff in 

Intervention National Wood 

Products, Inc. 

JA001617- 

JA001635 
28 

Exhibit 4 – Cactus Rose Trial 

Exhibits 

JA001636- 

JA001637 
28 

Exhibit 5 – Heinaman Trial 

Exhibits 

JA001638- 

JA001639 
28 

Exhibit 6 – Fast Glass Trial 

Exhibits 

JA001640- 

JA001641 
28 

Exhibit 7 – SWPPP Trial Exhibits JA001642- 

JA001643 
28 

Exhibit 8 - Order Granting in Part 

and Denying in Part APCO 

Construction's Omnibus Motion 

in Limine  

JA001644- 

JA001647 
28 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 9 - Amended nunc pro 

tunc order regarding APCO 

Construction, Inc.'s Omnibus 

Motion in Limine No. 7 

JA001648- 

JA001650 
28 

Exhibit 10 - Order Granting in Part 

and Denying in part Helix Electric 

of Nevada, LLC’s Motions in 

Limine 1-4 (Against APCO 

Construction) 

JA001651- 

JA001653 
28 

Exhibit 11 - order granting Peel 

Brimley Lien Claimants' Motion 

in Limine Nos.1-6 (against Camco 

Pacific Construction, Inc.) 

JA001654- 

JA001657 
28 

Exhibit 12 - Order Granting 

Plaintiff in Intervention, National 

Wood Products, Inc.’s Motion in 

Limine  

JA001658- 

JA001660 
28 

Exhibit 13 - Order Granting Peel 

Brimley Lien Claimants' Motion 

for Partial Summary Judgment 

Precluding Defenses Based on 

Pay-if-Paid Agreements 

JA001661- 

JA00167 
28/9/29 

01-17-18 Transcript Bench Trial (Day 1)1 JA001668- 

JA001802 
29/30 

Trial Exhibit 1 - Grading 

Agreement (Admitted) 

JA001803- 

JA001825 
30 

Trial Exhibit 2 – APCO/Gemstone 

General Construction Agreement 

(Admitted) 

JA001826- 

JA001868 
30 

Trial Exhibit 3 - Nevada 

Construction Services /Gemstone 

Cost Plus/GMP Contract 

Disbursement Agreement 

(Admitted) 

JA001869- 

JA001884 
30 

 
1 Filed January 31, 2018 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 4 - APCO Pay 

Application No. 9 Submitted to 

Gemstone (Admitted) 

JA001885- 

JA001974 
30/31/32 

Trial Exhibit 5 - Letter from J. 

Barker to A. Edelstein re: APCO’s 

Notice of Intent to Stop Work 

(Admitted) 

JA001975- 

JA001978 
32 

Trial Exhibit 6 - Letter from J. 

Barker to A. Edelstein re: APCO’s 

Notice of Intent to Stop Work 

(Admitted) 

JA001979- 

JA001980 
32 

Trial Exhibit 10 - Letter from J. 

Barker to A. Edelstein Re: Notice 

of Intent to Stop Work (Second 

Notice) (Admitted) 

JA001981- 

JA001987 
32 

Trial Exhibit 13 - Letter from A. 

Edelstein to Re. Nickerl Re: 

Termination for Cause 

(Gemstone) (Admitted) 

JA001988- 

JA002001 
32 

Trial Exhibit 14 - Letter from W. 

Gochnour to Sean Thueson Re: 

[APCO’s] Response to 

[Gemstone’s] Termination for 

Cause (Admitted)  

JA002002- 

JA002010 
33 

Trial Exhibit 15 - Letter from R. 

Nickerl to A. Edelstein Re: 48-

Hour Notices (Admitted) 

JA002011- 

JA002013 
33 

Trial Exhibit 16 - Email from J. 

Horning to A. Berman and J. 

Olivares re: Joint Checks 

(Admitted) 

JA002014 33 

Trial Exhibit 23 - APCO 

Subcontractor Notice of Stopping 

Work and Letter from J. Barker to 

A. Edelstein Re: Notice of 

Stopping Work and Notice of 

Intent to Terminate Contract 

(Admitted) 

JA002015- 

JA002016 
33 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 24 - Letter from R. 

Nickerl to Clark County re: 

Notification of APCO’s 

withdrawal as General Contractor 

of Record (Admitted) 

JA002017- 

JA002023 
33 

Trial Exhibit 26 - Email from J. 

Gisondo to Subcontractors re: 

June checks (Admitted) 

JA002024 34 

Trial Exhibit 27 - Letter from A. 

Edelstein to R. Nickerl re: June 

Progress Payment (Admitted) 

JA002025- 

JA002080 
34 

Trial Exhibit 28 - Letter from J. 

Barker to A. Edelstein Re: 

Termination of Agreement for 

GMP (Admitted) 

JA002081 34 

Trial Exhibit 31 - Transmission of 

APCO’s Pay Application No. 11 

as Submitted to Owner (Admitted) 

JA002082- 

JA002120 
34/35 

Trial Exhibit 45 - Subcontractor 

Agreement (Admitted) 

JA002121- 

JA002146 
35 

Trial Exhibit 162 - Amended and 

Restated General Construction 

Agreement between Gemstone 

and CAMCO (Admitted) 

JA002147- 

JA002176 
35/36 

Trial Exhibit 212 - Letter from 

Edelstein to R. Nickerl re: NRS 

624 Notice (Admitted) 

JA002177- 

JA002181 
36 

Trial Exhibit 215 - Email from C. 

Colligan to Subcontractors re: 48-

hour Termination Notice 

(Admitted) 

JA002182- 

JA002185 
36 

Trial Exhibit 216 - Email from C. 

Colligan re: Meeting with 

Subcontractors (Admitted) 

JA002186- 

JA002188 
36 

Trial Exhibit 506 – Email and 

Contract Revisions (Admitted) 

JA002189 – 

JA002198 
36 
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01-18-18 Stipulation and Order 

Regarding Trial Exhibit 

Admitted into Evidence 

JA002199- 

JA002201 
36 

Exhibit 1 – Exhibit List APCO JA002208- 

JA002221 
36 

Exhibit 2 – Helix Trial Exhibits JA002222- 

JA002223 
36 

Exhibit 3 – Exhibit List Plaintiff in 

Intervention National Wood 

Products, Inc. 

JA002224- 

JA002242 
36/37 

APCO TRIAL EXHIBITS: 

APCO Related Exhibits:   

Trial Exhibit 7 - Letter from Scott 

Financial to APCO re: Loan 

Status 

JA002243 37 

Trial Exhibit 8 - APCO Pay 

Application No. 10 as submitted to 

Owner 

JA002244- 

JA002282 
37/38 

Trial Exhibit 12 and 107 - Email 

from C. Colligan to 

Subcontractors re: Subcontractor 

Concerns 

JA002283- 

JA002284 
38 

Trial Exhibit 17 – Video 

(Construction Project) 
JA002285 N/A 

Trial Exhibit 18 – Video 

(Construction Project) 
JA002286 

N/A 

Trial Exhibit 19 – Video 

(Construction Project) 
JA002287 

N/A 

Trial Exhibit 20 – Video 

(Construction Project) 
JA002288 

N/A 

Trial Exhibit 21 – Video 

(Construction Project) 
JA002289 

N/A 

Trial Exhibit 22 – Video 

(Construction Project) 
JA002290 

N/A 
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Trial Exhibit 29 - Email from J. 

Robbins to Subcontractors re: 

Billing Cut-Off for August Billing 

JA002285 39 

Trial Exhibit 30 - Camco Pay 

Application No. 11 NCS-Owner 

Approved with NCS Draw 

Request 

JA002286- 

JA002306 
39 

Trial Exhibit 32 and 125 - Photo 

re: Building 8 & 9, Interior 

(Showing drywall still not 

completed and no electrical trim 

or fixture installed) 

JA002307- 

JA002308 
39 

Trial Exhibits 33 and 126 - Photo 

re: Building 8 & 9, Interior 

(Showing drywall still not 

completed) 

JA002309- 

JA002310 
39 

Exhibit 34 and 128 - Photo re: 

Building 8 & 9, Interior (Showing 

drywall still not completed) 

JA002311- 

JA002312- 
40 

Trial Exhibit 35 - Photo re: 

Building 8 & 9, Interior (Showing 

drywall still not completed and no 

electrical trim or fixtures installed) 

JA002313- 

JA002314 
40 

Exhibit 36 and 130 -Photo re: 

Building 8 & 9, Interior (Showing 

drywall still not completed and no 

electrical trim or fixtures installed) 

JA002315- 

JA002316 
40 

Trial Exhibits 37 and 131 -Photo 

re: Building 8 & 9, Interior 

(Showing drywall still not 

completed and no electrical trim 

or fixtures installed) 

JA002317- 

JA002318 
40 

Trial Exhibits 38 and 132 - Photo 

re: Building 8 & 9, Interior 

(Showing drywall still not 

completed and no electrical trim 

or fixtures installed) 

JA002319- 

JA002320 
41 
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Trial Exhibit 39 -Email from K. 

Costen to Subcontractors 

informing that Manhattan West 

Project no longer open 

JA002321- 

JA002322 
41 

Trial Exhibit 40- Letter from D. 

Parry to Subcontractors Re: 

Funding Withdrawn 

JA002323 

JA002326 
41 

HELIX Related Exhibits:  41 

Trial Exhibit 46 - Helix Pay 

Application No. 16713-008R1 

with Proof of Payment 

JA002327- 

JA002345 
41 

Trial Exhibit 47 - Helix Pay 

Application No. 16713-009R1 

with Proof of Payment 

JA002346- 

JA002356 
41 

Trial Exhibit 48 - Email from R. 

Nickerl to B. Johnson Re: Work 

Suspension Directive 

JA002357- 

JA002358 
41 

Trial Exhibit 49 -Helix Pay 

Application No. 16713-010R2 

with Proof of Payment 

JA002359- 

JA002364 
41/42 

Trial Exhibit 50 - Unconditional 

Waiver and Release re: Pay 

Application No. 8 with Copy of 

Payment 

JA002365- 

JA002366 
42 

Trial Exhibit 51 - Photo re: 

Building 8 & 9, South (No 

Exterior fixtures installed. Helix 

billed out at 90%) 

JA002367- 

JA002368 
42 

Trial Exhibit 52 -Photo re: 

Building 8 & 9, North (No 

Exterior fixtures installed. Helix 

billed out at 90%) 

JA002369- 

JA002370 
42 

Trial Exhibit 53 -Photo re: 

Building - 2 & 3, West (No 

Exterior fixtures installed. Helix 

billed out at 90%) 

JA002371- 

JA002372 
42 
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Trial Exhibit 54 - Photo re: 

Building - 2 & 3, East (No 

Exterior fixtures installed. Helix 

billed out at 90%) 

JA002373- 

JA002374 
42 

Trial Exhibit 55 - Photo re: 

Building 2 & 3, East (No Exterior 

fixtures installed. Helix billed out 

at 90%) 

JA002375- 

JA002376 
42 

Trial Exhibit 56 - Photo re: 

Building 8 & 9, North (No 

Exterior fixtures installed. Helix 

billed out at 90%) 

JA002377- 

JA002378 
42 

Trial Exhibit 57 - Photo re: 

Building 2 & 3, and 8 & 9, North 

(No Exterior fixtures installed. 

Helix billed out at 90%) 

JA002379- 

JA002381 
42 

Trial Exhibit 58 - Helix Pay 

Application No. 16713-011R1 

submitted to Owner 

JA002382- 

JA002391 
42 

Trial Exhibit 59 - Helix Pay 

Application No. 16713-011R1 

given to Camco with Proof of 

Payment 

JA002392- 

JA002405 
43 

Trial Exhibit 60 - Helix Retention 

Rolled to Camco 

JA002406- 

JA002415 
43 

Trial Exhibit 61 - Unconditional 

Waiver and Release re: all 

Invoices through June 30, 2008 

with Proof of Payment 

JA002413- 

JA002415 
43 

Trial Exhibit 62 - Photo re: 

Building 8 & 9, South 

JA002416- 

JA002417 
43 

Trial Exhibit 63 - Photo re: 

Building 2 & 3, West 

JA002418- 

JA002419 
43 

Trial Exhibit 64 - Photo re: 

Building 2 & 3, West 

JA002420- 

JA002421 
43 

Trial Exhibit 65 - Photo re: 

Building 2 & 3, South 

JA002422- 

JA002423 
43 
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Trial Exhibit 66 - Letter of 

transmittal from Helix to APCO 

re: Helix Pay Application No. 

16713-011R1 

JA002424- 

JA002433 
43 

Trial Exhibit 67 - Photo re: 

Building 8 & 9, West (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002435- 

JA002436 
43 

Trial Exhibit 68 -Photo re: 

Building 8 & 9, West (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002437- 

JA002438 
43 

Trial Exhibit 69 - Photo re: 

Building 2 & 3, East (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002439- 

JA002440 
43 

Trial Exhibit 70 - Photo re: 

Building 8 & 9, South (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002441- 

JA002442 
43 

Trial Exhibit 71 - Photo re: 

Building 8 & 9, West (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002443- 

JA002444 
43 

Trial Exhibit 72 - Photo re: 

Building 2 & 3, East (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002445- 

JA002446 
43 

Trial Exhibit 73 - Photo re: 

Building 8 & 9, West (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002447- 

JA002448 
43 

Trial Exhibit 74 - Photo re: 

Building 2 & 3, East (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002448- 

JA002449 
43 
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Trial Exhibit 75 - Unconditional 

Release re: Pay Application No. 

16713-011R1 with Proof of 

Payment 

JA002450- 

JA002456 
43 

Exhibit 77 - Helix Statement of 

Facts Constituting Notice of Lien 

and Third-Party Complaint 

JA002457- 

JA002494 43 

 Zitting Brothers Related 

Exhibits: 
  

Trial Exhibit 100 - Check No. 

14392 payable to Zitting 

($27,973.80); Progress Payment 

No. 7 

JA002495- 

JA002497 
44 

Trial Exhibit 101 - Email from R. 

Nickerl to R. Zitting re: Change 

Orders 

JA002498- 

JA002500 
44 

Trial Exhibit 102 -Email from L. 

Lynn to J. Griffith, et al. re: 

Change Order No. 00011 

“pending” 

JA002501- 

JA002503 
44 

Trial Exhibit 103- Email from R. 

Zitting to R. Nickerl re: change 

orders adjusted to $30 per hour  

JA002504- 

JA002505 
44 

Trial Exhibit 104 - Email from R. 

Zitting to R. Nickerl re: change 

orders adjusted to $30 per hour 

with copies of change orders 

JA002506- 

JA002526 
44 

Trial Exhibit 105 - Ex. C to the 

Ratification – Zitting Quotes 

JA002527- 

JA002528 
44 

Trial Exhibit 106 - Unconditional 

Lien Release – Zitting 

($27,973.80)  

JA002529 

44 

Trial Exhibit 108 - Photo of Video 

(Construction Project) 

JA002530- 

JA002531 

44 

Trial Exhibit 109 - Photo of Video 

(Construction Project) 

JA002532- 

JA002533 

44 
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Trial Exhibit 110 - Photo of Video 

(Construction Project) 

JA002534- 

JA002535 

44 

Trial Exhibit 111 - Photo of Video 

(Construction Project) 

JA002536- 

JA002537 

44 

Trial Exhibit 112 - Photo of Video 

(Construction Project) 

JA002538- 

JA002539 

44 

Trial Exhibit 113 -Photo of Video 

(Construction Project)  

JA002550- 

JA002541 

44 

Trial Exhibit 114 -Photo of Video 

(Construction Project) 

JA002542- 

JA002543 

44 

Trial Exhibit 115 - Progress 

Payment No. 9 Remitted to Zitting 

JA002544- 

JA002545 

44 

Trial Exhibit 116 - Ratification 

and Amendment of Subcontract 

Agreement between Buchele and 

Camco 

JA002546- 

JA002550 

44 

Trial Exhibit 117 - C to the 

Ratification  

JA002551- 

JA002563 

44 

Trial Exhibit 118 - Q&A from 

Gemstone to subcontracts 

JA002564- 

JA002567 
44 

Trial Exhibit 119 - Check No. 

528388 payable to APCO 

($33,847.55) – Progress Payment 

No. 8.1 and 8.2  

JA002568- 

JA002571 
44 

Trial Exhibit 120 - Tri-City 

Drywall Pay Application No. 7 to 

APCO as submitted to Owner. 

Show percentage complete for 

Zitting 

JA002572- 

JA002575 
44/45 

Trial Exhibit 127 - Photo of Video 

(Construction Project) 

JA002576- 

JA002577 
45/46 

Trial Exhibit 128 - Photo of Video 

(Construction Project) 

JA002578- 

JA002579 
46 

Trial Exhibit 129 - Photo of Video 

(Construction Project) 

JA002580- 

JA002581 
46 
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Trial Exhibit 138 - Memo from 

Scott Financial to Nevada State 

Contractors Board Re: 

Explanation of Project Payment 

Process 

JA002582- 

JA002591 
46 

Trial Exhibit 152 -Terms & 

Conditions modified by APCO, 

Invoices and Check Payment 

JA002592- 

JA002598 
46 

 National Wood Products 

Related Exhibits: 
  

Trial Exhibit 160 - Documents 

provided for settlement 

JA002599- 

JA002612 
46 

 CAMCO Related Exhibits:   

Trial Exhibit 163 - Camco Pay 

Application No. 12 to Gemstone 

JA002613- 

JA002651 
46/47 

Trial Exhibit 165 - Letter from D. 

Parry to A. Edelstein re: Gemstone 

losing funding for project 

JA002652- 

JA002653 
47 

Trial Exhibit 166 - Letter from D. 

Parry to G. Hall re: withdrawal of 

funding 

JA002654 

JA002656 
47 

 Helix Related Exhibits:  47 

Trial Exhibit 169 - Helix Exhibit 

to Standard Subcontract 

Agreement with Camco 

JA 002665 

JA002676 
47/48 

Trial Exhibit 170 - Subcontract 

Agreement between Helix and 

Camco (unsigned) 

JA002677- 

JA002713 
48 

Trial Exhibit 171 - Work Order 

No. 100 

JA002714- 

JA002718 
48 

Trial Exhibit 172 - Letter from J. 

Griffith to Victor Fuchs Re: 

Gemstone’s intention to continue 

retention of Helix w/copy of 

Ratification and Amendment of 

Subcontract Agreement 

JA002719- 

JA002730 
48 
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Trial Exhibit 173 - Helix Pay 

Application No. 16713-012 to 

Camco with proof of payment 

JA002731- 

JA002745 
48 

Trial Exhibit 174 - Helix Change 

Order Request No. 28 

JA002746- 

JA002747 
48 

Trial Exhibit 175 - Change Notice 

No. 41 

JA002748- 

JA002751 
48 

Trial Exhibit 176 - Helix Pay 

Application No. 16713-013 to 

Camco 

JA002752- 

JA002771 
48/49 

Trial Exhibit 177 - Helix Pay 

Application No. 16713-014 to 

Camco 

JA002772- 

JA002782 
49 

Trial Exhibit 178 - Camco’s letter 

to Helix rejecting Pay Application 

No. 16713-015 with attached copy 

of Pay Application 

JA002783 

JA002797 
49 

 National Wood/Cabinetec 

Related Exhibits: 
  

 Trial Exhibit 184 - Ratification 

and Amendment of Subcontract 

Agreement between CabineTec 

and Camco (fully executed copy) 

JA002798- 

JA002825 
49 

 General Related Exhibits:   

Trial Exhibit 218 - Camco/Owner 

Pay Application No. 11 w/Backup 

JA002826- 

JA003028 
50/51/52 

Trial Exhibit 220 - Camco/Owner 

Pay Application No. 12 w/Backup 

JA003029- 

JA003333 
52/53/54/55 

Trial Exhibit 313 - Letter from A. 

Edelstein to R. Nickerl re: NRS 

624 Notice 

JA003334- 

JA003338 55 

 Helix Trial Exhibits:  

Trial Exhibit 501 - Payment 

Summary 

JA003339 – 

JA003732 

55/56/57 

/58/59/60 

Trial Exhibit 508 – Helix Pay 

Application 

JA003733- 

JA003813 
60/61 



Page 23 of 77 

Date Description 
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Trial Exhibit 510 - Unsigned 

Subcontract 

JA003814- 

JA003927 
61/62 

Trial Exhibit 512 - Helix’s Lien 

Notice 

JA003928- 

JA004034 
62/63 

Trial Exhibit 522 - Camco Billing 

JA004035- 

JA005281 

63/64/65 

/66/67/ 

68/69/70/ 

71/72 

/73/74/75 

/76/77 

01-19-18 Order Denying APCO 

Construction’s Motion for 

Reconsideration of Order 

Granting Partial Summary 

Judgment Precluding Defenses 

Based on Pay-if-Paid 

Agreements 

JA005282- 

JA005283 
78 

01-18-18 Transcript – Bench Trial (Day 

2)2 

JA005284- 

JA005370 
78 

 Trial Exhibit 535 – Deposition 

Transcript of Andrew Rivera 

(Exhibit 99) (Admitted) 

JA005371- 

JA005623 
78/79/80 

01-19-18 

 

Transcript – Bench Trial (Day 

3)3 

JA005624- 

JA005785 
80 

Trial Exhibit 231 – Helix 

Electric’s Amended Statement of 

Facts Constituting Notice of Lien 

and Third-Party Complaint 

(Admitted) 

JA005786- 

JA005801 
80 

Trial Exhibit 314 - Declaration of 

Victor Fuchs in support of Helix’s 

Motion for Partial Summary 

Judgment against Gemstone 

(Admitted) 

JA005802- 

JA005804 
80 

 
2 Filed January 31, 201879 
3 Filed January 31, 2018 
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Trial Exhibit 320 – June-August 

Billings—not paid to APCO 

(Admitted) 

JA005805 80 

Trial Exhibit 321 – Overpayments 

to Cabinetec (Admitted) 
JA005806- 80 

Trial Exhibit 536 – Lien math 

calculations (handwritten) 

(Admitted) 

JA005807- 

JA005808 
80 

Trial Exhibit 804 – Camco 

Correspondence (Admitted) 

JA005809- 

JA005816 
80 

Trial Exhibit 3176 – APCO Notice 

of Lien (Admitted) 

JA005817- 

JA005819 
81 

01-24-18 Transcript – Bench Trial (Day 

5)4 

JA005820- 

JA005952 
81 

03-08-18 Letter to Judge Denton 

submitting Helix Electric of 

Nevada, LLC’s (Proposed) 

Findings of Fact and 

Conclusions of Law  

JA005953- 

JA005985 
81 

03-08-18 Letter to Judge Denton 

submitting APCO Construction, 

Inc.’s Proposed Findings of Fact 

and Conclusions of Law  

JA005986- 

JA006058 
8/821 

03-08-18 APCO Construction Inc.’s Post-

Trial Brief 

JA006059- 

JA006124 
82/83 

03-23-18 APCO Opposition to Helix 

Electric of Nevada, LLC’s 

Findings of Fact and 

Conclusions of Law 

JA006125- 

JA006172 
83/84 

03-23-18 Helix Electric of Nevada, LLC’s 

Responses to APCO 

Construction’s Post-Trial Brief 

JA006173- 

JA006193 
84 

04-25-18 Findings of Fact and 

Conclusions of Law and Order 

as the Claims of Helix Electric 

and Cabinetec Against APCO 

JA006194- 

JA006264 
84/85 

 
4 Filed January 31, 201883 
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05-08-18 APCO Construction, Inc.’s 

Motion for Attorneys’ Fees and 

Costs Against Helix Electric of 

Nevada, LLC and Plaintiff in 

Intervention National Wood 

Products, Inc. 

JA006265- 

JA006284 
85 

Exhibit 1 – Findings of Fact and 

Conclusions of Law as to the 

Claims of Helix Electric and 

Cabenetec Against APCO 

JA006285- 

JA006356 
85/86 

Exhibit 2 – National Wood 

Products, Inc.’s Notice of Motion 

and Motion to Intervene and 

Memorandum of Points and 

Authorities in Support Thereof 

JA006357- 

JA006369 
86 

Exhibit 3 – Plaintiff in 

Intervention, National Wood 

Products, Inc.’s Findings of Fact 

and Conclusions of Law 

(Proposed) 

JA006370- 

JA006385 
86/87 

Exhibit 4 – Plaintiff in 

Intervention, National Wood 

Productions, Inc.’s Findings of 

Fact and Conclusions of Law Re 

Camco 

JA006386- 

JA006398 
87 

Exhibit 5 – Offer of Judgment to 

Helix Electric of Nevada, LLC  

JA006399- 

JA006402 
87 

Exhibit 6 – Offer of Judgment to 

Plaintiff in Intervention National 

Wood Products, Inc. 

JA006403- 

JA006406 
87 

Exhibit 7 – Declaration of John 

Randall Jefferies, Esq. in Support 

of APCO Construction, Inc.’s 

Motion for Attorney’s Fees and 

Costs 

JA006407- 

JA006411 
87 

Exhibit 7A – Billing Entries JA006412- 

JA006442 
87/88 
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Exhibit 7B – Time Recap JA006443- 

JA006474 
88 

Exhibit 8 – Declaration of Cody S. 

Mounteer, Esq. in Support of 

Motion for Attorney’s Fees and 

Costs 

JA006475- 

JA006478 
88 

Exhibit 9 – APCO Construction, 

Inc.’s Memorandum of Costs and 

Disbursements [Against Helix 

Electric of Nevada, LLC, and 

Plaintiff in Intervention National 

Wood Products, LLC] 

JA006479- 

JA006487 
88 

Exhibit 10 – Depository Index JA006488- 

JA006508 
88/89 

05-08-18 Helix Electric of Nevada, LLC’s 

Motion to Retax Costs Re: 

Defendant APCO 

Construction’s Memorandum 

of Costs and Disbursements  

JA006509- 

JA006521 
89 

05-31-18 Notice of Entry of Judgment [As 

to the Claims of Helix Electric of 

Nevada, LLC Against Camco 

Construction, Co., Inc.] 

JA006522 

JA006540 
89 

06-01-18 Notice of Entry of Judgment [As 

to the Claims of Helix Electric of 

Nevada, LLC and Plaintiff in 

Intervention National Wood 

Products, Inc.’s Against APCO 

Construction, Inc.] 

JA006541 

JA006550 
90 

06-01-18 Helix Electric of Nevada, LLC’s 

Motion for Attorneys’ Fees, 

Interest and Costs 

JA006551- 

JA006563 
90 

Exhibit 1 – Findings of Fact and 

Conclusions of Law and Order as 

to the Claims of Helix Electric of 

Nevada, LLC Against Camco 

Pacific Construction, Inc. 

JA006564- 

JA006574 
90 
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Exhibit 2 – Memorandum of Costs 

and Disbursements (Helix Electric 

of Nevada, LLC) 

JA006575- 

JA006580 
90 

Exhibit 3 – Prime Interest Rate JA006581- 

JA006601 
90 

Exhibit 4 – Declaration of Eric B. 

Zimbelman in Support of Helix 

Electric of Nevada, LLC’s Motion 

for Attorneys’ Fees, Interest and 

Costs 

JA006583- 

JA006588 
90 

Exhibit 5 – Summary of Fees JA006589- 

JA006614 
90 

06-15-18 APCO Construction, Inc.’s 

Opposition to Helix Electric of 

Nevada, LLC and Plaintiff in 

Intervention National Wood 

Products, Inc.’s Motions to 

Retax Costs 

JA006615- 

JA006637 
90/91 

Exhibit 1-A Declaration of Mary 

Bacon in Support of APCO’s 

Supplement to its Motion for 

Attorney’s Fees 

JA006635 

JA006638 
91 

Exhibit 1-B – Declaration of Cody 

Mounteer in Support of APCO’s 

Supplement to its Motion for 

Attorney’s Fees  

JA006639- 

JA006916 

91/92/93 

94/95/96 

06-15-18 Helix Electric of Nevada, LLC’s 

Opposition to APCO 

Construction’s Motion for 

Attorneys’ Fees and Costs  

JA006917 – 

JA006942 
96 

Exhibit 1 – Notice of Entry of 

Staying the Case, Except for the 

Sale of the Property, Pending 

Resolution of the Petition before 

the Nevada Supreme Court 

 

JA006943- 

JA006948 
96 
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Exhibit 2 – Notice of Entry of 

Denying APCO Construction’s 

Motion for Partial Summary 

Judgment Re: Lien Foreclosure 

Claims 

JA006949- 

JA006954 
96 

Exhibit 3 – Supreme Court filing 

notification Joint Petition for Writ 

of Mandamus filed 

JA006955- 

JA006958 
96 

Exhibit 4 – Order Denying En 

Banc Reconsideration 

JA006959- 

JA006963 
96 

Exhibit 5 – Notice of Entry of 

Order Granting Peel Brimley Lien 

Claimants’ Motion for Partial 

Summary Judgment Precluding 

Defenses Based on Pay-if-Paid 

Agreements 

JA006964- 

JA006978 
96 

Exhibit 6A – Interstate Plumbing 

and Air Conditioning, LLC’s 

Response to Special Master 

Questionnaire 

JA006977- 

JA006980 
96 

Exhibit 6B – Nevada Prefab 

Engineers, Inc.’s Response to 

Special Master Questionnaire 

JA006981- 

JA006984 
96 

Exhibit 6C – Zitting Brothers 

Construction, Inc.’s Response to 

Special Master Questionnaire 

JA006985- 

JA006993 
96/97 

Exhibit 6D – Noorda Sheet 

Metal’s Notice of Compliance 

JA006994 

JA007001 
97 

Exhibit 6 E – Unitah Investments, 

LLC’s Special Master 

Questionnaire 

JA007002- 

JA007005 
97 

Exhibit 7A – Motion to Appoint 

Special Master 

JA007006- 

JA007036 
97 

Exhibit 7B – Letter from Floyd A. 

Hale dated August 2, 2016 

 

JA007037- 

JA007060 
97 
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Number 
Volume(s) 

Exhibit 7C – Special Master 

Report Regarding Remaining 

Parties to the Litigation, Special 

Master Recommendation and 

District Court Order Amended 

Case Agenda 

JA007042- 

JA007046 
97 

Exhibit 8 – Notice of Entry of 

Order Granting Plaintiff’s Motion 

to Dismiss 

JA007047 

JA007053 
97 

Exhibit 9 – Stipulation and Order 

for Dismissal with Prejudice 

JA007054- 

JA007056 
97 

Exhibit 10 – Stipulation and Order 

to Dismiss Third-Party Complaint 

of Interstate Plumbing & Air 

Conditioning, LLC Against 

APCO Construction, Inc. with 

Prejudice 

JA007057- 

JA007059 
97 

Exhibit 11 – Notice of Entry of 

Order Granting in Part and 

Denying in Part APCO 

Construction’s Omnibus Motion 

in Limine  

JA007060- 

JA007088 
97 

Exhibit 12 – Notice of Entry of 

Order Granting in Part and 

Denying in Part Helix Electric of 

Nevada, LLC’s Motion in Limine 

(against APCO Construction) 

JA007070- 

JA007078 
97 

Exhibit 13 – Notice of Entry of 

Order Denying APCO 

Constructions’ Motion for Partial 

Summary Judgment Re: Lien 

Foreclosure Claims  

JA007079- 

JA007084 
97 

Exhibit 14 – Notice of Entry of 

Order Denying APCO 

Construction’s Motion for 

Reconsideration of Order 

Granting Partial Summary 

JA007085- 

JA007087 
97 
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Judgment Precluding Defenses 

Based on Pay-if-Paid Agreements 

Exhibit 15 – Notice of Association 

of Counsel 

JA007088- 

JA007094 
97 

06-15-18 Plaintiff in Intervention 

National Wood Products, Inc.’s 

Opposition to APCO 

Construction’s Motion for 

Attorneys’ Fees and Costs  

JA007095- 

JA007120 
97/98 

06-15-18 Declaration of S. Judy Hirahara 

in support of National Woods’s 

Opposition to APCO 

Construction’s Motion for 

Attorneys’ Fees and Costs 

JA007121- 

JA007189 
98 

06-18-18 Plaintiff in Intervention 

National Wood Products, Inc.’s 

Joinder to Helix Electric of 

Nevada, LLC’s Opposition to 

APCO Construction’s Motion 

for Attorneys’ Fees and Costs  

JA007190- 

JA007192 
99 

06-21-18 Helix Electric of Nevada, LLC’s 

Notice of Non-Opposition to its 

Motion for Attorney’s Fees, 

Interest and Costs 

JA007193- 

JA007197 
99 

06-29-18 APCO Construction, Inc.’s 

Reply in Support of its Motion 

for Attorney’s Fees and Costs 

Against Helix Electric of 

Nevada, LLC and Plaintiff in 

Intervention National Wood 

Products, Inc. 

JA007198- 

JA007220 
99 

Exhibit 1 – Invoice Summary by 

Matter Selection 

JA007221- 

JA007222 
99 

Exhibit 2 – Marquis Aurbach 

Coffing Invoice to APCO dated 

April 30, 2018 

JA007223- 

JA007224 
99 
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Number 
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06-29-18 Helix Electric of Nevada, LLC’s 

Reply Re: Motion to Retax 

JA007225- 

JA007237 
100 

07-02-18 Notice of Entry of Order 

Granting Helix Electric of 

Nevada, LLC’s Motion for 

Attorneys’ Fees, Interest and 

Costs 

JA007238- 

JA007245 
100 

07-19-18 Plaintiff-in-Intervention 

National Wood Products, Inc.’s 

Surreply to APCO 

Construction’s Reply to 

Plaintiff-in-Intervention 

National Wood Products, Inc.’s 

Opposition to Motion for 

Attorney’s Fees and Costs 

JA007246- 

JA007261 
100 

08-08-18 Court’s Decision on Attorneys’ 

Fees and Cost Motions 

JA007262- 

JA007280 
100 

09-28-18 Notice of Entry of (1) Granting 

APCO Construction, Inc.’s 

Motion for Attorneys’ Fees and 

Costs (2) Granting APCO 

Construction, Inc.’s 

Memorandum of Costs in Part 

(3) Granting Helix Electric of 

Nevada, LLC’s Motion to Retax 

in Part and Denying in Part (4) 

Granting Plaintiff in 

Intervention National Wood 

Products, LLC’s Motion to 

Retax in Part and Denying in 

Part and (5) Granting National 

Wood Products, Inc.’s Motion 

to File a Surreply 

JA007281- 

JA007299 
100 

01-24-19 Transcript for All Pending Fee 

Motions on July 19, 2018 

JA007300- 

JA007312 
100/101 

07-12-19 Order Dismissing Appeal (Case 

No. 76276) 

JA007313- 

JA007315 
101 
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Number 
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08-06-19 Helix Electric of Nevada LLC’s 

Motion to (I) Re-Open 

Statistically Closed Case, (II) 

Dismiss All Unresolved Claims 

and/or (III) In the Alternative 

for a Rule 54(B) Certification as 

to Helix and APCO 

JA007316- 

JA007331 
101 

Exhibit 1 – Judgment [As to the 

Claims of Helix Electric of 

Nevada, LLC and Plaintiff in 

Intervention National Wood 

Products, Inc.’s Against APCO 

Construction, Inc. 

JA007332- 

JA007335 
101 

Exhibit 2 – ORDER: (1) Granting 

APCO Construction, Inc. Motion 

for Attorneys Fees and Costs (2) 

Granting APCO Construction, 

Inc.’s Memorandum of Costs in 

Part (3) Granting Helix Electric of 

Nevada LLC’s Motion to Retax in 

Part and Denying in Part and all 

related matters (4) Granting 

Plaintiff in Intervention National 

Wood Products LLC’s Motion to 

Retax in Part and Denying in Part 

-and-(5) Granting National Wood 

Products, Inc.’s Motion to File a 

Surreply 

JA007336- 

JA007344 
101 

Exhibit 3 - Notice of Appeal JA007345- 

JA007394 
101/102 

Exhibit 4 – Amended Notice of 

Appeal 

JA007395- 

JA007400 
102 

Exhibit 5A – 5F -Notices of Entry 

of Order as to the Claims of 

Cactus Rose Construction, Fast 

Glass, Inc., Heinaman Contract 

Glazing, Helix Electric of Nevada, 

LLC, SWPPP Compliance 

JA007401- 

JA007517 
102/103 
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Solutions, Inc., E&E Fire 

Protection 

Exhibit 6 – Order Dismissing 

Appeal in Part (Case No. 76276) 

JA007518- 

JA007519 
103 

Exhibit 7 – Order to Show Cause JA007520- 

JA007542 
103 

Exhibit 8 -Order Dismissing 

Appeal (Case No. 76276) 

JA007524- 

JA007527 
103 

Exhibit 9 – Notice of Entry of 

Order to Consolidate this Action 

with Case Nos. A574391, 

A574792, A57623. A58389, 

A584730, A58716, A580889 and 

A589195 

JA 007528- 

JA007541 
103 

Exhibit 10 (Part One)  JA007537- 

JA007542 
103 

Exhibit 10A – Docket 09A587168 

(Accuracy Glass & Mirror v. 

APCO) 

JA007543- 

JA007585 
103 

Exhibit 10B -Docket 08A571228 

(APCO v. Gemstone) 
JA007586- 

JA008129 

103/104/105 

/106/107 

/108/109 

Exhibit 10C – Notice of Entry of 

Order to Consolidate this Action 

with Cases Nos A57. 4391, 

A574792, A577623, A583289, 

A584730, A587168, A580889 and 

A589195 

JA008130- 

JA008138 
109 

Exhibit 10D – Notice of Entry of 

Joint Order Granting, in Part, 

Various Lien Claimants’ Motions 

for Partial Summary Judgment 

Against Gemstone Development 

West 

JA008139- 

JA008141 
109 

Exhibit 10 (Part Two) JA008142- 

JA008149 
109 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 10E – 131 Nev. Advance 

Opinion 70 

JA008150- 

JA008167 
109 

Exhibit 10F – Special Master 

Report Regarding Remaining 

Parties to the Litigation and 

Discovery Status 

JA008168- 

JA008170 
109 

Exhibit 10EG – Notice of Entry of 

Granting Plaintiff’s Motion to 

Dismiss  

JA008171- 

JA008177 
109 

Exhibit 10H – Complaint re 

Foreclosure 

JA008178- 

JA008214 
109 

Exhibit 10I – First Amended 

Complaint re Foreclosure 

JA008215- 

JA008230 
109 

Exhibit 10J – APCO 

Construction’s Answer to 

Accuracy Glass & Mirror 

Company’s First Amended 

Complaint re Foreclosure 

JA008231- 

JA008265 
109/110 

Exhibit 10K –Answer to Accuracy 

Glass & Mirror Company, Inc.’s 

Complaint and Camco Pacific 

Construction, Inc.’s Counterclaim 

JA008266- 

JA008285 
110 

Exhibit 10L – Accuracy Glass & 

Mirror Company, Inc.’s Answer to 

Camco Pacific Construction 

Company’s Counterclaim  

JA008286- 

JA008290 
110 

Exhibit 10M – Helix Electric’s 

Amended Statement of Facts 

Constituting Lien and Third-Party 

Complaint  

JA008291- 

JA008306 
110 

Exhibit 10N – APCO 

Construction’s Answer to Helix 

Electric’s Amended Statement of 

Facts Constituting Lien and Third-

Party Complaint  

JA008307- 

JA008322 
110 

Exhibit 10O – Answer to Helix 

Electric’s Statement of Facts 

JA008323- 

JA008338 
110 



Page 35 of 77 

Date Description 
Bates 

Number 
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Constituting Lien and Third-Party 

Complaint and Camco Pacific 

Construction Company Inc.’s 

Counterclaim 

Exhibit 10P – Notice of Entry of 

Helix Electric of Nevada, LLC’s 

Motion for Attorney’s Fees, 

Interest and Costs 

JA008339 

JA008347 
110 

Exhibit 10Q – Notice of Entry of 

Judgment [As to the claims of 

Helix Electric of Nevada, LLC 

Against Camco Construction Co., 

Inc.] 

JA008348- 

JA008367 
110 

Exhibit 10R – Notice of Entry of 

Judgment [As to the Claims of 

Helix Electric of Nevada, LLC 

and Plaintiff in Intervention 

National Wood Products, Inc. 

Against APCO Construction, Inc.] 

JA008368- 

JA008378 
110 

Exhibit 10S – Findings of Fact and 

Conclusions of Law and Order as 

to the Claims of Helix Electric and 

Cabenetec Against APCO 

JA008379- 

JA008450 
110/111 

Exhibit 10T -WRG Design, Inc.’s 

Amended Statement of Facts 

Constituting Notice of Lien and 

Third-Party Complaint 

JA008451- 

JA008486 
111 

Exhibit 10U – APCO 

Construction’s Answer to WRG 

Design Inc.’s amended Statement 

of Facts Constituting Lien and 

Third-Party Complaint  

JA008468- 

JA008483 
111 

Exhibit 10V -Answer to WRG 

Design, Inc.’s Statement of Facts 

Constituting Lien, Third-Party 

Complaint and Camco Pacific 

Construction, Inc’s Counterclaim 

JA008484- 

JA008504 
111 
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Bates 

Number 
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Exhibit 10W – Notice of Entry of 

Stipulation and Order Dismissal 

JA008505- 

JA008512 
111 

Exhibit 10X – WRG Design, 

Inc.’s Answer to Camco Pacific 

Construction Company, Inc.’s 

Counterclaim 

JA008513 

JA008517 
111 

Exhibit 10Y – Heinaman Contract 

Glazing’s Amended Statement of 

Facts Constituting Lien and Third-

Party Complaint  

JA008518- 

JA008549 
111 

Exhibit 10Z – Answer to 

Heinaman Contract Glazing’s 

Statement of Facts Constituting 

Lien and Third-Party Complaint, 

and Camco Pacific Construction’s 

Counterclaim 

JA008531- 

JA008551 
111 

Exhibit 10AA – Notice of Entry of 

Granting Heinaman Glazing’s 

Motion for Attorneys’s Fees, 

Interest and Costs 

JA008552- 

JA008579 
111/112 

Exhibit 10BB -Notice of Entry of 

Judgment [As to the Claims of 

Heinaman Contract Glazing 

Against Camco Construction Co., 

Inc.] 

JA008561- 

JA008582 
112 

Exhibit 10CC – Heinaman 

Contract Glazing’s Answer to 

Camco Pacific Construction 

Company’s Counterclaim 

JA008583 

JA008588 
112 

Exhibit 10DD - Bruin Painting 

Corporation's Amended Statement 

of Facts Constituting Notice of 

Lien and Third-Party Complaint 

JA008589- 

JA00861 
112 

Exhibit 10EE – Answer to Bruin 

Painting Corporation's Amended 

Statement of Facts Constituting 

Notice of Lien and Third-Party 

JA008602- 

JA008621 
112 
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Bates 

Number 
Volume(s) 

Complaint and Camco Pacific 

Construction, Inc.’s Counterclaim 

Exhibit 10FF – Voluntary 

Dismissal of Fidelity and Deposit 

Company of Maryland Only from 

Bruin Painting Corporation's 

Amended Statement of Facts 

Constituting Notice of Lien and 

Third-Party Complaint Without 

Prejudice 

JA008622- 

JA008624 
112 

Exhibit 10GG – HD Supply 

Waterworks’ Amended Statement 

of Facts Constituting Lien and 

Third-Party Complaint 

JA008625- 

JA008642 
112 

Exhibit 10HH – APCO 

Construction’s Answer to HD 

Supply Waterworks’ Amended 

Statement of Facts Constituting 

Lien and Third-Party Complaint 

JA008643- 

JA008657 
112 

Exhibit 10II – Amended Answer 

to HD  Supply Waterworks’ 

Amended Statement of Facts 

Constituting Lien and Third-Party 

Complaint 

JA008658- 

JA008664 
112 

Exhibit 10JJ -Defendants Answer 

to HD Supply Waterworks’ 

Amended Statement of Facts 

Constituting Lien and Third-Party 

Complaint  

JA008665- 

JA008681 
112 

Exhibit 10KK – Stipulation and 

Order to Dismiss E & E Fire 

Protection, LLC Only Pursuant to 

the Terms State Below 

JA008682- 

JA008685 
112 

Exhibit 10LL – HD Supply 

Waterworks, LP’s Voluntary 

Dismissal of Platte River 

Insurance Company Only Without 

Prejudice 

JA008686- 

JA008693 
112 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 10MM – Scott Financial 

Corporation’s Answer to HD 

Supply Waterworks’ Amended 

Statement of Facts Constituting 

Lien and Third-Party Complaint  

JA008694- 

JA008717 
112/113 

Exhibit 10NN-Notice of Appeal JA008718 

JA008723 
113 

Exhibit 10OO – Amended Notice 

of Appeal 

JA008724- 

JA008729 
113 

Exhibit 10PP – Notice of Cross 

Appeal 

JA008730- 

JA008736 
113 

Exhibit 10QQ – Motion to 

Suspend Briefing Pending 

Outcome of Order to Show Cause 

in Supreme Court Case No. 76276 

JA008737- 

JA008746 
113 

Exhibit 11 – Order to Consolidate 

this Action with Case Nos.  

A574391, A574792, A57623. 

A58389, A584730, A58716, 

A580889 and A589195 

JA008747- 

JA008755 
113 

Exhibit 12 – Stipulation and Order 

to Dismiss Third-Party Complaint 

of Interstate Plumbing & Air 

Conditioning, LLC Against 

APCO Construction, Inc. with 

Prejudice 

JA00875- 

JA008758 
113 

Exhibit 13 – Stipulation and Order 

with Prejudice 

JA008759- 

JA008780 
113 

Exhibit 14 – Docket/United 

Subcontractors, Inc. dba Skyline 

Insulation’s Motion to Enforce 

Settlement Agreement and Enter 

Judgment 

JA008762- 

JA008788 
113 

Exhibit 15 – Notice of Entry of 

Order Granting Motion for 54(b) 

Certification and for Stay Pending 

Appeal 

JA008789- 

JA008798 
113 



Page 39 of 77 

Date Description 
Bates 

Number 
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Exhibit 16 – Notice of Appeal JA008799- 

JA008810 
113 

08-16-19 APCO’s Opposition to Helix 

Electric of Nevada LLC’s 

Motion to (I) Re-Open 

Statistically Closed Case, (II) 

Dismiss All Unresolved Claims 

and/or (III) In the Alternative 

for a Rule 54(B) Certification as 

to Helix and APCO 

JA008811- 

JA008821 
114 

Exhibit 1 – Order to File Amended 

Docketing Statement 

JA008822- 

JA008824 
114 

Exhibit 2 – Order to Show Cause JA008825- 

JA008828 
114 

Exhibit 3 – Appellant/Cross-

Respondent’s Response to Order 

to Show Cause 

JA008829- 

JA008892 
114/115/116 

Exhibit 4 – Order Dismissing 

Appeal 

JA008893- 

JA008896 
116 

Exhibit 5 – Chart of Claims JA008897- 

JA008924 
116 

Exhibit 6 – Answer to Helix 

Electric’s Statement of Facts 

Constituting Lien and Third-Party 

Complaint and Camco Pacific 

Construction Company, Inc.’s 

Counterclaim 

JA008925- 

JA008947 
116/117 

Exhibit 7 – Answer to Cactus 

Rose’s Statement of Facts 

Constituting Notice of Lien and 

Complaint and Camco Pacific 

Construction Company Inc.’s 

Counterclaim  

JA008948- 

JA008965 
117 

Exhibit 8 – Answer to Heinaman 

Contract Glazing’s Statement of 

Facts Constituting Lien and Third-

Party Complaint and Camco 

JA008966- 

JA008986 
117/118 
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Number 
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Pacific Construction’s 

Counterclaim 

Exhibit 9 – Findings of Fact and 

Conclusions of Law as to the 

Claims of Helix Electric of 

Nevada, LLC Against Camco 

Pacific Construction, Inc. 

JA008987- 

JA008998 
118 

Exhibit 10 – Findings of Fact and 

Conclusions of Law as to the 

Claims of Cactus Rose 

Construction Co., Inc. 

JA008998- 

JA009010 
118 

Exhibit 11 – Findings of Fact and 

Conclusions of Law as to the 

Claims of Heinaman Contract 

Glazing 

JA009011- 

JA009024 
118 

Exhibit 12 – Notice of Entry of 

Decision, Order and Judgment on 

Defendant Scott Financial 

Corporation’s Motion for 

Summary Judgment as to Priority 

of Liens 

JA009025- 

JA009038 
118 

 Exhibit 13 – Findings of Fact and 

Conclusions of Law as to the 

Claims of Helix Electric and 

Cabenetec Against APCO 

JA009039- 

JA009110 
118/119 

 Exhibit 14 – Order Granting 

Motion to Deposit Bond Penal 

Sum with Court, Exoneration of 

Bond and Dismissal 

JA009111- 

JA009113 
119 

 Exhibit 15 – Order Approving 

Distribution of Fidelity and 

Deposit Company of Maryland’s 

Bond 

JA009114- 

JA009116 
119 

08-29-19 Helix Electric of Nevada LLC’s 

Reply to APCO’s Opposition to 

Helix Electric of Nevada LLC’s 

Motion to (I) Re-Open 

Statistically Closed Case, (II) 

JA009117- 

JA009123 
119 
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Dismiss All Unresolved Claims 

and/or (III) In The Alternative 

for a Rule 54(B) Certification as 

to Helix and APCO 

01-03-20 Notice of Entry of Order 

Granting Helix Electric of 

Nevada, LLC’s Motion for Rule 

54(b) Certification 

JA009124- 

JA009131 
119 

01-29-20 Notice of Appeal JA009132- 

JA009136 
119/120 

Exhibit A – Notice of Entry of 

Judgment [As to the Claims of 

Helix Electric of Nevada, LLC 

and Plaintiff in Intervention 

National Wood Products, Inc.’s 

Against APCO Construction, Inc.] 

JA009137- 

JA009166 
120 

Exhibit [C] – Notice of Entry of 

Order Granting Helix Electric of 

Nevada’s Rule 54(b) Certification 

JA009148- 

JA009156 
120 

02-11-20 Case Appeal Statement JA009157- 

JA009163 
120 

02-11-20 APCO’s Notice of Cross Appeal JA009164- 

JA010310 
120 

Exhibit 1 – Notice of Entry of 

Order (1) Granting APCO 

Construction, Inc.’s Motion for 

Attorney’s Fees and Costs; (2) 

Granting APCO Construction, 

Inc.’s Memorandum of Costs in 

Part (3) Granting Helix Electric of 

Nevada, LLC’s Motion to Retax in 

Party (4) Granting Plaintiff-in-

Intervention National Wood 

Productions, LLC’s Motion to 

Retax in Part and Denying in Part 

and (5) Granting National Wood 

Products, Inc.’s Motion to File a 

Surreply 

JA009168- 

JA009182 
120 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 2 – Notice of Entry of 

Order Granting Helix Electric of 

Nevada’s Motion for Rule 54(b) 

Certification 

JA009183- 

JA00991 
120 
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ALPHABETICAL APPENDIX OF EXHIBITS 

 

Date Description 
Bates 

Number 
Volume(s) 

08-05-09 APCO’s Answer to Helix’s Amended 

Statement of Facts Constituting Notice 

of Lien and Third-Party Complaint  

JA000016 – 

JA000030 
1 

05-08-18 APCO Construction, Inc.’s Motion for 

Attorneys’ Fees and Costs Against 

Helix Electric of Nevada, LLC and 

Plaintiff in Intervention National 

Wood Products, Inc. 

JA006265- 

JA006284 
85 

Exhibit 1 – Findings of Fact and 

Conclusions of Law as to the Claims of 

Helix Electric and Cabenetec Against 

APCO 

JA006285- 

JA006356 
85/86 

Exhibit 2 – National Wood Products, 

Inc.’s Notice of Motion and Motion to 

Intervene and Memorandum of Points 

and Authorities in Support Thereof 

JA006357- 

JA006369 
86 

Exhibit 3 – Plaintiff in Intervention, 

National Wood Products, Inc.’s Findings 

of Fact and Conclusions of Law 

(Proposed) 

JA006370- 

JA006385 
86/87 

Exhibit 4 – Plaintiff in Intervention, 

National Wood Productions, Inc.’s 

Findings of Fact and Conclusions of Law 

Re Camco 

JA006386- 

JA006398 
87 

Exhibit 5 – Offer of Judgment to Helix 

Electric of Nevada, LLC  

JA006399- 

JA006402 
87 

Exhibit 6 – Offer of Judgment to Plaintiff 

in Intervention National Wood Products, 

Inc. 

JA006403- 

JA006406 
87 

Exhibit 7 – Declaration of John Randall 

Jefferies, Esq. in Support of APCO 

Construction, Inc.’s Motion for 

Attorney’s Fees and Costs 

JA006407- 

JA006411 
87 

Exhibit 7A – Billing Entries JA006412- 87/88 
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Bates 

Number 
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JA006442 

Exhibit 7B – Time Recap JA006443- 

JA006474 
88 

Exhibit 8 – Declaration of Cody S. 

Mounteer, Esq. in Support of Motion for 

Attorney’s Fees and Costs 

JA006475- 

JA006478 
88 

Exhibit 9 – APCO Construction, Inc.’s 

Memorandum of Costs and 

Disbursements [Against Helix Electric of 

Nevada, LLC, and Plaintiff in 

Intervention National Wood Products, 

LLC] 

JA006479- 

JA006487 
88 

Exhibit 10 – Depository Index JA006488- 

JA006508 
88/89 

06-06-13 APCO’s Limited Motion to Lift Stay 

for Purposes of this Motion Only; (2) 

APCO’s Motion for Summary 

Judgment Against Gemstone Only; 

and (3) Request for Order Shortening 

Time 

JA000044- 

JA000054 
1 

Exhibit 1 – Affidavit of Randy Nickerl in 

Support of (I) APCO’s Limited Motion to 

Lift Sta for Purposes of this Motion Only; 

(2) APCO’s Motion for Judgment 

Against Gemstone Only 

JA000055- 

JA000316 
1/2/4/5/6 

Exhibit 2 – Findings of Fact and 

Conclusions of Law and Judgment in 

Favor of APCO Construction Against 

Gemstone Development West, Inc. Only 

JA000317- 

JA000326 
6 

02-11-20 APCO’s Notice of Cross Appeal JA009164- 

JA010310 
120 

Exhibit 1 – Notice of Entry of Order (1) 

Granting APCO Construction, Inc.’s 

Motion for Attorney’s Fees and Costs; (2) 

Granting APCO Construction, Inc.’s 

Memorandum of Costs in Part (3) 

Granting Helix Electric of Nevada, LLC’s 

JA009168- 

JA009182 
114 
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Motion to Retax in Party (4) Granting 

Plaintiff-in-Intervention National Wood 

Productions, LLC’s Motion to Retax in 

Part and Denying in Part and (5) Granting 

National Wood Products, Inc.’s Motion to 

File a Surreply 

Exhibit 2 – Notice of Entry of Order 

Granting Helix Electric of Nevada’s 

Motion for Rule 54(b) Certification 

JA009183- 

JA00991 
120 

11-06-17 APCO Construction, Inc.’s Omnibus 

Motion in Limine  

JA000590 

JA000614 
9 

Exhibit 1 – Second Amended Notice of 

taking NRCP Rule 30(b)(6) Deposition of 

Person Most Knowledgeable for Zitting 

Brothers Construction, Inc. 

JA000615- 

JA000624 
9 

Exhibit 2 – Zitting Brothers Construction, 

Inc.’s Motion for Partial Summary 

Judgment Against APCO Construction 

JA000625- 

JA000646 
9 

Exhibit 3 – Excerpts from Samuel 

Zitting’s Deposition Transcript taken 

October 27, 2017 

JA000647- 

JA000678 
9/10 

Exhibit 4 – Statement of Facts 

Constituting Lien on Behalf of Buchele, 

Inc. 

JA000679- 

JA000730 
10 

Exhibit 5 – Subcontract Agreement dated 

April 17, 2007 

JA000731- 

JA000808 
10/11 

Exhibit 6 – Subcontract Agreement dated 

April 17, 2007 

JA000809- 

JA000826 
11/12 

Exhibit 7 – Email from Mary Bacon dated 

October 16, 2017 

JA000827- 

JA000831 
12 

Exhibit 8 – Email from Mary Bacon dated 

October 17, 2017 

JA000832- 

JA000837 
12 

Exhibit 9 – Email from Eric Zimbelman 

dated October 17, 2017 

JA000838- 

JA000844 
12 

Exhibit 10 – Special Master Report, 

Recommendation and District Court 

Order 

JA00845- 

JA000848 
12 
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Exhibit 11 – Plaintiff in Intervention, 

National Wood Products, Inc.’s Initial 

Disclosures Pursuant to NRCP 16.1 

JA000849- 

JA000856 
12 

Exhibit 12 – Plaintiff in Intervention, 

National Wood Products, Inc.’s First 

Supplemental Disclosures Pursuant to 

NRCP 16.1 

JA000857- 

JA000864 
12 

Exhibit 13 – Amended Notice of Taking 

NRCP Rule 30(b)(6) Deposition of 

Person Most Knowledgeable for Helix 

Electric of Nevada, LLC  

JA000865- 

JA000873 
12 

Exhibit 14 – Excerpts from Helix Electric 

of Nevada, LLC’s 30(b)(6) Witness 

Deposition Transcript taken July 20, 2017 

JA000874- 

JA000897 
12 

03-23-18 APCO Opposition to Helix Electric of 

Nevada, LLC’s Findings of Fact and 

Conclusions of Law 

JA006125- 

JA006172 
83/84 

08-16-19 APCO’s Opposition to Helix Electric of 

Nevada LLC’s Motion to (I) Re-Open 

Statistically Closed Case, (II) Dismiss 

All Unresolved Claims and/or (III) In 

the Alternative for a Rule 54(B) 

Certification as to Helix and APCO 

JA008811- 

JA008821 
114 

Exhibit 1 – Order to File Amended 

Docketing Statement 

JA008822- 

JA008824 
114 

Exhibit 2 – Order to Show Cause JA008825- 

JA008828 
114 

Exhibit 3 – Appellant/Cross-

Respondent’s Response to Order to Show 

Cause 

JA008829- 

JA008892 
114/115/116 

Exhibit 4 – Order Dismissing Appeal JA008893- 

JA008896 
116 

Exhibit 5 – Chart of Claims JA008897- 

JA008924 
116 

Exhibit 6 – Answer to Helix Electric’s 

Statement of Facts Constituting Lien and 

Third-Party Complaint and Camco 

JA008925- 

JA008947 
116/117 
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Pacific Construction Company, Inc.’s 

Counterclaim 

Exhibit 7 – Answer to Cactus Rose’s 

Statement of Facts Constituting Notice of 

Lien and Complaint and Camco Pacific 

Construction Company Inc.’s 

Counterclaim  

JA008948- 

JA008965 
117 

Exhibit 8 – Answer to Heinaman Contract 

Glazing’s Statement of Facts Constituting 

Lien and Third-Party Complaint and 

Camco Pacific Construction’s 

Counterclaim 

JA008966- 

JA008986 
117/118 

Exhibit 9 – Findings of Fact and 

Conclusions of Law as to the Claims of 

Helix Electric of Nevada, LLC Against 

Camco Pacific Construction, Inc. 

JA008987- 

JA008998 
118 

Exhibit 10 – Findings of Fact and 

Conclusions of Law as to the Claims of 

Cactus Rose Construction Co., Inc. 

JA008998- 

JA009010 
118 

Exhibit 11 – Findings of Fact and 

Conclusions of Law as to the Claims of 

Heinaman Contract Glazing 

JA009011- 

JA009024 
118 

Exhibit 12 – Notice of Entry of Decision, 

Order and Judgment on Defendant Scott 

Financial Corporation’s Motion for 

Summary Judgment as to Priority of 

Liens 

JA009025- 

JA009038 
118 

Exhibit 13 – Findings of Fact and 

Conclusions of Law as to the Claims of 

Helix Electric and Cabenetec Against 

APCO 

JA009039- 

JA009110 
118/119 

Exhibit 14 – Order Granting Motion to 

Deposit Bond Penal Sum with Court, 

Exoneration of Bond and Dismissal 

JA009111- 

JA009113 
119 

Exhibit 15 – Order Approving 

Distribution of Fidelity and Deposit 

Company of Maryland’s Bond 

JA009114- 

JA009116 
119 
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Date Description 
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Number 
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06-15-18 APCO Construction, Inc.’s Opposition 

to Helix Electric of Nevada, LLC and 

Plaintiff in Intervention National 

Wood Products, Inc.’s Motions to 

Retax Costs 

JA006615- 

JA006637 
90/91 

Exhibit 1-A Declaration of Mary Bacon 

in Support of APCO’s Supplement to its 

Motion for Attorney’s Fees 

JA006635 

JA006638 
91 

Exhibit 1-B – Declaration of Cody 

Mounteer in Support of APCO’s 

Supplement to its Motion for Attorney’s 

Fees  

JA006639- 

JA006916 

91/92/93 

94/95/96 

11-14-17 APCO Construction, Inc.’s Opposition 

to Helix Electric of Nevada, LLC’s 

Motions in Limine Nos. 1-4 

JA000929- 

JA000940 
13/14 

Exhibit 1 – Excerpts from the Deposition 

Transcript of Mary Jo Allen taken July 

18, 2017 

JA000941- 

JA000966 
14/15/16 

Exhibit 2 – Helix Electric’s Manhattan 

West Billing/Payment Status through 

August 2008 

JA000967- 

JA000969 
16/17 

Exhibit 3 – Excerpts from the Deposition 

Transcript of Andrew Rivera taken July 

20, 2017 

JA000970- 

JA000993 
17/18/19 

08-21-17 APCO Construction’s Opposition to 

Peel Brimley Lien Claimants’ Partial 

Motion for Summary Judgment 

Precluding Defenses Based on Pay-if-

Paid Agreements 

JA000393- 

JA000409 

 

6/7 

Exhibit A – Excerpt from 30(b)(6) 

Witness for Helix Electric of Nevada, 

LLC taken July 20, 2017 

JA000410- 

JA000412 
7 

03-08-18 APCO Construction Inc.’s Post-Trial 

Brief 

JA006059- 

JA006124 
82/83 

11-15-17 APCO Construction, Inc.’s Reply in 

Support of its Omnibus Motion in 

Limine  

JA001133 

JA001148 
21 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 1 – Special Master Report 

Regarding Discovery Status 

JA001149- 

JA001151 
21 

Exhibit 2 – Notice of Taking NRCP Rule 

30(b)(6) Deposition of the Person Most 

Knowledgeable for Zitting Brothers 

Construction, Inc. 

JA001152- 

JA001160 
21 

06-29-18 APCO Construction, Inc.’s Reply in 

Support of its Motion for Attorney’s 

Fees and Costs Against Helix Electric 

of Nevada, LLC and Plaintiff in 

Intervention National Wood Products, 

Inc. 

JA007198- 

JA007220 
99 

Exhibit 1 – Invoice Summary by Matter 

Selection 

JA007221- 

JA007222 
99 

Exhibit 2 – Marquis Aurbach Coffing 

Invoice to APCO dated April 30, 2018 

JA007223- 

JA007224 
99 

04-26-10 CAMCO and Fidelity’s Answer and 

CAMCO’s Counterclaim 

JA000031- 

JA000041 
1 

11-14-17 Camco Pacific Construction Company, 

Inc.’s Opposition to Lien Claimants’ 

Motions in Limine Nos. 1-6 

JA000898- 

JA000905 
12 

Exhibit A – Nevada Construction 

Services Cost Plus GMP Contract 

Disbursement Agreement 

JA000906- 

JA000907 
12 

Exhibit B – Scott Financial Corporation’s 

April 28, 2009 letter to the Nevada State 

Contractor’s Board 

JA000908- 

JA000915 
2/13 

Exhibit C – E-mail from Alex Edelstein 

dated December 15, 2008 Re: Letter to 

Subs 

JA000916- 

JA000917 
13 

Exhibit D – Camco Pacific’s letter dated 

December 22, 2008 

JA000918- 

JA000920 
13 

Exhibit E – Order Approving Sale of 

Property 

JA000921- 

JA000928 
13 

02-11-20 Case Appeal Statement JA009157- 

JA009163 
120 



Page 50 of 77 

Date Description 
Bates 

Number 
Volume(s) 

08-08-18 Court’s Decision on Attorneys’ Fees 

and Cost Motions 

JA007262- 

JA007280 
100 

06-15-18 Declaration of S. Judy Hirahara in 

support of National Woods’s 

Opposition to APCO Construction’s 

Motion for Attorneys’ Fees and Costs 

JA007121- 

JA007189 
98 

06-13-13 Docket Entry and Minute Order 

Granting APCO’s Motion for 

Summary Judgment Against 

Gemstone 

JA000327 6 

04-25-18 Findings of Fact and Conclusions of 

Law and Order as the Claims of Helix 

Electric and Cabinetec Against APCO 

JA006194- 

JA006264 
84/85 

11-06-17 Helix Electric of Nevada’s Motion in 

Limine Nos. 1-4 

JA000534- 

JA000542 
8 

Exhibit 1 – Notice of Entry of Order JA000543- 

JA000549 
8 

Exhibit 2 – Helix Electric of Nevada, 

LLC’s Amended Notice of 30(b)(6) 

Deposition of APCO Construction 

JA000550 

JA000558 
8/9 

Exhibit 3 - Excerpts from Brian Benson 

Deposition Transcript taken June 5, 2017 

JA000559 

JA000574 
9 

Exhibit 4 – Excerpts from Mary Jo 

Allen’s Deposition Transcript taken July 

18, 2017 

JA000575- 

JA000589 
9 

06-01-18 Helix Electric of Nevada, LLC’s 

Motion for Attorneys’ Fees, Interest 

and Costs 

JA006551- 

JA006563 
90 

Exhibit 1 – Findings of Fact and 

Conclusions of Law and Order as to the 

Claims of Helix Electric of Nevada, LLC 

Against Camco Pacific Construction, Inc. 

JA006564- 

JA006574 
90 

Exhibit 2 – Memorandum of Costs and 

Disbursements (Helix Electric of Nevada, 

LLC) 

JA006575- 

JA006580 
90 

Exhibit 3 – Prime Interest Rate JA006581- 

JA006601 
90 
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Bates 

Number 
Volume(s) 

Exhibit 4 – Declaration of Eric B. 

Zimbelman in Support of Helix Electric 

of Nevada, LLC’s Motion for Attorneys’ 

Fees, Interest and Costs 

JA006583- 

JA006588 
90 

Exhibit 5 – Summary of Fees JA006589- 

JA006614 
90 

08-06-19 Helix Electric of Nevada LLC’s Motion 

to (I) Re-Open Statistically Closed 

Case, (II) Dismiss All Unresolved 

Claims and/or (III) In the Alternative 

for a Rule 54(B) Certification as to 

Helix and APCO 

JA007316- 

JA007331 
101 

Exhibit 1 – Judgment [As to the Claims of 

Helix Electric of Nevada, LLC and 

Plaintiff in Intervention National Wood 

Products, Inc.’s Against APCO 

Construction, Inc. 

JA007332- 

JA007335 
101 

Exhibit 2 – ORDER: (1) Granting APCO 

Construction, Inc. Motion for Attorneys 

Fees and Costs (2) Granting APCO 

Construction, Inc.’s Memorandum of 

Costs in Part (3) Granting Helix Electric 

of Nevada LLC’s Motion to Retax in Part 

and Denying in Part and all related 

matters (4) Granting Plaintiff in 

Intervention National Wood Products 

LLC’s Motion to Retax in Part and 

Denying in Part -and-(5) Granting 

National Wood Products, Inc.’s Motion to 

File a Surreply 

JA007336- 

JA007344 
101 

Exhibit 3 - Notice of Appeal JA007345- 

JA007394 
101/102 

Exhibit 4 – Amended Notice of Appeal JA007395- 

JA007400 
102 

Exhibit 5A – 5F -Notices of Entry of 

Order as to the Claims of Cactus Rose 

Construction, Fast Glass, Inc., Heinaman 

Contract Glazing, Helix Electric of 

JA007401- 

JA007517 
102/103 
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Date Description 
Bates 

Number 
Volume(s) 

Nevada, LLC, SWPPP Compliance 

Solutions, Inc., E&E Fire Protection 

Exhibit 6 – Order Dismissing Appeal in 

Part (Case No. 76276) 

JA007518- 

JA007519 
103 

Exhibit 7 – Order to Show Cause JA007520- 

JA007542 
103 

Exhibit 8 -Order Dismissing Appeal 

(Case No. 76276) 

JA007524- 

JA007527 
103 

Exhibit 9 – Notice of Entry of Order to 

Consolidate this Action with Case Nos. 

A574391, A574792, A57623. A58389, 

A584730, A58716, A580889 and 

A589195 

JA 007528- 

JA007541 
103 

Exhibit 10 (Part One)  JA007537- 

JA007542 
103 

Exhibit 10A – Docket 09A587168 

(Accuracy Glass & Mirror v. APCO) 

JA007543- 

JA007585 
103 

Exhibit 10B -Docket 08A571228 (APCO 

v. Gemstone) 
JA007586- 

JA008129 

103/104/105/ 

106/107/108 

109 

Exhibit 10C – Notice of Entry of Order to 

Consolidate this Action with Cases Nos 

A57. 4391, A574792, A577623, 

A583289, A584730, A587168, A580889 

and A589195 

JA008130- 

JA008138 
109 

Exhibit 10D – Notice of Entry of Joint 

Order Granting, in Part, Various Lien 

Claimants’ Motions for Partial Summary 

Judgment Against Gemstone 

Development West 

JA008139- 

JA008141 
109 

Exhibit 10 (Part Two) JA008142- 

JA008149 
109 

Exhibit 10E – 131 Nev. Advance Opinion 

70 

JA008150- 

JA008167 
109 

Exhibit 10F – Special Master Report 

Regarding Remaining Parties to the 

Litigation and Discovery Status 

JA008168- 

JA008170 
109 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 10EG – Notice of Entry of 

Granting Plaintiff’s Motion to Dismiss  

JA008171- 

JA008177 
109 

Exhibit 10H – Complaint re Foreclosure JA008178- 

JA008214 
109 

Exhibit 10I – First Amended Complaint 

re Foreclosure 

JA008215- 

JA008230 
109 

Exhibit 10J – APCO Construction’s 

Answer to Accuracy Glass & Mirror 

Company’s First Amended Complaint re 

Foreclosure 

JA008231- 

JA008265 
109/110 

Exhibit 10K –Answer to Accuracy Glass 

& Mirror Company, Inc.’s Complaint and 

Camco Pacific Construction, Inc.’s 

Counterclaim 

JA008266- 

JA008285 
110 

Exhibit 10L – Accuracy Glass & Mirror 

Company, Inc.’s Answer to Camco 

Pacific Construction Company’s 

Counterclaim  

JA008286- 

JA008290 
110 

Exhibit 10M – Helix Electric’s Amended 

Statement of Facts Constituting Lien and 

Third-Party Complaint  

JA008291- 

JA008306 
110 

Exhibit 10N – APCO Construction’s 

Answer to Helix Electric’s Amended 

Statement of Facts Constituting Lien and 

Third-Party Complaint  

JA008307- 

JA008322 
110 

Exhibit 10O – Answer to Helix Electric’s 

Statement of Facts Constituting Lien and 

Third-Party Complaint and Camco 

Pacific Construction Company Inc.’s 

Counterclaim 

JA008323- 

JA008338 
110 

Exhibit 10P – Notice of Entry of Helix 

Electric of Nevada, LLC’s Motion for 

Attorney’s Fees, Interest and Costs 

JA008339 

JA008347 
110 

Exhibit 10Q – Notice of Entry of 

Judgment [As to the claims of Helix 

Electric of Nevada, LLC Against Camco 

Construction Co., Inc.] 

JA008348- 

JA008367 
110 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 10R – Notice of Entry of 

Judgment [As to the Claims of Helix 

Electric of Nevada, LLC and Plaintiff in 

Intervention National Wood Products, 

Inc. Against APCO Construction, Inc.] 

JA008368- 

JA008378 
110 

Exhibit 10S – Findings of Fact and 

Conclusions of Law and Order as to the 

Claims of Helix Electric and Cabenetec 

Against APCO 

JA008379- 

JA008450 
110/111 

Exhibit 10T -WRG Design, Inc.’s 

Amended Statement of Facts Constituting 

Notice of Lien and Third-Party 

Complaint 

JA008451- 

JA008486 
111 

Exhibit 10U – APCO Construction’s 

Answer to WRG Design Inc.’s amended 

Statement of Facts Constituting Lien and 

Third-Party Complaint  

JA008468- 

JA008483 
111 

Exhibit 10V -Answer to WRG Design, 

Inc.’s Statement of Facts Constituting 

Lien, Third-Party Complaint and Camco 

Pacific Construction, Inc’s Counterclaim 

JA008484- 

JA008504 
111 

Exhibit 10W – Notice of Entry of 

Stipulation and Order Dismissal 

JA008505- 

JA008512 
111 

Exhibit 10X – WRG Design, Inc.’s 

Answer to Camco Pacific Construction 

Company, Inc.’s Counterclaim 

JA008513 

JA008517 
111 

Exhibit 10Y – Heinaman Contract 

Glazing’s Amended Statement of Facts 

Constituting Lien and Third-Party 

Complaint  

JA008518- 

JA008549 
111 

Exhibit 10Z – Answer to Heinaman 

Contract Glazing’s Statement of Facts 

Constituting Lien and Third-Party 

Complaint, and Camco Pacific 

Construction’s Counterclaim 

JA008531- 

JA008551 
111 
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Bates 

Number 
Volume(s) 

Exhibit 10AA – Notice of Entry of 

Granting Heinaman Glazing’s Motion for 

Attorneys’s Fees, Interest and Costs 

JA008552- 

JA008579 
111/112 

Exhibit 10BB -Notice of Entry of 

Judgment [As to the Claims of Heinaman 

Contract Glazing Against Camco 

Construction Co., Inc.] 

JA008561- 

JA008582 
112 

Exhibit 10CC – Heinaman Contract 

Glazing’s Answer to Camco Pacific 

Construction Company’s Counterclaim 

JA008583 

JA008588 
112 

Exhibit 10DD - Bruin Painting 

Corporation's Amended Statement of 

Facts Constituting Notice of Lien and 

Third-Party Complaint 

JA008589- 

JA00861 
112 

Exhibit 10EE – Answer to Bruin Painting 

Corporation's Amended Statement of 

Facts Constituting Notice of Lien and 

Third-Party Complaint and Camco 

Pacific Construction, Inc.’s Counterclaim 

JA008602- 

JA008621 
112 

Exhibit 10FF – Voluntary Dismissal of 

Fidelity and Deposit Company of 

Maryland Only from Bruin Painting 

Corporation's Amended Statement of 

Facts Constituting Notice of Lien and 

Third-Party Complaint Without Prejudice 

JA008622- 

JA008624 
112 

Exhibit 10GG – HD Supply Waterworks’ 

Amended Statement of Facts Constituting 

Lien and Third-Party Complaint 

JA008625- 

JA008642 
112 

Exhibit 10HH – APCO Construction’s 

Answer to HD Supply Waterworks’ 

Amended Statement of Facts Constituting 

Lien and Third-Party Complaint 

JA008643- 

JA008657 
112 

Exhibit 10II – Amended Answer to HD 

Supply Waterworks’ Amended Statement 

of Facts Constituting Lien and Third-

Party Complaint 

JA008658- 

JA008664 
112 
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Bates 

Number 
Volume(s) 

Exhibit 10JJ -Defendants Answer to HD 

Supply Waterworks’ Amended Statement 

of Facts Constituting Lien and Third-

Party Complaint  

JA008665- 

JA008681 
112 

Exhibit 10KK – Stipulation and Order to 

Dismiss E & E Fire Protection, LLC Only 

Pursuant to the Terms State Below 

JA008682- 

JA008685 
112 

Exhibit 10LL – HD Supply Waterworks, 

LP’s Voluntary Dismissal of Platte River 

Insurance Company Only Without 

Prejudice 

JA008686- 

JA008693 
112 

Exhibit 10MM – Scott Financial 

Corporation’s Answer to HD Supply 

Waterworks’ Amended Statement of 

Facts Constituting Lien and Third-Party 

Complaint  

JA008694- 

JA008717 
112/113 

Exhibit 10NN-Notice of Appeal JA008718 

JA008723 
113 

Exhibit 10OO – Amended Notice of 

Appeal 

JA008724- 

JA008729 
113 

Exhibit 10PP – Notice of Cross Appeal JA008730- 

JA008736 
113 

Exhibit 10QQ – Motion to Suspend 

Briefing Pending Outcome of Order to 

Show Cause in Supreme Court Case No. 

76276 

JA008737- 

JA008746 
113 

Exhibit 11 – Order to Consolidate this 

Action with Case Nos.  A574391, 

A574792, A57623. A58389, A584730, 

A58716, A580889 and A589195 

JA008747- 

JA008755 
113 

Exhibit 12 – Stipulation and Order to 

Dismiss Third-Party Complaint of 

Interstate Plumbing & Air Conditioning, 

LLC Against APCO Construction, Inc. 

with Prejudice 

JA00875- 

JA008758 
113 

Exhibit 13 – Stipulation and Order with 

Prejudice 

JA008759- 

JA008780 
113 



Page 57 of 77 

Date Description 
Bates 

Number 
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Exhibit 14 – Docket/United 

Subcontractors, Inc. dba Skyline 

Insulation’s Motion to Enforce 

Settlement Agreement and Enter 

Judgment 

JA008762- 

JA008788 
113 

Exhibit 15 – Notice of Entry of Order 

Granting Motion for 54(b) Certification 

and for Stay Pending Appeal 

JA008789- 

JA008798 
113 

Exhibit 16 – Notice of Appeal JA008799- 

JA008810 
113 

05-08-18 Helix Electric of Nevada, LLC’s 

Motion to Retax Costs Re: Defendant 

APCO Construction’s Memorandum 

of Costs and Disbursements  

JA006509- 

JA006521 
89 

06-21-18 Helix Electric of Nevada, LLC’s Notice 

of Non-Opposition to its Motion for 

Attorney’s Fees, Interest and Costs 

JA007193- 

JA007197 
99 

06-15-18 Helix Electric of Nevada, LLC’s 

Opposition to APCO Construction’s 

Motion for Attorneys’ Fees and Costs  

JA006917 – 

JA006942 
96 

Exhibit 1 – Notice of Entry of Staying the 

Case, Except for the Sale of the Property, 

Pending Resolution of the Petition before 

the Nevada Supreme Court 

JA006943- 

JA006948 
96 

Exhibit 2 – Notice of Entry of Denying 

APCO Construction’s Motion for Partial 

Summary Judgment Re: Lien Foreclosure 

Claims 

JA006949- 

JA006954 
96 

Exhibit 3 – Supreme Court filing 

notification Joint Petition for Writ of 

Mandamus filed 

JA006955- 

JA006958 
96 

Exhibit 4 – Order Denying En Banc 

Reconsideration 

JA006959- 

JA006963 
96 

Exhibit 5 – Notice of Entry of Order 

Granting Peel Brimley Lien Claimants’ 

Motion for Partial Summary Judgment 

JA006964- 

JA006978 
96 
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Precluding Defenses Based on Pay-if-

Paid Agreements 

Exhibit 6A – Interstate Plumbing and Air 

Conditioning, LLC’s Response to Special 

Master Questionnaire 

JA006977- 

JA006980 
96 

Exhibit 6B – Nevada Prefab Engineers, 

Inc.’s Response to Special Master 

Questionnaire 

JA006981- 

JA006984 
96 

Exhibit 6C – Zitting Brothers 

Construction, Inc.’s Response to Special 

Master Questionnaire 

JA006985- 

JA006993 
96/97 

Exhibit 6D – Noorda Sheet Metal’s 

Notice of Compliance 

JA006994 

JA007001 
97 

Exhibit 6 E – Unitah Investments, LLC’s 

Special Master Questionnaire 

JA007002- 

JA007005 
97 

Exhibit 7A – Motion to Appoint Special 

Master 

JA007006- 

JA007036 
97 

Exhibit 7B – Letter from Floyd A. Hale 

dated August 2, 2016 

JA007037- 

JA007060 
97 

Exhibit 7C – Special Master Report 

Regarding Remaining Parties to the 

Litigation, Special Master 

Recommendation and District Court 

Order Amended Case Agenda 

JA007042- 

JA007046 
97 

Exhibit 8 – Notice of Entry of Order 

Granting Plaintiff’s Motion to Dismiss 

JA007047 

JA007053 
97 

Exhibit 9 – Stipulation and Order for 

Dismissal with Prejudice 

JA007054- 

JA007056 
97 

Exhibit 10 – Stipulation and Order to 

Dismiss Third-Party Complaint of 

Interstate Plumbing & Air Conditioning, 

LLC Against APCO Construction, Inc. 

with Prejudice 

JA007057- 

JA007059 
97 

Exhibit 11 – Notice of Entry of Order 

Granting in Part and Denying in Part 

APCO Construction’s Omnibus Motion 

in Limine  

JA007060- 

JA007088 
97 
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Bates 

Number 
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Exhibit 12 – Notice of Entry of Order 

Granting in Part and Denying in Part 

Helix Electric of Nevada, LLC’s Motion 

in Limine (against APCO Construction) 

JA007070- 

JA007078 
97 

Exhibit 13 – Notice of Entry of Order 

Denying APCO Constructions’ Motion 

for Partial Summary Judgment Re: Lien 

Foreclosure Claims  

JA007079- 

JA007084 
97 

Exhibit 14 – Notice of Entry of Order 

Denying APCO Construction’s Motion 

for Reconsideration of Order Granting 

Partial Summary Judgment Precluding 

Defenses Based on Pay-if-Paid 

Agreements 

JA007085- 

JA007087 
97 

Exhibit 15 – Notice of Association of 

Counsel 

JA007088- 

JA007094 
97 

11-14-17 Helix Electric of Nevada’s Opposition 

to APCO Construction’s Omnibus 

Motion in Limine  

JA000994- 

JA001008 
20 

Exhibit 1 – Excerpts from the Deposition 

Transcript of Brian Benson taken June 5, 

2017 

JA001009- 

JA001042 
20 

Exhibit 2 - Excerpts from the Deposition 

Transcript of Brian Benson taken June 5, 

2017 

JA001043- 

JA001055 
20 

Exhibit 3 – Special Master Order 

Requiring Completion of Questionnaire 

JA001056- 

JA001059 
20 

Exhibit 4 – Excerpts from the Deposition 

Transcript of the 30(b)(6) Witness for 

Helix Electric of Nevada taken July 20, 

2017 

JA001060- 

JA001064 
20 

Exhibit 5 - Excerpts from the Deposition 

Transcript of David E. Parry taken June 

20, 2017 

JA001065 

JA001132 
20/21 

08-29-19 Helix Electric of Nevada LLC’s Reply 

to APCO’s Opposition to Helix Electric 

of Nevada LLC’s Motion to (I) Re-

JA009117- 

JA009123 
119 
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Open Statistically Closed Case, (II) 

Dismiss All Unresolved Claims and/or 

(III) In The Alternative for a Rule 

54(B) Certification as to Helix and 

APCO 

06-29-18 Helix Electric of Nevada, LLC’s Reply 

Re: Motion to Retax 

JA007225- 

JA007237 
100 

03-23-18 Helix Electric of Nevada, LLC’s 

Responses to APCO Construction’s 

Post-Trial Brief 

JA006173- 

JA006193 
84 

06-24-09 Helix Electric’s Statement of Facts 

Constituting Lien and Third-Party 

Complaint 

JA000001- 

JA000015 
1 

01-12-18 Joint Pre-Trial Memorandum [for 

APCO Construction, Inc., the Peel 

Brimley Lien Claimants and National 

Wood Products, LLC ONLY] 

JA001574- 

JA001594 
27/28 

Exhibit 1 – Exhibit List APCO JA001595- 

JA001614 
28 

Exhibit 2 – Helix Trial Exhibits JA001615- 

JA001616 
28 

Exhibit 3 – Exhibit List Plaintiff in 

Intervention National Wood Products, 

Inc. 

JA001617- 

JA001635 
28 

Exhibit 4 – Cactus Rose Trial Exhibits JA001636- 

JA001637 
28 

Exhibit 5 – Heinaman Trial Exhibits JA001638- 

JA001639 
28 

Exhibit 6 – Fast Glass Trial Exhibits JA001640- 

JA001641 
28 

Exhibit 7 – SWPPP Trial Exhibits JA001642- 

JA001643 
28 

Exhibit 8 - Order Granting in Part and 

Denying in Part APCO Construction's 

Omnibus Motion in Limine  

JA001644- 

JA001647 
28 
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Exhibit 9 - Amended nunc pro tunc order 

regarding APCO Construction, Inc.'s 

Omnibus Motion in Limine No. 7 

JA001648- 

JA001650 
28 

Exhibit 10 - Order Granting in Part and 

Denying in part Helix Electric of Nevada, 

LLC’s Motions in Limine 1-4 (Against 

APCO Construction) 

JA001651- 

JA001653 
28 

Exhibit 11 - order granting Peel Brimley 

Lien Claimants' Motion in Limine Nos.1-

6 (against Camco Pacific Construction, 

Inc.) 

JA001654- 

JA001657 
28 

Exhibit 12 - Order Granting Plaintiff in 

Intervention, National Wood Products, 

Inc.’s Motion in Limine  

JA001658- 

JA001660 
28 

Exhibit 13 - Order Granting Peel Brimley 

Lien Claimants' Motion for Partial 

Summary Judgment Precluding Defenses 

Based on Pay-if-Paid Agreements 

JA001661- 

JA00167 
28/9/29 

03-08-18 Letter to Judge Denton submitting 

APCO Construction, Inc.’s Proposed 

Findings of Fact and Conclusions of 

Law  

JA005986- 

JA006058 
8/821 

03-08-18 Letter to Judge Denton submitting 

Helix Electric of Nevada, LLC’s 

(Proposed) Findings of Fact and 

Conclusions of Law  

JA005953- 

JA005985 
81 

01-04-18 Motion for Reconsideration of Court’s 

Order Granting Peel Brimley Lien 

Claimants’ Partial Motion for 

Summary Judgment to Preclude 

Defenses based on Pay-if-Paid 

provision on an Order Shortening 

Time  

JA001199- 

JA001217 
22 

Exhibit 1 – Subcontract Agreement 

(Helix Electric of Nevada, LLC) 

JA001218- 

JA001245 
22/23/24 

Exhibit 2 – Subcontract Agreement 

(Zitting Brothers) 

JA001246- 

JA001263 
24 
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Bates 
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Exhibit 3 – Subcontract Agreement 

(CabineTec) 

JA001264- 

JA001281 
24/25 

Exhibit 4 – Amended Notice of Lien  JA001282- 

JA001297 
25 

Exhibit 5 - Amended NOL JA001298- 

JA001309 
25 

Exhibit 6 – Notice of Lien  JA001310- 

JA001313 
25 

Exhibit 7 – Order Approving Sale of 

Property 

JA001314- 

JA001376 
25/26 

Exhibit 8 – Order Releasing Sale 

Proceeds from Court Controlled Escrow 

Account 

JA001377- 

JA001380 
26 

Exhibit 9 – Order Denying En Banc 

Reconsideration 

JA001381- 

JA001385 
26 

Exhibit 10 – Order Granting Peel Brimley 

Lien Claimants’ Motion for Partial 

Summary Judgment Precluding Defenses 

Based on Pay-if-Paid Agreements 

JA001386- 

JA001392 
26 

Exhibit 11 – Notice of Entry of Findings 

of Fact and Conclusions of Law and 

Judgment 

JA001393- 

JA001430 
26 

Exhibit 12 – Order Big D Construction 

Corp.’s Motion for Attorney’s Fees, 

Costs and Interest Pursuant to Judgment 

JA001431- 

JA001435 
26 

Exhibit 13 – Appellant’s Opening Brief 

(Padilla v. Big D) 

JA001436- 

JA001469 
26 

Exhibit 14 – Respondent’s Answering 

Brief 

JA001470- 

JA001516 
26/27 

Exhibit 15 – Appellant’s Reply Brief 

(Padilla v. Big D) 

JA001517- 

JA001551 
27 

01-29-20 Notice of Appeal JA009132- 

JA009136 
119/120 

Exhibit A – Notice of Entry of Judgment 

[As to the Claims of Helix Electric of 

Nevada, LLC and Plaintiff in Intervention 

JA009137- 

JA009166 
120 
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Date Description 
Bates 

Number 
Volume(s) 

National Wood Products, Inc.’s Against 

APCO Construction, Inc.] 

Exhibit [C] – Notice of Entry of Order 

Granting Helix Electric of Nevada’s Rule 

54(b) Certification 

JA009148- 

JA009156 
120 

05-31-18 Notice of Entry of Judgment [As to the 

Claims of Helix Electric of Nevada, 

LLC Against Camco Construction, 

Co., Inc.] 

JA006522 

JA006540 
89 

06-01-18 Notice of Entry of Judgment [As to the 

Claims of Helix Electric of Nevada, 

LLC and Plaintiff in Intervention 

National Wood Products, Inc.’s 

Against APCO Construction, Inc.] 

JA006541 

JA006550 
90 

09-28-18 Notice of Entry of Order (1) Granting 

APCO Construction, Inc.’s Motion for 

Attorneys’ Fees and Costs (2) Granting 

APCO Construction, Inc.’s 

Memorandum of Costs in Part (3) 

Granting Helix Electric of Nevada, 

LLC’s Motion to Retax in Part and 

Denying in Part (4) Granting Plaintiff 

in Intervention National Wood 

Products, LLC’s Motion to Retax in 

Part and Denying in Part and (5) 

Granting National Wood Products, 

Inc.’s Motion to File a Surreply 

JA007281- 

JA007299 
100 

12-29-17 Notice of Entry of Order Granting in 

Part and Denying in Part APCO 

Construction’s Omnibus Motion in 

Limine  

JA001178- 

JA001186 
22 

07-02-18 Notice of Entry of Order Granting 

Helix Electric of Nevada, LLC’s 

Motion for Attorneys’ Fees, Interest 

and Costs 

JA007238- 

JA007245 
100 

01-03-20 Notice of Entry of Order Granting 

Helix Electric of Nevada, LLC’s 

Motion for Rule 54(b) Certification 

JA009124- 

JA009131 

119 
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Date Description 
Bates 

Number 
Volume(s) 

01-03-18 Notice of Entry of Order Granting Peel 

Brimley Lien Claimants’ Motion for 

Partial Summary Judgment 

Precluding Defenses Based on Pay-if-

Paid Agreements 

JA001187- 

JA001198 
22 

12-29-17 Notice of Entry of Order Granting in 

Part and Denying in Part Helix Electric 

of Nevada, LLC’s Motion in Limine 1-

4  

JA001170- 

JA001177 
22 

12-29-17 Notice of Entry of Order Granting Peel 

Brimley Lien Claimants’ Motion in 

Limine 1-6 

JA001161- 

JA001169 
22 

01-19-18 Order Denying APCO Construction’s 

Motion for Reconsideration of Order 

Granting Partial Summary Judgment 

Precluding Defenses Based on Pay-if-

Paid Agreements 

JA005282- 

JA005283 
78 

07-12-19 Order Dismissing Appeal (Case No. 

76276) 

JA007332- 

JA007334 
101 

07-02-10 Order Striking Defendant Gemstone 

Development West, Inc.’s Answer and 

Counterclaim and Entering Default 

JA000042- 

JA000043 
1 

08-02-17 Peel Brimley Lien Claimants’ Motion 

for Partial Summary Judgment 

Precluding Defenses Based on Pay-if-

Paid Agreements and Ex Parte 

Application for Order Shortening 

Time  

JA000328- 

JA000342 
6 

Exhibit 1 – APCO Construction’s 

Answers to Helix Electric of Nevada, 

LLC’s First Request for Interrogatories 

JA000343- 

JA00379 
6 

Exhibit 2 – Camco Pacific Construction 

Company, Inc.’s Responses to Helix 

Electric of Nevada, LLC’s Interrogatories 

JA000380- 

JA000392 
6 

11-06-17 Peel Brimley Lien Claimants’ Motion 

in Limine Nos. 1-6  

JA000419- 

JA000428 
7 

Exhibit 1 – Notice of Entry of Order JA000429 7 
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Date Description 
Bates 

Number 
Volume(s) 

JA000435 

Exhibit 2 – Amended Notices of 30(b)(6) 

Deposition of Camco Pacific 

Construction Company, Inc. from Cactus 

Rose Construction, Inc., Fast Glass, 

Inc.’s, Heinaman Contract Glazing, Inc. 

and Helix Electric of Nevada, LLC’s 

JA000436- 

JA000472 
7/8 

Exhibit 3 – Excerpt from David E. Parry’s 

Deposition Transcript taken June 20, 

2017 

JA000473 

JA00489 
8 

Exhibit 4 – Cactus Rose Construction, 

Inc.’s First Set of Request for Admissions 

to Camco Pacific Construction 

JA00490 

JA000500 
8 

Exhibit 5 – Fast Glass, Inc.’s First Set of 

Request for Admissions to Camco Pacific 

Construction 

JA000501- 

JA000511 
8 

Exhibit 6 – Heinaman Contract Glazing, 

Inc.’s First Set of Request for Admissions 

to Camco Pacific Construction 

JA000512- 

JA000522 
8 

Exhibit 7 – Helix Electric of Nevada, 

LLC’s First Set of Request for 

Admissions to Camco Pacific 

Construction 

JA000523- 

JA000533 
8 

09-28-17 Peel Brimley Lien Claimants’ Reply to 

Oppositions to Motion for Partial 

Summary Judgment Precluding 

Defenses Based on Pay-if-Paid 

Agreements 

JA000413- 

JA00418 
7 

01-09-18 Peel Brimley Lien Claimants’ 

Opposition to APCO Construction’s 

Motion for Reconsideration of Order 

Granting Partial Summary Judgment 

Precluding Defenses Based on Pay-if-

Paid Agreements 

JA001552- 

JA001560 
27 

06-18-18 Plaintiff in Intervention National 

Wood Products, Inc.’s Joinder to Helix 

Electric of Nevada, LLC’s Opposition 

JA007190- 

JA007192 
99 
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Date Description 
Bates 

Number 
Volume(s) 

to APCO Construction’s Motion for 

Attorneys’ Fees and Costs  

06-15-18 Plaintiff in Intervention National 

Wood Products, Inc.’s Opposition to 

APCO Construction’s Motion for 

Attorneys’ Fees and Costs  

JA007095- 

JA007120 
97/98 

07-19-18 Plaintiff-in-Intervention National 

Wood Products, Inc.’s Surreply to 

APCO Construction’s Reply to 

Plaintiff-in-Intervention National 

Wood Products, Inc.’s Opposition to 

Motion for Attorney’s Fees and Costs 

JA007246- 

JA007261 
100 

01-10-18 Reply in Support of Motion for 

Reconsideration of Court’s Order 

Granting Peel Brimley Lien Claimants’ 

Partial Motion for Summary Judgment 

to Preclude Defenses Based on Pay-if-

Paid Provisions on an Order 

Shortening Time  

JA001561- 

JA001573 
27 

01-18-18 Stipulation and Order Regarding Trial 

Exhibit Admitted into Evidence 

JA002199- 

JA002201 
36 

Exhibit 1 – Exhibit List APCO JA002208- 

JA002221 
36 

Exhibit 2 – Helix Trial Exhibits JA002222- 

JA002223 
36 

Exhibit 3 – Exhibit List Plaintiff in 

Intervention National Wood Products, 

Inc. 

JA002224- 

JA002242 
36/37 

APCO TRIAL EXHIBITS: 

APCO Related Exhibits:   

Trial Exhibit 7 - Letter from Scott 

Financial to APCO re: Loan Status 
JA002243 37 

Trial Exhibit 8 - APCO Pay Application 

No. 10 as submitted to Owner 

JA002244- 

JA002282 
37/38 

Trial Exhibit 12 and 107 - Email from C. 

Colligan to Subcontractors re: 

Subcontractor Concerns 

JA002283- 

JA002284 
38 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 17 – Video (Construction 

Project) 
JA002285 N/A 

Trial Exhibit 18 – Video (Construction 

Project) 
JA002286 N/A 

Trial Exhibit 19 – Video (Construction 

Project) 
JA002287 N/A 

Trial Exhibit 20 – Video (Construction 

Project) 
JA002288 N/A 

Trial Exhibit 21 – Video (Construction 

Project) 
JA002289 N/A 

Trial Exhibit 22 – Video (Construction 

Project) 
JA002290 N/A 

Trial Exhibit 29 - Email from J. Robbins 

to Subcontractors re: Billing Cut-Off for 

August Billing 

JA002285 39 

Trial Exhibit 30 - Camco Pay Application 

No. 11 NCS-Owner Approved with NCS 

Draw Request 

JA002286- 

JA002306 
39 

Trial Exhibit 32 and 125 - Photo re: 

Building 8 & 9, Interior (Showing 

drywall still not completed and no 

electrical trim or fixture installed) 

JA002307- 

JA002308 
39 

Trial Exhibits 33 and 126 - Photo re: 

Building 8 & 9, Interior (Showing 

drywall still not completed) 

JA002309- 

JA002310 
39 

Exhibit 34 and 128 - Photo re: Building 8 

& 9, Interior (Showing drywall still not 

completed) 

JA002311- 

JA002312- 
40 

Trial Exhibit 35 - Photo re: Building 8 & 

9, Interior (Showing drywall still not 

completed and no electrical trim or 

fixtures installed) 

JA002313- 

JA002314 
40 

Exhibit 36 and 130 -Photo re: Building 8 

& 9, Interior (Showing drywall still not 

completed and no electrical trim or 

fixtures installed) 

JA002315- 

JA002316 
40 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibits 37 and 131 -Photo re: 

Building 8 & 9, Interior (Showing 

drywall still not completed and no 

electrical trim or fixtures installed) 

JA002317- 

JA002318 
40 

Trial Exhibits 38 and 132 - Photo re: 

Building 8 & 9, Interior (Showing 

drywall still not completed and no 

electrical trim or fixtures installed) 

JA002319- 

JA002320 
41 

Trial Exhibit 39 -Email from K. Costen to 

Subcontractors informing that Manhattan 

West Project no longer open 

JA002321- 

JA002322 
41 

Trial Exhibit 40- Letter from D. Parry to 

Subcontractors Re: Funding Withdrawn 

JA002323 

JA002326 
41 

HELIX Related Exhibits:  41 

Trial Exhibit 46 - Helix Pay Application 

No. 16713-008R1 with Proof of Payment 

JA002327- 

JA002345 
41 

Trial Exhibit 47 - Helix Pay Application 

No. 16713-009R1 with Proof of Payment 

JA002346- 

JA002356 
41 

Trial Exhibit 48 - Email from R. Nickerl 

to B. Johnson Re: Work Suspension 

Directive 

JA002357- 

JA002358 
41 

Trial Exhibit 49 -Helix Pay Application 

No. 16713-010R2 with Proof of Payment 

JA002359- 

JA002364 
41/42 

Trial Exhibit 50 - Unconditional Waiver 

and Release re: Pay Application No. 8 

with Copy of Payment 

JA002365- 

JA002366 
42 

Trial Exhibit 51 - Photo re: Building 8 & 

9, South (No Exterior fixtures installed. 

Helix billed out at 90%) 

JA002367- 

JA002368 
42 

Trial Exhibit 52 -Photo re: Building 8 & 

9, North (No Exterior fixtures installed. 

Helix billed out at 90%) 

JA002369- 

JA002370 
42 

Trial Exhibit 53 -Photo re: Building - 2 & 

3, West (No Exterior fixtures installed. 

Helix billed out at 90%) 

JA002371- 

JA002372 
42 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 54 - Photo re: Building - 2 

& 3, East (No Exterior fixtures installed. 

Helix billed out at 90%) 

JA002373- 

JA002374 
42 

Trial Exhibit 55 - Photo re: Building 2 & 

3, East (No Exterior fixtures installed. 

Helix billed out at 90%) 

JA002375- 

JA002376 
42 

Trial Exhibit 56 - Photo re: Building 8 & 

9, North (No Exterior fixtures installed. 

Helix billed out at 90%) 

JA002377- 

JA002378 
42 

Trial Exhibit 57 - Photo re: Building 2 & 

3, and 8 & 9, North (No Exterior fixtures 

installed. Helix billed out at 90%) 

JA002379- 

JA002381 
42 

Trial Exhibit 58 - Helix Pay Application 

No. 16713-011R1 submitted to Owner 

JA002382- 

JA002391 
42 

Trial Exhibit 59 - Helix Pay Application 

No. 16713-011R1 given to Camco with 

Proof of Payment 

JA002392- 

JA002405 
43 

Trial Exhibit 60 - Helix Retention Rolled 

to Camco 

JA002406- 

JA002415 
43 

Trial Exhibit 61 - Unconditional Waiver 

and Release re: all Invoices through June 

30, 2008 with Proof of Payment 

JA002413- 

JA002415 
43 

Trial Exhibit 62 - Photo re: Building 8 & 

9, South 

JA002416- 

JA002417 
43 

Trial Exhibit 63 - Photo re: Building 2 & 

3, West 

JA002418- 

JA002419 
43 

Trial Exhibit 64 - Photo re: Building 2 & 

3, West 

JA002420- 

JA002421 
43 

Trial Exhibit 65 - Photo re: Building 2 & 

3, South 

JA002422- 

JA002423 
43 

Trial Exhibit 66 - Letter of transmittal 

from Helix to APCO re: Helix Pay 

Application No. 16713-011R1 

JA002424- 

JA002433 
43 

Trial Exhibit 67 - Photo re: Building 8 & 

9, West (No exterior fixtures installed. 

Helix billed out 90%) 

JA002435- 

JA002436 
43 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 68 -Photo re: Building 8 & 

9, West (No exterior fixtures installed. 

Helix billed out 90%) 

JA002437- 

JA002438 
43 

Trial Exhibit 69 - Photo re: Building 2 & 

3, East (No exterior fixtures installed. 

Helix billed out 90%) 

JA002439- 

JA002440 
43 

Trial Exhibit 70 - Photo re: Building 8 & 

9, South (No exterior fixtures installed. 

Helix billed out 90%) 

JA002441- 

JA002442 
43 

Trial Exhibit 71 - Photo re: Building 8 & 

9, West (No exterior fixtures installed. 

Helix billed out 90%) 

JA002443- 

JA002444 
43 

Trial Exhibit 72 - Photo re: Building 2 & 

3, East (No exterior fixtures installed. 

Helix billed out 90%) 

JA002445- 

JA002446 
43 

Trial Exhibit 73 - Photo re: Building 8 & 

9, West (No exterior fixtures installed. 

Helix billed out 90%) 

JA002447- 

JA002448 
43 

Trial Exhibit 74 - Photo re: Building 2 & 

3, East (No exterior fixtures installed. 

Helix billed out 90%) 

JA002448- 

JA002449 
43 

Trial Exhibit 75 - Unconditional Release 

re: Pay Application No. 16713-011R1 

with Proof of Payment 

JA002450- 

JA002456 
43 

Exhibit 77 - Helix Statement of Facts 

Constituting Notice of Lien and Third-

Party Complaint 

JA002457- 

JA002494 43 

Zitting Brothers Related Exhibits:   

Trial Exhibit 100 - Check No. 14392 

payable to Zitting ($27,973.80); Progress 

Payment No. 7 

JA002495- 

JA002497 
44 

Trial Exhibit 101 - Email from R. Nickerl 

to R. Zitting re: Change Orders 

JA002498- 

JA002500 
44 

Trial Exhibit 102 -Email from L. Lynn to 

J. Griffith, et al. re: Change Order No. 

00011 “pending” 

JA002501- 

JA002503 
44 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 103- Email from R. Zitting 

to R. Nickerl re: change orders adjusted to 

$30 per hour  

JA002504- 

JA002505 
44 

Trial Exhibit 104 - Email from R. Zitting 

to R. Nickerl re: change orders adjusted to 

$30 per hour with copies of change orders 

JA002506- 

JA002526 
44 

Trial Exhibit 105 - Ex. C to the 

Ratification – Zitting Quotes 

JA002527- 

JA002528 
44 

Trial Exhibit 106 - Unconditional Lien 

Release – Zitting ($27,973.80)  
JA002529 

44 

Trial Exhibit 108 - Photo of Video 

(Construction Project) 

JA002530- 

JA002531 

44 

Trial Exhibit 109 - Photo of Video 

(Construction Project) 

JA002532- 

JA002533 

44 

Trial Exhibit 110 - Photo of Video 

(Construction Project) 

JA002534- 

JA002535 

44 

Trial Exhibit 111 - Photo of Video 

(Construction Project) 

JA002536- 

JA002537 

44 

Trial Exhibit 112 - Photo of Video 

(Construction Project) 

JA002538- 

JA002539 

44 

Trial Exhibit 113 -Photo of Video 

(Construction Project)  

JA002550- 

JA002541 

44 

Trial Exhibit 114 -Photo of Video 

(Construction Project) 

JA002542- 

JA002543 

44 

Trial Exhibit 115 - Progress Payment No. 

9 Remitted to Zitting 

JA002544- 

JA002545 

44 

Trial Exhibit 116 - Ratification and 

Amendment of Subcontract Agreement 

between Buchele and Camco 

JA002546- 

JA002550 

44 

Trial Exhibit 117 - C to the Ratification  JA002551- 

JA002563 

44 

Trial Exhibit 118 - Q&A from Gemstone 

to subcontracts 

JA002564- 

JA002567 
44 

Trial Exhibit 119 - Check No. 528388 

payable to APCO ($33,847.55) – 

Progress Payment No. 8.1 and 8.2  

JA002568- 

JA002571 
44 
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Bates 

Number 
Volume(s) 

Trial Exhibit 120 - Tri-City Drywall Pay 

Application No. 7 to APCO as submitted 

to Owner. Show percentage complete for 

Zitting 

JA002572- 

JA002575 
44/45 

Trial Exhibit 127 - Photo of Video 

(Construction Project) 

JA002576- 

JA002577 
45/46 

Trial Exhibit 128 - Photo of Video 

(Construction Project) 

JA002578- 

JA002579 
46 

Trial Exhibit 129 - Photo of Video 

(Construction Project) 

JA002580- 

JA002581 
46 

Trial Exhibit 138 - Memo from Scott 

Financial to Nevada State Contractors 

Board Re: Explanation of Project 

Payment Process 

JA002582- 

JA002591 
46 

Trial Exhibit 152 -Terms & Conditions 

modified by APCO, Invoices and Check 

Payment 

JA002592- 

JA002598 
46 

National Wood Products Related 

Exhibits: 
  

Trial Exhibit 160 - Documents provided 

for settlement 

JA002599- 

JA002612 
46 

CAMCO Related Exhibits:   

Trial Exhibit 163 - Camco Pay 

Application No. 12 to Gemstone 

JA002613- 

JA002651 
46/47 

Trial Exhibit 165 - Letter from D. Parry 

to A. Edelstein re: Gemstone losing 

funding for project 

JA002652- 

JA002653 
47 

Trial Exhibit 166 - Letter from D. Parry 

to G. Hall re: withdrawal of funding 

JA002654 

JA002656 
47 

Helix Related Exhibits:  47 

Trial Exhibit 169 - Helix Exhibit to 

Standard Subcontract Agreement with 

Camco 

JA 002665 

JA002676 
47/48 

Trial Exhibit 170 - Subcontract 

Agreement between Helix and Camco 

(unsigned) 

JA002677- 

JA002713 
48 
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Bates 

Number 
Volume(s) 

Trial Exhibit 171 - Work Order No. 100 JA002714- 

JA002718 
48 

Trial Exhibit 172 - Letter from J. Griffith 

to Victor Fuchs Re: Gemstone’s intention 

to continue retention of Helix w/copy of 

Ratification and Amendment of 

Subcontract Agreement 

JA002719- 

JA002730 
48 

Trial Exhibit 173 - Helix Pay Application 

No. 16713-012 to Camco with proof of 

payment 

JA002731- 

JA002745 
48 

Trial Exhibit 174 - Helix Change Order 

Request No. 28 

JA002746- 

JA002747 
48 

Trial Exhibit 175 - Change Notice No. 41 JA002748- 

JA002751 
48 

Trial Exhibit 176 - Helix Pay Application 

No. 16713-013 to Camco 

JA002752- 

JA002771 
48/49 

Trial Exhibit 177 - Helix Pay Application 

No. 16713-014 to Camco 

JA002772- 

JA002782 
49 

Trial Exhibit 178 - Camco’s letter to 

Helix rejecting Pay Application No. 

16713-015 with attached copy of Pay 

Application 

JA002783 

JA002797 
49 

National Wood/Cabinetec Related 

Exhibits: 
  

Trial Exhibit 184 - Ratification and 

Amendment of Subcontract Agreement 

between CabineTec and Camco (fully 

executed copy) 

JA002798- 

JA002825 
49 

General Related Exhibits:   

Trial Exhibit 218 - Camco/Owner Pay 

Application No. 11 w/Backup 

JA002826- 

JA003028 
50/51/52 

Trial Exhibit 220 - Camco/Owner Pay 

Application No. 12 w/Backup 

JA003029- 

JA003333 
52/53/54/55 

Trial Exhibit 313 - Letter from A. 

Edelstein to R. Nickerl re: NRS 624 

Notice 

JA003334- 

JA003338 55 

 Helix Trial Exhibits:  
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 501 - Payment Summary JA003339 – 

JA003732 

55/56/57/ 

58/59/60 

Trial Exhibit 508 – Helix Pay Application JA003733- 

JA003813 
60/61 

Trial Exhibit 510 - Unsigned Subcontract JA003814- 

JA003927 
61/62 

Trial Exhibit 512 - Helix’s Lien Notice JA003928- 

JA004034 
62/63 

Trial Exhibit 522 - Camco Billing 

JA004035- 

JA005281 

63/64/65/66/6

7/ 

68/69/70 

/71/72 

/73/74/75/ 

76/77 

01-17-18 Transcript Bench Trial (Day 1)5 JA001668- 

JA001802 
29/30 

Trial Exhibit 1 - Grading Agreement 

(Admitted) 

JA001803- 

JA001825 
30 

Trial Exhibit 2 – APCO/Gemstone 

General Construction Agreement 

(Admitted) 

JA001826- 

JA001868 
30 

Trial Exhibit 3 - Nevada Construction 

Services /Gemstone Cost Plus/GMP 

Contract Disbursement Agreement 

(Admitted) 

JA001869- 

JA001884 
30 

Trial Exhibit 4 - APCO Pay Application 

No. 9 Submitted to Gemstone (Admitted) 

JA001885- 

JA001974 
30/31/32 

Trial Exhibit 5 - Letter from J. Barker to 

A. Edelstein re: APCO’s Notice of Intent 

to Stop Work (Admitted) 

JA001975- 

JA001978 
32 

Trial Exhibit 6 - Letter from J. Barker to 

A. Edelstein re: APCO’s Notice of Intent 

to Stop Work (Admitted) 

JA001979- 

JA001980 
32 

Trial Exhibit 10 - Letter from J. Barker to 

A. Edelstein Re: Notice of Intent to Stop 

Work (Second Notice) (Admitted) 

JA001981- 

JA001987 
32 

 
5 Filed January 31, 2018 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 13 - Letter from A. Edelstein 

to Re. Nickerl Re: Termination for Cause 

(Gemstone) (Admitted) 

JA001988- 

JA002001 
32 

Trial Exhibit 14 - Letter from W. 

Gochnour to Sean Thueson Re: [APCO’s] 

Response to [Gemstone’s] Termination 

for Cause (Admitted)  

JA002002- 

JA002010 
33 

Trial Exhibit 15 - Letter from R. Nickerl 

to A. Edelstein Re: 48-Hour Notices 

(Admitted) 

JA002011- 

JA002013 
33 

Trial Exhibit 16 - Email from J. Horning 

to A. Berman and J. Olivares re: Joint 

Checks (Admitted) 

JA002014 33 

Trial Exhibit 23 - APCO Subcontractor 

Notice of Stopping Work and Letter from 

J. Barker to A. Edelstein Re: Notice of 

Stopping Work and Notice of Intent to 

Terminate Contract (Admitted) 

JA002015- 

JA002016 
33 

Trial Exhibit 24 - Letter from R. Nickerl 

to Clark County re: Notification of 

APCO’s withdrawal as General 

Contractor of Record (Admitted) 

JA002017- 

JA002023 
33 

Trial Exhibit 26 - Email from J. Gisondo 

to Subcontractors re: June checks 

(Admitted) 

JA002024 34 

Trial Exhibit 27 - Letter from A. Edelstein 

to R. Nickerl re: June Progress Payment 

(Admitted) 

JA002025- 

JA002080 
34 

Trial Exhibit 28 - Letter from J. Barker to 

A. Edelstein Re: Termination of 

Agreement for GMP (Admitted) 

JA002081 34 

Trial Exhibit 31 - Transmission of 

APCO’s Pay Application No. 11 as 

Submitted to Owner (Admitted) 

JA002082- 

JA002120 
34/35 

Trial Exhibit 45 - Subcontractor 

Agreement (Admitted) 

JA002121- 

JA002146 
35 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 162 - Amended and 

Restated General Construction 

Agreement between Gemstone and 

CAMCO (Admitted) 

JA002147- 

JA002176 
35/36 

Trial Exhibit 212 - Letter from Edelstein 

to R. Nickerl re: NRS 624 Notice 

(Admitted) 

JA002177- 

JA002181 
36 

Trial Exhibit 215 - Email from C. 

Colligan to Subcontractors re: 48-hour 

Termination Notice (Admitted) 

JA002182- 

JA002185 
36 

Trial Exhibit 216 - Email from C. 

Colligan re: Meeting with Subcontractors 

(Admitted) 

JA002186- 

JA002188 
36 

Trial Exhibit 506 – Email and Contract 

Revisions (Admitted) 

JA002189 – 

JA002198 
36 

01-18-18 Transcript – Bench Trial (Day 2)6 JA005284- 

JA005370 
78 

Trial Exhibit 535 – Deposition Transcript 

of Andrew Rivera (Exhibit 99) 

(Admitted) 

JA005371- 

JA005623 
78/79/80 

01-19-18 

 

Transcript – Bench Trial (Day 3)7 JA005624- 

JA005785 
80 

Trial Exhibit 231 – Helix Electric’s 

Amended Statement of Facts Constituting 

Notice of Lien and Third-Party 

Complaint (Admitted) 

JA005786- 

JA005801 
80 

Trial Exhibit 314 - Declaration of Victor 

Fuchs in support of Helix’s Motion for 

Partial Summary Judgment against 

Gemstone (Admitted) 

JA005802- 

JA005804 
80 

Trial Exhibit 320 – June-August 

Billings—not paid to APCO (Admitted) 
JA005805 80 

Trial Exhibit 321 – Overpayments to 

Cabinetec (Admitted) 
JA005806- 80 

 
6 Filed January 31, 201879 
7 Filed January 31, 2018 
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Bates 

Number 
Volume(s) 

Trial Exhibit 536 – Lien math 

calculations (handwritten) (Admitted) 

JA005807- 

JA005808 
80 

Trial Exhibit 804 – Camco 

Correspondence (Admitted) 

JA005809- 
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LINE ITEM BREAKDOWNS 

AFTER GEMSTONE'S REVISIONS 
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( 

MANHATTAN WEST 

APPLICATION #9 

··. SUBCONTRACTOR 

s 

s 

SUB PYMT SUMMARY 

GROSS RET.AMT. 
BJL.LING 

45 000.00 $ 4 500.00 

$ 1387.00 

60 286.18 

71129.00 7 113.00 

120 964.00 $ 

120964.00 S 

18 215.00 

137 0.00 $ 

78 310.00 $ 

JUNE 2008 

s 

$ 

$ 

NET 
CHECK 

40 50D.OO 

12 486.00 

232 425.00 

360 ODO.DO 
1U00.0D 
29923.00 
17763.92 

422 6B8.92 

29276.Z& 

28 392.60 

77 489.00 

81384.22 

16 000.00 
29 923.00 

60,286.18 $ 4:Z0,2:16.4$ 

;.., 0 3,9,, G 
AP~O CON TION 

: .. 
'' 

APCO-TR-EX0004-0076 
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3432 NORTH 5TH STREET 
NORTH LAS VEGAS NV 890: 
(702) 734-0198 PHONE ~ 

(702) 734-0396 FAX CC::, NS T Fl LJ CT IC::, N 

MANHATTAN WEST 

APPLICATION #9 
. , ,,, SUBPON:fRACtOR 
ACCURACY GLASS AND MIRROR 
ACOUSTIC AUDIO VIDEO 
APCO CONSTRUCTION 
CELL-CRETE FIREPROOFING 
CONCRETE VISIONS 
DEPENDABLE GLASS AND MIRROR 
DISTINCTIVE MARBLE 
EXECUTIVE PLASTERING 
HELIX ELECTRIC 
HI-TECH FABRICATION 
INSULPRO PROJECTS 
INTERSTATE PLUMBING AND AIR 
JEFF HEIT PLUMBING AND FIRE 
K & G CONSTRUCTION, INC. 
LAS VEGAS PIPELINE 
NEVADA PREFAB ENGINEERS 
PROFESSIONAL DOORS AND MILLWORKS 
PRS (PROFESSIONAL ROOFING SERVICES) 
SIERRA REINFORCING 
THE MASONRY GROUP 
THYSSENKRUPP ELEVATOR 
TRI-CITY DRYWALL 
ZITTlNG BROTHERS CONSTRUCTION 

SUBCONTRACTOR 
SUMMARY 
JUNE 2006 

.Gf{QSS BH:.LIN$ ,, 
$ 45 000.00 
$ 13 872.00 
$ 742,275.65 
$ 71.129.00 
$ 212 621.00 
$ 18,215.00 
$ 13 790.00 
$ 78 310.00 
$ 273,114.50 
$ 175,730.00 
$ 75,090.00 
$ 912,731.27 
$ 484,877.36 
$ 258,250.00 
$ 425,830.92 
$ 1 079,939.20 
$ 32,528.25 
$ 31,547.60 
$ 356,272.00 
$ 90,427.22 
$ 331 082.00 
$ 704,750.00 
$ 191,954.61 

TOTAL: $ 6,619,337.58 

APCO CONSTRUCTlON 

... 03~9(t1 ,1 
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3432 NORTH 5TH STREET 
NORTH LAS VEGAS NV 89032 
(702) 734-0198 PHONE 
(702) 734-0396 FAX 

MANHATTAN WEST 
APPLICATION #9 
•..• :, C • • SlJRCONJ t,.;!IXI ~ u JH ' 

Las Veaas Pipeline 
APCO Construction 
K & G Construction. Inc. 
K & G Construction, Inc. 
K & G Construction. Inc. 
K & G Construction. Inc. 
The Masonrv Group 
Hi-Tech Fabrication Inc. 
Nevada Prefab Enoineers 
Zitting Brothers Construction 
Deoendable Glass and Mirror 
T ri-Citv Drvwall 
ThvssenKruoo Elevator 
Interstate Plumbing and Air 
Interstate Plumbina and Air 
Interstate Plumbina and Air 
Jeff Heit Plumbina 
Jeff Heit Plumbing 
APCO Construction 
APCO Construction 
Sierra ReinforciM 
Concrete Visions 
K & G Construction, Inc. 
K & G Construction, Inc. 
K & G ·construction, Inc. 
K & G Construction, Inc. 
The Masonrv Grouo 
Hi-Tech Fabrication Inc. 
Nevada Prefab Enaineers 
Cell-Crete Fireoroofino 
Tri-Citv Drvwall 
ThvssenK:runn Elevator 
Interstate Plumbinq and Air 
Interstate Plumbina and Air 
Jeff Heit Plumbino 
Jeff Heit Plumbino 
APCO Construction 
Concrete Visions 

" 

: ITEM CONSOLIDATION 
JUNE 2008 

'AMO[JNT rlNF 
$ 15,600.00 3 
$ 29.128.50 29 
$ 6,350.00 40 
$ 6,350.00 41 
$ 6,350.00 42 
$ 6,350.00 43 
$ 28,890.00 44 
$ 49 500.00 47 
$ 233,380.20 47 
$ 20,500.00 54 
$ 18,215.00 55 
$ 90 000.00 56 
$ 108,438.00 59 
$ 18,725.00 65 
$ 5,402.00 79 
$ 4,565.80 81 
$ 155 125.00 86 
$ 49 404.68 86 
$ 55,638.83 104 
$ 21,010.00 106 
$ 86,099.00 106 
$ 30,684.00 116 
$ 6,350.00 117 
$ 6,350.00 118 
$ 6,350.00 119 
$ 6,350.00 120 
$ 16,050.00 121 
$ 49,500.00 124 
$ 776,400.00 124 
$ 34 200.00 126 
$ 100,000.00 133 
$ 102,788.00 136 
$ 5,402.00 156 
$ 4,565.80 158 
$ 73,295.00 163 
$ 24,004.68 163 
$ 89,735.00 181 
$ 28,500.00 192 

APCO CONSTRUCTION 
· Page 1 of 6 ~ 

· ..... 03,9,'.!' 
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~1·.IRr.QNTRACr OR AMntJNI LINE 
Concrete Visions $ 28,500.00 196 
Concrete Visions $ 28,500.00 197 
The Masonrv Grouo $ 9,040.00 199 
Hi-Tech Fabrication, Inc. $ 76,730.00 201 
Nevada Prefab Engineers $ 70,159.00 201 
Cell-Crete Fireoroofina $ 23.,950.00 204 
Accuracv Glass and Mirror $ 45 000.00 208 
Tri-Citv Drvwall $ 224,750.00 209 
Interstate Plumbins:i and Air $ 1,050.56 219 
interstate Plumbina and Air $ 2 689.44 221 
Interstate Plumbina and Air $ 3 501.88 226 
Interstate Plumbing and Air $ 8,964.80 228 
Interstate Plumbina and Air $ 3,501.88 233 
Interstate Plumblna and Air $ 4,482.40 235 
Interstate Plumbing and Air $ 3,501.88 240 
Interstate Plumbina and Air $ 3 501.88 247 
Interstate Plumbing and Air $ 3,501.88 254 
Interstate Plumbina and Air $ 3,501.88 261 
Interstate Plumbing and Air $ 3 501.88 268 
Interstate Plumbing and Air $ 1,050.56 275 

~rstate Plumbino and Air $ 37 812.50 282 
rstate Plumbing and Air $ 21,865.00 295 

Interstate Plumbina and Air $ 111.21 297 
Interstate Plumbing and Air $ 1,586.10 298 
Interstate Plumbina and Air $ 13,199.80 299 
Interstate Plumbing and Air $ 2.405.80 300 
Interstate Plumbina and Air $ 386.80 305 
Jeff Heit Plumbina $ 20,622.00 307 
Interstate Plumbing and Air .$ 21,865.00 308 
Interstate Plumbino and Air $ 2,482.80 309 
Interstate Plumbino and Air $ 528.70 311 
Interstate Plumbing and Air $ 13.199.80 312 
Jeff Heit Plumbina $ 20,622.00 320 
Interstate Plumbing and Air $ 21,865.00 321 
Interstate Plumbina and Air $ 2,482.80 322 
Interstate PlumbinA and Air $ 1. 057.40 324 
Interstate Plumbina and Air $ 13,199.80 325 
Jeff Heit Plumbina $ 20,622.00 333 
Interstate Plumbing and Air $ 21,865.00 334 
Interstate Plumbina and Air $ 620.70 335 
Interstate Plumbina and Air $ 528.70 337 
Interstate Plumbing and Air $ 13,199.80 338 
Interstate Plumbing and Air $ 1,202.90 339 
Jeff Heit Plumbina $ 20,622.00 346 
Interstate Plumbina and Air $ 8,746.00 347 

APCO-TR-EX0004-0079 

JA001963



SURCON t RACI 1· AMOUNT .l]NE 
Interstate Plumbino and Air $ 528.70 350 
Interstate Plumbino and Air $ 3,299.95 351 
Jeff Heit Plumbing $ 28,167.00 354 
Helix Electric $ 10,000.00 414 
Helix Electric $ 7.000.00 415 
Helix Electric $ 5,000.00 416 
He.lix Electric $ 6,000.00 418 
Helix Electric $ 23.875.00 425 
Helix Electric $ 19,100.00 427 
Helix Electric $ 18 200.00 429 
Helix Electric $ 18,200.00 431 
Helix Electric $ 9,000.00 433 
Helix Electric $ 9,000.00 435 
Helix Electric $ 9.000.00 437 
Helix Electric $ 9,000.00 439 
APCO Construction $ 68,890.69 443 
Concrete Visions $ 4.800.00 451 
K & G Construction, Inc. $ 25,931.25 454 
K & G Construction, Inc. $ 25,931.25 455 
K & G Construction, Inc. $ 25,931.25 456 
K & G Construction, Inc. $ 25.931.25 457 
The Masonrv Group $ 12 465.00 458 
Distinctive Marble $ 2,275.00 460 
lnsuloro Proiects $ 37,545.00 473 
Professional Roofina Services (PRS) $ 15,773.80 474 
Executive Plasterina $ 19,577.50 476 
T ri-Citv Drvwall $ 145,000.00 478 
ThvssenKruoo Elevator $ 119 856.00 482 
Interstate Plumbina and Air $ 19,694.72 491 
Interstate Plumbina and Air $ 6,154.60 495 
Interstate Plumbina and Air $ 19,694.72 498 
Interstate Plumbing and Air $ 6,154.60 502 
Interstate Plumbina and Air $ 19.694.72 505 
Interstate Plumbina and Air $ 6.154.60 509 
Interstate Plumbing and Air $ 19,694.72 512 
Interstate Plumbina and Air $ 2,192.79 528 
Interstate Plumbim:t and Air $ 216.98 529 
Interstate Plumbirn:t and Air $ 1 678.89 530 
Interstate PlumbinQ and Air $ 554.28 531 
Interstate Plumbing and Air $ 2,379.93 532 
Interstate Plumbina and Air $ 2,485.68 533 
Interstate Plumbing and Air $ 3,704.00 534 
Interstate Plumbina and Air $ 1 597.50 536 
Interstate Plumbing and Air $ 446.72 537 
Interstate Plumbina and Air $ 856.60 538 

APCO COM$TRUCTI( '. . 
Page 3 Qf 6· , 

• • . · 0343i4 
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SURr.QNIHACTOR AMDlJN.·I I INF 
Interstate Plumbing and Air $ 3,036.00 540 
Interstate Plumbina and Air $ 2,192.79 541 
Interstate Plumbino and Air $ 216.98 542 
Interstate Plumbinq and Air $ 554.28 543 
Interstate Plumbino and Air $ 6 346.48 544 
Interstate Plumbinq and Air $ 2,485.68 545 
Interstate Plumbina and Air $ 446.72 549 
Interstate Plumbina and Air $ 2 569.80 550 
Interstate Plumbino and Air $ 4 048.00 552 
Interstate Plumbini:1 and Air $ 7,309.30 553 
Interstate Plumbing and Air $ 578.60 554 
Interstate Plumbina and Air $ 1,847.60 555 
lnter$late Plumbina and Air $ 11,899.65 556 
Interstate Plumbing and Air $ 4,660.65 557 
Interstate Plumbina and Air $ 7 408.00 558 
Interstate Plumbin!l and Air $ 4,048.00 564 
Interstate Plumbino and Air $ 5.847.44 565 
Interstate Plumbino and Air $ 578.60 566 
Interstate Plumbing and Air $ 1,847.60 567 
Interstate Plumbino and Air $ 63464.80 568 
Interstate Plumbing and Air $ 24.856,80 569 
Interstate Plumbina and Air $ 14,816.00 570 
Interstate Plumbing and Air $ 446.72 573 
Interstate Plumbina and Air $ 5,139.60 574 
Interstate Plumbina and Air $ 6 072.00 576 
Jeff Heit Plumbing $ 72,393.00 576 
Acoustic Audio Video $ 6,936.00 586 
APCO Construction $ 55,621.96 597 
K & G Construction Inc. $ 25,931.25 608 
K & G Construction Inc. $ 25,931.25 609 
K & G Construction, Inc. $ 25,931.25 610 
K & G Construction Inc. $ 25,931.25 611 
The Masonry Group $ 12 465.00 612 
Distinctive Marble $ 11,515.00 614 
Professional Doors & Millworks $ 32 528.25 626 
lnsu(pro Projects $ 37,545.00 627 
Professional Roofina Services {PRS} $ 15,773,80 628 
Executive Plasterino $ 58,732.50 630 
Tri-Cltv Drvwall $ 145,000.00 632 
Interstate Plumbing and Air $ 4.923~ 644 
Interstate Plumbing and Air $ 3938, 646 
Interstate Plumbina and Air $ 3,938.94 653 
Jnterstate Plumbing and Air $ 3,938.94 660 
Interstate Plumbino and Air $ 3,938.94 667 
Interstate PlumbinQ and Air $ 7 922.22 670 

APCO CONSTRUCTlm 
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SUBCONTRACt C}R AMOUNT IJNE .. 
Interstate Plumbing and Air $ 2,192.79 682 
Interstate Plumbina and Air $ 216.98 683 
Interstate Plumbino and Air $ 1,678.89 684 
Interstate Plumbing and Air $ 554.28 685 
1nterstate Plumbino and Air $ 2,379.93 686 
Interstate Plumbino and Air $ 932.13 687 
lnten~tate Plumbinq and Air $ 3,704.00 688 
Interstate Plumbina and Air $ 446.72 691 
Interstate Plumbin:q and Air $ 3,426.40 692 
Interstate Plumbing and Air $ 4,048.00 694 
Interstate Plumbina and Air $ 2192.79 695 
Interstate Plumbina and Air $ 216.98 696 
Interstate Plumbing and Air $ 1,478;08 697 
Interstate Plumbina and Air $ 6.346.48 698 
Interstate Plumbino and Air $ 4.660.65 699 
Interstate Plumbing and Air $ 7,408.00 700 
Interstate Plumbina and Air $ 446.72 703 
Interstate Plumbinq and Air $ 3,426.40 704 
Interstate Plumbina and Air $ 3,036.00 706 
Interstate Plumbing and Air $ 5,847.44 707 
Interstate Plumbina and Air $ 1,084.88 · 708 
Interstate Plumbina and Air $ 5,542.80 709 
Interstate Plumbing and Air $ 15,866.20 710 
Interstate Plumblna and Air $ 7.767.75 711 
Interstate PlumbinQ and Air $ 7,408.00 712 
Interstate Plumbing and Air $ 446.72 715 
Interstate Plumbing and Air $ 2,569.80 716 
Interstate Plumbing and Air $ 4,048.00 718 
Interstate Plumbino and Air $ 18.273.25 719 
Interstate Plumbing and Air $ 1,808.13 720 
Interstate Plumbina and Air $ 4 619.00 721 
Interstate Plumbina and Air $ 19,832.75 722 
Interstate Plumbing and Air $ 27,963.90 723 
Interstate Plumbina and Air $ 11,112.00 724 
Interstate Plumbing and Air $ 446.72 727 
Interstate Piumbina and Air $ 3,426.40 728 
Interstate Plumbina and Air $ 4 048.00 730 
Acoustic Audio Video $ 6,936.00 740 
APCO Construction $ 42.807.79 751 
APCO Construction $ 2,541.80 752 
Las Vegas Pioeline $ 50,835.60 752 
APCO Construction $ 3 323.22 754 
Las Veaas Pipeline $ 66,464.37 754 
APCO Construction $ 14.,646.55 756 
Las Veaas Pipeline $ 292,930.95 756 

APCO CONSTRUCTII . 
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" 
SUBCONTRA( ~ 1 l Jt< 

APCO Construction 
Cell-Crete Fireoroofina 
APCO Construction 
Sierra Reinforcing 
APCO Construction 
Concrete Visions 
Sierra Reinforcing 
APCO Construction 
Sierra Reinforcino 
APCO Construction 
APCO Construction 
Concrete Visions 
APCO Construction 
Zitting Brothers Construction 
APCO Construction 
Interstate Plumbins:i and Air 
APCO Construction 
Interstate Plumbing and Air 
APCO Construction 
Sierra Reinforcina 

. APCO Construction 
Sierra Reinforcina 
APCO Construction 
Sierra Reinforcina 
APCO Construction 
Sierra Reinforcing 
APCO Construction 
Helix Electric 
APCO Construction 
Helix Electric 
APCO Construction 
Interstate Plumbina and Air 
APCO Construction 
Interstate Plumbino and Air 
APCO Construction 
Helix Electric 
APCO Construction 
Zittino Brothers Construction 
APCO Construction 
Helix Electric 
APCO Construction 
Helix Electric 
APCO Construction 
The Masonry Group 

• .8.!V!')Ll N"I 
$ 648.95 
$ 12,979.00 
$ 5 167.35 
$ 103,347.00 
$ 3,470.35 
$ 65,377.00 
$ 4,030.00 
$ 5,903.10 
$ 118 062.00 
$ 318,498.60 
$ 1,313.00. 
$ 26 260.00 
$ 7,717.30 
$ 154,346.06 
$ 287.20 
$ 5,456.72 
$ 4,103.44 
$ 77,965.35 
$ 523.05 
$ 10,461.00 
$ 125.00 
$ 2,500.00 
$ 1122.75 
$ 22,455.00 
$ 465.90 
$ 9,318.00 
$ 1,354.81 
$ 25,741.29 
$ 1 314.10 
$ 24,967.86 
$ 676.26 
$ 12,848.86 
$ 812.04 
$ 15,428.80 
$ 1 612.80 
$ 32,253.60 
$ 900.45 
$ 17,108.55 
$ 1,151.50 
$ 23,029.25 
$ 1,187.50 
$ 23,747.50 
$ 575.86 
$ 11,517.22 

TOTAL: $ 6,619,337.58 

' 

LINE 
780 
780 
781 
781 
782 
782 
782 
783 
783 
784 
785 
785 
786 
786 
787 
787 
788 
788 
789 
789 
790 
790 
791 
791 
792 
792 
793 
793 
794 
794 
795 
795 
796 
796 
797 
797 
798 
798 
801 
801 
802 
802 
807 
807 
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3432 NORTH 5TH STREET 

NORTH LAS VEGAS NV 89032 

(702) 734-0198 PHONE .. ~~--::.APCCI:· 
(702) 734-0396 FAX CDNBTRLJCTICJl'J 

MANHATTAN WEST 
APPLICATION #9 
-· 

:, - SUBCONTRACTOR. 
--·----·-"'-----~---~--··--~·--·~ --------~···-'··~- _____.,,., . ,..., 

Accuracv Glass and Mirror 
Acoustic Audio Video 
Acoustic Audio Video 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
lAPCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
APCO Construction 
Cell-Crete Flreoroofino 

: ITEM CONSOLIDATION 
JUNE 2008 

UN~:.· 
AMOUNT 

ITEM 
' -- ,~r - -

$ 45.000.00 208 
$ 6,936.00 586 
$ 6,936.00 740 
$ 29,128.50 29 
$ 55,638.83 104 
$ 21,010.00 106 
$ 89,735.00 181 
$ 68 890.69 443 
$ 55,621.96 597 
$ 42 807.79 751 
$ 2.541.80 752 
$ 3,323.22 754 
$ 14.646.55 756 
$ 648.95 780 
$ 5,167.35 781 
$ 3,470.35 782 
$ 5.903.10 783 
$ 318.498.60 784 
$ 1,313.00 785 
$ 7,717.30 786 
$ 287.20 787 
$ 4,103.44 788 
$ 523.05 789 
$ 125.00 790 
$ 1,122.75 791 
$ 465.90 792 
$ 1 354.81 793 
$ 1,314.10 794 
$ 676.26 795 
$ 812.04 796 
$ 1,612.80 797 
$ 900.45 798 
$ 1,151.50 801 
$ 1,187.50 802 
$ 575.86 807 
$ 34,200.00 126 

APCO CONSTR.UCTIO~ 
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SUBCONTRACTOR 
Cell-Crete Fireoroofim:i $ 
Cell-Crete Fireproofing $ 
Concrete Visions $ 
Concrete Visions $ 
Concrete V1Sions $ 

Concrete Visions $ 
Concrete Visions $ 
Concrete Visions $ 
Concrete Visions $ 
Deoendable Glass and Mirror $ 
Distinctive Marble $ 
O.istinctive Marble $ 

Executive Plasterina $ 
Executive PlasterinQ $ 
Helix Electric $ 
Helix Electric $ 
Helix Electric $ 
Helix Electric $ 
Helix Electric $ 
Helix Electric $ 
Helix Electric $ 
Helix Electric $ 
Helix Electric $ 
Helix Electric $ 
Helix Electric $ 
Helix Electric $ 
Helix Electric $ 
Helix Electric $ 
Helix Electric $ 
Helix Electric $ 
Helix Electric $ 
Hi-Tech Fabrication, Inc. $ 
Hi-Tech Fabrication, Inc. $ 
Hi-Tech Fabrication, Inc. $ 
lnsuloro Proiects $ 
lnsuloro Proiects J interstate Plumbina and Air 
Interstate Plumbino and Air $ 
Interstate PlumbinQ and Air $ 
Interstate Plumbino and Air $ 
Interstate Plumbini:1 and Air $ 
Interstate Plumbina and Air $ 
Interstate Plumbino and Air $ 
Interstate Plumbina and Air $ 

AMOUNT 

23,950.00 
12,979.00 
30,684.00 
28,500.00 
28,500.00 
28,500.00 

4.800.00 
65 377.00 
26,260.00 
18,215.00 
2 275.00 

11,515.00 
19 577.50 
58 732.50 
10 000.00 
7 000.00 
5,000.00 
6.000.00 

23.875.00 
19.100.00 
18 200.00 
18.200.00 

9 000.00 
9 000.00 
9,000.00 
9,000.00 

25 741.29 
24,967.86 
32,253.60 
23,029.25 
23,747.50 
49,500.00 
49 500.00 
76,730.00 
37,545.00 
37.545.00 
18.725.00 

5,402.00 
4,565.80 
5,402.00 
4 565.80 
1,050.56 
2 689.44 
3,501.88 

LINE 
ITEM 

204 
780 
116 
192 
196 
197 
451 
782 
785 
55 

460 
614 
476 
630 
414 
415 
416 
418 
425 
427 
429 
431 
433 
435 
437 
439 
793 
794 
797 
801 
802 
47 
124 
201 
473 
627 
65 
79 
81 

156 
158 
219 
221 
226 

APCr> CQM$TRUC110N 
Page'2 o'f'7r . ' ' 
•·' D3~D'.·9 

APCO-TR-EX0004-0085 

JA001969



SUBCONTRACTOR AMOUNT LINE 
ITEM 

Interstate Plumbina and Air $ 8,964.80 228 
Interstate Plumbing and Air $ 3 501.88 233 
Interstate Plumbina and Air $ 4,482.40 235 
Interstate Plumbina and Air $ 3,501.88 240 
lnterstate PlumbinA and Air $ 3,501.88 247 
Interstate PlumbinQ and Air $ 3,501.88 254 
Interstate Plumbina and Air $ 3,501.88 261 
Interstate Plumbina and Air $ 3,501.88 268 
lnterstate Plumbina and Air $ 1 050.56 275 
Interstate Plumbino and Air $ 37,812.50 282 
Interstate Plumbing and Air $ 21,865.00 295 
Interstate Plumbing and Air $ 111.21 297 
Interstate Plumbina.and Air $ 1,586.10 298 
Interstate Ptumbina and Air $ 13.199.80 299 
Interstate Plumbina and Air $ 2,405.80 300 
Interstate Plumbina and Air $ 386.80 305 
Interstate Plumbinq and Air $ 21 865.00 308 
Interstate Plumbina and Air $ 2 482.80 309 
Interstate Plumbina and Air $ 528.70 311 
Interstate Plumbina and Air $ 13 199.80 312 
Interstate Plumbina and Air $ 21,865.00 321 
Interstate Plumb1na and Air $ 2.482.80 322 
Interstate Plumbina and Air $ 1,057.40 324 
Interstate Plumbina and Air $ 13 199.80 325 
Interstate Plumbina and Air $ 21,865.00 334 
Interstate Plumbin!l and Air $ 620.70 335 
Interstate Plumbina and Air $ 528.70 337 
Interstate Plumbing and Air $ 13,199.80 338 
lnterstate Plumbina and Air $ 1,202.90 339 
Interstate Plumbina and Air $ 8,746.00 347 
Interstate Plumbing and Air $ 528.70 350 
Interstate Plumbina and Air $ 3,299.95 351 
Interstate Plumbing and Air $ 19,694.72 491 
Interstate Plumbing and Air $ 6,154.60 495 
Interstate Plumbina and Air $ 19,694.72 498 
Interstate Plumbina and Air $ 6.154.60 502 
Interstate Plumbina and Air $ 19 694.72 505 
Interstate Plumbina and Air $ 6,154.60 509 
Interstate Plumbing and Air $ 19,694.72 512 
Interstate Plumbina and Air $ 2,192.79 528 
Interstate Plumbing and Air $ 216.98 529 
Interstate Plumbina and Air $ 1.678.89 530 
Interstate Plumbing and Air $ 554.28 531 
Interstate Plumbina and Air $ 2,379.93 532 

APCO r.QhlSTRUCTIO: 
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SUBCONTRACTOR AMOUNT LINE 
ITEM 

Interstate Plumbina and Air $ 2,485.68 533 
Interstate Plumbina and Air $ 3 704.00 534 
Interstate Plumbina and Air $ 1,597.50 536 
Interstate Plumbing and Air $ 446.72 537 
Interstate Plumblna and Air $ 856.60 538 

' Interstate Plumbino and Air $ 3 036.00 540 
Interstate Plumbing and Air $ 2 192.79 541 
Interstate Plumbina and Air $ 216.98 542 
Interstate Plumbina and Air $ 554.28 543 
Interstate Plumbin~ and Air $ 6,346.48 544 
Interstate Plumbing and Air $ 2 485:68 545 
Interstate Plumbina and Air $ 446.72 549 
Interstate Plumbintt and Air $ 2,569.80 550 
Interstate Plumbina and Air $ 4,048.00 552 
Interstate Plumbino and Air $ 7,309.30 553 
Interstate Plumbina and Air $ 578.60 554 
Interstate Plumbino and Air $ 1 847.60 555 
Interstate Plumbing and Air $ 11,899.65 556 
Interstate Plumbina and Air $ 4,660.65 557 
Interstate Plumbing and Air $ 7,408.00 558 
Interstate Plumbina and Air $ 4 048.00 564 
interstate Plumbina and Air $ 5 847.44 565 
Interstate Plumbino and Air $ 578.60 566 
Interstate Plumbina and Air $ 1,847.60 567 
Interstate Plumbing and Air $ 63,464.80 568 
Interstate Plumbina and Air $ 24 856.80 569 
Interstate Plumbina and Air $ 14,816.00 570 
Interstate Plumbina and Air $ 446.72 573 
Interstate Plumbino and Air $ 5,139.60 574 
Interstate Plumbiml and Air $ 6,072.00 576 
Interstate Plumbina and Air $ 4 923.68 644 
Interstate PlumbinQ and Air $ 3,938.94 646 
Interstate Plumbing and Air $ 3,938.94 653 
Interstate Plumbina and Air $ 3 938.94 660 
Interstate Plumbina and Air $ 3,938.94 667 
Interstate Plumbing and Air $ 7,922.22 670 
Interstate Plumbina and Air $ 2,192.79 682 
Interstate Plumbing and Air $ 216.98 683 
Interstate Plumbino and Air $ 1,678.89 684 
Interstate Plumbina and Air $ 554.28 685 
Interstate Plumbina and Air $ 2,379.93 686 
Interstate Plumbina and Air $ 932.13 687 
Interstate Plumbina and Air $ 3,704.00 688 
Interstate Plumbina and Air $ 446.72 691 

APCO CONSTRUCTION 
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SUBCONTRACTOR AMOUNT LINE 
ITEM 

Interstate Plumbina and Air $ 3 426.40 692 
Interstate Plumbina and Air $ 4,048.00 694 
Interstate Plumbina and Air $ 2 192.79 695 
Interstate Plumbina and Air $ 216.98 696 
Interstate Plumbina and Air $ 1.478.08 697 
tnt$rstate Plumbing and Air $ 6,346.48 698 
Interstate Plumbina and Air $ 4,660.65 699 
Interstate Plumbina and Air $ 7,408.00 700 
Interstate Plumbina and Air $ 446.72 703 
Interstate Plumbina and Air $ 3,426.40 704 
Interstate Plumbina and Air $ 3,036.00 706 
Interstate Plumbina and Air $ 5,847.44 707 
Interstate Plumbina and Air $ 1,084.88 708 
Interstate Plumbina and Air $ 5,542.80. 709 
lnterstate Plumbing and Air $ 15 866.20 710 
Interstate Plumbina and Air $ 7 767.75 . 711 
Interstate Plumbina and Air $ 7,408.00 712 
Interstate Plumbina and Air $ 446.72 715 
Interstate Plumbina and Air $ 2 569.80 716 
Interstate Plumbina and Air $ 4,048.00 718 
Interstate Plumbina and Air $ 18,273.25 719 
Interstate Plumbiria and Air $ 1,808.13 720 
Interstate Plumbina and Air $ 4,619.00 721 
Interstate Plumbina and Air $ 19 832.75 722 
Interstate Plumbina and Air $ 27,963.90 723 
Interstate Plumbina and Air $ 11,112.00 724 
Interstate Plumbina and Air $ 446.72 727 
Interstate Plumbina and Air $ 3,426.40 728 
Interstate Plumbina and Air $ 4 048.00 730 
Interstate Plumbino and Air $ 5,456.72 787 
Interstate Plumbina and Air $ 77,965.35 788 
Interstate Plumbim:i and Air $ 12 848.86 795 
Interstate Plumbina and Air $ 15.428.80 796 
Jeff Heit Plumbina $ 155 125.00 86 
Jeff Heit Plumbing $ 49 404.68 86 
Jeff Heit Plumbina $ 73 295.00 163 
Jeff Heit PlumbinQ $ 24,004.68 163 
Jeff Heit Plumbina $ 20,622.00 307 
Jeff Heit Plumbina $ 20 622.00 320 
Jeff Heit Plumbina $ 20 622.00 333 
Jeff Heit Plumbina $ 20,622.00 346 
Jeff Heit Plumbina $ 28,167.00 354 
Jeff Heit Plumbina $ 72,393.00 576 
K & G Construction, Inc. $ 6,350.00 40 

TRUCTlON 
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SUBCONTRACTOR AMOUNT 

K & G Construction, Inc. $ 6,350.00 
K & G Construction Inc. $ 6,350.00 
K & G Construction Inc. $ 6,350.00 
K & G Construction, Inc. $ 6 350.00 
K & G Construction. Inc. $ 6,350.00 
K & G Construction, Inc. $ 6,350.00 
K & G Construction, Inc. $ 6,350.00 
K & G Construction Inc. $ 25,931.25 
K & G Construction Inc. .$ 25,931.25 
K & G Construction. Inc. $ 25 931.25 
K & G Construction, Inc. $ 25 931.25 
K & G Construction, Inc. $ 25,931.25 
K & G Construction Inc. $ 25,931.25 
K & G Construction. Inc. $ 25,931.25 
K & G Construction, Inc. $ 25,931.25 
Las Veaas Pioeline $ 15,600.00 
Las Veaas Phieline $. 50,835.60 
Las Veaas PioeHne $ 66,464.37 
Las Veaas Pioeline $ 292.930.95 
Nevada Prefab Enaineers $ 233 380.20 
Nevada·Prefab Enaineers $ 776,400.00 
Nevada Prefab Enaineers $ 70,159.00 
Professional Doors & Millworks $ 32 528.25 
Professional Rooflna Services (PRS) $ 15,773.80 
Professional Roofina Services (PR$) $ 15,773.80 
Sierra ·Reinforcina $ 86 099.00 
Sierra Reinforcina $ 103,347.00 
Sierra Reinforcina $ 4,030.00 
Sierra Reinforcina $ 118,062.00 
Sierra Reinforcina $ 10,461.00 
Sierra Reinforcina $ 2,500.00 
Sierra Reinforcina $ 22.455.00 
Sierra Reinforcina $ . 9 318.00 
The Masonrv Group $ 28,890.00 
The Masonrv Grouo $ 16,050.00 
The Masonrv Grouo $ 9 040.00 
The Masonry Grouo $ 12,465.00 
The Masonrv Grouo $ 12 465.00 
The Masonry Grouo $ 11 517.22 
ThvssenKrupp Elevator $ . 108,438.00 
ThVssenKruoo Elevator $ 102,788.00 
ThvssenKrupp Elevator $ 119,856.00 
Tri~CUv Drvwall $ 90,000.00 
Tri-Citv Drvwall $ . 100,000.00 

LINE 
ITEM 

41 
42 
43 
117 
118 
119 
120 
454 
455 
456 
457 
608 
609 
610 
611 

3 
752 
754 
756 
47 
124 
201 
626 
474 
628 
106 
781 
782 
783 
789 
790 
791 
792 
44 
121 
199 
458 
612 
807 
59 

136 
482 
56 

133 
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SUBCONTRACTOR AMOUNT LINE 
ITEM 

Tri-Citv Drvwall $ 224,750.00 209 
Tri-City Drywall $ 145,000.00 478 
Tri-Citv Drvwall $ 145,000.00 632 
Zittina Brothers Construction $ 20,500.00 54 
Zitting Brothers Construction $ 154,346.06 786 
Zitting Brothers Construction $ 17,108.55 798 

TOTAL: $ 6,619,337.58 

APCO CONS.TRUCI10M 
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Jul. \8. 2008 1:29PM lV PAVING 
No. '>003 P. 
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~ 

CONSTRUCTION 
3432 N. !Sth Ell:reet • North l..ea Vegas, NV 990:32 
Phone: (702) 734-0198 • Fax: £702)734-0398 
!=-mall: epcoconstruotlon.corn • NCL: 1456S 

July Ul, 2008 

~ 
YJA FACSlMil,E {702·614-0669) 
AND U.S. MAIL 

Mr. Alexander Edelstein, CEO 
Gemstone Development 
9121 W. Russell Road, Suite 117 
Las Vegas, Nevada 89148 

RE: MANHATTAN ~ST MIXED USE DEVELOPMENT 
APCO CONSTRUCTION - NOTICE OF INTENT TO STOP WORK 
DEADLINE: CLOSE OF BUSINESS, MONDAY, JULY 28. 2008. 

Dear: Mr. Edelstein: 

We have previously written to Gemstone regarding tlul biuance that is past due and 
outstanding for services provided by APCO Construction. (" APCO") for work on the Manhattan 
West Mixed Use Project(the "Project"). Specifically. Gemstone has foiled to payS3,434,396.SO for 
Application for Payment No. 8, Owner Draw No. 7, which was submitted to Gemst.one on June 20, 
2008, and was due no later than July 11, 2008 pIII!iUWJt to NRS 624.609(1). Accordingly, THIS 
LETI'ERSHALLSERVEASAPCO'SNOTICEOF'lNTENTTOSTOPWORKPURSUANT . 
TO NRS 624.606 THROUGH NRS 624.630, INCLUSIVE, UNLESS APCO IS PAID 'nm 
TOTAL AMOUNT OF S3,434,396.SO FOR ITS WORK ON Tim PROJECT,, 

.AJJ a reminder, NRS 624.609 provides that: 

1. Except as otherwise provided in subsections 2 and 4 end 
subsection 4 ofNRS 624.622, if an owner of real propeny enters, into 
a written or oral agreement with a prime contractor for the 
performance of work or thfl provision ofmaterl.als or equipment by 
the prune oonlrllctor, the owner must: 

(a) Pay the prime contractor on or before the date a 
paym~ is due pursuant to a schedule for payments eSlllblished in a 

Be-,MJY"\ 
EXHIBIT NO, :t... 
J.W. SEID CJ

1(</1J ZBCIOOl 151 

APC0-TR-EX0005-0001 
PL TF'S PROPOSED EXHIBIT 
NO. 5 
Case No. A571228 
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Ju 1. 18. 2008 1: 30PM LV rAVJNG No. 5003 P. 2 

Mr. Alexander Edelstein, CEO 
July 18, 2008 
APCO Construction's Notice of Intent to Stop Work 
Pnge2 

written agreement; or 
(b) If no such schedule is established or if the 

agreement is oml, pay tho prime contractor within 21 days after the 
date the prime contractor rrubmits a request for payment 

NRS 624.610 provides: 

1. If: 
(a) AI1 owner fails to pay the prime contractor in the 

time and manner required by subsection 1 or 4 of NRS 624.609; 

(c) After receipt of a notice of withholding given· 
pum:umt to subsection 3 ·or 4 ofNRS 624.609, the primo contractor 
gives the ownd' written notice pursuant to subsection 4 of NRS 
624.609 and thereby disputes in good faith and for reasonable cause 
the amouutwithheld or the condition or reason fur the withholding; or 

( d) Within 30 days after the date that a written request 
for a change order is submitted by the prime contractor to the owner, 
the owner falls to: 

(1) Issue the change order; or 
(2) If !he request for a change order is 

unreasODable or does not contain sufficient inf onnation to make a 
detenniruition, give written notice to the prline contractor of the 
reasons why the cbruige order is unreasonable or explain .that 
additional infommti.on and time are necessary to make a 
detennlnation, 
the prime contractor may stop work after giving written notice to the 
owner at least 10 days before stopping work. 

3. If an owner fails to issue a change older or give 
written notice to the prime contractor pursuant to the provisions of 
P!W£I2ph ( d) of subsection 1: 

(a) The agreement price must be increased by the 
amount sought in the request for a change order; · 

(b) The time for perfonnanco must be extended by1he 
amount sought in the request for a change: order; 

(o) The prune contractor may submit to the owner a 
bill or invoice for tho labor, materials, equipment or ~lees that are 

ZBCIOOI 152 

APCO-TR-EX0005-0002 

JA001976



(' 

.: 

jul. 18. 2008 1:30PM LV PAVJNG No. 5003 P. 3 

Mr. Alexander Edelstein, CEO 
July 18, 200& 
APCO Construction•s Notice of Intent to Stop Work 
Page3 

the subject of the request for a change order; and 
(d) The owner shall pay the prime contractor for such 

labor, materials, equipment or services w.lth the next payment made to 
the prune contractor. 

Progress Payments are addressed in Section 5.05 of the Oen.eral ComtructionAgreement .for 
OMP (the "Agreement"). While Seclfon 5.05 discusses the process for making and approving 
progress payments, there is no payment schedule set forth in the Aareement. Accordlnaly. pursuant 
to NRS 624.609(1 )(1> ). payment was due to APCO within 21-days of Its request for payment ( again, 
no Inter thRn July 11, 2008). To date, no payment bas been made. 

. . . .... APCO also understands that Gemstone may also seek to withhold a portion of the .payment 
due pursuant to NRS 624.609{3 ), as.setforth in yolll' letter ofJuly 2, 2008. As stated in ourn:spome 
of July 8, 2008, APCO disputes in good faith and for reasonable cause the ~ount withheld and the 
condition and reasons given for the withholding. In addition to the reasons set forth .in APCO's July 
8, 2008 letter, the proposed withholding is improper under the express te.tms QfNRS 624.609, 
Under NRS 624.609(2), if sufficient and actual good faith srounds for withholding h11d been 
asserted, Gemstone would only have been entitled to retain sums ''reasonably llecessinyto comet or 
repair any work which is the subject of the request for payment ...• " Gemstone's proposed 
withholding is not to correct or repair any work. The basis for the withholding set forth by Gemstone 
(to cover a speculative and self serving claim for liquidated dam.ages) is not one of the grounds set 
forth in the statute, and is therefore void and unenforceable under NRS 624.622(2). 

As a final matter, Gemstone bas failed to ~mplywith its duly to act in good faith by faiJln& 
to issue written chango orders, or otherwise dispute written requests fur cba.rige orders, within 30 
days as required pursuant to NRS 624.6IO(l)(d). As set forth in the statute, these change order 
requests are now pnrt of the Contract Sum, and the applicable Completion Periods are to be extended 
for the days sought. Moreover, please be advised that APCO will be submitting its invoice for the 
change order requests that are now part of the Contract Swn shortly and expect to receive payment 
from Gemstone with the nert payment that is to be made to APCO as requl.red under NR.S 624.610. 

If A.PCO has not been paid for Application for Payment No. 81 Owner Conatntction 
Draw No. 7, 1n the amount ofS3,434,.396.SO by the close ofbuaineu on Monday, July 28, 20081 

APCO reserves the ridit to stop work on the Project anytime after that date. While, APCO is 
willing to continue to work with Gemstone to get these issues resolved, APCO is :oot waiving its 

ZBClOOl 153 

APCO-TR-EX0005-0003 

JA001977



... 
(' 

Jul. 18. 2008 1: 30PM LV PAVING 

Mr. Alexander Edelstein, CEO 
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No. 5003 P. 4 

right to stop work any time after July 28, 2008, if APCO continues to work on tbe Project or 
otherwise attempts to resolvo these issuell with Gemstone. 

Thank you for your attention to this matt.er. 

Cc: Peter Smith, Gemstone 
Craig Colligan. Gemstone 
All Subcontractors 
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CCJNSTRLJC»J'"T"'!.c:JN 
:a:4,;3e N. 5m Z:Stri!MB&."" N=tl t.cel!. VillQialll., NV aao:92 
F'hon.;,s (?Oi,;;:) 734-01 Gt€! .. F.,.k; C70Q.)7':.s'l'4-03GI~ 
IE-r0tl>!I; "'poaoon,$!it;r, .. u:t1~ion .. oon, .,, NOL; 1 45.l!SS 

Mr, A~dm-Edelstein1 CEO 
Gemstone Develop!ll.ent 
9121 W. Rui~II~. Sui~ 117 
Las V ~gM, Nevadil ll9148 

RE: MA.NRAITANWli:S'.f ~lJSEl>~OPM'.EN'.t' 
APCO CONS~O'<trlQN •N&nci:ot~T,IDNTTO~A'm ~ 
DEAD~; TlffiR8.D:AY •. Ai'P"GiJS'l' 14, l008 

Dear: fl.'!r. F.d<:lstein: 

kl you~. ;ware, Qn July 11, 2008, ~u>CO provided Ge1mtt1>illil wi& ~u ~ ·thld 
~m.le:ss APCO 1'.'ml pllid me full !!ml}tmt af;la,434,:1!16 by close i:n'~ onM~ .. fu1y 2l!, 
200il,ilia!.AJlCOwouldstopwmkontht:Projcot·~hl!llfail~tQmffl.Ml.pa~!md 
hils: lm.properl;•withheid !203~1.%4.29¥ qite }i!ivlns no eoo41hllh oq:ir~ SUI~ basis :tbT 
wtthholding the piyment Ai; a ~h1 AP<!.O ls stopping work~ .the .Milnb&~ W~t t>wject 
;;iffeoove. unmca/arety. 

InoociilitintoM'of?pl~·W<.~ollihl}projcc~APCO•b!Ms~im•lsto~thc 
COilmt<ltj)QfrlUll/lt tl:l'NRS 624,tilO(Z), 'l'ID8 ~~IDUJ;.SER~AS~~·SNOTICE 
QF11'l'rlNTTO'I'ER1\i!NA~~~ffAN'!1.'m~C()NS~ON 
AG~m roR mB YVM:UANT m ·~ 0ij.to, ~o~ ~ Q,Mso, 
INCLUSIVE. P~f1'0~?~4):FN~IZ4~1~ THEA~~!~ 
BE nRMINATED Afl OE .iH1G!'.fff I4, l~&.B. . 

Notking h.\1rel.u shru! be ~a to lim~t or wlliv~~ oth~r righ~, eti\hm ~!' ~n Hi!it 
AJICO .may have under sratmacy 01 ®mu.ton fo;w, 

II! 
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Mf.Al~B~CEO 
1uiy28.2®8 
.WCO .Ooostruotien!Notioo oflntt.ltt T~ TtJmitiat.eCo~ 
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Ct:: Pett'«~ G~one 
~com~~ 
At!Suwo~ 
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CONSTRLJCTICJN 
;'.3482 N. E)th St-reel," North Las Veges, NV B8d3e. 
Phone: (702) 734-01S9 • Fax: (702)784-0896 
E~rnall: apoooon!i't:!'uc1;ion. oorn " NCL: 14683 

VIA F ACSIMILli: (102-6:J,4··0662) 
AND CEIUlFlED MAIL 

Mr. Alexander Edelstein, CEO 
Gemstone Developmep.t 
9121 W. Russell Road, Suite 117 . 
Las Vegas, Nevada 89148 

August 11, 2008 

RE: MANHA.TIAN WEST MIXED USE DEVELOPMENT 
APCO CONS1RUCTION • NOTICE OF INTENT TO STOP WORK 
DEAnLlNE: CLOSE OF BUSINESS, THURSDAY, AUGUST 21, 2008 

Dear Mr. Edelstein: 

On July 18, 2008,.APCO Construction submitted its Progress Payment for June 2008 
pursuant to the tenns of the General Construction Agreement for GMP, dated September 6, 
2007, in the amount of $6,566,720.38, This number has since been adjusted on your submittal to 
the lender to reflect $5,409,029.42 currently due APCO Construction. We understand this 
number reflects certain upward adjustments to change orders made after the Progress Payment 
was submitted on July 18, 2008. Pursuant to NRS 624.609(1), this payment was due on or 
before August 8, 2008. By way of a good faith agreement extended by APCO Construction to 
Peter Smith, this deadline was extended for three (3) days as a result of what were intended to be 
"good faith" efforts to fully resolve certain change order issues. While APCO Constmction does 
not feel at this time that Gemstone participated in good faith, we will nevertheless honor our 
commitment to you to extend the deadline, Accordingly, and pursuant to the aforementioned 
statute and agreement, deadline for payment of the June Progress Payment was close of business 
Monday, August 11, 2008. 

As a reminder, NRS 624.609 provides that: 

1. Except as otherwise provided in subsections 2 and 4 and subsection 4 of 
NRS 

6'24.6221 if an oM:1.er ofreaJ property enters info a written or oral agr,eement 
with a prime contractor for the p,erformance of work or the provision of 
materials or equipment by the prim~ contmctor, the owner must: 

(a) Pay the prime contractor on or before the dllte a payment is due 
p1u·sua:nt. to a schedule for payments established ill a written agreement; or 

(b) Ifno sneh schedule jg e,stablished or if the agreement is -0ral, pay 
the prime e-0ntrMforwitWn 21 days after the date the prime contractol· 
submits a request for payment. 
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Alex Edelstein 
APCO/Gemstone 
August 1 L 200B 

Progress Payments are addressed in Section 5.05 of the General Construction Agreement 
for Glv.f.P. While Section 5. 05 discusses the process for making Wl.d approving progr~ss 
payments, there is no payment schedule set forth in the Agreement. Accordingly, pursuant to 
NRS 624.609(1)(b), payment was due to APCO within:Zl days, plus the 3-day exrension, of its 
request for payment (again, no later than August 11, 2008). To dot.e, no payment has been made. 

fu review of your August 6, 2008 correspondence you have provided a '1Vithholding 
breakdown" wherein you have given notice of your intent to withhold $1,770,444.28, allegedly 
pursuant to NRS 624.609(3) and Section 5.05(d) and 5.05(f)(vii) of the Agreement. · · 

Unfortunately, and as hes become the recurring practice of Gemstone, you have once 
again ·grossly and incorrectly misapplied not only the clear meaning ofNRS 624.609(3), but also 
Section 5.0S(d) of your own Agreement. 

Specifically, NRS 624.609(3) stiltes~ 

3. If, pursull)lt to subparagraph (2) or (3) of paragraph (a) of subsection 2 or 
paragraph (b) of .subsection 2, an owner intends to withhold any amount from a 
payment to be made to a prime contractor, the owner must give, on or before the 

' date the payment is .due. a written notice to the prime contractor of any amount that 
will be withheld. The written notice of withholding must! 

(a) Identify the amount of the request for payment that will be withheld from 
. the pri:me contractor. 

(b) Give a reasonably detailed expfanation of the conditlon or the reason the 
owner will withhold that amount, including, without lhuitation, a specific 
reference to the provision or section of the agreement, and any documents 
relating thereto, and the applicable building code, law or regulation with 
which the prime contractor has failed to comply; and 

(c) Be signed by an i,uthorized agent of the owner. 

While you have met the "technical" requirements enumerated in 3(a)(b) and (c), you 
failed to recognize that this Section is only applicable if it is being applied pursuant to ·. 
subparagraph (2) or (3) of subsection 2 or paragraph (b) of subsection 2. 

For reference, those sections state as follows: 

1. If an O\''i'ller has complied with subsection 3, the owner may: 
(a) Withhold from any paYJnent to be made to the prime contractor: 
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AP CO/Gemstone 
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(1) A retention amount that, if the owner rs authorized to 
withhold a rete:ntion amount pursuant to the .agreement, 
must not exceed 10 percent of the amount of the payment to 
· be made; 

(2) An aruount equal to the sum of the 'Value of: 
(I) Any work or labor that has not been performed or 
materials or equipment that bas not been furnished for 
which payment is being sought, llllless the agreement 
otherwise alfows or 1·equires sueb a pllytttent to be made; 
and 
(Il)Costa and expenses reasonablj' necessary tp correct or 
repmr·any wo:rkwhieh is the subject of thereq:uest for 
payment and which is not materially in ·C!OW.pliance w:ith the 
agreement to the e,c.tent that suc:h costs and e:f:pe»:Ses exceed 
·50 percent of the retention amount withheld punua)lt to 
pars.gt'apb (1); and 

(3) The aw.ount the owner has paid or is required to pay 
pursuant to ah official notice from a state agency or 
employee b~efit trust fund, for which ~he owner is or may 
:reasonably be liable for the prime contractor or bis lower~ 
tiet<ed subcontract?rS 'in i.iccord:anct! with Chapter 608; 612~ 
616A to 6160, inclusive, or 617 ofNRS; and 

(b) Require as fl condition precedent to the payment of any amount 
due, lien releases furnished by the prime contractor and his lower

. tiered s'llbcontractors and suppliers in accordance with the 
provisions of paragraphs (a) and ( t) of subsection 5 of NRS 
108.2457. . 

We see nothing within your Notice which indicates APCO Constntction has failed to 
perl'orm any work, or provide materials in compliance with the Agreement, nor any 
documentation supporting, "costs and expenses reasonably necessary to correct or repair my 
work which is the subject of the re.quest for payment". Likewise> you have -advaneed no 
documentation showing that you have paid, or are required to pay a state agency or employee 
heneflt trust fund onAPCO Construction's behalf 

Quite simply, your reliance upon NRS 624.609(3) as referenced in your August.6, 2008· 
Notice is not only misguided, but toU:11Iy without merit. · 

AB to your reliance on Sectio11 5.05(d) of the Agreement, we f md nothing within your 
August 6, 2008 Notice which documents, much Jess even remotely supports the applicability of · · 
any subsection of 5.05(d) of the Agreement. Your reliance on this contractual provision', like 
your reliance on NRS 624.609(3), is misguided and without merit 
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f'inally, your reliance on Section 5;05(:f)(vii) is applicable to only a limited number of 
submitted cb1mge orders, That seetlon provides: 

(f) Subject to other provisions of the C(J:ntract Documents, the amount of 
each Progress Payment shall be computed as follows: 
(vii) enbtraet amounts, if an)', (A.) for which the Architect bas 
withh6ld or nullified a Certificate for .Payment as provided in Section 
9.5 of the AIA General Conditions or (B) that are disputed by . 
· Developer. 

· APCO Construction recognizes· Gemstone's contractual right to withhold from the 
Progress Payment any and all amounts to which it has P. leg'ili right to dispute. To that end, the 
followillg chan~ orders and amounts ·are acknowledged as being in dispute per your letter dated 
August 6, 2008, and subject to withholding from the June Progress Payment; 

Total in Dispute: 

c.o. 10.1 - $134,615.78 
c.o. 15 • $ 10,640.70 
C.O, 16- $ 17,756.55 
c.o. 25 - $ 18,348.75 
c.o. 26 - $ 561,039.66 
c.o. 27 - $ 252,521.25 
co. 28 - $ 41,108.40 

. $1,036,031.09 

As has been previously submitted, and argued at length by both. sides, APCO 
Construction is statuto:dly entitled to payment on any change order that Gemstone has not, within 
30 days of suhmissj9n. provided written notice of why the change order was unreasonable o.r 
explain why additional time or1nfonnation was. necessary io make a determination. Contrary to 
your belief, a vague. and materially ambiguous email referencing unspecified change orders does 
not give rise to the cleady de.fined statutory requirements imposed upon Gemstone. 

NRS 624.610 provides:·· 
2. If:· 

(a) An owner fails to pay the prime contr!lctor in the time and :manner 
required by mbsectfon l or 4 of NRS 624.609; 

(c) After receipt of a notice of withholding given pursuant to 
subsection 3 or 4 of NRS 624,609, the prime contractor gives foe owner 
written notice pursuant to subsection 4 of !'-,.'RS 624.609 imd thereby dispute.,· 
in good faith. ·and for reasonable· cause the amount withheld or the condition 
or reason for the withholding; o:r . 

( d) Within 30 days after the date that a written request for a change 
order is submitted by the p:rbne contractor to the owner, the owner fails to: 

(1) Issue the change order; or 
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(2) If the request for a change order is u.nreaso.nable or does 
not contain sufficient information to :make ft dete.rroinatfo.n, give written 
notice to the prime contractor of the reasons why the change order is 
unreasonable or e:tplflin that additional information and time are necessatj' 
to :make a determination, the prime contractor may stop work after giving 
written notice to the owner at least 10 days before stopping work. 

3. If an owner fails to issue a change order or give written notice to 
the prime contractor pn.tsuant to the provisions of pangrapll ( d) of 
subsection 1: · 

(a) The agreement price must by increased by the amount sought in 
the request for a change order; 

(b) The time for performance must be extended by the amount sought . 
in the reqnes~ for a change order; 

· (c) The prime contractor may sub:niit to the owner a bill or invoice 
for the labor, niaterinls, equipment or senriees that are the subject of the 
request for a change O);'der; and 

(d) The owner shall pay the prime contractor for such labor, 
materfaJgt equipment or servkes with the next payment made to the 
prime contractor. 

While you have stated your belief that Gemstone will prevail on this issue based upon its 
strained interpretation of the statute and its presumed knowledge of the legislative intent of same, 
APCO affirmatively asserts its right to pay,!llent pursuant to the clear and unambiguous language 
ofNRS 624.610(3). Accordingly. the following change orders are deemed accepted and shall be 
included in the June Progress Payment; 

C.0.2-
C.0.5-
C.0.6-
C.O. 7 -
C.O. 8-
C.O. 11" 
C.0.14-
C.O. 18 -
c.o. 20-
C.O. 21-

Total Approved Pursuant-to NRS 624.610(3): 
Less retention: 

$108,514.35 
$ 72,877.35 
$123,965.10 
$318,498.60 
$ 27,573.00 
$162,063.36 
$ 10,984.05 
$ 2,625.00 
$ 23,577.75 
$ 9,783.90, 
$860,462.46 
$ 86,046.00 
$774,416,46 
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Based on the foregoing, APCO Construction recognizes Gemstone's authority to 
withhold from the June Progress Payment, pursuant to Section 5.05(f)(vii) of the Agreement, the 
amount of $1,036,031.09, which constitutes change orders which are legitimately disputed by 
Owner. No other withholdings are recognized. As such, tlte correct ame1m( fl.{ tlie June 
Proc..re~s Payment shouM, !Je $6,J 83,44S.:U. As of lhis date, Gemstone bas failed and/or refused 
to pay the June Progress Payment. 

THIS LETTER SHALL SERVE AS APCO'S NOTIC:E OF INTENT TO STOP 
WORK PURSUANT TO NRS 624.606 THROUGH NRS 624.630, lNCLUSNE) UNLESS 
APCO IS PAID THE TOTAL AMOUNT OF $6,183,445.24 FOR ITS woruc' ON THE 
PROJECT. 

IF APCO CO:NSTRUCTION HAS NOT BEEN PA1D J.?OR PAYMENT NO. 9, 
OWNER CONSTRUCTION DRAW NO. 8, IN THE AMOUNT OF $6,183;445,24 

.BY ... CLOSE OF .. BUSINESS_ ON TIIURSDAY, AUGUST .21, .-20081 APCO . 
CONSTRlJCTION RESERVES THE RIGHT TO STOP WORK ON THE PROJECT· 
ANYflM]; AFTER THAT DATE. 

As we have previously demonstrated, APCO Construction will continue to work with 
Gemstone lo resolve the various issues affecting this project, however we will not waive our 
right to sfop work MY time after August 21, 2008. We trust you Will give this Notice appropriate 
attention. 

cc: Peter Smith, Gemstone 
Craig Colligan, Ge:rn.st9ne 
Randy Nickerl 
Joe Pelan 
All Subcontractors 

Sincerely, 

J •SM. BARK.ER., 
;6o:i:porate Counsel 

/ 
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GEMSTONE DEVELOPMENT WEST ---10:~. 
August 15, 2008 

Via E-mail and Overnight Courier 

Randy Nicker! 
APCO Construction 
3432 N. 51h Street 
Las Vegas, NV 89032 

RE: ManhattanWest Phase I Termination for Cause 

Randy: 

Pursuant to the ManhattanWest General Construction Agreement for GMP !lhe 
"Agrntzment"J, dated September 6, 2007. between Gemstone Development 
West, Inc. ["Gemstone") and Asphal1 Producls Corporation [".t.E£Q"), and the 
Grading Agreement (the "Grading Agreemenl"), dated April 17. 2007, between 
Gemstone and APCO. APCO is currently constructing Buildings 2, 3, 7. 8, and 9 of 
the Project ("~"). Pursuant to the letter dated August 6, 2008. Gemstone 
previously removed Buildings 1. 4, 5, 6, 10, 11, and 12 of the Project ["Phase !I") 
from APCO's scope of work effectively terminating the Agreement and the 
Grading Agreement with APCO for Phase 11. Consequently, the current scope of 
the Agreement and the Grading Agreement only includes the completion of 
construction for Phase I. 

Unless otherwise noted. all section references are to the Agreement. All 
capitalized terms used in Sections A and C of this lefter that are not defined 
herein shall have the meaning ascribed to them in the Agreement. All 
capitalized terms used in Section B of this letter that are not defined herein shall 
have the meaning ascribed to them in the Grading Agreement. 

1. Notice of Termination With Cause and Opportunity to Cure. Pursuant to 
Section l 0.02, Gemstone is hereby providing APCO 48 hours notice that 
Gemstone will terminate the Agreement with cause for the reasons set forth in 
Sections A(4) and (5) of this letter (''Termination for Cause") unless the breaches 
are remedied to Gemstone's satisfaction within 48 hours. 

2. Timing ofTermlnatlon. Pursuant to Section l0.02{b). Gemstone may terminate 
the Agreement as set forth in Sedions I0.02{a) li-v) immediately {collectively the 
"Immediate Terminotioh Breaches"). Gemstone, however. is providing APCO 48 
hours to cure the breaches prior to termination. If the breaches are not cured to 
Gemstone's satisfaction within 48 hours. this notice shall also serve as seven days 
notice following the 48 hours without any further written notice from Gemstone. 

9121 WEST RUSSEll ROAD. SUfTE 117 LAS VEGAS. NV 89148 P: 702.614.3193 F: 702.614.0669 GEMSTONEOEVCOM 

'· 

,. 
! 

12418 

APCO-TR-EX0013-0001 

PL TF'S PROPOSED EXHIBIT 
NO. 13 
Case No. A571228 

JA001988



Further. pursuant to Section l0.02(a)!vi). APCO has breached the 
Agreement and is hereby given 48 hours to cure such breaches that are not 
Immediate Termination Breaches (the "Curgb!e S.regches"J. Should the Curable 
Breaches not be cured to Gemstone's satisfaction within 48 hours, the 
Agreement shall be terminated as to the Curable Breaches without further 
written notice and this letter shall serve as the required seven days notice 
pursuant to the Agreement. 

3. No Waiver of Breach. Section 12.09 sets forth the following: 

12.09 Waivers and Non-Waiver of Remedies. No waiver by 
Developer of any provision hereof shall be deemed a waiver of any 
other provision hereof or of any subsequent breach by General 
Contractor of the same or any other provision. Developer's 
consent to or approval of any act shall not be deemed to render 
unnecessary the obtaining of Developer's consent to or approval 
of any subsequent act by General Contractor. Developer's failure 
to declare a breach of this Agreement for a particular default by 
General Contractor shall not be a waiver of any preceding or 
subsequent breach by General Contractor. Unless expressly stated 
otherwise in this Agreement, nothing in this Agreement shall limit the 
rights and remedies available to any party for any breach. of this 
Agreement by the other party. 

Gemstone has delayed issuing this termination notice in a good faith effort to 
amicably resolve its issues with APCO's lack of performance. Pursuant to Section 
12.09, however, Gemstone's willingness to cooperate and provide APCO 
repeated opportunities to improve its performance will not be construed as a 
waiver of any Immediate Termination Breaches or any Curable Breaches. 

4. Immediate Termination Breaches. 

{a) Section 10.02(a) Iii provides that Gemstone may terminate fhe Agreement 
with cause if APCO fails to supply enough properly skilled workers as set forth in 
Article II or fails to supply enough proper materials or manpower to complete 
any portion of the Work pursuant to the Schedule. As set forth below, APCO 
breached Section 10.02 ! a) (i). 

(I) Since the commencement of drywall hanging, APCO has failed to 
provide the number of drywall hangers required pursuant to Section 2.15. 

(Ii) During the placement of rebar, APCO failed to supply the number 
of ironworkers necessary to complete that work pursuant to the Schedule. 

{iii) During the pouring of the concrete foundations, APCO failed to 
supply 1he number of concrete workers necessary to complete that work 
pursuant to the Schedule. 

2 
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(lv)APCO failed to supply the rebar necessary to complete the rebar 
installation pursuant to the Schedule. 

{v) APCO failed to supply the structural steel necessary to complete 
the framing of Buildings 2. 3. and 7 pursuant to the Schedule. 

{vi)APCO failed to supply the glass curtain wall necessary to complete 
the installation of the Building 7 frn;:ade pursuant fo the Schedule. 

(vii) APCO is currently behind schedule and despite numerous 
requests from Gemstone, APCO has refused to take steps to bring construction 
activities back onto schedule. 

(b) Section 10.02(aJ {ii) provides that Gemstone may terminate the 
Agreement with cause and without a cure period if APCO fails "to make 
payment to Third-Party Service Providers for materials or labor in accordance 
with this Agreement and the respective agreements between General 
Contractor and such Third-Party Service Providers." Pursuant to a letter, dated 
July 31, 2008, addressed to Gemstone and APCO, the legal counsel to 
ThyssenKrupp Elevator; Inc. ("Thvsser:tKrupi;:l") demanded immediate payment of 
$897,476 for amounts overdue pursuant to the contract between APCO and 
ThyssenKrupp. Based on this letter and the well-documented fact that 
ThyssenKrupp halted its work on Buildings 2 and 3 tor several weeks due to non
payment, APCO failed to make payments to this Third-Party Service Provider 
pursuant to the respective agreement between APCO and ThyssenKrupp. 

(c) Section 10.02(a)(iii} provides that Gemstone may terminate the 
Agreement with cause if APCO persistently "disregards laws, ordinances, or rules, 
regulations, or orders of a public authority having jurisdiction". As set forth below, 
APCO breached Section l 0.02(al(iii). 

{I) NRS 624.301 (4) prohibits the willful "failure or refusal without legal 
excuse on the part of a licensee as a contractor to prosecute a construction 
project or operation with reasonable diligence, thereby causing material injury to 
another". Despite well-documented notices from Gemstone and as set forth in 
detail throughout this letter. APCO has repeatedly failed to take the steps 
necessary to prosecute the completion of the Project, and such failure hos 
caused material injury to Gemstone in the form of interest, costs. increased 
expenses. and damage to its reputation and sales efforts. 

(II} NRS 624.301 (5) prohibits the willful "failure or refusal without legal 
excuse on the part of a licensee to comply with the terms of a construction 
contract or written warranty, thereby causing material injury to another." 
Despite well-documented notices from Gemstone and as set forth in detail 
throughout this letter, APCO has repeatedly failed to comply with the terms of 
the Agreement, and such failure has caused material injury to Gemstone in the 
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form of interest costs, increased expenses. and damage to its reputation and 
sales efforts. 

(iii) NRS 624.301 l prohibits the willful "failure and prejudicial departure 
from or disregard of plans or specifications in any material respect without the 
consent of the owner or his authorized representative and the person entitled to 
have the particular construction project or operation completed in accordance 
with the plans and specifications." As set forth throughout this letter, APCO has 
repeatedly disregarded the Contract Drawings. The most blatant example of 
APCO's breach of this statute was APCO's unilateral decision to conduct the 
pour of the Building 8 and 9 podium without installing the stud rails. Such stud 
rafls were expressly required by the Contract Documents. but despite well
documented knowledge of this requirement, APCO still conducted the pour 
without installing the stud rails. 

(lv)The 2005 Clark County Fire Code Section 8.14.1.2 and Section 
8.14.1.2.1 prohibit the installation of combustible materials in a concealed space 
unless such space is equipped with its own fire sprinklers. Gemstone's consultant 
made APCO aware of this prohibition during the initial framing of Phase I. APCO 
ignored this warning. Consequently, APCO did not properly coordinate the 
submittal process and work related to such concealed spaces. As a result. Third
Party Service Providers installed combustible materials in concealed spaces that 
do not contain fire sprinklers. 

(v) NRS 624.3014 and the Nevada State Contractors Board prohibit 
general contractors from using subcontractors that are not properly licensed for 
the work for which they are engaged. APCO hos engaged Jeff Heit Plumbing 
to install the fire sprinkler system tor Phase I. Pursuant to the Nevada State 
Contractors Board, Jeff Heit Plumbing's license is limited to work worth an 
aggregate of $950,000. According to the Schedule of Values, Jeff Heit 
Plumbing's engagement is for $2,387,000. Consequently, APCO has violated NRS 
624.3014 by engaging a subcontractor without a proper license to do the 
required work. 

(d) Section 10.02(a}(iv) provides that Gemstone may terminate the 
Agreement with cause if APCO fails "to provide the revised Schedules as 
required by Sections 4.01 (e) and (f)". As set forth below. APCO breached 
Section 10.02(a)(iv). 

(I) Pursuant to Section 4.01 (e}, APCO ls required to deliver a two week 
look-ahead schedule in a format reasonably acceptable to Gemstone. First, 
Gemstone repeatedly requested that APCO use a standard construction 
scheduling program for such look-ahead. This request was not unreasonable 
because at the time that such request was made APCO already owned and 
occasionally used such a program. Despite this reasonable request, both Shown 
Bowne and Fred Dilley refused to adopt such program during their respective 
tenures as the Project Manager and insisted on using an Excel worksheet that 
lacked all forms of precedent tracking and coherency. Second, after a few 
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weeks of providing this inadequate two-week schedule, Shawn Bowne stopped 
delivering this two week look-ahead entirely. Thereafter, despite well
documented requests from Gemstone, no two-week schedule was delivered for 
several months, and the Schedule suffered dramatic setbacks. Currently, some 
form of two week look-ahead schedule is prepared in a standard construction 
scheduling program; however, such schedule is not consistently delivered to 
Gemstone. 

(ii) Pursuant to Section 4.01 (f), APCO must update the Schedule on a 
monthly basis until the applicable Building Completion. A separate copy of 
each updated Schedule must be posted at the Project Site and delivered to 
Gemstone. Despite well-documented requests from Gemstone. APCO has 
consistently failed to meet this requirement. 

(e) Section 10.02(a)!v) provides that Gemstone may terminate the 
Agreement with cause if APCO fails "to conduct any meetings as required by 
Section 2.02(f)". Pursuant to a letter from APCO to Gemstone, dated June 20, 
2008. APCO claimed that Gemstone had added 36 sheets to the Contract 
Documents (the "?6 Sheet Claim'1). Pursuant to a letter from Gemstone to 
APCO, dated July 23, 2008. Gemstone requested additional information related 
to the 36 Sheet Claim. No such information has been delivered. Upon learning 
that APCO had based Change Order 11 on such claim, Gemstone delivered an 
e-mail to APCO more than two weeks ago requesting a meeting to investigate 
and discuss the 36 Sheet Claim. To date, despite repeated attempts by 
Gemstone to schedule such meeting, APCO has not complied. Furthermore, 
pursuant to an e-mail dated August 6, 2008, from APCO to Gemstone. the 
general counsel for APCO's parent company set forth the following: "I see no 
point for further meetings or discussions between us relative to the pay apps or 
change orders and will now refer all matters to our counsel. APCO will not attend 
Fridays meeting ... " 

5. Curable Breaches. Section 10.02{a)(vi) provides that Gemstone may 
terminate the Agreement with cause if APCO "breaches any provision of this 
Agreement and fails to cure such breach within 48 hours of receiving written 
notice of such breach from Developer.'' This letter constitutes 48 hours written 
notice that all breaches must be cured by APCO to Gemstone's satisfaction prior 
to the end of August 17, 2008: 

{a} Pursuant to Section 1.01, the list of exclusions, express inclusions. and 
documents set forth on Exhibit A are incorporated into the Agreement as the 
Contract Documents. Pursuant the Glossary of Defined Terms. the term "Work" 
means the construction and services required by the Contract Documents. 
Pursuant to Section 2.02(a), APCO was required to engage the Third-Party 
Service Providers to perform the Work. Pursuant to several well-documented 
instructions to the Third-Porty Service Providers, APCO intentionally failed to 
engage the Third-Party Seivice Providers to perform all of the Work. and then 
failed lo inform Gemstone of the Work that APCO had unilaterally excluded from 
the bids when the GMP was being negotiated. This behavior is an obvious 
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breach of the Agreement. It is also an act of dishonesty that likely cons1itutes 
fraud. 

(b) Pursuant to Section 9.01 (b), upon receipt of an order from Gemstone to 
prepare a Change Order, APCO must "prepare. execute. and submit" to 
Gemstone the corresponding Change Order setting forth the work to be 
performed, any corresponding increases or decreases to the Contract Sum, 
changes to the Completion Period, and an estimate of the applicable Change 
Order Fee. In late 2007, Gemstone was interested in splitting eight of its C-2 units 
into two separate units (the "C2 Split"). In order to make an informed decision, 
APCO was instructed to provide Gemstone with an estimate per unit to 
complete the C2 Split. In response. on December 11. 2007 APCO provided a 
written price of $4. 150.00 per unit to perform the plumbing work associated with 
the C2 Split (the "APCOPctc;;e"). The APCO Price was represented as being 
based on hard numbers from the corresponding subcontractors. Based on the 
APCO Price, the combined total price for the plumbing work associated with the 
C2 Split should be $33,200.00. Based on the APCO Price, Gemstone decided to 
implement the C2 Split. Pursuant to APCO's Change Order #53. the actual cost 
of the plumbing associated with the C2 Split is nine times the $4, 150.00 price 
previously given by APCO to Gemstone while Gemstone was making a decision 
regarding the viability of the C2 Split .. In addition, pursuant to a written 
correspondence from the plumbing subcontractor to APCO, APCO did not 
receive such subcontractor's price for the plumbing work associated with the C2 
Split until after the APCO Price was given to Gemstone. Furthermore. upon 
receiving the correct price from such subcontractor. APCO did not notify 
Gemstone of the problem despite the fact that the corresponding work on the 
C2 Split had not yet been commenced. In light of this material failure by APCO 
and the damage that it caused to Gemstone, Change Order #53 must be 
adjusted to reflect the APCO Price. 

(c) Pursuant to Section 2.01 [a). APCO agrees to "(i) complete the Work. (iiJ 
furnish efficient business administration and superintendence, and (iii) use its best 
efforts to complete the Project in the be.st and soundest way and in the most 
expeditious and economical manner consistent with the interest of Developer." 
It is well documented that APCO has failed to maintain the Schedule. 
coordinate the efforts of the Third-Party Service Providers, submit shop drawings 
for review in a timely manner, ensure the delivery of necessary materials, respond 
to requests for change order revisions, and respond to requests tor deductive 
change orders and value engineering initiatives. These failures constitute a 
breach of Section 2.01 (a). 

(d} Pursuant to Section 2.02(b}, within 10 days of APCO's execution of each 
Third-Party Agreement. APCO must deliver to Gemstone such agreement as well 
as such Third-Party Service Provider's company name. company principal's 
name, billing address, contact information. project manager's name. 
superintendent's name. and contractor license number. As of the date of this 
letter, Gemstone does not have several of the Third-Party Agreements and much 
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of the above required infomiafion. Consequently, APCO has breached Section 
2.02(bj. 

{e) Pursuant to Sedion 2.02(c), APCO was only permitted to use Third-Party 
Service Providers who have demonstrated the ability to provide good 
workmanship and have provided evidence of being in a financially stable 
position. It is well-documented that Concrete Visions. Inc. did not have the 
ability or the financial means to complete the work for which APCO engaged it. 
It is also well-documented the Jeff Heit Plumbing does not have the ability to 
complete the work for which APCO engaged it. 

{f) Pursuant to Section 2.03(a). APCO was required to review the Contract 
Documents in a timely and comprehensive manner to ascertain the 
requirements of the Project. Based on (i) the June 20. 2008, letter from APCO to 
Gemstone, (ii) APCO's submissions of numerous Change Orders for Work that is 
clearly included in the GMP. {iii) APCO's improper instructions to the Third--Party 
Service Providers during the bidding process, (iv} APCO's repeated coordination 
mistakes, and (v) APCO's repeated failure to submit RFls in a timely manner, 
APCO failed to review the Contract Documents in a timely and comprehensive 
manner to ascertain the requirements of the Project. 

(g) Pursuant to Section 2.04(a}, APCO was responsible for reviewing the 
Contract Drawings to "insure that the Contract Documents are consistent with 
each other and adequately describe the Work", and to the extent that problems 
existed, APCO was responsible for getting them resolved at no cost to 
Gemstone. Based on the lack of coordination among the Third-Parly Service 
Providers and the submission of RFls after commencement of the Work 
underlying such RFls, APCO breached Section 2.04(a). Furthermore. APCO's 
repeated submission of Change Orders related to problems that arose because 
of APCO's failure to perform pursuant to Section 2.04(a) is a further breach of 
Section 2.04(a). 

(h) Pursuant to Section 2.04(c), APCO was required to take field 
measurements, verify field conditions, and carefully compare such field 
measurements and conditions to the Contract Documents. In direct breach of 
this provision, APCO poured the footers for Buildings 8 and 9 in the wrong 
location because the proper field measurements were not taken in advance. As 
a result. costly and time-consuming adjustments had to be made. Furthermore, 
because APCO failed to make the proper field calculations, the mistakes made 
in the grading of Buildings 2, 3, and 7 were not discovered until the excavation 
for the footers was started. As a result, APCO thought the grading was 
completed when in fact several feet of excavation was stfll required. 
Consequently, when the problem was discovered during the excavation of the 
footers, several weeks were lost waiting for the completion of the grading that 
wcis supposed to have already been completed weeks earlier. 

(I) Pursuant to Section 2.05{a}, APCO must notify Gemstone, within 72 hours 
of discovery, of anything that will affect the Completion Period or the Contract 
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Sum. To date, APCO has not yet submitted requests for additional time 
associated with the vast majority of the submitted Change Orders. Furthermore, 
on several occasions, APCO has waited for months to submit Change Orders 
thal should have been known to APCO during the review of the Contract 
Documents required by Sections 2.03 and 2.04. 

(j) Pursuant to Section 2.0S{c), APCO may not make changes to the design 
of the Project without the prior written consent of Gemstone. By knowingly not 
installing the stud ra~s in the podium of Buildings 8 and 9, APCO changed the 
design without prior written consent of Gemstone. Furthermore, by altering the 
design of the HY AC and plenums in Buildings 8 and 9. APCO changed the 
design without prior written consent of Gemstone. 

(k) Pursuant to Section 2.05[c), Gemstone's share of any value engineering 
savings are due as a credit against the Progress Payment immediately following 
Gemstone's approval of the underlying changes. To date, Gemstone has 
initiated and approved several value engineering savings but no credits have 
been issued. 

(I} Pursuant to Section 2.06(a), APCO is "solely responsible for obtaining any 
and all approvals, permits, fees, bonds, ficenses, and inspections of the various 
government agencies, utility providers, or any other third-parties ... " To date, 
APCO has repeatedly failed to comply with this provision. Furthermore. APCO 
has actually demanded delay days based on its incorrect assertion that 
Gemstone was required to deliver the corresponding permits in a timely manner 
and foiled to do so. 

{m} Pursuant to Section 2.06[d), APCO shall give notices and comply 
with laws, ordinances, rules, regulations and lawful orders of public authorities 
relating to the Project. As set forth in Section A(4)(c} of this letter, APCO has 
breached this provision. 

(n) Pursuant to Section 2.07(e). Services shall only be performed by APCO 
and qualified Third-Party Service Providers. As set forth in Sections A(4)(c)(v) and 
A(S)(e) of this letter, APCO has breached this provision. 

{o) Pursuant to Section 2.07(h), APCO shall review, approve. and submit to 
Gemstone for approval. Final Working Drawings, product data, samples and 
similar submittals required by the Project or Contract Documents with reasonable 
promptness and in such sequence as to avoid delay in the Work or in the 
activities of Gemstone or any Third-Party Service Provider. Pursuant to the well
documented submission dates, during the construction of the podiums, APCO 
often submitted RFls and shop drawings for work immediately before and even 
during the construction of the Work set forth in such RFls and shop drawings and 
then demanded an immediate response from Gemstone and its design team. 

(p} Pursuant to Section 2.07(i), APCO shall perform no portion of the Work 
requiring submittal and review of Final Working Drawings, shop drawings, project 
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data, samples or similar submittals until the respective submittal has been 
approved by Gemstone. Such Work shall be in accordance with approved 
submittals." Pursuant to the well-documented submission dates, during the 
construction of the podiums, APCO often submit1ed RFls and shop drawings for 
Work during the construction of the Work set forth in such RFls and shop 
drawings. Thereafier, when as a result of such breach mistakes were made by 
APCO. APCO submitted Change Orders demanding that Gemstone pay for 
APCO's mistakes. 

(q) Pursuant to Section 2.07(n), APCO must provide doily reports to 
Gemstone. Such daily reports have not been consistently made available to 
Gemstone by APCO. 

(r) Pursuant to Section 2.07(0), upon receipt of a written request from 
Gemstone, APCO must provide to Gemstone, within 24 hours, a copy of any 
correspondence or agreements with any Third-Party Service Provider. Despite 
repeated written requests from Gemstone, APCO has repeatedly failed to 
comply with this provision. 

(s) Pursuant to Section 2.07(r), APCO shall be responsible for any cutting, 
fitting or patching required to complete the Work or to make ifs parts fit together 
properly. Despite this provision, APCO submitted Change Order 00016.1 which 
requests $8,592.65 for the inclusion of headers. blocking, end nailing, and straps 
for duct penetrations through shear walls that have always been shown on the 
Contract Documents. In addition, the detail for the header to be used at such 
locations has, as well, always been in the Contract Documents. In short, the 
Contract Documents called for this integration, and pursuant to Section 2.07(r), 
APCO must pay for it. 

(t) Pursuant to Section 2.08{a), APCO shall keep Gemstone informed, on a 
regular and consistent basis, of the progress and quality of the Work and shall 
inform Gemstone within 48 hours of APCO's discovery of any fault or defect in 
the Work. APCO has repeatedly breached this agreement by failing to disclose 
the existence of faults in the Work. Furthermore, APCO hos compounded this 
repeated breach by repeatedly concealing the existence of faults in the Work in 
response to direct questions from Gemstone. 

(u) Pursuant to Section 2.08[b), APCO shall be responsible to Gemstone for 
acts, errors and omissions of APCO's employees, and parties in privity of contract 
with APCO. who perform a portion of the Work,including the Third-Party Service 
Providers and those in privity of contract with such parties. In direct breach of 
this provision, APCO hos submitted several Change Orders based on Work that 
resulted from errors and omissions by Third-Porty Service Providers. 

(v) Pursuant to Section 2.08(d), APCO shall be responsible for all costs 
(including engineering fees) assoclated with Work that fails to conform to the 
Contract Documents and such Work must be completed fast enough to avoid 
negatively impacting the Schedule. APCO has foiled to pay outstanding 
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invoices in the amount of $61,527.50 for remedial work done by Gemstone's 
structural engineer. Furthermore, the remedial work required by APCO's failure 
to include the stud rails in the Buildings 8 and 9 podium was not completed fast 
enough to ovoid negative impact to the Schedule. 

(w)Section 2.09(0) sets forth three stages in the Work at which APCO shall 
inspect and approve in writing the work as of such stage and such written 
approvals shall be delivered to Gemstone prior to commencement of the 
subsequent construction stage. One of these three stages has been completed, 
but no such inspections or written approvals have been delivered. 

(x} Pursuant to Section 2.13(a), APCO is required to have a minfmum level of 
fulltime staffing. APCO has consistently foiled to meet this minimum level 
especially with regard to the number of superintendents and assistant 
superintendents. 

(y) Pursuant to Section 2.13(d). upon the written request of Gemstone, APCO 
shall provide the resumes of any APCO employee associated with the Project. 
Despite well-documented written requests from Gemstone, APCO has failed to 
comply with this Section 2. l 3{d) requirement. 

(z) Pursuant to Section 2.131d), Gemstone may, "by providing a reasonable 
written explanation, require the removal" of any APCO employee associated 
with the Project. Pursuant to an e-mail, dated August 8, 2008, Gemstone 
required the removal of Brian Benson and set forth a reasonable written 
explanation for such removal. In an e-mail, dated August 8, 2008, APCO 
responded that it would not comply with Gemstone's request, and Brian Benson 
was not removed. 

(aa) Pursuant to Section 2. l 4(a). APCO is responsible for the proper 
installation of the Upgrades. APCO has repeatedly failed to take the steps 
necessary to generate the Change Orders and Purchase Orders necessary to 
complete the proper installation of the Upgrades. In light of this consistent failure 
and at the express written request of APCO, Gemstone is currently generating 
such Change Orders and Purchase Orders for APCO: however, pursuant to 
Section 12.09, such help from Gemstone does not waive this breach by APCO. 

(bb) Pursuant to Section 2.15, there are express minimums for the 
number of drywall hangers that must be present in each Building during the time 
that any drywall is being hung. Pursuant to Gemstone's daily inspections, APCO 
has consistently failed to meet these minimums. 

(cc) Pursuant to Section 2.16, upon a failure of APCO to provide the 
Services. Gemstone has the right to correct such deficiencies directly and 
charge all reasonable and related costs to APCO. On each occasion that 
Gemstone tried to correct APCO's deficiencies pursuant to Section 2.16, APCO 
refused to cooperate. and as a result Gemstone was unable to make the 
desired corrections. 
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(dd) Pursuant to Section 4.02, Gemstone shall determine if APCO is 
maintaining the Schedule. To the extent that Gemstone determines that the 
Work is behind Schedule on any given BuHding, APCO shall deliver, within 48 
hours, a make-up schedule setting forth the actions that APCO will undertake to 
get the corresponding Work back on Schedule prior to the next Monthly Review 
(the "Recovery flgo"). Aside from a basic comparison of the Work completed 
versus the Schedule, there are no qualifications related to Gemstone's right to 
demand a Recovery Plan. Gemstone has consistently given proper notice to 
APCO that APCO is not maintaining the Schedule, and APCO has consistently 
failed to deliver the Recovery Plan. Furthermore. at the last meeting regarding 
APCO's failure to maintain the Schedule, APCO claimed that it was not failing to 
meet the Schedule based on its incorrect and unsubstantiated assumption that 
APCO was entitled to delay days and expressly refused to deliver any Recovery 
Schedule. This refusal is an express unmitigated breach of Section 4.02. 

(ee) Pursuant to Section 4.02, any additional costs associated with the 
additional manpower and overtime necessary to execute any Recovery Plan will 
be borne by APCO. Despite repeated requests from Gemstone, APCO refused 
to assume the costs associated with the additional manpower and overtime 
necessary to execute any Recovery Plan. 

(ff) Pursuant to Section 4.02, in the event that at any Monthly Review, 
Gemstone determines that APCO has failed to (a) deliver the revised schedules 
pursuant to Sections 4.01 (e) or (f), provide a requested Recovery Plan. or perform 
the Work set forth in any Recovery Plan pursuant to such Recovery Plan, 
Gemstone has the express right to immediately engage and supervise 
supplemental licensed third-party service providers to augment the performance 
of the Work, and the cost of such supplemental third-party service providers shall 
be paid by APCO as an offset to the subsequent Progress Payment. On each 
occasion that Gemstone attempted to engage such third-party service 
providers, APCO refused to cooperate, and as a result, Gemstone was unable to 
engage such third-parties. 

(gg) Pursuant to Section 5.02(a), any costs that are not approved by a 
Change Order as provided in Section 9.01 and would cause the GMP to be 
exceeded shall be paid by APCO without reimbursement or contribution by 
Gemstone, including, for purposes of example and not limitation, costs arising 
from unforeseen ground conditions, foul1y coordination, errors or omissions in the 
Contract Documents, unexpected encounters with service mains, bad weather. 
industrial unrest, shortages of labor and materials, insolvency of suppliers and 
Third-Party Service Providers, fire, storm. or earthquakes. Despite this express 
language. APCO hos submitted and repeatedly demanded payment of 
Change Orders related to costs arising from unforeseen ground conditions, foul1y 
coordination, errors or omissions in the Contract Documents, and unexpected 
encounters with service mains. In fact, APCO has given notice of its intent to 
stop the Work unless Gemstone agrees to such Change Orders despite the fact 
that their submission by APCO is a direct breach of Section 5.02(a). 
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(hh) Pursuant to Section 5.02(a), the GMP includes all allowances, 
overhead. costs, general terms and conditions. general contractor fees and 
profits related to the Work and the Project Despite this express language to the 
contrary, APCO has consistently submitted Change Orders based on the 
unsupported, but commonly made. argument that such Change Orders were 
not included in APCO's allowances forihe Project. 

(ii) Pursuant to Section 9.01 (b), upon receipt of an order from Gemstone to 
prepare a Change Order, APCO must "prepare. execute, and submit" to 
Gemstone the corresponding Change Order setting forth the work to be 
performed, any corresponding increases or decreases to the Confract Sum, 
changes to the Completion Period, and an estimate of the applicable Change 
Order Fee. APCO repeatedly submitted Change Orders that (i) were not 
executed. (ii) failed to describe the work to be performed, (iii) miscalculated the 
increases to the Contract Sum, (iv) miscalculated or failed to calculate the 
corresponding changes to the Completion Period, and/or (v) miscalculated the 
applicable Change Order Fee. Despite repeated requests for revisions from 
Gemstone, APCO failed to correct the above problems. To date several 
Change Orders submitted with one or more of the above problems have yet to 
be corrected and re-submitted by APCO. Notwithstanding this breach by 
APCO, APCO is threatening to cease its Work on the Project until such Change 
Orders are approved by Gemstone. 

UJ) Pursuant to Section 9.02, APCO may not submit Change Orders related to 
additional Work that was caused by APCO's negligent performance of its 
responsibilities including its responsibility to review the Contract Documents 
including, without limitation, any soils reports and hydrology studies. Despite this 
provision. APCO continues to submit and demand payment of Change Orders 
that are precluded by the above provision. 

(kk) Pursuant to Section 9.02, APCO shall not be entitled to any Change 
Orders or adjustment in the Contract Sum made necessary by any unforeseen 
conditions including. without limitation. unforeseen gaps in or coordination issues 
arising from the Contract Drawings. Again, despite this provision, APCO 
continues to submit and demand payment of Change Orders that are 
precluded by the above provision. 

(II) Pursuant to Article XI. APCO is required to resolve any disputes arising out 
of or relating to the Agreement pursuant to a well-defined procedure that 
involves mediation by the architect, mediation pursuant to the rules of the 
American Arbitration Association, and finally arbitration pursuant to the rules of 
the American Arbitration Association. In each instance where a dispute has 
arisen, APCO has ignored these express provisions for dispute resolution and 
relied exclusively on its statutory right to cease the Work and give notice to 
terminate fhe Agreement. Regardless of APCO's statutory rights, APCO is 
required to follow the dispute resolution procedures set forth in the Agreement, 
and to date, APCO has failed to do so. 
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B. Termination of fhe Grad log Agreemtmt, 

l. Termination With Cause. Pursuant to Section 10.01 of the Grading 
Agreement, Gemstone is hereby terminating the Grading Agreement with cause 
for the reasons set forth in Section 3 below. 

2. No Waiver of Breach. Section 11.11 of the Grading Agreement sets forth the 
following: 

11.11 Waivers. No waiver by either party of any provision hereof 
shall be deemed a waiver of any other provision hereof or of any 
subsequent breach by General Contractor of the same or any 
other provision. Developer's consent to or approval of any act 
shall not be deemed to render unnecessary the obtaining of 
Developer's consent to or approval of any subsequent act by 
General Contractor. Developer's failure to declare a breach of this 
Agreement for o particular default by General Contractor shall not 
be a waiver of any preceding or subsequent breach by General 
Contractor. 

In a good faith effort to amicably resolve its issues with APCO's lack of 
performance, Gemstone has delayed issuing this terminaifon notice as long as 
possible. Pursuant to Section 11.11 of the Grading Agreement, however. 
Gemstone's willingness to cooperate and give APCO repeated opportunities to 
improve its performance will not be construed as a waiver of any breach. 

3. Cause for Termination. 

(a) Pursuant to Section 2.06 of the Grading Agreement. APCO was 
required to perform or have performed the Work necessary to complete the 
grading pursuant to the Contract Documents and the Schedule. APCO and its 
grading Subcontractor failed to read the notes on the civil drawings. As a result 
of this oversight, (i) the second level of parking for Buildings 2 and 3 was not 
initially excavated and (ii) Building 7 was not excavated to the proper depth. 
This mistake was not discovered until several weeks later during the excavation 
for the footers. As a result. several weeks were lost waiting for the completion of 
the grading that was supposed to hove been completed weeks earlier. The 
above mistake is also on obvious breach of several other provisions of the 
Grading Agreement. including, without limitation, the following: [A) Section 
2.02[a) which requires the engagement of competent Subcontractors; (Bl 
Section 2.03(a) which requires APCO to review the Contract Documents; (C) 
Section 2.06(e) which requires APCO to coordinate the construction means and 
methods; and (D) Section 2.07(c) which requires that the Work be free from 
faults. 

(b) Pursuant to Section 2.04(a) of the Grading Agreement, APCO must 
keep Gemstone informed, on a regular and consistent basis, of the progress and 
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quality of the Work and shall inform Gemstone within 48 hours of APCO's 
discovery of any fault or defect in the Work. APCO failed to inform Gemstone of 
lhe above mistakes made by APCO in connection with the grading. Gemstone 
learned about these mistakes from its civil engineer. 

(c) Pursuant to Section 2.08 of the Grading Agreement, APCO must 
complete the Work pursuant to the Schedule. APCO failed to complete the 
Work pursuant to the Schedule, and this failure delayed the entire Project. 

c. Actions Required Upgn Termination. 

1. Return of Documents. Pursuant to Article VI, all documents related to the 
Work and the Project including documents that were furnished or obtained by 
APCO !including, without limitation, any drawings, specifications, or designs) are 
the sole property of Gemstone. Consequently, all permits issued to APCO in 
connection with the Project are also the property of Gemstone. APCO is 
directed to safeguard all Project Documents and return them to Gemstone in 
the event of termination. 

2. Possession of the Project Site. Pursuant to Section l0.02{bl(i), Gemstone 
shall take possession of the Project Site and everything on i1 in the event of 
termination. 

3. Assignment of Third-Party Agreements and Permits. In the event of 
termination, and pursuant to Section 10.04, (a) all Third-Party Agreements shall be 
assigned to Gemstone and (b) APCO must execute and deliver all documents 
and take all such steps as Gemstone may require for the purpose of fully vesting 
in Gemstone the rights and benefits of such assigned Third-Party Agreements. 

Please feel free to contact me with any questions. 

Sincerely, 

14 
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CHRONOLOGICAL APPENDIX OF EXHIBITS 

 

Date Description 
Bates 

Number 
Volume(s) 

06-24-09 Helix Electric’s Statement of 

Facts Constituting Lien and 

Third-Party Complaint 

JA000001- 

JA000015 
1 

08-05-09 APCO’s Answer to Helix’s 

Amended Statement of Facts 

Constituting Notice of Lien and 

Third-Party Complaint  

JA000016 – 

JA000030 
1 

04-26-10 CAMCO and Fidelity’s Answer 

and CAMCO’s Counterclaim 

JA000031- 

JA000041 
1 

07-02-10 Order Striking Defendant 

Gemstone Development West, 

Inc.’s Answer and 

Counterclaim and Entering 

Default 

JA000042- 

JA000043 
1 

06-06-13 APCO’s Limited Motion to Lift 

Stay for Purposes of this Motion 

Only; (2) APCO’s Motion for 

Summary Judgment Against 

Gemstone Only; and (3) 

Request for Order Shortening 

Time 

JA000044- 

JA000054 
1 

Exhibit 1 – Affidavit of Randy 

Nickerl in Support of (I) APCO’s 

Limited Motion to Lift Sta for 

Purposes of this Motion Only; (2) 

APCO’s Motion for Judgment 

Against Gemstone Only 

JA000055- 

JA000316 
1/2/4/5/6 

Exhibit 2 – Findings of Fact and 

Conclusions of Law and Judgment 

in Favor of APCO Construction 

Against Gemstone Development 

West, Inc. Only 

 

 

JA000317- 

JA000326 
6 
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Date Description 
Bates 

Number 
Volume(s) 

06-13-13 Docket Entry and Minute Order 

Granting APCO’s Motion for 

Summary Judgment Against 

Gemstone 

JA000327 6 

08-02-17 Peel Brimley Lien Claimants’ 

Motion for Partial Summary 

Judgment Precluding Defenses 

Based on Pay-if-Paid 

Agreements and Ex Parte 

Application for Order 

Shortening Time  

JA000328- 

JA000342 
6 

Exhibit 1 – APCO Construction’s 

Answers to Helix Electric of 

Nevada, LLC’s First Request for 

Interrogatories 

JA000343- 

JA00379 
6 

Exhibit 2 – Camco Pacific 

Construction Company, Inc.’s 

Responses to Helix Electric of 

Nevada, LLC’s Interrogatories 

JA000380- 

JA000392 
6 

08-21-17 APCO Construction’s 

Opposition to Peel Brimley Lien 

Claimants’ Partial Motion for 

Summary Judgment Precluding 

Defenses Based on Pay-if-Paid 

Agreements 

JA000393- 

JA000409 

 

6/7 

Exhibit A – Excerpt from 30(b)(6) 

Witness for Helix Electric of 

Nevada, LLC taken July 20, 2017 

JA000410- 

JA000412 
7 

09-28-17 Peel Brimley Lien Claimants’ 

Reply to Oppositions to Motion 

for Partial Summary Judgment 

Precluding Defenses Based on 

Pay-if-Paid Agreements 

JA000413- 

JA00418 
7 

11-06-17 Peel Brimley Lien Claimants’ 

Motion in Limine Nos. 1-6  

 

 

JA000419- 

JA000428 
7 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 1 – Notice of Entry of 

Order 

JA000429 

JA000435 
7 

Exhibit 2 – Amended Notices of 

30(b)(6) Deposition of Camco 

Pacific Construction Company, 

Inc. from Cactus Rose 

Construction, Inc., Fast Glass, 

Inc.’s, Heinaman Contract 

Glazing, Inc. and Helix Electric of 

Nevada, LLC’s 

JA000436- 

JA000472 
7/8 

Exhibit 3 – Excerpt from David E. 

Parry’s Deposition Transcript 

taken June 20, 2017 

JA000473 

JA00489 
8 

Exhibit 4 – Cactus Rose 

Construction, Inc.’s First Set of 

Request for Admissions to Camco 

Pacific Construction 

JA00490 

JA000500 
8 

Exhibit 5 – Fast Glass, Inc.’s First 

Set of Request for Admissions to 

Camco Pacific Construction 

JA000501- 

JA000511 
8 

Exhibit 6 – Heinaman Contract 

Glazing, Inc.’s First Set of 

Request for Admissions to Camco 

Pacific Construction 

JA000512- 

JA000522 
8 

Exhibit 7 – Helix Electric of 

Nevada, LLC’s First Set of 

Request for Admissions to Camco 

Pacific Construction 

JA000523- 

JA000533 
8 

11-06-17 Helix Electric of Nevada’s 

Motion in Limine Nos. 1-4 

JA000534- 

JA000542 
8 

Exhibit 1 – Notice of Entry of 

Order 

JA000543- 

JA000549 
8 

Exhibit 2 – Helix Electric of 

Nevada, LLC’s Amended Notice 

of 30(b)(6) Deposition of APCO 

Construction 

JA000550 

JA000558 
8/9 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 3 - Excerpts from Brian 

Benson Deposition Transcript 

taken June 5, 2017 

JA000559 

JA000574 
9 

Exhibit 4 – Excerpts from Mary Jo 

Allen’s Deposition Transcript 

taken July 18, 2017 

JA000575- 

JA000589 
9 

11-06-17 APCO Construction, Inc.’s 

Omnibus Motion in Limine  

JA000590 

JA000614 
9 

Exhibit 1 – Second Amended 

Notice of taking NRCP Rule 

30(b)(6) Deposition of Person 

Most Knowledgeable for Zitting 

Brothers Construction, Inc. 

JA000615- 

JA000624 
9 

Exhibit 2 – Zitting Brothers 

Construction, Inc.’s Motion for 

Partial Summary Judgment 

Against APCO Construction 

JA000625- 

JA000646 
9 

Exhibit 3 – Excerpts from Samuel 

Zitting’s Deposition Transcript 

taken October 27, 2017 

JA000647- 

JA000678 
9/10 

Exhibit 4 – Statement of Facts 

Constituting Lien on Behalf of 

Buchele, Inc. 

JA000679- 

JA000730 
10 

Exhibit 5 – Subcontract 

Agreement dated April 17, 2007 

JA000731- 

JA000808 
10/11 

Exhibit 6 – Subcontract 

Agreement dated April 17, 2007 

JA000809- 

JA000826 
11/12 

Exhibit 7 – Email from Mary 

Bacon dated October 16, 2017 

JA000827- 

JA000831 
12 

Exhibit 8 – Email from Mary 

Bacon dated October 17, 2017 

JA000832- 

JA000837 
12 

Exhibit 9 – Email from Eric 

Zimbelman dated October 17, 

2017 

JA000838- 

JA000844 
12 

Exhibit 10 – Special Master 

Report, Recommendation and 

District Court Order 

JA00845- 

JA000848 
12 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 11 – Plaintiff in 

Intervention, National Wood 

Products, Inc.’s Initial Disclosures 

Pursuant to NRCP 16.1 

JA000849- 

JA000856 
12 

Exhibit 12 – Plaintiff in 

Intervention, National Wood 

Products, Inc.’s First 

Supplemental Disclosures 

Pursuant to NRCP 16.1 

JA000857- 

JA000864 
12 

Exhibit 13 – Amended Notice of 

Taking NRCP Rule 30(b)(6) 

Deposition of Person Most 

Knowledgeable for Helix Electric 

of Nevada, LLC  

JA000865- 

JA000873 
12 

Exhibit 14 – Excerpts from Helix 

Electric of Nevada, LLC’s 

30(b)(6) Witness Deposition 

Transcript taken July 20, 2017 

JA000874- 

JA000897 
12 

11-14-17 Camco Pacific Construction 

Company, Inc.’s Opposition to 

Lien Claimants’ Motions in 

Limine Nos. 1-6 

JA000898- 

JA000905 
12 

Exhibit A – Nevada Construction 

Services Cost Plus GMP Contract 

Disbursement Agreement 

JA000906- 

JA000907 
12 

Exhibit B – Scott Financial 

Corporation’s April 28, 2009 

letter to the Nevada State 

Contractor’s Board 

JA000908- 

JA000915 
2/13 

Exhibit C – E-mail from Alex 

Edelstein dated December 15, 

2008 Re: Letter to Subs 

JA000916- 

JA000917 
13 

Exhibit D – Camco Pacific’s letter 

dated December 22, 2008 

JA000918- 

JA000920 
13 

Exhibit E – Order Approving Sale 

of Property 

JA000921- 

JA000928 
13 
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Date Description 
Bates 

Number 
Volume(s) 

11-14-17 APCO Construction, Inc.’s 

Opposition to Helix Electric of 

Nevada, LLC’s Motions in 

Limine Nos. 1-4 

JA000929- 

JA000940 
13/14 

Exhibit 1 – Excerpts from the 

Deposition Transcript of Mary Jo 

Allen taken July 18, 2017 

JA000941- 

JA000966 
14/15/16 

Exhibit 2 – Helix Electric’s 

Manhattan West Billing/Payment 

Status through August 2008 

JA000967- 

JA000969 
16/17 

Exhibit 3 – Excerpts from the 

Deposition Transcript of Andrew 

Rivera taken July 20, 2017 

JA000970- 

JA000993 
17/18/19 

11-14-17 Helix Electric of Nevada’s 

Opposition to APCO 

Construction’s Omnibus 

Motion in Limine  

JA000994- 

JA001008 
20 

Exhibit 1 – Excerpts from the 

Deposition Transcript of Brian 

Benson taken June 5, 2017 

JA001009- 

JA001042 
20 

Exhibit 2 - Excerpts from the 

Deposition Transcript of Brian 

Benson taken June 5, 2017 

JA001043- 

JA001055 
20 

Exhibit 3 – Special Master Order 

Requiring Completion of 

Questionnaire 

JA001056- 

JA001059 
20 

Exhibit 4 – Excerpts from the 

Deposition Transcript of the 

30(b)(6) Witness for Helix 

Electric of Nevada taken July 20, 

2017 

JA001060- 

JA001064 
20 

Exhibit 5 - Excerpts from the 

Deposition Transcript of David E. 

Parry taken June 20, 2017 

JA001065 

JA001132 
20/21 

11-15-17 APCO Construction, Inc.’s 

Reply in Support of its Omnibus 

Motion in Limine  

JA001133 

JA001148 
21 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 1 – Special Master Report 

Regarding Discovery Status 

JA001149- 

JA001151 
21 

Exhibit 2 – Notice of Taking 

NRCP Rule 30(b)(6) Deposition 

of the Person Most 

Knowledgeable for Zitting 

Brothers Construction, Inc. 

JA001152- 

JA001160 
21 

12-29-17 Notice of Entry of Order 

Granting Peel Brimley Lien 

Claimants’ Motion in Limine 1-

6 

JA001161- 

JA001169 
22 

12-29-17 Notice of Entry of Order 

Granting in Part and Denying in 

Part Helix Electric of Nevada, 

LLC’s Motion in Limine 1-4  

JA001170- 

JA001177 
22 

12-29-17 Notice of Entry of Order 

Granting in Part and Denying in 

Part APCO Construction’s 

Omnibus Motion in Limine  

JA001178- 

JA001186 
22 

01-03-18 Notice of Entry of Order 

Granting Peel Brimley Lien 

Claimants’ Motion for Partial 

Summary Judgment Precluding 

Defenses Based on Pay-if-Paid 

Agreements 

JA001187- 

JA001198 
22 

01-04-18 Motion for Reconsideration of 

Court’s Order Granting Peel 

Brimley Lien Claimants’ Partial 

Motion for Summary Judgment 

to Preclude Defenses based on 

Pay-if-Paid provision on an 

Order Shortening Time  

JA001199- 

JA001217 
22 

Exhibit 1 – Subcontract 

Agreement (Helix Electric of 

Nevada, LLC) 

JA001218- 

JA001245 
22/23/24 

Exhibit 2 – Subcontract 

Agreement (Zitting Brothers) 

JA001246- 

JA001263 
24 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 3 – Subcontract 

Agreement (CabineTec) 

JA001264- 

JA001281 
24/25 

Exhibit 4 – Amended Notice of 

Lien  

JA001282- 

JA001297 
25 

Exhibit 5 - Amended NOL JA001298- 

JA001309 
25 

Exhibit 6 – Notice of Lien  JA001310- 

JA001313 
25 

Exhibit 7 – Order Approving Sale 

of Property 

JA001314- 

JA001376 
25/26 

Exhibit 8 – Order Releasing Sale 

Proceeds from Court Controlled 

Escrow Account 

JA001377- 

JA001380 
26 

Exhibit 9 – Order Denying En 

Banc Reconsideration 

JA001381- 

JA001385 
26 

Exhibit 10 – Order Granting Peel 

Brimley Lien Claimants’ Motion 

for Partial Summary Judgment 

Precluding Defenses Based on 

Pay-if-Paid Agreements 

JA001386- 

JA001392 
26 

Exhibit 11 – Notice of Entry of 

Findings of Fact and Conclusions 

of Law and Judgment 

JA001393- 

JA001430 
26 

Exhibit 12 – Order Big D 

Construction Corp.’s Motion for 

Attorney’s Fees, Costs and 

Interest Pursuant to Judgment 

JA001431- 

JA001435 
26 

Exhibit 13 – Appellant’s Opening 

Brief (Padilla v. Big D) 

JA001436- 

JA001469 
26 

Exhibit 14 – Respondent’s 

Answering Brief 

JA001470- 

JA001516 
26/27 

Exhibit 15 – Appellant’s Reply 

Brief (Padilla v. Big D) 

JA001517- 

JA001551 
27 

01-09-18 Peel Brimley Lien Claimants’ 

Opposition to APCO 

Construction’s Motion for 

Reconsideration of Order 

JA001552- 

JA001560 
27 
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Date Description 
Bates 

Number 
Volume(s) 

Granting Partial Summary 

Judgment Precluding Defenses 

Based on Pay-if-Paid 

Agreements 

01-10-18 Reply in Support of Motion for 

Reconsideration of Court’s 

Order Granting Peel Brimley 

Lien Claimants’ Partial Motion 

for Summary Judgment to 

Preclude Defenses Based on 

Pay-if-Paid Provisions on an 

Order Shortening Time  

JA001561- 

JA001573 
27 

01-12-18 Joint Pre-Trial Memorandum 

[for APCO Construction, Inc., 

the Peel Brimley Lien Claimants 

and National Wood Products, 

LLC ONLY] 

JA001574- 

JA001594 
27/28 

Exhibit 1 – Exhibit List APCO JA001595- 

JA001614 
28 

Exhibit 2 – Helix Trial Exhibits JA001615- 

JA001616 
28 

Exhibit 3 – Exhibit List Plaintiff in 

Intervention National Wood 

Products, Inc. 

JA001617- 

JA001635 
28 

Exhibit 4 – Cactus Rose Trial 

Exhibits 

JA001636- 

JA001637 
28 

Exhibit 5 – Heinaman Trial 

Exhibits 

JA001638- 

JA001639 
28 

Exhibit 6 – Fast Glass Trial 

Exhibits 

JA001640- 

JA001641 
28 

Exhibit 7 – SWPPP Trial Exhibits JA001642- 

JA001643 
28 

Exhibit 8 - Order Granting in Part 

and Denying in Part APCO 

Construction's Omnibus Motion 

in Limine  

JA001644- 

JA001647 
28 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 9 - Amended nunc pro 

tunc order regarding APCO 

Construction, Inc.'s Omnibus 

Motion in Limine No. 7 

JA001648- 

JA001650 
28 

Exhibit 10 - Order Granting in Part 

and Denying in part Helix Electric 

of Nevada, LLC’s Motions in 

Limine 1-4 (Against APCO 

Construction) 

JA001651- 

JA001653 
28 

Exhibit 11 - order granting Peel 

Brimley Lien Claimants' Motion 

in Limine Nos.1-6 (against Camco 

Pacific Construction, Inc.) 

JA001654- 

JA001657 
28 

Exhibit 12 - Order Granting 

Plaintiff in Intervention, National 

Wood Products, Inc.’s Motion in 

Limine  

JA001658- 

JA001660 
28 

Exhibit 13 - Order Granting Peel 

Brimley Lien Claimants' Motion 

for Partial Summary Judgment 

Precluding Defenses Based on 

Pay-if-Paid Agreements 

JA001661- 

JA00167 
28/9/29 

01-17-18 Transcript Bench Trial (Day 1)1 JA001668- 

JA001802 
29/30 

Trial Exhibit 1 - Grading 

Agreement (Admitted) 

JA001803- 

JA001825 
30 

Trial Exhibit 2 – APCO/Gemstone 

General Construction Agreement 

(Admitted) 

JA001826- 

JA001868 
30 

Trial Exhibit 3 - Nevada 

Construction Services /Gemstone 

Cost Plus/GMP Contract 

Disbursement Agreement 

(Admitted) 

JA001869- 

JA001884 
30 

 
1 Filed January 31, 2018 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 4 - APCO Pay 

Application No. 9 Submitted to 

Gemstone (Admitted) 

JA001885- 

JA001974 
30/31/32 

Trial Exhibit 5 - Letter from J. 

Barker to A. Edelstein re: APCO’s 

Notice of Intent to Stop Work 

(Admitted) 

JA001975- 

JA001978 
32 

Trial Exhibit 6 - Letter from J. 

Barker to A. Edelstein re: APCO’s 

Notice of Intent to Stop Work 

(Admitted) 

JA001979- 

JA001980 
32 

Trial Exhibit 10 - Letter from J. 

Barker to A. Edelstein Re: Notice 

of Intent to Stop Work (Second 

Notice) (Admitted) 

JA001981- 

JA001987 
32 

Trial Exhibit 13 - Letter from A. 

Edelstein to Re. Nickerl Re: 

Termination for Cause 

(Gemstone) (Admitted) 

JA001988- 

JA002001 
32 

Trial Exhibit 14 - Letter from W. 

Gochnour to Sean Thueson Re: 

[APCO’s] Response to 

[Gemstone’s] Termination for 

Cause (Admitted)  

JA002002- 

JA002010 
33 

Trial Exhibit 15 - Letter from R. 

Nickerl to A. Edelstein Re: 48-

Hour Notices (Admitted) 

JA002011- 

JA002013 
33 

Trial Exhibit 16 - Email from J. 

Horning to A. Berman and J. 

Olivares re: Joint Checks 

(Admitted) 

JA002014 33 

Trial Exhibit 23 - APCO 

Subcontractor Notice of Stopping 

Work and Letter from J. Barker to 

A. Edelstein Re: Notice of 

Stopping Work and Notice of 

Intent to Terminate Contract 

(Admitted) 

JA002015- 

JA002016 
33 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 24 - Letter from R. 

Nickerl to Clark County re: 

Notification of APCO’s 

withdrawal as General Contractor 

of Record (Admitted) 

JA002017- 

JA002023 
33 

Trial Exhibit 26 - Email from J. 

Gisondo to Subcontractors re: 

June checks (Admitted) 

JA002024 34 

Trial Exhibit 27 - Letter from A. 

Edelstein to R. Nickerl re: June 

Progress Payment (Admitted) 

JA002025- 

JA002080 
34 

Trial Exhibit 28 - Letter from J. 

Barker to A. Edelstein Re: 

Termination of Agreement for 

GMP (Admitted) 

JA002081 34 

Trial Exhibit 31 - Transmission of 

APCO’s Pay Application No. 11 

as Submitted to Owner (Admitted) 

JA002082- 

JA002120 
34/35 

Trial Exhibit 45 - Subcontractor 

Agreement (Admitted) 

JA002121- 

JA002146 
35 

Trial Exhibit 162 - Amended and 

Restated General Construction 

Agreement between Gemstone 

and CAMCO (Admitted) 

JA002147- 

JA002176 
35/36 

Trial Exhibit 212 - Letter from 

Edelstein to R. Nickerl re: NRS 

624 Notice (Admitted) 

JA002177- 

JA002181 
36 

Trial Exhibit 215 - Email from C. 

Colligan to Subcontractors re: 48-

hour Termination Notice 

(Admitted) 

JA002182- 

JA002185 
36 

Trial Exhibit 216 - Email from C. 

Colligan re: Meeting with 

Subcontractors (Admitted) 

JA002186- 

JA002188 
36 

Trial Exhibit 506 – Email and 

Contract Revisions (Admitted) 

JA002189 – 

JA002198 
36 
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Date Description 
Bates 

Number 
Volume(s) 

01-18-18 Stipulation and Order 

Regarding Trial Exhibit 

Admitted into Evidence 

JA002199- 

JA002201 
36 

Exhibit 1 – Exhibit List APCO JA002208- 

JA002221 
36 

Exhibit 2 – Helix Trial Exhibits JA002222- 

JA002223 
36 

Exhibit 3 – Exhibit List Plaintiff in 

Intervention National Wood 

Products, Inc. 

JA002224- 

JA002242 
36/37 

APCO TRIAL EXHIBITS: 

APCO Related Exhibits:   

Trial Exhibit 7 - Letter from Scott 

Financial to APCO re: Loan 

Status 

JA002243 37 

Trial Exhibit 8 - APCO Pay 

Application No. 10 as submitted to 

Owner 

JA002244- 

JA002282 
37/38 

Trial Exhibit 12 and 107 - Email 

from C. Colligan to 

Subcontractors re: Subcontractor 

Concerns 

JA002283- 

JA002284 
38 

Trial Exhibit 17 – Video 

(Construction Project) 
JA002285 N/A 

Trial Exhibit 18 – Video 

(Construction Project) 
JA002286 

N/A 

Trial Exhibit 19 – Video 

(Construction Project) 
JA002287 

N/A 

Trial Exhibit 20 – Video 

(Construction Project) 
JA002288 

N/A 

Trial Exhibit 21 – Video 

(Construction Project) 
JA002289 

N/A 

Trial Exhibit 22 – Video 

(Construction Project) 
JA002290 

N/A 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 29 - Email from J. 

Robbins to Subcontractors re: 

Billing Cut-Off for August Billing 

JA002285 39 

Trial Exhibit 30 - Camco Pay 

Application No. 11 NCS-Owner 

Approved with NCS Draw 

Request 

JA002286- 

JA002306 
39 

Trial Exhibit 32 and 125 - Photo 

re: Building 8 & 9, Interior 

(Showing drywall still not 

completed and no electrical trim 

or fixture installed) 

JA002307- 

JA002308 
39 

Trial Exhibits 33 and 126 - Photo 

re: Building 8 & 9, Interior 

(Showing drywall still not 

completed) 

JA002309- 

JA002310 
39 

Exhibit 34 and 128 - Photo re: 

Building 8 & 9, Interior (Showing 

drywall still not completed) 

JA002311- 

JA002312- 
40 

Trial Exhibit 35 - Photo re: 

Building 8 & 9, Interior (Showing 

drywall still not completed and no 

electrical trim or fixtures installed) 

JA002313- 

JA002314 
40 

Exhibit 36 and 130 -Photo re: 

Building 8 & 9, Interior (Showing 

drywall still not completed and no 

electrical trim or fixtures installed) 

JA002315- 

JA002316 
40 

Trial Exhibits 37 and 131 -Photo 

re: Building 8 & 9, Interior 

(Showing drywall still not 

completed and no electrical trim 

or fixtures installed) 

JA002317- 

JA002318 
40 

Trial Exhibits 38 and 132 - Photo 

re: Building 8 & 9, Interior 

(Showing drywall still not 

completed and no electrical trim 

or fixtures installed) 

JA002319- 

JA002320 
41 
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Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 39 -Email from K. 

Costen to Subcontractors 

informing that Manhattan West 

Project no longer open 

JA002321- 

JA002322 
41 

Trial Exhibit 40- Letter from D. 

Parry to Subcontractors Re: 

Funding Withdrawn 

JA002323 

JA002326 
41 

HELIX Related Exhibits:  41 

Trial Exhibit 46 - Helix Pay 

Application No. 16713-008R1 

with Proof of Payment 

JA002327- 

JA002345 
41 

Trial Exhibit 47 - Helix Pay 

Application No. 16713-009R1 

with Proof of Payment 

JA002346- 

JA002356 
41 

Trial Exhibit 48 - Email from R. 

Nickerl to B. Johnson Re: Work 

Suspension Directive 

JA002357- 

JA002358 
41 

Trial Exhibit 49 -Helix Pay 

Application No. 16713-010R2 

with Proof of Payment 

JA002359- 

JA002364 
41/42 

Trial Exhibit 50 - Unconditional 

Waiver and Release re: Pay 

Application No. 8 with Copy of 

Payment 

JA002365- 

JA002366 
42 

Trial Exhibit 51 - Photo re: 

Building 8 & 9, South (No 

Exterior fixtures installed. Helix 

billed out at 90%) 

JA002367- 

JA002368 
42 

Trial Exhibit 52 -Photo re: 

Building 8 & 9, North (No 

Exterior fixtures installed. Helix 

billed out at 90%) 

JA002369- 

JA002370 
42 

Trial Exhibit 53 -Photo re: 

Building - 2 & 3, West (No 

Exterior fixtures installed. Helix 

billed out at 90%) 

JA002371- 

JA002372 
42 
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Trial Exhibit 54 - Photo re: 

Building - 2 & 3, East (No 

Exterior fixtures installed. Helix 

billed out at 90%) 

JA002373- 

JA002374 
42 

Trial Exhibit 55 - Photo re: 

Building 2 & 3, East (No Exterior 

fixtures installed. Helix billed out 

at 90%) 

JA002375- 

JA002376 
42 

Trial Exhibit 56 - Photo re: 

Building 8 & 9, North (No 

Exterior fixtures installed. Helix 

billed out at 90%) 

JA002377- 

JA002378 
42 

Trial Exhibit 57 - Photo re: 

Building 2 & 3, and 8 & 9, North 

(No Exterior fixtures installed. 

Helix billed out at 90%) 

JA002379- 

JA002381 
42 

Trial Exhibit 58 - Helix Pay 

Application No. 16713-011R1 

submitted to Owner 

JA002382- 

JA002391 
42 

Trial Exhibit 59 - Helix Pay 

Application No. 16713-011R1 

given to Camco with Proof of 

Payment 

JA002392- 

JA002405 
43 

Trial Exhibit 60 - Helix Retention 

Rolled to Camco 

JA002406- 

JA002415 
43 

Trial Exhibit 61 - Unconditional 

Waiver and Release re: all 

Invoices through June 30, 2008 

with Proof of Payment 

JA002413- 

JA002415 
43 

Trial Exhibit 62 - Photo re: 

Building 8 & 9, South 

JA002416- 

JA002417 
43 

Trial Exhibit 63 - Photo re: 

Building 2 & 3, West 

JA002418- 

JA002419 
43 

Trial Exhibit 64 - Photo re: 

Building 2 & 3, West 

JA002420- 

JA002421 
43 

Trial Exhibit 65 - Photo re: 

Building 2 & 3, South 

JA002422- 

JA002423 
43 
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Trial Exhibit 66 - Letter of 

transmittal from Helix to APCO 

re: Helix Pay Application No. 

16713-011R1 

JA002424- 

JA002433 
43 

Trial Exhibit 67 - Photo re: 

Building 8 & 9, West (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002435- 

JA002436 
43 

Trial Exhibit 68 -Photo re: 

Building 8 & 9, West (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002437- 

JA002438 
43 

Trial Exhibit 69 - Photo re: 

Building 2 & 3, East (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002439- 

JA002440 
43 

Trial Exhibit 70 - Photo re: 

Building 8 & 9, South (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002441- 

JA002442 
43 

Trial Exhibit 71 - Photo re: 

Building 8 & 9, West (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002443- 

JA002444 
43 

Trial Exhibit 72 - Photo re: 

Building 2 & 3, East (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002445- 

JA002446 
43 

Trial Exhibit 73 - Photo re: 

Building 8 & 9, West (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002447- 

JA002448 
43 

Trial Exhibit 74 - Photo re: 

Building 2 & 3, East (No exterior 

fixtures installed. Helix billed out 

90%) 

JA002448- 

JA002449 
43 
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Trial Exhibit 75 - Unconditional 

Release re: Pay Application No. 

16713-011R1 with Proof of 

Payment 

JA002450- 

JA002456 
43 

Exhibit 77 - Helix Statement of 

Facts Constituting Notice of Lien 

and Third-Party Complaint 

JA002457- 

JA002494 43 

 Zitting Brothers Related 

Exhibits: 
  

Trial Exhibit 100 - Check No. 

14392 payable to Zitting 

($27,973.80); Progress Payment 

No. 7 

JA002495- 

JA002497 
44 

Trial Exhibit 101 - Email from R. 

Nickerl to R. Zitting re: Change 

Orders 

JA002498- 

JA002500 
44 

Trial Exhibit 102 -Email from L. 

Lynn to J. Griffith, et al. re: 

Change Order No. 00011 

“pending” 

JA002501- 

JA002503 
44 

Trial Exhibit 103- Email from R. 

Zitting to R. Nickerl re: change 

orders adjusted to $30 per hour  

JA002504- 

JA002505 
44 

Trial Exhibit 104 - Email from R. 

Zitting to R. Nickerl re: change 

orders adjusted to $30 per hour 

with copies of change orders 

JA002506- 

JA002526 
44 

Trial Exhibit 105 - Ex. C to the 

Ratification – Zitting Quotes 

JA002527- 

JA002528 
44 

Trial Exhibit 106 - Unconditional 

Lien Release – Zitting 

($27,973.80)  

JA002529 

44 

Trial Exhibit 108 - Photo of Video 

(Construction Project) 

JA002530- 

JA002531 

44 

Trial Exhibit 109 - Photo of Video 

(Construction Project) 

JA002532- 

JA002533 

44 
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Trial Exhibit 110 - Photo of Video 

(Construction Project) 

JA002534- 

JA002535 

44 

Trial Exhibit 111 - Photo of Video 

(Construction Project) 

JA002536- 

JA002537 

44 

Trial Exhibit 112 - Photo of Video 

(Construction Project) 

JA002538- 

JA002539 

44 

Trial Exhibit 113 -Photo of Video 

(Construction Project)  

JA002550- 

JA002541 

44 

Trial Exhibit 114 -Photo of Video 

(Construction Project) 

JA002542- 

JA002543 

44 

Trial Exhibit 115 - Progress 

Payment No. 9 Remitted to Zitting 

JA002544- 

JA002545 

44 

Trial Exhibit 116 - Ratification 

and Amendment of Subcontract 

Agreement between Buchele and 

Camco 

JA002546- 

JA002550 

44 

Trial Exhibit 117 - C to the 

Ratification  

JA002551- 

JA002563 

44 

Trial Exhibit 118 - Q&A from 

Gemstone to subcontracts 

JA002564- 

JA002567 
44 

Trial Exhibit 119 - Check No. 

528388 payable to APCO 

($33,847.55) – Progress Payment 

No. 8.1 and 8.2  

JA002568- 

JA002571 
44 

Trial Exhibit 120 - Tri-City 

Drywall Pay Application No. 7 to 

APCO as submitted to Owner. 

Show percentage complete for 

Zitting 

JA002572- 

JA002575 
44/45 

Trial Exhibit 127 - Photo of Video 

(Construction Project) 

JA002576- 

JA002577 
45/46 

Trial Exhibit 128 - Photo of Video 

(Construction Project) 

JA002578- 

JA002579 
46 

Trial Exhibit 129 - Photo of Video 

(Construction Project) 

JA002580- 

JA002581 
46 
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Trial Exhibit 138 - Memo from 

Scott Financial to Nevada State 

Contractors Board Re: 

Explanation of Project Payment 

Process 

JA002582- 

JA002591 
46 

Trial Exhibit 152 -Terms & 

Conditions modified by APCO, 

Invoices and Check Payment 

JA002592- 

JA002598 
46 

 National Wood Products 

Related Exhibits: 
  

Trial Exhibit 160 - Documents 

provided for settlement 

JA002599- 

JA002612 
46 

 CAMCO Related Exhibits:   

Trial Exhibit 163 - Camco Pay 

Application No. 12 to Gemstone 

JA002613- 

JA002651 
46/47 

Trial Exhibit 165 - Letter from D. 

Parry to A. Edelstein re: Gemstone 

losing funding for project 

JA002652- 

JA002653 
47 

Trial Exhibit 166 - Letter from D. 

Parry to G. Hall re: withdrawal of 

funding 

JA002654 

JA002656 
47 

 Helix Related Exhibits:  47 

Trial Exhibit 169 - Helix Exhibit 

to Standard Subcontract 

Agreement with Camco 

JA 002665 

JA002676 
47/48 

Trial Exhibit 170 - Subcontract 

Agreement between Helix and 

Camco (unsigned) 

JA002677- 

JA002713 
48 

Trial Exhibit 171 - Work Order 

No. 100 

JA002714- 

JA002718 
48 

Trial Exhibit 172 - Letter from J. 

Griffith to Victor Fuchs Re: 

Gemstone’s intention to continue 

retention of Helix w/copy of 

Ratification and Amendment of 

Subcontract Agreement 

JA002719- 

JA002730 
48 
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Trial Exhibit 173 - Helix Pay 

Application No. 16713-012 to 

Camco with proof of payment 

JA002731- 

JA002745 
48 

Trial Exhibit 174 - Helix Change 

Order Request No. 28 

JA002746- 

JA002747 
48 

Trial Exhibit 175 - Change Notice 

No. 41 

JA002748- 

JA002751 
48 

Trial Exhibit 176 - Helix Pay 

Application No. 16713-013 to 

Camco 

JA002752- 

JA002771 
48/49 

Trial Exhibit 177 - Helix Pay 

Application No. 16713-014 to 

Camco 

JA002772- 

JA002782 
49 

Trial Exhibit 178 - Camco’s letter 

to Helix rejecting Pay Application 

No. 16713-015 with attached copy 

of Pay Application 

JA002783 

JA002797 
49 

 National Wood/Cabinetec 

Related Exhibits: 
  

 Trial Exhibit 184 - Ratification 

and Amendment of Subcontract 

Agreement between CabineTec 

and Camco (fully executed copy) 

JA002798- 

JA002825 
49 

 General Related Exhibits:   

Trial Exhibit 218 - Camco/Owner 

Pay Application No. 11 w/Backup 

JA002826- 

JA003028 
50/51/52 

Trial Exhibit 220 - Camco/Owner 

Pay Application No. 12 w/Backup 

JA003029- 

JA003333 
52/53/54/55 

Trial Exhibit 313 - Letter from A. 

Edelstein to R. Nickerl re: NRS 

624 Notice 

JA003334- 

JA003338 55 

 Helix Trial Exhibits:  

Trial Exhibit 501 - Payment 

Summary 

JA003339 – 

JA003732 

55/56/57 

/58/59/60 

Trial Exhibit 508 – Helix Pay 

Application 

JA003733- 

JA003813 
60/61 



Page 23 of 77 

Date Description 
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Trial Exhibit 510 - Unsigned 

Subcontract 

JA003814- 

JA003927 
61/62 

Trial Exhibit 512 - Helix’s Lien 

Notice 

JA003928- 

JA004034 
62/63 

Trial Exhibit 522 - Camco Billing 

JA004035- 

JA005281 

63/64/65 

/66/67/ 

68/69/70/ 

71/72 

/73/74/75 

/76/77 

01-19-18 Order Denying APCO 

Construction’s Motion for 

Reconsideration of Order 

Granting Partial Summary 

Judgment Precluding Defenses 

Based on Pay-if-Paid 

Agreements 

JA005282- 

JA005283 
78 

01-18-18 Transcript – Bench Trial (Day 

2)2 

JA005284- 

JA005370 
78 

 Trial Exhibit 535 – Deposition 

Transcript of Andrew Rivera 

(Exhibit 99) (Admitted) 

JA005371- 

JA005623 
78/79/80 

01-19-18 

 

Transcript – Bench Trial (Day 

3)3 

JA005624- 

JA005785 
80 

Trial Exhibit 231 – Helix 

Electric’s Amended Statement of 

Facts Constituting Notice of Lien 

and Third-Party Complaint 

(Admitted) 

JA005786- 

JA005801 
80 

Trial Exhibit 314 - Declaration of 

Victor Fuchs in support of Helix’s 

Motion for Partial Summary 

Judgment against Gemstone 

(Admitted) 

JA005802- 

JA005804 
80 

 
2 Filed January 31, 201879 
3 Filed January 31, 2018 
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Trial Exhibit 320 – June-August 

Billings—not paid to APCO 

(Admitted) 

JA005805 80 

Trial Exhibit 321 – Overpayments 

to Cabinetec (Admitted) 
JA005806- 80 

Trial Exhibit 536 – Lien math 

calculations (handwritten) 

(Admitted) 

JA005807- 

JA005808 
80 

Trial Exhibit 804 – Camco 

Correspondence (Admitted) 

JA005809- 

JA005816 
80 

Trial Exhibit 3176 – APCO Notice 

of Lien (Admitted) 

JA005817- 

JA005819 
81 

01-24-18 Transcript – Bench Trial (Day 

5)4 

JA005820- 

JA005952 
81 

03-08-18 Letter to Judge Denton 

submitting Helix Electric of 

Nevada, LLC’s (Proposed) 

Findings of Fact and 

Conclusions of Law  

JA005953- 

JA005985 
81 

03-08-18 Letter to Judge Denton 

submitting APCO Construction, 

Inc.’s Proposed Findings of Fact 

and Conclusions of Law  

JA005986- 

JA006058 
8/821 

03-08-18 APCO Construction Inc.’s Post-

Trial Brief 

JA006059- 

JA006124 
82/83 

03-23-18 APCO Opposition to Helix 

Electric of Nevada, LLC’s 

Findings of Fact and 

Conclusions of Law 

JA006125- 

JA006172 
83/84 

03-23-18 Helix Electric of Nevada, LLC’s 

Responses to APCO 

Construction’s Post-Trial Brief 

JA006173- 

JA006193 
84 

04-25-18 Findings of Fact and 

Conclusions of Law and Order 

as the Claims of Helix Electric 

and Cabinetec Against APCO 

JA006194- 

JA006264 
84/85 

 
4 Filed January 31, 201883 



Page 25 of 77 

Date Description 
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05-08-18 APCO Construction, Inc.’s 

Motion for Attorneys’ Fees and 

Costs Against Helix Electric of 

Nevada, LLC and Plaintiff in 

Intervention National Wood 

Products, Inc. 

JA006265- 

JA006284 
85 

Exhibit 1 – Findings of Fact and 

Conclusions of Law as to the 

Claims of Helix Electric and 

Cabenetec Against APCO 

JA006285- 

JA006356 
85/86 

Exhibit 2 – National Wood 

Products, Inc.’s Notice of Motion 

and Motion to Intervene and 

Memorandum of Points and 

Authorities in Support Thereof 

JA006357- 

JA006369 
86 

Exhibit 3 – Plaintiff in 

Intervention, National Wood 

Products, Inc.’s Findings of Fact 

and Conclusions of Law 

(Proposed) 

JA006370- 

JA006385 
86/87 

Exhibit 4 – Plaintiff in 

Intervention, National Wood 

Productions, Inc.’s Findings of 

Fact and Conclusions of Law Re 

Camco 

JA006386- 

JA006398 
87 

Exhibit 5 – Offer of Judgment to 

Helix Electric of Nevada, LLC  

JA006399- 

JA006402 
87 

Exhibit 6 – Offer of Judgment to 

Plaintiff in Intervention National 

Wood Products, Inc. 

JA006403- 

JA006406 
87 

Exhibit 7 – Declaration of John 

Randall Jefferies, Esq. in Support 

of APCO Construction, Inc.’s 

Motion for Attorney’s Fees and 

Costs 

JA006407- 

JA006411 
87 

Exhibit 7A – Billing Entries JA006412- 

JA006442 
87/88 
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Exhibit 7B – Time Recap JA006443- 

JA006474 
88 

Exhibit 8 – Declaration of Cody S. 

Mounteer, Esq. in Support of 

Motion for Attorney’s Fees and 

Costs 

JA006475- 

JA006478 
88 

Exhibit 9 – APCO Construction, 

Inc.’s Memorandum of Costs and 

Disbursements [Against Helix 

Electric of Nevada, LLC, and 

Plaintiff in Intervention National 

Wood Products, LLC] 

JA006479- 

JA006487 
88 

Exhibit 10 – Depository Index JA006488- 

JA006508 
88/89 

05-08-18 Helix Electric of Nevada, LLC’s 

Motion to Retax Costs Re: 

Defendant APCO 

Construction’s Memorandum 

of Costs and Disbursements  

JA006509- 

JA006521 
89 

05-31-18 Notice of Entry of Judgment [As 

to the Claims of Helix Electric of 

Nevada, LLC Against Camco 

Construction, Co., Inc.] 

JA006522 

JA006540 
89 

06-01-18 Notice of Entry of Judgment [As 

to the Claims of Helix Electric of 

Nevada, LLC and Plaintiff in 

Intervention National Wood 

Products, Inc.’s Against APCO 

Construction, Inc.] 

JA006541 

JA006550 
90 

06-01-18 Helix Electric of Nevada, LLC’s 

Motion for Attorneys’ Fees, 

Interest and Costs 

JA006551- 

JA006563 
90 

Exhibit 1 – Findings of Fact and 

Conclusions of Law and Order as 

to the Claims of Helix Electric of 

Nevada, LLC Against Camco 

Pacific Construction, Inc. 

JA006564- 

JA006574 
90 
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Exhibit 2 – Memorandum of Costs 

and Disbursements (Helix Electric 

of Nevada, LLC) 

JA006575- 

JA006580 
90 

Exhibit 3 – Prime Interest Rate JA006581- 

JA006601 
90 

Exhibit 4 – Declaration of Eric B. 

Zimbelman in Support of Helix 

Electric of Nevada, LLC’s Motion 

for Attorneys’ Fees, Interest and 

Costs 

JA006583- 

JA006588 
90 

Exhibit 5 – Summary of Fees JA006589- 

JA006614 
90 

06-15-18 APCO Construction, Inc.’s 

Opposition to Helix Electric of 

Nevada, LLC and Plaintiff in 

Intervention National Wood 

Products, Inc.’s Motions to 

Retax Costs 

JA006615- 

JA006637 
90/91 

Exhibit 1-A Declaration of Mary 

Bacon in Support of APCO’s 

Supplement to its Motion for 

Attorney’s Fees 

JA006635 

JA006638 
91 

Exhibit 1-B – Declaration of Cody 

Mounteer in Support of APCO’s 

Supplement to its Motion for 

Attorney’s Fees  

JA006639- 

JA006916 

91/92/93 

94/95/96 

06-15-18 Helix Electric of Nevada, LLC’s 

Opposition to APCO 

Construction’s Motion for 

Attorneys’ Fees and Costs  

JA006917 – 

JA006942 
96 

Exhibit 1 – Notice of Entry of 

Staying the Case, Except for the 

Sale of the Property, Pending 

Resolution of the Petition before 

the Nevada Supreme Court 

 

JA006943- 

JA006948 
96 
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Exhibit 2 – Notice of Entry of 

Denying APCO Construction’s 

Motion for Partial Summary 

Judgment Re: Lien Foreclosure 

Claims 

JA006949- 

JA006954 
96 

Exhibit 3 – Supreme Court filing 

notification Joint Petition for Writ 

of Mandamus filed 

JA006955- 

JA006958 
96 

Exhibit 4 – Order Denying En 

Banc Reconsideration 

JA006959- 

JA006963 
96 

Exhibit 5 – Notice of Entry of 

Order Granting Peel Brimley Lien 

Claimants’ Motion for Partial 

Summary Judgment Precluding 

Defenses Based on Pay-if-Paid 

Agreements 

JA006964- 

JA006978 
96 

Exhibit 6A – Interstate Plumbing 

and Air Conditioning, LLC’s 

Response to Special Master 

Questionnaire 

JA006977- 

JA006980 
96 

Exhibit 6B – Nevada Prefab 

Engineers, Inc.’s Response to 

Special Master Questionnaire 

JA006981- 

JA006984 
96 

Exhibit 6C – Zitting Brothers 

Construction, Inc.’s Response to 

Special Master Questionnaire 

JA006985- 

JA006993 
96/97 

Exhibit 6D – Noorda Sheet 

Metal’s Notice of Compliance 

JA006994 

JA007001 
97 

Exhibit 6 E – Unitah Investments, 

LLC’s Special Master 

Questionnaire 

JA007002- 

JA007005 
97 

Exhibit 7A – Motion to Appoint 

Special Master 

JA007006- 

JA007036 
97 

Exhibit 7B – Letter from Floyd A. 

Hale dated August 2, 2016 

 

JA007037- 

JA007060 
97 
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Exhibit 7C – Special Master 

Report Regarding Remaining 

Parties to the Litigation, Special 

Master Recommendation and 

District Court Order Amended 

Case Agenda 

JA007042- 

JA007046 
97 

Exhibit 8 – Notice of Entry of 

Order Granting Plaintiff’s Motion 

to Dismiss 

JA007047 

JA007053 
97 

Exhibit 9 – Stipulation and Order 

for Dismissal with Prejudice 

JA007054- 

JA007056 
97 

Exhibit 10 – Stipulation and Order 

to Dismiss Third-Party Complaint 

of Interstate Plumbing & Air 

Conditioning, LLC Against 

APCO Construction, Inc. with 

Prejudice 

JA007057- 

JA007059 
97 

Exhibit 11 – Notice of Entry of 

Order Granting in Part and 

Denying in Part APCO 

Construction’s Omnibus Motion 

in Limine  

JA007060- 

JA007088 
97 

Exhibit 12 – Notice of Entry of 

Order Granting in Part and 

Denying in Part Helix Electric of 

Nevada, LLC’s Motion in Limine 

(against APCO Construction) 

JA007070- 

JA007078 
97 

Exhibit 13 – Notice of Entry of 

Order Denying APCO 

Constructions’ Motion for Partial 

Summary Judgment Re: Lien 

Foreclosure Claims  

JA007079- 

JA007084 
97 

Exhibit 14 – Notice of Entry of 

Order Denying APCO 

Construction’s Motion for 

Reconsideration of Order 

Granting Partial Summary 

JA007085- 

JA007087 
97 
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Judgment Precluding Defenses 

Based on Pay-if-Paid Agreements 

Exhibit 15 – Notice of Association 

of Counsel 

JA007088- 

JA007094 
97 

06-15-18 Plaintiff in Intervention 

National Wood Products, Inc.’s 

Opposition to APCO 

Construction’s Motion for 

Attorneys’ Fees and Costs  

JA007095- 

JA007120 
97/98 

06-15-18 Declaration of S. Judy Hirahara 

in support of National Woods’s 

Opposition to APCO 

Construction’s Motion for 

Attorneys’ Fees and Costs 

JA007121- 

JA007189 
98 

06-18-18 Plaintiff in Intervention 

National Wood Products, Inc.’s 

Joinder to Helix Electric of 

Nevada, LLC’s Opposition to 

APCO Construction’s Motion 

for Attorneys’ Fees and Costs  

JA007190- 

JA007192 
99 

06-21-18 Helix Electric of Nevada, LLC’s 

Notice of Non-Opposition to its 

Motion for Attorney’s Fees, 

Interest and Costs 

JA007193- 

JA007197 
99 

06-29-18 APCO Construction, Inc.’s 

Reply in Support of its Motion 

for Attorney’s Fees and Costs 

Against Helix Electric of 

Nevada, LLC and Plaintiff in 

Intervention National Wood 

Products, Inc. 

JA007198- 

JA007220 
99 

Exhibit 1 – Invoice Summary by 

Matter Selection 

JA007221- 

JA007222 
99 

Exhibit 2 – Marquis Aurbach 

Coffing Invoice to APCO dated 

April 30, 2018 

JA007223- 

JA007224 
99 
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06-29-18 Helix Electric of Nevada, LLC’s 

Reply Re: Motion to Retax 

JA007225- 

JA007237 
100 

07-02-18 Notice of Entry of Order 

Granting Helix Electric of 

Nevada, LLC’s Motion for 

Attorneys’ Fees, Interest and 

Costs 

JA007238- 

JA007245 
100 

07-19-18 Plaintiff-in-Intervention 

National Wood Products, Inc.’s 

Surreply to APCO 

Construction’s Reply to 

Plaintiff-in-Intervention 

National Wood Products, Inc.’s 

Opposition to Motion for 

Attorney’s Fees and Costs 

JA007246- 

JA007261 
100 

08-08-18 Court’s Decision on Attorneys’ 

Fees and Cost Motions 

JA007262- 

JA007280 
100 

09-28-18 Notice of Entry of (1) Granting 

APCO Construction, Inc.’s 

Motion for Attorneys’ Fees and 

Costs (2) Granting APCO 

Construction, Inc.’s 

Memorandum of Costs in Part 

(3) Granting Helix Electric of 

Nevada, LLC’s Motion to Retax 

in Part and Denying in Part (4) 

Granting Plaintiff in 

Intervention National Wood 

Products, LLC’s Motion to 

Retax in Part and Denying in 

Part and (5) Granting National 

Wood Products, Inc.’s Motion 

to File a Surreply 

JA007281- 

JA007299 
100 

01-24-19 Transcript for All Pending Fee 

Motions on July 19, 2018 

JA007300- 

JA007312 
100/101 

07-12-19 Order Dismissing Appeal (Case 

No. 76276) 

JA007313- 

JA007315 
101 
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08-06-19 Helix Electric of Nevada LLC’s 

Motion to (I) Re-Open 

Statistically Closed Case, (II) 

Dismiss All Unresolved Claims 

and/or (III) In the Alternative 

for a Rule 54(B) Certification as 

to Helix and APCO 

JA007316- 

JA007331 
101 

Exhibit 1 – Judgment [As to the 

Claims of Helix Electric of 

Nevada, LLC and Plaintiff in 

Intervention National Wood 

Products, Inc.’s Against APCO 

Construction, Inc. 

JA007332- 

JA007335 
101 

Exhibit 2 – ORDER: (1) Granting 

APCO Construction, Inc. Motion 

for Attorneys Fees and Costs (2) 

Granting APCO Construction, 

Inc.’s Memorandum of Costs in 

Part (3) Granting Helix Electric of 

Nevada LLC’s Motion to Retax in 

Part and Denying in Part and all 

related matters (4) Granting 

Plaintiff in Intervention National 

Wood Products LLC’s Motion to 

Retax in Part and Denying in Part 

-and-(5) Granting National Wood 

Products, Inc.’s Motion to File a 

Surreply 

JA007336- 

JA007344 
101 

Exhibit 3 - Notice of Appeal JA007345- 

JA007394 
101/102 

Exhibit 4 – Amended Notice of 

Appeal 

JA007395- 

JA007400 
102 

Exhibit 5A – 5F -Notices of Entry 

of Order as to the Claims of 

Cactus Rose Construction, Fast 

Glass, Inc., Heinaman Contract 

Glazing, Helix Electric of Nevada, 

LLC, SWPPP Compliance 

JA007401- 

JA007517 
102/103 
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Solutions, Inc., E&E Fire 

Protection 

Exhibit 6 – Order Dismissing 

Appeal in Part (Case No. 76276) 

JA007518- 

JA007519 
103 

Exhibit 7 – Order to Show Cause JA007520- 

JA007542 
103 

Exhibit 8 -Order Dismissing 

Appeal (Case No. 76276) 

JA007524- 

JA007527 
103 

Exhibit 9 – Notice of Entry of 

Order to Consolidate this Action 

with Case Nos. A574391, 

A574792, A57623. A58389, 

A584730, A58716, A580889 and 

A589195 

JA 007528- 

JA007541 
103 

Exhibit 10 (Part One)  JA007537- 

JA007542 
103 

Exhibit 10A – Docket 09A587168 

(Accuracy Glass & Mirror v. 

APCO) 

JA007543- 

JA007585 
103 

Exhibit 10B -Docket 08A571228 

(APCO v. Gemstone) 
JA007586- 

JA008129 

103/104/105 

/106/107 

/108/109 

Exhibit 10C – Notice of Entry of 

Order to Consolidate this Action 

with Cases Nos A57. 4391, 

A574792, A577623, A583289, 

A584730, A587168, A580889 and 

A589195 

JA008130- 

JA008138 
109 

Exhibit 10D – Notice of Entry of 

Joint Order Granting, in Part, 

Various Lien Claimants’ Motions 

for Partial Summary Judgment 

Against Gemstone Development 

West 

JA008139- 

JA008141 
109 

Exhibit 10 (Part Two) JA008142- 

JA008149 
109 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 10E – 131 Nev. Advance 

Opinion 70 

JA008150- 

JA008167 
109 

Exhibit 10F – Special Master 

Report Regarding Remaining 

Parties to the Litigation and 

Discovery Status 

JA008168- 

JA008170 
109 

Exhibit 10EG – Notice of Entry of 

Granting Plaintiff’s Motion to 

Dismiss  

JA008171- 

JA008177 
109 

Exhibit 10H – Complaint re 

Foreclosure 

JA008178- 

JA008214 
109 

Exhibit 10I – First Amended 

Complaint re Foreclosure 

JA008215- 

JA008230 
109 

Exhibit 10J – APCO 

Construction’s Answer to 

Accuracy Glass & Mirror 

Company’s First Amended 

Complaint re Foreclosure 

JA008231- 

JA008265 
109/110 

Exhibit 10K –Answer to Accuracy 

Glass & Mirror Company, Inc.’s 

Complaint and Camco Pacific 

Construction, Inc.’s Counterclaim 

JA008266- 

JA008285 
110 

Exhibit 10L – Accuracy Glass & 

Mirror Company, Inc.’s Answer to 

Camco Pacific Construction 

Company’s Counterclaim  

JA008286- 

JA008290 
110 

Exhibit 10M – Helix Electric’s 

Amended Statement of Facts 

Constituting Lien and Third-Party 

Complaint  

JA008291- 

JA008306 
110 

Exhibit 10N – APCO 

Construction’s Answer to Helix 

Electric’s Amended Statement of 

Facts Constituting Lien and Third-

Party Complaint  

JA008307- 

JA008322 
110 

Exhibit 10O – Answer to Helix 

Electric’s Statement of Facts 

JA008323- 

JA008338 
110 
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Date Description 
Bates 

Number 
Volume(s) 

Constituting Lien and Third-Party 

Complaint and Camco Pacific 

Construction Company Inc.’s 

Counterclaim 

Exhibit 10P – Notice of Entry of 

Helix Electric of Nevada, LLC’s 

Motion for Attorney’s Fees, 

Interest and Costs 

JA008339 

JA008347 
110 

Exhibit 10Q – Notice of Entry of 

Judgment [As to the claims of 

Helix Electric of Nevada, LLC 

Against Camco Construction Co., 

Inc.] 

JA008348- 

JA008367 
110 

Exhibit 10R – Notice of Entry of 

Judgment [As to the Claims of 

Helix Electric of Nevada, LLC 

and Plaintiff in Intervention 

National Wood Products, Inc. 

Against APCO Construction, Inc.] 

JA008368- 

JA008378 
110 

Exhibit 10S – Findings of Fact and 

Conclusions of Law and Order as 

to the Claims of Helix Electric and 

Cabenetec Against APCO 

JA008379- 

JA008450 
110/111 

Exhibit 10T -WRG Design, Inc.’s 

Amended Statement of Facts 

Constituting Notice of Lien and 

Third-Party Complaint 

JA008451- 

JA008486 
111 

Exhibit 10U – APCO 

Construction’s Answer to WRG 

Design Inc.’s amended Statement 

of Facts Constituting Lien and 

Third-Party Complaint  

JA008468- 

JA008483 
111 

Exhibit 10V -Answer to WRG 

Design, Inc.’s Statement of Facts 

Constituting Lien, Third-Party 

Complaint and Camco Pacific 

Construction, Inc’s Counterclaim 

JA008484- 

JA008504 
111 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 10W – Notice of Entry of 

Stipulation and Order Dismissal 

JA008505- 

JA008512 
111 

Exhibit 10X – WRG Design, 

Inc.’s Answer to Camco Pacific 

Construction Company, Inc.’s 

Counterclaim 

JA008513 

JA008517 
111 

Exhibit 10Y – Heinaman Contract 

Glazing’s Amended Statement of 

Facts Constituting Lien and Third-

Party Complaint  

JA008518- 

JA008549 
111 

Exhibit 10Z – Answer to 

Heinaman Contract Glazing’s 

Statement of Facts Constituting 

Lien and Third-Party Complaint, 

and Camco Pacific Construction’s 

Counterclaim 

JA008531- 

JA008551 
111 

Exhibit 10AA – Notice of Entry of 

Granting Heinaman Glazing’s 

Motion for Attorneys’s Fees, 

Interest and Costs 

JA008552- 

JA008579 
111/112 

Exhibit 10BB -Notice of Entry of 

Judgment [As to the Claims of 

Heinaman Contract Glazing 

Against Camco Construction Co., 

Inc.] 

JA008561- 

JA008582 
112 

Exhibit 10CC – Heinaman 

Contract Glazing’s Answer to 

Camco Pacific Construction 

Company’s Counterclaim 

JA008583 

JA008588 
112 

Exhibit 10DD - Bruin Painting 

Corporation's Amended Statement 

of Facts Constituting Notice of 

Lien and Third-Party Complaint 

JA008589- 

JA00861 
112 

Exhibit 10EE – Answer to Bruin 

Painting Corporation's Amended 

Statement of Facts Constituting 

Notice of Lien and Third-Party 

JA008602- 

JA008621 
112 
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Date Description 
Bates 

Number 
Volume(s) 

Complaint and Camco Pacific 

Construction, Inc.’s Counterclaim 

Exhibit 10FF – Voluntary 

Dismissal of Fidelity and Deposit 

Company of Maryland Only from 

Bruin Painting Corporation's 

Amended Statement of Facts 

Constituting Notice of Lien and 

Third-Party Complaint Without 

Prejudice 

JA008622- 

JA008624 
112 

Exhibit 10GG – HD Supply 

Waterworks’ Amended Statement 

of Facts Constituting Lien and 

Third-Party Complaint 

JA008625- 

JA008642 
112 

Exhibit 10HH – APCO 

Construction’s Answer to HD 

Supply Waterworks’ Amended 

Statement of Facts Constituting 

Lien and Third-Party Complaint 

JA008643- 

JA008657 
112 

Exhibit 10II – Amended Answer 

to HD  Supply Waterworks’ 

Amended Statement of Facts 

Constituting Lien and Third-Party 

Complaint 

JA008658- 

JA008664 
112 

Exhibit 10JJ -Defendants Answer 

to HD Supply Waterworks’ 

Amended Statement of Facts 

Constituting Lien and Third-Party 

Complaint  

JA008665- 

JA008681 
112 

Exhibit 10KK – Stipulation and 

Order to Dismiss E & E Fire 

Protection, LLC Only Pursuant to 

the Terms State Below 

JA008682- 

JA008685 
112 

Exhibit 10LL – HD Supply 

Waterworks, LP’s Voluntary 

Dismissal of Platte River 

Insurance Company Only Without 

Prejudice 

JA008686- 

JA008693 
112 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 10MM – Scott Financial 

Corporation’s Answer to HD 

Supply Waterworks’ Amended 

Statement of Facts Constituting 

Lien and Third-Party Complaint  

JA008694- 

JA008717 
112/113 

Exhibit 10NN-Notice of Appeal JA008718 

JA008723 
113 

Exhibit 10OO – Amended Notice 

of Appeal 

JA008724- 

JA008729 
113 

Exhibit 10PP – Notice of Cross 

Appeal 

JA008730- 

JA008736 
113 

Exhibit 10QQ – Motion to 

Suspend Briefing Pending 

Outcome of Order to Show Cause 

in Supreme Court Case No. 76276 

JA008737- 

JA008746 
113 

Exhibit 11 – Order to Consolidate 

this Action with Case Nos.  

A574391, A574792, A57623. 

A58389, A584730, A58716, 

A580889 and A589195 

JA008747- 

JA008755 
113 

Exhibit 12 – Stipulation and Order 

to Dismiss Third-Party Complaint 

of Interstate Plumbing & Air 

Conditioning, LLC Against 

APCO Construction, Inc. with 

Prejudice 

JA00875- 

JA008758 
113 

Exhibit 13 – Stipulation and Order 

with Prejudice 

JA008759- 

JA008780 
113 

Exhibit 14 – Docket/United 

Subcontractors, Inc. dba Skyline 

Insulation’s Motion to Enforce 

Settlement Agreement and Enter 

Judgment 

JA008762- 

JA008788 
113 

Exhibit 15 – Notice of Entry of 

Order Granting Motion for 54(b) 

Certification and for Stay Pending 

Appeal 

JA008789- 

JA008798 
113 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 16 – Notice of Appeal JA008799- 

JA008810 
113 

08-16-19 APCO’s Opposition to Helix 

Electric of Nevada LLC’s 

Motion to (I) Re-Open 

Statistically Closed Case, (II) 

Dismiss All Unresolved Claims 

and/or (III) In the Alternative 

for a Rule 54(B) Certification as 

to Helix and APCO 

JA008811- 

JA008821 
114 

Exhibit 1 – Order to File Amended 

Docketing Statement 

JA008822- 

JA008824 
114 

Exhibit 2 – Order to Show Cause JA008825- 

JA008828 
114 

Exhibit 3 – Appellant/Cross-

Respondent’s Response to Order 

to Show Cause 

JA008829- 

JA008892 
114/115/116 

Exhibit 4 – Order Dismissing 

Appeal 

JA008893- 

JA008896 
116 

Exhibit 5 – Chart of Claims JA008897- 

JA008924 
116 

Exhibit 6 – Answer to Helix 

Electric’s Statement of Facts 

Constituting Lien and Third-Party 

Complaint and Camco Pacific 

Construction Company, Inc.’s 

Counterclaim 

JA008925- 

JA008947 
116/117 

Exhibit 7 – Answer to Cactus 

Rose’s Statement of Facts 

Constituting Notice of Lien and 

Complaint and Camco Pacific 

Construction Company Inc.’s 

Counterclaim  

JA008948- 

JA008965 
117 

Exhibit 8 – Answer to Heinaman 

Contract Glazing’s Statement of 

Facts Constituting Lien and Third-

Party Complaint and Camco 

JA008966- 

JA008986 
117/118 
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Bates 

Number 
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Pacific Construction’s 

Counterclaim 

Exhibit 9 – Findings of Fact and 

Conclusions of Law as to the 

Claims of Helix Electric of 

Nevada, LLC Against Camco 

Pacific Construction, Inc. 

JA008987- 

JA008998 
118 

Exhibit 10 – Findings of Fact and 

Conclusions of Law as to the 

Claims of Cactus Rose 

Construction Co., Inc. 

JA008998- 

JA009010 
118 

Exhibit 11 – Findings of Fact and 

Conclusions of Law as to the 

Claims of Heinaman Contract 

Glazing 

JA009011- 

JA009024 
118 

Exhibit 12 – Notice of Entry of 

Decision, Order and Judgment on 

Defendant Scott Financial 

Corporation’s Motion for 

Summary Judgment as to Priority 

of Liens 

JA009025- 

JA009038 
118 

 Exhibit 13 – Findings of Fact and 

Conclusions of Law as to the 

Claims of Helix Electric and 

Cabenetec Against APCO 

JA009039- 

JA009110 
118/119 

 Exhibit 14 – Order Granting 

Motion to Deposit Bond Penal 

Sum with Court, Exoneration of 

Bond and Dismissal 

JA009111- 

JA009113 
119 

 Exhibit 15 – Order Approving 

Distribution of Fidelity and 

Deposit Company of Maryland’s 

Bond 

JA009114- 

JA009116 
119 

08-29-19 Helix Electric of Nevada LLC’s 

Reply to APCO’s Opposition to 

Helix Electric of Nevada LLC’s 

Motion to (I) Re-Open 

Statistically Closed Case, (II) 

JA009117- 

JA009123 
119 
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Date Description 
Bates 

Number 
Volume(s) 

Dismiss All Unresolved Claims 

and/or (III) In The Alternative 

for a Rule 54(B) Certification as 

to Helix and APCO 

01-03-20 Notice of Entry of Order 

Granting Helix Electric of 

Nevada, LLC’s Motion for Rule 

54(b) Certification 

JA009124- 

JA009131 
119 

01-29-20 Notice of Appeal JA009132- 

JA009136 
119/120 

Exhibit A – Notice of Entry of 

Judgment [As to the Claims of 

Helix Electric of Nevada, LLC 

and Plaintiff in Intervention 

National Wood Products, Inc.’s 

Against APCO Construction, Inc.] 

JA009137- 

JA009166 
120 

Exhibit [C] – Notice of Entry of 

Order Granting Helix Electric of 

Nevada’s Rule 54(b) Certification 

JA009148- 

JA009156 
120 

02-11-20 Case Appeal Statement JA009157- 

JA009163 
120 

02-11-20 APCO’s Notice of Cross Appeal JA009164- 

JA010310 
120 

Exhibit 1 – Notice of Entry of 

Order (1) Granting APCO 

Construction, Inc.’s Motion for 

Attorney’s Fees and Costs; (2) 

Granting APCO Construction, 

Inc.’s Memorandum of Costs in 

Part (3) Granting Helix Electric of 

Nevada, LLC’s Motion to Retax in 

Party (4) Granting Plaintiff-in-

Intervention National Wood 

Productions, LLC’s Motion to 

Retax in Part and Denying in Part 

and (5) Granting National Wood 

Products, Inc.’s Motion to File a 

Surreply 

JA009168- 

JA009182 
120 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 2 – Notice of Entry of 

Order Granting Helix Electric of 

Nevada’s Motion for Rule 54(b) 

Certification 

JA009183- 

JA00991 
120 
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ALPHABETICAL APPENDIX OF EXHIBITS 

 

Date Description 
Bates 

Number 
Volume(s) 

08-05-09 APCO’s Answer to Helix’s Amended 

Statement of Facts Constituting Notice 

of Lien and Third-Party Complaint  

JA000016 – 

JA000030 
1 

05-08-18 APCO Construction, Inc.’s Motion for 

Attorneys’ Fees and Costs Against 

Helix Electric of Nevada, LLC and 

Plaintiff in Intervention National 

Wood Products, Inc. 

JA006265- 

JA006284 
85 

Exhibit 1 – Findings of Fact and 

Conclusions of Law as to the Claims of 

Helix Electric and Cabenetec Against 

APCO 

JA006285- 

JA006356 
85/86 

Exhibit 2 – National Wood Products, 

Inc.’s Notice of Motion and Motion to 

Intervene and Memorandum of Points 

and Authorities in Support Thereof 

JA006357- 

JA006369 
86 

Exhibit 3 – Plaintiff in Intervention, 

National Wood Products, Inc.’s Findings 

of Fact and Conclusions of Law 

(Proposed) 

JA006370- 

JA006385 
86/87 

Exhibit 4 – Plaintiff in Intervention, 

National Wood Productions, Inc.’s 

Findings of Fact and Conclusions of Law 

Re Camco 

JA006386- 

JA006398 
87 

Exhibit 5 – Offer of Judgment to Helix 

Electric of Nevada, LLC  

JA006399- 

JA006402 
87 

Exhibit 6 – Offer of Judgment to Plaintiff 

in Intervention National Wood Products, 

Inc. 

JA006403- 

JA006406 
87 

Exhibit 7 – Declaration of John Randall 

Jefferies, Esq. in Support of APCO 

Construction, Inc.’s Motion for 

Attorney’s Fees and Costs 

JA006407- 

JA006411 
87 

Exhibit 7A – Billing Entries JA006412- 87/88 
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Date Description 
Bates 

Number 
Volume(s) 

JA006442 

Exhibit 7B – Time Recap JA006443- 

JA006474 
88 

Exhibit 8 – Declaration of Cody S. 

Mounteer, Esq. in Support of Motion for 

Attorney’s Fees and Costs 

JA006475- 

JA006478 
88 

Exhibit 9 – APCO Construction, Inc.’s 

Memorandum of Costs and 

Disbursements [Against Helix Electric of 

Nevada, LLC, and Plaintiff in 

Intervention National Wood Products, 

LLC] 

JA006479- 

JA006487 
88 

Exhibit 10 – Depository Index JA006488- 

JA006508 
88/89 

06-06-13 APCO’s Limited Motion to Lift Stay 

for Purposes of this Motion Only; (2) 

APCO’s Motion for Summary 

Judgment Against Gemstone Only; 

and (3) Request for Order Shortening 

Time 

JA000044- 

JA000054 
1 

Exhibit 1 – Affidavit of Randy Nickerl in 

Support of (I) APCO’s Limited Motion to 

Lift Sta for Purposes of this Motion Only; 

(2) APCO’s Motion for Judgment 

Against Gemstone Only 

JA000055- 

JA000316 
1/2/4/5/6 

Exhibit 2 – Findings of Fact and 

Conclusions of Law and Judgment in 

Favor of APCO Construction Against 

Gemstone Development West, Inc. Only 

JA000317- 

JA000326 
6 

02-11-20 APCO’s Notice of Cross Appeal JA009164- 

JA010310 
120 

Exhibit 1 – Notice of Entry of Order (1) 

Granting APCO Construction, Inc.’s 

Motion for Attorney’s Fees and Costs; (2) 

Granting APCO Construction, Inc.’s 

Memorandum of Costs in Part (3) 

Granting Helix Electric of Nevada, LLC’s 

JA009168- 

JA009182 
114 
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Bates 

Number 
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Motion to Retax in Party (4) Granting 

Plaintiff-in-Intervention National Wood 

Productions, LLC’s Motion to Retax in 

Part and Denying in Part and (5) Granting 

National Wood Products, Inc.’s Motion to 

File a Surreply 

Exhibit 2 – Notice of Entry of Order 

Granting Helix Electric of Nevada’s 

Motion for Rule 54(b) Certification 

JA009183- 

JA00991 
120 

11-06-17 APCO Construction, Inc.’s Omnibus 

Motion in Limine  

JA000590 

JA000614 
9 

Exhibit 1 – Second Amended Notice of 

taking NRCP Rule 30(b)(6) Deposition of 

Person Most Knowledgeable for Zitting 

Brothers Construction, Inc. 

JA000615- 

JA000624 
9 

Exhibit 2 – Zitting Brothers Construction, 

Inc.’s Motion for Partial Summary 

Judgment Against APCO Construction 

JA000625- 

JA000646 
9 

Exhibit 3 – Excerpts from Samuel 

Zitting’s Deposition Transcript taken 

October 27, 2017 

JA000647- 

JA000678 
9/10 

Exhibit 4 – Statement of Facts 

Constituting Lien on Behalf of Buchele, 

Inc. 

JA000679- 

JA000730 
10 

Exhibit 5 – Subcontract Agreement dated 

April 17, 2007 

JA000731- 

JA000808 
10/11 

Exhibit 6 – Subcontract Agreement dated 

April 17, 2007 

JA000809- 

JA000826 
11/12 

Exhibit 7 – Email from Mary Bacon dated 

October 16, 2017 

JA000827- 

JA000831 
12 

Exhibit 8 – Email from Mary Bacon dated 

October 17, 2017 

JA000832- 

JA000837 
12 

Exhibit 9 – Email from Eric Zimbelman 

dated October 17, 2017 

JA000838- 

JA000844 
12 

Exhibit 10 – Special Master Report, 

Recommendation and District Court 

Order 

JA00845- 

JA000848 
12 
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Bates 

Number 
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Exhibit 11 – Plaintiff in Intervention, 

National Wood Products, Inc.’s Initial 

Disclosures Pursuant to NRCP 16.1 

JA000849- 

JA000856 
12 

Exhibit 12 – Plaintiff in Intervention, 

National Wood Products, Inc.’s First 

Supplemental Disclosures Pursuant to 

NRCP 16.1 

JA000857- 

JA000864 
12 

Exhibit 13 – Amended Notice of Taking 

NRCP Rule 30(b)(6) Deposition of 

Person Most Knowledgeable for Helix 

Electric of Nevada, LLC  

JA000865- 

JA000873 
12 

Exhibit 14 – Excerpts from Helix Electric 

of Nevada, LLC’s 30(b)(6) Witness 

Deposition Transcript taken July 20, 2017 

JA000874- 

JA000897 
12 

03-23-18 APCO Opposition to Helix Electric of 

Nevada, LLC’s Findings of Fact and 

Conclusions of Law 

JA006125- 

JA006172 
83/84 

08-16-19 APCO’s Opposition to Helix Electric of 

Nevada LLC’s Motion to (I) Re-Open 

Statistically Closed Case, (II) Dismiss 

All Unresolved Claims and/or (III) In 

the Alternative for a Rule 54(B) 

Certification as to Helix and APCO 

JA008811- 

JA008821 
114 

Exhibit 1 – Order to File Amended 

Docketing Statement 

JA008822- 

JA008824 
114 

Exhibit 2 – Order to Show Cause JA008825- 

JA008828 
114 

Exhibit 3 – Appellant/Cross-

Respondent’s Response to Order to Show 

Cause 

JA008829- 

JA008892 
114/115/116 

Exhibit 4 – Order Dismissing Appeal JA008893- 

JA008896 
116 

Exhibit 5 – Chart of Claims JA008897- 

JA008924 
116 

Exhibit 6 – Answer to Helix Electric’s 

Statement of Facts Constituting Lien and 

Third-Party Complaint and Camco 

JA008925- 

JA008947 
116/117 
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Pacific Construction Company, Inc.’s 

Counterclaim 

Exhibit 7 – Answer to Cactus Rose’s 

Statement of Facts Constituting Notice of 

Lien and Complaint and Camco Pacific 

Construction Company Inc.’s 

Counterclaim  

JA008948- 

JA008965 
117 

Exhibit 8 – Answer to Heinaman Contract 

Glazing’s Statement of Facts Constituting 

Lien and Third-Party Complaint and 

Camco Pacific Construction’s 

Counterclaim 

JA008966- 

JA008986 
117/118 

Exhibit 9 – Findings of Fact and 

Conclusions of Law as to the Claims of 

Helix Electric of Nevada, LLC Against 

Camco Pacific Construction, Inc. 

JA008987- 

JA008998 
118 

Exhibit 10 – Findings of Fact and 

Conclusions of Law as to the Claims of 

Cactus Rose Construction Co., Inc. 

JA008998- 

JA009010 
118 

Exhibit 11 – Findings of Fact and 

Conclusions of Law as to the Claims of 

Heinaman Contract Glazing 

JA009011- 

JA009024 
118 

Exhibit 12 – Notice of Entry of Decision, 

Order and Judgment on Defendant Scott 

Financial Corporation’s Motion for 

Summary Judgment as to Priority of 

Liens 

JA009025- 

JA009038 
118 

Exhibit 13 – Findings of Fact and 

Conclusions of Law as to the Claims of 

Helix Electric and Cabenetec Against 

APCO 

JA009039- 

JA009110 
118/119 

Exhibit 14 – Order Granting Motion to 

Deposit Bond Penal Sum with Court, 

Exoneration of Bond and Dismissal 

JA009111- 

JA009113 
119 

Exhibit 15 – Order Approving 

Distribution of Fidelity and Deposit 

Company of Maryland’s Bond 

JA009114- 

JA009116 
119 
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Bates 

Number 
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06-15-18 APCO Construction, Inc.’s Opposition 

to Helix Electric of Nevada, LLC and 

Plaintiff in Intervention National 

Wood Products, Inc.’s Motions to 

Retax Costs 

JA006615- 

JA006637 
90/91 

Exhibit 1-A Declaration of Mary Bacon 

in Support of APCO’s Supplement to its 

Motion for Attorney’s Fees 

JA006635 

JA006638 
91 

Exhibit 1-B – Declaration of Cody 

Mounteer in Support of APCO’s 

Supplement to its Motion for Attorney’s 

Fees  

JA006639- 

JA006916 

91/92/93 

94/95/96 

11-14-17 APCO Construction, Inc.’s Opposition 

to Helix Electric of Nevada, LLC’s 

Motions in Limine Nos. 1-4 

JA000929- 

JA000940 
13/14 

Exhibit 1 – Excerpts from the Deposition 

Transcript of Mary Jo Allen taken July 

18, 2017 

JA000941- 

JA000966 
14/15/16 

Exhibit 2 – Helix Electric’s Manhattan 

West Billing/Payment Status through 

August 2008 

JA000967- 

JA000969 
16/17 

Exhibit 3 – Excerpts from the Deposition 

Transcript of Andrew Rivera taken July 

20, 2017 

JA000970- 

JA000993 
17/18/19 

08-21-17 APCO Construction’s Opposition to 

Peel Brimley Lien Claimants’ Partial 

Motion for Summary Judgment 

Precluding Defenses Based on Pay-if-

Paid Agreements 

JA000393- 

JA000409 

 

6/7 

Exhibit A – Excerpt from 30(b)(6) 

Witness for Helix Electric of Nevada, 

LLC taken July 20, 2017 

JA000410- 

JA000412 
7 

03-08-18 APCO Construction Inc.’s Post-Trial 

Brief 

JA006059- 

JA006124 
82/83 

11-15-17 APCO Construction, Inc.’s Reply in 

Support of its Omnibus Motion in 

Limine  

JA001133 

JA001148 
21 
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Bates 

Number 
Volume(s) 

Exhibit 1 – Special Master Report 

Regarding Discovery Status 

JA001149- 

JA001151 
21 

Exhibit 2 – Notice of Taking NRCP Rule 

30(b)(6) Deposition of the Person Most 

Knowledgeable for Zitting Brothers 

Construction, Inc. 

JA001152- 

JA001160 
21 

06-29-18 APCO Construction, Inc.’s Reply in 

Support of its Motion for Attorney’s 

Fees and Costs Against Helix Electric 

of Nevada, LLC and Plaintiff in 

Intervention National Wood Products, 

Inc. 

JA007198- 

JA007220 
99 

Exhibit 1 – Invoice Summary by Matter 

Selection 

JA007221- 

JA007222 
99 

Exhibit 2 – Marquis Aurbach Coffing 

Invoice to APCO dated April 30, 2018 

JA007223- 

JA007224 
99 

04-26-10 CAMCO and Fidelity’s Answer and 

CAMCO’s Counterclaim 

JA000031- 

JA000041 
1 

11-14-17 Camco Pacific Construction Company, 

Inc.’s Opposition to Lien Claimants’ 

Motions in Limine Nos. 1-6 

JA000898- 

JA000905 
12 

Exhibit A – Nevada Construction 

Services Cost Plus GMP Contract 

Disbursement Agreement 

JA000906- 

JA000907 
12 

Exhibit B – Scott Financial Corporation’s 

April 28, 2009 letter to the Nevada State 

Contractor’s Board 

JA000908- 

JA000915 
2/13 

Exhibit C – E-mail from Alex Edelstein 

dated December 15, 2008 Re: Letter to 

Subs 

JA000916- 

JA000917 
13 

Exhibit D – Camco Pacific’s letter dated 

December 22, 2008 

JA000918- 

JA000920 
13 

Exhibit E – Order Approving Sale of 

Property 

JA000921- 

JA000928 
13 

02-11-20 Case Appeal Statement JA009157- 

JA009163 
120 
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Date Description 
Bates 

Number 
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08-08-18 Court’s Decision on Attorneys’ Fees 

and Cost Motions 

JA007262- 

JA007280 
100 

06-15-18 Declaration of S. Judy Hirahara in 

support of National Woods’s 

Opposition to APCO Construction’s 

Motion for Attorneys’ Fees and Costs 

JA007121- 

JA007189 
98 

06-13-13 Docket Entry and Minute Order 

Granting APCO’s Motion for 

Summary Judgment Against 

Gemstone 

JA000327 6 

04-25-18 Findings of Fact and Conclusions of 

Law and Order as the Claims of Helix 

Electric and Cabinetec Against APCO 

JA006194- 

JA006264 
84/85 

11-06-17 Helix Electric of Nevada’s Motion in 

Limine Nos. 1-4 

JA000534- 

JA000542 
8 

Exhibit 1 – Notice of Entry of Order JA000543- 

JA000549 
8 

Exhibit 2 – Helix Electric of Nevada, 

LLC’s Amended Notice of 30(b)(6) 

Deposition of APCO Construction 

JA000550 

JA000558 
8/9 

Exhibit 3 - Excerpts from Brian Benson 

Deposition Transcript taken June 5, 2017 

JA000559 

JA000574 
9 

Exhibit 4 – Excerpts from Mary Jo 

Allen’s Deposition Transcript taken July 

18, 2017 

JA000575- 

JA000589 
9 

06-01-18 Helix Electric of Nevada, LLC’s 

Motion for Attorneys’ Fees, Interest 

and Costs 

JA006551- 

JA006563 
90 

Exhibit 1 – Findings of Fact and 

Conclusions of Law and Order as to the 

Claims of Helix Electric of Nevada, LLC 

Against Camco Pacific Construction, Inc. 

JA006564- 

JA006574 
90 

Exhibit 2 – Memorandum of Costs and 

Disbursements (Helix Electric of Nevada, 

LLC) 

JA006575- 

JA006580 
90 

Exhibit 3 – Prime Interest Rate JA006581- 

JA006601 
90 
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Bates 

Number 
Volume(s) 

Exhibit 4 – Declaration of Eric B. 

Zimbelman in Support of Helix Electric 

of Nevada, LLC’s Motion for Attorneys’ 

Fees, Interest and Costs 

JA006583- 

JA006588 
90 

Exhibit 5 – Summary of Fees JA006589- 

JA006614 
90 

08-06-19 Helix Electric of Nevada LLC’s Motion 

to (I) Re-Open Statistically Closed 

Case, (II) Dismiss All Unresolved 

Claims and/or (III) In the Alternative 

for a Rule 54(B) Certification as to 

Helix and APCO 

JA007316- 

JA007331 
101 

Exhibit 1 – Judgment [As to the Claims of 

Helix Electric of Nevada, LLC and 

Plaintiff in Intervention National Wood 

Products, Inc.’s Against APCO 

Construction, Inc. 

JA007332- 

JA007335 
101 

Exhibit 2 – ORDER: (1) Granting APCO 

Construction, Inc. Motion for Attorneys 

Fees and Costs (2) Granting APCO 

Construction, Inc.’s Memorandum of 

Costs in Part (3) Granting Helix Electric 

of Nevada LLC’s Motion to Retax in Part 

and Denying in Part and all related 

matters (4) Granting Plaintiff in 

Intervention National Wood Products 

LLC’s Motion to Retax in Part and 

Denying in Part -and-(5) Granting 

National Wood Products, Inc.’s Motion to 

File a Surreply 

JA007336- 

JA007344 
101 

Exhibit 3 - Notice of Appeal JA007345- 

JA007394 
101/102 

Exhibit 4 – Amended Notice of Appeal JA007395- 

JA007400 
102 

Exhibit 5A – 5F -Notices of Entry of 

Order as to the Claims of Cactus Rose 

Construction, Fast Glass, Inc., Heinaman 

Contract Glazing, Helix Electric of 

JA007401- 

JA007517 
102/103 
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Bates 

Number 
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Nevada, LLC, SWPPP Compliance 

Solutions, Inc., E&E Fire Protection 

Exhibit 6 – Order Dismissing Appeal in 

Part (Case No. 76276) 

JA007518- 

JA007519 
103 

Exhibit 7 – Order to Show Cause JA007520- 

JA007542 
103 

Exhibit 8 -Order Dismissing Appeal 

(Case No. 76276) 

JA007524- 

JA007527 
103 

Exhibit 9 – Notice of Entry of Order to 

Consolidate this Action with Case Nos. 

A574391, A574792, A57623. A58389, 

A584730, A58716, A580889 and 

A589195 

JA 007528- 

JA007541 
103 

Exhibit 10 (Part One)  JA007537- 

JA007542 
103 

Exhibit 10A – Docket 09A587168 

(Accuracy Glass & Mirror v. APCO) 

JA007543- 

JA007585 
103 

Exhibit 10B -Docket 08A571228 (APCO 

v. Gemstone) 
JA007586- 

JA008129 

103/104/105/ 

106/107/108 

109 

Exhibit 10C – Notice of Entry of Order to 

Consolidate this Action with Cases Nos 

A57. 4391, A574792, A577623, 

A583289, A584730, A587168, A580889 

and A589195 

JA008130- 

JA008138 
109 

Exhibit 10D – Notice of Entry of Joint 

Order Granting, in Part, Various Lien 

Claimants’ Motions for Partial Summary 

Judgment Against Gemstone 

Development West 

JA008139- 

JA008141 
109 

Exhibit 10 (Part Two) JA008142- 

JA008149 
109 

Exhibit 10E – 131 Nev. Advance Opinion 

70 

JA008150- 

JA008167 
109 

Exhibit 10F – Special Master Report 

Regarding Remaining Parties to the 

Litigation and Discovery Status 

JA008168- 

JA008170 
109 
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Date Description 
Bates 

Number 
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Exhibit 10EG – Notice of Entry of 

Granting Plaintiff’s Motion to Dismiss  

JA008171- 

JA008177 
109 

Exhibit 10H – Complaint re Foreclosure JA008178- 

JA008214 
109 

Exhibit 10I – First Amended Complaint 

re Foreclosure 

JA008215- 

JA008230 
109 

Exhibit 10J – APCO Construction’s 

Answer to Accuracy Glass & Mirror 

Company’s First Amended Complaint re 

Foreclosure 

JA008231- 

JA008265 
109/110 

Exhibit 10K –Answer to Accuracy Glass 

& Mirror Company, Inc.’s Complaint and 

Camco Pacific Construction, Inc.’s 

Counterclaim 

JA008266- 

JA008285 
110 

Exhibit 10L – Accuracy Glass & Mirror 

Company, Inc.’s Answer to Camco 

Pacific Construction Company’s 

Counterclaim  

JA008286- 

JA008290 
110 

Exhibit 10M – Helix Electric’s Amended 

Statement of Facts Constituting Lien and 

Third-Party Complaint  

JA008291- 

JA008306 
110 

Exhibit 10N – APCO Construction’s 

Answer to Helix Electric’s Amended 

Statement of Facts Constituting Lien and 

Third-Party Complaint  

JA008307- 

JA008322 
110 

Exhibit 10O – Answer to Helix Electric’s 

Statement of Facts Constituting Lien and 

Third-Party Complaint and Camco 

Pacific Construction Company Inc.’s 

Counterclaim 

JA008323- 

JA008338 
110 

Exhibit 10P – Notice of Entry of Helix 

Electric of Nevada, LLC’s Motion for 

Attorney’s Fees, Interest and Costs 

JA008339 

JA008347 
110 

Exhibit 10Q – Notice of Entry of 

Judgment [As to the claims of Helix 

Electric of Nevada, LLC Against Camco 

Construction Co., Inc.] 

JA008348- 

JA008367 
110 
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Bates 

Number 
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Exhibit 10R – Notice of Entry of 

Judgment [As to the Claims of Helix 

Electric of Nevada, LLC and Plaintiff in 

Intervention National Wood Products, 

Inc. Against APCO Construction, Inc.] 

JA008368- 

JA008378 
110 

Exhibit 10S – Findings of Fact and 

Conclusions of Law and Order as to the 

Claims of Helix Electric and Cabenetec 

Against APCO 

JA008379- 

JA008450 
110/111 

Exhibit 10T -WRG Design, Inc.’s 

Amended Statement of Facts Constituting 

Notice of Lien and Third-Party 

Complaint 

JA008451- 

JA008486 
111 

Exhibit 10U – APCO Construction’s 

Answer to WRG Design Inc.’s amended 

Statement of Facts Constituting Lien and 

Third-Party Complaint  

JA008468- 

JA008483 
111 

Exhibit 10V -Answer to WRG Design, 

Inc.’s Statement of Facts Constituting 

Lien, Third-Party Complaint and Camco 

Pacific Construction, Inc’s Counterclaim 

JA008484- 

JA008504 
111 

Exhibit 10W – Notice of Entry of 

Stipulation and Order Dismissal 

JA008505- 

JA008512 
111 

Exhibit 10X – WRG Design, Inc.’s 

Answer to Camco Pacific Construction 

Company, Inc.’s Counterclaim 

JA008513 

JA008517 
111 

Exhibit 10Y – Heinaman Contract 

Glazing’s Amended Statement of Facts 

Constituting Lien and Third-Party 

Complaint  

JA008518- 

JA008549 
111 

Exhibit 10Z – Answer to Heinaman 

Contract Glazing’s Statement of Facts 

Constituting Lien and Third-Party 

Complaint, and Camco Pacific 

Construction’s Counterclaim 

JA008531- 

JA008551 
111 
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Date Description 
Bates 

Number 
Volume(s) 

Exhibit 10AA – Notice of Entry of 

Granting Heinaman Glazing’s Motion for 

Attorneys’s Fees, Interest and Costs 

JA008552- 

JA008579 
111/112 

Exhibit 10BB -Notice of Entry of 

Judgment [As to the Claims of Heinaman 

Contract Glazing Against Camco 

Construction Co., Inc.] 

JA008561- 

JA008582 
112 

Exhibit 10CC – Heinaman Contract 

Glazing’s Answer to Camco Pacific 

Construction Company’s Counterclaim 

JA008583 

JA008588 
112 

Exhibit 10DD - Bruin Painting 

Corporation's Amended Statement of 

Facts Constituting Notice of Lien and 

Third-Party Complaint 

JA008589- 

JA00861 
112 

Exhibit 10EE – Answer to Bruin Painting 

Corporation's Amended Statement of 

Facts Constituting Notice of Lien and 

Third-Party Complaint and Camco 

Pacific Construction, Inc.’s Counterclaim 

JA008602- 

JA008621 
112 

Exhibit 10FF – Voluntary Dismissal of 

Fidelity and Deposit Company of 

Maryland Only from Bruin Painting 

Corporation's Amended Statement of 

Facts Constituting Notice of Lien and 

Third-Party Complaint Without Prejudice 

JA008622- 

JA008624 
112 

Exhibit 10GG – HD Supply Waterworks’ 

Amended Statement of Facts Constituting 

Lien and Third-Party Complaint 

JA008625- 

JA008642 
112 

Exhibit 10HH – APCO Construction’s 

Answer to HD Supply Waterworks’ 

Amended Statement of Facts Constituting 

Lien and Third-Party Complaint 

JA008643- 

JA008657 
112 

Exhibit 10II – Amended Answer to HD 

Supply Waterworks’ Amended Statement 

of Facts Constituting Lien and Third-

Party Complaint 

JA008658- 

JA008664 
112 
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Date Description 
Bates 

Number 
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Exhibit 10JJ -Defendants Answer to HD 

Supply Waterworks’ Amended Statement 

of Facts Constituting Lien and Third-

Party Complaint  

JA008665- 

JA008681 
112 

Exhibit 10KK – Stipulation and Order to 

Dismiss E & E Fire Protection, LLC Only 

Pursuant to the Terms State Below 

JA008682- 

JA008685 
112 

Exhibit 10LL – HD Supply Waterworks, 

LP’s Voluntary Dismissal of Platte River 

Insurance Company Only Without 

Prejudice 

JA008686- 

JA008693 
112 

Exhibit 10MM – Scott Financial 

Corporation’s Answer to HD Supply 

Waterworks’ Amended Statement of 

Facts Constituting Lien and Third-Party 

Complaint  

JA008694- 

JA008717 
112/113 

Exhibit 10NN-Notice of Appeal JA008718 

JA008723 
113 

Exhibit 10OO – Amended Notice of 

Appeal 

JA008724- 

JA008729 
113 

Exhibit 10PP – Notice of Cross Appeal JA008730- 

JA008736 
113 

Exhibit 10QQ – Motion to Suspend 

Briefing Pending Outcome of Order to 

Show Cause in Supreme Court Case No. 

76276 

JA008737- 

JA008746 
113 

Exhibit 11 – Order to Consolidate this 

Action with Case Nos.  A574391, 

A574792, A57623. A58389, A584730, 

A58716, A580889 and A589195 

JA008747- 

JA008755 
113 

Exhibit 12 – Stipulation and Order to 

Dismiss Third-Party Complaint of 

Interstate Plumbing & Air Conditioning, 

LLC Against APCO Construction, Inc. 

with Prejudice 

JA00875- 

JA008758 
113 

Exhibit 13 – Stipulation and Order with 

Prejudice 

JA008759- 

JA008780 
113 
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Bates 

Number 
Volume(s) 

Exhibit 14 – Docket/United 

Subcontractors, Inc. dba Skyline 

Insulation’s Motion to Enforce 

Settlement Agreement and Enter 

Judgment 

JA008762- 

JA008788 
113 

Exhibit 15 – Notice of Entry of Order 

Granting Motion for 54(b) Certification 

and for Stay Pending Appeal 

JA008789- 

JA008798 
113 

Exhibit 16 – Notice of Appeal JA008799- 

JA008810 
113 

05-08-18 Helix Electric of Nevada, LLC’s 

Motion to Retax Costs Re: Defendant 

APCO Construction’s Memorandum 

of Costs and Disbursements  

JA006509- 

JA006521 
89 

06-21-18 Helix Electric of Nevada, LLC’s Notice 

of Non-Opposition to its Motion for 

Attorney’s Fees, Interest and Costs 

JA007193- 

JA007197 
99 

06-15-18 Helix Electric of Nevada, LLC’s 

Opposition to APCO Construction’s 

Motion for Attorneys’ Fees and Costs  

JA006917 – 

JA006942 
96 

Exhibit 1 – Notice of Entry of Staying the 

Case, Except for the Sale of the Property, 

Pending Resolution of the Petition before 

the Nevada Supreme Court 

JA006943- 

JA006948 
96 

Exhibit 2 – Notice of Entry of Denying 

APCO Construction’s Motion for Partial 

Summary Judgment Re: Lien Foreclosure 

Claims 

JA006949- 

JA006954 
96 

Exhibit 3 – Supreme Court filing 

notification Joint Petition for Writ of 

Mandamus filed 

JA006955- 

JA006958 
96 

Exhibit 4 – Order Denying En Banc 

Reconsideration 

JA006959- 

JA006963 
96 

Exhibit 5 – Notice of Entry of Order 

Granting Peel Brimley Lien Claimants’ 

Motion for Partial Summary Judgment 

JA006964- 

JA006978 
96 
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Precluding Defenses Based on Pay-if-

Paid Agreements 

Exhibit 6A – Interstate Plumbing and Air 

Conditioning, LLC’s Response to Special 

Master Questionnaire 

JA006977- 

JA006980 
96 

Exhibit 6B – Nevada Prefab Engineers, 

Inc.’s Response to Special Master 

Questionnaire 

JA006981- 

JA006984 
96 

Exhibit 6C – Zitting Brothers 

Construction, Inc.’s Response to Special 

Master Questionnaire 

JA006985- 

JA006993 
96/97 

Exhibit 6D – Noorda Sheet Metal’s 

Notice of Compliance 

JA006994 

JA007001 
97 

Exhibit 6 E – Unitah Investments, LLC’s 

Special Master Questionnaire 

JA007002- 

JA007005 
97 

Exhibit 7A – Motion to Appoint Special 

Master 

JA007006- 

JA007036 
97 

Exhibit 7B – Letter from Floyd A. Hale 

dated August 2, 2016 

JA007037- 

JA007060 
97 

Exhibit 7C – Special Master Report 

Regarding Remaining Parties to the 

Litigation, Special Master 

Recommendation and District Court 

Order Amended Case Agenda 

JA007042- 

JA007046 
97 

Exhibit 8 – Notice of Entry of Order 

Granting Plaintiff’s Motion to Dismiss 

JA007047 

JA007053 
97 

Exhibit 9 – Stipulation and Order for 

Dismissal with Prejudice 

JA007054- 

JA007056 
97 

Exhibit 10 – Stipulation and Order to 

Dismiss Third-Party Complaint of 

Interstate Plumbing & Air Conditioning, 

LLC Against APCO Construction, Inc. 

with Prejudice 

JA007057- 

JA007059 
97 

Exhibit 11 – Notice of Entry of Order 

Granting in Part and Denying in Part 

APCO Construction’s Omnibus Motion 

in Limine  

JA007060- 

JA007088 
97 
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Bates 
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Exhibit 12 – Notice of Entry of Order 

Granting in Part and Denying in Part 

Helix Electric of Nevada, LLC’s Motion 

in Limine (against APCO Construction) 

JA007070- 

JA007078 
97 

Exhibit 13 – Notice of Entry of Order 

Denying APCO Constructions’ Motion 

for Partial Summary Judgment Re: Lien 

Foreclosure Claims  

JA007079- 

JA007084 
97 

Exhibit 14 – Notice of Entry of Order 

Denying APCO Construction’s Motion 

for Reconsideration of Order Granting 

Partial Summary Judgment Precluding 

Defenses Based on Pay-if-Paid 

Agreements 

JA007085- 

JA007087 
97 

Exhibit 15 – Notice of Association of 

Counsel 

JA007088- 

JA007094 
97 

11-14-17 Helix Electric of Nevada’s Opposition 

to APCO Construction’s Omnibus 

Motion in Limine  

JA000994- 

JA001008 
20 

Exhibit 1 – Excerpts from the Deposition 

Transcript of Brian Benson taken June 5, 

2017 

JA001009- 

JA001042 
20 

Exhibit 2 - Excerpts from the Deposition 

Transcript of Brian Benson taken June 5, 

2017 

JA001043- 

JA001055 
20 

Exhibit 3 – Special Master Order 

Requiring Completion of Questionnaire 

JA001056- 

JA001059 
20 

Exhibit 4 – Excerpts from the Deposition 

Transcript of the 30(b)(6) Witness for 

Helix Electric of Nevada taken July 20, 

2017 

JA001060- 

JA001064 
20 

Exhibit 5 - Excerpts from the Deposition 

Transcript of David E. Parry taken June 

20, 2017 

JA001065 

JA001132 
20/21 

08-29-19 Helix Electric of Nevada LLC’s Reply 

to APCO’s Opposition to Helix Electric 

of Nevada LLC’s Motion to (I) Re-

JA009117- 

JA009123 
119 
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Open Statistically Closed Case, (II) 

Dismiss All Unresolved Claims and/or 

(III) In The Alternative for a Rule 

54(B) Certification as to Helix and 

APCO 

06-29-18 Helix Electric of Nevada, LLC’s Reply 

Re: Motion to Retax 

JA007225- 

JA007237 
100 

03-23-18 Helix Electric of Nevada, LLC’s 

Responses to APCO Construction’s 

Post-Trial Brief 

JA006173- 

JA006193 
84 

06-24-09 Helix Electric’s Statement of Facts 

Constituting Lien and Third-Party 

Complaint 

JA000001- 

JA000015 
1 

01-12-18 Joint Pre-Trial Memorandum [for 

APCO Construction, Inc., the Peel 

Brimley Lien Claimants and National 

Wood Products, LLC ONLY] 

JA001574- 

JA001594 
27/28 

Exhibit 1 – Exhibit List APCO JA001595- 

JA001614 
28 

Exhibit 2 – Helix Trial Exhibits JA001615- 

JA001616 
28 

Exhibit 3 – Exhibit List Plaintiff in 

Intervention National Wood Products, 

Inc. 

JA001617- 

JA001635 
28 

Exhibit 4 – Cactus Rose Trial Exhibits JA001636- 

JA001637 
28 

Exhibit 5 – Heinaman Trial Exhibits JA001638- 

JA001639 
28 

Exhibit 6 – Fast Glass Trial Exhibits JA001640- 

JA001641 
28 

Exhibit 7 – SWPPP Trial Exhibits JA001642- 

JA001643 
28 

Exhibit 8 - Order Granting in Part and 

Denying in Part APCO Construction's 

Omnibus Motion in Limine  

JA001644- 

JA001647 
28 
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Bates 

Number 
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Exhibit 9 - Amended nunc pro tunc order 

regarding APCO Construction, Inc.'s 

Omnibus Motion in Limine No. 7 

JA001648- 

JA001650 
28 

Exhibit 10 - Order Granting in Part and 

Denying in part Helix Electric of Nevada, 

LLC’s Motions in Limine 1-4 (Against 

APCO Construction) 

JA001651- 

JA001653 
28 

Exhibit 11 - order granting Peel Brimley 

Lien Claimants' Motion in Limine Nos.1-

6 (against Camco Pacific Construction, 

Inc.) 

JA001654- 

JA001657 
28 

Exhibit 12 - Order Granting Plaintiff in 

Intervention, National Wood Products, 

Inc.’s Motion in Limine  

JA001658- 

JA001660 
28 

Exhibit 13 - Order Granting Peel Brimley 

Lien Claimants' Motion for Partial 

Summary Judgment Precluding Defenses 

Based on Pay-if-Paid Agreements 

JA001661- 

JA00167 
28/9/29 

03-08-18 Letter to Judge Denton submitting 

APCO Construction, Inc.’s Proposed 

Findings of Fact and Conclusions of 

Law  

JA005986- 

JA006058 
8/821 

03-08-18 Letter to Judge Denton submitting 

Helix Electric of Nevada, LLC’s 

(Proposed) Findings of Fact and 

Conclusions of Law  

JA005953- 

JA005985 
81 

01-04-18 Motion for Reconsideration of Court’s 

Order Granting Peel Brimley Lien 

Claimants’ Partial Motion for 

Summary Judgment to Preclude 

Defenses based on Pay-if-Paid 

provision on an Order Shortening 

Time  

JA001199- 

JA001217 
22 

Exhibit 1 – Subcontract Agreement 

(Helix Electric of Nevada, LLC) 

JA001218- 

JA001245 
22/23/24 

Exhibit 2 – Subcontract Agreement 

(Zitting Brothers) 

JA001246- 

JA001263 
24 
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Number 
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Exhibit 3 – Subcontract Agreement 

(CabineTec) 

JA001264- 

JA001281 
24/25 

Exhibit 4 – Amended Notice of Lien  JA001282- 

JA001297 
25 

Exhibit 5 - Amended NOL JA001298- 

JA001309 
25 

Exhibit 6 – Notice of Lien  JA001310- 

JA001313 
25 

Exhibit 7 – Order Approving Sale of 

Property 

JA001314- 

JA001376 
25/26 

Exhibit 8 – Order Releasing Sale 

Proceeds from Court Controlled Escrow 

Account 

JA001377- 

JA001380 
26 

Exhibit 9 – Order Denying En Banc 

Reconsideration 

JA001381- 

JA001385 
26 

Exhibit 10 – Order Granting Peel Brimley 

Lien Claimants’ Motion for Partial 

Summary Judgment Precluding Defenses 

Based on Pay-if-Paid Agreements 

JA001386- 

JA001392 
26 

Exhibit 11 – Notice of Entry of Findings 

of Fact and Conclusions of Law and 

Judgment 

JA001393- 

JA001430 
26 

Exhibit 12 – Order Big D Construction 

Corp.’s Motion for Attorney’s Fees, 

Costs and Interest Pursuant to Judgment 

JA001431- 

JA001435 
26 

Exhibit 13 – Appellant’s Opening Brief 

(Padilla v. Big D) 

JA001436- 

JA001469 
26 

Exhibit 14 – Respondent’s Answering 

Brief 

JA001470- 

JA001516 
26/27 

Exhibit 15 – Appellant’s Reply Brief 

(Padilla v. Big D) 

JA001517- 

JA001551 
27 

01-29-20 Notice of Appeal JA009132- 

JA009136 
119/120 

Exhibit A – Notice of Entry of Judgment 

[As to the Claims of Helix Electric of 

Nevada, LLC and Plaintiff in Intervention 

JA009137- 

JA009166 
120 
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National Wood Products, Inc.’s Against 

APCO Construction, Inc.] 

Exhibit [C] – Notice of Entry of Order 

Granting Helix Electric of Nevada’s Rule 

54(b) Certification 

JA009148- 

JA009156 
120 

05-31-18 Notice of Entry of Judgment [As to the 

Claims of Helix Electric of Nevada, 

LLC Against Camco Construction, 

Co., Inc.] 

JA006522 

JA006540 
89 

06-01-18 Notice of Entry of Judgment [As to the 

Claims of Helix Electric of Nevada, 

LLC and Plaintiff in Intervention 

National Wood Products, Inc.’s 

Against APCO Construction, Inc.] 

JA006541 

JA006550 
90 

09-28-18 Notice of Entry of Order (1) Granting 

APCO Construction, Inc.’s Motion for 

Attorneys’ Fees and Costs (2) Granting 

APCO Construction, Inc.’s 

Memorandum of Costs in Part (3) 

Granting Helix Electric of Nevada, 

LLC’s Motion to Retax in Part and 

Denying in Part (4) Granting Plaintiff 

in Intervention National Wood 

Products, LLC’s Motion to Retax in 

Part and Denying in Part and (5) 

Granting National Wood Products, 

Inc.’s Motion to File a Surreply 

JA007281- 

JA007299 
100 

12-29-17 Notice of Entry of Order Granting in 

Part and Denying in Part APCO 

Construction’s Omnibus Motion in 

Limine  

JA001178- 

JA001186 
22 

07-02-18 Notice of Entry of Order Granting 

Helix Electric of Nevada, LLC’s 

Motion for Attorneys’ Fees, Interest 

and Costs 

JA007238- 

JA007245 
100 

01-03-20 Notice of Entry of Order Granting 

Helix Electric of Nevada, LLC’s 

Motion for Rule 54(b) Certification 

JA009124- 

JA009131 

119 
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01-03-18 Notice of Entry of Order Granting Peel 

Brimley Lien Claimants’ Motion for 

Partial Summary Judgment 

Precluding Defenses Based on Pay-if-

Paid Agreements 

JA001187- 

JA001198 
22 

12-29-17 Notice of Entry of Order Granting in 

Part and Denying in Part Helix Electric 

of Nevada, LLC’s Motion in Limine 1-

4  

JA001170- 

JA001177 
22 

12-29-17 Notice of Entry of Order Granting Peel 

Brimley Lien Claimants’ Motion in 

Limine 1-6 

JA001161- 

JA001169 
22 

01-19-18 Order Denying APCO Construction’s 

Motion for Reconsideration of Order 

Granting Partial Summary Judgment 

Precluding Defenses Based on Pay-if-

Paid Agreements 

JA005282- 

JA005283 
78 

07-12-19 Order Dismissing Appeal (Case No. 

76276) 

JA007332- 

JA007334 
101 

07-02-10 Order Striking Defendant Gemstone 

Development West, Inc.’s Answer and 

Counterclaim and Entering Default 

JA000042- 

JA000043 
1 

08-02-17 Peel Brimley Lien Claimants’ Motion 

for Partial Summary Judgment 

Precluding Defenses Based on Pay-if-

Paid Agreements and Ex Parte 

Application for Order Shortening 

Time  

JA000328- 

JA000342 
6 

Exhibit 1 – APCO Construction’s 

Answers to Helix Electric of Nevada, 

LLC’s First Request for Interrogatories 

JA000343- 

JA00379 
6 

Exhibit 2 – Camco Pacific Construction 

Company, Inc.’s Responses to Helix 

Electric of Nevada, LLC’s Interrogatories 

JA000380- 

JA000392 
6 

11-06-17 Peel Brimley Lien Claimants’ Motion 

in Limine Nos. 1-6  

JA000419- 

JA000428 
7 

Exhibit 1 – Notice of Entry of Order JA000429 7 
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Date Description 
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Number 
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JA000435 

Exhibit 2 – Amended Notices of 30(b)(6) 

Deposition of Camco Pacific 

Construction Company, Inc. from Cactus 

Rose Construction, Inc., Fast Glass, 

Inc.’s, Heinaman Contract Glazing, Inc. 

and Helix Electric of Nevada, LLC’s 

JA000436- 

JA000472 
7/8 

Exhibit 3 – Excerpt from David E. Parry’s 

Deposition Transcript taken June 20, 

2017 

JA000473 

JA00489 
8 

Exhibit 4 – Cactus Rose Construction, 

Inc.’s First Set of Request for Admissions 

to Camco Pacific Construction 

JA00490 

JA000500 
8 

Exhibit 5 – Fast Glass, Inc.’s First Set of 

Request for Admissions to Camco Pacific 

Construction 

JA000501- 

JA000511 
8 

Exhibit 6 – Heinaman Contract Glazing, 

Inc.’s First Set of Request for Admissions 

to Camco Pacific Construction 

JA000512- 

JA000522 
8 

Exhibit 7 – Helix Electric of Nevada, 

LLC’s First Set of Request for 

Admissions to Camco Pacific 

Construction 

JA000523- 

JA000533 
8 

09-28-17 Peel Brimley Lien Claimants’ Reply to 

Oppositions to Motion for Partial 

Summary Judgment Precluding 

Defenses Based on Pay-if-Paid 

Agreements 

JA000413- 

JA00418 
7 

01-09-18 Peel Brimley Lien Claimants’ 

Opposition to APCO Construction’s 

Motion for Reconsideration of Order 

Granting Partial Summary Judgment 

Precluding Defenses Based on Pay-if-

Paid Agreements 

JA001552- 

JA001560 
27 

06-18-18 Plaintiff in Intervention National 

Wood Products, Inc.’s Joinder to Helix 

Electric of Nevada, LLC’s Opposition 

JA007190- 

JA007192 
99 
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to APCO Construction’s Motion for 

Attorneys’ Fees and Costs  

06-15-18 Plaintiff in Intervention National 

Wood Products, Inc.’s Opposition to 

APCO Construction’s Motion for 

Attorneys’ Fees and Costs  

JA007095- 

JA007120 
97/98 

07-19-18 Plaintiff-in-Intervention National 

Wood Products, Inc.’s Surreply to 

APCO Construction’s Reply to 

Plaintiff-in-Intervention National 

Wood Products, Inc.’s Opposition to 

Motion for Attorney’s Fees and Costs 

JA007246- 

JA007261 
100 

01-10-18 Reply in Support of Motion for 

Reconsideration of Court’s Order 

Granting Peel Brimley Lien Claimants’ 

Partial Motion for Summary Judgment 

to Preclude Defenses Based on Pay-if-

Paid Provisions on an Order 

Shortening Time  

JA001561- 

JA001573 
27 

01-18-18 Stipulation and Order Regarding Trial 

Exhibit Admitted into Evidence 

JA002199- 

JA002201 
36 

Exhibit 1 – Exhibit List APCO JA002208- 

JA002221 
36 

Exhibit 2 – Helix Trial Exhibits JA002222- 

JA002223 
36 

Exhibit 3 – Exhibit List Plaintiff in 

Intervention National Wood Products, 

Inc. 

JA002224- 

JA002242 
36/37 

APCO TRIAL EXHIBITS: 

APCO Related Exhibits:   

Trial Exhibit 7 - Letter from Scott 

Financial to APCO re: Loan Status 
JA002243 37 

Trial Exhibit 8 - APCO Pay Application 

No. 10 as submitted to Owner 

JA002244- 

JA002282 
37/38 

Trial Exhibit 12 and 107 - Email from C. 

Colligan to Subcontractors re: 

Subcontractor Concerns 

JA002283- 

JA002284 
38 
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Trial Exhibit 17 – Video (Construction 

Project) 
JA002285 N/A 

Trial Exhibit 18 – Video (Construction 

Project) 
JA002286 N/A 

Trial Exhibit 19 – Video (Construction 

Project) 
JA002287 N/A 

Trial Exhibit 20 – Video (Construction 

Project) 
JA002288 N/A 

Trial Exhibit 21 – Video (Construction 

Project) 
JA002289 N/A 

Trial Exhibit 22 – Video (Construction 

Project) 
JA002290 N/A 

Trial Exhibit 29 - Email from J. Robbins 

to Subcontractors re: Billing Cut-Off for 

August Billing 

JA002285 39 

Trial Exhibit 30 - Camco Pay Application 

No. 11 NCS-Owner Approved with NCS 

Draw Request 

JA002286- 

JA002306 
39 

Trial Exhibit 32 and 125 - Photo re: 

Building 8 & 9, Interior (Showing 

drywall still not completed and no 

electrical trim or fixture installed) 

JA002307- 

JA002308 
39 

Trial Exhibits 33 and 126 - Photo re: 

Building 8 & 9, Interior (Showing 

drywall still not completed) 

JA002309- 

JA002310 
39 

Exhibit 34 and 128 - Photo re: Building 8 

& 9, Interior (Showing drywall still not 

completed) 

JA002311- 

JA002312- 
40 

Trial Exhibit 35 - Photo re: Building 8 & 

9, Interior (Showing drywall still not 

completed and no electrical trim or 

fixtures installed) 

JA002313- 

JA002314 
40 

Exhibit 36 and 130 -Photo re: Building 8 

& 9, Interior (Showing drywall still not 

completed and no electrical trim or 

fixtures installed) 

JA002315- 

JA002316 
40 
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Trial Exhibits 37 and 131 -Photo re: 

Building 8 & 9, Interior (Showing 

drywall still not completed and no 

electrical trim or fixtures installed) 

JA002317- 

JA002318 
40 

Trial Exhibits 38 and 132 - Photo re: 

Building 8 & 9, Interior (Showing 

drywall still not completed and no 

electrical trim or fixtures installed) 

JA002319- 

JA002320 
41 

Trial Exhibit 39 -Email from K. Costen to 

Subcontractors informing that Manhattan 

West Project no longer open 

JA002321- 

JA002322 
41 

Trial Exhibit 40- Letter from D. Parry to 

Subcontractors Re: Funding Withdrawn 

JA002323 

JA002326 
41 

HELIX Related Exhibits:  41 

Trial Exhibit 46 - Helix Pay Application 

No. 16713-008R1 with Proof of Payment 

JA002327- 

JA002345 
41 

Trial Exhibit 47 - Helix Pay Application 

No. 16713-009R1 with Proof of Payment 

JA002346- 

JA002356 
41 

Trial Exhibit 48 - Email from R. Nickerl 

to B. Johnson Re: Work Suspension 

Directive 

JA002357- 

JA002358 
41 

Trial Exhibit 49 -Helix Pay Application 

No. 16713-010R2 with Proof of Payment 

JA002359- 

JA002364 
41/42 

Trial Exhibit 50 - Unconditional Waiver 

and Release re: Pay Application No. 8 

with Copy of Payment 

JA002365- 

JA002366 
42 

Trial Exhibit 51 - Photo re: Building 8 & 

9, South (No Exterior fixtures installed. 

Helix billed out at 90%) 

JA002367- 

JA002368 
42 

Trial Exhibit 52 -Photo re: Building 8 & 

9, North (No Exterior fixtures installed. 

Helix billed out at 90%) 

JA002369- 

JA002370 
42 

Trial Exhibit 53 -Photo re: Building - 2 & 

3, West (No Exterior fixtures installed. 

Helix billed out at 90%) 

JA002371- 

JA002372 
42 
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Trial Exhibit 54 - Photo re: Building - 2 

& 3, East (No Exterior fixtures installed. 

Helix billed out at 90%) 

JA002373- 

JA002374 
42 

Trial Exhibit 55 - Photo re: Building 2 & 

3, East (No Exterior fixtures installed. 

Helix billed out at 90%) 

JA002375- 

JA002376 
42 

Trial Exhibit 56 - Photo re: Building 8 & 

9, North (No Exterior fixtures installed. 

Helix billed out at 90%) 

JA002377- 

JA002378 
42 

Trial Exhibit 57 - Photo re: Building 2 & 

3, and 8 & 9, North (No Exterior fixtures 

installed. Helix billed out at 90%) 

JA002379- 

JA002381 
42 

Trial Exhibit 58 - Helix Pay Application 

No. 16713-011R1 submitted to Owner 

JA002382- 

JA002391 
42 

Trial Exhibit 59 - Helix Pay Application 

No. 16713-011R1 given to Camco with 

Proof of Payment 

JA002392- 

JA002405 
43 

Trial Exhibit 60 - Helix Retention Rolled 

to Camco 

JA002406- 

JA002415 
43 

Trial Exhibit 61 - Unconditional Waiver 

and Release re: all Invoices through June 

30, 2008 with Proof of Payment 

JA002413- 

JA002415 
43 

Trial Exhibit 62 - Photo re: Building 8 & 

9, South 

JA002416- 

JA002417 
43 

Trial Exhibit 63 - Photo re: Building 2 & 

3, West 

JA002418- 

JA002419 
43 

Trial Exhibit 64 - Photo re: Building 2 & 

3, West 

JA002420- 

JA002421 
43 

Trial Exhibit 65 - Photo re: Building 2 & 

3, South 

JA002422- 

JA002423 
43 

Trial Exhibit 66 - Letter of transmittal 

from Helix to APCO re: Helix Pay 

Application No. 16713-011R1 

JA002424- 

JA002433 
43 

Trial Exhibit 67 - Photo re: Building 8 & 

9, West (No exterior fixtures installed. 

Helix billed out 90%) 

JA002435- 

JA002436 
43 
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Trial Exhibit 68 -Photo re: Building 8 & 

9, West (No exterior fixtures installed. 

Helix billed out 90%) 

JA002437- 

JA002438 
43 

Trial Exhibit 69 - Photo re: Building 2 & 

3, East (No exterior fixtures installed. 

Helix billed out 90%) 

JA002439- 

JA002440 
43 

Trial Exhibit 70 - Photo re: Building 8 & 

9, South (No exterior fixtures installed. 

Helix billed out 90%) 

JA002441- 

JA002442 
43 

Trial Exhibit 71 - Photo re: Building 8 & 

9, West (No exterior fixtures installed. 

Helix billed out 90%) 

JA002443- 

JA002444 
43 

Trial Exhibit 72 - Photo re: Building 2 & 

3, East (No exterior fixtures installed. 

Helix billed out 90%) 

JA002445- 

JA002446 
43 

Trial Exhibit 73 - Photo re: Building 8 & 

9, West (No exterior fixtures installed. 

Helix billed out 90%) 

JA002447- 

JA002448 
43 

Trial Exhibit 74 - Photo re: Building 2 & 

3, East (No exterior fixtures installed. 

Helix billed out 90%) 

JA002448- 

JA002449 
43 

Trial Exhibit 75 - Unconditional Release 

re: Pay Application No. 16713-011R1 

with Proof of Payment 

JA002450- 

JA002456 
43 

Exhibit 77 - Helix Statement of Facts 

Constituting Notice of Lien and Third-

Party Complaint 

JA002457- 

JA002494 43 

Zitting Brothers Related Exhibits:   

Trial Exhibit 100 - Check No. 14392 

payable to Zitting ($27,973.80); Progress 

Payment No. 7 

JA002495- 

JA002497 
44 

Trial Exhibit 101 - Email from R. Nickerl 

to R. Zitting re: Change Orders 

JA002498- 

JA002500 
44 

Trial Exhibit 102 -Email from L. Lynn to 

J. Griffith, et al. re: Change Order No. 

00011 “pending” 

JA002501- 

JA002503 
44 
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Trial Exhibit 103- Email from R. Zitting 

to R. Nickerl re: change orders adjusted to 

$30 per hour  

JA002504- 

JA002505 
44 

Trial Exhibit 104 - Email from R. Zitting 

to R. Nickerl re: change orders adjusted to 

$30 per hour with copies of change orders 

JA002506- 

JA002526 
44 

Trial Exhibit 105 - Ex. C to the 

Ratification – Zitting Quotes 

JA002527- 

JA002528 
44 

Trial Exhibit 106 - Unconditional Lien 

Release – Zitting ($27,973.80)  
JA002529 

44 

Trial Exhibit 108 - Photo of Video 

(Construction Project) 

JA002530- 

JA002531 

44 

Trial Exhibit 109 - Photo of Video 

(Construction Project) 

JA002532- 

JA002533 

44 

Trial Exhibit 110 - Photo of Video 

(Construction Project) 

JA002534- 

JA002535 

44 

Trial Exhibit 111 - Photo of Video 

(Construction Project) 

JA002536- 

JA002537 

44 

Trial Exhibit 112 - Photo of Video 

(Construction Project) 

JA002538- 

JA002539 

44 

Trial Exhibit 113 -Photo of Video 

(Construction Project)  

JA002550- 

JA002541 

44 

Trial Exhibit 114 -Photo of Video 

(Construction Project) 

JA002542- 

JA002543 

44 

Trial Exhibit 115 - Progress Payment No. 

9 Remitted to Zitting 

JA002544- 

JA002545 

44 

Trial Exhibit 116 - Ratification and 

Amendment of Subcontract Agreement 

between Buchele and Camco 

JA002546- 

JA002550 

44 

Trial Exhibit 117 - C to the Ratification  JA002551- 

JA002563 

44 

Trial Exhibit 118 - Q&A from Gemstone 

to subcontracts 

JA002564- 

JA002567 
44 

Trial Exhibit 119 - Check No. 528388 

payable to APCO ($33,847.55) – 

Progress Payment No. 8.1 and 8.2  

JA002568- 

JA002571 
44 
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Trial Exhibit 120 - Tri-City Drywall Pay 

Application No. 7 to APCO as submitted 

to Owner. Show percentage complete for 

Zitting 

JA002572- 

JA002575 
44/45 

Trial Exhibit 127 - Photo of Video 

(Construction Project) 

JA002576- 

JA002577 
45/46 

Trial Exhibit 128 - Photo of Video 

(Construction Project) 

JA002578- 

JA002579 
46 

Trial Exhibit 129 - Photo of Video 

(Construction Project) 

JA002580- 

JA002581 
46 

Trial Exhibit 138 - Memo from Scott 

Financial to Nevada State Contractors 

Board Re: Explanation of Project 

Payment Process 

JA002582- 

JA002591 
46 

Trial Exhibit 152 -Terms & Conditions 

modified by APCO, Invoices and Check 

Payment 

JA002592- 

JA002598 
46 

National Wood Products Related 

Exhibits: 
  

Trial Exhibit 160 - Documents provided 

for settlement 

JA002599- 

JA002612 
46 

CAMCO Related Exhibits:   

Trial Exhibit 163 - Camco Pay 

Application No. 12 to Gemstone 

JA002613- 

JA002651 
46/47 

Trial Exhibit 165 - Letter from D. Parry 

to A. Edelstein re: Gemstone losing 

funding for project 

JA002652- 

JA002653 
47 

Trial Exhibit 166 - Letter from D. Parry 

to G. Hall re: withdrawal of funding 

JA002654 

JA002656 
47 

Helix Related Exhibits:  47 

Trial Exhibit 169 - Helix Exhibit to 

Standard Subcontract Agreement with 

Camco 

JA 002665 

JA002676 
47/48 

Trial Exhibit 170 - Subcontract 

Agreement between Helix and Camco 

(unsigned) 

JA002677- 

JA002713 
48 



Page 73 of 77 

Date Description 
Bates 

Number 
Volume(s) 

Trial Exhibit 171 - Work Order No. 100 JA002714- 

JA002718 
48 

Trial Exhibit 172 - Letter from J. Griffith 

to Victor Fuchs Re: Gemstone’s intention 

to continue retention of Helix w/copy of 

Ratification and Amendment of 

Subcontract Agreement 

JA002719- 

JA002730 
48 

Trial Exhibit 173 - Helix Pay Application 

No. 16713-012 to Camco with proof of 

payment 

JA002731- 

JA002745 
48 

Trial Exhibit 174 - Helix Change Order 

Request No. 28 

JA002746- 

JA002747 
48 

Trial Exhibit 175 - Change Notice No. 41 JA002748- 

JA002751 
48 

Trial Exhibit 176 - Helix Pay Application 

No. 16713-013 to Camco 

JA002752- 

JA002771 
48/49 

Trial Exhibit 177 - Helix Pay Application 

No. 16713-014 to Camco 

JA002772- 

JA002782 
49 

Trial Exhibit 178 - Camco’s letter to 

Helix rejecting Pay Application No. 

16713-015 with attached copy of Pay 

Application 

JA002783 

JA002797 
49 

National Wood/Cabinetec Related 

Exhibits: 
  

Trial Exhibit 184 - Ratification and 

Amendment of Subcontract Agreement 

between CabineTec and Camco (fully 

executed copy) 

JA002798- 

JA002825 
49 

General Related Exhibits:   

Trial Exhibit 218 - Camco/Owner Pay 

Application No. 11 w/Backup 

JA002826- 

JA003028 
50/51/52 

Trial Exhibit 220 - Camco/Owner Pay 

Application No. 12 w/Backup 

JA003029- 

JA003333 
52/53/54/55 

Trial Exhibit 313 - Letter from A. 

Edelstein to R. Nickerl re: NRS 624 

Notice 

JA003334- 

JA003338 55 

 Helix Trial Exhibits:  
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Trial Exhibit 501 - Payment Summary JA003339 – 

JA003732 

55/56/57/ 

58/59/60 

Trial Exhibit 508 – Helix Pay Application JA003733- 

JA003813 
60/61 

Trial Exhibit 510 - Unsigned Subcontract JA003814- 

JA003927 
61/62 

Trial Exhibit 512 - Helix’s Lien Notice JA003928- 

JA004034 
62/63 

Trial Exhibit 522 - Camco Billing 

JA004035- 

JA005281 

63/64/65/66/6

7/ 

68/69/70 

/71/72 

/73/74/75/ 

76/77 

01-17-18 Transcript Bench Trial (Day 1)5 JA001668- 

JA001802 
29/30 

Trial Exhibit 1 - Grading Agreement 

(Admitted) 

JA001803- 

JA001825 
30 

Trial Exhibit 2 – APCO/Gemstone 

General Construction Agreement 

(Admitted) 

JA001826- 

JA001868 
30 

Trial Exhibit 3 - Nevada Construction 

Services /Gemstone Cost Plus/GMP 

Contract Disbursement Agreement 

(Admitted) 

JA001869- 

JA001884 
30 

Trial Exhibit 4 - APCO Pay Application 

No. 9 Submitted to Gemstone (Admitted) 

JA001885- 

JA001974 
30/31/32 

Trial Exhibit 5 - Letter from J. Barker to 

A. Edelstein re: APCO’s Notice of Intent 

to Stop Work (Admitted) 

JA001975- 

JA001978 
32 

Trial Exhibit 6 - Letter from J. Barker to 

A. Edelstein re: APCO’s Notice of Intent 

to Stop Work (Admitted) 

JA001979- 

JA001980 
32 

Trial Exhibit 10 - Letter from J. Barker to 

A. Edelstein Re: Notice of Intent to Stop 

Work (Second Notice) (Admitted) 

JA001981- 

JA001987 
32 

 
5 Filed January 31, 2018 
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Trial Exhibit 13 - Letter from A. Edelstein 

to Re. Nickerl Re: Termination for Cause 

(Gemstone) (Admitted) 

JA001988- 

JA002001 
32 

Trial Exhibit 14 - Letter from W. 

Gochnour to Sean Thueson Re: [APCO’s] 

Response to [Gemstone’s] Termination 

for Cause (Admitted)  

JA002002- 

JA002010 
33 

Trial Exhibit 15 - Letter from R. Nickerl 

to A. Edelstein Re: 48-Hour Notices 

(Admitted) 

JA002011- 

JA002013 
33 

Trial Exhibit 16 - Email from J. Horning 

to A. Berman and J. Olivares re: Joint 

Checks (Admitted) 

JA002014 33 

Trial Exhibit 23 - APCO Subcontractor 

Notice of Stopping Work and Letter from 

J. Barker to A. Edelstein Re: Notice of 

Stopping Work and Notice of Intent to 

Terminate Contract (Admitted) 

JA002015- 

JA002016 
33 

Trial Exhibit 24 - Letter from R. Nickerl 

to Clark County re: Notification of 

APCO’s withdrawal as General 

Contractor of Record (Admitted) 

JA002017- 

JA002023 
33 

Trial Exhibit 26 - Email from J. Gisondo 

to Subcontractors re: June checks 

(Admitted) 

JA002024 34 

Trial Exhibit 27 - Letter from A. Edelstein 

to R. Nickerl re: June Progress Payment 

(Admitted) 

JA002025- 

JA002080 
34 

Trial Exhibit 28 - Letter from J. Barker to 

A. Edelstein Re: Termination of 

Agreement for GMP (Admitted) 

JA002081 34 

Trial Exhibit 31 - Transmission of 

APCO’s Pay Application No. 11 as 

Submitted to Owner (Admitted) 

JA002082- 

JA002120 
34/35 

Trial Exhibit 45 - Subcontractor 

Agreement (Admitted) 

JA002121- 

JA002146 
35 
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Trial Exhibit 162 - Amended and 

Restated General Construction 

Agreement between Gemstone and 

CAMCO (Admitted) 

JA002147- 

JA002176 
35/36 

Trial Exhibit 212 - Letter from Edelstein 

to R. Nickerl re: NRS 624 Notice 

(Admitted) 

JA002177- 

JA002181 
36 

Trial Exhibit 215 - Email from C. 

Colligan to Subcontractors re: 48-hour 

Termination Notice (Admitted) 

JA002182- 

JA002185 
36 

Trial Exhibit 216 - Email from C. 

Colligan re: Meeting with Subcontractors 

(Admitted) 

JA002186- 

JA002188 
36 

Trial Exhibit 506 – Email and Contract 

Revisions (Admitted) 

JA002189 – 

JA002198 
36 

01-18-18 Transcript – Bench Trial (Day 2)6 JA005284- 

JA005370 
78 

Trial Exhibit 535 – Deposition Transcript 

of Andrew Rivera (Exhibit 99) 

(Admitted) 

JA005371- 

JA005623 
78/79/80 

01-19-18 

 

Transcript – Bench Trial (Day 3)7 JA005624- 

JA005785 
80 

Trial Exhibit 231 – Helix Electric’s 

Amended Statement of Facts Constituting 

Notice of Lien and Third-Party 

Complaint (Admitted) 

JA005786- 

JA005801 
80 

Trial Exhibit 314 - Declaration of Victor 

Fuchs in support of Helix’s Motion for 

Partial Summary Judgment against 

Gemstone (Admitted) 

JA005802- 

JA005804 
80 

Trial Exhibit 320 – June-August 

Billings—not paid to APCO (Admitted) 
JA005805 80 

Trial Exhibit 321 – Overpayments to 

Cabinetec (Admitted) 
JA005806- 80 

 
6 Filed January 31, 201879 
7 Filed January 31, 2018 
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Trial Exhibit 536 – Lien math 

calculations (handwritten) (Admitted) 

JA005807- 

JA005808 
80 

Trial Exhibit 804 – Camco 

Correspondence (Admitted) 

JA005809- 

JA005816 
80 

Trial Exhibit 3176 – APCO Notice of 

Lien (Admitted) 

JA005817- 

JA005819 
81 

01-24-18 Transcript – Bench Trial (Day 5)8 JA005820- 

JA005952 
81 

01-24-19 Transcript for All Pending Fee 

Motions on July 19, 2018 

JA007300- 

JA007312 
100/101 

 

 

 
8 Filed January 31, 2018 



Ann Arbor Bloomfield Hills Kalamazoo Las Vegas Peoria 

Howard fa Howard 
J a w f o r b u: s i n e s s· 

www.h2law.com 

Direct Dial 702.667.4817 email:WBG@h2law.com 

August 15, 2008 

VIA E-MAIL AND 
FACSIMILE (702) 365-6940 
Sean D. Thueson, Esq. 
HOLLAND & HART 
3800 Howard Hughes Parkway, 10th Floor 
Las Vegas, NV 89169 

Our Client: APCO Construction 
Your Client: Gemstone Development 
Project: Manhattari West 

Dear Mr. Thueson: 

We have been asked by our client, APCO Construction ("APCO"), to respond to 
the August 1.S, 2008 letter from Gemstone Development West, Inc. ("Gemstone") 
regarding the alleged "Manhattan West (sic) Phase I Termination for Cause" (the 
"Termination Letter"). Due to the fact that the notice was provided on a Friday, and due 
to the limited time to prepare a response, I have attempted to gather information 
regarding each issue. While I have endeavored to provide as complete a response as 
possible, APCO reserves the right to correct any items as necessary after having an 
adequate time for review. 

According to the Termination Letter Gemstone is providing APCO with 48 hours 
notice that APCO must cure what Gemstone has termed the Immediate Termination 
Breaches and the Curable Breaches. Gemstone's demand is factually incorrect as APCO 
is not in default of the agreement, arid even if APCO was in default of the agreement as 
alleged, the issues set forth by Gemstone would not support a termination of the contract. 

The timing of Gemstone's letter leaves little doubt as to it true purpose. As you 
and Gemstone are well aware, APCO has provided Gemstone with a 10 day Notice of 
Intent to Stop Work on the project due to Gemstone's failure to pay the June 2008 
Application. Instead of making the payment that is due, Gemstone is seeking to 
terminate the contract on or before the date that APCO will stop work on the project It is 
also no accident that Gemstone has provided a 48 hour notice on a Friday, making the 
relevant cure date on Sunday, August 17, 2008. Even if APCO was in default, there 
would be no realistic time to cure any default. It is also curious that your client provided 

3800 Howard Hughes Parkway, Suite 1400, Las Vegas, NV 89169.5914 
#409450-vl 702. 25 7 .1483 Fax: 702. 56 7 .1568 www. h2 law. com 
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Sean D. Thueson, Esq. 
August 15, 2008 
Page2 

the notice when it happens to be a weekend that Mr. Randy Nickerl has informed 
Gemstone as late as yesterday that he would be out of town. 

Every contract in the State of Nevada contains an implied duty of good faith and 
fair dealing. Albert H Wohlers & Co. v. Bartgis, 114 Nev. 1249 (1998). Throughout the 
project, Gemstone has breached its duty to act in good faith toward APCO. The latest 
letter is further evidence of Gemstone's lack of good faith. During the project, Gemstone 
has continually made changes to the plans for the project. Despite the substantial amount 
of changes made by Gemstone, Gemstone has refused to approve almost every change 
order, or even provide for appropriate extensions of the contract schedule, making new 
excuses (when Gemstone has even bothered to address the change orders) as to why they 
needed more time or more information. Gemstone is now attempting to use its refusal to 
recognize the proper extensions to the contract schedule as a basis for claiming APCO is 
in default of the contract. Other items, as addressed below, are also blatantly in bad faith. 

Finally, before I address the individual items set out in the Termination Letter, I 
would also note that APCO has received a copy of the e-mail sent to APCO's 
subcontractors by Gemstone. The e-mail notes that Gemstone has a replacement General 
Contractor in place. Obviously, Gemstone's intent is to improperly declare APCO in 
default and then attempt to move forward with the project using APCO's subcontractors. 
Gemstone's e-mail is just the latest effort to interfere vvith APCO contractual relations, 
and APCO will take all steps necessary to protect it rights and interests. 

The Alleged Immediate Termination Breaches. 

Gemstone has set out several items it terms the "Immediate Termination 
Breaches" as section 4 of the Termination Letter. Many of the items listed are a rehash of 
old issues that were resolved months ago. Others are simply vague statements with no 
truth or support. 

4(a) Items (ii), (iii), (iv) and (v) were all complete months ago as part of the normal 
job process. To the extent there where any problems, they would be cured. 

With regard to Item (i), Gemstone's statements are untrue. APCO has supplied 
the appropriate number of workers to perform the drywall work, as the work has 
become available. Further, APCO is performing the work in accordance with the 
schedule as it would be adjusted if Gemstone did not refuse to address any of the 
change orders requesting time extensions. The problem has been with the 
numerous changes that have affected APCO' s ability to provide areas for the 
drywaller to work on a consistent basis. Gemstone is well aware of this issue and 
Gemstone's responsibility. 

1-:loward f.lJloward. 
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Item (vii) -APCO is not currently behind schedule. As noted above, APCO has 
submitted many, many change orders and requests for extension of the contract 
schedule due to the changes made to the plans and the project during construction. 
Gemstone, when it has even bothered to address the change orders, has refused to 
approve any extension of time, and has even gone so far as to instruct APCO that 
APCO should not submit any requests for extension of the contract schedule. I 
should also note that several change orders are approved under Nevada Law due 
to Gemstone's failure to object to the change orders as required by the statute. 
Considering the days approved and even a reasonable amount of the remaining 
requested days, APCO is meeting what should be the updated schedule. 

4(b) In this section, Gemstone again overreaches to find an issue where none exists. 
ThyssenKrupp demanded immediate payment under its contract when APCO 
provided ThyssenKrupp with a copy of the Notice oflntent to Stop Work for 
Gemstone's failure to pay the Application for May 2008. The issue arose because 
Gemstone failed to make payment to APCO. However, once payment was made, 
ThyssenKrupp has been paid for all amounts due them for the work performed to 
date. Again, to the extent this was an issue, it has been cured. 

4( c) This section is just further self serving statements and attempts to find issues 
where none exist. Initially, it must be noted that Items (i), (ii), (iii) and (v) all 
refer to items that are potential disciplinary actions before the Nevada State 
Contractor's Board, after an investigation and hearing. You client is not the 
arbiter of whether any violation of these statutes has occurred. There is no default 
here, and there is nothing to cure. 

Item (i)- APCO has not failed to diligently prosecute the work. See 4(a), Item 
(vii), above. 

Item (ii) - This is just a self serving statement without any support and does not 
warrant further discussion. 

Item (iii)-Again, this is an old item that was fixed months ago as part of the 
normal construction process. To the extent this is an issue, it has been cured. 

Item (iv)- The factual assertions in this item are incorrect. The alleged violation 
is based upon the use of an incorrect code by Gemstone's consultant. First, All 
materials installed in these spaces meet NFP A requirements as outlined and 
required by the Clark County Building Department approved contract documents 
and the Owner /Architect approved submittals. Gemstone's consultant referenced 
NFP A 13 (2007 Edition), and the project was not permitted under this edition of 
the NFP A. However, in order to ensure no issues arose, as requested by Mr. 
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Craig Colligan on July 31, 2008, "APCO will get the fire spay-in insulation 
started immediately and the required HV AC changes in Building 7,8 and 9." 
APCO obtained pricing for the non-combustible insulation and submitted it for 
review to Gemstone on August 4, 2008. That submittal was rejected by the 
Architect on August 8, 2008 as "Not required." Despite all of this, APCO 
continues to work with Gemstone and the Clark County Fire Department to 
ensure that this issue is properly resolved. 

4(d) Item (i)-APCO has provided two week look-ahead schedules and discussed the 
schedules at each site meeting. To the extent that there is an issue, APCO will 
continue to provide the two week look-ahead schedule. This item is cured to the 
extent it needs any further action. 

Item (ii) -Again, the requested schedule updates have been provided. To the 
extent that there is an issue, APCO will continue to provide the schedule. This 
item is cured to the extent it needs any further action. 

4( e) This item is another self serving claim with no substance. First, I must correct 
Gemstone's inconect statement that they received an e-mail from "the general 
counsel for APCO's parent company." Mr. Barker is general counsel for APCO. 
Further, APCO does not have a "parent company." To the extent that Gemstone 
may be trying to drag any other company into this dispute, such action is without 
any basis. As for the contract section cited, Section 2.02(f) requires APCO to 
conduct a weekly safety and coordination meeting. APCO has conducted this 
meeting and continues to do so. Nothing in Section 2.02 requires APCO to set or 
attend a meeting to discuss the 3 6 Additional Sheets Gemstone added to the 
Contract Documents. It should also be noted that APCO did attempt to meet with 
representatives of Gemstone to discuss this and other issues. As has become par 
for the course, Gemstone refused to discuss any change orders or requests for 
extensions oftime. APCO has tried to get these issues resolved and does not want 
to continue to set meetings in which Gemstone refuses to participate in good faith. 

The Alleged Curable Breaches. 

S(a) This issue seems to be included only to claim some fraud occurred, which is non
sense. APCO has contracted to do a scope of work, and that work will be 
performed by APCO as long as Gemstone continues to pay for the work. The 
remainder has nothing to do with any legitimate issue under Section 10.02. 

5(b) APCO provided Gemstone with a proposed budget for the C-2 split work based 
upon a sketched floor plan, at Gemstone's request. Gemstone representatives 
acknowledged that there would be additional pricing based upon the engineering 
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and design that still had to be performed. Based upon the pricing APCO received, 
it supplied a change order. If Gemstone does not agree with the price, there is a 
procedure set out in the contract to resolve the issue. There is nothing to cure in 
this item. 

5(c) APCO is proceeding to complete the work, furnish efficient business 
administration and use its best efforts on the project. To the extent an issue exists, 
APCO will continue to make these efforts, which should cure any issue. 

5( d) All signed contracts have been provided to Gemstone upon execution. Any 
remaining contracts will be supplied once they are executed. There is nothing to 
cure on this item. 

5(e) All subcontractors used were licensed by the Nevada State Contractor's Board 
and have performed their work on the project. Gemstone cites Concrete Visions 
as a problem, but they have perfonned all of the work requested. There is nothing 
to cure on this item. 

5(f) APCO did, and continues to review the Contract Documents in a timely and 
comprehensive manner. Gemstone's position is without merit. 

5(g) APCO did review the drawings as required. Gemstone fails to include the 
additional language that APCO "shall not be responsible for the design of the 
Project." The issue has been the problem with the plans and the continuing 
changes made to the plans, all of which is not APCO' s responsibility. 

5(h) This work was all corrected in September 2007. There is nothing left to cure. 

5(i) APCO has submitted numerous requests for additional time. Gemstone has 
refused to grant any extensions to the contract, and has even informed APCO that 
APCO should not bother submitting any further requests for additional time. 

5G) The issues addressed in this item were fixed months ago at the direction of 
Gemstone and its consultants. There is nothing left to cure. 

5(k) There are no savings. The repeated changes and demands of Gemstone have 
increased the price of the work, not resulted in any savings. 

5(1) APCO obtained the permits when they were available. The change relates to 
delays due to problems with the design that lead to late approval of the plans, 
thereby delaying APCO's ability to obtain the permits. 

lloward &!Howard$ 
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5(m) This is just a rehash of the same issues from above, and was previously addressed. 

5(n) This is just a rehash of the same issues from above, and was previously addressed. 

5( o) This is just a statement and not an issue upon which the contract may be 
terminated. 

S(p) This is another self serving statement with no basis in fact. APCO has not billed 
Gemstone for the correction of any mistakes made by APCO. 

5(q) The daily reports have always been kept in a binder on the jobsite. They are 
available to Gemstone anytime. 

5(r) APCO does not recall any requests from Gemstone for this information. What 
requests were made and when? APCO will provide Gemstone with any 
information as required under the contract. There does not appear to be anything 
to cure in this item. 

5(s), 5(u), 5(v), 5(gg), 5(hh), 5Gj), S(kk) 
As noted above, there is a procedure in the contract for the resolution of disputes. 
If Gemstone truly believes that there are issues with the change orders, the dispute 
resolution provisions of the contract should be followed, to the extent that the 
change order has not been approved or deemed approved. Further, the allegations 
are so vague and lacking specifics that they cannot be responded to in anything 
other than a general fashion. These items are not defaults. 

5(t) APCO has informed Gemstone whenever issues have been discovered. If the 
issue was determined to be APCO's responsibility, APCO has fixed the issues at 
its cost. Once again we have a vague and self serving statement for which no 
detailed response can be given. To the extent that APCO discovers faults in its 
work, APCO will keep Gemstone informed as required by the contract 
documents. This issue is cured. 

5(w) Gemstone is at the project everyday and knows what work is complete and what 
work is going to take place. Gemstone never made an issue about this issue until 
now, when it is facing a Stop Work Notice. However, to the extent that this issue 
has not been waived and in order to avoid any problems on this issue, APCO has 
provided the written inspection and approval has been delivered to Gemstone. 
This item is cured. 

5(x) APCO has provided the required full time staffing. Gemstone has repeatedly 
demanded that APCO remove project supervisory personnel from the project 
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when they refuse to go along with Gemstone's demands. When APCO has 
complied, Gemstone turns around and complains about the lack of that position 
on the project. APCO is committed to providing the necessary personnel to the 
project, despite Gemstone's repeated interference in that regard. This issue is 
cured. 

5(y) This is more non-sense. Please provide the details of when any such requests 
were made by Gemstone. All of the resumes have already been provided, and any 
updates will be provided if requested. 

S(z) This issue has previously been addressed. There is no default on this issue. 

5(aa) APCO has been working with Gemstone on these issues and the parties are 
working together to coordinate these change orders. Again, this item is not a 
default. 

5(bb) This is the same issue raised by Gemstone in the Immediate Breach category and 
are addressed above. 

5(cc) APCO has no idea what Gemstone is referring to in this item. There does not 
appear to be any default in this item. 

5(dd) The schedule issue has been addressed above. 

S(ee) The schedule issue has been addressed above. 

5(ff) Gemstone has not engaged any supplemental service providers on the project to 
APCO's knowledge. 

5(ii) APCO has prepared change orders for the project. Gemstone has refused to 
consider many change orders as Gemstone is required to do under Nevada law. 
APCO has billed for these change orders as provided by Nevada law. There is no 
default here. 

5(11) The position Gemstone seems to be taking is contrary to Nevada Prompt Pay 
Statute. As you are well aware, the Prompt Pay Statute states that no provision of 
any contract can waive or alter the rights provided by the Statute. Yet, that seems 
to be exactly what Gemstone is claiming. APCO has not ignored the dispute 
resolution provisions when disputes have arisen. Gemstone simply ignored the 
change order requests so they would not have to fund the additional amounts or 
allow the schedule extensions. There is simply no default on this issue by APCO. 
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The Grading Agreement. 

Gemstone's letter also purports to terminate the Grading Agreement. Just like the 
issues addressed above, there is no basis for terminating the agreement. The issues raised 
in Section 3(a) have all been completed for some time. In Section 3(b), Gemstone was 
notified of any faults, and those issues have been resolved. Finally, APCO does not 
know how APCO failed to complete any work pursuant to a schedule. Please identify the 
schedule and how APCO failed to comply. 

Conclusion. 

APCO considers that every issue that might actually require some action on the 
part of APCO to have been cured. Certainly, there is no good faith basis for termination 
of the contract for cause. Gemstone's letter is obvious for what it is, a continuing attempt 
to avoid payment for the work performed by APCO. Please be assured that while APCO 
hopes Gemstone will step back from its position and work with APCO to get this project 
complete, APCO stands ready, willing and able to protect its legal rights as it deems 
necessary. 

Sincerely, 

Yc/4 1 ~ 

Wade B. Gochnour, Esq. 

\\'BG: 

CC: James Barker, Esq. 
Gwen Mullins, Esq. 

Howard fl Howard. 
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CONSTRUCTION 
3432 N. 5th Str.eet O North Las Vegas, NV f:39082 
Phone: (702) 734-0188 ° Fax: (702}734°0388 
E-mail: apcoconstructi·on,com o NGL; 14563 

August 19, 2008 

VIA FACSOOLE & EMAIL ONLY 614-0669 

Mr. Alex Edelstein & 
Ivfr. Pete Smith 
Gemstone Development LLC 
9121 W. Russell Road, Ste. 117 
Las Vegas, NV 89148 

RE: MANB'ATI'AN WEST PROJECT 

Dear Alex and Pete: 

I started writing this letter as a supplement to our lawyer's letter that responded to 
your 48 hour notice. As previously indicated, there is no basis for Gemstone to terminate 
our contract Given i,U of the Gemstone issues that have plagued this job, it VvtlS and 
remains my clear position that any termination of our contract. would be a breach of the 
agreement. Then today before I could send my letter I received a letter from your lawyer 
saying that our contract was over. 

Whoever has made this decision certainly was not aware of our prior letters and 
discussions in which we have advised you of significant undisclosed changes in the plans 
provided for construction. We have actually hired an independent third party to perform 
a detailed review because we have not received a complete delta log with narratives from 
Gemstone. As a result of that review, I have enclosed six more change orders that 
exceed $8,094,162.15 for your review and signature. As with the other changes, it is 
almost impossible to fully account for the delays and full impacts to our schedule at this 
stage, ' · ent 'With the (2) two change orders that Alex signed after Pete initially 
rejected · for the HV AC deltas, I would propose that we hold the time issues for now. 
In addition to these six change orders, our initial take offs have confirmed that there is an 
excess of $2,000,000.00 in civil, architectural and structural changes that we are pricing 
and will be submitting shortly for completed work. 
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As noted in my letter of 7 /27 /08 it has become clear to me that we never really 
had a full agreement on the price or scope of this work given the position that you are 
talcing on the pending changes. I can only speculate that your unwillingness to fairly 
consider our change orders relates to your inability to provide us with proof of financing 
for the changes, as we have requested under the General Conditions several times. I also 
find it interesting that you have sent us letters to terminate the contract all within the time 
that we were allowed to provide you notice of our intent to suspend the work if the 
change orders on the June pay application were not paid. That was to elapse on Thursday 
and now your lawyer is proposing that we agree to a termination before that date. We 
will not agree and intend to fully proceed with our contract obligations. I wish Gemstone 
would do the same. 

Given the various lawyer letters, I also wanted to confirm our observations of 
events over the last few days. It has become clear to me that no matter what we say or do 
Gemstone made the final decision to ter:minate our agreement even before giving us the 
48 hour notice. Yesterday morning, Alex crune in and asked me what we were still doing 
on site because there was nothing that we could do to satisfy Gemstone. That would be 
consistent with the email that was sent to all of our subcontractors on friday advising that 
we were being removed from the project before we even had a chance to respond to the 
48 hour notice. Consistent with your prior email, we have confirmed that Gemstone has 
solicited our subcontractors a,nd our employees (Ray Murcell) for the completion of this 
project. Frankly, your interference has created significant confusion and the damage has 
been done despite your lawyer's efforts to explain your conduct. Over the last few days, 
Gemstone has also demanded that certain APCO employees be wrongfully removed from 
the project. Craig also told me that Gemstone had previously selected Cameo to 
complete the project. 
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Overall, 1 am disappointed with Gemstone's lack of good faith and disregard of 
our contract and the problems that are not attributable to APCO. I sincerely hope that 
someone on your side has the where-withal and integrity to take the time to honestly and 
completely assess the changes and plan issues so that we can resolve our differences 
-without a terrnmation or arbitration. A termination -will cause us significant damages for 
which Gemstone -will ultimately be responsible for. I think our time is best spent 
addressing the changes and adjusting the contract time so we can get this project 
completed. Otherwise, we will have no choice but to assemble our various claims and 
file a lien against the project. 

We await your response. 

RN:11 

cc: J. Barker 
J. Pelan 
B. Scott 

Randy Nickerl 
Division Manager 
APCO CONSTRUCTION 
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Jennifer Olivares 

From: Jim Homlng [JimH@gemstonedev.com] 

Sent: Tuesday, August 19, 2008 8:50 AM 

To: Audrie Bergman; Jennifer Olivares 

Subject: Pay App - ManhattanWesl 

Jennifer/Audrie, 

I'd like to have dual checks cut for this pay application directly to the subs and the general. I believe this is different than 
what we have historically done on ManhattanWest, but similar to how we have paid some Manhattan Pay Apps in the 
past. 

Please make sure we discuss before any payment is made to the G.C. 

Thank you. 

Jim 

James Horning 
CFO 
Gemstone Development 
9121 W. Russell Rd Suite 117 
Las Vegas, NV 89148 
Phone: (702) 614-3193 
Mobile: {206) 930-6866 
Fax: {702) 614-0669 

www.manhattanwest.com 
www.gemstonedev.com 

4/3/2009 
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TO: 
FROM: 

NOTICE 

ALL MANHATTEN WEST SUBCONTRACTORS 
APCO CONSTRUCTION 
JAMES BARKER, ESQ./CORPORATE COUNSEL 

Attached hereto is APCO Construction's Notice of Stopping Work and 
Notice of Intent to Terminate Contract for nonpayment. As of 5:00 p.m., 
Thursday, August 21, .2008 all work in furtherance of the subcontracts you have 
with APCO CONSTRUCTION on the Manhattan West project is to stop until you 
are advised otherwise, in writing, by APCO CONSTRUCTION. 

NRS 624.610(7) states: 
If a prime contractor stops work pursuant to subsection 1, each lower tiered 
Subcontractor with whom the prime contractor has entered into an agreement 
and who has not fully performed under that agreement may also stop work on 
the work of improvement. If a prime contractor terminates and agreement 
pursuant to this section, all such lower tiered subcontractors may terminate their 
agreements with the prime contractor. 

Pursuant to statute, APCO CONSTRUCTION is only stopping work 
on this project. At this time it has not terminated its contract with 
Gemstone. As such, all subcontractors, until advised in writing by APCO 
CONSTRUCTION, remain under contract with APCO CONSTRUCTION. 

If you have any questions regarding this matter we urge you to seek 
advice from your legal counsel. 

Additionally, due to the work stoppage for non-payment, the 
subcontractor meeting previously set for Friday, August 2z1

d at 11 a.m. is 
cancelled. 

James M. Barker, Esq. 
Corporate General Counsel 
APCO CONSTRUCTION 
702.251.5800 

Ajlkh= 
EXHIBIT NO. --

~ 
J.W. SBD 1 '/6 /, 
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3432 N. 5th Street • North Les Vegas, NV 89032 
Phone: (702) 734-01 98 • Fax: (702)734-0396 
E-mail: apcoconst:ruotlon.com • NCL: 14563 

VIA FACSIMJI,E (702-614-0669} 
AND U.S. MAIL 

Mr. Alexander Edelstein, CEO 
Gemstone Development 
9121 W. Russell Road, Suite 117 
Las Vegas, Nevada 89148 

August 21, 2008 

RE: MANHATTAN WEST MIXED USE DEVELOPMENT 
APCO CONSTRUCTION - NOTICE OF STOPPING WORK & NOTICE OF INTENT TO 

TERMINATE CONTRACT 
DEADLINE: THURSDAY, AUGUST 21, 2008-5:00 PM 

Dear Mr. Edelstein: 

On August 11, 2008, APCO provided Gemstone with written notice that unless APCO was paid the 
full amount of$6,183,445.24 by close of business on Thursday, August 21, 2008, that APCO would stop work 
on the Project. Gemstone has failed to make full payment as required by statute, despite having no good faith 
contractual or proper statutory basis for withholding the payment. As a result, APCO is stopping work on the 
Manhattan West Project effective immediately. 

In addition to stopping work on the project, APCO hereby asserts its rights to tenninate the contract 
pursuant to NRS 624.610(2). THIS LETTER SHALL SERVE AS APCO'S NOTICE OF INTENT TO 
TERMINATE THEMANHATTANWEST GENERAL CONSTRUCTION AGREEMENTFORGMP 
PURSUANT TO NRS 624.606 THROUGH NRS 624.630, INCLUSIVE. PURSUANT TO THE TERMS 
OFNRS 624.610, THE AGREEMENT SHALL BE TERMINATED AS OF SEPTEMBER 5, 2008. 

Nothing herein shall be constme<l to limit or waive any other rights, claims or defenses that APCO 
may have under statutory or common law. 

Thank you for your attention to this matter. 

Cc: Peter Smith, Gemstone 
Craig Colligan, Gemstone 
All Subcontractors 

Sincerely, 
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Au1. n. 1008 10:51PM mo conmuc110N CA.NCELI.ATION 
LETTER 

No.8l70 P 2 
AUG 2 2 2008 • 

August 22, 2008 

VIA PA.CSIMIU1; ONLY: 380-9939 

Ms.BmllyBllfflllJd 
Clark Cowity Deparlment ofDevelopmont Services 
ll~!>ivisiOJl 
4701 Wesi Russell Road 
LasVogu,Nevada89118 

RE: Ji,l'CO Qwlfflllpp Bplldhm l'frm.itJ 1/11 Mll11boffAA Wqt Px<>lm 

Mo. Emily Bamaxd 

The following I, funnel notiflcetion of APCO Corunruction'• witbdr&wal as Ge:oe,aJ Contmctor of 
Record for the Manhattan West Project and request! Clark CoUD!y Department ofSemces =ind and 
c.anc:cl the cxi:rilng Building Pmn!ts cumatly In APCO Consttuctlon•, name, for 1he projeeL 
AU..oh<d you will find a lbrt of the l'erdt .lillm"""' a!li! pbyaleo.l ~ for lhe ,Mnr,halum Wi!\lt 
l'roj,ict., Per your convmal!Gn with Mr, RlmdyNiolret~ Diviaion Manager for APCO ConslM!ioll, on 
Augus12(1, 200&, you~ulmple l'AX to ,.,...,..,ir at (10Z) !81).99)9 wonld bueqnld and lite 
i'mlllb WD!lld be pUlk,d lrnmedhttd)'. APCO CollS!IUCllol! b !'JO IO!lpt .llil!ll!llt<l wl!h lh<i project 
relll!lng to financlal issues. 

APCO Conmuction has been coordinating this BCtion with the Clork ColDlty Building lnspectiom 
SJ)liolallit, JOSl!,Ph Th!bodttw. l!ld 002) :i49-4WT ..,u. He ffll~ lo. lio nolffi~ Pl'Oll the 
oomplellonottlw~ o1 Al'CO Conrtru.ctloniromwl'ennlls.:relalln$: to hls ~Oll3. 
APCO Construction extends the utmost appreciation to Clark Co\lllly Department of Development 
Servlou, Buildmg DivbJIOJl tbrthelr expeditious~ of ourreque>t, we !hank you. 

Slru:erely, 

g,~ 
Olvlslon 
APCO CONSTRUCl10N 

03932 
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