IN THE SUPREME COURT OF THE STATE OF NEVADA

NEWS+MEDIA CAPITAL GROUP Supreme Court No. 80511
LLC, a Delaware limited liabilit : - :
company; and LAS VEGAS y Electronically Filed

REVIEW-JOURNAL, INC., a Jun 01 2020 10:11 p.m.
Delaware corporation, Elizabeth A. Brown
Clerk of Supreme Court
Appellants/Cross-
Respondents

V.

LAS VEGAS SUN, INC., a Nevada
corporation,

Respondent/Cross-
Appellant.

APPELLANTS/CROSS-RESPONDENTS’ APPENDIX
VOL. 2

Appeal from the Eighth Judicial District Court of the State of
Nevada in and for the County of Clark
The Honorable Timothy Williams
District Court Case No: A-18-772591-B

KEMP JONES, LLP

J. Randall Jones (#1927)
Michael J. Gayan (#1113595)
Mona Kaveh (#11825)

3800 Howard Hughes Pkwy,
17th Floor

Las Vegas, Nevada 89169

JENNER & BLOCK LLP
Richard L. Stone (pro hac vice)
David R. Singer (pro hac vice)
Amy M. Gallegos (pro hac vice)
633 West Sth Street, Suite 3600
Los Angeles, California 90071

Attorneys for Appellants/ Cross-
Respondents

Docket 80511 Document 2020-20633



APPELLANTS’ APPENDIX
ALPHABETICAL INDEX

Date Filed

Description

Vol.

Page Nos.

05/07/2018

Complaint (Excluding
Exhibits), Las Vegas Sun, Inc.
v. DR Partners, Case No. A-
15-715008-BXI, attached as
Exhibit A to Defendants’
Motion to Dismiss

105-112

03/03/2020

Defendants’ Amended Notice
of Appeal in Appellate Court
(Including Exhibits and Case
Appeal Statement)

VI

1030-1183

02/28/2020

Defendants’ Amended Notice
of Appeal in State Court
(Including Exhibits)

994-1029

12/14/2018

Defendants’ Answer to First
Amended Complaint

117-146

09/30/2019

Defendants’ First Amended
Answer to Complaint and
Counterclaims

II

292-334

09/19/2019

Defendants’ Motion to Vacate
Arbitration Award and
Declaration of Michael Gayan
in support, with Exhibits A-D
[Filed Under Seal/Portions
Redacted]:
A. 2005 Joint Operating
Arrangement
B. Stephens Media profit
and loss statement
(Arbitration Ex. 77) [Filed
Under Seal|
C. Final Award of Arbitrator
[Filed Under Seal]
D. 1989 Joint Operating
Arrangement

II
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01/31/2020

Defendants’ Notice of Appeal
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Exhibits and Case Appeal
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845-974
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Defendants’ Notice of Appeal
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Exhibits)

821-844
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Defendants’ Opposition to
Plaintiff’s Motion to Confirm
Arbitration Award, in Part,
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Correct the Award, in Part and
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in Part (Excluding Exhibits)
[Filed Under Seal]
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Defendants’ Reply in Support
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III
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of Motion to Vacate
Arbitration Award (Including
Exhibits E-H, Excluding
Exhibits A-B) [Filed Under
Seal /Portions Redacted,
Exhibits Filed Under Seal]

III

406-473

01/28/2020

Findings of Facts,
Conclusions of Law, and
Order Affirming the
Arbitration Award

810-820

05/22/2020

Findings of Facts,
Conclusions of Law, and
Order Granting Defendants’
Motion to Seal All Materials

VII

1303-1319




Generated in the Private
Arbitration

02/18/2020

Judgment

991-993

12/04/2019

Minute Order Denying
Defendants’ Motion to Vacate
Arbitration Award and
Granting the Plaintiff’s Motion
to Confirm Arbitration Award,
in Part, and to Vacate or,
Alternatively, Modify or
Correct the Award, in Part

<<

804-809

05/01/2020

Minute Order re: Motion to
Seal

VII

1299-1302

10/22/2019

Minute Order re Plaintiff’s
Motion to Confirm Arbitration
Award, in Part, and to Vacate
or, Alternatively, Modify or
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III

556

11/21/2018

Order Granting Plaintiff’s
Motion to Compel Arbitration
and Denying Defendants’
Motion to Dismiss

115-116

04/19/2018

Plaintiff’s Affidavit of Service
re: Summons and Complaint
to Defendant Las Vegas
Review Journal, Inc.

103

04/19/2018

Plaintiff’s Affidavit of Service
re: Summons and Complaint
to Defendant News+Media
Capital Group, LLC

104

04/10/2018

Plaintiff’s Complaint
(Including Exhibits)

1-102

11/15/2019

Plaintiff’s First Amended
Complaint (Including Exhibits)

IV

695-803

09/13/2019

Plaintiff’s Motion to Confirm
Arbitration Award, in Part,
and to Vacate or,

147-178
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Alternatively, Modify or
Correct the Award, in Part
(Excluding Exhibits) [Filed
Under Seal]

03/19/2020

Plaintiff’s Notice of Appeal in
Appellate Court (Including
Exhibits and Case Appeal
Statement)

VII

1184-1298

02/11/2020

Plaintiff’s Notice of Cross-
Appeal in State Court
(Including Exhibits)

975-990

09/30/2019

Plaintiff’s Opposition to
Defendants’ Motion to Vacate
Arbitration Award (Including
Exhibits) [Filed Under
Seal/Portions Redacted,
Exhibits Filed Under Seal]

II
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Plaintiff’s Reply in Support of
Motion to Confirm Arbitration
Award, in Part, and to Vacate
or, Alternatively, Modify or
Correct the Award, in Part and
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Part and to Vacate the Award,
in Part (Including Exhibits)
[Filed Under Seal/Portions
Redacted, Exhibits 3-6 Filed
Under Seal]

I1I

474-551

05/07/2018

Stipulation and Order of
Dismissal with Prejudice, Las
Vegas Sun, Inc. v. DR
Partners, Case No. A-15-
715008-BXI, attached as
Exhibit B to Defendants’
Motion to Dismiss

113-114

10/22/2019

Transcript of Hearing on
Plaintiff’s Motion to Confirm
Arbitration Award, in Part,

IV

557-694
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and to Vacate or,
Alternatively, Modify or
Correct the Award, in Part and
Defendants’ Motion to Vacate
Arbitration Award
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Plaintiff’s First Amended
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Defendants’ Motion to Vacate
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Attorneys for Respondent/ Cross-Appellant Las Vegas Sun, Inc.
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E. LEIF REID TODD L. BICE
KRISTEN L. MARTINI JORDAN T. SMITH

NICOLE SCOTT 400 South 7th Street, Suite 300
One East Liberty Street, Suite 300 Las Vegas, Nevada 89101
Reno, Nevada 89501

Attorneys for Respondent/ Cross-Appellant Las Vegas Sun, Inc.

Supreme Court of Nevada
201 South Carson Street, #201
Carson City, Nevada 89701

/s/Angela Embrey
An employee of Kemp Jones, LLP
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J. RANDALL JONES, ESQ. (#1927)
MICHAEL J. GAYAN, ESQ. (#11135)
KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway, 17" FI.
Las Vegas, Nevada 89169

Ph.: (702) 385-6000

Fax: (702) 385-6001
r.jones@kempjones.com
m.gayan@kempjones.com
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News+Media Capital Group LLC &
Las Vegas Review-Journal, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA

LAS VEGAS SUN, INC., a Nevada
corporation,

Plaintiff,
VS.

NEWS+MEDIA CAPITAL GROUP LLC, a
Delaware limited liability company; LAS VEGAS
REVIEW-JOURNAL, INC,, a

Delaware corporation; and

DOES, I-X, inclusive,

Defendants.

LAS VEGAS REVIEW-JOURNAL, INC., a
Delaware corporation,

Counterclaimant,
VS,

LAS VEGAS SUN, INC., a Nevada
corporation,

Counterclaim-Defendant.
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FIRST AMENDED ANSWER TO COMPLAINT
1. Answering Paragraph “1” of the Plaintiff’s Complaint, the Defendants deny the

allegations contained in said paragraph.

2. Answering Paragraph “2” of the Plaintiff’s Complaint, the allegations contained in
said paragraph are legal conclusions, and as such, require no response. To the extent that a
response is required, the Defendants deny said allegations.

3. Answering Paragraph “3” of the Plaintiff’s Complaint, the Defendants deny the
allegations purporting to represent factual matters. The remaining allegations are legal
conclusions, and require no response. To the extent that a response is required, the Defendants
deny said allegations.

4, Answering Paragraph “4” of the Plaintiff’s Complaint, the allegations contained in
said paragraph are legal conclusions, and as such, require no response. To the extent that a
response is required, the Defendants deny said allegations.

5. Answering Paragraph “5” of the Plaintiff’s Complaint, the allegations contained in
said paragraph are legal conclusions, and as such, require no response. To the extent that a
response is required, the Defendants deny said allegations.

6. Answering Paragraph “6” of the Plaintiff’s Complaint, the Defendants admit the
allegations contained in said paragraph.

7. Answering Paragraph “7” of the Plaintiff’s Complaint, the Defendants admit the
allegations contained in said paragraph.

8. Answering Paragraph “8” of the Plaintiff’s Complaint, Defendants admit that
Defendant LAS VEGAS REVIEW-JOURNAL, INC. is a Delaware corporation doing business in
the State of Nevada, which operates and publishes the Las Vegas Review-Journal.

9. Answering Paragraph “9” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

10.  Answering Paragraph “10” of the Plaintiff’s Complaint, the Defendants admit that
the Plaintiff owns and operates the Las Vegas Sun (“the Sun”), the Defendants operate and publish
the Las Vegas Review-Journal, and both the Sun and Las Vegas Review-Journal are daily

newspapers of general circulation in Las Vegas, Nevada. The Defendants deny the remaining

2
2929395.10
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allegations in said paragraph.

11.  Answering Paragraph “11” of the Plaintiff’s Complaint, the Defendants are without
sufficient knowledge or information upon which to base a response to said paragraph, and
therefore deny the allegations in said paragraph.

12.  Answering Paragraph “12” of the Plaintiff’s Complaint, the Defendants are without
sufficient knowledge or information upon which to base a response to said paragraph, and
therefore deny the allegations in said paragraph.

13.  Answering Paragraph “13” of the Plaintiff’s Complaint, Defendants admit that the
Sun and Donrey of Nevada, Inc. entered into a joint operating agreement, the 1989 JOA. As to the
remaining allegations as to the reasons for the agreement and/or its compliance with the
Newspaper Preservation Act of 1970, the Defendants are without sufficient knowledge or
information upon which to base a response to said allegations, and therefore deny said allegations.

14.  Answering Paragraph “14” of the Plaintiff’s Complaint, the allegations in such
paragraph are legal conclusions, alleged statements of law and alleged interpretations of statutory
language, to which no responsive pleading is required. To the extent any response is required, the
Defendants deny the allegations in said paragraph.

15.  Answering Paragraph “15” of the Plaintiff’s Complaint, the 1989 JOA speaks for
itself and Defendants deny the unnecessary characterizations of its provisions, as worded.

16.  Answering Paragraph “16” of the Plaintiff’s Complaint, the 1989 JOA speaks for
itself and Defendants deny the unnecessary characterizations of its provisions, as worded.

17.  Answering Paragraph “17” of the Plaintiff’s Complaint, the 1989 JOA speaks for
itself and Defendants deny the unnecessary characterizations of its provisions, as worded.

18.  Answering Paragraph “18” of the Plaintiff’s Complaint, the Defendants are without
sufficient knowledge or information upon which to base a response to said paragraph, and
therefore deny the allegations in said paragraph.

19.  Answering Paragraph “19” of the Plaintiff’s Complaint, the 1989 JOA speaks for
itself and Defendants deny the unnecessary characterizations of its provisions, as worded.

20.  Answering Paragraph “20” of the Plaintiff’s Complaint, the Defendants admit that

2929395.10
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the 1989 JOA contains the quoted language, but the Defendants are without sufficient knowledge
or information upon which to base a response to the remaining allegations and characterizations
contained in said paragraph, and therefore deny the remaining allegations and characterizations in
said paragraph.

21.  Answering Paragraph “21” of the Plaintiff’s Complaint, the 1989 JOA speaks for
itself and Defendants deny the unnecessary characterizations of its provisions, as worded.

22.  Answering Paragraph “22” of the Plaintiff’s Complaint, the Defendants admit that
the 1989 JOA contains the quoted language, but the Defendants are without sufficient knowledge
or information upon which to base a response to the remaining allegations and characterizations
contained in said paragraph, and therefore deny the remaining allegations and characterizations in
said paragraph.

23.  Answering Paragraph “23” of the Plaintiff’s Complaint, the 1989 JOA speaks for
itself and Defendants deny the unnecessary characterizations of its provisions, as worded.

24.  Answering Paragraph “24” of the Plaintiff’s Complaint, the 1989 JOA speaks for
itself and Defendants deny the unnecessary characterizations of its provisions, as worded.

25.  Answering Paragraph “25” of the Plaintiff’s Complaint, the 1989 JOA speaks for
itself and Defendants deny the unnecessary characterizations of its provisions, as worded.

26.  Answering Paragraph “26” of the Plaintiff’s Complaint, the Defendants admit that
the 1989 JOA did not provide for any alternative dispute resolution procedure. The Defendants are
without sufficient information upon which to form a belief as to the truth of the remaining
allegations and characterizations contained in said paragraph and therefore, deny said allegations
and characterizations.

27.  Answering Paragraph “27” of the Plaintiff’s Complaint, the Defendants are without
sufficient knowledge or information upon which to base a response to said paragraph, and
therefore deny the allegations in said paragraph.

28.  Answering Paragraph “28” of the Plaintiff’s Complaint, the Defendants are without
sufficient knowledge or information upon which to base a response to said paragraph, and

therefore deny the allegations in said paragraph.

2929395.10
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29.  Answering Paragraph “29” of the Plaintiff’s Complaint, the Defendants are without
sufficient knowledge or information upon which to base a response to said paragraph, and
therefore deny the allegations in said paragraph.

30.  Answering Paragraph “30” of the Plaintiff’s Complaint, the Defendants are without
sufficient knowledge or information upon which to base a response to said paragraph, and
therefore deny the allegations in said paragraph.

31. Answering Paragraph “31” of the Plaintiff’s Complaint, the Defendants admit the
allegations contained in said paragraph.

32.  Answering Paragraph “32” of the Plaintiff’s Complaint, the 2005 JOA speaks for
itself and the Defendants deny the unnecessary characterizations of its provisions, as worded.

33.  Answering Paragraph “33” of the Plaintiff’s Complaint, the 2005 JOA speaks for
itself and the Defendants deny the unnecessary characterizations of its provisions, as worded.

34.  Answering Paragraph “34” of the Plaintiff’s Complaint, the Defendants are without
sufficient knowledge or information upon which to base a response to said paragraph, and
therefore deny the allegations in said paragraph.

35.  Answering Paragraph “35” of the Plaintiff’s Complaint, the Defendants admit that
the 2005 JOA contains the quoted language, but the Defendants are without sufficient knowledge
or information upon which to base a response to the remaining allegations and characterizations
contained in such paragraph, and therefore deny the remaining allegations and characterizations in
said paragraph. The 2005 JOA speaks for itself.

36.  Answering Paragraph “36” of the Plaintiff’s Complaint, the Defendants admit that
the quoted language does not appear in Section 5.2 of the 2005 JOA. As to the remaining
allegations and characterizations in said paragraph, the Defendants are without sufficient
knowledge or information upon which to base a response to said allegations, and therefore deny
said allegations. The 2005 JOA speaks for itself.

37.  Answering Paragraph “37” of the Plaintiff’s Complaint, the 2005 JOA speaks for
itself and the Defendants deny the unnecessary characterizations of its provisions, as worded.

38.  Answering Paragraph “38” of the Plaintiff’s Complaint, the Defendants are without

2929395.10
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sufficient knowledge or information upon which to base a response to said paragraph, and
therefore deny the allegations in said paragraph.

39.  Answering Paragraph “39” of the Plaintiff’s Complaint, the 2005 JOA speaks for
itself and the Defendants deny the unnecessary characterizations of its provisions, as worded.

40.  Answering Paragraph “40” of the Plaintiff’s Complaint, the 2005 JOA speaks for
itself and the Defendants deny the unnecessary characterizations of its provisions, as worded.

41.  Answering Paragraph “41” of the Plaintiff’s Complaint, the 2005 JOA speaks for
itself and the Defendants deny the unnecessary characterizations of its provisions, as worded.

42.  Answering Paragraph “42” of the Plaintiff’s Complaint, the 2005 JOA speaks for
itself and the Defendants deny the unnecessary characterizations and conjecture of its provisions,
as worded.

43.  Answering Paragraph “43” of the Plaintiff’s Complaint, the 2005 JOA speaks for
itself and the Defendants deny the unnecessary characterizations of its provisions, as worded.

44.  Answering Paragraph “44” of the Plaintiff’s Complaint, the Defendants are without
sufficient knowledge or information upon which to base a response to said paragraph, and
therefore deny the allegations in said paragraph.

45.  Answering Paragraph “45” of the Plaintiff’s Complaint, the 2005 JOA speaks for
itself and the Defendants deny the unnecessary characterizations of its provisions, as worded.

46.  Answering Paragraph “46” of the Plaintiff’s Complaint, the 1989 JOA and the 2005
JOA speak for themselves and the Defendants deny the unnecessary characterizations of their
provisions, as worded.

47.  Answering Paragraph “47” of the Plaintiff’s Complaint, the 2005 JOA speaks for
itself and the Defendants deny the unnecessary characterizations of its provisions, as worded.

48.  Answering Paragraph “48” of the Plaintiff’s Complaint, the Defendants admit that
the language quoted in said paragraph is contained in Section 5.1.4 of the JOA. The Defendants
deny remaining allegations in said paragraph.

49.  Answering Paragraph “49” of the Plaintiff’s Complaint, the 2005 JOA speaks for

itself and the Defendants deny the unnecessary characterizations of its provisions, as worded.
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50.  Answering Paragraph “50” of the Plaintiff’s Complaint, the Defendants are without
sufficient knowledge or information upon which to base a response to said paragraph, and
therefore deny the allegations in said paragraph.

51.  Answering Paragraph “51” of the Plaintiff’s Complaint, the 2005 JOA speaks for
itself and the Defendants deny the unnecessary characterizations of its provisions, as worded.

52.  Answering Paragraph “52” of the Plaintiff’s Complaint, the Defendants admit that
the quoted language contained in said paragraph is contained in the 2005 JOA, but the Defendants
are without sufficient knowledge or information upon which to base a response to the remaining
allegations and characterizations in said paragraph, and therefore deny the allegations in said
paragraph.

53.  Answering Paragraph “53” of the Plaintiff’s Complaint, the 2005 JOA speaks for
itself and the Defendants deny the unnecessary characterizations of its provisions, as worded.

54.  Answering Paragraph “54” of the Plaintiff’s Complaint, the Defendants admit and
affirmatively state that Section 5.1, and Appendices A and B set forth specifications that apply to
the Sun’s pages and its “noticeable mention” on the front page of the Las Vegas Review-Journal.
The Defendants deny the remaining allegations in said paragraph, as worded.

55.  Answering Paragraph “55” of the Plaintiff’s Complaint, the Defendants admit that
the quoted language is contained in Appendix A to the 2005 JOA, but deny the remaining
allegations and characterizations contained in said paragraph.

56.  Answering Paragraph “56” of the Plaintiff’s Complaint, the 2005 JOA, including
Appendix B, speaks for itself, and Defendants deny the unnecessary allegations and
characterizations contained in said paragraph.

57.  Answering Paragraph “57” of the Plaintiff’s Complaint, the 2005 JOA speaks for
itself and the Defendants deny the unnecessary characterizations of its provisions, as worded.

58.  Answering Paragraph “58” of the Plaintiff’s Complaint, the Defendants deny the
allegations (as worded) contained in said paragraph.

59.  Answering Paragraph “59” of the Plaintiff’s Complaint, the 2005 JOA speaks for

itself and the Defendants deny the unnecessary characterizations of its provisions, as worded.
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60.  Answering Paragraph “60” of the Plaintiff’s Complaint, the 2005 JOA speaks for
itself and the Defendants deny the unnecessary characterizations of its provisions, as worded.

61.  Answering Paragraph “61” of the Plaintiff’s Complaint, the 1989 JOA and the 2005
JOA speak for themselves and the Defendants deny the unnecessary characterizations of their
provisions, as worded.

62.  Answering Paragraph “62” of the Plaintiff’s Complaint, the Defendants admit that
the quoted language in said paragraph is contained in the 2005 JOA.

63.  Answering Paragraph “63” of the Plaintiff’s Complaint, the Defendants admit that
the quoted language in said paragraph is contained in the 2005 JOA.

64.  Answering Paragraph “64” of the Plaintiff’s Complaint, the Defendants admit that
the language quoted is contained in Section 10.8 of the 2005 JOA, but Defendants are without
sufficient knowledge or information upon which to base a response to the remaining allegations
and characterizations, and therefore deny the remaining allegations and characterization in said
paragraph.

65.  Answering Paragraph “65” of the Plaintiff’s Complaint, the Defendants are without
sufficient knowledge or information upon which to base a response to said paragraph, and
therefore deny the allegations in said paragraph.

66.  Answering Paragraph “66” of the Plaintiff’s Complaint, the Defendants are without
sufficient knowledge or information upon which to base a response to said paragraph, and
therefore deny the allegations in said paragraph.

67.  Answering Paragraph “67” of the Plaintiff’s Complaint, the Defendants are without
sufficient knowledge or information upon which to base a response to said paragraph, and
therefore deny the allegations in said paragraph.

68.  Answering Paragraph “68” of the Plaintiff’s Complaint, the Defendants admit that
the litigation mentioned in said paragraph was in fact initiated. The Defendants deny the
remaining allegations and characterizations contained in said paragraph.

69.  Answering Paragraph “69” of the Plaintiff’s Complaint, the Defendants admit the

allegations contained in said paragraph.
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70.  Answering Paragraph “70” of the Plaintiff’s Complaint, the Defendants admit the
allegations contained in said paragraph.

71.  Answering Paragraph “71” of the Plaintiff’s Complaint, the Defendants admit the
allegations contained in said paragraph.

72.  Answering Paragraph “72” of the Plaintiff’s Complaint, the Defendants admit that
the language quoted in said paragraph is contained in the Order entered by the Nevada Supreme

Court in Las Vegas Sun, Inc. v. D.R. Partners d/b/a Stephens Media Group, Appeal No. 68700.

The Defendants deny the remaining characterizations and allegations in said paragraph.
73.  Answering Paragraph “73” of the Plaintiff’s Complaint, the Defendants admit that
the language quoted in said paragraph is contained in the Order entered by the Nevada Supreme

Court in Las Vegas Sun, Inc. v. D.R. Partners d/b/a Stephens Media Group, Appeal No. 68700.

The Defendants deny the remaining characterizations and allegations in said paragraph.
74.  Answering Paragraph “74” of the Plaintiff’s Complaint, the Defendants admit that
the language quoted in said paragraph is contained in the Order entered by the Nevada Supreme

Court in Las Vegas Sun, Inc. v. D.R. Partners d/b/a Stephens Media Group, Appeal No. 68700.

The Defendants deny the remaining characterizations and allegations in said paragraph.

75.  Answering Paragraph “75” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

76.  Answering Paragraph “76” of the Plaintiff’s Complaint, the Defendants are without
sufficient knowledge or information upon which to base a response to said paragraph, and
therefore deny the allegations in said paragraph.

77.  Answering Paragraph “77” of the Plaintiff’s Complaint, the Defendants admit that
the dispute settled and deny the remainder of the allegations contained in said paragraph.

78.  Answering Paragraph “78” of the Plaintiff’s Complaint, the Defendants admit the
allegations contained in said paragraph.

79.  Answering Paragraph “79” of the Plaintiff’s Complaint, the Defendants admit the
allegations contained in said paragraph.

80.  Answering Paragraph “80” of the Plaintiff’s Complaint, the Defendants admit that
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they became aware of the pending legal proceedings when they succeeded in ownership.

81.  Answering Paragraph “81” of the Plaintiff’s Complaint, the Defendants are without
sufficient knowledge or information upon which to base a response to said paragraph, and
therefore deny the allegations in said paragraph.

82.  Answering Paragraph “82” of the Plaintiff’s Complaint, the Defendants admit that
early in 2018 they were provided with a copy of the settlement agreement reached in the Sun’s
litigation with DR Partners and Stephens Media, subject to protective, use and confidentiality
stipulations.

83.  Answering Paragraph “83” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

84.  Answering Paragraph “84” of the Plaintiff’s Complaint, the Defendants admit that
their accounting practices did not change as a result of the Sun’s litigation with DR Partners and
Stephens Media. The Defendants deny all other allegations, and characterizations in said
paragraph.

85.  Answering Paragraph “85” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

86.  Answering Paragraph “86” of the Plaintiff’s Complaint, the Defendants admit that
the Plaintiff and Defendants disagree as to meaning and interpretation of certain provisions of the
2005 JOA regarding editorial costs, and certain of those disagreements are the same or similar to
those between the Sun and the prior owners of the Las Vegas Review-Journal. The Defendants
deny the remaining allegations and characterizations in said paragraph.

87.  Answering Paragraph “87” of the Plaintiff’s Complaint, the Defendants admit that
for the fiscal year ending March 31, 2017, the Las Vegas Review-Journal recorded a negative
EBITDA in the approximate amount of $2.25 million. The Defendants are without sufficient
knowledge or information to form a response to the remaining characterizations and allegations in
said paragraph, and deny such characterizations and allegations.

88.  Answering Paragraph “88” of the Plaintiff’s Complaint, the Defendants are without

sufficient knowledge or information upon which to base a response to said paragraph, and
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therefore deny the allegations in said paragraph.

89.  Answering Paragraph “89” of the Plaintiff’s Complaint, the Defendants admit the
allegations contained in said paragraph.

90.  Answering Paragraph “90” of the Plaintiff’s Complaint, the Defendants are without
sufficient knowledge or information upon which to base a response to said paragraph, and
therefore deny the allegations in said paragraph.

91.  Answering Paragraph “91” of the Plaintiff's Complaint, the Defendants
affirmatively state that after the Defendants’ purchase of the Las Vegas Review-Journal, Jason
Taylor served as manager, from December 2015 until March 2016. The Defendants deny the
remaining allegations and characterizations in said paragraph.

92.  Answering Paragraph “92” of the Plaintiff's Complaint, the Defendants
affirmatively state that Jason Taylor created an unreasonable assessment of the anticipated
advertising revenues for the Las Vegas Review-Journal. The Defendants deny the remaining
allegations and characterizations contained in said paragraph.

93.  Answering Paragraph “93” of the Plaintiff's Complaint, the Defendants
affirmatively state that Jason Taylor created an unreasonable assessment of the anticipated
advertising revenues for the Las Vegas Review-Journal. The Defendants deny the remaining
allegations and characterizations contained in said paragraph.

94.  Answering Paragraph “94” of the Plaintiff's Complaint, the Defendants
affirmatively state that Jason Taylor left employment with the Defendants in March of 2016, and
that he was replaced with a new manager. New management advised the Plaintiff’s management
that the rate of decline in print advertising revenues would negatively impact the profitability of
the Las Vegas Review-Journal. The Defendants deny the remaining allegations and
characterizations contained in said paragraph, as worded.

95.  Answering Paragraph “95” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

96.  Answering Paragraph “96” of the Plaintiff’s Complaint, the Defendants deny the

allegations contained in said paragraph.
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97.  Answering Paragraph “97” of the Plaintiff’s Complaint, the Plaintiff’s allegations
are vaguely worded with respect to time, and specifically what activity is the subject of its
allegation. Consequently, the Defendants are without sufficient knowledge or information upon
which to form a response, and therefore deny the allegations and characterizations contained in
said paragraph.

98.  Answering Paragraph “98” of the Plaintiff’s Complaint, the 2005 JOA speaks for
itself. The Defendants deny the characterizations and allegations contained in said paragraph.

99.  Answering Paragraph “99” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

100. Answering Paragraph “100” of the Plaintiff’s Complaint, the Defendants are
without sufficient knowledge or information upon which to base a response to said paragraph, and
therefore deny the allegations in said paragraph.

101. Answering Paragraph “101” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

102.  Answering Paragraph “102” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

103.  Answering Paragraph “103” of the Plaintiff’s Complaint, the Plaintiff’s allegations
are vaguely worded with respect to time, specifically what activity is the subject of its allegation.
Consequently, the Defendants are without sufficient knowledge or information upon which to
form a response, and therefore deny the allegations and characterizations contained in said
paragraph.

104. Answering Paragraph “104” of the Plaintiff’s Complaint, the 2005 JOA, including
Appendix B, speaks for itself, and Defendants deny the unnecessary allegations and
characterizations contained in said paragraph.

105.  Answering Paragraph “105” of the Plaintiff’s Complaint, the Plaintiff’s allegations
are vaguely worded with respect to time, specifically what activity is the subject of its allegation.
Consequently, the Defendants are without sufficient knowledge or information upon which to

form a response, and therefore deny the allegations and characterizations contained in said
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paragraph.

106.  Answering Paragraph “106” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

107.  Answering Paragraph “107” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

108.  Answering Paragraph “108” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

109. Answering Paragraph “109” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

110. Answering Paragraph “110” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

111.  Answering Paragraph “111” of the Plaintiff’s Complaint, the Defendants admit that
they informed the Plaintiff in March 2017 that they would be publishing the Las Vegas Review-
Journal with a redesigned front page commencing with the beginning of April 2017. Defendants
further affirmatively state that the redesigned front page was and is in full compliance with the
provisions of the 2005 JOA. The Defendants deny the remaining allegations and characterizations
in said paragraph.

112.  Answering Paragraph “112” of the Plaintiff’s Complaint, the Defendants admit that
the Las Vegas Review-Journal was published with the aforementioned redesigned front page at the
beginning of April. Defendants further affirmatively state that the redesigned front page was and is
in compliance with the provisions with the 2005 JOA. The Defendants deny the remaining
allegations and characterizations in said paragraph.

113.  Answering Paragraph “113” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

114.  Answering Paragraph “114” of the Plaintiff’s Complaint, the Defendants admit that
the redesigned front page of the Las Vegas Review-Journal has been published from April 2017 to
the present. The Defendants deny the remaining allegations and characterizations in said
paragraph.
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115.  Answering Paragraph “115” of the Plaintiff’s Complaint, the Defendants admit that
the Plaintiff, through its lawyers, sent to the Defendants a letter on or about May 12, 2016,
purporting to be its 30 day notice of intent to examine and audit the Las Vegas Review- Journal’s
books and records. The Defendants deny the remaining allegations and characterizations contained
in said paragraph.

116. Answering Paragraph “116” of the Plaintiff’s Complaint, the Defendants admit that
the Plaintiff stated that its “audit request” was made pursuant to Appendix D of the 2005 JOA.
The Defendants deny any remaining allegations or characterizations in said paragraph.

117.  Answering Paragraph “117” of the Plaintiff’s Complaint, the Defendants admit that
they received a list of the documentation which the Plaintiff was requesting.

118.  Answering Paragraph “118” of the Plaintiff’s Complaint, the Defendants admit and
affirmatively state that the Defendants responded in July 2016 to the Sun’s “request” by way of a
letter from its counsel objecting to the Sun’s request as being outside the scope of the Sun’s rights
under the 2005 JOA. The Defendants deny the remaining allegations and characterizations in said
paragraph.

119. Answering Paragraph “119” of the Plaintiff’s Complaint, the Defendants admit the
allegations contained in said paragraph.

120. Answering Paragraph “120” of the Plaintiff’s Complaint, the Defendants admit the
allegations contained in said paragraph.

121.  Answering Paragraph “121” of the Plaintiff’s Complaint, the Defendants admit the
allegations contained in said paragraph.

122.  Answering Paragraph “122” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph, as worded.

123.  Answering Paragraph “123” of the Plaintiff’s Complaint, the Defendants admit the
allegations contained in said paragraph.

124.  Answering Paragraph “124” of the Plaintiff’s Complaint, the Defendants admit that
the Sun’s representatives met with the management of the Las Vegas Review-Journal and

explained its rationale for requesting the information it did. The Defendants deny the remaining
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allegations and characterizations contained in said paragraph.

125.  Answering Paragraph “125” of the Plaintiff’s Complaint, the Defendants admit the
allegations contained in said paragraph.

126.  Answering Paragraph “126” of the Plaintiff’s Complaint, the Defendants admit the
allegations contained in said paragraph.

127.  Answering Paragraph “127” of the Plaintiff’s Complaint, the Defendants admit that
the anticipated provision of documents and information to the Sun did not occur within the first
two weeks of January 2018, due to logistical considerations.

128.  Answering Paragraph “128” of the Plaintiff’s Complaint, the Defendants admit that
the Plaintiff advised them on or about January 15, 2018 that it wanted immediate compliance with
its audit request, and would otherwise include a claim concerning the audit in its anticipated
arbitration demand. Defendants further admit that it subsequently agreed to share with the Sun
additional records and information (beyond that to which the Sun was actually entitled), and made
arrangements to begin the Sun’s audit on January 23, 2018. The Defendants deny the remaining
allegations and characterizations contained in said paragraph.

129.  Answering Paragraph “129” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

130. Answering Paragraph “130” of the Plaintiff’s Complaint, the Defendants admit the
allegations contained in said paragraph.

131. Answering Paragraph “131” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

132. Answering Paragraph “132” of the Plaintiff’s Complaint, the Defendants
affirmatively state that they were prepared to commence the audit in January 2018, as agreed, but
objected to the Certified Public Accountant designated by the Plaintiff to examine the materials to
be provided. The 2005 JOA required that a law firm or a Certified Public Accounting Firm be the
entity conducting the audit. Upon learning of the Defendants’ objection, instead of redesignating a
person/or entity qualified under the 2005 JOA, the Plaintiff abandoned its audit efforts, and

commenced an arbitration proceeding with the American Arbitration Association. The Defendants
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deny the remaining allegations and characterizations in said paragraph, as worded.

133.  Answering Paragraph “133” of the Plaintiff’s Complaint, the Defendants admit the
allegations contained in said paragraph.

134.  Answering Paragraph “134” of the Plaintiff’s Complaint, the allegations in such
paragraph are legal conclusions, alleged statements of law and alleged interpretations of statutory
language, to which no responsive pleading is required. To the extent any response is required, the
Defendants deny the allegations in said paragraph.

135.  Answering Paragraph “135” of the Plaintiff’s Complaint, the Defendants admit the
allegations contained in said paragraph.

136. Answering Paragraph “136” of the Plaintiff’s Complaint, the Defendants admit that
an Administrative Call was conducted with the AAA on February 23, 2018, and that scheduling,
qualifications of the arbitrator, procedures, and potential discovery issues were discussed. The
official records of the AAA regarding the results and subject matter of the call speak for
themselves, and the Defendants consequently deny the remaining characterizations and allegations
in said paragraph.

137.  Answering Paragraph “137” of the Plaintiff’s Complaint, the Defendants admit the
allegations contained in said paragraph.

138.  Answering Paragraph “138” of the Plaintiff’s Complaint, the Defendants admit the
allegations contained in said paragraph.

139.  Answering Paragraph “139” of the Plaintiff’s Complaint, the Defendants admit the
allegations contained in said paragraph.

140.  Answering Paragraph “140” of the Plaintiff’s Complaint, the Defendants admit that
on March 22, 2018 they advised the Sun and the AAA that they contested and objected to the
AAA’s jurisdiction to resolve the four (4) claims set forth in the Sun’s Arbitration Demand. The
Defendants deny the remaining allegations and characterizations contained in said paragraph.

141.  Answering Paragraph “141” of the Plaintiff’s Complaint, the Defendants admit that
on or about March 22nd, they proposed to discuss a three person arbitration panel as a

compromise solution for resolving the parties’ dispute, a settlement framework to which the
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Plaintiff was not receptive. The Defendants deny the remaining characterizations and allegations
contained in said paragraph, as worded.

142.  Answering Paragraph “142” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

143.  Answering Paragraph “143” of the Plaintiff’s Complaint, the Defendants deny the

allegations contained in said paragraph.

FIRST CLAIM FOR RELIEF
(Declaratory Relief)

144.  Answering Paragraph “144” of the Plaintiff’s Complaint, the Defendants hereby
reallege and incorporate by reference as through fully set forth herein, the responses contained in
the paragraphs above.

145.  Answering Paragraph “145” of the Plaintiff’s Complaint, the allegations in such
paragraph are legal conclusions, alleged statements of law and alleged interpretations of statutory
language, to which no responsive pleading is required. To the extent any response is required, the
Defendants deny the allegations in said paragraph.

146.  Answering Paragraph “146” of the Plaintiff’s Complaint, the allegations in such
paragraph are legal conclusions, alleged statements of law and alleged interpretations of statutory
language, to which no responsive pleading is required. To the extent any response is required, the
Defendants deny the allegations in said paragraph.

147.  Answering Paragraph “147” of the Plaintiff’s Complaint, the allegations in such
paragraph are legal conclusions, alleged statements of law and alleged interpretations of statutory
language, to which no responsive pleading is required. To the extent any response is required, the
Defendants deny the allegations in said paragraph.

148.  Answering Paragraph “148” of the Plaintiff’s Complaint, the Defendants admit the
allegations contained in said paragraph.

149.  Answering Paragraph “149” of the Plaintiff’s Complaint, the Defendants admit the
allegations contained in said paragraph.

150. Answering Paragraph “150” of the Plaintiff’s Complaint, the language of said
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paragraph sets forth legal conclusions, alleged statements of law, and a description of the relief
sought by the Plaintiff, to which no responsive pleading is required. To the extent any response is
required, the Defendants deny the allegations contained in said paragraph, and deny that the
Plaintiff is entitled to any of the relief it seeks.

151.  Answering Paragraph “151” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

152.  Answering Paragraph “152” of the Plaintiff’s Complaint, the Defendants deny the

allegations contained in said paragraph.

SECOND CLAIM FOR RELIEF
(Breach of Contract — Arbitration Provision)

153.  Answering Paragraph “153” of the Plaintiff’s Complaint, the Defendants hereby
reallege and incorporate by reference as through fully set forth herein, the responses contained in
the paragraphs above.

154.  Answering Paragraph “154” of the Plaintiff’s Complaint, the allegations in such
paragraph are legal conclusions, alleged statements of law and alleged interpretations of statutory
language, to which no responsive pleading is required. To the extent any response is required, the
Defendants deny the allegations in said paragraph.

155.  Answering Paragraph “155” of the Plaintiff’s Complaint, the 2005 JOA speaks for
itself and the Defendants deny the unnecessary characterizations of its provisions, as worded.

156.  Answering Paragraph “156” of the Plaintiff’s Complaint, the language of said
paragraph purports to set forth the ruling of the Nevada Supreme Court, and contains a legal
conclusion and purported interpretation of that conclusion. The referenced Order of the Nevada
Supreme Court speaks for itself. The Defendants deny the allegations and unnecessary
characterizations contained in said paragraphs.

157.  Answering Paragraph “157” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

158.  Answering Paragraph “158” of the Plaintiff’s Complaint, the Defendants are

without sufficient knowledge or information upon which to base a response to said paragraph, and
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therefore deny the allegations in said paragraph.

159.  Answering Paragraph “159” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

160. Answering Paragraph “160” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

161. Answering Paragraph “161” of the Plaintiff’s Complaint, the Defendants admit that
the 2005 JOA contains provisions pertinent to editorial costs. As to the remaining
characterizations and allegations, such characterizations and allegations are legal conclusions, to
which no responsive pleading is required. To the extent any response is required, the Defendants
deny the remaining allegations in said paragraph.

162.  Answering Paragraph “162” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

163.  Answering Paragraph “163” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

164. Answering Paragraph “164” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

165.  Answering Paragraph “165” of the Plaintiff’s Complaint, the Defendants deny the

allegations contained in said paragraph.

THIRD CLAIM FOR RELIEF
(Breach of Contract — Editorial Costs: Section 4.2 and Related Provisions)

166. Answering Paragraph “166” of the Plaintiff’s Complaint, the Defendants hereby
reallege and incorporate by reference as through fully set forth herein, the responses contained in
the paragraphs above.

167. Answering Paragraph “167” of the Plaintiff’s Complaint, the allegations in such
paragraph are legal conclusions, alleged statements of law and alleged interpretations of statutory
language, to which no responsive pleading is required. To the extent any response is required, the
Defendants deny the allegations in said paragraph.

168.  Answering Paragraph “168” of the Plaintiff’s Complaint, the 2005 JOA speaks for
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itself and the Defendants deny the unnecessary characterizations of its provisions, as worded.

169. Answering Paragraph “169” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

170. Answering Paragraph “170” of the Plaintiff’s Complaint, the Defendants are
without sufficient knowledge or information upon which to base a response to said paragraph, and
therefore deny the allegations in said paragraph.

171.  Answering Paragraph “171” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

172.  Answering Paragraph “172” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

173.  Answering Paragraph “173” of the Plaintiff’s Complaint, the Defendants admit that
the 2005 JOA contains provisions pertinent to editorial costs. As to the remaining
characterizations and allegations, such characterizations and allegations are legal conclusions, to
which no responsive pleading is required. To the extent any response is required, the Defendants
deny the remaining allegations in said paragraph.

174. Answering Paragraph “174” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

175.  Answering Paragraph “175” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

176.  Answering Paragraph “176” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

177. Answering Paragraph “177” of the Plaintiff’s Complaint, the Defendants deny the

allegations contained in said paragraph.

FOURTH CLAIM FOR RELIEF
(Breach of Contract — the Review-Journal’s Independent Promotional Activities and
Expenses: Section 5.1.4)

178.  Answering Paragraph “178” of the Plaintiff’s Complaint, the Defendants hereby
reallege and incorporate by reference as through fully set forth herein, the responses contained in

the paragraphs above.
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179.  Answering Paragraph “179” of the Plaintiff’s Complaint, the allegations in such
paragraph are legal conclusions, alleged statements of law and alleged interpretations of statutory
language, to which no responsive pleading is required. To the extent any response is required, the
Defendants deny the allegations in said paragraph.

180. Answering Paragraph “180” of the Plaintiff’s Complaint, Section 5.1.4 of the 2005
JOA speaks for itself and the Defendants deny the characterizing of said provision, as worded.

181. Answering Paragraph “181” of the Plaintiff’s Complaint, the allegations in such
paragraph are legal conclusions, alleged statements of law and alleged interpretations of statutory
language, to which no responsive pleading is required. To the extent any response is required, the
Defendants deny the allegations in said paragraph.

182.  Answering Paragraph “182” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

183.  Answering Paragraph “183” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

184. Answering Paragraph “184” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

185.  Answering Paragraph “185” of the Plaintiff’s Complaint, the Defendants admit that
the 2005 JOA includes a Section 5.1.4 and Appendices A and B. As to the remaining
characterizations and allegations, such characterizations and allegations are legal conclusions, to
which no responsive pleading is required. To the extent any response is required, the Defendants
deny the remaining allegations in said paragraph.

186. Answering Paragraph “186” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

187.  Answering Paragraph “187” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

188.  Answering Paragraph “188” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

189.  Answering Paragraph “189” of the Plaintiff’s Complaint, the Defendants deny the

21
2929395.10

Page 312




© o0 ~N o o b~ w N

NN N NN RN N DN P B R R R Rl R R R
©® N o 0B W N P O © o N o 0o M W N Pk o

allegations contained in said paragraph.

FIFTH CLAIM FOR RELIEF
(Breach of Contract — The Front Page Format: Section 5.1, and Appendices A and B)

190. Answering Paragraph “190” of the Plaintiff’s Complaint, the Defendants hereby
reallege and incorporate by reference as through fully set forth herein, the responses contained in
the paragraphs above.

191. Answering Paragraph “191” of the Plaintiff’s Complaint, the allegations in such
paragraph are legal conclusions, alleged statements of law and alleged interpretations of statutory
language, to which no responsive pleading is required. To the extent any response is required, the
Defendants deny the allegations in said paragraph.

192.  Answering Paragraph “192” of the Plaintiff’s Complaint, the Defendants admit and
affirmatively state that Section 5.1, and Appendices A and B set forth specifications which apply
to the Sun’s pages and its “noticeable mention” on the front page of the Las Vegas Review-
Journal. The Defendants deny the remaining allegations in said paragraph, as worded.

193.  Answering Paragraph “193” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

194.  Answering Paragraph “194” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

195.  Answering Paragraph “195” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

196. Answering Paragraph “196” of the Plaintiff’s Complaint, the Defendants admit that
the 2005 JOA includes a Section 5.1 and Appendices A and B. As to the remaining
characterizations and allegations, such characterizations and allegations are legal conclusions, to
which no responsive pleading is required. To the extent any response is required, the Defendants
deny the remaining allegations in said paragraph.

197.  Answering Paragraph “197” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

198.  Answering Paragraph “198” of the Plaintiff’s Complaint, the Defendants deny the
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allegations contained in said paragraph.

199. Answering Paragraph “199” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

200.  Answering Paragraph “200” of the Plaintiff’s Complaint, the Defendants deny the

allegations contained in said paragraph.

SIXTH CLAIM FOR RELIEF
(Breach of Contract — Audit)

201. Answering Paragraph “201” of the Plaintiff’s Complaint, the Defendants hereby
reallege and incorporate by reference as through fully set forth herein, the responses contained in
the paragraphs above.

202.  Answering Paragraph “202” of the Plaintiff’s Complaint, the allegations in such
paragraph are legal conclusions, alleged statements of law and alleged interpretations of statutory
language, to which no responsive pleading is required. To the extent any response is required, the
Defendants deny the allegations in said paragraph.

203.  Answering Paragraph “203” of the Plaintiff’s Complaint, the Defendants admit that
the quoted language in said paragraph appears in Appendix D to the JOA. As to the remaining
characterizations and allegations, such characterizations and allegations are legal conclusions, to
which no responsive pleading is required. To the extent any response is required the Defendants
deny the remaining allegations in said paragraph.

204.  Answering Paragraph “204” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

205.  Answering Paragraph “205” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

206.  Answering Paragraph “206” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

207.  Answering Paragraph “207” of the Plaintiff’s Complaint, the Defendants admit that
Appendix D to the 2005 JOA contains an audit provision. As to the Plaintiff’s characterization of

that provision, such characterization is a legal conclusion, to which no responsive pleading is
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required. To the extent a response is required, the Defendants are without sufficient knowledge or
information upon which to base a response to said paragraph, and therefore deny the allegations in
said paragraph.

208.  Answering Paragraph “208” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

209.  Answering Paragraph “209” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

210.  Answering Paragraph “210” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

211.  Answering Paragraph “211” of the Plaintiff’s Complaint, the Defendants deny the

allegations contained in said paragraph.

SEVENTH CLAIM FOR RELIEF
(Tortious Breach of the Implied Covenant of Good Faith and Fair Dealing)

212. Answering Paragraph “212” of the Plaintiff’s Complaint, the Defendants the
Defendants hereby reallege and incorporate by reference as through fully set forth herein, the
responses contained in the paragraphs above.

213.  Answering Paragraph “213” of the Plaintiff’s Complaint, the allegations in such
paragraph are legal conclusions, alleged statements of law and alleged interpretations of statutory
language, to which no responsive pleading is required. To the extent any response is required, the
Defendants deny the allegations in said paragraph.

214.  Answering Paragraph “214” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

215.  Answering Paragraph “215” of the Plaintiff’s Complaint, the allegations in such
paragraph are legal conclusions, alleged statements of law and alleged interpretations of statutory
language, to which no responsive pleading is required. To the extent any response is required, the
Defendants deny the allegations in said paragraph.

216. Answering Paragraph “216” of the Plaintiff’s Complaint, the Defendants are

without sufficient knowledge or information upon which to base a response to said paragraph, and
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therefore deny the allegations in said paragraph.

217. Answering Paragraph “217” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

218.  Answering Paragraph “218” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

219.  Answering Paragraph “219” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

220.  Answering Paragraph “220” of the Plaintiff’s Complaint, the Defendants deny the
allegations contained in said paragraph.

PRAYER FOR RELIEF

221.  Answering the provisions of the Plaintiff’s Complaint designated as its “Prayer for
Relief”, the statements contained therein constitute descriptions of the remedies sought by the
Plaintiff and require no response. To the extent the Plaintiff’s Prayer for Relief requires a
response, the Defendants deny that the Plaintiff is entitled to any of the relief it seeks from the
Court.

—
Defendants deny any allegation not specifically admitted.
Defendants deny all argument made in the headings of the Sun’s complaint.

AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE

Plaintiff fails to state a claim upon which relief can be granted.

SECOND AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred, in whole or in part, by the doctrine of accord and satisfaction.

THIRD AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred, in whole or in part, by the doctrine of waiver.

FOURTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred, in whole or in part, by the doctrine of estoppel.
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FIFTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred, in whole or in part, by the doctrine of laches.

SIXTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred, in whole or in part, by the doctrine of setoff.

SEVENTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred, in whole or in part, by the doctrine of recoupment.

EIGHTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred, in whole or in part, by the Statute of Frauds.

NINTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred, in whole or in part, by a failure of a condition.

TENTH AFFIRMATIVE DEFENSE

The Defendants obligations were excused by Plaintiff’s conduct.

ELEVENTH AFFIRMATIVE DEFENSE

Plaintiff’s claims fail for the want of any controversy as Plaintiff already settled its claims
with Las Vegas Review-Journal.

TWELFTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred by the applicable statute of limitations.

THIRTEENTH AFFIRMATIVE DEFENSE

The Defendants did not have confidential relationship with the Plaintiff.

FOURTEENTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred, in whole or part, by the Parol Evidence Rule.

FIFTEENTH AFFIRMATIVE DEFENSE

The Complaint is barred, in whole or in part, by the doctrines of acquiescence, unclean
hands, unjust enrichment and/or ratification, as well as other applicable equitable doctrines.

SIXTEENTH AFFIRMATIVE DEFENSE

The Complaint is barred, in whole or in part, because the Defendants at all times acted in
good faith and did not directly or indirectly induce any act or acts constituting a cause of action

arising under any law.
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SEVENTEENTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred, in whole or part, by release, compromise and settlement.

EIGHTEENTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred, in whole or part, by payment.

NINETEENTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred, in whole or part, by mistake.

TWENTIETH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred, in whole or part, by ratification.

TWENTY-FIRST AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred, in whole or part, by acquiescence.

TWENTY-SECOND AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred, in whole or in part, because the Court lacks jurisdiction over
them.

TWENTY-THIRD AFFIRMATIVE DEFENSE

Plaintiff’s claims for punitive damages are barred because none of the alleged acts or
omissions was or is malicious, willful, wanton, reckless, or grossly negligent.

TWENTY-FOURTH AFFIRMATIVE DEFENSE

Any alleged damages allegedly incurred by Plaintiff are the result of acts and omissions of
persons other than Defendants and therefore any alleged acts or omissions of the Defendants did
not proximately cause Plaintiff’s alleged damages.

TWENTY-FIFTH AFFIRMATIVE DEFENSE

Plaintiff failed to mitigate its alleged damages.

TWENTY-SIXTH AFFIRMATIVE DEFENSE

Defendants’ performance is excused by the doctrines of commercial frustration and/or
frustration of purpose.

TWENTY-SEVENTH AFFIRMATIVE DEFENSE

Defendants’ performance is excused under section 8.2 of the parties’ agreement because of

events substantially beyond their control.
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TWENTY-EIGHTH AFFIRMATIVE DEFENSE
Pursuant to Nevada Rule of Civil Procedure 11, at the time of the filing of this Answer, all
possible affirmative defenses may not have been alleged inasmuch as sufficient facts and other
relevant information may not have been available after reasonable inquiry, and therefore, the
Defendants reserve their right to amend this Answer to allege additional affirmative defenses if
subsequent investigation warrants the same.
PRAYER FOR RELIEF
WHEREFORE, the Defendants pray for relief as follows:
1. Dismissal of Plaintiff’s Complaint with prejudice;
2. An award of reasonable attorney’s fees and costs to the Defendants for their
defense of this matter; and
3. For such other relief as the Court deems just and proper.
DATED this 30th day of September, 2019.
KEMP, JONES & COULTHARD, LLP
By:_/s/ Michael Gayan
J. RANDALL JONES, ESQ.
Nevada Bar No. 1927
MICHAEL J. GAYAN, ESQ.
Nevada Bar No. 11135
3800 Howard Hughes Parkway, 17" FI
Las Vegas, Nevada 89169
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LAS VEGAS REVIEW-JOURNAL INC.’S COUNTERCLAIM
NATURE OF THE ACTION

1. The Las Vegas Review-Journal was forced to file these counterclaims because the Las
Vegas Sun, its business partner under the parties’ 2005 joint operating arrangement (“2005 JOA™),
has consistently failed to cooperate and to take all necessary steps in producing a successful joint
media product, the printed Review-Journal/Sun newspaper.® If not for the fact that the Review-
Journal is carrying the Sun financially and literally (as a daily insert to the Review-Journal
newspaper)—including printing and distributing the Sun newspaper, subsidizing the Sun’s
newsroom, running its business operations, and providing the Sun with free exposure to the
Review-Journal’s exponentially larger readership—the print edition of Sun newspaper would have
gone out of business years ago.

2. The 2005 JOA contractually requires the Sun to cooperate “in every reasonable way”
that will promote the creation of a successful joint product, and to preserve high standards of
newspaper quality. However, the Sun is not only flouting these contractual obligations, it is
actively working to sabotage the joint product. The Sun has intentionally allowed the printed Sun
newspaper to deteriorate. And it has been using the Review-Journal’s financial resources, and its
free access to Review-Journal readers, to advertise against the joint Review-Journal/Sun print
product. A column on the front page of the Sun newspaper insert urged readers not to subscribe to
the Review-Journal newspaper and told readers that all the best content is on the
LasVegasSun.com website—a separate product outside of the 2005 JOA that is operated by the
Sun’s parent company, Greenspun Media Group.

3. Although the Sun publicly complains about the 2005 JOA, the reality is that the two
newspapers enjoyed a profitable business partnership for many years. When the Sun’s daily
edition was converted to a Sun-branded insert in the Review-Journal, it was a lucrative deal for the

Sun—the Sun’s circulation increased by 700 percent, exposing multitudes of new readers to its

! Las Vegas Review-Journal, Inc. is the owner and publisher of the Las Vegas Review-Journal
newspaper. Las Vegas Sun, Inc. is the owner and publisher of the Las Vegas Sun newspaper.
Except where otherwise specified, references to the “Review-Journal” and the “Sun” refer to each

newspaper’s publisher.
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content and significantly increasing its brand awareness. In 2009, the Sun won a Pulitzer Prize.
However, it is not a secret that the print newspaper industry has faced many challenges in recent
years, due in large part to the smartphone-fueled rise of online news and social media, and the
corresponding exponential growth of digital advertising. Despite the changing times and onslaught
of new competition, the Review-Journal has done all that it can to continue producing a high-
quality printed paper for the Las Vegas community.

4, The Sun should have cooperated with the Review-Journal and taken all necessary steps
to help improve their joint product and meet these challenges. Instead, the Sun decided to throw in
the towel, and it is actively undermining the joint media product it is contractually obligated to
help create and support. To drive subscribers away from the printed Review-Journal/Sun and
divert them to LasVegasSun.com, the Sun has largely ceased running high-quality, breaking local
news content in its printed pages. Instead, the printed Sun is now filled with recycled national
wire-service stories, providing virtually no valuable breaking local news to readers. To be clear,
the Sun is still producing original local news content—in a newsroom subsidized by the Review-
Journal—but recently, its original local news content has run primarily on the separately-owned
LasVegasSun.com, at times behind an $8.99 paywall. It would cost the Sun nothing to also publish
this valuable content in the printed Sun. But it won’t, because doing that would not help the Sun
siphon readers from the printed Sun to LasVegasSun.com.

5. The Sun has even stooped to publishing advertisements in the Review-Journal/Sun
telling readers not to subscribe to the Review-Journal/Sun printed newspaper. For example, when
LasVegasSun.com put up its paywall, the Sun newspaper insert ran a message on the front page —
above the fold —telling readers to subscribe to LasVegasSun.com instead of buying a print
subscription because “purchasing a print subscription to the Sun and R-J doesn’t benefit the
Sun.” 2 The Sun newspaper has also been running a permanent advertisement admitting that the
Sun’s best content is on LasVegasSun.com, not in the printed Sun newspaper, and directing

readers (as recently as August 28, 2019) to go online “TO FIND EVERYTHING WE’VE GOT.”

2 https://m.lasvegassun.com/news/2018/jan/11/a-note-from-the-sun/, last visited August 21, 2019
(emphasis added).
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6. The Sun has blamed the Review-Journal for the declining quality of its printed
newspaper insert, when the evidence clearly shows the Sun is the master of its own decline. The
Sun falsely claims to be the victim of a plot to starve it of funds and drive it out of the market—
but the Sun clearly has the ability to produce timely, original local news content, as it is publishing
that content on LasVegasSun.com and has charged subscribers for it.

7. The Sun plainly does not want a successful business relationship with the Review-
Journal. And the Review-Journal should not be yoked to a business partner who is actively trying
to sabotage their joint product. Under the 2005 JOA, each party has the right to terminate the
agreement in the event of the other party’s material breach. Moreover, it seems obvious that the
time has come for the parties to go their separate ways. Accordingly, these counterclaims seek
damages and a declaration from the Court terminating the 2005 JOA due to the Sun’s material
breaches.

PARTIES, JURISDICTION, AND VENUE

8. Counterclaimant Las Vegas Review-Journal, Inc. is a Delaware corporation with its
principal place of business in Las Vegas, Nevada. It is the owner and publisher of the print and
online Las Vegas-Review-Journal newspaper, which serves the metropolitan Las Vegas area. It is,
and has been since on or about December 10, 2015, the ultimate successor in interest of DR
Partners.

9. Counterclaim-Defendant Las Vegas Sun, Inc. is a Nevada corporation with its principal
place of business in Henderson, Nevada. It is the owner and publisher of the print and online Las
Vegas Sun newspaper, which also serves metropolitan Las Vegas.

10.  Jurisdiction and venue are proper in this Court because these counterclaims arise out of
events that occurred in Clark County, Nevada, and both parties’ principal place of business is in

Clark County, Nevada.

GENERAL ALLEGATIONS

A. The Review-Journal and the Sun Enter a Joint Operating Agreement To Rescue The
Failing Sun.
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11.  The Sun newspaper was first published in 1950 and has a long history of publishing
original local news stories of interest to the community. On its website, the Sun boasts of its
longstanding reputation for “in-depth reporting,” and the “dozens of journalism awards” it has
won.? Notwithstanding these claims, the Sun struggled to turn a profit. By the 1980s, the Sun was
operating at a substantial loss and on the verge of financial collapse.

12. In June 1989, Donrey of Nevada, Inc., then owner of the Review-Journal newspaper,
entered into a joint operating arrangement (“the 1989 JOA”) with the Sun pursuant to the
Newspaper Preservation Act, 15 U.S.C. 81801, et seq. (the “NPA™). That Act allows financially
troubled newspapers to partner with their competitors. Its goal is to prevent communities with
struggling papers from losing editorial diversity. As a result of the JOA, the Sun became
profitable.

13. In 2005, DR Partners, the then-successor in interest to Donrey of Nevada, Inc., and Las
Vegas Sun, Inc. amended and restated their JOA in a document entitled “Amended and Restated
Agreement.” Under the 2005 JOA, as under the prior agreement, the Review-Journal is
responsible for handling and paying the costs of all business functions of the Sun—including
production, distribution, and advertising—thereby eliminating these significant expenses for the
Sun. The Review-Journal and the Sun maintain separate and independent news and editorial
operations.

14.  The 2005 JOA also provides that, instead of being distributed as a separate afternoon
newspaper, the Sun would be distributed mornings as a separately-branded newspaper insert
within the Review-Journal. This arrangement was highly lucrative for the Sun—its circulation
skyrocketed by 700 percent, exposing multitudes of new readers to its content, and significantly
increasing its brand awareness. In 2009, the Sun won a Pulitzer Prize for a year-long series of
original investigative reports, including 53 stories and 21 editorials, on construction deaths in Las
Vegas. Its website catalogues numerous other journalism awards received in this time period,

including awards for investigative reporting, writing, editing, art, design, and photography.

% https://lasvegassun.com/about/, last visited August 21, 2019.
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B. The 2005 JOA Requires the Sun to Take All Action Necessary to Carry Out The
JOA, and to Maintain High Quality Standards.

15.  The purpose of the 2005 JOA was, among other things, to provide the Las Vegas
metropolitan area with a high-quality joint media product and create a joint product that is
successful.

16.  Consistent with that purpose, the 2005 JOA requires the parties to work together to
make the joint product successful.

17.  This requirement is made explicit in Section 5.3 of the JOA. In that section, both
parties agreed “to take all corporate action necessary to carry out and effectuate the intent,
purposes and provisions of this Restated Agreement.” 2005 JOA, § 5.3 (emphasis added). They
also agreed to “cooperate with the other party in every reasonable way that will promote
successful and lawful operation under this Restated Agreement for both parties.” Id. (emphasis
added).

18.  The JOA also required the parties to maintain the quality of their respective
newspapers. Section 5.2 states that each party “agrees to preserve high standards of newspaper
quality throughout the term of this Restated Agreement consistent with United States
metropolitan daily newspapers.” 2005 JOA, 85.2 (emphasis added).

C. The Sun Sabotages The Joint Review-Journal/Sun Newspaper and Diverts
Readers to a Separate Online News Product Outside of the JOA.

19. It is well-known that this is a challenging time for the print newspaper industry.
Smartphones have given nearly every adult in America 24-7 internet access, fueling rapid,
exponential growth in online news and social media. Many advertisers have fled to the vast array
of digital advertising platforms to reach customers and get their messages out. These radical
changes have broken down barriers and led to hyper-competition in the news industry—giving Las
Vegas citizens access to more competing voices and options than anyone could ever have
imagined, and at the same time depriving print newspapers of the revenue upon which they have
depended. This substantial threat to the print newspaper business was unforeseeable when the
parties executed the JOA 2005—after all, in 2005, there were no iPhones or Androids, and the

mass exodus from print to digital advertising had not occurred. Notwithstanding these game-
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changing new developments, the Review-Journal has worked tirelessly to continue providing the
Las Vegas community with a quality printed newspaper.

20. In the face of these challenges, the Sun should have worked with the Review-Journal to
make the Review-Journal/Sun newspaper as successful as it could be. In fact, it was contractually
obligated to do so.

21. Instead, the Sun essentially abandoned the joint product and its obligations under the
business arrangement that had kept the Sun afloat for the last thirty years. And the Sun started
actively undermining the joint product it is contractually obligated to help create and support.
Rather than help make the Review-Journal/Sun stronger, the Sun has been aggressively working to
undermine and subvert it by diverting readers away from the joint printed newspaper to the Sun’s
separately-owned online site, LasVegasSun.com.

22. LasVegasSun.com is outside of the JOA, meaning that it exclusively belongs to the
Sun’s parent company, Greenspun Media Group, and the Review-Journal receives no revenue
from it.

23.  Although the Review-Journal receives nothing from LasVegasSun.com, it is
involuntarily subsidizing it. Greenspun Media Group’s owner has publicly admitted that he uses
the profit payments from the Review-Journal to fund the operations of LasVegasSun.com, and
other magazines and websites owned by the Greenspun Media Group.

24. To drive readers away from the Review-Journal/Sun newspaper and to
LasVegasSun.com, the Sun has largely ceased publishing original and/or breaking local news
stories in the printed Sun. Instead, the Sun hoards the breaking local news stories generated by its
newsroom for LasVegasSun.com and, on information and belief, other Greenspun Media Group
publications.

25.  For example, the Sun won first place for Best Breaking News Reporting in the 2018
Nevada Press Association Better Newspaper Contest for its coverage of the October 1, 2017, mass
shooting on the Las Vegas Strip.* The award-winning story appeared only on LasVegasSun.com,

never in print. In the following days, the printed Sun contained woefully little original coverage of

* https://nevadapress.com/wabuskamangler/2018-contest-winners-for-urban-dailies/.
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the biggest breaking news story in Las Vegas history. On information and belief, the Sun instead
used its newsroom to produce content for a story about the shooting that ran in another Greenspun
Media publication outside of the JOA.

26.  Other award-winning stories that ran on LasVegasSun.com but not in the Sun
newspaper include Children on the Cusp: The Transition from Foster Care to Adulthood is
Leaving Some Behind, an in-depth look at Clark County youths who had aged out of the foster-
care system, published on LasVegasSun.com on March 13, 2017, and Celebrating the Las Vegas
Showgirl, published on LasVegasSun.com on June 13, 2016.

27. More recent examples abound. On August 22, 2019, LasVegasSun.com provided live
coverage of a heated meeting of Clark County School District Board, which is facing a threatened
teachers’ strike. The story was not published in the printed Sun. On August 20, 2019,
LasVegasSun.com ran an original story reporting on a poll showing Joe Biden leading Elizabeth
Warren and Bernie Sanders in Nevada; the story likewise never appeared in the printed Sun.

28. Instead of original content, the Sun now fills its printed pages with national syndicated
and wire service content that is readily available from other sources and often days old by the time
it appears in the Sun. When the printed Sun does run local stories, they are often stories that had
already appeared earlier in other Greenspun Media Group publications. For example, on August
15, 2019, LasVegasSun.com ran an article about a petition filed the day before (August 14) by the
Center for Biological Diversity that had the potential to derail a controversial proposal put forth by
Clark County to open protected lands to development. The story did not appear in the printed Sun
until over a week later, on August 22, 2019. Similarly, an article about the impact the
reorganization of the Bureau of Land Management would have on Nevadans appeared on
LasVegasSun.com on August 14, 2019, but did not appear in the printed Sun until August 21,
2019.

29.  This means that instead of a co-branded newspaper with original reporting and in-depth
news stories from diverse perspectives, the Review-Journal/Sun newspaper has been reduced to a

single newspaper (the Review-Journal) with a slapped together insert containing recycled content
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(the Sun). As a result, the printed Review-Journal/Sun newspaper is less attractive to readers and
subscribers, and in turn to advertisers, than it could be otherwise.

30.  The Sun could easily run its original news stories in the printed Sun, in addition to
LasVegasSun.com, at no extra cost. The same newsroom—which the Review-Journal is
subsidizing—generates content for both the printed Sun and LasVegasSun.com. And because the
Review-Journal is carrying the costs of publishing and distributing the printed Sun, the cost to the
Sun is the same (i.e., zero dollars) whether its pages contain original news or days-old reprints.

31. In early 2018, Greenspun Media Group moved LasVegasSun.com behind a paywall.

32.  For more than 30 days beginning on January 11, 2018, the Sun published a message to
its readers on the first page of its printed insert to the Review-Journal. It was called “A Note from
the Sun” (the “Note”).

33. In the Note, the Sun urged readers to “subscribe to the Las Vegas Sun online” and
promised that by doing so readers would be “doing your part in providing fact-based, quality
journalism to readers across the valley who depend on that information for their daily family,
business and political decisionmaking.”®

34.  The Note did not explain why the “fact based, quality journalism” readers could access
on LasVegasSun.com was not appearing in the printed Sun. The Review-Journal, by contrast, also
has an online version (ReviewJournal.com) that is outside the parties JOA —but the most
important original, breaking news stories that appear in the online Review-Journal are also
published in the print newspaper.

35.  The Note made clear that LasVegasSun.com was intended to be direct competition for
the Review-Journal/Sun newspaper. By subscribing to LasVegasSun.com, the Note told readers,
“you will ensure that Nevada has multiple, vibrant viewpoints on the news and competing

26

opinions about what the news means to each of us.”” This, of course, was the entire point of the

: https://m.lasvegassun.com/news/2018/jan/11/a-note-from-the-sun/, last visited August 21, 2019.
Id.
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JOA, under which the Review-Journal has been carrying the production, distribution, and business
costs of the Sun to ensure that Nevada readers have access to diverse news and editorial content.’
36. The Note attacked the Review-Journal’s management—the Sun’s JOA business

partner—and blamed it for ongoing revenue and circulation decline.

TO FIND EVERYTHING WE'VEGOT

The news and feature storles you're reading In this paper are
only a small part of what we present each day. To get it all —
local, natlonal and world news, feature, buslness, sports,

arts & entertalnment, editorlals, opinlons and reader
comments — go online to lasvegassun.com.

\

/ IV N AL
; ir“' &I -?E’F van

37.  The Note expressly told readers not to subscribe to the printed Review-Journal/Sun,

advising them that “no, purchasing a print subscription to the Sun and R-J doesn’t benefit the
Sun in this current scenario.”®

38.  The Sun has continued to use the free printing and distribution being provided by the
Review-Journal to advertise against the Review-Journal. For example, every printed Sun now
carries an advertisement admitting that the best content is on LasVegasSun.com, not in the printed

paper, and directing readers to LasVegasSun.com “TO FIND EVERYTHING WE’VE GOT”:

39.  To put it mildly, the Sun is not taking all actions necessary or cooperating with the
Review-Journal to successfully carry out the intent and purpose of the JOA. It is doing the exact
opposite. Instead of helping to make the Review-Journal/Sun newspaper a success, the Sun is
deliberately subverting it—starving the Sun’s pages of original content, loading them with
syndicated filler, and using its access to the Review-Journal’s large readership to try to convince

those readers to drop the printed newspaper in favor of LasVegasSun.com.

" See, e.g., 1989 JOA, Preliminary Statement (“It is the firm belief of the parties that the continued

publication of at least two newspapers of general circulation, editorially and reportorially separate

and independent, is of paramount importance to the citizens of Las Vegas and its environs.”).

® https://m.lasvegassun.com/news/2018/jan/11/a-note-from-the-sun/, last visited August 21, 2019.
37
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FIRST CAUSE OF ACTION—BREACH OF CONTRACT

40.  The Review-Journal realleges paragraphs 1 through 39 of this complaint as if fully set
forth herein.

41.  The 2005 JOA requires the parties to “take all corporate action necessary to carry out
and effectuate the intent, purposes, and provisions of this Restated Agreement.” 2005 JOA, § 5.3.

42.  The 2005 JOA also requires each party “to cooperate with the other party in every
reasonable way that will promote successful and lawful operation under this Restated Agreement
for both parties.” 2005 JOA, § 5.3.

43.  The 2005 JOA additionally requires the parties to “preserve high standards of
newspaper quality throughout the term of this Restated Agreement consistent with United States
metropolitan daily newspapers.” 2005 JOA, § 5.2.

44.  The Sun has breached Section 5.3 by engaging in a course of conduct that includes,
among other things: intentionally withholding original and/or breaking local news content from
the printed Sun newspaper; filling the printed Sun newspaper with dated, recycled content such as
days-old wire-service articles and stories that had already appeared days earlier on
LasVegasSun.com instead of original content; taking these and other actions to undermine the
quality of the printed product for the purpose of diverting readers from the printed Review-
Journal/Sun newspaper to LasVegasSun.com, which is outside of the JOA,; and telling readers not
to subscribe to the Review-Journal/Sun.

45.  The Sun has likewise breached Section 5.2 by failing to preserve high standards of
newspaper quality consistent with United States metropolitan newspapers and instead relying
primarily on recycled content to fill the Sun’s printed pages. By any objective measure, the printed
Sun of today is a far cry from the high standards of newspaper quality required by the 2005 JOA.

46.  The Sun’s breaches have damaged the Review-Journal. Among other things, the Sun’s
conduct has diverted revenues and made the printed Review—Journal/Sun newspaper less attractive
to readers, subscribers, and advertisers, causing a loss of revenue and profits to the JOA and
Review-Journal. If not for the Sun’s breaches, the printed Review-Journal/Sun would have

experienced higher circulation and greater profits. Furthermore, by undermining the quality of the

38
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printed Review-Journal/Sun newspaper while simultaneously using the printed Sun to advertise
for and promote other business ventures with which Greenspun Media is affiliated and which are
outside the JOA, the Sun has improperly diverted sales and profits from the JOA and the Review-

Journal to those other business ventures and thereby has been unjustly enriched.

SECOND CAUSE OF ACTION—BREACH OF THE IMPLIED COVENANT OF GOOD
FAITH AND FAIR DEALING

47. The Review-Journal realleges paragraphs 1 through 46 of this complaint as if fully set
forth herein.

48.  An implied covenant of good faith and fair dealing is recognized in every contract
under Nevada law. Accordingly, in the 2005 JOA there was an implied covenant of good faith and
fair dealing between the Review-Journal and the Sun whereby each party covenanted not to do
anything to destroy or injure the rights of the other to receive the benefits of the agreement.

49.  The Sun breached the covenant of good faith and fair dealing by, among other things,
intentionally causing the printed Sun to deteriorate and using the Review-Journal’s resources and
the joint media product created under the JOA to advertise against the Review-Journal/Sun
newspaper and urge readers to instead subscribe to its owner’s online product outside of the JOA.

50. The Sun’s breaches of the covenant have damaged the Review-Journal. Among other
things, the Sun’s disloyalty and subversion of the JOA have diverted revenues and made the
printed Review-Journal/Sun newspaper less attractive to readers, subscribers, and advertisers,
causing a loss of revenue and profits to the JOA and Review—-Journal. If not for the Sun’s conduct,
the printed Review-Journal/Sun would have experienced higher circulation and greater profits.
Furthermore, by undermining the quality of the printed Review-Journal/Sun newspaper while
simultaneously using the printed Sun to advertise for and promote other business ventures with
which Greenspun Media is affiliated, the Sun has improperly diverted sales and profits from the
JOA and the Review-Journal to those other business ventures and thereby has been unjustly
enriched.

THIRD CAUSE OF ACTION—DECLARATORY RELIEF (TERMINATION FOR
MATERIAL BREACH)

39
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51.  The Review-Journal realleges paragraphs 1 through 50 of this complaint as if fully
set forth herein.

52. The 2005 JOA allows a party to terminate the agreement in the event of a material
breach by the other party. Specifically, Section 9.1.2 provides, in relevant part: “[I]f either party
defaults in the performance of any of its material obligations hereunder and does not cure such
default within sixty (60) days after receiving written notice thereof from the other party, then such
other party may, at its election, and in addition to all other remedies available to it at law or in
equity, terminate this restated Agreement.”

53.  The Sun’s conduct, as alleged herein, was disloyal and a breach of trust. It went to
the essence of the agreement, as the entire purpose of the 2005 JOA was to create a high quality,
joint media product that would contain a daily Sun newspaper within a daily Review-Journal
newspaper. The Sun’s conduct, as alleged herein, was designed to subvert these efforts by
sabotaging the printed Sun and diverting readers to LasVegasSun.com, a product outside of the
JOA. By engaging in this conduct, the Sun has already irreparably damaged reader goodwill,
irreparably harmed the Review-Journal, and has destroyed the mutual trust essential to the parties’
continued business relationship. Accordingly, the Sun’s breaches are incurable, such that any
alleged legal obligation on the part of the Review-Journal to give notice or wait out a cure period
before seeking relief from this Court was excused.

54.  Ajusticiable controversy exists between the Review-Journal and the Sun, insofar as
the Review-Journal contends that the Sun is in material breach of the 2005 JOA such that the
Review-Journal is entitled to terminate the agreement, and, on information and belief, the Sun
contends there has been no such breach. The Review-Journal, as a party to the 2005 JOA, has a
legally protected interest in the controversy, and the issue is ripe for judicial determination.

55.  The Review-Journal is entitled to a judicial declaration that the Sun is in material
breach of Sections 5.3 and 5.2 of the 2005 JOA, and the implied covenant of good faith and fair
dealing, and that the 2005 JOA is therefore terminated.

FOURTH CAUSE OF ACTION—DECLARATORY RELIEF (TERMINATION FOR
FRUSTRATION OF PURPOSE)
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56. The Review-Journal realleges paragraphs 1 through 55 of this complaint as if fully
set forth herein.

57. The Review-Journal is entitled to a judicial declaration that its obligation to
continue performance under the JOA is excused pursuant to the doctrine of frustration of purpose.
The proliferation of smartphones and mobile devices that made internet access ubiquitous, and the
exponential growth of online advertising, was not foreseeable when the JOA was executed in
2005. Nor was it foreseeable that in the face of this existential threat to the print newspaper
industry, the Sun would essentially abandon the JOA and divert readers to its separate online
product, LasVegasSun.com. These events have destroyed the value of the JOA and rendered it
unenforceable due to the commercial frustration of its intended purpose.

58. There has been another frustration of purpose, as well. Both the original JOA
agreement and the 2005 Amendment were made under the NPA. The purpose of the NPA is to
preserve editorial voices that otherwise might be lost by permitting a failing newspaper and
another newspaper to combine their business operations, and thus achieve profitability for the
business as a whole. But the NPA was never intended to cause the risk of loss of editorial voices
by requiring the JOA as a whole to lose money. As a result of the Sun’s conduct, the Sun has
become an albatross around the neck of the Review-Journal with no associated benefits, in an
increasingly challenging business environment for print newspapers. The continuation of the JOA
would frustrate the purpose of the statute under which it was formed, and the basis of the parties'
bargain.

59. A justiciable controversy exists between the Review-Journal and the Sun, insofar as
the Review-Journal contends that its performance under the 2005 JOA is excused and, on
information and belief, the Sun contends that the Review-Journal’s performance is not excused.
The Review-Journal, as a party to the 2005 JOA, has a legally protected interest in the
controversy, and the issue is ripe for judicial determination.

Iy
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The Review-Journal respectfully requests the following relief:
1.
2.

o o &~ »w

DATED this 30th day of September, 2019.

2929395.10

PRAYER FOR RELIEF

A judgment in its favor on all claims herein.

Damages in an amount to be proven at trial. The Review-Journal’s damages are
substantial and well above $15,000.

A judicial declaration that the Sun is in material breach of the 2005 JOA.

A judicial declaration that the 2005 JOA is terminated and has no further effect.
Costs, as allowable by law.

Such other relief as the Court deems just and proper.

KEMP, JONES & COULTHARD, LLP

By:_/s/ Michael Gayan
J. RANDALL JONES, ESQ. (#1927)
MICHAEL J. GAYAN, ESQ. (#11135)
3800 Howard Hughes Parkway, 17" FI.
Las Vegas, Nevada 89169
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CERTIFICATE OF SERVICE

I hereby certify that on the 30th day of September, 2019, | served a true and correct copy

of the foregoing FIRST AMENDED ANSWER TO COMPLAINT AND COUNTERCLAIMS

via the Court’s electronic filing system only, pursuant to the Nevada Electronic Filing and

Conversion Rules, Administrative Order 14-2, to all parties currently on the electronic service list.

2929395.10

/s/ Pam Montgomery
An Employee of Kemp, Jones & Coulthard, LLP
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MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION

In their Motion to Vacate the Arbitration Award, the RJ' disturbingly misstates and
apparently misunderstands the history of both joint operating agreements between the parties, the
RJ’s corresponding operational and accounting obligation under these agreements, and the record
before and evidence heard by the Arbitrator. The RJ is either confused or is attempting to
deliberately misdirect this Court. Under either scenario, the RJ’s logic is legally and factually
flawed and should be rejected for the second time, but now by this Court.

The Arbitrator made no mistake in finding that the RJ cannot charge its editorial costs and
independent promotional costs against the joint operation. The original joint operating agreement
(the “1989 JOA”) allowed two newspapers, the Las Vegas Review-Journal (“Review-Journal”) and
the Las Vegas Sun (“Sun”) to combine all non-editorial functions. The 1989 JOA required the
Review-Journal’s owners to form an Agency, essentially a third-party with fiduciary
responsibilities to both parties that would handle all of the non-editorial functions of the combined
operations such as accounting, record-keeping, and circulation. The Review-Journal, however,
never created the Agency, and instead assumed all responsibilities required of the Agency,
including its fiduciary obligations to the Sun.

The 1989 JOA prescribed certain accounting processes. The Review-Journal and the Sun
shared in the profits of the combined operation under a formula that was, in essence, “Agency
Revenues” less “Agency Expenses.” The 1989 JOA referred to expenses that were allowable
deductions as “Agency Expenses,” and similarly referred to the combined revenues from the joint
operation as “Agency Revenues.” Agency Expenses included both parties’ separate allocations for
their respective editorial and promotional expenses, but excluded the parties’ actual editorial and
promotional expenses incurred in excess of those deductible allocations.

In 2005, the 1989 JOA was renegotiated (the “2005 JOA™), resulting in several significant

changes. As part of the restructuring of the 1989 JOA, the parties agreed that the contractual

! Defendants News+Media Capital Group LLC and Las Vegas Review-Journal, Inc., are together referred
to as the “RJ.”
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Agency-based concept in the 1989 JOA for determining allowable expenses and revenues of the
joint operation, including both newspapers’ allocations for editorial and promotional expenses, as
well as the parties’ respective share of profits, would be eliminated. All references to editorial costs
as being valid expenses of the joint operation were removed. The parties’ editorial cost allocations
(i.e., part of the previously allowable deductions as an Agency Expense described in Section A.1
of the 1989 JOA) were eliminated. Instead, each party is to “bear their own respective editorial
costs.” For the parties’ promotional cost allocations (i.e., also part of the previously allowable
Agency Expenses), those too were eliminated. In their place, the Review-Journal was tasked with
the obligation to promote both newspapers. This was because when the 2005 JOA took effect the
Sun ceased being a standalone afternoon newspaper and instead began to be published and
distributed in a single-packaged, joint product with the Review-Journal in the morning. Since the
2005 JOA, any promotional activities of the Review-Journal that do not feature the Sun in equal
prominence cannot be charged to the joint operation, for those are to be at the Review-Journal’s
“own expense.” Joint promotions including the Sun in equal prominence are allowable expenses of
the 2005 JOA. Id.

The profit split between the parties had to be readdressed in the 2005 JOA as a result of
these changes. The parties decided the Sun would initially receive a $12 million “Annual Profits
Payment” the first year, i.e., the base-line year, and that amount would fluctuate in direct correlation
with the joint operation profits (EBITDA) calculated annually. In order to determine this “delta,”
the parties had to establish a method for the 1989 JOA-based financials to be used in the 2005 JOA
era. This way the percentage-based Agency Allocations, Agency Expenses, and other synthetic
expenses that were specifically defined in the 1989 JOA could be used in the post-2005 (no-
Agency) era that did not permit such expenses or allocations. To that end, the parties included a
detailed description in the 2005 JOA to demonstrate how to convert pre-2005 financials to establish
the apples-to-apples, base-line year to calculate variations going forward. This description is found
in the “Second Paragraph” of Appendix D to the JOA. The Second Paragraph of Appendix D makes

clear that both the RJ’s and the Sun’s editorial costs, and other disallowed expenses, would receive
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mutual/identical treatment under the 2005 JOA and could not be included in the base-line year
calculation of EBITDA. Despite this paragraph and unequivocal provisions in the 2005 JOA
expressly mandating that the Review-Journal bear those expenses independent of the joint
operation, the Review-Journal continued to charge its editorial expenses and later its individual
promotional expenses to the joint operation.

The Arbitrator, a dually-licensed lawyer and certified public accountant, received testimony
and evidence during the eight-day hearing related to the 1989 JOA and the 2005 JOA, the parties’
intentions behind the agreements, the RJ’s accounting practices, and the conduct of the parties.
Based on the substantial evidence presented, the Arbitrator agreed with the Sun and held that the
RJ is prohibited under the 2005 JOA from charging its editorial costs and independent promotional
expenses to the joint operation. The timeframe for the disputes arbitrated was from December 10,
2015 (the date when Defendant News+Media Capital Group LLC purchased the Review-Journal)
through March 31, 2018, the fiscal-year ending before the Sun initiated this action.

Nevertheless, the RJ has asked this Court to ignore and disregard these findings and the
overwhelming evidence supporting them, and to become a de novo fact-finder. The RJ does so by
framing its challenge as a mere “plain language” interpretation, in an attempt to corral this Court
away from the evidence and into adopting the RJ’s absurd view that its interpretation of one
sentence in the 2005 JOA, the “Retention Sentence,” overrides all of the other JOA provisions. In
short, the RJ asks this Court to find that the Review-Journal’s pre-2005 financial statements (that
weren’t even attached to the 2005 JOA) govern and that various provisions contained in the 2005
JOA should be ignored and rendered null.

The Arbitrator, well-versed in accounting principles, already heard this argument from the
RJ ad nauseum, and properly rejected it. The plain language of the 2005 JOA, the parties’
intentions, and the additional evidence submitted during the hearing that contravened the RJ’s
interpretation—including from the RJ’s own witnesses—demonstrates the Arbitrator made no
reversible error. To date, the RJ cannot explain away the meaning and mechanics of the Second

Paragraph of Appendix D, or contravene the plain language of the specific provisions of Sections
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4.2 and 5.1.4, which state in no uncertain terms that the RJ must bear those certain expenses
individually and apart from the joint operation. The RJ either does not understand that the 1989
JOA, Agency-based accounting went away, as well as the many other structural differences
between the 1989 JOA and the 2005 JOA provisions that govern today—or it is attempting to
misinform the Court. Regardless of the RJ’s motives, the arguments presented in its Motion are
completely untenable, as the Arbitrator properly found based on the plethora of evidence presented.
No basis exists to vacate the Arbitrator’s award as requested by the RJ. An order denying the RJ’s
Motion and confirming the award as described below is required.?
II. THE RJ’S STATEMENT OF FACTS ARE ERRONEOUS AND MISLEADING

The RJ misstates the facts and the record. The Sun corrects the following inaccurate

statements.

A. The 1989 JOA Required the Review-Journal’s Owner to Establish an Agency
to Administer the Operations

The RJ asserts that under the 1989 JOA, the Sun “remained a separate and independent
daily afternoon newspaper, but the Review-Journal handled for the Sun all of the Sun’s non-
editorial business needs.” Mot. 8. This is wrong.

First, as part of the consideration in entering the 1989 JOA, the Sun was required to switch
from a morning paper to an afternoon newspaper; the Review-Journal would become the sole
morning paper. 7 PA 1287:14-1288:14.% Second, and most importantly, the 1989 JOA required the
Review-Journal to establish a separate, independent entity, “the Agency,” to handle the
“management, administration, record keeping and tax administration under [the 1989 JOA].” See
2 PA 199. The “Agency”—not the Review-Journal—was required to handle “all duties and

obligations” under the 1989 JOA, and it was not until 2014 that the Sun learned the Agency was

% The RJ does not address the Arbitrator’s other findings, and the Sun therefore incorporates its arguments
from its Motion to Confirm Arbitration Award, in part, and to Vacate or Alternatively, Modify or Correct
the Award, in Part (Sept. 13, 2019) as those arguments pertain to these unaddressed Arbitrator findings.

3 Citations refer to the Appendix of Exhibits submitted in support of the Sun’s Motion to Confirm Arbitration
Award, in part, and to Vacate or Alternatively, Modify or Correct the Award, in Part (Sept. 13, 2019), by
volume number of the Plaintiff’s Index, followed by page number.
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never actually established by the RJ.* 7 PA 1303:8-1304:20. Here, the RJ’s failure to grasp this
foundational concept confounds the purposes for entering into the 2005 JOA, which were, in part,
(1) to eliminate the editorial cost allocations, and instead have each newspaper fund its editorial
operations separate and apart from the joint operation; and (2) to eliminate the promotional cost
allocations, and instead publish and circulate the two newspapers together, with all promotion of

the Newspapers’ joint editions to be paid by the Review-Journal.

B. After Multiple Disputes Involving the Review-Journal’s Improper Accounting
the Parties Entered into the 2005 JOA

The RJ summarily suggests that the relationship between the Sun and the Review-Journal
was “rocky” because the Sun “frequently complained that it was entitled to more money for
editorial expenses than the Review-Journal was paying.” Mot. 8. The RJ refuses to acknowledge
the evidence presented to the Arbitrator concerning the accounting practices giving rise to the
disputes between the parties, and constant audits resulting in the RJ paying the Sun for additional
amounts owed, which the RJ had previously hidden.

Under the 1989 JOA, the Sun received 65 percent of the Review-Journal’s allocation of
news and editorial expenses, both of which were allowable deductions as “Agency Expense.” See
2 PA 227. This allocation method created repeated disputes in large part because the RJ consistently

hid and reclassified valid editorial costs to avoid paying the Sun its full editorial allocation payment.

7 PA 1306:12-1310:6. As a result, in 2002, ||| G
I 7 4 1510:7-

1313:23. Following the 2002 settlement, the parties began a years-long renegotiation of the 1989
JOA to eliminate these plaguing disputes and to specifically eliminate the friction related to
constant editorial-cost disputes addressed in the 2002 settlement. 7 PA 13:10:9-1316:18. As part of
/1
/11
/1

* The RJ’s own financial expert, Mr. Miller, admitted setting up the Agency was a requirement and the
Review-Journal violated the 1989 JOA. 13 PA 2805:15-2806:2.
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their new agreement, the 2005 JOA, the parties changed Section 4.2, accordingly, as follows:

News and Ed1tor1al Allocatlons The ReV1eW Journal and the Sun shall—establ&sh—m

each bear thelr own respectlve
editorial costs and shall establish whatever budgets each deems appropriate.

Compare 2 PA 204 § 4.2 with 1 PA 2 § 4.2.

The only evidence before the Arbitrator regarding the intent of Section 4.2 came from the
Sun: Mr. Greenspun (who negotiated the 2005 JOA on behalf of the Sun) testified the intent of
Section 4.2 was for each paper to bear its own editorial costs separate from the JOA calculations.
7 PA 1324:5-1325:18. This was consistent with other JOAs throughout the country in that no other
witness with any JOA experience had ever known or heard of a JOA where only one party’s

editorial costs could be charged to the JOA. E.g., 13 PA 281:23-282:3

1. The Retention Sentence in Appendix D does Not Dictate Allowable
Expenses in Calculating the 2005 JOA’s Annual Profits Payments

The Sun does not dispute that the 2005 JOA describes how EBITDA was to be calculated,
but the Sun absolutely disputes the EBITDA calculation is derived from one mere sentence in
Appendix D. Indeed, the RJ relies on a single sentence in Appendix D as taking precedence over
every other sentence in Appendix D, and the rest of the JOA. That single sentence relied on by the
RJ, the Retention Sentence, reads: “The Parties intend that EBITDA be calculated in a manner
consistent with the computation of ‘Retention’ as that line item appears on the profit and loss
statement for Stephens Media Group for the period ended December 31, 2004.”5 1 PA 22. While
the RJ attaches a copy of that profit and loss statement in its Motion, Mot. 9, that profit and loss
was not an attachment to the 2005 JOA. See 1 PA 1-25. The Arbitrator, based upon more than
substantial evidence received during the arbitration hearing, rejected the RJ’s argument as to the

meaning of the Retention Sentence. See, e.g., 2 PA 39-40.

> There is no dispute that Retention Sentence was added after the parties had determined the language of
Section 4.2. See 7 PA 1476:4-1478:11; see also id. at 1334:22-1336:9.
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Preliminarily, the RJ’s statement that “Retention” is a “newspaper term of art for earnings
that is very similar to EBITDA,” is inaccurate. Mot. 9. As the Arbitrator correctly qualified,
“Retention” is a term of art “used” by the Review-Journal’s prior owners. 2 PA 39. It is not a
generally-accepted term of art in the industry as the RJ states. Because the RJ fails to comprehend
the Agency structure and accounting concepts set forth in the 1989 JOA, the RJ’s reliance on the
Retention Sentence as being synonymous with the joint operation EBITDA under the 2005 JOA
results in a completely erroneous representation as to how the EBITDA calculation actually works.

The Annual Profits Payment is a formula derived from what was supposed to be the
Agency’s financial statements, i.e., the financial statements of the joint operation, and not the
Review-Journal’s own financial statements that disregarded the 1989 JOA’s allowable deductions
as Agency Expense. See 1 PA 21-22. The Agency concept and all of the Agency terminology was
eliminated from the 2005 JOA, and along with those items were the editorial allocations to the
Review-Journal and the Sun as Agency Expenses. In short, the 2005 JOA provided the necessary
base-line year EBITDA calculation to convert 1989 JOA Agency financial statements to conform
with the new 2005 JOA requirements.

More specifically, the 2005 JOA’s new method for payments to the Sun was calculated on
the year-over-year change in EBITDA which required establishing an accurate baseline year at the
start of the 2005 JOA that would be consistent with the terms of the 2005 JOA. However, there was
a mismatch between expenses allowed under the 1989 JOA and expenses allowed under the 2005
JOA. Consequently, the 2005 JOA needed to include explicit instructions on what 1989 JOA-era
expenses must be removed from the EBITDA calculation for the first base-line year. In so doing,
the baseline calculation expressed in faithful terms the intentions of both parties with respect to
allowable expenses going forward.

This base-line year conversion is found in the Second Paragraph of Appendix D. The
Second Paragraph demands that when establishing the base year for the joint operation EBITDA,
both newspapers’ previously-allowed editorial expenses under the intentionally omitted Section

A.1 of the 1989 JOA were to be excluded. See 1 PA 19. This is in harmony with Section 4.2’s clear
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requirement that “[t]he Review-Journal and the Sun shall each bear their own respective editorial
costs.” 1 PA 2. In short, the December 2004 profit and loss statement containing the Review-
Journal’s actual expenses and Agency Expenses could never provide the accounting basis going
forward. After hearing all the evidence, the Arbitrator disagreed with the RJ and found that all
provisions of the 2005 JOA (not one sentence) provide the bases for the Sun’s Annual Profit
Payments, including Section 4.2 and all of Appendix D.°

2. The 2005 JOA Required Each Party to Bear its Own Editorial Expenses

The RIJ states that the “Review-Journal had paid the editorial expenses of both the Review-
Journal and the Sun according to an allocation formula” and that with the 2005 JOA the only change
was the “Sun now became responsible for its own editorial expenses.” Mot. 10. The RJ then asserts
that “Section 4.2 does not state that editorial expenses paid by the Review-Journal are to be
excluded from the EBITDA calculation.” /d. These statements are inaccurate, unsupported by the
record, and were rejected by the Arbitrator in the Arbitration Award.

Again, the 1989 JOA established the mechanism to provide the allocations to the Review-
Journal and the Sun for their editorial expenses: The Review-Journal was not paying the Sun’s
editorial expenses. Accordingly, the shift from the 1989 JOA’s allowable editorial cost allocations
as Agency Expense to the 2005 JOA’s requirement that both parties were to bear their own editorial
expense under Section 4.2 was dramatic and, in fact, “new” to the 2005 JOA as found by the

Arbitrator. 2 PA 39.

3. The RJ’s Separate Promotional Expenses under the 2005 JOA Cannot
be Charged to the Joint Operation

The RJ’s assertion that “Section 5.1.4 does not state that if promotional activities do not
include the Sun in equal prominence then they must be excluded from the EBITDA calculation” is

inaccurate. See Mot. 11. Section 5.1.4°s language speaks for itself: “Either the Review-Journal or

% The Sun also disagrees with the RJ’s contention that if an expense were to be excluded from the joint
operation EBITDA calculation it has to be mentioned in Appendix D. E.g., Mot. 11. The specific, express
provisions that occur throughout the entire 2005 JOA demonstrate the falsity of the RJ’s contention. The
RJ’s absurd interpretation of the 2005 JOA that all disallowed expenses had to be reiterated in Appendix D
was rejected by the Arbitrator after his review of all of the evidence. See, e.g., 2 PA 39-40.

-9.
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Sun may undertake additional promotional activities for their respective newspapers at their own
expense.” The Arbitrator found that Section 5.1.4 does not need to include the word EBITDA to
ascertain what is an allowable expense. The RJ’s argument also ignores basic accounting principles.
Indeed, the “E” in EBITDA stands for earnings, which is calculated by subtracting allowed
operating expenses from revenues.’

The RJ also claims “[t]o the extent that the parties wanted to exclude certain expenses from
the EBITDA calculation, they expressly identified those excluded expenses in the 2005 JOA,” but
then only cites to one page of Appendix D to the 2005 JOA. Mot. 10. According to the RJ, if the
parties wanted to exclude expenses from the EBITDA calculation, they should have done so
expressly in Appendix D. However, as found by the Arbitrator, the 2005 JOA contains specific
provisions throughout the body of the document that identifies allowable and disallowable

expenses. See, e.g., | PA 1-25 §§ 4.2, 8.1.2, 8.1.3.

C. The Arbitration and Award

The RJ misstates what caused the Sun to initiate arbitration. The RJ argues as fact that the
Sun “accepted” the Review-Journal’s calculations for years, while failing to identify all the
testimony and evidence presented to the Arbitrator about how the Sun discovered the RJ’s illegal
accounting practices. The Arbitrator made specific findings on the RJ’s defense in this regard. 2
PA 39-40.

The Arbitrator heard and accepted several witnesses’ testimony concerning the Sun’s
discovery that the RJ was charging its editorial costs in violation of the 2005 JOA in July 2014, 15
PA 3542:2-3543:11, when the Sun engaged an industry consultant after Mr. Brian Greenspun
obtained sole ownership of the Sun. /d. at 3542:2-3547:4; 7 PA 1341:17-1350:2, 1362:7-1365:5.
Upon discovery of the RJ’s illegal charges, the Sun took immediate action, resulting in not one, but
two lawsuits. 16 PA 3544:4-3547:4. This discovery and the prior litigation concerning Section 4.2
occurred before and was pending during the RJ’s purchase of the newspaper on December 10, 2015.

11 PA 2411:25-2413:2; 14 PA 3274:4-22; see also DR Partners v. Las Vegas Sun, Inc., No. 68700,

7 See, e.g., Business News Daily, What is EBITDA?, https://www.businessnewsdaily.com/4461-ebitda-
formula-definition.html (last visited Sept. 28, 2019).
210 -
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2016 WL 2957115 (Nev. May 19, 2016). The RJ admits that the prior litigation was expressly
disclosed to the RJ prior to its purchase and the RJ took ownership of the RJ subject to the Sun’s
claims. 11 PA 2411:25-2413:2; 14 PA 3150:23-3151:2, 3130:25-3131:3, 3152:24-3153:11. Thus,
the RJ’s statement that the Sun accepted the Review-Journal’s calculations or that the Sun did not
bring these claims in good faith is not founded in fact.

Additionally, the RJ claims that the EBITDA calculation had always included the RJ’s
“separate promotional expenses” in the past. Mot. 11. This is not true. The Review-Journal, under
its new owners, the Adelson family, has dramatically diverged from its prior practices vis-a-vis
promotional expenses. In the past, the Review-Journal had only minor issues not promoting the
Sun in equal prominence, which were usually promptly addressed. 16 PA 3599:8-3600:8, 3607:5-
7, 3615:19-3620:8, 3622:7-3623:2. Since the RJ succeeded in ownership to the Review-Journal,
the RJ has systematically and nearly uniformly refused to promote the Sun at all, and has illegally
charged its unilateral and independent promotional costs against the JOA. Id. Thus, the RJ’s
conclusory and self-serving statement that the Sun had “accepted” promotional deductions before,
when promotional misconduct was not an issue with the prior owners, is wrong.

1. The Arbitrator’s Ruling on Editorial Expenses
The RJ misrepresents the Arbitrator’s acknowledgement that editorial expenses can be

deducted. Mot. 11. To be clear, the Arbitrator’s finding was in reference to the 1989 JOA: -

_2 PA 39 (emphasis added). Thus, the Arbitrator was referring

to the financial statements conducted under the prior Agency structure of the 1989 JOA—not in the
post-2005 JOA era. The Arbitrator did not find that the RJ’s editorial expenses were allowable
expenses under the 2005 JOA; rather, the Arbitrator concluded the opposite.

/11

/11

/1
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2. The Arbitrator’s Ruling on Promotional Expenses

The RJ contends that Section 5.1.4 does not mention EBITDA and thus complains about
the Arbitrator’s ruling that the RJ cannot deduct “expenses for promotional activities that do not
include the Sun in equal prominence when calculating the [2005 JOA] EBITDA.” Mot. 13. The RJ
also takes aim at the Arbitrator’s finding that the RJ is required to add revenues of its promotions
into the joint operations, but not include the RJ-only expenses, claiming this is a “windfall to the
Sun.” Id. This is inaccurate.

In making these statements, and throughout its Motion, the RJ keeps referring to the JOA
EBITDA as the “Review-Journal’s EBITDA” or stating that the Sun will receive a portion of the
“Review-Journal’s profits.” See, e.g., Mot. 4, 13, 18, 21. Under the express terms of the 2005 JOA,
the EBITDA “shall include the earnings of the Newspapers” (defined as both the RJ and the Sun).
It is the joint operation’s EBITDA, not the Review-Journal’s. See 1 PA 18. All of the RJ’s
statements predicated on this factual fallacy fail as a result.

Moreover, fundamentally, Section 5.1.4 does not mention EBITDA because it already
describes what expenses are allowable under the 2005 JOA. See 1 PA 4. Consistent with the 2005
JOA, the Arbitrator found that the RJ was charging expenses it should not have, and these must be

removed from the joint operation:

-12 -
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2 PA 39-40 (last emphasis added). This is not a windfall to the Sun. The RJ, in the Arbitrator’s
example, would be using JOA assets, and thus the revenue must be booked to the JOA. But because
the Sun was not mentioned in equal prominence, the RJ must pay for these expenses.

III. LEGAL ARGUMENT

A. The Applicable Standard of Review does Not Support Vacating the
Arbitration Award as Requested by the RJ

In determining whether to vacate an arbitration award, courts apply a clear and convincing
evidence standard. Health Plan of Nev., Inc. v. Rainbow Med., LLC, 120 Nev. 689, 696, 100 P.3d
172, 176 (2004). Two common-law grounds exist where a court may vacate an arbitration award:
“(1) whether the award is arbitrary, capricious, or unsupported by the agreement; and (2) whether
the arbitrator manifestly disregarded the law.” Clark Cnty. Educ. Ass’n v. Clark Cnty. Sch. Dist.,
122 Nev. 337, 341, 131 P.3d 5, 8 (2006). A court may “vacate an arbitration award when an
arbitrator manifestly disregards the law. The law in regard to interpretation of contracts . . . is clear.
[Courts] should not interpret the contract so as to render its provisions meaningless. If at all
possible, [courts] should give effect to every word in the contract.” Coblentz v. Hotel Employees &
Rest. Employees Union Welfare Fund, 112 Nev. 1161, 1169, 925 P.2d 496, 501 (1996) (emphasis
added) (internal quotation marks and citations omitted).

For the reasons explained herein, the RJ cannot demonstrate that the Arbitrator manifestly
disregarded the law. If the RJ’s arguments are accepted, other provisions of the 2005 JOA would
be rendered meaningless.

B. The Arbitrator’s Ruling on Editorial Expenses Should be Confirmed

1. The Arbitrator Endorsed the 2005 JOA’s Plain Language, Taking into
Account All Provisions of the Parties’ Contract

Relying on one sentence in the entire 2005 JOA, the RJ argues that the Arbitrator’s ruling
on editorial expenses must be vacated because it ignores the “express language of the parties’
agreement.” Mot. 13. The Arbitrator did not ignore the express language of the 2005 JOA—the
plain language supports the Sun’s interpretation.

-13-
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Nevada employs “[t]raditional rules of contract interpretation” and “initially determines
whether the language of the contract is clear and unambiguous; if it is, the contract will be enforced
as written.” Am. First Fed. Credit Union v. Soro, 131 Nev. 737, 739,359 P.3d 105, 106 (Nev. 2015)
(en banc) (citations and quotation marks omitted); see also Sheehan & Sheehan v. Nelson Malley
& Co., 121 Nev. 481, 487-88, 117 P.3d 219, 223-24 (2005). The objective of interpreting contracts
“is to discern the intent of the contracting parties.” Davis v. Beling, 128 Nev. 301, 321, 278 P.3d
501, 515 (2012). Courts first look to the plain language of the agreement, affording its terms their
common and ordinary meanings, Soro, 131 Nev. at 742, 359 P.3d at 108, and reading the contract
as a whole. Nat’l Union Fire Ins. Co. of State of Pa., Inc. v. Reno’s Exec. Air, Inc., 682 P.2d 1380,
1383, 100 Nev. 360, 364 (1984).

Applying these governing contract interpretation principles, Section 4.2 of the 2005 JOA
specifically governs and directly speaks to the parties’ news and editorial costs. 1 PA 2. Its mandate
is clear: “The Review-Journal and the Sun shall each bear their own respective editorial costs and
shall establish whatever budgets each deems appropriate.” Id. (emphasis added). This language is
not capable of any other reasonable interpretation, and multiple witnesses testified to the same; that
is, the RJ and the Sun are obligated to bear their own editorial expenses, and neither newspaper can
charge the other or seek reimbursement or subsidy from the joint operation for those costs.® E.g.,
Ex. 1 at 112:15-113:13, 275:3-23 (Dep. Tr. of RJ’s former controller, J. Perdigao); 7 PA 1276:13-
1277:16. Section A.1—which had defined which editorial expenses could be included in the JOA
profits calculation under the 1989 JOA—was “intentionally omitted” in the 2005 JOA because
editorial expenses were no longer allowable expenses of the joint operation.’

Other provisions in the JOA support the Sun’s reading of Section 4.2. The Second Paragraph

of Appendix D is one such provision, and one which the RJ has categorically failed to explain, or

¥ Any other interpretation would raise antitrust concerns.

® The RJ has consistently argued that the term to “bear” as used in Section 4.2 means to “pay” in support of
its assertion that this provision only requires the RJ to write the check for its editorial expenses, but does not
prohibit the RJ from charging those expenses against the joint operation EBITDA, while simultaneously
prohibiting the Sun from charging its expenses. See, e.g., Mot. 5. This argument is nonsensical—both parties
have always “paid” for their own editorial costs even when the allocations were deemed an Agency Expense.
See infra § 111(B)(3).
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harmonize with its reading of the Retention Sentence. The Second Paragraph provides, in relevant

part, “In calculating the EBITDA (i) for any period that includes earnings prior to April 1, 2005,

such earnings shall not be reduced by any amounts that during such period may have been otherwise

been deducted from earnings under section A.1 of Appendix A or section B.1.16, B.1.17, B.1.18,

or B.3 of Appendix B of the 1989 Agreement.” 1 PA 18 (emphasis added). The Second Paragraph
of Appendix D, and the 1989 JOA provisions referenced therein, parallels the parties’ editorial-cost
obligations stated in Section 4.2. See 7 PA 1496:5-1502:20. The base-year EBITDA calculation
depicted in the Second Paragraph categorically precludes both parties from reducing the joint base-
year EBITDA with their editorial cost allocations. See id. at 1502:21-1506:23 (describing that
Section A.1 of Appendix A of the 1989 JOA was the provision defining the parties’ editorial cost
allocations, defining those allocations as Agency Expense (i.e., an allowable deduction from the
joint operating profit), and explaining the omission).

The Second Paragraph’s purpose is both obvious and crucial to the JOA. It provides the
base-year computation, an essential component considering that the Sun’s Annual Profits Payment
is derived from the yearly percentage change in the JOA EBITDA. The base-year calculation is
imperative for getting an “apples-to-apples” comparison when calculating the delta going forward.
Thus, excluding both parties’ editorial costs from the base year and then including only the RJ’s
editorial costs going forward, as the RJ argues, would not be an “apples to apples” comparison. See
7 PA 1510:8-1511:7.

Testimony offered by the Sun regarding the meaning and mechanics of the Second
Paragraph of Appendix D remained, and continues to remain, uncontroverted by the RJ. The RJ
could not provide any explanation as to how the Second Paragraph could ever operate under the
RJ’s interpretation which allows the RJ to charge its editorial costs to the joint EBITDA. Notably,
the RJ’s financial expert agreed that the base-year calculation was necessary for consistency going
forward from the base year to calculate the EBITDA percentage change, but could not explain how
the Second Paragraph would (or even could) function under the RJ’s practice of including its

editorial costs. See 12 PA 2694:7-2695:17; 13 PA 2808:15-2821:20. Additionally, when describing
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the Second Paragraph’s instruction, the RJ’s Chief Financial Officer admitted that the calculation

was to exclude both papers’ editorial costs:

11 PA 2388:10-2394:10. The Second Paragraph unequivocally supplements Section 4.2’s demand

that both parties bear their own editorial expenses. Further, there is no dispute that Retention
Sentence was added after the parties had determined the language of Section 4.2. See 7 PA 1476:4-
1478:11; see also id. 1334:22-1336:9.

Simply stated, the RJ cannot and does not explain how it can resurrect 1989 JOA-era
financial statements in the 2005 JOA-era. This zombie accounting is simply improper. Moreover,
the RJ cannot reconcile its interpretation of the Retention Sentence with the Second Paragraph,
indeed ignoring it again in its Motion. Not a single RJ witness was able to harmonize the Second
Paragraph’s base-year EBITDA calculation with its Retention Sentence argument. E.g., 7 PA
1279:21-1301:5. All RJ witnesses were quick to discuss the Retention Sentence and ignore the
Second Paragraph entirely. 11 PA 2400:19-2402:5; 13 PA 2808:15-2812:25. But, in the end, the
RJ’s financial expert agreed that consistency was necessary going forward from the base year to
properly calculate the percentage change in EBITDA, 2 PA 2694:7-2695:17; 13 PA 2808:15-
2810:6, and the RJ’s Chief Financial Officer admitted that the base-year calculation was to exclude

both papers’ editorial costs. 11 PA 2388:10-2394:10. By virtue of establishing the base-year

-16 -
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calculation, the Second Paragraph is a pure expression of the intentions of the JOA (particulalry
coupled with 4.2’s requirement that neither party may charge their editorial expenses to the JOA).!°

The RJ’s proffered interpretation, that the Retention Sentence and its vague language
controls over every other specific and instructive provision in the JOA, renders multiple sections
of the 2005 JOA meaningless, including the governing Section 4.2 and the Second Paragraph of
Appendix D. See Coblentz, 112 Nev. at, 1169, 925 P.2d at 501. An interpretation that renders the
2005 JOA’s provisions superfluous is disallowed as a matter of law. See Pauma Band of Luiseno
Mission Indians of Pauma & Yuima Reservation v. California, 813 F.3d 1155 (9th Cir. 2015). The
Arbitrator did not ignore the plain language of the 2005 JOA. The Arbitrator did not manifestly
disregard the law, and the Arbitrator’s finding should be confirmed.

2. The Arbitrator Followed Basic Principles of Contract Law

The RJ complains that the Arbitrator “violate[d] multiple basic contract law principles” by
(1) interpreting EBITDA to mean something different than how it was defined, (2) adding a term
to the 2005 JOA that the RJ must exclude its editorial expenses from its EBITDA calculation, and
(3) rendering EBITDA’s definition meaningless. Mot. 16-17. The RJ’s claims are meritless for the
reasons explained above, and further discussed below.

At the risk of belaboring the point, the RJ’s focus on the Retention Sentence as the end-all-
be-all definition for EBITDA disregards the 2005 JOA’s plain language and governing provisions.
Indeed, Appendix D mentions “EBITDA” in excess of 10 times, but the RJ ignores all of this except
for the Retention Sentence. The Second Paragraph of Appendix D specifically describes how to
calculate EBITDA for the 1989 JOA financial statements, and excludes the editorial expense
allocations, which were previously allowed joint operation expenses. If the 2005 JOA EBITDA
could somehow be calculated in the way the RJ claims, there would have been no reason to include

the entire Second Paragraph of Appendix D.

10 Other provisions in the JOA support the Sun’s argument as well. For example, Section 8.1.3 states, “For
the purpose of this Article 8, each party shall separately maintain and pay for, as an item of news and editorial
expense, insurance to the extent reasonably available protecting against losses.” 1 PA 6. The plain language
of Section 8.1.3 demands that insurance be paid for separately by each party as an editorial expense. /d.. The
RJ’s argument that it can charge its editorial expenses, including insurance costs, to the joint EBITDA
renders Section 8.1.3 nugatory as well.
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Moreover, the Sun offered testimony during the arbitration that explained why the Retention
Sentence was included in the first place. The purpose and intent of the Retention Sentence was to
address the Sun’s concerns over the RJ’s potential purchase of a printing press. 7 PA 1476:4-

1478:11. 1t *

” Id. The placement of the Retention Line after the sentences concerning
equipment are also indicative of its purpose, along with the other sentences specifically designed
to prevent the RJ from including other expense items, including capital leases. See 1 PA 19. And
again, Section 4.2 had already been long agreed to while negotiations were continuing on other
topics, including Appendix D. See 7 PA 1476:4-1478:11; id. at 1334:22-1336:9.

The RJ provided no evidence that the Retention Sentence was added to permit it to charge
its editorial costs to the joint operation, rendering Section 4.2 of the 2005 JOA without meaning.
In fact, Mr. Greenspun’s testimony about the purpose and intent of the Retention Sentence and
Section 4.2 went unchallenged by the RJ. The Arbitrator was correct to rely on this testimony in
finding against the RJ.

In addition, the RJ’s interpretation of the Retention Sentence, when examined in detail,

directs an absurd and impractical result. The RJ, more specifically,

1

—_

o)
1
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I /7P 1505:24-1509:15. T basis

for the RJ’s interpretation of the Retention Sentence is absurdly impractical and unworkable. The
joint operation earnings have never been synonymous with or equal to Review-Journal earnings.
The RJ’s interpretation of the “Retention” line item seeks to render them one in the same, which is
completely improper.

Finally, the RJ’s interpretation conflicts with public policy. The RJ’s reading that it may
charge its editorial costs to the joint operation while the Sun cannot results in a JOA that conflicts
with the Newspaper Preservation Act, which renders the JOA unlawful. 15 U.S.C. § 1801. The JOA
is permissible purely by virtue of the Act. See id. The Department of Justice’s (“DOJ”) approval
was required. See 28 C.F.R. § 48.16; 7 PA 1336:11-21. A JOA allowing the dominant paper to
charge its editorial costs to the joint EBITDA while precluding the weaker positioned paper from
doing the same, would effectively allow the former to force the latter out of business. This is a
monopolistic practice that is illegal under antitrust laws, and flies in the face of the Act. See Comm.
for an Indep. P-1v. Hearst Corp., 704 F.2d 467, 470 (9th Cir. 1983) (for approval from the Attorney

General, a JOA “must ‘effectuate the policy and purpose’ of the Act”) (quoting 15 U.S.C.

§ 1803(b)); 7 PA 1472:23-1474:12. The DOJ would have never approved such a reading.

The RJ’s position that it may unilaterally decide to charge its own editorial costs to the joint
operation is anomalistic and unreasonable. It threatens the Sun’s financial solvency and continued
publication, and, therefore, contravenes Congressional policy and the recognized public interest.
The Arbitrator heard the testimony and evidence on these points, in accordance with principles of
contract interpretation, and properly concluded that the 2005 JOA prohibits the RJ from charging
its editorial costs against the joint operation EBITDA.

/11
/11
/1
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3. The Arbitrator’s Interpretation of Section 4.2 is in Accord with Rules
of Contract Interpretation

The RJ argues the Arbitrator “essentially admit[ed] that the 2005 JOA required editorial
expenses to be deducted.” Mot. 17. The Arbitrator did no such thing—Hard stop. And the RJ’s

suggestion of the same is misleading and improper.

The Arbitrator merely noted in the Award that the _
N > P 39 The

Arbitrator was not discussing the 2005 JOA EBITDA calculation, and for the RJ to suggest as
much is fiction. Not only did the Arbitrator not say what the RJ contends, the pre-2005 computation
dealt with the 1989 JOA accounting and editorial allocations, which was under the prior Agency
and separate allocation system that was jettisoned in the 2005 JOA.

As described above, Section 4.2 was rewritten in the 2005 JOA. See § 1I(B) supra. This
language was settled on before the Retention Sentence was ever considered. It is not accurate, as
the RJ contends, that Section 4.2 “trumped” the EBITDA formula. See Mot. 17. What is accurate
is that the entire agreement conflicts with the RJ’s reliance on and interpretation of the Retention
Sentence as the sole authority governing the EBITDA computation. Throughout the 2005 JOA, all
elements that had previously suggested editorial expenses would be permitted were removed. The
RJ essentially asks for its interpretation of the Retention Sentence to trump the rest of the
agreement. This is an absurd result because it would suggest that a 2004 financial statement—not
attached to the agreement at all—was of such supremacy and importance that the actual,
unambiguous language of the 2005 JOA itself is not relevant at all.

The RJ further argues that the only thing new to editorial costs in the 2005 JOA was that
Section 4.2 “made the Sun responsible for its own editorial expenses.” Mot. 17. Again, this is not
so. The Sun had always been responsible for its own editorial expenses; it paid these from an
allocation made by the Agency, i.e., the joint operation, under the 1989 JOA. Similarly, under the
1989 JOA language, the Review-Journal received an allocation from the joint operation to fund its
own editorial expenses. The parties were treated the same with respect to their editorial cost
allocations, and how those allocations could be treated under for profits calculations. See 2 PA 227.
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The RJ’s reference to the 2004 profit and loss statement wrongly confuses the historical agreement
between the parties. This financial statement was created under the 1989 JOA, that required the
Agency to allocate editorial expenses. As described in Appendix D, to derive the percentage change
of EBITDA going forward, it would have to remove the Agency-related expenses in the 1989 JOA
accounting to get an apples-to-apples comparison. See 1 PA 21. The RJ’s statements otherwise are
misleading and simply untrue.

The RJ then goes on to complain again that (1) 4.2 is not part of the EBITDA calculation,
(2) the EBITDA language in Appendix D was new and more specific, and (3) editorial expenses
could have been listed in Appendix D as a separate exclusion. Mot. 18. As described above, Section
4.2 did not need to mention the word “EBITDA” for it to describe whether editorial expenses are
chargeable expenses to the EBITDA calculation. Section 4.2 in the 1989 JOA authorizes the
application of editorial expenses to be deducted from EBITDA. Section 4.2 in the 2005 JOA
revokes that authorization (as does the rest of the contract).

The RJ offers a self-serving reading of Appendix D—it wants it to be authoritative, and yet
does not want the entirety of Appendix D read or considered. Including “editorial expenses” again
in Appendix D would have been unnecessary surplus, particularly given that the Second Paragraph
expressly makes clear that editorial expenses must be deducted for the base-year EBITDA

calculation. Moreover, there are other expenses not listed in Appendix D, but listed elsewhere in

the 2005 JOA, that cannot be deducted from the EBITDA calculation. £.g., 1 PA 1-25 §§ 5.1.4,
8.1.2,8.1.3.

The RJ’s next argument that the “Review-Journal has always borne its own editorial
expense, i.e. paid the costs of its newsroom” and the “only change made by Section 4.2 was that
the Sun would not have to bear its own editorial expenses, unlike before” is again incorrect. See
Mot. 18. Both parties had always “borne” their own editorial costs, and under the 1989 JOA the
Agency provided allocations for each party to do so. Thus, the RJ’s argument that the “only change”
the 2005 JOA made with respect to editorial costs was that the Sun was now having to pay its own

costs is preposterous. The RJ’s tortured reading of the unambiguous language of 4.2 is telling: Had
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the parties intended for the Sun only to bear its own editorial expenses, they would have written it
as such. But, they did not: the language of Section 4.2 is mutual and applies to both parties.

The RJ then complains that “[b]ecause Section 4.2 and Appendix D are harmonious on their
face, the Arbitrator should not have read them as contradictory.” Mot. 19. This assertion, like the
others, is absurd. As explained above, Appendix D includes the Second Paragraph base-year
calculation, which under the RJ’s Retention Sentence interpretation would be inharmonious. The
only way to read Section 4.2 and Appendix D in harmony is the way the Arbitrator found. Both 4.2
and the explicit instructions of the second paragraph of Appendix D forbid the charging of editorial
expenses against the joint operation EBITDA. Indeed, no single RJ witness could describe how to
reconcile the Second Paragraph with the Retention Sentence interpretation. See supra § III(B)(1).

Finally, the RJ’s claim that the ruling creates an absurd result can only be viewed with irony
for two reasons. First, the Sun reiterates an important factual correction—the RJ states the “purpose
of the EBITDA calculation is to determine the Sun’s share of the Review-Journal’s profits.” Mot.
19. The profits are a result of the combined newspaper revenues from the publication of the two
newspapers together; hence, the Sun does not share in the RJ’s-sole profits. See 1 PA 18. Second,
while the RJ complains that having to exclude its editorial expenses means “there could be years
where the Review-Journal is operating at a loss but could have substantial fictional ‘earnings’ for
the purpose of calculating the Sun’s Annual Profit Payments,” Mot. 19, the mathematical reality is
I 5. .. 6 PA
3611:21-3612:5. If the RJ includes its editorial expenses in the EBITDA calculation, this means
the Sun is bearing a burden of the RJ’s editorial expense before it receives its Annual Profits
Payment. The Sun bearing any of the RJ’s editorial expenses directly conflicts with Section 4.2. To
use the RJ’s language, “[t]his was, to say the least, never intended by the parties.” Mot. 19.

In sum, it is the RJ’s interpretation that is contrary to the plain language of the contract, is
absurd, and would render other provisions of the contract meaningless. The Arbitrator’s finding is

in line with every contract interpretation tenet and the evidence. Thus, no reason exists to vacate
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the Arbitrator’s conclusion, and this Court should confirm the Arbitrator’s finding regarding
editorial expenses.

C. The Arbitrator’s Ruling on Promotional Expenses Should be Confirmed

The RJ makes similar arguments regarding the Arbitrator’s ruling with respect to
promotional expenses. The RJ again argues that the 2004 profit and loss statement somehow guides
the EBITDA calculation, that Section 5.1.4 does not mention EBITDA, and that it would be
impossible for the RJ to keep a separate accounting of its own promotional activities. Mot. 19-22.
These arguments are without merit, and were properly rejected by the Arbitrator.

First, as stated before and for the same reasons, the RJ’s reliance on the outdated 1989 JOA
Agency-era accounting statements is unreasonable and impractical. The 2005 JOA eliminated the
Agency concepts and terminology, including Agency Expenses. The parties’ promotional
allocations that were listed in the 1989 JOA-era financial statements were one such Agency
Expense. However, like the 2005 JOA’s treatment for editorial costs, Appendix A.3 to the 1989
JOA—which established the Sun’s 40 percent promotional allocation and identified it as an Agency
Expense—was intentionally omitted in the 2005 JOA. Compare 2 PA 228 App’x A with 1 PA 13-
15 App’x A. Throughout both the 1989 JOA and 2005 JOA, multiple clauses authorize allowable
expenses and their attendant conditions. And, again, the 2005 JOA Appendix D prescribed how to
calculate EBITDA going forward by describing the calculation for the base-year apples-to-apples
comparison. See 1 PA 18. Thus, the RJ’s assertion that the “parties agreed-to method for calculating
EBITDA—the December 2004 profit and loss statement—deducts the Review-Journal’s
promotional expenses from earnings” is a delusion. Mot. 20. Such a misconception cannot be
reconciled with the requirements contained in the rest of the 2005 JOA.

The RJ’s argument also cannot be reconciled with the new Section 5.1.4 language that
requires the RJ to promote both newspapers. Under the 1989 JOA, the Sun received its own
promotional cost allocation, which was delineated on accounting statements in the 1989 JOA-era.
With the 2005 JOA, however, the Sun’s promotional allocation was eliminated (as was the

standalone Sun publication), and the RJ was tasked with promoting both newspapers together. In

-23-
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other words, the Sun is reliant on the RJ for all promotional activity, naturally, since the Sun is
published and distributed as a newspaper inside the Review-Journal under the 2005 JOA.
Therefore, for the RJ to permissibly deduct promotional activities from the joint EBITDA as an
allowable expense, it follows that the RJ must include equal mention for the Sun—an express
requirement under Section 5.1.4 of the 2005 JOA. Simply put, the equal mention of the Sun is a
prerequisite before any promotional expense may be charged to the joint operation. The RJ cannot
skirt its obligation to promote the Sun and have carte blanche to charge all of its separate,
independent promotional activities to the joint operation.

Second, like other provisions of the 2005 JOA, Section 5.1.4 did not need to mention the
word “EBITDA” for the parties to understand whether an expense was allowed under the joint

operation. Section 5.1.4 provides, in clear terms, that the

Review-Journal shall use commercially reasonable efforts to promote the
Newspapers. Any promotion of the Review-Journal as an advertising medium
or to advance circulation shall include mention of equal prominence for the Sun.
Either the Review-Journal or Sun may undertake additional promotional
activities for their respective newspaper at their own expense.

1 PA 4 (emphases added). This language is unambiguous. Section 5.1.4 requires the RJ to promote
both the Sun and the Review-Journal, and any independent promotions or promotions that do not
feature the Sun in equal prominence must be paid for separately by the RJ. There was no need to
include the language elsewhere.

Finally, the RJ’s protest to the Arbitrator’s findings on the basis that the RJ would have to

“keep separate books, and calculate a separate EBITDA” is unavailing. Mot. 20. _

I (0 . 205 420333, In ot
words, I :

""'While it is true that the RT expenses some costs separately to its Digital company, it systematically charges
many costs to the JOA EBITDA that it should not. The Arbitrator’s findings about these practices support
the many reasons for why the Review-Journal must submit to an audit. See 2 PA 42-44.

-4 -
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-. In fact, it was the RJ’s own former Controller, Mr. Perdigao, who testified about how the
RJ should have set up its books with accounts for the RJ to pay separately for RJ-only
promotions.'? Ex. 1 at 268:9-269:6 (J. Perdigao Dep. Tr.).

Overall, the RJ has not demonstrated that the Arbitrator manifestly disregarded the law.
All of his findings regarding the proper accounting for promotional expenses incurred by the
RJ that do not mention the Sun are supported in the record. This Court should confirm these
described rulings regarding promotional expenses.

D. The Arbitrator’s Ruling was Not Arbitrary and Capricious

The RJ claims the “Arbitrator’s rulings were not supported by any evidence whatsoever.”
Mot. 22. At the outset, it is unclear if this relates to the entire Arbitration Award or just the RJ’s
complaint about the ruling on editorial and promotional expenses. Either way, the RJ misses the
mark.

The RJ claims that the award was not “supported by any evidence whatsoever.” Id. The
Sun, in its separate motion regarding the Arbitration Award, submitted volumes of testimony and
evidence that was before the Arbitrator. See, e.g., 2 PA 47-131; 6 PA 1218-17 PA 3970. The RJ’s
claim that the Award is “at odds with the express contract language and which are unsupported by
any evidence” is wildly inaccurate. The Arbitrator’s findings on these discrete issues were related
to contract interpretation. The Arbitrator’s articulation of the plain language of the 2005 JOA is all
that is necessary for declaratory relief. What is more, the evidence (such as the parties’ intent, taking
the contract as a whole, and the public policy) all supports the RJ’s complained-of findings.
/11
/11

12 The matching principle, as proffered by the RJ, is inaccurate. See Mot. 21. While there may be separate
line items on the books for RJ-only, JOA, or RJ digital, there would not be a “mismatch” as the RJ argues.
For example, if the RJ entered into a trade with a third-party customer for its digital account using the JOA
resources to give away advertising (in the Newspapers), and the reviewjournal.com received promotions or
tickets to an event, the revenues would be JOA-earned revenues, and the off-setting expenses are digital
expenses. When the RJ’s books are consolidated at the higher “parent” level, the revenue and expense items

offset and do match.
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E. The Arbitrator’s Ruling is the RJ Must Submit to an Audit Should be
Confirmed

The RJ complains that the Arbitrator exceeded his authority by “lament[ing] that the audit
provision in the 2005 JOA is not more clear and specific, and lays down rules for how the audit
must conducted.” Mot. 22. The RJ asks that these rules “exceed the Arbitrator’s powers.” Id.

Crucially, the RJ does not disagree that the Sun is entitled to an audit—and thus, this order
must be confirmed. Here, the Arbitrator merely provided an example of what an audit should look

like, especially given the breadth of the RJ’s improperly charged expenses to the JOA. See 2 PA

344 (an auditr shoutd

-) (emphases added). The Arbitrator’s rules are not even at issue considering the RJ has to
this day refused the Sun’s audit requests. Importantly, the Arbitrator nevertheless reiterated that the
Sun is entitled to an audit regarding anything that affects amounts that is owed to the Sun, which
the RJ does not dispute. This ruling should be confirmed.

/11

/11

/11

/11

/11

/1

/11

/11

/11

/11

/11

/11
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Iv.

CONCLUSION

The RJ has failed to demonstrate why any of the particular rulings challenged in its Motion

should be vacated. As such, this Court confirm the Arbitration Award as it relates to the Arbitrator’s

findings that both the RIJ’s editorial expenses and separate promotional expenses cannot be

deducted from the JOA EBITDA.

DATED this 30th day of September, 2019.
LEWIS ROCA ROTHGERBER CHRISTIE LLP

109373007.1

By: /s/ E. Leif Reid

E. LEIF REID, Bar No. 5750

KRISTEN L. MARTINI, Bar No. 11272
NICOLE SCOTT, Bar No. 13757

One East Liberty Street, Suite 300
Reno, NV 89501-2128

JAMES J. PISANELLLI, EsQ., BAR No. 4027
TODD L. BICE, EsQ., BAR NO. 4534
JORDANT. SMITH, EsQ., BAR No. 12097
PISANELLI BICE PLLC

400 South 7™ Street, Suite 300

Las Vegas, Nevada 89101

Attorneys for Plaintiff

Page 386




One East Liberty Street, Suite 300

Reno, NV 89501-2128

Lewis Roca

ROTHGERBER CHRISTIE

10
11
12
13
14
15
16
17
18
19
20
21
2
23
24
25
26
27
28

DECLARATION OF KRISTEN L. MARTINI
IN SUPPORT OF PLAINTIFE’S OPPOSITION TO DEFENDANTS’ MOTION TO
VACATE ARBITRATION AWARD

I, KRISTEN L. MARTINI, declare under penalty of perjury and based on personal
knowledge that:

1. I am an attorney at Lewis Roca Rothgerber Christie LLP, and am counsel of record
for Plaintiff Las Vegas Sun, Inc. (the “Sun”). This Declaration is filed in support of the Sun’s
Opposition to Defendants’ Motion to Vacate Arbitration Award (“Opposition™). I have personal
knowledge of the matters discussed herein and if called upon to do so, I am able to competently
testify as to all of these matters.

2. In support of the Sun’s Opposition, the Sun contemporaneously filed two exhibits,
Exhibits 1 and 2, as authenticated below.

3. The document identified as Exhibit 1 to the Sun’s Opposition is a true and correct
copy of excerpts from the February 28, 2019, deposition transcript testimony of John Perdigao in
the American Arbitration Association Case No. 01-18-0000-7567 (hereinafter “AAA Case”).

4. The document identified as Exhibit 2 to the Sun’s Opposition is a true and correct
copy of Exhibit C291 to the AAA Case.

Executed this 30th day of September, 2019.

/s/ Kristen L. Martini
KRISTEN L. MARTINI

-28-
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CERTIFICATE OF SERVICE

Pursuant to Nevada Rule of Civil Procedure 5(b), I certify that I am an employee of
LEWIS ROCA ROTHGERBER CHRISTIE LLP, and that on this date, I caused the foregoing
PLAINTIFF’S OPPOSITION TO DEFENDANTS’ MOTION TO VACATE
ARBITRATION AWARD to be served by electronically filing the foregoing with the Odyssey

electronic filing system, which will send notice of electronic filing to the following:

Steve Morris, Esq., SBN 1543 J. Randall Jones, Esq., SBN 1927

Akke Levin, Esq., SBN 9102 Michael J. Gayan, Esq., SBN 11135
MORRIS LAW GROUP Monah Kaveh, Esq., SBN 11825

411 E. Bonneville Ave., Ste. 360 KEMP, JONES & COULTHARD, LLP
Las Vegas, Nevada 89101 3880 Howard Hughes Parkway, 17" Floor

Las Vegas, Nevada 89169
Richard L. Stone
David R. Singer
Amy M. Gallegos
JENNER & BLOCK LLP
633 West 5™ Street, Suite 3600
Los Angeles, California 90071

DATED this 30th day of September, 2019.

/s/ Jessie M. Helm
Employee of Lewis Roca Rothgerber Christie LLP

-29.-
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EXHIBIT LIST

EXHIBIT DESCRIPTION NO. OF
NO. PAGES
1 Excerpts from February 28, 2019, Deposition Transcript 9
Testimony of John Perdigao
2 Exhibit C291 from American Arbitration Association Case No. 7
01-18-0000-7561
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