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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 6" day of July, 2020, I caused to be served the
instant APPELLANT’S APPENDIX TO OPENING BRIEF- VOLUME IV to
all interested parties as follows:

BY MAIL: Pursuant to NRCP 5(b), I caused a true copy thereof to be placed in
the 1J.S. Mail, enclosed in a sealed envelope, postage fully prepaid thereon, address
as follows:

Anita A. Webster, Esq.
WEBSTER & ASSOCIATES
6882 Edna Avenue

Las Vegas, Nevada 89146
Attorneys for Respondent

XX BY ELECTRONIC MAIL: Pursuant to EDCR 7.26 and NEFCR Rule 9, I
caused a true copy thercof to be served via electronic mail, via Odyssey, to the
following e-mail address:

Anita Webster, Esq. - anitawebster@embargmail.com

MILLS & ANDERSON
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CLERK OF THE COUEE

WEBSTER & ASSOCIATES

ANITA A. WEBSTER, ESQ.

Nevada Bar No. 1221

JEANNE F. LAMBERTSEN, ESQ.
Nevada Bar No. 9460

6882 Edna Ave.

Las Vegas, Nevada 89146

Tel No: (7023 562-2300

Fax No: (702) 562-2303

e-mail: anitawebster@esmbargmail.com
e-mail: {lambertsen@embargmail.com
Attorney for Plaintiff, unbundled

DISTRICT COURT
CLARK COUNTY, NEVADA

CATERINA ANGELA BYRD ; 8@2% NO.: 8-18-577701-2
NO.:
Plaintiff,
; ORDER FROM THE JULY 18, 2019
V. g HEARING
GRADY EDWARD BYRD g
Defendant. )

This matter having come before the court on the 18" day of July 2019, for
the Plaintiff's Emergency Motion for an Order to Show Cause why the Defendant
should not be Held in Contempt of Court and for Attorney's Fees and Costs,
Plaintiff, CATERINA ANGELA BYRD (hereinafter “Plaintiff"}, present with her
unbundied attorney, JEANNE F. LAMBERTSEN, ESQ., of the law firm of
WEBSTER & ASSOCIATES and Defendant, GRADY EDWARD BYRD
(hereinafter “Defendant”), not present, Defendant's attorney, BYRON MILLS,
ESQ., of the law firm of MILLS & ANDERSON, present, the Court having heard

the argument of counsel, finds and orders the following:

RECEIVED

Department G
AA3
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COURT NOTES that no opposition has been filed by the Defendant.

COURT FURTHER NOTED that the Court Clerk attempted to reach the
Defendant at the phone number he provided to the Court, but the call failed to go
through to the international number.

Ms. Lambertsen requested an Order to Show Cause for Defendant's failure
to pay Plaintiff $3,000.00 per month pending the Evidentiary Hearing and
$5,000.00 in attorney's fees, which was due on June 6, 2019. Defendant is
$6,000.00 in arrears in the amount of $3,000.00 for June 2019 and $3,000.00 for
July 2019.

Ms. Lambertsen requested sanctions in the amount of $500.00 for each
violation (failure to pay $3,000.00 for June 2019, failure to pay $3,000.00 for July
2019, and failure to pay $5,000.00 attorney's fees by June 6, 2019) for a total of
$1,500.00 in sanctions

Ms. Lambertsen requested Defendant be ordered to pay the additional
$1,500.00 that Defendant was ordered to pay at the January 23, 2019 hearing
towards the mortgage starting on February 1, 2019. Defendant is in arrears in
the amount of $6,000.00 for February, 2019 through May, 2019.

Ms. Lambertsen argued that the arrears the Court was deferring until the
time of the Evidentiary Hearing were for the period from September, 2018 through
January of 2019 {the prior Court Order from the January 23, 2019 hearing). Ms.
Lambertsen requested additional sanctions in the amount of $2,000.00 for each
instance of nonpayment (February 2019, March 2019, April 2019 and May 2019).

Ms. Lambertsen requested additional fees and costs for having to bring the

W \Famlly\Byrd, Caterinat\Pleadings\Draks\Qrdar from 7,18.19 hearing V2.wrpd
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Motion before the Court.

Mr. Mills stated Defendant informed him that he is not going to pay the
Plaintiff as ordered until the Evidentiary Hearing.

IT 1S HEREBY ORDERED that Plaintiff's Order to Show Cause is granted.
Defendant shall show cause as why he should not be held in Contempt of Court
for his blatant disregard of the Court's Orders. The Order to Show Cause shail
be set for October 21, 2019, at 9:00 a.m., to be heard at the time of the
Evidentiary Hearing. [f counsel can determine the bank where the annuity
originates, or any other source of money for the Defendant, counsel may obtain
a garnishment for the totality of the arrears in the amount of $11,000.00
($3,000.00 due June 2019, $3,000.00 due July 2019 and $5,000.00 attorney fees
due June 6, 2019) collectible by any lawful means. |n the alternative, the issue
shall be deferred to the time of Trial.

IT IS FURTHER ORDERED that Plaintiff's requests for arrears from
September 1, 2018 to May 31, 2019 (9 months x $3,000 = $27,000.00) and
sanctions is deferred until the Non-Jury Trial October 21, 2019;

IT IS FURTHER ORDERED that additional attorney fees are awarded in
favor of Plaintiff against Defendant in the amount of $1,500.00, collectible by any
lawful means.

i
1
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IT IS FURTHER ORDERED that Ms. Lambertsen shall prepare the Order
to Show Cause. |

IT IS FURTHER ORDERED Calendar call is set for October 17, 2019, at
10:00 a.m.; and the Order to Show Cause and Non-Jury Trial is set for October
21, 2019, at 3:00 a.m,

DATED this g day of

Rhonda K. Forsherg /0
Submitted by: Reviewed as to form and content:

WEBSTER & ASSOCIATES MILLS & ANDERSON

ON L. MILLS, ESQL
4 evada Bar No. 006745
6882 Edna Ave 703 S, 8th Street

Las Vegas, Nevada 89146 Las Vegas, Nevada 89101
Counsel for Plaintiff, unbundied Counsel for Defendant
WiFamllpByed, Caterina\PleadingtDrafis\Order from 7.18.18 hearing V2. wpd
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ANITA A. WEBSTER, ESQ.

Nevada Bar No. 1221

JEANNE F. LAMBERTSEN, ESQ.
Nevada Bar No. 9460

8882 Edna Ave.

Las Vegas, Nevada 89146

Tel No: (702) 562-2300

Fax No: (702) 562-2303

e-mail; anitawebster@embargmail.com
e-mail: lambertsen@embargmail.com
Unbundled Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

CATERINA ANGELA BYRD ) CASE NO.: D-18-577701-Z
DEPT NO.: G
Plaintiff,

NOTICE OF ENTRY OF ORDER FROM
THE JULY 18, 2019 HEARING

V.

GRADY EDWARD BYRD

)
)
)
)
g
Defendant. }

PLEASE TAKE NOTICE that an Order from July 18, 2019 Hearing was

entered in the above-entitled action on the 9" day of August, 2019, a copy of

which is attached.

Dated this { day of August, 2019.

WEBSTER & ASSOCIATES

NEF-TA TSEN, ESQ
nbundied A#torney for Plaintiff

W:A\Famil\Byrd, Caterina\Plesdings\Drafis\NED of Order 7.18.18 Hearing 8.9.19.wpd
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Certificate of Service

Pursuant to NRCP 5(b), | certify that | am employed in the Law Offices of
el
WEBSTER & ASSOCIATES, and that on this 1" day of August, 2019 |
caused the above and foregoing document to be served as follows:
[ X] by mandatory electronic service through the Eighth Judicial District
Court's electronic filing system;
[ I by placing the same to be deposited for mailing in the United States
Mail, in a sealed envelope upon which first class postage was prepaid

in Las Vegas, Nevada;

[ 1 pursuant to EDCR 7.26 to be sent via facsimile, by duly executed
consent for service by electronic means;

[ 1 by hand-delivery with signed Receipt of Copy.
To the attorney(s)/person(s) listed below at the address, email address, and/or
facsimile number indicated below:

Byron Mills, Esq.
Modonnell@millsnv.com

Tl

An employee of Webster & Associates

WFamily\Byrd, CaterinaiPleadings\Drafts\MEQ of Order 7.18.19 Hearing 8.9.19.wpd
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WEBSTER & ASSOCIATES

ANITA A. WEBSTER, ESQ,.

Nevada Bar No. 1221

JEANNE F. LAMBERTSEN, ESQ.
Nevada Bar No. 9460

6882 Edna Ave.

Las Vegas, Nevada 89146

Tel No: (702; 562-2300

Fax No: (702) 562-2303

e-mail: anitawebster@embargmail.com
e-mail: jlambertsen@embargmail.com
Attorney for Plaintiff, unbundled

DISTRICT COURT
CLARK COUNTY, NEVADA

CATERINA ANGELA BYRD CASE NO.: D-18-577701-Z
DEPT NO.: G
Plaintiff,

ORDER FROM THE JULY 18, 2019
V. HEARING

GRADY EDWARD BYRD
Defendant. )

This matter having come before the court on the 18" day of July 2019, for
the Plaintiff's Emergency Motion for an Order to Show Cause why the Defendant
should not be Held in Contempt of Court and for Attorney's Fees and Costs,
Plaintiff, CATERINA ANGELA BYRD (hereinafter “Plaintiff’), present with her
unbundled attorney, JEANNE F. LAMBERTSEN, ESQ., of the law firm of
WEBSTER & ASSOCIATES and Defendant, GRADY EDWARD BYRD
(hereinafter “Defendant”), not present, Defendant's attorney, BYRON MILLS,
ESQ., of the law firm of MILLS & ANDERSON, present, the Court having heard
the argument of counsel, finds and orders the following:

RECEIVED
1 AUG 01 208
Departmem:gﬁ3
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COURT NOTES that no opposition has been filed by the Defendant.

COURT FURTHER NOTED that the Court Clerk attempted to reach the
Defendant at the phone number he provided to the Court, but the call failed to go
through to the international number.

Ms. Lambertsen requested an Order to Show Cause for Defendant's failure
to pay Plaintiff $3,000.00 per month pending the Evidentiary Hearing and
$5,000.00 in attorney's fees, which was due on June 6, 2019. Defendant is
$6,000.00 in arrears in the amount of $3,000.00 for June 2019 and $3,000.00 for
July 2019.

Ms. Lambertsen requested sanctions in the amount of $500.00 for each
violation (failure to pay $3,000.00 for June 2018, failure to pay $3,000.00 for July
2019, and failure to pay $5,000.00 attorney's fees by June 6, 2019) for a total of
$1,500.00 in sanctions

Ms. Lambertsen requested Defendant be ordered to pay the additional
$1,500.00 that Defendant was ordered to pay at the January 23, 2019 hearing
towards the mortgage starting on February 1, 2019. Defendant is in arrears in
the amount of $6,000.00 for February, 2019 through May, 2019,

Ms. Lambertsen argued that the arrears the Court was deferring until the
time of the Evidentiary Hearing were for the period from September, 2018 through
January of 2019 (the prior Court Order from the January 23, 2019 hearing). Ms.
Lambertsen requested additional sanctions in the amount of $2,000.00 for each
instance of nonpayment (February 2019, March 2019, April 2019 and May 2019).

Ms. Lambertsen requested additional fees and costs for having to bring the

WAFamilyByrd, Calerina\Pleadings\Drafts\Ordar fram 7.18.4% hoaring V2 wpd
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Motion before the Court.

Mr. Mills stated Defendant informed him that he is not going to pay the
Plaintiff as ordered until the Evidentiary Hearing.

IT IS HEREBY ORDERED that Plaintiff's Order o Show Cause is granted.
Defendant shall show cause as why he should not be held in Contempt of Court
for his blatant disregard of the Court's Orders. The Order to Show Cause shall
be set for October 21, 2019, at 9:00 a.m., to be heard at the time of the
Evidentiary Hearing. If counsel can determine the bank where the annuity
originates, or any other source of money for the Defendant, counsel may obtain
a garnishment for the totality of the arrears in the amount of $11,000.00
($3,000.00 due June 2019, $3,000.00 due July 2019 and $5,000.00 attorney fees
due June 6, 2019) collectible by any lawful means. In the alternative, the issue
shall be deferred to the time of Trial.

IT IS FURTHER ORDERED that Plaintiffs requests for arrears from
September 1, 2018 to May 31, 2019 (9 months x $3,000 = $27,000.00) and
sanctions is deferred until the Non-Jury Trial October 21, 2019;

IT IS FURTHER ORDERED that additional atiorney fees are awarded in
favor of Plaintiff against Defendant in the amount of $1,500.00, collectible by any
tawful means.

i
it
1
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IT IS FURTHER ORDERED that Ms. Lambertsen shall prepare the Order
to Show Cause.

IT IS FURTHER ORDERED Calendar cali is set for October 17, 2019, at
10:00 a.m.; and the Order to Show Cause and Non-Jury Trial is set for October
21, 2019, at 9:00 a.m.

DATED this g day ofw 2019.

1 DISTRICT COURT JUDGE 7 |/ P
12 Rhonda K. Forsbery

Submitted by: Reviewed as to form and content:
141 WEBSTER & ASSOCIATES MILLS & ANDERSON

- g

-

ON L. MILLS, ESQ.

18 : evada Bar No. 006745
6882 Edna Ave 703 S. 8th Street

19]| Las Vegas, Nevada 89146 Las Vegas, Nevada 89101

Counsel for Plaintiff, unbundled Counsel for Defendant
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WEBSTER & ASSOCIATES

ANITA A. WEBSTER, ESQ.

Nevada Bar No. 1221

JEANNE F. LAMBERTSEN, ESQ.
Nevada Bar No. 9460

6882 Edna Ave.

l.as Vegas, Nevada 89146

Tel No: (702) 562-2300

Fax No: (702) 562-2303

e-mail: anitawebster@embargmail.com
e-mail: [lambertsen@embargmail.com
Attorney for Plaintiff, Unbundled

DISTRICT COURT
CLARK COUNTY, NEVADA

CATERINA ANGELA BYRD,
Plaintiff,

CASE NO.: D-18-577701-Z
DEPT NO.: G

Hearing Requested: Yes

)

)

)
\, ;
' ; PLAINTIFF’S MOTION FOR
)

GRADY EDWARD BYRD, RECONSIDERATION, SUMMARY
JUDGMENT, JOINDER AND TO
CONTINUE THE EVIDENTIARY
HEARING

Defendant.

NOTICE: YOU ARE REQUIRED TO FILE A WRITTEN RESPONSE TO THIS
MOTION WITH THE CLERK OF THE COURT AND TO PROVIDE THE
UNDERSIGNED WITH ACOPY OF YOURRESPONSE WITHIN TEN (10) DAYS
OF YOUR RECEIPT OF THIS MOTION. FAILURE TO FILE A WRITTEN
RESPONSE WITH THE CLERK OF THE COURT WITHIN TEN (10) DAYS OF
YOUR RECEIPT OF THIS MOTION MAY RESULT IN THE REQUESTED
RELIEF BEING GRANTED BY THE COURT WITHOUT HEARING PRIOR TO
THE SCHEDULED HEARING DATE

COMES NOW Plaintiff, CATERINA ANGELA BYRD (hereafter “Caterina”),
by and through her attorneys, ANITA A. WEBSTER, ESQ., and JEANNE F.
LAMBERTSEN, ESQ., of the law offices of WEBSTER & ASSOCIATES, in an
Unbundled Capacity, and does hereby file Plaintiff's Motion for Reconsideration,

Motion for Summary Judgment, Motion for Joinder and Motion to Continue the

WAFamily\Byrd, CatarinalPleadings\Drafls\Motion for Reconsidoralion 9.30.18.wpd
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Evidentiary Hearing."! This Motion is made and based upon the pleadings and
papers on file herein, the following Points and Authorities and upon such oral

argument as the Court may allow at the time of the hearing.
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Caterina respectfully requests the following relief:

Set Aside the Order filed June 26, 2019 as to the finding that Caterina
waived spousal support in the Decree of Divorce;,

That Orders filed on or about April 5, 2019 remain in full force and effect
pending further orders of the court;

That Grady Byrd’s wife, Pinky Byrd, be joined as a party to this action;

Summarily find that Grady Byrd is in Contempt of Court for failure to pay
Caterina Byrd as ordered and that he be sanctioned based on the
following:

i. $3,000 per month from September 1, 2018 to October 1, 2019
14 months, $42,000);

il 7,000 in attorney fees ordered April 5, 2019,

ii. $5,000 in attorney fees ordered June 26, 2019,

iv.  $1,500 in attorney fees ordered August 9, 2019;

v.  Sanction $500 for each month (14, $7,000);

vi.  Sanction $500 for each incident of failing to pay attorney fees
(3, $1,500); and

vii. Thatawarrant for Grady Byrd's arrest be issued and that he be
let go for his appearance on a hearing on the warrant in the
amount for his release set at no less than $64,000.

Continue the Calendar Call, Evidentiary Hearing and related deadlines;

Continue the Plaintiffs Motion to Compel Production of Discovery and
Defendant's Motion for a Protective Order scheduled to be heard on
October 11, 2019, without prejudice and able to be re-noticed at a later
date;

Schedule Defendant’s Motion for Reconsideration filed April 8, 2019, on the
Notice of Entry of Order from the January 23, 2019 hearing filed about April
5, 2019 be heard by the judge presiding at the January 23, 2019 hearing;

'"This constitutes Plaintiffs’ request to file a motion, opposition or reply in excess of 30

pages pursuant to EDCR 5.503(4) due to the number of issues in this matter.

WiFamily\Byrd, Caterina\Plaadings\OrafisiMolion for Reconsideration 9.30.19.wpd
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payment to Caterina based on contract principles for her interest in his military
pay pending an evidentiary hearing.

The Non-Jury Trial was then scheduled for October 21, 2019.

Grady failed to pay Caterina as ordered above, and her Motion for an Order to
Show Cause was Granted at the July 18, 2019 hearing. The Order from this
hearing and the Order to Show Cause were filed on August 9, 2019,

Grady continues to willfully, deliberately and intentionally refuse to pay
Caterina $3,000 per month or the attorney fees awarded. At the July 18, 2019,
hearing, he informed the Court that he does not intend to comply with court
orders until after the Evidentiary Hearing. The Court ordered that Caterina may
garnish the arrears in the amount of $11,000.00 if she can determine any source
of money or bank for Grady. Caterina discovered that Grady's United States bank
accounts only contain a few hundred dollars. Further, he receives only disability
payments and social security payments (except about $128 per month). Neither
his disability income nor his social security income can be garnished. She is
therefore unable to obtain any of the money that Grady owes her. Grady refuses
to provide his Philippines bank account information to Caterina. Once again, she
had to seek the court's assistance and her Motion to Compel production of
documents is scheduled for hearing with the Discovery Commissioner.

In Grady's pleadings filed on September 12, 2019, and September 17,
2019, Grady admits that he has not paid Caterina and that he has sufficient
money to pay Caterina.

WiAFamity\Byrd, Calerina\Pleadings\Drafisshiolion for Reconsideration 9.30,19 wpd
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M.
POINTS AND AUTHORITIES

Rule 5.512. Reconsideration and/or rehearing of motions.

(a) A party seeking reconsideration and/or rehearing
of a ruling (other than an order that may be addressed by
motion pursuant to NRCP 50(b), 52(b), 59, or 60), must
file a motion for such relief within 14 calendar days after
service of notice of entry of the order uniess the time
s shortened or enlarged by order. A motion for
reconsideration does not toll the period for filing a notice
of appeal.

NRCP 59(a)
Rule 59. New Trials; Amendment of Judgments
(e) Motion to Alter or Amend a Judgment. A
motion to alter or amend a judgment must be filed no
later than 28 days after service of written notice of
entry of judgment.

(f) No Extensions of Time. The 28-day time periods
specified in this rule cannot be extended under Rule 6(b).

NRCP 60(b)(1)
Rule 60. Relief From a Judgment or Order
(b} Grounds for Relief From a Final Judgment, Order,
or Proceeding. On motion and just terms, the court may
relieve a party or its legal representative from a final
judgment, order, or proceeding for the following reasons:

(1) mistake, inadvertence, surprise, or excusable

..........................

(c) Timing and Effect of the Motion.

(1) Timing. A motion under Rule 60(b) must be
made within a reasonable time — and for reasons

WiAFamityByrd, Caterine'Pleadings\DraltsiMalion for Reconsideralion 9,30.19 wpd
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(1), (2), and (3) no more than 6 months after the
date of the proceeding or the date of service of
written notice of entry of the judgment or order,
whichever date is later. The time for filing the
motion cannot be extended under Rule 6(b).
Caterina requests that this court reconsider the order from June 26, 2019,
Her request is timely in that Grady failed to serve Caterina with a Notice of Entry

of the June 26, 2019 Order.

MOTION FOR RECONSIDERATION

At the hearing on January 23, 2019, Senior Judge Kathy Hardcastle found
that Grady had wrongfully terminated his home mortgage assistance payments
of $1,500.00 per month to Caterina on September 1, 2018, and that these
payments are alimony. Judge Hardcastle also found that Grady had a
contractual obligation to continue paying her another $1,500.00 per month as and
for her interest in his military income. Subsequently, Grady filed a Motion for
Reconsideration.

At the May 22, 2019, hearing on Grady’s Motion for Reconsideration and
Caterina's Opposition and Countermotion, the Honorable Judge Forsberg
ordered that the $1,500 payment from Grady to Caterina is not alimony, but
instead is part of a property distribution with terms as to when the payment is to
end. Grady was ordered to continue paying the $1,500 per month home
mortgage contribution payment. He was also ordered to continue paying the
$1,500 per month payment to Caterina based on contract principles for her
interest in his military pay pending an evidentiary hearing.

Caterina seeks reversal of that portion of the Court’s Finding on May 23,

WAFamily\Byrd, Caterina\PleadingsiCrafls'\Motion ler Recensideration 9.30.19.wpd
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THE LAW-OF-THE-CASE DOCTRINE HOLDS THAT ONE DISTRICT
COURT JUDGE SHOULD NOT OVERTURN_ ANOTHER DISTRICT
COURT'S RULING

The law-of-the-case doctrine "refers to a family of rules embodying the
general concept that a court involved in later phases of a lawsuit should not
re-open a ruling by that court or a higher one in earlier phases." Crocker v.

Piedmont Aviation, Inc., 49 F.3d 735, 739 (D.C.Cir.1995); “the power of one

judge of the superior court is equal to and coordinate with another.” See also

Michigan Nat'l Bank v. Hanner, 268 N.C. 668, 670, 151 S.E.2d 579, 580 (1960);
“it is well established in our jurisprudence ‘that no appeal lies from one Superior
Court judge to another; that one Superior Court judge may not correct another's
errors of law; and that ordinarily one judge may not modify, overrule, or change
the judgment of another Superior Court judge previously made in the same

action.' Calloway v. Ford Motor Co., 281 N.C. 496, 501, 189 S.E.2d 484, 488

(1972).” State v. Woodridge, 357 N.C. 544, 549 (2003). “One superior court

judge may only modify, overrule or change the order of another superior court
judge where the original order was (1) interlocutory, (2) discretionary, and (3)
there has been a substantial change of circumstances since the entry of the prior

order. Stone v. Martin, 69 N.C. App. 650, 652, 318 S.E.2d 108, 110 (1984). A

substantial change in circumstances exists if since the entry of the prior order,
there has been an ‘intervention of new facts which bear upon the propriety’ of the

previous order. See Calloway v. Motor Co., 281 N.C. 496, 505, 189 S.E.2d 484,

WiAFamily\Byrd, Catering\P|eadingsDrafis'Mobon far Reconsideralion 9.30.18 wpd
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490 (1972).” First Fin. Ins. Co. v. Commercial Coverage Inc., 154 N.C. App. 504,

507 (2002). “The power of one judge of the superior court is equal to and

coordinate with another.' Michigan Nat'l Bank v. Hanner, 268 N.C, 668, 670, 151

S.E.2d 579, 580 (1960).
In Baldwin v. United States, 823 F. Supp. 2d 1087, 1099 (D. N. Mar. 1.,

2011) the court stated:

In general, "judges who sit in the same court should not attempt to
overrule the decisions of each other." Castner v. First Nat'l| Bank of
Anchorage, 278 F.2d 376, 379 (9th Cir. 1960) (citation and quotation
marks omitted). "[JJudges must, in light of the overarching “principles
of comity and uniformity,’ make every effort 'to preserve the orderly
functioning of the judicial process' when reconsidering an order of a
prior judge in the same case."(quoting Castner, 278 F.2d at 379-80).

In Cosby v. Autozone, Inc., No. 2:08-cv-00505-KJM-DAD.

United States District Court, E.D. California (2016), held that

In general, "judges who sit [on the same case] should not attempt
to overrule the decisions of each other." Castner v. First Nat'| Bank
of Anchorage, 278 F.2d 376, 379 (9th Cir. 1960) (citation and
quotation marks omitted). "[JJudges must, in light of the overarching
‘principles of comity and uniformity,' make every effort "to preserve the
orderly functioning of the judicial process' when reconsidering an order
of a prior judge in the same case." Baldwin v. United States, 823 F.
Supp. 2d 1087, 1099 (D. N. Mar. 1, 2011) (quoting Castner, 278 F.2d
at 379-80). While a second judge has discretion to review the
decision of a predecessor in the same case, the law of the case
doctrine can limit that discretion. Delta Savings Bank v. United
States, 265 F.3d 1017, 1027 (9th Cir. 2001) (quoting Jeffries v. Wood,
114 F.3d at 1484, 1489 (9th Cir. 1997)). Indeed, "the prior decision
should be followed unless (1) the decision is clearly erroneous
and its enforcement would work a manifest injustice, (2)
intervening controlling authority makes reconsideration
appropriate, or (3) substantially different evidence was adduced
at a subsequent trial." Id. (Emphasis Added).

Judge Hardcastle’s ruling that the $1,500 house assistant payments are

alimony payments was not “clearly erroneous” and its enforcement would not

WAFamity\Byrd, CaterinatPleadings\Drafis'Molion for Reconsideration 9.20,19 wpd

13
AA412







Law Offices of

WEBSTER & ASSOCIATES

* Las Vegrs, Novauda 89146
Telsphoay (302) 562.2300 + Fcshnil: (702) 562-2303

G882 Laclaw Avcauc

© o ~N o N b~ W N

e T N N e A N o R s T T NG T N T e S S S S T
0 ~ O g b N a2 O W R W N s O

delve beyond the terms of the Decree of Divorce and “examine the circumstances
surrounding the parties’ agreementin order to determine the true intentions of the
parties”. In the Parker case the court did not uphold the alimony waiver.

S0, too, in this instance, the alleged alimony “waiver” is not the end of the
inguiry in this case. The nature of the payments creates an ambiguity, the
language of support is similar to the aiimony language in NRS 125.150(9)(a) and
the facts of the case show that, based on what Grady told Caterina before and
at the time of the divorce, Caterina reasonably expected that Grady would
support her for the remainder of her life and that upon his death she would
continue to be supported based on her receipt of his Survivor benefits.

1.

CATERINA SHOULD BE ALLOWED TO REOPEN THE JOINT PETITION/
SUMMARY DECREE OF DIVORCE TO REINSTATE ALIMONY

CATERINA should be allowed to modify the joint petition/ summary decree
of divorce to allow her to seek alimony with regard to the $1,500 house
assistance payment and the $1,500 military disability payment.

In Fattore v. Fattore Docket No. A-3727-16T1 Argued January 16, 2019 and

February 5, 2019 (N.J. Super. App. Div., 2019), (not for publication), the court
found that the wife waived alimony. “But for” her receipt of an interest in her
husband’s pension, the wife would not have waived alimony. So, too, in this
instance, Caterina, waived alimony in return for her receipt of $1,500 per month
as and for the mortgage assistance payment plus $1,500 per month for her
interest in Grady’s pension payment.

In Fattore, supra, the court explained:
WAFamitp\Byrd, Caterina\Pieadings'\Drafls'Malicn for Reconsideration $,30.19 wpd
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“Here, we hold the alimony waiver was not a bar to a
consideration of a post-judgment award of alimony to plaintiff.
Although the waiver of alimony was mutual, we need not speculate
what defendant's reasons for waiving it were because his waiver
stands separate, and presumably had separate consideration, from
plaintiff's waiver. However, the record readily demonstrates
plaintiff gave valuable consideration for the waiver of alimony
in exchange for the promise of the future ability to share in
defendant’s military pension. Moreover, as defendant notes in his
reply brief, his earnings were approximately thirty-four percent
greater than plaintiff's at the time of the divorce. Thus, there was
valuable consideration given by plaintiff in exchange for the alimony
waiver, and the unforeseeable loss of the bargained for pension
benefit was a substantial and permanent change in
circumstances, which invalidated the waiver. Upholding the
alimony waiver inthese circumstances would be wholly unfair.”
(Emphasis Added).

The waiver of alimony should not be an obstacle to Caterina receiving
alimony in this instance given the facts of this case. The consideration for the
alimony waiver was in exchange for the promise that Grady would pay her for her
interest in his military pension and receipt of $1,500 as a house assistance
payment.

This court can grant Caterina relief from judgment under NRCP 60(b)(6).

Grady spends time on other subsections of 60(b), but does not mention

subsection (6).

Rule 60. Relief From a Judgment or Order
(b) Grounds for Relief From a Final Judgment, Order, or Proceeding. On

motion and just terms, the court may relieve a party or its legal representative
from a final judgment, order, or proceeding for the following reasons:

------------------------------------

....................................

(6) any other reason that justifies relief.
[Emphasis added]

Federal Rule 60(b){8) provides guidance in this matter:
Under Rule 80(b)(6), a district "court may relieve a party or its legal

W:\Fami \Byrd, Caterina\Plradings\Drafis‘Motian for Reconsideration 9,30.19.wpd
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In Carlson v. Carlson, 832 P.2d 380, 108 Nev. 358 (Nev., 1992), the court

determined that husband and his counsel either deceived the wife as to the
value of his pension (fraud) or both husband and wife were mistaken as to the
value of the pension (mutual mistake). Under either circumstances the court held

it was sufficient to set aside the Decree of Divorce.

Trudy argues that Austin improperly received the bulk of the community
property because he misrepresented the value of his pension. Trudy
contends that she demonstrated that the divorce decree should be set aside
based on either mutual mistake or fraud. We agree.

[tihe record clearly demonstrates that the representations were the result of
either mistake or fraud. If both Austin and Trudy were mistaken about the
pension's value, the parties entered the property settliement based upon a
mutual mistake, namely, that they had essentially split their property equally.
A mutual mistake entitles a party io relief from a judgment. NRCP 60(b)(1).
if, however, Austin or his counsel knew the value of the pension, they
fraudulently misrepresented the value of Austin's pension. Such fraud
is grounds for relief from the judgment pursuant to NRCP 60(b)(2).
Therefore, we conclude that Trudy was entitled to relief from the judgment.
(emphasis added)

Like the husband in Carlson, Grady's misrepresentation of his military pay

is grounds for Caterina’s relief from judgment.

In Barelli v, Barelli, 944 P.2d 246, 113 Nev. 873 (Nev., 1997), Wife waived

alimony in return for lifetime employment with husband’s medical practice. When

Husband stopped paying her, wife sought judicial relief.

Parties divorced in 1988 and in 1992, the former wife, Madeline, filed a
complaint in a district court of general jurisdiction, alleging that Anthony
fraudulently induced her to waive alimony in return for lifetime employment
with his medical practice. She asked the district court to reform the
property settlement agreement so that she could receive monthly
alimony and an additional $250,000 in community property. Madeline has
filed an action to reform (or, by seeking alimony, to rescind) the
agreement.

We hold that actions regarding the resolution of the marriage filed independent

W AFami\Byrd, Calorina\PloadingsiDrafisiMolion for Reconsideration 9.30,19.wpd
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Shydler, 114 Nev, 192, 954 P.2d 37 (1998), by noting that two of the
primary purposes of alimony "are to narrow any large gaps between
the post-divorce earning capacities of the parties and to allow the
recipient spouse to live 'as nearly as fairly possible to the station in life
[ ] enjoyed before the divorce." Id. at 198, 954 P.2d at 40 (alteration
in original) (citations omitted) (quoting Sprenger, 110 Nev, at 860, 878
P.2d at 287-88).

Consistent with Kogod, Caterina’ should receive life time alimonysince she
has a need for support, Grady has the ability to pay, and she should be allowed

to maintain the lifestyle they had during marriage.

B. GRADY SHOULD BE SUMMARILY FOUND IN CONTEMPT OF COURT

FOR FAILING TO PAY CATERINA $3,000 PER MONTH

Grady should be summarily held in contempt of court for failing to follow the
Court’s orders {o deposit $3,000 per month into Caterina’s bank account for the
time period of September 1, 2018 through October 1, 2019,

Letters were sent to Grady on February 19, 2019, April 5, 2019, April 17,
2019, and May 10, 2019, requesting the deposits. At the May 2, 2019 hearing,
Caterina again requested the payments Grady owes her. Grady refused, and
continues to refuse to pay. Caterina’s Emergency Motion for an Order to Show
Cause Why the Defendant Should Not be Held in Contempt of Court and for
Attorney Fees and Costs was granted. The Notice of Entry of Order to Show
Cause was filed and served on August 8, 2019.

On or about September 12, 2019, in Grady’s Motion set before the
discovery commissioner, and again on September 17, 2019, in his response to
Caterina’s Motion set before the discovery commissioner, Grady admitted:

F s the following facts are undisputed

1.  Grady has not paid any money toward the $3,000 obligation since

WiFamiiAByrd, CateringPleadings\Drafls'Molion far Reconsideration 9.30,19.wpd
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just before Caterina filed her motion.
2. Grady has income sufficient to cover this obligation.”
Grady's Motion filed 09/12/19, page 4, line 22 - 25; Grady’s Oppaosition filed
09/17/19, page 3, line 22- 25.
Grady’s refusal to pay is intentional, willful and deliberate.
Rule 56. Summary Judgment

(a) Motion for Summary Judgment or Partial
Summary Judgment. A party may move for summary
judgment, identifying each claim or defense — or the part
of each claim or defense — on which summary judgment
is sought. The court shall grant summary judgment if
the movant shows thatthere is no genuine dispute as
to any material fact and the movant is entitled to
judgment as a matter of law. The court should state on
the record the reasons for granting or denying the
motion.

NRS 22.030

----------------------------------------

----------------------------------------

2, If a contempt is not committed in the immediate
view and presence of the court or judge at chambers, an
affidavit must be presented to the court or judge of the
facts constituting the contempt, or a statement of the
facts by the masters or arbitrators.

NRS 22.040 Issuance of warrants of attachment and
commitment. When the contempt is not committed in the
immediate view and presence of the court or judge, a
warrant of attachment may be issued to bring the person
charged to answer, or, without a previous arrest, a
warrant of commitment may, upon notice, or upon an
order to show cause, be granted; and no warrant of
commitment shall be issued without such previous
attachment to answer, or such notice or order to show
cause.

NRS 22.050 Amount of bail may be fixed by
W AFamily\Byrd, Caterina\Pleadings\DrafissMalion lor Reconsideration 8.30,19 wpd
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endorsement on warrant of attachment. Whenever a
warrant of attachment is issued pursuant to this chapter,
the court or judge shall direct, by an endorsement on
such warrant, that the person charged may be let to bail
for his or her appearance, in an amount to be specified
in such endorsement.

NRS 22.100 Penalty for contempt.

1. Upon the answer and evidence taken, the court or
judge or jury, as the case may be, shall determine
whether the person proceeded against is guilty of the
contempt charged.

2. Except as otherwise provided in NRS 22.110, ifa
person is found guilty of contempt, a fine may be
imposed on the person not exceeding $500 or the person
may be imprisoned not exceeding 25 days, or both.

3. In addition to the penalties provided in subsection
2, if a person is found guilty of contempt pursuant to
subsection 3 of NRS 22.010, the court may require the
person to pay to the party seeking to enforce the writ,
order, rule or process the reasonable expenses,
including, without limitation, attorney's fees, incurred by
the party as a result of the contempt.

Caterina’s Motion for Summary Judgment should be granted and Grady
should summarily be found in Contempt of Court for failure to pay Caterina Byrd
as ordered.

There are no material facts in dispute: Grady is obligated to pay Caterina
(per the Decree of Divorce and again per the court’s orders from April 5, 2019,
June 26, 2019 and August 9, 2019), he has admittedly not paid her (see
pleadings referenced above) and he has the ability to pay her (see pleadings
referenced above). As such, Grady should summarily be found in contempt and
sanctioned as follows:

i.  $3,000 per month from September 1, 2018 to October 1, 2019
(14 months, $42,000),

WiAFamily\Byrd, GateringiPleadings\Drafls:Motien for Reconsideration 9.30.19.wpd
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ii.  $7,000 in attorney fees ordered April 5, 2019;

i. $5,000 in attorney fees ordered June 26, 2019;

ili.  $1,500 in attorney fees ordered August 9, 2019;

iv.  $500 sanction for each month he failed to pay (14, $7,000);

v.  $500 sanction for each incident of failing to pay attorney fees (3,
$1,500);

vi. A warrant for Grady Byrd's arrest be issued and that his release
be set at no less than the total amount sought herein above,
namely $64,000,

C. GRADY BYRD’'S WIFE, PINKY BYRD, NEEDS TO WAIVE HER INTEREST
IN GRADY’S MILITARY SURVIVOR BENEFIT PLAN AND AGREE THAT
CATERINA IS THE BENEFICIARY OF THE MILITARY SURVIVOR BENEFIT
PLAN OR BE JOINED TO THIS ACTION.

Grady and Caterina took out the SBP for Caterina the day he retired in
1999. Caterinais relying on the SBP for her support and Grady promised her the
SBP in the divorce. However, because neither party sent a copy of the decree
to the DFAS within 1 year of divorce, Caterina’s name is no longer listed as the
beneficiary. On or about Setpember 28, 2018, Grady received a letter from the
DFAS advising him that:

“If you want to keep your Former Spouse on you will have to volunteer to
keep her on the SBP on form DD2656-1.

Grady should have given Caterina the letter in September 2018 and added
her back on to the SBP. Grady withheld the letter from Caterina until aimost 6
months later.

On April 5, 2019, Caterina sent correspondence to Grady and asked Grady
to voluntarily keep her on the SBP. Grady refused. On May 2, 2019, at the
hearing, she asked him to keep her on the SBP. He refused. Instead, Grady
listed his new 25 year old wife as the beneficiary. It was Caterina, not his 25 year
old wife, who was married to Grady for 31 years and supported his career.

Caterina now has to pay additional attorney’s fees and costs in her efforts to
WFamily\Byrd, CatednaiPlcadings\Drafis'Molion for Reconsideration 9.30.19.wpd
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reinstate a benefit that was awarded to her in the decree of divorce.

On June 26, 2019, this Court ordered Grady to complete the paperwork
necessary to reinstate Caterina as the beneficiary of the Survivor Benefit Plan,
DFAS has refused to reinstate Caterina. She is now appealing to the Army Board
for the Correction of Military Records. For purposes of her appeal, since Grady's
new wife is listed as the beneficiary, Caterina needs a consent from Grady's wife,
Pinky. Grady was asked to cooperate and obtain Pinky's consent® On
September 25, 2019, Caterina received a letter from Grady advising he will not
cooperate and have Pinky sign the consent.’

Pinky must now be joined to this instant action. See Ellison v, Ellison, 776

SE 2d 522 Court of Appeals of North Carolina (August 4, 20125).
Rule 19. Required Joinder of Parties
(a) Persons Required to Be Joined if Feasible.
(1) Required Party. A person who is subject to service of process and
whose joinder will not deprive the court of subject-matter jurisdiction
must be joined as a party if:

(A) inthat person’s absence, the court cannot accord complete relief
among existing parties; or

(B) that person claims an interest relating to the subject of the action
and is so situated that disposing of the action in the person’s
absence may:

(i) as a practical matter impair or impede the person’s ability
to protect the interest; or

® Exhibit “4" Letter dated September 24, 2019 with consent form sent to Grady's

counsel.

"Exhibit "5" Letter dated September 25, 2019 from Grady’s counsel!.
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(iiy leave an existing party subject to a substantial risk of
incurring double, multiple, or otherwise inconsistent
obligations because of the interest.

(2) Joinder by Court Order. If a person has not been joined as
required, the court must order that the person be made a party.
A person who refuses to join as a plaintiff may be made either a
defendant or, in a proper case, an involuntary plaintiff,

In addition, NRCP 20 provides authority for permissive joinder. It states, in
pertinent part, (a)(2) Persons may be joined in one action as defendants if:

(A) any right to relief is asserted against them jointly, severally,
or in the alternative with respect to or arising out of the

same transaction, occurrence, or series of transactions or
occurrences; and

(B) any gquestion of law or fact common to all defendants will
arise in the action.

Accordingly, Caterina seeks joinder of Grady’s wife as a necessary party
should she remain unwilling to sign the necessary release.

REQUEST TO CONTINUE THE PENDING MOTION TO COMPEL AND
EVIDENTIARY HEARING

Pursuant to EDCR 7.30, the court may order that the date set for trial be
continued. Specifically, Rule 7.30 provides that:

Any party may, for good cause, move the court for an order
continuing the day set for trial of any cause. A motion for
continuance of a trial shall be supported by affidavit except
where it shall appear to the court that the moving party did
not have the time to prepare an affidavit, in which case
counsel for the moving party need only be sworn and orally
testify to the same factual matters as hereinafter required
for an affidavit. Counter-affidavits may be used in
opposition to the motion.

Should the court see fit to grant Caterina’s Motion herein, Caterina
respectfully requests that the court continue the Motion to Compel and the
Evidentiary hearing. [If the court finds that Caterina is entitied to alimony, then

that would be another basis for finding that Grady's bank statements, which are
WiAFami\Byrd, Calerina\Ploadings\Crafis'Molion lor Reconsideralion 9.30,19 wpd

27
AA426




= Las Vegas, Nevada 89146
-2303

Law Offices of

WEBSTER & ASSOCIATES

6882 Lulne Avenue

Telephoune (7023 362-2300 = Faesiondle (U2 562

W @~ O R W N -

N R RN NN NN NN a A aa ad A aa A A A
(o I = R & o I - I e I == e o o+ e I > B & 3 [ - & N L e I =

the subject of the motion to compel, are relevant.

Further, there are additional issues in this case to adjudicate which may
impact the Evidentiary Hearing, which include Grady’s non-compliance with the
court orders that he complete whatever paperwork is necessary 1o reinstate
Caterina as the beneficiary of the Survivor Benefit Plan, Because Grady gave the
Survivor Benefit Plan to his new wife on or about September 2018, his wife needs
to be joined to this action. Caterina is now deprived of an asset awarded to her
in the decree of divorce. The totality of the case is not ripe for an evidentiary
hearing and holding a evidentiary hearing on partial elements of the case may
deprive the court of additional facts and circumstances needed to adjudicate
related issues in the case. Caterina supports this instant Motion and continuance.
it is respectfully requesting that the pending Motion and Evidentiary Hearing
scheduled for October 21, 2019, and the related deadlines, be continued.

V.
CATERINA IS ENTITLED TO AN AWARD OF ATTORNEY’S FEES

On April 23, 2019, Caterina filed a Memorandum of Fees and Costs for the
time period from the commencement of this litigation until the January 23, 2019,
hearing. The total fees were $11,580.00 and total costs were $706.18. At the
January 23, 2019 hearing, Caterina was awarded $7,000.00 in attorney fees and
costs. The payment of the $7,000.00 is included in the $4,500.00 per month
payment that Grady was to begin paying starting on February 15, 2019. Grady
refuses to pay.

Since January 23, 2019, Caterina has incurred additional fees and costs

defending herself against Grady’s wrongful behavior. She has been forced to file
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Defendant's Motion for a Protective Order scheduled to be heard on October
11, 2019 without prejudice and able to be re-noticed at a later date;
4.  Schedule Defendant's Motion for Reconsideration filed April 8, 2-019 on the
Notice of Entry of Order from the January 23, 2019 hearing filed about April
5, 2019 be heard by the judge presiding at the January 23, 2019 hearing;
5. Orders filed on or about April 5, 2019 remain in full force and effect pending
further orders of the court;
6.  Order that Grady Byrd's wife, Pinky Byrd, is joined as a party to this action;
7. Summarily find that Grady Byrd is in Contempt of Court for failure to pay

Caterina Byrd as ordered and that he be sanctioned based on the following:

vi.

Vil.

i
i
1
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$3,000 per month from September 1, 2018 to October 1, 2019 (14
months, $42,000);

$7,000 in attorney fees ordered April 5, 2019;

$5,000 in attorney fees ordered June 26, 2019;

$1500 in attorney fees ordered August 9, 2019;

Sanction $500 for each month (14, $7,000);

Sanction $500 for each incident of failing to pay attorney fees (3,
$1,500);

That a warrant for Grady Byrd's arrest be issued and that he be lef
go for his appearance on a hearing on the warrant in the amount

for his release set at no less than $64,000:
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DECLARATION OF CATERINA BYRD

1. |, Caterina Byrd am the Plaintiff in the above-entitled action.

2. I have read the foregoing Motion for Reconsideration, Summary Judgment,
Joinder and attorney fees and costs, and the factual averments contained therein
are true and correct to the best of my knowledge, except as to those matters based
on information and belief, and as to those matters, [ believe themto be true. Those
factual averments contained in the preceding are incorporated herein as if set forth
in full.

3. That | had been receiving payments of $3,000.00 per month from the
Defendant, Grady Byrd since before the filing of the Joint Petition for Summary
Decree of Divorce on June 5, 2014. Around the time of divorce, in emails to me,
Grady promised me that | would receive the $3,000.00 per month until he died.
Then, the life insurances and military survivor benefit plan would be paid to me.
Grady ceased paying me $3,000 per month on September 1, 2018. My last
payment was August 2018.

4, That on September 4, 2018, | learned that the checking account that Grady
Byrd had deposited my monthly payment into was closed. It was a joint checking
account that had been established for 31 years. At the hearing on January 23,
2019, | gave Grady Byrd my Bank of America routing number and account number
so that he could make deposits into my account.

5. That | did not receive a deposit of $4,500.00 from Grady Byrd on or before
February 15, 2019; | did not receive a deposit of $4,500.00 from Grady Byrd on or
before March 15, 2019; | did not receive a deposit of $4,500.00 from Grady Byrd
on or before April 15, 2019, and 1 did not receive a deposit of $4,500.00 from Grady
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