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SENDERS RECORD
Edward J. Song, Esq.

esong@leachjohnson.com

February 24, 2016

Mr. Laurent Hallier,

aka Laurence Hallier

2510 E. Sunset Road, #5-400
Las Vegas, NV 89120

NOTICE TO CONTRACTOR PURSUANT TO
NEVADA REVISED STATUTES, SECTION 40.645

Please take notice that Panorama Towers Condominium Unit Owners’ Association,

Inc., a Nevada non-profit corporation (Claimant), intends to pursue claims against you pursuant

to Nevada Revised Statutes (NRS) 40.600 et seq., arising from defects in the design and/or

construction of the Panorama Towers condominium development located at 4525 Dean Martin

Drive, Las Vegas, Nevada (the Development). Your legal rights are affected by this notice
- which is being given to satisfy the requirements of NRS 40.645.

Notice to others responsible. Pursuant to NRS 40.646, you must forward a copy of this
Notice within 30 days, by certified mail, return receipt requested, to the last known address of
each subcontractor, supplier or design professional whom you reasonably believe is responsible
for the constructional defects identified below. Failure to send this Notice may restrict your
ability to commence an action against such a subcontractor, supplier or design professional.

Response to notice. Pursuant to NRS 40.6472, you must provide a written response to
each of the defects identified below within 90 days from your receipt of this Notice. Your
response must state, as to each constructional defect identified below, whether you elect to
repair the defect, propose to pay monetary compensation for the defect, or disclaim liability for
the defect and the reasons therefore.

Your response to this Notice, and all communications pertaining to this Notice, should
be directed to Edward J. Song, Esq., Leach Johnson Song & Gruchow, 8945 West Russell Road,
Ste. 330, Las Vegas, Nevada 89148 (702/538-9074).

Preliminary list of constructional defects. This claim pertains to the following defects
and resulting damages:

1. Residential tower windows — There are two tower structures in the Development, .
consisting of 616 residential condominium units located above common areas and
retails spaces below. The window assemblies in the residential tower units were
defectively designed such that water entering the assemblies does not have an
appropriate means of exiting the assemblies. There are no sill pans, proper weepage
components or other drainage provisions designed to direct water from and through
the window assemblies to the exterior of the building.

This is a design deficiency that exists in all (100%) of the residential tower window
assemblies.
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As a consequence of this deficiency, water that should have drained to the exterior of
the building has been entering the metal framing components of the exterior wall and
floor assemblies, including the curb walls that support the windows, and is causing
corfosion damage to the metal parts and components within these assemblies.
Further, this damage to the metal components of the tower structures presents an
unreasonable risk of injury to a person or property resulting from the degradation of
these structural assemblies.

2. Residential tower fire blocking — The plans called for fire blocking insulation, as
required by the building code, in the ledger shelf cavities and steel stud framing
cavities at the exterior wall locations between residential floors in the two tower
structures. (See plan detail attached as Exhibit A.) The purpose of this insulation is to
deter the spread of fire from one tower unit to the units above or below. However,
the insulation was not installed as required by the plans and building code.

This installation deficiency exists in all (100%) of the residential tower units, in
which insulation was omitted either from the ledger shelf cavity, from the steel stud
framing cavity, or from both. '

This deficiency presents an unreasonable risk of injury to a person or property
resulting from the spread of fire.

3. Mechanical room piping — The piping in the two lower and two upper mechanical
rooms in the two tower structures has sustained corrosion damage as described in the
attached ATMG report dated November 17, 2011 (Exhibit B).

4. Sewer problem — The main sewer line connecting the Development to the city sewer
system ruptured due to installation error during construction, causing physical
damage to adjacent common areas. This deficiency has been repaired. In addition to
causing damage, the defective installation presented an unreasonable risk of injury to
a person or property resulting from the disbursement of unsanitary matter.

Additional constructional defects. Claimant is still in the process of investigating the
existing conditions at the Development, and accordingly, this preliminary list of defects is not
intended as a complete statement of all of the defects in or at the Development. Claimant
reserves the right to amend or update this list in the event that new defects and/or resulting
damages are discovered during the course of investigation.

Requested documents. Pursuant to NRS 40.681, this will serve as Claimant’s demand
that you provide copies of all relevant documents pertaining to the construction of the
Development, including plans, specifications, shop drawings, warranties, contracts,
subcontracts, change orders, requests for information, inspection or other reports, soil and other
engineering reports, photos, correspondence, memoranda, work orders for repair, videotapes,

8945 W. Russell Road, Suite 330 '« Las Vegas, Nevada: 89148 » Plhone 702-538-9074 « Fax 702-538-9113 www.icacix]'nhnson.com




Panorama Towers Condominium
Unit Owners’ Association
February 24, 2016

Page 3

audiotapes, and any and all policies of insurance that provided liability insurance coverage for ;_
your services or work in connection with the Development.

Mediation demand. Pursuant to NRS 40.680, this well serve as Claimant’s demand for
pre-litigation mediation with a mediator to be agreed to by the parties.

LEACH JOHNSON SONG & GRUCHOW

Edward J. Song, Esq.

8945 W. Russell Road, Suite 330 » Las Vegas, Nevada 89148 » Phone 702-538-9074 » Fax 702-538-9113 w“'w.,ieqcl1ic;l111_son.corn




LEACH Jbl:lNSON SONG & GRUCHOW

8945 West Russell Road, Suite 330, Las Vegas, Nevada 89148

Telephone: (702) 538-9074 — Facsimile (702) 538-9113

O 0 NN b R WN

e o e I - o T R N T e e
O 3 N W A W= O O 00NN R WY = O

EDWARD SONG, ESQ., NVB: 007922
LEACH JOHNSON SONG & GRUCHOW
8945 West Russell Road, Suite 330

Las Vegas, Nevada 89148

Telephone:  (702) 538-9074

Facsimile: (702) 538-9113

Attorneys for Claimant

DISTRICT COURT
CLARK COUNTY, NEVADA

PANORAMA TOWERS CONDOMINIUM
UNIT OWNERS’ ASSOCIATION, a
Nevada non-profit corporation,

Claimant,
V.

LAURENT HALLIER, an individual;
PANORAMA TOWERS I, LLC, a Nevada
limited liability company; PANORAMA
TOWERS I MEZZ, LLC, a Nevada limited
liability company; PANORAMA TOWERS
II, LLC, a Nevada limited liability company;
PANORAMA TOWERS II MEZZ, LLC, a
Nevada limited liability company; M.J.
DEAN CONSTRUCTION, INC., a Nevada
corporation; SIERRA GLASS & MIRROR,
INC., a Nevada corporation; F. RODGERS
CORPORATION, a Nevada corporation;
DEAN ROOFING COMPANY, a Nevada
corporation; FORD CONTRACTING, INC,, a
Nevada corporation; INSULPRO PROJECTS,
INC., a Nevada corporation; FLIPPIN’S
TRENCHING, INC., a Nevada corporation;
X-TREME X-CAVATION, INC., a Nevada
corporation; SOUTHERN NEVADA
PAVING, INC., a Nevada corporation;
BOMBARD MECHANNICAL, LLC, a
Nevada limited liability company; SILVER
STAR PLUMBING, INC., a close
corporation; FIVE STAR PLUMBING &
HEATING, LLC, a Nevada limited liability
company,

Respondents.

VERIFICATION OF EXPERT
REPORTS PURSUANT TO 40.645

VERIFICATION

State of Nevada )
)ss:
County of Clark )
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LEACH JOHNSON SONG & GRUCHOW

8945 West Russell Road, Suite 330, Las Vegas, Nevada 89148

Telephone: (702) 538-9074 — Facsimile (702) 538-9113
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14
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23
24
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26
27
28

Dennis Kariger, being duly sworn according to law, deposes and says:
The undersigned on behalf of Claimant the Panorama Towers Condominium Unit

Owners’ Association verifies that they have reviewed the expert reports included and referenced
to said notice as enumerated in Exhibit 1 and that the defects, damages, and injuries set forth in
those reports exist at the locations depicted therein within the Panorama Towers Condominium
community.

I declare under penalty of perjury that the foregoing is true and correct and that this
Verification was executed on this mday of F@/I}'i Vi) 2016.

[#gnature]

Subscribed and sworn on before me

this LY P day of Fwﬂﬂ%{ 2016,

Dy
AAAAAAAAAAAAAAAAA

O\

2, MERLIN ANN CALIMPONGQI
1) Notary Public Statg of Nevada
Y No. 98-0827-1

W ) W o d? APBL EXp. Jan. 10, 2018
OTARY PYBLIC In and For Said ! \S
ounty and State

Ty
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Exhibit “A”
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Exhibit “B”

Exhibit “B”



ATMG PANORAMA TOWER 1 Corrosion Assessment
UPPER MECHANICAL ROOM
Replacement Recommendation
DISPOSITION
Replace with Stainless Steel,
Brass*, Bronze, Copper as Photo
UNIT / AREA PART applicabla Reference
Now 1-5 Long
years Term
. 4 ferrous check
Media Tanks valves X 6
Culligan ferrous parts X 7
_|tank steel flanges X
City Water Inlet 2 ferrous butterfly X 4
valves
3 overhead butterfly
X 5
valves ) ~
Zone 4 Hot Water ferrous check valve X 2
Tank
inlet carbon steel X
nipple
___|carbon steel drains | X N
Zone 3 Hot Water |2 ferrous check X 3
Tank valves
inlet carbon steel X
nipple
[carbon steeldrains | | X ~
Hot Water ferrous pump bowl X 1
Recirculation Pump |assembly
o |Steelnipple ~ X — _
Unidentified pipe  |carbon steel pipes, X g
run [fittings, nipples ) il B
*Note: ferrous refers to carbon steel, ductile iron, or cast iron; if brass is used as a
replacement, use red brass or 15% zinc maximum brass alloy

AA0009



ATMG PANORAMA TOWER 1 Corrosion Assessment
UPPER MECHANICAL ROOM
Replacement Recommendation
DISPOSITION
Replace with Stainless Steel,
Brass*, Bronze, Copper as Photo
UNIT / AREA PABT applicable Reference
Now 1-5 Long
years Term
Media Tanks 4 ferrous check X 6
valves
Culligan ferrous parts X 7
tank steel flanges X
City Water Inlet £ f8rTOns, DUEHY X 4
valves
3 overhead butterfly X 5
valves e a N
Zone:4 Hot Water ferrous check valve X 2
Tank
inlet carbon steel X
nipple
_______|carbonsteeldrains | X -,
Zone 3 Hot Water |2 ferrous check ' _
X 3
Tank valves
inlet carbon steel X
nipple
_|carbonsteeldrains | X ] _
Hot Water ferrous pump bowl X 1
Recirculation Pump |assembly
______|steelnipple X .
Unidentified pipe  |carbon steel pipes, '
" . X 8
run |[fittings, nipples ) R .
*Note: ferrous refers to carbon steel, ductile iron, or cast iron; if brass is used as a
replacement, use red brass or 15% zinc maximum brass alloy
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ATMG PANORAMA TOWER 2 Corrosion Assessment
LOWER MECHANICAL ROOM
Replacement Recommendation

DISPOSITION
Replace with Stainless Steel,
UNIT / AREA PART Brass*, Bron.ze, Copper as Photo
applicable Reference
Now 1-5 Long
years Term
BP-1 Pump Unit ferrous* pump bowls X 2
angle valves X 1
bypass butterfly valve X 4
inlet butterfly valve X 4
outlet butterfly valve X 4
flex connections with X 3
steel flanges )
pump butterfly valves | X 2
BP-2 Pump Unit ferrous pump bowls X 5
| angle valves X 5
bypass butterfly valve X 9
inlet butterfly valve X 9
outlet butterfly valve X 9
flex connections with
X 9
steel flanges
pressure gage nipple X 5
pump butterfly valves X 6
west pump butterfly
X 7
.. |valefasteners . )
Media Tanks 4 farrous check X 12
valves
Culligan ferrous parts X 27
i tank steelflanges | | | X | 12
Pressure Regulator [ferrous butterfly '
: X 13
Manifold valves
3 ferrous strainers X 13 |
4 ductile iron
pressure regulator X 13, 19
bodies
3 ductile iron
regulator bonnets X 13, 18, 19
(tops) §
Ieakmg! plastic lined X 14,15
steel nipples
qon-ieakmg 'plastic X 16
lined steel nipples |
steel drain nipples X . IR A
112
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ATMG

Corrosion Assessment

PANORAMA TOWER 2
LOWER MECHANICAL ROOM
Replacement Recommendation
DISPOSITION
Replace with Stainless Steel,
UNIT / AREA PART Brass*, Bron.ze, Copper as Photo
applicable Reference
Now 1-5 Long
years Term
City Water Inlet 6 ferrous butterfly
2 X 20
Manifold valves
2 ferrous strainers X 20
2 pressure regulator
ductile iron bodies X a0 i
%one 1 Hot \Arater ferrous butterfly valve X 23,24
ank
|ferrous check valve X 23, 24
Zone 2 Hot Water
Tank ferrous butterfly valve X 21,22
|ferrous check valve X 21,22
Hot Water f rrous. -um bowl
Recirculation aiTeus pamp X 25, 26
assemblies
Pumps I . - .
Outlet Piping
Sample
Connections; .
Canibctons 1o Sink carbon steel nipples X 28
in Maintenance
room _ I ; ~ _
Filter Bank replace all carbon idi

|steel nipples, fittings _

*Note: ferrous refers to carbon steel, ductile iron, or cast iron; if brass isusedas a
replacement, use red brass or 15% zinc maximum brass alloy

22
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ATMG PANORAMA TOWER 2 Corrosion Assessment
UPPER MECHANICAL ROOM
Replacement Recommendation
DISPOSITION
Replace with Stainless Steel,
*
UNIT / AREA PART Brass*, Bron'ze, Copper as Photo
applicable Reference
Now 1-5 Long
years Term

Media Tanks 4 ferrous check X

valves

Culligan ferrous parts X

|tank steel flanges X
- cold to zone 3and 4 -

Quvariaad plping 2 carbon steel nipples X 2

carbon steel nipple to M

. . X 1

main cold line _
#OIE 4 BOL iNEsr ferrous butterfly valve X
Tank

ferrous check valve - X
Aouei Lot Vyaer ferrous butterfly valve X
Tank

_________ |ferrous check valve _ _ X —

Hot Water fi ri"ousr um Bowl
Recirculation = pdmp X

assemblies
Pumps

___|ferrous check valve 1 X _

*Note: ferrous refers to carbon steel, ductile iron, or cast iron; if brass is used as a
replacement, use red brass or 15% zinc maximum brass alloy
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PANORAMA 1 Lower Mechanical Room

(jpg66)

1/15

1. View of

2. BP-1,
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PANORAMA 1 Lower Mechanical Room

connection (jpg68)

1 3. BP-1, flex

4
&
-
-
-
*
.

14, BP-1,

2/15
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PANORAMA 1 Lower Mechanical Room

5. BP-1 (jpg 73)

16. BP-1 (jpg(74)

3/15

AA0016



PANORAMA 1 Lower Mechanical Room

S ST ; e k]

g ST . bt 8. BP-2, (jpg
77

4/15
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PANORAMA 1 Lower Mechanical Room

l9. BP2,

(jpe79)

5/15
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PANORAMA 1 Lower Mechanical Room

R 11. Media

- - P r‘
=i b I8

i pestpe A | 8 12. Culligan
carbon steel parts (jpg81).

6/15
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PANORAMA 1 Lower Mechanical Room

13. Pressure

: _ - Al 14. Pressure
regulator manifold (jpg83) replace plastic lined steel nipple with stainless steel.

7/15
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PANORAMA 1 Lower Mechanical Room

=

view of previc;ﬁs photo (jp84).

NS GeI it 3 _116. Pressure
regulating manifold, leaking plastic lined nipple — replace with stainless steel
now(jpg85).

8/15
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PANORAMA 1 Lower Mechanical Room

17. Hot water

1% b L A @T

tank ferrous check valve — replace with bronze or stainless steel (jpg86).

18. (jped7)

9/15
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PANORAMA 1 Lower Mechanical Room

19. Filter

bank (jpg88).

------

S e JZO. (jpe89)

10/15
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PANORAMA 1 Lower Mechanical Room

21. (jpgd1)

n. (ipe93)

11/15
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PANORAMA 1 Lower Mechanical Room

23. (jpg%4)

,,,,,

24, (jpg95)

12/15
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PANORAMA 1 Lower Mechanical Room

= 5" o 4 TS : ___126. Evidence
of removing welding tarnish with an acid e.g. hydrochloric; recommend cleaning with a
stainless steel cleaner containing nitric acid.

13/15
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PANORAMA 1 Lower Mechanical Room

28. Hot water

14/15
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PANORAMA 1 Lower Mechanical Room

inlet manifold; rust is from acid cleaning to rem:

15/15
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PANORAMA TOWER 1 Upper Mechanical Room

) il A o 1. Hot water
ferrous recirculation pump body requires replacement with a non-ferrous alloy now;
replace carbon steel nipples now (jpg103).

i ﬁ 2. Zone 4 hot

water system with ferrous check valve — replace within 5 years (jpg104).

1/4
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A

PANORAMA TOWER 1 Upper Mechanical Room

o

R, : 4 3. Zone 3 hot
water system with 2 ferrous check valves that need to be replaced within 5 years.

: pbilies 4. City water
inlet, Zone 3 and 4 ferrous butterfly valves — replace with stainless or bronze valves

(jpg106).

2/4
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PANORAMA TOWER 1 Upper Mechanical Room

e el

: e #8l 5. Feed water
to water conditioners and bypass ferrous butterfly valves —rep

la now (jpgl07).

-

. ‘ . i 1 6. Media
tanks with 4 ferrous check valves — replace valves within 5 years (jpg109).

3/4
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PANORAMA TOWER 1 Upper Mechanical Room

e N 7. Media
tanks with Culligan systems — replace all carbon steel nipples now; valves within 5 years
(ijpg108).

T A e
a

8

Unidentified pipe r-un with carbon ste;iilies —replace within 5 years (jpgl10).

4/4
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PANORAMA 2 Lower Mechanical Room

1. BP-1 skid

: W R e . 2. End view
BP-1 skid mounted unit; stainless butterfly valves shipped with unit have been replaced
with carbon steel valves that should be replaced now with stainless (jpg25).

1/14
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PANORAMA 2 Lower Mechanical Room

" % 3. BP-1 Flex
joint below carbon steel butterfly valve — replace valve now — see below (jpg28).

e e U B 4 BP-1
showing inline and bypass carbon steel butterfly vales — all need to be replaced now
(pg29).

2/14
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PANORAMA 2 Lower Mechanical Room

5. BP-2 high

,‘ * ﬁ 6. BP-2

on steel butterfly valves —need to be replaced with stainless now

W e

center and east carb
(Gpg27).

3/14

Docket 80615 Document 2026—%‘19925



PANORAMA 2 Lower Mechanical Room

e, ; Y i 2717. BP-2 west
carbon steel butterfly valve; valve and corroded fasteners need to be replaced now

(jpg26).

[ il o § 8. BP-2 high
pressure flex connection with carbon steel flanges (jpg30).

4/14
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PANORAMA 2 Lower Mechanical Room

T —

: - 9. BP-2 inlet,
outlet, and bypass butterfly valves need to be replaced with stainless steel valves now

(jpg31)-

iyl O i S : s 10. Typical
inside of carbon steel butterfly valve after several months service; this is the reason they

must be replaced as soon as practical with stainless steel valves (jpg33).

. 0

5/14
AA0037



PANORAMA 2 Lower Mechanical Room

SEE!ES 30 ;jfsig :
DATE S 33
SHAFT:3 § 555

11. Name
plate on typical carbon steel butterfly valve showing it has an AISI Type 416 stainless
steel shaft; the ductile iron disc has a nickel edge (jpg34).

12. Media

tanks (jpg41).

6/14
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PANORAMA 2 Lower Mechanical Room

scigimen 113. PRV
manifold with 3 carbon steel strainers, steel butterfly valves, and ductile iron pressure
regulators (jpg42).

el e 1 14. Carbon

steel plastic lined nipple (lower northwest corner of manifold) - replace with stainless
steel (jpg51).

714
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PANORAMA 2 Lower Mechanical Room

=7
==

15. Carbon
steel plastic lined nipple (lower southeast corner of manifold0 — replace with stainless
steel (jpg52). Note: corrosion around Unistrut is a leak at the joint.

16. Leak in
stainless weld leak; carbon steel plastic lined nipple not yet leaking, upper southeast
corner of manifold (jpg53).

8/14
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PANORAMA 2 Lower Mechanical Room

2 -

| (. Tty — i 17. Carbon
steel drain nipple on manifold — replace all in both buildings with stainless steel (jpg54).

e BEs s < o 18. Yellow
brass T-fitting exhibiting de-zincification corrosion through the wall — replace yellow
brass fittings as they leak as part of normal maintenance (jpg55)-

9/14
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PANORAMA 2 Lower Mechanical Room

19. Lower

pressure regulators; the far regulator is ductlle iron top and bottom the closer has a
stainless steel top; visible residues at Unistrut are from connection leaks, not corrosion

(jpg56).

20. City water
inlet manifold showing steeI strainers, steel butterfly valves, and ductile iron pressure
regulators with stainless steel tops (jpg43).

10/14
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PANORAMA 2 Lower Mechanical Room

21. Zone 2

{ L ol 62 & = ‘ § 22. Piping
associated with Zone 2 hot water tank with steel butterfly valve and steel check valve

(ipg45).

11/14
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PANORAMA 2 Lower Mechanical Room

23. Zone 1 hot
water tank (jpg46).

|- el 24. Piping
with steel butterfly valve and steel check valve

A associa{é(i with Zone 1 hot water tank
(ipgd7).

12/14
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PANORAMA 2 Lower Mechanical Room

25. Hot water

AN o

. 26. Close up
view of steel pump housing exhibiting significant corrosion (jpg49).

13/14
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PANORAMA 2 Lower Mechanical Room

. < [ p— 27. Ferrous
(steel or iron) valve associated with Culligan water conditioning system (jpg 50).

= == =2 ; : - -

connections to outlet piping; replace carbon steel nipples with stainless steel (jpg57).

14/14
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PANORAMA TOWER 2 Upper Mechanical Room

= -@.M[’lﬁﬁgw =

Al R R

Wb

Wbl

steel nipple to cold water lme rcplace now (]pg62) Corrosion of brass HVAC

condensate valves experiencing de-zincification - replace as necessary as part of regular
maintenance.

2. Carbon

steel nipples needing replacement now. (jpg64).

171
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2764 n. Green Valley Pkwy #116, Henderson, NV 89014

17 November 2011
Mike Murphy
Panorama Towers Condominium Unit Owners Assoc.
4525 Dean Martin Drive
Las Vegas, NV 89103
Re: Report for Evaluation of Corrosion Damage to Mechanical

Room Piping
Dear Mr. Murphy:

ATMG is pleased to present this report for the corrosion damage
evaluation for the piping in the two lower and two upper Mechanical
Rooms in the Panorama Towers. This task was performed in accordance
with our proposal dated 5 October 2011.

PROJECT INFORMATION

On 9-20-11, a walk down was conducted of the lower and upper
mechanical rooms of the two towers. The lower mechanical rooms
exhibited more corrosion damage than the two upper mechanical
rooms. Several replaced parts were on the floor in one of the upper
mechanical rooms. Some connections were observed to be leaking.
Our evaluation and reporting is in substantial accordance with the
Guideline for Structural Condition Assessment of Existing Buildings,
SEI/ASCE 11-99 published jointly by the Structural Engineering
Institute and the American Society of Civil Engineers.

There are several dissimilar metal connections that are accelerating the
corrosion attack on the less noble alloy in the connection. Our
observations found stainless steel and copper based alloys (more noble)
in contact with ductile iron and carbon steel (less noble). When
dissimilar metals are in contact in a wet environment, the difference in

METALLURGY GROUP
METALLURGY e CORROSION e PAINT INSPECTION ¢ NONDESTRUCTIVE TESTING
AMUSEMENT RIDE INSPECTION ¢ WELDING CONSULTING o BIO TESTING
80/48BS EAILURE ANALYSIS ¢ SRUCTURAL CONDITION ASSESSMENT
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Panorama Towers ATRIC
17 November 2011 www.atmglle.com
Page 2.

electric potential of these alloys creates a battery effect that powers the
dissolution of the less noble alloy into the environment as a corrosion
product.

When measured on a copper/copper sulfate electrode scale, stainless
steel and copper based alloys (copper, brass, bronze) exhibit an electric
potential to their wet environment of approximately -0.2 volts; carbon
steel, cast iron, and ductile iron exhibit an electric potential of
approximately -0.5 volts to their wet environment. This difference of
0.3 volts creates an electric current to flow out of the less noble metal
which is the one with the more negative voltage. As the current leaves,
it takes metal ions with it that become a corrosion product — usually
some form of rust. This condition is called a galvanic corrosion cell.
One amp of current can remove 20 pounds (Ibs) of iron in one year.
Therefore, these dissimilar metal galvanic corrosion cells can cause
serious damage over time.

ATMG was directed to identify which sections of piping, fittings,
pumps, valves, and regulators need to be replaced. In addition, those

items were to be identified for replacement on a time schedule of:
Replace now, Replace within 5 years, or Replace long term.

OBSERVATIONS

Primary Piping Parts

The identification of parts that need replacement has been noted on
spreadsheets for each of the mechanical rooms. The recommended
replacement schedule is also shown. An accompanying photographic log
has been cross referenced to parts listed on the spreadsheets. In theory,
the plastic lined steel nipples should not create a galvanic cell. However,
if the liner is damaged during installation or not installed correctly, wet
metal to metal contact can result leading to leaks as has been noted.

Yellow Brass Fittings and Valves

There are numerous small fittings and valves within the 4 rooms made of
yellow brass that are experiencing a corrosion mechanism known as
dezincification. A white powdery substance (zinc oxide) can be seen on
the surface of these parts that confirms the water has corroded the zinc
in the copper matrix to the point that it has reached the exterior surface.

2764 N. Green Valley pkwy #116, Henderson, NV 89014
702-204-4795 fax 702-454-2098

AA0049



Panorama Towers ATG
17 November 2011 www.atmgllc.com
Page 3.

This process will continue, and eventually water will begin to drip
through these corroded zones. Since these parts are small and easily
replaced, our recommendation is to leave them in service until the leaks
begin to drip, and then replace them as is the current practice with the
Maintenance Department.

Stainless Steel Piping Leaks

Some welded joints of the stainless steel piping exhibited leaks.
Currently these are being weld repaired as they occur as part of the
regular maintenance.

Other Observations - Bolting

In addition to the specific assigned tasks, a problem with bolting was
noticed. We found mixed bolting in several flanged connections and
bolts holding butterfly valves in position.

To properly share loads, bolts and cap screws in a connection should
all be the same strength. Therefore, we recommend that the
Maintenance Department should check each set of connections for
mixed bolting. A query needs to be made with a plumbing engineering
firm to find out which grade of bolts is required for each type of
connection.

RECOMMENDATIONS

1. The major piping parts suffering corrosion should be replaced in
accordance with the schedule shown on the accompanying
spreadsheets.

2. Yellow brass fittings and valves should be replaced when
dripping leaks caused by dezincification are noticed as part of
the regular maintenance schedule.

3. The proper grade of bolting for the various connections should be
determined, and replacements made accordingly.

4. Continue the repair welding of stainless steel leaks.

2764 N. Green Valley pkwy #116, Henderson, NV 89014
702-204-4795 fax 702-454-2098
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Panorama Towers ATHG
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Page 4.

CLOSURE

We thank you for the opportunity to be of service. If there are any
questions or needed modifications regarding this report, please contact
Gregory Fehr at 702-204-4795, and we will make changes accordingly.

The assumptions, conclusions, recommendations, and opinions
presented herein are: (1) based on the data provided and collected; (2)
based on standard forensic methodology; (3) based on our corrosion
experience and (4) prepared in accordance with generally accepted
corrosion failure analysis principles and practice. We make no other
warranty, either express or implied.

Sincerely,

ATMG

A s T
i =0 |

Gregory Fehr

Principal, Metallurgy

Licensed engineer (P.E.) in AL, OK

NACE Certified Cathodic Protection Specialist
NACE Certified Corrosion Technologist

GPF:ki

Encl: Spreadsheet — Panorama 1 Lower Mechanical Room
Spreadsheet — Panorama 1 Upper Mechanical Room
Spreadsheet — Panorama 2 Lower Mechanical Room
Spreadsheet — Panorama 2 Upper Mechanical Room
Photolog - Panorama 1 Lower Mechanical Room
Photolog - Panorama 1 Upper Mechanical Room
Photolog - Panorama 2 Lower Mechanical Room
Photolog - Panorama 2 Upper Mechanical Room

2764 N. Green Valley pkwy #116, Henderson, NV 890 14
702-204-4795 fax 702-454-2098
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DISTRICT COURT CIVIL COVER SHEET

Case No.

A-16-744146-D
XXIT

County, Nevada

(Assigned by Clerk's Office)

L. Party Information (provide both home and mailing addresses if different)

Plaintiff(s) (name/address/phone):

Defendant(s) (name/address/phone):

Laurent Hallier, an individual; Panorama Towers, |, LLC, a Nevada limited | Panorama Towers Congeminium-Uni

liability company; Panorama Towers | Mezz, LLC, a Nevada limited liability

a Nevada rm*ﬁ;]

company; and M.J. Dean Construction, Inc., a Nevada corporation

Attorney (name/address/phone):
Peter C. Brown, Esq. and Darlene M. Cartier, Esq.

Attorney (name/address/p! : 165:';;

Bremer, Whyte, Brown & O'Meara, LLP

1160 N. Town Center Drive, Suite 250

Las Vegas, Nevada 89144; 702-258-6665

I1. Nature of Controversy (please select the one most applicable filing type below)

Civil Case Filing Types

Real Property Torts
Landlord/Tenant Negligence Other Torts
[ Juntawful Detainer [Jauto [ ]Product Liability
D Other Landlord/Tenant DPremises Liability l:]Intentional Misconduct
Title to Property DOther Negligence I:]Employmem Tort
D Judicial Foreclosure Malpractice DInsurance Tort
I:] Other Title to Property DMedical/Dental I:] Other Tort
Other Real Property E]Legal
DCondemnation/Eminent Domain DAccounting
D Other Real Property D Other Malpractice
Probate Construction Defect & Contract Judicial Review/Appeal

Probate (select case type and estate value) Construction Defect Judicial Review
I:I Summary Administration IEI Chapter 40 DF oreclosure Mediation Case
D General Administration D Other Construction Defect DPetition to Seal Records
D Special Administration Contract Case I:]Mental Competency
I:I Set Aside DUniform Commercial Code Nevada State Agency Appeal
L__]Trust/Conservatorship DBuﬂding and Construction DDepartment of Motor Vehicle
I:l Other Probate I:Ihlsurance Carrier DWorker's Compensation
Estate Value D Commercial Instrument D Other Nevada State Agency
L__] Over $200,000 I:]Collection of Accounts Appeal Other

[ IBetween $100,000 and $200,000 [ JBmployment Contract [JAppeal from Lower Court
DUnder $100,000 or Unknown D Other Contract D Other Judicial Review/Appeal
[ JUnder $2,500 :

Civil Writ Other Civil Filing

Civil Writ Other Civil Filing

I_—_:]Writ of Habeas Corpus [:IWrit of Prohibition I:I Compromise of Minor's Claim
[:IWrit of Mandamus [:[ Other Civil Writ DForeign Judgment
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Nevada Bar No. 5887
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Nevada Bar No, 8775

BREMER WHYTE BROWN & O’MEARA LLP
1160 N. TOWN CENTER DRIVE

SUITE 250

LAS VEGAS, NV 89144

TELEPHONE: (702) 258-6665

FACSIMILE: (702) 258-6662
pbrown@bremerwhyte.com
dcartier@bremerwhyte.com

Attorneys for Plaintiffs,
LAURENT HALLIER; PANORAMA TOWERS 1, LLC;
PANORAMA TOWERS I MEZZ, LLC; and M.J. DEAN
CONSTRUCTION, INC.

DISTRICT COURT

CLARK COUNTY, NEVADA

CaseNo, A-16-744146-D
Dept. No. XXTI1I

LAURENT HALLIER, an individual;
PANORAMA TOWERS I, LI.C, a Nevada
limited liability company; PANORAMA
TOWERS I MEZZ, LLC, a Nevada limited
liability company; and M.J. DEAN
CONSTRUCTION, INC., a Nevada Corporation,

COMPLAINT

Plaintiffs,
Vs,
PANORAMA TOWERS CONDOMINIUM
UNIT OWNERS’ ASSOCIATION, a Nevada

non-profit corporation,

Defendant,

RV N NV NS S s W W N W N N N W N e g

COMES NOW Plaintiffs LAURENT HALLIER; PANORAMA TOWERS I, LLC;
PANORAMA TOWERS I MEZZ LLC; and M.J. DEAN CONSTRUCTION, INC. (hereinafter
collectively referred to as “Plaintiffs”), by and through their attorneys of record, the law firm of
Bremer, Whyte, Brown & O’Meara LLP, and hereby bring their Complaint against Defendant
PANORAMA TOWERS CONDOMINIUM UNIT OWNERS’ ASSOCIATION (hereinafter
referred to as “Defendant”), and complain and allege as follows:

"
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PARTIES

1. At all times relevant herein, Plaintiff LAURENT HALLIER, was an individual
domiciled in Clark County, Nevada.

2. At all times relevant herein, Plaintiff PANORAMA TOWERS I, LLC, was a
Nevada corporation duly licensed and authorized to conduct business in Clark County, Nevada.

3. At all times relevant herein, Plaintiff PANORAMA TOWERS I MEZZ, LLC, was a
Nevada corporation duly licensed and authorized to conduct business in Clark County, Nevada.

4, At all times relevant herein, Plaintiff M.J. DEAN CONSTRUCTION, INC. was a
Nevada corporation duly licensed and authorized to conduct business in Clark County, Nevada.

5. Upon information and belief, Plaintiffs allege that at all times relevant herein,
Defendant PANORAMA TOWERS CONDOMINIUM UNIT OWNERS’ ASSOCIATION, was
incorporated as a Nevada non-profit Nevada corporation with its principal place of business in
Clark County, Nevada,

JURISDICTION AND VENUE

6. This Court has jurisdiction in this matter, and venue is proper in that this Complaint
involves claims for alleged construction defects and/or deficiencies at the Panorama Towers
Condominiums, located at 4525 Dean Martin Drive (Tower I) and 4575 Dean Martin Drive, Las
Vegas, Nevada, Clark County, Nevada (hereinafter “Subject Property™).

GENERAL ALLEGATIONS

7. Plaintiffs refer to, reallege and incorporate by reference Paragraphs 1 through 6,
inclusive, as though fully set forth herein.

8. Defendant is an “Association” or “Unit-Owners’ Association” as defined in NRS
116.011.

9. On or about February 24, 2016, Defendant, through its counsel, served Plaintiffs
with a “Notice to Contractor Pursuant to Nevada Revised Statutes, Section 40.645” (hereinafter
“Chapter 40 Notice”).

10. Defendant’s Chapter 40 Notice alleges defects and resulting damages involving: (1)
residential tower windows, (2) residential tower fire blocking; (3) mechanical room piping; and (4)

2
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sewer piping.

11. Defendant’s Chapter 40 Notice fails to comply with NRS 40.645(3)(b) and (c) in
that it does not identify in specific detail, the alleged damages and the exact location of the damage(s)
relating to the alleged residential tower windows, residential tower fire blocking defects or the
alleged sewer piping defects.

12.  Defendant’s Chapter 40 Notice includes as an Exhibit, a report by Gregory Fehr,
P.E. of Advanced Technology & Marketing Group (“ATMG”), dated November 17, 2011, in
support of Defendant’s mechanical room piping claims. The ATMG report states that ATMG
observed alleged corrosion damage and alleged leaking connections in the mechanical rooms at the
Subject Property on or about September 20, 2011. Thus, Defendant had knowledge of the alleged
mechanical room piping defects more than 3'2 years prior to the date it served Plaintiffs with
Defendant’s Chapter 40 Notice,

13.  With respect to the alleged sewer piping defect allegation, Defendant’s Chapter 40
Notice states “This deficiency has been repaired. In addition to causing, damage, the defective
installation presented an unreasonable risk of injury to a person or property resulting from the
disbursement of unsanitary matter.” Such alleged risk of injury does not and did not alleviate
Defendant from its obligation to provide timely Chapter 40 Notice to Plaintiffs of the alleged
defect, and to provide a Chapter 40 Notice prior to Defendant performing repairs of the alleged
defect.

14,  Defendant’s Chapter 40 Notice also alleges Defendant (i.e. Claimant) is “still in the
process of investigating the alleged conditions at the Development, and accordingly, this
preliminary list of defects is not intended as a complete statement of all the defects in or at the
Development. Claimant reserves the right to amend or update this list in the event that new defects
and/or resulting damages are discovered during the course of investigation,”

15.  On March 24, 2016, pursuant to NRS 40.646, Plaintiffs inspected the defects alleged
in Defendant’s Chapter 40 Notice,

16. During Plaintiffs’ March 24, 2016, inspection, Plaintiffs observed that the majority
of the allegedly defective (i.e. corroded) mechanical room piping had been removed and replaced

3
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prior to Plaintiffs’ inspection. Defendant did not provide notice to Plaintiffs of the allegedly
defective mechanical room piping prior to performing said repair work, including, but not limited
to, a Chapter 40 Notice.

17.  During Plaintiffs’ March 24, 2016, inspection, Plaintiffs also became aware that the
allegedly defective sewer piping had also been repaired prior to Plaintiffs’ inspection. Defendant
did not provide notice to Plaintiffs of the allegedly defective sewer piping prior to performing this
repair work, including, but not limited to, a Chapter 40 Notice.

18. On March 29, 2016, Plaintiffs sent correspondence to Defendant’s counsel
requesting information and documents relating to (1) the sewer line defect allegations identified in
Defendant’s Chapter 40 Notice, including the date of occurrence and date of repair of the alleged
defects, and requesting the current location of any sewer line materials that were removed and
replaced as part of Defendant’s repair; and (2) the mechanical room piping defect allegations
identified in Defendant’s Chapter 40 Notice, including the date when the allegedly corroded pipes
were replaced, the date the repair work was performed, the identity of the contractor(s) who
performed the repair work, and also requesting Defendant confirm whether and where the removed
mechanical room pipe materials have been stored for safekeeping. Defendant did not respond to
Plaintiffs” March 29, 2016 correspondence.

19. On April 29, 2016, Plaintiffs sent follow up correspondence to Defendant’s counsel
requesting Defendant promptly provide information and documents relating to (1) the alleged
sewer line defect allegations identified in Defendant’s Chapter 40 Notice, including the date of
occurrence and date of repair of the alleged defects, and requesting the current location of any
sewer line materials that were removed and replaced as part of Defendant’s repair; and (2) the
alleged mechanical room piping defects identified in Defendant’s Chapter 40 Notice, including the
date when the allegedly corroded pipes were replaced, the date the repair work was performed, the
identity of the contractor(s) who performed the repair work, and also requesting Defendant confirm
whether and where the removed mechanical room pipe materials have been stored for safekeeping.
Plaintiff requested a response from Defendant no later than May 3, 2016. Defendant did not
respond to Plaintiffs’ April 29, 2016 correspondence.

4
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20. On May 24, 2016, Plaintiffs served Defendant with Plaintiffs’ Response to
Defendant’s Chapter 40 Notice.

21, On September 26, 2016, Plaintiffs and Defendant participated in a pre-litigation
mediation regarding the claims and defects included in Defendant’s Chapter 40 Notice, as required
by NRS 40.680, but were unable to reach a resolution. As a result, the mandatory pre-litigation
process has concluded.

22, On February 24, 2015, the Nevada Legislature enacted the Homeowner Protection
Act of 2015 (aka Assembly Bill 125) (hereinafter referred to as “AB 125”). AB 125, Section 17,
amended NRS 11.202(1), abolishing the previously applicable statutes of limitation and shortening
the statute of repose for all claims to six (6) years from the date of substantial completion of an
improvement,

23.  Pursuant to AB 125, Section 21(5) and Section 22, the six-year statute of repose
applies retroactively to actions in which substantial completion of the improvement to real property
occurred before February 6, 2015,

24,  Upon information and belief, the Clark County Building Department issued a
Certificate of Occupancy for Tower I (4525 Dean Martin Drive) on January 16, 2008.

25.  Upon information and belief, the Clark County Building Department issued a
Certificate of Occupancy for Tower II (4572 Dean Martin Drive) on March 31, 2008.

26.  Plaintiffs contend the date of substantial completion of Tower I (4525 Dean Martin
Drive) (as provided in NRS 11.2055(1)) is on or about January 16, 2008.

27,  Plaintiffs contend the date of substantial completion of Tower II (4572 Dean Martin
Drive) (as provided in NRS 11.2055(1)) is on or about March 31, 2008.

28.  Plaintiffs are informed and believe, and thereon allege, that the six-year statute of
repose applies retroactively to Defendant’s Chapter 40 Notice and the defects alleged therein,
because substantial completion of the Subject Property occurred prior to enactment of AB 125.
Therefore, Plaintiffs are informed and believe, and thereon allege, that Defendant’s claims in its
Chapter 40 Notice are all time barred by AB 125/NRS 11.202(1).

29. The one-year “grace period” contained in AB 125, Section 21(6)(a) allows a

BREMER WHYTE BROWN &[]

O'MEARA LLP

1160 N. Town Center Drive

Suite 250

Las Vegas, NV 89144
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construction defect claim to proceed under the pre-AB 125 statutes of repose (i.e. eight-year, ten-
year, or unlimited statutes of repose) only if the claim “accrued before the effective date of [the] act
[February 24, 2015] and was commenced within 1 year of the effective date of [the] act [February
24,2016]”.

30.  Plaintiffs are informed and believe, and thereon allege, that in order to be able to
rely on AB 125, Section 21(6)(a)’s one-year “grace period,” Defendant was required to provide
Chapter 40 Notice to Plaintiffs prior to the effective date of the act [February 24, 2015] and to
commence any lawsuit with regard to any unresolved claims prior to the expiration of AB 125,
Section 21(6)(a)’s one-year “grace period” [February 24, 2016].

31. Defendant did not mail its Chapter 40 Notice to Plaintiffs until February 24, 2016,
almost one year after the effective date of AB 125 (i.e. February 24, 2015).

32.  Defendant did not contend in its Chapter 40 Notice that the claims alleged in its
Chapter 40 Notice “accrued before the effective date” of AB 125.

33. Defendant did not commence a lawsuit within AB 125, Section 21(6)(a)’s one-year
“grace period” (i.e. by February 24, 2016).

34, Plaintiffs are informed and believe, and thereon allege, that Defendant’s claims in its
Chapter 40 Notice are all time barred by AB 125/NRS 11.202(1).

35.  Pursuant to NRS 40.615, as amended by AB 125, Section 6, a “Constructional
Defect” must present an “unreasonable risk of injury to a person or property” or “proximately cause
physical damage to the residence, an appurtenance or the real property to which the residents or
appurtenance is affixed.”

36.  Plaintiffs contend that Defendant’s Chapter 40 Notice failed to provide any evidence
that any of the alleged defects involved an unreasonable risk of injury to a person or property or
proximately cause physical damage to the Subject Property.

37. Pursuant to NRS 40.615, as amended by AB 125, Section 8, a claimant’s Chapter 40
Notice must “identify in specific detail each defect, damage and injury to each residence or
appurtenance that is the subject of the claim, including, without limitation, the exact location of

each such defect, damage and injury...”
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38.  Plaintiffs contend that Defendant’s Chapter 40 Notice failed to identify in specific
detail, each defect, damage and injury to the Subject Property, including, without limitation, the
exact location of each such alleged defect, damage and injury.

39. Pursuant to NRS 116,3102 (1)(d), as amended by AB 125, Section 20, *...The
association may not institute, defend or intervene in litigation or in arbitration, mediation or
administrative proceedings in its own name on behalf of itself of units’ owners with respect to an
action for constructional defect pursuant to NRS 40.600 to 40.695, inclusive, and sections 2 and 3
of the act unless the action pertains exclusively to common elements.”

40.  Plaintiffs are informed and believe, and thereon allege, that the Declaration of]
Covenants, Conditions and Restrictions and Grant and Reservation of Easements for Panorama
Towers (“CC&Rs”) for the Subject Property, were recorded by the Clark County Recorder on or
about November 7, 2006.

41.  Article 1 of the Subject Property’s CC&Rs relates to Definitions, Section 1,39
provides that “Common Elements shall mean all portions of the [Subject] Property other than the
Units...”

42.  Article 4 of the Subject Property’s CC&Rs relates to the Unit and Boundary
Descriptions. Section 4.2 (e) governs “apertures” and provides “Where there are apertures in any
boundary, including, but not limited to, windows, doors, bay windows and skylights, such
boundaries shall be extended to include the windows, doors and other fixtures located in such
apertures, including all frameworks window casings and weather stripping thereof, except that the
exterior surfaces made of glass and other transparent materials ...shall not be included in the
boundaries of the Unit and shall therefore be Common Elements.”

43,  Article 6 of the Subject Property’s CC&Rs relates to Maintenance. Section 6.4
governs maintenance of “units and limited common elements” and provides “Each Owner shall
maintain, repair, replace, finish and restore or cause to be so maintained, repaired, replaced and
restored, at such Owner’s sole expense all portions of such Owner’s Unit...”

44, Plaintiffs are informed and believe, and thereon allege, that Defendant’s claims
relating to the residential tower windows as alleged in the Chapter 40 Notice, fall within Article 4,

7
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Section 4 (e) and Article 6, Section 6.4, of the Property’s CC&Rs and are not within the “Common
Elements” as defined in the CC&Rs. Therefore, Plaintiffs contend that Defendant lacks standing
under AB 125 to bring claims relating to the residential tower windows.

45.  On September 9, 2009, Defendant filed a Complaint for construction defects against
Plaintiffs PANORAMA TOWERS I, LLC and PANORAMA TOWERS II, LLC, entitled
Panorama Towers Condominium Unit Owners’ Association v. Panorama Towers I, LLC, et al
(Eighth Judicial District Court, Department XXII, Case No. A-09-598902) (hereinafter referred to
as “the Prior Litigation™).

46.  On January 17, 2011, Defendant filed an Amended Complaint in the Prior
Litigation, naming Plaintiff M.J. DEAN CONSTRUCTION, INC. and others as additional
defendants,

47.  The parties in the Prior Litigation reached a settlement, and the terms of the
settlement were set forth in writing in a Settlement Agreement and Release (hereinafter “Settlement
Agreement”).

48.  The Settlement Agreement provides that “...the Agreement may be disclosed and
shall be deemed admissible as may be necessary to enforce the terms hereof...”

49,  Parties to the Settlement Agreement in the Prior Litigation include Plaintiffs
PANORAMA TOWERS I, LLC, PANORAMA TOWERS II, LLC, and “all of their past, present
and future managers, membérs, officers, directors, predecessors, successors-in-interest, and assigns
and all other persons, firms or entities with whom any of the former have been, are now, or may
hereinafter be affiliated,” Plaintiff M.J. DEAN CONSTRUCTION, INC., and others,

50.  Upon information and belief, the Settlement Agreement in the Prior Litigation was
executed by Defendant on June 1, 2011, and approved as to form and content by Defendant’s
counsel on June 3, 2011.

51.  The Settlement Agreement in the Prior Litigation provides an irrevocable and
unconditional release by Defendant of Plaintiffs PANORAMA TOWERS I, LLC, PANORAMA
TOWERS 1I, LLC, and M.J. DEAN CONSTRUCTION, INC., and “all of their respective heirs,
executors, administrators, third party administrators, insurers, trustors, trustees, beneficiaries,

8
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predecessors, successors, assigns, members, partners, partnerships, parents, subsidiaries, affiliates,
and related entities and each of the foregoing respective officers, directors, stockholders,
controlling persons, principals, agents, servants, employees, representatives, and all persons, firms
and entities connective with them, including, without limitation, their insurers and sureties, who are
or who may ever become liable to them as to any and all demands, liens, claims, defects,
assignments, contracts, covenants, actions, suits, causes of action, costs, expenses, attorneys [sic]
fees, damages, losses, controversies, judgments, orders and liabilities of whatsoever kind and
nature, at equity or otherwise, either now known with respect to the construction defect claims ever
asserted in the SUBJECT ACTION or related to the alleged defect claims ever asserted in the
SUBJECT ACTION...This release specifically does not extend to claims arising out of defects not
presently known to the HOA.”

52.  Plaintiffs PANORAMA TOWERS I, LLC, M.J. DEAN CONSTRUCTION, INC.
and/or their privies, Plaintiffs LAURENT HALLIER, PANORAMA TOWERS 1 MEZZ LLC, and
Defendant PANORAMA TOWERS CONDOMINIUM UNIT OWNERS’ ASSOCIATION are the
same in the instant matter as in the Prior Litigation, Therefore, Plaintiffs are informed and believe,
and thereon allege, that claim preclusion applies to the defects alleged in Defendant’s Chapter 40
Notice and prevents Defendants from bringing said claims against Plaintiffs in a subsequent action.

53. The Settlement Agreement in the Prior Litigation provides that Plaintiffs (and
others) “shall bear no responsibility whatsoever as to the re-design, repairs, remediation, corrective
work, maintenance, and/or damage arising therefrom, or how the settlement funds shall be divided,
distributed, or spent, or to remedy any of the claims released herein.”

54.  The Settlement Agreement in the Prior Litigation also provides that Defendant
“covenants and agrees that it shall not bring any other claim, action, suit or proceeding” against
Plaintiffs (and others) “regarding the matters settled, released and dismissed hereby.”

55.  Furthermore, the Settlement Agreement in the Prior Litigation also provides that if
Defendant, “or any person or organization on its behalf, including an insurer, ever pursues
litigation related to the PROJECT which seeks to impose liability for defects that were known to
[Defendant]” at the time the Settlement Agreement was executed by Defendant, than “[Defendant]

9
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will defend, indemnify, and hold harmless” Plaintiffs (and others) “and their insurers with respect
to such litigation.”

56. On September 26, 2016, Plaintiffs’ counsel personally tendered Plaintiffs’ defense
and indemnity pursuant to the express terms of the Settlement Agreement in the Prior Litigation, to
Defendant’s counsel.

57. On January 19, 2012, the Court entered an Order based upon the stipulation of
counsel and the parties, ordering all claims against Plaintiffs PANORAMA TOWERS I, LLC, M.J.
DEAN CONSTRUCTION, INC. and others in the Prior Litigation, be dismissed with prejudice.

58.  Notice of Entry of the Order dismissing the Prior Litigation against PANORAMA
TOWERS I, LLC, M.J. DEAN CONSTRUCTION, INC. and others, with prejudice, was entered
on January 23, 2012,

59.  The dismissal with prejudice of Plaintiffs’ asserted claims and/or related to the
asserted claims in the Prior Litigation operates as a final judgment (i.e. an adjudication on the
merits) in the Prior Litigation, pursuant to NRCP 41(b). Thus, the final judgment in the Prior
Litigation is valid. Therefore, Plaintiffs are informed and believe, and thereon allege, that claim
preclusion applies to the defects alleged in Defendant’s Chapter 40 Notice and all grounds of
recovery by Defendant against Plaintiffs related thereto.

60.  Plaintiffs are informed and believe, and thereon allege, that the defects alleged by
Defendant in Defendant’s Chapter 40 Notice were asserted in the Prior Litigation and/or are related
to alleged defect claims asserted in the Prior Litigation, and were irrevocably released in the
Settlement Agreement. Thus, the defects alleged in Defendant’s Chapter 40 Notice are based on
the same claims or are part of the same claims brought against Plaintiffs in the Prior Litigation.
Therefore, Plaintiffs are informed and believe, and thereon allege, that claim preclusion applies to
the defects alleged in Defendant’s Chapter 40 Notice and prevents Defendants from bringing said
claims against Plaintiffs in a subsequent action.

FIRST CLAIM FOR RELIEF

(Declaratory Relief — Application of AB 125)
61. Plaintiffs refer to, reallege and incorporate by reference Paragraphs 1 through 60
10
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inclusive, as though fully set forth herein.

62.  Upon information and belief, Defendant intends to file a Complaint against
Plaintiffs for the alleged construction defects identified in Defendant’s Chapter 40 Notice,

63. Upon information and belief, Defendant will seek damages against Plaintiffs for
Defendant’s prior repair costs, the costs of future repairs, its expert fees and costs, attorney’s fees
and interest, as well as other damages, relating to the alleged construction defects identified in
Defendant’s Chapter 40 Notice.

64. A justiciable controversy now exists between Plaintiffs and Defendant as to their
respective rights and liabilities relating to Defendant’s Chapter 40 Notice and the defects alleged
therein, including whether any or all of Defendant’s claims are all time barred by AB 125/NRS
11.202(1), and/or whether Defendant has standing to bring claims relating to the residential tower
windows.

65. Plaintiffs’ and Defendant’s interests in the controversy are adverse. Plaintiffs
contend Defendant may not recover damages against Plaintiffs relating to the claims in Defendant’s
Chapter 40 Notice. Upon information and belief, Defendant contends otherwise. Thus, Plaintiffs’
and Defendant’s interests are adverse to each other.

66.  Plaintiffs assert a claim of a legally protectible right with respect to Defendant’s
Chapter 40 Notice and the construction defects alleged therein, Plaintiffs have a legally protectible
interest with respect to whether a jury awards damages against them in favor or Defendant.

67.  Plaintiffs and Defendant have completed the mandatory pre-litigation process for the
construction defect claims alleged in Defendant’s Chapter 40 Notice. As a result, the controversy
is ripe for judicial determination.

68. All the rights and obligations of the parties hereto arose out of what is actually one
transaction or one series of transactions, happenings or events, all of which can be settled and
determined in a judgment in this one action.

69.  Plaintiffs allege that an actual controversy exists between Plaintiffs and Defendant
under the circumstances alleged, which Plaintiffs request the Court resolve. A declaration of
rights, responsibilities and obligations of Plaintiffs and Defendant, and each of them, is essential to

11
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determine their respective obligations in connection with Defendant’s Chapter 40 Notice and the
claims alleged therein, and Plaintiffs have no true and speedy remedy at law of any kind.

70. It has been necessary for Plaintiffs to retain the services of Bremer, Whyte, Brown
& O’Meara LLP to bring this action. Accordingly, Plaintiffs are entitled to recover their
reasonable attorneys’ fees and costs incurred therein,

SECOND CLAIM FOR RELIEF

(Declaratory Relief — Claim Preclusion)

71.  Plaintiffs refer to, reallege and incorporate by reference Paragraphs 1 through 70,
inclusive, as though fully set forth herein.

72.  Upon information and belief, Defendant intends to file a Complaint against
Plaintiffs for the alleged construction defects identified in Defendant’s Chapter 40 Notice.

73.  Upon information and belief, Defendant will seek damages against Plaintiffs for
Defendant’s prior repair costs, the costs of future repairs, its expert fé:es and costs, attorney’s fees
and interest, as well as other damages, relating to the alleged construction defects identified in
Defendant’s Chapter 40 Notice.

74, A justiciable controversy now exists between Plaintiffs and Defendant as to their
respective rights and liabilities relating to the Settlement Agreement in the Prior Litigation and the
defects alleged and released therein.

75.  Plaintiffs’ and Defendant’s interests in the controversy are adverse. Plaintiffs
contend Defendant may not recover damages against Plaintiffs relating to the alleged
defects/claims released in the Settlement Agreement in the Prior Litigation. Upon information and
belief, Defendant contends otherwise. Thus, Plaintiffs’ and Defendant’s interests are adverse to
each other.

76.  Plaintiffs assert a claim of a legally protectible right with respect to the Settlement
Agreement in the Prior Litigation and the defects alleged and released therein. Plaintiffs have a
legally protectible interest with respect to whether a jury awards damages against them in favor or

Defendant.

12
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77.  Plaintiffs and Defendant have completed the mandatory pre-litigation process for the
construction defect claims alleged in Defendant’s Chapter 40 Notice. As a result, the controversy
is ripe for judicial determination,

78.  All the rights and obligations of the parties hereto arose out of what is actually one
transaction or one series of transactions, happenings or events, all of which can be settled and
determined in a judgment in this one action.

79. Plaintiffs allege that an actual controversy exists between Plaintiffs and Defendant

under the circumstances alleged, which Plaintiffs request the Court resolve. A declaration of
rights, responsibilities and obligations of Plaintiffs and Defendant, and each of them, is essential to
determine their respective obligations in connection with the Settlement Agreement in the Prior
Litigation, and Plaintiffs have no true and speedy remedy at law of any kind.

80. It has been necessary for Plaintiffs to retain the services of Bremer, Whyte, Brown
& O’Meara LLP to bring this action. Accordingly, Plaintiffs are entitled to recover their
reasonable attorneys’ fees and costs incurred therein.

THIRD CLAIM FOR RELIEF

(Failure to Comply With NRS 40.600 et seq.)

81.  Plaintiffs refer to, reallege and incorporate by reference Paragraphs 1 through &0,
inclusive, as though fully set forth herein.

82.  Defendant failed to comply with NRS 40.645(2)(b) and (c) in that Defendant’s
Chapter 40 Notice does not identify in specific detail the alleged defect, damage and injury, including
without limitation, the exact location of the alleged defect, damage and injury, relating to the alleged
residential tower windows defects.

83. Defendant failed to comply with NRS 40.645(2)(b) and (c) in that Defendant’s
Chapter 40 Notice does not identify in specific detail the alleged defect, damage and injury, including
without limitation, the exact location of the alleged defect, damage and injury, relating to the alleged
residential tower fire blocking defects.

84. Defendant failed to comply with NRS 40.645(2)(b) and (c) in that Defendant’s
Chapter 40 Notice does not identify in specific detail the alleged defect, damage and injury, including
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without limitation, the exact location of the alleged defect, damage and injury, relating to the alleged
mechanical room piping defects.

85. Defendant failed to comply with NRS 40.645(2)(b) and (c) in that Defendant’s
Chapter 40 Notice does not identify in specific detail the alleged defect, damage and injury, including
without limitation, the exact location of the alleged defect, damage in injury, relating to the alleged
sewer line defects,

80. Defendant failed to comply with NRS 40.645(1)(a) in that Defendant failed to

BREMER WHYTE BROWN &
'MEAI

RALLP

1160 N. Town Cenler Drive

Suite 250
tasVegas, NV 89
{702) 258-6665

N ") ¥, T - N VS N

N N NN NN NN e e e e ke e e e e e
P Y N ' T SO FURE (G R S - N . SN = RV, B - VS e =

28

144

provide a Chapter 40 Notice to Plaintiffs regarding the alleged residential tower windows defects
prior to performing repairs, thereby denying Plaintiffs’ statutory rights under NRS 40.6472.

87. Defendant failed to comply with NRS 40.645(1)(a) in that Defendant failed to
provide a Chapter 40 Notice to Plaintiffs regarding the alleged mechanical room piping defects
prior to performing repairs, thereby denying Plaintiffs’ statutory rights under NRS 40.6472,

88, Defendant failed to comply with NRS 40.645(1)(a) in that Defendant failed to
provide a Chapter 40 Notice to Plaintiffs regarding the alleged sewer piping defects prior to
performing repairs, thereby denying Plaintiffs’ statutory rights under NRS 40.6472,

89, As a result of Defendant’s failure to comply with NRS 40.600 et seq., Plaintiffs
have been denied their statutory rights under NRS 40.600 et seq.

90. It has been necessary for Plaintiffs to retain the services of Bremer, Whyte, Brown
& O’Meara LLP to bring this action, Accordingly, Plaintiffs are entitled to recover their
reasonable attorneys’ fees and costs incurred therein.

FOURTH CLAIM FOR RELIEF

(Suppression of Evidence/Spoliation)

91. Plaintiffs refer to, reallege and incorporate by reference Paragraphs 1 through 90,
inclusive, as though fully set forth herein.

92, Plaintiffs are informed and believe, and thereon allege that Defendant and/or its
agents have intentionally suppressed and/or destroyed evidence relating to Defendant’s claims
against Plaintiffs and/or Plaintiffs’ defenses to such claims with the intent to harm Plaintiffs, or
Defendants negligently lost or destroyed such evidence.
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93. It has been necessary for Plaintiffs to retain the services of Bremer, Whyte, Brown
& O’Meara LLP to bring this action. Accordingly, Plaintiffs are entitled to recover their
reasonable attorneys’ fees and costs incurred therein.

FIFTH CLAIM FOR RELIEF

(Breach of Contract)
94.  Plaintiffs refer to, reallege and incorporate by reference Paragraphs 1 through 93,

inclusive, as though fully set forth herein.

95.  Plaintiffs and Defendant entered into a Settlement Agreement in the Prior Litigation;
whereby: (1) in full and complete settlement of the claims asserted in the Prior Litigation,
Plaintiffs paid a monetary settlement to Defendant, the amount of which is confidential; (2)
Defendant expressly agreed it would not bring any other claim, action, suit or proceeding against
Plaintiffs (and others) regarding the matters settled, released and dismissed in the Prior Litigation;
and (3) Defendant agreed to defend and indemnify Plaintiffs (and others) and to hold Plaintiffs (and
others) harmless with respect to any litigation relating to defects that were known to Defendant at
the time Defendant executed the Settlement Agreement.

96.  Plaintiffs have performed all the terms, conditions, covenants and promises required
of Plaintiffs in the Settlement Agreement. Defendant failed and refused to perform the terms,
conditions, covenants and promises required of Defendant in the Settlement Agreement, despite
Plaintiffs’ demand to do so, thereby materially breaching the terms of the settlement and the
Settlement Agreement.

97, As a proximate cause of Defendant’s breaches of the Settlmnent Agreement,
Plaintiffs have and continue to suffer damages, which include, without limitation, attorney’s fees,
costs, statutory interest and costs, expended in pursuant of this Complaint.

98. It has been necessary for Plaintiffs to retain the services of Bremer, Whyte, Brown
& O’Meara LLP to bring this action. Accordingly, Plaintiffs are entitled to recover their
reasonable attorneys’ fees and costs incurred therein.

i
"
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SIXTH CLAIM FOR RELIEF

(Declaratory Relief - Duty to Defend)

99. Plaintiffs refer to, reallege and incorporate by reference Paragraphs 1 through 98,
inclusive, as though fully set forth herein.

100. Pursuant to the Settlement Agreement in the Prior Litigation, Plaintiffs contend
Defendant has a duty to defend Plaintiffs (and others) with respect to any subsequent litigation
relating to defects that were known to Defendant at the time Defendant executed the Settlement
Agreement, and upon information and belief, Defendant contends otherwise.

101, A justiciable controversy now exists between Plaintiffs and Defendant as to their
respective rights and obligations in the Settlement Agreement in the Prior Litigation in that
Plaintiffs contend that Defendant has a duty to defend Plaintiffs (and others) involving the alleged
defects/claims released in the Settlement Agreement in the Prior Litigation, including, but not
limited to, Defendant’s alleged residential tower windows, and residential tower fire blocking
defects, which Plaintiffs assert were known to Defendant at the time Defendant executed the
Settlement Agreement or are reasonably related to claims that were known to Defendant at the time
Defendant executed the Settlement Agreement. Upon information and belief, Defendant contends
otherwise, Thus, Plaintiffs’ and Defendant’s interests in the controversy are adverse,

102, Plaintiffs assert a claim of a legally protectible right with respect to the Settlement
Agreement in the Prior Litigation and the defects alleged and settled therein. Plaintiffs have a
legally protectible interest with respect to whether a jury awards damages against them in favor or
Defendant,

103.  Plaintiffs and Defendant have completed the mandatory pre-litigation process for the
construction defect claims alleged in Defendant’s Chapter 40 Notice. As a result, the controversy
is ripe for judicial determination,

104,  All the rights and obligations of the parties hereto arose out of what is actually one
transaction or one series of transactions, happenings or events, all of which can be settled and
determined in a judgment in this one action.

105. Plaintiffs allege that an actual controversy exists between Plaintiffs and Defendant
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under the circumstances alleged, which Plaintiffs request the Court resolve. A declaration of
rights, responsibilities and obligations of Plaintiffs and Defendant, and each of them, is essential to
determine their respective obligations in connection with the Settlement Agreement in the Prior
Litigation, and Plaintiffs have no true and speedy remedy at law of any kind.

106, It has been necessary for Plaintiffs to retain the services of Bremer, Whyte, Brown
& O’Meara LLP to bring this action, Accordingly, Plaintiffs are entitled to recover their
reasonable attorneys’ fees and costs incurred therein.

SEVENTH CLAIM FOR RELIEF

(Declaratory Relief - Duty to Indemnify)

107.  Plaintiffs refer to, reallege and incorporate by reference Paragraphs 1 through 106,
inclusive, as though fully set forth herein.

108. Pursuant to the Settlement Agreement in the Prior Litigation, Plaintiffs contend
Defendant has a duty indemnify Plaintiffs and to hold Plaintiffs (and others) harmless with respect
to any subsequent litigation relating to defects that were known to Defendant at the time Defendant
executed the Settlement Agreement, and upon information and belief, Defendant contends
otherwise.

109. A justiciable controversy now exists between Plaintiffs and Defendant as to their
respective rights and obligations in the Settlement Agreement in the Prior Litigation in that
Plaintiffs contend that Defendant has a duty to defend Plaintiffs (and others) involving the alleged
defects/claims released in the Settlement Agreement in the Prior Litigation, including, but not
limited to, Defendant’s alleged residential tower windows, and residential tower fire blocking
defects, which Plaintiffs assert were known to Defendant at the time Defendant executed the
Settlement Agreement or are reasonably related to claims that were known to Defendant at the time
Defendant executed the Settlement Agreement. Upon information and belief, Defendant contends
otherwise. Thus, Plaintiffs’ and Defendant’s interests in the controversy are adverse.

110. Plaintiffs assert a claim of a legally protectible right with respect to the Settlement

Agreement in the Prior Litigation and the defects alleged and settled therein. Plaintiffs have a
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legally protectible interest with respect to whether a jury awards damages against them in favor or
Defendant.

111,  Plaintiffs and Defendant have completed the mandatory pre-litigation process for the
construction defect claims alleged in Defendant’s Chapter 40 Notice. As a result, the controversy
is ripe for judicial determination.

112, All the rights and obligations of the parties hereto arose out of what is actually one
transaction or one series of transactions, happenings or events, all of which can be settled and
determined in a judgment in this one action.

113. Plaintiffs allege that an actual controversy exists between Plaintiffs and Defendant
under the circumstances alleged, which Plaintiffs request the Court resolve. A declaration of
rights, responsibilities and obligations of Plaintiffs and Defendant, and each of them, is essential to
determine their respective obligations in connection with the Settlement Agreement in the Prior
Litigation, and Plaintiffs have no true and speedy remedy at law of any kind.

114, It has been necessary for Plaintiffs to retain the services of Bremer, Whyte, Brown
& O’Meara LLP to bring this action. Accordingly, Plaintiffs are entitled to recover their
reasonable attorneys’ fees and costs incurred therein.

WHEREFORE, Plaintiffs pray for judgment against Defendant, as follows:

1. For a declaration of rights and obligations as between Plaintiffs and Defendant

pursuant to NRS 30.010;
2, For general and special damages in excess of $10,000.00;
3. For reasonable attorney’s fees, costs, expert costs and expenses, pursuant to
statutory law, common law, and contract law;
"
I
"
"
1
1
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1 4. For prejudgment interest; and
2 5. For such other and further relief as this Court may deem just, equitable and proper.
3 [ Dated: September 28, 2016 BREMER WHYTE BROWN & O’MEARA LLP
A .
5 By: ) )
Peter C, Brown, Esq.
6 Nevada State Bar No, 5887
Darlene M, Cartier, Esq.
7 Nevada State Bar No. 8775
Attorneys for Plaintiffs,
8 LAURENT HALLIER; PANORAMA
TOWERS I, LLC; PANORAMA
9 TOWERS I MEZZ, LLC; and M.J. DEAN
CONSTRUCTION, INC.
10
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(702) 258-6665
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PETER C. BROWN, ESQ.
Nevada Bar No. 5887

DARLENE M. CARTIER, ESQ.
Nevada Bar No. 8775

BREMER WHYTE BROWN & O’MEARA LLP
1160 N. TOWN CENTER DRIVE
SUITE 250

LAS VEGAS, NV 89144
TELEPHONE: (702) 258-6665
FACSIMILE: (702) 258-6662
pbrown@bremerwhyte.com
dcartier@bremerwhyte.com

Attorneys for Plaintiffs,
LAURENT HALLIER; PANORAMA TOWERS I, LLC;
PANORAMA TOWERS IMEZZ, LLC; and M.J. DEAN
CONSTRUCTION, INC.

DISTRICT COURT

CLARK COUNTY, NEVADA

LAURENT HALLIER, an individual; Case No.

PANORAMA TOWERS I, LLC, a Nevada Dept. No

limited liability company; PANORAMA

TOWERS I MEZZ, LLC, a Nevada limited INITIAL APPEARANCE FEE
liability company; and M.J, DEAN DISCLOSURE

CONSTRUCTION, INC., a Nevada Corporation,
Plaintiffs,
VS.
PANORAMA TOWERS CONDOMINIUM
UNIT OWNERS’ ASSOCIATION, a Nevada

non-profit corporation,

)
)
)
)
)
)
)
)
)
)
)
)
)
;
Defendant. )
)

Pursuant to N.R.S. Chapter 19, as amended by Senate Bill 106, filing fees are submitted for

the party appearing in the above-entitled action as indicated below:

CONSTRUCTION DEFECT FILING FEE: $520.00
LAURENT HALLIER: $30.00
PANORAMA TOWERS I, LLC: $30.00
PANORAMA TOWERS I MEZZ, LLC: $30.00

n
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M.J. DEAN CONSTRUCTION, INC.:

TOTAL REMITTED:
Dated: September 28, 2016

H:\287\551\PLDMAFD.docx

$30.00
$640.00

BREMER WHYTE BROWN & O’MEARA LLP

By:

Peter C. Brown, Esq.

Nevada State Bar No. 5887

Darlene M, Cartier, Esq.

Nevada State Bar No. 8775

Attorneys for Plaintiffs,

LAURENT HALLIER; PANORAMA
TOWERS I, LLC; PANORAMA
TOWERS IMEZZ, LLC; and M.J. DEAN
CONSTRUCTION, INC.
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Electronically Filed
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1 | MDSM (ﬂa« ;&-W
Francis 1. Lynch, Esq. (Nevada Bar No. 4515)

2 | Charles “Dee” Hopper, Esq. (Nevada Bar No. 6346)
LYNCH HOPPER, LLP

1210 8. Valley View Blvd., Suite 208

4 || l-as Vegas, Nevada 89102

Telephone:(702) 868-1115

5 || Facsimile:(702) 868-1114

Attorneys for Defendant Panorama Towers

CLERK OF THE COURT

6 | Unir Owners Association
7
g EIGHTH JUDICIAL DISTRICT COURT
9 CLARK COUNTY,NEVADA
10
11 LAURENT HALILIER, an individual;
PANORAMA TOWERS I, LLC, a Nevada CASE NO.: A-16-744146-D
12 {| limited liability company; PANORAMA
TOWERS I MEZZ, LLC, a Nevada limited DEPT. NO.: XX1I

13 liability company and M.J. DEAN

CONSTRUCTION, INC., a Nevada Corporation,
14 MOTION TO DISMISS COMPLAINT
‘ Plaintiffs,

VS,
PANORAMA TOWERS CONDOMINIUM
17 || UNIT OWNERS® ASSOCIATION, a Nevada

non-profit corporation,

Defendant.

20 PANORAMA TOWERS CONDOMINIUM UNIT OWNERS® ASSOCIATION
21 || (Panorama), by and through its counsel, Lynch Hopper, LLP, hercby files this Motion to
22 || Dismiss, and respectfully requests that this honorable Court enter an Order dismissing, with

23 || prejudice, the complaint filed by plaintiffs (collectively, Hallier) pursuant to NRCP 12(b)(5).

24 || /17
25 || /17
26 | 11/
27 || 11/
28 |1 17/
1210, Voley View Bhe lof 12

Suite 208

Las ;/g;agn;?& ?gm? AAOO74
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LYNCH HOPPER, LLP
1210 S, Vailey View Bivd,
Suvite 208
Las Vegas, NV 89102
702-268.1115

This motion is based on the pleadings on file, the following Memorandum of Points and
Authorities and any argument that the Court may choose to entertain.

Dated: December 7, 2016 LYNCH HOPPER, LLP

F({énms L. Lynch sq.

Nevada Bar No. 4515

Charles “Dee” Hopper, Esq.

Nevada Bar No. 6346

1210 8. Valley View Blvd., Suite 208
Las Vegas, Nevada 89102

NOTICE OF MOTION
TO: LAURENT HALLIER, PANORAMA TOWERS I, LLC, PANORAMA TOWERS |

MEZZ, LLC, and M.J. DEAN CONSTRUCTION, INC.
TO:  PETER C. BROWN, ESQ. and DARLENE M. CARTER, ESQ, attorneys for the
Plaintiffs.

PLEASE TAKE NOTICE that the undersigned will bring the foregoing motion on for

2017
hearing in Department XXI1 of the above-entitled Court on the 10 day of JANUARY 2016

10:30A
: a.m..

Dated: December 7, 2016 LYNCH HOPPER, LLP

Byi nﬂﬁm‘“\ /

F(ranms I Lync

Nevada Bar No” 45 1 5

Charles “Dee” Hopper, Esq.

Nevada Bar No. 6346

1210 S. Valley View Blvd,, Suite 208
Las Vegas, Nevada 89102
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LYNCH HOPPER, LLP
1210 §. Valley View Bivd.
Suite 208
L.as Vegas, NV 88102
702-868-1115

MEMORANDUM OF POINTS AND AUTHORITIES
INTRODUCTION

The complaint filed by Hallier reflects a novel effort to preempt potential future
construction defect litigation by suing the potential g]aintiff property owner before the property
owner {iles suit of its own. In this instance, Panorama served Hallier with a Chapter 40 notice, the
parties agreed to mediate, a meditation conference was unsuccessful, and Hallier then filed the
present complaint against Panorama two days after the mediation conference.

If the court allows this action to proceed, it will open the door to a new wave of Iitigation
in Nevada in which builders file preemptive suits against property owners who have served them
with Chapter 40 notices,

However, that door should remain closed because Hallier's complaint does not, and cannot
state a claim upon which relief can be granted. Hallier’s complaint asserts two categories of claims,
neither of which is sustainable: (i) those seeking declaratory relief, and (ii) those seeking
affirmative relief for alleged “damages.”

The declaratory relief claims are based on Hallier’s “information and belief” that Panorama
may file a construction defect suit against it. However, there is no “justiciable controversy” ripe
for determination where — as held by the Nevada Supreme Court — “the existence of a controversy
is dependent upon the happening of future events.” Unless this Court is prepared to create new law
allowing a complainant to obtain judicial review of potential future events, all of the declaratory
relief claims must be denied.

Similarly, Hallier wants to create new law allowing a builder to obtain affirmative relief
from a property owner for “damages” arising from the service of a Chapter 40 notice by the
property owner. Again, were Hallier allowed to proceed on its damage claims, we can anticipate
that every builder served with a Chapter 40 notice will sue the property owner for damages.
However, that should not happen because Hallier's complaint fails to identify any actionable
conduct by Panorama, or any recoverable damage resulting from Panorama’s conduct; i.e., Hallier

does not, and cannot plead a cognizable cause of action.

I

30f12
AA0076




e B L o

Lo R = R N =)

10
11
12

14
15
16

b3 b2
o L2

o]
i

LYNCH HOPPEZR, LLP
1210 8. Valley View Sivd.
Suite 208
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702-868-1115

BACKGROUND

The only background facts needed to resolve this motion are the following facts alleged in
the complaint.

Panorama filed a construction defect suit against Hallier on September 9, 2009 (945). That
suit was settled pursuant to a settlement agreement signed in June 2011 (Y50, the Settlement
Agreement). Unlike most settlement agreements, which include a release of any and all claims,
whether known or unknown, the release in this Settlement Agreement was for known claims only;
it states in relevant part, “This release specifically does not extend to claims arising out of defects
not presently known to the HOA™ (§51).

On February 24, 2016, Panorama served Hallier with a Chapter 40 notice (49). The notice
asserted defects discovered by Panorama since the prior suit settled, involving tower windows, fire
blocking, mechanical room piping and sewer piping (910).

On September 26, 2016, the parties participated in a pre-litigation mediation regarding the
defects alleged in the Chapter 40 notice, as required by NRS 40.060; however, the parties were
unable to reach resolution, and the mandatory pre-litigation process was concluded (Y21).

On September 28, 2016, Hallier filed the instant complaint.

ARGUMENT

A. MoTION TO DISMISS STANDARD

A defendant is entitled to dismissal when a plaintiff fails “to state a claim upon which relief
can be granted.” NRCP 12(b)}(5). A plaintiff fails to state a claim upon which relief can be granted
if it appears beyond doubt that the claimant would be able to prove no set of facts that would entitle
him to relief. See Buzz Stew, LLC v. City of North Las Vegas, 124 Nev, 224, 181 P.3d 670, 672
(2008); Morris v. Bank of America, 110 Nev. 1274, 3227 (1994).

Although Nevada is a notice-pleading jurisdiction, at minimum a complaint “must set forth
sufficient facts to establish all necessary elements of a claim for relief ... so that the adverse party
has adequate notice of the nature of the claim and relief sought.” See Hay v. Hay, 100 Nev. 196,
198 (1984); Ravera v. City of Reno, 100 Nev. 68, 70 (1984). In considering the motion, the court

must accept all of the non-moving party’s factual allegations as true and construe them in its favor.
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See Buzz Stew, 181 P.3d at 672; Morris, 110 Nev. at 1276, However, “the allegations must be
legally sufficient to constitute the elements of a claim asserted”. Sanchez v. Wal-Mart Stores, Inc.,
125 Nev. 818, 823, 221 P.3d 1276, 1280 (2009).

Additionally, it is well established that the court is “not bound to accept as true a legal
conclusion couched as a factual allegation.” Papasan v. Allain, 478 U.S. 265, 286,106 S. Ct. 2932,
2944 (1986); see also Baily v. Gates, 52 Nev. 432, 437, 290 P.411, 412 (1930) (“Good pleading
requires that . . . the facts relating to the matter be averred, leaving the court to draw the legal
conclusion . .. “).

B. DECLARATORY RELIEF — HALLIER’S CLAIMS FOR DECLARATORY RELIEF
IMPROPERLY SEEK THE COURT’S JUDICIAL DETERMINATION OF A FUTURE
HYPOTHETICAL EVENT

1. Hypothetical future events are not justiciable

Hallier’s First, Second, Sixth and Seventh Claims for Relief each seek “[a] declaration of
rights, responsibilities and obligations of Plaintiffs and Defendant™ (Y4 69, 79, 105, 113).

In order to state a legally sufficient claim for declaratory relief, a plaintiff must plead facts
and conditions demonstrating that “(1) a justiciable controversy exists between persons with
adverse interests, (2) the party seeking declaratory relief has a legally protectable interest in the
controversy, and (3) the issue is ripe for judicial determination.” County of Clark, ex rel. Univ.
Med Ctr. v. Upchurch, 114 Nev. 749,752, 961 P.2d 754, 756 (1998), citing Knittle v. Progressive
Casualty Ins. Co., 112 Nev. 8, 10, 908 P.2d 724, 725 (1996); Kress v. Corey, 65 Nev. 1, 189 P.2d
at 364.

And, significantly, a controversy is not justiciable if it’s existence is dependent upon
hypothetical future occurrences. The Nevada Supreme Court, in Cox v. Glenbrook Co., 78 Nev.
254, 267-68, 371 P.2d 647, 655-56 (1962), made clear that:

[Flactual circumstances which may arise in the future cannot be fairly
determined now. As to this phase of the case we are asked to make a
hypothetical adjudication, where there is presently no justiciable
controversy, and where the existence of a controversy is dependent upon
the happening of future events. [Citation omitted]. A declaratory judgment
should deal with a present, ascertained or ascertainable state of facts,...
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“When the rights of the plaintiff are contingent upon the happening of some event which
cannot be forecast and which may never take place, a court cannot provide declaratory relief.”
Knittle v. Progressive Cas. Ins. Co., 112 Nev. 8, 908 P.2d 725-726 (1996), citing Farmers Ins.
Exchange v. District Court, 862 P2d 944 (Colo. 1993). “A primary focus...[is]...the degree to
which the harm alleged by the party secking review is sufficiently concrete, rather than remote or
hypothetical, to yield a justiciable controversy. Alleged harm that is speculative or hypothetical is
insufficient; an existing controversy must be present.” Herbst v. Secretary of State, 122 Nev. Adv.
Op. 61, 141 P.3d 1224, 1231 (2006).

Here, Hallier’s entire complaint is based on a hypothetical future event — that Panorama
may in the future file a construction defect suit against Hallier. Hallier alleges, “[u]pon information
and belief, Defendant intends to file a Complaint against Plaintiffs for the alleged construction
defects identified in Defendant’s Chapter 40 Notice” (49 62, 72).

All of Hallier’s declaratory relief claims are based on this hypothetical future suit, and are
therefore premature. Panorama will address each of these claims separately.

2. First claim — application of AB 125

This claim is based on Hallier’s “information and belief” that Panorama will file a Chapter
40 suit against it (962), and will seek damages for repairs (963). There is a “justiciable
controversy,” according to Hallier, because this future suit would be time barred by AB 125/NRS
11.202(1) (f64).

However, there is no way to know whether the claims in this future suit are or may be time
barred unless and until the future suit is actually filed and one can review the allegations in the
complaint to see what claims or damages are alleged, and whether they may be late.

There is a time tested remedy for one in Hallier’s positon, which is not to file a declaratory
relief suit, but to wait until the hypothetical future suit is filed and then test the statute of limitations
by motion for summary judgment. Meanwhile, there is no current justiciable controversy as to
whether the hypothetical claims alleged in Panorama’s hypothetical future suit are time barred.
117
/17
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3. Second claim — claim preclusion

This claim is agam based on Hallier’s “information and belief” that Panorama will file a
Chapter 40 suit against 1t (§72), and will seek damages for repairs (f73). There is a “justiciable
controversy,” according to Hallier, pertaining “to their respective rights and liabilities relating to
the Settlement Agreement in the Prior Litigation and the defects alleged and released therein™
(§74).

Presumably, Hallier wants the Court to determine now whether the claims Panorama may
allege in a future suit are barred by the release in the Settlement Agreement, in which Panorama
released those claims “presently known to the HOA” (§51).

Again, there 1s no way to know whether the claims in this future suit are or may be
precluded by the Settlement Agreement unless and until the future suit is actually filed and one
can review the allegations in the complaint to see what claims or damages are alleged, and whether
they were “presently known to the HOA.” There is no current justiciable controversy as to whether
the hypothetical claims alleged in Panorama’s hypothetical future suit are barred by the Settlement
Agreement.

4. Sixth and seventh claims — duty to defend and indemnify

These claims are premised on an alleged duty in the Settlement Agreement requiring
Panorama to defend and indemnify Hallier in “any subsequent litigation relating to defects that
were known 1o Defendant” at the time of the Settlement Agreement (49100, 108). Hallier asserts,
again based on “information and belief,” that Panorama disputes this alleged duty (id.).

Again, these claims are based on a future event, the “subsequent litigation” that has yet to
be filed. There can be no duty to defend or indemnify a suit that has not yet been filed, nor can
there be a current justiciable controversy regarding the duty to defend or indemnify such a non-
existent suit.

Notably, the Settlement Agreement expressly contemplates future suits by Panorama
against Hallier, as reflected by the release in the Settlement Agreement, which is limited to
“known” claims (§51). The fact that the parties recognized the potential for future litigation
pertaining to unknown defects is entirely inconsistent with the notion proposed by Hallier that

7of12
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Panorama would have some obligation to defend and indemnify Hallier in connection with such a
future suit.!

5. Conclusion

Again, an action seeking declarations of the rights and obligations of the parties based upon
factual circumstances that do not yet exist is premature and not yet ripe for judicial intervention.
Cox v. Glenbrook Co., 78 Nev. 234, 371 P.2d 647 (1962). Because Hallier's claims for declaratory
relief” are based on a yet-to-be filed future suit by Panorama against Hallier, they should be
dismissed.

C. AFFIRMATIVE RELIEF ~ HALLIER’S CLAIMS FOR AFFIRMATIVE RELIEF ALL
FAIL BECAUSE HALLIER HAS FAILED YO ALLEGE ANY (1) ACTIONABLE
CONDUCT BY PANORAMA, OR (2} ANY RESULTING DAMAGE

1. Introduction

It is elemental that one asserting a cause of action for affirmative relief must assert a
cognizable cause of action — i.¢., actionable conduct by the defendant and damages resulting from
the defendant’s conduct. Here, Hallier has asserted three claims for affirmative relief, none of
which are actionable.

2. Third claim — failure to comply with NRS 40.600 et seq.

Hallier alleges that Panorama’s Chapter 40 notice failed to comply with the requirements
contained in NRS 40.645 (49 82, 83, 84, 85), and that it has been denied its “statutory rights under
NRS 40.6472” (49 86, 87, 88), requiring it “to retain the services of Bremer, Whyte, Brown &
O’Meara LLP to bring this action” (] 90).

However, Chapter 40 does not provide a right of action for defective notice. Instead,
Chapter 40 offers recourse to a party if “a claimant commences an action” after failing to comply
with noticing requirements. (NRS 40.647(2)(a) and (b), italics added.) And, again, Panorama has

not commenced an action subsequent to its Chapter 40 notice, Filing a Chapter 40 notice is not

! In fact, the indemnity provision in the Settlement Agreement is typical of the indemnity provisions inserted in
setilement agreements involving construction defect suits brought by HOAs. The HOA will typically agree to
indemnify the developer for claims by third parties, such as homeowners or the HOA’s insurer, not claims brought
by the HOA itself. The whole concept of indemnity is that the indemnitor has agreed (o protect the indemnitee from
claims by third parties not claims brought by the indemnitor.

8of 12
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actionable, even if the notice is defective. And, because Hallier has a remedy for any defective
notice if and when Panorama files suit, it was not required “to retain the services of Bremer, Whyte,
Brown & O’Meara LLP to bring this action” — and has therefore sustained no damage other than
self-inflicted damage.?

According to Hallier, every builder who is served with a Chapter 40 notice, alleged to be
defective, has an immediate right of action against the property owner upon the conclusion of the
Chapter 40 proceeding. However, serving a defective Chapter 40 notice is not actionable under
Nevada law, and Hallier has alleged no damage resulting from the allegedly defective notice.

3. Fourth claim — suppression of evidence/spoliation

The Nevada Supreme Court has “decline[d] to recognize {that} an independent tort exists
for spoliation of evidence regardless of whether the alleged spoliation is committed by a first or
third party™. Timber Tech Engineered Bldg. Products v. The Home Ins. Co., 118 Nev. 630,55 P.3d
952 (2002). Moreover, Hallier fails to articulate a cognizable negligence claim for spoliation. Such

a claim would regquire the allegation the Panorama owed a duty to Hallier to preserve evidence. Jd.

- In the instant action, neither the allegation nor the duty exists.

Hallier’s allegations regarding spoliation consist, in their entirety, of the following:

92. Plaintiffs are informed and believe, and thereon allege that Defendant
and/or its agents have intentionally suppressed and/or destroyed evidence
relating to Defendant’s claims against Plaintiffs and/or Plaintiffs® defenses
fo such claims with the intent to harm Plaintiffs, or Defendants negligently
lost or destroyed such evidence. [Italics added.}

Having alleged that the prior Chapter 40 proceeding has been concluded (§21), and having
failed to allege that Panorama has since filed suit against Hallier, there are no pending “claims” by
Panorama against Hallier in which the allegedly destroyed evidence could be used as a defense.
Accordingly, Hallier has failed to allege any damage resulting from the alleged spoliation, for
which no independent tort claim exists; nor have they alleged the elements of a negligence claim

for spoliation, for which no duty to preserve presently exists.

2 The fact that Hallier retained attorneys in the Chapter 40 pre-litigation proceeding was not because the
notice was defective, but because the notice was served; Hallier would have retained attorneys to respond
to the Chapter 40 notice whether the notice was defective or not.
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1 4. Fifth claim — breach of contract
2 To state a legally sufficient claim for breach of contract, “[ujnder Nevada state law, the
3 | plaintiff ... must allege (1) the existence of a valid coniract; (2) a breach by the defendant; and (3)
4 | damage as a result of the breach.” Saini v. Int’l Game Tech., 434 F. Supp. 2d 913, 919-20 (D. Nev.
5 2606).
6 Here, Hallier’s breach of contract claim is premised on two alleged promises made by
7 || Panorama in the Settlement Agreement: (i) “that it would not bring any other claim, action, suit or
8 || proceeding against {Hallier] ... regarding the matters settled, released and dismissed in the Prior
9 I Litigation™; and (i1) to defend and indemmnify Hallier “with respect to any litigation related to
10 || defects that were known to [Panoramal” at the time of the Settlement Agreement (195). |
11 As to the first of these promises, Hallier neglects to identify either (a) which matters were
12 {| settied, released and dismissed in the Prior Litigation, or (b) which settled, released and dismissed

13 || matter Panorama has brought a claim, action, suit or proceeding upon. Hallier is unable to set forth
14 || sufficient facts upon which to allege a breach of this promise because, in fact, no such facts
15 I presently exist.

16 Moreover, while Hallier neglects to plead the language in the Settlement Agreement that
17 || allegedly comprises this promise, it does plead language from the agreement that negates this
18 | alleged promise. That is, Hallier pleads the language of the release in which Panorama only agreed
19 || to release “known” claims (g51), thus demonstrating that the Settlement Agreement expressly
20 || contemplated that Panorama would bring a future “claim, action, suit or proceeding against”
21 || Hallier.

22 _ As to the second alleged promise, that Panorama would indemnify Hallier “with respect to
23 || any litigation,” Hallier has not alleged that the promise was breached. There is no allegation of
24 || any “litigation” that has been filed, or that Panorama has refused to defend or indemnify Hallier in
25 || any such “litigation.”

26 And, in either case, Hallier has not alleged any damage resulting from the alleged breach

27 I of these alleged promises.
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5. Conclusion

Hallier asserts, in essence, (i) that the giving of notice by a property owner to a builder
pursuant to Chapter 40 gives rise to a right of action by the builder against the property owner for
damages; (ii) that a builder may sue a property owner for spoliation of evidence, even though there
is no pending clatm in which the allegedly destroyed evidence would be relevant; and (iii) that a
plaintiff who settles a case pursuant to a release for “known” claims only, may be sued for
breaching the settlement agreement by pursuing previously wnknown claims. These assertions are
not only ludicrous on their face, but do not allege any actionable conduct or resulting damage.

CONCLUSION

Based upon the foregoing Memorandum of Points and Authorities, the papers and
pleadings on file herein, and any arguments presented at the hearing of this Motion, Panorama
respectfully requests that this Court enter an order dismissing the Complaint, and for other such

relief as the Court deems reasonable and proper.

Dated: December 7, 2016 LYNCH HOPPER, LLP

By: 7:};3' G l/,/

ﬁanus I. Lynch, Eéé;

Nevada Bar No. 4515

Charles “Dee” Hopper, Esq.

Nevada Bar No. 6346

1210 8. Valley View Blvd., Suite 208
Las Vegas, Nevada 89102
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I CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 7% day of December, 2016, a copy of the

(VS e

foregoing, MOTION TO DISMISS COMPLAINT, was served to the following individuals and/or

4 || entities by e-file service only:

Ln

BREMER WHYTE BROWN & O°'MEARA LLP
Peter C. Brown, Esq.

Darlene M. Cartier, Esq.

1160 N, Town Center Drive

Suiie 250

Las Vegas, NV 89144

e~ O

10 ,

re M._,_w——_,#—”;m._,_‘_
. ™ - [
By: S

y }
11 for Lynch Hopper, LLP
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1 | PETER C. BROWN, ESQ. % 4 S

4 Nevada State Bar No. 5887
2 i DARLENE M. CARTIER, ESQ. CLERK OF THE COURT
Nevada State Bar No, 8775
3 IBREMER WHYTE BROWN & O'MEARA LLP
1160 N. TOWN CENTER DRIVE
4 ;SUITE 250
LAS VEGAS, NV §9144
5 i TELEPHONE: (702) 258-66065
FACSIMILE: (702) 258-6662

6 | phrownigbremerwhyte.com
i deartier@hbremerwhiyte.com
7 |
3 Attorneys for Plainiils,
8 R LAURENT HALLIER; PANORAMA TOWERS [, LLC,;
l PANORAMA TOWERS IMEZZ, LLC; and M.J. BEAN
G HCONSTRUCTION, INC,
10 DISTRICT COURTY
11 CLARK COUNTY, KEVADA
12
13 {LAURENT HALLIER, an individual; y Case No. A-16-744146-D
PANORAMA TOWERS I, LLC, a Nevada Yy Dept. XX
14 § imited Hability company; PANORAMA )
STOWERS IMEZZ, LLC, a Nevada limited y PLAINTIFFS® OPPOSITION TO
15 § Lability company; and M.J. DEAN 3 DEFENDANT PANORAMA TOWERS
CONSTRUCTION, INC., a Nevada Corporation, )} UNIT OWNERS ASSOCIATIONS
i6 | Y MOTION TO DISMISS COMPLAINT
| Plaintiffs, )
17 }
| V3. )
18 )
| PANORAMA TOWERS CONDOMINIUM }
19 { UNIT OWNERS® ASSCOCIATION, a Nevada }
non-profit corporation, }
24 )
Defendant. )
73 ) T — )
22 § COMES NOW Plaintiffs LAURENT HALLIER; PANORAMA TOWERS I, LLC,

23 | PANOCRAMA TOWERS I MEZL LLC; and MLJ. DEAN CONSTRUCTION, INC,, by and thmughz
24 :étheir attorneys of record, the law firm of Bremer, Whyte, Brown & O’Meara LLP, and hereby bring
25 their Opposition (“Opposition”) to Defendant Panorama Towers Unit Owners Association’s

26 § Motion to Dismiss Complaint.

|
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Drated: January 4, 2017

BRERIER WHYTE BROWN & i}

OPEARA LY

1480 N. Town Couisr Dive |

Sulle 250
Les Vagas, WY 38144
702 258-6888

This Opposition is made and based upon the pleadings and papers on file herein, the.,

following Memorandum of Points and Authorities in support thereof, the Affidavit of Peter C.}
Brown, Esq., the Affidavit of Rachel Bounds, and any and all evidence and/or testimony accepted

by this Honorable Court at the time of the hearing on this Motion.

BREMER WHYTE BROWN & O'MEARA LLP

NN

eter C. Brown, Esq.
Nevada State Bar No. 5887
Darlene M. Cartier, Esq.
Nevada State Bar No, 8775
Attorneys for Plaintitls,
LAURENT HALLIER; PANORAMA
TOWERS L, LLC; PANORAMA
TOWERS IMEZZ, LLC; and M.J. DEAN
CONSTRUCTION, INC.
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AFFIDAVIT OF RACHEL BOUNDS o
IN SUPPORT OF PLAINTIFES' (BUILDERS') OPPOSITION TO DEFENDANT
PANORAMA TOWERS UNIT OWNERS ASSOCIATION S MOTION TO DISMISS
— COMPLAINT
{STATE OF NEVADA )
| )88,
§ COUNTY OF CLARK )
{1, RACHEL BOUNDS, being first duly sworn according to law, deposes and says:
1. 1 am a paralegal at the law firm of Bremer, Whyte, Brown & O’Meara, LLP.

i Dismiss Complaint.

g
i

i

i of Occupancy as “Building Final.”
27§

SREMER WHYTE BROWN &)
O'REARA LLP ;
1IB0 N Towm Canter Diive
Sulin 280
Loy Vogas, Y 2144
Y02} 25859485

2. Bremer, Whyte, Brown & O’Meara, LLP, is counsel for Plamtiffs, LAURENT
HALLIFER; PANORAMA TOWERS I, LLC;, PANORAMA TOWERS | MEZZ, LLC: and M.J.
DEAN CONSTRUCTION, INC. (hercinafter collectively referred to as “Builders”) in the above

captioned-matter,
3. I have personal knowledge of the facts set forth herein, and if called to testify, I

could competently do so.

4, This Affidavit is submitted pursuant to EDCR 2.21, in support of Plaintiffs’

{Builders™y Opposition to Defendant Pancrama Towers Unit Owners Association’s Motion to

-

5. On December 29, 2016, 1 spoke with Jeremy Johnson, a record technician with the
Clark County Building Department to obtain any Certificates of Occupancy, Notices of
Completion and Final Inspection documents relating to two residential towers in the Panorama |
Towers Condominiums project, located at 4525 Dean Martin Drive, Las Vegas, Nevada (“Tower
3I”‘} and 4575 Dean Martin Drive, Las Vegas, Nevada (“Tower I1”) (hereinatter together referred to

as “the Project”).

6. Mr. Johnson informed me that Clark County does not issue Notices of Completion |
or a Final Inspection report. Rather, a once a building passes final inspection Clark County issues

a Certificate of Occupancy, and the date of final inspection of a building is listed on the Certificate

17
28
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i 7. My, Johnson also informed me that the Certificates of Occupancy for the Project |

2§ were available on the Clark County web site.

3 . : , : o .
8. Following my discussion with Mr, Johnson, Mr. Johnson sent me e¢-mail
4 : . , . L
| correspondence, with an atiachment containing instructions on how to obtain the Certificates of |
5 ' :i
Occupaney for the Project.
6 :
. i g, Attached as Exhibit “1” is a true and correct copy of the e-mail and instructions |
L B
" E received from Mr. Johnson.
s
9 10. I followed the instructions provided by Mr. Johnson and I downloaded the

10 ?Certi'ﬁcates of Occupancy for the Project from the Clark County web  site, at
il http://www.clarkcountynv.gov.
12 11.  The Certificate of Occupancy issued by Clark County for Tower I of the Panorama

13 Towers Condominiums, located at 45235 Dean Martin Drive, is dated January 16, 2008, aa,ndé

i4 identifies the date of Building Final as March 16, 2007.
15 | 12, Attached as Esxhibit “2” is a true and correct copy of the Certificate of Occupancy;:
16 § for Tower I, obtained from the Clark County website,
17 13, The Certificate of Occupancy issued by Clark County for Tower I of the Panarama;.
18 § Towers Condominiums, located at 4575 Dean Martin Drive, t9 dated March 31, 2008, and
19 | identifies the date of Building Final as July 16, 2007.

24 14.  Attached as Exhibit “3” is a true and correct copy of the Certificate of ()ccupancy:

21 | for Tower 11, obtained from the Clark County website.
22 § FURTHER YOUR AFFIANT SAYETH NAUGHT
] -""s} \ ; w..\_ *

Rachel Bounds
e 2017,
D iR TCRYSTAL WILIAMS
5 {&\ é\ otary Public-State of Nevads §
| > N 33T §\§\ N APPT NO. 141354881 &
27 Notdf\e Public in ,;md for §whﬁ‘f‘“’ M‘f App. Sapires March B4, m_a-%
\“\\“\\mmxm\\\mm N vt e I -\-w.‘.‘
§ County of Clark, State of Nevada
28
BREMER WHYTE BROWN &
OMEARA LLP 4
1180 d. Town Cenier Drive

Suite 25C
Las Vegas, NV 89144
{702y 253-8985
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AFFIDAVIT OF PETER €. BROWN, ESQ.
INSUPPORT OF PLAINTIFER (BUILDERS OPPOSITION TQ DEFENDANT
PANORAMA TOWERS UNIT OWANERS ASSOUIATION'S M{}i ION TG i}i‘ﬁlih‘a
COMPLAINT

I STATE OF NEVADA )

iss.
COUNTY OF CLARK 3

I, PETER C. BROWN, ESQ., being first duly sworn according to law, deposes and says:

; 1. 1 am a Partner at the law firm of Bremer, Whyte, Brown & O’Meara, LLP, and [ am
in good standing and licensed to practice law in the State of Nevada. _
2. Bremer, Whyte, Brown & O’Meara LLP, is counsel for Plaintiffs Laurent Hallier;

| Pamrama Towers I, LLC; Panorama Towers 1 Mezz, LLC and M.J. Dean Construction, Inc.

| (hcremdia,@r collectively “Builders™), in the above captioned-matter,

| 3. I have personal knowledge of the facts set forth herein, and if called to testidy, I

| could competently do so. |
4, This Affidavit is submitted pursupant to EDCR 2.21, in support of Plamtfls’

(Builders’) Opposition (“Opposition”) to Defendant Panorama Towers Unit Owners Association’s

(“Associa’ai&n”} Motion to Dismiss Complaint.
| 5. On September 9, 2009, the Association filed a Complaint for construction dei’ects;
5' against Builders PANORAMA TOWERS I, LLC and PANORAMA TOWERS I, LLC, entitled
:Pamrama Towers Condominium Unit Owners' Association v. Panorama Towers 1, LLC, et al,

(Eighth Judicial District Court, Department XXII, Case No. A-09-598902) (hereinafter referred to

a3 “the Prior Litigation™). On January 17, 2011, the Association filed an Amended Complaint in

{the Prior Litigation, naming Builders M.J. DEAN CONSTRUCTION, INC. and others as

additional defendants.

6. The parties in the Prior Litigation reached a secitlement, and the terms of the;'
settlement were set forth in writing in a Confidential Settlement Agreement and Release|

(hereinafier “Settlement Agreernent”),

EE 7. A true and correct copy of the Settlement Agreement in the Prior Litigation has been|

:iprovided to the Court in camera, concurrently with the filing of Builders’ Opposition. The|

5
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 Settlement Agreement shall be refercnced as Exhibit “4” in this Opposition,

8. On or about February 24, 2016, the Association, through its counsel, separately
u served Laurent Hallier (the principal of Panorama Towers I, LLC) and M.J. Dean with a “Notice to |
| Coniractor Pursuant to Nevada Revised Statutes, Section 40.645” (“Chapier 40 Notice™), Otheré
than the addressee’s name, the Chapter 40 Notices served on Mr. Hallier and M.J. Dean are thegf;
same, |

9. Attached as Exhibit “5” is g true and correct copy of the Association’s Chapter 40

sj Notice dated February 24, 2016,
10, The Association’s Chapter 40 Notice alleges defects and damages involving: (1)
residential tower windows, (2) residential tower fire blocking; (3) mechanical room piping; and (4)}

SeWwer piping.

| 11.  On or about March 24, 2016, Builders, via their experts, visually inspecied the
defects alleged in Defendant’s Chapter 40 Notice. |

12.  During Builders’ March 24, 2016, inspection, Builders observed that the majority 0:1’55
the allegedly defective (i.e. corroded) mechanical room piping had been removed and repiaced;;

prior to Builders’ inspection. The Association did not provide notice to Builders of the allegedly|

defoctive mechanical room piping prior to the removal and replacement of this piping, including,

i

ébut not limited to, a Chapter 40 Notice.
13, During Builders” March 24, 2016, inspection, Builders also became aware that the_
_éﬁliegediy defective sewer piping had also been repaired prior to Builders” inspection, Thc:r
EII;AAssocia‘i:iem did not provide notice to Builders of the allegedly defective sewer piping prior to this
:§5repair work being performed, including, but not limited to, a Chapter 40 Notice.

i4, On March 29, 2016, Builders sent correspondence o the Association (via I'E‘s

counsel) requesting information and documents relating to (1) the sewer line defect allegations

;;Hﬁ?identiﬁed in the Association’s Chapter 40 Notice, including the date of occurrence and date of}

repair of the alleged defects, and requesting the current location of any sewer line materials that
were removed and replaced as part of the Association’s repair; and (2) the mechanical room piping

é,defect allegations identified in the Association’s Chapter 40 Notice, including the date when the

1182 R Town Conier Drive 6

Sulte 256
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allegedly corroded pipes were replaced, the date the ::*:f:?f-_;_‘;:aii’i‘- work was gzpaffi-‘if.‘{:s'rﬁ:ttﬁsi; the identity of the
contractor{s) who performed the repair work, and ai&awqucbﬂm&ﬂm Association confinm whether
Association did not respond to Builders” March 29, 2016 correspondence. |
15, Attached as Eshibit “6” is a true and correct copy of Builders’ March 29, 2016?
correspondence to the Association.
18, On April 29, 2016, Builders sent follow up correspondence to the Association (viaé

its counsel) again requesting the Association promptly provide information and documents|

requested in Builders’ March 29, 2016 correspondence. Builders requested a response from the

Association no later than May 3, 2016, However, the Association did not respond to Builders’
lg April 29, 2016 correspondence.

17.  Attached as Exhibit *“7” is a true and correct copy of Builders® April 29, 2016
correspondence o the Association.
| 18, On May 24, 2016, Builders served the Association with Builders’ Response to the |
Association’s Chapter 40 Notice, :
| 9. On September 26, 2016, Builders and the Association participated in a pre-litigation
i mediation regarding the claims and defects included in the Association’s Chapter 40 Notice, as

H required by NRS 40.680, but were unable to reach a resolution. As a result, the mandatory pre-

litigation process concluded.
!¥ 20. At the pre-litigation on September 26, 2016, Builders tendered their defense andéé
indemmity to the Association pursuant to the terms of the Settlemnent Agreement. |

21, Attached as Exhibit “8” is a true and correct copy of Builders’ tender of defense;
and indemnity, dated September 26, 2016, |

22. On November 28, 2016, the Association provided its response to Builders’ {ender 01

e g

t defense and indemnity, wherein it declined to defend and/or indemnify Builders.

23, Attached as Exhibit “9” is a true and correct copy of the Association’s November
2:28, 2016 correspondence, declining to defend and/or indemnify Builders.

| 24. On February 24, 2015, the Nevada Legislature enacted the Homeowner Pmtectianéz

7
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1§ Act of 2015 {(aka Assembly Bill 125) (hercinafier referred to as “AB 1257), which amended

2 § Chapter 40 and the statute of repose for bringing a construction defect claim.

Lad

25.  Attached as Exhibit “10” is a true and correct copy of AB 125,
26. As of the date of the filing of this Opposition, Builders have incurred atforney’s fees
in the amount of $28,232.00. This figure does not include additional attorney’s fees that will be
incurred to prepare for and 1o attend oral arguments on the Association’s Motion to Dismiss,

27. As of the date of the filing of this Opposition, Builders have incurred legal costs, |

~N W e

3 including but not limited to, court filing fees in the amount of $2,910.45.

G | 28.  As of the date of the filing of this Opposition, Builders have incurred mediator feesé
10 in the amount of §3,714.59. |
11 29,  As of the date of the filing of this Opposition, Builders have incurred expert fees in
12 i the amount of $2,065.30,
13 30.  As of the date of the filing of this Opposition, the Association has not withdrawn its

14 § Chapter 40 Notice to Builders. As a result, Builders will continue to incur aitorney’s fees, legal)

15 §costs, expert fees and other fees and costs as a result of the Association’s claims against Builders,

16 { including but not limited o, costs to defend themselves against these claims and/or to pursue third-

17 § party claims against other potentially responsible persons or campanies‘

8 ] FURTHER YOUR AFFIANT SAYETH NAUGHT

,_5 CE‘:’SML W!LLEMV‘ES
wNotary Public-State of Nevsda
X APPT. RO, 1412548641

| Netmv i}ubhc in and tor ey
24 § County of Clark, State of Nevada | 0N tay Ao, Expires March 04, 2013
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2L ANTRODUCTION

3 Although entitled “Motion to Dismiss Complaint” (hereinatfter “Motion”), the Association;

4 {is asking this Court to consider matters outside of the Motion. As a result, the Cowrt should trea‘ié

5 § Association’s Motion as a Motion for Summary Judgment and not a Motion to Dismiss, AS:;
& ]d.iscusscd in detail below, the Association’s Chapter 40 claim against Builders is improper for;
7 | multiple reasons. Builders have sustained damages as a result of the Association’s improper|
8 I Chapter 40 claim as well as the Association’s breach of the Settlement Agreement in the Prior
9 éLitigation involving the same claims alleged in the Association’s Chapter 40 Notice.
i0 Builders’ Complaint is proper and meets the requisite elements for declaratory relief, As

11 {result, whether the Court analyzes the Association’s Motion under NRCP 12(b)(5) or NRCP 56{c},

12 § the Association’s Motion is premature and should be denied, and Builders should be permitted to

13 I pursue the claims alleged in their Complaint on the merits.

14 { L FACTUAL BACKGROUND

5 A, TheProject

16 This case involves alleged construction defects at two towers in the Panorama Towers

17 | Condominiums project, located at 4525 Dean Martin Drive, Las Vegas, Nevada ("Tower [7) ancié.
I8 i 4575 Dean Martin Drive, Las Vegas, Nevada (“Tower 11} (hereinafter together referred to as “the|
19 § Project”). Plaintiffs, Laurent Hallier and Panorama Towers I, LLC (hereinafier together referred to
20 a% “Developer”™), were the owner and developer entities for the Project, and Plantiff M.J. Dean%

21 § Construction, Inc. (“M.J. Dean”) was the Project’s general contractor. Laurent Hallier, Panorama

22 :ér'I‘owers i, LLC and M.J. Dean shall hereinafter be collectively referred {o as “Builders.”
23 The Clark County Building Department issued a Certificate of Occupancy for Tower I;
24 ; 52:(4525 Dean Martin Drive) on January 16, 2008, (Exhibit “27)  The Clark County Bui’iding:é
252 Department issued a Certificate of Occupancy for Tower I (4575 Diean Martin Drive) on Marchg.
26§31, 2008, (Exhibit “3”).
27*!///
28 H

Les Vegas, 1Y 30144 |
703} 2585638
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B. Prier Litigation

On September 9, 2009, the Association filed a Complaint for construction defects against”;

iPancarama Towers [, LLC and Panorama Towers I, LLC, entitled Panorama Towers Cfmdaminium;
Unir Owners’ Association v. Panorama Towers I, LLC, el af. {Eighth Judicial District Caurt,?f
EDep(‘:3.1ﬂt1t*n.(-:11t KX, Case No. A-09-398902-13) (hereinafter referred to as “the Prior Litigation™). On

t January 17, 2011, the Association filed an Amended Complaint in the Prior Litigation, naming M.J.

t; Dean Construction, Inc. and others as additional defendants. The Association was represented n
the Prior Litigation by the law firm of Feinberg Grant Mayfield Kaneda & Lt
The parties in the Prior Litigation reached a settlement, and the terms of the settlement were

set forth in writing in a Confidential Settlement Agreement and Release (hereinafter “Settlement |

Agreement”). {Exhibit “4”; submitied to the Court /n camerq). The Seltlement Agreement

] provides that “...the Agreement may be disclosed and shall be deemed admissible as may be'_:
necessary to enforce the terms hereof...” (Exhibit *4”; p. 7, #8.).
On January 19, 2012, the Court entered an Order based on the stipulation of counsel and the |

parties, ordering all claims against Panorama Towers [, LLC, M.J. Dean Construction, Inc. and

u others in the Prior Litigation be dismissed with prejudice. Notice of Entry of the Order dismissing |
the Prior Litigation against Panorama Towers I, LLC, M.J. Dean Construction, Inc. and others,
with prejudice, was entered on January 23, 2012,

., The Asseciation’s Chapter 40 Netice

;I On or about February 24, 2016, the Association, through its counsel, served Builders with al
s
“Notice to Coniractor Pursuant to Nevada Revised Statutes, Section 40.645” (hereinafter “Chapter
5;40 Notice™), (Exhibit “57). The Association’s Chapter 40 Notice alleges defects and damages|

éfinvolving: (1) residential tower windows, (2) residential tower fire blocking; (3) mechanical room

“prpmg, and {(4) sewer piping.
.E On or about March 24, 2016, Builders inspected the defects alleged in the Association’s

Chapter 40 Notice. During Builders’ March 24, 2016, inspection, Builders observed that the

majority of the allegedly defective (i.e. corroded) mechanical room piping had been removed and !

|

frcpiaced prior to Builders’ inspection. The Association did not provide notice to Builders of the|

10
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H allegedly defective mechanical room piping prior to this removal and replacement of the piping,?
including, but not limited to, a Chapter 40 Notice. Duwring Builders” March 24, 2016, inspection,fz
Builders also became aware that the allegedly defective sewer piping had also been repaired priorfg

to Builders’ inspection. As with the repairs to the mechanical room piping, the Association did not

provide notice to Builders of the allegedly defective sewer piping prior to the repair work being

| performed, including, but not limited to, a Chapter 40 Notice.
On March 29, 2016, Builders sent correspondence to the Association reques‘(ingf
information and documents relating to (1) the sewer linc defect allegations identified in thé;:

Association’s Chapter 40 Notice, including the date of occurrence and date of reparr of the aiiegedé

defects, and requesting the current location of any sewer line materials that were removed and|
Ei replaced as part of the Association’s repair; and (2} the mechanical room piping defect allegations
identified in the Association’s Chapter 40 Notice, including the date when the allegedly corroded|
pipes were replaced, the date the repair work was performed, the identity of the coniractor(s) who

performed the repair work, and also requesting the Association confirm whether and where the|

removed mechanical room pipe materials have been stored for safekeeping. (Exhibit “6”). The

Association did not respond to Builders” March 29, 2016 correspondence,

On April 29, 2016, Builders sent follow up correspondence to the Association again

:grequesting the Association promptly provide the information and documents reguested in Builders’

March 29, 2016 correspondence. Builders requested a response from the Association by May 3,
;2016‘ (Exhibit “7*). However, the Association did not respond to Builders” April 29, 2016

’

correspondence,

On May 24, 2016, Builders served the Association with Builders’ Response to the

Association’s Chapter 40 Notice.*
On September 26, 2016, Builders and the Association participated in a pre-litigation

mediation regarding the claims and defects included in Association’s Chapler 40 Notice, as

51 Builders’ Response to the Association’s Chapler 40 Notice is identified as “Intended for Mediation and Settlement
l Purposes Only,” As a resuli, a copy of the Response has not been included as an Exhibit io Builders’ Opposition

i1
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|

required by NRS 40.680, but were unable to reach a resolution. As a result, the mandatory pre~f;
litigation process concluded.

3, Builders’ Tender of Defense and Indemnity to the Association

t[ At the pre-litigation mediation on September 26, 2016, Builders tendered their defense and
indemnity to the Association pursuant to the terms of the Settlement Agreement. (Exhibit 8”7},
;{'Jn November 28, 2016, the Association provided its response to Builders’ tender of defense and
Eindcmnity, wherein it declined to defend and/or indemnify Builders. {(Exhibit “9%). |

Hi. PROCEDURAL STATUS

On September 28, 2016, Builders filed a Complaint against the Association, asserting the
§ following claims for relief (1) Declaratory Relief — Application of AB 125; (2) Declaratory Relief
[ Claim Preclusion; (3) Failure to Comply with NRS 40.600 et seq.; (4) Suppression of’é
i FEvidence/Spoliation; (5) Breach of Contract; (6) Declaratory Relief — Duty to Defend; and (7))
Declaratory Relief - Duty to Indemmnify. In response, the Association filed the pending Motion to

Dismiss.

’E Discovery has not commenced and no trial date has been set.

IV,  LEGAL AUTHORITY

A, Nevada Role of Civil Provedwre 12005

Rule 12(b) of the Nevada Rules of Civil Procedure governs the presentation of a defensive

i motion, and provides in relevant part:

claim for relief in any pleading, whether a claim, counterclaim, cross-
claim, or third-party claim, shall be asserted in the responsive
pleading thereto if one is reguired, except that the following defenses
may at the option of the pleader be made by motion: ... (5} failure to
state a claim upon which relief can be granted... I, on a motion
asserting the defense numbered (5) to dismiss for failure of the
pleading to state a claim upon which relief can be granted, matters
outside the pleading are presenied fo and not excluded by the
court, the motion shall be treated as ene for summary judgment
and disposed of as provided in Rule 36, and all parties shall be
given reasonzble opportunity to present all material made
pertinent to such a motion by Rule 56.

‘ (b} How Presented. Every defense, in law or fact, to a

f{iiimphasis added).

iy

The standard of review for a dismissal under NRCP 12(b)(5) is rigorous as this court mast?

12
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construe the pleading liberally and draw every fair intendment in favor of the {nen—mﬁving}
.party]‘”‘ Vacation Village, Inc. v. Hitachi America, Lid., 110 Nev. 481, 484, 874 P.2d, 744, 746i
Hz(_ 1994) (emphasis added) (internal citations omiited). “The test for determining whether E,h@
allegations of a complaint are sufficient to assert a claim for relief is whether the allegations give;i
fair notice of the nature and basis of a legally sufficient claim and the relief requested.” Vacation

Village, Inc. v. Hitachi America, Lid., 110 Nev. 481, 484, 874 P.2d, 744, 746 (1994) (dismissal Qf

appellant’s complaint for failure to state a claim on which relief can be granted was error, because
the complaint gave fair notice to the respondent as to the nature and basis of a legally sufficient

claim: and the relief requested).

Thus, & motion to dismiss should not be granted unless it appears to a certainty that the |
 plaintiff is not entitled to relief under any set of facts, which could be provided in support of the
E: plaintiff’s claim. See Zalk-Josephs Co. v. Wells Cargo, Inc., 81 Nev, 163, 400 P.2d 621 (1965);5_
ﬁdg*m v, Wagner, 101 Nev. 226, 669 p.2d 110 (1985); see also, Tahoe Village Hf;vmfa’m«wfee*mé
Assoezaz‘mn v. Douglas County, 106 Nev, 660, 799 P.2d 556 (1993). |

B. Nevada, Rule of Civil Procedure 56(¢}

!; Nevada Rule of Civil Procedure 36{(c) provides in pertinent part that,

. judgment sought shall be rendered forthwith if the pleadings,
depo'«mmm answers {0 inferrogatories, and admissions on file,
together with the affidavits, If any, show H&i thiere 18 no ;E\mume
issue as to any material fact and that the moving party is entitied to a
judgment as a matter of law.

The governing legal standard for summary judgment motions is set out in Wood v. Safeway,
“ fac., 121 Nev. 724, 730 (2005). In Safeway, the Court referred approvingly to prior holdings ‘matéé
iwhen reviewing a motion for summary judgment, the evidence, and any reasonable inferemcesfﬁ
idrawn from it, must be viewed in a light most favorable o the non-moving party.
| In setting forth the new standard, the Court stated:

u We now adopt the standard employed in Liberty Lobby, Celotex, and
Matsushita, Sumamary judgment is appropriate under NRCP 56 when
the pleadings, depositions, answers to interrogatories, admissions,
and affidavits, if any, that are properly before the court demonstrate
that no genuine issue of material fact exists, and the moving party
is entitled to judgment as a matier of Jaw. The substantive law
i conirols which factual disputes are material and will preclude
13
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summary judgment; other factual disputes are irrelevant. A factual
dispute is genuine when the evidence is such that a rational trier
of fact could return a verdict for the nonmoving party.

Id. at 1031 (emphasis added; internal citations omutied).

Summary judgment should only be entered against a party who, after adeguate time for

discovery, fails to make a showing to establish the existence of an element on which that party will
bear the burden of proof at trial. See Celotex Corp. v. Catrett, 477 U8, 317, 322, 106 $.Ct. 2547,
2552 (1986).

(Given that the Association’s Motion is asking this Court to consider matiers ouiside of theé
pleadings (i.e. terms of the Settlement Agreememf the Court should treat the Association’s MotionE::
as a Motion for Summary Judgment, not a Motion to Dismiss. No discovery has taken place in this
case. In addition, genuine issues of material fact exist, including but not limited to, whether tha
claims asserted by the Association in its Chapter 40 Notice were released in the Prior Litigation, |
Omn that basis alone, the Association’s Motion must be denied. |

¢, Assembly B 128

On February 24, 2015, the Nevada Legislature enacted the Homeowner Protection Act of|

2015 (aka Assembly Bill 125) (hereinafier referred to as “AB 1257). (Exhibit “107).  AB 125

resulted in significant changes to Chapter 40, including but not limited to, the requirements for a

Chapter 40 Notice, prevents a homeowner’s association from bringing claims not involving}
common areas, and also modified the timeframe for brining construction defect claims.

D, TheSix-Year Statute of Repose

AR 125, Section 17, amended NRS 11.202(1), abolishing the previously applicable statutes

'é;@f limitation and shortening the statute of repose for all claims to six (6) years from the date of|

i substantial corapletion of an improvement:

NRS 11.282 Actions for damages for injury or wrongiul death
caused by deficieney in construction of improvements fo real

% The Association is asking this Court to consider certain terms in the Settlement Agreement m support of the

i arguments in its Motion, including that the Settlement Agreement purportedly contemplates future saits by Panorama
{ Towers against Hallier, and that Builders’ claims relating to the indemoity provision are inconsistent with the

 Settlement Agreement. (Motionp. 7, 0. 25-p. 8§, In. 2.

14
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property.
1. No aghior mey *m:;: gommenced against the owher, uuupm o

2 any  person put{}rmmg ar ii,mmhnw the  design, planning,
Hilpuﬁ*i‘d{}i‘l ar observatign of wnm uction, or the LGH’*«H unmm of an
3 improvement to real property more than & wvears after the
substantial completion of such an mipmwmmis, for the reeovery
4 3 of damages for:
5 {x) ‘m}* deficiency in the design, planning, supervision or
5 4 observation of construction or the construction of swh an
improviment; or
& (b} Emnw to real or personal property caused by any such
| deficiency ..
7
i * %
8|
i NRS 11.202 (emphasis added).
9 z
| Pursuant io AB 125, Section 21{5) and Section 22, the six-vear statute of repose applies|
10
retroactively to actions in which substantial completion of the improvement to real property]
i1 :
occurred before the effective date of the Act (1.e. February 24, 2015). (Exhibit *18,” p. 25
12
Statutes of repose and statutes of limitation are different and are sometimes confused. Inj
 discussing the difference between the statutes of repose and the statutes of limitation, the Nevada
14§ |
i: Supreme Court has stated:
15
g Statutes of repose bar causes of action after a certain period of time,
16 regardless of whether damage or an injury has been discovered.
| In contrast, "statutes of limitation” foreclose suits after a fixed period
17 of time following occurrence or discovery of an injury.
§G&H Assoc. v. Ernest W. Habn, Inc., 113 Nev, 265, 271; 934 P.2d 229, 233 (1997) (internal
94 . . o , Cy -
i citations omitted) (emphasis added). In other words, a statute of repose sets an outside time limit,
20 : | o | o
after which a claim for construction defects may not be brought. /d  “Therefore, in addition to
21 . . . .
proving the elements of the cause of action, a plaintiff must also prove that the cause of action was|
22 §
i  brought within the time frame set forth by the statute of repose.” Id.
23§ e . é
| Although a statute of limitation is generally considered “procedural,” a statute of repose
24§ . o o : .
defines a “substantive” right “based on a legislative balance of the respective rights of potential
258 R | _
i plaintiffs and defendants.” Albano v. Shea Homes L.P., 2127 Anz, 121, 127, 254 P.34 360, 366
TG | :
- f;@@l 1}, Thus, a statute of repose is not subject to “equitable tolling” and bars all suits brought after
27§ W . . . . z
{the statutory timeframe has expired, even if the period ends before a plamtiil has suffered or
28
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became aware of a resulting injury.
E. Date of Substantisl Completion
“Inn determining when a cause of action accrues for purposes of a statute of repose, most
jurisdictions, including Nevada, have concluded that the time limits set forth in a statute of repose |
i commence at the time of substantial completion of the building and not at the time of
discovery of an injury.” G&H Assoc. v. Ernest W. Hahn, fnc., 113 Nev, 265, 271, 934 P.2d 229,‘
§233 (1997, Tahoe Village Homeowners Association, v. Douglas County, 106 Nev. 660, 663, 799
p.2d 566, 558 (1990); Alsenz v. Twin Lakes Village, Inc., 108 Nev. 1117, 1121, 843 P.2d 834, 8§36
(1992); see also Lamb, v. Wedgewood South Corp., 302 S.E.2d 868, 873 (N.C. 1983); Texas Gas
Exploration v. Fluor Corp., 828 S.W.2d 28, 32 (Tex. Ct. App. 1991) (emphasis added).
NRS 11.2055 provides that in actions for damages caused by alleged construction defects,
the date of “substantial completion” of an improvement fo real property is determined as follows:
NRS 11.2055 Actions for damages for injury or wrongful death
caused by deficienéy iIn construction of iniprovements to real
property: Deternrination of gﬁ&isf of substantial conipletion of
'm!px*m*emeut {0 real proper 1.
1. Except as otherwise provided in subsection ¢ for the
purposes of this section and NRS 11202, the date of substantial
mm;ﬁe{zm of an improvement o real pra_:q#a:z t\,f shall be deemed to be
the date on which:
{a) The final building inspection of the improvement is
conducted;
| (b} A notice of completion 18 issued for the improvement; or
e {c} A certificate of ocoupancy is issued for the improvement,
whichever occurs later.

| 2. If none of the events described in subsection | occurs, the
date of substantial completion of an improvement to real property
must be determined by the rules of the common law,

(Emphasis added).
Iv. LEGAL ARGUMENT

Builders have sustained damages as a result of the Association’s improper Chapter 40 clamm

I as well as the Association’s breach of the Setilement Agreement in the Prior Litigation, including

}E

but not limited to attorney’s fees, expert fees and legal costs in excess of $36,900.00 (and
climbing). Builders properly seck recovery for these damages in their Complaint, and Nevada

permits such an action, whether by complaint, by counterclaim, or any other pleading permitted

i6
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1 funder NRCP 7.

2 A, Builders’ Reguest for ﬁwi;ammr} R&Exei is Proper

3 In 1929, Nevada enacted the Uniform Declaratory Judgments Act (NRS 30.010, e Seq}

4 (“UDIA”), which provides in relevant part;

g & ok
& | NRS 30.036 Scope. Courts of record within their respective
| jurisdictions shall have power to declare vights, status and other
7 legal relstions whether or net further i*ehet is or eould be
aimmeﬁ Noaction or procesding shall be open to ohipttion en the
8 erdnnd that & declaratory juddgment. or decreg iy praved for. The
: declarstion rhay: be oithe r atlirmative or negative iy form ..imi elfect;
9 and such deelarations shall have the tr:}:w and effest of a final
judgment or decree. (Emphasis added).
10
H MRS 30.040 Questions of constructien or validity of
i1 instruments, coniracts and statutes.
L. Any person interested under a deed, written coniract or
12 § other wrilings constituting a coniract, er whaese rights, status or
sther legal rfelaimns are. mw edd by oo statute, mumupai ordinance,
13 contraet or franchise, mav have determined sny gquestion ef
5! construciion or vahdii‘y arising under the mstmment stgtute,
14 | ordinance, contract or franchise and obiain a declaration of rights,
| status or other legal relations thereunder. (Emphasis added)
16 MRS 30.050 Contract may be construed befere or after
breach., A contract may be construed either before or after there
17 has been a breach thereof,
18 4
\ NRS 33.140 Construction. MBS 30,010 t0 30,160, inclusive, are
19 declared to be remedial; their purpeose is to setile and fo afford
\ relief from uncertainly and imsecurity with respect fo rights,
204 status and other legal relations; and are te be liberally construed
and administered. (Emphasis add@,d‘;
21
| The remedial policies served by the UDJA were described by the Nevada Supreme Court inj
228
jE@Kress v. Corey, 65 Nev. 1, 189 P.2d 352 (1948):
234
It was a defect of the judicial procedure which developed under the
24 3 common law that the doors of the courts were tnvitingly opened to a
| plaintiff whose legal rights had already been violated, but were
25 rigidly closed upon a party who did not wish to violate the rights of
another mor to have his own rights vielated, thus compelling him,
20 § where a controversy avese with his feiiam to run the risk of a
|§ violation of his fellow's rights or to wait until the anticipated
27 4 wrong had been done to himself before an adjudication of their
differences could be obtained. Thus was a penalty placed upon the
28 party who wished to act lawfully and in good faith ..
BREMER WHYTE BROW &/
o TG | Y
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The declaration has opened the shutters of the forensic camera much
wider (than the limits of equity jurisdiction) and admits to judicial
!E cognizance an entirely new group of interests, including aggrieved

persons who, being prospective defendants to ordinary actions,
were not theretofore perceived by the law until they were sued.
They were not allowed to imitiate proceedimgs. As already
observed, the disguietude and uncertainty of a prospective
defendant and obligor, like an alleged infringer of patents, the
covenantors of a building restriction, lessees equally with lessors,
justify judicial relief.”

Kress v. Corey, 65 Nev. 1, 35 ~ 38, 189 P.2d 352, 369 - 370 (1948).

In Kress v. Corey, the Court set forth the requirements generally necessary to qualify for a|
declaratory judgment: (1) there must exist a justiciable controversy (i.e. a controversy in which al
§ claim of right is asserted against one who has an interest in contesting it); (2) the controversy must
i be between persons whose interests are adverse; (3) the party seeking declaratory reliet must have a |
legally protectable interest in the controversy; and (4) the issue involved in the controversy must be
ripe for judicial determination. Kress v. Corey, 65 Nev. 1, 26, 189 P.2d 352, 365 (1948). Builders’

Complaint meets each of the elemenis necessary for declaratory relief relating to its First, Second,

E Sixih and Seventh Claims for Relief .

| 1. A Justiciable Controversy Exists Between Builders and the Association |

Pursuant to NRS 11.2055, the date of substantial completion of Tower I is January 1, 2008
éand the date of substantial completion of Tower I is March 31, 2008, (Exhibits “27 and”S”).f
Thus, under NRS 11.202(1) as amended by AB 125, the deadline for the Association 1o bring any|

action against Builders for construction defects (including a Chapter 40 claim) was notl more than}

| ;-si'x (6) vears following the dates of substantial completion — not later than January 1, 2014 fori

iTower I and not later than March 31, 2014 for Tower 1. Any claim afier these dates is barred by
ﬁgNevaﬁia law, regardless of when the alleged defect may have been discovered by the Association. |

V G&H Assoc. v. Ernest W, Hahn, Inc., 113 Nev. 265, 271; 934 P.2d 228, 233 (1997); Tahoe Village

v Twin Lakes Village, Inc., 108 Nev. 1117, 1121, 843 P.2d 834, 836 (1992); see also Lamb, v.;
{ Wedgewood South Corp., 302 S.E.2d 868, 873 (N.C. 1983}, Texas Gas Exploration v. Fluor Corp.,
828 $.W.2d 28, 32 (Tex. Ct. App. 1991).

18
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’a" ..

i rights and liabilities relating to the Association’s Chapler 40 Notice and the defects alleged n the |
Notice, including whether any or all of the Association’s claims are time barred by AB 125/N RS

: 11.202(1), whether the Association has standing to bring claims relating to the residential tower

A justiciable controversy exists between Builders and the Association as to their respective

5 § windows, and whether Builders have any obligations as it relates to the life/safety issues alteged in
& §the Chapter 40 Notice. In addition, a justiciable controversy exists as to the Association’s breach
7 § of the Settlement Agreement in the Prior Litigation and Builders’ right to recover ifs fees and costs
8 Iagainst the Association as result of this breach. Furthermore, the Association has declined to
9 L defend and indemnify Builders regarding the claims alleged in the Association’s Chapter 40?
i0 ﬁ_Ne‘ticec (Exhibits “8” and “9”). Thus, a controversy exists as to the Association’s obligation o)
11 } defend and indemnify Builders.
12 The facts associated with controversy and each of Builders’ causes of action alleged in their|
i3 Complaint, as well as the damages sustained by Builders, are present, ascertained or ascertainable,
14 §and are not hypothetical or speculative. As noted by Justice Badt in his concurrence in Cox v,
15 § Glenbrook Co., declaratory relief is still proper such as here when the Association has expressed ils
16 | future intent to pursue claims against Builders.
17 ! “While it is undoubtedly true that "factual circumsiances which may
; arise in the future cannot be fairly determined now," it is Bkewise
I8 § true than an expressed purpese and infention to perform acis
that will, under satisfactory proof, surcharge the servient
19 § temement with an unreasonable burdem is a present threat of
tnvasion of plaintiffs rights and subject fo deciaratory
20 determination. It need not awsait event.” NRS 30.030, 30.040,
30.050, 30.070, 30.140; Kress v. Corey, 65 Nev. 1, 189 P.2d 352, and
21 l cases therein cited).
22 | Cox v. Glenbrook Co., 78 Nev. 254, 271, 371 P.2d 647, 657 (1962) (emphasis added).
23 The express remedial purpose of the UDJA is to seitle and to provide relief fromj
24 | uncertainty with respect to a party’s rights, and Builders properly seck such reliet trom this Court.

26

28 |
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23 F NRS 30.010 ¢f seq.
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2. The Interesis of Builders and the Associgting are Adverse

Builders contend that the Association may not recover damages against Builders relating {0

_éﬁtﬁhe claims in the Association’s Chapter 40 Notice, and Builders seek recovery of their fees and
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costs incurred a3 a result of the Association’s improper Chapter 40 Notice/Chapter 40 claims, The
Association asserts that Builders may not seek such recovery unless and until the Association files|
a lawsuit against Builders. In addition, the Association’s Chapter 40 Notice expressly states:

“Please take neotice that the Panorama Towers Condominium Unit Owners® Associafion, Inc., ...

l arising from defects in the design and/or construction of the Panorama Towers condominium|

development...” (Exhibit “5,” p. 1., § 1){(underline emphasis added; bold text i original), For |
these reasons, the interests of Builders and the Association are clearly adverse to each other.

3. Builders Have a Logally Protectible Interest in the Controversy

Builders have a legally protectible interest with respect to enforcement of the terms of theé
Set‘tlement Agreement in the Prior Litigation, including the defects settled and released in the Prior:;
:Li‘tigation. The UDJA expressly provides for a judicial determination of Builders’ rights as to the
:Settlement Agreement, and Builders’ reguest for this relief is permitted by law. NRE 30.040, NR5)|
30.050. |

4, Fhe Issues nvolved in the Controversy are Ripe for Judicial

Ruilders have incurred fees and costs in excess of §36,900.00 (and climbing), as a result of |

{the Association’s hmproper Chapter 40 claim and the Association’s breach of the Settlement

Agreement in the Prior Litigation. As a result, the controversy is ripe for judicial determination.

B. Builders’ Affirmative Claims for Relief Are Proper

The Association’s Chapter 40 claim against Builders is improper for multiple reasons: (1)

I the Association’s Chapter 40 Notice fails to comply with NRS 40.600 et seq.; (2) the claims are

5{ time barred by NRS 11.202(1) as amended by AB 125; (3) the Association’s claim involves alleged|

defects, which were both known by the Association and setiled and released by the Association in
the Prior Litigation, and in bringing these released claims the Association has breached the terms of}

the Settlement Agreement in the Prior Litigation. Builders have sustained damages as a result of

i the Association’s improper Chapter 40 claim as well a3 the Association’s breach of the Settlement

i Agreement in the Prior Litigation, including but not limited to attorney’s fees, expert fees and If:galiE
28 4
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1. Third Claim For Relief: Failure to Comply with Chapter 40

The Association failed to comply with NRS 40.645(2)b) and (¢} in that its Chapler 40

iNmiee does not identify in specific detail the alleged defect, damage and irgury, including without
limitation, the exact location of the alleged defect, damage and injury, relating to the alleged
residential tower window defects, the alleged residential tower fire blocking defects, the alleged
mechanical room piping defects or the alleged sewer line defects. (Exhibit “37}.

in addition, the Association failed to comply with NRS 40.645(1%a) in that the Association
failed to provide a Chapter 40 Notice to Builders prior to performing repairs to the allegedly

defective residential tower windows, mechanical room piping, or sewer piping. (Affidavit of Peter

. Brown, Esq., p. 6, 99 12-13). The Association contends that “because Hallier has a remedy fm‘é

i for information and documents relating to the repairs performed to the sewer line and mechanical

any defective notice if and when Panorama files suit,” Builders were not required to retain Eegalz
Emu.nsel and Builders only damages are “self-inflicted” (Motion, p. 9, Ins. 1 — 3). The
; Association’s Chapter 40 Notice expressly states the Association “intends to pursue claims against
| {Builders.]” (Exhibit “5,” p. 1 §1). It also contends that the alleged residential tower window and

the residential tower fire blocking “present an unreasonable risk of injury to a person or property,”|

tand that the alleged sewer problem “presented an unreasonable risk of imjury to a person or

property.” (Exhibit %, p. 1 - 2). In order to protect their rights under Chapter 40, and to respond

tto the alleged life-safety issues that the Association alleges it intends to pursue Builders for,
{ Builders had to retain experts to inspect the claims alleged in the Notice, al a cost of $2,065.30.
i Given the alleged present life-safetly issues, Builders had no alternative but to take the Associagtion

{ at its word and inspect these conditions rather than to solely challenge the adequacy of the Chapter;é

40 Notice. Builders have incurred damages as a result of the Association’s failure to Comply withf;
Chapter 40 and the Association’s Motion should be demed.

2. Fourth Claim For Relief: Supuression of Evidence/Spaliation

T |

The Association does not deny that it has failed to respond to Builders® two prior requests|

froem piping. (Exhibits “6” and “7”). To the extent the Court finds that no independent cause of

21

—
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action exists for spoliation of the above evidence, Builders request leave to amend their Complaintf
to allege additional facts to support thus cause of action.

3. Fifth Claim for Relief; Breach of Contract

Builders and the Association entered into a Setilement Agreement in the Prior Litigation,

whereby: (1) in full and complete settlement of the claims asserted in the Prior Litigation, Builders|

paid a monetary settlement to the Association, the amount of which is confidential; (2) the
| Association expressly agreed it would not bring any other claim, action, suit or proceeding against
Builders (and others) regarding the matters settled, released and dismissed in the Prior Litigation;
and (3) the Association agreed to defend and indemnify Builders (and others) and to hold Builders
{and others) harmless with respect to any litigation relating to defects that were known to the.é
Association at the time the Association executed the Settlement Agreement. (Exhibit “47), |
The Association contends that Builders have failed 10 identify which matters were setﬂed;
released and dismissed in the Prior Litigation. (Motion, p. 10). As discussed above, there is no
such requirement under NRCP or Nevada law for Builders to provide such information in its
Complaint. Furthermore, the matters settled and released in the Prior Litigation are issues of fact,

which are in dispute and for which discovery has not commenced. As a resulf, summary judgment|

against Builders on their Fitth Cause of Action is nmproper.

4, Sixth and Seventh Claims for Reliehy :i'}m%gf:if} 255;?}&{@;;&?;&1 d Duty g

fndemmnity

fn order to consider the Association’s arguments relating to the Association’s duty to
defend and duty to indemnify Builders, the Court must consider evidence outside the Association’s
Motion (i.e. the Settlement Agreement in the Prior Litigation), and thus, must apply the standard

i for sunmumary judgment under NRCP 56(c). The Association, as the moving party, has failed to

provide any evidence to show the absence of a disputed material fact. In addition, summary

judgment would be improper as discovery has not commenced. See Celotex Corp. v. Catrett, 47’752

_!I

UK. 317, 322, 106 S.Ct. 2547, 2552 (1986). As a result, the Association’s Motion should be!

demed.

Lo
- s
[ I’ Fof

22
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24 Actions for declaratory relief in Nevada are governed by the same liberal pleading standards
3 i that are applied to other civil actions. Breliant v. Preferved Eguities Corp., 109 Nev. 842, 853 I’E’K_:E
4 424 1258 (1993, Vacation Village, Inc. v. Hitachi America, Lid, 110 Nev. 481, 484, 874 P.2d 744;E

LA

;746 (1994). Thus, Builders are not required to argue the merits of their case or provide evidentiaryé
zsupport for each claim alleged in their Complaint. Rather, NRCP &{e)(1) merely requires ﬁ:taat;EE
“[elach averment of a pleading shall be simple, concise and divect. No technical forms of pleading

or motions are required.” Builders’ Complaint complies with NRCP 8(e)¥1), and Builders areé

o 28 w3 R

§ entitled (o seck declaratory relief, whether or not further relief is or could be claimed under NRS |

10 30.030,
it n In addition to their affirmative claims against the Association, Builders seek (.iecl:a.f:;r’u:sr;yé
12 | judgment of their rights under UDJA, not on a hypothetical basis, but upon present and established
13 il facts as demonstrated above. The declaration of Builders’ rights by this Court is essential, and
14 § Builders have no other true and speedy remedy at law of any kind, Under NRCP 12(b)(5}, this
13 § Court must construe Builders” Complaint liberally and as the non-moving party the Court must|
16 §draw every fair inference in favor of Builders and deny the Association’s Motion. In addition,

17 § summary judgment is improper under NRCP 56(c) because there are genuine issues of material fact

18 las it relates to the claims seitled and released in the Prior Litigation and brought again by the
19 § Association in its Chapter 40 claim. For these reasons, Builders respectiully request this Court]

20 ; deny the Association’s Motion and allow Builders to pursue their claims on the merits,

21 | Dated: January 4, 2017 BREMER WHYTE BROWN & (MEARA LLP
LN

| Einkrg oy Casto

93 By: o e |
Peter C. Brown, Esq.

24 1 Nevada State Bar No. 5887
i Darlene M. Cariier, Esq.

25 4 Nevada State Bar No. 8775
Attomeys for Plaintiffs,

26 LAURENT HALLIER: PANORAMA
TOWERS [, LLC; PANORAMA

274 TOWERS I MEZZ, LLC; and M.J. DEAN
CONSTRUCTION, INC.

28 §

BREMER WHYTE BROWHN &
OMEARA LLP 3 23

7189 N Town Centor Orive §i-
Dulke 250 1

Lag Wegas, NY 33iaé {f
{P02) 258-E685
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CERTIFICATE OF SERVICE

-3

I hereby certify that on this 4% day of January, 2017, a true and correct copy of the

L W2

foregoing document was electronically served through Wiznet upon all parties on the master e-file

(O

and serve list,

BREMER, WHYTE, BROWN & O'MEARA, LLC

L B A &

23@

BREMEFR WHYTE BROVWMN &

CRMEARA LLP 3 4

3180 M, Town Danter Drive i i

Suila 250 B

Las Vegas, NV 8144
(702} 258-R6A3
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BREMER WHYTE BROWN &
O'MEARA LLP
1160 N. Town Center Drive
Suite 250
Las Vegas, NV 89144
(702) 258-6665

Electronically Filed
01/04/2017 03:28:41 PM

PETER C. BROWN, ESQ. Qi b Sirn

Nevada State Bar No. 5887

DARLENE M. CARTIER, ESQ. CLERK OF THE COURT
Nevada State Bar No. 8775

BREMER WHYTE BROWN & O'MEARA LLP
1160 N. TOWN CENTER DRIVE

SUITE 250

LAS VEGAS, NV §9144

TELEPHONE: (702) 258-6665

FACSIMILE: (702) 258-6662
pbrown@bremerwhyte.com
dcartier@bremerwhyte.com

Attorneys for Plaintiffs,
LAURENT HALLIER; PANORAMA TOWERS [, LLC;
PANORAMA TOWERS I MEZZ, LLC; and M.J. DEAN
CONSTRUCTION, INC.
DISTRICT COURT
CLARK COUNTY, NEVADA

LAURENT HALLIER, an individual; Case No. A-16-744146-D

PANORAMA TOWERS [, LLC, a Nevada Dept. XXII
limited liability company; PANORAMA
TOWERS I MEZZ, LLC, a Nevada limited APPENDIX TO PLAINTIFFS’

OPPOSITION TO DEFENDANT
PANORAMA TOWERS UNIT OWNERS
ASSOCIATION’S MOTION TO
DISMISS COMPLAINT

liability company; and M.J. DEAN
CONSTRUCTION, INC., a Nevada Corporation,

Plaintiffs,
Vs,
PANORAMA TOWERS CONDOMINIUM
UNIT OWNERS’ ASSOCIATION, a Nevada

non-profit corporation,

Defendant.

N N N N N N N N N N N N N N N N N

COMES NOW Plaintiffs LAURENT HALLIER, PANORAMA TOWERS 1, LLC,
PANORAMA TOWERS I MEZZ, LLC, and M.J. DEAN CONSTRUCTION, INC. by and through
their attorneys of record, Peter C. Brown, Esq. and Darlene M. Cartier, Esq. of the law firm
BREMER, WHYTE, BROWN & O'MEARA, LLP, and hereby submits their APPENDIX TO
PLAINTIFFS’ OPPOSITION TO DEFENDANT PANORAMA TOWERS UNIT OWNERS
ASSOCIATION’S MOTION TO DISMISS COMPLAINT, filed on January 4, 2017.

"

AAO0110
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BREMER WHYTE BROWN &
O'MEARA LLP
1160 N. Town Center Drive
Suite 250
Las Vegas, NV 89144
(702) 258-6665

Exhibit
No.

Brief Description

# of Pages (including
exhibit page)

Location of
exhibit within
Opposition

1

A true and correct copy of the e-mail and
instructions received from Mr. Johnson

10

Page 4

2

A true and correct copy of the Certificate
of Occupancy for Tower I, obtained from
the Clark County website

2

Pages 4 & 9

A true and correct copy of the Certificate
of Occupancy for Tower II, obtained from
the Clark County website

Pages 4 & 9

A true and correct copy of the Settlement
Agreement in the Prior Litigation has
been provided to the Court in camera,
concurrently with the filing of Builders’
Opposition (submitted in camera to the
Court)

23

Pages 6, 10 & 22

A true and correct copy of the
Association’s Chapter 40 Notice dated
February 24, 2016

52

Pages 6, 10, 20
& 21

A true and correct copy of Builders’
March 29, 2016 correspondence to the
Association

Pages 7 & 11

A true and correct copy of Builders” April
29, 2016 correspondence to the
Association

Pages 7 & 11

A true and correct copy of Builders’
tender of defense and indemnity, dated
September 26, 2016

Pages 7 & 12

A true and correct copy of the
Association’s November 28, 2016
correspondence, declining to defend
and/or indemnify Builders

Pages 7 & 12

10

A true and correct copy of AB 125

29

Pages §, 14 & 15

Dated: January 4, 2017

3
X

BREMER WHYTE BROWN & O’'MEARA LLP

Peter C. Brown, Esq.

Nevada State Bar No. 5887
Darlene M. Cartier, Esq.
Nevada State Bar No. 8775
Attorneys for Plaintiffs,
LAURENT HALLIER; PANORAMA
TOWERS I, LLC; PANORAMA
TOWERS I MEZZ, LLC; and M.J. DEAN
CONSTRUCTION, INC.
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CERTIFICATE OF SERVICE

I hereby certify that on this 4 day of January, 2017, a true and correct copy of the
foregoing document was electronically served through Wiznet upon all parties on the master e-file

and serve list.

N e W

Crystal Williams, an Employee of
9 BREMER, WHYTE, BROWN & O’'MEARA, LLC

10
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BREMER WHYTE BROWN &
O'MEARALLP 3

1160 N. Town Center Drive
Suite 250
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Rachel Bounds

From: ‘ Jeremy A. Johnson <Jeremy.Johnson@ClarkCountyNV.gov>
Sent: Thursday, December 29, 2016 2:52 PM

Tty Rachel Bounds
Subject: Records Research Instructions
Attachments: Records Research on Internet Instructions 61812.doc
Follow Up Flag: Follow up
Flag Status: Completed

Per our conversation, please see the attached instruction sheet on how to access and use the Clark County Building
& Fire Prevention document image search web page to find the document(s) you're looking for. If you have any
questions feel free to call us at (702) 455-3029 and we'll help you out.

Thanks and have a great day.

v/r
Jeremy

Jeremy Johnson
Records Technician

ol | o H (o TPH P H Do .
Ciab v LUy " DUNATNE LS Part

ant
[RA-A 2 1Y

Pho e: 702-455-3029
~ Fax: 702-382-3566
ieremy.iohnson@clarkcountynv.goyv

AAO114



Records Dept 702-455-3029

Records Research on Internet Instructions

The following applications and corresponding documents are available online:
Building Applications

Land Use (Zoning) Applications

Offsite Improvement Plans

Traffic Studies

Drainage Studies

Encroachment Permits

Fema Elevation Certificates

Code Enforcement Documents

*Please be aware Copyrighted items are not available online*

Go to Clark County’s Website at http://www.clarkcountynv.gov

; County
Comrission

% Local intranet Sy v K100% -

Click on Departments/

AAO115



Records Dept 702-455-3029

carkcountynv.go

Joals  Help

Page v gafety = Tools »

{Most Popular

vitchboard (702} 455-0000

(702) 455-3530  ced@ClarkCountyNV.gov

Animal Controt (702) 455-7710  dave@ClarkCountyNV.gov
Fmaraencv Manaasmant (7021 A88.S710,  asm@c|arkCountuNY Aoy

iy

4 Local intranet sy v R100% v

&

File Edit VYiew Favortes Tools Help ' \‘ifg(onvevt - EESelect

clarkcountynv.gov.

avorites

| @pepartment Index - i v Page~ Safety - Tools -
) (.,7?! L Bad Check Unit
® !5\‘,5{” ark:County ubraiy Budget & Financial Planning (702) 455-3543
& Ly Metropalitar Police Building Department {702) 455-2000  developing@ClarkCountyNV.gov
Dapt. Building Inspeaction Services

as Vallay Water

Building Permit Issuance

5 Mesdite, City of Building Plan Review

%, Nevada, State of Building Plan Submittal
& NV Dapt.-of Motor Building Records
Vehicles Business Licenge Department (702) 455-4252  chap@ClarkCountyNv.gov

w NV Daptl of
Transportation
e fV Governior's Office Child Braterfiva Qervires {7071 2000081 dfshatlina@ClarkCauntyNv anv

/ ¥4 Local Intranet fac Ri00% v

Click on Building Records

AAOI16



Records Dept 702-455-3029

Favorites

clarkcountyny.go
Tools Help

»

|1 want To...

{Most Popular

rtment Home

Depa

FAQ
Forms
Contact Us

About Us

The Records team is responsible for the imaging, storage, research, reproduction,

4 . . . Interri
maintenance and destruction of the official development and construction

document records. Recor|
Recor!
Records reproductions are available on CD, DVD, or paper copies from 8.5 x11" up

Recor!
to 36"x48" (E size drawings). Refer to our adopted fee schedule for cost of i
reproductions by media type.

Development related public documents may be researched and retrieved using our
Document Imags Search tool,

Dacument Image Search\

-
rroneety V|
(>

S v H100% v

%3 Local intranet 3

AN

Click Document

Image Search

AAO0117



Records Dept 702-455-3029

s clarkurv.us s ’ shanins|selibe g
V %Convevt ‘v @Ska!et‘tm '
{4 deb v page~ Safetyv Toolsv dh
]
SEARCH HITLIST VIEW
1. Select Application Type
‘Step 1, Select Application Type:
| Building Department Documents & ‘vé
Step 2. Select Search Type:
Lep v 2. Choose how you would : |
(s} Application Number l h ‘
(> parcel Number ike to searc
(O street Address
Step 3: Select Optional Document Type (Chedk Up Yo 5):
MEDOCUMENIS Il
CIABTPLN:  ABATEMENT PLAN 3. Choose the document type you would
[JaBTPIC: ABATEHENT PLAH PHOTOS lk t h 11 dOC m t
[JACKLTR : ACKNOVIEDGEHERT LETTER 1K€ 1o See’ Or Choose a uments
C1ADCHPLN: ADDRESS CHANG PLAN
e e} g D REG G- CHANGE
[Japcu: ADDRESS CHANGE
[(Japr: ADDRESS LIST
LlappuIsc:  ADDRESSING finter either the application number or street address,
‘Step 4 Enter Application Nun
N - depends on what search type you chose. Enter street
address as follows: 4701 Russell* - do not use
directionals or suffixes to address — only street name
Find Imag
Docinents are macd th Flnd Images yence for our customers, We attempt to make all documents in our
database available here, however, some may inadvertently not display. Please note, documents that are subject to copyright protection
are not avaitable on this website and must be viewed at the Records office. Customers wishing the view Development Services
construction documents or plans may do so at the Records office of the Department of Development Services at 4701 West Russell 1
Road, Las Vegas, Nevada. Customers wishing the view Comprehensive Planning or Public Works documents, plans or maps may o so Lo
at the Records office located on the 1st floor of the Clark County Government Center at 500 S, Grand Ceniral Pkwy, Las Vegas, Hevada, {v]
Dorie k %3 Local Intranet gy v RI100% v

1. To Select Application Type, click down arrow

2. You can search on Application Number, Parcel Number, Street Address or Intersection

Once you enter your search criteria Click on Find Images

AAO0118



Records Dept 702-455-3029

clark nv.ugh

Ele Edit  View Fg\/orltes Tools ﬁelp o %Convert - @Selact

¢ Favorites | g & v

P‘?T ~ Page v Safety » Toals + '@vv >

i ﬁ Clark County Nevada - Davelopment Serwces | {

- bBecument lmage Search .
crark County Comprehensive Planning,
nevelépment Services & Public Works

SEARCH HITLIST VIEW

Documents noted by NAO are Not Avallable Online. These types of documents may be
viewed or coples may be obiained Dy visiting our Records office at 4701 W Russell Rd,  Click Here for a map

NEW! Click Colmnn headings to sert {(Note: documents over 15 pages may take several minutes to generate}
Click = To Download this hitlist to a comma ssperated .osv file (Note ","” charactors have been replaced with "_")

Select = of Documents returmead per pag:‘é 20 ]v i

12345678910,

“1201412011
CidpMsoTy e
10/19/2011 1

WView | 1

PROJECT START-UP

Wiew
NAD Dmsaas 0 aToRUSSEL B e L cEmENTMOX 0 qopeEott
NAO 11-28046 4701 RUSSELL WRD CALCULATIONS - STRUCTURE 10/18/2011

Wigw a4 28046 CATOYRUSSELEWRD /i ‘QUAuwhssuR(:chr' L ogiz0

WLocal intranet 5 100%

To view documents click on View, Adobe Acrobat will open the document and you w111
be able to view and print from this screen

+ chark nv.uso

File Edit WView Favorites Tools Help

Favorites

L aE el

»

i ¢mn v Page » Safety v Tools v 4%

: ,@ Clark County - Nevada - Development Services

: bocument lmage Searéh .
‘ c!ark County Comprehensive Ptan ing,
_ Development Services & Public» ,orks

BEARCH HITLIST VIEW

[ 1

=
%] Collabaorate ~

DEPARTMENT OF DEVELOPMENT SERVICES

4701 W. RUSSELL ROAD » LAS VEGAS, WV 89118 » (702) 455-3000

CERTIFICATE OF COMPLETION

Permit #: 11-28046 Zone: P-F

‘*}, Local intranet S v #100% -

To view a different document, click on the Hitlist button and it will take you back to the
hitlist. To do a different search, click on the Search button, and it will take you back to
the screen where you can enter a new address.

AAO0119



Records Dept 702-455-3029

To view Inspection Histories do the following:

Go to Clark County’s Website at http://www.clarkcountynv.gov

clarkcountyny.gov;

Tools  Help

»

Page »+ Safety » Tgols v

48 Clark County, NV

Residents

County

Commission Southwest Gas

clarkgountynyv.gov:

View Favorites Tools Help

i Favorites

Page v Safety » Tgols »

l

{Twant To..,

ABCDEFGHIJKLMNMNMNOPGQRSTUY WX z

Clark County Spdfchboard (702) 455-0000

Admipistrative Services (702) 455-3530  ced@ClarkCountyNV.gav

Animal Control (702) 455-7710  dave@ClarkCountyNV.gov
Emarnsnry Mananemeant £702) 455-5710 . apm@&CiarkCamtyNY Aoy

> :

“ﬁ Local intranet - H100% <~

Click on “B” and choose Building Department

AA0120



Bad Check Unit {702} 671-4701
{702) 455-3557
(702) 455-3543
{702) 455-3000

(702) 455-3000

- v - - . FerAmt mmm e

Billing and Paymenis
Budget & Financial Planning
Building Departmeant

Building Enginesring

Click on Building Department

clarkca.

Favorites Tools Help

i €l
@asmo @B %

{

)
- .ﬁ% The Clark ¢
Divisions m building de|
- - N\ independer
Services — County Bui
ACCREDITED ethical, an
FLOTHTS

Records Dept 702-455-3029

dainfo@clarkcountynv.goy

paymentinfo@ClarkCountyhhy . gov

develpping@ClarkCountyMy.gov

dsengineer@clarkcountynv.gov

Contact Us

Use the Division or Servicesg ]
About Us our site, :
How-To Guides
Codes B sas
Additi .
Currsnt News Article
Customer Reports b Inspection History ’
Reports L Permits Issued Reports
Department News b aluation Reports \
Fee Calculators e Check Status of Plans
e Simple Permits On-Liru
Report a Code Viplation
Customer Feedijack
[
§ Comreb mrie Beadfnrdns s
<! i | 5!
[c d Local intranet \ g v H100% v

Click on Customer Reports, then Inspection History
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Records Dept 702-455-3029
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oot clarkcountynv, govi

Eilo Edit View Favorites Tools Help

@y v pPage v Safety ~ Tools -

RrResidents | Visitors | Business | About Clark County | Elected Officlals | Services | De
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DEPARTMENT OF DEVELOPMENT SERVICES

4701 W. RUSSELL RD. LAS VEGAS, NEVADA 89118 (702) 455-3000

CERTIFICATE OF OCCUPANCY

Permit # 04-~36699 Zone: U-V

Site Address : 4525 DEAN MARTIN DR

Prop. Description: PARCEL MAP FILE 108 PAGE 53 LOT 1

Project Name : PANOCRAMA TOWERS CONDOMINIUMS

Tenant Name : PANORAMA TOWERS Tenant #°

Owner Name : PANORAMA TOWERS I L L C

Contractor Name : M J DBEAN CONSTRUCTION INC State Lic. #: 0032338
Contractor Addr. : 5055 W PATRICK LN STE 101

LAS VEGAS NV, LAS VEGAS NV 8%118

Cir. Phone : {702) 873-1%47 Parcel#: 162-20-302-020 #of Units: 313

Principal Design Professional © KLATI JUBA ARCHITECTURAL

Construction Type: I-A Occupancy : R2 Occupant Load:
Sq.Ft.: 668677 Building Final : 3/16/07 Issue Date: 1/16/08
Application Type : CONDOMINIUM-NEW (PHASED)

Description of Work  CONDOMINIUM TOWER 34 STORIES

NOTICE TO APPLICANT

This structure is deemed to be in substantial compliance with fire, life safety and structual provisions of the adopted
codes of construction. Records concerning the construction of this building are on file with the building depariment
in compliance with the appropriate records procedures.

This Cartifivate must be posted and muaintained within any non-single family building or structure referenced above.
Any construstion to be done beyond the final building inspection date, above, requires a new building permit.

1/16/08

DATE APPROVED RONALD L. LYNNQELDENG OFFICIAL

This Certificate of Occupancy provides no warranly or guarantee either expressed or implied.

CERTOCC Rev - 83/03

AA0124
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DEPARTMENT OF DEVELOPMENT SERVICES

4701 W. RUSSELL RD. LAS VEGAS, NEVADA 89118 {702} 455-3000

CERTIFICATE OF OCCUPANCY

Permit # : 7{35—2857 Zone: U-V

Site Address: 4575 DEAN MARTIN DR

Prop. Description: PARCEL MAP FILE 108 PAGE 93 LOT 2

Project Name : PANORAMA TOWER II CONDOMINIUMS

Tenant Name : PANORAMA TOWER II CONDO Tenant # :

Owner Name PANORAMA TOWERS I L L C

Contractor Name ! M J DEAN CONSTRUCTION INC State Lic. #; 0032338
Contractor Addr. : 5055 W PATRICK LN STE 101

LAS VEGAS NV, LAS VEGAS MV 892118

Ctr. Phone : {702} 873-1947  Parcel#: 162-20-302-021 #of Units: 309

Principal Design Professional : KLAI JUBA ARCHITECT

l'Censtmction Type: L-A Occupancy : R2 Occupant Load:
Sq. Ft.: 427230 Building Final : 7/16/07 Issue Date: 3/31/08
Application Type : CONDOMINIUM-NEW ({PHASED)

Description of Work NEW CONDOMINIUM TOWER 11

NOTICE TO APPLICANT

This structure is desmed 1o be in substantial compliance with fire, hife safety wind struvtuat provisions of the adepted
codes of construction. Records concerning the construction of this building are on file with the building deparintent
in compliance with the appropriate records procedurss.

This Certificate must be posted and maintained within any non-singls family bullding or structure referenced above.
Any constiigiion to be done beyond the finad building inspéctivn state, above, requires a new building permit.

3/31/08

DATE APPROVED

CERTOCC
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THIS EXHIBIT HAS BEEN
SUBMITTED FOR AN IN
CAMERA REVIEW
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LEACH JOHNSON
SonG & GrRUCHOW

esbng@leééhj oln;gsoncom

Edward J. Song, Esq.

February 24, 2016

Mzr. Laurent Hallier,

aka Laurence Hallier

2510 E. Sunset Road, #5-400
Las Vegas, NV 89120

NOTICE TO CONTRACTOR PURSUANT TO
NEVADA REVISED STATUTES, SECTION 40.645

Please take mnotice that Panorama Towers Condominium Unit Owners’ Association,

Inc., a Nevada non-profit corporation (Claimant), intends to pursue claims against you pursuant

to Nevada Revised Statutes (NRS) 40.600 ef seq., arising from defects in the design and/or

construction of the Panorama Towers condominium development located at 4525 Dean Martin

Drive, Las Vegas, Nevada (the Development). Your legal rights are affected by this notice
- which is being given to satisfy the requirements of NRS 40.645.

Notice to others responsible. Pursuant to NRS 40.646, you must forward a copy of this
Notice within 30 days, by certified mail, return receipt requested, to the last known address of
each subcontractor, supplier or design professional whom you reasonably believe is responsible
for the constructional defects identified below. Failure to send this Notice may restrict your
ability to commence an action against such a subcontractor, supplier or design professional.

Response to notice. Pursuant to NRS 40.6472, you must provide a written response to
each of the defects identified below within 90 days from your receipt of this Notice. Your
response must state, as to each constructional defect identified below, whether you elect to
repair the defect, propose to pay monetary compensation for the defect, or disclaim liability for
the defect and the reasons therefore.

Your response to this Notice, and all communications pertaining to this Notice, should
be directed to Edward J. Song, Esq., Leach Johnson Song & Gruchow, 8945 West Russell Road,
Ste. 330, Las Vegas, Nevada 89148 (702/538-9074).

Preliminary list of constructional defects. This claim pertains to the following defects
and resulting damages:

1. Residential tower windows — There are two tower structures in the Development, .
consisting of 616 residential condominium units located above common areas and
retails spaces below. The window assemblies in the residential tower units were
defectively designed such that water entering the assemblies does not have an
appropriate means of exiting the assemblies. There are no sill pans, proper weepage
components or other drainage provisions designed to direct water from and through
the window assemblies to the exterior of the building.

This is a design deficiency that exists in all (100%) of the residential tower window
assemblies.




Panorama Towers Condominium
Unit Owners’ Association
February 24, 2016

Page 2

As a consequence of this deficiency, water that should have drained to the exterior of
the building has been entering the metal framing components of the exterior wall and
floor assemblies, including the curb walls that support the windows, and is causing
corrosion damage to the metal parts and components within these assemblies.
Further, this damage to the metal components of the tower structures presents an
unreasonable risk of injury to a person or property resulting from the degradation of
these structural assemblies.

2. Residential tower fire blocking — The plans called for fire blocking insulation, as
required by the building code, in the ledger shelf cavities and steel stud framing
cavities at the exterior wall locations between residential floors in the two tower
structures. (See plan detail attached as Exhibit A.) The purpose of this insulation is to
deter the spread of fire from one tower unit to the units above or below. However,
the insulation was not installed as required by the plans and building code.

This installation deficiency exists in all (100%) of the residential tower units, in
which insulation was omitted either from the ledger shelf cavity, from the steel stud
framing cavity, or from both. :

This deficiency presents an unreasonable risk of injury to a person or property
resulting from the spread of fire.

3. Mechanical room piping — The piping in the two lower and two upper mechanical
rooms in the two tower structures has sustained corrosion damage as described in the
attached ATMG report dated November 17, 2011 (Exhibit B).

4, Sewer problem — The main sewer line connecting the Development to the city sewer
system ruptured due to installation error during construction, causing physical
damage to adjacent common areas. This deficiency has been repaired. In addition to
causing damage, the defective installation presented an unreasonable risk of injury to
a person or property resulting from the disbursement of unsanitary matter.

Additional constructional defeets. Claimant is still in the process of investigating the
existing conditions at the Development, and accordingly, this preliminary list of defects is not
intended as a complete statement of all of the defects in or at the Development. Claimant
reserves the right to amend or update this list in the event that new defects and/or resulting
damages are discovered during the course of investigation.

Requested documents. Pursuant to NRS 40.681, this will serve as Claimant’s demand
that you provide copies of all relevant documents pertaining to the construction of the
Development, including plaos, specifications, shop drawings, warranties, contracts,
subcontracts, change orders, requests for information, inspection or other reports, soil and other
engineering reports, photos, correspondence, memoranda, work orders for repair, videotapes,

339445 W. Russell Roa&, Suite 33

O . Llés:Vegfas, Neva’da : 8914‘8 .

[y 12

Phone 702-538-9074 + Fax




Panorama Towers Condominium
Unit Owners’ Association
February 24, 2016

Page 3

audlotapes and any and all policies of insurance that provided liability insurance coverage for
your services or work in connection with the Development.

Mediation demand. Pursuant to NRS 40.680, this well serve as Claimant’s demand for
pre-litigation mediation with a mediator to be agreed to by the parties.

LEACH JOHNSON SONG & GRUCHOW

Edward J. Song, ESq.

8945 W Russcn Road Suﬂ.e 330 Las Vegas, Nevacla 891418 Phone 702 538-90744 . F:m 7‘ 538.C 113 Wwwleach]o}msoncom
rarict v NS L L Pllone‘775 682 4321 o Fax 775 68,2-4,30'1;7 : ..‘ T




LEACH JOHNSON SONG & GRUCHOW

8945 West Russell Road, Suite 330, Las Vegas, Nevada 89148

Telephone: (702) 538-9074 — Facsimile (702) 538-9113
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EDWARD SONG, ESQ., NVB: 007922
LEACH JOHNSON SONG & GRUCHOW
8945 West Russell Road, Suite 330

Las Vegas, Nevada 89148

Telephone:  (702) 538-9074

Facsimile: (702) 538-9113

Attorneys for Claimant

DISTRICT COURT

CLARK COUNTY, NEVADA

PANORAMA TOWERS CONDOMINIUM
UNIT OWNERS’ ASSOCIATION, a
Nevada non-profit corporation,

Claimant,
V.

LAURENT HALLIER, an individual;
PANORAMA TOWERS I, LLC, a Nevada
limited liability company, PANORAMA
TOWERS I MEZZ, LLC, a Nevada limited
liability company; PANORAMA TOWERS
II, LLC, a Nevada limited liability company;
PANORAMA TOWERS II MEZZ, LLC, a
Nevada limited liability company; M.J.
DEAN CONSTRUCTION, INC., a Nevada
corporation; SIERRA GLASS & MIRROR,
INC., a Nevada corporation; F. RODGERS
CORPORATION, a Nevada corporation;
DEAN ROOFING COMPANY, a Nevada
corporation; FORD CONTRACTING, INC,, a
Nevada corporation; INSULPRO PROJECTS,
INC., a Nevada corporation; FLIPPIN’S
TRENCHING, INC., a Nevada corporation;
X-TREME X-CAVATION, INC., a Nevada
corporation; SOUTHERN NEVADA
PAVING, INC., a Nevada corporation;
BOMBARD MECHANNICAL, LLC, a
Nevada limited liability company; SILVER
STAR PLUMBING, INC.,, a close
corporation; FIVE STAR PLUMBING &
HEATING, LLC, a Nevada limited liability
company,

Respondents.

VERIFICATION OF EXPERT
REPORTS PURSUANT TO 40.645

VERIFICATION

State of Nevada )
)ss:
County of Clark )

AA0133




LEACH JOHNSON SONG & GRUCHOW

8945 West Russell Road, Suite 330, Las Vegas, Nevada 89148

Telephone: (702) 538-9074 — Facsimile (702) 538-9113
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Dennis Kariger, being duly sworn according to law, deposes and says:
The undersigned on behalf of Claimant the Panorama Towers Condominium Unit
Owners’ Association verifies that they have reviewed the expert reports included and referenced
to said notice as enumerated in Exhibit 1 and that the defects, damages, and injuries set forth in
those reports exist at the locations depicted therein within the Panorama Towers Condominium
community.

I declare under penalty of perjury that the foregoing is true and correct and that this

Verification was executed on this ?,b‘@ day of F{’/‘?Wﬁ’ , 2016.

Subscribed and sworn on before me

this O?L///Z\)day of PM/@(% , 2016.

LA, W N N

J '\-MQ fSntdog
b 2, MERLIN ANN CALIMPON :
1 3 Notary Public State of Nevadz |
4\ ; No. §8-0827-1 4
W WA) W? I w”f‘ﬁYAppt L‘xp Jan 10, ?018 Y
OTARY PYBLIC In and For Said !
ounty and State
- S
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ATMG PANORAMA TOWER 1 Corrosion Assessment
UPPER MECHANICAL ROOM
Replacement Recommendation

DISPOSITION
Replace with Stainless Steel,
Brass*, Bronze, Copper as Photo
UNIT / AREA PART applicable Reference
Now 1-5 Long
_ __years Term
Media Tanks 4 ferrous check X 6
valves
Cuiligan ferrous parts X 7
_[ank steel flanges o X
City Water Infet 2 ferrous butterfly X 4
valves
3 overhead butterfly X 5
’ valves ,
Zone 4 Hot Water ferrous check valve X 2
Tank
inlet carbon steel X

nipple
carbon steel drains X

Zone 3 Hot Water 2 ferrous check

Tank valves

inlet carbon steel X

nipple

carbon steel drains X
Hot Water ferrous pump bowl

. . X 1
Recirculation Pump |assembly
| nipple X

carbon steel pipes,

*Note: ferrous refers to carbon steel, ductile iron, or cast iron; if brass is used as a
replacement, use red brass or 15% zinc maximum brass alloy

AAO0138




ATMG PANORAMA TOWER 1

Corrosion Assessment

UPPER MECHANICAL ROOM
Replacement Recommendation
DISPOSITION
Replace with Stainless Steel,
UNIT / AREA PART Brass”, Bron_ze, Copper as Photo
. applicable Reference
Now 1-5 Long
_|__years Term
Media Tanks 4 ferrous check X 6
valves »
Culligan ferrous parts X 7
tank steelflanges | 1 X
City Water Inlet 2 ferrous butterfly X 4
valves
3 overhead butterfly X 5
valves T
Zone 4 Hot Water ferrous check valve X 2
'Tank
inlet carbon steel X
nipple
carbon steel drains B
Zone 3 Hot Water |2 ferrous check '
X 3
Tank valves
inlet carbon steel X
nipple B
carbon steel drains X
Hot Water ferrous pump bow!
. . X 1
Recirculation Pump |assembly
steel nipple i
carbon steel pipes, 8
fittings, nipples
*Note: ferrous refers to carbon steel, ductile iron, or cast iron; if brass is used as a
replacement, use red brass or 15% zinc maximum brass alloy

10
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ATMG

Corrosion Assessment

PANORAMA TOWER 2
LOWER MECHANICAL ROOM
Replacement Recommendation
DISPOSITION
Replace with Stainless Steel,
UNIT / AREA PART Brass*, Bron.ze, Copper as Photo
applicable Reference
Now 1-5 Long
years Term
BP-1 Pump Unit ferrous* pump bowls X 2
angle valves X 1
bypass butterfly valve X 4
inlet butterfly valve X 4
outlet butterfly valve X 4
flex connections with
X 3
steel flanges
pump butterfly valves | X . 2.
‘.BP-:27 Pum'men‘i't fefréus pUnﬁp bowls X 5
angle valves X 5
bypass butterfly valve X 9
inlet butterfly valve X 9
outlet butterfly valve X 9
flex connections with
X 9
steel flanges
pressure gage nipple X 5
pump butterfly valves X o]
west pump butterfly
X 7
valve fasteners N
Media Tanks 4 ferrous check X 12
valves
Culligan ferrous parts X 27
tank steel flanges | X 112
Pressure Regulatbf ferrou‘s’,lbufterflyk
- X 13
Manifold valves
3 ferrous strainers X 13
4 ductile iron
pressure regulator X 13,19
bodies
3 ductile iron
regulator bonnets X 13,18, 19
(tops)
Ieakmg plastic lined X 1415
steel nipples
qon-!eaklng 'plastlc X 16
lined steel nipples
_[steel drainnipples | X 7
1/2

11
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ATMG PANORAMA TOWER 2 Corrosion Assessment
LOWER MECHANICAL ROOM
Replacement Recommendation

DISPOSITION
Replace with Stainless Steel,
UNIT / AREA PART Brass”, Bron‘ze, Copper as Photo
applicable | Reference
Now 1-5 Long
years Term
City Water Inlet 6 ferrous butterfly
\ X 20
Manifold valves ]
2 ferrous strainers X 20
2 pressure regulator
ductile iron bodies X ) 20
%Z:i 1 Hot Water ferrous butterfly valve X 23,24
|ferrous check valve | X b 12324
?Z:ﬁ 2 Hot Water ferrous butterfly valve X 21,22
|ferrous check valve | X 222
Hbt Wété"’. - ferrous pump bowl
Recirculation pump X 25, 26
assemblies
Pumps S
utle Pip ng o
Sample
Connections; .
Connections to Sink carbon steel nipples X 28
in Maintenance
room
Filter Bank replacg all cark_m.n X na
,’ steel nipples, fittings | )
*Note: ferrous refers to carbon steel, ductile iron, or cast iron; if brass is used as a
replacement, use red brass or 15% zinc maximum brass alioy

2/2 12
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ATMG PANORAMA TOWER 2 Corrosion Assessment
UPPER MECHANICAL ROOM
Replacement Recommendation

DISPOSITION
Replace with Stainless Steel,
*
UNIT / AREA PART Brass*, Bron_ze, Copper as Photo
applicable Reference
Now 1-5 Long
years Term
Media Tanks 4 ferrous check X
valves
Culligan ferrous parts X
tank steel flanges 1 X
_ cold to zone 3 and 4 -
Overhead piping 2 carbon steel nipples X 2
carbon steel nipple to
. . X 1
_ |main cold line o
Zone 4 Hot Water ferrous butterfly valve X
Tank
_ |ferrouscheckvalve | | X |
Zone 3 Hot Water ferrous butterfly valve X
Tank
ferrous check valve
:HOt Water ferrous pump bowl
Recirculation pump X
assemblies
Pumps
ferrous check valve X
*Note: ferrous refers to carbon steel, ductile iron, or cast iron; if brass is used as a
replacement, use red brass or 15% zinc maximum brass alloy

13
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PANORAMA 1 Lower Mechanical Room

1. View of

1/15 14
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PANORAMA 1 Lower Mechanical Room

3. BP-1, flex

connection (jpg68)

4. BP-1,

close up of leaking ﬂe ﬂahge connection (ipg72)
2/15 15
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PANORAMA 1 Lower Mechanical Room

5. BP-1 (jpg 73)

6. BP-1 (jpg(74)

3/15 16
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PANORAMA 1 Lower Mechanical Room

i
P
i

BP-1,

4/15 17

AAO0146



PANORAMA 1 Lower Mechanical Room

9. BP-2,

5/15 18
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PANORAMA 1 Lower Mechanical Room

i v

. . il 12. Culligan
carbon steel parts (jpg81).

6/15 19
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PANORAMA 1 Lower Mechanical Room

: _ . . A 13. Pressure

... . _ 14, Pressure
regulator manifold (jpg83) replace plastic lined steel nipple with stainless steel.

7/15 20
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PANORAMA 1 Lower Mechanical Room

15. Another

view of previous photo (jpg84).

A . v . 16. Pressure
regulating manifold, leaking plastic lined nipple — replace with stainless steel
now(jpg8s).

8/15 21
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PANORAMA 1 Lower Mechanical Room

17. Hot water

tank ferrous check valve — replace with bronze or stainless steel (jpg86).

18. (jpg87)

9/15 22
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PANORAMA 1 Lower Mechanical Room

R ; =

19. Filter

10/15 23
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PANORAMA 1 Lower Mechanical Room

21. (jpgd1)

122, (jpg93)

11/15 24
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PANORAMA 1 Lower Mechanical Room

23. (jpgdh)

. o 24 (peds)

2
12/15 25
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PANORAMA | Lower Mechanical Room

25. (jpg90)

. . 26. Evidence
of removing welding tarnish with an acid e.g. hydrochloric; recommend cleaning with a
stainless steel cleaner containing nitric acid.

13/15 26
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PANORAMA 1 Lower Mechanical Room

27. City

e = .
alve with stainless steel (jpg98).

28. Hot water

recirculation pumps — replace with nonferrous alloy (jpg99).

14/15 27
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PANORAMA 1 Lower Mechanical Room

inlet manifold; rust is from acid cleaning to remove tarnish (jpg65A).

15/15

29 City water

28

AAO0157



PANORAMA TOWER 1 Upper Mechanical Room

|
ferrous recirculation pump body requires replacement with a non-ferrous alloy now;
replace carbon steel nipples now (jpg103).

S

2. Zone 4 hot

z 2 &

water system with ferrous check valve — replace within

5 years (jpgl04).

1/4 29
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PANORAMA TOWER 1 Upper Mechanical Room

. Al i ' .13, Zone 3 hot
water system with 2 ferrous check valves that need to be replaced within 5 years.

inlet, Zone 3 and 4 ferrous butterfly valves — replace with stainless or bronze valves
(ipg106).

2/4 30
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PANORAMA TOWER 1 Upper Mechanical Room

v . il v 5. Feed water
to water conditioners and bypass ferrous butterfly valves — replace now (jpgl107).

T - 6. Media
tanks with 4 ferrous check valves — replace valves within 5 years (jpg109).

3/4
31
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