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PANORAMA TOWER 1 Upper Mechanical Room

B R 7 Media

tanks with Culligan systems — replace all carbon steel nipples now; valves within 5 years

(jpgl08).

Unidentified pipe run with carbon steel lines — replace within 5 years (jpg110).

4/4 32

AAO0161



PANORAMA 2 Lower Mechanical Room

1. BP-1 skid

. 2. End view

BP-1 skid mounted unit; stainless butterfly valves shipped with unit have been replaced
with carbon steel valves that should be replaced now with stainless (jpg25).

1/14

33

AA0162



PANORAMA 2 Lower Mechanical Room

e w . : B 3. BP-1 Flex
joint below carbon steel butterfly valve — replace valve now — see below (jpg28).

4.BP-1
showing inline and bypass carbon stecl butterfly vales — all need to be replaced now

(pe29).

2/14 34
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PANORAMA 2 Lower Mechanical Room

BP-2 high

o : 6. BP-2
ves — need to be replaced with stainless now

(ipg27).

3/14 35
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PANORAMA 2 Lower Mechanical Room

7. BP-2 west

carbon steel butterfly valve; valve and corroded fasteners need to be replaced now
(ipg26).

i

4/14
36
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PANORAMA 2 Lower Mechanical Room

; 9. BP-2 inlet,
less steel valves now

outlet, and bypass butterfly valves need to be replaced with stain
(pg31).

gl 0. Typical

inside of carbon steel butterfly valve after several months service; this is the reason they
must be replaced as soon as practical with stainless steel valves (jpg33).

5/14 37
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PANORAMA 2 Lower Mechanical Room

DATE Sgiss
SHAFT: § iy

DISC 3% wps s

| SEAT

| 308 PSI g408
2 BAR

11. Name

plate on typical carbon steel butterfly valve showing it has an AISI Type 416 stainless
steel shaft; the ductile iron disc has a nickel edge (jpg34).

12. Media

tanls (jpgdl).

6/14
38
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PANORAMA 2 Lower Mechanical Room

; , st , 13.PRV
manifold with 3 carbon steel strainers, steel butterfly valves, and ductile iron pressure
regulators (jpg42).

14. Carbon

. o

e -
steel plastic lined nipple (lower northwest corner of manifold) - replace with stainless
steel (jpg51).

7/14 39
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PANORAMA 2 Lower Mechanical Room

15. Carbon

steel plastic lined nipple (lower southeast corner of manifold0 — replace with stainless
steel (jpg52). Note: corrosion around Unistrut is a leak at the joint.

16. Leak in
stainless weld leak; carbon steel plastic lined nipple not yet leaking, upper southeast
corner of manifold (jpg53).

8/14
40
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PANORAMA 2 Lower Mechanical Room

: » . - 18. Yellow
brass T-fitting exhibiting de-zincification corrosion through the wall — replace yellow
brass fittings as they leak as part of normal maintenance (jpgss).

9/14 41
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PANORAMA 2 Lower Mechanical Room

» g Q . 19. Lower
pressure regulators; the far regulator is ductile iron top and bottom; the closer has a
stainless steel top; visible residues at Unistrut are from connection leaks, not corrosion
(pgs6).

... - . 20. City water
inlet manifold showing steel strainers, steel butterfly valves, and ductile iron pressure
regulators with stainless steel tops (jpg43).

10/14 42
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PANORAMA 2 Lower Mechanical Room

21. Zone 2

ot o e 22. Piping

associated with Zone 2 hot water tank with steel butterfly valve and steel check valve

(jpe4s5).

11/14 43
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PANORAMA 2 Lower Mechanical Room

23. Zone 1 hot

A '\!

. ‘ , 24. Piping
associated with Zone 1 hot water tank with steel butterfly valve and steel check valve
(pgd?).

12/14 44
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PANORAMA 2 Lower Mechanical Room

425, Hot water

. ) = L 426. Close up
view of steel pump housing exhibiting significant corrosion (jpg49).

13/14 45
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PANORAMA 2 Lower Mechanical Room

: e 27. Ferrous
(steel or iron) valve associated with Culligan water conditioning system (jpg 50).

'* ' — 1 28,
connections to outlet piping; replace carbon steel nipples with stainless steel (jpg37).

14/14 46
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PANORAMA TOWER 2 Upper Mechanical Room

1. Carbon

steel nipple to cold water line — replace now (jpg62). Corrosion of brass HVAC
condensate valves experiencing de-zincification - replace as necessary as part of regular
maintenance.

- L 212 Carbon
steel nipples needing replacement now. (jpg64).
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ADVANCED TECHNOLOGY
& MARKETING GROUP

- 2764 1. Green Valley Pkwy #116, Henderson, NV 89014

17 November 2011

Mike Murphy

Panorama Towers Condominium Unit Owners Assoc.
4525 Dean Martin Drive

Las Vegas, NV 89103

Re: Report for Evaluation of Corrosion Damage to Mechanical
Room Piping

Dear Mr. Murphy:

ATMG is pleased to present this report for the corrosion damage
evaluation for the piping in the two lower and two upper Mechanical
Rooms in the Panorama Towers. This task was performed in accordance
with our proposal dated 5 October 201 1.

PROJECT INFORMATION

On 9-20-11, a walk down was conducted of the lower and upper
mechanical rooms of the two towers. The lower mechanical rooms
exhibited more corrosion damage than the two upper mechanical
rooms. Several replaced parts were on the floor in one of the upper
mechanical rooms. Some connections were observed to be leaking.
Our evaluation and reporting is in substantial accordance with the
Guideline for Structural Condition Assessment of Existing Buildings,
SEI/ASCE 11-99 published jointly by the Structural Engineering
Institute and the American Society of Civil Engineers.

There are several dissimilar metal connections that are accelerating the
corrosion attack on the less noble alloy in the connection. Our
observations found stainless steel and copper based alloys (more noble)
in contact with ductile iron and carbon steel (less noble). When
dissimilar metals are in contact in a wet environment, the difference in

METALLURGY GROUP
METALLURGY ¢ CORROSION o PAINT INSPECTION « NONDESTRUCTIVE TESTING
AMUSEMENT RIDE INSPECTION ¢ WELDING CONSULTING ¢ BIO TESTING

80/48BS FAILURE ANALYSIS ¢ SRUCTURAL CONDITION ASSESSMENT 48
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electric potential of these alloys creates a battery effect that powers the
dissolution of the less noble alloy into the environment as a corrosion
product.

When measured on a copper/copper sulfate electrode scale, stainless
steel and copper based alloys (copper, brass, bronze) exhibit an electric
potential to their wet environment of approximately -0.2 volts; carbon
steel, cast iron, and ductile iron exhibit an electric potential of
approximately -0.5 volts to their wet environment. This difference of
0.3 volts creates an electric current to flow out of the less noble metal
which is the one with the more negative voltage. As the current leaves,
it takes metal ions with it that become a corrosion product — usually
some form of rust. This condition is called a galvanic corrosion cell.
One amp of current can remove 20 pounds (lbs) of iron in one year.
Therefore, these dissimilar metal galvanic corrosion cells can cause
serious damage over time.

ATMG was directed to identify which sections of piping, fittings,
pumps, valves, and regulators need to be replaced. In addition, those

items were to be identified for replacement on a time schedule of:
Replace now, Replace within 5 years, or Replace long term.

OBSERVATIONS

Primary Piping Parts

The identification of parts that need replacement has been noted on
spreadsheets for each of the mechanical rooms. The recommended
replacement schedule is also shown. An accompanying photographic log
has been cross referenced to parts listed on the spreadsheets. In theory,
the plastic lined steel nipples should not create a galvanic cell. However,
if the liner is damaged during installation or not installed correctly, wet
metal to metal contact can result leading to leaks as has been noted.

Yellow Brass Fittings and Valves

There are numerous small fittings and valves within the 4 rooms made of
yellow brass that are experiencing a corrosion mechanism known as
dezincification. A white powdery substance (zinc oxide) can be seen on
the surface of these parts that confirms the water has corroded the zinc
in the copper matrix to the point that it has reached the exterior surface.

2764 N. Green Valley pkwy #116, Henderson, NV 89014
702-204-4795 fax 702-454-2098
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This process will continue, and eventually water will begin to drip
through these corroded zones. Since these parts are small and easily
replaced, our recommendation is to leave them in service until the leaks
begin to drip, and then replace them as is the current practice with the
Maintenance Department.

Stainless Steel Piping Leaks

Some welded joints of the stainless steel piping exhibited leaks.
Currently these are being weld repaired as they occur as part of the
regular maintenance.

Other Observations - Bolting

In addition to the specific assigned tasks, a problem with bolting was
noticed. We found mixed bolting in several flanged connections and
bolts holding butterfly valves in position.

To properly share loads, bolts and cap screws in a connection should
all be the same strength. Therefore, we recommend that the
Maintenance Department should check each set of connections for
mixed bolting. A query needs to be made with a plumbing engineering
firm to find out which grade of bolts is required for each type of
connection.

RECOMMENDATIONS

1. The major piping parts suffering corrosion should be replaced in
accordance with the schedule shown on the accompanying
spreadsheets.

0. Yellow brass fittings and valves should be replaced when
dripping leaks caused by dezincification are noticed as part of
the regular maintenance schedule.

3. The proper grade of bolting for the various connections should be
determined, and replacements made accordingly.

4. Continue the repair welding of stainless steel leaks.

2764 N. Green Valley pkwy #116, Henderson, NV 89014
702-204-4795 fax 702-454-2098
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CLOSURE

We thank you for the opportunity to be of service. If there are any
questions or needed modifications regarding this report, please contact
Gregory Fehr at 702-204-4795, and we will make changes accordingly.

The assumptions, conclusions, recommendations, and opinions
presented herein are: (1) based on the data provided and collected; (2)
based on standard forensic methodology; (3) based on our corrosion
experience and (4) prepared in accordance with generally accepted
corrosion failure analysis principles and practice. We make no other
warranty, either express or implied.

Sincerely,

ATMG

A s B
AN

Gregory Fehr

Principal, Metallurgy

Licensed engineer (P.E.) in AL, OK

NACE Certified Cathodic Protection Specialist
NACE Certified Corrosion Technologist

GPFE:ki

Encl: Spreadsheet — Panorama 1 Lower Mechanical Room
Spreadsheet — Panorama 1 Upper Mechanical Room
Spreadsheet — Panorama 2 Lower Mechanical Room
Spreadsheet — Panorama 2 Upper Mechanical Room
Photolog - Panorama 1 Lower Mechanical Room
Photolog - Panorama 1 Upper Mechanical Room
Photolog - Panorama 2 Lower Mechanical Room
Photolog - Panorama 2 Upper Mechanical Room

2764 N. Green Valley pkwy #116, Henderson, NV 89014
702-204-4795 fax 702-454-2098
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BREMER WHYTE

BROWN & O'MEARA LLP

1160 N, TOWN CENTER DRIVE
SUITE 250

LAS VEGAS, NV 89144

{702) 258-6665

{702)258-6662 FAX

www . bremerwhyte.com

March 29, 2016
VIA E-MAIL
Edward Song, Esq. Scott Williams, Esq.
esongiicachiohngon.com swillmmusgwilianrounbingsam

LEACH JOHNSON SONG & GRUCHOW LAW OFFFICE OF WILLIAMS &
GUMBINER, LLP

Re:  [Pasorama Towers Condeminiom Unit Owaers® Association v, Fanerama
Towers L LLC, Pasorame Towers 3L LLO and ML Bean Constragtion, Ing,
BWB&O Client/Insured: Panorama Towers I, LLC, Panorama Towers 11,
LLC, and M.J. Dean Construction, Inc.

BWB&O File No.: 1287.551

Subject: Panorama Towers Condominium Unit Owners’
Association February 24, 2016 Notice of
Contractor Pursuant to Nevada Revised
Statutes, Section 40.645

Dear Counsel:

On February 24, 2016, Panorama Towers Condominium Unit Owners’ Association
{the “HOA™) served a Notice to Contractor Pursuant to Nevada Revised Statutes, Section
40.645. The Notice identified four categories of purported construction defects.

The Notice did not contain necessary information regarding the alleged sewer line,
including the date of occurrence and the date of repair. Please provide that information at your
carliest convenience. In addition, please confirm the current location of any sewer line materials
that were removed and replaced as part of the repair.

ot Beach

AA0182



Edward Song, Esq.
Scott Williams, Esq,
BWBRE&O File No.:
March 29, 2016
Page 2

During the recent inspection of the alleged mechanical room piping issues, it became
apparent that the vast majority of the alleged corroded pipes had alrcady been replaced. Please
provide the date(s) when that work was done and the identity of the contractor(s). Flease also
confirm whether and where the removed pipes have been stored for safekeeping.

This letter is not intended to serve as my clients’ formal response to the Chapter 40
Notice. All rights are reserved and a formal response to the Chapter 40 Notice will be timely
provided as per statute.

Should you have any questions regarding the above, please do not hesitate to contact the
undersigned.

Very truly yours,

BREMER WHYTE BROWN & O’'MEARA LLP

Peter C. Brown, Esq.

pbrown@bremerwhyle.com
PCB:as

HA287N\SS5 \Corn\Counse! 002.doecx
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BREMER WHYTE

BREMER WHYTE BROWN & O’'MEARA LLP

1160 N. TOWN CENTER DRIVE
SUITE 250

LAS VEGAS, NV 89144

(702) 258-6665

(702) 258-6662 FAX
www.bremerwhyte.com

NICOLE WHYTEH4%+
KEfTHG. BREMER'
RAYMOND MEYER, JR'
PETER C. BROWN'>"**

JOMN V. O'MEARA™
KERE K. TICKNER'
TYLER D. OFFENHAUSER'
PATRICK AU'

NELSON L. COIEN"
FEREMY S. JOHNSON'
JOHN H. TOOHEY"™

VIK NAGPAL'

KAREN M. BAYTOSH™
MONIQUE R. DONAVAN'
ARASH S. ARABI'
LANETTA D.W. RINEIIART
JOHN I BELANGER®
PAUL A. ACKER

ALISON K. HURLEY'
LUCIAN 3. GRECO, IR”
ANTHONY T. GARASI®
RACIHEL A. MIHAT
MICHAEL A. D’ANDREA'
SHEILA C. STILES"”

Adumitted in California
Admitted in Nevada

Admitted in Arizona

Admitted in Colorado
Admitted in Chio

Admitted in Washington D.C.
Admitted in Orcgon

Admitted in Texas

10 Admitted in Washington

11 Admitted in New Jersey

2 Admitted in New York

1 Admitted in Hlinois

14 Admitted in Utah

15 Admitled in Pennsylvania

16 Admitted in New Mexico

- Certified Family Law Specialist
“The State Bar of California Board
of Legal Specialization

O w e o w o =

April 29, 2016

VIA E-MAIL
Edward Song, Esq.

esong@leachjohnson.com
LEACH JOHNSON SONG & GRUCHOW

‘Re:

RICK 1, PETERS
LANCE 1. PEDERS
DANIIEL A. CRESPO'
JOHN C. GOTTUIEB'
JOHN R. CAYANGYANG'

ALEXANDER M. GIANNETTO"™*

R. TODD WINDISCH'
TROY A. CLARK™

JEFFRLY W. SAAB?
ICE!

KYLE P. CARROLL'
BRANDI M. PLANET

PRESCO(T T. JONES®
BRIAN E. CIENIAWSK ™!
LIZA VELAZCOY
CARL I. BASILE'
JONATIAN A. KAPLAN'
KATHERINE SHRAGER'
SCOTT W. ULM’

ALEX M. CHAZEN'

JASON S. DIGIOIA'

HOLLY A. BARTUSKA™
CAMERON B. GORDON'
EILEEN 1. GAISFORDY
CUATAN. HOLT*

LINDA T. LAM*
DARLENE M. CARTIER?
NICOLE L. SCHMIDY'
AUGUST B. HOTCHKIN™
IARED G. CHRISTENSEN™"

NICHOLAS C. YOUNG'
KERRY R. O'BREN
CHRISTOPHER SCHON'
KENNETIE L. MARIBOHO I
NICOLE NUZZ0)'

JENNA M. WARDEN'
KEVIN Y. KANOONI'
1.ANCE ROGERS'

PATRICK TAYLOR'

SARITA PATIL'

Scott Williams, Esq.

swilliams@williamsgumbiner.com
LAW OFFFICE OF WILLIAMS &

GUMBINER, LLP

NICHOLAS $. KAM'
MARISSA C. MARXEN'
KELLIM. WINKLE-PETTERSON'
JENNA C. GARZA!

ROSS A. DILLION!

DAVID C. LARSEN'

BRIAN T. ANDERS'

R. CHRISTOPHER JACKSON'
LYLE M, CHAN'

NATASHA M. W'

MORGAN B. HALLEY"?
CYNTHIA R. BEEK'
BRADLEY 1. BIGGS*"

L. WILLIAM LOCKE'
TIFFANY [, BACON'

MICAH MTATABIK WA-WALKER?
KEVIN H. PARK"
HEATHER L. FRIMMER'
ERIC B. ALDEN'

DAVID J. BYASSEL'
RAYMOND E. ARESIENKO"
ALEXANDRA N. IORFINO'
MERRFT'T . COSGROVE'
TRACEY L. STROMBERG'
SACQUELENIE A. MARCOTT'
MADELINE M. ARCELLANA?
LESLEY A. POWERS'
VICTOR XU'

HAASTY S. BURNS'
NORMAN 8. FULTON 11
JASON HL DANG'

MATTHEW . PRIMM'
BRADLEY D, BACE?

PITER M. JAYNES'

Panorama Towers Condominium Unit Owners’ Association v. Panorama

Towers I, LLC, Panorama Towers II, LL.C and M.J. Dean Construction, Inc,

BWB&O Client:

M.J. Dean Construction, Inc.

BWB&O File No.:
Subject:

1287.551

Panorama Towers [, LLC, Panorama Towers II, LLC, and

Panorama Towers Condominium Unit Owners’

Association February 24, 2016 Notice of Contractor
Pursuant to Nevada Revised Statutes, Section 40.645

Dear Mr. Song and Mr. Williams:

On March 29, 2016, we sent you correspondence relating to your client’s February 24,
2016 Chapter 40 Notice. We have not received any response.

We request that you please promptly provide the information we requested relating to the
alleged sewer line defect, including the date of occurrence and the date of repair. We also as that
you provide us with the address of where any of the sewer line materials that were removed and

replaced as part of the repair are being stored.

Newport Beach Las Vegas Los Angeles San Diego

949,221.1000  702.258.6665

H:A1287\551\Corr\Counsel 003 edited.docx

818.712.9800 619.236.0048

Berkeley

510.540.4881

Phoenix

602.274.1204

951.276.9020

Riverside

Denver

303.256.6327

Reno

775.398.3087

AAO0185



Edward Song, Esq.
Scott Williams, Esq.
April 29,2016

Page 2

In addition, we request that you provide the date when any of the alleged corroded
mechanical room pipes were replaced, the date(s) when this work was performed and the name
and address of the contractor that performed this work. Please also confirm whether and where
the removed pipes have been stored for safekeeping.

Please provide the above information no later than May 3, 2016.

This letter is not intended to serve as our clients’ formal response to the Chapter 40
Notice. All rights are reserved and a formal response to the Chapter 40 Notice will be timely
provided as per statute.

Thank you for your time and attention.

Very truly yours,

BREMER WHYTE BROWN & O’MEARA LLP

b kr 4 ,)w (anh o

Darlene M. Cartier, Esq.
Peter C. Brown, Esq.

dcartier@bremerwhyte.com
pbrown@bremerwhyte.com

H:A1287\551\Corr\Counsel 003 edited.docx
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BREMER WHYTE BROWN & O'MEARA LLP
A

1160 N. TOWN CENTER DRIVE
SUITE 250

LAS VEGAS, NV 89144

(702) 258-6665

(702) 258-6662 FAX
www.bremerwhyte.com

NICOLE WHYTE "%+
KEITH G. BREMER'
RAYMOND MEYER, IR’
PETER C. BROWN'*"°
JOHN V. O'MEARA™
KERE K. TICKNER'
TYLER D. OFFENHAUSER'
PATRICK AU'

JEREMY S. JOHNSON'
JOHN H. TOOHEY"

VIK NAGPAL'

KAREN M. BAYTOSH'"
MONIQUE R. DONAVAN'
ARASH S. ARABI'
LANETTA D.W. RINEHART'
JOHN J. BELANGER®
PAUL A. ACKER

ALISON K. HURLEY'
LUCIAN J. GRECO, JR.
ANTHONY T. GARAST
RACHEL A. MIHAI'
MICHAEL A, D'ANDREA'
SHEILA C. STILES"”
BENJAMIN L. PRICE'
ALEXANDER M. GIANNETTOM"

Admitted in California
Admitted in Nevada

Admitted in Arizona

Admitted in Colorado
Admitted in Ohio

Admitted in Washingion D.C,
Admmitted in Orcgon

Admitted in Texas

10 Admitted in Washington

11 Admitted in New Jersey

2 Admitted in New York

13 Admitted in Ilinois

14 Admitted in Utah

15 Admitted in Pennsylvania

16 Admitted in New Mexico

17 Admitted in Delaware

+ Certified Family Law Specialist
The State Bar of California Board
of Legal Specialization
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September 26, 2016

VIA HAND DELIVERY

Francis I. Lynch, Esq
LYNCH HOPPER SALZANO SMITH

And/Or

Scott Williams, Esq.

LAW OFFFICE OF WILLIAMS &
GUMBINER, LLP

Re:

RICK L PETERSON'
LANCE J. PEDERSEN'
DANIEL A. CRESPO'
JOHN C. GOTTLIEB'
JOHN R. CAYANGYANG'
R. TODD WINDISCH'
TROY A. CLARKY
JEFFREY W. SAAB
NICOLE M. SLATTERY"
KYLE P. CARROLL'
BRANDI M. PLANET™
LIZA VELAZCO'™"
CARL J. BASILE'
JONATHAN A. KAPLAN'
KATHERINE SHRAGER'
SCOTT W. ULM®

ALEX M. CHAZEN'
JASON S, DIGIOIA'
CAMERON B. GORDON'
EILEEN J. GAISFORD'
CHATA N. HOLT
DARLENE M. CARTIER?
NICOLE L. SCHMIDT'
AUGUST B. HOTCHKIN"
JARED G. CHRISTENSEN""
NICHOLAS C. YOUNG'
KERRY R, O'BRIEN’
CHRISTOPHER SCHON'
KENNETH L. MARIBOHO II*
NICOLE NUzZz0'

JENNA M. WARDEN'
PATRICK TAYLOR'
SARITA PATEL'
MICHELLE CAMPBELL'
CHELSIE A. ADAMS’
CHELSEE M. MONTGOMERY'
DANIELLE N. LINCORS'
NICHOLAS S. KAM'
DAVID C. LARSEN'
MARISSA C. MARXEN'
KELLI M. WINKLE-PETTERSON'
JENNA C. GARZA!

ROSS A. DILLION'

NATASHA M. WU'
CYNTHIA R. BEEK'
BRADLEY J. BIGGS™"

L. WILLIAM LOCKE'
TIFFANY L. BACON'

MICAH MTATABIKWA-WALKER
HEATHER L, FRIMMER'
ERIC B. ALDEN'

DAVID J. BYASSEE'
RAYMOND E. ARESHENKO'”
ALEXANDRA N, IORFINO'
MERRITT E. COSGROVE'
TRACEY L. STROMBERG'
JACQUELENE A. MARCOTT"
MADELINE M. ARCELLANA?
LESLEY A. POWERS'
VICTOR XU'

HAASTY S. BURNS'
NORMAN §. FULTON 111>
JASON H. DANG'
MATTHEW E. PRIMM'
ROBERT S. OH'

MELISSA L. GOULD®
HALEY A. HARRIGAN®
JONATHAN M. CARLSON®
MATTHEW B. MEEHAN®
BRYAN STOFFERAHN'
MATTHEW T ARVIZU"
CECILIA K LEINEWEBER'
MATTHEW A, TRONCALI®
LEILA R, RAJAZI'
NATASHA D. COURT'
KRISTEN DAVENPORT'
CHRISTINE M. ULICH'
RUKHSAR SIDDIQUI'
LAURA L. BELL'

YVONNE RUIZ

JaVON A, PAYTON'
STEPHEN C. DREHER'
JOHNPAUL N. SALEM'
ROCHELLE HARDING-ROED?
SABRINA D. JOHNSON'
BITA M. AZIMI'

Panorama Towers Condominium Unit Owners’ Association v. Panorama

Towers I, LLC, et al.
BWB&O Clients/Insureds:

and all related entities/persons

BWB&O File No.:
Subject:

1287.551
Tender of Defense and Indemnity

Panorama Towers I & II; M. J. Dean Construction

Bremer, Whyte, Brown & O’Meara, LLP has been retained to represent Panorama

Towers I & II, M.J. Dean Construction and all related entities/persons in the above-referenced
matter involving alleged new claims for construction defects at the Panorama Tower I and
Panorama Tower II project, located at 4525 Dean Martin Drive, Las Vegas, Nevada (“the
Project”).

On February 24, 2016, the Panorama Towers Condominium Unit Owners’ Association,
Inc. (“Association”) separately served Laurent Hallier, Panorama Towers I, LLC, Panorama
Towers I Mezz, LLC, Panorama Towers II, LLC’S, Panorama Towers II, Mezz, LLC and M.J.

Newport Beach Las Vegas Los Angeles San Diego Berkeley Phoenix Riverside Denver Reno

949.221.1000 702.258.6665 818.712.9800 619.236.0048 510.540.4881 602.274.1204 951.276.,9020 303.256.6327 KKE)BIB%Sé
HA1287\551\Corr\Tenders\Association 001 Tender.docx



Francis I. Lynch, Esq

Scott Williams, Esq.
BWB&O File No.: 1287.551
September 26, 2016

Page 2

Dean Construction, Inc. with a “Notice to Contractor Pursuant to Nevada Revised Statutes,
Section 40.645” (hereinafter “Chapter 40 Notice”). The Chapter 40 Notice alleges defects
involving the windows, fire blocking, mechanical room piping and problems with the main
sewer line.

The Project was involved in a previous construction defect lawsuit entitled Panorama
Towers Condominium Unit Owners’ Association, Inc. v. Panorama Towers I, LLC, et al.; Eighth
Judicial District Court Case No. A-09-598902 (hereinafter “Prior Litigation”), which was settled
in mid-2011. The terms of the settlement in the Prior Litigation were set forth in a Confidential
Settlement Agreement and Release (hereinafter “Settlement Agreement”).

The Settlement Agreement included an irrevocable and unconditional release by the
Association as follows:

...as to any and all demands, liens, claims, defects, assignments, contracts,
covenants, actions, suits, causes of action, costs, expenses, attorney’s fees,
damages, losses, controversies, judgments, orders and liabilities of whatsoever
kind and nature, at equity or otherwise, either now known with respect to the
construction defect claims ever asserted in the SUBJECT ACTION or related to
the alleged defect claims ever asserted in the SUBJECT ACTION.

In addition, pursuant to the Settlement Agreement, includes a warranty made by
the Association (HOA) as follows:

...If the HOA [Association], or any person or organization on its behalf, including
an insurer, ever pursues litigation related to the PROJECT which seeks to impose
liability for defects that were known to the HOA at the time this Agreement was
executed by the HOA, then the HOA will defend, indemnify, and hold harmless
DEVELOPER, BUILDERS and DESIGN PROFESSIONALS and their insurers
with respect to such litigation.

The construction defect claims set forth in the Association’s Chapter 40 Notice involve
construction defect claims that were known and asserted in the Prior Litigation and/or are related
to the construction defect claims asserted in the Prior Litigation. Therefore, on behalf of our
clients/Respondents and pursuant to the Settlement Agreement in the Prior Litigation, we
hereby tender their defense and indemnity to the Association.

H:A1287\551\Corr\Tenders\Association 001 Tender.docx AAO 1 89



Francis I. Lynch, Esq

Scott Williams, Esq.
BWB&O File No.: 1287.551
September 26, 2016

Page 3

We look forward to your response to our tender.
Very truly yours,

BREMER WHYTE BROWN & O’MEARA LLP

Peter C. Brown

pbrown@bremerwhyte.com
PCB

AA0190
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Law Offices of
LyNcH Horper, LLP

CORFORATE CENTER i ‘ Y WaTERFRONE PLAZA
AR R VaLiey ViRw Bryve, Ste, 308 580 Ava Moara Buvi. ST 400
LAG VEGAS, NV 83162 HOROLULY, HE 36813
Prioangs (702) 86R-1 838 ProNg: (§88} 7578213
FaX: (707} 868-15 14 Fad: (808} 448.5694
FRANCIS L LYNCst, BE0. - LICENSED ik KNV OF CQUNSEL
CHARLES “DEE” HOPFER, £5¢, - LICENSED INNY & TX LonEn TIeEY, EsQ, ~Liransen o i)
11728716

Diear Mr, Brown;

This responds to the tender of defense subrnitied by your clienis to the Association, as set
forth in your letter dated September 26, 2016,

Az we understand i, your tender is based on Paragraph 4 of the settlement agreement by
which the prior lawsuit by the Association against your clients was concluded, which provides in
relevant part:

The HOA agrees to defend, to indemnify, and to hold DEVELOPERS ... and their
insurers harmless from any Habilitics, claims, demands, damages, costs, expenses
and attorney’s fees incurred as a result of any person or entity, including the
HOA’s insurers, asserting any olaim asserted by the HOA ..

The Association respectfully declines your tender of defense for the following reasons. First,
no “claim” has been asserted or is cwrently pending against your clients, so there is nothing to
defend or indemnify,

Second, there will be no obligation under the above provision (o defend or indemnify your
clients even when the Association does file suit against them. Case law makes clear that the
purpose of indemnity is to protect the indempitee from claims by third parties, not claims by the
indemnitor. And, consistent with the purpose of indemnity, the above provision obligates the
Association to indemnify your clients for claims by third parties, such as the Association’s
members or insurers — who may “{assert] any claim asserted by the HOA” — which is a standard
provision in settiement agreements used to setile construction defect suits filed by homeowners’
associations.

AA0192



Novergber 28, 20186
Fage 2

Moreover, the contention that the Association is obligated to defend your clients is entirely
inconsistent with the release contained in Paragraph § of the agreement. Beecause the release is
for “known” claims only, it was expressly contemplated by the parties that the Association would
have potential future claims against your clients. If would be inaccurate to interpret the settlement
agreement as requiring the Association io indemnify vour clients for future claims brought
against them by the Association, when such future claims were expressly coniemplated by the
apreement.

Nonetheless, we will be tendering your clients’ suit against the Association to the
Association’s insurer. In doing so, we will also tender your tender of defense. If for some reason
the insurer decides to accept your tender of defense, we will let you know.

Nincerely,

LYNCH HOPPER, LLP
-~ M‘N

- «?9’3@&“{

Fraveis L Lynch, Esq.

AA0193
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(Reprinted with amendments adopted on February 17, 2015)
FIRST REPRINT A.B. 125

ASSEMBLY BILL NO. 125—-COMMITTEE ON JUDICIARY

FEBRUARY 6, 2015

Referred to Committee on Judiciary

SUMMARY—Revises provisions relating to constructional defects.
(BDR 3-588)

FISCAL NOTE: Effect on Local Government: No.
Effect on the State: No.

EXPLANATION — Matter in bolded italics is new; matter between brackets {emitted-material} is material to be omitted.

AN ACT relating to constructional defects; enacting provisions
governing the indemnification of a controlling party by a
subcontractor for certain constructional defects; enacting
provisions governing wrap-up insurance policies or
consolidated insurance programs covering certain claims
for constructional defects; authorizing the parties to a
claim for a constructional defect to agree to have a
judgment entered before the filing of a civil action under
certain circumstances; revising the definition of
“constructional defect”; revising provisions governing the
information required to be provided in a notice of
constructional defect; removing provisions authorizing
claimants to give notice of common constructional defects
in residences or appurtenances; requiring a claimant to
pursue a claim under a homeowner’s warranty under
certain circumstances; revising provisions governing the
damages recovered by a claimant; revising the statutes of
repose regarding actions for damages resulting from
certain deficiencies in construction; revising provisions
governing the tolling of statutes of limitation and repose
regarding actions for constructional defects; prohibiting a
homeowners’ association from pursuing an action for a
constructional defect wunless the action pertains
exclusively to the common elements of the association;
and providing other matters properly relating thereto.
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Legislative Counsel’s Digest:

Under existing law, before an owner of a residence or appurtenance or certain
other persons may commence a civil action against a contractor, subcontractor,
supplier or design professional for certain defects in the residence or appurtenance,
the claimant must provide notice of the defect to the contractor. Not later than 30
days after the date on which the contractor receives the notice, the contractor must
forward a copy of the notice to each subcontractor, supplier or design professional
whom the contractor reasonably believes is responsible for a defect specified in the
notice. The subcontractor, supplier or design professional who receives the notice
must inspect the alleged constructional defect and may elect to repair the defect.
(NRS 40.645, 40.646, 40.647)

Section 2 of this bill establishes the circumstances under which a provision in a
residential construction contract requiring a subcontractor to indemnify, defend or
otherwise hold harmless a controlling party for the negligence or intentional acts or
omissions of the controlling party is void and unenforceable. Section 2 also enacts
provisions governing: (1) when a subcontractor’s duty to defend a controlling party
arises; (2) the manner in which a controlling party may pursue indemnification
from a subcontractor when the controlling party is named as an additional insured
in the commercial general liability insurance policy of the subcontractor; and (3)
wrap-up insurance policies or consolidated insurance programs that cover two or
more contractors or subcontractors who perform work on residential construction
for risks associated with the construction.

Existing law establishes a procedure by which the parties in a civil action may
agree to have a judgment entered in the action in accordance with the terms and
conditions of an offer of judgment. A court is prohibited from awarding costs or
attorney’s fees to a party who rejects such an offer of judgment and fails to obtain a
more favorable judgment at trial. (NRS 17.115; N.R.C.P. 68) Section 3 of this bill
establishes a similar procedure under which a person who has given notice of a
constructional defect and a contractor, subcontractor, supplier or design
professional who has received such a notice may agree to have a judgment entered
before a civil action for the constructional defect is commenced.

Section 6 of this bill amends the existing definition of “constructional defect”
to provide that a constructional defect is a defect: (1) which presents an
unreasonable risk of injury to a person or property; or (2) which is not completed in
a good and workmanlike manner and proximately causes physical damage to the
residence or appurtenance.

Section 8 of this bill amends the provision of existing law requiring certain
information to be included in a notice of constructional defect to require the notice
to: (1) state in specific detail, rather than in reasonable detail, each defect, damage
and injury to each residence or appurtenance that is subject to the notice; (2) state
the exact location of each defect, damage and injury, rather than describe in
reasonable detail the location of the defect; and (3) include a statement signed by
the owner of the residence or appurtenance in the notice that the owner verifies that
each defect, damage and injury exists in the residence or appurtenance.

Sections 5, 8-13 and 22 of this bill remove a provision of existing law which
authorizes one notice to be sent concerning similarly situated owners of residences
or appurtenances within a single development that allegedly have common
constructional defects.

Section 11 of this bill requires a claimant and an expert who provided an
opinion concerning an alleged constructional defect, or a representative of the
expert who has knowledge of the alleged defect, to: (1) be present when a
contractor, subcontractor, supplier or design professional conducts the required
inspection of the alleged defect; and (2) identify the exact location of the alleged

detect.
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54 Under existing law, if a residence or appurtenance is covered by a
55 homeowner’s warranty that is purchased by or on behalf of the claimant, the
56 claimant must diligently pursue a claim under the contract. (NRS 40.650) Section
57 14 of this bill: (1) prohibits a claimant from filing a notice of constructional defect
58 or pursuing a claim for a constructional defect unless the claimant has submitted a
59 claim under the homeowner’s warranty and the insurer has denied the claim; and
60 (2) provides that a claim for a constructional defect may include only the claims
61 that have been denied under the homeowner’s warranty. Section 14 further
62 provides that statutes of limitation or repose are tolled from the time the claimant
63 submits a claim under the homeowner’s warranty until 30 days after the insurer
64  denies the claim, in whole or in part.
65 Section 15 of this bill removes the provision of existing law that provides that a
66 claimant may recover reasonable attorney’s fees as part of the claimant’s damages
67 in a cause of action for constructional defects. Section 15 also provides that certain
68 costs recoverable as damages must have been incurred for constructional defects
69 proven by the claimant.
70 Existing law provides that the statutes of limitation and repose applicable to a
71  claim for constructional defects are tolled from the time that a claimant gives notice
72 of a claim for constructional defects until 30 days after the mediation required by
73 existing law is concluded or waived. (NRS 40.695) Section 16 of this bill provides
74  that the period for which the statutes of limitation and repose are tolled may not
75 exceed 1 year. Section 16 further authorizes a court to extend the tolling period if
76  the claimant demonstrates good cause for such an extension.
77 Existing law generally limits the period in which an action for damages caused
78 by a deficiency in construction of improvements to real property may be
79 commenced after substantial completion of the improvement. These periods of
80 limitation are known as statutes of repose, and the period set forth in each statute of
81 repose during which an action must be commenced is: (1) for a known deficiency,
82 10 years after substantial completion of the improvement; (2) for a latent
83 deficiency, 8 years after substantial completion of the improvement; and (3) for a
84 patent deficiency, 6 years after substantial completion of the improvement.
85 However, if a deficiency was a result of willful misconduct or was fraudulently
86 concealed, an action may be commenced at any time after substantial completion of
87 the improvement. (NRS 11.202-11.205) Sections 17-19 and 22 of this bill provide
88 that the statute of repose for all actions for damages caused by a deficiency in
89 construction of improvement to real property is 6 years after substantial completion
90 of the improvement. Sections 17-19 and 22 also eliminate existing provisions of
91 law that allow such actions to be commenced within 2 years after the date of an
92 injury which occurs during the final year of the particular period of limitation.
93  Section 21 of this bill: (1) provides that the revised statutes of repose set forth in
94  sections 17-19 apply retroactively under certain circumstances; and (2) establishes
95 a l-year grace period during which a person may commence an action under the
96 existing statutes of repose, if the action accrued before the effective date of this bill.
97 Existing law authorizes a homeowners’ association to institute, defend or
98 intervene in litigation or in arbitration, mediation or administrative proceedings in
99 its own name on behalf of itself or two or more units’ owners on matters affecting
100 the common-interest community. (NRS 116.3102) In D.R. Horton, Inc. v. Eighth
101 Judicial District Court, 125 Nev. 449 (2009), the Nevada Supreme Court held that
102 existing law grants standing to a homeowners’ association to pursue constructional
103 defect claims on behalf of units’ owners with respect to constructional defects in
104 individual units. Sections 5 and 20 of this bill provide that an association may not
105  pursue a constructional defect claim on behalf of itself or units® owners, unless the
106 claim pertains exclusively to the common elements of the association.
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THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. Chapter 40 of NRS is hereby amended by adding
thereto the provisions set forth as sections 2 and 3 of this act.

Sec. 2. 1. In any action or other proceeding involving a
constructional defect asserted by a claimant and governed by NRS
40.600 to 40.6935, inclusive, and sections 2 and 3 of this act:

(a) Except as otherwise provided in paragraph (b), any
provision in a contract entered into on or after the effective date of
this act for residential construction that requires a subcontractor
to indemnify, defend or otherwise hold harmless a controlling
party from any liability, claim, action or cause of action resulting
from a constructional defect caused by the negligence, whether
active or passive, or intentional act or omission of the controlling
party is against public policy and is void and unenforceable.

(b) Except as otherwise provided in paragraph (c), a provision
in a contract entered into on or after the effective date of this act
for residential construction is not against public policy and is not
void and unenforceable under paragraph (a) to the extent that the
provision requires a subcontractor to indemnify, defend or
otherwise hold harmless a controlling party from any liability,
claim, action or cause of action resulting from a constructional
defect arising out of, related to or connected with the
subcontractor’s scope of work, negligence, or intentional act or
omission.

(c) A provision in a contract entered into on or after the
effective date of this act for residential construction is against
public policy and is void and unenforceable under paragraph (a)
to the extent that it requires a subcontractor to defend, indemnify
or otherwise hold harmless a controlling party from any liability,
claim, action or cause of action resulting from a constructional
defect arising out of, related to or connected with that portion of
the subcontractor’s work which has been altered or modified by
another trade or the controlling party.

(d) Except as otherwise provided in paragraph (e), if a
provision of a contract entered into on or after the effective date of
this act for residential construction that requires a subcontractor
to indemnify, defend or otherwise hold harmless a controlling
party is not against public policy and is not void and
unenforceable under this subsection, the duty of the subcontractor
to defend the controlling party arises upon presentment of a notice
pursuant to subsection 1 of NRS 40.646 containing a particular
claim, action or cause of action from which it can be reasonably
inferred that an alleged constructional defect was caused by or
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attributable to the subcontractor’s work, negligence, or wrongful
act or omission.

(e) If a controlling party gives a notice to a subcontractor
pursuant to NRS 40.646 that contains a claim, action or cause of
action from which it can be reasonably inferred that an alleged
constructional defect was caused by or attributable to the
subcontractor’s work, negligence, or wrongful act or omission, the
claim, action or cause of action is covered by the subcontractor’s
commercial general liability policy of insurance issued by an
insurer, and the controlling party is named as an additional
insured under that policy of insurance:

(1) The controlling party, as an additional insured, must
pursue available means of recovery of its defense fees and costs
under the policy before the controlling party is entitled to pursue a
claim against the subcontractor.

(2) Upon the final settlement of or issuance of a final
judgment in an action involving a claim for a constructional
defect, if the insurer has not assumed the controlling party’s
defense and reimbursed the controlling party for the defense
obligation of the subcontractor, or if the defense obligation is not
otherwise resolved by the settlement or final judgment, the
controlling party has the right to pursue a claim against the
subcontractor for reimbursement of that portion of the attorney’s
fees and costs incurred by the controlling party which are
attributable to the claims, actions or causes of action arising out
of, related to or connected with the subcontractor’s scope of work,
negligence, or intentional act or omission.

(3) The provisions of subparagraphs (1) and (2) do not
prohibit a controlling party from:

(I) Following the requirements of NRS 40.600 to 40.695,
inclusive, and sections 2 and 3 of this act relating to providing
notice of an alleged constructional defect or any other procedures
set forth in those provisions; or

(Il) Filing a third-party complaint against the
subcontractor if a claimant commences an action or amends a
complaint to add a cause of action for a constructional defect
against a controlling party which arises out of, relates to or is
otherwise connected with the subcontractor’s scope of work,
negligence, or wrongful act or omission.

2. For any wrap-up insurance policy or other consolidated
insurance program that covers a subcontractor who performs
work on residential construction for which a contract is entered
into on or after the effective date of this act, for claims, actions or
causes of action for a constructional defect governed by NRS
40.600 to 40.695, inclusive, and sections 2 and 3 of this act:
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(a) The controlling party obtaining the wrap-up insurance
policy or other consolidated insurance program shall disclose the
total amount or method of calculation of any credit or
compensation for the premium required from a subcontractor or
other participant for that wrap-up insurance policy in the contract
documents.

(b) Except as otherwise provided in paragraph (c), the contract
documents must disclose, if and to the extent known:

(1) The policy limits;

(2) The scope of policy coverage;

(3) The policy term;

(4) The basis upon which the deductible or occurrence is
triggered by the insurer;

(5) If the policy covers more than one work of
improvement, the number of units, if any, indicated on the
application for the insurance policy; and

(6) A good faith estimate of the amount of available limits
remaining under the policy as of a date indicated in the disclosure
obtained from the insurer.

(c) The disclosure requirements of subparagraphs (1) to (4),
inclusive, of paragraph (b) may be satisfied by providing the
participant with a copy of the binder or declaration.

(d) The disclosures made pursuant to subparagraphs (5) and
(6) of paragraph (b):

(1) May be based upon information available at the time
the disclosure is made and are not inaccurate or made in bad faith
solely because the disclosures do not accurately reflect the actual
number of units covered by the policy or the amount of insurance
available, if any, when a later claim is made.

(2) Are presumptively made in good faith if:

(I) The disclosure pursuant to subparagraph (5) of
paragraph (b) is the same as that contained in the application to
the wrap-up insurance policy insurer; and

(II) The disclosure pursuant to subparagraph (6) of

paragraph (b) was obtained from the wrap-up insurance policy
insurer or broker.
w The presumptions stated in subparagraph (2) may be overcome
only by a showing that the insurer, broker or controlling party
intentionally misrepresented the facts identified in subparagraph
(5) or (6) of paragraph (b).

(e) Upon the written request of any participant in the wrap-up
insurance policy or consolidated insurance program, a copy of the
insurance policy must be provided, if available, that shows the
coverage terms and items in subparagraphs (1) to (5), inclusive, of
paragraph (b). If the policy is not available at the time of the
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request, a copy of the insurance binder or declaration of coverage
may be provided in lieu of the actual policy.

() Any party receiving a copy of the policy, binder or
declaration shall not disclose it to third parties other than the
participant’s insurance broker or attorney unless required to do so
by law. The participant’s insurance broker or attorney may not
disclose the policy, binder or declaration to any third party unless
required to do so by law.

(¢) If the controlling party obtaining the wrap-up insurance
policy or other consolidated insurance program does not disclose
the total amount or method of calculation of the premium credit or
compensation to be charged to the participant before the time the
participant submits its bid, the participant is not legally bound by
the bid unless that participant has the right to increase the bid up
to the amount equal to the difference between the amount the
participant included, if any, for insurance in the original bid and
the amount of the actual bid credit required by the controlling
party obtaining the wrap-up insurance policy or other
consolidated insurance program. This paragraph does not apply if
the controlling party obtaining the wrap-up insurance policy or
other consolidated insurance program did not require the
subcontractor to offset the original bid amount with a deduction
for the wrap-up insurance policy or program.

(h) The subcontractor’s monetary obligation for enrollment in
the wrap-up insurance policy or consolidated insurance program
ceases upon the subcontractor’s satisfaction of its agreed
contribution percentage, which may have been paid either as a
lump sum or on a pro rata basis throughout the subcontractor’s
performance of the work.

(i) In the event of an occurrence, the dollar amount required
to be paid by a subcontractor as a self-insured retention or
deductible must not be greater than the amount that the
subcontractor would have otherwise been required to pay as a self-
insured retention or deductible under a commercial general
liability policy of comparable insurance in force during the
relevant period for that particular subcontractor and within the
specific market at the time the subcontract is entered into.

3. As used in this section:

(a) “Controlling party” means a person who owns real
property involved in residential construction, a contractor or any
other person who is to be indemnified by a provision in a contract
entered into on or after the effective date of this act for residential
construction.

* AB 1 25 R 1

AA0207



Noli-LIEN o U R S N S

_ 8-

(b) “Residential construction” means the construction of a
new residence, of an alteration of or addition to an existing
residence, or of an appurtenance.

(c) “Wrap-up insurance policy” is an insurance policy, or
series of policies, written to cover risks associated with the
construction, repair or landscaping of a new residence, of an
alteration of or addition to an existing residence, or of an
appurtenance, and covering two or more of the contractors or
subcontractors that work on that construction, repair or
landscaping.

Sec. 3. 1. At any time after a claimant has given notice
pursuant to NRS 40.645 and before the claimant commences an
action or amends a complaint to add a cause of action for a
constructional defect against a contractor, subcontractor, supplier
or design professional, the claimant or any contractor,
subcontractor, supplier or design professional who has received
notice pursuant to NRS 40.645 or 40.646 may serve upon one or
more other parties a written offer to allow judgment to be entered
without action in accordance with the terms and conditions of the
offer of judgment.

2. Except as otherwise provided in subsection 7, if, within 10
days after the date of service of an offer of judgment, the party to
whom the offer was made serves written notice that the offer is
accepted, the party who made the offer or the party who accepted
the offer may file the offer, the notice of acceptance and proof of
service with the clerk of the district court. Upon receipt by the
clerk, the clerk shall enter a judgment according to the terms of
the offer. Any judgment entered pursuant to this section shall be
deemed a compromise settlement. The judgment, the offer, the
notice of acceptance and proof of service, with the judgment
endorsed, become the judgment roll.

3. If the offer of judgment is not accepted pursuant to
subsection 2 within 10 days after the date of service, the offer shall
be deemed rejected by the party to whom it was made and
withdrawn by the party who made it. The rejection of an offer does
not preclude any party from making another offer pursuant to this
section. Evidence of a rejected offer is not admissible in any
proceeding other than a proceeding to determine costs and fees.

4. Except as otherwise provided in this section, if a party who
rejects an offer of judgment fails to obtain a more favorable
Jjudgment in an action for a constructional defect, the court:

(a) May not award to the party any costs or attorney’s fees;

(b) May not award to the party any interest on the judgment
for the period from the date of service of the offer to the date of

entry of the judgment;
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(c) Shall order the party to pay the taxable costs incurred by
the party who made the offer; and

(d) May order the party to pay to the party who made the offer
any or all of the following:

(1) A reasonable sum to cover any costs incurred by the
party who made the offer for each expert witness whose services
were reasonably necessary to prepare for and conduct the trial of
the case.

(2) Any applicable interest on the judgment for the period
from the date of service of the offer to the date of entry of the
judgment.

(3) Reasonable attorney’s fees incurred by the party who
made the offer for the period from the date of service of the offer
to the date of entry of the judgment. If the attorney of the party
who made the offer is collecting a contingent fee, the amount of
any attorney’s fees awarded to the party pursuant to this
subparagraph must be deducted from that contingent fee.

5. To determine whether a party who rejected an offer of
judgment failed to obtain a more favorable judgment:

(a) If the offer provided that the court would award costs, the
court must compare the amount of the offer with the principal
amount of the judgment, without inclusion of costs.

(b) If the offer precluded a separate award of costs, the court
must compare the amount of the offer with the sum of:

(1) The principal amount of the judgment; and

(2) The amount of taxable costs that the claimant who
obtained the judgment incurred before the date of service of the
offer.

6. Multiple parties may make a joint offer of judgment
pursuant to this section.

7. A party may make to two or more other parties pursuant to
this section an apportioned offer of judgment that is conditioned
upon acceptance by all the parties to whom the apportioned offer
is made. Each party to whom such an offer is made may serve
upon the party who made the offer a separate written notice of
acceptance of the offer. If any party rejects the apportioned offer:

(a) The action must proceed as to all parties to whom the
apportioned offer was made, whether or not the other parties
accepted or rejected the offer; and

(b) The sanctions set forth in subsection 4:

(1) Apply to each party who rejected the apportioned offer.

(2) Do not apply to any party who accepted the apportioned
offer.

8. The sanctions set forth in subsection 4 do not apply to:

* AB 1 25 R 1 =

AA0203



O 00~ O\ W e

~ 10—

(a) An offer of judgment made to multiple parties who received
a notice pursuant to NRS 40.645 or 40.646 unless the same person
is authorized to decide whether to settle the claims against all the
parties to whom the offer is made and:

(1) There is a single common theory of liability against all
the parties to whom the offer is made;

(2) The liability of one or more of the parties to whom the
offer is made is entirely derivative of the liability of the remaining
parties to whom the offer is made; or

(3) The liability of all the parties to whom the offer is made
is entirely derivative of a common act or omission by another
person.

(b) An offer of judgment made to multiple claimants unless the
same person is authorized to decide whether to settle the claims of
all the claimants to whom the offer is made and:

(1) There is a single common theory of liability claimed by
all the claimants to whom the offer is made;

(2) The damages claimed by one or more of the claimants
to whom the offer is made are entirely derivative of an injury to
the remaining claimants to whom the offer is made; or

(3) The damages claimed by all the claimants to whom the
offer is made are entirely derivative of an injury to another person.

Sec. 4. NRS 40.600 is hereby amended to read as follows:

40.600 As used in NRS 40.600 to 40.695, inclusive, and
sections 2 and 3 of this act, unless the context otherwise requires,
the words and terms defined in NRS 40.603 to 40.634, inclusive,
have the meanings ascribed to them in those sections.

Sec. 5. NRS 40.610 is hereby amended to read as follows:

40.610 “Claimant” means:

1. Anowner of a residence or appurtenance; or

2. A representative of a homeowners’ association fthat—is
onsible-for-a-residence-orappurtenance-and-is} acting within the

f the representative’s duties pursuant to chapter 116 or 117

pe o
of NRS. f-er

o ] a1t abseetion-4-oEDR 6451

Sec. 6. NRS 40.615 is hereby amended to read as follows:

40.615 “Constructional defect” means a defect in the design,
construction, manufacture, repair or landscaping of a new residence,
of an alteration of or addition to an existing residence, or of an
appurtenance and includes, without limitation, the design,
construction, manufacture, repair or landscaping of a new residence,
of an alteration of or addition to an existing residence, or of an
appurtenance:
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or property; or

2. Which is not completed in a good and workmanlike
manner and proximately causes physical damage to the residence,
an appurtenance or the real property to which the residence or
appurtenance

Sec. 7. NRS 40.635 is hereby amended to read as follows:

40.635 NRS 40.600 to 40.695, inclusive {4 , and sections 2
and 3 of this act:

1. Apply to any claim that arises before, on or after July 1,
1995, as the result of a constructional defect, except a claim for
personal injury or wrongful death, if the claim is the subject of an
action commenced on or after July 1, 1995.

2. Prevail over any conflicting law otherwise applicable to the
claim or cause of action.

3. Do not bar or limit any defense otherwise available, except
as otherwise provided in those sections.

4. Do not create a new theory upon which liability may be
based, except as otherwise provided in those sections.

Sec. 8. NRS 40.645 is hereby amended to read as follows:

40.645 1. Except as otherwise provided in this section and
NRS 40.670, before a claimant commences an action or amends a
complaint to add a cause of action for a constructional defect against
a contractor, subcontractor, supplier or design professional, the
claimant:

(a) Must give written notice by certified mail, return receipt
requested, to the contractor, at the contractor’s address listed in the
records of the State Contractors’ Board or in the records of the
office of the county or city clerk or at the contractor’s last known
address if the contractor’s address is not listed in those records; and

(b) May give written notice by certified mail, return receipt
requested, to any subcontractor, supplier or design professional
known to the claimant who may be responsible for the
constructional defect, if the claimant knows that the contractor is no
longer licensed in this State or that the contractor no longer acts as a
contractor in this State.

2. The notice given pursuant to subsection 1 must:

* AB 1 2 5 R 1 =

AA0203



O 01N U bW

—-12 -

(a) Include a statement that the notice is being given to satisfy
the requlrements of this sectlon

(b) ISpe , i
Hpurtest Identt[v in speczf c detall each defect damage and mjury
to each residence or appurtenance that is the subject of the claim
and} , including, without limitation, the exact location of each
such defect, damage and injury;

(¢) Describe in reasonable detail the cause of the defects if the
cause is known §} and the nature and extent that is known of the

damage or 1nJury resultmg from the defects {&Hd—%hﬂeeaﬁeffeﬁeaeh

—3}; and
(d) Include a signed statement, by each named owner of a
residence or appurtenance in the notice, that each such owner
verifies that each such defect, damage and injury specified in the
notice exists in the residence or appurtenance owned by him or
her. If a notice is sent on behalf of a homeowners’ association, the
statement required by this paragraph must be signed under
penalty of perjury by a member of the executive board or an
officer of the homeowners’ association.
3. A representative of a homeowners’ association may send
notice pursuant to this section on behalf of an association fthat-is
if the representative is
acting within the scope of the representative’s duties pursuant to

chapter 116 or 117 of NRS.
IR
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[6} 4. Notice is not required pursuant to this section before
commencing an action if:

(a) The contractor, subcontractor, supplier or design professional
has filed an action against the claimant; or

(b) The claimant has filed a formal complaint with a law
enforcement agency against the contractor, subcontractor, supplier
or design professional for threatening to commit or committing an
act of violence or a criminal offense against the claimant or the
property of the claimant.

Sec. 9. NRS 40.646 is hereby amended to read as follows:

40.646 1. Except as otherwise provided in subsection 2, not
later than 30 days after the date on which a contractor receives
notice of a constructional defect pursuant to NRS 40.645, the
contractor shall forward a copy of the notice by certified mail, return
receipt requested, to the last known address of each subcontractor,
supplier or design professional whom the contractor reasonably
believes is responsible for a defect specified in the notice.

2. If a contractor does not provide notice as required pursuant
to subsection 1, the contractor may not commence an action against
the subcontractor, supplier or design professional related to the
constructional defect unless the contractor demonstrates that, after
making a good faith effort, the contractor was unable to identify the
subcontractor, supplier or design professional whom the contractor
believes is responsible for the defect within the time provided
pursuant to subsection 1.

than 30 days after recelvmg notlce from the contractor pursuant to
this section, the subcontractor, supplier or design professional shall
inspect the alleged constructional defect in accordance with
[subseetion—1—of} NRS 40.6462 and provide the contractor with a
written statement indicating:

(a) Whether the subcontractor, supplier or design professional
has elected to repair the defect for which the contractor believes the
subcontractor, supplier or design professional is responsible; and

(b) If the subcontractor, supplier or design professional elects to
repair the defect, an estimate of the length of time required for the
repair, and at least two proposed dates on and times at which the
subcontractor, supplier or design professional is able to begin
making the repair.

4, {Lﬂ%he—ﬁeﬂee—eﬁ—a—eeﬂs#ueﬁeﬂal—éefeet—fem%éed—b%{he
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—353} If a subcontractor, supplier or design professional elects to
repair the constructional defect, the contractor or claimant may hold
the subcontractor liable for any repair which does not eliminate the
defect.

Sec. 10. NRS 40. 6462 is hereby amended to read as follows

40.6462 | Exee SFWESe ; subse
after} After notlce of a construet10nal defect is glven to a eontractor
pursuant to NRS 40.645, the claimant shall, upon reasonable notice,
allow the contractor and each subcontractor supplier or de51gn
professional who may be responsible for the alleged defect
reasonable access to the residence or appurtenance that is the subject
of the notice to determine the nature and extent of a constructional
defect and the nature and extent of repairs that may be necessary. To
the extent possible, the persons entitled to inspect shall coordinate
and conduct the inspections in a manner which minimizes the
1neonven1ence to the clalmant
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Sec. 11. NRS 40.647 is hereby amended to read as follows:

40.647 1. [Execept-as—otherwise-provided—in—NRS—40:6452;
after] After notice of a constructional defect is given pursuant to
NRS 40.645, before a claimant may commence an action or amend a
complaint to add a cause of action for a constructional defect against
a contractor, subcontractor, supplier or design professional, the
claimant must:

(a) Allow an inspection of the alleged constructional defect to be
conducted pursuant to NRS 40.6462; fand}

(b) Be present at an inspection conducted pursuant to NRS
40.6462 and identify the exact location of each alleged
constructional defect specified in the notice and, if the notice
includes an expert opinion concerning the alleged constructional
defect, the expert, or a representative of the expert who has
knowledge of the alleged constructional defect, must also be
present at the inspection and identify the exact location of each
alleged constructional defect for which the expert provided an
opinion; and

(c) Allow the contractor, subcontractor, supplier or design
professional a reasonable opportunity to repair the constructional
defect or cause the defect to be repaired if an election to repair is
made pursuant to NRS 40.6472.

2. If a claimant commences an action without complying with
subsection 1 or NRS 40.645, the court shall:

(a) Dismiss the action without prejudice and compel the
claimant to comply with those provisions before filing another
action; or

(b) If dismissal of the action would prevent the claimant from
filing another action because the action would be procedurally
barred by the statute of limitations or statute of repose, the court
shall stay the proceeding pending compliance with those provisions
by the claimant.

Sec. 12. NRS 40.6472 is hereby amended to read as follows:

40.6472 1. Except as otherwise provided in NRS {40-6452;]
40.670 and 40.672, a written response must be sent by certified
mail, return receipt requested, to a claimant who gives notice of a
constructional defect pursuant to NRS 40.645:

(a) By the contractor not later than 90 days after the contractor
receives the notice; and

(b) If notice was sent to a subcontractor, supplier or design
professional, by the subcontractor, supplier or design professional
not later than 90 days after the date that the subcontractor, supplier
or design professional receives the notice.

2. The written response sent pursuant to subsection 1 must
respond to each constructional defect in the notice and:

* AB 1 25 R 1 =
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(a) Must state whether the contractor, subcontractor, supplier
or design professional has elected to repair the defect or cause
the defect to be repaired. If an election to repair is included in the
response and the repair will cause the claimant to move from the
claimant’s home during the repair, the election must also include
monetary compensation in an amount reasonably necessary for
temporary housing or for storage of household items, or for both, if
necessary.

(b) May include a proposal for monetary compensation, which
may include contribution from a subcontractor, supplier or design
professional.

(c) May disclaim liability for the constructional defect and state
the reasons for such a disclaimer.

3. Ifthe claimant is a homeowners’ association, the association
shall send a copy of the response to each member of the association
not later than 30 days after receiving the response.

4. If the contractor, subcontractor, supplier or design
professional has elected not to repair the constructional defect, the
claimant or contractor may bring a cause of action for the
constructional defect or amend a complaint to add a cause of action
for the constructional defect.

5. If the contractor, subcontractor, supplier or design
professional has elected to repair the constructional defect, the
claimant must provide the contractor, subcontractor, supplier or
design professional with a reasonable opportunity to repair the
constructional defect.

Sec. 13. NRS 40.648 is hereby amended to read as follows:

40.648 1. If the response provided pursuant to NRS 40.6472
includes an election to repair the constructional defect:

(a) The repairs may be performed by the contractor,
subcontractor, supplier or design professional, if such person is
properly licensed, bonded and insured to perform the repairs and, if
such person is not, the repairs may be performed by another person
who meets those qualifications.

(b) The repairs must be performed:

(1) On reasonable dates and at reasonable times agreed to in
advance with the claimant;

(2) In compliance with any applicable building code and in a
good and workmanlike manner in accordance with the generally
accepted standard of care in the industry for that type of repair; and

(3) In a manner which will not increase the cost of
maintaining the residence or appurtenance than otherwise would
have been required if the residence or appurtenance had been
constructed without the constructional defect, unless the contractor
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and the claimant agree in writing that the contractor will compensate
the claimant for the increased cost incurred as a result of the repair.

(c) Any part of the residence or appurtenance that is not
defective but which must be removed to correct the constructional
defect must be replaced.

(d) The contractor, subcontractor, supplier or design
professional shall prevent, remove and indemnify the claimant
against any mechanics’ liens and materialmen’s liens.

2. Unless the claimant and the contractor, subcontractor,
supplier or design professional agree to extend the time for repairs,
the repairs must be completed:

—} Not later than 105 days after the date on which the
notice of the constructional defect was received by the contractor,
subcontractor, supplier or design professional if the notice of a
constructional defect was received from four or fewer owners; or

H2) (b) Not later than 150 days after the date on which the
notice of the constructional defect was received by the contractor,
subcontractor, supplier or design professional if the notice was
received from five or more owners or from a representative of a
homeowners’ association.

3. Ifrepairs reasonably cannot be completed within the time set
forth in subsection 2, the claimant and the contractor, subcontractor,
supplier or design professional shall agree to a reasonable time
within which to complete the repair. If the claimant and contractor,
subcontractor, supplier or design professional cannot agree on such
a time, any of them may petition the court to establish a reasonable
time for completing the repair.

4. Any election to repair made pursuant to NRS 40.6472 may
not be made conditional upon a release of liability.

5. Not later than 30 days after the repairs are completed, the
contractor, subcontractor, supplier or design professional who
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repaired or caused the repair of a constructional defect shall provide
the claimant with a written statement describing the nature and
extent of the repair, the method used to repair the constructional
defect and the extent of any materials or parts that were replaced
during the repair.

Sec. 14. NRS 40.650 is hereby amended to read as follows:

40.650 1. If a claimant unreasonably rejects a reasonable
written offer of settlement made as part of a response pursuant to
paragraph (b) of subsection 2 of NRS 40.6472 and thereafter
commences an action governed by NRS 40.600 to 40.695, inclusive,
and sections 2 and 3 of this act, the court in which the action is
commenced may:

(a) Deny the claimant’s attorney’s fees and costs; and

(b) Award attorney’s fees and costs to the contractor.
= Any sums paid under a homeowner’s warranty, other than sums
paid in satisfaction of claims that are collateral to any coverage
issued to or by the contractor, must be deducted from any recovery.

2. If a contractor, subcontractor, supplier or design professional
fails to:

(a) Comply with the provisions of NRS 40.6472;

(b) Make an offer of settlement;

(¢) Make a good faith response to the claim asserting no
liability;

(d) Agree to a mediator or accept the appointment of a mediator
pursuant to NRS 40.680; or

(e) Participate in mediation,
= the limitations on damages and defenses to liability provided in
NRS 40.600 to 40.695, inclusive, and sections 2 and 3 of this act
do not apply and the claimant may commence an action or amend a
complaint to add a cause of action for a constructional defect
without satisfying any other requirement of NRS 40.600 to 40.695,
inclusive +} , and sections 2 and 3 of this act.

3. If aresidence or appurtenance that is the subject of the claim
is covered by a homeowner’s warranty that is purchased by or on
behalf of a claimant pursuant to NRS 690B.100 to 690B.180,
inclusive | latmant-—shall-dilicently—pursue—a—claim—under—the

(a) A claimant may not send a notice pursuant to NRS 40.645
or pursue a claim pursuant to NRS 40.600 to 40.695, inclusive,
and sections 2 and 3 of this act unless the claimant has first
submitted a claim under the homeowner’s warranty and the
insurer has denied the claim.

(b) A claimant may include in a notice given pursuant to NRS
40.645 only claims for the constructional defects that were denied

by the insurer.
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(c¢) If coverage under a homeowner’s warranty is denied by an
insurer in bad faith, the homeowner and the contractor,
subcontractor, supplier or design professional have a right of action
for the sums that would have been paid if coverage had been
provided, plus reasonable attorney’s fees and costs.

(d) Statutes of limitation or repose applicable to a claim based
on a constructional defect governed by NRS 40.600 to 40.693,
inclusive, and sections 2 and 3 of this act are tolled from the time
notice of the claim under the homeowner’s warranty is submitted
to the insurer until 30 days after the insurer rejects the claim, in
whole or in part, in writing.

4. Nothing in this section prohibits an offer of judgment
pursuant to Rule 68 of the Nevada Rules of C1V11 Procedure or NRS
17.115 fifthe-off : o-which-the
WM%%@W or sectzon 3 of this
act.

Sec. 15. NRS 40.655 is hereby amended to read as follows:

40.655 1. Except as otherwise provided in NRS 40.650, in a
claim governed by NRS 40.600 to 40.695, inclusive, and sections 2
and 3 of this act, the claimant may recover only the following
damages to the extent proximately caused by a constructional
defect:

(a) Any-reasenable-attorney stees:

—(b)} The reasonable cost of any repairs already made that were
necessary and of any repairs yet to be made that are necessary to
cure any constructional defect that the contractor failed to cure and
the reasonable expenses of temporary housing reasonably necessary
during the repair;

e} (b) The reduction in market value of the residence or
accessory structure, if any, to the extent the reduction is because of
structural failure;

K&} (c¢) The loss of the use of all or any part of the residence;

e} (d) The reasonable value of any other property damaged
by the constructional defect;

5} (e) Any additional costs reasonably incurred by the
claimant |} for constructional defects proven by the claimant,
including, but not limited to, any costs and fees incurred for the
retention of experts to:

(1) Ascertain the nature and extent of the constructional
defects;

(2) Evaluate appropriate corrective measures to estimate the
value of loss of use; and

(3) Estimate the value of loss of use, the cost of temporary
housing and the reduction of market value of the residence; and

K&} (f) Any interest provided by statute.
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If a contractor complies with the provisions of NRS 40.600
to 40.695, inclusive, and sections 2 and 3 of this act, the claimant
may not recover from the contractor, as a result of the constructional
defect, fanything} any damages other than b i
damages authorized pursuant to NRS 40.600 to 40.695, inclusive {=
—4-} , and sections 2 and 3 of this act.

3. This section must not be construed as impairing any
contractual rights between a contractor and a subcontractor, supplier
or design professional.

5} 4. As used in this section, “structural failure” means
physical damage to the load-bearing portion of a residence or
appurtenance caused by a failure of the load-bearing portion of the
residence or appurtenance.

Sec. 16. NRS 40.695 is hereby amended to read as follows:

40.695 1. Except as otherwise provided in {subsection}
subsections 2 5} and 3, statutes of limitation or repose applicable to
a claim based on a constructional defect governed by NRS 40.600 to
40.695, inclusive, and sections 2 and 3 of this act are tolled from
the time notice of the claim is given, until {30 the earlier of:

(a) One year after notice of the claim is given; or

(b) Thirty days after mediation is concluded or waived in
writing pursuant to NRS 40.680.

2. Statutes of limitation and repose may be tolled under this
section for a period longer than 1 year after notice of the claim is
given only if, in an action for a constructional defect brought by a
claimant after the applicable statute of limitation or repose has
expired, the claimant demonstrates to the satisfaction of the court
that good cause exists to toll the statutes of limitation and repose
under this section for a longer period.

3. Tolling under this section applies to a third party regardless
of whether the party is required to appear in the proceeding.

Sec. 17. NRS 11.202 is hereby amended to read as follows:

11.202 1. }An} No action may be commenced against the
owner, occupier or any person performing or furnishing the design,
planning, supervision or observation of construction, or the
construction of an improvement to real property fat-any-time} more
than 6 years after the substantial completion of such an
improvement, for the recovery of damages for:

(a) Any deficiency in the design, planning, supervision or
observation of construction or the construction of such an

improvement ; fwhich-is-the-result-of his-or-her-willful-misconduet
er-which-he-orshefraudulenthy-concealed:}
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(b) Injury to real or personal property caused by any such
deficiency; or

(c) Injury to or the wrongful death of a person caused by any
such deficiency.

2. The provisions of this section do not apply fir} -

(a) To a claim for indemnity or contribution.

(b) In an action brought against:

Ha)} (1) The owner or keeper of any hotel, inn, motel, motor
court, boardinghouse or lodging house in this State on account of his
or her liability as an innkeeper.

[BY (2) Any person on account of a defect in a product.

Sec. 18. NRS 11.2055 is hereby amended to read as follows:

11.2055 1. Except as otherwise provided in subsection 2, for
the purposes of this section and NRS 11.202 , {te—H-206;
inelusive;} the date of substantial completion of an improvement to
real property shall be deemed to be the date on which:

(a) The final building inspection of the improvement is
conducted;

(b) A notice of completion is issued for the improvement; or

(¢) A certificate of occupancy is issued for the improvement,

- whichever occurs later.

2. If none of the events described in subsection 1 occurs, the
date of substantial completion of an improvement to real property
must be determined by the rules of the common law.

Sec. 19. NRS 113.135 is hereby amended to read as follows:

113.135 1. Upon signing a sales agreement with the initial
purchaser of residential property that was not occupied by the
purchaser for more than 120 days after substantial completion of the
construction of the residential property, the seller shall:

(a) Provide to the initial purchaser a copy of NRS 11.202 fte

2064 ives} , 11.2055 and 40.600 to 40.695, inclusive §},
and sections 2 and 3 of this act;

(b) Notify the initial purchaser of any soil report prepared for the
residential property or for the subdivision in which the residential
property is located; and

(c) If requested in writing by the initial purchaser not later than
5 days after signing the sales agreement, provide to the purchaser
without cost each report described in paragraph (b) not later than 5
days after the seller receives the written request.

2. Not later than 20 days after receipt of all reports pursuant to
paragraph (c) of subsection 1, the initial purchaser may rescind the
sales agreement.

3. The initial purchaser may waive his or her right to rescind
the sales agreement pursuant to subsection 2. Such a waiver is
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effective only if it is made in a written document that is signed by
the purchaser.

Sec. 20. NRS 116.3102 is hereby amended to read as follows:

116.3102 1. Except as otherwise provided in this chapter, and
subject to the provisions of the declaration, the association:

(a) Shall adopt and, except as otherwise provided in the bylaws,
may amend bylaws and may adopt and amend rules and regulations.

(b) Shall adopt and may amend budgets in accordance with the
requirements set forth in NRS 116.31151, may collect assessments
for common expenses from the units’ owners and may invest funds
of the association in accordance with the requirements set forth in
NRS 116.311395.

(c) May hire and discharge managing agents and other
employees, agents and independent contractors.

(d) May institute, defend or intervene in litigation or in
arbitration, mediation or administrative proceedings in its own name
on behalf of itself or two or more units’ owners on matters affecting
the common-interest community. The association may not institute,
defend or intervene in litigation or in arbitration, mediation or
administrative proceedings in its own name on behalf of itself or
units’ owners with respect to an action for a constructional defect
pursuant to NRS 40.600 to 40.695, inclusive, and sections 2 and 3
of this act unless the action pertains exclusively to common
elements.

(e) May make contracts and incur liabilities. Any contract
between the association and a private entity for the furnishing of
goods or services must not include a provision granting the private
entity the right of first refusal with respect to extension or renewal
of the contract.

(f) May regulate the use, maintenance, repair, replacement and
modification of common elements.

(2) May cause additional improvements to be made as a part of
the common elements.

(h) May acquire, hold, encumber and convey in its own name
any right, title or interest to real estate or personal property, but:

(1) Common elements in a condominium or planned
community may be conveyed or subjected to a security interest only
pursuant to NRS 116.3112; and

(2) Part of a cooperative may be conveyed, or all or part of a
cooperative may be subjected to a security interest, only pursuant to
NRS 116.3112.

(i) May grant easements, leases, licenses and concessions
through or over the common elements.

(j) May impose and receive any payments, fees or charges for
the use, rental or operation of the common elements, other than
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limited common elements described in subsections 2 and 4 of
NRS 116.2102, and for services provided to the units’ owners,
including, without limitation, any services provided pursuant to
NRS 116.310312.

(k) May impose charges for late payment of assessments
pursuant to NRS 116.3115.

(1) May impose construction penalties when authorized pursuant
to NRS 116.310305.

(m) May impose reasonable fines for violations of the governing
documents of the association only if the association complies with
the requirements set forth in NRS 116.31031.

(n) May impose reasonable charges for the preparation and
recordation of any amendments to the declaration or any statements
of unpaid assessments, and impose reasonable fees, not to exceed
the amounts authorized by NRS 116.4109, for preparing and
furnishing the documents and certificate required by that section.

(o) May provide for the indemnification of its officers and
executive board and maintain directors and officers liability
insurance.

(p) May assign its right to future income, including the right to
receive assessments for common expenses, but only to the extent the
declaration expressly so provides.

(q) May exercise any other powers conferred by the declaration
or bylaws.

(r) May exercise all other powers that may be exercised in this
State by legal entities of the same type as the association.

(s) May direct the removal of vehicles improperly parked on
property owned or leased by the association, as authorized pursuant
to NRS 487.038, or improperly parked on any road, street, alley or
other thoroughfare within the common-interest community in
violation of the governing documents. In addition to complying with
the requirements of NRS 487.038 and any requirements in the
governing documents, if a vehicle is improperly parked as described
in this paragraph, the association must post written notice in a
conspicuous place on the vehicle or provide oral or written notice to
the owner or operator of the vehicle at least 48 hours before the
association may direct the removal of the vehicle, unless the vehicle:

(1) Is blocking a fire hydrant, fire lane or parking space
designated for the handicapped; or

(2) Poses an imminent threat of causing a substantial adverse
effect on the health, safety or welfare of the units’ owners or
residents of the common-interest community.

(t) May exercise any other powers necessary and proper for the
governance and operation of the association.

* AB 1 25 R 1 =

AA0223



O 00~ N U LW

—24 —

2. The declaration may not limit the power of the association to
deal with the declarant if the limit is more restrictive than the limit
imposed on the power of the association to deal with other persons.

3. The executive board may determine whether to take
enforcement action by exercising the association’s power to impose
sanctions or commence an action for a violation of the declaration,
bylaws or rules, including whether to compromise any claim for
unpaid assessments or other claim made by or against it. The
executive board does not have a duty to take enforcement action if it
determines that, under the facts and circumstances presented:

(a) The association’s legal position does not justify taking any or
further enforcement action;

(b) The covenant, restriction or rule being enforced is, or is
likely to be construed as, inconsistent with current law;

(c) Although a violation may exist or may have occurred, it is
not so material as to be objectionable to a reasonable person or to
justify expending the association’s resources; or

(d) It is not in the association’s best interests to pursue an
enforcement action.

4. The executive board’s decision under subsection 3 not to
pursue enforcement under one set of circumstances does not prevent
the executive board from taking enforcement action under another
set of circumstances, but the executive board may not be arbitrary or
capricious in taking enforcement action.

5. Notwithstanding any provision of this chapter or the
governing documents to the contrary, an association may not impose
any assessment pursuant to this chapter or the governing documents
on the owner of any property in the common-interest community
that is exempt from taxation pursuant to NRS 361.125. For the
purposes of this subsection, “assessment” does not include any
charge for any utility services, including, without limitation,
telecommunications, broadband communications, cable television,
electricity, natural gas, sewer services, garbage collection, water or
for any other service which is delivered to and used or consumed
directly by the property in the common-interest community that is
exempt from taxation pursuant to NRS 361.125.

Sec. 21. 1. Section 2 of this act applies only to residential
construction for which a contract is entered into on or after the
effective date of this act.

2. The provisions of NRS 40.615 and 40.655, as amended by
sections 6 and 15 of this act, apply to any claim that arises on or
after the effective date of this act.

3. The provisions of NRS 40.645, 40.650 and 40.695, as
amended by sections 8, 14 and 16 of this act, apply to a notice of a
constructional defect given on or after the effective date of this act.
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4. The provisions of NRS 40.647, as amended by section 11 of
this act, apply only to an inspection conducted pursuant to NRS
40.6462, as amended by section 10 of this act, on or after the
effective date of this act.

5. Except as otherwise provided in subsection 6, the period of
limitations on actions set forth in NRS 11.202, as amended by
section 17 of this act, applies retroactively to actions in which the
substantial completion of the improvement to the real property
occurred before the effective date of this act.

6. The provisions of subsection 5 do not limit an action:

(a) That accrued before the effective date of this act, and was
commenced within 1 year after the effective date of this act; or

(b) If doing so would constitute an impairment of the obligation
of contracts under the Constitution of the United States or the
Constitution of the State of Nevada.

7. The provisions of NRS 116.3102, as amended by section 20
of this act, do not apply if a unit-owners’ association has given
notice of a constructional defect pursuant to NRS 40.600 to 40.695,
inclusive, and sections 2 and 3 of this act on or before the effective
date of this act.

8. As used in this section:

(a) “Residential construction” means the construction of a new
residence, of an alteration of or addition to an existing residence, or
of an appurtenance.

(b) “Unit-owners’ association” has the meaning ascribed to it in
NRS 116.011.

Sec. 22. NRS 11.203, 11.204, 11.205, 11.206 and 40.6452 are
hereby repealed.

Sec. 23. This act becomes effective upon passage and
approval.

LEADLINES OF REPEALED SECTIONS

11.203 Actions for damages for injury or wrongful death
caused by deficiency in construction of improvements to real
property: Known deficiencies.

11.204 Actions for damages for injury or wrongful death
caused by deficiency in construction of improvements to real
property: Latent deficiencies.

11.205 Actions for damages for injury or wrongful death
caused by deficiency in construction of improvements to real

property: Patent deficiencies.
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11.206 Actions for damages for injury or wrongful death
caused by deficiency in construction of improvements to real
property: Limitation of actions not a defense in actions based on
liability as innkeeper or for defect in product.

40.6452 Common constructional defects within single
development: Response to notice of defect by contractor;
disclosure to unnamed owners; effect of contractor failing to
provide disclosure to unnamed owners.
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LYNCH HOPFRER, LLP
1210 8, Valley View Bivd,

Suite 208

Las Vegas, NV 83102

702-868-1115

RIS

Francis I. Lynch, Esq. (Nevada Bar No., 4145)
Charles “Dee” Hopper, Esq. (Nevada Bar No. 6346)
LYNCH HOPPER, LLP

1210 S. Valley View Blvd., Suite 208

Las Vegas, Nevada 89102

Telephone:(702) 868-1115

Facsimile:(702) 868-1114

Scott Williams {California Bar No. 78588)
WILLIAMS & GUMBINER LLP

100 Drakes Landing Road, Suite 260
Greenbrae, California 94904
Telephone:(415) 755-1880
Facsimile:(415) 419-5469

{Admitted Pro Hac Vice)

Counsel for Defendant

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

LAURENT HALLIER, an individual;

PANORAMA TOWERS I, LLC, a Nevada CASENO.: A-16-744146-D
limited hiabihity company; PANORAMA
TOWERS I MEZZ, LLC, a Nevada limited DEPT. NO.: XXII

liability company and M.J. DEAN
CONSTRUCTION, INC., a Nevada Corporation,
DEFENDANT’S REPLY IN SUPPORT OF
Plaintiffs, MOTION TO DISMISS COMPLAINT

Vs,

PANORAMA TOWERS CONDOMINIUM
UNIT OWNERS’ ASSOCIATION, a Nevada
non-profit corporation,

Defendant.

PANORAMA TOWERS CONDOMINIUM UNIT OWNER'S ASSOCIATION
(Panorama), by and through its counsel of record, hereby replies in support of its Motion to Dismiss
Plaintiffs’ (collectively, Hallier) Complaint pursuant to NRCP 12(b)3.
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Las Vegas, NV 89102
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This reply is based on the papers and pleadings on file herein, the following memorandum

of points and authorities, and any oral argument this Court may entertain,
INTRODUCTION

Tt is revealing that Hallier’s Opposition does not address — and indeed cannot avoid — the
glaring fact that the Complaint is no more than a novel effort to preempt potential future
construction defect litigation. Hallier's Complaint constitutes a transparent attempt to nullify
Chapter 40 and would have a chilling effect on all Chapter 40 claims if a builder could intimidate
homeowners by (i) suing a potential plaintiff property owner before the owner properly files suit,
(ii) endeavoring to manufacture a justiciable controversy where none properly exists using nothing
more than selected portions of a prior settlement agreement and their own attorneys’ fees, and (iii)
asking this Court to create new law and to adjudicate factual matters that would only be properly
before the Court if and when a builder were actually served with a construction defect complaint.

Unable to defeat Panorama’s motion to dismiss on the merits, Hallier’s strategy is to instead
persuade the Court (i) that the motion is based on “matters outside of the pleading” and should
therefore be treated as one for summary judgment, and (ii) based on evidence submitted with the
Opposition, that there are genuine issues of material fact on which to defeat the deemed motion
for summary judgment. In short, Hallier’s opposition is based on obfuscation and diversion, which
would be unnecessary if it bad a viable opposition on the merits.

As shown below, Panorama’s motion is not based on “matters outside of the pleading,”
such as to convert it to a motion for summary judgment. More to the point, Hallier has failed to
provide the Court with any authority that would remedy the inherent defects in its pleading: ie.,
(i) that there is no current justiciable controversy warranting declaratory relief by the Court; and
(il) that it has failed to allege a cognizable cause of action for damages.

ARGUMENT
A, HALLIER’S RULE 12(8) ARGUMENT IS INAPPLICABLE

Hallier’s claim that Panorama’s motion is based on “matters outside of the pleading” is

stated in footnote No. 2 of its Opposition (at 14:26) as follows:

[
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The Association is asking the Court to consider certain terms in the
Settlement Agreement in support of the arguments in its Motion, including
that the Settlement Agreement purportedly contemplates future suits by
Panorama Towers against Hallier, and that the Builders’ claims relating to
the indemnity provision are inconsistent with the Settlement Agreement.
(Motion p. 7, In. 25 —p. 8, In. 2.

The Settlement Agreement is pot a matter outside of the pleading because it is referred to
repeatedly and quoted liberally in the Complaint.' In fact, these references form the basis for
several of the Complaint’s claims and continue to be relied upon in Hallier’s Opposition. The Ninth
Circuit in Branch v. Tunnell, 14 F.3d 449 (1994) (abrogated on other grounds), held that, when a
document is identified in the complaint, and its authenticity is not questioned, the document may
be considered in ruling on a Rule 12(b) motion to dismiss, and that such consideration does not
convert the motion to one for summary judgment. The court opined (at 433-454):

We have said that a document is not “outside” the complaint if the complaint
specifically refers to the document and if its authenticity is not questioned.
Townsend v. Columbia Operations, 667 F.2d 844, 848-49 (9th Cir.1982).
The leading commentators state that “when [the] plaintiff fails to introduce
a pertinent document as part of his pleading, [the] defendant may introduce
the exhibit as part of his motion attacking the pleading.” 5 Charles Alan
Wright & Arthur R. Miller, Federal Practice and Procedure § 1327, at 762—
63 (2d ed. 1990); accord Romani v. Shearson Lehman Hutton, 929 F.2d 873,
879 n. 3 (Ist Cir.1991). We have previously indicated approval of this rule,
but have not explicitly adopted it. See, e.g., In re VeriFone Sec. Litig., 11
F.3d 865, 868 n. 2 (9th Cir.1993). As it makes sense and comports with
existing practice, we hold that documents whose contents are alleged in a
complaint and whose authenticity no party questions, but which are not
physically attached to the pleading, may be considered in ruling on a Rule
12(b)6) motion to dismiss. Such consideration does “not convert the
motion to dismiss into a motion for summary judgment.” Romani, 929 F.2d
at 8§79 n. 3.

Moreover, the language from the Seitlement Agreement showing that the parties
contemplated future suits by Panorama is actually quoted in Paragraph S1 of the complaint, which
states in part: “This release specifically does not extend to claims arising out of defects not

presently known to the HOA.” Because the settling parties agreed that the release would apply to

! Moreover, Hallier has engaged in gamesmanship by not attaching the “confidential” Settiement Agreement to the
complaint, but instead guoting from the agreement where it suits is purposes.
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known claims only, they necessarily contemplated future suits by the HOA related to unknown
claims; that is the whole purpose of a limited release.

Reference in the motion to language in the Settlement Agreement not quoted in the
complaint is limited to an informational footnote in the motion, which states (at 8:20, fn. 1)

In fact, the indemnity provision in the Settlement Agreement is typical of
the indemnity provisions inserted in settlement agreements involving
construction defect suits brought by HOAs. The HOA will typically agree
to indemnify the developer for claims by third parties, such as homeowners
or the HOA’s insurer, not claims brought by the HOA itself. The whole
concept of indemnity is that the indemmitor has agreed to protect the
indemnitee from claims by third parties not claims brought by the
indemnitor.

The only matter in this footnote outside the language of the complaint is that the “indemnity
provision in the Settlement Agreement is fypical of the indemnity provisions inserted in settlement
agreements involving construction defect suits brought by HOAs” (italics added). However, this
is simply an informational comment contained in a footnote, the primary focus of which is to point
out the obvious, that the “whole concept of indemnity is that the indemnitor has agreed to protect
the indemnitee from claims by third parties not claims brought by the indemnitor.”

This informational comment regarding the fypicality of the indemnity provision is non-
essential to the motion, and may readily be disregarded by the Court in ruling on the motion. Rule

12(b) applies where “matters outside the pleading are presented to and not excluded by the court”

{emphasis added).

In sum, because the Settlement Agreement is identified and quoted from in the complaint,
it may be considered by the Court in ruling on plaintiff’s motion to dismiss — without converting
the motion to one for summary judgment, Moreover, the only reference in the motion to language
in the Settlement Agreement not quoted in the complaint pertains to a non-essential, informational
comment that may be disregarded by the Court.

The fact that Hallier has based its opposition strategy on the contention that a footnote in
Panorama’s motion — referring to the fypicality of the indemnity provision in the Settlement
Agreement — somehow converts the motion to one for summary judgment pursuant to Rule 12(b),
simply underscores that Hallier has no viable opposition on the merits,
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B. THE COMPLAINT DOES NOT ALLEGE A JUSTICIABLE CONTROVERSY

Aside from generic authorities pertaining to the Uniform Declaratory Judgments Act (NRS
30.010, ef seq.), Hallier has provided the Court with no authority to salvage the inherent flaw in
its complaint — that 1t is asking the Court to rule on a hypothetical future controversy that may or
may not occur.

Hallier’s claims for declaratory relief are all premised on the allegations to be alleged in
the hypothetical future complaint that Hallier anticipates Panorama will file. Hallier asks the Court
to determine:

% That the claims asserted in the hypothetical complaint, when filed, will be barred by
the statute of limitations (1* claim). However, application of the statute of limitations is dependent
upon the claims alleged, as framed in the complaint. Since no claim has yet been alleged, Hallier
is asking the Court to rule in a vacuum based on what might be alleged.

» That the hypothetical complaint, when filed, will assert claims that are barred by the
Settlement Agreement (2™ claim). Since the Settlement Agreement bars only claims for known
defects, Hallier is asking the Court to rule hypothetically on the claims that Panorama might allege
in its hypothetical complaint, and determine ~ based on who knows what — which of those were
known at the time of the Settlement Agreement.

» That, if and when Panorama files the complaint, it will be obligated to defend and
indemmnify Hallier in connection with the claims alleged (6" & 7 claims). Again, the Court will
not be in a position to determine whether the hypothetical claims alleged are subject to the
indemnity provision in the Settlement Agreement until it knows what the alleged claims are.

At most, Hallier has endeavored to manufacture a justiciable controversy out of thin air by
way of their tender of defense and indemnity (at 19:8-11). Not only does this position strain
credulity regarding the purpose and function of an indemnity agreement, as has been discussed
supra, but it fails to account for the simple fact that, until a complaint is filed and actual claims are
asserted against Hallier, there is nothing for Panorama to indem:ﬁfy or defend against.

There is a very good reason why courts do not adjudicate hypothetical future controversies,
and that reason is well demonstrated here. The Court has no frame of reference on which to
50f8
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adjudicate possible issues that may arise in a future complaint involving the statute of limitations,
claim preclusion and indemnity.

And, it bears repeating, Hallier’s right to assert these positions is fully preserved. If and
when Panorama ever files a complaint, Hallier will be entitled to assert that Panorama’s claims are
barred by the statute of limitations and the Settlement Agreement, and that Panorama is obligated
to indemmify Hallier in connection with the claims alleged. And, the Court will then be in a position
to make informed rulings based on what is actually alleged in the complaint.

C. THE COMPLAINT DOES NOT ALLEGE AN ACTIONABLE CLAIM FOR DAMAGES

Panorama pointed out in its Motion that Hallier is attempting to create new law, allowing
a builder to sue a property owner for damages arising from the service of a Chapter 40 notice. It is
axiomatic that a claim for affirmative relief must state a cognizable cause of action. Having
demonstrated Hallier’s failure to do so, it was incumbent upon Hallier to show in its Opposition
that Plaintiff is wrong; i.e., to cite applicable legal authorities allowing a builder to sue one who
has served a Chapter 40 notice despite the absence of either actionable conduct or resulting
damages.

Hallier’s opposition, however, is bereft of any legal or persuasive authority to that effect.
Hallier argues the facts, but makes no effort in addressing its affirmative claims (at 20:19-22:26)
to cite any legal authorities supporting its right to seek affirmative relief from Panorama for filing
a Chapter 40 notice. The failure to cite any such authority is, of course, a concession that there is
none.

Moreover, Hallier essentially concedes the position that none of their claims tor atfirmative
relief resulting from the filing of a Chapter 40 notice actually articulate a cognizable cause of
action. Hallier does not deny that it retained counsel, and incurred subsequent costs, not because
of any deficiencies in the Chapter 40 notice, for which a remedy at law already exists, but instead
did so simply because the Chapter 40 notice was filed, for which no right of action exists. Hallier
similarly fails to deny that no tort claim exists for the alleged spoliation of evidence, that their
Complaint fails to allege the elements of a negligence claim for spoliation, and that they suffered
no resulting damage in any event. Further, Hallier does not deny that their Complaint fails to allege
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an actionable breach of the Settlement Agreement, except to the extent that they argue that the
Settlement Agreement’s terms are disputed issues of fact. In all, Hallier fails to dispute the
proposition that in the absence of any actual asserted claims against them, their complaint fails to
state even a single cognizable claim for affirmative relief.

CONCLUSION

Hallier appears to have come up with an ill-advised strategy to reverse rolls with Panorama,
filing a pre-emptive suit that would make it the plaintiff and Pancrama the defendant in a
construction defect action. This strategy was likely based on the assumption that Panorama would
simply file a cross complaint in Hallier’s action, failing to consider that Panorama might file a
motion to dismiss instead, in which case it would have to somehow justify its claims for declaratory
relief and for damages.

Whether or not that was the intended strategy, Hallier has failed to assert cognizable claims
for declaratory relief or for damages. Regardless of how Hallier would prefer this motion
evaluated, and regardless of their repeated attempt to focus their argument on the factual matters
underlying the instant action, the basic fact remains that until such a time as Panorama actually
asserts claims against Hallier, there is neither justiciable controversy warranting declaratory relief

nor a legally sufficient basis for affirmative relief.

Dated: January 17, 2017 LYNCH HOPPER, LLP

(RO

Francis . Lync}}/Esq.
Nevada Bar No® 4515

Charles “Dee” Hopper, Esq.

Nevada Bar No. 6346

1210 S. Valley View Blvd., Suite 208
Las Vegas, Nevada 89102
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JANUARY 24, 2017 AT 10:50:43 A M.

THE COURT: Okay. Let’'s go with Hallier versus Panorama Towers
Condominium Unit Owners Association, case number A16-744146-D.

MR. BROWN: Good morning, Your Honor. Peter Brown on behalf of the
Plaintiff, Laurent Hallier, Panorama Towers |, LLC, Panorama Towers | Mezz, LLC
and MJ Dean Construction, Inc.

MR. LYNCH: Good morning, Your Honor. Francis Lynch on behalf of the
association, and today | am a defendant which makes me nervous. | like to
introduce my co-counsel, Scott Williams. Scott’s gonna take the lead on the
argument today but if you have any questions I'm certainly here.

THE COURT: Okay. Any others?

MR. HOPPER: Dee Hopper, Your Honor. And then this is Collin Hughes, he’s
my paralegal.

THE COURT: All right. Very good. All right. This is a Motion to Dismiss the
Complaint. Counsel.

MR. WILLIAMS: Good morning, Your Honor. I'm Scott Williams and my
birthday was yesterday but | don’t need a song to be sung tome.

Typically when I'm gonna prepare for a law and motion proceeding |
spend the day before trying to identify what hurdle or hurdles | will have to overcome
to prevail on the motion but yesterday | had a difficult time, | could not see any
serious hurdles. Hallier has come up with, as we said in our papers, a novel
strategy to preempt litigation by serving the property owner with a complaint before
the property owner can serve the builder with the complaint. The deck — and of

course we've got two categories of claims, the declaratory relief claims and the
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claims for damages. The declaratory relief claims Hallier is asking the Court to do
the impossible. He’s asking the Court to rule on substantive defenses to a
complaint that has not yet been filed which defenses are all fact based defenses.

THE COURT: Can | ask you something? Maybe | missed something, but |
gathered that the complaint is challenging notice which | think that the — the — well,
the Plaintiff has the right to do if they think that the notice is defective or it is not
stated with now specific detail and | know there’s an issue about whether AB125
applies or whether it is pre AB125. | think that's an issued I'd have to — to decide.
And then there’s this issue that | gather that there was — whenever they did ask to
go and inspect there have been certain repairs already made.

So, | guess that’s kind of what | need you to address. | mean, doesn’t
the Plaintiff or Plaintiffs have a right to challenge the Chapter 40 notice if they
believe that it is defective in some way or not sufficient in some way?

MR. WILLIAMS: On all of those issues the answer is yes. And the answer is
yes when the property owner files a complaint. There is no —

THE COURT: Oh, oh, oh, oh, oh. I'm just gonna warn you, I've ruled the
other way.

MR. WILLIAMS: Pardon me?

THE COURT: And maybe Mr. Brown has been on the opposite side of that.
This is the issues that I've had is where homeowner, they submit a notice, the
builder — or the developer says “ahh, it's defective, it's not sufficient, I'm not gonna
do anything until they give me a sufficient notice.” And they usually send a letter
back saying “hey, your notice is insufficient.” And the homeowners they believe it's
sufficient and they try and get the builder to inspect and repair and they don’t, so

finally they file a lawsuit and then the builder comes back and says “move to dismiss
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because they gave us a bad notice.” Well, in this state at least, you know, D.R.
Horton we know says that notices are presumed to be valid and the time to
challenge it is at the time that the builder gets the notice and ask for a Court
declaration to say it's not sufficient. Does that — that’'s — I'm gonna just say that |
have ruled that it's too late when a homeowner has to file a complaint because you
should have challenged the notice way back when.

MR. WILLIAMS: | believe the Chapter 40 notice requirements have a built in
procedural remedy —

THE COURT: Okay.

MR. WILLIAMS: -- for when the complaint is filed | the notice was defective.
And you're right, it's always claimed that the notice was not — it was

THE COURT: Right.

MR. WILLIAMS: -- defective. That's standard procedure to claim it was
defective. I'd be surprised if anybody ever filed a Chapter 40 notice and there
wasn’t a claim that it was defective.

THE COURT: Right. And it's up to —and | have ruled that it is not within the
purview of the builder or the developer to say it's defective. | mean, with all due
respect to the builders | wear the black robe, it's made very clear under D.R. Horton
that the Court has got to make a declaration whether or not that notice is defective
or insufficient in some way.

MR. WILLIAMS: You're correct. And the mechanism for the Court to make
that declaration is when the Plaintiff files a complaint — the homeowner files a
complaint against the builder and the builder says no, the notice was defective. The
statute states that’'s the mechanism for — for challenging that notice. Nothing in the

statute gives the builder a private right of action against the homeowner nor is there
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anything in common law that gives a builder a private right of action against a
homeowner for filing a defective Chapter 40 notice. Without statutory or common
law authority giving a builder a right to sue a homeowner for a defective Chapter 40
notice there’s no cognizable cause of action. | mean, that is one of the substantive
causes of action that are in this complaint. But if we divide up — and that’'s why |
tried to — when we put our briefs together is to segregate the deck relief claims from
the claims for damages, that claim of a Chapter 40 defective notice is a claim for
damages.

Let me focus first on the deck relief claims. The deck relief claims as |
was saying are asking the Court to do the impossible to make factual determinations
on a hypothetical complaint that has not yet been filed.

THE COURT: Well, can’t | look at the Chapter 40 notice? And | will tell you
that | have done evidentiary hearings in the past, at least a couple of times. It
seemed like right after D.R. Horton came down then we were — the Courts were
getting some of these deck actions and requests for evidentiary hearing to
determine whether or not the Chapter 40 notice was defective. And | think on the
two that | decided | found that there was some issues relating to windows because
they didn’t test enough windows, but for the most part I've said that the notices were
okay.

MR. WILLIAMS: Let me — let me try to keep within the category of defective —
of declaratory relief versus damages.

THE COURT: Okay. Well, | guess what | — you were saying that | — that the
Plaintiff is asking me to the impossible when | guess I've done the impossible.

MR. WILLIAMS: Okay. Let me explain.

THE COURT: Okay.

Page - 5
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MR. WILLIAMS: Okay. Let me explain. For example, one of their claims for
declaratory relief is to determine that this complaint that we have not yet filed is
barred by the statute of limitations. It is impossible for this Court to make that ruling
in this context and here’s why. The — what Mr. Brown neglected to mention when he
talked about the statute of limitations in his brief is that AB20 — 125 has a saving
clause. The saving clause provides: “That the revised statute which reduces to --
the time limit to six years is inapplicable if (1) the action accrued before the effective
date of the act” — which was February of 2015, “and (2) the act was — action was
commenced within one year after the effective date of the act.” Okay, focusing on
(1) “the action accrued.” This Court cannot determine in this setting of a declaratory
relief claim whether the action accrued before or after February 24, 2015. It can’t do
that. It can’t do that because it doesn’t know what the claims in this future complaint
are and when those respective claims accrued. That is a factual question that will
only be able to be determined after the complaint is filed and a motion for summary
judgment is brought probably through some discovery because that is a factual
determination as to when a claim accrued. There’s no way in this context this Court
can say, “Your claim for defective windows accrued on April something.” It can’t be
done. So that’'s one.

Here's the claim preclusion, same thing. Hallier is asking for the Court
to determine an impossibility. This is again a factually based determination. The
complaint, when and if it is filed, will identify new claims. The claim that Hallier
wants the Court to determine now is to whether these as yet unidentified claims
were known at the time of the settlement agreement in 2011. In other words the
settlement agreement precludes — is a release for known claims but not for unknown

claims. So, this is a factually based determination. Did the association at the time

Page - 6
AA0236




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

of this settlement agreement know that this for example a sewer deficiency, did they
know about the sewer deficiency or not? Did they know about the mechanical room
deficiency or not? The Court cannot determine that in this setting of a declaratory
relief action. The only way the Court can determine that is when the complaint is
filed it identifies what the claims are, discovery is done to determine who knew of
those claims when and then a motion for a summary judgment is filed and the Court
can then say, yes, Plaintiff knew of this claim — or the association knew of this claim
back in 2011 or it did not. Entirely a factually based claim that cannot be determined
in this setting. So, then the other claim for declaratory relief that also can’t be —is
the claim for a defense in indemnity.

Now the problems with this are numerous. First, there is no existing
pending claim to be indemnified. Second, the whole concept of indemnity is to
protect the indemnitee from claims by third parties not to protect the indemnitee from
claims by the indemnitor. There’s substantial case law in that. Third, because this
was a release for known claims only — and I'm sure the Court is clear on that.
Because this is a release for known claims only the parties expressly contemplated
that there would be a potential future suit by the association. That’s what it means
when you release known claims only, you’re leaving the door open for future claims.
That is entirely inconsistent with an indemnity obligation. But in any event, all of that
is hypothetical because there’s no existing lawsuit. It will not be until a lawsuit is
filed that then the Court can make the factual determine as to whether somehow the
association has an obligation to indemnify Hallier in connection with these claims
that are now before the Court in a lawsuit against Hallier. So none of these deck
relief claims can be determined now, they’re all factually based, based on what may

happen or will happen in the future when that complaint is filed on the causes of
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action for damages.

S0, now we’ve got — I'm shifting over to the claims for damages which
require actionable conduct, recognized cause of action, result in damage, the claim
for the Chapter 40 notice that we've already been discussing a little bit. Thisisn't a
— he’s not suing for deck relief on the Chapter 40 notice and that's why I'm trying to
distinguish the deck relief claims from the damage claims. Hallier is suing for
damages. Hallier is saying “because you served a defective Chapter 40 notice I'm
entitled to sue you for damages — monetary damages.” And that’s why | was saying
earlier without a statutorily or a common law — without a statutorily or a common law
recognized right of action there is no right action. The statute does not provide a —
Chapter 4 does not provide a right of action for a defective notice, it provides a
procedural remedy. If you claim the notice was defective you file a motion to
dismiss. That's your procedural remedy. Nor is there any common law right to sue
a homeowner for serving a defective Chapter 40 notice.

So, without a statutory basis for this cause of action or a common law
basis for this cause of action there’s no cause of action.

THE COURT: Now the suing for damages, that's based on a breach of a
settlement agreement. Is that — isn’t that what that is?

MR. WILLIAMS: No, that’s three different things. One is for serving a
defective Chapter 40 notice.

THE COURT: Okay.

MR. WILLIAMS: There'’s three and I'm taking them one at a time.

THE COURT: Okay.

MR. WILLIAMS: He's saying — Hallier is saying because you served the

defective Chapter 40 notice — this is one of his causes of action, | get to sue you for

Page - 8
AA0238




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

damages, for the damages caused by serving a defective Chapter 40 notice.
There’s no cognizable cause of action that has been recognized in the state of
Nevada for that cause of action. His other two causes of action for damages are
spoliation and breach of contract and they're equally defective. The spoliation claim
— the premise of a spoliation claim is that you’ve sued me but you before suing me
destroyed the evidence that | needed to defend myself and therefore I'm damaged
because you destroyed that evidence. Well, of necessity there has to be a suit
which doesn’t exist yet and of necessity there has to be a suit that says what the
claims are, and of necessity you have to know what the claims are before you can
then determine factually did some evidence get destroyed that would have been a
defense to one of these claims. That can’t happen until the lawsuit is filed.

THE COURT: Can | ask you something? I'm gathering that what the Plaintiffs
are saying is that we get this notice, we can debate whether or not it's a good notice
or a bad notice, but nevertheless a month or so later they go and inspect and
everything has been repaired, what is the remedy to the builder in that sense? |
mean, because here you're trying to resolve things in the Chapter 40 proceeding
obviously that's why we have it, it's a right to repair statute, and if you don’t give a
notice before that, hey, it's an emergent situation, we gotta do it right now, you
know, we got water flooding or whatever the case may be, I'm assuming no notice
was given to the builder about anything like that, an emergency, and things have
been — and maybe I'm talking hypothetical but this is some of the facts I'm getting,
and everything has been repaired, that — doesn’t that deny the builder their right to
repair? And what is the remedy at that point? And frankly | haven’t had that
situation happen yet in my ten years being on the bench so this is all new to me.

MR. WILLIAMS: | agree. And those are issues to be addressed and those
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are issues to be addressed when the homeowners association files its complaint
because then instead of addressing these issues hypothetically in a vacuum we
have concrete claims in front of us and we can look at them and we can look at
discovery as to what happened with respect to these claims, and now we're not in
the hypothetical realm anymore, we're in the real world of a complaint filed by — a
construction defect complaint filed by a homeowners association. And did Plaintiff
fix some of these things without giving notice? Then we have an issue. But now
there’s no — no framework for which the Court can make these determinations, it's
all completely hypothetical.

THE COURT: So, your position is that your clients need to file a complaint
and then the defense that the builder would have is that they were denied their right
to inspect and repair?

MR. WILLIAMS: Everything that’'s asserted by Hallier in his — its complaint is
preserved for when Plaintiffs file their suit. There is nothing that says Hallier loses
by waiting until Plaintiffs filed their suit. There is everything that Hallier and the
Court and the association have to gain by going that way because now we’re all
dealing with reality instead of hypotheticals. And the Court is confronted with
concrete and specific issues rather than possible issues of what might be out there,
what Plaintiffs may claim. | mean, as a practical matter, within a year after the case
settled they have a sewer problem and they fix it. They’re not thinking in terms of
another lawsuit. Shortly after that they have a mechanical room problem. They fix
it, they’re not thinking of another lawsuit. Then they discover a window problem that
affects all the windows on every tower — both towers, three story towers and realize,
oh, we got a serious claim here. That's when the Chapter 40 — or the notice comes

out. But again, those are issues to be addressed when the complaint gets filed.
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THE COURT: Thank you. Excuse me, before you get started, Mr. Brown --

MR. BROWN: Yes, Your Honor.

THE COURT: All right.

MR. BROWN: Thank you, Your Honor. Peter Brown again on behalf of
Laurent Hallier, Panorama Towers |, LLC, Panorama Towers | Mezz, LLC and MJ
Dean Construction.

Your Honor, my clients have been already dealing in the real world with
a Chapter 40 notice that placed them on notice of specific issues which in the real
world, not hypothetically, my client contends are either issues that were known to
the Plaintiff at the time the settlement was achieved when the first litigation
commenced and was settled regarding these towers or that they are related to the
iIssues.

THE COURT: Let me ask you. Then if that's true why didn’t you just go
ahead instead of filing a new complaint, file a motion to compel the settlement in the
previous case?

MR. BROWN: Your Honor, there may be still something that we can do but
we feel that (1) we've raised the issues that have been placed on the table by the
Plaintiff via the Chapter 40 notice. That's the reality that I'm dealing with and it’s the
reality that | dealt with since 1997 the first time | had a construction defect litigation
case under Chapter 40 here in Nevada and that’s the process that we've dealt with.
There’s nothing hypothetical and in fact what you did not hear today, you did not
hear from the Plaintiffs that they’re not going to file or that they were never going to
file a lawsuit. They’re going to bring their claims and those claims are not gonna be
new claims, Your Honor, they’re going to be bound by the claims that were identified

in the Chapter 40 notice that was served on my client. They cannot assert any
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claims other than what is in the Chapter 40 notice per statute and per the very
provisions of the statute that counsel says is the statutory relief that my client can
rely upon rather than filing the instant complaint. That particular statutory provision,
NRS 40.6472(a) and (b) talks about if you don'’t provide notice of a defect prior to
filing a lawsuit with regard to that particular defect then the defendant in that
particular instance has the statutory right to say the case either should be stayed so
that we can go through the Chapter 40 process or that claim is dismissed. That’s
what that particular statutory provision allows. It is not the only relief that my client
has.

And | noted, Your Honor, in their moving papers that they felt that this
was a novel action. Well, Your Honor, you know that this is not a novel action. In
fact, | want to say in maybe two to three weeks you’re going to be faced with a
similar case, case number A16-738730-D, Sky Las Vegas Condominium,
Incorporated and MJ Dean versus Sky Las Vegas Community Unit Owners
Association in which that very same process is in front of this particular Court where
the developer and the general contractor have filed a declaratory relief action with
regards to the application of AB125 to all the claims raised by the unit owners
association in their Chapter 40 notice. So, this is not novel and | also note it's not
the first time because there are other cases litigated in the Eighth District court with
regards to where it's not what Plaintiff contends is the only way to do this which is
that they get to file their lawsuit. And really what you’re looking at, Your Honor, is
that someone’s unhappy because someone has taken their toy. They want to be
sitting over here because that's what they’re used to, but there’s nothing that
precludes my client from bringing he claims. There’s nothing that bars it either via

case law or via statute from doing what my clients have done when faced with the
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claims that have been raised which they feel are inappropriate and the damages
which my client feels it has suffered. Because as | said before, my clients are
dealing in the reality as follows, that there was a litigated case with regard to these
towers, that there was a settlement agreement and release with regard to these
towers, that there was agreed to between the parties defense and indemnity
obligations. There are two separate provisions, one dealing with any claims that are
related to the claims that were brought in the first case and a separate indemnity
provision and defense obligation on the part of the HOA with regard to claims that
were known.

And so my client, again in the reality that it's facing, not hypothetical,
knows that there are known claims and there are related claims. And indeed as we
have in, | believe it's Exhibit 8, shown you our tender of defense and then you have
the denial of the tender of defense. And so my client’s right to bring a claim for
breach of contract for the failure to defend and indemnify is absolutely ripe, Your
Honor, and my client had an absolute right once it received that denial of the tender
of defense and indemnity to sue the HOA for that particular claim but that’s not just
the only claim in this particular case, Your Honor. They also make the argument
that this is going to open the door to a wave of litigation where those bad developers
and general contractors are gonna preempt the poor owners’ right to be the first on
the courthouse step.

Your Honor, we're talking about specific instances with regard to this
particular case as I've just described, pre-existing litigation that was resolved, that
had a settlement agreement, new litigation which my clients contend is in violation of]
the terms of the settlement agreement from the original litigation. That’s a different

— entirely different from the standard construction defect litigation where someone is
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bringing a claim with regard to his or her home or his or her condominium unit where
there’s never been a construction defect claim before. In those particular instances,
Your Honor, | don’t believe you're going to see a wave of general contractor and
developer attorneys all of the sudden flooding the court with declaratory relief
actions or other assertions of breach of contract, but this is a different case, it is a
different animal. So, allowing this complaint to proceed is not going to open the
door to litigation; it is specific to these particular facts.

And, Your Honor, they also talk about the fact that it's almost as though
they’re offended that the roles are reversed. But there’s a reason why sometimes
reversing of roles is important. And | remember, Your Honor, when | was a junior in
college and as you know, Your Honor, | have a background in acting and | was in a
production of Romeo and Juliet, and | remember that there was a time where the
director pulled me and Juliet aside and said, “you know” — and we were doing the
balcony scene, he says “you’re just not getting it.” | didn’t understand why | didn’t
get it because | had a crush on Juliet. But —so | got it but he said “no, you're not
getting it.” And so what he did is -- he said “| want you to go home, | want you to
each study the other characters lines and then tomorrow, Peter, you're up in the
balcony and Juliet you’re down on the ground talking up to your Juliet.” And so we
switched our roles and of course it seemed strange, | can’t reverse those roles. But
when we did it, Your Honor, all of the sudden you had a different perspective and |
could see what it was that why the scene was not working because | was from the
perspective of Juliet and she was from the perspective of Romeo. Now why do |
bring that up, Your Honor? Because that is exactly what is contemplated by the
adoption in 1929 by Nevada of the Uniform Declaratory Judgment Act and then the

very case law that we cite and Plaintiff's counsel cites gives you why the Courts
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recognized that at times you gotta flip that perspective because it is fair.

In 1929 Nevada enacted the Uniform Declaratory Judgment Act. And
why did they do that? NRS 30.030, the scope, says that the declaration may be
either affirmative or negative. That's what my client is doing in this particular
instance, Your Honor, under the declaratory relief actions, it's seeking affirmative

rights to be protected and that’'s what NRS 30.030 allows. In Kress v. Corey (1948)

when talking about the remedial policies served by the UDGA, the Nevada Supreme
Court said: “It was a defect of the judicial procedure that the doors of the courts
were invitingly opened to a plaintiff but they were rigidly closed upon a party who did
not want to have his own rights violated or to wait until the anticipated wrong had
been done to himself before an adjudication.” Plaintiffs cite to a 1962 case, the Cox

v. Glenbrook case but Justice Badt, B-a-d-t, in his concurrence said the following:

“It is a present threat of invasion of the Plaintiff's rights and it is subject to
declaratory determination. It need not wait event.” Justice Badt understood what
my client is saying. Must my client await the procedural event of the filing of a
lawsuit that we all know is going to occur? Must my client wait the event for the
Plaintiffs to determine how they want to plead their action when my client already
has gone through the event of Chapter 40, has already gone through the event of
being told what are the alleged claims, has already gone through the event of what
they contend my client did wrong? He’s already gone through the event of the
mediation process where it was determined via an expressed acknowledgment by
the mediator, Bruce Edwards, that the mediation process had ended. Must my
client await the event for the Plaintiffs to decide that they’re going to plead for my
client to be able to bring claims when there is an absolute judiciable controversy,

when we are absolutely adverse, when the claims are ripe?
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My client contends that the contract has been breached. Not only just
because they brought claims that are related, brought claims that were known, but
that they have denied the duty to defend and indemnify. Those claims are ripe;
there is no further event that my client must wait upon. My client not only did not —
was never provided notice when the sewer repairs were being done and when the
corrosion materials in the maintenance were being removed and replaced. My client
sent in its exhibits to our motion — to our opposition two separate letters to counsel
saying, “Please give us information as to where these materials are. Please provide
information that you actually gave my clients notice.” No response, Your Honor.

But we know the event occurred because they put in their Chapter 40 notice, they
told us that the materials were corroded, that the sewer lines needed to be repaired.
There is no event that my client must wait upon in order to make the claim that you
have destroyed that evidence and that has damaged my client because you have
brought a claim against my client for these particular issues in which my clients had
to hire experts, and as I've noted we’ve incurred almost $37,000 in fees and costs
already dealing with claims which my client contends that all necessary events have
passed and that my client has a right to bring the claim as set forth in the complaint.

If you go through the issues, Your Honor, there is absolutely, for every

one that is identified as a request for declaratory relief, a judiciable controversy.
And the question really becomes, Your Honor, not whether my client has the right to
bring this particular claim but whether they have provided to you sufficient argument
as to why the Motion to Dismiss should be granted because had they argued to you
that there is to a certainty that my client is not entitled to relief under any set of facts.
That is the standard for a Motion to Dismiss and they have not don'’t that, Your

Honor, because is there truly no set of facts under which my client could prevail with

Page - 16
AA0246




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

regard to whether or not these claims are time barred pursuant to AB1257 We set
forth in our motion -- we gave when this project was completed, the certificates — or
the certificates of occupancy, when my client received Chapter 40 notice on the 24"
of February, 2016. So, we —

THE COURT: By the way, do we have any issues with respect to the Dykema
case?

MR. BROWN: Your Honor, there are no — I’'m unaware of certificates of
occupancy being recorded and so that particular case that I'm aware of as you know
— well know talked about notices of completion. So, that’s not an issue — that may
be an issue later on, Your Honor, but right now | don’t believe that it is an issue for
this particular case.

The — there is no — is there truly no set of facts under which my client
could prevail on a breach of contract? Now counsel tried to talk to you about, you
know, the interpretation of the contract. Ultimately that's going to be something that
this Court is going to rule upon, how that contract is interpreted, but this Court
cannot today agree with the Plaintiff that there is absolutely no set of facts upon
which my client to prevail on the breach of contract claim, the duty to defend claim,
the duty to indemnify claim. That’'s what is the standard and that standard has not
been met. All that you've heard frankly is this just doesn’'t seem right. We're always
at this table; we want to be back at this table. Why? Because they want to control
the litigation.

So often, Your Honor, the criticism of the litigated practice is that the
Defense is on the defensive and that they must simply respond to what the Plaintiff
has set forth, but there is nothing, Your Honor, that precludes my client when it sees

that its rights have been violated either via statute or via contract to bring a claim to
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have the Court determine whether those rights have been violated. And that’s what
my client has done, Your Honor, and Plaintiffs have not proffered anything to you
other than just a bald statement that since they have not filed their complaint this is
just one big hypothetical issue that the Court cannot consider. That’s not the
standard, Your Honor. We've set forth, we have alleged fact after fact after fact after
fact for each and every one of the causes of action that we have asserted, Your
Honor, and it was their role not to say please don’t allow this reversal of roles. It
was their duty to come in and to tell you that it appears to a certainty that my clients
are not entitled to relief under any set of facts. All they’ve said to you is, Your
Honor, we want to control the facts, we’ll tell you what the facts are so disregard all
the facts that Mr. Brown had put into his complaint, we want to set these facts.
That's not it, Your Honor, they have to look at the facts that have been alleged in the
complaint and they have to tell you that under no set of facts could my client prevail
on any of those causes of action and they’ve not done it, Your Honor. Since they've
not done that and since all that they really focused on is a straw man argument. Oh,
we've not filed the complaint which we all know we're gonna file.

They've talked about losing rights. All right, Your Honor, we filed the
complaint, nothing precludes them from filing an answer and then filing a
counterclaim for the defects that they want to seek. What we’ve done, Your Honor,
is we've started the process and we've asserted claims that are unique to us that
are not simply handled via affirmative defenses. A breach of contract is not an
affirmative defense. Sure, | can allege it as an affirmative defense but it is an
affirmative claim. The failure on the part of their client to defend and indemnify my
clients is an affirmative claim. And then we are seeking declaratory relief, Your

Honor, with regard to the others which is standard in Nevada, it's recognized under
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the uniform act and the case law recognizes that a party like my clients does not
have to wait. If my clients feel that their rights have been abridged and that there
are legal documents which the can rely upon they have the absolute right to bring
the claim as we have done in this particular case.

There has been no argument today, Your Honor, as to why the
complaint should be dismissed. They’ve not offered a single argument in that
regard, Your Honor. And if counsel gets up now — | suppose | could have said they
didn’t say anything, Your Honor, as to what the facts were. But if he gets up, Your
Honor, | know it's your practice to say motion, opposition, reply, but there is nothing
in the reply brief speaking to the standard for a Motion to Dismiss. The reply brief
makes one argument over and over and over again. On page 5: “That the claims
asserted in the hypothetical complaint. That the hypothetical complaint. That if and
when Panorama files the complaint.” That’s all that they talk about is that something
has not yet been done. They never once provide you with an argument with regard
to the standard for a Motion to Dismiss, Your Honor. And so if Plaintiff gets up, Your
Honor, and starts arguing — Plaintiff's counsel about that standard we will object
because it was raised in our opposition. It was stated as to what is the standard and
that was never addressed in the reply brief, Your Honor, and it was also not
addressed during the opening comments by counsel, he simply focused on there is
no complaint, consequently this is all just a hypothetical situation. Your Honor, it's
not hypothetical. My clients have been dealing with this in the real world, my client
has incurred almost $40,000 based upon what we believe are bogus and barred
claims and my client had the absolute right to bring the complaint as it has done and
Plaintiffs have offered this Court no reason to dismiss the complaint whatsoever in

any fashion. Do you have any questions, Your Honor?
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THE COURT: No.

MR. BROWN: Thank you.

THE COURT: Thank you. And before | hear from you, counsel, | need to take
about a two to three minute break, coffee break if you know what | mean? As you
can tell I've got some crud that’s going on and I've been drinking a lot of fluids today
so I'll be right back.

[Matter recessed at 11:33:54 a.m.]
[Matter reconvened at 11:36:52 a.m.]

THE COURT: Okay. We're back on the record. Thank you for indulging me,
counsel.

MR. WILLIAMS: | wish | had seen this podium the first time.

THE COURT: Well, that's okay. And, you know, | always — usually lawyers
ask | they can use it and my attitude is it's your show; you can use whatever you
want to in this courtroom.

MR. WILLIAMS: Thank you. Well, Mr. Brown, in his opposition to the motion,
in his written opposition he went to great lengths to try to treat this as if we're dealing
with a Motion for Summary Judgment not a Motion to Dismiss and his approach
here this morning has been furtherance of the same. He says we've given you fact
after fact after fact after fact, Your Honor. He says “they didn’t respond when we
sent them a letter asking for the information about the sewer claim and they didn’t —
they didn’t give us notice before they fixed the mechanical room claim.” He's
delused you with facts as if he’s trying to create a triable issue of fact for purposes of
defeating a Motion for Summary Judgment but that's not where we're at — where
we're at. The problems with all these facts is that they’re wholly irrelevant to

whether (1) there is presently before the Court a justiciable controversy warranting —
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warranting declaratory relief and (2) whether he has presented an actionable claim
for damages which he has not.
Mr. Brown have us his passionate Romeo and Juliet story and —

THE COURT: Do you have one?

MR. WILLIAMS: No, I don’'t. And | didn’t go to acting school either. And he
said we need a change of perspective and what’'s wrong with the roles being
reversed and Plaintiff just wants to be over here and won't let us be over here. Well,
we have a time of warn system that has established these roles dating back to 1066
| believe. The Plaintiff is the one with affirmative claims and the Plaintiff is the one
that goes first and presents those affirmative claims. The Defendant who's called
the Defendant because he is or she is defending against those affirmative claims
then goes next and then the Court and the jury or whoever the trier of factis is in a
position to judge the defenses in the context of what the affirmative claims are.

Now, | don’t know that Mr. Brown has thought through what’s gonna
happen if we do it his way. Let’s just assume we do it his way. How would be do
this? Mr. Brown presents to the Court here’s what Plaintiff's claims are and here’s
my experts showing the Plaintiff's window claim and here’s my expert showing the
sewer claims so that everybody understands what these claims are and now here’s
why these claims are barred. So he can present our claims, what he thinks our
claims are, and then why they’re barred all as the Plaintiff while we sit there
watching the show of our claims. It doesn’t work that way, you have to have the —
there’s a reason the Plaintiff goes first; there’s a reason the Defendant goes second.
We have to know what the claims are as presented by the Plaintiffs, what the
Plaintiff contends they are not what the Defendant contends they are before we can

then address what the defenses to those claims are.
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Mr. Brown in his motion and then again today quoted at length from the

Nevada Supreme Court decisions in Kress and Cox and if you listen to his quotes in

a vacuum they sound like they seem to be supporting what his positions are but you
have to take them in context. In the Kress case where there was a justiciable
controversy before the Court — and | don’t know if the Court’s had a chance to read
the facts of it. The facts are the plaintiff bought a restaurant — an existing restaurant
business with the existing remainder of the lease and then after the plaintiff buys the
business the lessor who had assigned the lease to the seller gives plaintiffs a three
day notice to quit saying the seller of the restaurant business didn’t have the right to
sign the lease to you and I'm kicking you out. That was a present justiciable
controversy. The plaintiff had just bought a restaurant including from the seller the
right to continue with the existing lease and now the lessor is kicking the plaintiff out.
That’s a real present controversy.

The Cox case on the other hand involved a right of way and that was
granted through a certain property from — back in 1938. The buyer of certain
property wants to now as a developer and wants to build sixty units on the property
using this road that's a — an easement, an existing easement that was intended for
the use of one home and now he wants to use that road — the easement on that
road to be the access to his development of sixty homes. He's serving a tenement
through which that easement traverses and files a declaratory relief suit saying this
will surcharge the easement and it will make — it will wreck the value of my property.
Cox is the court case that said there’s not a present controversy. Let me read from
the decision. The Court said: “The uniformed declaratory judgments act
contemplates that the determination of an issue of fact is to be tried and determined

in the same manner as issues of fact are tried and determined in other civil actions.
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All parties concede that the issue as to whether the actual use to which an
easement is devoted constitutes an unreasonable burden upon the servient estate is
primarily a question of fact.” Then the Court goes on to say further down:

“‘However, problems arising from the actual use of the way as distinguished from the
privilege to use it do not in most cases depend upon a construction of the conveying
instrument but rather upon the consequences resulting from such actual use. This
being so, factual circumstances which may arise in the future cannot be fairly
determined now.

As to this phase of the case we are asked to make a hypothetical
adjudication where there is presently no justiciable controversy and where the
existence of a controversy is dependent upon that happening of future events.” In
other words we don’t know whether this use is gonna surcharge the roads or not,
that’s a question of fact. We've gotta wait until the actual event happens. Mr.
Brown said, “Must my client wait for the event, i.e., the filing of the lawsuit? Must my
client wait for the suit to be filed?” Dramatically. Well, yes, he does, he does
because of what Cox said. Cox says there’s no present justiciable controversy and
he’s gotta wait until a complaint gets filed because then there’s a justiciable
controversy potentially depending on what's alleged in the complaint and what he
alleges in return. Mr. Brown said — and his last comment was, “This association has
breached the contract, the settlement agreement. We have an affirmative claim for
breach of the contract. They refuse to defend and indemnify us. This illustrates his
whole case. There is nothing to defend or indemnify. You can’t sue someone for
breaching a contract to defend and indemnify when no one has sued you. There is
no suit against him, there’s nothing to defend or indemnify. And that’'s essentially

his case in a nutshell. This whole suit is declaratory relief claims that are not
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presently justiciable and claims for damages based on — which are not based on any
recognized causes of action. Thank you.

THE COURT: Mr. Brown, | do have a question for you and it goes to your first
cause of action under basically saying you want a declaration that AB125 — let’s
see, let me get there, that AB125 applies. Doesn’t the Plaintiff — or the homeowners
or the — don’t they have to file a complaint first before | make that — isn’t that more of
a defense? | mean —

MR. BROWN: No, Your Honor. Because as we note in paragraph 64 of our
complaint: “A justiciable controversy now exists between the Plaintiffs and
Defendant as to the respective rights and liabilities relating to Defendant’s Chapter
40 notice and the defect alleged therein including whether any and all of
Defendant’s claims are all time barred by AB125 and/or whether Defendant has
standing to bring claims relating to the residential tower windows.” And so, Your
Honor, our position is that the notice itself is in violation of AB125. And the minute
that that notice was sent it stayed — it triggered the timeframe for when the claims
were time barred, Your Honor. And so, no, we do not believe that it is necessary for
the complaint to be filed because it's the — the Chapter 40. Given that AB125 as this
Court knows has the two prong analysis. When did the claim accrue and when was
the action filed? And ultimately, Your Honor, that's gonna be the determination that
we’re not asking the Court to make today but there will be arguments as to what
constitutes accrual and what constitutes filing of the action, Your Honor.

And so there will be a position taken by my clients that these claims are
absolutely time barred and the filing of the Chapter 40 notice on the 24" of
February, 2016 is not in compliance with what is allowed into the statute, but we're

not asking the Court to make that determination now.
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THE COURT: Well, and that’s the third cause of action. And | — don’t get me
wrong, I’'m with you on that, but | was concerned about AB125 because Chapter 40
does not create a cause of action, it is a pre-litigation process. And | appreciate that
there is a tolling with respect to that but depending on how Chapter 40 plays out,
whether it is good or bad for either side ultimately the homeowner may decide not to
file a lawsuit but they have to go through Chapter 40 before they file a complaint and
then | would expect at that point your clients would say, well, sorry, but they're time
barred, they were time barred before they even filed their notice and all that kind of
stuff.

MR. BROWN: Well — and, Your Honor, therein lies the basic question
whether my client has to wait for the filing of the complaint when my client already
has in the real world an event that has already taken place which is the service of a
Chapter 40 notice on February 24, 2016 which my client contends includes known
claims, related claims and claims for issues where the evidence was never
preserved, Your Honor. And so —

THE COURT: Okay. Well, that's — that's part of your other causes of action
aren’t they?

MR. BROWN: The third cause of action is —

THE COURT: Well, | mean, the second is claim preclusion which I'm with you
on that, third is they didn’t comply with Chapter 40, I’'m with you on that. |
understand. Let’s see, fourth is suppression of evidence, spoliation. | understand
what — where you’re going with that. Fifth is breach of contract. | understand where
you’re going with that. Sixth, duty to defend. | understand where you're going with
that. Seventh, duty to indemnify. Boy, you sure parceled these out, but anyway --

but I'm having trouble with your first cause of action.
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MR. BROWN: Your Honor, the first one is one that's — basically says all of
your claims regardless of whether or not — | mean, we’ve made specific claims
having to do with evidence, we made specific claims with regards to the notice itself
that it's not specific and failure on the notice — failure of the Plaintiffs to provide
evidence — or to preserve the evidence that first cause of action, Your Honor, is
squarely situated on the statute of repose argument. That's what that one is, Your
Honor, and that’s we believe that the statute of repose bars and that’s what that first
cause of action — the first claim of relief. And that’s — it's declaratory relief, Your
Honor, asking you to apply AB125 and the different prongs of AB125 to eventually
make a determination as to whether or not those claims are barred. And we believe
that's why we separated it from the third cause of action which is failure to comply
with NRS 40.600 et seq. | mean, that was different from AB125 because AB125
talks about NRS 2. — repealing the other — the statutes of limitation and the old
statute of repose and making NRS 2.00 — 2.202 which is now just a flat six years
statute of repose, Your Honor, and that's why that is under that first cause of action.
We separated it out for a reason, Your Honor, because we feel that is different.
AB125 is not in and of itself NRS Chapter 40; AB125 changed Chapter 40 and
changed the statutes of repose and statute of limitation. So, that's why we felt we
couldn’t have that first claim under failure to comply with Chapter 40 because that’s
not — that’s not really a provision of Chapter 40, those are separate statutes of —
statute of repose and statute of limitations. So, that's why it's separate, Your Honor.

THE COURT: Okay. Well, | was just a little bit concerned when | was going
through this because | thought ignoring statutes of repose parties can engage in a
Chapter 40 process if they want to, it just gets down to whether or not the

homeowner if they're not satisfied with what happened in the Chapter 40 process
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whether they can file a cause of action and then that would trigger the developer’s
defenses under AB125.

MR. BROWN: Your Honor, in this particular — we feel that it is — it's such an
egregious set of examples where what you have are a filing of — or a service on
February 24, 2016 rather than in the entire one year period of the savings clause,
Your Honor, they filed on February 24, 2016 and | think this Court is going to say
that that one day may or may not be sufficient. | don’t know whether —

THE COURT: We gave you the case on that didn’'t we?

MR. BROWN: We talked about that; | think it was last week —

THE COURT: Well, you don’t —

MR. BROWN: -- Your Honor.

THE COURT: -- you don’t count the day to filing — | know. And these were
filed back in December and so forth. | getit. And, well, actually — well, some of
them were — your motion was filed in December before Dykema, before —

MR. BROWN: Right.

THE COURT: -- and then | indicated to you what my thought was is that you
don’t count the date of filing you — and so they’ve got until the 24" of February in
which to file their complaint and still be within — well, | guess the issue was does that

MR. BROWN: And here —

THE COURT: -- fall within the safe harbor?

MR. BROWN: And the difference between that case and this case, Your
Honor, is what was filed in the — and I’'m forgetting the name of the case. But what —
and that case we're talking about is what was filed on the last day was the

complaint. Here all we have is the notice, we don’t have a complaint. And so we're
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not here to argue that today, Your Honor, but there is a distinction which we will be
bringing to the Court’s attention and asking the Court to consider and that is what is
founded within the first cause of action, Your Honor, which we believe that my
client’s rights have been violated because they had ample opportunity, Your Honor.
| mean, this is something that counsel told you that, oh, they knew about the sewer
a year after the settlement of the earlier case, they knew about the corrosion of the
metals within a year after settlement of the other case, but we’re here much longer
after that, Your Honor, and they’re bringing a notice, just a notice. Not a filing of the
complaint but a notice on the last day of what is purported to be the one year safe
harbor.

And so that’s an argument that we will make before the Court, Your
Honor, and it is what is presented by our first cause of action calling for you —
declaratory relief to apply AB125 and its repeal and then rewriting of the statute of
repose and the sections of Ab125 which talked about the one year savings clause
and what does the term accrue mean and what does the term filing mean and what
does all of those things mean which --

THE COURT: Issue means.

MR. BROWN: --issue mean. And so we will obviously be arguing that at a
later date, Your Honor, but that’s within our first cause of action. That's what was
contemplated by the first cause of action and why it was not subsumed within the
third talking about failure to comply with NRS 40.600 because we believe that it's
completely separate. There are things that the HOA did not do from my clients’
perspective with regards to NRS 40.600 et seq., and there are actions taken by the
HOA which my client believes are in violation of the — or don’t satisfy the statute of

repose or the parameters of AB125, Your Honor. So, that's why we have that
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separate, it's the first cause of action, Your Honor.
THE COURT: Okay. Thank you.
MR. BROWN: Thank you.
THE COURT: All right. Mr. Brown, I'm not — | don’t know that I'm entirely

convinced with respect to the first cause of action but | am convinced of your points

with respect to the rest and frankly for that reason I'm just gonna go ahead and

leave it in tact at least for right now. | am denying the Motion to Dismiss but it
doesn’t mean that | won’t change my mind with — | want to get more into the weeds
on this. But | don’t think that the Defendants have to wait until the complaint is filed
under the deck action statute. And | would expect frankly — particularly with the third
cause of action, if the developer is concerned about the notice that they get that they
have a right to come to court and have the judge declare it not sufficient or in fact in
my case | found the two to be sufficient except for one little point. So —and | don’t
know that we're gonna see — I've heard the floods of controversy were gonna come
down then and | only heard two cases and | think | was the only one to hold
evidentiary hearings on them. So, | am gonna deny your motion at this point.

MR. BROWN: Thank you, Your Honor. I'll prepare the order and submit it to

counsel.

* % % % %
* % % % %

* % % % %
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* % % % %

THE COURT: Okay. We can go off the record whenever you're ready, Ms.
Ramirez.

[Proceedings concluded at 11:57:38 a.m.]

* % % * %

ATTEST: |do hereby certify that | have truly and correctly transcribed the
audio/video recording in the above-entitled case to the best of my ability.

\/Q/MWMWW

NORMA RAMIREZ (/
Court Recorder

District Court Dept. XXI|
702 671-0572
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LAURENT HALLIER, an individual,
PANORAMA TOWERS I, LLC, a Nevada
limited liability company; PANORAMA
TOWERS I MEZZ, LLC, a Nevada limited
liability company; M.J. DEAN
CONSTRUCTION, INC., a Nevada Corporation;
SIERRA GLASS & MIRROR, INC.; F.
ROGERS CORPORATION,; DEAN ROOFING
COMPANY; FORD CONTRACTING, INC;
INSULPRO, INC.; XTREME XCAVATION;
SOUTHERN NEVADA PAVING, INC.;
FLIPPINS TRENCHING, INC.; BOMBARD
MECHANICAL, LLC; R. RODGERS
CORPORATION; FIVE STAR PLINBING &
HEATING, LLC, dba Silver Star Plumbing; and
ROES 1 through 1000, inclusive,

Counterdefendants.

COMES NOW Defendant and Counterclaimant PANORAMA TOWERS
CONDOMINIUM UNIT OWNER’S ASSOCIATION (hereinafter “Panorama”, “the
Association”, or “Counterclaimant”), by and through its counsel of record, hereby pleads and
answers Plaintiffs’ Complaint as follows:

PARTIES

1. Answering Paragraph 1 of the Complaint, The Association lacks sufficient
knowledge or information to admit or deny the allegations contained in said paragraphs and on
that basis denies them.

2. Answering Paragraph 2 of the Complaint, The Association admits the allegations
contained therein.

3. Answering Paragraph 3 of the Complaint, The Association admits the allegations
contained therein.

4. Answering Paragraph 4 of the Complaint, The Association lacks sufficient
knowledge or information to admit or deny the allegations contained in said paragraphs and on
that basis denies them.

5. Answering Paragraph 5 of the Complaint, The Association admits the allegations

contained therein.
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JURISDICTION AND VENUE

6. Answering Paragraph 6 of the Complaint, The Association admits the allegations
contained therein.

GENERAL ALLEGATIONS

7. Answering Paragraph 7 of the Complaint, The Association incorporates by
reference their responses to Paragraphs 1 through 6 of the Complaint, inclusive.

8. Answering Paragraph 8 of the Complaint, The Association admits the allegations
contained therein.

9. Answering Paragraph 9 of the Complaint, The Association admits the allegations
contained therein.

10. Answering Paragraph 10 of the Complaint, The Association admits the allegations
contained therein.

11.  Answering Paragraph 11 of the Complaint, The Association denies the allegations
contained therein.

12. Answering Paragraph 12 of the Complaint, The Association admits that their
Chapter 40 Notice includes as an Exhibit a report by Gregory Fehr, P.E. of Advanced Technology
& Marketing Group (“ATMG”) as alleged. The Association further admits that the Exhibit states
that ATMG observed corrosion damage and leaking connections in the mechanical rooms at the
Development. The Association states that the remainder of this paragraph contains conclusions of
law requiring no response. To the extent that a response is deemed required, The Association
denies the allegations contained therein.

13. Answering Paragraph 13 of the Complaint, The Association admits that their
Chapter 40 Notice contains the quoted statement. The Association denies the remainder of the
allegations contained therein.

14.  Answering Paragraph 14 of the Complaint, The Association admits the allegations
contained therein.

15. Answering Paragraph 15 of the Complaint, The Association admits the allegations

contained therein.
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16. Answering Paragraph 16 of the Complaint, The Association lacks sufficient
knowledge or information to admit or deny the allegations in said paragraph and on that basis
denies them.

17. Answering Paragraph 17 of the Complaint, The Association lacks sufficient
knowledge or information to admit or deny the allegations in said paragraph and on that basis
denies them.

18. Answering Paragraph 18 of the Complaint, The Association admits the allegations
contained therein.

19. Answering Paragraph 19 of the Complaint, The Association admits the allegations
contained therein.

20. Answering Paragraph 20 of the Complaint, The Association admits the allegations
contained therein.

21.  Answering Paragraph 21 of the Complaint, The Association admits the allegations
contained therein.

22. Answering Paragraph 22 of the Complaint, The Association admits that on
February 24, 205, the Nevada Legislature enacted Homeowner Protection Act of 2015 (aka AB
125). The Association states that the remainder of this paragraph contains conclusions of law
requiring no response. To the extent that a response is deemed required, The Association denies
the allegations contained therein.

23. Answering Paragraph 23 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. To the extent a response is deemed
required, The Association lacks sufficient knowledge or information to admit or deny the
allegations contained therein and on that basis denies them.

24.  Answering Paragraph 24 of the Complaint, The Association lacks sufficient
knowledge or information to admit or deny the allegations in said paragraph and on that basis
denies them.

25. Answering Paragraph 25 of the Complaint, The Association lacks sufficient

knowledge or information to admit or deny the allegations in said paragraph and on that basis
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denies them.

26. Answering Paragraph 26 of the Complaint, The Association lacks sufficient
knowledge or information to admit or deny the allegations in said paragraph and on that basis
denies them.

27. Answering Paragraph 27 of the Complaint, The Association lacks sufficient
knowledge or information to admit or deny the allegations in said paragraph and on that basis
denies them.

28. Answering Paragraph 28 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. To the extent a response is deemed
required, The Association denies that the claims contained in its Chapter 40 Notice are time barred
by AB 125/NRS 11.202(1).

29. Answering Paragraph 29 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. To the extent that a response is
deemed required, The Association denies the allegations contained therein.

30.  Answering Paragraph 30 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. To the extent that a response is
deemed required, The Association denies the allegations contained therein.

31. Answering Paragraph 31 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. To the extent that a response is
deemed required, The Association denies the allegations contained therein.

32. Answering Paragraph 32 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. To the extent that a response is
deemed required, The Association denies the allegations contained therein.

33.  Answering Paragraph 33 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. The Association contends that AB
125 requires that the “claim” be commended on or before February 24, 2016, and that The
Association commenced its claim before that date by serving its Chapter 40 Notice.

34, Answering Paragraph 34 of the Complaint, The Association denies the allegations
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contained therein.

35.  Answering Paragraph 35 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. To the extent that a response is
deemed required, The Association denies the allegations contained therein.

36.  Answering Paragraph 36 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. To the extent that a response is
deemed required, The Association denies the allegations contained therein.

37.  Answering Paragraph 37 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. To the extent that a response is
deemed required, The Association denies the allegations contained therein.

38.  Answering Paragraph 38 of the Complaint, The Association denies the allegations
contained therein.

39.  Answering Paragraph 39 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. To the extent that a response is
deemed required, The Association denies the allegations contained therein.

40. Answering Paragraph 40 of the Complaint, The Association admits the allegations
contained therein.

41. Answering Paragraph 41 of the Complaint, The Association admits that the
CC&R’s contain the quoted sections. As to the effect of their meaning, The Association states that
this calls for a legal conclusion to which no response is required. To the extent that a response is
deemed required, The Association lacks sufficient knowledge to admit or deny the allegations,
which has the effect of a denial.

42. Answering Paragraph 42 of the Complaint, The Association admits that the
CC&R’s contain the quoted sections. As to the effect of their meaning, The Association states that
this calls for a legal conclusion to which no response is required. To the extent that a response is
deemed required, The Association lacks sufficient knowledge to admit or deny the allegations,
which has the effect of a denial.

43. Answering Paragraph 43 of the Complaint, The Association admits that the
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CC&R’s contain the quoted sections. As to the effect of their meaning, The Association states that
this calls for a legal conclusion to which no response is required. To the extent that a response is
deemed required, The Association lacks sufficient knowledge to admit or deny the allegations,
which has the effect of a denial.

44.  Answering Paragraph 44 of the Complaint, The Association denies the allegations
contained therein.

45. Answering Paragraph 45 of the Complaint, The Association admits the allegations
contained therein.

46. Answering Paragraph 46 of the Complaint, The Association admits the allegations
contained therein.

47. Answering Paragraph 47 of the Complaint, The Association admits the allegations
contained therein.

48. Answering Paragraph 48 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. To the extent that a response is
deemed required, The Association denies the allegations contained therein.

49. Answering Paragraph 49 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. To the extent that a response is
deemed required, The Association denies the allegations contained therein.

50.  Answering Paragraph 50 of the Complaint, The Association lacks sufficient
knowledge or information to admit or deny the allegations in said paragraph and on that basis
denies them.

51. Answering Paragraph 51 of the Complaint, The Association denies that the
Settlement Agreement in the Prior Litigation contains an unconditional release by Defendant of
Plaintiffs PANORAMA TOWERS I, LLC, PANORAMA TOWERS II, LLC, and M.J. DEAN
CONSTRUCTION, INC.

52. Answering Paragraph 52 of the Complaint, The Association denies the allegations
contained therein.

53.  Answering Paragraph 53 of the Complaint, The Association denies the allegations
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contained therein.

54. Answering Paragraph 54 of the Complaint, The Association denies the allegations
contained therein.

55.  Answering Paragraph 55 of the Complaint, The Association denies the allegations
contained therein.

56.  Answering Paragraph 56 of the Complaint, The Association admits the allegations
contained therein.

57.  Answering Paragraph 57 of the Complaint, The Association lacks sufficient
knowledge or information to admit or deny the allegations in said paragraph and on that basis
denies them.

58.  Answering Paragraph 58 of the Complaint, The Association lacks sufficient
knowledge or information to admit or deny the allegations in said paragraph and on that basis
denies them.

59.  Answering Paragraph 59 of the Complaint, The Association denies the allegations
contained therein.

60.  Answering Paragraph 60 of the Complaint, The Association denies the allegations
contained therein.

FIRST CLAIM FOR RELIEF

(Declaratory Relief — Application of AB 125)

61.  Answering Paragraph 61 of the Complaint, The Association incorporates by
reference their responses to Paragraphs 1 through 60 of the Complaint, inclusive.

62. Answering Paragraph 62 of the Complaint, The Association admits the allegations
contained therein.

63.  Answering Paragraph 63 of the Complaint, The Association admits the allegations
contained therein.

64. Answering Paragraph 64 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. To the extent that a response is

deemed required, The Association denies the allegations contained therein.
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65.  Answering Paragraph 65 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. To the extent that a response is
deemed required, The Association denies the allegations contained therein.

66.  Answering Paragraph 66 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. To the extent that a response is
deemed required, The Association denies the allegations contained therein.

67.  Answering Paragraph 67 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. To the extent that a response is
deemed required, The Association denies the allegations contained therein.

68.  Answering Paragraph 68 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. To the extent that a response is
deemed required, The Association denies the allegations contained therein.

69.  Answering Paragraph 69 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. To the extent that a response is
deemed required, The Association denies the allegations contained therein.

70.  Answering Paragraph 70 of the Complaint, The Association denies the allegations
contained therein.

SECOND CLAIM FOR RELIEF

(Declaratory Relief — Claim Preclusion)

71.  Answering Paragraph 71 of the Complaint, The Association incorporates by
reference their responses to Paragraphs 1 through 70 of the Complaint, inclusive.

72. Answering Paragraph 72 of the Complaint, The Association admits the allegations
contained therein.

73.  Answering Paragraph 73 of the Complaint, The Association admits the allegations
contained therein.

74. Answering Paragraph 74 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. To the extent that a response is

deemed required, The Association denies the allegations contained therein.
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75.  Answering Paragraph 75 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. To the extent that a response is
deemed required, The Association denies the allegations contained therein.

76.  Answering Paragraph 76 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. To the extent that a response is
deemed required, The Association denies the allegations contained therein.

77.  Answering Paragraph 77 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. To the extent that a response is
deemed required, The Association denies the allegations contained therein.

78.  Answering Paragraph 78 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. To the extent that a response is
deemed required, The Association denies the allegations contained therein.

79.  Answering Paragraph 79 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. To the extent that a response is
deemed required, The Association denies the allegations contained therein.

80.  Answering Paragraph 80 of the Complaint, The Association denies the allegations
contained therein.

THIRD CLAIM FOR RELIEF

(Failure to Comply with NRS 40.600 et seq.)

81.  Answering Paragraph 81 of the Complaint, The Association incorporates by
reference their responses to Paragraphs 1 through 80 of the Complaint, inclusive.

82. Answering Paragraph 82 of the Complaint, The Association denies the allegations
contained therein.

83.  Answering Paragraph 83 of the Complaint, The Association denies the allegations
contained therein.

84. Answering Paragraph 84 of the Complaint, The Association denies the allegations
contained therein.

85.  Answering Paragraph 85 of the Complaint, The Association denies the allegations

10 of 32
AA0272




I

~ O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

contained therein.

86.  Answering Paragraph 86 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. To the extent that a response is
deemed required, The Association denies the allegations contained therein.

87.  Answering Paragraph 87 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. To the extent that a response is
deemed required, The Association denies the allegations contained therein.

88.  Answering Paragraph 88 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. To the extent that a response is
deemed required, The Association denies the allegations contained therein.

89.  Answering Paragraph 89 of the Complaint, The Association denies the allegations
contained therein.

90.  Answering Paragraph 90 of the Complaint, The Association denies the allegations
contained therein.

FOURTH CLAIM FOR RELIEF

(Suppression of Evidence/Spoliation)
91.  Answering Paragraph 91 of the Complaint, The Association incorporates by
reference their responses to Paragraphs 1 through 90 of the Complaint, inclusive.
92. Answering Paragraph 92 of the Complaint, The Association denies the allegations
contained therein.
93.  Answering Paragraph 93 of the Complaint, The Association denies the allegations
contained therein.

FIFTH CLAIM FOR RELIEF

(Breach of Contract)
94.  Answering Paragraph 94 of the Complaint, The Association incorporates by
reference their responses to Paragraphs 1 through 93 of the Complaint, inclusive.
95.  Answering Paragraph 95 of the Complaint, The Association states that this

paragraph contains conclusions of law requiring no response. To the extent that a response is
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deemed required, The Association denies the allegations contained therein.

96.  Answering Paragraph 96 of the Complaint, The Association denies the allegations
contained therein.

97.  Answering Paragraph 97 of the Complaint, The Association denies the allegations
contained therein.

98.  Answering Paragraph 98 of the Complaint, The Association denies the allegations
contained therein.

SIXTH CLAIM FOR RELIEF

(Declaratory Relief — Duty to Defend)

99.  Answering Paragraph 99 of the Complaint, The Association incorporates by
reference their responses to Paragraphs 1 through 98 of the Complaint, inclusive.

100. Answering Paragraph 100 of the Complaint, The Association denies the allegations
contained therein.

101.  Answering Paragraph 101 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. To the extent that a response is
deemed required, The Association denies the allegations contained therein.

102. Answering Paragraph 102 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. To the extent that a response is
deemed required, The Association denies the allegations contained therein.

103. Answering Paragraph 103 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. To the extent that a response is
deemed required, The Association denies the allegations contained therein.

104. Answering Paragraph 104 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. To the extent that a response is
deemed required, The Association denies the allegations contained therein.

105. Answering Paragraph 105 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. To the extent that a response is

deemed required, The Association denies the allegations contained therein.
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106. Answering Paragraph 106 of the Complaint, The Association denies the allegations
contained therein.

SEVENTH CLAIM FOR RELIEF

(Declaratory Relief — Duty to Indemnify)

107. Answering Paragraph 107 of the Complaint, The Association incorporates by
reference their responses to Paragraphs 1 through 106 of the Complaint, inclusive.

108.  Answering Paragraph 108 of the Complaint, The Association denies the allegations
contained therein.

109. Answering Paragraph 109 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. To the extent that a response is
deemed required, The Association denies the allegations contained therein.

110. Answering Paragraph 110 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. To the extent that a response is
deemed required, The Association denies the allegations contained therein.

111.  Answering Paragraph 111 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. To the extent that a response is
deemed required, The Association denies the allegations contained therein.

112.  Answering Paragraph 112 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. To the extent that a response is
deemed required, The Association denies the allegations contained therein.

113.  Answering Paragraph 113 of the Complaint, The Association states that this
paragraph contains conclusions of law requiring no response. To the extent that a response is
deemed required, The Association denies the allegations contained therein.

114.  Answering Paragraph 114 of the Complaint, The Association denies the allegations
contained therein.

AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE

Plaintiffs are barred by the equitable doctrine of unclean hands from obtaining the relief
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request.

SECOND AFFIRMATIVE DEFENSE

By their conduct, Plaintiffs are estopped from asserting any action against The Association.

THIRD AFFIRMATIVE DEFENSE

The Complaint, and all of the claims for relief alleged therein, fails to state a claim against
The Association upon which relief can be granted.

FOURTH AFFIRMATIVE DEFENSE

Plaintiffs have not been damaged directly, indirectly, proximately or in any manner
whatsoever by any conduct of The Association.

FIFTH AFFIRMATIVE DEFENSE

The Association is informed and believes, and thereupon alleges, that as to each alleged
cause of action, the Plaintiff failed, refused, and neglected to take reasonable steps to mitigate their
alleged damages, to the extent that any exist, thus barring or diminishing Plaintiffs recovery herein.

SIXTH AFFIRMATIVE DEFENSE

Plaintiffs have failed to allege facts or a cause of action against The Association sufficient
to support a claim for attorney fees.

SEVENTH AFFIRMATIVE DEFENSE

Plaintiffs’ alleged damages are the direct and proximate result of their own negligent or
intentional conduct or malfeasance.

EIGTH AFFIRMATIVE DEFENSE

The claims, and each of them, are barred by the failure of the Plaintiffs to plead those
claims with particularity.

NINTH AFFIRMATIVE DEFENSE

Pursuant to the Nevada Rules of Civil Procedure, all possible affirmative defenses may not
have been alleged herein insofar as sufficient facts were not available after reasonable inquiry upon
the filing of this Answer, and therefore, The Association reserve the right to amend this Answer

to allege additional affirmative defenses if subsequent investigation warrants.

/11
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WHEREFORE The Association prays for judgment herein as follows:
1. That Plaintiffs take nothing by way of their Complaint;
2. For costs of suit incurred herein, including attorneys’ fees; and

3. For such other and further relief as the Court deems just and proper

COUNTERCLAIM

The Association, on its own behalf and in its representative capacity on behalf of its
members, alleges:

COUNTERCLAIMANT - THE ASSOCIATION

1. Panorama Towers is a Master Planned Community, located at 4525 Dean Martin
Drive, Las Vegas, Nevada.

2. The Association, at all times relevant herein, is and was incorporated as a non-profit
mutual benefit Nevada corporation with its principal place of business within Clark County in the
State of Nevada. The Association is composed of owners of homes, improvements, appurtenances,
and structures built and existing upon certain parcels of real property all as more particularly
described in the Declaration of Covenants, Conditions & Restrictions (“CC&R’s”), and any
amendments thereto, recorded with the Clark County Recorder (hereinafter referred to as “the
Development”).

3. The Development is composed of 616 separate interest condominiums housed in
two residential towers, together with various common elements and amenities appurtenant thereto,
and includes, but is not limited to, Common Areas, Condominium Units, Master Association
Property, Association Property, Limited Common Areas, structures, improvements, appurtenances
thereto.

4. By the express terms of The Association’s governing documents and pursuant to
Nevada Revised Statutes, Chapter 116 of the Common Interest Ownership Act, The Association
is granted the general authority and responsibility to bring this action on behalf of all homeowners
within the Development.

/11
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5. The Association brings this action on its own behalf and in its representative
capacity on behalf of its individual members pursuant to the CC&R’s, By-Laws, Articles of
Incorporation of both the Master Association and the Counterclaimant, and the laws of the State
of Nevada, including, but not limited to, NRS 116.3102(1)(d).

6. NRS 116.3102(1)(d), in effect and governing at the time the defects alleged herein
arose, provides that an Association may “[i]nstitute, defend, or intervene in litigation or
administrative proceedings in its own name on behalf of itself or two or more unit owners’ on
matters affecting the common-interest community.” D.R. Horton, Inc. v. Eighth Judicial Dist.
Court, 215 P.3d 697 (Nev. 2009). Beazer Homes Holding Corp. v. Eighth Judicial Dist. Court,
291 P. 3d 128 (Nev. 2012).

7. The Association, in accordance with its respective governing documents, has the
sole and exclusive right and duty to manage, operate, control, repair, replace and restore the
Development, including the right to enter into contract to accomplish their duties and obligations,
and have all the powers necessary to carry out their rights and obligations, including the right,
duty, and power to contract for legal services to prosecute any action affecting the Association
when such action is deemed by it necessary to enforce its powers, rights, and obligations, including
the bringing of this Action. Pursuant to Nevada Revised Statutes, Chapter 116 of the Common
Interest Ownership Act, The Association seeks recovery for damages to the Development which
consist of, but are not limited to, damages to the common areas and/or damages to the separate
interests within the Association’s common interest, power and standing.

8. Counterclaimants DOES 1 through 1,000 are individual unit owners who are
members of the Association. If it is subsequently determined that this action, and/or any of the
specific defect claims, or claims for relief within the scope of this action, should more properly
have been bought in the name of each individual homeowner or as class action, The Association
will seek to leave to amend this complaint to include unit owners and/or class representatives.

COUNTERDEFENDANTS
9. Counterdefendants Panorama Towers I, LLC, a Nevada limited liability company,

Panorama Towers I Mezz, LLC, a Nevada limited liability company, and Roes 1 through 50
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(collectively, “the Developers™), were, at all times mentioned herein, engaged in the business of
acquiring, building, developing, subdividing, converting, wholesaling, distributing, retailing,
marketing, selling and/or otherwise placing mass-produced homes and condominiums within the
chain of distribution for sale to individual home purchasers.

10.  The Developers purchased the site of the Development, constructed the
Development, formed the Association and recorded its CC&Rs, obtained subdivision approval
from the City of Las Vegas to subdivide the Development into individual residential units, and
marketed and sold the units to the public for profit.

11.  In the course of constructing the Development and marketing and selling the
residential units within the Development for profit, the Developers shared in the control and profits
of the enterprise. In doing so, they acted as a single enterprise, acted in a joint venture and/or were
in a de facto partnership relationship with each other.

12. Counterdefendant Laurent Hallier and Roes 51 through 100 (collectively, “the
Developer Principals”), were directors, officers, members, partners and/or principals of the
Developers. All acts and omissions performed by the Developers, acting as a single enterprise as
described, were performed by, were performed under the direction of and/or were approved or
ratified by the Developer Principals.

13.  Counterdefendants Roes 101 through 150 (collectively, “the Designers”), were
hired by the Developers to provide professional services related to the surveying, design and
engineering of, the plans and specifications for, and the supervision of the construction of the
Development.

14.  Counterdefendants Roes 151 through 200 (collectively, “the Designer Principals™),
were directors, officers, members, partners and/or principals of the Designers. All acts and
omissions performed by the Designers were performed by, were performed under the direction of
and/or were approved or ratified by the Designer Principals.

15. Counterdefendant M.J. Dean Construction, Inc., a Nevada Corporation, and Does
201 through 250 (collectively, “the General Contractors”), were hired by the Developers as general

contractors to construct the Development.
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16.  Counterdefendants Roes 251 through 300 (collectively, “the GC Principals”), were
directors, officers, members, partners and/or principals of the General Contractors. All acts and
omissions performed by the General Contractors were performed by, were performed under the
direction of and/or were approved or ratified by the GC Principals.

17.  Counterdefendants Sierra Glass & Mirror, Inc., F. Rogers Corporation, Dean
Roofing Company, Ford Contracting, Inc., Insulpro, Inc., Xtreme Xcavation, Southern Nevada
Paving, Inc., Flippins Trenching, Inc., Bombard Mechanical, LLC., R. Rodgers Corporation, Five
Star Plumbing & Heating, LLC, dba Silver Star Plumbing, and Roes 301 through 400 (collectively,
“the Contractors”), were hired by the General Contractors to perform work for the construction of
the Development.

18.  Counterdefendants Roes 401 through 500 (collectively, “the Contractor
Principals”), were directors, officers, members, partners and/or principals of the Contractors. All
acts and omissions performed by the Contractors were performed by, were performed under the
direction of and/or were approved or ratified by the Contractor Principals.

19.  Counterdefendants Roes 501 through 600 (collectively, “the Manufacturers”),
designed, engineered, provided specifications for, tested, assembled, manufactured, supplied,
wholesaled, retailed and/or provided materials and/or component parts used in the construction of
the Development.

20.  Counterdefendants Roes 601 through 700 (collectively, “the Manufacturer
Principals™), were directors, officers, members, partners and/or principals of the Manufacturers.
All acts and omissions performed by the Manufacturers were performed by, were performed under
the direction of and/or were approved or ratified by the Manufacturer Principals.

21.  The Developers, Designers, General Contractors, Contractors and Manufacturers
are sometimes collectively referred to as “the Builders.” The Developer Principals, Designer
Principals, GC Principals, Contractor Principals and Manufacturer Principals are sometimes
collectively referred to as “the Principals.”

22.  The Principals are liable as the Builders’ alter egos for The Association’s damages

and losses, as alleged herein, based on the following;
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(a) The Builders were created for purposes of shielding the Principals in
connection with their entity activities, including the acquisition, design, construction, financing,
subdivision, development, marketing and sale of residential developments such as the
Development.

(b) At all times mentioned herein, there existed a unity of interest and
ownership between the Principals and the respective Builders such that any individuality and
separateness between Principals and the Builders has ceased, and the Builders are the alter egos of
the Principals; the Builders were conceived and attended to by the Principals as a device to avoid
individual liability and for the purpose of substituting financially insolvent entities in the place of
the Principals.

() Adherence to the fiction of the separate existence of the Builders as distinct
from the Principals would permit an abuse of the corporate and/or entity privilege and promote
injustice in that the Builders would be allowed and were allowed to engage in an active business
without, among other things, adequate financing, which business invited the public generally and
plaintiff’s members in particular to deal with the Builders to their detriment.

23. Counterdefendants Roes 1 through 1000, inclusive, whether individual, corporate,
associate, or otherwise are sued by these fictitious names and whose true names and capacities, at
this time, are unknown to The Association. The Association is informed and believes, and
thereupon alleges, that at all times relevant hereto each of the counterdefendants sued here as Roes
1 through 1000 was the agent, servant, and employee of his, her or its co-counterdefendants, and
in doing the things mentioned was acting in the scope of his, her, or its authority as such agent,
servant, and employee, and with the permission, consent and/or ratification of his, her or its co-
counterdefendants; and that each of said fictitiously named counterdefendants, whether an
individual, corporation, association, or otherwise, is in some way liable or responsible to The
Association on the facts alleged here, and proximately caused injuries and damages alleged. At
such time as counterdefendants’ true named become known to The Association, The Association
will amend this complaint to insert the true names and capacities.

/11
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GENERAL ALLEGATIONS

24, The Builders knew that the individual units within the Development would be
marketed and sold to the public upon completion; that purchasers would most likely be individuals
without experience or expertise in construction; that the units would be purchased without
invasive, comprehensive or knowledgeable inspections for defects; and, that the purchasers would
rely on the skill, judgment and expertise of the Builders, and on the belief that the Development
was designed, constructed and developed in a professional and workmanlike manner, and
incompliance with all plans and specifications, applicable building codes and standards of practice.

25.  The Builders substantially completed the Development within the last ten years.
Upon completion of the Development, the individual units were advertised and marketed for sale,
and ultimately sold to the public.

26. At all times since the Development was constructed and the individual units were
sold, the purchasers and owners of the units have used the units and common areas in the manner
in which they were intended to be used.

27.  The Builders performed and/or provided the construction, design, specifications,
surveying, planning, supervision, testing, observation of construction, and other services, work
and materials, as described above, in such a manner as to directly cause and create numerous and
pervasive defects in the common areas, structures and components of the Development.

28.  The Association became aware of many of the defects and filed suit against the
Developers in September 2009 (“the Lawsuit”). The Lawsuit was settled in June 2011. The parties
agreed that the settlement applied only to those claims that were then known to the Association.
Accordingly, the settlement agreement provided a release for known claims only, stating, “This
release specifically does not extend to claims arising out of defects not presently known to the
HOA.”

29.  After settling the Lawsuit, and prior to February 24, 2015, the Association became
aware of additional defects (the Defects) and resulting damages, which were unknown to the
Association or its attorneys or experts at the time the Lawsuit was settled, including the following:

(a) Residential tower windows — There are two tower structures in the
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Development, consisting of 616 residential condominium units located above common areas and
retails spaces below. The window assemblies in the residential tower units were defectively
designed such that water entering the assemblies does not have an appropriate means of exiting
the assemblies. There are no sill pans, proper weepage components or other drainage provisions
designed to direct water from and through the window assemblies to the exterior of the building.
This is a design deficiency that exists in all (100%) of the residential tower window assemblies.
As a consequence of this deficiency, water that should have drained to the exterior of the building
has been entering the metal framing components of the exterior wall and floor assemblies,
including the curb walls that support the windows, and is causing corrosion damage to the metal
parts and components within these assemblies. Further, this damage to the metal components of
the tower structures presents an unreasonable risk of injury to a person or property resulting from
the degradation of these structural assemblies.

(b)  Residential tower exterior wall insulation — The plans called for insulation,
as required by the building code, in the ledger shelf cavities and steel stud framing cavities at the
exterior wall locations between residential floors in the two tower structures. The purpose of this
insulation is to act as a fire block provision to deter the spread of fire from one tower unit to the
units above or below, and to prevent condensation from occurring within the exterior wall
assemblies. However, the insulation was not installed as required by the plans and building code.
This installation deficiency exists in all (100%) of the residential tower units, in which insulation
was omitted either from the ledger shelf cavity, from the steel stud framing cavity, or from both.
This deficiency presents an unreasonable risk of injury to a person or property resulting from the
spread of fire, and from the accumulation of additional moisture in the wall assemblies, thereby
exacerbating the window drainage deficiency described above.

(©) Mechanical room piping — The piping in the two lower and two upper
mechanical rooms in the two tower structures has sustained corrosion damage as described in the
attached ATMG report dated November 17, 2011.

(d)  Sewer problem — The main sewer line connecting the Development to the city sewer

system ruptured due to installation error during construction, causing physical damage to adjacent
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common areas. This deficiency has been repaired. In addition to causing damage, the defective
installation presented an unreasonable risk of injury to a person or property resulting from the
disbursement of unsanitary matter.

30.  The Association’s authority and standing, as described above, include the right and
duty to maintain, repair and seek recovery for the Defects and resulting damages.

31. Some of the Defects have caused physical injury and damage to other structures,
components and tangible property of and within the Development, including the personal property
of plaintiff’s members, and the loss of use of all such property.

32. On February 24, 2016, the Association served the Builders with A Notice to
Contractor pursuant to NRS 40.645, which notice identified the Defects.

33.  On September 26, 2016, the Association and the Developers participated in a pre-
litigation mediation regarding the Defects, as required by NRS 40.060; however, the parties were
unable to reach resolution, and the mandatory pre-litigation process was concluded.

34.  As a direct result of the Builders’ conduct in creating the Defects, as above-
described, The Association and its members have sustained the following losses and damages:

(a) The Association has retained professional consultants, including architects,
engineers and other construction professionals to investigate the Defects and resulting damages in
order to design appropriate repairs to remedy the same, and has thereby incurred and will continue
to incur professional fees, costs and expenses in amounts to be proved at the time of trial.

(b) The Association has incurred and will continue to incur costs for the repair,
reconstruction and replacement of the Defects and resulting damages in amounts to be proved at
the time of trial.

() Plaintiff's members have sustained a loss of the use and enjoyment of their
respective units and the common area because of the Defects and resulting damages, which loss is
continuing. Further, it is anticipated that plaintiff's members will suffer an increased loss of use
and enjoyment while repairs are being performed, at which time they will be exposed to dust,
noise, construction equipment and the other attributes of living in a construction zone; and,

plaintiff’s members will have to vacate their respective units and obtain temporary lodging,
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thereby incurring moving, rental and storage expenses, all in amounts to be proved at the time of
trial.

(d) Plaintiff and its members have sustained damage to and the loss of use of
their personal property, in amounts to be proved at the time of trial.

35.  The foregoing allegations are incorporated by reference in each of the following
causes of action. Further, the allegations contained in each cause of action are incorporated by
reference in each other cause of action.

CAUSES OF ACTION
FIRST CAUSE OF ACTION

Breach if NRS 116.4113 Express Warranties, NRS 116.4114 Implied Warranties, and
Implied Warranty of Habitability; and Breach of Express and Implied Warranties of
Fitness, Quality, and Workmanship

Against the Builders

36.  The Association hereby incorporates and realleges each and every paragraph
alleged above, as tough fully set forth herein.

37.  The Developers were the NRS Chapter 116 Declarants for the Development.

38.  Pursuant to NRS 116.4114, a Declarant warrants the suitability (habitability) and
quality of the common-interest community, including all common areas and units regardless of
when they were developed and/or built, or by whom. A Declarant impliedly warrants that a unit
and the common elements in the common-interest community are suitable for the ordinary uses of
real estate of its type and that any improvements made or contracted for by him, or made by any
person before the creation of the common-interest community, will be (a) free from defective
materials; and (b) constructed in accordance with applicable law, according to sound standards of
engineering and construction, and in a workmanlike manner.

39.  Pursuant to NRS 116.4114(6), any conveyance of a unit transfers to the purchaser
all of the Declarant’s implied warranties of equality.

40.  The Builders impliedly warranted that they used reasonable skill and judgment in
designing and constructing the Development; that they provided services, work and materials in a

professional and workmanlike manner; that the Development was designed and constructed in
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accordance with all applicable building codes, statutes and ordinances; that they used reasonable
skill and judgment in selecting the materials and component parts used in constructing the
Development; that the materials and component parts of the Development were properly designed
and constructed and fit for their intended purposes; that the Development was capable of being
operated through a normal maintenance and reserve program pursuant to the reserve schedule
provided at the time of purchase; and, that the Development was of a merchantable quality,
habitable, and fit for its intended use as a residential, common interest community.

41]. The Association is further informed and believes, and thereon alleges, that the
express warranties made and utilized by The Builders have at all relevant times, been written in
the form of, by example, and without limitation: advertising flyers, brochures, sales literature,
specification sheets, promotional packages, signs, magazine and newspaper articles and
advertisements, and by the use of models, all designed to promote the marketing and sale of the
Development, the Condominium Units and their component parts, and to promote the likewise
belief that the Development and Condominium Units, and the component parts therein had been
similarly, properly and sufficiently designed and constructed. Further, The Association alleges
that the express warranties were also oral, including without limitation, the complimentary
statements made to The Association's members and/or its predecessors-in-interest, by officers,
members, directors, agents and/or employees of The Developers, Designers, General Contractors,
Contractors and Manufacturers, and each of them, in marketing and offering the project for sale.

42.  The Association further alleges that implied warranties arose by virtue of the
offering for sale by Declarant, and each of them, of the Development, its parts and the
Condominium Units therein to The Association's members and/or its predecessors-in-interest, and
to members of the general public, and during the period of Declarant's control of the Association,
without disclosing that there were any defects, deficiencies and/or property damage associated
with the Subject Property or Condominium Units, thereby leading all prospective purchasers
and owners, including The Association's members, to believe that there were no such defects.

43, The Association is informed and believes, and thereon alleges, that The Builders,

and each of them, gave similar implied warranties to any and all regulatory bodies who had to
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issue permits and/or provide approvals of any nature and/or inspections of any nature as to said
Development.

44, The Association is informed and believes, and thereon alleges, that The Builders,
and each of them, breached their express and implied warranties (statutory, written and oral) in
that the Development, and its component parts and the Condominium Units therein were not, and
are not, of marketable quality, nor fit for the purpose intended, nor constructed with the quality of
workmanship required by law or industry standards, in that the Development and its component
parts were not, and are not, safely, properly and adequately designed and constructed and do not
comply with applicable laws, building codes and standards.

45.  Asaproximate legal result of the breaches of said express and implied warranties
(statutory, written and oral) by The Builders, and each of them, and the defective and deficient
conditions affecting the Development, and the Condominium Units therein, The Association and
its members have been, and will continue to be, caused damage, as more fully described
above, including, but not limited to: the existence of property damage within the Development
caused by defects; The Association's and its members' interests in the Development have been,
and will be, rendered substantially reduced in value; and/or the Development has been rendered
dangerous to the physical well-being of the The Association's members, their guests and members
of the general public; all to the general detriment and damage of The Association and its members
as more fully alleged herein and in an amount to be established at the time of trial.

46.  As a further proximate and legal result of the breaches of the express statutory and
implied warranties (statutory, written and oral) by The Builders, and each of them, and the
defective conditions affecting the Development, its component parts and the Condominium Units
therein, The Association has been, and will continue to be, caused further damage in that the
defects, deficiencies and property damage have resulted in conditions which breach the
warranties of habitability, quality, workmanship and fitness.

47.  As a further proximate and legal result of the breaches of the express and implied
warranties (statutory, written and oral) by The Builders, and each of them, and the defective

conditions affecting the Subject Property, its component parts and the Condominium Units
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therein, The Association has incurred, and will continue to incur, expenses, including, but not
limited to: architect's fees, structural engineer's fees, landscape architect's fees, civil engineer's
fees, electrical engineer's fees, mechanical engineer's fees, general contractor's and other
associated costs of investigation, testing, analysis and repair, all in an amount to be established
at the time of trial.

48.  As a further proximate and legal result of the breaches of the express and implied
warranties (statutory, written, and oral) by The Builders, and each of them, and the defective
conditions affecting the Development and its component parts, and the condominium units, The
Association has been compelled to resort to litigation to judicially resolve their differences. The
Association requests an award of consequential damages including, but not limited to, attorneys’
fees and costs incurred in such litigation, in amounts to be established at the time of trial.

49.  The monies recoverable for attorneys’ fees, costs and expenses under NRS 40.600
et seq., NRS 116.4117 and/or NRS 18.010 include, but are not limited to, all efforts by The
Association’s attorneys on behalf of The Association and its member prior to the filing of this
Counterclaim.

SECOND CAUSE OF ACTION
Negligence and Negligence Per Se
Against the Developers, Designers, General Contractors and Contractors

50.  The Association hereby incorporates and realleges each and every paragraph
alleged above, as tough fully set forth herein.

51.  The Developers, Designers, General Contractors and Contractors so negligently
developed, designed, constructed and provided the services, work and materials for the Development,
as described above, as to directly cause, create and/or contribute to the Defects and resulting damages
and losses.

52.  When planning, developing, constructing and inspecting the Development,
Developers, Designers, General Contractors and Contractors were, at all material times, aware they
were developing, installing, and constructing elements for use by members of the public at large,

including The Association and its members. In doing so, Developers, Designers, General
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Contractors and Contractors owed a duty to the public at large, including The Association and its
members. Moreover, Developers, Designers, General Contractors and Contractors were at all times
subject to applicable building and construction codes and ordinances then in force as more fully
described above, the codes setting forth the minimum standards for installation and construction
of all aspects of the Development as necessary to protect the public and the The Association and
its members from injury caused by defective, deficient, unsafe or unhealthy dwellings and
improvements.

53. By negligently, carelessly, wrongfully and recklessly developing, constructing,
and installing the Development in a defective and deficient manner as described herein above,
Defendants breached the duty of care owed to the public and to The Association and its members,
and violated the building and construction codes and ordinances in force to protect the public and
the The Association and its members from injury caused by said defects and deficiencies.

54. As a proximate cause of Developers, Designers, General Contractors and
Contractors’ conduct, The Association and its members have suffered and continue to suffer
damages as explained more fully above.

THIRD CAUSE OF ACTION
Products Liability
Against the Manufacturers

55.  The Association hereby incorporates and realleges each and every paragraph
alleged above, as tough fully set forth herein.

56.  The Manufacturers so negligently and defectively designed, engineered, provided
specifications for, tested, assembled, manufactured, supplied, wholesaled, retailed and/or provided
materials and/or component parts used in the construction of the Development as to directly cause,
create and/or contribute to the Defects and resulting damages and losses described above.

57.  The Association is informed and believes, and thereupon alleges that some of the
Manufacturers, Roes 501 through 600 (“the Pipe Manufacturers”) were the designers, developers,
manufacturers, distributor, marketer, and seller of certain pipes and their component fittings.

58.  The Pipe Manufacturers are engaged in the business of designing, developing,
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manufacturing, distributing, marketing, and selling plumbing supplies and pipes such as the
materials at issue herein.

59.  The Pipe Manufacturers knew and/or should have known and expected that the
piping system would reach the ultimate user and/or consumer without substantial change and
would be in the condition in which it was sold.

60.  Atall times herein relevant, the Pipe Manufacturers owed a duty of reasonable care
to The Association in the design, development, manufacturing, distributing, marketing, selling,
and selection of materials used in its plumbing system.

61.  The Pipe Manufacturers breached this duty in the following manner, including but
not limited to:

(a) failing to adequately and properly install defect-free components into the
plumbing system of The Association;

(b) failing to adequately and properly select and utilize materials which are
defect-free;

(©) failing to adequately and properly design a water supply pipe and/or
components which will operate and/or perform in a defect-free manner.

62.  But for the manufacturing defect, design defect, and selection of improper materials
by the Pipe Manufacturers, the breach of duty by the Pipe Manufacturers, The Association would
not have suffered damages.

63.  The Pipe Manufacturers knew and/or should have known the pipe at issue was a
repository and/or conduit of water and/or subject to water pressure such as it was foreseeable to
the Pipe Manufacturers that failure of the pipe and/or other components would injure the property
of the ultimate users.

64. As a proximate cause of Developers, Designers, General Contractors and
Contractors’ conduct, The Association and its members have suffered and continue to suffer
damages as explained more fully above.

/17
/17
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FOURTH CAUSE OF ACTION
Breach of Contract
Against the Developers

65.  The Association hereby incorporates and realleges each and every paragraph
alleged above, as tough fully set forth herein.

66.  The Developers entered into written contracts (the Sales Contracts) for the sale of
the individual units within the Development to the public. Some of the original purchasers have
since sold their units, either directly or indirectly, to other owners who are now or will in the future
be members of the Association.

67.  The Sales Contracts were intended for the benefit of that class of persons consisting
of the original owners and those who would become successor owners of the individual units
within the Development, as well as the Association, which was formed to govern and maintain the
Development, and which would be responsible for the repair of any defective conditions and
resulting damages arising from the design and construction of the Development. It was the intent
of the Declarant to confer upon such beneficiaries the right to enforce the terms and promises of
the Sales Contracts.

68.  Pursuant to the Sales Contracts, and as further described above, the Developers
expressly and impliedly agreed, represented and warranted that the individual units within the
Development were constructed in a professional and workmanlike manner, were constructed in
accordance with all applicable standards of care in the building industry, were constructed in
accordance with all applicable building codes and ordinances, and were of merchantable quality,
habitable, and fit for their intended use as residential homes.

69.  Inaddition to the representations made in the Sales Contracts, the Developers made
representations and warranties in their sales brochures and advertising and promotional materials
that the Development and the individual units therein were constructed in a professional and
workmanlike manner, in accordance with all applicable standards of care in the building industry,
and in accordance with all applicable building codes and ordinances, and that the individual units

were of merchantable quality, habitable, and fit for their intended use as residential homes (the

29 0f32
AA0291




I

~ O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Warranties).

70.  The Association and its members have performed all obligations on their part to be
performed under the terms and conditions of the Sales Contracts.

71.  The Developers breached the Sales Contracts, and the express and implied
agreements and warranties therein, by selling units containing the Defects described above, and as
a direct result of said breaches, The Association and its individual members have suffered the
losses and damages described above.

72. As a proximate cause of Developers, Designers, General Contractors and
Contractors’ conduct, The Association and its members have suffered and continue to suffer
damages as explained more fully above.

F1FTH CAUSE OF ACTION
Intentional/Negligent Nondisclosure
Against the Developers

73.  The Association hereby incorporates and realleges each and every paragraph
alleged above, as tough fully set forth herein.

74.  During the time they owned, controlled, developed and maintained the
Development, the Developers became aware of the Defects, knew that the existence of the Defects
was material information affecting the value or desirability of the property, and knew that
prospective buyers did not have access to this information. Yet, the Developers did not disclose
this information to prospective buyers.

75.  The Developers’ failure to disclose this information was intentional, the
nondisclosure of which was intended to induce prospective buyers to purchase units in the
Development. Alternatively, the Developers negligently and unreasonably failed to disclose the
Defects to the prospective buyers.

76.  Those who purchased units in the Development were induced by the absence of this
material information to purchase their units, and justifiably relied on the absence of this material
information to their detriment.

77. By reason of the Developers’ nondisclosures, as above described, The Association
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and its individual members have suffered the losses and damages described above.

78. Had The Association known the undisclosed facts, The Association would have
investigated the condition and integrity of the Development, and The Association would not have
relied, as it did, upon Developers and each of their representations that the Development was
generally in good condition and fit for the intended use and that all installation and construction
had been successfully completed.

79.  In doing the above acts, the Developers were guilty of oppression, fraud or malice,
and/or acted with a conscious disregard for the rights of The Association and its members, and The
Association is therefore entitled to a recovery of punitive damages in an amount to be determined
at the time of trial.

80. As a proximate cause of Developers, Designers, General Contractors and
Contractors’ conduct, The Association and its members have suffered and continue to suffer
damages as explained more fully above.

SIXTH CAUSE OF ACTION
Duty of Good Faith and Fair Dealing; Violation of NRS 116.1113
Against the Developers

81.  The Association hereby incorporates and realleges each and every paragraph
alleged above, as though fully set forth herein.

82.  The Association is informed and believes, and thereupon alleges, that Developers
pattern and practice of conduct are violations of the duty of good faith and dealing owed to The
Association and its members. NRS 116.1113.

83.  The Association has been harmed in the various ways and manners described in in
other counts of this complaint and incorporated by reference as though fully set forth herein.

/17
/17
/17
/17
/17
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PRAYER FOR RELIEF

WHEREFORE, The Association requests the following relief:

1. For general and special damages according to proof, in excess of $10,000.00 (ten
thousand dollars);

2. For attorney’s fees and costs, expert costs and expenses incurred in investigating
the constructional defects in the Development, pursuing the NRS 40.600 et seq. pre-litigation
process, and pursuing this action, both pursuant to statutory and common law, as alleged above;

3. For prejudgment and post-judgment interest on all sums awarded, according to
proof at the maximum legal rate;

4. For costs of suit incurred herein;

5. For all damages pursuant to NRS § 40.655;

6. For such other and further relief as the court may deem just and equitable.

LYNCH HOPPER, LLP

e
A

B e L NP e

Francis 1. Lynéh;”‘]fs;‘{f

Nevada Bar No. 4515

Charles “Dee” Hopper, Esq.

Nevada Bar No. 6346

1210 8. Valley View Blvd., Suite 208
Las Vegas, Nevada 89102
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1 IAFD

Francis I. Lynch, Esq. (Nevada Bar No. 4145)

2 || Charles “Dee” Hopper, Esq. (Nevada Bar No. 6346)
LYNCH HOPPER, LLP

3 | 1210s. Valley View Blvd., Suite 208

4 || Las Vegas, Nevada 89102
Telephone:(702) 868-1115

5 || Facsimile:(702) 868-1114

6 || Scott Williams (California Bar No. 78588)

- | WILLIAMS & GUMBINER LLP

100 Drakes Landing Road, Suite 260
g || Greenbrae, California 94904
Telephone:(415) 755-1880

9 || Facsimile:(415)419-5469

0 (Admitted Pro Hac Vice)
1 Counsel for Defendant
12 EIGHTH JUDICIAL DISTRICT COURT
13 CLARK COUNTY, NEVADA
14
15 | LAURENT HALLIER, an individual;
PANORAMA TOWERS I, LLC, a Nevada CASE NO.: A-16-744146-D
16 || limited liability company; PANORAMA
TOWERS I MEZZ, LLC, a Nevada limited DEPT. NO.: XXII

17 || liability company and M.J. DEAN
CONSTRUCTION, INC., a Nevada Corporation,

18 INITIAL APPEARANCE FEE
Plaintiffs, DISCLOSURE
19
VS.
20

PANORAMA TOWERS CONDOMINIUM
71 || UNIT OWNERS’ ASSOCIATION, a Nevada
non-profit corporation,

22 Defendant.

23

24 PANORAMA TOWERS CONDOMINIUM
75 || UNIT OWNERS’ ASSOCIATION, a Nevada
non-profit corporation, and Does 1 through 1000,

26 .
Counterclaimants,
27
VS.
28
LYNCH HOPPER, LLP
1210 S. Valley View Blvd. 1 0f2

Suite 208
Las Vegas, NV 89102

702-868-1115 A A 0295
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LYNCH HOPPER, LLP
1210 8. Valiey View Bivd,
Suite 208
Las Vegas, NV 89102
702-868-1115

LAURENT HALLIER, an individual;
PANORAMA TOWERS I, LLC, a Nevada
limited liability company; PANORAMA
TOWERS I MEZZ, LLC, a Nevada limited
liability company; M.J. DEAN
CONSTRUCTION, INC,, a Nevada Corporation;
SIERRA GLASS & MIRROR, INC,; F.
ROGERS CORPORATION,; DEAN ROOFING
COMPANY; FORD CONTRACTING, INC.;
INSULPRO, INC.; XTREME XCAVATION;
SOUTHERN NEVADA PAVING, INC,;
FLIPPINS TRENCHING, INC.; BOMBARD
MECHANICAL, LLC; R. RODGERS
CORPORATION; FIVE STAR PLINBING &
HEATING, LLC, dba Silver Star Plumbing; and
ROES 1 through 1000, inclusive,

Counterdefendants.

Pursuant to NRS Chapter 19, as amended by Senate Bill 106, filing fees are submitted for

parties appearing in the above-entitled action as indicated below:

Defendant :
Panorama Towers Condominium Unit Owners Association: $473.00
TOTAL REMITTED: $473.00

Dated: March 1, 2017
LYNCH HOPPER, LLP

By: P e (2
Frangis I. Lynch, ,Efsq”.\/ )
Nevada Bar No, 451%
Charles “Dee” Hopper, Esq.
Nevada Bar No. 6346
1210 S. Valley View Blvd., Suite 208
Las Vegas, Nevada 89102
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BREMER WHYTE BROWN &
O'MEARA LLP
1160 M. Town Centar Drive
Suke 250
Las Vegas, NV 80144
{702) 258-6665

Electronically Filed
03/20/2017 08:34:27 AM

PETER C. BROWN, ESQ. w;‘ b M

Nevada State Bar No. 5887

DARLENE M. CARTIER, ESQ. CLERK OF THE COURT
Nevada State Bar No. 8775

BREMER WHYTE BROWN & O’MEARA LLP
1160 N. TOWN CENTER DRIVE

SUITE 250

LAS VEGAS, NV 89144

TELEPHONE: (702) 258-6665

FACSIMILE: (702) 258-6662
pbrown@bremerwhyte.com
dcartier@bremerwhyte.com

Attorneys for Plaintiffs/Counter-Defendants,

LAURENT HALLIER; PANORAMA TOWERS I, LLC;
PANORAMA TOWERS I MEZZ, LLC; and M.J. DEAN
CONSTRUCTION, INC.

DISTRICT COURT
CLARK COUNTY, NEVADA

LAURENT HALLIER, an individual; Case No. A-16-744146-D
PANORAMA TOWERS I, LLC, a Nevada
limited liability company; PANORAMA
TOWERS I MEZZ, LLC, a Nevada limited
liability company; and M.J. DEAN

CONSTRUCTION, INC., a Nevada Corporation,

Dept. XXII

PLAINTIFFS/COUNTER-DEFENDANTS
LAURENT HALLIER’S, PANORAMA
TOWERS I, LLC’S, PANORAMA
TOWERS I MEZZ, LLC’S, AND M.J.
DEAN CONSTRUCTION, INC.’S
MOTION FOR SUMMARY JUDGMENT
ON DEFENDANT/COUNTER-
CLAIMANT PANORAMA TOWER
CONDOMINIUM UNIT OWNERS’
ASSOCIATION’S COUNTER-CLAIM
AND PLAINTIFFS/COUNTER-
DEFENDANTS LAURENT HALLIER’S,
PANORAMA TOWERS I, LLC’S,
PANORAMA TOWERS I MEZZ, LLC’S
AND M.J. DEAN CONSTRUCTION,
INC.’S MOTION FOR PARTIAL
SUMMARY JUDGMENT ON THEIR
THIRD CLAIM FOR RELIEF IN THEIR
COMPLAINT FOR DECLARATORY
RELIEF

Plaintiffs,
Vs,
PANORAMA TOWERS CONDOMINIUM
UNIT OWNERS’ ASSOCIATION, a Nevada
non-profit corporation,

Defendant.

PANORAMA TOWERS CONDOMINIUM
UNIT OWNERS’ ASSOCIATION, a Nevada
non-profit corporation,

Counter-Claimant,
Vs.

LAURENT HALLIER, an individual;
PANORAMA TOWERS I, LLC, a Nevada
limited liabiiity company; PANORAMA
TOWERS I MEZZ, LLC, a Nevada limited
liability conr pany; and M.J. DEAN
CONSTRU'TION. INC.. a Nevada Corporation:

.._/\._.A._/\._,J\._/\.._./\.,./\.../\..../\_/\-._/vvvvuvvvvvvvvvvuvvvvv
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BREMER WHYTE BROWN &
OMEARA LLP
1180 N, Town Center Drive
Suile 250
Las Vegas, NV 89144
(702) 258-6685

SIERRA GLASS & MIRROR, INC.; F.
ROGERS CORPORATION; DEAN ROOFING
COMPANY; FORD CONTRACTING, INC.;
INSULPRO, INC.; XTREME EXCAVATION;
SOUTHERN NEVADA PAVING, INC.;
FLIPPINS TRENCHING, INC.; BOMBARD
MECHANICAL, LLC; R. RODGERS
CORPORATION; FIVE STAR PLUMBING &
HEATING, LLC, dba SILVER STAR
PLUMBING: and ROES 1 through , inclusive,

Counter-Defendants.

e St S S’ e Y M e N N S N N

COME NOW Plaintiffs/Counter-Defendants Laurent Hallier, Panorama Towers I, LLC,
Panorama Towers I Mezz, LLC and M.J. Dean Construction, Inc. (hereinafter collectively referred
to as “Builders”), by and through their attorneys of record, Peter C. Brown, Esq. and Darlene M.
Cartier, Esq. of Bremer Whyte Brown & O’Meara LLP, and hereby files their Motion for Summary
Judgment on Defendant/Counter-Claimant Panorama Tower Condominium Unit Owners’
Association’s Counter-Claim and Motion for Partial Summary Judgment on Their Third Claim for
Relief in Their Complaint for Declaratory Relief (“Motion”).

This Motion is made and based upon the pleadings and papers on file herein, the following
Memorandum of Points and Authorities in support thereof, the Affidavit of Peter C. Brown, Esq.,
and any and all evidence and/or testimony accepted by this Honorable Court at the time of the

hearing on this Motion.

Dated: March 20, 2017 BREMER WHYTE BROWN & O’MEARA LLP

Peter C. Brown, Esq.

Nevada State Bar No. 5887

Darlene M. Cartier, Esq.

Nevada State Bar No. 8775

Attorneys for Plaintiffs/Counter-Defendants,
LAURENT HALLIER; PANORAMA
TOWERS I, LLC; PANORAMA

TOWERS I MEZZ, LLC; and M.J. DEAN
CONSTRUCTION, INC.

By:

AA0298

HAL287\55 1\PLD\Clients' MSJ Counterclaim\MS] HOA Counterclaim.docx




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

BREMER WHYTE BROWN &
O'MEARA LLP
1180 N, Town Cenlor Drive
Suite 250
Las Vegas, NV 88144
(702) 258-6B65

NOTICE OF MOTION

TO: ALL INTERESTED PARTIES AND THEIR RESPECTIVE COUNSEL:

YOU AND EACH OF YOU WILL PLEASE TAKE NOTICE that
PLAINTIFFS/COUNTER-DEFENDANTS LAURENT HALLIER’S, PANORAMA TOWERS I,
LLC’S, PANORAMA TOWERS I MEZZ, LLC’S, AND M.J. DEAN CONSTRUCTION, INC.’S
MOTION FOR SUMMARY JUDGMENT ON DEFENDANT/COUNTER-CLAIMANT
PANORAMA TOWER CONDOMINIUM UNIT OWNERS’  ASSOCIATION’S
COUNTERCLAIM AND PLAINTIFFS/COUNTER-DEFENDANTS LAURENT HALLIER’S,
PANORAMA TOWERS I, LLC’S, PANORAMA TOWERS [ MEZZ, LLC’S AND M.J. DEAN
CONSTRUCTION, INC.’S MOTION FOR PARTIAL SUMMARY JUDGMENT ON THEIR
THIRD CLAIM FOR RELIEF IN THEIR COMPLAINT FOR DECLARATORY RELIEF, will

come on for hearing before the above-entitled Court on the 29 day of April , 2017 at
10:30

a.m., or as soon thereafter as counsel may be heard.
Dated: March 20, 2017 BREMER WHYTE BROWN & O’MEARA LLP

[ nkryg } \( (st _«_
By: '

Peter C. Brown, Esq.

Nevada State Bar No. 5887

Darlene M. Cartier, Esq.

Nevada State Bar No. 8775

Attorneys for Plaintiffs/Counter-Defendants,
LAURENT HALLIER; PANORAMA
TOWERS I, LLC; PANORAMA

TOWERS I MEZZ, LLC; and M.J. DEAN
CONSTRUCTION, INC.
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BREMER WHYTE BROWN &
OMEARA LLP
1160 M. Town Cenler Drve
Suite 250
Las Vegas, NV 88144
(702) 258-8685

AFFIDAVIT OF PETER C. BROWN, ESQ. IN SUPPORT OF
PLAINTIFFS/COUNTER-DEFENDANTS LAURENT HALLIER’S, PANORAMA
TOWERS I, LLC’S, PANORAMA TOWERS I MEZZ, LLC’S AND M.J. DEAN
CONSTRUCTION, INC.’S MOTION FOR SUMMARY JUDGMENT O
DEFENDANT/COUNTER-CLAIMANT PANORAMA TOWER CONDOMINIUM UNIT
OWNERS’ ASSOCIATION’S COUNTERCLAIM AND
PLAINTIFFS/COUNTER-DEFENDANTS LAURENT HALLIER’S, PANORAMA
TOWERS I, LLC’S, PANORAMA TOWERS I MEZZ, LLC’S AND M.J. DEAN
CONSTRUCTION, INC.’S MOTION FOR PARTIAL SUMMARY JUDGMENT ON
THEIR THIRD CLAIM FOR RELIEF IN THEIR COMPLAINT FOR DECLARATORY
RELIEF

oL,

STATE OF NEVADA )
COUNTY OF CLARK 3 »

I, PETER C. BROWN, ESQ., being first duly sworn, deposes and states:

1. I am a Partner at the law firm of Bremer, Whyte, Brown & O’Meara, LLP, and [ am
in good standing and licensed to practice law in the State of Nevada.

2. Bremer, Whyte, Brown & O’Meara LLP, is counsel for Plaintiffs/Counter-
Defendants Laurent Hallier, Panorama Towers I, LLC, Panorama Towers I Mezz, LLC and M.J.
Dean Construction, Inc. in the above captioned-matter.

3. I have personal knowledge of the facts set forth herein, and if called to testify, 1
could competently do so.

4. This Affidavit is submitted pursuant to EDCR 2.21, in support of Plaintiffs/Counter-
Defendants Laurent Hallier’s, Panorama Towers I, LLC’s, Panorama Towers I Mezz, LLC’s and
M.J. Dean Construction, Inc. Motion for Summary Judgment on Defendant/Counter-Claimant
Panorama Tower Condominium Unit Owners’ Association’s Counter-Claim and
Plaintiffs/Counter-Defendants Laurent Hallier’s, Panorama Towers I, LLC’s, Panorama Towers I
Mezz, LLC’s and M.J. Dean Construction, Inc. Motion for Partial Summary Judgment on Their
Third Claim for Relief in Their Complaint for Declaratory Relief (“Motion”).

5. On or about February 24, 2016, the Defendant/Counter-Claimant, Panorama Tower
Condominium Unit Owners’ Association (hereinafter “Association”), through its counsel,
separately served Laurent Hallier (the principal of Panorama Towers I, LLC), M.J. Dean

Construction, Inc. (“M.J. Dean”) and others, with a “Notice to Contractor Pursuant to Nevada

AAQ0300

HAL287\55 1\PLD\Clients' MSJ Counterclaim\MSJ HOA Counterclaim.docx




BREMER WHYTE BROWN &

O'MEARA LLP

1160 N. Town Centar Drive

Suite 250

e N L s - O VL N S |

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Las Vegas, NV 88144

{702) 258-6685

Revised Statutes, Section 40.645” (“Chapter 40 Notice”). Other than the addressee’s name, the
Chapter 40 Notices served on Mr. Hallier and M.J. Dean are the same.

6. Attached as Exhibit “1” is a true and correct copy of the Association’s Chapter 40
Notice dated February 24, 2016.

7. The Association’s Chapter 40 Notice alleges defects and damages involving: (1)
residential tower windows; (2) residential tower fire blocking; (3) mechanical room piping; and (4)
sewer piping.

8. On or about March 24, 2016, Builders, via their experts, visually inspected the
defects alleged in the Association’s Chapter 40 Notice.

9, During Builders’ March 24, 2016, inspection, Builders observed that work was
being performed on the windows in Unit 300, and that the windows had been removed and
replaced prior to Builders’ inspection. The Association did not provide notice to Builders of the
allegedly defective windows in Unit 300 prior to the removal and replacement of the windows,
including but not limited to, a Chapter 40 Notice.

10.  During Builders’ March 24, 2016, inspection, Builders also observed that the
majority of the allegedly defective (i.e. corroded) mechanical room piping had been removed and
replaced prior to Builders® inspection. The Association did not provide notice to Builders of the
allegedly defective mechanical room piping prior to the removal and replacement of the piping,
including, but not limited to, a Chapter 40 Notice.

11. During Builders’ March 24, 2016, inspection, Builders also became aware that the
allegedly defective sewer piping had also been repaired prior to Builders’ inspection. The
Association did not provide notice to Builders of the allegedly defective sewer piping prior to this
repair work being performed, including, but not limited to, a Chapter 40 Notice.

12.  On March 29, 2016, Builders sent correspondence to the Association (via its
counsel) requesting information and documents relating to (1) the sewer line defect allegations
identified in the Association’s Chapter 40 Notice, including the date of occurrence and date of
repair of the alleged defects, and requesting the current location of any sewer line materials that
were removed and replaced as part of the Association’s repair; and (2) the mechanical room piping

5
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defect allegations identified in the Association’s Chapter 40 Notice, including the date when the
allegedly corroded pipes were replaced, the date the repair work was performed, the identity of the
contractor(s) who performed the repair work, and also requesting the Association confirm where
and whether the removed mechanical room pipe materials have been stored for safekeeping. The
Association did not respond to Builders’ March 29, 2016 correspondence.

13.  Attached as Exhibit 2” is a true and correct copy of Builders’ March 29, 2016
correspondence to the Association.

14.  On April 29, 2016, Builders sent follow up correspondence to the Association (via
its counsel) again requesting the Association promptly provide information and documents
requested in Builders® March 29, 2016 correspondence. Builders requested a response from the
Association no later than May 3, 2016. However, the Association did not respond to Builders’
April 29, 2016 correspondence.

15.  Attached as Exhibit “3” is a true and correct copy of Builders’ April 29, 2016
correspondence to the Association.

16.  On May 24, 2016, Builders served the Association with Builders’ Response to the
Associatidn’s Chapter 40 Notice.

17.  On September 26, 2016, Builders and the Association participated in a pre-litigation
mediation regarding the claims and defects included in the Association’s Chapter 40 Notice, as
required by NRS 40.680, but were unable to reach a resolution. As a result, the mandatory pre-
litigation process concluded.

18. On February 24, 2015, the Nevada Legislature enacted the Homeowner Protection
Act of 2015 (aka Assembly Bill 125) (hereinafter referred to as “AB 1257).

e
111/
11/
/17
1
/117

AAQ0302

HA1287\55 I\PLD\Clients' MSJ Counterclaim\MSJ HOA Counterclaim,docx




1 19.  Attached as Exhibit “4” is a true and correct copy of AB 125.

Further, Affiant sayeth naught.

S W N

SUBQ‘S'_CIRIBED and SWORN to before me
this 1it/1day of March, 2017.

O A L bl

Notary Public in and for
County of Clark, State of Nevada

O =1 N L

10 MEMORANDUM OF POINTS AND AUTHORITIES

111 INTRODUCTION

12 This case involves alleged construction defects at two towers in the Panorama Towers
13 | Condominiums project, located at 4525 Dean Martin Drive, Las Vegas, Nevada (“Tower I”) and
14 | 4575 Dean Martin Drive, Las Vegas, Nevada (“Tower II”) (hereinafter together referred to as “the
15 [Project™). Tower I consists of 33 floors, 308 units, 10 townhomes, 6 lofts, retail space, pool, and a
16 | 5-level parking garage. Tower II consists of 34 floors, 308 units, 10 townhomes, 6 lofts, retail
17 | space, pool, and 5-level parking garage. Plaintiffs, Laurent Hallier and Panorama Towers I; LG
18 || (hereinafter together referred to as “Developer”), were the owner and developer entities for the
19 | Project, and Plaintiff M.J. Dean Construction, Inc. (“M.J. Dean”) was the Project’s general
20 [ contractor. Laurent Hallier, Panorama Towers I, LLC and M.J. Dean shall hereinafter be
21 | collectively referred to as “Builders.”

22 As set forth in detail below, Defendant/Counter-Claimant Panorama Tower Condominium
23 | Unit Owners’ Association (“Association”) failed to comply with the express and mandatory
24 |l requirements of Chapter 40. As a result, Builders seek summary judgment against the Association
25 | as to the Association’s Counter-Claim and partial summary judgment as to Builders® Third Claim
26
27
28
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for Relief in their Complaint for Declaratory Relief.!
IL. PROCEDURAL HISTORY

A. The Association’s Chapter 40 Notice

On or about February 24, 2016, the Association, through its counsel, served Builders with a
“Notice to Contractor Pursuant to Nevada Revised Statutes, Section 40.645” (hereinafter “Chapter
40 Notice”). (Exhibit “1”). The Association’s Chapter 40 Notice alleges defects and damages
involving: (1) residential tower windows; (2) residential tower fire blocking; (3) mechanical room
piping; and (4) sewer piping.

On or about March 24, 2016, Builders attended a visual inspection of the alleged defects in
the Association’s Chapter 40 Notice. During the inspection Builders observed that work was being
performed on the windows in Unit 300, and that the windows had been removed and replaced prior
to Builders’ inspection. Builders also observed that the majority of thé allegedly defective (i.e.
corroded) mechanical room piping had been removed and replaced prior to Builders’ inspection. In
addition, Builders became aware that the allegedly defective sewer piping had also been repaired
prior to Builders® inspection. The Association did not provide any notice to Builders of the
allegedly defective windows in Unit 300, or of the allegedly defective mechanical room piping or
sewer piping prior to removing and replacing and/or repairing the windows and/or piping,
including, but not limited to, a Chapter 40 Notice.

On March 29, 2016, Builders sent correspondence to the Association requesting
information and documents relating to (1) the sewer line defect allegations identified in the
Association’s Chapter 40 Notice, including the date of occurrence and date of repair of the alleged
defects, and requesting the current location of any sewer line materilals that were removed and
replaced as part of the Association’s repair; and (2) the mechanical room piping Idefecl allegations

identified in the Association’s Chapter 40 Notice, including the date when the allegedly corroded

l By the filing of this Motion, Builders do not waive any of their rights to move for summary judgment regarding the
Association’s Chapter 40 Notice on other grounds, or regarding the Association’s standing to bring any of the claims

alleged in the Association’s Chapter 40 Notice.
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pipes were replaced, the date the repair work was performed, the identity of the contractor(s) who
performed the repair work, and also requesting the Association confirm whether and where the
removed mechanical room pipe materials have been stored for safekeeping. (Exhibit “2”). The
Association did not respond to Builders’ March 29, 2016 correspondence.

On April 29, 2016, Builders sent follow up correspondence to the Association again
requesting the Association promptly provide the information and documents requested in Builders’
March 29, 2016 correspondence. Builders requested a response from the Association by May 3,
2016. (Exhibit “3”). However, the Association did not respond to Builders’ April 29, 2016
correspondence.

On May 24, 2016, Builders served the Association with Builders’ Response to the
Association’s Chapter 40 Notice.> On September 26, 2016, Builders and the Association
participated in a pre-litigation mediation regarding the claims and defects included in Association’s
Chapter 40 Notice, as required by NRS 40.680, but were unable to reach a resolution. As a result,
the mandatory pre-litigation process concluded.

B. Builders’ Complaint for Declaratory Relief

On September 28, 2016, Builders filed a Complaint against the Association, asserting the
following claims for relief: (1) Declaratory Relief — Application of AB 125; (2) Declaratory Relief]
— Claim Preclusion; (3) Failure to Comply with NRS 40.600 et seq.; (4) Suppression of
Evidence/Spoliation; (5) Breach of Contract; (6) Declaratory Relief — Duty to Defend; and (7)
Declaratory Relief - Duty to Indemnify. In response, the Association filed the pending Motion to
Dismiss Builders’ Complaint. The Motion was heard on January 24, 2017, and the Court denied
the Association’s Motion.®

On March 1, 2017, the Association filed its Answer to Builders’ Complaint as well as a
Counter-Claim against Builders, and other named ‘“counter-defendants” as well as counter-

defendant ROES 1 through 1000, inclusive. At this time, other than Builders, none of the other

2 Builders’ Response to the Association’s Chapter 40 Notice is identified as “Intended for Mediation and Settlement
Purposes Only.” As a result, a copy of the Response has not been included as an Exhibit to Builders’ Motion.

3 The Order denying the Association’s Motion as well as the Notice of Entry of Order was filed on February 9, 2017.

9
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named counter-defendants have appeared in the case, and it is unknown to Builders whether any of

| the other named counter-defendants has been served with the Association’s Counter-Claim.

Prior to the hearing on the Association’s Motion to Dismiss, the parties stipulated to deem

the case complex and to appoint Floyd Hale as Special Master.* Discovery has not commenced

II1.

and no trial date has been set.

SUMMARY OF UNDISPUTED FACTS

The following facts relevant to this Motion are undisputed:

Fact

Source

Exhibit

On or about February 24, 2016, the
Association, through its counsel, served
Builders with a “Notice to Contractor
Pursuant to Nevada Revised Statutes,
Section 40.645” (hereinafter “Chapter
40 Notice™).

The Association’s
Chapter 40 Notice

Affidavit of Peter C.

Brown, Esq. § 5

Exhibit “1”

The Association’s Chapter 40 Notice
alleges defects and damages involving:
(1) residential tower windows, (2)
residential tower fire blocking; (3)
mechanical room piping; and (4) sewer
piping.

The Association’s
Chapter 40 Notice

Affidavit of Peter C.

Brown, Esq. § 5

Exhibit “1” p. 1-2

On March 24, 2016, Builders attended a
visual inspection of the alleged defects
in the Association’s Chapter 40 Notice.

Affidavit of Peter C.

Brown, Esq. 4 8

N/A

During Builders’ March 24, 2016,
inspection, Builders observed that work
was being performed on the windows in
Unit 300, and that the windows had
been removed and replaced prior to
Builders’ inspection. The Association
did not provide notice to Builders of the
allegedly defective windows specifically
in Unit 300 prior to the removal and
replacement of the windows including,
but not limited to. a Chapter 40 Notice.

Affidavit of Peter C.

Brown, Esq. 4 9

N/A

During Builders’ March 24, 2016,
inspection, Builders also observed that
the majority of the allegedly defective
(i.e. corroded) mechanical room piping
had been removed and replaced prior to
Builders’ inspection. The Association
did not provide notice to Builders of the
allegedly defective mechanical room
piping prior to the removal and

Affidavit of Peter C.

Brown, Esq. § 10

N/A

10
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Fict s Source

Exhibit

replacement of this piping including, but
not limited to. a Chapter 40 Notice.

6. | During Builders’ March 24, 2016,
inspection, Builders also became aware
that the allegedly defective sewer piping
had also been repaired prior to Builders’
inspection. The Association did not Affidavit of Peter C.
provide notice to Builders of the Brown, Esq. § 11
allegedly defective sewer piping prior to
this repair work being performed
including, but not limited to, a Chapter
40 Notice.

N/A

7. | On March 29, 2016, Builders sent
correspondence to the Association (via
its counsel) requesting information and
documents relating to (1) the sewer line
defect allegations identified in the
Association’s Chapter 40 Notice,
including the date of occurrence and
date of repair of the alleged defects, and
requesting the current location of any
sewer line materials that were removed
and replaced as part of the Association’s
repair; and (2) the mechanical room .

piping defect allegations identified in gfg\iiwégf I:Hcge,zr ¢
the Association’s Chapter 40 Notice, » 154
including the date when the allegedly
corroded pipes were replaced, the date
the repair work was performed, the
identity of the contractor(s) who
performed the repair work, and also
requesting the Association confirm
whether and where the removed
mechanical room pipe materials have
been stored for safekeeping. The
Association did not respond to Builders’
March 29, 2016 correspondence.

Exhibit “2”

8. | On April 29, 2016, Builders sent follow
up correspondence to the Association
(via its counsel) again requesting the
Association promptly provide
information and documents requested in S
Builders’ March 29, 2016 T
correspondence. Builders requested a » £54.
response from the Association no later
than May 3, 2016. However, the
Association did not respond to Builders’
April 29, 2016 correspondence.

Exhibit “3”

9. | On February 24, 2015, the Nevada .
Legislature enacted the Homeowner 4;%25 ;ef]ggn?;ﬁg? -
Protection Act of 2015 (aka Assembly

Bill 125) (hereinafter referred to as “AB éléﬂlg iary February 6,
125%),

Exhibit “4”

11
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IV. LEGAL STANDARD
Nevada Rule of Civil Procedure 56(c) provides in pertinent part that,
. . . judgment sought shall be rendered forthwith if the pleadings,
depositions, answers to interrogatories, and admissions on file,
together with the affidavits, if any, show that there is no genuine
issue as to any material fact and that the moving party is entitled to a
judgment as a matter of law.
Summary judgment is proper when, reviewing the evidence in the light most favorable to
the nonmoving party, there is no genuine issue of material fact and the moving party is entitled to

judgment as a matter of law. Wood v. Safeway, Inc., 121 Nev. 724, 728, 121 P.3d 1026, 1029

(2005).

Summary judgment is appropriate under NRCP 56 when the
pleadings, depositions, answers to interrogatories, admissions, and
affidavits, if any, that are properly before the court demonstrate that
no genuine issue of material fact exists, and the moving party is
entitled to judgment as a matter of law. The substantive law controls
which factual disputes are material and will preclude summary
judgment; other factual disputes are irrelevant. A factual dispute is
genuine when the evidence is such that a rational trier of fact could
~ return a verdict for the nonmoving party.

Id. at 1031 (internal citations omitted).
A party opposing summary judgment must set forth facts demonstrating the existence of a

genuine issue for the Court or have summary judgment entered against it. Bulbman, Inc. v. Nevada

Bell, 108 Nev. 105, 110 (1992); Collins v. Union Fed. Savings & Loan, 99 Nev. 284, 294, 662 P.2d

610, 617 (1983). In addition, a party opposing summary judgment cannot simply rest upon
allegations in the pleadings; rather, it must affirmatively set forth facts demonstrating the existence

of a material issue of fact. Garvey v. Clark County, 91 Nev. 127, 130, 532 P. 2d 269, 271 (1978);

Adamson v. Bowker, 85 Nev. 115, 118-20, 450 P. 2d 796, 799-800 (1969). By its very terms, the

summary judgment standard provides that the mere existence of some alleged factual dispute
between the parties will not defeat an otherwise properly supported motion for summary judgment.

Wood v. Safeway, Inc., 121 P.3d at 1030. Conclusory allegations are insufficient to satisfy such a

burden. The non-moving party must produce evidence to support its claim. Bird v. Casa Royale

West, 97 Nev. 67, 69-70, 624 P.2d 17 (1981).

12
AAQ0308

H:AL287\55 I\PLD\Clients' MSJ Counterclaim\MSJ] HOA Counterclaim.doex




BREMER WHYTE BROWN &

O'MEARA LLP

1160 N. Town Center Drive

Sulte 250

10
11
12
13
14
15
16
17
18
19
20
Zl
22
23
24
25
26
27
28

Las Vegas, NV 89144

(T0Z) 258-8665

V. LEGAL ARGUMENT
A. The Association Failed to Comply with NRS 40.645(2)(b)

On February 24, 2015, the Nevada Legislature enacted the Homeowner Protection Act of
2015 (aka Assembly Bill 125) (hereinafter referred to as “AB 125”). (Exhibit “4”). AB 125
resulted in significant changes to Chapter 40 including, but not limited to, the requirements for a
Chapter 40 Notice. Specifically, pursuant to NRS 40.645(2), as amended by AB 125, Section 8, a
claimant’s Chapter 40 Notice must:

(a) Include a statement that the notice is being given to satisfy
the requirements of this section;

(b) Identify in specific detail each defect, damage and injury
to each residence or appurtenance that is the subject of the claim,
including, without limitation, the exact location of each such
defect, damage and injury,

(c) Describe in reasonable detail the cause of the defects if the
cause is known and the nature and extent that is known of the
damage or injury resulting from the defects; and

(d) Include a signed statement, by each named owner of a
residence or appurtenance in the notice, that each such owner verifies
that each such defect, damage and injury specified in the notice exists
in the residence or appurtenance owned by him or her. If a notice is
sent on behalf of a homeowners’ association, the statement required
by this paragraph must be signed under penalty of perjury by a
member of the executive board or an officer of the homeowners’
association.

(Exhibit “4,” p. 11 — 12 (emphasis added).
Furthermore, pursuant to NRS 40.647(1) (as amended by Section 11 of AB 125) in addition
to allowing inspection of the alleged constructional defect, the claimant must
(b) Be present at an inspection conducted pursuant to NRS
40.6462 and identify the exact location of each alleged constructional
defect specified in the notice and, if the notice includes an expert
opinion concerning the alleged constructional defect, the expert, or a
representative of the expert who has knowledge of the alleged
constructional defect, must also be present at the inspection and
identify the exact location of each alleged constructional defect for
which the expert provided an opinion; ...
(Exhibit “4,” p. 15).
As discussed more fully below, the Association failed to comply with NRS 40.645(2)(b) in
that the Association’s Chapter 40 Notice does not identify in specific detail the alleged defect,

damage and injury to each residence or appurtenance that is the subject of the Association’s claim,

13
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including, without limitation the exact location of each such defect, damage and injury. The

Association also did not comply with NRS 40.6452(c) by failing to describe in reasonable detail the
nature and extent that is known of the alleged damage resulting from the alleged defects.
Finally, the Association also failed to comply with NRS 40.647(1)(b) by not being present or by
having its expert present during Builders’ March 24, 2016 visual inspection of the alleged defects.

1. Residential Tower Windows

The Association’s Chapter 40 Notice provides the following vague description of the
alleged window “defect and resulting damages™:

Windows: There are two tower structures in the Development
consisting of 616 residential condominium units located above
common areas and retail spaces below. The window assemblies were
defectively designed such that water entering the assemblies does not
have appropriate means of exiting the assemblies. There are no sill
plans, proper weepage components or other drainage provisions
designed to direct water from and through the window assemblies to
the exterior of the building.

This is a design deficiency that exists in all (100%) of the residential
tower assemblies.

As a consequence of this deficiency, water that should have drained
to the exterior of the building has been entering the metal framing
components of the exterior wall and floor assemblies, including the
curb wall that supports the windows, and is causing corrosion
damage to the metal parts and components within these assemblies.
Further, this damage to the metal components of the tower structures
presents an unreasonable risk of injury to a person or property
resulting from the degradation of these structural assemblies.
(Exhibit “1,” p. 1 - 2).

The Association’s Notice provides no specific details regarding the location of the alleged
defects, as required by NRS 40.645(2)(b), and gives only an overly-broad reference that the defect
exists in 100% of all the residential tower assemblies. The purpose of requiring a claimant to
provide specific details regarding an alleged defect is to allow a contractor to inspect the alleged
defect.  There are in excess of 9,500 windows in the two Towers, and these window and
assemblies are of various types, sizes and locations, and the lack of information in the

Association’s Chapter 40 Notice places an unreasonable burden on Builders to try to ascertain the

specific nature and location of the allegedly defective condition and resulting damages.

14
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Even as it relates to the repairs that have been performed to the windows in Unit 300, the
Association has failed to provide any information to Builders regarding the specific details of any
defects or the alleged damages. (Exhibit “2” and Exhibit “3”).

2, Residential Tower Fire Blocking

The Association’s Chapter 40 Notice describes the alleged fireblocking “defect and
resulting damages” as follows:

Fire Blocking: The plans call for fire blocking insulation, as
required by the building code, in the ledger shelf cavities and stecl
stud framing cavities at the exterior wall locations between
residential floors in the two tower structures. The purpose of this
insulation is to deter the spread of fire from one tower unit to the unit
above or below. However, the insulation was not installed as
required by the plans and the building code.

This installation deficiency exists in all (100%) of the residential
tower units, in which insulation was omitted either from the ledger
shelf cavity, from the steel stud framing cavity, or from both.

This deficiency presents an unreasonable risk of injury to a person or
property resulting from the spread of fire.

(Exhibit “1,” p. 2).(emphasis added).

Again, the Association fails to provide Builders with specific details regarding the location
of the alleged fire blocking defect or the resulting damages. The Association’s Chapter 40 Notice
states that insulation was omitted from either or both the ledger shelf cavity or the steel stud
framing cavity or both, yet the Association fails to identify even a single specific location where
this alleged condition occurred.

3 Mechanical Room Piping

The Association’s Chapter 40 Notice provides the following description of the alleged
mechanical room piping defect and resulting damages™:
Mechanical Room Piping: The piping in the two lower and two
upper mechanical rooms in the two tower structures has sustained
corrosion damage.
(Exhibit “1,” p. 2).(emphasis added).
The Association’s Chapter 40 Notice included a report from ATMG dated November 17,

2011 with respect to this allegation. Not only is the ATMG report dated more than 4 years prior to

15
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the date of the Association’s Chapter 40 Notice, it also fails to provide the requisite specific details
regarding the alleged defect and resulting damages. Instead the ATMG report contains ambiguous
references to “several dissimilar metal connections” that are allegedly accelerating the corrosion
attack, “numerous small fittings and valves” experiencing corrosion, “some welded joints of the
stainless steel piping” that exhibited leaks, and an alleged problem with “mixed bolting in several
flanged connections. (Exhibit “1,” p. 9 - 11).

While the ATMG report provides some photos, in some cases Builders are forced to speculate
what is being depicted in the photo. For example, the ATGM report is calling for replacement of
valves at the Zone 2 Hot Water Tank, and references photos number 21 and 22 (Exhibit “1”, p. 16).
However, photos number 21 and 22 do not provide any specific detail as to what is allegedly
defective or any resulting damages. (Exhibit “1”, p. 47). In addition, there are a number of
units/areas for which the ATGM report is recommending replacement but for which there are no
reference photos whatsoever. (Exhibit “1”, p. 17). It is the Association’s statutory obligation to
provide specific detail in its Chapter 40 Notice such that Builders can determine what is being
alleged. Here, the Association’s Chapter 40 Notice requires Builders to speculate what is allegedly
defective and damaged. In addition, despite Builders requests, the Association has failed to provide
any information regarding this alleged defect and the repairs performed by the Association prior to
issuing its Chapter 40 Notice. (Exhibit “2” and Exhibit “3”).

4. Sewer Problem

The Association’s Chapter 40 Notice provides the following ambiguous description of the
alleged sewer “defect and resulting damages™:

Sewer Problems: The main sewer line connecting the Development
to the city sewer system ruptured due to installation error during
construction, causing physical damage to adjacent common areas.
This deficiency has been repaired. In addition to causing damage,
the defective installation presented an unreasonable risk of injury to a
person or property resulting from the disbursement of unsanitary
matter.

(Exhibit “1,” p. 2).
The Association acknowledges in its Chapter Notice that this alleged defect has been
repaired. However, despite Builders’ requests, the Association has failed to provide any

16
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information regarding the date when the alleged sewer line issue occurred or when it was repaired,
(Exhibit “2” and Exhibit “3”). More importantly, the Association failed to identify in its Chapter
40 Notice the “physical damage to the adjacent common areas” purportedly caused by this alleged
defect. Given that the Association’s Chapter 40 Notice states “[t]his deficiency has been repaired,”
the Association was in possession of this information at the time it served its Notice.

Finally, neither an Association representative nor any expert was present at Builders’ March
24, 2016 inspections to identify the exact location of each alleged defect specified in the
Association’s Chapter 40 Notice as required by NRS 40.647(1)(b) (as amended by Section 11 of
AB 125). (Exhibit “4,” p. 15). Thus, not only are Builders faced with a Chapter 40 Notice that
fails to provide the required specific details and damages, Builders were unable to obtain any of
this information from the Association or its expert(s) during Builders’ visual inspection.

The Association has failed to provide a Chapter 40 Notice that complies with NRS
40.645(2)(b) and also failed to comply with NRS 40.647(1)(b), both of which are mandatory in
order to pursue a construction defect claim against Builders. As a result, Builders are entitled to
summary judgment on the Association’s Counter-claim, as well as Builders’ Third Claim for Relief

in its Complaint for Declaratory Relief.

B. The Association Denied Builders Their Rights Under Chapter 40 by Failing to
Provide a Notice Prior to Performing Repairs

Even if this Court disagrees with Builders and finds the Association met the requirements
for its Chapter 40 Notice, Builders are still entitled to summary judgment on the basis that the
Association failed to provide any notice prior to performing repairs to the windows in Unit 300 as
well as to the mechanical room piping and sewer line.

NRS 40.600 et seq. was intended to resolve construction defect claims between
homeowners and contractors both by allowing a contractor the opportunity to insbect and repair an
alleged defect, and by providing a remedy for homeowners if a contractor is unresponsive or

refuses to repair an alleged defect. See ANSE, Inc. v. District Court, 124 Nev. Adv. Op 24, 192

P.3d 738 (2009). See also D.R. Horton v. Dist. Ct. 123 Nev. 438, 168 P.3d 731 (2007).

As discussed above, the Association failed to provide notice to Builders prior to performing
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