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(a) Must state whether the contractor, subcontractor, supplier
or design professional has elected to repair the defect or cause
the defect to be repaired. If an election to repair is included in the
response and the repair will cause the claimant to move from the
claimant’s home during the repair, the election must also include
monetary compensation in an amount reasonably necessary for
temporary housing or for storage of household items, or for both, if
necessary.

(b) May include a proposal for monetary compensation, which
may include contribution from a subcontractor, supplier or design
professional.

{c) May disclaim liability for the constructional defect and state
the reasons for such a disclaimer.

3. Ifthe claimant is a homeowners’ association, the association
shall send a copy of the response to each member of the association
not later than 30 days after receiving the response.

4, If the contractor, subcontractor, supplier or design
professional has elected not o repair the constructional defect, the
claimant or contractor may bring a cause of action for the
constructional defect or amend a complaint to add a cause of action
for the constructional defect.

5. If the contractor, subcontractor, supplier or design
professional has elected to repair the constructional defect, the
claimant must provide the contractor, subcontractor, supplier or
design professional with a reasonable opportunity to repair the
constructional defect.

Sec. 13. NRS 40.648 is hereby amended to read as follows:

40.648 1. If the response provided pursuant to NRS 40.6472
includes an election to repair the constructional defect:

(a) The repairs may be performed by the contragtor,
subcontractor, supplier or design professional, if such person is
properly licensed, bonded and insured to perform the repairs and, if
such person is not, the repairs may be performed by another person
who meets those qualifications.

(b) The repairs must be performed:

(1) On reasonable dates and at reasonable times agreed to in
advance with the claimant;
 (2) In compliance with any applicable building code and in a
good and workmanlike manner in accordance with the generally
accepted standard of care in the industry for that type of repair; and
(3} In a manner which will not increase the cost of
maintaining the residence or appurtenance than otherwise would
have been required if the residence or appurtenance had been
constructed without the constructional defect, unless the contractor

IR
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and the claimant agree in writing that the contractor will compensate
the claimant for the increased cost incurred as a result of the repair.

(c) Any part of the residence or appurtenance that is not
defective but which must be removed to correct the constructional
defect must be replaced.

(d) The contractor, subcontractor, supplier or design
professional shall prevent, remove and indemnify the claimant
against any mechanics’ liens and materialmen’s liens.

2. Unless the claimant and the contractor, subcontractor,
supplier or design professional agree to extend the time for repairs,
the repairs must be completed:
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sontractor-provides—s-diselostre—of-the-noties—to~the-unpamed

awpas-toawhon-thesotics-apphios-parsuant-to- MREAG645%
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24 (-1 the—notiee—was--feb-sept-prrstant-te-subsection—d—of
25 NES4645:

26 {33} Not later than 105 days after the date on which the
27 notice of the constructional defect was received by the contractor,
28 subcontractor, supplier or design professional if the notice of a
29 constructional defect was received from four or fewer owners; or

30 {294 (b) Not later than 150 days after the date on which the
3] notice of the constructional defect was received by the contractor,

32 subcontractor, supplier or design professional if the notice was
33 received from five or more owners or from a representative of a
34 homeowners’ association.

35 3. If repairs reasonably cannot be completed within the time set
36 forth in subsection 2, the claimant and the contractor, subcontractor,
37 supplier or design professional shall agree to a reasonable time
38 within which to complete the repair. If the claimant and contractor,
39 subcontractor, supplier or design professional cannot agree on such
40 atime, any of them may petition the court to establish a reasonable
41 time for completing the repair.

42 4. Any election to repair made pursuant to NRS 40.6472 may
43 not be made conditional upon a release of liability.

44 5. Not later than 30 days after the repairs are completed, the
45 contractor, subcontractor, supplier or design professional who

g T
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repaired or caused the repair of a constructional defect shall provide
the claimant with a written statement describing the nature and
extent of the repair, the method used to repair the constructional
defect and the extent of any materials or parts that were replaced
during the repair. _

Sec. 14. NRS 40.650 is hereby amended to read as follows:

40.650 1. If a claimant unreasonably rejects a reasonable
written offer of settlement made as part of a response pursuant to
paragraph (b} of subsection 2 of NRS 406472 and thereafter
commences an action governed by NRS 40.600 to 40.695, inclusive,
and sections 2 and 3 of this act, the court in which the action is
commenced may:

{2) Deny the claimant’s attorney’s fees and costs; and

(b) Award attorney’s fees and costs to the contractor.
w Any sums paid under a homeowner’s warranty, other than sums
paid in satisfaction of claims that are collateral to any coverage
issued to or by the contractor, must be deducted from any recovery.

2. If a contractor, subcontractor, supplier or design professional
fails to:

(a) Comply with the provisions of NRS 40.6472;

(b) Make an offer of setilement;

(c) Make a good faith response to the claim asserting no
liability;

(d) Agree to a mediator or accept the appointment of a mediator

pursuant to NRS 40.680; or

(e) Participate in mediation,

“w the limitations on damages and defenses to liability provided in

NRS 40.600 to 40.695, inclusive, and sections 2 and 3 of this act
do not apply and the claimant may commence an action or amend a
complaint to add a cause of action for a constructional defect
without satisfying any other requirement of NRS 40.600 to 40.695,
inclusive &4, and sections 2 and 3 of this act.

3. If a residence or appurtenance that is the subject of the claim
is covered by a homeowner’s warranty that is purchased by or on
behalf of a claimant pursuant to NRS 690B.100 to 690B.180,
inclusive {e-a-elaimant-shall-diligenthepussue-a-clebm-anderthe
gpontrget:t s

(a) A claimant may not send a notice pursuant to NRS 40.645
or pursue a claim pursuant to NRS 40.600 to 40.693, inclusive,
and sections 2 and 3 of this act unless the claimant has first
submitted a claim under the homeowner’s warranfy and the
insurer has denied the claim.

(b) A claimant may include in a notice given pursuant to NRS
40.645 only claims for the constructional defects that were denied

- T
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(¢) If coverage under a homeowner’s warranty is denied by an
insurer in bad faith, the homeowner and the contractor,
subcontractor, supplier or design professional have a right of action
for the sums that would have been paid if coverage had been
provided, plus reasonable attorney’s fees and costs,

(d) Statutes of limitation or repose applicable to a claim based
on a constructional defect goversted by NRS 40.600 to 40.695,
inclusive, and sections 2 and 3 of this act are tolled from the time
notice of the cluim under the homeowner’s warranty is submitied
to the insurer until 30 days after the insurer rejects the claim, in
whole or In pari, in writing.

4. Nothing in this section prohibits an offer of judgment
pursuant to Rule 68 of the Nevada Rules of Civil Procedure or NRS
17.115 {ifthe-offerefjudgment-inchudes-all-damages-to-whish-the
clatmant-fs-entitledpursuant-to-NIS-40.635. or section 3 of this
act.

Sec. 15, NRS 40.655 is hereby amended to read as follows:

40.655 1. Except as otherwise provided in NRS 40.650, in a
claim governed by NRS 40.600 to 40.695, inclusive, end sections 2
and 3 of this act, the claimant may recover only the following
damages to the extent proximately caused by a constructional
defect:

() PApyreasonabloatomesis-tenss
——b}} The reasonable cost of any repairs already made that were
necessary and of any repairs yet to be made that are necessary to
cure any constructional defect that the contractor failed to cure and
the reasonable expenses of temporary housing reasonably necessary
during the repair; '

{eX () The reduction in market value of the residence or
accessory structure, if any, to the extent the reduction is because of
structural failure;

Wi (¢) The loss of the use of all or any part of the residence;

{{e)} (d) The reasonable value of any other property damaged
by the constructional defect;

O fe) Any additional costs reasonably incurred by the
claimant {:} for constructional defects proven by the cluimant,
including, but not limited to, any costs and fees incurred for the
retention of experts to:

(1) Ascertain the nature and extent of the constructional
defects;
(2) Evaluate appropriate corrective measures to estimate the
value of loss of use; and _
(3) Estimate the value of loss of use, the cost of temporary
housing and the reduction of market value of the residence; and
fedl (O Any interest provided by statute.

o
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2. Fihe-smoustobany-stomeys-foes-awardedprapsuant-to-this
secton-must-be-apprsved-by-the sk
3 If a contractor complies with the provisions of NRS 40,600
to 40.693, inclusive, and sections 2 and 3 of this act, the claimant
may not recover from the contractor, as a result of the constructional
defect, fwviling} any damages other than flat-wwhish-is-provided]
damages autherized pursuant to NRS 40.600 to 40.695, inclusive |
—44 | and sections 2 and 3 of this act.

3. This section must not be construed as impairing any
contractual rights between a contractor and a subcontractor, supplier
or design professional.

154 4. As used in this section, “stuctural failure” means
vhysical damage to the load-bearing portion of a residence or
appurtenance caused by a failure of the load-bearing portion of the
residence or appurtenance. '

Sec. 16, NRS 40.695 is hereby amended to read as follows:

40.695 1. Except as otherwise provided in {subsestient
subsections 2 &} and 3, statutes of limitation or repose applicable to
a claim based on a constructional defect governed by NRS 40.600 to
40,695, inclusive, and sections 2 and 3 of this act are tolled from
the time notice of the claim is given, until {38 the earlier of:

(a) One year dfter novice of the claim is given; or

(b) Thirsy days after mediation is concluded or waived in
writing pursuant to NRS 40.680.

2. Statutes of limitation and repose may be tolled ander this
section for a period longer than 1 year after notice of the claim is
given only if. in an action for a constructional defect browght by a
claimant after the applicable statute of limitation or repose has
expired, the claimant demonstrates to the salisfaction of the court
that good cause exists to tll the statutes of fimitation and repose
snder this section for a longer period.

3. Tolling under this section applies to a third party regardless.
of whether the party is required to appear in the proceeding,

See. 17. NRS 11.202 is hereby amended to read as follows:

11.202 1. }4n) Ne action may be commenced against the
owner, occupier or any person performing or furnishing the design,
planning, supervision or observation of construction, or the
construction of an improvement 1o real property fut-as-tinef more
than 6 years after the substantial completion of sych an
improvement, for the recovery of damages for;

(a) Any deficiency in the design, planning, supervision op
observation of construction or the construction of such an
improvement ; Porhichs-do-theresutt-of his-or heewiitish-miseanduet
seaviieh-he-veshe-faududontiyconsealedst

L
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(b} Injury to real or personal property caused by any such
deficiency; or

(c) Injury to or the wrongful death of a person caused by any
such deficiency.

2. The provisions of this section do not apply fsj :

(a) To u claim for indemnity or coniribution.

(b} In an action brought against:

Hadl (1) The owner or keeper of any hotel, inn, motel, motor
court, boardinghouse or lodging house in this State on account of his
or her liability as an innkeeper.

{53 (2) Any person on account of a defect in a product,

Sec. 18. NRS 11.2055 is hereby amended to read as follows:

11.2055 1. Except as otherwise provided in subsection 2, for
the purposes of rhis section and NRS 11.202 , o206,
inclusived the date of substantial completion of an improvement to
real property shall be deemed to be the date on which:

(@) The final building inspection of the improvement is
conducted;

(b) A notice of completion is issued for the improvement; or

(c) A certificate of occupancy is issued for the improvement,

w whichever occurs later.

2. If none of the events described in subsection 1 occurs, the
date of substantial completion of an improvement to real property
must be determined by the rules of the common law.

Sec. 19, NRS 113.135 is hereby ameénded to read as follows:

113.135 1. Upon signing a sales agreement with the initial
purchaser of residential property that was not occupied by the
purchaser for more than 120 days after substantial completion of the
construction of the residential property, the seller shall:

(a) Provide to the initial purchaser a copy of NRS 11.202 e
ShnliG-inchisived , 14,2055 and 40.600 to 40.695, inclusive ki,
and sections 2 and 3 of this act;

(b) Notify the initial purchaser of any soil report prepared for the
residential property or for the subdivision in which the residential
property is located; and

{¢) If requested in writing by the initial purchaser not later than
§ days after signing the sales agreement, provide to the purchaser
without cost each report described in paragraph (b) not later than 5
days after the seller receives the written request.

2. Not later than 20 days after receipt of all reports pursuant to
paragraph (c) of subsection 1, the initial purchaser may rescind the
sales agreement. '

3. The initial purchaser may waive his or her right to rescind
the sales agreement pursuant to subsection 2. Such a waiver is

i IR
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effective only if it is made in a written document that is signed by
the purchaser.

Sec. 20. NRS 116.3102 is hereby amended to read as follows:

116.3102 1. Except as otherwise provided in this chapter, and
subject to the provisions of the declaration, the association:

{a) Shall adopt and, except as otherwise provided in the bylaws,
may amend bylaws and may adopt and amend rules and regulations.

(b) Shall adopt and may amend budgets in accordance with the
requirements set forth in NRS 116.31151, may collect assessments
for common expenses from the units’ owners and may invest funds
of the association in accordance with the requirements set forth in
NRS 116.311395,

(¢) May hire and discharge managing agents and other
employees, agents and independent contractors.

(d) May institute, defend or intervene in litigation or in
arbitration, mediation or administrative proceedings in its own name
on behalf of itself or two or more units’ owners on matiers affecting
the common-interest community. The asseciation may not institute,
defend or intervene in litigation or in arbitration, mediation or
administrative proceedings in ity own name on belralf of itself or
units’ owners with respect to an action for a constructional defect
pursuant to NRS 40.600 to 40.695, inclusive, and sections 2 and 3
of this act unless the action pertains exclusively to common
elements.

(¢) May make contracts and incur lisbilities. Any contract
between the association and a private entity for the furnishing of
goods or services must not include a pravision granting the private
entity the right of first refusal with respect to extension or renewal
of the coniract.

(f) May regulate the use, maintenance, repair, replacement and
modification of common slements.

(g) May causc additional improvements to be made as a part of
the common elements.

(h) May acquire, hold, encumber and convey in its own name
any right, title or interest to real estate or personal property, but;

(1) Common elements in a condominium or planned
community may he conveyed or subjected to a security interest only
pursuant to NRS 116.3112; and

(2) Part of a caoperative may be conveyed, or all or part of a
cooperative may be subjected to a security interest, only pursuant to
NRS 116.3112. '

(i) May grant casements, leases, licenses and concessions
through ar over the common elements, _

(j) May impose and receive any payments, fees or charges for
the use, rental or operation of the common elements, other than

T
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EH WKLUG SDUW\ :H PLJKW ZDQW WR WDON DERXV
EHFDXVH LW ZDV D OLWWOH FRQIXVLQJ WR PH $Q
OLWWOH FRQIXVLQJ EHEDXVH 0U %URZQ LV XVXDO
<RX JX\V DUH RQ WKH ' VLGH RI WKH 9 ZKLFK LV DO
ZKHQHYHU ZH KDG WKH FRXQWHU GHIHQGDQWYV ZKH
WKLUG SDUW\ GHIHQGDQWYV

05 /<1&+ <RXU +RQRU LW LV VR FRQIXVLQ
GHIHQGDQWY WR >LQGHFLSKHUDEOH®@ WKH FOHUN|
RI VXEFRQWUDFWRUV %XW WKDW KDSSHQHG DQG
WR 3HWHU DQG VHH LI ZH FRXOG MXVW FKDQJH WK

7+( &2857 2ND\ :H PLJKW ZDQW WR FRQVLGQ

05 /<1&+ )JRU VXUH :H ZLOO

7+( &2857 2ND\ %XW ILUVW , QHHG WR KHD
MXGJPHQW

05 %52:1 7KDQN \RX <RXU +RQRU 3HWHU
PRYLQJ SDUWLHV ZKR , ZLOO UHIHU WR FROOHFWL)
KHDULQJ RQ WKLV PRWLRQ

<RXU +RQRU HYHU\RQH KDV D IDYRULWH W
ZKDW \RXUV LV IRU PH LWuV WR DQG WKDW
MXVW OHIW JUDGXDWH VFKRRO LQ 8& 6DQ 'LHJR Z}
DFWRUV WKHUH LW ZDV H[FLWLQJ , GRQUW NQRZ

ZDbV D JULWWLHU OHWuV VD\ PRUH LQ P\ UHFROOH
DOLYH EHFDXVH \RX ZHUH y JRW XS HYHU\ PRUQLQ,
GD\ $QG IRU PH , DOzZD\V WKLQN EDFN DQG VDLG
OLIH %XW <RXU +RQRU ZH KDYH WR PRYH IRUZDI
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, NQRZ ZKHQ , JR EDFN WR 1HZ <RUN &LW\ LWuV QR
DUHD FKDQJHV UXOHV FKDQJH ODZV FKDQJH 6RF
ZLIH DQG , VDLG v1HZ <RUN ZLOO QHYHU EH WKH V
%HFDXVH ,uP VWDQGLQJ RXWVLGH RI D &DOLIRUQL
,WuV QRW WKH VDPH , FDQuW JR EDFN

'K\ GR , VD\ WKLV <RXU +RQRU" %HFDXVH
WKH SDVW :KHQ \RX ORRN DW WKHLU RSSRVLWLR(
FDVHV WKDW UXQ IURP D FDVH WKDW SUHGDWH
LQYROYHV QRWLFH SOHDGLQJ QRW &KDSWHU QR
RSLQLROVRQ@ WKH\ FLWH WRUNMH/GHRWLRQ WK
XSRQ D UHDVRQDEOH VWDQGDUG WKDW QR ORQJHU
$% FKDQJHG WKDW IURP UHDVRQDEOH WR VSHFL
IURP WKURXJK QRQH RI ZKLFK DUH &' FDVHYV
IRU WKH DUJXPHQW WKDW WKH\ VWDQG IRU WKH S
RI WKH VWDWXWH LV DOO WKDWuV UHDOO\ UHTXLU
UHTXLUHG E\ $%

7KH RQH FDVH WKDWHWWBIZENWK MRDJIDLQ |
SULRU WR $% WKH\ FLWH WR WKDW IRU WKH SUR
PRWLRQ LV SURSRVLQJ LV DQ DEVXUG UHVXOW EHF
XQEHOLHYDEOH DPRXQW RI FRVWO\ LQYHVWLJDWLH
%XWMVWSDWNIDPRXV IURP P\ SHUVSHFWLYH DV D GH
FRQVWUXFWLRQ GHIHFW LV IRU ZKDW LW VD\V LV W
WKHQ WKH &RXUW LV QRW WR UHDG EH\RQG WKDW
ODWHU WKDW VWDWXWH LV FOHDU LW LV QRW XQ
&KDSWHU ZLWK UHJDUG WR ZKDW DUH UHTXLUHP
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WKLV &RXUW WR DOORZ WKHP WR UHO\ XSRQ ZKDW
Rl &KDSWHU W ZRXOG KDYH DOORZHG WKHP WH
WKH\ SURYLGHG LQ WKLV SDUWLFXODU FDVH W Z
HIWUDSRODWHG HYLGHQFH IRU WKH QRWLFH %XW
Rl &KDSWHU ZDV WDNHQ RXW E\ $% 7TKH\ ZDQV
RSSRVHG WR VSHFLILF DQG H[DFW ZKLFK LV ZKDW

1RZ ZHuYH FRXFKHG RXU PRWLRQ LQ WZR |
D PRWLRQ IRU VXPPDU\ MXGJPHQW RQ WKH HQWLUH
GLVPLVVHG DQG WKHQ DOVR LI WKH &RXUW LV QRW
ORRN DW VHFWLRQV RI ZKDW WKH\uYH UDLVHG LQ
DQRG WR JUDQW VXPPDU\ MXGJPHQW ZLWK UHJDUG
GHFODUDWRU\ UHOLHI IRU IDLOXUH WR FRPSO\ ZLW
WKH PRYLQJ SDSHUV VHW IRUWK |, ZDQW WR VWDU
ZKLFK DUH LQ WKH VHFRQG VHFWLRQ RI RXU PRWLH
IDFWV 7KH ILUVW XQGLVSXWHG PDWHULDO IDFW V
y RU UHIHUHQFHYV WKH WRZHU ZLQGRZV ZLWK DO
FRPSRQHQWYV FRUURGHG PHFKDQLFDO URRP SLSLQ
XQGLVSXWHG WKDW P\ FOLHQW GLG QRW UHFHLYH
WKH UHSDLUV EHLQJ SHUIRUPHG WR 8QLW LWuV
UHFHLYH DQ\ QRWLFH RI WKH UHPRYDO DQG UHSOD
PHFKDQLFDO SLSLQJ FODLP WKDW DUH DOOHJHG W
P\ FOLHQW GLG QRW UHFHLYH QRWLFH RI WKH UHP
GHIHFWLYH VHZHU FRPSRQHQWYVY W LV DOVR XQG
RFFDVLRQV P\ RIILFH RQ EHKDOI RI P\ FOLHQWYV VH
DVNLQJ IRU FODULILFDWLRQ GXULQJ WKH &KDSWHU
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ZKR WKH ZKDW WKH ZKHUH WKH ZKHQ WKH KRZ [
PHFKDQLFDO SOXPELQJ FODLPV SLSLQJ FODLPV D¢
DQ\ UHVSRQVH $QG LQ IDFW LW ZDVQuW XQWLO [
VHQW WR WKH +2$ ,Q WKH RSSRVLWLRQ GLG ZH J§
$QG LW ZDVQuUW LQ DQ DIILGDYLW E\ WKH +2$% EXW
UHSUHVHQWDWLRQ DV WR WKH MXVWLILFDWLRQ U
QRW JLYH P\ FOLHQWY QRWLFH RI WKH UHPRYDO D{
FRPSRQHQWYV

7KH\ WU\ WR JHW DURXQG WKLV E\ VD\LQJ \
XQUHDVRQDEOH ULVN RI LQMXU\ DQG WKH\ VSHFLIL
WKH PHWDO FRPSRQHQWVY RI WKH H[WHULRU ZDOO
LQ D UHDVRQDEOH ULVN RI LQMXU\ EHFDXVH WKH\
QRW UHDOO\ LQ WKH QRWLFH LWuV QRW XQWLO \H
ZKHUH KH VD\V v2K ZHOO WKDW FRPSURPLVHV WH
WKHUH LV QR VWUXFWXUDO HQJLQHHUV UHSRUW IR
VWUXFWXUDO LQWHJULW\ FRPSURPLVLQJ 7KH\ DO
RI LQMXU\ ZLWK UHJDUG WR WKH VHZHU OLQH DQG
WKDW LWuV GXH WR DOOHJHG GLVEXUVHPHQW RI X

'HOO OHWuV ORRN DW WKRVH FODLPV ZLW
ZKHUH ZHuUH DVNLQJ WKLV &RXUW IRU VXPPDU\ MX
FOLHQWuUVY WKLUG FODLP IRU UHOLHI WKH ILUVW E
KDYH WKH DOOHJHG JHQHVLV RI WKH FODLPV SHUW
EORFNLQJ :KDW ZH ILQG RXW LQ WKH RSSRVLWLR
WKDW WKRVH LVVXHV ZHUH NQRZQ DV IDU EDFN DV
WKDW SDUWLFXODU XQLW WRRN SODFH IURP $XJXV
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$QG \HW GHVSLWH DOO RI WKDW P\ FOLHQW GRHYV

FDOOHG LVVXHV ZKLFK UHSUHVHQW DOOHJHGO\ DQ

XQ

JHEUXDU\ RI 1RZ HYHQ LI WKLV &RXUW ZHUH WR LC

ZDV DQ XQUHDVRQDEOH ULVN RI LQMXU\ WKHUH LV
UHTXLUHG QRWLFH WR P\ FOLHQW ZKHQ \RXuUH WD

156
ONL

HPLQHQW WKUHDW WR KHDOWK RU VDIHW\ 6R ZKHWK

XQGHU 156 LW LV XQGLVSXWHG WKDW P\ FOLH

QW

LV DOVR XQGLVSXWHG WKDW P\ FOLHQW GLG QRW UHFI

EHLQJ SHUIRUPHG

'LWK UHJDUG WR WKH VHZHU OLQH FODLPYV
LQIRUPDWLRQ ZKDWVRHYHU DV WR ZKHUH WKLV RF
RFFXUUHG ZKR GLG WKH UHSDLUV ZKHQ WKH\ GLG
UHSDLUV 1R LQIRUPDWLRQ DV WR WKH DOOHJHG (¢
SURSHUW\ DULVLQJ IURP WKLV VHZHU OLQH ZKLFK
LQIRUPDWLRQ RWKHU WKDQ WKDW $QG DJDLQ <R
WR FODULI\ WKDW GXULQJ WKH &KDSWHU  SURFH\
$SULO WKH GDWH ZH VHQW WKH VHFRQG UMY
RI D \HDU ODWHU WKH +2%$uV FRXQVHO SURYLGH
RQ SDJH RI WKHLU RSSRVLWLRQ 1RWLFH DQG L¢
ZHUHQuUW SRVVLEOH DW WKH WLPH LW ZDV RQO\ D
WKDW GDPDJHV UHVXOWLQJ IURP WKH GHIHFW ZHU
SUREOHPV ZHUH QRW UHOHDVHG LQ WKH SULRU OL
SXUVXH WKH LVVXH

1RZ DJDLQ <RXU +RQRU WKLV LV MXVW D
QR DIILGDYLW WR WKDW HIIHEFW LQ VXSSRUW RI WK
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VWDWHPHQW DQG FRQVLGHU LW 7KLV +2%$ ERDUG
EDVLV IRU GHQLDO RI P\ FOLHQWuV PRWLRQ IRU VX

LV C
PPLC

UHJDUGLQJ WKH VHZHU OLQH 7KLV LV D ERDUG ZKLFK

OLWLIJDWLRQ &KDSWHU SURFHVV DQG \HDUV RI O
7RZHUV OLWLJDWLRQ WKDW ZDV LQ IURQW RI WKLV,
KRXUV GD\V RI H[SHUW SUHVHQWDWLRQV ERWK E\
H[SHUWV GXULQJ WKDW RULJLQDO OLWLJDWLRQ ZK
Rl DOOHJHG FODLPV IRU FRQVWUXFWLRQ GHIHFWYV
REWDLQHG DV SDUW RI WKH VHWWOHPHQW DJUHHP
H[FOXGHG IURP WKH UHOHDVH GHIHFWV WKDW ZHU
7KH\ GHPDQGHG WKDW DQG LWuV LQ WKH VHWWOHH
VHWWOHPHQW DJUHHPHQW <RXU +RQRU LV D OLV)
UDLVHG GXULQJ WKH FDVH 6R WKHUHuUV QR TXHV
WKH HDUOLHU FDVH DQG \HW WKH\uUH DVNLQJ \RX
ERDUG WKDW KDV EHHQ WKURXJK \HDUV RI OLWLJD
OLWLIJDWLRQ ZHUH UHSUHVHQWHG E\ ZKDW LV WKH
LQ 1HYDGD ZLWK UHJDUG WR KLJK ULVH OLWLJDWL
ZLWK UHJDUG WR P\ RSSRQHQWY $Q DGGLWLRQDA
GHIHFW OLWLJDWLRQ HVSHFLDOO\ ZLWK UHJDUG W
JHLQEHUJ *UDQW LV NQRZQ LQ WKLV WRZQ DQG LV
VSHFLDOL]LQJ LQ KLJK ULVH &' OLWLJDWLRQ 7KH\
VHWWOHPHQW DJUHHPHQW ZDV H[HFXWHG DQG \HW
EHOLHYH WKH VWDWHPHQW RI FRXQVHO WKDW ZH |
VR ZH GLGQUW ILIJXUH RXW WKDW ZH FRXOG JLYH Q
XQWLO DIWHU WKH UHSDLU ZDV GRQH
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05 6$/=$12 <RXU +RQRU ,uP VRUU\ 7KRVH V
EHIRUH WKH &RXUW RQ WKLV PRWLRQ
7+( &2857 2ND\ :HOO ,u00 OLVWHQ WR HYHU
EH OLVWHQLQJ WR \RX WRR RND\"
05 6$/=$12 , MXVW GRQUW ZDQW XV WR VWH
WKH y IRU LQVWDQFH WKH UHOHDVH ZKLFK vy
7+( &2857 , XQGHUVWDQG
05 6$/=%$12 LV QRW y LWuV QRW D PDWWH
LQ KLV PRWLRQ
7+( &2857 , XQGHUVWDQG
05 %52:1 7KDQN \RX <RXU +RQRU 7KH y L
ZLWK DQ DUJXPHQW IURP DQ +2%$ RQ D FRQVWUXFW
ZHOO ZH GLGQuW NQRZ WKDW ZH KDG WR JLYH QR
RU ZH GLGQuUW NQRZ WKDW ZH KDG WR JLYH WKH E
<RXU +RQRU ZH GLGQuW NQRZ ZKDW D VWDWXWH H
ODZ LV QRW D GHIHQVH
7KLV +2$ ERDUG ZLWK UHJDUG WR WKH VHZ
WKDW WKH\ QHHGHG LQ RUGHU WR NQRZ WKDW WK
FOLHQW $QG WKH RQO\ WKLQJ WKDW \RX KDYH LQ
IURP FRXQVHO QRW IURP WKH +2$ ERDUG DVNLQJ
SDVV WR VD\ LWuV RND\ LWuV RND\ 3DQRUDPD 7R]
H[SHULHQFHG DQG VRSKLVWLFDWHG LQ FRQVWUXF
\RX GLGQuUW JLYH WKH EXLOGHUV QRWLFH
'LWK UHJDUG WR WKH PHFKDQLFDO URRP S
PDNH D FODLP WKDW WKHUHuV DQ XQUHDVRQDEOH
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&KDSWHU QRWLFH LWuV QRZKHUH LQ WKH H[SHU
$QG WKH\ FDQuUW VD\ WKDW <RXU +RQRU EHF
SDUWLFXODU UHSRUW WKH\ FRXOGQuW SRVVLEO\ P
WKHLU UHSRUW y DQG WKDWuV IRXQG DV H[KLELW
W LGHQWLILHY WKUHH GLIIHUHQW FDWHJRULHV W}
LQVSHFWLQJ FRPSDQ\ PDGH UHFRPPHQGDWLRQV W
QRZ UHSODFH ZLWKLQ RQH WR ILYH \HDUV RU UHS
WKLV ZDV GRQH EDFN LQ WKHUH ZHUH \HDUV SU
FRPSRQHQWY IRU WKHP WR JLYH P\ FOLHQW QRWLF
RSSRUWXQLW\ WR LQVSHFW DQG PDNH D GHFLVLRQ
UHSDLU LI LQGHHG P\ FOLHQW IHOW WKDW WKRVH
WHUPV Rl WKH VHWWOHPHQW DJUHHPHQW RU E\ VW
156 UHTXLUHV WKH FODLPDQW WR JLY
UHTXLUHV QRWLFH 156 UHTXLUHV WKH F{

GR DQ LQVSHFWLRQ Rl WKH DOOHJHG LVVXHV DQG
ULJKW RI P\ FOLHQWY WR PDNH D GHWHUPLQDWLRQ
DIWHU WKH\ GR WKHLU LQVSHFWLRQ WR PDNH D GH
WR UHSDLU ,Q DOO RI WKH LQVWDQFHV IRU WKHYV
GR ZLWK XQLW HYHU\WKLQJ KDYLQJ WR GR ZLW
FRPSRQHQW WKDW KDV DOUHDG\ EHHQ UHPRYHG D
FODLP DOO Rl WKRVH FRPSOHWHO\ GLVUHJDUGHG
<RXU +RQRU WR P\ FOLHQW LI IRU \RX WR JUDQW \
SDUWLFXODU LVVXHV EHFDXVH WKHUH LV QR MXVW,
VXSSRUW DQ DUJXPHQW DV WR ZK\ WKH\ FDQ FRPS
UHTXLUHPHQWY 7KH\ GLGQUW SURYLGH P\ FOLHQ\
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VDLG WR WKLV &RXUW WRGD\ LV WKDW WKDWuV DO
SKRWRJUDSKV 0U %URZQuV H[SHUWYV FDQ WDON W
WDNH GHSRVLWLRQV RI WKH SHRSOH ZKR GLG WKH
<RXU +RQRU LV WKDW WKH VWDWXWH VD\V P\ FOLH
GHWHUPLQDWLRQ DV WR ZKHWKHU RU QRW LW LV J
QHYHU EH JLYHQ EDFN WR P\ FOLHQW 7KH\ WRRN
RQO\ UHPHG\ LV IRU WKLV &RXUW WR JUDQW VXPPL
FDWHJRULHY DOO RI WKH GHIHFWYV WKDW DUH DOQ(
PHFKDQLFDO SLSLQJ FRPSRQHQW WKDW KDV DOUHI
$QG DJIJDLQ <RXU +RQRU ZHuYH DVNHG IRU WKHP V{
WRGD\ WKHUH LVQuW D VLQJOH ZRUG LQ WKH RSSR
.HQW WKHLU PHFKDQLFDO H[SHUW DV WR ZKHUH V
ZHUH VDYHG ZKHWKHU DQ\ GRFXPHQWDWLRQ ZDV )

6R HYHQ LI WKLV &RXUW ZHUH WR VD\ v:H
HISHFW vy LQVSHFW WKHP w 7KHUHuV EHHQ QR HYL
\HDU RI DVNLQJ DQG QR HYLGHQFH SURYLGHG WR V
HI[LVW 7KH VDPH WKLQJ IRU WKH VHZHU UHSDLUV
DUH WKH\" 'LG \RX VDYH WKH FRPSRQHQWYV" 7KH F
UHJDUG WR WKRVH WKUHH HOHPHQWY RI 3ODLQWLI
JUDQW RXU PRWLRQ IRU VXPPDU\ MXGJPHQW 1RZ
VXPPDU\ MXGJPHQW DV WR WKHLU QRWLFH LQ LWV
VXFK DQ HJUHJLRXV GLVUHJDUG IRU ZKDW $% UH
EXW IRU WKH &RXUW WR VHQG WKHP EDFN WR WKH
DWWHPSW WR JLYH D SURSHU QRWLFH 7TKDWuV WHK

KDWuV VXUSULVLQJ LV WKDW DW WKH WLP
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ZHUH WZR VHSDUDWH ODZ ILUPVY UHSUHVHQWLQJ W
ILUP RXW RI &DOLIRUQLD DQG WKHQ DOVR WKHUH 2
6RQJ DQG *UXFKRZ , ZDV IDPLOLDU ZLWK OU /HDF
JHLQEHUJ *UDQW $QG WKH\ JDYH QRWLFH <RXU
$ % UHTXLUHG +RZ GR ZH NQRZ WKH\ NQHZ WKDV
KDG WR WU\ WR JHW LW LQ RQ WKDW ODVW GD\ RI
WKDW WKHUH ZDV VRPHWKLQJ RXW WKHUH WKDW U
XQGHU WKDW GHDGOLQH WKH\ NQHZ WKDW $% U
IURP D UHSUHVHQWDWLYH RI WKH ERDUG ZKLFK WK
WKH YHU\ VSHFLILF ODQJXDJH RI $% 7TKH +2% VS
DERXW) WKKWN HOXMW DQG PDNHV WZR DUJXPHQWYV 2
FOLHQWY KDYH ZDLYHG WKH ULJKW WR UDLVH DQ R
ZDVQuW GRQH EDFN GXULQJ WKH &KDSWHU SURF
VRPHWKLQJ SULRU WR ILOLQJ RXU GHFODUDWRU\ U
3ODLQWLIIV LQ WKHLU RSSRVLWLRQ RSHQHG WKH (
UHIHUHQFH WR ZKDW RFFXUUHG GXULQJ WKH PHGL
RSSRVLWLRQ WKH\ VDLG v:HOO WKH\ GLGQuW DWW
7KH\ RSHQHG WKDW GRRU <RXU +RQRU $QG ,uP J
&KDSWHU UHVSRQVH WKHUH LV D VHFWLRQ WKDW
ZURQJ ZLWK WKH QRWLFH ,Q P\ PRWLRQ , VDLG LV
,uUuP JRQQD WHOO \RX LV WKDW ,uP JRQQ@D UHSUHVH
WR ZKDW SODLQWLIIuVY VDLG EXW ZKDW , NQRZ ZKD
7+( &2857 <RX NHHS FDOOLQJ WKHP 30DLQWL
05 %52:1 , NQRZ , GLG WKDW :KDW WKH +2%
7+( &2857 <RXuUH vy
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05 %52:1 GLG

7+( &2857 RQ WKH 3 VLGH RI WKH 9 vy
05 %52:1 , NQRZ
7+( &2857 OU %URZQ

05 %52:1 7KDQN \RX <RXU +RQRU 7KH +2§

ZDV GRQH GXULQJ WKH &KDSWHU SURFHVV DQG
+RQRU ,W ZDV UDLVHG DV SDUW Rl WKH UHVSRQYV
ZDV UDLVHG GXULQJ WKH PHGLDWLRQ $QG <RXU
VSHFLILFDOO\ DVNHG IRU LQIRUPDWLRQ IURP WKHH
SUREOHPV ZLWK WKHLU &KDSWHU QRWLFH DQG Z
GHFODUDWRU\ UHOLHI DFWLRQ WKDWuV RXU WKLUQ(
&KDSWHU DQG LW VSHFLILFDOO\ VD\V LQ RXU GH
IDLOHG WR FRPSO\ ZLWK ZKDW $% UHTXLUHG WK
LGHQWLILFDWLRQV RI GHIHFWV GDPDJHV DQG LQM
7KH XQGLVSXWHG PDWHULDO IDEFWV ZLWK |
PRWLRQ LV WKDW WKH QRWLFH GRHV QRW JLYH D
DQG RU LQMXU\ LQ HDFK XQLW ,W GRHV QRW 7K}
FRUURVLRQ GDPDJH WR QDLO IUDPLQJ FRPSRQHQW

EORFNLQJV QRW LQVWDOOHG DV UHTXLUHG LQ WZR

NQRZ EXW ZKLFK ZH GLGQuUW NQRZ ZKHQ ZH UHFHL)
WKH QRWLFH EHLQJ LVVXHG 2PDU +LQGL\HK RQH
'HFHPEHU DQG -DQXDU\ SULRU WR WKH LVVXDQFH H
FRPSDQ\ LQVSHFWHG ILIWHHQ XQLWV 1RZ ZKHWK
VXIILFLHQW LQ D SURMHFW WKH VL]H Rl WKLV RQH
KXQGUHGV RI XQLWV LV DQRWKHU LVVXH <RXU +R(
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"HVWSD/WDQGV IRU WKH SUHPLVH WKDW \RX FDQQR

DQ DIILGDYLW VDLG WKDW RI WKH ILIWHHQ XQLWYV
HIWUDSRODWH D VHYHQW\ VL[ SHUFHQW RFFXUUHQ
SHUFHQW RFFXUUHQFH UDWH RI WKH ODFN RI ILUH
WKHQ KH GRHVQuUW JLYH DQ\ SHUFHQWDJH ZKDWVR
EORFNLQJ PDWHULDOV LQ WKH VWHHO VWXG IUDPL
DV LW VKRXOG KDYH EHHQ GRQH 'HOO QXPEHU R
ZDV LQFOXGHG LQ WKH $% QRWLFH $% VSHFLIL
SRUWLRQ RI WKH VWDWXWH $QG WKLV LV ([KLELW
DERXW 156 RQ SDJH <RXU +RQRU \RXuOO V
ZKDW W\SH RI GHWDLO zZzDV WR EH SURYLGHG WKHU
WKDW ZHUH VSHFLILFDOO\ UHPRYHG $QG ,uP UHIH

VXEVHFWLRQ WKUHH ZKLFK VD\V WKDW D QRWLFH E

UHSUHVHQWDWLYH VDPSOH PD\EH XVHG 7KDW LV
ORQJHU H[LVWV <RXU +RQRU <RX FDQQRW UHO\
UHSUHVHQWDWLYH VDPSOH LQ \RXU QRWLFH XQGH|!

*RLQJ EDFN:WRWSBKHDNH ZKHUH WKH +2$ VD

+RQRU \RXuOO UHFDOO :HVWSDUN :KDW ZDV DEV]
DEVXUG y WKH 6XSUHPH &RXUW GHWHUPLQHG WKD)
ZKLFK KDG EHHQ RFFXSLHG IRU VHYHQ \HDUV DV D{
QRW EH FODVVLILHG DV QHZ XQGHU WKH GHILQLWL
WKDWuV ZK\ WKDW 'LVWULFW &RXUW GHFLVLRQ ZD)
%XW :HVWSDUN VSHFLILFDOO\ VD\V WKDW ZKHUH W,
XQDPELJXRXV WKH &RXUWYV DUH QRW SHUPLWWHG
ZKHQ GHWHUPLQLQJ LWV PHDQLQJ $QG VR ZKHQ \
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+RQRU y DQG WKLV DJDLQ LV EDFN WR ([KLELW ZKDW

y 156 VXEVHFWLRQ VXEVHFWLRQ % y WKL
HIKLELW WKDW , SURYLGHG WR \RX
7+( &2857 ,uP WKHUH

V L\

05 %52:1 WRRN RXW ZKDW ZDV WKH UHDVRQDE

ZDV WKH EDVLVLURW WEBHFALVLRQ DQG SXW LQ WKDW

WK

LGHQWLI\ LQ VSHFLILF GHWDLO HDFK GHIHFW GDPpPJH

DSSXUWHQDQFH WKDW LV WKH VXEMHFW Rl WKH FQ
H[DFW ORFDWLRQ RI HDFK VXFK GHIHFW GDPDJH D
RI WKLQJV WKDW WKH +2$ EULQJV XS LQ WKHLU RS
WKH EXLOGHUV RI LQVHUWLQJ XQLW LQ WKH GHILQ
RI UHVLGHQFH XQGHU 156 UHVLGHQFH PHDQV
WKH LQGLYLGXDO XQLWV LV WUDQVIHUUHG WR WKH
UHVLGHQFHV LQFOXGLQJ D XQLW <RXU +RQRU $Q
KDYH LGHQWLILHG LQ VSHFLILF GHWDLO HDFK GHIH
UHVLGHQFH RU DSSXUWHQDQFH WKDW LV WKH VXE
OLPLWDWLRQ WKH H[DFW ORFDWLRQ RI HDFK VXFK

,Q WKH &KDSWHU QRWLFH ZH ILUVW KDYH
WKH &KDSWHU QRWLFH 1RZ WKH\ DOOHJH WKD\V
GHVLJQ GHILFLHQF\ 1RZ <RXU +RQRU , NQRZ WKI
WKDW" %HFDXVH DERXW D PRQWK DJR WKH +2$ WU
QRWLFH ZKLFK WKH\ ZLWKGUHZ IRU GLIIHUHQW ZL{
SDUWLFXODU LVVXH 7KH\ WULHG WR JLYH D &KDS
ZLQGRZ LVVXH EXW WKDW ZDV VR IDU EH\RQG WKH
WKH\ ZLWKGUHZ WKDW %XW \RXuYH JRW FODLPV
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ZDWHU LQWUXVLRQ $QG LQ WKH &KDSWHU  QRWLFH

FRQVHTXHQFH RI WKLV GHILFLHQF\ ZDWHU WKDW V

KRX

WKH EXLOGLQJ KDV EHHQ HQWHULQJ WKH PHWDO IUDP]

ZDOO DQG IORRU DVVHPEOLHYVY LQFOXGLQJ WKH FXUYE Z

LV FDXVLQJ FRUURVLRQ GDPDJH WR WKH PHWDO SDUW

DVVHPEOLHV w 6R WKHLU QRWLFH y DQG WKLV LV
7+( &2857 % XW \RXuUH vy
05 %52:1 ([KLELW
7+( &2857 ([KLELW  SDJH "
05 %52:1 3DJH
7+( &2857 3DJH

05 %52:1 $W WKH WRS RI SDJH \RXuOO VHH <

SDUDJUDSK LQ WKH IRXUWK OLQH WKH QRWLFH VSHFLI

‘H NQRZ WKDW 0U +LQGL\HK LQ KLV SRVW QRWLFH
WKDW vRK ZHOO , ZHQW RXW DQG , LQVSHFWHG IL
DQG KXQGUHGV RI XQLWV DQG RI WKRVH XQLWV ZH
VHYHQW\ VL[ SHUFHQW RI WKHP w 1RZ ZH DOUHDG

DIl
WHI
EH(
\' NC

DOORZ WKHP WR GR WKDW EXW ZKDW WKH VWDWXWH G

VSHFLILF GHWDLO HDFK GHIHFW GDPDJH DQG LQMX
ZLWKRXW OLPLWDWLRQ WKH H[DFW ORFDWLRQ ©6R

U\ v

GHFLGHG LW ZDV JRLQJ WR PDNH D FODLP IRU FRUURYV

VSHFLILF GHWDLO ZKHUH WKDW FRUURVLRQ GDPDJ
OLPLWDWLRQ WKH H[DFW ORFDWLRQ DQG WKH\ GLG(Q

7KH QRWLFH LV QRW LQ FRPSOLDQFH ZLWK
$% 7KH +2$ FRQWHQGYV WKDW ZH PXVW FKDOOH(
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ZURQJ ZLWK WKH QRWLFH DQG WKDWuV ZKDW ZHuY
XS WR ZKDW WKH VWDWXWH UHTXLUHV 6R IRU XQ
WKHLU QRWLFH RQ SRVW QRWLFH DIILGDYLWYV IURH
WKDW D VHYHQW\ VL[ SHUFHQW UDWH EDVHG XSRQ
SHUFHQWDJH EHFDXVH LW JLYHV QRQH DV WR RQH
VRPHKRZ VSHFLILF HQRXJK WR VDWLVI\ WKDW SRU\
RI WKH QRWLFH LV FRPSOHWHO\ QRQ FRPSOLDQW £
VHQG WKHP EDFN WR VWDUW DJDLQ

7KH UHVLGHQWLDO ILUH EORFNLQJ ‘H WD
UHO\ XSRQ WKDW $JDLQ WKDWuV ZKDW WKH\ IRX(
DOOHJHGO\ LQ WKRVH ILIWHHQ XQLWYVY :H DOUHDG
WKH\uYH JLYHQ DEVROXWHO\ QR LQIRUPDWLRQ RQ
RXU UHTXHVWLQJ WKDW DQG VR WKH\ VKRXOG EH
VXPPDULO\ UXOH LQ P\ FOLHQWuV IDYRU ZLWK UHJ
WR JLYH LQIRUPDWLRQ EXW WKDW VKRXOG EH RXW
ZLWK UHJDUG WR WKH PHFKDQLFDO URRP SLSLQJ DO
KDV DOUHDG\ UHSDLUHG LW VKRXOG EH RXW RI WK
ZKDW \RX GRQuW KDYH y WKH\ VD\ RK WKHUHuUV Sf¢
SKRWRJUDSKV DQG WKHUHuV D FKDUW EXW ZKHQ \
SURYLGHG E\ WKHLU H[SHUW O0U y E\ y QRW WKHLU
DERXW JHQHUDOLWLHYV J/RRN WKHUHuUV VRPH \HO(
NQRZ ZKHQ WKH\ VWDUW WR OHDN \RX VKRXOG PD
VSHFLILF <RXU +RQRU WKDWuV QRW JLYLQJ P\ FO
E\ WKH VWDWXWH 7KH\ DOVR PDNH WKH FODLP vy ,
FODLP DOWKRXJK LWuV QRW LQ WKH QRWLFH WKDW
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WKH VWUXFWXUDO LQWHJULW\ RI WKH PHFKDQLFDAC
DVSHFWV RI WKH y RI WKH EXLOGLQJ 7TKDWuV QRW
+RQRU DQG \RX NQRZ ,uG VD\ WKH\uUH WLPH EDU
FODLP EXW LQ DQ\ HYHQW LWuV QRW SDUW RI WKH

<RXU +RQRU WKLV &RXUW VKRXOG QRW UH
OHWuV QRW EHDW DURXQG WKH EXVK 7KH\uUH VH
UHJDUG WR WKH ZLQGRZ FODLPV LQ WKLV FDVH DQ
FDVH DQG \HW WKH\ GRQuW EHOLHYH WKDW WKH\ul\
7KH\ EULQJ WR \RX DIILGDYLWYV IURP WKHLU H[SHU}
EHFDXVH ORRN ZKDW ZH ZRXOG KDYH WR VSHQG L(
O\ UHVSRQVH LV WKUHH IROG 1XPEHU RQH LI WKH
DVSHFW RI WKH VWDWXWH WKH\ FRXOG KDYH DWWH
DURXQG IURP WKH OHJLVODWXUH ,Q IDFW WKHUH
FKDQJHG WR VRPH H[WHQW EXW WKH\ QHYHU ZHUH
$% DW OHDVW IRU WKH QH[W WZR \HDUYV

7KH\ VD\ WKDW <RXU +RQRU LW ZRXOG EH
WKHP WR GR WKH LQVSHFWLRQ WKDW WKH\ EHOLHY
WKH VWDWXWH EXW LVQuW WKDW ZKDW WKH\uUH \
7TKDW WKH\ FDQ UHO\ XSRQ DQ HI[WUDSRODWHG QXH
WKHUHuV FRUURVLRQ LQ VHYHQW\ VL[ SHUFHQW RI
ODFN RI ILUH EORFNLQJ LQ VHYHQW\ VL[ SHUFHQW
SHUFHQWDJH RI ILUH EORFNLQJ LVVXHV KHUH N
LQVSHFWLRQ \RX VSHQG WKDW PRQH\ DQG ILJXUH
SD\ IRU LW RU UHSDLU ©6R WKH\ ZDQW WKLV &RXU
WKH\ ZDQW P\ FOLHQW WR LQFXU WKHVH FRVWV ¢
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WKRVH FRVWYV , WKRXJKW WR P\VHOI ZKDW GR ZH K
SROLWLFDO ILHOG" 7KLQJV ZDQW WR EH GRQH DQ(
IDOOLQJ SUHPLVHV DV LI WKLV LV GRQH WKLV LV
GRQH WKLV LV ZKDWuV JRQQD KDSSHQ 7ZR H[DPS

ZKHQ WKH $IIRUGDEOH &DUH $FW ZDV EHLQJ SX
HYHU\RQH WDONHG DERXW VRPHWKLQJ WKDW QHYH
3ROLWL)DFW VDLG LW ZDV WKH ELJJHVW OLH RI
KHDULQJ WRGD\" :HuUH KHDULQJ WRGD\ WKDW LI V
WKURXJK y WKH ODVW VWDWHPHQW , KHDUG LV WK
ORVH WKHLU FRYHUDJH :H GRQUW NQRZ XQWLO R
VHH ZKHWKHU RU QRW VRPHWKLQJ DEFWXDOO\ RFFX
NQRZ LV WKDW WKDW LV ZKDW KDSSHQV DQG WKDW
,uUP QRW WU\LQJ WR HTXDWH WKLV FODLP ZLWK WK
SRWHQWLDO FDUH DFW <RXU +RQRU H[FHSW WR y

7+( &2857 7KDQN *RG

05 %52:1 VD\ WKLV ([FHSW WR VD\ WKLV \
GRQH ZLWK UHJDUG WR WU\LQJ WR JHW WKLV &RXU
UHTXLUHV WR GLVUHJDUG WKDW WKH VWDWXWH L)
DQ\ QHZ FODLP ZLWK D QRWLFH WKDWuV VSHFLILFL
GDPDJH WKH LQMXU\ ZLWKRXW OLPLWDWLRQ LQ HJ
5HVLGHQFH LQFOXGHV WKH GHILQLWLRQ RI D XQLW
7KLV &RXUW KDV QR FKRLFH EXW WR JUDQW RXU P|
VHH LI WKH\ FDQ GR WKLV ULJKW WKH QH[W WLPH I
JLYHV \RX WKH ULJKW WR GR WKDW WR GLVPLVV L
FDVH 1RZ LI \RX FKRRVH WR VWD\ WKH FDVH <RX
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WKLQN WKDW \RX VKRXOG VWD\ y, WKLQN \RX VWD
FRXQWHUFODLP , GRQUW EHOLHYH \RX KDYH WR V\
DFWLRQ LI WKH &RXUW GRHV FKRRVH WR WDNH WK
TXHVWLRQV <RXU +RQRU"

7+( &2857 1R

05 %52:1 7KDQN \RX

05 6%$/=$12 *RRG PRUQLQJ <RXU +RQRU ,u
UHDVRQ ZK\ \RX FDQQRW JUDQW WKHLU PRWLRQ R
WKHLU PRWLRQ DQG RQH UHDVRQ ZK\ LW ZRXOG EH

/HW PH VWDUW RXW ZLWK WKH FDQQRW  8)

D PRWLRQ IRU VXPPDU\ MXGJPHQW EXW XQIRUWXQI
WKUHH EHEDXVH Rl WKH QDWXUH Rl WKH DOOHJDW
JLUVW RI DOO XQGHU 156 % WKH VWDWXW|
ZLWK ,u00 JR DKHDG DQG UHDG LW LQWR WKH UH
VXEVHFWLRQ WZR v,| D FODLPDQW FRPPHQFHV DQ
VXEVHFWLRQ RU 156 WKH &RXUW VKDOOw X
RI WKH DFWLRQ ZRXOG SUHYHQW WKH FODLPDQW |
DFWLRQ ZRXOG EH SURFHGXUDOO\ EDUUHG E\ WKH
UHSRVH WKH &RXUW VKDOO VWD\ WKH SURFHHGLQ.
SURYLVLRQV E\ WKH FODLPDQW w 7KLV &RXUW GRH
ZRXOGQUW XVH VXFK VWURQJ ODQJXDJH ZLWK WKH
GLVFUHWLRQ y ZLGH GLVFUHWLRQ RQ PDQ\ WKLQJV\
ZKHQ WKH\ VHH ILW EXW KHUH WKH VWDWXWH VD\)
UHVROXWLRQ RI WKH &KDSWHU LVVXHV w

7+( &2857 7KH RQH WKLQJ WKDW 0U %URZQ
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\RX FDQ DGGUHVV WKLV 7KDW LI, ZHUH WR DSSO\
DSSOLHG KHUH D FRXQWHUFODLP RU D WKLUG SDU
QRW WR WKH SULPDU\ DFWLRQ ZKLFK LV VHHNLQJ (
05 6$/=$12 /HWuV GLVFXVV WKDW IRU D ELV
E\ WKH EXLOGHU ZDV D GHFODUDWRU\ UHOLHI RQ [
LQYROYLQJ LQGHPQLILFDWLRQ LQWHUSUHWDWLRQ
FRQWUDFW VRPH LQYROYLQJ WKH LQVXIILFLHQF\ F
&RXUW WRGD\ $QG WKDWuV ZK\ , GLGQUW XQGHU\
GLVFXVVLQJ WKH VHWWOHPHQW DJUHHPHQW RU ZK
IRXU \HDUV DJR EHFDXVH WKDWuV QRW UHDOO\ EH
VHWWOHPHQW DJUHHPHQW y DW VRPH SRLQW ZHuO
LQV DQG RXWV RI LW , WKLQN OLNHO\ EHFDXVH 0U
WKDW VHWWOHPHQW DJUHHPHQW WKDW DQ\ FRQIL(
LQ LW LV OLNHO\ JRQH EHFDXVH KH UDLVHG DQ LV
FHUWDLQ DVSHFWV RI LW ,uP JRQQD KDYH WR GL)
UHVSHFW WR WKDW VHWWOHPHQW DJUHHPHQW %)
\RX LQ FDPHUD DQG \RX NQRZ WKDW WKH VSHFLILF
QRW FRYHUHG ZLWKLQ LW RND\" 7KDW PXFK LV VU
GLIIHUHQW LVVXHV WKDW UHODWHV LQ WKDW GHFN
UHOLHI DFWLRQ RQ WKH VXIILFLHQF\ RI &KDSWHU
QXPEHU RI GLIIHUHQW LVVXHVY DQG WKH NLFNHU LV
DVNLQJ IRU GDPDJHV DJDLQVW P\ FOLHQW 6R LQ
ODZVXLW $QG WKDW JHWV WR P\ VHFRQG SRLQW
ZKDW VKRXOG DQG VKRXOG QRW EH VWD\HG
8QGHU 156 VXEVHFWLRQ $ DQG DJDL
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WKLV PDQ\ WLPHV Vv1IRWLFH LV QRW UHTXLUHG SX
FRPPHQFLQJ DQ DFWLRQ LI D WKH FRQWUDFWRU
SURIHVVLRQDO KDV ILOHG DQ DFWLRQ DJDLQVW WK
LQ KHUH VD\LQJ vZHOO EXW WKHUHuUuV DQ XQZULW\
ZKHQ DOO ,uP WU\LQJL WRNGAE IBWVW KM KLQJ ,uP WU
ZKHWKHU RU QRW WKH LV VXIILFLHQW w 7KH\ GL
WKH\uUH DVNLQJ IRU GDPDJHV DJDLQVW XV 7KDW
ODZVXLW DJDLQVW XV 7KH\uUH WU\LQJ WR HQIRUF
XV I WKDWuV WKH FDVH <RXU +RQRU XQGHU VXI
05 %52:1 <RXU +RQRU vy

05 6%$/=%12 JRHV DZD\ LWy

05 %52:1 ,uP JRLQJ WR REMHFW vy

05 6%/=%12 HYDSRUDWHYV

05 %52:1 WR KLV DUJXPHQW LWuV QRZKH

7+( &2857 2ND\ :HOO ,uP JRQQD OLVWHQ WR

\RX FRXQVHO DQG , DSSUHFLDWH y

05 %52:1 7KDQN \RX

7+( &2857 LI ZH KDG D MXU\ KHUH ,uG EH
EXW y

05 %52:1 , DSSUHFLDWH LW 7KDQN \RX

7+( &2857 DLW D PLQXWH \RX VDLG \RX ZH

05 6%$/=%12 D

7+( &2857 1RZ y PD\EH y LV WKDW LQ WKH Q
RQH VD\V D WDONV DERXW y H[FHSW y ZHOO VD
SURYLGHG LQ VXEVHFWLRQ RQH QRWLFH PD\ EH V,
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VRPHWKLQJ"
05 6%$/=%12 'H MXVW SULQWHG WKLV RXW 7K
YHUVLRQ ,W KDV DOO WKH $% vy
7+( &2857 "HOO vy
05 6%$/=%$12 y
7+( &2857 LI LWuV LQ WKH QHZ YHUVLRQ ,
2ND\ WKDQN \RX %XW \RX KDG DOUHDG\ ILOHG vy
05 6%$/=%12 'H GLG
7+( &2857 HOO ZKDW , PHDQ LV \RX DOUHD
QRWLFH EHIRUH WKH\ ILOHG WKH ODZVXLW
05 6%$/=%12 ,Q WKH ZRUGV RI WKH EXLOGHU
FRPSOHWH 7KDW ZDV WKHLU H[FXVH IRU ILOLQJ
UHTXLUHPHQWY ULJKWY DQG UHVSRQVLELOLWLHYV
vVD\V WKDW RQFH WKH\ VXH XV WKH UHTXLUHPHQW\
7+( &2857 'HOO \HDK EXW \RX vy QR , WRRN
%YURZQ VDLG LV ZH LQVWLWXWHG WKH GHFN DFWLR
SODFH 6R \RX JX\V ZHUH IDU EH\RQG WKH QRWLF
05 6%$/=%12 <HV
7+( &2857 ULJKW"
05 6%$/=%12 <HV

7+( &2857 6R DV IDU DV WKH QRWLFH L

PHDQ \RX y
05 6$/=$12 $QG WKHUHuUV QR QHHG WR JR E
7+( &2857 :HOO DV IDU DV ZKHWKHU RU QR\
05 6%$/=$12 :HOO WKHUHuUV QR QHHG WR JR
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ILOHG DQ DFWLRQ DJDLQVW XV DQG WKH VWDWXWH
FRQWUDFWRU KDV VXHG XV w 6R ZK\ ZRXOG ZH JR
WR D QRWLFH ZKHQ ZHuYH DOUHDG\ EHHQ VXHG DQ

7+( &2857 :HOO WKH GHFN y WKH SXUSRVH

VD
EDI

RI W

IURP ZKDW , XQGHUVWDQG vy DQG IRUJLYH PH , KDYH Q

HQWLUH WKLQJ ZKLFK , SUREDEO\ ZLOO GR DIWHU WKL

KRSLQJ WR GHFLGH WKLV LVVXH ZLWKRXW WDNLQJ
ZD\ , DP JHWWLQJ RQ WLPH ,uYH RQO\ JRW WKUHH
WKDW ,uYH JRWWD ZULWH %XW WKH IDFW LV WKH
FKDOOHQJLQJ WKH VXIILEFLHQF\ Rl WKH QRWLFH , |

05 6$/=$12 ,Q RQH FDXVH RI DFWLRQ ,Q W
DVNV IRU WKH DSSOLFDWLRQ RI $% WR WKH y WR

7+( &2857 5LIJKW

05 6%$/=$12 QRWLFH $QG , KDYH y

7+( &2857 B5LIKW

05 6%$/=$12 VHHQ LQVWDQFHV LQ FDVHV D
ILOH D GHFN UHOLHI DFWLRQ WKDWuV QRW UHDOO

DFWLRQ WKH\uUH WDONLQJ DERXW LV ZKHQ \RXuUH
UHDVRQ RXWVLGH WKH &KDSWHU QRWLFH

7+( &2857 <HDK OLNH IRU y

05 6$/=$12 7KH SUREOHP LV y

7+( &2857 H[DPSOH LI \RXU FOLHQW KDG Y}y
KRPHRZQHU DQG GLGQuUW SD\ WKH FRVW RI WKH UH
NLQG RI WKH ZD\ , WDNH LW %XW D FRPSODLQW IF
VXIILFLHQF\ Rl WKH QRWLFH , VHH DV D GLIIHUHQW,
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05 6%$/=%$12 %XW WKH\ VXH XV IRU VSROLDWLR
FRQWUDFW WKH\ VXH XV IRU DQ DSSOLFDWLRQ RI

Q Vv
D G’

RI' D GXW\ WR LGHQWLI\ LQ IRXU VHSDUDWH FDXVHY RI

XQUHODWHG WR WKH &KDSWHU QRWLFH LWVHOI

7KE

ZDV HIHFXWHG EHWZHHQ WKH +2%$ DQG WKH EXLOGHU LU

VHWWOHPHQW DQG WKH\ DVNHG IRU GDPDJHV $QG WK

GHFODUDWRU\ UHOLHI RQ WKH VXIILFLHQF\ RI WKH
GLVDJUHH <RXU +RQRU , GRQuW WKLQN WKDW \RX
VXIILFLHQF\ RI D &KDSWHU WKURXJK D GHFN UHQO

& KELC
VK|
LHI

UHDVRQLQJ EHKLQG ZK\ FRXUWYV KDYH UXOHG WKDW W

VXEVHFWLRQ WKDW HVVHQWLDOO\ WDNHV \RX RXW RI

7+( &2857 3UREDEO\ EHFDXVH y ZHOO RI FR
FKDQJHG WKH QXPEHULQJ IURP VL[ WR IRXU

05 6$/=$12 <HV

7+( &2857 2ND\ 1HYHU PLQG , ZzDV JRQQD
EHHQ VXEMHFWHG WR QXPEHU IRXU \HW vy

05 6%$/=$12 <RX NQRZ y

7+( &2857 EXW ZH KDYH RQ VL[ VR y

05 6$/=$12 \RX JDYH PH D OLWWOH ELW R
EHFDXVH DV , JR WKURXJK WKHVH &KDSWHU uV , |
DURXQG P\ RIILFH DQG VRPHWLPHV , SXO0 RXW WK

DQG ,uP OLNH ZDLW D VHFRQG WKLV LV WKH ROG Y
RI &KDSWHU ZH KDYH WKDW ZH VKRXOG WKLQN >
RQH

6HWWLQJ DVLGH WKRVH WZR LVVXHV 1XPE
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VD\V VKDOO y VKDOO VWD\ EHEDXVH RI WKH VWDW X
JLYHV \RX WKH ULJKW WR HVVHQWLDOO\ WXUQ RII
SDVW $V P\y DV FRXQVHO VR HORTXHQWO\ VWDW
SDVW DQ\PRUH w /HWuV SXW LW EHKLQG XV DQG J
GLVFXVV KRZHYHU VRPH Rl WKH PHULWV Rl WKH DH
ZKHWKHU RU QRW RXU &KDSWHU QRWLFH VDWLVI
FOHDUO\ WKHUHuUV D GLVDJUHHPHQW EHWZHHQ WK
HIITHFW Rl WKH UHTXLUHPHQWYV RI $% DUH , ZRX
WKDW , MXVW IODW GLVDJUHH ZLWK DQ\ QRWLRQ W
XQGHUVWDQG WKDW WKH QRWLFH UHTXLUHPHQWYV
GRQH LQ WKH QRWLFH KDYH EHHQ UHPRYHG DQG |,
D y RU E ZDV FKDQJHG DQG LW NLQG RI ORRNYV
, KDYH D SUREOHP ZLWK WKDW EODQNHW VWDWHPH
H[WUDSRODWLRQ LQ D &KDSWHU QRWLFH LV EHFI
WKH\ FRXOG KDYH VDLG LW LQ RQH VHQWHQFH ([
VDPSOLQJ ZLOO QRW EH XVHG WR VDWLVI\ \RXU UH
>LQGHFLSKHUDEOH@ HW VHT 7KH\ FRXOG KDY
WKLQN LWuV LPSRUWDQW WR NQRZ ZK\ WKH\ ZRXO(
EHFDXVH WKHUH DUH LQVWDQFHV ZKHUH ZLWKRXW
GHDG OHWWHU
,Q WKH FDVH RI P\ FOLHQWY ZH KDYH X Q
XQLWY LQ Dy LQ D KLJK ULVH DQG WKH EXLOGHUV
GHIHEFW /HW PH H[SODLQ ZKDW EOXH WDSLQJ LV
GHVFULEH VRPHWKLQJ ,uYH EHHQ DVNHG WR GR D
VRPH RGG \HDUV , ZDV ERUQ DQG UDLVHG KHUH L
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DOO RYHU WKH WRZQ $QG RQ RFFDVLRQ ZKHQ RQ
QHZ KRXVH WKH\ FDOO PH WKH\ VD\ 6HUJ \RX GR F
\RX FRPH RYHU DQG ORRN DW P\ KRXVH LQ D ZDON
VLJQ RIl RQ DQ\WKLQJ ZLWK WKH EXLOGHU XQWLO
VRPH VHFUHW NQRZOHGJH DERXW KRZ D KRXVH VKI
NQRZ EXW WKH\ LQYLWH PH RYHU XVXDOO\ WKH\ J
LQYDULDEO\ ZKHQ \RX DUULYH \RX JHW y \RX JHW V
NQRZ WKH W\SH WKDW WKH SDLQWHUV XVH ZKHQ
VWXIlI EXW LW GRHVQuUW OHDYH DQ\ RI WKH UHVLG X
\RXUUH GRLQJ WKHVH ZDON WKURXJKV $QG WKH\
DQG VWLFN LW ZKHUHYHU \RX VHH D SUREOHP 2K
DOO WKH ZD\ XS LQWR WKH FRUQHU EOXH WDSH F
RI WKH VLQN EOXH WDSH QR KRW ZDWHU EOXH W
'HOO VRPHWLPHV \RX JHW OXFN\ B6RPHWLPHV WKH
DQG WKHUHuUV YHU\ IHZ SUREOHPV DQG YHU\ IHZ Sl
WKRVH H[SHULHQFHV <RXU +RQRU ZKHUH VRPHW
IXO0 Rl EOXH WDSH LWuV DOO RYHU WKH SODFH
OLNH D OLWWOH VFUDWFK KHUH RU D OLWWOH EXP
ZH JRW WLOH KHUH DQG ZH SDLG IRU ZRRG IORRUL
LV WKHUH WLOH KHUH" 6RPHWLPHV WKHUHuUV VHUL
'HOO WKH UHDVRQ ZK\, EULQJ XS EOXH W
\RX LQGXOJLQJ PH RQ WKLV EXW WKH EXLOGHUuV
KRPHRZQHUV KDYH WR EOXH WDSH HDFK DQG HYHU
I \RX JRW D WKRXVDQG KRPHV \RX JRWWD ZDON D
HYHU\ VLQJOH GHIHFW LQ WKDW KRXVH DQG KRPHYV
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WKDWuV LQFRUUHFEW ,1 \RX ORRN DW 156 E L
GHWDLO HDFK GHIHFW GDPDJH DQG LQMXU\ WR HD
VXEMHEW Rl WKLV y Rl WKH FODLP LQFOXGLQJ ZLW
HDFK VXFK GHIHFW GDPDJH DQG LQMXU\ w ,W GRH
GHIHFW LQ HDFK KRPH ZLWK WKH H[DFW ORFDWLR(
WKLV LV ZKHUH 0U y ZKHUH FRXQVHO IRU WKH EXL
7KHUHuUV QR y ZH GRQuW FDUH DERXW XQLWV RU U]
WKH\UUH LQWHUFKDQJHDEOH ZLWKLQ WKH VWDW X
HDFK XQLW WR WKH HQG RI VXEVHFWLRQ % WR UHT
GHIHFW LQ HYHU\ VLQJOH KRPH , GRQUW WKLQN W
+RQRU , WKLQN WKDW LI \RX EOXH WDSH D SDUWL
QH[W WKRXVDQG KRPHV LQ WKH H[DFW VDPH ORED\
XQGHU WKLV VWDWXWH 1RZ \RX FRXOG FDOO LW
LW HIWUDSRODWLRQ \RX FDQ FDOO LW ZKDWHYHU
EHFDXVH \RX KDYH LGHQWLILHG WKH H[DFW ORFDW
VLQJOH KRPH $QG WKH UHDVRQ ZK\ , JR WKURXJK
ZKDW ZH GLG LQ RXU &KDSWHU QRWLFH

JRU LQVWDQFH ZLWK WKH ZLQGRZV ZH DO
GDPDJHG VLOO SODWH LQ WKH ZLQGRZ DVVHPEO\
WKDW OLWWOH SDUDJUDSK WKDWuV LQFOXGHG LQ
XQGHUVWDQG ZKDW D PLVVLQJ VLOO SODWH LV \RX
PLVVLQJ IURP LQ HDFK DQG HYHU\ XQLW ,WuV QR\
IRXQG LQ WKH ZLQGRZ LQ WKH VHFRQG XQLW LWu)
WKH ERWWRP RI HYHU\ PHWDO IUDPLQJ DURXQG HD
JRQQD JR WR D XQLW DQG VD\ KH\ WKHUHuV D PL\
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ZDVKLQJ PDFKLQH URRP RU OHWuV JR ORRN XQGHU
WR VHH LI WKHUHuUV D PLVVLQJ VLOO SODWH 1R
XQLW OHDQLQJ RQFH \RX GHILQH WKH GHIHFW DQ
\RX ORFDWH y \RX ORFDWH LW \RX ORFDOL]H LW L{
LI \RXuOO UHDG WKH DFWXDO ZRUGV RI E WKI
ZHUYH JLYHQ WKH H[DFW ORFDWLRQ ,Q RWKHU ZR
ZDON LQ ZLWK WKDW VKRUW GHVFULSWLRQ DQG JR
RQH RI WKH XQLWYV

7+( &2857 &DQ , DVN \RX WKLV" *RLQJ GRZ(

LW DOVR UHTXLUHV v7KDW WKHUH EH D VLJQ

RZQHU Rl D UHVLGHQFH RU DSSXUWHQDQFH LQ WKH
YHULILHVY WKDW HDFK VXFK GHIHFW GDPDJH DQG L
H[LVWV LQ WKH UHVLGHQFH RU DSSXUWHQDQFH RZ

05 6$/=$12 7KHQ WKH QH[W VHQWHQFH WRR

7+( &2857 <HV 5LJKW Vv$QG LI WKH QRWLHF
KRPHRZQHUV DVVRFLDWLRQ WKH VWDWHPHQW UHT
RI SHUMXU\ E\ D ERDUG PHPEHU RI WKH H[HEXWL
DVVRFLDWLRQ w

05 6%$/=$12 $QG LW ZDV

7+( &2857 2ND\

05 6$/=$12 7KH +2$ y WKH +2$ ERDUG VLJQH

7+( &2857 6R , WDNH LW WKDW WKLV VLOO
DERXW LV DQ +2$% LVVXH LW LV QRW D XQLW LVVXH'

05 6$/=$12 :KHWKHU LWuV LQ WKH FRPPRQ
LQ WKH FRPPRQ DUHDYV
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7+( &2857 2ND\ $00 ULJKW

05 6$/=$12 $QG LWuV LQ WKH VDPH y LWuV WH
GDPDJHV LVVXH LQ WKH H[DFW VDPH SODFH LQ HYH
KHUHuV ZKDW , ILQG SDUWLFXODUO\ WURXEOLQJ D
SUREOHP 7KH\ KDYH WKH BXUBGWM @ LWFIVO DWXL@®H LR
DV , XQGHUVWDQG 7KH\ KDYH WKH EXUGHQ WR HJ
SUREOHPV DUH ZLWK RXU &KDSWHU QRWLFH +H
WKLV ZLQGRZ LVVXH /HW PH UHDG WKLV LQWR WK
W R V7IKH SXUSRVH RI UHTXLULQJ D FODLPDQW W
DQ DOOHJHG GHIHFW LV WR DOORZ D FRQWUDFWRU
ULJKW WKHUH RQ SDJH OLQHV  WR 7KH\uUH
GLGQUW JLYH DQ H[DFW HQRXJK GHVFULSWLRQ RI \
WKH\ FDQuUW GR DQ LQVSHFWLRQ +HUHuUV WKH LVV
LW DQ\ZD\ LWuV LQVLGH WKH ZLQGRZ UDLOLQJ <
VHH ZKDWuV PLVVLQJ ,WuV WKH VDPH SUREOHP Z
LQVSHFW WKDW ILUH EORFNLQJ EHFDXVH LWuV EHK
GU\ZDOO RIl WR JHW EDFN WKHUH WR VHH ZKHUH L
EHFDXVH KH ZDV GRLQJ VRPH SUH OLWLJDWLRQ ZR
&KDSWHU QRWLFH DV WKH EXLOGHU KDV DOOHJH
OHDNLQJ LQ D XQLW DQG WKH +2$ WKDW ZDV VLWW,
NQRZ \RX I[URP WKH SUHYLRXV OLWLJDWLRQ ZRXO(
WKLV"w 2PDU VDLG v6XUH +HUHuUV P\y KHUHuUV Z
KH FDPH RXW DQG ORRNHG DW LW DQG IRXQG WKH

WKH +2%$ ERDUG $0QG WKHQ RWKHU XQLWY OHDNHG

D ORRN DW WKRVH WRR w $QG LWuV WKH DFFXPXO
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&KDSWHU WR VWDUW EHLQJ FRQVLGHUHG 1RZ |,
WRGD\ ZKHWKHU RU QRW WKH VDPH +2$% ERDUG WKI
OU %URZQ KH ZDV WKH DWWRUQH\ EDEN WKHQ LQ
GRQuW NQRZ LI WKDWuV WKH VDPH ERDUG )RU DO
SHRSOH ,uP QRW VXUH ZK\ KH VSHQW VR PXFK WL
EHFDXVH ZKDW WKH\ NQRZ UHDOO\ LV LPPDWHULDG
DUH YDOLG EXW WKHUH KDV EHHQ VRPH LQYHVWLJ
PXOWLSOH XQLWV :K\" %HFDXVH ZH VHH WKLV LV

1RZ ZLWK UHJDUGV WR WKH y WR WKH PHF
ZKR y ,uP VRUU\ EXW \RX NQRZ KLP <RX SUREDEOQO
KLP WKDQ \RX HYHU FDUHG WR DV DQ H[SHUW +H
YHU\ GHWDLOHG LW LQFOXGHV SKRWRJUDSKV LW
GHIHFWV 7KDWuV D UHSRUW WKDW , ZRXOG SXW K
DQG FURVV H[DP y RU GLUHFW H[DPLQDWLRQ GLUH
UHSRUW ,WuV D WULDO UHSRUW LW LV IDU PRUH
&KDSWHU ,Q RWKHU ZRUGV LI WKDW UHSRUW L
PHDQ y DQG , WKLQN LW LV LW FHUWDLQO\ RXJKW

RQ LW , PHDQ ZKDW NLQG RI D ZRUOG GR ZH Ol

WR SURGXFH D EHWWHU UHSRUW IRU &KDSWHU W
wuLDO 7KDW PDNHV QR VHQVH WR PH <RXU +RQR
KHDG 6R 5DQG\ . HQWuV WULDO UHSRUW PHDQLQJ
DW WKH WLPH RI WULDO LW VKRXOG EH VXIILFLHQ
RI WKH VDPH KDFNQH\HG UHF\FOHG DUJXPHQWYV WK
LQVXIILFLHQF\ RI WKH GHVFULSWLRQ y WKH\ DOVR
WKH PHFKDQLFDO LVVXHVY DQG LW VKRZV \RX WKH\{
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DUJXPHQWY ,uP DFWXDOO\ DQDO\]LQJ WKDW VSHH
WKLQN LV ZURQJ 7KH\ GR EULQJ XS WKDW RQH SD
UHSUHVHQWHG LQ WZR SLFWXUHV WKDW WKH\ KDY
ZKDW WKRVH WZR SLFWXUHV ZHUH WU\LQJ WR VKR
VHH WKH YDOYHVY EHIRUH WKH\ FDQ PDNH D GHWHU
ZKDW &KDSWHU UHTXLUHV
-XVW WR EULQJ XV EDFN WR UHDOLW\ &KD
Dv D VHOl KHOS VWDWXWH VR WKDW KRPHRZQHUYV
EXLOGHUV WKHQ LQ WKLY HOHFWLRQ WR UHSD
UHSDLU , FDOO LW D ULJKW WR EH UHSDLUHG $Q
VRPHWKLQJ LW ZDV QHYHU LOQWHQGHG WR EH &KD
WKDW WKH EXLOGHUV WKH VXEFRQWUDFWRUV FDQ
KRPHRZQHU FODLPV WR KDYH WR UXQ WKURXJK LW
LW WR WKH RWKHU VLGH RI WKDW NLOOLQJ ILHOG |
ZRQGHUIXO OLWLIJDWLRQ W ZDV QHYHU LQWHQGH
LOWHQGHG WR EH D ZLQGRZLQJ SURFHVV WKDW VL
ZHDNQHVV RU DQ\WKLQJ LW ZDV VXSSRVHG WR EH
KRPHRZQHUV VKRXOG JHW WKHLU KRPHV ILIHG $Q
DQG LW UHPDLQV WKH SXUSRVH RI &KDSWHU G
$QG VR ZKHQ \RX FRPH DFURVV D GHIHFW (
\RX NQRZ , OLVWHQHG WR FRXQVHO PDNH D QXPEH
KRZ VRPHKRZ WKH EXLOGHU KDV D ULJKW WR VHH \
UHSDLUHG WR ZDWFK WKH UHSDLU EHIRUH LWuV U
IRUFH P\ FOLHQW WR NHHS WKDW EURNHQ VHZHU S
VRPHGD\ P\ FOLHQW GHFLGHV WR EULQJ D &KDSWH
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KRUVH SXFN\ <RXU +RQRU WKDWuV QRW WKH ZD\ |
7+( &2857 'HOO FDQ , y DVN \RX WKLV" 8QGH
PHDQ LW WDONV DERXW ZKDW KDSSHQV ZKHQHYHU
ZLOO EH KRQHVW ZLWK \RX , WKLQN WKH WKLQJ W
ZKDW LV y , WKLQN DQ HPLQHQW WKUHDW LV VXGG
ZDWHU JXVKLQJ WKURXJK WKH KRXVH ZHOO \RX G
QRWLFH EXW , ZRXOG WKLQN HYHQ D SKRQH FDOO
WKLV SUREOHP ZHuUH JRQQD %DQG $LG LW XS WR
RYHU WKH KRXVH DQG WKHQ RQFH ZH JHW LW VWR
WKH \RX NQRZ WKH KRXVH \RX NQRZ WKLQJ VR W
RI WKH KRXVH WKHQ FRPH ULJKW DZD\ WR ORRN D
UHSDLUHG DQG LI WKH\ vD\ QR VRUU\ ZHuUH QRW
\RX KDYH WR JHW LW UHSDLUHG %XW , DP WURXE(
WR JHW D QRWLFH RXW EHIRUH \RX FDQ HYHQ PI
y
05 6%$/=$12 /HWuV UHDG WKH ILUVW VHQWH ¢

7+( &2857 2ND\

05 6%/=%12 ,W VD\V v$ FRQWUDFWRU VXEH
ZULWWHQ QRWLFH RI D FRQVWUXFWLRQ GHIHFW UH
7+( &2857 5LJIJKW

05 6%/=%12 ZRUN SHUIRUPHG E\ WKH FRQ\

7+( &2857 5LJIKW

05 6%$/=%12 WKDW FUHDWHY D VXSSOLHU )
WKUHDW WR WKH KHDOWK RU VDIHW\ RI WKH LQKDE
UHDVRQDEOH VWHSV WR FXUH LW w 7KDW PHDQV V
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KRPH \RX KDYH WR PDNH Dy HVVHQWLDOO\ D JXHVY WK

y RUDQ H[SHUW GHWHUPLQDWLRQ WKDW WKLV GHI
FRQWUDFWRUuV ZRUN WKDW LV EH\RQG WKH DELOL
PRVW +2%$ ERDUGY 7R PDNH D GHWHUPLQDWLRQ D
VSHZLQJ UDZ VHZDJH LQWR WKH EDVHPHQW RI \RX{
DQG FDOFXODWH ZDV WKLV D FRQVWUXFWLRQDO G
'LG ZH SXW VRPHWKLQJ RQ WKH SLSH WR FDXVH LW
VRPH SUHYLRXV UHSDLU WKDW ZH GLG" 7KH VWDW
D OLIH VDIHW\ LVVXH DULVHV WKDW D GHFLVLRQ K
FDXVHG E\ WKH FRQWUDFWRU YHUVXV VRPH RWKHU
VDIHW\ LVVXH LV JRQQD FDXVH D ORW RI SHRSOH V
WLPH WR WU\ DQG ILJXUH LW RXW EDG VWXII LV JR
WKLQNLQJ RU WU\LQJ WR FDOO SHRSOH WR FRPH L
VWXII WKHUHuV UDZ VHZDJH ILOOLQJ RXU EDVHPHQ
DXWRPDWLFDOO\ WKH\ VKXW WKH ZDWHU RII DW W
KHUH LWuV VHZHU \RX FDQuUW VKXW LW RIlI VR \RX
<RX KDYH WR FDOO VRPHERG\ LQ WR HVVHQWLDOO
\RX KDYH WR GR LW TXLFNO\ EHFDXVH LWuV UDZ VH

6R , KDWH WR EH VR JUDSKLF <RXU +RQRJ

7+( &2857 ,WuV D FUDSS\ SUREOHP , WKLQ
05 6%$/=%$12 <HV

7+( &2857 DOO FRXOG VWLSXODWH DERXW
05 6%$/=%$12 $QG WR EH SHUIHFWO\ KRQHVW

DUJXPHQW EXW 'y , DSRORJL]H 3HWHU WKDW ZDV \
7+( &2857 :HOO y EXW WKH WKLQJ LV WKRXJ

Page - 35




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

VR HPLQHQW RI D SUREOHP" JuP JDWKHULQJ IURP
ZDVQuUW WKDW HPLQHQW DQG vy, PHDQ ZH GLGQuUW
WKH EDVHPHQW

05 6%$/=%$12 1R vy

7+( &2857 ULIJKW"

05 6%$/=%12 , EHOLHYH ZH GLG $QG WKH
XQGHUVWDQG WKH\ KDYH Dy WKH\ KDYH D y WKH\ §
ILGXFLDU\ GXW\ D UHVSRQVLELOLW\ WR PDNH VXU
NQRZ WR DFW LQ WKHLU EHVW LQWHUHVW $QG ,
LW QHHGHG WR EH IL[HG y IL[HG LPPHGLDWHO\ . U
WKRXJKW WKDW XQGHU WKHUH UHPDLQV RQ KRP
VRPHWKLQJ FRXOG LQ VRPH IXWXUH RU IDVKLRQ LH
WKDW WKH\ PXVW QRWLI\ WKH EXLOGHU EHIRUH WK

7+( &2857 % XW WKH VWDWXWH XQIRUWXQDW

05 6%$/=%12 $QG VHH ,uP QRW VXUH WKDW |
y \RXUUH ULJKW $QG JUDQFLV MXVW UHPLQGHG Pt
DFWXDOO\ FDOOHG WKH ILUH GHSDUWPHQW ZKHQ U
KROLGD\ $QG ZKHQ WKH\ FDOOHG WKH ILUH GHSD
RXW DQG LW ZDV VRPHWKLQJ WKDW QHHGHG WR EH

7+( &2857 2ND\

05 6%$/=%12 VR y ,uP WURXEOHG E\ WKLYV
URRI OHDN RQ P\ KRXVH WKDW , KDYH WR FDOO WK
ROG DQG , JRWWD FDOO . % +H\ % FRPH RXW EHF
JRQQD JR XS WKHUH IRU D KXQGUHG ILIW\ EXFNV D
WKH KRPH WKDW zZzDV GDPDJHG IRU ZKDWHYHU UHD
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SRLQW , PD\ GR D &KDSWHU QRWLFH RQ \RX DQG
DW VRPH SRLQW ZKLFK FRXOG DIIHFW KHDOWK DQG
LQYLWLQJ \RX WR P\ KRXVH , PHDQ
7+( &2857 %XW XQIRUWXQDWHO\ WKDW vy
05 6%$/=$12 LW YLRODWHY y LW YLRODWHV F
LOQWHUSUHWDWLRQ RI WKH ODZ , XQGHUVWDQG Z}
7+( &2857 5LIJKW

05 6%$/=$12 DQG , WKLQN WKDW LWuV YHU
WKLV LV ZKDW VKRXOG KDYH EHHQ GRQH EXW LQ |
WKLQJV DQG H[SHFW WKDW \RXuUH JRQQD FDOO WH
WRS RI WKH \RXU PLQG WKLV PD\ ULSHQ LQWR OLW
KDYH WR FDOO WKH EXLOGHU ,WuV MXVW y LW ER
y WKDW ZRXOG EH SHRSOHuV WKLQNLQJ $QG VR ,
&KDSWHU y RU WKDW LQWHUSUHWDWLRQ RI WKH
LOQWHUSUHWDWLRQ WKDW WKLV &RXUW SODFHV RQ

7+( &2857 2ND\

05 6$/=$12 <RXU +RQRU , MXVW ZDQW WR
UHFWLI\ D FRXSOH RI WKLQJV WKDW , KHDUG IURP
ZKHWKHU RU QRW VLQFH LWuV WKH ERDUG WKDWu\
VHWWOHG WKH FODLP WKHQ , GRQuUW NQRZ LI WKH
EH VXUSULVHG LI LWuV D FRPSOHWHO\ GLIIHUHQW
%URZQ WKLQNV WKDW WKHVH QHZ SHRSOH y LI WKH
JHH] ZH JRWWD FDOO WKH y ZH JRWWD FDOO WKH
VHZHU SLSH EUHDN $JDLQ , GRQUW WKLQN WKDW
LOQWHUSUHWDWLRQ RI WKDW VWDWXWH
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&RXQVHO IRU WKH EXLOGHU KDV PDGH D EL
ZKHQ \RX KDYH SULRU y SULRU UHSDLUV vy LQ IDFW

J Gt
KH

&KDSWHU LI \RX GR D UHSDLU ZLWKRXW QRWLI\LQJ W

ZDLYHG DQ\ DELOLW\ WR HYHU EULQJ WKDW ODZzZVX
+RQRU ZDV EURXJKW LQ IURQW Rl -XGJH :LOOLDPV
KDG GR]JHQV RI KRPHRZQHUV ZKR KDG .L7HFK EUHD

LW

LQ
NV I

QHYHU QRWLILHG WKHLU EXLOGHUV DQG , EHOLHYH LW

05 %52:1 2EMHFWLRQ <RXU +RQRU
05 6%$/=$12 EHFDXVH WKHUH ZHUH vy
05 %52:1 2EMHFWLRQ :H UDLVHG WKLV LQ W
PHQWLRQ RI LW :H DGGUHVVHG WKLV <RXU +RQR
LQ WKH RSSRVLWLRQ 7KHVH DUH DUJXPHQWV WK
WKH ILUVW WLPH
7+( &2857 2ND\
05 %52:1 ,WuV LOQDSSURSULDWH WR UHIHUH
05 6$/=$12 , EHOLHYH KH vy
7+( &2857 , XQGHUVWDQG vy

05 6%$/=$12 UDLVHG vy
7+( &2857 EXW y
05 6%$/=$12 LW LQ WKH UHSO\ DQG RI FRX

7+( &2857 ,u00 OLVWHQ WR \RX 0U 6DO]DQ
05 6$/=$12 , EHOLHYH WKDW .% UDLVHG WK
\RXU SRUWLRQ RI WKH .L7HFK FDVH DQG , EHOLHYH
WKHUHuUV QRWKLQJ LQ &KDSWHU  WKDW VD\V WKD
IL[ D SUREOHP WKDW \RX IRUHYHU ZDLYH DQ\ ULJK)
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WKDW VSHFLILF SUREOHP WKDW KDV DOUHDG\ EHH
VHWWOHPHQW IXQG DFWXDOO\ SDLG WKRVH SHRSO
WKLQN WKHUHuV DQ\ ZDLYHU XQGHU &KDSWHU LI
LVVXH \RXUVHOI <RX DUH DEOH WR EULQJ WKDW
GRQUW WKLQN $% FKDQJHG WKDW
/IDVWO\ <RXU +RQRU ZLWK UHJDUGV WR W
DERXW LI WKLV &RXUW ZHUH WR VWD\ :H ZRXOG D
OLWLJDWLRQ DQG KHUHuUV ZK\ 7KLV OLWLJDWLRQ
&KDSWHU LW ZDV EURXJKW IRU D QXPEHU RI GLI
LQYROYLQJ FRQWUDFW LQWHUSUHWDWLRQ VRPH R
RI UHVSRQVLELOLW\ 7KRVH LVVXHV , EHOLHYH VK
XQWLO WKDW VXFK WLPH DV WKH +2$% KDV WKH RSS
FODLP WR WKLV y WR WKH EXLOGHU 1RZ ZH EHOL
RYHU DQG DERYH VLPSO\ WKH LQWHUSUHWDWLRQ F
ULJKW WR VD\ &KDSWHU LV GRQH OHWuUV PRYH R
1RZ QH[W ZHHN ZHuUH PHHWLQJ ZLWK )OR
RYHU RXU &02 ZHuUH JRQQD VWDUW VHWWLQJ XS
VWDUW WHVWLQJ GHSRVLWLRQV DQG PRYH WKLV
+RQRU LV LV WKDW \RX QRW RQO\ GHQ\ WKHLU PR\
SURFHVV KDV EHHQ FRPSOHWHG XQGHU VXEVHFW
PRYH RQ JHW WR WKH PHULWV RI WKH OLWLJDWLR
WKLV FODLP 7KDQN \RX
05 %52:1 7KDQN \RX <RXU +RQRU 3HWHU %
WKH PRYLQJ SDUWLHV 1XPEHU RQH IRU WKH UHF
ZLWK WKH +2$uV UHSUHVHQWDWLRQ WKDW WKLV &
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UDLVHG E\ WKH QHZ &KDSWHU QRWLFH DUH QRW
DJUHHPHQW $QG LQ IDFW ZH DJUHH WKHUH ZLOO
GHSHQGLQJ RQ KRZ WKH UHVW RI WKLV FDVH JRHV
DUH EDUUHG E\ WKH YHU\ WHUPV RI WKH VHWWOHP
SUHVXPSWXRXV RI FRXQVHO WR VWDWH WR WKH &R
GHWHUPLQHG DQG WKDW \RX NQRZ DOUHDG\ WKDW
WKDW ZHUH QRW SDUW RI WKH GHIHFWYV WKDW ZHU
IDFW <RXU +RQRU ZHuOO EH PDNLQJ DUJXPHQWYV
LVVXHV WKDW DUH LQGHHG RQHV WKDW ZHUH LGHA(
UHODWHG WR RQHV WKDW ZHUH UHODWHG GXULQJ
RI WKH VHWWOHPHQW DJUHHPHQW W LV FRQWHP
DUH GLVSXWHV RYHU WKH VHWWOHPHQW DJUHHPH(
DIJUHHPHQW ZRXOG EH GLVFORVHG EXW QRW WKH H
NQRZ EHFDXVH , ZDV SDUW RI WKH GUDIWLQJ RI LW
DV IDPLOLDU ZLWK WKH WHUPV DV , DP

<RX y RQH DUJXPHQW WKDW KH PDGH DV W

FRY
EH
DV
HQV
X UV
WK |
HU
W K D
WL |
WK F
S O D
OW \
QW

R ZK

JubQwW WKH PRWLRQ LV LQWHUHVWLQJ EHFDXVH W
UHOLHV XSRQ WKDW VXEVHFWLRQ WKDW WKH QR

H F
LFH

SRUWLRQ RI WKH VWDWXWH WKDW KH GLG QRW UHIHUFE

LQ WKHLU RSSRVLWLRQ LW ZDV UDLVHG IRU WKH ILUV'

EHOLHYH WKH &RXUW DOUHDG\ KLW RQ ZKDW LV LPISRU

SURYLGHG W ZRXOG EH D FRPSOHWH UHMH FMJL

/ILIKWWLOO DSSOLHV LW ZRXOG EH D FRPSOHWH U
P\ FOLHQWYV WR FKDOOHQJH WKH VSHFLILFLW\ RI W
EHOLHYH WKDW WKH VWDQGDUG QRZ LV WKDW LW ¥
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XSRQ H[DFW ORFDWLRQ EDVHG XSRQ VSHFLILF LGH
LOQMXU\ DQG QRW RQ WKH UHD\WR/QD QM XYY D QWD FE
SURYLGHG WR P\ FOLHQW ZKLFK WKHUHuV QR zZD\ O
GRQH WR XQLW LQ WKHLU HQWLUHW\ WR y DQG |
EHOLHYH D VLJQLILFDQW SRUWLRQ RI WKH PHFKDQ
VHZHU LVVXH ZLWKRXW P\ FOLHQW EHLQJ DIIRUGH(
SURYLGH D UHVSRQVH WR PDNH D GHWHUPLQDWLR
LQFOXGH DQ HOHFWLRQ WR UHSDLU

$QG DV WKH &RXUW NHSW FRPPHQWLQJ GX|
UHSUHVHQWDWLRQ 156 VSHFLILFDOO\ VWDWH
FRPPHQFHV DQ DFWLRQ \RX PXVW JLYH ZULWWHQ Q
PXVW DFFRUGLQJ WR $% LGHQWLI\ LQ VSHFLILF

LQMXU\ WR HDFK UHVLGHQFH WKH H[DFW ORFDWLR

WKDW <RXU +RQRU EXW WR UHDG LW WKDW WKHU
\HDUV DJR DSSURYHG E\ WKH JRYHUQRU VLJQHG L
DQG SXW LQ QHZ ODQJXDJH WKDW VD\V VSHFLILF G
1RW VSHFLILF GHWDLO RI GHIHFWV GDPDJHV DQG
VHDFKw GHIHFW GDPDJH DQG LQMXU\ 7R HDFK 1
RQH XQLW KHUH DQG D VDPSOH WKHUH EXW WR HE
OLPLWDWLRQ WKH H[DFW ORFDWLRQ RI HDFK VXFK

$QG WKHQ O0U 6DO]JDQR VDLG Vv<RX NQRZ
KLP WR SXW XS WKDW EOXH WDSH DQG SXW LW KHU
VDPSOLQJ \RX FDQ FDOO WKDW H[WUDSRODWLRQ
KRZ HOVH WKLV &RXUW FDQ LQWHUSUHW ZKDW WK}
DSSURYHG DQG VLJQHG LQWR ODZ ZKHQ LW WRRN |
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Rl 156 y RU ZKLFK VSHFLILFDOO\ WRRN RX

W W

RULJLQDOO\ vDLG v7KDW D QRWLFH WKDW LQFOXGHYV

FDXVH RI WKH FRQVWUXFWLRQDO GHIHFWV DQG WK
LOQMXU\ UHVXOWLQJ IURP WKH GHIHFWV ZKLFK LV E
UHSUHVHQWDWLYH VDPSOH Rl WKH FRPSRQHQWV R
PD\ EH XVHG DV QRWLFH w ,WuV RXW ,W ZDV VSH
JRQH DQG ZKDW ZDV SXW LQ LWV SODFH LV D UHTX
RI HDFK GHIHFW HDFK LQMXU\ HDFK GDPDJH LQ HI

7KH QRWLFH WKDW ZDV SURYLGHG WR P\ F{
+RQRU :HuYH LGHQWLILHG WKDW WKHUH ZHUH RY
FRQILJIXUDWLRQV 1RZ WKH UHSUHVHQWDWLRQ <
WKH VDPH ZLQGRZV :HuYH UHSUHVHQWHG WR \RX
EXW KH VD\V WKDW QRQH RI WKHP DUH RI WKH VLO
+RQRU IURP WKH DOOHJHG FRUURVLRQ GDPDJH L\
ZHUYH QRZ KHDUG LV DSSDUHQWO\ 0U +LQGL\HK Z
GDPDJH FDXVHV VWUXFWXUDO FRPSURPLVH RI WKH
7KDWuV QRW LQ WKH QRWLFH WKDWuV LQ 0U +LQ(
GDPDJH WKDW WKDW VWDWXWH VD\V PXVW EH LGH{

H Q
DVH
| WK
FLIL
LUH
D F K
DLH
HU

RXU
WK
O S
N GF
DQW
E XI
5 L\ H
DWL

ORFDWLRQ 7KDWuV ZKDW WKH VWDWXWH VD\V 7KH\

WKH 30DLQWLIIuV EDU IRXJKW GHVSHUDWHO\ DJDL
WKH ODZ

<RX FDQQRW y OU 6DO]JDQR VDLG y XVLQJ \
V<RX ORFDOL]JH ZKHUH LW LV DQG WKHQ LWuV RQ P
ORFDOL]JHG WKDW :H FDQ ILJXUH RXW ZKHUH HOV|
FRUURVLRQ \RX FDQQRW ORFDOL]H VWUXEWXUDO
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EORFNLQJ 7KDWuV VSHFLILF (YHQ LI \RX ZHUH W
DOORZDEOH H[WUDSRODWLRQ VXPPDU\ DIILGDYLW
SXUVXDQW WR WKH VWDWXWH OU +LQGL\HK FDQu
ZHOO , ORRNHG DW ILIWHHQ XQLWY , WKLQN \RX

R Ol
| URF
W H
ZHU

EHWZHHQ WKH WZR WRZHUV )LIWHHQ XQLWV" 7KDWu\

ZRXOG WKDW EH D VXIILFLHQW VDPSOLQJ"
OU 6DO]JDQR VD\V WKDW WKH UHSRUW IURP

DW WULDO <RXU +RQRU WKH UHSRUW WKDW LV S
OU )HKU 7KH RQO\ WKLQJ WKDW 0U .HQW SURYLGd
ZLWK ZKDW KH WKLQNV LW ZRXOG FRVW WR GR WK
VD\V RK ZH PD\ KDYH WR GR LI ZH KDYH WR IROOR
SURYLGH D UHSRUW WKH UHSRUW WKDWuV SURYLQ
$70* $GYDQFHG 7HFKQRORJ\ DQG ODUNHWLQJ *URX
*UHJRU\ JHKU ) H K U
7RGD\y ,uYH OHDUQHG PRUH WRGD\ DERXW

NQHZ EHIRUH IRU RYHU QRZ D \HDU RI OLWLJDWLRZ(
&KULVWPDV , OHDUQHG WRGD\ WKDW VHZDJH ZDV
OHDUQHG WRGD\ WKDW WKH\ FDOOHG XS WKH ILUH
GLGQUW NQRZ WKDW WKH\ VKRXOG FDOO P\ FOLHQ\
EXW WRGD\ WKDWuV ZKDW \RX ZHUH WROG 1RWHYV
LQIRUPDWLRQ ZH QRZ NQRZ 1RZKHUH GHVSLWH W
VRPHWKLQJ DV WR WKH VHZHU FODLP 7KH\ GLGQu
WR ZKDW y ZKDW \RX GLG ZLWK WKRVH ILWWLQJV D
PHFKDQLFDO SLSLQJ :KDW \RX GLG ZLWK WKHP 1
\RX GLGQuUW KHDU DQ\WKLQJ WRGD\ GLG \RX" 7KRV
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WKHUHuvVY QHYHU EHHQ D UHSUHVHQWDWLRQ WKDW
UHSODFHG LV DQ\ZKHUH WR EH IRXQG

<RXU +RQRU OU 6DO]JDQR DVNHG \RX DW W,
GLVUHIJDUG HYHU\WKLQJ P\ FOLHQW VD\V y KDV DV
IURQW Rl WKH VSHFLDO PDVWHU QH[W ZHHN DQG K
/I[HWuV OHW 6SHFLDO ODVWHU +DOH VHW HYHU\WKL(
WKH &KDSWHU SURFHVV ZH MXVW GR GHSRVLWL
RQ VR ZH FDQ JHW WR WKH PRQH\ 7KDWuV ZKDW
WKH\ JHW WR DVN IRU PRQH\ WKH\uYH JRW WR JLYH
ZRXOG EH D FRPSOHWH GLVUHJDUG RI $% LI WKL
6DO]JDQRuUV SRVLWLRQ WKDW P\ FOLHQWVu GHFO
FRPSOHWHO\ GLVPLVVHV WKH &KDSWHU LVVXHV I
WKHUH DUH KXJH SUREOHPV ZLWK WKH &KDSWHU
FKDOOHQJH WKDW O\ FOLHQW KDV FKDOOHQJHG L
UHVSRQVH FKDOOHQJHG LW DW y GXULQJ WKH PHG

WKHP DQG FKDOOHQJHG LW DSSURSULDWHO\ LQ WK

1RZ ILQDOO\ ZLWK UHJDUG WR ZKHWKHU R
GHWHUPLQDWLRQ WR VWD\ WR VHH LI WKH\ FDQ IL[
QRWLFH SUREOHPV WKH VWDWXWH VSHFLILFDOO\
WKH &KDSWHU QRWLFH EHLQJ SURSHUO\ GRQH W
FDQ VWD\ WKDW LW FDQ GLVPLVV ZLWKRXW SUHNMN
DFWLRQ ,W GRHVQuW VD\ DQ\WKLQJ DERXW P\ FOI
FOLHQW VKRXOG QRW EH SUHFOXGHG IURP JRLQJ |
WKLQJV OLNH WKH VSROLDWLRQ RI HYLGHQFH , V
WKLV &RXUW KDV QR DGGLWLRQDO LQIRUPDWLRQ O
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SLSH FRPSRQHQWY VWLOO DUH DQ\ZKHUH WR EH IR
GR D WHVW RQ WKHP WR VHH LI ZKDW LV DOOHJHG
FOLHQW FDQ FRQILUP WKH FRPSRQHQWY SDUWV 0
FODLP DJDLQVW D WKLUG SDUW\ PDQXIDFWXUHU E)
ZKLFK WR EDVH WKDW EHFDXVH P\ FOLHQW GRHV Q
7KHUH DUH DVSHFWV RI P\ FOLHQWVu GHFODUDWR
JR IRUZDUG <RXU +RQRU EHFDXVH WKH VWDWXWH
DFWLRQ E\ D FODLPDQW 0\ FOLHQW LV QRW WKH F
UHOLHI LQ LWY GHFODUDWRU\ UHOLHI DFWLRQ DQQ
ZH ZHUH KHUH PRQWKYV DJR LQ ZKLFK WKH\ GLG D |
FOLHQWVu GHFODUDWRU\ UHOLHI DFWLRQ DQG \RX
VLQJOH JURXQG DQG \HW WKH\UUH GUHGJLQJ WKDYV
WKDW P\ FOLHQWVu GHFN UHOLHI DEFEWLRQ ZDV DSS
7KLV &RXUW VKRXOG JUDQW WKH PRWLRQ |

7KLUG &DXVH Rl $FWLRQ DV WR DOO FODLPV UHOD\
PHFKDQLFDO SLSLQJ FODLPV WKDW KDYH EHHQ UHI
EHLQJ JLYHQ WR P\ FOLHQW DQG WKH RSSRUWXQLV
WKH VHZHU FODLP EHFDXVH QR QRWLFH ZDV JLYHQ
EH SURYLGHG WKDW ULJKW WR UHSDLU DJDLQ LWu)
WKDW :LWK UHJDUG WR WKH RYHUDOO FODLP WK
VHQG WKH +2$ EDFN WR WKH GUDZLQJ ERDUG WR V
ZKLFK UHTXLUHV WKDW VSHFLILFLW\ $QG ZH KDYH
VKRZQ ZKDW LV ZURQJ LQ HDFK DQG HYHU\ LQVWD(
WKDW ZH UHFHLYHG 7KDQN \RX <RXU +RQRU
7+( &2857 &RXQVHO , ZRXOG OLNH WR ZULW
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WKDW VRPHWLPHY , WDNH D ZKLOH WR GR WKHP DQ(
%XW WKH JRRG QHZV LV HYHQ WKRXJK ,uP ULJKW
KDYH JRW MXVW D IHZ OHIW ZLWK UHVSHFW WR WK
NLQG RI DQ[LRXV WR JHW WKDW RQH RIlI RI WKH GU
JRWWHQ RQH RI WKHP RXW DQG , JRW WKUHH PRUH
WKLQN WKDW WKH\uUH JRQQD WDNH PH WKDW ORQ
DIWHU WKDW
05 %52:1 <RXU +RQRU LV y FRXOG \RX JLYH )

DSRORJL]H IRU WKLYV &RXOG \RX JLYH XV DQ\ W\SH
DW LV WKDW WKHUH DUH VR PDQ\ LVVXHV WKDW DU
FRXQVHO DV WR ZKDW WKH +2%$ WKLQNV \RX VKRXO
FDVH DQG ZKDW DVSHFW RI WKH FDVH 1 ZH KDG V
UHFRPPHQGDWLRQ ZRXOG EH WR LQIRUP WKH VSHH
RUGHU IURP WKH &RXUW LW ZRXOG EH LQDSSURSU
VFKHGXOH RQ WKLV FDVH XQWLO ZH JHW WKLV &RX

7+( &2857 ,uP SUHWW)\ FRQILGHQW , FDQ JH\
IRXU ZHHNYV O\ PXUGHU WULDO JRHV LQWR QH[W Z
VWDWH EDU IRU D FRXSOH RI GD\ EXW , DP KHUH D
PHDQ WKRVH RWKHU WKLQJV ZRQuW WDNH PH WKD

05 %52:1 6R \RX EHOLHYH ZLWKLQ WKUHH

7+( &2857 <HV

05 %52:1 <RXU +RQRU vy

7+( &2857 , UHDOO\ GR

05 %52:1 P\ FOLHQWY ZRXOG UHTXHVW W
WKH VSHFLDO PDVWHU KROG RIIl RQ VHWWLQJ DQ\ (
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WKLV SDUWLFXODU PRWLRQ
05 /<1&+ 7KDWuV QR SUREOHP <RXU +RQRU
JOR\G WRGD\ DQG SXW LW RIl XQWLO \RX FRPH EDF
7+( &2857 :HOO LWuOO VDYH \RX JX\V DOO VR
WKDW VRPHWLPHV , WDNH ORQJ RQ WKHVH DQG LW
WKHP DQ\ZD\ %XW ,uG MXVW OLNH WR ZULWH RQ \
05 6$/=$12 7KDQN \RX <RXU +RQRU
05 %52:1 7KDQN \RX VR PXFK <RXU +RQRU
7+( &2857 2ND\
05 %52:1 7KDQN \RX IRU \RXU WLPH

7+( &2857 <RX EHW
>3URFHHGLQJVY FRQFOXGHG DW

n

$77(67 , GR KHUHE\ FHUWLI\ WKDW , KDYH WUXO
DXGLR YLGHR UHFRUGLQJ LQ WKH DERYH HQWLWOH

BBBBBBBBBBBBBBBBBB
1250% 5%$0,5(=

&RXUW 5HFRUGHU
'LVWULFW &RXUW 'HSW
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BREMER WHYTE BROWN &
210($5% //3
1160 N. Town Center Drive
Suite 250
Las Vegas, NV 89144
(702) 258-6665

Electronically Filed
10/27/2017 1:57 PM
Steven D. Grierson
CLERK OF THE COURT

OPP

PETER C. BROWN, ESQ.
Nevada State Bar No. 5887
JEFFREY W. SAAB, ESQ.
Nevada State Bar No. 11261
%5(0(5 :+<7( %52:1 290(%$5% //3
1160 N. TOWN CENTER DRIVE
SUITE 250

LAS VEGAS, NV89144
TELEPHONE: (702) 25&665
FACSIMILE: (702) 2586662
pbrown@bremerwhyte.com
jsaab@bremerwhyte.com

Attorneys for Plaintiffs/Countebefendants,

LAURENT HALLIER; PANORAMA TOWERS |, LLC;
PANORAMA TOWERS | MEZZ, LLC; and M.J. DEAN
CONSTRUCTION, INC.

DISTRICT COURT
CLARK COUNTY, NEVADA

LAURENT HALLIER, an individual;
PANORAMA TOWERS |, LLC, a Nevada
limited liability company; PANORAMA
TOWERS | MEZZ, LLC, a Nevada limited
liability company; and M.J. DEAN
CONSTRUCTION, INC., a Nevada Corporatic

Case No. Al6-744146D
Dept. XXII

LAURENT HALLIER; PANORAMA
TOWERS |, LLC; P ANORAMA
TOWERS | MEZZ, LLC AND M.J.
DEAN CONSTRUCTION, INC. 16
OPPOSITION TO PANORAMA UNIT

Plaintiffs,

VS.
FOR CLARIFICAT ION OF THIS
&285716 6(37(0%%2017
ORDER

PANORAMA TOWERS CONDOMINIUM
81,7 2:1(561 $662&,%$7,21 D
nonprofit corporation,

Defendant.

PANORAMA TOWERS CONDOMINIUM
81,7 2:1(561 $662&,%$7,21 D
nonprofit corporation,

CounterClaimant
VS.

LAURENT HALLIER, an individual;
PANORAMA TOWERS |, LLC, a Nevada
limited liability company; PANORAMA
TOWERS | MEZZ, LLC, a Nevada limited
liability company; and M.J. DEAN

N N N N N N e e e e e e e e e e e e e e e e " e e e e e e e

H:\1287\551\PLD\Opp Mtn for Clarification\Opp Mtn for Clarification - Final.docx
Case Number: A-16-744146-D

OW1(56 $662&,$7,2196 027
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BREMER WHYTE BROWN &
210($5% //3
1160 N. Town Center Drive
Suite 250
Las Vegas, NV 89144
(702) 258-6665

CONSTRUCTION, INC., a Nevada Corporatic
SIERRA GLASS & MIRROR, INC.; F.
ROGERS CORPORATION; DEAN ROOFINC
COMPANY; FORD CONTRACTING, INC.;
INSULPRO, INC.; XTREME EXCAVATION;
SOUTHERN NEVADA PAVING, INC.;
FLIPPINS TRENCHING, INC.; BOMBARD
MECHANICAL, LLC; R. RODGERS
CORPORATION; FIVE STAR PLUMBING &
HEATING, LLC, dba SILVER STAR
PLUMBING; and ROES 1 through , indive,

CounterDefendants.

N N N N N N N e e e e e e

COME NOW Plaintiffs/Counter-Defendants Laurent Hallier, Panorama Towers I,
Panorama Towers | Mezz, LLC and M.J. Dean Construction, Inc. (hereinafter collectively 1
WR DV 3% XLan@ thridugh thek attorneys of record, Peter C. Brown, Esq. and Jeff
Saab, Esq. of the law firmrRl % UHPHU :K\WH %URZQ 2 9 0 HsObohs thi

LLC,

eferrec
ey W.
8 D

Opposition to Defendant/Counter-Claimant Panorama Tower Condominium Unit Owiners

Associatior KHUHLQDIWHU 3M8tow ferFaldbifwatieh@f KLV &RXUW TV
2017 Order.

bHSYV

This Opposition is made and based on the pleadings and papers on file herein, the followin

Memorandum of Points and Authorities in support thereof, and any and all evidence
testimony accepted by this Honorable Couthattime of the hearing on the underlyidgtion.

Dated: October 272017 BREMER WHYTE BROWN & OMEARA LLP

By:

Peter C. Brown, Esq.

Nevada State Bar No. 5887

Jeffrey W. Saab, Esq.

Nevada State Bar No. 11261

Attorneys for Plaintiffs/Counter-Defendants,
LAURENT HALLIER; PANORAMA
TOWERS |, LLC; PANORAMA

TOWERS | MEZZ, LLC; and M.J. DEAN
CONSTRUCTION, INC.

H:\1287\551\PLD\Opp Mtn for Clarification\Opp Mtn for Clarification - Finatdo
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BREMER WHYTE BROWN &
210($5% //3
1160 N. Town Center Drive
Suite 250
Las Vegas, NV 89144
(702) 258-6665

l.
FACTUAL SUMMARY

This matter arises from allegations of construction defects at two towers in the Panoram

Towers Condominiums project, located at 4525 Dean Martin Drive, Las Vegas, NéVauzee!(

| ) and 4575 Dean Martin Drive, Las Vegas, Neva@laer I1") (hereinafter together referred

to

as the Projecf). Tower | consists of 33 floors, 308 units, 10 townhomes, 6 lofts, retail space,

pool, and a 5-level parking garage. Tower Il consists of 34 floors, 308 units, 10 townhgmes, |

lofts, retail space, pool, and 5-level parking garage. Plaintiffs, Laurent Hallier and P3|
Towers I, LLC KHUHLQDIWHU WRJHWKHU UHIHUUHG WR DV

entities for the Project, and Plaintiff M.J. Dean Construction, I1Ad.J. Dean) was the Projec$

Noram:

3IHY

general contractor. Laurent Hallid?anorama Towers |, LLC and M.J. Dean shall hereinafter be

collectively referred to asihe Builders) -

The Builders filed their Complaint for declaratory relief and affirmative damages on

September 28, 2016 asserting claims for: (i) Declaratory Relief - Application of AB L}
Declaratory Relief - Claim Preclusionii) Failure to Comply with NRS 40.60@t seq, (iv)

Spoliation of Evidence; {vBreach of Contract() Declaratory Relief - Duty to Defend; and (

5; (

i)

Declaratory Relief - Duty to Indemnify. On March 1, 2017, Defendant/Counter-Clgimant

Panorama Tower Condominium Unit Own§sssociation 3$VVRFLDWLRQ™ ILO
Couner-Claim asserting claims for (i) Breach of NRS 116.4113 and 116.4114 Express and
Warranties, Habitability, Fitness, Quality and Workmanship; (ii) Negligence and Negliger
se; (i) Products Liability; (v) Breach of Contract; jvintentional/Negligent Non-Disclosure; &
(vi) Breach of the Duty of Good Faith and Fair Dealing; Violation of NRS 116.1113.

On March 20, 2017, the Builders filed a Motion for Summary Judgment as 1
Association§ Counter-Claim and a Motion for Partial Summary Judgment as tddheL O
Third-Claim for Relief. The Association filed its Opposition on April 26, 2017 and the By
filed its Reply Brief on May 10, 2017.

HG |
Impliec
ce per

nd

o the
GHU

ilders

In consideration of the above, and following oral argument on June 20, 2017, this Cour

LVVXHG LWV )LQGLQJV RI )DFW DQG &RQFOXVLR QWil®the/ D Z

3

H:\1287\551\PLD\Opp Mtn for Clarification\Opp Mtn for Clarification - Finatdo
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1160 N. Town Center Drive
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Las Vegas, NV 89144
(702) 258-6665

Order appears perfectly clear on its face to the Builders, the Association now seeks clarifig
tothis &R XUW TV tWKis3ke® ) Re@yer problems; and)(fire blocking.
A. Sewer Problems
Initially, the Association seeks clarification as to whether its claim for sewer problen

dismissed viatis &RXUWITV 2UGHU +RZHYHU WKH $VVR F4.Ndiibh

cation ¢

1S was

RQ I

IRU &ODULILFDWLRQ ORUH VSHFLILFDW®QannW &dr shvsWRlirel DV

inspection and repair requiremento which the Builders are unequivocally entitled to by statute.

SeeAssn Mtn. P 6; 22-23Consequently, sinceth&RXUW KDV DOUHDG\ GHW
Chapter 40 Notice was deficient, and because the Association concedes that it will never f
cure the Notice deficiency, th§ VVRFLDWLRQTY DOOHJHG VHZHU FOI
canbenoRWKHU UHDGLQJ RI WKLV &RXUWY TV 2UGHU EXW W,

B. Fire Blocking

TKH $VVRFLDWLRQ VHHNV B3FODULW\" DV W R-litig#tien
destructive testing at each and every location, or potdatation where fire blocking may hay
been omitted. In reality, this is not an effort at clarification, but rather a Motio
Reconsideration. & Court already rejeged WK H $V V Rd&rdubavitis BrHjs/issue, confirm
the statutory requirement of the identification of each defect, damage and injury to each re
The Order expressly stated that extrapolation was no longer all®eeQrder P. 15; 15-17.

The Association contends the available plans are not specific enough to all
AssociaiRQfY H[SHUWV WR LGHQWLI\ HDFK DQG HYHU\ O
SUREOHP DQG LQGHHG WKH $VVRFLDWLRQTV H[SHUW
particular issue in the Chapter 40 Notice:

Fire Blocking: The plans call for fire blocking insulation, as
required by the building code, in the ledger shelf cavities and steel
stud framing cavities at the exterior wall locations between
residential floors in the two tower structures. The purpose of this
insulation is to deter the spread of fire from one tower unit to the unit
above or below. However, the insulation was not installed as
required by the plans and the building code.

This installation deficiency exists in all (100%) of the residential
tower units, in which insulation was omitted either from the ledger

shelf cavity, from the steel stud framing cavity, or from both.

4

H:\1287\551\PLD\Opp Mtn for Clarification\Opp Mtn for Clarification - Finatdo
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1160 N. Town Center Drive
Suite 250
Las Vegas, NV 89144
(702) 258-6665

This deficiency presents an unreasonable risk of injury to a person or
property resulting from the spread of fire.
Furthermore, the Association fails to acknowledge in its Request for Clarification f§
expert, Omar Hindeyah of CMA, inspected fifteen (15) units and that he provided an affig
VXSSRUW RI WKH $VVRFLDWLRQYYV 2SSRVLWLRQ WR stirK
contrast to the alleged 100% incident rate in the Chapter 40 NoticeDbd +LQ GH\I
admission, the alleged fire blocking issue was not found in 100% of the inspected
Regardless of the actual alleged incident rate, the original Chapter 40 Notice also noted th§
EORFNLQJ ZDV D O foorhité GAger Bhelf vali,Jrédm the steel stud framing cavit
from both.” The Notice itself acknowledges that in some areas the fire blocking was not n
$V QRWHG LQ WKH %XLOGHUVY ORWLRQ IRU 6XPPDU\ -
original Chapter 40 Notice utterly failed to comply with NRS 40.645(2)(b), and this Court
with the Builders.
The AssociaiR Q §hapter 40 Notice did not identify ispecific detail the alleged defe
damage and injury teachresidence or appurtenan® KDW LV WKH VXEMHFW

including, without limitation the exact location of each such defect, damage and inju

Somehow Mr. Hindeyah was able to perform an inspection of fifteen (15) units where he id
an alleged fire blocking issue in some but not all of the units, and yet the Association no
clarification from this Court as to whether Mr. Hindeyah must similarly inspect the remain
hundred and eleven (611) units to confirm whether the fire blocking issue exists for thog
7TKHUH LV QRWKLQJ WR FODULI\ 7KLV &RXUW PDGH L
failed to comply with NRS 40.645(2)(b).

The comment by the Association in the Motion for Clarification about plans is irre
since Mr. Hindeyah never opined that the fire blocking issue pertained to every

Consequently, the Association must identifyspecific detail the alleged defect, damage and ir

! Affidavit of 2P D U +LQGL\HK ~ D DQG E DWWDFKHG DV (
Opposition.
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CONCLUSION

For the reasons stated aboBaijlders requests thatthe RXUW V 6

stand.

Dated: October 272017 BREMER WHYTE BROWN &2 1

By:

Peter C. Brown, Esq.
Nevada State Bar No. 5887
Jeffrey W. Saab, Esq.
Nevada State Bar No. 11261
Attorneys for Plaintiffs/Counte
LAURENT HALLIER; PANOF
TOWERS |, LLC; PANORAM
MEZZ, LLC; and M.J. DEAN
CONSTRUCTION, INC.
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TUESDAY NOVEMBER 21, 2017 AT 12:06:30 A.M.

THE COURT: Okay. And that gets us to *= well, maybe. Okay. Hallier versus
Panorama Towers and that is case nhumber A-16-744146-D. Would you announce
your appearances for the record, please?

MR. BROWN: Good morning, Your Honor. Peter Brown on behalf of the
Plaintiff builders.

MR. SAAB: Good morning, Your Honor. Jeff Saab co-counsel with Mr.
Brown.

MR. SALZANO: Good morning, Your Honor. Sergio Salzano and Charles *

MR. HOPPER: Dee Hopper.

MR. SALZANO: -- Dee Hopper on behalf of the Association.

THE COURT: Okay. And, counsel, this is your Motion for Clarification of my
September 15" order which as you know | + OHW IV VHH LW + , P M)
pages. Itis 20 pages.

MR. SALZANO: Yes, Your Honor.

THE COURT: Okay.

MR. SALZANO: Let me say at the outset you should be commended that you
are as specific and detailed as you are in your orders. Leave it to counsel to find
small issues that we feel need to be addressed in a 20 paged order. And so | will try
to be brief, Your Honor.

As you know, the builders brought a Motion for Summary Judgment, we
opposed it. And when they brought their Motion for Summary Judgment +and it
had to do with the sufficiency of the Chapter 40 Notice that was issued in this case,

they question the sufficiency of four different + the four different defect issues; the
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mechanical room, sewer piping, the windows and the fire blocking. And in addition
they also propose to this Court that the interpretation of AB125, the new revisions to
Chapter 40, that those revisions needed to be interpreted very strictly and very
literally. We of course in opposition argued that AB125 changes to Chapter 40
could be interpreted according to the reasonableness standard or substantial client
standard.

This Court in your order you rejected our approach, adopted the
BXLOGHUfV DSSURDFK DQG \RX VWDWHG =iflcould justrg
order.

THE COURT: Okay. Let me get there.
MR.SA/=%$12 , WV OLQHYV W R
THE COURT: Okay.

MR. SALZANO: 12 to 13 [indecipherable].

THE COURT: Okay.

05 6%/=%$12 3156 QRZ UHTXLUHYV QRW MXV
GHWDLO LQ HDFK GHIHFW GDPDJH DQG L @N5alsd linesh
DQG <RX VWDWHG 33&OHDUO\ WKH OHJLVODW

location to be specifically identified to allow the contractor to make a meaningful
LOQOYHVWLIJDWLRQ °~ <RX ZHQW D VWHS IXUWKNUSRY
that under Chapter 40 extrapolation is no longer a viable method by which you can
FRPSO\ ZLWK WKH UHTXLUHPHQWY RI WKH VWDWXW
in the notices anymore as | think the way it was discussed in the hearing.

Also from the order page 15 starting on line 12 + | may have that line
LQFRUUHFW , W VD\V S, WKH I1HYDGD OHJLVO

defects found in a typical unit be extrapolated as existing in other residences they
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would have said so, instead by deleting such provisions from the pre 2015 NRS
40.645 the lawmakers demonstrated their intent extrapolation was no longer an
DFFHSWDEOH SUDFWLFH =~ 1RZ ZH XQGHUVWDQG \R
not asking for it to be reconsidered or be heard. We would like clarification however,
Your Honor, on a couple of the defect areas where you went from that approach to
Chapter 40 to the conclusions of law that you then rendered on the four issue areas.
And | would just mention as a matter of completeness you did give us the six month
stay to attempt compliance with the guidance that you gave us in your conclusions
of law.

As to the window issue, you basically said that we did not identify the
locations with + with enough specificity and therefore it did not satisfy the
requirements of a Chapter 40 Notice. As to the fire blocking issue, the same thing,
\RX VDLG 3<RXTUH QRW JLYLQJ XV WKH H[DFW ORH
$ % DQG &KDSWHU DV D ZKROH =~ 2Q WKH PHFKLE
RQH WKDW NLQG RI JRW GLVPLVVHG EHFDXVH WKH
one aside. And then on the sewer pipe issue we pointed out that because no
opportunity to inspect the condition or to offer the repair was given to the builder
SULRU WR WKH $VVRFLDWLRQ GRLQJ LWV RZQ UHSI
comply with Chapter 40 that there must be an inspection and/or repair. And in
DGGLWLRQ WKHUH ZDVQTW D VSHF Lihé deféxtavdthelL S W |
GDPDJH LW FDXVHG 6R WKDWYV UHDOO\ ZKDW KD

The reason why we brought a Motion for Clarification is because on two
RI WKHVH LVVXHV ZH IHHO O LeNddglZ giidaiR&t§ Wovd Fhivard \
Let me explain. Setting aside the mechanical room because that was dismissed on

the statute of limitations, we understand, we accept and setting aside the window
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Issue which was just a locations matter, if we go to the sewer pipe issue this Court
told us in the order WKDW ZH FDQQRW VDWLVI\ &KDSWHU
opportunity to inspect and repair. Let me read from page 16 of the order starting at
OLQH 37KH FRQWUDFWRU PXVW EH DOORZHG D U\
the defect or cause the deficiency to be repaired if an election to repair is made
pursuant to NRS 40.6472. In this case the contractors were not accorded its right to
inspect or repair the defects in the mechanical room and sewer system as the
deficiencies were removed and replaced prior to the March 26, 2016 inspection.
This Court understands to this day the contractors had not been provided access to
the defective piping, fittings and other materials. Given these facts this Court finds
WKH FRQWUDFW Rhe f\ssobiatidndiRIm@ ¥eivply with NRS Chapter 40 +
&KDSWHU - OWESUBWLRQ UHTXLUHPHQWYVY ™ >LQGHFLS
Now, the practical effect of that is that to comply with Chapter 40 the
Association is somehow is going to have to either invent or build a time machine to
go back in time to invite the builder to see the pipe in the condition, in its pre repair
nature. Now, the Association has looked for the pipe, we believe the piping as it
ZDV D VHZHU SLSH ZDV GLVFDUGHG DIWHU WKH UH
recreate the unrepaired condition. Now, we realize that at some future point we
might have problems with proof if you were to let this claim go forward. If you would
have let it go forward we would have proof problems. We understand that, but at
this juncture right now in Chapter 40 your language here seems to say unless you

can somehow go back in time and present this in its pre repaired condition you can

QHYHU VDWLVI\ &KDSWHU $QG LI WKDWITV WKH F

that in their opposition the builder seems to agree with that, the builder seems to

say, yeah, what she really did was she dismissed the claim.
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1RZ ,fYH EHHQ SUDFWLFLQJ ODZ IRU WZHQ\
court and said, Your Honor, you need to dismissmy FODLP ,TYH QHYH
EHIRUH $QG \RX NQRZ ,fP QRW JRQQD GR LW WR
this Court clarify whether or not that conclusion follows naturally from the language
WKDW , FLWHG KHUH LQ WKH R WbGadkare ddripi)X heeausdiwéi
FDQYW JR EDFN LQ WLPH DQG SUHVHQW DQ XQUHSI
UHSDLU WR WKH EXLOGHU <RX FDQTW GR LW 6 R
logical conclusion we would just ask that the Court clarify that.

With regards to the fire blocking issue. Now as to the window and the
fire blocking issue, LW VHHPYV OLNH WKH &RXUWTYfV SULPDU\
Notice was that it did not identify the locations of those defects. And if you
rememberin RUDO DUJXPHQW , SUHVHQWHG WKH &RXUW
for many years about blue taping where you take the little piece of blue tape when
you go through + you buy a new home and you put the blue tape on all the problem
areas and | try to be real cute about it, | think the Court understood. Really what it
PHDQV LV \RXYfUH LGHQWLI\LQJ WKH VSHFLILF ORFL
that you know about. And the builder in their Motion for Summary Judgment stated
that AB125 requires us to identify, blue tape every single location in the home. We
UHVLVWHG WKDW EXW LW VHHPV OLNH WKH &RXUW
AB125. Andwe tWKDWTTV ILQH ZHYUH QRW DVNLQJ WKH
however asking the Court to clarify one portion of that decision.

If I can read also from your order page 15, starting at line 17. Let me
PDNH VXUH WKDW , VWDUW LQ WKH ULJKW SODFH
and injury to each residence to be specifically identified does not necessarily lead

absurd results; incurrence of prohibited costs for required destructive testing. Such
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Is especially true when one claims that deficiency is in the design of the windows
and their assemblies as the Association does here. )RU H[DPSOH LI WK
LQ WKH XQLWfV GHVLJQ WKH $VVRFLDWLRQ RU RW
E\ XVH RI WKH EXLOGLQJ EOXHSULQWYVY RU SODQV ~
the window portion of your order.

And the * as to the windows, Your Honor, the Association believes that
we can prove and identify the exact location of each of the window defects by use of
the plans. And we discussed it in hearing and you gave us guidance on that issue in
your order because we believe the plans will show that window defects exist at

HYHU\ ZLQGRZ DQG LWV D &wbkmar3hi iddud.FOw the WIHEY (
side of the coin with regards to the fire blocking issue, we went back to the plans
and the plans demonstrate that the fire blocking should have been installed in each
of the location where Mr. Hindeyah found it missing. And Mr. Hindeyah was an
HISHUW ZLWQHVYVY KHYV GRLQJ ZRUN RQ EHKDOI RI
to open up the walls in a number of units and found that this particular fire blocking
which is intended to prevent fire from spreading from lower floor to a higher floor
was missing in seventy-VL[ SHUFHQW RI WKH ORFDW-4iIR gkent 7
RI WKH XQLWYV DV WKH E X ey pervexitlod tHe/lvcations Wheié itV
was supposed to be meaning LWV LQ VRPH SODFHV EXW LWV
DV WR WKH ILUH EORFNLQJ LVVXH <RXU +RQRU ZH
upon the plans to prove the defects which means ZHYfUH JRQQD KDYH V
tape or find that specific defect in every location throughout the 600 units in the
project.

Now, we attached a affidavit from Mr. Hindeyah explaining that that

type of investigation may cost up to $8 million to accomplish. Now his affidavit that
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we attached to our opposition to the Motion for Summary Judgment, that affidavit

applied both to the fire blocking issue and the window issue. If we only have to do

the fire blocking issue obviously there would be some costsavLQJV EXW LWV QC

be even fifty percent because we still have to go into every single unit, staff it, tape
LW FXW LW RSHQ LW XS VKRZ HYHU\ERG\ HWFHW
significant costs perhaps 4 to $5 million to investigate the fire blocking issue in all

XQLWYV ‘HYUH VHHNLQJ FODULILFDWLRQ <RXU
me back up. When you gave us that clarification as to the window issue saying that
we could reply upon the plans there was no hint as to what could be done with the
ILUH EORFNLQJ LVVXH LI LW FRXOGQTW EH GHPRQV
ZH KDYH DQG UHDVRQ ZK\ ZHYUH VHHNLQJ FODULIL
VLIQLILFDQW GXH SURFHVV LVV XH court tdRpxeSerf theirH Q W
FRPSODLQW WR D FRXUW RI ODZ WKH\TU Hf thafilirg Jees |
if the entryfee WR WKH FRXUWKRXVH LV W R PLOOLRQ
problem.

6R ZH GRQITW NQRZ LI WKLV & RcktifyigKhis\ssie, )

LI LWTV JRQQD UHTXLUH DGGLWLRQDO EULHILQJ L
GRQTW N QR Athi2@douwdowdjust say, yes, Mr. Salzano, | meant every
HIDFW ORFDWLRQ DQG LWV XS WRVWVRX W R QG3H WRHAJ K
DFFRPSOLVK WKDW % XW ZKDWHYHU WKH &R XUW Y\
so that we can move forward because our time is running and the clock is running
DQG LWV D ORW RI ZRUN , PHDQd HHawx th Wb \beldve 28 to

XQLWY HYHU\ VLQJOH ZHHN WR PHHW WKH VL[ PR
WKLV ZHHN 7TKDWYV ZK\ ZHYUH VHHNLQJ FODULILF

MR. BROWN: Good early afternoon, Your Honor. Peter Brown on behalf of
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the Plaintiff Builders.

Counsel said that he would need a time machine and | thought that was
ironic because | was thinking about myself this morning. But what this reminded me
of is when | was a freshman in high school | was told the first week of high school
WKDW D SDUWLFXODU SHUVRQ ,TP QRW JRQQD VD\
SDUWLFXODU SHUVRQ OLNHV PH ‘HOO , VDLG RK

KHL
ZHC

went to a different high school + RU D GLITHUHQW JbhDdah golséeRMHAD V R

SHUVRQ 'HOO GXULQJ P\ IUHVKPDQ \HDU IRU ZKD
to sophomore year. Sophomore year | see this same person over the summer, this
person changed and all of the sudden | thought to myself, oh, well, this person, |
VWDUWHG WDONLQJ WR KHU DQG VKHYV LQ D FRXS
well, I like her this year and so | just figured that | could do the same thing that | did
in the first year. | can just be Peter Brown and she liked Peter Brown when | was a

IUHVKPDQ VR VKH VKRXOG OLNH 3HWHU %YURZQ ZKH

WHY

OH F

Q .1

ZKDW" 6KH GLGQTW OLNH 3HWHU %URZQ DV D VRSKRPI

FDQ MXVW NHHS GRLQJ ZKDW ,YfYH DOZD\V GRQHT¥H
what worked for me before or | could change, | could look at the changed
circumstances and see what is gonna be required of me to try to make this particular
person like me.

Your Honor, | hate to swim, hate it. | joined a swim team because my
sister was part of a swim team and this particular person was part of a swim team
DQG , MRLQHG WKDW VZLP WHDP EHFDXVH , GHFLG
ZLWK WKLV SHUVRQ PD\EH WKLV SHUVRQ LV JRLQJ
could have asked this person how do | change? What can | do? How can | make

you like me? Well, at the beginning of my sophomore year that person would have
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VDLG WR PH QRWKLQJ , GRQYW OLNH \RX <RX GL¢(
sudden you like me. ldonfW OLNH \RX &LUFXPVWDQFHV KD)]
the same thing that you did before, yRXfUH JRQQD KDYH WR GR VI
%XW VKH GLGQTW KDYH WR WHOO PH ZKDW WR GR
changed circumstances and determine for myself how am | gonna make it work in
this changed circumstance.

He talked about a time machine, made me think of a time machine
thinking back to when | was freshman and a sophomore. What does this all have to
GR ZLWK ZKDW ZH Y Where\odag?NW I@tJarD &y Xaally asking you to do?
7KH\ FDQ VD\ WKDW WKH\TfUH QRW DVNLQJ \RX WR
here that he reargued the blue tape argument, he reargued the due process
argument, he reargued the significantcostaUJXPHQW VR LQ HVVHQF
to reconsider those particular arguments. But what is he also asking you to do? Just
to tell him what to do. What should the HOA do in order to satisfy the new changed
circumstances that they find themselves inunder $% " <RXU +RQRU )
the Court J V role. The Court is not here to give an advisory opinion just as back wh
, ZDV DQG LW Z DV Q { W td/giKeDnve aB BidvisbR QpinibnlaR © how
to make her like me. | had to figure it out.

The statute has been written by the legislature. | noted that in your
lengthy order WKHUHYV DEVROXWHO\ QR FKDOOHQJH R
156 DQG WKH FKDQJHV WR 156 WKHUHTYV (
fact that the contractors are not provided notice of the removal or replacement of the
alleged constructional defective windows in Unit 300 or the deficient piping in the
PHFKDQLFDO URRP SULRU WR WKH ODUFK LQ)Y
ask for reconsideration DV WR WKH &RXUWYV VSHFLILF ILQGL
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response from the Owners Association to the March 29, 2016 correspondence and
WKLV LV UHJDUGLQJ WKH VHZHU OLQHYV 7TKH FRQW
letter sent a month later April 29, 2016 however there was also no response to that
April 29, 2016 letter. TKHUHTVY QR FKDOOHQJH WR WKDW <R
UHFRQVLGHUDWLRQ 7KHUHYV QR FKDOOHQJH WR
FRQFOXVLRQ RI ODZ S D Judstion tAZ prévidieh af WRS R0. 500 or

ZHUH HQDFWHG E\ WKH 1HYDGD OHJLVODWXUH
DQ RSSRUWXQLW\ WR UHSDLU FRQVWUXFTM&riQMopO G
challenge to the conclusion of law found on page 8, the notice given pursuant to
NRS 40.645 subsection 1 must, subsection B, identify in specific detail each defect,
damage and injury to each residence or appurtenance that is the subject of the
claims including without limitation the exact location of each such defect, damage
DQG LQMXU\ 7TKHUH LV QR FKDOOHQJH WR WKLV &
UHFRQVLGHUDWLRQ DV WR WKLV &RXUWTYTV VHWWL(
page 8 + or 9 and the top of page 10 that the notice + the HOA must allow the
contractor, subcontractor, supplier or design professional a reasonable opportunity
to repair the constructional defect or cause the defect to be repaired if an election to
repair is made pursuant to NRS 40.6472. There is no challenge to the conclusions
of law that the Court set forth with regard to a defect that allegedly creates eminent
threat to health safety. No challenge to the Court setting forth that the notice must
be provided regardless of whether or not it creates an eminent threat.

Throughout the conclusions of law there is no challenge to what this

Court set forth both as to findings of fact as to the sewer problem = alleged sewer
problem or to the fire blocking issue. Counsel represented to you today, Your

+RQRU WK D Wigweitbut.F Theyfheed your help in telling them how to
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SURFHHG ZLWK UHJDUG WR WKHVH WZR SDUWLFXOI
your job is to address motion practice like what has been done in this particular case
where a Chapter 40 Notice was perceived as being deficient by my clients. We
UDLVHG WKDW LVVXH SURSHUO\ DQG WKLV &RXUW
change, Your Honor, DQG WKH\fUH FRUUHFW LV WKDW WKH
Notice ever to my clients with regard to the sewer issues, they cannot £ OHW [V
EDFN ‘HTUH QRZ KRZ PDQ\ \HDUV VLQFH P\ FONMNdiicg
with regard to the sewer issue? Today counsel says, well, maybe we can find some
LQIRUPDWLRQ RU PD\EH ZRHTOD@GQW K BW BH IHE CGPHD VEE H
WR GR DQ\WKLQJ %XW <RXU +RQRU WKH\ ZDQW \
IRUZDUG ZLWK D VHZHU FODLP <RXU +RQRU WKD
LQWHQVH DQG SXUSRVHYV LiceWfikhdy hEve Gdfipnooithat theyx V
NHSW WKH DFWXDO SRUWLRQV RI WKH VHZHU SLSH
GRFXPHQWDWLRQ WKH\YfYH JRW QR UHFRUG WKH\}Y
<RXU +RQRU WKH\fYH JRW WR P DinNHorWdf tHeyGatdrft koV L R
SURFHHG ZLWK WKDW SDUWLFXODU LVVXH DW WKH
this Court to tell them how to proceed on that particular issue.

With regard to the fire blocking, we noted in our opposition that there is
no need for clarification from this Court because Exhibit A to the opposition to our
Motion for Summary Judgment referenced specific information as to the fire
EORFNLQJ $QG <RXU +RQRU ZKDW ,fP UHIHUULQ
oppositionto WKH ORWLRQ IRU &ODULILFDWLRAQ ‘H QRW
SDJH OLQH 3,Q VWDUN FRQWUDVW WR WKH DO
1RWLFH E\ OU +LQGH\DKfV RZQ DGPLVVLRQ WKH I
found in 10 RI WKH LQVSHFWHG DUHDV =~ $QG VR \RX K
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