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necessary for the purposes of access, inspecting, testing, redesigning, correcting, or improving

any portion ofProperty, including Unit and Common Elements. Declarant shall have the right to

redesign, correct, or improve any part of the Community, including Units and Common

Elements.

Right of Entry. In addition to the above easement, Declarant reserves for

itself and its employees, agents and representatives, a right of entry onto a Unit upon reasonable

notice to the Owner; provided, in an emergency, no such notice need be given. Except in an

emergency, entry into a Unit shall be only after Declarant notifies the Owner and agrees with the

Owner regarding a reasonable time to enter the Unit to perform such activities. Each Owner

agrees to cooperate in a reasonable manner with Declarant in Declarant's exercise of the rights

provided to it by this Section.

W

Common Elements. Entry onto the Common Elements and into any

Improvements and structures thereon other than Units not owned by Declarant may be made by

Declarant at any time, provided advance notice is given to the Association, except that in an

emergency no notice need be given.

(c)

ARTICLE 11

ALLOCATION OF LIMITED COMMON ELEMENTS

A Common Element not previously allocated as a Limited Common Element may be so

allocated only pursuant to the provisions of this Article. All allocations will be made by

amendments to the Declaration specifying to which Unit or Units the Limited Common Element

is allocated.

Declarant has reserved the right, under Sections 7.1fbl and 7.1fc1. to create Limited

Common Elements. If created, such Limited Common Elements shall be assigned to particular

Units by amendment to this Declaration. Any Limited Common Elements which are not

allocated by Declarant pursuant to the Development Rights reserved hereunder, may be so

allocated by the Association by amendment to this Declaration.

Limited Common Elements may not be reallocated between Units without the consent of.

the Association and Declarant, so long as Declarant owns any of the Property described on

Exhibits "A" or "B". Provided such approval has been obtained, any reallocation of such

Limited Common Elements shall be pursuant to an amendment of this Declaration executed by

the affected Unit Owners and the Association in accordance with NRS 1 16.2108.

All amendments shall specify to which Unit or Units the Limited Common Element is

allocated. Such amendment shall require the approval of all holders of Security Interests in the

affected Units. The Person executing the amendment shall provide an executed copy of the

amendment to the Association, which shall Record it, provided that the amendment complies

with the provisions of this Declaration and the Act. The amendment shall contain words of

conveyance and must be Recorded and indexed in the names ofthe parties and the Community.

— 62 —
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The parties executing the amendment shall be responsible for the preparation of the

amendment and shall reimburse the Association for its reasonable attorneys' fees in connection

with the review of the amendment and for the Recording costs.

ARTICLE 12

ADDITIONS. ALTERATIONS AND IMPROVEMENTS

Section 12.1 Requisite Approvals and Procedures for Owner Alteration.

Without limiting any other provision of this Declaration requiring approval of Declarant, the

ARC or the Association, no structure or thing shall be placed, erected, installed, or posted on the

Property and no Improvements or other work (including staking, clearing, excavating, grading

and other site work, exterior alterations of existing Improvements, or planting or removal of

landscaping), including the alteration or construction of a Building, fence, wall or other structure

or the placement, erection or alteration of any Limited Common Element, except in compliance

with this Article and the Architectural Guidelines.

Section 12.2 General:

Subject to those restrictions contained elsewhere in this Declaration, an

Owner may make any improvements or alterations to the interior of his or her Unit that do not

impair the structural integrity or mechanical systems or lessen the support of any portion of the

Community or violate any Law. However, and without limiting any other provision of this

Declaration, modifications to Balconies, windows, doors and similar portions of a Unit or

otherwise visible from outside the Unit shall be subject to the approval process set forth in this

(a)

Article 12.

After acquiring ah adjoining Unit, an Owner, subject to compliance with

this Article 12, may remove or alter any intervening partition or create apertures therein even if

the partition in whole or in part is a Common Element, if those acts do not impair the structural

integrity or mechanical systems or lessen the support of any portion of the Community or violate

any Law. Removal ofpartitions or creation of apertures under this paragraph is not an alteration

of boundaries. If a part of an adjoining Unit is acquired, boundaries will be relocated in

accordance with Section 4.3.

<b)

(c) Any applications to any Governmental Authority for a Permit to make any

addition, alteration or improvement in or to any Unit must be approved by Declarant or the ARC

prior to submission to the Governmental Authority'. Such approval will not, however, create any

liability on the part of the Association or any of its Members to such Governmental Authority or

any contractor, subcontractor or materialman on account of the addition, alteration or

improvement or to any Person, including claims for injury to person or damage to property

arising from the Permit.

(d) Any member or authorized consultant of the Board of Directors or

Declarant or the ARC, or any authorized officer, employee or agent of the Association may enter

upon any Unit at any reasonable time after notice to the Owner, without being deemed guilty of

trespass, in order to inspect any structural addition, alteration or Improvement constructed or
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under construction in the Unit to determine whether the work has been or is being built in

compliance with the Plans approved by Declarant or the ARC or to inspect the placement of any

turniture, furnishing, decoration, equipment or appliance within the Unit to determine whether

such placement is in compliance with this Declaration and applicable Law.

(e) All additions, alterations and Improvements to the Units and Common

Elements shall not, unless otherwise approved by Declarant or its designee in its sole discretion,

cause any increase in the premiums of any insurance policies carried by the Association or by the

Owners ofany Units other than those affected by such change.

(f) All additions, alterations and improvements to the Units and Common

Elements shall be designed by and built in accordance with the drawings and specifications ofan

architect or building designer licensed in Nevada, unless otherwise approved by Declarant or its

designee in its sole discretion.

Section 12.3 Architectural Review:

Bv Declarant. Each Owner, by accepting a Deed or other instrument

conveying any interest in any portion of the Property, acknowledges that, as the developer of the

Property and as an Owner of portions of the Property as well as other real property within the

vicinity of the Property, Declarant has a substantial interest in ensuring that the Improvements

within the Property enhance Declarant's reputation as a community developer and do not impair

Declarant's ability to market, sell, or lease its real property. Therefore, and without limiting any

other provision of this Declaration, each Owner agrees that no activity within the scope of this

Article shall he commenced on, within or to such Owner's Unit unless and until Declarant or its

designee has given its prior written approval for such activity, which approval may he granted or

withheld in the sole discretion ofDeclarant or its designee.

In reviewing and acting upon any request for approval, Declarant or its designee shall act solely

in the interest ofDeclarant and shall owe no duty to any Person other than Declarant. The rights

reserved to Declarant under this Article shall continue so long as Declarant owns any portion of

the Property or Annexable Property or has the right to expand the Property pursuant to Section

7.1, unless earlier terminated in a Recorded instrument executed by Declarant.

Declarant may delegate a portion of its reserved rights under this Article to an Architectural

Review Committee appointed by the Board of Directors ("ARC") to administer and enforce the

architectural controls. Such delegation shall be in writing, setting forth the fact of delegation, the

scope of responsibilities delegated, and the name and address of the contact person at the ARC,

and, if applicable, any term of such delegation. Such delegation shall be subject to: (i) the right

of Declarant to revoke such delegation at any time (so long as Declarant's rights have not

otherwise terminated under this Section) and reassume jurisdiction over the matters previously

delegated; (ii) the requirement that any variance granted by the ARC be approved by Declarant,

prior to the granting of such variance, in its sole discretion; and (iii) the right ofDeclarant to veto

any decision by the ARC which Declarant determines, in its sole discretion, to be inappropriate

or inadvisable for any reason. So long as Declarant has any rights under this Section, the

jurisdiction of the ARC shall be limited to such matters as Declarant specifically delegates.

(a)

:

)
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(b) Architectural Review Committee. Upon Declarant's delegation to the

Association, or upon expiration or termination of Declarant's rights under Section I2.3fa). the

Association, acting through the ARC, shall assume jurisdiction over all architectural matters. The

ARC, when appointed, shall consist ofat least three (3), but not more than seven (7), individuals

who shall be approved, shall serve, and may be removed and replaced in the Board's discretion.

The ARC may, in the Board's direction, be divided into one or more committees, each of which

shall have the sole responsibility for performance of those ARC responsibilities as may be

designated by the Board. The members of the ARC need not be Members of the Association or

representatives of Members, and may, but need not, include architects, engineers, or similar

professionals, who may be compensated in such manner and amount as the Board may establish.

Unless and until such time as Declarant delegates all or a portion of its reserved rights to the

ARC or Declarant's rights under this Article terminate, the Association shall have no jurisdiction

over architectural and landscaping matters.

Section 12.4 Architectural Guidelines. Declarant may prepare the initial

Architectural Guidelines, which shall contain general provisions applicable to all of the Property.

Architectural Guidelines are intended to provide guidance to Owners regarding matters of

particular concern to Declarant or the ARC in considering applications. Architectural Guidelines

are not the exclusive basis for decisions, and compliance with the Architectural Guidelines does

not guarantee approval of any application.

Declarant shall have sole and full authority to amend the Architectural Guidelines as long as it

owns any portion of the Property or Annexable Property or has the right to expand the Property

pursuant to Section 7.1. notwithstanding a delegation of reviewing authority to the ARC, unless

Declarant also delegates in writing the power to amend to the ARC. Upon termination or

delegation of Declarant's right to amend, the ARC shall have the authority to amend the

Architectural Guidelines with the Board's consent. Any amendments to the Architectural

Guidelines shall be prospective only and shall not require modifications to or removal of

structures previously approved once the approved construction or modification has commenced.

There shall be no other limitation on the scope of amendments to the Architectural Guidelines,

and such amendments may remove requirements previously imposed or otherwise make the

Architectural Guidelines more or less restrictive.

The Architectural Guidelines shall be made available to Owners and any requesting prospective

purchaser who is a party to a binding contract to purchase a Unit. In Declarant's sole discretion,

such Architectural Guidelines may be Recorded, in which event the Recorded version, as it

unilaterally may be amended from time to time, shall control in the event of any dispute as to

which version ofthe Architectural Guidelines was in effect at any particular time.

Section 12.5 Fees: Assistance. During the time that Declarant is performing the

architectural review functions hereunder, Declarant may establish and charge reasonable fees for

review of applications under this Article and may require such fees to be paid in full prior to

review of any application. Once an ARC is established, the ARC may establish and charge

reasonable fees for review of applications and may require such fees to be paid in full prior to

review of any application. Such fees may include the reasonable costs incurred in having any

application reviewed by architects, engineers, or other professionals. Declarant and the
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Association may employ architects, engineers, or other persons as deemed necessary to perform

the review. The Board may include the compensation of such persons (including Declarant) in

the Association's annual operating budget.

Section 12.6 No Applicability to Construction bv Declarant or Association. The

provisions of this Article 12 shall not apply to (i) the Declarant at any time or (ii) the Association

after die Declarant Control Period. Neither the Board of Directors nor any ARC appointed by

the Board of Directors shall have any authority or right to approve or disapprove any

construction by Declarant in the Community.

Section 12.7 Procedures:

Application. Prior to commencing any activity within the scope of this

Article or if otherwise required by this Declaration, an Owner shall submit an application for

approval of the proposed activity in such form as Declarant, the Architectural Guidelines or the

ARC may specify. A prospective purchaser who is a party to a binding contract to purchase a

Unit also may be permitted to submit an application for approval. Such application shall include

drawings and specifications ("Plans") showing site layout, structural design, elevations,

materials and colors, drainage, lighting and other features of proposed construction, as

applicable. Declarant, the Architectural Guidelines and the ARC may require the submission of

such additional information as the Declarant or the ARC deem reasonably necessary to consider

any application.

(a)

(b) Review Criteria. In reviewing each submission, Declarant or the ARC, or

any committee or designee ofDeclarant or the ARC (as applicable, the "Authorized Reviewer"),

may consider any factors it deems relevant. Decisions may be based on purely aesthetic

considerations. Each Owner acknowledges that determinations as to such matters are purely

subjective and opinions may vary as to the desirability or attractiveness of particular

Improvements. Except to the extent ofthe rights reserved to Declarant under Article 7 or Section

12.3. the Authorized Reviewer shall have the sole discretion to make final, conclusive, and

binding determinations on matters of aesthetic judgment and such determinations shall not he

subject to appeal so long as they are made in accordance with the procedures set forth herein.

(c) Procedures Applicable to ARC. The Authorized Reviewer shall, within

forty-five (45) days after receipt of a completed application and all required information, respond

in writing to the applicant at the address specified in the application. The response may: (i)

approve the application, with or without conditions; (ii) approve a portion of the application and

disapprove other portions; or (iii) disapprove the application. The Authorized Reviewer may, but

shall not be obligated to, specify the reasons for any objections and/or offer suggestions for

curing any objections. However, no approval, whether expressly granted or deemed granted

pursuant to the foregoing, shall be inconsistent with the Architectural Guidelines unless a

variance has been granted pursuant to Section 12.9 or an exemption exists pursuant to Section

;

12.7(e)

In the event that the Authorized Reviewer fails to respond within the forty-five (45) day period,

disapproval of the application shall be deemed to have been given. Notice shall be deemed to

have been given at the time the envelope containing the response is deposited with the U. S.
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Postal Service. Personal delivery of such written notice shall, however, be sufficient and shall be

deemed to have been given at the time of delivery to the applicant.

Until expiration of Declarant's rights under Section 12.3. the ARC shall notify Declarant in

writing within three (3) business days after the ARC has approved any application relating to

proposed activity within the scope of matters Declarant delegated to the ARC. The Notice shall

be accompanied by a copy of the application and any additional information Declarant may

require. Declarant shall have ten (1 0) days after receipt of such Notice to veto any such action, in

its sole discretion, by written Notice to the ARC and the applicant

(d) Effectiveness of Approval. If construction does not commence on a

project for which Plans have been approved within one hundred twenty (120) days, unless

otherwise set forth in the approval, from the date of approval, such approval shall be deemed

withdrawn and it shall be necessary for the Owner to reapply for approval before commencing

any construction activity. Once construction is commenced, it shall be diligently pursued to

completion. All construction shall be completed within one (1) year of commencement unless

otherwise specified in the notice of approval or unless the Authorized Reviewer grants an

extension in writing, which it shall not be obligated to do. If approved construction is not

completed within the required time, it shall he considered nonconforming and, unless an

extension of time is granted, shall be subject to enforcement action by the Association, Declarant

or any aggrieved Owner.

Exemptions. The Board, with the consent of Declarant (which must be in

writing), may, by resolution, exempt certain activities from the application and approval

requirements of this Article, provided such activities are undertaken in strict compliance with the

requirements of such resolution.

(d) The Authorized Reviewer shall, by appointment, make an inspection of the

approved construction upon completion to ensure conformance with the approved Plans.

Section 12.8 No Waiver of Future Approvals. Each Owner acknowledges that

the persons reviewing applications tinder this Article will change from time to time and that

opinions on aesthetic matters, as well as interpretation and application of the Architectural

Guidelines, may vary accordingly. In addition, each Owner acknowledges that it may not always

be possible to identify objectionable features of proposed activity until the work is completed, in

which case it may be unreasonable to require changes to the Improvements involved, but the

Authorized Reviewer may refuse to approve similar proposals in the future. Approval of

applications or Plans for any work done or proposed, or in connection with any other matter

requiring approval, shall not be deemed to constitute a waiver of the right to withhold approval

as to any similar applications, Plans or other matters subsequently or additionally submitted for

approval.

(e)

Section 12.9 Variances. An Authorized Reviewer may, upon the request of an

Owner and the submission of an application for a variance, authorize variances from compliance

with any of the Architectural Guidelines when circumstances such as hardship, location or size of

Unit or aesthetic or environmental considerations warrant, in the sole discretion of the

Authorized Reviewer, as appropriate, but only in accordance with duly adopted regulations and
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only within the scope of the Authorized Reviewer's authority (e.g., the ARC may not grant a

variance with respect to matters not within the delegation of authority to the ARC). No variance

shall (a) be effective unless in writing; (b) be contrary to this Declaration; or (c) estop the

Authorized Reviewer from denying a variance in other circumstances. For purposes of this

Section, the inability to obtain approval of any governmental agency, the issuance of any Permit,

or the terms of any financing shall not be considered a hardship warranting a variance. No

variance may be impliedly approved. If a variance is required in connection with an application,

the variance(s) shall be specifically listed and requested on the application. Notwithstanding the

above, the ARC may not authorize variances without the consent of Declarant, so long as

Declarant owns any portion of the Property or has the right to expand the Property pursuant to

Section 7.1. and no such variance shall be effective unless the variance is expressly approved by

Declarant. No provision of this Article 12 shall be deemed to require the Recordation of any

variance.

EACH OWNER ACKNOWLEDGES THAT DETERMINATIONS AS TO VARIANCES

HEREUNDER ARE PURELY SUBJECTIVE AND OPINIONS MAY VARY AS TO THE

AESTHETIC EFFECT OF ANY PARTICULAR WAIVER. THEREFORE, EXCEPT TO THE

EXTENT OF THE RIGHTS RESERVED TO DECLARANT UNDER ARTICLE 7. SECTION

12.3 AND THIS SECTION, EACH AUTHORIZED REVIEWER SHALL HAVE THE SOLE

DISCRETION TO MAKE FINAL, CONCLUSIVE, AND BINDING DETERMINATIONS ON

VARIANCES (SUBJECT TO DECLARANT'S APPROVAL, AS APPLICABLE) AND

THEREFORE SUCH DETERMINATIONS SHALL NOT BE SUBJECT TO APPEAL.

THERE ARE NO THIRD PARTY BENEFICIARIES TO ANY VARIANCE WHICH MAY BE

GRANTED PURSUANT TO THIS SECTION 12.9.

DECLARANT NOR THE ARC SHALL HAVE ANY DUTY TO DISCLOSE THE

GRANTING OR EXISTENCE OF ANY VARIANCE. EVERY OWNER AGREES, BY

ACQUIRING TITLE AND/OR POSSESSORY RIGHTS TO ANY UNIT, THAT HE OR SHE

WILL NOT (AND HEREBY WAIVES ANY RIGHT TO) BRING ANY ACTION OR SUIT

AGAINST DECLARANT, THE ASSOCIATION OR THE ARC OR ANY AUTHORIZED

REVIEWER OR DESIGNATED REPRESENTATIVE OF ANY OF THE FOREGOING FOR

THE RECOVERY OF DAMAGES BY REASON OF ANY REQUEST FOR A VARIANCE

MADE BY SUCH OWNER, ANY OTHER OWNER OR ANY OTHER PERSON, WHETHER

SUCH REQUEST IS GRANTED OR DENIED.

FURTHERMORE, NEITHER

Section 12.10 Limitation on Liability of ARC. The standards and procedures in

this Article are intended as a mechanism for maintaining and enhancing the overall aesthetics of

the Property but shall not create any duty to any Person. Neither (1) Declarant nor (2) the

Association, the Board or the ARC or any committee or member of the foregoing, nor (3) any

Person retained by an Authorized Reviewer as a consultant, nor (4) any employee, agent or

representative of those listed in (1), (2), (3) above, (collectively, "Protected Persons") shall be

held liable for any claim whatsoever arising out of construction on or modifications to any Unit.

Review and approval of any application are made on the basis of aesthetic considerations only,

and no Protected Person shall bear any responsibility for ensuring (a) structural integrity or

soundness of approved construction or modifications; (b) compliance with Laws, including

building codes and other Governing Authority; (c) approval of the construction or modification

by the governing municipality or whether such approval will be obtained; or (d) conformity of

quality, value, size, or design with other Units or the Improvements. Except as may be expressly
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provided in this Declaration, any consent or approval of Declarant, the Board of Directors, ARC

or Association that is required under the provisions hereof may be granted or withheld in the sole

and absolute discretion of Declarant, the Board of Directors, ARC or Association, as applicable.

In that regard, the granting or withholding of such consent or approval shall not be subject to any

objective standards of "reasonableness" or otherwise. Further, the approval of or consent to any

matter shall not be deemed to be a waiver of the right to disapprove the same or similar matters

in subsequent requests for consents or approvals from the same or other parties.

' No Protected Person shall be held liable for soil conditions, drainage, or other general site work;

any defects in Plans revised or approved hereunder; any loss or damage arising out of the action,

inaction, integrity, financial condition or quality of work of any contractor or its subcontractors,

employees, or agents (including any contractor approved by any Protected Person); or any injury,

damages, or loss arising out of the manner or quality or other circumstances of approved

construction on or modifications to any Unit. In all matters, the Protected Persons shall be

defended and indemnified by the Association as provided in Section 20.10.

Section 12.11 Enforcement. Any construction, alteration or other work done in

violation of this Article or the applicable Architectural Guidelines shall be deemed to be

nonconforming. Upon written Notice from Declarant, the Association or the ARC, the Owner of

such Unit shall, at his or her own cost and expense and within such time frame as set forth in

such written Notice, cure such nonconformance to the satisfaction of the requester or restore the

Unit or other real property to substantially the same condition as existed prior to the

nonconforming work. Should an Owner fail to remove and restore as required, Declarant or the

Association or their designees shall have the right to Record a Notice ofNon-Compliance and/or

to enter the Unit or other real property, remove the violation, and restore the Unit or such real

property to substantially the same condition as previously existed. All costs (which may include

administrative charges and legal fees), together with interest thereon, may be assessed against the

non-conforming Unit under this Section 12.11 and collected as a Specific Assessment unless

otherwise prohibited in this Declaration. The right of the Declarant, the Association or their

designees to remove a non-conforming construction, alteration or other work in violation of this

Article or otherwise remedy the non-compliance shall be in addition to all other rights and

remedies which Declarant, the Association or their designees may have at law, in equity or

elsewhere in the Governing Documents.

All approvals granted hereunder shall be deemed conditioned upon completion of all elements of

the approved activity and all activity previously approved with respect to the same Unit, unless

approval to modify any application has been obtained. If an Owner fails to commence and

diligently pursue to completion all approved activity by the deadline set forth in the approval,

Declarant or the Association or their designees, shall be authorized, after Notice and Hearing, to

enter upon the Unit and remove or complete any incomplete work and to assess all costs incurred

against the Unit and the Owner thereof as a Specific Assessment unless otherwise prohibited in

this Declaration.

All acts by any contractor, subcontractor, agent, employee or invitee of an Owner shall be

deemed as an act done by or on behalf of such Owner. Any contractor, subcontractor, agent,

employee or other invitee of an Owner who fails to comply with the terms and provisions of this

Article and the Architectural Guidelines may be excluded from the Property, subject to
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applicable Notice and Hearing procedures. In such event, Declarant, the Association, and their

officers and directors, employees, agents or representatives shall not be held liable to any Person

for exercising the rights granted by this paragraph.

The Association and Declarant shall have the authority and standing to pursue all legal and

equitable remedies available to enforce the provisions of this Article and the decisions of the

Authorized Reviewers. To the fullest extent permitted by Law, enforcement of this Article by

the Association or Declarant shall not be subject to laches or any statute of limitations. Any

Specific Assessment levied for costs due under this Section 12.1 1 shall not be considered a fine

or penalty and may be imposed apart from, or in conjunction with any other Specific Assessment

permitted under this Declaration.

ARTICLE 13

AMENDMENTS TO DECLARATION

Section 13.1 In General. Except in cases of amendments that may be executed

(i) by Declarant under Section 28.9 or otherwise in the exercise of its Special Declarant's Rights

under Article 7 or NRS 11 6.21 1, (ii) by the Association under Article 11. Sections 4.3 or21.4tc>.

or NRS 116.1107, 116.2106, 116.2108, 116.2112, 116.2113 or 116.31134 or (ill) by certain

Owners under Article 11. Sections 4.3 or 28.9, and NRS 116.2108, 116.2112, 116.2113 or

116.2118, and except as limited by Article 16 and Section 13.4 and including a Plat, may be

amended only by vote or agreement of a Majority of Owners. The procedure for amendment

must follow the procedures set forth in the Act.

Section 13.2 Recordation of Amendments. Each amendment to this Declaration

must be Recorded in the Recording Office, and the amendment is effective only upon Recording.

Section 13.3 Limitation of Challenges. An action to challenge the validity of an

amendment adopted by the Association pursuant to this Article may not be brought more than .

one year after the amendment is Recorded.

Section 13.4 Unanimous Consent. Except to the extent expressly permitted or

required by other provisions of this Declaration or the Act, an amendment may not create,

increase, or decrease Special Declarant Rights, increase the number of Units, change the

boundaries of any Unit, change the Allocated Interests of a Unit or change the uses to which any

Unit is restricted, except by unanimous consent of the Owners whose Units are directly affected

and the consent of a Majority of Owners and Declarant, so long as Declarant owns any of the real

property described on Exhibits "A" or "B".

Section 13.5 Execution of Amendments. An amendment to this Declaration

required by the Act to be Recorded by the Association, which has been adopted in accordance

with this Declaration and the Act, must be prepared, executed, Recorded and certified on behalf

of the Association by an officer of the Association designated forthat purpose or, in the absence

ofdesignation, by the president ofthe Association.

— 70 —

AA1309



Section 13.6 Special Declarant Rights. Provisions in this Declaration creating

or otherwise affecting Special Declarant Rights may not be amended without the consent of

Declarant.

Section 13.7 Consent of Holders of Security Interests. Amendments are subject

to the consent requirements of Article 16.

ARTICLE 14

AMENDMENTS TO BYLAWS

The Bylaws may be amended or repealed by the vote or written consent of a Majority of

the Owners and in accordance with Article 12 of the Bylaws.

ARTICLE 15

TERMINATION

Termination of the Community may be accomplished subject to the notice and consent

requirements of the Eligible Insured and Eligible Mortgagees under Section 16.4(bh only upon

the approval of the Owners of 80% of the total number ofUnits within the Community, and then

in accordance with the provisions of the Act.

ARTICLE 16

MORTGAGEE PROTECTION

This Article establishes certain standards andSection 16.1 Introduction,

covenants which are for the benefit of the holders, insurers and guarantors of certain Security

Interests. This Article is supplemental to, not a substitution for, any other provisions of the

Governing Documents, but in the case of conflict, this Article shall control.

Section 16.2 Percentage of Eligible Mortgagees. Wherever in this Declaration

the approval or consent of a specified percentage of Eligible Mortgagees is required, it shall

mean the approval or consent ofEligible Mortgagees holding Security Interests in Units which in

the aggregate have allocated to them that specified percentage of votes as compared to the total

votes allocated to all Units in the Association then subject to Security Interests held by all

Eligible Mortgagees.

Section 16.3 Notice of Actions. The Association shall give prompt written

notice to each Eligible Mortgagee and Eligible Insurer of:

Any condemnation loss or any casualty loss which affects a material

portion of the Community or any Unit in which there is a first Security Interest held, insured or

guaranteed by that Eligible Mortgagee or Eligible Insurer, as applicable;

(a)
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(b) Any delinquency in the payment of Common Expense Assessments owed

by an Owner which remains uncured for a period of sixty (60) days and whose Unit is subject to

a first Security Interest held, insured or guaranteed by that Eligible Mortgagee or Eligible

Insurer, as applicable;

(c) Any lapse, cancellation or material modification of any insurance policy

maintained by the Association; and

(d) Any proposed action which would require the consent of a specified

percentage ofEligible Mortgagees as specified in Section 16.4 of the Declaration.

Section 16.4 Consent and Notice Required:

(a) Document Changes. Notwithstanding any requirement permitted by this

Declaration or the Act, no amendment of any material provision of the Governing Documents by

the Association or Owners described in this Section may be effective without notice to all

Eligible Mortgagees and Eligible Insurers, as required bv Section 16.3 above, without the vote of

at least sixty-seven percent (67%) of the Owners (or any greater Owner vote required in this

Declaration or the Act) and without approval by at least fifty-one percent (51%) of the Eligible

Mortgagees (or any greater Eligible Mortgagee approval required by this Declaration). The

foregoing approval requirements do not apply to amendments effected by the exercise of any

Development Right. A change to any of the following would be considered material:

(i) Any provision of this Declaration pertaining to voting rights;

(ii) Any provision of this Declaration pertaining to limitations on

increases of Base Assessments that raise the previously assessed amount by more

than twenty-five percent (25%), Assessment liens, or the priority of Assessment

liens;

(iii) Any provision of this Declaration pertaining to Reserves;

(iv) Any provision of this Declaration pertaining to responsibility for

maintenance and repairs;

(v) Any provision of this Declaration pertaining to the reallocation of

interests in the Common Elements or Limited Common Elements, or rights to

their use;

(vi) Any provision of this Declaration pertaining to the definition of

any Unit boundary;

(vii) Any provision of this Declaration pertaining to the convertibility of

Units into Common Elements or vice versa;
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(viii) Any provision of this Declaration pertaining to expansion or

contraction of the Community, or the addition, annexation or withdrawal of

property to or from the Community;

(ix) Any provision of this Declaration pertaining to hazard or fidelity

insurance requirements;

(x) Any provision of this Declaration pertaining to leasing ofUnits;

(xi) Any provision of this Declaration pertaining to imposition of any

restrictions on Owners' right to sell or transfer their Units; or

(xii) Any decision by the Association to establish self-management if

professional management had been required previously by the Governing

Documents or by an Eligible Mortgagee or Eligible Insurer;

(xiii) The restoration or repair of the Community (after damage or partial

condemnation) in a manner other than as specified in the Governing Documents;

(xiv) Any provision of this Declaration that expressly benefits holders,

insurers or guarantors ofSecurity Interests.

(b) Actions. Notwithstanding any lower requirement permitted by this

Declaration or the Act, the Association may not take any of the following actions, other than

rights reserved to Declarant as Special Declarant Rights, without notice to all Eligible

Mortgagees and Eligible Insurers, as required by Section 16.3 above, and approval of at least

5 1 % (or the indicated percentage, ifhigher) of the Eligible Mortgagees;

Termination of the Community after occurrence of substantial(i)
destruction or condemnation;

(ii) The termination of the Community for reasons other than

substantial destruction or condemnation, for which approval of at least sixty-seven

percent (67%) ofEligible Mortgagees is required;

(iii) The assignment of the future income of the Association, including

its right to receive Common Expense Assessments; or

(iv) Any action taken not to repair or replace the Community in the

event of substantial destruction ofany part of a Unit or the Common Elements.

(c) Limitations. The Association may not change the period for collection of

regularly budgeted Common Expense Assessments to other than monthly collection without the

consent of all Eligible Mortgagees.

(d) Implied Approval. The failure of an Eligible Mortgagee or Insurer to

respond within 30 days to any written request for approval of an addition or amendment to the
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Governing Document "wherever Eligible Mortgagee or Insurer approval is required, when such

request is delivered by certified or registered mail, return receipt requested, shall constitute an

implied approval of the addition or amendment.

Section 16.5 Inspection of Books. The Association must maintain current

copies of the Declaration, Bylaws, Rules, Articles, books, records and financial statements of the

Association. The Association shall permit any Eligible Mortgagee, Eligible Insurer, or other first

mortgagee of Units, to inspect the books and records of the Association during normal business

hours.

Section 16.6 Financial Statements. The Association shall provide any Eligible

Mortgagee, or Eligible Insurer who submits a written request with a copy of an annual financial

statement. It shall be provided within one hundred twenty (120) days following the end of each

fiscal year of the Association.

Section 16.7 Enforcement The provisions of this Article are for the benefit of

Eligible Mortgagees and Eligible Insurers and their successors and may be enforced by any of

them by any available means, at law or in equity.

Section 16.8 Attendance at Meetings. Any representative of an Eligible

Mortgagee or Eligible Insurer may attend and address any meeting which an Owner may attend.

Section 16.9 Appointment of Trustee. In the event of damage or destruction

subject to Article 21 or condemnation of all or a portion of the Community, any Eligible

Mortgagee may require that the insurance or condemnation proceeds be payable to a Trustee

established pursuant to this Declaration. This Trustee may be required to be a coiporate trustee

licensed by the State of Nevada. Proceeds will then be distributed pursuant to Article 20 or

pursuant to a condemnation award. Unless otherwise required, the members of the Board of

Directors, acting by majority vote through the president, may act as Trustee.

ARTICLE 17

ASSOCIATION MAINTENANCE FUNDS AND ASSESSMENTS

Section 17.1 Personal Obligation ofAssessments. Declarant, on behalf of itself

and all future Owners, hereby covenants and agrees to pay, and each Owner by accepting title to

a Unit or any interest therein, whether or not it shall be expressed in the Deed or other instrument

conveying title, shall be deemed to covenant and agree to pay to the Association on a monthly

basis or as otherwise determined by the Board, Base Assessments, Capital Improvement

Assessments, Reconstruction Assessments, Special Assessment and Specific Assessments and

other amounts as required or provided for in this Declaration. All such Assessments, together

with any and all late charges, fines, interest, attorneys fees and other costs or expenses incurred

by the Association in collecting unpaid amounts shall be a charge on the Unit, against which

such Assessment is made, enforceable and collectible as Assessments. Each Assessment,

together with late charges, interest, costs and reasonable attorney's fees, shall also be the personal

obligation of the Person who was the Owner of the Unit, at the time when the Assessment fell

due. The personal obligation cannot be avoided by abandonment of the Unit or by an offer to
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waive use of the Common Elements. The personal obligation for delinquent Assessments shall

not pass to any new Owner unless expressly assumed by the new Owner, however, any lien for

unpaid Assessments shall remain in effect notwithstanding the transfer of a Unit.

Section 17.2 Maintenance Funds of Association. The Board shall budget and

keep at least the following accounts (the "Association Maintenance Funds") into which shall be

deposited all monies paid to the Association, and from which disbursements shall be made in the

Association's performance of its functions:

(a) Common Areas and Residential Operating Fund. A separate Common

Areas and Residential Operating Fund for current expenses of the Association.

(b) Common Areas and Residential Reserve Fund. A separate adequate

"Common Areas Reserve Fund" for the deposit of Reserves attributable to Improvements

within the Property which the Association is obligated to maintain.

The Association Maintenance Funds shall be established as trust accounts at a federally

insured bank or other financial institution whose accounts are federally insured. Reserves may

be deposited, in the Directors' business judgment, in depositories other than banks. Nothing

contained herein shall limit, preclude or impair the establishment of additional Association

Maintenance Funds by the Association, so long as the amounts assessed to, deposited into, and

disbursed from any such fund are earmarked for specified purposes authorized by this

Declaration. Any surplus funds of the Association (as determined by the Board) remaining after

payment of or provision for Common Expenses and any prepayment of Reserves or any other

fund established by the Board must be paid to the Members in proportion to their liability for

Common Expenses or credited to them in proportion to their liability for Common Expenses to

reduce their future Assessments for Common Expenses.

The Assessments levied by theSection 17.3

Association shall be used exclusively for the operation, replacement, repair, improvement and

maintenance of the Common Elements and any other portion of the Property which the

Association is obligated to operate, repair, replace or maintain, and to discharge any other

obligations of the Association under this Declaration. All amounts deposited into the Operating

Funds must be used solely for the benefit of all the applicable Owners and Units for purposes

authorized under this Declaration. Disbursements from the Operating Funds shall be made by

the Board for such purposes as are necessary for the discharge of its responsibilities herein. The

Board shall make disbursements from the Reserve Funds only for the purposes specified in the

definition of "Reserves." Nothing in this Declaration shall be construed in such a way as to

require the use of Assessments or funds to abate any annoyance or nuisance emanating from

outside the boundaries of the Property.

Purpose of Assessments.

Subject to the provisions hereof, the Board shall have the power and authority to

determine all matters in connection with Assessments, including the power and authority to

determine where, when and how Assessments shall be paid to the Association, and each Owner

shall comply with all such determinations. Except as emergencies may require, the Association

shall make no commitments or expenditures in excess of the funds reasonably expected to be

available to the Association.
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Section 17.4 Funds and Assessments:

Budget for Daily Operation. The Board shall, not less than thirty (30)

days nor more than sixty (60) days before the beginning of the Fiscal Year of the Association,

prepare and distribute to each Member a copy of the budget for the daily operation of the

Association (the "Operating Budget"). The Operating Budget must include, at a minimum, for

each of the Common Areas Operating Fund and the Residential Operating Fund, the estimated

armml revenue and expenditures of the Association from the various Operating Funds and any

contributions to be made to the Reserve Funds of the Association.

(a)

(b) Budget to Maintain Reserves. The Board shall, not less than thirty (30)

nor more than sixty (60) days before the beginning of the Fiscal Year ofthe Association, prepare

and distribute to each Member a copy of the budget to provide adequate funding for the various

Reserve Funds required by the Act and this Declaration (the "Reserve Budget"). This Budget

must include, at a minimum, for each of the Common Areas and Residential Areas, the

following:

(i) The current estimated replacement cost, estimated remaining life

and estimated useful life of each Major Component;

(ii) As of the end of the Fiscal Year for which the Budget is prepared,

the current estimate of the amount of cash Reserves that are necessary, and the

current amount of accumulated cash reserves that are set aside, to repair, rqjlace

or restore the Major Components;

(iii) A statement as to whether the Board has determined or anticipates

that the levy of one or more Special Assessments or Capital Improvement

Assessments will be required to repair, replace or restore any Major Component

or to provide adequate Reserves for that purpose; and .

(iv) A general statement describing the procedures used for the

estimation and accumulation of cash Reserves including the qualifications of the

Person responsible for the preparation of the Reserve Study required by the Act.

Distribution of the Budgets. In lieu of distributing copies of the Budgets,

the Board may distribute to each Member a summary of those Budgets, accompanied by a

written notice that the Budgets are available for review at the business office of the Association

or other suitable location and that copies of the Budgets will be provided at the Member's

expense upon request.

(c)

;

Section 17.5 Initial Year of Operations. The Base Assessment per Unit for the

first Fiscal Year of the Association shall be as set forth in the initial Budget adopted by the

Board. If during the first Fiscal Year of the Association the Board determines that the Base

Assessment should be increased, the Board shall provide a summary of the increased Budget to

all Owners and shall call a meeting of the Members to consider ratification of the increased

Budget. The date of such meeting shall be not less than fourteen (14), nor more than thirty (30)
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days after the date of mailing of the increased Budget summary. Unless Members controlling a

majority of the voting power of the Association reject the increase, the increase shall be deemed

ratified, whether or not a quorum is present at the meeting. The Budget, as ratified, shall be

binding on all Members. Notwithstanding the foregoing, the Members entitled to vote on an

increase of the Budget for the Residential Areas shall be limited to Owners ofResidential Units.

Section 17.6 Subsequent Fiscal Years. Following the initial Budget, and within

the time required by Section 17.4. the Board shall annually adopt a proposed Budget for the

Property for the upcoming Fiscal Year. Within thirty (30) days after such adoption, the Board

shall provide a summary of the Budget to all Members and shall call a meeting of the Members

to consider ratification of the proposed Budget The date of such meeting shall be not less than

fourteen (14) nor more than thirty (30) days after the date of mailing of file Budget summary.

Unless Members controlling a majority of the voting power of the Association reject the Budget,

the Budget shall be deemed ratified, whether or not a quorum is present at such meeting. If the

Budget is rejected, then the Budget last ratified shall be continued until such time as a new

proposed Budget is ratified. If during such upcoming Fiscal Year the Board determines that the

Base Assessment should be increased above the amount reflected in the Budget then in effect for

such Fiscal Year, the Board shall provide a summary of the increased Budget to all Members and

the provisions set forth above concerning a meeting of the Members to ratify a new Budget shall

be applicable to such proposed increase. The Budget, as ratified, shall be binding on all

Members. If the Board fails to determine or cause to be determined the total amount to be raised

by Base Assessments in any Fiscal Year and/or fails to notify the Owners of the amount of such

Base Assessments for any Fiscal Year, then the amounts ofBase Assessments shall be deemed to

be the amounts assessed in the previous Fiscal Year. Notwithstanding the foregoing, the

Members entitled to vote on a Budget for the Residential Areas shall be limited to the Owners of

Residential Units.

Section 17.7 Budgeting and Allocating Cost Center Expenses. If applicable, at

least sixty (60) days before the beginning of each Fiscal Year, the Board shall prepare a separate

budget covering the estimated Cost Center Expenses for any Cost Center on whose behalf Cost

Center Expenses are expected to be incurred during the coming year. Each such budget shall be

prepared in compliance with the Act, and shall include any costs for additional services or a

higher level of services provided by the Association through the Cost Center and an adequate

reserve for the repair, replacement and restoration of the Major Components and other Cost

Center Improvements attributable to the applicable Cost Center. The budget shall also reflect the

sources and estimated amounts of funds to cover such expenses, which may include any surplus

to be applied from prior years, any income expected from sources other than Assessments levied

against the Units included within the applicable Cost Center and the amount required to be

generated through the levy of Cost Center Assessments and Specific Assessments against the

Units in such Cost Center.

(a) The Association is hereby authorized to levy Cost Center Assessments

equally against all Units in a Cost Center to fund Cost Center Expenses.

(b) If any proposed budget for any Cost Center is rejected, the periodic budget

last ratified by tile applicable Owners continues until the Owners ratify a subsequent budget

proposed by the Board ofDirectors for that Cost Center is approve din accordance with the Act.
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(c) Subject to the limitations set forth in Section 17.9, the Board may revise

the budget for any Cost Center and the amount of any Cost Center Assessment from time to time

during the year, subject to the notice requirements and the right of the Owners of Units in the

affected Cost Center to disapprove the revised budget as set forth above.

Cost Center income and expense funds shall be kept in segregated

accounts from the general funds of the Association, but need not be kept in separate deposit

accounts.

(d)

Section 17.8 Reserve Studv:

Period and Purpose. The Board shall cause to be conducted at least once

every five (5) years, a study of the Reserves ("Reserve Study") required to repair, replace and

restore the Major Components. The Board shall review the results of the study at least annually

to determine if the Reserves are sufficient and make any adjustments it deems necessary to

maintain the required Reserves.

(a)

(b) Qualifications. The Person conducting the Reserve Study, which may

include a Director, a Member of the Association, the Manager or any other person, qualified by

education or experience to conduct studies of the Reserves, shall meet the qualifications of

training and experience required by the Act.

(c) Contents. The Reserve Study must include, at a minimum:

A summary of an inspection of the Major Components the

Association is obligated to repair, replace or restore;
©

(ii) An identification of the Major Components that the Association is

obligated to repair, replace or restore which have a remaining useful life of less

than thirty (30) years;

(iii) An estimate of the remaining useful life of each Major Component

identified pursuant to Section 17.8fcyii):

(iv) An estimate of the cost of repair, replacement or restoration of each

Major Component identified pursuant to Section 17.8(c)(ifi. during and at the end

of its useful life; and

(v) An estimate of the total annual Assessment that may be required to

cover the cost of repair, replacement or restoration of the Major Components

identified pursuant to Section 17.8fc¥ii). after subtracting the Reserves of the

Association as of the date of the study.

(d) Base Assessments: Commencement: Collection. The amount to be raised

by Base Assessments during a Fiscal Year shall be equal to: (a) the Operating Funds necessary

to satisfy the Operating Budget for such period, plus (b) the Reserve Funds to be set aside for
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such period, less the amount attributable to the Operating Budget collected but not disbursed in

the immediately preceding Fiscal Year or partial Fiscal Year; provided, however, that in lieu of

such subtraction the Board may elect, in its discretion, to refund any surplus to the Owners or to

prepay future Reserves.

Base Assessments shall commence on all Units in a Phase as determined by the Declarant

at its sole discretion. Until the Association makes a Base Assessment, the Declarant shall pay all

Common Expenses. All Base Assessments shall be assessed against the Members and their

Units pursuant to Section 17.15. below. Base Assessments for fractions of any month involved

shall be prorated.

Each Owner shall pay to the Association the Base Assessment in installments at such

frequency and in such amounts as established by the Board. Each installment of Base

Assessments may be paid by the Owner to the Association in one check or in separate checks as

payments attributable to deposits into specified Association Maintenance Funds. If any payment

of an installment of a Base Assessment is less than the amount assessed and the payment does

not specify the Association Maintenance Fund or Funds into which it should be deposited, the

receipt by the Association from that Owner shall be credited in order of priority first to the

Operating Funds, until that portion of the Base Assessment has been satisfied, and second to the

Reserve Funds.

From time to time and consistent with the Act (NRS 116.3114) and this Article 17. the

Board may determine that all excess funds in the operating fund be retained by the Association

and used to reduce the following year's Base Assessments. Upon dissolution of the Association

incident to the abandonment or termination of the Community, any amounts remaining in any of

the Association Maintenance Funds shall be distributed to or for the benefit of the Owners in the

same proportions as such monies were collected from the Owners, subject to the rights of any

creditors of the Association as set forth in NRS 116.21183 to 116.2119, inclusive.

Section 17.9 Limitations on Maximum Base Assessment. From and after

January 1st of the year immediately following the first Close of Escrow, the maximum annual

Base Assessment may not be increased by more than fifteen percent (15%) of the annual

Operating Budget for the previous year unless approved by the vote or written assent of a

Majority of Owners.

In addition to Base Assessments, theSection 17.10 Special Assessments.

Association may levy Special Assessments, payable over the period of the Association's Fiscal

Year: (a) for the purpose of defraying any other expense incurred or to be incurred by the

Association as provided in this Declaration; or (b) to cover any deficiency in the event that, for

whatever reasons, the amount received by the Association from Base Assessments is less than

the amount determined to be necessary and assessed by the Board. Special Assessments for

these purposes may not be levied unless approved by Members holding a majority of the votes

held by all Members.

Section 17.11 Delinquency. Any installment of an Assessment provided for in

this Declaration shall be delinquent if not paid within fifteen (15) days of the due date as

established by the Board. Upon such delinquency, the full amount of the Assessment (i.e., not
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simply the delinquent installment) shall immediately become due and payable. The Board shall

be authorized to adopt a system pursuant to which the foil amount of any Assessments not paid

within thirty (30) days after the due date, plus all reasonable charges and other costs of collection

(including attorneys' fees) and late charges, shall bear interest commencing thirty (30) days from

foe due date until paid at foe rate determined by foe Board, as provided herein. The Association

need not accept any tender of less than the entire amount of an installment of an Assessment and

all costs and attorneys fees attributable thereto. Notwithstanding the foregoing, the

Association may accept partial payments without waiving any of its rights or remedies to

collect the unpaid portion of such amounts or exercise any remedy attendant to the failure

to pay the entire amount due. The acceptance by the Association or its agent of any partial

payment shall not be deemed to be a waiver of the Association's right to demand and

receive full payment of all amounts due or a waiver of the Association's right to continue

the enforcement of its remedies, including lien enforcement, with respect to balance of the

amounts due and payable to the Association.

Section 17.12 Liens:

(a) Creation of Lien. All sums assessed and fines imposed in accordance with

foe provisions of this Declaration shall constitute a lien on the respective Unit from the time such

sums become due prior and superior to all other liens and encumbrances thereon except: (i) liens

and encumbrances Recorded before Recordation of this Declaration; (ii) a first Mortgage on the

Unit Recorded before the date on which the Assessment sought to be enforced became

delinquent, except a lien imposed by the Association in accordance with this Declaration shall

have priority for six (6) months of Base Assessments and related charges including late charges,

interest, and attorneys fees, pursuant to NRS 1 1 6.3 1 1 6(2); and (iii) liens for real estate taxes and

other assessments or charges by any Governmental Authority against the Unit. A lien for unpaid

Assessments is extinguished unless proceedings to enforce foe lien are instituted within three (3)

years after the full amount ofthe Assessment becomes due.

(b) Enforcement of Liens. The Association may enforce the lien described in

Section 17.12(a) in any manner permitted by foe Act or by Law. Without limiting foe foregoing,

foe Association may enforce its lien in accordance with the following procedures:

(i) the Association must mail by certified or registered mail, return

receipt requested, to the Unit's Owner, at his address if known and at the address

of the Unit, a notice of delinquent Assessment in the form required by foe Act

("Notice of Delinquent Assessment"), which includes: (A) the amount of the

Assessment and other authorized charges and interest; (B) a description of the

Unit against which the same has been imposed; and (C) foe name of the Record

Owner of foe Unit;

the Association or other Person conducting foe sale (1) must

execute and cause to be Recorded a Notice ofDefault and Election to Sell foe unit

to satisfy foe lien, in the form required by foe Act ("Notice of Default"), signed

by any officer or authorized agent of the Association, which contains: (A) the

same information as the Notice ofDelinquent Assessment; (B) a description of the

deficiency in payment; and (C) the name and address of the Person authorized to
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enforce the Hen by sale; and (2) must mail the Notice of Default in accordance

with the Act; and

(iii) If the Owner or its successor in interest has failed to pay the

amount of the lien (including costs, fees and expenses incident to its enforcement)

for ninety (90) days following Recordation of the Notice of Default, the

Association must give Notice ofSale in accordance with the Act.

(iv) The Association or other Person conducting the sale shall, after the

expiration of the ninety (90) day period and before selling the Unit, give notice of

the time and place of the sale in the manner and for a time not less than that

required by the Act, including such mailing posting and personal service as may

be required by the Act. The lien shall relate only to the individual Unit against

which the Assessment was levied and not to the Property as a whole.

(c) Release of Lien. Upon payment to the Association of the full amount

claimed in the Notice of Delinquent Assessment, or other satisfaction thereof, the Board shall

cause to be Recorded a Notice of Satisfaction and Release of Lien ("Notice of Release") stating

the satisfaction and release of the lien based on such Notice of Delinquent Assessment. The

Board may demand and receive from the applicable Owner a reasonable charge, to be determined

by the Board, for the preparation and Recordation of the Notice of Release before Recording it.

Any purchaser who has acted in good faith and extended value may rely upon the Notice of

Release as conclusive evidence of the full satisfaction of the lien for the sums stated in the

applicable Notice ofDelinquent Assessment.

(d) Sale ofProperty. It shall be the duty of the Board to enforce the collection

of any amounts due under this Declaration by one or more of the alternative means of relief

afforded by this Declaration or in any other manner permitted by Law, subject to the limitations

contained in the Act with respect to the enforcement of liens for fines. Accordingly, without

limiting any other remedy of the Association, the lien on a Unit may be enforced by sale of the

Unit in accordance with the Act (a "Foreclosure Sale"). The Foreclosure Sale may be conducted

by the Association, the Association's attorneys, any title insurance company authorized to do

business in Nevada or other Persons authorized to conduct the sale as a trustee, after failure of

the Owner to pay any Assessment, or installments thereof, as well as any charges, late charges,

interest or attorneys fees as provided herein. The Association, through its agents, shall have the

power to enter a credit bid on the Unit at the Foreclosure Sale, and to acquire and hold, lease,

mortgage and convey the Unit, should the Association be the successful bidder at the sale. Upon

completion of the Foreclosure Sale, an action may be brought by the Association or the purchaser

at the sale in order to secure occupancy of the defaulting Owner's Unit, and the defaulting Owner

shall be required to pay the reasonable rental value for such Unit during any period of continued

occupancy after the sale by the defaulting Owner or any persons claiming under the defaulting

Owner.

Other Remedies. The Association may maintain a suit to recover a money

judgment for unpaid Assessments, charges, penalties, fines, late charges, interest and attorneys

fees, without foreclosing or waiving any lien securing the same, but this provision or any

institution of suit to recover a money judgment shall not constitute an affirmation of the
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adequacy of money damages. Any recovery resulting from a suit at law or in equity initiated

pursuant to this Section may include reasonable attorneys' fees as fixed by the court.

Section 17.13 Waiver of Use. No Owner shall be exempt from personal liability

for Assessments duly levied by the Association, or effect the release of such Owner's Unit from

the liens and charges thereof, by waiving or delegating use and enjoyment of the Common

Elements as set forth in this Declaration or by abandoning such Owner's Unit.

Section 17.14 Capital Contributions to the Association. At the Close of Escrow,

each Owner of a Unit shall contribute to the capital of the Association in the amount of two (2)

monthly installments of Base Assessments attributable to such Owner's Unit ("Capital

Contribution"). This amount shall be deposited by the buyer into the Unit purchase and sale

escrow and disbursed therefrom to the Association to be used for any Association related

expenses or reimbursement to the Declarant for expenses the Declarant incurs or incurred in

establishing or maintaining the Common Elements or providing services or subsidies in

connection with the Community. The Capital Contribution shall not be considered prepayment

of the Base Assessment, and shall be in addition to the Owner's continuing obligation to pay the

Base Assessment.

Base Assessments and any Special

Assessments shall be levied upon the Units based on a combination of two (2) Assessment

components, as described below.

Section 17.15 Rate of Assessments.

(a) Assessment Components

Commercial Units. The Base Assessments and any Special

Assessments levied upon Commercial Units shall consist of one (1) component: the

Common Areas Amount determined as described below.

(i)

(ii) Residential Units. The Base Assessments and any Special

Assessments levied upon Residential Units shall consist of two (2) components: (a) a

"Common Areas Amount," and (b) a "Residential Areas Amount," determined

as described below.

(b) Commercial, and Residential Expenses. The Board in preparing the

Budget of the Association, shall use reasonable efforts to divide Common Expenses into two (2)

categories: "Common Areas Expenses," and "Residential Areas Expenses." So long as the Board

is acting in good faith and exercising reasonable judgment, its allocation of expenses shall not be

subject to challenge.

(i) "Common Areas Expenses" shall include all expenses of the

Association related to the Common Areas.

(ii) "Residential Area Expenses" shall include all expenses of the

Association related to the Residential Areas.

— 82 —

AA1321



(c) Calculation of Assessment Components.

(i) "Common Areas Amount." Common Areas Expenses shall be

allocated to each Unit based on the ratio of the approximate square footage of each

Unit to the total square footage ofall Units subject to Assessment.

(ii) "Residential Areas Amount." Residential Area Expenses shall be

allocated to each Residential Unit based on the ratio of approximate square footage

ofeach Residential Unit to the total square footage ofall Residential Units subject to

Assessment.

(d) Adjustments bv the Board. Subject to the provisions of this

Declaration, the Board may from time to time reallocate items between Common Areas Expenses

and Residential Areas Expenses as it may in its reasonable discretion determine appropriate and

consistent with the methodology described above.

(e) T .imitftrt Utilities or Services. In the event one or more utilities or other services

are not separately metered or suh-metered and are therefore billed to the Association, but do not

supply all of the Residential or Commercial Units, the expenses of such utilities will be allocated

among only the Residential or Commercial Units which are supplied by such utility, based on the

ratio of the approximate square footage of floor area of each Residential or Commercial Unit so

supplied to the total square footage offloor area ofall Residential or Commercial Units so supplied.

(f) Rate of Specific Assessments for Repairs. Any (i) Reconstruction

Assessment or Capital improvement Assessment to raise funds for the rebuilding or major repair of a

portion of the structural Common Elements and (ii) Special Assessments shall be levied against each

Unit in the Community against which the Association's regular Assessments have commenced.

Such Assessments shall be levied upon the basis of the ratio of the square footage of the

approximate floor area of the Unit to be assessed to the total approximate square footage of the

aggregate floor area, ofall Units to be assessed. Notwithstanding the above, such Assessments for

the Residential Areas shall only be assessed against the Residential Units.

ARTICLE 18

RIGHT TO ASSIGN FUTURE INCOME

The Association may assign its future income, including its right to receive Common

Expense Assessments, only upon the approval of a Majority of Owners, at a meeting called for

that purpose, and with the Eligible Mortgagee consent described in Article 16.

ARTICLE 19

PERSONS AND UNITS SUBJECT TO DOCUMENTS: ENFORCEMENT

Section 19.1 Compliance with Documents. All Owners, Quests, Family,

Mortgagees and Occupants of Units shall comply with the Governing Documents. The

acceptance of a Deed or the exercise of any incident of ownership or the entering into of a Lease
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or the occupancy of a Unit constitutes agreement that the provisions of the Governing

Documents are accepted and ratified by that Owner, Guest, tenant, Mortgagee or Occupant. All

provisions of the Governing Documents Recorded in the Recording Office are covenants running

with the land and shall bind any Persons having at any time any interest or estate in any Unit.

Section 19.2 Indemnification. Each Owner shall be liable to the other Owners

for any damage to the Common Elements and or other portions of the Property that may be

sustained by reason of the negligence or willful misconduct of that Owner, or the Owner's

Family, Guests or other Occupants. Each Owner, by acceptance of its Deed, agrees for such

Owner and for the Owner's Family, Guests or other Occupants, to protect, defend, indemnify and

hold harmless each and every other Owner against any claim of any Parson for personal injury or

property damage caused by the negligence or willful misconduct of such Owner or such Owner's

Family, Guests or other Occupants, unless the injury or damage occurred by reason of the

negligence or willful misconduct of any other Owner (or its Family, Guests or other Occupants)

or the Association. Upon demand by the Association, each Owner shall be responsible for the

payment of any deductible amount payable under the Association's insurance policy as a result of

any claims arising as a result of the negligent or willful misconduct of such Owner or the

Owner's Family, Guests or other Occupants.

Section 19.3 Enforcement. The Board may impose sanctions for violation of the

Governing Documents after Notice and Hearing. The Board shall establish a range of penalties

for such violations, with violations of the Declaration, unsafe conduct, harassment, or

intentionally malicious conduct treated more severely than other violations. Such sanctions may

include:

imposing reasonable monetary. fines which shall, to the fullest extent

permitted under the Act, constitute a lien upon the Unit owned or occupied by the Owner,

Occupant or other Person determined by the Board, after Notice and Hearing, to be in violation

of the Governing Documents (a "Violator"). The amount of each such fine must be

commensurate with the severity of the violation and shall in no event exceed the maximum

amount permitted by the Act. If a fine is imposed pursuant to this Section 19.3(a) and the

violation is not cured within fourteen (14) days or such longer cure period as the Board

establishes, the violation shall be deemed a continuing violation and the Board may thereafter

impose an additional fine for the violation for each seven (7) day period or portion thereof that

the violation is not cured. Any additional fine may be imposed without notice and an opportunity

to be heard. In the event that any Occupant, Guest, or Family member of an Owner violates the

Governing Documents and a fine is imposed, the fine shall first be assessed against the Violator;

provided, however, if the fine is not paid by the Violator within the time period set by the Board,

the Owner shall pay the fine upon Notice from the Board. The Board shall notify each Owner of

fines applicable to particular violations;

(a)

(b) suspending an Owner's right to vote;

(c) suspending any Person's right to use the Recreational Facilities; provided,

however, nothing herein shall authorize the Board to limit ingress or egress to or from a Unit or

his or her Parking Space;
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(d) suspending any services provided by the Association to an Owner or the

Owner's Unit if the Owner is more than thirty (30) days delinquent in paying any Assessment or

other charge owed to the Association;

(e) entering a Unit and, if necessary, exercising self-help or talcing action to

abate any violation of the Governing Documents in a non-emergency situation;

(f) requiring an Owner, at his or her own expense, to remove any structure or

Improvement on such Owner's Unit in violation of Article 12 and to restore the Unit to its

previous condition and, upon failure of the Owner to do so, the Board or its designee shall have

the right to enter the property, remove the violation and restore the property to substantially the

same condition as previously existed and any such action shall not be deemed a trespass;

(g) without liability to any Person, precluding any contractor, subcontractor,

agent, employee, or other invitee of an Owner who fails to comply with the terms and provisions

of Article 12 and the Architectural Guidelines from continuing or performing any further
activities in the Property;

(h) levying Specific Assessments to cover costs incurred by the Association to

bring a Unit into compliance with the Governing Documents; and

(i) Recording a Notice ofNon-Compliance against a Unit.

Section 19.4 Notice of Non-Compliance. In addition to any other enforcement

rights, if an Owner fails properly to perform his or her maintenance responsibility after Notice

and Hearing, the Association may issue a notice of violation, then the Board, at its option, may

Record a Notice of Non-Compliance and may peacefully remedy the non-compliance, and the

Owner shall reimburse-the Association, upon demand, for all expenses incurred in connection

therewith. If such expenses are not promptly repaid by the Owner to the Association, the Board

shall levy a Specific Assessment against such Owner for reimbursement as provided in this

Declaration. The right of the Association to remove a non-complying Improvement or otherwise

remedy the non-compliance shall be in addition to all other rights and remedies which the

Association may have at law, in equity, or in this Master Declaration.

Section 19.5 Cumulative Remedies. All remedies set forth in the Governing

Documents shall be cumulative of any remedies available at law or in equity. In any action to

enforce the Governing Documents, if the Association prevails, it shall be entitled to recover all

costs, including attorneys' fees and court costs, reasonably incurred in such action.

Section 19.6 Enforcement. The decision to pursue enforcement action in any

particular case shall be left to the Board's discretion, except that the Board shall not he arbitrary

or capricious in taking enforcement action. Such decision shall not be construed a waiver of the

Association's right to enforce such provision at a later time under other circumstances or preclude

the Association from enforcing any other covenant, restriction or Rule. The Association, by

contract or other agreement, may enforce applicable Laws, and shall permit all applicable

Governmental Authorities to enforce their respective Laws within the Property for the benefit of

the Association and its Members.
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Section 19.7 Implied Rights: Board Authority. The Association may exercise

any right or privilege given to it expressly by the Governing Documents, by the Act or

reasonably implied from or reasonably necessary to effectuate any such right or privilege. Except

as otherwise specifically provided in the Governing Documents or by law, all lights and powers

of the Association may be exorcised by the Board without a vote of the membership.

Section 19.8 Interest and Costs. All amounts payable to the Association

hereunder which are not paid when due, including out of pocket costs and expenses incurred by

the Association shall bear interest from the date due at the rate of eighteen percent (18%) per

annum or such other Rate as the Board may determine from time to time in its discretion, not to

exceed, however, the highest rate allowed by law.

ARTICLE 20

INSURANCE AND INDEMNIFICATION

Section 20.1 Insurance Coverage. To the extent reasonably available, the Board

of Directors shall obtain and maintain insurance coverage as set forth in this Article. If such

insurance is not reasonably available, and the Board of Directors determines that any insurance

described in this Article will not be maintained, the Board of Directors shall promptly cause

notice of that fact to be hand-delivered or sent prepaid by United States mail to all Owners and

Eligible Mortgagees at their respective last known addresses.

Section 20.2 Property Insurance Coverage:

(a) Coverage. Property insurance will cover:

(i) The facilities of the Community, including all Buildings, for

example, the Units and all fixtures, equipment and any improvements and

betterments whether part of a Unit or a Common Element, and such personal

property of Owners as is normally insured under building coverage, but excluding

land, excavations, portions of foundations below the undersurface of the lowest

basement floors, underground pilings, piers, pipes, flues and drains and other

items normally excluded from property policies; and

(ii) All Association Property.

(b) Amounts. The insurance will be for an amount (after application of any

deductions) equal to one hundred percent (1 00%) of the actual cash value of the covered items at

the time the insurance is purchased and at each renewal date.

The Board of Directors is authorized to obtain appraisals periodically for the purpose of

establishing replacement cost of the insured items, and the cost of such appraisals shall be a

Common Expense.
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(c) Risks Insured Against. The insurance shall afford protection against "all

risks" ofdirect physical loss commonly insured. .

(d) Other Provisions. Insurance policies required by this Section shall provide

that:

(i) Each Owner is an insured person under the policy with respect to

liability arising out of the Owner's interest in the Common Elements or

membership in the Association.

(ii) The insurer waives the right to subrogation under the policy

against an Owner or its Family.

(iii) An act or omission by an Owner, unless acting within the scope of

the Owner's authority on behalf of the Association, will not void the policy or be a

condition of recovery under the policy.

(iv) If, at the time of a loss under the policy, there is other insurance in

the name of an Owner which covers the same risk covered by the policy, the

Association's policy provides primary insurance.

(v) Losses must be adjusted with the Association.

(vi) Insurance proceeds shall be paid to any insurance Trustee

designated in the policy for that purpose, and otherwise to the Association, but, in

any case, it is to be held in trust for each Owner and the Owner's Mortgagee.

(vii) The insurer may not cancel or refuse to renew the policy until 30

days after notice of the proposed cancellation or nonrenewal has been mailed to

the Association, to each Owner and to each holder of a Security Interest to whom

a certificate or memorandum of insurance has been issued, at their respective last

known addresses.

(viii) The name ofthe insured shall be substantially as follows:

Panorama Towers Condominium Unit-Owners' Association, Inc., for the use and

benefit of the individual Owners.

Section 20.3 Liability Insurance. Liability insurance, including medical

payments insurance, will be maintained as determined by the Board of Directors. This insurance

shall cover ail occurrences commonly insured against for death, bodily injury and property

damage arising out of or in connection with the use, ownership or maintenance of the Common

Elements and the activities of the Association.
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Insurance policies carried pursuant to this Section shall provide that:

(i) Each Owner is an insured person under the policy with respect to

liability arising out of the Owner's interest in the Common Elements or

membership in die Association;

(ii) The insurer waives the right to subrogation under the policy

against an Owner and Family.

(iii) An act or omission by an Owner, unless acting within the scope of

the Owner's authority on behalfof the Association, will not void the policy or he a

condition to recovery under the policy.

(iv) If, at the time of a loss under the policy, there is other insurance in

the name of an Owner covering the same risk covered by the policy, the policy of
the Association provides primary insurance.

(v) Losses must be adjusted with the Association.

(vi) Insurance proceeds shall be paid to any insurance Trustee

designated in the policy for that purpose, and otherwise to the Association, but, in

any case, it is to be held in trust for each Owner and the Owner's mortgagee.

(vii) The insurer issuing the policy may not cancel or refuse to renew it

until 30 days after notice of die proposed cancellation or nonrenewal has been
mailed to the Association, each Owner and each holder of a Security Interest to

whom a certificate or memorandum of insurance has been issued at their last

known addresses.

Section 20.4 Fidelity Bonds. A blanket fidelity bond shall be provided for

anyone who either handles or is responsible for funds held or administered by the Association,

whether or not they receive compensation for their services. The bond shall name the

Association as obligee and shall cover the maximum funds that will be in the custody of the

Association or the Manager at any time while the bond is in force. In no event shall the bond be

for an amount less than the sum of three months' Assessments plus all Reserves. The bond shall

include a provision that calls for ten (10) days' written notice to the Association, each holder of a

Security Interest in a Unit, each servicer that services a FNMA-owned or FHLMC-owned

Security Interest on a Unit and the insurance Trustee, if any, before the bond can be canceled or

substantially modified for any reason. When either: (a) separate bank or other accounts for

Operating Funds and Reserve Funds are maintained and monthly checks are sent directly to the

Association, (b) a Manager maintains separate records and bank or other accounts for each

Reserve account of the Association, or (c) two Directors must sign any check written on the

reserve account, then the fidelity bond may be in an amount equal to three months Common

Expense Assessments on all Units.

Section 20.5 Owner Policies. An insurance policy issued to the Association

does not preclude Owners from obtaining insurance for their own benefit.
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Section 20.6 Workers' Compensation Insurance. The Board of Directors shall

obtain and maintain Workers' Compensation Insurance to meet the requirements of applicable

Laws.

Section 20.7 Directors' and Officers' Liability Insurance.

Directors shall obtain and maintain directors' and officers' liability insurance, if available,

covering all of the directors and officers (including the members of the ARC) of the Association.

This insurance will have limits determined by the Board ofDirectors.

The Board of

Section 20.8 Other Insurance. The Association may carry other insurance which

the Board ofDirectors considers appropriate to protect the Association and/or the Owners.

Section 20.9 Premiums and Deductibles. Insurance premiums and deductibles

for insurance carried or to be carried by the Association shall be a Common Expense.

Section 20.10 Indemnification ofOfficers. Directors and Others:

Indemnification. The Association shall protect, defend, indemnify, and

hold harmless Declarant and every other Protected Person against all liabilities, damages and

expenses, including counsel fees, reasonably incurred in connection with any Proceeding

(including settlement of any Proceeding, if approved by the then Board ofDirectors) to which he,

she or it (including its employees) may be a party by reason of being or having been an officer,

director, agent or committee member, or having entered into any contract, commitment or

agreement on behalf of the Association, except that the obligations of the Association under this

Section shall be limited to those actions for which liability is limited under this Section, the

Articles, the Bylaws and Nevada Law. The Association shall, as a Common Expense, maintain

adequate general liability and officers' and directors' liability insurance to fund this obligation, if

such insurance is commercially reasonably available.

(a)

Claims Related to Breach of Duty. The officers, directors, agents, and

committee members of the Association shall not be liable for any mistake ofjudgment, negligent

or otherwise, except for their own individual willful misfeasance, malfeasance, misconduct, or

bad faith. The officers and directors of the Association shall have no personal liability with

respect to any contract or other commitment made or action taken in good faith on behalf of the

Association (except to the extent that such officers or directors may also have liability as a

Member of the Association).

(b)

Litigation. Decisions whether to institute litigation are no different from

other decisions Directors make. There is no independent legal obligation to bring a civil action

against another party, and no provision of the Governing Documents shall be construed to

impose a duty upon the Board to sue under any circumstances. In deciding whether to bring a

civil action against another party, a director is protected by the business judgment rule as

explained in the Bylaws.

(c)

(d) Exclusion from Liability for Other Tortious Acts:
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(1) Volunteer directors, officers, committee members and any other

Members of the Association acting in an official capacity on behalf of the

Association (as applicable, a "Volunteer") are intended to be protected by the

Association to the extent of the Association's coverage of insurance with respect

to any Person who suffers injury, including but not limited to, bodily injury,

emotional distress, wrongful death, or property damage or loss as a result of the

Volunteer's tortious act or omission as long as the following requirements are met

by the Volunteer and the Association:

(a) the Volunteer's act or omission was performed within the

scope of his or her duties or otherwise in an official capacity on behalf of

the Association;

(b) the Volunteer's act or omission was performed in good

faith;

(c) the Volunteer's act or omission was not willful, wanton, or

grossly negligent; and

(d) the Association maintained and had in effect (at the time

the act or omission of the Volunteer occurred and at the time a claim was

made) one or more insurance policies which included coverage for general

liability of the Association and individual liability of directors, officers,

agents, committee members, and other Members of the Association acting

in an official capacity on behalf of the Association for negligent acts or

omissions in that capacity.

(2) The payment or reimbursements for actual expenses incurred in the

execution of his or her duties shall not affect the status of an officer or director as

a Volunteer under this Section 20.10.

The rights to indemnification

contained in Section 20.10 or elsewhere in the Governing Documents shall not be exclusive of

any other rights to which any present or former officer, director, committee member, or other

Member acting in an official capacity on behalf of the Association may be entitled. Without

limiting the foregoing, a right to indemnification in any particular section of this Declaration

does not preclude indemnification under any other section.

Section 20.11 Indemnities Non-Exclusive.

!

ARTICLE 21

DAMAGE TP OR DESTRUCTION OF PROPERTY

Section 21.1 Duty to Restore: Any portion of the Community for which

insurance is required under the Act (NR.S 116.31135) that is damaged or destroyed must be

repaired or replaced promptly by the Association unless:

(a) The Community is terminated; or
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(b) Repair or replacement would be illegal under any state or local statute or

ordinance governing health or safety; or

(c) The Owners of eighty percent (80%) of the total number of Units in the

Community, including each Owner of a Unit or assigned Limited Common Element that will not

be rebuilt, vote not to rebuild.

Section 21.2 Cost: The cost of repair, replacement or restoration in excess of

insurance proceeds and Reserves is a Common Expense.

Section21.3 Plans: The Property must be repaired and restored in accordance

with either the original plans and specifications or other plans and specifications which have

been approved by the Board of Directors, a Majority of Owners and fifty-one percent (51%) of

Eligible Mortgagees.

Section 21.4 Replacement ofLess Than Entire Property:

(a) The insurance proceeds attributable to the damaged Common Elements

shall be used to restore the damaged area to a condition compatible with the remainder of the

Community.

(b) Except to the extent that other persons will be distributees:

(i) The insurance proceeds attributable to a Unit and Limited

Common Elements that are not rebuilt must be distributed to the Owner of die

Unit and the Owner of the Unit to which the Limited Common Elements were

allocated, or to holders of Security Interests, as their interests may appear; and

(ii) The remainder of the proceeds must be distributed to each Owner

or holder of a Security Interest, as their interests may appear, in proportion to the

Common Element interests of all the Units.

If the Owners vote not to rebuild a Unit, the Allocated Interests shall be

automatically reallocated following such vote as if the Unit had been condemned under the Act

(NRS 116.1107(1)), and the Association promptly shall prepare, execute and Record an

amendment to the Declaration reflecting the reallocation of the Allocated Interests.

(c)

Section 21.5 Insurance Proceeds. The Trustee, or if there is no Trustee, then the

Board of Directors, acting by the President, shall hold any insurance proceeds in trust for the

Association, Owners and holders of Security Interests as their interests may appear. Subject to

the provisions of Section 21 .lfal through Section 2 l.lfcl. the proceeds shall be disbursed first for

the repair, replacement or restoration of the damaged Property. The Association, Owners and

holders of Security Interests are not entitled to receive payment of any portion of the proceeds

unless there is a surplus after the Property has been completely repaired or restored, or unless die

Community is terminated.
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Section 21.6 Certificates Bv Board of Directors. The Trustee, if any, may rely

on the following certifications made in writing by the Board ofDirectors:

(a) Whether or not damaged or destroyed Property is to be repaired, replaced

or restored; and

(b) The amount or amounts to be paid for repairs, replacement or restoration

and the names and addresses of the parties to whom such amounts are to be paid.

Certificates bv Title Insurance Companies. If payments are to beSection 21.7

made to Owners or Mortgagees, then the Board of Directors and the Trustee, if any, shall obtain

and may rely on a title insurance company's certificate or a title insurance policy based on a

search of the Records in the Recording Office stating the names of the Owners and the

mortgagees.

ARTICLE 22

NOTICE AND HEARING

Section 22.1 Right to Notice and Comment. Before the Board of Directors

amends the Bylaws or the Rules, whenever the Governing Documents require that an action be

taken after "Notice and Comment," and at any other time the Board ofDirectors so determines,

the Board shall give the Owners Notice of the proposed action and permit the Owners the right to

comment orally or in writing. The Notice shall be given not less than thirty (30) days before the

proposed action is to be taken. It shall invite comment to the Board of Directors orally or in

writing before the scheduled time of the meeting.

Section 22.2 Right to Notice and Hearing. Whenever the Governing Documents

require that an action be taken after "Notice and Hearing," the following procedure shall be

observed: The Person proposing to take the action (e.g., the Board ofDirectors, a committee, an

officer, the Manager, etc.) shall give Notice of the proposed action to all Owners or Occupants of

Units whose interest would be significantly affected by the proposed action. The Notice shall

include a general statement of the proposed action and the date, time and place of the hearing. At

the hearing, the affected Person shall have the right, personally or by a representative, to give

testimony orally, in writing or both (as specified in the Notice), subject to reasonable rules of

procedure established by the party conducting the meeting to assure a prompt and orderly

resolution of the issues. Any evidence shall be duly considered, but is not binding in making the

decision. The affected Person shall be notified of the decision in the same manner in which

Notice of the hearing was given. In connection with the enforcement of the Governing

Documents, Notice and Hearing shall satisfy the requirements of the Act.

!

Section 22.3 Appeals. Any Person having a right to Notice and Hearing shall

have the right to appeal to the Board ofDirectors ftom a decision ofpersons other than the Board

of Directors by filing a written notice of appeal with the Board of Directors within ten (1 0) days

after being notified of the decision. The Board of Directors shall conduct a hearing within thirty

(30) days, giving the same notice and observing the same procedures as were required for the

original hearing.
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ARTICLE 23

BOARD OF DIRECTORS

Section 23.1 Association Records and Minutes of Board of Directors Meetings.

The Board of Directors shall maintain and make available, subject to the provisions of the

Bylaws and the Act, to any Owner, any Eligible Mortgagee or any Eligible Insurer, current

copies of the Governing Documents, and such other books, records and other papers of the

Association, including but not limited to the financial statements, budgets and reserve studies, as

may be required to be made available under the Act.

Section 23.2 Powers and Duties:

Generally: The Board of Directors may act in all instances on behalf of

the Association, except as provided in this Declaration, the Bylaws or the Act. The Board of

Directors shall have, subject to the limitations contained in this Declaration and the Act, the

powers and duties necessary for the administration of the affairs of the Association and of the

Community, which shall include, but not be limited to, the powers set forth elsewhere in this

declaration and in the Bylaws. Without limiting the generality of the foregoing, the Board shall:

(a)

(i) Annually prepare Operating and Reserve Budgets consistent with

Article 17.

(ii) Cause Association financial statements to be prepared as required

by the Act, including annual financial statements of the Association, which shall

be audited by an independent certified public accountant, the cost of which shall

be a Common Expense.

(iii) Cause all officers or employees having fiscal responsibilities to be

bonded, as the Board may deem appropriate and purchase directors' and officers'

liability insurance as it deems necessary.

(iv) Review annually all insurance policies and bonds maintained by

the Association.

(v) Acting for itself and for all Owners and others, obtain and maintain

at all times insurance of the type of policy and amount as set forth hereinafter for

the benefit of the Owners and the Association and other parties as its interest may

appear, in accordance with Article 20. Payments of premiums for such insurance

shall be considered a purpose for which Assessments may be levied by the

Association pursuant to Article 17.

(vi) Exercise any and all powers described in the Act where not in

conflict with any specific limitation contained in this Declaration or the

Governing Documents.
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(vii) Exercise any and all other rights, privileges, and powers set forth in

the Governing Documents.

(b) Execution of Land Use Documents. In addition to those powers set forth

in the Bylaws, the Act and elsewhere in this Declaration, the Association, through the Board

shall have the authority to execute all documents or consents, on behalf of all Owners (and their

Mortgagees), required by all Governmental Authorities in connection with land use and

development matters (including applications for zoning reclassifications and use permits,

applications for tentative maps, parcel maps or other land divisions or amendments thereof, final

maps and parcel maps and amendments thereof, covenants, etc.), and in that regard, each Owner,

by acceptance of the deed to such Owner's Unit, and each Mortgagee of an Owner by acceptance

of a lien on a Unit, appoints and designates the President of the Association, as such Owner's

agent and attorney in fact to execute any and all such documents or consents.

(c) Quarterly Reviews. At least once every ninety (90) days, the Board shall

review at one of its meetings:

(i) A current reconciliation of the Operating Funds;

(ii) A current reconciliation ofthe Reserve Funds of the Association;

(iii) The actual revenues and expenses for the Reserve Funds, compared

to the budget for that account for the current year;

(iv) The latest account statements prepared by the financial

institution^) in which the Operating Funds are maintained;

(v) An income and expense statement, prepared on at least a quarterly

basis, for the Operating and Reserve Funds ofthe Association; and

(vi) The current status of any Proceeding or claim submitted to

arbitration or mediation in which the Association is a party.

(d) Capital Improvements. Subject to the terms of this Declaration, the Board

may, on its own motion or acting on a petition signed by two-thirds (%) of the Owners, approve

the construction, installation or acquisition of a new capital improvement to the Common

Elements; provided however, if such proposed Improvement would be a Residential Limited

Common Element, then only the consent of two-thirds (2/3) of the Residential Owners shall be

required, and if such Capital Improvement would constitute a Commercial Limited Common

Element, then only the consent of two-thirds (2/3) of the Commercial Owners shall be required.

Section 23.3 Board of Directors Limitations: The Board of Directors may not

act on behalf of the Association to amend this Declaration, to terminate the Community or to

elect members of the Board of Directors or determine the qualifications, powers and duties or

terms ofoffice of Board ofDirectors members, but the Board of Directors may fill vacancies in
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its membership for the unexpired portion of any term, subject to the terms of the Bylaws and the

provisions ofthe Act.

Section 23.4 Make Up of Board. Upon the termination of the Declarant Control

Period, the Board of Directors shall consist of five Directors, two of whom shall be elected by

the Owners of Units in Phase 2, two of whom shall be elected by the Owners ofUnits in Phase 2

and one of whom shall be elected by the Commercial Owners in Phase 1 and Phase 2. Matters

pertaining to the election ofDirectors and their terms of office are described in and subject to the

Bylaws.

ARTICLE 24

DISPUTE PROCEEDINGS

Section 24.1 Legal Proceedings. The Association, acting through the Board,

shall have the power and the duty to reasonably defend the Association (and, in connection

therewith, to raise counterclaims) in any pending or potential Proceeding. The Association,

acting through the Board, shall have die power, but not the duty, to reasonably institute,

prosecute, maintain and/or intervene in a Proceeding, in its own name, but only on matters

affecting or pertaining to this Declaration or the Common Elements and as to which the

Association is a proper party in interest, and any exercise of such power shall be subject to foil

compliance with the following provisions:

Any Proceeding commenced by the Association: (i) to enforce the

payment of an Assessment or an Assessment lien or other Hen against an Owner as provided for

in this Declaration, or (ii) to otherwise enforce compliance with the Governing Documents by, or

to obtain other relief from, any Owner who has violated any provision thereof, or (iii) to protect

against any matter which imminently and substantially threatens all of the health, safety and

welfare of the Owners, or (iv) against a supplier, vendor, contractor or provider of services,

pursuant to a contract or purchase order with the Association and in the ordinary course of

business, or (v) for money damages wherein the total amount in controversy for all matters

arising in connection with the action is not likely to exceed Ten Thousand Dollars ($10,000.00)

in the aggregate; shall be referred to herein as an "Operational Proceeding." The Board from

time to time may cause an Operational Proceeding to be reasonably commenced and prosecuted,

without the need for further authorization,

(a)

(b) Any and all pending or potential Proceedings other than Operational

Proceedings shall be referred to herein as a "Non-Operational Controversy." To protect the

Association and the Owners from being subjected to potentially costly or prolonged Non-

Operational Controversies without full disclosure, analysis and consent; to protect the Board and

individual Directors from any charges of negligence, breach of fiduciary duty, conflict of interest

or acting in excess of their authority or in a manner not in the best interests of the Association

and the Owners; and to ensure voluntary and well-informed consent and clear and express

authorization by the Owners, strict compliance with all of the following provisions of this

Section 24.1 shall be mandatory with regard to any and all Non-Operational Controversies

commenced, instituted or maintained by the Board, including Proceedings governed by Article

27.
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The Board shall first endeavor to resolve any Non-Operational Controversy by good faith

negotiations with the adverse party or parties. In the event that such good faith negotiations fail

to reasonably resolve the Non-Operational Controversy, the Board shall then endeavor in good

faith to resolve such Non-Operational Controversy by mediation, provided that the Board shall

not incur liability for or spend more than Ten Thousand Dollars ($10,000.00) in connection

therewith (provided that, if more than such amount sum is reasonably required in connection

with such mediation, then the Board shall be required first to reasonably seek approval of a

majority of the voting power of the Members for such additional amount for mediation before

proceeding to either arbitration or litigation). In the event that the adverse party or parties refuse

mediation, or if such good faith mediation still fails to reasonably resolve the Non-Operational

Controversy, the Board shall not be authorized to commence, institute or maintain any

Proceeding of such Non-Operational Controversy until the Board has fully complied with the

following procedures:

(1) The Board shall first investigate the legal merit, feasibility and

expense ofprosecuting the Non-Operational Controversy, by obtaining the written

opinion of a licensed Nevada attorney regularly residing in Clark County, Nevada,

with a Martindale-Hubbell rating of "avH, expressly stating that such attorney has

reviewed the underlying facts and data in sufficient, verifiable detail to render the

opinion, and expressly opining that the Association has a substantial likelihood of

prevailing on die merits with regard to the Non-Operational Controversy, without

substantial likelihood of incurring any material liability with respect to any

counterclaim which may be asserted against the Association. The Board shall be

authorized to spend up to an aggregate of Ten Thousand Dollars ($10,000.00) to

obtain such legal opinion, including all amounts paid to the attorney therefor, and

all amounts paid to any consultants, contractors and/or experts preparing or

processing reports and/or information in connection therewith. The Board may

increase the Ten Thousand Dollar ($10,000.00) limit, with the express consent of

more than fifty percent (50%) or more of all of the Members of the Association, at

a special meeting called for such purpose.

(2) The attorney opinion letter shall also contain the attorney's best

good faith estimate of the aggregate maximum "not-to-exceed" amount of legal

fees and costs, including court costs, costs of investigation and all further reports

or studies, costs of court reporters and transcripts, and costs of expert witnesses

and forensic specialists (all collectively, "Quoted Litigation Costs") which are

reasonably expected to be incurred for prosecution to completion (including the

basis on which attorneys fees and costs would be calculated for any appeal) of the

Non-Operational Controversy. The opinion letter shall also include a draft of any

proposed fee agreement with such attorney. If the attorney's proposed fee

arrangement is contingent, the Board shall nevertheless obtain the Quoted

Litigation Costs with respect to all costs other than legal fees, and shall also obtain

a written draft of the attorney's proposed contingent fee agreement. (Such written

legal opinion, including the Quoted Litigation Costs, and also including any

proposed fee agreement, contingent or non-contingent, are collectively referred to

herein as the "Attorney Letter"). The Attorney Letter shall also set forth the
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expected length of the Proceeding and the expected impact on the Members of the

Association and the individual Units and Owners,

(3) Upon receipt and review of the Attorney Letter, if two-thirds (2/3)

or more of the Board affirmatively vote to proceed with the institution or

prosecution of, and/or intervention in, the Non-Operational Controversy, the

Board thereupon shall duly notice and call a special meeting of the Members. The

written notice to each Member of the Association shall include a copy of the

Attorney Letter, including the Quoted Litigation Costs and any proposed fee

agreement, contingent or non-contingent, together with a written report ("Specific

Assessment Report") prepared by the Board: (A) itemizing the amount necessary

to be assessed to each Member ("Special Litigation Assessment"), on a monthly

basis, to fund the Quoted Litigation Costs, and (B) specifying the probable

duration and aggregate amount of such Special Litigation Assessment. At the

special meeting, following review of the Attorney Letter, Quoted Litigation Costs,

and the Specific Assessment Report, and full and frank discussion thereof,

including balancing the desirability of instituting, prosecuting and/or intervening

in the Non-Operational Controversy against the desirability of accepting any

settlement proposals from the adversary party or parties, the Board shall call for a

vote of the Members, whereupon: (x) ifnot more than eighty percent (80%) of the

total voting power of the Association votes in favor of pursuing such Non-

Operational Controversy and levying the Special Litigation Assessment, then the

Non-Operational Controversy shall not be pursued farther, but (y) if more than

eighty percent (80%) of the total voting power of the Association (i.e., more than

eighty percent (80%) of all of the Members of the Association) affirmatively vote

in favor ofpursuing such Non-Operational Controversy, and in favor of levying a

Special Litigation Assessment on the Members in the amounts and for the

duration set forth in the Specific Assessment Report, then the Board shall be

authorized to proceed to institute, prosecute, and/or intervene in the Non-

Operational Controversy. In such event, the Board shall engage the attorney who

gave the opinion and quote set forth in the Attorney Letter, which engagement

shall be expressly subject to the Attorney Letter. The terms of such engagement

shall require (i) that die attorney shall be responsible for all attorneys' fees and

costs and expenses whatsoever in excess of one hundred twenty percent (120%) of

the Quoted Litigation Costs, and (ii) that such attorney shall provide, and the

Board shall distribute to the Members, not less frequently than quarterly, a written

update of the progress and current status of, and the attorney's considered

prognosis for, the Non-Operational Controversy, including any offers of

settlement and/or settlement prospects, together with an itemized summary of

attorneys fees and costs incurred to date in connection therewith.

(4) In the event of any bona fide settlement offer from the adverse

party or parties in the Non-Operational Controversy, if the Association's attorney

advises the Board that acceptance of the settlement offer would be reasonable

under the circumstances, or would be in the best interests of the Association, or

that the attorney no longer believes that the Association is assured of a substantial

likelihood ofprevailing on the merits without prospect ofmaterial liability on any
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counterclaim, then the Board shall have the authority to accept such settlement

offer. In all other cases, the Board shall submit any settlement offer to the

Owners, who shall have the right to accept any such settlement offer upon a

majority vote of all of the Members of the Association.

In no event shall any Association Reserve Fund be used as the source of

funds to institute, prosecute, maintain and/or intervene in any Proceeding (including, but not

limited to, any Non-Operational Controversy). Association Reserve Funds, pursuant to Article

17, are to be used only for the specified repairs, replacements and restorations of Common

Elements, and for no other purpose whatsoever.

(c)

(d) Any provision in this Declaration notwithstanding: (i) other than as set

forth in this Section 24.1. the Association shall have no power whatsoever to institute, prosecute,

maintain, or intervene in any Proceeding, (ii) any institution, prosecution, or maintenance of, or

intervention in, a Proceeding by the Board without first strictly complying with, and thereafter

continuing to comply with, each of the provisions of this Section 24.1. shall be unauthorized and

ultra vires (i.e., an unauthorized and unlawful act, beyond the scope of authority of the

corporation or of the Person(s) undertaking such act) as to the Association, and shall subject any

Director who voted or acted in any manner to violate or avoid the provisions and/or requirements

of this Section 24.1 to personal liability to the Association for all costs and liabilities incurred by

reason of the unauthorized institution, prosecution, or maintenance of, or intervention in, the

Proceeding; and (iii) this Section 24.1 may not be amended or deleted at any time without the

express prior written approval of both: (1) Members representing not less than seventy-five

percent (75%) of the total voting power of Association; (2) not less than seventy-five percent

(75%) of the total voting power of the Board ofDirectors; and (3) so long as Declarant owns any

portion of the Property or the Annexable Property, Declarant and any purported amendment or

deletion of this Section 24.1, or any portion hereof, without both of such express prior written

approvals shall be void. Without limiting anything contained in this Section 24.1, a Proceeding

which is commenced prior to satisfying all of the requirements of this Section 24.1. but

subsequently ratified shall be deemed to be in violation ofthis Section 24.1.

ARTICLE 25

OPEN MEETINGS

Section 25.1 Access. All meetings of the Board of Directors will be open to the

Owners and to the Declarant, except as hereinafter provided.

Section 25.2 Executive Sessions. Meetings of the Board of Directors may be

held in executive session, without giving notice and without the requirement that they be open to

Owners, only if the action taken at the executive session involves (i) consultation with the

Association's attorney regarding proposed or pending litigation which consultation involves

privileged attorney-client information; (ii) personal matters; (iii) alleged violations of the

Governing Documents committed by an Owner; or (iv) any other matter permitted by Law to be

discussed in an executive session.

i
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ARTICLE 26

CONDEMNATION

If part or all of the Community is taken by any Person having the authority of eminent

domain, all compensation and damages for and on account of the taking shall be payable in

accordance with the Act (NRS 116,11 07).

ARTICLE 27

ALLEGED DEFECTS: RIGHT TO CURE AND ARBITRATION:

DISCLAIMER OF WARRANTIES AND IMPORTANT NOTICES

Section 27.1 Declarant's Right to Cure: intention. It is Declarant's intent that all

Improvements of every type and kind which may be installed by Declarant as part of the

Community, including, but not limited to, Buildings, Balconies, Recreational Facilities, patios,

stairs, sidewalks, driveways, streets, fences, walls, landscaping, signs, utility pipes, lines or

wires, sewer and drainage systems and grading on all of the Units and Common Elements within

the Community (collectively, the "Declarant Improvements") be of a quality that is consistent

with construction and development practices for developments ofthis type. Nevertheless, due to

the complex nature of construction and the subjectivity involved in evaluating such quality,

disputes may arise as to whether a defect exists and Declarant's responsibility therefor. It is

Declarant's intent to resolve all disputes and claims regarding "Alleged Defects" (as defined

below) amicably, and without the necessity of time consuming and costly litigation, which will

affect all Owners. Accordingly, all Owners and the Association, the Board of Directors, the

ARC shall be bound by the claim resolution procedure set forth in this Article 27.

(a) Declarant's Right to Cure. If the Association, the Board of Directors, the

ARC or any Owner (as applicable, collectively, "Claimant") claim, contend or allege that any

portion of a Unit and/or any Declarant Improvements are defective or incomplete, or that

Declarant or its agents, consultants, contractors or subcontractors (collectively, "Declarant's

Contractors") were negligent in the planning, design, engineering, grading, construction or other

development within the Community (collectively, an "Alleged Defect"), Declarant hereby

reserves the right to inspect, cure, repair and/or replace such Alleged Defect as set forth herein.

(b) Notice to Declarant. If a Claimant discovers an Alleged Defect, Claimant

shall, within a reasonable time after discovery, notify Declarant, in writing, to the attention of

Chris Yergensen at 4230 South Decatur Blvd., Suite 200, Las Vegas, Nevada 89103, or such

other address at which Declarant maintains its principal place of business or which Declarant

may provide for notice pursuant to a Recorded written notice of address making reference to this

Section, of the specific nature of such Alleged Defect ("Notice of Alleged Defect"). The

President of the Association or an appointed representative of the President shall annually make a

visual inspection the Limited Common Elements and the Common Elements to ensure the

integrity of the building.

(c) Right to Enter. Inspect Cure and/or Replace. Immediately after the

receipt by Declarant of a Notice of Alleged Defect or the independent discovery of an Alleged

Defect by Declarant or any Governmental Authority, and for a reasonable time thereafter, as part

— 99 —

AA1338



ofDeclarant's reservation ofright, Declarant and any applicable Declarant Contractors shall have

the right, upon reasonable notice to Claimant and during normal business hours, to enter onto or

into, as applicable, any Unit or the Common Elements, and/or any Declarant Improvements for

the puiposes of inspecting and, if deemed necessaiy by Declarant or any applicable Declarant

Contractors, curing, repairing and/or replacing the Alleged Defect. In conducting such

inspection, cure, repairs and/or replacement, Declarant or any applicable Declarant Contractors

shall be entitled to take any actions as it shall deem reasonable and necessary under the

circumstances.

(d) Legal Actions. No Claimant shall initiate any Proceeding against

Declarant alleging (i) damages for the costs ofcuring, repairing, or replacing any Alleged Defect,

(ii) the diminution in value of any real or personal property resulting from such Alleged Defect

or (iii) consequential damages resulting from such Alleged Defect, unless and until Claimant has

(1) delivered to Declarant a Notice of Alleged Defect and (2) Declarant or any applicable

Declarant Contractors has, within one hundred twenty (120) days after its receipt of the Notice of

Alleged Defect, either (y) failed to cure, repair or replace the Alleged Defect or (z) if the Alleged

Defect cannot reasonably be cured, repaired or replaced within such one hundred twenty (120)

day period, failed to commence such cure, repair or replacement of the Alleged Defect and,

thereafter, failed to pursue diligently such cure, repair or replacement to completion. During any

such period while Declarant or any applicable Declarant Contractors is diligently pursuing to

completion the cure,- repair, or replacement of the Alleged Defect, Claimant shall not stop,-

restrict, hinder, interrupt or otherwise interfere with any reasonable action or activity taken by

Declarant, its employees, agents, or any applicable Declarant Contractors, to inspect, cure, repair

or replace the Alleged Defect, whether or not such action or activity is taken, or is proposed to be

taken, on property owned by Claimant.

(e) No Additional Obligations. Nothing set forth in this Article shall be

construed to impose any obligation on Declarant or any applicable Declarant Contractors to

inspect, cure, repair or replace any item or Alleged Defect for which Declarant is not otherwise

obligated to do under applicable law or any limited warranty provided by Declarant or any

applicable Declarant Contractors in connection with the sale of the Units and/or the Declarant

Improvements constructed thereon, nor shall anything set forth in this Article constitute an

express or implied representation, warranty or guarantee by Declarant or any applicable

Declarant Contractors concerning any Declarant Improvements, the Property, any Annexable

Property or the Community. The right of Declarant or any applicable Declarant Contractors to

enter, inspect, cure, repair and/or replace reserved hereby stall be irrevocable and may not be

waived and/or terminated except by a writing, in recordable form, executed and Recorded by

Declarant in the Recording Office.

NRS Chanter 40. The terms, conditions and procedures set forth in this

Article 27 are in addition to the terms, conditions and procedures set forth in NRS Chapter 40,

and shall, to the maximum extent permitted by law, be exercised by any Claimant prior to

instituting a claim and/or commencing an action under Chapter 40 for "constructional defects" as

defined in Chapter 40; provided, however, the procedures set forth in this Article 27 shall not

abrogate any of the requirements of Claimant under Chapter 40, inclusive of the requirement that

Claimant, at the end of the foregoing one hundred twenty (120) day period, notify Declarant in

writing of any alleged constructional defects which Declarant failed to cure during that one
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hundred twenty (120) day period at least sixty (60) days prior to bringing an action under

Chapter 40 (subject to the limitations contained in Section 27.1 fall. Such notification shall be

given in a format that substantially complies with the notice requirements of NRS 40.645.

Further, to the extent any provisions of this Article 27 are inconsistent with the provision of

Chapter 40, the provisions of this Article 27 shall apply to the maximum extent permitted by law

and shall extend all the time periods set forth in NRS 40.645 until expiration of the one hundred

twenty (120) day period set forth in this Article 27. It is the express intent of Declarant to

provide, by this Article 27. an initial one hundred twenty (120) day period for Declarant to

investigate and cure any constructional defects alleged by Claimant before the provisions of

Chapter 40 are implemented and initiated by Claimant including the notice of claim, inspection,

offer of settlement, and repair provisions of Chapter 40.

Section 27.2 Arbitration ofDisputes:

DECLARANT AND EACH CLAIMANT, BY ACCEPTING TITLE TO OR AN INTEREST IN

ANY PORTION OF THE PROPERTY, AGREE AS FOLLOWS:

(a) Definitions. For purposes of this Section 27.2. the following definitions

shall apply:

"Declarant" includes not only the Person' executing this

Declaration, but also its respective predecessors, successors, subsidiaries, and/or

affiliated corporations, parent companies, sister companies, divisions, or other

entities, partners, joint venturers, the general contractors for the Community,

affiliates, owners, officers, directors, employees, shareholders, agents, and

assigns.

(ii) "Claimant" means one or more Owners, the Association, the

Board and their respective successors, heirs, assigns, subsequent Owners, and any

third party claiming any right or interest in the Property through them.

(b) Arbitration is Sole Remedy. Subject to Declarant's right to cure any

Alleged Defect pursuant to the provisions of this Article, the arbitration procedures described

below shall be the sole, exclusive, and final means of resolving any "Dispute" between Declarant

and a Claimant and/or between their respective successors-in-interest. As used herein, "Dispute"

shall mean any claim, cause of action (whether at law or in equity) or disagreement of any nature

whatsoever ("Claim") arising from, in connection with or by reason of the sale of any portion of

the Property to Claimant, construction or installation of any improvements on the Property or

Community, the grading of the Property, performance of customer service work by or on behalf

ofDeclarant, or any work or services performed by or on behalf of Declarant on or in connection

with any Unit or other portion of the Property or Community, other than a Claim governed by the

mandatory arbitration provisions of NRS 38.300 to 38.360. Disputes subject to the arbitration

procedures set forth in this Article include Claims for real and personal property damage,

construction defects (whether patent or latent), including any Claims subject to the provisions of

NRS 40.600 to 40.695 (as may he amended from time to time, the "Construction Defect Act"),

bodily injury or wrongful death, nondisclosure, misrepresentation, fraud, emotional distress,

monetary damages, rescission of any agreement, enforceability of this Article 27. and/or specific
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performance. As a condition to Declarant's obligation to arbitrate Disputes under this Section

27.2. Declarant may require in its sole discretion that any or all third parties, including

contractors, subcontractors, suppliers, consultants, partners, affiliates, or agents of Declarant

(collectively, the "Third Parties") who may have liability in connection with the Dispute,

including any right of contribution or indemnity Declarant may have against such Third Party,

shall have agreed to be participants in and bound by the arbitration procedure described in this

Section 27.2. Notwithstanding the foregoing, Declarant may, in its sole discretion, waive the

foregoing condition.

(c) Applicable Procedures. With respect to any Dispute governed by the

Construction Defect Act, after all prerequisites to initiating a civil action under the Construction

Defect Act are satisfied or waived in accordance with the provisions of that act, and with respect

to all other Disputes, at all times, the following procedures shall apply thereto:

(i) Any dispute between Claimant and Declarant where the claim of

damage is Ten Thousand Dollars ($10,000) or less, including Disputes governed

by the provisions of the Construction Defect Act where the estimated cost of

repair or replacement of the item(s) in dispute is Ten Thousand Dollars ($10,000)

or less, shall be within the sole jurisdiction of the Justice Court and arbitration (as

set forth in this Article 27) shall not be applicable unless both Claimant and

Declarant so agree in writing. -

(ii) Any Dispute between Claimant and Declarant where the claim of

damage is more than Ten Thousand Dollars ($10,000), including disputes

governed by the provisions of the Construction Defect Act where the estimated

cost of repair or replacement of the item(s) in dispute is more than Ten Thousand

Dollars ($10,000), , shall, upon request by eiftier Claimant or Declarant, be

submitted to arbitration conducted in accordance with the Rules for Residential

Construction Disputes then in effect with the American Arbitration Association

("AAA") or, in the event of the non-existence or revocation of the Rules for

Residential Construction by the AAA, the AAA Commercial Arbitration Rules

shall apply, in either case, as such rules are expressly amended hereby.

Arbitration shall he initiated by the filing by either party of a written Demand for

Arbitration with the AAA, accompanied by the required filing fee, and

concurrently mailing a copy of the demand to the other party. Unless Claimant

and Declarant agree otherwise, the Procedures for Large, Complex Construction

Cases issued by the AAA shall apply to all cases to the extent such procedures are

not in conflict with the Federal Arbitration Act or the Uniform Arbitration Act.

(d) Notice of Arbitration. Before any Dispute can be submitted to arbitration,

the party wishing to submit the Dispute must first, at least sixty (60) days prior to filing a

Demand for Arbitration, give the other party written notice of the Dispute describing with

reasonable specificity the actions that should be taken by the other party to resolve the Dispute.

With respect to any Dispute regulated by the Construction Defect Act, this sixty (60) day notice,

ifgiven by Claimant, shall comply with the requirements ofNRS 40.645. Each party may, prior

to the arbitration hearing, conduct discovery as provided in NRS 40^680, and Nevada Rules of

Civil Procedure Section V, Rules 26 to 37, inclusive. The provisions of this Section 27.2 are
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intended to be binding upon Claimant and Declarant for all claims regulated by the Construction

Defect Act, after all the requirements ofNRS 40.645 to 40.675 for resolution of the dispute prior

to commencement of a civil action have been satisfied or waived by Claimant and Declarant in

accordance with such statutes and in place and instead ofany court action described therein.

Applicable Rules of Arbitration. The arbitration shall be commenced in a

prompt and timely manner and shall take place in the office of the AAA nearest to the Property,

at such time and date selected by the arbitrator unless otherwise agreed by the parties. Any

dispute regarding the scope of the arbitration or the procedures to be followed in the arbitration

shall be resolved by the arbitrator. Only compensatoiy damages as recognized by Nevada law,

are recoverable and the arbitrator chosen for the arbitration shall have no authority to award

damages for emotional distress, consequential, punitive, or any other nature of damages. When

applicable to one or more particular Units, in no event shall one party's liability to the other

exceed the original purchase price of the applicable Unit(s). The combined cost (fee and

expenses) of the AAA and of the arbitrator shall be apportioned equally between Claimant and

Declarant. Each party shall bear its own attorneys' fees and other costs. The award rendered by

the arbitrator must be accompanied by a written decision of the arbitrator that contains written

findings of fact and conclusions of law and, once so rendered, shall be binding, final and non

appealable as to all parties in the arbitration to the fullest extent permitted by Nevada law.

Notwithstanding the preceding sentence, an appeal may be taken if any award is based on any

deviation by the arbitrator from the terms of this Article 27. In furtherance thereof, and to the

fullest extent permitted by Nevada law, Claimant and Declarant waive the provisions of NRS

38.145. Judgment on the award rendered by the arbitrator may be entered in any court of

competent jurisdiction. Except as otherwise expressly set forth in this Section, the arbitrator

shall base his or her decision on the substantive law ofNevada.

w

To the maximum extent allowed by law, no statutes of limitation and/or repose shall be

tolled, or the running thereof otherwise stopped, by any notice, claim, or communication between

Claimant and Declarant. In addition to the AAA Rules for Residential Construction Disputes (or

other then applicable AAA rules as provided above), the following additional rules shall govern

the arbitration; (i) with the exception of contractors, subcontractors, suppliers, consultants,

partners, affiliates, and agents added by Declarant as provided herein, the parties to the

arbitration shall be limited to Claimant and Declarant, and (ii) Claimant and Declarant shall each

pay one-half (1/2) of the initial fee for such arbitration and all of its own attorneys' fees and other

costs in connection therewith, but the fees and costs of arbitration shall ultimately be borne as

determined by the arbitrator.

Consolidation. Declarant may, in its sole discretion, consolidate claims of

any other Person(s) who are buying or have bought Units from Declarant in the Las Vegas

metropolitan area with any Dispute, in the event that such Claims are, in Declarant's opinion,

similar in nature to a Dispute submitted to arbitration hereunder. Further, if Declarant elects to

consolidate such Claims with a Dispute, if the aggregate amount of damage claimed by the

Claimant and such Person(s) exceeds Ten Thousand Dollars ($ 3 0,000), the procedures governing

such consolidated matters will be those governing Disputes where the claim of damage is more

than Ten Thousand Dollars ($ 1 0,000) as set forth in Section 27.2fc)fii).

©
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(g) Severability. If any provision or aspect of this Section 27.2 is determined

by a court of competent jurisdiction to be invalid or unenforceable, or if any provision or aspect

of this Section 27.2 is superseded or rendered unenforceable by any Law which becomes

effective after the date this Declaration is Recorded, the remaining provisions of this Section 27.2

shall nevertheless remain in full force and effect and continue to be binding. If there is any

conflict between this Section 27.2 and the other provisions of this Declaration, including the

other provisions of this Article 27. the provisions of this Section 27.2 shall control.

(h) Effect. By accepting a deed conveying an interest in a portion of the

Property, each Claimant: (i) for Disputes for which the amount in controversy exceeds Ten

Thousand Dollars ($10,000) (including Disputes aggregated as provided in Section 27.2(f)

above), agrees to have any such Dispute decided by neutral, binding arbitration as set forth above

and waives any rights such Claimant may possess to have any such Dispute litigated in a court of

law, including in a trial by jury; (ii) in connection with any Dispute, waives any rights such

Claimant may have to recover: (1) damages for emotional distress, and (2) any damages other

than direct, compensatory damages as recognized by Nevada law, when applicable to one or

more particular Unit(s), in an amount not to exceed the original purchase price of the Units as

originally conveyed by Declarant. By way of illustration and not limitation, the damages which

each Claimant waives any right to recover include: punitive, exemplary, indirect, or

consequential. Furthermore, by accepting a Deed, each Claimant also waives any rights it may

have to discovery and appeal, except as those rights are expressly included in this Section 27.2.

If a Claimant fails or refuses to submit to arbitration as set forth herein, such Claimant may be

compelled by Nevada law to participate in good faith in such arbitration proceedings or may

have an unfavorable and binding decision rendered by the arbitrator, notwithstanding such

refusal of failure to participate in arbitration. Each Claimant acknowledges that its agreement to

the arbitration provisions set forth herein is voluntary.

Section 27.3 Disclaimer of Warranties: Declarant hereby disclaims any and

all express or implied warranties as to design, construction, sound transmission, noise from

exterior conditions (whether from nearby construction, vehicular or air passage or

otherwise), furnishing and equipping of the Property and the Community, except only

those that cannot be disclaimed pursuant to NRS 116.4115(2) of the Act, to the extent

applicable and to the extent that same have not expired by their terms. As to such

warranties which cannot be disclaimed, and to other claims, if any, which can be made as

to the aforesaid matters, all incidental and consequential damages arising therefrom are

hereby disclaimed and the statute of limitation for bringing any such claim shall be limited

to a maximum of two (2) years from tbe Recording of this Declaration.

All Owners, by virtue of acceptance of title to their respective Units (whether from the

Declarant or another party) shall be deemed to have automatically waived all of the

aforesaid disclaimed warranties and incidental and consequential damages.

Section 27.4 View Impairment.

ASSOCIATION GUARANTEES OR REPRESENTS THAT ANY VIEW FROM ANY UNIT,

OVER AND ACROSS THE PROPERTY, THE VIEW OF ANY COMMON ELEMENTS

FROM UNITS ADJACENT TO THE COMMON ELEMENTS, INCLUDING ANY VIEW OF

THE "LAS VEGAS STRIP" OR MOUNTAINS WILL BE PRESERVED WITHOUT
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DECLARANT AND THE ASSOCIATION SHALL NOT HAVE ANYIMPAIRMENT.

OBLIGATION TO RELOCATE, PRUNE, OR THIN TREES OR OTHER LANDSCAPING

THAT MAY LIMIT OR IMPAIR THE VIEW FROM A UNIT. ADDITIONAL AND OTHER

IMPROVEMENTS, TREES AND OTHER LANDSCAPING MAY BE ADDED TO THE

COMMON ELEMENTS FROM TIME TO TIME SUBJECT TO APPLICABLE LAW AND

THE GOVERNING DOCUMENTS.

Section 27.5 Disclosures and Disclaimers of Certain Other Matters.

Without limiting any other provision in this Declaration, by acceptance of a Deed, each

Owner shall conclusively be deemed to understand, and to have acknowledged and agreed

to, all of the following:

that the Property is or may be located within or nearby certain

airplane flight patterns, and/or subject to significant levels of airplane traffic noise; and

that Declarant hereby specifically disclaims any and all representations or warranties,

express and implied, with regard to or pertaining to airplane flight patterns, and/or

airplane noise; and each Owner hereby waives and releases Declarant from any and all

claims arising from or relating to airplane flight patterns or airplane noise; and

(a)

that the Community is or may be located adjacent to or nearby major

roadways,"and subject to levels of traffic thereon and noise, dust, and other nuisance from

such roadways and vehicles; that Declarant hereby specifically disclaims any and all

representations or warranties, express and implied, with regard to or pertaining to roads

and/or noise, dust, and other nuisance therefrom; and each Owner hereby waives and

releases Declarant from any and all claims arising therefrom or relating thereto; and

(b)

that construction of installation of Improvements by Declarant, other

Owners, or third parties, involves the operation of noisy equipment, generates dust and

traffic, and may impair or eliminate the view, if any, of or from any Unit and/or Common

Elements; and each Owner hereby waives and releases Declarant from any and all claims

arising from or relating to such activities, impairment or elimination including, but not

necessarily limited to, any claims for nuisance or health hazards; and

(c)

that construction is an industry inherently subject to variations and

imperfections, and items that do not materially affect safety or structural integrity shall be

deemed "expected minor flaws" (including, but not limited to: reasonable wear, tear or

deterioration; shrinkage, swelling, expansion or settlement; squeaking, peeling, chipping,

cracking, or fading; touch-up painting; minor flaws or corrective work; and like items) and

not constructional defects; and

(d)

that: (1) the finished construction of the Units and the Common

Elements, while within the standards of the industry in metropolitan Las Vegas, Clark

County, Nevada, and while in substantial compliance with the plans and specifications, will

be subject to expected minor flaws; and (2) issuance of a Certificate of Occupancy by the

relevant Governmental Authority with jurisdiction shall be deemed conclusive evidence

that the relevant Improvement has been built within such industry standards; and

(e)

— 105 —

AA1344



that creation of the Property shall not create any presumption, or

duty whatsoever of Declarant or the Association (or their respective officers, directors,

managers, employees, agents, and/or contractors), with regard to security or protection of

person or property within or adjacent to the Property and no warranty or assurances are

given with respect to the hours of operation of any such security feature; and

(f)

(g) that Declarant presently plans to develop only those Units which have

already been included as part of the Property, and that Declarant has no obligation with

respect to future phases, plans, zoning, or development of other real property contiguous to

or nearby those Units; (b) proposed or contemplated residential and other developments

may have been illustrated in the plot plan or other sales literature distributed by a

Declarant's sales personnel, and/or Owner may have been advised of the same in

discussions with sales personnel; however, notwithstanding such plot plans, sales literature,

or discussions or representations by sales personnel or otherwise, Declarant is under no

obligation to cause the construction of such future or planned developments or units, and

the such construction shall not occur in the event that Declarant, for any reason

whatsoever, decides not to cause such construction to occur; (c) Owner is not entitled to

rely upon, and in fact has not relied upon, the presumption or belief that the same will be

built; and (d) no sales personnel or any other person in any way associated with Declarant

has any authority to make any statement contrary to the provisions set forth in the

foregoing or any provision of the written purchase agreement.

Section 27.6 Safety. THE ASSOCIATION, THE BOARD, THE MANAGER

AND DECLARANT SHALL NOT IN ANY WAY BE CONSIDERED INSURERS OR

GUARANTORS OF SECURITY WITHIN THE COMMUNITY, NOR SHALL ANY OF THE

ABOVE PERSONS BE HELD LIABLE FOR ANY LOSS OR DAMAGE BY REASON OF

FAILURE TO PROVIDE ADEQUATE SECURITY OR INEFFECTIVENESS OF SECURITY

MEASURES UNDERTAKEN. NO REPRESENTATION OR WARRANTY IS MADE THAT

ANY SYSTEMS OR MEASURES, INCLUDING ANY MECHANISM OR SYSTEM FOR

LIMITING ACCESS TO ANY PORTION OF THE PROPERTY, CANNOT BE

COMPROMISED OR CIRCUMVENTED, NOR THAT ANY SUCH SYSTEMS OR

SECURITY MEASURES UNDERTAKEN WILL IN ALL CASES PREVENT LOSS OR

PROVIDE THE DETECTION OR PROTECTION FOR WHICH THE SYSTEM IS

DESIGNED OR INTENDED.

EACH OWNER ACKNOWLEDGES, UNDERSTANDS, AND COVENANTS TO INFORM

ITS GUESTS AND ALL OCCUPANTS OF ITS UNIT THAT THE ASSOCIATION, ITS

BOARD, COMMITTEES AND ALL OTHER PERSONS INVOLVED WITH THE

GOVERNANCE, MAINTENANCE AND MANAGEMENT OF THE COMMUNITY, AS

WELL AS DECLARANT, ARE NOT INSURERS OF SAFETY OR SECURITY WITHIN THE

COMMUNITY. ALL OWNERS AND OCCUPANTS OF ANY UNIT AND THEIR GUESTS

ASSUME ALL RISKS OF PERSONAL INJURY AND LOSS OR DAMAGE TO PERSONS,

UNITS AND THE CONTENTS OF UNITS AND FURTHER ACKNOWLEDGE THAT THE

ASSOCIATION, ITS BOARD AND COMMITTEES, THE MANAGER AND DECLARANT

HAVE MADE AND MAKE NO REPRESENTATIONS OR WARRANTIES, NOR HAS ANY

OWNER, OCCUPANT, OR ANY GUEST OF ANY OWNER OR OCCUPANT RELIED

UPON ANY REPRESENTATIONS OR WARRANTIES, EXPRESSED OR IMPLIED,
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RELATIVE TO ANY ENTRY GATE, PATROLLING OF THE PROPERTY, ANY FIRE

PROTECTION SYSTEM, BURGLAR ALARM SYSTEM, COMMUNICATION SYSTEM,

OR OTHER SECURITY SYSTEMS RECOMMENDED OR INSTALLED OR ANY

SECURITY MEASURES UNDERTAKEN WITHIN ANY PORTION OF THE PROPERTY.

Section 27.7 Releases. BY ACCEPTANCE OF A DEED TO A LOT, EACH

OWNER, FOR ITSELF AND ALL PERSONS CLAIMING UNDER SUCH OWNER, SHALL

CONCLUSIVELY BE DEEMED TO HAVE ACKNOWLEDGED AND AGREED, TO

WAIVE AND RELEASE DECLARANT, THE ASSOCIATION, AND EACH OF THEIR

RESPECTIVE OFFICERS, MANAGERS, PARTNERS, MEMBERS, AGENTS,

EMPLOYEES, SUPPLIERS AND CONTRACTORS, FROM ANY AND ALL LOSS,

DAMAGE OR LIABILITY (INCLUDING, BUT NOT LIMITED TO, ANY CLAIM FOR

NUISANCE OR HEALTH HAZARDS) RELATED TO OR ARISING IN CONNECTION

WITH ANY DISTURBANCE, INCONVENIENCE, INJURY, OR DAMAGE RESULTING

FROM OR PERTAINING TO ALL AND/OR ANY ONE OR MORE OF THE CONDITIONS,

ACTIVITIES, OCCURRENCES DESCRIBED IN SECTIONS 27.4. 27.5 or 21.6.

ARTICLE 28

MISCELLANEOUS PROVISIONS

Section 28.1 Enforcement:

Declarant, the Association and any Owner shall have the right to enforce

by any proceedings at law or in equity, each covenant, condition, restriction and reservation now

or hereafter imposed by the provisions of this Declaration. Each Owner shall have a right of

action against the Association for any failure by the Association to comply with the provisions of

the Governing Documents. Failure by the Association or any Owner to enforce any covenant,

condition, restriction or reservation contained herein shall not be deemed a waiver or the right to

do so thereafter.

(a)

(b) In the event the Association, Declarant, or any Owner shall commence any

Proceeding (to the extent permitted by the Governing Documents) to enforce any of the

covenants, conditions, restrictions or reservations herein contained, the prevailing party in such

litigation shall be entitled to costs of suit and such attorney's fees as the Court may adjudge

reasonable and proper. The "prevailing party" shall be the party in whose favor a final judgment

is entered.

Section 28.2 Captions. The captions contained in the Governing Documents are

inserted only as a matter of convenience and for reference, and in no way define, limit or

describe the scope of the Governing Documents or the intent of any provision thereof.

Section 28.3 Rules of Construction. As used in this Declaration or any exhibit

or schedule referred to herein (collectively, "Operative Document"), unless the context

otherwise requires:
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(a) any term defined below by reference to another instrument or document

shall continue to have the meaning ascribed thereto whether or not such other instrument or

document remains in effect;

(b) words importing the singular include the plural and vice versa;

(c) words importing a gender include any gender;

(d) a reference to a part, clause, section, article, exhibit or schedule is a

reference to a part, clause, section and article of, and exhibit and schedule to, such Operative

Document; unless otherwise indicated, a reference to a Section, Article, Exhibit or Schedule in

an Operative Document means a Section, Article, Exhibit or Schedule of that Operative

Document;

(e) a reference to any statute, regulation, proclamation, ordinance, code or law

includes all statutes, regulations, proclamations, ordinances or laws amending, supplementing,

supplanting, varying, consolidating or replacing them, and a reference to a statute includes all

regulations, proclamations and ordinances issued or otherwise applicable under that statute;

(f) a reference to any agreement (including any Operative Document),

document or instrument means such agreement, document or instrument as amended, modified,

restated or supplemented and in effect from time to time in accordance with the terms thereof

and, if applicable, the terms ofthe other Operative Documents;

(g) a reference to a Person includes that Person's successors and assigns but, if

applicable, only if such successors and assigns are permitted by the Operative Documents, and

reference to a Person in a particular capacity excludes such Person in any other capacity or

individually;

(h) a reference to "including" (or "includes") means including (or includes)

without limiting the generality of any description preceding such term and for purposes hereof

the rule of ejusdem generis shall not be applicable to limit a general statement followed by or

referable to an enumeration of specific matters to matters similar to those specifically mentioned;

all exhibits and schedules to any Operative Document, either as originally

existing or as the same may from time to time be supplemented, modified or amended, are

incorporated into such Operative Document by this reference. A matter disclosed on any

schedule shall be deemed disclosed on all schedules;

(9

(j) "hereunder", "hereof', "hereto", "herein" and words of similar import shall

be deemed references to an Operative Document as a whole and not to any particular Article,

Section or other provision thereof;

(k) relative to the determination of any period of time, "from" means "from

and including" and "to" means "to but excluding";
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(1) a term has the meaning assigned to it and any of the terms defined in this

Agreement may be used in the singular or the plural depending on the reference; and

(m) "or" is not exclusive.

Section 28.4 Waiver. No provision contained in the Governing Documents is

abrogated or waived by reason of any failure to enforce the same, irrespective of the number of

violations or breaches which may occur.

Section 28.5 Invalidity. The invalidity of any provision of the Governing

Documents does not impair or affect in any manner the validity, enforceability or effect of the

remainder, and if a provision is invalid, all of the other provisions of the Governing Documents

shall continue in full force and effect.

Section 28.6 Security Interests. Any breach of any provision of this Declaration

shall not defeat or render invalid the lien ofany first priority Security Interest made in good faith

and for value as to any Unit, or any part thereof, but such provisions, restrictions or covenants

shall be binding and effective against any Owner whose title thereto is acquired by foreclosure,

trustee's sale or otherwise.

Section 28.7 Conflict. The Governing Documents are intended to comply with

the requirements of the Act in effect as of the date this Declaration is recorded, and the

Governing Documents shall be interpreted, if at all possible, so as to be consistent with the Act.

If there is any conflict between the Governing Documents and the provisions of the foregoing

statutes, the provisions of the applicable statutes shall control. The Governing Documents are

intended to be consistent with each other and shall be interpreted, to the extent possible, so as to

be consistent with each other. Neither the Articles nor Bylaws shall, for any reason, be amended

or otherwise changed so as to be inconsistent with this Declaration. If there should exist any

ambiguity in any provision of the Articles or Bylaws, then such provision shall be construed so

as to be consistent with the provisions of this Declaration. In the event of any conflict between

this Declaration and any other Governing Document, this Declaration shall control.

Section 28.8 Notices. Any notice required or permitted to be given under this

declaration ("Notice") shall be in writing. Notice may be given in any manner permitted under

the Rules and the Act, including, if so permitted: U.S. mail; electronic telecommunication (i.e.,

fax or "e-mail") with confirmation of receipt; publication in the community newsletter delivered

or mailed to each Owner (provided that such notice is clearly identified under a separate headline

in the newsletter) or posting. If delivery is made by mail, Notice shall be deemed to have been

delivered on the third day (other than a Sunday or a legal holiday) after a copy of the same has

been deposited in the United States mail, postage prepaid, addressed to the Person at the address

given by such Person to the Association for the purpose of service of notices, or to the residence

of such Person which, in the case of any Owner, unless the Association is otherwise notified in

writing, shall be deemed to be an Owner's Unit if no address has been given to the Association.

Such address may be changed from time to time by Notice given by such Person to the

Association.
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Section 28.9 Unilateral Amendment Bv Declarant. Declarant may unilaterally

amend this Declaration if such amendment is (i) necessary to bring any provision into

compliance with any applicable Laws; (ii) necessary to enable any reputable title insurance

company to issue title insurance coverage on the Units; (iii) required by an institutional or

governmental lender or purchaser ofmortgage loans, to enable such lender or purchaser to make

or purchase mortgage loans on the Units; (iv) necessary to enable any Governmental Authority or

reputable private insurance company or lender to insure or purchase mortgage loans on the Units;

or (v) otherwise necessary to satisfy the requirements of any Governmental Authority. However,

any such amendment shall not adversely affect the title to any Unit unless the Owner shall

consent thereto in writing. So long as Declarant still owns property described in Exhibit "A" or

Exhibit "B" for development as part of the Community, it may unilaterally amend this

Declaration for any other purpose, provided the amendment has no material adverse effect upon

right of any Owner.

Nothing contained in this

Declaration shall be deemed to be a gift or dedication of all or any part of the Property to the

public, or for any public use.

Section 28.10 No Public Right or Dedication.

Section 28.11 No Representations or Warranties,

warranties of any kind, express or implied, have been given or made by Declarant or its agents or

employees in connection with the Community or any portion of the Community, or any

Improvement thereon, its physical condition, zoning, compliance with applicable laws, fitness for

intended use, or in connection with the subdivision, sale, operation, maintenance, cost of

maintenance or taxes, except as specifically and expressly set forth in this Declaration.

Section 28.12 Term. This Declaration, including all of the covenants, conditions

and restrictions hereof, shall run with and bind the Property for a term of sixty (60) years from

the date this Declaration is Recorded. After such time, the covenants, conditions and restrictions

contained herein, shall be automatically extended for successive periods of ten (10) years, unless

an instrument is signed by the Owners of at least two-thirds (2/3) of the total number ofUnits in

the Community and Recorded in the Recording Office within the year preceding the beginning of

each successive period of ten (10) years, agreeing to change the terms of this Declaration, in

whole or in part, or to terminate the same, in which case this Declaration shall be modified or

terminated as specified herein.

No representations or
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IN WITNESS WHEREOF, Declarant has caused this Declaration to he executed as of the

date set forth above.

"DECLARANT"

PANORAMA TOWERS I, LLC, a Nevada limited

liability company

By: HALLIER PROPERTIES, LLC, a Nevada

limited liability copipkny, its manager
/ '/
/

•1/

n/2^- /By: A
/ Laurence Hallier; its manager

1/

STATE OF NEVADA )

COUNTY OF CLARK )

This instrument was acknowledged before me on HoY^-tvi \n-Ur 1 • 2006, by
L'dlU. f fcty s . t ILjf', as

) ss:

of A.--

/

Notary Public

My commission expires:

STATE OF NEVADA
County of C&rtc

'RENE HANDLEY
Appi. No. 02-74784-1

My Apfrt Expires Aprii 4, 2010
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EXHIBIT "A"

THE LAND - LEGAL DESCRIPTION

Located in Clark County, Nevada and more particularly described as all of Panorama Towers I,

as set forth by map thereof, recorded August 18, 2006, in Book 133, Page 43 ofPlats, in Official

Records, Clark County, Nevada Recorder.

A-l
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EXHIBIT "B"

ANNEXABLE PROPERTY - LEGAL DESCRIPTION

Panorama Towers II (162-20-302-021)

THAT LAND REFERRED TO HEREIN IS SITUATED IN THE STATE OF NEVADA,

COUNTY OF CLARK, DESCRIBED AS FOLLOWS:

THAT PORTION OF THE NORTHEAST QUEARTER (NE !4) OF THE SOUTHWEST

QUARTER (SW %) OF SECTION 20, TOWNSHIP 21 SOUTH, RANGE 61 EAST, M.D.M.,
DESCRIBED AS FOLLOWS:

PARCEL TWO (2) AS SHOWN BY MAP THEROF IN FILE 108 OF PARCEL MAPS, PAGE

93 IN THE OFFICE OF THE COUNTY RECORDER, CLARK COUTNY, NEVADA.

Panorama Towers III (162-20-210-012, 014)

PARCEL I (162-20-210-012)

Lot Twelve (12) of INTERSTATE INDUSTRIAL PARK, as shown by map thereof on file in
Book 3 1 of Plats, Page 61 in the Office of the County Recorder of Clark County, Nevada.

EXCEPTING therefrom that portion conveyed to the Count)' of Clark in that certain Grant

Bargain, Sale Deed recorded April 4, 2001 in Book 20010404 as Document No. 00517, of

Official Records, Clark County, Nevada.

PARCEL II (162-20-210-014)

Lot Thirteen (13) of INTERSTATE INDUSTRIAL PARK, as shown by map thereof on file in
Book 13 of Plats, Page 61, in the Office of the County Recorder of Clark County, Nevada.

EXCEPTING therefrom that portion conveyed to the County of Clark in that certain Grant,

Bargain, Sale Deed recorded June 3, 1999 in Book 990603 as Document No. 00298, of Official

Records. .

AND ALSO EXCEPTING that portion lying Northerly of the land Dedicated for Roadway
Purposes in that certain Grant, Bargain, Sale Deed recorded June 3, 1999 in Book 990603 as

Document No. 00298, of Official Records.
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EXHIBIT "C"

COMMON ELEMENTS - LEGAL DESCRIPTION

All of the Common Elements as show on that particular map recorded August 18, 2006, in Book

133, Page 43 ofPlats, in Official Records, Clark County, Nevada Recorder.

;
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EXHIBIT "D"

TABLE OF ALLOCATED INTERESTS

UNIT# Percentage Ownership

0.413%

0.375%

0.294%

0.330%

0.307%

0.360%

0.301%

0.495%

0.277%

0.150%

0.313%

0.234%

0.364%

0.219%

0.236%

0.222%

0.201%

0.285%

0.272%

0.187%

0.160%

0.278%

0.149%

0.312%

0.233%

0.360%

0.320%

0.235%

0.222%

0.200%

0.286%

0.271%

0.187%

0.160%

0.278%

0.149%

0.312%

0.233%

0.360%

0.320%

0.235%

0.222%

0.200%

0.286%

TYPE

300

301

302

303

304

305

306

307

412

410

400A2

411B

409C

407C1A

405D

403D1
401D2

408E

406E1

404E2

402E3

512A-3

510E-4

500A2

511B

509C

507C1

505D

503D1

501D2

508E

506E1

504E2

502E3

612A-3

610E-4

600A2

611B

609C

607C1

605D

603D1

601D2

608E

D-l
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0.271%

0.187%

0.160%

0.278%

0.149%

0.312%

0.233%

0.360%

0.320%

0,235%

0.222%

0.200%

0.286%

0.271%

0.187%

0.160%

0.278%

0.149%

0.312%

0.233%

0.360%

0.320%

0.235%

0.222%

0.200%

0.286%

0.271%

0.187%

0.160%

0.278%

0.149%

0.312%

0.233%

0.360%

0.320%

0.235%

0.222%

0.200%

0.285%

0.271%

0.187%

0.160%

0.278%

0.149%

0.312%

0.233%

0.360%

0.320%

0.235%

E1 606

604E2

E3 602

712A-3

710E-4

700A2

B 711

709C

707C1

705D

D1 703

701D2

E 708

706E1

704E2

702E3

812A-3

810E-4

800A 2

811B

809C

807C1

805_D

803D1

801D2

808E

806E1

804E2

802E3

A-3 912

910E-4

900A 2

911B

C 909

907C1

905n
903D1

901D2

908E

906E1

E2 904

902E3

1012A-3

1010E-4

1000A2

1011B

1009C

1007C1

1005D

D-2
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0.222%

0.200%

0.285%

0.271%

0.187%

0.160%

0.278%

0.149%

0.312%

0.233%

0.360%

0.320%

0.235%

0.222%

0.200%

0.286%

0.271%

0.187%

0.160%

0.278%

0.153%

0.308%

0.233%

0.360%

0.319%

0.233%

0.222%

0.204%

0.282%

0.272%

0,185%

0.153%

0.432%

0.475%

0.233%

0.360%

0.324%

0.235%

0.222%

0.200%

0.285%

0.463%

0.432%

0.475%

0.233%

0.360%

0.324%

0.235%

0.222%

1003D1

1001D2

1008E

1006E1

1004E2

E3 1002

1112A-3

1110E-4

1100A-2

1111B

1109C

1107C1

1105D

1103di

1101D2

1108E

1106E1

1104E2

1102E3

1212A-3

1210E-4

1200/V2

1211B

1209C

1207CI
1205D

1203D1

1201D2

1208E

E1 1206

1204E2

1202E3

1412A

A1 1400

1411B

1409C

1407C1

1405D

1403D1

1401D2

1408E

1406£

1512A

1500A1

B 1511

1509C

1507C1I

1505D

1503D1
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0.200%

0.285%

0.463%

0.432%

0.475%

0.233%

0.360%

0.324%

0.235%

0.222%

0.200%

0.285%

0.463%

0.432%

0.475%

0.233%

0.360%

0.324%

0.235%

0.222%

0.200%

0.285%

0.463%

0.432%

0.475%

0.233%

0.360%

0.324%

0.235%

0.222%

0.200%

0.285%

0.463%

0.432%

0.475%

0.233%

0.360%

0.324%

0.235%

0.222%

0.200%

0.285%

0.463%

0.432%

0.475%

0.233%

0.360%

0.324%

0.235%

1501D2

1508E

1506F

1612A

1600A1

1611B

1609C

1607C1

1605D

1603D1

1601D2

1608

1606F

1712A

1700A1

1711B

1709C

1707C1

1705D

1703D1

1701D2

1708E

1706F

1812A

1800A1

1811

1809C

1807C1

1805D

1803D1

1801i D2

1808E

1806F

1912A

1900A1

1911B

1909C

1907CI

1905D

1903D1

1901D2

1908E

1906I F

2012A

2000A1

2011B

2009C

2007C1

2005D
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0.222%

0.200%

0.285%

0.463%

0.432%

0.475%

0.233%

0.360%

0.324%

0.235%

0.222%

0.200%

0.285%

0.463%

0.432%

0.475%

0.233%

0.360%

0.324%

0.235%

0.222%

0.200%

0.285%

0.463%

0.432%

0.475%

0.233%

0.360%

0.324%

0.235%

0.222%

0.200%

0.285%

0.463%

0.432%

0.674%

0.234%

0.360%

0.318%

0.223%

0.286%

0.440%

0.428%

0.406%

0.235%

0.487%

1.362%

0.322%

0.432%

D1 2P03

2001D2

E 2008

F 2006

A 2112

2100A1

B 2111

2109C

C1 2107

D_ 2105

2103D1

2101_D2

2108E

2106F

2212A_

2200A1

B 2211

C 2209

C1 2207

D 2205

2203D1

D2 2201

2208E

F 2206

A 2312

A1 2300

2311B

2309C

2307C1

2305D

2303D1

D2 2301

2308E

F 2306

2412A

A1 2400

2411B

C 2409

2407C1

D1 2403

JL 2408

G2 2406

2506A

H 2500

2505B

2501G

J 2503

2504K

2606A
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0.406%

0.226%

0.487%

0.322%

0.427%

0.406%

0.235%

0.487%

0.637%

0.322%

0.431%

0.472%

0.235%

0.360%

0.319%

0.237%

0.223%

0.203%

0.283%

0.452%

0.431%

0.472%

0.235%

0.360%

0.319%

0.237%

0.223%

0.203%

0.283%

0.452%

0.431%

0.472%

0.235%

0.360%

0.319%

0.237%

0.223%

0.203%

0.283%

0.452%

0.431%

0.472%

0.235%

0.360%

0.319%

0.237%

0.223%

0.203%

0.283%

H 2600

2605B

2601G

K 2604

2706A
il 2700

2705B

2701J.
2703J

2704K

2812A

2800A1

2811B

2809C

2807C1
2805D

D1 2803

2801D2

2808B

2806F

2912A

2900A1

2911B

2909C

2907C1

2905_D

2903_D1

2901D2
2908E

2906F

3012A

3000A1

3011B

3009C

3007_C1
3005D

3003D1

3001_D2

3008E

3006F

3112A

3100A1

3111B

3109C

3107C1

D 3105

3103D1

3101D2

3108E

D-6
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0.452%

0.431%

0.472%

0.235%

0.360%

0.319%

0.237%

0.223%

0.203%

0.283%

0.452%

0.585%

0.966%

1.027%

0.669%

0.355%

0,348%

0.348%

0.355%

0.348%

0.348%

0.348%

0.348%

0.284%

0.327%

0.533%

0.233%

0.233%

0.233%

0.233%

0.216%

F 3106

3212A

3200A1

B 3211

3209C

C1 3207

3205D

D1 3203

3201D2

3208E

3206F

3305 (3302)WD

3309 (3300)NC

3312 (3304)SA

3311 (3303)EB

THB UNIT 1

THA UNIT 2

UNIT 3THA

THB UNIT 4

UNIT 5THA

UNITSTHA

THA UNIT 7

THA UNIT 8

THC UNIT 9

UNIT 10THD

B (PENT) VILLA

VILLA 1A

A VILLA 2

VILLA 3_A

VILLA 4A

A1 VILLA 5

Retail
Space 1.026%

100.000%

i
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EXHIBIT "E"

PARKING
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Panorama Parking Lower Level

j Stall number 1 Un¥ Stall numberl Unit
Stall number Unit

L-0561600 2112 L-111 TH8
L-001

L-0571600 2112 L-112 2401
L-002

2808 L-113L-058L-003 2600 2201

L-004 2600 L-059 2908 L-114 2208

L-060 2908 L-1152501L-005
2308

2308
L-006 L-0612501 3208 L-116

2006L-0622406L-007
L-063L-008 2406 2312

402 L-064 2312L-009
2206L-010 400 L-065

L-066407 2206L-01 1
L-067L-01 2 405 2306

411 L-068 1403L-013

L-014 411 L-069 2806

L-070 2906408L-01 5

L-016 406 L-071 2906

3006L-01 7 L-072412

L-073 3006L-01 8 410
3106404 L-074L-019

401 L-075 3106L-020
3211L-021 403 L-076

L-077 2408L-022 409

L-078 3011L-023 409

L-0792100 2911L-024

2100 L-080 2811L-025

2212 L-081 2705L-026

2212 L-082L-027 2605

L-083 2505L-028 2305

1400 2411L-029 L-084

1400 2311L-085L-030

1512 L-086 2211L-031
L-0871512 2211L-G32
L-088 3205L-033 2412

31052200 L-089L-034

3111 L-090 3005L-035
L-0912300 2905L-036
L-092 2805L-037 1608

L-093 6072601L-038

2601 L-094 607L-039
L-0951500 2205L-040

L-041 L-096 32031500

L-0971712 3203L-042

1712L-043 L-098 3103

1700 L-099 3003L-044

1700 L-100 2903L-045

1812 L-101 2803L-046

1812 L-102 2403L-047
L-103 24031800L-048

1800 L-104 2303L-049
21011912 L-105L-050

1900 L-106L-051 3201

L-107L-052 31011900

3001L-053 2012 L-108

2012L-054 L-109 2901

L-055 L-110 28012000
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Panorama Parking Level One

| Staff number! UnitStall number Unit Stall number Unit

1-000
1-106H/C 1-053 • 2704 2307

H/C1-001 1-054 3200 1-107 2207

H/C 1-0551-002 3200 1-108 3206

1-109 3206H/C 32121-003 1-056

1-057H/C 32121-004

1-005 H/C 1-058 3112

1-006 H/C 1-059 3112

H/C 1-0601-007 3100

1-008 507 1-061 3100

1-101 1-0621-009 3012

1-101 1-063 30121-010

1-011 1-102 1-064 3000

1-0651-012 1-103 3000

1-013 2-104 1-066 2800

2-104 1-0671-014 2800

2-1051-015 1-068 2606

1-016 2-106 1-069 2606

1-017 28122-107 1-070

1-0711-018 2-108 2812

1-0721-019 2-109 2912

1-020 3303 •1-073 2912

1-021 1-0743303 2504

1-022 1-0752706 1412

1-076 14121-023 2705

2506 1-0771-024 1400

1-0781-025 2506 1400

2-1101-026 1-079 1612

1-0801-027 2900 1612

1-028 2900 1-081 2604

1-0821-029 2300 2809

28091-030 2300 1-083

29091-031 3300 1-084
:

1-032 3300 1-085 2909

1-086 30091-033 3300

1-034 2503 1-087 3009

1-088 24091-035 2503

1-0892503 24091-036
1-090 23091-037 2503

1-091 22091-038 3302

3302 1-0921-039 2209

1-0931-040 2500 3209

1-094 32091-041 2500!

2703 1-095 32071-042
1-0961-043 2703 3207

2703 1-097 31091-044
1-098 31071-045 2703

1-046 1-0993304 3007

1-047 3304 1-100 2907

1-1013304 29071-048
1-1021-049 2700 2807

1-050 2700 1-103 2407

1-051 2701 1-104 2407

23072701 1-1051-052
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Panorama Parking Level Two

1 Stali number] UnitUnitStall number

1401 14072-0552-000
2-056 150715012-001

16072-05716012-002

1701 17072-0582-003

2-004 17072-0591801
2-060 180718012-005

18072-06119012-006
19072-06220012-007

2-063 190722032-008
20072-009. 205 2-064

20072-06515032-010

2-011 21072-0661603
14092-06717032-012
15092-068 •18032-013
12002-06919032-014
12002-0702022-015
10002-0712022-016
11002-0722002-017

2-018 11002-073200

200 9002-0742-019
2-075 8002012-020

7002-0762012-021
2-077 6002042-022

204 2-078 16092-023

203 2-079 17092-024
17092-0802032-025

2-081 180920032-026
18092-08221032-027

2-028 19092-0832103
19092-08414112-029

2-0852-030 20091511
2-086 200916112-031
2-087 210917112-032

14062-08818112-033
2-089 150619112-034

15062-09020112-035
2-091 180621112-036

16062-09214052-037

2-038 16062-0931505
2-094 170616052-039

17062-09517052-040
2-096 190618052-041
2-097 190619052-042

21062-09821052-043
2-099 210620052-044

20052-045

14082-046

14082-047
15082-048

17082-049

18082-050

19082-051

20082-052

21082-053

21082-054
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Panorama Parking Level Three

I Stall number Stall number Unit
Stall number Unit Unit

3-000 510 3-055 511 3-110 300

3-111 3008
610 3-056 6113-001

3-002 710 3-057 711

3-003 810 3-058 811

910 3-059 9113-004
1010 3-060 10113-005

3-006 1110 3-061 1111

1210 3-062 12113-007
502 5053-0633-008

602 3-064 605
3-009

7023-010 3-065 705

802 3-066 805
3-011

3-067 905
3-012 902

1002 3-068 1005
3-013

3-014 1102 3-069 1105

1202 3-070 5123-015
3-071 7075043-016

604 3-072 807
3-017

704 3-073 907
3-018

3-0743-019 804 1007

3-075 10099043-020

3-021 1004 3-076 1207

3-077 7093-022 1104
10031204 3-0783-023

3-079506 3108
3-024

3-0803-025 506 1103

3-026 3-081 1203606

3-0823-027 706 1203

806 3-083 1107
3-028

906 3-084 1109
3-029

3-085 50910063-030
3-0863-031 1106 609

1206 3-087 809
3-032

3-088 909
3-033 508

608 3-089 1209
3-034i

3-035 708 3-090 307

808 3-091 307
3-036

3-0923-037 908 500

1008 3-093 612
3-038

3-039 3-0941108 612

1108 3-095 7123-040
12053-041 1208 3-096

3-097501 306
3-042

3-098601 305
3-043

701 3-099 304
3-044

801 3-100 812
3-045

3-1019013-046 912

1001 3-102 912
3-047

3-103 101211013-048

3-049 3-104 11121201

503 12123-1053-050

603 3-106 303
3-051

3-107703 302
3-052

3-108803 301
3-053

3-109 3003-054 903

i
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Panorama Parking Level Four

I Stall number UnitUnitStall number

Valet/Guest4-055Valet/Guest4-000
Valet/Guest4-056Valet/Guest4-001

4-057 Valet/GuestValet/Guest4-002
Valet/Guest4-058Valet/Guest4-003
Valet/Guest4-059Valet/Guest4-004
Valet/Guest4-060Valet/Guest4-005
Valet/Guest4-0614-006 Valet/Guest

Valet/Guest4-062Valet/Guest4-007
Valet/Guest4-063Valet/Guest4-008
Vaiet/Guest. 4-064Valet/Guest4-009
Valet/Guest4-065Valet/Guest4-010
Valet/Guest4-066Vaiet/Guest4-011
Valet/Guest4-067Vaiet/Guest4-012
Valet/Guest4-068Vaiet/Guest4-013
Valet/Guest4-069Valet/Guest4-014
Vaiet/Guest4-070Valet/Guest4-015
Valet/Guest4-071Vaiet/Guest4-016
Vaiet/Guest4-072Vaiet/Guest4-017
Valet/Guest4-073Vafet/Guest4-018
Valet/Guest4-074Vaiet/Guest4-019

3034-075Valet/Guest4-020
rr 22084-0764-021 Valet/Guest

24084-077Valet/Guest4-022
18124-078Vaiet/Guest4-023
5024-079Vaiet/Guest4-024
12064-080Valet/Guest4-025
11124-081Vaiet/Guest4-026

I TH94-082Valet/Guest4-027
31084-083Valet/Guest4-028
8044-084Valet/Guest4-029

Valet/Guest4-085Valet/Guest4-030
30084-086Valet/Guest4-031
16054-087Valet/Guest4-032
7084-088Valet/Guest4-033

32004-089Valet/Guest4-034
Valet/Guest4-090Vaiet/Guest4-035
Valet/Guest4-091Vaiet/Guest4-036
Vaiet/Guest4-092Vaiet/Guest4-037
Vaiet/Guest4-093Valet/Guest4-038

Valet/Guest4-039

Valet/Guest4-040

Vaiet/Guest4-041

Valet/Guest4-042

Valet/Guest4-043

Vaiet/Guest4-044

Valet/Guest4-045

Vaiet/Guest4-046

Valet/Guest4-047

Valet/Guest4-048

Valet/Guest4-049
Vaiet/Guest4-050

Vaiet/Guest4-051

Vaiet/Guest4-052

Valet/Guest4-053

Valet/Guest4-054

AA1366



EXHIBIT "F'

LIMITED COMMON ELEMENTS

DESCRIPTION OF LIMITED COMMON ELEMENTS

Floor No. 5

• A lobby service area will be a limited common element for units 500, 501, 502, 503, 504,

505, 506, 507, 508, 509, 510, 511 and 512.

Floor No. 6

• A lobby service area will be a limited common element for units 600, 601, 602, 603, 604,

605, 606, 607, 608, 609, 610, 61 1 and 612.

Floor No. 7

• A lobby service area will be a limited common element for units 700, 701, 702, 703, 704,

705, 706, 707, 708, 709, 710, 711 and 712.

Floor No. 8

• A lobby service area will be a limited common element for units 800, 801, 802, 803, 804,

805, 806, 807, 808, 809, 810, 81 1 and 812.

Floor No. 9

• A lobby service area will be a limited common element for units 900, 901, 902, 903, 904,I

905, 906, 907, 908, 909, 910, 91 1 and 912.

Floor No. 10

• A lobby service area will be a limited common element for units 1000, 1001, 1002, 1003,

1004, 1005, 1006, 1007, 1008, 1009, 1010, 1011 and 1012.

Floor No. 11

• A lobby service area will be a limited common element for units 1100, 1101, 1102, 1103,

1104, 1105, 1106, 1107, 1108, 1109, 1110, 1111 and 1112.

F-l
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Floor No. 12

• A lobby service area will be a limited common element for units 1200, 1201, 1202, 1203,

1204, 1205, 1206, 1207, 1208, 1209, 1210, 1211 and 1212.

Floor No. 14

A lobby service area will bealimited common element for units 1400, 1401, 1403, 1405,

1406, 1407, 1408, 1409, 1411 and 1412.

Floor No. 15

• A lobby service area will be a limited common element for units 1500, 1501, 1503, 1505,

1506, 1507, 1508, 1509, 1511 and 1512.

Floor No. 16

• A lobby service area will be a limited common element for units 1600, 1601, 1603, 1605,

1606, 1607, 1608, 1609, 1611 and 1612.

Floor No. 17

• A lobby service area will be a limited common element for units 1700, 1701, 1703, 1705,

1706, 1707, 1708, 1709, 1711 and 1712.

Floor No. 18

• A lobby service area will be a limited common element for units 1800, 1801, 1803, 1805,

1806, 1807, 1808, 1809, 1811 and 181 2.

Floor No. 19

• A lobby service area will be a limited common element for units 1900, 1901, 1903, 1905,

1906, 1907, 1908, 1909, 1911 and 1912.

Floor No. 20

• A lobby service area will be a limited common element for units 2000, 2001, 2003, 2005,

2006, 2007, 2008, 2009, 201 1 and 2012.

F-2
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Floor No. 21

• A lobby service area will be a limited common element for units 2100, 2101, 2103, 2105,

2106, 2107, 2108, 2109, 21 11 and 21 12.

Floor No. 22

• A lobby service area will be a limited common element for units 2200, 2201, 2203, 2205,

2206, 2207, 2208, 2209, 2211 and 2212.

Floor No. 23

• A lobby service area will be a limited common element for units 2300, 2301, 2303, 2305,

2306, 2307, 2308, 2309, 231 1 and 2312.

Floor No. 24

• A lobby service area will be a limited common element for units 2400, 2403, 2407, 2408,

2409, 2411 and 2412.

Floor No. 25

• A lobby service area will be a limited common element for units 2500, 2501, 2503, 2504,

2505, and 2506.

Floor No. 26

• A lobby service area will be a limited common element for units 2600, 2601, 2604, 2605,

and 2606.

Floor No. 27

• A lobby service area will be a limited common element for units 2700, 270 1, 2703, 2704,

2705, and 2706.

Floor No. 28

• A lobby service area will be a limited common element for units 2800, 2801 , 2803, 2805,

2806, 2807, 2808, 2809, 281 1 and 2812.

F-3
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Floor No. 29

• A lobby service area will be a limited common element for units 2900, 2901, 2903, 2905,

2906, 2907, 2908, 2909, 2911 and 2912.

Floor No. 30

• A lobby service area will be a limited common element for units 3000, 3001 , 3003, 3005,

3006, 3007, 3008, 3009, 301 1 and 3012.

Floor No. 31

® A lobby service area will be a limited common element for units 3100, 3101, 3103, 3105,

•3106,3107,3108,3109,3111 and 3112.

Floor No. 32

• A lobby service area will be a limited common element for units 3200, 3201, 3203, 3205,

3206, 3207, 3208, 3209, 321 1 and 3212.

Floor No. 33

• A lobby service area will be a limited common element for units 3305, 3309, 331 1 and

3312.

F-4
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BREMER WHYTE BROWN & 

O’MEARA LLP 

1160 N. Town Center Drive 

Suite 250 

Las Vegas, NV  89144 

(702) 258-6665 

PETER C. BROWN, ESQ. 
Nevada State Bar No. 5887 
JEFFREY W. SAAB, ESQ. 
Nevada State Bar No. 11261 
DEVIN R. GIFFORD, ESQ. 
Nevada State Bar No. 14055 
BREMER WHYTE BROWN & O’MEARA LLP 
1160 N. TOWN CENTER DRIVE 
SUITE 250 
LAS VEGAS, NV 89144 
TELEPHONE: (702) 258-6665 
FACSIMILE: (702) 258-6662 
pbrown@bremerwhyte.com 
jsaab@bremerwhyte.com 
dgifford@bremerwhyte.com 
 
Attorneys for Plaintiffs, 
LAURENT HALLIER; PANORAMA TOWERS I, LLC; 
PANORAMA TOWERS I MEZZ, LLC; and M.J. DEAN 
CONSTRUCTION, INC. 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 

LAURENT HALLIER, an individual; 
PANORAMA TOWERS I, LLC, a Nevada 
limited liability company; PANORAMA 
TOWERS I MEZZ, LLC, a Nevada limited 
liability company; and M.J. DEAN 
CONSTRUCTION, INC., a Nevada Corporation, 
 

Plaintiffs, 
 

vs. 
 
PANORAMA TOWERS CONDOMINIUM 
UNIT OWNERS’ ASSOCIATION, a Nevada 
non-profit corporation, 
 

Defendant. 
 
 
PANORAMA TOWERS CONDOMINIUM 
UNIT OWNERS’ ASSOCIATION, a Nevada 
non-profit corporation, 
 

Counter-Claimant, 
 

vs. 
 
LAURENT HALLIER, an individual; 
PANORAMA TOWERS I, LLC, a Nevada 
limited liability company; PANORAMA 

) 
) 
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) 
) 
) 
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) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. A-16-744146-D 
Dept. XXII 
 
APPENDIX TO 
PLAINTIFFS/COUNTER-
DEFENDANTS’ MOTION FOR 
DECLARATORY RELIEF REGARDING 
STANDING [Volume III of III] 

Case Number: A-16-744146-D

Electronically Filed
10/22/2018 5:43 PM
Steven D. Grierson
CLERK OF THE COURT
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1287.551  4850-1564-7097.2 
 

BREMER WHYTE BROWN & 

O’MEARA LLP 

1160 N. Town Center Drive 

Suite 250 

Las Vegas, NV  89144 

(702) 258-6665 

TOWERS I MEZZ, LLC, a Nevada limited 
liability company; and M.J. DEAN 
CONSTRUCTION, INC., a Nevada Corporation; 
SIERRA GLASS & MIRROR, INC.; F. 
ROGERS CORPORATION; DEAN ROOFING 
COMPANY; FORD CONTRACTING, INC.; 
INSULPRO, INC.; XTREME EXCAVATION; 
SOUTHERN NEVADA PAVING, INC.; 
FLIPPINS TRENCHING, INC.; BOMBARD 
MECHANICAL, LLC; R. RODGERS 
CORPORATION; FIVE STAR PLUMBING & 
HEATING, LLC, dba SILVER STAR 
PLUMBING; and ROES 1 through , inclusive, 
 

Counter-Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 

 Plaintiffs/Counter-Defendants Laurent Hallier, Panorama Towers I, LLC, Panorama Towers 

I Mezz, LLC and M.J. Dean Construction, Inc. (hereinafter collectively referred to as “the Builders”), 

by and through their attorneys of record Peter C. Brown, Esq. and Jeffrey W. Saab, Esq. of the law 

firm of Bremer Whyte Brown & O’Meara LLP, hereby submits its Appendix of Exhibits [Volume 

III of III] to their Motion for Declaratory Relief Regarding Standing.  

Exhibit 

No. 

Brief Description # of Pages (including 

exhibit page) 

Location of 

exhibit within 

Motion 

F Affidavit of Simon Loadsman in support 

of Plaintiffs/Counter-Defendants’, 

Laurent Hallier, Panorama Towers I, 

LLC, Panorama Towers I Mezz, LLC 

and M.J. Dean Construction, Inc., Motion 

for Declaratory Relief Regarding 

Standing 

4 Pages 5 & 14 

G International Building Code 2000 7 Pages 5, 16 & 17 

H Texas Wall System Shop Drawings for 
the Project 

3 Pages 5, 16 & 17 

Dated: October 22, 2018 BREMER WHYTE BROWN & O’MEARA LLP 
 
 
 By:        

Peter C. Brown, Esq., NV Bar No. 5887 
Jeffrey W. Saab, Esq., NV Bar No. 11261 
Attorneys for Plaintiffs/Counter-Defendants 
LAURENT HALLIER, PANORAMA 
TOWERS I, LLC, PANORAMA 
TOWERS I MEZZ, LLC, and M.J. DEAN 
CONSTRUCTION, INC. 
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EXTERIOR WALLS1403.3-1405.1

continuous water-resistive barrier behind the exterior wall

veneer.

2.2. Exterior wall envelope test assemblies

shall be at least 4 feet by 8 feet (1219 mm

by 2438 mm) in size.

2.3. Exterior wall envelope assemblies shall be

tested at a minimum differential pressure

of 6.24 pounds per square foot (0.297

kN/m2).

2.4. Exterior wall envelope assemblies shall be

subjected to a minimum test exposure

duration of 2 hours.

The exterior wall envelope design shall be considered to

resist wind-driven rain where the results of testing indicate

that water did not penetrate control joints in the exterior wall

envelope, joints at the perimeter of openings penetration, or

intersections of terminations with dissimilar materials.

1404.3 Wood. Exterior walls of wood construction shall be

designed and constructed in accordance with Chapter 23.

1404.3.1 Basic hardboard. Basic hardboard shall con

form to the requirements of AHA A135.4.

1404.3.2 Hardboard siding. Hardboard siding shall con

form to the requirements of AHA A 1 35.6 and, where used

structurally, shall be so identified by the label of an

approved agency.

1404.4 Masonry. Exterior walls of masonry construction

shall be designed and constructed in accordance with this

section and Chapter 21. Masonry units, mortar and metal

accessories used in anchored and adhered veneer shall meet

the physical requirements of Chapter 21. The backing of

anchored and adhered veneer shall be of concrete, masonry,

steel framing, or wood framing.

1403.3 Vapor retarder. An approved interior noncorrodible

vapor retarder shall be provided. Vapor retarders shall be test

ed in accordance with ASTM E 96.

Exceptions:

1. Where other approved means to avoid condensation

and leakage of moisture are provided.

2. Plain and reinforced concrete or masonry exterior

walls designed and constructed in accordance with

Chapter 19 or Chapter 21, respectively.

1404.5 Metal. Exterior walls of formed steel construction,

structural steel or lightweight metal alloys shall be designed

in accordance with Chapters 22 and 20, respectively.

1404.5.1 Aluminum siding. Aluminum siding shall con

form to the requirements of AAMA 1402..

1403.4 Structural. Exterior walls, and the associated open

ings, shall be designed and constructed to resist safely the

superimposed loads required by Chapter 16.

1404.6 Concrete. Exterior walls of concrete construction shall

be designed and constructed in accordance with Chapter 19.1403.5 Fire resistance. Exterior walls shall be fire-resistance

rated as required by other sections of this code with opening

protection as required by Chapter 7. 1404.7 Glass-unit masonry. Exterior walls of glass-unit

masonry shall be designed and constructed in accordance

with Chapter 21.
1403.6 Flood resistance. For buildings in flood hazard areas

as established in Section 1612.3, exterior walls extending

below the design flood elevation shall be resistant to water

damage. Wood shall be pressure-preservative treated in

accordance with AWPA CI, C2, C3, C4, C9, C15, C18, C22,

C24, C28, PI and P2, or decay-resistant heartwood of red

wood, black locust or cedar.

1404.8 Plastics. Plastic panel, apron or spandrel walls as

defined in this code shall not be limited in thickness, provid

ed that such plastics and their assemblies conform to the

requirements of Chapter 26 and are constructed of approved

weather-resistant materials of adequate strength to resist the

wind loads for cladding specified in Chapter 16.SECTION 1404

MATERIALS

1404.9 Vinyl siding. Vinyl siding shall conform to the

requirements of ASTM D 3679.
1404.1 General. Materials used for the construction of exte

rior walls shall comply with the provisions of this section.

Materials not prescribed herein shall be permitted, provided

that any such alternative has been approved. SECTION 1405

INSTALLATION OF WALL COVERINGS

1404.2 Water-resistive barrier. A minimum of one layer of

No. 15 asphalt felt, complying with ASTM D 226 for Type 1 1405.1 General. Exterior wall coverings shall be designed

and constructed in accordance with the applicable provisions

of this section.

felt, shall be attached to the sheathing, with flashing as

described in Section 1405.3, in such a manner as to provide a

2000 INTERNATIONAL BUILDING CODE®266
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1405.2-1405.5.2EXTERIOR WALLS

1405.2 Weather protection. Exterior walls shall provide

weather protection for the building. The materials of the min

imum nominal thickness specified in Table 1405.2 shall be

acceptable as approved weather coverings.

TABLE 1405.2

MINIMUM THICKNESS OF WEATHER COVERINGS

moisture can accumulate shall be avoided or protected

with caps or drips, or other approved means shall be pro

vided to prevent water damage.

1405.3.2 Masonry. Flashing and weepholes shall be

located in the first course of masonry above finished

ground level above the foundation wall or slab, and other

points of support, including structural floors, shelf angles

and lintels where anchored veneers are designed in accor

dance with Section 1405.5.

MINIMUM THICKNESS
(inches)COVERING TYPE

Adhered masonry veneer

Anchored masonry veneer

Aluminum siding	

0.25

2,625

0.019
1405.4 Wood veneers. Wood veneers on exterior walls of

buildings of Types I, II, III, and IV construction shall be not

less than 1-inch (25.4 mm) nominal thickness, 0.438-inch

(11.1 mm) exterior hardboard siding or 0.375-inch (9.5 mm)

exterior-type wood structural panels or particle-board and

shall conform to the following:

Asbestos-cement boards 0.125

Asbestos shingles	 .	

Exterior plywood (with sheathing)

Exterior plywood (without sheathing)

Fiberboard siding	

Glass-fiber reinforced concrete panels

Hardboard sidingc	

Marble slabs	

Particleboard (with sheathing)	

Particleboard (without sheathing)

Precast stone facing	

Steel (approved corrosion resistant)

Stone (cast artificial)	

0.156

0.313

See Section 2304.6

0.5

0.375

0.25

1

See Section' 2304.6 1. The veneer does not exceed three stories in height,

measured from grade, except where fire-retardant-

treated wood is used, the height shall not exceed four

stories.

2. The veneer is attached to or furred from a non-com

bustible backing that is fire-resistance rated as required

by other provisions of this code.

3. Where , open or spaced wood veneers (without con

cealed spaces) are used, they shall not project more

than 24 inches (610 mm) from the building wall.

See Section 2304.6

0.625

0.0149

, 1.5

Stone (natural) 2

Structural glass 0.344

Stucco or exterior portland cement

plaster	

Three-coat work over:

0.875bMetal plaster base	

Unit masonry	

Cast-in-place or precast concrete

Two-coat work over:

0;625b
0.625b

1405.5 Anchored masonry veneer. Anchored masonry

veneer shall comply with the provisions of Sections 1405.5,

1405.6, 1405.7, and 1405.8 and Sections 6.1 and 6.2 of ACT

Unit masonry	

Cast-in-place or precast concrete

Terra cotta (anchored)	

0.5b
0.375b

1

0.25Terra cotta (adhered)
530/ASCE 5/TMS 402.

Vinyl siding 0.035

Wood shingles 0.375

1405.5.1 Support. Exterior masonry veneers having an

installed weight of 40 pounds/square foot (1.915 kN/m2)
or less shall be permitted to be supported on wood con

struction where installed in compliance with the follow

ing:

Wood siding (without sheathing)" 0.5

For SI: 1 inch = 25.4 mm.

a. Wood siding of thicknesses less than 0.5 inch shall be placed over

sheathing that conforms to Section 2304.6.

b. Exclusive of texture.

c. As measured at the bottom of decorative grooves.
1. There shall be a vertical movement joint between

the veneer supported by the wood construction and

the veneer supported by the foundation.

2. Members supporting the masonry veneer shall be

attached to wood studs with lag screws.

3. Horizontal members supporting the masonry veneer

shall be designed to limit deflection to 1/600 of the

span of the supporting members.

4. The design of the wood construction shall consider

the weight of the veneer plus any other loads.

1405.3 Flashing. Flashing shall be installed in such a man

ner so as to prevent moisture from entering the top and sides

of exterior window and door openings. Flashing shall be

installed in such a manner so as to prevent moisture from

entering at the intersection of chimneys or other masonry

construction with frame or stucco walls, with : projecting

flanges on both sides under stucco copings; under and at the

ends of masonry, wood or metal copings and sills; continu

ously above projecting wood trim; at the intersection of exte

rior walls and porches and decks; at wall and roof intersec

tions with the step-flashing method; and at built-in gutters.

1405.5.2 Tolerances. Anchored masonry veneers in accor

dance with Chapter 14 are not required to meet the toler

ances in Article 3.3 G1 of ACI 530.1/ASCE 6/TMS 602.

1405.3.1 Exterior wall pockets. In exterior walls of

buildings or structures, wall pockets or crevices in which
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1405.5.3-1405.9 EXTERIOR WALLS

1405.5.3 Seismic requirements. Anchored masonry

veneer located in Seismic Design Category C, D, E or F

shall conform to the requirements of Section 6.2.2.10 of

ACI 530/ASCE 5/TMS 402, as modified in accordance

with Section 1405.5.3.1.

This tie shall be a loop having legs not less than 15

inches (381 mm) in length, so bent that it will lie in the

stone veneer mortar joint. The last 2 inches (51 mm) of

each wire leg shall have a right-angle bend. One-inch

(25.4 mm) minimum thickness of cement grout shall be

placed between the backing and the stone veneer.
1405.5.3.1 Modifications to ACI 530/ASCE 5/TMS

402, Section 6.2.2.10. Section 6.2.2.10 of ACI

530/ASCE 5/TMS 402 shall be modified as indicated
1405.7 Slab-type veneer. Slab-type veneer units not exceed

ing 2 inches (51 mm) in thickness shall be anchored directly

to masonry, concrete or stud construction. For veneer units of

marble, travertine, granite or other stone units of slab form

ties of corrosion-resistant dowels in drilled holes located in

the middle third of the edge of the units spaced a maximum

of 24 inches (610 m) apart around the periphery of each unit

with not less than four ties per veneer unit. Units shall not

exceed 20 square feet (1.9 m2) in area. If the dowels are not

tight-fitting, the holes shall be drilled not more than 0.063

inch (1.6 mm) larger in diameter than the dowel, with the

hole countersunk to a diameter and depth equal to twice the

diameter of the dowel in order to provide a tight fitting key

of cement mortar at the dowel locations when the mortar in

the joint has set. Veneer ties shall be corrosion-resistant metal

capable of resisting, in tension or compression, a force equal

to two times the weight of the attached veneer. If made of

sheet metal, veneer ties shall be not smaller in area than

0.0336 by 1 inch (0.853 by 25.4 mm) or, if made of wire, not

smaller in diameter than 0.1483-inch (3.76 mm) wire.

in the following.

1. Revise the title of Section 6.2.2.10.1 to read:

Seismic Design Category C.

2. Revise the title of Section 6.2.2.10.2 to read:

Seismic Design Category D.

3. Revise the title of Section 6.2.2.10.3 to read:

Seismic Design Category E or F.

1405.6 Stone veneer. Stone veneer units not exceeding 10

inches (254 mm) in thickness shall be anchored directly to

masonry, concrete or to stud construction by one of the fol

lowing methods:

1. With concrete or masonry backing, anchor ties shall be

not less than 0.1055-inch (2.68 mm) corrosion-resis

tant wire, or approved equal, formed beyond the base

of the backing. The legs of the loops shall be not less

than 6 inches (152 mm) in length bent at right angles

and laid in the mortar joint, and spaced so that the eyes

or loops are 12 inches (305 mm) maximum on center in

both directions. There shall be provided not less than a

0.1055-inch (2.68 mm) corrosion-resistant wire tie, or

approved equal, threaded through the exposed loops

for every 2 square feet (0.2 m2) of stone veneer. This

tie shall be a loop having legs not less than 15 inches

(381 mm) in length bent so that it will lie in the stone

veneer mortar joint. The last 2 inches (51 mm) of each

wire leg shall have a right-angle bend. One-inch (25.4

mm) minimum thickness of cement grout shall be

placed between the backing and the stone veneer.

1405.8 Terra cotta. Anchored terra cotta or ceramic units not

less than 1.625 inches (41 mm) thick shall be anchored

directly to masonry, concrete or stud construction. Tied terra

cotta or ceramic veneer units shall be not less than 1.625

inches (41 mm) thick with projecting dovetail webs on the

back surface spaced approximately 8 inches (203 mm) on

center. The facing shall be tied to the backing wall with cor

rosion-resistant metal anchors of not less than No. 8 gage

wire installed at the top of each piece in horizontal bed joints

not less than 12 inches (305 mm) nor more than 18 inches

(457 mm) on center; these anchors shall be secured to 0.25-

inch (6.4 mm) corrosion-resistant pencil rods that pass

through the vertical aligned loop anchors in the backing wall.

The veneer ties shall have sufficient strength to support the

full weight of the veneer in tension. The facing shall be set

with not less than a 2-inch (5 1 mm) space from the backing

wall and the space shall be filled solidly with portland

cement grout and pea gravel. Immediately prior to setting,

the backing wall and the facing shall be drenched with clean

water and shall be distinctly damp when the grout is poured.

2. With stud backing, a 2-inch by 2-inch (51 by 51 mm)

0.0625-inch (1.59 mm) corrosion-resistant wire mesh

with two layers of waterproof paper backing in accor

dance with Section 1403.3 shall be applied directly to

wood studs spaced a maximum of 16 inches (406 mm) on

center. On studs, the mesh shall be attached with 2-inch-

long (51 mm) corrosion-resistant steel wire furring nails

at 4 inches (102 mm) on center providing a minimum

1.125-inch (29 mm) penetration into each stud and with

8d common nails at 8 inches (203 mm) on center into top

and bottom plates or with equivalent wire ties. There

shall be not less than a 0.1055-inch (2.68 mm) corrosion-

resistant wire, or approved equal, looped through the

mesh for every 2 square feet (0.2 m2) of stone veneer.

1405.9 Adhered masonry veneer. Adhered masonry veneer

shall comply with the applicable requirements in Section

1405.9.1 and Sections 6.1 and 6.3 of ACI 530/ASCE 5/TMS

402.
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EXTERIOR WALLS 1405.9.1 -1405.11.5

1405.11 Glass veneer. The area of a single section of thin

exterior structural glass veneer shall not exceed 10 square

feet (0.93 m2) where it is not more than 15 feet (4572 mm)

above the level of the sidewalk or grade level directly below,

and shall not exceed 6 square feet (0.56 m2) where it is more
than 15 feet (4572 mm) above that level.

1405.9.1 Adhesion. Adhesion developed between adhered

veneer units and backing shall have a shear strength of at

least 50 pounds per square inch (0.34 MPa) based on gross

unit surface area or shall be adhered in compliance with

Article 3.3C of ACI 530.1/ASCE 6/TMS 602.

1405.9.1.1 Interior masonry veneers. Interior mason

ry veneers shall have a maximum weight of 20 pounds

per square foot (0.958 kg/m2) and shall be installed in

accordance with Section 1405.9. Where the interior

veneer is supported by wood construction, the support

ing members shall be designed to limit deflection to

1/600 of the span of the supporting members.

1405.11.1 Length and height. The length or height of any

section of thin exterior structural glass veneer shall not

exceed 48 inches (1219 mm).

1405.11.2 Thickness. The thickness of thin exterior struc

tural glass veneer shall be not less than 0.344 inch (8.7

mm).

1405.1® Metal veneers. Veneers of metal shall be fabricated

from approved corrosion-resistant materials or shall be pro

tected front and back with porcelain enamel, or otherwise be

treated to render the metal resistant to corrosion. Such

veneers shall not be less than 0.0149-inch (0.378 mm) nomi

nal thickness sheet steel mounted on wood or metal furring

strips or approved sheathing on the wood construction.

1405.11.3 Application. Thin exterior structural glass

veneer shall be set only after backing is thoroughly dry

and after application of an approved bond coat applied

uniformly over the entire surface of the backing so as to

effectively seal the surface. Glass shall be set in place with

an approved mastic cement in sufficient quantity so that at

least 50 percent of the area of each glass unit is directly

bonded to the backing by mastic not less than 0.25 inch

(6.4 mm) thick and not more than 0.625 inch (15.9 mm)

thick. The bond coat and mastic shall be evaluated for

compatibility and shall bond firmly together.

1405.10.1 Attachment. Exterior metal veneer shall be

securely attached to the supporting masonry or framing

members with corrosion-resistant fastenings, metal ties

or by other approved devices or methods. The spacing of

the fastenings or ties shall not exceed 24 inches (610

mm) either vertically or horizontally, but where units

exceed 4 square feet (0.4 m2) in area there shall be not

less than four attachments per unit. The metal attach

ments shall have a cross-sectional area not less than pro

vided by W 1.7 wire. Such attachments and their sup

ports shall be capable of resisting a horizontal force in

accordance with the wind loads specified in Section

1405.11.4 Installation at sidewalk level. Where glass

extends to sidewalk surface, each section shall rest in an

approved metal molding, and be set at least 0.25 inch (6.4

mm) above the highest point of the sidewalk. The space

between the molding and the sidewalk shall be thorough

ly caulked and made water tight.

1405.11.4.1 Installation above sidewalk level. Where

thin exterior structural glass veneer is installed above

the level of the top of a bulkhead facing, or at a level

more than 36 inches (914 mm) above the sidewalk

level, the mastic cement binding shall be supplemented

with approved nonferrous metal shelf angles located in

the horizontal joints in every course. Such shelf angles

shall be not less than 0.0478-inch (1.2 mm) thick and

not less than 2 inches (51 mm) long and shall be spaced

at approved intervals, with not less than two angles for

each glass unit. Shelf angles shall be secured to the

wall or backing with expansion bolts, toggle bolts, or

by other approved methods.

1609, but in no case less than 20 pounds per square foot

(0.958 kg/m2).

1405.10.2 Weather protection. Metal supports for exteri

or metal veneer shall be protected by painting, galvaniz

ing, or by other equivalent coating or treatment. Wood

studs, furring strips, or other wood supports for exterior

metal veneer shall be approved pressure-treated wood or

protected as required in Section 1403.2. Joints and edges

exposed to the weather shall be caulked with approved

durable waterproofing material or by other approved

means to prevent penetration of moisture.

1405.10.3 Back-up. Masonry backup shall not be 1405.11.5 Joints. Unless otherwise specifically approved

by the building official, abutting edges of thin exterior

structural glass veneer shall be ground square. Mitered

joints shall not be used except where specifically

approved for wide angles. Joints shall be uniformly but

tered with an approved jointing compound and horizontal

joints shall be held to not less than 0.063 inch (1.6 mm) by

required for metal veneer except as is necessary to meet

the fire-resistance requirements of this code.

1405,10.4 Grounding. Grounding of metal veneers on

buildings shall comply with the requirements of Chapter

27 and ICC Electrical Code.
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1405.11.6-1406.2.1.1 EXTERIOR WALLS

an approved nonrigid substance or device. Where thin

exterior structural glass veneer abuts nonresilient material

at sides or top, expansion joints not less than 0.25 inch

(6.4 mm) wide shall be provided.

approved manufacturer's instructions, nails used to fasten

the siding and accessories shall have a minimum 0.313-

inch (7.9 mm) head diameter and 0.125-inch (3.18 mm)

shank diameter. The nails shall be corrosion resistant and

shall be long enough to penetrate the studs or nailing strip

at least 0.75 inch (19 mm). Where the siding is installed

horizontally, the fastener spacing shall not exceed 16 inch

es (406 mm) horizontally and 12 inches (305 mm) verti

cally. Where the siding is installed vertically, the fastener

spacing shall not exceed 12 inches (305 mm) horizontally

and 12 inches (305 mm) vertically.

1405.11.6 Mechanical fastenings. Thin exterior structur

al glass veneer installed above the level of the heads of

show windows and veneer installed more than 12 feet

(3658 mm) above sidewalk level shall, in addition to the

mastic cement and shelf angles, be held in place by the use

of fastenings at each vertical or horizontal edge, or at the

four corners of each glass unit. Fastenings shall be secured

to the wall or backing with expansion bolts, toggle bolts,

or by other methods. Fastenings shall be so designed as to

hold the glass veneer in a vertical plane independent of the

mastic cement. Shelf angles providing both support and

fastenings shall be permitted.

1405.14 Cement plaster. Cement plaster applied to exterior

walls shall conform to the requirements specified in Chapter 25.

1405.15 Fastening. Weather boarding and wall coverings

shall be securely fastened with aluminum, copper, zinc, zinc-

coated or other approved corrosion-resistant fasteners in

accordance with the nailing schedule in Table 2304.9.1 or the

approved manufacturer's installation instructions. Shingles

and other weather coverings shall be attached with appropri

ate standard-shingle nails to furring strips securely nailed to

studs, or with approved mechanically bonding nails, except

where sheathing is of wood not less than 1-inch nominal

thickness or of wood structural panels as specified in Table

1405.11.7 Flashing. Exposed edges of thin exterior struc

tural glass veneer shall be flashed with overlapping corro

sion-resistant metal flashing and caulked with a water

proof compound in a manner to effectively prevent the

entrance of moisture between the glass veneer and the

backing.

2308.9.3(3).1405.12 Exterior windows and doors. Windows and doors

installed in exterior walls shall conform to the testing and

performance requirements of Section 1714.5. SECTION 1406

COMBUSTIBLE MATERIALS ON THE EXTERIOR

SIDE OF EXTERIOR WALLS1405.12.1 Installation. Windows and doors shall be

installed in accordance with approved manufacturers

instructions. Fastener size and spacing shall be provided

in such instructions and shall be calculated based on max

imum loads and spacing used in the tests.

1406.1 General. This section shall apply to exterior wall

coverings, balconies and similar appendages, and bay and

oriel windows constructed of combustible materials.

1406.2 Combustible exterior wall coverings. Combustible

exterior wall coverings shall comply with this section.
1405.13 Vinyl siding. Vinyl siding conforming to the

requirements of this section and complying with ASTM D

3679 shall be permitted on exterior walls of buildings of

Type V construction located in areas where the basic wind

speed specified in Chapter 16 does not exceed 100 miles per

hour (161 km/h) and the building height is less than 40 feet

(12 192 mm) in Exposure C. Where construction is located

in areas where the basic wind speed exceeds 100 miles per

hour (161 km/h), or building heights are in excess of 40 feet

(12 192 mm), tests or calculations indicating compliance

with Chapter 16 shall be submitted. Vinyl siding shall be

secured to the building so as to provide weather protection

for the exterior walls of the building.

Exception: Plastics complying with Chapter 26.

1406.2.1 Ignition resistance. Combustible exterior wall

coverings shall be tested in accordance with NFPA 268.

Exceptions:

1. Wood or wood-based products.

2. Other combustible materials covered with an

exterior covering other than vinyl sidings listed

in Table 1405.2.

3. Aluminum having a minimum thickness of 0.019

inch (0.48 mm).

4. Exterior wall coverings on exterior walls of Type

V construction.

1405.13.1 Application. The siding shall be applied over

sheathing or materials listed in Section 2304.6. Siding

shall be applied to conform with the weather-resistant bar

rier requirements in Section 1403. Siding and accessories

shall be installed in accordance with approved manufac

turer's instructions. Unless otherwise specified in the

1406.2.1,1 Fire separation 5 feet or less. Where

installed on exterior walls having a fire separa-
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PANORAMA TOWERS CONDOMINIUM 
UNIT OWNERS’ ASSOCIATION, a Nevada 
non-profit corporation, and Does 1 through 
1000,  

 Counterclaimants, 

vs. 

LAURENT HALLIER, an individual; 
PANORAMA TOWERS I, LLC, a Nevada 
limited liability company; PANORAMA 
TOWERS I MEZZ, LLC, a Nevada limited 
liability company; M.J. DEAN 
CONSTRUCTION, INC., a Nevada 
Corporation; SIERRA GLASS & MIRROR, 
INC.; F. ROGERS CORPORATION,; DEAN 
ROOFING COMPANY; FORD 
CONTRACTING, INC.; INSULPRO, INC.; 
XTREME XCAVATION; SOUTHERN 
NEVADA PAVING, INC.; FLIPPINS 
TRENCHING, INC.; BOMBARD 
MECHANICAL, LLC; R. RODGERS 
CORPORATION; FIVE STAR PLINBING & 
HEATING, LLC, dba Silver Star Plumbing; and 
ROES 1 through 1000, inclusive, 

 Counterdefendants. 

 

 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. 

INTRODUCTION 

The Court should deny Plaintiffs’ (the Builders’) “Motion for Declaratory Relief” for the 

following reasons. First, as demonstrated by the accompanying declaration of Omar Hindiyeh, the 

missing sill pan flashing and head flashing – the focus of the Builders’ standing defense – do not fall 

within the definition of window “apertures” in the HOA’s Declaration of Covenants, Conditions and 

Restrictions, and are therefore “Common Elements” for which the HOA has standing. 

Second, from a procedural standpoint, the Builders, without citing any authority allowing the 

requested procedural device, seek a legal determination from this Court regarding the HOA’s alleged 

lack of standing related to the window design defect claims. The Builders’ motion is a premature, 
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legally untenable attempt to have this Court summarily dispose of the HOA’s entire defect claim 

related to the deficiently designed window assemblies in 616 residential units, without the procedural 

protections afforded the responding party on a motion for summary judgment. On this basis alone, the 

Court should deny the Motion. 

Third, if the Court overlooks this significant flaw and construes the Motion as one seeking 

summary judgment, even though the Builders neglected to even mention Rule 56, the Motion falls 

well short of the mark. The Builders seek relief related to two separate defects—the missing sill pan 

flashing and the missing head flashing—and take a differing approach to each defect.  

• With respect to the missing head flashing, the Builders ask the Court to weigh the evidence, 

decide issues of witness credibility, and determine disputed issues of fact about whether head flashing 

should have been installed. Rule 56 and NRS 30.110 do not allow the Court to do any of these things, 

which is presumably why the Builders came up with their Motion for Declaratory Relief approach. 

• As to the missing sill pan flashing, the Builders support their Motion with inadmissible 

evidence and misleading wordplay rather than following the well-defined requirements of Rule 56(e). 

Even if the Court were to consider the Builders’ inadmissible evidence, which it should not, that 

evidence shows that both of the HOA’s window design defect claims involve the Common Elements 

as defined by the Declaration—a contractual document that must be construed against its drafter: 

Plaintiff Panorama Towers I, LLC.  

Finally, the Builders seek relief involving disputed questions of fact, making summary 

judgment inappropriate at this or any other stage of the case. At a minimum, because discovery just 

started, Rule 56(f) allows the HOA to request a reasonable amount of time to conduct discovery 

before having summary judgment entered against it. Here, discovery has only just begun. 

/// 

/// 
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II. 

STATEMENT OF FACTS 

A. The HOA’s Declaration. 

On November 7, 2006, Plaintiff Laurent Hallier, as manager of Plaintiff Panorama Towers I, 

LLC, executed the Declaration of Covenants, Conditions and Restrictions and Grant and Reservation 

of Easements for Panorama Towers (“Declaration”). See Mot., Ex. D at 121. As the declarant, 

Plaintiffs Panorama Towers I, LLC and Panorama Towers II, LLC had control over and drafted the 

Declaration. See id. at 19 (Section 1.46). The Declaration contains the following relevant provisions: 

• All terms used in the Declaration “shall generally be given their natural, commonly accepted 

definitions unless otherwise specified.” Id. at 12 (Article 1).  

• Common Elements “shall mean all portions of the Property other than the Units” and “shall 

initially consist of the real property classified as Common Elements in Exhibit ‘C’.” “By way 

of example and not limitation the Common Elements may include the following components: 

. . . “all apparatus, installations, and equipment of any Building existing for the use of one or 

more of the Owners; [and] [a]n easement of support in every portion of a Unit which 

contributes to the support of the Building, other Units and/or any part of the Common 

Elements.” Id. at 16–17 (Sections 1.39(c), (e)) (emphasis added). 

• A Unit’s boundaries “shall be conclusively presumed to be” “the existing physical boundaries” 

“rather than the description expressed in the Deed, Plat or Declaration.” Id. at 28 (Section 

1.128). A Unit “includes all Improvements situated within its boundaries, including interior 

walls (except interior bearing walls, if any), appliances, cabinets, interior doors and all 

electrical, heating, plumbing and other utility fixtures.” Id. 

• A Unit’s “boundaries shall be extended to include the windows, doors and other fixtures 

located in” “apertures in any boundary” “including all frameworks, window cases and weather 
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stripping thereof, except that exterior surfaces made of glass or other transparent materials . . . 

shall not be included in the boundaries of the Unit and shall therefore be Common Elements.” 

Id. at 38 (Section 4.2(e)). 

• The “contents of any wall” are excluded from each Unit unless “specifically included by 

other provisions of [Section 4]” of the Declaration. Id. at 38 (Section 4.2(f)) (emphasis added). 

• The Association “shall maintain, repair and replace all of the Common Elements” with limited 

exceptions. Id. at 43 (Section 6.1). The Association has a specific maintenance obligation for 

“all drainage related systems” in order “to prevent avoidable deteriorations or property 

damage.” Id. at 44 (Section 6.3(c)) (emphasis added). 

B. The Uniform Common-Interest Ownership Act. 

In Nevada, the Uniform Common-Interest Ownership Act codified as NRS Chapter 116 

(“Act”) governs the interpretation of the HOA’s Declaration. To the extent any inconsistencies exist 

between the Act and the Declaration, the Act prevails. See Mot., Ex. D at 119 (Section 28.7). The Act 

provides in pertinent part as follows: 

Except as otherwise provided by the declaration: 
 
1. If walls, floors or ceilings are designated as boundaries of a unit, all lath, furring, wallboard, 
plasterboard, plaster, paneling, tiles, wallpaper, paint, finished flooring and any other materials 
constituting any part of the finished surfaces thereof are a part of the unit, and all other 
portions of the walls, floors or ceilings are a part of the common elements.  
 
2. If any chute, flue, duct, wire, conduit, bearing wall, bearing column or any other fixture 
lies partially within and partially outside the designated boundaries of a unit, any portion 
thereof serving only that unit is a limited common element allocated solely to that unit, and 
any portion thereof serving more than one unit or any portion of the common elements 
is a part of the common elements. 

 
 
NEV. REV. STAT. § 116.2102 (emphasis added). 

/// 

/// 
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C. The HOA’s Repairs of the Window and Related Water Damage in Unit 300. 

From approximately August 2013 to July 2016, the HOA incurred more than $200,000 in 

expenses to repair the damages caused by water leakage due to, among other things, missing sill pan 

flashing in Unit 300, on the third floor of Tower No. I. See Exhibit 1 (Kariger Dec.) at ¶ 2. Before 

deciding to take responsibility for these significant repairs and expenses, the HOA’s Board considered 

the issue and decided to treat the defective and/or missing components as common elements under the 

Declaration. See id. Since declarant transition occurred in 2008, the HOA has treated the windows and 

their associated components as common elements for purposes of maintenance and repairs. See id. at 

¶ 3. 

CMA Consulting was the construction manager retained to investigate and repair the water 

leakage in the exterior wall assemblies of Unit 300, involving leakage into the exterior wall cavities, 

which had damaged critical components inside the exterior wall. As described in the accompanying 

declaration of CMA’s principal, Omar Hindiyeh, a primary factor in causing the leakage was the 

failure to install sill pan flashing in the window openings before installing the windows, a design flaw 

resulting from the failure of the plans and specifications to specify sill pan flashings. See Exhibit 2 

(Hindiyeh Dec.). 

D. The HOA’s Chapter 40 Notice. 

In February 2016, the HOA provided the Builders with a Chapter 40 Notice identifying, among 

other things, universal design defects due to the failure to specify sill pan flashings and head flashings 

for the tower window systems. See Mot., Ex. A at 1. After the Builders filed suit and obtained a court 

order requiring the HOA to provide greater detail for the window-related design defects, the HOA 

served an amended Chapter 40 Notice with the information required by the Court’s order. See Mot., 

Ex. B at 3–4 (“Amended Notice”). The Amended Notice, provided in April 2018, includes an expert 
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report explaining the window design defects’ impact on all windows in both towers. See id. at 6–48 

(Ex. A to Amended Notice). 

E. The Discovery Process Just Started. 

Discovery recently commenced after the Court lifted its stay put in place to accommodate 

early, potentially case dispositive motion practice. Just last week, the Court approved the Special 

Master’s recommended Amended Case Agenda governing the discovery process. See Special Master 

Recommendation and District Court Order Amending Case Agenda, filed on November 6, 2018. To 

date, the Association has not been permitted to perform discovery. To the extent the Court considers 

the Builders’ Motion, the HOA would like to conduct various discovery to fully prepare itself to 

respond to the factual issues implicated by the standing arguments. See Exhibit 3 (Gayan Dec.) at ¶¶ 

5–7. 

III. 

LEGAL ARGUMENT 

A. The HOA has Standing Relative to the Missing Sill Pan Flashing and Head Flashing. 

As described in the HOA’s Chapter 40 notice, the windows on the 616 tower units were 

defectively designed without necessary sill pan flashings and head flashings. The Builders contend 

that the HOA does not have standing to seek recovery for these missing flashings because, if installed, 

they would not be “Common Elements” that the HOA is obligated to maintain and repair.  

As to the sill plan flashing, the Builders contend that “pan flashing comprises part of a window 

system and thus falls within the Unit Boundaries and outside the scope of the ‘Common Elements,’ as 

defined in the” Declaration (at 8:1-4). While it is true that sill pan flashings can be considered part of 

the “window system,” they are not included as part of the window “apertures,” as defined in the 

Declaration. Section 4.2 of the Declaration states in relevant part: 

Boundaries. The Boundaries of each Unit created by the Declaration are the Unit lines 
shown or described on a Plat as numbered Units, along with the identifying number, and 
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are further described as follows: 

…. 

(e) Apertures. Where there are apertures in any boundary, including but not limited to 
windows … such boundaries shall be extended to include the windows … including all 
frameworks, window casings and weather stripping thereof…. 

As explained in the accompanying declaration of Omar Hindiyeh, the term “window” refers to 

a manufactured product that can be installed in a framed window opening. Sill pan flashing, which is 

not part of the “window,” can be installed by a sheet metal contractor, the framing contractor, the EIFS 

installer or the window installer, and is separately installed before the “window” or “window unit” is 

installed. See Ex. 2 (Hindiyeh Dec.) at ¶9. Further, sill pan flashings are not “frameworks, window 

casings [or] weather stripping” (id., ¶10). 

If the drafter of Section 4.2 had intended to include flashings generally, or sill pan flashings 

specifically, it would have been a simple matter to include those terms in the above definition. But 

without those terms in the above definition, the definition does not include the sill pan flashings that 

should have been installed in the window assemblies in the Panorama towers. 

As to the head flashings, the Builder’s contend that the manufacturer of the Panorama Tower’s 

window system was Texas Wall Systems (TWS) (Mot. at 8:8-9); that TWS did not require head 

flashings for the windows at Panorama (id. at 8:9-10); that the TWS shop drawings for the project did 

not require head flashings (id. at 16:24-27, Ex H); and that the installation of windows must conform 

to the manufacturer’s instructions (id. at 16:23-24). 

First, as explained in the Hindiyeh declaration, the tower windows at Panorama are not TWS 

windows. See Ex. 2 (Hindiyeh Dec.) at ¶¶12-14. Even if they were TWS windows, the fact that TWS 

did not require head flashings would not be controlling. Because head flashings were required by the 

EIFS cladding manufacturer, Sto, head flashings were required under the Home Rule Doctrine, 

pursuant to which the more stringent requirement applies (id., ¶¶15-17).   
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And, more to the point, the head flashings that were required to be installed by the EIFS 

installer, had they been installed, would have been part of the exterior EIFS cladding system, not part 

of the window assembly (id., ¶18). Further, had the head flashings been installed by the EIFS installer, 

they would not have been part of the “window” pursuant to Section 4.2 of the Declaration.  

In sum, neither the sill pan flashings nor the head flashings, had they been installed, would fall 

within the definition of window “apertures,” and would therefore have been “Common Elements” for 

which the HOA has standing. And, significantly, the HOA itself came to this conclusion when leaking 

windows in Unit 300 were discovered in 2013, having authorized the expenditure of over $200,000 of 

HOA funds to repair the windows. See Ex. 1 (Kariger Dec.) at ¶¶2-3.  

B. Nevada Law Does Not Permit a Motion for Declaratory Relief. 

Like any other claim, one seeking declaratory relief may be resolved via one of three 

procedural vehicles: a motion to dismiss, a motion for summary judgment, or a trial. See, e.g., 

Baldonado v. Wynn Las Vegas, LLC, 124 Nev. 951, 956, 194 P.3d 96, 99 (2008) (referencing summary 

judgment of declaratory relief claim); Public Employees’ Benefits Program v. Las Vegas Metropolitan 

Police Dep’t, 124 Nev. 138, 145, 179 P.3d 542, 547 (2008) (same); Gordon v. McKee, 94 Nev. 318, 

319, 579 P.2d 1245, 1246 (1978) (same). Declaratory relief claims involving “the determination of an 

issue of fact [must] be tried and determined in the same manner as issues of fact are tried and 

determined in other civil actions.” Cox v. Glenbrook Co., 78 Nev. 254, 266, 371 P.2d 647, 655 (1962) 

(citing NEV. REV. STAT. § 30.110) (emphasis in original). 

The Builders may not sidestep the well-established requirements of Rule 56 simply because 

they assert a claim for declaratory relief. Because the HOA’s standing involves disputed issues of fact, 

Nevada law requires those issues to be tried and determined by the jury. 

/// 

/// 
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C. Even if Construed as a Motion for Summary Judgment, the Builders’ Motion Must Fail 
for Several Reasons. 

 
The Builders ask the Court to grant summary judgment and enter an order determining, as a 

matter of law, that the HOA does not have standing to assert claims related to the sill pan flashing or 

the head flashing: referred to as Defects 1.01 and 1.02. See Mot. at 12:7–16:9 (sill pan flashing), 16:10–

17:13 (head flashing). The Builders go about these requests in two different ways. With respect to the 

missing sill pan flashing, the Builders use several pieces of inadmissible parol evidence1 to contort the 

Declaration to their preferred meaning in a strained effort to escape liability for this serious omission 

in the design and construction of the buildings. See infra, Section IV(B)(3). 

As for the missing head flashing, the Builders simply ask the Court to weigh differing expert 

opinions and select their expert as having the correct view of the evidence. See infra, Section IV(C). 

While both methods fail, Nevada law plainly precludes the Court from granting summary judgment 

based on the Builders’ second strategy. See Borgerson v. Scanlon, 117 Nev. 216, 220, 19 P.3d 236, 

238 (2001) (holding courts may not “make findings concerning the credibility of witnesses or weight 

of evidence in order to resolve a motion for summary judgment.”) (citing Hidden Wells Ranch v. Strip 

Realty, 83 Nev. 143, 145, 425 P.2d 599, 601 (1967)); see also NEV. REV. STAT. § 30.110 (requiring 

trial to determine factual issues related to declaratory relief claims). 

 

                                                                 
1 The HOA objects to the Court’s consideration of the Builders’ inadmissible parol evidence, 
specifically the Loadsman affidavit and the Glossary, to interpret the Declaration at this stage of the 
proceedings. The parol evidence rule prohibits reliance on extrinsic evidence “to add to, subtract from, 
vary, or contradict . . . written instruments which dispose of property, or are contractual in nature and 
which are valid, complete, unambiguous, and unaffected by accident or mistake.” M.C. Multi-Family 
Development, L.L.C. v. Crestdale Associates, Ltd., 124 Nev. 901, 913–14, 193 P.3d 536, 544–45 
(2008). Courts may admit parol evidence “to determine the true intent of the parties when the written 
instrument is ambiguous.” Trans Western Leasing Corp. v. Carrao Const. Co., Inc., 98 Nev. 445, 447, 
652 P.2d 1181, 1183 (1982). 
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1. Nevada’s summary judgment standard. 

Nevada no longer applies the “slightest doubt” standard for summary judgment under Rule 56 

and now uses the standard and case law of the federal courts. Wood v. Safeway, Inc., 121 P.3d 1026, 

1029–31 (Nev. 2005). To prevent summary judgment, the nonmoving party “must, by affidavit or 

otherwise, set forth specific facts demonstrating the existence of a genuine issue for trial . . . .” Id. at 

1031 (quoting Bulbman, Inc. v. Nevada Bell, 825 P.2d 588, 591 (Nev. 1992)). “Summary judgment, 

however, may not be used as a shortcut to the resolving of disputes upon facts material to the 

determination of the legal rights of the parties.” Collins v. Union Federal Sav. & Loan Ass’n, 662 P.2d 

610, 619 (Nev. 1983) (quoting Parman v. Petricciani, 272 P.2d 492, 496 (Nev. 1954)). “A factual 

dispute is genuine when the evidence is such that a rational trier of fact could return a verdict for the 

nonmoving party.” Id.; Posadas v. City of Reno, 851 P.2d 438, 441–42 (Nev. 1993)). The “substantive 

law controls which factual disputes are material” so as to preclude summary judgment. Collins, 662 

P.2d at 619. 

Nevada law places additional limitations on a trial court’s use of summary judgment, and the 

Nevada Supreme Court has instructed trial judges to exercise “great caution” in granting summary 

judgment. Posadas, 851 P.2d at 442. When considering a motion for summary judgment, the district 

court must view “the evidence, and any reasonable inferences drawn from it, . . . in a light most 

favorable to the nonmoving party.” Winn v. Sunrise Hosp. & Medical Center, 277 P.3d 458, 462 (Nev. 

2012). Furthermore, “‘the trial court should not pass upon the credibility of opposing affidavits, unless 

the evidence tendered by them is too incredible to be accepted by reasonable minds.’” Short v. Hotel 

Riviera, Inc., 378 P.2d 979, 984 (Nev. 1963) (quoting 6 Moore’s Federal Practice 2070); see also 

Sawyer v. Sugarless Shops, Inc., 792 P.2d 14, 15–16 (Nev. 1990). Finally, the summary judgment tool 

is not meant “to cut litigants off from their right to trial by jury if they really have issues to try.” Short, 

378 P.2d at 984 (citing Sartor v. Arkansas Gas Corp., 321 U.S. 620 (1944)). 
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2. The motion does not satisfy Rule 56(e) and shift any burden to the HOA. 

 Only “[w]hen a motion for summary judgment is made and supported as provided in this rule” 

does it shift to the nonmoving party the burden to “set forth specific facts showing that there is a 

genuine issue for trial.” NEV. R. CIV. P. 56(e). Affidavits submitted in support of a motion for summary 

judgment “shall be made on personal knowledge, shall set forth such facts as would be admissible in 

evidence, and shall show affirmatively that the affiant is competent to testify to the matters stated 

therein.” Id (emphasis added).2 

The Motion relies in large part on inadmissible evidence, including a glossary of terms from 

an unexplained document and an affidavit from a purported expert. The AAMA AG-13 Glossary 

(“Glossary”) plays the starring role in the Builders’ wordplay, but the Motion makes no effort to show 

the document’s admissibility or connect it to the parties’ dispute. The Builders provide no explanation 

of or context for the Glossary, including its purpose, scope, applicability, authors, or application to 

this case, and ask the Court to accept this unidentified document as the gospel truth in this case. The 

Declaration, the document the Builders ask this Court to interpret, does not reference the Glossary at 

all. 

The Builders provide an affidavit from Simon Loadsman, but Mr. Loadsman says nothing 

about his competence to testify regarding the matters contained in his statement.3 Rule 56(e) requires 

Mr. Loadsman, as a purported expert witness, to provide information demonstrating his ability to give 

                                                                 
2 See also Henry Products Inc. v. Tarmu, 967 P.2d 444, 445 (Nev. 1998) (“Evidence introduced in 
support of . . . a motion for summary judgment must be admissible evidence.”); Saka v. Sahara-Nevada 
Corp., 558 P.2d 535, 536 (Nev. 1976) (“The requirements of NRCP 56(e) are clearly stated. It is not 
sufficient that pleadings be supported by affidavits alleging specific facts; these facts must be made 
upon the affiant’s personal knowledge, and there must be an affirmative showing of his competency 
to testify to them.”); see also Havas v. Hughes Estate, 643 P.2d 1220 (Nev. 1982) (holding “district 
court’s reliance upon an affidavit which does not comply with [Rule 56(e)] may constitute reversible 
error.”). 
3 Mr. Loadsman says he works in “this field” (which field?) and that two terms are synonymous 
without providing any other explanation about the context for those terms. See Mot., Ex. F at ¶¶ 1, 3. 
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expert testimony meeting the requirements of NRS 50.275 and its interpretive case law (e.g., Hallmark 

v. Eldridge, 124 Nev. 492, 189 P.3d 646 (2008)). The lack of this information, among other things, 

precludes the Court from considering Mr. Loadsman’s affidavit. 

Even if the Court were permitted to consider this inadmissible evidence, the contents of Mr. 

Loadsman’s affidavit are so obviously incorrect and self-serving to render them useless. For example, 

Mr. Loadsman provides a suspect statement that conflates the definitions of “pan/panning” and “pan 

flashing” from the Glossary, a document he claims as support for his opinion. See Mot., Ex. F at ¶ 4; 

compare Mot., Ex. E at 38. At a minimum, the Court should allow the HOA to depose Mr. Loadsman 

before accepting any of his incomplete, suspect opinions for purposes of a Rule 56 motion. 

3. The Builders may not obtain summary judgment due to their tacit admission that 
the Declaration contains ambiguous terms. 

Where contract interpretation is at issue, summary judgment is only appropriate when there is 

“‘the absence of ambiguity or other factual complexities . . . .’” Galardi v. Naples Polaris, LLC, 910 

P.3d 364, 366 (Nev. 2013) (quoting Ellison v. Cal. State Auto Ass’n, 797 P.2d 975, 977 (Nev. 1990)). 

“Whether a contract is ambiguous likewise presents a question of law.” Id. “A contract is ambiguous 

if its terms may reasonably be interpreted in more than one way . . . .” Id. When interpreting a contract, 

the factfinder must “strive[] to discern and give effect to the parties’ intended meaning.” Id. at 367. 

“In determining the parties’ intent, the trier of fact must construe the contract as a whole, including 

consideration of the contract’s subject matter and objective, the circumstances of its drafting and 

execution, and the parties’ subsequent conduct.” Ringle v. Bruton, 120 Nev. 82, 93, 86 P.3d 1032, 

1039 (2004) (emphasis added). Ambiguous contract terms must “be construed against the party who 

drafted them.” Id. (emphasis added). If the court determines that a contract contains “ambiguity 

requiring extrinsic evidence to discern the parties’ intent, summary judgment is improper.” Dickenson 

v. State, Dept. of Wildlife, 110 Nev. 934, 937, 877 P.2d 1059, 1061 (1994). 
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The Builders, by introducing several pieces of parol evidence to support their interpretation of 

the Declaration, admit they consider the document they drafted to be ambiguous as it relates to this 

dispute. The HOA disagrees and believes the Declaration clearly excludes the sill pan flashing and 

head flashing—if it ever existed in the first place—from the units and places those drainage 

components squarely within the common elements. 

If the Court agrees with the Builders and finds the Declaration to be ambiguous, the Builders 

may not obtain summary judgment for any claim involving the interpretation of the ambiguous 

Declaration. The jury must determine the parties’ intent and should consider, among other things, the 

parties’ subsequent conduct. See Ringle, 120 Nev. at 93, 86 P.3d at 1039. Key evidence in interpreting 

the Declaration, to the extent the Court determines it to be ambiguous, will be the HOA’s decisions to 

treat windows and their components as common elements since declarant transition in 2008 and more 

recently to coordinate and pay for the windows-related repairs in Unit 300. See supra, Section II(C); 

see also Ex. 1 (Kariger Dec.) at ¶¶ 2–3. 

 
4. There is, at the very least, a triable issue of fact concerning whether the missing 

sill pan flashing, if it were installed as required, would have been part of the 
Common Elements. 

 
Even if the Court were to weigh the evidence and determine factual issues reserved for the 

jury, that evidence shows the missing sill pan flashing would have been part of the common elements. 

The Builders play fast and loose with the language in the Declaration and the Glossary to patch 

together what appears, at first glance, to be a basis for excluding the missing sill pan flashing from the 

common elements. However, a closer examination of the Declaration and the Builders’ inadmissible 

evidence exposes the lack of merit in the Builders’ position. 

Beyond the factors addressed in the Hindiyeh declaration, addressed above, the Builders 

completely overlook several provisions in the Declaration that show the missing sill pan flashing and 

head flashing would have been common elements. First, all parts of the buildings’ drainage system 
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fall within the common elements. See Mot., Ex. D at 44 (Section 6.3(c)). The missing sill pan flashing 

and head flashing are both important components of the drainage system. See Ex. 2 (Hindiyeh Dec.) 

at ¶ 6. Second, the common elements include an easement of support requiring the HOA to ensure the 

building does not fall down. The missing sill pan flashing and head flashing cause water to enter the 

exterior walls and corrode critical building components designed to support the building. See Mot., 

Ex. B at 46:6–13. Third, the Declaration expressly excludes the contents of any wall from the units. 

See Mot., Ex. D at 38 (Section 4.2(f)). The missing sill pan flashing and head flashing—had they been 

installed as required—would be located behind the finished interior surfaces of the buildings’ exterior 

walls. See Ex. 2 (Hindiyeh Dec.) at ¶ 6. 

The Builders and their purported expert conflate the sill pan flashing with a very different, 

irrelevant component called pan/panning because the Glossary’s definition of pan/panning suits the 

Builders’ needs. See Mot. at 14:6–8. The Glossary defines pan/panning as part of the window system, 

which is limited to the components provided by the manufacturer and cannot include the sill pan 

flashing—a component installed by the contractor. See Mot., Ex. E at 38, 60 (compare pan/panning 

and window unit definitions). 

The Declaration’s description of a “window” tracks the Glossary’s definition of the “window 

system” and its related components provided by the manufacturer and does not include flashing or 

any other components installed by the contractor. Compare Mot., Ex. D at 38 (Section 4.2(e)) 

(including windows and all frameworks, window casings, and weather stripping) with Mot., Ex. E at 

60 (defining “window unit” to include window system from manufacturer with frame, weather 

stripping, and other elements). According to the Glossary, the frameworks, casings, and weather 

stripping have nothing to do with the sill pan flashing. The Glossary defines the “frame” as the 

“enclosing structure of a window . . . which fits into or attaches to the wall or roof opening . . . .” and 

does not include sill pan flashing. Mot., Ex. E at 25.  The Glossary defines “casing” as “exterior or 
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interior trim molding,” something very different from sill pan flashing. Id. at 11. The Glossary defines 

“weatherstrip” as a “flexible component used to reduce air leakage, water penetration, or both between 

sash, leaf, panel, and/or frame” rather than having anything to do with the sill pan flashing. Id. at 59. 

In case this Court has any doubt, the Declaration also excludes “the contents of any wall” from the 

Units, which is where the Builders should have installed the sill pan flashing and head flashing. Mot., 

Ex. D at 38 (Section 4.2(f)). The Act provides the same result. See NEV. REV. STAT. § 116.2102(1)–

(2). 

 
5. The Motion provides no basis for summary judgment on the HOA’s standing 

regarding the head flashing missing from all windows. 
 
The Builders asked this Court to find, as a matter of law, that head flashings were not required 

on the project based on their interpretation of the evidence. See Mot. at 16:10–17:13. The Builders do 

not offer an expert opinion on the subject and ask the Court to accept counsel’s interpretation of various 

documents, codes, and drawings. The Motion acknowledges the HOA’s disagreement about the need 

for head flashing and references the conflicting expert opinion. See id. at 16:12–18. Simply put, the 

Court may not weigh conflicting evidence on summary judgment even if it were persuaded by the 

explanation of the construction documents provided by the Builders’ counsel.4 The existence of a 

credible, contrary opinion from the HOA’s expert precludes summary judgment. 

/// 

/// 

/// 

                                                                 
4 See Borgerson v. Scanlon, 117 Nev. 216, 220, 19 P.3d 236, 238 (2001) (holding courts may not 
“make findings concerning the credibility of witnesses or weight of evidence in order to resolve a 
motion for summary judgment.”) (citing Hidden Wells Ranch v. Strip Realty, 83 Nev. 143, 145, 425 
P.2d 599, 601 (1967)); see also NEV. REV. STAT. § 30.110 (requiring trial to determine factual issues 
related to declaratory relief claims). 
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IV. 

THE HOA’S COUNTERMOTIONS 

A. The HOA’s Countermotion to Exclude the Builders’ Inadmissible Parol Evidence. 

The HOA countermoves to exclude the Glossary and the Loadsman affidavit from the record 

used to decide the Motion due to the inadmissibility of this impermissible parol evidence. See supra, 

Section IV(A). Unless the Court deems the Declaration to be ambiguous with respect to the disputed 

issues, which it is not, the Court may not consider any parol evidence to interpret the Declaration. The 

parol evidence rule prohibits reliance on extrinsic evidence “to add to, subtract from, vary, or 

contradict . . . written instruments which dispose of property, or are contractual in nature and which 

are valid, complete, unambiguous, and unaffected by accident or mistake.” M.C. Multi-Family 

Development, L.L.C. v. Crestdale Associates, Ltd., 124 Nev. 901, 913–14, 193 P.3d 536, 544–45 

(2008) (quoting State ex rel. List v. Courtesy Motors, 95 Nev. 103, 590 P.2d 163 (1979)). 

B. The HOA’s Conditional Countermotion for a Rule 56(f) Continuance. 

 Rule 56(f) allows the party seeking a denial or continuance of a motion for summary judgment 

to provide an affidavit explaining “how further discovery will lead to the creation of a genuine issue 

of material fact.” Aviation Ventures, Inc. v. Joan Morris, Inc., 110 P.3d 59, 62 (Nev. 2005). The 

Nevada Supreme Court has explained that “summary judgment is improper when a party seeks 

additional time to conduct discovery to compile facts to oppose the motion.” Id. Furthermore, it is an 

abuse of discretion to refuse such a request at an “early stage in the proceedings” where the requesting 

party has “no dilatory motive.”5 For the same reasons, it is an abuse of discretion to grant summary 

                                                                 
5 Id. (citing Halimi v. H.R. Blacketor, 770 P.2d 531, 531–32 (Nev. 1989) (holding abuse of discretion 
to deny Rule 56(f) continuance where complaint on file less than one year and party not dilatory in 
doing discovery)); see Summerfeld v. Coca Cola Bottling Co., 948 P.2d 704, 705–06 (Nev. 1997) 
(same holding where complaint on file less than two years); Ameritrade, Inc. v. First Interstate Bank, 
782 P.2d 1318, 1320 (Nev. 1989) (same holding where complaint on file less than eight months); see 
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judgment before the nonmoving party has had a fair opportunity to conduct discovery. See Aviation 

Ventures, Inc., 110 P.3d at 63. 

Should this Court consider the possibility of granting the Motion, the HOA countermoves for 

a continuance of the summary judgment determination pursuant to Rule 56(f) in order to pursue the 

necessary discovery. The HOA submits the Declaration of Michael Gayan, Esq. in support of this 

Countermotion. See Exhibit 3. Because discovery just commenced and the HOA has not been dilatory 

in pursuing discovery, it would be an abuse of this Court’s discretion to deny the HOA a continuance 

to perform the requested discovery. See supra, Sections II(E), III(B). 

V. 

CONCLUSION 

As demonstrated above, the Builders’ Motion should be denied for the following reasons. First, 

the Hindiyeh declaration shows that the HOA has standing to recover for the missing sill pan flashings 

and head flashings because they are included within the buildings’ Common Elements. 

Second, there is no recognized statutory or procedural authority that would allow the Court to 

entertain a “Motion for Declaratory Relief.” Such a procedure simply does not exist.  

Third, the Builders in essence seek summary judgment on the HOA’s largest claim in the case, 

leaking windows, based almost entirely on inadmissible parol evidence and do so just weeks into the 

discovery process. Even worse, the Builders acknowledge the existence of conflicting expert opinions 

on key issues and ask this Court to usurp the jury’s role by weighing the evidence and determining 

disputed factual issues. Should the Court accept the Builders’ invitation to embark on this 

impermissible journey, the HOA respectfully countermoves (1) to exclude the Builders’ inadmissible 

                                                                 

also Harrison v. Falcon Products, Inc., 746 P.2d 642 (Nev. 1987) (same holding where complaint on 
file less than two years). 
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parol evidence, and (2) for a continuance pursuant to Rule 56(f) in order to conduct discovery before 

having summary judgment entered against it on these critical issues. 

 DATED this 16th day of November, 2018. 

 Respectfully submitted,  
 
 
/s/ Scott Williams 

 SCOTT WILLIAMS (California Bar #78588) 
WILLIAMS & GUMBINER, LLP 
100 Drakes Landing Road #260 
Greenbrae, California 94904 
T: (415) 755-1880 
F: (415) 419-5469 
Admitted Pro Hac Vice 
 
KEMP, JONES & COULTHARD, LLP 
WILLIAM L. COULTHARD, ESQ. (#3927) 
MICHAEL J. GAYAN, ESQ., (#11135) 
3800 Howard Hughes Parkway, 17th Floor 
Las Vegas, Nevada 89169 
 
Counsel for Defendant Panorama Towers  
Condominium Unit Owners’ Association 
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Certificate of Service 

I hereby certify that on the 16th day of November, 2018, the foregoing Defendant’s 

Opposition to Plaintiffs/Counter-Defendants’ Motion for Declaratory Relief Regarding 

Standing and Countermotions to Exclude Inadmissible Evidence and for Rule 56(f) Relief was 

served on the following by Electronic Service to all parties on the Court’s service list.  

  
/s/ Angela Embrey 

 An employee of Kemp, Jones & Coulthard, LLP 
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