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CLERE OF THE COUE :I

DISTRICT COURT

CLARK COUNTY, NEVADA

LAURENT HALLIER, an individual;
PANORAMA TOWERS I, LLC, a Nevada
limited liability company; PANORAMA
TOWERS I MEZZ, LLC, a Nevada limited
liability company; and M.J. DEAN
CONSTRUCTION, INC., a Nevada corporation,

Plaintiffs,
V8.

PANORAMA TOWERS CONDOMINIUM
UNIT OWNERS’ ASSOCIATION, a Nevada
non-profit corporation,

Defendant.

Case No.: A-16-744146-D
Dept. No.: XXII

ORDER DENYING PLAINTIFFS/
COUNTER-DEFENDANTS’ MOTION
FOR DECLARATORY RELIEF
REGARDING STANDING

Hearing Date: February 12, 2019
Hearing Time: 8:30 a.m.

| - AA2231

Case Number: A-16-744146-D
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PANORAMA TOWERS CONDOMINIUM
UNIT OWNERS” ASSOCIATION, a Nevada

non-profit corporation, and Does 1 through
1000,

Counterclaimants,
Vs,

LAURENT HALLIER, an individual;
PANORAMA TOWERS I, LL.C, a Nevada
limited liability company; PANORAMA
TOWERS I MEZZ, LLC, a Nevada limited
liability company; M.J. DEAN
CONSTRUCTION, INC.,, a Nevada
Corporation; SIERRA GLASS & MIRROR,
INC.; F. ROGERS CORPORATION,; DEAN
ROOFING COMPANY; FORD
CONTRACTING, INC.; INSULPRO, INC.;
XTREME XCAVATION; SOUTHERN
NEVADA PAVING, INC.; FLIPPINS
TRENCHING, INC.; BOMBARD
MECHANICAL, LL.C; R. RODGERS
CORPORATION; FIVE STAR PLINBING &
HEATING, LLC, dba Silver Star Plumbing;
and ROES 1 through 1000, inclusive,

Counterdefendants.

ORDER DENYING PLAINTIFFS/COUNTER-DEFENDANTS’ MOTION FOR
DECLARATORY RELIEF REGARDING STANDING

THIS MATTER having come before the Court on February 12, 2019, with Michael J. Gayan,
Esq. of Kemp, Jones & Coulthard, LLP and Scott Williams, Esq. of Williams & Gumbiner, LLP
appearing on behalf of Defendant/Counter-claimant and Jeffrey W. Saab, Esq. and Devin R. Gifford,
Esq. of Bremer Whyte Brown & O’Meara LLP appearing on behalf of Plaintiffs/Counter-defendants
on Plaintiffs/Counterdefendants’ Motion for Declaratory Relief Regarding Standing. The Court
having reviewed and considered the Motion and the related opposition and reply and having heard the
arguments of counsel, with good cause appearing, enters the following Orde,r:- |

IT IS HEREBY ORDERED, ADJUDGED, AND bECREED that Plaintiffs/Counter-

defendants’ Motion for Declaratory Relief Regarding Standing is DENIED WITHOUT PREJUDICE
2 ' : AA2232
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because the Court finds that genuine 1ssues of matertal fact need to be explored in terms of the standing
issue. Further, Defendant/Counter-claimant’s Countermotion to -Exclude Inadmissible Evidence is
DENIED, and the conditional Countermotion for Rule 56(f) ﬁélief is MOOT based on the Court’s
denial of Plaintiffs/Counter-defendants” Motion.

Pt .
DATED: March (| 2019, 3 }
i A
AV ReNavway ‘*i\if'““/i} S v

/'ff HE HONORABLE SUSAN/H. JOHNSON
IGHTH JUDICIAL E ISTRICT COURT

S
L Y TP
Respectfully submitted, ’ﬁ ?,% VP2,

KEMP, JONES & COULTHARD, LLP
WILLIAM T~COULTHARD, ESQ. (#3927)
MICHAEL J. GAYAN, ESQ., (#11135)
3800 Howard Hughes Parkway, 17th Floor

Las Vegas, Nevada 89169

Counsel for Defendant/Counter-claimant
Panorama Towers Condominium Unit
COwners’ Association
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PETER C. BROWN, ESQ.
Nevada State Bar No. 5887
JEFFREY W. SAAB, ESQ.
Nevada State Bar No. 11261
DEVIN R. GIFFORD, ESQ.
Nevada State Bar No. 14055
BREMER WHYTE BROWN & O'MEARA LLP
1160 N. TOWN CENTER DRIVE
SUITE 250

LAS VEGAS, NV 89144
TELEPHONE: (702) 258-6665
FACSIMILE: (702) 258-6662
pbrown@bremerwhyte.com
|saab@bremerwhyte.com
dgifford@bremerwhyte.com

Attorneys for Plaintiffs/Counter-Defendants

Electronically Filed
3/15/2019 5:18 PM
Steven D. Grierson

CLER? OF THE COUE :I

LAURENT HALLIER; PANORAMA TOWERS |, LLC;
PANORAMA TOWERS I MEZZ, LLC; and M.J. DEAN

CONSTRUCTION, INC.

DISTRICT COURT

CLARK COUNTY, NEVADA

LAURENT HALLIER, an individual;
PANORAMA TOWERS I, LLC, a Nevada
limited liability company; PANORAMA
TOWERS | MEZZ, LLC, a Nevada limited
liability company; and M.J. DEAN
CONSTRUCTION, INC., a Nevada Corporation,

Plaintiffs,
VS.
PANORAMA TOWERS CONDOMINIUM
UNIT OWNERS’ ASSOCIATION, a Nevada
non-profit corporation,

Defendant.

PANORAMA TOWERS CONDOMINIUM
UNIT OWNERS’ ASSOCIATION, a Nevada
non-profit corporation,
Counter-Claimant,
VS.
LAURENT HALLIER, an individual;

PANORAMA TOWERS I, LLC, a Nevada
limited liability company; PANORAMA

N N N N N N e’ e e e e e e e e e e e e e " e e e e e e e e’

Case No. A-16-744146-D
Dept. XXII

PLAINTIFFS LAURENT HALLIER;
PANORAMA TOWERS I, LLC;
PANORAMA TOWERS | MEZZ, LLC,;
AND M.J. DEAN CONSTRUCTION,
INC.’S, REPLY IN SUPPORT OF THEIR
MOTION FOR SUMMARY JUDGMENT
PURSUANT TO NRS 11.202(1); AND
OPPOSITIONTO
DEFENDANT/COUNTER-CLAIMANT’S
CONDITIONAL COUNTERMOTION

Hearing Date: March 26, 2019
Hearing Time: 8:30 a.m.

AA2234
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(702) 258-6665

TOWERS | MEZZ, LLC, a Nevada limited
liability company; and M.J. DEAN
CONSTRUCTION, INC., a Nevada Corporation;
SIERRA GLASS & MIRROR, INC.; F.
ROGERS CORPORATION; DEAN ROOFING
COMPANY; FORD CONTRACTING, INC;
INSULPRO, INC.; XTREME EXCAVATION;
SOUTHERN NEVADA PAVING, INC;
FLIPPINS TRENCHING, INC.; BOMBARD
MECHANICAL, LLC; R. RODGERS
CORPORATION; FIVE STAR PLUMBING &
HEATING, LLC, dba SILVER STAR
PLUMBING; and ROES 1 through , inclusive,

Counter-Defendants.

N N N’ e’ e’ e’ e’ e’ e e e e e e e e’

PLAINTIFES LAURENT HALLIER; PANORAMA TOWERS |, LLC; PANORAMA
TOWERS I MEZZ, LLC; AND M.J. DEAN CONSTRUCTION, INC.’S, REPLY IN
SUPPORT OF THEIR MOTION FOR SUMMARY JUDGMENT PURSUANT TO NRS
11.202(1): AND OPPOSITION TO DEFENDANT/COUNTER-CLAIMANT’S
CONDITIONAL COUNTERMOTION

COME NOW Plaintiffs/Counter-Defendants Laurent Hallier, Panorama Towers I, LLC,
Panorama Towers | Mezz, LLC and M.J. Dean Construction, Inc. (hereinafter collectively referred
to as “the Builders”), by and through their attorneys of record Peter C. Brown, Esq., Jeffrey W. Saab,
Esq. and Devin R. Gifford, Esq. of the law firm of Bremer Whyte Brown & O’Meara LLP, and
hereby file their Reply in Support of Their Motion for Summary Judgment Pursuant to NRS
11.202(1) (“Reply”) and Opposition to Defendant/Counter-Claimant’s Conditional Countermotion
(“Opposition to Conditional Countermotion™)

111
111
111
111
111
111
111
111
111

1287551 4845-2358-4136.2 AA2235
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This Reply and Opposition to Conditional Countermotion are made and based on the attached
Memorandum of Points and Authorities, the pleadings and papers on file herein, the Declaration of
Devin R. Gifford, Esq., and all evidence and/or testimony accepted by this Honorable Court at the

time of the hearing on the Motion and Conditional Countermotion.

Dated: March 15, 2019 BREMER WHYTE BRQWN & O’MEARA LLP
) \ > J‘ \ ; |
i \ L=
By: A S

Peter C. Brown, Esq.

Nevada State Bar No. 5887

Jeffrey W. Saab, Esq.

Nevada State Bar No. 11261

Devin R. Gifford, Esq.

Nevada State Bar No. 14055
Attorneys for Plaintiffs/Counter-Defendants
LAURENT HALLIER, PANORAMA
TOWERS I, LLC, PANORAMA
TOWERS | MEZZ, LLC, and

M.J. DEAN CONSTRUCTION, INC.

1287551 4845-2358-4136.2 AA2236
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AFFIDAVIT OF DEVIN R. GIFFORD, ESQ. IN SUPPORT OF PLAINTIFES LAURENT

HALLIER; PANORAMA TOWERS I, LLC; PANORAMA TOWERS I MEZZ, LLC; AND

M.J. DEAN CONSTRUCTION, INC.’S, REPLY IN SUPPORT OF THEIR MOTION FOR
SUMMARY JUDGMENT PURSUANT TO NRS 11.202(1) AND OPPOSITION TO
DEFENDANT/COUNTER-CLAIMANT’S CONDITIONAL COUNTERMOTION

STATE OF NEVADA )
) ss.
CLARK COUNTY )

I, DEVIN R. GIFFORD, ESQ. do swear under penalty of perjury of the laws of the State of|
Nevada as follows:
1. I am duly licensed to practice law before all Courts of the State of Nevada, and I am an
associate with the law firm Bremer Whyte Brown & O’Meara, LLP.
2. 1am one of the attorneys representing Plaintiffs/Counter-Defendants in this matter.
3. 1 know the following facts to be true of my own knowledge, and if called to testify I could
competently do so.
4. ‘This Declaration is submitted in support of Plaintiffs/Counter-Defendants Laurent Hallier,
Panorama Towers I, LLC, Panorama Towers I Mezz, LLC, and M.J. Dean Construction,
Inc.’s (hereinafter collectively referred to as “the Builders”) Reply in Support of Their
Motion for Summary Judgment Pursuant to NRS 11.202(1) and Opposition to
Defendant/Counter-Claimant’s Conditional Countermotion
5. Our office performed a diligent search of the Clark County Recorder’s Office of Records to
see if any Notices of Completion were recorded on either of the two Towers. No Notices of
Completion were located for the Towers themselves. Our office even searched the Clark
County Building Department records and made numerous calls there, but no Notices of
Completion for either of the Towers themselves were filed with that Department.
6. Attached as Exhibit “F” are true and correct copies of excerpts of the Clark County Building
Department Inspection History for Tower L.
7. Attached as Exhibit “G” are true and correct copies of excerpts of the Clark County Building
Department Inspection History for Tower II.
/17
/11
iv

1287.551 4829-1969-0379.1 AA2237
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8. Attached as Exhibit “H” are true and correct copies of the moving papers from the Motion
for Summary Judgment on Plaintiffs’ Complaint for Declaratory Relief by Application of the
Statute of Repose in Sky Las Vegas Condominiums, Inc., Case No., A-16-738730-D.

9. Attached as Exhibit “I” is a true and correct copy of the Findings of Fact, Conclusions of
Law and Order dated September 26, 2016 filed in Foster et al. v. Greystone Nevada, LLC et
al., Eighth Judicial District Case No. A-15-728093-D

10. Attached as Exhibit “J” is a true and correct copy of the Nunc Pro Tunc Order Granting
Lands West Builders, Inc’s, Joining Parties’, and Sunridge Builders, Inc.’s Joint Motion for
Summary Judgment Pursuant to NRS 11.202(1) dated December 14, 2017 filed in Byrne vs.
Sunridge Builders Inc., et al., Case No. A-16-742143-D

11. Attached as Exhibit “K” is a true and correct copy of the Builders’ September 28, 2016
Complaint.

FURTHER AFFIANT SAYETH NAUGHT: \ /

S AL

DEVIN R. GIFFORD; ESQ.

Subscribed and Sworn before me

this |S  day of _M[L{ {,:'t% .2019.
CUACTOY UJA~

Notary Public in and for said State and County

1287.551 4829-1969-0379.1 AA2238
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MEMORANDUM OF POINTS AND AUTHORITIES
l.
INTRODUCTION

The Association opposes the Builders’ Motion for Summary Judgment based on the
following three reasons: (1) there are genuine issues of material fact regarding the substantial
completion date of the Panorama Towers and the accrual date of the Association’s construction
defect claims; (2) the Association’s Chapter 40 Notice operated to timely “commence” its
construction defect claims within the safe harbor provision of AB 125 despite the Association not
filing its Counterclaim until March 1, 2017; and (3) NRS 40.695(1) tolling occurred during the safe-
harbor (time period even though the Association failed to timely file its claim within the tolling
period) because the “relation back™ doctrine should apply in order to justify a timely filing because
the Countermotion was compulsory. If the Court denies the Association’s request to apply the
“relation-back doctrine” to its March 1, 2017 filing, the Association has also brought a Conditional
Counterclaim arguing that there is good cause to provide additional tolling for its untimely filing.

The Association’s first argument that there are genuine issues of material fact fails for the
simple reason that it does not distinguish between possible issues of fact and demonstrated issues of
genuine fact. Rather than providing any evidence, the Association merely speculates as to the
substantial completion and accrual dates being anything other than what the clear evidence purports
them to be. Even worse, regarding the accrual date of the Association’s construction claims, the
Association attempts to question the date while simultaneously assuming and admitting the date
within in its own Opposition. This explicit contradiction shows that the Association cannot argue in
good faith that the accrual date is in dispute. The Association’s mere speculation as to the substantial
completion and accrual dates does nothing to demonstrate that these issues are substantively related
to genuine ones of material fact.

The Association’s second and third arguments relate to the timeliness of its March 1, 2017
construction defect claims. Both arguments fail for the following three key reasons. First, the
Association did not timely commence its action within AB 125’s one-year grace period because “to

commence” an action within the AB 125 one-year grace period requires the filing of a complaint

1 AA2239
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within a year of the effective date of AB 125, which the Association did not do.

Second, the tolling provision of NRS 40.695(1) does not save the HOA’s untimely claim:
the one-year grace period to commence an action under NRS 11.202(1) as amended by AB 125
cannot be tolled by NRS 40.695(1) because it is not a “statute” susceptible to tolling under the plain
language of NRS 40.695(1). The Association misses the distinction between (1) tolling that occurs
during the six-year statute of repose period, which would be appropriate, and (2) tolling that would
occur after the six-year statute of repose but during the safe-harbor provision of AB 125, which
would not be appropriate. The latter is not legally justified. While the tolling provision of NRS
40.695 would have operated to toll the six-year statute of repose period had the Chapter 40 Notice
been brought within that six-year period, it does not provide tolling in a case such as this one in
where the Chapter 40 Notice was served after the six-year statute of repose had expired. The
Association’s Chapter 40 Notice cannot operate to toll the safe-harbor provision of AB125. By the
time the Association served its Chapter 40 Notice, the six-year statute of repose period had already
expired. Simply stated, by the time the Association served the Chapter 40 Notice, there was nothing
left to toll. This Court has previously stated that the safe harbor period itself is not subject to tolling.

Third, assuming, arguendo, that the statute of repose applicable to the Association’s claim
were tolled by serving the February 24, 2016 Chapter 40 Notice, the Association only had until 30
days after the NRS 40.680 mediation—which took place on September 26, 2018—to file its claim
pursuant to NRS 40.695(1). Because the HOA did not file its claim within the 30-day period ending
on October 26, 2018, but rather did so on March 1, 2017, the HOA’s claim is time-barred.

In an outlandish attempt to overcome its untimely March 1, 2017 filing—mnearly four months
after the 30-day post-mediation period expired—the Association argues its NRS 40.600 et seq.
construction defect claims should be considered compulsory counterclaims to the Builders’
September 28, 2016 Complaint. This argument fails for the simple reason that the Builders’
Complaint was a declaratory relief action attacking the procedural merits of the Association’s claims
based upon application of AB 125, the settlement agreement from the prior litigation and the

deficiencies in the Association’s Chapter 40 Notice. The Association’s March 1, 2017 claims for

1287551 4845-2358-4136.2 AA2240
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construction defects were independent, affirmative grounds of relief completely separate from the
“same transaction or occurrence” as the Builders’ Complaint for declaratory relief. The
Association’s vastly overbroad interpretation of compulsory counterclaims would render the
distinction between “compulsory” and “permissive” superficial.

Hoping the Court would agree that its March 1, 2017 claims were indeed compulsory
counterclaims, the Association then presents an even more tenuous legal theory that the Relation-
Back Doctrine somehow applies. The Association’s purpose in raising this theory is to argue that its
March 1, 2017 claims have an effective filing date of September 28, 2016, the date of the Builders’
Complaint. While the Relation-Back Doctrine can apply to one’s own amended pleadings, neither
the Nevada Code of Civil Procedure nor any binding Nevada case law support the Association’s
assertion that such a doctrine applies to untimely counterclaims.

In its final attempt overcome summary judgment based on its untimely filing, the Association
has asserted a Conditional Countermotion if the Court rules against its proposed characterization of
compulsory counterclaims and application of its preposterous relation-back theory.

The Association’s Countermotion should be denied. The tolling provision of NRS 40.695,
as a whole, cannot apply to save the Association’s late filing. The Chapter 40 Notice did not
“commence” the action, nor did it operate to provide tolling since the Notice was served after the
six-year statute of repose period expired.

Even if the Court rules that the tolling provision of NRS 40.695 does apply in this case, the
Association nevertheless failed to meet the new tolling deadline of 30 days after the mediation.
Beyond that, the Association has failed to demonstrate “good cause” under NRS 40.695(2) as to why
it should be given an additional 4 months of tolling beyond that 30-day window. The Association,
by its own admission, knew about the subject claims for 3-and-a-half years prior to its March 1,
2017 filing. Moreover, none of the reasons offered by the Association even remotely support the
position that good cause exists to toll the statute beyond the allowable limits.

The Court should therefore find that the Association’s claims are time-barred by the six-year
statute of repose and grant the Builders’ Motion for Summary Judgment Pursuant to NRS 11.202(1).
I

1287551 4845-2358-4136.2 AA2241
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1. STATEMENT OF UNDISPUTED FACTS PURSUANT TO NRCP 56(C)

Pursuant to NRCP 56(c), the following facts are material to the disposition of this Motion

and are not genuinely in dispute:

UNDISPUTED FACT

DOCUMENT/EVIDENCE IN SUPPORT

The Certificate of Occupancy Tower | was
issued on January 16, 2008

EX. C‘C”

The Certificate of Occupancy for Tower Il was

building inspections were performed for
Towers | and 1l

issued on March 26, 2008 Ex.”D

Substantial completion of Tower | occurred on ooz

January 16, 2008 Ex. “C”. See NRS 11.2055(1).
Substantial completion of Tower Il occurred -

on March 26, 2008 Ex. “D”. See NRS 11.2055(1).
The Association’s NRS Chapter 40 Notice was Ex. “B”

served on February 24, 2016 )

The Association’s NRS Chapter 40 Notice was

served more than six years after the ccraas cers cermos
Certificates of Occupancy were issued for Ex."B”, "C”, and "D

Towers | and 1l

The Association’s NRS Chapter 40 Notice was

served more than six years after the final Ex. “B”, “C”, “D”, “F” and “G”

The Association’s NRS Chapter 40 Notice was
served more than six years after the substantial
completion dates for Towers | and 1l

Ex. “B”, “C”, “D” “F” and “G”. See NRS
11.2055(1).

The Association commenced its action by
filing its Counterclaim on March 1, 2017

Ex. “A”. See NRCP 3

The Association’s Counterclaim was filed on
March 1, 2017, more than six years after the
Certificates of Occupancy were issued for
Towers | and 1l

EX_ “A”’ “C”’ and “D,)

The Association’s Counterclaim was filed on
March 1, 2017, more than six years after the
final building inspections were performed for
Towers | and 1l

EX “A” “C,a ch” “F” and “G”
. ’ > '

The Association’s Counterclaim was filed on
March 1, 2017, more than six years after
substantial completion of Towers | and 11

EX. “A”, “C”, “D”, ch”’ “F” and “G”. See
NRS 11.2055(1)

The Association’s Counterclaim was filed on
March 1, 2017, more than one year after the
February 24, 2015 effective date of AB 125

Ex. “A”. See AB 125.

The Association’s Counterclaim was filed on
March 1, 2017, more than 30 days after the
NRS 40.680 Mediation

“A”, Opp. Pg. 5.

I

1287.551 4845-2358-4136.2
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1.
LEGAL ARGUMENTS

A. No Genuine Issues of Material Fact are at Issue to Prevent Entry of Summary Judgment
in Defendants’ Favor

In its Opposition, the HOA identifies two triable issues of fact that it contends to be in dispute:
(1) the dates of substantial completion for the Panorama Towers (“the Towers”); and (2) whether the
HOA'’s claim accrued before AB 125°s enactment.

An abundance of Nevada legal authority helps to answer the question of when a possible
factual dispute becomes a genuine issue of material fact. The Nevada Supreme Court has held that
the mere existence of some alleged factual dispute between the parties will not defeat an otherwise
properly supported motion for summary judgment; the requirement is that there be no genuine issue
of material fact. Wood v. Safeway, Inc., 121 Nev. 724, 730 (2005) (citing Anderson v. Liberty Lobby,
Inc., 477 U.S. 242 (1986). The substantive law identifies which facts are material. Id. Only disputes
over facts that might affect the outcome of the suit under the governing law will properly preclude
the entry of summary judgment. 1d. Factual disputes that are irrelevant or unnecessary will not be
counted. Id. Furthermore, the non-moving party in a motion for summary judgment “is not entitled
to build a case on the gossamer threads of whimsy, speculation, and conjecture.” 1d. at 732. The non-
moving party also must, by affidavit or otherwise, set forth specific facts demonstrating the existence
of a genuine issue for trial or have summary judgment entered against him.” Id.

i. Thereis No Genuine Issue of Material Fact that the Dates of Substantial Completion
are January 16, 2008 and March 26, 2008

The Association’s argument regarding the substantial completion date of the Towers is the
following. First, NRS 11.2055 defines substantial completion date as the latest of three events: (1)
the date the final building inspection of the improvement is conducted, (2) the date the notice of
completion is issued for the improvement, or (3) the date the certificate of occupancy is issued for
the improvement. NRS 11.2055. Second, that the Builders provided only the Certificates of
Occupancy of the Towers in its Motion. Hence, the Association argues there must be a genuine issue

of material fact because “the Builders provide [sic] only one of the three dates in their Motion.”

1287551 4845-2358-4136.2 AA2243
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(Opp. Pg. 7, Ln. 16-17). Because the Association provides no guidance whatsoever as to exactly
which other possible two dates it believes creates a genuine issue of material fact, it is left to the
Builders to assume that the Association believes either the final building inspection dates and/or
Notice of Completion dates are at issue.

Ultimately, the Association’s argument on this point fails. The Association has provided no
evidence whatsoever to demonstrate that there is, in fact, another date other than those provided on
the Certificates of Occupancy that would impact the analysis under NRS 11.2055.

The fundamental premise in the Association’s argument is thus that there actually is another
document pursuant to NRS 11.2055 that would materially change the Court’s determination as to the
substantial completion dates for the Towers. NRS 11.2055 is written in the disjunctive: it is the latest
of the three events. That, however, does not imply that there actually are three events in every case.
In this case, no Notices of Completion were recorded. The Association fails to recognize that Notices
of Completion are optional documents that can be recorded but are not necessarily recorded in every
case. Critically, however, if one chooses to record a Notice of Completion, it must be filed in the
office of the county recorder of the county where the property is located. These points are articulated
in NRS 108.228:

NRS 108.228 Notice of completion: Recording; contents;
verification; delivery of copy to each prime contractor and potential
lien claimant; effect of failure to deliver copy to prime contractor or
lien claimant.

1. The owner may record a notice of completion after the completion
of the work of improvement.

2. The notice of completion must be recorded in the office of the
county recorder of the county where the property is located and must
set forth:

(a) The date of completion of the work of improvement.

(b) The owner’s name or owners’ names, as the case may be, the address
of the owner or addresses of the owners, as the case may be, and the nature
of the title, if any, of the person signing the notice.

(c) A description of the property sufficient for identification.

(d) The name of the prime contractor or names of the prime contractors, if
any.

3. The notice must be verified by the owner or by some other person on
the owner’s behalf. The notice need not be acknowledged to be recorded.

1287551 4845-2358-4136.2 AA2244
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4. Upon recording the notice pursuant to this section, the owner shall,
within 10 days after the notice is recorded, deliver a copy of the notice by
certified mail, to:

(a) Each prime contractor with whom the owner contracted for all or part
of the work of improvement.

(b) Each potential lien claimant who, before the notice was recorded
pursuant to this section, either submitted a request to the owner to receive
the notice or delivered a preliminary notice of right to lien pursuant to NRS
108.245.

5. The failure of the owner to deliver a copy of the notice of completion
in the time and manner provided in this section renders the notice of
completion ineffective with respect to each prime contractor and lien
claimant to whom a copy was required to be delivered pursuant to
subsection 4. NRS 108.228 (Emphasis Added).

Since the Towers are located in Clark County, all Notices of Completion would be found in
the public records in the Clark County Recorder’s Office, pursuant to NRS 108.228(2). Of note, the
Association provided no evidence whatsoever that it even attempted a basic search to determine if
such other records exist. Conversely, as is attested to in the Builders’ Affidavit, the Builders did a
thorough public record search® for the Towers in order to confirm if there were any Notices of
Completion for the Towers that would impact the substantial completion date analysis under NRS
11.2055. No Notices of Completion were recorded for construction of the Towers themselves. Had
they existed, Notices of Completion would have been recorded in the Clark County Recorder’s
Office pursuant to NRS 108.228(2). The Builders even searched the Clark County Building
Department records and made numerous calls there to make sure, but no Notices of Completion for
either of the Towers themselves were filed with that Department.

Similarly, there is no dispute that the final inspection dates of the Towers occurred before the
Certificate of Occupancy issuance dates. On the Certificates of Occupancy themselves, the building
final inspection dates are March 16, 2007 for Tower | and July 16, 2007 for Tower I, respectively.
(See Exhibit D from the Builders’ Motion). In addition, attached are the relevant pages from the

inspection history of the two Towers, clearly showing that all inspections occurred before the

1 The Clark County Recorder’s Office website is http://www.clarkcountynv.gov/recorder/Pages/default.aspx. The
Recorder’s Office provides an online search feature for recorded documents.

7
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Certificates of Occupancy were issued. (See Exhibit “F”, Building Department Inspection History
for Tower I; See also, Exhibit “G”, Building Department Inspection History for Tower I1).

The Association merely speculates as to the existence of a potential dispute regarding the
dates of substantial completion of the Towers. Speculation alone is insufficient to overcome
summary judgment. The Association, in opposing the Builders’ Motion, must go beyond the
assertions and allegations of the pleadings and set forth specific facts by producing competent
evidence that shows a genuine issue for trial. Celotex Corp. v. Catrett, 477 U.S. 317 at 324 (1986).

Here, the Builders have provided evidence illustrating that the dates of substantial completion
are not a genuine issue of material fact. The Builders met their burden by showing the substantial
completion dates by producing the Certificates of Occupancy, which not only show the dates they
were issued, but also the final building inspection dates. (See Exhibits “C” and “D” of the Builders’
Motion). There are no Notices of Completion for the Towers, which is why they were not included
in the Builders’ Motion. Alternatively, the Association did not offer any evidence whatsoever to
rebut the Builders’ position.

Besides, even assuming the Certificates of Occupancy did not show the actual substantial
completion dates for the Towers, the dates of substantial completion would have to have occurred
within the six-year period immediately preceding the date when the Association’s Chapter 40 Notice
was served. The Association would have to show, therefore, that the substantial completion dates
were after February 24, 2010, six years prior to the date of the initial Chapter 40 Notice, in order to
save its construction defect claims.

ii. Whether the Association’s Claims Accrued Before or After Enactment of AB 125
Does Not Save the Association’s Claims, so this Fact is Not Material to the Dispute

In its Opposition, the Association argues that there is a material issue of genuine fact based
on “whether the HOA’s claim accrued before AB 125’s enactment.” (Opp. Pg. 7). This assertion is
problematic for two key reasons. First, it is disingenuous—the Association has admitted in its own

Opposition on the very next page that “...the HOA’s window claims accrued in 2013 for purposes of
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AB 125’s grace period” (Opp. Pg. 8, Ln. 18-19). Apparently, the Association does not sincerely
believe there is an issue of fact on this point.

Second, this is not a material issue of fact because it would have no bearing whatsoever on
whether the Association can prevail over summary judgment. Only disputes over facts that might
affect the outcome of the suit under the governing law will properly preclude the entry of summary
judgment. Wood, 121 Nev. At 731. There are only two possibilities: the accrual date either fell before
AB 125’s enactment, or it fell on or after AB 125°s enactment. If it fell before AB 125°s enactment,
then the same analysis in the Builders’ Motion for Summary Judgment Pursuant to NRS 11.202(1)
would apply. That is, the Association’s claims are time-barred because it failed to commence an
action within the time allowed. If, however, the accrual date fell after AB 125°s enactment, then the
Association would not receive the benefit of the one-year grace period. AB 125, Sec, 21(6). The
AB 125 one-year grace period only applies if the action accrued before the effective date of the act.
Id. The Association’s attempt to overcome summary judgment based on the accrual date should be
denied.

B. The Association Did Not Timely Commence Its Construction Defect Claims

i. The Association Did Not Commence Its Action on February 24, 2016 Because
“Commencement” of an Action Under AB 125 Section 21(6) Requires the Filing of

a Complaint

In its Opposition, the Association argues that its construction defect action was “commenced”
within AB 125’s one-year grace period because it served its NRS 40.645 Notice on February 24,
2016 (Opp. Pg. 8). However, the Association’s proposed application of NRS 40.695(1) to the AB
125, Sec. 21(6) one-year grace period is problematic because it relies on the faulty premise that
“commencement” of an action in the context of an NRS 40.600 lawsuit means serving notice
pursuant to NRS 40.645. The clear reading of NRS 40.645(1)(a), NRS 40.645(4), and NRCP 3 make
clear that “commencement” of an action requires the filing of a complaint.

As a starting point in this analysis, the one-year grace period found in AB 125 Section 21(6)

provides, in pertinent part:

Iy
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The provisions of subsection 5 do not limit an action: (a) that accrued before
the effective date, and (b) was commenced within 1 year after the effective
date of this act...

AB 125 Section 21(6) (Emphasis added).

Next, NRS 40.645(1)(a) delineates between giving written notice and commencing an action.
It requires that the notice must be given before the action is commenced—hence making a clear
distinction between commencement of an action with notice of an action:
[B]efore a claimant commences an action or amends a complaint to add a
cause of action for a constructional defect case against a contractor,

subcontractor, supplier or design professional, the claimant:
(a) Must give written notice. NRS 40.645(1)(a)

This meaningful, explicit distinction is additionally made in NRS 40.645(5), which provides,
in pertinent part, that “Notice is not required pursuant to this section before commencing an
action...” (Emphasis added). NRS 40.645 clearly delineates two separate and distinct steps: “notice”
must come before “commencing an action.” This interpretation is consistent with NRCP 3. An action
is “commenced” when the complaint is filed. See Volpert v. Papagna, 85 Nev. 437, 440, 456 P.2d
848, 850 (1969) (citing NRCP 3) (“A civil action is commenced by filing a complaint with the
court™).

Returning to the plain language of AB 125 Section 21(6), it is clearly indicated that an
“action” must be “commenced” within the one-year grace period. Combined with a plain reading
of NRS 40.645 and NRCP 3, the explicit distinction between notice and commencement must require
that commencement cannot be satisfied by serving a Chapter 40 Notice. If the Chapter 40 Notice
could itself “commence” an action, then it would make the entire reading of NRS 40.645(a)(a)
superfluous in drawing the distinction in the first place.

To draw any other conclusion would be faulty statutory interpretation. When interpreting a
statutory provision, Nevada Courts look first to the plain language of the statute. See, Clay v. Eighth
Jud. Dist. Ct., 129 Nev. Adv. Op. 48, 305 P.3d 898 902 (2013) (citing Bigpound v. State, 2780 P.3d

1244, 1248 (2012). Nevada Courts avoid statutory interpretation that renders language meaningless

10

1287551 4845-2358-4136.2 AA2248




© 00 ~N oo o B~ O w N

T N N N N N N N N e N e N T e T i o i =
N~ o O @O N kP O © 0o N o o b~ W N Bk o

28

BREMER WHYTE BROWN &
O'MEARA LLP
1160 N. Town Center Drive
Suite 250
Las Vegas, NV 89144
(702) 258-6665

or superfluous, if the statute’s language is clear and unambiguous, Nevada Courts will enforce the
statute as written.

Arguing that Chapter 40 Notice commences an action would also be in direct contradiction
to the tolling provisions of NRS 40.695. These tolling provisions apply specifically to toll the period
for which a claim for constructional defect can be brought after serving the Chapter 40 Notice. If
commencement of the action was itself satisfied by the Chapter 40 Notice, then there would be no
reason for tolling—the action’s effective commencement date would simply be the date of the
Chapter 40 Notice.

ii. The Association’s Chapter 40 Notice Did Not Toll the Association’s Claims Because
the Safe Harbor Provision of AB 125 is Not a Statute Susceptible to Tolling Under
the Plain Language of NRS 40.695(1).

Since the Association did not commence its action with its February 24, 2016 Chapter 40
Notice, the next question is whether NRS 40.695(1) applied to toll the statute of repose for the
Association’s constructional defect claims despite the fact that service of the Association’s Chapter
40 Notice fell outside of the six-year statute of repose period. This analysis is in rebuttal to the
following assertion made in the Association’s Opposition: “Because the HOA’s window claims
accrued in 2013 for purposes of AB 125’s grace period, and the HOA timely served its initial Chapter
40 Notice within the one-year grace period, NRS 40.695 tolled the statute of repose during the pre-
litigation proceedings.” (Opp. Pg. 8).

In analyzing this issue, it is first necessary to consider the distinction between the six-year
statute of repose provided under AB 125 and the one-year safe harbor (also referred to as a “grace
period”) provision under AB 125. AB 125 was enacted on February 24, 2015 by the Nevada
legislature and reduced the statute of repose to six years for all actions for constructional defect
claims. In addition, AB 125 also provided a distinct “grace period” of one year to protect claimants
who might be barred from asserting their claims as a result of AB 125’s retroactive application.

Understanding the clear delineation between the six-year statute of repose period and the
one-year grace period is critical in assessing the applicability of the tolling provision in this case. If

the Association had served its Chapter 40 Notice during the six-year period of the substantial
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completion date (i.e. within the six-year statute of repose period), then the analysis is different than
in the present case where the Association instead served its Chapter 40 Notice after this six-year
period but within the one-year grace period.

The fundamental issue is therefore whether the service of a Chapter 40 Notice operates to
toll the time frame for filing a claim if the Chapter 40 Notice falls within AB 125’s one-year grace
period, but not within the statute of repose period. Stated more generally, the issue can be framed as
whether the safe harbor provision of AB 125 is a provision susceptible to tolling. Based on the
foregoing analysis, it is clear that the Association is misguided in conflating tolling of the statute of
repose period with tolling of AB 125’s one-Yyear grace period: the first can be tolled, but not the
latter.

iii. NRS 40.695 Does Not Apply to Toll the AB 125 One-Year Grace Period Because
the Grace Period is Not a Statute.

The plain language of NRS 40.695 exclusively applies to “...statutes of limitation or repose
applicable to a claim based on a constructional defect.” Thus, the parameters are clear that NRS
40.695 only applies to toll statutes of limitation or repose.

The second question is therefore whether AB 125°s grace period is a “statute.” The Meriam-
Webster Dictionary defines “statute”? as “a law enacted by the legislative branch of government.” A
“bill”® in this context is defined as “a draft of a law presented to a legislature for enactment.” A
“statute” and a “bill” are two different things. A statute is not a bill and a bill is not a statute.

The Court must begin its inquiry with the statute’s plain language. Arguello v. Sunset Station,
Inc., 252 P.3d 206, 209 (2011). The Court may not look beyond the statute’s language if it is clear
and unambiguous on its face. See Washoe Med. Ctr. v. Second Jud. Dist. Ct., 122 Nev. 1298, 1302,
148 P.3d 790, 792-793 (2006). In circumstances where the statute’s language is plain, there is no
room for constructive gymnastics, and the court is not permitted to search for meaning beyond the

statute itself. See Pro-Max Corp. v. Feenstra, 117 Nev. 90, 95, 16 P.3d 1074, 1078 (2001).

2 https://www.meriam-webster.com/dictionary.com/statute

3 https://merriam-webster.com/dictionary.com/bill
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As stated above NRS 40.695(1) cannot possibly be any clearer and more unambiguous—it
specifically applies to “statutes.” AB 125 Section 21(6) is a provision contained in a Nevada
Assembly Bill. Significantly, it was not memorialized in NRS 11.202 or any of the other statutes
amended by AB 125. The Association has provided no authority to support the proposition that a
tolling statute can operate to toll language in an Assembly Bill. The one-year grace period provided
claimants protection due to AB 125’s retroactive change of the six-year repose period; it was not,
however, built into the statute itself. Based on its plain language, NRS 40.695(1) does not operate to
toll a provision in the Nevada Assembly Bill. Therefore, this Court should reject the Association’s
assumption that the grace period provided found in AB 125 Section 21(6) can be tolled by NRS
40.695.

If this Honorable Court agrees that AB 125 Section 21(6) is not a “statute” within the meaning
of NRS 40.695(1) and therefore not susceptible to tolling, it must also find that the Association’s
action is time-barred. There is no genuine dispute as to the following facts: (1) the dates of substantial
completion were January 16, 2008 and March 26, 2008; (2) the Association’s Chapter 40 Notice was
served on February 24, 2016 (more than six years after Substantial Completion); and (3) the
Association’s Counterclaim was filed on March 1, 2017 (also more than six years after Substantial
Completion). The six-year statute of repose period for this case, based on the later March 26, 2008
substantial completion date, ended on March 25, 2014. Thus, the Association’s Chapter 40 Notice
never fell within the six-year statute of repose period but rather, outside of that period. As a result,
there was nothing that could have been tolled by this point. Had the Association properly served its
Chapter 40 Notice during the six-year repose period, then NRS 40.695 would have operated to toll
that time period. Since it did not, the repose period was never tolled, and the Association’s action for
constructional defects was untimely. Consequently, the Builders are entitled to summary judgment
pursuant to NRS 11.202(1).

Iy
Iy
Iy

Iy
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iv. Recent Cases Support the Builders’ Position that NRS 40.695 Does Not Toll the One-
Year Grace Period in AB 125 Section 21(6).

In its Opposition, the Association cites the Lopez and Sky Las Vegas (“Sky ) Courts’ analyses
to “persuasively resolve the same factual and legal scenario that exists in this action.” (Opp. Pg. 12).
However, these cases serve only to bolster the Builders’ position that NRS 40.695 does not toll the
one-year grace period and that the Association’s defect claims are untimely. Furthermore, analysis
of the following cases completely refutes the Association’s position: (1) Foster v. Greystone LLC;
(2) Dykema v. Del Webb Cmtys., Inc.; (2) and (3) Byrne vs. Sunridge Builders Inc. and Lands West
Builders Inc.

a. Lopezv. US Home Corp.

The Association first cites Lopez v. US Home Corp to justify its position that NRS 40.695
applies to “toll the applicable statute of repose in a defect action brought during AB 125’s one-year
grace period.” (Opp. Pg. 10, Ln. 18 to Pg. 11, Ln. 13). The facts of the present case are different
than in Lopez. In Lopez, the Chapter 40 Notice was served prior to the one-year safe harbor, not
during. (Opp. Pg. 11, Ln. 9-10). Therefore, the issue of whether Chapter 40 Notice tolls the one-
year safe harbor provision, as the Association suggests it does, was not raised in Lopez and thus was
not specifically addressed. Moreover, in Lopez, the Court was analyzing the 2003 version of NRS
40.695. (Opp. Pg. 11, Ln. 4-5). This version did not include the new maximum tolling of one year
as is now provided for in NRS 40.695(1)(a). Had the post-AB 125 version of NRS 40.695 been
analyzed by Judge Navarro, she would probably have held that the Plaintiffs’ claims were time-
barred since the complaint was filed nearly two years after service of the Chapter 40 Notice.

b. Sky Las Vegas Condominiums, Inc.

The Association cites the Order from this Honorable Court from the Sky Las Vegas
Condominiums, Inc. case. (See Opp., Exh., 2). In Sky this Court held that service of the Chapter 40
Notice operated to toll the applicable statute of repose period until 30 days after the NRS 40.680
mediation was concluded, even though the six-year statute of repose period had already expired. In

Sky, service of the Chapter 40 Notice was made on February 23, 2015.
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A review of the underlying moving papers for Sky, reveals the argument was never made that
Chapter 40 Notice does not toll the six-year statute of repose period on claims which would have
already been time-barred by AB 125’s retroactive application. Because this particular argument was
not raised in the moving papers, that issue was not addressed in the Sky Order that the Association
attached as an exhibit to its Opposition. (See Exhibit “H”, Sky Motion for Summary Judgment re:
Statute of Repose Moving Papers; See also, Opp., Exh. 2).

The Association uses the Sky holding to suggest that this Court has ruled that because Chapter
40 Notice was served during the one-year safe harbor, that the statute of repose was “automatically
tolled.” (Opp. Pg. 12, Ln. 6-8). This is a fallacious and self-serving interpretation of this Court’s
holding in Sky. In Sky, this Court disagreed with the position that the one-year grace period can by
itself toll the six-year statute of repose. In truth, this Court stated that “there is nothing stated in
Section 21(6) to suggest it tolls the new statute of repose period.” (Opp., Exh. 2., Pg. 5, Par. 14).
This Court’s ruling in Sky is consistent with the Builders’ position that the one-year safe harbor is
not inherently capable of tolling.

This Court’s ultimate ruling in Sky also supports the Builders” Motion Even though the HOA
in Sky filed its complaint a mere two weeks after expiration of the 30-day window, this Court ruled
the filing was late. In that case, the Sky HOA served its defect Notice on February 23, 2016, one day
before the safe harbor period expired. The Sky HOA’s claim was tolled until 30 days after mediation.
The mediation occurred on June 16, 2016. The statute was tolled another 30 days, or until July 16,
2016. The Sky HOA had up until that date to file a lawsuit, but instead filed it on August 2, 2016,
just over two weeks later. This Court’s Order stated that even though the Sky HOA was “given the
benefit of not only the one-year safe harbor provision, but also the period of time tolled to allow the
NRS Chapter 40 pre-litigation process to proceed,” the Sky HOA still filed its lawsuit late and its
action was therefore time-barred. (Opp., Exh. 2., Pg. 5, Par. 14). This Court gave the Sky HOA the
benefit of the doubt, but because its filing was two weeks late, this Court granted the Motion for
Summary Judgment.

Iy
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The Association’s actions in the present case are far more egregious. Whereas the complaint
was filed a mere two weeks late in Sky, the Association here filed its Counterclaim over four months
after the 30-day post-mediation period. Even assuming the Association is entitled to the benefit of
the 30-day post-mediation tolling, which it is not, the Association still filed its action late. The
Association filed its action nearly four months after expiration of the supposed tolling period,
compared to the mere two weeks in Sky. Based upon the Sky holding alone, the Association’s action
is untimely, and the Builders are entitled to Summary Judgment.

c. Foster etal.v. Greystone LLC, et al.

The most analogous case, factually and in terms of the arguments raised, is Foster v.
Greystone. Significantly, this Honorable Court ruled that NRS 40.695(1) does not toll the six-year
statute of repose on (claims such as the Association’s in this case) that were already time-barred by
AB 125’s retroactive application. On September 26, 2016, this Court issued a Findings of Fact and
Conclusions of Law in response to a Motion to Dismiss a group of homeowners who had served
NRS Chapter 40 Notices after the six-year statute of repose, but during the one-year grace period. In
this Court’s Findings of Fact and Conclusions of Law, this Court held that:

17. Here, Defendants move this Court to dismiss the claims
asserted by Plaintiffs “newly-named” within the First Amended Complaint
that was filed March 18, 2016. Plaintiffs oppose, arguing the six-year
statute of repose was tolled during the pre-litigation process as set
forth in NRS 40.695. In this Court’s view, Plaintiffs’ position is correct
with respect to those constructional defect claims to those residences
substantially completed within six (6) years of their serving the NRS
40.645 notice upon Defendants. That is, NRS 40.695(1) specifically
provides the period of limitations on those claims falling within the six-
year time frame is tolled. However, concerning claims arising from
deficiencies within those homes substantially completed more than six
(6) years before February 18, 2015, the owners of those residences did
not enjoy NRS 40.695’s tolling effect, but were accorded a grace period
of another year after AB 125’s enactment in which to file their causes
of action. In other words, NRS 40.695(1) does not toll the six-year
statute of repose on those claims which already would have been time-
barred by AB 125’s retroactive application. Hence, Defendants’ motion
seeking dismissal of claims of “newly-named” Plaintiffs within the First
Amended Complaint is granted in part, denied in part. The claims of those
Plaintiffs whose homes were substantially completed prior to
February 18, 2009 are time-barred, but those arising from constructional

16
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defects in residences substantially completed after February 18, 2009 are
not.

(Exhibit “1”, Pg. 15, Ln.19 — Pg. 16, Ln. 9 - Findings of Fact, Conclusions of Law and Order dated
September 26, 2016 filed in Foster et al. v. Greystone Nevada, LLC et al., Eighth Judicial District
Case No. A-15-728093-D) (Emphasis Added).*

This Court’s analysis of the application of NRS 40.695(1) to the one-year grace period is
consistent with that of the Builders in this case. Simply stated, in order to toll the six-year statute of
repose, the Chapter 40 Notice must be served within six years of substantial completion (the repose
period).

d. Dykema v. Del Webb Cmtys., Inc., 385 P.3d 977, 980 (Nev. 2016)

This Honorable Court’s ruling in Foster et al. v. Greystone Nevada, LLC is also consistent
with the Nevada Supreme Court’s holding in Dykema v. Del Webb Cmtys., Inc.:

«“...[Blecause [plaintiffs] served their Chapter 40 notices within the ten-
year repose period, it was tolled for one year and [plaintiffs’] February 27,
2015, complaint against [developer] was timely filed.” Dykema v. Del Webb
Cmtys., Inc., 385 P.3d 977, 980 (Nev. 2016) (emphasis added).

This Nevada Supreme Court holding helps to once again clarify the distinction between
tolling during the statute of repose period and of the AB 125 one-year grace period. While the
Dykema case was litigated before AB 125, it is nevertheless clear that the Nevada Supreme Court
specifically confined the applicability of tolling to the “repose period.” The analog in this case would
be that the Association could have tolled the six-year repose period if it had served its Chapter 40
Notice during this repose period, but not during the separate, subsequent grace-period.

e. Byrne vs. Sunridge Builders Inc., et al.

In the recent case of Janette Byrne vs. Sunridge Builders Inc. et al., Case No. A-16-742143-
D, the Honorable Richard F. Scotti entered an Order granting summary judgment based on a similar

set of facts as those in this case. In Byrne, substantial completion of the subject residence was

4 The Court’s Order dismissing the newly-named Plaintiffs was reversed upon reconsideration based on the fact that the
NRS 40.645 Notice was served prior to the enactment of AB 125. Here, Plaintiff’s Notice was served after the enactment

of AB 125, so Court’s analysis applies.
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achieved on May 26, 2009. The Byrne claimant presented her Chapter 40 Notice on December 2,
2015, during the one-year grace period. She later commenced her action by filing her Complaint on
August 22, 2016.

In Byrne, the defendants raised substantively the same arguments as are raised in this case by
the Builders, with the key position being that service of the Chapter 40 Notice during the safe-harbor
period could not operate to toll the statute of repose period because the six-year repose period had
already expired.

The Honorable Richard Scotti, relying upon the Supreme Court’s Dykema holding, wrote a
concise, clear opinion granting summary judgment for the defendants, stating, in part, as follows:

In 2015 the Nevada Legislature by AB 125 reduced the statue of
repose from then (10), eight (8), and six (6) years, for known, latent, and
patent deficiencies, to six (6) years of all actions for damages. The six (6)
year period begins to run from the date of substantial completion of a work
of improvement.

The legislative history of AB 125 expresses in the actual bill, § 21,
sub. 5, (although not in the statue itself), mandates that the new six (6),
year statute of repose be applied retroactively. The Nevada Legislature
provided a grace period of one year to protect claimants who would
otherwise lose their rights by retroactive application.

As explained below, Plaintiff in this action failed to commence her
action within this grace period. Accordingly, her claims are barred.

Contractors achieved substantial completion on May 26, 2009.
Under the most lenient statue of repose of NRS 11.203(1) (ten years),
claimant would have been required to file her Complaint by May 26, 2019.
But AB 126 reduced that time period to six years: in this case meaning
May 26, 2015. Claimant filed her Complaint on August 22, 2016 —
thirteen months after the expiration of the six-year period.

The retroactive application would have had the effect of barring
claimant’s claim. The so-called “grace period” gave claimant more time
to avoid this harsh result. The “grace period” built into the statue reads,
in pertinent part, as follows: “The provisions of subsection 5 do not limit
an action: (a) that accrued before the effective date and was commenced
within 1 year after the effective date of this act.” AB 125, Sec. 21,
Subsection 6. The effective date of AB 125 was February 24, 2015. This
means that if a claimant’s action accrued before February 24, 2015, and
would have been otherwise limited, then the claimant could still bring an
action if commenced by February 24, 2016. Claimant failed to meet this
deadline.
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AB 125 curtailed the statute of repose such that claimant here was
required to file her Complaint much earlier than May 26,2020. Again,
pursuant to AB 125, any action that accrued prior to the effective date of
AB 125 (February 24,2015) was not limited by the reduced statutory period
provided the claimant filed its Complaint within one-year after the effective
date (February 24,2016). It is undisputed that claimant's claim accrued
before the effective date of the statute. It is also undisputed that claimant
failed to file her Complaint within one year of the effective date of the
statute. Thus, claimant's claim was late and is barred by the new six-year
statute of repose.

Even if the tolling provision were to be considered after the new
statute of repose was applied to claimant's claim, the claim would still be
barred. As said, the six year statute of repose applied to claimant's claim
accruing on May 26,2009, would have given a deadline of May 26,2015. In
this case, the tolling provision does not apply because the new six-year
statute of repose would have expired before the tolling could start. Any
tolling could not start until the claimant presented her notice of construction
defect. Claimant presented her notice of construction defects on
December 2, 2015. By this date the deadline for claimant to file her
Complaint had already expired - so there was nothing to toll!

The Court's interpretation of the tolling provision is consistent with
Dykema v. Del Webb Communities, Inc., 132 Nev. Adv. Op 82, 385
P.3d977,980-81 (2016). In that case, the Nevada Supreme Court held:
"[B]ecause Dykema and Turner served their Chapter 40 notices within the
ten-year repose period, it was tolled for one year and Dykema's and Turner's
February 27,2015, Complaint against Del Webb was timely filed." The
Nevada Supreme Court recognized that the one-year tolling only
applied if the notice of claim was presented within (i.e. before) the
expiration of the statute of repose. Applied here, Dykema means that a
claimant receives no tolling if the applicable statute of repose expires
before the notice of construction defect is presented.

(See Exhibit “J”, Pg. 2, Ln. 10 — Pg. 4, Ln. 13, Nunc Pro Tunc Order Granting Lands West Builders,
Inc’s, Joining Parties’, and Sunridge Builders, Inc.’s Joint Motion for Summary Judgment Pursuant
to NRS 11.202(1) dated December 14, 2017 filed in Byrne vs. Sunridge Builders Inc., et al., Case
No. A-16-742143-D) (Emphasis Added).

In the present case, substantial completion of the Towers occurred January 16, 2008 and
March 26, 2008. This means the repose period for the Towers would have ended January 16, 2014

and March 26, 2014, respectively. The Association’s NRS 40.645 Notice was served on February
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24, 2016, more than six years after substantial completion. Based upon the findings and analysis in
Foster, Byrne and Dykema, the Association does not get the benefit of tolling here. Even if it did get
the benefit of tolling, then, like in Sky, the Association is still late, and by several months.

Based on the foregoing, the Builders are entitled to summary judgment.

C. The Association Did Not Timely Commence its Claim Pursuant to NRS 40.695(1).

Even assuming that the statute of repose applicable to the Association’s claim were tolled by
serving its February 24, 2016 Chapter 40 Notice, the Association only had until 30 days after the
NRS 40.680 mediation—which took place on September 26, 2016—to file its claim (pursuant to
NRS 40.695(1)). Because the HOA did not file its claim in the 30-day window ending on October
26, 2016, but rather did so on March 1, 2017, the Association’s claim is time-barred.

NRS 40.695(1) provides the following:

1. Except as otherwise provided in subsections 2 and 3, statutes of limitation
or repose applicable to a claim based on a constructional defect governed by
NRS 40.600 to 40.695, inclusive, are tolled from the time notice of the claim
is given, until the earlier of:

(@) One year after notice of the claim is given; or

(b) Thirty days after mediation is concluded or waived in writing
pursuant to NRS 40.680. (Emphasis Added)

Here, the Chapter 40 Notice was served on February 24, 2016. The NRS 40.680 Mediation—
as the Association itself has stated in its Opposition—occurred on September 26, 2016. (Opp., Pg.
8, Ln. 23-24). Thus, by application of NRS 40.695(1), the Association had until the earlier of either
(1) 30 days after September 26, 2016, i.e., October 26, 2016, or (2) one year from February 24, 2016,
i.e. February 24, 2017, to file its lawsuit for construction defects. Based on the statute, the earlier
date of October 26, 2016 would apply.

The Association had up to and including October 26, 2016 in which to file its lawsuit. It did
not do so until March 1, 2017. The Association did not even file its lawsuit within the longer, 1-year
period. Even giving the Association the benefit of not only the one-year grace period but also the
benefit of tolling under NRS 40.695, it still delayed filing its lawsuit over four months than when it

was required to do so. As explained above, this Honorable Court ruled on this exact same issue in
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Sky. There, the statute of repose was deemed tolled, but the Association did not commence its lawsuit
until after that period expired.

Therefore, the Association’s claim for damages alleged in the March 1, 2017 claim for
construction defects is time-barred and summary judgment should be entered in favor of the Builders.

D. The Association’s Claims Do Not Relate Back to the Date of Filing of the Builders’
September 28, 2016 Complaint.

As was previously mentioned, even assuming that the Association were granted the full
benefit of NRS 40.695 tolling during the AB 125 grace period, the Association still failed to timely
file its lawsuit for constructional defects until after the tolling provision of NRS 40.695 had expired.
In order to address this clear untimeliness issue, the Association has pursued the following argument:
(1) the Association’s March 1, 2017 Counterclaim for constructional defects was a “compulsory”
counterclaim, and (2) because it was a “compulsory” counterclaim, the effective date of its filing
should relate back in time to the Builders’ September 28, 2016 Complaint, thus rendering it a timely
filing. (Opp., Pg. 12-13).

Each of these two assertions, however, are not legally justified. First, the March 1, 2017
counterclaim was not compulsory because it asserts an affirmative action for relief that is completely
separate and beyond the scope of the Builders’ September 28, 2016 Complaint for Declaratory
Relief. Second, even assuming that the March 1, 2017 Counterclaim were compulsory, the relation-
back doctrine is inapplicable in providing for a timely filing of September 28, 2016.

i. The Association’s Claims are Not Compulsory Counterclaims Because (1) the
Builders’ Complaint is a Declaratory Judgment Action _and Thus a Nevada
Exception Applies; and (2) the Two Actions Do Not Meet Nevada’s Logical
Relationship Test

Under NRCP 13(a), a claim is compulsory if it arises out of the transaction or occurrence set
out in the plaintiff’s complaint. NRCP 13(a); See also, Mendenhall v. Tassinari, 133 Nev., Adv. Op.
78, 403 P.3d 364, 370 (2017). “The definition of transaction or occurrence does not require an
identity of factual backgrounds.” Id. Rather, “the relevant consideration is whether the pertinent facts
of the different claims are so logically related that issues of judicial economy and fairness mandate

that all issues be tried in one suit.” Id. at 370-371 (internal citations omitted). The Supreme Court of
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Nevada recognized “that in the most common test, courts have held that the requirement of ‘same
transaction or occurrence’ is met when there is a logical relationship between the counterclaim and
the main claim.” Id. at 371 (internal quotation marks omitted).

a. Per Nevada Case Law, Counterclaims to Actions Seeking Declaratory Relief are
Presumptively Permissive

The Nevada Supreme Court has already ruled on the issue of whether Counterclaims to
Declaratory Relief Actions are compulsory. With a resounding no, the Court concluded that like the
majority of courts that have addressed the claim-preclusive effect of declaratory judgments... we
hold that claim preclusion does not apply where the original action sought only declaratory relief.
Boca Park Martketplace Syndications Grp. v. HIGCO, Inc., 407 P.3d 761, 764 (2017) (internal
citations omitted). In carving out an exception to the claim-preclusion doctrine for declaratory-only
relief actions, the Court voiced the following:

“Ordinarily, claim preclusion bars a second suit seeking to vindicate claims
that were or could have been asserted in the first suit. But the claim-
preclusion doctrine makes an exception for declaratory judgment actions,
which are designed to give parties an efficient way to obtain a judicial
declaration of their legal rights before positions become entrenched and
irreversible damage to relationships occurs. While a party may join claims
for declaratory relief and damages in a single suit, the law does not require
it.” Id. at 762.

Because the Builders’ September 28, 2016 Complaint was a Declaratory Relief Action, the
Builders contend that the Association’s Counterclaim was not compulsory under Nevada law. (See
Exhibit “K”, the Builders’ Complaint).

b. The Builders’ Declaratory Relief Action and the Association’s Construction
Defect Action Do Not Meet the Logical Relationship Test

Because NRCP 13(a) is identical to FRCP 13(a), it is informative to turn to Federal authority
for further guidance in determining the parameters of a compulsory counterclaim. The Ninth Circuit
adopted the “logical relationship test” for determining whether a counterclaim is compulsory. The
test states:

A logical relationship exists when the counterclaim arises from the same
aggregate set of operative facts as the initial claim, in that same operative facts
serve as the basis of both claims or the aggregate core of facts upon which the
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claim rests activates additional legal rights otherwise dormant in the
defendant. “In re Pegasus Gold Corp., 394 F.3d 1189, 1196 (9th Cir. 2005)
(quoting In re Pinkstaff, 974 F.2d 113, 115 (9th Cir. 1992) (internal citations
omitted).

The operative question is therefore “whether the essential facts of the various claims are so logically
connected that considerations of judicial economy and fairness dictate that all the issues be resolved
in one lawsuit.” Pochiro v. Prudential Ins. Co. of America, 827 F.2d 1246, 1249 (9th Cir. 1987).
Thus, courts must determine whether there is a substantial overlap between the facts necessary to the
claim and counterclaim. Id. at 1251.

In its Opposition, the Association states the following: “...the HOA’s counterclaims are
compulsory because they arise out of the same transaction and occurrence that is the subject matter
of the Builders’ Complaint—the defect allegations contained in the HOA’s Chapter 40 Notice.”
(Opp. Pg. 13). Rather than explaining how the Association’s counterclaims arise out of the same
transaction and occurrence, the Association instead relies on circular logic, stating the following a
few lines later: “The HOA’s counterclaims are compulsory because they arise out of the same
transaction and occurrence that is the subject matter of the Builders” Complaint.” (Opp. Pg. 13).

The Association’s cursory and circular analysis does not justify its position that its March 1,
2017 Counterclaim was compulsory. Even a basic analysis of each of the two pleadings, along with
relevant analysis of Nevada case authority, clearly shows that it is improper and overly-broad to
consider the Association’s Counterclaim “compulsory.”

The Builders’ September 28, 2016 Complaint was a Declaratory Relief action. The heart of
the Complaint aimed to attack the sufficiency of the Association’s Chapter 40 Notice, as well as seek
the Court’s determination as to the rights and obligations of the parties given the presence of the
settlement agreement from the prior litigation, the Eighth District Court Case No. A-09-598902-D.
(See Exhibit “K”, the Builders’ Complaint). The Complaint did not deal with the substantive issues
contained in the Association’s Counterclaim for construction defects. The factual basis behind the
Association’s construction defect Counterclaims are substantively and temporally distinct from those

centered at the Builders’ Complaint. Whereas the factual analysis needed to be undertaken to decide
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the issues in the Builders” Complaint revolve around whether the Association’s February 24, 2016
Chapter 40 Notice was sufficient and what the current legal relationship status is between the
Association and the Builders given the presence of a prior settlement agreement, the Association’s
Counterclaim requires analysis into the decisions and workmanship that went into the design and
construction of the Towers that occurred more than 12 years ago.

There are little, if any, related facts between the Builders’ Complaint and the Association’s
Counterclaim that would make them so logically and factually intertwined to require them to be tried
in one suit. Indeed, erroneously recognizing the Association’s Counterclaim as compulsory would
frustrate judicial economy and fairness by addressing the merits of alleged underlying constructional
defects, which are completely attenuated from the Builders’ declaratory relief claims. It is for this
reason that the Association’s argument on this point should be denied. Furthermore, since the March
1, 2017 claims were not compulsory, the Association’s subsequent argument regarding the relation-
back doctrine is inapplicable, and hence the March 1, 2017 Counterclaim is time-barred.

ii. The Relation-Back Doctrine Does Not Apply to the Association’s Claims.

Assuming that the Court deems the Association’s March 1, 2017 Counterclaim as
compulsory, which it should not, the Association’s final step is to somehow convince the Court that
the “relation back™ doctrine would apply to toll the filing date, hence making the effective filing date
of the Association’s Counterclaim the same date of the Builders’ September 28, 2016 Complaint.
This is a huge leap.

The issue can be stated as follows: whether an initial action tolls the statute of repose for a
compulsory counterclaim seeking affirmative relief. Stated another way, the issue can be framed as
whether a compulsory counterclaim “relates back” to the opposing party’s initial complaint. The
relation-back doctrine does not apply to compulsory counterclaims under Nevada state law. Rather,
Nevada’s rules of civil procedure provide an avenue for amended pleadings to relate to that same
party’s original pleadings, not the opposing party’s initial complaint. NRCP 15(c). The
Association’s application of the “relation-back” doctrine is thus entirely inapplicable here.

Iy
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The most persuasive authority on this issue comes from the Nevada Supreme Court. In
Nevada State Bank v. Jamison Family Partnership, the Supreme Court of Nevada disagreed with
appellant’s claim that “the district court erred when it refused to toll the statute of limitations against
[appellant’s] compulsory counterclaims.” 106 Nev. 792, 797, 801 P.2d 1377, 1381 (1990). As a
matter of first impression, the court addressed “whether a plaintiff, by instituting an action before
the expiration of a statute of limitation, tolls the running of that statute against compulsory
counterclaims filed by the defendant after the statute has expired.” Id. In addressing this novel issue,
the court stated, “[w]hile statutes of limitations are intended to protect a defendant against the
evidentiary problems associated with defending a stale claim, these [deficiency judgment] statutes
are also enacted to promote repose by giving security and stability to human affairs.” Id. at 798, 801
P.2d at 1381 (quoting Wood v. Carpenter, 101 U.S. 135, 139 (1879)). Accordingly, in applying the
relevant deficiency judgment statutes to the case at hand, the court explained “it is questionable
whether stale claims and lost evidence represent the paramount concern addressed by a three-month
statute of limitation.” Id. at 798, 801 P.2d at 1382. “Since the statute also addresses viable concerns
other than stale evidence, it should be enforced.” Id. Notwithstanding this assertion, the Court
proceeded to recognize equity as another consideration. Id. Ultimately, the court affirmed the district
court’s determination “that a plaintiff, by instituting an action before the expiration of a statute
of limitation, does not toll the running of that statute against compulsory counterclaims filed
by the defendant after the statute has expired.” Id. at 798-99, 801 P.2d at 1382. (Emphasis added).

Importantly, the case has not been overturned. The Association stated in its Opposition that
“the Nevada Supreme Court made it clear that its ruling in Jamison was specific to the facts of that
case and not setting forth the general rule of law in Nevada.” (Opp. Pg. 13). However, this assertion
is not true. The Supreme Court did not base its holding to be conditional on the specific facts of that
case. While it is true that in Jamison the substantive claims involved issues of recoupment, and that
the Court found that the Defendant could still assert his claim as affirmative defense, that was not
given as any reason whatsoever for narrowly interpreting the Court’s holding.

Iy
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In fact, the policy concerns underlying the Jamison holding are relevant in this case: simply
put, the Association slept on its rights to pursue its claims. The Association states, by its own
admission, its claims had accrued in 2013—approximately 3-and-a-half years prior to filing its
lawsuit.> In addition, there was a prior litigation regarding constructional defect claims, which
included numerous window-related claims involving alleged water intrusion. The Association has
known about the alleged water intrusion issues involving windows, therefore, for over 10 years and
it was paid handsomely, to fix those issues. The Association had more than enough time to
commence its lawsuit for affirmative relief against the Builders, but simply did not.

The Association has not provided any controlling authority for the proposition that its
counterclaim should relate back to the Builders’ Complaint. The Association cites to some non-
binding federal cases that are factually dissimilar, for example, Yates v. Washoe County School
District and Bourne Valley Court Trust v. Wells Fargo Bank. (Opp. Pg. 12). However, it would be
a legal stretch for this Court to adopt the Federal authority as the guiding principle for Nevada, over
and above the Nevada Supreme Court’s holding in Jamison. It is for these reasons that the
Association’s argument on this basis should denied, and that summary judgment should be entered
in favor of the Builders.

V.

OPPOSITION TO ASSOCIATION’S CONDITIONAL COUNTER-MOTION TO EXTEND
THE TOLLING PERIOD TO MARCH 1, 2017

In the event the Court denies the Association’s request for its Counterclaim to relate back to
the date of the Builders” Complaint, the Association has also brought a Countermotion seeking to
extend tolling based on NRS 40.695(2). This section requires that “the claimant demonstrates to the
satisfaction of the court that good cause exists to toll the statutes of limitation and repose under this
section for a longer period.” NRS 40.695(2) (Emphasis Added).

Importantly, NRS 40.695(2) is an exception to the general tolling periods provided in this

®> The time between when the HOA in the Sky case discovered the defects and filed its lawsuit was
a mere 1-and-a-half years, which is 2 years shorter than in this case. (Opp., Exh. 2).

26

1287551 4845-2358-4136.2 AA2264




© 00 ~N oo o B~ O w N

T N N N N N N N N e N e N T e T i o i =
N~ o O @O N kP O © 0o N o o b~ W N Bk o

28

BREMER WHYTE BROWN &
O'MEARA LLP
1160 N. Town Center Drive
Suite 250
Las Vegas, NV 89144
(702) 258-6665

statute. The first two prongs of NRS 40.695 allow tolling to the earlier of either (1) 30 days after
mediation, or (2) one year following service of the Chapter 40 Notice. NRS 40.695(1). It should be
noted that while the relevant tolling provision in this case was 30 days after the September 26, 2016
mediation, the Association still failed to timely bring its lawsuit even if it was granted the longer
period of an entire year to serve its Chapter 40 Notice.

As argued previously, the Builders’ position is that NRS 40.695 never operated to provide
tolling in the first place since the Association’s Chapter 40 Notice fell after the six-year repose period
had expired. If NRS 40.695 tolling does not apply at all in this case, then the Association’s request
under NRS 40.695(2) is immaterial.

None of the four reasons the Association mentions in its Countermotion adequately show—
either individually or collectively—"good cause” for application of extended NRS 40.695(2) tolling.
Opp. Pgs. 14-15).

First, the Association states “the HOA has diligently prosecuted its construction defect
claims against the Builders.” Ironically, the fact that the Association is bringing this Countermotion
under NRS 40.695(2) due to its dilatory filing undercuts this assertion. That the Association
completed other steps of the litigation process has no bearing whatsoever as to whether there was
good cause specific to the filing of its March 1, 2017 Counterclaim. The Association was anything
but diligent—in fact, it delayed its filing for over four months beyond which NRS 40.695(1) allowed.
This Court has previously dismissed litigants’ claims despite exhibiting far less egregious conduct
than the Association did in this case. (See Sky Order, Opp., Exh. 2).

Second, the Association states “the Builders cannot claim surprise or prejudice from the
HOA'’s compulsory counterclaims because they have been on notice of these construction defect
claims since February 24, 2016.” Arguing what impact, the Association’s late filing had on the
Builders is a red-herring, as the focus of the good cause analysis is solely on the Association and the
basis for which it filed its claim late. The prejudice to the Builders is irrelevant for demonstrating
good cause to extend tolling pursuant to NRS 40.695(2).

Third, the Association states that “the HOA brought its compulsory counterclaims on March
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1, 2017—just (5) days after the one-year anniversary of the initial Chapter 40 Notice.” (Opp., Pg.
14, Ln. 20-21). This is problematic for several reasons. NRS 40.695(1) required that the Association
file its lawsuit within 30 days of the September 26, 2016 mediation, not the one-year time frame
from the Chapter 40 Notice. The one-year timeframe has absolutely no bearing here, so the fact that
the Association filed it “just” five days after that one-year time frame passed is irrelevant. (Opp.,
Pg. 14, Ln. 20-21). At some point, a line must be drawn to maintain any sense of fairness and
expectation with statutes of repose. The Association’s argument here does not establish good cause
at all, but is again, focused on the prejudice to the Builders, which is irrelevant to show good cause
under NRS 40.695(2).

Fourth, the Association attempts to argue good cause by blaming the Builders, stating: “the
Builders elected to raise this statute-of-repose issue nearly two-and-a-half years after filing suit.”
(Opp., Pg. 15, Ln. 22-23). This argument is essentially a complaint against the Builders’ litigation
strategy—which is entirely irrelevant and nonsensical given the focus here is on what good cause
the Association had to file its claims late. The Builders” Motion for Summary Judgment was timely.
The Builders already paid the Association for construction defect claims, including those relating to
allegedly leaking windows. Moreover, the Builders have likewise amounted considerable expenses
litigating this subsequent case, the Association’s “second-bite-at-the-apple.” The Association, on the
other hand, delayed its filing for months after the tolling deadline passed, hardly a “brief” period,
especially given that the Association does not even get any tolling benefit. (Opp. Pg. 15, Ln. 2-3).
The order in which the Builders’ chose to assert its Motions and the costs incurred by the parties
does not and should not have any bearing on the Court’s analysis of good cause for why the
Association untimely filed its claim. The Association even goes as far as to say that it would be
“inequitable and wasteful” to dismiss its claims, despite it being the one which filed its claims late.
(Opp. Pg. 15, Ln. 2-3).  Again, these arguments do not show, and are in fact contrary to
demonstrating, good cause for why the Association filed its claims late, which is perhaps the most
poignant reason to deny the Association’s request.
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Ultimately, nothing in the Association’s Countermotion even addresses “good cause” to
permit it to proceed on its untimely March 1, 2017 lawsuit. The reason is simple: there was no
excusable neglect, inadvertence, mistake, or anything else relevant to justify its dilatory filing of
claims which, by its own admissions, it had known about since 2013. It is for these reasons that the
Association’s Conditional Countermotion should be denied and judgment entered in favor of the
Builders for summary judgment pursuant to NRS 11.202(1).

V. CONCLUSION

The Nevada Legislature has carefully crafted specific statutes and legislation, including NRS
11.202 and AB 125, which lay out statute of repose periods in which actions must be commenced.
Here, it is undisputed that the Association failed to file its Counterclaim within the six-year statute
of repose period. Furthermore, the six-year statute of repose expired before the Association served
its Chapter 40 Notice. Thus, there can be no tolling. The Association failed to commence its action
within the six-year statute of repose or within the statutory grace period provided by AB 125. The
Association’s defect claims are permissive claims and do not satisfy Nevada’s logical relationship
test. Moreover, the “Relation-Back Doctrine” does not apply to the Association’s claims given the
Nevada Supreme Court’s ruling in Jamison.

The Association’s Countermotion should also be denied. The Association provides no case
law, legal analysis or any relevant facts supporting the position that there is good cause for its late
filing.

Based on the foregoing, the Association’s action for constructional defects set forth in its
March 1, 2017 Counterclaim is time-barred.
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Dated: March 15, 2019.

1287.551 4845-2358-4136.2

The Builders respectfully request that this Honorable Court enter an Order granting the

instant Motion for Summary Judgment in favor of the Builders.

BREMER WHYTE BROWN & O’MEARA LLP
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Peter C. Brown, Esq.
Nevada State Bar No. 5887
Jeffrey W. Saab, Esq.
Nevada State Bar No. 11261
Devin R. Gifford, Esq.
Nevada State Bar No. 14055
Attorneys for Plaintiffs/Counter-Defendants
LAURENT HALLIER, PANORAMA TOWERS I,
LLC, PANORAMA TOWERS | MEZZ, LLC, and M.J.
DEAN CONSTRUCTION, INC.

By:
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1445 American Pacific Drive, Suite 110 #293
Henderson, Nevada 89074

T: (702) 868-1115

F: (702) 868-1114

SCOTT WILLTAMS (California Bar #78588)
WILLIAMS & GUMBINER, LLP
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San Rafael, California 94901

T: (415) 755-1880

F: (415) 419-5469

Admitted Pro Hac Vice

WILLIAM L. COULTHARD, ESQ. (#3927)
MICHAEL J. GAYAN, ESQ. (#11125)
KEMP, JONES & COULTHARD, LLP
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F: (702) 385-6001
m.gayan(@kempjones.com

Counsel for Defendant Panorama Towers
Condominium Unit Owners’ Association
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Steven D. Grierson
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DISTRICT COURT

CLARK COUNTY, NEVADA

LAURENT HALLIER, an individual;
PANORAMA TOWERS I, LLC, a Nevada
limited liability company; PANORAMA
TOWERS I MEZZ, L1.C, a Nevada limited
liability company; and M.J. DEAN
CONSTRUCTION, INC., a Nevada corporation,

Plaintiffs,
Vs.

PANORAMA TOWERS CONDOMINIUM
UNIT OWNERS’* ASSOCIATION, a Nevada
non-profit corporation,

Defendant.

Case No.: A-16-744146-D
Dept. No.: XXI1

Defendant’s Reply in Support of
Conditional Countermotion for Relief
Pursuant fo NRS 40.695(2)

Hearing Date: March 26, 2019
Hearing Time: 8:30 am.
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PANORAMA TOWERS CONDOMINIUM
UNIT OWNERS” ASSOCIATION, a Nevada
non-profit corporation, and Does 1 through
1000,

Counterclaimants,

Vs,

LAURENT HALIIER, an individual;
PANORAMA TOWERS I, LLC, a Nevada
limited liability company; PANORAMA
TOWERS I MEZZ, L.LL.C, a Nevada limited
liability company; M.J. DEAN
CONSTRUCTION, INC,, a Nevada
Corporation; SIERRA GLASS & MIRROR,
INC.; F. ROGERS CORPORATION,; DEAN
ROOFING COMPANY; FORD
CONTRACTING, INC.; INSULPRO, INC.;
XTREME XCAVATION; SOUTHERN
NEVADA PAVING, INC.; FLIPPINS
TRENCHING, INC.; BOMBARD
MECHANICAL, LLC; R. RODGERS
CORPORATION:; FIVE STAR PLINBING &
HEATING, LLC, dba Silver Star Plumbing;
and ROES 1 through 1000, inclusive,

Counterdefendants.

MEMORANDUM OF POINTS AND AUTHORITIES

L.
INTRODUCTION
The Builders oppose the HOA’s Conditional Countermotion, but they offer no legitimate basis
for this Court to decline to find good cause for an extension of the NRS 40.695 tolling period. Nevada
has a strong, longstanding public policy of ensuring claims get decided on the merits. The Builders
ask this Court to ignore that public policy and dispose of the HOA’s legitimate, significant claims on
a procedural technicality that had no impact on their ability to defend _the HOA’s claims. Surprisingly,
the Builders claim that the lack of any prejudice to them is simply a “red-herring” in the Court’s

analysis. The Nevada Supreme Court disagrees. In Scrimer v, Dist. Ct., 116 Nev. 507, 998 P.2d 1190

2 AA2271
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(2000}, the Nevada Supreme Court made it crystal clear that the existence of prejudice is a significant
factor in a court’s good-cause analysis under the analogous portion of Rule 4.

Should the Court find the HOA did not bring its defect claims prior to the expiration of the
tolling period, good cause exists to extend the tolling period to March 1, 2017. For that reason, the
HOA conditionally requests an order, pursuant to NRS 40.695(2), extending the tolling period as long
as the Court’s deems necessary to ensure the claims get resolved on their merits.

11.
STATEMENT OF FACTS
A, A More Detailed Timeline of Relevant Events Before the HOA Filed its Complaint.

Based on the issues and arguments raised in Builders’ Opposition to the HOA’s Conditional
Countermotion, the HOA provides the following expanded timeline of pre-litigation and litigation-
related events occurring before March 1, 2017—the date when the HOA timely filed its Answer and

compulsory Counterclaims against the Builders.

When What
Feb. 24, 2016 HOA served the Builders with its Chapter 40 Notice Towers [ and 11
Mar. 23, 2016 HOA received letter from Builders’ counsel

Counsel for HOA and Builders corresponded to coordinate pre-litigation

Mar. 23, 2016 . .
nspections

Mar. 24, 2016 HOA sent Builders certain window pictures

Mar. 24, 2016 Builders performed inspections of Towers [ and II

Mar. 29, 2016 Counsel for HOA and Builders corresponded regarding window testing
Apr. 29, 2016 HOA received letier from Bulders’ counsel
May 24, 2016 Builders responded to HOA’s Chapter 40 Notice, Exhibit 3’

"' In an abundance of caution, The HOA redacted all substantive portions of the Builders® Chapter 40
response due to the Builders’ decision to mark the document as “intended for mediation and settlement
purposes only.” As explained during the hearing on October 2, 2018, the HOA strongly disputes the
Builders’ ability to shield this document from the Court by unilaterally designating its response to the
Chapter 40 Notice, a document required by NRS 40.6472, as being subject to any mediation and/or
settlement protection. For example, the Court cannot rule on any of the Builders’ defenses under NRS

3 AA2272
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When What

June 9-16, 2016 | Parties corresponded to coordinate pre-litigation mediation

June 30, 2016 Parties corresponded about contractors that received the Chapter 40 Notice

June 30, 2016 HOA submitted its confidential mediation brief to the mediator

Aug. 5-11,2016 | Parties corresponded to schedule pre-litigation mediation®

Mandatory pre-litigation mediation held, ending without resolving the

Sept. 26, 2016 HOA’s construction defect claims

Sept. 28, 2016 Builders served Tender of Defense and Indemnity on the HOA, Exhibit 5

Sept. 28, 2016 Builders filed this action against the HOA

Builders telephonically granted HOA an extension to respond to the

Oct. 2016 Complaint

Nov. 28, 2016 HOA responded to Builders’ Tender of Defense and Indemnity, Exhibit 6

Dec. 7, 2016 HOA timely filed Motion to Dismiss {(based on extensions from Builders)

Jan. 4, 2017 Builders filed opposition to HOA’s Motion to Dismiss

Jan. 10, 2017 Parties stipulated to appoint Special Master

Jan. 17, 2017 HOA filed reply in support of Motion to Dismiss

Jan. 24,2017 Hearing on HOA’s Motion to Dismiss

Feb. 9, 2017 Order denying HOA’s Motion to Dismiss

Mar. 1, 2017 HOA timely filed Answer and compulsory Counterclaim®

As noted in the timeline, the HOA cooperated with the Builders throughout the pre-litigation
process and actively participated in the litigation as soon as the Builders® filed their Complaint. Of
importance, the HOA timely sought dismissal of the Complaint and then, after the Court denied that

motion, timely filed its Answer and compulsory Counterclaims.

40.600 through 40.695 without reviewing the response and deeming it to comply with the requirements
of NRS 40.6472. See NEV. R. C1v. P. 40.650(2).

* All of the parties’ pre-litigation correspondence identified in the timeline, except for the Builders’
Chapter 40 response, is attached as Exhibit 4.

3 After briefing and obtaining the Court’s ruling its motion to dismiss, the HOA timely filed its Answer
and compulsory Counterclaims.

4 AA2273
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1L
ARGUMENT

A. Good Cause Exists to Extend the Tolling Period, as May Be Necessary, to Ensure the
HOA’s Claims Get Resolved on the Merits.

The Builders contend no good cause exists for this Court to exercise its discretion and extend
the tolling period pursuant to NRS 40.695. See Reply/Opp. at 26:20-29:6. Although the Nevada
Supreme Court has not yet considered what factors the trial courts should use when deciding whether
good cause exists under NRS 40.695(2), it has strongly endorsed a flexible and forgiving good-cause
analysis under the analogous provision of NRCP 4{e) (formerly Rule 4(i)) regarding timely service of
process. See Scrimer v. Dist. Ct., 116 Nev. 507, 998 P.2d 1190 (2000). When considering whether good
cause exists to grant additional time, “the district court should recognize that ‘goed public policy
dictates that cases be adjudicated on their merits.’” Id. at 516-17 (quoting Kahn v. Orme, 108 Nev.
510, 516, 835 P.2d 790, 794 (1992)) (emphasis added). The Scrimer court expressly “disavow{ed] and
overrule[d]” its prior decisions endorsing “an inflexible approach” to the court’s good-cause analysis.
Id at 517.

In mandating a more flexible approach to good-cause determinations, the Scrimer court listed
the following relevant factors, none of which individually controls the outcome:

(1) difficulties in locating the defendant, (2) the defendant’s efforts at evading service

or concealment of improper service until after the 120-day period has lapsed, (3) the

plaintiff’s diligence in attempting to serve the defendant, (4) difficulties encountered

by counsel, (5) the running of the applicable statute of limitations, (6) the parties’

good faith attempts to settle the litigation during the 120-day period, (7) the lapse of

time between the end of the 120—day period and the actual service of process on the

defendant, (8) the prejudice to the defendant caused by the plaintiff’s delay in serving

process, (9) the defendant’s knowledge of the existence of the lawsuit, and (14) any
extensions of time for service granted by the district court.
Id. at 516 (emphasis added). The prejudice to a defendant has always been a significant factor in the
good-cause analysis. See id at 513 (discussing lack of prejudice in Domino v. Gaughan, 103 Nev, 582,

747 P.2d 236 (1987)), 514 (discussing existence of prejudice in Dallman v. Merrell, 106 Nev. 929, 803

> AA2274
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P.2d 232 (1990)). “The determination of good cause is within the district’s court discretion.” Id at 513
(citing Lacey v. Wen-Neva, Inc., 109 Nev. 341, 849 P.2d 260 (1993)).

Here, to the extent necessary, every relevant Scrimer consideration weighs in favor of this Court
exercising its discretion and finding good cause to briefly extend the tolling period under NRS
4(.695(2). First and most importantly, Nevada’s strong public policy favors resolving claims on their
merits whenever possible. Under the circumstances, the Court’s refusal to extend the tolling period
would effectively result in a with-prejudice dismissal of the IHOA’s claims. Second, due to the HOA’s
Chapter 40 Notice, the Builders had actual knowledge of the HOA’s claims many months in advance
and actually requested and conducted inspections of the alleged defects before the HOA filed its claims.
Third, the parties engaged in the statutorily mandated pre-litigation settlement discussions. Fourth, the
Builders filed suit against the HOA to challenge various aspects of the HOA’s claims identified in its
pre-litigation notice. Fifth, after first being sued by the Builders, the HOA timely filed its Counterclaims
against the Builders. Finally, due to the parties’ significant pre-litigation efforts, the Builders have not
and cannot legitimately claim prejudice from any slight delay in the HOA filing its Complaint.

The Builders do not dispute that NRS 40.695(2) gives this Court discretion to toll the statute of
repose for longer than one (1) year upon a showing of good cause. The statute’s plain language indicates
that the Court may, for good cause, extend the tolling period for as long as necessary to effectuate
Nevada’s public policy of deciding claims on their merits. See Scrimer, 116 Nev. at 316-17; see also
NEev. R. C1v. P. 1 (instructing courts to construe all rules to secure the “just” determination of every
action). Because the HOA has diligently and consistently pursued its claims from February 24, 2016,
to the present time, and due to the lack of any prejudice to the Builders, the Court should, as necessary,
exercise its discretion and extend the tolling period to avoid a dismissal of the HOA’s claims based on
a procedural technicality rather than on the merits.

g
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V.
CONCLUSION
For the foregoing reasons, to the extent necessary, the HOA respectfully requests an order
briefty extending the tolled period under NRS 40.695(2) to avoid dismissal of its claims.
DATED this 19th day of March 2019, Respectfully submitted,

W25 & COULTHARD, LLP

KEMP

WILLIAM L C‘QULTHARD ESQ. (#3927)
MICHAEL J. GAYAN, ESQ., (#11135)
3800 Howard Hughes Parkway, 17th Floor
Las Vegas, Nevada 89169

Counsel for Defendant Panorama Towers
Condominium Unit Owners’ Association

Certificate of Service

1 hereby certify that on the 19th day of March, 2019, the foregoing Defendant’s Reply in
Support of Conditional Countermotion for Relief Pursuant to NRS 40.695(2) was served on the
following by Electronic Service to all parties on the Court’s service list.

f'ﬁ// /{;/7_?,@ K L“% L

An employeeof Kemp, Jones & Coulthrd, LLP
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Dear Mr. Song and Mr. Williams:

Please allow the following correspondence to serve as Laurent Hallier aka Laurence
Hallier’s; Panorama Towers I, LLC’s; Panorama Towers II, LLC’s; Panorama Towers Mezz I,
LLC; Panorama Towers Mezz II, LLC and M.J. Dean Construction, Inc.’s (collectively
“Respondents”) Response to the Panorama Towers Condominium Unit Owners’ Association’s
(“Claimant”) Notice to Contractor Pursuant to Nevada Revised Statutes, Section 40.645
(“Chapter 40 Notice) dated February 24, 2016, pursuant to NRS 40.6472.
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Very truly yours,
BREMER WHYTE BROWN & O’MEARA LLP
Darlene M. Cartier, Esq.
Peter C. Brown, Esq.
dcartier@bremerwhyte.com

pbrown@bremerwhyte.com
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LAW OFFFICE OF WILLIAMS &
GUMBINER, LLP

LEACH JOHNSON SONG & GRUCHOW
8945 W. Russell Road, Suite 330

Las Vegas, NV 89148 100 Drakes Landing Road, Suite 260
Greenbrae, CA 94904
Re: Panorama Towers Condominium Unit Owners’ Association v. Panorama

Towers I, LLC, Panorama Towers II, LLC and M.J. Dean Construction, Inc.
BWB&O Client/Insured: Panorama Towers I, LLC, Panorama Towers II,
LLC, and M.J. Dean Construction, Inc.

1287.551

Notice of Retention

BWB&O File No.:
Subject:

Dear Counsel:

Please be advised that Bremer, Whyte, Brown & O’Meara, LLP has been retained to
represent the interests of Panorama Towers I, LLC, Panorama Towers II, LLC and M.J. Dean
Construction, Inc. in the above-referenced matter.

Denver Reno

303.256.6327  775.398.3087

AA2288

Newport Beach Las Vegas Los Angeles San Diego Berkeley Phoenix Riverside

949.221.1000 702.258.6665 818.712.9800 619.236.0048 510.540.4881
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Edward Song, Esq.
Scott Williams, Esq.
BWB&O File No.:
March 23, 2016
Page 2

Should you have any questions regarding the above, please do not hesitate to contact the
undersigned.

Very truly yours,

BREMER WHYTE BROWN & O’MEARA LLP
7
o

1/
Peter C. Brown, Esq.

pbrown@bremerwhyte.com
PCB:as

H:\1287\55 1\Corm\Counsel 001.docx AA2289



From: Peter Brown

To: Scott Williams

Cc: Vicki Fedoroff

Subject: RE: Panorama - site inspection

Date: Wednesday, March 23, 2016 4:26:48 PM

We are in agreement as to the scope of the site inspection.
Thank you for scheduling it on such short notice.

Peter

From: Scott Williams [mailto:swilliams@williamsgumbiner.com]
Sent: Wednesday, March 23, 2016 4:25 PM

To: Peter Brown

Cc: Vicki Fedoroff

Subject: Panorama - site inspection

Peter:

Following up on our discussion, I notified Ed Song that you will be there with your experts
tomorrow at 10:00 AM.

By way of formality, I believe it is fair to state that this inspection is limited to
visual/photographic observations only, and that no other evidence obtained during the
inspection (e.g., oral statements made by those on the premises) will be admissible in any
subsequent proceedings. Please let me know if you disagree with this limitation.

I am looking forward to meeting and working with you on this case.
Best,
Scott

Scott Williams

Williams & Gumbiner LLP

100 Drakes Landing Road, Suite 260
Greenbrae, CA 94904

(415) 755-1880

swilliams@williamsgumbiner.com

AA2290



From: Vicki Fedoroff

To: Peter Brown; mrobbins@mkainc.com

Cc: Scott Williams; Wendy Jensen; Beth Tenney
Subject: Panorama Towers - Window Pictures

Date: Thursday, March 24, 2016 11:24:04 AM

Good morning. Attached via dropbox please find the window pictures for Panorama Towers.

https://www.dropbox.com/sh/zuamb2eulhwjgn4/AAATHf LWQNOvi1Y2192elgxa?dI=0

~Vicki

W5

Williams & Gumbiner 1.1}

EY« WA
IR B LAaww

%M’m %}om/f @yﬂ/ %/J/ﬂ?ﬂé
100 Drakes Landing Road, Suite 260
Greenbrae, CA 94904

TEL (415) 755-1880

Vicki@williamsgumbiner.com

This e-mail and attachments are intended solely for the use of the original addressees. They are confidential and legally privileged as
attorney-client communications and attorney work product. No release or waivers of any these rights, privileges or protections are
intended by the transmission of the contents of this email and attachments. If you receive this and are not an intended or authorized

recipient, please immediately send a reply e-mail to the original author. Please also immediately destroy the email and

attachments. Thank you for your cooperation.
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From: Peter Brown

To: Edward Song; Scott Williams

Cc: Vicki Fedoroff

Subject: RE: Panorama - BWB&O File #1287.551
Date: Tuesday, March 29, 2016 12:08:15 PM
Will do.

From: Edward Song [mailto:ESong@Ieachjohnson.com]
Sent: Tuesday, March 29, 2016 12:06 PM

To: Peter Brown; Scott Williams

Cc: Vicki Fedoroff

Subject: RE: Panorama - BWB&O File #1287.551

Peter,
CMA Consulting is going out to lunch right now.

Please have your guys call Richard Bonsole at 702-203-0517

From: Peter Brown [mailto:pbrown@bremerwhyte.com]
Sent: Tuesday, March 29, 2016 11:52 AM

To: Scott Williams <swilliams@williamsgumbiner.com>
Cc: Edward Song <ESong@leachjohnson.com>; Vicki Fedoroff <vfedoroff@williamsgumbiner.com>
Subject: RE: Panorama - BWB&O File #1287.551

Scott:

I am unable to get my fenestration expert out there given the lack of notice. | am going to have my
architectural expert attend.

With regard the mediation privilege, | assume you mean the same thing you did last week — no
discussions and anything overheard during the process is protected from disclosure. As for the
information from the testing itself, that is potential fodder for the experts and the case, with my
clients reserving any objections they may have with regard to the testing that was already
performed this morning without anyone present for the defense.

Peter

From: Scott Williams [mailto:swilliams@williamsgumbiner.com]
Sent: Tuesday, March 29, 2016 10:46 AM

To: Peter Brown

Cc: Edward Song; Vicki Fedoroff

Subject: RE: Panorama - BWB&O File #1287.551
Importance: High

Peter — Sorry for not getting back to you sooner; I’'m on vacation this week. They are
performing water testing today.

AA2292
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Ed — Can you get access for Peter and his expert to observe the water testing?
Note: Any inspection today will be subject to mediation privilege.

Scott Williams

Williams & Gumbiner LLP

100 Drakes Landing Road, Suite 260
Greenbrae, CA 94904

TEL (415) 755-1880 | FAX (925) 933-5837
swilliams@williamsgumbiner.com

From: Peter Brown [mailto:pbrown@bremerwhyte.com]
Sent: Monday, March 28, 2016 7:37 AM

To: Scott Williams
Subject: Panorama - BWB&O File #1287.551

Scott:

I think you said the windows in Unit #303 were going to tested this week. What day, what time?

Peter C. Brown, EsqQ.

Licensed in NV, CA, AZ, CO and WA
Bremer Whyte Brown & O'Meara, LLP
1160 North Town Center Drive, Suite 250
Las Vegas, NV 89144

pbrown@bremerwhyte.com
702.258.6665 ext 2208

702.258.6662 fax

BREMER WHYTE

BEEMER WHYTE BROWN & O'MEARA LLP
DEVELOPING SOLUTIONS TO MEET YOUR GOALS
www.bremerwhyte.com

Mewport Beach » Las Vegas » Los Angeles » San Disgo
Berkeley » Phoenix » Denver » Riverside » Reno
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April 29, 2016

VIA E-MAIL

Edward Song, Esq.
esong@Ileachjohnson.com
LEACH JOHNSON SONG & GRUCHOW

RICK L PETERSON"
LANCE J. PEDERSEN*
DANIEL A. CRESPO*
JOHN C. GOTTLIEB'
JOHN R. CAYANGYANG'
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JARED G. CHRISTENSEN**
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KENNETH L. MARIBOHO II*
NICOLE NUZZO*

JENNA M. WARDEN*
KEVIN Y. KANOONI*
LANCE ROGERS"
PATRICK TAYLOR!
SARITA PATEL'

Scott Williams, Esq.

swilliams@williamsgumbiner.com
LAW OFFFICE OF WILLIAMS &

GUMBINER, LLP

MICHELLE CAMPBELL'
CHELSIE A. ADAMS’
LAURIE ELZA™

CHELSEE M. MONTGOMERY*
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PETER M. JAYNES'

Re: Panorama Towers Condominium Unit Owners’ Association v. Panorama

Towers I, LLC, Panorama Towers Il, LLC and M.J. Dean Construction, Inc.

BWB&O Client:

M.J. Dean Construction, Inc.

BWB&O File No.:
Subject:

1287.551
Panorama Towers Condominium Unit Owners’

Panorama Towers |, LLC, Panorama Towers Il, LLC, and

Association February 24, 2016 Notice of Contractor
Pursuant to Nevada Revised Statutes, Section 40.645

Dear Mr. Song and Mr. Williams:

On March 29, 2016, we sent you correspondence relating to your client’s February 24,
2016 Chapter 40 Notice. We have not received any response.

We request that you please promptly provide the information we requested relating to the
alleged sewer line defect, including the date of occurrence and the date of repair. We also as that
you provide us with the address of where any of the sewer line materials that were removed and

replaced as part of the repair are being stored.

Newport Beach Las Vegas Los Angeles San Diego

949.221.1000
H:\1287\551\Corr\Counsel 003 edited.docx

702.258.6665 818.712.9800 619.236.0048

Berkeley

510.540.4881

Phoenix

602.274.1204

951.276.9020

Riverside

Denver

303.256.6327

Reno

775.398.3087
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Edward Song, Esg.
Scott Williams, Esqg.
April 29, 2016

Page 2

In addition, we request that you provide the date when any of the alleged corroded
mechanical room pipes were replaced, the date(s) when this work was performed and the name
and address of the contractor that performed this work. Please also confirm whether and where
the removed pipes have been stored for safekeeping.

Please provide the above information no later than May 3, 2016.

This letter is not intended to serve as our clients’ formal response to the Chapter 40
Notice. All rights are reserved and a formal response to the Chapter 40 Notice will be timely
provided as per statute.

Thank you for your time and attention.

Very truly yours,

BREMER WHYTE BROWN & O’MEARA LLP
IJ’,\‘/(’ [)Y ([ll:/(-\

Darlene M. Cartier, Esq.
Peter C. Brown, Esq.

dcartier@bremerwhyte.com
pbrown@bremerwhyte.com

H:\1287\551\CornCounsel 003 edited.docx AA2295



From: Peter Brown

To: Scott Williams

Cc: Erancis Lynch (flynch@lhsslaw.com); Wendy Jensen; Vicki Fedoroff; Darlene Cartier; Bonnie McCormick; Amree
Stellabotte; Darlene Cartier

Subject: RE: Panorama Towers - mediator

Date: Thursday, June 16, 2016 4:44:00 PM

Scott:

My apologies. | have been swamped with a couple of other high rise condo cases that have taken all
of my attention the past week or so.

Let’s touch base next week after you get some proposed dates from Bruce.

Peter

From: Scott Williams [mailto:swilliams@williamsgumbiner.com]

Sent: Thursday, June 16, 2016 4:35 PM

To: Peter Brown

Cc: Francis Lynch (flynch@lhsslaw.com); Wendy Jensen; Vicki Fedoroff; Darlene Cartier; Bonnie
McCormick; Amree Stellabotte

Subject: RE: Panorama Towers - mediator

Peter:

Not having received a reply to my email below, I am copying this to others in your office in
the event you are out of town or my email did not get through to you.

Regards,
Scott

Scott Williams

Williams & Gumbiner LLP

100 Drakes Landing Road, Suite 260
Greenbrae, CA 94904

(415) 755-1880

swilliams@williamsgumbiner.com

From: Scott Williams

Sent: Thursday, June 9, 2016 4:56 PM

To: Peter Brown (pbrown@bremerwhyte.com) <pbrown@bremerwhyte.com>

Cc: Francis Lynch (flynch@lhsslaw.com) <flynch@Ihsslaw.com>; Wendy Jensen
<wjensen@williamsgumbiner.com>; Vicki Fedoroff <vfedoroff@williamsgumbiner.com>

Subject: Panorama Towers - mediator

Peter:

Following up on an earlier conversation, you suggested using Bruce Edwards as a mediator for
this matter. Unless you have changed your thinking in that regard, I will contact JAMS to
determine his availability for an initial mediation session. I would suggest an initial conference
call before an in-person mediation session. Let me know if you disagree.
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Meanwhile, note that I am copying Francis Lynch on this email. Francis will be working with
me on behalf of the owners’ association.

Regards,
Scott

Scott Williams

Williams & Gumbiner LLP

100 Drakes Landing Road, Suite 260
Greenbrae, CA 94904

(415) 755-1880

swilliams@williamsgumbiner.com
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From: Scott Williams

To: Peter Brown (pbrown@bremerwhyte.com); Darlene Cartier

Cc: Erancis Lynch (flynch@lhsslaw.com); Wendy Jensen; Vicki Fedoroff
Subject: FW: Panorama - Notice Pursuant to NRS 40.645

Date: Thursday, June 30, 2016 3:28:40 PM

See March 23 email below from Five Star Plumbing & Heating, LLC, dba Silver Star
Plumbing, explaining that:

e Five Star was formed in May 2011

e Silver Star Plumbing, Inc, which evidently installed plumbing at Panorama Towers,

Williams & Gumbiner LLP

100 Drakes Landing Road, Suite 260
Greenbrae, CA 94904

(415) 755-1880

swilliams@williamsgumbiner.com

From: Scott Williams

Sent: Wednesday, March 23, 2016 1:50 PM

To: silverstarpds@aol.com

Cc: Edward Song <ESong@leachjohnson.com>; Vicki Fedoroff <vfedoroff@williamsgumbiner.com>;
Wendy Jensen <wjensen@williamsgumbiner.com>

Subject: Panorama - Notice Pursuant to NRS 40.645

Dear Ms. Raucci:

I am responding to your emails below to Edward Song regarding the Panorama Towers
project. Please note that Mr. Song is corporate counsel to the Owners’ Association, and my
office will be handling the Chapter 40 claim.

We have no interest in pursuing claims against parties who were not involved with the
project, and appreciate your clarification below regarding the two “Silver Star” entities. It is
not uncommon that we will mistakenly serve an entity with a similar name, and when we do
we endeavor to correct the error.

We will do the due diligence at our end to confirm your information below, and will let
you know if we come up with any information contrary to what you have provided to us. [ am
assuming, however, that your information is accurate. So, unless you hear from us further,
please consider this a closed matter as to Five Star Plumbing & Heating, LLC, dba Silver Star
Plumbing, Drain & Sewer.

Thank you again for the clarification, and my apologies for any inconvenience at your end.

Very truly yours,

Williams & Gumbiner LLP

100 Drakes Landing Road, Suite 260
Greenbrae, CA 94904

(415) 755-1880

AA2298
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From: Silver Star Plumbing, Drain & Sewer [mailto:silverstarpds@aol.com]
Sent: Wednesday, March 23, 2016 11:07 AM

To: Edward Song <ESong@leachjohnson.com>

Subject: Fwd: Notice To Contractor Pursuant to Nevada Status, Section 40.645

Just a follow up to my email | sent you on March 3, 2016 - | have had no response
from you either way and | want to make sure you got the email.

Silver Star Plumbing, Drain & Sewer - 702-363-4114 / Fax 702-973-5778.
WWW.Silverstarplumbinglv.com. / NV Lic Contractor #76318. Have a great Day.
Call a I Plumber - IT’S THE LAW

From: Silver Star Plumbing, Drain & Sewer <silverstarpds@aol.com>

To: esong <esong@leachjohnson.com>

Sent: Thu, Mar 3, 2016 9:57 am

Subject: Notice To Contractor Pursuant to Nevada Status, Section 40.645

Mr. Song, We received a notice in the mail regarding Panorama Towers
Condominium Unit Owners' Association Inc. However, | believe you have the wrong
company. We are a plumbing service company and at no time have we done new
construction. | believe you are looking for Silver Star Plumbing Inc. NV Business ID
NV19941087819 opened in 8/2/1994 and closed on 2009 (I think). The
owner/president was Timothy L. Conaway located at 76 Spectrum Blvd, Las Vegas
89101. His Nevada State Contractors License # was 0038618 for a C1 Plumbing &
Heating and 0063820 for a C21 Refrigeration & Air Conditioning and C21B Air
Conditioning. Tim Conaway was listed as the President and Qualified Individual for
both licenses. The C1 Plumbing was issued on 12/8/1994 and expired on 12/31/2009,
and the C21 and C21B issued pm 6/2/2006 and expired on 6/30/2007.

Our company was opened May 11, 2011 as Five Star Plumbing & heating LLC with a
dba filed 5/20/2011 as Silver Star Plumbing, Drain & Sewer. Nevada State
Contractors License # 0076318 issued 8/232011 C1D Plumbing. Qualified Individual
is Vincent Raucci who is also a Managing Member as well as myself Donna Raucci
as a managing member.That is it. Husband and wife.

We are in now way related, connected or know Silver Star Plumbing Inc., or Timothy
Conaway nor have we set foot or done work on the Panorama Towers we are strictly
a plumbing service company. We need to have our names, Five Star Plumbing &
Heating LLC's name and any other information about us removed from this notice. |
have attached documentation such as copies of the Nevada Secretary of State
Business License showing Five Star Plumbing & Heating LLC, our dba, our Nevada
Contractor License information as well as Silver Star Plumbing Inc.'s Nevada
Secretary of State Business License and Nevada Contractor License info.

Please let me know what other information | can provide to get this cleared up. Thank

AA2299
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you
Donna Raucci
Silver Star Plumbing, Drain & Sewer - 702-363-4114 / Fax 702-973-5778.

WWW.Silverstarplumbinglv.com. / NV Lic Contractor #76318. Have a great Day.
Call a [ HBENSEE Plumber - IT’S THE LAW
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From: Scott Williams

To: Peter Brown (pbrown@bremerwhyte.com); Darlene Cartier

Cc: Erancis Lynch (flynch@lhsslaw.com); Wendy Jensen; Vicki Fedoroff
Subject: FW: RE: Panorama Towers / NRS 40

Date: Thursday, June 30, 2016 3:34:51 PM

Attachments: SKM_C554e16051608351.pdf

SKM C554e16051608350.pdf

See email below dated May 16 from attorney for Southern Nevada Paving, with attachments.

Scott Williams

Williams & Gumbiner LLP

100 Drakes Landing Road, Suite 260
Greenbrae, CA 94904

(415) 755-1880

swilliams@williamsgumbiner.com

From: Jeremy Beal [mailto:jbeal@bbblaw.net]

Sent: Monday, May 16, 2016 9:36 AM

To: Scott Williams <swilliams@williamsgumbiner.com>

Cc: 'Edward Song' <ESong@leachjohnson.com>; Vicki Fedoroff <vfedoroff@williamsgumbiner.com>
Subject: RE: RE: Panorama Towers / NRS 40

Scott

Per your request, | am attaching the initial subcontract between SNP and MJ Dean Construction. As
you can see, SNP’s scope was limited to excavation work at the Panorama Towers project. | believe
that any such claims against SNP were fully addressed in the prior litigation. SNP had no involvement
whatsoever in the design or installation of the sewer system.

| am also attaching a page entitled Insurance Credit Worksheet, indicating that SNP was an enrollee
in the OCIP for this project, and that their scope of work was Grading and Paving.

Based on the attached documents, | ask that you withdraw your Chapter 40 notice to SNP, or in the
alternative, provide us with whatever documentation you have that leads you to believe that SNP
may somehow be implicated in the current defects being alleged by your client.

Thank you.
Jeremy Beal

Jeremy E. Beal

Partner | Bullard, Brown & Beal LLP

234 East Commonwealth, Second Floor | Fullerton, CA 92832
jbeal@bbblaw.net | TEL 714-578-4050 | FAX 714-578-4060
CELL 714-553-2954

This message may contain CONFIDENTIAL INFORMATION WHICH ALSO MAY BE LEGALLY PRIVILEGED and is intended only for the use
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SUBCONTRACT AGREEMENT

M. J. DEAN CONSTRUCTION, INC. Project No.: 65906

5055 WEST PATRICK LANE, SUITE 101 Sheet: 10of5

LAS VEGAS, NEVADA 89118 Date: 12/19/05

(702) 873-1947 PHONE Bond: N/A

(702) 873-7857 FAX Acct No.: 950-90040
This AGREEMENT made and entered into this date by and between M.J. Dean Construction, Inc., hereafter called the “CONTRACTOR" and
SOUTHERN NEVADA PAVING .

3920 W. Hacienda Ave Fuuv

Las Vegas, NV 89118 cm
876-5226 Phone EXE

876-6808 Fax

Hereafter called the "“SUBCONTRACTOR” with reference to the construction project as outlined below:

PROJECT: Panorama Towers 2 — Garage ||
OWNER: Panorama Towers 2 LLC

ARCHITECT: Kiai Juba Architects

SUBCONTRACTOR hereby agrees to furnish to Contractor at its own cost and expense all iabor, services, materiais,
equipment, scaffolding, hoisting, tools, insurance and other facilities and any other items necessary to timely and fully
complete in a workmanlike manner, the work called for in this AGREEMENT. The work called for shall be in accordance
with the terms and conditions of this Subcontract Agreement along with alt applicable requirements of the Prime Contract
between the Owner and the Contractor, including all plans / specifications, general & special provisions, addenda and all other
contract documents for the project.

This subcontract agreement covers all labor, material, equipment and supervision to complete all EARTH WORK,
EXCAVATION & BACKFILL work associated with the above referenced project including but not limited to:

1.) EXHIBIT “A” (INDEX OF SUBCONTRACT EXHIBITS)

Subcontract Exhibits: Exhibit “A” (Index of Subcontract Exhibits) dated 12/19/05, Exhibit “B” (Work Scope) dated 12/19/05
Exhibit “C” (Construction Schedule) dated 12/19/05, Exhibit “D” (OCIP), Exhibit “D1” (OCIP Safety & Health), Exhibit “E”
(Index of Drawings ), Exhibit “F” (Project Manual), Exhibit “G” (Project Manual Update), Exhibit “H” (Phase 1
Environmental Site Assessment), Exhibit “?” (Asbestos Survey), Exhibit “J” (Geotechnical Exploration Report), Exhibit “K”
(Fire Protection Report).

Clarifications: 1.)Conn'actorshallnon'fysnbcontrmrinwﬂﬁngwhenmvisionsmﬂwsuboouuactdocummtsareavailableforsubccmm:tor.
Subeontractor has (5) calendar days from this notice to submit a change order request for cost or time impacis, If subcontractor fails to
respond within five calendar days, the Contractor may incorporate work shown on said revisions into the subcontract agreement with the
costs and time impacis to the subcontractor determined by the Contractor.

2.) Additive and deductive subcontract change orders will include & maximum of ten percent (10%) markup for overhead and profit.

3.) Subcontractors and vendors shall submit an itemized breakdown defining all costs and schedule impacts resulting from specific
changes in the scope of the work. This submittal must be promptly transmitted to the M.J. Dean Construction Project Manager so as to
cause no delay in obtaining approval and impeding the progress of the project. The maximurn markup for combined overhead and profit
on change orders shall not exceed 10% for work self performed and shall not exceed 2% for work performed by sub-subcontractor.

4.) This subcontractor shall provide daily olean up of this subcontractors work area. All debris shall be hauled away by this
.subcontractor.

5) Sufficient manpower shall be provided to perform this scope of work within the time frame allowed in the schedule (Exhibit “C”).

6) This subcontractor acknowledges that he has performed a reasonable examination of the site and is familiar with the conditions.

7) Liquidated damages are set by the owner at $2,500.00 per calendar day,

8) This subcontractor will comply with all requirements of the Ownier Controlled Insurance Program {(OCIP) per attachment “D” dated
9/9/2004 and has included an initial credit of ($2.346.00). M. J. Dean as well as the Owner reserves the right to audit this subcontractor
for compliance with the OCIP requirements and verify the remaining credits. This Subcontractor will also cooperate with ACE USA
Risk Control Engineers safcty issues and/or related recommendations, as well as the OCIP Safety and Health Manual (attachment “D1")
for any issues and / or related recommendations. Any deficiencies/non-compliance in the project loss control/safety program may result
in an upward adjustment to the program aggregate, deductible limits, and risk transfer charges.
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The subconiract breakdown is as follows:

* Base Bid— $ 341,670.00
¢ OCIP Credit <3 2,346.00>
TOTAL $ 339,324.00

The subcontract does not include the following pending alternatives:
e  Central Plant $ 11,085.00

CONTRACTOR agrees to pay SUBCONTRACTOR for the strict performance of the work the sum of:
RED THIRTY NINE THOUSAND THREE HUNDRED NTY FOUR DO AND CE] 0.00

The above price includes all sales tax as well as all other taxes.

Contractor shall pay payment of said price to Subcontractor as payments are received by Contractor from the Owner. However, in making such
partial payments, there shall be retained by Contractor 10% of each estimated payment. Such retention will be due and payable within 40 days
after completion and acceptance of all work Contractor has contracted to perform in connection with said project and provided that Contractor
has received final payment from the Owner.

Initials of Subcontractor
Initials of Contractor V\

o
M 20of5





1} The subcontractor agrees to warrantee and guarantee all labor, material and workmanship for a period of one year from the date of final
completion of work.
2) (a) INDEMNITY a) Subcontractor agrees to indemnify and save hammiess the Owner, Contractor and their agents and employees, and any
other party designated by project specifications, from any and all liability, claims, loss, damages or injuries to any person or o property, including
injuries to Subcontractor employees, and all expense or investigating and defending against the same- (1) arising from, or connected with the
performance of, or failure to perform, the work or other cbligation of this Subcontract; (2) cause or claim to be caused by the independent
negligence of the Subcontractor or the concurrent negligence of the Subcontractor with the active or passive negligence of the Contractor,
Owmer or any other party designated by project specifications or their agents or employees.

(b) INSURANCE- OCIP (Owner Controlled Insurance Program) see attachment ‘B’ dated 9/9/04
3) (a) The Subcontractor agrees to assume full and exclusive liability for the payment of any sums due under any and all laws governing all
payroll related taxes, including, but not limited to unemployment or disability benefits for the benefit of said Subcontractors employees engagad
in the performance of work subject to this contract. Subcontractor, where required by law, shall make payroll deductions and payments to insure
that State Unemployment Benefits, Disability Benefits and any other payroll related deductions and/or taxes remain in full force and effect for the
benefit of his employees. Subcontractor agrees to indemnify and hold contractor harmless from any and all liability, which may be imposed by
any governmental agency with respect to the aforementioned.

(b) Subcontractor further agrees to comply with all requirements of Federai, State or ather governmental agency with respect to deductions for
taxes and social security from his employee’s wages. The Subcontractor further agrees to indemnify and hold harmless the Contractor for any
assessments or penalties which may be levied on the contractor by any State, Federal or governmental authority by reason of Subcontractors
failure to comply with any of the requirements of law, government employee payroll tax deductions and social security deductions.

(c) The Subcontractor further agrees that his Subcontractors will observe and comply with the aforesaid provisions, all of which shall be
specifically set forth in each Subcontractor's contract. The parties hereto agree that the Subcontractor herein shall be considered the employer
engaged by said Subcontractor to perform under this contract. In the event Subcontractor does not incorporated the foregoing provisions in his
subcontracts, the Subcontractor agrees that he shall be deemed the employer of all of his Subcontractors and their employees, and
Subcontractor further agrees to indemnify and hold harmiless contractor from any and all liability as set forth in 3 (a) and (b} above.

4) The Subcontractor shall procure and pay for all necassary permits required for performance by the Subcontracior.

§5) The Subcontractor shall not sub-contract any part of the work herein provided for without first obtaining the written approval of the Contractor,
and the approval of the Contractor shall not release the Subcontractor from any direct responsibility or liability in connection with said
subcontract. Any assignment or attempt to assign any part of the Contractor's interest in the work herein provided for or in Moines due which
may become due to the Subcontractor under this contract shall be void and of no force ang effect unless prior thereto the Subcontractor shall
have obtained the written consent of the Contractor.

6) The Contractor may at any time during the progress of this work, make any additions to, alterations in, or deviations from, the drawings or
specifications or revisions without invalidating this agreement, and the Subcontractor shall diligently perform the work as so added to, altered or
deviated from. If such additions, alterations, or deviations shall result in any additional work or in the omission of any of the work, then in that
event, the fair and reasonable value of the same as provided in paragraph item #7 shall be added to, or deducted from, the amount herein
agreed to be paid by the Contractor, provided however, that no additional work shall be considered an extra unless the same shall be done in
pursuance of a written work order number given by the Contractor.

7) The Subcontractor is to perform any extra work other than overtime work, ordered by the Contractor, on the basis as elected by the
Contractor of {a} actual cost to either the Subcontractor or to others performing such work for the Subcontractor of labor and the supplier's
charge for material plus overhead, plus profit (b) a negotiated price.

8) The Subcontractor shall be liable for and agrees to make payment of any and ail sales tax, or any charge in lieu thereof, which shail become
due and payable by reason of doing the work provided for under this contract.

8) If the Agreement between the Owmer and the Contractor, provides that the Owner, Contractor, and all subcontractors waive all rights of
recovery, had by each against the others, for damage that may be claimed as the result of loss by fire or other casualty insures againat under
the fire loss and extended coverage policies provided for under said Agreement, axcept as to their respective interests in insurance proceeds
held by Owner, as trustee, then, and in such event, the Subcontractor hersby affirms and ratifies such waiver of right of recovery.

10) The Subcontractor shall, on each application for payment, submit appropriate receipts and lien waivers as required by Contractor.

11) PREVENTION OF LIENS- To pay, when due ali claims for labor, material, subcontracts of Subcontractor, and to prevent the filing of any lien
of mechanics or material men, or attachments, gamishments, or suits invoiving the title of the property upon which the improvements are
erected. Subcontractor agrees within ten (10) days after written demand to cause the effect of any such suit or lien to be removed from the
premises, and in the event the Subcontractor shall feit to do so, Contractor is authorized to use whatever means he may deem best to cause
said lien, attachment or affidavits, contracts, bills, records, accounts, etc., as Contractor may deem necessary for the protection in such events,
12) The Subcontractor will furnish all labor, implements, tools, etc, required to carry on his work, in the most approved and up-to-date manner.
The Subcentractor will if required by the Contractor do all necessary cutting and patching of his work for the installation of other works in the
building. The Subcontractor shall, daily, or less frequently as the Contractor will require, remove from the premises all debris and dirt caused by
his work and all the Subcontractor's unused materials, and at the completion of the project the Subcontractor shall leave his work in the building
and elsewhere on the premises properly finished.

13) FORCE MAJEURE- If, as a result of flood, fire, earthquake, act of God, war, strikes, picksting, boycott, lockouts, or any other cause beyond
Contractor's control, Contractor determines to postpone prosecuting of Subcontractor's work. Subcontractor shall, upon receipt of written notice
from Contractor immediately discontinue further work until such time as Contractor advises Subcontractor to resume work, which Subcontractor
shall promptly do upon receipt of written notice from Contractor. Subcontractor hereby releases and discharges Contractor from any liability for
damages or expenses which may cause to or sustained by Subcontractor by reason of such cessation of work. Contractor shall be under no
cbiigation to protect Subcontractor's work, materials, tools, equipment and fadilities and Subcontractor shail bear all risk of loss and damage
thereto, by whatever cause inflicted until the job is accepted by the Owner.
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14 UNION AGREEMENT- Subcontractor will abide by Contractor's current labor agreements (if any) with building construction and trade unions.
This provision shall not apply where prohibited by state or federal law or where union agreements are not in effect.
15) CLAIMS- (a) All claims by Subcontractor against Contractor for damages to its work alleged to have been caused by Contractor, other
subcontractors or third parties, or for any addition to the Subcontract price, must be presented to Contractor in writing within fourteen (14)
calendar days after the damage occurred or the Subcontractor allegedly became entitled to the addition. (b) The Contractor shall have a right of
set- off against monies that may become due Subcontractor from time to time for amounts owed by Subcontractor to Confractor.
16) SUPERVISION- all work is to ba done under the direct supervision of Contractor's authorized representative in a thorough workmanship
manner. Subcontractor shall keep on the project at all times a competent superintendent and necessary assistanis and employees, all
satisfactory to Contractor, which superintendent shall have full authority to act for Subcontractor in all matters pertaining to this Subcontract
raement.
??) CLEAN UP- Subcontractor acknowledges that the execution of its work will result in an indeterminate amount of debris. Subcontractor
agrees to retrieve, pick up and remave from the jobsite, or to a central trash collection point designated by the Contractor, alf such debris during
the course of its work and on final completion of its work. Disposal of debris shall be done on a day- fo - day basis, as Is determined necessary
by Contractor. If after 24 hours notice by Contractor representative to Subcontractor's representative at the jobsite Subcontractor has not
proceeded with the clean up as outlined in this paragraph, then Contractor has the right to proceed with the cleanup work with its own labor at
Subcontractors expense plus mark ups.
18) BREACH OF CONTRACT - It shall be breach of this Subcontract Agreement if (2) Subconiractor shall fail to pay when due all bills for the
cost of labor, materials or equipment rental in connection with the work or (b) Subcontractor shall fail to fumish to Contractor upon request partial
of full lisn waivers for material and/or labor supplied in connection with the work called for by this contract or(c) In the event of failure of
performance under article 19(Failure Of Performance) or any other breach or failure of performance whatsoever on the part of Subcontractor.
Contractor upon making notice to Subcontractor may take over the work or any separable part thereof, and complete the same or have the
same completed at Subcontractors expense, and in taking over, Contractor shall have the right for the purpose of completing the work
hereunder to take possession of all drawings, material tools and equipment belonging to Subcontractor wherever located, and for such purpose
this Subcontract Agreement shall be constructed as an assignment by Subcontractor to Contractor of said drawings, material, tools and
equipment. Such taking over shafl not constitute or be construed as a waiver by Contractor of any action, claim or demand Contractor may have
against Subcontractor by reason of injury or damage resulting to Contractor because of Subcontractor's failure of perfformance hersunder. In as
much as the injury and damage to Contractor by reason of the failure of parformance hereunder by Subcontractor are difficult of determination
with any degree of certainty, it is agreed that in the event so such taking over by Contracior, Subcontractor will pay to Contractor at Contractor's
option and election, as liquidated damages, an amount equal to fifteen percent (15%) of Contractors fotal cost including overhead and profit for
completing the work required by this Subcontract Agreement.
The parties agree that the above method of computing liquidated damages is 2 fair and reasonable method by which to estimate such damages
and is intended to reimburse Contractor for its expense incurred and not to be construed in any sense as a penalty.
In addition, Subcontractor shall pay to Contractor a sum equal to Contractor's total cost of completing such work and a sum for reasonable
attorney’s fees in taking over and completing such work. In no event shall any delay in performance hereunder by Subcontractor be excused
uniess, and then to the extent only, such delays are excused in writing by Contractor. In the alternative to the foregoing, upon occurrence of any
of the events (a), (b) or (¢) set forth above, Contractor at its election and upon notice to Subcontractor may terminate this Subcontract
Agreement but such termination shall not prejudice or be constructed as a waiver of any other rights or remedies Contractor may have against
Subcontractor for breach of contract of failure or performance Subcontractor hereby waives all cizims against Contractor for costs, profits, rent
or equipment or other damages related to any action which Contractor may take under this article.,
19) FAILURE OF PERFORMANCE - The term “failure of performance” as used herein includes but is not timited to: (a) failure to deliver shop
drawings, samples, materials, or products, and any other data requested by Contractor and failure to begin work hereunder when directed by
Contractor and diligently prosecute the same thereafter, in such a manner that progress will be in accordance with Contractors schedule. (b)
Failure to pay when due all bills for all charges incurred in connection with the work. (c} Failure to supply a sufficient number of skitted workmen
and a sufficient quality of materials as determined by the Contractor at its scle discretion. (d) Failure to provide materials of the proper quality
and/or perform work of the quality as required by the Prime Contract.
20} CONTRACTUAL OBLIGATIONS - Insofar as the same are applicable to the work described herein, Subcontractor agrees to be bound to
Contractor by terms of Contractors contract for the project and any amendments thereof, and to assume toward Confractor all the obligations
and responsibilities that Contractor assumes toward the Owner. In particular but with out limitation, Subcontractor agrees:
(a) That the determination of any dispute made pursuant to the provisions of the Prime Contract shall be binding upon Subcontractor (b) that all
provisions of Contractor's contract with the Owner, with respect to the termination thereof, shall apply to this Subcontract Agreement and be
binding upon Subcontractor (c) that if the Prime Contract provides for arbitration then Subcontractor agrees to be a party thereto and be bound
by the results thereof {d) that in the event that the Prime Contract contains liquidated damage clause and the Subcontractor in any way defautts
in way defaulis in the performance of the work under this agreement way causes the Contractor to become liable andfor responsible to the
Owner for liquidated damages, then Subcontractor shall be liable to Contractor for the loss and damage caused the Contractor that may accrue
in favor of the Owner, including any liquidated damages claimed by the Owner against the Contractor under the Prime Contract (e) that if any
provision herein is inconsistent with Contractor's contract for the work or the drawings or specifications the specific provisions herein shall
govem.
21) LAWSUITS AND COLLECTION COSTS - In the event of any dispute bstween Contractor and Subcontractor arising out of the work to be
performed or the terms of this Subcontract Agreement then Subcontractor shall reimburse and pay over to Contractor all amounts spent by
Contractor to enforce any out of tems of the contract documents and the work to be performed thereunder including its cost and reasonable
attorney’s fees. In the event of any lawsuit between the parties to this Subcontract Agreement arising out of any provision or requirement
hereof, which proceeds to a judgment, the prevailing party may be awarded its cost and reasonable attormey's fees as fixed by the judge of the
court,
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22) OSHA AND CIVIL RIGHTS LAWS - Subcontractor agrees to comply at its own expense, with all Federal and State laws and regulations that
may be appilicable from time to time to the performance under this Subcontract Agreement and to products, materials, tools, equipment and
facilities, including but not limited to the Occupational Safety and Heaith Acts, Construction Safety Act and the Civil Right Act, including rules
and regulations promulgated thereunder and including Executive Order 11246 and any meodifying or superseding orders and Subcontractor
agree to indemnify, save and hold harmless the Contractor from any and all liability and damages, fines, cost, and attorney’s fees incurred by
Contractor on account of Subcontractor's failure to comply with all laws and govemmental regulations applicable to Subcontractors performance
under this Subcontract Agreement.

23) AS-BUILT DRAWINGS - Subcontractor agrees to provide one set of as-built drawings upon completion of its work and further agrees that
the final payment may be withheld by Contractor pending receipt of said drawings.

IN WITNESS WHEREQF, these present have been executed as of the date first written above.

SUBCONTRACTOR - NV Lic. No. 4088-A CONTRACTOR - Lic. No. 32338
SOUTHERN NEVADA PAVING M.J. Dean Construction, Inc
3920 W. Hacienda Ave 5055 West Patrick Lane

Las Vegas, NV 89118 Las Vegas, Nevada 89118

T v 701 JT-T0 -0y
Authorized Signature / Date

j;/ﬂa’ ) )) (Y e } s 2 2 William Moore Director of Operations

“Print Name Title Name Title






SUBCONTRACT EXHIBIT “A”

M.J. Dean Construction, Inc.
Panorama Tower II - Garage
Index of Subcontract Exhibits

December 19, 2005

EXHIBIT DESCRIPTION DATE PAGES
A Index of Subcontract Exhibits 12/19/05 1
B Work Scope 12/19/05 1
C Construction Schedule 12/19/05 3
D Owner Controlled Insurance Program, OCIP 10/13/05 6
E Index of Drawings 12/19/05 4
F Project Manual (Spec Book) Divisions (1-16)  12/3/04
G Project Manual (Spec Book) Divisions (15-16) 4/9/05
H* Phase I Environmental Site Assessment 3/15/05 26
I* Asbestos Survey 3/15/05 3
J* Geotechnical Exploration Report 11/11/04 Rev. 16
K* Fire Protection Report 3/1/05 9

The above listed exhibits listed on this page include any accompanying appendices.

* These items are available upon request.
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SUBCONTRACT EXHIBIT “B”
M.J. DEAN CONSTRUCTION, INC.
PANORAMA GARAGE Il
SOUTHERN NEVADA PAVING
December 19, 2005

SCOPE OF WORK:

EARTHWORK, EXCAVATION & BACKFILL

Inclusions: All labor, material, equipment and supervision to provide and install ALL SITE
CLEARING AND GRUBBING, EARTHWORK, BACKFILLING & COMPACTING for the above
referenced project including but not limited to:

1.
2.

Ne

© o

10.
1.

All site over excavation, grade pads, prepare sub grade and cut curbs grades, excavation

at matts, backfill & track out pads.

All mass excavation as required to +/- 1/10’, all structural excavation, mass backfill and
structural backfill as required specifically for the following areas: Garage, Retail-Areg, 9-)"‘
Matt footings & foundations. Wy
All fine grading as required. —
All importing of fill and exporting of excess material and hauling as required for Southern
Nevada work.

All mass excavation, structural excavation, mass backfill, and structural backfill as

required for the garage including all required and approved geotech fabric as shown on
12/85.01 and stated in the Geotech-Soils report dated 11/11/04.

Furnish and install all type Il as required for slabs on grade.

All site grading including all cut and / or fill as needed. Compaction of fill as required by

the bid documents. Haul off and legally dispose of all excess material.

Excavation for the building area to sub grade elevations including all mass excavation as
required.

Supply, place, fine grade and compact type If and approved geotech fabric for the entire
concrete slab on grade including but not limited to stair landings, elevator lobbies and

garage complete. Work to occur after concrete corbal walls and precast concrete has

been set. Type Il to be placed to allow for thickened slab edges and all details as shown

on the bid documents.

All mass backfilling including backfilling around the perimeter of the garage building and
backfill against the property line walls.

All importing of fill and exporting of excess material as required, with-ful-credits-offered-

f i i ! ey All hauling of excess

materials as required exciuding caliche. M‘/
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12.
13.

14.

15.
16.

17.

Export and legally dispose of ail excess / unusable spoils.

Dust control as deemed necessary by the Centractor and Clark County Health
Department for all of Southern Nevada Paving work.

Create and maintain stabilized construction entrance aprons at all entrances into the
construction area until permanent asphalt paving is in place. Stabilized construction
entrance aprons shail meet all requirements of the Clark County Health and Public works
Department.

Re-surveying / re-staking if required.

Bidder acknowledges location of general contractor jobsite office. General Contractor
jobsite office will be re-located after asphalt paving operations in new parking areas are
complete. A separate move-in will be required to complete rough-grading, final grading
and ali other preparation for curb, gutter and paving operations after the jobsite office is
relocated.

All drain rock and geotech approved filter fabric called for on the bid documents at
backfill.

18. This subcontractor is responsible to wash down street and existing parking lot areas
during Southern Nevada Paving hauling operations as required to complete this work
scope. This includes water truck and street sweeper is relocated.

19. Protection to adjacent concrete.

Exclusions:

1. Excavation for site utilities.

2. Initial Surveying.

3. Caliche Excavation is not included. Subcontractor is to submit daily tickets to M.J. Dean
for approval and signature. All invoices turned in for caliche excavation without prior
approval by the Contractor will not be paid.

4. Excludes site concrete pedestrian sidewalks which are to be graded to sub grade only.

5. Testing, inspections, engineering, bonds, dewatering and utility work.

Clarifications:

1.

N oo oA aN

The Subcontractor shall be given one (1) set of all revision drawings. Any other sets or
copies of drawings shall be printed and paid for by this Subcontractor.

The subcontractor shall follow and maintain all OSHA and OCIP safety procedures.

The Subcontractor shall provide any and all equipment needed to complete their said
scope of work.

The Subcontractor shall regularly pick up all trash and construction debris caused during
the process of their scope of work.

All overtime due to delays caused by this subcontractor is included.

Final OCIP credit is subject to confirmation and adjustment through a subcontract change
order.

All asphalt paving required for complete tie in to the garage is covered in the Tower il
contract. :
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Gen. Contractor; M.J. Dean Construction

PANORAMA GARAGE 2 CIVIL DRAWING INDEX

Exhibit 'E'
Sheet No. Date

C1.01 11/18/2004
C1.02 11/18/2004
cz2.01 11/18/2004
C3.00 11/18/2004
c3.m 11/18/2004
C3.02 11/18/2004
C4.00 11/18/2004
C4.01 11/18/2004
c4.02 10/12/2005
C5.00 11/18/2004
C5.01 11/18/2004
C5.02 8/24/2005

C6.01 11/18/2004
C6.02 5/13/2005

C6.03 8/31/2005

Architectural & Structural Drawing Index Attached 3 pages
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Gen. Contractor: MJ Dean Construction

PANORAMA GARAGE 2 DRAWING INDEX

Bulletin #1 (Re-bid)
Sheet No. DESCRIPTION issue Date

Architectural Drawings by Kiai Juba

A0.00.0 Cover Sheet 10/21/2005
AD.00.1 General Notes, Drafting Symbols, Abbrev. 10/21/2005
A0.00.2 Drawing Index 10/21/2005
AD0.00.3 Wall Types 10/21/2005
AD0.00.4 Wall Types 10/21/2005
A0.00.5 Door Schedule Door/Wdw Elevations 10/21/2005
A0.00.8 Room Schedule 10/21/2005
AD.00.7 Door Schedule Building Data 10/21/2005

A0.00.8 Doors & Windows Elevations
AD.00.9 Room Finish Schedule

A0.50.0 Overall Site Plan

Rev.4:12/22/2004
Permit issue 6/7/04
Rev.1 10/21/2005

A1.00.0 Qverall Lower Level Floor Plan Rev.1 10/21/2005
A1.00.A Lower Level floor Plan Rev.1 10/21/05
A1.00B Lower Level floor Plan Rev.1 10/21/2005

A1.00.9 Removed
A1.00.8A Removed
A1.00.9B Removed

A1.01.0 Overall 1st Floor Plan

A1.01A 1st Level Floor Plan
A1.01.B 1st Level Floor Plan

A1.02.0 Overall 2nd Level Floor Plan

A1.02.A 2nd Level Floor Plan
A1.02B 2nd Level Floor Plan
A1.03.0 3rd Level Floor Plan
A1.03.A 3rd Level Floor Plan
A1.03.B 3rd Level Floor Plan

A1.04.0 Overall 4th Leve! Floor Plan

A1.04.A 4th Level Floor Plan
A1.04.B 4th Level Floor Plan

A1.05.0 Overall 5th Level Floor Plan

A1.05A 5th Level Floor Plan
A1.05B 5th Level Floor Plan

A2.50.0 Garage/Retail Elevations

A2.61.0 Retail Elevations

A3.50.0 Eniarged Parking Garage Section
A3.50.1 Eniarged Building Section
A3.50.2 Enlarged Building Section
A3.50.3 Enlarged Building Section

A3.50.4 Building Section

A3.50.5 Enlarged Ramp Section
A4.00.A Lower Level Ceiling Plan
A4.00.B Lower Level Ceiling Plan

A4.00.9A Removed
A4.00.98 Removed
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Rev.1 10/21/2005
Rev.1 10/21/2005
Rev.1 10/21/2005
Rev.1 10/21/2005
Rev. 1 10/21/2005
Rev.1 10/21/2005
Rev.1 10/21/2005
Rev. 1 10/21/2005
Rev.1 10/21/2005
Rev.1 10/21/2005
Rev. 1 10/21/2005
Rev.1 10/21/2005
Rev. 1 10/21/2005
Rev.1 10/21/2005
Rev.1 10/21/2005
Rev.1 10/21/2006
Rev. 1 10/21/2005
Rev.1 10/21/2005
Rev. 1 10/21/2005
Rev.1 10/21f2005
Rev.1 10/21/2005
Rev.1 16/21/2005
Rev.1 10/21/2005
Rev.1 10/21/2005
Rev.1 10/21/2005
Rev. 1 10/21/2005
Rev.1 10/21/2005
Rev. 1 10/21/2005
Rev.1 10/21/2005
Rev.1 10/21/2005





Gen. Contractor: MJ Dean Construction

PANORAMA G

Sheet No. DESCRIPTION

ARAGE 2 DRAWING INDEX

Bulletin #1 (Re-bid)
Issue Date

A401A 1st Level Ceiling Plan
A4.01.B 1st Level Ceiling Plan
A4.02.A 2nd Level Ceiling Plan
A4.02.B 2nd Level Ceiling Plan
A4.03.A 3rd Level Ceiling Plan
A4.04.A 4th Level Ceiling Plan
A4.04.B 4th Level Ceiling Plan
Ab.50.0 Wall Sections

AbH.50.1 Wall Sections
A5.50.2 Wall Sections
A5.50.3 Wall Sections
A550.4 Wali Sections
A.7.50.0 Removed

A7.50.1 Removed

A7.50.2 Removed

A7.50.3 Removed

A7.50.5 Removed

A7.54.0 Enlarged Stair Plans & Sections
A7.60.0 Enlarged Stair Plan
AB8.00.A Lower Level Slab Plan
AB.00B Lower Level Slab Plan
AB.009A |Removed

A8.00.9B Removed

AB.01.A 1st Level Slab Plan
A8.01.B 1st Level Slab Plan
AB.02. A 2nd Level Slab Plan
A8.02.B 2nd Level Slab Plan
AB.03.A 3rd Level Slab Plan
A8.03.B 3rd Level Slab Plan
AB.04A 4th Level Slab Plan
AB.04B 4th Level Slab Plan
A9.00.2 Details

A9.00.4 Detzils

A9.20.0 Door Details

A9.30.0 Details

A9.40.0 Stair Details

A9.40.1 Stair Details

A9.50.0 Roof Details

A9.60.0 Exp. Jt. Details
A8.61.0 Exp. Jt. Details
A8.70.0 Details

End of Architectural
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Gen. Contractor: MJ Dean Construction

Sheet No.

DESCRIPTION

PANORAMA GARAGE 2 DRAWING INDEX

Butletin #1 (Re-bid)

Issue Date

50.1
§0.2
S$1.00.9A
$1.00.9B
§1.00.A
$1.00.B
S1.01A
$1.01.B
S1.02.A
§1.02.8
S1.03.A
$1.038B
S1.04 A
$1.04.8
$3.11
S3.11A
§3.12A
83.12
83.13
§3.13A
§3.14
S3.14A
83.21
S3.41
S3.42
§4.01
S54.04
§5.01
85.02
$5.03
§5.04
$5.05
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55.10
§5.11
86.12
§6.21
§6.22
56.23
56.24
§6.25
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Structural Drawings By LOCHSA ENGINEERING

Structural Cover Sheet

General Notes

Sub Level Foundation Plan Area A
Sub Level Foundation Plan Area B
Lower Level Floor Plan Area-A

Lower Level Floor Plan Area-B

1st Level Floor Plan Area A

1st Level Floor Plan Area B

2nd Level Floor Plan Area A

2nd Level Floor Plan Area B

3rd Level Floor Plan Area A

3rd Level Floor Plan Area B

4th Level Floor Plan Area A

4th Level Floor Plan Area B

Garage Ext. North Elev. @ Gridline G14
Garage Ext. North Elev. @ Gridline G14
Garage Ext. East Elev. @ Cridline GF
Garage Ext. East Elev. @ Gridline GF
Garage Ext. South Elev. @ Gridline G1
Garage Ext. South Elev. @ Gridline G1
Garage Ext. West Elev. @ Gridline GA
Garage Ext. West Elev. @ Gridiine GA
Retail Elevations

Garage Shearwall Plan Sect. along G14/GF
Garage Shearwalt Plan Sect. along G1/GA
Base Plate & Ftg. Schedules & Details
Retail Column Schedule

Foundation Typical Notes & Details
Foundation Typical Details

Concrete Typical Notes & Details
Concrete Typical Details

Masonry Typical Notes & Details
Structural Stl. Typical Notes & Notes
Deck Steel Typical Details

Precast Typical Notes & Details
Precast Typical Details

Garage Sections & Details

Garage Sections & Details

Garage Sections & Details

Garage Sections & Details

Garage Sections & Details

Retail Sections & Details

* engd of index *
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SUBCONTRACT AGREEMENT

M. J. DEAN CONSTRUCTION, INC. Project No.: 65906
5055 WEST PATRICK LANE, SUITE 101 Sheet: 10f5
LAS VEGAS, NEVADA 89118 Date: 12/19/05
(702) 873-1947 PHONE Bond: N/A

Acct No.: 950-90040

(702) 873-7857 FAX

This AGREEMENT made and entered into this date by and batween M.J. Dean Construction, Inc., hereafter called the “CONTRACTOR" and

SOUTHERN NEVADA PAVING

3920 W. Hacienda Ave

Las Vegas, NV 89118 a = 5
876-5226 Phone r | B
876-6808 Fax F UL & U -d'!l

Hereafter called the “SUBCONTRACTOR” with reference to the construction project as outlined below:

PROJECT: Panorama Towers 2 — Garage |l
OWNER: Panorama Towers 2 LLC

ARCHITECY: Klai Juba Architects

SUBCONTRACTOR hereby agrees to furnish to Contractor at its own cost and expense all labor, services, materials,
equipment, scaffolding, hoisting, tools, insurance and other facilities and any other items necessary to timely and fully
complete in a workmanlike manner, the work called for in this AGREEMENT. The work called for shall be in accordance

with the terms and conditions of this Subcontract Agreement along with all applicable requirements of the Prime Contract
between the Owner and the Contractor, including all plans / specifications, general & special provisions, addenda and all other

contract documents for the project.

This subcontract agreement covers all labor, material, equipment and supervision to complete all EARTH WORK,
EXCAVATION rk associated with the above referenced project including but not limited to:

§ RAceFict
1)  EXHIBIT “A” (INDEX OF SUBCONTRACT EXHIBITS)

Subcontract Exhibits: Exhibit “A” (Index of Subcontract Exhibits) dated 12/19/05, Exhibit “B” (Work Scope) dated 12/19/05
Exhibit “C” (Construction Schedule) dated 12/19/05, Exhibit “D” (OCIP), Exhibit “D1” (OCIP Safety & Health), Exhibit “E”
(Index of Drawings ), Exhibit “F” (Project Manual), Exhibit “G” (Project Manual Update), Exhibit “H” (Phase 1
Environmental Site Assessment), Exhibit “T” (Asbestos Survey), Exhibit “J” (Geotechnical Exploration Report), Exhibit “K”
(Fire Protection Report).

Clarifications: 1.) Contractor shall notify subcontractor it writing when revisions to the subcontract documents gre available for subcontractor.
Subcontractor has (5) caldardaysﬁomthisnoﬁoetombmhad:mgewdmmquestforcostmﬁmehnpm. If subcontractor fails to
respmdwdﬁinﬁveealendardays,theCanuactormnyinoorpmutcworkshownonsnidrevisimsintoiﬁesubemtmctagmemmtwiththc
costs and time impacts to the subcontractor determined by the Contractor.
2.)Addiliveanddeduclivesuboonﬁactchangeordmwﬂliucludenmm&tmmnftenpercent(lo%)maﬂmpforwemmandproﬂt.

3.) Subcontractors mdvendorsslmllsubmitmiwnﬂzedbmakdowndeﬁningaﬂcostsmdsdledulcimpacmresulﬁngﬁomspeciﬁc
changes inthescopeofthcwork.Thissubmiudmbeprompﬂymmmdmﬂ:eMleCmsﬂucﬁmPrqimMmagﬁsoasm
eausemdeluyhobtahingappmvalandimpedhgﬂwpmgmsofthepmject 'I‘hemw:innnnmarhlpﬁorcmnbimdovwhmdandpmﬁt
on change orders shall not exceed 10% for woﬂcselfpmfmmedmdshnﬂnotexceedﬁforworkperformedbysub-subcmmcmr.
:l.l)b’lhissuboonn-acmrshallpmvidedailycleanupofthissubconhachorsworkmAHdebﬁsshaﬂbehmﬂedawaybythis

contractor,
5) Sufficient manpower shall be provided to perform this scope of work within the time frame allowed in the schedule (Exhibit “C").
6) This subeentractor acknowledges that he hes performed a reasonable examination of the site and is famniliar with the conditions.
T)I.iquidatedda:nagwatesetbytheowneratsz,soo.oopermlendarday. ‘

8) This subeantractor will comply with all requirements of the Owner Controlled Insurance Program (OCIP} per attachment “D™ dated
9/9/2004 and has included an initial credit of ($2,346.00). M. 1. Dean as well as the Owner reserves the right to audit this subcontractor
for complience with the OCIP requirements and verify the remaining credits. This Subcomtractor will also cooperate with ACE USA
Risk Control Engincers safety issues and/or related recommendations, as well as the OCIP Safety and Health Manual (attachment “D1")
for any issues and / or related recommendations. Any deficiencies/non-compliance in the project loss canirol/sefety program may result
in an ypward adjustment to the program aggregate, deductible limits, and risk transfer charges.

Initials of Subcontractor EE
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The subcontract breakdown is as follows:

¢ Base Bid - 5 341,670.00
¢  OCIP Credit <$ 2,346.00>
TOTAL $ 339,324.00

The subcontract does not include the following pending alternatives:
e  Central Plant $11,085.00

CONTRACTOR agrees to pay SUBCONTRACTOR for the strict performance of the work the sum of:

The above price includes all sales tax as weli as all other taxes. -~
¢? 1

Contractor shall pay payment of said price to Subcontractor as payments are recaived by Contractor from the Owner. However, in making such
partial payments, there shall be retained by Contractor of each estimated payment. Such retention will be due and payable within 40 days
after completion and acceptance of all work Contractor has contracted to perform in connection with said project and provided that Contractor
has received final payment from the Owner.

Initials of Subcontractor é"
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1) The subcontractor agrees to warrantee and guarantee all labor, material and workmanship for & pened of one. year from the date of final

completion of work.
2) (a) INDEMNITY a) Subcontractor agrees to indemnify and save harmless the Owner, Contractor and their agents and employees, and any
other party designated by project specifications, from any and ail iability, claims, loss, damages or injuries to any person or o property, including
injuries to Subcontractor employees, and all expense or investigating and defending against the same- (1) arising from, or connected with the
performance of, or failure to perform, the work or other obligation of this Subcontract; (2) cause or claim fo be caused by the independent
negligence of the Subcontractor or the concurrent negligence of the Subcontractor with the active or passive negligence of the Contractor,

Owner or any other party designated by project specifications or their agents or employees.

{b) INSURANCE- OCIP {Owner Controlled Insurance Program) see attachment ‘B’ dated 5/9/04
3) (a) The Subcontractor agrees to assumne full and exclusive liability for the payment of any sums due under any and all laws goveming all
payrol! related taxes, includirig, but not limited to unemployment or disability benefits for the benefit of said Subcontractors employees engaged
in the perfomance of work subject to this contract. Subconfractor, where required by law, shall make payroll deductions and payments to insure
that State Unemployment Benefits, Disability Benefits and any other payroll related deductions and/or texes remain in full force and effect for the
benefit of his employees. Subcontractor agrees to indemnify and hold contractor harmless from any and all Kability, which may be imposed by
any govemnmental agency with respect to the aforementioned.

{b) Subcontractor further agrees to comply with all requirements of Federal, State or other governmental agency with respect to deductions for
taxes and social security from his employee's wages. The Subcontractor further agrees to indemnify and hold hammiess the Contractor for any
assessments or penalties which may be levied on the contractor by any State, Federal or governmental authority by reason of Subcontractor's
failure to comply with any of the requirements of law, govemment employee payroll tax deductions and social security deductions.

(c) The Subcontractor further agrees that his Subcontractors will observe and comply with the aforesaid provisions, all of which shall be
specifically set forth in each Subcontractor's contract. The parties hereto agree that the Subcontractor herein shall be considered the employer
engaged by said Subcontractor to perform under this contract. I the event Subcontractor does not incorporated the foregoing provisions in his
subcontracts, the Subcontractor agrees that he shall be deemed the employer of all of his Subcontractors and their employees, and
Subcontractor further agrees to indemnify and hold hammless contractor from any and all liability as set forth in 3 (a) and (b) above.

4) The Subconiracter shall procure and pay for all necessary pemits required for performance by the Subcontractor.

5) The Subcontractor shall not sub-contract any part of the work herein provided for without first obtaining the written approval of the Contractor,
and the approval of the Contractor shall not release the Subcontractor from any direct responsibility or liability in connection with said
subcontract. Any assignment or attempt to assign any part of the Contractor’s intsrest in the work herein provided for or in Moines due which
may become due to the Subcontractor under this contract shall be void and of no force and effect unless prior thersto the Subcontractor shall
have dbtained the written consent of the Contractor.

6) The Contractor may at any time during the progress of this work, make any additions to, alterations in, or deviations from, the drawings or
specifications or revisions without invalidating this agreement, and the Subcontractor shall diligently perform the work as so added to, aitered or
deviated from. If such additions, alterations, or deviations shall result in any additional work or in the omission of any of the worl, then in that
event, the fair and reasonable value of the same as provided in paragraph item #7 shall be added to, or deducted from, the amount herein
agreed to be paid by the Contractor, provided however, that ne additional work shall be considered an extra unless.the same shall be done in
pursuance of a written work order number given by the Contractor.

7) The Subcontractor is to perform any exira work other than overtime work, ordered by the Confractor, on the basis as elected by the
Contractor of (2) actual cost to either the Subcontractor or to others performing such work for the Subcontractor of labor and the suppliers
charge for material plus overhead, plus profit (b) a negotiated price.

8) The Subcontractor shall be liable for and agrees to make payment of any and all sales tax, or any charge in lieu thereof, which shall become
due and payable by reason of doing the work provided for under this contract.

9) If the Agreement between the Owner and the Contractor, provides that the Owner, Contractor, and all subcontractors waive all rights of
recovery, had by each against the others, for damage that may be claimed as the result of loss by fire or other casualty insures against under
the fire loss and extended coverage policies provided for under said Agreement, except as to their respective interests in insurance proceeds
held by Owner, as trustee, then, and in such event, the Subcontractor hareby affirms and ratifies such waiver of right of recovery.

10) The Subcontractor shall, on each application for payment, submit appropriate receipts and fien waivers as required by Contractor.

11) PREVENTION OF LIENS- To pay, when dus all claims for labor, material, subcontracts of Subcontractor, and to prevent the filing of any lien
of mechanics or material men, or attachments, gamishments, or suits invoiving the titie of the property upon which the improvements are
erected. Subcontractor agrees within ten (10) days after written demand to cause the effect of any such suit or lien to be removed from the
premises, and in the event the Subcontractor shall fall to do so, Contractor is authorized to use whatever means he may deem best to cause
said lien, attachment or affidavils, contracts, bills, records, accounts, etc., as Contractor may deem necessary for the protection in such events.
12) The Subcontractor will furnish all labor, implements, tools, etc, required to carry on his work, in the most approved and up-to-date manner.
The Subcontractor will if required by the Contractor do all necessary cutting and patching of his work for the installation of other works in the
building. The Subcontractor shall, daily, or less frequently as the Contracior will require, remove from the premises all debris and dirt caused by
his work and all the Subcontractor's unused materials, and at the completion of the project the Subcontractor shall leavé his work in the building
and elsewhere on the premises properly finished.

13) FORCE MAJEURE- If, as a result of flood, fire, earthquake, act of God, war, strikes, picketing, boycott, lockouts, or any other cause beyond
Contractor's control, Contractor determines to postpone prosecuting of Subcontractor's work. Subcontractor shall, upon receipt of written notice
from Contractor immediately discontinue further work until such time as Confractor advises Subcontractor to resume work, which Subcontractor
shall promptly do upon receipt of written notice from Contractor. Subcontractor hereby releases and discharges Contractor from any liability for
damages or expenses which may cause to or sustained by Subcontractor by reason of such cessation of work. Contractor shall be under no
obligation to protect Subcontractor's work, materials, tools, equipment and facilities and Subcantractor shall bear all risk of loss and damage
thereto, by whatever cause inflicted until the job is accepted by the Owner.
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14 UNION AGREEMENT- Subcontractor will abide by Contractor's current labor agreements (if any) with building construction and frade unions.
This provision shall not apply where prohibited by state or federal law or where unicn agreements are not in affect.

15) CLAIMS- (a) All claims by Subcontractor against Contractor for damages to its work alleged to have been caused by Contractor, other
subcontractors or third parties, or for any addition to the Subcontract price, must be presented to Contractor in writing within fourteen (14)
calendar days after the damage occurred or the Subcontractor allegedly became entitled to the addition, {b) The Contractor shall have a right of
set- off against monies that may become due Subcontractor from time to time for amounts owed by Subcontractor to Contractor.

16) SUPERVISION- ail work is to be doné under the direct supervision of Contractor's authorized representative. in a thorough workmanship
manner. Subcontractor shall keep on the project at afl times a competent superintendent and necessary assistants and employees, all
satisfactory to Coniractor, which superintendent shall have full authority to act for Subcontractor in all matters pertaining to this Subcontract

reement.

?% CLEAN UP- Subcontractor acknowledges that the execution of its work will result in an indsterminate amount of debris. Subcontractor
agrees to retrieve, pick up and remove from the jobsite, orto a central trash collection point designated by the Contractor, all such debris during
the course of its work and on final completion of its work. Disposal of debris shall be done on a day- to - day basis, as is determined necessary
by Contractor. if after 24 hours notice by Contractor representative to Subcontractor's representative at the jobsite Subcontractor has not
proceeded with the clean up as outfined in this paragraph, then Contractor has the right to proceed with the cleanup work with its own labor at
Subcontractors expense plus mark ups. ] .

18) BREACH OF CONTRAGCT - it shall be breach of this Subcontract Agreement if (a) Subcontractor shall fail to pay when due all bills for the
cost of labor, materials or equipment rental in connection with the work or (b) Subcontractor shall fail to fumish to Contractor upon request partial
of full lien waivers for material andfor labor supplied in connection with the work called for by this contract or(c) In the event of failure of
performance under article 19(Fallure Of Performance) or any other breach or failure of performance whatsoever on the part of Subcontractor.
Contractor upon making notice to Subcontractor may take over the work or any separable part thereof, and complete the same or have the
same completed at Subcontractors expense, and In taking over, Confractor shall have the right for the purpese of completing the work
hereunder to take possession of all drawings, material tools and equipment belonging to Subcontractor wherever located, and for such purpose
this Subcontract Agreement shall be constructed as an assignment by Subcontractor to Contractor of sald drawings, material, tools and
equipment. Such ‘taking over shall not constitute or be construed as a waiver by Contractor of any action, claim or demand Centractor may have
against Subcontractor by reason of injury or damage resulting to Contractor because of Subcontractor's failure of performance hereunder. In as
much as the injury and damage to Contractor by reason of the failure of performance hereunder by Subcontractor are difficult of determination
with any degree of certainty, it is agreed that in the event so such taking over by Contractor, Subcontractor will pay fo Contractor at Contractor’s
option and election, as liquidated damages, an amount equal to fifteen percent (15%) of Contractors total cost including overhead and profit for
.completing the work required by this Subcontract Agreement.

The parties agree that the above method of computing liquidatad damages is a fair and reasonable method by which to estimate such damages
and is intended to reimburse Contractor for its expensa incurred and not to be construed in any sense as a penalty.

In addition, Subcontractor shall pay to Contractor a sum equal to Contractor's total cost of completing such work and a sum for reasonable
attomey’s fees in taking over and completing such work. In no event shall any delay in performance hereunder by Subcontractor be excused
unless, and then to the extent only, such delays are excused in writing by Contractor. In the altemative to the foregoing, upon occumence of any
of the events (a), (b} or (c) set forth above, Contractor at its election and upon notice to Subcontractor may teminate this Subcontract
Agreement but such termination shall not prejudice or be constructed as a waivar of any other rights or remedies Gontractor may have against
Subcontractor for breach of contract of failure or performance Subcontractor hereby waives all claims against Contractor for costs, profits, rent
or equipment or other darnages related to any action which Contractor may take under thig article.

19) FAILURE OF PERFORMANGE - The term “failure of performance” as used herein includes but is not iimited to: (a} faiiure to deliver shop
drawings, samples, materials, or products, and any other data requested by Contractor and failure to begin work hereunder when directed by
Contractor and diligently prosecute the same thereafter, in such a manner that progress will be in accordance with Contractors scheduls. (b}
Failure to pay when due all bills for all charges incurred in connection with the worlk. (c} Failure to supply a sufficient number of skilled workmen
and a sufficient quality of materials as determined by the Contractor at its sole discretion. (d) Failure to provide materials of the proper quality
and/or parform work of the quality as required by the Prime Contract

20) CONTRACTUAL CBLIGATIONS - Insofar as the same are applicable to the work described herein, Subcontractor agrees to be bound to
Contractor by terms of Contractors contract for the project and any amendments thereof, and to assume toward Contractor all the obligations
and responsibilities that Contractor assumes toward the Owner. in particular but with out limitation, Subcontractor agrees:

(a) That the determination of any dispute made pursuant to the provisions of the Prime Contract shall be binding upon Subcontractor (b) that all
pravisions of Contractor's contract with the Owner, with respect to the termination thereof, shall apply to this Subcontract Agreement and be
binding upon Subcontractor {c) that if the Prime Contract provides for arbitration then Subcontractor agrees to be a:party thereto and be bound
by the results thereof (d) that in the event that the Prime Contract contains liquidated damage clause and the Subcontractor in any way defautts
in way defaults in the performance of the work under this agreement way causes the Contractor to become liable and/or responsible to the
Owner for liquidated damages, then Subcontractor shall be liable to Contractor for the foss and damage caused the Contractor that may accrue
in favor of the Owner, including any liquidated damages claimed by the Owner against the Contractor under the Prime Contract (e) that if any
provision herein is Inconsistent with Contractor’s contract for the work or the drawings or specifications the specific provisions herein shall
govern.

21) LAWSUITS AND COLLECTION COSTS - In the event of any dispute between Contractor and Subcontractor arising out of the work to be
performed or the temms of this Subcontract Agreement then Subcontractor shall reimburse and pay over to Contractor all amounts spent by
Contractor to enforce any out of terms of the contract documents and the work to be performed thereunder including its cost and reasonable
attorney's fees. In the event of any lawsuit between the parties to this Subcontract Agreement arising out of any provision or requirement
herertof, which proceeds to a judgment, the prevailing party may be awarded its cost and reasonable attorney’s fees as fixed by the judge of the
court. ’
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22) OSHA AND CIVIL RIGHTS LAWS - Subcontractor agrees to comply at its own expense, with all Federal and State laws and regulations that
may be applicable from time to time to the performance under this Subcontract Agreement and to products, materials, tools, equipment and
facilities, including but not limited to the Ccsupational Safety and Health Acts, Construction Safety Act and the Civil Right Act, including rules
and regulations promulgated thersunder and including Executive Order 11246 and any madifying or superseding orders and Subcontractor
agree to indemnify, save and hold harmiess the Contractor from any and all liability and damages, fines, cost, and attomey’s fees incurmed by
Contractor on account of Subcontractor's failure to comply with all laws and governmental regulations applicable to Subcontractors performance

under this Subcontract Agreement.
23) AS-BUILT DRAWINGS - Subcontractor agrees o provide one set of as-built drawings upon completion of its work and further agrees that

the final payment may be withheld by Contractor pending receipt of said drawings.

IN WITNESS WHEREOF, these present have been executed as of the date first written above.

SUBCONTRACTOR - NV Lic. No. 4088-A NTI TOR - Lic. No. 32338
SOUTHERN NEVADA PAVING M.J. Dean Construction, Inc
3920 W. Hacienda Ave 5055 West Patrick Lane

Las Vegas, NV 89118 Las Vegas, Nevada 89118

‘Ti?a‘% %/Zilj Jj2-29-0Y

Authorized Signature / Date Authorized Signature / Date

;&JM P, ) ) e chre J- S Y, Y William Moore Director of Operations

Print Name Title Name Title
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AN e INSURANCE CREDIT WORKSHEET Sasson Hallier
(Tnstructions located o the  following page) Pl"OP er"l'l'e 5, LLC

Page 1o0f1
Panorama Towers
1. Contractor Information: Federal ID No.- 88-0091560
v Business Information (headquarters) - Contact lﬁ formation éadqusmlsm.i)
Company Name & dba /

Contact Name & Title: SQUTHERN NEVADA PAVING., INC. A X E -
Address: 3920 W. BACTENDA AVE. - i
City, Ste Zip Code: 155 yreas, wy go11a. 0CT 2 1 2004
Télephone: 702-876-5226
Fax: 702-876-6808
2. Bid Information: Bid Package No.:

Scope of Work: _gpanTNG & PAVING
Proposed Contract Price: _$ 787, 240.00 Amount of Self Performed Work: $787, 240,00
. O Contractor If Subcontractor,
Are you a: Xx Subcontractor identify under contract with: _ MJ DEAN
Nevada qukers' Compensaﬂon Insurance Information: _
@ [ : | @ Rate ger 3200 ® T ® [  ®wcrrmmm
State | Class Code Descripon =~ | pawol) - | Werker-hours Payroli i _(Payroll * Rate / 100}
NV 8010 |ROAD CONSTRUCTIO 7.46 4,000 2005000 14,920
9, Totals 14.920

10. Your Company’s Workers’ Compensation Experience Modifier: Fii

11 Modified Premium (Total WC Premium multiplied by line 10): 11,488

12.  a) Employers Liability Rate: b) Employers Liability Cost = line 11 x line 12a:

i3. 2) Modification Premium Factors: [ BRste | [ o Aweunt ]

Modifier 1:
Modifier 2;
d)Total Modifled Amount: 11,488

14, Total Workers’ Compensation Premium tline 11 plus 12 minus 13):
15.  a) General Liab. Rate; b) Based On:  c¢) Rate factor:

OReveips  0ha g0 GL Premtivan
DOther ____ Cost: 4,300
16.  a) Builder’s Risk/Installation Floater Rate: b) Builders Risk Premium Costs:
17.  a)Excess/Umbrella Rate: b)g;sae;im(:fﬂ E;) ﬁ:f;l&mﬂ
M Receints M Per £1.000 Excess/Umbrella
18. Total of all Insurance Premiums (total of lines 14, 15, I6&17): 15,788
19. Overhead & Profit on Insurance Prem. %: O/H & Profit Amount:
20. Total Initial Insurance Credit (Total of lines 18 &19):
Name: DICK RIDDLE Date: lﬂ "f g-~0 y

(please print) .
Title: _ VICE —PRESIDENT Signature; / Z; z é é: Eé Z






of the recipients identified above. If you are not the intended recipient of this communication, you are hereby notified that any
unauthorized review, use, dissemination, distribution, downloading, or copying of this communications is strictly prohibited. If you
are not the intended recipient and have received this communication in error, please immediately notify us by reply email, delete
the communication and destroy all copies. Thank you.

b% Please consider the environment before printing this e-mail

From: Scott Williams [mailto:swilliams@williamsgumbiner.com]
Sent: Monday, May 2, 2016 11:47 AM

To: jbeal@bbblaw.net
Cc: Edward Song; Vicki Fedoroff

Subject: RE: RE: Panorama Towers / NRS 40

Dear Mr. Beal:

I am responding to your emails below to Edward Song regarding the Panorama Towers
project. Please note that Mr. Song is corporate counsel to the Owners’ Association, and that
my office will be handling the Chapter 40 claim.

The settlement of the prior lawsuit resulted in a release of known claims only. The recent
Chapter 40 notice served in February involves claims that were unknown when the prior suit
settled. One of the new claims involves the defective sewer installation described in the
Chapter 40 notice.

We served your client, SNP, based on the limited information available to us suggesting
that SNP played a role in the sewer installation. We have no interest in pursuing claims against
parties who were not involved in the newly identified claims, and would appreciate your input
regarding SNP’s role, or lack thereof, in the sewer installation.

If you have SNP’s contract, and can provide it to us, that would be appreciated.
Very truly yours,

Scott Williams

Williams & Gumbiner LLP

100 Drakes Landing Road, Suite 260
Greenbrae, CA 94904

(415) 755-1880

swilliams@williamsgumbiner.com

From: Jeremy Beal <jbeal@bbblaw.net>
Date: April 14,2016 at 1:39:11 PM PDT
Subject: RE: Panorama Towers / NRS 40
To: 'Edward Song' <ESong@leachjohnson.com>

Edward

I just found out that SNP was provided Chapter 40 notice in the prior litigation
involving the Panorama Towers that resolved several years ago. SNP was covered
by the OCIP in that case, and I believe was included as a dismissed enrollee in the
final settlement/release agreement executed in 2010.

Docket 80615 Document 2026%82
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Given that SNP was already brought into this case years ago, given that it appears
that any claims involving their scope of work (grading) were already resolved
through that prior litigation, and given that none of the current claimed defects in
your recent Chapter 40 notice implicate SNP’s scope of work, I would ask that
you strongly consider withdrawing your Chapter 40 notice to SNP at this time.

If, instead, you feel that you have specific information that SNP’s work is
implicated by your client’s current claims, I would ask for specifics from you as
soon as possible.

Thank you.
Jeremy Beal

Jeremy E. Beal

Partner | Bullard, Brown & Beal LLP

234 East Commonwealth, Second Floor | Fullerton, CA 92832
jbeal@bbblaw.net | TEL 714-578-4050 | FAX 714-578-4060
CELL 714-553-2954

This message may contain CONFIDENTIAL INFORMATION WHICH ALSO MAY BE LEGALLY
PRIVILEGED and is intended only for the use of the recipients identified above. If you are not the intended
recipient of this communication, you are hereby notified that any unauthorized review, use, dissemination,
distribution, downloading, or copying of this communications is strictly prohibited. If you are not the intended
recipient and have received this communication in error, please immediately notify us by reply email, delete the
communication and destroy all copies. Thank you.

b% Please consider the environment before printing this e-mail

From: Jeremy Beal [mailto:jbeal@bbblaw.net]
Sent: Wednesday, April 13, 2016 12:58 PM

To: 'Edward Song'
Cc: 'Daniel E. Lopez'
Subject: RE: Panorama Towers / NRS 40

Edward
Thank you for this information. I will reach out to Peter shortly.

I was wondering, however, if you could provide me with some insight as to why
you gave Chapter 40 notice to SNP? SNP was a grader on this project. It does not
appear that any of the current claims articulated in your Chapter 40 notice have
anything to do with grading issues. Was there a specific reason why SNP was
given notice? Perhaps we could short circuit this by just getting you confirmation
of SNP’s scope of work?

Thank you.
Jeremy

Jeremy E. Beal
Partner | Bullard, Brown & Beal LLP
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234 East Commonwealth, Second Floor | Fullerton, CA 92832
jbeal@bbblaw.net | TEL 714-578-4050 | FAX 714-578-4060
CELL 714-553-2954

This message may contain CONFIDENTIAL INFORMATION WHICH ALSO MAY BE LEGALLY
PRIVILEGED and is intended only for the use of the recipients identified above. If you are not the intended
recipient of this communication, you are hereby notified that any unauthorized review, use, dissemination,
distribution, downloading, or copying of this communications is strictly prohibited. If you are not the intended
recipient and have received this communication in error, please immediately notify us by reply email, delete the
communication and destroy all copies. Thank you.

b% Please consider the environment before printing this e-mail

From: Edward Song [mailto:ESong@leachjohnson.com]
Sent: Wednesday, April 13, 2016 10:07 AM

To: jbeal@bbblaw.net

Subject: Panorama Towers / NRS 40
Mr. Beal,
I received your voicemail.

Peter Brown is representing the development entities.

His email is: pbrown@bremerwhyte.com

Please let me know if you have any further questions.

Thanks

L@G LEACH JOHNSON
SonG & GrucHow

Edward J. Song, Esq.

Leach Johnson Song & Gruchow
8945 West Russell Road, Ste. 330
Las Vegas, Nevada 89148
Telephone: (702) 538-9074
Facsimile: (702) 538-9113

Reno Office:

10775 Double R Boulevard
Reno, NV 89521

Phone: (775) 682-4321
Fax: (775) 682-4301

THIS EMAIL TRANSMISSION IS INTENDED FOR THE EXCLUSIVE USE OF THE INDIVIDUAL OR ENTITY TO WHOM
IT IS ADDRESSED, AND MAY CONTAIN PRIVILEGED AND CONFIDENTIAL INFORMATION THAT IS PROTECTED
BY THE ELECTRONIC COMMUNICATIONS AND PRIVACY ACT (18 USC §§§§ 2510-2521), THE ELECTRONIC
COMMUNICATIONS PRIVACY ACT, 18 USC §§ 2701 ET. SEQ., AND NRS §§§§ 179.410-179.515 AND NRS 200.610-
200.690, AND MAY ALSO BE PROTECTED UNDER THE ATTORNEY/CLIENT WORK PRODUCT OR OTHER
PRIVILEGE. IF YOU ARE NOT THE INTENDED RECIPIENT OF THIS COMMUNICATION, YOU ARE HEREBY
NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION, OR COPYING OF THIS COMMUNICATION IS STRICTLY
PROHIBITED. IF YOU HAVE RECEIVED THIS TRANSMISSION IN ERROR, PLEASE NOTIFY US IMMEDIATELY BY
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TELEPHONE, FAX OR EMAIL, AND DELETE THE ORIGINAL MESSAGE AND ANY ATTACHMENTS.

This email has been checked for viruses by Avast antivirus
software.
WWW.avast.com

This email has been checked for viruses by Avast antivirus software.
WWW.avast.com
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From: Scott Williams

To: pbrown@bremerwhyte.com; Darlene Cartier

Cc: flynch@lhsslaw.com; Vicki Fedoroff; Wendy Jensen; Bruce A. Edwards , Esq. (bedwards@jamsadr.com); Castillo
David

Subject: Panorama Towers - service list

Date: Thursday, June 30, 2016 6:13:38 PM

Peter and Darlene:

Following our conversation this afternoon, attached is a list of the contractors we served with
the Chapter 40 notice. The list identifies each contractor’s legal representation, and if none
that we are aware of, the contractor’s corporate status. Please add any additional information
you have so that we can prepare a service list.

Thanks,
Scott

Scott Williams

Williams & Gumbiner LLP

100 Drakes Landing Road, Suite 260
Greenbrae, CA 94904

(415) 755-1880
swilliams@williamsgumbiner.com
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From: Peter Brown

To: Scott Williams; David Castillo

Cc: flynch@lhsslaw.com; Vicki Fedoroff; Wendy Jensen; Darlene Cartier
Subject: RE: Panorama Towers - mediation conference

Date: Thursday, August 11, 2016 11:23:22 AM

Everyone:

Unfortunately, | have a whole day of pre-trial hearings already set for the 7th (there is no way the
case will settle before then —it is a wrap file high rise case like Panorama and the parties have shut
down all settlement discussions and will not re-schedule until after the court rules on the pre-trial

motions). Darlene and | need the 6t to jointly prepare for the oral arguments on the 7th,
Does Bruce have any later dates open in September?

Peter

From: Scott Williams [mailto:swilliams@williamsgumbiner.com]

Sent: Thursday, August 11, 2016 10:14 AM

To: David Castillo

Cc: flynch@lhsslaw.com; Vicki Fedoroff; Wendy Jensen; Darlene Cartier; Peter Brown
Subject: RE: Panorama Towers - mediation conference

David — I can do either date, but with Labor Day on the 5, the 7" would be preferable.
(Flight scheduling would be easier for both Bruce and I.)

Scott Williams

Williams & Gumbiner LLP

100 Drakes Landing Road, Suite 260
Greenbrae, CA 94904

(415) 755-1880
swilliams@williamsgumbiner.com

From: David Castillo [mailto:dcastillo@jamsadr.com]

Sent: Thursday, August 11, 2016 9:48 AM

To: Scott Williams <swilliams@williamsgumbiner.com>

Cc: flynch@lhsslaw.com; Vicki Fedoroff <vfedoroff@williamsgumbiner.com>; Wendy Jensen
<wjensen@williamsgumbiner.com>; Darlene Cartier <dcartier@bremerwhyte.com>;
pbrown@bremerwhyte.com

Subject: RE: Panorama Towers - mediation conference

Importance: High

Good Morning Counsel,

Currently Bruce does not have any available dates in August. The next available dates are September

6™ and 7™, Please let me know if one of these dates will work for the parties.
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Thank you.

David Castillo
Case Manager

@NIAMSE® s

Two Embarcadero Center, Suite 1500
San Francisco, CA 94111
dcastillo@jamsadr.com

Direct Dial: 415-774-2667

m m Fax: 415-982-5287

JAMS Neutral Analysis: Unbiased,
confidential case evaluation from the best
legal minds in the business.

From: Scott Williams [mailto:swilliams@williamsgumbiner.com]
Sent: Friday, August 05, 2016 3:30 PM
To: Bruce Edwards <bedwards@jamsadr.com>

Cc: flynch@Ihsslaw.com; Vicki Fedoroff <vfedoroff@williamsgumbiner.com>; Wendy Jensen

<wjensen@williamsgumbiner.com>; David Castillo <dcastillo@jamsadr.com>; Darlene Cartier

<dcartier@bremerwhyte.com>; pbrown@bremerwhyte.com

Subject: Panorama Towers - mediation conference

Bruce:

Following our phone conversation this afternoon, I spoke with Darlene Cartier who advised
that Peter Brown’s trial on August 8, discussed in our last conference call, has been continued.
This would hopefully enable us to schedule a mediation conference sometime in August.

Please ask David to coordinate a mutually convenient date for the conference.
Thanks,
Scott

Scott Williams

Williams & Gumbiner LLP

100 Drakes Landing Road, Suite 260
Greenbrae, CA 94904

(415) 755-1880
swilliams@williamsgumbiner.com

From: Scott Williams

Sent: Thursday, June 30, 2016 6:13 PM

To: pbrown@bremerwhyte.com; Darlene Cartier <dcartier@bremerwhyte.com>

Cc: flynch@lhsslaw.com; Vicki Fedoroff <vfedoroff@williamsgumbiner.com>; Wendy Jensen
<wjensen@williamsgumbiner.com>; Bruce A. Edwards , Esq. (bedwards@jamsadr.com)
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<bedwards@jamsadr.com>; Castillo David <dcastillo@jamsadr.com>
Subject: Panorama Towers - service list

Peter and Darlene:

Following our conversation this afternoon, attached is a list of the contractors we served with
the Chapter 40 notice. The list identifies each contractor’s legal representation, and if none
that we are aware of, the contractor’s corporate status. Please add any additional information
you have so that we can prepare a service list.

Thanks,
Scott

Scott Williams

Williams & Gumbiner LLP

100 Drakes Landing Road, Suite 260
Greenbrae, CA 94904

(415) 755-1880

swilliams@williamsgumbiner.com
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BREMER WHYTE

BREMER WHYTE BROWN & O'MEARA LLP

1160 N, TOWN CENTER DRIVE
SUITE 256

LAS VEGAS, NV 89144

{702} 258-6663

(702) 2538-6662 FAX
www.bremerwhyle.com

NICOLE WHYTE
KEITH €. BREMER'
RAYMOND MEY

R
PETER C. BHOWN'H
JOHN V. O'MEARAM
KERE ¥ TICKNER'

TYLER D, OFFENHAUSER'
PATRICK AU’ .
JEREMY 5. JOHNSON
JOHN HOFDOHEY'

VI NAGPAL'

KAREN M. BAYTOSHY
MONIQUE R. DONAVAN
ARASH 5, ARABE .
LANETTA DW. RINSHART'
JONN }, BELANGER'

PAUL A, ACKER

ALISON 1 HURLEY'
LUCIAN 3 GRECO, JRF
ANTHOMNY T. GARAST
RACHEL A, MiHAY
MICHAEL A D ANDREA®
SHEILA C. STILES™
BENIAMIN L. PRICE
ALEXANDER M. GIANNETTOM™

Admitted in Califoriia
Adnuitied in Novada

Admikad i Asizong

Admilted it Colorale
Admitied in Oldo

Admitied in Wasldngton D.C.
Admitted in Orepon

Adinitied in Texas

Adbmaued in Washington
Admined in New Jemey
Adnuties] in Now York
Admted in Hlinois

14 Admitted i Unk

15 Adnatied in Pennsyivania

o Admitied n New Mexico

1 Adniitted w1 Delawaic

+ Cerufied Family Taw Speciatist
The Sue Bar of Califenia Board
of Legal Specialization

DoEp e ow o & oo

September 26, 2016

VIA HAND DELIVERY

Francis I. Lynch, Esq
LYNCH HOPPER SALZANO SMITH

And/Or

Scott Williams, Esq.

LAW OFFFICE OF WILLIAMS &
GUMBINER, LLP

Re:

RICK L PETERSON
LANCE J. PEDERSEN
DANIEL & CRESPO'

JOMN €. GUTTHIER

JOUN B CAVARGYANG'

R, TODD WINDISTH
TROY A, CLARKY
JEFFREY W. SAAR
NICOLE M, SLATTERY
RYLE P, CARROLL'
BRANDI M. PLANET
LIZA VELAZEQHY

CARL ). BASILE'
JONATHAN A KAPLAN'
KATHERINE SHRAGER'
SCOTT W, ULs'

ALEX M. CHAZEN'

1ASON 5. DHGIOIA
CAMERON B, GORDON'

. GATSFORD'

¢ HOLT
DARLERE M. CARTIER
NICOLE L. SCHMIDT
AUGUST B HOTCHKIN
JARED G CHRISTENSEN
NICHOLAS €. YOUNG
KRERRY R OBRIEN
CHRISTOPHER SCHON!
KENNETH L. MARIBOHO 1
NICOLE NUzR0'

JENNA M, WARDEN'
PATRICK TAYLOR
SAKITA PATEL'
MICHELLE CAMPRELL'
CHELSIE A ARAMY
CHELSEE M. MONTGOMERY'
DANIELLE N, LINCORS'

R
M. WINHLE-PEYTERSON

5 > GARZA

ROSS A. DILLION

NATASHA M, Wi

CYNTHIA R, BEER'
BRADLEY ). BIGGS™

L. WILLIAN LOCKE'
TIEFANY L. BACON'

M AR MTATABIKWA-WALKER
HEATHER L. FRIMMER'
ERIC 6. ALDEN'

DAVIE 1. BYASSEE'
RAYMOND E. ARESHENRO™
ALEXAKDRA N, IORFIND
MERRITT E. COSGROVE'
TRACEY L. STROMBERG'
JACGUELENE A. MARCOTT'
MADELINE M, ARCELLANAT
LESLEY A. POWERS'
VICTOR XU .

HAASTY §. BURNY'
HORMAN S. FULTON 1Y
JASON i1, DANG'

MATTHEW E. PRIMM
ROBERT 5. OH'

MELISSA L. GOULEY
HALEY A. HARRIGAN
HONATHAN M, CARLSON'
MATTHEW B MEEHAN
BRYAN STOFFERANK'
MATTHEW T ARVIZU"
CECHIA K LEIRWERER
MATTHEW A TRONCALI"”
LEILA R, RAIAZY

NATASHA D COURT
RRISTER DAVENPORT
CHRISTING M, ULICH'
RUKHSAR SIDDIQUY
LALURA L BELL

YVONNE RLAZ

JVON A PAYTON'
STRAHEN C. DREHER'
JOHNPAUL N. SALEM'
ROCHELLE SIARDING-ROUD’
SABRINA B, KINSON'
YA S AZIME

Panorama Towers Condominium Unit Owners’ Association v. Panorama

Towers I, LLC, et al.
BWER&(O Clients/Insureds:

and all related entities/persons

BWB&O File No.:
Subject:

1287.551
Tender of Defense and Indemnity

Panorama Towers [ & I1; M. J. Dean Construction

Bremer, Whyte, Brown & O’Meara, LLP has been retained to represent Panorama
Towers [ & I, M.J. Dean Construction and all related entities/persons in the above-referenced
matter involving alleged new claims for construction defects at the Panorama
Panorama Tower 1I project, located at 4525 Dean Martin Drive, Las Vegas, Nevada (“the

Project”).

Tower 1 and

On February 24, 2016, the Panorama Towers Condominium Unit Owners® Association,
Inc. (“Association”) separately served Laurent Hallier, Panorama Towers I, LLC, Panorama
Towers I Mezz, LLC, Panorama Towers 11, LLC’S, Panorama Towers 1, Mezz, LLC and M.J.

Newport Beach Las YVegas Los Angeles San Diego

949.221,1000 702.258.6665 8I8.712.9800 619.236.0048
HM2873 5 I\Com\ Tenders\Association 00} Tender docx

Berkeley

510.540.4881

Phoeenix

602.274,1204

$51,276.9020

Riverside

Denver

feno

303.256.6327 775.398.3087
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Francis . Lynch, Esq

Scott Willtams, Esq.
BWB&O File No.: 1287.551
September 26, 2016

Page 2

Dean Construction, Inc. with a “Notice to Contractor Pursuant to Nevada Revised Statutes,
Section 40.645” (hereinafter “Chapter 40 Notice™). The Chapter 40 Notice alleges defects
involving the windows, fire blocking, mechanical room piping and problems with the main
sewer line.

The Project was involved in a previous construction defect lawsuit entitled Panorama
Towers Condominium Unit Owners’ Association, Inc. v. Panorama Towers I, LLC, et al.; Eighth
Judicial District Court Case No. A-09-598902 (hereinafter “Prior Litigation™), which was settled
in mid-2011. The terms of the settlement in the Prior Litigation were set forth in a Confidential
Settlement Agreement and Release (hereinafter “Settlement Agreement”).

The Settlement Agreement included an irrevocable and unconditional release by the
Association as follows:

...as to any and all demands, liens, claims, defects, assignments, contracts,
covenants, actions, suits, causes of action, costs, expenses, attorney’s fees,
damages, losses, controversies, judgments, orders and liabilities of whatsoever
kind and nature, at equity or otherwise, either now known with respect to the
construction defect claims ever asserted in the SUBJECT ACTION or related to
the alleged defect claims ever asserted in the SUBJECT ACTION.

In addition, pursuant to the Settlement Agreement, includes a warranty made by
the Association (HOA) as follows:

...If the HOA [Association], or any person or organization on its behalf, including
an insurer, ever pursues litigation related to the PROJECT which seeks to impose
liability for defects that were known to the HOA at the time this Agreement was
executed by the HOA, then the HOA will defend, indemnify, and hold harmiless
DEVELOPER, BUILDERS and DESIGN PROFESSIONALS and their insurers
with respect to such litigation.

The construction defect claims set forth in the Association’s Chapter 40 Notice involve
construction defect claims that were known and asserted in the Prior Litigation and/or are related
to the construction defect claims asserted in the Prior Litigation. Therefore, on behalf of our
clients/Respondents and pursuant to the Settlement Agreement in the Prior Litigation, we
hereby tender their defense and indemnity to the Association.

28765 1ot Tenders\Association 061 Tender.doox
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Francis . Lynch, Esq

Scott Williams, Esq.
BWB&O File No.: 1287.551
September 26, 2016

Page 3

We look forward to your response to our tender.
Very truly yours,

BREMER WHYTE BROWN & O'MEARA LLP

Peter C. Brown

pbrown@bremerwhyte.com
PCB

A28 7SS IWCorrTenders\Assoctation 004 Tender.doex

AA2313



EXHIBIT 6

AA2314



Law Offices of
LYNCH HOPPER, LLP

CORPORATE CENTER 7 WATERERONT PLAZA
1216 8, VALLEY VIEW BLvD, STE, 208 500 ALA MOANA BLVD., STE. 406
Las VEGAS, NV 89142 Hoxpuusy, Hi 96513
PHONE: (702) 868-1115 FPHONE: (308) 7379222
FAN: (42} B68-11 14 Fax; [808) 440-06%4
FRANCIS 1L LyNCH, ESQ, - LICENSED 1IN NV OF CounstL
CHARLES “DEE” HOPPER, ESQ, « LICENSERIN NV & TX LorEN TILLEY, ESQ. -LICENSER IN HI
11/28/16

Dear Mr, Brown:

This responds to the tender of defense submitted by your clients to the Association, as set
forth in your letter dated September 26, 2016.

As we understand it, your tender is based on Paragraph 4 of the settlement agreement by
which the prior lawsuit by the Association against your clients was concluded, which provides in
relevant part:

The HOA agrees to defend, to indemnify, and to hold DEVELOPERS ... and their
insurers harmless from any liabilities, claims, demands, damages, costs, expenses
and attorney’s fees incurred as a result of any person or entity, including the
HOA’s insurers, asserting any claim asserted by the HOA....

The Association respectfully declines your tender of defense for the following reasons. First,
no “claim™ has been asserted or is currently pending against your clients, so there is nothing to
defend or indemnify.

Second, there will be no obligation under the above provision to defend or indemnify your
clients even when the Association does file suit against them. Case law makes clear that the
purpose of indemnity is to protect the indemnitee from claims by third parties, not claims by the
indemnitor. And, consistent with the purpose of indemnity, the above provision obligates the
Association to indemnify your clients for claims by third parties, such as the Association’s
members or insurers — who may “[assert] any claim asserted by the HOA” — which is a standard
provision in settlement agreements used to settle construction defect suits filed by homeowners’
associations.

AA2315



November 28, 2016
Page 2

Moreover, the contention that the Association is obligated to defend your clients is entirely
inconsistent with the release contained in Paragraph 5 of the agreement. Because the release is
for “known™ claims only, it was expressly contemplated by the parties that the Association would
have potential future claims against your clients. It would be inaccurate to interpret the settlement
agreement as requiring the Association fo indemnify your clients for future claims brought

against them by the Association, when such future claims were expressly contemplated by the
agreement.

Nonetheless, we will be tendering vour clients’ suit against the Association to the

Association’s insurer. In doing so, we will also tender your tender of defense. If for some reason
the insurer decides to accept your tender of defense, we will let you know.

Sincerely,

LYNCHHOPPER, LLP
/
%)W

Francis I. Lynch, Esq.
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Electronically Filed
8/19/2020 10:58 AM
Steven D. Grierson

CLERK OF THE COU
TRAN Cﬁ.‘wf 'ﬁ""“‘

DISTRICT COURT
CLARK COUNTY, NEVADA

LAURENT HALLIER,
CASE NO. A-16-744146-D

Plaintiff, DEPT. XXII

VS.

PANORAMA TOWERS CONDOMINIUM
UNIT OWNERS ASSOCIATION,

—_— N N N N N N e e N e

Defendant.

BEFORE THE HONORABLE SUSAN JOHNSON, DISTRICT COURT JUDGE
APRIL 23, 2019

RECORDER’S TRANSCRIPT OF HEARING RE

MOTION FOR SUMMARY JUDGMENT

APPEARANCES:

For the Plaintiff: JEFFREY SAAB, ESQ.
DEVIN GIFFORD, ESQ.

For the Defendant: MICHAEL GAYAN, ESQ.

FRANCIS LYNCH, ESQ.
SCOTT WILLIAMS, ESQ.

RECORDED BY: NORMA RAMIREZ, COURT RECORDER

Page - 1
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TUESDAY, APRIL 23, 2019 AT 9:38 A.M.

THE COURT: Okay. Let’s go to Hallier. Laurent Hallier versus Panorama
Towers Condominium Unit Owners Association, case number A16-744146-D.

MR. SAAB: Good morning, Your Honor. Jeff Saab on behalf of the Plaintiffs.

MR. GIFFORD: Devin Gifford, bar number 14055, on behalf of the Plaintiffs.

MR. GAYAN: Good morning, Your Honor. Michael Gayan on behalf of the
Defendant and Association.

MR. LYNCH: Good morning, Your Honor. Francis Lynch on behalf of the
Defendant and Association.

THE COURT: Okay. We gotta get Mr. Williams on the phone.

MR WILLIAMS: Hello.

THE COURT: Okay. Mr. Williams, are you on the phone?

MR. WILLIAMS: Yes, | am, Your Honor.

THE COURT: | —

MR. WILLIAMS: Good morning.

THE COURT: --just — | just called the Hallier versus Panorama Towers
Condominium Unit Owners Association, case number A16-744146-D. Counsel here
has identified — have identified themselves but I'd like them to do it again and
everyone identify who you're representing.

MR. GIFFORD: Devin Gifford on behalf of the Plaintiff's, Counter Defendants.

MR. SAAB: Jeff Saab on behalf of the same parties.

MR. GAYAN: Michael Gayan on behalf of the Defendant and Association.

MR. LYNCH: Francis Lynch on behalf of the Defendant and Association,

Your Honor.

Page - 2
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THE COURT: Okay. Mr. Williams.

MR. WILLIAMS: And Scott Williams appearing for the Homeowners
Association.

THE COURT: Okay. And, Mr. Williams, can you hear everybody okay?

MR. WILLIAMS: Well, it'’s not great but I'll do my best.

THE COURT: Okay. Well, 'm gonna just go ahead and ask the attorneys
just to remain seated, make sure that microphone is close to you or if you want to
use the podium and keep the microphone close to you I'm okay with that too. So,
you will not offend me if you remain seated.

Okay. This is the Plaintiff's and Counter Defendant’s Motion for
Summary Judgment Pursuant to NRS 11.200 — wait, 202 subsection 1 and then
we’ve got Defendant’s Conditional Countermotion for Relief Pursuant to NRS 40.695
— well, subsection 2. | don’t think I've ever had a conditional countermotion.
Anyway, it's the Plaintiff's show.

MR. GIFFORD: Thank you, Your Honor. Your Honor, we filed this Motion for
Summary Judgment under NRS, as you said, 11.202 as amended by AB125. It
states: “That no action may commence more than six years after substantial
completion of the project.” There’s there pertinent dates as part of our motion,
there’s one substantial completion dates of the two towers which are January 16™
and March 26" of 2008.

THE COURT: Well, now, | will say there was a rub by the — the Homeowners
Association —

MR. GIFFORD: Sure.

THE COURT: -- that a genuine issue of material fact remains because you

didn’t assert all three of the triggering dates for substantial completion.

Page - 3
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MR. GIFFORD: Sure. So, I'll just address that now, Your Honor. So, in our
motion under Exhibit C and D we included certificates of occupancy and certificates
of occupancy for the two towers themselves they actually have the issuances dates
for the certificate of occupancy in addition to the building’s final completion dates.
Now, with regard to those with a completion, you know, | know that they — | know
that counsel — they had an issue with us, you know, showing — we don’t have
enough information, we haven'’t provided that, but the problem is, Your Honor, there
are no notices of completion that were recorded for these buildings themselves. If
they were recorded they would have been recorded in the recorder’s office as per
NRS 108.228 and we looked — we scoured those records, Your Honor, they do not
exist. Those are optional — those are optional documents that don’t even have to
necessarily exist in every case. They're used by owners to put parties on notice that
the time to file a lien has begun. For the towers themselves they don’t exist and the
fact that these the Association’s counsel hasn’t provided any documents or any
other arguments other than simply we haven'’t provided enough isn’t enough under

the Wood v. Safeway case. They have to actually show some material dispute and

show some facts or some more than a scintilla of fact that — that could exist.

THE COURT: Okay. So, we have a — I'm just looking right now at Exhibit C
to the motion and it has a C of O with respect to one of the towers --

MR. GIFFORD: Correct.

THE COURT: -- and it shows a building final of March 16, 2007 and an
issued date of January 16 of 2008.

MR.GIFFORD: Correct. And then Exhibit D would be for the tower two and
it's the same --

THE COURT: Correct.

Page - 4
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MR. GIFFORD: -- situation.

THE COURT: Okay. Let me just get to the statute real quick.

MR. GIFFORD: Sure.

THE COURT: Okay. Allright. So, the date — date of substantial completion
of the improvement — by the way, | didn’t have my book at home when | was reading
through this last night.

MR. GIFFORD: No problem.

THE COURT: Okay. “It shall be deemed to be the date of substantial
completion of the — of the improvement to the property shall be deemed to be the
date on which (a) the final building inspection of the improvement is conducted, a
notice of completion issued for the improvement or a certificate of occupancy is
issued for the improvement whichever occurs later.” Now enlighten me, isn’'t a
notice of completion usually issued prior to the certificate of occupancy?

MR. GIFFORD: Yes. So, it's the later of three days.

THE COURT: Right.

MR. GIFFORD: And so we were trying to exercise all caution, we looked up
the recorder’s office, we called the recorder’s office, they don’t exist. And, Your
Honor, even if they did in order to affect our analysis under the motion they would
have to be issued after February 24, 2010 because that — that’s -- in that period that
wouldn’t impact it. Even if they were issued after which they weren’t and they don’t
exist they would have to be issued at that point. Even then — even if they were
issued the Association still had to have filed their claims before the tolling period
ended that they were granted. So, it's not a material dispute with respect to the
substantial completion date. There’s no dispute that those were the actual dates.

THE COURT: Okay. If we were to use the C of O issue date — by the way,

Page - 5
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when | say certificate — C of O | mean certificate of occupancy which you got
attached at Exhibit C and D to your motion --

MR. GIFFORD: Correct.

THE COURT: -- if we were to use those dates which are — one is January 16
of 2008 and March 26™ of 2008. Now, one thing you had indicated in your motion is
that you pointed out, well, the six years would have run anyway but the problem I'm
having with that analysis is that we have to go with what the — what the statute of
repose was before 2015 which would be six for latent defects — or patent defects,
eight for latent defects and then ten for those defects that the contractor knew or
should have known of course then it changes to the six. So, | don’t — | don’t
consider them dead or that the statute of repose ran before AB125 came into
existence —

MR. GIFFORD: Right.

THE COURT: -- okay?

MR. GIFFORD: Right.

THE COURT: Because you haven’'t shown me that these are all open
obvious conditions which then six-year statute of repose under the old statute would
have --

MR. GIFFORD: Right.

THE COURT: --run. Okay. So, then we talk about the year grace period
and then any tolling provisions after that.

MR. GIFFORD: Right.

THE COURT: Okay.

MR. GIFFORD: Right. So, no, | think the argument — and | understand your

position, Your Honor, it’s just that there aren’t any of the notices of completion and
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without — without those in existence we can’t — we can’t assume that they exist, you
know what | mean?

THE COURT: Okay.

MR. GIFFORD: You know what | mean? So, they haven’t really met their
burden to refute that. All these are public records and, you know, any one of us can
go on-line and look up the recorder’s office records and find those and they just
don’t exist.

THE COURT: Okay.

MR. GIFFORD: Okay. So, moving on, Your Honor. We kind of passed that
issue. Another issue that the Association had with our motion is that we didn’t argue
the accrual date as a material issue of fact that — so we can’t — you can’t
[indecipherable]. But again, the accrual date if you remember in section AB125,
section 21, subsection 6 says that the accrual date — if there’s an accrual date — if
the accrual of a parties’ claims occur before the enactment of AB125 then that party
would otherwise lose their rights for their claims because of the -- retroactive ability
of the — of the statute repose then they actually get a grace period. Well —

THE COURT: Right.

MR. GIFFORD: -- we're not necessarily disputing that their claims accrued
back in 2013. And actually the fact that we’re not disputing it helps them out
because the alternative is there’s one or two options, right? So, there’s (1) the
accrual date occurred before inaction of AB125 or (2) it occurred on or after that
date. If it occurred on or after that date the law says that they lose their claims,
there is no grace period. If they accrued before — and then again [indecipherable]
right? So, if they accrued before, which is what they’re asserting in this case, then,

yeah, they get the grace period but we’re not disputing that there’s a grace period

Page - 7
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that’s applicable. So, if that’s not a material issue of dispute really that would affect
the analysis anyway.

THE COURT: Okay.

MR. GIFFORD: One thing, Your Honor, is that the Association has also
mentioned that, you know, their — by virtue of them serving a Chapter 40 notice that
that was commencing their lawsuit, but the law —

THE COURT: No, it's not commencing the lawsuit but it does toll any limiting
provisions.

MR. GIFFORD: Right. And | just wanted to clarify it because their motion
although they kind of back track and say something else, but they kind of mention,
well, notice — Chapter 40 notice itself commences the lawsuit and | wanted to make
sure that was clear because there really is no dispute about that with your prior
orders, with other cases, and even they make some judicial admissions in their
oppositions. For instance, (1) they say — and this was their opposition to the MSJ
regarding our — the amended Chapter 40 notice. They said: “No notice or
opportunity to repair was required before commencing their own action to recover
for construction defects.” By way of their answer and counterclaim the Association
filed such an action. So, they have these admissions in their pleadings, | don’t really
think there’s really any dispute that commencing a lawsuit is different than serving a
notice under the rule.

THE COURT: Well, | — I don’t know that | — we — | know we’re talking form
over substance, but | view the service of the notice on February 24 of 2016 as at
that point tolling because they did it on the last day —

MR. GIFFORD: Right.

THE COURT: --it tolls until the completion of the Chapter 40 process. Now,

Page - 8
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of course that puts the homeowners association basically on notice that, you know,
they’ve gotta pull the trigger on filing a — instituting litigation on the last day — or that
the tolling — by the last day of the tolling provisions, you know, ceasing.

MR. GIFFORD: Right. Right. And I think — you’re right, | think it is form over
substance, it’s just | do want to have a record where it was unclear that we have —
we had a Chapter 40 notice, yes, which we agree will toll the statute under the right
circumstances but there’s also this other element, this later element of commencing
a lawsuit. We just want to make sure that that was clear in front of the Court. | don’t
really think there’s any dispute about that.

THE COURT: Okay.

MR. GIFFORD: Okay. Now, with regard to the tolling, Your Honor. | know
you’ve mentioned it. The Association claims that by virtue of their serving the
Chapter 40 notice within the grace period they get the benefit of tolling to save their
late filing of the lawsuit. This is the [indecipherable] Your Honor, because (1) NRS
40.695 provides that statutes of limitation or repose are tolled from the time notice of
the claim is given. Now, the grace period that’s found in AB125 that is — that is not
codified in any statute that is only found in AB125. It’s just part of the bill and an
assembly bill is not a statute so you can’t — the tolling provision of NRS 40.655 it
can’t apply to toll the grace period. It's a completely separate distinct element,
right? And you’ve agreed with that in your Sky order. In the prior case you said — |
quote: “The grace period does not toll the statute of repose. Nothing in section 21,
subsection 6 of AB125 indicates that the grace period is subject to tolling.” Your
Honor, there’s — there was no tolling in this case and that’s one of the primary
arguments that we’ve tried to convey in our motion is that when the Association

served their Chapter 40 notice during the grace period that did not seek to toll the

Page - 9
AA2325




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

statute of limitations because by that time the statute of repose —

THE COURT: Now, we'’re —

MR. GIFFORD: -- had already —

THE COURT: -- talking —

MR. GIFFORD: -- expired.

THE COURT: -- about — okay. Now, are we talking about statute of repose or
statute of limitations here?

MR. GIFFORD: | apologize, Your Honor. | misspoke.

THE COURT: Right. Okay.

MR. GIFFORD: What I'm referring to today is the statute of repose.

THE COURT: Okay.

MR. GIFFORD: Right. So, the minute that AB125 became effective the ten
year — potential ten-year statute of repose period went down to six years
immediately. Now, there was no action by the — by the Association before the
enactment of AB125. So, when they served their Chapter 40 notice during the
grace period that did not toll the statute of repose. It couldn’t have because the
statute of repose had already expired. That period was already way before that. So,
by serving that notice they can’t toll a statute that doesn’t exist. And that was the —
really the point we're trying to convey. You have — you have a statute of repose that
because of the — because of the shortened statute of repose it would have expired
in 2014 as of February 23" of 2015 when AB125 was enacted.

THE COURT: Well, that’s if — if the six-year statute of repose — well, | don't
know that | agree with that part on it, but | think the fact of the matter is it — see, if
there was a statute — if the statute of repose was six years only before like — now,

I’'m talking about for example if they had a patent defect and they didn’t act on it
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within the six years well then it would have expired two years before AB125 came
into existence but we're not getting — I’'m getting the sense that you're not contesting
at all, you're just assuming, hey, it is the ten year for purposes of this motion.

MR, GIFFORD: Correct. Yeah. No, we’re not — we’re not arguing it’s six,
ten, eight years, what I’'m saying is that it doesn’t really matter because the minute
that AB125 became effective and no action was taken by the Association it all of the
sudden became six years.

THE COURT: And then they have to safe harbor to file their lawsuit or to —

MR. GIFFORD: To file —

THE COURT: -- institute —

MR. GIFFORD: -- the lawsuit. Right. To commence their action. Right. And
that’s the point that we’re trying to convey, they did not commence their action in
that period of time. They should have. And they’re arguing that they get tolling in
this case because they served their Chapter 40 notice within the safe harbor. And
the point is, Your Honor, that serving it in that period alone by itself does not toll the
statute of repose. If you serve it during the statute of repose, yeah, you get that. In
all the cases before us -- we have the Foster ruling and your analysis was consistent
with that. In Byrne, Judge Scotti — | know this is not, you know, binding but Judge
Scotti said the same thing. In Lopez — it's consistent with the Lopez ruling, it's
consistent with Dykema. As long you serve your Chapter 40 notice during the
repose period you get the tolling. And I'm not arguing they couldn’t. If they had
served their Chapter 40 notice the day before AB 125 was enacted assuming there
was a ten-year statute of repose period, then, yeah, they would have gotten the
tolling. They would have gotten it but they didn’t, they missed it and they had to file

their lawsuit with that one year.
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THE COURT: Okay. | understand your position.

MR. GIFFORD: Okay. Now, Your Honor, even if you agree that there was
tolling that was allowed in this case, even if you agree that that was their position, it
doesn’t really matter —

THE COURT: So, I'm gonna have to go back and read what | did before
because | —

MR. GIFFORD: Right.

THE COURT: -- did an awful lot of research at the time.

MR. GIFFORD: Right. Right. And you did — and your analysis in the Foster
case in your original ruling was that you can'’t toll something that had already expired
and that was exactly what Judge Scotti said. It was the same exact — it was the
same exact statement. And | — and | agree with that analysis, it's consistent. And
agreeing with that analysis today wouldn’t be inconsistent with any of those other
rulings.

Now, even if they get to tolling, even you give them the benefit of the
doubt the fact is they still missed their deadline for the tolling period. So, the first
thing is that we have to realize, okay well, let's assume they get the tolling, let’s
assume they got it, what would be the applicable tolling period? Well, under 40.695,
the new statute, it says that it's the earlier of thirty days after mediation or one year.
So, it's a maximum of one year. Well, February 24, 2016 is when they served their
Chapter 40 notice, one year would be a year from that but the mediations case was
actually September 28, 2016 so thirty days after that October 28, 2016. That was
the earlier of the two dates. So, that would be the applicable statute of repose —
excuse me, that would be the applicable tolling period if they had gotten it. Now,

during that time, September 28" to October 28", they didn’t — they didn’t bring their
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lawsuit. They missed it. Not only by — when they say in their briefs, oh well, we
missed it by five days, no, they missed the one year rule, the one year mark by five
days. They missed what would have been the tolling provision by four months. And
in Sky you — it was the same set of facts. You said, look, even if | give you the
benefit of tolling you missed by two weeks. Sorry, you're out of luck. Well, that’s
exactly the situation here except in this case their conduct is more egregious; they
missed it by four months. So, all we’re asking you to do is look at your Sky ruling
and agree with that ruling. It's exactly on point with what we’re here to say today.
Now, | want to address a couple of the arguments on response that the
Association has made. They — they made — and I'll give them credit, it's creative |
think but | think it’s a little bit far-fetched. It’s this relation back doctrine as applied to
compulsory counterclaims. | mean, first if you were to agree with that premise,
agree with that argument as a whole you would have to agree with two premises.
You'd have to agree with two arguments. (1) That their affirmative claims for
construction defect were (1) compulsory, compulsory against our deck relief action
and (2) that because they are compulsory they relate back to the date of our filing of
our complaint. Well, first of all the Association’s affirmative constructive defect
claims are not compulsory against our claims. There is a Nevada case specifically
on point that says that — it was — it was the Boca Park case and it says: “That, look,
counterclaims to declaratory relief actions by nature they’re not compulsory, it’s just
by the nature of deck relief action.” It doesn’t preclude you from bringing later
actions, it's not claim — counterclaims are not claim precluded from that point. So,
there’s — only that is a direct Nevada Supreme Court case on the issue. And (2) it
doesn’t — the factual basis behind both — our complaint, the Builder's complaint and

the Association’s affirmative complaints, it doesn’t meet the logical relationship test
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that was established by the Ninth Circuit. In that test it says: “That test is satisfied
with a substantial overlap between the facts to the claim — when there is a
substantial overlap between the facts of the claim and counterclaim.” Now, in the
Association’s briefs all they say is that our claims are compulsory because they
arise out of the same transaction or occurrence as the Builder’s motion — as the
Builder's complaint. That’s all they say, they don’t provide any analysis whatsoever.
Well, if we think about this from a temporal standpoint, if you look at the facts of our
motion — of our complaint which was a deck relief action it sought the — it sought the
— it — (1) the sufficiency of the notice, the February 23, 2016 notice, and it also — it
attacked — it sought the determination of the current rights and obligations of the
parties based on the fact that there was a prior settlement agreement. So, we have
these factual elements that would be proved at trial that exist in this — this time
period and then you have their — the Association’s counterclaim for a construction
defect action. Those facts — in order to prove those facts they’re going to have to
rely on facts that occurred more than twelve years ago. Those facts where whether
the building was designed as intended, whether the building was constructed as
designed. Those questions are all completely isolated from is happening in the
factual focus of our motion. So, just by virtue of that they don’t meet the logical
relationship test at all.

Now, even if you would agree that the — for some reason if the
counterclaims were deemed compulsory in order to buy that argument you’d still
have to agree that the Builder’s claims relate back. Now, Nevada does have
relation back, they have a relation back doctrine but it applies to one’s own
pleadings. If | were to file a complaint and | file an amended complaint, that

amended complaint’s date of filing would be deemed related back to the original
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complaint. It doesn’t cross party lines. It doesn’t —

THE COURT: Wow, | never thought about that, cross party lines. Okay. Go
ahead.

MR. GIFFORD: Right. So, it doesn’t — so — and not only that like just from a
logistical standpoint it doesn’t really make sense and there’s no law that really

supports it, but at the same time there is a law that specifically does not support it

and it’s the — sorry, Nevada State Bank v. Jamison case. That case is directly on
point. It actually couldn’t even be clearer. So, it says: “Instituting an action before
the expiration of the statute of limitations” — which would be the Builder's complaint,
“does not toll the running of that statute against compulsory counterclaims filed by
the defendant after the statute has expired.” So, right there you have a very clear
holding from the Nevada Supreme Court. That case has not been overturned.
There’s nothing in that case that limits that those — that — the applicability of that law
to the facts of that case at all. It's good law and it’s directly on point. So again, even
if you agree that the claims are compulsory you still have to agree that — that they
relate back, but that would be contradictory to what the Nevada Supreme Court
clearly stated in a very clear opinion.

And again, just to go back to Sky for a moment. Your Honor didn'’t rule
that those claims — it was the same set of facts whereas the Builders in that case
they filed a complaint a couple days after the mediation. There was an answer and
counterclaim for construction defects by the HOA; they filed that claim two weeks
after that deadline. There was no — there was no ruling that those are compulsory
counterclaims and they relate back to the filing. They were out of luck. So, it's —
you know, ruling in that way would be consistent with what you ruled in Sky.

THE COURT: Did | even address that in the Sky case? | pulled it up.
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MR. GIFFORD: Right. And | don’t even know if it was — if it was addressed.
It wasn'’t in your order specifically.

THE COURT: Okay.

MR. GIFFORD: So, it wouldn’t — my point is that -- it's not that it would be
consistent it’s just that it wouldn’t be inconsistent. Does that make sense?

THE COURT: Right.

MR. GIFFORD: Okay. Now, based on the foregoing, Your Honor, | think — |
think it's more than appropriate to grant summary judgment in our favor because the
facts are clear, the law is clear. There’s no possibility that the Association can
succeed on their tolling argument. Even if they could, even if they got the tolling,
they still missed their filing deadline. They still missed the time in which they could
have filed their lawsuit by virtue of that tolling period. They missed it by four months.

In addition, Nevada law clearly states that construction defect claims
are not compulsory and they do not relate back to the Builder's complaint. The only
other way the Association can succeed today is by successfully arguing with a good
cause argument under NRS 40.695(2). That’s the only other way they can succeed.
And the problem with that is threefold. (1) They haven’t — the Association hasn’t
provided any relevant case law or analysis in support —

MR. GAYAN: Your Honor, just — | hate to interrupt, but this — he’s arguing our
countermotion. | just want to make sure | get the last word on our countermaotion.

MR. GIFFORD: [indecipherable]

MR. GAYAN: [indecipherable]

[Counsel was talking over each other — indecipherable conversation]
MR. GIFFORD: I apologize. I'm actually gonna — | have two more lines and

I’'m gonna let them argue their countermotion and then I'll respond to that.
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THE COURT: Okay.

MR GIFFORD: [ just was kind of setting the stage for that.

THE COURT: Go ahead.

MR. GIFFORD: (2) The good cause factor is addressed in the Association’s
reply brief deals with a completely separate issue of whether it is appropriate to
serve someone with a complaint that’s already been filed. It's under NRCP
[indecipherable]. Completely inapplicable. And (3) the Association has not shown
good cause as they say by diligently prosecuting this case. And by that, Your
Honor, | will let that rest for now. Thank you.

MR GAYAN: Good morning, Your Honor. So, | want to take a step back.
This is a 2016 case, September, 2016. We are approaching three years into the
case. This is the Builder’s fifth dispositive motion filed against our client over the
course of the three years. The first one they asked Your Honor to compel us to
amend our notice. We spent six months doing that, amended the notice. Your
Honor has authored two extensive written decisions in this case on the Builder’s
prior dispositive motions and now we’re standing here today and they’re saying we
were time barred from the outset. If that truly was the case and they believe that to
be the case why was this not the very first motion filed? Why make us — why make
the Association jump through hoops? Why make the Court waste its time? | don’t —
we’ve probably been over here — these hearings are always quite long -- and we
appreciate the Court’s patience, but probably fifteen to twenty hours between all the
hearings we’ve had over the years of this case and that doesn’t even count the
Court’s preparation time, then my client having to go amend the Chapter 40 notice,
come back, litigate all of these other issues when the Builders now say we were

time barred from the day this case started.
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| think that’s pretty telling about what the Builders actually believe about
this motion. | don’t know why they would have wasted all the time — their time, they
don’t work for free. This isn’'t a pro bono case; everybody’s putting a lot of time and
effort into the case. And so to bring a motion like this three years into the case
practically — we have a special master appointed, a CMO [indecipherable] the
parties are — we have a depository opened. The Builders have been demanding
documents at recent special mater hearings. Mr. Lynch has been chasing down
documents with the HOA'’s prior counsel, we’ve been producing documents, we've
been doing inspections. It's pretty ridiculous to come in — frankly in my opinion to
come in here, you know, with three years into the case after all this work has been
done by the parties and by the Court and to say we were time barred at the very
beginning and we shouldn’t even be here and it's all been a big waste of time. So, |
think that’s pretty ridiculous and a window into what the Builders actually believe
about this motion.

As far as the procedural problems that they have, it’s in our papers — |
think it’s pretty clear; the Builders did not meet the Rule 56(c) requirements when
they filed this motion. And those are important requirements and it’s straight from
the rule -- and I'm looking at the old rule, | know it's changed but this motion was
filed with the old rule and | don’t know that it's changed substantively a whole lot but,
you know, they moved a lot of sub parts around so | don’t know if it’s still 56(c), |
didn’t check that. But, in any event, 56(c), they actually have to present with
admissible evidence, admissible evidence — and that’s important, I'll get to that in a
minute, and demonstrate to the Court that there are no genuine issues of material
fact related to the particular issue and so they’re coming in here on a statute of

repose. Well, let’s go look at what that motion — or what that relief requires. And
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we’re looking at AB 125 subsection 6(a), whatever -- | can’t remember, 21(a)(6) or
something | think it is, and we have to look at substantial completion and we have to
look at accrual and so that’s what we put in our opposition and the Builder’s
response to their shortfalls on their own burden are way off base. My client has no
obligation to come in and supply facts to refute something that they never even
proved in the first place. The rule itself and all the cases interpreting it say the
moving parties’ initial burden is to supply all of the necessary undisputed facts and
only when that happens does the burden shift to my client, the non-moving party, to
respond with admissible evidence to show there is a genuine issue of material fact.

So, for the Builders to argue here today and in their papers and say that
we had some obligation to put forth the evidence of when the notice of completion
was done or the accrual date. They were almost saying -- that just completely
misses the mark.

THE COURT: I do have a — one thing | did think about, Mr. Gayan, on this
one though is they’ve got two of the days for these buildings. They’ve got the first
one and the last one; the final building inspection date and the certificate of
occupancy. The one that they’re lacking is the notice of completion and they’re just
— they’re telling me they can’t find it. But, one thing that strikes me is that, you
know, we instruct jurors, whenever they are in the jury box; you don’t leave behind
your everyday common sense. And it doesn’t make sense to me that a notice of
completion would be years after — would be the — come later, you know, years later
possibly after the C of O. It seems to me that it would have come down about the
same time and typically in my experience it is even a few days before the C of O is
issued. So, | mean, can’t | just look it and say, you know, isn’t this getting into the —

oh gosh, I'm losing the — what they — in fact, I'm gonna go back to my Sky motion on
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the standard of review where —

MR. GAYAN: | understand what the Court is saying. [indecipherable]

THE COURT: Thatit's —

MR. GAYAN: [indecipherable]

THE COURT: Yeah. It's basically are we into the gossamer threads of
whimsy speculation and conjecture now as to where the notice of completion would

be? | mean, | can’t speculate that it would have been years later when people are in

the building.

MR. GAYAN: I'll - I'm happy to address it.

THE COURT: Sure.

MR. GAYAN: Gossimer threads of whimsy and conjecture, those are once
the burden has shifted. The burden has not shifted, they — there’s three dates that

must be provided and it’s the latest of those three. I’'m not asking the Court to
speculate about anything. And | understand the Court’s urge in what we tell the jury
to bring their common sense, but frankly we’re here at a Rule 56 hearing. The jury
is the fact finder so two — two completely separate roles | think. And once we get to
a jury everybody has had a full opportunity to do discovery and if the evidence isn’t
there they can infer whatever they want to infer. The Court should not be inferring
things and actually everything is supposed to be taken into the light most favorable
to my client and I'm not saying — I'm not asking the Court to assume it was two,
three, five years later. I'm not sure — you know, that’s not the Court’s role here
today but at the same time the Court shouldn’t be speculating that it was around the
same time as the certificate of occupancy even though that’s what’s normally done.
And I'm gonna turn to what the Builders have said. So, it's not on the

notice of completion date. In their reply which was too late, too late to bring up new
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evidence on a motion for summary judgment, robbed my clients of any opportunity
to respond to the new evidence. And | just want to point out really quick, Your
Honor. It was a 17 page motion with like 50 or 60 pages of exhibits. Their reply was
30 pages with 110 pages of exhibits on a motion for summary judgment. Think
about that for a minute, all of the new argument and evidence that they’re trying to
put in. Now, on this notice of completion issue all sorts of new documents and a
Builder’s affidavit from counsel. That is not admissible evidence. Further, Rule 56
requires any affidavits submitted in support of this motion for summary judgment to
be based on personal knowledge. Take a look at the Builder’'s affidavit; it says
someone in my office did this. Well, that’s not personal knowledge, that’s, okay, |
told someone else to do something and they looked on-line and they searched
records and they made some phone calls. That's not personal knowledge, that
wouldn’t come in at trial, that’s not admissible. So, we’ve got a major objection to
the Builder’s affidavit and the new information in evidence being supplied on reply
when it should have been and it was required to be by a rule in the motion to even
shift the burden to my client in the first place. So, that’s a major procedural error, |
think it precludes summary judgment outright. Now, | understand they could fix it
and we could come back here. | get that. So, at least — so my client has an
opportunity to respond, maybe leave for a sur reply and continue the hearing if the
Court is open to that rather than making — and re-file the whole motion. We would
be open to something like that because we don’t want to waste everybody’s time of
course, but | think it is a pretty significant issue from a procedural standpoint and
them asking to throw our whole case out when the burden was never actually shifted
due to the lack of sufficient evidence.

As far as the accrual goes, | understand his position that it's better for
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us to assume that it's better for the Association for the Court to assume that accrual
happened before AB 125’s enactment. | get that. That was more of a ticky tack
pointed out thing that -- it just wasn’t in their motion either. Both of the thing that
were acquired to determine what the statute of repose is and whether the HOA
timely brought its claims, they didn’t have sufficient evidence for either so it was just
a deficient motion from the outset and that was really the point being made there.
We obviously believed and acknowledged that the claim accrued for a statute of
limitations purposes which is what the accrued, and the grace period part of AB 125,
that’s what it's referring to and that’s in the Alsenz decision where they’re talking
about the constitutionality of retroactive statutes of repose and limitations,
specifically repose and that you need a grace period. And Alsenz followed that
older G and H case where — where they struck down the retroactive statute of
repose because there wasn’t a grace period. Fast forward a few sessions. The
Legislature learned its lesson and put the grace period in and then in Alsenz the
grace period was enforced. So in any event, just procedurally the evidence they
needed to supply to support this motion was not in the motion. My client had no
opportunity to respond to a properly brought Rule 56 motion. The burden then was
shifted to my client and we had no obligation to help — help the Builders and supply
information when that burden was not met. | just wanted to state if for the record
since it was also in the reply, it's on page 4 of the reply, their purported table of
undisputed facts. There’s all sorts of legal conclusions based into those, we just
object to anything, you know, saying that a certain date was the date of substantial
completion. That'’s for the Court to decide based on the evidence and the evidence
wasn’t actually provided until the reply and then also when the HOA commenced

the action. So, we just want to lodge some objections there for the record since this
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a dispositive motion.

Your Honor, I’'m happy to take a break and ask if you have any
questions before | get to the substantive issues.

THE COUR: Did you guys want to take a break?

MR. GAYAN: No. I'm just taking a pause --

THE COURT: Oh, okay.

MR. GAYAN: --in case you have any questions.

THE COURT: No.

MR. GAYAN: Do you want to address your conditional countermotion
comment? You never had one. It only matters if the Court buys into their motion in
the first place and that’s why it’s conditional. We don’t — we don’t need relief under
sub part two of the tolling statute unless you think we’re already time barred.
Anyways, that’s why it's conditional.

As far as the substance of the Builder's motion, if we get to that, they're
essentially — what | understand from the papers and what | think | have heard here
today is that AB 125 immediately -- upon its enactment immediately shortened all
statutes of repose to six years and the HOA does not get the benefit of the grace
period. That is — that’s just not what — not — we don'’t get the full benefit of the grace
period. AB 125 definitely does not stand for that proposition. And it's — | think it's in
the papers but | just printed a copy here since it’s easier. Yeah. This is section 21,
sub 6(a). Now, sub 5 is — of section 21 here in AB 125, is the section that applies to
the new six-year statute of — or essentially repose retroactively, okay? So, sub 5 is
the retroactive part of the law. Sub 6 says: “The provisions of subsection 5” — which
are the retroactive portions, “do not limit an action (a) that accrued before the

effective date of this act and was commenced within one year after the effective
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date of this act.” And then the other subsection relates to contracts so I'm not sure
that one applies. But, we're talking about accrual and commencement within a year.
So, the way the grace period actually reads, the retroactivity and the new statute of
repose, six years, does not apply if the action is commenced within one year. So,
the Builder’s argument that it immediately applied. No, AB 125 specifically says it
does not apply if the Association’s complied with the requirements for the grace
period which was to commence to the action within a year and we did. And I'll get to
that in more detail here in a minute. But what the Builders are trying to do is

completely unconstitutional under Alsenz. It’s cited on page 9 of our opposition, we

didn’t discuss the constitutionality argument fully but we did say it is a constitutional
problem what they are asking the Court to do. And I'm just gonna read a short blurb
from Alsenz. This is page 1123 of the decision, this is the conclusion: “Therefore
the Legislature must allow a grace period for a claimant to file an existing cause of
action, without such a grace period SB 105 is unconstitutional.” So, that’s
essentially what the Builders are asking this Court to do, to ignore the full one-year
grace period and they’re arguing that there was no grace period left to toll at the
time we served out Chapter 40 notice. That is just wrong. As a matter of law Alsenz
is very clear and binding, we get the full opportunity of the grace period whenever a
statute of repose is retroactively applied and shortened which is what happened
here.

| think | heard the Court say the Chapter 40 tolls. So, | think — and if I'm
wrong I’'m happy to address that in more detail. I'm just hoping to skip over that.

THE COURT: Well, in fact I'll just — I'll just kind of read my Sky View,

paragraph 11: “While the statutes — while the statute of repose’s time period was

shortened NRS 40.600 to 40.695 tolling provisions were not retroactively changed.
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That is statutes of limitation or repose applicable to a claim based upon a
constructional defect governed by Chapter 40 still toll deficiency causes of action
from a time the NRS 40.645 notice is given until thirty days after mediation is
completed or waived in writing.”

MR. GAYAN: | have no — nothing else to say.

THE COURT: Okay.

MR. GAYAN: That is what the law is; | think that’s an accurate statement of
the law. So, now the Builders little trick around the tolling provision is, well, the
grace period wasn’t codified, it's not actually in the NRS and so it wasn’t tolled
because 40.695(1) only says it tolls statutes of limitations or repose. Well, that’s just
nonsense. | looked up the definition of statute of repose; it's any law that limits the
time in which a party can bring an action against a defendant from the time the
defendant acted. Any law, it doesn’t matter if it was codified. And let’s think about
it practically, why would the Legislature codify the one-year grace period? Why
would it go on the books forever when it only applies for one year? If you go back

and look at SB 105 and Alsenz they didn’t codify there either. But — so, that’s kind

of a ridiculous form over substance argument. It's getting way into the weeds saying
that the grace period isn’t technically a statute and so it can’t be tolled. That’s just
wrong. Then let's — practically those grace periods are not codified because they're
— they’ve got a one year fuse on them why put them on the books forever. Then
from a legal standpoint, not practical but legal, the grace period is an extension of
the statute of repose. It specifically relates to the statute of repose, it's required for
a retroactively shortened statute of repose. It is essentially its own mini statute of
repose for one year because it's required under the due process clause of the

Nevada Constitution. So, it is its own little statute of repose. To say it’s incapable of]
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being tolled at all because it's not a statute is just wrong and incorrect on a number

of levels and frankly unconstitutional and in violation of Alsenz and Nevada law.

And, Your Honor, I’'m gonna point out — | don’t know if you have the
papers in front of you, but the Builder’s reply, Exhibit K — | thought this was
interesting. And this is a copy of their complaint. | don’t know if Your Honor has that

THE COURT: | do. Right here

MR. GAYAN: -- but — okay. So, I'm looking at paragraph 30 on page 6. This
is the section where the Builders are talking about the grace period, paragraph 29 is
talking about the grace period and what it does and basically quotes it right there.
But paragraph 30 is the interesting part and it’s really near the end of the second
line but I'll read the whole allegation. This is the Builder’s allegation: “Plaintiffs are
informed and believe and thereon allege that in order to be able to rely on AB 125,
section 21(6)(a) one-year grace period” — and this is the interesting part, “Defendant
was required — the HOA was required to provide a Chapter 40 notice to the Plaintiffs
prior to the effective date of the act, February 24, 2015, and to commence any
lawsuit with regard to any unresolved claims prior to the expiration of AB 125’s one-
year grace period.” So, that’s the first part of that. The allegation is that to take
advantage of the grace period the HOA had to serve its Chapter 40 notice before AB
125 became effective. | don’t see that in any of their papers here today so | don’t
know how you move for summary judgment on a complete — for deck relief on a
completely different theory than what you’ve alleged in your complaint. They — they
have gone away from this for some reason. | think it's an incorrect statement of the
law, | don’t think there’s anything that would require — in AB 125 that required the

HOA to — to — in order to take advantage of the grace period we had to have served
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the notice before AB 125 was even enacted. How — | mean, now you’re going back
to Alsenz. The parties have to have notice of a change in the law before they can
act. So, to say we have to act and predict what the Legislature is gonna do, that
they might pass AB 125 so we better hurry up and get a notice out that’s just
absurd. So, | think that’'s why they’ve completely gone away from what they’'re
alleging in their complaint in paragraph 30, now they’re arguing something
completely different. So, from a — also from a procedural standpoint I'm not sure
they can actually do that, allege one thing and move for summary judgment on
another.

So, Your Honor — and | apologize, this is — | know this is a fairly
important issue for my client’s case dispositive so | do want to make a bit of a
record. But | think the statutory analysis and issues, even though it looks
complicated with all the paper, it’s relatively simple. | mean, the first question — |
think it’s really three questions and the answers to those three questions
[indecipherable] but does the grace period apply from AB 1257 | think the answer
based on the evidence is yes. Did NRS 40.695 sub 1 did it toll when the HOA
served its Chapter 40 notice? Based on what Your Honor read before, we've
already talked about, that’s a yes. And the last thing is did the HOA bring its claims,
its defect claims, before the tolling period expired? And the answer to that is yes as
well and I'll get to that one in more detail. | think we’ve already covered the first two
but really we're down to the third question which was also a yes but it's maybe the
most complicated or most factually intensive one of the questions of the bunch.

So, Your Honor, it kind of comes down to we’ve got the notice filed, the
pre-mediation process is going on, inspections happening, correspondence being

sent back and forth. That time line is in our papers. The parties were working
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together as they’re supposed to, behaving and cooperating during the pre-litigation
process. That was all happening. Then the mediation happened that — | think that
occurred on September 26, 2016 if | recall correctly. And that mediation did not
resolve any of the HOA’s claims and it was two days later on September 28" is
when the Builders sued the HOA. And -- the Builders and Mr. Gifford here today,
they put in their papers, and he told you repeatedly because they really need you to
believe this, that their complaint is only for deck relief. Well, | don’t know if Your
Honor still has Exhibit K open --

THE COURT: | do.

MR. GAYAN: -- or handy, but I'd just like to point out how wrong that is.
There are two claims for deck relief here. The first claim is deck relief, the second
claim is deck relief, the third claim failure to comply with Chapter 40 also deck relief
seemingly, and that was their first motion they tried here and second. The fourth
claim, suppression of evidence, spoliation. And that is — and the Association
actually brought a — brought a motion to dismiss and said that’s not an independent
claim and the Court denied the motion because there’s still Nevada law out there
that says this could be construed as a poorly pled negligence claim. So, this isn’t for
deck relief, this is for substantive relief, for spoliation. And then even worse, fifth
claim breach of contract and then there’s deck relief, duty to defend, duty to
indemnify. But flip it over, page 18 in their prayer for relief — second prayer for relief,
for general and special damages in excess of $10,000.00. They're filing claims for
damages against our client. So, this is not a deck relief complaint that was filed by
the Builders. Not only -- this was deck relief and damages. And so that's pretty
important especially to knock the argument out of the water that they’re entitled

some kind of an exception under Boca Park. And they cite Boca Park. That Boca

Page - 28
AA2344




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Park case, that has nothing to do with the HOA'’s counterclaims, it has everything to
do with the Builder’s claims. Boca Park just says you can file a complaint for deck
relief, get some certainty on the issues that you’re seeking in your deck relief
complaint and bring your complaint for damages later. You can split the two
because Boca Park was where a party did that. | think it was a tenant or a landlord,-
| think it was a tenant, sought deck relief first, one, then went and filed a complaint
for damages, jury trial in front of Judge Gonzalez, won at the jury trial and at the
appeal and the Supreme Court said that’s fine, that’'s what deck relief complaints are
for so you can get some certainty before you go into some big blown up, you know,
litigation that lasts three or five years or whatever and spend a lot of money. The
parties can get certainty. So, you can split those up. But — let me find Boca Park
[indecipherable]. Just to quote in Boca Park. | hope Mr. Williams can hear me; I'm
trying to speak up and into the microphone. Okay. So, Boca Park — this is right in
the introductory —

THE COURT: Well, counsel, I've got a question for you.

MR. GAYAN: Yeah.

THE COURT: On the fifth claim for relief they — | mean, they’ve got a deck
action on just about everything else but they’ve got a breach of contract action on
the settlement agreement. So, | haven’t asked the Plaintiff yet, but | just assume
that these general special damages in excess of 10,000 dealt with that. | mean, |
haven’t seen the settlement agreement, if there’s a liquidated damage clause. |
mean, | don’t know what'’s there so --

MR. GAYAN: The whole — those claims, breach of contract and — it all relates
to our Chapter 40 notice and the construction defect allegations. They’re claiming

that the Association breached the prior settlement agreement by asserting claims in
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a Chapter 40 notice and they’re claiming they were damaged by it and that there
was some duty to indemnify and defend in that settlement agreement and so the
HOA owes them all of their defense costs and has to indemnify them for any of the
HOA’s damages. That’s what they’re arguing. So, in their mind under their — the
way they’ve alleged it here they’re not just seeking deck relief on the duty to defend
and duty to indemnify that they say exists for these claims, they’re actually seeking
those damages in this case. They're not just asking the Court to rule on the
settlement agreement and what it means, they want their money. So, as far as
they’re concerned the bill for my client is running as we speak right now and their
damages are just going higher and higher every day — every time they file a new
motion. And now, you know, they’re gonna ask to — my client to pay their defense
costs even though they could have brought this motion the very first, right? So, now
we’'ve wasted two and half years of time on a simple statute of repose motion that
could have been brought on a — on the — at the outset. So, | don’t think their
settlement agreement claims will prevail in the end. I'm not asking the Court to
decide that today, you haven'’t even seen it, but in their mind they’re asking my client
to pay for all their defense costs for our own claims under this prior settlement
agreement and then they choose to litigate in this manner and waste everybody’s
time and bring this simple motion fifth when it could have been brought first. So, it's
certainly a claim and they’ve got at least two claims for damages, their prayer for
relief seeks damages. This is not simply a deck relief complaint.

So, just to close the loop on the Boca Park issue. The holding right up
front from Justice Pickering: “So long as the first suit only sought declaratory relief
a second suit for contract damages may follow.” So, the Builders have combined

their deck relief and damages claims into one. They’re stuck. This is their one shot
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at deck relief and damages; they cannot bring a damages suit second. Now, what
does that have to do with today? Nothing. So, | don’t know why they cited Boca
Park, it has nothing to do with counterclaims. Mr. Gifford said it did, it doesn’t. It
doesn’t mention counterclaims; counterclaims have nothing to do with Boca Park, it
has nothing to do with my client’s counterclaims and whether they were compulsory,
it's just about whether you can split deck relief from it — from damages and you can
as long as there’s a very clean split which we don'’t have here.

Then — now that that issue is resolved hopefully, Rule 13(a), and this is
in our papers, requires a party — a defendant to file counterclaims as long as they
are — it arises out of the transaction or occurrence that is the subject of the opposing
parties’ claim. Their entire complaint relates to our Chapter 40 notice and whether
they’ve been damaged by us even bringing those claims. Their entire complaint
relates to the Chapter 40 notice and they have substantive claims for damages
related to our Chapter 40 notice. How in the world can they argue that our actual
Chapter 40 claims which are the entire subject of their complaint are not related to
or of the same transaction or occurrence as what’s going on their complaint? Our
substantive claims are spot on. | don’t know how the Court — how would the Court —
the Court’s gonna have to do the same thing, right? At some point you or a jury or
somebody is gonna have to look at the prior settlement agreement and determine if
our current window claims were settled and released in the prior case. Why would
we — why would we go through this exercise twice? So, to say that our claims are
not compulsory counterclaims | think is — or to say that they’re not arising from the
same transaction or occurrence is a pretty tortured reading of that language. | think
they’re certainly compulsory claims and that's why they were brought, served them

for efficiency sake but also because | think they had to be as a counterclaim in this
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case. Ultimately that's for the Court to decide, but | think there’s really no other way
to interpret the rule and the law on that issue.

As far as relation back, doesn’t cross party lines. That’s not in the law,
it's not in the rules, it's a good little catch phrase but it’s just not true. Sure, Rule 15
says under certain conditions amended claims can relate back. I'm sure Your Honor
has heard a few of those motions over the years about whether claims and
amended complaint do relate back or not and that’s a big deal sometimes in those
cases, but there’s nothing that says it only applies in those scenarios and actually
we cited two Nevada — District of Nevada Federal Court decisions on Federal Rule
13 which is, you know, Nevada just overhauled all of their rules and procedures,
they pretty much mirror a lot of the federal rules and those changes that have
happened over the years and those federal rule decisions said counterclaims do
relate back. There’s no case on point within Nevada. The Builders point to this
Jamison case. That is very factually different from what we’re talking about here. |
would urge the Court to look at that more closely before deciding the relation back
issue or at least before accepting the Builder’s position on what Jamison says.

This was a deficiency judgment case and | think we maybe even had
one of those on the counter today. But, in any event, this was dealing with a ninety
day statute of limitations specifically for that type of claim and the Supreme Court
they looked at this one and they were deciding whether the filing of the complaint
tolled statutes — statute of limitations for counterclaims that had expired before the
counterclaims were filed. And this is 106 Nev. 792 and then at page 798 is where
the Court really discusses it and there’s a couple of paragraphs of discussion here
that near the end of its analysis the Court says: “In this case deficiency judgment

with a ninety day statute of limitations it is questionable whether stale claims and
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lost evidence represent the paramount concern addressed by a three month statute
of limitation. Since the statute also addresses viable concerns other than stale
evidence it should be enforced.” So, | think Jamison — Mr. Gifford said it isn’t limited
to its facts. | think every appellate decision is limited to its facts for the most part.
The District Courts are always looking at those to try to see what the holdings are
and what it really meant, what was really decided and what'’s dicta, what’s not.
Jamison is specifically dealing with whether tolling applied where there’s a ninety-
day statute of limitations where it’s clear that there are significant other
considerations baked into that ninety-day deadline besides stale evidence. Here
we’re talking about a six-year statute of repose that just came down from eight or
ten years. That's clearly a stale evidence situation where you're talking about many,
many years and setting the outer — furthest outer limit to bring a claim many years in
the future. Very different from the ninety-day statute of limitations that Jamison was
dealing with. So, | don’t think there is any law on point on this issue in the state of
Nevada. | think federal law which is very persuasive here on how that’s been
interpreted is clear that counterclaims do relate back. So, compulsory counterclaims
relate back and that’s what we have here with the Association’s defect claims. And |
don’t think there’s any dispute that if the Association’s claims, the window claims
that are left based on the Court’s prior rulings, | don'’t think there’s any dispute that if
they do relate back then it's within the 40.695 sub 1 tolling period. It was just two
days after the mediation concluded and failed.
So, does the Court have any questions?
THE COURT: Not yet.
MR. GAYAN: Okay. So, now I’'m on to the conditional countermotion. I'm

happy to be the Court’s first conditional countermotion. I'll make note of this. So, if
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the Court after all of that decides the HOA did not timely bring its construction defect
claims, we are countermoveing for relief under NRS 40.695 sub 2 which gives the
Court discretion to extend the tolling period for good cause. And as stated in our
papers there’s no — no case right on point that interprets good cause under 40.695
and so the closest thing we found was this Scrimer case, | don’t know how to

pronounce it. Scrimer. It's in our papers, I'll call it Scrimer. And that was

interpreting the good cause requirement in Rule 4 which is when a Court should
extend the time for service beyond the 120 days. Well, from a practical
consideration as far as stale dating claims and those types of considerations when
you’re talking about statute of limitations or repose, a deadline to serve is pretty
similar because you're just delaying notice to the plaintiff — or to the defendants
potentially a lot longer than the four months that the rule gives. So, those Scrimer
factors | think apply here and I think the Supreme Court would apply them and |
think it makes a lot of sense, and this is on page 5 of our reply on the countermotion.
We list those factors and all of those factors favor extending if the Court believes
that’s even necessary.

THE COURT: Mr. Gayan, I'm looking at subsection 2 of 40.695. When this
first came down it — it seemed to me that subsection 2 was taking into consideration
those cases such as Kitech for example and | know you’re intimately familiar with
that because that involved, what, 36,000 homes over the course of three or four
cases, right?

MR. GAYAN: I've heard of the case.

THE COURT: Yes. | know — and you have engaged in a lot of destructive
testing or | should say the folks you hired for that. So, anyway | took subsection 2

as really applying to the one year because subsection 1 where it says that you got a
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tolling from time of notice of the claim to be given until the earlier of one year after
the notice is given, meaning they really want you to get this thing done, or thirty days
after mediation is completed or waived in writing pursuant to NRS 40.680 and it’s
the earlier of. So, | think they were envisioning thirty days after the mediation or,
you know, one year and then that would give the Court — if you're still doing the
Chapter 40 stuff because you've got these 36,000 homes for example then you're
gonna need more time than a year. In fact, how long did it take you guys to do all
the destructive testing that you needed to do in the Kitech case?

MR. GAYAN: In the matter in front of this department it --

THE COURT: Judge Williams.

MR. GAYAN: Okay. Judge — because it was both really. | mean —

THE COURT: Okay.

MR. GAYAN: -- we were doing both. Your Honor’s stayed us in that Quintero
tag-a-long case against KB and Woodside. So, we were stayed. And I'm — it took a
long time. And it's — that might be what the Legislature intended. | haven’t
researched that issue. I'm looking at the plain language of what it says, the good
cause requirement for extending the tolling, but I’'m glad Your Honor brought up the
Kitech and kind of wove in in the stay argument because —

THE COURT: Because there would have been no way you guys could have
done the pre-litigation process and resolved in the pre-litigation process with respect
to Kitech if we follow the straight time frames that are set in Chapter 40. And so
when this case came out | was thinking, ahh, they’re giving us, you know, a little bit
more leeway than 40.647 to give you a little bit more time, you know, to extend the
time when we have an anomaly like Kitech.

MR GAYAN: That’s certainly one of the scenarios that the statute probably
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contemplated, it certainly applies to. But, | think the distinction is —and | looked at
the DR Horton case, | think it was in this department, Arlington Ranch, and there
was a decision on the stay and Your Honor brought up 40.647 and this was
interpreting 2(b) the stay provision and the Supreme Court said — this is on page
929 of the DR Horton/Arlington Ranch decision. Just as it would for a statutory
limitation period — I'm sorry, let me start at the beginning of the sentence. This is an
issue — Your Honor probably knows the issue better than | do. This was — we had a
contract that shortened that statute of limitations to two years and so there was
litigation over, well, you know, what does that mean and how does — what do we do
with the stay, the Chapter 40 stay provision? And so they’re interpreting
40.647(2)(b) and I'll just pick it up here. It just says: “That for a statutory limitation
period so that High Noon could undertake the pre-litigation process without
jeopardizing its claims.” So, | think the Supreme Court there is saying the whole
point of the stay provision is kind of what Your Honor was just saying. We want the
parties to participate in the pre-litigation process and not be rushed through it and
not worry about risking their claims by not filing quickly enough. And | think the
distinction here is similar so 40.647 allows a court to stay — | think maybe technically
requires a court to stay if the case has been filed and a Chapter 40 hasn’t been
complied with fully before the plaintiffs move forward and 40.695 just tolls claims
where notices have been provided but the complaint hasn’t been filed. | think
they’re kind of book end to the same issue and protect he claimant at all costs |
think is what the scheme is set up to do. Either way a claimant goes they're
protected, they either get a stay so they don’t get tossed on a statute of repose or
limitations issue or they’re tolled so they don’t get thrown out for the same reason.

And | think, you know, where the Supreme Court has interpreted that over the years
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and, you know, come back to Scrimer is the whole good cause analysis. The Court
has wide discretion to determine good cause. That’s clear at least under Scrimer
and | think it would apply really to 40.695 sub 2, but the discretion is not unlimited
and the Scrimer court actually reversed and remanded because there was no
prejudice to the defendant from the slight delay in bringing the claim. And we went
through all the facts — or the factors from Scrimer, it's essentially the same thing.
And Nevada public policy is called out again there by the Supreme Court with a
strong, very clear public policy that claims are to be decided on their merits. So,
that’s kind of the foundation that all of the other factors build on and the Supreme
Court adopted a more flexible approach to the good cause. They specifically and
expressly disallowed any of their prior opinions that suggested it was a very rigid
good cause analysis. They said it's very flexible and remembered strong public
policy in deciding claims on their merits.

Going through the factors. The first three don’t really apply, and I'm
looking on page 5 of our reply on the countermotion, but four doesn’t really apply
either. Five. The running of the applicable statute of limitations, here it’s repose.
Six. The parties’ good faith attempt to settle during the 120 day period. | think they
threw that in the mix because some of the cases that | [indecipherable] here, prior
decisions on this good cause issue said, look, they didn’t serve because the
Defendant knew about the case and they were trying to work it out. So, it’s pretty
ridiculous to say there’s not good cause to extend the service under the scenario.
And that’s — it's what we have here; they got our Chapter 40 notice. We were going
through the pre-litigation process, we had a pre-litigation mediation, they were fully
aware of our claims long before they got the actual counterclaim. Then factor

seven, lapse of time. Here there was a lapse of time before the counterclaims were

Page - 37
AA2353




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

filed after the 30 day portion of 40.695 sub 1. But the outer limit is one year, we're a
few days after that and, you know, | can'’t really speak to — that was before my time.
| can’t really speak to what happened or why but, you know, obviously | think they’re
compulsory counterclaims. You don’t even need to get there. But the timing -- it’s
not like it was some egregious timing. The HOA filed their counterclaims timely in
the ordinary course after filing a Rule 12 motion, getting the Court’s decision and
then answering and filing a counterclaim which was all done on time the way it
should be. The HOA has been diligently prosecuting the case both pre-litigation and
once the case was filed by the Builders and pre-emptively getting it started. The
HOA has been participating fully the entire process.

Factor eight. The prejudice to the Defendant caused by the Plaintiff’s
delay. There’s none. If you look at the Builder’s opposition to the countermotion
they can’t identify any prejudice from the slight delay and the counterclaims actually
being filed if they don’t relate back because there is none. They — they hauled off
and filed, they knew about our claims, we tried to settle our claims before they even
filed. And factor nine, Defendant’s knowledge of the existence of the lawsuit. They
knew it was coming that’s why they filed their complaint preemptively. So, | think
prejudice, we've heard it in a hearing previously similar to a Rule 15 analysis, there’s|
just simply no prejudice whatsoever to the Builders from moving forward with this
case on the merits especially after all the work that everybody’s been through and
the Court’s decided the HOA has viable window claims. Here we are today and
then to say that they’re somehow prejudiced. | think it's pretty clear that they’re fully
capable of defending this case or prosecuting this case, however you want to look at
it based on what’s happened so far. So, the lack of any prejudice whatsoever that —

and some of the other factors, that’s what caused the Nevada Supreme Court to
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reverse the District Court in the Scrimer case and that was on a similar good cause
analysis under Rule 4. | reviewed all those factors and so to the extent it's even
necessary | think — although this Court has wide discretion to determine good cause
based on the unique circumstances of each case. | think the circumstances here
would — it would amount to abuse of discretion today to not find good cause, there’s
a complete lack of any prejudice first and foremost and that is strong public policy
[indecipherable]. Thank you.

THE COURT: Okay. Counsel, before | hear from you | think it would be a
good idea to take a break.

MR. GIFFORD: Sure.

THE COURT: Okay.

[Recessed at 10:56 a.m.]
[Reconvened at 11:07 a.m.]

THE COURT: Okay. Thank you, counsel, for indulging me.

MR. GIFFORD: Thank you, Your Honor. I’'m just gonna go over and address
some of the points that counsel made in his opposition and then we’ll move into our
opposition to their countermotion -- or conditional countermotion.

THE COURT: Okay.

MR. GIFFORD: Sure. So, you know, one of the complaints that the
Association has is that this motion today should have been filed three years ago.
Maybe that — maybe that should be the case or not, but the focus here today should
not be on, you know, our litigation strategy, you know, and it should be on what
good cause and what good reason they had to file their action after the statute of
repose period expired. That should be the focus. And, yes, regrettably the

Association has incurred costs so have we. We’ve been here for, yeah, three and a
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half years and we’ve incurred a lot of costs too, | getit. But, that alone isn’t really —
doesn’t really go to any sort of argument that, you know, that we were not being
diligent or that we were acting in bad faith. | think they used the word dilatory. Your
Honor, no, | mean, that’s just not — that’s just not true.

The next argument that counsel was arguing was that under Rule 56
that we hadn’t met our burden. Well, Your Honor, like | said earlier, we provided the
Court everything that was available and we’ve explained that once it was challenged
— in our reply brief we explained what we did and counsel had an issue with the fact
that it was somebody my office. Well, that person was under my supervision. |
even looked personally; | looked at all the records myself as well. And just because
our affidavit said our office, it was, yes, | did it as well. | just doubled down just to be
safe. There are no other records available.

Counsel said that they had no obligation to do anything in regard to

showing any sort of facts in response to NRCP 56, but the Wood v. Safeway case,

the Nevada Supreme Court case, it says: “The non-moving party” — this is on page
732 — citation 732. “The non-moving party also must by affidavit or otherwise set
forth specific facts demonstrating the existence of a genuine issue for trial or have
summary judgment entered against him.” All they’ve done, they being the
Association, all they’ve done is just complain that we haven’t provided all the
available dates but, Your Honor, their obligation to try to pull something out and
show that there’s some factual dispute. They haven’t done that.

One complaint that the Association had was that our reply brief was
much longer than our motion. | think if you look at the conditional countermotion as
well that was one page. There was no — there were no exhibits to that. Their reply

in support of their conditional countermotion was seven pages and it had over fifty
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pages of new documents that they brought forth. So, | don’t really think that
argument holds much weight.

Counsel brought up the fact that he believes that the — that the repose —
the grace period itself is sort of a mini statute of limitation or repose. That is so far
from the truth. It is contrary to the whole point of the grace period to begin with.

The whole point of the grace period is — when AB 125 — and | know you know this,
when AB 125 was enacted it was meant to — it was a very harsh ruling because it
applied retroactively to claimant’s claims in order to cut those off. So, the
Legislature decided, look, we’re gonna provide — if your claims accrued before that
date you would otherwise have lost those claims by virtue of the statute of repose
being shortened we’re gonna provide a grace period for you to bring your claims, file
those causes of action. And that was what the Legislature intended, it was a harsh
result. The fact that they have a grace period to counteract the bad — the harshness
of the limit — statute of repose they’re not the same thing, they completely different.
One is meant to counteract that statute.

THE COURT: And by the way, | will say this. | know you’re trying to make it
-- be kind to the Legislature saying they put that in to basically benefit -- but let’s get
real here, they did it because they got [indecipherable] by the Supreme Court in that
previous case and so they figured to make sure that their shortening of the statute of]
repose was not unconstitutional, that they’ve given a grace period.

MR. GIFFORD: | understand, Your Honor.

THE COURT: But you’re being very nice to the Legislature so | just wanted to
let you know that.

MR. GIFFORD: Yeah. Trying to be respectful. Your Honor, counsel brought

up paragraph 30 in our complaint. As you know, facts and arguments they develop
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over time in a case, but one thing | will — | would like to say is that we're objecting to
the fact that they’re bringing that up in today’s hearing. There was no mention of
that argument anywhere in any of their moving papers, and besides under prong —
you know, under that -- yeah, we’re still arguing that, yeah, they had to have
commenced a lawsuit with regard to any unresolved claims prior to the expiration of
AB 125’s grace period. There’s nothing inconsistent about that or what we’re saying
today.

Counsel had some complaints about the fact that our complaint is not
solely limited to deck relief actions. Yes, there’s a breach of contract claim in there,
there’s a suppression of evidence claim in there but the claims themselves revolve
around the occurrences that happened in — recently with respect to the notice that
they served. We argued that there was deficient — we argued that there was a prior
settlement agreement and by virtue of their acts today and by serving their Chapter
40 notice they would have a duty to indemnify and defend us under — under that
prior agreement. It had nothing to do with the workmanship and the decisions that
were made twelve years ago. That's a completely separate element. But even if —
like | said before, even if the Court is inclined to agree with that argument they still
have to prove the relation back doctrine but the problem is — and they — and counsel
strips away the Jamison as not being applicable. Well, first the cases that they cite
to are — yeah, they’'re U.S. District Court cases. Some — one of them the Yates
case, the one they rely on most heavily, that's — or the [indecipherable] case. That
one is being appealed right now. It was — it's on appeal right now as of February 12,
2019. And some of the cases that they cite to are unpublished opinions as well. So,
| mean, we look at these U.S. District court cases which are also very factually

different than our case now. They don’t have the same facts at all. When we look
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at the Jamison case, yeah, it has a little bit different facts but the Jamison case at
least it's a — it's a strong holding, it's a Nevada Supreme Court holding and it
specifically provided — let me pull out my notes here. And | believe counsel said that
the Jamison case has nothing to do with counterclaims, compulsory — | don’t know
where he’s understanding that because this is a direct quote from that case:
“Instituting an action before the expiration of the statute of limitations does not toll
the running of that statute against compulsory counterclaims filed by the defendant
after the statute has expired.” And counsel made one more point about Jamison,
Your Honor. He said that — that in his — he’s asserted today that — that he believes
that the Jamison court and other decisions like it are limited to the facts of those
case — well, in his moving papers specifically he says the Supreme Court specifically
confined their ruling to those facts. That’s not found anywhere in that ruling. That's
counsel’s interpretation of that — of that. And that’s fine if that’s how he’s interpreting
it, but | want to object to the fact that that’s not what was in his moving papers, he
made more of an objective stance where that’'s concerned.

Your Honor, | want to talk a little bit about the counterclaim. The
Association wants you to agree that by virtue of NRS 40.695(2) that they get
additional time to file their lawsuit after the statute of repose period has expired.
What they’re trying to get you to do is to agree that they should have extra time to
file the lawsuit after the statute of repose is gone. That’s not what that provision
says.

I’m gonna first talk about — a little bit about the good cause arguments
and then I'll come back, kind of circle back to that argument. But, the Association —
the Association’s counsel made — they brought up — well, first of all, NRS 40.695(2)

subsection 2 provides: “That if good cause exists the Court can provide an
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extension to the tolling period.” Now, the standards that the Association’s counsel
brought forth they bring up NRCP 4(1) and the Scrimer case. Well, first of all it's very

clear that the Scrimer case and NRCP 4(l) those deal with service of process on a

defendant when a complaint has already been filed. The Scrimer court, it wasn’t this
soft, flexible approach, hey, you know, we’ll give you — we’ll give you all these
factors and if you just, you know, you kind of tell us, you know, that you want some
more time to serve then go ahead. No, they — they say if you don’t want your
complaint thrown out file a motion, get the extension of time, serve your complaint
and, yeah, maybe we’ll grant them, we’ll analyze these factors, but that is not at all
what -- the situation that we’re dealing with. Their statute of limitations and repose
are much stricter than that. Counsel is trying to cannibalize the — the statutes of
repose and limitations by extracting portions of NRCP 4(l) factors, Scrimer case
factors that have nothing to do with the statute of repose or limitation at all. Even
counsel admitted — first he said that all the factors sway in the favor of the
agreement and good cause exists. Well, they went through a list of factors and said,
oh, well that one doesn’t apply, that one doesn’t apply. Yeah, they don’t apply. All
of them don’t apply because it's not the right test. There isn’t a test and counsel
hasn’t provided that test. The Court — it's gonna be your determination, Your Honor,
your decision today to determine whether there’s good cause to — under this rule to
extend the tolling time beyond all those times, but keep in mind the rule says good
cause being tolling — excuse me, the tolling can be extended beyond the one year if
more time is needed.

Now, I'm glad you brought up the Kitech case. We're not dealing with a
situation with 36,000 homeowners. We have four defects in this case, four. There’s

not — we have one HOA. It's not the same situation; we don’t have the same policy
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consideration as far that’s concerned. And moreover, NRCP 40.695(2), subsection
2 it extends the tolling time that was already granted. It extends — it assumes, it
implies that there’s already a tolling provision that was in existence but the problem
is the Association has not every got the tolling. You can’t — you can’t extend
something that — that doesn’t exist, you just can’t. So, my argument is that — |
mean, and it's — | think it's pretty clear, is that that statute can’t apply to extending
statutes of repose when it's only meant to extend tolling provisions and those tolling
provision can’t be extended because they — there weren’t any in the first place.
They had to serve their Chapter 40 notice before the expiration of the statute of
repose.

THE COURT: Okay. Counsel, I'm kind of going through a little bit of the Sky
— Sky case that | dealt with and — because | was thinking wait a minute, | did extend
—in fact, let me get right down to that one paragraph. Okay. | indicated in the Sky
case that, you know, they — they served the notice on the last day of the — of the
safe harbor, okay? The second to the last day. Whatever it was. It was February
23" And | said, well, it does toll the statute of repose which was basically it tolls in
way the grace period. Then later — and then | went through how long it got tolled
and | figured it was thirty days after the mediation took place and they had filed their
counterclaim, what, two weeks later. Now, what | did say -- “Sky Las Vegas
Condominium Owners” — I'm looking at paragraph 14 of the conclusions of law,
“argues the one year grace period operates to toll the new statute of repose period
of six years.” | said, no, the grace period doesn’t do it but obviously NRS 40.695
does. So, | just want to make sure that | — because | was getting a little confused
there. | said: “There is nothing stated in section 21(6) to suggest it tolls the new

statute of repose period. To the contrary section 21(6) states the retroactive
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application of the amended NRS 11.202 will not limit actions that occurred prior to
the effective date of the act as if it was commenced within one year thereafter.” So,
that was — and then: “In this the homeowners association was given the benefit of
not only the one year safe harbor but also the time tolled to allow the NRS Chapter
40 pre-litigation process to proceed.” So, that was basically what | ruled.

MR. GIFFORD: Right Right. No, | understand that ruling, Your Honor, it's
just that when we look at NRS 40.695 it's — you — it’s a tolling provision that tolls the
statute, it's not a provision that tolls the grace period itself, but your ultimate ruling in
Sky what it was it wasn’t that you just get to toll the repose period. That wasn'’t the
ultimate ruling. You said in your order that given the benefit — giving them the
benefit of the doubt, giving them -- that | give them the tolling, given that | give them
the grace period, even then they still fail to meet the deadline of the tolling period of
the thirty after the mediation. That was the ultimate holding. The fact that the — that
the Chapter 40 notice was not served during — during the repose period was not
actually raised in any of the moving papers but, Your Honor, you still agreed that
irrespective of that — of that fact you still ruled that given the benefit of the doubt they
still missed the mark. So, that ruling would be consistent with anything today
because the moving papers and arguments today are only different — the only
difference in the arguments is that (1) we’re making that argument and it’s in front of
you today but it’s ultimately gonna be the same ruling because they still missed the
mark.

THE COURT: Okay.

MR. GIFFORD: Okay. And counsel would like the Court to think that by the
Court giving them an extension to toll the time only another five days. It's not five

days; it's four months because as you read Sky there was the thirty day window.
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They didn’t — they didn't file their complaint until March 1, 2017 way later. So, giving
them an extension it wouldn’t be just a simple one extension, it would actually be
more like two extensions. (1) You're giving an extension from the period of a thirty
day window up until the one year because the rule says you get an extension
beyond the one year. Well, they’ve had to get an extension from thirty days to the
year and then you get another extension from the year to another five days. So, that
would be two extensions that they’re asking to do under a provision that only
pertains to extending the tolling period. That doesn’t pertain directly to a statute of
repose itself all so that they can file their claims late.

Counsel brought up some arguments in some of their moving papers
about good cause and how they — how they can establish that and why that it's a
good reason why they can file their claim after the statute of repose. Well, one of
the arguments was that the HOA has diligently pursued their CD claims against the
Builders by (a) serving its Chapter 40 notice during the safe harbor. Well, Your
Honor, serving it the day before the safe harbor provision expired, that’s not diligent.
These — the HOA have already admitted they knew about these claims in 2013, they
knew about these window claims in 2013. They could have served their Chapter 40
notice before AB 125 came around. You know, by the time AB 125 was enacted
people around town, the Plaintiff’'s attorneys, they knew what was going to happen.
Well, they didn’t know how it would affect them but they knew something was going
on. A lot of plaintiff's attorneys they would — just to be safe they would — they would
serve their Chapter 40 notices, they would file their complaints right before that
cutoff. The Association didn’t do any of that even though they knew about this
claim. They sat on their rights. So, they sat on — not only until, you know, the first

day after the — after AB 125 came around they looked at the statutes and said, well,
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you know, hey, that’s — that could be bad for us, maybe we could should get this
done. There’s reason they couldn’t have served their Chapter 40 notice either
before. Maybe they would have had the benefit at that point yet the statute of
repose was ten years of tolling. If they served it after they still could have filed their
complaint within the year because there’s only four defects in this case that were
alleged. There’s nothing stopping them from doing that but they just sat on it. They
wait until the last day before — the last day before the grace period expired.

Now, they say they’ve been diligent in participating in the litigation.
Well, Your Honor, it’s their litigation, they’re the ones who served the Chapter 40
notice on us. It's their obligation. You don’t get kudos for showing up at your own
party, you have to — you have to participate otherwise their claims would have been
thrown out a long time ago. Counsel says that they were diligent in prosecuting the
claims. Well, four months after what would have been the tolling period of filing your
lawsuit is not diligent. They said that they’ve been diligent with respect to
inspections and participating in those. Well, if Your Honor — and | don’t want to get
too much into the weeks with this — with old defects that are no longer in the case,
but there were sewer complaints, there were mechanical complaints. Those issues
were resolved, they were inspect — they were repaired before the Builders knew
about them. We didn’t even know about what was going on until way later. That's
not diligent to not notify the contractors who you believe is responsible and who
you’re gonna sue later of what’s going on. (3) There was Unit 300 repairs. Those
Unit 300 repairs had already begun by the time our experts got out there to look at it.
Those were already going on. There was water testing on Unit 300. Yeah, counsel
informed our office that here was gonna be testing coming up. Our office — my boss

he reached out to opposing counsel and said, hey, when is this — | think it was a

Page - 48
AA2364




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Monday; he reached out to opposing and asked, well, when is the water testing
going to occur? And this is all in their moving papers. They actually provided these
emails. And our — my boss said, well, when is the water testing on the units gonna
come? They said; oh well, sorry, actually it just started, you know, it started early
this morning, you better get out there. But by that time it was too late for us to grab
our expert, our penetration guy and get out there.

Now, regarding the sewer and mechanical repairs, we — we requested
information from counsel, we sent a letter on — and | have the letters. | think one of
them may have been attached to their — to their reply brief. We sent them a letter on
March 29, 2016; we asked them for information on (1) who did the sewer repairs,
who did the mechanical room repairs, where those parts are. Did we get a
response? No, we never got a response. We had to follow up with them with
another letter on April 29" which — which | have here. Another letter on April 29" —
we actually gave them a deadline this time to respond of May 3™. Do we get a
response? No. They want to indicate to you that this expanded time line -- well,
which they added into their — which is basically new facts and we’re objecting to the
fact that there’s new evidence provided in the reply. It would be just like they're
objecting to us. But those expanded time line of events, those show, oh, that we
corresponded with counsel. Well, yeah, we corresponded with them; they didn’t
necessarily correspond back with us. So, | hardly agree that that would be
considered diligent prosecution of your claim.

And again, about the time line that they provide, they provide all these
dates of things that happened. Again, they have to — they had to do that. Part of
their obligation, they have to be vigilant for their client, they have to show up. But all

of the other dates they really are — they’re red herrings. The only dates that really
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matter is — here’s what they’re contending, that they get tolling; the only dates that
really matter is the thirty-day window after the mediation. Let’s look and see what
happened during that time. We don’t have any specific dates; we don’t have any
written record of anything that really occurred during that thirty-day window. It
wasn’t like, oh, under NRCP 4(l), like they say, they didn’t file a motion with the
Court seeking extension of time to file their complaint. Nothing happened. It wasn’t
— like they said a minute ago it wasn'’t their obligation to give us information for our
motion for summary judgment on the — on the substantial completion dates. Well, it
wasn’t our obligation to tell them about their affirmative claims that they had to file.
There was nothing done in that thirty-day period, nothing and nothing — a written
record of that. That’s when they had to be vigilant, the most vigilant. Everything
else are things that, yeah, the special master has a hearing, you gotta show up, if
the Court has a hearing you gotta show up, if there’s inspections that you are
undergoing yourself, yeah, you gotta show up, it’'s your inspections. So, the
argument that they’ve been diligent and vigilant and they’ve done everything they
could is — is frankly, Your Honor, just not true.
Sorry, | have a lot of notes, Your Honor. I'm just —

THE COURT: That’s okay.

MR. GIFFORD: -- making sure I've covered all my bases.

THE COURT: That’s okay.

MR. GIFFORD: Thank you. And just, again, Your Honor, to reiterate, NRCP
— or excuse me, NRS 40.695 subsection 2 it is — again, it's an extension of what
would already have been the tolling process so that parties can complete that
process if they needed it. It wasn’t meant for people to just skirt the statute of

repose and then ask the Court for an extension of time to file that lawsuit beyond
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that statute of repose. What they’re asking you to do is to make the statute of
repose longer. That is not what NRS 40.695(2) says, counsel even admitted that.
He didn’t really research the issue of what the purpose of that statute was but he’s
relying on it heavily in his reply and in his conditional countermotion.

| want to make a couple of more arguments, Your Honor, about some of]
the other good faith arguments — or excuse me, the good cause arguments that
counsel raised. They say that the Builders can’t claim prejudice. Your Honor, any
party that files their claims timely are absolutely prejudiced by claims getting filed
back against them that were late. The whole purpose of the statute of limitations or
repose — the reason they are so rigid is because prejudice is implied in those — in
that reasoning. There’s no good cause test so when -- it's okay to move beyond
those issues. So, we are faced with liability. If the Court agrees with the
Association that they can — they can file their claims late, that is absolutely
prejudicial. There’s no doubt about that at all.

One argument that counsel made in their conditional countermotion
was that the HOA brought their claims five days after the one-year anniversary of
the Chapter 40 notice. Well, Your Honor, I've already said this before that argument
is irrelevant because they — that wasn’t the applicable tolling period even if a tolling
period had applied, it was the thirty days after. So, when they filed their claims it
was four months late. Now, even if you agree, Your Honor, that somehow good
cause exists, it doesn’'t matter because tolling never occurred and there was nothing
to extend. Thank you.

THE COURT: Thank you.
MR. GAYAN: Your Honor, I'll try to be very brief. And | apologize, I'm

probably the worst offender today but we’re fighting for our client’s figurative life herg
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so | apologize.
| wanted to point out — | know we’ve talked about Sky and those other
cases quite a bit today, | just want to make a comment, | meant to make it before.

These are all other District Court level of decisions; the Court isn’t bound by any of

them.

THE COURT: Well, Sky was mine.

MR. GAYAN: Sky was yours, but | will point out — and I’'m so glad that the
Builders attached the summary judgment briefing about Sky because | looked at it

for the past few minutes here and the Association in that case didn’t argue
compulsory counterclaims and did not request any belief under 6 — 40.695 sub 2.
Those are issues the Court never considered and that is a prime example of why
comparing between District Court cases is often apples to oranges. | think, you
know, courts can do the best with what they’re given a lot of the times and if a party
doesn’t ask for something | don’t know if the courts always have to or do sua sponte
help somebody out with some — an argument that they should have made or could
have made. | don’t think that the Court’s obligation. | know judges like to do that for
pro see litigants but when there’s counsel Your Honor doesn’t need to go out on a
limb and help people out. So, just looking at those, those are arguments that were
never made, those are important arguments that we have here. And so while | think
a lot of the analysis and conclusions of law that the Court did in Sky is similar from
the AB 125 grace period and tolling type of arguments in general, it seems to apply
to what we’re talking about here today. We've got issues and arguments being
made that go well beyond what the Sky Association argued and so | — | don’t know
that the Court is — I'll say the Court is definitely not limited by what it did in the Sky

case.
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| just wanted to clear up the record. There was maybe some confusion
about the Jamison case and | know I’'m gonna reply on the countermotion. | never
said Jamison didn’t involve counterclaims, | said the Boca Park case doesn’t involve
counterclaims, and that was maybe just confused by counsel there.

| know the Court raised this when | was up the last time, that 40.695
sub 2 seems like it's limited to where the Chapter 40 process is taking longer and
that’s what it should be limited to. That’s just not in the statute. | think it would have
been very easy for the —

THE COURT: Well —

MR. GAYAN: -- Legislature —

THE COURT: --1-

MR. GAYAN: --to putitin there.

THE COURT: -- can | ask you though. | —and | brought Kitech up because
there is no way you could have been working 48 hours a day which we don’t have
obviously —

MR. GAYAN: They —

THE COURT: --to get—

MR. GAYAN: -- they try to make me do that.

THE COURT: | believe it. You could have worked insensately, not gotten
sleep literally for months and months. There’s no way you were gonna get all that
destructive testing, all of your discovery done, all the information you needed to try
and resolve that case in the pre-litigation process with — dealing with 36,000 homes
in four or five cases. There’s just no way. And | can — and you couldn’t even get to
mediation, you couldn’t hardly get to inspection and repair and all of that stuff. You

couldn’t even get to that mediation within a year. And | can understand having this
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provision in there to say, yup, that’'s good cause, there’s no way you can do it. You
know, you were gonna die doing this stuff, you know. So bottom line, we had to give
you an extension of time and thankfully the Legislature has given us that discretion
to do that. But where I'm having a little bit of a rub, Mr. Gayan, is after — obviously
you guys have got your discovery done, you got enough to get to the mediation, why
wasn’t your claims brought within that thirty day period? | mean, now let’s get
outside of the compulsory counterclaim. And you may even say, well, good cause
exists because we thought that we already had everything taken care of. | get that.
But why wasn’t it brought after the mediation?

MR. GAYAN: Well, | will address that and I'd like to tie it into your sub 2 —
40.695 sub 2 comment and —

THE COURT: Yes, please.

MR. GAYAN: -- discussion. So, | think the Kitech and Chapter 40 — long
Chapter 40 process scenario is certainly the most common use of extending the
tolling provision under sub2 but it's certainly not limited to that. There’s nothing in
the statute that would say it’s limited to that. So, it's any good cause. And so the
good cause here is the Association was sued by the parties that — that they gave the
Chapter 40 notice, they were sued two days after the mediation. So, the
Association was actually defending the claims and those are affirmative claims for
relief, not just deck relief. They were defending the action right after the case — right
after the mediation. Within two days there it is. And our reply on the countermotion
shows we got a brief extension to respond to the Builder's complaint and so counsel
said he didn’'t know what we were doing. Well, that was before my time but pretty
normal to get a little extension when you have a complaint served against you. | just

asked for two weeks yesterday on another one. So, it happens all the time because
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you’re, you know, whoa, | didn’t know that was coming, | gotta find counsel,
whatever —

THE COURT: You could just be busy.

MR. GAYAN: You're usually not sitting around twiddling your thumbs waiting
to be sued I'll tell you that. And | know Your Honor practices well and so it’s pretty
unusual to just sit around and wait for it especially two days after the mediation.
There was no reason the Builders had to sue the HOA but they did. And so there it
is, the Association got a brief extension and started to brief — filed a motion to
dismiss on time based on the extension that they got. And so my understanding
because like | said before my time, the HOA thought they were doing it right. They
were getting an extension, responding to the complaint, briefing the motion to
dismiss, coming in here arguing it, getting the Court’s ruling and then filing their
answer and counterclaim which is the normal process for responding to a complaint.
It's possible — sure is it theoretically possible that the HOA could have separately
filed a new action somewhere else and had it consolidated? Sure. They could have
done that but we already had this case here and so answering and filing a
counterclaim within the thirty days would have been out of the normal course of
responding to a complaint. So, | think that’'s why it was done. | believe that's
another basis for good cause. And when | say the HOA was diligently litigating this
case, it’s not just the pre-litigation. They got the complaint, they responded to it
timely. They were doing everything they were supposed to be doing in the normal
course of defending a case filed against them and | thought — | believe — | think they
were doing what they were supposed to be doing. And | know — you know, it's
separate and apart from whether it's compulsory counterclaims, it relates back and

all those things but the HOA thought it was doing everything right. And one thing
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Your Honor did not hear — you heard from the Builder’s counsel twice today, pretty
lengthy presentations, not once mention of how they are prejudiced whatsoever.
They —

THE COURT: Well, they did say that there is automatic prejudice whenever
you have untimely claim filed against you under the statute of repose or statute of
limitation.

MR GAYAN: Well, if that was the case then no court could ever grant an
extension to serve a complaint, right? You get 120 days. Well, you know, if | let you
sue this party they’re gonna be prejudiced. That’s not the prejudice we're talking
about the fact that claims exist. The Supreme Court wants claims to be heard on
the merits, not tossed on a procedural technicality particularly where there is zero
prejudice. He had a thirty page reply, two opportunities today to tell Your Honor how
they were prejudiced or surprised by any of this. They — the fact is they weren’t
that’s why he can’t come up with anything. They have nothing. There is no harm,
there’s no prejudice. They are fully aware of our claims, the HOA claims, that's why
they frantically sued us two days after the mediation because they wanted to attack
head on. That’s their strategy, that's why we're here and that’s what we’re doing but
there’s no possible way for them to claim surprise, prejudice, anything. And that is
the key analysis | think for deciding this issue is whether there’s actually any harm
and there is none. We're going forward on the Builder’s claims regardless and so
we’re gonna be here so why not litigate all the claims on the merits, Your Honor.

And let me just check my notes to make sure | haven't —

THE COURT: Well, | actually have a question for you --

MR. GAYAN: I'm —

THE COURT: -- after you —
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MR. GAYAN: -- happy to answer.

THE COURT: -- you finish looking at your notes.

MR. GAYAN: Yeah. No, go ahead right now. Please.

THE COURT: Well, I've been thinking about this while I've been listening to
you. And that gets into the start of the substantial completion and | know I'm king of
going back outside of the conditional counterclaim arguments but — and I've gotten
to thinking about this. Okay. If —and there’s — this is not the first case where the
parties have found for me two of those three elements or what you can find. This is
not the first time. And what Defense counsel is telling me is that we just could not
find that second factor. And | — maybe I’'m thinking about this for future cases. If
you always — if you’'ve got a situation in future cases and in this one where you can’t
find one or maybe you can’t find two and you’ve exercised good diligence it’s just
you can'’t find it. Doesn’t that in fact extend the statute of repose because you can'’t
have a start date?

MR. GAYAN: Your Honor, it's a — that’s a good point; | think it's a good
logical way to go with the issue. I'll tackle it procedurally maybe first. And | don’t
know what’s happened in other cases, Your Honor hears a lot of cases and motions
and these issues not probably unique to the Court. But | mentioned we’ve started
discovery, we haven’t actually gotten there. So, when the Builders say they’ve
looked they mean their lawyers have looked. And we heard Mr. Gifford, you know,
basically testifying here today amending his affidavit saying that, oh, | did personally
search, oh, you know, but don’t mind what the affidavit says, | did — | looked too.
But that's not admissible either. We — are we gonna put Mr. Gifford on the stand at
trial? That's not — that’s not what’s gonna happen. So, what would normally happen

is we would do discovery, the parties would find things, the Builders would depose
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my client and other people and find out if the notice of completion exists and where
is it and do you know if one was ever done and then we’d actually have admissible
evidence for the Court to consider on a Rule 56 motion, not this thing at the
beginning of the case before any discovery on this topic has been done. They
pulled, you know, oh, we looked and we found two of the three but we couldn’t find
the third. Well -- so Rule 56 precludes summary judgment. And, yeah, if we don'’t
have a third one, if we get to that point in time where everybody who knows anything
about this and they say definitively, no, one was never done. Okay, well, that's a
different — that’s a different scenario, right? Now the Court has two of the three, one
doesn’t exist and so you take the later of the two that exist, but we're not even there
yet, we don’t even know. And, you know, we haven’t had a chance to respond on
that issue, | haven’t had a chance to look at it, brief it, whatever. That was stuck in
the reply. | think that’s also a bit unfair and, you know, not permitted. | hope that
answered the Court’s question.

THE COURT: Sure.

MR. GAYAN: But, yeah, if — | guess to specifically answer the Court’s
question. If the witnesses say | don’t know, if everybody says | don’t know if one
ever existed and we — and then there’s a big question mark about whether one ever
existed, | don’t know how they get summary judgment unless they can show it didn’t
exist and —

THE COURT: Well —

MR. GAYAN: -- although — who knows what the date is.

THE COURT: Mr. Gayan, | think | agree with you. If everybody says | don’t
know, we don’t have any of them then you may not have a statute of repose. | don’t

know but —
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MR GAYAN: And then it's when did it start.

THE COURT: -- | haven’t been presented with that yet.

MR. GAYAN: Right. Right. And so | would just think it's premature and we’ll
see what happens and that’s why discovery exists to find out the facts. The actual
facts not supposed facts with what happened in some other similar cases, what was
done in some other similar buildings. None of that actually matters at all.

Your Honor, the only other thing | would point out. Counsel said — he
kind of pointed or insinuating and just pointing over at us and called it it’s their
litigation, he said it's — it's the HOA's litigation. So, you know, I'll just kind of leave
that at that. It is our case, it’s all related. Our notice started this whole thing. The
whole case is about our notice, about our construction defect claims. They’re clearly
arising out of the same transaction or occurrence. We should all — they should all
be considered together in front of the same court all at the same time for efficiency
sake and for every other reason under Rule 1. Thank you, Your Honor.

THE COURT: Okay. Thank you. Okay. | wantto — | got a chance to review
your briefs but | did not get a chance to review all the cases and | would like to take
this one under advisement. These cases — and you brought up some new issues
and on big cases like this | assume these kinds of issues go up to the Supreme
Court eventually. So, | would like to write a decision on it so I’'m gonna take it under
advisement.

MR. GAYAN: Thank you, Your Honor. | appreciate your patience.

* * % * *
* * % * *

* * % * *
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THE COURT: You bet.

[Proceedings concluded at 11:51 a.m.]

* * * % %

ATTEST: |do hereby certify that | have truly and correctly transcribed the
audio/video recording in the above-entitled case to the best of my ability.
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PANORAMA TOWERS I, LLC, a Nevada
limited liability company; PANORAMA
TOWERS 1 MEZZ, LLC, a Nevada limited
liability company; and M.J. DEAN
CONSTRUCTION, INC., a Nevada
Corporation,

Counter-Defendants.
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PANORAMA TOWERS
CONDOMINIUM UNIT OWNERS’
ASSOCIATION, a Nevada non-profit
corporation,

Third-Party Plaintiff,
Vs.

SIERRA GLASS & MIRROR, INC.; F.
ROGERS CORPORATION; DEAN
ROOFING COMPANY; FORD
CONSTRUCTING, INC.; INSULPRO,
INC.; XTREME EXCAVATION;
SOUTHERN NEVADA PAVING, INC;
FLIPPINS TRENCHING, INC,;
BOMBARD MECHANICAL, LLC; R.
RODGERS CORPORATION; FIVE
STAR PLUMBING & HEATING, LLC
dba SILVER STAR PLUMBING; and
ROES 1 through 1000, inclusive,

Third-Party Defendants.'

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

These matters concerning:

1. Plaintiffs’/Counter-Defendants’ Motion for Summary Judgment Pursuant to NRS
11.202(1) filed February 11, 2019; and

2. Defendant’s/Counter-Claimant’s Conditional Counter-Motion for Relief Pursuant to
NRS 40.695(2) filed March 1, 2019,
both came on for hearing on the 23" day of April 2019 at the hour of 8:30 a.m. before Department
XXII of the Eighth Judicial District Court, in and for Clark County, Nevada, with JUDGE SUSAN
H. JOHNSON presiding; Plaintiffs/Counter-Defendants LAURENT HALLIER, PANORAMA

TOWERS I, LLC, PANORAMA TOWERS I MEZZ, LLC and M.J. DEAN CONSTRUCTION,

IAs the subcontractors are not listed as “plaintiffs” in the primary action, the matter against them is better
characterized as a “third-party” claim, as opposed to “counter-claim.”

2
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INC. appeared by and through their attorneys, JEFFREY W. SAAB, ESQ. and DEVIN R.
GIFFORD, ESQ. of the law firm, BREMER WHYTE BROWN & O’MEARA; and
Defendant/Counter-Claimant/Third-Party Plaintiff PANORAMA TOWERS CONDOMINIUM
UNIT OWNERS’ ASSOCIATION appeared by and through their attorneys, MICHAEL J. GAYAN,
ESQ. of the law firm, KEMP JONES & COULTHARD.? Having reviewed the papers and pleadings
on file herein, heard oral arguments of the lawyers and taken this matter under advisement, this
Court makes the following Findings of Fact and Conclusions of Law:

FINDINGS OF FACT AND PROCEDURAL HISTORY

1. This case arises as a result of alleged constructional defects within both the common
areas and the 616 residential condominium units located within two tower structures of the
PANORAMA TOWERS located at 4525 and 4575 Dean Martin Drive in Las Vegas, Nevada. On
February 24, 2016, Defendant/Counter-Claimant PANORAMA TOWERS CONDOMINIUM UNIT
OWNERS’ ASSOCIATION served its original NRS 40.645 Notice of Constructional Defects upon
Plaintiffs/Counter-Defendants (also identified herein as the “Contractors™ or “Builders”), identifying
deficiencies within the residential tower windows, fire blocking, mechanical room piping and sewer.
Subsequently, after the parties engaged in the pre-litigation process with the NRS 40.680 mediation
held September 26, 2016 with no success, the Contractors filed their Complaint on September 28,
2016 against the Owners’ Association, asserting the following claims that, for the most part, deal
with their belief the NRS 40.645 notice was deficient:

1. Declaratory Relief—Application of AB 125;

. Declaratory Relief—Claim Preclusion;

2COTT A. WILLIAMS, ESQ. of the law firm, WILLIAMS & GUMBINER, also appeared telephonically on
behalf of PANORAMA TOWERS CONDOMINIUM UNIT OWNERS’ ASSOCIATION. Via Minute Order filed
January 13, 2017, this Court granted the Motion to Associate Counsel filed January 3, 2017 given non-opposition by
Plaintiffs/Counter-Defendants. However, no formal proposed Order granting the motion was ever submitted to the Court
for signature.
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3. Failure to Comply with NRS 40.600, ef seq.;

4. Suppression of Evidence/Spoliation;

5. Breach of Contract (Settlement Agreement in Prior Litigation);
6. Declaratory Relief—Duty to Defend; and

i Declaratory Relief—Duty to Indemnify.

2. On March 1, 2017, PANORAMA TOWER CONDOMINIUM UNIT OWNERS’
ASSOCIATION filed its Answer and Counter-Claim, alleging the following claims:

Breach of NRS 116.4113 and 116.4114 Express and Implied Warranties; as
well as those of Habitability, Fitness, Quality and Workmanship;

2. Negligence and Negligence Per Se;

3. Products Liability (against the manufacturers);

4. Breach of (Sales) Contract;

3. Intentional/Negligent Disclosure; and

6. Duty of Good Faith and Fair Dealing; Violation of NRS 116.11 13.

3. This Court previously dismissed the constructional defect claims within the
mechanical room as being time-barred by virtue of the “catch-all” statute of limitations of four (4)
years set forth in NRS 1 1.220.> With respect to challenges to the sufficiency and validity of the
NRS 40.645 notice, this Court stayed the matter to allow PANORAMA TOWERS
CONDOMINIUM UNIT OWNERS’ ASSOCIATION to amend it with more specificity. This Court
| ultimately determined the amended NRS 40.645 notice served upon the Builders on April 15, 2018

was valid with respect to the windows” constructional defects only.*

3See Findings of Fact, Conclusions of Law and Order filed September 15, 2017.
“See Findings of Fact, Conclusions of Law and Order filed November 30, 2018.

4
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4, The Builders or Contractors now move this Court for summary judgment upon the
basis the Association’s claims are time-barred by the six-year statute of repose set forth in NRS
11.202(1), as amended by Assembly Bill (AB) 125 in 2015, in that its two residential towers were
substantially completed on January 16, 2008 (Tower I) and March 26, 2008 (Tower II), respectively,
and claims were not brought until February 24, 2016 when the NRS 40.645 Notice was sent; further,
the Association did not file its Counter-Claim until March 1, 2017.

5. PANORAMA TOWERS CONDOMINIUM UNIT OWNERS’ ASSOCIATION
opposes, arguing, first, the Builders do not provide this Court all facts necessary to decide the
motion which, therefore, requires its denial. Specifically, NRS 1 1.2055, the statute identifying the
date of substantial completion, defines such as being the latest of three events: (1) date the final
building inspection of the improvement is conducted; (2) date the notice of completion is issued for
the improvement; or (3) date the certificate of occupancy is issued. Here, the Association argues the
Builders provided only the dates the Certificates of Occupancy were issued for the two towers.’
Second, the NRS 40.645 notice was served within the year of “safe harbor” which tolled any
limiting statutes, and the primary action was filed within two days of NRS Chapter 40’s mediation.
In the Owners’ Association’s view, its Counter-Claim filed March 1, 2017 was compulsory to the
initial Complaint filed by the Builders, meaning its claims relate back to September 28, 2016, and
thus, is timely. Further, the Association notes it learned of the potential window-related claims in
August 2013, less than three years before it served its notice, meaning their construction defect
action is not barred by the statute of limitations. The Association also counter-moves this Court for
relief under NRS 40.695(2) as, in its view, good cause exists for this Court to extend the tolling

period to avoid time-barring its constructional defect claims.

$As noted infra, the Certificates of Occupancy also identify the date of the final building inspection as being
March 16, 2007 (Tower I) and July 16, 2007 (Tower II). That is, the Builders identified two of the three events, and not
just one.
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CONCLUSIONS OF LAW

1. Summary judgment is appropriate and “shall be rendered forthwith” when the
pleadings and other evidence on file demonstrates no “genuine issue as to any material fact
[remains] and that the moving party is entitled to a judgment as a matter of law.” See NRCP 56(c);

Wood v. Safeway. Inc., 121 Nev. 724, 729, 121 P.3d 1026 (2005). The substantive law controls

which factual disputes are material and will preclude summary judgment; other factual disputes are
irrelevant. Id., 121 Nev. at 731. A factual dispute is genuine when the evidence is such that a
rational trier of fact could return a verdict for the non-moving party. Id.

7 While the pleadings and other proof must be construed in a light most favorable to
the non-moving party, that party bears the burden “to do more than simply show that there is some
metaphysical doubt” as to the operative facts in order to avoid summary judgment being entered in

the moving party’s favor. Matsushita Electric Industrial Co. v. Zenith Radio, 475, 574, 586 (1986),

cited by Wood, 121 Nev. at 732. The non-moving party “must, by affidavit or otherwise, set forth
specific facts demonstrating the evidence of a genuine issue for trial or have summary judgment

entered against him.” Bulbman. Inc. v. Nevada Bell, 108 Nev. 105, 110, 825 P.2d 588, 591 (1992),

cited by Wood, 121 Nev. at 732. The non-moving party “’is not entitled to build a case on the
gossamer threads of whimsy, speculation, and conjecture.” Bulbman, 108 Nev. at 110, 825 P.2d

591, quoting Collins v. Union Fed. Savings & Loan, 99 Nev. 284, 302, 662 P.2d 610, 621 (1983).

3 Four of Builders’ causes of action seek declaratory relief under NRS Chapter 30.
NRS 30.040(1) provides:

Any person interested under a deed, written contract or other writings constituting a contract,
or whose rights, status or other legal relations are affected by a statute, municipal ordinance,
contract or franchise, may have determined any question of construction or validly arising
under the instrument, statute, ordinance, contract or franchise and obtain a declaration of
rights, status or other legal relations thereunder.
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Actions for declaratory relief are governed by the same liberal pleading standards applied in other

civil actions, but they must raise a present justiciable issue. Cox v. Glenbrook Co., 78 Nev. 254,

267-268, 371 P.2d 647, 766 (1962). Here, a present justiciable issue exists as PANORAMA
TOWERS CONDOMINIUM UNIT OWNERS’ ASSOCIATION served the Builders with a notice
of constructional defects pursuant to NRS 40.645 on February 24, 2016, and later demonstrated its
intention to purchase the claims through this litigation. As noted above, the Contractors propose the
remaining claim for constructional defects within the windows is time-barred by virtue of the six-
year statute of repose enacted retroactively by the 2015 Nevada Legislature through AB 125. As set
forth in their First Cause of Action, the Builders seek a declaration from this Court as to the rights,
responsibilities and obligations of the parties as they pertain to the association’s claim. As the
parties have raised arguments concerning the application of both statutes of repose and limitation,
this Court begins its analysis with a review of them.

4. The statutes of repose and limitation are distinguishable and distinct from each other.
“Statutes of repose’ bar causes of action after a certain period of time, regardless of whether

damage or an injury has been discovered. In contrast, ‘statutes of limitation® foreclose suits after a

fixed period time following occurrence or discovery of an injury.” Alenz v. Twin Lakes Village,

108 Nev. 1117, 1120, 843 P.2d 834, 836 (1993), citing Allstate Insurance Company V. Furgerson,

104 Nev. 772, 775 n.2, 766 P.2d 904, 906 n.2 (1988). Of the two, the statute of repose sets an
outside time limit, generally running from the date of substantial completion of the project and with
no regard to the date of injury, after which cause of action for personal injury or property damage
allegedly caused by the deficiencies in the improvements to real property may not be brought. G
and H Associates v. Emest W. Hahn, Inc., 113 Nev. 265, 271, 934 P.2d 229, 233 (1977), citing

Lamb v. Wedgewood South Corp., 308 N.C. 419302 S.E.2d 868, 873 (1983). While there are
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instances where both the statutes of repose and limitations may result to time-bar a particular claim,
there also are situations where one statute obstructs the cause of action, but the other does not.

.S NRS Chapter 11 does not set forth a specific statute of limitations dealing with the
discovery of constructional defects located within a residence. However, the Nevada Supreme Court

has held these types of claims are subject to the “catch all” statute, NRS 11.220. See Hartford

Insurance Group v. Statewide Appliances, Inc., 87 Nev. 195, 198, 484 P.2d 569, 571 (1971).6 This
statute specifically provides “[a]n action for relief, not hereinbefore provided for, must be
commenced within 4 years after the cause of action shall have accrued.”

6. The four-year limitations period identified in NRS 11.220 begins to run at the time
the plaintiff learns, or in the exercise of reasonable diligence should have learned of the harm to the

property caused by the constructional defect. Tahoe Village Homeowners Association v. Douglas

County, 106 Nev. 660, 662-664, 799 P.2d 556, 558 (1990), citing Qak Grove Investment v. Bell &

Gossett Co., 99 Nev. 616621-623, 669 P.2d 1075, 1078-1079 (1983); also see G and H Associates,

113 Nev. at 272, 934 P.2d at 233, citing Nevada State Bank v. Jamison Partnership, 106 Nev. 792,

800, 801 P.2d 1377, 1383 (1990) (statutes of limitations are procedural bars to a plaintiff’s action;
the time limits do not commence and the cause of action does not accrue until the aggrieved party
knew or reasonably should have known of the facts giving rise to the damage or injury); Beazer

Homes Nevada, Inc. v. District Court, 120 Nev. 575, 587, 97 P.3d 1132, 1139 (2004) (“For

constructional defect cases, the statute of limitations does not begin to run until ‘the time the

plaintiff learns, or in the exercise of reasonable diligence should have learned, of the harm to the

property.’”).

*In Hartford Insurance Group, an action was brought for damages to a home caused by an explosion of a heater
made for use with natural as opposed to propane gas. The State’s high court held such matter was not an “action for
waste or trespass to real property” subject to a three-year statute of limitation nor was it an “action upon a contract...not
founded upon an instrument in writing” even though plaintiff sued under a theory of breach of express and implied
warranties. See NRS 11.190. This action fell into the “catch all” section, NRS 11.220, the statute of limitations of
which is four (4) years.
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s Prior to February 25, 2015, when AB 125 was enacted into law, the statutes of repose
were contained in NRS 11.203 through 11.205, and they barred actions for deficient construction
after a certain number of years from the date the construction was substantially completed. See
Alenz, 108 Nev. at 1120, 843 P.2d at 836. NRS 11.203(1) provided an action based on a known
deficiency may not be brought “more than 10 years after the substantial completion of such an
improvement.” NRS 11.204(1) set forth an action based on a latent deficiency may not be
commenced “more than 8 years after the substantial completion of such an improvement. ... NRS
11.205(1) stated an action based upon a patent deficiency may not be commenced “more than 6
years after the substantial completion of such an improvement.. .. Further, and notwithstanding the
aforementioned, if the injury occurred in the sixth, eighth or tenth year after the substantial
completion of such an improvement, depending upon which statute of repose was applied, an action
for damages for injury to property or person could be commenced within two (2) years after the date
of injury. See NRS 11.203(2), 11.204(2) and 11.205(2) as effective prior to February 24, 2015.

8. In addition, prior to the enactment of AB 125, NRS 11.202 identified an exception to
the application of the statute of repose. This exception was the action could be commenced against
the owner, occupier or any person performing or furnishing the design, planning, supervision or
observation of construction, or the construction of an improvement to real property at any time after
the substantial completion where the deficiency was the result of willful misconduct or fraudulent
misconduct. For the NRS 11.202 exception to apply, it was the plaintiff, not the defendant, who had
the burden to demonstrate defendant’s behavior was based upon willful misconduct. See Acostav.

Glenfed Development Corp., 128 Cal.App.4™ 1278, 1292, 28 Cal.Rptr.3d 92, 102 (2005).

0; AB 125 made sweeping revisions to statutes addressing residential construction
defect claims. One of those changes included revising the statutes of repose from the previous six

(6), eight (8) and ten (10) years to no “more than 6 years after the substantial completion of such an
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improvement...” See NRS 11.202 (as revised in 2015). As set forth in Section 17 of AB 125, NRS

11.202 was revised to state in pertinent part as follows:

1. No action may be commenced against the owner, occupier or any person performing or
furnishing the design, planning, supervision or observation of construction, or the
construction of an improvement to real property more than 6 years after the substantial
completion of such an improvement for the recovery of damages for:

(a) Any deficiency in the design, planning, supervision or observation of
construction or the construction of such an improvement;
(b) Injury to real or personal property caused by any such deficiency; or
(c) Injury to or the wrongful death of a person caused by any such deficiency.
(Emphasis added)
In addition, the enactment of AB 125 resulted in a deletion of the exception to the application of the
statute of repose based upon the developer’s willful misconduct or fraudulent concealment.

10.  Section 21(5) of AB 125 provides the period of limitations on actions set forth NRS
11.202 is to be applied retroactively to actions in which the substantial completion of the
improvement to the real property occurred before the effective date of the act. However, Section
21(6) also incorporated a “safe harbor” or grace period, meaning actions that accrued before the
effective date of the act are not limited if they are commenced within one (1) year of AB 125’s
enactment, or no later than February 24, 2016.

11.  NRS 11.2055 identifies the date the statute of repose begins to run in constructional
defect cases, to wit: the date of substantial completion of improvement to real property. NRS
11.2055(1) provides:

1. Except as otherwise provided in subsection 2, for the purposes of this section and

NRS 11.202, the date of substantial completion of an improvement to real property shall be

deemed to be the date on which:

(a) The final building inspection of the improvement is conducted;
(b) A notice of completion is issued for the improvement; or

(c) A certificate of occupancy is issued for the improvement, whichever
occurs later.
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