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by a defendant after the statute has expired. In short, whether the Association's counter-claims are

compulsory or permissive, the filing of the Builders' Complaint did not toll the statute of repose.

19. The next question is whether good cause exists for this Court to toll the statute of

repose for a longer period as so authorized in NRS 40.695(2). The Association proposes there is

good cause given their diligence in prosecuting their constructional defect claims, and, as they are

seeking tolling ofonly five (5) days after the one (l) year anniversary of the original NRS 40.645

notice, the Builders' ability to defend the deficiency causes of action has not been adversely

impacted. ln making this argument, the Association seems to assume the tolling under NRS 40.695

ended February 24,2017, or one (l) year after it served the NRS 40.645 notice when, in actuality,

the tolling ended October 26, 2016, or thirty (30) days after the NRS 40.680 mediation. Sea

40.695(1). The Association does not show this Court good cause exists for its failure to institute

litigation before October 26, 2016. Whether the Builders' ability to defend the Association's claim

is not adversely affected is, therefore, not relevant to the issue of good cause. Accordingly, this

Court declines tolling the statute of repose for a period longer than one (1) year after the NRS

40.645 notice was made. The Builders' Motion for Summary Judgment is granted, and the

Association's Conditional Counter-Motion for Relief is denied.

20, As this Court decides the six-year statute of repose bars the Association's

constructional defect claims, it does not analyze the statute of limitations issue presented.

Therefore, based upon the foregoing Findings of Fact and Conclusions of Law,

IT IS HEREBY ORDERED, ADJUDGED AI{D DECREED Plaintiffs'/Counter-

Defendants' Motion for Summary Judgment Pu$uant to NRS I 1.202(1) filed February I 1, 2019 is

ganted; and

l5
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IT IS FURTIIER ORDERED, ADJUDGED AND DECREED Defendant's/Counter-

Claimant's Conditional Counter-Motion for Relief Pursuant to NRS 40.695(2) frled March l, 2019

is denied.

DATED this 23'd day of May 2019.

H. JOHNSON, JUDGE

l6
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BREMER WHYTE BROWN & 
O’MEARA LLP 

1160 N. Town Center Drive 
Suite 250 

Las Vegas, NV  89144 
(702) 258-6665 

NEO 
PETER C. BROWN, ESQ. 
Nevada State Bar No. 5887 
JEFFREY W. SAAB, ESQ. 
Nevada State Bar No. 11261 
BREMER WHYTE BROWN & O’MEARA LLP 
1160 N. TOWN CENTER DRIVE 
SUITE 250 
LAS VEGAS, NV 89144 
TELEPHONE:  (702) 258-6665 
FACSIMILE:  (702) 258-6662 
pbrown@bremerwhyte.com 
jsaab@bremerwhyte.com 
 
Attorneys for Plaintiffs, 
LAURENT HALLIER; PANORAMA TOWERS I, LLC; 
PANORAMA TOWERS I MEZZ, LLC; and M.J. DEAN 
CONSTRUCTION, INC. 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 

LAURENT HALLIER, an individual; 
PANORAMA TOWERS I, LLC, a Nevada 
limited liability company; PANORAMA 
TOWERS I MEZZ, LLC, a Nevada limited 
liability company; and M.J. DEAN 
CONSTRUCTION, INC., a Nevada Corporation, 
 

Plaintiffs, 
 

vs. 
 
PANORAMA TOWERS CONDOMINIUM 
UNIT OWNERS’ ASSOCIATION, a Nevada 
non-profit corporation, 
 

Defendant. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. A-16-744146-D 
Dept. XXII 
 
NOTICE OF ENTRY OF ORDER AS TO 
PLAINTIFF’S COUNTER-
DEFENDANTS’ MOTION FOR 
SUMMARY JUDGMENT PURSUANT 
TO NRS 11.202(L) FILED FEBRUARY 
11, 2019 AND DEFENDANT’S 
COUNTER-CLAIMANT’S 
CONDITIONAL COUNTER-MOTION 
FOR RELIEF PURSUANT TO NRS 
40.695(2) FILED MARCH 1, 2019 
 
 

 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

Case Number: A-16-744146-D

Electronically Filed
5/28/2019 9:27 AM
Steven D. Grierson
CLERK OF THE COURT
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BREMER WHYTE BROWN & 
O’MEARA LLP 

1160 N. Town Center Drive 
Suite 250 

Las Vegas, NV  89144 
(702) 258-6665 

 PLEASE TAKE NOTICE that an Order was entered in reference to the above-captioned 

matter on May 23, 2019 a copy of which is attached hereto. 

Dated:  May 28, 2019 BREMER WHYTE BROWN & O’MEARA LLP 
  
  
 By:        

Peter C. Brown, Esq. 
            Nevada State Bar No. 5887 
            Jeffrey W. Sab, Esq. 
            Nevada State Bar No. 11261 

Attorneys for Plaintiffs, 
LAURENT HALLIER; PANORAMA TOWERS I, 
LLC; PANORAMA 
TOWERS I MEZZ, LLC; and M.J.  
DEAN CONSTRUCTION, INC. 
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Suite 250 

Las Vegas, NV  89144 
(702) 258-6665 

CERTIFICATE OF SERVICE 
 

I hereby certify that on this 28th day of May 2019, a true and correct copy of the foregone 

document was electronically delivered to Odyssey for filing and service upon all electronic service 

list recipients.  

     
 
            
    Kimberley Chapman, an Employee of 

     BREMER, WHYTE, BROWN & O’MEARA, LLP 
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FFCO

DISTRICT COURT

CLARK COUNTY, NEVADA

LAURENT HALLIER, an individual;
PANORAMA TOWERS I, LLC' a Nevada
limited tiability company; PANORAMA
TOWERS IMEZZ, LLC, a Nevada limited
liability company; and M.J. DEAN
CONSTRUCTION, INC., a Nevada
corporation,

Plaintiffs,

Vs.

PANORAMATOWERS
CONDOMINIUM TJ}{IT OWNERS'
ASSOCIATION, a Nevada non-Profit
corporation.

Defendant.

PANORAMATOWERS
CONDOMINIUM UNIT OW}{ERS'
ASSOCIATION, a Nevada non-Profit
corporation,

Counter-CIaimant,

Vs.

LAURENT HALLIER' an individual;
PANORAMA TOWERS I, LLC, a Nevada
limited liability company; PANORAMA
TOWERS IMEZZ, LLC, a Nevada limited
liability company; and M.J. DEAN
CONSTRUCTION, INC.' a Nevada
Corporation,

Case No. A-16-744146-D

Dept. No. XXII

I

Counter-Defendants.

FINDINGS OF FACT,
CONCLUSIONS OF LAW AND

ORDER

Case Number: A-16-744146-D

Electronically Filed
5/23/2019 1:49 PM
Steven D. Grierson
CLERK OF THE COURT
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Vs.

SIERRA GLASS & MIRROR, INC.; F.

ROGERS CORPORATION; DEAII
ROOFING COMPANY; FORD
CONSTRUCTING, INC.; INSULPRO'
INC.; XTREME EXCAVATION;
SOUTHERN NEVADA PAYING, INC.;
FLIPPINS TRENCHING, INC.;
BOMBAR.D MECHANICAL' LLC; R.
RODGERS CORPORATION; FIVE
STAR PLUMBING & HEATING, LLC
dba SILVER STARPLUMBING; and
ROES I through 1000, inclusive'

Third-PartY Defendants.r

FINDINGSOFFACT. CONCLUSIONS OF LAW AND ORDER

These matters conceming:

l. Plaintiffs'/Counter-Defendants, Motion for Summary Judgnent Pursuant to NRS

11.202(1) frled February 11,2019; and

2. Defendant,VCounter-Claimant's Conditional Counter-Motion for Relief Pursuant to

NRS 40.695(2) filed March 1,2019,

both came on for hearing on the 23'd day of April 2019 at the hour of 8:30 a.m. before Departrnent

)ool of the Eighth Judicial District court, in and for clark county, Nevada, with JUDGE SUSAN

H. JOHNSON presiding; Plaintiffs/counter-Defendants LAURENT HALLIER, PANORAMA

TowERSI,LLC,PANoRAMATowERsIMEZZ,LLCaTTdM.J.DEANCoNSTRUCTIoN'

rAs the subcontractors are not listed as ,uaintiffs" in the primary action, the matter against them is better

charact€rized as a "third-Party" claim, as opPosed to "counter-claim'"

2

PANORAMATOWERS
CONDOMINIUM UNIT OWNERS'
ASSOCIATION, a Nevada non-profit
corporation,

Third-Parfy Plaintift
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INC. appeared by and through their attomeys, JEFFREY W. SAAB, ESQ. and DEVIN R.

GIFFORD, ESQ. of the law firm, BREMER WHYTE BROWN & O'rB4pl+; and

Defendant/Counter-Claimant/Third-Party Plaintiff PANORAMA TOWERS CONDOMINIUM

UNIT OWNERS' ASSOCIATION appeared by and through their attorneys, MICHAEL J. GAYAN,

ESQ. of the law firm, KEMP JONES & COULTIIARD.2 Having reviewed the papers and pleadings

on file herein, heard oral arguments of the lawyers and taken this matter under advisement, this

Court makes the following Findings of Fact and Conclusions of Law:

FINDINGS OF FACT AND PROCEDURAL HISTORY

l. This case arises as a result of alleged constructional defects within both the common

areas and the 616 residential condominium units located within two tower structues of the

PANORAMA TOWERS located at 4525 and 4575 Dean Martin Drive in Las Vegas, Nevada. On

February 24,2016, Defendant/counter-claimant PANORAMA TOWERS CONDOMINIUM UNIT

OWNERS' ASSOCI.ATION served its original NRS 40.645 Notice of Constructional Defects upon

plaintiffs/Counter-Defendants (also identified herein as the "Contractors" or "Builders"), identiffing

deficiencies within the residential tower windows, fire blocking, mechanical room piping and sewer.

subsequently, after the parties engaged in the preJitigation process with the NRS 40.680 mediation

held September 26, 2016 with no success, the Contmctors filed their Complaint on September 28,

2016 against the Owners' Association, asserting the following claims that, for the most part, deal

with their belief the NRS 40.645 notice was deficient:

1. Declaratory Relief--Application of AB 125;

2. DeclaratoryRelief-{laimPreclusion;

tScOTT A. WILLIAMS, ESe. of rhe law firm, WILLIAMS & GUMBINE& also appeared telephonically on

behatf of PANoRAMA TowERS coi{DoMINTM UNIT owNERS' ASSocIATIoN. via Minute order filed

i_uu.v p, zorz, trris court granted the Motion to Associate counsel filed January 3, 2017 given non-opposition by

ptaintiffs/counter-Defendants. However, no formal proposed older granting the motion was ever submitted to the court

for signature.

J
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3. Failure to Comply with NRS 40.600, et seq.;
L,

4. SuppressionofEvidence/Spoliation;

5. Breach of Contract (Settlement Agreement in Prior Litigation);

6. Declaratory Relief-Duty to Defend; and

7. Declaratory Relief-Duty to Indemnifr.

2. On March l, 2017, PANORAMA TOWER CONDOMINIUM UNIT OWNERS'

ASSOCIATION filed its Answer and Counter-Claim, alleging the following claims:

l.BreachofNRsl16.4ll3andll6.4l14ExpressandlmpliedWarranties;as

well as those of Habitability, Firress, Quality and Workmanship;

2. Negligence and Neg)igerce Per Se;

3. Producs Liability (against the manufacturers);

4. Breach of (Sales) Contract;

5. IntentionalA'{egligentDisclosure;and

6. Duty of Good Faith and Fair Dealing; Violation ofNRS 116'll13'

3. This court previously dismissed the constructional defect claims within the

mechanical room as being time-baned by virtue ofthe "catch-all" statute of limitations of four (4)

years set forth in NRS I 1.220.3 With respect to challenges to the sufficiency and validity of the

NRS 40.645 notice, this Court stayed the matter to allow PANORAMA TOWERS

CoNDoMINIUM LINIT OWNERS', ASSOCIATION to amend it with more specificity. This court

ultimately determined the amended NRS 40.645 notice served upon the Builden on April l5' 2018

was valid with respect to the windows' constructional defects only'a

r.See Findings of Fact, Conclusions of Law and Order filed September 15, 2017'
a&e Findinls ofFact, Conclusions of Law and order filed November 30, 2018'

4
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4. The Builders or contractors now move this court for summary judgment upon the

basis the Association's claims are time-barred by the six-year statute of repose set forth in NRS

ll.ZO2(l), as amended by Assembly Bill (AB) 125 in 2015, in that its two residential towers were

substantially completed on January 16, 2008 (Tower I) and March 26, 2008 (Tower II), respectively,

and claims were not brought until February 24, 2016 when the NRS 40.645 Notice was sent; further,

the Association did not file its Counter-Claim until March 1,2017'

5.PANoRAMATowERSCoNDoMINTMUNITowNERS'AssoCIATIoN

opposes,arguing,first,theBuildersdonotprovidethisCourtallfactsnecessarytodecidethe

motion which, therefore, requires its denial. Specifically, NRS I 1.2055, the statute identiffing the

date of substantial completion, defines such as being the latest of three events: (l) date the final

building inspection of the improvement is conducted; (2) date the notice of completion is issued for

the improvement; or (3) date the certificate of occupancy is issued. Here, the Association argues the

Builders provided only the dates the Certificates of Occupancy were issued for the two towers'S

second, the NRS 40.645 notice was served within the year of "safe harbor" which tolled any

timiting statutes, and the primary action was filed within two days of NRS Chapter 40's mediation'

In the owners, Association's view, its counter-claim filed March l,2ol7 was compulsory to the

initial complaint frled by the Builders, meaning its claims relate back to September 28, 2016' and

thus'istimely.Further,theAssociationnotesitleamedofthepotentialwindow.relatedclaimsin

August2013,lesstharrthreeyearsbeforeitserveditsnotice,meaningtheirconstructiondefect

action is not baned by the statute of limitations. The Association also counter-moves this court for

relief under NRS 40.6g5(2)as, in its view, good cause exists for this cou( to extend the tolling

period to avoid time-baring its constructional defect claims'

5As noted iny'a, the certificates of occupancy also identi! the date ofthe final building inspection as being

March 16, 2007 (Tower I) and July i?liooz1i"""r ril. That is, rhe Builders idenrified rwo ofthe three events' and not

5

7=
Hqrx
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:;oo

just one.

0008 AA3792



v=.
H r,.r x
18to)*
itt
e(eq6=
aao

I

2

3

4

5

6

7

8

9

l0

1l

t2

l3

t4

l5

l6

t7

l8

l9

20

2t

22

23

24

25

26

27

28

CONCLUSIONS OF LAW

l. Summary judgrnent is appropriate and "shall be rendered forthwith" when the

pleadings and other evidence on file demonstrates no "genuine issue as to any material fact

[remains] and that the moving party is entitled to a judgnent as a matter of law." See NRCP 56(c);

Wood v. Safewav. Inc.. 121 Nev. 724 ,'129, 121 P.3d 1026 (2005). The substantive law controls

which factual disputes are material and will preclude summary judgment; other factual disputes are

irrelevant. /d., 121 Nev. at73l. A factual dispute is genuine when the evidence is such that a

rational trier of fact could retum a verdict for the non-moving party' Id'

2. while the pleadings and other proof must be construed in a light most favorable to

the non-moving party, that party bears the burden 'to do more than simply show that there is some

metaphysical doubt" as to the operative facts in order to avoid summary judgment being entered in

the moving party's favor. Matsushita Electric lndustrial co. v. Zenith Radio. 475,574,586 (1986)'

cited bywood.l2l Nev. a|732. T\e non-moving party "must, by affidavit or otherwise' set forth

specific facts demonstrating the evidence of a genuine issue for trial or have summary judgment

entered against him." Bulbman. Inc. v. Nevada Bell, 108 Nev. 105, I10, 825 P.2d 588, 591 (1992)'

cited byWood.l2l Nev. at 732. The non-moving party "'is not entitled to build a case on the

gossamer threads of whimsy, speculation, and conjecture."' Bulbman. 108 Nev. at 110, 825 P.2d

5gl, gnoling collins v. Union Fed. Savines & Loan. 99 Nev. 284, 102,662P.2d 610' 621 (1983)'

3. Four of Builders' causes of action seek declaratory relief under NRS Chapter 30'

NRS 30.0a0(l) Provides:

Any person interested under a deed, written contract or othcr writings constituting a contract,

or irliose .ights, status or other legal relations are affected by a statute, municipal ordinance,

contract or iranchise, may have dltermined any question of construction or validly arising

under the instrument, statute, ordinance, contracior franchise and obtain a declaration of

rights, status or other legal relations thereunder'

6
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Actions for declaratory relief are govemed by the same liberal pleading standards applied in other

civil actions, but they must raise a present justiciable issue. Cox v. Gl 78 Nev. 254,

267-268,371 P.2d 647,766 (1962). Here, a present justiciable issue exists as PANORAMA

TOWERS CONDOMINIUM UNIT OWNERS' ASSOCIATION served the BuiIdCrS With A NOtiCE

of constructional defects pursuant to NRS 40.645 on February 24, 2016, and later demonstrated its

intention to pwchase the claims through this litigation. As noted above, the Contractors propose the

remaining claim for constructional defects within the windows is time-barred by virtue of the six-

year statute of repose enacted retroactively by the 2015 Nevada Legislature through AB 125. As set

forth in their First Cause of Action, the Builders seek a declaration fiom this Court as to the rights,

responsibilities and obligations of the parties as they pertain to the association's claim. As the

parties have raised arguments conceming the application of both statutes ofrepose and limitation'

this Court begins its analysis with a review of them.

4. The statutes of repose and limitation arc distinguishable and distinct from each other.

..'Statutes ofrepose' bar causes of action after a certain period of time, regardless of whether

damage or an injury has been discovered. In contrast, 'statutes of limitation' foreclose suits after a

fixed period time following occurrence or discovery of an injury." Alenz v. Twin Lakes villase,

108 Nev. 1117,1120,843 P.2d 834, 836 (1993), ciring Allstate Insurance companv v. Fureerson

104 Nev. 772,775 n.2,766P.2d904,906 n.2 (1988). Of the two, the statute of repose sets an

outside time limit, generally running from the date of substantial completion of the project and with

no regard to the date of injury, after which cause of action for personal injury or property damage

allegedly caused by tle deficiencies in the improvements to real property may not be brought. G

and Associat sv Eme Hahn Inc. I 1 3 Nev. 265, 27 1, 934 P.2d 229, 233 (1977)' citingw

Lambv.WedeewoodSouthCorp.,308N.C.419302S.E.2d868,873(1983).Whilethereare

'7
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instances where both the statutes of repose and limitations may result to time-bar a particular claim,

there also are situations where one statute obstructs the cause of action, but the other does not.

5. NRS Chapter l l does not set forth a specific statute of limitations dealing with the

discovery of constructional defects located within a residence. However, the Nevada Supreme Court

has held these types of claims are subject to the "catch all" statute, NRS 11.220. See Haftford

Insurance un v. Statewide App iances. Inc , 87 Nev. 1 95, 1 98, 484 P.2d 569, 57 1 (1 971 ).6 This

statute specifically provides "[a]n action for relief, not hereinbefore provided for, must be

commenced within 4 years after the cause of action shall have accrued."

6. The four-year limitations period identified in NRS I 1.220 begins to run at the time

the plaintiff leams, or in the exercise of reasonable diligence should have leamed of the harm to the

property caused by the constructional defect. Tahoe Villase Homeowners Association Douslas

Countv. 106 Nev. 660,662-664,799 P.2d 556, 558 (1990), ciring Oak Grove Invesfinent v. Bell &

Gossen Co.,99 Nev. 616621-623,669 P.2d 1075, 1078-1079 (1983); also see G and H Associates,

113 Nev. at272, g34 P.2d at233, citingNevada State Bank v. Jamison Partnership. 106 Nev' 792'

800, 801 P.2d 1377,1383 (1990) (statutes of limitations are procedural bars to a plaintiffs action;

the time limits do not commence and the cause of action does not accrue until the aggrieved party

knew or reasonably should have known of the facts giving rise to the damage or injury); Beazer

H Nev C 1 20 Nev. 57 5, 587, 97 P.3d 1 132, I I 39 (2004) ("For

constructional defect cases, the statute of limitations does not begin to run until 'the time the

plaintiff learns, or in the exercise of reasonable diligence should have leamed, of the harm to the

property."').

uln HartfOrd Insurance Group, an action was brought for damages to a home caused by an explosion ofa heater

made for use with natural as opposei-to propane gas. The 
-State's 

high iourt held such matter was not an "action for

waste or trespass to real property" subject to a ttrie-year statute of limitation nor was it an "action upon a contract not

r.-al ,p"i * irst umenf in *riting; eu.n thoughit"intiff sued under a theory ofbreach of express and implied

warranties. SeeNRSll.l90. This ac"tion fell into-thi "catch all" section, NRS I 1.220, the statute of limitations of

which is four (4) years.

8
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7. Prior to February 25,2015, when AB 125 was enacted into law, the statutes of repose

were contained in NRS I L203 through I1.205, and they barred actions for deficient construction

after a certain number of years from the date the construction was substantially completed. See

Alenz, 108 Nev. at 1120, 843 P.2d at 836. NRS I 1.203(1) provided an action based on a known

deficiency may not be brought "more than l0 years after the substa ial completion of such an

improvement." NRS 11.204(1) set forth an action based on a latent deficiency may not be

commenced "more than 8 years after the substantial completion of such an improvement...." NRS

I1.205(l) stated an action based upon a patent deficiency may not be commenced "more than 6

years after the substantial completion of such an improvement. '.." Further, and notwithstanding the

aforementioned, if the injury occurred in the sixth, eighth or tenth year after the substantial

completion ofsuch an improvement, depending upon which statute ofrepose was applied, an action

fordamagesforinjurytopropertyorpersoncouldbecommencedwithintwo(2)yearsafterthedate

of injury. See NRS || '203(2), l|.204(2) and 1 l '205(2) as effective prior to February 24,2015.

8. In addition, prior to the enactment of AB 125, NRS 1 1.202 identified an exception to

the application of the statute of repose. This exception was the action could be commenced against

the owner, occupier or any person performing or fumishing the desigr' planning' supervision or

observation of construction, or the construction ofan improvement to real properly at any time after

the substantial completion where the deficiency was the result of willfirl misconduct or fraudulent

misconduct. For the NRS I I.202 exception to apply, it was the plaintiff, not the defendant, who had

the burden to demonstrate defendant's behavior was based upon willful misconduct' see Acosta v'

Glenfed Devel oDment Coro., 128 Cal.App.4s 1 278, 1292, 28 Cal.Rptr.3d 92, 1 02 (2005).

9. AB 125 made sweeping revisions to statutes addressing residential construction

defect claims. one of those changes included revising the statutes of repose from the previous six

(6), eight (s) and ten (10) years to no "more than 6 years after the substantial completion of such an

9
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improvement..." See NRS 11.202 (as revised in 2015). As set forth in Section lTofAB 125,NRS

11.202 was revised to state in pertinent pafi as follows:

1. No action may be commenced against the owner, occupier or any person performing or

fumishing the desigr, planning, supervision or observation of construction, or the

construction of an impiovement to real property more than 6 years after the substantial

completion of such an improvement for the recovery of damages for:

(a) Any deficiency in the design, planning, supervision or observation of
construction or the construction of such an improvement;
(b) lnjury to real or personal property caused by any such deficiency;-or.
(c) Injrrry to o, tt e wrongfirl death of a person caused by any such deficiency'

(Emphasis added)

In addition, the enactment ofAB 125 resulted in a deletion ofthe exception to the application ofthe

statute ofrepose based upon the developer's willful misconduct or fraudulent concealment'

10. Section 2l(5) ofAB 125 provides the period of limitations on actions set forth NRS

11.202 is to be ap plied retroactively to actions in which the substantial completion ofthe

improvement to the real property occurred before the effective date of the act. However, Section

2l(6) also incorporated a..safe harbor" or grace period, meaning actions that accrued before the

effective date of the act are not limited if they are commenced within one (l) year of AB 125's

enactment, or no later than February 24,2016.

11. NRS 11.2055 identifies the date the statute ofrepose begins to run in constructional

defect cases, to wit: the date of substantial completion of improvement to real property' NRS

11.2055(1) provides:

1. Except as otherwise provided in subsection 2, for the purposes of this section.and

NRS 1 1.202, thi date of substantial completion of an improvement to real property shall be

deemed to be the date on which:
(a) The frnal building inspection of the improvement is conducted;

@1 e notice of completion is issued for the improvement; or

icj A "".tifi".te 
of occupancy is issued for the improvement' whichever

occurs later.

l0
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NRS 11.2055(2) states "[i]fnone ofthe events described in subsection I occurs, the date of

substantial completion of an improvement to real property must be determined by the rules of the

common law."

12. While the statute of repose's time period was shortened, NRS 40.600 to 40.695's

tolling provisions were not retoactively changed. That is, statutes of limitation or repose applicable

to a claim based upon a constructional defect govemed by NRS 40.600 to 40.695 sril/ toll deficiency

causes ofaction from the time the NRS 40.645 notice is given until the earlier ofone (l) year after

notice of the claim or thirty (30) days after the NRS 40.680 mediation is concluded or waived in

writing. SaeNRS 40.695(l). Further, statutes of limitation and repose may be tolled under NRS

40.695(2) for a period longer than one (l) year after notice of the claim is given but only it in an

action for a constructional defect brought by a claimant after the applicable statute of limitation or

repose has expired, the claimant demonstrates to the satisfaction of the court good cause exists to toll

the statutes of limitation and repose for a longer period.

13. In this case, the Owners' Association argues the Builders have not provided sufficient

information to determine when the statute of repose started to accrue, and without it, this Court

cannot decide the motion for surnmary judgp.ent. specifically, PANORAMA TOWERS

CONDOMINruM UNIT OWNERS' ASSOCIATION proposes the Builders have identified only

one date addressed within NRS 11.2055(1), and to establish the date of accrual, this Court needs all

three as the defining date is the one which occurs last. This court disagrees with the Association's

assessment the date of substantial completion has not been established for at least a couple of

reasons. Firsl, the Builders did not provide just one date; they identified two events addressed in

NRS 11.2055, i.e. the date of the final building inspection and when the certificate of occupancy

was issued as identified in Exhibits C and D of their motion. Those dates are March 16, 2007 and

January 16, 2008, respectively, for Tower I, and July 16,2oO7 and March 26' 2008, respectively, for

11

7''.
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sEs
6aa

0014 AA3798



-=
Yoxi8r
;=g

lEX
A aFr
6aa

I

2

3

4

5

6

7

8

9

l0

ll
t2

13

t4

l5

l6

t7

l8

t9

20

2t

22

23

24

25

26

27

28

Tower II. Secozd this Court does not consider the Builders' inability or failure to provide the date

of the third event, i.e. when the notice of completion was issued, as fatal to the motion, especially

given the common-law "catch-all" provision expressed in NRS 1 1.2055(2) that applies if none of the

events described in NRS 11.2055(1) occurs. This Court concludes the dates of substantial

completion are January 16, 2008 (Tower I) and March 16,2008 (Tower II), respectively, as these

dates are the latest occurrences. Given this Court's decision, the dates of substantial completion

obviously accrued before the enactment ofAB 125. Applying the aforementioned analysis to the

facts here, this Court concludes the statute ofrepose applicable to the Association's constructional

defects claim is six (6) years, but, as it accrued prior to the effective date of AB 125 or Febr-aary 24,

2015, the action is not limited if it was commenced within one (l) year after, or by February 24,

2016.

14. ln this case, the Association served its NRS 40.645 constructional defect notice on

February 24, 2016, or the date the one-year "safe harbor" was to expire. The service of the NRS

40.645 notice operated to toll the applicable statute ofrepose until the earlier ofone (1) year after

notice of the claim or thirty (30) days after the NRS 40.680 mediation is concluded or waived in

writing. .!ea NRS 40.695(l). The NRS 40.680 mediation took place and was concluded on

September 26, 2016. Appllng the earlier of the two expiration dates set forth in NRS 40.695, the

statute ofrepose in this case was tolled thirty (30) days after the mediation or until October 26,2016,

which is earlier than the one (l) year after the notice was served. PANORAMA TOWERS

CONDOMINIUM t NIT OWNERS' ASSOCIATION had up to and including Octobet26,2016to

institute litigation or its claims would be time-barred.

15. PANORAMA TOWERS CONDOMINruM UNIT OWNERS' ASSOCIATION filed

its Counter-Claim against the Builders on March 1,2017, over four (4) months after October 26,

2016. As noted above, in the Builders' view, the constructional defect claims relating to the

t2
0015 AA3799
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13

windows, therefore, are time-barred. The Association disagees, arguing its Counter-Claim was

compulsory, and it relates back to the date of the Complaint's filing, September 28,2016.

Altematively, the Association counter-moves this Court for reliet and to fmd good cause exists to

toll the statute of repose for a longer period given its diligence in prosecuting the constructional

defect claims against the Builders. The Court analyzes both ofthe Association's points below.

16. NRCP 13 defines both compulsory and permissive counter-claims. A counter-claim

is compulsory if it arises out of the transaction or occurrence that is the subject matter ofthe

opposing party's claim and does not require for its adjudication the presence ofthird parties of

whom the court cannot acquire jurisdiction. .See NRCP l3(a). The purpose ofNRCP l3(a) is to

make an "actor" of the defendant so circuity ofaction is discouraged and the speedy settlement ofall

controversies between the parties can be accomplished in one action. See Great W. Land & Cattle

Com.v.DistrictCourt,86Nev.282,285,467P.2dl0l9, 1021 (1970). Inthisregard,the

compulsory counter-claimant is forced to plead his claim or lose it. Id A counter-claim is

permissive if it does not arise out of the transaction or occurrence tlnt is the subject matter of the

opposing party's claim. ,See NRCP 13O).

17. Here, PANORAMA TOWERS CONDOMINruM UNIT OWNERS'

ASSOCIATION proposes its counter-claims are compulsory as they arise out of the same

transaction or occurrence that is the subject matter of the Builders' claims' This Court disagrees.

The Builders' claims are for breach ofthe prior settlement agreement and declaratory relief

regarding the sufliciency of the NRS 40.645 notice and application ofAB 125. The Association's

counter-claims of negligence, intentionaVnegligent disclosure, breach of sales contract, products

liability, breach of express and implied warranties under and violations ofNRS Chapter I 16, and

breach of duty ofgood faith and fair dealing are for monetary damages as a result of constructional

defects to its windows in the two towers. If this Court ruled against the Builders on their Complaint,

0016 AA3800
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t4

the Association would not have lost their claims if they had not pled them as counter-claims in the

instant lawsuit. ln this Court's view, the Association had two options: it could make a counter-claim

which is permissive or assert its constructional defect claims in a separate Complaint. Here, it

elected to make the permissive counter-claim. The cormter-claim does not relate back to the filing

ofthe Complaint, September 28, 2016.

18. However, even ifthis Court were to decide the counter-claim was compulsory,

meaning the Association was forced to plead its claims in the instant case or lose them, the pleading

still would not relate back to the date of the Complaint' filing. As noted in Nevada State Bank v.

Jamison Family Partnership, 106 Nev. 792,798,801 P.2d 1377, 1381 (1990), statutes of limitation

and repose were enacted to "'promote repose by giving security and stability to human

affairs....They stimulate to activity and punish negligence."' Ciring Wood v. Carpenter, 101 U.S.

135, 139,25L.Ed.2d807 (1879). Indeed, the key purpose ofa repose statute is to eliminate

gncertainties under the related statute of limitations or repose and to create a final deadline for filing

suit that is not subject to any exceptions except perhaps those clearly specified by the state's

legislature. Without a statute of repose, professionals, contractors and other actors would face

never-ending uncertainty as to liability for their work. As stated by the Supreme Court in Texas in

Methodist Healthcare Svstem of San Antonio. Ltd.. LLP v. Rankin, 53 Tex.Sup.Ct.l.455,307

S.W.3d 283, 257 (2OlO), "'while statutes of limitations operate procedurally to bar the enforcement

ofa right, a statute ofrepose takes away the right altogether, creating a substantive right to be free of

liability after a specified time."' pnotr'ng Galbraith Eneineerine Consultans. Inc. v. Pochuch4 290

S.W.3d 863, 866 (Tex. 2009). For the reasons articulated above, the Nevada Supreme Court held

the lower court did not err by finding a plaintiff, by instituting an action before the expiration ofa

statute of limitation, does not toll the running of that statute against compulsory counter-claims filed

0017 AA3801
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by a defendant after the statute has expired. In short, whether the Association's counter-claims are

compulsory or permissive, the filing of the Builders' Complaint did not toll the statute of repose.

19. The next question is whether good cause exists for this Court to toll the statute of

repose for a longer period as so authorized in NRS 40.695(2). The Association proposes there is

good cause given their diligence in prosecuting their constructional defect claims, and, as they are

seeking tolling ofonly five (5) days after the one (l) year anniversary of the original NRS 40.645

notice, the Builders' ability to defend the deficiency causes of action has not been adversely

impacted. ln making this argument, the Association seems to assume the tolling under NRS 40.695

ended February 24,2017, or one (l) year after it served the NRS 40.645 notice when, in actuality,

the tolling ended October 26, 2016, or thirty (30) days after the NRS 40.680 mediation. Sea

40.695(1). The Association does not show this Court good cause exists for its failure to institute

litigation before October 26, 2016. Whether the Builders' ability to defend the Association's claim

is not adversely affected is, therefore, not relevant to the issue of good cause. Accordingly, this

Court declines tolling the statute of repose for a period longer than one (1) year after the NRS

40.645 notice was made. The Builders' Motion for Summary Judgment is granted, and the

Association's Conditional Counter-Motion for Relief is denied.

20, As this Court decides the six-year statute of repose bars the Association's

constructional defect claims, it does not analyze the statute of limitations issue presented.

Therefore, based upon the foregoing Findings of Fact and Conclusions of Law,

IT IS HEREBY ORDERED, ADJUDGED AI{D DECREED Plaintiffs'/Counter-

Defendants' Motion for Summary Judgment Pu$uant to NRS I 1.202(1) filed February I 1, 2019 is

ganted; and

l5
0018 AA3802
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IT IS FURTIIER ORDERED, ADJUDGED AND DECREED Defendant's/Counter-

Claimant's Conditional Counter-Motion for Relief Pursuant to NRS 40.695(2) frled March l, 2019

is denied.

DATED this 23'd day of May 2019.

H. JOHNSON, JUDGE

l6
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I hereby certifu, on the 23'd day of May 2019, I electronically served (E-served), placed

within the attomeys' folders located on the first floor of the Regional Justice Center or mailed a true

and correct copy of the foregoing FINDNGS OF FACT, CONCLUSIONS OF LAW AND ORDER

to the following counsel of record, and that first-class postage was fully prepaid thereon:

FRANCIS I. LYNCH, ESQ.
CHARLES *DEE" HOPPER, ESQ.
SERGIO SALZANO, ESQ.
LYNTH HOPPER, LLP
1210 South Valley View Boulevard, Suite 208
Las Vegas, Nevada 89102

SCOTT WILLIAMS
WILLIAMS & GUMBINER, LLP
100 Drakes Landing Road, Suite 260
Greenbrae, Califomia 94904

MICHAEL J. GAYAN, ESQ.
WILLIAM L. COULTHARD, ESQ.
KEMP JONES & COULTHARD
3800 Howard Hughes Parkway, 17s Floor
Las Vegas, Nevada 89169
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PETER C. BROWN, ESQ.
BREMER WHYTE BROWN & O'MEARA, LLP
1 160 North Town Center Drive, Suite 250
Las Vegas, Nevada 89144
pbrown@bremerwhyte.com
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FRANCIS I. LYNCH, ESQ. (#4145) 
LYNCH & ASSOCIATES LAW GROUP 
1445 American Pacific Drive, Suite 110 #293 
Henderson, Nevada 89074 
T: (702) 868-1115 
F: (702) 868-1114 
 
SCOTT WILLIAMS (California Bar #78588) 
WILLIAMS & GUMBINER, LLP 
1010 B Street, Suite 200 
San Rafael, California 94901 
T: (415) 755-1880 
F: (415) 419-5469 
Admitted Pro Hac Vice 
 
WILLIAM L. COULTHARD, ESQ. (#3927) 
MICHAEL J. GAYAN, ESQ. (#11125) 
KEMP, JONES & COULTHARD, LLP 
3800 Howard Hughes Parkway, 17th Floor 
Las Vegas, Nevada 89169 
T: (702) 385-6000 
F: (702) 385-6001 
 
Counsel for Defendant Panorama Towers  
Condominium Unit Owners’ Association 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

LAURENT HALLIER, an individual; 
PANORAMA TOWERS I, LLC, a Nevada 
limited liability company; PANORAMA 
TOWERS I MEZZ, LLC, a Nevada limited 
liability company; and M.J. DEAN 
CONSTRUCTION, INC., a Nevada 
corporation, 

Plaintiffs, 

vs. 

PANORAMA TOWERS CONDOMINIUM 
UNIT OWNERS’ ASSOCIATION, a Nevada 
non-profit corporation, 

Defendant.  

Case No.:   A-16-744146-D 
Dept. No.:  XXII 
 
DEFENDANT’S MOTION FOR 
RECONSIDERATION OF THE 
COURT’S MAY 23, 2019 FINDINGS 
OF FACT, CONCLUSIONS OF LAW, 
AND ORDER GRANTING 
PLAINTIFFS’ MOTION FOR 
SUMMARY JUDGMENT PURSUANT 
TO NRS 11.202(1) OR, IN THE 
ALTERNATIVE, MOTION TO STAY 
THE COURT’S ORDER 
 
HEARING REQUESTED 

Case Number: A-16-744146-D

Electronically Filed
6/3/2019 9:23 PM
Steven D. Grierson
CLERK OF THE COURT
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PANORAMA TOWERS CONDOMINIUM 
UNIT OWNERS’ ASSOCIATION, a Nevada 
non-profit corporation, and Does 1 through 
1000,  

 Counterclaimants, 

vs. 

LAURENT HALLIER, an individual; 
PANORAMA TOWERS I, LLC, a Nevada 
limited liability company; PANORAMA 
TOWERS I MEZZ, LLC, a Nevada limited 
liability company; M.J. DEAN 
CONSTRUCTION, INC., a Nevada 
Corporation; SIERRA GLASS & MIRROR, 
INC.; F. ROGERS CORPORATION,; DEAN 
ROOFING COMPANY; FORD 
CONTRACTING, INC.; INSULPRO, INC.; 
XTREME XCAVATION; SOUTHERN 
NEVADA PAVING, INC.; FLIPPINS 
TRENCHING, INC.; BOMBARD 
MECHANICAL, LLC; R. RODGERS 
CORPORATION; FIVE STAR PLINBING & 
HEATING, LLC, dba Silver Star Plumbing; 
and ROES 1 through 1000, inclusive, 

 Counterdefendants. 

 

 

Defendant Panorama Towers Condominium Unit Owners’ Association (the “HOA”), by 

and through its counsel of record, hereby respectfully submits this Motion for Reconsideration of 

the Court’s Findings of Fact, Conclusions of Law, and Order (the “Order”)  Granting Plaintiffs 

Laurent Hallier, Panorama Towers I LLC, Panorama Towers I Mezz, LLC, and M.J. Dean 

Construction, Inc.’s (collectively, the “Builders”) Motion for Summary Judgment Pursuant to NRS 

11.202(1) or, in the alternative, Motion to Stay the Court’s Order. 

/ / / 

 

 

 

 

/ / / 
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This Motion is made and based upon the following Points and Authorities, any exhibits 

attached thereto, the pleadings and papers on file herein, the oral argument of counsel, and such 

other or further information as this Honorable Court may request. 

  

DATED: June 3, 2019    LYNCH & ASSOCIATES LAW GROUP 

      

     By: /s/ Francis I. Lynch     
Francis I. Lynch, Esq. 
Nevada Bar No. 4145 
1445 American Pacific Drive 
Suite 110 #293 
Henderson, Nevada 89074 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. 

INTRODUCTION 

The HOA respectfully seeks reconsideration of the Court’s Order filed on May 23, 2019, 

granting the Builders’ motion for summary judgment on the ground that the HOA’s claims are 

barred by the six-year statute of repose provided by NRS 11.202(1).  

The Court ruled in the Order that the HOA’s Chapter 40 notice tolled the applicable statue 

of repose to October 26, 2016, 30 days after the mediation on September 26, 2016 (Order, ¶14). 

The Court further ruled:  

1) The HOA’s counterclaim filed on March 1, 2017, was not compulsory because it did 

not arise out of the same transaction or occurrence as the Builders’ complaint and, 

therefore, did not relate back to the date the Builders’ complaint was filed on September 

26, 2016 (Order, ¶¶16-17);  

2) Even if the HOA’s counterclaim was compulsory, it would still not relate back based 

on the holding in Nevada State Bank v. Jamison Family Partnership, 106 Nev. 792 

(1990) (Order, ¶18); and 

3) The HOA failed to establish good cause for the Court to extend the tolling of the statute 

of repose pursuant to NRS 40.695(2).    

The HOA seeks reconsideration of the above three itemized holdings and will address each in 

order.  

Alternatively, in light of the Nevada Legislature’s passage of Assembly Bill 421, which 

immediately and retroactively extends the statute of repose to 10 years, the HOA respectfully 

requests a stay of the Order pending the potential enactment or rejection of Assembly Bill 421. 

II. 

STATEMENT OF FACTS 

For context, the relevant chronology of events, as established by the parties’ submittals in 

connection with the Builders’ motion, is as follows:  

January 16, 2008 Certificate of occupancy issued for Panorama Tower I 

0004 AA3811
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March 26, 2008 Certificate of occupancy issued for Tower II 

February 24, 2015 AB125 enacted, including reduction of statute of repose and 

provision of a one-year grace period 

February 24, 2016 The HOA served the Builders with its Chapter 40 notice for Towers 

I and II pursuant to NRS 40.645 

September 26, 2016 The parties participated in a mandatory pre-litigation mediation 

pursuant to NRS 40.680, without resolving the HOA’s construction 

defect claims 

September 28, 2016 The Builders filed this action against the HOA 

March 1, 2017 After first filing a motion to dismiss the Builders’ complaint, and 

obtaining a ruling on that motion, the HOA timely filed (i) an answer 

to the Builders’ complaint and (ii) a counterclaim for construction 

defects 

February 11, 2019 After filing a litany of other motions, the Builders moved for 

summary judgment based on AB125’s new, shorter statute of repose 

III. 

ARGUMENT 

A. Standard of Review 

The Nevada Supreme Court has held that a Court has the inherent authority to reconsider 

prior orders.1 Furthermore, EDCR 2.24 empowers litigants to move a court for reconsideration of 

any order. Pursuant to EDCR 2.24(b), a motion requesting reconsideration must be filed within 10 

days after service of the written notice of the order or judgment (unless shortened or enlarged by 

order of the court). Additionally, reconsideration is always appropriate when new issues of fact or 

law, or some error of law or fact, support or require a contrary result.2 In general, a request for 

reconsideration should direct the Court’s attention to some newly discovered evidence or 

                                                 
1 See Trail v. Faretto, 991 Nev. 401, 546 P.2d 1026 (1975). 
2 See Moore v. City of Las Vegas, 92 Nev. 402, 551 P.2d 244 (1976). 
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intervening change in the controlling law.3 As the Builders’ themselves have previously argued, 

“[a] district court may reconsider a previously decided issue if substantially different evidence is 

subsequently introduced or the decision is clearly erroneous.”4 

B. The HOA’s counterclaim for construction defects arose out of the same transaction 
or occurrence as the Builders’ Claims, which made it compulsory. 
As noted by the Court (Order, ¶16), a counterclaim is compulsory under NRCP 13(a) if it 

arises out of the same transaction or occurrence that is the subject matter of the opposing party's 

claim.5 However, the Court disagreed that the HOA’s counterclaim was compulsory, stating 

(Order, ¶17):  

The Builders' claims are for breach of the prior settlement agreement and 
declaratory relief regarding the sufficiency of the NRS 40.645 notice and 
application of AB125. The Association's counter-claims of negligence, 
intentional/negligent disclosure, breach of sales contract, products liability, 
breach of express and implied warranties under and violations of NRS Chapter 
116, and breach of duty of good faith and fair dealing are for monetary damages 
as a result of constructional defects to its windows in the two towers. 

With due respect, the HOA believes this analysis is incorrect. The Court focused on the 

legal causes of action alleged in the respective pleadings, not the underlying transaction or 

occurrence on which the pleadings are based. In addressing this issue, the Nevada Supreme Court 

has held and explained as follows:  

The definition of transaction or occurrence does not require an identity of 
factual backgrounds. Instead, the relevant consideration is whether the 
pertinent facts of the different claims are so logically related that issues of 
judicial economy and fairness mandate that all issues be tried in one suit.6 

The Mendenhall court favorably quoted a law review article that noted “[i]n the most 

common test, courts have held that the requirement of ‘same transaction or occurrence’ is met 

when there is a ‘logical relationship’ between the counterclaim and the main claim.”7 

                                                 
3 See Matter of Ross, 99 Nev. 657, 659, 688 P.2d 1089, 1091 (1983); Kona Enterprise, Inc. v. 
Estate of Bishop, 229 F.3d 877 (9th Cir. 2000). 
4 Masonry & Tile Contractors v. Jolley, Urga & Wirth Ass’n, 113 Nev. 737, 741 (1997). 
5 See Mendenhall v. Tassinari, 403 P.3d 364 (Nev. 2017). 
6 Mendenhall, 403 P.3d at 370-371 (emphasis added) (internal citations omitted). 
7 Id. 
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The federal courts follow a similar logical relationship test. For example, the Second 

Circuit held as follows: 

In determining whether a claim “arises out of the transaction . . . that is the 
subject matter of the opposing party’s claim”, this Circuit generally has taken a 
broad view, not requiring “an absolute identity of factual backgrounds . . . but 
only a logical relationship between them.” This approach looks to the logical 
relationship between the claim and the counterclaim, and attempts to determine 
whether the “essential facts of the various claims are so logically connected that 
considerations of judicial economy and fairness dictate that all the issues be 
resolved in one lawsuit.”8 

Here, the Builders’ Complaint, filed on September 28, 2016, makes the following 

allegations relevant to this Motion:  

 The dates on which certificates of occupancy were issued for the two Panorama towers, 
and the alleged dates of substantial completion of the towers (¶¶23-27). 

 There was a prior suit by the HOA against the Builders for construction defects that 
was settled pursuant to a release that did not extend to unknown defects (¶¶45-51). 

 Claim preclusion applies because the construction defects alleged by the HOA in the 
counterclaim were litigated in the prior construction defect action (¶¶52, 59-60, 71-80). 

 That the HOA filed a Chapter 40 notice on February 24, 2016 (¶9). 

 That the HOA’s Chapter 40 notice alleged the following defects: “(1) residential tower 
windows, (2) residential tower fire blocking, (3) mechanical room piping, and (4) sewer 
piping” (¶10). 

 Whether the itemized defects at issue presented an “unreasonable risk of injury to 
person or property” (¶¶35-36). 

 Details regarding the piping claim, including the report by the HOA’s mechanical 
expert and the fact that the piping claim was repaired (¶¶12-13, 16, 18, 19). 

 Details regarding the sewer claim (¶¶17, 18, 19).  

 That the Builders responded to the HOA’s Chapter 40 notice on May 24, 2016 (¶20). 

 That the parties participated in a pre-litigation mediation regarding the defects in 
question on September 26, 2016 (¶21).  

                                                 
8 U.S. v. Aquavella, 615 F.2d 12 (2d Cir. 1979) (emphasis added) (internal citations omitted). 
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The HOA’s counterclaim, filed on March 1, 2017, includes allegations emanating from the 

same or logically related underlying transaction or occurrence to that alleged in the Builders’ 

Complaint; specifically, the HOA alleges the following relevant facts:  

 That there was a prior lawsuit by the HOA against the Builder for construction defects 
that was settled pursuant to a release that did not extend to unknown defects (¶28). 

 That the HOA filed a Chapter 40 notice on February 24, 2016 (¶32). 

 Descriptions of the defects at issue; specifically, (1) residential tower windows, (2) 
residential tower fire blocking, (3) mechanical room piping, and (4) sewer piping (¶29). 

 That the parties participated in a pre-litigation mediation regarding the defects in 
question on September 26, 2016 (¶33). 

Under the holdings in Mendenhall and Aquavella, the HOA’s counterclaim is based on the 

same transaction or occurrence as the Builders’ Complaint because the competing claims are 

logically related. For example, the Builders’ allegation of and claim for relief related to claim 

preclusion based on the prior lawsuit will require the parties and the Court to delve into entire 

scope of the prior litigation, specifically all defects alleged and litigated before entering into the 

settlement agreement. The Builders’ allegations and claims involve far more than simply “breach 

of the prior settlement agreement . . . .” (Order, ¶17). Here, in the words of Mendenhall, “the 

pertinent facts of the different claims are so logically related that issues of judicial economy and 

fairness mandate that all issues be tried in one suit.” And in the words of Aquavella, the “essential 

facts of the various claims are so logically connected that considerations of judicial economy and 

fairness dictate that all the issues be resolved in one lawsuit.”  

And, to remove any doubt, the Builders have expressly confirmed in their Complaint that 

the respective claims arose out of the same transaction or occurrence. Specifically, the Builders 

allege in their First Claim for Relief (for declaratory relief), that because the HOA intends to file 

a complaint against the Builders for the construction defects alleged in the HOA’s Chapter 40 

notice, a justiciable controversy exists regarding the “defects alleged” in the Chapter 40 notice 

(¶¶62-67). The Builders then assert (¶68, italics added):  
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68.    All the rights and obligations of the parties hereto arose out of what is 
actually one transaction or one series of transactions, happenings or events, 
all of which can be settled and determined in a judgment in this one action. 

The Builders then incorporated these same allegations into every other claim for relief.9 The 

Builders cannot now disavow their own admission that all of the parties’ rights arise out of a single 

transaction or occurrence in order to obtain summary judgment against the HOA. The HOA 

therefore respectfully requests that the Court reconsider and reverse its ruling to the contrary. 

C. The Jamison holding does not preclude the application of the relation back doctrine 
to the HOA’s counterclaim. 

The Court stated in the Order (¶18) that, even if it were to consider that the counterclaim 

was compulsory, the pleading would not relate back to the filing of the Builders’ complaint based 

on the holding in Jamison, supra, 106 Nev. 792, 801 P.2d 1377. The HOA did not have a prior 

opportunity to brief the Jamison case because the Builders cited it for the first time in their reply 

brief. 

In Jamison, the Nevada Supreme Court held in one, limited instance—distinguishable from 

the facts presented here—that the filing of a complaint prior to the expiration of a statute of 

limitations, did not toll the running of that statute against a compulsory counterclaim that was filed 

after the statute expired. The Supreme Court decided whether to affirm the trial court’s decision 

to dismiss defendant’s counterclaims for deficiency judgments that were brought after the 

expiration of the 90-day statute of limitation for deficiency judgment actions. The Jamison court 

analyzed the reasoning for jurisdictions that favor tolling of limitations for compulsory 

counterclaims and found that that analysis did not go far enough for the particular case in question. 

The court observed: 

Those jurisdictions in favor of tolling generally reason that a primary 
purpose for a statute of limitations—to afford parties needed protection against 
the evidentiary problems associated with defending stale claims—is negated 
where the evidence to support the compulsory counterclaim will be similar or 
identical to the evidence used to support the complaint. “Thus, once a party files 

                                                 
9 See Compl., ¶¶ 71, 81, 91, 94, 99, 107. 
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an affirmative action, he cannot thereafter profess to be surprised . . . or 
prejudiced by . . . compulsory counterclaims that stem from that action.” 

However, this analysis does not go far enough. While statutes of 
limitations are intended to protect a defendant against the evidentiary problems 
associated with defending a stale claim, these statutes are also enacted to 
“promote repose by giving security and stability to human affairs . . . . They 
stimulate to activity and punish negligence.” In this case, it is questionable 
whether stale claims and lost evidence represent the paramount concern 
addressed by a three month statute of limitation. Since the statute also 
addresses viable concerns other than stale evidence, it should be enforced.10 

In other words, the Jamison court acknowledged that preventing stale claims and lost 

evidence obviously would not have been the Legislature’s concern in enacting a 3-month statute 

of limitations. On the other hand, preventing stale claims and lost evidence are two of the primary 

concerns in enacting most statutes of limitation and repose. And, as the Jamison court observed, a 

party who files an affirmative action cannot claim surprise or prejudice when the opposing party 

files a compulsory counterclaim arising from the same transaction or occurrence.11  

On that basis, Jamison should not be interpreted as a blanket rule applicable to all 

limitations periods and extended to bar the HOA’s counterclaims. The HOA therefore requests 

that the Court reconsider its ruling in terms of the applicability of Jamison to the circumstances 

involved here. 

D. The Court misapplied the good cause analysis under NRS 40.695(2). 

In its Order, the Court found the “Association did not show this Court good cause exists 

for its failure to institute litigation before October 26, 2016.”12 Based on that decision, the Court 

held the lack of any impact on “the Builders’ ability to defect the Association’s claim . . . is 

irrelevant to the issue of good cause.”13 The Court’s good-cause analysis seems to focus entirely 

on the HOA’s conduct rather than any other factors. But the Court’s ability to extend the tolling 

                                                 
10 Jamison, 106 Nev. at 798, 801 P.2d at 1381–82 (emphasis added) (internal citations omitted). 
11 Id. (quoting Allie v. Ionata, 503 So.2d 1237, 1240 (Fla. 1987)). 
12 Order, ¶ 19. 
13 Id. 
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under NRS 40.695 is not premised on or limited to whether the HOA can demonstrate good cause 

for its conduct. The statute is much broader and grants the Court greater discretion, similar to the 

good-cause analysis under NRCP 4(e). In addition to espousing a strong public policy of 

adjudicating cases on their merits, the Nevada Supreme Court held it to be an abuse of the district 

court’s discretion to refuse to find good cause for additional time to serve a complaint where there 

was no prejudice to the defendant.14 The Scrimer court’s holding requires a good-cause finding 

here because the Builders’ will suffer absolutely no prejudice from allowing the HOA’s claims to 

process, particularly when the Builders received detailed pre-litigation notice of those claims in 

February 2016. 

Because the HOA has diligently and consistently pursued its claims from February 24, 

2016, to the present time, and due to the lack of any prejudice to the Builders, the HOA respectfully 

requests that the Court reconsider its ruling to the contrary. 

E. Alternatively, the Court should stay its Order until AB421 is signed by the Governor, 
vetoed, or enacted without signature. 

On May 24, 2019, exactly one day after the Court issued its Order, the Nevada State Senate 

voted to pass Assembly Bill 421 (“AB421”). AB421, as amended, makes several revisions to NRS 

40.600 et seq. and NRS Chapter 11.15  

Notably, AB421 amends NRS 11.202 to lengthen the statute of repose applicable to this 

action to 10 years.16 As the Legislative Counsel’s Digest explains: 

Existing law prohibits an action for the recovery of certain damages against the 
owner, occupier or any person performing or furnishing the design, planning, 
supervision or observation of construction, or the construction of an improvement 
to real property, from being commenced more than 6 years after the substantial 
completion to such an improvement. (NRS 11.202) Section 7 of this bill increases 
such a period to 10 years after the substantial completion of such an 
improvement.17 

                                                 
14 See Scrimer v. Dist. Ct., 116 Nev. 507, 998 P.2d 1190 (2000). 
15 See AB 421, as enrolled, attached hereto as Exhibit A. 
16 Id. at § 7. 
17 Id. at p.2 (emphasis added). 
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AB421 also makes clear that the new “period of limitations on actions set forth in NRS 11.202, as 

amended by section 7 of this act, apply retroactively to actions in which the substantial completion 

of the improvement to the real property occurred before October 1, 2019.”18 

As of the filing of this motion, AB421 has passed both houses of the Nevada State 

Legislature,19 has been enrolled, and has been delivered to the Governor. Consequently, there exist 

only three outcomes for AB421: (1) it is approved by the Governor, in which case it is signed and 

becomes law, (2) it is not approved by the Governor, in which case it is returned with his objections 

to the House from which it originated, or (3) it is not signed and not returned with the Governor’s 

objections within five days (Sundays excepted and exclusive of the day on which it was received), 

in which case it shall become law in like manner as if it were signed.20 

 At bottom, AB421 is mere days away from either becoming law or being disapproved. 

Should AB421 become law, it will substantively alter the controlling law upon which the Court 

relied in the issuance of its Order. For that reason, the HOA requests a stay of the Order until such 

a time as AB421 is signed and enacted, vetoed, or enacted without signature. Should AB421 

become law, the HOA anticipates filing another motion for reconsideration based on a change in 

the controlling law. 

/ / / 

 

 

 

 

 

/ / / 

                                                 
18 Id. at § 11. 
19 See NV AB421, 80th Legislature, Nevada Electronic Legislative Information System. Retrieved 
June 3, 2019, from https://www.leg.state.nv.us/App/NELIS/REL/80th2019/Bill/6799/Votes, 
attached hereto as Exhibit B. 
20 Nev. Const. art. 4, § 35. 
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III. 

CONCLUSION 

Based on the foregoing arguments, the HOA respectfully requests reconsideration of the 

Order entered on May 23, 2019. 

DATED: June 3, 2019    LYNCH & ASSOCIATES LAW GROUP 

      

     By: /s/ Francis I. Lynch     
Francis I. Lynch, Esq. 
Nevada Bar No. 4145 
1445 American Pacific Drive 
Suite 110 #293 
Henderson, Nevada 89074 

 
 
 
 
 
 
 

Certificate of Service 

I hereby certify that on the 3rd day of June, 2019, the foregoing DEFENDANT’S MOTION FOR 

RECONSIDERATION OF THE COURT’S MAY 23, 2019 FINDINGS OF FACT, 

CONCLUSIONS OF LAW, AND ORDER GRANTING PLAINTIFFS’ MOTION FOR 

SUMMARY JUDGMENT PURSUANT TO NRS 11.202(1) OR, IN THE ALTERNATIVE, 

MOTION TO STAY THE COURT’S ORDER was served on the following by Electronic 

Service to all parties on the Court’s service list.  

  
/s/ Colin Hughes 

 An employee of Lynch & Associates Law Group 
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- 80th Session (2019) 

Assembly Bill No. 421–Committee on Judiciary 
 

CHAPTER.......... 
 

AN ACT relating to construction; revising provisions relating to the 
information required to be included in a notice of a 
constructional defect; removing provisions requiring the 
presence of an expert during an inspection of an alleged 
constructional defect; establishing provisions relating to a 
claimant pursuing a claim under a builder’s warranty; 
removing certain provisions governing the tolling of statutes 
of limitation and repose regarding actions for constructional 
defects; revising provisions relating to the recovery of 
damages proximately caused by a constructional defect; 
increasing the period during which an action for the recovery 
of certain damages may be commenced; revising the 
prohibition against a unit-owners’ association pursuing an 
action for a constructional defect unless the action pertains 
exclusively to the common elements of the association; and 
providing other matters properly relating thereto. 

Legislative Counsel’s Digest: 
 Existing law provides that before a claimant commences an action or amends a 
complaint to add a cause of action for a constructional defect against a contractor, 
subcontractor, supplier or design professional, the claimant: (1) is required to give 
written notice to the contractor; and (2) if the contractor is no longer licensed or 
acting as a contractor in this State, is authorized to give notice to any subcontractor, 
supplier or design professional known to the claimant who may be responsible for 
the constructional defect. Existing law also requires that such a notice identify in 
specific detail each defect, damage and injury to each residence or appurtenance 
that is the subject of the claim. (NRS 40.645) Section 2 of this bill instead requires 
that such a notice specify in reasonable detail the defects or any damages or injuries 
to each residence or appurtenance that is the subject of the claim. 
 Existing law requires that after notice of a constructional defect is given by a 
claimant to a contractor, subcontractor, supplier or design professional, the claimant 
and, if the notice includes an expert opinion concerning the alleged constructional 
defect, the expert or his or her representative with knowledge of the alleged defect 
must: (1) be present when a contractor, subcontractor, supplier or design 
professional conducts an inspection of the alleged constructional defect; and (2) 
identify the exact location of each alleged constructional defect. (NRS 40.647) 
Section 3 of this bill removes the requirement that an expert who provided an 
opinion concerning the alleged constructional defect or his or her representative be 
present at an inspection and revises certain other requirements. 
 Existing law provides that if a residence or appurtenance that is the subject of a 
claim is covered by a homeowner’s warranty purchased by or on behalf of the 
claimant: (1) the claimant is prohibited from sending notice of a constructional 
defect or pursuing a claim for a constructional defect unless the claimant has 
submitted a claim under the homeowner’s warranty and the insurer has denied the 
claim; and (2) notice of a constructional defect may only include claims that were 
denied by the insurer. (NRS 40.650) Section 4 of this bill removes such provisions, 
and section 1.5 of this bill replaces the term “homeowner’s warranty” with 
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“builder’s warranty” and clarifies that such a warranty is not a type of insurance. 
Section 4 provides that if a residence or appurtenance that is the subject of a claim 
is covered by a builder’s warranty, the claimant is required to diligently pursue a 
claim under the builder’s warranty. Section 5.5 of this bill makes conforming 
changes. 
 Existing law also provides that if a residence or appurtenance that is the subject 
of a claim is covered by a homeowner’s warranty purchased by or on behalf of the 
claimant, statutes of limitation or repose are tolled from the time the claimant 
submits a claim under the homeowner’s warranty until 30 days after the insurer 
rejects the claim, in whole or in part. (NRS 40.650) Section 4 removes this 
provision. 
 Existing law establishes the damages proximately caused by a constructional 
defect that a claimant is authorized to recover, including additional costs reasonably 
incurred by the claimant for constructional defects proven by the claimant. (NRS 
40.655) Section 5 of this bill removes the requirement that such costs be limited to 
constructional defects proven by the claimant.  
 Existing law prohibits an action for the recovery of certain damages against the 
owner, occupier or any person performing or furnishing the design, planning, 
supervision or observation of construction, or the construction of an improvement 
to real property, from being commenced more than 6 years after the substantial 
completion of such an improvement. (NRS 11.202) Section 7 of this bill increases 
such a period to 10 years after the substantial completion of such an improvement. 
Section 7 also: (1) authorizes such an action to be commenced at any time after the 
substantial completion of such an improvement if any act of fraud caused a 
deficiency in the design, planning, supervision or observation of construction or the 
construction of such an improvement; and (2) exempts lower-tiered subcontractors 
from such an action in certain circumstances. 
 Existing law prohibits a unit-owners’ association from instituting, defending or 
intervening in litigation or in arbitration, mediation or administrative proceedings in 
its own name on behalf of itself or units’ owners relating to an action for a 
constructional defect unless the action pertains exclusively to common elements. 
(NRS 116.3102) Section 8 of this bill requires that such an action for a 
constructional defect pertain to: (1) common elements; (2) any portion of the 
common-interest community that the association owns; or (3) any portion of the 
common-interest community that the association does not own but has an 
obligation to maintain, repair, insure or replace because the governing documents 
of the association expressly make such an obligation the responsibility of the 
association. 
 Existing law authorizes a unit-owners’ association to enter the grounds of a unit 
to conduct certain maintenance or remove or abate a public nuisance, or to enter the 
grounds or interior of a unit to abate a water or sewage leak or take certain other 
actions in certain circumstances. (NRS 116.310312) Section 8.5 of this bill 
provides that such provisions do not give rise to any rights or standing for a claim 
for a constructional defect. 
 

EXPLANATION – Matter in bolded italics is new; matter between brackets [omitted material] is material to be omitted. 
 
 

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN 
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS: 

 
 Section 1.  (Deleted by amendment.) 
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 Sec. 1.5.  NRS 40.625 is hereby amended to read as follows: 
 40.625  [“Homeowner’s] “Builder’s warranty” means a 
warranty [or policy of insurance: 
 1.  Issued] issued or purchased by or on behalf of a contractor 
for the protection of a claimant . [; or 
 2.  Purchased by or on behalf of a claimant pursuant to NRS 
690B.100 to 690B.180, inclusive. 
] The term [includes] : 
 1.  Includes a warranty contract issued by or on behalf of a 
contractor whose liability pursuant to the warranty contract is 
subsequently insured by a risk retention group that operates in 
compliance with chapter 695E of NRS and insures all or any part of 
the liability of a contractor for the cost to repair a constructional 
defect in a residence. 
 2.  Does not include a policy of insurance for home protection 
as defined in NRS 690B.100 or a service contract as defined in 
NRS 690C.080. 
 Sec. 2.  NRS 40.645 is hereby amended to read as follows: 
 40.645  1.  Except as otherwise provided in this section and 
NRS 40.670, before a claimant commences an action or amends a 
complaint to add a cause of action for a constructional defect against 
a contractor, subcontractor, supplier or design professional, the 
claimant: 
 (a) Must give written notice by certified mail, return receipt 
requested, to the contractor, at the contractor’s address listed in the 
records of the State Contractors’ Board or in the records of the 
office of the county or city clerk or at the contractor’s last known 
address if the contractor’s address is not listed in those records; and 
 (b) May give written notice by certified mail, return receipt 
requested, to any subcontractor, supplier or design professional 
known to the claimant who may be responsible for the 
constructional defect, if the claimant knows that the contractor is no 
longer licensed in this State or that the contractor no longer acts as a 
contractor in this State. 
 2.  The notice given pursuant to subsection 1 must: 
 (a) Include a statement that the notice is being given to satisfy 
the requirements of this section; 
 (b) [Identify] Specify in [specific] reasonable detail [each 
defect, damage and injury] the defects or any damages or injuries 
to each residence or appurtenance that is the subject of the claim ; [, 
including, without limitation, the exact location of each such defect, 
damage and injury;] 
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 (c) Describe in reasonable detail the cause of the defects if the 
cause is known and the nature and extent that is known of the 
damage or injury resulting from the defects; and 
 (d) Include a signed statement, by each named owner of a 
residence or appurtenance in the notice, that each such owner 
verifies that each such defect, damage and injury specified in the 
notice exists in the residence or appurtenance owned by him or her. 
If a notice is sent on behalf of a homeowners’ association, the 
statement required by this paragraph must be signed under penalty 
of perjury by a member of the executive board or an officer of the 
homeowners’ association. 
 3.  A representative of a homeowners’ association may send 
notice pursuant to this section on behalf of an association if the 
representative is acting within the scope of the representative’s 
duties pursuant to chapter 116 or 117 of NRS. 
 4.  Notice is not required pursuant to this section before 
commencing an action if: 
 (a) The contractor, subcontractor, supplier or design professional 
has filed an action against the claimant; or 
 (b) The claimant has filed a formal complaint with a law 
enforcement agency against the contractor, subcontractor, supplier 
or design professional for threatening to commit or committing an 
act of violence or a criminal offense against the claimant or the 
property of the claimant. 
 Sec. 3.  NRS 40.647 is hereby amended to read as follows: 
 40.647  1.  After notice of a constructional defect is given 
pursuant to NRS 40.645, before a claimant may commence an 
action or amend a complaint to add a cause of action for a 
constructional defect against a contractor, subcontractor, supplier or 
design professional, the claimant must: 
 (a) Allow an inspection of the alleged constructional defect to be 
conducted pursuant to NRS 40.6462;  
 (b) Be present or have a representative of the claimant present 
at an inspection conducted pursuant to NRS 40.6462 and , to the 
extent possible, reasonably identify the [exact location of each 
alleged constructional defect] proximate locations of the defects, 
damages or injuries specified in the notice ; [and, if the notice 
includes an expert opinion concerning the alleged constructional 
defect, the expert, or a representative of the expert who has 
knowledge of the alleged constructional defect, must also be present 
at the inspection and identify the exact location of each alleged 
constructional defect for which the expert provided an opinion;] and 
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 (c) Allow the contractor, subcontractor, supplier or design 
professional a reasonable opportunity to repair the constructional 
defect or cause the defect to be repaired if an election to repair is 
made pursuant to NRS 40.6472. 
 2.  If a claimant commences an action without complying with 
subsection 1 or NRS 40.645, the court shall: 
 (a) Dismiss the action without prejudice and compel the 
claimant to comply with those provisions before filing another 
action; or 
 (b) If dismissal of the action would prevent the claimant from 
filing another action because the action would be procedurally 
barred by the statute of limitations or statute of repose, the court 
shall stay the proceeding pending compliance with those provisions 
by the claimant. 
 Sec. 4.  NRS 40.650 is hereby amended to read as follows: 
 40.650  1.  If a claimant unreasonably rejects a reasonable 
written offer of settlement made as part of a response pursuant to 
paragraph (b) of subsection 2 of NRS 40.6472 and thereafter 
commences an action governed by NRS 40.600 to 40.695, inclusive, 
the court in which the action is commenced may: 
 (a) Deny the claimant’s attorney’s fees and costs; and 
 (b) Award attorney’s fees and costs to the contractor. 
 Any sums paid under a [homeowner’s] builder’s warranty, other 
than sums paid in satisfaction of claims that are collateral to any 
coverage issued to or by the contractor, must be deducted from any 
recovery. 
 2.  If a contractor, subcontractor, supplier or design professional 
fails to: 
 (a) Comply with the provisions of NRS 40.6472; 
 (b) Make an offer of settlement; 
 (c) Make a good faith response to the claim asserting no 
liability; 
 (d) Agree to a mediator or accept the appointment of a mediator 
pursuant to NRS 40.680; or 
 (e) Participate in mediation, 
 the limitations on damages and defenses to liability provided in 
NRS 40.600 to 40.695, inclusive, do not apply and the claimant may 
commence an action or amend a complaint to add a cause of action 
for a constructional defect without satisfying any other requirement 
of NRS 40.600 to 40.695, inclusive. 
 3.  If a residence or appurtenance that is the subject of the claim 
is covered by a [homeowner’s] builder’s warranty [that is purchased 
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by or on behalf of a claimant pursuant to NRS 690B.100 to 
690B.180, inclusive: 
 (a) A claimant may not send a notice pursuant to NRS 40.645 or 
pursue a claim pursuant to NRS 40.600 to 40.695, inclusive, unless 
the claimant has first submitted a claim under the homeowner’s 
warranty and the insurer has denied the claim. 
 (b) A claimant may include in a notice given pursuant to NRS 
40.645 only claims for the constructional defects that were denied 
by the insurer. 
 (c) If coverage under a homeowner’s warranty is denied by an 
insurer in bad faith, the homeowner and the contractor, 
subcontractor, supplier or design professional have a right of action 
for the sums that would have been paid if coverage had been 
provided, plus reasonable attorney’s fees and costs. 
 (d) Statutes of limitation or repose applicable to a claim based 
on a constructional defect governed by NRS 40.600 to 40.695, 
inclusive, are tolled from the time notice of the claim under the 
homeowner’s warranty is submitted to the insurer until 30 days after 
the insurer rejects the claim, in whole or in part, in writing.] , a 
claimant shall diligently pursue a claim under the builder’s 
warranty. 
 4.  Nothing in this section prohibits an offer of judgment 
pursuant to Rule 68 of the Nevada Rules of Civil Procedure or  
NRS 40.652. 
 Sec. 5.  NRS 40.655 is hereby amended to read as follows: 
 40.655  1.  Except as otherwise provided in NRS 40.650, in a 
claim governed by NRS 40.600 to 40.695, inclusive, the claimant 
may recover only the following damages to the extent proximately 
caused by a constructional defect: 
 (a) The reasonable cost of any repairs already made that were 
necessary and of any repairs yet to be made that are necessary to 
cure any constructional defect that the contractor failed to cure and 
the reasonable expenses of temporary housing reasonably necessary 
during the repair; 
 (b) The reduction in market value of the residence or accessory 
structure, if any, to the extent the reduction is because of structural 
failure; 
 (c) The loss of the use of all or any part of the residence; 
 (d) The reasonable value of any other property damaged by the 
constructional defect; 
 (e) Any additional costs reasonably incurred by the claimant , 
[for constructional defects proven by the claimant,] including, but 
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not limited to, any costs and fees incurred for the retention of 
experts to: 
  (1) Ascertain the nature and extent of the constructional 
defects; 
  (2) Evaluate appropriate corrective measures to estimate the 
value of loss of use; and 
  (3) Estimate the value of loss of use, the cost of temporary 
housing and the reduction of market value of the residence; and 
 (f) Any interest provided by statute. 
 2.  If a contractor complies with the provisions of NRS 40.600 
to 40.695, inclusive, the claimant may not recover from the 
contractor, as a result of the constructional defect, any damages 
other than damages authorized pursuant to NRS 40.600 to 40.695, 
inclusive. 
 3.  This section must not be construed as impairing any 
contractual rights between a contractor and a subcontractor, supplier 
or design professional. 
 4.  As used in this section, “structural failure” means physical 
damage to the load-bearing portion of a residence or appurtenance 
caused by a failure of the load-bearing portion of the residence or 
appurtenance. 
 Sec. 5.5.  NRS 40.687 is hereby amended to read as follows: 
 40.687  Notwithstanding any other provision of law: 
 1.  A [claimant shall, within 10 days after commencing an 
action against a contractor, disclose to the contractor all information 
about any homeowner’s warranty that is applicable to the claim. 
 2.  The] contractor shall, no later than 10 days after a response 
is made pursuant to this chapter, disclose to the claimant any 
information about insurance agreements that may be obtained by 
discovery pursuant to rule 26(b)(2) of the Nevada Rules of Civil 
Procedure. Such disclosure does not affect the admissibility at trial 
of the information disclosed. 
 [3.] 2.  Except as otherwise provided in subsection [4,] 3, if 
[either party] the contractor fails to provide the information 
required pursuant to subsection 1 [or 2] within the time allowed, the 
[other party] claimant may petition the court to compel production 
of the information. Upon receiving such a petition, the court may 
order the [party] contractor to produce the required information and 
may award the [petitioning party] claimant reasonable attorney’s 
fees and costs incurred in petitioning the court pursuant to this 
subsection. 
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 [4.] 3.  The parties may agree to an extension of time for the 
contractor to produce the information required pursuant to this 
section. 
 [5.] 4.  For the purposes of this section, “information about 
insurance agreements” is limited to any declaration sheets, 
endorsements and contracts of insurance issued to the contractor 
from the commencement of construction of the residence of the 
claimant to the date on which the request for the information is 
made and does not include information concerning any disputes 
between the contractor and an insurer or information concerning any 
reservation of rights by an insurer. 
 Sec. 6.  (Deleted by amendment.) 
 Sec. 7.  NRS 11.202 is hereby amended to read as follows: 
 11.202  1.  No action may be commenced against the owner, 
occupier or any person performing or furnishing the design, 
planning, supervision or observation of construction, or the 
construction of an improvement to real property more than [6] 10 
years after the substantial completion of such an improvement, for 
the recovery of damages for: 
 (a) [Any] Except as otherwise provided in subsection 2, any 
deficiency in the design, planning, supervision or observation of 
construction or the construction of such an improvement; 
 (b) Injury to real or personal property caused by any such 
deficiency; or 
 (c) Injury to or the wrongful death of a person caused by any 
such deficiency.  
 2.  Except as otherwise provided in this subsection, an action 
may be commenced against the owner, occupier or any person 
performing or furnishing the design, planning, supervision or 
observation of construction, or the construction of an 
improvement to real property at any time after the substantial 
completion of such an improvement, for the recovery of damages 
for any act of fraud in causing a deficiency in the design, 
planning, supervision or observation of construction or the 
construction of such an improvement. The provisions of this 
subsection do not apply to any lower-tiered subcontractor who 
performs work that covers up a defect or deficiency in another 
contractor’s trade if the lower-tiered subcontractor does not know, 
and should not reasonably know, of the existence of the alleged 
defect or deficiency at the time of performing such work. As used 
in this subsection, “lower-tiered subcontractor” has the meaning 
ascribed to it in NRS 624.608. 
 3.  The provisions of this section do not apply: 
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 (a) To a claim for indemnity or contribution. 
 (b) In an action brought against: 
  (1) The owner or keeper of any hotel, inn, motel, motor 
court, boardinghouse or lodging house in this State on account of his 
or her liability as an innkeeper. 
  (2) Any person on account of a defect in a product. 
 Sec. 8.  NRS 116.3102 is hereby amended to read as follows: 
 116.3102  1.  Except as otherwise provided in this chapter, and 
subject to the provisions of the declaration, the association: 
 (a) Shall adopt and, except as otherwise provided in the bylaws, 
may amend bylaws and may adopt and amend rules and regulations. 
 (b) Shall adopt and may amend budgets in accordance with the 
requirements set forth in NRS 116.31151, may collect assessments 
for common expenses from the units’ owners and may invest funds 
of the association in accordance with the requirements set forth in 
NRS 116.311395. 
 (c) May hire and discharge managing agents and other 
employees, agents and independent contractors. 
 (d) May institute, defend or intervene in litigation or in 
arbitration, mediation or administrative proceedings in its own name 
on behalf of itself or two or more units’ owners on matters affecting 
the common-interest community. The association may not institute, 
defend or intervene in litigation or in arbitration, mediation or 
administrative proceedings in its own name on behalf of itself or 
units’ owners with respect to an action for a constructional defect 
pursuant to NRS 40.600 to 40.695, inclusive, unless the action 
pertains [exclusively] to [common] : 
  (1) Common elements [.] ; 
  (2) Any portion of the common-interest community that the 
association owns; or  
  (3) Any portion of the common-interest community that the 
association does not own but has an obligation to maintain, repair, 
insure or replace because the governing documents of the 
association expressly make such an obligation the responsibility of 
the association. 
 (e) May make contracts and incur liabilities. Any contract 
between the association and a private entity for the furnishing of 
goods or services must not include a provision granting the private 
entity the right of first refusal with respect to extension or renewal 
of the contract. 
 (f) May regulate the use, maintenance, repair, replacement and 
modification of common elements. 
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 (g) May cause additional improvements to be made as a part of 
the common elements. 
 (h) May acquire, hold, encumber and convey in its own name 
any right, title or interest to real estate or personal property, but: 
  (1) Common elements in a condominium or planned 
community may be conveyed or subjected to a security interest only 
pursuant to NRS 116.3112; and 
  (2) Part of a cooperative may be conveyed, or all or part of a 
cooperative may be subjected to a security interest, only pursuant to 
NRS 116.3112. 
 (i) May grant easements, leases, licenses and concessions 
through or over the common elements. 
 (j) May impose and receive any payments, fees or charges for 
the use, rental or operation of the common elements, other than 
limited common elements described in subsections 2 and 4 of  
NRS 116.2102, and for services provided to the units’ owners, 
including, without limitation, any services provided pursuant to 
NRS 116.310312. 
 (k) May impose charges for late payment of assessments 
pursuant to NRS 116.3115. 
 (l) May impose construction penalties when authorized pursuant 
to NRS 116.310305. 
 (m) May impose reasonable fines for violations of the governing 
documents of the association only if the association complies with 
the requirements set forth in NRS 116.31031. 
 (n) May impose reasonable charges for the preparation and 
recordation of any amendments to the declaration or any statements 
of unpaid assessments, and impose reasonable fees, not to exceed 
the amounts authorized by NRS 116.4109, for preparing and 
furnishing the documents and certificate required by that section. 
 (o) May provide for the indemnification of its officers and 
executive board and maintain directors and officers liability 
insurance. 
 (p) May assign its right to future income, including the right to 
receive assessments for common expenses, but only to the extent the 
declaration expressly so provides. 
 (q) May exercise any other powers conferred by the declaration 
or bylaws. 
 (r) May exercise all other powers that may be exercised in this 
State by legal entities of the same type as the association. 
 (s) May direct the removal of vehicles improperly parked on 
property owned or leased by the association, as authorized pursuant 
to NRS 487.038, or improperly parked on any road, street, alley or 
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other thoroughfare within the common-interest community in 
violation of the governing documents. In addition to complying with 
the requirements of NRS 487.038 and any requirements in the 
governing documents, if a vehicle is improperly parked as described 
in this paragraph, the association must post written notice in a 
conspicuous place on the vehicle or provide oral or written notice to 
the owner or operator of the vehicle at least 48 hours before the 
association may direct the removal of the vehicle, unless the vehicle: 
  (1) Is blocking a fire hydrant, fire lane or parking space 
designated for the handicapped; or 
  (2) Poses an imminent threat of causing a substantial adverse 
effect on the health, safety or welfare of the units’ owners or 
residents of the common-interest community. 
 (t) May exercise any other powers necessary and proper for the 
governance and operation of the association. 
 2.  The declaration may not limit the power of the association to 
deal with the declarant if the limit is more restrictive than the limit 
imposed on the power of the association to deal with other persons. 
 3.  The executive board may determine whether to take 
enforcement action by exercising the association’s power to impose 
sanctions or commence an action for a violation of the declaration, 
bylaws or rules, including whether to compromise any claim for 
unpaid assessments or other claim made by or against it. The 
executive board does not have a duty to take enforcement action if it 
determines that, under the facts and circumstances presented: 
 (a) The association’s legal position does not justify taking any or 
further enforcement action; 
 (b) The covenant, restriction or rule being enforced is, or is 
likely to be construed as, inconsistent with current law; 
 (c) Although a violation may exist or may have occurred, it is 
not so material as to be objectionable to a reasonable person or to 
justify expending the association’s resources; or 
 (d) It is not in the association’s best interests to pursue an 
enforcement action. 
 4.  The executive board’s decision under subsection 3 not to 
pursue enforcement under one set of circumstances does not prevent 
the executive board from taking enforcement action under another 
set of circumstances, but the executive board may not be arbitrary or 
capricious in taking enforcement action. 
 5.  Notwithstanding any provision of this chapter or the 
governing documents to the contrary, an association may not impose 
any assessment pursuant to this chapter or the governing documents 
on the owner of any property in the common-interest community 
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that is exempt from taxation pursuant to NRS 361.125. For the 
purposes of this subsection, “assessment” does not include any 
charge for any utility services, including, without limitation, 
telecommunications, broadband communications, cable television, 
electricity, natural gas, sewer services, garbage collection, water or 
for any other service which is delivered to and used or consumed 
directly by the property in the common-interest community that is 
exempt from taxation pursuant to NRS 361.125. 
 Sec. 8.5.  NRS 116.310312 is hereby amended to read as 
follows: 
 116.310312  1.  A person who holds a security interest in a 
unit must provide the association with the person’s contact 
information as soon as reasonably practicable, but not later than 30 
days after the person: 
 (a) Files an action for recovery of a debt or enforcement of any 
right secured by the unit pursuant to NRS 40.430; or 
 (b) Records or has recorded on his or her behalf a notice of a 
breach of obligation secured by the unit and the election to sell or 
have the unit sold pursuant to NRS 107.080. 
 2.  If an action or notice described in subsection 1 has been 
filed or recorded regarding a unit and the association has provided 
the unit’s owner with notice and an opportunity for a hearing in the 
manner provided in NRS 116.31031, the association, including its 
employees, agents and community manager, may, but is not 
required to, enter the grounds of the unit, whether or not the unit is 
vacant, to take any of the following actions if the unit’s owner 
refuses or fails to take any action or comply with any requirement 
imposed on the unit’s owner within the time specified by the 
association as a result of the hearing: 
 (a) Maintain the exterior of the unit in accordance with the 
standards set forth in the governing documents, including, without 
limitation, any provisions governing maintenance, standing water or 
snow removal. 
 (b) Remove or abate a public nuisance on the exterior of the unit 
which: 
  (1) Is visible from any common area of the community or 
public streets; 
  (2) Threatens the health or safety of the residents of the 
common-interest community; 
  (3) Results in blighting or deterioration of the unit or 
surrounding area; and 
  (4) Adversely affects the use and enjoyment of nearby units. 
 3.  If: 
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 (a) A unit is vacant; 
 (b) The association has provided the unit’s owner with notice 
and an opportunity for a hearing in the manner provided in NRS 
116.31031; and 
 (c) The association or its employee, agent or community 
manager mails a notice of the intent of the association, including its 
employees, agents and community manager, to maintain the exterior 
of the unit or abate a public nuisance, as described in subsection 2, 
by certified mail to each holder of a recorded security interest 
encumbering the interest of the unit’s owner, at the address of the 
holder that is provided pursuant to NRS 657.110 on the Internet 
website maintained by the Division of Financial Institutions of the 
Department of Business and Industry, 
 the association, including its employees, agents and community 
manager, may enter the grounds of the unit to maintain the exterior 
of the unit or abate a public nuisance, as described in subsection 2, if 
the unit’s owner refuses or fails to do so. 
 4.  If a unit is in a building that contains units divided by 
horizontal boundaries described in the declaration, or vertical 
boundaries that comprise common walls between units, and the unit 
is vacant, the association, including its employees, agents and 
community manager, may enter the grounds and interior of the unit 
to: 
 (a) Abate a water or sewage leak in the unit and remove any 
water or sewage from the unit that is causing damage or, if not 
immediately abated, may cause damage to the common elements or 
another unit if the unit’s owner refuses or fails to abate the water or 
sewage leak. 
 (b) After providing the unit’s owner with notice but before a 
hearing in accordance with the provisions of NRS 116.31031: 
  (1) Remove any furniture, fixtures, appliances and 
components of the unit, including, without limitation, flooring, 
baseboards and drywall, that were damaged as a result of water or 
mold damage resulting from a water or sewage leak to the extent 
such removal is reasonably necessary because water or mold 
damage threatens the health or safety of the residents of the 
common-interest community, results in blighting or deterioration of 
the unit or the surrounding area and adversely affects the use and 
enjoyment of nearby units, if the unit’s owner refuses or fails to 
remediate or remove the water or mold damage. 
  (2) Remediate or remove any water or mold damage in the 
unit resulting from the water or sewage leak to the extent such 
remediation or removal is reasonably necessary because the water or 
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mold damage threatens the health or safety of the residents of the 
common-interest community, results in blighting or deterioration of 
the unit or the surrounding area and adversely affects the use and 
enjoyment of nearby units, if the unit’s owner refuses or fails to 
remediate or remove the water or mold damage.  
 5.  After the association has provided the unit’s owner with 
notice and an opportunity for a hearing in the manner provided in 
NRS 116.31031, the association may order that the costs of any 
maintenance or abatement or the reasonable costs of remediation or 
removal conducted pursuant to subsection 2, 3 or 4, including, 
without limitation, reasonable inspection fees, notification and 
collection costs and interest, be charged against the unit. The 
association shall keep a record of such costs and interest charged 
against the unit and has a lien on the unit for any unpaid amount of 
the charges. The lien may be foreclosed under NRS 116.31162 to 
116.31168, inclusive. 
 6.  A lien described in subsection 5 bears interest from the date 
that the charges become due at a rate determined pursuant to NRS 
17.130 until the charges, including all interest due, are paid. 
 7.  Except as otherwise provided in this subsection, a lien 
described in subsection 5 is prior and superior to all liens, claims, 
encumbrances and titles other than the liens described in paragraphs 
(a) and (c) of subsection 2 of NRS 116.3116. If the federal 
regulations of the Federal Home Loan Mortgage Corporation or the 
Federal National Mortgage Association require a shorter period of 
priority for the lien, the period during which the lien is prior and 
superior to other security interests shall be determined in accordance 
with those federal regulations. Notwithstanding the federal 
regulations, the period of priority of the lien must not be less than 
the 6 months immediately preceding the institution of an action to 
enforce the lien. 
 8.  A person who purchases or acquires a unit at a foreclosure 
sale pursuant to NRS 40.430 or a trustee’s sale pursuant to NRS 
107.080 is bound by the governing documents of the association and 
shall maintain the exterior of the unit in accordance with the 
governing documents of the association. Such a unit may only be 
removed from a common-interest community in accordance with the 
governing documents pursuant to this chapter. 
 9.  Notwithstanding any other provision of law, an association, 
its directors or members of the executive board, employees, agents 
or community manager who enter the grounds or interior of a unit 
pursuant to this section are not liable for trespass. 
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 10.  Nothing in this section gives rise to any rights or standing 
for a claim for a constructional defect made pursuant to NRS 
40.600 to 40.695, inclusive. 
 11.  As used in this section: 
 (a) “Exterior of the unit” includes, without limitation, all 
landscaping outside of a unit, the exterior of all property exclusively 
owned by the unit owner and the exterior of all property that the unit 
owner is obligated to maintain pursuant to the declaration. 
 (b) “Remediation” does not include restoration. 
 (c) “Vacant” means a unit: 
  (1) Which reasonably appears to be unoccupied; 
  (2) On which the owner has failed to maintain the exterior to 
the standards set forth in the governing documents of the 
association; and 
  (3) On which the owner has failed to pay assessments for 
more than 60 days. 
 Secs. 9 and 10.  (Deleted by amendment.) 
 Sec. 11.  1.  The provisions of NRS 40.645 and 40.650, as 
amended by sections 2 and 4 of this act, respectively, apply to a 
notice of constructional defect given on or after October 1, 2019. 
 2.  The provisions of NRS 40.647, as amended by section 3 of 
this act, apply to an inspection conducted pursuant to NRS 40.6462 
on or after October 1, 2019. 
 3.  The provisions of NRS 40.655, as amended by section 5 of 
this act, apply to any claim for which a notice of constructional 
defect is given on or after October 1, 2019. 
 4.  The period of limitations on actions set forth in NRS 11.202, 
as amended by section 7 of this act, apply retroactively to actions in 
which the substantial completion of the improvement to the real 
property occurred before October 1, 2019. 
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Steven D. Grierson
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EXHIBIT 2 

0016 AA3855



 

 

- 80th Session (2019) 

Assembly Bill No. 421–Committee on Judiciary 
 

CHAPTER.......... 
 

AN ACT relating to construction; revising provisions relating to the 
information required to be included in a notice of a 
constructional defect; removing provisions requiring the 
presence of an expert during an inspection of an alleged 
constructional defect; establishing provisions relating to a 
claimant pursuing a claim under a builder’s warranty; 
removing certain provisions governing the tolling of statutes 
of limitation and repose regarding actions for constructional 
defects; revising provisions relating to the recovery of 
damages proximately caused by a constructional defect; 
increasing the period during which an action for the recovery 
of certain damages may be commenced; revising the 
prohibition against a unit-owners’ association pursuing an 
action for a constructional defect unless the action pertains 
exclusively to the common elements of the association; and 
providing other matters properly relating thereto. 

Legislative Counsel’s Digest: 
 Existing law provides that before a claimant commences an action or amends a 
complaint to add a cause of action for a constructional defect against a contractor, 
subcontractor, supplier or design professional, the claimant: (1) is required to give 
written notice to the contractor; and (2) if the contractor is no longer licensed or 
acting as a contractor in this State, is authorized to give notice to any subcontractor, 
supplier or design professional known to the claimant who may be responsible for 
the constructional defect. Existing law also requires that such a notice identify in 
specific detail each defect, damage and injury to each residence or appurtenance 
that is the subject of the claim. (NRS 40.645) Section 2 of this bill instead requires 
that such a notice specify in reasonable detail the defects or any damages or injuries 
to each residence or appurtenance that is the subject of the claim. 
 Existing law requires that after notice of a constructional defect is given by a 
claimant to a contractor, subcontractor, supplier or design professional, the claimant 
and, if the notice includes an expert opinion concerning the alleged constructional 
defect, the expert or his or her representative with knowledge of the alleged defect 
must: (1) be present when a contractor, subcontractor, supplier or design 
professional conducts an inspection of the alleged constructional defect; and (2) 
identify the exact location of each alleged constructional defect. (NRS 40.647) 
Section 3 of this bill removes the requirement that an expert who provided an 
opinion concerning the alleged constructional defect or his or her representative be 
present at an inspection and revises certain other requirements. 
 Existing law provides that if a residence or appurtenance that is the subject of a 
claim is covered by a homeowner’s warranty purchased by or on behalf of the 
claimant: (1) the claimant is prohibited from sending notice of a constructional 
defect or pursuing a claim for a constructional defect unless the claimant has 
submitted a claim under the homeowner’s warranty and the insurer has denied the 
claim; and (2) notice of a constructional defect may only include claims that were 
denied by the insurer. (NRS 40.650) Section 4 of this bill removes such provisions, 
and section 1.5 of this bill replaces the term “homeowner’s warranty” with 
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“builder’s warranty” and clarifies that such a warranty is not a type of insurance. 
Section 4 provides that if a residence or appurtenance that is the subject of a claim 
is covered by a builder’s warranty, the claimant is required to diligently pursue a 
claim under the builder’s warranty. Section 5.5 of this bill makes conforming 
changes. 
 Existing law also provides that if a residence or appurtenance that is the subject 
of a claim is covered by a homeowner’s warranty purchased by or on behalf of the 
claimant, statutes of limitation or repose are tolled from the time the claimant 
submits a claim under the homeowner’s warranty until 30 days after the insurer 
rejects the claim, in whole or in part. (NRS 40.650) Section 4 removes this 
provision. 
 Existing law establishes the damages proximately caused by a constructional 
defect that a claimant is authorized to recover, including additional costs reasonably 
incurred by the claimant for constructional defects proven by the claimant. (NRS 
40.655) Section 5 of this bill removes the requirement that such costs be limited to 
constructional defects proven by the claimant.  
 Existing law prohibits an action for the recovery of certain damages against the 
owner, occupier or any person performing or furnishing the design, planning, 
supervision or observation of construction, or the construction of an improvement 
to real property, from being commenced more than 6 years after the substantial 
completion of such an improvement. (NRS 11.202) Section 7 of this bill increases 
such a period to 10 years after the substantial completion of such an improvement. 
Section 7 also: (1) authorizes such an action to be commenced at any time after the 
substantial completion of such an improvement if any act of fraud caused a 
deficiency in the design, planning, supervision or observation of construction or the 
construction of such an improvement; and (2) exempts lower-tiered subcontractors 
from such an action in certain circumstances. 
 Existing law prohibits a unit-owners’ association from instituting, defending or 
intervening in litigation or in arbitration, mediation or administrative proceedings in 
its own name on behalf of itself or units’ owners relating to an action for a 
constructional defect unless the action pertains exclusively to common elements. 
(NRS 116.3102) Section 8 of this bill requires that such an action for a 
constructional defect pertain to: (1) common elements; (2) any portion of the 
common-interest community that the association owns; or (3) any portion of the 
common-interest community that the association does not own but has an 
obligation to maintain, repair, insure or replace because the governing documents 
of the association expressly make such an obligation the responsibility of the 
association. 
 Existing law authorizes a unit-owners’ association to enter the grounds of a unit 
to conduct certain maintenance or remove or abate a public nuisance, or to enter the 
grounds or interior of a unit to abate a water or sewage leak or take certain other 
actions in certain circumstances. (NRS 116.310312) Section 8.5 of this bill 
provides that such provisions do not give rise to any rights or standing for a claim 
for a constructional defect. 
 

EXPLANATION – Matter in bolded italics is new; matter between brackets [omitted material] is material to be omitted. 
 
 

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN 
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS: 

 
 Section 1.  (Deleted by amendment.) 
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 Sec. 1.5.  NRS 40.625 is hereby amended to read as follows: 
 40.625  [“Homeowner’s] “Builder’s warranty” means a 
warranty [or policy of insurance: 
 1.  Issued] issued or purchased by or on behalf of a contractor 
for the protection of a claimant . [; or 
 2.  Purchased by or on behalf of a claimant pursuant to NRS 
690B.100 to 690B.180, inclusive. 
] The term [includes] : 
 1.  Includes a warranty contract issued by or on behalf of a 
contractor whose liability pursuant to the warranty contract is 
subsequently insured by a risk retention group that operates in 
compliance with chapter 695E of NRS and insures all or any part of 
the liability of a contractor for the cost to repair a constructional 
defect in a residence. 
 2.  Does not include a policy of insurance for home protection 
as defined in NRS 690B.100 or a service contract as defined in 
NRS 690C.080. 
 Sec. 2.  NRS 40.645 is hereby amended to read as follows: 
 40.645  1.  Except as otherwise provided in this section and 
NRS 40.670, before a claimant commences an action or amends a 
complaint to add a cause of action for a constructional defect against 
a contractor, subcontractor, supplier or design professional, the 
claimant: 
 (a) Must give written notice by certified mail, return receipt 
requested, to the contractor, at the contractor’s address listed in the 
records of the State Contractors’ Board or in the records of the 
office of the county or city clerk or at the contractor’s last known 
address if the contractor’s address is not listed in those records; and 
 (b) May give written notice by certified mail, return receipt 
requested, to any subcontractor, supplier or design professional 
known to the claimant who may be responsible for the 
constructional defect, if the claimant knows that the contractor is no 
longer licensed in this State or that the contractor no longer acts as a 
contractor in this State. 
 2.  The notice given pursuant to subsection 1 must: 
 (a) Include a statement that the notice is being given to satisfy 
the requirements of this section; 
 (b) [Identify] Specify in [specific] reasonable detail [each 
defect, damage and injury] the defects or any damages or injuries 
to each residence or appurtenance that is the subject of the claim ; [, 
including, without limitation, the exact location of each such defect, 
damage and injury;] 
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 (c) Describe in reasonable detail the cause of the defects if the 
cause is known and the nature and extent that is known of the 
damage or injury resulting from the defects; and 
 (d) Include a signed statement, by each named owner of a 
residence or appurtenance in the notice, that each such owner 
verifies that each such defect, damage and injury specified in the 
notice exists in the residence or appurtenance owned by him or her. 
If a notice is sent on behalf of a homeowners’ association, the 
statement required by this paragraph must be signed under penalty 
of perjury by a member of the executive board or an officer of the 
homeowners’ association. 
 3.  A representative of a homeowners’ association may send 
notice pursuant to this section on behalf of an association if the 
representative is acting within the scope of the representative’s 
duties pursuant to chapter 116 or 117 of NRS. 
 4.  Notice is not required pursuant to this section before 
commencing an action if: 
 (a) The contractor, subcontractor, supplier or design professional 
has filed an action against the claimant; or 
 (b) The claimant has filed a formal complaint with a law 
enforcement agency against the contractor, subcontractor, supplier 
or design professional for threatening to commit or committing an 
act of violence or a criminal offense against the claimant or the 
property of the claimant. 
 Sec. 3.  NRS 40.647 is hereby amended to read as follows: 
 40.647  1.  After notice of a constructional defect is given 
pursuant to NRS 40.645, before a claimant may commence an 
action or amend a complaint to add a cause of action for a 
constructional defect against a contractor, subcontractor, supplier or 
design professional, the claimant must: 
 (a) Allow an inspection of the alleged constructional defect to be 
conducted pursuant to NRS 40.6462;  
 (b) Be present or have a representative of the claimant present 
at an inspection conducted pursuant to NRS 40.6462 and , to the 
extent possible, reasonably identify the [exact location of each 
alleged constructional defect] proximate locations of the defects, 
damages or injuries specified in the notice ; [and, if the notice 
includes an expert opinion concerning the alleged constructional 
defect, the expert, or a representative of the expert who has 
knowledge of the alleged constructional defect, must also be present 
at the inspection and identify the exact location of each alleged 
constructional defect for which the expert provided an opinion;] and 

0020 AA3859



 
 – 5 – 
 

 

- 80th Session (2019) 

 (c) Allow the contractor, subcontractor, supplier or design 
professional a reasonable opportunity to repair the constructional 
defect or cause the defect to be repaired if an election to repair is 
made pursuant to NRS 40.6472. 
 2.  If a claimant commences an action without complying with 
subsection 1 or NRS 40.645, the court shall: 
 (a) Dismiss the action without prejudice and compel the 
claimant to comply with those provisions before filing another 
action; or 
 (b) If dismissal of the action would prevent the claimant from 
filing another action because the action would be procedurally 
barred by the statute of limitations or statute of repose, the court 
shall stay the proceeding pending compliance with those provisions 
by the claimant. 
 Sec. 4.  NRS 40.650 is hereby amended to read as follows: 
 40.650  1.  If a claimant unreasonably rejects a reasonable 
written offer of settlement made as part of a response pursuant to 
paragraph (b) of subsection 2 of NRS 40.6472 and thereafter 
commences an action governed by NRS 40.600 to 40.695, inclusive, 
the court in which the action is commenced may: 
 (a) Deny the claimant’s attorney’s fees and costs; and 
 (b) Award attorney’s fees and costs to the contractor. 
 Any sums paid under a [homeowner’s] builder’s warranty, other 
than sums paid in satisfaction of claims that are collateral to any 
coverage issued to or by the contractor, must be deducted from any 
recovery. 
 2.  If a contractor, subcontractor, supplier or design professional 
fails to: 
 (a) Comply with the provisions of NRS 40.6472; 
 (b) Make an offer of settlement; 
 (c) Make a good faith response to the claim asserting no 
liability; 
 (d) Agree to a mediator or accept the appointment of a mediator 
pursuant to NRS 40.680; or 
 (e) Participate in mediation, 
 the limitations on damages and defenses to liability provided in 
NRS 40.600 to 40.695, inclusive, do not apply and the claimant may 
commence an action or amend a complaint to add a cause of action 
for a constructional defect without satisfying any other requirement 
of NRS 40.600 to 40.695, inclusive. 
 3.  If a residence or appurtenance that is the subject of the claim 
is covered by a [homeowner’s] builder’s warranty [that is purchased 
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by or on behalf of a claimant pursuant to NRS 690B.100 to 
690B.180, inclusive: 
 (a) A claimant may not send a notice pursuant to NRS 40.645 or 
pursue a claim pursuant to NRS 40.600 to 40.695, inclusive, unless 
the claimant has first submitted a claim under the homeowner’s 
warranty and the insurer has denied the claim. 
 (b) A claimant may include in a notice given pursuant to NRS 
40.645 only claims for the constructional defects that were denied 
by the insurer. 
 (c) If coverage under a homeowner’s warranty is denied by an 
insurer in bad faith, the homeowner and the contractor, 
subcontractor, supplier or design professional have a right of action 
for the sums that would have been paid if coverage had been 
provided, plus reasonable attorney’s fees and costs. 
 (d) Statutes of limitation or repose applicable to a claim based 
on a constructional defect governed by NRS 40.600 to 40.695, 
inclusive, are tolled from the time notice of the claim under the 
homeowner’s warranty is submitted to the insurer until 30 days after 
the insurer rejects the claim, in whole or in part, in writing.] , a 
claimant shall diligently pursue a claim under the builder’s 
warranty. 
 4.  Nothing in this section prohibits an offer of judgment 
pursuant to Rule 68 of the Nevada Rules of Civil Procedure or  
NRS 40.652. 
 Sec. 5.  NRS 40.655 is hereby amended to read as follows: 
 40.655  1.  Except as otherwise provided in NRS 40.650, in a 
claim governed by NRS 40.600 to 40.695, inclusive, the claimant 
may recover only the following damages to the extent proximately 
caused by a constructional defect: 
 (a) The reasonable cost of any repairs already made that were 
necessary and of any repairs yet to be made that are necessary to 
cure any constructional defect that the contractor failed to cure and 
the reasonable expenses of temporary housing reasonably necessary 
during the repair; 
 (b) The reduction in market value of the residence or accessory 
structure, if any, to the extent the reduction is because of structural 
failure; 
 (c) The loss of the use of all or any part of the residence; 
 (d) The reasonable value of any other property damaged by the 
constructional defect; 
 (e) Any additional costs reasonably incurred by the claimant , 
[for constructional defects proven by the claimant,] including, but 
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not limited to, any costs and fees incurred for the retention of 
experts to: 
  (1) Ascertain the nature and extent of the constructional 
defects; 
  (2) Evaluate appropriate corrective measures to estimate the 
value of loss of use; and 
  (3) Estimate the value of loss of use, the cost of temporary 
housing and the reduction of market value of the residence; and 
 (f) Any interest provided by statute. 
 2.  If a contractor complies with the provisions of NRS 40.600 
to 40.695, inclusive, the claimant may not recover from the 
contractor, as a result of the constructional defect, any damages 
other than damages authorized pursuant to NRS 40.600 to 40.695, 
inclusive. 
 3.  This section must not be construed as impairing any 
contractual rights between a contractor and a subcontractor, supplier 
or design professional. 
 4.  As used in this section, “structural failure” means physical 
damage to the load-bearing portion of a residence or appurtenance 
caused by a failure of the load-bearing portion of the residence or 
appurtenance. 
 Sec. 5.5.  NRS 40.687 is hereby amended to read as follows: 
 40.687  Notwithstanding any other provision of law: 
 1.  A [claimant shall, within 10 days after commencing an 
action against a contractor, disclose to the contractor all information 
about any homeowner’s warranty that is applicable to the claim. 
 2.  The] contractor shall, no later than 10 days after a response 
is made pursuant to this chapter, disclose to the claimant any 
information about insurance agreements that may be obtained by 
discovery pursuant to rule 26(b)(2) of the Nevada Rules of Civil 
Procedure. Such disclosure does not affect the admissibility at trial 
of the information disclosed. 
 [3.] 2.  Except as otherwise provided in subsection [4,] 3, if 
[either party] the contractor fails to provide the information 
required pursuant to subsection 1 [or 2] within the time allowed, the 
[other party] claimant may petition the court to compel production 
of the information. Upon receiving such a petition, the court may 
order the [party] contractor to produce the required information and 
may award the [petitioning party] claimant reasonable attorney’s 
fees and costs incurred in petitioning the court pursuant to this 
subsection. 
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 [4.] 3.  The parties may agree to an extension of time for the 
contractor to produce the information required pursuant to this 
section. 
 [5.] 4.  For the purposes of this section, “information about 
insurance agreements” is limited to any declaration sheets, 
endorsements and contracts of insurance issued to the contractor 
from the commencement of construction of the residence of the 
claimant to the date on which the request for the information is 
made and does not include information concerning any disputes 
between the contractor and an insurer or information concerning any 
reservation of rights by an insurer. 
 Sec. 6.  (Deleted by amendment.) 
 Sec. 7.  NRS 11.202 is hereby amended to read as follows: 
 11.202  1.  No action may be commenced against the owner, 
occupier or any person performing or furnishing the design, 
planning, supervision or observation of construction, or the 
construction of an improvement to real property more than [6] 10 
years after the substantial completion of such an improvement, for 
the recovery of damages for: 
 (a) [Any] Except as otherwise provided in subsection 2, any 
deficiency in the design, planning, supervision or observation of 
construction or the construction of such an improvement; 
 (b) Injury to real or personal property caused by any such 
deficiency; or 
 (c) Injury to or the wrongful death of a person caused by any 
such deficiency.  
 2.  Except as otherwise provided in this subsection, an action 
may be commenced against the owner, occupier or any person 
performing or furnishing the design, planning, supervision or 
observation of construction, or the construction of an 
improvement to real property at any time after the substantial 
completion of such an improvement, for the recovery of damages 
for any act of fraud in causing a deficiency in the design, 
planning, supervision or observation of construction or the 
construction of such an improvement. The provisions of this 
subsection do not apply to any lower-tiered subcontractor who 
performs work that covers up a defect or deficiency in another 
contractor’s trade if the lower-tiered subcontractor does not know, 
and should not reasonably know, of the existence of the alleged 
defect or deficiency at the time of performing such work. As used 
in this subsection, “lower-tiered subcontractor” has the meaning 
ascribed to it in NRS 624.608. 
 3.  The provisions of this section do not apply: 
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 (a) To a claim for indemnity or contribution. 
 (b) In an action brought against: 
  (1) The owner or keeper of any hotel, inn, motel, motor 
court, boardinghouse or lodging house in this State on account of his 
or her liability as an innkeeper. 
  (2) Any person on account of a defect in a product. 
 Sec. 8.  NRS 116.3102 is hereby amended to read as follows: 
 116.3102  1.  Except as otherwise provided in this chapter, and 
subject to the provisions of the declaration, the association: 
 (a) Shall adopt and, except as otherwise provided in the bylaws, 
may amend bylaws and may adopt and amend rules and regulations. 
 (b) Shall adopt and may amend budgets in accordance with the 
requirements set forth in NRS 116.31151, may collect assessments 
for common expenses from the units’ owners and may invest funds 
of the association in accordance with the requirements set forth in 
NRS 116.311395. 
 (c) May hire and discharge managing agents and other 
employees, agents and independent contractors. 
 (d) May institute, defend or intervene in litigation or in 
arbitration, mediation or administrative proceedings in its own name 
on behalf of itself or two or more units’ owners on matters affecting 
the common-interest community. The association may not institute, 
defend or intervene in litigation or in arbitration, mediation or 
administrative proceedings in its own name on behalf of itself or 
units’ owners with respect to an action for a constructional defect 
pursuant to NRS 40.600 to 40.695, inclusive, unless the action 
pertains [exclusively] to [common] : 
  (1) Common elements [.] ; 
  (2) Any portion of the common-interest community that the 
association owns; or  
  (3) Any portion of the common-interest community that the 
association does not own but has an obligation to maintain, repair, 
insure or replace because the governing documents of the 
association expressly make such an obligation the responsibility of 
the association. 
 (e) May make contracts and incur liabilities. Any contract 
between the association and a private entity for the furnishing of 
goods or services must not include a provision granting the private 
entity the right of first refusal with respect to extension or renewal 
of the contract. 
 (f) May regulate the use, maintenance, repair, replacement and 
modification of common elements. 
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 (g) May cause additional improvements to be made as a part of 
the common elements. 
 (h) May acquire, hold, encumber and convey in its own name 
any right, title or interest to real estate or personal property, but: 
  (1) Common elements in a condominium or planned 
community may be conveyed or subjected to a security interest only 
pursuant to NRS 116.3112; and 
  (2) Part of a cooperative may be conveyed, or all or part of a 
cooperative may be subjected to a security interest, only pursuant to 
NRS 116.3112. 
 (i) May grant easements, leases, licenses and concessions 
through or over the common elements. 
 (j) May impose and receive any payments, fees or charges for 
the use, rental or operation of the common elements, other than 
limited common elements described in subsections 2 and 4 of  
NRS 116.2102, and for services provided to the units’ owners, 
including, without limitation, any services provided pursuant to 
NRS 116.310312. 
 (k) May impose charges for late payment of assessments 
pursuant to NRS 116.3115. 
 (l) May impose construction penalties when authorized pursuant 
to NRS 116.310305. 
 (m) May impose reasonable fines for violations of the governing 
documents of the association only if the association complies with 
the requirements set forth in NRS 116.31031. 
 (n) May impose reasonable charges for the preparation and 
recordation of any amendments to the declaration or any statements 
of unpaid assessments, and impose reasonable fees, not to exceed 
the amounts authorized by NRS 116.4109, for preparing and 
furnishing the documents and certificate required by that section. 
 (o) May provide for the indemnification of its officers and 
executive board and maintain directors and officers liability 
insurance. 
 (p) May assign its right to future income, including the right to 
receive assessments for common expenses, but only to the extent the 
declaration expressly so provides. 
 (q) May exercise any other powers conferred by the declaration 
or bylaws. 
 (r) May exercise all other powers that may be exercised in this 
State by legal entities of the same type as the association. 
 (s) May direct the removal of vehicles improperly parked on 
property owned or leased by the association, as authorized pursuant 
to NRS 487.038, or improperly parked on any road, street, alley or 
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other thoroughfare within the common-interest community in 
violation of the governing documents. In addition to complying with 
the requirements of NRS 487.038 and any requirements in the 
governing documents, if a vehicle is improperly parked as described 
in this paragraph, the association must post written notice in a 
conspicuous place on the vehicle or provide oral or written notice to 
the owner or operator of the vehicle at least 48 hours before the 
association may direct the removal of the vehicle, unless the vehicle: 
  (1) Is blocking a fire hydrant, fire lane or parking space 
designated for the handicapped; or 
  (2) Poses an imminent threat of causing a substantial adverse 
effect on the health, safety or welfare of the units’ owners or 
residents of the common-interest community. 
 (t) May exercise any other powers necessary and proper for the 
governance and operation of the association. 
 2.  The declaration may not limit the power of the association to 
deal with the declarant if the limit is more restrictive than the limit 
imposed on the power of the association to deal with other persons. 
 3.  The executive board may determine whether to take 
enforcement action by exercising the association’s power to impose 
sanctions or commence an action for a violation of the declaration, 
bylaws or rules, including whether to compromise any claim for 
unpaid assessments or other claim made by or against it. The 
executive board does not have a duty to take enforcement action if it 
determines that, under the facts and circumstances presented: 
 (a) The association’s legal position does not justify taking any or 
further enforcement action; 
 (b) The covenant, restriction or rule being enforced is, or is 
likely to be construed as, inconsistent with current law; 
 (c) Although a violation may exist or may have occurred, it is 
not so material as to be objectionable to a reasonable person or to 
justify expending the association’s resources; or 
 (d) It is not in the association’s best interests to pursue an 
enforcement action. 
 4.  The executive board’s decision under subsection 3 not to 
pursue enforcement under one set of circumstances does not prevent 
the executive board from taking enforcement action under another 
set of circumstances, but the executive board may not be arbitrary or 
capricious in taking enforcement action. 
 5.  Notwithstanding any provision of this chapter or the 
governing documents to the contrary, an association may not impose 
any assessment pursuant to this chapter or the governing documents 
on the owner of any property in the common-interest community 
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that is exempt from taxation pursuant to NRS 361.125. For the 
purposes of this subsection, “assessment” does not include any 
charge for any utility services, including, without limitation, 
telecommunications, broadband communications, cable television, 
electricity, natural gas, sewer services, garbage collection, water or 
for any other service which is delivered to and used or consumed 
directly by the property in the common-interest community that is 
exempt from taxation pursuant to NRS 361.125. 
 Sec. 8.5.  NRS 116.310312 is hereby amended to read as 
follows: 
 116.310312  1.  A person who holds a security interest in a 
unit must provide the association with the person’s contact 
information as soon as reasonably practicable, but not later than 30 
days after the person: 
 (a) Files an action for recovery of a debt or enforcement of any 
right secured by the unit pursuant to NRS 40.430; or 
 (b) Records or has recorded on his or her behalf a notice of a 
breach of obligation secured by the unit and the election to sell or 
have the unit sold pursuant to NRS 107.080. 
 2.  If an action or notice described in subsection 1 has been 
filed or recorded regarding a unit and the association has provided 
the unit’s owner with notice and an opportunity for a hearing in the 
manner provided in NRS 116.31031, the association, including its 
employees, agents and community manager, may, but is not 
required to, enter the grounds of the unit, whether or not the unit is 
vacant, to take any of the following actions if the unit’s owner 
refuses or fails to take any action or comply with any requirement 
imposed on the unit’s owner within the time specified by the 
association as a result of the hearing: 
 (a) Maintain the exterior of the unit in accordance with the 
standards set forth in the governing documents, including, without 
limitation, any provisions governing maintenance, standing water or 
snow removal. 
 (b) Remove or abate a public nuisance on the exterior of the unit 
which: 
  (1) Is visible from any common area of the community or 
public streets; 
  (2) Threatens the health or safety of the residents of the 
common-interest community; 
  (3) Results in blighting or deterioration of the unit or 
surrounding area; and 
  (4) Adversely affects the use and enjoyment of nearby units. 
 3.  If: 
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 (a) A unit is vacant; 
 (b) The association has provided the unit’s owner with notice 
and an opportunity for a hearing in the manner provided in NRS 
116.31031; and 
 (c) The association or its employee, agent or community 
manager mails a notice of the intent of the association, including its 
employees, agents and community manager, to maintain the exterior 
of the unit or abate a public nuisance, as described in subsection 2, 
by certified mail to each holder of a recorded security interest 
encumbering the interest of the unit’s owner, at the address of the 
holder that is provided pursuant to NRS 657.110 on the Internet 
website maintained by the Division of Financial Institutions of the 
Department of Business and Industry, 
 the association, including its employees, agents and community 
manager, may enter the grounds of the unit to maintain the exterior 
of the unit or abate a public nuisance, as described in subsection 2, if 
the unit’s owner refuses or fails to do so. 
 4.  If a unit is in a building that contains units divided by 
horizontal boundaries described in the declaration, or vertical 
boundaries that comprise common walls between units, and the unit 
is vacant, the association, including its employees, agents and 
community manager, may enter the grounds and interior of the unit 
to: 
 (a) Abate a water or sewage leak in the unit and remove any 
water or sewage from the unit that is causing damage or, if not 
immediately abated, may cause damage to the common elements or 
another unit if the unit’s owner refuses or fails to abate the water or 
sewage leak. 
 (b) After providing the unit’s owner with notice but before a 
hearing in accordance with the provisions of NRS 116.31031: 
  (1) Remove any furniture, fixtures, appliances and 
components of the unit, including, without limitation, flooring, 
baseboards and drywall, that were damaged as a result of water or 
mold damage resulting from a water or sewage leak to the extent 
such removal is reasonably necessary because water or mold 
damage threatens the health or safety of the residents of the 
common-interest community, results in blighting or deterioration of 
the unit or the surrounding area and adversely affects the use and 
enjoyment of nearby units, if the unit’s owner refuses or fails to 
remediate or remove the water or mold damage. 
  (2) Remediate or remove any water or mold damage in the 
unit resulting from the water or sewage leak to the extent such 
remediation or removal is reasonably necessary because the water or 
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mold damage threatens the health or safety of the residents of the 
common-interest community, results in blighting or deterioration of 
the unit or the surrounding area and adversely affects the use and 
enjoyment of nearby units, if the unit’s owner refuses or fails to 
remediate or remove the water or mold damage.  
 5.  After the association has provided the unit’s owner with 
notice and an opportunity for a hearing in the manner provided in 
NRS 116.31031, the association may order that the costs of any 
maintenance or abatement or the reasonable costs of remediation or 
removal conducted pursuant to subsection 2, 3 or 4, including, 
without limitation, reasonable inspection fees, notification and 
collection costs and interest, be charged against the unit. The 
association shall keep a record of such costs and interest charged 
against the unit and has a lien on the unit for any unpaid amount of 
the charges. The lien may be foreclosed under NRS 116.31162 to 
116.31168, inclusive. 
 6.  A lien described in subsection 5 bears interest from the date 
that the charges become due at a rate determined pursuant to NRS 
17.130 until the charges, including all interest due, are paid. 
 7.  Except as otherwise provided in this subsection, a lien 
described in subsection 5 is prior and superior to all liens, claims, 
encumbrances and titles other than the liens described in paragraphs 
(a) and (c) of subsection 2 of NRS 116.3116. If the federal 
regulations of the Federal Home Loan Mortgage Corporation or the 
Federal National Mortgage Association require a shorter period of 
priority for the lien, the period during which the lien is prior and 
superior to other security interests shall be determined in accordance 
with those federal regulations. Notwithstanding the federal 
regulations, the period of priority of the lien must not be less than 
the 6 months immediately preceding the institution of an action to 
enforce the lien. 
 8.  A person who purchases or acquires a unit at a foreclosure 
sale pursuant to NRS 40.430 or a trustee’s sale pursuant to NRS 
107.080 is bound by the governing documents of the association and 
shall maintain the exterior of the unit in accordance with the 
governing documents of the association. Such a unit may only be 
removed from a common-interest community in accordance with the 
governing documents pursuant to this chapter. 
 9.  Notwithstanding any other provision of law, an association, 
its directors or members of the executive board, employees, agents 
or community manager who enter the grounds or interior of a unit 
pursuant to this section are not liable for trespass. 
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 10.  Nothing in this section gives rise to any rights or standing 
for a claim for a constructional defect made pursuant to NRS 
40.600 to 40.695, inclusive. 
 11.  As used in this section: 
 (a) “Exterior of the unit” includes, without limitation, all 
landscaping outside of a unit, the exterior of all property exclusively 
owned by the unit owner and the exterior of all property that the unit 
owner is obligated to maintain pursuant to the declaration. 
 (b) “Remediation” does not include restoration. 
 (c) “Vacant” means a unit: 
  (1) Which reasonably appears to be unoccupied; 
  (2) On which the owner has failed to maintain the exterior to 
the standards set forth in the governing documents of the 
association; and 
  (3) On which the owner has failed to pay assessments for 
more than 60 days. 
 Secs. 9 and 10.  (Deleted by amendment.) 
 Sec. 11.  1.  The provisions of NRS 40.645 and 40.650, as 
amended by sections 2 and 4 of this act, respectively, apply to a 
notice of constructional defect given on or after October 1, 2019. 
 2.  The provisions of NRS 40.647, as amended by section 3 of 
this act, apply to an inspection conducted pursuant to NRS 40.6462 
on or after October 1, 2019. 
 3.  The provisions of NRS 40.655, as amended by section 5 of 
this act, apply to any claim for which a notice of constructional 
defect is given on or after October 1, 2019. 
 4.  The period of limitations on actions set forth in NRS 11.202, 
as amended by section 7 of this act, apply retroactively to actions in 
which the substantial completion of the improvement to the real 
property occurred before October 1, 2019. 
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CHAPTER III

LEGISLATIVE PROCEDURE AND ACTION

LEGISLATIVE PROCEDURE

Sessions 

 Regular sessions of the Nevada Legislature are held biennially in odd‑numbered 
years. They convene on the ���Monday in February after the election of members of 
the Senate and Assembly. At other times, the Governor may, for a �����purpose, call 
the Legislature into special session,1 or the Legislature may, upon a petition signed by 
two‑thirds of the members elected to each house of the Legislature, convene a special 
�������������������������������.2

 Sessions are limited to 120 calendar days following the approval by voters of 
a constitutional amendment in 1998.3 Previous sessions were unlimited in length 
following the repeal in 1958 of a constitutional provision setting a 60‑day maximum 
limit on the duration of a session. Since 1958, there has been only one regular session 
of less than 60 days, that being the single annual session of 1960, which lasted 
55 days. Between 1975 and 1997, regular sessions in Nevada ran between 113 and 
169 days. Conversely, the 1989 Special Session was the shortest in history, lasting just 
over two hours in the Senate.

 The Nevada Constitution also limits the number of days for which legislators 
may receive compensation. Since 2005, the salary of members has been set 
by NRS 218A.630 at a minimum of $130 per day, adjusted by an amount equal to 
the cumulative increase in the salaries of state employees. However, the Constitution 
forbids compensation for services to be paid to legislators for more than 60 calendar 
days for any regular session and 20 days for any special session.4  Reimbursement for 
certain expenses of members, however, may continue for the entire length of a session.

 Special sessions of the Legislature may be convened on the call of the Governor 
or by petition of the Legislature.5 After both houses have organized in special session, 
the Governor is required by the Nevada Constitution to state the purpose for which 
they have been convened. If the Legislature were to convene itself in special session, 
the purpose of the session would be included in the petition. The Legislature may 
not enact any bills pertaining to subjects other than those for which it was convened. 
The Legislature, at times, has adopted simple or concurrent resolutions to express 
its sentiments on matters not contained in the Governor’s call. The last special 
session, which was the thirtieth in state history, was conducted in October 2016. The 
Legislature was granted the authority to call itself into a special session by the voters 
at the 2012 General Election. It has not yet exercised this ability.   
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 Legislative activities, including committee hearings, are open to the public. 
The Constitution also stipulates that neither house may, without the consent of the 
other, adjourn for more than three days nor move to any place other than where 
it is holding its session.6 The Joint Rules of the Senate and Assembly specify that 
one or more adjournments, for a duration of more than three days, may be taken to 
permit standing committees, select committees, or the Legislative Counsel Bureau 
(LCB) to prepare the matters respectively entrusted to them for the consideration of 
the Legislature as a whole. The total time taken for all such adjournments is not to 
exceed 20 days during any regular session.7 The 1991, 1993, and 1995 Legislatures 
adjourned for two weeks early in the session to allow the Senate Committee on 
Finance and Assembly Committee on Ways and Means to work full-time on the review 
of proposed state agency budgets. During this same period, the remaining “morning” 
committees of the Legislature held hearings on bills and other legislative matters in 
the Las Vegas area. Beginning in 1999, the two money committees have conducted 
informational hearings in Carson City as a subcommittee acting under the auspices 
of the Legislative Commission during the two weeks immediately preceding the start 
of session.

 In the case of a disagreement between the two houses with respect to the time of 
the Legislature’s ���adjournment, the Governor is constitutionally empowered to 
adjourn the Legislature to such a time as deemed proper, but not, however, beyond the 
��������������������������8

Legislative Leadership

LEGISLATIVE OFFICERS: SENATE

 To perform their proper roles ������, the two houses of the Nevada Legislature 
are authorized by the Nevada Constitution to choose their own �����(except for 
the President of the Senate). They also may determine the rules of their proceedings, 
punish their members for disorderly conduct, and, with the concurrence of two‑thirds of 
all the members elected, expel a member.9 From tradition and experience, both houses 
have created internal administrative structures that closely parallel one another. There 
are, however, certain differences in terminology and the assignment of responsibility 
that distinguish the two houses.

 The Lieutenant Governor is the Senate’s presiding ����, sitting as the President 
of the Senate. The Lieutenant Governor is elected by the public for a four‑year term 
in November of even-numbered years between presidential elections and is the ��� in 
line of succession to the governorship. The Lieutenant Governor presides over the 
Senate but is not a member of it and cannot vote on any question, except to break a 
tie vote.10

 The President calls the Senate to order, chairs the conduct of business before 
the body, is responsible for the maintenance of decorum in the chamber, and has the 
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general direction of the Senate chamber. In addition, the President recognizes senators 
during debate; decides questions of parliamentary procedure, subject to appeal to 
the whole Senate; and signs all acts, addresses, joint resolutions, writs, warrants, 
and subpoenas.11

 The President Pro Tempore presides over the Senate in the absence of the President. 
Unlike the President, the President Pro Tempore is a member of the Senate and elected 
by it. As a senator, the President Pro Tempore may vote on all issues, may enter into 
debate by relinquishing the chair, and exercises all of the powers and responsibilities 
of the President.12 Under the Nevada Constitution, the President Pro Tempore 
is the second in line of succession to the governorship, immediately after the 
Lieutenant Governor.13

 If both the President of the Senate and the President Pro Tempore are absent or 
unable to discharge their duties, the Standing Rules of the Senate stipulate that the 
chair of the Standing Committee on Legislative Operations and Elections or, if this 
����is absent, the committee’s vice chair should preside. In the event that none 
of the designated �����is able to preside, the rules provide for the Senate to elect 
one �����������������������������14

 The Secretary of the Senate is elected by the members of the Senate to serve 
as administrative ����and parliamentarian. Responsible to the Majority Leader, 
the Secretary coordinates the daily activities of ���sessions, reads �����
communications to the body, calls roll, tabulates votes, edits the Journals and Histories 
of the Senate, records all ���action, oversees the processing of bills and resolutions, 
and signs all acts passed by the Legislature. The Secretary also interviews and hires 
Senate employees and supervises a cadre of administrative professionals. At the end 
of each working day, unless otherwise ordered by the Senate, the Secretary transmits 
to the Assembly those bills and resolutions upon which the next action is to be taken 
by that body.15

 The Sergeant at Arms of the Senate is responsible for keeping order in and around 
the chamber, ensuring that only authorized persons are permitted on the ���, and 
handling other duties as directed by the Majority Leader. The Sergeant at Arms also 
is responsible for maintaining the Senate’s chamber, private caucus room, kitchen, 
and meeting rooms for committees.16 The Deputy Sergeant at Arms and the Assistant 
Sergeants at Arms act as the Senate doorkeepers, preserve order in the Senate chamber, 
and provide other assistance to the Sergeant at Arms.17

 In addition to these major Senate �����there are a number of employees 
hired to perform miscellaneous functions. Legislative assistants, clerks, and other 
staff are appointed to their positions via a one‑house resolution. In the Assembly, 
these are referred to as attachés; in the Senate, session staff. The number of �����
and employees of the Senate and the Assembly is determined each session by each 
respective house.18
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LEGISLATIVE OFFICERS: ASSEMBLY

 The presiding ����of the Nevada Assembly is the Speaker. Unlike the President 
of the Senate, the Speaker of the Assembly is elected from among the membership of the 
Assembly. The 2017 Assembly Standing Rules provide that the Speaker shall, among 
other things: (1) preserve order and decorum and have general direction of the chamber; 
(2) decide all questions of order, subject to each member’s right to appeal; (3) have 
the right to assign the duties of the chair to any member for up to one legislative day; 
(4) have the power to accredit the persons who act as representatives of the news 
media and assign their seats; (5) sign all bills and resolutions passed or adopted by the 
Legislature and all subpoenas issued by the Assembly or any committee thereof; and 
(6) vote on ���passage of a bill or resolution. The Speaker is not required to vote 
in ordinary legislative proceedings except when such a vote would be decisive. In all 
yea and nay votes, the Speaker’s name is required to be called last.19  The Speaker is 
third in the line of succession to the governorship, behind the Lieutenant Governor 
and President Pro Tempore of the Senate.20 The tenures of the President Pro Tempore 
and the Speaker continue beyond the end of the session and until their successors are 
designated after the general election.21

 It has been customary for the Assembly to elect a Speaker Pro Tempore to preside 
in the temporary absence of the Speaker. This ����’s duties are comparable to those 
of the President Pro Tempore of the Senate, exclusive of the right of succession to the 
governorship. Assembly Standing Rule 1 requires that if a permanent vacancy occurs 
������������, the Assembly shall select a new Speaker.22  

 The Chief Clerk is elected by the members of the Assembly to serve as 
administrative ����and parliamentarian. The Clerk also serves as an ex ����
member of the Committee on Legislative Operations and Elections. Responsible to 
the Speaker, the Chief Clerk coordinates the daily activities of ���sessions, reads 
�����communications to the body, calls roll, tabulates votes, edits the Journals and 
Histories of the Assembly, records all ���actions, oversees the processing of bills 
and resolutions, and signs all acts passed by the Legislature. The Chief Clerk recruits, 
selects, trains, and supervises all attachés employed to assist with the work of the 
Assembly. The Chief Clerk also transmits to the Senate measures passed or adopted 
by the Assembly that next require Senate action.23

 The Sergeant at Arms of the Assembly is responsible for keeping order in and 
around the chamber, ensuring that only authorized persons are permitted on the 
���, taking into custody any person who interferes with the legislative process, and 
handling other duties as directed by the Speaker and Chief Clerk. The Sergeant at 
Arms is also responsible for maintaining the Assembly chamber, private caucus rooms, 
and kitchen.24  The Assistant Sergeants at Arms act as the Assembly doorkeepers, 
preserve order in and around the Assembly chamber, and provide other assistance to 
the Sergeant at Arms.25
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 The law permits the Senate and Assembly to invite ministers of the different 
religious denominations to �����alternately as chaplains of the respective houses.26  

By custom, the chaplains are usually selected from the local clergy association. 
Occasionally, however, ministers from other locations, legislative staff, or legislators 
themselves serve as chaplains.

FLOOR LEADERS

 In addition to the formal leadership in the two houses of the Legislature, the 
partisan nature of the chambers makes it necessary to use majority membership 
leadership positions to manage the legislative workload. In the Senate, the Majority 
and Minority Leaders of their respective parties are selected during party caucus. In 
the Assembly, the Minority Floor Leader is selected during that party’s caucus. The 
Senate and Assembly also have, by custom, established the positions of Assistant 
Majority Floor Leader, Assistant Minority Floor Leader, Majority Whip, Minority 
Whip, Assistant Majority Whip, and Assistant Minority Whip. House leaders are not 
legal �����of the houses, since their ����do not exist under provisions of law.27  
In Nevada, the Senate Majority Leader is the actual leader of the Senate, with powers 
similar to those of the Speaker of the Assembly.

 Generally, the Majority Floor Leader or the Assistant Majority Floor Leader 
manages the referral to committee of bills that are received from the other house and 
works closely with the presiding ����and chief legislative ����on parliamentary 
operations involving legislation being considered on the ���. Thus, a thorough 
knowledge of parliamentary procedure is an important attribute of a competent 
Majority Floor Leader or Assistant Majority Floor Leader. 

 Floor leaders are party �����in the Legislature and are responsible for 
maintaining party discipline in their respective houses. Straight party voting is 
relatively uncommon in the Nevada Legislature, as members customarily exercise 
wide latitude in voting. But in certain critical areas, the Majority and Minority Floor 
Leaders are expected to call a caucus to determine their party’s stance on an issue. Once 
a position is agreed upon, the ���leaders work with the party “whips” to solidify 
partisan support for the caucus decision. The tenure of the ���leaders extends during 
the interim between regular sessions of the Legislature and until the organization of 
the next succeeding regular session.28

Procedure and Order of Business in the Senate and Assembly

 The Senate and the Assembly function in accordance with constitutional provisions 
and judicial decisions thereon; adopted joint rules of the two houses and house standing 
rules; custom, usage, and precedents; Nevada Revised Statutes; Mason’s Manual of 
Legislative Procedure; and parliamentary law.
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 The Senate rules stipulate that Mason’s Manual of Legislative Procedure shall 
govern in all cases in which it is not inconsistent with the Standing Rules and orders 
and the Joint Rules of the two houses.29 

 Under the Standing Rules of the Senate, precedence of authority is outlined within 
Mason’s Manual of Legislative Procedure, Sec. 4.2. The precedence of parliamentary 
authority for the Assembly is outlined in its Standing Rules.

 The Secretary of the Senate and the Chief Clerk of the Assembly serve as 
parliamentarians for their respective houses.

 Under the rules of the Senate, the President calls the chamber to order at 11 a.m. 
each day of sitting unless the Senate has adjourned to some other day and hour.30  
The Assembly meets daily at 11:30 a.m., unless it has previously adjourned to some 
other hour.31

Quorum

 The Nevada Constitution states that a majority of all members elected to 
each house constitutes a quorum to transact business. However, a number smaller 
than this quorum may adjourn from day to day and may compel the attendance of 
absent members.32

Order of Business

 Each house has an �����order of business incorporated into its Standing Rules. 
In the Senate, the order of business for the 2017 Session was as follows:

1. Roll Call.
2. Prayer and Pledge of Allegiance to the Flag.
3. Reading and Approval of the Journal.
4. Reports of Committees.
5. Messages from the Governor.
6. Messages from the Assembly.
7. Communications.
8. Waivers and Exemptions.
9. Motions, Resolutions and Notices.
10. Introduction, First Reading and Reference.
11. Consent Calendar.
12. Second Reading and Amendment.
13. General File and Third Reading.
14. ����������
15. Special Orders of the Day.
16. Remarks from the Floor; Introduction of Guests. A senator may speak under this 

order of business for a period of not more than 10 minutes.33
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On the Assembly side, the 2017 order of business varied slightly:

1. Call to Order.
2. Reading and Approval of Journal.
3. Presentation of Petitions.
4. Reports of Standing Committees.
5. Reports of Select Committees.
6. Communications.
7. Messages from the Senate.
8. Motions, Resolutions and Notices.
9. Introduction, First Reading and Reference.
10. Consent Calendar.
11. Second Reading and Amendment.
12. General File and Third Reading.
13. ������������������.
14. Vetoed Bills and Special Orders of the Day.
15. Remarks from the Floor, limited to 10 minutes.34

 Each item in an �����order of business is considered as the house progresses 
through the day’s program of business. From time to time, however, members may 
request that the presiding ����turn to items of business that are out of the usual order.

THE LEGISLATURE IN ACTION: A BILL BECOMES A LAW

 The steps through which a bill progresses toward enactment are outlined in a chart 
entitled “Nevada’s Legislative Process,” which is located in Appendix C at the end of 
this manual. The following discussion provides a brief overview of the process. The 
2017 Regular Session of the Nevada Legislature considered 1,077 bills—522 bills from 
the Assembly and 555 bills from the Senate. Additionally, one initiative petition was 
considered. The Senate and Assembly combined also considered over 60 resolutions. 
Of the bills and initiative petition that were considered during the 2017 Session, 
649 bills were approved. The Governor vetoed 26 bills during session, none of which 
were overridden.  He vetoed another 15 bills after the 2017 Session ended; these bills 
will be returned to the houses in which they originated for possible reconsideration 
when the 2019 Legislature convenes. The Governor signed all remaining bills; 
therefore, 608 bills became law.35

Organizing the Legislature 

 When the Legislature convenes in February of odd-numbered years, there 
are no operative rules and, in the Assembly, no presiding ����. The Secretary 
of State calls the Assembly to order at the beginning of a session and appoints a 
Temporary Chief Clerk. After call to order, the Secretary of State appoints a temporary 
Committee on Legislative Operations and Elections, which examines a �����copy 
of the Abstract of Votes along with any ������of appointment issued by a county 
commission to ���a vacant seat and recommends the seating of legislators. Once the 
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members of the Assembly have been sworn in by a Justice of the Supreme Court, 
the Secretary of State customarily asks for nominations for Speaker. Once the entire 
membership of the body elects a Speaker, the Secretary of State turns the chair over 
to the new Speaker, who proceeds to conduct elections for Speaker Pro Tempore 
and Chief Clerk of the Assembly.36 After the Assembly is organized, committees are 
appointed to inform the Senate and Governor that the Assembly is ready for business. 
However, these procedures may not be necessary if a special session of the Legislature 
has recently been held.

 On the Senate side, the Lieutenant Governor presides over the chamber as 
President, in accordance with the provisions of the Nevada Constitution. With the 
exception of the election of a presiding ����(which is unnecessary in the Senate), 
the procedures parallel those of the Assembly. The major difference is that the Senate 
is not an entirely new body. Approximately one‑half of the Senators are elected at each 
general election, the remainder serving in a holdover capacity.

 In recent years, the State of the State Address by the Governor has been given 
to a joint gathering of the members of the Senate and Assembly prior to the start of 
the session. The text of the message is then ������accepted on the ���day of the 
session. In this message to the Legislature, the Governor outlines the major problems 
confronting the state and proposes legislative solutions for the consideration of the 
houses. Under usual circumstances, the speech highlights the most important elements 
of the Governor’s party’s legislative program. It constitutes the “action” agenda of the 
session, for even if the legislative majority party is not of the same political persuasion, 
the Governor’�������������������������������������

 Long before the Legislature convenes in February, the legislative process is set in 
motion in subtle and frequently intangible ways. Social problems enter the forum of 
public debate, and through the exchange of ideas among the citizenry, certain opinions 
and issues are given the impetus needed to ���expression in the legislative arena. 
Contending positions on public questions are ������and proposed solutions to 
problems and �����are advocated in the press, among the people, in the academic 
community, within various interest groups, and among concerned governmental 
agencies and ������But whatever the source of an idea for resolving a civic issue, 
that idea must be translated into a concrete legislative proposal for action—a bill or 
resolution—before it can formally enter the legislative forum for consideration.

 In Nevada, only members of the Legislature or standing committees from either 
house can introduce legislation. Advocates of proposed legislation must secure a 
legislative sponsor in order to see their ideas enacted into law. Once a sponsor is 
obtained, a proposal may then be drafted in the form of a bill or a resolution, whichever 
is appropriate to the matter under consideration. Much of the proposed legislation is 
initiated by the legislators themselves.
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Catastrophic Emergencies 

 The Legislature has established a plan for the continuation of state and local 
governmental operations in the event of a catastrophic emergency. The Governor 
must ���determine that the provisions in the Nevada Constitution and the 
Nevada Revised Statutes are not able to provide for a ������ expedient continuity 
of government and temporary succession of power as a result of vacancies in ����
created by the catastrophic emergency.37 Under the plan, if vacancies occur in more 
than 15 percent of the seats in either house of the Legislature (three in the Senate 
or six in the Assembly) as a result of a catastrophic emergency, the remaining 
legislators available for duty constitute the Legislature and have full power to act in 
separate or joint assembly by majority vote of those present. Legislative measures may 
be approved in the same proportion necessary as if the entire Legislature were present. 
Any requirement for a quorum must initially be suspended and adjusted as vacant 
����are ����The Legislature may meet at a location other than the location the 
legislative body ordinarily meets (Carson City), if the legislative body determines that 
such a change is needed due to safety and related concerns.

Bill Drafting 

 Before starting its journey through the Legislature, each proposed legislative 
measure must be drafted in suitable form and terminology. Under law, this 
function for the Nevada Legislature is performed by bill drafters employed by the 
Legislative Counsel.38 The Legislative Counsel and bill drafting staff provide legal 
services at no charge for all legislators, regardless of political party. The service is 
�������and the contents of a proposed legislative measure will not be divulged to 
anyone without the express consent of the sponsor or sponsors.

 After obtaining the facts and objectives from a sponsor, the bill drafter must 
translate the information into proper legal terminology, form, and style. The bill must be 
coherent, concise, understandable, and free of ambiguity; it must be checked for 
conformance with the U.S. Constitution and the Nevada Constitution; court decisions 
relevant to the legislative measure must be checked; and Nevada Revised Statutes 
must be studied to ascertain whether there are ������To the extent practicable, 
the Legislative Counsel shall cause each bill or joint resolution introduced in the 
Legislature to include a digest. The digest must be printed on the bill immediately 
following the title of the bill.39  

 In addition, the bill drafter must check the legislative measure for compliance 
with the provision in the Nevada Constitution that requires that each law enacted by 
the Legislature must be limited to one subject area.40

 The Legislative Counsel, insofar as it is possible, processes legislators’ bill draft 
requests (BDRs) in the order in which they are received. However, legislators may 
designate different drafting priorities for their own bills and resolutions.  
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 In addition to drafting legislative measures for legislators, the Legislative 
Counsel prepares legislative measures for the Executive Branch when authorized by 
the Governor or a designated representative.41 The Legislative Counsel also prepares 
legislative measures requested by the Supreme Court.42 Authorization for the drafting 
of legislative measures on behalf of state constitutional �����local governments, 
school districts, and other groups are also �����in statute.43 Appendices A and B 
provide a general overview of the statutory limitations and deadlines for BDRs.

 After November 1 of the year preceding a regular session, full priority is given 
to legislators’ requests for bill drafting, and the Legislative Counsel is not permitted 
to prepare any proposed legislation during any regular session of the Legislature 
except as authorized by statute or joint rule of the Legislature.44 On July 1 of the 
year preceding the next regular session (and each week thereafter until adjournment 
of the Legislature), the Legislative Counsel prepares a list of requests received for 
the preparation of legislative measures to be submitted to the Legislature.45 The BDR 
list is available to the public in booklet form and on the Nevada Legislature’s website 
at: https:// www. leg. state.nv.us/.

Pr���������

 A majority of states, including Nevada, authorize the �����of bills. �����
allows drafted bills and joint resolutions, upon the approval of the primary sponsor, 
to be numbered, printed and made available for public review, and scheduled for 
hearing before the start of session. On the ���day of session, these measures are 
formally introduced and referred to committee. �����bills and resolutions could 
be heard in committee as early as the second or third day of session. The process of 
�����is designed to help expedite the review of a ������number of bills early 
in the session.

 The statutory provisions regarding �����are generally found in NRS 218D.575, 
218D.580, and 218D.585. Current law provides that all requests for measures submitted 
by certain nonlegislative entities (including local governments, the Executive Branch, 
and the Supreme Court) must be �����by the third Wednesday of November 
preceding a legislative session or they will be deemed withdrawn.46 

Fiscal Notes 

 A ����note is a document that details the ����effect of certain bills and 
resolutions and is attached to or becomes a part of the bill or resolution. An example 
of a ��� note may be found in Appendix D. The statutory provisions regarding 
����notes for bills and joint resolutions are found in NRS 218D.400 through  
NRS 218D.495, inclusive. A bill or joint resolution is required to have a ����note if 
it meets any of the following criteria: 
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• It creates or increases a ����liability or decreases revenue for the state government 
by more than $2,000; 

• It increases or provides for a new term of imprisonment in the state prison or 
makes release on parole or probation from the state prison less likely; or  

• It creates or increases a ����liability or decreases revenue for any local 
government or school district. (A ����note is not required if the only impact on a 
local government is that a bill or joint resolution increases or newly provides for a 
term of imprisonment in a county or city jail or detention facility, or makes release 
on probation therefrom less likely.)47

 Information regarding the necessity of a ����note can be found in the summary 
of the bill or joint resolution.48 All bills or joint resolutions which propose ballot 
��������������

 When a bill or resolution is drafted, the Legislative Counsel consults with the 
Fiscal Analysis Division to determine if a ����note is required. If the requester is a 
legislator, the Fiscal Analysis Division then informs the legislator requesting the bill 
draft that a ����note is required and requests permission to obtain ����notes from the 
affected state or local government entities. If the legislator does not give permission, 
requests for ����notes are made automatically upon introduction of the bill. Although 
a bill or joint resolution can be introduced without a ����note, the ����note shall be 
obtained by the Fiscal Analysis Division before a vote is taken on such a bill or joint 
resolution by a committee of the Senate or the Assembly.49

 A ����note is required only on the original bill or joint resolution, but is not 
required on amendments. If an amendment by either house invalidates the original 
����note, the presiding ����(the Senate Majority Leader or the Speaker of the 
Assembly) may direct the Fiscal Analysis Division to obtain a new ����note showing 
the effect of the amended bill or joint resolution.50 Any legislator may request that a 
����note be done on any bill while it is before the house of the Legislature to which 
the legislator belongs. Upon receiving the request, the presiding ����shall request 
the Fiscal Analysis Division to obtain a ����note if the presiding ����determines 
�����������������������������51  

 A bill or joint resolution that is sent to a state or local government entity for 
a ����note may be used by that entity for �����purposes only, and may not be 
copied or otherwise disseminated by that entity until the bill or joint resolution has 
been made public, or with permission of the party who has requested the bill or joint 
resolution.52 The Fiscal Analysis Division does not release the name of the party 
requesting the bill to the entity requested to complete the ����note. State agencies 
have �� working days from the date of request to provide a response of the ����
impact, send it to the Governor’s ����of Finance for review and comments, and 
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return it to the Fiscal Analysis Division.  The Fiscal Analysis Division may grant up to 
a ten‑day extension if the subject requires extensive research.53 Fiscal notes completed 
by the Judicial Branch, the Legislature, or other non‑Executive Branch agencies are 
returned directly to the Fiscal Analysis Division and are not subject to review by the 
Governor’�����������

 Local governments are allowed eight working days to provide a response to 
a request for a ����note, and may not be given an extension beyond that period. 
Completed ����notes from local governments are compiled by the Fiscal Analysis 
Division from the information provided by the appropriate local government agencies.54

 A bill designated as “Effect on Local Government: May have Fiscal Impact” or 
“Effect on the State: Yes” by the Legal Division should not be used as the ������
statement on whether the bill actually has a �����impact upon state or local 
government. These designations require the Fiscal Analysis Division to obtain a ����
note from the potentially affected state and local government entities. The actual 
��� notes submitted by the requested state and local government entities will indicate 
�����������������������������������. 

 The Fiscal Analysis Division is not required to request a ����note on a bill 
designated as “Effect on Local Government: No” or “Effect on the State: No” by the 
Legal Division. However, state and local government entities may submit unsolicited 
����notes indicating a potential ����impact. Although unsolicited ����notes are 
not printed in paper form, they are posted in NELIS (Nevada Electronic Legislative 
Information System) and on the bill’s information page on the LCB’s website.

 It is important to review the ����notes to determine whether there is a negative 
����impact on state and local government. If there are any questions regarding a 
����note for a bill, you can contact the Senate Fiscal Analyst or the Assembly Fiscal 
Analyst, in the Fiscal Analysis Division.

Introduction and First Reading 

 After a bill has been drafted, it is ready for introduction in the Legislature. Only 
legislators and standing committees are authorized to introduce a bill. Under the 
Nevada Constitution, any bill may originate in either house, and all bills passed by 
one house may be amended in the other.55 This is a ������departure from the 
practice in the United States Congress, where bills raising revenue must originate in 
the House of Representatives. But in Nevada, as in Congress, bills originating in one 
house must be sponsored by a member or a committee of that house. Joint sponsorship 
of legislation by standing committees and by one or more legislators from one or both 
houses (Senate and Assembly) is authorized.56
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 Legislators have time and number limits on requests for the drafting of bills and 
resolutions. After a regular legislative session has convened, each senator is entitled 
to two requests, and each member of the Assembly is entitled to one request, for the 
drafting of a bill that must be submitted by the eighth calendar day of session.57 The 
number of requests for bills by standing committees is also limited, and these requests 
must be submitted by the ���� calendar day of session.58 Emergency bills may 
be authorized by the Majority Leader of the Senate, the Speaker of the Assembly, 
the Minority Leader of the Senate, and the Minority Floor Leader of the Assembly.59 
All bill draft requests must be introduced no later than ten calendar days after initial 
delivery.60 Appendix A provides an overview of the deadlines for introduction and 
passage of legislation.

 All bills in Nevada, except for those placed on a consent calendar, are required 
by the Constitution to be read by sections in each house on three separate days. 
In an emergency, two‑thirds of the house where a bill is pending may order this rule 
dispensed with on the ���and second readings, but a bill must be read by sections on its 
���passage.61 To comply with the constitutional requirements, the houses have ����
second, and third readings on every bill and joint resolution. However, because of the 
volume of bills processed through the chambers, time considerations have necessitated 
a liberal interpretation of the meaning of the phrase to “read by sections.” At the time 
the Constitution was framed, printed bills were not available to each legislator for 
analysis, so three full readings permitted a greater study and understanding of a bill’s 
contents and any amendments added to it prior to the vote on ���passage. Today, 
of course, bills are readily available in print form and electronically, with the latest 
amendments incorporated into their texts.

 The ���reading in both houses is for information only.62 When the bills are 
introduced and ���read, they are delivered by a legislator or legislative staff member 
to the desk of the Secretary or Chief Clerk, as the case may be, who assigns numbers to 
the bills and reads them. In the Senate, bills and resolutions are usually referred 
to committees with jurisdiction over measures affecting �����titles and chapters of 
NRS as prescribed in Senate Standing Rule 40. Although a bill may initially be referred 
to a particular committee, on occasion, different committees may be proposed from 
the ���. In the Assembly, a motion is usually made for referral to committees by the 
introducer. As with all bill referrals, the whole house votes on the question. A duplicate 
copy is transmitted to the Legislative Counsel for photocomposition and ����63 By 
the following day, the �����printed copies of the bills and resolutions are delivered 
to the Secretary or Chief Clerk. Immediately thereafter, the �����printed copies are 
delivered by receipt to the chairs of the committees to which the bills or resolutions 
were referred. (When a bill introduced and passed in the ��� house is presented to the 
other house, it is typically the Assistant Majority Leader in the Senate and the Majority 
Floor Leader in the Assembly who make a motion to refer it to committee.)

0015 AA3909



Page 148

LegisLative ManuaL

Committees 

STANDING COMMITTEES

 Each house of the Nevada Legislature has its own standing committees, the 
members of which are announced (Senate) or appointed (Assembly) by the presiding 
����in accordance with current standing rules.64 The number of members is 
determined by these rules, and there are often changes made at the beginning of each 
session. In the Senate, the composition of the committees, including selection of chairs 
and vice chairs, is determined by the Majority Leader. Minority party assignments 
to the Senate committees are determined by the Minority Leader. In the Assembly, 
the Speaker designates the chair, vice chair, and members of each committee.65 
The Speaker usually consults with the Minority Floor Leader on the committee 
appointments of minority party members. With some exceptions, the general practice 
is for the party membership on committees to ����the composition of the entire 
Assembly. The Assembly Standing Rules include detailed uniform committee rules, 
and committees may adopt policies. In the Senate, basic rules for the functioning of 
committees are contained in the standing rules, the adopted rules of the committees, 
and Mason’s Manual of Legislative Procedure, which has been adopted by both houses 
as the basis of parliamentary practice in cases in which it is applicable and in which 
it is not inconsistent with the Constitution, the standing rules, and the customs, usage, 
and precedence of the respective houses.66

 The names and memberships of Senate and Assembly standing committees for 
the 2019 Session are listed in Chapter I of this manual.

 Committees are the workshops of the Legislature. Visitors to the two chambers 
are often amazed at the rapidity with which business is dispatched, few realizing that 
long hours in committee sessions have transpired prior to any ���action on a bill.
It is in committee that hearings are held, testimony from interested parties is taken, and 
bills are analyzed line by line for their legal and social merits.

 Committees make several types of recommendations on legislative measures 
that come before them for consideration. A committee of either house may report a 
bill back to the whole house with a recommendation of “Do pass”; “Amend, and do 
pass, as amended”; or “Do pass, as amended” (from re‑referral committee only on 
a bill previously amended in the same house). Such recommendations mean that a 
committee considers a bill to have ������merit to justify its enactment, either as 
introduced or with appropriate amendments. Other recommendations concerning a bill 
include: (1) a report that the bill be passed and re-referred or amended and re-referred 
to a �����committee; (2) �������Postpone”; and (3) “Do pass, and place 
on consent calendar.” This last procedure is discussed later under the heading 
“Consent Calendar.”
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 A standing committee of either house may report a one‑house or concurrent 
resolution back to the ���with a “Be adopted” recommendation. Resolutions may be 
amended and/or re-referred by recommendation as well.  

 A committee may also report a bill or resolution “Without recommendation,” 
or “Amend, but without recommendation,” which means that the committee 
was unable to reach a conclusion on what it believes should be the action taken 
by the whole house.   

 Senate Standing Rule 53 requires that minutes and complete records of all bills be 
maintained. Assembly Standing Rules 46, 47, and 48 require that records be kept of 
committee votes on bills or resolutions and of committee proceedings. Furthermore, 
these records, minutes, and documents are required to be ���in the ����of the LCB 
upon completion.  

 Standing committees may perform other functions besides considering legislation. 
For example, Senate Standing Rule 54 encourages each standing committee of the 
Senate to plan and conduct a general review of selected programs of state agencies or 
other areas of public interest within the committee’s jurisdiction.

COMMITTEE OF THE WHOLE

 In addition to standing committees, which continue in existence throughout a 
session, there are three other types of committees used by the Legislature in Nevada—
committees of the whole, conference committees, and select committees. A committee 
of the whole is a committee composed of the entire membership of one of the houses. It 
is usually convened so that the entire house can consider, analyze, and hear testimony 
on proposed legislation. When the Senate forms itself into a committee of the whole, 
the Senator who has moved to form a committee of the whole or the Majority Leader 
names a chair to preside over the committee. In the Assembly, the Speaker or his or 
her designee presides over the committee. A committee of the whole is a temporary, 
or “ad hoc,” committee. At the conclusion of its deliberations, the committee of the 
whole (through its Chair) normally reports its recommendations back to the house for 
formal action, in the same manner as standing or select committees.67

SELECT COMMITTEES AND CONFERENCE COMMITTEES

 Select committees are also temporary committees appointed for a special purpose, 
which may be the consideration of a particular bill or the performance of a ceremonial 
function (e.g., a committee on escort for a visiting dignitary). In Nevada, bills of 
application or primary concern to particular localities are sometimes referred to select 
committees composed of the legislative delegation from the area affected.
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 Another particularly important type of committee is the conference committee. 
Oftentimes when a bill is passed by both houses in differing forms because of 
amendments added by one of the houses, and the two houses cannot agree on identical 
language for the bill in question, each house appoints a number of conferees to meet 
with conferees of the other house to seek a resolution of the differences existing in 
the two versions of the bill. In a conference committee, the conferees of one house 
may agree to amendments adopted in the other house or recede from the amendments 
adopted by their chamber. Conferees may also decide that new amendments or even 
new bills are necessary to reach accord. A conference committee may consider the 
whole subject matter of a bill without restriction to the points in dispute and may 
make any changes it deems appropriate. Once the conferees reach an agreement, they 
report back to their respective houses with their recommendations. The report of a 
conference committee may be adopted by acclamation, and such action is considered 
equivalent to the ���passage voting requirement of the bill as recommended in the 
report. Conference reports themselves are not subject to amendment.

 The 2017 Joint Rules of the Senate and Assembly require that there be no more 
than one conference committee on any bill or resolution. The rules also require that a 
majority of the members from each house on a committee be members who voted for 
passage of the measure.68 If agreement cannot be reached by the conference committee, 
the bill or resolution dies.

Committee Hearing 

 The rules of the Senate require committees to acquaint themselves with the 
interests of the state �������represented by the committee.69 Committees may 
also initiate legislation within their jurisdiction. In the Senate, any bill or other matter 
referred to a committee may be withdrawn from it by a majority vote of the Senate. 
The Senate rules require that at least one day’s notice of a withdrawal motion be given 
to the body.70

 At a committee hearing, the proponents and opponents of a measure are given 
an opportunity to present their cases. Testimony may be taken from lobbyists, 
academicians, public ������special interest groups, and private citizens. To avoid 
additional expense and duplication of effort for both witnesses and committee 
members, joint hearings by committees in both houses may be held.

 In the Assembly, when a measure is referred concurrently to two committees, the 
rules specify that it is transmitted ���to the ���committee named. If the ��� committee 
votes to amend the bill or resolution, the measure is sent to the ���for a vote on 
the amendment, reprinted with amendments if the amendment is adopted, and then 
sent to the second committee. If no amendment is proposed by the ��� committee, 
the measure must be sent to the ���with a committee recommendation and is then 
transmitted to the second committee.71
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 Witnesses summoned to appear before the Senate or Assembly or any of their 
committees are compensated at the same rate as witnesses required to attend a court 
of law in Nevada.72 However, witnesses appearing of their own volition do so at their 
own expense. 

 As discussed under the heading “Standing Committees,” committees may or may 
not report bills out to the ���of the houses for further action, and they may report 
them out with a variety of recommendations. When a referral committee reports a bill 
and recommends a certain disposition of it, the bill is then placed on the appropriate 
���������������������.

Notice of Bills, Topics, and Public Hearings 

 Both Senate and Assembly rules require that adequate notice be provided on bills, 
resolutions, and public hearings.73 Notices, or agendas, must include the date, time, 
place, and topics or legislation to be covered and must be: (1) posted conspicuously 
in the Legislative Building; and (2) made available to the news media. Both houses 
permit suspension of this requirement for an emergency. 

Consent Calendar 

 To process bills of a noncontroversial nature in a more �����and less 
time‑consuming manner, the rules of the Senate and Assembly, as well as the 
Nevada Constitution, provide for the use of consent calendars by both houses of 
the Nevada Legislature. Bills on a consent calendar are considered for ���passage 
and do not require second or third readings.

 Standing committees may report a bill out with the recommendation that it be 
placed on a consent calendar. In the Senate, a measure that is recommended both 
for passage with no amendments and for placement on the consent calendar must be 
included in the daily ���for at least one calendar day before it may be considered. 
Measures that contain an appropriation, require a two-thirds vote, or are controversial 
in nature are not eligible for the Senate’s consent calendar. In the Assembly, a bill may 
be placed on the consent calendar if it has: (1) been recommended for passage; (2) no 
amendments recommended for it; and (3) received a unanimous vote by the standing 
committee to be placed on the consent calendar. The Chief Clerk of the Assembly is 
required to maintain a list of bills recommended for the consent calendar that must be 
�������������

 The standing rules of both the Senate and the Assembly require that a bill on a 
consent calendar must be transferred to the second reading ���if any member objects 
to the bill’s inclusion on the consent calendar or requests such bill’s removal from the 
consent calendar.74

0019 AA3913



Page 152

LegisLative ManuaL

Second Reading 

 Committees cannot amend bills; they can only suggest amendments for 
adoption by their respective houses. In fact, the rules of both chambers specify that 
a bill cannot be amended until read twice. Assembly rules require that bills be read 
the second time on the ���legislative day after reported from committee unless a 
different day is designated by motion.75 If the committee recommends amendment or 
individual legislators propose amendments, the amendments must be made available  
electronically to all members prior to actual adoption or rejection of the amendments 
proposed.76 Although the Senate rules are silent on this point, the practice has generally 
been the same.

 On second reading, the Secretary or Chief Clerk reads the bill, the enacting clause, 
the various sections by number only, and the amendments by number and proposer only. 
In the Senate, a senator moves to dispense with reading of the amendment. Committee 
amendments or amendments from individual legislators are then adopted or rejected 
by simple majority vote of the members present and voting. Voting on amendments is 
normally by voice vote, although other methods, including roll calls, may be employed 
on demand of three members present or in order to determine the prevailing side.77 
If a bill is amended on second reading, the presiding ����orders the bill reprinted, 
�������������������������� ��������� action.

General File and Third Reading 

 At the end of each day’s session, the bills or joint resolutions placed on the 
general ���for third reading and ���passage are posted on the Nevada Legislature’s 
website (https://www.leg.state.nv.us/). When the order of business “general ���and 
third reading” is reached on the following day, the bills are considered in their proper 
order, unless a motion is made and approved to move certain bills to a different position 
on the general ���The Secretary or Chief Clerk reads the bill, the enacting clause, 
and the ���and last sections.78 If new amendments are proposed and adopted, the bill 
is sent back for reprinting and goes through the reprinting and engrossment process 
once more. To expedite bill processing, the Senate and Assembly may, upon motion, 
dispense with the reprinting and engrossment of amended bills and resolutions. If there 
are no amendments, the merits of the bill are discussed and then the roll is opened.79

 In debate, after a legislator has requested to speak and has been recognized 
by the presiding ����, the legislator rises and addresses the chair (“Mr. or 
Madam President,” “Mr. or Madam Speaker”). The legislator is expected to observe 
decorum at all times, speak only on the subject under consideration, and avoid all 
references to personalities.80 To be entitled to the ���, a speaker must be recognized 
by the presiding ����, and when two or more legislators rise at the same time, it is 
the prerogative of the presiding ����to name the one to speak ����In doing so, 
preference is given to the mover or introducer of the subject under consideration.81
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 A legislator may not speak more than twice during the consideration of any 
one question on the same day, except for explanation, nor a second time without leave 
of the body when others who have not spoken desire the ���. Incidental or subsidiary 
questions are not considered the same question.82 In closing debate, the author of the 
bill, resolution, or main motion customarily has the privilege of speaking last, unless 
the previous question has been sustained.83

 In order for a bill or joint resolution to pass, the Nevada Constitution requires 
that a majority of the members elected to the body vote for the measure. Bills or joint 
resolutions which create, generate, or increase public revenue through taxes, fees, or 
similar mechanisms require approval by a two‑thirds majority of the members elected 
in each house unless the measure is referred to the voters by a majority vote.84 All votes 
on ���passage are by roll call and are recorded in the journal of the chamber taking 
the action. If the bill passes, it is transmitted to the other house. 

 After a bill has passed on third reading and been transmitted to the other house, 
the house of origin has relinquished control over the measure. To take further action 
on it, the house of origin must either petition the other chamber, through a concurrent 
resolution, to return the bill or wait until it has ����passed in the other house and is 
����������������85

In the Other House and Conference Committees 

 Each bill must go through the entire process all over again when it is transmitted 
to the other house. If a bill is passed by the other house without amendment, it is 
sent back to the originating house for ���enrollment (preparation for ���printing 
by the Legislative Counsel) and delivery to the Governor. If the other house amends 
the bill, then it is necessary for the originating house to concur or not to concur with 
the amendments. If the originating house concurs in the amendments, the bill is ready 
for enrollment. If it does not concur and the other house does not recede from its 
amendments, a conference committee, composed of an equal number of members from 
the Senate and the Assembly, may be appointed for settlement of the bill’���� form.

Deadlines for Legislation 

 Prior to each session, the Legislative Commission’s Committee to Consult with 
the Director considers methods for improving the operation of the session.86 The 
recommendations of the Committee to the next Legislature may affect many procedural 
rules, including limitations on the number of bills that may be requested; deadlines for 
the submission, introduction, and passage of legislation; and the procedure for obtaining 
waivers. These procedures are generally contained in the Joint Rules of the Senate and 
Assembly, which are adopted at the beginning of each session.87  Appendix A provides 
an overview of the deadlines for introduction and passage of legislation.
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 Measures within the jurisdiction of the Senate Committee on Finance or the 
Assembly Committee on Ways and Means; bills required to carry out the business of 
the Legislature; and concurrent or simple resolutions are generally exempted from these 
limitations.88 Also exempt are emergency requests submitted by the Majority Leader 
of the Senate, the Speaker of the Assembly, and the Minority Leaders in the Senate and 
the Assembly.89

Enrollment 

 After a bill has passed both houses in identical form, it is transmitted by the Secretary 
of the Senate or the Chief Clerk of the Assembly (depending upon the house in which 
the bill originated) to the Legislative Counsel to be enrolled.90 The Legislative Counsel 
then prepares the passed bill for the ���printing.91 It is inserted in a white cover, 
which contains blanks for the signatures of the President and Secretary of the Senate, 
the Speaker and Chief Clerk of the Assembly, the Governor, and the Secretary of 
State. After ���printing, the bill is returned to the Legislative Counsel, who compares 
the enrolled copy with the engrossed copy. If the enrolled bill is found to be correct, 
the Legislative Counsel presents the measure to the proper legislative �����for their 
signatures.92 The bill is then delivered by the Legislative Counsel, or that person’s 
designee, to the Governor for consideration.93 Once the Governor signs the bill, it is 
�����������������������������94

Gubernatorial Action 

 The Governor has the choice of signing bills, vetoing bills, or allowing them to 
become law without a signature. If the bill is delivered to the Governor with more than 
���days remaining in the session, the Governor has ���days to make a decision. If 
it is delivered to the Governor with less than ���days remaining in the session or 
after the Legislature has adjourned sine die, the Governor has ten days after sine die 
to make this decision. The day of delivery and Sundays are not counted for purposes 
of calculating these ���and ten-day periods. If the Governor vetoes a bill during 
the session, the measure is returned to the house of origin for further action, and the 
veto may be either sustained or overridden by a two‑thirds vote of the elected members 
of each house. If the Governor vetoes a bill within ten days after adjournment (day of 
receipt and Sundays excepted), the bill must be ����together with the �����
objections to it, in the ����of the Secretary of State. When the next regular session 
of the Legislature convenes, the Secretary of State must present the vetoed bill to the 
house of origin for ���disposition. If a two-thirds majority of the elected members 
of each house of the Legislature vote to override any gubernatorial veto on a recorded 
roll call vote, the measure becomes law despite the veto. If the Governor does not sign 
������������������������������������’s signature.95 

0022 AA3916



Page 155

LegisLative ManuaL

Effective Date of the Bill 

 If no �����date is included in a bill to indicate when it will become effective 
(e.g., “This act shall become effective upon passage and approval” or “This act shall 
become effective May 1, 2019”), it automatically becomes effective on October 1 of the 
year in which the bill is passed (October 1, 2019, for this session of the Legislature).96

Adoption or Passage of Resolutions 

 The Nevada Constitution requires that bills and joint resolutions be processed and 
passed in an identical manner,97 except that joint resolutions are delivered directly to 
the Secretary of State (not the Governor). Joint resolutions amending the Constitution 
are held by the Secretary of State and returned to the next chosen Legislature for 
reconsideration.98 If the next Legislature approves the proposed constitutional 
amendment, it then must be submitted to the people “in such manner and at such time 
as the Legislature shall prescribe” for a vote.99 The law currently requires that this 
opportunity to vote be at the next general election.100

 Concurrent resolutions must be adopted by both houses; they may be adopted 
by a voice vote, and only a majority of the members present are necessary for the 
adoption. Concurrent resolutions are not signed by the Governor and are delivered to 
�����������������

 Senate or Assembly one‑house resolutions are adopted by a voice vote by a simple 
majority of the members present and are enrolled and delivered to the Secretary of 
State. A recorded vote is required to be taken for both concurrent and one‑house 
resolutions if such is requested by three members present.101

Petitions and Memorials 

 From time to time, the Legislature is presented with petitions from various groups 
and individuals, as well as memorials from other legislatures. Although the essence 
of these documents may vary from requests to take certain action to expressions of 
gratitude for courtesies extended, their contents are always made known to the chamber 
through a statement by the presiding ����or the legislator presenting the material. 
These nonlegislative petitions or memorials then lie on the table or are referred to 
committee as deemed appropriate by the chair or the chamber.102

 The right to petition for redress of grievances is a time‑honored tradition of our 
system of government. It is one means by which citizens can voice their opinions on the 
course of public affairs and, on occasion, have a direct impact on the legislative process.
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Nonlegislative Initiatives to Change Statutes or the Nevada Constitution 

 Initiative petitions may be used to amend the Nevada Constitution and to 
enact a new statute or amend an existing law. An initiative petition to amend the 
Nevada Constitution, after the required number of signatures are gathered, is submitted 
directly to the voters at the next general election. If approved, it must be returned to 
the next general election for a second approval of the voters before the Constitution is 
����������103

 An initiative petition to enact a new statute or amend an existing law that receives 
the required number of signatures is transmitted by the Secretary of State to the 
Legislature as soon as it convenes in regular session. Such petitions are traditionally 
introduced in the Assembly. The petition must be enacted without change or rejected 
by the Legislature within 40 days. If the proposed statute or amendment to a statute 
is enacted by the Legislature and approved by the Governor, it becomes law. If it is 
rejected or is not acted upon by the Legislature within 40 days, the Secretary of State 
must submit the initiative question to the voters for approval or disapproval at the next 
general election.  

 After rejecting the proposed statute or amendment to a statute, the Legislature is 
authorized to propose an alternative measure on the same subject, which (if approved 
by the Governor) must also be submitted to the voters. If both provisions (the original 
initiative question and the alternative measure) are approved, the question receiving 
the largest number of ������votes becomes law. An initiative petition approved 
by the voters cannot be amended, annulled, repealed, set aside, or suspended by the 
Legislature within three years from the date it takes effect.104

DISTINCTION AMONG TYPES OF LEGISLATION

 Several types of bills and resolutions may be acted upon by the Nevada Legislature. 
Examples of these types of measures are presented in Appendix D of this manual.

Bill

 A bill is a draft of a proposed statute, which, to become law, must be passed by 
both houses of the Legislature on roll call vote and be approved by the Governor.

Skeleton Bill

 Skeleton bills may be introduced when, in the opinion of the sponsor and the 
Legislative Counsel, the full drafting of the bill would entail extensive research or be 
of considerable length. Such a bill is a presentation of ideas or statements of purpose 
������in style and expression to enable the Legislature and the committee to which 
the bill may be referred to consider the substantive merits of the legislation proposed. 
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The committee, if it treats the skeleton bill favorably, must then request the drafting 
of a completed bill in such detail as would afford the committee the opportunity of 
������������������������������������������105

Joint Resolution

 A joint resolution is passed by both houses in the same manner as a bill. 
Joint resolutions are used for the purpose of requesting the President, Congress, 
a federal agency, or members of Nevada’s Congressional Delegation to perform some 
act believed to be in the best interests of the state or nation. The joint resolution is 
also employed to amend the Nevada Constitution and to ratify an amendment to the 
U.S. Constitution.106

Concurrent Resolution

 A concurrent resolution must be adopted by both houses to amend the Joint Rules; 
express facts, principles, opinions, and purposes of the Senate and Assembly; establish 
joint committees of the two houses; direct the Legislative Commission to conduct 
interim studies; resolve that the return of a bill from the other house is necessary 
and appropriate; and request the return from the Governor of an enrolled bill. Other 
uses include memorializing a former member of the Legislature or other distinguished 
person upon death.107 A concurrent resolution is acted upon by voice vote unless 
three members request a roll call vote.

One-House Resolution

 A one‑house resolution may be adopted by either house to establish its rules, 
appoint attachés or session staff, provide postage and stationery money for the 
members, express an opinion, express regret on the death of a former member of 
the Legislature or other person, request the return of an enrolled resolution from 
the Secretary of State, and for additional purposes determined to be appropriate by 
the Majority Leader of the Senate or the Speaker of the Assembly for their respective 
houses. Except when three members request a roll call vote, a one‑house resolution is 
acted upon by voice vote. 
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Assembly Bill No. 421–Committee on Judiciary 
 

CHAPTER.......... 
 

AN ACT relating to construction; revising provisions relating to the 
information required to be included in a notice of a 
constructional defect; removing provisions requiring the 
presence of an expert during an inspection of an alleged 
constructional defect; establishing provisions relating to a 
claimant pursuing a claim under a builder’s warranty; 
removing certain provisions governing the tolling of statutes 
of limitation and repose regarding actions for constructional 
defects; revising provisions relating to the recovery of 
damages proximately caused by a constructional defect; 
increasing the period during which an action for the recovery 
of certain damages may be commenced; revising the 
prohibition against a unit-owners’ association pursuing an 
action for a constructional defect unless the action pertains 
exclusively to the common elements of the association; and 
providing other matters properly relating thereto. 

Legislative Counsel’s Digest: 
 Existing law provides that before a claimant commences an action or amends a 
complaint to add a cause of action for a constructional defect against a contractor, 
subcontractor, supplier or design professional, the claimant: (1) is required to give 
written notice to the contractor; and (2) if the contractor is no longer licensed or 
acting as a contractor in this State, is authorized to give notice to any subcontractor, 
supplier or design professional known to the claimant who may be responsible for 
the constructional defect. Existing law also requires that such a notice identify in 
specific detail each defect, damage and injury to each residence or appurtenance 
that is the subject of the claim. (NRS 40.645) Section 2 of this bill instead requires 
that such a notice specify in reasonable detail the defects or any damages or injuries 
to each residence or appurtenance that is the subject of the claim. 
 Existing law requires that after notice of a constructional defect is given by a 
claimant to a contractor, subcontractor, supplier or design professional, the claimant 
and, if the notice includes an expert opinion concerning the alleged constructional 
defect, the expert or his or her representative with knowledge of the alleged defect 
must: (1) be present when a contractor, subcontractor, supplier or design 
professional conducts an inspection of the alleged constructional defect; and (2) 
identify the exact location of each alleged constructional defect. (NRS 40.647) 
Section 3 of this bill removes the requirement that an expert who provided an 
opinion concerning the alleged constructional defect or his or her representative be 
present at an inspection and revises certain other requirements. 
 Existing law provides that if a residence or appurtenance that is the subject of a 
claim is covered by a homeowner’s warranty purchased by or on behalf of the 
claimant: (1) the claimant is prohibited from sending notice of a constructional 
defect or pursuing a claim for a constructional defect unless the claimant has 
submitted a claim under the homeowner’s warranty and the insurer has denied the 
claim; and (2) notice of a constructional defect may only include claims that were 
denied by the insurer. (NRS 40.650) Section 4 of this bill removes such provisions, 
and section 1.5 of this bill replaces the term “homeowner’s warranty” with 
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“builder’s warranty” and clarifies that such a warranty is not a type of insurance. 
Section 4 provides that if a residence or appurtenance that is the subject of a claim 
is covered by a builder’s warranty, the claimant is required to diligently pursue a 
claim under the builder’s warranty. Section 5.5 of this bill makes conforming 
changes. 
 Existing law also provides that if a residence or appurtenance that is the subject 
of a claim is covered by a homeowner’s warranty purchased by or on behalf of the 
claimant, statutes of limitation or repose are tolled from the time the claimant 
submits a claim under the homeowner’s warranty until 30 days after the insurer 
rejects the claim, in whole or in part. (NRS 40.650) Section 4 removes this 
provision. 
 Existing law establishes the damages proximately caused by a constructional 
defect that a claimant is authorized to recover, including additional costs reasonably 
incurred by the claimant for constructional defects proven by the claimant. (NRS 
40.655) Section 5 of this bill removes the requirement that such costs be limited to 
constructional defects proven by the claimant.  
 Existing law prohibits an action for the recovery of certain damages against the 
owner, occupier or any person performing or furnishing the design, planning, 
supervision or observation of construction, or the construction of an improvement 
to real property, from being commenced more than 6 years after the substantial 
completion of such an improvement. (NRS 11.202) Section 7 of this bill increases 
such a period to 10 years after the substantial completion of such an improvement. 
Section 7 also: (1) authorizes such an action to be commenced at any time after the 
substantial completion of such an improvement if any act of fraud caused a 
deficiency in the design, planning, supervision or observation of construction or the 
construction of such an improvement; and (2) exempts lower-tiered subcontractors 
from such an action in certain circumstances. 
 Existing law prohibits a unit-owners’ association from instituting, defending or 
intervening in litigation or in arbitration, mediation or administrative proceedings in 
its own name on behalf of itself or units’ owners relating to an action for a 
constructional defect unless the action pertains exclusively to common elements. 
(NRS 116.3102) Section 8 of this bill requires that such an action for a 
constructional defect pertain to: (1) common elements; (2) any portion of the 
common-interest community that the association owns; or (3) any portion of the 
common-interest community that the association does not own but has an 
obligation to maintain, repair, insure or replace because the governing documents 
of the association expressly make such an obligation the responsibility of the 
association. 
 Existing law authorizes a unit-owners’ association to enter the grounds of a unit 
to conduct certain maintenance or remove or abate a public nuisance, or to enter the 
grounds or interior of a unit to abate a water or sewage leak or take certain other 
actions in certain circumstances. (NRS 116.310312) Section 8.5 of this bill 
provides that such provisions do not give rise to any rights or standing for a claim 
for a constructional defect. 
 

EXPLANATION – Matter in bolded italics is new; matter between brackets [omitted material] is material to be omitted. 
 
 

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN 
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS: 

 
 Section 1.  (Deleted by amendment.) 
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 Sec. 1.5.  NRS 40.625 is hereby amended to read as follows: 
 40.625  [“Homeowner’s] “Builder’s warranty” means a 
warranty [or policy of insurance: 
 1.  Issued] issued or purchased by or on behalf of a contractor 
for the protection of a claimant . [; or 
 2.  Purchased by or on behalf of a claimant pursuant to NRS 
690B.100 to 690B.180, inclusive. 
] The term [includes] : 
 1.  Includes a warranty contract issued by or on behalf of a 
contractor whose liability pursuant to the warranty contract is 
subsequently insured by a risk retention group that operates in 
compliance with chapter 695E of NRS and insures all or any part of 
the liability of a contractor for the cost to repair a constructional 
defect in a residence. 
 2.  Does not include a policy of insurance for home protection 
as defined in NRS 690B.100 or a service contract as defined in 
NRS 690C.080. 
 Sec. 2.  NRS 40.645 is hereby amended to read as follows: 
 40.645  1.  Except as otherwise provided in this section and 
NRS 40.670, before a claimant commences an action or amends a 
complaint to add a cause of action for a constructional defect against 
a contractor, subcontractor, supplier or design professional, the 
claimant: 
 (a) Must give written notice by certified mail, return receipt 
requested, to the contractor, at the contractor’s address listed in the 
records of the State Contractors’ Board or in the records of the 
office of the county or city clerk or at the contractor’s last known 
address if the contractor’s address is not listed in those records; and 
 (b) May give written notice by certified mail, return receipt 
requested, to any subcontractor, supplier or design professional 
known to the claimant who may be responsible for the 
constructional defect, if the claimant knows that the contractor is no 
longer licensed in this State or that the contractor no longer acts as a 
contractor in this State. 
 2.  The notice given pursuant to subsection 1 must: 
 (a) Include a statement that the notice is being given to satisfy 
the requirements of this section; 
 (b) [Identify] Specify in [specific] reasonable detail [each 
defect, damage and injury] the defects or any damages or injuries 
to each residence or appurtenance that is the subject of the claim ; [, 
including, without limitation, the exact location of each such defect, 
damage and injury;] 
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 (c) Describe in reasonable detail the cause of the defects if the 
cause is known and the nature and extent that is known of the 
damage or injury resulting from the defects; and 
 (d) Include a signed statement, by each named owner of a 
residence or appurtenance in the notice, that each such owner 
verifies that each such defect, damage and injury specified in the 
notice exists in the residence or appurtenance owned by him or her. 
If a notice is sent on behalf of a homeowners’ association, the 
statement required by this paragraph must be signed under penalty 
of perjury by a member of the executive board or an officer of the 
homeowners’ association. 
 3.  A representative of a homeowners’ association may send 
notice pursuant to this section on behalf of an association if the 
representative is acting within the scope of the representative’s 
duties pursuant to chapter 116 or 117 of NRS. 
 4.  Notice is not required pursuant to this section before 
commencing an action if: 
 (a) The contractor, subcontractor, supplier or design professional 
has filed an action against the claimant; or 
 (b) The claimant has filed a formal complaint with a law 
enforcement agency against the contractor, subcontractor, supplier 
or design professional for threatening to commit or committing an 
act of violence or a criminal offense against the claimant or the 
property of the claimant. 
 Sec. 3.  NRS 40.647 is hereby amended to read as follows: 
 40.647  1.  After notice of a constructional defect is given 
pursuant to NRS 40.645, before a claimant may commence an 
action or amend a complaint to add a cause of action for a 
constructional defect against a contractor, subcontractor, supplier or 
design professional, the claimant must: 
 (a) Allow an inspection of the alleged constructional defect to be 
conducted pursuant to NRS 40.6462;  
 (b) Be present or have a representative of the claimant present 
at an inspection conducted pursuant to NRS 40.6462 and , to the 
extent possible, reasonably identify the [exact location of each 
alleged constructional defect] proximate locations of the defects, 
damages or injuries specified in the notice ; [and, if the notice 
includes an expert opinion concerning the alleged constructional 
defect, the expert, or a representative of the expert who has 
knowledge of the alleged constructional defect, must also be present 
at the inspection and identify the exact location of each alleged 
constructional defect for which the expert provided an opinion;] and 
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 (c) Allow the contractor, subcontractor, supplier or design 
professional a reasonable opportunity to repair the constructional 
defect or cause the defect to be repaired if an election to repair is 
made pursuant to NRS 40.6472. 
 2.  If a claimant commences an action without complying with 
subsection 1 or NRS 40.645, the court shall: 
 (a) Dismiss the action without prejudice and compel the 
claimant to comply with those provisions before filing another 
action; or 
 (b) If dismissal of the action would prevent the claimant from 
filing another action because the action would be procedurally 
barred by the statute of limitations or statute of repose, the court 
shall stay the proceeding pending compliance with those provisions 
by the claimant. 
 Sec. 4.  NRS 40.650 is hereby amended to read as follows: 
 40.650  1.  If a claimant unreasonably rejects a reasonable 
written offer of settlement made as part of a response pursuant to 
paragraph (b) of subsection 2 of NRS 40.6472 and thereafter 
commences an action governed by NRS 40.600 to 40.695, inclusive, 
the court in which the action is commenced may: 
 (a) Deny the claimant’s attorney’s fees and costs; and 
 (b) Award attorney’s fees and costs to the contractor. 
 Any sums paid under a [homeowner’s] builder’s warranty, other 
than sums paid in satisfaction of claims that are collateral to any 
coverage issued to or by the contractor, must be deducted from any 
recovery. 
 2.  If a contractor, subcontractor, supplier or design professional 
fails to: 
 (a) Comply with the provisions of NRS 40.6472; 
 (b) Make an offer of settlement; 
 (c) Make a good faith response to the claim asserting no 
liability; 
 (d) Agree to a mediator or accept the appointment of a mediator 
pursuant to NRS 40.680; or 
 (e) Participate in mediation, 
 the limitations on damages and defenses to liability provided in 
NRS 40.600 to 40.695, inclusive, do not apply and the claimant may 
commence an action or amend a complaint to add a cause of action 
for a constructional defect without satisfying any other requirement 
of NRS 40.600 to 40.695, inclusive. 
 3.  If a residence or appurtenance that is the subject of the claim 
is covered by a [homeowner’s] builder’s warranty [that is purchased 
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by or on behalf of a claimant pursuant to NRS 690B.100 to 
690B.180, inclusive: 
 (a) A claimant may not send a notice pursuant to NRS 40.645 or 
pursue a claim pursuant to NRS 40.600 to 40.695, inclusive, unless 
the claimant has first submitted a claim under the homeowner’s 
warranty and the insurer has denied the claim. 
 (b) A claimant may include in a notice given pursuant to NRS 
40.645 only claims for the constructional defects that were denied 
by the insurer. 
 (c) If coverage under a homeowner’s warranty is denied by an 
insurer in bad faith, the homeowner and the contractor, 
subcontractor, supplier or design professional have a right of action 
for the sums that would have been paid if coverage had been 
provided, plus reasonable attorney’s fees and costs. 
 (d) Statutes of limitation or repose applicable to a claim based 
on a constructional defect governed by NRS 40.600 to 40.695, 
inclusive, are tolled from the time notice of the claim under the 
homeowner’s warranty is submitted to the insurer until 30 days after 
the insurer rejects the claim, in whole or in part, in writing.] , a 
claimant shall diligently pursue a claim under the builder’s 
warranty. 
 4.  Nothing in this section prohibits an offer of judgment 
pursuant to Rule 68 of the Nevada Rules of Civil Procedure or  
NRS 40.652. 
 Sec. 5.  NRS 40.655 is hereby amended to read as follows: 
 40.655  1.  Except as otherwise provided in NRS 40.650, in a 
claim governed by NRS 40.600 to 40.695, inclusive, the claimant 
may recover only the following damages to the extent proximately 
caused by a constructional defect: 
 (a) The reasonable cost of any repairs already made that were 
necessary and of any repairs yet to be made that are necessary to 
cure any constructional defect that the contractor failed to cure and 
the reasonable expenses of temporary housing reasonably necessary 
during the repair; 
 (b) The reduction in market value of the residence or accessory 
structure, if any, to the extent the reduction is because of structural 
failure; 
 (c) The loss of the use of all or any part of the residence; 
 (d) The reasonable value of any other property damaged by the 
constructional defect; 
 (e) Any additional costs reasonably incurred by the claimant , 
[for constructional defects proven by the claimant,] including, but 
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not limited to, any costs and fees incurred for the retention of 
experts to: 
  (1) Ascertain the nature and extent of the constructional 
defects; 
  (2) Evaluate appropriate corrective measures to estimate the 
value of loss of use; and 
  (3) Estimate the value of loss of use, the cost of temporary 
housing and the reduction of market value of the residence; and 
 (f) Any interest provided by statute. 
 2.  If a contractor complies with the provisions of NRS 40.600 
to 40.695, inclusive, the claimant may not recover from the 
contractor, as a result of the constructional defect, any damages 
other than damages authorized pursuant to NRS 40.600 to 40.695, 
inclusive. 
 3.  This section must not be construed as impairing any 
contractual rights between a contractor and a subcontractor, supplier 
or design professional. 
 4.  As used in this section, “structural failure” means physical 
damage to the load-bearing portion of a residence or appurtenance 
caused by a failure of the load-bearing portion of the residence or 
appurtenance. 
 Sec. 5.5.  NRS 40.687 is hereby amended to read as follows: 
 40.687  Notwithstanding any other provision of law: 
 1.  A [claimant shall, within 10 days after commencing an 
action against a contractor, disclose to the contractor all information 
about any homeowner’s warranty that is applicable to the claim. 
 2.  The] contractor shall, no later than 10 days after a response 
is made pursuant to this chapter, disclose to the claimant any 
information about insurance agreements that may be obtained by 
discovery pursuant to rule 26(b)(2) of the Nevada Rules of Civil 
Procedure. Such disclosure does not affect the admissibility at trial 
of the information disclosed. 
 [3.] 2.  Except as otherwise provided in subsection [4,] 3, if 
[either party] the contractor fails to provide the information 
required pursuant to subsection 1 [or 2] within the time allowed, the 
[other party] claimant may petition the court to compel production 
of the information. Upon receiving such a petition, the court may 
order the [party] contractor to produce the required information and 
may award the [petitioning party] claimant reasonable attorney’s 
fees and costs incurred in petitioning the court pursuant to this 
subsection. 
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 [4.] 3.  The parties may agree to an extension of time for the 
contractor to produce the information required pursuant to this 
section. 
 [5.] 4.  For the purposes of this section, “information about 
insurance agreements” is limited to any declaration sheets, 
endorsements and contracts of insurance issued to the contractor 
from the commencement of construction of the residence of the 
claimant to the date on which the request for the information is 
made and does not include information concerning any disputes 
between the contractor and an insurer or information concerning any 
reservation of rights by an insurer. 
 Sec. 6.  (Deleted by amendment.) 
 Sec. 7.  NRS 11.202 is hereby amended to read as follows: 
 11.202  1.  No action may be commenced against the owner, 
occupier or any person performing or furnishing the design, 
planning, supervision or observation of construction, or the 
construction of an improvement to real property more than [6] 10 
years after the substantial completion of such an improvement, for 
the recovery of damages for: 
 (a) [Any] Except as otherwise provided in subsection 2, any 
deficiency in the design, planning, supervision or observation of 
construction or the construction of such an improvement; 
 (b) Injury to real or personal property caused by any such 
deficiency; or 
 (c) Injury to or the wrongful death of a person caused by any 
such deficiency.  
 2.  Except as otherwise provided in this subsection, an action 
may be commenced against the owner, occupier or any person 
performing or furnishing the design, planning, supervision or 
observation of construction, or the construction of an 
improvement to real property at any time after the substantial 
completion of such an improvement, for the recovery of damages 
for any act of fraud in causing a deficiency in the design, 
planning, supervision or observation of construction or the 
construction of such an improvement. The provisions of this 
subsection do not apply to any lower-tiered subcontractor who 
performs work that covers up a defect or deficiency in another 
contractor’s trade if the lower-tiered subcontractor does not know, 
and should not reasonably know, of the existence of the alleged 
defect or deficiency at the time of performing such work. As used 
in this subsection, “lower-tiered subcontractor” has the meaning 
ascribed to it in NRS 624.608. 
 3.  The provisions of this section do not apply: 
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 (a) To a claim for indemnity or contribution. 
 (b) In an action brought against: 
  (1) The owner or keeper of any hotel, inn, motel, motor 
court, boardinghouse or lodging house in this State on account of his 
or her liability as an innkeeper. 
  (2) Any person on account of a defect in a product. 
 Sec. 8.  NRS 116.3102 is hereby amended to read as follows: 
 116.3102  1.  Except as otherwise provided in this chapter, and 
subject to the provisions of the declaration, the association: 
 (a) Shall adopt and, except as otherwise provided in the bylaws, 
may amend bylaws and may adopt and amend rules and regulations. 
 (b) Shall adopt and may amend budgets in accordance with the 
requirements set forth in NRS 116.31151, may collect assessments 
for common expenses from the units’ owners and may invest funds 
of the association in accordance with the requirements set forth in 
NRS 116.311395. 
 (c) May hire and discharge managing agents and other 
employees, agents and independent contractors. 
 (d) May institute, defend or intervene in litigation or in 
arbitration, mediation or administrative proceedings in its own name 
on behalf of itself or two or more units’ owners on matters affecting 
the common-interest community. The association may not institute, 
defend or intervene in litigation or in arbitration, mediation or 
administrative proceedings in its own name on behalf of itself or 
units’ owners with respect to an action for a constructional defect 
pursuant to NRS 40.600 to 40.695, inclusive, unless the action 
pertains [exclusively] to [common] : 
  (1) Common elements [.] ; 
  (2) Any portion of the common-interest community that the 
association owns; or  
  (3) Any portion of the common-interest community that the 
association does not own but has an obligation to maintain, repair, 
insure or replace because the governing documents of the 
association expressly make such an obligation the responsibility of 
the association. 
 (e) May make contracts and incur liabilities. Any contract 
between the association and a private entity for the furnishing of 
goods or services must not include a provision granting the private 
entity the right of first refusal with respect to extension or renewal 
of the contract. 
 (f) May regulate the use, maintenance, repair, replacement and 
modification of common elements. 

0009 AA3932



 
 – 10 – 
 

 

- 80th Session (2019) 

 (g) May cause additional improvements to be made as a part of 
the common elements. 
 (h) May acquire, hold, encumber and convey in its own name 
any right, title or interest to real estate or personal property, but: 
  (1) Common elements in a condominium or planned 
community may be conveyed or subjected to a security interest only 
pursuant to NRS 116.3112; and 
  (2) Part of a cooperative may be conveyed, or all or part of a 
cooperative may be subjected to a security interest, only pursuant to 
NRS 116.3112. 
 (i) May grant easements, leases, licenses and concessions 
through or over the common elements. 
 (j) May impose and receive any payments, fees or charges for 
the use, rental or operation of the common elements, other than 
limited common elements described in subsections 2 and 4 of  
NRS 116.2102, and for services provided to the units’ owners, 
including, without limitation, any services provided pursuant to 
NRS 116.310312. 
 (k) May impose charges for late payment of assessments 
pursuant to NRS 116.3115. 
 (l) May impose construction penalties when authorized pursuant 
to NRS 116.310305. 
 (m) May impose reasonable fines for violations of the governing 
documents of the association only if the association complies with 
the requirements set forth in NRS 116.31031. 
 (n) May impose reasonable charges for the preparation and 
recordation of any amendments to the declaration or any statements 
of unpaid assessments, and impose reasonable fees, not to exceed 
the amounts authorized by NRS 116.4109, for preparing and 
furnishing the documents and certificate required by that section. 
 (o) May provide for the indemnification of its officers and 
executive board and maintain directors and officers liability 
insurance. 
 (p) May assign its right to future income, including the right to 
receive assessments for common expenses, but only to the extent the 
declaration expressly so provides. 
 (q) May exercise any other powers conferred by the declaration 
or bylaws. 
 (r) May exercise all other powers that may be exercised in this 
State by legal entities of the same type as the association. 
 (s) May direct the removal of vehicles improperly parked on 
property owned or leased by the association, as authorized pursuant 
to NRS 487.038, or improperly parked on any road, street, alley or 
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other thoroughfare within the common-interest community in 
violation of the governing documents. In addition to complying with 
the requirements of NRS 487.038 and any requirements in the 
governing documents, if a vehicle is improperly parked as described 
in this paragraph, the association must post written notice in a 
conspicuous place on the vehicle or provide oral or written notice to 
the owner or operator of the vehicle at least 48 hours before the 
association may direct the removal of the vehicle, unless the vehicle: 
  (1) Is blocking a fire hydrant, fire lane or parking space 
designated for the handicapped; or 
  (2) Poses an imminent threat of causing a substantial adverse 
effect on the health, safety or welfare of the units’ owners or 
residents of the common-interest community. 
 (t) May exercise any other powers necessary and proper for the 
governance and operation of the association. 
 2.  The declaration may not limit the power of the association to 
deal with the declarant if the limit is more restrictive than the limit 
imposed on the power of the association to deal with other persons. 
 3.  The executive board may determine whether to take 
enforcement action by exercising the association’s power to impose 
sanctions or commence an action for a violation of the declaration, 
bylaws or rules, including whether to compromise any claim for 
unpaid assessments or other claim made by or against it. The 
executive board does not have a duty to take enforcement action if it 
determines that, under the facts and circumstances presented: 
 (a) The association’s legal position does not justify taking any or 
further enforcement action; 
 (b) The covenant, restriction or rule being enforced is, or is 
likely to be construed as, inconsistent with current law; 
 (c) Although a violation may exist or may have occurred, it is 
not so material as to be objectionable to a reasonable person or to 
justify expending the association’s resources; or 
 (d) It is not in the association’s best interests to pursue an 
enforcement action. 
 4.  The executive board’s decision under subsection 3 not to 
pursue enforcement under one set of circumstances does not prevent 
the executive board from taking enforcement action under another 
set of circumstances, but the executive board may not be arbitrary or 
capricious in taking enforcement action. 
 5.  Notwithstanding any provision of this chapter or the 
governing documents to the contrary, an association may not impose 
any assessment pursuant to this chapter or the governing documents 
on the owner of any property in the common-interest community 

0011 AA3934



 
 – 12 – 
 

 

- 80th Session (2019) 

that is exempt from taxation pursuant to NRS 361.125. For the 
purposes of this subsection, “assessment” does not include any 
charge for any utility services, including, without limitation, 
telecommunications, broadband communications, cable television, 
electricity, natural gas, sewer services, garbage collection, water or 
for any other service which is delivered to and used or consumed 
directly by the property in the common-interest community that is 
exempt from taxation pursuant to NRS 361.125. 
 Sec. 8.5.  NRS 116.310312 is hereby amended to read as 
follows: 
 116.310312  1.  A person who holds a security interest in a 
unit must provide the association with the person’s contact 
information as soon as reasonably practicable, but not later than 30 
days after the person: 
 (a) Files an action for recovery of a debt or enforcement of any 
right secured by the unit pursuant to NRS 40.430; or 
 (b) Records or has recorded on his or her behalf a notice of a 
breach of obligation secured by the unit and the election to sell or 
have the unit sold pursuant to NRS 107.080. 
 2.  If an action or notice described in subsection 1 has been 
filed or recorded regarding a unit and the association has provided 
the unit’s owner with notice and an opportunity for a hearing in the 
manner provided in NRS 116.31031, the association, including its 
employees, agents and community manager, may, but is not 
required to, enter the grounds of the unit, whether or not the unit is 
vacant, to take any of the following actions if the unit’s owner 
refuses or fails to take any action or comply with any requirement 
imposed on the unit’s owner within the time specified by the 
association as a result of the hearing: 
 (a) Maintain the exterior of the unit in accordance with the 
standards set forth in the governing documents, including, without 
limitation, any provisions governing maintenance, standing water or 
snow removal. 
 (b) Remove or abate a public nuisance on the exterior of the unit 
which: 
  (1) Is visible from any common area of the community or 
public streets; 
  (2) Threatens the health or safety of the residents of the 
common-interest community; 
  (3) Results in blighting or deterioration of the unit or 
surrounding area; and 
  (4) Adversely affects the use and enjoyment of nearby units. 
 3.  If: 
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 (a) A unit is vacant; 
 (b) The association has provided the unit’s owner with notice 
and an opportunity for a hearing in the manner provided in NRS 
116.31031; and 
 (c) The association or its employee, agent or community 
manager mails a notice of the intent of the association, including its 
employees, agents and community manager, to maintain the exterior 
of the unit or abate a public nuisance, as described in subsection 2, 
by certified mail to each holder of a recorded security interest 
encumbering the interest of the unit’s owner, at the address of the 
holder that is provided pursuant to NRS 657.110 on the Internet 
website maintained by the Division of Financial Institutions of the 
Department of Business and Industry, 
 the association, including its employees, agents and community 
manager, may enter the grounds of the unit to maintain the exterior 
of the unit or abate a public nuisance, as described in subsection 2, if 
the unit’s owner refuses or fails to do so. 
 4.  If a unit is in a building that contains units divided by 
horizontal boundaries described in the declaration, or vertical 
boundaries that comprise common walls between units, and the unit 
is vacant, the association, including its employees, agents and 
community manager, may enter the grounds and interior of the unit 
to: 
 (a) Abate a water or sewage leak in the unit and remove any 
water or sewage from the unit that is causing damage or, if not 
immediately abated, may cause damage to the common elements or 
another unit if the unit’s owner refuses or fails to abate the water or 
sewage leak. 
 (b) After providing the unit’s owner with notice but before a 
hearing in accordance with the provisions of NRS 116.31031: 
  (1) Remove any furniture, fixtures, appliances and 
components of the unit, including, without limitation, flooring, 
baseboards and drywall, that were damaged as a result of water or 
mold damage resulting from a water or sewage leak to the extent 
such removal is reasonably necessary because water or mold 
damage threatens the health or safety of the residents of the 
common-interest community, results in blighting or deterioration of 
the unit or the surrounding area and adversely affects the use and 
enjoyment of nearby units, if the unit’s owner refuses or fails to 
remediate or remove the water or mold damage. 
  (2) Remediate or remove any water or mold damage in the 
unit resulting from the water or sewage leak to the extent such 
remediation or removal is reasonably necessary because the water or 

0013 AA3936



 
 – 14 – 
 

 

- 80th Session (2019) 

mold damage threatens the health or safety of the residents of the 
common-interest community, results in blighting or deterioration of 
the unit or the surrounding area and adversely affects the use and 
enjoyment of nearby units, if the unit’s owner refuses or fails to 
remediate or remove the water or mold damage.  
 5.  After the association has provided the unit’s owner with 
notice and an opportunity for a hearing in the manner provided in 
NRS 116.31031, the association may order that the costs of any 
maintenance or abatement or the reasonable costs of remediation or 
removal conducted pursuant to subsection 2, 3 or 4, including, 
without limitation, reasonable inspection fees, notification and 
collection costs and interest, be charged against the unit. The 
association shall keep a record of such costs and interest charged 
against the unit and has a lien on the unit for any unpaid amount of 
the charges. The lien may be foreclosed under NRS 116.31162 to 
116.31168, inclusive. 
 6.  A lien described in subsection 5 bears interest from the date 
that the charges become due at a rate determined pursuant to NRS 
17.130 until the charges, including all interest due, are paid. 
 7.  Except as otherwise provided in this subsection, a lien 
described in subsection 5 is prior and superior to all liens, claims, 
encumbrances and titles other than the liens described in paragraphs 
(a) and (c) of subsection 2 of NRS 116.3116. If the federal 
regulations of the Federal Home Loan Mortgage Corporation or the 
Federal National Mortgage Association require a shorter period of 
priority for the lien, the period during which the lien is prior and 
superior to other security interests shall be determined in accordance 
with those federal regulations. Notwithstanding the federal 
regulations, the period of priority of the lien must not be less than 
the 6 months immediately preceding the institution of an action to 
enforce the lien. 
 8.  A person who purchases or acquires a unit at a foreclosure 
sale pursuant to NRS 40.430 or a trustee’s sale pursuant to NRS 
107.080 is bound by the governing documents of the association and 
shall maintain the exterior of the unit in accordance with the 
governing documents of the association. Such a unit may only be 
removed from a common-interest community in accordance with the 
governing documents pursuant to this chapter. 
 9.  Notwithstanding any other provision of law, an association, 
its directors or members of the executive board, employees, agents 
or community manager who enter the grounds or interior of a unit 
pursuant to this section are not liable for trespass. 
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 10.  Nothing in this section gives rise to any rights or standing 
for a claim for a constructional defect made pursuant to NRS 
40.600 to 40.695, inclusive. 
 11.  As used in this section: 
 (a) “Exterior of the unit” includes, without limitation, all 
landscaping outside of a unit, the exterior of all property exclusively 
owned by the unit owner and the exterior of all property that the unit 
owner is obligated to maintain pursuant to the declaration. 
 (b) “Remediation” does not include restoration. 
 (c) “Vacant” means a unit: 
  (1) Which reasonably appears to be unoccupied; 
  (2) On which the owner has failed to maintain the exterior to 
the standards set forth in the governing documents of the 
association; and 
  (3) On which the owner has failed to pay assessments for 
more than 60 days. 
 Secs. 9 and 10.  (Deleted by amendment.) 
 Sec. 11.  1.  The provisions of NRS 40.645 and 40.650, as 
amended by sections 2 and 4 of this act, respectively, apply to a 
notice of constructional defect given on or after October 1, 2019. 
 2.  The provisions of NRS 40.647, as amended by section 3 of 
this act, apply to an inspection conducted pursuant to NRS 40.6462 
on or after October 1, 2019. 
 3.  The provisions of NRS 40.655, as amended by section 5 of 
this act, apply to any claim for which a notice of constructional 
defect is given on or after October 1, 2019. 
 4.  The period of limitations on actions set forth in NRS 11.202, 
as amended by section 7 of this act, apply retroactively to actions in 
which the substantial completion of the improvement to the real 
property occurred before October 1, 2019. 
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Las  Vegas , Nevada , Tuesday, April 23, 2019 

 

[Case  ca lled  a t 9:38 a .m .] 

THE COURT:   -- Owners  Associa tion .  Case  Num ber A-16-

744146-D.    

MR. SAAB:  Good m orning , Your Honor.  J e ff Saab  on  beha lf 

o f the  Pla in tiffs .    

MR. GIFFORD:  Devin  Gifford , Bar Num ber 14055 on  beha lf o f 

the  Defendants .   

MR. GAYAN:  Good  m orning , Your Honor.  Michae l Gayan , 

on  beha lf o f Defendant Associa tion .  

MR. LYNCH:  Good m orning , Your Honor, Francis  Lynch  on  

beha lf o f the  Defendant Associa tion .  

THE CLERK:  And I need  to  ge t Mr. William s  on  the  phone .  

THE COURT:  Okay. 

THE CLERK:  Sorry.  

THE COURT:  We got to  ge t Mr. William s  on  the  phone .  

MR. GIFFORD:  Right.  Thank you  for rem em bering .  I have  to  

say; I'm  im pressed  with  Your Honor's  m ath  on  the  fly.  

THE COURT:  I shou ld  have  done  tha t before , bu t defau lt 

judgm ents , I usua lly don ' t take  those  hom e.  

MR. WILLIAMS:  He llo .  

THE CLERK:  Mr. William s  is  on  the  phone .  

THE COURT:  Okay, Mr. William s , a re  you  on  the  phone? 

MR. WILLIAMS:  Yes , I am , Your Honor.  Good m orning .  
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THE COURT:  I jus t ca lled  the  Hallie r vs . Panoram a Towns  

Condom inium  Unit Owners  Associa tion , case  num ber A-16-744146-D.  

Counse l here  has  iden tified  -- have  iden tified  them selves , bu t I'd  like  to  

have  them  do  it aga in , and  everyone  identify who you  represen t.   

MR. GIFFORD:  Devin  Gifford  on  beha lf o f Pla in tiffs /Counte r-

Defendants .  

MR. SAAB:  J e ff Saab  on  beha lf o f the  sam e pa rties .  

MR. GAYAN:  Michae l Gayan  on  beha lf o f the  Defendant 

Associa tion .  

MR. LYNCH:  Francis  Lynch  on  beha lf o f Defendant 

Associa tion , Your Honor.  

THE COURT:  Okay, Mr. William s? 

MR. WILLIAMS:  And Scott William s , appearing  for the  

Hom eowners  Associa tion .  

THE COURT:  Okay.  And, Mr. William s , can  you  hear 

everybody okay?  

MR. WILLIAMS:  Well, it' s  no t g rea t, bu t I' ll do  m y bes t.  

THE COURT:  Okay.  Well, I'm  jus t go ing  to  go  ahead  and  a sk 

the  a tto rneys  jus t to  rem ain  sea ted , m ake  sure  tha t m icrophone  is  close  

to  you , o r if you  want to  use  the  podium , and  keep  the  m icrophone  close  

to  you , I'm  okay with  tha t, too .  So  you  will no t o ffend  m e if you  rem ain  

sea ted . 

Okay.  This  is  the  Pla in tiff' s  and  Counte r-Defendant's  Motion  

for Sum m ary J udgm ent Pursuant to  NRS11.200 -- wait 202, subsection  1, 

and  then  we 've  go t Defendant's  conditiona l counterm otion  for re lie f 
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pursuant to  NRS40.695, subsection  2.  I don ' t th ink I've  eve r had  a  

conditiona l counterm otion .  Anyway, it' s  the  Pla in tiff' s  show.  

MR. GIFFORD:  Thank you , Your Honor.   Your Honor, we  

filed  th is  m otion  for sum m ary judgm en t under NRS, a s  you  sa id  11.202, 

as  am ended  by AB 125.  It s ta tes  tha t, "No action  m ay be  com m enced  

m ore  than  s ix years  a fte r subs tan tia l com ple tion  of the  pro ject.  The re  is  

th ree  pe rtinen t da te s  tha t's  part o f our m otion .  There ' s  one , the  

subs tan tia l com ple tion  da tes  of the  two  towers , which  a re  J anuary 16 

and  March  26 of 2008. 

THE COURT:  Well, now, I will te ll you  there  was  a  rub  by the  

Pla in tiff -- the  Hom eowners  Associa tion  -- 

MR. GIFFORD:  Sure .  

THE COURT:  -- tha t a  genuine  is sue  of m ateria l fact rem ains  

because  you  d idn ' t assert a ll th ree  of the  triggering  da tes  for subs tan tia l 

com ple tion . 

MR. GIFFORD:  Sure .  So  I' ll jus t address  tha t now, Your 

Honor.  So , in  our m otion , under Exhib it C and  D, we  included  certifica tes  

of occupancy.  And certifica tes  of occupancy for the  two towers  

them selves , they actua lly have  the  is suance  da tes  for the  certifica tes  of 

occupancy, in  addition  to  the  bu ild ing  file  com ple tion  da tes .  

Now with  rega rd  to  the  no tice  of com ple tion , you  know, I 

know tha t they -- I know tha t counse l, they had  an  issue  with  us , you  

know, showing  -- you  know, we  don ' t have  enough inform ation , we  

haven ' t p rovided  tha t, bu t the  problem  is , Your Honor, there  a re  no  

notices  of com ple tion  tha t were  recorded  for these  bu ild ings  them selves .  
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If they were  recorded , they would  have  been  recorded  in  the  Recorder's  

Office , a s  per NRS108.228.   

And we looked  -- we 've  scoured  those  records , Your Honor.  

They do  not exis t.  Those  a re  op tiona l -- those  a re  op tiona l docum ents  

tha t don ' t even  have  to  necessarily exis t in  eve ry case .  They're  used  by 

owners  to  pu t parties  on  notice  tha t the  tim e  to  file  a  lien  has  begun.   

For the  towers  them selves , they don ' t exis t.  And the  fact tha t 

the  Associa tion 's  counse l hasn ' t p rovided  any docum ents  or any o ther 

a rgum en ts , o ther than  saying  we haven ' t p rovided  enough, isn ' t enough 

under the  Wood v. Safeway case .  They have  to  actua lly show som e 

m ateria l d ispute  and  show som e facts  o r som e -- m ore  than  a  scin tilla  o f 

facts  tha t tha t could  exis t. 

THE COURT:  Okay.  So  we  have  a  -- I'm  jus t looking  righ t 

now a t Exhib its  C to  the  m otion , and  it has  a  C of O with  re spect to  one  

of the  towers . 

MR. GIFFORD:  Correct.  

THE COURT:  And it shows  a  bu ild ing  fina l o f March  16, 2007, 

and  an  issue  da te  o f J anuary 16 of 2008.  

MR. GIFFORD:  Correct.  And  then  Exhib it D wou ld  be  for the  

tower 2, and  it' s  the  sam e s itua tion .  

THE COURT:  Correct.  Okay.  Le t m e  ju s t ge t to  the  s ta tu te  

rea l qu ick.  

MR. GIFFORD:  Sure .  

THE COURT:  Okay.  Actua lly, we  have  to  go  to  2055.  Okay.  

All righ t.  So  the  da te  of -- da te  of subs tan tia l com ple tion  of the  
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im provem ent -- by the  way I d idn’t have  m y book a t hom e when I was  

read ing  through th is  las t n igh t.  

MR. GIFFORD:  No problem .  

THE COURT:  Okay.  It sha ll be  deem ed  to  be  -- the  da te  of 

the  subs tan tia l com ple tion  of the  im provem ent to  the  property sha ll be  

deem ed to  be  the  da te  on  which  (a ) the  fina l bu ild ing  in spection  of the  

im provem ent is  conducted , a  no tice  of com ple tion  is  is sued  for the  

im provem ent, o r a  certifica te  of occupancy is  is sued  for the  

im provem ent, whichever occurs  la te r.   

Now enligh ten  m e.  Isn ' t a  no tice  o f com ple tion  usua lly 

is sued  prior to  the  certifica te  of occupancy? 

MR. GIFFORD:  Yes .  So  it' s  a  la te r th ree  days . 

THE COURT:  Right. 

MR. GIFFORD:  And  so  we  were  trying  to  exercise  a ll cau tion .   

We looked  up  the  Recorder' s  Office , we  ca lled  the  Recorde r's  Office , they 

don ' t exis t.   And, Your Honor, even  if they d id ,  in  order to  a ffect ou r 

ana lys is  unde r the  m otion , they would  have  to  be  is sued  a fte r Feb ruary 

24, 2010, because  tha t's  -- in  tha t period , tha t wouldn ' t im pact them .  

Even  if they were  is sued  a fte r, which  they weren ' t, and  they don ' t exis t, 

they wou ld  have  to  be  is sued  a t tha t po in t. 

Even  then , even  if they were  is sued , the  Associa tion  would  

s till have  to  have  filed  the ir cla im s  befo re  the  to lling  period  ended  tha t 

they were  gran ted .  So  it' s  no t a  m ateria l d ispute  with  respect to  the  

subs tan tia l com ple tion  da te .  There 's  no  d ispute  tha t those  a re  the  actua l 

da tes . 

0006
AA3946



 

- 7 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

THE COURT:  Okay.  If we  were  to  use  the  C of O issue  da te  -- 

by the  way, when  I say certifica te  -- C of O, I m ean  certifica te  of 

occupancy, which  you 've  go t a ttached  as  Exhib it C and  D to  your m otion . 

MR. GIFFORD:  Right. 

THE COURT:  If we  were  to  use  those  da tes , which  a re  -- one  

is  J anua ry 16 of 2008, and  March  26 of 2008, now one  th ing  you  had  

ind ica ted  in  your m otion  is  tha t you  poin ted  out, well, the  s ix years  

would  have  run  anyway.  But the  p roblem  I'm  having  with  tha t ana lys is , 

is  tha t we  have  to  go  with  what the  s ta tu te  of repose  was  before  2015, 

which  would  be  s ix for la ten t defects  -- o r pa ten t defects , e igh t for la ten t 

defects , and  then  ten  for those  defects  tha t the  contractor knew or should  

have  known.  Of course , then  it changes  to  the  s ix.   

So  I don ' t cons ider them  dead , o r tha t the  s ta tu te  of repose  

ran  befo re  AB 125 cam e in to  exis tence .   

MR. GIFFORD:  Right. 

THE COURT:  Okay.   

MR. GIFFORD:  Right. 

THE COURT:  Because  you  haven ' t shown m e tha t these  a re  

a ll open  and  obvious  conditions , wh ich  then  the  s ix-year s ta tu te  of 

repose , under the  o ld  s ta tu te  would  have  -- 

MR. GIFFORD:  Right.  

THE COURT:  -- run .  Okay.  So  then  we  ta lk abou t the  year 

grace  period , and  then  any to lled  provis ions  a fte r tha t. 

MR. GIFFORD:  Right.  

THE COURT:  Okay. 
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MR. GIFFORD:  Right.  So , no , I unders tand  the  a rgum ent, 

and  I unders tand  your pos ition , Your Honor.  It' s  jus t tha t there  a ren ' t 

any notices  of com ple tion .  And without -- without those  in  exis tence , we  

can ' t -- we  can ' t assum e tha t they exis t.  You know wha t I m ean? 

THE COURT:  Okay. 

MR. GIFFORD:  You  know what I m ean?  So  they haven ' t 

rea lly m et the ir burden  to  re fu te  tha t.  All these  a re  public records .  And, 

you  know, any one  of us  can  go  online  and  look up  the  Recorder's  Office  

records  and  find  those , and  they jus t don ' t exis t.  

THE COURT:  Okay.  

MR. GIFFORD:  Okay.   So  m oving  on , Your Honor, we 've  

kind  of passed  tha t is sue .   The  o ther is sue  tha t the  Associa tion  had  with  

our m otion  is  tha t we  d idn ' t a rgue  the  accrua l da te  as  a  m ateria l is sue  o f 

fact, so  we  can ' t -- you  can ' t ana lyze  tha t.  But aga in , the  accrua l da te , 

and  if you  rem em ber in  Section  AB 125, subsection  -- Section  21, 

subsection  6, s ays  tha t the  accrua l da te  -- if there 's  an  accrua l da te , if the  

accrua l o f a  party's  cla im s  occur before  the  enactm ent of AB 125, then  -- 

and  tha t party would  o therwise  lose  the ir righ ts  for the ir cla im s  because  

of the  re troactive  ab ility of the  s ta tu te  of repose , then  they actua lly ge t a  

g race  period . 

THE COURT:  Right.  

MR. GIFFORD:  Well, we 're  no t necessarily d isputing  tha t 

the ir cla im s  accrued  back in  2013.  And actua lly the  fact tha t we 're  no t 

d isputing  it he lps  them  out.  Because  the  a lte rna tive  is , the re 's  one  or 

two options , righ t?  So  there 's  one , the  accrua l da te  occurred  before , and  
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a fte r April 1, 2015; or, two,  it occurred  on  or a fte r tha t da te .  If it occurred  

on  or a fte r tha t da te , the  law  says  tha t they lose  the ir cla im s .  There  is  no  

grace  period .  If they accrued  before  -- and  then  we 're  gua ran teed  to  win , 

righ t.  So  if they accrued  before , which  is  what they're  asse rting  in  th is  

case , then , yeah , they ge t the  grace  pe riod , and  we 're  no t d isputing  tha t 

there 's  a  g race  period  tha t's  applicab le .   

So  tha t's  no t a  m ateria l is sue  of a  d ispute  rea lly tha t would  

a ffect the  ana lys is  anyway. 

THE COURT:  Okay.   

MR. GIFFORD:  One  th ing , Your Honor, is  tha t the  Associa tion  

has  a lso  m entioned  tha t, you  know, they're  -- by virtue  of them  serving  a  

Chapter 40 no tice , tha t tha t was  com m encing  the ir lawsuit.  But the  law -- 

THE COURT:  You know, it' s  no t com m encing  the  lawsuit, bu t 

it does  to ll any lim iting  provis ions . 

MR. GIFFORD:  Right.  And I jus t wanted  to  cla rify, because  

the ir m otion , a lthough they kind  of backtrack and  say som eth ing  e lse , 

bu t they kind  of m ention , we ll, Chapter 40 notice  itse lf com m ences  the  

lawsuit.  And I wanted  to  m ake  sure  tha t was  clear, because  there  rea lly 

is  no  d ispute  about tha t with  your p rior o rders , with  o ther cases , and  

even  they've  m ade  som e jud icia l adm iss ions  in  there , in  the ir 

oppos itions .  Fo r in s tance , one  they say -- and  th is  was  the ir oppos ition  

to  the  MSJ  regard ing  the  am ended  Chapter 40 notice .  They sa id , no  

notice  or opportun ity to  repa ir was  requ ired  befo re  com m encing  the ir 

own action  to  recover for cons truction  defects .  By way of the ir answer 

and  coun tercla im , the  Associa tion  filed  such  an  action .   
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So  they have  these  adm iss ions  in  the ir p lead ings .  I don ' t 

rea lly th ink there 's  rea lly any d ispute  tha t com m encing  a  lawsuit is  

d iffe ren t than  serving  a  no tice , under the  ru le . 

THE COURT:  Well, I don ' t know tha t I -- we  -- I know we 're  

ta lking  fo rm  over subs tance . 

MR. GIFFORD:  Uh-huh.  

THE COURT:   But I view the  se rvice  of the  no tice  on  Februa ry 

24th  of 2016 as , a t tha t po in t to lling , because  they d id  it on  the  las t day.  

MR. GIFFORD:  Right.  

THE COURT:  It to lls  un til the  com ple tion  of the  Chapte r 40 

process .  Now, of course , tha t pu ts  the  Hom eowners  Associa tion  

bas ica lly on  notice  tha t, you  know, they've  go t to  pu ll the  trigger on  filing  

a  -- ins titu ting  litiga tion  on  the  las t day, o r tha t the  to lling  -- by the  las t 

day of the  to lling  provis ions , you  know, ceas ing .   

MR. GIFFORD:  Right.  Right.  And I th ink -- you ' re  righ t, I 

th ink it' s  fo rm  over subs tance .  It' s  jus t I d idn ' t want to  have  a  reco rd  

where  he  was  unclear tha t we  have  -- we  have  a  Chapte r 40 notice , yes , 

which  we  agree  will to ll the  s ta tu te  under the  righ t circum s tances , bu t 

there 's  a lso  th is  o ther e lem ent, th is  la te r e lem ent of com m encing  a  

lawsuit.   We jus t want to  m ake  su re  tha t tha t was  clear in  fron t o f the  

Court.  I don ' t rea lly th ink the re 's  any d ispute  about tha t.  

THE COURT:  Okay. 

MR. GIFFORD:  Okay.   Now, with  regard  to  the  to lling , Your 

Honor, and  you 've  m entioned  it, the  Associa tion  cla im s  tha t by virtue  of 

the ir se rving  the  Chapter 40 notice  with in  the  grace  period , they ge t the  

0010
AA3950



 

- 11 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

benefit o f to lling  to  save  the ir la te  filing  of the  lawsuit.  This  is  

p roblem atic, Your Honor, because  num ber one , NRS40.695 provides  tha t 

s ta tu tes  of lim ita tions  of repose  a re  to lled  from  the  tim e no tice  of cla im  

is  g iven .   

Now, the  grace  period  tha t's  found  in  AB 125, tha t is  no t 

codified  in  any s ta tu te .  Tha t is  on ly found  in  AB 125, which  is  part o f the  

b ill.  And an  Assem bly Bill is  no t a  s ta tu te .  So  you  can ' t -- the  to lling  

provis ion  of NRS40.695, it can ' t apply to  to ll the  grace  period .  It' s  a  

com ple te ly separa te  d is tinct e lem ent, righ t?  And you 've  agreed  with  tha t 

in  your Skye  (phonetic) o rder, in  the  prior case .  You sa id , I quote , "The  

grace  period  does  no t to ll the  s ta tu te  of repose .  Noth ing  in  Section  21, 

subsection  6 of AB 125 ind ica tes  tha t the  grace  period  is  sub ject to  

to lling ."   

Your Honor, there 's  -- there  was  no  to lling  in  th is  case , and  

tha t's  one  of the  prim ary a rgum en ts  we  try to  convey in  our m otion  is  

tha t when  the  Associa tion  se rved  the ir Chapter 40 no tice  during  the  

grace  period , tha t d id  no t seek to  to ll the  s ta tu te  of lim ita tions , because  

by tha t tim e , the  s ta tu te  of repose  -- 

THE COURT:  Now we 're  ta lking  about -- 

MR. GIFFORD:  -- had  a lready expired .  

THE COURT:  -- okay, now we 're  ta lking  about s ta tu te  of 

repose  o r s ta te  of lim ita tions? 

MR. GIFFORD:  I apologize , Your Honor, I m isspoke .  

THE COURT:  Right.  Okay. 

MR. GIFFORD:  What I'm  -- what I'm  re fe rring  to  today is  the  
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s ta tu te  of repose . 

THE COURT:  Okay. 

MR. GIFFORD:  Right.  So  the  m inu te  tha t April 25 becam e  

effective , the  ten-year -- po ten tia l ten-year s ta tu te  of repose  period  went 

down to  s ix years  im m edia te ly.  Now, there  was  no  action  by the  -- by 

the  Associa tion  before  the  enactm ent of AB 125.  

So  when  they se rved  the ir Chapte r 40 notice , du ring  the  8 -- 

during  the  grace  pe riod , tha t d id  no t to ll the  s ta tu te  or repose .  It couldn ' t 

have , because  the  s ta tu te  of repose  had  a lready expired .  Tha t period  

was  a lready way be fore  tha t.  So  by se rving  tha t no tice , they can ' t to ll a  

s ta tu te  tha t doesn’t exis t.  And tha t was  rea lly the  po in t we  were  trying  to  

convey.   

So  you  have  -- you  have  a  s ta tu te  of repose  tha t because  o f 

the  -- because  of the  shortened  s ta tu te  of repose , it would  have  expired  

in  2014, as  of February 23, 2015 when  AB 125 is  enacted .   

THE COURT:  Well, tha t's  if the  s ix-year s ta tu te  o f repose  -- 

well, I don ' t know tha t I agree  with  tha t part on  it, bu t I th ink the  fact o f 

the  m atte r is  -- see  if there  was  a  s ta tu te  -- if the  s ta tu te  of repose  tha t 

was  s ix years  on ly before  -- like , now I'm  ta lking  about, fo r exam ple , if 

they had  a  pa ten t defect, and  they d idn ' t act on  it with in  the  s ix years , 

well, then  it would  have  expired  two years  before  AB 125 cam e in to  

exis tence , bu t we 're  no t ge tting  -- I'm  ge tting  the  sense  tha t you 're  no t 

contes ting  tha t a t a ll.  You 're  jus t assum ing , hey, it is  th is  ten-yea r for 

purposes  of th is  m o tion . 

MR. GIFFORD:  Correct.  Yeah , no , we 're  no t -- we 're  no t 
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a rguing  it' s  6, 10, 8 years .  What I'm  saying  is  tha t it doesn ' t rea lly 

m atte r.  Because  the  m inute  tha t AB 125 becam e effective , and  no  action  

was  taken  by the  Associa tion , it a ll o f a  sudden  becam e s ix years . 

THE COURT:  And then  they have  a  sa fe  harbor to  file  the ir 

lawsuit, o r to  -- 

MR. GIFFORD:  To  file  a  lawsuit. 

THE COURT:  -- ins titu te  -- 

MR. GIFFORD:  Right.  To  com m ence  the ir action .  Right.  

And tha t' s  the  po in t tha t we ' re  trying  to  convey.  They d id  no t com m ence  

the ir action  in  tha t period  of tim e .  They should  have .  And  they're  

a rguing  tha t they ge t to lling  in  th is  case  because  they served  the ir 

Chapter 40 no tice  with in  the  sa fe  harbor.  And the  po in t is , Your Honor, 

tha t se rving  it in  tha t period  a lone , by itse lf, does  no t to ll the  s ta tu te  of 

repose .   

If you  se rve  it during  the  s ta tu te  of repose , yeah , you  ge t 

tha t.  In  a ll the  cases  before  us , we  have  the  Fos te r Ruling , your ana lys is  

was  cons is ten t with  tha t.  In  Burn  (phonetic) J udge  Scotti -- I know th is  is  

no t, you  know, b ind ing , bu t J udge  Scotti sa id  the  sam e th ing .  In  Lopez, 

it' s  cons is ten t w ith  the  Lopez ru ling .  It' s  cons is ten t with  Dykem a  

(phonetic).  As  long  as  you  se rve  your Chapter 40 no tice  during  the  

repose  period , you  ge t the  to lling .   

And I'm  not a rguing  they couldn’t.  If they had  served  the ir 

Chapter 40 no tice , the  day before  AB 125 was  enacted , as sum ing  there  

was  a  ten  year s ta tu te  of repose  period , then , yeah , they would  have  

gotten  the  to lling .  They would  have  gotten  it, bu t they d idn ' t.  They 
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m issed  it, And they had  to  file  the ir lawsuit with in  tha t one  year. 

THE COURT:  Okay.  I unders tand  your pos ition . 

MR. GIFFORD:  Okay.  Now, Your Honor, even  if you  agree  

tha t there  was  to lling  tha t was  a llowed in  th is  ca se , even  if you  agree  

tha t tha t was  your pos ition , it doesn ' t rea lly m atte r -- 

THE COURT:  So  I'm  going  to  have  to  go  back and  read  what 

I d id  befo re .  

MR. GIFFORD:  Right. 

THE COURT:  Because  I d id  an  awful lo t o f research  a t the  

tim e .  

MR. GIFFORD:  Right.  Right.  And you  d id , and  your ana lys is  

in  the  Fos te r case , in  your orig ina l ru ling  was  tha t, look, you  can ' t to ll 

som eth ing  tha t had  a lready expired .  And tha t was  exactly what J udge  

Scotti sa id .   It was  the  sam e  exact -- it was  the  sam e exact s ta tem ent.  

And I agree  with  tha t ana lys is .  It' s  cons is ten t.  And ag ree ing  with  tha t 

ana lys is  today wouldn’t be  incons is ten t with  any of those  o ther ru lings . 

Now, even  if they ge t the  to lling , even  if you  g ive  them  the  

benefit o f the  doubt, the  fact is , they s till m issed  the ir deadline  for the  

to lling  pe riod .  So  the  firs t th ing  is  im portan t, we  have  to  rea lize , okay, 

well, le t' s  assum e they ge t the  to lling .  Le t's  as sum e they got it.  What 

would  be  the  applicab le  to lling  pe riod?  Well, under 40.695, the  new 

s ta tu te , it says  tha t it' s  the  earlie r o f 30 days  a fte r m edia tion , o r one  year.  

So  it' s  a  m axim um  of one  year.   

Well, February 24, 2016 is  when  they se rved  the ir Chapter 40 

notice .  One  year would  be  a  yea r from  tha t.  Bu t the  -- the  m edia tion  in  

0014
AA3954



 

- 15 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

th is  case  was  actua lly Septem ber 28, 2016.  So  30 days  a fte r tha t, 

October 28, 2016.  Tha t was  the  earlie r o f the  two  days .  So  tha t wou ld  be  

the  applicab le  s ta tu te  of repose  -- excuse  m e, tha t would  be  the  

applicab le  to lling  period , if they had  gotten  it.   

Now, during  tha t tim e , Septem ber 28th  to  October 28th , they 

d idn ' t b ring  the ir lawsuit.  They m issed  it no t, on ly by -- and  they say in  

the ir b rie fs , oh , we 've  on ly m issed  it by five  days , no , they m issed  the  

one  yea r ru le .  The  one  yea r m ark by five  days .  They m issed  what would  

have  been  the  to lling  provis ion  by four m onths .  

And in  Skye ,   you  used  the  sam e se t o f facts .  You sa id , look 

even  if I ge t them  the  benefit o f the  to lling , you  m issed  it by two weeks , 

sorry, you 're  ou t o f luck.  Well, tha t's  exactly the  s itua tion  here , except in  

th is  case , the ir conduct is  m ore  egreg ious .  They m issed  it by four 

m onths .  So  a ll we 're  asking  you  to  do  is  look a t your Skye  ru ling  and  -- 

and  agree  with  tha t ru ling .  It' s  exactly on  poin t with  what we 're  here  to  

say today.   

And I want to  address  a  couple  of the  a rgum ents  on  

response  tha t the  Associa tion  has  m ade .  They m ade  -- I' ll g ive  them  

cred it, it' s  crea tive , I th ink, bu t I th ink it' s  as  little  b it fa r-fe tched .  It' s  th is  

re la tion  back doctrine , as  applied  to  com pulsory countercla im s .  I m ean  

firs t, if you  were  to  agree  with  tha t p rem ise , ag ree  with  tha t a rgum ent a s  

a  whole , you  would  have  to  agree  with  two prem ises .  You 'd  have  to  

agree  with  two  argum ents .   

One  tha t the ir a ffirm ative  cla im s  for cons truction  defect were  

one , com pulsory -- com pulso ry aga ins t our dec re lie f action ; and , two, 
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tha t because  they a re  com pulsory, they re la te  back to  the  da te  of ou r, 

filing  of our com pla in t.  Well, firs t o f a ll, the  Associa tion 's  a ffirm ative  

cons truction  defect cla im s  a re  no t com pulsory aga ins t our cla im s .  There  

is  a  Nevada  case  specifica lly on  poin t tha t says  tha t -- it was  the  Boca  

Park case , and  it says  tha t look, counte rcla im s  to  decla ra to ry re lie f 

actions , by na ture  they're  no t com pulsory.  It' s  by the  na tu re  of dec re lie f 

actions .  It doesn ' t p reclude  you  from  bring ing  la te r actions .  It' s  no t -- 

countercla im s  a re  no t cla im  precluded  from  tha t po in t.  So  there 's  -- no t 

on ly tha t, there 's  a  d irect Nevada  Suprem e Court case  on  the  is sue . 

And, num ber two, it doesn ' t -- the  factua l bases  behind  both , 

our com pla in t -- the  bu ilder' s  com pla in t and  the  Associa tion 's  a ffirm ative  

com pla in ts , it doesn ' t m ee t the  log ica l re la tionsh ip  te s t tha t was  

es tab lished  by the  Nin th  Circu it.  In  tha t tes t, it s ays , it' s  -- tha t tes t is  

sa tis fied  where  the  subs tan tia l overlap  be tween  the  facts  to  the  cla im  -- 

when  the re  is  subs tan tia l overlap  be tween  the  facts  to  the  cla im  and  

countercla im .   

Now in  the  Associa tion 's  b rie f, a ll they say is  tha t our cla im s  

a re  com pulsory because  they a rise  a t the  sam e  transaction  or occu rrence  

as  the  bu ilder' s  m otion  -- as  the  bu ilder' s  com pla in t.  Tha t's  a ll they say.  

They don ' t p rovide  any ana lys is  whatsoever.   

Well, if we  th ink about th is  from  a  tem pora l s tandpoin t, if you  

look a t the  facts  o f our m otion  -- o f our com pla in t, which  was  a  dec re lie f 

action , it sought the  -- it sought the  -- it a ttacks  one , su fficiency of the  

no tice , the  February 23, 2016 notice .  And it a lso  -- it a ttacked  -- it sought 

the  de te rm ina tion  o f the  curren t righ ts  and  obliga tions  of the  parties , 
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based  on  the  fact there  was  a  prior se ttlem ent agreem ent.  So  we  have  

these  factua l e lem ents  tha t would  be  p roved  a t tria l, tha t exis ts  in  th is  --  

tim e  period .  And then  you  have  the ir -- the  Associa tion 's  countercla im  

for cons tructive  defect action , those  facts , in  order to  p rove  those  facts , 

they're  go ing  to  have  to  re ly on  facts  tha t occurred  m ore  than  12 years  

ago .  Those  facts  were  whe ther the  bu ild ing  was  des igned  as  in tended; 

whether the  bu ild ing  was  cons tructed  a s  des igned .  Those  ques tions  a re  

a ll com ple te ly iso la ted  from  what is  happening  in  the  factua l focus  of our 

m otion .   

So  jus t by virtue  of tha t, they don ' t m ee t the  log ica l 

re la tionsh ip  te s t a t a ll.  Now, even  if you  would  agree  tha t the  -- fo r som e 

reason , if the  countercla im s  were  deem ed com pulsory, in  order to  buy 

tha t a rgum ent, you 'd  s till have  to  agree  tha t those  cla im s  re la te  back.   

Now Nevada  does  have  re la tion  back.  They have  a  re la tion  

back doctrine , bu t it applies  to  one 's  one  p lead ings .  If I we re  to  file  a  

com pla in t, and  I filed  an  am ended  com pla in t, tha t am ended  com pla in t's  

da te  of filing  would  be  deem ed re la ted  back to  the  orig ina l com pla in t.  It 

doesn ' t cross  party lines .  It doesn ' t -- 

THE COURT:  Wow, I never though t about tha t.  Cross  party 

lines .  Okay.  Go ahead .   

MR. GIFFORD:  Right.  So  it doesn ' t.  And not on ly tha t, like  

jus t from  a  log is tica l s tandpo in t, it doesn ' t rea lly m ake  sense , and  there 's  

no  law tha t rea lly supports  it, bu t a t the  sam e tim e , there ' s  a  law tha t 

specifica lly does  no t support it, and  it' s  the  -- sorry, the  Nevada  S ta te  

Bank v. J am ison   ca se .  Tha t case  is  d irectly on  poin t.   It  a ctua lly 
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couldn ' t even  be  cleare r.   

So  it says , ins titu ting  an  action  before  the  expira tion  of a  

s ta tu te  of lim ita tions , which  would  be  the  bu ilder's  com pla in t, does  no t 

to ll the  running  of tha t s ta tu te  aga ins t com pulso ry counte rcla im s  filed  by 

the  Defendant a fte r the  s ta tu te  has  expired .  So  righ t there  you  have  a  

very clear ho ld ing  from  the  Nevada  Suprem e Court.  Tha t case  has  no t 

been  overturned .  There  is  no th ing  in  tha t case  tha t lim its  the  

applicab ility of tha t law to  the  facts  o f tha t case , a t a ll.  It' s  good  law .  

And it' s  d irectly on  poin t. 

So , aga in , even  if you  agree  tha t the  cla im s  a re  com pulsory, 

you  s till have  to  agree  tha t they re la te  back, bu t tha t would  be  

contrad ictory to  what the  Nevada  Suprem e Court clearly s ta ted  in  a  very 

clear ca se .  And aga in , jus t to  go  back to  Skye  for a  m om ent, Your Honor 

d idn ' t ru le  tha t those  cla im s  -- it was  the  sam e se t o f facts , whereas  the  

bu ilders  in  tha t case , they filed  a  com pla in t a  couple  of days  a fte r the  

m edia tion .   There  was  an  answer and  countercla im  fo r cons truction  

defects  by the   HOA, they filed  tha t cla im  two weeks  a fte r tha t dead line .  

There  was  no  ru ling  tha t those  a re  com pulsory counte rcla im s , and  they 

re la te  back to  the  filing .  They were  ou t luck.  So  it' s  -- you  know, ru ling  

in  tha t way would  be  cons is ten t with  what you  ru led  in  Skye . 

THE COURT:     Did  I even  addres s  tha t in  the  Skye  case?  I 

pu lled  it up . 

MR. GIFFORD:  Right.  And I don ' t even  if it was  addressed .  

But it wasn ' t in  your order, specifica lly. 

THE COURT:  Okay.  
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MR. GIFFORD:  So  it wouldn’t -- wha t m y poin t is , tha t's  no t 

tha t it would  be  cons is ten t, it' s  jus t tha t it wouldn ' t be  incons is ten t.  Does  

tha t m ake  sense? 

THE COURT:  Right.   

MR. GIFFORD:  Okay.   Now based  on  the  foregoing , Your 

Honor, I th ink it' s  m ore  than  appropria te  to  gran t sum m ary judgm en t in  

our favor.  The  facts  a re  clear, the  law is  clear.  There ' s  no  poss ib ility tha t 

the  Associa tion  can  succeed  on  the ir to lling  a rgum ent.  Even  if they 

could , even  if they got the  to lling , they s till m issed  the ir filing  da te .   

They s till m issed  the  tim e  in  which  they could  have  filed  the ir lawsuit by 

virtue  of tha t to lling  period .  They m issed  it by four m onths .   

In  addition  to  tha t, the  law clearly s ta te s  tha t cons truction  

defect cla im s  a re  no t com pulsory, and  they do  not re la te  back to  

bu ilder's  com pla in t.  The  only o the r way Associa tion  can  succeed  today, 

is  by success fu lly a rguing  with  a  good  cause  a rgum en t, under 

NRS40.6952.  That' s  the  on ly way they can  succeed .  And the  problem  

with  tha t is  th ree-fo ld .  Num ber one , they haven ' t -- the  Associa tion  

hasn ' t p rovided  any re levant case law o r ana lys is  in  support.  

MR. GAYAN:  Your Honor, ju s t -- I ha te  to  in te rrup t, bu t he ' s  

a rguing  our counterm otion .  I jus t want to  m ake  sure  I ge t the  las t word  

on  our counterm otion , s ince  he 's  teed  up . 

MR. GIFFORD:  You  know what, I apologize .  

MR. GAYAN:  Okay. 

MR. GIFFORD:  I apologize . I'm  actua lly go ing  to  -- I had  two 

m ore  lines , and  I'm  going  to  le t them  argue  the ir counterm otion . 
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MR. GAYAN:  Tha t' s  fine .  

MR. GIFFORD:  And  then  I' ll respond to  tha t. 

THE COURT:  Okay. 

MR. GIFFORD:  I jus t was  kind  of se tting  the  s tage  for tha t.  

THE COURT:  Go ahead . 

MR. GIFFORD:  Num ber two , the  good  cause  factors  

addressed  in  the  Associa tion 's  rep ly brie f dea l with  a  com ple te ly 

separa te  is sue  of whether it is  app ropria te  to  se rve  som eone  with  a  

com pla in t tha t's  a lready been  filed .  Tha t's  unde r NRCP4I.  Com ple te ly 

inapplicab le ; and , th ree , the  Associa tion  has  no t shown  good cause , as  

they say by d iligen tly prosecuting  th is  case .  And with  tha t, Your Honor, 

I' ll le t tha t res t fo r now.  Thank you .  

THE COURT:  Okay.  

MR. GAYAN:  Good  m orning , Your Honor.  

THE COURT:  Good m orning .  

MR. GAYAN:  So  I want to  take  a  s tep  back.  Th is  is  a  2016 

case  -- Septem ber o f 2016.  We a re  approaching  three  years  in to  the  

case .  This  is  the  bu ilder's  fifth  d ispos itive  m otion  filed  aga ins t our clien t 

over the  course  of the  th ree  years .  The  firs t one , they asked  Your Honor 

to  com pe l us  to  am end our no tice .  We  spent s ix m onths  do ing  tha t.  

Am ended  the  no tice .  Your Honor has  au thored  two extens ive , written  

decis ions  in  th is  case  on  builder's  p rior d ispos itive  m otions .  And now 

we 're  s tanding  here  today, and  they're  saying  we  were  tim e  barred  from  

the  ou tse t.  

If tha t tru ly was  the  case , and  they be lieved  tha t to  be  the  
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case , why was  th is  no t the  very firs t m otion  filed?  Why m ake  us  -- why 

m ake  the  Associa tion  jum p through  hoops?  Why m ake  the  Court was te  

its  tim e?  I don ' t know.  We 've  probably been  over here  -- and  these  

hearings  a re  a lways  qu ite  long , and  I apprecia te  the  Court' s  pa tience , bu t 

p robably 15 to  20 hours  be tween  a ll o f the  hearings  we 've  had  ove r the  

years  of th is  case , and  tha t doesn ' t even  count the  Court's  p repara tion  

tim e .   

Then  m y clien t, having  to  go  am end the  Chapter 40 notice , 

com e back, litiga te  a ll o f these  o ther is sues , when  the  bu ilders  now say 

we  were  tim e  barred  from  the  day th is  case  s ta rted .  I th ink tha t's  p re tty 

te lling  about what the  bu ilders  actua lly be lieve  about th is  m otion .  I don ' t 

know why they would 've  was ted  a ll the  tim e , the ir tim e .  They don ' t work 

for free .  This  isn ' t a  p ro  bono  case .   

Everybody is  pu tting  a  lo t o f tim e  and  e ffort in to  the  case , 

and  so  to  bring  a  m otion  like  th is  th ree  years  in to  the  case , p ractica lly, 

we  have  a  specia l m as te r appoin ted , a  CMO en te red , parties  tha t a re  -- 

we  have  a  depos ito ry open , the  bu ilders  have  been  dem anding  

docum ents  and  recent specia l m as te r hearings , Mr. Lynch  has  been  

chas ing  down docum ents  with  the  HOA's  prior counse l, we 've  been  

producing  docum ents , we 've  been  doing  inspections .   

It' s  p re tty rid icu lous  to  com e in  -- frankly, in  m y opin ion , to  

com e in  here  m ere ly th ree  years  in to  the  case  a fte r a ll o f th is  work has  

been  done  by the  parties  and  by the  Court, and  to  say we  were  tim e  

barred  a t the  very beginning , and  we  shouldn ' t even  be  he re , and  it' s  a ll 

been  a  b ig  was te  of tim e .  So  I th ink tha t's  p re tty rid icu lous  and  a  
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window in to  what the  bu ilders  actua lly be lieve  about th is  m otion .  

As  fa r a s  the  p rocedura l p rob lem s tha t they have , it' s  in  our 

papers , and  I th ink it' s  p re tty clea r, the  bu ilders  d id  no t m eet the  Ru le  

56(c) requirem ents  when  we  filed  th is  m otion , and  those  a re  im portan t 

requirem ents , and  it' s  s tra igh t from  the  ru le , and  I'm  looking  a t the  o ld  

ru le .  I know it' s  changed , bu t th is  m otion  was  filed  with  the  o ld  ru le , and  

I don ' t know tha t it' s  changed  subs tan tive ly a  whole  lo t, bu t, you  know, 

they m oved a ll the  subparts  a round.  So  I don ' t know if it' s  s till 56(c).  I 

d idn ' t check tha t.  

But in  any event, 56(c), they actua lly have  to  presen t with  

adm iss ib le  evidence  -- adm iss ib le  evidence  -- and  tha t's  im portan t, and  

I' ll ge t to  tha t in  a  m inute  -- and  dem ons tra te  to  the  Court tha t there  a re  

no  genuine  is sues  o f m ateria l fact re la ted  to  a  particu la r is sue .  And so  

they're  com ing  in  here  on  a  s ta tu te  of repose .  Well, le t' s  go  look a t what 

tha t m otion  -- o r what tha t re lie f require s .  And we 're  looking  a t AB 125, 

so  section  6(a), wha tever.  I can ' t rem em ber, 21(a)(6), o r som eth ing , I 

th ink it is .  And we have  to  look a t subs tan tia l com ple tion , and  we have  

to  m ake  an  accrua l.   

So  tha t's  what we  put in  our oppos ition .  And the  bu ilder's  

response  to  the ir shortfa lls  on  the ir own burden  a re  way o ff base .  My 

clien t has  no  obliga tion  to  com e in  and  supply facts  to  re fu te  som eth ing  

tha t they never even  proved  in  the  firs t p lace , tha t the  ru le  itse lf and  a ll 

o f the  cases  in te rpre ting  it s ay the  m oving  party's  in itia l bu rden  is  to  

supply a ll o f the  necessary undisputed  facts , and  only when tha t 

happens  does  the  burden  sh ift to  m y clien t, the  non-m oving  party, to  
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respond with  adm iss ib le  evidence  to  show tha t there  is  a  genuine  is sue  

of m ateria l fact.  

So  for the  bu ilders  to  a rgue  here  today and  in  the ir papers  

and  say tha t we  had  som e obliga tion  to  pu t forth  the  evidence  of when  

notice  of com ple tion  was  done  or the  accrua l da te  and  a ll o f those  

th ings , tha t jus t com ple te ly m isses  the  m ark.  

THE COURT:  I do  have  one  th ing  I d id  th ink about, Mr. 

Gayan , on  th is  one , though, is  they've  go t two of the  da tes  for these  

bu ild ings .  They've  go t the  firs t one  and  the  las t one .  The  fina l bu ild ing  

inspection  da te  and  the  certifica te  of occupancy.  The  one  tha t they' re  

lacking  is  no tice  of com ple tion , and  they're  jus t -- they're  te lling  m e they 

can ' t find  it, bu t one  th ing  tha t s trikes  m e is  tha t, you  know, the  

ins tructors , whenever they a re  in  the  ju ry box, you  don ' t le ave  the  h igh  

juror every day com m on sense , and  it doesn ' t m ake  sense  to  m e tha t a  

no tice  of com ple tion  would  be  years  a fte r -- wou ld  com e la te r, you  know, 

years  la te r poss ib ly, a fte r the  C of O.  It seem s to  m e tha t it would 've  

com e down about the  sam e  tim e , and  typ ica lly in  m y expe rience , it is  

even  a  few days  be fore  the  C of O is  is sued .   

So  I m ean , can ' t I ju s t look a t it, say, you  know, isn ' t th is  

ge tting  in to  the  -- oh  gosh , I'm  los ing  what they -- in  fact, I'm  going  to  go  

back to  m y m otion  on  tha t, the  s tandard  of review, where  --  

MR. GAYAN:  I unders tand  what the  Court is  saying .  

THE COURT:  Tha t it' s  -- yeah , it' s , bas ica lly -- a re  we  in to  the  

gossam er th reads  o f whim sy, specula tion  and  conjectu re  now as  to  

where  the  no tice  of com ple tion  would  be .  I m ean , I can ' t specula te  tha t it 
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would 've  been  years  la te r when  people  a re  in  the  bu ild ing .  

MR. GAYAN:  Well, I'm  happy to  addres s  it.  

THE COURT:  Sure .  

MR. GAYAN:  The  gossam er th reads  of whim sy and  

conjecture , those  a re  the  ones  the  burden  has  sh ifted .  The  burden  has  

no t sh ifted  -- the re ' s  th ree  da tes  tha t m us t be  provided , and  it' s  the  --  

THE COURT:  Yeah .  

MR. GAYAN:  -- la te s t o f those  th ree .  I'm  not asking  the  

Court to  specula te  about anyth ing .  And  I unders tand  the  Court's  u rge  

and  what we  te ll the  ju ry to  bring  the ir com m on sense , bu t frankly, we 're  

here  a t a  Rule  56 hearing .  The  jury is  a  fact finde r, so  two com ple te ly 

separa te  ro le s  --  

THE COURT:  Okay.  

MR. GAYAN:  -- I th ink.  

THE COURT:  I unders tand .  

MR. GAYAN:  And once  we  ge t to  a  ju ry, everybody has  had  

a  fu ll opportun ity to  do  d iscovery, and  if the  evidence  isn ' t there , they 

can  infe r whatever they wan t to  in fe r.  The  Court should  no t be  in fe rring  

th ings , and  actua lly, everyth ing  is  supposed  to  be  taken  in  the  ligh t m os t 

favorab le  to  m y clien t, and  I'm  not s aying  -- I'm  not asking  the  Court to  

assum e it was  two, th ree , five  years  la te r.  I'm  not sure , you  know -- 

tha t's  no t the  Court' s  ro le  here  today, bu t a t the  sam e tim e , the  Court 

shouldn ' t be  specula ting  tha t it was  a round the  sam e tim e  as  the  

certifica te  of occupancy, even  though tha t's  what norm ally done .   

And on  the  te rm  to  what bu ilders  have  sa id  -- so  they' re  no t 
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on  the  no tice  of com ple tion  da te .  In  the ir rep ly, which  is  too  la te  -- too  

la te  to  bring  up  new evidence  on  a  m otion  for sum m ary judgm ent.  Rob, 

m y clien t, a re  go ing  to  have  an  opportun ity to  re spond to  the  new 

evidence .  And I jus t want to  po in t ou t rea lly qu ick, Your Honor, it was  a  

17 page  m otion  with  like  50 or 60 pages  of exhib its .  The  rep ly was  30 

pages  with  110 pages  of exhib its .  On a  m otion  fo r sum m ary judgm ent, 

th ink about tha t for a  m inute .  All o f the  new argum ent and  evidence  tha t 

they're  trying  to  pu t in .  

Now, on  th is  no tice  of com ple tion  is sue , a ll sorts  o f new 

docum ents , and  a  bu ilder's  a ffidavit from  counse l.  Tha t is  no t 

adm iss ib le  evidence .  Further, Ru le  56 requires  any a ffidavits  subm itted  

in  support o f th is  m otion  for sum m ary judgm ent to  be  based  on  persona l 

knowledge .  Take  a  look a t the  bu ilder's  a ffidavit.  It says , som eone  in  m y 

office  d id  th is .  Well, tha t's  no t persona l knowledge .  Tha t's , okay, I to ld  

som eone  e lse  to  do  som eth ing  and  they looked  online , and  they 

searched  reco rds , and  they m ade  som e  phone  ca lls .  Tha t's  no t persona l 

knowledge .  Tha t wouldn ' t com e in  a t tria l.  It' s  no t adm iss ib le .  

So  we 've  go t m ajor ob jection  to  the  bu ilder's  a ffidavit, and  

the  new inform ation  and  evidence  be ing  supplied  on  rep ly, when  it 

should  have  been , and  was  required  to  be  by ru le  in  the  m otion , to  even  

sh ift the  burden  to  m y clien t in  the  firs t p lace .  So  tha t's  a  m ajor 

procedura l e rror tha t I th ink it p recludes  sum m ary judgm ent ou trigh t.   

Now I unders tand  they could  fix it, and  we could  com e  back 

here .  I ge t tha t.  So  a t leas t m y clien t has  an  opportun ity to  respond, 

m aybe  leave  for a  sur-rep ly and  continue  the  hearing , if the  Court is  

0025
AA3965



 

- 26 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

open  to  tha t ra ther than  m aking  them  refile  the  whole  m otion .  We would  

be  open  to  som eth ing  like  tha t because  we  don ' t want to  was te  

everybody's  tim e , o f course , bu t I th ink it is  a  p re tty s ign ifican t is sue  

from  a  procedura l s tandpoin t, and  them  asking  to  th row our whole  case  

ou t when  the  bu rden  was  never actua lly sh ifted  due  to  the  lack of 

sufficien t evidence .  

As  fa r a s  the  accrua l goes , I unders tand  h is  pos ition  tha t it' s  

be tte r fo r us  to  assum e tha t -- be tte r for the  Associa tion  and  for the  Court 

to  assum e tha t accrua l happened  before  AB 125's  enactm ent.  I ge t tha t.  

Tha t was  m ore  of a  ticky-tack poin ted  out th ing  tha t it ju s t wasn ' t in  the ir 

m otion  e ither.  Both  of the  th ings  tha t were  required  to  de te rm ine  what 

the  s ta tu te  proposes  and  whether the  HOA tim ely brough t its  cla im s , 

they d idn ' t have  sufficien t evidence  for e ither, so  it was  jus t a  deficien t 

m otion  from  the  ou tse t, and  tha t was  rea lly the  po in t be ing  m ade  there .   

We obvious ly be lieve  and  acknowledge  tha t the  cla im  

accrued  for s ta tu te  of lim ita tions  pu rposes , which  is  what is  the  accrued  

in  the  grace  period , part o f AB 125.  Tha t's  what it' s  re fe rring  to , and  

tha t's  in  the  Alsenz decis ion  where  they're  ta lking  about the  

cons titu tiona lity of re troactive  s ta tu tes  and  repose  and  lim ita tion .  

Specifica lly, repose  and  tha t you  need  a  grace  period , and  Alsenz 

fo llowed tha t o lder G&H [phonetic] case  where  they s truck down the  

re troactive  s ta tu te  repose  because  there  wasn ' t a  g race  pe riod .  Fas t 

forward  a  few sess ions  and  the  Legis la ture  lea rned  its  lesson  and  put the  

grace  period  in , and  then  in  Alsenz, the  grace  period  was  enforced .   

So  in  any event, jus t p rocedura lly, the  evidence  they needed  
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to  supply to  support th is  m otion  was  no t in  the  m otion .  My clien t had  no  

opportun ity to  respond to  a  properly, b rought Rule  56 m otion .  The  

burden  never sh ifted  to  m y clien t, and  we  had  no  obliga tion  to  he lp  ou t 

the  bu ilders  in  supp ly of in fo rm ation  when tha t burden  was  no t m et.  

I jus t want to  s ta te  it fo r the  record  s ince  it was  a lso  in  the  

rep ly.  It' s  on  page  4 of the  rep ly, the ir purported  tab le  of undisputed  

facts .  There 's  a ll so rts  o f lega l conclus ions  baked  in to  those .  We jus t 

ob ject to  anyth ing , well, saying  tha t a  certa in  da te  was  the  da te  of 

subs tan tia l com ple tion .  Tha t's  fo r the  Court to  decide  based  on  the  

evidence , and  the  evidence  wasn ' t actua lly provided  until the  rep ly.  And 

then  a lso , when  the  HOA com m enced  the  action , so  we  jus t want to  

lodge  som e objections  there  for the  record  s ince  th is  is  in  response  to  

the ir m otion .  

Your Honor, I'm  happy to  take  a  b reak and  ask if you  have  

any ques tions  before  I ge t to  the  subs tan tive  is sues .  

THE COURT:  Did  you  guys  want to  take  a  break?  

MR. GAYAN:  No.  

THE COURT:  Oh.  

MR. GAYAN:  I'm  jus t taking  a  pause .  

THE COURT:  Oh, okay.  

MR. GAYAN:  In  case  you  have  any ques tions .  

THE COURT:  Nope .  

MR. GAYAN:  I do  want to  addres s  your conditiona l coun ter 

m otion  com m ent.  You 've  never had  one .  It on ly m atte rs  if the  Court 

buys  in to  the ir m otion  in  the  firs t p lace , so  tha t's  why it' s  conditiona l.  
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We don ' t need  re lie f under subpart two  of the  towing  s ta tu te  un less  you  

th ink we ' re  a lready tim e barred .  So  anyways , tha t's  why it' s  conditiona l.   

As  fa r a s  the  subs tance  of the  bu ilder's  m otion , if we  could  

ge t to  tha t, they're  essen tia lly -- what I unders tand  from  the  papers  and  

what I th ink I heard  here  today is  tha t AB 125 im m edia te ly -- upon  its  

enactm ent, im m edia te ly shortened  a ll s ta tu tes  of repose  to  s ix years , 

and  the  HOA does  no t g ive  a  benefit o f the  grace  period .  Tha t's  jus t no t 

what -- no t -- we  don ' t ge t the  fu ll bene fit o f the  grace  period .  AB 125 

defin ite ly does  no t s tand  for tha t p ropos ition , and  I th ink it' s  in  the  

papers , bu t I ju s t p rin ted  a  copy as  it' s  eas ie r.  You know, th is  is  section  

21(6)(a ).  

Now, sub  5 of Section  21 here ,  in  8125 is  the  section  tha t 

applies  the  new s ix year s ta tu te  of repose , re troactive ly.  Okay?  So  sub  5 

is  the  re troactive  pa rt o f the  law.  Sub  6 says  the  provis ions  of subsection  

5, which  a re  the  re troactive  portions , do  no t lim it an  action ; A, tha t 

accrued  before  the  e ffective  da te  of th is  act, and  was  com m enced  with in  

one  yea r a fte r the  e ffective  da te  of th is  ad .  And then  the  o ther 

subsection  re la tes  to  contracts .  So  I'm  not sure  tha t one  applies , bu t 

we 're  ta lking  about accrua l and  com m encem ent with in  a  year.   

So  the  way the  grace  period  actua lly reads , the  re tro  activity, 

and  the  new s ta tu te  of repose  s ix years , does  no t apply if the  action  is  

com m enced  with in  one  yea r, so  the  bu ilder's  a rgum ent tha t it 

im m edia te ly applied , no .  AB 125 specifica lly says  it does  no t apply if the  

associa tion  com plied  with  the  requirem ents  for the  grace  period , which  

was  to  com m ence  the  action  with in  a  year, and  we  d id , and  I' ll ge t to  tha t 
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in  m ore  de ta il here  in  a  m inu te , bu t what the  bu ilders  a re  trying  to  do  is  

com ple te ly uncons titu tiona l under All Sense , it' s  cited  on  page  9 of our 

oppos ition .   

We d idn ' t d iscuss  the  cons titu tiona lity a rgum en t fu lly, bu t we  

d id  say it is  a  cons titu tiona l p roblem  what they a re  asking  the  Court to  

do , and  I'm  jus t go ing  to  read  a  short b lurb  from  Alsenz.  This  is  page  

1123 of the  decis ion .  This  is  the  conclus ion .  Therefore , the  leg is la ture  

m us t a llow a  grace  period  fo r a  cla im ant to  file  an  exis ting  cause  of 

action .  Without such  a  grace  period , SP105 is  uncons titu tiona l."   

So  tha t's  essen tia lly what the  bu ilders  a re  asking  th is  Court 

to  do , to  ignore  the  fu ll one  year g race  period , and  they're  a rguing  tha t 

there  was  no  g race  period  le ft to  to ll a t the  tim e  we se rved  our Chap ter 

40 note .  Tha t is  jus t wrong.  As  a  m atte r o f law , Alsenz, ve ry clear and  

b inding .  We ge t the  fu ll opportun ity of a  grace  period  whenever a  

s ta tu te  to  repose  is  re troactive ly rep lied  and  shortened , which  is  what 

happened  here .   

I th ink I heard  the  Court say the  Chapte r 40 notice  to lls , so  I 

th ink -- and  if I'm  wrong, I'm  happy to  address  tha t in  m ore  de ta il.  I was  

hoping  to  skip  over tha t.  

THE COURT:  Well, in  fact, I' ll jus t kind  of read  from  m y 

Skyview, paragraph  11.  "While  the  s ta tu te  of repose 's  tim e  period  was  

shortened , NRS 40.600 to  40.695's  to lling  provis ions  were  no t 

re troactive ly changed .  Tha t is  s ta tu tes  of lim ita tion  or repose  applicab le  

to  a  accla im  based  upon a  cons tructiona l defect gove rned  by Chapter 40 

s till to ll  deficiency causes  o f action  from  the  tim e  NRS 40.645 notice  is  
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g iven  un til 30 days  a fte r m edia tion  is  concluded  or wa ived  in  writing ." 

MR. GAYAN:  I have  noth ing  e lse  to  say.  

THE COURT:  Okay.  

MR. GAYAN:  Tha t is  what the  law is .  I th ink tha t's  an  

accura te  s ta tem ent of the  law.  So  now, the  bu ilders  little  trick a round the  

to lling  provis ion  is , well, the  grace  period  wasn ' t codified .  It' s  no t 

actua lly in  the  NRS, and  so  it wasn ' t to ld  because  46951 on ly says  it to lls  

s ta tu tes  of lim ita tions  or repose .  Well, tha t's  jus t nonsense .   

I looked  up  the  defin ition  of s ta tu te  to  repose .  It' s  any law 

tha t lim its  the  tim e  in  which  a  party can  bring  an  action  aga ins t a  

Defendant from  the  tim e the  Defendant acted .  Any law.  It doesn ' t 

m atte r if it was  codified .  And le t' s  th ink about it p ractica lly.  Why would  

the  leg is la ture  codify the  one  yea r grace  period?  Why wou ld  it go  on  the  

books  forever when  it on ly applies  for one  year?   

If you  go  back and  you  look a t SB105 and  Alsenz, they d idn ' t 

codify if there  e ithe r, bu t -- so  tha t's  kind  of a  rid icu lous  form  over 

subs tance  a rgum en t ge tting  way in to  the  weeds  saying  tha t the  grace  

period  isn ' t technica lly a  s ta tu te , and  so  it can ' t be  to lled .  Tha t's  ju s t 

wrong.  Then  practica lly, those  grace  periods  a re  no t codified  because  

they're  -- they've  go t a  one  year fuse  on  them .  Why put them  in  the  

books  forever?   

Then  from  a  lega l s tandpoin t -- no t a  p ractica l, bu t lega l -- the  

grace  period  is  an  extens ion  of the  s ta tu te  of repose .  It specifica lly 

re la tes  to  the  s ta tu te  of repose .  It' s  required  for a  re troactive ly sho rtened  

s ta tu te  of repose .   
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It is  essen tia lly its  own m ini s ta tu te  of repose  fo r one  year 

because  it' s  required  under the  due  process  clause  of the  Nevada  

Cons titu tion .  So  it is  its  own little  s ta tu te  of repose .  So  to  say it' s  

incapable  of be ing  to lled  a t a ll because  it' s  no t a  s ta tu te , is  jus t long  and  

incorrect on  a  num ber of leve ls , and  frankly, uncons titu tiona l and  in  

vio la tion  of Alsenz  and  Nevada  law.   

And Your Honor, I'm  going  to  po in t ou t -- I don ' t know if you  

have  the  papers  in  fron t o f you , bu t the  bu ilder's  rep ly, Exhib it K, and  th is  

is  in te re s ting .  This  is  a  copy of the ir com pla in t.  I don ' t know if Your 

Honor has  tha t, bu t --  

THE COURT:  I do .  Right here .  

MR. GAYAN:  Okay.  So  I'm  looking  a t paragraph  30 on  page  

s ix, and  th is  is  the  section  where  the  bu ilders  a re  ta lking  about the  grace  

period .  Parag raph  29 is  ta lking  about the  grace  period  and  what it does , 

and  bas ica lly quote s  it righ t there , bu t paragraph  30 is  the  in te res ting  

part and  it' s  rea lly near the  end  of the  second line , bu t I' ll read  the  whole  

a llega tion .  This  is  the  bu ilder's  a llega tion .  Pla in tiffs  a re  in form ed and  

be lieve  in  the reon  a llege  tha t in  order to  be  ab le  to  re ly on  AB 125, §  

216(a)'s  one  year's  g race  period ."   

And then  th is  is  the  in te res ting  part.  The  Defendant was  

required  -- the  HOA was  required  to  provide  Chapter 40 notice  to  

Pla in tiffs  p rior to  the  e ffective  da te  of the  act, February 24th , 2015, and  to  

com m ence  any lawsuit with  regard  to  any unreso lved  cla im s  prior to  the  

expira tion  of AB 125's  one  year grace  period ."   

So  it' s  the  firs t part o f tha t.  The  a llega tion  is  tha t to  take  
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advantage  of the  grace  period , the  HOA had  to  se rve  its  Chapter 40 

notice  be fore  AB 125 becam e effective .  I don ' t s ee  tha t in  any of the ir 

papers  here  today.  So  I don ' t know how you m ov for sum m ary 

judgm ent for dec re lie f on  a  com ple te ly d iffe ren t theory than  what 

you 've  a lleged  in  your com pla in t.  They have  gone  away from  th is  for 

som e reason .   

I th ink it' s  an  incorrect s ta tem ent o f the  law.  I don ' t th ink 

there 's  anyth ing  tha t would  require  -- in  AB 125 tha t required  the  HOA to  

-- in  orde r to  take  advantage  of the  grace  period , we  have  to  have  served  

the  no tice  befo re  AB 125 was  even  inactive .  I m ean , now you 're  go ing  

back to  Alsenz.  The  parties  have  to  have  notice  of a  change  in  the  law 

before  they can  act.  So  to  say we  have  to  act and  pred ict what the  

leg is la tu re  is  go ing  to  do , tha t they m ight pass  AB 125, so  we  be tte r 

hurry up  and  ge t a  no tice  ou t, tha t' s  ju s t absurd .  So  I th ink tha t's  why 

they've  com ple te ly gone  away from  what they're  a lleg ing  in  the ir 

com pla in t in  pa ragraph  30.  Now they're  a rguing  som eth ing  com ple te ly 

d iffe ren t.  So  from  a  -- a lso  from  a  procedura l s tandpoin t, I'm  not su re  

they can  actua lly do  tha t, a llege  one  th ing  and  m ove  fo r sum m ary 

judgm ent on  another.  

So  Your Honor -- and  I apologize , th is  is  -- you  know, th is  is  a  

fa irly im portan t is sue  for m y clien t, th is  case  is  d ispos itive , so  I do  want 

to  m ake  a  b it o f a  record , bu t I th ink the  s ta tu tory ana lys is  and  issues , 

even  though it looks  com plica ted  with  a ll the  paper, it' s  re la tive ly s im ple .  

I m ean , the  firs t ques tion  -- I th ink it' s  rea lly th ree  ques tions , and  the  

answers  to  those  th ree  ques tions  a re  a ll yes , bu t does  the  grace  period  
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apply from  AB 125.  I th ink the  answer based  on  the  evidence  is  yes .   

Did  NRS 469571, sub  1, d id  it to ll when  the  HOA served  its  

Chapter 40 no tice?  Based  on  what Your Honor read  before  and  we 've  

a lready ta lked  abou t, tha t's  a  yes .  And the  las t th ing  is  d id  the  HOA bring  

its  cla im s  -- its  defect cla im s , before  the  to lling  period  expired , and  the  

answer to  tha t is  yes , as  we ll.  And I' ll ge t to  tha t one  in  m ore  de ta il.  I 

th ink we 've  a lready covered  the  firs t two, bu t rea lly, we 're  down to  the  

th ird  ques tion , which  is  a lso  a  yes , bu t it' s  m aybe  the  m os t com plica ted  

or the  m ost factua lly in tens ive  one  of the  ques tions  of the  bunch .  

So  Your Honor, it kind  of com es  down to  we 've  go t the  

no tice  filed , the  pre -m edia tion  process  is  go ing  on , inspection  is  

happening , correspondence  be ing  sen t back and  forth .  Tha t tim eline  is  

in  our papers .  The  parties  were  working  toge the r, as  they' re  supposed  

to , behaving , and  coopera ting  during  the  pre litiga tion  process .  Tha t was  

a ll happening , then  the  m edia tion  happened .   

I th ink tha t occu rred  on  Septem ber 26th , 2016, if I reca ll 

correctly, and  tha t m edia tion  d id  no t resu lt in  the  HOA's  cla im , and  it was  

two days  la te r, on  Septem ber 28th , is  when  the  bu ilders  sued  the  HOA.  

And in  do ing  th is , and  Mr. Gifford  here  today, and  he  pu t it in  the ir 

papers , and  he  to ld  you  repea ted ly, because  they rea lly need  you  to  

be lieve  th is , tha t the ir com pla in t is  on ly for dec re lie f.  We ll, I don ' t know 

if Your Honor s till has  Exhib it K open  --  

THE COURT:  I do .  

MR. GAYAN:  -- o r handy, bu t I'd  jus t like  to  po in t ou t how 

wrong tha t is .  There  a re  som e cla im s  for dec re lie f here .  The  firs t cla im  
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is  dec re lie f, the  second  cla im  is  sec re lie f.  The  th ird  cla im , fa ilu re  to  

com ply with  Chapte r 40.  Also , dec re lie f, seem ingly, and  tha t was  the ir 

firs t m otion  they tried  here , and  second.  The  fourth  cla im , suppres s ion  

of evidence  spolia tion , and  tha t is  -- and  the  Associa tion  actua lly b rought 

a  m otion  to  d ism iss  and  sa id  tha t's  no t an  independen t cla im , and  the  

Court den ied  the  m otion  because  there 's  som e Nevada  law out the re  tha t 

says  th is  could  be  cons trued  as  a  poorly p led  negligence  cla im .   

So  th is  isn ' t fo r dec re lie f.  This  is  for subs tan tive  re lie f o r 

spolia tion .  And  then  even  worse , fifth  cla im , breach  of contract.  And 

then  there 's  dec re lie f, du ty to  defend , and  duty to  iden tify, bu t if you  flip  

it over, page  18, in  the ir p rayer fo r re lie f, second  prayer for re lie f, fo r 

genera l and  specia l dam ages , in  excess  of $10,000.  They' re  filing  cla im s  

for dam ages  aga ins t our clien t, so  th is  is  no t a  dec re lie f com pla in t tha t 

was  filed  by the  bu ilders .  This  was  dec re lie f and  dam ages .   

And so  tha t's  p re tty im portan t, especia lly to  knock the  

a rgum en t ou t o f the  water tha t they're  en titled  to  som e kind  of an  

exception  under Boca  Park [phone tic], and  they cite  Boca  Park -- tha t 

Boca  Pa rk case .  It has  no th ing  to  do  with  the  HOA's  counte rcla im s .  It 

has  eve ryth ing  to  do  with  the  bu ilder's  cla im .  Boca  Park ju s t says  you  

can  file  a  com pla in t for dec re lie f, ge t som e certa in ty on  the  is sues  tha t 

you 're  s eeking  in  your dec re lie f com pla in t, and  bring  your com pla in t for 

dam ages  la te r.  You  can  sp lit the  two because  Boca  Park was  where  a  

party d id  tha t.   

I th ink it was  a  tenant o r a  landlord .  I th ink it was  a  tenant, 

sought dec re lie f firs t, one , then  went and  filed  the  com pla in t for 
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dam ages , ju ry tria l in  fron t o f J udge  Gonza les , won a t the  ju ry tria l, then  

appea led , and  the  Suprem e Court sa id , tha t's  fine .  Tha t's  what dec re lie f 

com pla in ts  a re  for, so  you  can  ge t som e certa in ty be fore  you  go  in to  

som e b ig  b lown  up , you  know, litiga tion  tha t las ts  th ree  to  five  years  or 

whatever and  spend  a  lo t o f m oney.  Parties  can  ge t ce rta in ty. 

So  you  can  sp lit those  up , bu t -- le t m e  find  Boca  Park.  I 

apologize .  I don ' t rem em ber where  I pu t it.  The re 's  a  good  quote  from  

Boca  Pa rk, and  I hope  Mr. William s  can  hear m e.  I'm  trying  to  speak up  

in to  the  m icrophone .  

Okay.  So  Boca  Park -- th is  is  righ t in  the  in troduction  --  

THE COURT:  Well, counse l, I've  go t a  ques tion  for you .  

MR. GAYAN:  Yeah .  

THE COURT:  In  the  fifth  cla im  for re lie f, they -- I m ean , 

they've  go t a  dec action  on  ju s t about everyth ing  e lse , bu t they've  go t a  

b reach  o f contract action  on  the  se ttlem ent agreem ent.  So  I haven ' t 

asked  the  Pla in tiff ye t, bu t I jus t as sum ed tha t these  genera l and  specia l 

dam ages  in  excess  of 10,000, dea lt with  tha t.  I m ean , I haven ' t seen  --  

MR. GAYAN:  If --  

THE COURT:  -- a  se ttlem ent agreem ent, if there 's  a  

liqu ida ted  dam age  clause .  I m ean , I don ' t know what's  the re , so  --  

MR. GAYAN:  The  whole  -- those  cla im s , b reach  of contract 

and  spolia tion , it a ll re la tes  to  our Chap ter 40 notice  and  the  cons truction  

defect a llega tions .  They're  cla im ing  tha t the  as socia tion  b reached  the  

prior se ttlem ent agreem ent by as serting  cla im s  in  a  Chapter 40 no tice , 

and  they're  cla im ing  they were  dam aged  by it and  tha t the re  was  som e 
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du ty to  indem nify and  defend  in  tha t se ttlem ent agreem ent, and  so  the  

HOA owes  them  a ll o f the ir Defense  cos ts  and  has  to  indem nify them  for 

any of the  HOA's  dam ages .   

Tha t's  what they're  a rguing , so  in  the ir m ind , under the ir -- 

the  way they've  a lleged  it he re , they're  no t jus t s eeking  dec re lie f on  the  

du ty to  defend  and  duty to  indem nify tha t they say exis ts  for these  

cla im s , they're  actua lly seeking  those  dam ages  in  th is  case .  They're  no t 

jus t asking  the  Court to  ru le  on  a  s e ttlem ent agreem ent and  what it 

m eans .  They want the ir m oney.  So  as  fa r as  they're  conce rned , the  b ill 

fo r m y clien t is  running  as  we  speak righ t now, and  the ir dam ages  a re  

jus t go ing  h ighe r and  h ighe r.  Every day -- every tim e  they file  a  new 

m otion .   

And now, you  know, they're  go ing  to  ask m y clien t to  pay 

the ir Defense  cos ts , even  though they could 've  brought th is  m otion  the  

very firs t, righ t?  So  now we 've  was ted  two and  a  ha lf years  of tim e  on  a  

s im ple  s ta tu te  of repose  m otion  tha t could 've  been  brough t a t the  ou tse t.  

So  I don ' t th ink the ir se ttlem ent agreem ent cla im s  will p reva il in  the  end .   

I'm  not a sking  the  Court to  decide  tha t today.  You haven ' t 

even  seen  it, bu t in  the ir m ind , they're  asking  m y clien t to  pay for a ll o f 

the ir defense  cos ts  for our own cla im s , under th is  p rior se ttlem ent 

agreem ent, and  then  they choose  to  litiga te  in  th is  m anner and  was te  

everybody's  tim e  and  bring  th is  s im ple  m otion  fifth , when  it could 've  

been  brought firs t.  So  it' s  ce rta in ly a  cla im .  They've  go t a t leas t two 

cla im s  fo r dam ages .  The ir p raye r for re lie f seeks  dam ages .  This  is  no t 

s im ply a  dec re lie f com pla in t.   
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So  jus t to  close  the  loop  on  the  Boca  Pa rk is sue , the  ho ld ing  

righ t up  fron t from  J us tice  Pickering , "So  long  as  the  firs t su it on ly 

sought decla ra tory re lie f a  second su it fo r contract dam ages  m ay 

fo llow."   

So  the  bu ilders  have  com bined  the ir dec re lie f and  dam ages  

cla im s  in to  one .  They're  s tuck.  This  is  the ir one  shot a t dec re lie f and  

dam ages .  They cannot bring  a  dam ages  su it second .   

Now, what does  tha t have  to  do  with  today?  Noth ing .  So  I 

don ' t know why they cited  Boca  Park.  It has  no th ing  to  do  with  

countercla im s .  Mr. Gifford  sa id  it d id .  It doesn ' t.  It doesn ' t m ention  

countercla im s .  Countercla im s  have  noth ing  to  do  with  Boca  Park.  It has  

no th ing  to  do  with  m y clien t's  countercla im s , tha t they com pulsory.  It' s  

jus t abou t whether you  can  sp lit dec re lie f from  dam ages , and  you  can , 

as  long  as  there 's  a  very clean  s la te , wh ich  we  don ' t have  here .  

Now tha t tha t is sue  is  reso lved , hopefu lly, Rule  13A -- and  

th is  is  in  our papers  -- requires , a  part o f Defendant, to  file  counter-

cla im s , as  long  as  they a re  -- it rises  ou t o f the  transaction  or occurrence  

tha t is  a  subject o f the  oppos ing  pa rty's  cla im .  The ir en tire  com pla in t 

re la tes  to  our Chapter 40 no tice , and  whether they've  been  dam aged  by 

us  even  bring ing  those  cla im s .  The ir en tire  com pla in t re la tes  to  the  

Chapter 40 no tice , and  they have  subs tan tive  cla im s  for dam ages  re la ted  

to  our Chapter 40 notice .  How in  the  world  can  they a rgue  tha t our 

actua l Chapte r 40 cla im s , wh ich  a re  the  en tire  subject o f the ir com pla in t, 

a re  no t re la ted  to  or o f the  sam e transaction  or occurrence  as  what' s  

go ing  on  in  the ir com pla in t?  
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Our subs tan tive  cla im s  a re  spot on .  I don ' t know how the  

Court -- how would  the  Court -- the  Court's  go ing  to  have  to  do  the  sam e 

th ing , righ t?  At som e poin t, you  o r a  ju ry or som ebody is  go ing  to  have  

to  look a t the  prior se ttlem ent agreem ent and  de te rm ine  if our curren t 

window cla im s  were  se ttled  and  re leased  in  the  prior case .  Why would  

we  go  through th is  exercise  twice?   

So  to  say tha t our cla im s  a re  no t com pulsory countercla im s , I 

th ink is  -- o r to  s ay tha t they' re  no t a ris ing  from  the  sam e transaction  or 

occurrence  is  a  p re tty to rtured  read ing  of tha t language .  I th ink there 's  

ce rta in ly com pulsory counte rcla im s , and  tha t's  why they were  brought.  

Certa in ly, fo r e fficiency sake , bu t a lso  because  I th ink they have  to  be  as  

a  counte rcla im  in  th is  case .  Ultim ate ly, tha t's  fo r the  Court to  decide , bu t 

I th ink there  is  rea lly no  o ther way to  in te rpre t the  ru le  and  the  law on  

tha t is sue .  

As  fa r a s  re la tion  back, it doesn ' t cross  party lines .  Tha t's  no t 

in  the  law.  It' s  no t in  the  ru le .  It' s  a  good  little  ca tchphrase , bu t it' s  jus t 

no t true .  Sure , Rule  15 says  unde r certa in  conditions  am ended  cla im s  

can  re la te  back.  I'm  sure  Your Honor has  heard  a  few of those  m otions  

over the  years  abou t whethe r cla im s  and  am ended  com pla in t do  re la te  

back or no t, and  tha t's  a  b ig  dea l som etim es  in  those  cases , bu t there 's  

no th ing  tha t says  it on ly app lies  in  those  scena rios .  And, actua lly, we  

cited  to  Nevada , Dis trict in  Nevada , Federa l Court decis ions  on  Federa l 

Rule  13, which  is , you  know, Nevada  ju s t overhauled  a ll o f the ir Rules  of 

Procedure .  They pre tty m uch m irror a  lo t o f the  Federa l ru les , and  those  

changes  tha t have  happened  ove r the  years , and  those  Federa l ru les  
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decis ions  sa id  coun tercla im s  do  re la te  back.   

There 's  no  case  on  poin t in  Nevada .  The  builders  po in t to  

th is  J am ison  case , tha t is  ve ry factua lly d iffe ren t from  what we 're  ta lking  

about he re .  I would  urge  the  Court to  look a t tha t m ore  close ly before  

decid ing  the  re la tion  of back issue  or leas t before  accepting  the  bu ilder's  

pos ition  on  what J am ison  says .   

This  was  a  deficiency judgm ent ca se .  I th ink m aybe  you  

even  had  one  of those  on  the  ca lendar today.  But, in  any event, th is  was  

dea ling  with  a  90-day s ta tu te  of lim ita tions , specifica lly for tha t type  of 

cla im .  And the  Suprem e Court, they looked  a t th is  one , and  they were  

decid ing  whether the  filing  of the  com pla in t to lled  s ta tu tes  -- o r s ta tu te  of 

lim ita tions  for coun tercla im s  tha t had  expired  before  the  countercla im s  

were  filed .   

And th is  is  106 Nev -- le t' s  see  if I can  ge t the  whole  cite  for 

the  Court -- 792, and  then  a t page  798 is  where  the  Court rea lly d iscusses  

it, and  there 's  a  couple  paragraph  d iscuss ions  here  tha t near the  end  of 

its  ana lys is , the  Court says , in  th is  case , deficiency judgm ent with  a  90-

day s ta tu te  of lim ita tions , it is  ques tionable  whether s tab le  cla im s  and  

los t evidence  represen t the  param ount concern  addressed  by a  th ree  

m onth  s ta tu te  of lim ita tions .  S ince  the  s ta tu te  a lso  addresses  viab le  

concerns  o ther than  s ta le  evidence , it should  be  enforced .  

So  I th ink J am ison  -- Mr. Gifford  sa id  it isn ' t lim ited  to  its  

facts .  I th ink every appe lla te  decis ion  is  lim ited  to  its  facts  for the  m os t 

part.  The  d is trict courts  a re  a lways  looking  a t those  to  try to  see  what 

the  ho ld ings  a re  and  what it rea lly m eant, what was  rea lly decided , 
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what's  d icta , what's  no t.  J am ison  is  specifica lly dea ling  with  whether 

to lling  applied  where  there ' s  a  90-day s ta tu te  of lim ita tions , where  it' s  

clear tha t there  a re  s ign ifican t o the r cons idera tions  baked  in to  tha t 90-

day deadline  bes ides  s ta le  evidence .  

Here , we 're  ta lking  about a  s ix year s ta tu te  to  repose  tha t jus t 

cam e down from  e ight o r ten  yea rs .  Tha t's  clearly a  s ta le  evidence  

s itua tion  where  you 're  ta lking  about m any, m any yea rs , ins tead  of the  

ou te r -- fu rthes t ou te r lim it to  bring  a  cla im  m any years  in  the  fu ture .  

Very d iffe ren t from  the  90-day s ta tu te  o f lim ita tions  tha t J am ison  was  

dea ling  with .  

So  I don ' t th ink there  is  any law on  poin t on  th is  is sue .  In  the  

S ta te  of Nevada , I th ink the  Federa l law, which  is  very persuas ive  here  

and  how tha t's  go ing  to  in te rpre t it, is  clear, tha t countercla im s  do  re la te  

back -- com pulsory countercla im s  re la te  back, and  tha t's  what we  have  

here  with  the  Associa tion 's  defect cla im s .   

And I don ' t th ink there 's  any d ispute  tha t if the  Associa tion 's  

cla im s , the  window cla im s  tha t a re  le ft, based  on  the  Court' s  p rior ru lings  

-- I don ' t th ink there 's  any d ispute  tha t if they do  re la te  back, then  it' s  

with in  the  4695, sub  1 to lling  period .  It was  jus t two days  a fte r the  

m edia tion  concluded  and  fa iled .  

So  does  the  Court have  any ques tions  --  

THE COURT:  Not ye t.  

MR. GAYAN:  -- on  the  counter -- okay.  So  now I'm  on  the  

conditiona l counter m otion .  I'm  happy to  be  the  Court' s  firs t conditiona l 

counter m otion .  I' ll m ake  no te  of th is .   
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So  if the  Court, a fte r a ll o f tha t, decides  the  HOA did  no t 

tim ely bring  its  cons truction  defect cla im s , we  a re  counter-m oving  for 

re lie f under NRS4695, sub  2, which  g ives  the  Court d iscre tion  to  extend  

the  to lling  period  fo r good  cause .  And as  s ta ted  in  ou r papers , there 's  no  

case  righ t on  poin t tha t in te rpre ts  good  cause  under 4695.   

And so  the  closes t th ing  we  found was  th is  Scrim er  case .  I 

don ' t know how to  pronounce  it.  Scrim er, it' s  in  our papers .  I' ll ca ll it 

Scrim er.  And tha t was  in te rpre ting  the  good  cause  requirem ent in  Rule  

4, which  is  when  a  Court should  extend  the  tim e  for s e rvice  beyond the  

120 days .   

Well, from  a  practica l cons idera tion  as  fa r as  s ta le  da ting  

cla im s  and  those  types  of cons idera tions , when  you 're  ta lking  about 

s ta tu te  of lim ita tions  or repose , deadline  to  se rve  is  p re tty s im ila r, 

because  now you 're  jus t de laying  notice  to  the  p la in tiff o r to  the  

defendants , po ten tia lly a  lo t longer than  the  four m onths  than  the  ru le  

g ives .   

So  those  Scrim er factors , I th ink, apply here , and  I th ink the  

Suprem e Court would  apply them , and  I th ink it m akes  a  lo t o f sense .  

And th is  is  on  page  five  of our rep ly on  the  counter-m otion .  We lis t 

those  factors .  And a ll o f those  factors  favor extending , if the  Court 

be lieves  tha t' s  even  necessary. 

THE COURT:  Mr. Gayan , in  looking  a t subsection  2 of  

40.695 --  

MR. GAYAN:  Uh-huh.  

THE COURT:  -- when  th is  firs t cam e down, it s eem ed  to  m e 
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tha t subsection  2 was  taking  in to  cons idera tion  those  cases  such  as  

Kitech  [phonetic], fo r exam ple .  And I know you ' re  in tim ate ly fam ilia r 

with  tha t because  tha t involved , what, 36,000 hom es  over the  course  of 

th ree  or four cases , righ t?  

MR. GAYAN:  I've  heard  of the  ca se .  

THE COURT:  Yes , I know -- and  you  would  have  engaged  in  

a  lo t o f des tructive  tes ting , o r I should  say the  fo lks  you  h ired  for tha t.  

So , anyway, I took subsection  2 as  rea lly applying  to  the  one  year 

because  unde r subsection  one  where  it says  tha t you 've  go t a  to lling  

from  tim e  of no tice  of the  cla im  to  be  g iven  until the  earlie r o f one  year 

a fte r the  no tice  is  g iven , m eaning  they rea lly want you  to  ge t th is  th ing  

done , o r 30 days  a fte r m edia tion  is  concluded  o r waived  the  righ t 

pursuant to  en te r NRS40.680, and  it' s  the  earlie r o f. 

So  I th ink they were  envis ion ing  30 days  a fte r the  m edia tion  

or, you  know, one  year.  And then  tha t would  g ive  the  Court -- if you 're  

s till do ing  the  Chap ter 40 s tep  because  you 've  go t these  36,000 hom es , 

for exam ple , then  you 're  go ing  to  need  m ore  tim e than  a  year.   

In  fact, how long  d id  it take  you  guys  to  do  a ll the  des tructive  

tes ting  tha t you  needed  to  do  in  the  Kitech  case?  

MR. GAYAN:  In  the  m atte r in  fron t o f th is  depa rtm ent?  In  --  

THE COURT:  J udge  William s .  

MR. GAYAN:  Okay, J udge  William s .  Because  it was  bo th , 

rea lly.  

THE COURT:  Okay.  

MR. GAYAN:  I m ean , we  were  do ing  both .  Your Honor 
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s tayed  us  in  tha t Qu in te ro  [phonetic] tag  a long  case  --  

THE COURT:  U-huh ..  

MR. GAYAN:  -- aga ins t KB and  Woods ide  [phonetic], so  we  

were  s tayed .  It took a  long  tim e.  Tha t m ight be  what the  leg is la ture  

in tended .  I haven ' t researched  tha t is sue .  I'm  looking  a t the  p la in  

language  of what it says .  The  good cause  requirem ent for extending  the  

to lling , bu t I'm  g lad  Your Honor brought up  the  Kitech  and  wove  in  the  

s tay a rgum ent because  --  

THE COURT:  Because  there  would 've  been  no  way you  guys  

could  have  done  the  pre litiga tion  process  and  reso lved  in  the  

pre litiga tion  process  with  re spect to  Kitech  if we  fo llowed the  s trict 

tim efram es  tha t a re  se t in  Chapter 40.  And so  when th is  cam e out, I was  

saying , oh , they're  g iving  us  a , you  know -- a  little  b it m ore  leeway than  

40.647 to  g ive  you  a  little  b it m ore  tim e , you  know, to  extend  the  tim e  

where  we  have  an  anom aly like  Kitech .  

MR. GAYAN:  Tha t' s  ce rta in ly one  of the  scena rios  tha t the  

s ta tu te , p robab ly contem pla ted .  It ce rta in ly applies  to , bu t I th ink the  

d is tinction  is  -- and  I looked  a t the  D.R. Horton  case .  I th ink it was  in  th is  

departm ent, Arling ton  Ranch .  And  there  was  a  decis ion  on  the  s tay, and  

Your Honor brough t up  4647.  This  was  in te rpre ting  2B, the  S ta te  

provis ion .  And  Suprem e Court sa id  th is  is  on  page  929 of the  D.R. 

Horton  Arling ton  Ranch  decis ion .  J us t as  it would  for a  s ta tu tory 

lim ita tion  period  -- sorry, le t m e  s ta rt a t the  beg inning  of the  sen tence .  

Le t m e  find  a  good  spot.  This  was  an  issue  -- Your Honor probably 

knows th is  is sue  be tte r than  I do .  This  was  -- we  had  our contract tha t's  
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shortened  the  s ta tu te  of lim ita tions  to  two years , and  so  there  was  

litiga tion  over, well, you  know, wha t does  tha t m ean  and  what do  we  do  

with  the  s tay, the  Chapter 40 s tay provis ion .   

And so  they're  in te rpre ted  46472B, and  I' ll jus t p ick it up  he re .  

"J us t a s  it would  fo r a  s ta tu tory lim ita tion  period  so  tha t High  Noon 

could  undertake  the  pre litiga tion  process  without jeopa rd izing  its  

cla im s ."   

So  I th ink the  Suprem e Court there  is  s aying , the  whole  po in t 

o f the  s tay provis ion  is  kind  of wha t Your Honor was  jus t s aying .  We 

want the  parties  to  participa te  in  the  pre litiga tion  process  and  not be  

rushed  th rough it, and  not worry about risking  the ir cla im s  by not filing  

qu ickly enough , and  I th ink the  d is tinction  here , it' s  s im ila r.  

 So  4647 a llows  the  Court to  s tay, I th ink, m aybe  technica lly 

requires  the  Court to  s tay, if a  case  has  been  filed  and  Chapter 40 hasn ' t 

been  com plied  with  fu lly before  the  Pla in tiffs  m ove  forward , and  4695 

jus t to lls  cla im s  where  no tices  have  been  provided , bu t the  com pla in t 

hasn ' t been  filed .  I th ink they're  kind  of bookends  to  the  sam e issue  and  

pro tect the  cla im ant a t a ll cos ts , I th ink, is  what the  schem e is  se tup  to  

do .  Eithe r way a  cla im ant goes , they're  pro tected .  They e ither ge t a  

s tay, so  they don ' t ge t tossed  on  a  s ta tu te  of repose  o r lim ita tions  is sue , 

o r they're  to lled  so  they don ' t ge t th rown out for the  sam e reason .   

And I th ink, you  know, the  way the  Suprem e Court has  

in te rpre ted  tha t ove r the  years , and  I com e back to  Scrim er, is  the  whole  

good  cause  ana lys is .  The  Court has  why d iscre tion  to  de te rm ine  good 

cause .  Tha t's  clear a t leas t under Scrim er, and  I th ink it would  apply to  
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4695, sub  2, bu t the  d iscre tion  is  no t un lim ited , and  Scrim er Court 

actua lly reve rsed  and  rem anded  because  there  was  no  pre jud ice  to  the  

defendant from  the  s ligh t de lay in  bring ing  the  cla im .   

And we went th rough a ll the  facto rs  from  Scrim er.  It' s  

essen tia lly the  sam e th ing , and  Nevada  public po licy is  ca lled  ou t, aga in , 

there  by the  Suprem e Court.  We have  a  s trong , very clea r public po licy 

tha t cla im s  a re  to  be  decided  on  the ir m erits .  So  tha t's  kind  of the  

foundation  tha t a ll the  o ther factors  bu ild  on , and  the  Suprem e Court 

adopted  a  m ore  flexib le  approach  to  the  good  cause .  They specifica lly 

and  express ly d isavowed any of the ir p rior op in ions  tha t sugges ted  it 

was  a  very rig id  good  cause  ana lys is .  They sa id  it' s  very flexib le  and  

rem em ber, s trong  public po licy on  decid ing  cla im s  under m erits .   

In  go ing  through  the  factors , the  firs t th ree  don ' t rea lly app ly, 

and  I'm  looking  a t page  5 of our rep ly in  the  counter m otion , bu t fou r 

doesn ' t rea lly apply e ither.  Five , the  running  of the  applicab le  s ta tu te  of 

lim ita tions , here  it' s  reposed .  S ix, the  parties  good  fa ith  a ttem pts  to  

se ttle  du ring  the  120 day period .  I th ink they th rew tha t in  the  m ix 

because  som e  of the  cases  tha t I cited  here , p rior decis ions  on  th is  good  

cause  is sue , s a id  look, they d idn ' t se rve  because  the  Defendant knew 

about the  case , and  they were  trying  to  work it ou t, so  it' s  p re tty 

rid icu lous  to  say tha t there ' s  no t good  cause  to  extend  the  se rvice  unde r 

tha t scenario .  And tha t's  what we  have  here .   

They got our Chapter 40 no tice .  We were  go ing  through the  

pre litiga tion  process .  We had  the  pre litiga tion  m edia tion .  They were  

fu lly aware  of our cla im s  long  before  they got the  actua l countercla im .  
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Then  factor seven , the  lapse  of tim e .  Here , the re  was  a  lapse  of tim e  

before  the  counter-cla im s  were  filed , a fte r the  30-day portion  of 4695, 

som ewhat, bu t the  ou te r lim it is  one  year.  We ' re  a  few days  a fte r tha t, 

and  you  know, I can ' t rea lly speak to  -- tha t was  before  m y tim e .  I can ' t 

rea lly speak to  what happened  or why, bu t you  know, obvious ly I th ink 

they're  com pulsory countercla im  tha t don ' t to  need  to  ge t here , bu t the  

tim ing , it' s  no t like  it was  som e eg reg ious  tim ing .   

The  HOA filed  the ir countercla im s  tim ely, in  the  ord inary 

course  a fte r filing  a  Rule  12 m otion , ge tting  the  Court's  decis ion , and  

then  answering  and  filing  a  counte rcla im  was  a ll done  on  tim e , the  way it 

should .  The  HOA has  been  d iligen tly p rosecuting  the  case , bo th  

pre litiga tion  and  once  the  case  was  filed  by the  bu ilde rs , p reem ptive ly 

ge tting  it s ta rted .  HOA has  been  participa ting  fu lly in  the  en tire  process .  

Factor e igh t, the  pre jud ice  to  the  Defendant caused  by the  

Pla in tiff' s  de lay.  There 's  none .  If you  look a t the  bu ilder's  oppos ition  to  

the  counter m otion , they can ' t iden tify any pre jud ice  from  the  s ligh t 

de lay in  the  countercla im s  actua lly be ing  filed  if they don ' t re la te  back, 

because  there  is  none .  They hold  off and  filed .  They knew about our 

cla im s .  We tried  to  se ttle  ou r cla im s  be fore  they even  filed .  And factor 

n ine , Defendant's  knowledge  of the  exis tence  civil lawsuit.  They knew it 

was  com ing .  Tha t's  why they filed  the ir com pla in t p reem ptive ly.   

So  I th ink pre jud ice , you  heard  it in  a  hearing  previous ly, 

s im ila r to  Rule  15 ana lys is .  There 's  jus t s im ply no  pre jud ice  whatsoever 

to  the  bu ilders  from  m oving  forward  with  th is  ca se  on  the  m erits , 

especia lly a fte r a ll o f the  work eve rybody has  been  through and  the  
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Court has  decided  HOA has  viab le  window cla im s .  Here  we  a re  today, 

and  then  to  say tha t there 's  som ehow p re jud ice , I th ink it' s  p re tty clear 

tha t they're  fu lly capable  of defending  th is  case  or p rosecu ting  th is  case , 

however you  want to  look a t it, based  on  what's  happened  so  fa r.   

So  the  lack of any p re jud ice  whatsoeve r, tha t, and  som e of 

the  o ther factors , tha t's  what caused  the  Nevada  Suprem e  Court to  

reverse  the  d is trict court in  the  Scrim er case , and  tha t was  a  s im ila r good  

cause  ana lys is  under Rule  4.   

We reviewed  a ll those  factors  and  so  to  the  exten t it' s  even  

necessa ry, I th ink a lthough th is  Court has  wide  d iscuss ion  to  de te rm ine  

good cause  based  on  the  circum stances  of each  case , I th ink the  

circum stances  here  it would  no t base  the  d iscre tion  to  no t find  good 

cause  due  to  the  com ple te  lack of any pre jud ice , firs t and  forem ost, and  

we  had  a  s trong  policy [ind iscern ib le ] the  case  on  the  m erits .  Thank you .  

THE COURT:  Okay.  Counse l, befo re  I hear from  you , I th ink 

it would  be  a  good  idea  to  take  a  break.  

MR. SAAB:  Su re .  

THE COURT:  Okay.  Le t's  do , what, 10 m inutes?  

 [Recess  a t 10:56 a .m ., recom m encing  a t 11:04 a .m .] 

THE MARSHAL:  Com e to  order.  Court is  back in  sess ion . 

THE COURT:   Okay.  Thank you , counse l, fo r indulg ing  m e . 

[Pause] 

MR. GIFFORD:  Thank you , Your Honor.  

I'm  jus t gonna '  go  over and  address  som e of the  po in ts  tha t 

counse l m ade  in  its  oppos ition . 
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THE COURT:  Okay. 

MR. GIFFORD:  Then , we ' ll m ove  in to  our oppos ition  to  the ir 

counter -- the ir conditiona l counter. 

THE COURT:  Okay. 

MR. GIFFORD:  Sure .  So , you  know, one  of the  -- one  of the  

com pla in ts  tha t the  associa tion  has  is  tha t th is  m otion , today, shou ld  

have  been  filed  th ree  years  ago .  Maybe  tha t -- m aybe  tha t should  be  the  

case  or no t, bu t, the  focus  he re  today should  no t be  on , you  know, our 

litiga tion  s tra tegy, you  know, and  it should  be  on  what good  cause , and  

what good  reason  they had  to  file  the ir action , a fte r the  s ta tu te  of repose  

period  expired .  Tha t should  be  the  focus . 

And, yes , regre ttab ly, the  as socia tion  has  incurred  cos ts ; so  

have  we .  We 've  been  here  for -- yeah , th ree  and  a  ha lf yea rs , and  we 've  

incurred  a  lo t o f cos ts , too ; I ge t it.  But, tha t -- tha t a lone , isn ' t rea lly -- 

isn ' t rea lly go  to  any sort o f a rgum ent tha t, you  know, tha t we  were  no t 

be ing  d iligen t, o r tha t we  were  acting  in  bad  fa ith .  I th ink they used  the  

word  d ila tory. Your Honor, no , I m ean , tha t's  jus t no t -- tha t' s  jus t no t 

true . 

The  next a rgum ent tha t counse l was  a rguing , was  tha t under 

Rule  56, tha t we  hadn ' t m et our burden .  Well, Your Honor, like  I s a id  

earlie r, we  provided  the  Court everyth ing  tha t was  ava ilab le .  And, we 've  

expla ined  tha t, once  it was  cha llenged  -- in  our rep ly b rie f, we  expla ined  

what we  d id .  And, counse l had  an  issue  with  the  fact tha t it was  

som ebody from  m y office .  Well, tha t person  is  under m y supervis ion .  I 

even  looked  persona lly.  I looked  a t a ll the  records , m yse lf, as  well.  And, 
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jus t because  our a ffidavit sa id  our office , it was , yes , I d id  it as  well.  I jus t 

doubled  down, jus t to  be  sa fe .  There  a re  none  o f those  records  

ava ilab le .   

Counse l sa id  tha t they have  no  ob liga tion  to  do  anyth ing  

with  regard  to  showing  any sort o f facts  in  response  to  NRCP56.  But, the  

Wood v. Safeway case , Nevada  Suprem e Court case .  It s ays , the  non-

m oving  party -- th is  is  on  page  732 -- cita tion  732 -- the  non-m oving  party 

a lso  m us t, by a ffidavit o r o therwise , se t fo rth  specific facts  

dem ons tra ting  the  exis tence  of a  genuine  is sue  for tria l, o r have  

sum m ary judgm ent en te red  aga ins t h im .  All they've  done , they, be ing  

the  associa tion , a ll they've  done  is  jus t com pla in  tha t we  haven ' t to ld  -- 

p rovided  a ll o f the  ava ilab le  da te s .  But, Your Honor, the ir ob liga tion  is  to  

try to  pu ll som e th ing  out and  show tha t there 's  som e factua l d ispute ; 

they haven ' t done  tha t. 

One  com pla in t tha t the  associa tion  had  was  tha t our rep ly 

brie f was  m uch  longer than  our-- than  our m otion .  I th ink if you  look a t 

the  conditiona l counterm otion  as  well -- tha t was  one  page  -- there  was  

no  -- there  were  no  exhib its  to  tha t.  The ir rep ly in  support o f the ir 

conditiona l counterm otion  was  seven  page , and  it had  over 50 pages  o f 

new -- new docum ents  tha t they've  brought forth .  So  I don ' t rea lly th ink 

tha t a rgum ent pu lls  m uch we ight. 

Counse l b rough t up  the  fact tha t he  be lieves  tha t the  s ta t -- 

tha t the  p roposed  -- the  grace  period  its e lf, is  so rt o f a  m in i s ta tu te  of 

lim ita tion  or repose .  Tha t is  so  fa r from  the  tru th , it is  contra ry to  the  

whole  po in t o f the  grace  period  to  beg in  with .  The  whole  po in t o f the  
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g race  period  is  -- when  AB125 -- and  I know you know th is  -- when  AB125 

was  enacted , it was  m eant to  -- it was  a  very harsh  ru ling , because  it 

would  apply re troactive ly to  cla im ant's  cla im s .  And, it wou ld  cu t those  

off.  So  the  leg is la tu re  decided , look, we 're  gonna '  p rovide  -- if your 

cla im s  accrued  befo re  tha t da te , you  would  o therwise  have  los t those  

cla im s?  By virtue  o f the  s ta tu tory oppose  be ing  shortened , we 're  gonna '  

p rovide  a  grace  period  for you  to  bring  your cla im s , file  those  causes  of 

action , and  -- and  tha t was  what the  leg is la ture  in tended .  It was  a  harsh  

resu lt.  The  fact tha t they have  a  grace  period  to  counteract the  bad  -- the  

harshness  of the  new lim ited  s ta tu te  of repose , they're  no t the  sam e 

th ing .  They're  com ple te ly d iffe ren t.  One  is  m eant to  coun teract tha t 

s ta tu te . 

THE COURT:  And, by the  way, I will say th is .  I know you 're  

trying  to  m ake  it -- be  kind  to  the  leg is la ture  saying  they put tha t in  to  

bas ica lly benefit bu t le t' s  ge t rea l here .  They d id  it because  it go t ous ted  

by the  Suprem e Court in  tha t p revious  case .  And so , they figured  to  

m ake  su re  tha t the ir shorten ing  of the  s ta tu te  of repose  was  no t 

uncons titu tiona l; tha t they'd  g ive  'em  a  grace  period . 

MR. GIFFORD:  Unders tood , Your Honor. 

THE COURT:  But, you 're  be ing  ve ry n ice  to  the  leg is la tures , I 

jus t want to  le t you  know tha t. 

MR. GIFFORD:  Yeah .  I'm  trying  to  be  respectfu l; you  know. 

Your Honor, the  counse l b rought up  Paragraph  30 in  our 

com pla in t.  As  you  know, facts  and  a rgum ents , they deve lop  over tim e  in  

a  case ; bu t, the  one  th ing  I will -- I would  like  to  say is  tha t we 're  
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ob jecting  to  the  fact tha t they're  b ring ing  tha t up  in  th is  -- in  today's  

hearing .  There  was  no  m ention  of tha t a rgum en t anywhere  in  any of 

the ir m oving  papers .  And bes ides , under prong  -- you  know, unde r tha t, 

yeah , we 're  s till a rgu ing  tha t, yeah , they had  to  com m ence  a  lawsu it, 

with  regard  to  any unreso lved  cla im s , p rior to  the  expira tion  of AB 125's  

g race  period .  There 's  no th ing  incons is ten t abou t tha t, with  what we 're  

saying  today. 

Counse l had  som e com pla in ts  about the  fact tha t our 

com pla in t is  no t so le ly lim ited  to  debt re lie f actions .  Yes , there 's  a  

b reach  o f contract cla im  in  there .  There 's  a  suppress ion  of evidence  

cla im  in  there .  But, the  -- the  cla im s  them selves  revo lve  a round the  

occurrences  tha t happened  in  -- recently, with  respect to  the  no tice  tha t 

they se rved , we  a rgue  tha t there  was  deficien t, we  a rgued  tha t there  was  

a  prior s e ttlem ent agreem ent, and  by virtue  of the ir acts  today, and  by 

se rving  the ir Chapter 40 no tice , they would  have  a  du ty to  iden tify and  

defend  us , under -- under tha t p rio r agreem ent.  It had  noth ing  to  do  with  

the  workm ansh ip  and  the  decis ions  tha t were  m ade  12 years  ago .  It' s  a  

com ple te ly separa te  e lem ent.  Bu t, even  if, like  I sa id  before , even  if the  

Court is  inclined  to  agree  with  tha t a rgum ent, they s till have  to  prove  the  

re la tion  back doctrine .   

But, the  problem  is  -- and  they -- and  counse l s trips  away the  

J am ison  case  as  no t be ing  applicab le .  Well, firs t the  -- the  cases  tha t 

they s ide  to  a re , yeah , they're  U.S . Dis trict Court cases .  Som e -- one  of 

them , the  Yate s   ca se , the  one  they re ly on  the  m os t heavily, tha t's  -- o r 

the  Suborne  case , tha t one  is  be ing  appea led  righ t now.  It' s  on  appea l 

0051
AA3991



 

- 52 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

righ t now as  of Feb ruary 12th , 2019.  And, som e  of the  cases  tha t they 

cite  to , a re  unpublished  opin ions , a s  we ll. 

So , I m ean , we  look a t these  U.S . Dis trict Court cases , which  

a re  a lso  very factua lly d iffe ren t than  ou r case  now.  They don ' t have  the  

sam e facts  a t a ll.  Or, you  look a t the  J am ison   case , yeah , it has  a  little  

b it d iffe ren t facts .  But, the  J am ison  case  is  -- a t leas t it' s  -- it' s  a  s trong  

hold ing , it' s  a  Nevada  Suprem e Court ho ld ing , and  it specifica lly 

provided  -- and , le t m e  pull up  m y note s  here  -- and  I be lieve  counse l 

sa id  tha t the  J am ison  case  had  no th ing  to  do  with  counte rcla im s .  Those  

a re  -- I don ' t know where  he 's  unders tanding  tha t, because  th is  is  a  d irect 

quote  from  tha t case .  Ins titu ting  an  action  before  the  expira tion  of the  

s ta tu te  of lim ita tions , does  no t to ll the  running  of tha t s ta tu te  aga ins t 

com pulso ry counte rcla im s  filed  by the  defendant, a fte r the  s ta tu te  is  

expired . 

[Pause] 

And, counse l m ade  one  -- one  m ore  po in t about J am ison , 

Your Honor, he  sa id  tha t -- tha t in  h is  -- he  says  here  today tha t -- tha t he  

be lieves  tha t the  J am ison  court, and  o ther decis ions  like  it, a re  lim ited  to  

the  facts  o f those  case .  Well, in  h is  m oving  papers , specifica lly, he  says , 

the  Suprem e Court specifica lly confined  the ir ru ling  to  those  facts .  Tha t 

tha t's  no t found  anywhere  in  tha t ru ling .  Tha t's  counse l's  in te rpre ta tion  

of tha t -- o f tha t, and  tha t's  fine , if tha t' s  how he 's  in te rpre ting  it.  Bu t, I 

want to  ob ject to  the  fact tha t tha t' s  no t what was  in  h is  m oving  papers .  

He  m ade  it m ore  of an  ob jective  s tance  where  tha t's  concerned . 

Your Honor, I want to  ta lk a  little  about the  countercla im .  
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The  associa tion  wants  you  to  agree  tha t by virtue  of NRS 40.6952, tha t 

they ge t additiona l tim e  to  file  the ir lawsuit, a fte r the  s ta tu te  of repose  

period  has  expired .  What they're  trying  to  ge t you  to  do , is  to  agree  tha t 

they should  have  extra  tim e  to  file  the ir lawsuit, a fte r the  s ta tu te  of 

repose  is  gone .  Tha t's  no t what tha t p rovis ion  says .   

I'm  gonna '  firs t ta lk about -- a  little  b it about the  good-cause  

a rgum en ts , and  then  I' ll com e back -- kind  of circle  back to  tha t 

a rgum en t.  But, the  associa tion  -- o r, the  associa tion  council, they 

brought up  -- we ll, firs t o f a ll, NRS 40.6952(2), p rovides  tha t if good  cause  

exis ts , the  Court can  provide  an  extens ion  to  the  to lling  pe riod .  Now, the  

s tandards  tha t the  a ssocia tion  council b rought forth , they b ring  up  NRCP 

4(i) in  the  Scrim er case .  Well, firs t o f a ll, it' s  ve ry clear tha t the  Scrim er 

case , and  NRCP 4(i), those  dea l with  se rvice  of p rocess  on  a  defendant, 

when  a  com pla in t has  a lready been  filed .   

The  Scrim er court -- it wasn ' t th is  so ft, flexib le  approach , hey, 

you  know, we ' ll g ive  you  -- we ' ll g ive  you  a ll these  factors , and  if you  -- if 

you  jus t, you  know, you  kind  of te ll us , you  know, tha t you  want som e 

m ore  tim e  to  se rve  'em , go  ahead .  No, they -- they say, if you  don ' t want 

your com pla in t th rown out, file  a  m otion , ge t the  extens ion  of tim e  to  

se rve  your com pla in t, and , yeah , m aybe  we ' ll g ran t it.  We ' ll ana lyze  

these  factors .  But, tha t is  no t a t a ll wha t the  s itua tion  tha t we 're  dea ling  

with .  The ir s ta tu te  of lim ita tions  in  repose  a re  m uch s tricte r than  tha t.  

Counse l is  trying  to  canniba lize  the  s ta tues  of repose  and  lim ita tions , by 

extracting  portions  of NRCP 4(i) factors , Scrim er case  facto rs  tha t have  

noth ing  to  do  with  the  s ta tu te  of repose , o r lim ita tion  a t a ll.   
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Even  counse l adm itted .  Firs t he  sa id  tha t a ll the  facto rs  sway 

in  the  favor of agree ing  tha t good  cause  exis ts .  Well, then  he  went 

th rough a  lis t o f factors  and  sa id , oh , well, tha t one  doesn ' t apply; tha t 

one  doesn ' t apply.  Yeah , they don ' t apply.  All o f them  don ' t apply, 

because  it' s  no t the  righ t tes t.  There  isn ' t a  tes t, and  counse l hasn ' t 

p rovided  tha t tes t.  The  Court -- it' s  gonna '  be  your de te rm ina tion , Your 

Honor, your decis ion  today, to  de te rm ine  whether there 's  good  cause  to , 

under th is  ru le , to  extend  the  to lling  tim e , beyond a ll those  tim es .  But, 

keep  in  m ind , the  ru le  says  good  cause , the  to lling  -- excuse  m e -- the  

to lling  can  be  extended  beyond the  one  year, if m ore  tim e  is  needed .   

Now, I'm  g lad  you  brought up  the  Kitech  case .  We 're  no t 

dea ling  with  a  s itua tion  with  36,000 hom eowners .  We had  four defects  

in  th is  ca se .  Four.  There 's  no t -- we  have  one  HOA.  It' s  no t the  sam e 

s itua tion .  We don ' t have  the  sam e policy cons idera tions  where  tha t's  

concerned , and  -- and  m oreover, NRCP 46.952(2), it extends  the  to lling  

tim e  tha t was  a lready gran ted .  It extends  -- it a s sum es ; it im plies  tha t 

there  is  a lready a  to lling  provis ion  tha t wasn ' t in  exis tence .  But, the  

problem  is , the  associa tion  has  no t ever go t the  to lling .  You can ' t -- you  

can ' t extend  som eth ing  tha t doesn ' t exis t.  You jus t can ' t.   

So  m y a rgum ent is  tha t, I m ean , and  it' s  -- I th ink it' s  p re tty 

clear, is  tha t tha t s ta tu te  can ' t app ly to  extending  s ta tu tes  of repose , 

when  it' s  on ly m eant to  extend  to lling  provis ions .  And, those  to lling  

provis ions  can ' t be  extended  because  there  weren ' t any in  the  firs t p lace .  

They had  to  se rve  the ir Chapter 40 notice  before  the  expira tion  of the  

s ta tu te  of repose . 
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THE COURT:  Okay.   

Counse l, I’m  kind  of go ing  through a  little  b it o f the  Skye  -- 

Skye  case  tha t I dea lt with .  And -- 'cause  I was  th inking , wa it a  m inute , I 

d id  extend  -- in  fact, le t m e  ge t righ t down to  tha t one  paragraph  -- okay, 

I ind ica ted  in  the  Skye  case , tha t, you  know, they served  the  no tice  on  the  

las t day -- 

MR. GIFFORD:  Right. 

THE COURT:  -- o f the  -- o f the  sa fe  harbor. 

MR. GIFFORD:  Right. 

THE COURT:  Okay.  So  -- o r, the  second to  the  las t day, 

whatever it was , it was  February 23rd .  And I sa id , we ll, it does  to ll the  

s ta tu te  of a  vo te .  Which  was  bas ica lly, it to lls  in  a  way, the  grace  period .  

Then  la te r -- and  then  I went th rough how long  it go t to lled , and  I figured  

it was  30 days  a fte r the  m edia tion  took p lace .  And they had  filed  the ir 

countercla im , what, two weeks  la te r.   

Now, what I d id  say, Sky can ' t -- Sky law s ta ted  its  

condom in ium  owners  -- I'm  looking  a t Paragraph  14 of the  conclus ions  

of law -- a rgues  a  one-year grace  period , opera tes  to  to ll the  new s ta tu te  

of repose  period  of s ix yea rs .  I s a id , no , the  grace  pe riod  doesn ' t do  it, 

bu t obvious ly, NRS 40.695 does .  So , I jus t want to  m ake  sure  tha t I -- 

'cause  I was  ge tting  a  little  confused  there .  I s a id  the re 's  no th ing  s ta ted  

in  Section  216, to  sugges t it to lls  the  new s ta tu te  of repose  period . 

MR. GIFFORD:  Right. 

THE COURT:  To  the  contra ry, Section  21(6) s ta tes  the  

re troactive  applica tion  as  of the  am ended  NRS 11.202, will no t lim it 
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actions  tha t occur p rior to  the  e ffective  da te  of the  act, as  if it was  

com m enced  with in  one  yea r thereafte r.  So  tha t was  -- and  then  in  th is  

case , the  hom eowners  associa tion  was  g iven  the  benefit o f no t on ly the  

one-yea r sa fe  harbor, bu t a lso  the  tim e  to lled  to  a llow the  NRS Chapter 

40, p re-litiga tion  process  to  proceed . 

MR. GIFFORD:  Right. 

THE COURT:  So  tha t was  bas ica lly what I ru led . 

MR. GIFFORD:  Right.  Right.  No, and  I -- and  I unders tand  

tha t ru ling , Your Honor, it' s  jus t tha t when  we look a t NRS 40.695, it' s  -- 

you  -- it' s  a  to lling  p rovis ion  tha t to lls  the  s ta tu te .  It' s  no t a  p rovis ion  tha t 

to lls  the  grace  period  itse lf.   

But, your u ltim ate  ru ling  in  Sky, what it was , it wasn ' t tha t 

you  jus t ge t to  to ll the  repose  period .  Tha t wasn ' t the  u ltim ate  ru ling .  

You sa id  in  your order tha t g iven  the  benefit -- g iving  them  the  benefit o f 

the  doubt, g iving  them  tha t I g ive  them  the  to lling , g iving  them  I g ive  

them  the  grace  period , even  then , they s till fa iled  to  m eet the  dead line  of 

the  to lling  period , o f the  30 days  a fte r the  m edia tion .  Tha t was  the  

u ltim ate  ho ld ing .  The  fact tha t the  -- tha t the  -- tha t the  Chapter 40 notice  

was  no t s e rved  during  -- during  the  repose  period , was  no t actua lly 

ra ised  in  any of the  m oving  papers .  Bu t, Your Honor, you  s till agree  tha t, 

irrespective  o f tha t -- o f tha t fact, you  s till ru led  tha t, g iven  the  benefit o f 

the  doubt, they s till m issed  the  m ark.  So , tha t ru ling  would  be  cons is ten t 

with  anyth ing  today, because  the  m oving  papers  in  our a rgum ents  

today, our on ly d iffe ren t -- the  on ly d iffe rence  in  the  a rgum ents  is  tha t, 

one , we ' re  m aking  tha t a rgum ent, and  it' s  in  fron t o f you  today, bu t it' s  
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u ltim ate ly gonna '  be  the  sam e ru ling , because  they s till m issed  the  m ark. 

THE COURT:  Okay. 

MR. GIFFORD:  Okay? 

And, counse l would  like  the  Court to  th ink tha t by -- by the  

Court g iving  them  an  extens ion  of to ll tim e , on ly another five  days .  It' s  

no t five  days , it' s  four m onths .  Because , as  you  read  in  Sky, there  was  a  

30-day window.  They d idn ' t -- they d idn ' t file  the ir com pla in t un til March  

1, 2017.  Way la te r. 

So  g iving  them  an  extens ion , it wouldn ' t be  jus t a  s im ple  one  

extens ion .  It would  actua lly be  m ore  like  two extens ions .  One , you 're  

g iving  an  extens ion  from  the  period  of a  30-day window, up  until the  one  

year.  Because  the  ru le  says , you  ge t an  extens ion  beyond the  one  year.  

Well, they'd  have  to  ge t an  extens ion  from  30 days  to  the  year. And  then  

you  ge t anothe r extens ion  from  the  yea r to  another five  days .  So  tha t 

would  be  two extens ions  tha t they' re  a sking  you  to  do , under a  provis ion  

tha t on ly perta ins  to  extend ing  the  to lling  period ; tha t doesn ' t perta in  

d irectly to  s ta tu te  of repose  itse lf, a ll so  tha t they can  file  the ir cla im s  

la te . 

Counse l b rough t up  som e argum ents  in  som e of the ir 

m oving  papers  about good  cause , and  how they've  -- how they've  -- how 

they can  es tab lish  tha t, and  why it' s  a  good  reason  why they can  file  

the ir cla im  afte r the  s ta tu te  to  repose .  Well, one  of the  a rgum ents  was  

tha t the  HOA has  d iligen tly pursued  the ir CD cla im s  aga ins t the  bu ilders  

by a ) se rving  its  Chapter 40 notice  during  the  sa fe  ha rbor.  Well, Your 

Honor, s e rving  it the  day before  the  sa fe  harbor provis ion  expired , tha t's  
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no t d iligen t.  These  -- HOA have  a lready adm itted , they knew about these  

cla im s  in  2013.  They knew about these  window cla im s  in  2013.  They 

could  have  se rved  the ir Chapter 40 notice , before  AB125 cam e around -- 

you  know, by the  tim e  AB125 was  enacted , people  a round  town, 

p la in tiffs '  a tto rneys , they knew what was  go ing  to  happen .  Well, they 

d idn ' t know how it would  a ffect 'em .  But, they knew som eth ing  was  

go ing  on .  A lo t o f p la in tiffs '  a tto rneys , they would  -- they would  -- jus t to  

be  sa fe , they would  se rve  the ir Chapte r 40 notices .  They would  file  the ir 

com pla in ts  righ t be fore  tha t cu t o ff.  The  associa tion  d idn ' t do  any o f 

tha t, even  though they knew about these  cla im s .  They sa t on  the ir 

righ ts .  So  they sa t on  them , no t on ly un til -- un til, you  know, the  firs t day 

a fte r the  AB125 cam e around and  looked  a t the  s ta tu te  and  sa id , well, 

you  know, hey tha t -- tha t's  -- tha t could  be  bad  for us ; m aybe  we  should  

ge t th is  done .  There  was  no  reason  they couldn ' t have  -- couldn ' t have  

se rved  the ir Chapte r 40 notice , e ither before  -- m aybe  they would  have  

had  the  benefit a t tha t po in t if the  s ta tu te  to  repose  was  10 years , o f 

to lling .  If they s ta rted  a fte r they s till could  have  filed  the ir com pla in t 

with in  the  yea r.  There 's  on ly for defects  in  th is  case  tha t were  a lleged .  

There 's  no th ing  s topping  them  from  doing  tha t, bu t they jus t sa t on  it 

un til the  las t day be fore  -- the  las t day before  the  grace  period  expired .   

Now, they say they've  been  d iligen t in  participa ting  in  the  

litiga tion , well, Your Honor, it' s  the ir litiga tion .  They're  the  ones  who  

served  the  Chapter 40 notice  on  us .  It' s  the ir ob liga tion .  You don ' t ge t 

kudos  for showing  up  to  your own party.  You have  to  -- you  have  to  

participa te .  Otherwise , the ir cla im s  would  have  been  thrown out a  long  
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tim e  ago . 

Counse l says  tha t they -- they were  d iligen t in  p rosecu ting  

the  cla im s , well, fou r m onths  a fte r what would  have  been  the  to lling  

period  of filing  your lawsuit, is  no t d iligen t.  They sa id  tha t they've  been  

d iligen t with  re spect to  inspections  and  participa ting  in  those , well, if, 

Your Honor -- and  I don ' t want to  ge t too  m uch in to  the  weeds  with  o ld  

defects  tha t a re  no  longer the  case  bu t there  were  sewer com pla in ts , 

there  were  m echanica l com pla in ts .  Those  is sues  were  reso lved , they 

were  inspected ; they were  repa ired , be fore  the  bu ilde rs  knew about it.   

We d idn ' t even  know about what was  go ing  on  until way la te r.  Tha t's  

no t d iligen t to  no t no tify the  contractors  who you  be lieve  is  respons ib le , 

and  who you 're  gonna '  sue  la te r, o f what's  go ing  on . 

Num ber th ree .  The re  was  Unit 300 repa irs .  Those  Unit 300 

repa irs  had  a lready begun by the  tim e  our experts  go t ou t there  to  look 

a t it.  Those  were  a lready going  on .  There  was  wate r tes ting  on  Unit 300.  

Yeah , counse l in form ed our office  tha t there  was  go ing  to  be  tes ting  

com ing  up .  Our office , m y boss , he  reached  out to  oppos ing  counse l 

and  sa id , hey, when  is  th is  -- I th ink it was  a  Monday -- he  reached  out to  

oppos ing  counse l and  asked , well, when 's  the  water tes ting  gonna '  

occur?  And th is  was  a ll in  the ir m oving  papers .  They actua lly provided  

these  em ails .  And our -- m y boss  sa id , well, when 's  the  water tes ting  on  

the  un its  gonna '  com e?  They sa id , oh , well, sorry, actua lly it jus t s ta rted , 

you  know, it s ta rted  earlie r th is  m orning; you  be tte r ge t ou t there .  But, 

by tha t tim e  it was  too  la te  for us  to  grab  our expert -- our fenes tra tion  

guy and  ge t ou t the re .   
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Now, regard ing  the  sewer and  m echanica l repa irs .  We 

reques ted  in fo rm ation  from  counse l.  We sen t a  le tte r on  March  -- and , I 

have  the  le tte rs  -- I th ink one  of them  m ay have  been  a ttached  to  the ir 

rep ly brie f.  We sen t them  a  le tte r on  March  29th , 2016.  We asked  them  

for in form ation  on , one , who  d id  the  sewer repa irs?  Who d id  the  

m echanica l repa irs?  Where  those  parts  a re?  Did  we  ge t a  response?  

No.  We neve r go t a  response .  We had  to  fo llow up  with  them , with  

another le tte r on  April 29th , which  I have  here .  Another le tte r, April 29th  

-- and , we  actua lly gave  them  a  deadline  th is  tim e  to  respond of May 3rd .  

Did  we  ge t a  response?  No.  They want to  ind ica te  to  you  tha t th is  -- th is  

expanded  tim eline , well, which  they added  in to  the ir -- which  is  bas ica lly 

new facts , and  we 're  ob jecting  to  the  fact tha t there 's  new evidence  

provided  in  the ir -- in  the  rep ly brie f; jus t like  they're  ob jecting  to  us .  But, 

those  expanded  tim eline  events , those  show, oh , tha t we  corresponded  

with  counse l.  Well, yeah , we  corresponded  with  them .  They d idn ' t 

necessa rily correspond back with  us .  So  I hard ly ag ree  tha t tha t would  

be  cons idered  d iligen t p rosecution  of your cla im . 

And aga in , about the  tim eline  tha t they provide .  They 

provide  a ll these  da tes  of th ings  tha t happen .  Again , they have  to  -- they 

had  to  do  tha t.  It' s  part o f the ir ob liga tion .  They have  to  be  vig ilan t for 

the ir clien t; they have  to  show up .  But a ll o f the  o ther da te s , they rea lly 

a re  -- they're  red  he rrings .  The  only da tes  tha t rea lly m atte r, 'cause  

here 's  what they're  contending  tha t they ge t to lling  -- the  on ly da te s  tha t 

rea lly m atte r is  the  30-day window afte r the  m edia tion .  Le t's  look and  

see  wha t happened  during  tha t tim e .  We don ' t have  any specific da tes .  
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We don ' t have  any written  record  of anyth ing  tha t rea lly occurred  during  

tha t 30-day window.  It wasn ' t, like , oh , NRCP 4(i), like  they sa id .  They 

d idn ' t file  a  m otion  with  the  Court, seeking  an  extens ion  of tim e  to  file  

the ir com pla in t.  No th ing  happened .  It wasn ' t -- like  they sa id  a  m inute  

ago , it wasn ' t the ir ob liga tion  to  g ive  th is  in form ation  for our m otion  for 

sum m ary judgm ent on  the  subs tan tia l com ple tion  da tes .  Well, it wasn ' t 

our ob liga tion  to  te ll them  about the ir a ffirm ative  cla im s  tha t they had  to  

file .  The re  was  no th ing  done  in  tha t 30-day period . Noth ing .  And, 

no th ing  written  of record  of tha t.  Tha t' s  when  they had  to  be  vig ilan t; 

the  m os t vig ilan t.  Everyth ing  e lse  a re  th ings  tha t, yeah , specia l m as te r 

has  a  hearing ; you  gotta '  show up .  If the  Court has  a  hearing , you  gotta '  

show up .  If there 's  inspections  tha t you  a re  undergoing  yourse lf, yeah , 

you  gotta '  show up , it' s  your inspections .  So , the  a rgum en t tha t they've  

been  d iligen t, and  vig ilan t, and  they've  done  everyth ing  they could , is  

frankly, Your Honor, jus t no t true . 

Sorry, I have  a  lo t o f no tes , Your Honor. 

THE COURT:  Tha t's  okay. 

MR. GIFFORD:  Making  sure  I cove red  a ll m y bases . 

THE COURT:  Tha t's  okay. 

MR. GIFFORD:  Thank you . 

[Pause] 

MR. GIFFORD:  And , jus t aga in , Your Honor, to  re ite ra te , 

NRCP -- o r excuse  m e -- NRS 40.695(2), it is  aga in , it' s  an  extens ion  of 

what wou ld  a lready have  been  a  to lling  process  so  tha t parties  could  

com ple te  tha t p rocess  if they needed  it.  It wasn ' t m ean t for people  to  
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jus t skirt the  s ta tu te  of repose , and  then  ask the  Court for an  extens ion  of 

tim e  to  file  tha t lawsuit beyond tha t s ta tu te  of repose .  What they're  

asking  you  to  do , is  to  m ake  s ta tu te  of repose  longer.  Tha t is  no t what 

NRS 40.695(2) says .  Counse l even  adm itted  tha t he  d idn ' t rea lly re search  

the  is sue  of what the  purpose  of tha t s ta tu te  was .  But, he ' s  re lying  on  it 

heavily in  h is  rep ly.  And, it is  a  conditiona l counterm otion . 

[Pause] 

MR. GIFFORD:  I want to  m ention  a  couple  m ore  a rgum ents , 

Your Honor, about som e of the  o ther good-fa ith  a rgum ents , o r, excuse  

m e, the  good-cause  a rgum ents  tha t counse l ra ised .   

They say tha t the  bu ilders  can ' t cla im  pre judice .  Your Honor, 

any party tha t files  the ir cla im s  tim ely, a re  abso lu te ly pre jud ice  by cla im s  

ge tting  filed  back aga ins t them , tha t were  la te .  The  whole  purpose  of the  

s ta tu te  of lim ita tions  of repose , the  reason  they a re  so  rig id  is  because  

pre jud ice  is  im plied  in  those  -- in  tha t reasoning .  It' s  -- the re 's  no  good-

cause  te s t, so  when  it' s  okay to  m ove  beyond those  is sues .   

So  we  a re  faced  with  liab ility if the  Court agrees  with  the  

associa tion , tha t they can  file  the ir cla im s  la te .  And, tha t is  abso lu te ly 

pre jud icia l, the re 's  no  doubt about tha t a t a ll.   

One  a rgum ent tha t counse l m ade  in  the ir conditiona l 

counterm otion  was  tha t the  HOA brought the ir cla im s  five  days  a fte r the  

one-yea r anniversa ry of the  Chapter 40 notice .  Well, Your Honor, I've  

a lready sa id  th is  be fore ; tha t a rgum ent is  irre levant because  tha t wasn ' t 

the  applicab le  to lling  period , even  if a  to lling  pe riod  had  applied .  It was  

the  30 days  a fte r.  So  when they filed  the ir cla im s , they're  jus t four 
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m onths  la te . 

Now, even  if you  ag ree , Your Honor, tha t som ehow good 

cause  exis ts , it doesn ' t m atte r because  to lling  never occurred , and  there  

was  no th ing  to  extend . 

Thank you . 

THE COURT:  Thank you . 

MR. GAYAN:  Your Honor, I' ll try to  be  very brie f.  And, I 

apologize , I'm  p robably the  wors t o ffender today.  But, we ' re  figh ting  for 

our clien t's  figu ra tive  life  he re ; so , I apo logize . 

I wanted  to  po in t ou t -- I know we 've  ta lked  about Sky and  

these  o ther ca ses  qu ite  a  b it today.  I ju s t wanted  to  m ake  a  com m ent; I 

m eant to  m ake  it be fore , these  a re  a ll o ther Dis trict Court-leve l decis ions , 

and  the  Court isn ' t bound by any of tha t. 

THE COURT:  Well, Sky was  m ine . 

MR. GAYAN:  Sky was  yours .  Bu t, I w ill po in t ou t, and  I'm  so  

g lad  tha t the  bu ilde rs  a ttached  the  sum m ary judgm ent brie fing  abou t 

Sky, because  I looked  a t it over the  pas t few m inutes  here , and  the  

associa tion  in  tha t case , d idn ' t a rgue  com pulsory countercla im s , and  d id  

no t reques t any re lie f under 40.695(2).  Those  a re  is sues  the  Court never 

cons idered , and  tha t is  a  p rim e exam ple  of why com paring  be tween  

Dis trict Court cases  is  o ften  apples  to  oranges .   

I th ink, you  know, courts  do  the  bese t with  what they' re  

g iven , a  lo t o f the  tim e , and  if a  pa rty doesn ' t ask for som e th ing , I don ' t 

know tha t courts  a lways  have  to , o r do  sua  sponte , he lp  som ebody out 

with  som e -- an  a rgum ent tha t they should  have  m ade , o r could  have  
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m ade .  I don ' t th ink tha t's  the  Court's  ob liga tion .  I know judges  like  to  do  

tha t for p ro  se  litigan ts  bu t when  there ' s  counse l, Your Honor, doesn ' t 

need  to  go  out on  a  lim b and  he lp  peop le  ou t. 

So  jus t looking  a t those , those  a re  a rgum ents  tha t were  

never m ade .  Those  a re  im portan t a rgum ents  tha t we  have  here .  And 

so , while  I th ink a  lo t o f the  ana lys is  and  conclus ions  of law tha t the  court 

d id  in  Sky is  s im ila r, from  the  AB125 grace  period , and  to lling-type  

a rgum en ts  in  genera l, it seem s to  apply to  what we 're  ta lking  about here  

today.  We 've  go t is sues  and  a rgum ents  be ing  m ade  tha t go  well beyond 

what the  Sky Associa tion  a rgued , and  so , I don ' t know tha t the  Court -- 

I' ll say the  Court is  defin ite ly no t lim ited  by wha t it d id  in  the  Skye  case .  

I jus t wanted  to  clea r up  the  record .  There 's  m aybe  som e 

confus ion  about the  J am ison  case .  And I know I'm  on  rep ly on  the  

counterm otion .  I never sa id  J am ison  d idn ' t involve  countercla im s .  I sa id  

the  Boca  Park  case  doesn ' t involve  countercla im s .  And tha t was  m aybe  

jus t confused  by counse l the re . 

I know the  Court ra ised  th is  when  I was  up  las t tim e , tha t 

40.695(2) seem s like  it' s  lim ited  to  where  the  Chapte r 40 p rocess  is  taking  

longer, and  tha t's  what it should  be  lim ited  to .  Tha t’s  jus t no t in  the  

s ta tu te .  I th ink it would  have  been  very easy for the  leg is la ture  to  pu t it 

in  there . 

THE COURT:  Well, I -- can  I ask you , though, I -- and  I 

b rought Kitech  up  -- 

MR. GAYAN:  Uh-huh. 

THE COURT:  -- because , there  is  no  way you  could  have  
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been  working  48 hours  a  day, which  we  don ' t have , obvious ly, to  ge t -- 

MR. GAYAN:  They try to  m ake  m e to  do  tha t. 

THE COURT:  I be lieve  it.  You could  have  worked  incessan tly 

and  not go tten  s leep , lite ra lly for m onths  and  m onths , the re 's  no  way 

you  were  gonna '  ge t a ll tha t des tructive  tes ting , a ll o f your d iscovery 

done , a ll the  in form ation  you  needed  to  try and  reso lve  tha t case  in  the  

pre -litiga tion  process , with  dea ling  with  36,000 hom es , in  four or five  

cases .  There ' s  jus t no  way, and  I can  -- and  you  couldn ' t even  ge t to  

m edia tion .  You couldn ' t ha rd ly ge t to  inspection  and  repa ir, and  a ll o f 

tha t s tu ff.  You couldn ' t even  ge t to  tha t m edia tion  with in  a  year.  And, I 

can  unde rs tand , having  th is  p rovis ion  in  there  to  say, yeah , tha t's  good  

cause .  There ' s  no  way you  can  do  it.  You know, you  were  gonna '  d ie  

do ing  th is  s tu ff, you  know.   

So , bo ttom  line , we  have  to  g ive  you  an  extens ion  of tim e .  

And, thankfu lly, the  leg is la ture  has  g iven  us  tha t d iscre tion  to  do  tha t.  

But where  I'm  having  a  little  b it o f a  rub , Mr. Gayan , is  a fte r -- obvious ly 

you  guys  have  got your d iscovery done , you 've  go t enough to  ge t to  the  

m edia tion , why wasn ' t your cla im s  brought with in  tha t 30-day period?  I 

m ean , now le t' s  ge t ou ts ide  of the  com pulsory counte rcla im .  And you  

m ay even  say, well, good  cause  exis ts  because  we  though t tha t we  

a lready had  everyth ing  taken  care  of.  I ge t tha t.  But, why wasn ' t it 

b rought a fte r the  m edia tion? 

MR. GAYAN:  Well, I will add ress  tha t, and  I'd  like  to  tie  it in to  

your sub  2, 40.695(2) com m ent and  d iscuss ion . 

THE COURT:  Yeah , p lease . 
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MR. GAYAN:  So , I th ink tha t Kitech  and  Chapter 40 -- long  

Chapter 40 process  scenario  is  ce rta in ly the  m os t com m on use  of 

extending  the  to lling  provis ion  under sub  2, bu t it' s  ce rta in ly no t lim ited  

to  tha t.  There ' s  no th ing  in  the  s ta tu te  tha t would  say, it' s  lim ited  to  tha t; 

so , it' s  any -- any good cause .   

And so , the  good  cause  here  is , the  associa tion  was  sued  by 

the  parties  tha t they gave  the  Chapter 40 notice  to .  They were  sued  two 

days  a fte r the  m edia tion .  So , the  associa tion  was  actua lly defending  the  

cla im s , and  those  a re  a ffirm ative  cla im s  for re lie f; no t jus t deb t re lie f, 

they were  defending  the  action  righ t a fte r the  case  -- righ t a fte r the  

m edia tion ; with in  two days , there  it is .  And, our rep ly on  the  

counterm otion  shows, we  got a  b rie f extens ion  to  respond  to  the  

bu ilder's  com pla in t, and  so , counse l sa id  he  d idn ' t know what we  were  

do ing .  Well, tha t was  before  m y tim e  but p re tty norm al to  ge t a  little  

extens ion  when you  have  a  com pla in t se rved  aga ins t you .  I jus t asked  

for two weeks , yes te rday, on  another one .  So  it happens  a ll the  tim e  

'cause  you 're , you  know, whoa , I d idn ' t know tha t was  com ing , I go tta '  

find  counse l, loca l, whatever -- 

THE COURT:  You could  jus t be  busy. 

MR. GAYAN:  You 're  usua lly no t s itting  a round twiddling  

your thum bs; waiting  to  be  sued , I' ll te ll you  tha t.  And, I know Your 

Honor practiced  as  well, and  so , it' s  p re tty unusua l to  ju s t s it a round  and  

wait fo r it.  Especia lly two days  a fte r the  m edia tion .  There  was  no  reason  

the  bu ilders  had  to  sue  the  HOA, but they d id .  And so , the re  it is .  The  

associa tion  got a  b rie f extens ion  and  s ta rted  brie f -- filed  a  m otion  to  
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d ism iss , on  tim e , based  on  the  extens ion  tha t they got.   

And so , m y unders tanding , because  it -- like  I s a id , be fore  m y 

tim e , the  HOA filed  -- they were  do ing  it righ t.  They were  ge tting  an  

extens ion , responding  to  the  com pla in t, b rie fing  the  m otion  to  d ism iss , 

com ing  in  here , a rguing  it, ge tting  the  Court's  ru ling , and  then  filing  the ir 

answer and  countercla im , which  is  the  norm al p rocess  for responding  to  

a  com pla in t.  It' s  poss ib le  -- sure , is  it theore tica lly poss ib le  tha t the  HOA 

could  have  separa te ly filed  a  new action  som ewhere  e lse  and  had  it 

consolida ted?  Sure .  They could  have  done  tha t.  But, we  a lready had  

th is  case  here .  And  so , answering  and  filing  a  countercla im  with in  the  30 

days , would  have  been  out o f the  norm al course  of re sponding  to  a  

com pla in t. 

So  I th ink tha t's  why it was  done .  I be lieve  tha t's  ano ther 

bas is  for good  cause .  And when I say the  HOA was  d iligen tly litiga ting  

th is  case , it’s  no t ju s t the  pre-litiga tion .  They got the  com pla in t, they 

responded  to  it tim ely, they were  do ing  everyth ing  they were  supposed  

to  be  do ing  in  the  norm al course  o f defending  a  case  filed  aga ins t them .  

And I thought, I be lieve , I th ink they were  do ing  what they were  

supposed  to  be  do ing .   

And, I know, you  know, tha t's  sepa ra te  and  apa rt from  

whether it' s  com pulsory counte rcla im s  and  it re la tes  back and  a ll those  

th ings .  But, the  HOA thought it was  do ing  everyth ing  righ t.  And, one  

th ing , Your Honor, d id  no t hear, you 've  heard  from  the  bu ilders  council 

twice  today, p re tty lengthy p resen ta tions .  Not one  m ention  of how they 

a re  pre jud iced , wha tsoever. 
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THE COURT:  Well, they d id  say tha t there  is  au tom atic 

pre jud ice  whenever you  have  an  untim ely cla im  filed  aga ins t you , under 

the  s ta tu te  of repose  or s ta tu te  of lim ita tions . 

MR. GAYAN:  Well, if tha t was  the  case , then  no  court could  

ever gran t an  extens ion  to  se rve  a  com pla in t, righ t?  You ge t 120 days .  

Well, you  know, if I le t you  sue  th is  party, they're  gonna '  be  pre jud iced .  

Tha t's  no t the  p re jud ice  we ' re  ta lking  about, the  fact tha t cla im s  exis t.  

The  Suprem e Court wants  cla im s  to  be  heard  on  the  m erits ; no t tossed  

on  procedura l technica litie s ; particu la rly where  there  is  ze ro  pre jud ice .  

He  had  a  30-page  rep ly, two  opportun ities  today to  te ll Your Honor how 

they were  pre jud iced  or surp rised  by any of th is .  The  fact is  they 

weren ' t.  Tha t' s  why he  can ' t com e up  with  anyth ing , they have  noth ing .  

There  is  no  ha rm , there 's  no  pre jud ice .  They're  fu lly aware  of our 

cla im s , the  HOA's  cla im s , tha t's  why they preem ptive ly sued  us , two 

days  a fte r the  m edia tion .  Because  they wanted  to  tackle  it head  on .  

Tha t's  the ir s tra tegy, tha t's  why we 're  here , and  tha t's  what we 're  do ing .  

But, there 's  no  poss ib le  way for them  to  cla im  surprise , p re jud ice , 

anyth ing .  And, tha t is  the  key ana lys is , I th ink, fo r decid ing  th is  is sue , is  

whether there ' s  actua lly any harm , and  there  is  none .   

We 're  go ing  fo rward  on  the  bu ilde r's  cla im s , regard less , and  

so , we 're  gonna '  be  here .  So  why not litiga te  a ll the  cla im s  on  the ir 

m erits , Your Honor. 

And, le t m e  jus t check m y notes  and  m ake  sure  I have  -- 

THE COURT:  Well, I actua lly have  a  ques tion  for you  -- 

MR. GAYAN:  I'm  happy to  answer. 
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THE COURT:  -- a fte r you  fin ish  looking  a t your no tes . 

MR. GAYAN:  Yep.  Nope , go  ahead  righ t now, p lease . 

THE COURT:  Well, I've  been  th inking  about th is  while  I've  

been  lis ten ing  to  you , and  tha t ge ts  in to  the  s ta rt o f the  subs tan tia l 

com ple tion .  And I know I’m  kind  of go ing  back; ou ts ide  of the  

conditiona l countercla im  argum en ts .  But -- and  I've  go tten  to  th inking  

about th is .  Okay.  If -- and  th is  is  no t the  firs t ca se  where  the  parties  have  

found for m e, two o f those  th ree  e lem ents , o r what you  can  find .  Th is  is  

no t the  firs t tim e .  And what Defense  counse l is  te lling  m e is  tha t we  jus t 

could  no t find  tha t s econd  factor.   

And I -- m aybe  I'm  th inking  about th is  for fu ture  cases .  If you  

a lways  -- if you 've  go t a  s itua tion  in  fu ture  cases , and  in  th is  one , where  

you  can ' t find  one , o r m aybe  you  can ' t find  two, and  you 've  exercised  

good d iligence , jus t you  can ' t find  it.  Doesn ' t tha t, in  fact, extend  the  

s ta tu te  of repose  because  you  can ' t have  a  s ta rt da te? 

MR. GAYAN:  Your Honor, it' s  a  -- tha t' s  a  good  poin t.  I th ink 

it' s  a  good , log ica l way to  go  with  the  is sue .  I' ll tackle  it p rocedura lly, 

m aybe , firs t. 

THE COURT:  Sure . 

MR. GAYAN:  And, I don ' t know wha t's  happened  in  o ther 

cases .  Your Honor years  a  lo t o f cases  and  m otions  and  these  is sues  no t 

p robably un ique  to  the  Court.  But, I m entioned  we 've  s ta rted  d iscovery.  

We haven ' t a ctua lly go tten  there .  So  when -- when  the  bu ilders  say 

they've  looked , they m ean  the ir lawyers  have  looked .  And  we hea rd  Mr. 

Gifford , you  know, bas ica lly tes tify here  today, am ending  h is  a ffidavit; 

0069
AA4009



 

- 70 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

saying , tha t oh , I d id  persona lly search , oh , you  know, don ' t m ind  what 

the  a ffidavit s ays , I looked , too .  But, tha t's  no t adm iss ib le  e ither, a re  we  

gonna '  pu t Mr. Gifford  on  the  s tand  a t tria l, tha t's  no t what's  gonna '  

happen .   

So , what would  norm ally happen  is , we  would  do  d iscovery, 

parties  would  find  th ings , the  bu ilders  would  depose  m y clien t and  o ther 

people , and  find  ou t if a  no tice  of com ple tion  exis ts , and  where  is  it, and  

do  you  know if one  was  ever done?  And then  we 'd  actua lly have  

adm iss ib le  evidence , for the  Court to  cons ider, on  a  Rule  56 m otion .  Not 

th is  th ing  a t the  beg inning  of the  case  before  any d iscovery on  th is  top ic 

has  been  done , they pulled , you  know, oh , we  looked  and  we found  two 

of the  th ree , bu t we  couldn ' t find  a  th ird , well, so , Rule  56 precludes  

sum m ary judgm ent.   

And, yeah , if we  don’t'  have  a  th ird  one .  If we  ge t to  tha t 

po in t in  tim e  where  everybody who knows anyth ing  about th is , and  they 

say defin itive ly, nope , one  was  never done .  Okay, well, tha t's  a  d iffe ren t 

scenario , righ t?   Right now, the  Court has  two o f the  th ree , one  doesn ' t 

exis t, and  so  you  take  the  la te r o f the  two tha t exis t.  But, we 're  no t even  

there  ye t.  We don’t even  know.   

And, you  know, we  haven ' t had  a  chance  to  respond on  tha t 

is sue .  I haven ' t had  a  chance  to  look a t it, b rie f it, whatever; tha t was  

s tuck in to  the  rep ly.  I th ink tha t's  a lso  a  b it unfa ir, and , you  know, no t 

perm itted .   

I hope  tha t answered  the  Court's  ques tion . 

THE COURT:  Sure .  
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MR. GAYAN:  But, yeah , if -- I guess  to  specifica lly answer the  

Court's  ques tion .  If the  witnesses  say, I don ' t know, if everybody says  I 

don ' t know if one  ever exis ted  and  we  -- and  then  there 's  a  b ig  ques tion  

m ark about whethe r one  ever exis ted , I don ' t know how they ge t 

sum m ary judgm ent, un less  they can  show it d idn ' t exis t, and  it -- 

o therwise , who  knows what the  da te  is .  

THE COURT:  Mr. Gayan , and  I th ink I agree  with  you , if 

everybody says , I don ' t know and  we don ' t have  any of 'em , then  you  

m ay not have  a  s ta tu te  of repose .  I don ' t know. 

MR. GAYAN:  When  d id  it -- when  d id  it s ta rt. 

THE COURT:  I haven ' t been  presen ted  with  tha t ye t. 

MR. GAYAN:  Right.  Right.  And so , I ju s t th ink it' s  

p rem atu re .  And, we ' ll see  what happens .  I m ean , tha t's  why d iscovery 

exis ts , to  find  out the  facts .  The  actua l facts ; no t supposed  facts , o r what 

happened  in  som e o ther s im ila r cases , and  what was  done  with  som e 

o ther s im ila r bu ild ings , none  of tha t actua lly m atte rs  a t a ll. 

Your Honor, the  on ly o ther th ing  I' ll po in t ou t is  counse l sa id , 

and  he  kind  of po in ted , o r in s inua ted  he  was  po in ting  a t us , and  ca lled  it 

-- it' s  the ir litiga tion .  He  sa id  it' s  -- it' s  the  HOA's  litiga tion .  So , you  

know, I' ll jus t kind  o f leave  tha t a t tha t.  It is  our case .  It' s  a ll re la ted .  It' s  

the  -- our no tice  s ta rted  th is  whole  th ing .  The  whole  case  is  about our 

no tice ; about ou r cons truction  defect cla im s .  They're  clea rly a ris ing  out 

o f the  sam e transaction  of occurrence .  We shou ld  a ll -- they should  a ll 

be  cons idered  toge ther; in  fron t o f the  sam e Court, a ll a t the  sam e tim e 

for e fficiency sake , and  for every o ther reason  under Rule  1. 
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Thank you , Your Honor. 

THE COURT:  Okay, thank you . 

Okay, I want to  -- I go t a  chance  to  review your b rie fs  bu t I d id  

no t ge t a  chance  to  review a ll the  cases . 

MR. GIFFORD:  Okay. 

THE COURT:  And, I would  like  to  take  th is  one  under 

advisem ent.  These  case  -- and  you  brought up  som e new issues , and  on  

b ig  cases  like  th is , I assum e these  kinds  of is sues  go  up  to  the  Suprem e 

Court eventua lly.  So  I would  like  to  write  a  decis ion  on  it.  So  I'm  gonna '  

take  it under advisem ent. 

MR. GAYAN:  Thank you , Your Honor, I apprecia te  your 

pa tience . 

MR. GIFFORD:  Thank you , Your Honor. 

[Proceed ings  concluded  a t 11:51 a .m .] 
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