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CONSTRUCTION, INC., a Nevada Corporation; 
SIERRA GLASS & MIRROR, INC.; F. 
ROGERS CORPORATION; DEAN ROOFING 
COMPANY; FORD CONTRACTING, INC.; 
INSULPRO, INC.; XTREME EXCAVATION; 
SOUTHERN NEVADA PAVING, INC.; 
FLIPPINS TRENCHING, INC.; BOMBARD 
MECHANICAL, LLC; R. RODGERS 
CORPORATION; FIVE STAR PLUMBING & 
HEATING, LLC, dba SILVER STAR 
PLUMBING; and ROES 1 through , inclusive, 
 

Counter-Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
PLAINTIFFS/COUNTER-DEFENDANTS LAURENT HALLIER, PANORAMA TOWERS 

I, LLC, PANORAMA TOWERS I MEZZ, LLC, AND M.J. DEAN CONSTRUCTION, 
INC.’S, OPPOSITION TO DEFENDANTS/COUNTER-CLAIMANTS’ MOTION TO 

ALTER OR AMEND THE COURT’S FINDINGS OF FACT, CONCLUSIONS OF LAW, 
AND ORDER ENTERED ON MAY 23, 2019 (FILED 09/09/2019) 

 
COMES NOW, Plaintiffs/Counter-Defendants LAURENT HALLIER, PANORAMA 

TOWERS I, LLC, PANORAMA TOWERS I MEZZ, LLC and M.J. DEAN CONSTRUCTION, 

INC. (hereinafter collectively referred to as “the Builders”), by and through their counsel of record, 

Peter C. Brown, Esq., Jeffrey W. Saab, Esq., and Devin R. Gifford, Esq. of the law firm of Bremer 

Whyte Brown & O’Meara, LLP, and hereby file PLAINTIFFS/COUNTER-DEFENDANTS 

LAURENT HALLIER, PANORAMA TOWERS I, LLC, PANORAMA TOWERS I MEZZ, 

LLC, AND M.J. DEAN CONSTRUCTION, INC.’S, OPPOSITION TO 

DEFENDANTS/COUNTER-CLAIMANTS’ MOTION TO ALTER OR AMEND THE 

COURT’S FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER ENTERED ON 

MAY 23, 2019 (FILED 09/09/2019). 

 This Opposition is made and based on the attached Memorandum of Points and Authorities, 

the pleadings and papers on file herein, and all evidence and/or testimony accepted by this Honorable 

Court at the time of the hearing on the Motion.  

/// 

/// 

/// 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

On February 11, 2019, the Builders filed their Motion for Summary Judgment pursuant to 

NRS 11.202(1)(“Builder’s Motion”), arguing that PANORAMA TOWERS CONDOMINIUM 

UNIT OWNERS’ ASSOCIATION’s (hereinafter “the Association”) Counter-Claim for 

constructional defects was time-barred.  On March 1, 2019, the Association filed an Opposition and 

a Conditional Counter-Motion for Relief.  Subsequently, the Builders filed both a Reply Brief in 

support of Builders’ Motion and an Opposition to the Association’s Conditional Counter-Motion.  

The Association ultimately filed a Reply Brief in support of its Conditional Counter-Motion.  The 

parties’ briefings were extensive and comprehensive.  Thereafter, on April 23, 2019, this Honorable 

Court held a multi-hour hearing during which counsel for both the Builders and the Association were 

provided ample, uninterrupted opportunities to fully develop each and every legal issue from their 

respective briefings.  

On May 23, 2019, this Court entered a thoughtful, focused, 16-page “Findings of Fact, 

Conclusions of Law and Order.” (“Order”).  This Court ruled in favor of the Builders, finding that 

the Association’s construction defect claim for alleged window defects was time-barred.  This 

Court’s Order carefully referenced and addressed, in detail, each argument raised by both sides, and 

also provided a comprehensive analysis of how this Court interpreted the underlying statutory and 

case authority pertaining to each issue.  On May 28, 2019, the Builders filed a Notice of Entry of 

Order.  

On June 3, 2019, eleven days after this Court entered its May 23, 2019 Order summarily 

disposing of the Association’s Counter-Claim, the Association filed a Motion for Reconsideration 

or, in the Alternative, Motion to Stay the Court’s Order. On June 13, 2019, twenty-one days after 

this Court entered its May 23, 2019 Order, the Association filed a Motion for Reconsideration of 

and/or to Alter or Amend the Court’s May 23, 2019 Order, pursuant to NRCP 54(b) and NRCP 59(e).   

The Court denied that motion, holding that the law at the time of the judgment was a six (6) year 

statute of repose, not ten (10) years.   

/// 
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The May 23, 2019 Order followed by the May 28, 2019 Notice of Entry of Order constituted 

a final judgment, as indicated by the Court’s recent granting of the Builders’ Motion to Certify the 

May 23, 2019 Order as a Final Judgment pursuant to NRCP 54(b). (See Motion, Exh. 4). 

Second, the Association predicates its request for reconsideration on the basis of AB 421, 

which the Association presumably believes (incorrectly) will retroactively operate to lengthen the 

statute of repose period for previously-adjudicated claims such as those in the present case.  The 

Association’s request is based on a presumed argument that passage of AB 421 presents a new or 

changed issue of law.  However, such reasoning is fatally flawed because AB 421 does not become 

effective law until October 1, 2019.  Thus, while AB 421 was signed by Governor Sisolak on June 

3, 2019, the effective date is not until October 1, 2019.  Consequently, at the time of the Court’s May 

23, 2019 Order, there was not an issue of law or change of law that can serve as grounds for 

reconsideration of this Court’s May 23, 2019 Order.  The law at the time of the Court’s May 23, 

2019 Order was the controlling law.  The Court has rendered that Order a final judgment. 

 Third, even if this Court did find that that there is a new or changed issue of law by virtue 

of AB 421’s passage, any retroactive application of AB 421 would still be inapplicable as to the 

Association’s already-disposed claims.  The Association improperly interprets AB 421 as permitting 

previously-adjudicated defect claims, under 2015 AB 125’s 6-year statute of repose, to be revived 

by virtue of the 10-year repose period of 2019 AB 421.  This is both a misreading and 

misinterpretation of AB 421.  While AB 421 on its face will arguably allow defect claims for 

properties with substantial completion dates of October 1, 2009 forward (ten years retroactive to the 

October 1, 2019 effective date of AB 421), it does not apply retroactively to claimants with 

previously-adjudicated claims.  It is telling that the Association has never commented, addressed or 

responded to this fact despite the Builders’ pointing it out, an admission that the Builders are correct 

on this obvious point. 

Fourth, if this Court were to apply AB 421 based on the misguided interpretation proposed 

by the Association, any change of this Court’s May 23, 2019 Order to the detriment of the Builders 

would constitute a clear constitutional infringement on the vested due process rights of the Builders. 
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The Association claims that Nevada law does not prohibit retroactive application of statutes of 

repose.  The cases cited in support of this position however are not relevant to this analysis because 

they are factually and legally dissimilar, as they discuss statutes of limitations, which invoke a 

different legal perspective than do statutes of repose.  

The instant Motion is improper and it does not warrant rehearing of the same arguments 

already briefed, argued and decided by this Court.  In its August 9, 2019 Order denying the 

Association’s first NRCP 59(e) Motion, the Court already stated that re-argument is not warranted. 

(See Motion, Exhibit 3, Pg. 7, Ln. 10-11).   

This Court’s May 23, 2019 Order was a final, single judgment.  The Association’s repeat 

Rule 59(e) Motions that present the same arguments and seek the same relief from the same judgment 

are prohibited.  The instant Motion is nothing more than a dilatory tactic, which is likewise 

inappropriate to achieve relief.  The Association’s request for reconsideration based on AB 421 is 

defective because AB 421 takes effect long after the Court entered its final, appealable judgment.  

Not only is this case outside of AB 421’s relevant scope, but a retroactive application of the lengthier 

statute of repose would unconstitutionally infringe on the Builders’ vested rights, as Nevada Courts 

have held. The Association fails to refute this position with any relevant case law.  

For these reasons this Court should deny the Association’s repeat 59(e) Motion. 

II. ARGUMENT 

 

A. THE ASSOCIATION’S LATEST REPEAT NRCP 59(e) MOTION IS IMPROPER 

AND MUST BE DENIED 

 

The Association has already taken advantage of its opportunity to file a Rule 59(e) motion.  

Its first motion for reconsideration, filed June 3, 2019, although it did not explicitly state it, was 

disguised as a motion for reconsideration under Rule 59(e), in that it sought the Court’s relief from 

its final, May 23, 2019, judgment. Be that at is it may, the Association then filed a second motion 

for reconsideration, this one specifically under NRCP 59(e).  After the Association was unsuccessful 

on those motions, the Association then filed yet another Motion for Reconsideration, this third one 

under NRCP 59(e).  Repeating the same motion with the same arguments is not only legally 
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improper, it is frowned upon by courts.  The Association’s strategy is transparent, filing the instant 

Motion in order to simply delay the time until AB 421 is enacted. This is hypocritical given the 

Association’s gripe that the Builders filed its Motion for Certification under 54(b) simply to expedite 

an appeal on the matter.  As explained during the hearing on the 54(b) certification Motion, the 

Builders’ use of 54(b) was perfectly legitimate in this case, and was in partial response to the 

Association’s prior arguments that the May 23, 2019 Order was not a final judgment. 

Notwithstanding, the Court has already ruled on the very issues presented in the Association’s prior 

motions for reconsideration.  Therefore, the repeat Rule 56(e) Motion is improper. 

i. The Association’s Repeat 59(e) Motion Regurgitates the Same Arguments as its 

Prior Rule 59(e) Motion(s), and is Therefore Improper so it Must be Denied. 

 

The flipside of Justice Maupin’s observation that “the district court is empowered to correct 

erroneous rulings at any time prior to the entry of final judgment” Ins. Co. of the W. v. Gibson Tile 

Co., Inc., 122 Nev. 455, 466 n.4, 134 P.3d 698, 705 n.4 (2006) (Maupin, J., concurring) (citing NRCP 

54(b)), is that the court is restricted in that kind of reassessment after the entry of a final judgment. 

One of those restrictions is that arguments previously raised, considered, and rejected in one 

bid to alter or amend the order (which is, under Rule 54(b), the final judgment) cannot be reasserted 

in a successive motion to alter or amend that order.  In Nelson v. City of Albuquerque, the court, 

analyzing FRCP 59(e), which is virtually identical to NRCP 59(e), ruled that the lower court abused 

its discretion by “committing a legal error when granting the defendants’ second Rule 59(e) motion.”  

Nelson v. City of Albuquerque, 921 F.3d 925, 929 (10th Cir. 2019).  The Nelson defendants 

regurgitated arguments that had already been presented in the first Rule 59(e) motion.  Id.  The 

Nelson court went on to say that “Rule 59(e) motions may be granted when the court misapprehended 

the facts, a party’s position, or the controlling law.”  Id., (citing Servants of the Paraclete v. Does, 

204 F.3d 1005, 1012 (10th Cir. 2000)).  Once a “district court enters judgment, the public gains a 

strong interest in protecting the finality of judgments. Id. (citing Sanchez-Llamas v. Oregon, 548 

U.S. 331, 356, 126 S. Ct. 2669, 165 L. Ed. 2d 557 (2006) (“discussing the important interest in the 

finality of judgments").  The Nelson court recognized that the “interest in finality becomes even 
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stronger when a district court has previously denied relief under Rule 59(e).  Id. (citing In re Stangel, 

68 F.3d 857, 859 (5th Cir. 1995) ("[T]he interest of finality requires that the parties generally get 

only one bite at the Rule 59(e) apple for the purpose of tolling the time for bringing an appeal.")1.  

The Nelson court further elaborated:  

[G]iven the strength of this interest in finality, we have restricted district 

courts' discretion when ruling on motions based on Rule 59(e). For example, 

we held in Servants of the Paraclete that Rule 59(e) motions are “not 

appropriate to revisit issues already addressed or advance arguments that 

could have been raised in prior briefing.” The United States Supreme Court 

also stated in Exxon Shipping Co. v. Baker that "Rule 59(e) permits a court 

to alter or amend a judgment, but it 'may not be used to relitigate old matters, 

or to raise arguments or present evidence that could have been raised prior 

to the entry of judgment.'" 554 U.S. 471, 485 n.5, 128 S. Ct. 2605, 171 L. 

Ed. 2d 570 (2008) (quoting 11 C. Wright & A. Miller, Federal Practice  and 

Procedure § 2810.1, pp. 127-28 (2d ed. 1995)). 

 

Id. 

Here, this Court has already considered the issue of whether AB 421 saves the Association’s 

already time-barred claims.  With a resounding no, the Court determined that the law in effect at the 

time of the Court’s May 23, 2019 Order, which was the law in effect throughout this litigation, the 

six-year statute of repose, time-barred the Association’s construction defect claims. See Motion, 

Exhibit 4, Pg. 8, Ln. 17-19   The Association now asks this Court to reconsider its May 23, 2019 

ruling because the law in Nevada is going to change.  Yet, the Association cites to no authority and 

provides no argument on how it makes more sense to apply future law (after all, that law is not in 

effect even as of the filing of this successive Rule 59(e) motion) to revisit previously-adjudicated 

issues, instead of using the law that existed at the time of the dispositive judgment. The Association’s 

                                                 

1 A Rule 59(e) motion does not grant parties a "second bite at the apple or permit them to rehash 
previously rejected arguments.” See Weeks v. Bayer, 246 F.3d 1231, 1236-37 (9th Cir. 2001); See 
also, Keweenaw Bay Indian Cmty. v. State of Mich., 152 F.R.D. 562, 563 (W.D. Mich. 1992) 
("[W]here the movant is attempting to obtain a complete reversal of  the court's judgment by 
offering essentially the same arguments presented on the original motion, the proper vehicle for 
relief is an appeal."); Bermingham v. Sony Corp. of Am., Inc., 820 F. Supp. 834, 856 (D. N.J. 
1992), aff'd 37 F.3d 1485 (3d Cir. 1994) ("A party seeking reconsideration must show more than a 
disagreement with the Court's decision, and recapitulation of the cases and arguments considered 
by the court before rendering its original decision fails to carry the moving party's burden."). 
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proposal is not legally justified.  Indeed, “prospective decisionmaking is incompatible with the 

judicial role, which is to say what the law is, not to prescribe what it shall be.”  Nev. Yellow Cab 

Corp. v. Eighth Judicial Dist. Court, 132 Nev. 784, 789, 383 P.3d 246, 250 (2016) (quoting Am. 

Trucking Ass’ns, Inc. v. Smith, 496 U.S. 167, 201 (1990) (Scalia, J., concurring)).  Moreover, in 

applying the law in affect at the time of entering its Order, this Court merely followed the well-

recognized general rule, which even the Supreme Court of the United States has adopted.  See 

Interstate Power Co., Inc. v. Nobles County Bd. Of Comm’rs, 617 N.W.2d 566, 575 (Minn. 2000) 

(“The United States Supreme Court also adheres to the principle that a court is to apply the law in 

effect at the time it renders its decision.”) (internal quotation marks omitted); Id. at 579 (“The general 

rule that courts apply the law existing at the time of decision reflects judicial respect for the proper 

exercise of legislative authority and our concern for separation of powers.”). 

Under Nelson, the Association must show the Court why it misapprehended facts and the law 

at the time it rendered its May 23, 2019 Order. See Nelson, 921 F.3d. at 929.  The Association 

obviously hit a dead-end. Continuously throughout the post-judgment briefs the Association has 

professed, though not compellingly, why the Court should reconsider its final, appealable judgment, 

but in stark contrast has utterly failed to provide authority or any persuasive argument to guide the 

Court on how it could do that or why that somehow makes more sense.  Such a practice runs contrary 

to logic and subverts litigants’ expectations and their ability to strategize and advise their clients. 

The Nelson court ultimately held that the lower court was prevented from granting an 

improper, repeat Rule 59(e) motion, and in so doing, abused its discretion.  On that same basis, this 

Court should deny the Association’s repackaged Rule 59(e) Motion. 

ii. The Association’s Repeat 59(e) Motion is Nothing More Than a Dilatory Tactic Used 

to Extend Time beyond AB 421’s Effective Date and is Therefore Improper so it 

Must be Denied. 

 

Given the fact that there is nothing new in the Association’s renewed Rule 59(e) Motion, but 

merely a repeat of the Association’s last motion, it is apparent that its purpose is simply to delay. 

“Once the Rule 59(e) motion has been ruled on, the thirty-day appeal clock begins to run. A party 

may not continue to file Rule 59(e) motions in order to forestall the time for appealing; only the first 
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motion stops the clock.”  Andrews v. E.I. du Pont de Nemours & Co., 447 F.3d 510, 515 (7th Cir. 

2006) (internal citations omitted).  The Andrews Court further stated the following: 

The point of Rule 59 is to increase efficiency, allowing district courts a 

chance to correct their own errors rather than saddling the parties and 

appellate courts with otherwise unnecessary appeals… A party gets one shot 

at asking the district court to alter or amend the judgment and then he must 

move forward with his appeal -- at least in the ordinary case. 

Id. 

The Andrews Court recognizes an exception to the rule that only one Rule 59(e) Motion is allowed, 

but that exception deals with situations where there are multiple judgments, such that the later 

judgment altered matters of substance adjudicated in the prior judgment, stating:  

…Sometimes -- and this is the rare exception -- the trial court, upon 

considering a Rule 59(e) motion, will issue an order that “changes matters 

of substance, or resolves a genuine ambiguity, in a judgment previously 

rendered.”  When that happens, we construe the order as a new judgment in 

the case, and the aggrieved party has a new ten-day period within which to 

file another Rule 59(e) motion…A successive motion directed to the same 

judgment is ineffectual, but when there is a new judgment . . . there is also 

a new period in which to file a motion under Rule 59. Similarly, the time 

for appealing will not begin until this new Rule 59(e) motion has been 

decided. Whether [appellant’s] second Rule 59(e) motion was timely 

depends on whether the [later] order changed matters of substance or 

resolved a genuine ambiguity in the original summary judgment order. The 

test is whether the district court disturbed or revised legal rights settled in 

the original summary judgment order. 

 

Id. (internal citations omitted). 

The case at hand does not exhibit anything like the situation where such an exception would 

apply because there is only one summary judgment order at issue.  Rather, the Association has filed 

successive, copy-and-paste Rule 59(e) Motions directed to the same summary judgment, which 

wastes of judicial resources.  See Arnold v. Farmers Ins. Co., No. CIV 09-0330 JB/WDS, 2012 U.S. 

Dist. LEXIS 67262 (D.N.M. May 10, 2012) (stating that “[c]ourts have also discouraged successive 

rule 59(e) motions as wasteful of judicial resources. As the United States Court of Appeals for the 

Federal Circuit has explained, ‘[s]uccessive motions periods, which would encourage piecemeal 

attack on a judgment and delay appeals, are not authorized. Once a district court has denied timely 

filed tolling motions, the litigants must appeal if they wish to further challenge a judgment…’”). 
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The Association’s tactics are plainly dilatory and improper.  There is nothing novel in the 

Association’s renewed Rule 59(e) Motion, proving the Association is merely using it to delay the 

proceedings until AB 421 becomes effective.  Based on the foregoing, the Association’s Motion 

must be denied.   

B. THE RETROACTIVE APPLICATION OF AB 421 IS INAPPLICABLE TO THIS 

COURT’S MAY 23, 2019 ORDER.  

While the Association contends that, as of October 1, 2019, AB 421 will extend the statute 

of repose to ten years, this has no bearing on the Association’s claims in this case.  Those claims 

have already been adjudicated under the still-controlling six-year statute of repose. 

a.  At Most, AB 421 is Retroactive Only as to Properties Built on or after 

October 1, 2009 

AB 421 states that the ten-year statute of repose “app[lies] retroactively to actions in which 

the substantial completion of the improvement to the real property occurred before October 1, 2019.” 

(See Motion, Exh. 2, Pg. 15, Sec. 11, Par. 4).  Although the retroactive expansion of liability creates 

constitutional problems outlined below, even on its own terms AB 421 cannot be read to resurrect 

claims that are more than 10 years old on the statute’s effective date.  Thus, AB 421 allows new 

claimants, who would previously have been time-barred due to the six-year statute of repose, to 

assert claims for construction defects, starting October 1, 2019, for properties with a substantial 

completion date of at most ten years earlier—October 1, 2009 or later.  Applying the statute to actions 

filed after the statute’s effective date but making the repose period retroactive for those newly filed 

claims at least preserves a modicum of predictability for prospective defendants.  Here, however, the 

substantial completion dates for the two towers precede October 1, 2009, which means by the time 

AB 421 becomes effective on October 1, 2019, the Association’s claims will be older than 10 years, 

and therefore still time-barred.   

b. Interpreting AB 421 to Reopen Expired Claims Would Be Absurd 

This limited application of the retroactivity provision makes sense.  Had the legislature not 

included the retroactive application of AB 421 to properties substantially completed before October 

1, 2019, then the new ten-year statute of repose period would only apply to claimants asserting defect 

claims related to properties built on or after October 1, 2019. See NRS 218D.330(1) (“Each law and 
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joint resolution passed by the Legislature becomes effective on October 1 following its passage, 

unless the law or joint resolution specifically prescribes a different effective date.”).   

The Association, however, twists AB 421 into some far different. According to the 

Association, AB 421’s retroactive language means that any and all claimants, including ones who 

have already adjudicated claims based on the six-year statute of repose period, can now resurrect 

their previously time-barred claims by virtue of the new ten-year repose period.  

A court should “not read statutory language in a manner that produces absurd or unreasonable 

results.” Alenti v. State DMV, 362 P.3d 83, 87, 2015 Nev. LEXIS 106, *11, 131 Nev. Adv. Rep. 87.  

Here, the Association’s premise that AB 421 can operate to revive previously-adjudicated claims 

that were governed by prior repose periods would result in absurd results, as illustrated by the 

following hypothetical.  Assume a claimant’s property had a substantial completion date of February 

24, 2009, yet the claimant does not bring a claim for construction defect until February 25, 2015.  

Under AB 125, the statute of repose period is 6 years.  Assume further that the claim was summarily 

adjudicated in favor of the contractor on February 25, 2016.  In this simple hypothetical, a court 

would correctly rule that the claimant’s construction defect claim is time-barred as being brought 

one day after expiration of the six-year period.  Under the Association’s flawed interpretation of AB 

421, this previously adjudicated claim could theoretically be resurrected over 3 years and 7 months 

later (on October 1, 2019, the effective date of AB 421), after the claim had been dismissed with 

prejudice via summary adjudication.      

 Furthermore, the time period between this Court’s May 23, 2019 Order and the passage of 

AB 421 has no bearing on the interpretation of AB 421’s retroactive application.  Whether AB 421 

was passed one day after this Court’s Order or whether it was passed 3 years and 7 months after a 

different court’s order, the only reasonable interpretation in either instance is clear: the retroactive 

application of AB 421 does not apply to previously-adjudicated claims that have been disposed of 

by virtue of the then-controlling six-year statue of repose .  

 The present case must also be distinguished as follows:  based on the October 1, 2019 

effective date and AB 421’s retroactive application, only new claimants whose properties were 
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substantially completed October 1, 2009 or later can bring construction defect claims.   In the present 

case, this Court has already ruled that the two Towers were both substantially completed before 

October 1, 2009.  Consequently, even if the Association had not brought its claims until AB 421 had 

passed, the claims would still have been precluded via the new ten-year statute of repose that 

becomes effective October 1, 2019. 

 This Court appropriately applied the controlling law at the time of entering its decision, 

following United States Supreme Court precedent. See Interstate Power Co., Inc. v. Nobles County 

Bd. Of Comm’rs, 617 N.W.2d 566, 575 (Minn. 2000) (“The United States Supreme Court also 

adheres to the principle that a court is to apply the law in effect at the time it renders its decision.”) 

(internal quotation marks omitted); Id. at 579 (“The general rule that courts apply the law existing at 

the time of decision reflects judicial respect for the proper exercise of legislative authority and our 

concern for separation of powers.”); See also, Armstrong v. Brown, 857 F. Supp. 2d 919, 929, 2012  

(referring to a general rule that courts “must apply the law in effect at the time they render their 

decision”) (internal citations omitted).  Consequently, AB 421 simply has no effect and will never 

have any effect on the outcome of the present case.  

C. RECONSIDERING THIS COURT’S MAY 23, 2019 ORDER BASED ON AN 

APPLICATION OF AB 421 WOULD VIOLATE THE BUILDERS’ DUE PROCESS 

BY INFRINGING ON THE BUILDERS’ VESTED RIGHTS.  

i. Nevada Courts Have Held That District Courts Cannot Apply Statutes of Repose 

Retroactively 

Any application of AB 421 to reconsideration of this Court’s May 23, 2019 Order would lead 

to an infringement on the Builders’ constitutional rights.  Put simply, retroactively applying AB 421 

after this Court has entered its Order, and after this case has been adjudicated for over three years 

since the Association’s February 2016 Chapter 40 Notice, would unconstitutionally infringe upon 

the Builders’ vested right not to be untimely sued.  

Nevada recognizes that “the protection afforded by the due process clause of the Fourteenth 

Amendment to the United States Constitution extends to prevent retrospective laws from divesting 

vested rights.”  Town of Eureka v. Office of the State En’g. of Nev., 108 Nev. 163, 167, 826 P.2d 

948, 950 (1992).  Similarly, with respect to statutes of repose, the Supreme Court of Nevada has held 
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that statutes of repose may not be applied retroactively.  Lotter v. Clark County, 106 Nev. 366, 370, 

793 P.2d 1320, 1323 (1990); see also Allstate Ins. Co. v. Furgerson, 104 Nev. 772, 776, 766 P.2d 

904, 907-08 (1988).  In Lotter, when substantial completion of the construction occurred in 1973, 

statutes of repose that were subsequently enacted in 1983 could not be applied retroactively.  Lotter, 

106 Nev. at 370, 793 P.2d at 1323; see also Cameron v. Atl. Richfield Co., 2019 WL 2083050 (Wash. 

App. 2019) (“A court looks to the date of substantial completion to determine which version of the 

statute of repose applies.”); M.E.H. v. L.H., 685 N.E.2d 335, 339 (Ill. 1997) (“If the claims were 

time-barred under the old law, they remained time-barred even after the repose period was abolished 

by the legislature.”). 

Following Lotter, the Supreme Court of Nevada again enunciated that “current versions of 

the statutes of repose may not be applied retroactively.”  Alsenz, 108 Nev. at 1120, 843 P.2d at 836.  

In Alsenz, the Court held that “[t]he 1983 statutes of repose do not apply retroactively to actions 

commenced before the effective date of the recent amendment to the statutes of repose, Senate Bill 

(SB) 105.”  Id. at 1121, 843 P.2d at 837 (emphasis in original).  As the Supreme Court previously 

held in Lotter, the Alsenz Court agreed that a district court cannot apply the statute of repose 

retroactively when substantial completion of the construction occurred prior to the new statutes’ 

enactment.  See id. at 1121, 843 P.2d at 836.  As the Alsenz Court further explained, “it is unfair and 

illogical to expect claimants to foresee a new limitations period.”  Id. at 1122, 843 P.2d at 837 (citing 

Kelly v. Burlington Northern R. Co., 896 F.2d 1194, 1198 (9th Cir. 1990)).  In other words, 

“application of [the new] rule [cannot] serve to cut off [a claimant’s] rights before he was informed 

of the new rule and had a reasonable time to file under it.”  Id. at 1122, 843 P.2d at 838 (quoting 

Kelly at 1198-99). 

Here, this Court is bound to precedent and similarly must hold that the amended statute of 

repose, as set forth in AB 421, may not be applied retroactively following this Court’s entry of its 

Order on the Builders’ Motion for Summary Judgment.  As occurred in Alsenz, the repose period ran 

to extinguish the Association’s claims long before the effective date (October 1, 2019) of  the recent 

amendment to the statute of repose set forth in AB 421.  It was not until after the currently controlling 
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statute of repose extinguished the Association’s claims and this Court rendered its order (now 

certified as a final judgment under Rule 54(b)) that AB 421 was signed by Governor Sisolak. 

Consequently, application of AB 421 to this case would inappropriately revive the Association’s 

claim after the applicable 6-year statute of repose extinguished such claim.  Although Lotter and 

Alsenz concerned a claimant’s right to file suit, defendants, such as the Builders, similarly have a 

vested right in their repose, as explained further below. 

Nevada distinguishes a statute of repose from a statute of limitations.  See, e.g., Alsenz, 108 

Nev. at 1120, 843 P.2d at 836.  “The legislature enacted the statutes of repose to protect persons 

engaged in the planning, design and construction of improvements to real property who otherwise 

would endure unending liability, even after they had lost control over the use and maintenance of 

the improvement.”  Id.  The way that the statute provides repose is by assuring these individuals that 

after a specific date, their liability—or their need to insure against claims of liability—has passed. 

Thus, in contrast with equitable tolling and other doctrines that might extend a statute of limitations, 

a cause of action subject to a repose period must be “brought within the time frame set forth by the 

statute of repose.”  G & H Assocs. v. Ernest W. Hahn, Inc., 113 Nev. 265, 233, 934 P.2d 229, 271 

(1997) (citing Colony Hill Condo I Ass’n v. Colony Co., 320 S.E.2d 273, 276 (N.C. App. 1984)).   

Just as Nevada recognizes the differences between a statute of repose and a statute of 

limitations, other states have also enunciated differences between the two.  In particular, statutes of 

repose, unlike statutes of limitations, define substantive rights to bring an action.  Colony Hill, 320 

S.E.2d at 276.  “Failure to file within that period gives the defendant a vested right not to be sued.”  

Id.  “Such a vested right cannot be impaired by the retroactive effect of a later statute.”  Id.    

Accordingly, a court must put aside any sympathy it may have with a plaintiff property owner whose 

claims are barred by the statute of repose, as doing so would “place an unconstitutional burden on 

the defendant-builders.”  Id. 

/// 
 
/// 
 
/// 
 
/// 
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Similarly, Virginia echoes the critical distinction between a statute of repose and a statute of 

limitations.  “Conceptually, statutes of repose reflect legislative decisions that as a matter of policy 

there should be a specific time beyond which a defendant should no longer be subjected to protracted 

liability.”  School Bd. v. United States Gypsum Co., 360 S.E.2d 325, 328 (Va. 1987) (internal 

quotation marks omitted).  “Thus a statute of repose is intended as a substantive definition of rights 

as distinguished from a procedural limitation on the remedy used to enforce rights.”  Id.  Substantive 

and vested rights are “protected from retroactive application of statutes,” “because such a retroactive 

application would violate due process.”  Id. (internal quotation marks omitted). 

Indeed, it is well established that applying statutes retroactively to create liability is 

prohibited, as “[t]o give it that effect would be to deprive defendant of its property without due 

process of law.”  William Danzer & Co. v. Gulf & S. I. R. Co., 268 U.S. 633, 637 (1925).  Many 

states follow the United States Supreme Court’s lead by prohibiting retroactive application of a 

statute to create liability.  For example, Kansas has explained:  “All applicable, effective laws at the 

time the statute of repose expired informed the defendants that the plaintiff’s claims were completely 

and totally extinguished.”  Ripley v. Tolbert, 921 P.2d 1210, 1224 (Kan. 1996).  “Thus, the 

defendants had no notice, except for knowledge that the legislature can amend laws in the future, 

that the plaintiff’s claims might not be completely extinguished or might be revived later by a new 

enacted statute when the statute of repose expired.”  Id.  When a plaintiff’s extinguished claims are 

revived by subsequent legislation, which was not in effect when the statute of repose expired, the 

defendants’ vested rights are impermissibly taken and due process is violated.  Id.; see also Harding 

v. K.C. Wall Prods., Inc., 831 P.2d 958, 968 (Kan. 1992) (“The legislature cannot revive a cause of 

action barred by a statute of repose, as such action would constitute the taking of property without 

due process.”  (emphasis in original)); Givens v. Anchor Packing, Inc., 466 N.W.2d 771, 773-74 

(Neb. 1991) (concluding that the immunity granted by the expiration of a statute of repose is a 

property right, protected by due process of law). 2 

                                                 

2 See also Johnson v. Lilly, 823 S.W.2d 883 (Ark. 1992); Wiley v. Roof, 641 So. 2d 66, 68-69 (Fla. 
1994); Doe A. v. Diocese of Dallas, 917 N.E.2d 475 (Ill. 2009); Henry v. SBA Shipyard, Inc., 24 

(Continued...) 
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“[R]efusing to allow the revival of time-barred claims through retroactive application of 

extended statutes of limitations” is “the majority rule.”  Roark v. Crabtree, 893 P.2d 1058, 1063 

(Utah 1995) (collecting cases and citing 51 AM. JUR. 2D Limitation of Actions § 44 (1970) (“[T]he 

great preponderance of authority favors the view that one who has become released from a demand 

by the operation of the statute of limitations is protected against its revival by a change in the 

limitation law.”)). 

Here, just as the Association had rights in bringing its claims, the Builders have substantive 

and vested rights that are protected from retroactive application of AB 421 following summary 

adjudication because such a retroactive application would violate due process.  In other words, 

retroactively applying AB 421 to revive the Association’s extinguished claims would impermissibly 

extend the Builders’ liability without affording them any notice.  Neither party had notice of AB 421 

when the Association filed its Counter-Claim.  In fact, the only knowledge the parties were privy to 

during the six years following substantial completion of the Towers, and subsequently during the 

pendency of this action, was that the Nevada Legislature can amend laws.  Thus, the Builders had 

no notice that the Association’s claims might not be completely extinguished or might be revived by 

AB 421 when the applicable statute of repose expired, and the Builders’ rights vested.  Based on the 

foregoing, retroactively applying AB 421 to this already adjudicated case would unconstitutionally 

infringe upon the Builder’s vested right not to be untimely sued. 

ii. The Association’s Argument that Nevada Courts Do Not Prohibit Retroactive 

Extension of a Statute of Repose is Misguided, as the Cases Used in Support Deal 

with Statutes of Limitation, not Repose, and/or Are Not Applicable to the Case at 

Hand 

While criticizing the Builders’ reference to out-of-state-cases stating the majority rule—

prohibiting the retroactive application of an extended statute of repose to revive otherwise time-

barred claims—the Association cites no authority, in or out of state, holding to that such claims can 

                                                 

So. 3d 956, 960-61 (La. Ct. App. 2009); Givens v. Anchor Packing, Inc., 466 N.W.2d 771 (Neb. 
1991); Kelly v. Marcantonio, 678 A.2d 873, 883 (R.I. 1996); Doe v. Crooks, 613 S.E.2d 536 (S.C. 
2005); Minnesota ex rel. Hove v. Doese, 501 N.W.2d 366, 370 (S.D. 1993); Roark v. Crabtree, 893 
P.2d 1058, 1062-63 (Utah 1995); Starnes v. Cayouette, 419 S.E.2d 669 (Va. 1992), superseded in 
part by VA. CONST. art. IV, § 14 (effective Jan. 1, 1995) (expressly vesting legislature with the 
right to enact retroactive legislation “based on an intentional tort committed by a natural person”). 
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constitutionally be revived.   Defendant’s Motion page 9 n.4.  Defendant cites to Doe v. Hartford 

Roman Catholic Diocesan Corp., 119 A.3d 462, 509 (Conn. 2015) and 20th Century Ins. Co., 109 

Cal. Rptr. 2d 611, 631-32 (Cal. Ct. App. 2001).  But those cases deal with statutes of limitations, a 

separate issue, and do not support the retroactive application of extended statutes of repose to revise 

otherwise time barred claims.  Rather, examination of each case in turn, demonstrates that each case 

is inapplicable to the case at hand. 

In Doe v. Hartford Roman Catholic Diocesan Corporation, the defendant disputed the 

constitutionality of a Connecticut statute that retroactively applied the extended sexual abuse statute 

of limitations to revive the plaintiff’s time barred action.  119 A.3d at 494.  In Hartford, the Supreme 

Court of Connecticut acknowledged that “there is no absolute vested right in a statute of limitations 

defense absent entry of a final judgment.”  Id. at 501 (emphasis added).  While it is true that federal 

due process prescribes no vested right in a statute of limitations defense, see, e.g., Campbell v. Holt, 

115 U.S. 620 (1885); Chase Securities Corp. v. Donaldson, 325 U.S. 304 (1945), the issue in this 

case involves the statute of repose, not statute of limitations.  As previously briefed, Nevada 

distinguishes a statute of repose from a statute of limitations.  See, e.g., Alsenz v. Twin Lakes Village, 

108 Nev. 1117, 1120, 843 P.2d 834, 836 (1992).  Similarly, other jurisdictions recognize the 

difference between a statute of repose and a statute of limitations, whereby a statute of repose involve 

a vested right unlike a statute of limitations.  See, e.g., Colony Hill Condo I Ass’n v. Colony Co., 320 

S.E.2d 273, 276 (N.C. App. 1984); School Bd. v. United States Gypsum Co., 360 S.E.2d 325, 328 

(Va. 1987); Ripley v. Tolbert, 921 P.2d 1210, 1224 (Kan. 1996); Givens v. Anchor Packing, Inc., 

466 N.W.2d 771, 773-74 (Neb. 1991).  Therefore, Defendant’s assertion that courts are free to 

retroactively expand statutes of limitations to revive time barred claims is displaced.  While such 

retroactive application involving the statute of limitations may be permissible due to the fact that 

there is no vested right to a statute of limitations defense, a statute of repose defense, on the other 

hand, involves a vested right, and thus prohibits retroactive expansion to revive barred claims. 

Similarly, in 20th Century Insurance Company v. Superior Court, the petitioner, 20th 

Century, disputed California’s new statute which revived, subject to certain conditions and 
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limitations, insurance claims that arose out of the 1994 Northridge earthquake that were previously 

barred by the applicable statute of limitations.  109 Cal. Rptr. 2d at 616, 623.  As mentioned by 

Defendant, “[t]he running of a statute of limitations does not grant a defendant a vested right of 

repose.”  Id. at 631.  This distinction of statutes of limitations and statutes of repose again highlights 

the fact that a statute of repose involves a vested right, where a statute of limitations does not.  

Although Defendant proceeds to cite this case for the contention that even a vested right yields to 

important state interests without violating due process, Defendant omits the fact that such 

circumstances warranting impairment of a vested right involves the state’s inherent sovereign power.  

See id. at 632.  “The state’s inherent sovereign power includes the so called ‘police power’ right to 

interfere with vested property rights whenever reasonably necessary to the protection of the health, 

safety, morals, and general well being of the people.”  Id.  Thus, circumstances where the state may 

invoke its police power to interfere with a vested property right includes bringing necessary relief to 

victims of an earthquake, righting a wrong in child molestation cases, and protecting innocent 

asbestosis victims from toxic tortfeasors.  See id. at 635, 633; see also Nelson v. Flintkote Co., 218 

Cal. Rptr. 562, 566 (Cal. App. 1985).  The instant case does not fall within any of those categories.  

Therefore, The Association’s reliance on 20th Century Insurance Company is misplaced. 

III. CONCLUSION 

This Court’s May 23, 2019 Order was a single, final judgment.  The Association’s current 

Rule 59(e) motion simply repeats the same arguments in the previous motions, which this Court 

correctly rejected.  The instant Motion is nothing more than a dilatory tactic, which is likewise 

inappropriate to achieve relief.  The Association’s request for reconsideration based on AB 421 is 

defective because AB 421 takes effect long after the Court entered its final, appealable judgment.  

Not only is this case outside of AB 421’s relevant scope, but a retroactive application of the lengthier 

statute of repose would unconstitutionally infringe on the Builders’ vested rights, as Nevada Courts 

have held. The Association fails to refute this position with any relevant case law.  

/// 
 
/// 
 
/// 
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It is for these foregoing bases that this Honorable Court should deny the Association’s repeat 

Rule 59(e) Motion. 

 

Dated: September 26, 2019              BREMER WHYTE BROWN & O’MEARA, LLP 
 
 
 
 
 
                                                                        By:                                                                        

Peter C. Brown, Esq. 
Nevada State Bar No. 5887 
Jeffrey W. Saab, Esq.  
Nevada State Bar No. 11261 
Devin R. Gifford, Esq. 
Nevada State Bar No. 14055 
Attorneys for Plaintiffs/Counter-Defendants 
LAURENT HALLIER, PANORAMA TOWERS 
I, LLC, PANORAMA TOWERS I MEZZ, LLC, 
and M.J. DEAN CONSTRUCTION, INC. 
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I hereby certify that on this 26th day of September 2019 a true and correct copy of the 
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list recipients.  

 

             
Alondra Reynolds, an employee of 

 Bremer, Whyte, Brown & O’Meara LLP 
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FRANCIS I. LYNCH, ESQ. (#4145) 
LYNCH & ASSOCIATES LAW GROUP 
1445 American Pacific Drive, Suite 110 #293 
Henderson, Nevada 89074 
T: (702) 868-1115 
F: (702) 868-1114 
 
SCOTT WILLIAMS (California Bar #78588) 
WILLIAMS & GUMBINER, LLP 
1010 B Street, Suite 200 
San Rafael, California 94901 
T: (415) 755-1880 
F: (415) 419-5469 
Admitted Pro Hac Vice 
 
WILLIAM L. COULTHARD, ESQ. (#3927) 
MICHAEL J. GAYAN, ESQ. (#11125) 
KEMP, JONES & COULTHARD, LLP 
3800 Howard Hughes Parkway, 17th Floor 
Las Vegas, Nevada 89169 
T: (702) 385-6000 
F: (702) 385-6001 
 
Counsel for Defendant Panorama Towers  
Condominium Unit Owners’ Association 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

LAURENT HALLIER, an individual; 
PANORAMA TOWERS I, LLC, a Nevada 
limited liability company; PANORAMA 
TOWERS I MEZZ, LLC, a Nevada limited 
liability company; and M.J. DEAN 
CONSTRUCTION, INC., a Nevada 
corporation, 

Plaintiffs, 

vs. 

PANORAMA TOWERS CONDOMINIUM 
UNIT OWNERS’ ASSOCIATION, a Nevada 
non-profit corporation, 

Defendant.  

Case No.:   A-16-744146-D 
Dept. No.:  XXII 
 
DEFENDANT’S REPLY IN SUPPORT 
OF MOTION TO ALTER OR AMEND 
THE COURT’S FINDINGS OF FACT, 
CONCLUSIONS OF LAW, AND ORDER 
ENTERED ON MAY 23, 2019 
 
Hearing Date:    October 17, 2019  
Hearing Time:   9:00 a.m.   
 
 

Case Number: A-16-744146-D
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PANORAMA TOWERS CONDOMINIUM 
UNIT OWNERS’ ASSOCIATION, a Nevada 
non-profit corporation, and Does 1 through 
1000,  

 Counterclaimants, 

vs. 

LAURENT HALLIER, an individual; 
PANORAMA TOWERS I, LLC, a Nevada 
limited liability company; PANORAMA 
TOWERS I MEZZ, LLC, a Nevada limited 
liability company; M.J. DEAN 
CONSTRUCTION, INC., a Nevada 
Corporation; SIERRA GLASS & MIRROR, 
INC.; F. ROGERS CORPORATION; DEAN 
ROOFING COMPANY; FORD 
CONTRACTING, INC.; INSULPRO, INC.; 
XTREME XCAVATION; SOUTHERN 
NEVADA PAVING, INC.; FLIPPINS 
TRENCHING, INC.; BOMBARD 
MECHANICAL, LLC; R. RODGERS 
CORPORATION; FIVE STAR PLUMBING 
& HEATING, LLC, dba Silver Star 
Plumbing; and ROES 1 through 1000, 
inclusive, 

 Counterdefendants. 

 
 

 

I. 

INTRODUCTION 

The Association’s first request to alter or amend the May 23 Order (“Order”) pursuant to 

Rule 59(e) is appropriate given the undisputed change in law that now requires the opposite result. 

The Court has already held that, as of October 1, 2019, AB 421 retroactively extends the statute 

of repose for the Association’s construction defect claims to 10 years. This Court has also held 

that the Association’s two towers have dates of substantial completion of January 16, 2008 (Tower 

I) and March 16, 2008 (Tower II), dates that make AB 421—based on its plain language—apply 

to this case. Because the Association filed its Counterclaim on March 1, 2017, less than 10 years 

after the substantial completion dates, AB 421’s retroactive application mandates that the 

Association’s claims to proceed on the merits.  
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Despite the Builders’ attempt to argue otherwise, Rule 59(e) exists for this precise 

situation—to permit courts to alter or amend judgments impacted by a substantive change in the 

controlling law and/or to prevent a manifest injustice of law. Moreover, while the Builders’ 

contend that the Association’s instant Motion merely rehashes previously asserted arguments, 

relief under Rule 59(e) was not available until the Court certified its Order as final pursuant to 

Rule 54(b)—an event that did not occur until August 13, 2019. 

Because the statute of repose has been retroactively lengthened by the Nevada 

Legislature—a change in the law that precludes dismissal of the Association’s claims—the 

Association respectfully requests an order altering or amending the Order to hold the Association’s 

claims are not time-barred and may proceed on the merits. 

II. 

STATEMENT OF FACTS 

A. The Builders Grossly Misconstrue the Procedural History in the Hopes of Gaining an 
Advantage. 
 
Based on the Court’s prior rulings, this Motion is the first time the Court has considered 

any relief pursuant to Rule 59(e). Although the Association previously sought reconsideration, it 

could not possibly have sought to alter or amend any judgment until an actual judgment existed. 

The Court did not enter any final judgment until August 13, 2019, when it certified the Order as a 

judgment pursuant to Rule 54(b). The Builders go to great lengths to distort these simple facts to 

create the specter of a blown appellate deadline, the lack of jurisdiction in this Court, and/or the 

ability for this Court to ignore the Association’s timely, properly filed Motion seeking Rule 59(e) 

relief for the first time. 

To avoid any confusion on the procedural facts, the following table outlines the dates of 

key events relevant to the Motion: 

Date Event 

May 24, 1983 Nevada adopted 10-year statute of repose for construction-related claims 

Jan./Mar. 2008 Court-determined dates of substantial completion for Panorama Towers 

Feb. 24, 2015 AB 125’s effective date, shortened statute of repose from 10 to 6 years  
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Date Event 

Feb. 24, 2016 Association served Chapter 40 Notice on Builders, within AB 125’s 
deadline per this Court’s order 

Sept. 28, 2016 Builders filed Complaint against Association 

Feb. 6, 2017 2017 Legislature in session (until Jun. 6, 2017) 

Mar. 1, 2017 Association filed Counterclaim against Builders 

Feb. 4, 2019 2019 Legislature in session (until Jun. 4, 2019) 

Feb. 11, 2019 Builders filed motion regarding statute of repose (“Repose Motion”) 

Mar. 22, 2019 Builders stipulated to continue the hearing on their Repose Motion from 
March 26 to April 23 

Mar. 25, 2019 AB 421 introduced in Committee on Judiciary 

Apr. 23, 2019 Court heard the Repose Motion 

May 23, 2019 Court issued order resolving the Repose Motion 

May 28, 2019 Builders filed Notice of Entry of May 23 Order 

June 1, 2019 AB 421 passed by 2019 Legislature 

June 3, 2019 Association filed motion for reconsideration of May 23 Order on various 
grounds 

June 3, 2019 AB 421 signed into law by Governor 

June 13, 2019 Association filed motion for reconsideration of May 23 Order based on AB 
421 being signed into law, alternatively sought Rule 59(e) relief if Court 
deemed May 23 Order a final judgment (which Association disputed) 

July 16, 2019 Court heard Association’s motions for reconsideration 

July 22, 2019 Builders filed motion for Rule 54(b) certification of May 23 Order 

July 24, 2019 Court issued order denying Association’s motion for reconsideration filed 
on June 3, 2019 

Aug. 6, 2019 Court heard Builders’ motion for Rule 54(b) certification of May 23 Order 

Aug. 9, 2019 Court issued order denying Association’s motion for reconsideration filed 
on June 13, 2019 

Aug. 12, 2019 Court issued order granting Builders’ motion for Rule 54(b) certification of 
May 23 Order (expressly/implicitly held May 23 Order not a final 
judgment until that time) 

Aug. 13, 2019 Notice of Entry filed for Court order granting Rule 54(b) certification of 
May 23 Order 

Sept. 9, 2019 Association filed Motion for Rule 59(e) relief (to alter/amend judgment) 
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This timeline illustrates several key facts relevant to the Motion: 

1. The maximum statute of repose was 10 years when the Builders commenced and completed 

construction of the Panorama Towers.1 

2. The 2015 Legislature retroactively shortened the statute of repose period six (6) years after 

the Builders completed construction of the Panorama Towers (with a one-year grace 

period). 

3. The Association timely provided the Builders with notice of the defects pursuant to NRS 

Chapter 40 before expiration of the grace period, which tolled the statute of repose. 

4. After filing their Complaint, the Builders intentionally waited 866 days to file their Repose 

Motion and then stipulated to continue the hearing date by another month. 

5. During the Builders’ self-imposed wait period for the Repose Motion, the 2017 Legislature 

convened and adjourned and the 2019 Legislature convened. 

6. AB 421 was introduced in the 2019 Legislature a month before the Court heard the Repose 

Motion and two months before the Court entered the Order. 

7. Until August 13, 2019, no final judgment existed in this case. 

8. On September 9, 2019, the Association timely filed its first Rule 59(e) motion. 

III. 

ARGUMENT 

A. The Association’s Motion to Alter or Amend—the First of its Kind—is Timely and 
Proper Under NRCP 59(e). 
 
In a desperate attempt to coerce the Court into ignoring the change in the law, the Builders 

spend several pages arguing a complete farce: that the Association’s Motion is improper, 

redundant, and merely a delay tactic. See Opp. at 5:19–10:4. The Builders’ argument cannot be 

further from the truth. The timing and foundation of the Association’s Motion demonstrate the 

properness of the request for an order altering or amending the Order and holding the Association’s 

 
1 The Association does not waive any rights with respect to the Court’s determination of the 
towers’ dates of substantial completion via summary judgment without admissible evidence on all 
three categories of information required by NRS 11.2055. 

AA4501



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
 

 

6 of 12 
 

 

claims were timely filed. See supra, Section II. 

Rule 59(e) authorizes the Association to seek an order altering or amending the Order 

within 28 days of the notice of entry of the final judgment. See NEV. R. CIV. P. 59(e). The 

Association’s original requests for reconsideration of the Order were filed after the Court entered 

its Order, but before the Order was certified as a final judgment pursuant to Rule 54(b). Now that 

the Order has been certified as a final judgment, the Association timely seeks to alter or amend the 

Order under Rule 59(e). The Association has done nothing other than follow the rules.   

The Builders’ argument that the Association is bringing yet another request for 

reconsideration and attempting to re-litigate the case is incorrect and ignores both Rule 59(e) and 

the Court’s decision on the Association’s earlier request at reconsideration. In denying the request 

for reconsideration, the Court exclusively relied on Rule 60(b), not Rule 59(e), to reach its 

decision. See August 9, 2019 Order at 5:19–28; 7:8–11. While the Association did assert in its 

request for reconsideration an alternative argument, in an abundance of caution, requesting to 

amend the Order under Rule 59(e) in the event the Court incorrectly determined the Order to be a 

final judgment at that time, the Court never actually considered this alternative argument as 

demonstrated by the Court’s August 9, 2019 Order. See id. The Builders have no basis to castigate 

the Association for its compliance with the Nevada Rules of Civil Procedure by timely filing its 

very first post-judgment Rule 59(e) motion to alter or amend.  

The Builders do not dispute that Rule 59(e) permits this Court to alter or amend the Order 

based on an intervening change of controlling law—an event that, according to this Court’s prior 

orders, has occurred. Because the Association timely filed a Rule 59(e) motion challenging the 

merits of the Order/judgment, it has no reason to file a notice of appeal when the granting of the 

Motion will eliminate the need for an appeal. Accordingly, the Builders’ argument that 

Association’s Motion is improper or an attempt to re-litigate the case is unsubstantiated and 

without merit.2  

 
2 The Builders’ footnote 1 inaccurately quotes and portrays the decision in Weeks v. Bayer, 246 
F.3d 1231, 1236-37 (9th Cir. 2001). The actual and complete referenced quote is as follows:  

To permit Weeks to amend his complaint post-judgment-particularly in light of the 
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B. The Court Must Apply the Law in Effect at the Time of its Decision on this Motion. 

The Builders argue—without any on-point legal support—that once this Court rendered its 

decision on May 23, 2019, the fact that AB 421 went into effect could never impact the Order or 

the case. See Opp. at 12:14–15. The Builders’ position makes no sense for a few reasons. First, the 

primary purpose of Rule 59(e) is to allow the trial courts to alter or amend their judgments when 

the controlling law changes before an appeal. Second, the Builders admit that AB 421 became 

effective by no later than October 1, 2019. Third, the Motion is set for hearing on October 17, 

2019. Fourth, despite agreeing that this Court must apply the law in effect at the time it decides 

any issues in this case, see Opp. at 8:4–11, 12:6–14, the Builders ask the Court to violate this 

principle by completely ignoring AB 421—the law in effect at the time the Court will decide the 

Association’s Rule 59(e) motion. See Bradley v. Richmond School Board, 416 U.S. 696 (1974) 

(holding courts must apply the law in effect at the time of their decision).3 Therefore, the Builders’ 

own argument mandates that the Court apply AB 421 when considering the Motion. 

C. The 10-Year Statute of Repose Set Forth in AB 421 Now Retrospectively Applies to 
the Association’s Defect Claims. 

 
1. AB 421’s repose period applies to all structures with a substantial completion 

date before October 1, 2019.  
 

Rule 59(e) allows the Court to alter or amend the Order due to a subsequent change in the 

controlling law. See AA Primo Builders, LLC v. Washington, 126 Nev. 578, 582, 245, P.3d 1190, 

1193 (2010). Absent ambiguity, courts should give effect to a statute’s plain meaning. See State v. 

 
fact that he did not seek to amend during the seven months that the motion for 
judgment on the pleadings was pending-would simply grant him the forbidden 
“second bite at the apple.” This is not the purpose of Rule 59. 

Based on the corrected quotation, it is self-evidence that the decision in Weeks is irrelevant and 
does not support any of the Builder’s proffered arguments.  
3 Consistent with this principle, the general rule is that appellate courts also apply the law as it 
exists at the time they rule on a case, even if the law has changed since a lower court ruled on the 
case. See Thorpe v. Hous. Auth. of City of Durham, 89 S. Ct. 518, 526 (1969); Holen v. 
Minneapolis–St. Paul Metro. Airports Comm’n, 250 Minn. 130, 137, 84 N.W.2d 282, 287 (1957); 
Carr v. Crosby Builders Supply Company, 283 So.2d 60 (Fla.4th DCA 1973). Many courts have 
also held that on remand an intervening change in the law will apply rather than the preexisting 
law or even the “law of the case” as established by the remanding appellate court. See e.g., id; 
McClelland v. McClelland, 393 N.W.2d 224, 226 (Minn.App.1986). 
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Quinn, 117 Nev. 709, 713, 30 P.3d 1117, 1120 (2001); Cleghorn v. Hess, 109 Nev. 544, 548, 853 

P.2d 1260, 1262 (1993). Here, AB 421’s only expressly stated condition to the retroactive 

application of the 10-year statute of repose period is that “the substantial completion of the 

improvement to the real property occurred before October 1, 2019.” See Mot., Ex. 2 (AB 421) at 

§11(4); see Mot., Ex. 3 (Reconsideration Order) at 5:4–8, 6:11–25; Mot., Ex. 4 (Rule 54(b) Order) 

at 5:14–17. This Court previously ruled that Towers I and II have substantial completion dates 

prior to October 1, 2019. See Mot., Ex. 1 (Order) at 12:4–7. Therefore, by its plain terms, AB 421’s 

10-year statute of repose retroactively applies to the Association’s claims.  

2. Nevada law permits the retroactive application of statutes.  

AB 421 may and must be retroactively applied in order to serve its intended purpose of 

lengthening the statute of repose period. AB 421 expressly provides that “the period of limitations 

on actions set forth in NRS 11.202, as amended by section 7 of this act, apply retroactively . . . 

.” Mot., Ex. 2 (AB 421) at §11(4) (emphasis added). Under binding Nevada law, this Court must 

give effect to the statute’s plain and unambiguous meaning. See State v. Quinn, 117 Nev. at 713, 

30 P.3d at 1120; Cleghorn, 109 Nev. at 548, 853 P.2d at 1262. 

Contrary to the Builders’ contention concerning the holding in Lotter v. Clark Co. Bd. of 

Commissioners, 106 Nev. 366, 793 P.2d 1320 (1990), Nevada law does not prohibit the retroactive 

lengthening of a repose period. The Builders’ continued reliance on Lotter for the alleged 

proposition that statutes of repose may not be applied retroactively is misplaced. See Opp. at 

12:25–13:1. The Nevada Supreme Court explained that the Lotter decision was premised on “the 

absence of legislative directive or intent to apply the 1983 statutes retroactively.” See Alsenz v. 

Twin Lakes Vill., Inc., 108 Nev. 1117, 1120, 843 P.2d 834, 836 (1992) (noting it would be unfair 

to enact a shortened limitations period without providing for a grace period). As discussed 

repeatedly, AB 421 does not suffer from this issue due to the incorporation of an express directive 

that the 10-year statute of repose be applied retroactively. See Mot., Ex. 2 (AB 421) at §11(4). 

Although the Builders’ argue that it would be unfair to retroactively apply the lengthened 

statute of repose, practical considerations demonstrate otherwise. See Opp. at 13:17–18, 14:11–

12. At the time the Builders completed Towers I and II, the statute of repose in effect set forth 
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graduated repose periods of up to 10 years. Thus, at the time they completed the project, the 

Builders had the reasonable expectation that an action could be filed up to 10 years from that date, 

exclusive of any applicable statutory tolling provisions. The 2015 Legislature’s shortening of the 

statute of repose via AB 125, on which the Order relies, occurred years after the Builders 

completed construction. Therefore, the retroactive application of AB 421’s 10-year statute of 

repose, which effectively undid AB 125’s intervening shortening of the repose period, does not 

alter or affect the Builders’ original expectations as to the repose period and cannot possibly violate 

any potential constitutional concerns. 

3. AB 421 is not retroactive only as to buildings built on or after October 1, 2009. 

The Builders’ claim that AB 421 is effective only as to buildings completed within 10 years 

of October 1, 2019, finds no support in the statute’s plain language and is flat wrong. See Opp. at 

10:10–23. Statutes of repose set an outside time limit, generally running from the date of 

substantial completion of the project and with no regard to the date of the injury, after which 

causes of action for personal injury or property damage allegedly caused by deficiencies in the 

improvements to real property may not be brought. See G & H Associates v. Ernest W. Hahn, Inc., 

113 Nev. 265, 271, 934 P.2d 229, 233 (1997). Due to the Court’s findings regarding the dates of 

substantial completion for the two towers (i.e., January 16, 2008 (Tower I) and March 16, 2008 

(Tower II)), see Order at 12:4-6, the Association filed its construction defect claims against 

Plaintiffs well within the 10-year repose period by filing the Counterclaims on March 1, 2017.4 

Therefore, Nevada law no longer time-bars the Association’s defect claims. 

The internal inconsistency of the Builders’ positions is highlighted by their argument on 

this issue when compared to their belief that AB 421 cannot “reopen expired claims” at all. Opp. 

at 10:24–12:15. The two positions cannot be reconciled. For example, under AB 125, a building 

completed in September 2012 had until September 2018 to assert construction defect claims. The 

Builders admit this fact. See Opp. at 11:11-14. The Builders then argue that all buildings completed 

 
4 Under the new statute of repose, the Association no longer needs to rely on tolling under NRS 
40.695(2) or its other arguments made when AB 125 applied to this case. The Association does 
not waive any rights with respect its prior arguments or the Court’s prior rulings on these issues. 
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after October 1, 2009, now have 10 years to file suit. However, the Builders argue AB 421 cannot 

“reopen expired claims” for any buildings. See Opp. at 10:24-12:15. By their own admissions, AB 

421 can and does reopen the time period for including the hypothetical building completed in 

September 2012. 

4.  Nevada law controls and does not prohibit the enforcement of AB 421.  

Nevada law does not prohibit the retroactive lengthening of the statute of repose, yet the 

Builders ask the Court to ignore AB 421’s retroactive provision. See Opp. at 7:18–21. In support 

of their position, the Builders cite non-controlling law from other jurisdictions—none of which 

has any bearing on this dispute. The Builders acknowledge this Court’s function is not to engage 

in “prospective decision making,” something that would be “incompatible with the judicial role, 

which is to say what the law is, not to prescribe what it shall be.” Opp. at 8:1–4 (quoting Nev. 

Yellow Cab Corp. v. Dist. Court, 132 Nev. 784, 789, 383 P.3d 246, 250 (2016) (quoting Am. 

Trucking Ass’ns, Inc. v. Smith, 496 U.S. 167, 201 (1990) (Scalia, J., concurring))). Courts should 

not engage in creating new law, but simply declare the law that exists. See MDC Restaurants, LLC 

v. Eighth Judicial Dist. Court of State in & for County of Clark, 132 Nev. 774, 782, 383 P.3d 262, 

267 (2016). When interpreting a statute, the courts should give the language its plain meaning 

unless it creates absurd results. See Quinn, 117 Nev. at 713, 30 P.3d at 1120; Cleghorn, 109 Nev. 

at 548, 853 P.2d at 1262. 

The Nevada Legislature and Governor—the legislative and executive branches that create 

the law—unequivocally provided that AB 421 applies retroactively to claims involving all 

buildings with substantial completion dates prior to October 1, 2019. See Mot., Ex. 2 (AB 421) at 

§11(4). Based on binding Nevada law, this Court should apply the law as it was written and 

approved by the state’s lawmakers. Despite admitting this fact, the Builders ask this Court to 

rewrite the statute by ignoring its plain language. The Builders do not argue that AB 421 is 

ambiguous in any way, and their attempt to show that applying the law’s plain meaning would 

lead to absurd results falls flat. The Association is not asking the Court to apply the new repose 

law three years after making its repose decision. See Opp. at 12:20–22. Instead, the Association 

simply asks the Court to apply a law that has gone into effect before the deadline to appeal the 
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Order. The Builders’ tortured application of AB 421 would lead to the absurd result of barring 

claims that the applicable law plainly permit. 

IV. 

CONCLUSION 

Because the controlling Nevada law that resulted in the Order has changed and requires a 

different result, the Association respectfully requests an order reversing the Order and the 

subsequent Rule 54(b) Order pursuant to Rule 59(e) to allow the Association to prosecute its 

construction defect counterclaims on the merits. 

       DATED this 10th day of October, 2019.  

Respectfully submitted,  

KEMP, JONES & COULTHARD, LLP 

 
/s/ Michael J. Gayan 

 WILLIAM L. COULTHARD, ESQ. (#3927) 
MICHAEL J. GAYAN, ESQ., (#11135) 
3800 Howard Hughes Parkway, 17th Floor 
Las Vegas, Nevada 89169 
 
FRANCIS I. LYNCH, ESQ. (#4145) 
LYNCH & ASSOCIATES LAW GROUP 
1445 American Pacific Drive, Suite 110 #293 
Henderson, Nevada 89074 
 
SCOTT WILLIAMS (admitted pro hac vice) 
WILLIAMS & GUMBINER, LLP 
1010 B Street, Suite 200 
San Rafael, California 94901 
 
Counsel for Defendant/Counter-claimant 
Panorama Towers Condominium Unit 
Owners’ Association 
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Certificate of Service 

I hereby certify that on the 10th day of October, 2019, the foregoing DEFENDANT’S 

REPLY IN SUPPORT OF ITS MOTION TO ALTER OR AMEND THE COURT’S 

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER ENTERED ON MAY 23, 

2019 was served on the following by Electronic Service to all parties on the Court’s service list.  

  
/s/ Angela Embrey 

 An employee of Kemp, Jones & Coulthard, LLP 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

AA4508



 

 

 

Page - 1 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

TRAN 

 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 

 
LAURENT HALLIER, 
 
                              Plaintiff, 
vs. 
 
PANORAMA TOWERS CONDOMINIUM 
UNIT OWNERS ASSOCIATION, 
 
                              Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
  CASE NO.  A-16-744146-D 
 
  DEPT. XXII 
 
 
 

BEFORE THE HONORABLE SUSAN JOHNSON, DISTRICT COURT JUDGE 

OCTOBER 17, 2019 

 
RECORDER’S TRANSCRIPT OF HEARING RE 

  
DEFENDANT’S MOTION TO ALTER OR AMEND THE COURT’S FINDINGS OF 

FACT, CONCLUSIONS OF LAW, AND ORDER ENTERED ON MAY 23, 2019 
 

  APPEARANCES:       
              
 
  For the Plaintiff:      DAN POLSENBERG, ESQ. 
        PETER BROWN, ESQ. 
        DEVIN GIFFORD, ESQ. 
 
  For the Defendant:     MICHAEL GAYAN, ESQ. 
        WILLIAM COULTHARD, ESQ. 
        FRANCIS LYNCH, ESQ. 
 
   
RECORDED BY:  NORMA RAMIREZ, COURT RECORDER 

 

Case Number: A-16-744146-D

Electronically Filed
8/19/2020 10:58 AM
Steven D. Grierson
CLERK OF THE COURT

AA4509



 

 

 

Page - 2 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

THURSDAY, OCTOBER 17, 2019 AT 9:11 A.M. 

 

 THE COURT:  Let’s go ahead and go to Hallier versus Panorama Towers, 

and that is case number A16-744146-D.  Good morning. 

[All counsel respond good morning] 

 THE COURT:  Would you announce your appearances for the record, 

please? 

 MR. POSENBERG:  Good morning, Your Honor.  Dan Polsenberg for the 

Plaintiff. 

 MR. BROWN:  Good morning, Your Honor.  Peter Brown for the Plaintiff. 

 MR. GIFFORD:  Devin Gifford for Plaintiff. 

 MR. GAYAN:  Good morning, Your Honor.  Michael Gayan for the Defendant. 

 MR. COULTHARD:  Good morning, Your Honor.  Bill Coulthard for 

Defendants. 

 MR. LYNCH:  Good morning, Your Honor.  Francis Lynch for the Defendants 

too. 

 THE COURT:  Okay.  You all may be seated.   

  And, counsel, before we get started – and I hope that it goes through 

the coconut wires that we are gonna sweeps at 10:00 o’clock as opposed to 9:00 

a.m. on November 13.  So, be free to pass that information around.  We will do our 

best to make sure everybody knows.  It just turns out that we are only gonna be 

discussing 29 of my cases and 39 of Judge Kishner’s cases and we saw no need to 

have you come in early, okay? 

  So, with that said this is Defendant’s Motion to Alter or Amend the 

Court’s Findings of May 23rd of 2019.  And before we get started I’m just gonna tell 
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you it’s rare that I really enjoy reading briefs.  You guys did a good job with one.  I’m 

just letting you know.  Both sides, I thought it was just – I just enjoyed reading it.  So 

anyway, it’s your motion 

 MR. GAYAN:  Good morning, Your Honor.  I would say it’s probably equally 

rare to have the Court acknowledge enjoying read my briefs.  I appreciate that.  I try 

hard to make them good but no other judges maybe don’t think so or they don’t say 

so.  So, I appreciate that, Your Honor. 

  Well, we’ve been here a few times but I think it – today it’s a relatively 

simple issue.  We – obviously the Court applied AB 125 back in May when Your 

Honor made the decision on the statute of repose motion.  Within a few days the 

legislature and the Governor changed the law.  We’ve had some prior briefing on the 

effective date of that and I understand the Court’s rulings and so we’re beyond that 

date now, now it’s October 1st. 

 THE COURT:  And – 

 MR. GAYAN:  And – 

 THE COURT:  -- I’m gonna say your motion was not a surprise. 

 MR. GAYAN:  I would hope not.  So, we’re beyond the effective date. The 

Court has already, you know, ruled on a lot of the related issues as far as what the 

statute change did when it becomes effective and its retroactive application.  So, I 

think today, like I said, relatively simply this Court has jurisdiction, it was a timely 

Rule 59 motion within only seven days, notice of entry of when that order first 

became a judgment.  That was not until the 54(b) certification was heard. 

  So, I guess before I get into any of the details I’ll ask the Court if you 

have any questions for me or any issues that are concerning the Court. 

 THE COURT:  No, not at this point.  I want to hear what you have to say. 

AA4511



 

 

 

Page - 4 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

 MR. GAYAN:  Okay.  So, I’ll just jump right into it.  I’ll kind of start with where I 

ended.  As far as a procedural issue, I hope that’s not a concern.  This is the 

Association’s first Rule 59 motion.  We had previously styled one in the alternative 

as a 59(a) motion to alter or amend if the Court thought the May 23rd order was the 

final judgment before a 54(b) certification.  That’s an argument that the Builders 

were making.  The Court did not rule that way and I think it’s pretty clear with the 

history the fact that the Court granted the 54(b) certification that would have been 

unnecessary if the May 23rd order were to have been a final judgment upon its entry 

which it just was not.  So, the Association filed this motion less than 28 days after 

notice of entry of the 54(b) certification order and so it’s timely, the Court has 

jurisdiction, there’s no issues there, it’s not a successive 59(e) motion, this is our 

first actual 59(e) motion.  So, hopefully that is not an issue for the Court and I’d be 

happy to address it further if it is. 

  As far as the standard of review goes, Your Honor, under Rule 59(e) 

Nevada law is pretty clear what it’s for.  The whole purpose is after entry of a 

judgment something happens that merits altering or amending the judgment.  

There’s four basic grounds under Nevada law and that’s the AA Primo Builders 

case, it’s in our motion at page 7.  But the four basic purposes for a Rule 59(e) are 

to allow the District Courts to (1) correct manifest errors of law or fact.  We’re not 

saying that’s occurred here.  (2) – at least in this motion that’s not at issue.  (2) 

Newly discovered or previously unavailable evidence. That’s not applicable here 

today.  But (3) is prevent manifest injustice and then (4) is a change in the 

controlling law.  And those are the two basic grounds that we’re relying on for our 

motion.  There’s been a change in the controlling law, the Court has recognized that 

the controlling law has changed and is now effective as we stand here today and 
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that it does apply retroactively and because there’s been a change in the controlling 

law that requires the exact opposite result, it would be a manifest injustice to not 

allow the Association’s claims to go forward on the merits. 

  One point that the Builders raised in their opposition was the fact that 

the Court needs to apply the law that’s in effect at the time it makes its decisions 

and the Association completely agrees.  We understand the Court applied AB125 

back in April – May when the Court heard and then decided the repose motion, but 

that principle applies today as well.  The law that applies today as Your Honor is 

deciding the 59(e) motion is AB421.  I don’t believe it’s been codified yet.  I don’t 

have a section number but AB421 clearly applies, the Court’s already determined 

that in its orders and said – in fact, in the 54(b) certification order -- Exhibit 4 – I think 

it might be Exhibit – let’s see.  Oh, this is the – actually this is Exhibit 3, this is the 

order entered on August 9th of this year.  Page 6 of that order, paragraph 4 on the 

bottom the Court’s conclusion of law was that – it says:  “There is no question the 

Nevada Legislature has amended NRS 11.202 sub 1 and extended the statute of 

repose period from 6 to 10 years and it is to be applied retroactively.”  That’s – that’s 

the law that is in effect today and that’s the law that should be applied today as the 

Court decides the Association’s Rule 59 motion. 

  As far as the retroactive application – there’s a lot of briefing on that 

issue, but the law that actually controls here is Nevada law. There’s a lot of – 

Builders cite to a lot of law from other jurisdictions but Nevada law on the retroactive 

application is crystal clear.  First a statute must be applied absent ambiguity, it must 

be applied its plain meaning.  The Court shouldn’t be searching for alternate 

meanings or other issues absent any ambiguity of the statute.  Here AB421 is 

crystal clear.  Like the Court said in its order, there’s no question what the statute 
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does and that is applies retroactively.  Also, the Nevada law that applies here plainly 

permits retroactive application of statutes and the only requirement for retroactive 

application of statutes based on the case law is an express language or intent to 

make it retroactive, and we have that here and the Court’s already recognized that 

in its prior orders that the statute is plain on its face, that it applies retroactively to all 

structures which was the date of substantial completion prior to October 1, 2019.  

There’s no reason to go searching for other meanings because that’s very clear on 

its face.   

  The case law cited by the Builders they seem to argue that Nevada law 

precludes the retroactive lengthening on the statutes of repose.  None of the cases 

they cited hold that.  The found some cases from other states that may have 

decided this issue before but Nevada has no case law precluding the retroactive 

lengthening of the statute of repose.  All of the case law is related to – I mean, we’ve 

talked about it before in this case; it deals with retroactive shortening of statutes of 

repose and their constitutional requirement for a grace period if you’re going to 

shorten it.  We’ve dealt with the grace period in this case; the Court determined that 

the Association served its Chapter 40 notice within the grace period so we’ve been 

down that road with retroactive shortening in this case when the Court was applying 

AB125.  So, case law -- Lotter, Alsenz, all the case law on alterations to statutes of 

repose deal with retroactive shortening and they even say that that is permissible as 

long as there’s a grace period, a reasonable grace period.  It doesn’t even require a 

year but that’s what they’ve done in this – what the Legislature has done at least 

with the statute of repose here with respect to the construction defects.   

  And I pointed it out in the briefs, but the Court has entered several 

orders already addressing and interpreting the statute.  The Court has determined 
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that the statute is clear on its face, that it expressly provides for a retroactive 

application and that the retroactive application is effective as of today’s date and that 

is applies to all structures completed before October 1, 2019.  The reason – and I 

think it’s important to note that the Builders don’t ask to – the Court to change any of 

those rulings but those rulings in my view and the Association’s view make it pretty 

easy for today because the Court has also already determined in its initial order 

back in May – May 23rd that the dates of substantial completion are January 16, 

2008 and March 16, 2008 both of which are before October 1, 2019.  So, the statute 

on its face applies to the two Panorama towers because they have dates of 

substantial completion before October 1, 2019.  And so the statute of repose for 

those two towers is ten years and the Association filed its claim -- filed its case – 

counterclaim on March 1, 2017 well within the ten year repose period for those two 

structures.  So, that’s the crux of the Association’s argument. 

  The Builders argue that the statute – that the Legislature only really 

intended to go back ten years from October 1, 2019 so it only applies to structures 

with a completion date of October 1, 2009.  They don’t have any – there’s no 

statutory language that says that.  That doesn’t even make any sense as far as what 

the statute says. They’re – the Builders are really just hoping that that’s what the 

Legislature would have said but that’s not what the Legislature said and as the 

Builders argued and acknowledged this Court’s role is to apply the law as it is, not to 

decide what should be. That’s for the other two branches – the government, the 

legislature and the Governor and they have decided that the statute of repose shall 

be extended to ten years for all structures completed before October 1, 2019.  

Period.  End of story.  There’s no other condition to the retroactive application.  That 

statute is plain on its face. 
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  And as far as unfairness, I think there was some fairness arguments 

that the Builders raised but I think it’s important to – for the Court to understand kind 

of the time line.  Tried to put that in the reply, what was the time line and some of the 

key issues. 

 THE COURT:  You did, extensively. 

 MR. GAYAN:  It’s a little more than a page.  But one purpose for that was to 

show dates of substantial completion.  It’s at the bottom of page 3.  These are in 

early 2008 and at that time the statute of repose was up to ten years.  It could have 

been ten years.  So, the Builders in their planning for potential claims were planning 

for ten years when they built and when they completed the towers.  So, their 

expectation from a business standpoint and from claims, watching for claims was 

ten years.   

  Fast forward to 2015 with AB125, well, this is seven years or so after 

the completion of the towers, the Builder’s expectations are set but the Legislature 

and Nevada law changes to shorten retroactively the statute of repose from ten to 

six with a grace period.  Well, this Court has already determined that the Association 

timely served its Chapter 40 notice within the grace period and so the Builders and 

their insurance carriers should have been and were on notice of the Association’s 

claim within the statute of repose.  And now I understand the Court’s made some 

rulings on the tolling and that the Association didn’t file its actual claims within the 

tolling period and the Court declined to find good cause for extending that period 

and I  understand all of that, I’m not trying to re-argue that, but from a practical 

standpoint the Builders expectations, business otherwise for legal claims, when they 

built these buildings it was ten years.  They planned for ten years and they got 

notice within the ten years of these claims, they even got notice within the 
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retroactively shortened statute of repose.   

  And now I’ll fast forward to 2019, while this case was still pending the 

Court for the first time rules on the Builder’s claims and they waited to put that in the 

time line too [indecipherable] the time line.  The Builders for whatever reason chose 

to wait 866 days from the date they filed the complaint to when they brought their 

statute of repose motion.  I don’t know why but they have said in prior briefing that it 

was a strategic decision to file things in the sequence and in the timing that they did.  

So, they waited 866 days.  Two Legislatures convened while they waited and before 

this Court heard the repose motion in April a month prior the 2019 Legislature 

proposed AB421.  So, this was known to anyone who was watching prior to the 

Court deciding the issue and the proposal was, and I don’t believe there was ever 

any real opposition to the proposal, to lengthen the statute of repose from six to ten 

years.  It – that was proposed, it never was changed to something different and I 

believe the votes were always very in favor of that passing at each state.  So, that 

expectation really – that sequence of events really just brought the statute of repose 

back to the ten year period that the Builders originally would have anticipated or 

expected.  There’s no real change, it’s not like it was six when the Builders first built 

and then just changed to ten after the fact. So, as far as the fairness standpoint that 

argument fails because the statute and law that applies now is no different than the 

repose period that applied when the – when the Builders constructed these 

buildings.  And it’s – the Court’s already determined that the Association provided a 

notice of the claims of the Builders before the expiration of the repose period, even 

the shorter repose period. 

  Your Honor, I’ve already touched on this a bit but I’ll just mention again, 

Nevada law is what controlled and the controlling Nevada law that matters to this 
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case in this motion is that the Legislature and Governor can enact retroactive laws 

as long as they say that’s what they’re doing.  Clear Nevada law on that issue 

because there is no Nevada law that prohibits retroactive lengthening of the statute 

of repose or puts any conditions on it other than you have to say that’s what you’re 

doing if you’re the law maker.  And the third binding Nevada law that matters and 

controls the outcome of this motion is that statutes should be applied based on their 

plain meaning. The Court’s already ruled that there’s no question what AB421 

provides for, that is provides for a retroactive lengthening of the statute of repose for 

all structures completed before October 1, 2019.  That’s exactly what – what we 

have.  The Court need not go into other considerations of what the law should be, 

what it should have been, what it might have been.  It’s plain on its face, the Court’s 

already ruled that there’s no question what it says and what it does.  We’re here 

today, it’s beyond October 1st, it’s effective.  The two towers have substantial 

completion dates before the date provided in the statute, there no reason to reach 

beyond or try to interpret anything other than what the statute says and I would just 

comment again that Nevada has a strong public policy for resolving claims on the 

merits.  The Association is just asking for the opportunity to do that in this Court.  

The law has changed and it requires that result we believe based on that change in 

the law and the purpose of Rule 59(e) which is to allow the Court if – before an 

appeal is taken allow the Court to recognize a substantive change in the controlling 

law.  That’s what we have and we respectfully ask the Court to apply AB421 exactly 

as it’s written and allow the Association to pursue them on the merits for these 

claims. 

 THE COURT:  Thank you.   

 MR. POLSENBERG:  Good morning, Your Honor.  Dan Polsenberg.  It is a 
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joy to argue in front of the judge who, I agree with counsel, who has read the briefs.  

And since I’m not gonna argue long I’m gonna tell a story.  I gave a seminar once, it 

was with a panel of judges including Judge Mosley and I did a cooking 

demonstration to say that writing a brief is like cooking Cajun food; you add stuff, 

you boil it down, you add stuff, you boil it down. And when I was done Judge Mosley 

said, you know, counsel, if I’ve known you’ve put that much work into your briefs I 

might have read them.  So, I thank him for his honesty and thank you for your hard 

work.   

  Let’s take a – I’m not gonna argue everything that’s in here because I 

think this issue on appeal is incredibly simple.  If you rule their way here’s what I’m 

gonna say.  I’m gonna say, well, first of all the statute cannot apply to a case with 

claims that’s already been barred.  It can’t resurrect it and it certainly can’t apply to a 

case that’s already been adjudicated and it certainly can’t apply to a case where that 

adjudication has been certified as filed, and procedurally I don’t think it even applies 

to this motion because this motion was made on September 9th and this statute 

wasn’t in effect at that point.  So, at the time they made their motion they didn’t even 

have the rights to relief that they’ve asked for.  If they – if you rule my way what are 

they gonna say on appeal?  I really don’t grasp what they’re argument is going to 

be.  59(e) doesn’t apply here and I think they’ve conceded that.  The AA Primo case 

is one of the best appellate procedural cases the courts ever come down with and 

what it says is any case that goes to the substantive merits of the judgment is a 

59(e) motion.  They break it down into the different categories.  It applies most for 

manifest errors.  It’s very much like a motion to reconsider where you’re pointing out 

an issue that was raised that the Court misapprehended, but this issue was raised 

and so the real question is was that a misapprehension failing to apply a statute that 
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didn’t exist yet to a claim that had already been barred?  You know, here we are 

again and at least three times during his argument counsel said we’ve talked about 

this before.  Three times he said the Court has addressed or determined things.  

And at least at one point he says I’m not trying to re-argue but yet he is.  And the 

standard he’s going to have to do – if he keeps going under manifest injustice that is 

such a squishy standard, it’s really more like 60(b) so the Court would review under 

an abuse of discretion standard.  So, I don’t see where they can argue – they’ve 

conceded they cannot argue that it was a legal error.  So, they’re coming in up here 

where the Court’s gonna give deference to you even if the statute were to apply, 

whether to apply and I don’t think it applies at all to this claim.  Under their 

interpretation of the new statute of repose, every case that has ever been 

adjudicated as barred by the statute of repose is open to re-litigation, and does 

Nevada have a public policy when it comes to litigation?  Yes.  In addition to 

determining cases on the merits, and I would say this case was determined on the 

merits; the Court also looks to finality.  And so we really can’t be saying – okay, I 

used the phrase in an earlier hearing on this about resurrection.  We really can’t 

resurrect all these claims that have been time barred and adjudicated as time 

barred.  That’s the gist of my argument, not how they are characterizing it. 

  They put a very long time line -- there’s an unpublished decision from I 

think earlier this year, Anthony & Sylvan Pools, a statute of repose case where they 

set out the time line of events of that case and they proved that the claim was 

probably barred even before the person was injured.  Remember, we and the 

construction community always look at this as a statute of repose that bars just 

construction claims, it also applies to personal injury claims and they set out the 

pertinent points.  And when I do my time line on appeal I’m gonna set out not just 
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substantial completion but I’m gonna set out just as the Supreme Court did in that 

when the claim was barred.  And I think this claim was already barred, they’ve come 

in here and asked for reconsideration back on June 3rd which is why I think there’s a 

procedural issue in this case.  Yes, they asked to alter and amend the order that you 

had entered before then.   

  It’s – you know, we’ve already established – we have had so many 

hearings in this case, we’ve already established I’m an appellate nerd.  So, I am 

intrigued by the argument whether you can make serial 59(e) motions.  The circuits 

are split on that.  Notice I saved this for last because I’m leading with the substantive 

arguments because that’s I think I win.  Some of the circuits say, no, you get one 

shot, some of the circuits say, no, you can have a second shot if the Court grants 

the first motion to alter and amend and enters an amended judgment and we don’t 

have that situation here.  What we do have is you’ve already decided this.  You’ve 

decided it at least twice and you certified it as final and they come in and make a 

motion to try to get the statute that wasn’t even in effect at the time they made their 

motion to apply to this case that doesn’t exist anymore.  Now, I thought when they 

made the motion that I was gonna come to you and get an order shortening time so 

we could have the hearing before October 1st so it clearly wouldn’t apply and then I 

thought, you know, there’s just too much procedural finagling in this case, and that’s 

when I think the 59(e) motion is here trying to get a statute that’s now in effect to 

apply to a claim that was already barred.  And so I don’t think there’s anything to 

alter and amend and I think this issue is summarily denied.  Thank you, Your Honor. 

 MR. GAYAN:  I’d like to address some of those issues, Your Honor.  I’ll start 

with – essentially where he ended – counsel ended.  59(e) – there’s no serial 59(e) 

motions, that was 59(e) in the alternate if the Court determined the May order was 
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the final judgment which the Builders were arguing at the time.  So, we’ve never filed 

a 59(e) motion, the Court has never considered a 59(e) motion. The prior order was 

based on 60(b).  You can’t file a 59(e) motion until there’s a judgment.  If I had my 

phone on I could pull up the rule but I don’t.  I’m following your rule so we get a good 

recording.  So, 59(e) doesn’t even apply until there’s an appealable judgment that’s 

why it’s a tolling motion under NRAP 4 which I’m sure Mr. Polsenberg understands.  

So, any prior motion that we filed that mentioned 59(e) couldn’t have been a 59(e) 

motion because the Court has now determined that there was no judgment until the 

54(b) certification order was entered on August 12th with the notice of entry on the 

13th and within 27 days of that within the time do so we filed the tolling motion under 

59(e) after the very first time there was a judgment in this case.  So, Mr. Polsenberg 

is just flat wrong about the procedural issues.  

  As far as talking about what we would argue on appeal and what we’ve 

conceded, we haven’t conceded anything all our positions are in our papers.  If it 

went on appeal which this Court shouldn’t even be worrying about what people are 

gonna be arguing on appeal, you should be focusing on what the law is today and 

applying the law to what’s in front of Your Honor.  So, I think half of Mr. Polsenberg’s 

comments are inappropriate to be strategizing about appeals.  The Court shouldn’t 

concern itself with those types of issues, but our – the Association’s positions are 

crystal clear on all issues, we have not conceded anything and I’m not sure why he 

would say that. 

  As far as a statute cannot resurrect a barred claim, it did – does.  It 

says what it says. The statute says what it says; it applies to the towers in this case. 

The Association’s towers have substantial completion dates before the – before the 

date identified in the face of the statute and it says it applies retroactively.  As far as 
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the parade of horribles about how every case that’s ever been time barred by the 

statute of repose could be re-litigated, I think that’s just plain absurd.  This is the 

only case out there that we’re aware of and we’ve asked around that we’re – this 

situation is even applicable.  So, there’s no – the Court shouldn’t be concerning itself 

in any event with policy or what – how things might snowball if it makes a ruling in a 

particular way.  The Court should be focusing on this case, what the law is, and 

what the law requires not what the law should be.  The effect the law might have on 

other people who aren’t in front of Your Honor. So, those arguments are completely 

inappropriate and have nothing to do with this motion at all. 

  As far as the Association filed a motion before the effective date of the 

statute, so what?  They cited their – in their brief they cited it and we re-cited in the 

reply.  The Court is to apply the law in effect at the time it decides the issue.  Didn’t 

decide the issue on September 9th when we filed and we acknowledge it in our 

papers that the law would be effective by the time the Court hears this motion and 

counsel for the Builders even asked to continue the hearing a little bit which was 

fine.  So, that’s why we’re here today which seems like a good choice, it was a light 

calendar so we appreciate the Court accommodating that.  But as far as the date we 

filed the motion versus anything, that doesn’t matter, the law is in effect today.  

They’ve cited Nevada Yellow Cab, we’ve cited Nevada Yellow Cab, the Court is to 

apply the law in effect at the time it makes its decision.  Today is October 17th; 

sixteen days after the law became effective.  There’s no question that it applies here 

today and we didn’t hear otherwise from the Builder’s counsel. 

  The argument that 59(e) just doesn’t apply here, that doesn’t even 

make any sense.  And counsel focused on, well; usually 59(e) motions are used 

because it’ll manifest error of fact or law.  Okay.  But that doesn’t change AA Primo 
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Builders that says there’s four basic grounds that are underpinning purposes of that 

rule one of which – two – actually two of which apply here today but the primary one 

is to correct a change in the controlling law and AB125 is the sole basis that the 

Court used to find the Association’s claims time barred.  That law has completely 

changed, the Courts acknowledge there no question that it’s changed and that it 

applies retroactively.  So, there should be no question that 59(e) applies because 

there’s been a change in the controlling law, the only law used to time bar the 

Association’s claims.   

  Just the comment that – it was kind of buried in the argument, kind of 

stepped away from all the other jurisdiction authority that they cited, but Nevada law 

does not preclude the retroactive lengthening of the statute of repose which is where 

AB421 did.  There’s no law that precludes it and the argument that claims cannot be 

resurrected, well, they are.  That’s what the statute says, that’s what applies here. 

We’ve sought appropriately, timely Rule 59(e) relief before the deadline to appeal, it 

was tolled, the appellate deadlines.  The Court has an opportunity.  This is a very 

unique case with a very narrow window where the law is now in effect when the 

Association has filed – timely filed their appropriate tolling motion that is designed 

specifically to allow the District Courts to address the change in the controlling law. 

  This is exactly what the rule is designed for, it doesn’t matter what it’s 

usually used for.  This is exactly what the rule is designed for and the timing and the 

law that’s effect here today requires, we believe, the opposite result and gives the 

Court an opportunity to acknowledge that we believe and we believe the Builders 

believe that the Court is supposed to apply the law that is in effect as we stand here 

today and there’s no question AB421 is in effect here today.  And I’m happy to 

answer any questions the Court has [indecipherable]. 
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 THE COURT:  Okay.  No, I don’t have anything. 

 MR. GAYAN:  Thank you, Your Honor.  

 MR. POLSENBERG:  Just so the record is clear, Judge, I don’t agree with 

that. 

 THE COURT:  I understand. 

 MR. POLSENBERG:  Thank you. 

 THE COURT:  I understand.  Okay.  Counsel, I’ve had a chance to review and 

read your briefs, I did not have a chance to review all of your authorities. I’d really 

like to do that and write a decision on this one.  This is important and it could – it not 

only affects this case which is very important, but it could affect others as well.  So, 

I’d like to do a written decision on this, okay? 

 MR. POLSENBERG:  Thank you, Your Honor. 

 MR. GAYAN:  Thank you, Your Honor. 

 [Proceedings concluded at 9:47 a.m.] 

*  *  *  *  *  
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       District Court Dept. XXII 
       702 671-0572 
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PETER C. BROWN, ESQ. 
Nevada State Bar No. 5887 
JEFFREY W. SAAB, ESQ. 
Nevada State Bar No. 11261 
DEVIN R. GIFFORD, ESQ. 
Nevada State Bar No. 14055 
BREMER WHYTE BROWN & O’MEARA LLP 
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dgifford@bremerwhyte.com 
 
Attorneys for Plaintiffs, 
LAURENT HALLIER; PANORAMA TOWERS I, LLC; 
PANORAMA TOWERS I MEZZ, LLC; and M.J. DEAN 
CONSTRUCTION, INC. 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 

LAURENT HALLIER, an individual; 
PANORAMA TOWERS I, LLC, a Nevada 
limited liability company; PANORAMA 
TOWERS I MEZZ, LLC, a Nevada limited 
liability company; and M.J. DEAN 
CONSTRUCTION, INC., a Nevada Corporation, 
 

Plaintiffs, 
 

vs. 
 
PANORAMA TOWERS CONDOMINIUM 
UNIT OWNERS’ ASSOCIATION, a Nevada 
non-profit corporation, 
 

Defendant. 
 

 
PANORAMA TOWERS CONDOMINIUM 
UNIT OWNERS’ ASSOCIATION, a Nevada 
non-profit corporation, 
 

Counter-Claimant, 
 

vs. 
 
LAURENT HALLIER, an individual; 
PANORAMA TOWERS I, LLC, a Nevada 
limited liability company; PANORAMA 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. A-16-744146-D 
 
Dept. XXII 
 
NOTICE OF ENTRY OF ORDER RE: 
DEFENDANT’S MOTION TO ALTER 
OR AMEND COURT’S FINDINGS OF 
FACTS, CONCLUSIONS OF LAW AND 
ORDER ENTERED MAY 23, 2019 
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BREMER WHYTE BROWN & 
O’MEARA LLP 

1160 N. Town Center Drive 
Suite 250 

Las Vegas, NV  89144 
(702) 258-6665 

TOWERS I MEZZ, LLC, a Nevada limited 
liability company; and M.J. DEAN 
CONSTRUCTION, INC., a Nevada Corporation; 
SIERRA GLASS & MIRROR, INC.; F. 
ROGERS CORPORATION; DEAN ROOFING 
COMPANY; FORD CONTRACTING, INC.; 
INSULPRO, INC.; XTREME EXCAVATION; 
SOUTHERN NEVADA PAVING, INC.; 
FLIPPINS TRENCHING, INC.; BOMBARD 
MECHANICAL, LLC; R. RODGERS 
CORPORATION; FIVE STAR PLUMBING & 
HEATING, LLC, dba SILVER STAR 
PLUMBING; and ROES 1 through , inclusive, 
 

Counter-Defendants. 
 

 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 

 
 

PLEASE TAKE NOTICE that an Order Re: Defendant’s Motion to Alter or Amend Court’s 

Findings of Facts, Conclusions Of Law and Order Entered May 23, 2019 was entered on the 14th day 

of January 2020.  A true copy is attached hereto and made part hereof. 

 

Dated: January 16, 2020 BREMER WHYTE BROWN & O’MEARA LLP 

 
  

 
By:   _________________________________ 

Peter C. Brown, Esq. 
Nevada State Bar No. 5887 
Jeffrey W. Saab, Esq.  
Nevada State Bar No. 11261 
Devin R. Gifford, Esq. 
Nevada State Bar No. 14055 
Attorneys for Plaintiffs/Counter-Defendants 
LAURENT HALLIER, PANORAMA 
TOWERS I, LLC, PANORAMA 
TOWERS I MEZZ, LLC, and M.J. DEAN 
CONSTRUCTION, INC. 
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BREMER WHYTE BROWN & 
O’MEARA LLP 

1160 N. Town Center Drive 
Suite 250 

Las Vegas, NV  89144 
(702) 258-6665 

 
 

CERTIFICATE OF SERVICE 

I hereby certify that on this 16th day of January 2020, a true and correct copy of the foregoing 

document was electronically served through Odyssey upon all parties on the master e-file and serve 

list. 

 

             
Kimberley Chapman , and employee of 
Bremer Whyte Brown & O’Meara 
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PETER C. BROWN, ESQ. 
Nevada State Bar No. 5887 
JEFFREY W. SAAB, ESQ. 
Nevada State Bar No. 11261 
DEVIN R. GIFFORD, ESQ. 
Nevada State Bar No. 14055 
BREMER WHYTE BROWN & O’MEARA LLP 
1160 N. TOWN CENTER DRIVE 
SUITE 250 
LAS VEGAS, NV 89144 
TELEPHONE: (702) 258-6665 
FACSIMILE: (702) 258-6662 
pbrown@bremerwhyte.com 
jsaab@bremerwhyte.com 
dgifford@bremerwhyte.com 
 
 
Attorneys for Plaintiffs/Counter-Defendants, 
LAURENT HALLIER; PANORAMA TOWERS I, LLC; 
PANORAMA TOWERS I MEZZ, LLC; and M.J. DEAN 
CONSTRUCTION, INC. 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 

LAURENT HALLIER, an individual; 
PANORAMA TOWERS I, LLC, a Nevada 
limited liability company; PANORAMA 
TOWERS I MEZZ, LLC, a Nevada limited 
liability company; and M.J. DEAN 
CONSTRUCTION, INC., a Nevada Corporation, 
 

Plaintiffs, 
 

vs. 
 
PANORAMA TOWERS CONDOMINIUM 
UNIT OWNERS’ ASSOCIATION, a Nevada 
non-profit corporation, 
 

Defendant. 
 
 
PANORAMA TOWERS CONDOMINIUM 
UNIT OWNERS’ ASSOCIATION, a Nevada 
non-profit corporation, 
 

Counter-Claimant, 
 

vs. 
 
LAURENT HALLIER, an individual; 
PANORAMA TOWERS I, LLC, a Nevada 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. A-16-744146-D 
 
Dept. XXII 
 
PLAINTIFFS/COUNTER-DEFENDANTS 
LAURENT HALLIER, PANORAMA 
TOWERS I, LLC, PANORAMA 
TOWERS I MEZZ, LLC, AND M.J. 
DEAN CONSTRUCTION, INC.’S FIRST 
SUPPLEMENT TO THEIR MOTION 
FOR ATTORNEYS FEES PURSUANT 
TO NRS 18.010(2)(B) 
 
 

Case Number: A-16-744146-D

Electronically Filed
2/6/2020 11:29 PM
Steven D. Grierson
CLERK OF THE COURT
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BREMER WHYTE BROWN & 

O’MEARA LLP 

1160 N. Town Center Drive 

Suite 250 

Las Vegas, NV  89144 

(702) 258-6665 

limited liability company; PANORAMA 
TOWERS I MEZZ, LLC, a Nevada limited 
liability company; and M.J. DEAN 
CONSTRUCTION, INC., a Nevada Corporation; 
SIERRA GLASS & MIRROR, INC.; F. 
ROGERS CORPORATION; DEAN ROOFING 
COMPANY; FORD CONTRACTING, INC.; 
INSULPRO, INC.; XTREME EXCAVATION; 
SOUTHERN NEVADA PAVING, INC.; 
FLIPPINS TRENCHING, INC.; BOMBARD 
MECHANICAL, LLC; R. RODGERS 
CORPORATION; FIVE STAR PLUMBING & 
HEATING, LLC, dba SILVER STAR 
PLUMBING; and ROES 1 through , inclusive, 
 

Counter-Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
PLAINTIFFS/COUNTER-DEFENDANTS LAURENT HALLIER, PANORAMA TOWERS 

I, LLC, PANORAMA TOWERS I MEZZ, LLC, AND M.J. DEAN CONSTRUCTION, 
INC.’S, FIRST SUPPLEMENT TO THEIR MOTION FOR ATTORNEYS FEES 

PURSUANT TO NRS 18.010(2)(B) 
 

COMES NOW, Plaintiffs/Counter-Defendants LAURENT HALLIER, PANORAMA 

TOWERS I, LLC, PANORAMA TOWERS I MEZZ, LLC, and M.J. DEAN CONSTRUCTION, 

INC. (herein after collectively referred to as “the Builders”), by and through their counsel of record, 

Peter C. Brown, Esq., Jeffrey W. Saab, Esq., and Devin R. Gifford, Esq. of the law firm of Bremer 

Whyte Brown & O’Meara, LLP, and hereby file their FIRST SUPPLEMENT TO THEIR 

MOTION FOR ATTORNEYS FEES PURSUANT TO NRS 18.010(2)(B).  

 This Motion is supported by the attached memorandum of points and authorities, Declaration, 

Appendix of Exhibits, the pleadings and papers on file herein, and any oral argument as the Court 

may allow at the time of the hearing.   
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O’MEARA LLP 

1160 N. Town Center Drive 

Suite 250 

Las Vegas, NV  89144 

(702) 258-6665 

DECLARATION OF DEVIN R. GIFFORD, ESQ. 

IN SUPPORT OF SUPPLEMENT TO MOTION FOR ATTORNEYS’ FEES 

 

 I, DEVIN R. GIFFORD, Esq., declare under penalty of perjury:   

1. I am an associate at the law firm of Bremer, Whyte, Brown & O’Meara, LLP, and I am 

in good standing and licensed to practice law in the State of Nevada.  

2. Bremer, Whyte, Brown & O’Meara, LLP, is counsel for Plaintiffs/Counter-Defendants 

Laurent Hallier, Panorama Towers I, LLC, Panorama Towers I Mezz, LLC and M.J. Dean 

Construction, Inc. (hereafter collectively referred to as the “Builders” in the above-

captioned matter). 

3. I have personal knowledge of the facts set forth herein, and if called to testify I could 

competently do so.  

4. The BWBO attorneys’ fees presented herein are true and correct to the best of my 

knowledge and belief.  

5. The attorneys’ fees have been reasonably, actually and necessarily incurred in litigating 

this action.  

6. Attached as “Exhibit N” is a true and correct copy of the Court’s August 9, 2019 Order 

Re: Defendant’s Motion for Reconsideration and/or to Alter or Amend the Court’s May 

23, 2019 Findings of Fact, Conclusions of Law and Order Granting Plaintiffs’ Motion for 

Summary Judgment Pursuant to NRS 11.202(1) Filed June 13, 2019. 

7. Attached as “Exhibit O” is a true and correct copy of the Court’s January 14, 2020 Order 

Re: Defendant’s Motion to Alter or Amend Court’s Findings of Fact, Conclusions of Law 

and Order Entered May 23, 2019. 

8. Attached as “Exhibit P” are true and correct copies of BWBO’s statements of fees from 

June 14, 2019 to January 14, 2020. 

9. Attached as “Exhibit Q” are true and correct copies of Lewis Roca’s invoices from June 

11, 2019 to January 14, 2020. 

/// 
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10. That this motion is made in good faith and not for undue advantage. 

 

 

              _______________________________   

         Devin R. Gifford, Esq. 
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BREMER WHYTE BROWN & 

O’MEARA LLP 

1160 N. Town Center Drive 

Suite 250 

Las Vegas, NV  89144 

(702) 258-6665 

DECLARATION OF DANIEL F. POLSENBERG, ESQ. 

IN SUPPORT OF SUPPLEMENT TO MOTION FOR ATTORNEYS’ FEES 

 

DANIEL F. POLSENBERG, ESQ. states: 

1. I am an attorney at Lewis Roca Rothgerber Christie LLP and served as co-counsel 

plaintiffs Laurent Hallier; Panorama Towers I, LLC; Panorama Towers I Mezz, LLC; and M.J. Dean 

Construction, Inc. 

2. During our representation of plaintiffs in this matter, my law firm incurred fees in the 

amount of $53,056.50, invoices attached as Exhibit Q.  

3. The Lewis Roca attorneys’ fees presented herein are true and correct to the best of 

my knowledge and belief.  

4. The attorneys’ fees have been reasonably, actually and necessarily incurred in 

litigating this action.  

Dated this 6th day of February 2020. 

 

 

       /S/ DANIEL F. POLSENBERG  

                 DANIEL F. POLSENBERG 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

This case arose as a result of alleged, and ultimately proven to be unwarranted, unjustified 

and untimely noticed, construction defects at Panorama Towers (“the Towers”), located at 4525 and 

4575 Dean Martin Drive in Las Vegas, Nevada.  On February 24, 2016, the very last day of AB125’s 

“safe harbor,” Defendant/Counter-Claimant Panorama Towers Condominium Unit Owners’ 

Association (“the Association”) served its original NRS 40.645 Notice of Constructional Defects 

(“February 2016 Chapter 40 Notice”) upon Plaintiffs/Counter-Defendants (“the Builders”) 

identifying the following four alleged deficiencies:  (1) Residential Tower Windows, (2) Residential 

Tower Fire Blocking, (3) Mechanical Room Piping, and (4) Sewer Problems. (See, Exhibit “A”). 

Immediately after the Association served its Chapter 40 Notice, the Builders advised the Association, 

in correspondence, their response to the Chapter 40 Notice as well as via a lengthy power-point 

presentation at the pre-litigation Chapter 40 mediation, that the Association’s claims were time-

barred and/or the Association’s Chapter 40 Notice was procedurally invalid—the two principal 

grounds that this Court ultimately found in granting summary disposition of the Association’s 

claims. 

Succeeding against the Association, however, did not come without tremendous monetary 

cost to the Builders.  Indeed, despite unequivocally clear procedural deficiencies, the Association 

insisted on pursuing its constructional defect claims. The Association’s unreasonable behavior 

caused the Builders to incur substantial, unnecessary attorneys’ fees.  Essentially, the Builders were 

unreasonably forced to defend against defect allegations by the Association for which recovery, by 

the Association, was legally untenable.  

To pour salt on the wound, after the Builders’ prevailed on their Motion for Summary 

Judgment, the Association began its campaign barrage of serial motions for reconsideration of the 

Court’s May 23, 2020 Order.  Therefore, the Association’s repeat Rule 59(e) Motions presenting the 

same arguments and seeking the same relief from the same judgment were prohibited.  Before filing 

its third motion for reconsideration, the Association had already taken advantage of its opportunity 
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to file a Rule 59(e) motion.  Its first motion for reconsideration, filed June 3, 2019, although it did 

not explicitly state it, was disguised as a motion for reconsideration under Rule 59(e), in that it sought 

the Court’s relief from its final, May 23, 2019, judgment. The Association then filed a second motion 

for reconsideration, on June 13, 2019, this one specifically under NRCP 59(e).  After the Association 

was unsuccessful on those motions, the Association then filed yet another Motion for 

Reconsideration on September 9, 2019, arguably its third one under NRCP 59(e). Repeating the same 

motion with the same arguments is not only legally improper, it is frowned upon by courts.  The 

Association’s strategy was transparent, unreasonable and vexatious, filing three consecutive 

Reconsideration Motions on the same grounds, with the same arguments and facts, in order to simply 

delay the time until AB 421 was enacted.   

 As the prevailing parties against the Association, the Builders are entitled to reasonable 

attorney fees to compensate them for the onerous expense of engaging in over three years of litigation 

that never should have been instituted by the Association. The Builders are likewise entitled to 

attorneys’ fees for having to defend against the barrage of serial, meritless 59(e) motions.  It was 

unreasonable and harassing to file these Motions given that the Court’s ruling. In its August 9, 2019 

Order denying the Association’s first NRCP 59(e) Motion, the Court already stated that re-argument 

was not warranted. (See Exhibit “N”, the Court’s 8-9-19 Order, Pg. 7, Ln. 11-12). Yet, in spite of 

the Court’s position, the Association proceeded to file yet another Rule 59(e) Motion.  The Court, 

for the fourth time (first in the May 23, 2019 Order and then three more times for the three 

reconsideration motions) ruled Against the Association on the same Statute of Repose issue.   

The Builders filed their Motion for Attorneys’ fees on June 16, 2019, later followed by the 

Builders’ July 9, 2019 Reply in Support Brief which clarified their total Fees incurred until June 14, 

2019.  The Builders have had to endure numerous hours and incur considerable fees to defend against 

the repeat 59(e) Motions since that time. This Supplement addresses the Builder’s attorneys’ fees 

that arose due to the Builders’ reasonable and necessary efforts since June, 2019 until the Court filed 

the January 14, 2020 Order denying the Association’s latest reconsideration motion.  (See Exhibit 

“O”, the Court’s 1-14-20 Order). 
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II. ARGUMENT 

Due to the Association’s unreasonable pursuit of its alleged defect claims and its untenable 

pursuit of the Court’s reconsideration through repeat 59(e) reconsideration motions, the Builders are 

entitled to recover their fees pursuant to NRS 18.010(2)(B).  The Builders began incurring fees when 

its defense counsel was initially retained in response to the Association’s February 24, 2016 Chapter 

40 Notice, as the four alleged defects, first identified in the Notice, served as the substantive bases 

for which the Association sought relief in its late-filed Counter-Claim.  These fees have continued 

to grow the entire duration of the litigation until the Court issued the January 14, 2020 Order.   

As discussed in the Builders’ first Motion for Attorneys’ fees, as amended by the Reply brief 

in support thereof, the Builders incurred $191,431.52 in fees from the outset of this matter until the 

Association filed its Renewed Motion for Reconsideration on June 13, 2019.  Since that date, 

however, the Builders’ attorneys’ fees have grown, and are reflected below.  Bremer Whyte Brown 

& O’Meara, LLP’s (“BWBO”) fees from June 14, 2019 to January 14, 2020 are reflected in the 

following table. (See Exhibit “P”, BWBO Fees for 1287.551 & 1287.558, Tower I and Tower II, 

respectively from 6-14-19 to 1-14-20). 

Fee Date Range BWBO File No. Fees 

June 14, 2019 – January 14, 

2020  

1-1287.5511 (Tower I) $32,329.63 

June 14, 2019 – January 14, 

2020  

1-1287.5581 (Tower II) $34,096.12 

TOTAL  $66,425.75 

 

Given the obvious potential for appellate work that was apparent after the Court granted the 

May 23, 2019 Order, it was both reasonable and necessary for the Builders to retain additional 

counsel, specializing in appellate work, Lewis, Roca, Rothgerber, Christie (“Lewis Roca”).  Lewis 

Roca’s billing began on June 11, 2019, with the last billing entry on October 17, 2019.  Lewis Roca’s 

fees are reflected in the following table. (See Exhibit “Q”, Lewis Roca’s Fees for 224781-00102 &  

224781-00103, Tower I and Tower II, respectively from 6-14-19 to 1-14-20). 

Fee Date Range Lewis Roca File No. Fees 

June 11, 2019 – January 14, 

2020  

224781-00102 (Tower I) $26,511.00 
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June 11, 2019 – January 14, 

2020  

224781-00103 (Tower II) $26,545.50 

TOTAL  $53,056.50 

The total attorneys’ fees from June 11, 2019 to January 14, 2020 is $119,482.25.  This brings 

the grand total attorneys’ fees $310,913.77. These fees were forcibly imposed upon the Builders 

despite the lack of sound basis to support any of the Association’s claims or the reconsideration 

motions.   

A. LEGAL STANDARD PURSUANT TO NRS 18.010(2)(B). 

Pursuant to NRS 18.010(2)(b):  

2. In addition to the cases where an allowance is authorized by specific 

statute, the court may make an allowance of attorneys’ fees to a 

prevailing party:  

  ... 

(b) Without regard to the recovery sought, when the court finds that 

the claim, counterclaim, cross-claim or third-party complaint or 

defense of the opposing party was brought or maintained without 

reasonable ground or to harass the prevailing party. The court shall 

liberally construe the provisions of this paragraph in favor of awarding 

attorneys’ fees in all appropriate situations...” 

 

Id. at NRS 18.010(2)(b). (Emphasis Added).  

 

Thus, in order for a party to be awarded attorney fees under NRS 18.010(2)(b), two 

conditions must be met:  (1) the party seeking fees must be a “prevailing party,” and (2) the court 

must find that the opposing party’s claim was brought or maintained without reasonable ground or 

to harass the prevailing party. The clear intent of NRS 18.010(2)(b) is “to punish for and deter 

frivolous or vexatious claims and defenses because such claims and defenses overburden limited 

judicial resources, hinder the timely resolution of meritorious claims and increase the costs of 

engaging in business and providing professional services to the public.” Id.  

The Nevada Supreme Court has defined “prevailing party,” as any party “who succeeds on 

any significant issue in litigation which achieves some of the benefit it sought in bringing the suit.” 

See, Hornwood v. Smith’s Food King, 105 Nev. 188, 192; 772 P.2d 1284, 1287 (1989). The Court 

later expanded its definition to include defendants, stating, “[T]he term ‘prevailing party’ is broadly 
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construed as to encompass plaintiffs, counterclaimants, and defendants.” See, Valley Electric 

Association v. Overfield, 121 Nev. 7, 10; 106 P.3d 1198, 1200 (2005).  

An award of attorneys’ fees under NRS 18.010(2)(b) is discretionary with the district court. 

Foley v. Morse & Mowbray, 109 Nev. 116, 124, 848 P.2d 519, 524 (1993).  To support such an 

award, "there must be evidence in the record supporting the proposition that the complaint was 

brought without reasonable grounds…” Chowdhry v. NLVH, Inc., 109 Nev. 478, 486, 851 P.2d 459, 

464 (1993).  There is more than sufficient evidence in the record before this Court to support the 

proposition that the Association’s Counter-Claim against the Builders was brought without 

reasonable grounds.  

Furthermore, "[a] claim is groundless if 'the allegations in the complaint. . . are not supported 

by any credible evidence at trial.'" See, Allianz Ins. Co. v. Gagnon, 109 Nev. 990, 996, 860 P.2d 720, 

724 (1993), quoting Western United Realty, Inc. v. Isaacs, 679 P.2d 1063, 1069 (Colo. 1984)).  The 

Nevada Supreme Court has found that where a plaintiff’s allegations survive a motion for summary 

judgment, no basis for an award of attorneys’ fees pursuant to NRS 18.010(2)(b) exists. See, Miller 

v. Jones, 114 Nev. 1291, 1300, 970 P.2d 571, 577 (1998); See also, Fire Insurance Exchange v. 

Efficient Enterprises, Inc. D/B/A Efficient Electric, 2017 WL 2820000 (June 27, 2017).  Thus, it 

stands to reason that where summary judgment is granted (as was the case here numerous times), 

there is a basis for awarding attorneys’ fees pursuant to NRS 18.010(2)(b). 

B. THE BUILDERS ARE ENTITLED TO RECOVER THEIR ATTORNEYS’ FEES 

SINCE JUNE 13, 2019 BECAUSE THE ASSOCIATION ACTED 

UNREASONABLY AND WITH VEXATIOUS INTENT BY FILING 

UNTENABLE, REPEAT 59(E) MOTIONS. 

 

i. The Association’s First Motion for Reconsideration Filed June 3, 2019 was 

Meritless 

 

The Association filed its first reconsideration motion on June 3, 2019, arguing that the AB 

421 saves the Association’s already time-barred claims.  The Association’s request for 

reconsideration of the Court’s May  23, 2019 Order based on AB 421 was procedurally invalid for 

the simple reason that AB 421 did not become effective law until October 1, 2019.  “Reconsideration 

of a prior ruling is appropriate only in limited circumstances, such as the discovery of new evidence, 
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an intervening change in controlling law, or where the initial decision is manifestly unjust. … [It] 

is not an avenue to re-litigate the same issues and arguments upon which the court has already ruled”. 

Fortunet, Inc. v. Melange Computer Servs., 2006 U.S. Dist. LEXIS 88821, at **6–7 (D. Nev. Dec. 

4, 2006) (emphasis added.)  The Association used the June 3, 2019 reconsideration motion precisely 

to re-litigate the same issues and arguments upon which the Court had already ruled in its May 23, 

2019 Order.  The only difference was the unsupported belief that AB 421 might change the law in 

existence and effective as of May 23, 2019.   Inherent in that Motion was the acknowledgement that 

no new law had yet been enacted.   Therefore, there was no intervening change in controlling law. 

The Association’s first reconsideration motion was meritless and therefore it is reasonable for the 

Association to fund the Builders’ attorneys’ fees for their work in responding to it. 

ii. The Association’s Second Motion for Reconsideration Filed June 13, 2019 was 

Also Meritless and Should Not Have Been Filed Given the Presence of NRS 

218D.330(1) 

 

In its second reconsideration motion, filed June 13, 2019 (“6-13-19 Motion”), the 

Association asserts that reconsideration was warranted due to the fact that Governor Sisolak signed 

AB 421 into law following entry of this Court’s May 23, 2019 Order.  Accordingly, the Association 

avers that a change in controlling law warranted this Court’s reconsideration of its May 23, 2019 

Order, under NRCP 54(b) and NRCP 59(e).  Therefore, in order to warrant this Court’s 

reconsideration, the Association needed to show that there had been a change in controlling law.  

Such a showing was not and could not have been made.   

The Court’s August 9, 2019 Order (Exhibit “N”, the Court’s 8-9-19 Order) spelled out what 

was painfully obvious, that the Association’s arguments in its June 13, 2019 reconsideration motion 

were baseless.  The Court Order provided:  

4. While there is no question the Nevada Legislature has amended NRS 

11.202(1) to extend the statute of repose period from six (6) to ten (10) 

years, and it is to be applied retroactively, this Court is mindful the new 

enactment is not effective yet.  NRS 218D.330(1) specifically provides 

“[e]ach law and joint resolution passed by the Legislature becomes 

effective on October 1 following its passage, unless the law or joint 

resolution specifically prescribes a different effective date.” In this case, 

while it specifically passed a law that is to be applied retroactively, the 

Nevada Legislature did not prescribe an effective date earlier or different 
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than October 1, 2019.  By it not prescribing an earlier date, the Legislature 

indicated its intention NRS 11.202, as amended February 24, 2015, and 

setting forth a six (6) years’ statute of repose would remain in effect until 

October 1, 2019.  In short the newly-enacted law becomes operational 

October 1, 2019 and its retroactive effect will take place at that time. 

 

5. Simply put, there is no basis upon which this Court can relieve the 

Owners’ Association from the grant of the Builders’ Motion for Summary 

Judgment as set forth within the Findings of Fact, Conclusions of Law and 

Order filed May 23, 2010. See NRCP 60(b). Re-argument is not 

warranted… 

 

Exhibit “N”, Pg. 6, Ln. 22 – Pg. 7, Ln. 12 (emphasis added). 

 

Given the existence of NRS 218D.330(1) at the time the Association filed its June 13, 2019 

Reconsideration Motion, the Association should have never filed that Motion.  Since they did and 

the Builders’ were forced to respond, it is reasonable for the Association to fund the Builders’ 

attorneys’ fees for that response. 

iii. The Association’s Third Motion for Reconsideration Filed September 9, 2019 

was Highly Improper, Vexatious, and Intended Solely for Delay 

 

The Association filed its September 9, 2019 reconsideration motion (“9-9-19 Motion”) in the 

face of the Court’s August 9, 2019 Order, holding that re-argument regarding the ineffectiveness of 

AB 421 on the Association’s already time-barred claims was “not warranted.” Id.    The 9-9-19 

Motion was nothing more than a dilatory tool.  The Association’s request for reconsideration based 

on AB 421 was defective because NRS 218D.330(1) made clear that AB 421 took effect long after 

the Court entered its decision on the Builders’ Motion for Summary Judgment.  Not only is this case 

outside of AB 421’s relevant scope, but a retroactive application of the lengthier statute of repose 

would unconstitutionally infringe on the Builders’ vested rights, as Nevada Courts have held.  This 

Court agreed in its 1-14-20 Order. (See Exhibit “O”, Pgs. 6-7). 

The Association has already taken advantage of its opportunity to file a Rule 59(e) motion.  

Its first motion for reconsideration, filed June 3, 2019, although it did not explicitly state it, was 

disguised as a motion for reconsideration under Rule 59(e), in that it sought the Court’s relief from 

its final, May 23, 2019, judgment. Be that as it may, the Association then filed a second motion for 
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reconsideration, this one specifically under NRCP 59(e).  After the Association was unsuccessful on 

those motions, the Association then filed yet another Motion for Reconsideration. Repeating the 

same motion with the same arguments is not only legally improper, it is frowned upon by courts.  

The Association’s strategy was transparent, filing the instant Motion in order to simply delay the 

time until AB 421 was enacted. 

Repeat Rule 59(e) Motions that present the same arguments and seek the same relief from 

the same judgment are prohibited and can be construed as vexatious. See Greene v. Alhambra Hosp. 

Med. Ctr., LEXIS 71989 (D. Nev. May 17, 2016) (providing that filing of numerous motions for 

reconsideration is considered vexatious). Moreover, courts have agreed that repeating motions 

constitutes a basis for attorneys’ fees. See Greene v. Tinker, 332 P.3d 21, 71 (Alas. 2014) (Holding 

that the filing of repetitive and circuitous motions may warrant an award of attorney fees); See also, 

Sargeant v. Henderson Taxi, 425 P.3d 714, LEXIS 1071 (Order of Affirmance, December 1, 2017) 

(Awarding fees under NRS 18.010(2)(b) is appropriate when motions, under various guises, 

including a motion for reconsideration, merely repeat previously rejected arguments); See also, See 

Lopez v. Gonzales, LEXIS 480 (Order of Affirmance, Ct. App. June 21, 2018) (Reviewing courts 

will uphold the district court’s award of attorney fees when filings are harassing in nature). 

The Association’s repeat 59(e) motion filed September 9, 2019 regurgitates the same 

arguments as its prior 59(e) motions. This is highly improper, not to mention vexatious and used 

tactically for delay. The case law is clear on this point and the Association should have heeded this 

before filing the 9-9-19 Motion.  In Nelson v. City of Albuquerque, the court, analyzing FRCP 59(e), 

which is virtually identical to NRCP 59(e), ruled that the lower court abused its discretion by 

“committing a legal error when granting the defendants’ second Rule 59(e) motion.” Nelson v. City 

of Albuquerque, 921 F.3d 925, 929 (2019).  The Nelson defendants regurgitated arguments that had 

already been presented in the first Rule 59(e) motion. Id.   The Nelson court went on to say that “Rule 

59(e) motions may be granted when the court misapprehended the facts, a party’s position, or the 

controlling law. Id., (citing Servants of the Paraclete v. Does, 204 F.3d 1005, 1012 (10th Cir. 2000)). 

Once a “district court enters judgment, the public gains a strong interest in protecting the finality of 
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judgments. Id. (citing Sanchez-Llamas v. Oregon, 548 U.S. 331, 356, 126 S. Ct. 2669, 165 L. Ed. 2d 

557 (2006) (“discussing the important interest in the finality of judgments"). The Nelson court 

recognized that the “interest in finality becomes even stronger when a district court has previously 

denied relief under Rule 59(e). Id. (citing In re Stangel, 68 F.3d 857, 859 (5th Cir. 1995) ("[T]he 

interest of finality requires that the parties generally get only one bite at the Rule 59(e) apple for the 

purpose of tolling the time for bringing an appeal.")1.  

Here, this Court has already considered the issue of whether AB 421 saves the Association’s 

already time-barred claims.  With a resounding no, the Court determined that the law in effect at the 

time of the Court’s May 23, 2019 Order, which was the law in effect throughout this litigation, the 

six-year statute of repose, time-barred the Association’s construction defect claims.  The Court’s 1-

14-20 Order reflected precisely what the Association should have known all along, providing: 

“4. It has long been established in American Jurisprudence a court is to 

apply the law in effect at the time it renders its decision unless doing so 

would result in manifest injustice or there is statutory direction or legislative 

history to the contrary.” 

 

See Exhibit “O”, the Court’s 1-14-20 Order, Pg. 6, Ln. 4-8. 

 

It is obvious that the Association’s third Rule 59(e) Motion was intended solely to ensnare 

the Court and the Builders until October 1, 2019 when AB 421 became effective.  “Once the Rule 

59(e) motion has been ruled on, the thirty-day appeal clock begins to run. A party may not continue 

to file Rule 59(e) motions in order to forestall the time for appealing; only the first motion stops the 

clock.” Andrews v. E.I. du Pont de Nemours & Co., 447 F.3d 510, 515 (2006) (internal citations 

omitted). The Andrews Court further stated the following: 

 

1 A Rule 59(e) motion does not grant parties a "second bite at the apple or permit them to rehash 
previously rejected arguments.” See Weeks v. Bayer, 246 F.3d 1231, 1236-37 (9th Cir. 2001); See 
also, Keweenaw Bay Indian Cmty. v. State of Mich., 152 F.R.D. 562, 563 (W.D. Mich. 1992) 
("[W]here the movant is attempting to obtain a complete reversal of  the court's judgment by 
offering essentially the same arguments presented on the original motion, the proper vehicle for 
relief is an appeal."); Bermingham v. Sony Corp. of Am., Inc., 820 F. Supp. 834, 856 (D. N.J. 
1992), aff'd 37 F.3d 1485 (3d Cir. 1994) ("A party seeking reconsideration must show more than a 
disagreement with the Court's decision, and recapitulation of the cases and arguments considered 
by the court before rendering its original decision fails to carry the moving party's burden."). 
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“The point of Rule 59 is to increase efficiency, allowing district courts a 

chance to correct their own errors rather than saddling the parties and 

appellate courts with otherwise unnecessary appeals… A party gets one shot 

at asking the district court to alter or amend the judgment and then he must 

move forward with his appeal -- at least in the ordinary case.” Id.  

 

The Association filed successive, copy-and-paste Rule 59(e) Motions directed to the same 

summary judgment, which is improper and exceedingly frowned upon as a waste of judicial 

resources. See Arnold v. Farmers Ins. Co., 2012 U.S. Dist. LEXIS 67262 (stating that “[c]ourts have 

also discouraged successive rule 59(e) motions as wasteful of judicial resources. As the United 

States Court of Appeals for the Federal Circuit has explained, ‘[s]uccessive motions periods, which 

would encourage piecemeal attack on a judgment and delay appeals, are not authorized. Once a 

district court has denied timely filed tolling motions, the litigants must appeal if they wish to further 

challenge a judgment…’”). 

The Association’s tactics were plainly dilatory and improper.  There was nothing novel in 

the Association’s renewed Rule 59(e) Motion, proving the Association was merely using it to delay 

the proceedings until AB 421 became effective.  Based on the foregoing, it is reasonable for the 

Association to fund the Builders’ attorneys’ fees for their work in regard to the Association’s 9-9-

19 Motion.   

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 
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III. CONCLUSION 

Based on all of the above, the Builders are the prevailing parties and are entitled to the fees 

they were unreasonably forced to incur in their efforts to defend against the Association’s 

unreasonable, groundless claims, in addition to the fees incurred responding to the Association’s 

serial reconsideration motions. Accordingly, the Builders are entitled to recover fees in the amount 

of $310,913.77. 

 

Dated:  February 6, 2020                        BREMER WHYTE BROWN & O’MEARA LLP 
 

                                                             By:_____________________________________ 

Peter C. Brown, Esq. 
Nevada State Bar No. 5887 
Jeffrey W. Saab, Esq.  
Nevada State Bar No. 11261 
Devin R. Gifford, Esq. 
Nevada State Bar No. 14055 
Attorneys for Plaintiffs/Counter-Defendants 
LAURENT HALLIER, PANORAMA TOWERS I, 
LLC, PANORAMA TOWERS I MEZZ, LLC, and M.J. 
DEAN CONSTRUCTION, INC. 
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/ 6 q m . l 6 s 9 ; ; / y 2 l - l 4 q 9 . /* . / * 9 . / � o 5 . * . 5 � m j 4 l 5 6 1 l 4 2 j ; l / 6 4 8 q0 5 4 l 5 6 : l 6 * . / * 9 . 9 4 l 5 6 o 5 . � / 4 / . 0 l 6 l 6 s1 2 l j 2 / y 2 l - l 4 q 1 l ; ; 6 / / � 4 5 - / - 9 4 / q ; 9 - / ; / �l o 5 t / . , � * 9 s / q * m . q m 9 6 4 4 5 / f � f j f . f � f � e 9 6 �4 5 4 9 ; 6 m 0 - / . 5 o * 9 s / q j 5 0 - l 6 / � 4 5 q / / l o 9 69 * * / 6 � l y 1 l ; ; - / . / z m l . / � ; l q 4 l 6 s 9 ; ;/ y 2 l - l 4 q . / o / . / 6 j / � 1 l 4 2 l 6 j ; l / 6 4 8 q 0 5 4 l 5 6 :� m / 4 5 4 2 / q l w / 5 o q 9 l � / y 2 l - l 4 q - / l 6 s 5 t / . , � �* 9 s / q l 6 4 5 4 9 ; k 6 5 4 l j / s l t / 6 4 5 4 2 /9 q q 5 j l 9 4 l 5 6 5 o * / . 4 l 6 / 6 4 j ; 9 l 0 q * . l 5 . 4 5 9 6 3� l q * 5 q l 4 l t / 0 5 4 l 5 6 q 5 6 4 2 / l q q m / q :
6 5 4 l j /s l t / 6 4 5 4 2 / 9 q q 5 j l 9 4 l 5 6 5 o * / . 4 l 6 / 6 4 j ; 9 l 0 q* . l 5 . 4 5 9 6 3 � l q * 5 q l 4 l t / 0 5 4 l 5 6 q 5 6 4 2 /l q q m / q :

6 / t 9 � 9 ; / s 9 ;q 4 9 6 � 9 . � o 5 . 9 1 9 . � 5 o 9 4 4 5 . 6 / 3 q 8 o / / q* m . q m 9 6 4 4 5 6 . q , d f � , � k � n k - n :6 / t 9 � 9 ; / s 9 ; q 4 9 6 � 9 . � o 5 . 9 1 9 . �5 o 9 4 4 5 . 6 / 3 q 8 o / / q * m . q m 9 6 4 4 5 6 . q, d f � , � k � n k - n : 6 / t 9 � 9 ; / s 9 ;q 4 9 6 � 9 . � o 5 . 9 1 9 . � 5 o 9 4 4 5 . 6 / 3 q 8 o / / q* m . q m 9 6 4 4 5 6 . q , d f � , � k � n k - n :
j 5 m . 4 6 5 4 l j /* / . 4 9 l 6 l 6 s 4 5 4 2 / 9 q q 5 j l 9 4 l 5 6 8 q � / o / j 49 ; ; / s 9 4 l 5 6 q :
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j 5 m . 4 6 5 4 l j /* / . 4 9 l 6 l 6 s 4 5 4 2 / 9 q q 5 j l 9 4 l 5 6 8 q � / o / j 49 ; ; / s 9 4 l 5 6 q :
; / s 9 ;9 . s m 0 / 6 4 q l 6 q m * * 5 . 4 5 o j ; l / 6 4 - m l ; � / . q 8. / z m / q 4 ; / s 9 ;9 . s m 0 / 6 4 q l 6 q m * * 5 . 4 5 o j ; l / 6 4 - m l ; � / . q 8. / z m / q 4 ; / s 9 ; 9 . s m 0 / 6 4 q l 6q m * * 5 . 4 5 o j ; l / 6 4 - m l ; � / . q 8 . / z m / q 4* . l 5 . ; / s 9 ;9 . s m 0 / 6 4 q 0 9 � / o 5 . � l q 0 l q q 9 ; 5 o9 q q 5 j l 9 4 l 5 6 8 q j 5 6 q 4 . m j 4 l 5 6 � / o / j 4 j ; 9 l 0 q :

- 9 q / q o 5 . . / ; l / o 9 6 � j 9 m q / q 5 o9 j 4 l 5 6 q 9 q . / ; 9 4 / � 4 5 0 9 3 � � , i 5 . � / .* / . 4 9 l 6 l 6 s 4 5 9 q q 5 j l 9 4 l 5 6 8 q j 5 m 6 4 / . j ; 9 l 0 q :
9 � � l 4 l 5 6 9 ; 1 5 . p 5 6 5 t / . 9 ; ; 9 . s m 0 / 6 4 4 2 9 44 2 . 5 m s 2 5 m 4 4 2 / j 5 m . q / 5 o 4 2 / ; l 4 l s 9 4 l 5 6 4 2 /2 5 9 1 9 q s l t / 6 1 9 . 6 l 6 s q 9 q 4 5 1 2 3 t 9 . l 5 m q9 q * / j 4 q 5 o 4 2 / j ; 9 l 0 1 / . / 6 5 4 . / 9 q 5 6 9 - ; /9 6 � 1 2 3 4 2 / 2 5 9 q 2 5 m ; � 6 / t / . 2 9 t / . 9 l q / �0 9 6 3 5 o 4 2 / j ; 9 l 0 q
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. / 4 . 5 9 j 4 l t / 9 * * ; l j 9 4 l 5 65 o 9 - h � , . / t l q / � 6 / t 9 � 9 9 . j 2. m ; / q 5 o j l t l ; * . 5 j / � m . / * / . 4 9 l 6 l 6 s 4 5 ; / s 9 ;q 4 9 6 � 9 . � o 5 . 0 5 4 l 5 6 q o 5 . . / j 5 6 q l � / . 9 4 l 5 6 :
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* 5 q l 4 l 5 6 4 2 9 4 9 ; ; j ; 9 l 0 q 2 9 t / 4 5 - / . / q 5 ; t / �- / o 5 . / 4 2 / - m l ; � / . q j 9 6 q / / p j 5 q 4 q : 9 6 � 4 2 /. / ; l 9 6 j / - 3 4 2 / 2 5 9 5 6 j 9 q / ; 9 1 4 2 9 4 l q 6 5 49 * * ; l j 9 - ; / 4 5 j ; 9 l 0 q ; l p / 4 2 / 5 6 / q 4 2 9 4 2 9 t /- / / 6 9 � r m � l j 9 4 / � l 6 o 9 t 5 . 5 o 4 2 / - m l ; � / . q
9 � � l 4 5 6 9 ; 1 5 . p 0 9 p l 6 s q m . / 4 2 9 4 9 ; ; 4 2 /9 . s m 0 / 6 4 q l 6 / 9 j 2 q / j 4 l 5 6 9 . / j 5 6 q l q 4 / 6 4 :4 2 9 4 6 5 9 . s m 0 / 6 4 m 6 � / . 0 l 6 / q 9 6 5 4 2 / .9 . s m 0 / 6 4 : 9 6 � 1 5 . p l 6 s l 6 4 2 / q m s s / q 4 l 5 6 q5 o 9 * * / ; ; 9 4 / j 5 m 6 q / ;

� / 4 / . 0 l 6 l 6 s 1 2 l j 2 / y 2 l - l 4 q1 / . / ; l q 4 / � 1 l 4 2 l 6 : 4 2 / 5 . � / . 5 o q 9 l � / y 2 l - l 4 q :4 2 / * 9 s / 6 m 0 - / . q / 9 j 2 / y 2 l - l 4 1 9 q. / o / . / 6 j / � 5 6 : l 6 * . / * 9 . 9 4 l 5 6 o 5 . / 6 q m . l 6 s9 ; ; / y 2 l - l 4 q 9 . / ; 9 - / ; / � 9 j j 5 . � l 6 s ; 34 2 . 5 m s 2 5 m 4 5 * * 5 q l 4 l 5 6 9 6 � � l q j ; 5 q / � 1 l 4 29 * * / 6 � l y * . 5 * / . ; 3 l 6 j 5 0 * ; l 9 6 j / 1 l 4 26 / t 9 � 9 q 4 9 4 m 4 / q k
; 9 - / ; l 6 s 9 ; ; / y 2 l - l 4 q. / o / . / 6 j / � 4 2 . 5 m s 2 5 m 4 9 6 � / 6 q m . l 6 sj ; l / 6 4 8 q 9 * * / 6 � l y 0 9 4 j 2 / q 4 2 / / y 2 l - l 4 q; 9 - / ; / �
/ 6 q m . l 6 s 9 ; ; / y 2 l - l 4 q 9 . /* . / * 9 . / � o 5 . * . 5 � m j 4 l 5 6 1 l 4 2 j ; l / 6 4 8 q0 5 4 l 5 6 9 6 � - 9 4 / q ; 9 - / ; / � 9 j j 5 . � l 6 s ; 3 1 l 4 2/ f � f j f . f � f � e :
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� / 4 / . 0 l 6 l 6 s 1 2 l j 2 / y 2 l - l 4 q 1 / . / ; l q 4 / �1 l 4 2 l 6 9 6 � 4 2 / 5 . � / . 5 o q 9 l � / y 2 l - l 4 q :

6 / t 9 � 9 . m ; / q 5 o j l t l ; * . 5 j / � m . / . m ; /g i k / n k
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