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Case No. 80615 
———— 

In the Supreme Court of Nevada 
 

PANORAMA TOWERS 
CONDOMINIUM ASSOCIATION,   

Appellant, 
vs. 
LAURENT HALLIER; PANORAMA 
TOWERS I, LLC; PANORAMA 
TOWERS I MEZZ, LLC; and M.J. 
DEAN CONSTRUCTION, INC.,  

 Respondents. 

 
 

 
OPPOSITION TO MOTION FOR STAY OF DISTRICT COURT  

PROCEEDINGS PENDING OUTCOME OF THIS APPEAL  
 

Appellant Panorama Towers Condominium Association (the “association”) 

got, it part, what it wanted—for the reasons it wanted.  It asked for a stay pending 

this Rule 54(b) appeal in part because of “issues caused by COVID-19.”  (Ex. 4 to 

Mot., at 7:14; see also id. 5:6–17.)  Although the district court denied the blanket 

stay the association sought, it recognized the disruption from the pandemic and so 

granted a temporary stay, with a status check set on whether to lift the stay set for 

December 16, 2020.  (Ex. 6 to Mot., at 2:23.)1 

But now, without bothering to renew its request to the district court, the 

association has asked this Court to impose a blanket stay.  In so doing, the 

association relies on mischaracterizations about the claims and the nature of this 

                                      
1 While the district court entered its written order on September 3, 2020, the court’s 
May 26 oral order was effective immediately.  See Nalder v. Eighth Judicial Dist. 
Court, 136 Nev., Adv. Op. 24, 462 P.3d 677, 685 (2020). 

Electronically Filed
Oct 23 2020 11:14 p.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 80615   Document 2020-39033



 

2 

 

appeal that the district court has repeatedly corrected.  As the issue on appeal is 

separate from the claims that respondents (the “builders”) filed more than four 

years ago, this Court should deny a stay. 

PROCEDURAL HISTORY 

This case arose as a result of alleged construction defects at Panorama 

Towers.  As the district court held, those towers were completed in 2008 (Ex. 3 to 

Mot., at 11), so under AB 125’s “safe harbor,” which shortened the statute of 

repose to six years, the association had to file their NRS 40.645 notice by February 

24, 2016.  In September 2016, the builders filed suit, seeking damages for the 

associations’ breach of the settlement agreement and declaratory relief.  Not until 

March 2017 did the association file its construction-defect counterclaims. 

The builders succeeded in narrowing the claims, finally prevailing in a 

motion for summary judgment on all of the association’s counterclaims because 

they were time barred.  (Ex. 3 to Mot.)  The association then repeatedly attacked 

that order, which was certified as final under Rule 54(b) and appealed.  Builders 

stand ready to begin discovery and prepare for trial on the builders’ claims. 

ARGUMENT 

I. 
 

THE ASSOCIATION NEEDS FIRST TO SEEK  
AN EXTENSION OF THE STAY IN THE DISTRICT COURT 

This motion is premature.  Under NRAP 8(a)(1)(A), a party must move for 
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(and be denied) a stay pending appeal in the district court first.  But here, although 

the district court formally denied the blanket stay, it in reality issued a temporary 

stay that remains in effect, and the district court has not yet determined if or when 

it will lift the stay.  That is what the court will hear in December. 

II. 
 

THE ASSOCIATION IS NOT ENTITLED TO A STAY OF THE  
BUILDERS’ CLAIMS BASED ON THIS NARROW RULE 54(b) APPEAL  

ON THE TIMELINESS OF SEPARATE CLAIMS  

NRAP 8(c) governs a request for stay pending appeal.  See Fritz Hansen A/S 

v. Eighth Judicial Dist. Court, 116 Nev. 650, 6 P.3d 982 (2000).  Kress v. Corey, 

65 Nev. 1, 189 P.2d 352 (1948).  A stay is “not automatic.”  Mikohn Gaming Corp. 

v. McCrea, 120 Nev. 248, 253, 89 P.3d 36, 39 (2004).  Here, none of the factors 

weigh in favor of a stay.  The motion should be denied. 

A. The Builders’ Affirmative Claims Are Separate from the 
Object of this Appeal on the Timeliness of the Counterclaims 

The object of an appeal is its “purposes and benefits.” Mikohn Gaming 

Corp. v. McCrea, 120 Nev. 248, 252, 89 P.3d 36, 38–39 (2004).  For this factor to 

apply, the denial of a stay would have to make “any victory on appeal . . . hollow.”  

See id.  In Mikohn, the district court granted a motion to compel arbitration on 

some but not all claims.  Id.  That risked inconsistent rulings and harmed the 

Legislature’s special solicitude toward “arbitration’s monetary and timesaving 

benefits.”  Id. 
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The association misinterprets this factor.  First, it mischaracterizes the 

builders’ claims as “defenses” (to the association’s counterclaims).  (E.g., Mot. 2–

3, 5–7.)  The district court rejected that notion, holding that the dismissal of the 

counterclaims was “distinctly separable from the remaining unresolved claims” in 

the builder’s complaint.  (Ex. A, at 9:22.)  Second, the association confuses the 

harm to “object of the appeal” with any circumstance that renders an appeal moot. 

1. The Builders’ Affirmative Claims and the  
Association’s Counterclaims Are Separate 

As the district court repeatedly found, the association’s claims on appeal do 

not hinge on or interfere with the builders’ claims that are not before this Court.  

The association’s appeal is on a single issue: the timeliness of their construction-

defect counterclaims relating to the construction of the towers’ windows.  The 

builders’ affirmative claims are focused on the breach of the parties’ settlement 

agreement and a declaration that the associations’ NRS 40.645 notice relates to the 

prior, settled litigation.   

In rejecting the association’s characterization of its counterclaims as 

“compulsory,” the district court explained the difference.  (Ex. 3 to Mot.)  And as a 

result, the district court found that the two sets of claims were also separable for 

purposes of Rule 54(b) certification: 

The claims remaining are those are made by the Builders and 
deal specifically with the adherence of the parties’ concessions 
set forth within the prior litigation’s Settlement Agreement. 
These causes are distinctly different from the constructional 
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defect claims alleged in the Counter-Claim. In this Court’s 
view, entry of a separate judgment now would not require any 
appellate court to decide the same issues more than once on 
separate appeals. 

(Ex. A, August 12, 2019, 54(b) Order, Pg. 11:28-12:2.) 

Regardless of who wins this appeal, the builders need discovery for their 

damages claims on the breach of the settlement agreement, including on the 

relationship between the defects from the prior litigation and those of the new 

litigation.  In contrast, were this Court to remand on the association’s 

counterclaims, that discovery would focus on a different question: whether the 

windows are in fact defective within the meaning of NRS Chapter 40. 

2. An Appeal’s Mootness Is Different from the  
Illegitimate Destruction of its Objective 

Even if the association were correct that the builders’ damages and 

declaratory-relief claims amount to no more than “defenses” on claim preclusion 

and indemnity (Mot. 6, 7, 9), a stay is unnecessary.  The association in this appeal 

challenges the time bar on their claims, and nothing that remains below will impact 

the analysis of that issue.  What the association seems to fear is that the district 

court will find that claim preclusion independently bars relitigation of the window-

defect claims.  But such a hypothetical, even if accurate, simply illustrates the 

appropriate application of alternative grounds: a lower court decides in the first 

instance a question that moots a separate, thornier question on appeal—not because 

the district court has usurped this Court’s authority, but because this Court 



 

6 

 

generally declines to wade into academic questions.  See Degraw v. Eighth 

Judicial Dist. Court, 134 Nev. 330, 332, 419 P.3d 136, 139 (2018).  

B. The Association Will Not Suffer  
Irreparable Or Serious Injury from  
a Trial of the Builders’ Claims 

This Court has already decided that “litigation expenses, while potentially 

substantial, are neither irreparable nor serious.”  Fritz Hansen A/S v. Eighth 

Judicial Dist. Court, 116 Nev. 650, 658 6 P.3d 982, 986 (2000). 

That is all that is at stake here, but the association nevertheless insists that 

the situation is “very different” because the builders’ seek indemnification for its 

expenses.  (Mot. 8–9.)  Setting aside that the prevailing party’s recovery of costs 

and fees is not that unusual, the association misses the broader point: the 

association is not shouldering the builders’ fees and costs now; the builders and 

their insurers are.  And as underscored in the district court’s assessment of the 

separateness of the parties’ claims, nothing in this appeal disturbs that question.  

The association would not be able to brandish a reversal from this Court as 

conclusive proof that the builders cannot prevail on their breach-of-contract claims 

or that indemnity is out of the picture.   

Again, what the association fears is a future adverse judgment on the 

builders’ indemnity claim.  The association is aware of the prior litigation, aware 

that they had raised the window-defect claims in that litigation, and aware of the 



 

7 

 

financial risks inherent in a second installment of this previously and heavily 

litigated case.  But that judgment, if it comes, may be appealed in the ordinary 

course.  The association is not entitled to forestall a judgment under the guise of 

“irreparable harm.” 

C. The Builders Are Entitled to Proceed to Trial on the 
Complaint They Filed More than Four Years Ago 

The builders acknowledge that, like litigation costs, delay in discovery and 

trial is not ordinarily irreparable harm.  Mikohn Gaming Corp. v. McCrea, 120 

Nev. 248, 253, 89 P.3d 36, 39 (2004).  That is why these two factors—irreparable 

harm from the denial of a stay, and serious harm from its grant—are often neutral. 

The builders note, however, that the two harms are not equal here.  While 

the association faces just the ordinary expense of litigation, the delay that would 

result from a stay here would be truly extraordinary:  The association’s 

counterclaims arise from alleged defects that in towers that were completed in 

early 2008—more than twelve years ago.  And the builders filed suit for the breach 

of the settlement agreement and for declaratory relief more than four years ago.  

The builders have narrowed the issues for trial and are entitled to discovery on 

their claims, the only claims that now remain.   

D. The Association’s Appeal Is Likely to Fail 

The association does nothing to meet its burden on showing the likelihood of 

success other than to point this Court to the issues on appeal.  The association also 



 

8 

 

says nothing about the equities favoring a stay.  Regardless, the association is 

unlikely to overturn the district court’s considered judgment. 

1. AB 421’s Retroactivity Provision  
Does Not Revive the Association’s  
Already Expired Claims 

AB 421, which took effect October 1, 2019, changed NRS 11.202’s six-year 

statute of repose to ten years, and it purported to make the change retroactive “to 

actions in which the substantial completion of the improvement to the real property 

occurred before October 1, 2019.” 

But such a provision constitutionally is limited to those claims that had not 

already expired.  Any other interpretation would infringe upon the builders’ vested 

rights under the Fourteenth Amendment.  As the district court explained, 

It is clear when the bar of a statute of limitations has become 
complete by the running of the full statutory period, the right to 
plead the statute as a defense is a vested right, which cannot be 
destroyed by legislation, since it is protected therefrom by 
Section 1 of the Fourteenth Amendment to the United States 
Constitution, as well as the Nevada Constitution. Thus, while 
the Nevada Legislature most certainly has the authority to enact 
or change NRS 11.202 to reflect a longer Statute of Repose 
period with retroactive effect, it lacks the power to reach back 
and breathe life into a time-barred claim. 

(Ex. B, January 14, 2020 Order, Pg. 7, Ln. 3-10.) 

That is consistent with this Court’s precedent, which recognizes that “the 

protection afforded by the due process clause of the Fourteenth Amendment to the 

United States Constitution extends to prevent retrospective laws from divesting 

vested rights.”  Town of Eureka v. Office of the State Eng’r, 108 Nev. 163, 167, 
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826 P.2d 948, 950 (1992).  Similarly, with respect to statutes of repose, this Court 

has held that statutes of repose may not be applied retroactively.  Lotter v. Clark 

County, 106 Nev. 366, 370, 793 P.2d 1320, 1323 (1990); see also Allstate Ins. Co. 

v. Furgerson, 104 Nev. 772, 776, 766 P.2d 904, 907-08 (1988); M.E.H. v. L.H., 

685 N.E.2d 335, 339 (Ill. 1997) (“If the claims were time-barred under the old law, 

they remained time-barred even after the repose period was abolished by the 

legislature.”).  

This case merely presents the flip side of the same rule: just as a claimant 

cannot foresee the curtailment of a right, a defendant whose repose has become 

secure under existing law cannot foresee the resuscitation of that claim after its 

expiration.  In this way, statutes of repose differ from statutes of limitations. See 

Alsenz v. Twin Lakes Village, 108 Nev. 1117, 1120, 843 P.2d 834, 836 (1992).  

“The legislature enacted the statutes of repose to protect persons engaged in the 

planning, design and construction of improvements to real property who otherwise 

would endure unending liability, even after they had lost control over the use and 

maintenance of the improvement.”  Id.  The way that the statute provides repose is 

by assuring these individuals that after a specific date, their liability—or their need 

to insure against claims of liability—has passed.  That is why a cause of action 

subject to a repose period must be “brought within the time frame set forth by the 

statute of repose.” G & H Assocs. v. Ernest W. Hahn, Inc., 113 Nev. 265, 233, 934 
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P.2d 229, 271 (1997) (citing Colony Hill Condo I Ass’n v. Colony Co., 320 S.E.2d 

273, 276 (N.C. App. 1984)).  “Failure to file within that period gives the defendant 

a vested right not to be sued.”  Colony Hill, 320 S.E.2d at 276.  Constitutionally, 

“[s]uch a vested right cannot be impaired by the retroactive effect of a later 

statute.”  Id. 

2. The District Court Reasonably Rejected the 
Association’s Other Tolling Arguments 

The district court was also correct in holding that, under NRS 40.695, the 

association had 30 days to file a construction defect action after the Chapter 40 

Mediation, but it failed to.  (Ex. 3 to Mot., at 12:18–24.)  The association’s 

misinterpretation of the statute, along with its mistaken conceptualization of its 

counterclaims as “compulsory,” was not good cause to “toll” the expiration of their 

claims.  (Ex. 3 to Mot., at 15:3-17.) 

CONCLUSION 

The builders are abusing the process for seeking a stay.  They are not asking 

the correct court for relief.  And they are misinterpreting the requirements for a 

stay:  Because the builders’ independent claims do not depend on this Court’s 

resolution of the timeliness of the association’s counterclaims—the sole issue in 

this Rule 54(b) appeal—the builders should be permitted to go forward with their 

claims.  This Court should deny a stay. 
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Dated this 23rd day of October, 2020.   

 
 
 

 
 

LEWIS ROCA ROTHGERBER CHRISTIE LLP 
 
By:  /s/Abraham G. Smith________  

DANIEL F. POLSENBERG (SBN 2376) 
JOEL D. HENRIOD (SBN 8492) 
ABRAHAM G. SMITH (SBN 13250) 
3993 Howard Hughes Parkway,Suite 600 
Las Vegas, Nevada 89169 
(702) 949-8200 
 
PETER C. BROWN (SBN 5887) 
JEFFREY W. SAAB (SBN 11,261) 
DEVIN R. GIFFORD (SBN 14,055) 
BREMER WHYTE BROWN & O’MEARA LLP 
1160 N. Town Center Dr. 
Las Vegas, Nevada 89144 
 
Attorneys for Respondent 
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CERTIFICATE OF SERVICE 

I certify that on October 23, 2020, I submitted the foregoing “Opposition to 

Motion for Stay of District Court Proceedings Pending Outcome of this Appeal” 

for filing via the Court’s eFlex electronic filing system.  Electronic notification will 

be sent to the following: 

Francis I. Lynch 
LYNCH & ASSOCIATES LAW GROUP 
1445 American Pacific Dr. 
Suite 110 #293 
Henderson, Nevada 89074 
 
Scott Williams 
WILLIAMS & GUMBINER, LLP 
1010 B Street, Suite 200 
San Rafael, California 94901 
 

Michael J. Gayan 
Joshua D. Carlson 
KEMP JONES, LLP 
3800 Howard Hughes Pkwy., 
17th Floor 
Las Vegas, Nevada 89169 

Attorneys for Appellant 
 
 

 
    /s/ Jessie M. Helm       
   An Employee of Lewis Roca Rothgerber Christie LLP 
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