
Appellants must complete this docketing statement in compliance with NRAP 14(a).  The 
purpose of the docketing statement is to assist the Supreme Court in screening jurisdiction, 
identifying issues on appeal, assessing presumptive assignment to the Court of Appeals under 
NRAP 17, scheduling cases for oral argument and settlement conferences, classifying cases for 
expedited treatment and assignment to the Court of Appeals, and compiling statistical 
information. 

    WARNING 

This statement must be completed fully, accurately and on time.  NRAP 14(c).  The Supreme 
Court may impose sanctions on counsel or appellant if it appears that the information provided 
is incomplete or inaccurate.  Id. Failure to fill out the statement completely or to file it in a 
timely manner constitutes grounds for the imposition of sanctions, including a fine and/or 
dismissal of the appeal.   

A complete list of the documents that must be attached appears as Question 27 on this docketing 
statement.  Failure to attach all required documents will result in the delay of your appeal and 
may result in the imposition of sanctions. 

This court has noted that when attorneys do not take seriously their obligations under NRAP 14 
to complete the docketing statement properly and conscientiously, they waste the valuable 
judicial resources of this court, making the imposition of sanctions appropriate.  See KDI Sylvan 
Pools v. Workman, 107 Nev. 340, 344, 810 P.2d 1217, 1220 (1991).  Please use tab dividers to 
separate any attached documents. 
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DOCKETING STATEMENT 
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Hubert Pincon, et al.  
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1. Judicial District Eighth Department XXVII

County Clark Judge Hon. Nancy L. Allf

District Ct. Case No. A-16-733154-B

2. Attorney filing this docketing statement:

Attorney David C. O'Mara, Esq. Telephone 775.323.1321

Firm The O'Mara Law Firm, P.C.
Address 311 E. Liberty Street, Reno, NV 89501 

David T. Wissbroecker David A. Knotts Christopher H Lyons Robbins Geller 
Rudman&Dowd LLP; 655 W Broadway Ste 1900 San Diego, CA 92101; 6192311058

Client(s) Hubert C. Pincon, Locals 302 and 612 of the International Union of Operating

If this is a joint statement by multiple appellants, add the names and addresses of other counsel and 
the names of their clients on an additional sheet accompanied by a certification that they concur in the 
filing of this statement.

3. Attorney(s) representing respondents(s):

Client(s) Robert J. Phillippy, Kenneth F. Potashner, Christopher Cox, Siddhartha C. Kadia

Address 100 North City Parkway, Ste 1600, Las Vegas, Nevada 89106
Firm Brownstein Hyatt Farber Schreck, LLP

Telephone 702.464.7077Attorney Adam K. Bult, Maximilien Fetaz

Client(s) Robert J. Phillippy, Kenneth F. Potashner, Christopher Cox, Siddhartha C. Kadia

Address 3161 Michelson Dr, Irvine, CA 92612 

Brian M. Lutz; Gibson Dunn & Crutcher, LLP; 555 Mission Street, Ste 3000, San 
Francisco, CA 94105. 415.393.8300

Firm Gibson Dunn & Crutcher, LLP

Telephone 949.451.3800Attorney Meryl L. Young, Colin B. Davis

(List additional counsel on separate sheet if necessary)



4. Nature of disposition below (check all that apply):
Judgment after bench trial

Other disposition (specify):

ModificationOriginal
Divorce Decree:

Review of agency determination
Grant/Denial of declaratory relief
Grant/Denial of injunction
Grant/Denial of NRCP 60(b) relief
Default judgment
Summary judgment
Judgment after jury verdict

Other (specify):
Failure to prosecute
Failure to state a claim
Lack of jurisdiction

Dismissal:

5. Does this appeal raise issues concerning any of the following?

Child Custody
Venue
Termination of parental rights

6. Pending and prior proceedings in this court.  List the case name and docket number
of all appeals or original proceedings presently or previously pending before this court which
are related to this appeal:
None

7. Pending and prior proceedings in other courts.  List the case name, number and
court of all pending and prior proceedings in other courts which are related to this appeal
(e.g., bankruptcy, consolidated or bifurcated proceedings) and their dates of disposition:
None



8. Nature of the action.  Briefly describe the nature of the action and the result below:
This is a certified stockholder class action brought by Class Representative Plaintiffs on 
behalf of the holders of Newport Corporation common stock, alleging breaches of fiduciary 
duty against Newport's Board of Directors in connection with the all-cash acquisition of 
Newport by MKS Instruments, Inc. at $23.00 per share, announced on February 23, 2016. 
On January 21, 2020, Defendants' Motion for Summary Judgment was granted and 
judgment was entered in favor of Defendants and against Plaintiffs on all of Plaintiffs' 
claims against Defendants. Prior to that ruling, the District Court also denied Plaintiffs' 
Motion for Leave to Amend the Second Amended Complaint and struck Plaintiffs' Jury 
Demand over Plaintiffs' opposition. 

9. Issues on appeal.  State concisely the principal issue(s) in this appeal (attach separate
sheets as necessary):
The Principal Issues in this appeal are:

1. Whether a triable issue of fact exists regarding the well-supported claims for breach of
fiduciary duty against Newport's board of directors for their self-dealing in connection with
the acquisition of Newport by MKS Instruments, Inc.;

2. Whether Plaintiffs should have been granted leave to amend the Second Amended
Complaint, which was timely filed consistent with the Court's deadline for filing amended
pleadings under the case scheduling order; and

3. Whether Nevada's historical analysis test dictates that breach of fiduciary duty claims
involve the right to trial by jury, given that the claims seek money damages on a tort-based
cause of action.

10. Pending proceedings in this court raising the same or similar issues.  If you are
aware of any proceedings presently pending before this court which raises the same or
similar issues raised in this appeal, list the case name and docket numbers and identify the
same or similar issue raised:
None



11. Constitutional issues.  If this appeal challenges the constitutionality of a statute, and
the state, any state agency, or any officer or employee thereof is not a party to this appeal,
have you notified the clerk of this court and the attorney general in accordance with NRAP 44
and NRS 30.130?

N/A

No
Yes

If not, explain:

12. Other issues.  Does this appeal involve any of the following issues?

Reversal of well-settled Nevada precedent (identify the case(s))
An issue arising under the United States and/or Nevada Constitutions 
A substantial issue of first impression
An issue of public policy
An issue where en banc consideration is necessary to maintain uniformity of this 
court's decisions
A ballot question
If so, explain:



15. Judicial Disqualification.  Do you intend to file a motion to disqualify or have a
justice recuse him/herself from participation in this appeal?  If so, which Justice?
No

Was it a bench or jury trial? N/A

14. Trial.  If this action proceeded to trial, how many days did the trial last?

This matter is presumptively retained by the Supreme Court under NRAP 17(a)(9)

13. Assignment to the Court of Appeals or retention in the Supreme Court. Briefly
set forth whether the matter is presumptively retained by the Supreme Court or assigned to
the Court of Appeals under NRAP 17, and cite the subparagraph(s) of the Rule under which
the matter falls. If appellant believes that the Supreme Court should retain the case despite
its presumptive assignment to the Court of Appeals, identify the specific issue(s) or circum-
stance(s) that warrant retaining the case, and include an explanation of their importance or
significance:



TIMELINESS OF NOTICE OF APPEAL

16. Date of entry of written judgment or order appealed from January 23, 2020

If no written judgment or order was filed in the district court, explain the basis for
seeking appellate review:

17. Date written notice of entry of judgment or order was served January 23, 2020
Was service by:

Delivery
Mail/electronic/fax

18. If the time for filing the notice of appeal was tolled by a post-judgment motion
(NRCP 50(b), 52(b), or 59)

(a) Specify the type of motion, the date and method of service of the motion, and
the date of filing.

NRCP 50(b)

NRCP 52(b)

NRCP 59

Date of filing N/A

Date of filing N/A

Date of filing N/A

NOTE: Motions made pursuant to NRCP 60 or motions for rehearing or reconsideration may toll the
             time for filing a notice of appeal.  See AA Primo Builders v. Washington, 126 Nev. ____, 245  

P.3d 1190 (2010).

(b) Date of entry of written order resolving tolling motion N/A

(c) Date written notice of entry of order resolving tolling motion was servedN/A
Was service by:

Delivery
Mail



19. Date notice of appeal filed February 18, 2020
If more than one party has appealed from the judgment or order, list the date each
notice of appeal was filed and identify by name the party filing the notice of appeal:
N/A

20. Specify statute or rule governing the time limit for filing the notice of appeal,
e.g., NRAP 4(a) or other

NRAP 4(a)

SUBSTANTIVE APPEALABILITY

21. Specify the statute or other authority granting this court jurisdiction to review
the judgment or order appealed from:
(a)

NRAP 3A(b)(1)
NRAP 3A(b)(2)
NRAP 3A(b)(3)
Other (specify)

NRS 38.205
NRS 233B.150
NRS 703.376

(b) Explain how each authority provides a basis for appeal from the judgment or order:
NRAP 3A(b)(1) allows for an appeal to be taken from a final judgment entered in an action
or proceeding commenced in the Court in which the judgment is rendered. On January 21,
2020, Defendants' Motion for Summary Judgment was granted and judgment was entered in
favor of Defendants and against Plaintiffs on all of Plaintiffs' claims against Defendants.



22. List all parties involved in the action or consolidated actions in the district court:
(a) Parties:

Appellants: Hubert C. Pincon and Locals 302 and 612 of the International Union
of Operating Engineers-Employers Construction Industry Retirement Trust.

Respondents: Robert J. Phillippy, Kenneth F. Potashner, Christopher Cox,
Siddhartha C. Kadia, Oleg Khaykin, and Peter J. Simone.

(b) If all parties in the district court are not parties to this appeal, explain in detail why
those parties are not involved in this appeal, e.g., formally dismissed, not served, or
other:

N/A

23. Give a brief description (3 to 5 words) of each party's separate claims,
counterclaims, cross-claims, or third-party claims and the date of formal
disposition of each claim.

The District Court Dismissed Appellants' claims for breach of fiduciary duty against all 
Defendants on January 23, 2020. 

24. Did the judgment or order appealed from adjudicate ALL the claims alleged
below and the rights and liabilities of ALL the parties to the action or consolidated
actions below?

Yes
No

25. If you answered "No" to question 24, complete the following:
(a) Specify the claims remaining pending below:
N/A



(b) Specify the parties remaining below:
N/A

(c) Did the district court certify the judgment or order appealed from as a final judgment
pursuant to NRCP 54(b)?

Yes
No

(d) Did the district court make an express determination, pursuant to NRCP 54(b), that
there is no just reason for delay and an express direction for the entry of judgment?

No
Yes

26. If you answered "No" to any part of question 25, explain the basis for seeking
appellate review (e.g., order is independently appealable under NRAP 3A(b)):
N/A

27. Attach file-stamped copies of the following documents:
The latest-filed complaint, counterclaims, cross-claims, and third-party claims
Any tolling motion(s) and order(s) resolving tolling motion(s)
Orders of NRCP 41(a) dismissals formally resolving each claim, counterclaims, cross- 

      claims and/or third-party claims asserted in the action or consolidated action below,
      even if not at issue on appeal 

Any other order challenged on appeal
Notices of entry for each attached order



VERIFICATION

I declare under penalty of perjury that I have read this docketing statement, that 
the information provided in this docketing statement is true and complete to the 
best of my knowledge, information and belief, and that I have attached all required
documents to this docketing statement.

Name of appellant
Hubert Pincon, et al

State and county where signed
Washoe County, Nevada

Name of counsel of record
David C. O'Mara

Signature of counsel of record
/s/ David C. O'Mara

Date
March 20, 2020

CERTIFICATE OF SERVICE

I certify that on the 19th day of March , 2020 , I served a copy of this
completed docketing statement upon all counsel of record:

By mailing it by first class mail with sufficient postage prepaid to the following 
address(es): (NOTE: If all names and addresses cannot fit below, please list names 
below and attach a separate sheet with the addresses.)

By personally serving it upon him/her; or

See Attached

, 2020day of MarchDated this 19th

Signature
/s/ Bryan Snyder



CERTIFICATE OF SERVICE 

I hereby certify that I am an employee of The O’Mara Law Firm, P.C., 311 E. Liberty 

Street, Reno, Nevada 89501, and on this date I served a true and correct copy of the foregoing 

document on all parties to this action electronically, through the Court’s Electronic Filing 

System.  

Meryl L. Young, Colin B. Davis Adam K. Bult, Maximilien Fetaz 
Gibson Dunn & Crutcher, LLP Brownstein Hyatt Farber Schreck, LLP 
3161 Michelson Dr,  100 North City Parkway, Ste 1600,  
Irvine, CA 92612 Las Vegas, Nevada 89106 

Brian M. Lutz;  
Gibson Dunn & Crutcher, LLP 
555 Mission Street, Ste 3000 
San Francisco, CA 94105. 

DATED:  March 19, 2020 /s/ Bryan Snyder
BRYAN SNYDER

Stephen E. Haberfield
8224 Blackburn Ave, #100
Los Angeles, CA90048
(via US Mail on 3.23.20)



INDEX OF EXHIBITS 

Exh No. Description Pages 

1 Second Amended Complaint1 43 

2 Third Amended Complaint2 132 

3 Findings of Fact, Conclusions of Law and Order 
Granting Defendants’ Motion for Summary 

Judgment 

13 

4 Order Denying Plaintiffs’ Motion for Leave to 
Amend the Second Amended Complaint 

5 

5 Order Striking the Jury Demand and Amending 
the Order Setting Civil Jury Trial, Pre-Trial and 

Calendar Call 

3 

6 Notice of Entry- Findings of Fact, Conclusions of 
Law and Order Granting Defendants’ Motion for 

Summary Judgment 

16 

7 Notice of Entry- Order Denying Plaintiffs’ Motion 
for Leave to Amend the Second Amended 

Complaint 

8 

8 Notice of Entry- Order Striking the Jury Demand 
and Amending the Order Setting Civil Jury Trial, 

Pre-Trial and Calendar Call 
Filed June 4, 2019 

8 

1 Filed, under seal, on July 28, 2017 
2 The Third Amended Complaint was filed, under seal, as Exhibit A to the Appendix of Exhibits for Motion for Leave 
to Amend the Second Amended Complaint on August 12, 2019.  
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Case Number: A-16-733154-B

Electronically Filed
1/23/2020 2:56 PM
Steven D. Grierson
CLERK OF THE COURT



























 

 

EXHIBIT 4 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT 4 
 



Case Number: A-16-733154-B

Electronically Filed
11/20/2019 11:22 AM
Steven D. Grierson
CLERK OF THE COURT
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Case Number: A-16-733154-B

Electronically Filed
6/4/2019 7:54 AM
Steven D. Grierson
CLERK OF THE COURT
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NOE
ADAM K. BULT, ESQ., Nevada Bar No. 9332 
abult@bhfs.com 
MAXIMILIEN FETAZ, Nevada Bar No. 12737 
mfetaz@bhfs.com
BROWNSTEIN HYATT FARBER SCHRECK, LLP 
100 North City Parkway, Suite 1600 
Las Vegas, NV  89106-4614 
Telephone:  702.382.2101 
Facsimile:   702.382.8135 

MERYL L. YOUNG, ESQ. (pro hac vice) 
myoung@gibsondunn.com
COLIN B. DAVIS, ESQ. (pro hac vice) 
cdavis@gibsondunn.com
GIBSON DUNN & CRUTCHER, LLP 
3161 Michelson Drive 
Irvine, CA 92612-4412 
Telephone: 949.451.3800 

BRIAN M. LUTZ, ESQ. (pro hac vice) 
blutz@gibsondunn.com
GIBSON DUNN & CRUTCHER, LLP 
555 Mission Street, Suite 3000 
San Francisco, CA 94105-0921 
Telephone: 415.393.8200 

Attorneys for Defendants Robert J. Phillippy, Kenneth F. 
Potashner, Christopher Cox, Siddhartha C. Kadia, Oleg 
Khaykin, and Peter J. Simone

DISTRICT COURT 
CLARK COUNTY, NEVADA 

In re NEWPORT CORPORATION 
SHAREHOLDER LITIGATION 
_________________________________ 

This Document Relates To: 

ALL ACTIONS. 

CASE NO.:  A-16-733154-C

(Consolidated with Case No. A-16-734039-B) 

CLASS ACTION 

NOTICE OF ENTRY OF FINDINGS OF 
FACT, CONCLUSIONS OF LAW, AND 
ORDER GRANTING DEFENDANTS’ 
MOTION FOR SUMMARY JUDGMENT

. . . 

. . . 

Case Number: A-16-733154-B

Electronically Filed
1/23/2020 3:21 PM
Steven D. Grierson
CLERK OF THE COURT
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NOTICE OF ENTRY OF ORDER 

PLEASE TAKE NOTICE that a Findings of Fact, Conclusions of Law, and Order 

Granting Defendants’ Motion for Summary Judgment was entered on January 23, 2020 in the 

above entitled matter.  A copy of said Order is attached hereto.  

DATED this 23rd day of January, 2020. 

BROWNSTEIN HYATT FARBER SCHRECK, LLP 

/s/ Maximilien D. Fetaz 
ADAM K. BULT, ESQ., Nevada Bar No. 9332 
abult@bhfs.com 
MAXIMILIEN FETAZ, Nevada Bar No. 12737 
mfetaz@bhfs.com
BROWNSTEIN HYATT FARBER SCHRECK, LLP 
100 North City Parkway, Suite 1600 
Las Vegas, NV  89106-4614 
Telephone:  702.382.2101 
Facsimile:   702.382.8135 

MERYL L. YOUNG, ESQ. (pro hac vice) 
myoung@gibsondunn.com
COLIN B. DAVIS, ESQ. (pro hac vice) 
cdavis@gibsondunn.com
GIBSON DUNN & CRUTCHER, LLP 
3161 Michelson Drive 
Irvine, CA 92612-4412 
Telephone: 949.451.3800 

BRIAN M. LUTZ, ESQ. (pro hac vice) 
blutz@gibsondunn.com
GIBSON DUNN & CRUTCHER, LLP 
555 Mission Street, Suite 3000 
San Francisco, CA 94105-0921 
Telephone: 415.393.8200 

Attorneys for Defendants Robert J. Phillippy, Kenneth F. 
Potashner, Christopher Cox, Siddhartha C. Kadia, Oleg 
Khaykin, and Peter J. Simone
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that I am an employee of Brownstein Hyatt Farber Schreck, LLP 

and pursuant to NRCP 5(b), EDCR 8.05, Administrative Order 14-2, and NEFCR 9, I caused a 

true and correct copy of the foregoing NOTICE OF ENTRY OF FINDINGS OF FACT, 

CONCLUSIONS OF LAW, AND ORDER GRANTING DEFENDANTS’ MOTION FOR 

SUMMARY JUDGMENT to be submitted electronically to all parties currently on the 

electronic service list on January 23, 2020. 

    /s/ Wendy Cosby                                                                  
an Employee of Brownstein Hyatt Farber Schreck, LLP 



Case Number: A-16-733154-B

Electronically Filed
1/23/2020 2:56 PM
Steven D. Grierson
CLERK OF THE COURT
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NOE
ADAM K. BULT, ESQ., Nevada Bar No. 9332 
abult@bhfs.com 
MAXIMILIEN FETAZ, Nevada Bar No. 12737 
mfetaz@bhfs.com
BROWNSTEIN HYATT FARBER SCHRECK, LLP 
100 North City Parkway, Suite 1600 
Las Vegas, NV  89106-4614 
Telephone:  702.382.2101 
Facsimile:   702.382.8135 

MERYL L. YOUNG, ESQ. (pro hac vice) 
myoung@gibsondunn.com
COLIN B. DAVIS, ESQ. (pro hac vice) 
cdavis@gibsondunn.com
GIBSON DUNN & CRUTCHER, LLP 
3161 Michelson Drive 
Irvine, CA 92612-4412 
Telephone: 949.451.3800 

BRIAN M. LUTZ, ESQ. (pro hac vice) 
blutz@gibsondunn.com
GIBSON DUNN & CRUTCHER, LLP 
555 Mission Street, Suite 3000 
San Francisco, CA 94105-0921 
Telephone: 415.393.8200 

Attorneys for Defendants Robert J. Phillippy, Kenneth F. 
Potashner, Christopher Cox, Siddhartha C. Kadia, Oleg 
Khaykin, and Peter J. Simone

DISTRICT COURT 
CLARK COUNTY, NEVADA 

In re NEWPORT CORPORATION 
SHAREHOLDER LITIGATION 
_________________________________ 

This Document Relates To: 

ALL ACTIONS. 

CASE NO.:  A-16-733154-C

(Consolidated with Case No. A-16-734039-B) 

CLASS ACTION 

NOTICE OF ENTRY OF ORDER

Case Number: A-16-733154-B

Electronically Filed
11/20/2019 11:45 AM
Steven D. Grierson
CLERK OF THE COURT
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PLEASE TAKE NOTICE that on November 20, 2019 an Order Denying Plaintiffs’ 

Motion for Leave to Amend the Second Amended Complaint was filed in the above entitled 

matter. A copy of said Order is attached hereto.  

DATED this 20th day of November, 2019. 

BROWNSTEIN HYATT FARBER SCHRECK, LLP 

/s/ Adam K. Bult 
ADAM K. BULT, ESQ., Nevada Bar No. 9332 
abult@bhfs.com 
MAXIMILIEN FETAZ, Nevada Bar No. 12737 
mfetaz@bhfs.com
BROWNSTEIN HYATT FARBER SCHRECK, LLP 
100 North City Parkway, Suite 1600 
Las Vegas, NV  89106-4614 
Telephone:  702.382.2101 
Facsimile:   702.382.8135 

MERYL L. YOUNG, ESQ. (pro hac vice) 
myoung@gibsondunn.com
COLIN B. DAVIS, ESQ. (pro hac vice) 
cdavis@gibsondunn.com
GIBSON DUNN & CRUTCHER, LLP 
3161 Michelson Drive 
Irvine, CA 92612-4412 
Telephone: 949.451.3800 

BRIAN M. LUTZ, ESQ. (pro hac vice) 
blutz@gibsondunn.com
GIBSON DUNN & CRUTCHER, LLP 
555 Mission Street, Suite 3000 
San Francisco, CA 94105-0921 
Telephone: 415.393.8200 

Attorneys for Defendants Robert J. Phillippy, Kenneth F. 
Potashner, Christopher Cox, Siddhartha C. Kadia, Oleg 
Khaykin, and Peter J. Simone
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that I am an employee of Brownstein Hyatt Farber Schreck, LLP 

and pursuant to NRCP 5(b), EDCR 8.05, Administrative Order 14-2, and NEFCR 9, I caused a 

true and correct copy of the foregoing NOTICE OF ENTRY OF ORDER to be submitted 

electronically to all parties currently on the electronic service list on November 20, 2019. 

    /s/ Wendy Cosby                                                      
an Employee of Brownstein Hyatt Farber Schreck, LLP 



Case Number: A-16-733154-B

Electronically Filed
11/20/2019 11:22 AM
Steven D. Grierson
CLERK OF THE COURT
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