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I. INTRODUCTION 

From its founding to the present day, Nevada has placed paramount importance on trial by 

jury.  Article 1, Section 3 of the Nevada Constitution declares: “[t]he right of trial by Jury shall be 

secured to all and remain inviolate forever.”  Nev. Const. art. 1, §3.  The Nevada Supreme Court has 

repeatedly and invariably recognized that this inviolate right to a jury trial applies to tort claims for 

breaches of fiduciary duty, just like those asserted by Plaintiffs on behalf of the certified stockholder 

Class in this litigation.  For example, the Nevada Supreme Court has affirmed, recognized, or 

adopted jury verdicts on breach of fiduciary duty claims in the following decisions: 

 Ins. Co. of The W. v. Gibson Tile Co., Inc., 122 Nev. 455, 463, 134 P.3d 698, 703 
(2006) (jury trial on breach of fiduciary duty claim, “[t]he insurer-insured 
relationship is fiduciary in nature, and a jury’s finding of a breach of fiduciary duty 
may support the finding of bad faith”)1; 

 Powers v. United Servs. Auto. Ass’n, 115 Nev. 38, 41, 979 P.2d 1286, 1288 (1999) 
(“we state unequivocally that the jury instruction given by the district court on 
breach of a fiduciary relationship was not error”); 

 Clark v. Lubritz, 113 Nev. 1089, 1095-98, 944 P.2d 861, 865 (1997) (“In this case, 
there was sufficient evidence to show that the appellants breached that duty. . . .  
Therefore, this court will not disturb the jury’s award for breach of fiduciary 
duty.”); 

 Broussard v. Hill, 100 Nev. 325, 326-27, 330-31, 682 P.2d 1376, 1377, 1379 (1984) 
(agreeing that “the controversy should properly have been resolved by the jury” at 
trial because “there was sufficient evidence for a reasonable person to conclude 
that Hill breached his fiduciary duty”); 

 Loomis v. Lange Fin. Corp., 109 Nev. 1121, 1124-25, 865 P.2d 1161, 1163 (1993) 
(“After a lengthy trial, the jury found . . . against LFC for breach of fiduciary duty, 
and against Lange, Smiley and Valentine, for breach of fiduciary duty.  The jury 
assessed actual damages in the amount of $ 18,500.00”); 

 Campos v. Hernandez, 403 P.3d 683, 2017 WL 1532717, at *3 (Nev. Apr. 26, 2017) 
(Table) (“ORDER the judgments of the district court [which included liability for 
breach of fiduciary duty claim] AFFIRMED as to Campos and the Moons”); and 

 Brinkerhoff v. Foote, 387 P.3d 880, 2016 WL 7439357, at *4 (Nev. Dec. 22, 2016) 
(Table) (“Brinkerhoff argues that Foote’s fiduciary duty claim is not supported by 
substantial evidence because the jury’s damage award – $80,000 – is based on a 

                                                 
1 All citations and footnotes are omitted and emphasis is added unless otherwise noted. 
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balance Brinkerhoff listed in an email and which Brinkerhoff asserts was rightfully 
owed to him.  We disagree.”). 

Likewise, as also described below, this Court has repeatedly adjudicated and scheduled jury 

trials on claims for breaches of fiduciary duty, including the recent Wynn Resorts, Ltd. v. Okada 

breach of fiduciary duty case (which settled during jury selection for $2.6 billion) and multiple 

merger-related class action claims for breach of fiduciary duty like this case. 

This overwhelming authority – which Defendants do not address – is no accident.  Under 

Nevada law, Plaintiffs’ claims include a constitutional right to a jury trial because they are analogous 

both to common law claims that existed when the Nevada Constitution was adopted (i.e., tort claims) 

and seek legal relief (i.e. money damages).  See Aftercare of Clark Cty. v. Justice of Las Vegas Twp. 

ex rel. Cty. of Clark, 120 Nev. 1, 82 P.3d 931 (2004); Clark, 113 Nev. at 1095-98. 

Given Nevada’s heavy weight of binding authority, and its historical analysis test, 

Defendants’ arguments based on the Delaware Court of Chancery (which has no juries at all) are 

rendered irrelevant.  Defendants’ remaining arguments using Nevada cases fare no better.  In sum, 

Nevada mandates the right to a jury trial on breach of fiduciary duty claims, Defendants have not 

established “good cause” to amend the scheduling order, and Defendants’ attempt to avoid a jury 

trial on these well-pleaded, viable claims should be rejected. 

II. BACKGROUND 

Plaintiffs filed the Second Amended Complaint (the “Complaint”) on July 27, 2017, alleging 

a claim for breach of fiduciary duty against each member of the Newport Board and seeking money 

damages “on behalf of a proposed Newport stockholder class as a result of the unfair and unlawful 

Merger.”  ¶¶15, 103-147.2 

The Court denied Defendants’ Motion to Dismiss the Complaint, finding:  “with respect to 

each Defendant individually, the Complaint sufficiently pleads facts demonstrating that: (i) the 

business judgment presumption under NRS 78.138(3) is rebutted; (ii) each Defendant’s individual 

act or failure to act constituted a breach of his or her fiduciary duties as a director or officer; and 

(iii) each individual Defendant engaged in a breach of fiduciary duty that involved intentional 
                                                 
2 All “¶” and “¶¶” references are to the Complaint. 
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misconduct or fraud.”  MTD Order at 2.  The Court further found “that the Complaint sufficiently 

alleges that, on March 29, 2016, Defendants caused Newport to file the Definitive Proxy Statement 

on Schedule 14A (the ‘Proxy’) with the SEC and distribute it to Newport’s stockholders.  The 

Complaint sufficiently pleads facts alleging that the Proxy failed to disclose and/or misrepresented 

material information to stockholders.”  Id. at 2-3. 

On May 1, 2018, the Court entered the “Order Setting Civil Jury Trial, Pre-Trial and 

Calendar Call” (“Scheduling Order I”).  As the title indicates, the Court specifically scheduled 

Plaintiffs’ claims to be tried by a jury, stating that “[t]he above entitled case is set to be tried before 

a jury on a five week stack to begin on October 21, 2019 at 10:30 a.m.”  Scheduling Order I at 1.  

The parties also stipulated and filed two Business Court Scheduling Order and Trial Setting Orders 

on April 2, 2018 and November 21, 2018 respectively (“Scheduling Order II” and “Scheduling 

Order III”).  Both stipulated orders explicitly state that Plaintiffs filed a jury demand.  See 

Scheduling Order II and III. 

Defendants have been in receipt of the Court’s order scheduling this case for a jury trial for 

nearly one year.  See Scheduling Order I.  Defendants twice stipulated to Scheduling Order II and 

III.  While Plaintiffs have been diligently assembling evidence through discovery and preparing for a 

jury trial, Defendants raised no objection to the long-scheduled jury trial, until now. 

III. ARGUMENT 

Under its terms, Scheduling Order I “may be amended or modified upon good cause shown.”  

Scheduling Order I.  Defendants have not established good cause to amend Scheduling Order I in 

light of Plaintiffs’ constitutional right to have these breach of fiduciary duty claims for money 

damages tried by jury.  See Nev. Const. art. 1, §3. 

A. Breach of Fiduciary Duty Claims in Nevada Are Tried by Juries 

The Nevada Supreme Court has analyzed and upheld numerous jury verdicts on breach of 

fiduciary duty claims.  The Court should not accept Defendants’ invitation to simply cast aside this 

binding precedent and reach a different result here.  In Powers, for example, the Nevada Supreme 

Court twice upheld a jury verdict for compensatory and punitive damages on breach of fiduciary 

duty claims.  See Powers v. United Services Auto. Ass’n, 114 Nev. 690, 702-03, 962 P.2d 596, 604 
JA0140
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(1998), opinion modified on denial of reh’g, 115 Nev. 38, 979 P.2d 1286 (1999).  When denying a 

rehearing, the Court held, “we state unequivocally that the jury instruction given by the district 

court on breach of a fiduciary relationship was not error.”  115 Nev. at 41.  In that same rehearing 

denial opinion, the Court went out of its way to make clear that the jury instruction on the breach of 

fiduciary duty claim was proper, writing: 

The full text of the jury instruction on fiduciary relationship is as follows: 

Plaintiff seeks damages for a breach of a fiduciary relationship between plaintiff and 
defendant.  The duty owed by an insurance company to an insured is fiduciary in 
nature.  In order to recover plaintiff must establish by a preponderance of the 
evidence that a fiduciary relationship existed between plaintiff and defendant and 
that defendant breached a duty to disclose known facts to plaintiff. 

A fiduciary relationship exists when one has the right to expect trust and confidence 
in the integrity and fidelity of another. 

Id. at 41-42 (emphasis in original).  The Court again concluded:  “It is clear that the jury was 

properly instructed that an insurer’s duty to its policyholder is, as USAA concedes, ‘akin’ to a 

fiduciary relationship.”  Id. at 42.   

Similar cases from the Nevada Supreme Court include: 

 Gibson Tile Co., 122 Nev. at 463 (jury trial on breach of fiduciary duty claim, “[t]he 
insurer-insured relationship is fiduciary in nature, and a jury’s finding of a breach of 
fiduciary duty may support the finding of bad faith”); 

 Lubritz, 113 Nev. at 1095-98 (affirming a jury verdict of nearly $400,000 in 
compensatory and punitive damages for the breach of fiduciary duty of disclosure 
and breach of contract claims, finding: “In this case, there was sufficient evidence to 
show that the appellants breached that duty.  The evidence clearly indicated that the 
appellants did not disclose the unequal distribution.  Moreover, as discussed more 
fully above, there is sufficient evidence upon which a jury could determine that the 
appellants desired to conceal the unequal distribution from Lubritz.  Therefore, this 
court will not disturb the jury’s award for breach of fiduciary duty.”); 

 Broussard, 100 Nev. at 326-27, 330-31 (agreeing that “the controversy should 
properly have been resolved by the jury” at trial because “there was sufficient 
evidence for a reasonable person to conclude that Hill breached his fiduciary duty”); 

 Loomis, 109 Nev. at 1124-25 (After appeal from jury verdict finding, inter alia, 
breach of fiduciary duty against certain of the defendants, the Nevada Supreme Court 
amended the verdict but did not alter the jury verdict finding breach of fiduciary 
duty.  The Nevada Supreme Court noted, in relevant part: “After a lengthy trial, the 
jury found . . . against LFC for breach of fiduciary duty, and against Lange, Smiley 
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and Valentine, for breach of fiduciary duty.  The jury assessed actual damages in the 
amount of $ 18,500.00.”); 

 Brinkerhoff, 387 P.3d 880, 2016 WL 7439357, at *4 (affirming a jury verdict of 
$80,000 for breach of fiduciary duty of loyalty by a CFO, finding: “Brinkerhoff 
argues that Foote’s fiduciary duty claim is not supported by substantial evidence 
because the jury’s damage award – $80,000 – is based on a balance Brinkerhoff 
listed in an email and which Brinkerhoff asserts was rightfully owed to him.  We 
disagree. . . .  Brinkerhoff owed a fiduciary duty to Foote because he served as the 
CFO of W.E.T. and because he was a partner in a joint venture with Foote.  
Additionally, retaining funds left over from the company’s sale is a breach of the 
duty of loyalty because Brinkerhoff gave himself a benefit instead of distributing the 
benefit between himself and the other shareholder in the company.  The jury 
accepted the evidence that Foote presented and discounted Brinkerhoff’s evidence to 
the contrary.”); and 

 Campos, 403 P.3d 683, 2017 WL 1532717, at *3 (affirming jury verdict for breach of 
fiduciary duty, finding: “ORDER the judgments of the district court [which included 
liability for breach of fiduciary duty claim] AFFIRMED as to Campos and the 
Moons.”). 

In addition, this Court has repeatedly overseen breach of fiduciary duty claims at a jury trial.  

The Court’s ruling in Goldberg v Mayfield, No. A415438, 2002 WL 34682371 (Nev. Dist. Ct. 

Apr. 24, 2002) (Trial Order) is particularly instructive.  There, the Court sat as fact finder on the 

equitable claims (demand for quiet title) and the jury sat as fact finder on the legal claims.  Id.  The 

legal claims decided by the jury included a claim for breach of fiduciary duty.  Id.  The Court thus 

recognized the difference between legal and equitable claims and held that breach of fiduciary duty 

claims were legal.  Id.  In its final judgment, this Court held, in relevant part: “The above-entitled 

matter is somewhat unique in that some causes of action in the case were tried by jury, while other 

causes of action were equitable in nature and were tried by the Court. . . .  Trial of this matter began 

on February 13, 2002.  Plaintiffs Sheldon Goldberg’s and Barbara Goldberg’s cause of action for 

civil conspiracy and Defendants Gerald Cooney’s and Beverly Cooney’s counterclaims for breach of 

fiduciary duty and legal malpractice were to be tried by the jury.”  Id. 

Likewise, in the recent Wynn Resorts, Ltd. v. Okada case, the Court was in the midst of 

selecting a jury to hear a months-long trial on multiple claims for breach of fiduciary duty.  See, e.g., 

Wynn Resorts, Ltd. v. Eighth Judicial Dist. Court of Nev., 399 P.3d 334 (Nev. 2017) (describing 

claims for “breach of fiduciary duty, and aiding and abetting breach of fiduciary duty” and 
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adjudicating scope of the business judgment rule).  As the matter neared the April 2018 trial date, 

defense counsel estimated that the jury trial would last three to four months, and the Plaintiffs 

estimated one to five months.  See Wynn Resorts, Ltd. v. Okada, No. A-12-65710-B, Minute Order 

(Nev. Dist. Ct. Dec. 4, 2017) (attached hereto as Exhibit A).  When the case settled for a reported 

$2.6 billion, jurors were actually being selected and counsel were approving the jury questionnaire.  

Wynn Resorts, Ltd. v. Okada, No. A-12-65710-B, Minute Order (Nev. Dist. Ct. Feb. 2, 2018) 

(attached hereto as Exhibit B); “Wynn Resorts to Pay $2.6 Billion in Settlement That Removes a 

Barrier to Steve Wynn Stake Sale,” Wall Street Journal (Mar. 8, 2018) (attached hereto as Exhibit 

C). 

Similar rulings from this Court include: 

 Cantor G&W (Nevada) Holdings, L.P. v William Hill U.S. Holdco, Inc., No. 
13A681153, 2018 WL 3202574, at *2-*3 (Nev. Dist. Ct. May 15, 2018) – This Court 
granted a motion for summary judgment for, inter alia, breach of fiduciary duty and 
aiding and abetting breach of fiduciary duty claims based on issue preclusion because 
the issues had been properly submitted to and decided by a jury in a prior 
litigation.  This Court held, in relevant part: “The jury found that Asher did not 
breach the Asher/Cantor Partnership Agreements and did not breach any fiduciary 
duties owed to Plaintiffs. . . .  The issues of whether Asher breached the 
Asher/Cantor Partnership Agreements and alleged fiduciary duties that form the basis 
for Plaintiffs’ claims here were properly submitted to and decided by the jury in the 
Asher/Cantor Litigation.” 

 Rasmussen v. Lopez, No. CV93-10613, 1999 Nev. Dist. LEXIS 1436, at *16-*17 
(Nev. Dist. Ct. Sept. 29, 1999) – This Court denied a motion for judgment 
notwithstanding a verdict and upheld a jury verdict for money damages for multiple 
breach of fiduciary duty claims, holding, in relevant part: “As stated above, the jury 
found that Rasmussen breached his fiduciary duty to Lopez as a business partner, but 
the jury also found that Lopez breached the buy-out provision of the pre- 
incorporation agreement as well as breached the covenant of good faith and fair 
dealing.  Therefore, the jury found that both Rasmussen and Lopez acted improperly 
in their business dealings with each other. . . .  In light of this, the jury award is not 
based on the lost profit of Altair STCs but on the breach of duty in the existing 
relationship between Lopez and Rasmussen.  Accordingly, Defendant/Counter-
Plaintiff’s judgment notwithstanding the verdict is denied since the evidence was not 
such that a reasonable person would have necessarily reached a different result.” 

 Coastal Int’l, Inc. v Beavers, No. A567368, 2011 WL 7266524 (Nev. Dist. Ct. Dec. 
14, 2011) (Trial Order) – In a final judgment following a jury trial, Judge Gonzalez 
held: “As to Plaintiff/Counterdefendant Coastal International, Inc.’s Breach of 
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Docket 80636   Document 2020-38963



 

- 7 - 
1553384_1 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Fiduciary Duty claim the jury found in favor of Defendant/Counterclaimant Matthew 
Beavers and against Plaintiff/14 Counterdefendant Coastal International, Inc.” 

 FortuNet, Inc. v Playbook Pub., LLC, No. 11A645734, 2013 WL 8541602, at *2 
(Nev. Dist. Ct. Sept. 26, 2013) – In a post-trial judgment concerning claims subject 
to declaratory relief, Judge Gonzalez noted the following findings by the jury without 
disturbing them: “The jury found that Coronel did not breach the fiduciary duty 
failing to exercise any of the following duties: (1) his duty of care; (2) his duty of 
loyalty; (3) his duty of confidentiality; (4) his duty of fully disclosure; (5) his duty of 
fairness; OR (6) his duty to act in good faith in his dealings with FortuNet.” 

 Schmidt v. Liberator Medical Holdings, Inc., a certified class action alleging merger-
related breach of fiduciary duty claims against a target-CEO/director, Judge 
Gonzalez recently issued a Minute Order that included the following entry: “4-22-19 
1:30 PM Jury Trial.”  Schmidt v. Liberator Medical Holdings, Inc., No. A-15-
728234-B, Minute Order (Nev. Dist. Ct. Mar. 8, 2019) (attached hereto as 
Exhibit D). 

 In re Parametric Sound Corporation Shareholders’ Litigation, a certified class action 
alleging breach of fiduciary duty (and related) claims against a corporate board and 
its affiliates for merger-related misconduct, Judge Gonzalez again issued a minute 
order that included the following entry: “Matter SET for Jury Trial on the stack that 
begins on November 18, 2019.  Trial Setting order will ISSUE.”  In re Parametric 
Sound Corp. S’holders’ Litig., No. A-13-686890-B, Scheduling Order (Nev. Dist. Ct. 
Jun. 11, 2008) (attached hereto as Exhibit E). 

Defendants ask the Court to ignore this wealth of relevant authority and instead follow EXX, 

Inc. v Stabosz, No. 10A627976, 2014 WL 10251999 (Nev. Dist. Ct. Feb. 10, 2014).  Motion at 2.  

EXX, however, is readily distinguishable.  Most notably, EXX  was also an appraisal action, and such 

actions are required by statute to be tried by the court.  See, e.g., NRS 92A.490 (requiring a 

corporation to “petition the court to determine fair value” in a merger-related appraisal action); Am. 

Ethanol, Inc. v. Cordillera Fund, L.P., 127 Nev. 147, 154-55, 252 P.3d 663, 667 (2011) (“Final 

responsibility for determining fair value . . . lies with the court, which must make its own 

independent value determination.”).  Nevada’s breach of fiduciary duty statute, in contrast, requires 

findings made by the “trier of fact,” see NRS 78.138(7), rather than “the court” as in the appraisal 

statue.  See NRS 92A.490.  In addition, the EXX plaintiffs’ breach of fiduciary duty claims were 

“based upon the Delaware common law claim of equitable entire fairness.”  EXX, 2014 WL 

10251999, at *1.  Following EXX, however, Nevada adopted a statutory scheme that places the 

burden of proof on the stockholder plaintiff for all elements.  See NRS 78.138(7). 
JA0144
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Defendants’ reliance on Cohen is similarly unsound.  Motion at 1-2.  To be clear, Cohen does 

not hold that claims for breach of fiduciary duty are inappropriate for juries.  See Cohen v. Mirage 

Resorts, Inc., 119 Nev. 1, 11, 15 n.45, 62 P.3d 720 (2003).  While the Court in Cohen indeed stated 

that “an action to invalidate a merger is equitable in nature and subject to equitable defenses,” id., 

Defendants ignore that the primary effect of Cohen establishes the ability for stockholders to sue for 

money damages outside of appraisal on post-close merger claims for breach of fiduciary duty.  See, 

e.g., id. at 15 (“Once shareholders prove that the merger was wrongfully accomplished, they may 

also receive compensatory and punitive damages.”).  As described below, claims for money damages 

(above the small claims threshold) are inherently and traditionally a province of the jury.  Moreover, 

nine months after the Nevada Supreme Court issued Cohen, the court issued a discovery scheduling 

order explicitly noting that a jury demand had been filed.  Cohen v. Mirage Resorts, Inc., No. 

A408662, Discovery Scheduling Order (Nev. Dist. Ct. Nov. 5, 2003) (attached hereto as Exhibit F).3 

B. Plaintiffs Have a Constitutional Right to a Jury Trial on Breach of 
Fiduciary Duty Claims 

The seventeen cases cited above where breach of fiduciary duty claims were heard by juries, 

or scheduled to be heard by juries, were not all wrongly decided.  Nevada’s constitutional analysis 

supports the result in each of those cases.  Article 1, Section 3 of the Nevada Constitution guarantees 

“[t]he right of trial by Jury shall be secured to all and remain inviolate forever.”  Nev. Const. art. 1, 

§3.  This clause preserves the right to a jury trial “as it was understood when the Nevada 

Constitution was adopted” in 1864.  Aftercare, 120 Nev. at 6.  Under this historical analysis, courts 

analyze (i) whether the claims were common law claims when the Nevada constitution was adopted 

(or analogous to such claims), and (ii) whether the claims seek “legal” (opposed to equitable) relief.  

Id. at 6, 10 (Gibbons, J. dissenting); City of Monterey v. Del Monte Dunes at Monterey, Ltd., 526 
                                                 
3 Defendants’ remaining Nevada cases are inapposite.  See Awada v. Shuffle Master, Inc., 123 
Nev. 613, 618, 173 P.3d 707 (2007) (no breach of fiduciary duty claim; holding that a contract claim 
seeking rescission of the agreement was equitable and could be tried by the court); Close v. Isbell 
Const. Co., 86 Nev. 524, 529, 471 P.2d 257 (1970) (no breach of fiduciary claim; holding that the 
foreclosure of liens was an equitable matter that did not include a right to a jury trial); Hoffman v. 
Second Judicial Dist. Court of State ex rel. Cty. of Washoe, No. 60119, 2013 WL 7158424, at *7 
(Nev. Dec. 16, 2013) (Unpublished and prior to January 1, 2016) (the Court simply described the 
plaintiffs’ complaint, which alleged that the fiduciary/trustee claims asserted therein were 
equitable). 
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U.S. 687, 708, 119 S. Ct. 1624, 143 L.Ed.2d 882 (1999) (applying test to determine whether a claim 

has a right to a jury under the U.S. Constitution).  Plaintiffs’ claims for breach of fiduciary duty 

satisfy both requirements. 

Tort claims seeking money damages were common law claims when the Nevada Constitution 

was adopted.  See Aftercare, 120 Nev. at 9.  In Aftercare, the plaintiffs brought personal injury tort 

claims for money damages.  Id. at 3-4.  After applying the historical analysis standard, the Nevada 

Supreme Court concluded that the tort claims included a constitutional guaranty to a jury trial.  Id. at 

9.  Justice (now Chief Justice) Gibbons provided particularly relevant insight in his dissent, stating: 

Under the common law, “tort actions were brought under the writs of trespass 
and trespass on the case.”  “Trespass remedied direct, forcible tortious injuries, while 
the later developed trespass on the case remedied indirect or consequential harms.”  
Tort actions involving a claim for money damages were generally triable to a jury at 
common law. 

Id.4; see also City of Monterey, 526 U.S. at 729 (“The initial Seventh Amendment question before 

us, therefore, is whether a tort action seeking money damages was a “suit at common law” for which 

a jury trial was provided.  The answer is obviously yes.”). 

Claims for breach of fiduciary duty are torts under Nevada law.  Lubritz, 113 Nev. at 1098.  

In Lubritz, defendants appealed a jury verdict awarding compensatory and punitive damages for a 

breach of fiduciary duty claim, arguing the claim could not form the predicate tort for punitive 

damages.  Id.  The Court disagreed, upholding the jury award and finding that the breach of fiduciary 

duty was “a separate tort upon which punitive damages may be based.”  Id.; see also Stalk v. 

Mushkin, 125 Nev. 21, 28, 199 P.3d 838, 843 (2009) (holding that “a breach of fiduciary duty claim 

seeks damages for injuries that result from the tortious conduct of one who owes a duty to another by 

virtue of the fiduciary relationship”).5 

                                                 
4 Justice Gibbons ultimately concluded in his dissent that claims where the amount does not 
exceed $5,000 may be adjudicated without a jury.  See Aftercare, 120 Nev. at 10.  The Nevada 
Supreme Court subsequently relied on Justice Gibbons’ decent to adopt a similar rule regarding 
small claims cases in Cheung v. Eighth Judicial Dist. Court of Nev., 121 Nev. 867, 873-74, 124 P.3d 
550 (2005).  This case unquestionably involves an amount in controversy far, far greater than the 
small claims threshold. 
5 Breach of fiduciary duty claims involve the same basic elements as general tort claims under 
Nevada law.  To prove a claim for breach of fiduciary duty under Nevada law, a party must JA0146
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Finally, a party seeking money damages, as Plaintiffs do here, is requesting “legal” and not 

“equitable” relief.  Again, Chief Justice Gibbons acknowledged this rule in his dissent in Aftercare, 

stating: “[t]ort actions involving a claim for money damages were generally triable to a jury at 

common law.”  Aftercare, 120 Nev. at 10 (Gibbons, J. dissent).  And this principle has been echoed 

by courts across the country, including on numerous occasions by the Supreme Court of the United 

States.  See, e.g., City of Monterey, 526 U.S. at 710 (“We have recognized the ‘general rule’ that 

monetary relief is legal.”); see also CDX Liquidating Trust v. Venrock Assocs., No. 04 C 7236, 2007 

WL 1673403, at *2 (N.D. Ill. June 4, 2007) (claims for, inter alia, breach of fiduciary duty and 

aiding and abetting breaches of fiduciary duty “established a right to a jury trial because ‘[t]he 

remedy the Trustee seeks for all of these claims . . . is money damages’”); DePinto v. Provident Sec. 

Life Ins. Co., 323 F.2d 826, 836 (9th Cir. 1963) (stockholder claim for money damages predicated on 

negligence and breach of fiduciary duty would be cognizable in a suit at common law, and appellants 

were entitled to a jury trial on such claims).  This analysis supports all of the many Nevada cases that 

send breach of fiduciary duty claims to juries. 

C. Defendants’ Reliance on Bench Trials in Delaware and California 
(Regarding Delaware Corporations) Do Not Override Nevada 
Supreme Court Precedent 

Defendants largely ignore the Nevada Supreme Court cases above that repeatedly affirm, 

recognize, and adopt jury trial verdicts on breach of fiduciary duty claims.  Defendants also do not 

address Nevada’s historical analysis standard.  Instead, Defendants primarily contend that Plaintiffs 

do not have a right to a jury trial in Nevada because they would not have a right to a jury trial in 

Delaware or California.  See Motion at 2-3.  This argument fails for several reasons. 

First, this case involves a Nevada corporation being litigated in a Nevada Court under 

Nevada law.  Nevada has its own unique analysis and body of Nevada Supreme Court authority, as 

described above.  There is no reason to search elsewhere for case law. 

                                                                                                                                                             
demonstrate (1) the existence of a fiduciary duty; (2) a breach of that duty; (3) causation; and 
(4) damages.  Stalk v. Mushkin, 125 Nev. 21, 199 P.3d 838 (2009).  And to establish tort liability 
under Nevada law, a party must also demonstrate (1) duty; (2) breach; (3) causation; and 
(4) damages.  Scott v. Equity Grp., Inc., 128 Nev. 933, 381 P.3d 660 (2012). 
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Second, Delaware, unlike Nevada, never merged its courts of law and equity.  Del. Const. 

Art. VI, §§7, 10.  As a result, the Delaware Court of Chancery has retained exclusive jurisdiction 

over all business disputes of this kind, regardless of the underlying facts or relief sought.  Id.  And 

the Court of Chancery has no jury trials – every case is decided by the Chancellor or a Vice 

Chancellor, again, regardless of the cause of action or damages sought.  10 Del. C. §369.  It is 

therefore the result of happenstance (not relevant analysis) that Plaintiffs’ claims would be tried by a 

court in Delaware – if Newport Corp. were a Delaware corporation. 

Third, California courts frequently look to Delaware when holding that breach of fiduciary 

duty claims do not involve the right to a jury in light of Delaware’s equitable entire fairness test.  See 

Cent. Laborers’ Pension Fund v. McAfee, Inc., 17 Cal. App. 5th 292, 349, 225 Cal. Rptr. 3d 249, 

298 (2017) (“McAfee”) (Delaware corporation); Interactive Multimedia Artists, Inc. v. Superior 

Court, 62 Cal. App. 4th 1546, 1556, 73 Cal. Rptr. 2d 462, 468 (1998) (choice of law provision 

selecting Delaware law).  Interactive and McAfee both found persuasive the Delaware-centric, 

equitable burden-shifting doctrine of “entire fairness.”  See id.  As described above, Nevada 

stockholder claims for breach of fiduciary duty involve a different statutory scheme, see NRS 

78.138(7), and, in any event, this Court does not always sit in equity like the Delaware Court of 

Chancery.  These Delaware and California cases do nothing to override the multitude of Nevada 

decisions that affirm, recognize, and adopt jury trial verdicts on breach of fiduciary duty claims. 

IV. CONCLUSION 

Article 1, Section 3 of the Nevada Constitution declares: “[t]he right of trial by Jury shall be 

secured to all and remain inviolate forever.”  Nev. Const. art. 1, §3.  The Nevada Supreme Court has 

thus repeatedly and invariably recognized that this inviolate right to a jury trial applies to tort claims 

for breaches of fiduciary duty, just like those asserted by Plaintiffs on behalf of the certified 

stockholder Class in this litigation.  This Court has conducted jury trials on breach of fiduciary duty 

claims as well.  Defendants do not address these cases in their Motion.  They do not attempt to 

distinguish them; they do not attempt to argue they were wrongly decided; they do not argue that this 

case presents any different circumstances; and Defendants cannot contend that all of these cases do 

not represent good Nevada law.  In sum, Defendants have not established “good cause” to amend the 
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scheduling order and Defendants’ attempt to avoid a jury trial on these well-pleaded claims should 

be rejected.  Plaintiffs respectfully request that the Court deny Defendants’ Motion. 

DATED:  April 12, 2019 Respectfully submitted, 
 
THE O’MARA LAW FIRM, P.C. 
DAVID C. O’MARA 

 

s/David C. O’Mara 
 DAVID C. O’MARA 
 

311 East Liberty Street 
Reno, NV  89501 
Telephone:  775/323-1321 
775/323-4082 (fax) 

 
Liaison Counsel 

 
ROBBINS GELLER RUDMAN 
 & DOWD LLP 
RANDALL J. BARON 
DAVID T. WISSBROECKER 
DAVID A. KNOTTS 
655 West Broadway, Suite 1900 
San Diego, CA  92101 
Telephone:  619/231-1058 
619/231-7423 (fax) 
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of The O’Mara Law Firm, P.C., 311 E. Liberty 

Street, Reno, Nevada 89501, and on this date I served a true and correct copy of the foregoing 

document on all parties to this action by: 
Depositing in a sealed envelope placed for collection and mailing in the United States 
Mail, at Reno, Nevada, following ordinary business practices

Via Email

X Electronically through the Court’s Electronic Filing System

addressed as follows:

FENNEMORE CRAIG, P.C.
Chris H. Byrd, Esq.
cbyrd@fclaw.com
Trista Day
tday@fclaw.com
300 S. Fourth St., Ste. 1400
Las Vegas, NV 89101

GIBSON, DUNN & CRUTCHER, LLP
Meryl L. Young
myoung@gibsondunn.com
Colin B. Davis
cdavis@gibsondunn.com
3161 Michelson Dr. 
Irvine, CA 92612

GIBSON, DUNN & CRUTCHER, LLP
Brian M. Lutz, Esq.
BLutz@gibsondunn.com
555 Mission St., Ste. 3000
San Francisco, CA 94105

GIBSON, DUNN & CRUTCHER, LLP
Jason R. Meltzer
jmeltzer@gibsondunn.com
1050 Connecticut Ave, NW
Washington, DC 20036

DATED:  April 12, 2019 /s/ Valerie Weis
VALERIE WEIS
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4/12/2019 Wynn Resorts to Pay $2.6 Billion in Settlement That Removes a Barrier to Steve Wynn Stake Sale - WSJ

https://www.wsj.com/articles/wynn-resorts-to-pay-universal-entertainment-to-settle-litigation-1520551385 1/3

Steve Wynn resigned last month as the chairman and chief executive of the casino company
that bears his name. On Thursday Wynn Resorts Ltd. took a step that could eventually allow
him to end his status as the company’s largest shareholder, too.

His 12% stake has left him and the company subject to additional scrutiny by regulators in
Nevada and Massachusetts, who are investigating allegations that he engaged in sexual
misconduct against employees.

But he has been prevented from selling his Wynn Resorts stock by a complex shareholder
agreement among him, his ex-wife and a former business partner that dates to 2010.

This copy is for your personal, non-commercial use only. To order presentation-ready copies for distribution to your colleagues, clients or customers visit
https://www.djreprints.com.

https://www.wsj.com/articles/wynn-resorts-to-pay-universal-entertainment-to-settle-litigation-1520551385

BUSINESS

Wynn Resorts to Pay $2.6 Billion in
Settlement That Removes a Barrier to Steve
Wynn Stake Sale
Litigation stems from Wynn Resorts’ forcible 2012 redemption of Universal’s shares

Steve Wynn, the former CEO of Wynn Resorts, show in May 2017. PHOTO: MIKE BLAKE REUTERS

Updated March 8, 2018 10 34 p.m. ET

By Kate O’Keeffe, Alexandra Berzon and Chris Kirkham
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4/12/2019 Wynn Resorts to Pay $2.6 Billion in Settlement That Removes a Barrier to Steve Wynn Stake Sale - WSJ

https://www.wsj.com/articles/wynn-resorts-to-pay-universal-entertainment-to-settle-litigation-1520551385 2/3

On Thursday, Wynn Resorts moved to resolve the standoff by agreeing to pay $2.6 billion to
settle litigation with Universal Entertainment Corp., a Japanese company that was forced by
Wynn in 2012 to give up its 20% stake in the casino giant, according to a statement from
Universal’s lawyers, Buckley Sandler LLP.

Wynn Resorts has been under increased pressure to resolve the Nevada legal dispute after a
Wall Street Journal investigation published in January detailed allegations that Mr. Wynn
sexually harassed and assaulted employees.

The stockholder agreement that’s been recently preventing Mr. Wynn from selling shares was
originally designed to help him maintain control of the company. The agreement prohibited Mr.
Wynn, his ex-wife Elaine Wynn or a subsidiary of Universal from selling shares without the
permission of the other parties.

Last month, Mr. Wynn radically shifted his strategy in the long-running legal battle by saying
that he would no longer seek to prevent Ms. Wynn from selling her shares in the company. Six
years ago, Ms. Wynn had joined in the litigation between Mr. Wynn, Universal and Universal’s
founder and former chairman, Kazuo Okada, in an attempt to remove restrictions on her right
to sell her approximate 9% stake in Wynn Resorts.

But Universal and Ms. Wynn sought to block Mr. Wynn’s about-face, and the judge in the case
denied Mr. Wynn’s attempt to invalidate the shareholder agreement.

As part of the settlement, a Universal subsidiary, Aruze USA, won’t consider itself a party to the
shareholder agreement, Wynn Resorts said in a statement.

It is unclear what Ms. Wynn, who isn’t a party to the settlement, will do. The case is still set to
go to trial next month, given that some claims remain unresolved.

Wynn Resorts in 2012 forcibly
redeemed shares owned by Universal,
then valued at $2.77 billion, at a 30%
discount, and the board voted to
remove Mr. Okada as a nonexecutive
director. The move came amid a
deteriorating relationship between Mr.

Wynn and Mr. Okada, then Wynn’s largest shareholder. Mr. Okada, who ran a pachinko and slot
machine empire, was instrumental in creating Wynn Resorts, initially investing $260 million
for a 50% stake in the company.

RELATED WYNN COVERAGE

Two Wynn Resorts Board Members Will Step Down

Steve Wynn Will Lose Hundreds of Millions in Severance

Steve Wynn No Longer Seeking to Block Ex-Wife From Selling Shares

JA0160



4/12/2019 Wynn Resorts to Pay $2.6 Billion in Settlement That Removes a Barrier to Steve Wynn Stake Sale - WSJ

https://www.wsj.com/articles/wynn-resorts-to-pay-universal-entertainment-to-settle-litigation-1520551385 3/3

Wynn said that an internal investigation conducted by a former FBI director had found Mr.
Okada to be “unsuitable,” based on the company’s own regulations. Wynn then filed suit in
Nevada court against Universal and Mr. Okada, claiming breach of fiduciary duties and other
offenses. The company promised to pay Mr. Okada $1.9 billion in 10 years for his stake, which at
that time amounted to 20% of Wynn Resorts and was held by Universal’s subsidiary Aruze.

Universal and Mr. Okada, who said that he was ousted for challenging some of Wynn’s
decisions, filed their own claims against Wynn, disputing the validity of the share redemption.

Mr. Okada, who last year was also ousted from Universal after his own company accused him of
fraud, isn’t a party to Thursday’s settlement, according to people with knowledge of the matter.
Mr. Okada has denied the allegations of wrongdoing made by Wynn and Universal.

Mr. Wynn stepped down in February after a Wall Street Journal investigation detailed
allegations that would amount to a decadeslong pattern of sexual misconduct. They included an
allegation that Mr. Wynn in 2005 paid a $7.5 million settlement to a manicurist who told people
at the time that Mr. Wynn forced her to have sex with him. Mr. Wynn has said it was
“preposterous” that he would assault a woman; he hasn’t responded to other allegations.

In announcing his resignation, Mr. Wynn said he could no longer be effective in an environment
in which “a rush to judgment takes precedence over everything else, including the facts.”

They included an allegation that Mr. Wynn in 2005 paid a $7.5 million settlement to a
manicurist who told people at the time that Mr. Wynn forced her to have sex with him. Mr.
Wynn at the time said it was “preposterous” that he would assault a woman; he has not
responded to specifics of other allegations. Thursday’s settlement includes the $1.9 billion
principal amount of the redemption note previously issued to Universal’s subsidiary, Aruze
USA, interest on the note and additional money to resolve a dispute over the interest, people
familiar with the matter said. Wynn will pay the total amount by March 31, the statement from
Universal’s lawyers said.

Write to Kate O’Keeffe at kathryn.okeeffe@wsj.com, Alexandra Berzon at
alexandra.berzon@wsj.com and Chris Kirkham at chris.kirkham@wsj.com

Appeared in the March 9, 2018, print edition as 'Pact to Ease Steve Wynn’s Sale of Stake.'

Copyright © 2019 Dow Jones & Company, Inc. All Rights Reserved

This copy is for your personal, non-commercial use only. To order presentation-ready copies for distribution to your colleagues, clients or customers visit
https://www.djreprints.com.
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that I am an employee of Brownstein Hyatt Farber Schreck, LLP 

and pursuant to NRCP 5(b), EDCR 8.05, Administrative Order 14-2, and NEFCR 9, I caused a 

true and correct copy of the foregoing DECLARATION OF BRIAN M. LUTZ, ESQ. IN 

SUPPORT OF DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT to be submitted 

electronically to all parties currently on the electronic service list on August 23, 2019. 

    /s/ Wendy Cosby                                                       
an Employee of Brownstein Hyatt Farber Schreck, LLP 
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