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Date:

Description:

Bates Number:

Volume:

3/9/16

Class Action Complaint for
Breach of Fiduciary Duty
(Dixon Chuna)

JA0001-JAQ0017

3/25/16

Amended Class Action
Complaint for Breach of
Fiduciary Duty (Dixon
Chuna)

JA0018-JA0047

3/25/16

Pincon Complaint Based
Upon Breach of Fiduciary
Duties

JA0048-JA0075

4/20/16

Plaintiffs” Request to
Vacate Preliminary
Iniunction Hearina Date

JA0076-JA0104

4/21/16

Newport Defendants’
Statement of Non-
Opposition to Plaintiffs’
Request to Vacate
Preliminary Injunction
Hearina Date

JA0105-JA0109

4/25/16

Order Granting Plaintiffs’
Request to Vacate
Preliminary Injunction
Hearina Date

JAO0110-JA0112

8/11/17

Stipulation and Order for
Voluntary Dismissal
Without Prejudice of
Newnort Corporation Only

JAO113-JA0117

8/11/17

Stipulation and Order for
Voluntary Dismissal
Without Prejudice of MKS
Instruments. Inc. Onlv

JA0118-JA0122

3/4/19

Defendants’ Motion to
Amend the Order Setting
Civil Jury Trial, Pre-Trial
and Calendar Call

JA0123-JA0132

4/12/19

Plaintiffs” Opposition to
Defendants’ Motion to
Amend the Order Setting
Civil Jury Trial

JA0133-JA0173

4/22/19

Defendants’ Re_plkl/IBr_ief in
Support of Their Motion to
Amend the Order Setting
Civil Jury Trial, Pre-Trial
and Calendar Call

JA0174-JA0183

5/1/19

Recorder’s Transcript of
Proceedings re Motions
(Jury Trlaﬂ

JA0184-JA0205
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Date:

Description:

Bates Number:

Volume:

6/4/19

Order Striking the Jury
Demand and Amending the
Order Setting Civil Jury
Trial, Pre-Trial and
Calendar Call

JA0206-JA0208

6/4/19

Notice of Entry of Order
Order Striking the Jury
emand and Amending the
Order Setting Civil Jury
Trial, Pre-Trial and
Calendar Call)

JA209-JA0216

8/23/19

Declaration of Brian M.
Lutz, Esg. in Support of
Defendants” Motion for
Summaryv Judament

JA0217-JA0231

10/10/19

Recorder’s Transcript of
Proceedings re Motions
(Motion to Amend)

JA0232-JA0284

11/6/19

Motion to Strike; Ex Parte
Application for Order
Shortenina Time

JA0285-JA0295

11/18/19

Plaintiffs’ Opposition to
Defendants’ Motion to
Strike Plaintiffs’ Separate
Statement of Material
Facts and Evidence

JA0296-JA0326

11/20/19

Order Denying Plaintiffs’
Motion for Leave to
Amend the Second
Amended Complaint

JA0327-JA0331

11/20/19

Notice of Entry of Order
Order Den{mg Plaintiffs’
otion for Leave to
Amend the Second
Amended Complaint)

JA0332-JA0339

11/20/19

Reply in Support of
Mopti)én to S?rl?ke

JA0340-JA0344

11/21/19

Recorder’s Transcript of
Proceedings re All Pending
Motions (Summary
Judgment)

JA0345-JA0444

12/10/19

District Court Minute
Order Granting
Defendants’ Motion for
Summarv Judament

JA0445-JA0447
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Date:

Description:

Bates Number:

Volume:

1/21/20

Findings of Fact,
Conclusions of Law, and
Order Granting
Defendants’ Motion for
Summary Judgment

JA0448-JA0460

1/21/20

Order Denyin
Defendants’
Strike

otion to

JA0461-JA0463

1/23/20

Notice of Entry of Order (
Findings of Fact,
Conclusions of Law, and
Order Granting
Defendants’ Motion for
Summary Judgment)

JA0464-JA0479

2/18/20

Notice of Appeal

JA0480-JA0482

10/24/16

First Amended Complaint
for Breach of Fiduciary
Duty [SEALED]

JA0483-JA0514

7128/17

Second Amended
Complaint [SEALED]

JA0515-JA0557

2/20/18

Defendant Christopher Cox
Answer to Plaintiffs’
Second Amended
Complaint [SEALED]

JA0558-JA0591

2/20/18

Defendant Siddhartha C.
Kadia Answer to Plaintiffs’
Second Amended
Complaint [SEALED]

JA0592-JA0626

2/20/18

Defendant Oleg Khaykin
Answer to Plaintiffs
Second Amended
Complaint [SEALED]

JA0627-JA0662

2/20/18

Defendant Robert J.
Phillippy Answer to
Plaintitfs’ Second
Amended Complaint
[SEALED]

JA0663-JA0697

2/20/18

Defendant Kenneth F.
Potashner Answer to
Plaintiffs’ Second
Amended Complaint
[SEALED]

JA0698-JA0733
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Date:

Description:

Bates Number:

Volume:

2/20/18

Defendant Peter J. Simone
Answer to Plaintiffs’
Second Amended
Complaint [SEALED]

JA0734-JA0769

v

8/12/19

Plaintiffs’ Motion for
Leave to Amend the
Second Amended
Complaint [SEALED]

JAO770-JA0785

v

8/12/19

Appendix of Exhibits for

otion for Leave to
Amend the Second
Amended Complaint
[SEALED]

JA0786-JA0924

v

8/23/19

Defendants’ Motion for
Summar\BJudgment
[SEALED]

JA0925-JA0964

8/23/19

Appendix of Exhibits in
Support of Defendants’
Motion for SummaB/
Judgment [SEALED]

JA0965-JA2882

8/26/19

Defendants’ Opposition to
Plaintiffs’ Motion for
Leave to Amend the
Second Amended
Complaint [SEALED]

JA2883-JA2912

8/26/19

Appendix of Exhibits in
Support of Defendants’
Opposition to Plaintiffs’

otion for Leave to
Amend the Second
Amended Complaint
[SEALEDI]

JA2913-JA3818

XI1; XI1V;
XV; XVI

8/26/19

Declaration of Brian M.
Lutz, Esqg. in Support of
Defendants’ Opposition to
Plaintiffs’ Motion for
Leave to Amend the
Second Amended
Complaint [SEALED]

JA3819-JA3830

XVII

10/3/19

Plaintiffs’ Reply Brief in
Support of Motion for
Leave to Amend the
Second Amended
Complaint [SEALED]

JA3831-JA3863

XVII
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Date:

Description:

Bates Number:

Volume:

10/3/19

Declaration of David C.
O’Mara in Further Support
of Plaintiffs’ Reply Brief in
Support of Motion for
Leave to Amend the
Second Amended
Complaint [SEALEDI

JA3864-JA3924

XVII

10/7/19

Plaintiffs’ Opposition to
Defendants’ Motion for
Summar\BJudgment
[SEALED]

JA3925-JA3961

XVII

10/7/19

Plaintiffs’ Separate
Statement of Material
Facts and Evidence in
Support of Their
Opposition to Defendants’
otion for SummaB/
Judgment [SEALED]

JA3962-JA4047

XVII

10/7/19

Declaration of David C.
O’Mara in Support of
Plaintiffs’ Opposition to
Defendants’ Motion for
Summar\BJudgment
[SEALED]

JA4048-JA4060

XVII

10/7/19

Appendix of Exhibits in
Support of Plaintiffs’
I(\)/rpp_osmon to Defendants’

otion for Summary
Judgment VVolume 1 of 12
[SEALED]

JA4061-JA4326

XVIII; XIX

10/7/19

Appendix of Exhibits in
Support of Plaintiffs’
I(\)/rpp_osmon to Defendants’

otion for Summary
Judgment VVolume 2 of 12
[SEALED]

JA4327-JA4598

XIX; XX

10/7/19

Appendix of Exhibits in
Support of Plaintiffs’
I(\)/rpp_osmon to Defendants’

otion for Summary
Judgment VVolume 3 of 12
[SEALED]

JA4599-JA4891

XX; XXI

10/7/19

Appendix of Exhibits in

Support of Plaintiffs’

R)/Pp_osmon to Defendants’
otion for Summarv

JA4892-JA5164

XXI; XXII
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Date:

Description:

Bates Number:

Volume:

Judgment Volume 4 of 12
[SEALED]

10/7/19

Appendix of Exhibits in
Support of Plaintiffs’
I(\)/rpp_osmon to Defendants’

otion for Summar
Judgment VVolume 5 of 12
[SEALED]

JA5165-JA5442

XXIH; XX

10/7/19

Appendix of Exhibits in
Support of Plaintiffs’
Opposition to Defendants’

otion for Summary
Judgment VVolume 6 of 12
[SEALED]

JA5443-JA5739

XXIII,
XXIV

10/7/19

Appendix of Exhibits in
Support of Plaintiffs’
I(\)/rpp_osmon to Defendants’

otion for Summar
Judgment VVolume 7 of 12
[SEALED]

JA5740-JA6007

XXV,
XXVI

10/7/19

Appendix of Exhibits in
Support of Plaintiffs’
I(\)/rpp_osmon to Defendants’

otion for Summary
Judgment VVolume 8 of 12
[SEALED]

JA6008-JA6255

XXVI;
XXVII

10/7/19

Appendix of Exhibits in
Support of Plaintiffs’
I(\)/rpp_osmon to Defendants’

otion for Summary
Judgment VVolume 9 of 12
[SEALED]

JA6256-JA6445

XXVII

10/7/19

Appendix of Exhibits in
Support of Plaintiffs’
Opposition to Defendants’

otion for Summary
Judgment VVolume 10 of 12
[SEALED]

JA6446-JA6487

XXVII;
XXV

10/7/19

Appendix of Exhibits in
Support of Plaintiffs’
R)/Pp_osmon to Defendants’

otion for Summary
Judgment Volume 11 of 12
[SEALED]

JA6488-JA6654

XXVIII
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Date:

Description:

Bates Number:

Volume:

10/7/19

Appendix of Exhibits in
Support of Plaintiffs’
I\/Pposmon to Defendants’

tion for Summary

Judgment Volume 12 of 12

[SEALED]

JA6655-JA6849

XXVIII;
XXIX

11/5/19

Errata to Defendants’
Motion for SummaB/
Judgment [SEALED]

JA6850-JA6892

XXIX

11/6/19

Reply in Support of
De?e%dants’pﬁ/lotlon for
Summar\BJudgment
[SEALED]

JA6893-JA6920

XXIX

11/6/19

Declaration of Brian M.
Lutz, Esqsm Support of
Re Iy|n ort of
Defendants otion for
Summary Judgment
[SEALEDI

JA6921-JA6937

XXIX
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JA0001



JA0002



JA0003



JA0004



JA0005



JAO006



JA0007



JA0008



JA0009



JA0010



JA0O11



JA0012



JA0013



JA0014



JA0015



JA0016



JA0017



JA0018



JA0019



JA0020



JA0021



JA0022



JA0023



JA0024



JA0025
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JA0027



JA0028



JA0029



JA0030



JA0031



JA0032



JA0033



JA0034



JA0035



JA0036



JA0037



JA0038



JA0039



JA0040



JA0041



JA0042



JA0043



JA0044



JA0045



JA0046



JA0047



JA0048



JA0049



JA0050



JA0051



JA0052



JA0053



JA0054
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JA0056



JA0057



JA0058



JA0059



JA0060



JA0061



JA0062



JA0063



JA0064



JA0065



JA0066



JA0067



JA0068
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JA0069



JA0070



JA0071



JA0072



JA0073



JA0074



JA0075



JA0076



JA0077



JA0078



JA0079



JA0080



JA0081



JA0082



JA0083



JA0084



JA0085



JA0086



JA0087



JA0088



JA0089



JA0090



JA0091



JA0092



JA0093



JA0094



JA0095



JA0096



JA0097



JA0098



JA0099



JA0100



JA0101



JA0102



JA0103



JA0104
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Electronically Filed
04/21/2016 04:04:37 PM

NNOP % : W
FENNEMORE CRAIG, P.C. t
Christopher H. Byrd, Esq. (NV Bar No. 1633) CLERK OF THE COURT
300 South Fourth Street, Suite 1400
Las Vegas, Nevada 89101
Telephone: (702) 692-8000
Facsimile: (702) 692-8099
E-mail:cbyrd@fclaw.com
-and-
GIBSON, DUNN & CRUTCHER, LLP
Meryl L. Young, Esq. (CA Bar #110156 Pro Hac)
Colin B. Davis, Esq. (CA Bar #273942 Pro Hac)
3161 Michelson Dr.
[rvine, CA 92612-4412
Telephone (949) 451-4229
E-mail:myoung@gibsondunn.com
cdavis@gibsondunn.com

-and-

Brian M. Lutz, Esq. (Pro Hac)

555 Mission Street, Suite 3000

San Francisco, CA 94105-0921

Telephone: 415.393.8200

Facsimile: 415.393.8306

E-mail: blutz@gibsondunn.com

Attorneys for Defendants NEWPORT CORPORATION, ROBERT
J. PHILLIPPY, KENNETH F. POTASHNER, CHRISTOPHER
COX, SIDDHARTHA C. KADIA, OLEG KHAYKIN and PETER J.

SIMONE
DISTRICT COURT
CLARK COUNTY, NEVADA

IN RE NEWPORT CORPORATION Lead Case No:. A-16-733154-C

SHAREHOLDER LITIGATION (Consolidated with Case No.: A-16-734039-B)
This Document Related To: Dep’t No. XXVII
ALL ACTIONS

CLASS ACTION

NEWPORT DEFENDANTS’ STATEMENT OF NON-OPPOSITION TO PLAINTIFFS’
REQUEST TO VACATE PRELIMINARY INJUNCTION HEARING DATE

Defendants Newport Corporation (“Newport”), Robert J. Phillippy, Kenneth F. Potashner,
Christopher Cox, Siddhartha C. Kadia, Oleg Khaykin, and Peter J. Simone (the “Newport
Defendants”) of course do not oppose Plaintiffs’ Request to Vacate Preliminary Injunction
Hearing Date (the “Request”), but submit this response to address Plaintiffs’ description of their

purported reasons for making the Request and their improper insinuation that Defendants
-1- JA0105
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somehow violated a Court order.

First, Plaintiffs’ suggestion in the Request that they were “successful” in obtaining
supplemental disclosures and “structural modifications” is misleading. Request at 1. Newport
voluntarily provided supplemental disclosures in its April 15, 2016 8-K, and made clear in that
filing that Newport believes its definitive proxy complied “fully with applicable law” and that
Plaintiffs® disclosure claims are “unmeritorious.” See Request, Ex. A. In their description of
these disclosures, Plaintiffs continue to distort the actual facts surrounding the 53% premium
offer for Newport. The Newport Defendants categorically deny that there were any “conflicts of
interest, bad faith acts, process flaws, or valuation issues.” (Request at 3). They will address any
such baseless allegations if Plaintiffs elect to file a post-closing amended complaint challenging
the corllduct of the independent board of directors that oversaw the negotiation of this highly
favorable deal for Newport’s shareholders.

Second, Plaintiffs’ attempt to blame the Newport Defendants for Plaintiffs’ supposed
inability to proceed with a preliminary injunction motion is just plain wrong. Id. at 2-3. At the
April 14, 2016 hearing on Plaintiffs’ Request to Waive the Rule 16.1 Requirements, counsel for
the Newport Defendants committed to making a “good faith effort to produce [responsive, non-
privileged documents] by Monday at 12:00,” but made clear that they could not “promise that”
because they “just [did not] know what [they were] going to have” in terms of the volume of
documents to review. Transcript of April 14, 2016 Hearing (“Tr.”) at 58. Beginning immediately
after the hearing, a large team of lawyers for the Newport Defendants began working around the
clock to collect and review documents, and worked throughout the entire weekend so that a
production could be made to the Plaintiffs as soon as possible on Monday. At great expense and
after a Herculean effort, the Newport Defendants produced 3,118 documents on Monday at 1:49
pm, and told counsel for Plaintiffs that another production would be coming. The Newport
Defendants then produced another 1,567 later in the day on Monday. Plaintiffs’ insinuation that
the Newport Defendants somehow sandbagged the Plaintiffs by delaying the production is
baseless. To the contrary, this significant production by the Newport Defendants of the very

documents requested by Plaintiffs is the definition of a good faith effort by a litigant working
-2 - JA0106
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under extreme circumstances. Indeed, the Newport Defendants even agreed to move back the
deadline for Plaintiffs’ opening brief (from Tuesday at 7:00 pm to Wednesday at noon) to
accommodate the compressed discovery schedule—a fact that Plaintiffs fail to even mention. For
Plaintiffs now to suggest that the Newport Defendants did something wrong by giving the
Plaintiffs exactly what they wanted all along—significant pre-closing discovery and a “substantial
production on Monday” (Tr. at 55-56)—is improper gamesmanship that should have no place in
this litigation.

If Plaintiffs elect to continue with this litigation after Newport’s shareholders vote on
April 27 to approve this highly attractive transaction, the Newport Defendants hope that the focus
of the litigation is on the actual facts of this premium deal and the thorough process leading up to
it, not on Plaintiffs’ false attacks on the transaction, the defendants, and their counsel.

DATED this 21% day of April, 2016.

GIBSON, DUNN & CRUTCHER, LLP

/s/Meryl L. Young, Esq.

Meryl L. Young, Esq. (CA Bar #110156 Pro Hac)

Colin B. Davis, Esq. (CA Bar #273942 Pro Hac)

3161 Michelson Dr.

Irvine, CA 92612-4412

Telephone (949) 451-4229

E-mail:myoung@gibsondunn.com
cdavis(@gibsondunn.com

-and-

Christopher H. Byrd, Esq. (NV Bar No. 1633)

300 South Fourth Street, Suite 1400

Las Vegas, Nevada 89101

Telephone: (702) 692-8000

Facsimile: (702) 692-8099

E-mail:cbyrd@fclaw.com

-and-

Brian M. Lutz, Esq. (Pro Hac)

555 Mission Street, Suite 3000

San Francisco, CA 94105-0921

Telephone: 415.393.8200

Facsimile: 415.393.8306

E-mail: blutz@gibsondunn.com

Attorneys for Defendants NEWPORT

CORPORATION, ROBERT J. PHILLIPPY,

KENNETH F. POTASHNER, CHRISTOPHER COX,

SIDDHARTHA C. KADIA, OLEG KHAYKIN and

PETER J. SIMONE

3. JA0107
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the NEWPORT DEFENDANTS’ STATEMENT OF
NON-OPPOSITION TO PLAINTIFFS’ REQUEST TO VACATE PRELIMINARY
INJUNCTION HEARING DATE was served upon the following person(s) either by electronic
transmission through the Wiznet system pursuant to NEFCR 9, NRCP 5(b) and EDCR 7.26 or by

mailing a copy to their last known address, first class mail, postage prepaid for non-registered

users, on this 21st day of April, 2016 as follows:

David C. O’Mara, Esq.

The O’Mara Law Firm, P.C.
316 E. Bridger Avenue, 2nd Floor
Las Vegas, Nevada 89101
david@omaralaw.net

-and-

David T. Wissbroecker, Esq.
Edward M. Gergosian, Esq.
Robbins Geller Rudman & Dowd LLP
655 West Broadway, Suite 1900
San Diego, CA 92101
DWissbroecker@rgrdlaw.com
EGergosian@rgrdlaw.com
-and-

Frank J. Johnson, Esq.

Johnson & Weaver, LLP

600 W. Broadway Suite 1540
San Diego, CA 92101
frankj@johnsonandweaver.com
-and-

W. Scott Holleman, Esq.
Johnson & Weaver, LLP

99 Madison Avenue 5™ Floor
New York, NY 10016
scotth(@johnsonandweaver.com
Attorneys for Plaintiffs

John P. Aldrich, Esq.

Aldrich Law Firm, Ltd.

1601 S. Rainbow Blvd. Suite 160
Las Vegas, NV 89146
jaldrich@johnaldrichlawfirm.com
-and-

Shane T. Rowley, Esq.

Levi & Korsinsky LLP

30 Broad Street, 24" Floor

New York, NY 10004
srowley@zlk.com

Attorneys for Plaintiff, Dixon Chung

/77

TDAY/11546372.1/039963.0003

[X] Via E-service
[ ]ViaU.S. Mail (Not registered with
CM/ECF Program)

[ ] Via E-service
[X] Via U.S. Mail (Not registered with
CM/ECF Program)

[ ] ViaE-service
[X] Via U.S. Mail (Not registered with
CM/ECF Program)

[ ] ViaE-service
[X] Via U.S. Mail (Not registered with
CM/ECF Program)

[X] Via E-service
[ ]Via U.S. Mail (Not registered with
CM/ECF Program)

[ ] ViaE-service
[X] Via U.S. Mail (Not registered with
CM/ECF Program)
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Meryl L. Young, Esq.

Colin B. Davis, Esq.

Gibson, Dunn & Crutcher, LLP
3161 Michelson Dr,

Irvine, CA 92612

MY oung@gibsondunn.com
CDavis(@gibsondunn.com
-and-

Brian M. Lutz, Esq.

Gibson, Dunn & Crutcher LLP

555 Mission St., Ste 3000
San Francisco, CA 94105

BLutz@gibsondunn.com
Counsel for Defendants Newport

Corporation, Robert J. Phillippy, Kenneth F.

Potashner, Christopher Cox, Siddhartha C.
Kadia, Oleg Khaykin and Peter J. Simone

Abran E. Vigil, Esq.

Ballard Spahr LLP

100 N. City Parkway, Suite 1750

Las Vegas, NV 89106

702-471-7000; FAX: 702-471-7070
vigila@ballardspahr.com

-and-

Daniel W. Halston, Esq.

Wilmer Cutler Pickering Hale & Dorr LLP
60 State St.

Boston, MA 02109
Daniel.halston@wilmerhale.com

Attorneys for Defendants MKS Instruments,
Inc. and PSI Equipment, Inc.

TDAY/11546372.1/039963.0003

[X] Via E-service
[ ] Via U.S. Mail (Not registered with
CM/ECF Program)

[X] Via E-service
[ ] ViaU.S. Mail (Not registered with
CM/ECF Program)

[X] Via E-service
[ ] Via U.S. Mail (Not registered with
CM/ECF Program)

[ ] ViaE-service
[X] Via U.S. Mail (Not registered with
CM/ECF Program)

/s/Trista Day

An employee of Fennemore Craig, P.C.
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13
14
15
16
17
18
19
20
2]
22
23
24
25
26
27
28

WHEREAS, Plaintiffs in the above-captioned consolidated action (the “Action”) filed a First
Amended Complaint for Breach of Fiduciary Duty (the “Complaint™) on October 25, 2016;

WHEREAS, the Complaint names, among others, MKS Instruments, Inc. (*MKS™) as a
defendant in the Action;

WHEREAS, MKS filed a motion to dismiss the Complaint on December 9, 2016, Plaintiffs
filed an opposition to MK S’ motion to dismiss on January 13, 2017, and MKS filed a reply in further
support of its motion to dismiss on February 3, 2017;

WHEREAS, the Court held a hearing on February 15, 2017 regarding, inter alia, MKS’
motion to dismiss the Complaint;

WHEREAS, on June 22, 2016, the Court granted MKS’ motion to dismiss with leave to
amend;

WHEREAS, following discussion between counsel for Plaintiffs and counsel for MKS,
Plaintiffs have agreed not to assert any amended claims against MKS in the Second Amended
Complaint and agree to voluntarily dismiss MKS from the Action without prejudice pursuant to
Nevada Code of Civil Procedure 41(a)(2) in order to save costs and streamline future motion
practice, subject to the agreement concerning discovery as set forth herein; and |

WHEREAS, no compensation in any form has passed directly or indirectly from MKS to
Plaintiffs or their counsel, and no promise to give any such compensation has been made in
connection with the agreement set forth herein.

IT IS HEREBY STIPULATED by the partics hereto, subject to the approval of the Court,

1. Pursuant to Nevada Code of Civil Procedure 41(a)(2), MKS is dismissed from the
Action without prejudice, and Plaintiffs are not asserting any amended claims against MKS in the

Second Amended Complaint.

-1- JA0119




JA0120



JA0121



JA0122



Electronically Filed
3/4/2019 10:18 AM
Steven D. Grierson

MAME CLERE OF THE cougﬁ

JA0123

Case Number: A-16-733154-B



JA0124



JA0125



JA0126



JA0127



JA0128



JA0129



JA0130



JAO131



JA0132



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Electronically Filed
4/12/2019 9:01 PM
Steven D. Grierson

CLERK OF THE COU
THE O’MARA LAW FIRM, P.C. Cﬁ,“.‘.ﬁ 'ﬁ"""“‘"

DAVID C. O’MARA (Nevada Bar No. 8599)
311 East Liberty Street

Reno, NV 89501

Telephone: 775/323-1321

775/323-4082 (fax)

ROBBINS GELLER RUDMAN
& DOWD LLP

RANDALL J. BARON

DAVID T. WISSBROECKER

DAVID A. KNOTTS

655 West Broadway, Suite 1900

San Diego, CA 92101

Telephone: 619/231-1058

619/231-7423 (fax)

Lead Counsel for Plaintiffs
IN THE EIGHTH JUDICIAL DISTRICT COURT FOR THE STATE OF NEVADA
IN AND FOR THE COUNTY OF CLARK

In re NEWPORT CORPORATION Lead Case No. A-16-733154-B

SHAREHOLDER LITIGATION
(Consolidated with Case No. A-16-734039-B)

This Document Relates To: CLASS ACTION

)
)
)
)
)
)
)

ALL ACTIONS.

PLAINTIFFS’ OPPOSITION TO DEFENDANTS’ MOTION
TO AMEND THE ORDER SETTING CIVIL JURY TRIAL

JAO0133

15533841

Case Number: A-16-733154-B



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

II.
II1.

IV.

15533841

TABLE OF CONTENTS

Page
INTRODUGCTION ...ttt ettt ettt et eat e et e nbee st e e beesaeeeanean 1
BACKGROUND ...ttt ettt et be e sttt ebeeeaees 2
ARGUMENT ...ttt ettt et be e sttt et e e te e bt e eaees 3
A. Breach of Fiduciary Duty Claims in Nevada Are Tried by Juries.........c.ccccveennen. 3
B. Plaintiffs Have a Constitutional Right to a Jury Trial on Breach of
Fiduciary DUty ClaimS ........cccouiieiiiiieiiie ettt e vee e saaeesnee e 8
C. Defendants’ Reliance on Bench Trials in Delaware and California
(Regarding Delaware Corporations) Do Not Override Nevada Supreme
CoUrt PreCeA@NL....c.eiiiieiie it 10
CONCLUSION ...ttt ettt et e sttt s bt e et e e bt e e bbeeabeesaeeesbeebeesaeeenne 11
. JAO0134
- 1 -




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TABLE OF AUTHORITIES

Page

CASES
Aftercare of Clark Cty. v. Justice of Las Vegas Twp. ex rel. Cty. of Clark,

120 Nev. 1, 82 P.3d 931 (2004) ....eeeeieeeeee ettt 2,8,9,10
Am. Ethanol, Inc. v. Cordillera Fund, L.P.,

127 Nev. 147,252 P.3d 6603 (2011) cueeiiiieieeie ettt st 7
Awada v. Shuffle Master, Inc.,

123 Nev. 613, 173 P.3d 707 (2007) c.eeeeeieieeeee ettt ettt sttt iee e enneens 8
Brinkerhoff'v. Foote,

387 P.3d 880, 2016 WL 7439357 (Nev. Dec. 22, 2016) ..cccueeveieiieiieieeeeeeeeeeee e 1,5
Broussard v. Hill,

100 Nev. 325, 682 P.2d 1376 (1984) ..ottt 1,4
Campos v. Hernandez,

403 P.3d 683, 2017 WL 1532717 (Nev. Apr. 26, 2017)cc..coiuieieiiieiieieeeeeeee e 1,5
Cantor G&W (Nevada) Holdings, L.P. v William Hill U.S. Holdco, Inc.,

No. 13A681153,2018 WL 3202574 (Nev. Dist. Ct. May 15, 2018) ..cccceeeiiiniieiiiieiieeeeee, 6
CDX Liquidating Trust v. Venrock Assocs.,

No. 04 C 7236, 2007 WL 1673403 (N.D. I1L. June 4, 2007) ..ccccveeruierienieeiienieeie e 10
Cent. Laborers’ Pension Fund v. McAfee, Inc.,

17 Cal. App. 5th 292, 225 Cal. Rptr. 3d 249 (2017)cueeeiieiieeeeeeeeee e 11
Cheung v. Eighth Judicial Dist. Court of Nev.,

121 Nev. 867, 124 P.3d 550 (2005) ...eeuieieeeieieeieeieeie ettt eae e seeae e ensassaeseenee e 9
City of Monterey v. Del Monte Dunes at Monterey, Ltd.,

526 U.S. 687, 119 S. Ct. 1624, 143 L.Ed.2d 882 (1999).....eeiiiiiiiiiiieieeeeeeeeeees 8,9,10
Clark v. Lubritz,

113 Nev. 1089, 944 P.2d 861 (1997) ..cueeiuieiieieieeeeeeete ettt 1,2,4,9
Close v. Isbell Const. Co.,

86 Nev. 524, 471 P.2d 257 (1970) ceeeeeeeeieeeeeeee ettt st sae e nnas 8
Coastal Int’l, Inc. v Beavers,

No. A567368, 2011 WL 7266524

(Nev. Dist. Ct. DEC. 14, 20T1) .oiiiiiiieeiieieeeie ettt ettt ettt e esseeseseesbeessseensaens 6

. JAO0135
1553384 _1 e




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Cohen v. Mirage Resorts, Inc.,
119 Nev. 1, 62 P.3d 720 (2003) ..eeieeiieeeieeeeiee ettt et stee et esaaeesbeeeseseeeaaeesnseeennseeennes 8

DePinto v. Provident Sec. Life Ins. Co.,
323 F.2d 826 (9th Cir. 1963) ...eoviiiiieiieiieeeeeeet ettt 10

EXX, Inc. v Stabosz,
No. 10A627976, 2014 WL 10251999
(Nev. Dist. Ct. Feb. 10, 2014 ) ...ei ittt ettt sttt st st e b e 7

FortuNet, Inc. v Playbook Pub., LLC,
No. 11A645734, 2013 WL 8541602
(Nev. Dist. Ct. Sept. 26, 2013).cuiiieiiieiiieeeiie ettt ettt s e e re e saee e saaeeeaseesnsaeeennes 7

Goldberg v Mayfield,
No. A415438, 2002 WL 34682371
(Nev. Dist. Ct. APr. 24, 2002) ..ooniiiiieiieeeeeee ettt ettt ettt sttt e st e ebeesateebeeseeesneeens 5

Hoffman v. Second Judicial Dist. Court of State ex rel. Cty. of Washoe,
No. 60119,2013 WL 7158424 (Nev. Dec. 16, 2013)...ccciiieiieieeiieieeieseee e 8

Ins. Co. of The W. v. Gibson Tile Co., Inc.,
122 Nev. 455, 134 P.3d 698 (2000) ....c..eeeeeeieieeiieeieeie ettt saeesseesaesae e 1,4

Interactive Multimedia Artists, Inc. v. Superior Court,
62 Cal. App. 4th 1546, 73 Cal. Rptr. 2d 462 (1998).....cceiiiieiieiieiieeeeeee e 11

Loomis v. Lange Fin. Corp.,
109 Nev. 1121, 865 P.2d 1161 (1993) c.eeeeiiiiiieee ettt 1,4

Powers v. United Services Auto. Ass’n,
114 Nev. 690, 962 P.2d 596 (1998),
opinion modified on denial of reh’g,
115 Nev. 38,979 P.2d 1286 (1999) ....oevieeeeeeee ettt ens 3

Powers v. United Servs. Auto. Ass’n,
115 Nev. 38,979 P.2d 1286 (1999) ....uviieieeeeeeeeeeeteeee ettt 1,3,4

Rasmussen v. Lopez,
No. CV93-10613, 1999 Nev. Dist. LEXIS 1436
(Nev. Dist. Ct. Sept. 29, 1999)......oi ittt ettt ettt s seesaaeebeesseesnseens 6

Scott v. Equity Grp., Inc.,
128 Nev. 933, 381 P.3d 660 (2012) c..eeueiiiieiieeeieeieeee ettt 10

JA0136

15533841




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Page

Stalk v. Mushkin,

125 Nev. 21, 199 P.3d 838 (2009) ..ueeieiiieiieeeieieeeiie ettt et eba e eeeas 9,10
Wynn Resorts, Ltd. v. Eighth Judicial Dist. Court of Nev.,

399 P.3d 334 (INEV. 2017) ceuiieiieeiieeit ettt ettt ettt ettt et e st e e aeesseessseensaesssessseeseennsaans 5
STATUTES, RULES AND REGULATIONS
10 Delaware Code

8309 ... et ettt e et e et e e te e e etaeeeetaeeeaeeeeateeeeaaeeeanes 11
Nevada Revised Statute

T8.138(3) ceeieeuiieieeeieette ettt et e et e bt e et e et e e te et e e teeatb e e be e st e eabe e teeesb e e beeataeenbeeteeenbeenseensseensaens 2

T8.138(7) ettt ettt et ettt et e ettt e e ta et e eaeeeateeate e taeebeereeeneas 7,11

024900, e et e e et e e e e e e e ete e eeateeeaeeeeteeeetreeeanes 7
Nevada Constitution Article 1,

3 ettt e —e et e e e —ee e e —eeee—eeeaeeeeaeeeateeeaateeeteeeaareeennes 1,3,8, 11

. JA0137
- 1V -
15533841




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

I. INTRODUCTION

From its founding to the present day, Nevada has placed paramount importance on trial by

jury. Article 1, Section 3 of the Nevada Constitution declares: “[t]he right of trial by Jury shall be

secured to all and remain inviolate forever.” Nev. Const. art. 1, §3. The Nevada Supreme Court has

repeatedly and invariably recognized that this inviolate right to a jury trial applies to tort claims for

breaches of fiduciary duty, just like those asserted by Plaintiffs on behalf of the certified stockholder

Class in this litigation. For example, the Nevada Supreme Court has affirmed, recognized, or

adopted jury verdicts on breach of fiduciary duty claims in the following decisions:

Ins. Co. of The W. v. Gibson Tile Co., Inc., 122 Nev. 455, 463, 134 P.3d 698, 703
(2006) (jury trial on breach of fiduciary duty claim, “[t]he insurer-insured
relationship is fiduciary in nature, and a jury’s finding of a breach of fiduciary duty
may support the finding of bad faith™)";

Powers v. United Servs. Auto. Ass’n, 115 Nev. 38, 41, 979 P.2d 1286, 1288 (1999)
(“we state unequivocally that the jury instruction given by the district court on
breach of a fiduciary relationship was not error”);

Clark v. Lubritz, 113 Nev. 1089, 1095-98, 944 P.2d 861, 865 (1997) (“In this case,
there was sufficient evidence to show that the appellants breached that duty. . . .
Therefore, this court will not disturb the jury’s award for breach of fiduciary

duty.”);

Broussardv. Hill, 100 Nev. 325, 326-27,330-31, 682 P.2d 1376, 1377, 1379 (1984)
(agreeing that “the controversy should properly have been resolved by the jury” at
trial because “there was sufficient evidence for a reasonable person to conclude
that Hill breached his fiduciary duty”);

Loomis v. Lange Fin. Corp., 109 Nev. 1121, 1124-25, 865 P.2d 1161, 1163 (1993)
(“After a lengthy trial, the jury found . . . against LFC for breach of fiduciary duty,
and against Lange, Smiley and Valentine, for breach of fiduciary duty. The jury
assessed actual damages in the amount of $ 18,500.00”);

Campos v. Hernandez,403 P.3d 683,2017 WL 1532717, at *3 (Nev. Apr. 26, 2017)
(Table) (“ORDER the judgments of the district court [which included liability for
breach of fiduciary duty claim] AFFIRMED as to Campos and the Moons™); and

Brinkerhoff'v. Foote, 387 P.3d 880, 2016 WL 7439357, at *4 (Nev. Dec. 22, 2016)
(Table) (“Brinkerhoff argues that Foote’s fiduciary duty claim is not supported by
substantial evidence because the jury’s damage award — $80,000 — is based on a

15533841
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balance Brinkerhoff listed in an email and which Brinkerhoff asserts was rightfully
owed to him. We disagree.”).

Likewise, as also described below, this Court has repeatedly adjudicated and scheduled jury
trials on claims for breaches of fiduciary duty, including the recent Wynn Resorts, Ltd. v. Okada
breach of fiduciary duty case (which settled during jury selection for $2.6 billion) and multiple
merger-related class action claims for breach of fiduciary duty like this case.

This overwhelming authority — which Defendants do not address — is no accident. Under
Nevada law, Plaintiffs’ claims include a constitutional right to a jury trial because they are analogous
both to common law claims that existed when the Nevada Constitution was adopted (i.e., tort claims)
and seek legal relief (i.e. money damages). See Aftercare of Clark Cty. v. Justice of Las Vegas Twp.
ex rel. Cty. of Clark, 120 Nev. 1, 82 P.3d 931 (2004); Clark, 113 Nev. at 1095-98.

Given Nevada’s heavy weight of binding authority, and its historical analysis test,
Defendants’ arguments based on the Delaware Court of Chancery (which has no juries at all) are
rendered irrelevant. Defendants’ remaining arguments using Nevada cases fare no better. In sum,
Nevada mandates the right to a jury trial on breach of fiduciary duty claims, Defendants have not
established “good cause” to amend the scheduling order, and Defendants’ attempt to avoid a jury
trial on these well-pleaded, viable claims should be rejected.

I1. BACKGROUND

Plaintiffs filed the Second Amended Complaint (the “Complaint) on July 27,2017, alleging
a claim for breach of fiduciary duty against each member of the Newport Board and seeking money
damages “on behalf of a proposed Newport stockholder class as a result of the unfair and unlawful
Merger.” 9915, 103-147.2

The Court denied Defendants’ Motion to Dismiss the Complaint, finding: “with respect to
each Defendant individually, the Complaint sufficiently pleads facts demonstrating that: (i) the
business judgment presumption under NRS 78.138(3) is rebutted; (ii) each Defendant’s individual
act or failure to act constituted a breach of his or her fiduciary duties as a director or officer; and

(ii1) each individual Defendant engaged in a breach of fiduciary duty that involved intentional

2 All “9” and “9” references are to the Complaint.

5 JA0139
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misconduct or fraud.” MTD Order at 2. The Court further found “that the Complaint sufficiently
alleges that, on March 29, 2016, Defendants caused Newport to file the Definitive Proxy Statement
on Schedule 14A (the ‘Proxy’) with the SEC and distribute it to Newport’s stockholders. The
Complaint sufficiently pleads facts alleging that the Proxy failed to disclose and/or misrepresented
material information to stockholders.” /d. at 2-3.

On May 1, 2018, the Court entered the “Order Setting Civil Jury Trial, Pre-Trial and
Calendar Call” (“Scheduling Order I”’). As the title indicates, the Court specifically scheduled
Plaintiffs’ claims to be tried by a jury, stating that “[t]he above entitled case is set to be tried before
a jury on a five week stack to begin on October 21, 2019 at 10:30 a.m.” Scheduling Order I at 1.
The parties also stipulated and filed two Business Court Scheduling Order and Trial Setting Orders
on April 2, 2018 and November 21, 2018 respectively (“Scheduling Order II” and “Scheduling
Order III”’). Both stipulated orders explicitly state that Plaintiffs filed a jury demand. See
Scheduling Order II and II1.

Defendants have been in receipt of the Court’s order scheduling this case for a jury trial for
nearly one year. See Scheduling Order I. Defendants twice stipulated to Scheduling Order I and
ITII. While Plaintiffs have been diligently assembling evidence through discovery and preparing for a
jury trial, Defendants raised no objection to the long-scheduled jury trial, until now.

III. ARGUMENT

Under its terms, Scheduling Order I “may be amended or modified upon good cause shown.”
Scheduling Order I. Defendants have not established good cause to amend Scheduling Order I in
light of Plaintiffs’ constitutional right to have these breach of fiduciary duty claims for money
damages tried by jury. See Nev. Const. art. 1, §3.

A. Breach of Fiduciary Duty Claims in Nevada Are Tried by Juries

The Nevada Supreme Court has analyzed and upheld numerous jury verdicts on breach of
fiduciary duty claims. The Court should not accept Defendants’ invitation to simply cast aside this
binding precedent and reach a different result here. In Powers, for example, the Nevada Supreme
Court twice upheld a jury verdict for compensatory and punitive damages on breach of fiduciary

duty claims. See Powers v. United Services Auto. Ass’'n, 114 Nev. 690, 702-03, 962 P.2d 596, 604

3 JA0140
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(1998), opinion modified on denial of reh’g, 115 Nev. 38,979 P.2d 1286 (1999). When denying a
rehearing, the Court held, “we state unequivocally that the jury instruction given by the district
court on breach of a fiduciary relationship was not error.” 115 Nev. at41. In that same rehearing
denial opinion, the Court went out of its way to make clear that the jury instruction on the breach of
fiduciary duty claim was proper, writing:

The full text of the jury instruction on fiduciary relationship is as follows:

Plaintiff seeks damages for a breach of a fiduciary relationship between plaintiff and
defendant. The duty owed by an insurance company to an insured is fiduciary in
nature. In order to recover plaintiff must establish by a preponderance of the
evidence that a fiduciary relationship existed between plaintiff and defendant and
that defendant breached a duty to disclose known facts to plaintiff.

A fiduciary relationship exists when one has the right to expect trust and confidence
in the integrity and fidelity of another.

Id. at 41-42 (emphasis in original). The Court again concluded: “It is clear that the jury was
properly instructed that an insurer’s duty to its policyholder is, as USAA concedes, ‘akin’ to a
fiduciary relationship.” Id. at 42.

Similar cases from the Nevada Supreme Court include:

o Gibson Tile Co., 122 Nev. at 463 (jury trial on breach of fiduciary duty claim, “[t]he
insurer-insured relationship is fiduciary in nature, and a jury’s finding of a breach of
fiduciary duty may support the finding of bad faith”);

o Lubritz, 113 Nev. at 1095-98 (affirming a jury verdict of nearly $400,000 in
compensatory and punitive damages for the breach of fiduciary duty of disclosure
and breach of contract claims, finding: “In this case, there was sufficient evidence to
show that the appellants breached that duty. The evidence clearly indicated that the
appellants did not disclose the unequal distribution. Moreover, as discussed more
fully above, there is sufficient evidence upon which a jury could determine that the
appellants desired to conceal the unequal distribution from Lubritz. Therefore, this
court will not disturb the jury’s award for breach of fiduciary duty.”);

o Broussard, 100 Nev. at 326-27, 330-31 (agreeing that “the controversy should
properly have been resolved by the jury” at trial because “there was sufficient
evidence for a reasonable person to conclude that Hill breached his fiduciary duty”);

. Loomis, 109 Nev. at 1124-25 (After appeal from jury verdict finding, inter alia,
breach of fiduciary duty against certain of the defendants, the Nevada Supreme Court
amended the verdict but did not alter the jury verdict finding breach of fiduciary
duty. The Nevada Supreme Court noted, in relevant part: “After a lengthy trial, the
jury found . . . against LFC for breach of fiduciary duty, and against Lange, Smiley

4 JAO141
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and Valentine, for breach of fiduciary duty. The jury assessed actual damages in the
amount of $ 18,500.00.”);

o Brinkerhoff, 387 P.3d 880, 2016 WL 7439357, at *4 (affirming a jury verdict of
$80,000 for breach of fiduciary duty of loyalty by a CFO, finding: “Brinkerhoff
argues that Foote’s fiduciary duty claim is not supported by substantial evidence
because the jury’s damage award — $80,000 — is based on a balance Brinkerhoff
listed in an email and which Brinkerhoft asserts was rightfully owed to him. We
disagree. . . . Brinkerhoff owed a fiduciary duty to Foote because he served as the
CFO of W.E.T. and because he was a partner in a joint venture with Foote.
Additionally, retaining funds left over from the company’s sale is a breach of the
duty of loyalty because Brinkerhoff gave himself a benefit instead of distributing the
benefit between himself and the other shareholder in the company. The jury
accepted the evidence that Foote presented and discounted Brinkerhoft’s evidence to
the contrary.”); and

o Campos, 403 P.3d 683,2017 WL 1532717, at *3 (affirming jury verdict for breach of
fiduciary duty, finding: “ORDER the judgments of the district court [which included
liability for breach of fiduciary duty claim] AFFIRMED as to Campos and the
Moons.”).

In addition, this Court has repeatedly overseen breach of fiduciary duty claims at a jury trial.
The Court’s ruling in Goldberg v Mayfield, No. A415438, 2002 WL 34682371 (Nev. Dist. Ct.
Apr. 24, 2002) (Trial Order) is particularly instructive. There, the Court sat as fact finder on the
equitable claims (demand for quiet title) and the jury sat as fact finder on the legal claims. Id. The
legal claims decided by the jury included a claim for breach of fiduciary duty. Id. The Court thus
recognized the difference between legal and equitable claims and held that breach of fiduciary duty
claims were legal. Id. In its final judgment, this Court held, in relevant part: “The above-entitled
matter is somewhat unique in that some causes of action in the case were tried by jury, while other
causes of action were equitable in nature and were tried by the Court. . . . Trial of this matter began
on February 13, 2002. Plaintiffs Sheldon Goldberg’s and Barbara Goldberg’s cause of action for
civil conspiracy and Defendants Gerald Cooney’s and Beverly Cooney’s counterclaims for breach of
fiduciary duty and legal malpractice were to be tried by the jury.” Id.

Likewise, in the recent Wynn Resorts, Ltd. v. Okada case, the Court was in the midst of
selecting a jury to hear a months-long trial on multiple claims for breach of fiduciary duty. See, e.g.,
Wynn Resorts, Ltd. v. Eighth Judicial Dist. Court of Nev., 399 P.3d 334 (Nev. 2017) (describing
claims for “breach of fiduciary duty, and aiding and abetting breach of fiduciary duty” and

JA0142
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adjudicating scope of the business judgment rule). As the matter neared the April 2018 trial date,
defense counsel estimated that the jury trial would last three to four months, and the Plaintiffs
estimated one to five months. See Wynn Resorts, Ltd. v. Okada, No. A-12-65710-B, Minute Order
(Nev. Dist. Ct. Dec. 4, 2017) (attached hereto as Exhibit A). When the case settled for a reported
$2.6 billion, jurors were actually being selected and counsel were approving the jury questionnaire.
Wynn Resorts, Ltd. v. Okada, No. A-12-65710-B, Minute Order (Nev. Dist. Ct. Feb. 2, 2018)
(attached hereto as Exhibit B); “Wynn Resorts to Pay $2.6 Billion in Settlement That Removes a
Barrier to Steve Wynn Stake Sale,” Wall Street Journal (Mar. 8, 2018) (attached hereto as Exhibit
O).
Similar rulings from this Court include:

o Cantor G&W (Nevada) Holdings, L.P. v William Hill U.S. Holdco, Inc., No.
13A681153,2018 WL 3202574, at *2-*3 (Nev. Dist. Ct. May 15, 2018) — This Court
granted a motion for summary judgment for, inter alia, breach of fiduciary duty and
aiding and abetting breach of fiduciary duty claims based on issue preclusion because
the issues had been properly submitted to and decided by a jury in a prior
litigation. This Court held, in relevant part: “The jury found that Asher did not
breach the Asher/Cantor Partnership Agreements and did not breach any fiduciary
duties owed to Plaintiffs. . . . The issues of whether Asher breached the
Asher/Cantor Partnership Agreements and alleged fiduciary duties that form the basis
for Plaintiffs’ claims here were properly submitted to and decided by the jury in the
Asher/Cantor Litigation.”

° Rasmussen v. Lopez, No. CV93-10613, 1999 Nev. Dist. LEXIS 1436, at *16-*17
(Nev. Dist. Ct. Sept. 29, 1999) — This Court denied a motion for judgment
notwithstanding a verdict and upheld a jury verdict for money damages for multiple
breach of fiduciary duty claims, holding, in relevant part: “As stated above, the jury
found that Rasmussen breached his fiduciary duty to Lopez as a business partner, but
the jury also found that Lopez breached the buy-out provision of the pre-
incorporation agreement as well as breached the covenant of good faith and fair
dealing. Therefore, the jury found that both Rasmussen and Lopez acted improperly
in their business dealings with each other. . . . In light of this, the jury award is not
based on the lost profit of Altair STCs but on the breach of duty in the existing
relationship between Lopez and Rasmussen. Accordingly, Defendant/Counter-
Plaintiff’s judgment notwithstanding the verdict is denied since the evidence was not
such that a reasonable person would have necessarily reached a different result.”

° Coastal Int’l, Inc. v Beavers, No. A567368,2011 WL 7266524 (Nev. Dist. Ct. Dec.
14, 2011) (Trial Order) — In a final judgment following a jury trial, Judge Gonzalez
held: “As to Plaintiff/Counterdefendant Coastal International, Inc.’s Breach of

JA0143
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Fiduciary Duty claim the jury found in favor of Defendant/Counterclaimant Matthew
Beavers and against Plaintiff/14 Counterdefendant Coastal International, Inc.”

. FortuNet, Inc. v Playbook Pub., LLC, No. 11A645734, 2013 WL 8541602, at *2
(Nev. Dist. Ct. Sept. 26, 2013) — In a post-trial judgment concerning claims subject
to declaratory relief, Judge Gonzalez noted the following findings by the jury without
disturbing them: “The jury found that Coronel did not breach the fiduciary duty
failing to exercise any of the following duties: (1) his duty of care; (2) his duty of
loyalty; (3) his duty of confidentiality; (4) his duty of fully disclosure; (5) his duty of
fairness; OR (6) his duty to act in good faith in his dealings with FortuNet.”

o Schmidt v. Liberator Medical Holdings, Inc., a certified class action alleging merger-
related breach of fiduciary duty claims against a target-CEO/director, Judge
Gonzalez recently issued a Minute Order that included the following entry: “4-22-19
1:30 PM Jury Trial.” Schmidt v. Liberator Medical Holdings, Inc., No. A-15-
728234-B, Minute Order (Nev. Dist. Ct. Mar. 8, 2019) (attached hereto as
Exhibit D).

o In re Parametric Sound Corporation Shareholders’ Litigation, a certified class action
alleging breach of fiduciary duty (and related) claims against a corporate board and
its affiliates for merger-related misconduct, Judge Gonzalez again issued a minute
order that included the following entry: “Matter SET for Jury Trial on the stack that
begins on November 18, 2019. Trial Setting order will ISSUE.” In re Parametric
Sound Corp. S holders’ Litig., No. A-13-686890-B, Scheduling Order (Nev. Dist. Ct.
Jun. 11, 2008) (attached hereto as Exhibit E).

Defendants ask the Court to ignore this wealth of relevant authority and instead follow EXX,
Inc. v Stabosz, No. 10A627976, 2014 WL 10251999 (Nev. Dist. Ct. Feb. 10, 2014). Motion at 2.
EXX, however, is readily distinguishable. Most notably, EXX was also an appraisal action, and such
actions are required by statute to be tried by the court. See, e.g., NRS 92A.490 (requiring a
corporation to “petition the court to determine fair value” in a merger-related appraisal action); Am.
Ethanol, Inc. v. Cordillera Fund, L.P., 127 Nev. 147, 154-55, 252 P.3d 663, 667 (2011) (“Final
responsibility for determining fair value . . . lies with the court, which must make its own
independent value determination.”). Nevada’s breach of fiduciary duty statute, in contrast, requires
findings made by the “trier of fact,” see NRS 78.138(7), rather than “the court” as in the appraisal
statue. See NRS 92A.490. In addition, the EXX plaintiffs’ breach of fiduciary duty claims were
“based upon the Delaware common law claim of equitable entire fairness.” EXX, 2014 WL
10251999, at *1. Following EXX, however, Nevada adopted a statutory scheme that places the

burden of proof on the stockholder plaintiff for all elements. See NRS 78.138(7).
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Defendants’ reliance on Cohen is similarly unsound. Motion at 1-2. To be clear, Cohen does
not hold that claims for breach of fiduciary duty are inappropriate for juries. See Cohen v. Mirage
Resorts, Inc., 119 Nev. 1, 11, 15n.45, 62 P.3d 720 (2003). While the Court in Cohen indeed stated
that “an action to invalidate a merger is equitable in nature and subject to equitable defenses,” id.,
Defendants ignore that the primary effect of Cohen establishes the ability for stockholders to sue for
money damages outside of appraisal on post-close merger claims for breach of fiduciary duty. See,
e.g., id. at 15 (“Once shareholders prove that the merger was wrongfully accomplished, they may
also receive compensatory and punitive damages.”). As described below, claims for money damages
(above the small claims threshold) are inherently and traditionally a province of the jury. Moreover,
nine months after the Nevada Supreme Court issued Cohen, the court issued a discovery scheduling
order explicitly noting that a jury demand had been filed. Cohen v. Mirage Resorts, Inc., No.
A408662, Discovery Scheduling Order (Nev. Dist. Ct. Nov. 5,2003) (attached hereto as Exhibit F).?

B. Plaintiffs Have a Constitutional Right to a Jury Trial on Breach of
Fiduciary Duty Claims

The seventeen cases cited above where breach of fiduciary duty claims were heard by juries,
or scheduled to be heard by juries, were not all wrongly decided. Nevada’s constitutional analysis
supports the result in each of those cases. Article 1, Section 3 of the Nevada Constitution guarantees
“[t]he right of trial by Jury shall be secured to all and remain inviolate forever.” Nev. Const. art. 1,
§3. This clause preserves the right to a jury trial “as it was understood when the Nevada
Constitution was adopted” in 1864. Aftercare, 120 Nev. at 6. Under this historical analysis, courts
analyze (i) whether the claims were common law claims when the Nevada constitution was adopted
(or analogous to such claims), and (ii) whether the claims seek “legal” (opposed to equitable) relief.

Id. at 6, 10 (Gibbons, J. dissenting); City of Monterey v. Del Monte Dunes at Monterey, Ltd., 526

3 Defendants’ remaining Nevada cases are inapposite. See Awada v. Shuffle Master, Inc., 123
Nev. 613,618, 173 P.3d 707 (2007) (no breach of fiduciary duty claim; holding that a contract claim
seeking rescission of the agreement was equitable and could be tried by the court); Close v. Isbell
Const. Co., 86 Nev. 524, 529, 471 P.2d 257 (1970) (no breach of fiduciary claim; holding that the
foreclosure of liens was an equitable matter that did not include a right to a jury trial); Hoffman v.
Second Judicial Dist. Court of State ex rel. Cty. of Washoe, No. 60119, 2013 WL 7158424, at *7
(Nev. Dec. 16, 2013) (Unpublished and prior to January 1, 2016) (the Court simply described the
plaintiffs’ complaint, which alleged that the fiduciary/trustee claims asserted therein were
equitable).
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U.S. 687,708,119 S. Ct. 1624, 143 L.Ed.2d 882 (1999) (applying test to determine whether a claim
has a right to a jury under the U.S. Constitution). Plaintiffs’ claims for breach of fiduciary duty
satisfy both requirements.

Tort claims seeking money damages were common law claims when the Nevada Constitution
was adopted. See Aftercare, 120 Nev. at 9. In Aftercare, the plaintiffs brought personal injury tort
claims for money damages. /d. at 3-4. After applying the historical analysis standard, the Nevada
Supreme Court concluded that the tort claims included a constitutional guaranty to a jury trial. /d. at
9. Justice (now Chief Justice) Gibbons provided particularly relevant insight in his dissent, stating:

Under the common law, “tort actions were brought under the writs of trespass
and trespass on the case.” “Trespass remedied direct, forcible tortious injuries, while
the later developed trespass on the case remedied indirect or consequential harms.”
Tort actions involving a claim for money damages were generally triable to a jury at
common law.

Id.*; see also City of Monterey, 526 U.S. at 729 (“The initial Seventh Amendment question before
us, therefore, is whether a tort action seeking money damages was a “suit at common law” for which
a jury trial was provided. The answer is obviously yes.”).

Claims for breach of fiduciary duty are torts under Nevada law. Lubritz, 113 Nev. at 1098.
In Lubritz, defendants appealed a jury verdict awarding compensatory and punitive damages for a
breach of fiduciary duty claim, arguing the claim could not form the predicate tort for punitive
damages. Id. The Court disagreed, upholding the jury award and finding that the breach of fiduciary
duty was “a separate tort upon which punitive damages may be based.” Id.; see also Stalk v.
Mushkin, 125 Nev. 21, 28, 199 P.3d 838, 843 (2009) (holding that “a breach of fiduciary duty claim
seeks damages for injuries that result from the tortious conduct of one who owes a duty to another by

virtue of the fiduciary relationship”).’

4 Justice Gibbons ultimately concluded in his dissent that claims where the amount does not
exceed $5,000 may be adjudicated without a jury. See Aftercare, 120 Nev. at 10. The Nevada
Supreme Court subsequently relied on Justice Gibbons’ decent to adopt a similar rule regarding
small claims cases in Cheung v. Eighth Judicial Dist. Court of Nev., 121 Nev. 867, 873-74, 124 P.3d
550 (2005). This case unquestionably involves an amount in controversy far, far greater than the
small claims threshold.

5 Breach of fiduciary duty claims involve the same basic elements as general tort claims under
Nevada law. To prove a claim for breach of fiduciary duty under Nevada la\isj, % f)&gty must

9 A
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Finally, a party seeking money damages, as Plaintiffs do here, is requesting “legal” and not
“equitable” relief. Again, Chief Justice Gibbons acknowledged this rule in his dissent in Aftercare,
stating: “[t]ort actions involving a claim for money damages were generally triable to a jury at
common law.” Aftercare, 120 Nev. at 10 (Gibbons, J. dissent). And this principle has been echoed
by courts across the country, including on numerous occasions by the Supreme Court of the United
States. See, e.g., City of Monterey, 526 U.S. at 710 (“We have recognized the ‘general rule’ that
monetary reliefis legal.”); see also CDX Liquidating Trust v. Venrock Assocs., No. 04 C 7236,2007
WL 1673403, at *2 (N.D. Ill. June 4, 2007) (claims for, inter alia, breach of fiduciary duty and
aiding and abetting breaches of fiduciary duty “established a right to a jury trial because ‘[t]he
remedy the Trustee seeks for all of these claims . . . is money damages’”); DePinto v. Provident Sec.
Life Ins. Co., 323 F.2d 826, 836 (9th Cir. 1963) (stockholder claim for money damages predicated on
negligence and breach of fiduciary duty would be cognizable in a suit at common law, and appellants
were entitled to a jury trial on such claims). This analysis supports all of the many Nevada cases that
send breach of fiduciary duty claims to juries.

C. Defendants’ Reliance on Bench Trials in Delaware and California

(Regarding Delaware Corporations) Do Not Override Nevada
Supreme Court Precedent

Defendants largely ignore the Nevada Supreme Court cases above that repeatedly affirm,
recognize, and adopt jury trial verdicts on breach of fiduciary duty claims. Defendants also do not
address Nevada’s historical analysis standard. Instead, Defendants primarily contend that Plaintiffs
do not have a right to a jury trial in Nevada because they would not have a right to a jury trial in
Delaware or California. See Motion at 2-3. This argument fails for several reasons.

First, this case involves a Nevada corporation being litigated in a Nevada Court under
Nevada law. Nevada has its own unique analysis and body of Nevada Supreme Court authority, as

described above. There is no reason to search elsewhere for case law.

demonstrate (1) the existence of a fiduciary duty; (2) a breach of that duty; (3) causation; and
(4) damages. Stalk v. Mushkin, 125 Nev. 21, 199 P.3d 838 (2009). And to establish tort liability
under Nevada law, a party must also demonstrate (1) duty; (2) breach; (3) causation; and
(4) damages. Scott v. Equity Grp., Inc., 128 Nev. 933, 381 P.3d 660 (2012).

JA0147
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Second, Delaware, unlike Nevada, never merged its courts of law and equity. Del. Const.
Art. VI, §§7, 10. As a result, the Delaware Court of Chancery has retained exclusive jurisdiction
over all business disputes of this kind, regardless of the underlying facts or relief sought. /d. And
the Court of Chancery has no jury trials — every case is decided by the Chancellor or a Vice
Chancellor, again, regardless of the cause of action or damages sought. 10 Del. C. §369. It is
therefore the result of happenstance (not relevant analysis) that Plaintiffs’ claims would be tried by a
court in Delaware — if Newport Corp. were a Delaware corporation.

Third, California courts frequently look to Delaware when holding that breach of fiduciary
duty claims do not involve the right to a jury in light of Delaware’s equitable entire fairness test. See
Cent. Laborers’ Pension Fund v. McAfee, Inc., 17 Cal. App. 5th 292, 349, 225 Cal. Rptr. 3d 249,
298 (2017) (“McAfee”) (Delaware corporation); Interactive Multimedia Artists, Inc. v. Superior
Court, 62 Cal. App. 4th 1546, 1556, 73 Cal. Rptr. 2d 462, 468 (1998) (choice of law provision
selecting Delaware law). [Interactive and McAfee both found persuasive the Delaware-centric,
equitable burden-shifting doctrine of “entire fairness.” See id. As described above, Nevada
stockholder claims for breach of fiduciary duty involve a different statutory scheme, see NRS
78.138(7), and, in any event, this Court does not always sit in equity like the Delaware Court of
Chancery. These Delaware and California cases do nothing to override the multitude of Nevada
decisions that affirm, recognize, and adopt jury trial verdicts on breach of fiduciary duty claims.
IV.  CONCLUSION

Article 1, Section 3 of the Nevada Constitution declares: “[t]he right of trial by Jury shall be
secured to all and remain inviolate forever.” Nev. Const. art. 1, §3. The Nevada Supreme Court has
thus repeatedly and invariably recognized that this inviolate right to a jury trial applies to tort claims
for breaches of fiduciary duty, just like those asserted by Plaintiffs on behalf of the certified
stockholder Class in this litigation. This Court has conducted jury trials on breach of fiduciary duty
claims as well. Defendants do not address these cases in their Motion. They do not attempt to
distinguish them; they do not attempt to argue they were wrongly decided; they do not argue that this
case presents any different circumstances; and Defendants cannot contend that all of these cases do

not represent good Nevada law. In sum, Defendants have not established “good cause” to amend the
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scheduling order and Defendants’ attempt to avoid a jury trial on these well-pleaded claims should

be rejected. Plaintiffs respectfully request that the Court deny Defendants’ Motion.

DATED: April 12,2019

15533841

Respectfully submitted,

THE O'MARA LAW FIRM, P.C.
DAVID C. O'MARA

s/David C. O’Mara

DAVID C. O'MARA

311 East Liberty Street
Reno, NV 89501
Telephone: 775/323-1321
775/323-4082 (fax)

Liaison Counsel

ROBBINS GELLER RUDMAN
& DOWD LLP

RANDALL J. BARON

DAVID T. WISSBROECKER

DAVID A. KNOTTS

655 West Broadway, Suite 1900

San Diego, CA 92101

Telephone: 619/231-1058

619/231-7423 (fax)
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CERTIFICATE OF SERVICE

| hereby certify that | am an employee of The O’Mara Law Firm, P.C., 311 E. Liberty

Street, Reno, Nevada 89501, and on this date | served a true and correct copy of the foregoing

document on all parties to this action by:

Depositing in a sealed envelope placed for collection and mailing in the United States
Mail, at Reno, Nevada, following ordinary business practices

Via Email

X Electronically through the Court’s Electronic Filing System

addressed as follows:

FENNEMORE CRAIG, P.C.
Chris H. Byrd, Esq.
cbyrd@fclaw.com

Trista Day

tday@fclaw.com

300 S. Fourth St., Ste. 1400
Las Vegas, NV 89101

DATED: April 12, 2019

GIBSON, DUNN & CRUTCHER, LLP
Meryl L. Young
myoung@gibsondunn.com

Colin B. Davis
cdavis@gibsondunn.com

3161 Michelson Dr.

Irving, CA 92612

GIBSON, DUNN & CRUTCHER, LLP
Brian M. Lutz, Esq.
BLutz@qgibsondunn.com

555 Mission St., Ste. 3000

San Francisco, CA 94105

GIBSON, DUNN & CRUTCHER, LLP
Jason R. Meltzer
imeltzer@gibsondunn.com

1050 Connecticut Ave, NW
Washington, DC 20036

/s/ Valerie Weis

VALERIE WEIS
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A-12-656710-B

DISTRICT COURT
CLARK COUNTY, NEVADA

Business Court COURT MINUTES December 04, 2017

A-12-656710-B Wynn Resorts, Limited, Plaintiff(s)
VS.
Kazuo Okada, Defendant(s)

December 04, 2017  8:00 AM All Pending Motions
HEARD BY: Gonzalez, Elizabeth COURTROOM: RJC Courtroom 10C
COURT CLERK: Dulce Romea

RECORDER: Jill Hawkins

PARTIES
PRESENT: Cassity, Robert J. Attorney for Kazuo Okada,
Defendant
Ferrario, Mark E. Attorney for Elaine Wynn
Miller, Adam B. Attorney for the Aruze and
Universal Defendants
Peek, Joseph S. Attorney for Kazuo Okada,
Defendant
Spinelli, Debra L. Attorney for Plaintiffs
Urga, William R. Attorney for Elaine Wynn
Williams, J. Colby Attorney for Stephen Wynn
JOURNAL ENTRIES

- APPEARANCES CONTINUED: Attorney Ava Schaeffer for the Plaintiffs, Eric Aldrian, client
representative for Wynn Resorts Limited, Attorney Phil Erwin and Attorney Samuel Mirkovich for
Stephen Wynn, Attorney Ian McGinn for the Aruze and Universal parties, observing in the gallery.

DEFENDANTS' MOTION TO COMPEL FURTHER NRCP 30(B)(6) TESTIMONY BY WYNN
RESORTS, LIMITED ON ORDER SHORTENING TIME: Court inquired if an opposition was filed to
this motion. Ms. Spinelli advised she and Mr. Miller met over the weekend and they have agreed to
take the motion off calendar; Wynn Resorts has agreed to supplement their interrogatory responses
and if it is not sufficient for Mr. Miller a motion will be brought back to the Court. COURT SO
ORDERED. Matter OFF CALENDAR.

PRINT DATE: 12/12/2017 Page 1 of 3 Minutes Date:  December 04, 2017
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ELAINE P. WYNN'S MOTION TO MODIFY THE WYNN PARTIES' PROTECTIVE
ORDER...DEFENDANTS ARUZE USA INC AND UNIVERSAL ENTERTAINMENT CORP'S
JOINDER TO KAZUO OKADA'S LIMITED JOINDER TO ELAINE P WYNN'S MOTION TO
MODIFY THE WYNN PARTIES' PROTECTIVE ORDER..LIMITED JOINDER TO ELAINE P.
WYNN'S MOITON TO MODIFY THE WYNN PARTIES' PROTECTIVE ORDER: Argument by Mr.
Ferrario in support of the motion. Joinder by Mr. Peek. Response by Ms. Spinelli. Following further
argument, COURT ORDERED, motion DENIED. However, the meet-and-confer process that deals
with a document by document basis may continue. Colloquy between the Court and Mr. Peek
regarding de-designation of highly confidential documents and the meet-and-confer process.

~

TRIAL SCHEDULING / JURY QUESTIONNAIRES: Mr. Peek anticipated trial lasting 3 to 4 months.
Mr. Ferrario advised it will be 1 to 1. 5 months in Elaine Wynn's case alone, 5 months total. Court
advised trial will be 5 days per week, and some days will be shorter than others. Court further
directed the parties to think of their definition of the start of trial, and whether time limits will be
imposed in each party's presentation of their case. Mr. Peek stated that as to the definition of the start
of trial it is in the jury questionnaire / jury selection process and that they will submit a brief. Ms.
Spinelli noted that she believes the definition is in a stipulation somewhere.

Upon Court's inquiry, Ms. Spinelli stated that they have not yet filed a motion to stay because they
had to do responsive briefs for their Nevada Supreme Court hearing today.

Colloquy regarding the stays in this case. Court NOTED there is NOT a stay of the entire case in
place, only those particular orders or performance thereof pending the writs that are up at the
Nevada Supreme Court.

DEFENDANTS MOTION FOR A PARTIAL STAY OF ORDER ON WYNN RESORTS, LIMITED,
ALLAN ZEMAN AND RAY R. IRANIS MOTION TO COMPEL COMPLIANCE WITH THE
COURT'S AUGUST 21, 2017 DISCOVERY RULING AND/OR EXPEDITED FURTHER RESPONSES
TO THEIR DISCOVERY REQUESTS PENDING THEIR PETITION FOR WRIT OF PROHIBITION OR
MANDAMUS ON ORDER SHORTENING TIME: Mr. Miller argued in support of a 2-week stay from
today. Ms. Spinelli responded that she would be fine with the standard practice of 10 days. COURT
ORDERED, if competing orders are submitted today the Court will work on it, so, 10 days' stay will
be GRANTED. Counsel to notify the Court if they need more time.

Mr. Miller further advised they have a separate writ petition related to that one document; the
current stay on that expires on Thursday; he and Ms. Spinelli have agreed in the hallway today to

PRINT DATE: 12/12/2017 Page 2 of 3 Minutes Date:  December 04, 2017
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extend it until Monday, and then Defendants will file a motion. Ms. Spinelli concurred.

Court further advised that if the case is not otherwise stayed proposed jury questionnaires need to be
submitted to the Court by the first of the year.

With regards to stay on the the business judgment rule order, Court directed counsel for Wynn to do
their responses.

~

ELAINE P. WYNN'S MOTION TO REDACT HER MOTION TO MODIFY THE WYNN PARTIES'
PROTECTIVE ORDER ON ORDER SHORTENING TIME: COURT ORDERED, motion GRANTED.

MOTION TO REDACT DEFENDANTS' MOTION TO COMPEL FURTHER NRCP 30(B)(60
TESTIMONY BY WYNN RESORTS LIMITED ON ORDER SHORTENING TIME: COURT
ORDERED, motion GRANTED.

MOTION TO SEAL EXHIBIT A OF DEFENDANTS' MOTION FOR A PARTIAL STAY OF ORDER
ON WYNN RESORTS, LIMITED'S MOTION TO COMPEL PRODUCTION OF DOCUMENTS
DEFENDANTS PROVIDED TO THE UNITED STATES GOVERNMENT OR GOVERNMENT
AGENCIES PENDING THEIR PETITION FOR WRIT OF PROHIBITION OR MANDAMUS: COURT
ORDERED, motion GRANTED.

MOTION TO REDACT OPPOSITION TO ELAINE P WYNN'S MOTION FOR SANCTIONS
AGAINST WYNN RESORTS, LIMITED PURSUANT TO NRCP 37 FOR FAILURE TO COMPLY
WITH THE COURT'S JULY 12 ORDER TO SEAL EXHIBITS 2, 3, 59, 11, AND 12: COURT
ORDERED, motion GRANTED.

MOTION TO REDACT LIMITED JOINDER TO ELAINE P. WYNN S MOTION TO MODIFY THE
WYNN PARTIES PROTECTIVE ORDER AND TO SEAL CERTAIN EXHIBITS THERETO: COURT
ORDERED, motion GRANTED.

MOTION TO REDACT WYNN RESORTS, LIMITED'S OPPOSITION TO ELAINE P. WYNN'S
MOTION TO COMPEL WYNN RESORTS, LIMITED TO RESPOND TO REQUESTS FOR

PRODUCTION ON ORDER SHORTENING TIME AND EXHIBIT 1 THERETO, AND SEAL EXHIBIT
2 THERETO: COURT ORDERED, motion GRANTED.

PRINT DATE: 12/12/2017 Page 3 of 3 Minutes Date:  December 04, 2017
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A-12-656710-B

DISTRICT COURT
CLARK COUNTY, NEVADA

Business Court COURT MINUTES February 02, 2018

A-12-656710-B Wynn Resorts, Limited, Plaintiff(s)
VS.
Kazuo Okada, Defendant(s)

February 02, 2018 3:00 AM All Pending Motions
HEARD BY: Gonzalez, Elizabeth COURTROOM: Chambers
COURT CLERK: Dulce Romea

PARTIES None. Minute order only - no hearing held.
PRESENT:

JOURNAL ENTRIES

- STATUS CHECK: TABLE FROM ASST. COURT ADMINISTRATOR / JURY COMMISSIONER OF
STATUTORILY QUALIFIED POTENTIAL JURORS..STATUS CHECK: SEND JURY
QUESTIONNAIRE TO COUNSEL: Jury questionnaire provided by email to counsel for final review.
See conference call minute order of today's date.

WYNN RESORTS LIMITED MOTION FOR ORDER OVERRULING ELAINE P WYNN'S PRIVILEGE
DESIGNATIONS ON LOGS OF PRIVILEGED DOCUMENTS FROM SPECIAL MASTER REVIEW
ON ORDER SHORTENING TIME: The Court having reviewed the Motion to Overrule Elaine Wynn's
privilege designation and the related briefing including the supplement submitted by Elaine Wynn in
conjunction with Motion and being fully informed, GRANTS the motion IN PART. As with the
ruling related to Mr. Poster's documents stored on the Wynn Resorts system, Elaine Wynn waived
any protection for use of those documents by Wynn or release of those documents for purposes of
discovery in this litigation. All documents which postdate the creation of the preservation image are
excluded from this waiver. Counsel for Wynn Resorts is directed to submit a proposed order
consistent with the foregoing within ten (10) days and distribute a filed copy to all parties involved in
this matter. Such order should set forth a synopsis of the supporting reasons proffered to the Court in
briefing. This Decision sets forth the Court's intended disposition on the subject but anticipates
further order of the Court to make such disposition effective as an order or judgment.

CLERK'S NOTE: A copy of this minute order was distributed via the E-Service list. / dr 2-5-18
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4/12/2019 Wynn Resorts to Pay $2.6 Billion in Settlement That Removes a Barrier to Steve Wynn Stake Sale - WSJ

THE WALL STREET JOURNAL.

This copy is for your personal, non-commercial use only. To order presentation-ready copies for distribution to your colleagues, clients or customers visit
https://www.djreprints.com.
https://www.wsj.com/articles/wynn-resorts-to-pay-universal-entertainment-to-settle-litigation-1520551385

BUSINESS

Wynn Resorts to Pay $2.6 Billion in
Settlement That Removes a Barrier to Steve

Wynn Stake Sale

Litigation stems from Wynn Resorts’ forcible 2012 redemption of Universal’s shares

Steve Wynn, the former CEO of Wynn Resorts, show in May 2017. PHOTO: MIKE BLAKE/REUTERS

By Kate O’Keeffe, Alexandra Berzon and Chris Kirkham
Updated March 8,201810:34 p.m.ET

Steve Wynn resigned last month as the chairman and chief executive of the casino company
that bears his name. On Thursday Wynn Resorts Ltd. took a step that could eventually allow
him to end his status as the company’s largest shareholder, too.

His 12% stake has left him and the company subject to additional scrutiny by regulators in
Nevada and Massachusetts, who are investigating allegations that he engaged in sexual
misconduct against employees.

But he has been prevented from selling his Wynn Resorts stock by a complex shareholder
agreement among him, his ex-wife and a former business partner that dates to 2010.
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4/12/2019 Wynn Resorts to Pay $2.6 Billion in Settlement That Removes a Barrier to Steve Wynn Stake Sale - WSJ

On Thursday, Wynn Resorts moved to resolve the standoff by agreeing to pay $2.6 billion to
settle litigation with Universal Entertainment Corp., a Japanese company that was forced by
Wynn in 2012 to give up its 20% stake in the casino giant, according to a statement from
Universal’s lawyers, Buckley Sandler LLP.

Wynn Resorts has been under increased pressure to resolve the Nevada legal dispute after a
Wall Street Journal investigation published in January detailed allegations that Mr. Wynn
sexually harassed and assaulted employees.

The stockholder agreement that’s been recently preventing Mr. Wynn from selling shares was
originally designed to help him maintain control of the company. The agreement prohibited Mr.
Wynn, his ex-wife Elaine Wynn or a subsidiary of Universal from selling shares without the
permission of the other parties.

Last month, Mr. Wynn radically shifted his strategy in the long-running legal battle by saying
that he would no longer seek to prevent Ms. Wynn from selling her shares in the company. Six
years ago, Ms. Wynn had joined in the litigation between Mr. Wynn, Universal and Universal’s
founder and former chairman, Kazuo Okada, in an attempt to remove restrictions on her right
to sell her approximate 9% stake in Wynn Resorts.

But Universal and Ms. Wynn sought to block Mr. Wynn’s about-face, and the judge in the case
denied Mr. Wynn’s attempt to invalidate the shareholder agreement.

As part of the settlement, a Universal subsidiary, Aruze USA, won’t consider itself a party to the
shareholder agreement, Wynn Resorts said in a statement.

It is unclear what Ms. Wynn, who isn’t a party to the settlement, will do. The case is still set to
go to trial next month, given that some claims remain unresolved.

Wynn Resorts in 2012 forcibly
RELATED WYNN COVERAGE redeemed shares owned by Universal,
then valued at $2.77 billion, at a 30%
discount, and the board voted to

e Two Wynn Resorts Board Members Will Step Down
e Steve Wynn Will Lose Hundreds of Millions in Severance .
remove Mr. Okada as a nonexecutive
e Steve Wynn No Longer Seeking to Block Ex-Wife From Selling Shares . .
director. The move came amid a
deteriorating relationship between Mr.
Wynn and Mr. Okada, then Wynn’s largest shareholder. Mr. Okada, who ran a pachinko and slot
machine empire, was instrumental in creating Wynn Resorts, initially investing $260 million

for a 50% stake in the company.
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Wynn said that an internal investigation conducted by a former FBI director had found Mr.
Okada to be “unsuitable,” based on the company’s own regulations. Wynn then filed suit in
Nevada court against Universal and Mr. Okada, claiming breach of fiduciary duties and other
offenses. The company promised to pay Mr. Okada $1.9 billion in 10 years for his stake, which at
that time amounted to 20% of Wynn Resorts and was held by Universal’s subsidiary Aruze.

Universal and Mr. Okada, who said that he was ousted for challenging some of Wynn’s
decisions, filed their own claims against Wynn, disputing the validity of the share redemption.

Mr. Okada, who last year was also ousted from Universal after his own company accused him of
fraud, isn’t a party to Thursday’s settlement, according to people with knowledge of the matter.
Mr. Okada has denied the allegations of wrongdoing made by Wynn and Universal.

Mr. Wynn stepped down in February after a Wall Street Journal investigation detailed
allegations that would amount to a decadeslong pattern of sexual misconduct. They included an
allegation that Mr. Wynn in 2005 paid a $7.5 million settlement to a manicurist who told people
at the time that Mr. Wynn forced her to have sex with him. Mr. Wynn has said it was
“preposterous” that he would assault a woman; he hasn’t responded to other allegations.

In announcing his resignation, Mr. Wynn said he could no longer be effective in an environment
in which “a rush to judgment takes precedence over everything else, including the facts.”

They included an allegation that Mr. Wynn in 2005 paid a $7.5 million settlement to a
manicurist who told people at the time that Mr. Wynn forced her to have sex with him. Mr.
Wynn at the time said it was “preposterous” that he would assault a woman; he has not
responded to specifics of other allegations. Thursday’s settlement includes the $1.9 billion
principal amount of the redemption note previously issued to Universal’s subsidiary, Aruze
USA, interest on the note and additional money to resolve a dispute over the interest, people
familiar with the matter said. Wynn will pay the total amount by March 31, the statement from
Universal’s lawyers said.

Write to Kate O’Keeffe at kathryn.okeeffe@wsj.com, Alexandra Berzon at
alexandra.berzon@wsj.com and Chris Kirkham at chris.kirkham@wsj.com

Appeared in the March 9, 2018, print edition as "Pact to Ease Steve Wynn’s Sale of Stake.”

Copyright © 2019 Dow Jones & Company, Inc. All Rights Reserved

This copy is for your personal, non-commercial use only. To order presentation-ready copies for distribution to your colleagues, clients or customers visit
https://www.djreprints.com.
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ELECTRONICALLY SERVED
3/11/2019 12:22 PM

A-15-728234-B

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Business Court Matters COURT MINUTES March 08, 2019

A-15-728234-B Dan Schmidt, Plaintiff(s)
VS.
C. R. Bard Inc, Defendant(s)

March 08, 2019 3:00 AM All Pending Motions
HEARD BY: Gonzalez, Elizabeth COURTROOM: Chambers
COURT CLERK: Dulce Romea

PARTIES None. Minute order only - no hearing held.
PRESENT:

JOURNAL ENTRIES

- MOTION TO FILE PLAINTIFFS' OPPOSITION TO DEFENDANT MARK A. LIBRATORE'S
MOTION IN LIMINE TO EXCLUDE TESTIMONY OF BRIAN T. FOLEY UNDER SEAL..MOTION
TO FILE PLAINTIFFS' OPPOSITION TO DEFENDANT MARK LIBRATORE'S MOTION FOR
SUMMARY JUDGMENT AND DOCUMENTS FILED THEREWITH UNDER SEAL

Court noted the motions to file under seal do not appear narrowly tailored to protect confidential or
commercially sensitive but appear overbroad and are CONTINUED for 2 weeks (March 22, 2019). If
any party wishes a document subject to this order to be considered for redaction, supplemental
proposed redactions must be provided by March 19, 2019.

3-18-19 9:00 AM DEFENDANT MARK LIBRATORE'S MOTION TO EXCEED PAGE
LIMIT FOR MOTION FOR SUMMARY JUDGMENT...

..DEFENDANT MARK LIBRATORE'S MOTION FOR SUMMARY JUDGMENT...

..DEFENDANT MARK LIBRATORE'S MOTION TO SEAL AND REDACT PORTIONS OF HIS
MOTION IN LIMINE TO EXCLUDE TESTIMONY OF BRIAN FOLEY AND EXHIBIT A THERETO...
..STATUS CHECK

3-22-19 CHAMBERS MOTION TO FILE PLAINTIFFS' OPPOSITION TO DEFENDANT MARK

A. LIBRATORE'S MOTION IN LIMINE TO EXCLUDE TESTIMONY OF BRIAN T. FOLEY UNDER

SEAL..MOTION TO FILE PLAINTIFFS' OPPOSITION TO DEFENDANT MARK LIBRATORE'S

MOTION FOR SUMMARY JUDGMENT AND DOCUMENTS FILED THEREWITH UNDER SEAL
PRINT DATE: 03/11/2019 Page 1 of 2 Minutes Date:  March 08, 2019

JA0163
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A-15-728234-B

3-28-19 9:30 AM PRE TRIAL CONFERENCE

4-1-19 9:00 AM DEFENDANT MARK LIBRATORE'S UNOPPOSED MOTION IN LIMINE
TO EXCLUDE TESTIMONY AND EVIDENCE REGARDING INSURANCE
COVERAGE...PLAINTIFF'S MOTION IN LIMINE TO EXCLUDE EVIDENCE REGARDING
BARD/LIBERATOR'S POST ACQUISITION FINANCIAL PERFORMANCE..DEFENDANT MARK
LIBRATORE'S MOTION IN LIMINE TO EXCLUDE TESTIMONY OF BRIAN T. FOLEY

4-16-19 9:30 AM CALENDAR CALL

4-22-19 1:30 PM JURY TRIAL

CLERK'S NOTE: A copy of this minute order was distributed via the E-Service List. / dr 3-11-19

PRINT DATE: 03/11/2019 Page 2 of 2 Minutes Date:  March 08, 2019
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RECEIVED
2. JUL 16 2018
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CLERK OF THE COURT®

Electronically Filed
7/16/2018 8:46 AM
Steven D. Grierson

CLERE OF THE COUEE :I

DISTRICT COURT
CLARK COUNTY, NEVADA
) Case No. 13 A 686890
In Re: PARAMETRIC SOUND CORPORATION ) Consolidated with:
SHAREHOLDERS’ LITIGATION, ) 13 A 687232
) 13 A 687354
) 13 A 687665
) 13 A 688374
) 16 A 741073
) Dept. No. XI
)

1 AMENDED BUSINESS COURT SCHEDULING ORDER
AND ORDER SETTING CIVIL JURY TRIAL,
PRE-TRIAL AND CALENDAR CALL

This BUSINESS COURT SCHEDULING ORDER AND TRIAL SETTING ORDER is
entered following the Supplemental Rule 16 Conference conducted on June 11, 2018. This Order
may be amended or modified by the Court upen good cause shown.

IT IS HEREBY ORDERED that the parties will comply with the following deadlines:

Expert Disclosures are Due 03/22/19
Rebuttal Expert Disclosures are Due 05/24/19
Discovery Cut-Off 08/23/19
Dispositive Motions and Motions in Limine to be filed by 09/27/19

(Omnibus Motions in Limine are not allowed)

IT IS HEREBY ORDERED THAT:

A, The above entitled case is set to be tried to a Jury on a Five week stack to begin,

November 18, 2019 at 1:30 p.m,

B. A calendar call will be held on November 12, 2019 at 9:30 a.m.

Parties must bring to Calendar Call the following:

(1) Typed exhibit lists; JASilGE

Case Number: A-13-686890-B
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(2) List of depositions;
(3) List of equipment needed for trial, including audiovisual equipment;' and
{(4) Courtesy copies of any legal briefs on trial issues.

The Final Pretrial Conference will be set at the time of the Calendar Call.

C. A Pre-Trial Conference with the designated attorney and/or parties in proper
person will be held on October 24, 2019 at 9:30 a.m.
D. Parties are to appear on August 26, 2019 at 9:00 a.m. for a Status Check

on the matter.
E. The Pre-Trial Memorandum must be filed no later than October 18, 2019,

with a courtesy copy delivered to Department X1, All parties, (Attorneys and parties in proper

person) MUST comply with All REQUIREMENTS of E.D.C.R. 2.67, 2.68 and 2.69. Counsel

should include the Memorandum an identification of orders on all motions in limine or motions
for partial summary judgment previously made, a summary of any anticipated legal issues
remaining, a brief summary of the opinions to be offered by any witness to be called to offer
opinion testimony as well as any objections to the opinion testimony.

E. All motions in limine (Omnibus Motions in Limine are not allowed), must
be in writing and filed no later than September 27, 2019. Orders shortening time will not

be signed except in extreme emergencies.

G. All original depositions anticipated to be used in any manner during the trial
must be delivered to the clerk prior to the final Pre-Trial Conference. If deposition testimony is
anticipated to be used in lieu of live testimony, a designation (by page/line citation) of the
portions of the testimony to Be offered must be filed and served by facsimile or hand, two (2)

judicial days prior to the final Pre-Trial Conference. Any objections or counterdesignations (by

' If counsel anticipate the need for audio visual equipment during the trial, a request must be submitted to

the District Courts AV department following the calendar call. You can reach the AV Dept at 671-3205 or

via E-Mail at CourtHelpDesk@ClarkCountyCourts.us

JA0167
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page/line citation) of testimony must be filed and served by facsimile or hand, one (1) judicial
day prior to the final Pre-Trial Conference commencement. Counsel shall advise the clerk prior
to publication.

H. In accordance with EDCR 2.67, counsel shall meet, review, and discuss exhibits.
All exhibits must comply with EDCR 2.27. Two (2) sets must be three hole punched placed in
three ring binders along with the exhibit list. The sets must be delivered to the clerk prior to the
final Pre-Trial Conference. Any demonstrative exhibits including exemplars anticipated to be
used must be disclosed prior to the calendar call. Pursuant to EDCR 2.68, at the final Pre-Trial
Conference, counsel shall be prepared to stipulate or make specific objections to individual
proposed exhibits. Unless otherwise agreed to by the parties, demonstrative exhibits are marked
for identification but not admitted into evidence.

[ In accordance with EDCR 2.67, counsel shall meet, review, and discuss items to
be included in the Jury Notebook. Pursuant to EDCR 2.68, at the final Pre-Trial Conference,
counsel shall be prepared to stipulate or make specific objections to items to be included in the
Jury Notebook.

J. In accordance with EDCR 2.67, counsel shall meet and discuss pre-instructions
to the jury, jury instructions, special interrogatories, if requested, and verdict forms. Each side
shall provide the Court, at the final Pre-Trial Conference, an agreed set of jury instructions and
proposed form of verdict along with any additional proposed jury instructions with an electronic
copy in Word format.

K. In accordance with EDCR 7.70, counsel shall file and serve by facsimile or hand,
two (2) judicial days prior to the final Pre-Trial Conference voir dire proposed to be conducted
pursuant to conducted pursuant to EDCR 2.68.

Failure of the designated trial attorney or any party appearing in proper person to
appear for any court appearances or to comply with this Order shall result in any of the
following: (1) dismissal of the action (2) default judgment; (3) monetary sanctions; (4)

vacation of trial date; and/or any other appropriate remedy or sanction.

JA0168
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Counsel is required to advise the Court immediately when the case settles or is otherwise
resolved prior to trial. A stipulation which terminates a case by dismissal shall also indicate
whether a Scheduling Order has been filed and, if a trial date has been set, the date of that trial. A
copy should be given to Chambers.

DATED this 13" day of July, 2018,

Certificate of Service

I hereby certify that on or about the date filed, this Order was served through
Odyssey File & Serve to the parties identified on the e-service list.

Dan Kutinac

JAO0164

)




EXHIBIT F

JAO0170



R

FRryne
l,-JﬂU§

v G5 2003

RECCIVED
COUNTY €k

E

1

ey

DISCOVERY
COMMISSIONER
EIGHTH JUDICIAL
DISTRICT COURT

0 a2 S e WwN

B DN N R R e e b bl ek el e b ek b
W W N = O D00 = DY e LR e O B

25

® OQRIGINAL @

S
DSO g Egu i
DISTRICT COURT {1 71 M T g
P e bt W g o3
CLARK COUNTY, NEVADA . . e
By o O 03 & Uy t'“""ﬂ-}—, it
7. L CLERK
Harvey Cohen, individually, CA by D
oresg Y
Plaintiff,
V. CASE NO. 2408662
DEPT NO. XV
MIRAGE RESORTS, INCORPORATED, a
Nevada Corporation, MIRAGE
ACQUISITION SUB, INC., a Nevada

Corporation, JEFFREY PAUL JACOBS,

an individual, LOUIS SPOSATO, an
individual, JAMES SCIBELLI, an
individual, FORREST WOODWARD, II,

AVIS P. JANSEN,

an individual, JACOBS ENTERTAINMENT
NEVADA, INC., a Nevada Corporation,
DIVERSIFIED OPPORTUNITIES GROUP,
LTD., an Ohio limited liability
company,

an indiwvidual,

Defendants.

S et et i e e e e e e e et et et et e e e i e e e

DISCOVERY SCHEDULING ORDER

NATURE OF ACTION:_Breach of fiduciary duty

DATE OF FILING JOINT CASE CONFERENCE REPORT:_10/29/03 - approved

TIME REQUIRED FOR TRIAL:_5-7 days JURY DEMAND FILED:_ _ Yes

ATTORNEY FOR PLAINTIFFS: _Jennifer C. Popick, Esqg., Harrison.

Kemp -& Jones and Michael T. Fantini,

Esg., Berger & Montague (PA co-counsel)

ATTORNEY FOR DEFENDANTS: _Todd 1. Bice, Esqg., Schreck Brignone
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Counsel representing all parties have been heard and after
consideration by the Discovery Commissioner,
IT IS HEREBY ORDERED all parties shall be entitled, as a

matter of right, to complete discovery proceedings at least up to

and including April 30, 2004, or 45 days before the date set for
the trial of the case, whichever is later. ﬂowever, the last day
to supplement your witness list, including expert and rebuttal
witnesses, shall be 60 days prior to trial, unless otherwise
ordered by the trial court or Discovery Commissioner.

Trial of this matter shall not begin prior to June 14, 2004.

Within 60 days from the date of this Scheduling Order, the Court
shall notify attorneys for the parties as to the date of trial.

Unless otherwise ordered, all discovery disputes (except
disputes presented at a pre-trial conference or at trial) must
first be heard by the biscovery Commissioner.

This schedule shall not be modified exéept by leave of the
Judge or Discovery Commissioner upon a showing of good cause.

Motions to continue the trial or for preferential trial

setting shall be heard only by the Judge.

il
Dated this t) day of November, 2003.

o= o

DISCOVERY COMMISSTONER
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CERTIFICATE CF SERVICE

ek

I hereby certify that on the date filed, I placed a copy of
the foregoing DISCOVERY SCHEDULING ORDER in the folders(s) in the
Clerk’s office and/or mailed as follows:

Jennifer C. Popick, Esq.
Todd L. Bice, Esqg.

COMMISSIONER-DESIGNEE
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Electronically Filed
4/22/2019 10:00 AM
Steven D. Grierson

RIS CLERK OF THE COU
FENNEMORE CRAIG, P.C. | Cﬁh—n& ﬁ-‘.«-_

Christopher H. Byrd, Esq. (NV Bar No. 1633)

300 South Fourth Street, Suite 1400

Las Vegas, Nevada 89101

Telephone: (702) 692-8000

Facsimile: (702) 692-8099

E-mail: cbyrd@fclaw.com

-and-

GIBSON, DUNN & CRUTCHER LLP

Meryl L. Young, Esq. (Admitted Pro Hac Vice)

Colin B. Davis, Esq. (Admitted Pro Hac Vice)

Katie M. Magallanes, Esq. (Pro Hac Pending)

3161 Michelson Drive

Irvine, CA 92612-4412

Telephone: (949) 451-3800

E-mail: myoung@gibsondunn.com
cdavis@gibsondunn.com
kmagallanes@gibsondunn.com

-and-

Brian M. Lutz, Esq. (Admitted Pro Hac Vice)

555 Mission Street, Suite 3000

San Francisco, CA 94105-0921

Telephone: (415) 393-8200

E-mail:  blutz@gibsondunn.com

Attorneys for Defendants Robert J. Phillippy, Kenneth F.
Potashner, Christopher Cox, Siddhartha C. Kadia,
Oleg Khaykin, and Peter J. Simone

DISTRICT COURT
CLARK COUNTY, NEVADA
In Re NEWPORT CORPORATION Lead Case No.: A-16-733154-B
SHAREHOLDER LITIGATION (Consolidated With Case No.: A-16-734039-B)
Dept. No.: 27

This Document Relates To:
DEFENDANTS’ REPLY BRIEF IN
ALL ACTIONS. SUPPORT OF THEIR MOTION TO AMEND
THE ORDER SETTING CIVIL JURY
TRIAL, PRE-TRIAL AND CALENDAR
CALL

Date of Hearing: May 1, 2019

Time of Hearing: 10:30 A.M.

1
d i

Vil
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DEFENDANTS’ REPLY SUPPORTING THEIR MOTION TO AMEND THE ORDER SETTING CIVIL JURY TRIAL
LEAD CASE NO.: A-16-733154-B (CONSOLIDATED WITH CASE NO.: A-16-734039-B)
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Crutcher LLP

I. INTRODUCTION

Plaintiffs do not dispute the underlying reasons why a bench trial is appropriate in this case:
first, breach of fiduciary duty claims challenging corporate directors’ approval of a merger are equitable
in nature; and second, where the only claims in a case are equitable, and defendants do not consent to a
jury trial, the case must be tried to the Court and not a jury. These premises are well established by
Nevada Supreme Court precedent and the Nevada Rules of Civil Procedure.

Plaintiffs cannot escape this binding law, so they rely on the inconsequential fact that, under
different circumstances, some Nevada courts have tried some fiduciary duty claims to a jury. That is
not in dispute, but it also is not dispositive. In a case unlike this one, where there are both legal and
equitable claims, a court may send both types of claims to a jury. And where, unlike here, the parties
consent to a jury trial, even breach of fiduciary duty claims can be tried to a jury—as was the case in
each breach of fiduciary duty case Plaintiffs cite.

The simple fact is that Plaintiffs cannot cite a case—because none exists—where a Nevada
court held a jury trial in a case with only fiduciary duty claims over a party’s objection. And importantly,
the directly on-point precedent demonstrates that this case must be tried to the Court, and not a jury.
See Cohen v. Mirage Resorts, Inc., 119 Nev. 1, 11, 15 n.45, 62 P.3d 720, 727, 729 n.45 (2003) (breach
of fiduciary duty claims arising out of merger are equitable, not legal, claims); EXX, Inc. v. Stabosz, No.
A-10-627976-B, 2013 WL 6431989, at *1 (Nev. Dist. Ct. July 11, 2013) (granting motion to strike the
jury demand because claims for breach of fiduciary duty arising out of a merger were equitable in nature
and therefore needed to be tried by the court). Thus, because “there is no right to a jury trial” on
Plaintiffs’ equitable breach of fiduciary duty claims, Nev. R. Civ. P. 39(a)(2), the case should “be tried
by the court.” Nev. R. Civ. P. 39(b).

This Court should follow binding Nevada precedent and procedure, and confirm that this case—
which indisputably involves only equitable claims for breach of fiduciary duty—must be tried to the

Court.
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II. ARGUMENT
A. Plaintiffs’ Claims Are Equitable And Should Be Tried By The Court.

Plaintiffs claim that, in pursuing and executing a merger, each defendant breached his fiduciary
duties. (SAC 99 103-47.) These claims are indisputably equitable in nature. (Mot. 1-3.) Indeed, the
Nevada Supreme Court has held that former shareholders’ claims for “breach of fiduciary duty” in an
“action [challenging] a merger” are “equitable in nature.” Cohen, 119 Nev. at 11, 15 n.45, 62 P.3d at
727, 729 n.45. Accordingly, Plaintiffs “must assert and prove in an equitable action that the merger
was improper.” Id. at 17, 62 P.3d at 731 (emphasis added); accord, e.g., EXX, 2013 WL 6431989, at
*1 (“Plaintiffs’ claims” for breach of fiduciary duty in connection with a merger “are[ ]Jequitable in
nature”). This is a specific application of the general rule that claims regarding “trust administration
and alleged breaches of fiduciary duty by [the] trustees” are “equitable claims.” Hoffman v. Second
Judicial Dist. Court of State ex rel. Cty. of Washoe, No. 60119,2013 WL 7158424, at *1 (Nev. Dec. 16,
2013).

Plaintiffs have little to say about this binding precedent. They note merely that Cohen also held
that shareholders can sue for money damages for fiduciary duty claims arising out of a merger. (Opp.
8.) That is beside the point. Citing analogous authority from Delaware, Cohen held that a claim for
damages arising out of a breach of fiduciary duty still must be asserted in an equitable action, meaning

an action in which the plaintiff has no right to a jury trial:

Former shareholders, however, cannot simply seek more money for their stock. They
must assert and prove in an equitable action that the merger was improper. If this is
proven, then they are entitled to any monetary damages they are able to prove were
proximately caused by the improper merger.

Cohen, 119 Nev. at 17, 62 P.3d at 731 (citation omitted). In other words, the form of relief sought
(including damages) does not matter if the claim is equitable—a principle Plaintiffs do not deny.
Whether a jury or a court decides a case “depends upon the nature of the litigation, either as an action
at law or as a suit in equity. It is elemental that in a suit in equity the judgment or decree must be
based upon findings of the court rather than a jury verdict.” Musgrave v. Casey, 68 Nev. 471, 474,
235 P.2d 729, 731 (1951) (emphasis added). Accordingly, Cohen held that breach of fiduciary duty

claims in connection with a merger were equitable, even though plaintiffs may obtain “monetary
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damages” if they prevail. 119 Nev. at 11, 17,62 P.3d at 727, 731. And EXX held that such claims must
be tried by the court, not by a jury, even though plaintiffs there sought money damages. £XX, 2013 WL,
6431989, at *1; Mot. to Strike Jury Demand at 24, EXX, Inc. v Stabosz, No. A-10-627976-B (Nev. Dis.
Ct. May 22, 2013), available at 2013 WL 6631519 (“EXX Mot.”). Courts in Delaware and California
do the same. (Mot. 2-3.)

Plaintiffs also fail to distinguish EXX. They say that plaintiffs in EXX “also” sought an
appraisal, which requires action by the court, in addition to seeking damages for breach of fiduciary
duty. (Opp. 7.) Plaintiffs miss the point. The court was required to hold a bench trial in EXX because,
just like here, every claim in that case was equitable—including the breach of fiduciary duty claims.
2013 WL 6431989, at *1. The key argument by the EXX defendants in their motion to strike the jury
demand was that “Plaintiffs’ non-appraisal claims” for “breach of fiduciary duty ... arising from the
merger are equitable in nature, and thus are not subject to a trial by jury as a matter of law.” EXX Mot.
at 24 & n.19 (emphasis added). That is the precise reasoning adopted by the EXX court: “Defendants’
Motion to Strike Jury Demand is GRANTED, as Plaintiffs’ claims are equitable in nature, and therefore
must be tried to the Court.” EXX, 2013 WL 6431989, at *1.

Nor do Plaintiffs deny that the law is the same in other states, including Delaware and
California. (Mot. 2-3; Opp. 10-11.) Instead, they note that “Delaware, unlike Nevada, never merged
its courts of law and equity.” (Opp. 11.) Again, this is beside the point, as the Nevada Supreme Court
concluded in Coken. 119 Nev. at 15n.45, 62 P.3d at 729 n.45 (holding it irrelevant that “Nevada, unlike
Delaware, . . . do[es] not maintain separate courts of law and equity”). Indeed, in both Delaware and
Nevada, the question of whether an action is legal or equitable has important consequences for
determining how the case is tried. In Delaware, it determines which court hears the case—the Court of
Chancery, without a jury, or the Superior Court, with a jury. See, e.g., Damage Recovery Sys., Inc. v.
Tucker, No. Civ.02-1647-SLR, 2005 WL 388597, at *2 & n.3 (D. Del. Feb. 2, 2005) (collecting
decisions holding that the Court of Chancery has jurisdiction over breach of fiduciary duty claims, even
where monetary relief is sought, because these claims are equitable and therefore not tried to a jury).
And in Nevada (as in California), whether a case is equitable or legal determines whether the court will

try the case (equitable) or send it to a jury (legal). All three states use a historical approach to determine
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whether a claim is legal or equitable. See Interactive Multimedia Artists, Inc. v. Superior Court, 62 Cal.
App. 4th 1546, 1551 (1998). And Plaintiffs do not deny that Nevada courts frequently look to Delaware
procedural law, in spite of its different court system—as the Supreme Court did in Cohen. (Mot. 2 &
il )

Rather than addressing the on-point precedent, Plaintiffs cite cases stating that “[t]ort actions
involving a claim for money damages were generally triable to a jury at common law,” and that fiduciary
duty is a tort (rather than a contract claim). (Opp. 9 (quoting Aftercare of Clark Cty. v. Justice of Las
Vegas Twp. ex rel. Cty. of Clark, 120 Nev. 1, 10, 82 P.3d 931, 936-37 (2004) (Gibbons, J., dissenting)
(emphasis added)).) Affercare involved tort claims arising out of an automobile accident. 120 Nev. at
3, 82 P.3d at 932. But even though common tort claims—such as negligence, products liability, fraud,
trespass, and the like—are “generally” legal claims triable by jury, the claims Plaintiffs assert here—for
breach of fiduciary duty—are not. E.g., EXX, 2013 WL 6431989, at *1. Because Article 1, Section 3
of the Constitution “does not extend the right to a jury trial, but merely preserves the right to trial by
jury as it existed at common law,” Aftercare, 120 Nev. at 10, 82 P.3d at 936 (Gibbons, J. dissenting)
(emphasis in original), there is no right to a jury in this purely equitable case. E.g., Cohen, 119 Nev. at
15 n.45, 17, 62 P.3d at 729 n.45, 731; EXX, 2013 WL 6431989, at *1.

Plaintiffs cite no authority contrary to Coken’s holding that a shareholder breach of fiduciary
duty claim is equitable. Plaintiffs note that, in Goldberg v Mayfield, No. A415438,2002 WL 34682371
(Nev. Dist. Ct. Apr. 24, 2002), the court held a bifurcated trial. (Opp. 5.) The Goldberg court first
submitted a bevy of claims, including Defendants’ “counterclaims for breach of fiduciary duty and legal
malpractice,” to a jury. 2002 WL 34682371. Then, after the jury delivered its verdict, the court
addressed “the equitable issues before the Court.” Id. No one objected to this procedure. And critically,
the Court did not hold that fiduciary duty claims are legal in nature—a premise that the Supreme Court

expressly refuted the following year in Cohen. It merely held a jury trial by consent on certain issues

! Contrary to Plaintiffs’ argument (Opp. 11), the “entire fairness” standard that Delaware applies to fiduciary duty claims under certain
circumstances does not determine whether a claim is equitable or legal and was not the basis for the California courts’ holdings that a
bench trial was appropriate in Interactive, 62 Cal. App. 4th at 1553-55, and Cent. Laborers’ Pension Fund v. McAfee, Inc., 17 Cal. App.
5th 292, 350 (2017). Indeed, McAfee rejected the argument that the “entire faiess” standard applied in that case, id. at 320-32, but it
still held that fiduciary duty claims are “equitable in nature™ and therefore must “be tried by the court,” id. at 350.
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relating to legal malpractice claims—a different situation than a shareholders’ suit for breach of

fiduciary duty relating to a merger, the exact scenario at issue here and addressed in Cohen.

B. Because Each Claim Is Equitable And Defendants Do Not Consent To A Jury Trial, The
Case Should Be Tried By The Court.

Because Plaintiffs’ claims are all equitable and Defendants do not consent to trial by jury, a
bench trial is required. (Mot. 1-3.) Plaintiffs’ only response is to cite cases including breach of fiduciary
duty claims where courts have held jury trials. (Opp. 1-7.) Critically, however, there is no indication,
in any of the cases Plaintiffs rely on, that any party requested a bench trial, or objected to a jury trial.
Nor do any of these cases suggest that the only claims asserted were equitable claims for breach of
fiduciary duty related to a merger—unlike Cohen, EXX, and this case. To the contrary, most of the
decisions Plaintiffs cite affirmatively state that other claims (like fraud, defamation, contract-related
torts, conversion, and insurance-related claims) were asserted, too. Where, unlike here, there are both
legal and equitable claims, the case is not a pure “suit in equity”, Musgrave, 68 Nev. at 474, 235 P.2d
at 731, and the court can hold a jury trial, Nev. R. Civ. P. 39(b). More critically, noene of the cases
Plaintiffs cite, unlike EXX and others Defendants cited, adjudicated a motion to hold a bench trial; the
parties therefore consented to a jury trial. Of course, “with the parties’ consent,” the court may “try any
issue by a jury whose verdict has the same effect as if a jury trial had been a matter of right.” Nev. R.
Civ. P. 39(c)(2) (emphasis added). By contrast, here—just like in EXX—Defendants object to a jury
trial, and have moved for a bench trial. This fact alone distinguishes Plaintiffs’ cases.

Finally, Plaintiffs assert that they “have been diligently assembling evidence through discovery
and preparing for a jury trial.” (Opp. 3.) Plaintiffs do not explain, and it is difﬁcult to understand, why
their trial preparation efforts to date—for a trial more than eight months away—would have to be
scrapped when the case is tried to the Court, rather than a jury. Regardless, Plaintiffs’ trial preparation
does not transform their equitable claims to legal claims. They simply have no right under Nevada law

to try their equitable case to a jury.
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1. CONCLUSION
For the foregoing reasons, and those in the Motion, Defendants respectfully request that this
Court amend its Order Setting Civil Jury Trial, Pre-Trial and Calendar Call to specify that this case will
be tried before the Court, and not a jury.
Dated this 22nd day of April, 2019.
FENNEMORE CRAIG, P.C.

/s/Christopher H. Byrd, Esq.

Christopher H. Byrd, Esq. (NV Bar No. 1633)

300 South Fourth Street, Suite 1400

Las Vegas, Nevada §9101

Telephone:  (702) 692-8000

Facsimile: (702) 692-8099

E-mail:cbyrd@fclaw.com

-and-

GIBSON, DUNN & CRUTCHER LLP

Meryl L. Young, Esq. (Admitted Pro Hac Vice)

Colin B. Davis, Esq. (Admitted Pro Hac Vice)

Katie M. Magallanes, Esq. (Pro Hac Vice Pending)

3161 Michelson Drive

Irvine, CA 92612-4412
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E-mail:myoung@gibsondunn.com
cdavis@gibsondunn.com
kmagallanes@gibsondunn.com

-and-

Brian M. Lutz, Esq. (Admitted Pro Hac Vice)

555 Mission Street, Suite 3000

San Francisco, CA 94105-0921

Telephone:  (415) 393-8200

E-mail:blutz@gibsondunn.com

Attorneys for Robert J. Phillippy, Kenneth F. Potashner,
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LAS VEGAS, NEVADA, WEDNESDAY, MAY 01, 2019

[Proceeding commenced at 10:44 a.m.]

THE COURT: All right, guys. Chung versus Newport. Is
everyone here?

All right. Let's -- as soon as everybody is set up, we'll take
appearances from your right to left. I'm starting to remember
everybody's names. | think that's a good sign. Or | hope so. Or a
bad sign. | don't know.

MR. O'MARA: Good morning, Your Honor. David O'Mara
on behalf of the plaintiffs.

MR. LaCOMB: Good morning, Your Honor. Tim LaComb
on behalf of the plaintiffs.

MR. KNOTTS: Good morning, Your Honor. David Knotts
on behalf of plaintiffs as well.

MR. LUTZ: Good morning, Your Honor. Brian Lutz, for
Gibson Dunn, on behalf of the defendants.

THE COURT: Okay.

MS. PLANET: Good morning, Your Honor. Brandi Planet,
also on behalf of defendants.

THE COURT: Thank you, all.

All right. So Mr. Lutz, it's your Motion to Amend the Order
Setting Jury Trial, Pretrial, and Calendar Call. So please proceed.

MR. LUTZ: Thanks. You've seen our motion.

This is -- we believe the Court should amend the order
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setting the trial in this case to provide for a bench trial under binding
Nevada Supreme Court precedent. The plaintiffs' breach of fiduciary
duty claims in this case are equitable in nature.

Also, under binding Nevada Supreme Court precedent,
equitable claims are tried to a court and not a jury.

This is not a close call. No case in Nevada has held to the
contrary. And the on-point authority that we've offered to the court
from Delaware and California and other jurisdictions is exactly
consistent with that authority as well.

So under Rule 39 of the Nevada Rules of Civil Procedure,
the scheduling order in this case should be amended because
plaintiffs have, quote, no right to a jury trial. That's Rule 39(a)2, and,
quote, a jury trial is not properly demanded, unquote. That's
Rule 39(b).

THE COURT: You know, this usually comes up in the form
of a Motion to Strike a Jury Demand or a Motion to Amend an Order.

MR. LUTZ: I'm -- was that a question of how it comes up.

THE COURT: So for some reason -- it usually comes up
with a Motion to Strike a Jury Demand --

MR. LUTZ: Yeah. | mean, we --

THE COURT: -- or a Motion to Amend.

MR. LUTZ: Itis a Motion to -- | mean, it is effectively a
Motion to Amend the Scheduling Order.

THE COURT: It's kind of untimely. So will you address

that for me?
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MR. LUTZ: The timeliness?

THE COURT: Yeah.

MR. LUTZ: Oh, | mean, | don't think it matters whether it's
filed as a Motion to Strike. | mean, we could turn around tomorrow
and file a Motion to Strike. We thought the most efficient way to
proceed was just to say, here's a scheduling order. Good cause is --

THE COURT: Well, I -- no, | intend to proceed today. |
intend to proceed today.

MR. LUTZ: Yeah.

THE COURT: | just wonder why it came up so late.

MR. LUTZ: You know, we went back and forth on how to
style the motion.

The order -- the scheduling order in this case says it could
be amended for good cause shown. So we thought that that was the
most efficient way of doing it. | mean, whether we -- | don't think it
matters whether you style it as a Motion to Strike a Jury Trial, as is
the case in the EXX case that we've cited; or whether you do it as a
Motion to Amend. We thought, given that the scheduling order
specifically said you can amend it for good cause shown, that was
the most efficient way to do it. But again, | don't think it matters one
way or the other.

And on the timeliness, | mean, if this is a question of
preparing for a jury trial, | mean, the trial is not until 8 or 9 months
away.

THE COURT: Right.
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MR. LUTZ: | don't think that there's any -- certainly no
prejudice shown given the amount of time that's ready to -- before
the trial is even on the stack to begin with.

| know Your Honor knows what this case is about. But this
is the case arising out of the sale of Newport to MKS. Directors are
alleged in this case, you know, ran a sales process exhaustive
search; many bidders; ultimately agreed to sell the company --

THE COURT: Right.

MR. LUTZ: --in a 51 percent premium transaction. The
shareholders overwhelmingly approved the transaction.

The plaintiffs here filed a lawsuit claiming that the
directors of Newport breached their fiduciary duties in connection
with the sales process. They are seeking money damages for those
breaches. They assert the identical breach of fiduciary duty claim
against each of the six directors of Newport. Those are the only
claims in this case, breach of fiduciary duty. There's no other claims.

Now, there's no dispute that breach of fiduciary duty
claims arising out of a merger are equitable in nature, not legal.
We're all familiar, from the various times we've been before you,
with the Cohen case, which is the definitive case in the Nevada
Supreme Court 2003. The Supreme Court in Cohen said explicitly
that the claims' plaintiffs are here -- breach of fiduciary duty claim
arising out of a merger seeking money damages are equitable in
nature, not legal.

The relevant quote is, quote: Former shareholders cannot
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simply seek more money for their stock. They must assert and prove
in an equitable action that the merger was improper. If this is
proven, then they are entitled to any monetary damages they are
able to prove were proximately caused by the improper merger. It's
a direct quote from the Supreme Court in Cohen.

Cohen, it should be noted, relies expressly on Delaware
law in -- when making that assertion. Delaware law, of course, is
exactly consistent with that assertion in Cohen. And we've cited
other cases in Delaware. We cited California cases that are exactly
on point. Breach of fiduciary duty cases claims are equitable in
nature.

Nevada law also is clear that equitable claims are tried to
the bench, not a jury. There's no right to a jury trial -- and that's
critical here -- right to a jury trial for an equitable claim. Nevada
Supreme Court again has said this explicitly over and over again. In
the Musgrave's case that we've cited to Your Honor, the Court noted
that whether a jury or court decides a case, quote, depends on the
nature of the litigation, either as an action at law, or as a suit in
equity. It is elemental, the Court said, that in a suit in equity, the
judgment or decree must be based on findings of the court, rather
than rulings of -- I'm sorry -- rather than a jury verdict.

The Supreme Court in Awada [phonetic] later said exactly
the same thing, quote: The right to a trial by jury does not extend to
equitable matters.

The court in Hoffman said the same thing. This is not a --
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an ambiguous issue of law.

And as | noted, we cited the EXX case to Your Honor. It's
a district court case. And we cited it because it's on all fours with
this action. EXX was a merger case. The plaintiffs sought monetary
damages for alleged breaches of fiduciary duties by directors arising
out of a merger. Defendants have filed a motion to strike, as we just
said, the jury demand. The Court concluded that the claims were
equitable and could be tried to the bench.

Now, my colleagues here say, Well, there is also an
appraisal claim in that action. That is beside the point.

If you actually read the Court's order, the Court notes that
all of the claims in the action are equitable and, therefore, would be
tried to the bench and not a jury. It's on all fours with this case.

So we're not splitting hairs. We're not pitching some
novel legal theory. This is black letter, Nevada Supreme Court
binding precedent law, that this is an equitable claim. Equitable
claims are tried to the bench and not a jury. And critically, there is
no right to a jury trial for the claims that are asserted here.

So the plaintiffs don't have a credible response, in our
view, to this binding Nevada Supreme Court precedent. They don't
cite a case holding that breach of fiduciary duty claims are legal
rather than equitable. They can't, because the Nevada Supreme
Court says exactly the opposite. They don't cite a case that says that
equitable claims should be tried to a jury or there's a right to a jury

trial for an equitable claim, because Nevada Supreme Court binding
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precedent says exactly the opposite.

So what do they do? They say, Well, fiduciary duty claims
are tort claims; and tort claims for money damages generally are
triable to a jury at common law. That's one of their arguments.

But, of course, many common law tort claims --
negligence, products liability, trespass -- are legal, not equitable
claims. And yes, those are -- those should be tried to a jury.

But the Nevada Supreme Court has said that the very
claim that's at issue here, breach of fiduciary duty, is equitable. It
doesn't matter that general, nondifferent tort claims are legal in
nature and should be tried to a jury.

And as we already discussed, you know, not only is
Nevada directly on point and has binding Supreme Court precedent
on that very issue, Delaware cases say exactly the same thing, as
does California.

And in Cohen and EXX and many other cases, the -- as we
made clear, just because a defendant seeks money damages doesn't
suddenly turn the claim into a jury trial claim.

The question is what is the claim itself? And Musgrave
says this directly, again, binding Nevada Supreme Court precedent.
The question is, Is the claim equitable? Or is the claim legal? Here,
indisputably, the claim is equitable.

The other argument that the plaintiffs make is they cite
cases that were either tried to a jury or scheduled for a jury trial.

These cases are beside the point. None of them involved a
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contested motion over whether the case was -- should be tried to the
bench or to a jury.

In other words these -- in these cases, the parties either
consented to, or did not oppose more likely, a request for a jury trial.
But one of the ones that they cite, you know, in Exhibit F, is a
two-page scheduling order from Cohen which merely notes that the
plaintiffs in that case had demanded a jury trial. As if that is
somehow precedential. Of course, it's not precedential. Anyone at
any time can consent to a jury trial or not oppose a jury trial,

Rule 39(c)2 says exactly that.

The question here is whether the plaintiffs have a right to
a jury trial. On their equitable breach of fiduciary duty claim, the
binding Supreme Court precedent in this state says very directly that
the plaintiffs do not have that right. The Court should follow this
precedent and require that the Court -- that the case be tried to the
bench rather than the jury.

Thank you.

THE COURT: Thank you.

And the opposition, please.

MR. KNOTTS: Good morning, again, Your Honor.

May it please the Court, this is a certified class action
involving claims for breach of fiduciary duty, and as Mr. Lutz said,
we are seeking money damages.

This merger has closed. We have no claim for an

injunction or other equitable remedies that plaintiffs seek pre-merger
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in a breach of fiduciary duty case.

We cited over 17 breach of fiduciary duty cases in this
state that involve a jury trial.

THE COURT: But in any of them was there an effort made
to strike the jury demand? It seemed to me that they were all by
consent.

MR. KNOTTS: There was. And | think --

THE COURT: And I'm aware of some of them, because we
all are on the same floor.

MR. KNOTTS: Right. A couple of the cases, | thought got
pretty close. And there was a motion in Loomis versus Lange
Financial, Nevada Supreme Court, 1993. And in that case, you had --
the sellers' real estate transaction filed a breach of fiduciary duty
claim against their broker, and that case reached a jury verdict.

And the Court noted that after a lengthy trial, the jury
found against the defendants for breach of fiduciary duty, and the
jury assessed actual damages in the amount of $18,500. The broker
objected to the jury verdict.

And then the Court actually reversed the jury trial on the
question of the liquidated damages provision in a contract, because
apparently that issue is traditionally one for a court sitting in equity.

And after that analysis, the Nevada Supreme Court left
undisturbed the jury verdict on the breach of the fiduciary duty
claim. And that's a case where the Court very briefly discussed the

notion that the liquidated damages provisions were traditionally for
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courts sitting in equity.

And | will state, though, that the Court didn't then go on
and say, Okay. But all of these other claims, breach of fiduciary duty,
were properly sent to the jury, you know, because X, Y, and Z, and
they involved tort. It didn't have that additional analysis on the
breach of fiduciary duty claims, but it didn't disturb the jury verdict
on those issues. So that's one court that gets close to it.

There's also the Goldberg case, where -- in this court,
where the Court actually bifurcated the trial for claims that were for
the court in equity. | think there were claims for injunctions and
mechanic's liens and things like that, and then specifically held that
the breach of the fiduciary duty claims were in front of a jury. So it
actually bifurcated that -- the trial in that regard.

So -- and I'll get into some of those cases more in a little
bit. But, you know, | wanted to explain the actual test and the
standard that the Court applies when resolving that issue. Because
defendants take a word from Cohen, call it binding precedent, and
essentially base their entire arguments on that case, without actually
looking at the test that the Court should apply to it, which is the
historical analysis test. And | think when the Court applies that test,
the standard that applies here, it conclusively resolves in favor of a
jury trial in this case.

And that's because there are two principle reasons. These
are tort claims, like counsel mentioned. The Nevada Supreme Court

has also -- if you want to call it binding precedent -- has also held in
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binding precedent that breaches of fiduciary duty claims are tort
claims. At common law and today, tort claims unquestionably
involve the right to a jury. And I'll get into that case in a little more
detail.

Two, these are claims for money damages. Again, at
common law and today, claims for money damages involve the right
to a jury. Defendants don't address that money damages' point.

And in contrast, the equitable notion, which comes
entirely from Cohen v. Mirage, which I'll also get into, the Court's
sitting in equity where equitable cases refers to injunctions, specific
performance, rescission, enforcing mechanic's liens, things like that,
that we just don't have in this case, because it is a post-merger
claim.

And defendants say that, you know, the notion that this is
seeking equitable claims isn't in dispute. It absolutely is. We aren't
seeking equitable relief here. We are seeking money damages. But
that --

THE COURT: But your only two causes of action are
fiduciary duty and aiding and abetting.

MR. KNOTTS: We don't have an aiding and abetting
claim, Your Honor. It's just breach of fiduciary duty against the six
defendants.

THE COURT: | have the first amended complaint up. Am |
looking at the wrong document?

MR. KNOTTS: The first one we had some aiding and
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abetting claims, but those were dismissed.

THE COURT: Oh, okay.

MR. KNOTTS: So those were dismissed.

THE COURT: This goes back to 2016, so --

MR. KNOTTS: Yeah. It's now just breach of fiduciary duty.

THE COURT: Okay.

MR. KNOTTS: And the notion that breach of fiduciary duty
is a tort claim, Clark versus Lubritz, Nevada Supreme Court case
from 1997, is instructive on this issue. And the issue in that case was
whether a jury --

THE COURT: | was with that law firm during that case.

MR. KNOTTS: Oh, yes.

THE COURT: Solam --

MR. KNOTTS: So, as Your Honor may recall, the issue is
whether a jury could award punitive damages on a breach of
fiduciary duty claim. And the decision came down to whether a
breach of fiduciary duty case was a tort. And the Court said yes.
Breach of fiduciary duty is a tort, and punitive damages are proper.
And I'll also note that the Court generally can't award punitive
damages. That belongs for the jury.

So where a breach of fiduciary duty is, in fact, a tort -- and
at common law, tort claims are for juries, this case is properly sent to
the jury, and plaintiffs have a right that the case be sent to the jury.

And Mr. Lutz said, Well, you know, that proposition only

involves tort claims like negligence or fraud. And | think Clark v.
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Lubritz specifically contradicts defendant's argument in that regard,
and -- but negligence and fraud and things like that is precisely the
conduct that supports a breach of fiduciary duty claim in Nevada.
Under the statute, we are required to prove fraud. And Clark v.
Lubritz noted that the elements are the same that made that point
clear.

So | think that the fact that these are tort claims, under
binding Nevada Supreme Court precedent, they are then properly
tried by a jury, which meets the historical analysis test that the Court
is to apply in and of itself.

And then turning to the money damages point. Again, |
think it's clear, defendants don't dispute that claims involving money
damages are properly claims for the jury.

This complaint seeks compensatory damages for breaches
of fiduciary duty based on fraud or misconduct -- fraud and/or
intentional misconduct.

Again, this is not a suit in equity because it doesn't seek an
injunction or rescission or traditional equitable remedies.

And that brings me to the defendants' arguments that
these claims are equitable based on Cohen v. Mirage. And that's the
primary source for defendants' argument that Mr. Lutz keeps calling
binding precedent.

| mean, | think it's hard to have binding precedent on the
big picture issue, on a case that never actually addresses the issue

that the Court should apply, and that's whether these claims involve
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the right to a jury trial. |think, at best for the defendants, Cohen v.
Mirage involves inconsistent language.

Just as an aside, we had an argument a year or two ago in
the Nevada Supreme Court on the Parametric case, and it was all
about interpreting Cohen v. Mirage. And one of the justices was,
you know, saying something about the decision kind of waxes and
wanes, was the phrase that he used.

THE COURT: Well, it waxes and wanes more on the
derivative issue than it does on this issue.

MR. KNOTTS: Exactly. But it does on this issue also,
because | think, at best for defendants, Cohen has inconsistent
language, but those inconsistencies here, | think, break in our favor.

The entire point of the decision is that in addition to
appraisal, which is tried by the court, it holds, quote, stockholders
may attempt to hold individuals liable for monetary damages under
theories of breach of fiduciary duty or loyalty, and the Court made
that holding about five or six times.

In one of those instances, the Court used the word
equitable before that -- in an action -- equitable action, defendants
have to show that the merger was improper. And that language, in
the one instance that that's used when the Court's talking about
money damages, comes from a discussion where the Court is talking
about whether the defensive acquiescence applies and whether the
so-called equitable defense of acquiescence can apply.

And an equitable -- so-called equitable defenses like
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waiver, estoppel, acquiescence can apply in every case, regardless of
whether it's decided by a jury or decided by the Court. And in that
equitable language -- that equitable sentence, the very next sentence
after that, the Court again emphasizes that money damages are
available.

And the Court never actually addressed the issue. It never
actually said, You know, money damages are available, but plaintiffs
don't get a right to the jury, so, you know, don't even try; or money
damages are available in a matter to be tried by the Court.

It uses that equitable language. It's citing UOP versus
Weinberger, which is a Delaware case that distinguishes between
breach of fiduciary duty action in that case and appraisal -- all
cases -- all business disputes in Delaware are heard by a court,
regardless of the nature of those claims.

So | think three factors ultimately support our view of
Cohen and how it overrides the use of the word equitable that the
Court mentioned in passing indicta.

Again, the Court in Cohen found that money damages are
available here. That's a jury claim.

Two, the Court found that punitive damages are available
on a breach of fiduciary duty claim after a merger. Again, that's
traditionally for the jury.

And three, after the decision was issued, the Court
scheduled a jury trial. It didn't say, Hold on. These are equitable

claims for the court --
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THE COURT: | don't make that call unless it's raised to me.

MR. KNOTTS: So in any event, the plaintiffs filed the jury
demand. It was noted in the order.

Because again, Cohen didn't clearly address that
stockholders don't have a right to a jury on breach of fiduciary duty
claims. It, in fact, held that money damages are available.

The only other source -- Nevada source of defendants'
argument about breach of fiduciary duty claims is the excess. And
we can't tell much from the one sentence order on the jury issue.

But when | look at the more substantive opinion at trial,
the -- it was clear the Court was addressing two claims -- an
appraisal claim and what the court referred to as a counterclaim
based on the Delaware common law claim of equitable entire
fairness. The Court considered that -- that claim as worthy. And to
be fair, it wasn't Nevada corporation, but that's how the court
described the claim, Delaware common law claim of equitable entire
fairness.

It is clear that, in Nevada, equitable entire fairness cause
of action does not exist in Nevada. That's under NRS 78.1387. |
wish that it did. It would -- these cases would be easier. Under
equitable entire fairness, the burden starts with the defendants and
shifts around.

But the statute, again, 78.1387 makes clear that plaintiffs
have the burden of proof, and the entire fairness doesn't apply. And

to the extent that it did earlier, it doesn't apply anymore in Nevada.
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So given that the Court in EXX was focused on appraisal
and what it called the Delaware common law claim of equitable
entire fairness, | think EXX is distinguishable on that ground.

And | do think that that also distinguishes Delaware --
defendants' reliance on cases from Delaware and California. The
California cases involve Delaware corporations. And they
specifically -- when making the jury determination, they specifically
looked to the entire fairness doctrine. It's explicitly mentioned in
McAfee [phonetic], and it's mentioned in Interactive. And again,
that's a Delaware cause of action. And Delaware, like | said, just
doesn't have juries. So all business disputes are heard by a judge,
and that's sort of a historical quirk, but they never merged their
courts of law and equity.

So unlike Nevada -- and then again, that's unlike Nevada
where breaches of fiduciary duty claims are repeatedly tried by juries
again and again. And | think the reason why that is -- you know, and
it isn't necessarily based on stipulation or otherwise.

It's because ultimately, under the historical analysis test,
the breaches of fiduciary duty claims are torts, and also in this case
we seek monetary damages, and both such claims are properly for
the jury.

The one word in Cohen, calling breaches of fiduciary duty
claims equitable, does not change the historical analysis and does
not impact all of the cases that have repeatedly held breach of

fiduciary duty claims in front of jury trials in this state.
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So we respectfully request that the Court deny defendant's
motion and retain the jury trial schedules.

THE COURT: Thank you. And the reply, please.

MR. LUTZ: Just very briefly.

You asked Mr. Knotts the right question, which is whether
any of those 17 cases involved a contested motion? The answer is
no. | mean, he told you something about Loomis in a post-trial
decision. The answer to that question is no.

The question -- | felt like the last substantive argument we
had before [indiscernible] on class certification, | spent half the time
trying to tell you why Golden Coin, the Nevada Supreme Court
decision, didn't control the outcome. You disagreed with me.

| feel like we're having the same situation here where
Mr. Knotts is trying to tell you that the plain language of Cohen
shouldn't apply, and there's a bunch of reasons why you can read
that language out of the decision.

The simple fact is, Cohen made clear and said specifically
that breach of fiduciary duty claims are equitable, citing to Delaware
case law that says exactly the same thing. This isn't a blip. Thisisn't
some mistake. This isn't some esoteric thing. This is what Cohen
specifically said.

The point about Delaware and some relic, and they have a
different court for equitable claims --

THE COURT: Mm-hmm. They have a different statutory

scheme.
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MR. LUTZ: They do. But the point is, breach of fiduciary
duty claims have to be brought in the Court of Chancery. Why? It's
a court of equity. That's -- breach of fiduciary duty claims are
equitable claims under Delaware law, under California law, under
Nevada law, under the law of various states.

The California cases we cited, they did involve Delaware
corporations. The cases did not apply Delaware law. They very
specifically said, We are not applying Delaware law, even though
Delaware law makes clear that breach of fiduciary duty claims are
equitable and have to be tried to the bench. We are applying
California law and going through the very specific analysis and
saying we agree. And that is exactly the same case in California.

A very detailed discussion in both of the key California
cases that we cited, that notwithstanding the fact that there were
money damages sought, that those were equitable claims, because
the nature of the claim is equitable, notwithstanding the money
damages claim form of relief sought, those -- still, there was no right
to a jury trial. Those are equitable claims that were tried to the
bench.

You know, so | -- you've heard my arguments before. I'm
not going to repeat myself. But those are my key points. Thank you.

THE COURT: Thank you, both.

This is the Defendant's Motion to Amend the Order Setting
Jury Trial, which I'm going to take as a Motion to Strike the Jury.

And even though | realize that in most cases the right to trial by jury
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is granted by our Nevada constitution, | find that there's an
exception here. I'm going to grant the motion.

The two cases that | considered the most are Clark versus
Lubritz, 1997, which is distinguishable because it was the breach of
contract with a punitive damages claim, which was in addition to the
fiduciary duty.

And the only thing | can really go on is Cohen versus
Mirage, which comes up only six years later in 2003, which does say
that an action for breach of fiduciary duty has traditionally been
equitable in nature. There being no other causes of action that are
still alive or ever pled that are unrelated to fiduciary duty, | do
believe that the Motion to Strike is appropriate.

So for those reasons, I'm granting the motion.

Mr. Lutz to prepare the order. Mr. Knotts to approve the
form of that before it's submitted. You may include findings of fact
and conclusions of law, if you wish, or just do a simple form of
order. However you wish to proceed.

MR. LUTZ: Okay. Thank you.

THE COURT: Any other questions while you're here?

MR. KNOTTS: None.

[Proceeding concluded at 11:13 a.m.]

* X X X X ¥ ¥
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ATTEST: | do hereby certify that | have truly and correctly

transcribed the audio/video proceedings in the above-entitled case to

the best of my ability.

%’{&U‘u@m ) }'l(ﬂ%ﬁ%,

Katherine McNally

Independent Transcriber CERT**D-323
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DISTRICT COURT
CLARK COUNTY, NEVADA

In re NEWPORT CORPORATION
SHAREHOLDER LITIGATION

This Document Relates To:

CLASS ACTION

)
)
)
)
)
)
)

ALL ACTIONS.

Electronically Filed
6/4/2019 7:54 AM
Steven D. Grierson

CLER? OF THE COUE :I

Lead Case No. A-16-733154-B
(Consolidated with Case No. A-16-734039-B)

4BROPOSEDI-ORDER STRIKING THE JURY DEMAND AND AMENDING THE

ORDER SETTING CIVIL JURY TRIAL, PRE-TRIAL AND CALENDAR CALL

This matter concerns the all-cash acquisition of Newport Corporation (“Newport”) by

MKS Instruments, Inc. (“MKS”) for $23.00 per share (the “Merger”). Plaintiffs Hubert C.

Pincon (“Mr. Pincon”) and Locals 302 and 612 of the International Union of Operating

Engineers-Employers Construction Industry Retirement Trust (the “Fund,” and collectively with

Mr. Pincon, “Plaintiffs”), former shareholders of Newport during the relevant period, filed a

complaint that brings only claims for breach of fiduciary duty arising out of the Merger but also

==
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includes a demand for a jury trial. On March 4, 2019, Defendants filed a Motion to Amend the
Order Setting Civil Jury Trial, Pre-Trial and Calendar Call, asking the Court to set the case for a
bench trial instead of a jury trial because it is a case in equity. On May 1, 2019, the Court heard
Defendants’ motion. Plaintiffs appeared by and through their counsel of record, David A.
Knotts, Esq., and Timothy Z. LaComb, Esq., of Robbins Geller Rudman & Dowd LLP, and
David O’Mara, Esq., of The O’Mara Law Firm, P.C. Defendants appeared by and through their
counsel of record, Brian M. Lutz, of Gibson, Dunn & Crutcher LLP, and Brandi M. Planet, of
Fennemore Craig, P.C. The Court, having reviewed the papers filed by the parties, and
considered the written and oral arguments of counsel, finds and orders as follows:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

L Each of Plaintiffs’ claims is for breach of fiduciary duty brought by former
shareholders of an acquired company against corporate directors of the acquired company related
to a cash-out merger.

2. Under Nevada law, such claims are equitable in nature. See Cohen v. Mirage
Resorts, Inc., 119 Nev. 1, 11, 15n.45, 17, 62 P.3d 720, 727, 729 n.45, 731 (2003).

3. Because this is a case in equity, “there is no right to a jury trial,” NRCP 39(a), and
the case must be tried to the Court, rather than to a jury.

BASED UPON THE FOREGOING, THE COURT HEREBY ORDERS, ADJUDGES
AND DECREES as follows:

Defendants’ Motion to Amend the Order Setting Civil Jury Trial, Pre-Trial and Calendar
Call is GRANTED.

Plaintiffs’ demand for a jury trial is STRICKEN.

i

i

e
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Any and all orders referring to a jury trial in this case are AMENDED to provide for a
bench trial.
The case will be set for a trial before the Court.

Dated this _ day of May, 2019.

"DISTRICT COURT JUDGE

Respectfully Submitted by: @
F ENNEMORE CRAIG P.C.

7 \Z KuN-‘

hristopher H. Byrd, Esq. (NV Bar No. 1633)

300 South Fourth Street, Suite 1400

Las Vegas, Nevada 89101

-and-

GIBSON, DUNN & CRUTCHER LLP

Meryl L. Young, Esq. (Admitted Pro Hac Vice)

Colin B. Davis, Esq. (Admitted Pro Hac Vice)

Katie M. Magallanes, Esq. (Admitted Pro Hac Vice)
3161 Michelson Drive

-and-

Brian M. Lutz, Esq. (Admitted Pro Hac Vice)

555 Mission Street, Suite 3000

San Francisco, CA 94105-0921

Attorneys for Robert J. Phillippy, Kenneth F. Potashner,
Christopher Cox, Siddhartha C. Kadia, Oleg Khaykin,
and Peter J. Simone

~ /

Approved as to form by:
THE O’MARA LAW FIRM, P.C.

/s David C. O’Mara

David C. O’Mara, Esq. (NV Bar No. 8§599)
316 E. Bridger Avenue, 2nd Floor

Las Vegas, Nevada 89101

-and-

David T. Wissbroecker, Esq.

David A. Knotts, Esq.

Randall J. Baron, Esq.

Robbins Geller Rudman & Dowd LLP
655 West Broadway, Suite 1900

San Diego, CA 92101

Counsel for Plaintiffs
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and Peter J. Simone

DISTRICT COURT

CLARK COUNTY, NEVADA

In re NEWPORT CORPORATION
SHAREHOLDER LITIGATION

This Document Relates To:

ALL ACTIONS.

Lead Case No.: A-16-733154-B
(Consolidated With Case No.: A-16-734039-B)

NOTICE OF ENTRY OF ORDER

TO:  ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that an Order Striking the
i
1
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Gibson, Dunn &
Crutcher LLP

Jury Demand and Amending the Order Setting Civil Jury Trial, Pre-Trial and Calendar Call was filed in
the above-referenced matter on the 4" day of June, 2019, a copy of which is attached hereto.

Dated this 4th day of June, 2019.
FENNEMORE CRAIG, P.C.

/s/Christopher H. Byrd, Esq.

Christopher H. Byrd, Esq. (NV Bar No. 1633)

300 South Fourth Street, Suite 1400
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Colin B. Davis, Esq. (Admitted Pro Hac Vice)

Katie M. Magallanes, Esq. (Admitted Pro Hac Vice)

3161 Michelson Drive

Irvine, CA 92612-4412

Telephone: (949) 451-3800

E-mail: myoung@gibsondunn.com
cdavis@gibsondunn.com
kmagallanes@gibsondunn.com

-and-

Brian M. Lutz, Esq. (Admitted Pro Hac Vice)

555 Mission Street, Suite 3000

San Francisco, CA 94105-0921

Telephone: (415) 393-8200

E-mail: blutz@gibsondunn.com

Attorneys for Robert J. Phillippy, Kenneth F. Potashner,
Christopher Cox, Siddhartha C. Kadia, Oleg Khaykin,
and Peter J. Simone

DISTRICT COURT
CLARK COUNTY, NEVADA
In re NEWPORT CORPORATION ) Lead Case No. A-16-733154-B

SHAREHOLDER LITIGATION
(Consolidated with Case No. A-16-734039-B)

This Document Relates To: CLASS ACTION

ALL ACTIONS.

- sEP}-ORDER STRIKING THE JURY DEMAND AND AMENDING THE
ORDER SETTING CIVIL JURY TRIAL, PRE-TRIAL AND CALENDAR CALL

This matter concems the all-cash acquisition of Newport Corporation (“Newport™) by
MKS Instruments, Inc. (“MKS”) for $23.00 per share (the “Merger”). Plaintiffs Hubert C.
Pincon (“Mr. Pincon”) and Locals 302 and 612 of the International Union of Operating
Engineers-Employers Construction Industry Retirement Trust (the “Fund,” and collectively with
Mr. Pincon, “Plaintiffs”), former shareholders of Newport during the relevant period, filed a
complaint that brings only claims for breach of fiduciary duty arising out of the Merger but also
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includes a demand for a jury trial. On March 4, 2019, Defendants filed a Motion to Amend the
Order Setting Civil Jury Trial, Pre-Trial and Calendar Call, asking the Court to set the case for a
bench trial instead of a jury trial because it is a case in equity. On May 1, 2019, the Court heard
Defendants’ motion. Plaintiffs appeared by and through their counsel of record, David A.
Knotts, Esq., and Timothy Z. LaComb, Esq., of Robbins Geller Rudman & Dowd LLP, and
David O’Mara, Esq., of The O’Mara Law Firm, P.C. Defendants appeared by and through their
counsel of record, Brian M. Lutz, of Gibson, Dunn & Crutcher LLP, and Brandi M. Planet, of
Fennemore Craig, P.C. The Court, having reviewed the papers filed by the parties, and
considered the written and oral arguments of counsel, finds and orders as follows:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

L. Each of Plaintiffs’ claims is for breach of fiduciary duty brought by former
shareholders of an acquired company against corporate directors of the acquired company related
to a cash-out merger.

2! Under Nevada law, such claims are equitable in nature. See Cohen v. Mirage
Resorts, Inc., 119 Nev. 1, 11, 15 n.45, 17, 62 P.3d 720, 727, 729 n.45, 731 (2003).

i, Because this is a case in equity, “there is no right to a jury trial,” NRCP 39(a), and
the case must be tried to the Court, rather than to a jury.

BASED UPON THE FOREGOING, THE COURT HEREBY ORDERS, ADJUDGES
AND DECREES as follows:

Defendants’ Motion to Amend the Order Setting Civil Jury Trial, Pre-Trial and Calendar
Call is GRANTED.

Plaintiffs’ demand for a jury trial is STRICKEN.
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bench trial.
The case will be set for a trial before the Court.

Dated this day of May, 2019.

Any and all orders referring to a jury trial in this case are AMENDED to provide for a

Respectfully Submitted by:
FENNEMORE CRAIG, P.C.

Christopher 1. Byrd, Esq. (NV Bar No. 1633)

300 South Fourth Street, Suite 1400

Las Vegas, Nevada 89101

-and-

GIBSON, DUNN & CRUTCHER LLP

Meryl L. Young, Esq. (Admitted Pro Hac Vice)

Colin B. Davis, Esq. (Admitted Pro Hac Vice)

Katie M. Magallanes, Esq. (Admitted Pro Hac Vice)
3161 Michelson Drive

-and-

Brian M. Lutz, Esq. (Admitted Pro Hac Vice)

555 Mission Street, Suite 3000

San Francisco, CA 94105-0921

Attorneys for Robert J. Phillippy, Kenneth F. Potashner,
Christopher Cox, Siddhartha C. Kadia, Oleg Khaykin,
and Peter J. Simone

Approved as to form by:
THE O’MARA LAW FIRM, P.C.
/s David C. O’Mara

David C. O°Mara, Esq. (NV Bar No. 8599)
316 E. Bridger Avenue, 2nd Floor
Las Vegas, Nevada 89101

-and-

David T. Wissbroecker, Esq.

David A. Knotts, Esq.

Randall J. Baron, Esq.

Robbins Geller Rudman & Dowd LLP
655 West Broadway, Suite 1900

San Diego, CA 92101

Counsel for Plaintiffs
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ADAM K. BULT, ESQ., Nevada Bar No. 9332 '

abult@bhfs.com

MAXIMILIEN FETAZ, Nevada Bar No. 12737
mfetaz@bhfs.com

BROWNSTEIN HYATT FARBER SCHRECK, LLP
100 North City Parkway, Suite 1600

Las Vegas, NV 89106-4614

Telephone: 702.382.2101

Facsimile: 702.382.8135

MERYL L. YOUNG, ESQ. (pro hac vice)
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COLIN B. DAVIS, ESQ. (pro hac vice)
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GIBSON, DUNN & CRUTCHER LLP
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Telephone: 949.451.3800

BRIAN M. LUTZ, ESQ. (pro hac vice)
blutz@gibsondunn.com

GIBSON, DUNN & CRUTCHER LLP
555 Mission Street, Suite 3000

San Francisco, CA 94105-0921
Telephone: 415.393.8200

Attorneys for Defendants Robert J. Phillippy, Kenneth F.
Potashner, Christopher Cox, Siddhartha C. Kadia, Oleg
Khaykin, and Peter J. Simone
DISTRICT COURT
CLARK COUNTY, NEVADA

In re NEWPORT CORPORATION
SHAREHOLDER LITIGATION

CASE NO.: A-16-733154-C
(Consolidated with Case No. A-16-734039-B)

This Document Relates To: CLASS ACTION
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I, BRIAN M. LUTZ, ESQ., declare and state as follows:
1. I am an attorney duly licensed by the State Bars of California and New York and am
admitted to practice pro hac vice before this Court. I am a partner in the law firm of Gibson, Dunn
& Crutcher LLP, and I represent Defendants Robert J. Phillippy, Kenneth F. Potashner, Christopher
Cox, Siddhartha C. Kadia, Oleg Khaykin, and Peter J. Simone in the above-captioned case. I submit
this declaration in support of Defendants’ Motion for Summary Judgment. I have personal
knowledge of the facts stated in this Declaration and, if called upon, could and would testify
competently thereto.
2. The exhibits referenced below are included in the Appendix of Exhibits in Support
of Defendants” Motion for Summary Judgment (the “Appendix”).
3. Included in the Appendix as Exhibit 1 is a true and correct copy of relevant
excerpts from the deposition transcript of David Allen, taken on March 14, 2019.

4. Included in the Appendix as Exhibit 2 is a true and correct copy of relevant
excerpts from the deposition transcript of Charles Cargile, taken on April 30, 2019.

5. Included in the Appendix as Exhibit 3 is a true and correct copy of relevant
excerpts from the deposition transcript of Jeffrey Coyne, taken on May 3, 2019.

6. Included in the Appendix as Exhibit 4 is a true and correct copy of relevant
excerpts from the deposition transcript of Christopher Cox, taken on April 9, 2019.

7. Included in the Appendix as Exhibit 5 is a true and correct copy of relevant
excerpts from the deposition transcript of Brian Foley, taken on July 15, 2019.

8. Included in the Appendix as Exhibit 6 is a true and correct copy of relevant
excerpts from the deposition transcript of John F. Ippolito, taken on April 11, 2019.

9. Included in the Appendix as Exhibit 7 is a true and correct copy of relevant
excerpts from the deposition transcript of Siddhartha Kadia, Ph.D., taken on February 27, 2019.

10.  Included in the Appendix as Exhibit 8 is a true and correct copy of relevant
excerpts from the deposition transcript of Oleg Khaykin, taken on February 15, 2019.

11.  Included in the Appendix as Exhibit 9 is a true and correct copy of relevant

excerpts of the deposition transcript of David Lubeck, taken on March 8, 2019.
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12.  Included in the Appendix as Exhibit 10 is a true and correct copy of relevant
excerpts from the deposition transcript of Jeffrey Parker, taken on May 29, 2019.

13.  Included in the Appendix as Exhibit 11 is a true and correct copy of relevant
excerpts from the deposition transcript of Robert Phillippy (Volume I), taken on August 4, 2016.

14.  Included in the Appendix as Exhibit 12 is a true and correct copy of relevant
excerpts from the deposition transcript of Robert Phillippy (Volume II), taken on April 3, 2019.

15.  Included in the Appendix as Exhibit 13 is a true and correct copy of relevant
excerpts from the deposition transcript of Kenneth Potashner (Volume I), taken on July 1, 2016.

16.  Included in the Appendix as Exhibit 14 is a true and correct copy of relevant
excerpts from the deposition transcript of Kenneth Potashner (Volume II), taken on April 18,
2019.

17.  Included in the Appendix as Exhibit 15 is a true and correct copy of relevant
excerpts from the deposition transcript of Maria Ross, taken on April 26, 2019.

18.  Included in the Appendix as Exhibit 16 is a true and correct copy of relevant
excerpts from the deposition transcript of Peter Simone, taken on March 20, 2019.

19.  Included in the Appendix as Exhibit 17 is a true and correct copy of relevant
excerpts from the deposition transcript of Dennis Werth, taken on April 5, 2019.

20.  Included in the Appendix as Exhibit 18 is a true and correct copy of Newport
Corporation’s Definitive Proxy Statement on Schedule 14A, filed with the U.S. Securities and
Exchange Commission (“SEC”) on March 29, 2016.

21. Included in the Appendix as Exhibit 19 is a true and correct copy of Newport
Corporation’s Current Report on Form 8-K, filed with the SEC on April 15, 2016.

22.  Included in the Appendix as Exhibit 20 is a true and correct copy of Exhibit 99.1
to Newport Corporation’s Current Report on Form 8-K, filed with the SEC on April 29, 2016.

23.  Included in the Appendix as Exhibit 21 is a true and correct copy of Newport

Corporation’s Current Report on Form 8-K, filed with the SEC on April 29, 2016.
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24.  Included in the Appendix as Exhibit 22 is a true and correct copy of the Minutes of
a Special Telephonic Meeting of the Board of Directors of Newport Corporation, dated August 17,
2015, produced in this litigation bearing the Bates numbers NEWP000001-07.

25.  Included in the Appendix as Exhibit 23 is a true and correct copy of the Minutes of
a Special Telephonic Meeting of the Board of Newport Corporation, dated October 8, 2015,
produced in this litigation bearing the Bates numbers NEWP000008—11, which was marked and
authenticated as Exhibit 8 at the April 9, 2019 deposition of Christopher Cox, as reflected on
pages 56—57 of the deposition transcript.

26.  Included in the Appendix as Exhibit 24 is a true and correct copy of the Minutes of
a Special Telephonic Meeting of the Board of Directors of Newport Corporation, dated
October 15, 2015, produced in this litigation bearing the Bates numbers NEWP000012—-14.

27.  Included in the Appendix as Exhibit 25 is a true and correct copy of the Minutes of
a Special Telephonic Meeting of the Board of Directors of Newport Corporation, dated
October 23, 2015, produced in this litigation bearing the Bates numbers NEWP000015-17, which
was marked and authenticated as Exhibit 4 at the May 3, 2019 deposition of Jeffrey Coyne, as
reflected on pages 18—19 of the deposition transcript.

28.  Included in the Appendix as Exhibit 26 is a true and correct copy of the Minutes of
a Special Telephonic Meeting of the Board of Directors of Newport Corporation, dated
October 28, 2015, produced in this litigation bearing the Bates numbers NEWP000018-20, which
was marked and authenticated as Exhibit 2 at the April 9, 2019 deposition of Christopher Cox, as
reflected on pages 29-30 of the deposition transcript.

29.  Included in the Appendix as Exhibit 27 is a true and correct copy of the Minutes of
a Special Meeting of the Independent Committee of the Board of Directors of Newport
Corporation, dated October 30, 2015, produced in this litigation bearing the Bates numbers
NEWP000021-22.

30.  Included in the Appendix as Exhibit 28 is a true and correct copy of the Minutes of
a Special Telephonic Meeting of the Board of Newport Corporation, dated November 9, 2015,

produced in this litigation bearing the Bates numbers NEWP000023-25.
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31.  Included in the Appendix as Exhibit 29 is a true and correct copy of the Minutes of
a Special Telephonic Meeting of the Board of Newport Corporation, dated November 12, 2015,
produced in this litigation bearing the Bates numbers NEWP000026—-28, which was marked and
authenticated as Exhibit 11 at the February 27, 2019 deposition of Siddhartha Kadia, Ph.D., as
reflected on pages 140—41 of the deposition transcript.

32.  Included in the Appendix as Exhibit 30 is a true and correct copy of the Minutes of
a Special Telephonic Meeting of the Board of Directors of Newport Corporation, dated
November 25, 2015, produced in this litigation bearing the Bates numbers NEWP000029-31.

33.  Included in the Appendix as Exhibit 31 is a true and correct copy of the Minutes of
a Special Telephonic Meeting of the Board of Newport Corporation, dated December 28, 2015,
produced in this litigation bearing the Bates numbers NEWP000032-36.

34.  Included in the Appendix as Exhibit 32 is a true and correct copy of the Minutes of
a Special Telephonic Meeting of the Board of Directors of Newport Corporation, dated
January 18, 2016, produced in this litigation bearing the Bates numbers NEW000037—40.

35.  Included in the Appendix as Exhibit 33 is a true and correct copy of the Minutes of
a Special Telephonic Meeting of the Board of Directors of Newport Corporation, dated February
11, 2016, produced in this litigation bearing the Bates numbers NEWP000041-43.

36.  Included in the Appendix as Exhibit 34 is a true and correct copy of the Minutes of
a Special Telephonic Meeting of the Board of Newport Corporation, dated February 19, 2016,
produced in this litigation bearing the Bates numbers NEWP021997-98, which was marked and
authenticated at the February 15, 2019 deposition of Oleg Khaykin, as reflected on pages 107—08
of the deposition transcript.

37.  Included in the Appendix as Exhibit 35 is a true and correct copy of the Minutes of
a Special Telephonic Meeting of the Board of Directors of Newport Corporation, dated
February 21, 2016, produced in this litigation bearing the Bates numbers NEWP021999-2001.

38.  Included in the Appendix as Exhibit 36 is a true and correct copy of the Minutes of
a Special Telephonic Meeting of the Board of Directors of Newport Corporation, dated

February 22, 2016, produced in this litigation bearing the Bates numbers NEWP022002—-09.
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39.  Included in the Appendix as Exhibit 37 is a true and correct copy of the Minutes of
a Special Meeting of the Independent Committee of the Board of Directors of Newport
Corporation, dated February 22, 2016, produced in this litigation bearing the Bates numbers
NEWP022010-11.

40.  Included in the Appendix as Exhibit 38 is a true and correct copy of J.P. Morgan’s
presentation for the Special Telephonic Meeting of the Board of Directors of Newport
Corporation, dated October 15, 2015, and entitled “Board Discussion Materials,” produced in this
litigation bearing the Bates numbers NEWP073308—-73328, which was marked and authenticated
as Exhibit 3 at the March 8, 2019 deposition of David Lubeck, as reflected on pages 48—49 of the
deposition transcript.

41.  Included in the Appendix as Exhibit 39 is a true and correct copy of J.P. Morgan’s
presentation for the Special Telephonic Meeting of the Board of Directors of Newport
Corporation, dated October 23, 2015, and entitled “Board Discussion Materials,” produced in this
litigation bearing the Bates numbers NEWP027551-27580, which was marked and authenticated
as Exhibit 7 at the March 8, 2019 deposition of David Lubeck, as reflected on pages 58—59 of the
deposition transcript.

42.  Included in the Appendix as Exhibit 40 is a true and correct copy of J.P. Morgan’s
presentation for the Special Telephonic Meeting of the Board of Directors of Newport
Corporation, dated October 28, 2015, and entitled “Board Discussion Materials,” produced in this
litigation bearing the Bates numbers NEWP088047-72.

43.  Included in the Appendix as Exhibit 41 is a true and correct copy of a page from
J.P. Morgan’s presentation for the Special Telephonic Meeting of the Board of Directors of
Newport Corporation, dated October 28, 2015, and entitled “Transaction pricing matrix —
premiums and multiples,” bearing the Bates number NEWP000147.

44.  Included in the Appendix as Exhibit 42 is a true and correct copy of J.P. Morgan’s
presentation for the Special Telephonic Meeting of the Board of Directors of Newport
Corporation, dated November 9, 2015, and entitled “Board Discussion Materials,” produced in

this litigation bearing the Bates numbers NEWP012422-28.
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45.  Included in the Appendix as Exhibit 43 is a true and correct copy of J.P. Morgan’s
presentation for the Special Telephonic Meeting of the Board of Directors of Newport
Corporation, dated November 12, 2015, and entitled “Board Discussion Materials,” produced in
this litigation bearing the Bates numbers NEWP020915-28, which was marked and authenticated
as Exhibit 27 at the March 8, 2019 deposition of David Lubeck, as reflected on page 157-58 of
the deposition transcript.

46.  Included in the Appendix as Exhibit 44 is a true and correct copy of J.P. Morgan’s
presentation for the Special Telephonic Meeting of the Board of Directors of Newport
Corporation, dated December 28, 2015, and entitled “Board Discussion Materials,” produced in
this litigation bearing the Bates numbers NEWP001917-31, which was marked and authenticated
as a part of Exhibit 13 at the August 4, 2016 deposition of Robert Phillippy (Volume I), as
reflected on pages 157—58 of the deposition transcript.

47.  Included in the Appendix as Exhibit 45 is a true and correct copy of J.P. Morgan’s
presentation for the Special Telephonic Meeting of the Board of Directors of Newport
Corporation, dated January 18, 2016, and entitled “Board Discussion Materials,” produced in this
litigation bearing the Bates numbers NEWP001967—-86, which was marked and authenticated as
Exhibit 8 at the July 1, 2016 deposition of Kenneth F. Potashner, as reflected on pages 120-21 of
the deposition transcript.

48.  Included in the Appendix as Exhibit 46 is a true and correct copy of J.P. Morgan’s
presentation for the Special Telephonic Meeting of the Board of Directors of Newport
Corporation, dated February 11, 2016, and entitled “Board Discussion Materials,” produced in this
litigation bearing the Bates numbers NEWP013127-39.

49. Included in the Appendix as Exhibit 47 is a true and correct copy of J.P. Morgan’s
presentation for the Special Telephonic Meeting of the Board of Directors of Newport
Corporation, dated February 21, 2016, and entitled “Board Discussion Materials,” produced in this
litigation bearing the Bates numbers NEWP028582-95, which was marked and authenticated as
part of Exhibit 18 at the March 8, 2019 deposition of David Lubeck, as reflected on pages 114—15

of the deposition transcript.
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50.  Included in the Appendix as Exhibit 48 is a true and correct copy of J.P. Morgan’s
presentation for the Special Telephonic Meeting of the Board of Directors of Newport
Corporation, dated February 22, 2016, and entitled “Board Discussion Materials,” produced in this
litigation bearing the Bates numbers NEWP034295-308, which was marked and authenticated as
a part of Exhibit 13 at the February 27, 2019 deposition of Siddhartha Kadia, Ph.D., as reflected
on pages 17677 of the deposition transcript.

51.  Included in the Appendix as Exhibit 49 is a true and correct copy of an email from
Robert Phillippy to David Lubeck, dated February 9, 2016, regarding “Nepal: Colombia,”
produced in this litigation bearing the Bates numbers NEWP011840—42.

52.  Included in the Appendix as Exhibit 50 is a true and correct copy of written
correspondence from Jeffrey Coyne to John F. Ippolito, dated December 4, 2015, produced in this
litigation bearing the Bates numbers NEWP021975-83.

53.  Included in the Appendix as Exhibit 51 is a true and correct copy of written
correspondence from Gerald G. Colella to Robert J. Phillippy, dated December 23, 2015,
produced in this litigation bearing the Bates numbers NEWP001938-39, which was marked and
authenticated as a part of Exhibit 7 at the July 1, 2016 deposition of Kenneth Potashner (Volume
I), as reflected on pages 105—06 of the deposition transcript.

54.  Included in the Appendix as Exhibit 52 is a true and correct copy of written
correspondence from Gerald G. Collela to Robert J. Phillippy, dated January 15, 2016, produced
in this litigation bearing the Bates numbers NEWP001987-88, which was marked and
authenticated as a part of Exhibit 8 at the July 1, 2016 deposition of Kenneth Potashner (Volume
I), as reflected on pages 120-21 of the deposition transcript.

55.  Included in the Appendix as Exhibit 53 is a true and correct copy of an email from
Jeffrey Coyne to Dave Allen, Jeff Parker, Dennis Werth, Wilson Lin, Willem Meintjes, and Maria
Ross, copying Robert Phillippy, Chares Cargile, David Lubeck, and Ilene Chau, dated January 29,
2016, regarding “Project Photon Meeting Schedule,” attaching “Project Photon Meeting
Schedule—January 28; January 31—February 2 2015 (Masterv2).docx,” produced in this
litigation bearing the Bates numbers NEWP0112000-04.
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56.  Included in the Appendix as Exhibit 54 is a true and correct copy of an email from
Robert Phillippy, dated January 25, 2016, regarding “Molecule Notes — Start 1/25/16,” produced
in this litigation bearing the Bates numbers NEWP021399-407, which was marked and
authenticated as Exhibit 11 at the August 4, 2016 deposition of Robert Phillippy (Volume I), as
reflected on pages 123—-24 of the deposition transcript.

57.  Included in the Appendix as Exhibit 55 is a true and correct copy of written
correspondence from Gerald G. Colella to Kenneth Potashner and Robert J. Phillippy, dated
February 10, 2016, produced in this litigation bearing the Bates numbers NEWP000048—49.

58.  Included in the Appendix as Exhibit 56 is a true and correct copy of written
correspondence from J.P. Morgan to Newport Corporation’s Board of Directors expressing a
professional opinion as to the fairness of the merger between Newport Corporation and MKS
Instruments, Inc., dated February 22, 2016, produced in this litigation bearing the Bates numbers
NEWP107285-87.

59.  Included in the Appendix as Exhibit 57 is a true and correct copy of a press release
from MKS Instruments, Inc., dated February 23, 2016, entitled “MKS Instruments Announces
Agreement to Acquire Newport Corporation,” produced in this litigation bearing the Bates
numbers NEWP008448-53.

60.  Included in the Appendix as Exhibit 58 is a true and correct copy of Institutional
Shareholder Services Inc.’s Proxy Analysis & Benchmark Policy Voting Recommendations, dated
April 12, 2016, produced in this litigation bearing the Bates numbers NEWP106088-96.

61.  Included in the Appendix as Exhibit 59 is a true and correct copy of Glass Lewis
& Co.’s Proxy Paper recommendation, dated April 11, 2016, produced in this litigation bearing
the Bates numbers NEWP096659-68.

62.  Included in the Appendix as Exhibit 60 is a true and correct copy of Egan-Jones
Ratings Company’s recommendation, produced in this litigation bearing the Bates numbers
NEWP105551-66.

63.  Included in the Appendix as Exhibit 61 is a true and correct copy of an email from

Charles Cargile to David Lubeck and Ilene Chau, copying Robert Phillippy and Jeffrey Coyne,
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dated October 20, 2015, regarding “Summary Newport 2012 to 2020 Oc-2015 10-19-15,”
attaching “Summary Newport 2012 to 2020 Oct-2015 10-19-15.xlsx,” produced in this litigation
bearing the Bates numbers NEWP002205-06.

64.  Included in the Appendix as Exhibit 62 is a true and correct copy of an email from
Maria Ross to Charles Cargile, dated November 5, 2015, regarding “Newport Model 2012 to 2020
as of Nov 2015 (11-05-15).xlsx,” attaching “Summary of Newport 2012 to 2020 Nov-2015 11-5-
15.xlsx,” produced in this litigation bearing the Bates numbers NEWP051251 and NEWP051253.

65.  Included in the Appendix as Exhibit 63 is a true and correct copy of an email from
Charles Cargile to Robert Phillippy, David Lubeck, and Jeffrey Coyne, copying Maria Ross and
Willem Meintjes, dated January 11, 2016, regarding “Copy of Organic revenue growth template
including FX impact.xlIsx,” attaching, “Copy of Organic revenue growth template including FX
impact,” produced in this litigation bearing the Bates numbers NEWP016369—70, which was
marked and authenticated as Exhibit at the May 7, 2019 deposition of Willem Meintjes, as
reflected on pages 15—17 of the deposition transcript.

66.  Included in the Appendix as Exhibit 64 is a true and correct copy of Newport
Corporation’s Annual Report on Form 10-K for the fiscal year ended December 29, 2012, filed
with the SEC on March 14, 2013.

67.  Included in the Appendix as Exhibit 65 is a true and correct copy of an email from
Robert Phillippy to Charles Cargile, Jeffrey Coyne, Dave Allen, Wilson Lin, Jeff Parker, Dennis
Werth, Maria Ross, Willem Meintjes, and Yitzhak Raif, dated November 30, 2015, regarding
“Strategic Plan Reviews—Kickoff Session Presentation,” attaching “Strategic Plan Reviews —
Intro Presentation 11-30-15e.pptx,” produced in this litigation bearing the Bates numbers
NEWP035193-214, which was marked and authenticated as Exhibit 4 at the March 14, 2019
deposition of David Allen, as reflected on pages 61-62 of the deposition transcript.

68.  Included in the Appendix as Exhibit 66 is a true and correct copy of a presentation
entitled “Newport Optics Group Strategic Plan,” dated November 30, 2015, produced in this

litigation bearing the Bates numbers NEWP077307-469, which was marked and authenticated as
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a part of Exhibit 4 at the May 29, 2019 deposition of Jeffrey Parker, as reflected on pages 4546
of the deposition transcript.

69.  Included in the Appendix as Exhibit 67 is a true and correct copy of a presentation
entitled “Laser Group Strategic Plan,” dated December 1, 2015, produced in this litigation bearing
the Bates numbers NEWP095078-126, which was marked and authenticated as a part of Exhibit 5
at the March 14, 2019 deposition of David Allen, as reflected on pages 74—75 of the deposition
transcript.

70.  Included in the Appendix as Exhibit 68 is a true and correct copy of a presentation
entitled “Photonics Group Strategic Plan,” dated December 2, 2015, produced in this litigation
bearing the Bates numbers NEWP115767-907, which was marked and authenticated as a part of
Exhibit 9 at the April 5, 2019 deposition of Dennis Werth, as reflected on page 98 of the
deposition transcript.

71.  Included in the Appendix as Exhibit 69 is a true and correct copy of an email from
Jeffrey Coyne to John Ippolito, copying Jerry Colella, Seth Bagshaw, Eric Snyder, Robert
Phillippy, and Charles Cargile, dated December 8, 2015, regarding “Project Fusion NDA — MKS
(12-4-2015),” produced in this litigation bearing the Bates numbers NEWP004015-23, which was
marked and authenticated as Exhibit 12 at the May 3, 2019 deposition of Jeffrey Coyne, as
reflected on pages 54—55 of the deposition transcript.

72.  Included in the Appendix as Exhibit 70 is a true and correct copy of Newport
Corporation’s Amendment No. 1 on Form 10-K/A, amending Newport Corporation’s Annual
Report on Form 10-K for the fiscal year ended January 2, 2016, filed with the SEC on March 24,
2016.

73.  Included in the Appendix as Exhibit 71 is a true and correct copy of MKS
Instruments, Inc.’s Definitive Proxy Statement on Schedule 14A, filed with SEC on March 24,
2017.

74.  Included in the Appendix as Exhibit 72 is a true and correct copy of MKS
Instruments, Inc.’s Definitive Proxy Statement on Schedule 14A, filed with SEC on March 28,

2018.
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75.  Included in the Appendix as Exhibit 73 is a true and correct copy of an email from
Robert Phillippy to Christopher Cox, Siddhartha Kadia, Oleg Khaykin, Kenneth Potashner, and
Pete Simone, copying Charles Cargile and Jeffrey Coyne, dated January 23, 2016, regarding
“CONFIDENTIAL — Transformational M&A Update,” attaching “Molecule Investor Presentation
Dec-2015.pdf,” produced in this litigation bearing the Bates numbers NEWP002218-41.

76.  Included in the Appendix as Exhibit 74 is a true and correct copy of a draft email
from Robert Phillippy, dated December 8, 2015, regarding “Fusion — Proton CEO Call Notes,”
bearing the Bates number NEWP009116, which was marked and authenticated as Exhibit 8 at the
August 4, 2016 deposition of Robert Phillippy (Volume I), as reflected on pages 105-06 of the
deposition transcript.

77.  Included in the Appendix as Exhibit 75 is a true and correct copy of a letter from
Jeffrey Coyne to William D. Eginton, dated November 6, 2015, produced in this litigation bearing
the Bates numbers NEWP021955-63.

78.  Included in the Appendix as Exhibit 76 is a true and correct copy of written
correspondence from Jeffrey Coyne to David Nislick, dated November 5, 2015, produced in this
litigation bearing the Bates numbers NEWP021964—74.

79.  Included in the Appendix as Exhibit 77 is a true and correct copy of an email from
Charles Cargile to Robert Phillippy and Jeffrey Coyne, dated December 8, 2015, regarding
“Project Fusion NDA — MKS (12-4-2015),” produced in this litigation bearing the Bates numbers
NEWP033005-13.

80.  Included in the Appendix as Exhibit 78 is a true and correct copy of a presentation
entitled, “Newport Optics Group Overview,” dated January 31 2016, produced in this litigation
bearing the Bates numbers NEWP003154—-77, which was marked and authenticated as a part of
Exhibit 7 at the May 29, 2019 deposition of Jeffrey Parker, as reflected on pages 70-71 of the
deposition transcript.

81.  Included in the Appendix as Exhibit 79 is a true and correct copy of a presentation
entitled, “Spectra-Physics Lasers Group Overview,” dated January 2016, produced in this

litigation bearing the Bates numbers NEWP111791-818, which was marked and authenticated as

JA0228
12




BROWNSTEIN HYATT FARBER SCHRECK, LLP

100 North City Parkway, Suite 1600

Las Vegas, NV 89106-4614

702.382.2101

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

a part of Exhibit 6 at the March 14, 2019 deposition of David Allen, as reflected on pages 103—-04
of the deposition transcript.

82.  Included in the Appendix as Exhibit 80 is a true and correct copy of a presentation
entitled, “Newport Photonics Group Overview,” dated January 31 2016, produced in this litigation
bearing the Bates numbers NEWP002055-79, which was marked and authenticated as a part of
Exhibit 13 at the April 5, 2019 deposition of Dennis Werth, as reflected on pages 140—41 of the
deposition transcript.

83.  Included in the Appendix as Exhibit 81 is a true and correct copy of Newport’s
Business Development Update presentation for the Board of Directors Telephonic Meeting, dated
December 28, 2015, produced in this litigation bearing the Bates numbers NEWP001891-916,
which was marked and authenticated as a part of Exhibit 13 at the August 4, 2016 deposition of
Robert Phillippy (Volume 1), as reflected on pages 157-58 of the deposition transcript.

84.  Included in the Appendix as Exhibit 82 is a true and correct copy an email from
Sumeet Mehra to Michael Murray, copying Brendan Butler and Spencer Jaffe, dated February 6,
2016, produced in this litigation bearing the Bates numbers LAZARDO00001167-168. 1
understand that, after MKS’s financial advisor produced this document in response to Plaintiffs’
subpoena, Plaintiffs’ counsel suggested that the financial advisor “claw back” the document,
despite that it is relevant and not privileged.

85.  Included in the Appendix as Exhibit 83 is a true and correct copy a draft email
from Robert Phillippy, dated January 16, 2016, regarding “Fusion Notes — Start 01/16/16,”
produced in this litigation bearing the Bates numbers NEWP011224-27.

86.  Included in the Appendix at Exhibit 84 is a true and correct copy of an email from
Michael Murray to Kathleen Burke, copying John Ippolito, dated January 26, 2016, regarding
“Project Photon,” produced in this litigation bearing the Bates numbers MKS00003853—-57.

87.  Included in the Appendix as Exhibit 85 is a true and correct copy an email from
Robert Phillippy to Kenneth Potashner, dated February 6, 2016, regarding “update,” produced in
this litigation bearing the Bates numbers NEWP061804—07.
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LAS VEGAS, NEVADA, THURSDAY, OCTOBER 10, 2019

[Proceeding commenced at 11:24 a.m.]

THE COURT: And as soon as everyone is set up, we'll take
appearances from right to left.

And | probably should have had you guys argue first. The
lawyers would have loved to hear your argument, I'm sure. So thank
you for your patience this morning.

Appearances, please.

MR. O'MARA: Good morning, Your Honor. David O'Mara,
on behalf of the plaintiffs.

MR. KNOTTS: Good morning, Your Honor. David Knotts,
on behalf of the plaintiffs.

THE COURT: Thank you.

MR. LUTZ: Good morning. Brian Lutz, for Gibson Dunn,
on behalf of the defendants.

THE COURT: Thank you.

MR. DAVIS: Good morning, Your Honor. Colin Davis,
from Gibson Dunn, on behalf of the defendants.

THE COURT: Thank you.

MR. FETAZ: Good morning, Your Honor. Maximillen
Fetaz, on behalf of the defendants.

THE COURT: Thank you, all.

All right. So this was the Plaintiff's Motion for Leave to

Amend the Second Amended Complaint. And we also have some
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Motions to Seal.

Let me address those Motions to Seal right away.

The Motion to Seal for today will be granted. No
argument is necessary.

The Motions to Seal set for -- let me see if | can read this --
11/6 and 11/21 will be granted and those hearings will be vacated.
Okay?

Good. Now, | think I'm ready to hear your motion.

MR. KNOTTS: Thank you, Your Honor. May it please the
Court, we are here on Plaintiff's Motion for Leave to Amend to File a
Proposed Third-Amended Complaint.

And | want to start with the case schedule, a little bit of
background on the amended pleading.

The case schedule, as modified by the parties, called for
fact discovery, and then expert discovery closed on August 2nd,
2019. And then amended complaints --

THE COURT: And the discovery cutoff was March 15th,
then continued to May 10th of this year.

MR. KNOTTS: Yes, yes. And then the deadline for
amended complaints, any amended complaint incorporating
additional evidence obtained in discovery was August 9th of 2019.
And then Motions for Summary Judgment were due after that.

We hit the deadline for filing this amended complaint. We
filed the complaint on August 9th, 2019. And the defendants

concede that the schedule was, in fact, adjusted to August 9th of
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2019.

Just some background on the amended complaint. It's
123 pages long, contains 500 footnote citations to the record. Yes, it
has all of that. But | don't think it has quite the transformative effect
on this case that the defendants contend.

Earlier in the second amended complaint, we had six
causes of action against the six individual defendants for breach of
fiduciary duty arising out of this merger. Those six causes of action
have not changed. It's the same causes of action, the same statutory
claim against the defendants.

The earlier Second Amended Complaint contains 17
enumerated instances, in total, of fraud and misconduct supporting
those six causes of action.

The Third Amended Complaint has four more against the
existing defendants. So now we're up to 21 enumerated instances of
fraud and intentional misconduct.

But again, it all relates to the same claims for breach of
fiduciary duty with respect to the same merger.

We've added a seventh cause of action against the CFO of
Newport in connection with conduct related to the merger.

THE COURT: Or rather you're seeking to add?

MR. KNOTTS: Pardon me?

THE COURT: You're seeking to add?

MR. KNOTTS: We are seeking to add --

THE COURT: All right.
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MR. KNOTTS: -- a seventh claim. So the Third Amended
Complaint contains that claim, but we are seeking to add that claim
against the CFO. Again, it relates to the same merger. It actually
involves very similar misconduct to an existing defendant,

Mr. Phillippy.

And finally we clarify the request for damages to run
consistent with our prior -- or we're seeking to clarify with our
previous expert disclosures, which, again, timely and on schedule
disclosed the specific rescissory damages calculation.

So getting back to -- or starting with the statute. As the
Court is well aware, the Court should freely give leave where justice
so requires. And just with about every rule, of course, there are
exceptions. And defendants contend that a few of those exceptions
apply here -- undue delay, prejudice, and futility.

Before getting into those, though, | think it's important to
note one of the exceptions bad faith isn't contested here.
Defendants make no arguments in their briefs that there's any
element of bad faith with this proposed amended pleading.

And we've all read cases where parties intentionally
sandbag someone with claims during trial, at summary judgment,
just to sort of throw a wrench into things and avoid dismissal. But
we don't have any allegations like that here. There's no --
defendants aren't contesting bad faith.

So that brings us to the purported delay. And we were a

little surprised when the oppositions came in, and there was an
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argument about delay in light of the fact that we hit the schedule.

Defendants essentially asked the Court to find that we
have a timely filed, but untimely amended pleading. A timely,
untimely amended pleading. And again, as | stated, that's because
we filed the complaint on schedule. We all agreed. The defendants
agreed. The defendants proposed this date, that the deadline for
amended pleadings was August 9th, and we hit that deadline.

Defendant's opposition cited 46 cases -- 46 cases from 15
different courts across the country. And we checked all of those
cases and found that not one of those denied a Motion for Leave to
Amend on timeliness or prejudice grounds when it was filed on a
court order or agreed upon schedule, not one.

And look, there are very good attorneys on the other side
in this case. | have a lot of respect for them.

THE COURT: There are very good attorneys on both sides.
You guys are as good as |'ve ever seen on both sides.

MR. KNOTTS: Well, | could agree with that on the defense
side, Your Honor.

And so | have no doubt that if such a case existed, they
would have found it. But | think it says a lot, the defendants can't
find a single case that supports this timely, but still untimely
argument.

But a host of cases go the other way, and they say things
like filing an amended complaint on the deadline is strong evidence

of timeliness. Another case said that filing on time under schedule
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precludes a finding of undue delay. And | think that may -- authority
makes sense, especially on the facts of this case.

So the schedule structure -- from this outset or the first
schedule in this case, a process has been set up. Fact discovery,
then expert discovery, and then the amended complaint deadline,
and then Motions for Summary Judgment. And that makes sense.
We set it up that way for a reason. It allows us to incorporate all of
the evidence from fact and expert discovery, and then get an
amended pleading out there before Motions for Summary
Judgment. And in this case, five months before trial.

Because otherwise, we just file seriatim complaints every
time we learn something new, so it makes sense in our view, and
that's why we set up a schedule that way, to have one amended
complaint deadline after discovery.

And essentially there's two deadlines in this case that
we're cognizant of. There's the statute of limitations and the
amended complaint deadline. And as we'll get into with respect to
Mr. Cargile on statute of limitations, we believe we've hit both of
those.

You know, again, we -- you know, the amended complaint
is significant. We had to wade through a lot of evidence, a lot of
depositions, a lot of deposition testimony, a lot of documents to get
it done. And we got it on file. We hit the deadline. We worked hard
to hit that deadline. And we are proud of the amended pleading, and

we are proud of the fact that we hit the deadline.
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And | think it's also important that defendants make no
argument of futility on the substantive claims, the underlying claims.
They, of course, argue statute of limitations. But they don't argue
that the claims aren't sufficient, that they don't plead a substantive
claim for relief. So I think that speaks to the strength of the amended
pleading, that we didn't file it prematurely before we had the
evidence, that we filed it at the right time.

And on the subject of prejudice, defendants argue about
prejudice -- | think that denying the Motion for Leave to Amend when
we hit to the schedule that's been in existence in this case would
work for more prejudice to the class at trial to cutoff claims that the
defendants don't even argue aren't viable at the pleading stage. You
know, when, on the other hand, defendants just have unspecified
cries of -- and complaints of additional discovery. But an
amendment here, when we hit the schedule, would work real
prejudice or denying the amend would work real prejudice to the
class.

So again, | think we had a timely amended pleading under
the case schedule. And a finding of untimeliness would be simply
incompatible with the fact that we hit the schedule.

So | want to move to the specific issue of rescissory
damages, and then the claim against Mr. Cargile.

So rescissory damages, that is in addition to the prayer for
relief. It is based on the underlying claims for breach of fiduciary

duty. It is not a new cause of action. Itis not a new claim. lItis justa
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measure of damages -- an additional measure of damages for the
underlying breaches. And we already disclosed the specific
calculations behind that rescissory damages measure back in June.

Defendants don't specifically argue futility on rescissory
damages. They make a few arguments saying that rescissory
damages isn't allowed in Nevada. | think we responded to that. But
they don't actually make a futility argument. It's purely an argument
based on undue delay and prejudice with respect to the rescissory
damages measure. And | think defendants essentially combined
those two, so I'll sort of walk through the timeline.

Under the adjusted schedule from the parties, we were to
disclose expert calculations of damages under NRCP 161.2(d) in
early July of 2019, about what, four months ago. We did that.

Our expert's opening report, served on June 4th, 2019.
We served an expert report from a CPA, an evaluation professional,
Mr. Quintero, that included over 7 pages and multiple exhibits
explaining in significant detail the rescissory damages issues and the
specific rescissory damage calculation. And under the schedule,
defendants had, and we did too, rebuttal reports. And defendants
responded to the rescissory damage calculation.

Defendants submitted a rebuttal report on June 28th,
2019, that contained over 7 pages of critique on this very rescissory
damages issue. That's actually -- and defendant's expert rebuttal
report is literally entitled, Critique of the Quintero Rescissory

Damages Opinion. And we included that as an attachment to our
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brief.

So the notion in our -- in defendant's briefs that we never
disclosed the rescissory damages calculation until August, until the
proposed amended complaint, just is not correct. We disclosed it
back in June, four months ago, under the expert disclosure schedule,
and seven months before trial in this case. | think, for that additional
reason, the rescissory damages request is timely as well.

And moving to the prejudice, | think defendant's prejudice
argument appears to relate, primarily, if not completely, to the
rescissory damages issue. And essentially defendant's complain
about additional discovery, but they don't say what itis. And | really
think the proof is in the pudding on this one. So let's look and see
what the defendants have actually done on this issue.

And | think that's important because, you know,
complaints and cries about additional discovery is an argument that
every defendant can make in response to an amendment, every
time. And | think as the cases say, it's up to the defendant. The
burden is on the defendant to specify exactly what it is that they
need, you know, from whom, how long is this discovery going to
take? We just don't know.

| think one issue is illuminating on this. As | said, we
disclosed rescissory damages back in June, June 4th -- all the
calculations, all of our facts. Defendants knew about that. They
knew it was a live issue in the case, again, seven months before trial.

And here we are in October, four months and defendants
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haven't done anything to request any additional discovery. They
haven't reached out and said, Hey, we have this additional party that
we want to subpoena. Can we do this? You know, we have these
additional document requests.

We've heard absolutely nothing on the subject -- no
subpoenas, no e-mails, nothing. And I think if defendants were truly
concerned about the, timing of discovery, and again, that's the sole
basis for this prejudice argument, they could have asked us or they
could have proposed a subpoena to MKS or whoever it is that
they're intending to subpoena: Will you give us leave for fact
discovery? We just have this discovery request. There's nothing like
that.

So instead, here we are in November /sic/, arguing about
additional discovery that they purportedly need to conduct, but they
haven't identified what it is.

We can also look to defendant's past activity on discovery
during the fact discovery period. And we've highlighted some facts
in our brief, but | think they're worth emphasizing. And I'll walk
through a couple of the arguments defendants make compared with
what they've actually done.

The introduction of defendant's brief says, quote, Third
party subpoenas would need to be issued, end quote -- if this
amendment's allowed. Defendants have issued no third-party
subpoenas for the duration of this case, zero. And they don't identify

who these third parties are.
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Defendants say, more documents would need to be
reviewed and produced. Again, defendants haven't obtained any
documents from any third parties, so more documents from where.
We don't know.

Defendants say more third parties would need to be
deposed. Again, they haven't noticed any third-party depositions
throughout the entirety of this case. And we don't know who they
are.

Defendants say new expert reports would be required.
And | just don't understand this one. As | said, plaintiffs submitted a
detailed expert report on the rescissory damages issue. Defendants
submitted a detailed response to the rescissory damages issue.
Defendants then deposed our expert and asked him a whole host of
very good questions about the rescissory damages issue. So we just
don't know what additional expert reports would be required when
the experts have already addressed the issue.

So | think as far as we can tell, defendants are really just
crying wolf on this additional discovery issue. They're making an
argument, again, that every defendant can make without providing
any specification whatsoever. So again, | think it's important to look
to the actual facts in the timeline. And we really don't think that
supports any real or unique argument of prejudice here.

So moving to the new claim, or the new requested claim,
regarding Mr. Cargile. Two arguments made by defendants -- futility

and again undue delay. And again, | think I'll come back to this.
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But defendants -- and they've represented Mr. Cargile in
this case, or at least their counsel has -- make no argument of futility
as to the substantive, the underlying -- the underlying substantive
claims against Mr. Cargile. There's no argument that the complaint
doesn't sufficiently plead a breach of fiduciary duty against
Mr. Cargile involving intentional misconduct or fraud. And
obviously they'll make whatever factual arguments they want to
make later at summary judgment or trial. But at least at the pleading
stage, they make no argument on those grounds.

And | think delay and futility somewhat dovetail with each
other with respect to Mr. Cargile. The statute of limitations is the
ultimate statutory measure of delay, and they do involve similar
facts.

So on futility, Nevada courts, including the Nutter case,
Court of Appeals case, has made it clear that the standard for futility
on a motion for relief to amend is essentially the same as the
standard on a Motion to Dismiss. It's a very plaintiff friendly and
permissive standard.

THE COURT: Actually, well, not exactly, but okay.

MR. KNOTTS: Not exactly that it's plaintiff friendly
permissive? Or that it's the same standard?

THE COURT: | think that a Motion for Leave to Amend is
probably more freely granted. A Motion to Dismiss, a little different.

MR. KNOTTS: Well, then | won't -- then | won't disagree

with that point.
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THE COURT: Well, although, | have to tell you, Mr. Knotts,
| don't know why this case isn't ready for trial. You guys have been
litigating for three and a half years.

MR. KNOTTS: We're ready for trial.

THE COURT: And aren't you capable of obtaining
complete relief in the event you prevail at the time of trial? |I'm really
troubled --

MR. KNOTTS: Not on the Second Amended Complaint,
Your Honor.

THE COURT: I'm really --

MR. KNOTTS: | mean --

THE COURT: I'm really troubled by adding new parties
and new causes of action now.

MR. KNOTTS: All right. So -- now, is that on a futility
basis or the time limits?

THE COURT: Time -- time wise. You know, we have a
policy of time to trial, 24 months in the business court. The case is
three and a half years old.

MR. KNOTTS: So the schedule called for an amended --
for any amended complaint incorporating additional evidence
obtained during discovery. And that's what we've done. Otherwise,
there's --

THE COURT: | don't think you have lacked compliance. |
don't think you've lacked diligence. | just think that these issues

should have been brought to me ahead of time.
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MR. KNOTTS: Let me explain --

THE COURT: Because how would this affect your trial
date? And | know there's a summary judgment motion, and | can't
work far enough ahead to tell you how that will come out. And |
won't know until | listen to your arguments anyway.

MR. KNOTTS: | don't think that it does, Your Honor,
because Mr. Cargile, who is represented by the same counsel, isn't
making a substantive argument on the underlying claims for
purposes of a Motion to Dismiss, because they made the futility
argument. If we get past that, then we're past the pleading stage,
essentially.

Mr. Cargile can, of course, file the Motion for Summary
Judgment. We still have plenty of time to do that. We have a case
pending in front of Judge Gonzalez right now.

THE COURT: This is October. You're set for trial on the
January 27th stack.

MR. KNOTTS: Right. Your Honor, we have a case pending
in front of Judge Gonzalez right now where motions for summary
judgment -- and this is the schedule long set -- were due less than a
month before trial. And we are proceeding under that schedule. In
fact, we are in our opposition, two-week opposition period for
Motions for Summary Judgment right now.

This case has from now till trial a relatively leisurely pace
between now and trial. So if there's additional Motions for

Summary Judgment, we can get it done.
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But then with regard to additional discovery, defendants
don't just say what it is.

And let me explain why we filed the amendment against
Mr. Cargile when we did. You know, as the Court -- as the Court is
aware, we filed a Motion to Compel earlier regarding text messages.
Defendant said that no substantive text messages existed. The Court
correctly granted the Motion to Compel.

This was at the end of 2018, early 2019. Lo and behold,
after the defendant said they didn't have any substantive text
messages, the defendants produced 250 text messages about this
merger, very substantive text messages. We didn't get those until
February and March of 2019. And in those text messages contained
evidence that Mr. Cargile was using the merger for personal benefit.
He was making requests for additional compensation.

So we received the text messages. And that certainly, at
that point in time, caused us to look at Mr. Cargile a little bit
differently. But we had -- we still needed discovery to figure out
what they actually meant.

| have no doubt that if we had immediately filed an
amended complaint as soon as we got in the text messages,
defendants would have moved to dismiss. And they would have
argued that, you know, they weren't clear, it's -- we haven't clearly
pled fraud. It's not clear what was going on.

So we saw the amended complaint deadline. We wanted

to ask questions about those text messages at deposition to find out
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what was really going on.

We deposed Mr. Phillippy in April of 2019. And he really
laid out Mr. Cargile at his deposition.

We deposed defendant Cox, | think, later at the very end of
April. And Mr. Cox also really excoriated Mr. Cargile. Mr. Cox -- and
now we're at the end of April -- Mr. Cox said that a merger, a big M
and A transaction like this offered some people the opportunity to
see that they personally were taken care of, and that included what
Mr. Cargile was doing. So we were able to get more explanation on
some of the evidence then.

And then on May 7th -- so now we're all the way up to
May, figuring things out, finding new things about Mr. Cargile. On
May 7th, Willam Menchez [phonetic], the controller of Newport who
is not a defendant, but who was prepared and represented by
defense counsel at deposition, blamed Mr. Cargile for the instruction
regarding the Strategic Planned Projection submitted to JP Morgan.

But at that point in time, we had a document from JP
Morgan, and it said, with regard to the Strategic Plan Projections,
which are a significant set of projections that we alleged that weren't
disclosed to the board, weren't disclosed to the stockholders -- it was
a document that had those Strategic Planned Projections internally
at JP Morgan. And they said, Willam -- or no, they said, Do not use,
dash, Willam. What does that mean? So we asked Mr. Cargile -- or
I'm sorry -- we asked Mr. Menchez -- we asked Willam, May 7th, of

just this year, Did you instruct them to do that? What does that
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mean?

And he said, | don't know. | don't remember. | don't
remember. But | wouldn't have been acting on my own accord. It
would have been Mr. Cargile that told me what to do.

So this is a witness that is prepared by defense counsel in
a series of witnesses that at the very end of discovery -- very end of
fact discovery started blaming Mr. Cargile.

So we incorporated all of that evidence into a very
detailed amendment pleading. And we filed what, three months
later, as of the amended pleading deadline. So the -- our ability -- we
simply didn't have the ability to file the complaint earlier.

And all of this really started with the production of text
messages that defendants stood here and represented to the Court
did not exist.

And again, | think an approach that defendants are
proposing would just invite seriatim amendment. So we filed as
soon as we get the text messages. And then we get testimony
against [indiscernible]. The defendants move to dismiss. And then
we get testimony. And then we filed another amendment. And then
we get the testimony on the strategic plan blaming Mr. Cargile. And
then we get another amendment.

So | think if an amendment is denied here, it allows the
defendants to, A, withhold relevant evidence from the Court
regarding not only their own conduct, but Mr. Cargile; and then at

the end of fact discovery blame someone else and then go to trial
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where defendants are still blaming that person and he's not here.

So we wanted to file the right pleading, on schedule, with
the right defendants. And again, based on our experience, you
know, in other cases in this Court, | think we still have a very
sufficient amount of runway to get there.

And you know, again, the rescissory damage -- again,
we're just talking about seriatim amendments. We disclosed it to the
defendants. We saw that there was an amended complaint deadline
coming up. And so we filed the rescissory damages, just again, an
amendment to the prayer for relief on the deadline.

Defendants have had more than enough notice on the
rescissory damages issue. We've submitted expert reports on the
matter. It involves -- so it's a different measure of damages, based
on opposed closed performance of Newport, but it's still based on
the same underlying breaches of fiduciary duty in connection with
the merger.

You know, we're not changing this to a derivative claim
about some other transaction or some other deal. It's all related to
the same merger.

So does Your Honor have any more questions about sort
of the times of when we started learning things?

THE COURT: I don't. No. I had --1read everything. And |
did interrupt you, and so I'll be polite and not say you took
35 minutes. So no.

It -- you'll have a chance to argue in reply. But we've been

JA0250

Page 19




	Joint Appendix (Final).pdf
	Appx Vol 1.pdf

