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COLIN B. DAVIS, ESQ. (pro hac vice) 
cdavis@gibsondunn.com  
GIBSON, DUNN & CRUTCHER LLP 
3161 Michelson Drive 
Irvine, CA  92612-4412 
Telephone: 949.451.3800 
Facsimile: 949.451.4220 

Attorneys for Respondents Robert J. Phillippy, Kenneth 
F. Potashner, Christopher Cox, Siddhartha C. Kadia, 
Oleg Khaykin, and Peter J. Simone

MOTION TO REDACT APPELLANTS’ OPENING BRIEF 

Pursuant to SRCR 3(4)(b) and (g), Respondents Robert J. Phillippy, 

Kenneth F. Potashner, Christopher Cox, Siddhartha C. Kadia, Oleg Khaykin, and 

Peter J. Simone (“Respondents”), by and through their undersigned counsel of 

record, hereby request that the redacted version of Appellants’ Opening Brief 

attached hereto as Exhibit 1 be filed on the public record.  This Motion is 

supported by the below memorandum of points and authorities and the exhibits 

attached hereto.  

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

On October 23, 2020, Appellants moved for leave to file their Opening Brief 

and several Joint Appendix volumes under seal.  On November 9, 2020, this Court 

granted the request to file the Joint Appendix volumes under seal, but denied, 

without prejudice, Appellants’ request to file the Opening Brief under seal.  This 
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Court then gave Appellants 7 days to either: (1) file a renewed motion to seal that 

demonstrated why the Opening Brief should be sealed, or (2) move to file a 

redacted Opening Brief.  Because Respondents also have an interest in redacting 

the confidential information in Appellants’ Opening Brief, Respondents 

respectfully request that the redacted version of Appellants’ Opening Brief 

attached hereto as Exhibit 1 be filed on the public record.  See SRCR 3(1) (“Any 

person may request that the court seal or redact court records for a case that is 

subject to these rules by filing a written motion….”) (emphasis added).  As 

demonstrated below, good cause exists to allow for these redactions.  

II. ANALYSIS 

This Court may redact court files to further a protective order entered into 

pursuant to NRCP 26(c) or to protect a trade secret.1  SRCR 3(4)(b) and (g).   

A. The parties are subject to a Protective Order 

On April 15, 2016, the district court entered an order approving the parties’ 

stipulated protective order (“Protective Order”).  See Protective Order attached 

hereto as Exhibit 2. The Protective Order provides that:  

Any Party or non-Party person or entity producing 
Discovery Materials … may designate as ‘confidential’ 
those portions of Discovery Materials that contain or 

1 A trade secret is information that “[d]erives independent economic value, actual 
or potential, from not being generally known to, and not being readily 
ascertainable by proper means by the public or any other person who can obtain 
commercial or economic value form its disclosure or use.”  NRS 600A.030(5). 
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disclose confidential or proprietary information, … trade 
secrets, nonpublic inside information, … commercially 
sensitive information, … or any other sensitive or 
proprietary information that has not been made public or 
otherwise disclosed to third parties. 

Id. at ¶ 2.  The Protective Order further provides that: 

Any Producing Party may designate any Discovery 
Material as ‘Highly Confidential’ under the terms of this 
Order if such party in good faith reasonably believes that 
disclosure of the Discovery Material … is substantially 
likely to cause injury to the Producing Party.  

Id.  The Protective Order also provides that: 

A Party may also designate deposition testimony and 
exhibits as confidential at the time of deposition, and 
may instruct the deposition officer to mark the deposition 
transcripts and exhibits as ‘confidential’ either at the time 
of the deposition or at any time prior to receiving the 
written deposition transcript.   

Id. at ¶ 4.   

B. The Defendants and/or third parties designated several 
documents as “Confidential”  or “Highly Confidential” under the 
Protective Order. 

Defendants and/or third parties designated several documents as 

“Confidential” or “Highly Confidential” under the Protective Order.  These 

documents contain sensitive business information of former defendant Newport 

Corporation and third parties related to the merger transaction at issue in this case.  

This sensitive business information includes information pertaining to the identities 

of third parties with whom Newport discussed potential merger-of-equals or sale 
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transactions, which is subject to nondisclosure agreements entered into between 

Newport and the third parties, and confidential business and financial information 

of Newport and other third parties.  Additionally, Plaintiffs took depositions of 

each of the Defendants and several other fact witnesses throughout the course of 

discovery in this case, and Defendants have designated the contents of each of 

these transcripts and certain exhibits thereto as “Confidential.”  

C. The proposed redactions protect the same confidential 
information that is contained in the documents that have been 
designated as “Confidential” or “Highly Confidential” under the 
Protective Order.  

The proposed redactions to the Opening Brief protect the same confidential 

information that is contained in the documents that have been designated as 

“Confidential” or “Highly Confidential” under the Protective Order.  This includes 

sensitive and proprietary business information related to: (1) the merger transaction 

at issue in this case; and (2) the identities of third parties with whom Newport 

discussed potential merger-of-equals or sale transactions, which is subject to 

nondisclosure agreements entered into between Newport and the third parties; and 

(3) confidential business and financial information of Newport and other third 

parties.   
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Because the proposed redactions are necessary to protect this highly 

confidential information, Respondents respectfully request that the redacted 

version of Appellants’ Opening Brief attached hereto as Exhibit 1 be filed on the 

public record. 

DATED this 16th day of November, 2020. 

/s/ Maximilien D. Fetaz
ADAM K. BULT, ESQ. 
Nevada Bar No. 9332 
MAXIMILIEN D. FETAZ, ESQ. 
Nevada Bar No. 12737 
BROWNSTEIN HYATT FARBER SCHRECK, LLP 
100 North City Parkway, Suite 1600 
Las Vegas, NV  89106-4614 
Telephone: 702.382.2101 
Facsimile: 702.382.8135 

BRIAN M. LUTZ, ESQ.  
(pro hac vice) 
GIBSON, DUNN & CRUTCHER LLP 
555 Mission Street, Suite 3000 
San Francisco, CA  94105-0921 
Telephone: 415.393.8200 
Facsimile: 415.393.8306 

COLIN B. DAVIS, ESQ.  
(pro hac vice) 
GIBSON, DUNN & CRUTCHER LLP 
3161 Michelson Drive 
Irvine, CA  92612-4412 
Telephone: 949.451.3800 
Facsimile: 949.451.4220 
Attorneys for Defendants 
Robert J. Phillippy, Kenneth F. Potashner, Christopher 
Cox, Siddhartha C. Kadia, Oleg Khaykin, and Peter J. 
Simone
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I electronically filed and served the foregoing 

MOTION TO REDACT APPELLANTS’ OPENING BRIEF with the Clerk of 

the Court of the Supreme Court of Nevada by using the Court’s Electronic Filing 

System on November 16, 2020. 

/s/ Paula Kay
an employee of Brownstein Hyatt Farber Schreck, 
LLP 
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