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DISTRICT COURT
CLARK COUNTY, NEVADA J/ & / 7

NEVADA WELLNESS CENTER, LLC, a Case No.: A-19-787540-W
Nevada Limited Liability Company Dept. No.: XVIII

Plaintiff, PLAINTIFFS’ EMERGENCY MOTION
FOR ORDER REQUIRING THE SMC,
v, MS. KAREN CRONKITA AND MR.
DAMON HERNANDEZ OF
DEPARTMENT OF TAXATION TO
PRESERVE AND/OR IMMEDIATELY

STATE OF NEVADA, DEPARTMENT OF
TAXATION;, and DOES I through X; and TURN OVER RELEVANT

ROE CORPORATIONS I through X, ELECTRONICAILY STORED
inclusive. INFORMATION FROM SERVERS,
STAND-ALONE COMPUTERS. AND
Defendants. CELL PHONES ON ORDER
clendants SHORTENING TIME

NOW APPEARS Plaintiff, NEVADA WELLNESS CENTER, by and through its
counsel of record, Theodore Parker, 1IL., and hereby moves the Court to enter an order requiring
the out-of-state marijuana consultant employed by Defendants (the State Marijuana or “SMC”)
to preserve relevant electronically stored information from servers, stand-alone computers,
and/or cell phones. Thirty-one licenses with an estimated street value of $465 million dollars
were awarded on December 5, 2019,

Plaintiff is informed and believes that the SMC did all of the processing and rating of the

licensees’ applications at an out-of-state office. The proposed order is required to ensure the

! See December 11, 2018 Review Journal, Section B, p. 6B (“Dispensary licenses in Clark County sell on

the secondary market for between $10 million and $20 million said John Lamb, president of the Las Vegas Medical
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preservation of electronic data that is of utmost significance to prove critical facts regarding the

unreasonable and unconstitutional denial of Plaintiff’s applications for recreational. marijuana{ -

retail stores in Clark County, Nevada. Plaintiff also seeks an Order that Defendant presetve all
electronically stored information from servers, stand-alone computer and for all cell phones of
Ms. Karen Cronkita and Damon Hernandez, Chief Investigator with the Department of

Taxation.

DATED this /%" day of February, 2019,

PARKER, NELSON & ASSOCIATES, CHTD.

—_—— e
THEODORE PARKER, III, ESQ.
Nevada Bar No.: 4716

2460 Professional Court, Suite 200
Las Vegas, Nevada 89128
Telephone: (702) 868-8000
Facsimile: (702) 868-8001

Email: tparker(@pnalaw.net
Attorneys for Plaintiff

Marijuana Association.”)
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ORDER SHORTENING TIME

It appearing to the satisfaction of the Court, and good cause appearing therefore, IT IS

HEREBY ORDERED that the time for hearing on PLAINTIFFS’ EMERGENCY MOTION

FOR ORDER REQUIRING THE SMC, MS. KAREN CRONKITA AND MR. DAMON

HERNANDEZ OF DEPARTMENT OF TAXATION TO PRESERVE AND/OR

IMMEDIATELY TURN OVER RELEVANT ELECTRONICALLY STORED

INFORMATION FROM SERVERS, STAND-ALONE COMPUTERS, AND CELL
PHONES be and the same is hereby shortened to the K day of W 2019, at the

hour of 9 ﬁ(i) £f_m. rn—Depaﬁmeat—?QH—H— W

DATED this day of February, 2019

DISTRICT COURTFHPOE
achy  Discovery comaissIoneR
Respectfully submitted by:
PARKER, NELSON & ASSOCIATES, CHTD.

BT
THEODORE PARKER, 111, ESQ.
Nevada Bar No.: 4716
2460 Professional Court, Suite 200
Las Vegas, Nevada 89128
Telephone: (702) 868-8000
Facsimile; (702) 868-8001
Email: tparker@pnalaw.net
Attorneys for Plaintiff
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DECLARATION OF THEODORE PARKER, III, ESQ. IN SUPPORT OF PLAINTIFFS’
EMERGENCY MOTION FOR ORDER REQUIRING THE SMC, MS. KAREN
CRONKITA AND MR. DAMON HERNANDEZ OF DEPARTMENT OF TAXATION
TO PRESERVE AND/OR IMMEDIATELY TURN OVER RELEVANT
ELECTRONICALLY STORED INFORMATION FROM SERVERS, STAND-ALONE
COMPUTERS, AND CELL PHONES, STAND-ALONE COMPUTERS, AND CELL
PHONES ON ORDER SHORTENING TIME

STATE OF NEVADA )
COUNTY OF CLARK )) >

THEODORE PARKER, I, ESQ., being first duly sworn, under oath, deposes and says
that:

1. Declarant is an attorney licensed to practice law in the State of Nevada and
partner with the law firm of PARKER, NELSON & ASSOCIATES, counsel for Plaintiffs in
this matter;

2. Declarant is informed and believes that the Nevada Department of Taxation
retained an out-of-state consultant to rank the recently-filed marijuana applications. The Nevada
Department of Taxation has thus far refused to provide the applicants with any information
about their rankings. The estimated value of the thirty-one Clark County licenses is
approximately $465 million.

3. On January 19, 2019, Declarant and owners of Nevada Wellness Center met with
Ms. Cronkita and Mr. Hernandez. During the meeting Declarant was informed that Ms.
Cronkita and Mr. Hernandez would not provide information on training the evaluators or the
method of scoring.

4, Moreover, Ms. Cronkita and Mr. Hernandez informed Declarant that they were

instructed not to answer any questions regarding how the scoring was done. Ms. Cronkita and
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Mr. Hernandez also refused to tell Declarant who instructed them to not answer any such
questions.

5. It is essential to immediately preserve the electronic data of the out-of-state
consultant in order to avoid irreparably prejudicing Plaintiff.

6. This matter cannot be heard in the ordinary course because some of this data is
on readily disposable electronic instruments.

7. It is essential to immediately preserve any electronically stored data relative to
communication between Ms. Cronkita and Mr. Hernandez and the out-of-state consultant.

7. 1 make this declaration under penalty of perjury.

——T e
THEODORE PARKER, III, ESQ.
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1

STATEMENT OF FACTS

1In 2018, Plaintiff, NEVADA WELLNESS CENTER, LLC, submitted applications for
recreational marijuana retaﬂ store licenses to own and operate recreational marijuana retail
stores in the following jurisdictions: unincorporated Clark County, Nevada; Las Vegas, Nevada;
North Las Vegas, Nevada; and Reno, Nevada. Under Nevada law, the State of Nevada’s
Department of Taxation (the “Department”) was responsible for allocating the new licenses of
recreational marijuana retail stores to jurisdictions within each county and was required to rank
the applications in accordance with applicable regulations and statutes. The highest ranking
applications were to be awarded licenses. Upon information and belief, the Department
delegated these responsibilities to an unidentified State Marijuana Consultant (“SMC”) that
offices outside of Nevada. The applications were supposed to be ranked by specified criteria set
forth below.

Prior to the 2018 application process with the Department, Plaintiff was previously
scored and ranked in the 2015 licensing procedure, pursuant to NRS 453 A, in conjunction with
a medical marijuana establishment permit application. In 2015, Plaintiff received a score of
198.62 and was ranked as the highest applicant for a medical marijuana dispensary in Las
Vegas, Nevada and Plaintiff was the seventh-highest ranked applicant for its license in the City
of Henderson, Nevada. A copy of the 2015 Medical Marijuana Dispensaries Scores and
Rankings by Jurisdiction is attached as Exhibit 1. The factors used for the 2015 rankings were
substantially similar to the factors to be used by the Department for the 2018 rankings for the
allocated licenses. The only additional factor was the diversity consideration. Plaintiff is the
only one hundred percent (100%) minority owned applicant.

On or about December 5, 2018, despite its prior exceptional ranking, Plaintiff was
informed by the Department that all of its applications to operate recreational marijuana retail
stores were denied. Plaintiff is informed and believes that the Department improperly granted
“conditional” licenses to applicants that were ranked substantially lower than the highest rated

Plaintiff on the 2015 rankings. Because substantially the same criteria were supposed to be

RSA0000
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used for the 2015 rankings and the 2018 rankings, it is stunning that Plaintiff went from first to
a ranking that did not qualify for a license and that three applicants that were dozens of spots
below Plaintiff in the 2015 rankings were awarded licenses.

According to press reports and public filings, the following applicants were given

licenses in Clark County:

1. Essence/Green Thumb—=38 licenses
2. Tap Roots—7 licenses
3. Green Growth Brands—7 licenses

The entire industry is a shocked both because disparity between the 2015 rankings and the 2018
rankings and because it was not anticipated that any single applicant could get more than 2 or 3
licenses. To quote the Las Vegas Medical Marijuana Association, Vegas Medical Marijuana
Association, “distribution should have been more disbursed.” 2

As a result, on January 15, 2019, Plaintiff initiated the present action for declaratory
relief, injunctive relief, and constitutional violations of procedural due process, substantive due
process, and equal protection. Plaintiff also sought a petition for judicial review and petition for
writ of mandamus. Plaintiff is informed and believes that the SMC’s electronic devices,
including computer servers, stand-alone computers, hard drives, laptops, tablets, thumb drives,
cell phones, and similar devices holding electronically stored information contain critical
evidence regardihg Plaintiffs claims. This evidence will show how the rankings were made. If
approved, an expert computer consultant who can download this electronically stored
information if the devices and passwords are provided should be retained/appointed.
Downloading this data—essentially, making copies of the relevant devices—will ensure this
potentially critical evidence is preserved and available in this case. A copy of the proposed

order requested by Plaintiff is attached as Exhibit 2.

2 Essence issued a press release on December 11, 2018 stating it was awarded 8 licenses. The Review

Journal reported on December 11, 2018 that Tap Roots got 7 licenses and Green Growth 7 licenses. December 11,
2018 Review Journal, Section B, p. 6B.
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SMC be ordered to preserve all electronically stored information relative to its communication

of SMC and the manner in which these applicators were evaluated.

production of electronically stored information:

It is equally important that their members of the Department of Taxation working with

As set forth in the proposed order, Plaintiff requests the preservation and/or immediate

Within 10 days of the entry of the order, the SMC shall make available to Plaintiff for
copying any servers or stand-alone computers, including external hard drives, laptops,
tablets, thumb drives, and similar devices containing electronically stored information;

Plaintiff’s counsel, the Department’s counsel, and their respective computer consultants
shall meet and confer to discuss the best way to facilitate the copying process;

If the SMC has a pre-existing organizational chart, it shall provide the same to Plaintiff’s
counsel within three business days of the entry of the order;

Within three business days of the entry of the order, the SMC shall provide a list of all
personnel who assisted in the processing and/or evaluation of applications for dispensary
licenses and a list of the cell phone numbers, including but not limited to personal cell
phone numbers, for each such person;

The SMC shall also designate up to five persons from this list that the SMC believes
were primarily involved in the processing and/or evaluation of license applications;

Within three business days of receiving the forgoing list, Plaintiff shall be allowed to
take the telephonic deposition of the Rule 30(b)(6) representative for the SMC to
identify the names and job descriptions of all those involved on behalf of the SMC in
assisting in the processing and/or evaluating of applications for dispensary licenses (the
purpose of the 30(b)(6) deposition is to identify persons whose cell phone data may
contain relevant, discoverable materials to ensure that all such data is preserved;

Within 10 business days of the entry of the order, the SMC shall make available for
copying all cell phones (business and personal) of each person that assisted in the
processing and/or evaluation of dispensary applications;

In the event that the SMC claims that a cell phone is not available, it shall file a sworn
declaration from the person whose cell phone is unavailable explaining why such phone
is unavailable (Plaintiff will have the option of conducting a telephonic deposition of
any employees claiming that their cell phone is unavailable);

Neither Plaintiff’s counsel nor Plaintiff or its agents or employees shall access the cell
phone data until the Department and Plaintiff agree on a procedure to protect non-
discoverable, confidential information on the cell phone (if the parties cannot agree, they
will submit their dispute to the Court);

Plaintiff’s counsel are not restricted from accessing the server data, including data from
any stand-alone computers, tablets, external hard drives, thumb drives, or similar
devices but shall maintain all such data as confidential for attorneys’ eyes only
(including review by Plaintiff’s General Counsel) pending the issuance of a
confidentiality order, if a Confidentiality Order is requested by Plaintiff, the Department,
or the SMC.

RSA0000¢
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- While the ruler of governing discovery require Defendant to preserve and maintain all
electronically stored information (ESI) related to this case, Plaintiff seeks an Order
which specifically requires Ms. Cronkita and Mr. Hernandez to preserve such ESI
related to their communication with SMC.

11
ARGUMENT

A. Despite the common law duty of preservation, critical evidence is often lost
and/or destroyed.

Bass-Davis held that there is a common law duty to “preserve evidence” when a “party
is on notice when litigation is reasonably foreseeable . . .;” holding:

In other words, when presented with a spoliation allegation, the threshold
question should be whether the alleged spoliator was under any
obligation to preserve the missing or destroyed evidence. The duty to
preserve springs from a variety of sources, including ethical obligations,
statutes, regulations, and common law. Courts, including this court, that
adhere to a common-law duty to preserve evidence have held that a party
is required to preserve documents, tangible items, and information
relevant to litigation that are reasonably calculated to lead to the
discovery of admissible evidence. Thus, the prelitigation duty to preserve
evidence is imposed once a party is on “notice” of a potential legal claim.
While few courts have expounded on the concept of notice, those that
have conclude that a party is on notice when litigation is reasonably
foreseeable.

Bass-Davis v. Davis, 122 Nev. 442, 449-50, 134 P.3d 103, 108 (2006) (Bold added). Our High

Court cited the following decisions for the bolded proposition. Blinzer v. Marriott Intern., Inc.,

81 F.3d 1148 (1st Cir. 1996); Rice v. U.S., 917 F.Supp. 17, 20 (D.D.C. 1996); Shaffer v. RWP

Group, Inc., 169 F.R.D. 19, 24 (E.D.N.Y. 1996). Like Bass-Davis, all of these cases held that it
was the reasonable prospect of potential litigation—not actual litigation—that triggered the
obligation to preserve evidence.

Despite the clear duty to preserve evidence, there have been dozens of Nevada cases
where a litigant did not preserve relevant evidence—either through inadvertence or

intentionally. See, e.g., Foster v. Dingwall, 126 Nev. _ , 227 P.3d. 1042 (2010); Bahena v.

Goodyear Tire & Rubber Co., 126 Nev. Adv. Op. 26, 235 P.3d 592 (2010); Stubli v. Big D.

Intern. Trucks, Inc., 810 P.2d 785 (1991); Young v. Johnny Ribeiro Building, 106 Nev. 88, 787
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P.2d 777 (1990). In each of the foregoing cases, an order to preserve and turn over relevant
evidence could have avoided acrimonious sanctions debates.

In this case, there are serious concerns about the preservation of the evidence. First, the
defendant does not have the evidence—it is out of state in the possession of SMC. Second,
some types of the evidence have mystgriously disappeared in like cases, e.s., Tom Brady deleted
cell phone messages in the NFL deflate-gate investigation. Losing any of the critical electronic
records of the SMC would irreparably prejudice Plaintiff’s ability to prove its case.

B. Plaintiff is entitled to an order requiring the preservation and immediate

production of relevant electromically stored information from computer

servers and cell phones.

Bass-Davis v. Davis, 122 Nev. 442, 449-50, 134 P.3d 103, 108 (2006) holds that

“documents, tangible items, and information relevant to litigation that are reasonably calculated
to lead to the discovery of admissible evidence” must be preserved and produced. In this case,
the electronic data described above is both relevant to the litigation and potentially unavailable
at a future date without immediate preservation. Using the requested cell phones as an example,
the NFL deflategate investigation of Tom Brady highlights how critical cell phone data can
disappear. See NFL Mgt. Council v. NFL Players Assoc., 820 F.3d 527, 544 (2016) (“Finally,

any reasonable litigant would understand that the destruction of evidence, revealed just days
before the start of arbitration proceedings, would be an important issue. It is well established
that the law permits a trier of fact to infer that a party who deliberately destroys relevant
evidence that party had an obligation to produce did so in order to conceal damaging
information from the adjudicator.”) The proposed preservation order will ensure that such
electronic data does not disappear in this case.

C. The parameters of Plaintiff’s requested preservation and turn-over order

are reasonable.

Plaintiff is not requesting anything that it is not otherwise entitled to receive in the
regular course of this litigation. Given the $465 million stakes of this litigation and the reality
that electronically stored information is regularly lost or deleted, Plaintiff simply seeks an order

ensuring that this information is preserved and available. Plaintiff has proposed safeguards

10
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protecting potentially confidential ér priviieged information on all cell phones and is willing to
coof)erate with the Department to protect the reasonable interests of all involved. This is not a
novel request, as Plaintiff’s counsel have had similar requests granted by other courts in the
Eighth Judicial District.
I
" CONCLUSION

Plaintiff has filed a lawsuit against the Department relating to the unreasonable and
unconstitutional denial of its applications for recreational marijuana retail stores in Clark
County, Nevada. The thirty-one licenses in dispute have an estimated value of $465 million
dollars. Defendant hired an out-of-state marijuana consultant (“SMC) to do all the ratings of | -
hundreds of applicants. The SMC’s electronic devices, including computer servers, stand-alone
computers, hard drives, laptops, tablets, thumb drives, cell phones, and similar devices holding
electronically stored information contain critical evidence regarding Plaintiff’s claims. The
proposed electronic data preservation and turn-over order is required to ensure that potentially
significant electronically stored information is not lost. Accordingly, and for all of the forgoing

reasons, the instant motion should be granted.

DATED this /7 ay of February, 2019.

PARKER, NELSON & ASSOCIATES, CHTD.

THEODORE PARKER, 1II, ESQ.
Nevada Bar No.: 4716

2460 Professional Court, Suite 200
Las Vegas, Nevada 89128
Telephone: (702) 868-8000
Facsimile: (702) 868-8001

Email: tparker@pnalaw.net
Attorneys for Plaintiff
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*Results not shown below reflect the confidentiality of NRS 453A.700 and applicant did not provide a consent

1{Nevada Organix {1C 209.833[Y
2JCONSENT TO RELEASE NOT PROVIDED Y
3{NNV Seqvice I, LIC 193.35|KN
4INNVY Sepvices It, LLC 193.01 [N
S{5Seat Investynents LLC 186.66|N
6{CapWell, tHC 178.3IN
7|8ioNeva Inpovations of Carson City, LLC 161,36 N
8| CONSENT TO RELEASE NOT PROVIDED N
${The MedMen of Nevada 2, LLC 150.99|N
10}CONSENT TO RELEASE NOT PROVIDED N
11{Green Grasshaper 15.67|N

“Provisianal Ucense Yes ] No

i [tiviree Wellness, ULC 208.31Y
2|integral Assedates I, LLC 204.03FY
3|Clear River, LLC 201.8¢Y
A{CONSENT TO RELEASE HOT PROVIDED Y
S|Waveseer of Nevada 199381V
6}Henderson Ogganic Remedies LLC 1941N
7{Nevada Well Center 193.62]N
8lules! Henderson Dispentasy, LLC 192.37|N
9 the Clinic Nevada, LLC 191.01[N
18|Gravias Henderson LC 182.4|N
11|Sagebrush Wellness, LLC 172.66[N
12|Serenity Wellness Cenler, LLC 16913 [N
13|360 Global Sciences, Inc, 16470 [N
14|CONSENT TO RELEASE NOT PROVIDED N
15|BioNeva | ions of Hend , ULC 163.63|N
16| CONSENT TO RELEASE NOY PROVIDED N
17{The MedMen of Hevada 2, LIC 161N
18{CONSENT TO RELEASE NOT PROVIDED N
19{Tweive Twelve, LLC 147.76{N
20{Greeq Life Di y, inc. 144 931N
21}Agua Street LLC 142.27|N
22|CONSENT TO RELEASE NOT PROVIOED N
23{Vi Vida LLC 128.69|N
24{Unilern 125.63{N
25{Unilern 124|N
261Greenway Health Community, LLC 112.23|n
27{CONSENT TO RELEASE NOY PROVIDED N

1|Nevads Wellness Center 198.521Y
2|Medifarm, LLC 197.72|Y
3|NoLesf CLV O y. LLC 189.71|N*"*
4|CONSENT TO RELEASE NOT PROVIDED Y
5[Silver. Sage Wellness, LLC 187.018Y
BParadise Wellness 186.843Y
73Clark NMSD, LEC DBA NuVeda 185.45{¥
B{CONSENT TO RELEASE NOY PROVIDED Y
9JCONSENT 10 RELEASE NOY PROVIDED Y
10[Desert Aire Weliness 172.33]Y
11[Sereqity.Weliners Center, LLC 171.8]Y
12{Nevada Weltness Froject, LLC 1651y
13}Aacres Medical, LLC 167.3]y**
14| CONSENT TO RELEASE NOT PROVIDED N
i ha's di 163.26iN
16}Nevada Cares, LEC 161.56{N
I7{CONSENT YO RELEASE NOT PROVIDED N
1B{CONSENT YO RELEASE NOY PROVIDED N
19|CONSENT TO RELEASE NCY PROVIDED N
20| THC Mevada LLC 15467 [N
21[CONSENT TO RELEASE NOT PROVIDED N
22|Red Rock Weliness LL.C 153.96[N
23| CONSENT TO RELEASE NOT PROVIDED N
24{CONSENT TO RELEASE NOT PROVIDED N
2SICONSENT TO RELEASE NOT PROVIGED N
26{CONSENT TO RELEASE NOT PROVIOED N
27]CONSENY TO RELEASE NOT PROVIDED N
28}QualCan of Las Vegas, LLC 151.29|N
29iCannabls i e Groug LLC 150.65|N
30JCONSENY TO RELEASE NOT PROVIDED N
*Rreallocated 1 regi ion issued to Senate Bl 276 from the 2015 Legislative Session,
**Provisionz| egistration issued per coust orcder.
***Provisional regi: rescinded fwithd per court order.
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MEDICAL MARIUANA DNSPENSARIES

S --= . Scores and Rankings by lurisdiction

*Revised 12/21/2015 3pm

31{CONSENY YO RELEASE NOT PROVIDED N
32{The MedMenp of Kevada 2, LLC 14B.33(N
33[CONSENT YO RELEASE NOT PROVIDED N
34|Physis One LLT 143.82{N8
35 |Buffalo Center Medical Adyocates 14254N
36{Primo Dispensary 137,33 N
3ITICONSENT TO RELEASE NOT PROVIDED N
18| Diversified Modalities Retail Lid. 124.66]N
391Green Leal Farms Holdings Inc. 115.27{N
40]Mm'Life Weliness, ELC 113.67|N
41{CONSENT TO RELEASE NOT PROVIDED N
421Blassum Group, (LC 131.67|N
43|CONSENT TO RELEASE NOT PROVIDED N
44}CONSENT YO RELEASE NOT PROVIDED N
45|CONSENT TO RELEASE NOT PROVIDED N
46[Valley Healing Group Inc. 96.53IN
47|CONSENT TO RELEASE NOT PROVIDED N
48|CONSENT TO RELEASE NOT PROVIDED (4
43 |CONSENT TO RELEASE NOT PROVIDED N

'CLARK COUNTY= MESQUITE

1{Waveseer of Las Vepas 197.7%
2|Tryke Companies SO NV, 1.C 19297
3{Cheyenne Medical, LLC 191.07,
43CIRrk NMSD, LLC DBA NuVeda 187.1
5{Green Thermpeutics LLC 178.33
BINLV-1 LT 164.2)
7360 Global Sciences, Inc, 163.37

de Health Center NV LIC 160.98
3{NLY Health and Wellness LLC 154

CONSENT TO RELEASE NOT PROVIDED

CONSENT YO RELEASE NOT PROVIOED

CONSENT TO RELEASE NOY PROVIDED

NLVD, LLC

1357.94]

Lone Mountain Parmers, LLC

133.82

CONSENT TO AELEASE NQT PROVIDED

CONSENT TO RELEASE NOT PROVIDED

[CONSENT TO RELEASE NOT FROVIDED

Greenway Health Community North, LLC

110.23

CONSENT TQ RELEASE NOT PROVIDED

CONSENT TO RELEASE NOT PROVIDED

Medical Cannabis Healing LLC

78.01)

Tlzir|elz|z|Z|Z(Z=|2j2|R |22 |Zi=Z<|xX]|xX]"

AR ) ORPORATED AR
iness Name isional Licerise Yes / No
1|Teyke Companies SO NV, HC 212.97]Y
2|CONSENT TD RELEASE NOT PROVIDED Y
3]CONSENT TO RELEASE NOT PROVIDED Y
4|MM Company, UC 203.58]Y
~ewr Silivires Wellness, LLC 201.64]Y
Medifa uc 201.041Y
7{Medifsrm, LLC 20071y
8|Clear River, LLC 197.48|Y
S|CONSENT YO RELEASE NOT PROVIDED Y
1D|CONSENT 10 RELEASE NOT PROVIDED Y
11{The Clinic Nevada, ULC 190.68}Y
12{Nuleaf Clark Dispensary, {1C 189,03y
13ICONSENT YO RELEASE NOT PROVIDED Y
143CONSENT TO RELEASE NOT PROVIDED Y
1SICONSENT TO RELEASE NOT PROVIDED \d
16[Eupheria Wellpess LLC 176.32}Y
17|Gravitas Nevada LTD 176.03§Y
18]CONSENY TO RELEASE NOT PROVIDED Y
18 Hust Quality LLC 172.86|¥~
20[3ust Quality LLC 171.18|N
21{CONSENT TO RELEASE NOT PROVIDED N
22]CONSENT TO RELEASE NOT PROVIDED Y*
23]Polads Dispensasy, LLC 163.67|N
24 |CONSENT TO RELEASE NOT PROVIDED \ad
25|CONSENT TO RELEASE NOT PROVIDED Y*
26|CONSENT TO RELEASE NOT PROVIDED N
27{The MedMen of Nevada 151.62{¥"
28{QualCan, LULC 150,95IN
29|CONSENT TO RELEASE NOT PROVIDED Lad
30|CONSENT TO RELEASE NQT PROVIDED N
31]Las Yegas Wellness Center, Inc. 143.5€IN
32{Globai Harmony, 1LC 14126
33{Nevada Medical Marijuana Dispensary, {nc. 137.18[y"
34iCamelot NV LC 132.32]N
35{CONSENT TO RELEASE NOT PROVIDED N

»

{ regi jon issthed pursuant to Senate 88l 276 {rom the 2015 tegisiative Session,

p
*+provisional registration issued per court order.

«

F

| registration rescinded/wi

per court arder,
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| 36]CONSENT TO RELEASE NOT PROVIDED

I 37[NXTGEN Weliness, 1L.C

N
1n7.0N

. S

Builess Nam
1|CONSENT TO RELEASE NOT PROVIDED Y
2}MM Cevelopment Corpany, LLC 206.931N
3INye Natural Medicinal Solutions, ULC 186.11N
410ptions Medical Center Pahcump, LLC 166.96/N
SINCMM, LLC 136.95iN
S{CONSENT TO RELEASE NOT PROVIDED N

Provisional Licensa Yei / No

Livfree Wellness Heno, L1C

1
2|CONSENT TO RELEASE NOT PROVIDED Y
3¢{Medifarm |, LLC 203,681Y
4]The Clinic Nevada, LLC 3963317~
$]CONSENT TO RELEASE NOT PROVIDED N
6|The Capnavative Groug, UWC 193.37|n
T{NNY Services IV, LLC 191.931N
8{CONSENT TO RELEASE NOT PROVIDED N
5{Nuleaf Rena Dispensary, LLC 189.37{N
J0[CapWell, LLC 171.23iN
11[NeVWA, LLE 156.66{N
12{The MedMen of Nevada 2, L1C 154.99IN
33{The Canopy Rene, Jac. 153.41|N
14{Naturally Nevada LLC 150.731N
1SLCONSENT TO RELEASE NOY PROVIDED N
16{A New Leal Wellness Center, ILC 146.6{N
17]Higk Sierra Holistics 122.05IN
18| CONSENT TQ RELEASE NOT PROVIDED N
19{Wells and Tayior, LLC £8,99iN
20{Herbal Care, 1LC 83.91{N
21{CONSENT TO RELEASE NOT PROVIDED N
22JCONSENTY TO RELEASE NOT PROVIDED N
23{Green Tree Therapy, LLC 62.69|N
24|CONSENT 70 RELEASE NOY PROVIDED R
25iGreen Grasshaper 21.67iN

rovislanal Ucknse Yes / No
1|silver State Relief, LLC 225.15{¥
2| ¥ryke Companies Beno, LLC 202.031Y
3|Greenteaf Wellness, tnc, 1543y*
ANV Services 1V, UL 1914N
51The MedMaen of Nevada 2, LLC 152.33|N
${Common Sense Botanicals 143.97|N
7{CONSENT YO RELEASE ROT PROVIDED - N
BJCONSENT YO RELEASE NOT PROVIDED L
S{CONSENT TO RELEASE NOY PROVIDED N

1iNevada Organix LiC 212.49{Y
2{Tryke Companies Rene, LLC 204.651Y
3| NuLeat incline Dispensary, LLC 1917}y
a]The Clinic Nevada, LLC 151.01{¥
$|55eat Javestments LC 18B.34{Y
&|Washoe Dispensary, LLC 173.67{Y"
7|gioNeva Innovations of Washoe County, LEC 163.04[N
BICONSENT TO RELEASE NOT PROVIOED N
9{CONSENT TO RELEASE NOT PROVIDED N
10{CONSENT TO RELEASE NOT PROVIDED N
11]CONSENT T0 RELEASE NOT PROVIDED N

“Reallocated provisional registration issued pursuant to Senate Bill 276 frorn the 2015 tegislative Session.

=+Pprovisional registration issued per court order,
*~*Provisional registration rescinded/withdmawn per court order.
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THEODORE PARKER, III, ESQ.
Nevada Bar No.: 4716

PARKER, NELSON & ASSOCIATES, CHTD.

2460 Professional Court, Suite 200
Las Vegas, Nevada 89128
Telephone: (702) 868-8000
Facsimile: (702) 868-8001
Emaul: tparker@pnalaw.net
Attorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

NEVADA WELLNESS CENTER, LL.C a
Nevada Limited Liability Company,

Plaintiff,
Vvs.
STATE OF NEVADA, DEPARTMENT OF
TAXATION; and DOES I through X; and

ROE CORPORATIONS I through X,
meclusive.

Defendants.

Case No.: A-19-787540-W
Dept. No.: XVIII

ORDER GRANTING EMERGENCY
MOTION FOR ORDER REQUIRING
THE SMC TO PRESERVE AND/OR
IMMEDIATELY TURN OVER
RELEVANT ELECTRONICALLY
STORED INFORMATION FROM
SERVERS, STAND-ALONE
COMPUTERS, AND CELL PHONES

Plaintiff , NEVADA WELLNESS CENTER, having filed an Emergency Motion For

Preservation Of Electronic Data and having given the counsel for Department of Taxation

notice of such request, and it appearance that the Department of Taxation retained a consultant

to evaluate and rate marijuana dispensary license applications (hereinafter referred to as the

SMC or "State Marijuana Consultant"), and good cause appearing for the preservation of

electronic data of the SMC, it is hereby ORDERED, ADJUDGED and DECREED as follows:

ORDERED that the SMC ("State Marijuana Consultaht") shall make any servers or any

standalone computers (including laptops, iPads or thumb drives) in its possession available for

copying by Plaintiff in the next 10 business days after execution of this order. To allow Plaintiff
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and the State (i.e., the Nevada Department of Taxation) to determine the most efficient way to
allow the EDI expert for Plaintiff to make such copies, the SMC shall make its primary IT
person available for a conference call with counsel for the Plaintiff, counsel for the State (and
counsel for the SMC if desired by the SMC) to identify in general the types of servers
(including standalone computers and laptops) that will be subject to the copying protocol and
types and amount of data maintained on such servers (including standalone computers and
laptops). The conference call shall be held no later than 5 business days after execution of this
order.

ORDERED that the SMC shall provide Plaintiff a list of personnel that assisted in the
processing of all applications for dispensary licenses and/or evaluated such license applications
and provide a list of the cell phone numbers (including but not limited to personal cell phone
numbers) for each such person within 3 business days of after execution of this order. At the
same time, the SMC shall also designate up 5 persons on such list that the SMC believes were
primarily involved on behalf of the SMC in the processing of all applications for dispensary
licenses and/or the evaluation of such license applications. If the SMC has a pre-existing
organizational chart, it shall provide the same to Plaintiff at such time but the SMC is not
obligated to create an organizational chart. Within 3 business days after receiving the foregoing
list from the SMC, Plaintiffs shall be allowed to take the telephonic deposition of the person
most knowledgeable (hereinafter “PMK™) for the SMC to identify the names and job
descriptions of all persons (including temporary employees, if any) that were involved on behalf
of SMC in assisting in the processing of applications for dispensary licenses and/or evaluating
such licenses. The purpose of the PMK deposition is to identify persons whose cell phone data
may contain relevant discoverable materials to ensure that all such data is preserved.

ORDERED that the SMC shall make all cell phones of each such person that assisted in
the processing of applications for dispensary licenses and/or evaluated such license applications
available for copying in the 10 business days after execution of this order at a location
convenient to SMC. The SMC shall be required to produce both business and personal cell

phones for each such person. In the event any such cell phones are not available, the SMC shall
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file a sworn declaration from the pérson whose cell phone is not available explaining why such

cell phone is not available within 10 business days after execution of this order. If Plaintiff so ...

desires, Plaintiff may conduct a telephonic deposition or any person claiming that a cell phone
1s not available to be copied to explore the validity of the reason that the cell phone is
supposedly unavailable.

ORDERED that neither Plaintiff's counsel nor Plaintiff or their agents or employees
shall access the cell phoﬁe data until the State and Plaintiff agrees to a procedure to protect non-
discoverable confidential data or the Court allows such access by subsequent order. The SMC
is authorized to inform any such persons whose cell phone data is copied that any and all
personal information will either be returned or déstroyed at a later date. Plaintiff's counsel and
Plaintiff and their agents or employees are not restricted from accessing server data or any data
from standalone computers (including laptops, iPads and thumb drives) but shall maintain all
such data as confidential for attorneys’ eyes only (including review by General Counsel for
Plaintiff) pending issuance of a confidentiality order, if a confidentiality order is requested by
Plaintiff, the State or SMC.

ORDERED that the SMC is directed to maintain any and all documents in its possession
regarding the processing of applications for dispensary licenses and/or evaluation of such
license applications, including but not limited to the following: (1) any and all communications
between the SMC and the State; (2) any and all directions provided by the State to the SMC
regarding the processing of applications or the evaluation of the applications; (3) any and all
communications between the SMC and any applicant (or with the attorneys or consultants for an
applicant) regarding any subject matter; (4) the contract, if any, between the SMC and the State
and all invoices, if any, sent by the SMC to the State; (5) any and all preliminary rankings of
applicants by jurisdiction or otherwise by SMC that pre-date the final ranking; (6) any and all
work papers (including notes) used by the SMC in the processing of applications for dispensary
licenses and/or evaluation of such license applications; (7) any and all spread sheets created by
the SMC regarding the applications for dispensary licenses; and (8) any and all notes of formal

or informal meetings among SMC personnel regarding the processing of applications for
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dispensary licenses and/or evaluation of such license applications.\ The State shall not be

required to produce the documents set forth in categories 1 through 8 at an expedited pace but

shall be required to identify the same with specificity at the Rule 16.1 conference, and
ORDERED that the State shall serve a copy of this Order upon the SMC within one

business day of its execution.

DATED this ___ day of February, 2019.

DISTRICT JUDGE

Respectfully submitted by:

PARKER, NELSON & ASSOCIATES, CHTD.

THEODORE PARKER, 111, ESQ.
Nevada Bar No. 4716

2460 Professional Court, Suite 200
Las Vegas, Nevada 89128
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Electronically Filed
3/712019 11:16 AM
Steven D. Grierson

OPPS CLER OF THE COU
AARON D. FORD gt s P '

Attorney General
Robert E. Werbicky (Bar No. 6166)
Deputy Attorney General
Office of the Attorney General
555 E. Washington Ave., Ste. 3900
Las Vegas, NV 89101
(702) 486-3105 (phone)
(702) 486-3416 (fax)
rwerbicky@ag.nv.gov

Attorneys for Defendants
State of Nevada Department of Taxation

DISTRICT COURT
CLARK COUNTY, NEVADA

NEVADA WELLNESS CENTER, LLC, a Case No. A-19-787540-W
Nevada Limited Liability Company, Dept. No. XVIII
Plaintiff, OPPOSITION TO EMERGENCY MOTION

FOR ORDER REQUIRING THE SMC, MS.
KAREN CRONKITA AND MR. DAMON
Vvs. HERNANDEZ OF DEPARTMENT OF
TAXATION TO PRESERVE AND/OR
IMMEDIATELY TURN OVER RELEVANT

STATE OF NEVADA, DEPARTMENT OF ELECTRONICALLY STORED
TAXATION; and DOES I through X; and ROE INFORMATION FROM SERVERS, STAND-
CORPORATIONS [ through X, inclusive. ALONE COMPUTERS, AND CELL PHONES

ON ORDER SHORTENING TIME
Defendants.
Date of Hearing: March §, 2019
Time of Hearing: 9:30 a.m.

The STATE OF NEVADA, DEPARTMENT OF TAXATION by and through their counsel,
AARON D. FORD, Attorney General and ROBERT WERBICKY, Deputy Attorney General, hereby
make a SPECIAL APPEARANCE and files its Opposition to Plaintiff’s Emergency Motion for Order
Requiring the SMC, Ms. Karen Cronkita [sic] and Mr. Damon Hernandez of Department of Taxation to
Preserve and/or Immediately Turn Over Relevant Electronically Stored Information From Servers,
Stand-alone Computers, and Cell Phones on Order Shortening Time.

This opposition is based on the attached Points and Authorities, all papers and pleadings on file

herein, and any argument allowed at a hearing on this matter.
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MEMORANDUM OF POINTS AND AUTHORITIES

L. Factual Background
A. The Applications for Retail Marijuana Stores

As is well known, once recreational marijuana usage became legal in Nevada, the Législature
limited the number of store licenses that could be issued. NRS 453D.210. In 2014 there were 66
Marijuana Retail Store licenses available. There were 198 applications submitted for these 66 licenses.
In this application period, one out of every three applications resulted in a license being issued.

On July 5, 2018 the Department posted its intent to accept applications in September 2018. From
September 7, 2018 until September 20, 2018 the Department of Taxation Marijuana Enforcement
Division accepted applications for Marijuana Retail Store licenses. In this application period, by statute,
there were only 64 licenses available state-wide. Only 61 conditional licenses were issued.! Some of the
61 licenses were issued in jufisdictions that don’t currently allow for marijuana sales.?

The coveted licenses were in Clark County where only 31 licenses were available. Ten (10)
licenses were allotted to Unincorporated Clark County, ten (10) were allotted to the City of Las Vegas,
six (6) were allotted to the City of Henderson,? and five (5) were allotted to the City of North Las Vegas.
Zero (0) licenses were available in Mesquite, Nevada.

The Department had a contract with a company called Manpower to provide personnel for
temporary employment. The Department used this contract to secure six (6) temporary workers to grade
the 462 applications. These employees are usually referred to as the Manpower Employees. After
training, the Manpower Employees graded the applications. These grades were put onto a spreadsheet
and totaled. The spreadsheet was submitted to the Department to ensure there were no math errors and
then rank the applications based on the total scores. The Department then awarded the conditional

licenses based on the total score until the number of licenses in any jurisdiction was exhausted.

! Churchill County had one license allocated, but the Department didn’t receive any applications for
Churchill County. Pershing County had two licenses allocated, but the Department only received one
application for Pershing County. Lincoln County had two licenses allocated, but the Department only
received one application. 7

2 The Department does not take the local jurisdiction’s position on legality when issuing license. If
awarded a license in such a jurisdiction, the licensee has 12 month to convince the jurisdiction to change
their mind and become operational.

3 At the time, the City of Henderson had a moratorium on the issuance of new licenses by the city.
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On December 5, 2018 the Department notified the applicants individually whether they were
awardéd a license or not. Given the limited number of licenses available approximately 87% (or 401 of
462) applications) were denied. The competition was even fiercer in Clark County. In those jurisdictions
312 applications were submitted but only 31 conditional licensés issued. Thus, over 90% of the
applications were rejected.

As such, Nevada Wellness Center, LLC was just one of the hundreds of disappointed applicants
who were not awarded a licenses in 2018.

B. The Score Review Meeting

Pursuant to regulation NAC 453D.274(2) Nevada Wellness Center, LLC requested a review of
the scoring information. This review occurred on or about January 19, 2019.* Ms. Karalin Cronkhite
and Mr. Damon Hernandez were the two Department of Taxation employees designated to conduct the
SCOre review.

NRS 453D.274(3) strictly limits the scope of the score review. It is not appropriate for an
applicant to ask questions about the process during this review. In fact, the regulation specifically
prohibits the Department employees from discussing the scoring process. NRS 453D.274(3) provides,
in part:

The employee designated by the Department to conduct the review shall
not discuss or comment on the scores, the review of the application by the
Department or any other application submitted to the Department.

The score review only allows the applicant to see the scores received in the various categories that make
up the total score issued.

C. The Instant Motion

The Plaintiff is seeking an emergency preservation order which was filed on February 27, 2019.
The Plaintiff>s only factual basis for seeking a preservation order is contained in the affidavit of Theodore

Parker, III, Esq.. He states:

3. On January 19, 2019, Declarant and owners of Nevada Wellness
Center met with Ms. Cronkita [sic] and Mr. Hernandez. During the
meeting Declarant was informed that Ms. Cronkita [sic] and Mr.

4 The PLAiRTFfilEd the instant litigation on January 15, 2019. The Complaint still has not been properly
served.
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Hernandez would not provide information on training the evaluators or the
method of scoring.

4. Moreover, Ms. Cronkita [sic] and Mr. Hernandez informed
Declarant that they were instructed not to answer any questions regarding
how the scoring was done. Ms. Cronkita [sic] and Mr. Hernandez also
refused to tell Declarant who instructed them to not answer any such
questions.

Affidavit of Theodore Parker, III, Esq., p. 4, In. 20 - p. 5, In. 3.

As noted, these employees are prohibited by law from discussing these issues. Thus, Plaintiff is
requesting a preservation order solely on the basis that Department employees followed the law.
1L Legal Argument

A. The Plaintiff is not entitled to a preservation order.

The Sedona Principles and Sedona commentaries” thereto are the leading authorities on electronic
document retrieval and production. Ford Motor Co. v. Edgewood Properties, Inc., 257 F.R.D. 418, 424
(D.N.J. 2009); William A. Gross Const. Assc., Inc. v. American Mfrs. Mut. Ins. Co., 256 F.R.D. 134, 136
(S.D.N.Y.2009) (“[t]his Court strongly endorses The Sedona Conference Cooperation Proclamation™);
John B. v. Goeiz, 531 F.3d 448 (6th Cir.2008) (following principles); Aguilar v. Immigration and
Customs Enforc. Div. of U.S. Dep't of Homeland Sec., 255 F.R.D. 350 (S.D.N.Y.2008) (same).

Comment 5 f of the Sedona Principles deals with preservation orders and provides, in part:

In general, courts should not issue a preservation order over
objection unless the party requesting such an order demonstrates its
necessity, which may require an evidentiary hearing in some
circumstances. Because all litigants are obligated to preserve relevant
information in their possession, custody, or control, a party seeking a
preservation order must first demonstrate a real danger of evidence
destruction, the lack of any other available remedy, and that a
preservation order is an appropriate exercise of the court’s discretion
and is tailored to require only preservation of information relevant to
the claims and defenses.

Such orders violate the principle that responding parties are
responsible for preserving and producing their own ESI. See Principle 6.
More generally, preservation orders should rarely be issued over

5 The Sedona Principles, Third Edition: Best Practices, Recommendations & Principles for Addressing
Electronic Document Production, 19 Sedona Conf. J. 1 (2018). The copyright notice indicates the Journal
is available on a complementary basis to courthouses.
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objection, and only after a full and fair opportunity to present

“evidence and argument. This is particularly important when dealing with -
ESI that may be transitory, not reasonably accessible, or not susceptible to
reasonable preservation measures. The 2006 Advisory Committee Note to
Rule 26(f) instructs that “the requirement that the parties discuss
preservation does not imply that courts should routinely enter preservation
orders. A preservation order entered over objections should be narrowly
tailored. Ex parte preservation orders should issue only in exceptional
circumstances.”

(emphasis added).

The Plaintiff has not provided any evidence demonstrating a real danger of evidence destruction,
that no other remedy is available, or such an order would be appropriate. The Department is objecting
and Plaintiff did not provide any relevant evidence in support of its request.

The Sedona Principals also discuss the obligation to preserve evidence generally. Sedona

Principle 5 provides:

The obligation to preserve electronically stored information requires
reasonable and good faith efforts to retain information that is expected to
be relevant to claims or defenses in reasonably anticipated or pending
litigation. However, it is unreasonable to expect parties to take every
conceivable step or disproportionate steps to preserve each instance of
relevant electronically stored information.

Comment 5.e. provides:

The preservation obligation for ESI does not impose heroic or unduly
burdensome requirements on parties. Rather, the obligation to preserve
normally requires reasonable and good faith efforts. As discussed in
Comment 3.a., the identification of data sources that may be subject to
preservation and production should be discussed among the parties early
in the case. If the parties are unable to agree on the scope of preservation,
they should raise the issue with the court at the Rule 16(b) conference. See
also Comment 4.b.

An obligation to undertake extraordinary efforts should be imposed only
when a court, after consideration of proportionality principles, determines
that there is a substantial likelihood that the ESI exists; that it is directly
relevant to a claim or defense and would not remain in existence absent
intervention; that the ESI (or its substantial equivalent) cannot be found in
another, more accessible data source; and that its preservation is likely to
materially advance the resolution of the litigation in a just, efficient, and
relatively inexpensive manner.

There is no need for a preservation order because there is no indication the Department is destroying or

losing data. Indeed, the Department is already preserving potentially relevant data.
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Further, the Sedona Principles clearly show the Plaintiff is demanding discovery far out of

proportion to legitimate discovery purposes. Sedona Principle 2 provides:

When balancing the cost, burden, and need for electronically stored
information, courts and parties should apply the proportionality standard
embodied in Fed. R. Civ. P. 26(b)(1) and its state equivalents, which
requires consideration of the importance of the issues at stake in the action,
the amount in controversy, the parties’ relative access to relevant
information, the parties’ resources, the importance of the discovery in
resolving the issues, and whether the burden or expense of the proposed
discovery outweighs its likely benefit. -

Comment 2 d further provides:

Evaluating the need to produce ESI requires that a balance be struck
between the burdens and need for ESI, taking into account the
technological feasibility and realistic costs involved.

Discovery burdens should be proportional to the amount in controversy
and the nature of the case, including consideration of the importance of
issues at stake in the litigation. See Comment 2.a. In fact, Rule
26(g)(1)(B)(iii) requires counsel to certify that discovery requests are
proportional. If proportionality is not observed, discovery costs may
prevent the just, speedy, and inexpensive determination of litigation as
Rule 1 contemplates.

Costs cannot be calculated solely in terms of the expense of computer
technicians to retrieve the ESI, but must factor in other litigation costs,
including the accessibility of the ESI, the interruption and disruption of
routine business processes and IG practices, and the costs of reviewing the
ESI. These burdens on information technology personnel and the resources
required to review ESI for relevance, privilege, confidentiality, and privacy
should be considered in any calculus of whether to allow discovery, and,
if so, under what terms. In addition, the non-monetary costs (such as the
invasion of privacy rights, risks to business and legal confidences, and
risks to privileges) should be considered.

(emphasis added). Thus, the relevance of the phone data to the Plaintiff’s allegations should be examined
before a preservation order is issued. Further, the non-monetary impact of the Plaintiffs’ requests should
also be explored.

B. The Plaintiff has not met its burden.

1. The Plaintiff has not shown any likely information on the phones is relevant to

their allegations.
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The Plaintiff’s motion does not establish what specific electronic information may support any
allegation made in its Complaint or in the Motion. In fact, the alleged basis for the preservation and/or
turnover is the fact the Department complied with the law. Obviously, this is absurd. The Plaintiff has
failed to provide anything but rank, unsubstantiated speculation as to what exists on the cell phones or
other electronic devices. Given the allegations in the Complaint, thé request made by Plaintiff is
completely out of proportion to the burdens imposed.

2. The burdens imposed by Plaintiffs’ requests.
1. Forensic imaging is only very rarely employed.

Forensic imaging of devices an extraordinary step. An oft quoted Sedona principle is:

[c]ivil litigation should not be approached as if information systems were
crime scenes that justify forensic investigation at every opportunity to
identify and preserve every detail.... [M]aking forensic image backups of
computers is only the first step of an expensive, complex, and difficult
process of data analysis that can divert litigation into side issues and
satellite disputes involving the interpretation of potentially ambiguous
forensic evidence.

John B. v. Goetz, 531 F.3d 448, 460 (6th Cir. 2008) (quoting The Sedona Principles: Best Practices,
Recommendations & Principles for Addressing Electronic Production, Second Edition, 34, 47 (2007),
available at https:/thesedonaconference.org/publication/The% 20Sedona% 20Principles).

The Goetz went on to hold forensic imaging is only to be employed very rarely. The Goetz court
held a lower court “committed a clear error in judgment” in compelling forensic imaging. The court

explained:

There is less clarity, however, surrounding the question of a district court's
authority to compel the forensic imaging and production of computer hard
drives as a means by which to preserve relevant electronic evidence.
Because litigants are generally responsible for preserving relevant
information on their own, such procedures, if at all appropriate, should be
employed in a very limited set of circumstances. Cf. The Sedona
Principles, supra, at 33 (noting that, because all litigants are obligated to
preserve relevant information in their possession, preservation orders
generally must be premised on a demonstration that a real danger of
evidence destruction exists, a lack of any other available remedy, and a
showing that the preservation order is an appropriate exercise of the court's

s Goelz seems to be cited heavily in electronic discovery cases in federal courts.
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" “discretion). In this case, the district court ordered the forensic imaging
predominantly for preservation purposes, explaining that “[t]hese Orders
were to protect against the Defendants' destruction of responsive
information in light of the Defendants' persistent refusals to produce ESI
in violation of the Court's orders.” In so doing, the district court committed
a clear error in judgment.

Goetz, supra.531 F.3d at 459 (6th Cir. 2008). After the Goetz court noted a party may voluntarily chose

to forensically image information, it went on to explain:

Nevertheless, “[c]ourts have been cautious in requiring the mirror imaging
of computers where the request is extremely broad in nature and the
connection between the computers and the claims in the lawsuit are unduly
vague or unsubstantiated in nature.” Balboa Threadworks, 2006 WL
763668, at *3; see also Balfour Beatty Rail, Inc. v. Vaccarello, No. 3:06—
CV-551-J-20MCR, 2007 WL 169628, at *2—*3 (M.D.Fla. Jan.18, 2007);
Diepenhorst v. City of Battle Creek, No. 1:05-CV-734, 2006 WL
1851243, at *2—*4 (W.D. Mich. June 30, 2006). As the Tenth Circuit has
noted, albeit in an unpublished opinion, mere skepticism that an opposing
party has not produced all relevant information is not sufficient to warrant
drastic electronic discovery measures. See McCurdy Group, LLC v. Am.
Biomedical Group, Inc., 9 Fed.Appx. 822, 831 (10th Cir.2001).

Goetz, supra, 531 F.3d at 459;60. As noted above, the connection between the phones and the claims
made by Plaintiff is extremely vague and entirely unsubstantiated. The Plaintiff’s request for imaging is
extremely broad as well as intrusive in nature.

Mere skepticism that a party has not produced relevant information is not a proper basis for
forensic imaging or does it even warrant a preservation order. The case of Matrix Partners VI LLP v.

Nat. Res. Recovery, Inc., No. 1:08-CV-547-TH, 2009 WL 10677430 (E.D. Tex. June 5, 2009) provides:

As previously stated, compelled forensic imaging is a drastic measure that
“should be employed in a very limited set of circumstances.” John B. [v.
Goetz], 531 F.3d at 459. And, mere skepticism that a party has not
produced all relevant information is insufficient to justify such a procedure.
Id. at 460. Such skepticism is the basis for Matrix's request to compel
forensic mirror imaging of the computer hard drives belonging to
Defendants Dan Bochsler, Jim Lowden, Tracy Edwards, and Don Dean.
Accordingly, Matrix's broad request to compel forensic imaging will be
denied.

Id. at 5. This case is just one of many denying forensic imaging based on mere skepticism that not all

information was provided.
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In Advante Int'l Corp. v. Mintel Learning Tech., No. C 05 01022 JW(RS), 2006 WL 1806151
(N.D. Cal. June 29, 2006) the court indicated specific, concrete evidence of concealment or destruction

of evidence to warrant an order of forensic imaging:

= :
The mere fact that this case involves electronic data does not change the
basic concepts or rules of the discovery process. Had Mintel made the same
basic accusations in an earlier age, its claims of incomplete document
production, inconsistencies, or even perjury and destruction of evidence,
would not automatically entitle it to an order permitting it to enter
Advante's offices to rummage through filing cabinets and desks. The relief
Mintel is asking for here is no different and no more warranted.
Furthermore, notwithstanding the breadth of accusations Mintel has
leveled, it has not presented specific, concrete evidence of concealment or
destruction of evidence sufficient to conclude that a forensic examination
of the vast scope it proposes is warranted at this juncture, even under an
examination protocol that would protect the other parties' legitimate
privacy and other interests.

Id atl.
il Confidentiality concerns
As noted in the Sedona Principles confidentiality and privilege concerns must be taken into
account. The Division of Marijuana Enforcement is a division in the Department of Taxation. The

Department has strict confidentiality laws given its access to financial and other proprietary information.

NRS 360.255(1) provides, in relevant part:

Except as otherwise provided in this section and NRS 239.0115 and
360.250, the records and files of the Department concerning the
administration or collection of any tax, fee, assessment or other amount
required by law to be collected are confidential and privileged. The
Department, an employee of the Department and any other person engaged
in the administration or collection of any tax, fee, assessment or other
amount required by law to be collected or charged with the custody of any
such records or files:

(a) Shall not disclose any information obtained from those records or
files; and

(b) May not be required to produce any of the records or files for the
inspection of any person or governmental entity or for use in any action or
proceeding.

NRS 360.255(5) provides:

As used in this section:
(a) “Records” or “files” means any records and files related to an
investigation or audit, financial information, correspondence, advisory

Page 9 of 13 '
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opinions, decisions of a hearing officer in an administrative hearing and
— - -any other information specifically related to a taxpayer.
(b) “Taxpayer” means a person who pays any tax, fee, assessment or
other amount required by law to the Department.

The statutes required all license holdefs to also be medical marijuana certificate holder (called dual
licensing), so the marijuana companies are taxpayers as defined by the statute. The applicants pay a
mandatory fee to the Department as part of the application process. The applications submitted contain
vast amounts of financial and proprietary information that companies would certainly not want in the
hands of competitors.

As noted, all applicants held a medical marijuana certificate. NRS 453A.700(1) provides:

Except as otherwise provided in this section, NRS 239.0115 and subsection
4 of NRS 453A.210, the Division and the Department shall not disclose:

(a) The contents of any tool used by the Department to evaluate an
applicant or its affiliate.

(b) Any information, documents or communications provided to
the Department by an applicant or its affiliate pursuant to the
provisions of this chapter, without the prior written consent of the
applicant or affiliate or pursuant to a lawful court order after timely notice
of the proceedings has been given to the applicant or affiliate.

(c) The name or any other identifying information of:

(1) An attending provider of health care; or

(2) A person who has applied for or to whom the Division or its
designee has issued a registry identification card or letter of approval.
- Except as otherwise provided in NRS 239.0115, the items of
information described in this subsection are confidential, not subject
to subpoena or discovery and not subject to inspection by the general
public.

(emphasis added). Given this prohibition, the Plaintiff cannot point to any specific items of information
which it would be permitted to obtain. Thus, the preservation order just causes a meaningless expense
and waste of time and effort.” |

NRS Chapter 453D was instituted by referendum, so it cannot be altered until 2020. NRS

453D.200 mandated the Department institute regulation. NAC 453D.185 provides:

Except as otherwise provided in this section and NRS 239.0115, the
Department will and any designee of the Department shall maintain the
confidentiality of and shall not disclose the name or any other identifying
information of any person who facilitates or delivers services pursuant to

7 The Department will seek reimbursement from the Plaintiffs.
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._this chapter or chapter 453D of NRS. Except as otherwise provided in NRS
239.0115, the name and any other identifying information of any person
who facilitates or delivers services pursuant to this chapter or chapter 453D
of NRS are confidential, not subject to subpoena or discovery and not

“subject to inspection by the general public.

As noted, all the applicants are dual licensees which already facilitate or deliver services.® Thus, even
disclosing the name of an applicant is likely prohibited.

These strict rules of confidentiality should be taken into account when establishing discovery,
including any preservation order. As noted, the Plaintiff cannot point to any relevant, specific evidence
that are on the phones or the electronic devices. It is even less likely they can point to any specific,
relevant information that would is not purely speculative and would not be covered by the confidentiality
rules mentioned above.

iil. Privacy concerns

As noted above, the Department employees properly followed the law during the score review.
To use these lawful acts and omission to serve as a basis for requiring the forensic imaging and/or
turnover of cell phone data is both absurd and an invasion of personal privacy rights. There is no
allegation of wrong-doing, let alone the type of misconduct necessary before a preservation order can be
issued.

iv. Other considerations.

Typically, discovery does not even begin until a NRCP 16.1 Conference is held and an early case
conference is filed. NRCP 26. The Plaintiff should not even be engaged in discovery this early in the
case. The Department has not even been properly served, let alone answered or otherwise plead so as to
narrow the issues or dispose of the case entirely.

As the Department already noted, it has a duty to preserve evidence in its control by statute as
well as by common law, rules, and ethical obligations. It has every intension of preserving relevant
evidence over which it has control. The Plaintiff has not shown that evidence relevant to their claims
exists in the cell phones or any other electronic devise. Neither has it shown a likelihood relevant

evidence was deleted or otherwise damaged.

8 Some may not yet provide services pursuant to NRS 453D, but likely a majority (such as Plaintiffs) do
already facilitate or deliver services.
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The Plaintiffs have not established any evidence relevant to their claims exists on the phones.
The Plaintiffs have not established the Department will not produce relevant evidence once the discovery
process begins. There is no evidence information has been lost or destroyed by the Department, or anyone

else. There is no basis for imposing sanctions because Plaintiffs have not met their burdens.

HI.  Conclusion
For the reasons specified above, the Plaintiff’s Motion should be denied in its entirety, the
Department should be awarded attorney’s fees for having to defend a baseless motion, and for such other

relief as the Court deems appropriate under the circumstances.

Dated: March 7, 2019.

AARON D. FORD
Attorney General

By:___/s/Robert E. Werbicky
ROBERT E. WERBICKY
Deputy Attorney General (Bar No. 6166)
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- CERTIFICATE OF SERVICE

I certify that I am an employee of the Office of the Attorney General, State of Nevada, and that

on March 7, 2019, I filed the foregoing document via this Court’s electronic filing system. Parties that

are registered with this Court’s EFS will be served electronically.

/s/ Danielle Wright

Danielle Wright, an employee of the
Office of the Nevada Attorney General
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Electronically Filed
3/25/2019 10:12 AM
Steven D. Grierson

| CLER| OFTHEcouEﬁ
RIS | s AL

THEODORE PARKER, III, ESQ.

Nevada Bar No. 4716

PARKER, NELSON & ASSOCIATES, CHTD.
2460 Professional Court, Suite 200 :

Las Vegas, Nevada 89128

Telephone:  (702) 868-8000

Facsimile: (702) 868-8001

Email: tparker@pnalaw.net
Attorneys for Plaintiff
DISTRICT COURT
. CLARK COUNTY, NEVADA

NEVADA WELLNESS CENTER, LLC, a CASE NO.: A-19-787540-W
Nevada Limited Liability Company, DEPT. NO.: XVII

Plaintiff,
V.

STATE OF NEVADA, DEPARTMENT OF Date of Hearing: March 29, 2019
TAXATION; and DOES 1 through X, Time of Hearing: 9:30 am.
inclusive; and ROE CORPORATIONS 1
through X, inclusive,

DISCOVERY COMMISSIONER
Defendants,

PLAINTIFF’S REPLY IN SUPPORT OF EMERGENCY MOTION FOR ORDER
REQUIRING THE SMC, MS. KARA CRONKHITE AND MR. DAMON HERNANDEZ
OF DEPARTMENT OF TAXATION TO PRESERVE AND/OR IMMEDIATELY TURN

OVER RELEVANT ELECTRONICALLY STORED INFORMATION FROM SERVERS,
STAND-ALONE COMPUTERS, AND CELL PHONES ON
ORDER SHORTENING TIME

COMES NOW, Plaintiff, NEVADA WELLNESS CENTER, LLC (hereinafter “Plaintiff”),
by and through its attorney of record, THEODORE PARKER, III, ESQ. of the law firm of PARKER,
NELSON & ASSOCIATES, CHTD., and hereby}ﬁles this Reply in Support of Emergency Motion
for Order Requiring the SMC, Ms. Kara Cronkhite and Mr. Damon Hernandez of Department of |
Taxation to Preserve and/or Immediately Turn over Relevant Electronically Stored Information from |
Servers, Stand-Alone Computers, and Cell Phones on Order Shortening Time,
/11
/11

1

. RSA000034
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This Rephy is made and based upon the pleadings and papers on file herein, the points and

authorities included herewith, and such oral argument as the Court may entertain at the time of the

|l hearing of this matter.

DATED this _2&*Zay of March, 2019.
PARKER, NELSON & ASSOCIATES, CHTD.

THEODORE PARKER, III, ESQ.
Nevada Bar No. 4716

2460 Professional Court, Suite 200
Las Vegas, Nevada 89128

_ Attorneys for Plaintiff”

MEMORANDUM OF POINTS & AUTHORITIES
' L
STATEMENT OF FACTS

On March 8, 2019 this matter came on for hearing. The day before the hearing, the State of
Nevada, Department of Taxation filed an Opposition withir'iwhich it claimed that serﬁce had not
been perfected. Following the hearing, Plaintiff’s counsel provided proof to the State of Nevada,
Departmént of Taxation’s couﬁsel, Robert E Werbicky, Esq., that service was properly perfected
and provided a copy of the Affidavit of Service. | Attached as Exhibit 1 is a copy of the
correspondence sent to Mr Wefbicky, along with the Affidavitof Service. Sin¢¢ then, further efforts |
towards service have been made making this issue moot.

With regards to the substance of Plaintiff>s motion, it is important for the Court to understénd
fhe status of a very simﬂér order filed before the Honoréb_le Judge Bailus, which was also heard and
ruled upon by the Honqrable Judge David Barkér.

The Contract between the State of Nevada and Manpower related to the review and scoring

of the applications for marijuana licenses is attached hereto as Exhibit 2. The Contract was effective

from April 1, 2017 through March 31, 2021. Under paragraph 9 there is an “Inspection & Audit”
right which allows the State to inspect, examine, review and audit and copy relevant books, records

(written, electronic, computer related or otherwise), including, without limitation, relevant
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“accounting procedures and practices of Contractor or its subcontractors, financial statement and

suppoﬁing documentation, and copying at any office or location of Contractor where such records
may be found, with or without notice by the State Auditor, ..." It is this right that the State
contractually has to inspect that Nevada Wellness Center would like to utilize for purposes of this
litigation. |

OnDecember 13,2018, MM Development Company, Inc. received an Order Granting In Part
and Denying In Part Emergency Motion for Order Requiring the SMC to Preserve and/or
Immediately Turn over Relevant Electronically Stored Infoi"rrtation from Servers, Stand-Alone
Computeré, and Cell Phones. A copy of this Order is attached as Exhibit 3. MM Development
Company, Inc. sought and was granted the same relief that Nevada Wellness Center is seeking. The
State of Nevada filed an almost identical opposition to this tnotion, but the Court ordered that the
State shall preserve the server or any standalone eomputers (including laptops, iPetds or thumb
drives) in its possession and used in the evaluation and rating of marijuana dispensary license |
applications as part of the September 2018 application period. The Court also ordered that the State
shall provide Plaintiff a list of Department personnel including ManpoWer personnel that primarily

assisted in the evaluation and rating of all applications for dispensary licenses and evaluated such

license applications received in the September 2018 application period. The Court ordered that the

State shall make all cell phones (personal and business) of each such person that assisted in the
processing of applications for dispensary licenses and/or evaluated such license applications
available for copying in the 10 business days after notice of entry of this order. The Court ordered
that neither Plaintiff’s counsel nor Plaintiff or their agents or employees shall access the cell phone
data until the State and Platintiff agrees to a procedure to protect non-discoverable confidential data
or the Court allows such access by subsequent order. Finally, the Court ordered that the State was
directed to maintain any and all doctlments in its possession regarding the processing of applications
for dispensary licenses and/or evaluation of such license applications, for the September 2018

application period. Finally, the Order indicated that the State shall serve a copy of the Order upon

I See Section 9B.

Page 3 of 6

RSA00003¢

o)



-

[\ [\ o [\ [\ NI N [\ [\®] S —_— — [y —_ ot —_ — ot
0 ~ N R WL = DOV NN Y YWY = O

Rel o] ~ (o} n F=N W N

Manpower w1th1n one Business day of motic€of entry of the order.

| On J anuary 3, 2019, the State of Nevada, Department of Taxation filed a Declaration
regarding any cell phone that is not available. This Declaration, attached as Exhlblt 4, from Talova
V. Davis, indicates that the six (6) Manpower representatives involved after agreeing to provide their
phones, have determined that they will not make their phones available for forensic imaging. Ms.
Davis is a Cybercrime Investigator Il employed by the Iﬁvestigations Divisions of the Nevada Office
of the Attorney General. It is based upon this Declaration that it became even more important that
Nevada Wellness Center file this motion to pretect and preserve information contained on these
phones in addition fo laptops; computers, thumb drives, and desktops.

On February 5, 2019, the District Court heard the State’s Motion for Reconsideration related

to an Order of Contempt Against the State of Nevada for Failure to Preserve Relevant Electronically

Stored Information from Cell Phones on an Order Shortening Time. The Minutes, which are
attached as Exhibit 5, indicate that Mr. Werbicky was advised originally that four of the six
Manpower employees indicated they had no opposiﬁon tothe imaging of their phones, then changed
their minds. Further, Mr. Werbicky noted that the motion was filed when they began imaging
laptops. Mr. Kemp, on behalf of MM Development Company, Inc., argued against the motion,
however, requested the Manpower employees be deposed. The Court, by virtue of the hearing,
allowed for depositions for limited purposes of Manpower employees.

Attached as Exhibit 6 is a copy of the Order electronically filed on March 7, 2019. The
Court ordered that pursﬁant to Rules 30 and 45 of the Nevada Rules of Civil Procedure, Plaintiffs
are given leave to take limited depositions of the six (6) Manpower employees. The depositions
were limited to the following questions: (1) “Please provicie the make(s), model(s), and operating
system of your personal cellular telephone(s) used from July 2018 - December 2018.”; (2) “Please
provide the name of the service provider(s) for each personal cellular felephone used from July 2018
- December 2018.”; and (3) “Do you understand the December 13, 2018 Order Granting in Part and
Denyi‘ng in Part Plaintiff’s Emergency Motion (the “Preservation Order”) issued in this case does
not permit the d1sclosure ofany of your personal information unless and until ordered bythe Court?”

/11
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Based upon the attached documents, itis clear that the District Court has granted the identical
motion filed on behalf of Nevada Wellness Center. Moreover, the limitafions of the Order and the
abilii:y to take depositions at this point have also been decided by the District Court.” Given these
orders and the obligations that have been recognized By the Districtﬂ@&rt,l}levada Wellness Center
requests that the Discovery Commissioner grant a similar order alléwing for the identical rights
granted by the District Court in the MM Developmént Company, Inc. v. State of Nevada,
Department of Taxation case.

DATED this Lémday of March, 2019.

Respectfully submitted,
PARKER, NELSON & ASSOCIATES, CHTD.

~— e~

THEODORE PARKER, III, ESQ.
Nevada Bar No. 4716

2460 Professional Court, Suite 200
Las Vegas, Nevada 89128

Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

PUfsuaﬁt to N.R.C.P. 5(b), I certify that I am an employee of the law office of PARKER,
NELSON & AS SOCIATES, CHTD., and that on this &:ﬁ_hday of March, 2019, [ served a true and
correct cvopy of the foregoing PLAINTIFF’S REPLY IN SUPPORT YOF’ EMERGENCY
MOTION FOR‘ ORDER REQUIRING THE SMC, MS. KARA CRONKHITE AND MR.
DAMON HERNANDEZ OF DEPARTMENT OF TAXATION TO PRESERVE AND/OR"
IMMEDIATELY TURN OVER RELEVANT ELECTRONICALLY STORED
INFORMATION FROM SERVERS, STAND-ALONE COMPUTERS, AND CELL PHONES
CN ORDER SHORTENING TIME on the party(s) set forth below by:

Ol Placing an original or true copy thereof iﬁ a sealed envelope placed for collection and mailing in the
" United States Mail, at Las Vegas, NV, postage prepaid, following ordinary business practices.

[l Facsimile transmission, pursuant to the amendment to the Eighth Judicial District Court Rule 7.26,
by faxing a true and correct copy of the same to each party addressed as follows:

] By E-mail: by electronic mail delivering the document(s) listed above to the e-mail address(es) set
forth below on this date before 5:00 p.m.

: E/ By EFC: by electronic filing with the Court delivering the document(s) listed above via B-file & E-

serve (Odyssey) filing system.

Aaron D. Ford, Esq.

‘Attorney General

Robert E. Werbicky, Esq..

Deputy Attorney General

Office of the Attorney General

555 E. Washington Avenue, Suite 3900 -
Las Vegas, NV 89101

(702) 486-3105 .

Fax: (702) 486-3416 }

Email: rwerbicky@ag.nv.gov

Attorneys for Defendant, ,

State of Nevada, Department of Taxation

VRN W)

An employee of PARKER, NEﬂSON & ASSOCIATES, CHTD.
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2 ASBOCIATES

March 14, 2019

: Cuaslon 3. Bovess
VIA E-MAIL: rwerbicky@ag.nv.gov hoseniGpranenst
Robert E. Werbicky, Esq.
Deputy Attorney General » Thormes B, Prirchncd
Office of the Attorney General v epricchacd@poalevscs
555 E. Washington Avenue, Suite 3900 ‘ . ' S Gt
Las Vegas NV 89101 ‘

Casey I Gish
Of Counsel
pish@pnalawner
At In Nevode £ Coliforsin

Re:  Nevada Wellness Center, LLC v, State of Nevada Department of Taxation
" Case No.: A-19-787540-W ,
Mahogany A, Durfley

Dear Mr. Werbicky: . murfler@pralioy eet

Ao Nevada

As discussed during the hearing on Friday, March 8, 2019, please find enclosed proof of Jemaifor &, DelCormea
service. We petfected service in the exact same ' manner as MM Development Company, — jteicmanpuatame
LLC." As aresult, I believe service was perfected on Wednesday, January 16, 2019. Asa At
result, your answer was due on March 6, 2019. Consequently, please file your answer on ‘ :
behalf of the Department of Taxation as any NRS 12(b)(5) motion would be now untimely.

If after reviewing this correspondence you have any questions or concerns, please do not
hesitate to contact me. Thank you again for your cooperation and assistance in this matter.

Sincerely, |
PARKER NELSON & ASSOCIATES, CHTD.
Theodore Pa:d(er, 111, Esq.

TP/en
Enclosures

! The Affidavit/Declaration of Service filed electronically on behalf of MM Development Company, LLC
indicates that Ms. Tina Padovano, Administrative Assistant at the Department of Taxation was served at 1550 E.
College Pkwy #115, Carson City, NV 89706, The Affidavit of Service filed on behalf of Nevada Wellness Center
also indicates that Ms. Tina Padovano was served at 1550 E. College Pkwy #1135, Carson City, NV 89706.

LS NV v CH ‘\.RLESTON,SC‘
“P: 702.868.8000 | F:702.868.8001 P: 843.727.2500 | F: 843.727.259%
2460 Professional Court, Suite 200 | Las Vegas, Nevada 89128 211 Xing Street, Suite 107 | Charle ston, SC 29401
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' Electronically Filed - ; ‘
: : 112212019 3:42 PM ! ‘
Steven D. Grierson s
: ' CLERK OF THE couEé v ‘
1| summ : Cﬁmf il bt st
THEODORE PARKER, III, ESQ. *
2 i Nevada Bar No, 4716 _
PARKER, NELSON & ASSOCIATES, CHTD.
- 3 1| 2460 Professional Court, Suite 200
Las Vegas, Nevada 89128
4 || Telephone:  (702) 868-8000
Facsimile: (702) 868-8001
5 || Email: tparker@pnalaw.net’
6 || Attorneys for Plaintiff
7 " DISTRICT COURT
8 CLARK COUNTY, NEVADA
- A-19-787540-W
? NEVADA WELLNESS CENTER, LLC, a CASE NO.:
10 Nevada Limited Liability Company, DEPT. NO.: Department 18
11 Plaintiff,
SUMMONS
VR I '
13 || STATE OF NEVADA, DEPARTMENT OF
TAXATION; and DOES [ through X, -
14 inclusive; and ROE CORPORATIONS I
through X, inclusive,
15 Defendants.
16 - '
NOTICE: YOU HAVE BEEN SUED. THE COURT MAY DECIDE AGAINST YOU
17 {| WITHOUT YOUR BEING HEARD UNLESS YOU RESPOND WITHIN 20 DAYS. READ
THE INFORMATION BELOW.
18
TO THE DEFENDANT: A civil Complaint has been filed by Plaintiff against you for the
19 | relief set forth in the Complaint.
20 State of Nevada, Department of Taxation -
1550 College Parkway, Suite 115
21 Carson City, NV 89706-7937
22 1. Ifyou intend to defend this lawsuit, within 20 days after this Summons is served on
23 || You exclusive of the day of service, you must do the following:
a. File with the Clerk of this Court, whose address is shown below, a formal
24 || written response to the Complaint in accordance with the rules of the court. |
b. Serve a copy of your response upon the attorney whose name and address is
25 |l shown below. ' ' '
26 2, Unless you respond, your default will be entered upon aﬁplication of the Plaintiffs
27 and this Court may enter a judgment against you for the relief demanded in the Complaint, which
could result in the taking of money or property or other relief requested in the Complaint.
28 ’

Case Number: A-19-787540-W
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3. If you intend to seek the advice of an attorney in this matter, you should do so
promptly so that your response may be filed on time.

Issued at direction of:

PARKER NELSON & ASSOCIATES, CHTD.

19
By: ~ == — By: op
THEODORE PARKER, III, ESQ. DEPUTV CLERK \ g
Nevada Bar No. 4716 County Co urfhouse“vo m Hernar
* 2460 Professional Court, Suite 200 : 200 Lewis Avenue '
Las Vegas, Nevada 89128 . Las Vegas, Nevada 89155
Attorney for Plaintiff

‘Pag620f2
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Attorney of Parly without Attorney; ] For Court Use Only
Parker, Nelson & Assodiates, Chid,
Theodore Parker, lll, Esq. (SBN 4716}
2460 Professional Court Sufte 200
Las Vegas, NV 88128

Telephone No:  (702) 868-8000

Attorney for: - Plaintiff . Ref-No-or FileNo: NV WELLNESS
CENTER/DEPT

Insertname of Caurt, and fudicial District and 8ranch Court; ‘ ’ . W
District Court Clark County Nevada

Ploingiff: NEVADA WELLNESS CENTER, LLC, a Nevada Limited Liabltity Company,
Defendant;  STATE OF NEVADA, DEPARTMENT OF TAXATION, et al.

AFFIDAVIT OF SERVICE Hearing Date: ‘Tme: Dept/Div: Cose Number:
. A19-787540-W

1. Atthe time of service | was at least 18 years of dge and not a party to this action.
2. 1served copies of the Summans, Complalnt and Petition for Judicial Review or Writ of Mandamus

3. a Parfyserved:  State of Nevada, Department of Taxation
b, Person served: Tina Padovanc - Executive Asslstant Anerson of suitable age and discretion, authorized to accept service at address shown
initem4.

4, Address where the party was served: 1550 College Parkway, Suite 115
Carson City, NV 83706

5. 1served the party:
a. by personal service, 1 personally delivered the documents listed in item 2 to the party or person authonzed to receive
process for the party (1) o Wed, Jan 16 2019 (2} at: 01:55 PM

Fee for Service: $0.00
I Declare under penalty of perjury under the laws of the State of
' NEVADA that the foregoing Is true and correct.
6. Person Who Served Papers: '
a. Tont Ruckman (R-052005, Washoe)
b, FIRST LEGAL
NEVADA PI/PS LICENSE 1452
2920 N. GREEN VALLEY PARKWAY, SUITE 514
HENDERSON, NV 89014
¢, {702) 671-4002

Ry

{Date) (Signature}

\ \VL _
7. STAYE OF NEVADA, COUNTY OF \NQ\% Q?p

A o iy o
Subscribed and sworn to (or affirmed) before on this { day of Q S , 2019 by Toni Ruckman (R-052005, Washoe}
proved to me on the basis of satisfactory evidence to be the person who appeared before me.

N . - } 5
Pons JESSICAMARQUIS  : : ILI/V W/@{‘ f W Mﬂ/ )
£ Notary Public - State of Nevada (f (Notafy S;gnaturé)
Appolriment Recorded in Washoe County v ' U’
No: 18-4458-2 - Eupires Nov. 08, 2022

AFFIDAVIT OF SERVICE 2980520
(55104735)
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Electronically Filed
12/21/2018 4:40 PM
Steven D. Grierson

WILL KEMP, ESQ.

Nevada Bar No. 01205

3800 Howard Hughes Pkwy, 17" floor
Las Vegas, Nevada 89169

Telephone: (702) 385-6000

Facsimile: (702) 385-6001

o ‘ CLERK OF THE COU
CODE AFF. - . ﬂa«——a

Attorney for: Plaintiff -

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
MM DEVELOPMENT COMPANY, LLC, a Nevada
limited liability company, Case No.: A-18-785818-W-
) ' Dept. No.: 18
Plaintiff(s)/Petitioner(s), -
» Vs. ‘
STATE OF NEVADA, DEPARTMENT OF * AFFIDAVIT/DECLARATION OF
TAXATION; and DOES 1 through 10; and ROE SERVICE

CORPORATIONS 1 through 10.

Defendant(s)/Respondent(s)

STATE OF NEVADA ‘ )
) ss:
COUNTY OF CARSON CITY )

I, James P. Thomas, being duly sworn or under penalty of perjury, state that at all times rele?ant,
I was over 18 years of age and r;ot a party to or interested in the above-mpﬁ'oned case; that I received a
copy of the following document(s)':. Summons, and Complaint, on December 12,2018, and that I served
the Defendant, State of Nevada, Department of Taxation, on December 12, 2018 at the hour of 2:00 PM

by the following method:

1. For_ personal service per NRCP 4(d)(6): Delivering and leaving a copy with Defendant at (insert

address at which documents were served)

2. [For substitute service per NRCP 4(d)(6): Delivering and leaving a copy with (insert name or physical

description of person served) ] ] , a person of

suitable age and discretion residing at Defendant’s dwelling house or usual place of abode, at (insert address

Page 1 of 2
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where documents were served)

3. [For service on a business entity per NCRCP 4(d)(1) or (2): Delivering and leaving a copy with

Tina Padovano, Administrative Assistant, pursuant to NRS 14.020 as a person of suitable age and discretion
at the below address, which address is the address of the State of Nevada, Department of Taxation at 1550

E. College Pkwy #115, Carson City, NV 89706.

4. For other method of service authorized by NRCP 4 or other rule or statute:

(Check ene of the following boxes, date and sign, insert the address and phone number of the person performing service, and have this
affidavit notarized or sign the unsworn declaration per NRS 53.045.)

X Tam a licensed process server or an employee of a licensed process server; my license or registration
number is: 845.

[ 1 I am not required to be licensed under chapter 648 of the Nevada Revised Statutes or another

provision of law because [ am not engaged in the business of serving legal process within the State of

Nevada. .

[1 Residential/ X Business Address: 1627 Salmon Drive
Carson City, Nevada 89701
Telephone: (775) 392-3237

Per NRS 53.045

(a) If executed in the State of Nevada: “I declare under penalty of perjury that the foregoing js true and |
correct.” -
Executed on: December 12, 2018,
{Date)

Signature of Person Making Service)

(b) If executed outside of the State of Nevada: “I declare under penalty of perjury under the law of the
State of Nevada that the foregoing is true and correct.”
Executed on: ‘

(Date) _ . (Signature of Person Making Service)

RS/
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Foi Purchasing Use Only: : |
REP/Contract H3296/18404 1
|
|

CONTRACT FOR SERVICES OF INDEPENDENT CONTRACTOR
A Contract Befween the State of Nevada
Acting by and Through Its ’

Various State Agencics
Monitored By: Department of Administration
} Purchasiag Division
515 E Musser Street, Room 300
Carson City NV 89701
Contact; Atnette Morfin, Purchasing Officer
Phone: (775) 684-0185 Fax: (775) 684-0188
Email: amorfin@admin.ny.gov

and

Manpewer
63 Keystone Ave. #202
Reno NV 89503
Contact: Patrick Harrigan
Phone: (775)328-6020 - Fax: (775) 328-6030
Frnail;, pharrigan@mpteno.com: ‘

WHEREAS, NRS 333,700 duthiorizes elective O?ﬁ:cers, heads of depaitinents, boards, commissions or nstitufions to enfage,
subjectio fhe approval ot the Board. of Examiners (BOE), services of persons as independent contractors; and |

WHEREA‘S, it is deemed that the service of Contracter is both necessary and in the best interests of the State of Nevada.
NOW, THEREFORE, in considetation of the aforesaid premises, the parties mutually agree as totlows:

1. .REQUIRED APPROVAL, This Contract shall not become effective until and unless approved by the Nevada State
Board of Examiners.

3

DEFINITIONS.

A. “State” — means the State of Nevada and any State agency identified herein, its officers, empieyeasr-md immune
contractors as defined in NRS 41.0307. :

B. “Independent Coniractor” — means a person or entity that performs services and/or prevides goods for the State
‘under the terms and cenditions set forth in this Centract.

C. “Piscal Yeai™ — is defined as the pefind beginning July st and ending June 30th of the following year.
-, “Current State Employe¢” — means ap&moﬁ who is an empleyee of an agency of the State, , '

E.*Former State Employee” — means a person who was an employee of any ageney of the State at any fime within the
pfcceding 24 months, - o

3, CONTRACT TERM: This Contract shall be effeclive as noted below, unless sooner terminated by either party as
specified in Section 10, Contract Termination. Contract is subject to Board of Examiners” approval (anticipated to be :
March 14, 2017). :

Effective from: April 1, 2017 To: March 31, 2021

Revised: 10/1] BOE . Page 1of9
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4. NOTICE. Unless otherwise specified, termination shatl not be effective until 30 calondar days after a party has served
writtent wotice of termination for default, o notice of termination without cause upon the other party. All notices ar
other conmmunications required or permitied to be given under this Contract shali be in writing and shall be deemed to
hdve been duly given if delivered personally in hand, by telephonic facsirile with simultaneous regular mail, or mailed
certified matl, refurn receipt fequested, posted prepaid on the date posted, and addressed to the other pm ty at the address
specified above,

5. INCORPORATED DOCUMENTS. The parties agree that Ihis Contract, inclusive of the following attachments,
specifically describes the scope of work. This Contract incorporates the foflowing attachments in descending order of
constructive precedence:

ATTACHMENT AA: REQUEST FOR PROPOSAL 3296 AND AMENDMENT #1

ATTACHMENT BB: INSURANCE SGHEDULE

ATTACHMENT CC; CONTRACTOR*SRESPONSE

A Contractor’s attachment shall not corttradict or supascdc sny Stafe specificarions, terms or conditions without wiitten
evidenee of mutual assent:fo such ehange appearing in this Contraot. »

6. CONSIDERATION. The parfies agree that Coniractor will provide the services specified in Section 3, Incorporated
Documeris at a-cost as noted below:

Invoices will be done on a weelly basis to avoid possible fimecard
frand. Invoices will be paid npon veceipt of invoice and using agency’s
approval, invoices will be paid within 30 days. Agency Reernitment
Inveices: will be paid per temporary employee hourly pay rate plus 24%
Agency Recrujtment Administrative Markup  Fee. Contractor
Recriitmeént Invoices: will be paid per ternporary empleyee hourly pay
rate plus 34% Contractor Retruitment Administrative Markup Fee
Both markup fees include a 20.89% for SUTA, FUTA, FICA, Modified
Business Tax, General Liability, Bendmo and Works Compensation
(Self-Insured). Health Insurance, Employer Sponsored Health
Tnsurance, Training, General Management, Administration and
Operations Expenses are included in the markup rate. Manopower is
compliant with the Patlent Protechon and Affordable Care Act
(PPACA), Temporary émployees may be required to drive State
veticles and contractor must maintain the $1,000,000.00 automobile
fiahility on their insnrance policy to cover this requirement. There will
be no fee incured to the State shoold the temp employee accept a
permanent position to the State regardless of the timetrams,

Totat Contract or installments payable at:

Total Contract Not to Exceed: $7,000,000.00 for the coniract term,

The contractual authority, as identified hy the not to exceed amount, does ot obligate thc State of Nevada to cxpend
finds or purchase goods or services up to that amount; the purchase amount will be controlled by the individual using
agency’s purchase orders or other authiorized means of requisitipn for services and/or goeds as submitted to and
aceepted by thie contractor.

The State does not agree to reimbirse Contractor for expenses unless otherwise specified in the incorporated
attachhtetis, Any intervening end to a bienpial appropriation period shall be deemed an automatic remewal (not
changing the overalt Contract term) or a,terminatiun as the result of legislative appropriate may require.

7. ASSENT. The parties agiee that the terms and ¢onditions listed on incorporated attachments of this Contract are also
specifically a part of this Contract. and are limited only by their respective arder of precedence and any limnitations
specified.

fevised: [0/t BOE ‘ Page2of 9. .
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8.  BILLING SUBMISSION: TIMELINESS. The pasties agree that timcliness of billing is of the essence to the
Contract and recognize that the State is en a fiscal year. All billings for dates of service prior to July 1 must be
submitled to the state no later than the fivst Friday in August of the same calendar yeat. A billing submitted. after the
fitst Friday i August, which forces the State to process the billihg as a stale claim pursuant to NRS 353.097, will
subject the Contractor to.an administrative fee not to exceed one-hundred dollars (§100.00). The parties hereby agree
this is & reasonable estimate of the additional cests to the state of processing the hilling as'a stale claim and that this
amount will be deducted from the stale ¢laim payment due to the Contractor. .

9. INSPECTION & AUDIT.

A. Books and Records. Contractor agrees to keep and maintain under generally accepied accounting principles
(GAAP) full, true and complete records, contracts, books, and documents as are necessary to fully disclose to the
State or United Staics Government, or their authorized representalives, upon audits or reviews, sufficient
information te determine compliance with all State and federal regulations acd statutes. :

B. Inspection & Audit. Contractor agrees that the relevant books, records (written, electronic, computer related or
otherwise), meluding, without limitation, relevant accounting procedures and practices of Contracter er ifs
subcéniractors, financial statements and supporting documentation, and documentation related to the work product

- shall be subject, at any reasonable lime, to inspection, cxamination, Teview, audit, and copying at any office or
location of Contractor whare such records may be found, with or without notice by the State Auditor, the relevant
State agency or its contracted examiners; the. departwient of Administration, Budget Division, the Nevada State
Attorney Geweral's Offiee or its Fraud Control Units, the state Legislative Auditor, and with regard to aty federal
funding, the relevarit federnl agency, the Comptroller General, the General Actounting Oftice, the Office of the
Inspector General, or ariy of their agthorized representatives. All subcontracts shall reflect requirements of this
Section. :

€. Period of Retention. All books, records, reports, and statéments relevant fo this Contract must be retained a
minimum three (3) years, and for five (5) years if any federal funds are used pursuant to the Coutract. The retention
period rums from the date of payment for the relevant goods or services by the state, ot from the date of termination
of the Contract, whichever is later, Refention time shall be extended when an andit is schedule or in progress for a
period reasonably necessary to complete an andit and/or to complete any administrative and judicial litigation which
may ensue.

10. CONTRACT TERWMINATION.

A. Terrmination Without Cause. Any discretionary or vested right of renewal notwithstanding, this Contract may be
tenminated upon written hotice by mutual consent of both partjes, or unilateraity by either party without cause.

B. State Termination for Non-Appropriation. The continuation of this Contract beyond the current biennium is subject
to-and cositingent upan suffictent funds being approptiated, biidgeted, aud otherwise made avatlable by the state
Legislature andfor federal sources. ' The State may (erminate this Contract, and Coniractor waives any and all
elains(s) for damages, effective itmmediately upon recgipt of written notice {or any date speoified therein) if for any
reason for the cofitracting. Agency’s funding froni State and/or federal sowrces s not appropriated or s withd rawn,
{imited, or impatred. ’

€. Cause Termination for Detault or Breach. A default or breach may be declared with or without termination. This
Contract may. be terminated by either party.upon written notice of default or breach to the other party as follows:

1y If Contractor fails to prowvide or satisfactorily perform any of the conditions, work, deliverables, goeds, or
services calledl for by this Contract within the lime requirements specified in this Contract or within any granted
extension of those time requirements; or : - : )

7} If any State, county, city, or federal license, authorization, weiver, pennit, qualification ot certification required
by statute, ordinance, law, or regulation to be held by Contractor to provide the goods or services requited by

this Contract is for any reason denied, revoked, debarred, excluded, ferminated, suspended, lapsed, or not
renewed; or '

3) If Contractor becomes insolvent, subject to feceivership, or becomes, voluntarily or fnvoluntarily subj‘ect to the
jurisdiction of tie banktuptcy eourt; of

" 4) ¥ the State materially breaches any material duty under this Contract-and any such breach impairs Contractor’s
" ability to perform; or .

Revised: [0/1] BOE ' Page 3 of 9.
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14,

5} Kitis found by the State that any quid pro quo or gratuities in the form of money, services, enferiaipment, gifts,
or otherwise-were offered ot given by Contractor, or any agent or representative of Confractor, to any officer or
employee of the State of Nevada with a view tow;ud securing a confract or securing favorable treatment with
respect to awarding, extending, amending, or making any determination with tespect to the petfor ming of such
contract; or

6) Ifit is found by the State that Contractor has failed to dlscloqe any material conflict of interest rélative to the
petformance of this Cotitract, )

D. Time to Correet, Termination upon declared default or breach may be exercised only after service of formal written
notice ns specified n Section 4, Notice, and the subsequent fajlure of the defauiting party within fifteen (15)
calendar days of receipt of thal notice to provide evidence, satlsfac(my © the aggrieved party, showing that the
declared default or breach has been corrected,

E. Winding Up Affairs. Upon Termination. In the évent of termination of this Contract for any reason, the parties
agree that the provisions of this Section survive tc1 minatioh:

1) The parties shall account for and propcrly present 1o cach othey all claims for fees and expenses and pay those
which dre undisputed and otherwise not subject to set off under this Contract. Neither party may withhold

performance of winding up provisions solely based on nonpaymcnt of fees or expenses accrued up to the time

of termination;

2} Coi}tiactox shall’ sahsfactouly complete work in progress at the agreed rate (or a pro rata basis if necessary) if )

so fgquested by the-Confracting Agency;

Ky} Co_ntmc’[or shall exccute any documents and take any actions necessary to effectuate an assignment of this
Contraet if so requésted by the Contracting Agency;

4) Certeactor shall preserve, protect and promptly deliver into State possession alf proprietary information in

acgordarice with Secifont 21, State Ownership of Proprietity Iiformation.

REMEDIES. Except as otheewise provided for by law or this Contract; the rights and remedies of the parties shall not
be exclusive and are in addition fo any other righis and remedies provided by law or equity, ineluding, without
limitation, actnal damages, and to a prevailing party reasonable attoreys® fees and costs. It is specificalty agreed that
reasonable attorneys’ fees shill include without limitation one hundred and twenty-five doilars ($125.00Y per hour for
State-cmployed altorneys. The Slate may set off consideration against any unpaid obligarion of Contracior to any State
agency in aceordance with NRS 353C.190. In the event that the Contracior voluntarily or involuntarily becores subject
to the jurisdiction of the Bankruptcy Courl, the State may set off consideration against any unpaid obligation of
Contractor to the State or ils agencies, to the extent allowed by bankruptey Jaw, without regard fo whether the
procedures of NRS 353C. 190 have been utilized. :

EIMITED LIABILITY. The Staie will tiot wajve and intends to assert availible NRS Chapfer 41 liability limitations
fn all ¢ases. Contract liability of both parties shal! not be subject to puniive damages. Liquidated damages shall nat

apply unless otherwise specified in thie incorporated attachments. Damages for any State breach shall never axceed the

amount of funds appropriated for payment under this Gontract, but not yet paid to Contractor, for the fiscal year budget
in existence -at the time of the breach, Damages-for any Corifractor breach shall not exceed one hundred and fifty
percent (150%) of the Contract mmaximum “hot to exceed” value, Contractor’s fort Habitity shall not be fimited.

FORCE MAJVURE. Weither party shall be deemed to be in violation of this Contract if it is prevented from
petforming ary of its obligations heretnder-due to strikes, failure of public transpottation, civil or military anthority, act
of public enemy, accidents, fires, explosions, or acts of Ged, mcluding without limifation, earthquakes, floods, winds, or
storms. In such-an event the intervening cause must not be through the fault of the party asserting such an excuse, and
the excuseil party is obligated to piomptly perform in accoidance with the terms of the Contract after the intervening
calse Geases:

INDEMNIFICATION. To the fullest extent permitted by law Contracter shall indemnify, hold harmless and defend,

not excluding the State’s right to participate, the State from and against atf liabifity, ciaims, actions, damages, losses, and
expenses, mcladmg, without limitation, reasonable atforneys' fees and costs, arising out of any alleged negligent or
willfirl acts or omlssmns of Contractor, its officers, employecs and agents.

Reviseéd: (0/11 BOE Page 4 of 9
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16.

INDEPENDENT CONTRACTOR. Contractor is associated with the state only for the purposes and to the extent
specified in this Contract, and in respect to performance of the contracled services pursuant Lo this Contract, Coniractor
is and shall be an indepéndent contractor and, subject only to the terms of this Contract, shall have the sole right to

stpervise; manage, operate, control, and direct performance of the details incident to its duties under this Contract. .

Nothing contained in this Contract shall be deetmed or construed to create a partnetship ot joint venture, to ereate
refationships of an employer-employee or principal-agent, or to otherwise create any liability for the state whatscever
‘with respect to the: indebtedness, liabilities, and obligations of Contractor or auy other party, Contractor shall be solely
responsible for, and the State shall have no obligation with respect to: (T) withholding of income faxes, FICA or any
other taxes or fees; (2) industrial Insurance coverage; (3) participation in any group insurance plans avallable to
employees of the state; {4) participation or confeibutions by either Contractor or the State fo the Public Employees
Retirement System; (5) accumnulfation of vacatioa Teave or sick leave: or (6) unemployment compensation coverage
provided by the State. Gontractor shall indemnify and hold State harmless from, and defend State apainst, any and all
.coverage provided by the State, Contractor shall indemnify and hold State harmless from, and defend State against, any
and a[? losses, damages, claims, cests, penalties, liabifities, and expenses arising or incurred because of, incident to, or
otherwise with respect to any such‘taxes or fées. Neither Contractor nor its-employees, agents, nor representatives shafl
be considered employees, agenis, of iépresentatives of the State and Contractor shall evaluate the nature of services and
the term of-the Contract negotiatéd in order to defermiite *independent confractor™ status, and shall monitor the work,
refationship throughout the tenm of the Contract to ensure that the independent contractor relationship remains as such.
To assist in determining the appropriate status (employee or independent contractor), Contractor represents as follows:

CONTRACTOR'S INITIALS

QUESTION YES NG

1. | Does the Contracting Agency have the right to vequire controf of Wl}eu,
wheére and how tie independent contractor is to work? @ k\

2. | Will the Contracting Agency be providing training to the independent
) contractor? P\(\

3. | Willthe Contracting Agency be furmishiog the independent contractor
with worker’s space, equipment;, teols, supplies or travel expenses? QH

4. | Areanyofthe workers who assist the independent eontractor in
performance 6f histher duties employees of the State of Nevada? : H

continuing or recurring work (even if the services are seasonal, part-

5. | Doés thearrangement with the independent contractof contémplate \)t
time, or of shovt duration)? @

5 ["Will the State of Nevada weur an employment liability if fhe ’ . f) t 4

independent contractor is terminated for failure to perform?

7. |'Is the independent conffactor restrictéd frovit.offering his/her services
fo the general public while engaged in this work relationship with the : p SA
State? . ‘ -

INSURANCE SCHEDULE. Unless expressly waived in writing by the State; Contractor, 25 an independent contractor |

and ot an employee of the state; s carry policies of instrance dnd pay all taxes and fees incident hereunto. Policies
shall mest the terms-and conditioris as specified within this Centract. along with the additional limits and provisions as
described in Affachment BB, incorporated hereto by attachment. The State shall have no liability except as specifically
‘provided in the Contract. )

The Contractor shall hot commence work before:

1y Contractor has provided the required evidence of insurance to the Contracting Agency of the State, and
2)  The State has approved the insurancepidlicies pravided by the Contyattor.

Prior to approval of the insurance policies by the State shall be a condition ‘precedent to arty payment of consideration

" under this Contract. and the. State’s approval of auy changes to insuranee coverage during the course of performance

shall corisfitule an_ongoing sondition subsequent ta this Coritract. Any failure of the Staté to timely approve shall not
constitute a waiver of the condition.

Revised: 10/11 BOE . Page 5 of 9
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A. Insurance Coverage. The Contractor shall, at the Contractor’s sole expense, procure, maintain and keep in foree for
the duration of the.Contract inswrance conforming to the minimum limits as specified in Anachment BB,
incorporated hercto by attachment. Unless ‘specifically stated heréin ot otherwise agreed to by the State, the
required ingurance shatl be in effect prior-to tho commencement of work by the Contractor and shall continue in
force as appropriate-until: :

1) Final acceptance by the State of the completion of this Contract; of
2) Such fime as the insurance is no longer required by the State under the terms of this Contract; whichever occurs
later, ‘

Aty insurance or self-insurance available to the State shall be in excess of and non-contributing with, any insurance
requived- from Contractor, Contractor’s insurarice policies shall apply on a primary basis. Until such time as the
jmsurance is no lenger required by the State, Confractor shall provide the State wiih renewal or replacement
evidenice of insurance 11o less than thirty (30) days before the expiration or replacement of the required insurance. If
at.any time during the peried when insurance is required by the Contract, -an insurer or surety shall fait to comply
with the requirements of this Contract, as soon as Contractor has knowledge of any such failure, Contractor shall
immediately notify ‘the State and ‘immediately replace such insuraiice or bond with. an Insurer mecting the
requirements.

B. General Reguirements.

1) Additional Insured: By endatsement to the general liability insucance poficy, the State of Nevada, its officers,
emplayees and itimune cantractors as defined in NRS 41,0307 shell be named as additiofial insweds for all
liability arising from the Contract, '

2} Waiver of Subrogation: Each irisurance policy shall provide for a waiver of suhrogati‘on against the State of
Nevada, its officers, employees and ignunune contractors as defined in NRS 41.0307 for losses arising from
work/materialslequipment performed or provided by or on behalf of the Contractor.

3) Cross Ligbility: Al required liability policies shall provide cross-liability coverage as would be achicved under
the standard [SO separation of fnsureds clause. :

4) Deduetibles and Self Insured Retentions: * [nsurarice matutained by Contractor shall apply on a first dollar basis
without application of-a deductible or self-insured retention unless otherwise specifically agreed to by the State.
Such approval shall not relieve Contractor from the obligation io pay any deductible or seif-insured retention.
Any deductible or self-insured retention shall not exceed fifty thousand dollars ($50,000.00) per occurrence,
whless otherwise approved by the Risk Management Division.

5) Poliey Caricellation: Except for ten ({0) days notice for ron-payment of premiumas, cach inswrance policy shall
be endorsed fo state. that, without thirty (30) days prior written notice to the State of Nevada, tfo Contracting
Agency, the policy shall not be:canceled, non-renewed ot coverage and/or limits reduced o materially altered,
and shall provide that Rotices required by this Section shall be sent by certified mail to the address shown on
page ong (1) of this contvatt, - ’

6) Approved Insurer: Each insuranee policy shall be:
a)  Issued by insurance companies authorized to do business in the State of Nevada or eligible surpltus lines
insurers acceptable to the State and having agents. in Nevada upon whom service of process may be

made; and

b)  Currently rated by A.M. Best as “A-V1I™ or better,

C. Evidence of Insurance.
Priorte the star{ of any work, Contractor must prdvida the following documents to the contracting State agency:

1) Certificate of Insurance: The Acord 25 Certificate of Insurance form or a form substaritially similar must be
submitted o the State to evidence the insurance: policies and coverages required of Contractor. The certificate
must aame the State of Nevada, its officers, employees and immune contractors as defined in NRS 41.0307 as
the cerdificate hofder, The certificale should be sipned by a person authorized by the insurer fo bind coverage
on.its behalf. The State project/Gontract number; deseription and Contract effective dates shall be neted on the

Revised: 10/11-BOE . Page 6of 9
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certificate, and upon renewal of the policies listed, Contractor shall fumish the State with repldcement
certificates as described within Section 164, Insurance Coverage,

Mail all requiréd ixsurance documents to the State Contractmg Agem:y identified on Page one of the
Conteact.

2) Additional Insured Endorseiment: An Additional Insured Endorsement (CG 20 10 11 85 or CG 2026 11 85),
: signed by an authorized insurance: company representative, must be submitted to the State to evidence the
endorsement of the State as an additional insured per Seciion 16 B, General Requivements.

3) Schedule of Underlying Insurance Policics: If Umbrelia or Excess policy 15 evideticed to comply with
minimum Himits, a copy of the undeilying Schedule from the Umbrella or Excess insuranice policy may be
required.

4) " Review and Approval: Documents specified sbove must be submitted for review and approval by the State
pl‘IDl to the commencement of werk by Contractor, Neither approval by the State nor failure to disapprove the
insurance fumished by Contractor shall relieve Contractor of Contractor’s full responsibility to provide the
insurance required by this Contract. Compliance with the insurance requirements of this Contract shall not
limit the Tiability of Comtractor or its subcontractors, employees or agents to the State or others, and shail be in
additional to and not in lieu of any other remedy available to the State under this Centract or otherwise, The
State resé‘i'vcs the 11'ght to rcqucs’t and review a copy of any required insurance policy or endorsement to. assure

17. COMPLIANCE WITH LEGAL OBLIGATIONS. Contractor shall procure and (maintain for the duration of this
Contact any Slate, county, city or federal license; anthorization, waiver, permit qualification or ceitifieation reguired by
staiute, ordinaice, law, or regulation to beheld by Contractor to provide the goods or services required by this Contract.
Contractor will be responsihle to pay all taxes, assessments, fees, premiums, permits, and Jicenses required by Jaw. Real
property and personal propeity taxes ave the responsibility of Confractor in accordance with NRS 361.157 and NRS
361.159. Coniracter agrees to be respousible for payment of any such government obligations wot paid by its
subcontractors during pevformance of this Contract. The State may set-off against consideration due any delinguent
government obligation in aveordance with NRS 353C.190.

18. WAIVER O F BREACH. Failure to deelare a breach or the actual waiver of any particular breach of the Contract or ity
materxal or nOnmatenaI texing by either party shall riot opérate as & waiver by such party of any of its rights or remedies
as to-any ‘other hreach.

19, SEVERABILITY If any pravision contained in this Contract is held o be unenforceable by a court of law or equity,
this Contraet shall be construed as if such provisnon did not exist and the non-enforceability of such provision shall not
be heldto render any other provision or provisions of this Contract unex Fozcmble

20.  ASSIGNMENT/DELEGATION. To the extent that any assignment of any fight under this Conbrast changes the duty
of either party, increases the burden or risk invotved, impairs the chances of obtaining the performanee of this Contract,
attempts to operate as a novation, of. includes a waiver or abrogation of any defense to payment by State, such offending
portion of the assignment shall be void, and shall be a breach of this Contract. Contractor shall neithe assign, transfer
nor defegate any rights, ebligations ner duties under this Contract witheut the prior written consent of the State.

21. STATE OWNERSHIP OF PROPRIETARY INFORMATION. Any repotls, histories, studies, tests, manaals,
instractions, phiotographs, negatives, blue prins, plans, maps, data, system désigris, compnter code (which i intended to :
be consideration under the Contract), or.any. ether documents or drawings, prepare or in the course of preparation by
Contractor {ot its subcontracters) in performance of its ohligations under this Contract shall be the exclusive property of
the. State and ail such materials shall be-delivered into State possession by Contractor upan completion, terimination, or
cancellafion ‘of this Contract. Contractor shall not use, willingly allow, or cause to have such materials used for any
purpose othier thap performance of Contractor’s obligations wnder this Contract without the prior written consent of the
State. Notwithstanding the foregoing, the State shall bave no propristary interest in any materials licensed for use by the
State that-are subject to patent, trademark, or copyright protection.

22.  PUBLIC RECORDS. Pursuant to NRS 239.010, information or documents received from Contractor may be open fo
pubtic inspection and copying. The State has a legal obfigation to disclose such information uness a particular record is N
made confidential by taw or a common law balancing of Interests. Contractor may label specific parts of an individual
docament as i “trade seeret” or “confidential” in accordance with NRS 333.333, provided that Contractor thereby agrees
to indemnify and defend the State for honormg such a designation. The failure to so label any document that is released
by the Stafe shall constitute a complete waiver of any and all claims for damages caused by any release of the records.

Revised: 10/{t BOE Page 7of$

RSA000054




CONFIDENTIALITY. Contractor shall keep confidential all information, in whatever fonn, produced, prepared,
observed or received by Contractor to the extent that such informaltion is confidential by law or otherwise required by
this Corittact.

I~
(%)

24. FEDERAL FUNDENG. In the event federal funds are used for payment of ail or pé‘rt of this Contract:

A. Contractor certifies, by signing this Contract, that neither it nor its principals are prcsently debarred, suspended,
proposed for debarment, declared ineligible or voluntarily excluded from participation in this transaction by any
federal department or agency. This certification is made pursuant to the regulations implementing Executive Order
12549, Debarment and Suspension, 28 C.F.R. pt 67, Section 67.510,as published as pt. VII of the May 26, 1988,
Federal Register (pp. 19160-19211}, and any relevant program-specific regulations. This provision shall be
requited of every.subcontractor reeeiving any-payment in whele.or in part from federal funds. :

B. Contragior and its subcontracts shall comply with all terms, conditions, and requirements of the Amerfeans withi
Disabjlities Act of 1990 (P.L, 101-136), 42 U.S.C. 1210, as amended, and regulations- adopted there undeér
containéd in 28 C.F.R, 26.101-36.999, inclusive, and any rclcvantploaram»specxf‘ ¢ regulations.

C., Contractorand it subcontractors shail comply with the tequirements of the Civil Rights Act of 1964, ag amended,
the Relisbilitation Act of 1973, P.L. 93-112, as amended, and any relevant program-specific regulations, and shall
not discriminate against any employee or offeror for employment becausc of race, national origin, creed, color, sex,
religion, age;, drsabmty or handicap condition (including AYDS and AIDS -related conditions.)

25. 'LOBBYING. The partiés agreé, whether expressly prohibited by federal law, or otherwise, that no funding associated
with this. Confract will be used for any purpose assoclated with or related to lobbying or influencing or attempting
Iobby ér influente for any purpose the following:

A. Any federal, State, sounty or local agency, legislature, commission, council or board;

B. Auny federal, State, courty or local [egisiator, commission member, council member, board member, or other elected
official; or . :

C. Ay officeror employee of any federal, State, cowity or focal agency; legislature, comimission, conneil or board.
26, WARRANTIES.

A. QGeneral Warranty., Contractor warrands that all services, deliverables; and/or’ work products under this Contract
shall be completed in a workmanlike manner consistent with standards in the trade, profession, or industry, shall
contorm to or excced the spcexﬁcatrons set forth in the incorporated attachmients; and shalt be fit for ordinary ose, of
good quality, with no-inaterfal defécts,

B. System Compliance. Contractor warrants that any information system application(s) shall not experience
abnormatly ending and/or valid and/or incorrect results from the application(s) in-the operaling and testing of the
business of the State.

27,  PROPER AUTHORITY. The parties hereto represent and warrant that the person executing this Contract on behalf of
sach party has full power and authority to enter into this Contract. Contractor acknowledges that as required by statute
or regulation this Contract. is effective only after approval by.the Stale Board of Examiners and only for the period of
time specified in fhe Contract. Any services performed by Contractor before this Contract is effective or after it ceases
t6 be effective are performed at the sole risk of Contractor,

28. "NOTIFICATION OF UTILIZATION OF CURRERT OR FORMER STATE EMPLOYELS. Contractor has
disclosed fo the State all persons that the Contractor witl utilize to perform services under this Contract who are Current
State Einployees or Former State Employees, Contractor will not utilize any of its employees who are Current State
Employees or Eormer State Employees to perform serviees under this Contract without first notifying the Contracting
Kgency of the identify of such persous and the services that each such person will perform, and receiving from the
Contracting Ageiicy approval for the use of such persots.

79,  ASSIGNMENT OF ANTITRUST CLAIMS. Coiitractor-irrevocably assigns to the Stafe any claith for relief or cause
of action-which the Coniracter now has or which may acerua to the Contrattor in the future by reason of any violation of

State of Nevada or federal antitrust laws in connection with any goods or services provided to the Contractor for the
purpose of catrying out the Contractor’s obligations under this Contract, including, at the State’s option, the right o
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control-aby such litigation on such claim far relief or cause of action. Comtractor shall requite any subcontrastors hired
to perform any of Contractor’s obligations under this Contract to inevocably assipn to the State, as thivd party
beneficiary, any-right, title or interest that has accrued or whish may accres inthe future by reason of any violation of
State 6F Wevada or federal antitrust laws in connection with. any goeds or services provided fo the subeontractor for the
purpose of earrying out the subcontrictor’s obligations to the Confiactor i pursuatice of this Contract, lncluding, at the
State’s option, the right to confrol any such litigation on such claiin or relief or cause of action.

30. COVERNING LAW: JURISDICTION, This Contract and the rights and obligations of the patties hergto shall be
governed by, and construed according fo, the laws of the State of Nevada, withour giving effect to any principle of
conflict-of-law that would require the application of the law of any other jurisdiction. The pariies consent to the
exalusive jurisdiction of the First Judicial Distriet Court, Carson City, Nevada for enforcement of this Contract.

31, ENTIRE CONTRACT AND MODIFICATION. This Contract and its integrated attachment(s) constitute the entire
agreement of the parties and as such are intended to be the eomplete and exclusive stafement of the promises,
representations, negotiations, discussions, and other agreements that may have been made in connection with the subject
inatfet heveof. Unless an integrated attachment to this Contraet specificaily displays a mutual intent to amend a
particular part of this Contract, general counflicts in language between any such attachment and this Contract shall be
construed éonsistent with the terms of this Contract. Unless otherwise expressly authorized by the terms of this
Contract, no modification or amendment {o this Contract shall be binding upon the partics unless the same is in writing
and signed biy the respective parties hereto and approved by the Office of the Attormey Geveral and the State Board of
Examtiners.

TN WITNESS WHEREQF,#he parties hereto have ¢aused this Contraet to be signed and intend fo be legally bound thereby.

ﬁo’y/ Q/?é,_b“—» l/}é/{ﬁ - Geners | [;\/.\zmar{}f,r

Tndependent Contractor’s Signature Date Independent Contractor’s Title

) 57 -2

‘Date Administrator, Nevada State Purchasing

APPROVED BY BOARD OF EXAMINERS

On g?lfﬁf/! 7

Dalé
Approved as to form byz
Deputy Attoriiey Gefieiaf TorAitorey Genéral ' ' Date
Revised: 10/1E BOE " Page9af 9
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ATTACHMENT BB
INSURANCE SCHEDULE

INSURANCE REQUIREMENTS:

Contractor and subcontractors shall procure and maintain until ali of their ebligations have been
discharged, including any warranty periods under this Contract are safisfied, insurance against claims for
injury to persons or damage to propeérty which may arise from or in connection with the performance of
the work hereunder by the Contractor, his agents, representatives, employees or subcontractors.

The insurance redquirements herein are minimum requirements for this Contfract and in no way limit the
indemrity covenants contained in this Gonfract. The State in no way warrants that the minimum limits
confained herein are sufficient to protect the Contractor from liabiliies that might arise out of the
performance of the work under this contract by the Contractor, his agents, representatives, employees or
subcontractors and Contractor is free to purchase additional insurance as may be determined necessary,

A.  MINIMUM SCOPE AND LIMITS OF INSURANCE: Contractor shall provide coverage with limits of
liability not less than those stated below, An excess liability policy or umbrella liability policy may be
used fo meet the minimum liability requirements previded that the coverage is written on a
"following form” basis.

1. Commercial General Liability — Occurrence Form i
Policy shall include bodily injury, property damage and broad form contractua} liability coverage. -

e General Aggregate $2,000,000
s  Products — Completed Operafions Aggregate $1,000,000
»  Personal and Advertising Injury ' : $1,000,000
. Each Occurrence $1,000,000

a.  The policy shall be endorsed to include the following additional insured language: “The
State of Nevada shall be named as an additional insured with respect to liability arising
out of the activities performed by, or on behalf of the Contractor”,

2. Automobi!e Liability
Bodily Injury and Property Damage for any .owned, hired, and non-owned vehicles used in the
performance of this Contract. .

Combined Single Limit {CSL) $1,000,000

a.  The policy shall be endorsed to include the foﬂowmg additional insured tanguage: "The
‘State of Nevada shall be named as an additional. insured with respect to liability arising :
out of the activities performed by, or on behalf of the Contractor, including automobiles
owned, feased, hired or borrowed by'the Confractor”.

3, Worker's Compensation and Empioyers Liahility ’

Workers' Compensation Statutory

Employers' Liability )
Each Accident - $100,000
Disease — Each Employee : $100,000
Disease — Policy Limit . $500,000

a.  Policy shall contain a waiver of subrogation against the State of Nevada.

b.  This requirement shall not apply when a contractor or subcontracior is exempt under
N.R.S., AND when such contractor or subcontractor executes the appropriate sole
proprietor waiver form. '

B. ADDITIONAL INSURANCE REQUIREMENTS: The pohctes shail include, or be etidorsed to
Include, the following provisions:
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1, On insurance policies where the Stale of Nevada is named as an additional insured, the State
af Nevada shall be an additional insured te the full limits of liability purchased by the Contractor
even if those fimits of liability are in excess of those required by this Contract.

“:4°° The Contractor's insurance coverage shaff be primary insurance and non-contributory with

respect to all other available sources,

NOTIGE OF CANCELLATION: Contractor shall for each insurance policy required by the
insurance provisions of this Contract shall not be suspended, voided or canceled except after
providing thirty (30) days prior written notice been given fo the State, except when cancellation is
for nen-payment of premjum, then ten (10} days prior notice may be given. Such netice shall be
sent directly to Annette Morfin, Purchasing Officer, Nevada State Purchasing Division, 515
East Musser Streef, Suite 300, Carson City, NV 897061, Should contractor fail to provide State
timely notice, contractor will be cohsidered in breach and subject to cure provisions set forth within
this confract.

ACCEPTABILITY OF INSURERS: Insurance is to be placed with insurers duly licensed or
authorized to do business in the state of Nevada and with an “A.M. Best" rating of not less than A-
VIl. The State in no way warrants that the above-reguired minimum insurer rating is sufficient to
protect the Contractor from potentiaf insurer insclvency.

VERIFICATION OF COVERAGE: Contractor shall furhish the State with certificates of insurance
{ACORD form or equivalent approved by the State) as required by this Contract. The cerfificates
for each insuranee policy are to be signed by a person authorized by that insurer to bind coverage
on its behalf.

All certificates and any required endorsements are to be received and approved by the State before
work commehces. Each insurance pelicy required by this Contract must be in effect at or prior to
commencement of work under this Contract and remain in effect for the duration of the project.

. Failure to maintain the insurance policies as requ;red by this Contract or to provide evidence of

renewal is a material breach of contract.

Al certificates required by this Contract shall be sent directly to Annette Morfin, Purchasing
Officer, Nevada State Purchasing Division; 515 East Musser Street, Suite 300, Carson GClty,
NV 89701. The State project/contract number and project description shall be nated on the
certificate of Insurance. The State reserves the right to require complete, certified copies of all
insurance palicies required by this Contract at any time. ’ .

SUBCONTRACTORS: Contractors’ certificate(s) shall include all subcentractors as additional
insureds under its policies ar Contractor shall fumish to the State separate certificates and
endorsements for each subcontractor. All coverages for subcontractors shall be subject to the

minimurmn requirements identified above,

APPROVAL: Any modification or variation from the insurance requirements in this Confract shalf
be made by the Attomey General's Office or the Risk Manager, whose decision shall be final. Such
action will not require a formal Contract amendment, but may be made by administrative action.
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TN WITNESS WHEREOCF, the parties lieretd have caused this Contract to be signied and intend to be legally bend
thereby.

// » «“fo [/[r,}é /17 C‘%ﬂfl/véw«, [ i'/ﬂ Anag<’

ll)deﬁegidéizt;_Cqnn'»aétqi"s Signafure Date Independent Contractar’s Title

>

iy

Date N Title .
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385-6000 « Fax (702) 385-6001

© Seventeenth Floor

3300 Howard Hughes Parkway
Las. Vegas, Nevada 89169+

(762)

KEMP, JONES & COULTHARD, T.LLP

kict@kempionescom,

{USN

W

<4 o>

Will Kemp, Esq. (#1205)

Nathanael R. Rulis, Esq. (#11259)
n.ulis@kempiones.com

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway, 17 Floor
Las Vegas, Nevada 89169

‘Telephone: (702) 385-6000
Attorneys for Plai ntiff

Electronically Filed
1211312018 4:59 PN
Steven D. Grierson

DISTRICT COURT

CLARK COUNTY,NEVADA

MM DEVELOPMENT COMPANY, INC., &
Nevada corporation,
Plamtiff,
VS..
STATE OF NEVADA, DEPARTMENT OF

TAXATION; and DOES 1 through 10; and
ROE CORPORATIONS 1 through 10.

Defendants.

Date of Hearing:
Time of Heating::

CaseNo.:  A-18-785818-W
Dept. No.:  XVIIE

ORDER GRANTING IN PART AND.
DENYING IN PART EMERGENCY

MOTION FOR ORDER REQUIRING:

THE SMC TO PRESERVE AND/OR
IMMEBIATELY TURN.GVER
RELEVANT ELECTRONICALLY

| STORED INFORMATION FROM

SERVERS, STAND-ALONE
COMPUTERS; AND.CELL. PHONES
12/13/18

10:00 4.m.

Plaintiff MM Development hHaving filed. an Emergency Motion For Preservation Of

Electronic Data and having given the counsel for Departiient of Taxation nofice of such

request, the: Court conducting a hearing on December 13, 2018 at 10:00 a-»ms;?l aintiff appearing

by Will Kemp, Esq., and Nathanael R. Rulis, Bsq., of the law firm of Kemp, Jones & Coulthard,

LLP; the State of Nevada, Departmefit of Taxation (the “State™) appearing by Robert Werbicky,

Esq.,‘and David J. Pope, Esqy; and it:appearing thatthe State used employees retained by an

outside e‘mpi@ymenf dgency (i:e: Matipower). to evaluate aud rate marijﬁanaAdi_Sper':gsa'ry-._l’ig:ens_a

| applications (hereinafier referfed to as “Manpowér™), and good cause appearing for the

preservation of electronic défa of the State and Manpower, the Motion is GRANTED'IN PART

1

~ Case Number: A-18-785818-W
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b r@ga@rdmg_ preservatiorand DENIED IN PART regarding immediate fuiiover and it is hereby
2 || ORDERED, ADJUDGED and DECREED as follows:
30 ORDERED that the State shall preserve server of any:standalotie computers (including

4 |[1aptops, iPads or thumb drives) in ifs possession and used iri the evaluation and rating 61

G

marijuana dispensary license applications as part of the September 2018 application period (the: |
<ESI.or “electronically:stored information™): The State:shall also preserve communication

‘made ;yiﬁthaﬂpmye_r'Ifél.af@d to thehiring of the personiiel ny Manpowet for the September

[ o

2018 application period. The Stafe shall make the ESI available for copying by the State in the

| presénce of 4 computet expert retained by Plaintiff in‘the next 10-business days after notice of
10 ||entry of this order. The State shall make 3 copies-ofthé hard drive of the EST with:one copy
11 || being preserved by the State as 2 master copy retained by the State and one additional copy

12 ré‘céifie(iby‘tﬁéiSt"até? anid orie C(‘)'p’y“p'rbﬁﬂéd to the'Court under seal. To allow Plam‘uffand théj :

|| State (i.c., the Nevada Department of Taxation) to-determirie the most efficient way'to allow the |

hes Parkway

eet]

1 Hu

conference call with'the EST expert for Plamtiff and counsel for the Plaintiff, counsel for the

State (and-counsel-and IT manager for Manpowerif desired by Manpowet) to-identifyin

JONES & COULTHARD, LLF

3800 Howarc

% 17 || general the types of servers (including standalone:computers and laptops) that will be subject to

KEMP,

18 || the copyitig protocol and types and amount of data mainfained-on such servers (including
19 || standalone computers and laptops). The.conferenice call shall be-held o Tater than 5 business:
20 |} daysiafter notice:of entry of this order. -

21 ORDERED that the State shall provide Plaintiffs alist of Department personnel

331 applications for dispensary licenses and/or. evaluated such license-applications réceived in fhe
24 || September 2018 application period and provide a list of any full or parﬂalcell phone numbers
95 || known to thé Depatiment sufficient to allow: the identification of the.cell phorie(inchiding but
26 ||not linmted TGfpel’;SQ}:ia}_@l_l phone numbers).for éach sucsﬁ;pefscﬁLWiimﬁ;ﬁz.iﬁusiﬁes.S‘:&%iﬁ;;zé of after |
27 'r.iétic’e of entryof this-order. Af the same time, the State mayuse reasonable i@e_rztiﬁ’é.rse: é’»ga- N

28 || “Manpower Employee 1, instead of names if the State so desires. At the same time the State

2
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shes Parkwi

Seventeenth Floor.
Las Vegas, Nevada 89165

"3800 Howard Hu

KEMP, JONES & COULTHARD, LLP
)24

ax (102) 385-6001

Kicfdken

(702).385-6000

B

(4D

10

© N o U o

may-designate up to 6 persons on a list that the State believes were primiarily involved on behalf

|| of Manpower and/or the State in the processing of all applications-for dispensary licenses and/or

the evaluation of such license applications. If the State has a pre-existing organizational chart

of the Manpower eriployees, it shall provide the samé'to Plantiff at such time but the State is

notobligated to create an‘organizational chart. -Again, the:State may use:reasonable identifiers

instead of names. Within 10 business days after receiving the foregoing list from the State;

Plaintiffs:shall be.allowed to take the ,teiéphon'i”c-,a”epdsmbﬁ of the PMK for the State to identify

the names (or reasonable identifiers) and job descriptions of all persons (including temporary:

employees, if anly) that were involved on behalf of State in assisting in the evaluation and rating |
of applications for dispensary Ticenses and/orevaluatmg such licenses for the Septetnber 2018
applii:aﬁi{jn period.- The purpose of the PMK depositionis te: reasénabiy{identify'péréms whiose:

cell phone data may contain relevant discoverable materials to ensure that all such data is

préserved.. Atits option, the State may provide a written response i liet: of the PMK.

deposition.

‘ORDERED that the State shall make all cell phones (personal and/or business) of each

|1 sieh pérson that assisted in the processing of applications for dispensary licenses and/or

evaluated such license applications; including but not limited to Steve . Gilbert and 4. Northetn |

Neyada State employee; available for copying in the'10 business days after:notice of entry of

this order at alocation convenient to State and Manposwer, and that the State, il the presence of

Plaintiff’s:computer expert, shall make 3 copies-of thie data from each cell phonie with one-copy:

being preserved as a mastet copy, one copy provided fo-counsel for the Stateand one'copy

‘provided 16 the Courtunder seal. In the:eventanysuch cell phiones are riotavailable, the State

shall file-d sworn-declaration régatding any cell phone that is fiot available explaining why stich |

| cell ;?.hﬁ:m; is not.available within 10 business days afternotice of entry-of this:order:

ORDERED that neither Plaintifls counsel nor Pldiniff or their agents or cmployees

| shall access the cell phorie data until the State and Plaintiff agrees to.a progedure to protect fion-

discoverable confidential data or the:Court allows such access by subsequent-order.. The Staté is

aufhiorized torinform any such personswhose cell phone data is copied that any and all personal |
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1 ||information will either be returned or destroyed at a later date.. Plaintiff's counsel and Plaintiff

and their agents or employees are resiricted from accessing ESIdata except as authorized bya

b

confidentiality order or other order of the Court,

G

ORDERED that the Staté i§ directed to maintairi any.and all docuiments iri its possession

regarding the'processing of applications for dispensary Jicenses and/or evaluation of such

license applicatiors; for the September 2018 application period including but siot liniited to the

followxng (I) any-and all communications between Manpower-and the State: (2) any and all
8 dlrectmns provxded by the State: to Manpower regarding the processing of applications or, the

Q. f.e\;'aluatzon;of the applications:and any requests forinformation from M‘anpo\xrer (3) any and all
10 commumcanons be’tween Manpow (Gale5 State employees and: any: apphcani {orwith the
attorneys or consultants foran applicant) reoardmg any subgect matter -(4) the contract; if any,
‘between Manpow et and the State;and all invoices; if any, sent by Manpower tothe State; {S)

any and all prehmmary rankings of applicants by }HﬁSdlCTlOn or-otherwise by Maipower or- the

State that pre-date the final ranking; (6) any and dll work papers (including notes) used by

| Manpower or the Stafe in the processing of applications for dispensary licensesand/or

evaluation of such license applications; (7) any and all spread sheets created by Manpower or.

. LaSstg A
-(702)‘-’3,3-5;6000

17 ||the State regarding the:applications for dispensary licenses; and. (8) a@y'and’j-.a}flf-nofes of formal

KEMP, JONES & COULTHARD, LLP

18 {lor mfcmnarm@gtings;amgng Manpower or-the State personnel ;jr;gg;‘rding;fh@ipr.oﬁcssifng of
19 || applications for dispensary licenses and/or evaluation of such license applications: The State,
20 || shall ot be fegﬁirfé&?t‘ti pr‘éduce thedocumerits set forth in 'cat"egories 1'through 8 at an:
‘ 2% V.,(;aner:enw,subject;to;&li pnv-ﬂeg,es: arid obyjé ee.tlons, bv the State tostich proéu.cuon

23 1| ORDERED that the State shill serie a copy:ofthis Order upon Man{power within one:
7 |

24 "’busmesq d&v of notice'of entry of’ thls Order: ' I

DATED this ! ->.day of December, 2018
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s LLP

KEMP, JONES & COULTHARD

W

V=R~ T SO

| OFFICE OF THE ATTOR;

Respectfully Submitted by:

 KEMP, JONES & COULTHARD, LLP

L@m

Wﬂl I\emp, Esq. (#1 01,

‘Nathanael R. Rulis;. Es’q {#11259)

3800 Howard: Hughes Parkw /ay, 17th'Floor

1l Las Vegas Nevada 89169

Attorneys, for Pfamnﬁ

| Approved asto content atid form

' }f&damPaulLaxalt,Esq /

Robert Werbicky; Bsq..
Da\qd} Pope, Bsq.

|| 555 East Waghington. Ave., Suite:3900

Las Vegas, Nevada 89101

| Attorneys for Defendant

State.of Nevada, Department of Taxation

NEY GENERAL
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DECL

ADAM PAUL LAXALT
Attorney General

David J. Pope (Bar No. 8617)
Acting Chief Deputy Attorney General

Robert E. Werbicky (Bar No. 6166)
Deputy Attorney General

Vivienne Rakowsky (Bar No. 9160)
Deputy Attorney General

Office of the Attorney General

555 E. Washington Ave., Ste. 3900

Las Vegas, NV 89101

(702) 486-3420 (phone)

(702) 486-3416 (fax)

DPope@ag.nv.gov

VRakowsky(@ag.nv.gov
RWerbicky@ag.nv.gov

Attorneys for Defendant,
State of Nevada,

Department of Taxation

DISTRICT COURT
CLARK COUNTY, NEVADA

MM DEVELOPMENT COMPANY, INC,, a
Nevada corporation

Plaintiff,
vs.
STATE OF NEVADA, DEPARTMENT OF
TAXATION; and DOES 1 through 10; and ROE
CORPORATIONS 1 through 10, '

‘Defendants.

The STATE OF NEVADA, DEPARTMENT OF TAXATION by and through their counsel,
ADAMPAUL LAXALT, Attorhey General and DAVID POPE, Acting Chief Deputy Attorney General,
ROBERT WERBICKY, Deputy Attorney General, and VIVIENNE RAKOWSKY, Depilty Attorney

General, and hereby submit this Declaration Regarding Any Cell Phone That Is Not Available pursuant

to this Court’s order of December 13,2018,
111
/11
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Attached as Exhibit A is the Declaration of Talova V. Davis, in ber official capacity as

Cybercrime Investigator I, Investigations Division, Nevada Office of the Attorney General,

DATED this 3rd day of January, 2019.

ADAM PAUL LAXALT
Attorney General

By: /s/Vivienne Rakowsky
VIVIENNE RAKOWSKY (Bar No. 9160)
Deputy Attorney General
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1 PHONE THAT IS NOT AVAILABLE via this Court’s electronic filing system. Parties that are

CERTIFICATE OF SERVICE-
I hereby certify that I am an employee of the Office of the Attorney General and that on
the 3rd day of January, 2019, I filed the foregoing DECLARATION REGARDING ANY CELL

registered with this Court’s EFS will be served electronically.

/s/ Michele Caro
An Employee of the Office of the Attorney General

Page 3
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ADAM PAUL LAXALT
Attorney General

David J. Pope (Bar No. 8617)
Acting Chief Deputy Attorney General

Robert E. Werbicky (Bar No. 6166)
Deputy Attorney General

Vivienne Rakowsky (Bar No. 9160)
Deputy Attorney General

Office of the Attorney General

555 E. Washington Ave., Ste. 3900

Las Vegas, NV 89101

(702) 486-3420 (phone)

(702) 486-3416 (fax)

DPope@ag.nv.gov

RWerbicky@ag.uv.gov

VRakowsky@ag.nv.gov

Attorneys for Defendant,

State of Nevada, .
Department of Taxation

DISTRICT COURT
CLARK COUNTY, NEVADA

MM DEVELOPMENT COMPANY, INC., a ‘Case No. A-18-785818-W
Nevada corporation Dept. No. XVIII
Plaintiﬁ',

V8.

STATE OF NEVADA, DEPARTMENT OF
TAXATION; and DOES 1 through 10; and
ROE CORPORATIONS 1 through 10,

Defendants.

DECLARATION OF TALOVA V, DAVIS
1. I, Talova V. Davis, first being duly sworn, present this Declaration regarding the status of
imaging cellular phones pursuant to the Court s Order dated December 13, 2018 and entered Deoember
14,2018 (“Court Order™). '
2 I haye personal knowledge of, and am competent to testify, regarding these matters.
3. I am employed as a Cyberérime Investigator II by the Investigations Division of the

Nevada Office of the Attémey General, having been so employed by the State of Nevada since 2007. I

Pagelof3
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contact Manpower employees, asking that I begin contacting said employees on December 26, 2018.

hereby affirm that I am a certified digital férensic specialist with extensive training and experier_lce in the
preservation and examination of digital evidence,

T4, I have been assigned the task of obtaining and forensically imaging cellular phones and
hard drives pursuant to the Court Order. On December 24, 2018, Nevada Office of the Attorney General

Chief of Investigations Roland D. Swanson II provided me with a list of names and phone numbers to

5. This Court Ordered that in the event that any such cellular phone is not available, that the
State is to provide a sworn declaration explaining why the cellular phone is not available.

6. This is my sworn declaration explaining why the cellular phones below are not available
in compliance with the Court s Order. |

7. At approximately 2:14 p.m. on December 26, 2018, I speke with Manpower 1 regarding
the imaging of Manpower 1’s personal cellular phone, Manpower 1 was willing to meet with me at 8
a.m. on the morning of December 27, 2018 to have the cellular phone imaged. Manpower 1 called back
at 8:08 a.m. on December 27, 2d18 and said that after speaking with a few people, Manpower 1 is going
to decline having the cellular phone imaged until a subpoena réquires Manpower 1 to do so.

8. | At approximately 1:55 p.m. on Decémber 26, 2018, I spoke with Manpower 2 regarding
the imaging of Manpower 2’s personal cellular phone. Manpower 2 declined to have the cellular device
imaged, citing concerns about having personal pictures and personal identifiable information available
to others, even with a court order in place. Manpower 2 mentioned that the cellular phone was not used
for any Wofk{elated activity.

9. At approximately 8:33 a.m. on December 27, 2018, Ileft a voice mail message for
Manpower 3 regarding the forensic imaging of Manpower 3’s cellular phone. On December 28, 2018 at
6:50 a.m., [ received a voice mail inéssage from Manpower 3 stating that Manpower 3 is not willing to
have the personal cellular phone copied as it was not used for business.

10. At api)roximately 9:05 a.m. on Decembef 27, 2018, lleft a voice mail message for
Manpower 4 regarding the forensic imaging of Manpower 4’s cellular phone. On December 28,2018 at
8:1 1 a.m., I received a voice mail message from Manpower 4 stating that Manpower 4 is not prepared to

authm ize the forensic imaging of the cellular phone at this time.

Page 20f3
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11. At approximately 9:08 a.m. on December 27, 2018, I left a voice mail message for
Manpower 5 regarding the forensic imaging of Manpower 5°s cellular phone. As of 11:00 a.m, on

December 31, 2018, 1 have not received any communications from Manpower 5,

12

Manpower 6 regarding the forensic imaging of Manpower 6’s cellular phone. As of 11:00 a.m. on

December 31, 2018, I have not received any communications from Manpower 6.

Dated this 3™ day of January, 2019,

2. At approximately 9:39 am. on December 27, 2018, Ileft a voice mail message for

ADAM PAUL LAXALT
Attorney General

By: /
Talova V. Davis
Cybercrime Investigator I1

Page 3 of 3
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785818-W : DISTRICT COURT e e e
: CLARK COUNTY, NEVADA

Writ of Mandamus COURT MINUTES E - February 05, 2019
A-18-785818-W MM Development Company, Inc, Plaintiff(s)
vs.
State of Nevada, Department of Taxation, Defendant(s)
February 05, 2019 08:30 AM  All Pending Motions
HEARD BY: Barker, David 7 COURTROOM: Phoenix Building 11th Floor 110

COURT CLERK: Trujillo, Athena
RECORDER: Page, Robin

REPORTER:

PARTIES PRESENT:

David J. Pope Attorney for Defendant
Nathanael R. Rulis, ESQ . Attorney for Plaintiff
Robert E. Werbicky ) Attorney‘ for Defendant
VIVIENNE RAKOWSKY, ESQ : Attorney for Defendant'
William Simon Kemp . Attorney for Plaintiff

JOURNAL ENTRIES

MOTION FOR RECONSIDERATION ... MOTION FOR ORDER OF CONTEMPT AGAINST THE STATE
OF NEVADA, DEPARTMENT OF TAXATION FOR FAILURE TO PRESERVE RELEVANT
ELECTRONICALLY STORED INFORMATION FROM CELL PHONES AND ORDER SHORTENING
TIME

Argument by Mr. Werbicky, noting that imaging was requested, however, it must be done by their criminal
department. Further, Mr. Werbicky advised four out of the six Manpower employees indicated they had -
no opposition to the imaging of their phones, then changed their minds. Further, Mr. Werbicky noted the
motion was filed when they began imagine laptops. Mr. Kemp argued against the motion, however,
requested the Manpower employees be deposed. Mr. Pope reviewed the transcript and argued that
depositions are premature. Court noted Mr. Kemp has requested the Motion for Contempt be
WITHDRAWN: Mr. Werbicky advised there is no opposition to following normal discovery rules or for
subpoena's issuing as long as they are appropriate under rule 45. Mr. Kemp argued section B of the
Manpower contract allows for the imaging of employee's phones. Mr. Werbicky argued that the phones
are personal property. COURT ORDERED, Motion for Reconsideration GRANTED; Motion for Order of
Contempt DENIED and WITHDRAWN; Court will allow depositions for the limited purposes of Manpower
employees being asked the types of phones they have, their service provider, and to explain the limits of
the Court order; Mr. Kemp to prepare the order.

Printed Date: 2/6/2019 Page 1 of 1 Minutes Date- February 05, 2019
Prepared by: Athena Trujilo
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- Electronically Filed
37201912144 PM
Steven D. Grierson
ORDR : CLERK OF THE COURT,
AARON D. FORD - £
Attorney. General :
David J, Pope (Bar No. 8617)
Chief Deputy Attorney General
Robert E.-Werbicky (Bar.No. 6166) ——
Deputy Attorney General
Vivienne Rakowsky (Bar No. 9160}
Deputy Attorney General
Office of the Attorney General
555 E. Washington Ave., Ste. 3900
Las Vegas, NV 89101
(702) 486-3105 (phone)
(702) 486-3416 (fax)
dpope@agnv.gov
vrakowsky@ag.nv.gov
rwerbicky@ag.nv.gov

Attorneys for Defendants
State of Nevada Department of Taxation

DISTRICT COURT
CLARK COUNTY, NEVADA

MM DEVELOPMENT COMPANY, INC., a Case No. A-18-785818-W
Nevada Corporation and LIVFREE Dept. No. IX
WELLNESS, LLC, ’ '

Plaintiffs, | | [PRBFOSED] ORDER

Vs,
: . Date of Hearing: February 5, 2019
STATE OF NEVADA, DEPARTMENT OF Time of Hearing: 8:30 a.m.
TAXATION; and DOES 1 through 10; and ROE
CORPORATIONS 1 through 10,

Defendants.

Plaintiffs, MM Developmcnt‘Cemi:sany, Inc. (“MM Dévelopment”) and Livfree Wellness LLC,
dba The Dispensary (“Livfree™), by and fhrough counsel Will Kfamp, Esq., and Nathanael'R. Rulis, Esq.,|
ofthe }aw‘ firm Kemp, Jones & Coulthard, LLP; and Defendant State of Nevada, Department of Taxation
(tﬁe “Department”), by and through counsel Robert E, Werbicky, Esq., and David J, Pobe, Esq., of the
State of N evada; Office of the Attorney General, appeared before this Court on February 5, 2019, for the
hearing on Plaintiffs’ Motion for Order of Contempt Against State of Nevada, Departinent of Taxation
for Failure to Preserve Relevant Electronically Stored Information from Cell ?honcs on Order Shortening| -

Time (the “Céntempt Motion™),

Pagel of 3
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T After reviewing the papers and pleadings on file herein, and hearing the arguments of counsel, the Court

makes the following findings and conclusions: ,

After the Department updated the Court on the status of its efforts to comply with the December |
13, 2018 Order, the Plaintiffs withdrew the Contefnpt Motion;

During the hemiﬁg Plaintiffs submitted a verbal motion on the record for permiséion to conduct
pre-conference discovery (the “Discovery Motion”) including taking the dcpésiﬁons .of the six (6)
Manpower Employees;

The Department did not object to limifed pre-conference discovery provided Plaintiffs established
good cause, but the Department did seek to limit the scope of any such discovery; NRCP 30(a)}(2)(A)({Hi) |
prm./ideé a party must obtain leave of the court if the party seeks to take a déposition before the time
specified in Rule 26(d);

NRCP 30(a)(2) provides the court must grant such leave consistent with the allowance of NRCP
26(b)(1) and the Jimitations of NRCP 26(b)(2); _

~ Further, discovery may commence before the parties have a discovery conference. Zracfone
Wireless, Inc. v. Adams, 304 FRD.672 (S,D. Fla. 2015); see also Semitool, Inc. v. Tokyo Eleciron Am.,
Inc., 208 F.R.D. 273 (N.D. Cal. 2002) {“Goed cause may be found Wbrthy need for expedited discovery
and consideration if the administration of justice outweighs the prejudice the responding party.”).

Good cause exists fo permit fimited pre-conference depositions to be taken of the six (6)
Manpower Employees as directed and limited by this Court;

Rased on the foregoing findings and conclusions:

IT1S HEREB? ORDERED that Plaintiffs’ Contempt Motion is DENIED as moot;

ITIS FURTHER ORDERED‘Pla,inﬁffs’ Discovery Motion is GRANTED IN PART;

IT IS FURTHER ORDERED that, pursuant to Rules 30 and 45 of the Nevada Rules of Civil
Procedure, Plaintiffs are given leave to take limited depositions of the six (6) Manpower Employees;

ITIS FURTHER ORDERED that any depositions of the Manpower Employees are Iimité,d to the
following quesﬁons: ‘ ‘ v

- “Please provide the make(s), model(s), and operating systém of your personal cellular

telephone(s) used from July 2018 —December 2018.”

Page 2 of 3
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- “Please provide the name of the service provider(s) for each personal cellular telephone used from
July 2018 — December 2018.” |
- “Doyou undérstand the December 13, 2018 Order Granting in Part and Denying in Part Plaintiff’s
Emergency Motion (the “Preservation Order”) issued in tiqis case does not permit the disclosure
of any of your pcrsonal information unless and until ordered by the Court?” |
IT IS FURTHER ORDERED that if any Manpower Employee chooses to provide their personal
cellular phone to the Department for imaging, Plainfiffs’ ﬁght to conduct the prefconference deposition
of that Manpower Employee jaursuant to thig Order is rescinded. |

f‘h-
DATED this ] _ day of March, 2019.

DISTRIGX COURT JUDGE

Respectfully Submitted by:
AARON D. FORD
Attorney Gener
By:

ROBERT E. WERBICKY J

Deputy Attorney General 9 No. 6166)
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A-19-787540-W DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Mandamus COURT MINUTES March 29, 2019
A-19-787540-W Nevada Wellness Center, LLC, Plaintiff(s)

VS,

State of Nevada, Department of Taxation, Defendant(s)
March 29, 2019 09:30 AM  Plaintiffs' Emergency Motion for Order Requiring the SMC, Ms.

Karen Cronkita and Mr. Damon Hernandez of Dept of Taxation to
Preserve and/or Inmediately Turn Over Relevant Electronically
Stored Information from Servers, Stand-Alone Computers, and
Cell Phones on OST

HEARD BY: Truman, Erin COURTROOM: RJC Level 5 Hearing Room
COURT CLERK: Lott, Jennifer
RECORDER: Haak, Francesca

REPORTER:

PARTIES PRESENT:

David J. Pope Attorney for Defendant
Robert E. Werbicky Attorney for Defendant
Theodore Parker Attorney for Plaintiff

JOURNAL ENTRIES

Mr. Pope intends to move to consolidate cases into the first case and request the cases be treated as
complex, and request the Court retain discovery issues. After speaking with counsel, Mr. Werbicky
intends to Answer first, then move to consolidate. The Preservation Order was modified through Deft's
Motion for Reconsideration, and Mr. Pope stated the Court determined counsel haven't violated the
Order. All evidence is preserved, and everyone was given Notice of the litigation hold. Mr. Pope stated
Senior Judge Barker is controlling some pre-Rule 16.1 discovery on limited depositions. Upon
Commissioner's inquiry, Mr. Pope stated the Answer wili be filed shortly in this case; Answers for M/M
cases due near 4-9-19.

At the last appearance based on Mr, Parker's request, Commissioner gave time to ensure Service was
perfected. Mr. Parker addressed the Declaration from the State employee regarding six Manpower
phones. Mr. Parker stated Mr. Kemp failed to mention Ms. Cronkite and Mr. Hernandez (State
employees), and Mr. Parker doesn't want anything to happen to the information. Mr. Parker requested an
Order or Provisional Order to preserve information or the cases cannot be consolidated. Mr. Werbicky
stated Manpower individuals are not State of Nevada employees. Argument by Mr. Werbicky; counsel
stated there is no indication for the State of Nevada to damage or lose information, Mr, Parker addressed
Talova Davis's Declaration. Mr. Parker requested information from whatever device was used. Argument
by Mr, Parker.

Mr. Werbicky ohjected to imaging the phones. Judge Bailus ordered imaging on less than 24 hours
Notice to the State, Mr. Werbicky provided 3-7-19 Minutes before Senior Judge Barker to Commissioner
in Open Court. Arguments by counsel. Mr. Werbicky stated the Manpower issues were already dealt
with, and imaging is more complex than described. Mr. Werbicky explained the process to copy images
by properly authorized individuals (Sheriff resources, Cybercrime Lab in Washoe County). Upon
Commissioner's inquiry, Mr. Werbicky stated two phones were imaged (Steve Gilbert and Kyle). Ms.,
Cronkite and Mr. Hernandez's phones were not imaged as they were not part of the Order. Mr. Pope
stated there may be a facility in Southern Nevada, but it is extremely expensive, and some information

Printed Date: 4/4/2019 Page 1 of 2 Minutes Date: March 29, 2019

Prepared by: Jennifer Lott
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A-19-787540-W
may be confidential. Arguments by counsel. Mr. Parker stated there is a local company who can image
two phones for $2500.

COMMISSIONER RECOMMENDED, motion is GRANTED, and an Order for Preservation WILL ISSUE;
Mr. Parker stated sufficiently to satisfy the Sedona Principals that there is a real danger of evidence
destruction based on unidentified Manpower employees; personal phones should not be imaged if they
were not utilized for business purposes. COMMISSIONER RECOMMENDED limiting the response time
to depositions upon written questions to each individual involved to identify themselves, and identify any
and all devices they used for work purposes; 14 days response time is RECOMMENDED; the Order
should not apply to a personal device if it isn't necessary to avoid privacy concerns, COMMISSIONER
RECOMMENDED, Ms. Cronkite and Mr. Hernandez's work devices are subject to the Order, and any
personal devices utilized for work purposes (any device that stores electronically stored information); a
Protective Order will be in place, a Preservation Order will be in place, and a Confidentiality Order will be
in place.

COMMISSIONER RECOMMENDED, if Plaintiff wants devices imaged, it must be done at Plaintiff's
expense and at Deft's location if possible; information will be retained by Deft because of confidentiality
issues; if Deft does anything with the information or there is spoliation, there are other ways to deal with it
in the litigation; the party who does the imaging cannot retain any information, and it must be left with

Deft. Upon Mr. Pope's inquiry, COMMISSIONER RECOMMENDED, make three copies at the expense of
Plaintiff. Mr. Parker to prepare the Report and Recommendations, and Mr. Werbicky / Mr. Pope to
approve as to form and content, A proper report must be timely submitted within 10 days of the hearing.
Otherwise, counsel will pay a contribution,

Printed Date: 4/4/2019 Page 2 of 2 Minutes Date: March 29, 2019 J
Prepared by: Jennifer Lott

RSA000082




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Electronically Filed
4/4/2019 9:10 AM
Steven D. Grierson

CLERK OF THE C?ﬂ
RTRAN %.«—A Saaiasass

DISTRICT COURT
CLARK COUNTY, NEVADA

NEVADA WELLNESS CENTER,

LLC, CASE NO.: A-19-787540

Plaintiff, DEPT. XVIII
VS.

STATE OF NEVADA,
DEPARTMENT OF TAXATION,

Defendant.

e Tl e L N N N I el N

BEFORE THE HON. ERIN TRUMAN, DISCOVERY COMMISSIONER
FRIDAY, MARCH 29, 2019

RECORDER’S TRANSCRIPT OF HEARING
PLAINTIFF'S EMERGENCY MOTION FOR ORDER REQUIRING THE
SMC, MS. KAREN CRONKITA AND MR. DAMON HERNANDEZ OF
DEPT OF TAXATION TO PRESERVE AND/OR IMMEDIATELY TURN
OVER RELEVANT ELECTRONICALLY STORED INFORMATION
FROM SERVERS, STAND-ALONE COMPUTERS, AND CELL
PHONES ON OST

APPEARANCES:
For the Plaintiff: THEODORE PARKER, ESQ.
~ For the Defendant: DAVID J. POPE, ESQ.

ROBERT E. WERBICKY, ESQ.

RECORDED BY: FRANCESCA HAAK, COURT RECORDER
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Las Vegas, Nevada, Friday, March 29 2019
[Case called at 10:13 a.m.]
_ DISCOVERY COMMISSIONER: Nevada Wellness versus

State of Nevada, Taxation. Are you here on --

MR. PARKER: I think we were last, so I'm assuming that you
were coming before us.

UNIDENTIFIED SPEAKER: No. | may be an intervenor in
this case, so.

MR. WERBICKY: There you go.

DISCOVERY COMMISSIONER: Oh, so, okay.

MR. PARKER: | had no idea.

DISCOVERY COMMISSIONER: All right. We are back on
Plaintiffs’ emergency motion for order requiring the preservation of

certain documents.

MR. PARKER: Good morning, Your Honor. Theodore Parker,

17 || on behalf of the Plaintiff.

MR. POPE: Your Honor, before we get started, appearance is
Robert Werbicky and David Pope, on behalf of the Department of

Taxation. We're with the Attorney General’s Office.

DISCOVERY COMMISSIONER: All right. What was your last

nameagain? - e
MR. POPE: Pope, P-O-P-E.
DISCOVERY COMMISSIONER: Okay. Thanks.

MR. POPE: Just for your consideration, we plan to move to

Page 2 RSAO!
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consolidate these cases into the first case, to ask that this be treated as
complex, and to have the Court retain the discovery issues; and does
that change your mind with regard to doing anything with regard to this
matter?

DISCOVERY COMMISSIONER: So you want it combined
with the -- what was the name of the other case? -- the M and M
Development case?

MR. WERBICKY: Yes.

MR. POPE: Yes. We haven't filed a motion yet, but we intend
to do that. ’

MR. WERBICKY: Well --

DISCOVERY COMMISSIONER: All right. |Is that something
that you've discussed with counsel, as to whether there’s been -- can be
a stipulation for consolidation, or --

MR. WERBICKY: I've discussed it briefly with Mr. Parker
yesterday. We need to answer first, which is our intention, and then we
will move to consolidate.

Mr. Parker indicated to me that initially that that seemed to
make sense. We've talked with some of the other counsel, so they
seem to be on board with that too.

DISCOVERY COMMISSIONER: As | understand that, there’s
already an order in place in the other case, and so if you are agreeing or
moving to enter into the stipulation, that would render the issues moot. If
you're going into the other case, you’re going to be governed by the

same protective orders --

Page 3 RSAO(
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MR. WERBICKY: That -- ,

DISCOVERY COMMISSIONER: -- or requirements of
production of documents and --

MR. WERBICKY: The preservation --

DISCOVERY COMMISSIONER: -- preservation.

MR. WERBICKY: The preservation order, yes. Yes, Your
Honor, we - that's the case. The -- that order was essentially modified
through our motion for reconsideration, and the Court has already
determined that we haven't done anything in violation of that order. So
we've preserved all the evidence. We've placed everyone on notice of
the litigation hold. And the Judge, Judge Barker in that case, Senior
Judge Barker, in that case, has indicated he’s controlling some of the
preanswer discovery or pre-16.- —-

DISCOVERY COMMISSIONER: Pre-16.1 discovery?

MR. WERBICKY: Pre-16.1, but it'll be a prerule 16 probably
discovery allowing limited depositions of what we call the Manpower
reports.

DISCOVERY COMMISSIONER: Okay. My question is,
because what | am --

And let me ask Mr. Parker. Is it something that you -- | mean,
I'd like to hear from you as to what your preference in this regard is.

My initial reaction is to -- when is the answer going to be filed?

MR. WERBICKY: In this case we were served on -- I'm sorry,
Mr. Parker. It was, | think, the 18" so we have 45 days from that, but |

suspect we’re going to answer sooner than that.

Page 4
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DISCOVERY COMMISSIONER: And what about the M and
M case; is there -- or MM case; has there been a answer filed in that
case as of yet?

MR. WERBICKY: There is no answer yet. There was a notice
of entry of order denying our motion to dismiss | think about the same
day. So our answer is due April 9" and we’ll probably again answer
before that date.

DISCOVERY COMMISSIONER: All right. Would you like to
speak to this, Mr. Parker?

MR. PARKER: Yes, yes, Your Honor.

Your Honor, the last time we were here there was a concern
regarding service, and the Court, basedv upon our request, gave us some
additional time to make sure that was perfected.

What I’'m concerned about -- and that’s why | gave the Court
the orders, the benefit of the orders, from the -- from Judge Barker.
Originally the State believed that they were going to be able to get those,
all six of the Manpower phones, for purposes of inspection, and then you
saw the declaration from the State employees saying that miraculously
they’ve changed their minds and everyone’s declining.

So now -- and I'm not -- this is not, you know, a criticism of Mr.
Werbicky. We've worked together a long time, and | know you’ve known
me prior just as long as | have. My concern is in the interim of
answering, additional things can be lost and additional minds can be
changed. | am concerned between now, now and the answer, what

happens, and that’s why the motion was so important.

Page 5
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I’'m also concerned, based upon my conversration with Mr.
Werbicky and Mr. Kemp, because we’ve been trading notes on this, that
Mr. Kemp failed to mention Ms. Cronkhite and Mr. Hernandez. | met
with them personally. They were involved in the Manpower link to the
State.

| don’t want anything to happen to that information as well, any
ESI in terms of laptop, a telephone, a desktop. Now, the State would
have more control over those two employees because they're
employees, but | don’t -- one of the things that concerned me -- and I'm
sure Your Honor picked up on this because of the question you asked
about when is the answer due.

In the declaration that -- of the State cybercrime investigator,
Your Honor, it mentioned how there was a concern in terms of the use of
private phones to use for work purposes and how they may not be
inclined to let that information be -- that those devices be turned over for
inspection. | don’t want anything to happen, Your Honor, despite the
best efforts of the State. | don’t want any of that information to be lost.

And so in the interim | want this Court to at least provide us
with some order, even if it's provisional, until everything is combined.
But until they answer -- and you know what the rule is. Until they
answer, the cases can't be consolidated. Once they answer, then the
oldest case will take precedence, and then that -- we’ll probably all end
Llp in front of Judge Barker.

| agree with Mr. Werbicky. | don’t -- | think that deeming the

case complex would probably be for the benefit of everyone. We can
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have a case -- the case assigned for discovery purposes to the (Ijistrict
Court Judge who will handle it. But | am concerned about the interim,
and | am concerned that maybe some of the other participants in the --
who filed cases may not agree. So I'm not sure what's going to happen,
so | would ask that, since this is, at this point, a separate case, that
some protection be afforded this case until this pfocedural wrangling is
actually handled, Your Honor, so just give me that protection until they
answer. And then | think Mr. Werbicky and | can work it out from there.

DISCOVERY COMMISSIONER: Are any of the individuals at
issue or any of the stored information -- are they -- the individuals that
the order Would be directed to, a hypothetical order, are any of them out
of the State of Nevada?

MR. WERBICKY: None. No, Your Honor.

DISCOVERY COMMISSIONER: None are out of the State.

MR. WERBICKY: The -- | am not sure of the Manpower
employees because they are not state employees, so | don’t know for
sure whether or not they’ve left the State. | don’t believe they have.

The two individuals discussed in Mr. Parker's motion are state
employees. They are not going to be leaving the State.

DISCOVERY COMMISSIONER: Okay, because -- and the
reason | ask is a Nevada court can't really tell somebody in another
state --

MR. WERBICKY: Right.

DISCOVERY COMMISSIONER: -- what to do, and so it was

unclear to me whether all -- or all affected individuals and information is
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stored in the State of Nevada or held in the State of Nevada.

Mr. Parker. |

MR. PARKER: | believe it to be only because of -- | met with
Ms. Cronkhite or Cronhite -- | don’t know how she pronounces her
name. | can'trecall. -- and Mr. Hernandez at the State office.

DISCOVERY COMMISSIONER: Okay.

MR. PARKER: And they were allowed to give me but so
much information, but based upon the conversation | believe they're all
within the State of Nevada.

DISCOVERY COMMISSIONER: All right. All right. Mr.
Werbicky. |

MR. WERBICKY: Okay. So here we get into | guess the
Sedona principles and the fact that there’s been no indication that any of
this evidence is potentially going to be lost, damaged, destroyed, or
anything else there. The Judge, Senior Judge Barker, indicated in one
of the hearings that he has found -- he’s not indicating that the State did
anything wrong with regard to discovery preservation or anything else.

In fact, his original ruling on our motion for reconsideration
was that we had complied with everything that we could within the order
and adjusted the dates accordingly so that we essentially matched what
the order had said.

So there’s no indication that -- oh, yeah. There’s no indication
that the State is potentially damaging or going to lose this information.
Therefore, under the new Rule NRCP 1 rules -- and new NRCP 1

basically adopted the federal rule, and one of the reasons for the
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adjustment of the federal rule was to kind of contain the costs associated
with litigation. So what is essentially being asked for is the imaging of
two cellphones. Now --

DISCOVERY COMMISSIONER: Are these the work phones
or the private phones? | |

MR. WERBICKY: I'm afraid you have to ask Mr. Parker that
question.

DISCOVERY COMMISSIONER: Mr. Parker.

MR. PARKER: Your Honor, and that’s what we touched on a
second ago. In the order - I'm sbrry. In the declaration, Your Honor,
provided by Ms. Talova Davis; did you see that? It's part of my reply
brief as Exhibit A to the State’s declaration regarding cellphones. If
you -- do you have it in front of you, Your Honor?

DISCOVERY COMMISSIONER: |think | do. Yes.

MR. PARKER: Okay. It's the -- let me see how | can --

DISCOVERY COMMISSIONER: Exhibit what?

MR. PARKER: It's Exhibit A to the -- to my - if you go to
Exhibit - '

DISCOVERY COMMISSIONER: Which exhibit?

MR. PARKER: -- 4, go to Exhibit 4 of my --

DISCOVERY COMMISSIONER: Okay. It's Exhibit A to --

MR. PARKER: --reply.

DISCOVERY COMMISSIONER: -- Exhibit 4.

MR. PARKER: Exactly.

DISCOVERY COMMISSIONER: Got it.
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MR. PARKER: And so then you see the declaration (;:TaAIova
Davis -- |

DISCOVERY COMMISSIONER: Yes.

MR. PARKER: -- Your Honor?

She mentions here in terms of -- this is paragraph 8, lines 16
through 20, she says: Manpower 2 mentioned that the cellular phone
was not used for any work-related activity.

Then a sentence right above it says: Manpower 2 declined to
have the cellular device imaged citing concerns about having personal
pictures, personal identifiable information available to others, even with a
court order in place.

Now --

DISCOVERY COMMISSIONER: And she says it was not
used for any work-related activity. |

MR. PARKER: And my concern here is Ms. Tavola [sic] Davis
is apparently trying to figure out if work was being done related to this on
a work-related Manpower phone or a honwork-related personal phone.
So the request was whatever phone it is, we need the information, and
so Manpower number 2 -- and they -- that’s the identifiers they’'ve used,
Manpower 1 through 6 -- is trying to discern between what she may
have used -- he or she -- what phone or device they may have used for
purposes of this application process that took place in September of
2018.

- My concern ié we need to protect the information. l dqn’t care

what device it's on. And so that’s the benefit. And this is something --
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an"‘d | thought Mr. Werbicky took this from h]y earlier comments. vThis is
not a jab or a criticism of the State. The order protects us all -- Plaintiff,
the State -- because fhose who were a participant in this process, based
upon the contract that we also attached between Manpower and the
State, have an obligation for purposes of investigation or auditing later to
make that information available, be it a private phone or a work-related
phone, and right -

DISCOVERY COMMISSIONER: So since they have an

obligation, and it’s already under the contract, why do we need --

MR. PARKER: Because --

DISCOVERY COMMISSIONER: -- additional protection?

MR. PARKER: Because Manpower is not the party here, and
that's why I said this is not me criticizing the State. | said up front the
State probably has more control over Ms. Cronkhite and Mr. Hernandez,
but the amount of control they have over Manpower is a concern, and
this declaration really concerned me, so when | saw it, Mr. Kemp had the
concern up front. When | saw the declaration, and we had the
discussion about it, that raised, you know, a couple of flags for me, and
that’s why | brought it forward.

Now, if Mr. Werbicky simply were to sign a stipulation saying
that the protective order would be equally enforceable in this case, we
wouldn’t be here. Now that we believe that that may happen in the
future, my concern is | need the protection until that happens because
they may change their mind.

Judge Barker considered the Sedona principles. That’s why |
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put the orders for thié Court’s benefit, sb you could see that that was --
that analysis has been performed. We just need some protection until
this takes place, and then | think Mr. Werbicky and | will be able to work
together fine after that, and that’s my concern, Your Honor.

DISCOVERY COMMISSIONER: Mr. Werbicky.

MR. WERBICKY: To begin, | guess I'm a little confused on
this because | thought really what -- | didn’t realize this was a second
attempt at dealing with an issue that has already been resolved
regarding the Manpower clause. | thought we were really here about
Ms. Cronkhite’s work phone and Ms. Hernandez’'s work phone.

DISCOVERY COMMISSIONER: And with regard to Ms.
Cronkhite and Hernandez, are you willing to stipulate -- enter into a
stipulation that this occur? ‘Cause it doesn’t sound like you’re opposing
that.

MR. WERBICKY: That what occur?

DISCOVERY COMMISSIONER: What Mr. Parker has
requested regarding the preservation.

‘MR. WERBICKY: If it's imaging the phones, yes, I'm objecting
to that. If it's simply --

DISCOVERY COMMISSIONER: And why are you objecting
to that?

MR. WERBICKY: Because imaging is an expensive and
unusual process that is only authorized when there is a -- under the
Sedona principles and the courts that have adopted it, is only to be done

when there is a serious risk of losing information or a violation of the
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discovery principles. We haven't even started discovery in this ::;se yet
because we haven't even answered yet.

The problem with what is --

DISCOVERY COMMISSIONER: Judge Barker ordered the
imaging, correct?

MR. WERBICKY: No. Judge Bailus originally ordered the
imaging on less than 24 hours’ notice to the State, so the Sedona
principles weren't even mentioned during the original hearing because
we didn’t have time to prepare.

By January 3" we started -- 'm sorry. By January 8" we put
together the Sedona principles, and on that, that’s when Judge Barker
reviewed it and basically said, yes, I'm going to modify the order,
number one; number two, the State hasn’t done anything wrong. And he
just didn’t want to get rid of the preservation order because it had been
issued by another judge, and we had already complied with it anyway,
so why get rid of it? That was really the rationale associated with the
motion to strike.

If | can approach, Your Honor, | have the minutes from the
March 7" hearing. They’re not terribly extensive, but --

[Mr. Werbicky ha»ndirng to Mr. Parker]

DISCOVERY COMMISSIONER: This is before Judge
Barker?

MR. WERBICKY: Correct, Your Honor.

DISCOVERY COMMISSIONER: Okay. Certainly you may

approach.
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[Mr. Werbicky approaches the bench; Mr Werbicky handing‘tko the
Commissioner]
MR. WERBICKY: Now -- and when you're ready. 7
DISCOVERY COMMISSIONER: Okay.
MR. WERBICKY: Now, what I'm really concerned about is

essentially the precedent associated with what’s going on with all of this.

Because someone has brought a complaint in a matter that involves a
lot of money, suddenly imaging of cellphones is essentially mandatory.
It's going to be imposed by the Court. Well, | try to read these things
reasonably, but so does that mean | can ask for all of his officers to go
through the expense of having all of their cellphones imaged to make
sure we don’t lose an unclean hands defense?

If everyone involved in complex -- in large litigation like this is
ordered to image their cellphones, first off, there’s only one facility that
I’'m aware of in the entirety of -- maybe there’s two in Southern Nevéda;
there’s only one in Northern Nevada where a cellphone can even be
forensically imaged as requested.

Now, we set up a system up north through the Washoe
County Sheriff's Office in order to get those phones imaged under the
original order simply because the Court had ordered it, and we didn’t
have time, and we -- to object to it or try and do something eise. So it's
a Court order; we complied with it as quickly as we could, allr right?

There’s no reason to establish this kind of precedeht under
NRCP 1 given the Sedona principles and the other cases that we've

been talking about where everybody involved in litigation suddenly has
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to have their cellphones forensically imaged before an answer is even
issued. There’'s been no indication that any of the information on these
phones would even be relevant. There’s been no indication that their
loss would somehow impair their case. It's all rank speculation at this
point. That's an entirely inappropriate basis on which to impose such --
frankly, a draconian order. It seems simple, just two cellphones or
something like that. But if you expand it out, how that is going to
eventually play out, then we’ve got 400 different entities that were
denied these applications.

Are we going to have to image everyone’s phone? Are we
going to have to image everyone in the State in order to preserve the —
this evidence? That seems -- that's the slippery slope that we’re starting
to go down, and it's not appropriate, especially when there’s been no
indication the State has done anything wrong, these individuals have
done anything wrong. In fact, the only thing cited to by Mr. Parker is that
they complied with the law.

The regulation dealing with this initial meeting indicates they're
not to discuss any issues. All right. That's a legal requirement. So the
fact that they followed the law is a basis for requesting that they image
their personal phones and that | guess it expands to we get a second
bite at the apple at the Manpower employees, which has already been
dealt with with Judge Barker in the first place.

We've requested the phones; they were denied; that’s -- as far
as | know, it is not going to change. We did everything we could to try

and get those phones imaged; they just said no. And --
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DISCOVERY COMMISSIONER: But they’re subject to the
order.

MR. WERBICKY: They’re subject to the order. So, as a
consequence, we made sure that we gave them the litigation holds and
the requirements that they not damage anything. But the -- | don’t know.

The transcript for -- | believe the transcript for the January
hearing is on record, along with the update that | provided. There’s
multiple hearings. That one was actually quite a bit later. But there
were multiple hearings where we basically gave an update on what
happened.

These Manpower employees, under the RFPs that were dealt
with, are not State employees. Theréfore, we don’'t have control over
them. All right. Manpower --

DISCOVERY COMMISSIONER: But the Court does.

MR. WERBICKY: Pardon me?

DISCOVERY COMMISSIONER: But the Court does.

MR. WERBICKY: The Court does.

DISCOVERY COMMISSIONER: If an order is issued, then
they’re subject to the order.

MR. PARKER: That’s right.

MR. WERBICKY: But they're not.

DISCOVERY COMMISSIONER: If they're in the State of
Nevada.

MR. WERBICKY: Right, but they're not here. They’ve had ho

opportunity to defend themselves or to contest the order.
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MR. POPE: Not in the case.

MR. WERBICKY: They're not in the case.
- DISCOVERY COMMISSIONER: Okay.

MR. WERBICKY: I'm sorry. I'm sorry. What did | say?

MR. POPE: Not here.

MR. WERBICKY: I'm sorry. They’rre not in the case.

So --

DISCOVERY COMMISSIONER: But they’re a party to the
contract, and -- isn't that correct, but they are covered by the contract?

MR. WERBICKY: The contract itself indicates that Manpower
is an independent contractor, and they are to hire temporary employees
which are not State employees. Manpower is not present either, in the
case either. So -- and all this was already discussed in front of Judge
Barker and even Judge Bailus -- |

DISCOVERY COMMISSIONER: Okay.

MR. WERBICKY: -- but more directly with Judge Barker. So
the --

DISCOVERY COMMISSIONER: And this case is before
Judge Holthus, right; isn't she the Judge on this case?

MR. WERBICKY: What department?

MR. POPE: If it's Department --

DISCOVERY COMMISSIONER: Judge Holthus.

MR. POPE: -- 18, yes. )

MR. WERBICKY: Oh, it's 18, yes, itis. Itis Judge Holthus.

DISCOVERY COMMISSIONER: Okay.
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- because the State has complied with the orders of the Court. It is going

MR. WERBICKY: Yes. So | guess my point being is, as

before, the - this preservation order is, number one, not necessary

to preserve the evidence as required by law. Imposing this protective - |
mean this preservation order when there has been no evidence of
wrongdoing by anyone is a violation of the Sedona principles and NRCP
1, the new version of NRCP 1. It shouldn’t be mandated or authorized.

It should just -- the parties have been given their litigation holds. Under
the rules they are required to preserve those records. If they do not, the
Court may impose appropriate sanctions as a result.

DISCOVERY COMMISSIONER: All right. Mr. Parker.

MR. PARKER: Your Honor, | appreciate having the last word
on this since it's our motion, and the questions you've asked Mr.
Werbicky, | think he’s done his best to try to answer 'em, but he certainly
hasn’t answered them.

You’ve given him more than one opportunity to explain why he
sounds like he’s agreeing, but then opposing the motion, and he’s not
given or articulated a real good or even a colorable argument why he's
objecting to this. It -- this motion and the order, if it was to be granted,
protects the State, protects my client, and it requires those within the
confines of Nevada to comply with this Court’s order and it prevents,
despite our -- everyone’s best efforts, including the Court’s efforts, from
allowing information to be lost.

This was -- | think the benefit of this -- and Mr. Kemp and |

were talking about this because he said some of these comments came
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up during his arguments in front of Judge Bailus and then Judgc;tBarker,
because the State has tried to test and object to this order once --
entered more than one, and Judge Barker has maintained the order
since the original order was granted.

This prevents a motion for sanctions later on. It prevents a
motion for spoliation later on because we are doing it up front. Now that
we have this declaration, which, again, bothered me the most because
they have an independent contractor, as Mr. Werbicky says, agreeing in
the contract to provide and maintain this information based upon item
paragraph 9C for three years, and yet, within a couple of months, we
have employees saying they’re not going to release the information.
That, by itself, would make me think, if | was sitting in the State’s shoes,
why wouldn’t | want this order in every case until combined to protect
me.

The other thing that Mr. Werbicky mentioned that | did not
originally raise, and Your Honor raised it, and maybe that’s why he said
something to it, or tried to address it, | don’t know if Ms. Cronkhite and
Mr. Hernandez did some of their business on a personal phone, one not
paid for provided by the State, and, if so, they have to preservé that
information too.

Now, Mr. Werbicky tried to get this Court to perhaps temper its
position based upon costs. | didn’'t say that my client wasn’t amenable
to pain for this; that was never even a part of their opposition in terms of
who would bear the cost. My client may be willing to actually spend the

money to do the ESI extraction up front. My point is let’s just save the
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information. Let's have an order that benefits the case that preée;rves
the information until this case is consolidated, and let's make sure that
nothing personal -- and when | say personal, something being --
business being transacted on a personal phone also be protected.
That's it. | mean, this is not an order where | thought there would be
much fight given what Judge Barker and Judge Bailus has already done,
and the evaluation of the Sedona principles.

And this Court, | think, has given the parties time to take a
look at it. The Court gave us time to make sure that service was not an
issue, which | appreciate. | said that | believe when | was here last.
And, Your Honor, we would -- | was just here two days ago on a case
that has turned ugly because of everything being destroyed. | don’t want
that to happen in this case. And an order like this gives us that
protection for everyone, so that's what we’re asking, Your Honor.

DISCOVERY COMMISSIONER: Pursuant to, Mr. Parker,
though pursuant to Sedona, what is the evidence that there’s avreal
danger that this evidence is going to be spoliated.

MR. PARKER: And | will say -- and | believe this is what was
repeated to Judge Barker in maintaining the order, as well as Judge
Bailus -- we do have independent -- an independent company who have
employees now that won't identify themselves or that have not been
identified who have now changed their mind based upon a crimé, a
cyber crime investigator 2 with the State, | am concerned that we may
never get this information now, despite their efforts.

The order is in addition to what they’ve already said or what
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they've tried to do. | need to be able to provide that order and make
sure, to the best that we can, that they understand that the Court is
behind this in terms of this case.

That order doesn’t help me in my case at this point because
they’ve not answered, has not been consolidated. | need protéction for
my client as well, and | do need to make sure, to the best that | can, that
any personal phones or devices used to also transmit business related
to this 2018 application is preserved.

So everything I'm asking the Court to do -- and | think fits
squarely within Sedona -- we have now indications that there may be a
problem preserving and getting information. That's why | need the
protection, Your Honor.

DISCOVERY COMMISSIONER: Okay. And how do we
determine -- because there’s some real concerns with regard to private
cellphone imaging. How do we determine whether -- if private phones
were not utilized, then they shouldn’t be in -- then they shouldn’t be --

MR. PARKER: Absolutely.

DISCOVERY COMMISSIONER: -- imaged.

MR. PARKER: And, Your Honor, that’s one of the benefits of
the discovery that | envision taking place. Now, there’s been some
preconference discovery allowed by Judge Barker, and those include
depositions of the Manpower individuals. So we’'ll learn the -- through
those depositions -- they’ve been limited to the device that they were
using, so we’ll know what device actually would’ve been used for

purposes of work, so we would -- if they say, IiSten, I've used the
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personal one and a work one, we’'ll get the names of those devi;és and
those numbers. If for -- so that’s a way of protecting.

| don’t know, in terms of Mr. Werbicky’s experience with this,
but I'm doing ESI extraction on a lot of cases that we’re working on, and
| have companies 've used here, California, Chicago, and New York,
and there’s one local that can do it very quickly. In fact, they typically
can get it done in a couple of days. All itis is a time, scheduling a time.
It takes typically one to two hours. [f it's Cloud based, takes even less
time, and they pull the information right off the phone.

And what they do in terms of limiting it, making sure you don't
take out information that’s not relevant to the case, they will identify
numbers so, for example, if it's a Manpower telephone going to a State
employee, you'll get the State employee’s number, the Manpower
number, and you can just extract that information, be it calls, be it text
messages. That's how clean it is, Your Honor.

DISCOVERY COMMISSIONER: So we brought up a lot of
extra stuff, so --

MR. POPE: Yeah.

DISCOVERY COMMISSIONER: -- I'm going to give you an
opportunity, Mr. Werbicky, to respond, and then Mr. Parker will get the
last word.

MR. WERBICKY: All right. Thank you, Your Honor. In fact,
there is a lot there. First up, there’s a lot in the reply that we would’ve
liked to have responded to ‘cause it was brought up the first time. This

Manpower thing has been dealt with already.
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The imagining that they are talking about, af least frorr{ the
experience that we have had to date, is much more complicated than
that. Up north there was a facility that we had to go to, which was the
Washoe County Sheriff's Office, and only the properly licensed
individuals could go into that facility, so that's why we gof our -- the
criminal division of the Attorney’s General’s Office involved. She was
able to go within and image the laptops that were at issue to the forensic
machine and a couple of State employee phones that were ordered to
be imaged.

So those items took several days in which to image, and there
was no -- and there were no problems with those particular ones. We
were told that it could take up to a day to image a phone if there are
problems with it, it could take up to a day to image a laptop if there were
problems with. All those have already been preserved and are in the
Attorney General’s evidence locker. So -- but that was -- all those were
done up north, and that’s where the Manpower employees are, up north.

We don’t know what processes we'd have to go through down
here in order to get the same thing done, although we'd probably again
have to go to a cyber crime lab.

MR. POPE: Your Honor --

DISCOVERY COMMISSIONER: Okay. Soit’s -- just help me
out here. So how many phones have already been imaged that don’t
need to be reimaged because they’ve already been imaged in the other
case? | mean, the order could just be that that information then will

apply to this case as well because it's already been imaged.
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MR. WERBICKY: There — |

DISCOVERY COMMISSIONER: So how are -- how many are
we talking about that haven't been imaged?

MR. WERBICKY: Two State employee phones have been
imaged.

DISCOVERY COMMISSIONER: Two State employees.

MR. PARKER: Do we have the names, Your Honor?

MR. WERBICKY: Steve Gilbert and -- I'm sorry, | forgot his
name. It's Kyle. His -- those phones were imaged. Those work phones
were imaged.

DISCOVERY COMMISSIONER: What about Ms. Cronkhite
and Ms. Hernandez?

MR. WERBICKY: Mr. Hernandez and Ms. —

DISCOVERY COMMISSIONER: Oh, Mr. Hernandez. Sorry.

MR. WERBICKY: Yeah. No, those phones were not imaged.

DISCOVERY COMMISSIONER: Why not?

MR. WERBICKY: And they are both based down here.

DISCOVERY COMMISSIONER: And why were they not
imaged? |

MR. WERBICKY: Because they weren't part of the order.
They weren't directly involved in the scoring. As that order was written,
it indicated we were talking about five, up to five, individuals that were

involved in the scoring. They weren't involved in the scoring itself. They

“were involved in the training is my understanding.

So — and, again, the only basis for having their cellphones
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imaged in the first place is apparently this meeting with Mr. Parker where

they were designated to oversee the review of the scores and follow the
law. So --

Am | missing anything out of this?

MR. POPE: Your Honor, may 1?

DISCOVERY COMMISSIONER: Go ahead.

MR. POPE: So | had a discussion with our chief investigator
this morning, and there may be a facility in Southern Nevada in Clark
County that we could use. You know, it is an expensive procedure.

DISCOVERY COMMISSIONER: How expensive is it -

MR. POPE: We don’t know because --

DISCOVERY COMMISSIONER: Mr. Parker does apparently.

Mr. Parker, would you like to enlighten the Court?

MR. PARKER: | can help him whenever he’s ready. But |
don’t want to interrupt him. I'll --

MR. POPE: Thank you.

MR. PARKER: -- answer once he’s done.

DISCOVERY COMMISSIONER: Okay.

MR. POPE: Thank you. Yeah.

So the primary concern is that some of this information is
confidential. There is currently a bill that may change some of that, but
we wanted to use -- at first there was a misunderstanding in Judge
Bailus’s court when this was being discussed, and that
misunderstanding was all that was needed was a copy so that you could

essentially copy your hard drive to another hard drive. But later on then
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it was discovered that what those Plaintiff’s‘were really looking f;)r was
this imaging, and the State does not have that resource. It has to use
other resources in which -- which is why we were using the Sheriff's
resources up in Washoe County, and we may have access to something
like that down here. | don’t know for sure yet, but we can look into that.

The concern, like | was -- started saying was the
confidentiality of the information to contract with some other company,
we disclose that information instantly. There may be contracts, or
maybe agreements, but it's still disclosed when it's copying it within the
department was, you know, really ideal. But then when it turned to
imaging, we found the next best thing, which was using the Sheriff's
facilities because that is going to stay confidential as well. So I just
wanted to mention that.

It's not -- so whereas we wouldn’'t have the money in the
budget to cover the costs of this, we don’t know what the cost is
because the primary concern was the confidentiality of the information.
That's really what | wanted to mention about the imaging.

MR. WERBICKY: And | had forgotten about that. That’s why
the Sheriff's office was used, because we couldn’t go to an outside
source because of our strict confidentiality laws.

DISCOVERY COMMISSIONER: | understand.

MR. WERBICKY: So we --

DISCOVERY COMMISSIONER: And you don’t know what
the cost would be?

MR. WERBICKY: It's time and effort from the State’s
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perspective. Right? Or --

MR. POPE: | don’'t have a number, Your Honor. It's been
represented to me that it's extremely expensive, so.

DISCOVERY COMMISSIONER: All right.

MR. POPE: You know, with that, Manpower is not a party to
this case, but they could be, just to address the other issue.

DISCOVERY COMMISSIONER: All right. Mr. Parker.

MR. PARKER: TI'll just start with where Mr. Pope left off. If
they want Manpower to be a part of this case, they have the contractual
relationship. They have the indemnity rights. They have the contribution
rights. That’s their decision.

In terms of what’s in front of this Court, let me address the
cost part and the convenience part. There’s a local company here that
will come to you or you can come to them. They will extract the
information from a phone, typically within an hour-and-a-half. Ifit's on
the Cloud, it's even less time. And they can do it for $2,500.

DISCOVERY COMMISSIONER: Per phone?

MR. PARKER: Per phone. Infact, | have -- I'm sorry. The
case that I'm dealing with them right now, there’s two phones for $2,500.
I’'m sorry. So two phones, $2,500.

Then the other thing -- so -- and | have not even asked them
to bear the cost at this point, so cost shouldn’t be a consideration in
terms of preservation.

The other point, Your Honor, confidentiality doesn’t prevent

preservation, and | could it in your eyes when that was mentioned this
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Court has dealt with protective orders numerous times. You Cagrhave
the information extracted and still the informatioh remain confidential and
protected. That shouldn’t be én issue.

What this Court is faced with, which | keep hearing admissions
that seem to be a stipulation but then an objection at the end. They
seem to agree that we -- the order in terms of Manpower appears
approp}riater bécause it's -~ because one’s already issued in another
court, it's hard for them to argue that it's not also appropriate in this
case, which Is separate.

The other thing that seems at odds with some of their
conversation is that Ms. Hernandez and -- Mr. Hernandez and Ms.
Cronkhite are both here in Las Vegas. When | met with them, they gave
me certain information. | wanted, of course, more, but they informed me
that they were involved in the training of those doing the scoring. Our --

DISCOVERY COMMISSIONER: The Manpower employees?

MR. PARKER: Bingo. So | know, and | suspect | should say,
that communications between those two individuals and the Manpower
individuals would’ve taken place at a minimum in terms of the criteria for
scoring, the manner of scoring, and how to score. So even if they
weren't the ones actually writing down the numbers, their input had a lot
to do with how those scorings were performed. That information is
directly related to our case. It should be protected and preserved.

So when Mr. Werbicky got up and said, well, | thought this
was only an ékpansion, the issue is an expansion of the preservation

order -- it's an expansion because we didn’t know, Mr. Kemp didn’t

Page 28

RSAOQ(

)0110




10
11
12
13
14
15
18
17
18
19
20
21
22
23
24

25

know, | didn’t know until I met with them on January:17 --and er motion
followed not long thereafter, and you can see the timing; it's pretty
close -- that they were involved.

And so, Your Honor, to the extent there was personal phones
or work phones utilized, | just want them -- give me an order saying don’t
do anything bad with this; do not destroy it; don’t tamper with it; don’t get
rid of it. And until the case is consolidated, we need that protection, and
so that's why we're here, Your Honor.

I think we've addressed it. Judge Bailus, Judge Barker have
addressed -- have both addressed the Sedona principles. | think the
Court is familiar with them. You've asked the questions that | think are
pertinent. I've responded based upon what we have in front of us,
including the State’s own declaration, Your Honor.

DISCOVERY COMMISSIONER: All right. My
recommendation is going to be that a motion for preservation will issue -
or, I'm sorry, an order for preservation be issued. | think that Mr. Parker
has stated sufficiently to satisfy the Sedona principles, that there is a
danger, a real danger of evidence destruction, based on the position
taken by the unidentified Manpower employees with regard to the
evidence.

With regards to Mr. Hernandez and Ms. Cronkhite, what I'm
concerned about though -- and I'm trying to decide what the best way to
handle this is -- is for each of these individuals | don’t think personal
phones should be imaged if there was no real -- any risk that they were

utilized for business purposes -- if they were not utilized for business
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purposes | should say.

MR. PARKER: Makes sense.

DISCOVERY COMMISSIONER: And so what | would
recommend is that we limit the response time on depositions upon
written questions to each individual involved to identify themselves and
to identify what devices they used for work purposes.

And | think then instead of a 30-day response time for those
written questions, we should maybe do a 14-day response time, so that
any individual that the Plaintiff could serve written questions at this point
to the State to identify each person who was involved in this scoring
process, and those persons identify what, if any, personal devices
information was stored on so that it -- I'm sorry. Let me restate that.
Any and all devices that work was performed on so that we can
eliminate the need to -- if no personal devices were used, then no
personal devices need the preservation order attended to them.

MR. PARKER: Makes sense.

DISCOVERY COMMISSIONER: And so -- because | think
that's -- | don’t want to have an order apply to a personal device if it's not
necessary to avoid any privacy concerns.

With regard to Mr. Hernandez and Ms. Cronkhite, certainly
their work devices are subject to the order and any personal devices that
were utilized for work purposes, and when | say devices, that would be
any device whether it be a laptop, a Computer, a desktop, or a phone, or
an iPad or whatever that's used for -- and has electronically stored

information.
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Now, what I'm going to further order is that -- so this .
preservation order will apply to all persons involved, and that needs to
be identified by the State, a protective order will be in place, a
preservation order will be in place, confidentiality orders will be in place.

And if the Plaintiff would like to have the devices imaged, then
that must be done at the Plaintiff's expense. It must be done at the
location, if possible, of the Defendants. Mr. Parker indicated that they
can go directly to you, and the information will be retained by the
Defendants because there -- because of the confidentiality issue. So the
document will be imaged, retrieved, and then deposited with the
Defendants with the order in place.

And then | think there -- if Defendants do anything with that
information, if there’s any spoliation, there are certainly other ways to
deal with that in the Iitiéétion.

MR. PARKER: Sounds great.

DISCOVERY COMMISSIONER: So that way the
confidentiality and the party who does the imaging cannot retain any
copies or any of that. All of that needs to be left in place of the
Defendants, and the Defendants can store that on State property.

MR. PARKER: Sounds great, Your Honor.

DISCOVERY COMMISSIONER: Okay?

MR. PARKER: Thank you, Your Honor.

DISCOVERY COMMISSIONER: So that’s going to be my
recommendation. I'm going to ask Mr. Parker to prepare it and circulate -

it to counsel for approval as to form and content.
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MR. PARKER: Thank you, You'rr Honor.

DISCOVERY COMMISSIONER: And then | guess we’'ll wait
to see what happens with regard to consolidation.

MR. PARKER: Sounds great, Your Honor. Thank you so
much.

-DISCOVERY COMMISSIONER: And i --

MR. POPE: Thank you, Your Honor.

DISCOVERY COMMISSIONER: -- made it clear that it was at
Plaintiff's expense --

MR. PARKER: Yes.

DISCOVERY COMMISSIONER: -- if this preservation and
imaging would be done with the information maintained and kept by
Defendants.

MR. PARKER: Yes, Your Honor. Thank you.

MR. POPE: One question.

MR. PARKER: Sorry we took so long.

DISCOVERY COMMISSIONER: That’s all right.

MR. POPE: Is there a certain number of copies that we
should do, which is -- | mean, if they elect to do it, and are going to pay
for it, should they make the three copies that we’ve had to do in the
other case so that there would be one for the Court, one for us, and one

DISCOVERY COMMISSIONER: That would stand to reason.
Yes.

MR. PARKER: That’s fine, Your Honor.

Pége 32 . RSAO0

D0114




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DISCOVERY COMMISSIONER: So three copies at the
expense of Plaintiffs.
MR. PARKER: That’s fine, Your Honor.
MR. WERBICKY: Thank you, Your Honor.
DISCOVERY COMMISSIONER: Thank you.
[Hearing concluded at 10:19 a.m.]

* kk k k %k %k

ATTEST: |do hereby certify that | have truly and correctly transcribed the
audio-video recording of this proceeding in the above-entitled case.

FRANCESCA HAAK
Court Recorder/Transcriber
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Electronically Filed
5/31/2019 4:45 PM
Steven D. Grierson

RESP

THEODORE PARKER, III, ESQ.

Nevada Bar No. 4716 -

PARKER, NELSON & ASSOCIATES, CHTD.
2460 Professional Court, Suite 200

Las Vegas, Nevada 89128

Telephone:  (702) 8§68-8000

Facsimile: (702) 868-8001

Email: tparker@pnalaw.net

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
NEVADA WELLNESS CENTER, LLC, a CASE NO.: A-19-787540-W
Nevada Limited Liability Company, DEPT. NO.: XVIII
Plaintiff,
v,

: RESPONSE TO WRITTEN
STATE OF NEVADA, DEPARTMENT OF OBJECTIONS TO DISCOVERY
TAXATION; and DOES I through X, COMMISSIONERS’ REPORT AND
inclusive; and ROE CORPORATIONS I RECOMMENDATIONS
through X, inclusive,

Defendants.

COMES NOW, Plaintiff, NEVADA WELLNESS CENTER, LLC (hereinafter “Plaintiff”),
by and through its attorney of record, THEODORE PARKER, III, ESQ. of the law firm of PARKER,
NELSON & ASSOCIATES, CHTD., and hereby files this Response to Written Objections to
Discovery Commissioners” Report and Recommendations.

1
1
I
I
1
1/
I
1
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This Response is made and based upon the pleadings and papers on file herein, the points and
authorities included herewith, and such oral argument as the Court may entertain at the time of the
hearing of this matter.

DATED this 31%, day of May, 2019.

PARKER, NELSON & ASSOCIATES, CHTD.

/s/Theodore Parker, Il Esg.
THEODORE PARKER, 111, ESQ.
Nevada Bar No. 4716
2460 Professional Court, Suite 200
Las Vegas, Nevada 89128
Attorneys for Plaintiff

MEMORANDUM OF POINTS & AUTHORITIES

L
INTRODUCTION

In 2018, Plaintiff submitted applications for recreational marijuana retail store licenses to
own and operate such stores in the following jurisdictions: unincorporated Clark County, Las Vegas,
North Las Vegas, aﬁd Reno. Defendant was responsible for allocating the finite number of licenses
by ranking applications in accord with the applicable statutes.

Plaintiff has previously gone through the 2015 licensing procedure, which had utilized
substantially similar factors in evaluating the applications, with the exception that in 2018 an
additional factor was added; diversity consideration. Plaintiff was the only 100% minority owned
applicant. In 2015, Plaintiff was ranked the highestin Las Vegas. Despite Plaintiff’s previously high
rankings, on December 5, 2018, Plaintiff was informed all of its applications were denied and
instead. As aresult, Plaintiff filed the instant action on January 15, 2019, for declaratory relief and
injunctive relief, and alleging violations of procedural and substantive due process, and equal
protection. o

Plainﬁff eventually learned Defendant allocated the evaluation and ranking duty to a third-
party, Manpower. On February 27, 2019, Plaintiff filed an Emergency Motion for an Order seeking

to preserve relevant electronically stored information related to the claims and defenses in the instant
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litigation. (See Plaintiff’s Emergency Motion, filed February 27, 2019, a true and correct copy

6 as Exhibit “A”.) Plaintiff incorporates said Motion as though fully stated herein. As
Defendant hired an outside third-party to evaluate and rate the marijuana licensing applications,
Plaintiff had a legitimate concern that electronic records of said third-party employed by Defendant
may be destroyed. Plaintiff was also concerned as Defendant refused to provide information to
Plaintiff regarding the training of the evaluators or any questions regarding the scoring of the
applications. (See Exhibit “A”.)

Defendant filed an Opposition on March 7, 2019. (See Opposition to Emergency Motion,
filed March 7,2019, a true and correct copy attached hereto as Exhibit “B”.) Defendant’s Opposition
boiled down to one argument—a preserization order was not justified.' However, it became evidence
that Plaiﬁtiﬁ’ s fears were justified as the people who evaluated and rated the applications refused
to turn over their electronically stored information to Defendant for preservation (in breach of the
contract with Defendaht). '

Plaintiff noted these concerns in its Reply. (See Plaintiff’s Reply in Support of Emergency
Motion, filed March 25, 2019, a true and correct copy attached hereto as Exhibit “C”.) The
Discovery Commissioner, as did Judge Bailus in a similar case, agreed with Plaintiff’s arguments
and issued a Discovery Commissioner’s Report and Recommendation requiring the preservation of
evidence. (See Discovery Commissioner’s Report and Recommendations (“DCCR?”), filed May 10,
2019, a true and correct copy attached hereto as Exhibit “D” and Exhibit “C” at Exhibit “3" (Order
in Case No. A—18—%85 818-W, requiring Defendant to preserve the same evidence required to be
preserved by the DCCR).) As Defendant is already under an obligation in a different case to preserve

the same evidence at issue here, Defendant’s position in the instant matter is flummoxing at best.>

'While Defendant noted some concerns wit confidentiality or privacy, this can be handled through
confidentiality and/or protection orders — and was as the DCCR at issue provides for this before the electronic
information can be shared with Plaintiff.

2See also Transcript of Proceedings attached hereto as Exhibit “E”, dated February 5, 2019, at p. 25-36,

allowing depositions of Manpower employees related to relevant information stored on their cell phones in order to
preserve said relevant information.
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11.
ARGUMENT
A. APPLICABLE LAW
1. NRCP 16.3
NRCP 16.3 provides in relevant part:

(2) Objections. Within 14 days after being served with a report, any party
may file and serve written objections to the recommendations. Written authorities
may be filed with an objection but are not mandatory. If written authorities are filed,
any other party may file and serve responding authorities within 7 days after being

served with the objections.

(3) Review. Upon receipt of a discovery commissioner’s report, any
objections, and any response, the court may:

(A) affirm, reverse, or modify the discovery commissioner’s ruling
without a hearing;

(B) set the matter for a hearing; or

(C) remand the matter to the discovery commissioner or further
action.

2. Possessioh, Custody, or Control
NRCP 34 requires parties to produce discoverable items within their “possession, custody,
or control.” NRCP 34(a)(1). The ‘phrase’ “possession, custody, or control” is disjunctive and only

one of the numerated requirements need be met." Kiser v. Pride Communs., Inc., 2011 U.S. Dist.

LEXIS 124124, 10-12 (D. Nev. Oct. 26, 2011)(citing Soto v. City of Concord, 162 F.R.D. 603,619

(N.D.Cal. 1995)(quoting Cumis Ins. Society. Inc. v. South-Coast Bank, 610 F.Supp. 193, 196 (N.D.

Ind. 1985)). Thus, "actual possession" is not required. Soto, 162 F.R.D. at 619. Rather, Nevada
Courts have agreed with a majority of jurisdictions that a "party may be ordered to produce a
document in the possession of a non-party entity if that party has a legal right to obtain the document
or has control over the entity who is in possession of the document." Kiser, 2011 U.S. Dist. LEXIS
124124, at 10-12 (D. Nev. Oct. 26,2011) citing Soto, 162 F.R.D. at 619 (internal citation omitted).
Courts have broadly interpreted "control" in the context of document production. See

Camden Iron & Metal, Inc. v. Marubeni Am. Corp., 138 F.RD. 438, 441 (D.N.J. 1991) ("Control is

defined as the legal right, authority or ability to obtain documents upon demand." (citations
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omitted)). In Gerling Int'l Ins. Co. v. Comm'r of Internal Revenue, the Third Circuit established that

"control" is présent for Rule 34(a) when a corporation either can secure documents from the related
entity to meet its business needs or acted with it in the transaction that gave rise to the suit. 839 F.2d

131, 140-41 (3d Cir. 1988); See also Camden Iron, 138 F.R.D. at 443. In Gerling, it was established

that a corporation can be required to produce documents from a sister company, when it acted with

its sister company in the transaction at issue. See Davis v. Gamesa Tech. Corp., 2009 U.S. Dist.

LEXIS 97507, 2009 WL 3473391, at *5-*6 (E.D. Pa. Oct. 29, 2009); See also Sanofi-Aventis v.

Sandoz, Inc., 272 FR.D. 391,394 (D.N.J. 2011).

The analysis of document production under the Rules of Civil Procedure is subject to a broad
approach, as the "rule is to be liberally, rather than narrowly, construed, and its provisions have the
force and effect of a statute.” See 8§ Charles A. Wright & Arthur R. Miller, Federal Practice and
Procedure §' 2202 (1970). "A party may be required to produce documents and things that he
possesses even though they belong to a third person who is not a party to the action. And if a party
has possession, custody or control, he must produce documents and things even though the

documents and things are themselves beyond the jurisdiction of the court." (See Japan Halon Co.

v. Great Lakes Chem. Corp., 155 F.R.D. 626, 627-628 (N.D. Ind. 1993) citing 8 Charles A. Wright

& Arthur R. Miller, 8 Federal Practice and Procedure § 2210 (1970)).

B. ARGUMENT

1. Defendant has possession, custody, and/or control of the discovery at issue

The State of Nevada entered into a Contract with Manpower related to the review and
scoring of the applications atissue. (See Contract for Services of Independéht Contractor, a true and
correct copy attached hereto as Exhibit “A”.) By its own terms, the Contract is effective from April
1,2017 through March 31, 2021. Under paragraph 9, there is an “Inspection & Audit” right which
allows the State to inspect, examine, review, and audit and copy relevant books, records (written
electronic, computer related or otherwise), including without limitation...documentation related to
the work product...”. (Id. atp. 3.)

Paragraph 9 of the Contract clearly grants Defendant, a Department of the State of Nevada,

a legal right to obtain the item§ Plaintiff has requested. Defendant has “control” over the entity
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whom Defendant claims has_current possession of the discovery sought to be preserved. Certainly,
Defendant has the authority under the Contract to obtain the requested discovery upon demand. As
the Contract states, the State of Nevada can, “at any reasonable time” inspect or copy, without notice.
Defendant ignores this portion of the Contract and instead claims it has no control or
authority over Manpower; the same contractor Defendant admits to hiring, traininé, and utilizing to
evaluate and rate the marijuana dispensary license applications. Defendant is being disingenuous
with the Court. Defendant has access to and the right to demand any documents, electronic or
otherwise, associated with work performed for the State of Nevada. As shown below, the items
Defendant was ordered to preserve, are only those that were either: utilized in evaluating and rating
the marijuana dispensary license applications or utilized in training individuals or utilized in hiring
individuals.* It is disingenuous for Defendant to now claim it has no control over Manpower and
production of electronic information stored by Manpower employees. As shown, Defendant can
access, and subsequently preserve, this information.
2. The Discovery Commissioner’s Report and Recommendations are specific
and clear
The May 10, 2019 Discovery Commissioner’s Report and Recommendations (“DCCR”)
require Defendant to: |
1. Preserve communications made with Manpower related to the hiring of personnel by
Manpower for the September 2018 application period or the training of any Manpower employees;
2. Preserve any personal or work devices that were utilized for work purposes, in

Defendant’s possession;

*Defendant plays coy with this Court and asks whether personnel who merely forwarded documents or
organized meetings would be subject to turning over their personal cell phones. (See Objection at p. 7:13-19.) As
expressly stated in the DCCR in multiple places, only personal cell phones that were used for work purposes are
subject to the DCCR.

* It should also be noted that this argument was not raised below, but could have been as Defendant was
aware Plaintiff was seeking electronic devices utilized by Manpower and concerns over the preservation of this
evidence was, in part, the grounds of Plaintiff’s initial Motion. (See Exhibit “A” and “B”). Thus, pursuant to Valley
Health Svys., LLC v. Eighth Jud. Dist. Court, 127 Nev. 167, 173, 252 P.3d 676, 680 (2011) and the Advisory
Committee Note to the 2019 Amendmients to NRCP 16.3, these arguments are barred and must be disregarded by the
Court.
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3. Preserve any server, standalone computérs (including laptops, iPads, or thumb drives), or
cellular devices...used in the evaluation and rating process for marijuana dispensary license
applications as part of the September 2018 application period,;

4. Provide a list of State personnel and Manpower personnel that assisted in the evaluation
and rating of all applications for dispensary licenses, trained or assisted in the training of the
Manpower personnel, and/or evaluated such license applications received in the September 2018
application period; 7

5. Provide a list of cell phone numbers known to Defendant sufficient to allow the
identiﬁéation of the cell phone used for work purposes; and

6. Defendant may designate up to 6 persons Defendant believes were primarily involved in
the processing of all applications and/or the evaluation of such applications.

Defendant, based on the Objection ﬁied, only takes issue with the use of the word “assisted”
and the fact that some personal cell phones, but only if said phones were used for work purposes,
must be provided for imaging. If a cell employee cell phone was not used for work done in relation
to the hiring, training, application intake, evaluaﬁon, etc. related to the September 2018 application
period, then the cell phone need not be copied. The DCCR is narrowly tailored in this regard to
preserve relevant evidence while balancing the needs of the case. Further, it should be noted that
pursuant to the DCCR, Plaintiff is not entitled to access the cell phone data until Plaintiff and
Defendant agree to terms providing for the protection of confidential data. Thus, any privacy or
confidentiality concerns can and will be addressed prior to production of the information. The DCCR
is narrowly tailored to ensure specific evidence is preserved.

/1 |
111
/117
111
111/
/11
g
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1.
CONCLUSION

Based on the foregoing, Plaintiff, NEVADA WELLNESS CENTER, LLC, respectfully

requests that this Court affirm the Discovery Commissioner’s May 10, 2019, Report and

Recommendations.
DATED this 31%, day of March, 2019.

Respectfully submitted,

PARKER, NELSON & ASSOCIATES, CHTD.

/s/Theodore Parker, I _Esg.

THEODORE PARKER, III, ESQ.
Nevada Bar No. 4716

2460 Professional Court, Suite 200
Las Vegas, Nevada 89128

Attorneys for Plaintiff
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CERTIFICATE OF SERVICE
Pursuant to N.R.C.P. 5(b), I certify that I aﬁ; a;n employee of the law office of PARKER,
NELSON & ASSOCIATES, CHTD., and that on this 31%, day of May, 2019, I served a true and
correct copy of the foregoing RESPONSE TO WRITTEN OBJECTIONS TO DISCOVERY
COMMISSIONERS’ REPORT AND RECOMMENDATIONS on the party(s) set forth below

by:

O Placing an original or true copy thereofin a sealed envelope placed for collection and mailing in the
United States Mail, at Las Vegas, NV, postage prepaid, following ordinary business practices.

D Facsimile transmission, pursuant to the amendment to the Eighth Judicial District Court Rule 7.26,
by faxing a true and correct copy of the same to each party addressed as follows:

] By E-mail: by electronic mail delivering the document(s) listed above to the e-mail address(es) set

forth below on this date before 5:00 p.m.

X By EFC: by electronic filing with the Court delivering the document(s) listed above via E-file & E-
serve (Odyssey) filing system.

Aaron D. Ford, Esq.

Attorney General

Robert E. Werbicky, Esq.

Deputy Attorney General

Office of the Attorney General

555 E. Washington Avenue, Suite 3900
Las Vegas, NV 89101

(702) 486-3105

Fax: (702) 486-3416

Email: rwerbicky@ag.nv.gov
Attorneys for Defendant,

State of Nevada, Department of Taxation

An empgloyge of PARKER, NELSON & ASSOCIATES, CHTD.

Page 9 of 9
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Electronically Filed
212712019 3:26 PM
Steven D. Giierson

CLERK OF THE COU ‘

THEODORE PARKER, III, ESQ.

Nevada Bar No.: 4716

PARKER, NELSON & ASSOCIATES, CHTD.
2460 Professional Court, Suite 200

Las Vegas, Nevada 89128

Telephone: (702) 868-8000

Facsimile: (702) 868-8001

Email: tparker@pnalaw.net

Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA HE[17
| - 9230 #1v
NEVADA WELLNESS CENTER, LLC,2 | Case No.: A-19-787540-W
Nevada Limited Liability Company Dept. No.: XVIIL
Plaintiff, PLAINTIFFS’ EMERGENCY MOTION
FOR ORDER REQUIRING THE SMC,
Vs, MS. KAREN CRONKITA AND MR.
DAMON HERNANDEZ OF
STATE OF NEVADA, DEPARTMENT OF | ,pEcaRIMERLOU LAALIONTO
TAXATION; and DOES I through X; and TURN OVER RELEVANT
ROE CORPORATIONS I through X, ELECTRONICALLY STORED
inclusive. ' INFORMATION FROM SERVERS,
STAND-ALONE COMPUTERS, AND
: CELL PHONES ON ORDER
Defendants. SHORTENING TIME

NOW APPEARS Plaintiff, NEVADA WELLNESS CENTER, by and through its
counsel of record, Theodore Parker, I11., and hereby moves the Court to enter an order requiring
the out-of-state marijuana consultant employed by Defendants (the State Marijuana or “SMC”)
to preserve relevant electronically stored information from servers, stand-alone computers,
and/or cell phones.- Thirty-one licenses with an estimated street value of $465 million dollars
were awarded on December 5, 2019,

. Plaintiff is informed and believes that the SMC did all of the processing and rating of the

licensees’ applications at an out-of-state office. The proposed order is required to ensure the

! See December 11, 2018 Review Journal, Section B, p. 6B (“Dispensary licenses in Clark County sell on

the secondary market for between $10 million and $20 million said John Lamb, president of the Las Vegas Medical

1

Case Number; A-19-787540-W
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preservation of electronic data that is of utmost significance to prove critical féots regarding the
unreasonable and unconstitutional denial of Plaintiff’s applications for recréational marijuana
retail stores in Clark County, Nevada. Plaintiff also seeks an Order that Defendant preserve all
electronically stored information from servers, stand-alone computer and for all cell phones of

Ms. Karen Cronkita and Damon Hemandez, Chief Investigator with the Department of

Taxation.

DATED this / ?/‘:téay of February, 2019.
PARKER, NELSON & ASSOCIATES, CHTD.

W
THEODORE PARKER, III, ESQ.
Nevada Bar No.: 4716

2460 Professional Court, Suite 200
Las Vegas, Nevada 89128
Telephone: (702) 868-8000
Facsimile; (702) 868-8001

Email: tparker@pnalaw.net
Attorneys for Plaintiff

Marijuana Association.”)
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ORDER SHORTENING TIME

It appearing to the satisfaction of the Court, and good cause appearing therefore, IT IS

HEREBY ORDERED that the time for hearing on PLAINTIFFS’ EMERGENCY MOTION

FOR ORDER REQUIRING THE SMC, MS. KAREN CRONKITA AND MR. DAMON

HERNANDEZ OF DEPARTMENT OF TAXATION TO PRESERVE AND/OR

IMMEDIATELY TURN OVER RELEVANT ELECTRONICALLY STORED

INFORMATION FROM SERVERS, STAND-ALONE COMPUTERS, AND CELL
PHONES be and the same is hereby shortened to the &fc{;y of /%M/ 2019, at the

hour of 9% €. ﬁ@epaa—ﬁﬁeﬂm W

DATED this day of February, 2019

DfS‘nuu COURT JUI)U’E e
acfny Djscovexy mﬂf/gﬁm
Respectfully submitted by:
PARKER, NELSON & ASSOCIATES, CHTD.

P
THEODORE PARKER, IlI, ESQ.
Nevada Bar No.: 4716
2460 Professional Court, Suite 200
Las Vegas, Nevada 89128
Telephone: (702) 868-8000
Facsimile: (702) 868-8001
Email: tparker@pnalaw.net
Attorneys for Plaintiff
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DECLARATION OF THEODORE PARKER, III, ESQ. IN SUPPORT OF PLAINTIFFS’
EMERGENCY MOTION FOR ORDER REQUIRING THE SMC, MS. KAREN
CRONKITA AND MR. DAMON HERNANDEZ OF DEPARTMENT OF TAXATION
TO PRESERVE AND/OR IMMEDIATELY TURN OVER RELEVANT
ELECTRONICALLY STORED INFORMATION FROM SERVERS, STAND-ALONE
COMPUTERS, AND CELL PHONES, STAND-ALONE COMPUTERS, AND CELL
PHONES ON ORDER SHORTENING TIME

STATE OF NEVADA )

COUNTY OF CLARK )) SS.

THEODORE PARKER, I, ESQ., being first duly sworn, under oath, deposes and says
that:

1. Declarant is an attorney licensed to practice law in the State of Nevada and

partner with the law firm of PARKER, NELSON & ASSOCIATES, céunsel for Plaintiffs in
this matter;

2. Declarant is informed and believes that the Nevada Department of Taxation
retained an out-of-state consultant to rank the recently-filed marijuana applications. The Nevada
Department of Taxation has thug far refused to provide the applicants with any information
about their rankings. The estimated value of the thirty-one Clark County licenses is
approximately $465 million.

3. On January 19, 2019, Declarant and owners of Nevada Wellness Center met with
Ms. Cronkita and Mr. Hernandez. During the meeting Declarant was informed that Ms.
Cronkita and Mr. Hernandez would not provide information on training the evaluators or the
method of scoring,

4, Moreover, Ms. Cronkita and Mr. Hernandez informed Declarant that they were

instructed not to answer any questions regarding how the scoring was done. Ms. Cronkita and

RSA000129'




1 || Mr. Hernandez also refused to tell Declarant who instructed them to not answer any such

2 || questions. |

[S8]

5. It is essential to immediately preserve the electronic data of the out-of-state

consultant in order to avoid irreparably prejudicing Plaintiff.

6. This matter cannot be heard in the ordinary course because some of this data is

~N DN

on readily disposable electronic instruments.

8 7. It is essential to immediately preserve any electronically stored data relative to

9 || communication between Ms. Cronkita and Mr. Hernandez and the out-of-state consultant.

10 7. 1 make this declaration under penalty of perjury.

11

13 , THEODORE PARKER, III, ESQ.
14

15
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1
STATEMENT OF FACTS

In 2018, Plaintiff, NEVADA WELLNESS CENTER, LLC, submitted applications for
recreational marijuana retail store licenses to own and operate recreational marijuana retail
stores in the following jurisdictions: unincorporated Clark County, Nevada; Las Vegas, Nevada;
North Las Vegas, Nevada; and Reno, Nevada. Under Nevada law, the State of Nevada’s
Department of Taxation (the “Department™) was responsible for allocating the new licenses of
recreational marijuana retail stores to jurisdictions within each county and was required to rank
the applications in accordance with applicable regulations and statutes. The highest ranking
applications were to be awarded licenses. Upon information and belief, the Department
delegated these responsibilities to an unidentified State Marijuana Consultant (“SMC”) that
offices outside of Nevada. The applications were supposed to be ranked by specified criteria set
forth below.

Prior to the 2018 application process with the Department, Plaintiff was previously
scored and ranked in the 2015 licensing procedure, pursuant to NRS 453 A, in conjunction with
a medical marijuana establishment permit application. In 2015, Plaintiff received a score of
198.62 and was ranked as the highest applicant for a medical marijuaha dispensary in Las
Vegas, Nevada and Plaintiff was the seventh-highest ranked applicant for its license in the City
of Henderson, Nevada. A copy of the 2015 Medical Marijuana Dispensaries Scores and
Rankings by Jurisdiction is attached as Bxhibit 1. The factors used for the 2015 rankings were
substantially similar to the factors to be used by tﬁe Department for the 2018 rankings for the
allocated licenses. The only additional factor was the diversity consideration. Plaintiff is the
only one hundred percent (100%) minority owned applicant.

On or about December 5, 2018, despite its prior exceptional ranking, Plaintiff was
informed by the Department that all of its applications to operate recreational marijuana retail
stores were denied. Plaintiff is informed and believes that the Department improperly granted
“conditional” licenses to applicants that were ranked substantially lower than the highest rated

Plaintiff on the 2015 rankings. Because substantially the same criteria were supposed to be
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used for the 2015 rankings and the 2018 rankings, it is étunning that Plaintiff went from first to
a ranking that did not qualify for a license and that three applicants that were dozens of spots
below Plaintiff in the 2015 rankings were awarded licenses.

According to press reports and public filings, the following applicants were given

licenses in Clark County:

1. Essence/Green Thumb—38 licenses
2. Tap Roots—7 licenses
3. Green Growth Brands—7 licenses

The entire industry is a shocked both because disparity between the 2015 rankings and the 2018
rankings and because it was not anticipated that any single applicant could get more than 2 or 3
licenses. To quote the Las Vegas Medical Marijuana Association, Vegas Medical Marijuana
Association, “distribution should have been more disbursed.” 2

As a result, on January 15, 2019, Plaintiff initiated the present action for declaratory

relief, injunctive relief, and constitutional violations of procedural due process, substantive due

process, and equal protection. Plaintiff also sought a petition for judicial review and petition for
writ of mandamus, Plaintiff is informed and believes that the SMC’s electronic devices,
including computer servers, stand-alone computers, hard drives, laptops, tablets, thumb drives,
cell phones, and similar devices holding electronically stored information contain critical
evidence regarding Plaintiff’s claims. This evidence will show how the rankings were made. If
approved, an expert computer consultant who can download this electronically stored
information if the devices and passwords are provided should be retained/appointed.
Downloading this data—essentially, making copies of the relevant devices—will ensure this
potentially critical evidence is preserved and available in this case. A copy of the proposed

order requested by Plaintiff is attached as Exhibit 2.

2 Essence issued a gress release on December 11, 2018 stating it was awarded 8 licenses, The Review
Journal reported on December 11, 2018 that Tap Roots got 7 licenses and Green Growth 7 licenses. December 11,

2018 Review Journal, Section B, p. 6B.
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It is equally important that their members of the Department of Taxation working with
SMC be ordered to preserve all electronically stored information relative to its communication

of SMC and the manner in which these applicators were evaluated.

As set forth in the proposed order, Plaintiff requests the preservation and/or immediate

production of electronically stored information:

Within 10 days of the entry of the order, the SMC shall make available to Plaintiff for
copying any servers or stand-alone computers, including external hard drives, laptops,
tablets, thumb drives, and similar devices containing electronically stored information;

Plaintiff’s counsel, the Department’s counsel, and their respective computer consultants
shall meet and confer to discuss the best way to facilitate the copying process;

If the SMC has a pre-existing organizational chart, it shall provide the same to Plaintiff’s
counsel within three business days of the entry of the order;

Within three business days of the entry of the order, the SMC shall provide a list of all
personnel who assisted in the processing and/or evaluation of applications for dispensary
licenses and a list of the cell phone numbers, including but not limited to personal cell
phone numbers, for each such person;

The SMC shall also designate up to five persons from this list that the SMC believes
were primarily involved in the processing and/or evaluation of license applications;

Within three business days of receiving the forgoing list, Plaintiff shall be allowed to
take the telephonic deposition of the Rule 30(b)(6) representative for the SMC to
identify the names and job descriptions of all those involved on behalf of the SMC in
assisting in the processing and/or evaluating of applications for dispensary licenses (the
purpose. of the 30(b)(6) deposition is to identify persons whose cell phone data may
contain relevant, discoverable materials to ensure that all such data is preserved;

Within 10 business days of the entry of the order, the SMC shall make available for
copying all cell phones (business and personal) of each person that assisted in the
processing and/or evaluation of dispensary applications;

In the event that the SMC claims that a cell phone is not available, it shall file a sworn
declaration from the person whose cell phone is unavailable explaining why such phone
is unavailable (Plaintiff will have the option of conducting a telephonic deposition of
any employees claiming that their cell phone is unavailable);

Neither Plaintiff’s counsel nor Plaintiff or its agents or employees shall access the cell
phone data until the Department and Plaintiff agree on a procedure to protect non-
discoverable, confidential information on the cell phone (if the parties cannot agree, they
will submit their dispute to the Court);

Plaintiff’s counsel are not restricted from accessing the server data, including data from
any stand-alone computers, tablets, external hard drives, thumb drives, or similar
devices but shall maintain all such data as confidential for attorneys’ eyes only
(including review by Plaintiff's General Counsel) pending the issuance of a
confidentiality order, if a Confidentiality Order is requested by Plaintiff, the Department,
or the SMC.
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- While the ruler of governing discovery require Defendant to preserve and maintain all
electronically stored information (ESI) related to this case, Plaintiff seeks an Order
which specifically requires Ms. Cronkita and Mr. Hernandez to preserve such ESI
related to their communication with SMC.

I
ARGUMENT

A. Despite the common law duty of preservation, critical evidence is often lost
"~ and/or destroyed.

Bass-Davis held that there is a common law duty to “preserve evidence” when a “party
is on notice when litigation is reasonably foreseeable . . .;”” holding:

In other words, when presented with a spoliation allegation, the threshold
question should be whether the alleged spoliator was under any
obligation to preserve the missing or destroyed evidence, The duty to
preserve springs from a variety of sources, including ethical obligations,
statutes, regulations, and common law. Courts, including this court, that
adhere to a common-law duty to preserve evidence have held that a party
is required to preserve documents, tangible items, and information
relevant to litigation that are reasonably calculated to lead to the
discovery of admissible evidence. Thus, the prelitigation duty to preserve
evidence is imposed once a party is on “notice” of a potential legal claim.
While few courts have expounded on the concept of notice, those that
have conclude that a party is on notice when litigation is reasonably
foreseeable.

Bass-Davis v. Davis, 122 Nev, 442, 449-50, 134 P.3d 103, 108 (2006) (Bold added). Our High

Court cited the following decisions for the bolded proposition. Blinzer v. Marriott Intern,, Inc,,

81 F.3d 1148 (1st Cir. 1996); Rice v. U.S., 917 F.Supp. 17, 20 (D.D.C. 1996); Shaffer v. RWP
Group, Inc., 169 F.R.D, 19, 24 (B.D.N.Y. 1996). Like Bass-Davis, all of these cases held that it
was the reasonable prospect of potential litigation—not actual litigation—that triggered the
obligation to preserve evidence.

Despite the clear duty to preserve evidence, there have been dozens of Nevada cases
where a litigant did not preserve relevant evidence—either through inadvertence or

intentionally. See, e.g., Foster v. Dingwall, 126 Nev. ___, 227 P.3d. 1042 (2010); Bahena v.

Goodyear Tire & Rubber Co., 126 Nev. Adv. Op. 26, 235 P.3d 592 (2010); Stubli v. Big D.
Intern. Trucks, Inc., 810 P.2d 785 (1991); Young v. Johnny Ribeiro Building, 106 Nev. 88, 787

RSA00
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P.2d 777 (1990). In each of the foregoing cases, an order to preserve and turn over relevant
evidence could have avoided acrimonious sanctions debates.

In this case, there are serious concerns about the preservation of the evidence. First, the
defendant does not have the evidence—it is out of state in the possession of SMC. Second,
some types of the evidence have mystc_ariously disappeared in like cases, e.s., Tom Brady deleted
cell phone messages in the NFL deflate-gate investigation. Losing any of the critical electronic
records of the SMC would irreparably prejudice Plaintiff’s ability to prove its case,

B. Plaintiff is entitled to an order requiring the preservation and immediate

production of relevant electronically stored information from computer

servers and cell phones.

Bass-Davis v. Davis, 122 Nev. 442, 449-50, 134 P.3d 103, 108 (2006) holds that

“documents, tangible items, and information relevant to litigation that are reasonably calculated
to lead to the discovery of admissible evidence” must be preserved and produced. In this case,
the électronic data described above is both relevant to the litigation and potentially unavailable
at a future date without immediate preservation. Using the requested cell phones as an example,
the NFL deflategate investigation of Tom Brady highlights how critical cell phone data can
disappear. See NFL Mgt. Council v. NFL Players Assoc., 820 F.3d 527, 544 (2016) (“Finally,

any reasonable litigant would understand that the destruction of evidence, revealed just days
before the start of arbitration proceedings, would be an important issue. It is well established
that the law permits a trier of fact to infer that a party who deliberately destroys relevant
evidence that party had an obligation to produce did so in order to conceal damaging
information from the édjudicator.”) The proposed preservation order will ensure that such
electronic data does not disappear in this case.

C. The parameters of Plaintiff’s requested preservation and turn-over order

are reasonable.

Plaintiff is not requesting anything that it is not otherwise entitled to receive in the
regular course of this litigation. Given the $465 million stakes of this litigation and the reality
that electronically stored information is regularly lost or deleted, Plaintiff simply seeks an order

ensuring that this information is preserved and available. Plaintiff has proposed safeguards

10
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protecting potentially conﬁdential or privileged information on all cell phones and is willing to
cooperate with the Department to protect the reasonable interests of all involved. This is not a
novel request, as Plaintiff’s counsel have had similar requests granted by other courts in the
Eighth Judicial District.
1
CONCLUSION

Plaintiff has filed a lawsuit against the Department relating to the unreasonable and
unconstitutional denial of its applications for recreational marijuana retail stores in Clark
County, Nevada. The thirty-one licenses in dispute have an estimated value of $465 million
dollars. Defendant hired an out-of-state marijuana consultant (“SMC) to do all the ratings of
hundreds of applicants. The SMC’s electronic devices, including computer servers, stand-alone
computers, hard drives, laptops, tablets, thumb drives, cell phones, and similar devices holding
electronically stored information contain critical evidence regarding Plaintiff’s claims. The
proposed electronic data preservation and turn-over order is requiredr to ensure that potentially
signiﬁcantr electronically stored information is not lost. Accordingly, and for all of the forgoing

reasons, the instant motion should be granted.

DATED this Zﬁday of February, 2019.

PARKER, NELSON & ASSOCIATES, CHTD.
THEODORE PARKER, III, ESQ.

Nevada Bar No.: 4716

2460 Professional Court, Suite 200

Las Vegas, Nevada 89128

Telephone: (702) 868-8000

Facsimile: (702) 868-8001

Email: tparker@pnalaw.net

Attorneys for Plaintiff

11
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MEDICAL MARUJUANA DISPENSARIES

Scores and Rankings by Jurisdiction
*Revised 12/21/2015 3pm

*Results not shown below reflect the confidentiality of NRS 453A.700 and applicant did not provide a consent

to release,
ARS()
#{ wdprovisionat Ucehse Yes7 N
1{Nevady Orgaplx LLC 209.83}Y
2{CONSENT TO RELEASE NOT PROVIDED Y
3|NNV Service lil, ULC 193.35{N
A[NNY Services i, HC 193.01[%
5|55eat investments LC 186.66[N
5[CapWall, LLC 178.3]N
7|8loNeva Innovations of Carson City, UC 161368
8[CONSENT TO AELEASE NOT PROVIDED N
3{The MedMen of Newada 2, LLC 150.99{N
[CONSENT TG RELEASE NQT PROVIDED N
Green Grasshaper 15.67iN

ushress Na:

Provisionsl tiornse Yes/ No

L s
1{CONSENT YO RELEASE NOT PROVIDED

CONSENT TO RELEASE NOT PROVIDED

Liviree Weliness, LLC 20B.3}Y
Integral Assogiates ¥, LLC 204.03}¥
Claar River, LLC 20L.8]Y
CONSENT TO RELEASE NOT PROVIDED Y
Wavesewr ol Nevada 199,381y
Henderson Qrganic Remedles LLC 1S4{N
Nevadas Wellness Center 193 620N
Nulea! Henderson Dispensary, LLC 182378
[ The Clink Nevada, LLC 191.61 {N
Gravitas Henderson UWC 182.4iN
Sagebrush Wellness, LLC 172.686|N
Serenity Weliness Center, LLC 169,13 1N
360 Global Sclences, Inc, 164 71N
CONSENT TO RELEASE NOT PROVIDED. N
BioNeva inhovations of Renderson, LLC 163.03fN
CONSENT O RELEASE NOT PROVIDED N
The MedMen of Nevada 2, LLC 161N
CONSENT TO RELEASE NOT PROVIDED N
Twalye Twelve, LLC J47.76{N
Green Life Dispensaty, Inc. 144.931N
Agua Street LLC - 142.27{N
CONSENT TO RELEASE NOT PROVIDED N
Viz Vida tLE 128.63|N
Unilers 125,63|N
Unifern 5 134N
Greenway Health Comrmunity, LT 112.23(N

N

CONSENT TO RELEASE NOT PROVIDED

1{Nevada Wellness Center 198.62|Y
2{Medifarm, LLC 197.72|Y
JINuLeaf CLV Dlspensary, Li£ 189, 71iN""
4ICONSENT TO RELEASE NOT PROVIDED Y
5|stiver. Sage Wellness, LC 187,011Y
6|Paradise Wellness 1B6.84]Y
7ictark NMSD, LLC D8A NuVeda 185.45()Y
BICONSENT TO RELEASE NOY PROVIDED Y
SJCONSENT TO RELEASE NOY PROVIDED Y
10|Dasert Aire Wellness 172.331Y
11|Serenity Wellness Center, LLC 171.8{Y
12|Nevada Weliness Project, LLC 1681Y
13{Acres Medical, LLC 167.3[Y**
14| CONSENT TO RELEASE NOT PROVIDED M
ha's ki) 163.265N
Nevada Cares, LLC 161.56}N
COMSENT 1O RELEASE NOT PROVIDED N
CONSENT YO RELEASE NOT PROVIDED N
CONSENT TG RELEASE NOT PROVIOED N
THC Nevada (LC 154.67iN
CONSENT YO RELEASE WOT PROVIDED N
Red fock Wellness LC 1539680
CONSENT TO RELEASE NOT PROVIDED N
4] CONSENT TO RELEASE NOT PROVIDED N
CONSENT TO RELEASE NOT PROVIDED N
CONSENT TO RELEASE NOT PROVIOED - N
CONSENY TO RELEASE NOT PROVIDED, N
QualCan of Lat Vegas, LLC 153.29|N
Cannabls Renaissance GroupLLC 150.65|N
N

rReallocsted provisional registration Issued pursuant 1o Senate BT 276 from the 2015 Legislativa Session,
#*Provisional registration issued per court order.
ional registrati inded fwithd per court order.

|
|
¢
i
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MEDICAL MARUDUANA DISPENSARIES
Scores and Rankings by Jurisdiction

*Revised 12/21/2015 3pm ]
1
31[CONSENT 10 RELLASE NOT PROVIDED N )
37|The MedMen of Nevads 2, LLC 108.33|N i
33{CONSENTTO RELEASE NOT PROVIDED, N i
34| Physis One LLT 14382{N |
35| Buffalo Center Medical Advocates 142508 i
36]Prime Bispensary 237.330N |
37|CONSENT TO RELEASE NQT PROVIDED N i
38]Dive tsified Modalittes Retail Ltd. 124.56]N i
35| Green Leal Farms Holdings Inc. 115270 :
40{M'Uife Wellness, 1.LC 113.67IN '
43]CONSENT TO RELEASE NOT PROVIDED N !
42{Blossum Grovp, LLC 1167 (N
43]CONSENT TO RELEASE NOT PROYIDED N i
44| CONSENT TO RELEASE NOT PROVIDED N
45 [CONSENT JO RELEASE NOT PROVIDED N
A6[Valley Healing Group inc 96,53 |N
47|CONSENT TO RELEASE NOT PROVIDED N
48|CONSENY TO RELEASE NOT PROVIDED ~
43| CONSENT TO RELEASE NOT PROVIDED N

uFiness Nam X 5
1 CONSENT TO RELEASE NOT PROVIDED 1 i |

rovislans! Utensa Yes / Ho

13{CONSENT TO RELEASE NOT PROVIDED
20jCONSENT TO RELEASE NOT PROVIDED
21| Medical Cannabis Healing LLC 78,04

1|Waveseer of Las Vagas 197.711Y
2[Tryke Companies SO WV, LLC 192.97]Y :
3{Cheyenne Medical, LC 191.07]Y :
2| Clark NMSD, LLC DBA Nuveda 187)Y i
5iGreen Therapeutics 1C 17833 K i
BINLV-1 LLC 164.2I8 :
71260 Global Sciences, Inc, 163370 :
de Health Center NV LLC ] 160.98[N ;
SINY Health 2nd Wellness 1LC 154N i
10| CONSENT TG RELEASE NOT PROVIDED N ;
11]CONSENT TO RELEASE NOT PROVIDED N
12]CONSENT TO RELEASE NOT PROVIDED N :
13[nivp, e 137.84|N
14}Lone Mountain Pactners, LLC 133.82IN
15|CONSENT TO RELEASE NOY PROVIDED N
15|CONSENT TO RELEASE NOT PROVIDED N
17|CONSENT TO RELEASE NOT PROVIDED N
18{Greenwsy Health € y North, LLC 110,23{N
o
N
N

3 ) nallicense Yes / No
1 Tryke & jex SO NV, UC 212.971¢
2|CONSENT YO RELEASE NOT PROVIDED s
{CONSENT TO RELEASE NOT PROVIDED Y
- 4]MM Developrment Company, LLC s ot e 203.581Y
e Sitivires Wellness, LLC 201.644Y.
BiMeditarm, LLC 201.04]Y
7iMedifarm, LLC 20071{Y
a|Clear kiver, LLC 197.46]Y
9{CONSENT TO RELEASE NOT PROVIDED Y
10| CONSENT 1O RELEASE NOT PROVIDED Y
11| The Clinic Nevads, UC ) 190.68]Y
12| Nuteaf Clark Dispansary, LC 189,03]Y
13}CONSENT TO RELEASE NOY PROVIDED ¥
14]CONSENT TQ RELEASE NOT PROVIDED Y
15 [CONSENT TO RELEASE NOT PROVIOED \d
1 horia Wellness LLC 176.32]Y
17]Gravitas Nevada LTD 176031y
18] CONSENT TO RELEASE NOT PROVIDED Y
15} just Quality LLE 172.36]v"
20}iust Quakity LT 17119|N
21|CONSENT YO RELEASE NOT PROVIDED N
22{CONSENT TO RELEASE NOT PROVIDED ki
23jPatarls Dispensaty, LC 163,678
24| CONSENT YO RELEASE NOT PROVIDED \ad
25|CONSENT 7O RELEASE NOT PROVIDED Y*
26|CONSENT TO RELEASE NOT PROVIOED N
271The MedMen of Nevada 151.62{¥"
28}QualCan, LC 150.95(N
29}CONSENT TQ RELEASE NOT PROVIDED v+
30]CONSENT TG RELEASE NOT PROVIDED N
31{Lps Vegas Wellnexs Cantes, inc. 143.56|N
32}Glabal Harmony, LLC 141.26[%~
Nevada Medical Marijuana Qispensary, inc, 137.18[Y"
34iCamelot NV LLC 132.32iN
35]CONSENT TQ RELEASE NOT PROVIDED N

*Reallocated provisional registration lssued putsuant to Senate Bl 276 from the 2015 Legislative Session.
*+povisional registration issued per colirt order.
¥ Provis | regi fonr g ihdi per court order,
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1 36{CONSENT TO RELEASE NOT PROVIDED | In 1
L - 37[NXTGER Weltness, UC I 117,04 |
&

Provisional ticensa Yes 7 No
1 N
2]MM Qevel \ Company, LLC 206,93]N
3 ye Natwral Medicinal Sol uc 18618
4{Options Medical Center Pahrump, 1LC 166.96|N
sInema, e 136.95[N
6{CONSENT TO RELEASE NOT PROVIDED. N

Livfrea Weliness fleno, LLC

Y
CONSENT TO RELEASE NOT PROVIDED Y
Medifasm |, LLC 203.681Y
The Clinkc Nevada, (LC 196.33Y"

I The Canaavative Group, LLC 193.37

NNV Services IV, UC 153194

CONSENT TO RELEASE NOT PROVIDED

1
2
3
4|
S{CONSENT TO RELEASE NOT PROVIDED
3
7
]
9

Nuleaf Reno Dispensary, LLC 188,37
10{CapWell, LLC 171,23
11|NeYWA, LLC 156.66;
12|The MedMen of Nevads 2, LIC 154.99:
13| The Caniepy Reno, lac 1$3.41
34| Naturally Nevada LLC 150.73]

15| CONSENT TO RELEASE NOT PROVIDED

1614 Hew Lesl Wellness Canter, LC 146.6

171{High Sierra Holistics 122.05
18|CONSENT TO RELEASE NOT PROVIDED

19|Wells and Taylor, LLC 28.93)
20[Herbal Care, LLC 83.91

21}CONSENT TO RELEASE NOT PROVIDED

221CONSENT YD RELEASE NOT PROVIDED

23{Green Tree Therapy, LLC 62.69]

24|CONSENTY TO RELEASE NOT PROVIDED

ZiZiziz iz |z 2z Zz|z | z| 2 [zl Z|=z|z{z|zi=zi{®{=|2

251Green Grasshaper ' 21,67

Sttver State Relled, LLC 22548[Y
Tryke Compapies Reno, LLC. 202.03{Y
Greenteal Wellness, e, 1943Y*
NNV Services IV, UC pLat

The MediMen of Nevada 2, LLC 152.33

Common Sepse Botanicals 143.97

CONSENT YO RELEASE NOT PROVIDED

el inlvls Juwinie

N

N

n

CONSENT YO RELEASE NOT PROVIDED N
L

N

CONSENT TO RELEASE NOT PROVIDED

Provisigndl License Yes / No

Nevada Organix LLC

1 212.49]Y
2{Tryke Compantes Rene, LLC 204.69[Y
3| NulLesf Inctine Dispensary, LLC 191.73Y
4]The Clinic Nevads, LLC 191 ,03]Y
55503t s ILC 188,34 (Y
B{Washoe Dispensary, LLC 173.67[Y
7|GioNeva Inaovatlons of Washoe County, LLC 163.04|N
B{CONSENT TO RELEASE NGY PROVIDED N
95| CONSENT TO RELEASE NOY PROVIDED N
10} CONSENT TO RELEASE NOT PROVIDED N
11|CONSENT TO RELEASE NOT PROVIDED N

“Raall d .

p I regis issued pursuant to Senate Bill 276 from the 2015 Legistative Session,
<4 provisivnal registration [ssued per court order,
*v+provisiohal registratian rescindedwithdrawn per court order.
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THEODORE PARKER, III, ESQ.
Nevada Bar No.: 4716

PARKER, NELSON & ASSOCIATES, CHTD.

2460 Professional Court, Suite 200
Las Vegas, Nevada §9128
Telephone: (702) 868-8000
Facsimile: (702) 868-8001
Email: tparker@pnalaw.net
Attorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

NEVADA WELLNESS CENTER, LLC a
Nevada Limited Liability Company,

Plaintiff,
vS.
STATE OF NEVADA, DEPARTMENT OF
TAXATION; and DOES I through X; and

ROE CORPORATIONS I through X,
inclusive.

Defendants.

Case No.: A-19-787540-W
Dept. No.: XVII

ORDER GRANTING EMERGENCY
MOTION FOR ORDER REQUIRING
THE SMC TO PRESERVE AND/OR
IMMEDIATELY TURN OVER
RELEVANT ELECTRONICALLY
STORED INFORMATION FROM
SERVERS, STAND-ALONE
COMPUTERS, AND CELL PHONES

Plaintiff, NEVADA WELLNESS CENTER, having filed an Emergency Motion For

Preservation Of Electronic Data and having given the counsel for Department of Taxation

notice of such request, and it appearance that the Department of Taxation retained a consultant

to evaluate and rate marijuana dispensary license applications (hereinafter referred to as the

SMC or "State Marijuana Consultant"), and good cause appearing for the preservation of

electronic data of the SMC, it is hereby ORDERED, ADJUDGED and DECREED as follows:

ORDERED that the SMC ("'State Marijuana Consultaﬁt") shall make any servers or any

standalone computers (including laptops, iPads or thumb drives) in its possession available for

copying by Plaintiff in the next 10 business days after execution of this order. To allow Plaintiff
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and the State (i.e., the Nevada Department of Taxation) to determine the most efficient way to
allow the EDI expert for Plaintiff to make such copies, the SMC shall make its primary IT
person available for a conference call with counsel for the Plamtiff, counsel for the State (and
counsel for the SMC if desired by the SMC) to identify in general the types of servers
(including standalone comﬁuters and laptops) that will be subject to the copying protocol and
types and amount of data maintained on such servers (including standalone computers and
laptops). The conference call shall be held no later than 5 business days after execution of this
order.

ORDERED that the SMC shall provide Plaintiff a list of personnel that assisted in the
processing of all applications for dispensary licenses and/or evaluated such license applications
and provide a list of the cell phone numbers (including but not limited to personal cell phone
numbers) for each such person within 3 business déys of after execution of this order. At the
same time, the SMC shall also designate up 5 persons on such list that the SMC believes were
primarily involved on behalf of the SMC in the processing of all applications for dispensary
licenses and/or the evaluation of such license applications. Ifthe SMC has a pre-existing
organizational chart, it shall provide the same to Plaintiff at such time but the SMC is not
obligated to create an organizational chart. Within 3 business days after receiving the foregoing
list from the SMC, Plaintiffs shall be allowed to take the telephonic deposition of the person
most knowledgeable (hereinafter “PMK?) for the SMC to identify the names and job
descriptions of all persons (including temporary employees, if any) that were invblved on behalf
of SMC in assisting in the processing of applications for dispensary licenses and/or evaluating
such licenses. The purpose of the PMK deposition is to identify persons whose cell phone data
may contain relevant discoverable materials to ensure that all such data is preserved.

ORDERED that the SMC shall make all cell phones of each such person that assisted in
the processing of applications for dispensary licenses and/or evaluated such license applications
available for copying in the 10 business days after execution of this order at a location
convenient to SMC. The SMC shall be required to produce both business and personal cell

phones for each such person. In the event any such cell phones are not available, the SMC shall
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file a sworn declaration from the person whose cell phone is not available explaining why such
cell phone is not available within 10 business days after execution of fhis order. If Plaintiff so
desires, Plaintiff may conduct a telephonic deposition or any person claiming that a cell phone
is not available to be copied to explore the validity of the reason that the cell phone is
supposedly unavailable.

ORDERED that neither Plaintiff's counsel nor Plaintiff or their agents or employees
shall access the cell phone data until the State and Plaintiff agrees fo a procedure to protect non-
discoverable confidential data or the Court allows such access by subsequent order. The SMC
is authorized to inform any such persons whose cell phone data is copied that any and all
personal information will either be returned or destroyed at a later date. Plaintiff's counsel and
Plaintiff and their agents or employees are not restricted from accessing server data or any data
from standalone computers (including laptops, iPads and thumb drives) but shali maintain all
such data as confidential for attorneys’ eyes ronly (including review by General Counsel for
Plaintiff) pending issuance of a confidentiality order, if a confidentiality order is requested by
Plaintiff, the State or SMC.

ORDERED that the SMC is directed to maintain any and all documents in its possession
regarding the processing of applications for dispensary licenses and/or evaluation of such
license applications, including but not limited to the following: (1) any and all communications
between the SMC and the State; (2) any and all directions provided by the State to the SMC
regarding the processing of applications or the evaluation of the applications; (3) any and all
communications between the SMC and any applicant (or with the attorneys or consultants for an
applicant) regarding any subject matter; (4) the contract, if any, between the SMC and the State
and all invoices, if any, sent by the SMC to the State; (5) any and all preliminary rankings of
applicants by jurisdiction or otherwise by SMC that pre-date the final ranking; (6) any”and all
work papers (inéluding notes) used by the SMC in the processing of applications for dispensary
licenses and/or evaluation of such license applications; (7) any and all spread sheets created by
the SMC regarding the applications for dispensary licenses; and (8) any and all notes of formal

or informal meetings among SMC personnel regarding the processing of applications for

i
H
i
1
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dispensary licenses and/or evaluatidn of such license applications .' The State shall not be

required to produce the documents set forth in categories 1 through 8 at an expedited pace but

shall be required to identify the same with specificity at the Rule 16.1 conference, and
ORDERED that the State shall serve a copy of this Order upon the SMC within one

business day of its execution.

DATED this ___ day of February, 2019.

DISTRICT JUDGE

Respectfully submitted by:

PARKER, NELSON & ASSOCIATES, CHTD.

THEODORE PARKER, IIL., ESQ.
Nevada Bar No. 4716

2460 Professional Court, Suite 200
Las Vegas, Nevada 89128
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Electronicaliy Filed
31712019 11:16 AM
Steven D. Grierson

¥

OPPS » : CLE OF THE COU}I
AARON D. FORD { A it ,g ;»‘CM B e ol

Attorney General
Robert E. Werbicky (Bar No. 6166)
Deputy Attorney General
Office of the Attorney General
555 E. Washington Ave., Ste. 3900
Las Vegas, NV 89101
(702) 486-3105 (phone)
(702) 486-3416 (fax)
rwerbicky@ag.nv.gov

Attorneys for Defendants
State of Nevada Department of Taxation

DISTRICT COURT
CLARK COUNTY, NEVADA

NEVADA WELLNESS CENTER, LLC, a Case No. A-19-787540-W
Nevada Limited Liability Company, Dept. No. XVII
' Plaintiff, OPPOSITION TO EMERGENCY MOTION

FOR ORDER REQUIRING THE SMC, MS.
KAREN CRONKITA AND MR. DAMON
VS, ' HERNANDEZ OF DEPARTMENT OF
TAXATION TO PRESERVE AND/OR
IMMEDIATELY TURN OVER RELEVANT

STATE OF NEVADA, DEPARTMENT OF ELECTRONICALLY STORED
TAXATION; and DOES I through X; and ROE INFORMATION FROM SERVERS, STAND-

CORPORATIONS I through X, inclusive. ALONE COMPUTERS, AND CELL PHONES
» ON ORDER SHORTENING TIME

. Defendants.

Date of Hearing: March §, 2019

Time of Hearing: 9:30 am.

The STATE OF NEVADA, DEPARTMENT OF TAXATION by and through their counsel,
AARON D. FORD, Attorney General and ROBERT WERBICKY, Deputy Attorney General, hereby
make a SPECIAL APPEARANCE and files its Opposition to Pi;i,inﬁff s Emergency Motion for Order
Requiring the SMC, Ms. Karen Cronkita [sic] and Mr. Damon Hernandez of Department of Taxation to
Preserve and/or Immediately Turn Over Relevant Electronically Stored Information From Servers,
Stand-alone Computers, and Cell Phones on Order Shortening Time.

This opposition is based on the attached Points and Authorities, all papers and pleadings on file

herein, and any argument allowed at a hearing on this matter.
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MEMORANDUM OF POINTS AND AUTHORITIES
I Factual Background

A. The Applications for Retail Marijuana Stores

As is well known, once recreational marijuana usage became legal in Nevada, the Legislature
limited the number of store licenses that could be issued. NRS 453D.210. In 2014 there were 66
Marijuana Retail Store licenses available. There were 198 applications submitted for these 66 licenses.
In this application périod, one out of every three applications resulted in a license being issued.

On July 5, 2018 the Department posted its intent to accept applications in September 2018. From
September 7, 2018 until September 20, 2018 the Department of Taxation Marijuana Enforcement
Division accepted applications for Marijuana Retail Store licenses. In this application period, by statute,
there were only 64 licenses available state-wide. Only 61 conditional licenses were issued.! Some of the
61 licenses were issued in jurisdictions that don’t currently allow for marijuana sales.?

The coveted licenses were in Clark County where only 31 licenses were available. Ten (10)
licenses were allotted to Unincorporated Clark County, ten (10) were allotted to the City of Las Vegas,
six (6) were allotted to the City of Henderson,? and five (5) were allotted to the City of North Las Vegas.
Zero (0) licenses were available in Mesquite, Nevada.

The Department had a contract with a company called Manpower to provide personnel for
temporary employment. The Department used this contract to secure six (6) témporary workers to grade
the 462 applications. These employees are usually referred to as the Manpower Employees. After
training, the Manpower Employees graded the applicationis. These grades were put onto a spreadsheet
and totaled. The spreadsheet was submitted to the Department to ensure there were no math errors and
then rank the applications based on the total scores. The Department then awarded the conditional

licenses based on the total score until the number of licenses in any jurisdiction was exhausted.

! Churchill County had one license allocated, but the Department didn’t receive any applications for
Churchill County. Pershing County had two licenses allocated, but the Department only received one
application for Pershing County. Lincoln County had two licenses allocated, but the Department only
received one application. ,

2 The Department does not take the local jurisdiction’s position on legality when issuing license. If
awarded a license in such a jurisdiction, the licensee has 12 month to convince the jurisdiction to change
their mind and become operational.

3 At the time, the City of Henderson had a moratorium on the issuance of new licenses by the city.
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On December 5, 2018 the Department notified the applicants individually whether they were
awarded a license or not. Given the limited number of licenses available approximately 87% (or 401 of
462) applications) were denied. The competition was even fiercer in Clark County. In those jurisdictions
312 applications were submitted but only 31 conditional licenses issued. Thus, over 90% of the
applications were rejected.

As such, Nevada Wellness Center, LLC was just one of the hundreds of disappointed applicants
who were not awarded a licenses in 2018.

B. The Score Review Meeting

Pursuant to regulation NAC 453D.274(2) Nevada Wellness Center, LLC requested a review of
the scoring information. This review occurred on or about January 19, 2019.* Ms. Karalin Cronkhite
and Mr. Damon Hernandez were the two Department of Taxation employees designated to conduct the
score review., | |

NRS 453D.274(3) strictly limits the scope of the score review. It is not appropriate for an
applicant to ask questions about the process during this review. In fact, the regulation specifically
prohibits the Department employees from discussing the scoring process. NRS 453D.274(3) provides,
in part:

The employee designated by the Department to conduct the review shall
not discuss or comment on the scores, the review of the application by the
Department or any other application submitted to the Department.

The score review only allows the applicant to see the scores received in the various categories that make
up the total score issued.

C. The Instant Motion

The Plaintiff is seeking an emergency preservation order which was filed on February 27, 2019.
The Plaintiff’s only faétual basis for seeking a preservation order is contained in the affidavit of Theodore

Parker, 111, Esq.. He states:

3. On January 19, 2019, Declarant and owners of Nevada Wellness
Center met with Ms. Cronkita [sic] and Mr. Hernandez. During the
meeting Declarant was informed that Ms. Cronkita [sic] and Mr.

4 The Plaintiff filed the instant litigation on January 15, 2019. The Complaint still has not been properly
served.
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Hernandez would not provide information on training the evaluators or the
. method of scoring.

4. Moreover, Ms. Cronkita [sic] and Mr. Hernandez informed
Declarant that they were instructed not to answer any questions regarding
how the scoring was done. Ms. Cronkita [sic] and Mr. Hernandez also
refused to tell Declarant who instructed them to not answer any such
questions.

Affidavit of Theodore Parker, IIL, Esq., p. 4, In. 20 —p. 5, In. 3.

As noted, these employees are prohibited by law from discussing these issues. Thus, Plaintiff is
requesting a preservation order solely on the basis that Department employees followed the law.
1L Legal Argument

A. The Plaintiff is not entitled to a preservation order.

The Sedona Principles and Sedona commentaries® thereto are the leading authorities on electronic
document retrieval and production. Ford Motor Co. v. Edgewood Properties, Inc., 257 F R.D. 418, 424
(D.N.J. 2009); William A. Gross Const. Assc., Inc. v. American Mfrs. Mut. Ins. Co., 256 FR.D. 134, 136
(S.D.N.Y.2009) (“[t]his Court strongly endorses The Sedona Conference Cooperation Proclamation™);
John B. v. Goetz, 531 F.3d 448 (6th Cir.2008) (following principles); Aguilar v. Immigration and
Customs Enforc. Div. of U.S. Dep't of Homeland Sec., 255 F.R.D. 350 (S.D.N.Y.2008) (same).

Comment 5 f of the Sedona Principles deals with preservation orders and provides, in part:

In general, courts should not issue a preservation order over
objection unless the paﬂy requesting such an order demonstrates its
necessity, which may require an evidentiary hearing in some
circumstances. Because all litigants are obligated to preserve relevant
information in their possession, custody, or control, a party seeking a
preservation order must first demonstrate a real danger of evidence
destruction, the lack of any other available remedy, and that a
preservation order is an appropriate exercise of the court’s discretion

and is tailored to require only preservation of information relevant to
the claims and defenses.

Such orders violate the principle that responding parties are
responsible for preserving and producing their own ESI. See Principle 6.
More generally, preservation orders should rarely be issued over

S The Sedona Principles, Third Edition: Best Practices, Recommendations & Principles for Addressing
Electronic Document Production, 19 Sedona Conf. J. 1 (2018). The copyrlght notice indicates the Journal
is available on a complementary basis to courthouses.
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objection, and only after a full and fair opportunity to present
evidence and argument. This is particularly important when dealing with

“ESI that may be transitory, not reasonably accessible, or not susceptible to
reasonable preservation measures. The 2006 Advisory Committee Note to
Rule 26(f) instructs that “the requirement that the parties discuss
preservation does not imply that courts should routinely enter preservation
orders. A preservation order entered over objections should be narrowly
tailored. Ex parte preservation orders should issue only in exceptional
circumstances.”

(emphasis added).

The Plaintiff has not provided any evidence demonstrating a real danger of evidence destruction,
that no other remedy is available, or such an order would be appropriate. The Department is objecting
and Plaintiff did not provide any relevant evidence in support of its request.

The Sedona Principals also discuss the obligation to preserve evidence generally. Sedona

Principle 5 provides:

The obligation to preserve electronically stored information requires
reasonable and good faith efforts to retain information that is expected to
be relevant to claims or defenses in reasonably anticipated or pending
litigation. However, it is unreasonable to expect parties to take every
conceivable step or disproportionate steps to preserve each instance of
relevant electronically stored information.

Comment 5.e. provides:

The preservation obligation for ESI does not impose heroic or unduly
burdensome requirements on parties. Rather, the obligation to preserve
normally requires reasonable and good faith efforts. As discussed in
Comment 3.a., the identification of data sources that may be subject to
preservation and production should be discussed among the parties early
in the case. If the parties are unable to agree on the scope of preservation,
they should raise the issue with the court at the Rule 16(b) conference. See
also Comment 4.b.

An obligation to undertake extraordinary efforts should be imposed only
when a court, after consideration of proportionality principles, determines
that there is a substantial likelihood that the ESI exists; that it is directly
relevant to a claim or defense and would not remain in existence absent
intervention; that the ESI (or its substantial equivalent) cannot be found in
another, more accessible data source; and that its preservation is likely to
materially advance the resolution of the litigation in a just, efficient, and
relatively inexpensive manner. ‘

There is no need for a preservation order because there is no indication the Department is destroying or

losing data. Indeed, the Department is already preserving potentially relevant data.
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Further, the Sedona Principles clearly show the Plaintiff is demanding discovery far out of

proportion to legitimate discovery purposes. Sedona Principle 2 provides:

When balancing the cost, burden, and need for electronically stored
information, courts and parties should apply the proportionality standard
embodied in Fed. R. Civ. P. 26(b)(1) and its state equivalents, which
requires consideration of the importance of the issues at stake in the action,
the amount in controversy, the parties’ relative access to relevant
information, the parties’ resources, the importance of the discovery in
resolving the issues, and whether the burden or expense of the proposed
discovery outweighs its likely benefit.

Comment 2 d further provides:

Evaluating the need to produce ESI requires that a balance be struck
between the burdens and need for ESI, taking into account the
technological feasibility and realistic costs involved.

Discovery burdens should be proportional to the amount in controversy
and the nature of the case, including consideration of the importance of
issues at stake in the litigation. See Comment 2.a. In fact, Rule
26(g)(1)(B)(iii) requires counsel to certify that discovery requests are
proportional. If proportionality is not observed, discovery costs may
prevent the just, speedy, and inexpensive determination of litigation as
Rule 1 contemplates.

Costs cannot be calculated solely in terms of the expense of computer
technicians to retrieve the ESI, but must factor in other litigation costs,
including the accessibility of the ESI, the interruption and disruption of
routine business processes and IG practices, and the costs of reviewing the
ESL These burdens on information technology personnel and the resources
required to review ESI for relevance, privilege, confidentiality, and privacy
should be considered in any calculus of whether to allow discovery, and,
if s0, under what terms. In addition, the non-monetary costs (such as the
invasion of privacy rights, risks to business and legal confidences, and
risks to privileges) should be considered.

(emphasis added). Thus, the relevance of the phone data to the Plaintiff’s allegations should be examined
before a preservation order is issued. Further, the non-monetary impact of the Plaintiffs’ requests should
also be explored.

B. The Plaintiff has not met its burden.

1. The Plaintiff has not shown any likely information on the phones is relevant to

their allegations.
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The Plaintiff’s motion does not establish what specific electronic information may support any
allegation made in its Complaint or in the Motion. In fact, the alleged basis for the preservation and/or
turnover is the fact the Department complied with the law. Obviously, this is absurd. The Plaintiff has
failed to provide anything but rank, unsubstantiated speculation as to what exists on the cell phones or
other electronic devices. Given the allegations in the Complaint, the request made by Plaintiff is
completely out of proportion to the burdens imposed.

2. The burdens imposed by Plaintiffs’ requests.
i. Forensic imaging is only very rarely employed.

Forensic imaging of devices an extraordinary step. An oft quoted Sedona principle is:
[clivil litigation should not be approached as if information systems were
crime scenes that justify forensic investigation at every opportunity to
identify and preserve every detail.... [M]aking forensic image backups of
computers is only the first step of an expensive, complex, and difficult
process of data analysis that can divert litigation into side issues and

satellite disputes involving the interpretation of potentially ambiguous
forensic evidence.

John B. v. Goetz, 531 F.3d 448, 460 (6th Cir. 2008) (quoting The Sedona Principles: Best Practices,
Recommendations & Principles for Addressing Electronic Production, Second Edition, 34, 47 (2007),
available at https://thesedonaconference.org/publication/The% 20Sedona% 20Principles).®

The Goetz went on to hold forensic imaging is only to be erﬁpldyed very rarely. The Goetz court
held a lower court “committed a clear error in judgment” in compelling forensic imaging. The court

explained:

_ There is less clarity, however, surrounding the question of a district court's
authority to compel the forensic imaging and production of computer hard
drives as a means by which to preserve relevant electronic evidence.
Because litigants are generally responsible for preserving relevant
information on their own, such procedures, if at all appropriate, should be
employed in a very limited set of circumstances. Cf. The Sedona
Principles, supra, at 33 (noting that, because all litigants are obligated to
preserve relevant information in their possession, preservation orders
generally must be premised on a demonstration that a real danger of
evidence destruction exists, a lack of any other available remedy, and a
showing that the preservation order is an appropriate exercise of the court's

§ Goetz seems to be cited heavily in electronic discovery cases in federal courts.
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discretion). In this case, the district court ordered the forensic imaging
predominantly for preservation purposes, explaining that “[t]hese Orders
were to protect against the Defendants' destruction of responsive
information in light of the Defendants' persistent refusals to produce ESI
in violation of the Court's orders.” In so doing, the district court committed
a clear error in judgment.

Goetz, supra.531 F.3d at 459 (6th Cir. 2008). After the Goetz court noted a party may voluntarily chose

to forensically image information, it went on to explain:

Nevertheless, “[c]ourts have been cautious in requiring the mirror imaging
of computers where the request is extremely broad in nature and the
connection between the computers and the claims in the lawsuit are unduly
vague or unsubstantiated in nature.” Balboa Threadworks, 2006 WL
763668, at *3; see also Balfour Beatty Rail, Inc. v. Vaccarello, No. 3:06—
CV-551-J-20MCR, 2007 WL 169628, at *2—*3 (M.D.Fla. Jan.18, 2007);
Diepenhorst v. City of Battle Creek, No. 1:05-CV-734, 2006 WL
1851243, at *2—*4 (W.D. Mich. June 30, 2006). As the Tenth Circuit has
noted, albeit in an unpublished opinion, mere skepticism that an opposing
party has not produced all relevant information is not sufficient to warrant
drastic electronic discovery measures, See McCurdy Group, LLC v. Am.
Biomedical Group, Inc., 9 Fed. Appx. 822, 831 (10th Cir.2001).

Goetz, supra, 531 F.3d at 459—60. As noted above, the connection between the phones and the claims
made by Plaintiff is extremely vague and entirely unsubstantiated. The Plaintiff’s request for imaging is
extremely broad as well as intrusive in nature.

Mere skepticism that a party has not produced relevant information is not a proper basis for
forensic imaging or does it even warrant a préservation order. The case of Mairix Partners VIII, LLP v.
Nat. Res. Recovery, Inc., No. 1:08-CV-547-TH, 2009 WL 10677430 (E.D. Tex. June 5, 2009) provides:

As previously stated, compelled forensic imaging is a drastic measure that
“should be employed in a very limited set of circumstances.” John B. [v.
Goetz], 531 F.3d at 459. And, mere skepticism that a party has not
produced all refevant information is insufficient to justify such a procedure.
Id. at 460. Such skepticism is the basis for Matrix's request to compel
forensic mirror imaging of the computer hard drives belonging to
Defendants Dan Bochsler, Jim Lowden, Tracy Edwards, and Don Dean.

Accordingly, Matrix’s broad request to compel forensic imaging will be
denied. o

Id. at 5. This case is just one of many denying forensic imaging based on mere skepticism that not all

information was provided.
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1 In Advante Int'l Corp. v. Mintel Learning Tech., No. C 05 01022 JW(RS), 2006 WL 1806151
2 {|(N.D. Cal. June 29, 2006) the court indicated specific, concrete evidence of concealment or destruction

3 || of evidence to warrant an order of forensic imaging:

4 The mere fact that this case involves electronic data does not change the
5 basic concepts or rules of the discovery process. Had Mintel made the same ‘
basic accusations in an earlier age, its claims of incomplete document
6 production, inconsistencies, or even perjury and destruction of evidence,
would not automatically entitle it to an order permitting it to enter
7 Advante's offices to rummage through filing cabinets and desks. The relief
Mintel is asking for here is no different and no more warranted.
8 Furthermore, notwithstanding the breadth. of accusations Mintel has
9 leveled, it has not presented specific, concrete evidence of concealment or
destruction of evidence sufficient to conclude that a forensic examination
10 of the vast scope it proposes is warranted at this juncture, even under an
examination protocol that would protect the other parties' legitimate
11 privacy and other interests.
12 |{l1d at 1.
13 il. Confidentiality concerns ’ ‘
14 As noted in the Sedona Principles confidentiality and privilege concerns must be taken into

15 ||account. The Division of Marijuana Enforcement is a division in the Department of Taxation. The
16 || Department has strict confidentiality laws given its access to financial and other proprietary information.

17 ||NRS 360.255(1) provides, in relevant part:

18 Except as otherwise provided in this section and NRS 239.0115 and
19 360.250, the records and files of the Department concerning the j
administration or collection of any tax, fee, assessment or other amount
20 required by law to be collected are confidential and privileged. The ‘
Department, an employee of the Department and any other person engaged
21 in the administration or collection of any tax, fee, assessment or other
2 amount required by law to be collected or charged with the custody of any
such records or files:
23 (a) Shall not disclose any information obtained from those records or
files; and
24 (b) May not be required to produce any of the records or files for the
inspection of any person or governmental entity or for use in any action or
25 proceeding. ; |
26 NRS 360.255(5) provides: ,
27 As used in this section:
(a) “Records” or “files” means any records and files related to an
28 investigation or audit, financial information, correspondence, advisory
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opinions, decisions of a hearing officer in an administrative hearing and
any other information specifically related to a taxpayer.

(b) “Taxpayer” means a person who pays any tax, fee, assessment or
other amount required by law to the Department.

The statutes required all license holders to also be medical marijuana certificate holder (called duaﬂ
licensing), so the marijuana companies are taxpayers as defined by the statute. The applicants pay a
mandatory fee to the Department as part of the application process. The applications submitted contain
vast amounts of financial and proprietary information that companies would certainly not want in the
hands of competitors.

As noted, all applicants held a medical marijuana certificate. NRS 453A.700(1) provides:

Except as otherwise provided in this section, NRS 239.0115 and subsection
4 of NRS 453A.210, the Division and the Department shall not disclose:

(a) The contents of any tool used by the Department to evaluate an
applicant or its affiliate.

(b) Any information, documents or communications provided to
the Department by an applicant or its affiliate pursuant to the
provisions of this chapter, without the prior written consent of the
applicant or affiliate or pursuant to a lawful court order after timely notice
of the proceedings has been given to the applicant or affiliate.

(c¢) The name or any other identifying information of:

(1) An attending provider of health care; or

(2) A person who has applied for or to whom the Division or its
designee has issued a registry identification card or letter of approval.
- Except as otherwise provided in NRS 239.0115, the items of
information described in this subsection are confidential, not subject
to subpoena or discovery and not subject to inspection by the general
public.

(emphasis added). Given this prohibition, the Plaintiff cannot point to any specific items of information
which it would be permitted to obtain, Thus, the preservation order just causes a meaningless expense
and waste of time and effort.” e

NRS Chapter 453D was instituted by referendum, so it cannot be altered until 2020. NRS

453D.200 mandated the Department institute regulation. NAC 453D.185 provides:

Except as otherwise provided in this section and NRS 239.0115, the
Department will and any designee of the Department shall maintain the
confidentiality of and shall not disclose the name or any other identifying
information of any person who facilitates or delivers services pursuant to

" The Department will seek reimbursement from the Plaintiffs.
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this chapter or chapter 453D of NRS. Except as otherwise provided in NRS
239.0115, the name and any other identifying information of any-pesson
who facilitates or delivers services pursuant to this chapter or chapter 453D
of NRS are confidential, not subject to subpoena or discovery and not
subject to inspection by the general public.

As noted, all the applicants are dual licensees which already facilitate or deliver services.® Thus, even
disclosing the name of an applicant is likely prohibited.

These strict rules of confidentiality should be taken into account when establishing discovery,
including any preservation order. As noted, the Plaintiff cannot point to any relevant, specific evidence
that are on the phones or the electronic devices. It is even less likely they can point to any specific,
relevant information that would is not purely speculative and would not be covered by the confidentiality
rules mentioned above.

jil. Privacy concerns

As noted above, the Department employees properly followed the law during the score review.
To use these lawful acts and omission to serve as a basis for requiring the forensic imaging and/or
turnover of cell phone data is both absurd and an invasion of personal privacy rights. There is no
allegation of wrong-doing, let alone the type of misconduct necessary before a preservation order can be
issued.

iv. Other considerations.

Typically, discovery does not even begin until a NRCP 16.1 Conference is held and an early case
conference is filed. NRCP 26. The Plaintiff should not even be engaged in discovery this early in the
case. The Department has not even been properly served, let alone answered or otherwise plead so as to
narrow the issues or dispose of the case entirely.

As the Department already noted, it has a duty to preserve evidence in its control by statute as
well as by common law, rules, and ethical obligations. It has every intension of preserving relevant
evidence over which it has control. The Plaintiff has not shown that evidence relevant to their claims
exists in the cell phones or any other electronic devise. Neither has it shown a likelihood relevant

evidence was deleted or otherwise damaged.

§ Some may not yet provide services pursuant to NRS 453D, but likely a majority (such as Plaintiffs) do
already facilitate or deliver services.
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The Plaintiffs have not established any evidence relevant to their claims exists on the phones.

The Plaintiffs have not established the Department will not produce relevant evidence once the discovery

process begins. There is no evidence information has been lost or destroyed by the Department, or anyone
else. There is no basis for imposing sanctions because Plaintiffs have not met their burdens.
II1.  Conclusion

For the reasons specified above, the Plaintiff’s Motion should be denied in its entirety, the
Department should be awarded attorney’s fees for having to defend a baseless motion, and for such other

relief as the Court deems appropriate under the circumstances.
Dated: March 7, 2019.

AARON D. FORD
Attorney General

By:__/s/Robert E. Werbicky
ROBERT E. WERBICKY
Deputy Attorney General (Bar No. 6166)
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" CERTIFICATE OF SERVICE

I certify that I am an employee of the Office of the Attorney General, State of Nevada, and that

on March 7, 2019, I filed the foregoing document via this Court’s electronic filing system. Parties that

are registered with this Court’s EFS will be served electronically.

/s/ Danielle Wright

Danielle Wright, an employee of the
‘Office of the Nevada Attorney General
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THEODORE PARKER, IIL, ESQ.

Nevada Bar No. 4716

PARKER, NELSON & ASSOCIATES, CHTD.
2460 Professmnal Court, Suite 200

Las Vegas, Nevada 89128.

Telephone:  (702) 868-8000

Facsimile:  (702) 868-8001

Email: tparker@pnalaw.net

Attorneys for Plaintiff
DISTRICT COURT
) CLARK COUNTY, NEVADA

NEVADA WELLNESS CENTER,LLC,a | CASENO.; A-19-787540-W
Nevada Limited Liability Company, DEPT. NO.: XVHI

Plaintiff,
v. |
STATE OF NEVADA, DEPARTMENT OF || Date of Hearing: March 29, 2019
TAXATION; and DOES 1 through X, Time of Hearing: 9:30 am.
inclusive; and ROE CORPORATIONS I

through X, inclusive, -
: DISCOVERY COMMISSIONER

Defendants.

PLAINTIFF’S REPLY IN SUPPORT OF EMERGENCY MOTION FOR ORDER
REQUIRING THE SMC, MS. KARA CRONKHITE AND MR. DAMON HERNANDEZ
OF DEPARTMENT OF TAXATION TO PRESERVE AND/OR IMMEDIATELY TURN

OVER RELEVANT ELECTRONICALLY STORED INFORMATION FROM SERVERS,
STAND-ALONE COMPUTERS, AND CELL PHONES ON
- ORDER SHORTENING TIME '
COMES NOW, Plaintiff, NEVADA WELLNESS CENTER, LLC (hereinafter “Plaintiff”),
by and through its attorney of record, THEODORE PARKER, III, ESQ. of the law firm of PARKER,
NELSON & ASSOCIATES, CHTD., and hereby‘ﬁles this Reply in Support of Emergency Motion
for Order Requiring the SMC, Ms. Kara Cronkhite and Mr. Damon Hernandez of Department of |
Taxation to Preserve and/or Immediately Turn over Relevant Electronically Stored Information from |
Servers, Stand-Alone Computers, and Cell Phones on Order Shortening Time,
vy
/17
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This Reply is made and based upon the pleadings and papers on file herein, the points and
authorities included herewith, and such oral argument as the Court may entertain at the time of the
hearing of this matter. | | : |

DATED this _Z /ilﬂay of March, 2019

PARKER, NELSON & ASSOCIATES, CHTD.

THEODORE PARKER 1L, ESQ.
Nevada Bar No. 4716

2460 Professional Court, Suite 200
Las Vegas, Nevada 89128

Attorneys for Plaintiff

MEMORANDUM OF POINTS & AUTHORITIES

I
STATEMENT OF FACTS

On March 8, 2619 this matter came on for hearing. The day before the hearing, the State of
Nevada, Department of Taxation filed an Opposition Withinwhieh it claimed that serxﬁce had not
been perfected. Following the hearing;'Plaintiff s-counsel provided proof to the State of Nevada,
Department of Taxation’s counsel, Robert E Werbmky Esq., that service was properly perfected

and provided a copy of the Affidavit of Service. Attached as Exhlblt 1 is a copy of the

correspondence sent to Mr. Werbicky, along withthe Affidavit of Service. Smce then, further efforts |

towards service have been made making this issue moot.

‘Withregards to the substance of Plaintiff’s motlon itis important for the Courtto understand

|| the status of a vety. smnlar order filed before the Honorable Judge Bailus, which was also heard and

ruled upon by the Honorable Judge Dav1d Barker.

The Contract between the State of Nevada and Manpower related to the reV1eW and scoring

of the applicatlons for marijuana licenses is attached hereto as Exhibit 2. The Contract was effective

from April 1, 2017 through March 3 1' 2021. Under paragraph 9 there is an “Inspection & Audit” |

right which allows the State to 1nspect examine, review and audit and copy relevant books, records

(written, electronic, computer related or 0therw1se) including, Wlthout limitation, relevant
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éccounting proéedm:es and practices of Contractor or its subcontractors, financial statement and
suppoﬁing documentation, and copying at any office or location of Contractor where such records
may be found, with or without notice by the State Auditor, ... It is this right that the State
contractually has to insﬁect that Nevada Wellness Center would like to utilize for purposes of this
litigation. _ ‘ : ‘

OnDecember 13,2018, MM Development Company, Inc. received an Order Granting In Part
and Denying In Part Emergency Motionk for Order Requiring the SMC to Preserve and/or
Immediately Tum over Relevant Electronically Stored Infofniatiqn from Servers, Stand-Alone
Computeré, and Cell Phones. A copy of this Order is attached as Exhibit 3. MM Development
Company, Inc. sought and was granted the same relief that Nevada Wellness Center is seeking. The

State of Nevada filed an almost identical opposition to this. motion, but the Court ordered that the

State shall preserve the server or any standalone computers (including laptops, iPads or thumb '

drives) in its possession and used in the evaluationi and rating of marijuana dispensary license
applications as part of the Septerber 2018 application period. The Court also ordered that the State
shall provide Plaintiff a list of Department personnel including Manpower personnel that primarily

assisted in the evaluation and rating of all applications for djspensary licenses and evaluated such

Ticense applications received in the September 2018 application period. The Court ordered that the

State shall make all cell phones (personal and business) of each such person that assisted in the
processing of applications for di.spens"ary licenses and/or evaluated such license applications
available for copying in the 10 bqsiness days after notice of entry of this order. The Court ordered
that neither Plaintiff’s counsel nor Plaintiff or their agents or employees shall access the cell phone
data until the State and Pléintiff agrees to a procedure to protect non-discoverable conﬁdential data
or the Court allows such access by subéequent order. Finally, the Court ordered that the State was
directed to maintain aﬁy and all docﬁmen‘vts in its possession regarding the processing of applications

for dispénsary licenses and/or evaluation of such license applications, for the September 2018

application period. Finally, the Order indicated that the State shall serve a copy of the Order upon

1 See Section 9B.
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Manpower within one business day of notice of entry of the order.

| On January 3, 2019, the State of Nev;idg, Department of Taxation filed a Declaration
re garding{any cell phone that is not available. This Declaration, attached as Exhibit 4, from Talbva
V. Davis, indicates tﬁat the six (6) Manpower representatives involved after agreeing to provide their
phones, have determined that they will not make their phones available for forensic imaging. Ms.
Davis is a Cybercrime Invgstigator 1l employed by the Investigations Divisions of the Nevada Office
of the Attorney General. It is based upon this Declaration that it became even more important that

Nevada Wellness Center file this motion to protect and preserve information contained on these

phones in addition to 1aptops; computers, thumb drives, and desktops.

On February 5, 2019, the District Court heard the State’s Motion for Reconsideration related

to an Order of Contempt Against the State of Nevada for Failure to Preserve Relevant Electronically

Stored Information from Cell Phones on én Order Shortening Time. The Mimutes, which are
attached as Exhibit 5, indicate that Mr. Werbicky was advised originally that four of the six
Manpower employees indicated they had no opposiﬁon tothe imag'mé oftheir phones, then changed
their minds. Further, Mr. Werbicky notedAthat the motion was filed when they began imaging
laptops. Mr. Kemp, on behalf of MM Development Company, Inc., argued against the motion,
however, requested the Manpower employees be deposed. The Court, by virtue of the hearing,
allowed for depositions for limited purposes of Manpower employees.

Attached as Exhibit 6 is a copy of the Order electronically filed on March 7, 2019. The
Court ordered that pursuant to Rules 30 and 45 of the Nevada Rules of Civil Procedure, Plaintiffs
are given leave to take limited depositions of the six (6) Manpower employees. The depositions
were limited to the following questions: (1) “Please providne the make(s), model(s), and operating
system of your personal cellular telephoné(s) used from July 2018 - Décember 2018.7; (2) “Please

provide the name of the service provider(s) for each personal cellular telephone used from July 2018

It - December 2018.7; and (3) “Do you understand the December 13, 2018 Order Granting in Part and

Denying in Part Plaintiff’s Erﬁergency Motion (the “Preservation Order”) issuéd in this case does
not permit the dj'sclo sure of any of your pérsonal information unless and until ordered bythe Court?”

/11
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motion filed on behalf of Nevada Wellness Center. Moreover, the limitations of the Order and the

Basedupon the attached documents, itis clear that the District Court has granted the identical

abﬂlty to take deposmons at this point have also been decided by the District Court.” Given these
orders and the obligations that have been reco gmzed by the Dlstnct Court, Nevada Wellness Center
requests that the Discovery Commissioner grant a similar order allowing for the identical rights
granted by the District Court in the MM Develc»pmént Company, Inc. v. Staté of Nevada,
Department of Taxation case, o
DATED this giv%ay of March, 2019.
Respectfully submitted,
PARKER, NELSON & ASSOCIATES CHTD.

'_7///62@—‘5:/1/

THEODORE PARKER, III, ESQ.
Nevada Bar No. 4716 .

2460 Professional Court, Suite 200
Las Vegas, Nevada 89128

Attorneys for Plaintiff
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 CERTIFICATE OF SERVICE

Pﬁfsuaﬁt to N.R.C.P. 5(b), I certify that I am an employée of the law office of PARKER,
NELSON & ASSOCIATES, CHTD., and that on this 25%4day of March, 2019, I served a true and
correct C‘Opy of the foregoing PLAINTIFE’S REPLY IN SUPPORT OF EMERGENCY
MOTION FOR ORDER REQUIRING THE SMC, MS. KARA CRONKHITE AND MR.
DAMON HERNANDEZ OF DEPARTMENT OF TAXATION TO PRESERVE AND/OR
IMMEDIATELY TURN OVER ' RELEVANT ELECTRONICALLY STORED
INFORMATION FROM SERVERS, STAND-ALONE COMPUTERS, AND CELL PHONES
ON ORDER SHORTENING TIME on the party(s) set forth below by:

U Placing an original or true copy thereof in a sealed envelope placed for collection and mailing in the
" United States Mail, at Las Vegas; NV, postage prepaid, following ordinary business practices.

[0  Facsimile transmission, pursuant to the amendment to the Eighth Judicial District Court Rule 726,

by faxing a true and correct copy of the same to each party addressed as follows:

] By E-mail: by electronic mail delivering the document(s) listed above to the e-mail address(es) set
forth below on this date before 5:00 p.m.

: IE( By EFC by electronic filing with the Court delivering the document(s) listed above via E-file & E-

serve (Odyssey) filing system.

Aaron D. Ford, Esq.

Attorney General -

Robert E. Werbicky, Esq.,

Deputy Attorney General

Office of the Attorney General

555 BE. Washington Avenue, Suite 3900 -
Las Vegas, NV 89101

(702) 486-3105 .

Fax: (702) 486-3416

Email: rwerbicky@ag.nv.gov

Attorneys for Defendant, ,

State of Nevada, Department of Taxal‘zon '

I m%

An employee of PARKER, Netkon & ASSOCIATES, CHID.
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‘Theadare Parler T
rperker@pailawner
izt in Nevasto E58uidty Carsdona

Jacqueline DHuon Phiflips

Fodd N. Nelson.
" 1983-2601

Shana D. Weir

March 14, 2019 - : oviptoe

hipsigted in Neoscit

Carlron DL Bowess

ViA E-MAIL: rwerbicky@ag.nv.gov : o ' chowersEpnalasarice

. Attisgdin Seeh Comline x - ‘i‘
Robert E. Werbicky, Esq: ’ (
Deputy Attorney General : ThomasB. Pritchard
Office of the Attorney General ) wprchasdpueac:
555 E. Washington Avenue, Suite 3900 A . ' el G
Las Vegas, NV §9101 : ' C
. . Casey 1), Gish i i
' Of Counset ’ ; !
Re: Nevada Wellness Center, LLC v. State of Nevada Department of Taxation kPl

sttt e Neswdn 2 Coffarnia

" Case No.: A-19-787540-W

. : ' : Miahogany A, Tacfley
Dear Mr. Werbicky: : o pndnast
As discussed during the hearing on Friday, March 8, 2019, please find enclosed proofof | " .
service. We perfected service in the exact same manner as MM Development Company,  jascsma@pualssne
LLC." As aresult, I believe service was perfected on Wednesday, January 16, 2019. Asa Hmictin e
result, your answer was due on March 6, 2019. Consequently, please file your answer on :
behalf of the Department of Taxation as any NRS 12(b)(5) motion would be now untimely.

If after revi_ewing this correspondence you have any questions or concetns, please do not
hesitate to contact me. Thank you again for your cooperation and assistance in this matter.

Sincerely,
PARKER NELSON & ASSOCIATES, CHTD.

Theodore Parker, ITI, Esq.

TP/en
Enclosures

! The Affidavit/Declaration of Service filed electronically on behalf of MM Development Company, L1.C
indicates that Ms. Tina Padovano, Administrative Assistant at the Department of Taxation was served at 1550 E.
College Pkwy #115, Carson City, NV 89706, The Affidavit of Service filed on behalf of Nevada Wellness Center
also indicates that Ms. Tina Padovano was served at 1550 E. College Pkwy #1135, Carson City, NV 89706.

'LASVEGAS, NV CHARLESTON, SC Co

P: 702.868.8000 | F: 702.868.8001 P 843.727.2500 | F:843.727.2599 I
2460 Professional Court, Svife 200 | Las Vegas, Nevada 89128 ‘ 211 Xing Street, Syite 107 | Charleston, SC 29401 : B
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THEODORE PARKER I, ESQ.

Nevada Bar No. 4716

PARKER, NELSON & ASSOCIATES, CHTD.
2460 Professxonal Court, Suite 200 '
Las Vegas, Nevada 89128

Telephone:  (702) 868-8000

Facsimile: (702) 868-8001

Email: tparker@pnalaw.net

Attorneys for Plaintiff
| 'DISTRICT COURT
CLARK COUNTY, NEVADA

, A-19-787540-W
NEVADA WELLNESS CENTER, LIC, a CASE NO.:
Nevada Limited Llablhty Company, DEPT. NO.: Department 18

Plamtn‘f
SUMMONS
v.

STATE OF NEVADA, DEPARTMENT OF
TAXATION; and DOES I through X,
inclusive; and ROE CORP ORATIONS I
through X, inclusive,

Defendants.

NOTICE: YOU HAVE BEEN SUED. THE COURT MAY DECIDE AGAINST YOU
WITHOUT YOUR BEING HEARD UNLESS YOU RESPOND WITHIN 20 DAYS. READ
THE INFORMATION BELOW. .

TO THE DEFENDANT: A civil Complaint has been filed by Plaintiff against you for the
relief set forth in the Complaint.

State of Nevada, Department of Taxation -
1550 College Parkway, Suite 115
Carson.City, NV 89706-7937

1. If you intend to defend this lawsuit, within 20 days after this Sumamons is served on
you exclusive of the day of service, you must do the following: , '
a. File with the Clerk of this Court, whose address is shown below, a formal
written response to the Complaint in accordance with the rules of the court.
b. Serve a copy of your response upon the attorney whose name and address is
shown below.

2. Unless you respond, your default will be entered upon apphcanon of the Plaintiffs

and this Court may enter a judgment against you for the relief demanded in the Complaint, which
could result in the taking of money or property or other reljef req\lested in the Complaint.

Case Number: A-19-787540-W
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3. If you mtend to seek the advice of an attomey in this matter, you should do so
promptly so that your response may be filed on time.

Issued at direction of:

PARKER NELSON & ASSOCIATES, CHTD.

19 -
Bjr' ——— v: g 7
THEODORE PARKER, III, ESQ. DhPUTV CLE K [ g‘
Nevada Bar No. 4716 County c(mmouseNO*‘” Hernandez
- 2460 Professional Coutt, Suite 200 : 200 Lewis Avente
Las Vegas, Nevada 89128 Las Vegas, Nevada 89155
Attorney for Plaintiff
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Attorney of Party Without Atiorney: ) For Courtthse Only

Parker, Nelson & Associates, Chtd, : 7 j

Theodore Parker, i, Esq. (SBN 4716)

2460 Professional Court Suite 200 ’ ! i

Las Vagas, NV 89128 : ) N
Telephone No:  {702) 868-8000 : . :

Attorney For: Plaintite o Ref.No.or FleNo: NV WELLNESS
: CENTER/DEPT
Insertnorme of Court, and juHic/‘uf District ond 8rondh Caurt

District Court (ark County Nevada

Plointiff:  NEVADA WELLNESS CENTER, LLC, a Nevada Limited Uabliity Company,
Defendant; STATE OF NEVADA, DEPARTMENT OF TAXATION, et al.

AFFIDAVIT (jF SERVICE Hearing.Date: “Time: Dept/Div: Cose Number:
' A19-787540W -

1. Atthe time of service | was at least 18 years of age ond not a party to this action.
2. 1served copies of the Summans, Complalnt and Petition For-]udiéial Review or Wit of Mandamus

3, a. Poryserved;  State of Nevada, Department of Taxatlon
b. Person served: Tina Padovanc - Executive Asslstant Apersan of suxtable age and discretion, authorized to accept service at address shown
injtem4,

4, Address where the porty was served; 1550 College Parkway, Stite 115
Carson City, NV 83706

5, {served the party:
a. by personal service, |, personally delivered the documents fisted in ftem 2 to the party or person authonzed to receive
process for the party (1) on: Wed, Jan 16 2019 (2) at; 01:55 PM

Fee for Service: $0.00
| Declare under penalty of perjury under the laws of the State of :
. MEVADA that the foregoing is true and correct. -
6, Persost Who Served Papers: '
a. Toni Ruckman (R-052005, Washoe} :
b. FIRST LEGAL : ;
NEVADA PUPS LICENSE 1452 . :
2920 N. GREEN VAUEY PARKWAY, SUITE 514
HENDERSON, NV 89014
¢, (702) 671-4002

/9 s /7 \;Zl;p/ A A@@&m |

(Date) (Sighature)

‘ |
7. SIATE O!-; NEVADA, COUNTY OF \N {I\S \{\/(‘}‘Q,

£\ :
Subscribed and sworp to {or affirmed) before on this ‘i q day of Ué, 1! |8 , 2018 by Toni Ruckman (R-052005, Wiishoe}
proved to me on the basls of satisfactory evidence to be the person who. uppeared before me. /j

JESSICAMARQLJ!S - ~ (//A)hm ‘f\/{m»f{)

) Notary Public - State of Nevada 6 [Nota
i S lgnatfm§)
7/ Appointment Rocorded in Washoe County ' N
No: 1844582 « Expires Nov. 08, 2022
AFFIDAVIT OF SERVICE ) 2680520
. (55104735)
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1212112018 4:40 PM
Steven D. Grierson
- CLERK OF THE COU- ];
CODE AFF. ~h- ,2
WILL KEMP, ESQ. sk teanlil

Nevada Bar No, 01205

3800 Howard Hughes Plwy, 17" floor
Las Vegas, Nevada 89165

Telephone: (702) 385-6000

Facsimile: (702) 385-6001

Attomey for: Plaintiff -

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
MM DEVELOPMENT COMPANY, LLC, a Nevada ,
limited liability company, : Case No.: A-18-785818-W-
’ ' Dept. No.: 18 :

Plaintiff(s)/Petitioner(s),
V.

STATE OF NEVADA, DEPARTMENT OF AFFIDAVIT/DECLARATION OF -
TAXATION; and DOES 1 through 10; and ROE SERVICE
CORPORATIONS 1 through 10. ,

Defendant(s)/Respondent(s)

STATE OF NEVADA )
) ss!
COUNTY OF CARSON CITY )

I, James P. Thomas, being duly sworn or under penalty of perjury, state that at all times relev'ant,
I was over 18 years of age and not a party to or interested in the above-_capﬁoned case; that T received a
copy of the following document(s)A:ASummons, and Complaint, on December 12,2018, and that I served
the Defendant, State of Nevada, Department of Taxation, on December 12, 2018 at the hour of 2:00 PM

by the following method:

1. Forpersonal service per NRCP 4(d)(6): Delivering and [eaving a copy with Defendant at (insert

address at which documents were served)

2. For substitute service per NRCP 4(d)(6): Delivering and leaving a copy With (insert name or physical

description of person served) : , a person of

suitable age and discretion residing at Defendant’s dwelling house or usual place of abode, at (insert address

Page 1 of2

Case Number: A-18-785818-W
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10
11
12
13
14
15
16
17
18

19 .
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21
22
23

24

25
26
27
28

where documents were served)

3. For service on a business entity per NCRCP 4(d)(1) or (2): Delivering and leaving a copy with

Tina Padovano, Administrative Assistant, pursuant to NRS 14.020 as a person of suitable age and discretion
at the below address, which address is the address of the State of Nevada, Department of Taxation at 1550

E. College Pkwy #115, Carson City, NV 89706,

4, For other method of service authorized by NRCP 4 or other rule or statute:

(Check one of the follm&lng boxér, date and sign, insert the nddress and phone number of the person performing service, and have this
affidavit notarized or sign the unsworn declaration per NRS 53.045.)

X 1 am a licensed process server or an employee of a licensed process server; my license or registration
number is: 845.

] 1 am not required to be licensed under chapter 648 of the Nevada Revised Statutes or another
provision of law because 1 am not engaged in the business of serving legal process within the State of |-
Nevada. . . !

[1Residential/ X Business Address: 1627 Salmon Drive
Carson City, Nevada 89701
Telephone: (775)392-3237

Per NRS 53.045

(a) If executed in the State of Nevada: “I declare under penalty of perjury that the foregoing js true and »
. correct.” - i
Executed on: December 12, 2018, Qgﬁ:ﬂ& /ﬂ \sz-c .

(Date) B 'ﬁgnamre of Person Making Service)

(b) If executed outside of the State of Nevada: “I declare under penalty of perjury under the law of the
State of Nevada that the foregoing is true and correct.”
Executed on: '

(Date) ) ‘ (Signature of Person Making Service)

Page 2 of 2
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For Pnrr:lmsing Use Onty:
RFP/Contract #3296/18464

CONTRACT FOR SERVICES OF INDEPENDENT CONTRACTOR
A Contract Befweern the State ofNevada
Acting by and Through Its

Vari'oua'State Agencics
Momtm ed By: Depaitment of Administration
Purthasing Division
515 E Musser Street, Room 300
Carson City NV 89701
Contact: Annette Morfin, Purchasing Officer
Phone: (775) 684-0185 Fax: (775) 684-0188 ‘
Email: amorfin@admin nv.gov . , ’ E

-and

Manpover
63 Keystoné Ave. 202
Reng NV 89503
Coatact: Pamick Harrigan
Phone: (775)328-6020 - Fau: (775) 328-6030
Email; phartigan@mpteno,com-

VVHZEREAS NRS 333,700 suthorizes elective ofﬁccrs, heads of depaitments, boards, coinmissions of institufions to engage, i
subjectto the approval of the Board of Examiners (BOE), services of persons as independent contractors; and

"WHERE_AS, it is deemed that the service of Contracter is both necessary and hn the best interests of the State of Nevada. !
NOW, THEREFORE, in consideration of the aforesaid premises, the parties mutually agree as foilows:

k. REQUIRED APPROVAIL. This Coniract shalt not become effective notil and unless approved by the Nevada State
Board of] Emmman

2

DEFIN!TIONS i ) C P

A, “State” — means the State of Nevada and any State agency identified herein, its offi cers, employees and immune
contractors as def' ned in NRS 47.0307, :

B. “Independent Contractor” — means a person or entity that performs services and/or prevides goods for the State
under the terms and conditions sef forth ia this Contract.

s i

PRGURN A

C. “Fiscal Yeat" —is defiped as the petiod ‘beginning Tuly Ist and ending June 30th of the following year. ' ‘ i3

D. “Current State Employee” — means apé{sor‘x who ix n employee of an agency of the State,

E.*Farmer State Employee” —means a person who was an eniployee of any -ageney of the State at any fime within the
preceding 24 months, .

3.  CONTRACT TERM: Thiz Contract shall be effective as noted below, unless sooner terminated by either party as
specifigd in Section 10, Contract Termination. Contract is subject to Boerd of Exnminers” approval (anticipated to be
March 14, 2017). :

Effective from: April 1, 2017 ' . To: March 31, 2021

Revised: 10/11 BOE ‘ o . Page 149
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NOTICE. Unless otherwise specified, termination shatl not be effective until 30 calendar days after a party has served
writtert wotice of termination for default, or notice of termination without cause upon the other party. All nolices or
other commimications required or permitted to be given under this Condract shall be in writing and shall be deered ta
hdve been duly given if defivered personally in hand, by telephonic facsitnile with simultaneous cegular mail, or mailed
certified mail, refun receipt cequested, }}osted prepaid on the date posted, and addressed to the other pa\ty at the address
specified abovc

INCORPORATED DOCUMENTS. The parties agree that lhis Coutrct, inclusive of the following aitachmcnts,
specifically describes the scope of work. This Contract incovporates the following attachments in descending order of
consiructive precedence:

ATTACHMENT AA: REQUEST FOR PRGPOSAL 3296 AND AMENDMENT #1

ATTACHMENT BB: INSURANCE SGHEDULE

ATTACHMENT cC: CONTRACTOR’SRESPONSE

A Contractor’s attachiment shall not cotitradict or supersede any State specifications. terms oy conditions without written
evidenee of mutual assent:to such change appearing in this Contreot.

CONSIDERATION. The parfies apree that Coniractor will provide the setvices specified in Section 5, Ficorporated
Docunienis it a-cost as noted below:

Tnveices will be done on a weekly basis to avoid possible timecard
1 Traud. Invoices will be paid apon receipt of inveice and using agency’s
approval, invoices will be paid within 30 days. Agency Recruitment
Inveices: will be paid per temporary employee hourly pay rate plus 24%
Agency Recruitment  Administrative Markup  Fee.  Contractor
Recrsitmént Invoices: will be paid. per feporary employee hourly pay
rate plus. 24% Contrdctor Recuitment Admisistéative Markup Fee
Both markup fees nclude a 20.89% for SUTA, FUTA, EICA, Modified
Business Tax, General Liability, Bendmc and Works Compensation
(Self-Tnsured).  Health Insurance, Employer Sponsored Health
Insurance, Training, General Management, Adméistration and
Operatjons Expenses are included in the markup rate. Maopower is
compliagt with the Patient Protection and Affordable Care Aot
@PACA), Temposary ¢mployees muy be required to drive State
veliicles and contiactor must maintain the $1,000,000.00 automobile
Tiahility ot their insurance policyto cover this requirement. There will
be no fee incwred to the State should the femp employee accept a

Total Contract or installments payable at:

permanent position to the State regardless of the timeframe,

Total Contract Not to Exceed; $7.000,000.00 for the coniract term.,

The contractual authority, 23 Idcnu fied hy the not to exceed amount, does not obhigate thc State of Nevada to c‘{ptnd
fiunds or purchase goods of services up to. that ameunt; the purchase amount will be. controfled by the individual using
agency’s. porchase orders or other authorized wmeins of requisition for services and/or goods. as _submitted to and
acoepted by thie tontradtor,

The State does not dgree to reimbivse Contmetor for cxpenses unless otherwise specified in the incorporated
attachriieiis, Any intervenirig end te a biennial appropriation period shall be deemed an automatic renewal {not
changing the overalt Contract-term) ot a_{nrminauon as the result of legislative appropriate may require,

ASSENT. The parties agfes that the tenns and ¢ondirions listed on incorporated attachments of this Contract are slso
specificaily a part of this Contract. and are {imited only by their respective order of precedence and any limitations
spectﬁed

Revised: 10/1] BOE Page 2 of 9. .
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8. BILLING SUBMISSION: TIMELINESS. The partics agree that timeliness of billing is of the essence to the ‘

: Contract and recognize that the State is on a fiscal year. All billings for dates of service prior to Faly 1 must be . |
submitied to the state no latet than the fivst Friday in Auvgust of the same calendar yeat. A billing. subritted after the ) ;
first Friday in August, which forces the State to process the billing as a stale claim puysuant to NRS 353.097, will
subject the Conlractor to.an administrative fes not to exceed orie-hundred dollars (§100.00). The parties hereby agree
this is & reasonable esthnate of the additional costs to the state of processing the billing as'a stale claim and that this
amount will be deducted from the stale elaim payment due to the Contractor, :

9. INSPECTION & AUDIT. : ’ . !

A. Books and Records. Conlractor agrees to keep and maintain under generally accepted accounting pl‘incipléi
(GAAP) full, trus and complete records, contracts, books, and documents as are necessary to fully disclose o the
State or United Stales Government, ot their authorized representalives, upon audits or reviews, sufficient
information to determine compliance with all State and federal reguiations aud statutes. -

B, Inspection & Audit. Contractor agiees that the relevant books, records (written, electronic, computer refated or
otherwise), meluding, without limitation, relevant accounting procedures and practices of Contracter or ity
subcantractors, Tinancial statements and supporting documentation, and documentation velated to the work produet

- shalt be subject, at any reasonable time, to tspection, cxamination, Teview, audit, and copying at any office or
locdtion of Contractor where such records may be found, with or without notice by the State Auditor, the relevant
State ageiicy or its contracted examiners; the- departwient of Administration, Budget Division, the Nevada Stats
Attorney Geneal's Office or its Fraud Control Units, the state Legislative Auditor, and with regard to miy federal
funding, the relcvait, federnl agency, the Comptroller General, the General Accounting Office, the Office of the
Inspector General, gr ary of their aythorized representatives.  All subcontiacls shall reflect requivements of this
Section. L

C. Period of Retention.. All books, records, reports, and staléments relevant to this Contract wmust be retained 2
minimum three (3) years, and for five (5) years if any federal. funds are used pursuant fo the Contract. The retention
period xuns from the daie of payment {or the relevanl goods or services by the state, ot from the date of termination
of the Contract, whichever is later, RBefention time shall be extended when an audit is schedule or in progress Tor a
period reasonably necessary to complete au andit.and/or to complete any administrative and judicial litigation which .
may ensue,

10.  CONTRACT TERMINATION,

A. Terraination Without Cause, Any‘ discretionary or vested right of yenewal notwithstanding, this Contract may be
tenninated upon written notice by mutual consent of both parties, or unilateraity by either party without cause.

B. Stats Termination for Non-Appropriation, The coutinvation of this Contract beyond the cirrent biennium is subject
to- and coritingent upon sufficient funds being appropriated, bitdgeted, avd otherwise made available by the stite ~
Legislature andfer federal sources. - The State may terminate this Contract, and Contractor-waives any and. all
clains(s) for dainages, effective Trmmediately upon receipt of written notice (or any date. speoified therein) iF for any
reaspn for fhe conitracting. Agency’s finding fronm State andfor federal sourées i ot approprinted or is withdrawn,
timited, or impaired. ’

€. Cause Termination for Detault or Breach, A default or breach may be declared with or without tenninatior. This
Confract may. be terminajed by either party. upon written notice of default ar breach to the other party as follows:

1y ¥ Conractor fails to provide or satisfactorily perform any of the conditions, work, deliverables, goeds, or i
services catled for Uy this Contract within the time requirements specified in this Confract or within any granted i
extension of those time requiverents; or : - ‘ ' i

9y Ifany State, county, city, or federal license, authorization, waiver, pennit, qualificafion or certification required
by statute, ordinance, law, or reufation to be beld by Contractor to provide the goods or services required by
this Contract is for any reason denied, revoked, debared, excluded, terminated, suspended, lapsed, oF not
renewed; ov ) ‘

3) If Coniractof becomes insolveiit, su—bjeét t receivership, or becomes. voluntarily or tnveluiiarily subject to the
jurisdiction-of the bankuptey court; of

" 4) I the State materially breaches any muderial dty under this Contract-and any such breach impairs Contraetor’s
ability to perform; or .

Fevized: [0/1] ROE Page 3 of 9. T P ‘]
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12.

13

14,

3} Ifit is found by the State that any quid pro quic or gratuitics in the form of maney, senices, entertainment, gi Its,
or otherwise-were offered ot givent by Contractor, or aby agent or representative of Confractor, to any officer or
empjoyee of the State of Nevada with a view toward securing 4 contract or secuting Tavorable treatment with
respect to awarding, extending, aending, or making any determination with respect to the pel forming of such

- contrack; or

6) Itit is found by the State that Contractor has faxled to disclom any matenal conflict of intercst relative lo the
petformance of this Contract.

D. Tine to Comect. Termination upon declared default or breach may be exercised only after service of formal written

" potice as specified in Section 4, Notice, and thie subsequent failure of the defaulting party within fifteen (15)
calendar days of receipt of that notice to ptovide evidence, satisfactory to the aggrieved party, showmg that the
declared defavfror breach has been corrected,

B Winding. Up_Aftaivs. Upon Termination. In the évent of fermination of this Contract for any reason, the pariies
agree that the provisions of this Section sarvive tcrmmatxon

1) The parties shall account for and propt:rly prc\;ent to each other all claims for fees and expeuses and pay thusé
which dre yndisputed and otherwise not subject to set off under this Contract. Neither party may withhold

performance of winding up provisions solely based on nonpayment of fees or expenses accrued up to the time

of termination;

2} Coniractor shall” sahsfactenly complete work in progress at the agreed rate (or a pro rata basis if nccessary) if

so fquested by the-Confracting Agency;

3) Cemtractor shall oxecute any docuwments and take any actions necessary to effectuate an assignment of thig
Contraet if so requested by the Contracting Agency;

.4y <Contractor shall preserve, protect and promptly deliver into Stafe possession all proprietary information in

accordance with Section 21, State Ownership of Proprieldry Information.

REMEDIES. Except as otherwise provided for by faw or this Contract; the rights and remedies of the paities shall not
be exclusive and are in. addition fo apy other rights and remedies provided by {aw or equity, including, without
limitatien, actual damages, and to a prevaiing parfy reasonable attorneys’ fees and costs. It is specifically agreed that
reasonable attorneys’ fees 3hill include without limitation one hundred and twenty-five doltars ($125.00) per hour for
State~cmp(oyed altorneys. Tlie State may set off consideration against any impaid obligarion of Contractor to any State

. agenty in aceordance with NRS 353C.190. Tn the event that the Contractor voluntarity or involuntarily becomes subject

to the jurisdiction of the Bankmptuy Courl, the Stale may set off consideraiion against any wupaid obligation of
Coritractor to the State or its agencies, to the extent allowed by bankruptey law, without repard to whether the
procedures of NRS 353C.190 have been ulilized, .

LIMITED LIABILITY: The State will niot wajve and intends to assert availdble NRS Chapfer 41 Hability Himitations
in all cases. Contract liability of both partiés shall not be subject to puniive damages, Liquidated damages shall not

-apply unless otherwise specified in thie incorporated attachments. Damages for any State breach shall never exceed the-

ameunt of funds appropriated for payment ynder this Gontract, but not yet paid to Contractor,. for the fiscal year budget
fn existouce -at the time of the breach, Damages-for any Covitractor breach shall not exceed one hundred and fifty
percent (]50"/) of the Contract maximun: “het to exceed” value.. Contractor's toct ]iabx(ity shail not be Himited.

FORCE MAJTURE. Weither party sfiall be deemed to be in violation of this Contract if it is prevented frorm
performing ary ofits obligations hereunderdug to strikes, fiilurs of public transpottation, civil or military anthority, act
of public engmy, accidents, fires, em[osxons or acts of Ged, mcluding without limitation, earthquakes, floods, winds, or
gtorms. Tn such an evest the atervening canse must not be through the faull of the party asseriing such an exatse, and
the excused party is obligated to piomptly perform in accoidance with the tetms of the Contract after the intervening
catise cedses:

ENDEMNIFICATION. To the fullest extent permitted by law Contracter shall indemnify, hold harmless and defend,
not excluding the State’s right to participate, the State from and against alt Iiabﬂity, clahins, actions, damages, losses, and

EXPENSEs, 'mcludina without limitation, reasonable attorneys' fees and costs, arising out of any alleged ueghgenl or’

willfol acts or orm&.smns of Cantractor, its officers, employecs and agents.

Revised: 10/11 BOE Page 40f 9
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15.

16.

INDEPENDENT CONTRACTOR. Contractor is associated with the state on]y for the puposes and o the cxtent

spesified in this Contract, and n respect to performanee of the contracled services pursuant to this Contract, Contractor
is and shall be an independent contractor and, subject only to the torms of this Contract, shall have the sole right to
supevvise; manape, operate, control, and direct performance of the details incident to its duties under this Contract.

"Nothing contdined in this Contract shall be deetned or construed fo create a partnership ‘or joint venture, to ereate

relationships of an employer-employee or principal-agent, or to otherwise create any liability for the state whatsoever
with respect to the: indebtedness, liebilities, and obligations of Contractor or any other party, Contractor shall be solely
responsible: for, and the State shall have no obligation with respect 1o: (1) withholdiog of income faxes, FICA or any
other taxes or fees; (2) industrial insurance coverage; (3) participation in. any group insurance plans available to
employees of the state; (4) participation or contributions by either Contractor or the State o the Public Employees
Refirement System; (5) accumulation of vacation leave or sick leave; or (6) unemployment compensation coverage

yrovided by the State. Contractor shaitl indemnify and hold State harmless from, and defend State apainst, any and all
-coverage provided by the State. Contractor shall indemnffy and hold State haonless from, and defend State against, any

and alf Tesses, damages, claims, costs, penaliies, liabifities, and expenses aising or incunred because of, incident to, or
otheTwise with respect to any suchtaxes or fées. Neither Contractor nor its-employees, agents, nor representatives shall
be considered employees, ageiits, of Iépresentatives of the State and Contractor shat] eyaluate the nature of services and
the term of-the Contract negotiatéd i order to determitie “independent confractor™ status, and shall monitor the work,
relationship throughout the term of the Contract to ensure that the indgpendent contractor relationship remains as such.
To assist in determining the appropriate status (employes or independent contractor), Contractor represents as foilows:

CONTRACTOR’S INITIALS

QUESTION YES NO

1. | Does the Confracting Agency have the right to vequire control of when,
whére and how the independent contractor is to work? ' Q \3\

2. | Wil the Conlracting Agency be providing traming to the independent
’ contractor? P‘r\

3. | Will the Contracting Agency be firnishing the independent conbactor
with werker’s space, equipment; tools, supplies or travel expenses? ? P\ '

4. | Are any-ofihe workers who asstst the independent contractor in
performance 6F his/her duties employees of the State.of Nevatta? - \’\

cantituing or recuiting work (even if the services are seasonal, patt-

5. | Diogs the arrangement with the independent contractof contemplate ) \é{
tive, or of shovt duration)? ,Q ‘

independent contraclor is termitated for failure to. perform?

[ TWillthe State of Nevads maur an cmpldyment liability if the ] : P l ,\(

7. | Is the independent corittactor restrictéd frotitoffering histher services
{o the general public while engaged in this work retationstip with the : p !A
State? . " .

INSURANGCE SCHEDULE, Unless expressly waived in wiiting by the State, Contracior, s aj independent contractor
and: fot an-einployee of the state] miust carry policics of instiranice #nd pay alt taxes and fees Ineident hereunto. Policies
<hdll mest the terms: and conditiofs as specified within this Centract.along with the additional-imis and provisions as
described in Attackment BB, ncorporated hereto by attachment. The State shall have no liability except ds specifically
provided in the Contract. : '

The Contractor shall not commence work befare:

Ay . Conitactor has provided the required evidence of insurance to the Contracting Agency of the State, and
2 The State hias approved the insurance pi olicies provided by the Contrattor.

Prior to approval of the insurance policies by the State shait bea condition ‘precedent to any payment of consideration

. vder. this Contract, and the. Slate’s, approval of dny chianges fo insurance coverage duting the course of performance

shall cofisfitute an_ongoing. sondition subsequent to this Cotfiract. Any faifure of the State to timely approve shall not
constitute a waiver of the condttion, -

Revised: 10/11 BQE - Page 5 of 9
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A. Insurance Coverage. The Contractor shall, at the Centractor’s sole expense, procure, maintain and keep in force for
the duration of the . Contmct insurance conforming to the minimum limits as specified in Attachmen: BA, o
incorporated hercto by attachment. Unless ‘specifically stated herein ot otherwise agreed to by the State, the . i
reqitred insurance shatl be in effect prioyto tho commencement ‘of work by the Contractor and shall continug in ;
force as appiopriate-untik: ‘ - |

1) Fhral acceptance by the State of the completion of this Contract; ot
2} Such Bime as the insurance is ne longer required by the Stale under the terms of this Contract; whichevet occurs :
later. ’ ) . ;

Any fasurance or self-insurance available to the State shall be in excess of and non-contributing with, any insurance
requived: from Contractor. Coniractot’s insurance policies shall apply on a primary basts. Until such time as the
jnsurance is no longer required by the S}atc, Confractor shall provide the State with rencwal or replacement ' . ;
evidence ofinsurance no fess than thirty (30) days before the cxpiration or replacement of the required insurance. If
at.any time dwing the period when insurance is requiired by the Contract, an insurer or surety shell fail to comply
with the requirements of this Contract, as soon as Contractor has knowledge of any such fajlure, Condractor shall
imimédiately notify the State and mmediately replace such insuraice or bond with. an insurer meeting the
tequiremnents. .

B. General Reguirements,

1} Additional Tnsured: By endotsement to the _gcncmf,liubiliiy insurance pé‘licy, the State of Nevada, its officers;
emplayees and jrimune contractors, as defined in NRS 41,0307 shall he named as additional insureds for all
[iabillty arising fron the Contract, :

2} Waiver of Slll?rdizatidn: Fach insurance policy shall provide for a waiver of subrogation agafnst the State of
Nevada, ifs officers, employees and {mmune contractors as defined in NRS 41.0307 for losses arising from
work/materialslequipment performed or provided by or on befalf of the Contractor.

3) Cross Liability: All retpived lability policies shall provide cross-liability coverage as would be achieved under
the standard ISO separation of hisureds clause. :

4) Deductibles and Self-Insured Retentions: " Insuratice maitained by Contractor shall apply on a first dollar basis
without application of-a deductible or seff-insured retention unless otherwise specifically agreed to by the State.
Such approval shall not relieve Centractor frem the obligation to pay any deductible or self-insured retention.
Any deductible or self-nsured refention shall rot exceed fifty thousand dollars ($50,000.00) per occurrence,
whless otherwise approved by the Risk Management Division.

5). Policy Cancellation: Bxcept for ten ( 10y days noties for rion-payient of premiurns, each nsurmnce poliey siall
be endorsed to state that, without thirty (30) days peior written notice to the State 'of Nevada, o/o Contracting
Apgency, the policy shall not bé. canceled, nen-renewed or coverage and/or limits reduced or materially altered,
and shall provide that hotices refjuired by this Section shall be sent by certified mail to the address shown ol

pageond (1) of this contradt,
6) Approved Insurer: Each insurance policy shall be:

a) Tssued by insurance companies authorized to do business in the State of Nevada or eligible surpfus lines
insurers acceptable to the State and having agenis in ‘Nevada upoh whom service of process may be
ynade; and o

b}  Currently rated by A.M. Bestas “A-Vil" ar better,

C. Evidenceof Insurance. » »

Priorto the start of any work, Contractor must prdvida the following documents 1o the confracting State agency:

1) Ceitificats of Tnsurance: The Acoid 25 Certificute of Insurance form or a form subsiaritially sifjlar must be
submitted to the State to evidence the insurance policics and coverages required of Confractor. The certificate . : :
st fiame the State o Nevada, jts officers, tmployees and immuine contractors as defined in NRS 41.0307 as :
fhe certificate hofder, The cedificate should be signed by a person authorized by the insurer to bind coverage ;
on.its behatf. The State project/Contract niumber; deseription and Contract effective dates shall be noted on the

Revised: 10/11-BOE Page6of 9
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certificate, and upon renewal of the policies listed, Contractor shall fumish the State with replacement :
certificates as described within Secfion 164, fasurance Coverage, s

Mail all yeguireéd inswranee db,cun'xenfs ta the Staté Contracting Agency identified on Page one 6f the
Conteack ’ : ’

2) Additional Insured Bndorsement: An Additional Insured Endorsement (CG 2016 11 85 or CG 2026 11 85),
- signed by an authorized insurance: company representative, roust be submitted to the State to evidence the
endorsement of the State as an additional insured per Secion 16 B. General Requirements.

3) Schedule of Underlying Insurance Policics: I Umbrella or Excess policy is evidenced to comply with
rinimmum limits, o copy of the undétlying Schedule from the Umbrella or Excess insurance policy may be
required.

4)" Review and Approval: Documents specified sbove must be submitted for review and approval by the State
prior to the comniencement of werk by Contractor. Neither approval by the State nor failure to disapprove the
insurance fumished by Contractor shalt relieve Contractor of Confractor’s full responsibility to provide the
insurance required by this Contract. Compliance with the insurance requirements of this Contract shall not
limit the liability of Contractor or its subcontractors, employess or agents to the State or others, and shail be in
additional to and ot in lieu of any other remedy available to the State vnder this Centract or otherwise. The
State resetves the tighit to request and review a copy of any required insurance policy or endorsement to.assure
compliapce with thesé requitrments. .

17. COMPLIANCE WITH LEGAL OBLIGATIONS. Contractor shall procate and maintain for the dwation of this
Contact any State, county, city or federal licouse; authorization, walver, permit gualification or certification reguired by
statute, ordinance, faw, or regulation to.be held by Contractor to provide the goods or services roquired by 4his Contract.
Contractor will be responsible to pay all taxes, assessments, fees, premiums, permits, and licenses required by Jaw. Real .
property dnd personal property taxcs are the responsibility of Contractor in accordance with NRS 361.157 and NRS
361.159.. Contracter agrees te be respounsible for payment of any such government obligations not pmd by its
subcontractors during performance of this Contract. The State may set-off against consideration due any delinguent
government obiigation in avcordatce-with NRS 353€.190.

18, WAIVER 0 FABR]I}ACH. Failure to deelare a breach or the setual waiver of any particular breach of the Contracet or ftz
material or nonmatérial texing by either patty shafl riot opétate as s waiver by suth party of any of its rights or remnedies
as to-any other hreach. .

19.  SEVERABILITY, If any provision contained in this Contract is held to be unenforceable by a court of law or equity,
this, Contract_shall be construed as if such prowsxon did not exist and the non-cnforceability of such provision shall not
be held to reider any other provision or provisions of this Contract uneafor ceable.

20. ASSIGNMENI/DELEGATION. To tlie extent that any assignment of any right under this Contract changes the duty
of cither party, increases the burden or risk involved, impairs the chances of obtairing the performanee of this Contract,
attempis to operate as a novation, ot includes a wajver or abrogation of any defense to payment by State, such offending
portion of the assignment shall be void, and shall be a breach of this Coniract. Contractor shall neither assign, transfer
nor delepate any rights, ebligations ner duties under this Contract witheut the prior writton consent of the State.

21. - STATE -OWNERSHIP OF PROPRIETARY INFORMATION, Any reporls, histories, studics, fests, manuals,
instructions, pliofographs, negatives, blue prints, plans, maps, data, system desiggs, . cornpnrer code (which isinlended to
be consideration under the Contract}, ovany. ether documents or drawings, prepare or fn the cowrse of preparation by
Contractor {pt its subcentractprs) in performance of {ts.otiligations under this Contract shal be the exclusive property of
the State and all such materials shall be-delivered into $tate possession by Contractor upan completion, termination, or
eancellafion of this Contract. Contracfor shall not use, willingly allow, or cause to have such mateyials used for any
parpose other than performanee of Coniractor’s obligations tnder this Contract without the prior written consent of the
State. Notwithstanding the foregoing, the State shall have no proprietary interest in any materlals licensed for use by the
State that-are subject to patent, trademark, or copyright protection.

22.  PUBLIC RECORDS. Pursuant to NRS 239.010, informatien or documents received from Contractor may be open to
pubtic inspeetion and copying, The State has a legal obfigation to disclose such fiformation unless a particular record is
made confidential by law or a common Jaw bafancing of interests. Contractor may labal specific parts of an individual
documenf as & “trade seoret”™ or *“confidentia}” in accordance with NRS 333.333, provided that Contractor thereby agrees
to indemnily and defend the State for homoring such a designation. The failure to 50 label any document that is released
hy the State'shall constitute a complete waiver of any and al claims for damages caused by any refease of the records.
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CONFIDENTIALITY. Contractor shall keep confidential alt information, in whatever fonm, produced, prepared,
observed or received by Contractor to the extent that such informalion is confidential by law or otherwise required by
this Corittact.

FTEDERAL FUND?NG. In the event fedeial funds are used for payment of alf or part of this Contract:

A. Contractor certifies, by signing this Contract, that neither it nor its principals ave presently debarred, suspended,

proposed for debarment, dectared ineligible or voluntarily excluded from participation in this transaction by any

federal department or agency. This certification is made pursuant to the regulations implementing Executive Order
12549, Debannent and Suspensian, 28 C.ER. pt 67, Section 67.510, as published as pt. VII of the May 26, 1988,
Federa) Register (pp. 19160-19211), and any relevant program-specific regulations. 'This provision shall be
requited of every.subigontractor receiving any-payment in whole.or in part from federal finds.. :

B. Contractor and its subeontracts shall comply with all terms,, conditions, and yequirements of the Americéhs with
Disabilities Act of 1990 (P.L, 101-136), 42 U.S.C. 12101, as amended, and regufations- adopted there unde.r
confained in 28 C.F.R. 26.101-36.999, inclusive, and any re(cvantpmoram—speclf ¢ regulations,

C. Contractor-and it subcontractors shall comply with the i‘equirctnen(s of the Civil Rights Act of 1964, ag amended,
the Refiabilitation Act of 1973, P.L. 93-112, as amended, and any relevant program-specific regulations, and shall
not discriminate against any employes or offeror for employment because of race, national origin, creed, color, sex,
religion, age; disability or handlcap condstion (including AYDS and AIDS-related conditions.)

LOBBYING. The partiés agteé, whether expressly prohibited by federal 1aw, or otherwise, that no funding associatéd

with this. Confract will be used for any purpose associated with or related to Jobbying or influencing or atterpting to

Iobby ér influenge for any purpose the following:

A, Any federal, State, county or local agency, legislature, commission, council or board;

B. Any fcderal State, coutity or local legisiator, comntission meniber, council roember, board member, or other clected
official; or

C. Any officerot employee of any 'feder‘ai, State, couity or local agency; legis'}éture, comtnission, eotincil or board.

WARRANTIES.

A, Geteral Waranty. Contractor warrants that all services, deliverables; andlor’ work products under this Contract

27.

28,

29.

shall be complgted in a workmanlike ipanper consistent with standards in the trade, profession, or industry, shall
coifous to or exceed the specifications set forth in the incorporated attachmients; and shall be fit for ordinary ase, of
good. quality, with no-material defécts.

B. System Compliance. Contractor warrants that any fnformation sf{stem application{s) shall not experience
abnormally ending andfor invalid and/or incorrect results from the application(s) in the operating and testing of the
business of the State. ’

PROFPER AUTHORITY. The partics hereto represent and warrant that the person executing this Contract on behalf of
gach party has full power and authority to enter into this Contract. Contractor acknowledges that as required by statute
or vegulation this Contrast is effective only after approval by.the Stale Board of Exdaminets and only for the period of
tirne specified in the Contract: Any services performed by Contractor before this Contract is effective or after it ceases
t6 be effective are performed atthe sole risk of Contractor,

‘NOTIF[CAHON'GF OUTOIZATION OF CURRENT OR FORMER STATE EMPLOYEERS. Conlractor has

disclosed to the State all persons that the Contractor will utilize to pérform services under this Contract who are Current
State Einployees or Former State Employees. Contractor will not utilize any of its employees who are Current State
Employees or Former State Employees to perform serviees under this Contract without first notifying the Contracting

Agency of the identify .of such persons and thie services that each such person will perform, and veceiving from the

Contracting Agbficy approval for the use ofsuch persons.

ABSIGNMENT OF ANTITRUST CLAIMS. Cotitrattorirrevocably assigns fo the State any claith for relief or cinse

of action-which the Conlracter now has or which may acerue to the Contrattor in the fature by reason of any violation of
State of Nevada or federal antitrust Taws in connection with any goods or services provided to the Contrdctor for the
purpose of carrying out the Contractor’s obligations under this Contract, including, at the State’s option, the right to
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30.

31

contcol-any such litigation on such clafm for relief or cause of action. Contractor shall requite any subconlractors hired
to pedorms asy of Contractor’s obligations under this Contract. te frrevocably assign to the State, as thivd party
beneficiary, any-right, title or interest that has aceried or which may acores inthe fulure by reason of any violation of
State 6F Wevada or federal antitrust laws in connection with. any goeds or sesvices provided fo the subeontractor for the
purpose of earrying out the subconirdctor’'s obligations to the Confiactor in pursuasice of this Contract, including, at the
State’s option, the right to control any such litigation on such claiin or relief or cause of action,

COVERNING LAW: JURISDICTION. This Contract and the rights and obligations of the parties hereto shall be
governed by, and construed according fo, the Jaws of the State of Nevada, without giving effect to any principle of
conflict-of-law that would require the application of the law of any other jurisdiction. The parties consent fo the
exclusive jurisdiction of the First Judicial Distriet Cowt, Carson City, Nevada for enforcement of this Contract.

ENTIRE. CONTRACT AND FODIFICATION. This Coniract and its integrated attachinent(s) constitute the entire
agreement of the paiifes and a5 such are intended to be the complete and exclusive statement of the promises,
representations, negatiations, discussions, and other agreements that may have been ymads i connection with the subject
matter hereof, Unless an infegrated attachment to this Contract specifically displays a mutual inteni to amend a
particular part of this Contvact, general conflicis in language betwesn any such attachnent and this Contract shall be
consfrued éonsistent with the terms of this Contract. Unjess otherwise expressty authorized by the terms of this
Contract, no modification or amendment (o this Contract shall be binding upen the partics unless the same is In writing

and signed by the respective parties hereto and approved by the Office of the Attomey Geoeral and the State Board of
Examiners. ’

N Wi’lNES-S WHEREQE, the paifies hereto have caused this Contrast to besigned and intend fo be legally bownd thereby.

ﬁdﬁ }/’7/#) i}é / 3 : CZ{ZL'NMJ Mt’w‘—é&gcf/

Tndependent Contractor’s Signature Date Independent Contractor’s Title

Dile ) Administrator, Nevada State Purchasing

APEROVED BY BOARD OF EXAMINERS

Signature >Bodrd of Examirers:

Ot

e

Approved as fo form by:

// L ~ On
Deputy Attoriey” Ggﬁqtj.if*ﬁmﬁom:y G@nmﬁ[‘b
Reviseds 1071 BOE " Page 9 of D
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ATTAGHMENT BB
INSURANCE SCHEDULE

INSURAMCE REQUIREMENTS:

Contractor and subcontractors shall procure and maintain untif all of their obligations have been
discharged, including any warranty periods under this Contract are satisfied, nsurance against claims for
injury to persons or damage to propérty which may arise from or in connection with the performance of
the work hereunider by the Contractor, his agents, representatives, em ployees or subcontractors.

* The insurance requirements herein are minimum requirements for this Contract and.in no way limit the
indemrity covenants contained in this Gontract. The State in no way warants that the minimum limits
contained herein are sufficient to protect the Contractor from liabflities that might arise out of the
performance of the work under this contract by the Contractor, his agents, representatives, employees or
subcontractors and Contractor is free to purchase addifional insurance as may be determined necessary,

A MINIMUM SCOPE AND LIMITS OF INSURANCE: Contractor shall provide coverage with limits of
fiability notless than those stated below, An excess liahitity policy or umbreffa liability policy may be
used fo meet the minimum Rability Tequirements provided that the coverage is written on a
"following form” basis.

1. Commercial General Liability — Occurrence Form

Policy shall include bodily injury, property damage and broad form contractual liability coverage. -

« General Aggregate © $2,000,000
« Products — Completed Operations Aggregate $1,000,000
« Personal and Advertising Injury : $1,000,000
» FEach Occurrence ’ "~ $1,000,000

a.  The policy shall be endorsed to include the following additional insured language: "The
State of Nevada shall be named as an additional insured with respect to liability arising
out of the activities performed by, or on behalf of the Contractor”,

2. Aufomabile Liability : :

Bodily Injury and Property Damage for any owned, hired, and non-owned vehicles used in the

performance of this Contract. : :

Combined Single‘LEmit (CSL) ' ‘ ) $V1,OOO,OOO

a. The policy shall be endorsed to include the following additional insured tanguage: "The
State of Nevada shall be named as an addifional. insured with respect to liability arising
out of the activities performed by, or on behalf of the Contractor, including automobiles
owned, leased, hired or barrowed bythe Gontractor".

3. Worker's Compensation and Employers: Liability ' ’ o

Workers' Compensation . . Statutory

Employers' Liability ' )
Each Accident - : $100,000
Disease — Each Employee” ] : $100,000
Disease — Policy Limit ~ $500,000

a.  Policy shall cantain a waiver of subrogation against the State of Nevada.

b.  This requirement shall not apply when a conlractor or subcontractor is exempt under
N.R.S., AND when such contractor or subcontractor execules the appfopriate sole
proprietor watver form. 4 o )

B. ADDITIONAL INSURANCE REQUIREMENTS: The policies shall include, or be endorsed fo
include, the following provisions: _
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1. On insurance policies where the State of Nevada is némed as an additional insured, the State
of Nevada shall be an addltional insured te the full liroits of liability purchased by the Contractor
even if those limits of liability are in excess of those required by this Contract.

2. The Contractor's insurance coverage shall be primary insurance and non-contrbutory with
respectto all other available sowrces,

NOTIGE. OF CANCELLAJION: Coniractor shait for each insurance policy - reqUIred by the
insurance provisions of this Contract shall not be suspended, voided or canceled except after
providing thirty {30) days prior written notice been giveh fo the State, except when cancellation is
for non-payment of prermium, then ten (10) days prior otice may be given. Such netice shall be
sent directly to Annetfe Morfin, Purchasing Officer, Nevada State Purchasing Division, 515
East Musser Streef, Suite 300, Carson City, NV 89701, Should contractor fajl to provide State
timely notice, contractor will be considered in breach and subject to cure provisions set forth within
this contract.

ACCEPTABILITY OF {NSURERS: Insurance is to be placed with insurers duly licensed or
authorized to do business in the state of Nevada and with an “A_M. Best" rating of not less than A-
Vil. The State in no way warrants that the above-required minimura insurer rating is sufficient to
protect the Contractor from potentiat insurer insolvency.

VERIFICATION OF COVERAGE: Contractor shall furhish the State with certificates of insurance
(ACORD form or equivalent approved by the State) as required by this Coniract. The certificates
for each Insurance policy are to be signed by a person authorized by that insurer to bind coverage
on its behalf.

Al certificates and any required endorsements are to be received and approved by the State before

work commences, Each insurance pelicy required by this Contract must be in effect at or prior to
cemmmencement of work under this Contract and remain in effect for the duration of the project.
Failure 1o maintain the insurance policies as requ;red by this Conlract or to provide eviderice of
renewal is a matedal breach of contract.

All certificates required by this Contract shall be sent directly to Annette Morfin, Purchasing
Officer, Nevada State Purchasing Division; 515 East Musser Street, Suite 300, Garson Clty,
NV 84701, 'The State project/contract number and project description shall be noted on the
certificate of insurance, The State reserves the right to require complete, certified copies of all
insurance policies required by this Contract at any time.

SUBCONTRACTORS: Contractors certificate(s) s hall include all subcontractors as additional
insureds under its policies or Contractor shall fumish to the State separate certificates and
endorsements for each subcontractor. Al coverages for subcontractors shall be subject to the

minimurn requirements identifted above.

APPROVAL: Any modification or varfation from the insurance requirements in this Confract shalf
be made by the Attomey General's Office or the Risk Manager, whose decision shall be final. Such
action will not require a formal Contract amendment, but may be made by admmxstratlve action.
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IN WITNESS WHEREGE, fhe partics fieretg have caused-this Conirdctto be sigued and intenit.to beTegally bound

thereby.

’ 'I_x]dé‘fﬁegidéijt,cgtxgrac:: i’y Slanatyre. Dite ‘Indgpendent Contragtor’s Title

t
1
H
H
!
i
i
H
i
i
i
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«Eax (702) 385-6001

as, Nevada. 89149

© Seventeenth Floor
{702) 385-6000

800 Howard Hughes Parkway

Las Veg

3

KEMP, JONES & COULTHARD, LLP

kic@ke

W

NUR - N

Electronically Filed
123320178 4:55 P
Steven D, Grierson

Will Kemp, Esq.. (#1205)

Nathanael R. Rulis, Esq. (#11259)
nrulis@kempjones.com

KEMP, JONES & COULTHARD, LLP

3800.Howard Hughes Parkway, 17" Floot

Las Vegas, Nevada 89169

Telephione: (702) 385-6000
|Attorneys for Plaintiff

DISTRICT-COURT
CLARK COUNTY, NEVADA.

| CaseNo.:

MM DEVELOPMENT COMPANY, INC.,a | C ,
Dept. No.;

Nevada corporation,

A-187785818-W
XVIIE

ORDER GRANTING IN PART AND.
VDENYENG IN PART EMERGENCY
MOTION FOR ORDER REQUIRING!

Plamntiff

V. : THE SMC TO PRESERVE AND/OR

IMMEDIATELY TURN OVER
RELEVANT ELECTRONICALLY

| STORED INFORMATION FROM
SERVERS, STAND-ALONE
COMPUTERS; AND CELL PHONES.

STATE OF NEVADA, DEPARTMENT OF
TAXATION;and DOES 1 througb 10; and
ROE CORPORATIONS 1 through. 10..

12/1318
10:00 4.1

Dite of Hearing:
Time of Heatifig::

Deéfendants.

Plaintiff MM D?é‘,-vélopm'eﬁt having filed.an Erergency Motion For Preservation Of ‘

Rlectroric.Data-and having given the counsél-for Departinienit of Taxation:notice of such

request, the:Court conductinga earing-on December 13, 2018 at 10:00 a;m::,;.?lainﬁff appearing

by Wi’ll‘"Kemp Esq, and Nﬁt’hanae‘f R. Rulis, Esq.,.of the law fiom of Kem’p’, Jones & f?oulﬁiard :

Esq.;and David J. quc;', Esq; and it appearing thagz;henStatet used @mp.loyecs retained by an

ouitside employinient pency (e Manpower).to evaluate and rate marifuana dispensary Jicenss
| applications (hereinafter referted to as “Manpower”), and good canseappeating for the

preservation of electronic data of the State:and Manpower;the Motion is GRANTED:IN PART .

1

~ Case Number: A-18-785818-W
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THARD, LLP

‘made with M anpower rel a‘red fo the hmng ofthe personniél by Manpowet for: fhe Septémber

1od. Thé State shall makett

= ES] available ﬁt;r COpyIng by {lie'State in the
fpresence ota compiter-expert fetéfﬁeéiﬁy }?laiﬁt;ffmfme:next ,1beu;S.111€S.S::d&§{$ after notice:of
entry of this order. The Stafe shall make 3 copiés-of the hard diive of the ESTwith:ong copy

_ 'bemg presgived by thie State asa master. copy retained by the: State-and-one addlhonal copy-

retaiied by thie State, anid ofie copy'promded- to'the:Court wider seal: To aflos

State toiakesueh copies; the Stafe shall make-thieir primary KT persons available for &

conberence call with thie ST expert. for Plaintiff and counsel for the Plaintiff; counsel for the

Stafe (and-counsel and TT'manager. for ManpoweriF desired by Manpoiwer) to-identify in

| general ihefypes of serversi(inéluding standalone-computers and Taptops) that will beé subjectto

e copying:protoso 4iid types and amount of data mainfained-on suchiservers(including

 standalone compufers and lapitops):. The confererice call Shall beheld o later thiafi 5 business.

ofientry of this order..-

sistice of entrsrof thivorder. At the same time, the Stateay-use reasonable identifiers; €ig.

| “Manpower Eniployee: 1,

sistead of fames 1 the State so desires. Al thesame timethe Staf

pel

RSA000190

State (i.¢., the Neyada Deparfment of Taxation) 16 deterimie the most efficient way oanowthe 1

|0t hmxteé itc%pcx,scml_:,é@lﬁ.l,;phoz;e-npmb'eis}.-:fér:-eéch suchpéison within.5 biisinesy days of after |




1 ||imay:designitenp t6 6 persons.on 4 Tist that the State believes were primarily fnvélved osi behalf
2 {} of Manpower and/or the State in the processingof all applications-for dispensary li¢enses and/or. |
5 || thie-evalisation of such license applications. Tf the State has a pre-existing organizational chart | |

4 || ofthe Mirnpoweremployees, it shall provide the:samé'to Plaintiff at such:time biit the State s

Uy

not-obligated focreate an-organizational chart: /Again, the:State may usereasonable identifiers

6| instead ofnames: Witkin 10 b

inessdays afterreceiving'the foregoing list from the State,

6

7 || plaintiffeshail bealfowed to take the tefephionic depasition of the PMIC for the State to identity
8 |[flieTiames (or reasonable identifiers) and job. descriptions. of all persons (includirig:temporary:
9

employees, if auy) that-werefnvolved on behalf of State in assistingin the evaluation and rafing; |

10+ || ot applications fordispensary licenses and/orévaluating such Ticensey for the September 1018 .
gpp}i"qaﬁié;; period.- The purpose ofthe PMK: depositionis te: teasdnabiy%i’déﬁtisz’@ér§0‘ri$i whose.

‘cell phione:dita may-contain relevant discoverablemaferials fo ensure thatall such data is

LTHARD; LLP

présecved.. Atits option, the:State miay provide a writién response in hed of the PME.
t || deposifion.

‘ORDERED: that

KEMP, JONE

: State shall: make all cell phones (personal and/or business).of each.

=H i E PTTRTE S I - . b . NS RO L IR o SO T £
% 16 || such persoir that assisted in the processingiof applications Tor dispensity hicenses and/or

3800
L

T7 || evaluated suchlicense applications; ihcluditig:biit not limited to Steve B Gilbert and:a.Northietrs |

18 || NevadaState employee; available for copying in the10 business days after:notice of entry-of

| Plaisitiffs:compater expert, shall mike 3 copiesiof thie data from eachi celf pliote withiarie:copy:

21 || being preservedias

-master; copy; one copy provided to-eounsel for the Stateand-one-copy-

26 || shall accéss the:cell phoiie datariinti] $he State and Plaintiff agrees toa procediire to protect iivn: |

27 || discoversble confidential d:

28 || authorized to:inforri aiiy stich persois-whose egll phonedata is copied that any-and allpersonal |
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KEMP, JONBS & COULTHARD, LLP

b

4y

{expedifed pace bt shall be required/to identify ihe same-with specific

conferences iF

and their agents or empl,eyecs- areTestricted fr.om accessing ESI. éhtaf’exc¢pi-=-@sj authorized bya

confidentiality-order or othet order of the Court..

ORDERED: that the-State 1§ divétted o matitai any and all docuinents in its posséssion

1] regarding therprocessing of applications for d1spensary Hgenses and/or evaluation of such

commumcanons between Manpow Sdns State eirjployess: anid-ady: apphcant (orwith the

attornéys.or consultants-for-an-applicant) regardingiany sub}ect matter; (4) the confract, 1f anyy

| Manpower or theState in the processing of: apphcatmns for. dxspensarv hicensegand/or

evaludtion ofsiich license applications; (7) any randgéﬂa-spréad;éheétsa credted by Manpowet: ot
the State regardingthe-applications: for dispensary licenses; and. (S)any and:all'notes of formal

or informal meetings among Manpower or.the State personnel regarding the processing of

dispenisacy: licenses and/or evaluation of shek license applications: The State:

| hiall ot bé Fequired 1o produce:the.docuinerits set forth ih categories 1 through8 4t an

attheRule 161

jectto-all pﬁﬁfegeﬁféﬁé ohjeetions by the State tasiich prﬁéﬁcﬁén
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| Reespectfully Submitted by:

| KEMP, JONES & COULTHARD: LLP: .

QY

| Approved asto contentid fotm
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28
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DECL

ADAM PAUL LAXALT
Attorney General

David J. Pope (Bar No. 8617)

" Acting Chief Deputy Attorney General

Robert E. Werbicky (Bar No. 6166)
Deputy Attorney General

Vivienne Rakowsky (Bar No. 9160)
Deputy Attorney General

Office of the Attorney General

555 E. Washington Ave., Ste. 3900

Las Vegas, NV 89101

(702) 486-3420 (phone)

(702) 486-3416 (fax)

DPope@agnyv.gov

VRakowsky@ag.nv.gov

RWesbicky(@ag.nv.gov

Attorneys for Defendant,
State of Nevada,

Department of Taxation

Electronically Filed
17312019 4:11 Pwi

Steven D. Grierson
CLERK OF THE COURT

DISTRICT COURT

" CLARK COUNTY, NEVADA

MM DEVELOPMENT COMPANY, INC., a
Nevada corporation

Plaintiff,
vS. .
STATE OF NEVADA, DEPARTMENT OF
TAXATION; and DOES 1 through 10; and ROE
CORPORATIONS 1 through 10, '

‘Defendants.

Case No. A-18-785818-W
Dept. No. XVIII

DPECLARATION REGARDING ANY CELL
PHONE THAT XS NOT AVAILABLE

The STATE OF NEVADA, DEPARTMENT OF TAXATION by and through their counsel,

ADAM PAUL LAXALT, A’ctorﬁcy General and DAVID POPE, Acting Chief Deputy Attorney General,

ROBERT WERBICKY, Deputy Attorney General, énd VIVIENNE RAKOWSKY, Deiaﬁty Attomey

General, and hereby submit this Declaration Regarding Any Cell Phone That Is Not Available pursuant

to this Court’s order of December 13, 2018, '
117
11

- Page 1

Case Number: A-18-785818-W
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11
| 12
13
14
15
16

17.

18

19
20-

21
2
23
%
25
26
27
23

Attached as Bxhibit A is the Declaration of Talova V. Davis, in her official capacity as

Cybercrime Investigator II, Investigations Division, Nevada Office of the Attorney General,

DATED this 3rd day of January, 2019,

ADAM PAUL LAXALT
Attorney General

By: /s/Vivienne Rakowsky
VIVIENNE RAKOWSKY (Bar No. 9160)
Deputy Attomey General

Page 2
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11

12
13
14
15

16
17
18

19
20
21
22
23
24

25
26
27

28 -

A PHONE THAT IS NOT AVAILABLE via this Court’s electronic filing system.' Parties that are

- CERTIFICATE OF SERVICE- v
1 heréby cértify that T am an employee of the Office of the Attorney General and that on
the 3rd day of January, 2019, I filed the foregoing DECLARATION REGARDING ANY CELL

registered with this Court’s EFS will be served electronically.

/s/ Michele Caro
An Employee of the Office of the Attorney General
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ADAM PAUL LAXALT
Attorney General

David J. Pope (Bar No. 8617)
Actmg Chief Deputy Attorney General

Robert E. Werbicky (Bar No. 6166)
Deputy Attorney General

Vivienne Rakowsky (Bar No. 9160)
Deputy Attomey General

Office of the Attormey General

555 E. Washington Ave., Ste. 3900

Las Vegas, NV 89101 :

(702) 486-3420 (phone)

(702) 486-3416 (fax)

DPope@ag.nv.gov

RWerbicky@ag.nv.gov

VRakoWsky@ag av.gov

Attorneys for Defendant
State of Nevada, _
Department of Taxation

DISTRICT COURT

CLARK COUNTY, NEVADA

MM DEVELOPMENT COMPANY, INC., a

Nevada corporation
Plaintiff,

vS.

STATE OF NEVADA, DEPARTMENT OF
TAXATION; and DOES 1 through 10; and
ROE CORPORATIONS 1 through 10,

Defendants.

‘Case No. A-18-785818-W
Dept. No. XVIII

DECLARATION OF TALOVA V. DAVIS

1. I, Talova V. Davis, first being duly sworn, present this Declaration regarding the status of

imaging cellular phones pursuant to the Court s Order dated December 13, 2018 and entered Deccmber

14, 2018 (“Court Order™).

2. I have personal knowledge of, and am competent to testify, regarding these matters.
3. “Tam employed as a Cybercrime Investigator II by the Investigations Division of the

Nevada Office of the Attémey General, having been so employed by the State of Nevada since 2007. I

Pagelof3
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hereby affirm that Y am a certified digital férensic specialist with extensive training and experience in the
preservation and examination of digital evidence.

4, T have been assigned the task of obtaining and forensically imaging cellular phones and
hard drives pursuant to the Court Order. On December 24, 2018, Nevada Office of the Attorney General
Chief of Investigations Roland D. Swanson II provided me with a list of names an_(i phone numbers to
contact Manpower employees, asking thatl begiﬁ contacting said employees on December 26, 2018.

5. This Court Ordered that in the event tbét any sﬁch cellular phone is not available, that the
State is to provide a sworn déélaration explaining why the cellular phone is not available.

| 6. This is ray sworn declaration explaining why the céllular phones below are not available
in compliance with the Court’s Otder. . | .

7. At approximately 2:14 p.m. on December 26, 2018, T spoke with Manpower 1 regarding
the imaging of Manpower 1’s personal cellular phone, Manpower 1 was willing to meet with e at 8
a.m. on the morning of December 27, 2018 fo have the cellular phone imaged. Manpowef 1 called back
at 8:08 a.m. on December 27, 2618 and said that after speaking with a few people, Manpower 1 is going
to decline having the cellular phone imaged until a subpoena ﬁ:quires Manpower 1 to do so.

8. | At approximately 1:55 p.m. on Decémber 26, 2018, I spoke with Manpower 2 regarding
the imaging of Manpower 2’s persoﬁal cellular phone. Manpower 2 declined to have the cellular device
imaged, citing concerns about having personal pictures and personal identifiable information available
to others, even with a court orderA in place.. Manpower 2 mentioned that the cellular phone was not used
for any work-related activity.

9, At approximately 8:33 a.m. on December 27, 2018, Ileft a voice mail message for

Manpower 3 regatding the forensic imaging of Manpower 3 *s cellular phone. On December 28, 2018 at

6:50 a.m,, 1 received a voice mail message from Manpower 3 stating that Manpower 3 is not willing to
have the petsonal cellular phone copied as it wais not used for busineé.s.

10. At apﬁroximately 9:05am. on December. 27, 2018, 1left a voice mail message for
Manpower 4 regarding the forensic imaging of Manpower 4’s cellular phone. On December 28, 2018 at
8:’11' a.m., Ireceived a Vdice mail message from Manpov;ler 4 stating that Manpower 4 is not prepared fo

authorize the forensic imaging of the cellular phone at this time. .

Page 2 of 3
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11. At approximately 9:08 a.m. on December 27, 2018, Ileft a voice mail message for
Manpower 5 regarding the forensic imaging of Manpower 5’s cellular phbne. As of 11:00 aun. on
Decembef 31,2018, 1 have not received any communications from Manpower 5.

" 12, At approximately 9:39 am. on December 27, 2018, Ileft a voice mail message for
Manpowet 6 regarding the forensic imaging of Manpower 6’s cellular phone. As of 11:00 am. on
December 31, 2018, I have not received any communications frbni Manpower 6,

Dated this 3" day of January, 2019,

ADAM PAUL LAXALT
Attorney General

By: /
Talova V. Davis
Cybercrime Investigator 11
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A-18-785818-W . DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Mandamus COURT MINUTES : ) ’ February 05, 2019

A-18-785818-W MM Development Company, Inc, Plaintiff(s)
VS,
State of Nevada, Department of Taxation, Defendant(s)

February 05, 2019 08:30 AM  All Pending Motions

HEARD BY: Barker, David COURTROOM: Phoenix Buildfng 11th Floor 110
COURT CLERK: Trujillo, Athena '

RECORDER: Page, Robin

REPORTER:

PARTIES PRESENT: .
David J. Pope | Attorney for Defendant
Nathanael R. Rulis, ESQ : Attorney for Plaintiff
Robert E. Werbicky Attorney> for Defendant
VIVIENNE RAKOWSKY, ESQ Attorney for Defendant

William Simon Kemp ) ' Attorney for Plaintiff

JOURNAL ENTRIES

MOTION FOR RECONSIDERATION ... MOTION FOR ORDER OF CONTEMPT AGAINST THE STATE
OF -NEVADA, DEPARTMENT OF TAXATION FOR FAILURE TO PRESERVE RELEVANT
ELECTRONICALLY STORED INFORMATION FROM CELL PHONES AND ORDER SHORTENING
TIME

Argument by Mr. Werbicky, noting that imaging was requested, however, it must be done by their criminal
department. Further, Mr. Werbicky advised four out of the six Manpower employees indicated they had
no opposition to the imaging of their phones, then changed their minds. Further, Mr. Werbicky noted the
motion was filed when they began imagine laptops. Mr. Kemp argued against the motion, however,
requested the Manpower employees be deposed. Mr. Pope reviewed the transcript and argued that
depositions are premature. Court noted Mr. Kemp has requested the Motion for Contempt be
WITHDRAWN: Mr. Werbicky advised there is no opposition to following normal discovery rules or for
subpoena's issuing as long as they are appropriate under rule 45. Mr. Kemp argued section B of the
Manpower contract allows for the imaging of employee’s phones. Mr. Werbicky argued that the phones
are personal property. COURT ORDERED, Motion for Reconsideration GRANTED; Motion for Order of
Contempt DENIED and WITHDRAWN; Court will allow depositions for the limited purposes of Manpower
employees being asked the types of phones they have, their servnce provider, and to explain the limits of
the Court order; Mr. Kemp to prepare the order.

Printed Date: 2/6/2019 Page 1 of 1 Minutes Date: Februéry 05, 2019
Prepared by: Athena Trujillo
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372019 t2:44 PN
Steven D Grierson

1 [{ORDR - : CLERYS OF THE COU .

AARON D. FORD o v ,ﬁﬂ«&-

Attorney General | : e A

David J, Pope (Bar No. 8617) :
Chief Deputy Attorney General ' ' : 3

Robert E. Werbicky (Bar No, 6166) ’
Deputy Attorney General :

Vivienne Rakowsky (Bar No. 91603
Deputy Attorney Gexeral

Office of the Attorney General

555 B. Washington Ave., Ste. 3900

Las Vegas, NV §9101

(702) 486-3105 (phone)

(702) 486-3416 (fax)

dpope{@ag.1iv.gov :

vrakowsky@agav.gov

rwerbicky@ag.nv.gov

Atrorneys for Defendants
State of Nevada Department of Taxatzon

[\

W

O T N o W

10
11

: 12 DISTRICT COURT

13 CLARK COUNTY, NEVADA

14 MM DEVELOPMENT COMPANY, INC., a Case No. A-18-785818-W
Nevada Corporation and LIVFREE Dept. No. IX.
15 WELLNESS, LLC, o :

% Plaintiffs, o _ M})} ORDER

Vs,
17 o | Date of Hearing: February 5, 2019
18 STATE OF NEVADA, DEPARTMENT OF Time of Hearing: 8:30 am,
. 4| TAXATION; and DOES 1 through 10; and ROE
19 CORPORATIONS 1 through 10, :
o 90 Defendants. '
21 . Plaintiffs, MM Development Company, Tnc. (MM Development”) and Liviiee Wellness LLC,

22 || dba The Dispensary (“Livﬁce”), by'aﬁd through coﬁnsei Will Kemp, ¥sq., and Nathanae! R. Rulis, Esq,, |
23 || of the law firm Kemp, Jones & Coulthard, LLP; and Defendant State of Nevada, Depattment of Taxation
24 (ﬁw “Department”), by a”‘ﬁd‘ihrdugh qounsci Robert E. Werbicky, Esq., and David J. Pobe, Esq., of the
25 || State of Nevada; Office of the Attomey General, appeared before this Court onF ebruary 5, 2019, for the
26 || hearing on Plgaintiffsi’ Motion for Order of Contempt Against State of Nevada, Department of Taxation
27 Wl for Failure to Preserve Relevant Electronically Stored Information from Cell fhones on Order Shortening| -

28 i| Time (the “Cdntcmpt Motion™),

Page 1 of 3
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After reviewing the papers and pleadings on file herein, and hearing the arguments of counsel, the Court

makes the following findings and conelusions:

After the Department updated the Court on the status of its efforts to comply with the December

13, 2018 Order, the Plaintiffs withdrew the Contempt Motion;

During the hw&g Plaintiffs submitted a verbal motion on the record for pcnniséion to conduct
pre-conference discovery (the “Discovery Motion”) including taking the dcpésiﬁons .of the six (6)
Manpower Employees; '

The Department did not object to limited pre-conference discovery provided Plainiiffs established

good cause, but the Department did seek to limit the scope of any such discovery; NRCP 30(a)}(2)(A)i) |-

pravideé a party must obtain leave of the court if the party seeks to take a deposition before the time
specified in Rule 26(d), ‘

NRCF 30(a)(2) pravides the court must grant such Jeave consistent with the allowance of NRCP
26(b)(1) and the iirrﬁtations of NRCP 26{b)(2);

~ Purther, disco&ery mﬁy commence before the parties have a discovery coxderence.  Tracfone

Wireless, Inc. v. Adams, 304, FRD.672 (S.D. Fla. 2015); see also Semitool, Inc. v. Tokyo Elecz%on Am.,
Inc., 208 FR.D. 273 (N.D. Cal. 2002) (“Good cause may be found betby need for expedited discovery
and consideration if the édmiﬁisﬁ'aﬁon of justice outweighs the prejudice the responding party.”).

Good cause exists fo permit limited pre-conference depositions to be taken of the six (6)
Manpower Employccs as directed and. fimited by this Court;

Based on the foregoing findings and conclusions: .

IT 1S'L{BREBY ORDERED that Plaintiffs’ Contempt Motion is DENIED as moot;

IT.IS FURTHER ORDERED_P&ainﬁffs’ Discovery Mation is GRANTED IN PART;

ITIS FURTHER ORDERED that, pursuant to Rules 30 and 45 of the Nevada Rules of Civil

Procedure, Plaintiffs are given leave to take lintited depositions of the six (6) Manpower Emaployees;

ITIS FURTHER ORDERED that any depositions of the Manpower Employees are limited {o the ,

following questions: .
“Please provide the make(s), ‘model'(s)-, and operaiing systém of your personal cellular

felephone(s) used from July 2018 — December 2018.”

.Page 2 of 3
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- “Please provide the name of the service provider(s) for each personal celfular telephone nsed from
July 2018 - December 2018.” ' |
- *“Deoyou understand the December 13, 2018 Order Granting in Part and Denymg in Part Plaintiffs
Emergency Motion (the “Presewancn Order”) issued in this case does not penmt the disclosure
of any of your personal 1nformatmn unless and antil ordered by the Court?” '
IT IS FURTHER ORDERED that if any Manpower Employee chooses to provide their personal
celtular phone to the Department for imaging, Plaintiffs’ ;xght to conduct the pre-conference deposition
of that Manpower Empldyee pursuant to this Order is rescinded. |

DATED this ﬂay of March, 2019.

DISTRIGH COURT JUDGE
Respectfully Submitted by:
AARON D. FORD
Attorney Gener:
Z/M
¥ ROBERTE. WERBICKY Z
Deputy Attomey General 9 No. 6166)
Page 3 0of3
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VAﬂorneys Jor Plaintiff

- NEVADA WELLNESS CENTER, LLC, a CASE NO.: A-19-787540-W

| Emergericy Motion for Order Requiring the SMC, Ms. Karen Cronkita and Mr. Damon Hernandez

- Information from Servers, Stand—AIone Computers, and Cell Phones on Order Shortening Time.

Electronically Filed
5/10/2019 1:07 PM
Steven D. Grierson

THEODORE PARKER, Il1, ESQ.

Nevada Bar No. 4716

PARKER, NELSON & ASSOCIATES, CHTD.
2460 Professional Court, Suite 200

Las Vegas, Nevada 89128

Telephone:  (702) 868-8000

Facsimile:  (702) 868-8001

Email: tparker@pnalaw.net

DISTRICT COURT
CLARK COUNTY, NEVADA

Nevada Limited Liability Company, DEPT. NO.: XVIII
Plaintiff,
V.

STATE OF NEVADA, DEPARTMENT OF
TAXATION; and DOES I through X,
inclusive; and ROE CORPORATIONS I
through X, inclusive,

Defendants,

DISCOVERY COMMISSIONER’S REPORT AND RECOMMENDATIONS
Date of Hearing: March 29,2019

Time of Hearing:  9:30 am.

Attorney for Plaintiff: Theodore Parker, I, Esq., of the law firm of PARKER, NELSON &
ASSOCIATES, CHTD.

Attorney for Defendant:  Robert Werbicky, Esq., and David J. Pope, Esq. of the OFFICE OF
THE ATTORNEY GENERAL

L
FINDINGS
Plaintiff Nevada Wellness Center, LLC (“Plaintiff” or “NWC”) having filed a Plaintiffs’

of Department of Taxation to Preserve and/or Immediately Turn Over Relevant Electronically Stored

Case Number: A-19-787540-W RSA000209




O % ~1 Oy L & W R e

[N YT N T NG R N T (O B e e e o e e

Case Name: Nevada Wellness Center v. State of Nevada, Dept. of Taxation
CasedNo.: A-15-787540-W
Date/Time of Hearmg March 29, 2019 at 9:30 a.m.

The State ‘of Nevada, Department of Taxation (“the State™) used Manpower employees
(hereinafter referred to as the “Manpower”) to evaluate and rate marijuana dispensary license
applications. The State’s employees trained the Manpower employees regarding the evaluation,
grading, and scoring of the marijuana dispensary license applications. Plaintiff has stated sufficiently
to satisfy the Sedona principles, that there is a real danger of evidence destruction, based on the
position taken by the unidentified Manpower employees with regard to the evidence.

1L
RECOMMENDATIONS
Plamtlff’ s Motion is hereby GRANTED as follows:

IT IS THEREFORE RECOMMENDED that the State shall preserve server, any standalone
computers (including laptops, iPads or thumb drives), or cellular devices in its possession or in the
possession of a State employee used in the evaluation and rating process for marijuana dispensary
license applications as part of the Septémber 2018 application period (the “ESI” or
“glectronically-stored information”). The State shall also preserve communication made with
Manpower related to the hiring of the personnel by Manpower for the September 2018 application
period or the training of any Manpower employees. Though not an exclusive list of State employees

subject to this order, the work devices of Steve Gilbert, Kara Cronkhite, Damon Hernandez, Jorge

Pupo and a Northern Nevada State employee identified as “Kyle” are subject to this order as well

as any persbnal devices (e.g., laptop, home computer, tablet or phone) that were utilized for work

purposes.
IT IS FURTHER RECOMMENDED that the State shall provide Plaintiff a list of State

' personnel, including any and all Manpower persohnel, that assisted in the evaluation and rating of

all applications for dispensary licenses, trained and/or assisted in the training of the Manpower

personnel, and/or evaluated such license applications received in the September 2018 application

period and provide a list of any full or partial cell phone numbers known to the Department sufficient

to allow the identification of the cell phone (inclu%ilt not limited to personal cell phone
)

numbers, for personal phones used for work purposes ) for each such person within 5 business

| days after notice of entry of this order. At the same time, the State may use reasonable identifiers,
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Case Name: Nevada Wellness Center v, State of Nevada, Dept. of Taxation
FomT—_—— - Case No.: A-19-787540-W
Date/T ime of Hearmg March 29, 2019 at 9:30 am.

e.g. “Manpower Employee 1,” instead of names of the Manpower Employees if the State so desires.
At the same time the State may designate up to 6 persons on a list that the State believes were
primarily involved on behalf of Manpower and/or the State in the processing of all applications for
dispensary licenses and/or the evaluation of such license applications. If'the State has a pre-existing

organizational chart of the Manpower employees, it shall provide the same to Plaintiff, but the State

is not obligated to create an organizational chart. The State must identify all personal and work

devices used by State and Manpower employees for the purposes referenced above.

Upon learning the identities of any of the State personnel or Manpower personnel, Plaintiff
shall have the opportunity to serve depositions upon written guestions related to asking whether
individuals used personal electronic devices for work purposes@f’fhe State will have 14 calendar
days — instead of the normal 30 calendar days —to provide responses to Plaintiff’s depositions upon
written questions.

The State shall make the ESI available to be imaged by Plaintiff’s contractor or by the State

in the presence of a computer expert retained by Plaintiff in the next 10 business days after notice

of entry of this order. The State shall make 3 copies of any hard drives of the ESI, at Plaintiff’s

|| expense, with all 3 copies to be held by the State. To allow Plaintiff and the State (i.e., the Nevada

Department of Taxation) to determine the most efficient way to allow the State to make such copies,

the State shall make their primary IT persons available for a conference call with the ESI expert for |

|t Plaintiff and counsel for the Plaintiff, counsel for the State (and counsel and IT manager for
|| Manpower if desired by Manpower) to identify in general the types of servers (including standalone

{| computers and laptops) that will be subject to the copying protocol and types and amount of data

maintained on such servers (including standalone computers and laptops). The conference call shall
be held no later than S business days after notice of entry of this order.
IT IS FURTHER RECOMMENDED that the State shall make all cell phones (personal - only

if used for work purposes - and/or business) of each such person that assisted in the processing of

. applications for dispensary licenses and/or evaluated such license applications, available for copying

in the 10 business days after notice of entry of this order at a location convenient to State and

 Manpower, and that the State, in the presence of Plaintiff’s computer expert, shall make 3 copies of

Page3of 5
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Case Name: Nevada Wellness Center v. State of Nevada, Dept. of Taxation
Case No.: A-19-787540-W
Date/Time of Hearing: March 29, 2019 at 9:30 a.m. - wisri-
1 || the data from each cell phone. In the event any such cell phones are not available, the State shall file
2 ||-a sworn declaration regarding any cell phone that is not available explaining why such cell phone
3 || is not available within 10 business days after notice of entry of this order. ;
4 IT IS FURTHER RECOMMENDED that neither Plaintiff's counsel nor Plaintiff or their
5 |i agents or employees shall access the cell phone data until the State and Plaintiff agrees to a
6 || procedure to protect non-discoverable confidential data or the Court allows such access by
7 || subsequent order. The State is authorized to inform any such persons whose cell phone data is
8 | copied that any and all personal information will either be returned or destroyed at a later date.
9 || Plaintiff's counsel and Plaintiff and their agents or employees are restricted from accessing ESI data :
10 || except as authorized by a confidentiality order or other order of the Court.
11 IT IS FURTHER RECOMMENDED that the State is directed to maintain any and all
12 || documents in its possession regarding the processing of applications for dispensary licenses and/or
13 || evaluation of such license applications, for the September 2018 application period. |
14 IT IS FURTHER RECOMMENDED that the State shall serve a copy of this Order upon
15 || Manpower within three (3) business days of notice of entry of this Order.
16 The Discovery Commissioner, met with counsel for the parties, having discussed the issues
17 || noted above and having reviewed any materials proposed in support thereof, hereby submits the
18 | above recommendations.
19 DATED this [07(%1;3/ of W 2019
: GA o
21 DISCOVERY COMMISSIONER
22 |t Respectfully submitted by: Approved as to form and content by:
23 | PARKER, NELSON & ASSOCIATES, OFFICE OF THE ATTORNEY
CHTD. GENERAL
24
| —Z = N
THEODORE PARKER, 111, ESQ. ROBERT E. WERBICKY, ESQ.
26 I Nevada Bar No. 4716 Nevada Bar No. 6166
2460 Professional Court, Suite 200 555 E. Washington Avenue, Suite 3900
27 I Las Vegas, Nevada 891238 Las Vegas, Nevada 89101
Attorneys for Plaintiff, Attorneys for Defendant,
28 || Nevada Wellness Center, LLC State of Nevada, Department of Taxation
Pagedof 5
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Case Name: Nevada Wellness Center v. State of Nevada, Dept. of Taxation
. e Case No.: A-19-787540-W
- Date/Time-of Heering: March 29, 2019 at 9:30 a.m,

NOTICE

Pursyant to NRCP 16.3(c)(2), you are hereby notified that within fourteen (14) days after
being served with a report any party may file and serve written objections to the recommendations.
Wiritten authorities may be filed with objections, but are not mandatory. If written authorities are
filed, any other party may file and serve responding authorities within seven (7) days after being
served with objections.

Objection time will expire on W}J\ &L\( 2019,

A copy of the foregoing Discovery Commissioner's Report was:

Mailed to Plaintiff/Defendant at the following address on the day of
- 2019:
Electronically filed and served counsel on Hﬁﬂ \D , 2019, Pursuant to

N.EF.C.R. Rule 9.

The Commissioner's Report is deemed received three (3) days after mailing or e-serving to
a party or the party’s attorney, or three (3) days after the clerk of the court deposits a copy of the
Report in a folder of a party's lawyer in the Clerk's office. E.D.C.R. 2,34(f).

e

COMMISSIONER DESIGNEE
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e ‘ 2111/2019 4:28 PM
- Steven D. Grierson

DISTRICT COURT
CLARK COUNTY, NEVADA

MM DEVELOPMENT COMPANY,
ING,

Case No. A-18-785818-W
DEPT. IX

VS.

)

o

Plaintiff(s), g
)

)

)

STATE OF NEVADA,
DEPARTMENT OF TAXATION,

Defendant(s).

BEFORE THE HONORABLE DAVID BARKER,
SENIOR DISTRICT COURT JUDGE

TUESDAY, FEBRUARY 5, 2019

TRANSCRIPT OF PROCEEDINGS RE:
ALL PENDING MOTIONS

APPEARANCES:
For the Plaintiff(s): WILLIAM SIMON KEMP, ESQ.
NATHANAEL R. RULIS, ESQ.

For the Defendant(s): ROBERT E. WERBICKY, ESQ.

DAVID J. POPE, ESQ.

RECORDED BY: ROBIN PAGE, COURT RECORDER

1

CLERK OF THE COUET

Shawna Ortega = CET-562 = Certified Electronic Transcriber = 602.412.7667

Case Number: A-18-785818-W

RSAC

D00215




dmpe iy A

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

LAS VEGAS, NEVADA, TUESDAY, FEBRUARY 5, 2019

[Proceeding commenced at 8:42 a.m.]

THE COURT: Allright. Page 3 is 785818, MM Development
Company vs. State of Nevada, Department of Taxation. '

Gentlemen, this has got a lot of meat on the bone. This is
where I've been spending the vast majority of my day yesterday.

MR. KEMP: Judge, | was going to suggest you might want to
trail this, because | -- | think this might take a while.

THE COURT: You're -- you're one of three, actually, that are
going to take a while. So, yeah, I -- yes, | am going to trail you,
gentlemen. Appreciate your patience. Let me call you back when | can
free up some room. All right?

MR. KEMP: Okay. Thank'you, Your Honor.

MR. WERBICKY: Thank you, Your Honor.

[Matter trailed at 8:42 a.m., until 9:20 a.m.]
- THE COURT: 785818, MM Development Company vs. State
of Nevada, Department of Taxation. ‘

MR. RULIS: Your Honor, | believe counsel stepped out to the
bathroom. [ think -- | think both sides did.

THE COURT: That was an expensive stepping.

[Matter trailed at 9:20 a.m., until 9:33 a.m]

THE COURT: Allright. On the record in 785818, MM

Development Company vs. State of Nevada, Department of Taxation.

Can | have counsel for Plaintiffs state appearance for the

2

Shawna Ortega = CET-562 = Certified Electronic Transcriber = 602.412.7667
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record, please.

MR. KEMP: Your Honor, Will Kemp appearing on behalf of
the plaintiff, MM Development.

THE COURT: Thank you, Mr. Kemp.

MR. RULIS: Good morning, Your Honor. Nate Rulis on
behalf of Plaintiffs MM Development and Liviree.

THE COURT: Thank you, Mr. Rulis.

On behalf of the defendant?

MR. WERBICKY: Good morning, Your Honor. Robert
Werbicky on behalf of the Department of Taxation.

THE COURT: Thank you, Mr. Werbicky.

Time set and Motion for Reobnsideration, Motion for Order of
Contempt Against the State of Nevada Department of Taxation for
Failure to Preserve Relevant Electronically Stored Information From Cell
Phones on an OST. | also note you have Motions for Protective Order --
Defendants' Motion for Protective Order scheduled for thé 19th, and a
Motion to Dismiss Amended Complaint and a Motion to Intervene on
the 20th.

MR. POPE: Your Honor?

THE COURT: Yes, gentlemen.

MR. POPE: | was hiding behind the monitor. Can | state my
appearance, please?

THE COURT: Yes.

MR. POPE: David Pope with the attorney general's office.

THE COURT: Pope.
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MR. POPE: Also on behalf of the Departmeni-oi-J-axation.
Thank you.

THE COURT: Thank you.

All right. So a Motion for Reconsideration. | -1 have
a 30,000-foot view, gentlemen. So | generally understand it.

Mr. Pope, Mr. Werbicky, this is your effort to try to modify
some of the orders entered by Judge Bailus. So let's just take it as it
comes. All right?

MR. WERBICKY: Okay, Your Honor. At this point I'd say this
is probably a pretty simple request. The Department filed this motion on
December 31st, when it was uncertain when the -- it was going to be
able to accomplish the --

THE COURT: You had 10 days. If -- and, gentlemen, |
have -- did a lot of reading over the last few hours, few days. So -- so
you had 10 days to comply with Judge Bailus's order. You, as |
understood it, sat with Plaintiffs' counsel, Mr. Kemp, and his team and --

MR. WERBICKY: Yes, Your Honor.

THE COURT: -- and Mr. Rulis to try to come up with some
accommodations on this, to try to get in front of these concerns.

MR. WERBICKY: Yes, Your Honor. Initially, the order
indicated copying of the -- of various devices. There was a telephone
conference call required to be held within | believe five business days,
which would have put it on the next Friday. On Tuesday, we had a
telephone conference call where we set Friday, the fifth day,

at 10:00 a.m. for a conference call amongst the experts.

4
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During that conference call amongst the experts, that's when it
was first determined that what the plaintiffs really wanted was an image
of these various devices as a --

THE COURT: Which is more involved than copying.

MR. WERBICKY: Correct, Your Honor. That was the first
time we'd heard of it. Imaging wasn't discussed at the -- at the hearing
on the 13th, and even if it had been, the procedures and complications
associated with it weren't really discovered until this telephone
conference call. | believe it was -- I'm sorry, | can't think of the exact
date. It was, like, the 21st.

MR. POPE: 21st.

MR. WERBICKY: The 21st. So on the 21st we had this
telephone conference call. And in the morning call, it was determined
that the State didn't have the capability of -- at least the Department of
Taxation did not have the capability of imaging the phones.

So we decided to reconvene at 3:00 p.m., where we would try
and find out what the State's capabilities were, if we were going to have
to get a third-party vendor, because of the confidentiality rules of the
Department, to image these various, you know, devices.

So on the 21st in the afternoon, by the afternoon, we'd
discovered that the criminal division actually could image the phones
through an agreement with the Washoe County Sheriff's Office. But
since it's the cyber crime lab, you know, strict evidence rules applied.
So an outside consultant could not partake -- could not step into the lab, -

| think, for obvious reasons.
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So we had to work out a -- an accommodation regarding that
process, which took Christmas Eve and the day after Christmas to finally
determine that.

So by the 31st -- well, | guess | should also indicate that the
Department attempted to contact the - the -- what are called the
Manpower employees to see if they would let their - allow their cell
phones to be imaged.

Mr. Pope and | contacted | think four of the six employees on
the 21st, and the other two employees were contacted, | believe, the
following week. Well, one for certain, and then the other one was out of
town. I'm sorry, might have been contacted by the Department directly.

So the four of the six that we contacted initially indicated that
they would be willing to have their cell phones imaged, and we put - we
let them know that Talova Davis, the cyber investigator that -- for the
attorney general's office, would be contacting them to set up a time. So
as of the 26th, we thought we had a procedure in place and at least four
of the six phones were going to be imaged.

Apparently, starting on the 27th, the Manpower employees
started calling Ms. Davis and indicating that they did not want their cell -
phones to be imagéd for privacy reasons. And as a result, it looked like
we were not going to be able to get the phones imaged. And then
Ms. Davis decided to focus on the Depar’[men{ Iéptops, which were --

had been segregated out and being -- were being held by the

‘Department. So she arranged for those to be delivered to her by the

Department or picked up at the Department, I'm not sure which, which

6
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would occur on the 31st. But, obviously, it was going to take more than
a few hours to image all the various laptops.

So that's when we filed the Motion for Reconsideration. And it

dealt with a couple of particular issues. Number one, the fact that when

Ms. -- Judge Bailus made his ruling, he was not aware of the -- the
imaging or the complications associated with the imaging, particularly,
the fact that we were going to have togo fo a Cyber crime lab in order to
image the items requested by the plaintiffs.

So unknown - it was unknown how long the -- it would take
for that to happen, so we filed the Motion for Reconsideration to alter the
dates. Now --

THE COURT: Suppose you want more time than 10 days,
obviously.

MR. WERBICKY: We wanted more time than 10 days, plus
the stipulation that had been entered into right around the same time.
So everything, basically, was imaged by the 8th, just -- but just barely,

because, you know, Ms. Davis was -- was taxed. She also is a, you

know, a cyber criminal investigator. So she had, | believe, some -- a

federal search warrant she had to deal with, she had a couple of
homicides she had to deal with in the interim. So those took precedent
over this civil matter.

And as a consequence, the first time they were able to
coordinate the imaging of three particular cell phones, and that's the
personal cell phone of Mr. Steve Gilbert and the Northern Nevada

employee that's identified in the order, and Mr. Gilbert's business phone,
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those were all imaged on the 24th. And now those images are available,
along with the laptop images.

And because of the change of department and everything, and
since this isn't even in the discovery process yet, technically we want to
just know what we're supposed to do with the copies that we do have.
They're in a Department safe right now. One's in a Department safe
down here. The cell phones images are still up in Northern Nevada in
the possession of the AG's office, the criminal division. So we just need
to know what we should do with the Court's copy of the phones.

So that's the -- the primary focus of the Motion for
Reconsideration, was really to request more time.

Now, | don't know if you want to go over the control issue —

THE COURT: Well, I --

MR. WERBICKY: -- in this aspect or in the Motion to -- for
Contempt.

THE COURT: It's all kind of running together for me.

But | want to hear from I\'/I‘r_r._l‘{gmp‘:and Mr. Rulis here. | know
what you're -- | understand what you're trying to accomplish in getting in
front of the discovery issues.

So Mr. Kemp -~

MR. KEMP: Your Honor, | think the Motion --

THE COURT: -- you've heard the AG outline or counsel for -
you're an AG, correct, Mr. Werbicky?

MR. WERBICKY: | am, Your Honor.
THE COURT: That's what | thought.

8
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MR. KEMP: Your Honor, | think the Motion for
Reconsideration is moot, because, as counsel said, they wanted more
time and they wanted 10 days after December 31st. It's now February
whatever. And so they've -- they've had plenty of time.

The real issue, | think, is -- is these six Manpower phones.

THE COURT: Okay. So they've got -- let's take the
low-hanging fruit, if it is.

MR. KEMP: Okay.

THE COURT: So they've -- they've secured copies of
computers?

MR. WERBICKY: Yes, Your Honor.

THE COURT: And they're in a vault someplace safe where
you guys can fight about what's on them." Right?

MR. KEMP: Right.

THE COURT: As -- as the case moves forward. They've got
a couple of the phones -- or one of the phones secured.

MR. KEMP: Three --

MR. WERBICKY: Three of the phones.

MR. KEMP: -- three phones, but none of the Manpower
employee phones.

THE COURT: Okay. So that - all right. So that's secured.
Again, same thing, you can fight about that as you move forward in the
action, Mr. Kemp.

So let's talk about the Manpower and the extent that | --

MR. KEMP: Okay.
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THE COURT: I'm concerned | have authority. And I'm sure
Mr. -- or Judge Bailus was too.

MR. KEMP: Well, Your Honor, when -- when this started,
when we first requested the preservation order, we had been informed
that the grading was done by some out-of-state consultant, like, you
know, a big accounting firm or someone like that.

THE COURT: Okay.

MR. KEMP: It wasn't till we actually got to the hearing that
counsel informed us that the State had hired Manpower to do this, which
was rather shocking to us, and it's been shocking to pretty much
everyone who's looked at it. You know, we quoted Commissioner
Kelesis's comments, he was shocked. | mean, the State charged these
people two and a half million dollars for application fees and then they
went and hired Manpower to -- to rate these applications.

And the amount of money involved is staggering, Your Honor.
The -- the estimate -- we attached a copy of the complaint in the Verano
case. The Verano people were winning bidders. They won 11 licenses.
So they estimate that each one of those is worth $30 million. | think
that's probably a little on the high side, to be candid with the Court. But
let's just say they're worth 10.

" So what we're talking about here is over 60 licenses, 10
million apiece, that were rated by‘this -- this process, that the
governor's -- the governor's own proclamation calls it opague. Okay.
That's the governor of our state is calling it opaque.

But in any event, so what has happened here, Your Honor, is

10

Shawna Ortega = CET-562 » Certified Electronic Transcriber = 602.412.7667

RSA

000224




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

a number of people who were previous licensees, including our clients,
MM Development and Livfree, we were ranked fourth and fifth by the
State last time.

THE COURT: All right. Okay.

MR. KEMP: Okay. Now we're not even in the top 30. The
only new factor added to the rating criteria was diversity. And if -- if
anything, we should have gone -- MM Development should have gone
up, because one quarter of the business is owned by American Indians.
So if diversity is really a factor, we -- we should have went up.

Instead, we saw a situation where three Canadian-controlled
companies won substantially all of the licenses, especially in Clark
County. I've already mentioned Verano. They're financed -- they're a
Chicago company, but they get their money out of Canada. They
won 11. Another group won eight. Another group won seven. These
are all big Canadian companies.

And to say the industry was shocked | think would be
understating it. Because everyone thought, ybu know, if we win one
license, it's great. If we win two, it's -- you know, that's wonderful.

THE COURT: That's $10 million. That's $10 million.

MR. KEMP: Yeah. Yeah, they were dreaming about
winning -- yeah, these are lottery tickets, Your Honor.

THE COURT: Okay.

MR. KEMP: And so this one company wins 11 out of 11,
Verano. And, you know, that -- the Department comes in and says,

Well, you have no proof that anything inappropriate happened. Well, we

11
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do=¥Your Monor. Verano has already -- the partners in Verano have
already sued themselves and the -- the partner that runs the dispensary
here is run by Robert Frey. | don't know if Your Honor's familiar with that
name, he's a long-time businessman here in Nevada.

THE COURT: No.

MR. KEMP: Has a humber of cigar stores.

Anyway, according to his lawsuit, he arranged with the lllinois
people who were in the process of merging with him, that they would file
applications, the 11 applications, on behalf of both of them. And so they
used Mr. Frey's dispensary, they used his taxation, they used his
trademarks. And lo and behold, they won 11 out of 11.

Mr. Frey contact him and said, Boy, we did great.

And they said, Well, what's this we stuff? These are all our
licenses.

So he's filed a lawsuit. This is the winning bidder -- the
winning bidder that's won the most licenses has filed a lawsuit saying
that there was fraud, that there was misappropriation of his trademarks,
that the process was not appropriate. The winning bidder has said this,
Your Honor. We also say this for the reasons I've indicated, we were
ranked four and five.

But anyway, this all shines a bright spotlight on how these
applications were graded and evaluated. |

THE COURT: Okay.

“"MR. KEMP: So when we came here with Judge Bailus, 1 -

disagree with counsel that we weren't talking about imaging at that time.

12
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The phrase we were using was downloading, and we had a copy of a
court order that we had with Judge Escobar from a previous case, where
the same downloading process that we proposed in this case wés used.
| don't think counsel was familiar with it.

But be that as it may, ! can't remember if it's Lieutenant Davis
or Captain Davis, but the - the computer person for the State --

THE COURT: Okay.

MR. KEMP: -- did do the process right. They did download
the phone. And the reason that's important is, is because if you
download it, you can -- you can find out if someone fried to delete stuff
and you can capture more data.

THE COURT: Okay.

MR. KEMP: vSo download is the preferred method, which she
is using. Okay.

So the problem is that out of the nine phones that it was
anticipated be downloaded, the six Manpower employees are now
resistant, allegedly. And | say that, because we have no affidavit from
any Manpower employee. We have no affidavit from -- from anybody
that's speaking on a personal basis. We have a represenfation from
Davis about a conversation she had with these Manpower employees,
which | find suspicious. Because when they first approached the
Manpower employees, all six of them have said that they could get in
contact - | think they got in contact with four or five of them -- all of them
said, Fine, we'll bring the phones in, when doyou want them? Okay.

All of a sudden, a couple of days later, quote, after speaking

13
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with a few people, so the Manpower employees were speaking with
other people, we don't know who, all of a sudden all six of them flip-flop
and say, Oh, we're not going to produce our phones. You know, | find
that very strange, Your Honor.

| think what may have occurred here, and | won't accuse
anyone, which is going to get me to my remedy, but I think what may

have occurred here is either they weren't adequately informed that there

was actually a court order that they produce this, or they didn't

understand that the process to be employed was that we would
segregate their personal data and that that would never be produoed to
anybody to look at. 1 don't know if they were informed that.

But in any event, the situation we have is the people that did
the actual grading are now refusing to produce their phones, according
to the State. Okay. So this is the key evidence in the case, because
how did they grade these applications? What criteria did they use?
Who did they communicate with? You know. And -- and her -- her
affidavit --

THE COURT: Well, you'll still be able to ask those questions
of those individuals as a component of the action, Mr. Kemp, correct?

MR. KEMP: I'm -- | may be able to ask them, Your Honor,

but — but -- because the State takes the position that this is all

confidential, and that's going fo have to be --
THE COURT: Oh, well, | don't know about that. But
whatever. -

MR. KEMP: -- gone into at a later date.

14
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THE COURT: Yeah.

MR. KEMP: All I'm here on now is preserve. Okay?

THE COURT: Right.

MR. KEMP: Not produée.

THE COURT: So tell --

MR. KEMP: Preserve.

THE COURT: Take me to your remedy. And I understand
why you want to -- why you want to protect it. You've made —

MR. KEMP: Right.

THE COURT: - an interesting argument. So tell me how |
can help.

MR. KEMP: Well, the -- the real problem,'and we've seen this
in other cell phone cases, Your Honor, is cell phones have an auto

delete function. And usually what happens is you cannot recover

‘anything that happened over six months ago. So today is February. So

six months in the past would be August. So if we got the cell phones
now, even the beginning of next month, there's not a big concern.

| THE COURT: Wouldn't you -- wouldn't you lodge that order,
arguably, with the cell phone service provider?

MR. KEMP: Well, that's an addressing thing. We've -- we've
done this a couple of times, Your Honor. Google basically keeps
everything forever. I's justa matter of getting the appropriate court
order to get it.

" THE COURT: Okay.
MR. KEMP: | don't know that these are Google devices. |

15
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don't know what kind they are.

Apple is basically impossible to get anything out of their cell
phones, unless you go hire Israeli intelligence for $5 million. Okay.

THE COURT: And even that doesn't work supposedly.

MR. KEMP: And even that doesn't work.

THE COURT: Based upon the narrative, anyway.

MR. KEMP: Right. So -- so Apple, of course, is one of the
predominant cell phones. So | don't know that this can be fixed later.
The easy way to fix it is to download it. And I submit that we all have the
same interests, me, the State, the Court, it should be to preserve this
evidence.

THE COURT: Right.

MR. KEMP: Because, | mean, $10 million a license, 70
licenses, there's already seven lawsuits filed? You know, | was involved
in the first phase of the marijuana litigation when the license were -
were originally issued, and that was contentious too. There was, you
know, | don't know if the Gourt -

THE COURT: Hey, when there's money involved, Mr. Kermp,
it seems like -

MR. KEMP: We-- we went to hearings that were literally 200
attorneys at the hearing, Your Honor. ltwas -

THE COURT: Blood in the water, Mr. Kemp.

MR. KEMP: Yeah, it was -- yeah, it attracted a lot of people.
And, you know, we're starting to attract people, | -- we're probably going

to hit 200 in this case too.

16
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But in any event --

THE COURT: Just tell me how | can help you.

MR. KEMP: Okay. Holding them in contempt really doesn't
do me any good. | have an order, | can put it on the wall of the office.
What | suggested to them is that why don't we just take the depositions
of these Manpower employeés, I'l serve a subpoena on them for them
to bring in the cell phone, we'll do it that way. Okay.

Their response is, Well, number one, we think that we can
keep the confidentiality of these names confidential. 1 don't - | don't
think that's what the statute says, Your Honor. But | don't want to fight
about that now.

THE COURT: Okay.

MR. KEMP;..So what I'm willing to do is take their depositions
and have the State producé them, and when | take the deposition, | will
just say, Are you Manpower Employee Number One? | won't, you know,
we'll figure out a way to give them the oath.

THE COURT: Uh-huh.

MR. KEMP: | think if you allow us to take the six depositions
with the subpoena now -- and | want to do it now, | don't want to wait five
months for the reasons I've indicated, because the automatic delete of
the cell phone - | think one of two things are going to happen.

One, | think out of these six employees, probably at least four
of them are just going to say, Go copy the phone, I don't want to do a
deposition.

THE COURT: Or -- or image it.

17

Shawna Ortega = CET-562 = Certified Electronic Transcriber » 602.412.7667

RSA

000231




10
11
12
13
14
15
16
17
18
19
20
21
22
23
_ 24

25

MR. KEMP: Or image it. Okay. lm using the terms
interchangeably.

THE COURT: Yeah.

MR. KEMP: But Davis is doing it the right way, Your Honor,
because she — she - we were going to have our person up there o
watch her, but they worked out a procedure where she would videotape
it, and she sent the videotapes to our computer consultant. And she is
imaging them the correct way.

THE COURT: Okay.

- MR. KEMP: There's no question about that. The only issue is
getting the phones into her hands so she can do it with the other six
phones. |

So what | -- what we proposed as an alternativé remedy, and
this is what | proposed to the State earlier, is that we be allowed to take
the six depositions now, along with the subpoena to produce the
phones, and we see where that goes.

So one of two things are going to happen. Either they're going
to say, Here's the phone, solves the issue as to that employee. Or we're
going to take the deposition.

If we take the deposition, | would propose it r;ot get into the
grading, | dori't want to get into the grading now for a lot of reasons,
because, number one, | don't have the underlying data, but number two,
| don't think that would be appropriate.

The only subject to be discussed would be do you understand

that there's a court order? D67“YOu understand why this phone's
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important? Do you understand that we're going to segregate your
personal data from any business-related data”? And then see if they'll
produce the phone, Your Honor.

And then the other aspect of it would be, you know, who have
these people been talking to that all of the sudden they flip-flop from, Oh,
here's the phone, to, We refuse to produce the phone. You know, there
may be an issue there, Your Honor, but | think that should be explored
as well.

So -- so | guess what we're doing is we're modifying our
request for contempt élightly to -- to just ask that the Court allow us to
take the six depositions at the present time.

THE COURT: Mr. Werbicky, seems like kind of, well, unique
case, but aren't they all? What's your response to this most recent
development that Mr. -- or idea that Mr. Kemp has?

MR. WERBICKY: As he indicated, it's the most recent
development. | guess, primarily, | guess -- I'm sorry, | have to ask the
Court a question.

THE COURT: Sure.

MR. WERBICKY: Is a Rule 45 subpoena typically appropriate
prior to a Rule 16 conference?

THE COURT: Idon't know. | haven't looked at the rule. This
just came up.

MR. WERBICKY: Yeah. |know.

THE COURT: Somebody tell me’if it is or isn'.

MR. KEMP: Yeah, Your Honor --
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THE COURT: ! only do what the law lets me do.
MR. WERBICKY: All right.
MR. POPE: Your -
THE COURT: !l tell you that.
MR. POPE: Your Honor, can | chime in real quick, please?
THE COURT: Allright. Go.
MR. POPE: Okay. So | reviewed the transcript and Judge
Bailus in a couple of places -- you know, I'm looking at page 60 and 61
of the transcript — said that the State had to provide the order to the
Manpower employees, which we did. We read the order to them. So,
you know, the order requires that we get the phones so that they can be
copied. And so we did vthat. And the -- the assertion -
THE COURT: I'm — he's -- he's withdrawn the request.
MR. POPE: - or allegation that that wasn't done --
THE COURT: No, | don't think so.
MR. POPE: - it was inappropriate.
THE COURT: [don't know.
MR. POPE: So we complied with the order. We 1 mean,
Judge Bailus said that we had to have a good faith effort and we had to
provide the order to the employees and that if -- if something happened,
if -- if they refused, we had to file an affidavit to say what happened and
why.
THE COURT: And you did.
MR. POPE: And then Plaintiffs would -- Judge Bailus's

roadmap was they would seek subpoenas to get the phones to have
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them imaged. Copied. And, you know, so if they do that and they get
the phones, that's where Judge Bailus was going. To open it 'up to
depositiohs, it seems premature. It's not what they want. They want
what's on the phones. So it would seem that —

THE COURT: Well, what other mechanism can we -- can be
employed here to secure or protect that - that information? | mean --

MR. POPE: Well, | guess my point is, you know; our --

THE COURT: You're not going to be held -- nobody's going to
get held in contempt. Mr. Kemp has withdrawn the request fora
contempt order.

MR. POPE: Yeah.

THE COURT: Now I'm just trying to functionally help
everybody protect the information so --

MR. POPE: So aé much as | appreciate that, | think we've
complied with the order.

THE COURT: Aliright. Okay.

MR. POPE: And to address the -- the comment about
copying, we actually, in the back room, had a discussion about the
copying. And part of the reason why the Department thought it could --
could get it done within 10 days, perhaps, was because it was just
copying. It wasn't forensic imaging.

THE COURT: Right.

MR. POPE: Soif you read the transcript, we've complied with
what.Judge Bailus said we needed to do. And then they were supposed

to get a subpoena to try to get the phones. Whatever they do after
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we've complied with the order is kind of up to them. So | don't see why
depositions are being thrown on the table. It seems premature to me.

THE COURT: All right. Mr. Werbicky?

MR. WERBICKY: Indeed, I -- this was first brought up in a
reply brief on the -- wasn't the motion contempt? Yeah, reply brief on
their Motion for Contempt. It's really a separate request for an order. So
it should have been -- it should have been briefed a little bit more fully in
order to get there.

Nevertheless, what I'm really trying to do is make sure tha‘f -1
have no problem with them following standard discovery rules. If the
discovery rules allow for a subpoena to be issued prior to the -- the 16.1
conference, they -- they know Manpower.» They could probably get the
information -- the initial information from Manpower and then follow --
ﬂMomrupththatwhh—-wnhsubpoenasonthe——ontheimﬁVMuab
themselves.

So as long as the Rule 45 subpoena is appropriate prior to a
Rule 16 -- |

THE COURT: You don't stand in opposition to the request,
the oral request?

MR. WERBICKY: No.

THE COURT: So I'm going to — all right.

MR. POPE: Your Honor, I'm sorry, could | just add one more
thing?

THE COURT: Sure.

MR. POPE: Since we're arguing both motions together,
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correct?

THE COURT: Yeah, we are.

MR. POPE: So there was -- we've talked about the copying,
imaging confusion. There was also, | think, some confusion between
employee and independent contractor as far as what the contract said.
Judge Bailus seemed to be convinced that these were employees of the
State.

THE COURT: Oh.

MR. POPE: And if -- you know, | just note for the record,
page 5 of the contract, that's a little paragraph 4, and a big biock in the
middle, it says that none of the employees, none of the temporary
employees would be employees of the State. '

THE COURT: They're independent contractors.

MR. POPE: Correct.

THE COURT: Employees of Manpower.

MR. POPE: Correct.

THE COURT: Right.

MR. POPE: And that -- | mean, the contract also goes on,

Your Honor, on page 12 and it, you know, it sgys that the contract, it's

paragraph 4.2.13, says that the contractor has some responsibility to
take care of custody of the State personal tangible property and real
property. State-owned tangible property and real property. Nowhere
does this contract address intangible property or property of the
Manpower independent contractor employee-owned property.

So there was some confusion in that order with regard to what
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the State's responsibilities were.
THE COURT: Allright. Sorry, Mr. Pope, Mr. Werbicky.
'MR. POPE: Thank you.

THE COUF{T: What does Rule 45 say? NRCP.

MR. KEMP: Judge, we cited the cases in Footnote 3 of our
opposition to the - excuse me, of our reply. And these were the same
cases that were discussed at the hearing. And, basically, the case law
is that you can issue pre-16.1 deposition notices and subpoenas for
good cause. In this case, we would submit the good cause would be
that the evidence is going to disappear.

MR. WERBICKY: Of course, that's -- that's not the end of the
analysis.

THE COURT: Where are you at? What's the -- what's the
additional analysis for right now? Because | can make a finding for good
cause based upon the pending litigation and the record that's been built
so far.

MR. WERBICKY: Well, most (Sf the cases that deal with --
with allowing for pre-16.1 discovery deal with trademark infringement or
an ongoing violation of some -- of some right. These -- these licenses
have already been issued. So they essentially need to have that
unwound in order for anything to change. So that can be established
through the normal discovery process.

. Also, the Sedona Principles that we cited to specifically
indicate preservation orders and these type of pretrial discovery orders

with electronic information are only rarely granted under unique
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circumstances where there's a showing that there’s going -- that the
information is potentially relevant and is likely to be destroyed.

There's no indication that this auto delete function is on these
particular devices. There's no indication that any of the information on
there is potentially relevant. Even the Manpower employee -- the
Manpower contract talks about, you know, items relevant to the work
product. There's -- | don't even know, really, what their allegations in
this lawsuit are yet. And that's the reason for the -- for -- partially, for the
Motion to Dismiss.

THE COURT: Butif I - if | enter a limited order consistent
with what Mr. Kemp is talking about in terms of just protecting, you
know, an opportunity to engage under oath with the witness for the
limited purposes of securing the information and potentially the
discoverable information that might be destroyed as a function of routine
delete. |

MR. WERBICKY: Yeah, it's -- again, it's a function of
changing the rules simply because it's them, | guess. | mean --

THE COURT: Well, no, I'm not changing anything. I'm
trying -- the reality is the allegation has been -- allegations involving --
my concern is that there's information digitally -- currently digitally
available that might be not available after a set period of time, six
months, whatever it is. | just want everybody to be able to secure --

MR. WERBICKY: Sure.

THE COURT: -- the necessary information.

MR. WERBICKY: So --
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THE COURT: I'm not turning -- I'm not ordering that it
necessarily be turned over.

MR. WERBICKY: Sure. And, you know, it's -- that's --

THE COURT: Right now you have it in the vault. You didn't
hear me say, Give up the -- give up the copies of the -

MR. WERBICKY: No.

THE COURT: -- computers, give up the copies of the phone
you do have.

MR. WERBICKY: Right. No, we're talking about -- now about
information that's on -- on personal property.

THE COURT: Personal, yeah.

MR. WERBICKY: All right. So, you know, again, the - if -- if
they follow standard discovery, I'm -- I'm not really having a problem. If
they're asking for an extraordinary departure from the rules, then they
should provide an extraordinary reason for that. The preser\;ation orders
have been sent out. If they are — |

THE COURT: HaveAthey gone to the -- you don't even know
who their Internet - you doﬁ‘t even know who the service providers are
for the phones.

MR. KEMP: Judge, we --

MR. WERBICKY: No, that's -- that's true. We weren't -- we
weren't asked to give that -

THE COURT: Right.

MR. WERBICKY: - that out. We gave the information, the —
I'm sorry, the litigation hold orders both by the plaintitfs and by the — the
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attorney general's office to the Manpower employees. So they know
they are under requirement to preserve the information on their phones.
If they don't, then he'd be entitled to some kind of --

THE COURT: Okay.

MR. WERBICKY: -- instruction associated with it.

THE COURT: Well, it would be a Bass Davis instruction,
arguably, or theoretically at the time appropriate in the action.

MR. WERBICKY: So --

MR. KEMP: Judge, who wants to go there? | mean, what —
what we're trying to avoid is a big spoliation issue. You khow, I've
already told counsel that, you know, if any of these six phones gets lost
or destroyed or the data gets deleted, that we're reserving our right to
file a spoliation motion. |

THE COURT: Well, of course.

MR. KEMP: Because the -- the Manpower contract, which, by
the way, they didn't bring up at the hearing, we -- we brought it up at the
hearing, the Manpower contract, Section B, says that:

The contractor, Manpower, agrees that all the relevant books,
records, written, electronic, computer-related or otherwise, shall be
subject to reasonable inspection, examination, review, audit, and
copying by the State.

This isv ih their contract. And it says:

"All subcontracts shall reflect the requirements of this section.”

So these are Manpower employees that they have in a State

office. They work in a State office -- they're not working in a Manpower
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office -- that are under their direction and control, and under this section
B, they have the right to copy these things. And then, you know, now it's
time to copy them and they say, Oh, these are Manpower employees.
You know, some of them, at least as of the end of December, were still
working for them. In fact, | think all of them were still working for the
State.

So these people, they show up at the State tax offices in
Carson City every day with their phones and they --

MR. WERBICKY: Private phones.

MR. KEMP: -- can't tell them to walk over to T Davis's copy
center and get them copied? | mean, | think it's very disingenuous to try
to argue, Oh, Judge, you know, these people aren’'t under our control.
Because they are. ‘

These are the employees that they charged us two and a half
million dollars and then they hired to do the copying project. And | think
it's very simple here, you know, we -- the case law allows it, we'll serve
a -- a subpoena on them to -- to allow the phone for copying. If they
don't want to comply with the subpoena, we will take the deposition,
which is specifically allowed in Rule 27. 27 allows for depositions
before -- before the action -- before the action's even filed, we can take
depositions under 27, Your Honor. And I've done that before, usually in
cases where someone's going to die, to be honest. But it's always the
case where evidence is going to disappear.

And there can be no doubt that evidence is going to disappear

in this case, because of the auto delete function, which we've already

28

Shawna Ortega = CET-562 = Certified Electronic Transcriber « 602.412.7667

RSA

000242




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

{alked about. And so ! don't understand why the State doesn't want to
just eliminate any spoliation argument, because, you know, I'm not the
only lawyer that's going to make it on behalf of a disappointed applicant.

And so | think a reasonable thing to do would be just to allow
us to subpoena the six Manpower people, however the State wants to
do it, we'll serve the subpoenas through them. They are their
employees still.

THE COURT: Well, they're independent contractors of the

State.

MR. KEMP: Well, they -- they're -
MR. WERBICKY: They're independent contractors --
MR. KEMP: -- independent contractors that come to the State

office every day. |

MR. WERBICKY: And the RFP, specifically -- the request for

proposal, specifically, which is incorporated in the contract says,
specifically, that they are not State employees.

THE COURT: Okay. The -- | found that language, if |
understood it correctly, that Mr. Kemp was reading from regarding the
contract, employment contract, talked about acknowledging the potential
for downloading that information that we're -

Is that correct, Mr. Werbicky?

MR. WERBICKY: It's -- it's not correct, Your Honor. Because,
number one, there's a two-step process associated with that under --
under --

MR. KEMP: Your Honor, this is on page --
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MR. WERBICKY: -- federal case law.

MR. KEMP: -- page 8 of our reply, if you want to look at the
actual language.

MR. WERBICKY: That's nice, Mr. --

© The - first there's no question that the State does not have
possession of the phones. All right. There's also no indication that
Manpower itself has possession of the phones. It's the individuals
themselves that have possession of their personal property that they've
paid for and no one pays them for the -- for the use of their phones.

So in order for us to have, under the -- the case law --

THE COURT: Were they -- forgive me for not knowing this --

MR. WERBICKY: Sure.

THE COURT: -- but - and maybe it's in the brief, are they
provided a phone as a component of their -- their independent contract
with the State?

MR. WERBICKY: No, Your Honor, they're not. My -

THE COURT: And ! - and | don't really - and | don't want to
get down to the weeds in terms of what their responsibilities are. That's
not my role here. Right now I'm looking at a Motion for Reconsideration,
that the State is asking for relief from Judge Bailus's previously entered
order in terms of a timeline for compliance with the order and a dueling
Motion for Contempt, because you have not, by -- by your own
admissioh, complied - didn't comply within 10 days. Although I -- 1
don't -- there's no pending motion now. He's withdrawn the Motion for

Contempt.
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You've got a Mbtion for Protecﬁve Order --

MR. WERBICKY: Yes, Your Honor.

THE COURT: -- on -- | don't want to go outside the four
corners of my effort here. But it does -- and | also guess I'm taking this
as an oral motion to - upon withdrawing the Order of Contempt
against — or Request for Contempt against the State, there's a -- a oral
Motion to Permit Subpoena and Deposition, limited deposition, for --
under Rule 27 and 45 of these individuals who are in possession of
personal property that may or may not contain relevant information to
the future of the action.

MR. WERBICKY: Right.

THE COURT: Is that what we're doing?

MR. KEMP: | think --

THE COURT: Right?

MR. KEMP: | think it's actually a written motion, because we
put it in the reply, Your Honor.

"THE COURT: Oh.

MR. KEMP: But this is exactly what Judge Bailus said we
should do at the hearing. He was the one that suggested that we
subpoena the -- if - if the first effort to get the phones failed.

THE COURT: Okay.

MR. KEMP: He said to do this. So this is nothing new or
different.

THE COURT: Okay.

MR. KEMP: This is --
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MR. WERBICKY: So doing this, a 45 -- NRCP 45 subpoena,
provided it's allowed at this point, I've got no problem with that.

THE COURT: Good. So I'm going to -- I'm going to be -- |
want the minutes to reflect | want continuity with Judge Bailus's
previously entered order. I'm going to grant the Motion for
Reconsideration, the State is relieved of the obligation of complying
within the - with the 10-day requirement previously ordered.

I'm going to deny the Motion for Contempt, one, because
there's no grounds for it, and two, it was withdrawn.

Also consistent with Judge Bailus's previous order, I'm going
to allow limited deposition of the individuals identified as the Manpower
emplbyees for purposes of determining who their service provider might
be and making sure they are aware of the previous order to permit the
imaging of their phone.

~ But again, it's not automatically -- if they agree, it's not
automatically turned over; it's just protected, so that you can -- you can
all fight about it later. |

MR. WERBICKY: Right.

THE COURT: Correct?

MR. KEMP: Your Honor, can we also ask -

MR. WERBICKY: Yes.

MR. KEMP: -- for the type of phone during the deposition?
Because the type of phone -- '

THE COURT: That makes - it's relevant.

MR. KEMP: Right. Right.
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THE COURT: Because | guess the technology will probably
be --

MR. WERBICKY: Yeah.

THE COURT: -- proprietary.

MR. WERBICKY: Okay. So -

THE COURT: But those are the - those are the areas of
fimited inquiry.

MR. WERBICKY: Type of phone.

THE COURT: Type of phone.

MR. WERBICKY: So’rry, what else?

MR. KEMP: Service provider.

THE COURT: Do they -- do they understand that they're --

MR. WERBICKY: Service provider.

THE COURT: -- they'll be a -- there's a limitation of the order
that what's relevant in the action would only be turned over as opposed
to a -- their personal --

MR. WERBICKY: Yeah, they -- | don't have a problem with
that. We told them that.

MR. KEMP: Yeah.

MR. WERBICKY: The ones that we were able to talk to, we
told them that.

THE COURT: Okay. That's two. And there was three.

MR. KEMP: And, Your Honor, who counseled them -- the last
thing we want to talk about is who counseled them not to produce the

phone? Because they were all going to produce the phone, and then
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according to Davis, they went and spoke to somebody that's been
unidentified, | have no idea who that is.

THE COURT: Well, as long as it's not vio!étion of another
order, like an attorney-client privilege or --

MR. KEMP: As long as it's not an attorney-client privilege.

THE COURT: Well, | don't know. There are --

MR. WERBICKY: Now we're getting -- we're getting into
standardized discovery at this point.

THE COURT: We kind of are.

MR. WERBICKY: Yeah.

THE COURT: | agree with you, Mr. Werbicky.

Just the two areas of inquiry. Let's protect the data --

MR. KEMP: Okay.

THE COURT: -- and identify enough information so plaintiff
can have the tools they need to do the work. All right?

MR. WERBICKY: Okay.

MR. KEMP: | think it was three areaxs; Your Honor.

THE COURT: Three areas.

MR. KEMP: The preservation order that they were informed
of it.

MR. WERBICKY: Uh-huh.

MR. KEMP: And that they understand it. The service
provider, and the type of phone.

THE COURT: Correct.

MR. WERBICKY: Okay.
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MR. KEMP: And this would only be if they still refuse to
produce the phone.

THE COURT: Right. And again, the same protocol in play as
the previous order. If they agree to the imaging of the phone, that's just
secured, it's not disclosed.

MR. WERBICKY: Kind of a procedural thing here, based on
what we're talking about, so we just do a -- a Notice of Deposition?
Because, | mean, we can't really -

THE COURT: He's going to have to --

MR. WERBICKY: -- | don't think we can compel it.

THE COURT: He's going to have to subpoena them pursuant
to Rule 45, and he's permitted under Rule 27 as I read it here now.

MR. WERBICKY: To do a pretrial -- pre - yeah.

THE COURT: Yeah, to take a depositidn before the action.
And I'm limiting it. It's not a full - it's not a full deposition on all facts that
might be relevant to the action, but limited for the sole purposes of
protecting any electronically stored ESI.

MR. WERBICKY: Right.

MR. KEMP: Your Honor, what | anticipate doing is just Notice
of Deposition is just the name of Manpower Number 1, Number 2 and
Number 3, because of their confidentiality concerns.

THE COURT: Okay.

MR. KEMP: And then working with counsel, of course, to --

THE COURT: That -- that seems to be --

MR. KEMP: --try and resolve -- yeah.

35

Shawna Ortega =~ CET-562 = Certified Electronic Transcriber = 602.412.7667

RSAC

00249

]




10

11

12

13

14 |

15
16
17
18
19
20
21
22
23
24

25

THE COURT: - afair course. All right?

Mr. Werbicky, | know you're — you don't know what you don't
Know.

MR. WERBICKY: Right.

THE COURT: But, frankly, you're going to be back on your
protective order on the 19th.

MR. WERBICKY: When we'll be able to report then.

THE COURT: You got ambushed a little bit this morning. So
we'll see where the 19th takes us. All right?

MR. WERBICKY: Wonderful, Your Honor.

THE COURT: Mr. Kemp, you're going to prepare the order.

MR. KEMP: And I'm going to run it by Mr. Werbicky.

THE COURT: Perfect. Thank you, gentlemen.

MR. WERBICKY: Thank you, Your Honor.

THE COURT: Anything else we can do today?

MR».V’WERBICKY: Thank you very much, Your Honor.

MR. POPE: Thank you, Your Honor.

THE COURT: Good.

[Proceeding concluded at 10:15 a.m.]
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