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VI
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AA 1483-1488
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Organization]

3 O D L Q' MalLBXbit 34

[Live Work - Organization Document:
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3 O D L QMalLEXMIt 43
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3 O D L @ MalL EXMIgjt 40040
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3 O D L QMalLEXbIt 40046
[Personal GuarantyLease]
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[Personal Guaranty Lease]

3 O D L Q'MalLBEXhbit 50001
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XVII

XVII

XVII

XVII

XVII
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AA 28792900

AA 2901

AA 2902-2904

AA 29052906

AA 2907
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AA 29182943

AA 2944-2950

AA 2951-2954
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AA 3034-3037
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Undated
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Undated

Undated

Undated

Undated
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Description

3 O D L JK4ILExXHibTE 70053
>S5LFKTV JHHV@

3 O D L Q' MalLBXhbt 70054
>5LFKTV )HHV @

3 O D L @' MalLBXNbIt 70055
>0XLMH $SWWRUQH\TV

3 O D L QMalLBEXNbIt 70056
>0XLMH $WWRUQH\{TV

3 O D L QMalLEXhbit 70060
[UnderlyingJudgment & Interest]

3 O D L @'MalLBXNbIt 70062
>SSWWRUQH\TV )HHV &F

3 O D L JK4ILExXHbTE 70063
S5LFEKJV JHHV@

3 O D L QW4ILEXHibTE 70064
>5HLVPDQ $WWRUQH\Y

3 O D L QW4ILEXhibTE 70065
>5HLVPDQ $WWRUQH\Y

3 O D L O MalLExhibtt 70067
[Muije SWWRUQH\TV )HHV

3 O D L QMallBxhbit 70075
>SSWWRUQH\TV )HHV &F

3 O D L O MalBxhibtt 70076
>S5HLVPDQ $WWRUQH\T

3 O D L @QrallBxhbtt 70077
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XVIII

XVIII

XVII
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XIX

XIX

XIX
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AA 3038-3044

AA 3045

AA 3046-3220

AA 3221-3228
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AA 3244-3263

AA 3264-3359

AA 3360-3375

AA 3376
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3 O D L Q' MalLBEXNbIt 70078

>S5LFKTV JHHV@

3 O D L O MalLExHibtE 70079
>SOXLMH $WWRUQH\{V

0 L W F KTHaDEXHfibt 90054
[Surender/Termination Agreement]

0 L W F KTHaDEXHibt 90069
[Release of Lease Guaranty]

0 L W F KTHaDEXH§it 90075

[FC/LW - Entity Details]

Mit F K H Ti@l fXxhibit 90079
[10th NRCP 16.1 Disclosures:

Underlying Action]

Xiii

XIX

XIX

XX

XX

XX

XX
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AA 3377-3463

AA 3464-3511

AA 3512-3516

AA 3517-3521
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SODLQWLIIVY )LUVW 6.

16.1 Disclosurg¢Sealed]

Motion to Alter/Amend Judgment

[Casino Coolidge]Sealed]

Motion to Alter/Amend Judgment
[Casino Coolidge]Continued]Sealed]

3 O D L Q' MalLBEXNbIL 2

[Aquarius Owner/LVLR [Sealed]

3 O D L Q' MalLBExXhbit 27

[Meadows Bank Statement] [Partial

Document Only[Sealed]

3 O D L @' MalLBxXhbit 32

[Casino Coolidge Operating

Agreement]Sealed]

3 O D L Q' MalLBXNbIE 35

[Live Work Manager Company

Documents]Sealed]

3 O D L Q'MalLBXNbIt 40

[Wink One Company Documents]

[Sealed]

3 O D L @ MalLBExXhbft 52

[FC Live Work Company Documents

[Sealed]

3 O D L QkalLEXhDbIE 10002
[LVLP Holdings 2007 Tax Return]

[Sealed]
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Vol.

XXI

XX

XX

XX

XX

XXIV

XXIV

XXIV

XXIV

XXIV
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SAA 1-72
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SAA 514547

SAA 548
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Undated
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Undated

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Description

Plaintiffs Trial Exhibit 10003
[LVLP Holdings 2008 TaxReturn]
[Sealed]

3 O D L O kalLBAbIt 10004
[LVLP Holdings 2009 Tax Return]
[Sealed]

3 O D L @ MalLBEXhbft 20024
[Sighature Bank 2012016][Sealed]

3 O D L QMalLEXbIt 20026
[Sighature Bank April 2015Sealed]

3 O D L QkalLBExhbit 30002
[LVLP G/L 2007][Sealed]

3 O D L QkalLExhbIt 30031
[LVLP G/L 2008][Sealed]

3 O D L QMalLEXhbIt 30062
[Mitchell Contributions][Sealed]

3 O D L QMalLBEXhbit 30063
[Capital Contributions]Sealed]

3 O D L @vaLExhibit 30066
[Unallocated Contributiong[Sealed]

3 O D L Q' MalLBEXhbIt 30067
[Mitchell Amounts Paid[Sealed]

3 O D L @MalLBxhbit 30086
[Mitchell Loan Balances||Sealed]

3 O D L Q' MalLBEXHbit 30087
[Liberman Loan Balance$$ealed]

XV

XXIV

XXIV

XXIV

XXIV

XXIV

XXIV

XXIV

XXIV

XXIV

XXIV

XXIV

XXIV

Bates No

SAA 678692

SAA 693709

SAA 710742

SAA 743

SAA 744

SAA 745764

SAA 765770

SAA 77774

SAA 775

SAA 776780

SAA 781783

SAA 784786
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Undated

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Description

3 O D L @ MalLEXMIgjt 40043
[Release of Lease Guarani$jealed]

3 O D L Qk\aLExMHjt 50038
[Wall Street Settlement Agreement]
[Sealed]

3 O D L Q'MalLBEXhbit 60001
[Wall StreetEngagement Lettér
[Sealed]

3 O D L Q'MalLBEXhbit 60053
[Rich Working Papss] [Partial
Document Only[Sealed]

3 O D L QkalLEXhbIt 60053
[Rich Working PapergPartial
Document Only] [Continuef$ealed]

3 O D L Q'MalLEXhbIt 60053
[Rich Working Papers] [Partial
Document Only] [Continueibealed]

3 O D L @ MalL ExMKjt 70009
[Liberman Contributions|Sealed]

3 O D L QkalLBExhbit 70015
[Mitchell Contribuions][Sealed]

3 O D L QkalLBExhbIt 70021
[LVLP Balance Sheet2015][Sealed]

3 O D L @MalLBxhbit 70043
[Rich Initial Expert Report[Sealed]

3 O D L O kalLBEXhDbIE 70043
[Rich Initial Expert Report]
[Continued]Sealed]

XVi

XXIV

XXV

XXV

XXV
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XXVII

XXVII

XXVII

XXVII

XXVIII

XXIX

Bates No

SAA 78789

SAA 790820

SAA 821-825

SAA 8261039

SAA 1040128¢

SAA 12901414

SAA 1415141¢

SAA 1419142~

SAA 1423

SAA 1424167¢

SAA 16741704



Date

Undated

Undated

Undated

Undated
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3 O D L Q' MalLBEXNbIt 70072

[LVLP G/L 2011][Sealed]

3 O D L QkalLBxdwbt 70074
[LVLP Adjusted Entries 201|Sealed

0 L W F KTHaDEXibit 90001
[Forest City Agreemen{Sealed]

0 L W F KTHaDEXHidt 90052
[Casino Coolidge Title Documents]

[Seakd]

Xvii

XXIX

XXIX

XXIX

XXIX

Bates No

SAA 1705171z

SAA 17131714

SAA 17151807

SAA 1808182(
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7/17/18 Amended Business Court Order V AA 879-882

8/21/17 Amended Complaint Il AA 307-340

9/5/17 Answer to Amendd Complaint Il AA 341-351

9/8/17 Answer to Amende@€omplaint | AA 352-361
[Liberman and 305 Las Vegas]

12/9/19 Answer to Complaint in Intervention VI AA 11241133
[305 Las Vegas]

12/19/1¢  Answer to Complaint in Intervention VI AA 1156-1160
[Mitchell Defendants]

12/23/1€¢  Answer toComplaint in Intervention VI AA 1171-1179
[Liberman and Casino Coolidge]

7/18/17 Business Court Order Il AA 293-297

2/20/18 Business Court Order [Amended] 1] AA 479-481

7/26/16 Complaint (Qiginal) I AA 1-19

11/18/1¢ Complaint in Intervention \ AA 1052-1082

11/7/18 Court Minutes- November 7, 2018 V AA 886-887

2/4/20 Court Transcript February 4, 2020 XV AA 2422-2456

[Motions to Alter/Amend]

11/18/1€  Court Transcript November 18, 201<¢  VIII AA 15251532
[Motion to Intervene]

Xvili
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4/25/17
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4/26/18

5/30/18

10/24/17
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'HIHQGDQW YV /IDV
for Summary Judgment
'"HIHQGDQW{TV /IDV

Motion for Summary Judgment

DefendaQ WV Y ORWLRQ WK
SODLQWLIIVY &RPSODI

'"HIHQGDQWVY ORWLRQ
Jury Demand

'"HIHQGDQWVY 5HSO\ W
Dismiss

'"HIHQGDQWVY 5HSO\ W
Opposition to CounteMotion for
Advisory Jury

Errata to Complaint in Intervention

-RLQGHU WR OLWFKHO
to Alter/Amend Judgment
[Liberman and Casino Coolidge]

-RLQGHU WR OLWFKHO
to Compel Discovery [Liberman and
305 Las Vegas]

-RLQGHU WR OLWFKHO
to Motion to Compel Discovery

Joint Case Conference Report
[Partial Document Only]

Joint PreTrial Memorandum
[Partial Document Only]

XiX

VI

VI

VI

VI

Bates No

AA 915-936

AA 981-991

AA 60-88

AA 49-59

AA 269-292

AA 152-162

AA 1083-1088

AA 1392-1394

AA 726-728

AA 829831

AA 362-470

AA 11831202



Date

2/14/20

4/19/18

11/21/1¢€

11/16/1¢€

2/20/20

2127120

5/30/18

12/19/1¢

Undated

Undated

Undated

Description

OLWFKHOO '"HIHQGDQW
Alter/Amend Judgment

OLWFKHOO "HIHQGDQW
Compel Discoery

OLWFKHOO "HIHQGDQW
Dismiss or, in the alternative, Motion
for Summary Judgment

OLWFKHOO 'appo§ticra W
Motion to Intervene

Mitchell DefendD QW VY| 2SSR)
SODLQWLIIVYT ORWLRAQ

OLWFKHOO '"HIHQGDQW
SODLQWLIIVY] ORWLRQ
Errors andncorporate Prdudgment

Interest

Mitchell DefendaQ WV | 5HS O\
to Compel Discovery

OLWFKHOO 'HIHQGDQW
to Dismiss or, in the alternative, Moti
for SummaryJudgment

0 L W F KTHaDEXibit 90001
[Forest City Agreemen{jSealed]

0 L W F KTHaDEXHiMt 90052
[Casino Coolidge Title Documents]
[Sealed]

0 L W F KTHaDEXHfibt 90054
[Surrender/Termination Agreement]

XX

VI

Vi

VI

VI

Vi

XXIX

XXIX

XX

Bates No

AA 13711391

AA 490-725

AA 10951123

AA 1037-1045

AA 1402-1408

AA 1461-1467

AA 796-828

AA 1161-1170

SAA 17151807

SAA 1808182C

AA 3512-3516



Date

Undated

Undated

Undated

2/14/20

1/27/20

1/27/20

11/12/1¢€
11/20/1€
2/15/18

8/9/17

5/24/17

2/24/20

9/23/19

Description

0 L W F KTHaDEXHibt 90069
[Release of Lease Guaranty]

0 L W F KTHaDEXH§ibt 90075
[FC/LW - Entity Details]

0 L W F KTHaDEXH§iMt 90079
[10th NRCP 16.1 Disclosures:
Underlying Action]

Motion to Alter/Amend Judgment
[Liberman and Casino Coolidge]

Motion to Alter/Amend Judgment
[Casino Coolidge]Sealed]

Motion to Alter/Amend Judgment
[Casino Coolidg] [Continued]Sealed]

Motion to Intervene
NEO re: Continu®iscovery (Second)

NEO re: Continue Discovery [First]

1(2 UH '"HIHQGD®@WVY
Dismiss
1(2 UH '"HIHQGDQWVT

and CounteiMotion for Advisory Jury
NEO re: Directed Verdict and
Judgment for Defendant, 305 Las
Vegas

NEO re: Discovensanctions

XXi

XX

XX

VI

XX

XXIII

VI

VI

Bates No

AA 3517-3521

AA 3522-3524

AA 3525-3543

AA 13251352

SAA 73323

SAA 324513

AA 994-1036
AA 888-894
AA 471-478

AA 298-306

AA 163169

AA 1435-1439

AA 940-952



Date

11/30/1€

6/19/18

3/30/20

3/30/20

3/30/20

11/18/1¢

5/14/20

7/3/18

5/13/20

5/30/19

5/13/20

Description

NEO re: Dismissal of Defendant,

Liberman Holdings

1(2 UH OLWFKHOO 'HII
WR &RPSHO 'LVFRYHU'

CounterMotion

NEO re: Motion to Alter/Anend

Judgment
[Casino Coolidge]

NEO re: Motion to Alter/Amend

Judgment
[Mitchell Defendants]

NEO re: Motion to Alter/Amend

Judgment

[Liberman and Casino Coolidge]
NEO re: Motion to Intervene

NEO re: Motion to Retax anBlettle

Costs

1(2 UH 3O0ODLQWLIIVY (

Application for OSC

1(2 UH 30DLQWLILIIVY (
SWWRUQH\YV )HHV

1(2 UH 3O0ODLQWLIIVY (

Discovery

1(2 UH 30ODLQWLIIVY (
Minor Errors and Incorporate Rre

Judgment Interest

XXii

\Y,

Vv

VI

VIl

VI

VI

VIl

Vv

VI

Vv

VI

Bates No

AA 895-902

AA 862-868

AA 1483-1488

AA 14891494

AA 1492-1500

AA 1046-1051

AA 15181524

AA 869-878

AA 1501-1510

AA 903-914

AA 1511-1517



Date
11/21/1¢€
2/21/18

1/16/20

1/17/19

2/25/20

2/26/20

8/28/19

1/19/18

2/6/20

2/13/20

10/7/19

6/14/17

Description

NEO re: Redactions and Sealing
NEO re: StipulatedProtective Order

NOE Findings of Fact, Conclusions ¢
Law and Judgment
[Original]

NOE Findings of Fact, Conclusions ¢
Law andJudgment
[Amended]

Notice of Appeal
[Liberman and Casino Coolidge]

Notice of Appeal
[Mitchell Defendants]

Notice of Filing Bankruptcy

SODLQWLIIVY )LUVW 6.
16.1 Disclosurg¢Sealed]

SODLQWLIIVY ORWLRQ

SODLQWLIIVY] ORWLRQ
Errors and Incorporate Rdeidgment
Interest

SODLQWLIIVY 2SSRVLW
305 Las Vegas, Motion for Summary
Judgment

SODLQWLIIVY 2SSRVLW
Motion to Dismiss

XXili

VI

Vi

VI

VI

XXI

VI

VI

VI

Bates No
AA 10891094
AA 482-489

AA 12031220

AA 1221-1238

AA 1440-1442

AA 14431460

AA 937-939

SAA 1-72

AA 12391289

AA 12901324

AA 953-980

AA 170-268



Date

4/17/17

5/11/18

12/12/19

2/14/20

2/20/20

3/6/20

3/13/20

6/5/18

Undated

Description

SODLQWLIIVY 2SSRVLW
Motion to Strike Jury Demand;
CounterMotion for Advisory Jury

SODLQWLIIVY 2SSRVLW
'"HIHQGDQWVY ORWLRQ
Discovery; CounteMotion for
Disclosure of UARedacted Emails
[Partial Document Only]

SODLQWLIIVY 2SSRVLW
'"HIHQGDQWVY ORWLRQ
the alternative, Motion for Summary
Judgment

SODLQWLIIVY 2SSRVLW
Alter/Amend Judgment
[Liberman and Casino Coolidge]

SODLQWLIIVY 2SSRVLW
Alter/AmendJudgment
[All Parties]

SODLQWLIIVY 5HSO\ W
SWWRUQH\TV )HHV

SODLQWLIIVY 5HSO\ W
Minor Errors and Incorporate Rre
Judgment Interest

SODLQWLIIVY 6XSSOHF
OLWFKHOO '"HIHQGDQW
Compel Discovery and Count&fotion
for Disclosure of UrRedacted Emails

Plaintiff VTrial Exhibit 1
[Ownerships Interests]

XXIV

Vi

VI

VI

VIl

VIl

XV

Bates No

AA 89-151

AA 729-795

AA 1134-1155

AA 13531370

AA 14091434

AA 1468-1475

AA 14761482

AA 832-861

AA 2457



Date

Undated

Undated

Undated

Undated

Undaed

Undated

Undated

Undated

Undated

Undated

Undated

Description

3 O D L @ MalLBEXNbit 2
[Agquarius Owner/LVLP]Sealed]

3 O D L QWalLBExbYt 3
[LVLP Organization Documents]
3 O D L QkalLEXNDIE 9
[Live Work, LLC - Nevada SOS]

3 O D L Q' MalLBXNbIE 10

[Live Work Organization Documents

3 O D L @MalLBEXhbTt 12
[Term Restructure Forest City]

3 O D L O MalLBExXhbtt 17
[305 Las Vegas Entity Details]

3 O D L @ KalLBxHbSt 18
[305 Las Vegas Organization
Documents]

3 O D L @ MalLBXnbit 19
[305 Second Avenue Associates
Entity Details]

3 O D L QMalLBxbit 20
[305 Las Vegas Certificate of
Formation]

Plaintiffs fTrial Exhibit 21
[305 Las Vegas Operating
Agreement]

3 O D L @ melLBXnbft 23
[List Managers 305 Las Vegas]

XXV

XX

XV

XV

XV

XV

XV

XV

XV

XV

XV

XV

Bates No

SAA 514547

AA 2458-2502

AA 2503-2505

AA 2506-2558

AA 2559-2563

AA 2564-2566

AA 2567-2570

AA 2571-2572

AA 25732574

AA 25752597

AA 2598



Date

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Description

3 O D L @ MalLBExXhbtt 27
[Meadows Bank StatemerjRartial
Document Only[Sealed]

3 O D L Q' alLBxb1E 30
[CasinoCoolidge- Articles of
Organization]

3 O D L @MalLBEXhbtt 32
[Casino Coolidge Operating
Agreement]Sealed]

3 O D L QMalLBEXhbTt 34
[Live Work - Organization Document:

3 O D L QMalLBXnbit 35
[Live Work Manager Company
Documents[Sealed]

3 O D L QMalLBEXhbit 38
[Wink One- Organization Documents

3 O D L @'MalLBxXnbit 40
[Wink One Company Documesit
[Sealed]

3 O D L QkalLBExhbYt 4 3
[L/W TIC Successor Operating
Agreement]

3 O D L QMalLBxbtt 44
[Meyer Property Operating
Agreement]

3 O D L QkalLBxhbYt 45
[Leah Property Consents]

XXVI

XX

XV

XXIV

XV

XXIV

XV

XXIV

XVI

XVI

XVI

Bates No

SAA 548

AA 2599-2603

SAA 549578

AA 26042657

SAA 579582

AA 2658-2660

SAA 583588

AA 2661-2672

AA 26732677

AA 26782693



Date

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Description

3 O D L @ MalLBEXhbft 52
[FC Live Work Company Documents
[Sealed]

3 O D L QkalLExhbIE 10002
[LVLP Holdings 2007 Tax Return]
[Sealed]

Plaintiffs fTrial Exhibit 10003
[LVLP Holdings 2008 Tax Return]
[Sealed]

3 O D L @ MalLBEXhbft 10004
[LVLP Holdings 2009 Tax Return]
[Sealed]

3 O D L @ kalLBxhbSt 20024
[Signature Bank 2022016][Sealed]

3 O D L QkalLEXhbIt 20026
[Signature Bank April 2015Sealed]

3 O D L T MILEXNbT 30002
[LVLP G/L 2007] [Sealed]

3 O D L T MILEXNbT 30031
[LVLP G/L 2008] [Sealed]

3 O D L Qk\aLExMHjt 30062
[Mitchell Contributions][Sealed]

3 O D L @MallBxhbit 30063
[Capital Contributions]Sealed]

3 O D L Q' MalLEXbt 30066
[Unallocated Contributiong[Sealed]

XXVil

XXIV

XXIV

XXIV

XXIV

XXIV

XXIV

XXIV

XXIV

XXIV

XXIV

XXIV

Bates No

SAA 589659

SAA 660677

SAA 678-692

SAA 693709

SAA 710742

SAA 743

SAA 744

SAA 745764

SAA 765770

SAA 771774

SAA 775



Date

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Description

3 O D L @ MalLEXhbIt 30067
[Mitchell Amounts Paid[Sealed]

3 O D L QkalLEXhDbIt 30086
[Mitchell Loan Balances||Sealed]

3 O D L QkalLEXhbIE 30087
[Liberman Loa Balances]Sealed]

3 O D L Q'MalLEXhbit 40001
[Settlement StatemenCasino
Coolidge]

3 O D L Q' MalLEXhbit 40002
[Aguarius Settlement Statement]

3 O D L QkalL ExMUjt 40006
[Live Work Settlement Statement]

3 O D L Q' alLBxnibtt 40007
[Final Settlement StatemenForest
City]

3 O D L @ MalLEXMIgt 40040
[Deed- Casino Coolidge]

3 O D L QkalLBEAhbIt 40041
[Deeds- Casino Coolidge]

3 O D L QkalLEXhbIt 40042
[Deeds- Casino Coolidge]

3 O D L @ MalLBxhbit 40043
[Release of Lease Gramty][Sealed]

3 O D L QkalLBExhbit 40046
[Personal GuarantyLease]

XXVili

XXIV

XXIV

XXIV

XVI

XVI

XVI

XVI

XVI

XVI

XVI

XXIV

XVI

Bates No

SAA 776780

SAA 781783

SAA 784786

AA 2694

AA 26952702

AA 27032704

AA 27052707

AA 2708-2709

AA 27102714

AA 27152730

SAA 78789

AA 2731-2739



Date Description Vol. Bates No

Undated 3 O D L @WMaILBANDIE 40047 XVI AA 2740-2747
[Personal GuarantyLease]

Undated 3 O D L @WMalLBxhbIt 50001 XVI AA 27482752
[Underlying Complaint: AO7-551073]

Undated 3 O D L Q' kallBxhbft 50002 XVI AA 27532766
[Underlying First Amended Complair
and CounteClaim: A-07-551073]

Undated 3 O D L @WMaILEXMUt 50006 XVI AA 2767-2791
[Underlying Action: FFCL]

Undated 3 O D L @QWMalLBXNDIE 50007 XVI AA 2792-2794
[Underlying JudgmentA-07-551073]

Undated 3 O D L @WMalLBxhbIE 50008 XVI AA 27952797
[Underlying Amended Judgment]

Undated 3 O D L QkalLEXhbIE 50037 XVI AA 2798-2825
[Rich Supplemental Expert Report]

Undated 3 O D L @QWMalILEXNDIE 50038 XXV SAA 790820
[Wall Street Settlement Agreement]
[Sealed]

Undated 3 O D L @WMalLEXNDIE 50040 XVI AA 2826-2878

[Settlement Ageement Heartland]

Undated 3 O D L @WMalLBXhDbIE 50042 XVI AA 28792900
[Mitchell Response Bar Fee Dispute]

Undated 3 O D L QWMalLBxHbIt 60001 XXV SAA 821-825

[Wall Street Engagement Letjer
[Sealed]

XXIX



Date

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Undatel

Undated

Description

3 O D L Q' MalLEXhbIt 60002
[Emails]

3 O D L Q' MalLEXhbIt 60005
[Emails]

3 O D L @ vhaLExhibit 60053
[Rich Working Papers] [Partial
Document Only[Sealed]

3 O D L Q'MalLBEXhbit 60053
[Rich Working Papers] [Patrtial
Document Only] [Continueibealed]

Plaintiff VTrial Exhibit 60053
[Rich Working Papers] [Patrtial
Document Only] [Continuef$ealed]

3 O D L QMalLBEXhbSt 70003
[Disregarded Entities]

3 O D L @Q'MalLBEXbit 70009
[Liberman Contributions]Sealed]

3 O D L QMalLBEXhbt 70015
[Mitchell Contributions][Sealed]

3 O D L QkalLBxnibtt 70021
[LVLP Balance Sheet2015][Sealed]

3 O D L @MalLBxhbit 70023
[LVLP Holdings Entities]

3 O D L @ MallBxhbit 70030

[Underlying Action- Discovery
Request]

XXX

XVI

XVI

XXV

XXVI

XXVII

XVI

XXVII

XXVII

XXVII

XVI

XVII

Bates No

AA 2901

AA 2902-2904

SAA 826-:1039

SAA 104G128¢

SAA 12961414

AA 2905-2906

SAA 1415141¢

SAA 1419142~

SAA 1423

AA 2907

AA 2908-2917



Date

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Description

3 O D L @ ralLBxhibit 70036
[Reisman$ WWRUQH\TV )HF}

3 O D L TKILEXNbEE 70037
>S5HLVPDQ $WWRUQH\T

3 O D L O MalLExhibtt 70038
>S5HLVPDQ $WWRUQH\T

3 O D L QMalL EXMKt 70042
[New Jersey Fees/Gts]

3 O D L QMalLEXbSt 70043
[Rich Initial Expert Report]Sealed]

3 O D L QkalLBxnibtt 70043
[Rich Initial Expert Report]
[Continued]Sealed]

3 O D L @' MalLBXNbIt 70045
>5LFKYV )HHV @

3 O D L QMalLBEXhbit 70052
[Document List LVLP]

3 0 D L QHalBxhibf 70053
S5LFKJV JHHV@

P O D L QTWalL ExNiljt 70054
>5LFKYV )HHV @

3 O D L Q' MalLBxhbit 70055
>0XLMH $WWRUQH\TV

3 O D L O MalLExhibtt 70056
[OXLMH $SWWRUQH\TV )

XXXI

XVII

XVII

XVII

XVII

XXVIII

XXIX

XVII

XVII

XVII

XVII

XVIII

XVIII

Bates No

AA 2918-2943

AA 2944-2950

AA 2951-2954

AA 29552968

SAA 1424167z

SAA 16741704

AA 2969-3033

AA 3034-3037

AA 3038-3044

AA 3045

AA 3046-3220

AA 3221-3228



Date

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Undated

Description

PlaintL | I'Mifil Exhibit 70060
[Underlying Judgment & Interest]

3 O D L @ MalLBXNbIt 70062
>SSWWRUQH\TV )HHV &F

3 O D L JK4ILEXHbE 70063
S5LEKJV JHHV@

P O D L QTwal ExNiljt 70064
>5HLVPDQ $WWRUQH\Y

3 O D L QW4ILEXHibTE 70065
>5HLVPDQ $WWRUQH\Y

3 O D L O MalLExHibTE 70067
>SOXLMH $WWRUQH\{V

3 O D L QkalLBxnibtt 70072
[LVLP G/L 2011][Sealed]

3 O D L O MalLBEXhbtt 70074
[LVLP Adjusted Entries 2012[Sealed

3 O D L JMILEXNbT 70075
> $ W W RESESICOSLS]

3 O D L TKILEXNbEE 70076
>S5HLVPDQ $WWRUQH\T

3 O D L QMallBxhbit 70077
>5HLVPDQ $WWRUQHN\Y

3 O D L WaILEXHibT 70078
> 5 L Reds]

XXXii

XVII

XVIII

XVIII

XVII

XVII

XVIII

XXIX

XXIX

XIX

XIX

XIX

XIX

Bates No

AA 32293230

AA 3231

AA 3232-3237

AA 3238-3240

AA 32413243

AA 3244-3263

SAA 1705171z

SAA 17131714

AA 3264-3359

AA 3360-3375

AA 3376

AA 3377-3463



Date

Undated

2127117
11/12/1¢€

2/20/20

12/26/1¢
7/30/18

12/30/18

12/31/1¢

1/2/20

1/3/20

1/6/20

1/7/20

Description

3 O D L QMalLBEXNbIt 70079
>0XLMH $WWRUQH\{TV

Proofs of Service

Receipt of Copy

Reply to Motion to Alter/Amend
Judgment

[Liberman and Casino Coolidge]
Satisfaction of Judgment

Second Amended Business Court O

Trial Transcript - Day 1
[December 30, 2019]

Trial Transcript - Day 2
[December 31, 2019]

Trial Transcript - Day 3
[January 2, 2020]

Trial Transcript - Day 4
[January 3, 2020]

Trial Transcript - Day 5
[January 6, 2020]

Trial Transcript - Day 6
[January 7, 2020]

XXXili

VI

VI

Vi

Vv

XI

XIl

Xl

XIV

Bates No

AA 3464-3511

AA 20-48
AA 992-993

AA 13951401

AA 1180-1182
AA 883-885

AA 15331697

AA 16981785

AA 1786-1987

AA 1988-2163

AA 21642303

AA 2304-2421
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Electronically Filed
10/7/2019 3:47 PM
Steven D. Grierson
CLERK OF THE COURT

OMSJ

JOHN W. MUIJE & ASSOCIATES
JOHN W. MUIJE, ESQ.

Nevada Bar No: 2419

1840 East Sahara Avenue, Suite 106
Las Vegas, NV 89104

Telephone No: (702) 388002
Facsimile No:  (702) 388135

Email: Jmuije@muiglawoffice.com
Attorneys for Plaintiffs

DISTRICT COURT
CLARK COUNTY, NEVADA

RUSSELL L. NYPE; REVENUE PLUS, LLC,
Does I through X; DOES | through X, DOE
CORPORATIONS | through X; and DOES
PARTNERSHIPS | through X;

Plaintiffs. CASE NO: A16-740689B
VS.
DEPT NO: Xl
DAVID J. MITCHELL; BARNET LIBERMAN;
LAS VEGAS LAND PARTNERS, LLC; MEYER
PROPERTYY, LTD.; ZOE PROPERTY, LLC;
LEAH PROPERTY, LLC; WINK ONE, LLC; PLAINTIFFS YOPPOSITION TO
LIVE WORK, LLC; LIVE WORK MANAGER, MOTION FOR SUMMARY
LLC; AQUARIUS OWNER, LLC; LVLP JUDGMENT AND
HOLDINGS, LLC; MITCHELL HOLDINGS, COUNTERMO TION FOR
LLC; LIBERMAN HOLDINGS, LLC; 305 LAS DISCOVERY PURSUANT TO
VEGAS, LLC; LIVE OWRKS TIC SUCCESSOR NRCP 56()
LLC; CASINO COOLIDGE, LLC; DOES |
through 1ll, and ROE CORPORATIONS | throug
I, inclusive,

Defendarts.

COME NOW Plaintiffs, RUSSELL L. NYPE and REVENUE PLUS, LLC,

through their attorney oecord, JOHN W. MUIJE, ESQ., of the Law Firm of JOHN W.

& ASSOCIATES, and hereby oppo&sefendant /IDV 9HJDV [/&fV OR

Judgment ("Motion"), and also submit their Countermotior(collectively, "Opposition™)in

support of a brief limited and defined resumption of discovery, in accordance

Case Number: A-16-740689-B

by and
MUIJE

WLRQ |

with [the

AA 953
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JOHNW. MUIJE& ASSOCIAES
1840 E. Sahara Ave.,
Las Ve@s, Nevada 89104
Telephone: 702 -386-7002
Email: Jmuije@muijel awoffice.com

FRQWHPSODWHG SURFHGXUH VHW IRUWK LQ WKH eft&&
final supplementation dheirexpert report, and limited additional depositions.

This Oppositionand Countermotion is made and based upon the points and authg
that follow, exhibits contained in thecontemporaneouslyfiled supporting appendix (thg

"Appendix"), including the Declaration oJohn W. Muije, Esq., attached to the pgmdix as

exhibit 1and theDeclaration of Mark DRich, CPA, CFF attached to the Appendix as exhibit 2.

the pleadings and documentn file herein, and the arguments to be adduced at the he
hereon.
DATED this 7" day of October, 2019.

JOHN W. MUIJE & ASSOCIATES

By: /s/ Jdin W. Muije, Esq.
JOHN W. MUIJE, ESQ.
Nevada Bar No. 2419
1840 E. Shara Avenue, Suite 106
Las Vegas, Nevada 89104
Attorneys for Plaintiffs

MEMORANDUM OF POINTS AND AUTHORITIES
l.
INTRODUCTION

DefendanBB05 Las Vegas, LLChas filed a Motion for Summary Judgment asserting t
it is not alter ego of LVLP or its principals, further asserting that there is n® foagraudulent
conveyance claimllype asses against it Finally, 305 LLCcontend that trere is no legal basis
upon which ths Court could find in favor of Plaintiffs civil conspiracy allegations. The subj
motion wassupportedE\ D VKRUW DIILGDYLW RI RQH RI WKH JHQ
owner, anda copy of the Promissory Mo regarding the underlying transaction betwe

Livework, LLC (aco-defendant) and 305 Las Vegas, LLC.

U W9

rities

aring

hat

ect

HUI

AA 954
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As will be analyzed and detailed belo305 Las Vegas, LLC has at all relevant tim
acted at the behest of a substantial equity ownedefendant Baret Liberman. It has acted ir]
ways calculated to benefit Barnet Liberman, mweek, LLC, and LVLP, at the behest an
direction of not on} Barnet Liberman, also a general partner of the parent entity, but in colly
and active concert with the other 5@%ner of LVLP, David Mitchell. Effectively, Plaintif
have pointed to and raised numerdusna fidefactual elements that give rise tri®us questions
asto whether or not 305 Las Vegas, LLC is or is notalter egoof other defendants herein.

Additionally, Plaintiffs analyze the significant underlying transaction in terms of the
relevant to fraudulent conveyances and civil piragy, and raise significant questions as to {
same. Finally, pursuant to EDCR 2.20éHd NRCP 56(d)Plaintiffs respectfully request the
Court to authorize KH FRPSOHWLRQ RI FRQWHPSODWHG GLVFR
May 30, 2019),which it is belieed to bring out substantial additional facts gmndbative of
Plaintiffs fheories.

Il.
STATEMENT OF FACTS

The following entities and personsre relevant to305 LLC's Motion: 305 Las Vegas
LLC, itself; 5 Second Avenue Associated ("305 Associates?)DefendantLivework, LLC
("Livework"); DefendantLas Vegas LandPartners, LLQ"LVL P"); Charleston Casinodetners,
LLC ("Casino Parers"); DefendantDavid J. Mitchell ("Mr. Mitchell"); DefendantBarnet
Liberman ("Mr. Liberman")Plaintiff RussellL. Nype ("Mr. Nype"); and Plaintiff Reverai Plus,
LLC ("RP" and collectively with Mr. Nyp€e'Nype").

LVLP is aDelawarelimited-liability company that is registered to do business in Neva|

(SeeEx. 4! (Secretary bState information)see als@&Ex. 1, "Muije Decl.", 118). At all relevant

L All citations to exhibits in this Opposition refer to the exhibitsntained in the Appalix and are
authenticated by the Declaratisdohn W. Muije, Esq., and Mark D. ¢k, CPA, CFF.
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times, LVLPwas owned50/50) andmanaged byl essrs.Mitchell and Liberman.(Seee.qg.Ex.
5 (table of ownership for Messrs. Mitell and Liberman'asumerous entitieg). Messrs. Mitchell
and Liberman operate numeroesitities? including Livework and certain other defendant

entities hereid underneth the LVLP umbrella. Seee.qg.,id. Nype's expert, Mark Rich, CPA

CFF, opines thatDefendants Liberman and Mitchell were and are the alter ego of their

Defendant entities." SeeEx. 3 "Rich Report, at 7.¥ Amongother things, such entiti¢sise the

samebank accourstto depositfunds and diburse funds, including distributions to [Messrs.

Liberman and Mitche]l]" Seeid. at & The entities "use and have used the same general le
to post all entes under the name of 'Las Vegamd Partner$:]" Id. As mary as 14 different
ertities "filed one tax return from . . inceptionin 2005 to 2016 under the name of LVL
Holdingd.]" Id. Messrs. Liberman anilitchell and the subject entities conmgie funds,
"including personal loans from various banks which are included in the L¥cBré and
general ledger[.]" 1d. Messrs.Mitchell and Liberman also "used journal entries to pg
comingled transactions from at least 2006 to 2016, many of which reflect msithiodollars in
transactions related to [Messrs.] Libemmand Mitchel[.]" 1d. In 2016, shortly after Nype
obtained his subject judgment, "Defendants stopped using bank accounts and insteadibgg
journal erntries to post entries apparently transacted personally by [Messrs.jmaibeand
Mitchell[.]" Id. at 67. At depodtion, Mr. Liberman testified that he did not see a need to k
separateecords betweethe entities

Q. Given that they all appear to run through one ledger and one checkbook, how

are you ale to allocate income ancpenses between those entities?

A. I don't know why we would.

A. Why would we? It allvas part ofttheywere all derivative of one entityand
al the money came in and all of theoneywent out. Did itmatter that | took a

2 Mr. Rich's expert report was admitted into evidence in this matter during the éargidrearingheld on
or about July 9, 2019.SeeEx. 1, 114.)
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cab from one pierce of property to another piece of ptgp&o. | don't see why
it matteed. That'sanaccouns question. don't know.

SeeEx. 35 (exerpts of Mr. Liberman's testimony).

As resultof Messrs. Liberman and Mitchell's "ohanafion], influence and control [over]
the Defendant entities'the "individuality and separgenessof Defendants was and remain
nonexistence as evidence by Defendant entities[]imgimg of funds, rgenues, expenses
assets, liabilities and contributed capital[(BeeEx. 3 at 7) Indeed the manner in whichedsrs.
Liberman am Mitchell operate their entities "mpds] it virtually impassible to identify
transactions by purpose and/or entityd: at 6.

Livework is also a Delaware limiteldability company that wagreviously registered to
do businessniNevada ad whose current status Nevadais "permanently revokéd (SeeEx. 6
(Secretary bState informatioh) Livework is whdly ownedby LVLP and is manageboly LVLP
(through an intermdiary entity, Livework Managr, LLC, of which LVLP is the managing
member) (SeeEx. 5 (table of ownership) LVLP treats Livevork as a'disregaded entity on
its tax returs. (SeeEx.7.) Livework claimsno separat bankaccounts pfinancials from LVLP
andits financials and accoting records are completely subseanwithin LVLP. (SeeEx. 8 at
13 (Livework Responsé¢o Requestor Production § see alsdx. 3 at 69.)

Casino Partners ia Delaware limitedliability company that wasormed on April 20,
2007, was registered to do business in Nevada and whose current statbevada is

"permanently revoked." (See Ex. 9 (Secretary b State informatioly see alsoEx. 10 at

FATCOSUB 48754884 (Casho Partners corporatdocument3.) Casino Partners iswholly

owned andmanaged by LVP. (SeeEx. 5; Ex. 10; see also Ex. 11 (Audited Independent
Accountants' Report for 305 Associates Yaar Ending 2012 ("Barnet Liberman, a principal
[305] Associations, is also a pripal of [Casino Partneis’)).) LVLP's initial capital

contribution to Gsino Partnes was $10.00.(SeeEx. 10.)
5
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305 LLC is a Delawarelimited-liability company that isregisteredto do business in
Nevada. (SeeEx. 12 (Secretary of State information)305 LLC "was created in April of 2007
for the expess purposef purchasg property at or around 30Bast Charlston[, Las Vegas,
Nevada]" (Mot. at 4:23.) "The sole member of 30RLC] is 305 [Associates], a New York
limited partnership. . . ." 1d. at 4:3-4. 305 LLC and 305 Associes file one, combined tax
return. (Seekx. 2, 6(a)) 305 LLCs managig member is 305 Assaates. (SeeEx. 12;but see
Ex. _ 13 (305 LLC corporate filing naming Mr. LibermandaWinthrop Chamberlin as 305
LLC's managing mmbers).) Mr. Liberman along with a gntleman namedwinthrop
Chamberlin("Mr. Chamberlin") are"[t]he gereral patneis of 305[Associates” (Mot. at 4:56.)
Messs. Libermar and Chamberlin owria 65% interest in [305 Assiates].” (SeeEx. 11 at
305LV05818) "The remaining 35% is owned by various limited partdet®% of which are
class’A' and 25% aslass'B'." 1d. "The general partms, in addition to agancing loans t¢305]
Assodates, guaantee to lend [35] Associates any negative cash flowltl. at 305LV05823.
Although Mr. Mitchell dees not appear to have an ownership intereg0i LLC, his entity
Mitchell Holdings, LLC has exercised control ovie. (SeeEx. 15at 305LV2506567 (emails in
which Mitchell Holdings, LLC instructs thatcertain payments not be made to 305 LLC
"Signature Bank" account, but &mother account).}or tax year2017,305 Asso@tesrepored
the "book valué of its asses at $33,324,563.(SeeEx. 14 at 309.V02360 (excerpt of 36
Associats' tax reurn for tax year 201)7)

In 2006, LVLP's principalsMessrs. Mitchell and Liberman requested Nype's assistg
with finding a developm@ partrer to assist them in developingertain real property in

Downtown Las \égas. (SeeEx. 16, at 2,11 6-7 (3/2615 Findings of Fact, Conclusions oéi

3 305 Associates has approximatef@ limited partners one of whom is Mr. Liberman (SeeEx. 14
(excerpt of 305 Assaates' 2017 tax retum
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and Decision in Case No.-87-551073))* The poperties were owned, in patly Livework.
Id., 16. Ultimately, Nypesuccessfully intrduced Messrs. Mitchell and Libeam toFores City
Enterprises ‘(Forest City" or "FC"),deeppocketed, nationallyecognized developerld. at 14
15, 1115-8. MessrsMitchell and Liberman, thragh various entitiesncluding Livework,closeda
transadbn with ForestCity. Id. At the initial dosing of the transactiorForest City invested
approximately 101 million dollars into the Projéctd. at 8, 1 52. "At least $10,500,000 in cash
wentdirectly to Mr. Mitchell and Mr. Libermais entity, Plaintif Live Work, LLC." 1d. LVLP
"saved milliors of dollars in interest payments on the Prd&geekisting loan financiigand
"shared liability on its @bt financing with a mukbillion dollar com@ny[.]' 1d.; see als id. at
14-15, 8. And, "Messrs. Libeman and Mitchell wee able to extinguish are than $19,484,000
in personal loan guaranteksld. "Nype was a significant, camfbuting factor in Forest City
investment in the Projett. Id. at 14, 1 7. Becauseof his "close, personal relationshipstiwi

Forest Citys key decision makers andshinsidels knowledge of how Forest City operatet]],

Nype was able tbfacilitate[] a transaction that LVLP had attempted to develop for years, without

success.|d. at21, 59.

Prior to closing the traraction with Forest City, a dispute arose betwé&fi P, Messs.
Mitchell and Liberman and Nyp@ late 2@6/early 2@7 over the amouniype was entitled to
from the anticipated transactioffeeEx. 17.) Messs. Mitchell and Liberman were aware that
Nype was expecting to receivat least several itfion dollars for his efforts. Id. Instead of
paying Nype, on November 2, 2007, LVL&ong with Livework, sued Nypseekingprimarily a
declaratoy judgment that they did not owe any fee or other compensatmNype because Nyp§g

lacked necessary redastate licensure.(SeeEx. 18 (LVLP and Livework's 2007 Complaint).

4 The findings of FagtCondusion d Law and Decisin wee enterecby Judge Isral in Case Nmber A
07-551073, i.e., the action from which Nype obtainedjutdgmentagainst LVLP. Thefindings and
conclusions thereiare collateral and/or issyeelusive in this ation.
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Nype counterclaimed seeking compensation for sesviendered.(SeeEx. 19.) Trial in that
action begann Octoberof 2014. (SeeEx. 20 (excerpt of regist@f actions).) More than Aears
later2 and after spending millions of dollargh attorney's fee3 Nype was finally awarded
judgment against LVLRn April of 2015, for the principal enount of $2,608,797.5@lus costs
and pre and posjudgment interest (See Ex. 32 (excerpt of registeof actions))) As of
September 2, 2019, LVL® liability on the judgment ispproximagly $4,493,176.90 plus
additionalpostjudgmentinterestaccrung at a rate of approximately $s@®er day (SeeEx. 21
(calculation of amounts owed on the judgmgnt

On or about May 2, 207, Livework, 305 LLC and Casino Raers entered intdhe
following, relaed transactions. Livework sold certain ral propery, and the improvements
thereon, locad at 300 and 320 Charleston Binchs Vegas, Nevada (the "305 Properties")

305 LLC for $25,029,850 (SeeEx. 3 at3; see alsdEx. 11at 305LV05818 Messrs. Mitchell

and Liberman received distritiions fromthis saletotaling at least$1,096374 ($313,730.90 to
Mr. Mitchell and $782,6430 to Mr. Liberman).(SeeEx. 22 at SPZ00®@74 (excerpts of LVLP's
general leden; see alsdEx. 2, 1 6(b).) LVLP contributed $706,/2.65in funds for closing on
Livework's behalf. (See Ex. 23 at FATCOSUB_M®00432425;, see alsoEx. 24 at
FATCOSUB_0000457-78.) 305 LLC transferred$2,800,000directly to Livework, 'JoJutside
[cllosing[.]" Id. at FATCOSUB_0000457.7 The $2,800,000 wadeposied into LVLP's bank
account (SeeEx. 25 at SPZ00076 (excerpt of LVLP general ledgey As pat of the sale,on
May 2, 2007305 LLC entered into a Deed of Trudote, in Livework's favor, for therincipal
amount of$5,000,000 plus 14.7% interest,per annum(the "Livework Note") (SeeEx. 26 at
305LV05970 (note).) The Livework Notewas to be repd by 305 LLC, through 36 qual
monthly installments o0f$181,579.658beginning Jure 2, 2@7. (See Ex 27, 1 8 (5/31/13

Livework Complain).) The entire prcipal balance, if anytogether with all upaid interest and
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otheramours due on the.ivework Note weredueandpayable on May 2, 2010(SeeEx. 26 at
305LVv0597Q) The Livework Nde was secured bthe 305 Properties, i.ethe real property
Livework sold to 305 LLC for $25,000,000ld. "Therewere no witten agreements betwee
[Livework] and[305 LLC] extending the maturity date beyond May 2, 201(&&eEx. 27,1 10)

On the same daiy acquired tem, 305 LLCimmediately transferred ifgossessoryights
in the305 Propertieback to Livework through Livework's relad entity,Casno Partnersin the
form of a 49 year "tride net" lease(the "Casino Partnes Lease") (SeeEx. 11 at309.V05818
("concurrent with the purchase, [305] Assibes and the seller [(i,eLivework)], under the ame
CharlestonCasino Partners, LLC, enterethto a forty nine 49[sic] year 'triple net' leasp
Among otheramounts owed by Livework to 305 LL@ntal payments were due to 305 LLC i
equal monthly installmentsased upon eskaing, yearlyamountsbegnning at $2,79,955 per
year and rising to 80,710,779 peyear in the final year of the lease teriftee Ex. 28 (leasg.)
Messrs.Liberman and Mitchell personallguaranteedin 305 LLC's favor Casino Partners'
obligations under thsubjectlease. (See Ex. 29 (personalguaranty)) Messrs.Liberman and
Mitchell's personal guaranty was also made in favor of 305 LLC's pthhehasemoney lender,
Heartland Bank, to further secure530LC's obligation to Heartland BankSeeEx. 30 (Audited
Independent Accautants' Report for 305 Associates féear Ending 204 at 305LV05853).)
305 LLC accounted on 305 Associatedax returng for Casino Rrtners'rental liabilities as
being due from LiveworR not Casino Partners. SeeEx. 31 (excerpt of 305 Assaates'tax
returns for tax gars2010, 2011 and 2012)

Despite themonthly rental and note payments, it appears that no gagmentswere
actually madé. (SeeEx. 2,1 6(c).) Specifically, it appees that Gsino Partners never made an

of its rental payments undés lease with 305 LLCand305LLC never made a sgle monthly
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payment on ta Livework Noteto Livework Id.; (see alsd&x. 33(complaintfiled by 305 LLC in
2013.) Accordingly, as of DecembeBl, 2012, Casino Partnéhsbility for "unpaid rent ¢taled
$10,473,863."(SeeEx. 11at 305LV05824) Includinginterest theeonas of December 31, 20,12
Casino Parters' debt to 305 LLC "totadl $11,835,058."(SeeEx. 30 at 305LV05%4.) "The
total amount in agars [on the Livework Note] at December 31, 204as $6,980,518.(SeeEx.

11 at 305LV05&0.)

There is no evidemcthat either 305 LLC or Livework took any action to enforce their

respective rights under tl@@asino Partnersdaseor the Livework Note untiin or around 2013,
years and years after reatal defaultshad occurred (SeeEx. 27; see alsdEx 33) Although
Livework had a deed of trust in the 305 pedies, ithever sought to forecloséSeeEx. 27.)
Despite purpded enforcementf the Livework Notethere isno evidence that Liveworkver
received anypayments,value orother consideratiorwith respect to the Liveark Note. (SeeEx.
2,16(d)) Instead, 305 LLC simply wrote offs liabilities on the ivework Notein the amount
of $6,980,518. (SeeEx. 3 at3; Ex. 30at 366LV05848) Livework's financial recordsn the
other handreflected that it had beemeceiving payments on the Livework Note and tte
Livework Notehad ben repaid in 2010 (SeeEx. 34;see &0 Ex. 2,1 6(e).). Casino Partners'
$12000,000 liability to 305 LIC wasresolved asollows:
[E]ffective September 3, 2014, the pares entered into a Surrender and
Termination agreement whereby the tenameed to surrender the premises in
corsideration for the waiver of all unpaid amounts due. Pursuant to the
agreenent, tre full arrears of $11,835,058, previously recordad the books of
accounts, was charged to Bad Debts expense

(SeeEx. 30 at 305LV05854) While 305 LLC sued Mr. Mitchell on his personal guaranty of th

leasejt did not sue Mr. Ntchell's @-guarantor? Mr. Liberman. GeeEx. 33))

5305 LLC appears to have made an initial §000 payment on theitework Noteon orabout May 2,
10
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Procedural History

As the Court is aware fronthe aboveStatement of &cts, the present litigation dergve
from prior litigation between Nype and LVLRgesulting in a judgment in the Spring 2015
againstLVLP. Shortly thereafter, he undersigned counsel wasigaged by Nypeajiven the
undersigned® substantialexperenceandreputation collecting large ffiicult judgments.

The undesigned promptly undertook sworn examinations and commenced steps
atemptto enface Nype'sjudgment During the course of the pyoximate next yearvigorous
collection efforts led to the inescapableonclusion that LVIP, knowing ofthe existence of
Nype$ claims aginst it, had dissipated virtually all of its attachable or availasigets to
variouséffiliates and subsidiariegnd to its principals. Thatdeto the fiing of this Itigation in
thelatterpart of2016.

After preliminay procedural motions, including notion to dismiss and the filingf an
amendedcomgaint were oncluded bythe Fall of 2017(in the meantiméPlaintiffs havetaken
the depositionof LVLP and its affiliategllong-time CPA, Sam Spitzonly to discoverthat
significant accounting data was missing or destroyed, and that Spitz rafupeovide acces®t
theoriginally eledronic maliaregardinghe same)additional discovery efforts ensued.

Plaintiffs pursued such sliovery efforts over tie, only to be greeted with waves o
duplicative, unorganized, andncomplete documentation, lswly but increnentally adding
somewhatto Plantiffs' knowledye regardingexactly what the defendants had done in terms
transaction@nd activity both fran a bisiness stadpoint and secondarily, in an effortdefeat
andavoid Plantiffs fjudgment rights

Ultimately, Nype filed a comprehensivenotion to compel asa significant data which

remained missing,incomplete, and otherwise not availabl&t approximately that timeal of

2007 as part of the sal@here is no evidence of argther payments on the note.
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the defensettorneyswithdrew for norpayment of their fees and costs. Shottigreafter the
CourtgrantedPlaintiff § Motion to Campel, by formalOrder entered on May 32019.

Shortly thereafter, when it became apparent that thehkll Defendants had failed and
refusedto comply with the Cour§ Ordercompelling discovery,Plantiff filed a Motion for
Sanctions which resulteth this Cout $ Order of Setember B, 2019. Thedeadline for
complian@ with the @urt§ Order passed on Octobéy 2019, and the Mitchell Defendantsve
not been forthcomm with any certification, angdditional documentation, or any funidseven
parially address the substantial saoos imposed byhe Gurt.

Finally, from a procedural standpoint, the Cdu®rder of May 30, 201gontemplatec
threeweek windav for Plairtiff s fexpert witness tsupplement his report, followleby thrty
(30) day to complete certain important but necessary depositi Regarding thesame
Defendants Liberman dnLivework were mrticularly germainea the issuesnvolving 305 Las
Vegas, LLC. Itshould also be ried thatDefendant305 Las Vegas, LLC fially producedover
25,000 pages of emailand fhancialdocumentproduction in April and May2019, on the very
eve of the nominal closurd discovery, and at a time when Plain§ffMotion to Compel was
pending.

Completbn of the discovery items conteraf#din the May 30, 2019 Order was deferred
and delayed as a consequence of the Mitchell Diet$ abject norcompliance with the
Court§ Oder, and the pendency of proceedings regarding tmepasition of appropiate
sarctions.It is the intation of the unersigred to raise theeissues wih the Court at the time of
the presentlgcheduledCalendar Calli.e., 9:30 a.m. orOctober 8, 2019.
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1.
ARGUMENT

A. As Movant, Plaintif fs Have the Burden of Proving the Absence of Genuine Issues|
of Material Fact.

"Sunmmary judgment isappropriate . . when the pleadigs and other evidenaan file
demonstrate that ngenuine issue as to any materialtfaemains] and that the moving pais

entitled to a judgnm@ as amatter of law." Wood v. Safewy, Inc, 121 Nev.724, 729, 121 P.3d

1026, 1029 (2005)quoting NRCP 56(c)) (alterationin the original). "A factual dispute is
genuine when the evidence such that a rational trier ofdacould return a verdictor the
nonmoving party. Id. at731,121 P.3dl031

"To prevail on a summary judgment motion, thevingparty has the burdenf proving
the absence of genuine issues of fact and mslustv hat one of the elements is cleargking as

a matter of law! Joynt v. California Hotel & Casindl08 Nev. 539, 542835 P.2d 799, 801

(1992) (quoting Sims v. General'elephone and Elect;i 107 Nev. 516, 521, 815 P.2d 151, 15

(1991) (emphasis added)"[W]hen reviewing a motion for summary judgment, the eviden
and ay reasonable inferences drafvom it, must be lewed in a lightmost favorable to the
nonmoving pay."” Wood 121 Nev.at 729, 121 P.3cat 1029. Indeed,"the trial court is

precluded frondrawing inferences favorable to the moving partBerge v. Frelericks 95 Nev.

183, 186, 591P.2d 246, 247 (199). "Properly sipported factual allegations and edasonable
inferences of the party opposing summarygjmeént must be accepted as tfueMichaels v.
Sudeck 107 Nev. 332, 334, 810 P.2d 1212,371991)

B. 305LLC Has Failedto Meet its Burden of Proving That There Are No Genuine
Issuesof Fact Regarding Whether 305 LL C Is The Alter Ego Of Mr. Liberman

Theelementdor alteregoare:

(1) the corporation must be influenced and governed by therpasserted to be
thealter egg (2) there must bewh wity of interest and ownership that one is
inseparable from the other; and (3) the facts must bk gt adherence to the
corporate fiction of a separate entity wouldder the circumstances, stao [a]
fraud or promote injustice.

13
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LFC Mktg. Grp. Inc. v. Loomis 116 Nev. 896, 904, 8 P.3d 841, 84647 (2000). "[T]he

following factors,thoughnot conclusive,may indicatethe existenceof an alter egorelationship:
(1) commingling of funds; (2) undercapitalization;(3) unauthorizeddiversion of funds; (4)
treatmentof corporateassetsas the individual's own; and (5) failure to observecorporate
formalities." Id. at 904, 8 P.3dat 847. Thesefactors are not exclusive,however,Lorenz v.

Beltio, Ltd., 114 Nev. 795,808,963 P.2d 488, 497 (1988),and the NevadaSupremeCourt has

emphasizedhat "thereis no litmus test for determiningwhen the corporatefiction should be
disregardedthe result dependson the circumstance®f eachcase."Loomis 116 Nev. 904, 8

P.3dat 846-47 (quoting Polaris Indus. Corp v. Kaplan 103 Nev. 598, 602, 747 P.2d 884, 887

(1987)). "It is not necessaryhatthe plaintiff proveactualfraud. It is enoughif the recognitionof
the two entitiesas separatevould resultin aninjustice!’ 1d., 103 Nev. at 601,747 P.2dat 886.
"Theessencef thealteregodoctrineis to dojustice” Id., 103Nev.at603,747P.2dat 888

Completeownershipof an entity is not requiredin orderto find an alter egorelationship.
Loomis 116 Nev. at905,8 P.3dat 847. Indeed the doctrine does not evenrequireanindividual
or entity to haveany ownershipinterestat all. Seeid. (finding a corporationto be the alter ego
of anindividual who "d[id] not own a single shareof" the corpoition); seealsoid. ("Although
ownerslip of corporatesharesis a strong factor favoring unity of ownershipand interest,the
absence of corporate ownership is not automatically a controlling event.Instead, the
‘circumstancesf eachcasé andthe interestsof justiceshouldcontrol™); accod Statev. Easton,
169Misc. 2d 282,647 N.Y.S.2d904,909 (App. Div. 1995)(allowing a corporation'sassetgo be
reachedhroughreversepiercingwherethe debtordid not own a singleshareof the corporation's
stok).

Nevadarecognizesapplicationof the alter egodoctrine in reverse,n which a creditoris

permittedto reach"the asset®of a corporationto satisfythe debtof a corporataensiderbasedon a
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showingthatthe corporateentity is really thealter egoof the individual.” Loomis 116 Nev. at
903, 8 P.3dat 846. Application of the alter ego doctrinein reverse"is appropriatewherethe
particularfacts andequitiesshow the existenceof analter egorelationshipand requirethat the
corporatefiction be ignoredso thatjusticemay be promoted' Id., at 904, 8 P.3dat 846 The
presenceof "innocentshareholdefsis also not dispositive.Seeid., at 905-06, 8 P.3d at 847.
Rather,the Court considersandweighs any harman alteregofinding would imposeagainstthe

harmto the creditor. Seeid.; seealsoC.F.Tr., Inc. v. First Flight Ltd. P'ship 266 Va. 3, 12-13,

580 S.E.2d806,811 (2003)("a court consideringeverseveil piercingmustweighthe impactof
such action uponinnocentinvestors, in  this instancejnnocentlimited  partners
or innocentgenerapatners).

At its core,305 LLC's Motion arguesthat thereis no evidencethat 305 LLC is the alter
ego of either LVLP or Mr. Liberman. (SeeMot. at 7.) Accordingto 305LLC, since"LVLP
clearl is not an alteregoof 305 Las Vegas [Nype] would haveto provide evidencethat one of
the membes of LVLP is the alter ego not of 305 Las Vegas,but of the memberof 305 Las
Vegaswhere[Mr. Liberman]is merelyoneof manypartners."Id.

305LLC hasadually hit the nail on the head of Nypes theory:LibermanandLVLP are
eachothers'alter egos® and 305 LLC is the alter egoof Mr. Liberman/ 305LLC arguesthat
"[t]here is no evidence thi¥r.] Liberman has any control over 305 Las Vegawd theras no
evidence thafMr.] Liberman haser managed 30bas Vegas" Id. It further asserts thdhere

is "no evidence that Liberman sharearaty of interestwith 305 Las Vegas.'ld.

6305 LLC makes no argument that Mr. eitmanand LVLP are notach othersilter egosand the matter

does not appear tactaally be in dispute. Indeed, the evidence is overwhelming that Mr. Liberman

LVLP arethe alter egos of each othdSeediscusion, surpra)

" Nype'sComplaint assrts that all of the efendants in this actiptiand each of them, were and remain tf

alteregos of each other[.](Seel® Am. Compl., T 149.
15
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305 LLC is just flat wrong.305 LLC is wholly owned andnanagedy 305 Associates,
which itself is managd by Mr. Libermaras a general partneThere can be no question that
general partner Isamanagerial control over a partnerstips undisputed that Mr. Liberman ha
a signficant ownership interest in 305 Assates.

There can also be no doubt thdr. Liberman irfluences 305 Associates and that h
influence and control over it is such that the inseparabldrom each other Mr. Liberman
causedhis entity Livework to selthe 305 Propertieso 305 LLC. Mr. Liberman simultaneously

caused 305 LC to lease out thse properties to hisewly createdentity, Casino Paners. Both

a

192

S

Messrs. Liberrmanand Mitchellpersonally guaranteed Casino Partners' lease obligations, not just

in 305 LLC'sfavor, but alsdfavor of 305 LLC's lender(Heartland) When his entity, Casino
Parners failed to pay renf, Mr. Liberman did not caus805 LLC to immediately pursue
summary giction on 5days' notice under NRS 40.2581stead Mr. LibermanpermittedCasino
Partnergo getaway without paying rent fapproximately 7years? accrung nealy $12,000,000
in liability for unpaid rent WhenMr. Liberman finally cause805 LLCto sueto enforce the rent
default, it sued Mr. Mitchell (as personal guarantofpr the entir¢y of the $12,000,000
Shockingly Mr. Liberman did nb permit 305 LLC to sue Mr. Mitchell's cauarantor
himself2 eventhough he had unconditionally guaranteed the skabdity. The resolution of
that liability, exchanging right to possession for waiver of ye&d2,000,000n liability, is
nothing shortof outrageous. Qhining possession of property from a tenant who has faileq
pay rent for several montRAdet alone nearly 7 yea#sis a virtual certainty No entity, acting
solelyin its own interestaind nad for the benefit of itgeneral pener (who is acting on alkides

of the transaction), would ever waive $12,000,0004dstdue rem just toobtain possessionit's

8 It's ursurprising that @sino Parhers was unable to make its renpalymens as Mr. Liberman only
capitalizd GssinoPartnerswith an intial contribution of $1000.
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reasmable to infer thalr. Liberman alsaeleasedCasino Partnersf liability for future damages
owing under the lease as wellhis resolution issven more galling considering that 305 LL
didn't need to waive a penny of past due fehtcould and should have sued Mr. &imanon
his uncmditional, personal guarantee.

When 305 LLC faild to make its monthly payments on the Livekdlote? which was
secured by $25,000,000 in reaioperty? Mr. Liberman didnot cause Livework to immediately
move toforeclcse or otherwise enforce the note. Instead, Mr. Liberman exercised his cq
over Livework to have it refrain from enforcinthe Livework Note for narly 7 years The
resolution ofwhich wasMr. Liberman causg 305 LLC to write off that liability in or around
September of 2014 which was$6,980,518as 0f20122 andin which novalue or conisleration
was provided td_ivework in exchang. This is ursurgising in thatMr. Libermanwas on the
verge of facing judgmerday vis-avis Nype (i.e.,Nype's claims against LVLP went toal in
October of 2011 The fact that 305 LLC failetb make anypayments on theivework Note for
so many yars indicates aKelihood thatit was undercapitalized.It is also indicative of an
affirmative decsion by Mr. Liberma (and prsumptively Mr. Chambeain as well)notto honor
its obligations to 305 LL@o guarantee to lend to 305 anggatve cash flow.

These facts demonsteat pervasie patten of Mr. Liberman egaging inunauthorized
diversion of fundstredaing corpaate assets as his owand rampant failures to observarjgorate
formalities. A reasomble jury ould easily find thathe first two factors of the altergo testi.e.,
influence and control @hunity of interest) are present.

Notably, 305_LC's Motion does naattackthe third factor of the test. As suchistiCourt
should not consideihis factor as it has not been raised. Regardless, howehereadeto the
corporate fiction in this instancewould work serious ingtice. Mr. Libernan, through his

carefully designedbusinessdealingsand transaatins (that have benefitted himself @rsorally)
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has materialy contributed to Nype's inability to collect on their judgemerBut for Mr.
Liberman's involvement and conduct, Livewonlould have received mibns of dollarsin
payments on the Livework Notédt? given their corporate arrangemis? would necessarily
have gone to LVLPits sole equity memberinstead, Mr. Liberman has ensured that millions
dollarsnever made it to LVLP's accounts.

The harm to Nype really can't be ostted. On top of the nearly$5,000,000 that he ig
owed n damages and interest, Nypas spent millions odlollarsobtaining his judgment and ir]
attempting to collect on.itTo date, he has received almosthineg. Unless thisCourtholds 305
LLC liableasan alte egoonthe judgnent? Nypevery likely may neer recower. The harnmsuch
a finding may cause to 305 Associates' other partners is far less impactful. First, this
should not accept éimplied assertion tha¥ir. Chamberlin is an innocent investandeed, the
only reasomble inference is tha¥ir. Chamberlinhas moving in lockstep withMr. Liberman
every step of the waylf he were notthese transactions would not have been structasduey
were and the resolution of the rent and note liabilithesuld never hae accurred as they did
i.e,, in ways that so clearly benefitted Mr. Libermars to the ostnsibly innocent limited
partnersthey would sufer very little2 if any harm First, a multi-million dollar liability to Nype
must be weighed agat the size of 30\ ssociates.For tax year2017,305 Asso@tesrepored
the "book valué of its assets at $33,324,56%econd, the impawn any one limited partne
would be very small 305 Asociateshasapproxmately 75 limited partneraith a colledive
35%ownershipinterest. If each of thé5limited partners sharedjgally in a loss 305 Associates
would incu if found liable on Nype's judgment, their 1¥78hare of 35% of the liability would

be very, very small. Finally, any logise limited patners suffers caand should be recoed

9 As the book value is calculated as ¢éstsamortzation and depreciation, thair market value isnost
likely significantly greater.(SeeEx. 2, 16 (f); see alsdx. 31.)
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from the wrongdoet Mr. Liberman. As the person creating the facts that would lead tdtan g
ego finding the limited partners can sue hiMr. Liberman for any harm not already
compensated by Mr. Liberman'sayaitee ofany negatve cashflows305 Associate may incur
Under these circumstancesiharence to the corporate fiction o$eparatentity would sanction

a fraud or promote injusticeSeeLFC Mktg. Group, Inc., 116 Nev. at 90506, 8 P.3d at 847

(finding that "adherenceo the corporatefiction would sanctiona fraud or promoteinjustice”
where the alterego's conductin manipulatingthe "carefully designedbusinessarrangements
betweenthe LFC entities, William, and NLRC contributedto the Loomises'inahility to collect

their judgment"); Polars Indus. Corp, 103 Nev. at 603, 747 P.2d at 888 (finding fraud or

injustice where "CRI's officers treated corporate funds as their own by making ad hoc
withdrawalsat the bankin the form of advancegdo themselvest a time whenthe corporation's
debtto Polaris was not being paid, andthat Polariswas damagedecausdheseactionsleft the

corporationwithout fundsto repaythe debt."); Flynt Distrib. Co.v. Harvey, 734F.2d1389,1393

94 (9th Cir. 1984) (concludirg that the defendats' conversionand transer of corporateassets
which left the corporationsundercapitalizedgonstituteda "prima facie showingthat it would be
unjustto shieldthe [defendantsbehindthe corporateveil”).

Viewing the evidenceand al reasonable infences in a light most favable to Ny, and
accepting the factual allegations and reasonable inferences asatites Court must dé this
Court should easily find thagenuine issues of material fact preclude summary judgmoent
Nype'salter ego claim agnst 305 LLC.

C. 305 LV, LLC Has Failed to Meet Its Burden of Proving That There Are No
goeglii[lg Issuesof Fact Regarding Nype's Fraudulent Transfer Claims Against

305 LLC asserts thaNype has not asserted fraudulent transfer claims againsgée

Mot. at 5("the only daim in the Amended Complaint actually pending against[BDE] is alter
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ego"). Nye's Amended Complaint iseplete however, withfraudulent transfemllegations
against 305 LLC. Seee.qg., 15t Am. Compl, 1 61 ("Plaintiff isinformed andbelieves tha the
Entity Defencnts® are the recipients dfaudulent transfers")d. 11 123-127 (alleging thatthe
"Defendants’i.e., all of the defendants in the action, made transféghsthe intent of removing
assets from Nype's purwvieand also alleging a righ to a judgment againghe defendantsn
Nypes fraudulentransfer clairs).

305 LLC next argues that there "absoluely no evidence Were this Court that 305
[LLC] did anything in 2007 to effectively render LVLP insohte . ., nor is there any evihce
before this Court that LVLP and 305 Las Vegas engaged in conduct to allow LVLP to
payment of the jugiment owedo Plaintiff.” (SeeMot. at 8.) Finally, 305 LLC asserts tH&05
[LLC] has [n]erer obtained any assetathcould have belonged k/LP." 1d. at 4.

As with 305 LLC's altelego arguments, has failed to meet its burden of demonstrati
the absencef genuine issuesf material facthat 305 LLC is not groperdefendant on Nype's
fraudulenttransfer claims.

Under NRS 112.180(%}, "[a] transfer made or obligation incurred by a debtor

fraudulent as to a creditomhether the creditor's claim arose before or after the transfer was

made or the obligation was incurred if the debtor made the transfer or imew the obligation:

(a) With actual intent to hinder, delay or defraud any creditor of the debto(EHhphasis
added)."[A] creditor may recover judgment for the value of the asset transferred" against a
transferee of the asset or the person for whose benefit theetrama$ made." NRS
112.220(2(a). A creditormay alsogenerallyobtain ‘[a]voidance of the transfer or obligatidh

NRS 112.20(1).

10 The AmendedComplaint define$Entity Defendants" to include 305 LLCSeeid., 155.

11NRS Chapter 112 is referred to as the Unifémraudulent Transfer Act ("UFTA")SeeNRS 112.140.
20
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NRS 112.150(6) defines a "debtor" as "a persoro w liable on a claim." NRS
112.150(3broadlydefines a "claim" asd'right to payment, whether or not the right is reduced
judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, undis
legal, equitable, secured, ansecured. NRS 112.150(7}{) defines an "inder" to "include"
"[a]n affiliate, or aninsider of an affiliate as if the affiliate were the depforNRS 112.150(2)
definesan "asset as "property of a debtof]. NRS 112.150(10¥efines "poperty’ as "anything
that maybe the subject of ownershipNRS 112.150(12broadly definesa "transfer" as "every
mode direct or indirect, absolute or conditional, voluntasy involurtary, of disposing & or
parting with an asset or an interest in an asset, and includes payment of money, release, I
creation of a lien or otheancumbrance."”

As shown below, genuine issues of material facts exist as to whether 305 Liptbea
fraudulenttransfer defendantromultipletransactions.Specifically:

1. When Livework transferred the 305 Projpes to 305 LLC;

2. When305 LLC waived $2,000,000 in rent owetb it from Casino Partnerand

3. When Livework released 305 LLC of itblayations under the Livework Nate

With respect to the first and third transactions, Livework is a debtor becayd¢ ig
LVLP's alter egaard thus jointly lede with LVLP on Nype's judgmentind (2) also conspired
with LVLP, Messrs. Liberman and Mitchefind the other entity defendants to engage in t
assefprotection scheme tovaid satisfaction of Nype's judgmentVith respect to thesecond
transaction, @5 LLC is a debtor for the same reasoiitis irrelevant that Nype did not have hi
judgment yet at the time the transfers were maslthe UFTA includes fraudulent transfers
regardless of "whether the creditor's claim arose before or thigetransfer was made or
obligation incurred NRS 112.180(1)and dehes claims to includeights of paymenthat are
unliquidated, contigent disputel, andor unmatured

There is substantial evidentleat the threaedentified transfers were made with actu

intent to hinder, delay or defraud creditar NRS 112.180(2) setkorth certain factors, often
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referred to as "badges of fraud," that this Court may consider in determining wiiatisfers
were made witlthe actual intent to hinder, delay or defraud creditorhese factors, include,
whether:

(a) The transfer or obdiation was to an insider;

(b) The debtor retained possession or control of the property transferred

after the transfer;

(c) The transfer or obligation was disclosed or concealed;

(d) Before the trarfer was made or obligation was inpedl, the debtor had

been sued or threatened with suit;

() 7TKH WUDQVIHU zZzDV RI VXEVWDQWLDOO\ DOO

() The debtor absconded;

(g) The debtor removed or concealed assets;

(h) The value of the considerati received by the debtor was reesly

equivalent to the value of the asset transferred or the amount of the

obligation incurred;

() The debtor was insolvent or became insolvent shortly after the transfer

was made or the obligation was incurred;

() The transfer occurred shortly before shatly after a substantial debt

was incurred; and

(k) The debtor transferred the essential assets of the business to a lienor

who transferred the assets to an insider of the debtor.

NRS 112.180(2).

"[A] court is notlimited to onlythosefactorsor 'badges’ enumeratgish the UFTA], but is
free toconsideranyotherfactorsbearing upon the issue of fraudulent interi"re Sholdan217
F.3d 1006, 1010 (8th Cir. 2000) (interpreting Minnesota's version of the UFT&purts
construng UFTA have foundhat when several badges of fraud are establish@desumption
of fraud exists When one or more of these badges is present, fraudulent intent can be infq

McCain Foods USA, Inc. v. Cent. Processors,,|2¥5 Kan. 1, 14, 61 P®B68, 77 (2002)

(emphasis added)nterpreting Kansas' version of the UFTA) (citimgre Taylor 133 F.3d 1336,
1338 (10th Cir. 1998)).Indeed, Courts have found that "the confluence of several [badge

fraud] in one transaction gendyaprovides condusive evidence ofan actual intent to

defraud." Gilchinsky v. Nat'| Westminster Bank N.J159 N.J. 463, 477, 732 A.2d 482, 49
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(1999) (emphasis added)(citing Max Sugarman Funeral Home, Inc. v. A.D.B.

Investors 926 F.2d 1248 125455 (Lst Cir.1991).

The circunstances wrounding the transfers artde defendants' conduct in this litigatio
demonstrateat a minimum, that genuine issues of material fact exist ahétherthe transfers
were made with actual intent tonder, delay @ defraud creditors.The tranders wee made to
insiders or other entities of which Messrs. Libamand Mitchell own and control (in whole or i
part). Messrs. Liberman and Mitchell were aware that Nype would be soirsgek the
compemsation he was owedf the work he provided to them. deed, the second and thir
transfers were made on the eve of the start of Nype's trial against LVLP and Live&306rkL.C
received no true consideration (and certainly inadequatag in exchange for waiving

$12,000,00 ofunpaid rent and releasing QasiPartners of future damagedsivework received

=]

—

no consideratiorat all for releasing 305 LLC of its obligations under the Livework Note.

Through thesale of the 305 Properties and immediate leasebaitttoroughCasino Partnejs
Liveowork maintaind possession and control of the 305 Propertiizsfendantsattempted to
conceal the transfemnd other assetiroudh their discoverymiscanduct? which, as the Court
knows, required enormous feirts on Nype's parto attemptto dbtain full and propedisclosure.
To date, Nype has received almost nothing on his judgraediDefendants appear dedicated
ensuringthat this reméns the casé&® Indeed, the effect of the transfers was to keep millions

dollars awg from Nype's pungw.

12 Nype has etensively documented Defenuta' discovery and other misconduct aache playing in this
action in and in connection withNypés: March 2019oppositions tothe Mitchell Defendants' and
Liberman Defendants' counsels' motions to withdrapril 2019 moton to extend discovery; Aprid019
motion to compel; and June 201@dtion for sanctions (and the related evidentiary hearings). N
incorporates the evidence amg@ments contained therein as if fully set forth herein.

13 Thedeadline for the Mitchell Defendants to comply with tGisurt's Order of September 20, 2019, ha
passed without even a scirdilbf compliance by the Mitchell Defendants!
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Thus as many asix (6) of the badges of fraudre present: factors (a), (b), (c), (d), (g

and (h). Accordingly, a presumption exists? if not conclusive proof? that three identified

transfers were made with actual intent to hindergyel defraud creditors.

With respet to thefirst and third transfes, Nype is entitled to a judgment against 3(
LLC, asa first transfeee SeeNRS 112.220(2(a). And 305 LLC must be a partp the extent
that the remedy is avoidance thie transfes. SeeNRS 112.20(1). With respectthe second
transfer, 305 LLC is the fraudulent transferor amast be a party to the action.

Viewing the evidenceand al reasonable inferences in a light most falde to Ny, and
accepting the factual allegations amésonable inferences as tPuasthis Court must dé this
Court should easily find thagenuine issues of material fact preclude summary judgmoent
Nype'sfraudulenttransferclaims against 305 LLC.

D. 305 LV, LLC Has Failedto Meet Its Burden of Proving That There Are No

Genuine Issue®f Fact Regarding Nype's Civil Conspiracy Claim Against 305
LLC.

Notably, while the participants in a fraudulent conveyance claiennot necessarily
subject tothe tort of civil conspiracythe same underlying fagtprobative of thenisconduct of
305 in thismatter establisithe elements of the separate tort of coahspiracy. Significantly, as
noted by the Nevada Supreme Court:

$Q DFWXDO FLYLO FRQVSLUDF\ 3FRQVLVW
of two or more persons who, by some concerted
action, intend to aamplish a lawful objective for
the purpose of harming another, and damage results
IURP WKH DFW RU DFWYV ~’
Hilton Hotels vs. Butch Lewis Productiqri©9 Nev. 1043, 148, 862 P.2d 720210 (1993)
Consolidated Generated vs. Cumminsengirigt Nev. 304, 1311, 971 P.2d 1251 (1998).

Notably, as discussed abowd:. Liberman'sinteractions with David Mitchell, in ternmcf

leasing the subject property to an affiliated entity with no paytment for over seven years
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FRXSOHG E\ %DUQHWRQEHRIPWQRVIHKBHDIV SDUW @tithe
acquiescencef the other general partner, Mr. @hiaerlin), 305 LLC's failing to pay or provide
for payment on a promissory ndi@so for seven yearsif not deemed a fraudulenbnveyance,
cettainly constitute concerted tmn between two or more people and entities, calculated
deprive Livevork, and in turn LVLP, of the monies necessary to pay the judgment to Nype.

Viewing the evidenceand al reasonable inferences in a light most falie to Nype, and
accepting the factual allegations amésonable inferences as tPuasthis Court must dé this
Court should easily find thagenuine issues of material fact preclude summary judgroent
Nype'scivil -conspiracyclaim against 305 LLC.

E. Under NRCP 56(), This Court Must Permit Plaintiffs Discovety Before Ruling
on 305 LV, LLC fMotion for Summary Judgment.

"NRCP 56(f}* permits a distdt courtto grant a continuance when a party opposing a mot
for sunmary judgmat is unable tomarshal facts in suppoxf its opposition: Aviation

Ventures Inc. v. Joan Morris, Ing121 Nev. 113, 1148, 110 P.3d 59, 62 (20055pecifically,

NRCP 56() provides

If a nonmovant shows by affidavitr @eclaration that,dr specified reasons, it
cannot present facts essahto justify its opposition, theourt may:
1) defer considering the motion or deny it;
(2) allow time to obtain affidavits or declarations or to take discowary;
(3) issue any other appropriate order.

This Court has discretion to grant sualmotionand should do so whe the movant has
explained howfurther discovery will lead to the creation of a genuine isgurateral fact. See

Aviation Ventures, In¢.121 Nev. at 118, 110 P.3d at.62

This Court should ddikewise. To the extent it finds thaPlaintiffs have failed to
demonstate genuine issues of fact in opposition3tb LLC § Motion, it shodd continue the

Motion to pernit Nype totake the folbw-up demsitions of Messrs. Libermamitchell, and

25

IRU

to

ion

AA 977



#16

JOHNW. MUIJE& ASSOCIAES
1840 E. Sahara Ave.,
Las Ve@s, Nevada 89104
Telephone: 702 -386-7002
Email: Jmuije@muijel awoffice.com

O 0 N o o b W N P

N N N N N D NDDNMNDNN P PP PP, P PP
0o ~N o o0 DN o N R O O 0 NN oo 00N W ONN RO

Livework (as thisCourt has authorized Nype ti in its order of May 30, 20)%nd to complete
his discovery after receiving Mr. Mitchell's ostensilidythcoming supplemental disclosuoé
documents prsuant tothis Court's recenOrder re: DiscoverySanctions. Nype did not haveg
many of the documentspon which this opposition is baseatl the time it previously depose
Messrs. Liberman and Mitchell; and Nype wasn't ewsara of the second and third transfe
until 2019, when Nypdinally obtained documentation related to the sdram 305 LLCon the
eveof the prior discuery cutoff Such discovery ibkely to reveal additional information relate
to intent and the relationship between the psgriiéhich will revealgenuine issues ahaterial

facts related to Nype's claimgSeeEx. 1, at13-13))

V.
CONCLUSION

This Court sould dey 305 LLC § Wotion as there are numerous genuine issues
materialfact which preclude samary judgment. Alternaitvely, the Court should continu¢he
Motion to permitNypeto take discoverpursuant to NRCP 56y).

DATED this 7" day of October 2019.

JOHN W.MUIJE & ASSOCIATES

By: /s/ John W. Muije, Esq.
JOHN W. MUIJE, ESQ.
Nevada BaiNo: 2419
1840 EasSé&hara Avenue, Suite 106
LasVegas, NV89104
Telephone No:(702) 3867002
Facsimile No: (702)386-9135
Email: Imuije @muijéawoffi ce com
Attorneys for Plairiffs

14 The 2019 amendments to theMddarules of Cvil Procedure reded NRCP 56 to provide for the
continuancedeferment of the motion in NRCE(d), rather than 56(f).There appears to be no substanti
difference betwegthe old and new versions of the rule.
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CERTIFICATE OF SERVICE

| certify tha | am an employee of JOHN W. MUIJE & ASSOCIATES and that orirthe
day of October, 2019, | caused the foregoing docunfb®INTIFFS JOPPOSITION TO
MOTION FOR SUMMARY J UDGMENT AND COUNTERMO TION FOR DISCOVERY

PURSUANT TO NRCP 56() to be served as follows

#16

JOHNW. MUIJE& ASSOCIAES
1840 E. Sahara Ave.,
Las Ve@s, Nevada 89104
Telephone: 702 -386-7002
Email: Jmuije@muijel awoffice.com
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by placing a copy of the same for mailing in the United States mail,
with first class postage prepaid addressed as follows; and/or

by electronically filng and serving with the Clerk of the Court via the Odyssey
File and Serve System; and/or

by placing a copy of the same for mailing in the United States mail, with first g
postage prepaid marked certified return receipt requested addresskuinas fo
and/or

Via E-Mail at the addresses listed below; and/or

pursuant to EDCH.26, by causing a copy to be sent via facsimile
at the number(s) listed below; and/or

by handdelivering a copy to the party or parties as listed below:

lass

N N N N N P
DWW NN L, O O

Stan Johnson, Esq. Brian B. Boschee, Esq.

James L. Edwards, Esq.
' HOLLEY DRIGGS WALCH
COHEN JOHNSON PARKER
& EDWARDS FINE PUZEY STEIN & THOMPSON

400 South Fourth Streefthird Floor
Las Vegas, Nevada 89101
Telephone: (702) 792308
Facsimile: (702) 791912

Facsimile: (702) 823400 E-Mail: bboschee@nevadafirmmo
E-Mail: jedwards@parkeredwardslaw.coi Attorneys for Defendant

Attorneys for Mitchell Defendants
Attorneys for Mitchell Defendants 305 Las Vegas, LLC

375 East Warm Springs Road, Suite 104
Las Vegas, Nevada 89119
Telephone:(702) 8233500

N N N DN
0o ~N O o
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JOHNW. MUIJE& ASSOCIAES
1840 E. Sahara Ave.,
Las Ve@s, Nevada 89104
Telephone: 702 -386-7002
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Elliot S. Blut, Esq.

BLUT LAW GROUP, P.C.

300 S. 4 Street #701

Las Vegas, NV 89101

E-Mail: eblut@blutlaw.com
Attorney for Barnet Liberman and
Casino Coolidge

[s/ Fern Vitman

An employee o§OHN W. MUIJE & ASSOCIATES
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Electronically Filed
10M17/2019 12:54 PM
Steven D. Grierson

CLERK OF THE COU
RPLY w ﬁw

BRIAN W. BOSCHEE, ESQ.

Nevada Bar No. 7612

E-maii: bboschee@nevadafirm.com
HOLLEY DRIGGS WALCH

FINE PUZEY STEIN & THOMPSON
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101

Telephone: 702/791-0308

Facsimile; 702/791-1912

Attorneys for Defendant 3065 Las Vegas, LLC
DISTRICT COURT
CLARK COUNTY, NEVADA

RUSSELL L. NYPE; REVENUE PLUS, LLC, | Case No.: A-16-740689-C
DOES I through X; DOES 1 through X; DOE Dept. No.: XI
CORPORATIONS CASE NO: A-16-740689-C |
through X; and DOES PARTNERSHIPS 1
through X,

Plaintiffs, REPLY TO OPPOSITION TO MOTION
FOR SUMMARY JUDGMENT
\Z

DAVID J. MITCHELL; BARNET LIBERMAN;
LAS VEGAS LAND PARTNERS, LLC;
MEYER PROPERTY, LTD.; ZOE PROPERTY,
LLC; LEAH PROPERTY, LLC; WINK ONE, | HEARING DATE: October 21, 2019
LLC; LNE WORK, LLC; LNE WORK HEARING TIME: 9:00 a.m.
MANAGER, LLC; AQUARIUS OWNER, LLC;
L VLP HOLDINGS, LLC; MITCHELL
HOLDINGS, LLC; LIBERMAN HOLDINGS,
LLC; 305 LAS VEGAS, LLC; LIVE WORKS
TIC SUCCESSOR, LLC; CASINO COOLIDGE
LLC; DOES I through ill, and ROE
CORPORATIONS 1 through ill, inclusive,

Entity Defendants.

Defendant 305 Las Vegas, LLC. (“3035 Las Vegas™), by and through its attorneys, the law
firm of Holley Driggs Walch Fine Puzey Stein & Thompson, hereby files it’s Reply to Plaintift’s
Opposition to Defendant’s Motion for Summary Judgment. This Reply is based upon the papers
and pleadings on file herein, the Points and Authorities below, the exhibits on file herein, and any

argument the Court entertains at the hearing on this matter.
Iy
Iy
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POINTS AND AUTHORITIES
L INTRODUCTION

Plaintiff spends almost all of the Opposition trying to muddy the waters of this case with

more allegations and unsubstantiated conclusions (such as, “the only reasonable inference is that

Mr. Chamberlain has moving in lockstep with Mr. Liberman™). Plaintiff spends nearly 25 pages

discussing how some of the transactions that occurred seem “questionable” and how harmed |

Plaintiff will be if he is not altowed to reduce his allegations to a judgment. However, nowhere in
the 35 exhibits that Plaintiff attaches to the Opposition does the Plaintiff provide any actual
evidence supporting any of his claims against 305 Las Vegas. No evidence of co-mingling of
funds, unity of ownership or interest, or influence or governance by anyone. Nor does Plaintiff
have any evidence of any type of a fraudulent transfer from his judgment debtor to 305 Las Vegas.

Plaintiff wants to paint a picture where Liberman and Mitchell somehow control the actions
of 305 Las Vegas even though, a) Mitchell has nothing to do with this entity, b) Liberman holds
less than a 50% interest in the entity that is the manager of 305 Las Vegas, and ¢) 305 Las Vegas
has actually sued Mitchell. When confronted with the true statement that Plaintiff has no evidence
that 305 Las Vegas is the alter ego of either the judgement debtor, Las Vegas Land Partners
(“LVLP”), or even Mr. Liberman, Plaintiff’s response is not evidence. Instead he simply asserts
that “305 LLC is just flat wrong,” going on to explain that because 305 Las Vegas is managed by
305 Associates, which has Mr. Liberman as a general partner (along with another general partner
and several limited partners, but apparently, they do not matter). Then, because Plaintiff has
alleged that Liberman and LVLP are alter egos of each other, then somehow that means that LVLP
and 305 Las Vegas must also be alter egos of each other.

Putting Plaintiff’s allegations and unsupported claims into context, he is alleging that
Mitchell and Liberman control LVLP and are its alter ego. One step removed, Mr. Liberman, but
not Mr. Mitchell, is a general partner in an entity that is the manager of 305 Las Vegas (but not the
only general partner, which says nothing of the limited partners), and thus somehow 3035 Las Vegas
is the alter ego of LVLP and should be responsible for Mr. Nype’s judgment against LVLP. Ina

nutshell, 305 Las Vegas is alleged to be the alter ego of LVLP at least 3 times removed and

-2-
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completely discounting the other partners in 305 Las Vegas. Plaintiff does not actually have any
proof of this fantastic alter ego theory, but instead offers up a series of events (one of which
involves a sophisticated commercial lender who presumably is not the alter ego of Mr. Liberman
or Mr. Mitchell, but in Plaintiff’s version of this, who knows), that Plaintiff alleges, but again does
not support with evidence, somehow demonstrates alter ego.

However, almost incredibly, Plaintiff then goes on to argue that 305 Las Vegas, which is
in Plaintiff’s theory of the case the alter ego of the other defendants, is also involved in a conspiracy
with its alter egos to fraudulently transfer assets away from LVLP so that Plaintiff cannot recover
on his judgment. Plaintiff has no evidence supporting this claim ¢ither, but put in context with the
alter ego claim, it paints the picture of how thin Plaintiff’s arguments against 305 Las Vegas really
are. Plaintiff cannot prove alter ego, but then also alieges conspiracy and fraudulent transfer clams
he cannot prove.

Finally, having failed to present evidence to this Court justifying why summary judgment
should not be granted in 305 Las Vegas® favor, Plaintiff tries to survive summary judgment by
playing the sympathy card that Plaintiff has no better avenue toward recovery on his judgment, as

if that has anything to do with alter ego or summary judgment, and then asking for NRCP 56(f)

relief, the last desperate attempt most parties raise when they know they are about to lose summary

Jjudgment. Plaintiff does not articulate what discovery he needs that is going to lead to the
discovery of admissible evidence supporting his claim against 305 Las Vegas, but he asks for
additional discovery nonetheless.

The purpose of an opposition to summary judgment is not to present arguments or
suspicions of what might be, but rather the burden is on the non-moving party to present facts and
evidence to support thetr claims. However, instead of doing to produce facts or evidence actually
supporting his claims, Plaintiff throws out arguments and suspicions hoping something sticks. But
once the Court has cleared away everything that Plaintiff has thrown at the wall hoping something
sticks as to 305 Las Vegas, all that the Court will see is left are cursory allegations supported by
nothing more than argument and suspicion, which is not nearly enough to survive summary

Judgment, and thus 303 Las Vegas’ Motion should be granted.

-3
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1L OTHER THAN ALLEGATIONS AND CONJECTURE, PLAINTIFF STIL L
HAS NO EVIDENCE THAT 305 LAS VEGAS IS THE ALTER EGO OF
EITHER LIBERMAN OR THE JUDGMENT DEBTOR

Plaintiff’s legal theory hinges on the idea that somehow there is a unity of interest between
Mr. Liberman and 305 Las Vegas. And what does Plaintiff present as evidence of this unity of
interest? Mr. Liberman is a general partner in a limited partnership that manages 305 Las Vegas.
Not the manager. Not the majority partner or owner. Just someone who has, to quote the Plaintiff,
“a significant ownership interest in 305 Associates.” That’s it. That is the entire argument
supporting the alter ego claim. Plaintiff goes on to allege that “[T]here can also be no doubt that
Mr. Liberman influences 305 Associates and that his influence and control over it is such that they
are inseparable from cach other.”

Putting aside for a moment the fact that 305 Associates, which is not even the party in
this case, has another general partner as well as several limited partners who will undoubtedly be
surprised to lean that Liberman and 305 Associates are “inseparable from each other,” Plaintiff
offers absolutely no evidence to support this novel theory, While the Plaintiff uses Mr, Liberman
and 305 Associates interchangeably throughout the Opposition as if that was somehow evidence
that they are alter egos of each other, Plaintiff cannot point to one piece of evidence supporting
any of the elements of alter ego. 305 Associates is a limited partnership that manages 305 Las
Vegas. It has another general partner and several limited partners, and there is no evidence before
this Court showing that any of those other partners have anything to do with LVLP, the Plaintiff
or any of the allegations in this case.

The three requirements for application of alter ego are: (1) the corporation must be
influenced and governed by the person asserted to be the alter ego; (2) there must be such unity of
interest and ownership that one is inseparable from the other; and (3) the facts must be such that
adherence to the corporate fiction of a separate entity would, under the circumstances, sanction
fraud or promote injustice.” Polaris Indus. Corp. v. Kaplan, 103 Nev. 598, 601, 747 P.2d 884,

886 (1987). In Loomis, the court articulated that factors that may indicate the existence of alter

ego are, (1) commingling of funds; (2) undercapitalization; (3) unauthorized diversion of funds;

13023-02/2300269_2.docx
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(4) treatment of corporate assets as the individuals own; and (5) failure to observer corporate
formalities. LFC Mktg. Grp., Inc. v. Loomis, 116 Nev. 896, 904, 8 P3d 841, 846-47 (2000).

So the Plaintiff, having now obtained years and years of financial documents from all of
the Defendants, was able to present this Court with not one shred of evidence that 305 Las Vegas
is either undercapitalized or has comingled funds with any of the other Defendants. In fact,
Plaintiff acknowledges that some of the other Defendants, including Mitchell and Liberman, owe
305 Las Vegas significant sums of money. Plaintiff has no evidence of “unity of ownership”
either. Liberman is one of two general partners of an entity that also has several limited partners. |
That said, in order to even get to that question, Plaintiff has to establish that Liberman is the alter
ego of LVLP, which he also presents no evidence of. Plaintiff presents this court with no evidence
that Liberman, or Mitchell for that matter, caused unauthorized diversion of funds or that Liberman
treated 305 Las Vegas or 305 Associates’ assets as his own.

What the Plaintifl’ presents instead of evidence is a timeline filled with unsubstantiated
allegations relating to Livework, LVLP, 305 Associates, Liberman, and Mitchell. Notably absent
from this “analysis™ are the other partners in 305 Associates who own the majority interest in that
entity. Plaintiff has absolutely no evidence of any comingling, unity of ownership, exercise of
control or any of the other elements set forth above as to the other general partner of 305
Associates, Mr. Chamberlin, nor any of the other limited partners. None of them have anything to
do with LVLP, none of them is involved with the other alleged “alter ego” entities, and none of
them is an alter ego of Mitchell or any of his alleged “alter ego entities.” Plaintiff wants so badly
for his narrative to be true so that he can somehow pierce an entity at least three or four times
removed from LVLP that he completely ignores the fact that most of 305 Associates is owned by
people not named Liberman, then ignores the fact that neither Mitchell nor any of his entities has
ANY interest in 305 Associates.

Plaintiff also neglects the timeline when it does not suit his purpose. It is undisputed that
305 Las Vegas acquired the property that was the sole reason for its formation 8 years prior to
Plaintiff obtaining a judgment against LVLP. So, when Plaintiff argues that Liberman somehow

influenced the sale of the property to 305 Las Vegas, even if that was true, and there is not a shred

-5-
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of evidence supporting that allegation, that transaction occurred well before Plaintiff obtained his
judgment. Further, as set forth in the Motion, when 305 Las Vegas was formed, the mortgage
lender required the designation of an independent manager with specified authority, which is a
common requirement to protect itself. This is yet another indicia that 305 Las Vegas is not the
alter ego of the judgment debtor. Plaintiff has presented no evidence to this court that 305 Las
Vegas did anything in this acquisition of property that was done to render LVLP insolvent or
prevent LVLP from paying a judgment in a litigation that had not yet even commenced.

Again, other than suspicions and transactions among some, but not all, of the Defendants,
Plaintiff cannot come to this court with any evidence supporting the alter ego claim against 305
Las Vegas. This Defendant is a completely separate entity, with a completely different ownership
group, than any of the other defendants, and thus summary judgment must be granted as to alter
ego liability.

III. PLAINTIFF’S FRAUDULENT TRANSFER CLAIM ALSO HAS NO
EVIDENTIARY SUPPPORT AND MUST BE DISMISSED

The fundamental problem with Plaintiff’s fraudulent transfer claim as it relates to 305 Las
Vegas, aside from the complete lack of evidence supporting it, is that on a fundamental level, the
claim simply does not make sense. Plaintiff wants to claim that 305 Las Vegas” acquisition of the
property it owns was a fraudulent transfer because it was made to somehow hinder Plaintiffs rights |
as a judgment creditor. But, the transaction in question occurred before Plaintiff was even involved
with litigation with LVLP. So, if the transaction occurred prior to litigation even commencing,
how could 305 Las Vegas do anything to hinder the Plaintiff as a judgment creditor when there
was no way 305 Las Vegas could even know that there would be litigation within which a creditor
could emerge? Also, per the Plaintiff, all of these entities are supposed to be alter egos of each
other.

Another confusing allegation in this claim/theory is the idea that 305 Las Vegas waived |
rental obligation from Casino Partners to somehow hinder Plaintiff’s efforts to collect money from
LVLP. Throughout the pleading, Plaintiff pounds home his theory that all of these entitics arc
alter egos trying to keep money away from the Plaintiff. But if that is true, it would logically

-6-
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follow that 305 Las Vegas would hold Casino Partners liable on the rental obligations, because
that would take $12,000,000 one step further away from the Plaintiff. Similarly, Livework would
have had motivation to force compliance with the note obligations owed by 305 Las Vegas to make
sure 305 Las Vegas did not have money to pay the Plaintiff. Putting aside for a moment that there
is no evidence that 305 Las Vegas did anything in these transactions to “hinder, delay or defraud”
the Plaintiff, the theory put forth on this claim by the Plaintiff does not make any sense. On one
hand, Plaintiff wants to say these entities are alter egos of each other, but then he turns around on
the other hand and says they are improperly transferring property and obligations to/from 305 Las
Vegas to hinder the Plaintiff.

Further, Plaintiff simply forgets that 305 Las Vegas has partners that have nothing to do
with Liberman, LVLP or Mitchell and thus no reason to attempt to hinder any efforts that Plaintiff
has to collect on his judgment against LVLP. Further, the non-Liberman majority of 305 Las
Vegas could have any number of reasons for pursuing the actions it did, none of which have
anything to do with the Plaintiff. If the rent money was not collectable, and 305 Las Vegas was
looking for a tax loss, that would explain the write off. 1305 Las Vegas determined that Mitchell
had resources to potentially pursue and Liberman did not, that would explain litigation against one
and not the other.

Candidly, if Plaintiff wants to play the circumstantial, this-could-be-the-reason game, 305
L.as Vegas can spend 30 pages articulating any number of legitimate business reasons it undertook
the business actions and made the business decisions it made. In fact, 305 Las Vegas set forth
many of those in the Motion. But this is not the time for that, Plaintiff had years to find actual
evidence of a fraudulent transfer involving 305 Las Vegas that was made to hinder the Plaintiff’s
efforts against LVLP, and vet Plaintiff has come to this Court with nothing more than the same
allegations he started with in his complaint. Now is not the time for allegations. Now is the time
for evidence, and the Plaintiff has none to support this claim.

H
iy
iy
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1V. PLAINTIFF’S CIVIL CONSPIRACY CLAIM 1S NOT SUPPORTED BY
EVIDENCE OR COMMON SENSE

In the Motion, 305 Las Vegas laid out exactly what the Plaintiff would have to have
evidence of to show the grand conspiracy between, Livework, 305 Associates, 305 Las Vegas,
Liberman, Mitchell and LVLP (if not others). This conspiracy would also have to include 305
Associates’ other general partner and its limited partners, and not only has Plaintiff provided no
evidence of such a conspiracy in his Opposition, he did not even bother to try to rebut the
ridiculousness of the story once it is laid out on paper. Plaintiff has no evidence that 305 Las
Vegas has taken any business action to avoid collecting money or paying money to any entity for
the purpose of somehow hiding it from the Plaintiff. Plaintiff has no interest in 305 Las Vegas’
property, nor has he ever. There’s no evidence that anything 305 Las Vegas did with Casino
Partners, Livework, Heartland Bank (which is apparently not part of the conspiracy), or anyone
else had anything to do with the Plaintiff or trying to hinder Plaintiff’s attempt to collect on his
judgment against LVLP,

But, as was the case with the fraudulent transfer claim, Plaintiff does not even attempt to
explain how earlier in the Complaint (and the Opposition), he alleges that all of these entities and
individuals are alter egos of each other, vet now they are also separate entities conspiring against
Plaintiff. This is a significant problem for the Plaintiff, because not only does it show that his legal
theories are inconsistent, it also once again demonstrates the Plaintiff”s lack of facts and evidence
supporting either set of claims. At this point, in response to a request for summary adjudication
of his claims against 305 Las Vegas, the Plaintiff cannot keep his legal theories consistent because
he does not have facts or evidence to support either path, so all he is left with is argument and
suspicion, which is not enough. This claim is unsupported and truthfully kind of ridiculous and

should be dismissed as such.

V. PLAINTIFF’S REQUEST FOR 56(F) RELIEF AS TO 305 LAS VEGAS
SHOULD BE DENIED

Plaintiff concludes his Opposition with a request for additional time to complete discovery.

While 305 Las Vegas does not generally oppose a discovery extension relating to the long-standing
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issues that Plaintiff has apparently had with the Mitchell Defendants or Liberman, 305 Las Vegas,
through it’s counsel, spent dozens of hours preparing and disclosing documents for the Plaintiff
pursuant to his discovery requests. Most of this information was not relevant, and candidly was
probably a waste of 305 Las Vegas® time and money, but Plaintiff requested the information so
305 Las Vegas provided it, in the form of thousands upon thousands of documents. The reason
305 Las Vegas undertook this arduous endeavor was to avoid a discovery dispute with the Plaintiff
and to avoid the instant request. Plaintiff has everything he needs as it relates to 305 Las Vegas,
as does the Court, and there is no legitimate reason to keep 305 Las Vegas in this case any longer
so that Plaintiff can complete whatever discovery he needs from Mitchetl, Liberman or any other
entities. There is no evidence of alter ego between 305 Las Vegas and any other entity or person.

There is no evidence of a fraudulent transfer or civil conspiracy involving 305 Las Vegas. No

ﬁ
|
!
|

additional discovery as to other parties is going to change that, and thus the 56(f) request should |

be denied.
CONCLUSION

Plaintiff attached 35 exhibits to his Opposition, yet somehow in all that documentation
provides this Court with not a single piece of actual evidence supporting any of his claims against
this Defendant. Then, upon reading the Opposition, it becomes clear that he has done this because
he has no evidence supporting his claims against this entity, only the same unsupported ideas,
theories and allegations he asserted in the complaint. Plaintiff completely disregards the other
partners in 305 Las Vegas as if they are simply puppets of Liberman, then proceeds to try to explain
how 305 Las Vegas is somehow both the alter ego of the other Defendants and in a conspiracy
with its alter egos to fraudulently transfer assets from an entity it has nothing to do with to harm
the Plaintiff.

These are interesting theories, and some of Plaintiff’s pleadings make for entertaining
reading, but at the end of the day, 305 Las Vegas is an innocent party that has had to expend tens
of thousands of dollars defending a baseless lawsuit. Now, having done what a defendant faced
with unfounded, unsupported allegations should do, file a motion for summary judgment, 305 Las

Vegas respectfully requests that the Court end this farce, at least as far as this Defendant goes, and
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grant the instant Motion and dismiss the Plaintiff’s claims against 305 Las Vegas with prejudice.
305 Las Vegas further requests that the Court deny Plaintiff’s request for NRCP 56(f) relief as to

305 Las Vegas as no additional discovery as to the other parties is going to change the fact that

Plaintiff has no evidence of any wrongdoing by 305 Las Vegas in this matter.

Dated this 17 day of October, 2019.
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HOLLEY DRIGGS WALCH
FINE PUZEY STEIN & THOMPSON

/s/ Brian W. Boschee

BRIAN W. BOSCHEE, ESQ.
Nevada Bar No. 7612

400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101

Attorneys for 305 Las Vegas, LLC
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that, on the 17" day of October, 2019, and pursuant to EDCR 8.05
and NRCP 5(b), 1 caused to be served electronically using the Court’s E-Filing E-Service System,
a true and correct copy of the foregoing REPLY TO OPPOSITION TO MOTION FOR
SUMMARY JUDGMENT to all parties in this case registered with the E-Service System and via
United States Mail, with first-class postage prepaid, addressed to the below. Pursuant to EDCR

8.05(i), the date and time of the electronic service is in place of the date and place of deposit

in the mail.
GARRY L. HAYES, ESQ. JOHN W. MUIJE, ESQ.
LAW OFFICES OF HAYES & WELSH JOHN W. MULJE & ASSOCIATES
199 N. Arroyo Grande Blvd., Suite 200 1840 E. Sahara Avenue, Suite 106
Henderson, Nevada 89074 Las Vegas, Nevada 89104
Attorney for Defendants Attorney for Plaintiffs, Russell L. Nype and
Agquarius Owner LLC, Las Vegas Land Revenue Plus, LLC

Partners LLC, Leah Property LLC, Liberman
Holdings LLC, Live Work LLC, Live Works
Manager LLC, LVLP Holdings LLC, Meyer
Property Ltd, David J. Mitchell and Mitchell
Holdings LL.C

/s/ Kathy MacElwain
An employee of HOLLEY DRIGGS WALCH
FINE PUZEY STEIN & THOMPSON
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Electronically Filed
11/12/2019 3:15 PM
Steven D. Grierson

CLERK OF THE COE 5
ROC &Z«—A aal

JOHN W. MUIJE & ASSOCIATES
JOHN W. MUIJE, ESQ.

Nevada Bar No: 2419

1840 East Sahara Avenue, Suite 106
Las Vegas, NV 89104

Telephone No: (702) 386-7002
Facsimile No:  (702) 386-9135
Email: Jmuije@muijelawoffice.com
Attorneys for Plaintiffs

DISTRICT COURT
CLARK COUNTY, NEVADA

IEESSELL L. NYPE AND REVENUS PLUS, CASENO: A.16-740680-B

Plaintiffs, | PEF1 NO: XI

VS.
DAVID J. MITCHELL; BARNET LIBERMAN; LAS
VEGAS LAND PARTNERS, LLC; MEYER
PROPERTY, LTD.; ZOE PROPERTY, LLC; LEAH
PROPERTY, LLC; WINK ONE, LLC; LIVE WORK,
LLC; LIVE WORK MANAGER, LLC; AQUARIUS
OWNER, LLC; LVLP HOLDINGS, LLC;
MITCHELL HOLDINGS, LLC; LIBERMAN
HOLDINGS, LLC; 305 LAS VEGAS, LLC; LIVE
WORKS TIC SUCCESSOR, LLC; CASINO
COOLIDGE LLC; DOES I through III, and ROE
CORPORATIONS I through II1, inclusive,

Mitchell Defendants.

RECEIPT OF COPY

RECEIPT OF COPY of Flash Drive with approximately 160 GB of Mitchell

Defendants’ documents as received from Mitchell Defendants on November 4, 2019, is hereby

Case Number: A-16-740689-B
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acknowledged this n J({\day of November, 2019.

HOLLEY DRIGGS WALCH FINE
PUZEY $TEIN & THOMPSON

By: KC&U \ \D BT ) 1\(\;@.

Brian W. Boschee, "Esq.

400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101
Attorneys for Defendants

305 Las Vegas, LLC
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Electronically Filed
11/12/2019 5:00 PM
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JOHN W. MUIJE & ASSOCIATES
JOHN W. MUIJE, ESQ.

Nevada Bar No: 2419

1840 East Sahara Avenue, Suite 106
Las Vegas, Nevada 89104
Telephone No: (702) 386-7002
Facsimile No: (702) 386-9135
Email: Jmuije@muijelawoffice.com
Attorneys for Proposed Plaintiff

In Intervention Shelley D. Krohn

DISTRICT COURT
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CLARK COUNTY, NEVADA
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RUSSELL L. NYPE AND REVENUS PLUS,
LLC

p—
p—

CASE NO: A-16-740689-B

—_
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Plaintiffs, | DErl NO: XI

—
93]

VS.

DAVID J. MITCHELL; BARNET LIBERMAN; LAS

PROPERTY, LTD.; ZOE PROPERTY, LLC; LEAH | TRUSTEE’S MOTION TO INTERVENE

PROPERTY, LLC; WINK ONE, LLC; LIVE WORK,
LLC; LIVE WORK MANAGER, LLC; AQUARIUS
OWNER, LLC; LVLP HOLDINGS, LLC; DATE:
MITCHELL HOLDINGS, LLC; LIBERMAN
HOLDINGS, LLC; 305 LAS VEGAS, LLC; LIVE TIME:
WORKS TIC SUCCESSOR, LLC; CASINO
COOLIDGE LLC; DOES I through III, and ROE
CORPORATIONS I through III, inclusive,

U S o S S G
EB\OOO\IO\UI-D

Mitchell Defendants.

N
[\

N
(O8]

24 COMES NOW, SHELLEY D. KROHN, Proposed Plaintiff-in-Intervention (hereinafter
28

26
27

“Plaintiff”), by and through the undersigned counsel, who hereby respectfully submits her Motion

to Intervene in this matter. This Motion is supported by the following Memorandum of Points

gl

Case Number: A-16-740689-B
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1{land Authorities, the exhibits attached hereto, the Court’s file herein, and any evidence adduced at
2/l the hearing to be held by the Court.
3 .V Aw/
DATED this |/~ day of November, 2019
4 AL
5 JOHN W. MUIJE & ASSOCIATES
6
g “eee JOHN'W. MUIJE, ESQ.
Nevada Bar No. 2419
9 1840 East Sahara Avenue, #106
Las Vegas, Nevada 89104
10 Telephone: 702-386-7002
11 Facsimile: 702-386-9135
E-Mail: jmuije@muijelawoffice.com
12 Attorneys for Proposed Plaintiff
" In Intervention Shelley D. Krohn
14
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MEMORANDUM OF POINTS AND AUTHORITIES

L

INTRODUCTION

Shelley D. Krohn (hereinafter “Krohn™) brings this Motion seeking to Intervene in this
matter pursuant to NRCP 24(a) as Krohn, has an interest in the subject matter of this action and
the disposition of this action affects Trustee’s ability to recover, on behalf of the Bankruptcy of
Las Vegas Land Partners, LLC, BK-S-19-15333-MKN, the funds which the original Plaintiff
herein has sought to recover with regard to the alleged fraudulent conveyances involving the

various named Defendants herein.

Krohn is familiar with the claims asserted in this litigation and has consulted with counsel
for the original Plaintiff. Krohn has obtained Bankruptcy Court approval to employ John W.
Muije, Esq., attorney as Special Counsel for the purpose of pursuing the claims asserted herein,
inter alia, from the various defendants already named. See Exhibit “1.” Under applicable
Bankruptcy law, the Bankruptcy Trustee has two years from the date that a Bankruptcy Petition is
filed, and a Trustee appointed, to assert and seek claims such as those already pending before this
Court. The Trustee respectfully represents that such is exactly what she wants to do, and that the
appropriate forum for the same, in the exercise of the Trustee’s sound business judgment, is the
already pending matter before this Honorable Court.

IL

ARGUMENT AND AUTHORITIES
Shelley D. Krohn seeks the permission of ﬂ-liS Court to intervene in this matter pursuant to

NRS 12.130, which provides that before trial, “any person may intervene in an action or
proceeding, who has an interest in the matter in litigation, in the success of either of the parties, or

an interest
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against both.” The intervention is to be made as provided for in the Nevada Rules of Civil

Procedure. Id. NRCP 24(a) provides that:
Upon timely application anyone shall be permitted to intervene
in an action: (1) when a statute confers an unconditional right
to intervene; or (2) when the application claims an interest
related to the property or transaction which is the subject of
the action and the applicant is so situated that the disposition
of the action may as a practical matter impair or impede the
applicant’s ability to protect that interest.

As there is no statute applicable in this matter that provides Shelley D. Krohn, an
unconditional right to intervene, Shelley D. Krohn’s application is governed by NRCP 24(a)(2),
and allows a party to intervene if it meets the following four requirements: (1) that she have
sufficient interest in the subject matter of the litigation, (2) that her ability to protect that interest

may be impaired if she does not intervene; (3) that her interest is not adequately represented by

existing parties, and (4) that is application is timely. American Home Assurance Company v.

Eighth Judicial District Court, 122 Nev. 1229, 147 P.3d 1120, 1127 (2006).

The timeliness of an applicant’s motion to intervene is “a determination that lies within

the sound discretion of the trial court.” Lawler v. Ginochio, 94 Nev. 623, 626, 584 P.2d 667

(1978) quoting Cleland v. Eighth Judicial District Court, 92 Nev. 454, 456. 552 P.2d 488 (1976).

The timeliness requirement “must have accommodating flexibility toward both the court and the
litigants if it is to be successfully employed to regulate intervention in the interest of justice.” Id.
A copy of Shelley D. Krohn’s proposed Complaint In Intervention is attached hereto as Exhibit
“2n.

The fraudulent transfer claims previously brought by the Plaintiff as creditors likely

became property of the Bankruptcy Estate of LVLP, and the Trustee, as representative of that
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Bankruptcy Estate of LVLP pursuant to Bankruptcy Code Section 323(a), has the authority to
bring such actions.
11 U.S.C. Section 544 provides in part:
(a) The Trustee shall have, as of the commencement
of the case, and without regard to any knowledge of
the trustee or of any creditor, the rights and powers
of, or may avoid any transfer of property of the
debtor or any obligation incurred by the debtor.

Here, Shelley D. Krohn’s application to intervene in this action meets all four
requirements of NRCP 24(a)(2). Shelley D. Krohn has a sufficient interest in the subject matter
of this litigation. Trustee has conducted reasonable discovery in the context of the Las Vegas
Land Partners, LLC’s bankruptcy proceeding, and is reasonably persuaded that meritorious
claims exist against the various named defendants herein, to recoup and recover valuable assets
that once belonged beneficially to the Debtor, Las Vegas Land Partners, LLC.

It is true that the Trustee could elect to start over from scratch and could independently
invoke the jurisdiction before the State Court or before the Bankruptcy Court. Nevertheless,
where and how to pursue the recovery of the claims asserted is unequivocally within the business
judgment of a Bankruptcy Trustee, and the Trustee has elected to intervene in this case, with
multiple defendants already active and present, as opposed to starting over from scratch.

Because of the overlapping claims, it is judicially economic to bring all the claims to trial
at the same time. Having to literally reinvent the wheel would be inefficient, detrimental to
judicial economy, and might very well impair the efficacy of the Trustee’s attempt to recover the
subject property for the benefit of the Estate. Given the nature of the underlying common law
and state law claims, it is appropriate that the Trustee join with the existing Plaintiff, both of

whom have legitimate interests in the anticipated proceeds of this litigation, and further, that the

Trustee be present so as to protect the interests of the Bankruptcy Estate and the other creditors.
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Finally, as noted hereinabove, Congress in its infinite wisdom has declared that a
Bankruptcy Trustee has two years to evaluate, investigate, and develop theories to recover assets
for the Bankruptcy Estate, and to initiate the pursuit of claims such as that sought in this

litigation. Accordingly, Las Vegas Land Partners, LLC’s bankruptcy having commenced a less

than four months ago, the Trustee is well within the statutory time allowed.

IIIL.

CONCLUSION

Therefore, Shelley D. Krohn respectfully requests that the Court grant her Motion to
Intervene and order that Shelley D. Krohn be allowed to file her Complaint-in-Intervention in this

matter, since Shelley D. Krohn’s application meets the requirements of NRCP 24(a))2), and she

should be heard in this matter.

DATED this /" day of November, 2019

e

JOHN W. MUIJE & ASSOCIATES

)

~JOHN W. MUDJE, ESQ.

Nevada Bar No. 2419

1840 East Sahara Avenue, #106

Las Vegas, Nevada 89104
Telephone: 702-386-7002
Facsimile: 702-386-9135
E-Mail: jmuije@muijelawoffice.com

Attorneys for Proposed Plaintiff
In Intervention
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CERTIFICATE OF SERVICE

I certify that I am an employee of JOHN W. MUIJE & ASSOCIATES and that on the

"’iday of November, 2019, I caused the foregoing document, SHELLEY D. KROHN,
BANKRUPTCY TRUSTEE’S MOTION TO INTERVENE, to be served as follows:

m] by placing a copy of the same for mailing in the United States mail,
with first class postage prepaid addressed as follows; and/or

E by electronically filing and serving with the Clerk of the Court via the Odyssey E
File and Serve System;

o by placing a copy of the same for mailing in the United States mail, with first class
postage prepaid marked certified return receipt requested addressed as follows:

Elliot S. Blut, Fsq. Brian W. Boschee, Esq.
BLUT LAW GROUP, P.C. HOLLEY DRIGGS WALCH
300 South Fourth Street, Suite 701 FINE PUZEY STEIN & THOMPSON
Las Vegas, Nevada 89101 400 South Fourth Street, Third Floor
Telephone: (702) 384-1050 Las Vegas, Nevada 9101
Facsimile: (702) 384-8565 Telephone: (702) 791-0308
E-Mail: eblut@blutlaw.com Facsimile: (702) 791-1912

Attorneys for Defendants E-Mail: bboschee(@nevadafirm.com

Barnet Liberman and Casino Coolidge, Attorneys for Defendant
LLC 305 Las Vegas, LLC

James L. Edwards, Esq.
COHEN JOHNSON PARKER
& EDWARDS
375 East Warm Springs Road, Suite 104
Las Vegas, Nevada 89119
Telephone: (702) 823-3500
Facsimile: (702) 823-3400
E-Mail: jedwards@parkeredwardslaw.com
Attorneys for Mitchell Defendants

Y
I

An Employee of JOHN W, MUIE & ASSOCIATES
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Case 19-15333-mkn  Doc 35 Entered 10/31/19 09:13:53 Page 1 0of 3

Honorable Mike K. Nakagawa
United States Bankruptcy Judge

LN

ﬁntered on Docket
ctober 31,2019

3

SHELLEY D. KROHN

E-mail: Shelley@TrusteeKrohn.com

510 South 8" Street

Las Vegas, Nevada 89101

10 || Telephone: (702) 421-2210
Facsimile: (702) 366-1939

11

(=T I B )

12

13 UNITED STATES BANKRUPTICY COURT

14 DISTRICT OF NEVADA

15 ke de ek

16| In re: CASE NO. BK-S-19-15333-MKN

CHAPTER 7
17| LAS VEGAS LAND PARTNERS, LLC

et el N Nt N S N et e

18 Date: October 30, 2019
Time: 2:30 p.m.
19
Debtor.
20
21

ORDER GRANTING APPLICATION TO EMPLOY JOHN W. MUIJE & ASSOCIATES AS
22| SPECIAL COUNSEL ON A CONTINGENT FEE BASIS UNDER 11 U.S.C. §327(a)

23
24

25
2% to employ the law firm of JOHN W. MUIJE & ASSOCIATES as Special

This matter having come on for hearing at the date and time set

forth above and upon reading the Motion of Shelley D. Krohn, Trustee,

77| Counsel for the Estate pursuant to 11 U.S.C. §327 and §328; it

28 || appearing to the Court that neither the attorney, nor the firm, hold
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Case 19-15333-mkn Doc 35 Entered 10/31/19 09:13:53 Page 2 of 3

or represent an interest adverse to the Estate, that the attorney is
a disinterested party within the meaning of §101(14) of the
Bankruptcy Code and may represent the Estate under 11 U.S.C. §327,
that the declaration of John Muije is sufficient, and that the
employment of special counsel is necessary and in the best interests
of the Estate and the creditors; the Court noting the appearances of
Shelley D. Krohn, Trustee, and Lenard E. Schwartzer, Esqg., bankruptcy
counsel for Russell Nype and Revenue Plus, LLC, and for good cause
appearing, it is hereby:

ORDERED that pursuant to §327 and §328 of the Bankruptcy Code,
the Trustee is authorized to employ the law firm of JOHN W. MUIJE &
ASSOCIATES as Special Counsel on a contingent fee basis in accordance
with the terms of the agreement set forth in the Motion and
Declaration in support for this Order. The payment of all fees and
costs are subject to further approval by this Court.

Respectfully submitted by:
)

\\\’, ~
200 VoS —

SHELLEY D. KROHN, TRUSTEE

““

™
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CERTIFICATION

In accordance with LR 9021, counsel submitting this document
certifies as follows (check one):

X The court has waived the requirement set forth in LR 9021 (b) (1).

No party appeared at the hearing or filed an objection to the
motion.

I have delivered a copy of this proposed order to all counsel
who appeared at the hearing, and each has approved or
disapproved the order, or failed to respond, as indicated
below [list each party and whether the party has approved,
disapproved, or failed to respond to the document]:

Counsel appearing:

% I certify that this is a case under Chapter 7 or 13, that I
have served a copy of this order with the motion pursuant to
LR 9014(g), and that no party has objected to the form or
content of the order

IT IS SO ORDERED.

## %
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JOHN W. MUIJE & ASSOCIATES
JOHN W. MUIJE, ESQ.

Nevada Bar No. 2419

1840 East Sahara Avenue, Suite 106
Las Vegas, Nevada 89104
Telephone: 702-386-7002
Facsimile: 702-386-9135

Email: jmuije@muijelawoffice.com
Attorneys for Plaintiff-in-Intervention

DISTRICT COURT
CLARK COUNTY, NEVADA

RUSSELL L. NYPE AND REVENUS PLUS,
LLC

Plaintiffs,
VS.

DAVID J. MITCHELL; BARNET LIBERMAN;
MEYER PROPERTY, LTD.; ZOE PROPERTY,
LLC; LEAH PROPERTY, LLC; WINK ONE, LLC;
LIVE WORK, LLC; LIVE WORK MANAGER,
LILC; AQUARIUS OWNER, LLC; LVLP
HOLDINGS, LLC; MITCHELL HOLDINGS, LLC;
305 LAS VEGAS, LLC; LIVE WORKS TIC
SUCCESSOR, LLC; CASINO COOLIDGE LLC;
DOES I through III, and ROE CORPORATIONS I
through III, inclusive,

Miichell Defendants.

SHELLEY D. KROHN, U.S. BANKRUPTCY
TRUSTEE

Proposed Plaintiff-In-Intervention

COMES NOW, SHELLEY D. KROHN, U.S. Bankruptcy Trustee (hereinafter referred to as

“TRUSTEE”), and as and for causes of action against the Defendants, DAVID J. MITCHELL;

BARNET LIBERMAN; MEYER PROPERTY, LTD.; ZOE PROPERTY, LLC; LEAH PROPERTY, LLC;

CASE NO: A-16-740689-B
DEPT. NO: XI
[PROPOSED] COMPLAINT IN
INTERVENTION FOR:
1. CONSTRUCTIVE TRUST;
2. FRAUDULENT CONVEYANCE;
3. CONSPIRACY TO DEFRAUD:;
4. DECLARATORY RELIEF; AND
S. ALTER EGO
ARBITRATION EXEMPT
(EQUITABLE RELIEF)
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WINK ONE, LLC; LIVE WORK, LLC; LIVE WORK MANAGER, LLC; AQUARIUS OWNER, LLC;
LVLP HOLDINGS, LLC; MITCHELL HOLDINGS, LLC; 305 LAS VEGAS, LLC; LIVE WORKS TIC
SUCCESSOR, LLC; FC/LW VEGAS, LLC; CASINO COOLIDGE LLC, alleges and shows as follows:
GENERAL FACTUAL ALLEGATIONS

1. The Trustee was duly appointed to act as the Trustee in the Bankruptcy Case of
Las Vegas Land Partners, LLC, Case No. BK-19-15333-mkn (hereinafter referred to as
“TRUSTEE”).

2. Plaintiffs, RUSSELL L. NYPE and REVENUE PLUS, LLC (hereinafter
“NYPE”), a New York Limited Liability Company.

3. Defendant, DAVID J. MITCHELL (hereinafter “Mitchell), is an adult resident of

New York.

4. Defendant, BARNETT LIBERMAN (hereinafter “Liberman), is an adult resident
of New York.

5. Aquarius Owner, LLC is or was a Delaware limited liability company registered to

do business in the State of Nevada in November, 2004, and maintained its registration through
and including approximately November, 2009.

6. On information and belief, Aquarius Owner LLC was owned and directed by
Mitchell, Liberman, and/or LVLP.

7. In that context, various real property transfers and ownership equity took place
between LVLP and/or Aquarius Owner, LLC, during the operative time, and on information and
belief, financial distributions and transactions occurred between Aquarius Owner LLC, and its
principals on a recurring basis, most of which were never disclosed in publicly available records

or documents.
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8. FC/LW Vegas is or was a Delaware limited liability company registered to do
business in the State of Nevada in February 2011 which has maintained registration through the
present.

9, FC/LW, LLC, on information and belief, is an entity beneficially and jointly
owned and operated by Liberman, Mitchell, LVLP, LIVE WORK, LLC and non-party Forest City
Enterprises, for purposes of developing and managing various real property interest in Southern
Nevada.

10 In that context, various real property transfers and ownership equity took place
between LIVE WORK, LLC and/or FC/LW, LLC, during the operative time, and on information
and belief, financial distributions and transactions occurred between FC/LV Vegas, LLC, and its
principals on a recurring basis, most of which were never disclosed in publicly available records
or documents.

11.  Leah Property, LLC is a Delaware limited liability that first registered to do
business in Southern Nevada in approximately February, 2005, and continued to be active and
operate in the Southern Nevada area through and including February, 2015.

13.  Oninformation and belief, Leah Property LLC is owned, managed, and operated
by Liberman, at all relevant times.

14.  In that context, various real property transfers and ownership equity took place
between LVLP and/or Leah Property, LLC, during the operative time, and on information and

belief, financial distributions and transactions occurred between Leah Property, LLC and its
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principals on a recurring basis, most of which were never disclosed in publicly available records
or documents..

15. Live Work LLC is a Delaware limited liability company who first became active in
Southern Nevada in or about April, 2005, and in fact was a plaintiff in the original underlying
lawsuit with LVLP versus the plaintiffs herein. Live Work, LLC, on information and belief,
continued to be active and operating in Southern Nevada through and including approximately
April, 2012.

16.  On information and belief, Live Work, LLC was owned, operated, and managed by
Liberman, Mitchell, LVLP, Live Work Manager, LLC, and/or Mitchell Holdings, and was an
active.

17.  In that context, various real property transfers and ownership equity took place
between LVLP and/or Live Work, LLC, during the operative time, and on information and belief,
financial distributions and transactions occurred between Live Work Manager, LLC and its
principals on a recurring basis, most of which were never disclosed in publicly available records
or documents.

18. Livework Manager, LLC was a Delaware Limited Liability that first registered to
do business in the State of Nevada in approximately April, 2005, and continued active and in
business in Southern Nevada through the present.

19. Livework Manager, LLC was owned, operated and managed by, on information
and belief, by Liberman, Mitchell, and/or LVLP.

20.  Inthat context, various real property transfers and ownership equity took place

between LVLP and/or Live work Manger, LLC, during the operative time, and on information and
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belief, financial distributions and transactions occurred between Livework Manager, LLC and its
principals on a recurring basis, most of which were never disclosed in publicly available records
or documents.

21.  Zoe Property, LLC is a Delaware Limited Liability Company that first registered
and became active in Southern Nevada in or about November 2004, and in fact was one of the
original plaintiffs along with Live Work, LLC and LVLP versus the plaintiffs herein. On
information and belief, Zoe Property, LLC operated and continued to be active in Southern
Nevada through approximately November, 2007.

22.  Zoe Property, LLC, was owned, operated and managed by, on information and
belief, by Liberman, Mitchell and/or LVLP.

23.  Inthat context, various real property transfers and ownership equity took place \
\between LVLP and/or Zoe Property, LLC, during the operative time, and on information and
belief, financial distributions and transactions occurred between Zoe Property, LLC and its
principals on a recurring basis, most of which were never disclosed in publicly available records
or documents.

24.  Wink One, LLC is a Delaware limited liability company that registered to do
business in the State of Nevada in approximately April, 2008, and remained active, according to
Secretary of State records, through and including approximately April, 2009. Wink One, LLC, on
information and belief, was owned, operated and managed by Liberman, Mitchell, and/or LVLP.

25,.  Wink One, LLC was owned, operated and managed by, on information and belief,

by ‘Liberman, Mitchell, and/or LVLP.
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26.  Inthat context, various real property transfers and ownership equity took place
between LVLP and/or Wink One, LLC, during the operative time, and on information and belief,
financial distributions and transactions occurred between Wink One, LLC and its principals on a
recurring basis, most of which were never disclosed in publicly available records or documents..

27.  Casino Coolidge, LLC is a Delaware limited liability company that first registered
to do business in Southern Nevada in or about October, 2014.

28.  On information and belief, Casino Coolidge, LLC is owned, operated and managed
by Liberman, Mitchell, and/or LVLP.

29.  In that context, various real property transfers and ownership equity took place
between LVLP and/or Casino Coolidge, LLC, during the operative time, and on information and
belief, financial distributions and transactions occurred between Casino Coolidge, LLC and its
principals on a recurring basis, most of which were never disclosed in publicly available records
or documents and continues to operate and be active in Southern Nevada through the present.

30.  Inthat context, various real property transfers and ownership equity took place
between LVLP and/or Casino Coolidge, LLC, during the operative time, and on information and
belief, financial distributions and transactions occurred between Casino Coolidge, LLC and its
principals on a recurring basis, most of which were never disclosed in publicly available records
or documents.

31. 305 Las Vegas, LLC is a Delaware limited liability company that first registered
and qualified to do business in Southern Nevada in approximately April, 2007, and remains active

and doing business in Southern Nevada through the present.
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Electronically Filed
11/16/2019 10:00 PM
Steven D. Grierson

OPP CLERK OF THE COURT

COHEN JOHNSON PARKER EDWARDS
H. STANJOHNSONESQ.

Nevada Bar No. (65
sjohnson@cohenjohnson.com
JAMES L. EDWARDS, ESQ.
Nevada Bar No. 4256
Jedwards@parkeredwardslaw.com
KEVIN M. JOHNSON, ESQ.
Nevada Bar No. 14551
kjohnson@cohenjohnson.com

375 East Warm Springs Roafite.104
Las Vegas, Nevada 89119
Telephone(702) 8233500
Facsimile:(702) 8233400

Attorneys foiMitchell Defendants

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA
RUSSELL L. NYPE,REVENUE PLUS, LLC,

DOES I through X; DOE CORPORATIONS | Case No0.A-16-740689B
through X; and DOE PARTNERSHIPS | Dept. No.:XI
through X;
Plaintiffs, 0,7&+(// "()(1'$1769
OPPOSITION TO SHELLEY D. KROHN,
VS. %$1.5837&< 75867((16 027

TO INTERVENE
DAVID J. MITCHELL; BARNET
LIBERMAN; LAS VEGAS LAND
PARTNERS, LLC; MEYER PROPERTY
LTD.; ZOE PROPERTY, LLC; LEAH
PROPIRTY, LLC; WINK ONE, LLC;
AQUARIUS OWNER, LLC; LVLP
HOLDINGS, LLC; MITCHELL HOLDINGS,
LLC; LIBERMAN HOLDINGS, LLC; 305
LAS VEGAS, LLC; LIVE WORKS TIC
SUCCESSOR, LLC; CASINO COOLIDGE
LLC; DOES | THROUGH llI, inclusive; and
ROE CORPORATIONS | THROUGH I,
inclusive,

Defendants

N
(o]

COMES NOWthe Mitchell Defendantsoy and through their counsel icord,H. Stan
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Johnson, Esqof the law firm Cohen Johnson Parker Edwahéseby filetheir Opposition to
6KHOOH\ ' .URKQ %DQNUXSWF\ 7 UKXe\OppBsiifiis raaris\an®Riasat R
upon the papers and pleadings on file herein, the memorandum of Points and Authorities submitt
in support hereof, and upon any oral argument that this Court may entertain.
DATED this 16" day ofNovember2019.
COHEN JOHNSON PARKER EDWARDS

/sl H. Stan Johnson
H. STANJOHNSONESQ.
Nevada Bar No. 00265
sjohnson@cohenjohnson.com
JAMES L. EDWARDS, ESQ.
Nevada Bar No. 4256
Jedwards@parkeredwardslaw.com
KEVIN M. JOHNSON, ESQ.
Nevada Bar No. 14551
kjohnson@cohenjohnson.com
375 East Warm Springs Road, Ste. 104
Las Vegas, Nevada 89119
Telephone: (702) 823500
Facsimile: (702) 823400
Attorneys foMitchell Defendants
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MEMORANDUM OF POINTS AND AUTHORITIES
l.
STATEMENT OF RELEVANT FACTS

Plaintiffs filed this action alleging various fraudulent conveyances on Jiily2Pa 6.

Plaintiffs named as Defendants two individuals and various entities relating to these individuals.

One of thesentities, Las Vegas Land Partners, LLC., declared bankruptcy on Alg2am.

This proceeding is ongoing. Now, Shelley D. Krohn, the bankruptcy trustee in the bankruptcy

estate now seeks to intervene in this case
.
LEGAL ARGUMENT AND ANALYSIS

A. THE TRUSTEE SHOULD NOT BE ALLOWED TO INTERVENE AS A MATTER
OF LAW.

1. The Trustee Cannot Meet the Requirements of NRCP 24(a)

Upon timely application, a party has the right to intervene under NRCP 24(a) when

authorized by statute or whemetfollowing factors are met:

(1) the applicant must show a sufficient interest in the subject matter of the action;

(2) the applicant must show that the protection of the interest may be impaired by thi

disposition of the action;
(3) theapplicant must show that the interest is not adequately represented by an €
party; and
(4) the application must be timelkxm. Home Assurance Co. v. Eighth Jud. Dist, £22
Nev. 1229, 138, 147 P.3d 1120, 1130 (2006).

While the Trusteedoes have sufficient interest in the subject matter of this agttbe

nature of the interest is incorrectly assertdtthe hearing on sanctions following the filing of the

bankruptcy, his court ruled that the fraudulent conveyance actioagrperty of the estate and

belong to the truste@.he Mitchell Defendants would also argue the law is clear that the 3
applies to the alter ego claims, constructive trust, conspiracy to defralideclaratory relief
which are all derivative clainfsom the fraudulent conveyance and alter ego claims.

i
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B. The Trustee Must Bring the Causes Of Actions Directly; Intervention Is Improper.
It is well established under applicable law that fraudulent transfer claims and alter e

claims are property of theankruptcy estate pursuant to USC § 541. The causes of action

DVVHUWHG E\ WKH 30DLQWLIIV EHORQJ H[FOXVLYHO\ WR

brought or prosecuted by the bankruptcy trustee.

Section 548(a) of the Code expressly authorizés\aU X VW HH"~ W Reiti¥rRL G |D Q
3IUDXGXOHQW WUDQVIHUV' 86 & ¥ D 6HFWLRQ
avoid any preSHWLWLRQ WUDQVIHU RI WKH GHEWRUYYV SURSHU

applicable law by an unsetblHG FUHGLWRU KROGLQJ DQ DOORZDEOH

SXUYLHZ RI E LOQFOXGHYV VWDWH IUDXGXOHQW WUDC

8QLIRUP )UDXGXOHQW 7UDQVIHU $FW 38)7®eckerV. Fahiel

(Inre JTS Corp.), 617 F.3d 1102, 1111 (9th Cir.2015).

LH

$ GHEWRUYV 3FDXVHV RI DFWLR @mih . ArthGr \RiISreed WR, R |

421 F.3d 989, 1002 (9th Cir. 2005) (Citjrgnited States v. Whiting Pools, Ind62 US 198,
205 (1983)). Ths, the trustee stands in the shoes of the debtor and has the standing to bri
VXLW WKDW WKH GHEWRU FRXOG KDYH LQVWLWXWHG
standing to sue on behalf of the estatexclusive D G HE W R UdaNhdt présecutévstdh V
claims belonging to the estate absent abandonniestate of Spirtos v. One San Bernardino
City Super. Ct.443 F.3d 1172, 1175 (9th Cir. 2006).

Moreover, courts have universally held that a trustee has the exclusive standing to

ng an

KD C

fraudulent transfer actions; and absent court order otherwise, individual creditors lack standing

prosecute fraudulent transfers in their own right and for their own benefit, even if said cred
would have standing to do so outside of the bankyugtacom, Ltd. v. Smedin§23 F.3d 1248,

1252 (9th Cir.2010) (noting that rights of action properly brought by the trustee including

Paged of 9
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fraudulent transfer actiongfarrAmerica Realty Corp. v. Nvidia Carfin re3dfx Interactive,
Inc.), 302 Fed. Appx. 514]- WK &LU DITLUPLQJ WKH GLVWU
EHFDXVH WKH VXEVWDQFH RI WKH FUHGLWRUVY FODLH
thereby depleting the assets available for the bankruptcy estate, it was an injuryetatohe d
corporation, not to individual creditors of that corporation, and thus, the trustee had exclus
standing to sue with respect to all such claims [Emphasis addedg)Howrey LILP, 2014

ol DW 1 ' &DO $XJ KROGLQJ WKDW WKH
WR EULQJ WKH FODLP EURXJKW E\ >D FUHGLWRU@ SUH

added.])jin re Pac. Gas & Elec. Co281 B.R. 1,13 (BaNU 1 ' &DO S$EVHC

approval, only a trustee or debtor in possession has standing to assert a fraudulent transfe

DFWLRQ ~ >(PSKDVLVY DGGHG @

,Q LWV 6WDWH &RXUW $FWLRQ 3O0ODLQWLIIV DOOH

LF\

VL

ve

3>

1G L

) W

Y

=

JHG

realproperty and ownership equity transfers took place between LVLP and/or Leah Property,

[1& GXULQJ WKH RSHUDWLYH WLPH « "~ 7KH VDPH SKDVH Z

the named derivative defendants.

30DLQWLIIVY] RZQ 6W D W R QVRAXWIW B OV K D D/WBLARDYL\Q W
claims are expressly within the purview of the claims that the bankruptcy trustee alone is
empowered to pursue. 11 U.S.C. 854Bcom, Ltd. v. Smedin§23 F.3d 1248, 1252 (9th
Cir.2010);CarrAmerica Realty Cqr. v. Nvidia Corp(In re3dfx Interactive, Ing, 302 Fed.
Appx. 514, *2 (9th Cir.2008)Jn re Howrey LLLR 2014 WL 3899309 at *4 (N.D.Cal. Aug. 8
2014); and In re Pac. Gas & Elec. Co., 281 B.R. 1, 13 (Bankr.N.D.Cal.2002). Moreover, in
event that ay fraudulent transfer claim prevails, the recovered assets would unequivocally
S SURSHUW\ RI WKH HVWDWH"~ 7TKXV 30DLQWLIITYV XVX

Transfer claims (which are property of the egtakearly violates the Atomatic Stay.
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,Q D YHU\ VLPLODU FDVH WR WKH RQH EHIRUH WKI

Panel reversed the Nevada Bankruptcy Court and stated:

C.

‘H FRQFOXGH WKDW 63(5V IUDXGXOHQW WUDQVIH
was proopHUW\ RlI &DSULDWLYTVY EDQNUXSWF\ HVWDWH
filed its bankruptcy petition, and such claim could only be pursued by Capriati. 8
548 (a);The Cadle Co. v. Mims (In re Moor&08 F.3d 253, 261 (5th Cir. 2010)
(fraudulent transf) FODLPV EHFRPH HVWDWH SURSHUW\ 3H
E\ YLUWXH RI WUXVWHHYV VXFEBWYRUWDLIJEWHEKEQG
LP v Havlik 20 F.3d 705, 7089 (7th Cir. 1994). See al&hiting Pools, Inc.,

86 DW 36 H@WL). R iQtended to include in the estate any property
PDGH DYDLODEOH WR WKH HVWDWH E\ RWKHU SU
ZRXOG LQFOXGH SURSHUW\ PDGH DYDLODEOH WKU
that it could pursue adirectclamBg-QVW 5RFFKLR DV WKH 3WUDQ
transfer under Nevada law, namely NRS 112.220, which provides for recovery of
the value of the asset transferred from the transferee, during the chapter 11 case
That statute does not consider the effectdb FRUSRUDWH GHEWRUYV

DQG WKH IDFW WKDW D SUHSHWLWLRQ FODLP IR

IUDXGXOHQW WUDQVIHUV LV SURSHUW X Cagiati WKH
Construction Corporation, Inc., v. Sper, INnBBAP No. NW17-1200BHTa,;
(unpublished but maybe cited for persuasive value it may have. (9th Cir. BAP Rule
80241)

Alter Ego Claims Are Also Property of the Estate.

SURSHUW\ RI WKH HVWDWH SXUVXDQW WR 6HFWLR

HTXLWDEOH LQWHUHVWY RI WKH GHEWRU LQ SURSHUW

541(a)(1). A cause of action in which the debtor has a legal interést @etition date

FRQVWLWXWHY SURSHUW\ R Bhithl v GAHHMARJEr§an LEBXD R.8UX S

989, 1002 (9th Cir.2005%8ierra Switchboard Co. v. Westinghouse Elec. Cai@0 F.2d 705,

707 (9th Cir.1986)Schnelling v. Thomas (In re Aliotech, Inc.) 319 B.R. 216, 219

(D.Nev.2004). A bankruptcy trustee has the exclusive capacity to sue on behalf of the

bankruptcy estate and has the exclusive right to sue on claims belonging to the estate. 11

8323(a);Ahcom, Ltd. v. Smeding23F.3d 1248, 1250 (9th Cir.2010) (citiftptate of Spirtos v.

San Bernadino County Superior Court (In re Spirtd€)3 F.3d 1172, 1175 (9th Cir.2006); 11

86 & ¥ D WKH WUXVWHH VKDOO *FROOHFW DQG
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which such WU XVWHH VHUYHV’

Whether a cause of action is property of the bankruptcy estate, such that the trustee has

exclusive standing to pursue the claim, or whether the claim belongs to individual creditors
question of state lavAE Rest. Assocs., LLC viag@pietro (In r Giampietro)317 B.R. 841, 845
n.4 (Bankr.D.Nev.2004)(quotingallard Auto. Grp., Ltd. v. LeClair Mgmt. Corpl53
F.Supp.2d 1211, 1213 (D.Nev.2001).) Where state law permits an alter ego claim to be as
by a corporation in its own namsuch a right is property of the estate, assertible only by the
bankruptcy trustee or the debior SRVVHVVLRQ DQG D FODLP E\ D FU

affiliate based solely on an alter ego theory is therefore barred for lack of standing anith@ng

automatic stay. Trustees of tBenstr. Indus. & Laborers Health & Welfare Trust v. Vasquesz

2011 WL 4549228 at *2 (D.Nev.Sept.29, 2011) [Emphasis added]. SeénalsdgriBioTech,
Inc % 5 3:KHUH WKH Lla@yMmothe\c@gor@tidd, @ id

injury to the plaintiff creditor only insofar as it decreases the assets of the corporation to w

is a

serte

HG

e

vV S

hich

he must look for satisfaction of his debt, then the suit is for a tort suffered by the corporation, an

properly brought  the trustee.

D. Since the Trustees Claims Are Exclusivthe SODLQWLIIVY &ODLPV 0X
SincePlaintiffs Have No Standing.

7TKH 7TUXVWHHTV VWDQGLQJ VisRxalusive RDQ GEHEKVWD DU TR/
cannot prosecute such claims belonging to the estate absent abanddestegetof Spirtos v.
One San Bernardino Citguper. Ct 443 F.3d 1172, 1175 (9th Cir. 200&.plaintiff must

assert his own legal interest as the real parigterest. Dunmore v. United State358 F.3d

1107, 1112 (9 Cir. 2004). Plaintiffs Russell L. Nype and Revenue Plus, LLC no longer have

standing to bring the claims alleged in their complamd the Trustee cannot merely intervene
I\SHTV FR.E$ 1GNype and Revenue Plus no longer have standing the complaint m

dismissed.Schwartz v. Lope882 P.3d 886 (2011).
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V.
CONCLUSION

As only Trusteecan bring these causes of action; intervention in the action brought by
Nype and Revenue Plus is not the proper procedure. The Trustee mustlibecth@aintiff and
is the only party in interest. Therefothe standards for Intervention under NRCP 28(alb),
are not met anthe Motion to Intervene should be denied.
DATED this 16thday ofNovember2019.
COHEN JOHNSON PARKER EDWARDS

/s/ H. Stan Johnson
H. STANJOHNSONESQ.
Nevada Bar No. 00265
sjohnson@cohenjohnson.com
KEVIN M. JOHNSON, ESQ.
Nevada Bar No. 14551
kjohnson@cohenjohnson.com
375 East Warm Springs Road, Ste. 104
Las Vegas, Nevada 89119
Telephone: (702) 823500
Facsimile: (702) 823400
Attorneys foiMitchell Defendants
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CERTIFICATE OF SERVICE

Pursuant to Nev. R. Civ. P. 5(b)(2)(D) and E.D.C.R. 8.05, | hereby certify thag dtih
day of November 2019l caused a true and correct copy @f 7 &+ (// '"()(1'$1761
OPPOSITION TO 6+(//(< ' .52+1 %$1.5837&< 75867((16 027,21
INTERVENE tR EH VHUYHG YLD W KRing §/3aim\of &l rdgjsietedivand active

parties.

/sl Sarah Gondek
An employee of Cohen|Johnson|Parker|Edwards
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MDSM
COHEN JOHNSON PARKER EDWARDS

H. STAN JOHNSON, ESQ.
Nevada Bar No. 00265
sjohnson@cohenjohnson.com
JAMES L. EDWARDS

Nevada Bar No4256
jedwards@parkeredwardslaw.com
375 E.Warm Springs Rd Ste. 104
Las Vegas, Nevada 89119
Telephone No. (702) 82300
Facsimile No. (702) 823400
Attorneys foiMitchell Defendants

Electronically Filed
11/21/2019 2:45 PM
Steven D. Grierson
CLERK OF THE COURT

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

RUSSELL L. NYPE; REVENUE PLUS, LLC;
DOES X; DOE CORPORATIONS-X; andDOE
PARTNERSHIPS X,

Plaintiffs,

DAVID J. MITCHELL; BARNET LIBERMAN;
LAS VEGAS LAND PARTNERS, LLC; MEYER
PROPERTY, LTD.; ZOE PROPERTY, LLC;
LEAH PROPERTY, LLC; WINK ONE, LLC;
LIVE WORK, LLC; LIVE WORK MANAGER,
LLC; AQUARIUS OWNER, LLC; LVLP
HOLDINGS, LLC; MITCHELL HOLDINGS,
LLC; LIBERMAN HOLDINGS, LLC; 305 LAS
VEGAS LLC; LIVE WORKS TIC SUCCESSOR,
LLC; CASINO COOLIDGE LLC; DOES 1111;
andROE CORPORATIONS-111, inclusive,

Defendants.

Case No0.A-16-740689B
Dept No.: X1

')(1'$1796 027,21 72
',60,66 3/$.17,)MMENDED
COMPLAINT PURSUANT TO NRCP
12(B)(2) AND 12(B)(5) OR IN THE
ALTERNATIVE MOTION FOR
SUMMARY JUDGMENT

HEARING REQUESTED

DefendantsDavid J. Mitchell; Las Vegas Land Partners, LIMEyer Property, LC.; Zoe

Property, ILC; Leah Property, LC; Wink One, LLC; Live Work, LLC; Live Work Manager, LC;

Aquarius Owner, LC; LVLP Holdings, LLC; Mitchell Holdings, LLC; Live Works Tic Successp,
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I1& &ROOHFWLYHO\ DV W K Hy3ant Yrbuglth@r@oumseHty&ord VBian
Johnson Esg.and James L. Edwards, Esqf,the law firm of CohenJohnsonParker Edwards
herebyfiles this027,21 72 ',60,66 3/$,17,))69 $0(1'(' &203/%$,17
TO NRCP 12(B)(2) AND 12(B)(5), OR IN THELTERNATIVE MOTION FOR SUMMARY
-8'*0(17 WKH 20RWLRQ’

This Motion is based upon th#llowing Memorandum of Points anduthorities the
Amended ©mplaint filed in the aboveaptioned proceedinggapers and pleadings on file here
and anyevidence andral argument whicks allowed at the time dfearing orthis Motion.

Dated thi21stday ofNovember2019.

COHENJOHNSON PARKER EDWARDS

By: _/s/ H. Stan Johnson
H. Stan Johnsqrisq.

Nevada Bar No00265

JAMES L. EDWARDS

Nevada Bar No. 4256

375 E.Warm Springs Roa8te. 1@
Las Vegas, Nevada 89119
Telephone:(702) 8233500
Facsimile: (702) 8233400
Attorneys foiMitchell Defendants

MEMORANDUM OF POINTS AND AUTHORITIES

l. RELEVANT FACTS

On or about April 10, 2015, Judgment was szdein favor of Plaintiffs and again

385

A

n,

Defendant, Las Vegas Land Partners, LLC (hereinafter "LVLP") in the amount of $2,6084797.50

Since 2015, Plaintiffs have aggressively pursued collection on themrdgagainst VLP. On or
about July 26, 201&laintiffs, Russell LNype and Revenue Plus. LL@ereinafter "Plaintiffs")

I
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filed their Gomplaint for constructive trust, fraudulent conveyanggil conspiracy, declarator
relief and alter ego agaihBeferdants.

In theirAmendedComplaint Plaintiffs generally allege that LVLP transferred real prop
and millions of dollars to asset protection entities from 2006 to the present to prevent P
from executing on the Judgmen{SeePlaintiffs' AmendedComplaint at para93-95.) Plantiffs
allegethatDefendantsvere either fraudulent transferees oralteregos of LVLP and Defendan
David J.Mitchell and Barnet Libenan,(See PlaintiffsAmendedComplaint at para94, 95, 98 and

113)

<

erly

laintif

ts

Plaintiffs have failed to state a claim upon which relief can be granted against a

Defendants. Plaintiffs' causes of action for constructive trust, civil conspiracy, and declarato

are inapplicable to the alleged facts and duplicate Plaintiighcfor fraudulent conveyanc

ry reli

e.

Regardless, Plaintiffs have failed to plead sufficient facts to support claims of fraudulent transf

and that their claims are not barred by the statute of limitations. Plaintiffs do not state w

hen t

alleged fraudulent énsfers took place, a description of the property transferred, and the names

the transferor(s) and transferee(s). Plaintiffs only vaguely allege that the transfers began
which would be outside of the statute of limitations in NRS 112.230.

Defendants filed a Motion to Dismiss in this matter in April of 20@Gllowing briefings
by both parties, Judge Hardy ordered Plaintiffs to Amend their Complaint, requiring
specificity in thé Pleadings. The remailer of that Motion to Dismiss was desd without
SUHMXGLFH DQG ZLWKRXW VLJQLILFDQW ILQG L @haniRy

argumentsPlaintiffs filed their Amended Complaint, but this Amended Complaint still fai

in 20

morn

DG I

s to

plead the fraud claims with specificiffhese claimslao fall outside the statute of limitations and

VKRXOG EH GLVPLVVHG RU 30DLQWLIIfV UHFRYHU\ PXVW

I
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granted if the action is barred by the statute of limitatioBsrhis v. Estate of Bemis14 Nev.

1021, 967 P.2d 437,439 (1998).

Id. at 440.

Wagner v. Chevron U.S Anc., Order of Affirmance, 281 P.3d 1228 (Nev. 2009) (emphasis
added); see ald8emis 114 Nev. at 1025 n.l, 967 P.2d at 440 n.1.

transactionWagner,281 P.3d 1228; seesalBemis,114 Nev. at 1026 n.2, 967 P.2d at 441

n.2. NRS 111.315 states:

(emphasis added). Additionally, NRS 111.320 provides:

FAILURE TO STATE A CLAIM 2 STATUTE OF LIMITATIONS

A. Statement of Law *+Statute of Limitations

"A court can dismiss a complaint for failure to state a claim upon which relief ca

The public recording of real estate deeds constitutes constructive notice of a

The general rule concerning statuté8roitation is that a cause of action accrues
when the wrong occurs and a party sustains injuries for which relief could be
sought. An exception to the general rule has been recognized by this court and
many others in the form of the -salled "discoveryule.” Under the discovery
rule, the statutory period of limitations is tolled until the injured party discovers
or reasonably should have discovered facts supporting a cause of action.

This court has applied the discovery rule for actiondbrafach of contract,
conversion, andll others brought pursuant to a statute that does not specify
when a cause of action accruegidditionally, this court has held that "mere
ignorance" as to reasonably accessible information will not delay or stoplaccrua
of a discovenpased statute of limitation if the fact finder determines that the
party failed to exercise diligence. If a party's knowledge is not "complete[,] she
[is] under a duty to exercise proper diligence to learn more."

Every conveyance of real property, and every instrument of writing setting forth
an agreement to convey any real property, or whereby any real property may be
affected, proved, ackmnvledged and certified in the manner prescribed in this
chapterto operate as notice to third personsshall be recorded in the office of

the recorder of the county in which the real property is situated or to the extent
permitted by NRS 105.010 to 105@8nclusive, in the Office of the Secretary

of State, but shall be valid and binding between the parties thereto without such
record.

Every such conveyance or instrument of writing, acknowledged or proved and
certified, and recorded in the manner prescribed in this chapter or in NRS 105.010
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to 105.080, inclusive, must from the time of filing the same with the Secretary of
State or recorer for record,impart notice to all persons of the contents

thereof; and subsequent purchasers and mortgagees shall be deemed to purchas
and take with notice. (emphasis added).

B. 30 D L Oacbhd®™dim Of Fraudulent Conveyance Is Outside Of The Statute O
Limitations, Or Plaintiff Should Be Restricted To Recovery Only Under NRS

112.180(1)(A).

Plaintiffs' AmendedComplaint states that from 2006 to the present, LVLP transferre
property and millions odlollars in monies and liquidated funds. (PeeendedComplaint atPara.
94and95.) The statute of limitations governing fraudulent transfers is set forth in NRS 112.2

1. A claim for relief with respect to a fraudulent transfer or obligation utider
chapter is extinguished unless action is brought:

(a) Under paragraph (a) of subsection 1 of NRS 112.180, within 4 years after
the transfer was made or the obligation was incurred or, if hatdrin 1

year after the transfer or obligation was omald reasonably have been
discovered by the claimant;

(b) Under paragraph (b) of subsection IN&tS 112.180 or subsection 1 of
NRS 112.190, within 4 years after the transfer was made or the obligation
was incurred; or

(c) Under subsection 2 of NRS 1190, within 1 year after the transfer was
made or the obligation was incurred.

It is crucial to take note th&blling of the Statue of Limitationgranted in (1)(a) is
basedn when the transfer was or reasonably could have been disdpwéen referred to
as the Discovery RuleThis Discovery Rule provisiois only grantedunder subsection
(1)(a) of NRS 112.80.Subsection (1)(b) only granésA-yearstatute of limitationgeriod.

No tolling of the statute of limitationsdue to the Discovery Rulas grantedin (1)(b).

Plaintiff has already conceded thatcan only proceed in this matter due to the

Discovery Rule tolling granted in this statute. In their opposition, fitecsponse tohe

original Motion to Dismissn Juneof 2017in this matter, Plaintiffs admiy WKDW 330D L

claims fall within the statute of limitatiodue to the discovery rulex~ 6 H Hp@&#ion to
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Motion to Dismiss, pg 11 lines 222. Defendant further argues thatcivuld not know of

WKH '"HIHQGDQWYV LQVROYHQF\ XQWLO )DOO RI SOHV

O LWL JID.vetLgg Q5" 1113. Plaintiffs then argue when they possessed noticinef
allegedly fraudulentature of the transfemsithin one year of filing this caséd. at 14:18
25 +15:1-13. Plaintiffs made no argument claim that its causes of action could survive
without the Discovery Rule.

As subsection 1(b) of NRS 112.230 does not allow the tollinthefstatute of
limitations due to the Discovery Rule, Plaintiffs can only proceed and recover under the

Discovery rule provided in subsection (1)(a). Therefétaintiffs must prove that the

DOOHJHG WUDQVIHUV ZHUH PDGH 3:drdéfaud vy xréd@orlofQ W H Q W

the debtor; See NRS 112.180(1)(aplaintiffs cannot proceed under the theory that
Defendantgproceeded
3 E :LWKRXW UHFHLYLQJ D UHDVRQDEO\ HTXL
transfer or obligation, and the debtor: {¥&s engaged or was about to engage in
a business or a transaction for which the remaining assets of the debtor were
unreasonably small in relation to the business or transacti¢f) éntended to

incur, or believed or reasonably should have believedtbatebtor would incur,
debts beyond his or her ability to pay as they becamé due.

See NRS 112.180(a)(bAny theory based on (1)(bhy Plaintiffsfown admission, is
beyond the statute of limitations afforded by NRS 112.230(1)(b).

1. The Statute of Limitations Discovery Rule Tolls from Discovery of the
Transfer, not Discovery of theAllegedly Fraudulent Nature of the Transfer.

It is evident when considering Plaintifisprevious Opposition, that their
understanding of NRS 1280(1)(a) is flawedPlaintiffs argue that the Discovery Rule did
QRW JR LQWR HIIHFW X @hé/do@ce finénCialRdcumentatisn-h€cedsary to
ascertain some of the relevant detaifsttte fraudulent conveyance transactions were first

disclosed tdPlaintiffs, OHVVY WKDQ RQH \HDU SULRU \WppoSitigndg.ILOL

Y DC

0J |

12:11-13. Plaintiffs also state thtWKH OLPLWHG ILQDQFLDO GRFXPHQWDW
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was whdly inadequate and insufficient to determine or suggest that the transfers that had
RFFXUUHG KDG UHQGHUHG /918 atARIBWLRQDOO\ LQVROYH
However, a plain reading of NRS 112.23@g))clearly states that thetatute of
limitations tolls fromthe time thdransactioractually occurred.
3. A claim forrelief with respect to a fraudulent transfer or obligation under this
chapter is extinguished unless action is brought: (a) Under paragraph (a) of

subsection 1 of NRS 112.18Within 4 yearsafter the transfer was madeor the
obligation was incurred or, if latewithin 1 year after the transfer or obligation was

QW

RU FRXOG UHDVRQDEO\ KDYH EHHQ GLVFRYHUHG E\ W

Notice, the time runs from whehe actual transaction occurred, or from the time that it was
discovered or could have been discovered thatdurred. The statute of limitatiol¥OES
NOT run from the time it was discovered that the transaction wagraudulent, but from
whenit wasdiscoveredor should have been discoverethat the transaction occurred.

2. Plaintiffs Had Notice of and Should Have Discoveredhe Transfers Long Before
Fall of 2015.

Plaintiffs, while not specifying the actual transfers, has at least indicated that the
Fraudulent Transfers wereal estatéransactionsSee Amended Complaint at 1Z%ansfers

land are publicrecordd DFK RI WKHVH WUDQVIHUV ZHUH UHFRUG

allege

HG

Office. The public recording of real estate deeds constitutes constructive notice of a transacti

Wagner 281 P.3d 1228; see alBemis 114 Nev. at 1026 n.2, 967 P.2d at 441 n.2. NRS 111.315

states:

Every conveyance of real property, and every instrument of writing setting forth

an agreement to convey any real property, or whereby any real property may be

affected, proved, acknowledged and certified in the manner prescribed in this
chapterto operate as notice to third personsshall be recorded in the office of

the recorder of the county in which the real property is situated or to the extent
permitted byNRS 105.010 to 105.080, inclusive, in the Office of the Secretary
of State, but shall be valid and binding between the parties thereto without such
record.

As these transactions were recorded with the County Recorder, these recordings servel

notice b Plaintiffs regarding these transactions.
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Plaintiff had the abilityto view these records any time. Plaintiffs admit that as early

2006, it understood and anticipated thaelted upon these real estate holdings if it wasa@ble

to collect onany potential judgment against theBefendantsSee Amended Complaiat 116. If

as

Plaintiffs were counting on those real estate holdings to satisfy a future judgment, Plaintiffs shot

havedone some degree of due diligence to ascertain the ownershipsef properties and a

transactions that might have occurred during the almost 10 year period from 2006 t@@dlb

that might jeopardize that abilitiPlaintiffs should have known that transfers of lacdurred and

should have known tha majorityownershipstake inthat land was sold as early of 200his is
especiallytruesince Nypewas the individual whintroduced the parties in the first place.

If Plaintiffs were truly unaware of these transactions before July of 2015tidreek to

toll the statute of limitations for one year after discovery of the fraudulent transfer, they must shc

that they exercised due diligence in discovery of the transfekVa@gaer281 P.3d 122&laintiffs

knew of the land parcels as early as 200w that the parcels were involved in real estate

development deals because Plaintiff helped put those deals together. Riagtitfrshould have

known that thos&ransactionsccurred at leasine year before it filed this case. Plaintiffs also admit

These transactiorslso occurred well outside of the-year statute of limitations for Fraudulent

Transfers afforded in NRS 112.230(1).
3ODLQWLIITY 6HFRQG &DXVH RI $FWLRQ IRU )UDXG
of Limitations grounds.

C. PAnWLIIVf)LUVW &DXVH 21 $FWLROQ JRU &ROVWU

Its Fraudulent Conveyance Claim And Is Therefore Also Outside The Statute Of

Limitations.

Plaintiffs' first claim for relief for constructive trust alleges that Defendants fraudu
conveyed real property parcels owned by LVLP. (SeendedComplaint at paral16- 118) "A

constructive trust is not a staatbne claim, it is an equitable medy that redresses unijy
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enrichment, fraud, or misconducBérmuda Rd. Props., LLC v. Ecological Steel Sys., Gier
Denying Application for Default Judgment, Case No. Z¥D1579JAD-GWF (D. Nev. Mar. 1

2017) (citingWaldman v. Mainil95 P.3d 80, 854- 58 (Nev. 2008)). Although Plaintiffs plead

constructive trust as a staatbne claim, it appears that it is intended to be a remedy for Plaintiffs’

fraudulent conveyance claim. Plaintiffs' claim for constructive trust inAtnendedComplaint
staes:

117. Defendants knew or reasonably should have known, that the subject
property interests were valuable, and that the legitimate equity in the subject real
property would be sufficiento satisfy Nype's claim, but for thigaudulent
conveyanceslleged herein.

118 Defendants transferred, hypothecated and encumbered various property for
improper purposes and inadequate consideration.

119 All of the foregoing facts make it just aeduitable that this court impose
and declare a constructive trust upon the subject property interests, and any
proceeds therefrom, in favor of Plaintiffs.

(See PlaintiffsAmendedComplaint at paral17-119) (emphasis added). Plaintiffs’ claim

for constuctive trust is actually a claim for fraudulent conveyance seeking a constructive trust as
remedy. For this reason alone, Plaintiffs' claim for constructive trust should be dismisse

$GGLWLRQDOO\ DV 30DLQWLIIVY FO D¢ theStRtute lofl PnXaBowOad Q W

described above, any such remedy would bésoutside that same Statute of Limitations.

D. Plaintiffs Third Cause Of Action For Civil Conspiracy Is Outside The Statute Of
Limitations

"The statute of limitations for civiconspiracy is four years. Civil conspiracy is governed

by the catckall provision of NRS 11.220, which provides that an action 'must be commenced|withi

4 years after the cause of action shall have accri&dajusa v. Brownl14 Nev. 1384, 971 P.2d

801, 806 (1998). NRS 11.220 is governed by the discovery rule which states that the statute

limitations is tolled until the injured party discovered or reasonably should have discovered fac

supporting a cause of actidBemis 967 P.2d at 440. As discussed in Sec8@bove, the publi

)
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recording of real estate deeds constitutes constructive notice of a transaction to all
regardless of whether they were parties to the transaction or uninvolved third part\@&adbee

281 P.3d 1228 (Nev. 2009); see also NRS 111.315 and NRS 111.320.

persc

Based on the allegations in tAenendedComplaint, the statute of limitations on Plaintiffs'

claims for civil conspiracy have expired.

[I. FAILURE TO STATE A CLAIM + FAILURE TO PLEAD WITH
PARTICULARITY

A. Fraudulent Conveyance

Plaintiffs' second claim for relief for fraudulent conveyance under NRS 112.180 alleges th.

to avoid execution on the Judgment, LVLP transferred property interests and cash to t
defendants. (See Plaintif@mendedComplaint at paral24.) Frauduént transfers are govern

by the Uniform Fraudulent Transfers Act, codified in NRS Chapter 112. NRS 112.180(1)

he ofl

ed

NRCP 9(b) provides: "In all averments of fraud or mistake, the circumstances constjtutin

the fraud or mistakehall be stated with particularity. Malice, intent, knowledge, and other
conditions of the mind of a person may be averred generally.”

In actions involving fraud, the circumstances of the fraud are required by NRCP
9(b) to be stated with particularity. The circumstances that must bédedet
include avermentto the time, the place, the identity of the parties involved,

and the nature of the fraud or mistake Malice, intent, knowledge and other
conditions of the mind of a person may be averred generally.

Brown v. Kellar 97 Nev. 582, 5884, 636 P.2d 874, 874 (1981) (citations omitted) ( emphasis

added).

Early in this case, Defendants filed a Motion to Dismiss before Judge Hardy arguing,

amot

RWKHU WKLQJV WKDW 30DLQW Lidgafingik Fiau@ tldnQ@dnvey2ufrchl H |

Cause of Actionand the related remediéghe Court agreed and its Order reads

3« WKDW HYHQ DFFHSWLQJ DOO RI 3ODLQWLIIVY I
that the Complaint as currently stated does not sufficiently give numerous
defendants daal notice as to the specifics of what is being alleged regarding

Pagel0 of 29

DFV

AA 1104



COHEN JOHNSON PARKER EDWARDS

375 E. WarnSprings Road, Suite 104

Las Vegas, Nevad&9119
(702 823-3500FAX: (702) 8233400

© 0o N o o b~ w N P

N NN NN NN NN R R R R R R R R R
® N 6o ;N W N R O © 00 ~N 6o ;N W N R, O

each such defendant, and therefore an amendment would be appropriate and wi
EH UHTXLUHG °

SeeOrder ' HOQ\LQJ '"HIHOQOGDQWITV ORWLRQ WR fie&/ PLV
in this matter on Agust 7, 2017pg 2: 1823.

Plaintiffs filed their Amended Complaint, and despite AmeendedComplaint beingen

SDJHVY ORQJHU WKH $PHQGHG &RPSODLQW VWLOO :IDLOV

RI ZKDW LV EHLQJ DOOHJHG UHWDUGLQJ HDFK VXFK GHIH(

In preparing this Motion, it has been almost impossibkdtress the alleged conveyas
because Plaintiffs nevespecifically identified the alleged transactionBlaintiffs {Amended
Complaint is full of generalities and abstract language and provides no specific informati

would allow Defendants to identify and defend against Plaiitvy] DFFXVDWLR

(@)

on th

QV

conveyances. It is impossible to pinpoint the specific transactions that Plaintiffs claim wer

fraudulent, or to understand why Plairgifflaim the transactions were fraudulent, and therefore

impossible to defend against tese claims.

Plaintiffs JAmended Complaint is much longer than its previous Complaint, bu

t this

extended length is because Plaintiffs copied and pasted multiple paragraphs up to 24 times ¢

that only differ because the names of the Defendants were chamgsach paragraph. These

paragraphs contain the most general information and abstract language, seemingly so

paragraphsan be copied and pastgd. WK RQO\ WKH '"HIHQ G D Q WHinexaripke

HV

the following paragraph originally paragraphof the Amended Complaint, was copied up to 24

times, and seems to be intended as specifying the alleged fraudulent transfers.

3, WKDW FRQWH[W YDULRXV UHDO SURSHUW\ DQG

between [Defendant] and/or [Defendant], idgrthe operative time, and on
information and belief, financial distributions and transactions occurred between
[Defendant] and its principals on a recurring basis, most of which were never
GLVFORVHG LQ SXEOLFO\ DYDLODEOH UHFRUGYV
$PHQGHG &RPSODLQW 3DUD 3DUW\ QDPHV UHSODE

paragraph is repeated in paragraphs, 7, 10, 11, 13, 17, 18, 21, 22, 25, 28, 29, 32, 33, 36, 3
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47, 51, 53, and 54. The fact that Plaintiffs could copyasie the same paragraph up to 24 ti
should be enough to show that the Complaint lacks specificity in identifying the frau

WUDQVIHUVY 7KH ODQJXDJH XVHG VXFK DV 3YDULRX

mes

duler

U

SRSHUDWLYH WLEBHZK@RW MEQPIQEHDO GLVWULEXWLRQV [

UHFXUULQJ EDVLV"™ DQG 3PRVW-déciidas pasSibleV DV EUR

Plaintiffs then proceed in paragraphs 55 through 97 to throw everything at the wall,

DG

hopir

something wi stick. Plaintiffs cite produced documents, checks, ledgers, and tax returns, claimini

that it has found inconsistencies therein, WNEVER IDENTIFIES THE SPECIFIC

TRANSACTIONS. Inconsistencies are not fraudulem@nveyances.Plaintiffs continue to us

ODQJXDJH RI 3 QXPHURXV UHDO HVWDWH SDUFHOV”™ 39DUL

VRXUFHV RI BuUDMXerli@eRtifiés any specifics Plaintiffs never identify a single re

estate transaction that it believes was fraudulent, dedpitrords of real estate transactibefng

public record and have been available to Plaingifece 2006 when some transactions began to

occur $O00 Rl WKH DERYH FRPSRVHV 30DLQWLIIVY] 6WDW

HPF

statement about ¢hspecific transactions or contain any facts that amount to anything more tha

unsupported general allegations.

1). First Cause of Action for Constructive Trust Lacks Specificity

Under the first cause of action for Constructive Trust, Plaintiff alldggd fas Vegas Lan
partners owned property, however, Plaintiff does not specify which property Las Vega

3DUWQHUV DOOHJHGO\ RZQHG 30DLQWLII WKHQ FOD

o

S Lar

LPV

encumbered the various property for improper puippds DQG LQDGHT X D Whienddd Q V

Complaintat $IJDLQ 3O0ODLQWLIIV XVH EYJRDLGR XO\D QanRmdHOtW X'l

specify their allegations. Plaintiffs do not state the parties involved in the transfers, the time

of the transérs, the specific parcel numbers of the property, or the allegedly improper pury
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inadequate consideration alleged. Plaist#$k the Court to declare a constructive trust over
property. % XW LW LV LPSRVVLEOH IURP 30DLQWLIIVY 30H
should seizeand place in that trust.
2) Second Claim for Fraudulent Conveyance Lacks Specificity

30DLQWLIIV DOOHJH WKDW 3«'HIHQGDQWYV KD fyiHg
B3ODLQWLIIYfY &ODLPV«" A EXW IDLOV WR VSHFLI\ Z
3/DV 9HJDV /DQG 3DUWQHUV [//& WRRN VWHSV WR K\SI
FDVK WR WKH RWKHU 'HIHQ G D Blalhiff #ollsLhbitIsecify Avhich prepRi
it is referring to. It does not specify when these transactions took place, which prope
transferred to which defendant, how much cash was transferred, and from whom to whc
impossible for Defendants adequately prepare to defend against these allegatioase statut
of limitations defenselBased on this information.

30DbDLQWLIIV DOOHJH WKDW WKH XQVSHFLILHG W
disguised consideration, made without@lh IDWLRQ« ~ <HW JLYHV QR VS
which transfers were fraudulent, nor any information regarding the consideration or other
regarding the transactions.

IV. DEFENDANTS ARE ENTITED TO SUMMARY JUDGMENT AS A MATTER OF
LAW

A. First Claim For Relief- Constructive Trust

Plaintiffs' first claim for relief for constructive trust alleges that Defendants fraudu
conveyed real property parcels owned by LVLP. (8eendedComplaint at paral16- 118) "A
constructive trust is not a staatbne claim, it is an equitable remedy that redresses U
enrichment, fraud, or misconduct.”" Bermuda Rd. Props., LLC v. Ecological Steel Sys., Inc

Denying Application for Default Judgment, Case No. Z2¥015793JAD-GWF (D. Nev. Mar. 1

2017) (ating Waldman v. Maini, 195 P.3d 850, 8548 (Nev. 2008)). Although Plaintiffs plead
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constructive trust as a staatbne claim, it appears that it is intended to be a remedy for Plai
fraudulent conveyance claim. Plaintiffs' claim for constructiust in theAmendedComplaint
states:

117. Defendants knew or reasonably should have known, that the subject
property interests were valuable, and that the legitimate equity in the subject real
property or beneficial ownership of the affiliate entitieadalimited liability
ownership interestvould be sufficient to satisfy Nype's claim, but for the
fraudulent conveyances alleged herein.

118 Defendants transferred, hypothecated and encumbered various
property for improper purposes and inadequate coraider

119 All of the foregoing facts make it just and equitable that this court

impose and declare a constructive trust upon the subject property interests, and

any proceeds therefrom, in favor of Plaintiffs.

ntiffs’

(See PlaintiffssAmendedComplaint at parall7-119) (emphasis added). Plaintiffs' claim for

constructive trust is actually a claim for fraudulent conveyance seeking a constructive tr
remedy.
For this reason alone, Plaintiffs' claim for constructive trust should be dismissed. Reg
Plaintiffs have failed tgproduce evidence to prove the elemédntsimposition of a constructiv,
trust.
In Nevada, imposition of a constructive trust requires: "(1) [that] a confidential
relationship exists between the parties; (2) retention of legal titleebiadlder

thereof against another would be inequitable; and (3) the existence of such a trus
is essential to the effectuation of justice.”

st a:

ardle:

1)

t

Waldman v. Mainil24 Nev. 1121, 195 P.3d 850, 857 (2008). "Like any potential creditor, Plaintiffs

must wait untiljudgment for their recovery, short of demonstrating by clear and convi
evidence that a constructive trust ought to issRevard-Crook v. Accelerated Payment Teck
Inc., Order, Case No. 2:1€/-02215MMD-GWF (D. Nev. Dec. 10, 2012).
1. Confidential Relationship
The first requirement for a constructive trust is a confidential relationship betwe

parties.
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Although it does not require precise fiduciary status between the parties, a
confidential relationship nevertheless exists when "the personhomwthe
special trust is placed owes a duty to the other party similar to the duty of a
fiduciary, requiring the person to act in good faith and with due regard to the
interests of the other party."

Rivard-Crook Case No. 2:1@v-02215MMD -GWF (quotingPerry v. Jordan 900 P.2d 335, 338

(Nev. 1995)). A confidential relationship typically involves a relationship such as parent and chilc

attorney and client, or partner andgartner. The confidential relationship must be more than an

ordinary employmentantract. Id. "[T]he existence of trust and confidence may be a necessar

condition for a confidential relationship, but it is not sufficient.” Id.

Plaintiffs fail to provide anyevidence provinga confidential relationship between the

parties. TheAmendedComplaint states that Plaintiffs obtained a judgment against LVLP for

compensation promised and earned during the course of ongoing business dealidgee(ttiesl
Complaint at para®1 and93.) This is not enough to establish a confidential relationship bet
the parties.

2. Inequitable Retention of Legal Title Against Another

ween

The second requirement for a constructive trust is the inequitable retention of legal titl

against another.

A constuctive trust has been defined as a remedial device by which the holder
of legal title to property is held to be a trustee for the benefit of another who in

good conscience is entitled to it. The requirement that a constructive trustee have

title (not mergpossession) to the property involved is critical to the imposition of
a constructive trust.

Danning,86 Nev. at 871, 478 P.2d at 167. A complaint is "fatally defective" if it fails to describe

the property upon which a constructive trust could be imposed. See id at 870, 167. In tk

Plaintiffs AmendedComplaint fails to describe the property upohieh the constructive trust

allegedly should be imposed; therefore, Plaintiff has failed to sufficiently plead a claim for

I
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constructive trustPlaintiff has also failed to show evidence that LVLP ever owned any pargels o

land in Las Vegas.

Additionally, "[a] constructive trust requires money or property identified as belongi
good conscience to the plaintiff [ which can] clearly be traced to particular funds or propert
defendant's possessiorRivardCrook Case No. 2:1@v-02215MMD-GWF (quoing Korea
Supply Co. v. Lockheed Martin Cor®3 P.3d 937, 947 (Cal. 2003)). Plaintifsimended
Complaint in this case does not identify particular funds or property which belong to Plaimdi

has not produced evidence eithelaintiffs have furthefailed to allege that they are entitled

ng in

y in tf

ffs

to

legal title to the unidentified real property. Plaintiffs have alleged that equity in the real propert

would satisfy Plaintiffs' Judgment, but they have failed to allege that they are entitled to $pecil

parces of real property. (See PlaintifsmendedComplaint at paral16-117.) Although it appear

2]

that Plaintiffs request the right to execute on unidentified real property owned by Defendants a

result of their Judgment, they have failed to allege entithtriwethe specific property itself, rather

than its proceeds, as required for a constructive trust.

3. Constructive Trust is Necessary to Effectuation of Justice

"The third requirement for the imposition of a constructive trust is that its issuance be nyeiessa

prevent a failure of justice.” Id. In this case, Plaintiffs have failed to allege how a judgment woul

not be enough to effectuate justice. PlaintifgiendedComplaint alleges that the equity in the

unidentified real property would be enough tasfattheir Judgment, not that they are entitleg
ownership of the property itself. (See PlaintiffshendedComplaint at parall?.) Plaintiffs'

Complaint further requests that the Court order the sale of the Subject Property to satis

1 to

sfy th

Judgment, Wwich is already a pogidgment remedy under NRS Chapter 21. (See Plaintiffs'

AmendedComplaint at paral19) Therefore, Plaintiffs have failed to allege why a construc

trust is necessary to prevent a failure of justice in this case.
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4. Statute of limitations

As discussed above, this remedy, as tigledraudulent transfer cause of action is blocked

bythawW FDXVH RI DFWLRQYVY VWDWXWH RI OLPLWDWLRQV

B. Second Claim For Relief Fraudulent Transfer

1. The Debtor (Las Vegas Land Partners) Did Not Make theAlleged
Fraudulent Transfers, or any transfers

In the unpublished case BIOH Management v. Michelangelo Leagithe Appellant

brought a claim of Fraudulent Conveyance which was appealed to the Nevada Supreme Court.

The Court states

3156 LV XQDPELJXRXV 7KH ILUVW VWHS LQ [

constructive fraudulent transfer occurred is to deieerif the debtor made the
transfer.If the debtor did not make the transfer in question, then Nevada's
Uniform Fraudulent Transfer Act offers no protection. This holding is in
line with other jurisdictions that have analyzed this provision of their state's
Uniform Fraudulent Transfer Act. See, e@rystallex Int.'| Corp. v. Petroleos
De Venezuela, S.A879 F.3d 79, 888 (3d Cir. 2018) (holding thahe debtor,
and not its subsidiary must make the transfer -

MOH Mgmt., LLC v. Michelangelo Leasing, Iné37 P.3d 1054 (Nev. 2019) (Emphasis
Added)

In Crystallex as in this matter, the parties are corporat@nsompanie®rganized unde

-

Delaware law. Tie3™ Circuit Court of Appeals applies Delaware law tofnaudulent Conveyance

claimsin that casend reasons th&#aUHDGLQJ E\ D GHEWRU E UR Riébn

subsidiary transferor (here, PDVH) to be liable, simply because its parent company

H C

(hel

Venezuela, through its alter ego PDVSA) is a debtor, would undermine a fundamental precept

Delaware coSRUDWH ODZ SDUHQW DQG VXEVLGLDU\ ErgstalkeRr U D

Int'l Corp. v. Petréleos de Venez., $&V9 F.3d 79, 86 (3d Cir. 2018).

3V WKH 'LVWULFW &RXUW FRUUHFWO\ QRWHG "H
disregard the separate legal existence of corporatidds(tuotingCrystallex 213 F. Supp. 3d at

690 (quoting Spring Real Estate, 2016 Del. Ch. LEXIS 46, 2016 WL 769586, at *3. n.35)
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The majority of courts that have consideredstissue have rejected nalebtor transfero,

liability. See, e.g.Ferri v. PoweltFerri, No. MMXCV116006351S, 2012 Conn. Super. LEX

=

S

1952, 2012 WL 3854425 atd8] *4 (Conn. Super. Ct. July 30, 2012) (striking a fraudulent transfer

claim against a nedebtor transferor and finding no support for the position that "a third party car

be liable for making a fraudulent transfer as to a party to whom the thirdipanty a debtor");

Folmar & Assocs. LLP v. Holbey@76 So. 2d 112, 118 (Ala. 2000), overruled on other groun

ds by

White Sands Grp., LLC v. PRS IILL& So. 3d 5 (Ala. 2009) (rejecting a fraudulent transfer claim

and finding "no case in which the prowss of the Alabama Uniform Fraudulent Transfer Act have

been extended to apply [**17] to transferors other than the debtorHeefthco Int'l, Inc.,201

B.R. 19, 21 (Bankr. D. Mass. 1996) (finding that the transfers at issue were "not transfers by t

Debtor and hence are immune from fraudulent transfer attack” under the federal Bankruptc
Like Crystallex the Defendant companies in the present matter were organized

Delaware law.The majority of courts agree with the Nevada Supreme Coattatty transfe

y Coc

unde

=

alleged to be fraudulemhust have been transferred by the debtorWR IDOO XQGHU

Fraudulent Conveyance statutes.

Las Vegas Land Partners LLC is the only debtor in this matter. Plaffjtifgment is
against Las Vegas Land Partnerdy. ' HVSLWH 3ODLQWLIIVY IDLOXUH
fraudulentin its Amended Complaintve camassumehat Plaintiff is referring tooughly 33parcels
of land that weret one timeowned by Defendant Live Works, LLGr other Defendant&hich

were eventually transferred from those Defendants to unrelated third plddwesver, it iscrucial

W R

to understand that Las Vegas Land Partners never ownethrashyparcels. It never made any

transfers of land parcels. Therefore, the debtor, as edféorin NRS 112.180 never made ¢
transfers 7TKHUHIRUH WKH 1HYDGD 6XSUHPH &RXUW ZRXO

transfer in question, then Nevada's Uniform Fraudulent Transfer Act offers no protéSiiore
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Las Vegas Land Partners never made any transfers, then Plaintiffs cause of action for

IUDXGXOHQW FRQYH\DQFH PXVW EH GLVPLVVHG RU VXPI

favor.

2. Elements Of Fraudulent Conveyance Claim: Intent To Hinder, Delay, Or
Defraud Creditor

The second element of a fraudulent transfer claim is that the transfer was made

intent to hinder, delay or defraud a creditor. Although PlainfffsendedComplaint does alleg

with t

e

that transfers were made with the intent to hindelay and defraud creditors, the Complaint does

not provide enough information to enable Defendants to admit or deny the allegations and

prep

a defense. There are several factors used in determining the actual intent of the transferor

provided inNRS 112.180(2):

In determining actual intent under paragraph (a) of subsection I, consideration
may be given, among other factors, to whether:

(a) The transfer or obligation was to an insider;

(b) The debtor retained possession or control of the property transferred after the
transfer;

(c) The transfer or obligation was disclosed or concealed;

(d) Before the transfer was made or obligation was incurred, the debtor had been
sued or threateneditlv suit;

(e) The transfer was of substantially all the debtor's assets;

(f) The debtor absconded,;

(9) The debtor removed or concealed assets;

(h) The value of the consideration received by the debtor was reasonably
equivalent to the value of the assansferred or the amount of the obligation
incurred,;

(i) The debtor was insolvent or became insolvent shortly after the transfer was
made or the obligation was incurred;

()) The transfer occurred shortly before or shortly after a substantial debt was
incurred; and

(k) The debtor transferred the essential assets of the business to a lienor whc
transferred the assets to an insider of the debtor.

Plaintiffs have not provided evidence of the alleged fraudulent transfers to prove th
would fall unde any of the abovéactors of NRS 112.180(2) or even to identify the trans&irsee

Plaintiffs have failed to provide specific information regarding the transfers, Plaintiffs are
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to prove these factors and Defendants are unable to address the factors. For example, since Plai

have failed to allege what property was tfan®d, neither party can determine whether the transfer

was to an insider, whetheWLP retained possession or control, whether the transfer was concealec

whether LVLP had been threatened with suit, whetheraéimsfer was of substantially all of LVLR's

assets, whether LVLP received reasonably equivalent value for the transfer, whether LVLP w

insolvent at the time of the transfer or shortly thereafter, or whether the transfer occurred shor

before or after a substantial debt was incurred.

3. Elements O Fraudulent Conveyance Claim- Transfer Was Made Without
Receiving Reasonably Equivalent Value

If a plaintiff is unable to prove actual intent to defraud, a fraudulent transfer c
established under NRS 112.180(l)(b) by proving the transfer was mvdbeut receiving

reasonably equivalent valudowever, this subsection does not afford Plaintiffs a Discovery

an b

Rule

statute of limitations extensiarf one year. Therefore, as discussed above, Plaintiffs cannot recove

under this subsection.

Without waiving that defenseRlaintiffs havealsofailed to provide specific information

regarding the transfers, they cannot establish that reasonably equivalent value was not receive

exchange for any alleged transfdp$aintiffs have not produced any evidenceiah shows that

transactions occurred in which Defendafdded to receive reasonably equivalent value

for

transfersDefendants are entitled to have notice to prepare their defenses, one of which c¢ould

that reasonably equivalent value was receivezkohange for any transfers.

Additionally, NRS 112.220 provides a complete defense to an action under NRS 1
NRS 112.220(1) states: "A transfer or obligation is not voidable under paragraph (a) of sul
1 of NRS 112.180 against a person who took in good faith and fosar&laly equivalent value

against any subsequent transferee or obligelaihtiffs have not produced any evidence to s
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thiswas not the cas@nce again, Defendants are unable to prepare a defense without more
information regarding the alled fraudulent transfers, including the identity of the transferees
is basic information which should have been provided ilAthendedComplaint by Plaintiffs.

C. Third Claim For Relief - Civil Conspiracy

Speci

This

Plaintiffs’ third claim for relief for civil conspiracy alleges that Defendants knowingly and

willingly agreed to receive the real property transferred and act as nominee for LVLP. (Se

Plaintiffs' AmendedComplaint at paral37-138) Even assuming thesdlegations to be true,

Plaintiffs have failed to state a claim for civil conspiracy. "An actionable civil conspiracy 'cansist

of a combination of two or more persons who, by some concerted action, intend to accomplish

unlawful objective for the purpos# harming another, and damage results from the act or acts.”

Consolidated GenerateXevada, Inc. v. Cummins Engine Co., Jid4 Nev. 1304, 971 P.2d 12
(1998) (quotingHilton Hotels v. Butch Lewis Productigns09 Nev. 1043, 1048, 862 P.2d 12
1210(1993)).Plaintiffs have failed to produce or identify evidence which would prove this
of action.

1. Unlawful Objective

bl
07,

Cause

Although Plaintiffs' Amended Complaint alleges that Defendants worked together to

accomplish an unlawful objective, Plaintiffs dot explicitly state what the unlawful objective w

(See PlaintiffsAmendedComplaint at parel39-140) It appears that Plaintiffs are alleging that

the

unlawful objective was the transfer of real property and substantial monetary amounts. (S

Plaintiffs' AmendedComplaint at paral37.) The transfer of real property and money is no
unlawful objective.

2. Defendants Acting in Concert

L an

Since Plaintiffs do not provide sufficient details on the alleged transfers, it is impossible t

determine which of Diendants were involved as transferors and transferees. The Nevada Suprer
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Court has held: "Nevada, like most other jurisdictions, does not recognize accessory liability f

fraudulent transfers.Cadle Co. v. Woods & Erickson, LL.B45 P.3d 1049, 1051 (Nef015).
"[N]ontransferees, i.e., those who have not received or benefited from the fraudulently trar

property, are not subject to accessory liability for fraudulent transfer claims." I1d. at 1052. Thg

nsferr

arefor

only the transferees of the alleged fralamt transfers can be liable on Plaintiffs' fraudulent transfer

claims. Plaintiffs' general allegation that all Defendants were involved is not sufficient fg
claim.
3. Damage Results from Acts
Although Plaintiffs allege that they were damaged by acts of Defendants, they
describe how they were damaged by each Defendants' alleged actam@sdedComplaint at
para.141-142) It can only be assumed that Plaintiffs allege they were damagledir ability to

execute on the Judgment against the property and money which was allegedly frau

or thi:

fail t

duler

transferred. Such damage is remedied through NRS Chapter 112, not a separate cause of actic

civil conspiracy.

Creditors do not possess legiims for damages when they are the victims of
fraudulent transfers. Instead, creditors have recourse in equitable proceedings ir
order to recover the property, or payment for its value, by which they are returned
to their pretransfer position. See NRS2.210; NRS 112.220(2). Nevada law

does not create a legal cause of action for damages in excess of the value of the

property to be recovered.
Id. at 1053 (emphasis added).

Nevada's fraudulent transfer statute creates equitable remedies including
avoidance, attachment, and, subject to principles of equity and the rules of civil
procedure, injunction, receivership, or other relief. See NRS 112.210. This is in
accord with the general rule that "the relief to which a defrauded creditor is
entitled in an aabn to set aside a fraudulent conveyance is limited to setting aside

the conveyance of the property.” 37 C.J.S. Fraudulent Conveyances§ 203 (2008).

There is generally no personal action against transferees unless specially
authorized by statute. Id. § 202.

As an exception to the general rule, NRS 112.220(2) permits actions resulting in
judgments against certain transferees. But such judgments are only in the amoun
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of either the creditor's claim or the value of the transferred property, whichever
is less. IdThe statutory scheme does not allow a creditor to recover an amount in

excess of the transferred property's value, or to recover against a nontransferee.

And no similar exceptional authorization creates claims agaamstransferees

Id. Clearly Plainffs' only remedy for fraudulent transfer lies under NRS Chapter RiEtiffs
cannot receive any damages in addition to those allowed under NRS Chapter 112.
Therefore, as a matter of law, Plaintiffs’ claim for civil conspiracy should be dismiss

D. Fourth Claim For Relief- Declaratory Relief

Plaintiffs' fourth claim for relief for declaratory relief alleges that "declaratory r
pursuant to NRS 30.040 is necessary to declare the respective rights, responsibilit

obligations between the parties a consequence of Plaintiffs judgment against LAS VE

9%
Q

elief

€s, «

GAS

LAND PARTNERS, LLC, and as relates to the various transactions undertaken by Defendants .

(See PlaintiffsAmendedComplaint at paral45.) Plaintiffs then request that the Court declare the

invalidity of Defendants' transfers and the viability of Plaintiffs' Judgment Lien as a priority
(See PlaintiffssAmendedComplaint at paral46.) It is unclear from théAmendedComplaint
exactly what relief Plaintiffs are requesting which is not already provided for under their fray
conveyance claim. It appears on its face that Plaintiffs' claim for declaratory relief is withou
basis and should be dismissed.
NRS 30040( 1) states:

Any person interested under a deed, written contract or other wiitingsituting

a contract, or whose rights, status or other legal relatiorsdfanted by a statute,

municipal ordinance, contract or franchise, may tdstermined anguestion of

construction or validity arising under tivestrument, statute, ordinance, contract

or franchise and obtain a declarationrights, status or other legal relations

thereunder.

Plaintiffs’ AmendedComplaint fails to state exactly which deeditten contract or

other writing has been affected by a statute, municipal ordinance, contract or franchise|

Plaintiffs further fail to state what question of construction or validity it desires the Court to
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decide regarding an instrument, statute, ordmze, contract or franchise. Therefore,
Plaintiffs have failed to state a claim upon which relief can be granted under NRS 30.040(1
and Plaintiffs' claim for declaratory relief should be dismissed as a matter of law.

E. Fifth Claim For Relief - Alter Ego

PIDLQWLIIV]T DOWHU HJR FODLP Llo¥ th2 @ebDherd/dhd] Blgvhent
debtor(LVLP) in contradiction of Nevada laun Nevada, limitediability companies are governg
by NRS Chapter 86. NRS 86.201(3) states: "A limitadility company is an entity distinct fron
its managers and members." NRS 86.381 provides: "A member of a Hialidily company is
not a proper party to proceedings by or against the company, except where the object is t
the member's right against or liityi to the company." NRS 86.371 further provides: "Unl
otherwise provided in the articles of organization or an agreement signed by the member or
to be charged, no member or manager of any lirigddlity company formed under the laws

this State is individually liable for the debts or liabilities of the company.” Plaintiffs have not a

=)

R L

>d

O enfc

eSS

manec

of

legec

in their AmendedComplaint that the articles of organization or an agreement by the members ¢

the defendant entities provide that the members shedtbedually liable for the respective entity

debts or liabilities.

S

,QVWHDG 30DLQWLIIV KDYH DOOHJHG 3LW LV DSSURS

that all of the aforesaid entities be heldotthe Alter Egos of DefendantsAlS VEGAS LAND

3$571(56 /,%(50%$1 RU 0,7 &% 131«Amended ComplaintPlaintiffs repeatedIy

ignore the fact thtthere is only one judgment debtord that is Las Vegas Land Partners, LLC.

is legally impossibldor all of the defendangntities to be the alter ego of LVLP whervVLP only

had an ownership interest in Livework Manager, LUL@hder the alter ego doctrine, there are three

elements for determining whether the corporate fiction should be disregarded:
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(1) thecorporation must be influenced and governed by the person asserted to be the alter €

(2) there must be such unity of interest and ownership that one is inseparable from the o

ther;

(3) the facts must be such that adherence to the corporate ficiaeparate entity would, under

the circumstances, sanction fraud or promote injusti®ee,LFC Mktg. Grp., Inv. vLoomis

116 Nev, 896, (2000).

Plaintiffs cannot as a matter of law establishity of interesand ownershipwhen there is

no ownership All other defendants, except Livework Manager, LLC should be dismissed a:

Plaintiff cannot establish the second requirement of unity of interest and ownership.

V. PERSONAL JURISDICTION

NRCP 12(b )(2) states that the defense of lagkrigdiction over the person may be made

by motion before filing a responsive pleading.

Jurisdiction over a nonresident defendant is proper only if the plaintiff shows that
the exercise of jurisdiction satisfies the requirements of Nevada‘sitomgtatus

and does not offend principles of due process. Nevada'salongtatute, NRS
14.065, reaches the constitutional limits of due process under the Fourteenth
Amendment, which requires that the defendant have such minimum contacts with
the state that the lndant could reasonably anticipate belvagiledinto court

here, thereby complying with "traditional notions of fair play and substantial
justice.”

GMBHyv. Eighth Judicial Dist. Cour828 P.3d 1152, 1156 (Nev. 2014) (quothrpella Mut. Ins.
Co. v. Eigh Judicial Dist. Court,122 Nev. 509, 512, 134 P.3d 710, 712) (citations omitted).

Specific personal jurisdiction arises when the defendant purposefully enters the
forum's market or establishes contacts in the forum and affirmatively directs
conduct thereand the claims arise from that purposeful contact or conduct.

Id. at 1157.

The defendant must purposefully avail himself of the privilege of acting in the
forum state or of causing important consequences in that state. The cause o
action must arise frorthe consequences in the forum state of the defendant's
activities, and those activities, or the consequences thereof, must have a
substantial enough connection with the forum state to make the exercise of
jurisdiction over the defendant reasonable.

Trumpv. Eighth Judicial Dist. Court109 Nev. 687, 700, 857 P.2d 740, 7489 (Nev.
1993).
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8 >@KHUH D GHIHQGDQW ZKR SXUSRVHO\ KDV GLUHF

seeks to defeat jurisdiction, he must present a compelling case that the presame of
other considerations would render jurisdiction unreasonable.’ 11 Id. at 700, 749 (quoting

Levinson v. District Courtl03 Nev. 404,408, 742 P.2d 1024, 1026 (1987).

The plaintiff must produce some evidence in support of all facts necessary for a
finding of personal jurisdiction, and the burden of proof never shifts to the party
challenging jurisdiction. "In determining whether a prima facie showing has been
made, the district court is not acting as a fact finder. It accepts properly supported
proffers of evidence by a plaintiff as trueMowever, the plaintiff must
introduce some evidence and may not simply rely on the allegations of the
complaint to establish personal jurisdiction.

Id at 692- 93, 744 (quoting\ccord Boil v. GaiTee Products, In¢967 F.2d 671, 675 (1st
Cir.1992)) (citations omitted) (emphasis added). "If the Plaintiff makes a prima facie case of
jurisdiction prior to trial, the plaintiff must still prove personal jurisdiction at trial by a
preponderance of the evidence." 1d688, 744.

This Court Lacks Personal Jurisdiction Over Defendants in this. @aeeder to proceed

with their case against Defendants, Plaintiffs are required to present a prima facie case of|perst

jurisdiction at this time. Plaintiffs must produce soen@ence to meet this burden and they cannot

simply rely on the allegations in the Complaint. 8eat 692- 93, 744. Plaintiffs cannot meet the
burden for the following reasons:

Defendants Barnet Liberman and DavidVitchell are not residents of Bvada but ar

11}

residents of New York, as acknowledged by Plaintiffs in their Comgl@aegAmendedComplaint
at{ 2 and 3.) Although they have conducted business in Neas@gpresentatives of LVLP, they

have not conducted business in an individual capacity in Nevada.

Defendants, Meyer Property, Ltd., Mitchell Holdings, LLC, Zoe Property, LLC, Leah

Property, LLC, Live Work, LLC, Live Work Manager, LLC, Live Works TIC SucoessLC, L

VLP Holdings, LLC, and Aquarius Owner, LLC are all Delaware limiiadility companies, do

not conduct business in Nevada, have no employees or property in Nevada and are not curre
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qualified to conduct business in Nevada.

Even if Defendarst were registered to conduct business in Nevada at some point in time

the mere appointment of a registered agent to receive service of legal process in Nevada
in itself subject a nonesident [insurance] company to the personal jurisdictionesfida Courts.

SeeFreemarnv. Second Judicial Dist. Gt116 Nev. 550, 1 P.3d 96368 (Nev. 2000).

‘does

-XGJH + privdkdeYrequires that an evidentiary hearing be held shortly before trial in

which Plaintiffs must prove that this cotmds jurisdictiorover the Defendants. See Order at 2

17.

15

To avoid dismissal of Defendants in this case, Plaintiffs must prove either gener:

jurisdiction - that each defendant has continuous and systematic contacts with Nevada, or
jurisdiction - that each defedant has purposely availed itself of the privilege of acting in Ne

and that the allegedly wrongful acts occurred in Nevada

spec

vada

For the sake of judicial economy and the resources of the numerous defendants in this c:

Defendants request that the Coudichan evidentiary hearing as soon as possible, at which

Plaintiffs must prove personal jurisdiction over each defendant individually by a preponder
the evidence. At the very least, Plaintiffs should be required to make a prima facie case of
jurisdiction over each defendant individually at this time.

VI. CONCLUSION

Based on the foregoing, tivitchell Defendantsespectfully requests that this Court

1. DLVPLVV 3Chn®Qf AléfBHo Fraudulent Conveyance and all other clai

asthey are merely remedies or derivative claims;
2. Dismiss as time barred any claims for fraudulent conveyance not salebgon NRS

112.280(1)(A)
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3. Order an evidentiary hearing to occur before trial requiring Plaintiffs to prove this Cour

has jurisdiction wer the Defendants

4. Any further relief as this Court deems just and proper.

Dated thi21stday ofNovember2019.

COHEN JOHNSON PARKER EDWARDS

By: /s/ H. Stan Johnson

H. Stan Johnson, Esq.
Nevada Bar No. 00265
JAMES L.EDWARDS
Nevada Bar No. 4256

375E. Warm Springs B. Ste. 104

Las Vegas, Nevada 89119
Telephone: (702) 823500
Facsimile: (702) 823400

Attorneys foMitchell Defendants
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CERTIFICATE OF SERVICE

The undersigned certifies thatn the21stday of Novembey 2019, | causeda true ad

correct copy of the foregoing ()(1'$1796 027,21 72 ',60,66 3

AMENDED COMPLAINT PURSUANT TO NRCP 12(B)(2) AND 12(B)(5), OR IN THE

ALTERNATIVE MOTION FOR SUMMARY JUDGMENT to be served on all
SDUWLHV DV UHJLV WHilihg ShdZESenice\Bystdm& R X UW TV (

/sl Sarah Gondek
An Employee ofCohen Johnson Parker Edwards
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CLERK OF THE COURT

Case Number: A-16-740689-B

AA 1134



AA 1135



AA 1136



AA 1137



AA 1138



AA 1139



AA 1140



AA 1141



AA 1142



AA 1143



AA 1144



AA 1145



AA 1146



AA 1147



AA 1148



AA 1149



AA 1150



AA 1151



AA 1152



AA 1153



AA 1154



AA 1155
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COHEN JOHNSON PARKER EDWARDS
H. STANJOHNSONESQ.

Nevada Bar No. @65
sjohnson@cohenjohnson.com
JAMES L. EDWARDS, ESQ.
Nevada Bar No. 4256
Jedwards@parkeredwardslaw.com
KEVIN M. JOHNSON, ESQ.
Nevada Bar No. 14551
kjohnson@cohenjohnson.com

375 East Warm Springs Roa8te.104
Las Vegas, Nevada 89119
Telephone(702) 8233500
Facsimile:(702) 8233400

Attorneys foithe Mitchell Defendants

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

RUSSELL L. NYPE; REVENURPLUS, LLC,
DOES | through X; DOE CORPORATIONS |
through X; and DOE PARTNERSHIPS |
through X;

Plaintiffs,
VS.

DAVID J. MITCHELL; BARNET
LIBERMAN; LAS VEGAS LAND
PARTNERS, LLC; MEYER PROPERTY
LTD.; ZOE PROPERTY, LLC; LEAH
PROPERTY, LLC WINK ONE, LLC;
AQUARIUS OWNER, LLC; LVLP
HOLDINGS, LLC; MITCHELL HOLDINGS,
LLC; LIBERMAN HOLDINGS, LLC; 305
LAS VEGAS, LLC; LIVE WORKS TIC
SUCCESSOR, LLC; CASINO COOLIDGE
LLC; DOES | THROUGH llI, inclusive; and
ROE CORPORATIONS | THROUGH llI,
inclusive,

Defendants

ALL RELATED CLAIMS.
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12/19/2019 8:59 PM
Steven D. Grierson
CLERK OF THE COURT

Case No0.A-16-740689B
Dept. No.:XI

ANSWER TO COMPLAINT IN
INTERVENTION
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COMES NOWDavid J.Mitchell, Las Vegas Land Partners LLC, Meyer Property Ltd, Zoe

Property LLC, Leah Property LLC, Wink One LLC, Live Work LLC, Live Work Manager LL
Aquarius Owner LLC, LVLP Holdings LLC, Mitchell Holdings LLC, Live Works TIC Succes
LLC, and FC/Live Work Vegas LLC KHUHL QD IW H Lby3ahtll tHrQugisZounsel of
record,H. Stan Johnson, Esqf the law firm Cohen Johnson Parker Edwandsebyanswer
6KHOOH\ ' .URKQ 8 6 %DGEGNUXSE®DB W HOOiviBAB it @tevMention

KHUHLQDIWHU WIKéiDéemiangB@driit@evy, and allege as follows:

C,

or

Uy

1.  $QVZHULQJ 3DUDJUDSKYV RI 30DLC

admit the allegations contained therein.

2. Answering Paragraphs 7, 10, 14, 17, 20, 23, 2633, 34, 35, 36, 37, 38, 39, 40,

41, 42, 43, 44, 45, 46, 47, 48, 78, 80, 81, 82, 83, 84, 85, 86, 87, 88, 89, 90, 91, 92, 93, 94

97, 98, 101, 102, 103, 104, 105, 107, 108, 109, 110, 111, 112, 113, 114, 115, 116, 11

1951‘

7, 1!

119(1,2,3), 120, 122, B2 124, 125, 126, 127, 128, 130, 131, 132, 134, 135, 136, & 137, of

30DLQWLIIfV &RPSODLQW 'HIHQGDQWY GHQ\ WKH DOO

3. Answering Paragrapls 4, 5, 6, 8, 9, 11, 13, 15, 16, 18, 19, 21, 22, 24, 25, 27

30, 31, 32, 49, 50, 552, 53, 54, 55, 57, 58, 59, 60, 61, izt 64, second 64, 65, 66, 67, 68, 69,

RI 30DLQWLIITY &RPSODLQW
information to admit or deny the allegations contained therein and so Defeddanthe same.
4. $QVZHULQJ 3DUDJUDSKYV
Defendants repeat and reallege their previous answers as though fully set forth herein.

AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE

The Qaims and every causd action contained therein, fail to state a claim upon wh

relief may be granted.

Page2 of 5
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Las Vegas, Nevadz9119
(702 8233500 FAX: (702) 828400

COHEN|JOHNSON|PARKER|EDWARDS
375 E. Warm Springs Road, Ste. 104
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SECOND AFFIRMATIVE DEFENSE
Plaintiff § claims are barred by the doctrines of laches and estoppel.
THIRD AFFIRMATIVE DEFENSE
Plaintiff § claims are barred due to the dowot of waiver.
FOURTH AFFIRMATIVE DEFENSE
If Plaintiff suffered any damages, whiclefendang expressly dey Plaintiff has failed to
mitigate them.
FIFTH AFFIRMATIVE DEFENSE
3 O D LgxWirhs Bfle barred by the applicable statuterofations.
SIXTH AFFIRMATIVE DEFENSE

If Plaintiff hassuffered any damages, whiElefendang expressly denyhese damages
were the direct result 08 O D LSpWhiLniddligent conduct.
SEVENTH AFFIRMATIVE DEFENSE
Plaintiff is not a proper party this matter as their intervention in this matter does not
meet the requirements of NRCP 24.

EIGHTH AFFIRMATIVE DEFENSE

Pursuant to Rule 8 of the Nevada Rules of Civil Procedure, all possible affirmative defense

may not have been alleged herein insofanssfficient facts were not available after reasonaple

LQTXLU\ XSRQ WKH ILOLQJ RI 30DLQWLIITV &RPSODLQV

v

affirmative defenses enumerated in FRCP 8, as if fully set forth herein. In the event furthe

investgation or discovery reveals the applicability of any such defenses, Defendants reserve tl

right to seek leave of Court to amend this answer and to specifically assert any such defen
defenses are herein incorporated by reference for the spedifiogeuof not waiving any suc
defense.

I
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DATED this 19" day ofDecembeR0109.
COHEN JOHNSON PARKER EDWARDS

/s/ H. Stan Johnson
H. STANJOHNSONESQ.
Nevada Bar No. 00265
sjohnson@cohenjohnson.com
KEVIN M. JOHNSON, ESQ.
Nevada Bar N014551
kjohnson@cohenjohnson.com
375 East Warm Springs Road, Ste. 104
Las Vegas, Nevada 89119
Telephone: (702) 823500
Facsimile: (702) 823400
Attorneys foiMitchell Defendants

Paged of 5

AA 1159



© 0o N o o b~ w N P

e e ~ W ~ N S S S
O 00N W N R O

Las Vegas, Nevadz9119
(702 8233500 FAX: (702) 828400

COHEN|JOHNSON|PARKER|EDWARDS
375 E. Warm Springs Road, Ste. 104
N N N N N N NN DN BB P
N o N W ON Rk O O oo N

N
(o]

CERTIFICATE OF SERVICE

Pursuant to Nev. FCiv. P. 5(b)(2)(D) and E.D.C.R. 8.05, | hereby certify that @ilgf’
day of December2019 | caused a true and correct copyANSWER TO COMPLAINT IN
INTERVENTION tR EH VHUYHG YLD W kHIing ByXtehwomh\all rediQdded afd
active parties.

/sl Sarah Gondek
An employee of Cohen|Johnson|Parker|Edwards
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RPLY

COHEN JOHNSON PARKER EDWARDS
H. STAN JOHNSON, ESQ.
Nevada Bar No. 00265
sjohnson@cohenjohnson.com
JAMES L. EDWARDS

Nevada Bar No4256
jedwards@parkeredwardslaw.com
375 E.Warm Springs Rd Ste. 104
Las Vegas, Nevada 89119
Telephone No. (702) 82300
Facsimile No. (702) 823400
Attorneys foMitchell Defendants

Electronically Filed
12/19/2019 10:42 PM
Steven D. Grierson
CLERK OF THE COURT

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

RUSSELL L. NYPE; REVENUE PLUS, LLC,;
DOES X; DOE CORPORATIONS-X; andDOE
PARTNERSHIPS X,

Plaintiffs,

DAVID J. MITCHELL; BARNET LIBERMAN;
LAS VEGAS LAND PARTNERS, LLC; MEYER
PROPERTY, LTD.; ZOE PROPERTY, LLC;
LEAH PROPERTY, LLC; WINK ONE, LLC;
LIVE WORK, LLC; LIVE WORK MANAGER,
LLC; AQUARIUS OWNER, LLC; LVLP
HOLDINGS, LLC; MITCHELL HOLDINGS,
LLC; LIBERMAN HOLDINGS, LLC; 305 LAS
VEGAS LLC; LIVE WORKS TIC SUCCESSOR,
LLC; CASINO COOLIDGE LLC; DOES 1111,
andROE CORPORATIONS-111, inclusive,

Defendants.

Case N0.A-16-740689B
Dept No.:XI

REPLY IN SUPPORT OF MITCHELL
DEFENDANT 6 MIOTION TO

' 60,66 3/$.17.))67 $0(1'¢(
COMPLAINT PURSUANT TO NRCP
12(B)(2) AND 12(B)(5), OR IN THE
ALTERNATIVE MOTION FOR
SUMMARY JUDGMENT

DefendantsDavid J. Mitchell; Las Vegas Larféartners, LLC; Meyer PropertyLC.; Zoe

Property, ILC; Leah Property, LC; Wink One, LLC; Live Work, LLC; Live Work Manager, LC;
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Aquarius Owner, LC; LVLP Holdings, LLC; Mitchell Holdings, LLC; Live Works Tic Successp
I1& &ROOHFWLYHOO DN I WEEH@MNrbugith€ir counsel of record;l. Stan
JohnsonEsqg.and James L. Edwards, Esof. the law firm ofCohenJohnsorParker Edwardsand
herebyfile this 5SHSO\ ,Q 6XSSRUW 21 OLWFKHOO '"HIHQGDQWV
Complaint Pursuant ToRCP12(B)(2) And 12(B)(5), Or In The Alternative Motion For Summ
Judgment WKH 35HSO\’

This Motion is based upon th&llowing Memorandum of Points anduthorities the

Amended ©mplaint filed in the aboveaptioned proceedingsapers and pleadings on file here

and anyevidence andral argument whicls allowed at the time dfearing orthis Motion.
Dated thisl9" day of Decembef019.

COHENJOHNSON PARKER EDWARDS

By: _/s/ H. Stan Johnson
H. Stan Johnsqrisq.

Nevada Bar No00265

JAMES L. EDWARDS

Nevada Bar No. 4256

375 E.Warm Springs Roa8te. 1@
Las Vegas, Nevada 89119
Telephone:(702) 8233500
Facsimile: (702) 8233400
Attorneys foMitchell Defendants
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l. ARGUMENT

A. THE MOTION TO DISMISS IS TIMELY

A NRCP 12(b)(5) defense is not an affirmative defense that you must plead unden NRC

F RU ULVN ZDLYLQJ LW 3>$@ GHIHQVH XQGHU 15&:
EHFDXVH LW PD\ EH D \Clatk CovmtyGSch.\DisD Q RiskidrdBoristr, 168 P.30
87, 96 (Nev. 2007).

15&3 E SURYLGHV WKDW WKH GHIHQVH RI WK
FDQ EH JUDQWHG  PD\ Buiz BBVWG HLGEW GItR 0¥ N.R &S Veghas Nev. 224
181 P.3d 670 (2008%ull v. Hoalg, 77 Nev. 54, 359 P.2d 383 (1961).

When the issue of the statute of limitations appears in the allegations of the comg

motion to dismiss for failure to state a claim is prop@ilar v. Snowden87 Nev. 488, 489 P.2d

90 (1971);Paso Builders, lo. v. Hebard 83 Nev. 165, 426 P.2d 731 (1967).

If necessary, this Court has the discretion to consider this motion as a motion to dis

motion for summary judgment, or as a motion for judgment on the pleadegkumbermen's

Underwriting All. v. R®R Plumbing, Inc.114 Nev. 1231, 1234, 969 P.2d 301, 303 (1988gre
a motion to dismiss under NRCP 12(b) was treated as a Motion for Summary JudijRé&R
12(c) allows foiMotions for Judgment on the Pleadings as long as said motion is early et
to delay trial. This is appropriate in this cas¢héss Motion has been able to be fully briefed with
delay to trial or undue prejudice towards Plaintiffs.

B. PLAINTIFES {CLAIMS ARE NOT WITHIN THE STATUTE OF
LIMITATIONS OR SHOULD BE LIMITED IN SCOPE.

1. 3 O D L QA8Nhhit TR Their Fraudulent ConveyanceClaims Only
PossiblySurvive Under The Discovery Rule.

Recovery for Fraudulent Conveyance is allowed under NR$&Q2) in subsections (g

H 3|

laint,

5MISS

ugh n

out

)

or (b). Subsection(a) requiresWKDW 3O0ODLQWLIIV SURYH SDFWXDO LQW
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creditor of the debtof.Subsectiorn(b) allows recoveryf the alleged fraudulentransferoccurred
SZLWKRXW UHFHLYLQJ HTXLYDOHQW YDO XH«L.®ongErkdn®
subsection (a) grants Plaintiffs an extension of the Statute of Limitations commonly knowr
discovery ruleNRS 112.230(1) reads:

1. A claim for relief with respect to a fraudulent transfer or obligation under this
chapter is extinguished unless action is brought:

(a) Under paragraph (a) of subsection 1 of NRS 112.180, within 4 years after
the transfer was made or the obligationsvilecurred or, if laterwithin 1

year after the transfer or obligation was or could reasonably have been
discovered by the claimant;

(b) Under paragraph (b) of subsection 1 of NRS 112.180 or subsection 1 of
NRS 112.190, within 4 years after the transtes made or the obligation
was incurred; or

(c) Under subsection 2 of NRS 112.190, within 1 year after the transfer was
made or the obligation was incurred.

Subsection (b) does not extend a discovery, fulg only grants &our-yearstatute of limitations

from when the transfer occurre@laintifIlV DGPLW W K felim3 2@ With@) \tthé stavute
OLPLWDWLRQV GXH WR WRAINTIFFS ROPPQBITION O@EFENBANT'S
MOTION TODISMISS PLAINTIFFSAMENDED COMPLAINTPURSUANT TO NRCP 12(b)(
and 12(b)(5), OR IN THEALTERNATIVEMOTION FORSUMMARY JUDGMENTpg. 7:21

KHUHDIWHU 3mS&RRainifls Ry argue that their claims fall under subsection
of NRS 112.23@nd completely ignore subsection 1®geld. at 9:18. As such, this Court mu
limit any remedies affaedto Plaintiff undeMRS 112.18@o subsection 1(afausing Plaintiffs tg
be required to proveHIHQ G D QW V | azcowplished\wittattuad intent to hinder, delay
defraud any creditor of the debtor

2. Plaintiffs fClaims Do Not Fall Under The Discovery Rule

C. Plairtiffs spend several pagesguingthe idea that they were unaware of

fraudulent nature of the alleged fraudulent transfers until fall of 2Bftbvever, this is not

Paged of 10
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the test under the statutelaintiffs argue that this fact secures their claim in the discovery
rule. The statute which gransets forththediscoveryrule, is very cleawhen that éadline
begirsto run. Subsection 1(a) of NRS 112.230 setssthtute of limitations for fraudulent
transfes WR 3ZLWKLQ \HDUV DIWHU WKH WUDQVIHU ZDV
later,within 1 year after the transfer or obligation was or could reasonably have been
discovered by the claimant “Despite Plaintifffargument, this statute only allows jan
extension of the statute of limitatiofiem the datehe transfer was discovered or wheniit
reasonably could have been discoverHue statutegloes notextend the discovery rule to

the time when the transfer wasscovered to be fraudulent It only matters when the

transfers themselves were discovered or should have been discoVieeedtatute of
limitations DOES NOT run from the time it was discovered that the transaction was
fraudulent, but from wherthe transfewasdiscovered or should have been discovere@ihat
being the case, Plaintiffs assertions that it could not have known of the fraudulent nature of t
transfers before fall of 2015 is irrelevant.

a) Plaintiffs knew or should have knownabout the transfers as
early as 2007.

Plaintiffs, while not specifying the actual transfersdeems fraudulenthave at least
indicated that the alleged Fraudulent Transfers were real estate transactiordsm&wted
Complaintat 124. Transfers of land are public record. Each of these transfers were record
properly with theClark & RXQW\ 5HFRUGHU(TV 2éddrdimty of radl lest&X &@dsF
constitutes constructive notice of a transactidagner 281 P.3d 1228; see alBemis 114 Nev.
at 1026 n.2, 967 P.2d at 441 n.2. NRS 111.315 states:

Every conveyance of real property, and every instrument of writinggédtth

an agreement to convey any real property, or whereby any real property may be
affected, proved, acknowledged and certified in the manner prescribed in this
chapterto operate as notice to third personsshall be recorded in the office of

the reorder of the county in which the real property is situated or to the extent
permitted by NRS 105.010 to 105.080, inclusive, in the Office of the Secretary
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of State, but shall be valid and binding between the parties thereto without such
record.”

As thesdransactions were recorded with the County Recorder, these recordings served

notice to Plaintiffs regarding these transactid?igintiffs had the ability to view these records at

any time. Plaintiffs admit that as early as 2006, it understood ardpated that it relied upon

these real estate holdings if it was to be able to collect on any potential judgment against thi

DefendantsSee Amended Complaatt116. If Plaintiffs were counting on those real estate holdings

to satisfy a future judgmerilaintiffs should have done some degree of due diligence to ascertai

the ownership of these properties and any transactions that might have occurred during the aln

10 year period from 2006 to fall of 2015 that might jeopardize that aldityollect This is
especially true because Plairgiffreintimately familiar with real estate development projects

was instrumental in putting this project togetH@laintiffs knew that Defendants and the Fo

and

rest

City entities were entering into a deal whicansferred a controlling interest in these properties to

ForestCity. 7R DUJXH WKDW KH GLGQTW NQRZ WK DR0OWxKaHsBd RS

b) Plaintiffs have only identified two alleged fraudulent
conveyances.

There are only two transactions that Plaintiffs have identifiechlleged fraudulen
conveyances. First, asaleof propertyfrom LiveWork, LLC t0305 Las Vegas, LLC in May «
2007 for the sum of $25,000,000,00he property sold froniiveWork, LLC wasacquired in
October 2006 and was never owned by the debtor (LVLP). Therefore, it wasraesérred from
the debtor and there cannot as a matter of law be a fraudulent convéyaacton regarding thi
property would also clearly be barred by NR.2BOsince the Plaintiffs would have been
notice in 2007 when the deed conveying the property was recorded with the county r¢

Second, a salef propertyfrom LeahPropertiesLLC to Casino Coolidge, LLC for the sum

1 See, expert report of Marc Rich datkthuary 11, 2019 and sispplemented November 22, 2019.
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$1,000,000.00 obecembed7, 2014.The property sold from Leah Properties, LLC was acquired

in January of 2005 and was never owned by the debtor (LVLP) and therefore was never tra
by the debtorSince it was not transferred from the debtor it takes the transactionecotSiRS
112 and there cannot be as a matter of law a fraudulent conveyance.

If the debtor did not make the transfer in question, then Nevada's$Jniform
Fraudulent Transfer Act offers no protection. This holding is inline with other
jurisdictions that hee analyzed this provision of their stat&fsiform Fraudulent
Transfer Act. See, e.gCrystallex Int.'l Corp. v. PetréledSe Venezuela, S.A879
F.3d 79, 8638 (3d Cir. 2018) (holding that the debtor,

and not its subsidiary must make tdé UDQVIHU

MOH Mgmt., LLC v. Michelangelo Leasing, In@37 P.3d 1054 (Nev. 2019)
(Emphasis Addedunpublished case)

D. Summary Judgment Motion is Untimely

30DLQWLIIV DUJXH WKDW '"HIHQGDQWYYV ORWLRQ
Motion dealline was August 23, 2019. However, that deadline wabasad on a previous tri
date. The current trial date was set during a calendar call which took place before the (
October 8, 2019. No scheduling ordet a new dispositive motion date. discovery in this matte
is still ongoing, and this motion has been filed, briefed and heard without conflicting with th
date, or causing Plaintiffs any undue prejudice, this Motion should be considered

Plaintiffs have not produced or cit@shy evidence in this case or in th@pposition to show

that the Mitchell Defendants are alter egos of one and#&ntiffs, while citing caselaw stating

that factual disputes defeat motions for summary judgement, do not actually cite any e
staing any facts which are in disputegarding theiAlter Ego Cause of Action. As Plaintiffs ha
not cited any evidence of factual disputes which require trial, Defendants Moti@ummary
Judgment must be grantedregard tdPlaintiffs JAlter Ego Caus of Action.

Insteadof citing evidenceof alter egoPlaintiffs attempt tadistract the Court by dissectir

a Delaware case and ignoring the Nevada Supreme Court cabOdf Management v.

Michelangelo Leasingrited by Defendants
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The Nevada Supreme Court dictates that unless the debtor made the transfer, then
there is no protein for the plaintiff under NRS 112.180(Blaintiffs cite the
unpublished case dlagliarditi v. TransFirst GroupInc.,2019 Nev. Unpub. Lexis 1156
which they claim alowsDQ DOWHU HJR WR EH FRQVLGHUHG D 3G
However this case woul only be relevant to the current Motion for Summary Judgment if
Plaintiffs hal produced any evidence that there existed an alter ego relationship between
thedebtor and LiveWork, LL@nd/or Leah Property, LLC.

In order to defeat a motion for summarggment, the nonmoving party "must, by
affidavit or otherwise, set forth specific facts demonstrating the existence of a genuine
issue for trialSee Wood v. Safeway, Incl21 Nev. 724 (1993).

Plaintiffs havefailed to provide any evidence regardihgir claim of alter ego
relating to LiveWork, LLC or Leah Property, LLThus,the Court shouldorrectly
determinethat no genuine issue of material fact exst to whethekLiveWork, LLC or
Leah Property, LLCs the alter ego of the debtor (LVLEB)d grant summary judgment or
judgment on the pleadings.

i

I

I

I

I
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CONCLUSION

Based upon the foregoing, the Mitchell Defendants respectfully requests that this Court

1.

RESPECTFULLY SUBMITTED this 9th day of December, 2019.

'LVPLVV 30DLQWLIITV &@mulenyCbRdyshce\drd dll gther claims
as they are merely remedies or derivative claims;
Dismissthe claimdor fraudulent conveyance not based solely on NRS 112.280(1)(A);
Dismiss the claims for fraudulent conveyance sexa matter of law the only
transactions at issue involving LiveWork and Leah Property are not fraudulent
conveyances under NRS 112

Any further relief as this Court deems just and proper.

COHEN JOHNSON PARKER EDWARDS
By: /s/ H. Stan Johnson

H. STAN JOHNSON, ESQ.

Nevada Bar No. 00265
sjohnson@cohenjohnson.com

375 East Warm Springs Road, Suite104
Las Vegas, Nevada 89119

Telephone: (702) 823500

Facsimile: (702) 823400

Attorneysfor the MitchellDefendants
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CERTIFICATE OF SERVICE

The undersigned certifies that, on tt#thday ofDecember2019, a true and correct copy

of the foregoingREPLY IN SUPPORT OF MITCHELL DE )(1'$176¢Y 027,21 72

',60,66 3/$,17,))69 $0(1'(' &203/%$,17 38568%$17 72 15&3 %

12(B)(5), OR IN THE ALTERNATIVE MOTION FOR SUMMARY JUDGMENT was served
pursuant to NRCP 5(b)(2)(D) and EDCR 8.05 via the OdyssEiliify systemupon all those

parties registered therin

/sl Sarah Gondek

An Employee of Cohen Johnson Parker Edwards
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Electronically Filed
12/23/2019 1:22 PM
Steven D. Grierson
CLERK OF THE COURT

ANS

ELLIOT S. BLUT, ESQ.

Nevada State Bar No. 6570

BLUT LAW GROUP, PC

300 South Fourth Street, Suite 701

Las Vegas, Nevada 89101

Telephone: (702) 384050 / Facsimile: (702) 384-8565
E-mail: eblut@blutlaw.com

Attorneys for Defendants,
BARNET LIBERMAN and CASINO COOLIDGE LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

RUSSELLL. NYPE; REVENUEPLUS,LLC, Case No. AL6-740689B
DOES I throughX; DOES | through X; DOE Dept. No. 11
CORPORATIONSI through X; and DOES
PARTNERSHIPSI throughX,

Blaintift ANSWER TO COMPLAINT IN
aints, INTERVENTION BY
DEFENDANTS BARNET

VS. LIBERMAN AND CASINO
COOLIDGE LLC

DAVID J.MITCHELL; BARNET LIBERMAN;
LAS VEGASLAND PARTNERSLLC; MEYER
PROPERTYLTD.; ZOEPROPERTYLLC;
LEAH PROPERTYLLC; WINK ONE,LLC; LIVE
WORK, LLC; LIVE WORK MANAGER, LLC;
AQUARIUS OWNER,LLC; LVLP HOLDINGS,
LLC; MITCHELL HOLDINGS, LLC; LIBERMAN
HOLDINGS, LLC; 305LAS VEGAS LLC;LIVE
WORKSTIC SUCCESSORILLC; CASINO
COOLIDGELLC; DOESI throughlll, and ROE
CORPORATIONS | throughlll, inclusive,

Defendants

SHELLY D. KROHN, U.S Bankruptcy Trustee,
Plaintiff-in Intervention,

VS.

-1 -

Case Number: A-16-740689-B
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DAVID J. MITCHELL; BARNET LIBERMAN;
MEYER PROPERTY, LTD.; ZOE PROPERTY,
LLC; LEAH PROPERTY, LLC; WINK ONE,
LLC; LIVE WORK, LLC; LIVE WORK
MANAGER, LLC; AQUARIUS OWNER, LLC;
LVLP HOLDINGS, LLC; MITCHELL
HOLDINGS, LLC; LIBERMAN HOLDINGS,
LLC; 305 LAS VEGAS LLC; LIVE WORKS TIC
SUCCESSOR, LLC; CASINO COOLIDGE LLC
inclusive,

Defendantsn-Intervention

ANSWER TO COMPLAINT IN INTERVENTION BY DEFENDANTS BARNET
LIBERMAN AND CASINO COOLIDGE LL C
COMES NOW, Defendant8 ARNET LIBERMAN and CASINO COOLIDGE Ly and
through their attorney of record, ELLIOT S. BLUT, ESQ. of BLUT LAW GROUP, PC, and
Answer the Plaintiff in Intervention Shelly D. Krohn, U.S. Bankruptcy Trustee’s (“Trustee’s”

Complaint in Intervention as follows:
GENERAL ALLEGATIONS

1. Answering Paragraph &, 5, 11, 27,and28 of Trustee’sComplaint, the answering Defenda
admit the allegations contained therein.
2. Answering Paragraphs 1, 2, 7, 8, 10,13,14,15,17, 20, 2123,24,26, 35, 38,39, 44, 46, 48

49, 50, 51, 52, 53, 54, 57, 58, 59, 60, 61, 62, 63 (mislabeled 6846p, 66, 67,68, 69, 70, 71,

nts

72,73, 83, 86, 91 93 and 940of Trustee’sComplaint, the answering Defendants are without

sufficient knowledge and information upon which to form a belief as to the truth of the alle
contained therein, and therefore géime same.
3. Answering Paragrap8, 9, 14, 16, 18, 19, 22, 25, 29, 30, 31, 32, 33, 34, 36, 37, 4

41, 42, 4345,47,55 (mislabeled “58”) 56, 72, 73, 74, 75, 76, 77, 78, 79, 80, 81, 823847,88,

jations
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89,90,92, 95, 96, 97 and98of theTrusteés Complaint,the answering Defendantdenyeach and

every allegation contained therein.

FIRST CLAIM FOR RELIEF
(Constructive Trust)

6. Answering Paragraph @ the Trustee’s Complaint, the answering Defendagieal
and reallegetheir answers to the allegations in Paragraphs 1 througif 9@ Trustee’<Complaint
as though fully set forth herein and incorporates the same by this reference.

7. Answering Paragraphs 100, 101, 102, 103, afd 105 of the TrusteeGomplaint,
the answering Defendaery each and every allegation contained therein.

SECOND CLAIM FOR RELIEF

(Fraudulent Conveyance

8. Answering Paragraph 106f the Trustee’sComplaint,the answering Defendar]

repeat and rellegetheir answers to the allegations in Paragraphs 1 througloflOte Trustee’s

Complaint as though fully set fibr herein and incorporates the same by this reference.

9. Answering Paragraphs 107, 108, 109, 110, 111, 112, 113, 114, 115, 116, 1]

119 and 120 of the Trustee’s Complaih answering Defendantlenyeach and every allegati
contained therein.

THIRD CLAIM FOR RELIEF
(Civil Conspiracy)

10. Answering Paragraph 12df the Trustee’'s Complainthe answering Defendarf
repeat and rallegetheir answers tdhe allegations inParagraphd through 120f the Trustee’s
Conmplaint as though fully set forth herein and incorporates the same by this reference.

11. Answering122, 123, 124, 125, 126, 127 and 128 of the Trustee’spaamy the

answeringDefendans denyeach and every allegation contained therein.

~—+
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FOURTH CLAIM FOR RELIEF
(Declaratory Relief)

12. Answering Paragraph 128f the Trustee’sComplaint,the answering Defendarf
repeat and redlegetheir answers to the allegations in Paragraphs 1 througloflib@ Trustees
Complaint asthough fully set forth herein and incorporates the same by this reference.

13.  Answering Paragraphs 130, 131, d8® of the Trustee’'s Complainthe answerin
Defendand denyeach and every allegation contained therein.

FIFTH CLAIM FOR RELIEF
(Alter Ego)

14.  Answering Paragraph 13& the Trustee’sComplaint,the answering Defendar]
repeat and redlegetheiranswers tohe allegation®aragraphs 1 through 182Trustee’sComplaint
as though fully set forth herein and incorporates the same by this reference.

15. Answering Paragraphs 134, 135, 136 and b8%he Trustee’sComplaint, the
answeringDefendant denyeach and every allegation contained therein.

AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE

Complaint in Intervention fails to state a claim upon which relief can be granted.

SECOND AFFIRMATIVE DEFENSE

Complaint in Intervention is barred by the doctrine of waiver.

THIRD AFFIRMATIVE DEFENSE

Complaint in Interventionsi barred by the doctrine of estoppel.

FOURTH AFFIRMATIVE DEFENSE

Complaint in Intervention is barred by the doctrine of unclean hands.

FIFTH AFFIRMATIVE DEFENSE

Complaint in Intervention is barred by the doctrine of laches.
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SIXTH AFFIRMATIVE DEFENSE

Complaint in Intervention is barred by the economic loss rule.

SEVENTH AFFIRMATIVE DEFENSE

Complaint in Intervention is barred by the statute of frauds.

EIGHTH AFFIRMATIVE DEFENSE

Complaint in Intervention is barred by tlaek of subject matter jurisdiction.

NINTH AFFIRMATIVE DEFENSE

Trustee lacks privitgndstanding.

TENTH AFFIRMATIVE DEFENSE

Defendantsire bona fide transferees or encumbrancers

ELEVENTH AFFIRMATIVE DEFENSE

Trustee’s action is barred by 11 USC 884(b)1), 548a) as the transfers in gstion
occurredmore than two years prior to the initiation of the bankruptcy proceeding.

TWELFTH AFFIRMATIVE DEFENSE

Trustee’s action is barred by one or more statutes of limitation, incldtR®)11.010 et seq.

THIRTEENTH AFFIRMATIVE DEFENSE

If Defendants failed to perform any obligation owed to Debtehich they expressly denie
such norperformance was excused by a failure of a condition precedent to such performan

FOURTEENTH AFFIRMATIVE DEFENSE

Because Trustee’s action is a derivative one,Gbmplaint in Intervention is barred
Debtors prior breach of any alleged contract.

FIFTEENTH AFFIRMATIVE DEFENSE

Any damagessserted must beet off against Defendahtdamages.

SIXTEENTH AFFIRMATIVE DEFENSE

The incidents alleged in Complaint in Intervention, and any and all damages al

egedly
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resulting therefrom, were proximately caused in whole or in part, or were contributed to

actions, negligence or other conduct of the Plagif the Debtgrwhich actions, negligence

other conduct causally contributed to the incidents referred to in the TruStaajsaint and any

by the

or

damages resulting therefrom, in greater degree than any conduct or negligence, which are specifical

denied, of thesanswemg Defendars

SEVENTEENTH AFFIRMATIVE DEFENSE

TheTrustee’s alleged damages, if any, were caused in whole or in part by the neglig
otherwise actionable conduct of a third party or third parties over which Defendants had no

EIGHTEENTH AFFIRMATIVE DEFENSE

The balance of the equities and public policy weigh against granting the Trustee anyj

NINETEENTH AFFIRMATIVE DEFENSE

ence ol

control.

relief.

The incidents referred to in Complaint in Intervention, and any and all damages allegedly

resultingtherefrom, were proximately caused in whole or in part, or were contributed to by th¢
intentional misrepresentation, negligent misrepresentation, or concealment of the Debtor,
Plaintiffs, and therefore the Trusteenot entitled to any redf from theseanswering Defendasit

TWENTIETH AFFIRMATIVE DEFENSE

The Trustee fails to show the Estate sudiigrany damagethrough the actions of the
Defendants.

TWENTY -FIRST AFFIRMATIVE DEFENSE

Answering Defendants hereby incorporate by referenaesethaffirmative defenss
enumerated in NRCP 8 as though fully set forth herein. Such defenses are herein incorp
reference for the specific purpose of not waiving the same.

TWENTY -SECOND AFFIRMATIVE DEFENSE

Pursuant to the provisions of Nevada Rule of Civil Procedure 11, at the time of the f

this Answer to the Trustee’s Complaint in Intervention, all possible affirmative defenses n

e fraud,

and th

se

S

prated

ling of

nay not
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have been alleged in as much as insufficient facts and relevant information may not ha

available after reasonable inquiry, and thereforesetanswering Defendasiteserve the right to

ve bee

amend this Answer to allege additional affirmative defenses if subsequent investigation so warrants

TWENTY -THIRD AFFIRMATIVE DEFENSE

Any damages Trustaacurred are barred by the doctrine of accord and satisfaction.

TWENTY -FOURTH AFFIRMATIVE DEFENSE

Trustees claims are barred by the applicable statutes of repose.

TWENTY -FIFTH AFFIRMATIVE DEFENSE

Trusteehas failed to join all necessary and indispensable parties to this lawsuit.

TWENTY -SIXTH AFFIRMATIVE DEFENSE

Plaintiffs have knowingly and intentionally released the Defendants from the claims g

TWENTY -SEVENTH AFFIRMATIVE DEFENSE

Plaintiffs failed to give timely and reasonable notice of their claims.

TWENTY -EIGHTH AFFIRMATIVE DEFENSE

Plaintiff's Claims are barred by the parol evidence rule.

TWENTY -NINTH AFFIRMATIVE DEFENSE

Any duty of performance of Defendants is excused by reason of a breach of cqg
precedenby Plaintiffs Debtor, or Trustee
THIRT IETH AFFIRMATIVE DEFENSE

Trustee’sclaims are barred by Debtorsvn breach of contract between the parties.

THIRTY -FIRST AFFIRMATIVE DEFENSE

Prior to the commencement of this action, Defendants duly performed, satisfi
discharged all duties and obligations that they may have owed to Debtor

THIRTY -SECOND AFFIRMATIVE DEFENSE

All or some Defendants are not subject to the personal jurmdiofithis Court.

t issue.

ndition
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THIRTY -THIRD AFFIRMATIVE DEFENSE

Any transfer of property or money alleged by Plaintiffs were made in good faith ang for a

reasonably equivalent value.

THIRTY -FOURTH AFFIRMATIVE DEFENSE

All transfers of property or money alleged by Tresti&€ provenwere made without intent
hinder, delay or defraud.

THIRTY -FIFTH AFFIRMATIVE DEFENSE

Plaintiffs are barred from commencing or maintaining this action in Nevada pursuant
Chapter 86.
WHEREFORE, the answering Defendarpsay for Judgment as follows:
1. Thatthe Trusteg¢ake nothing by way of h&omplaint on file herein;
2. For reasonable attorney's fees and costs of suit; and
3. For such other and further relief as the Court deems just and proper
premises.

DATED this 229day of Decembe2019.
BLUT LAW GROUP, PC

By: /s/ Elliot S. Blut
Elliot S. Blut, Esq.
Nevada Bar No. 6570
300 South Fourth Street, Suite 701
Las Vegas, NV 89101
Attorney for Defendants Barnet
Liberman and Casino Coolidge LLC
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that | am an employee of BLUT LAW GROUP, PC, and
that on December 23, 2019caused a correct copy of the foregoing document entitted ANSWER
TO COMPLAINT IN INTERVENTION BY DEFENDANTS BARNET LIBERMAN AND
CASINO COOLIDGE LL C to be served as follows:

[ ] by placing same to be deposited for mailing in the United States Malil, in a sealed
envelope upon which First Class postage was prepaidoa

[ 1 pursuantto NRCP (5)(b)(2)(D) to be served via facsimile; and/or

[ 1] pursuantto EDCR 7.26, to be sent via email; and/or

[X] pursuant to EDCR 8.05(a) and 8.05(f), to be electronically served through the
Eighth Judicial District Court’s electronic filing system, with the date and time (of

the electronic service substituted for the date and place of deposit in the mail; and/or

[ ] tobe handielivered,

to the attorneys / interested parties listed below at the address andfoiléacamber indicatef

below:

John W. Muije, Esq.

JOHN W. MUIJE & ASSOCIATES
1840 E. Sahara Ave #106

Las Vegas, NV 89104

Attorneys for Plaintiffs

Brian B. Boschee, Esq.

HOLLY DRIGGS WALCH FINE PUZEY

STEIN & THOMPSON
400 S. Fourth St.,"8FIr.
Las VegasNV 89101

Attorneys for Defendant 305 Las Vegas, L

James L. Edwards, Esq.

COHEN JOHNSON PARKER &
EDWARDS

375 E. Warm Springs Rd., Suite 104
Las Vegas, NV 89119

Attorneys for Mitchell Defendants

/s/ Linda Dinerstein

An Employee of Blut Law Group, PC
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