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�>�5�H�L�V�P�D�Q���$�W�W�R�U�Q�H�\�¶�V���)�H�H�V�@ 
 XVII   AA 2951-2954 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70042 

[New Jersey Fees/Costs] 
 XVII   AA 2955-2968 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70045 

�>�5�L�F�K�¶�V���)�H�H�V�@ 
 XVII   AA 2969-3033 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70052 

[Document List - LVLP] 
 XVII   AA 3034-3037 

 
 



 

xii  
 

Date  Description  Vol.  Bates No. 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70053 
�>�5�L�F�K�¶�V���)�H�H�V�@ 

 XVII   AA 3038-3044 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70054 

�>�5�L�F�K�¶�V���)�H�H�V�@ 
 XVII   AA 3045 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70055 

�>�0�X�L�M�H���$�W�W�R�U�Q�H�\�¶�V���)�H�H�V�@ 
 XVIII   AA 3046-3220 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70056 

�>�0�X�L�M�H���$�W�W�R�U�Q�H�\�¶�V���)�H�H�V�@ 
 XVIII   AA 3221-3228 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70060 

[Underlying Judgment & Interest] 
 XVIII   AA 3229-3230 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70062 

�>�$�W�W�R�U�Q�H�\�¶�V���)�H�H�V���&�R�V�W�V�@ 
 XVIII   AA 3231 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70063 

�>�5�L�F�K�¶�V���)�H�H�V�@ 
 XVIII   AA 3232-3237 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶ Trial Exhibit 70064 

�>�5�H�L�V�P�D�Q���$�W�W�R�U�Q�H�\�¶�V���)�H�H�V�@ 
 XVIII   AA 3238-3240 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70065 

�>�5�H�L�V�P�D�Q���$�W�W�R�U�Q�H�\�¶�V���)�H�H�V�@  
 XVIII   AA 3241-3243 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70067 

[Muije �$�W�W�R�U�Q�H�\�¶�V���)�H�H�V�@ 
 XVIII   AA 3244-3263 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70075 

�>�$�W�W�R�U�Q�H�\�¶�V���)�H�H�V���&�R�V�W�V�@ 
 XIX   AA 3264-3359 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70076 

�>�5�H�L�V�P�D�Q���$�W�W�R�U�Q�H�\�¶�V���)�H�H�V�@ 
 XIX   AA 3360-3375 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70077 

[Reisman Atto�U�Q�H�\�¶�V���)�H�H�V�@ 
 XIX   AA 3376 



 

xiii 
 

Date  Description  Vol.  Bates No. 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70078 
�>�5�L�F�K�¶�V���)�H�H�V�@ 

 XIX   AA 3377-3463 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70079 

�>�0�X�L�M�H���$�W�W�R�U�Q�H�\�¶�V���)�H�H�V�@ 
 XIX   AA 3464-3511 

       
Undated  �0�L�W�F�K�H�O�O�¶�V��Trial Exhibit 90054 

[Surrender/Termination Agreement] 
 XX  AA 3512-3516 

       
Undated  �0�L�W�F�K�H�O�O�¶�V��Trial Exhibit 90069 

[Release of Lease Guaranty] 
 XX  AA 3517-3521 

       
Undated  �0�L�W�F�K�H�O�O�¶�V��Trial Exhibit 90075 

[FC/LW - Entity Details] 
 XX  AA 3522-3524 

       
Undated  Mit�F�K�H�O�O�¶�V��Trial Exhibit 90079 

[10th NRCP 16.1 Disclosures: 
Underlying Action] 
 
 
 
 
 

 XX  AA 3525-3543 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

       



 

xiv 
 

CHRONOLOGICAL TABLE OF CONTENTS OF SEALED VOLUMES  
 
Date  Description  Vol.  Bates No. 

 
1/19/18  �3�O�D�L�Q�W�L�I�I�V�¶���)�L�U�V�W���6�X�S�S�O�H�P�H�Q�W�D�O���1�5�&�3��

16.1 Disclosure [Sealed] 
 XXI   SAA 1-72 

       
1/27/20  Motion to Alter/Amend Judgment 

[Casino Coolidge] [Sealed] 
 XXII   SAA 73-323 

       
1/27/20  Motion to Alter/Amend Judgment 

[Casino Coolidge] [Continued][Sealed] 
 XXIII   SAA 324-513 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 2  

[Aquarius Owner/LVLP] [Sealed] 
 XXIII   SAA 514-547 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 27  

[Meadows Bank Statement] [Partial 
Document Only] [Sealed] 

 XXIII   SAA 548 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 32  

[Casino Coolidge Operating 
Agreement] [Sealed] 

 XXIV   SAA 549-578 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 35  

[Live Work Manager Company 
Documents] [Sealed] 

 XXIV   SAA 579-582 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 40  

[Wink One Company Documents] 
[Sealed] 

 XXIV   SAA 583-588 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 52  

[FC Live Work Company Documents] 
[Sealed] 

 XXIV   SAA 589-659 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 10002 

[LVLP Holdings 2007 Tax Return] 
[Sealed] 

 XXIV   SAA 660-677 
 
 
 



 

xv 
 

Date  Description  Vol.  Bates No. 
 

Undated  Plaintiffs Trial Exhibit 10003 
[LVLP Holdings 2008 Tax Return] 
[Sealed] 

 XXIV   SAA 678-692 
 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 10004 
[LVLP Holdings 2009 Tax Return] 
[Sealed] 

 XXIV   SAA 693-709 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 20024 

[Signature Bank 2015-2016] [Sealed] 
 XXIV   SAA 710-742 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 20026 

[Signature Bank April 2015] [Sealed] 
 XXIV   SAA 743 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 30002 

[LVLP G/L 2007] [Sealed] 
 XXIV   SAA 744 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 30031 

[LVLP G/L 2008] [Sealed] 
 XXIV   SAA 745-764 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 30062 

[Mitchell Contributions] [Sealed] 
 XXIV   SAA 765-770 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 30063 

[Capital Contributions] [Sealed] 
 XXIV   SAA 771-774 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 30066 

[Unallocated Contributions] [Sealed] 
 XXIV   SAA 775 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 30067 

[Mitchell Amounts Paid] [Sealed] 
 XXIV   SAA 776-780 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 30086 

[Mitchell Loan Balances] [Sealed] 
 XXIV   SAA 781-783 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 30087 

[Liberman Loan Balances] [Sealed] 
 XXIV   SAA 784-786 

 
 



 

xvi 
 

Date  Description  Vol.  Bates No. 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 40043 
[Release of Lease Guaranty] [Sealed] 

 XXIV   SAA 787-789 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Tri al Exhibit 50038 

[Wall Street Settlement Agreement] 
[Sealed] 

 XXV   SAA 790-820 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 60001 

[Wall Street Engagement Letter] 
[Sealed] 

 XXV   SAA 821-825 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 60053 

[Rich Working Papers] [Partial 
Document Only] [Sealed] 

 XXV   SAA 826-1039  

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 60053 

[Rich Working Papers] [Partial 
Document Only] [Continued][Sealed] 

 XXVI   SAA 1040-1289  
 
 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 60053 

[Rich Working Papers] [Partial 
Document Only] [Continued][Sealed] 

 XXVII   SAA 1290-1414 
 
 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70009 

[Liberman Contributions] [Sealed] 
 XXVII   SAA 1415-1418 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70015 

[Mitchell Contributions] [Sealed] 
 XXVII   SAA 1419-1422 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70021 

[LVLP Balance Sheet - 2015] [Sealed] 
 XXVII   SAA 1423 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70043 

[Rich Initial Expert Report] [Sealed] 
 XXVIII   SAA 1424-1673 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70043 

[Rich Initial Expert Report] 
[Continued][Sealed] 

 XXIX   SAA 1674-1704 



 

xvii  
 

Date  Description  Vol.  Bates No. 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70072 
[LVLP G/L 2011] [Sealed] 

 XXIX   SAA 1705-1712 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70074 

[LVLP Adjusted Entries 2012] [Sealed] 
 XXIX   SAA 1713-1714 

       
Undated  �0�L�W�F�K�H�O�O�¶�V��Trial Exhibit 90001 

[Forest City Agreement] [Sealed] 
 XXIX   SAA 1715-1807 

       
Undated  �0�L�W�F�K�H�O�O�¶�V��Trial Exhibit 90052 

[Casino Coolidge Title Documents] 
[Sealed] 

 XXIX   SAA 1808-1820 
 

 

 

 

  



 

xviii 
 

ALPHABETICAL TABLE OF CONTENTS TO �$�3�3�(�/�/�$�1�7�6�¶�$�3�3�(�1�'�,�; 
 

Date  Description  Vol.  Bates No. 
       
7/17/18  Amended Business Court Order  V  AA 879-882 

 
8/21/17  Amended Complaint  II   AA 307-340 

 
9/5/17  Answer to Amended Complaint  II   AA 341-351 

 
9/8/17  Answer to Amended Complaint 

[Liberman and 305 Las Vegas] 
 II   AA 352-361 

 
 

12/9/19  Answer to Complaint in Intervention 
[305 Las Vegas] 

 VI   AA 1124-1133 
 
 

12/19/19  Answer to Complaint in Intervention 
[Mitchell Defendants] 

 VI   AA 1156-1160 
 
 

12/23/19  Answer to Complaint in Intervention 
[Liberman and Casino Coolidge] 

 VI   AA 1171-1179 
 
 

7/18/17  Business Court Order  II   AA 293-297 
 

2/20/18  Business Court Order [Amended]  III   AA 479-481 
 

7/26/16  Complaint (Original)  I  AA 1-19 
 

11/18/19  Complaint in Intervention  VI   AA 1052-1082 
 

11/7/18  Court Minutes - November 7, 2018  V  AA 886-887 
 

2/4/20  Court Transcript - February 4, 2020 
[Motions to Alter/Amend] 

 XV  AA 2422-2456 
 
 

11/18/19  Court Transcript - November 18, 2019 
[Motion to Intervene] 

 VIII   AA 1525-1532 
 
 
 



 

xix 
 

Date  Description  Vol.  Bates No. 
 

8/23/19  �'�H�I�H�Q�G�D�Q�W�¶�V�������������/�D�V���9�H�J�D�V�����0�R�W�L�R�Q��
for Summary Judgment 

 V  AA 915-936 
 
 

10/17/19  �'�H�I�H�Q�G�D�Q�W�¶�V�������������/�D�V���9�H�J�D�V�����5�H�S�O�\���W�R��
Motion for Summary Judgment 

 VI   AA 981-991 
 
 

4/6/17  Defenda�Q�W�V�¶���0�R�W�L�R�Q���W�R���'�L�V�P�L�V�V��
�3�O�D�L�Q�W�L�I�I�V�¶���&�R�P�S�O�D�L�Q�W 

 I  AA 60-88 
 
 

3/23/17  �'�H�I�H�Q�G�D�Q�W�V�¶���0�R�W�L�R�Q���W�R���6�W�U�L�N�H���3�O�D�L�Q�W�L�I�I�V�¶��
Jury Demand 

 I  AA 49-59 
 
 

7/6/17  �'�H�I�H�Q�G�D�Q�W�V�¶���5�H�S�O�\���W�R���0�R�W�L�R�Q���W�R��
Dismiss 

 II   AA 269-292 
 
 

4/25/17  �'�H�I�H�Q�G�D�Q�W�V�¶���5�H�S�O�\���W�R���0�R�W�L�R�Q���W�R���6�W�U�L�N�H����
Opposition to Counter-Motion for 
Advisory Jury 

 I  AA 152-162 
 
 
 

11/19/19  Errata to Complaint in Intervention  VI   AA 1083-1088 
 

2/20/20  �-�R�L�Q�G�H�U���W�R���0�L�W�F�K�H�O�O���'�H�I�H�Q�G�D�Q�W�V�¶���0�R�W�L�R�Q��
to Alter/Amend Judgment 
[Liberman and Casino Coolidge] 

 VII   AA 1392-1394 
 
 
 

4/26/18  �-�R�L�Q�G�H�U���W�R���0�L�W�F�K�H�O�O���'�H�I�H�Q�G�D�Q�W�V�¶���0�R�W�L�R�Q��
to Compel Discovery [Liberman and 
305 Las Vegas] 

 IV  AA 726-728 
 
 
 

5/30/18  �-�R�L�Q�G�H�U���W�R���0�L�W�F�K�H�O�O���'�H�I�H�Q�G�D�Q�W�V�¶���5�H�S�O�\��
to Motion to Compel Discovery 

 V  AA 829-831 
 
 

10/24/17  Joint Case Conference Report 
[Partial Document Only] 

 III   AA 362-470 
 
 

12/27/19  Joint Pre-Trial Memorandum 
[Partial Document Only] 

 VI   AA 1183-1202 
 
 



 

xx 
 

Date  Description  Vol.  Bates No. 
 

2/14/20  �0�L�W�F�K�H�O�O���'�H�I�H�Q�G�D�Q�W�V�¶���0�R�W�L�R�Q���W�R��
Alter/Amend Judgment 

 VII   AA 1371-1391 
 
 

4/19/18  �0�L�W�F�K�H�O�O���'�H�I�H�Q�G�D�Q�W�V�¶���0�R�W�L�R�Q���W�R��
Compel Discovery 

 IV  AA 490-725 
 
 

11/21/19  �0�L�W�F�K�H�O�O���'�H�I�H�Q�G�D�Q�W�V�¶���0�R�W�L�R�Q���W�R��
Dismiss or, in the alternative, Motion 
for Summary Judgment 

 VI   AA 1095-1123 
 
 
 

11/16/19  �0�L�W�F�K�H�O�O���'�H�I�H�Q�G�D�Q�W�V�¶��Opposition to 
Motion to Intervene 

 VI   AA 1037-1045 
 
 

2/20/20  Mitchell Defend�D�Q�W�V�¶���2�S�S�R�V�L�W�L�R�Q���W�R��
�3�O�D�L�Q�W�L�I�I�V�¶���0�R�W�L�R�Q���I�R�U���$�W�W�R�U�Q�H�\�¶�V���)�H�H�V 

 VII   AA 1402-1408 
 
 

2/27/20  �0�L�W�F�K�H�O�O���'�H�I�H�Q�G�D�Q�W�V�¶���2�S�S�R�V�L�W�L�R�Q���W�R��
�3�O�D�L�Q�W�L�I�I�V�¶���0�R�W�L�R�Q���W�R���&�R�U�U�H�F�W���0�L�Q�R�U��
Errors and Incorporate Pre-Judgment 
Interest 

 VIII   AA 1461-1467 
 
 
 
 

5/30/18  Mitchell Defenda�Q�W�V�¶���5�H�S�O�\���W�R���0�R�W�L�R�Q��
to Compel Discovery 

 V  AA 796-828 
 
 

12/19/19  �0�L�W�F�K�H�O�O���'�H�I�H�Q�G�D�Q�W�V�¶���5�H�S�O�\���W�R���0�R�W�L�R�Q��
to Dismiss or, in the alternative, Motion 
for Summary Judgment 

 VI   AA 1161-1170 
 
 
 

Undated  �0�L�W�F�K�H�O�O�¶�V��Trial Exhibit 90001 
[Forest City Agreement] [Sealed] 

 XXIX   SAA 1715-1807 

       
Undated  �0�L�W�F�K�H�O�O�¶�V��Trial Exhibit 90052 

[Casino Coolidge Title Documents] 
[Sealed] 

 XXIX   SAA 1808-1820 
 

       
Undated  �0�L�W�F�K�H�O�O�¶�V��Trial Exhibit 90054 

[Surrender/Termination Agreement] 
 XX  AA 3512-3516 

 
 



 

xxi 
 

Date  Description  Vol.  Bates No. 
 

Undated  �0�L�W�F�K�H�O�O�¶�V��Trial Exhibit 90069 
[Release of Lease Guaranty] 

 XX  AA 3517-3521 
 
 

Undated  �0�L�W�F�K�H�O�O�¶�V��Trial Exhibit 90075 
[FC/LW - Entity Details] 

 XX  AA 3522-3524 
 
 

Undated  �0�L�W�F�K�H�O�O�¶�V��Trial Exhibit 90079 
[10th NRCP 16.1 Disclosures: 
Underlying Action] 

 XX  AA 3525-3543 
 
 
 

2/14/20  Motion to Alter/Amend Judgment 
[Liberman and Casino Coolidge] 

 VII   AA 1325-1352 
 
 

1/27/20  Motion to Alter/Amend Judgment 
[Casino Coolidge] [Sealed] 

 XXII   SAA 73-323 
 
 

1/27/20  Motion to Alter/Amend Judgment 
[Casino Coolidge] [Continued][Sealed] 

 XXIII   SAA 324-513 
 
 

11/12/19  Motion to Intervene  VI   AA 994-1036 
 

11/20/18  NEO re: Continue Discovery (Second)  V  AA 888-894 
 

2/15/18  NEO re: Continue Discovery [First]  III   AA 471-478 
 

8/9/17  �1�(�2���U�H�����'�H�I�H�Q�G�D�Q�W�V�¶���0�R�W�L�R�Q��to 
Dismiss 

 II   AA 298-306 
 
 

5/24/17  �1�(�2���U�H�����'�H�I�H�Q�G�D�Q�W�V�¶���0�R�W�L�R�Q���W�R���6�W�U�L�N�H��
and Counter-Motion for Advisory Jury 

 I  AA 163-169 
 
 

2/24/20  NEO re: Directed Verdict and 
Judgment for Defendant, 305 Las 
Vegas 

 VII   AA 1435-1439 
 
 
 

9/23/19  NEO re: Discovery Sanctions  V  AA 940-952 
 



 

xxii  
 

Date  Description  Vol.  Bates No. 
 

11/30/18  NEO re: Dismissal of Defendant, 
Liberman Holdings 

 V  AA 895-902 
 
 

6/19/18  �1�(�2���U�H�����0�L�W�F�K�H�O�O���'�H�I�H�Q�G�D�Q�W�V�¶���0�R�W�L�R�Q��
�W�R���&�R�P�S�H�O���'�L�V�F�R�Y�H�U�\���D�Q�G���3�O�D�L�Q�W�L�I�I�V�¶��
Counter-Motion 

 V  AA 862-868 
 
 
 

3/30/20  NEO re: Motion to Alter/Amend 
Judgment 
[Casino Coolidge] 

 VIII   AA 1483-1488 

       
3/30/20  NEO re: Motion to Alter/Amend 

Judgment 
[Mitchell Defendants] 

 VIII   AA 1489-1494 
 
 
 

3/30/20  NEO re: Motion to Alter/Amend 
Judgment 
[Liberman and Casino Coolidge] 

 VIII   AA 1492-1500 

       
11/18/19  NEO re: Motion to Intervene  VI   AA 1046-1051 

 
5/14/20  NEO re: Motion to Retax and Settle 

Costs 
 VIII   AA 1518-1524 

       
7/3/18  �1�(�2���U�H�����3�O�D�L�Q�W�L�I�I�V�¶���(�[���3�D�U�W�H��

Application for OSC 
 V  AA 869-878 

 
 

5/13/20  �1�(�2���U�H�����3�O�D�L�Q�W�L�I�I�V�¶���0�R�W�L�R�Q���I�Rr 
�$�W�W�R�U�Q�H�\�¶�V���)�H�H�V 

 VIII   AA 1501-1510 
 
 

5/30/19  �1�(�2���U�H�����3�O�D�L�Q�W�L�I�I�V�¶���0�R�W�L�R�Q���W�R���&�R�P�S�H�O��
Discovery 

 V  AA 903-914 
 
 

5/13/20  �1�(�2���U�H�����3�O�D�L�Q�W�L�I�I�V�¶���0�R�W�L�R�Q���W�R���&�R�U�U�H�F�W��
Minor Errors and Incorporate Pre-
Judgment Interest 

 VIII   AA 1511-1517 
 
 
 



 

xxiii 
 

Date  Description  Vol.  Bates No. 
 

11/21/19  NEO re: Redactions and Sealing  VI   AA 1089-1094 
 

2/21/18  NEO re: Stipulated Protective Order  III   AA 482-489 
 

1/16/20  NOE Findings of Fact, Conclusions of 
Law and Judgment 
[Original] 

 VII   AA 1203-1220 
 
 
 

1/17/19  NOE Findings of Fact, Conclusions of 
Law and Judgment 
[Amended] 

 VII   AA 1221-1238 
 
 
 

2/25/20  Notice of Appeal 
[Liberman and Casino Coolidge] 

 VII   AA 1440-1442 
 
 

2/26/20  Notice of Appeal 
[Mitchell Defendants] 

 VIII   AA 1443-1460 
 
 

8/28/19  Notice of Filing Bankruptcy  V  AA 937-939 
 

1/19/18  �3�O�D�L�Q�W�L�I�I�V�¶���)�L�U�V�W���6�X�S�S�O�H�P�H�Q�W�D�O���1�5�&�3��
16.1 Disclosure [Sealed] 

 XXI   SAA 1-72 
 
 

2/6/20  �3�O�D�L�Q�W�L�I�I�V�¶���0�R�W�L�R�Q���I�R�U���$�W�W�R�U�Q�H�\�¶�V���)�H�H�V  VII   AA 1239-1289 
 

2/13/20  �3�O�D�L�Q�W�L�I�I�V�¶���0�R�W�L�R�Q���W�R���&�R�U�U�H�F�W���0�L�Q�R�U��
Errors and Incorporate Pre-Judgment 
Interest 

 VII   AA 1290-1324 
 
 
 

10/7/19  �3�O�D�L�Q�W�L�I�I�V�¶���2�S�S�R�V�L�W�L�R�Q���W�R���'�H�I�H�Q�G�D�Q�W�¶�V����
305 Las Vegas, Motion for Summary 
Judgment 

 VI   AA 953-980 
 
 
 

6/14/17  �3�O�D�L�Q�W�L�I�I�V�¶���2�S�S�R�V�L�W�L�R�Q���W�R���'�H�I�H�Q�G�D�Q�W�V�¶��
Motion to Dismiss 

 II   AA 170-268 
 
 
 



 

xxiv 
 

Date  Description  Vol.  Bates No. 
 

4/17/17  �3�O�D�L�Q�W�L�I�I�V�¶���2�S�S�R�V�L�W�L�R�Q���W�R���'�H�I�H�Q�G�D�Q�W�V�¶��
Motion to Strike Jury Demand; 
Counter-Motion for Advisory Jury 

 I  AA 89-151 
 
 
 

5/11/18  �3�O�D�L�Q�W�L�I�I�V�¶���2�S�S�R�V�L�W�L�R�Q���W�R���0�L�W�F�K�H�O�O��
�'�H�I�H�Q�G�D�Q�W�V�¶���0�R�W�L�R�Q���W�R���&�R�P�S�H�O��
Discovery; Counter-Motion for 
Disclosure of Un-Redacted Emails 
[Partial Document Only] 

 V  AA 729-795 
 
 
 
 
 

12/12/19  �3�O�D�L�Q�W�L�I�I�V�¶���2�S�S�R�V�L�W�L�R�Q���W�R���0�L�W�F�K�H�O�O��
�'�H�I�H�Q�G�D�Q�W�V�¶���0�R�W�L�R�Q���W�R���'�L�V�P�L�V�V���R�U�����L�Q��
the alternative, Motion for Summary 
Judgment 

 VI   AA 1134-1155 
 
 
 
 

2/14/20  �3�O�D�L�Q�W�L�I�I�V�¶���2�S�S�R�V�L�W�L�R�Q���W�R���0�R�W�L�R�Q���W�R��
Alter/Amend Judgment 
[Liberman and Casino Coolidge] 

 VII   AA 1353-1370 
 
 
 

2/20/20  �3�O�D�L�Q�W�L�I�I�V�¶���2�S�S�R�V�L�W�L�R�Q���W�R���0�R�W�L�R�Q�V���W�R��
Alter/Amend Judgment 
[All Parties] 

 VII   AA 1409-1434 
 
 
 

3/6/20  �3�O�D�L�Q�W�L�I�I�V�¶���5�H�S�O�\���W�R���0�R�W�L�R�Q���I�R�U��
�$�W�W�R�U�Q�H�\�¶�V���)�H�H�V 

 VIII   AA 1468-1475 

       
3/13/20  �3�O�D�L�Q�W�L�I�I�V�¶���5�H�S�O�\���W�R���0�R�W�L�R�Q���W�R���&�R�U�U�H�F�W��

Minor Errors and Incorporate Pre-
Judgment Interest 

 VIII   AA 1476-1482 
 
 
 

6/5/18  �3�O�D�L�Q�W�L�I�I�V�¶���6�X�S�S�O�H�P�H�Q�W���W�R���2�S�S�R�V�L�W�L�R�Q���W�R��
�0�L�W�F�K�H�O�O���'�H�I�H�Q�G�D�Q�W�V�¶���0�R�W�L�R�Q���W�R��
Compel Discovery and Counter-Motion 
for Disclosure of Un-Redacted Emails 

 V  AA 832-861 
 
 
 
 

Undated  Plaintiff�V�¶��Trial Exhibit 1  
[Ownerships Interests] 

 XV  AA 2457 
 
 



 

xxv 
 

Date  Description  Vol.  Bates No. 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 2  
[Aquarius Owner/LVLP] [Sealed] 

 XXIII   SAA 514-547 
 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 3  

[LVLP Organization Documents] 
 XV  AA 2458-2502 

 
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 9  

[Live Work, LLC - Nevada SOS] 
 XV  AA 2503-2505 

 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 10  
[Live Work Organization Documents] 

 XV  AA 2506-2558 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 12  
[Term Restructure - Forest City] 

 XV  AA 2559-2563 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 17  
[305 Las Vegas Entity Details] 

 XV  AA 2564-2566 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 18  
[305 Las Vegas Organization 
Documents] 

 XV  AA 2567-2570 
 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 19  
[305 Second Avenue Associates - 
Entity Details] 

 XV  AA 2571-2572 
 
 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 20  

[305 Las Vegas - Certificate of 
Formation] 

 XV  AA 2573-2574 
 
 

       
Undated  Plaintiffs�¶ Trial Exhibit 21  

[305 Las Vegas - Operating 
Agreement] 

 XV  AA 2575-2597 
 
 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 23  

[List Managers - 305 Las Vegas] 
 XV  AA 2598 

 
 
 



 

xxvi 
 

Date  Description  Vol.  Bates No. 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 27  
[Meadows Bank Statement] [Partial 
Document Only] [Sealed] 

 XXIII   SAA 548 
 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 30  
[Casino Coolidge - Articles of 
Organization] 

 XV  AA 2599-2603 
 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 32  
[Casino Coolidge Operating 
Agreement] [Sealed] 

 XXIV   SAA 549-578 
 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 34  
[Live Work - Organization Documents] 

 XV  AA 2604-2657 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 35  
[Live Work Manager Company 
Documents] [Sealed] 

 XXIV   SAA 579-582 
 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 38  
[Wink One - Organization Documents] 

 XV  AA 2658-2660 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 40  
[Wink One Company Documents] 
[Sealed] 

 XXIV   SAA 583-588 
 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 4 3 
[L/W TIC Successor - Operating 
Agreement] 

 XVI   AA 2661-2672 
 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 44  
[Meyer Property - Operating 
Agreement] 

 XVI   AA 2673-2677 
 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 45  
[Leah Property - Consents] 

 XVI   AA 2678-2693 
 
 



 

xxvii  
 

Date  Description  Vol.  Bates No. 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 52  
[FC Live Work Company Documents] 
[Sealed] 

 XXIV   SAA 589-659 
 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 10002 
[LVLP Holdings 2007 Tax Return] 
[Sealed] 

 XXIV   SAA 660-677 
 
 

       
Undated  Plaintiffs�¶ Trial Exhibit 10003 

[LVLP Holdings 2008 Tax Return] 
[Sealed] 

 XXIV   SAA 678-692 
 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 10004 
[LVLP Holdings 2009 Tax Return] 
[Sealed] 

 XXIV   SAA 693-709 
 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 20024 
[Signature Bank 2015-2016] [Sealed] 

 XXIV   SAA 710-742 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 20026 
[Signature Bank April 2015] [Sealed] 

 XXIV   SAA 743 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 30002 
[LVLP G/L 2007] [Sealed] 

 XXIV   SAA 744 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 30031 
[LVLP G/L 2008] [Sealed] 

 XXIV   SAA 745-764 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Tri al Exhibit 30062 
[Mitchell Contributions] [Sealed] 

 XXIV   SAA 765-770 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 30063 
[Capital Contributions] [Sealed] 

 XXIV   SAA 771-774 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 30066 
[Unallocated Contributions] [Sealed] 

 XXIV   SAA 775 
 
 



 

xxviii  
 

Date  Description  Vol.  Bates No. 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 30067 
[Mitchell Amounts Paid] [Sealed] 

 XXIV   SAA 776-780 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 30086 
[Mitchell Loan Balances] [Sealed] 

 XXIV   SAA 781-783 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 30087 
[Liberman Loan Balances] [Sealed] 

 XXIV   SAA 784-786 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 40001 
[Settlement Statement - Casino 
Coolidge] 

 XVI   AA 2694 
 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 40002 
[Aquarius Settlement Statement] 

 XVI   AA 2695-2702 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial  Exhibit 40006 
[Live Work Settlement Statement] 

 XVI   AA 2703-2704 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 40007 
[Final Settlement Statement - Forest 
City] 

 XVI   AA 2705-2707 
 
 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 40040 

[Deed - Casino Coolidge] 
 XVI   AA 2708-2709 

 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 40041 
[Deeds - Casino Coolidge] 

 XVI   AA 2710-2714 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 40042 
[Deeds - Casino Coolidge] 

 XVI   AA 2715-2730 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 40043 
[Release of Lease Guaranty] [Sealed] 

 XXIV   SAA 787-789 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 40046 
[Personal Guaranty - Lease] 

 XVI   AA 2731-2739 
 
 



 

xxix 
 

Date  Description  Vol.  Bates No. 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 40047 
[Personal Guaranty - Lease] 

 XVI   AA 2740-2747 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 50001 
[Underlying Complaint: A-07-551073] 

 XVI   AA 2748-2752 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 50002 
[Underlying First Amended Complaint 
and Counter-Claim: A-07-551073] 

 XVI   AA 2753-2766 
 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 50006 
[Underlying Action: FFCL] 

 XVI   AA 2767-2791 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 50007 
[Underlying Judgment: A-07-551073] 

 XVI   AA 2792-2794 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 50008 
[Underlying Amended Judgment] 

 XVI   AA 2795-2797 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 50037 
[Rich Supplemental Expert Report] 

 XVI   AA 2798-2825 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 50038 
[Wall Street Settlement Agreement] 
[Sealed] 

 XXV   SAA 790-820 
 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 50040 
[Settlement Agreement - Heartland] 

 XVI   AA 2826-2878 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 50042 
[Mitchell Response - Bar Fee Dispute] 

 XVI   AA 2879-2900 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 60001 
[Wall Street Engagement Letter] 
[Sealed] 

 XXV   SAA 821-825 
 
 
 
 



 

xxx 
 

Date  Description  Vol.  Bates No. 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 60002 
[Emails] 

 XVI   AA 2901 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 60005 
[Emails] 

 XVI   AA 2902-2904 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 60053 
[Rich Working Papers] [Partial 
Document Only] [Sealed] 

 XXV   SAA 826-1039  
 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 60053 
[Rich Working Papers] [Partial 
Document Only] [Continued][Sealed] 

 XXVI   SAA 1040-1289  
 
 

       
Undated  Plaintiff�V�¶��Trial Exhibit 60053 

[Rich Working Papers] [Partial 
Document Only] [Continued][Sealed] 

 XXVII   SAA 1290-1414 
 
 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70003 

[Disregarded Entities] 
 XVI   AA 2905-2906 

 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70009 
[Liberman Contributions] [Sealed] 

 XXVII   SAA 1415-1418 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70015 
[Mitchell Contributions] [Sealed] 

 XXVII   SAA 1419-1422 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70021 
[LVLP Balance Sheet - 2015] [Sealed] 

 XXVII   SAA 1423 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70023 
[LVLP Holdings Entities] 

 XVI   AA 2907 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70030 
[Underlying Action - Discovery 
Request] 

 XVII   AA 2908-2917 
 
 
 



 

xxxi 
 

Date  Description  Vol.  Bates No. 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70036 
[Reisman �$�W�W�R�U�Q�H�\�¶�V���)�H�H�V�@ 

 XVII   AA 2918-2943 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70037 
�>�5�H�L�V�P�D�Q���$�W�W�R�U�Q�H�\�¶�V���)�H�H�V�@ 

 XVII   AA 2944-2950 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70038 
�>�5�H�L�V�P�D�Q���$�W�W�R�U�Q�H�\�¶�V���)�H�H�V�@ 

 XVII   AA 2951-2954 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70042 
[New Jersey Fees/Costs] 

 XVII   AA 2955-2968 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70043 
[Rich Initial Expert Report] [Sealed] 

 XXVIII   SAA 1424-1673 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70043 

[Rich Initial Expert Report] 
[Continued][Sealed] 

 XXIX   SAA 1674-1704 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70045 

�>�5�L�F�K�¶�V���)�H�H�V�@ 
 XVII   AA 2969-3033 

 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70052 
[Document List - LVLP] 

 XVII   AA 3034-3037 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70053 
�>�5�L�F�K�¶�V���)�H�H�V�@ 

 XVII   AA 3038-3044 
 
 

Undated  P�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70054 
�>�5�L�F�K�¶�V���)�H�H�V�@ 

 XVII   AA 3045 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70055 
�>�0�X�L�M�H���$�W�W�R�U�Q�H�\�¶�V���)�H�H�V�@ 

 XVIII   AA 3046-3220 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70056 
[�0�X�L�M�H���$�W�W�R�U�Q�H�\�¶�V���)�H�H�V�@ 

 XVIII   AA 3221-3228 
 
 



 

xxxii  
 

Date  Description  Vol.  Bates No. 
 

Undated  Plaint�L�I�I�V�¶��Trial Exhibit 70060 
[Underlying Judgment & Interest] 

 XVIII   AA 3229-3230 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70062 
�>�$�W�W�R�U�Q�H�\�¶�V���)�H�H�V���&�R�V�W�V�@ 

 XVIII   AA 3231 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70063 
�>�5�L�F�K�¶�V���)�H�H�V�@ 

 XVIII   AA 3232-3237 
 
 

Undated  P�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70064 
�>�5�H�L�V�P�D�Q���$�W�W�R�U�Q�H�\�¶�V���)�H�H�V�@ 

 XVIII   AA 3238-3240 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70065 
�>�5�H�L�V�P�D�Q���$�W�W�R�U�Q�H�\�¶�V���)�H�H�V�@  

 XVIII   AA 3241-3243 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70067 
�>�0�X�L�M�H���$�W�W�R�U�Q�H�\�¶�V���)�H�H�V�@ 

 XVIII   AA 3244-3263 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70072 
[LVLP G/L 2011] [Sealed] 

 XXIX   SAA 1705-1712 

       
Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70074 

[LVLP Adjusted Entries 2012] [Sealed] 
 XXIX   SAA 1713-1714 

 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70075 
�>�$�W�W�R�U�Q�H�\�¶s Fees/Costs] 

 XIX   AA 3264-3359 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70076 
�>�5�H�L�V�P�D�Q���$�W�W�R�U�Q�H�\�¶�V���)�H�H�V�@ 

 XIX   AA 3360-3375 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70077 
�>�5�H�L�V�P�D�Q���$�W�W�R�U�Q�H�\�¶�V���)�H�H�V�@ 

 XIX   AA 3376 
 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70078 
�>�5�L�F�K�¶s Fees] 

 XIX   AA 3377-3463 
 
 
 



 

xxxiii  
 

Date  Description  Vol.  Bates No. 
 

Undated  �3�O�D�L�Q�W�L�I�I�V�¶��Trial Exhibit 70079 
�>�0�X�L�M�H���$�W�W�R�U�Q�H�\�¶�V���)�H�H�V�@ 

 XIX   AA 3464-3511 
 
 

2/27/17  Proofs of Service  I  AA 20-48 
 

11/12/19  Receipt of Copy  VI   AA 992-993 
 

2/20/20  Reply to Motion to Alter/Amend 
Judgment 
[Liberman and Casino Coolidge] 

 VII   AA 1395-1401 
 
 
 

12/26/19  Satisfaction of Judgment  VI   AA 1180-1182 
 

7/30/18  Second Amended Business Court Order  V  AA 883-885 
 

12/30/19  Trial Transcript - Day 1 
[December 30, 2019] 

 IX  AA 1533-1697 
 
 

12/31/19  Trial Transcript - Day 2 
[December 31, 2019] 

 X  AA 1698-1785 
 
 

1/2/20  Trial Transcript - Day 3 
[January 2, 2020] 

 XI   AA 1786-1987 
 
 

1/3/20  Trial Transcript - Day 4 
[January 3, 2020] 

 XII   AA 1988-2163 
 
 

1/6/20  Trial Transcript - Day 5 
[January 6, 2020] 

 XIII   AA 2164-2303 
 
 

1/7/20  Trial Transcript - Day 6 
[January 7, 2020] 

 XIV   AA 2304-2421 
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TRAN 
DISTRICT COURT 

 
CLARK COUNTY, NEVADA 

 
* * * * * 

 
RUSSELL L. NYPE, REVENUE PLU S, 
LLC,  
                      

Plaintiff s ,  
 
vs.  
 
DAVID MITCHELL, ET  AL. ,  

                       
Defendants.  

)  
)  
)  
)  
)  
)  
)
)
)  
)  

 
  CASE NO.   A - 16- 740689 - B 
             
   
  DEPT. NO.  XI  
 
 

Tran scrip t of Proceedings  

BEFORE THE HONORABLE ELIZABETH GONZALEZ, DISTRICT COURT JUDGE 

ALL PENDING MOTIONS 
 

MONDAY, FEBRUARY 24, 2020 
 

APPEARANCES: 
   
  For the Plaintiff s: JOHN W. MUIJE, ESQ.  
 
  For the Defendant s: J AMES L. EDWARDS, ESQ.  
     ELLIOT S. BLUT, ESQ.  
     HAROLD STANLEY JOHNSON, ESQ.  
 
   
      
  RECORDED BY:    JILL HAWKINS , DISTRICT COURT 
  TRANSCRIBED BY:   KRISTEN LUNKWITZ 
 
 
 

Proceedings recorded by audio- visual recording ; transcript 
produced by transcription service.  
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MONDAY, FEBRUARY 24, 2 020 AT 9: 18 A.M.  

 

MR. MUIJE:  Good morning , Your Honor .  John Muije , 

appearing on behalf of plaintiffs , Russell  Nype and Revenue 

Plus, LLC.  

MR. JOHNSON:  Good morning ,  Your Honor .  Stan 

Johnson on behalf of the Mitchell  def endants.   

MR. EDWARDS:  Jim Edwards on behalf of the 

Mitchell  defendants.   

MR. BLUT:  Good morning, Your Honor .  Elliot Blut  

for Barnet  Li berman  and Casino  Coolidge , LLC.   

THE COURT:  Mr.  Blut, I'd  like  to start with your 

Motion to Alter or Amend.   

MR. BLUT :  Thank you .  Thank you ,  Your Honor .   

So, just  as to the Casino Coolidge  enti ty, as we 

had pointed out, it was lumped in as the --  as a related 

entity , with other Las Vegas  Land Partne r  and wholly owned  

entities.  And, so, �W�K�H�U�H�¶�V really two ke y pieces of 

eviden ce  that demonstrate tha t because the clearly 

erroneous conclusion.  One w as Exhibit 7  from the trial, 

which was the list from the CPA of the disregarded 

entit ies, which is a list of the other , quote/unquote, 

related entities that were con tained in the Las Vegas  Land 

Partners  tax return .  Noticeably  abse nt is Casino Coolidge 

and mainly because  Casino Cooli dge had not even been for med 
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at that time.   

The second  and most important one ,  before I  go 

through some of the evidence ,  was Exhibit 5 0,02 8, page 124, 

which  was the Mark Rich  sp readsh eet of what distributions 

were made on which the Court  made its finding.  And , 

noticeably  absent --   

THE COURT:  Some of its findings.   

MR. BLUT:  �,�¶�P sorry?   

THE COURT:  Some of its findings.   

MR. BLUT:  Some of the find ings.   Yes.   

That noticeably  absent from this are any 

distributions after the  proceeds from Leah , from the Casino 

Coolidge transaction , which are not distri bution s from 

Casino Co olidge .  The reason �W�K�D�W�¶�V important is that  there 

was evidence at  trial  of checks going  to Barnet  Li berman 

from Casino Coolidge .  But tho se are not included as being 

untoward transfers and distributions, per Mark Rich , no r 

did anybody else comment ne gatively on those transfers.   

And,  so, just looking at the various --  the 

various findings , just  to go through the numbers just so 

the record �¶s clear , 36 talks about they made the 

distributions of the 15 million.  This does not include 

anything from Casino Coolidg e.  The related entities 

concealed , hid, diverted , converted a ssets, not as to 

Casin o Coolidge.  Casino Coolidge is there ;  t hat  i t  was 
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wholly owned by Las Vegas  Land Partners.  It was zero 

percent owned by Las Vegas  Land Partners.   It was more 

similarly situated to th at of 305, Your Honor , where Mr.  

Li berman was on b oth sides of the tr ansaction  in terms of 

entities  that was involved with.   

But, as with 305, who entered into a much more 

complicated tran saction  than this purchase of this, 305 was 

found to have not caused any damages because  there was no 

evidence that i t �G�L�G�Q�¶�W pay fair mark et value and there was 

no evidence that these �Z�H�U�H�Q�¶�W legitimate and independent 

business decision s.  Whe reas , here, there was no evidence 

that the million dollars paid was not the fair equivalent 

value for that property at that time .   And,  in fact, the 

Court  makes that finding.   

Because , you know,  Coolidge is similarly sit uated 

to the Mitchell Holdings Company , which was also found not 

to be the alter ego  because  there was not the same 

evidence , there �¶s no do ubt that the --  that the  14 findings 

that we ha d --  that we point to , and 12 of which apply to 

the related entities, that all those entities , correct, are 

the same.  They are on the same general ledger.  They  use 

the same bank accounts.  They are on the tax returns.   

They stoppe d using bank accounts.  T�K�D�W�¶�V another 

point  is that a crucial thing was the Las Vegas  Land 

Partners and the related entities  stop ped using bank 
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accounts at the time of the Judgment , whereas in evidence 

was current Casino Co olidge bank account statements  showing 

that it is a liqu id  and ongoing entity.   

I think  it just --  so, if you take that out and,  

then, just  breaking it down into the specific claims with 

t he alter ego, �W�K�H�U�H�¶�V no evidence of co mi ngling with the 

other entities  of --  and/o r Barnet  Liberma n, no 

undercapitalization, no diversion of assets , no indication 

of Casino Coolidge that any personal expense s of Mr.  

Liberman were paid , and no failure to advert --  to observe 

the corporate forma lities .  T�K�H�U�H�¶�V separate books and 

records .  T�K�H�U�H�¶�V a sepa rate tax return  entity that goes  on 

Mr.  Liberman �¶s Schedule E.   

With regard --  and, with regard to the fraudulent  

conveyance , I  think I  touched on i t before, that the Court , 

as it points out, in  Conclusion  of Law 14 is that the --  

well, that --  actually, that �¶s the conspiracy , which �,�¶�Ol  

talk about that.  But  on there is a conspiracy is the 

di ve rsion  of assets and the handling of the records.  Mr.  

Liberman is not involved in the handling of the records.  

And,  as the --  Mr.  Rich �¶s exhibit , there were no div ersion  

of asserts for him.   

And, for the fraudulent  conve yance, there is no --  

nothing to tie Casino Coolidge to it.  They were in a bona 

fide transaction.  And the Court �¶s specific finding is that 
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the problem with the transaction is that instead of Leah 

getting the money and, then, givi ng it to Las Vegas  Land 

Partners, that the money went directly to Mr.  Liberman and 

Mr.  Mitchell , which the Court  --  I  �G�R�Q�¶�W know if we need 

evidence on this ,  but the buyer �G�R�H�V�Q�¶�W direct the seller �¶s 

proceeds.   

The Opposit ion  cite s a number of these trial 

exhibits.  No t on e of t hose  --  I  pointed out what every one 

they are, not one of those has any thing to do that would 

have liability at any  time for Casino Coolidge.  And,  so, 

we request that the Casino Coolidge be s tricken  and, I  

guess, that the Judgment b e a mended that Casino Coolidge is 

out as a related party , w hich would then flow down that 

Casino Coolidge would have a j udgment in favor of itself 

and against the p laintiff on all the claims  that are made.   

THE COURT:  Thank you .   

MR. BLUT:  Thank you .   

THE COURT:  Mr.  Muije ?   

MR. MUIJE:  Good morning, Your Honor .   

As to Casino Coolidge, it was a wa y to a form ed 

entity.  So, to that  extent, it �G�L�G�Q�¶�W participate in the 

early misconduct.  But --  and I  think this is very 

important, al ter ego requires unity of interest , the unity 

of ownership , and to recognize a corporate entity would 

operate  --  would serve to ope rate as a  fraud against a 
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third party , a creditor.  And we have numerous examples of 

how that was implicated in Casi no Coolidge.  But I  think 

one of the  most telling --  and this came out after trial, 

Your Honor , I  would --  the stay dissolved last week  and 

Casino Coolidge just took out two new substantial 

encumbrances of its property in the last 30 days  prior to 

trial.  Literally, I  found this Friday after noon.   

So, it �¶s --  if we�¶re talking  about motivation, if 

we�¶re talking  about intent, etcetera , the fact that Casino 

Coolidge all of a  sudden has a million dollars more in debt 

to two entities ,  not banks, not mor tgage com panies, two 

entities that are design ated as LLCs that are not licens ed 

or registered to do business.   

I  --  let me give a copy to each of the counsel 

and, then, I'd  like to give it to the Court as well.   

THE COURT:  Well, give it to counsel first .  And 

�,�¶�Ol  see if there �¶s an objection.  And you can  mark it as a 

Court �¶s exhibit or as a --  no.  Mark it as your exhibit, 

please.  Dulce , welcome back.   

MR. MUIJE:  And the second one here , Your Honor .  

I need to make sure I  have enough for --   

[ Colloquy at the b ench]  

MR. MUIJE:   If I might approach t he Clerk, Your 

Honor ?   

THE COURT:  You may.  It is a plaintiff s �¶ exhibit.   
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MR. MUIJE:   Proposed 1  and Proposed 2.  And I  have  

courtesy copies for the Court .   

THE COURT:  Not so much.  So,  is there an 

objection to P laintiff s �¶ Proposed 1 and Plaintiffs �¶ 

Proposed  2?   

MR. BLUT:  Yes.  Hearsay on both , Your Honor .   

THE COURT:  So, Mr.  Muije , can you tell me why I  

should look at th ese  documents?   

MR. MUIJE:  Your Honor , they are regular ,  

contemporaneous business  records  maintained on the County 

Recorder �¶s we bsite .  T�K�D�W�¶�V Exhibit 1.  Again, we just 

discovered this Friday afternoon.  But they show --   

THE COURT:  Why do you think it �¶s maintained on 

the County Recorder �¶s website?   

MR. MUIJE:  Because  it is a search .  I �W�¶�V a 

printout  of a search that was done for Casino Coolidge, 

LLC.   

THE COURT:  Okay.  So, --   

MR. MUIJE:  All documents --   

THE COURT:  So, this is information you found out  

--   

MR. MUIJE:  This is information --   

THE COURT:  --  by doing a search ?  

MR. MUIJ E:  I have --   

THE COURT:  You can tel l me about your search.  
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But �,�¶�P not going to look at the document .   

MR. MUIJE:  Okay.  My search --  because , again, 

there  was no stay in effect ,  and we had determined that 

there was substantial  --  at pretrial, we had  determined 

there was substantial equity i n Casino Coolidge.  My search 

was undertaken to identify  --  make sure that there were not 

liens, that when we sold this at a s�K�H�U�L�I�I�¶�V sale , that we 

would receive the proceeds.  Well, lo and behold, on these 

--  I  --  my search determined  that on December  9th ,  three 

weeks before the start of our trial, --   

MR. BLUT:  Your Honor ,  we�¶d just object  as to what 

the search determine d.  Because  that would be --   

THE COURT:  He can tell me what he did.   

MR. BLUT:  Right.  B ut he�¶s about to say what the 

results of what t he --   

THE COURT:  Well, he can tell me what he did.   

MR. BLUT:  Okay.   

THE COURT:  So, keep going.   

MR. MUIJE:  And that search determined that there 

was a new account --   

MR. BLUT:  Well,  Your Honor , that no w �K�H�¶�V talking 

about the search.  Did you --   

THE COURT:  Well, no.  T�K�D�W�¶�V what he did.  He did 

a search and he found something out and �K�H�¶�V going  to tell 

me what it is.  �,�¶�P not a dmitting the document , though, 

AA 2430



 

 10 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

because  it �¶s hearsay.   

MR. MUIJE:  We found  a new Deed of Trust  recorded 

against the Ca sino Coolidge property.  I  can even give the 

instrum ent number in running in favor of a --   

THE COURT:  I  �G�R�Q�¶�W need that.  I  just  --  you 

know,  tell me why it �¶s an impact to this Motion to Alter or 

Amend th at Cas ino Coolidge is not to have its corporate  --  

or, LLC separate  existence ignored and be found to be an 

alter ego, given th e evidence at trial.   

MR. MUIJE:  Understood.  This new Deed of Trust , 

December  9th , was in favor of Westridge Lending Fund, LLC.  

I  did a Secretary of State search, which �,�¶ve  done hundreds 

of over the years, there is no West rid ge Funding, LLC ,  

registered in the state of Nevada .   

Then, lo and be hold, though --   

THE COURT:  There  are other states to do LLCs, you 

know?   

MR. MUIJE:  I  understand, Your Honor .  But one 

would thin k that a legitimate financing tran saction 

conducted in the state of Nevada , that you might want to 

actually qualify to do business here.   

THE COURT:  Might.   

MR. MUIJE:  Then,  going through further on the 

Recor der �¶s we bsite, the very l ast day of trial , the ve ry 

last d ay of trial , January 7 th , 2020 , another brand new Deed 
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of Trust  against  th e Casino Coolidge parcel  in favor --  

well, this one says Old Republic Title Company , which I  

believe  is probably the trustee .  I  am --  also commissioned 

a property profile f rom Stewart Title and that identified 

that same instrument  and indicated that it ran in favor of 

HTH Holdings , Inc., for $306,000.   

What we see here, Your Honor , and as we get to Mr.  

Liberman �¶s Mot ion  later , we �¶re also going  to see a br and 

new $2.1 millio n Deed of Trust  on his residence in New 

York , taken out one week before trial.  These are all from 

searches we found on Friday and Saturday .  We had Mr.  

Li ber man furthering his conspiracy with Mr.  Mitchell t o 

hide assets, to h ypothecate things.  W e�¶re far from certain  

--  we�¶re going  to be issuing subpoena s on these entities , 

Your Honor , and on the title companies involved .  We �¶re far 

from certain they even reflect money actually trans ferred.   

Having  practice d in this area for years ,  I  have 

se en numerous examples where a phantom Deed of Trust  gets 

s lapped on property in order to discourage cre ditors and 

drive them away.  But it �¶s,  again , the --  it is 

circumstantial  evidence showing that Mr.  Liberman treats 

eve rything as one and the same.  We �¶ve  quoted  it in our 

brief .  He testified at his deposition, you know :  Why 

maintain separate books and records ?  Why would we?   

THE COURT:  For the record, that came in a trial.   
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MR. MUIJE:  That came in at trial.   

THE COURT:  I t �G�R�H�V�Q�¶�W matter what happen ed in the 

deposition.  But the fact that the deposition was part of 

the questioning at trial  is --   

MR. MUIJE:  Correct.   

THE COURT:  --  relevant.   

MR. MUIJE:  They said :   They are all derivative  of 

one entity.  All th e money came in and all of the money 

went out.  Did it matter that I  took a cab from one 

piece of property to the other?  No.  I  �G�R�Q�¶�W see why 

it matters.  T�K�D�W�¶�V merely an accounting question.   

And �W�K�D�W�¶�V what we have here.  I t �Z�D�V�Q�¶�W that it 

was created  ini tially at the same time.  But wh en they 

needed to pull some money out personally, they got together 

on both sides of the transaction .  Leah is Mr.  Mi tchell and 

Mr.  Liberman  sitting on one side at a table.  They get up.  

Mr.  Liberman walks to the other side of the t able .  They 

sign escrow instructions.  I t �¶s not a buyer distributing 

the money from escrow  or the seller distributing his 

proceeds, it �¶s all parties to the transaction , being Mr.  

Liberman and Mr.  Liberman , directing the title company 

where to send those proceeds.   

So,  we have th e same two bu ddies that have been in 

this for an extended period of time .  They effectively 

operate and control both sides of this transaction .  And 
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they , in accordance with the pattern �W�K�H�\�¶�Y�H established on 

all of the se entities , t hey --  �W�K�H�\�¶�U�H not too w orried 

about w hich check is being written to whom, from where, or 

to ultimate destination as long as it �¶s to their personal 

benefit ,  and as long as it �¶s not something that Mr.  Nype is 

going to be able, or any other cre ditor ,  is going  to be 

able to get acces s to it.   

So, certainly, under fraudulent  conveyance  as pect, 

if the Court  were somehow to decide th at alter ego did not 

apply, the fraudulent  conveyance is still there.  T he 

Magliarditi  case tells us that , th at , you know,  the related 

entities transacting bet ween themselves.  And the 

fraudulent  conveyance was not the  sale of the prope rty per 

se .   The fraudulent  conveyance was making sure that the 

money went into Mr.  Mitchell  and Mr.  Liberman �¶s pocket.   

But,  again, the fundamental test ,  granted that 

some of t he fla ck , some of the indicia of whether a --   

THE COURT:  So, you know you're  using all your 

time for all the motions here.  Right?   

MR. MUIJE:  Okay.  Let me --  let me c ut to the 

chase, Your Honor .   

THE COURT:  Because  you're  down to five minutes.   

MR. MUIJE:   Some if the indicia of the alter ego 

may not be present  but the overriding ones are.  They --  

Mr.  Liberman effectively controlled both sides of the 
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transaction.   There was a unity of in terest.  Th e 

transaction ran e xactly the way Mr.  Mitchell and Mr.  

Liberman wanted to.  And it worked .  And to recognize the 

separate iden tity of Casino Coolidge would operate as a 

fraud and an injusti ce  to Mr.  Nype.   

So,  we would urge that the Court  sustain the 

numer ous findings and remember the evidence that we 

presented , including e vidence of checks from Casino 

Coolidge to Mr.  Marquis  that were for other purposes , other 

entities.  T�K�D�W�¶�V Exhi bit 80004.  And, then, their own bank 

records show money regular ly coming in and out, to and from 

Mr.  Liberman.  I  believe  that was  Exhibit 27.  But it �¶s 

very close to th at number.   

THE COURT:  Thank you .   

MR. MUIJE:  Anyway, thank you , Your Honor .   

THE COURT:  Anything else, Mr.  Blut?  

MR. BLUT:  Briefly ,  Your Honor .   

THE COURT:  And I  �G�R�Q�¶�W really care today that 

there were subse quent transactions --   

MR. BLUT:  Oh, yeah.   

THE COURT:  - -  because  that �G�R�H�V�Q�¶�W impact today �¶s 

Motion.   

MR. BLUT:  Sure.   

THE COURT:  It might  impact the stay issues that 

Mr.  Edwards an d Mr.  Johnson are going to talk about , even 
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though it �¶s a piece of property.   

MR. BLUT:  Sure.  And , also, just the whole 

argument on that is that the property  was free and clear .  

T�K�D�W�¶�V just  a false statement  to the Court  since the 

closing statement sho ws that Mr.  Liber man inherited a 

$500,000 lien.  So, �,�¶�P just --  ca n all be taken with a 

grain o f salt.   

I  think the key is , Your Honor , that plainti ff s  

can still not point to any evidence .  And �W�K�D�W�¶�V the key.  

Any facts or evidence.  He c an say there �¶s all this fraud.  

T�K�D�W�¶�V not true that the buyer controls where the seller �¶s 

proceeds go.  T�K�D�W�¶�V also false.   

THE COURT:  Even when the buyer is the same as the 

seller?   

MR. BLUT:   Well,  not the --  not the Casino 

Coolidge.  But they key is that, Your Hon or , is that the 

Court has found two things:  One, plaintiff has not  

established that ,  given market conditions at the time, that 

Mitchell and Liberman sold Le ah Prope rty with out obtaining  

reasonable equivalent value of exchange.  So, �W�K�H�\�¶�U�H out 

on that.  A nd the Court  has specifically found the 

Conclusion of Law that the fr audulent  --  Mr.  Muije just  

admitted to it, is that the money by the individuals went 

out to the individuals  and not to the company  itself.   

And the  key is  this was a property that was li sted  
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by a broker.  A broker received a fee for the transaction.  

The only testimony was that this was the hig hest and best 

price .  And,  I  think , what it comes down to is Las Vegas  

Land Partners had nothing to do with Casino Coolidge.  

T�K�D�W�¶�V the fact.  Tha�W�¶�V the bootstrap that plaintiff can't  

make.  And we believe  the Cour t  sh ould , in essence, drop 

Casino Coolidge from the Judgment  in this action.   

THE COURT:  Thank you .  T�K�H�U�H�¶�V substantial 

evidence that this is a related entity and there is a unity 

of i nterest with Mr.  Barnet.  Mr.  Liberman were behind all 

of the related  entities.   For that reason, the Motion is 

denied.   

I f I  could go to the Motion by Mr.  Mike.  I  mean,  

sorry.  Mr.  Mitchell.  Mr.  Johnson , it �¶s your Motion to 

Amend.   

MR. JOHNSON:  Yes.   

THE COURT:  I  did not award any damages f or mental 

anguish.  So, anythi ng in the brief s that people  are making 

that assumption, there is no damages for mental anguish in 

there.   

MR. JOHNSON:  Yes.   

THE COURT:  There are damages rel at ed to attorney 

fees , expenses, costs, and litigation , but not mental 

anguish.   

MR. JOHNSON:  Yes.   
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Your Honor ,  the main thrust �,�¶�O�O spend a little 

bit of time on ,  I  mean, we �¶ve gone though  a lot of the 

factors in our Motion.  But I  want to focus  in on the civil 

conspiracy issue  in particular .   And the case that we 

cited, Ei ke l berger versus Tolo tti , 96 Nevada  525 1980, I  

think is a key case in this matter.  I n this case, there 

was an alle ged conspiracy between Tolotti and his attorney , 

Richard Horton , a nd the jury found for Eikelberger.  But 

the Court granted a Judgment NOV Motion  desp ite that, b ased 

on a number of factors .    

And when the Court granted it, the Court indicated 

that it was necessary --  in granting the Judgment NOV, it 

stated that :   

It is necessary for the act i n furtherance of a 

conspiracy to constitute a n actionable  tor t.   

And the  Court further referr ed to the Jury 

Instructions  and so did the Supreme Court .  The Jury 

Instructions  stated :   

The cause of action is not created by the 

conspiracy but by the wrongfu l act don e by the 

defendants.   

And the Supreme Court  specifically mentioned  th at 

this i s in line with Carlton versus Manuel , which was the 

original 1949 case where  kind of civil conspiracy was born.  

And the standard definition that we always use for defi ni ng 
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civil conspiracy came directly from that case.  So, the 

Supreme Court  is s aying what the District Court  di d in  

granting the Motion is in line with the definition of what 

a civil conspiracy requires.   

And this has been carried  out in a number of o ther  

cases.  Eikelberger  has been cited at least 30 times for 

the premise in Feder al Court, in the Ninth Circuit, in 

State Court, for the premise that the underlying act has to 

be a viable --  has to stay a viable cause of action for a 

tort or so me other action .   Ninety - nine percent of the 

time , it is a tor t because  �W�K�D�W�¶�V always usually  the basis 

for some fort of fraud , some sort of action that is meant 

to hurt the party, and that type of thing.  But there has 

to be a viable unde rlying cause of action.   

And we  cited the Court �¶s own conclusion .  And this 

is Conclusion of Law Number 21:   

Plaintiff has not established by a preponderance 

of the evidence the elements of ci vil conspiracy , 

separate and apart from the di stri bution and 

fabrication of evidence.   

THE COURT:  Yeah.   

MR. JOHNSON:  Correct .   Now, what's  importa nt, 

though, --   

THE COURT:  But  that was a pretty big one , Mr.  

Johnson.   
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MR. JOHNSON:  It certain ly is.  But --   

THE COURT:  And it seemed to be hotly contested 

until post - trial.   

MR. JOHNSON:  Well, but, it �¶s important --  well, 

Eikelberger , and it �¶s right on point, is Eikelberger  fou nd 

that the action of the attorney , which was a false 

sta tement, --   

THE COURT:  This �Z�D�V�Q�¶�W the action of the 

attorney , I  sure hope.   

MR. JOHNSON:  Pardon?   

THE COURT:  These --  the evidence  before me was 

not that this was the action of the attorneys.   

MR. JOHNSON:  No.  And I  --  obviously  --   

THE COURT:  This was the plotting  of the parties 

to further conceal and obfuscate .   

MR. JOHNSON:  Sure.  And �,�¶�P not arguing that it 

was a ttorneys .  Obv i ously, we --   

THE COURT:  I  know you guys �Z�H�U�H�Q�¶�W involved.    

MR. JOHNSON:  No, no, no.   

THE COURT:  Okay.   

MR. JOHNSON:  But what the Eikelberger  case is 

about, Your Honor , is the conspiracy .  The conspiracy was 

supposedly based upon the false affidavit.  And what the 

Court said is either submitting false  evide nce or perjury 

cannot be a civil action, can not be a civil cause of 
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action.  T�K�H�U�H�¶�V not civil liability for that.   

And �W�K�H�U�H�¶�V a good public policy reason for that, 

Your Honor , because  in every case that �¶s tried, if one 

party or the other said there was  some false testimony o r 

there was a document that was wrong  or fabricated, that 

would start a new lawsuit.  Okay.   

THE COURT:  No, no.  I n Mr.  Peek �¶s world ,  it �¶s 

call ed a discover y tort and you have a 12 - day evidentiary 

hearing .   

MR. JOHNSON:  Well, and --  then �W�K�D�W�¶�V where those 

types of things are dealt with, Your Honor .  But they don �¶t  

create a --   

THE COURT:  Well, we did deal with it  partly in 

this case.  But the  truth �G�L�G�Q�¶�W seem to come out until I  

got to trial.   

MR. JOHNSON:  And I  understand the  Court �¶s 

thinking  on that.   

THE COURT:  Yeah.   

MR. JOHNSON:  But, wh at �,�¶�P saying , though, and 

Eikelberger  is very clear, is that that cannot form the 

underlying ci v il action that is the basis for civil 

conspiracy.  T�K�D�W�¶�V exactly what Eikelberger  holds.   And 

it �¶s been affirmed and cited numerous times .   

And �,�¶�P sure Court �¶s familiar with all of the 

homeowner cases where they allege fraud , and this, and 

AA 2441



 

 21 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

that , --   

THE COURT:  Robo- signing.  Yes.   

MR. JOHNSON:  --  and civil conspiracy.  And when 

the courts  have ruled on those d ifferent causes of action , 

they said, okay, we �¶ve dismissed these causes of action, 

therefore , your civil conspirac y cause of action is also 

dism issed, because  there must be a viable, underlying civil 

cause of action.  And, based on Eikelberger , we  �G�R�Q�¶�W have 

that.  The --  well, whatever was done with the evidence 

does not constitute the underlying basis for civil action.  

Now,  that leaves the dist ributions , which is what the Court  

indicated in its finding.   

Now, we go --  when we loo k at the distribution s, 

we�¶re looking  at the distributions that really occurred in 

2007 and 2008, which amounted to be ov er $15 million  in 

distributions.  Now,  again, w hat is the underlying cause of 

action for those distributions?  Norma lly, it would be a 

f raudulent  conve yance action.  I  �G�R�Q�¶�W know what  else you 

can call it.  I f you do a --  if you do a civil  --  I  mean, 

if you do a distribution from an LLC to the members based 

upon the fact that there are excess assets ,  or excess cash, 

or excess distributions  available, that by itself is not a 

cause of action.  I t would have to be based upon something 

related to that, which would, again, normally  be a 

fraudulent  conveyance .  Nevada  really �G�R�H�V�Q�¶�W have a common  

AA 2442



 

 22 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

law action for that --  for a distribution  in that regard  

because  it falls under fraudulent  conveyance s.   

As the Court  indicated , those early fraudulent  

conveyances were barred by  the statute of limitations .  So, 

ther efore, the distributions  that the Court �¶s referring to, 

the 15 --  over $15 million, --   

THE COURT:  Not barred by civil conspiracy.   

MR. JOHNSON:  Well, again, but that would have to 

be t he underlying civil causes of action.   

THE COURT:  I understand.   

MR. JOHNSON:  And the underlying civil c ause of 

action, I  thin k, is barred by the statute of  limitations , 

which the Court  found.  The Court found that those early 

convey ances were barred by the statute of limitations.   

THE COURT:  Because  of the discovery of  the 

underlying litigation.   

MR. JOHNSON:  Pardon?   

THE COURT:  Because  of the discovery that occurred 

in the underlying litigati on, before it came to me.   

MR. JOHNSON:  Correct.   

THE COURT:  Yeah.   

MR. JOHNSON:  Correct.  Correct.  And �W�K�D�W�¶�V what 

--   

THE COURT:  I got that part.   

MR. JOHNSON:  And �W�K�D�W�¶�V what the Court f ound.   
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THE COURT:  I unde rstand your issue on that.  I  

agreed with you on that.  

MR. JOHNSON:  Okay.   

THE COURT:  I just �G�R�Q�¶�W agree with you on the 

civil conspiracy .  But �W�K�D�W�¶�V okay.  You can keep talking.   

MR. JOHNSON:  All right.   

THE COURT:  Becau se , in a minute, you guys are 

going  to run out of time and �,�¶�P going  to decide the rest 

of the motions without hearing from anyone else.   

MR. JOHNSON:  All right.  Well, l et me just  --  

�,�¶�O�O quickly try to get t o the point, then.  The same 

thing, Your Honor  --   

THE COURT:  Y�R�X�¶�Y�H got two minutes left  --   

MR. JOHNSON:  How much?   

THE COURT:  --  for your side.  Two minutes.   

MR. JOHNSON:  Two minutes?   

THE COURT:  You're  down t o two minutes.   

MR. JOHNSON:  Mr.  Blut counts against us?   

THE COURT:  He does.  Even though you withdrew 

your Joinder .    

MR. JOHNSON:  Okay.  Well, let me just mention a 

couple of things, then , that probably are still important.   

They relied hea vily on the Cadle  versus Woods 

Erickson  case, Your Honor .  And I  think that was even your 

case .   
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THE COURT:  Yes.   

MR. JOHNSON:  But that was a case about non -

t ransferees.  That does not stand for the proposi tion --   

THE COURT:  I t was a very different case.   

MR. JOHNSON:  Yes.  And it �G�R�H�V�Q�¶�W stand for the 

proposition , although they quote it fo r that, that that was 

a --  that was a --  that civil conspiracy is a separate 

cause of action.   It has to be related  to the underlying --   

THE COURT:  No.  It �¶s dicta.   

MR. JOHNSON:  Correct.  Exactly.  I t has to be 

related  to the underlying cause of actio n.  And even the 

re statement of torts is clear.  I t says:   

Pr oof of agreement alone is not a  sufficient cause 

of action.  However ,  it is essential that the conduct 

of each tor tfeasor  be in itself tortious.   

So, that �¶s what �,�¶�P really  arguing here , Your 

Honor .  Based upon the Court �¶s findings  that i t was either 

the distribution o r the wrongful introduction of evidence  

was the basis for the civil conspiracy .  But,  under 

Eikelber ger , it can't  be the introduction of the documents  

or whatever  it was , the ba d e vidence , or --  and it can't  be 

the distributions because  of the statute of fraud.  T�K�H�U�H�¶�V 

got to be an underlying ci vil action.  I  �G�R�Q�¶�W know what  

that is other than fraudulen t  conveyance, Your Honor .   

THE COURT:  All right.   
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MR. JOHNSON:  So, �W�K�D�W�¶�V th e gist of the argument.   

THE COURT:  Thanks. Mr.  Johnson.  Mr.  Muije, you 

have three minutes --  four minutes left.   

MR. MUIJE:  Very good, Your Honor .  I  �G�R�Q�¶�W think 

it wi ll take that long.   

First and foremost , the two subsequent motions 

sought to amend are untimely.  I t �¶s a jurisdictional Rule 

52 and 59 ,  provides for 28 days.  The Court �¶s Finding s of 

Fact and Conclusions  of Law and all the substantive  matter 

underlying those w as entered on January  16 th .  T he deadline 

to file Motions to Alter or Amend was February  --  January 

16 th .  �,�¶�P misspoke, Your Honor .  The deadline was February  

13 th .  Both Mr.  Liberman �¶s Moti on, as well as Mr.  Mitchell �¶s 

Motion ,  were not filed until the 14 t h, �W�K�H�\�¶�U�H one day late.  

So,  in reality, the case  law --  and we �¶ve cited it in our 

brief ,  says  you �G�R�Q�¶�W have jurisdiction to entertain those 

kind of mo tions.  B ut, a gain, and if the Court  were 

inclined to view this another way, I  would point out that 

the  only difference in the amended findings was a footnote 

dealin g with the Brun zel l  factors.   

But �O�H�W�¶�V get to the meat of it.  Mr.  Johnson  

hammers it :  Gee, it �¶s got to be one or the other, this 

fabrication evidence ,  concealment of evidence.  He forgets 

th e long ,  tortured history behind the Motion to Compel.  

Part of the conspiracy  was we �¶re not going to produce 
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documents until we absolutely ,  positively have to .  Exhibit 

50042 was a memo between Mitchel l and his California  

attorneys saying, yeah,  can --  let �¶�V keep delaying this, 

�O�H�W�¶�V keep a ggravating Nype, �O�H�W�¶�V stretch it out  and wea r 

him down.  I f that �G�R�H�V�Q�¶�W show t he state of mind to --  and 

I  quote  from --  and this is from the Cadle  case:  An 

unlawful objective.  It does not necessarily have to be a 

tor t.  Their unlawful objective was �O�H�W�¶�V make it 

expensive , �O�H�W�¶�V make it time con suming, �O�H�W�¶�V wear them 

out , �O�H�W�¶�V not give them the discovery, which the Court  

rules require .  So, that ,  in and of itself is ample basis 

for the civil conspiracy.   

But the fi ndings of --  the fact s that the Court 

did find show numerous additional torts that did occur , 

resulting in Mr.  Nype�¶s damages.  We have a buse of process.  

You know,  falsifying records in litigation can constitu te 

an abus ive process.  T�K�D�W�¶�V a tort.  We have spoil ation of 

evidence, which occurred in New Jersey, wh ere it is a tor t.  

We cited a  New Jersey case law  that spo il ation of evidence 

is a tort.   

And we also have breach of the implied covenant of 

good faith and fair dealing .  There  are numerous tort ,  as 

well as unlawful objectives, unlawful conduct , in 

furtherance of this conspiracy.  The  record --  Mr.  Johnson 

wants to cherry  pick one or two items , the record is 
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reple te with the less than good intention s, the less than 

good conduct of both Mr.  Mitchell and Mr.  Liberman.  We 

even see  it no w that Mr.  Liberman �¶s not running around 

encumbering  all of his a ssets so that he can avoid the 

creditor.  I t �¶s just  part of the same --   

THE COURT:  �,�¶�P not considering that as part of 

the Motion to Alter or Amend.   

MR. MUIJE :  I  understand.   

THE COURT:  That may be part of the bond if you 

have time left .   

MR. MUIJE:  Very good.   

THE COURT:  Keep going.   

MR. MUI JE:  In any event, Judge, the Court had 

seven days of trial , made substantial findings, they  aptly 

support  the ru lings that the Court  made, and we would urge 

that the Mitchell and Liberman Motio ns to Amend both be 

denied.   

THE COURT:  You're  up.   

MR. JOHNSON:  We only have, what ,  two minutes?   

THE COURT:  Less than that.  You're  a minute 

something.   

MR. JOHNSON:  Okay.   

THE COURT:  I  �G�R�Q�¶�W know how to work her calendar 

--  her timer.  So,  �,�¶�P just going  to look on my timer here.   

MR. JOHNSON:  Okay.   
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THE COURT:  When we get to  9:52  �,�¶�P telling you to 

sit down.   

MR. JOHNSON:  Okay.  And one of the key things 

her e is this is an action against a transfer ee.  What the 

Court  found would squarely  fall under NRS 112.220 ,  subpart 

2, which is the part of the statute that deals with actions 

against transferees.  The --  because  this �L�V�Q�¶�W a finding 

against LVLP, this is a finding against the tr ansferees.   

And the other issue, Your Honor , is th e damages .  

The damages should be limited to what the damage was 

incurred by Mr.  Nype, which would be the amount of his 

Judgment .   We think it is error for the Court  to indicate 

that  the amount  of damages would be the $15 million in 

dis tributions , plus the attorney s�¶ fees that were awarded, 

which we have a separate argument for  in our brief ,  and , 

then, of course, the fraudulent  conveyan ce  that the Court  

did find with Casino Coolidge.   

But, Your Honor , the measure of damages should be 

the amount of the Judgment plus  interest , a nd if the Court  

feels it has made the correct finding with the attorneys �¶ 

fees ,  but is certa inly the damages should not be the $15 

million in distributions for tw o reasons:  One, �W�K�D�W�¶�V just  

the wrong measur e of damages .  Under 220, it has to be  

either the amount o f the transferred property or the 

underlying claim.   And that �¶s the measure of damages, Your 
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Honor .   

THE COURT:  Thank you .  The Motion --  do you have 

anything?  �,�¶�O�O give you a minute.   

MR. BLUT:  One minute �¶s plenty, Your Honor , 

bec ause  my Motion is very similar.   

THE COURT:  Yes.   

MR. BLUT:  �,�¶�O�O go fast.   

THE COURT:  Like, almost identical similar.   

MR. BLUT:  Well, sure.  I t �¶s the same issue s.   

Just  to hit on a couple points, Your Honor , is 

that the conspiracy , if �W�K�H�U�H�¶�V two parts ,  �W�K�H�U�H�¶�V the 

evidence issue , and that, by the Court �¶s findings is only 

as to Mr.  Mitchell, not as to Mr.  Liberman.  The Court  made 

specific findings.  And,  also, if th e other is the 

distribution s, Exhibit 90 ,000 --  90079 at trial showed that 

Mr.  Rich , plaintiffs �¶ expert, was aware in August  of 2011 

of the distributions that had been made.  So,  even under 

the four - year generous statute  �W�K�D�W�¶�V being asserted now , 

under NR S 11 for the civil conspiracy , the plaintiff was 

aware of those transfers more than  five years prior to the 

case was filed.  And, then, that would have the conspiracy 

claim ti me barred on those issues.   

THE COURT:  Thank you .    

MR. BLUT:  Thank you .  Ther e is substantial 

evidence of an unlawful activity by the parties, which 
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supports th e civil conspiracy claim.  The fraudulent  

activities related to the accounting and financial records, 

which were  the heart of the issues on the alter ego and 

related entit y,  is sufficient  to support any award.  I n 

this particular  case ,  I  have ens ured there  is no 

duplication of damages .  And I  have  tried to identify that 

both t he fraudulent  conveyance claim and the transfers are 

included in the $19 million  on the Judgment.  Th at �G�R�H�V�Q�¶�W 

include the �D�W�W�R�U�Q�H�\�V�¶ fees and litigation expenses .  I  

anticipate I  wil l hear more o f, given what I  did hear at 

the prior evidentiary hearing  on the discovery torts.  

T�K�D�W�¶�V why I  added the Brunzell  factors.   

So,  that takes me --  you're  both o ut of time.  �,�¶�P 

going  to take you to the Motion to Stay but I  am going  to 

let you tell me if you have a bond amount you want to give 

me because  �,�¶�P not going  to give you a stay without  a bond.   

MR. JOHNSON:  Your Honor , given the Court �¶s 

ruling, we didn' t  know, you know,  exactly what  the amount  

of the bond  would be, anticipating it would be in that 

range of 19 million , tho ugh.  T�K�H�\�¶�U�H in the process of 

appl ying for the bond.  T�K�H�\�¶�U�H also in process of having 

the RTC property appraised  because  that may b e part  of the 

offer for collateral i s the interest in the RTC property.  

So,  �W�K�D�W�¶�V why we need the additional time .  And we would 

ask the Court  extend the stay for 30 days so that we can 
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finish getting a bond and /or combining it with the RTC 

pro perty.   

THE COURT:  Okay.  Mr.  Muije, now you can tell me 

about the post - trial and immediately  during trial 

transactions.   

MR. MUIJE:  Very good, Your Honor .   

THE COURT:  Quickly.   

MR. MUIJE:  Not o nly do we have the two that  here 

--  occurred here --   

THE COURT:  You have two minutes.   

MR. MUIJE:  Two minutes.   

THE COURT:  Because  you're  out of time.   

MR. MUIJE:  Not only do we have the two immediate 

transactions on the Casino Coolidge property, almost  a 

million dollars in new debt, but one week before trial  - -  

and I  would mark this Proposed Ex hibit 3 for the hearing, 

Your Honor .   

THE COURT:  Okay.   

MR. MUIJE:  We have a $2.1 million mortgage  

extended or recorded again st Mr.  Liberman �¶s residence in 

New York  in favor of a New York  City attorney , not a 

fina nce --   

THE COURT:  So, �,�¶�P going  to admit 1, 2, and 3 

because  this issue now deals with a bond , not the 

substantive issues  on the alter and  amend.  Okay.  Keep 
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going .   

MR. MUIJE:  And, again, from my own personal 

experience, money ma y or may not have cha nged han ds.  We �¶ll 

need discovery to determine it.  But we will not b e able to 

sell those at a �V�K�H�U�L�I�I�¶�V sal e on the issue of market able 

title, given $3 million in brand new encumbrances that 

occurred within  30 days of the trial.  And ,  as I  noted on 

Casino  Coolidge, --   

THE COURT:  So, you want a full amount of the 

bond?  Okay.   

MR. MUIJE:  We want  $25 million, Your Honor .   

THE COURT:  All right.  Thank you .   

MR. MUIJE:  Very good.   

THE COURT:  Mr.  Johnson , you said you need some 

more time to post the b ond.  We �¶ve already had over 30 day s 

since I  entered the Judgment.  Why do you need more time?   

MR. JOHNSON:  Well, it is a su bstantial amount of 

money.  And �W�K�H�U�H�¶�V the issu e, of course, of what 

collateral would have to be posted to support the bond.  

And, so, �W�K�D�W�¶�V part of the pro cess.  I t does take time to  

--  underwriters have to look at it .  And, again, we �¶re 

getting the appraisal  on the RTC property.   

THE COURT:  Okay.   

MR. JOHNSON:  And that --  we expect to get that in 

maybe a  week or 10 days.   
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THE COURT:  Because  of the additional encumbrance s 

that have occurred on the properties, I  am going  to deny 

the request for any additional stay and require a bond for 

stay of execution on appeal of $25 million.   

So, that t akes me to the Motion to Tax Costs .  I  

have read your briefing .  I  am going to reduce the 

litigation services request to 32,700.  The remainder is 

not related to a recoverable cost.  And �,�¶�P also going  to 

re tax the monthly serv ice fee to Legal Wings .   

Anything else any body wants to say?  Great.  And, 

then, I  think we �¶ve covered everything.  All right.  Bye, 

guys.   

MR. EDWARDS:  So, you're  going  to award the 

attorneys �¶ fees ?   

MR. MUIJE:  That �Z�D�V�Q�¶�W on the calendar .    

THE COURT:  I  �G�R�Q�¶�W have attorney s�¶ fees on today.  

T�K�D�W�¶�V on March 13 t h, on my cham bers calendar.  �,�¶�P going  to 

read it.  �,�¶�P going  to remember all the testimon y �,�¶�Y�H had 

about the Brun zell  factors before.  And,  then, �,�¶�P going  to 

decide if I  want to talk to you.   

MR. EDWARDS:  Okay.   

THE COURT:  There was a status check o n an 

evidentiary hearing  on March 16 th ,  Dulce , and I  believe  

�W�K�D�W�¶�V on in error and belongs  to another case.  There �¶s 

another motion that is the Plaintiffs �¶ Motion to Amend 
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that �¶s on March 20 th .  �,�¶�P probably going to put the 13 th  and 

the 20 th  hearing on ,  on a different day.   

MR. EDWARDS:  Okay.   

MR. MUIJE:  Your Honor ,  just  so the  Court is 

aware, if the Court  does require a live hearing, I  will be 

out of the country between the 13 th  and the 24 th .  So, --   

THE COURT:  �,�¶�O�O make sure �,�¶�O�O set it when you 

get back .   

MR. MUIJE:  Very goo d, Judge.   

THE COURT:  All right.  Bye.  

 

PROCEEDING CONCLUDED AT 9: 58 A.M.  

*    *    *   *    *  
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CERTIFICATION 
 
 

 
 
I  certify that the forego ing is  a correct transcr ipt from 
the audio - v isual  r ecording of the  proceedi ngs in the  
above - entitled  matter.  
 
 
 
 

AFFIRMATION 
 
 

I affirm that t his  tr anscript does not contain the social  
security or ta x identi fication nu mber of any pe rs on or 
entity.  
 
 
 
 

 
 
 
 

 
 

 
 

 
 KRISTEN LUNKWITZ  
 INDEPENDENT TRANSCRIBER 
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LVLP Holdings LLC- Barnet Liberman (50%) David Mitchell (50%) 

Las Vegas Land Partners LLC 

Aaron Property LLC (inactive) 

Aquarius Owner LLC (formerly Ava Property LLC) 

Charleston Casino Partners LLC ' 

Gaviayana Company LLC (inactive) 

Las Vegas Bonneville Partners LLC (inactive) 

Leah Property LLC 

Live Work Manager LLC 
Live Work LLC 

Marc Property LLC (inactive) 

Meyer Property LLC 

Stella Property LLC (inactive) 

WinkOneLLC 

Zoe Property LLC (inactive) 
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CERTHriCATE OF LAS VEGAS LAND PARTNERS, LLC 

The undersigned David 1. Mitchell and Barnet L. Liberman, both individually and 
as the Managing Members of Las Vegas Land Partners, LLC, a Delaware limited liability 
company (the "Company"), the sole member of Live Work Manager, LLC, a Delaware limited 
liability company (the "LiveWork Manager"), the sole member of Live Work, LLC, a Delaware 
limited liability company ("LiveWork"), do hereby certify as follows: 

1. Attached hereto as Exhibits A, B, and C, respectively, are true, correct and complete 
copies of the Certificate of Formation, Operating Agreement and Certificate of Good 
Standing, of the Company, each of which is in full force and effect on the date hereof. 
Attached hereto as Exhibit D is a true and complete copy of the resolutions of the 
Managing Members of the Company, relating to (i) the authorization of the sale by 
Livework of an undivided sixty percent (60%) tenancy-in-common interest in certain 
premises located in Las Vegas, Nevada more fully described in the resolutions and (ii) 
the loan from Keybank National Association, to Livework, FC Vegas 20 LLC, a Nevada 
limited liability company, and FC Vegas 39 LLC, a Nevada limited liability company 
(together with Livework, collectively, the "Borrower") in the principal amount of up to 
$116,400,000.00 (the "Loan"), which Loan may be secured by a deed of trust covering 
the Property and by other assets of the Borrower. 

2. Attached hereto as Exhibit E is a list of all of the officers of the Company; the signatures 
set forth opposite their respective names are their genuine signatures; and said officers 
are, on the date ht::reof, duly elected officers of the Company, holding the offices set forth 
opposite their respective names: 

[The Remainder of this Page is Intentionally Left Blank.] 
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IN WITNESS WHEREOF, the undersigned have executed this Certificate as of the _ 
day of June, 2007 on behalf of themselves individually, and �o�~�t�h�e� Company. 

304775-1-W 

DAVID J. MITCHELL, individually, and as 
managing member ofLas Vegas Land 
Partners, �~�C� /" 

/ / 'I 
/ /· 

./" 

N . ERMAN, individually, and 
nfging member of Las Vegas Land 

// a ners, LLC 

AA 2459



Mitch0162900

3-0003
Case No.: A-16-740689-B

EXHIBIT A 

Certificate ofF ormation 

304775-1-W 
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EXHIBITB 

Operating Agreement 

304775-1-W 
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AMENDED AND RESTATED 
OPERATING AGREEMENT 

OF 
LASVEGASLANDPARTNERSLLC 

,, 

II 
THIS )ED AND RESTATED OPERATING AGREEMENT (this 

"Agreement''), of S VEGAS LAND PARTNERS LLC (the "Compaay''), dateCI as of 
December IS, 2004, ·s entered into by BARNET L. LIBERMAN ("Libennan''). DAVID J. 
MJTCHELL (" itch 1 '''), and any other Person (as hereafter defined) who is admitted as a 
M•:mber of the Comp y from time to time in accordance with the tenns of this Agreement. 

WHEREAS, e parties to this Agreement previously entered into that certain Operating 
Agreement of the Co pany, dated as of August 17, 2004 (the "Original Agreement''); and 

e parties to this Agreement desire to make certain changes in the Original 
A1:reement; 

NOW, ................... :oRE, the parties hereby completely amend and �r�e�s�t�~�t�e� the Original 
AJ:reement and agree follows: 

Affiliate: When used with reference to any Person, (i) any Person that, 
di·ectly or indirectly rough one or more intennediaries controls, is controlled by, or is under 
common control with the specified Person (the tenn "control" for this purpose, shall mean the 

1 ability, whether by th ownership of shares or other equity interests, by contract or otherwise, to 
ekct a majority of th directors of a corporation, independently to select the managing partner of 
a partnership or 1he anagers of a limited liability company, or otherwise to have the power 
in :lependently to re c1ve and then select a majority of those Persons exercising governing 
at thority over an enti y, and control shall be concJusively presumed in the case of the direct or 
in :lirect ownership o J5fty (50%) percent or more of the equity interests); (ii) in the case of a 
Pc:rson that is an enti , a Principal of that Person, and (iii) in the case of a natural person, such 
Pt:rson's Family Mem ·ers. 

Assignee: A Person-who has·beerr assigned-any Economic· Rjghts in 
accordance with this ,greement and who has not been admitted as a Member of the Company. 

Contracts: Those certain purchase and sale contracts for the purchase 
ofreal estate as desc · ed in greater detail in Schedule A attached hereto. 

�E�c�o�n�o�m�i�~� RJgbts: The rights to receive distributions and allocations of 
profits and losses, or i c:ms of income, gain, Joss and expense, as provided in this Agreement. 

25!121-6-W 
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amlly Member: The parents, spouse, children (including natural and 
ado·>ted children and tq>childrcn). grandchildren and descendants of the designated natural 
pen on and the spouse f any such child, grandchild or other descendant. 

anagiog Memben: Liberman and Mitchell or the successor in interest 
to I.ibennan 's or Mite elD's rights to manage the Company under this Agreement, as pennitted 
or effected pursuant to '1s Agreement. 

emben: Libennan, Mitchell, any pennitted successor or assign thereof 
wh•> is admitted as a ember in accordance with Section 8 hereof, and any other Person who is 
admitted as a Member n :accordance with this Agreement. 

ermitted Transferee: As to any Member or Assignee, 

i) any Family Member of that Member or Assignee; 

ii) the executor, administrator, trustee or personal representative who 
succeeds to such M �b�c�~�·�s� (or Assignee's) estate as a result of the Member's (or Assignee's) 
def.th and any transfi ee: of such Member's (or Assignee's) Membership Interest or economic 
rig 1ts, as the case may be, from such Person; 

iii) a trust, guardianship or custodianship for the primary benefit of the 
�a�n�~�'� individuals descri ed in (i) or (ii) or of the Member or Assignee and any such persons; and 

iv) any corporation, partnership, limited liability company or other 
bu:dness organization controlJcd by, and substantially all of the interests in which are owned 
directly or indirectly b , one or more individuals or entities described in (i), (ii), or (iii) above or 
by the Member or-As ignee and one or more individuals or entities described in (i), (ii) or (iii) 
abiJVe; provided that V4ith respect to an entity described in this c1ause (iv), the owners of 
substantially an of interests therein execute an instrument reasonably satisfactory to the 
M1:mbers restricting lsferability of the interests in such entity so that such interests may not be 
transferred to Persons ther than Permitted Transferees. 

usoa: An individual, corporation, trust, association, unincorporated 
as::ociation, estate, p nership, joint venture, limited liability company or other Jegal entity, 
induding_a �g�Q�V�e�J�1�1�I�l�1�~� ti!l entity. 

riadpal: A shareholder, partner, member, or other equity owner of an 
entity or, in the case o a trust, the grantor or any beneficiary of such trust. 

'raasfer: Any sale, assignment, pledge or grant of a security interest in, 
gr:mt of an option to a 'luire, or other transfer. 

·rareturned Capital: With respect to each Member, as of any date, an 
amount {but not Jess an zero) equal to the excess of (i) the aggregate amount of such Member's 
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capital contributions before such date, over (ii) the aggregate amount of cash heretofore 
dislributcd to such Member pursuant to Section S<aXiil. 

1. Formatlo111. The Company was formed as a Delaware limited �J�i�a�~�i�l�i�t�y� company 
putsuant to the Delaware Limited Liability Company Act (as the same may be amended from 
time to time, the "Ad''), by the filing of Articles of Organization with the Secretary �~�f� State of 
Delaware on August 17, :Z004 I 

2. Purposes. The purposes of the Company are to (a) acquire real estate in the 
greater Las Vegas, Nevada metropolitan area or options to acquire real estate, (b) hold for 
spc:culation to realize ap;preciation in value, (c) develop for various residential and commercial 
usc:s, including demo1iti1ln of any existing improvements upon any of the properties, building 
residential units, office space and retail/restaurant space and various other commercial, 
recreation and open spac=cs, (d) sell, lease, maintain, manage, operate and otherwise dispose of 
an·J deal with any and all such properties or contracts to acquire such properties, (e) finance and 
reiinance any and all 10f such activities and mortgage or otherwise encumber any of the 
pruperties in connection therewith, and (f) engage in any and all other activities and transactions 
pe :mittcd to a limited liability company under the Act. 

3. Contributions; Loans; Guarantees; Additional Memben. 

(a) Initial Capital Contributions. As of the date of the Original Agreement, 
th': parties contributed the amounts set forth on Exhibit A hereto. As of the date of this 
Agreement, the Membe:rs have contributed the property and/or cash identified in Exhibit A-1 
at1 ached hereto (the "Jnltial Contributions''). 

(b) Additional Capital Contributions. The Managing Members, acting by 
ur animous consent, may call for additional capital in excess of the Initial Contribution from all 
Members at any time ()n as needed basis by delivering a written notice thereof to the other 
Members specifying the amount ofthe caJI, each Member's pro rata share thereof (based on the 
Members' Percentage h1terests), and specifying the purposes for which the capital is needed in 
reasonable detail (a "Ca1pital Call''). Any contributions made pursuant to Capital Calls shall be 
made within 10 busine:ss days after the Managing Member issuing the call delivers a written 
demand to the other �~�e�m�b�e�r�s� that an additional contnbution be made pursuant to this Section 
d1hl· The Managing Mc:mbers may pennit contributions of property to be made to the Company. 
Any �c�;�o�n�t�r�i�~�u�t�i�~�~�_�o�f�2�_�~�'�?�P�~�-�~�~�~�J�!�_�!�l�e� �_�v�~�l�u�e�d� at its fair market value at the time of contn'bution, 
af agreed to by the contributing Member andthe -Manag}niMembers-:-:Adamon&lcontri6utions -
made by the Members shall be reflected on an amendment to Exhibit A, indicating the effective 
d;tte of the contribution, and successively designated A-1, A-2, etc. 

(c) Default on Additional Capital Contributions. To the extent that any 
Iv. ember (a "DefauJtio1: Member'') shaJJ fail to contribute a11 or any portion of his share of any 
c:.pital required pursuant to Section 3Cbl within 10 business days after the date due (a "Defaulted 
Contribution''), the M'embers who have contributed all of their portion of the capital ("Non­
Defaulting Memben") shall have the right to take any or all of the fo11owing actions, or any 
combination thereof: 0) cause the Company to bring suit to enforce the Defaulting Member's 
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obl: gation under Secti ..J.(hl, or {ii) make a "Default Loan" as provided in this Section 3(cl. 
The: �N�o�n�~� Defaulting embers shall have the right, but not the obligation, to contribute all or any 
portion of the amount f the Defaulted Contribution to the Company on behalf of the Defaulting 
Member and such tr action shall be treated as a loan from the Non-Defaulting Member to the 
De :aulting Member(" dault Loan"), who shall be deemed to have contributed the funds to the 
Conpany as a capital contribution. The Non-Defaulting Members shan have the right to each 
make the portion of th Default Loan in proportion to their relative Percentage Interests, but may 
make the Joan in any ther proportions that they agree upon. Default Loans shall be evidenced 
by a written note{" efault Loan Notej, shall bear interest at the rate of 6 percent over the 
prime rate then being charged by JP Morgan Chase Bank (New York) per annum, and shan be 
pa:1able only out ofth available cash flow of the Company otherwise distributable or payable by 
thl Company to the efaulting Member under this Agreement, provided, that the Defaulting 
M1:mber shall be pers nally liable to the Non-Defaulting Members who advanced such funds for 
ex .ent any amount th t remains due and payable foJJowing liquidation of the Company. The 
D< fault Loan Note s aU not be secured, and may be prepaid at any time by the Defaulting 
M !mber out of its p rs:onal funds. The Default Loan Note sbaJJ be signed by the �D�~�f�a�u�l�t�i�n�g� 
M !mbcr or by his att �r�n�e�y�~�i�n�-�f�a�c�t�.� Each Member who executes this Agreement thereby grants 
an irrevocable power of attorney, coupled with an interest. to each other Member authorizing 
ea::h other Member t �~�e�x�e�c�u�t�e� and deliver, on his behalf, any Default Loan Note evidencing a 
Ddault Loan made b fiucb other Member to him or it pursuant to this Section 3(c). Such power 
of attorney shall te ·nate only upon earlier of the complete liquidation of the Company or the 
ccmplete withdrawal f the granting Member from the Company. Notwithstanding anything ih 
th s Agreement to th contrary, the Company shall pay or distribute any and all payments or 
di :;tributions that it i required to make under or in accordance with this Agreement or any 
-cc ntractual arran gem nt with the Defaulting Member directly to the Member who made the 
D :fault Loan on beh Jf of the Defaulting Member until such loans are repaid in full, and for all 
ptliJ>oses of this Agr ment such distributions or payments sha]] be treated as having been made 
b:' the Company to e Defaulting Member and the Defaulting Member shall be deemed to have 
immediately transfe ed such distn'butions or payments to the Member who made the Default 
L·Jan as a payment c:reon. Any transferee or assignee of aJJ or any portion of a Defaulting 
:rv ember's Members iJ> lnterest shall be subject pari passu to the obligation to repay Default 
L )ans made to such Defaulting Member, W1tiJ such loan is repaid in fu]J as provided in this 
S !clion 3(c); provid • however, that the transferring Member shaH remain primarily liable for 
npayrnent of such lo 1 unless specifically released: in writing, by the Non-Defaulting Members 
ir their sole and abso ute discretion. 

" ....• _, -- ··- ·- ... ·---··-

(d) J �J�~�o� Other Capita] �C�o�~�t�r�l�b�u�t�i�~�-�-�n� �O�b�l�i�l�!�~�t�i�~�~�s�~� �-�E�~�c�e�p�t�a�s� expressly �p�~�o�V�i�d�e�d� 
ir this Agreement. a t1ember shall have no obligation to contribute capital to the Company. 

(e) i ]loans. The Company shall not borrow money from third party lenders, 
fiom a Member or �~� Affiliate of a Member except on 1enns and conditions approved by the 
�~�l�a�n�a�g�i�n�g� Members.i ln lhe event that a Member or an Affiliate a Member provides any 
financing to the CoJJipany, the Members agree that the Company and the Members shaH waive 
a:Jd shaH be deemed .o have waived: 
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{i) 

(ii) 

any right to seek to have any such loan characterized as a capital 
contribution as opposed to a loan; and 

any claim, or defense in any action or proceeding seeking to 
enforce the note and any mortgage or security interest in Company 
assets related to the financing, that: II 
(A) enforcement of the mortgage or security interest constitutes 

a breach of fiduciary duty by the Member affiliated with 
the holder of the mortgage or security interest; 

(B) the mortgage or security interest cannot be enforced by 
reason of the mismanagement of the Company by the 
Member affiliated with the holder of the mortgage or 
security interest; 

(C) the mortgage or security interest is subordinate to the 
rights, cJaims or interests of the other Members; or 

(D) the mortgage or security interest is invalid by reason of a 
merger of interests between the Company and the Affiliated 
lender. 

(f) Admission of New Members. The Company shaJl not admit new 
M:mbers or issue any additional membership interests in the Company to any other Person 
ex :ept upon ter.ms and conditions which are approved by the Managjng Members. The 
pr•>visions of this SecJic!D...lU) do not apply to admissions of transferees of all or any portion of 
m•:mbership interests as Members pursuant to Section 8 hereof. 

(g) P•ercentage Interests: Contributions Reflected on Exhibit A. The 
"J erceotage Interests'' of Liberman and Mitchell arc 50% each, and shall be set forth on 
�E�~�:�h�i�b�i�t� A hereto, andi rdlected in any amendments to that exhibit made from time to time. The 
in .tial capital �c�o�n�t�r�i�b�~�t�:�i�o�n�s� of such Members are reflected on Exhibit A hereto. Additional 
ccntributions and coritriibutions made by new Members (if any) shaH be reflected from time to 
time in an �a�m�e�n�d�m�e�~� to Exhibit A. designated successively as Exhibits A-1, A-2, and the like, 
SF ecifying the- date �~�f� the--amendment and reflecting_ totaL �c�a�p�H�a�l�_�c�Q�.�J�J�t�r�i�b�t�~�t�j�_�Q�l�'�l�~�_�}�J�y� aU o_f the 
Members to such date. -

(h) :No Preemptive JGghts. No Member shaJJ have any preemptive rights to 
a< quire an additional pnlerest in the Company, and the Managing Members, in seeking additional 
c< pital or loans, sh;l have no obligation to offer the opportunity to any other Member or 
A ffi)iate or to all otb r Members, even if seeking additionaJ capita) or loans from any Member or 
Affiliate of any Mem e:r. 

I 

(i) J No Interest on Capital; No JGght to Demand Return of Capital. No 
1v ember shall receivj any interest on any capital contribution to the Company. The preceding 
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limitation shall not be construed to prohibit interest on Default Loans as provided in Section J(c). 
No J.1ember shall have th1e right to demand a return of his contributions or the right to demand to 
rece ve property other than cash for his membership interest. 

4. AllocatiolliS. Profits and losses shall be allocated as provided in Exhibit B hereto. 

5. Distributions. 

(a) Manner of Distributions. Except as provided in Section 10 (relating to 
distributions following a dissolution of the Company), all distributions of cash shall be made in 
suc:1 amounts and at such times as the Managing Members shaJJ determine. When made, except 
as I•rovided in Section 1 �(�~� all distributions to the Members shall be made as follows: 

(i) First, to the Members, pro rata, in proportion to the outstanding 
bal mces of their respective Unreturned Capital, unti1 the Unreturned Capital of aJJ the Members 
is r:duced to zero; and 

(ii) Thereafter, to the Members in accordance with their Percentage 
Int:rests. 

(b) Ptmnitted Advances of Distributions. No Member may make draws upon 
�h�i�~� right to distributions from the Company and the Company shaH not make advances or loans 
to any Member, except upon the approval of both of the Managing Members, in their sole and 
ab ;clute discretion. However, notwithstanding the foregoing, during each calendar year, the 
M.maging Members may, in their sole discretion, advance funds to the Members out of amounts 
ex ;>ected to be distributed to them pursuant to Section 5(a) for or with respect to such ca1endar 
year, at such times and in such amounts as individual Members require funds in order to pay 
es'imated taxes. Such distributions shaH be treated as advances recoverable from future 
di:;tributions from the Company and, to the extent such advances to a Member exceed the 
di ;tributions to which the Member is entitled under Section S(a) for the calendar year and have 
nc t been recovered from any other distributions, such advances shaJl be repaid by the Member to 
the Company within 10:5 days after the end of the calendar year. 

(c) Withholding Taxes. In the event that the Company is required to deposit 
01 pay any tax on behalf of a Member with respect to the tax able income of the Company 
allocable to such Member �f�o�r�~� any calendar �y�e�~�r� , __ s'!Jch deposit or payment shall be treated as an 
advance recoverable from future distributions of �c�a�s�h�~� �t�o�~�t�h�e� )Jember :-To the-extenftbatsutn -­
advances to a Member for a calendar year exceed the cash distributable to the Member for such 
yt:ar, and have not been recovered from any other distributions of cash, such advances sha1J be 
rt paid by the Member to the Company within 105 days of the end of the calendar year. 

6. Manage·ment. 

(a) {:ieneraJ. Except as othenvise expressly provided in this Agreement, the 
fi11J powers of the Company shall be exercised by or under the authority of, and the business and 
affairs of the Company shall be managed solely under the direction of, the Managing Members 
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acting by unanimous o:nsent unless otherwise specified in this Agreement or unless and except 
to the extent otherwis :authorized by them, in writing, pursuant to a written resolution or other 
wr .tten instrument ex cutcd by the Managing Members. Except as otherwise expressly provided 
in this Agreement, n approval or consent of any Member other than the �M�a�n�~�i�n�g� Members 
shaH be required tom e or implement any decisions affecting the Company, its assets or affairs, 
unless the Act specifi ally requires approval by the Members for any Managing MeVlber's act 
an'i such requiremen is not waivable under the Act. No Members other than the 'Managing 
M,:mbers shall execu agreements, contracts, deeds or other instruments or otherwise represent 
or act as an agent o c,r for the Company or have power to bind the Company, but all such 
representation of the Company and acts binding the Company shall be effected solely by the 
M maging Members xcept as otherwise expressly provided in this Agreement. The Managing 
M:mbers may from ime to time appoint and/or hire one or more persons (including but not 
linited to one of the ) to act as officers of the Company or otherwise to manage the Company's 
day-to-day affairs, w o shall have such titles, management powers and responsibilities as the 
Managing Members shall designate and detennine, subject, however, to the management 
o' ersight of the M aging Members, and may designate such persons as "President," "Vice­
P1esident," "Secret "' or "Treasurer'' or similar titles as customarily applicable with respect to 
th:ir assigned duties Persons appointed and/or hired or employed as such executive officers 
shall have the power, uties and responsibilities customarily attaching to their titular positions, or 
as otherwise specifi or directed by the Managing Members. The Managing Members shall 
d< termine the terms •d conditions of any such employment, subject, however, to Section 6(c) 
hereof. 

(b) �~�:�o�m�o�e�n�s�a�t�i�o�n� and Reimbursement of Members. No Member shall be 
p<.id or receive any 11 �c�~�s�.� salaries or other compensation for the perfonnance of its management 
responsibilities unde this Agreement or be reimbursed for any personnel or overhead costs. A 
1v. anaging Member hall be promptly reimbursed for any out-of-pocket expenses it pays or 
ir.curs to unrelated t "rd parties in connection with the perfonnance of its responsibilities under 
tr is Agreement if an to the extent such expenses are approved by the other Managing Member 
ir its sole but reaso able discretion (which approval may be sought, given or obtained either 
bdore or after the e penses are paid or incurred. The Managing Member paying or incurring 
�s�t�~�c�h� expenses shaH eliver copies of invoices or other wrinen evidence of the charges to the 
Company. Each M aging Members sha)] act promptly in considering and responding to any 
H quest by the other an aging Member for reimbursement of expenses made hereunder. 

. . .. (c)- . i �D�e�a�l�i�n�&�-�:�w�i�t�b�_�A�f�f�i�l�i�a�t�~�_�M�t�e�n�_�_�a�n�d� to the extent otherwise applicable �~�y� 
tt eir terms, the Mant;ng Members may employ a Member, an Affiliate of a Member (including 
an Affiliate of itsel , or a Principal of an Affiliate to render or perfonn a service for the 
Company or contrac, to buy property from, or sen property to, any such Member, AffiJiate or 
Principal, or �o�t�h�e�r�w�i�~�e� deal with any such Member, Affiliate or Principal, including but not 
limited to obtaining f3pita1 contributions or loans therefrom; provided, however, that any such 
transaction shaH be or; terms that are fair and equitable to the Company and no Jess favorable to 
tt.e Company than �t�h�~� tenns, if any, available from similarly qua]jfied unrelated Persons. 

(d) Books and Records. The Managing Members shalJ keep true and correct 
b Joks of account �w�i�~�h� respect to the operations of the Company at such place(s) as they shaH 
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detcnnine. Any Me ber shall have the right to examine, or have its duly authorized 
repl esentatives ex ami c, the books and records of the Company at any reasonable time on at 
leru t two business day ' advance notice. 

j 
(e) anking. All funds of the Company shall be deposited in the Company's 

nane at such banks o other financial institution and in such account or accounts in the name of 
the Company as the anaging Members shall designate. The funds in all Company �~�c�c�o�u�n�t�s� 
shall be used solely fo the business of the Company. Withdrawals from, or checks drawn upon, 
su<h accounts shall r quire the signature of such person or persons as are designated by the 
Mmaging Members om time to time. Company bank statements will be sent directly to the 
M;naging Members, ut •=opies will be provided to any other Member upon request. 

(0 [&ports: No Annual Meeting Required. The Managing Members shall 
prc:pare and distribu* t.o the Members annual compiled and quarterly compiled financial 
statements of the Cor+pany. The Company may, but is under no obligation to, hold any annual 
mc:eting of Members. : 

(g) iii:me: Other Interests. Each Managing Member shall devote such time as 
is :1ppropriate to fulfil its responsibilities hereunder, and no Managing Member shall be required 
to devote all of its b siness time and energies to the Company. Each Member may engage in 
ot!1er business, charit ble or civic activities, for compensation or otherwise, and ·may engage or 
he Jd interests in othe business ventures of every kind and for his own account, regardless of 
whether it has an int est in or acts as a manager or consultant for business ventures that are in 
ccmpetition with the usiness of the Company, and no Member shall have any obligation to offer 
ar.y business opport ities to the Company or any other Member, regardless of whether or not 
th:y compete with th business of the Company. 

(h) :Limitations on Power of AJI Members. Except as expressly set forth in 
this Agreement, no !Member shall, directly or indirectly, in his capacity as a Member, (i) 
withdraw from the �~�r�n�p�a�n�y� or require the Company to purchase his membership interest, (ii) 
dissolve, terminate o liquidate the Company, (iii) petition a court for the dissolution, termination 
01 liquidation of the ompany, or (iv) cause any property of the Company to be subject to the 
a11thority of any c9u11, trustee or receiver (including suits for partition and bankruptcy, 
ir.solvency and simil* proceedings). 

(j) !:onfidentialitv: Press Releases. Each Member agrees that at all times 
(including after th-e a;sassoc1at1on olthe Member·with the Company}, the-M-ember wiU keep the 
tmns of this �A�g�r�e�e�m�~�n�t� and the activities and plans of the Company, including but not limited to 
p 1rchase plans, the �t�~�n�m�s� of property purchase agreements, rezoning and development plans, the 
tc rms of financing or!construction or other contracts, the financial condition of the Company, and 
a:1y infonnation it ojptains about any the other Members, in strict confidence, and not disclose 
s·1ch infonnation to �~�y� Person. The foregoing obligation shaJJ not apply to any infonnation (i) 
'"'hich has become �p�~�b�l�i�c�l�y� known and made generally available through no wrongful act of the 
J\lember or of others !'-''ho were under confidentiality obligations as to the item or items involved. 
or (ii) the Member can demonstrate was known to him prior to his association as a member of the 
( ompany, or (iii) was received by the Member from a third party not affiliated with the 
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Co npany without an violation of any obligation of confidentiality and without confidentiality 
res:rictions, or (iv) wh ch the Member is required to provide by Jaw or judicial process, provided, 
ho•JJever, that the Me ber shall advise the Company of his obligation to provide the infonnation 
prc,mptly upon obtai ng notice of the request or order for such information and provide the 
Company a· reasona lc: amount of time to respond to the request before disclosing such 
in1onnation. Notwit tanding the foregoing, the Managing Members may disclose any and all 
in1onnation concemi g the Company's properties and contracts, the Company and its activities 
an j affairs to prospe tive investors, lenders and purchasers and their respective attorneys and 
co:tsultants. NoM her shall issue any press release or announcement, or make any statement 
to the press about any of the Company's properties, the Company, or the Company's activities or 
af'airs unless such re ease, announcement or statement is approved by the Managing Members, 
which approval shall c•t be umeasonably withheld or conditioned. 

(j) Qualifications. Tenure and Removal of Managing Member. The 
Glmpany shall not ve more than two Managing Members. The initial Managing Members 
stall be Libennan d Mitchell. Each Managing Member shalJ hold office until his death, 
acjudication of inco petence, or resignation in accordance with Section 6Ckl or removal in 
accordance with this  "�~�c�t�i�o�n� 6(i). A vacancy in the position of Managing Member occurring by 
reason of death or a "udication of incompetence of a Managing Member shall be filled by the 
dt:signation of Jegal n:presentative of the deceased Managing Member's estate or the legal 
Hpresentative of the incompetent Managing Member, subject, however, to the approval of a 
rr ajority-in-interest f the remaining Members. A Managing Member may be removed as ·a 
rr anager of the Com 1my only upon (i) a final detennination by a court that he has committed 
fi aud against the C mpany or any of its Members in their capacities as such, (ii) a final 
d !tennination by a c urt that he has been grossly negHgent in the performance of his duties as 
the Managing Mem c:r and that such gross negligence has resulted in material harm to the 
Company, or (iii) a nal detennination by a court that he has violated a fiduciary duty to the 
Company or any a its Members in their capacities as such. Upon such removal, the other 
Members may appoi 1. or admit a replacement Managing Member on such tenns and conditions 
as they deem advisa le, acting by vote of a majority-in-interest of the other Members. 

(1) Resignation of Manacing Member. A Managing Member may resign its 
nanagement authori y at any time on at least 60 days prior wrinen notice to the other Members, 
cr at any time on) :if required to do so by applicable regulations or other Jaw. Upon any 
resignation, a maj rity-in-interest of a11 the Members, including the resigning Managing 
?If ember, may_ �~�p�p�o� nt �a�~� �s�u�c�c�~�~�s�?�~� to assume the resigning Managing Member's management 
responsibilities und this Agreement by desTgii.aiing �~�s�u�c�h� successor inwrinen notice to·alt other 
l.1embers. A resi ation need not be accepted in order for it to be effective. The resigning 
Managing Member haJJ cooperate in effecting an orderly transition in the management of the 
Company with any ,ccessor Managing Member. 

(m) Effect of Resignation. Removal or Replacement. Termination of a 
Managing Member' status as Managjng Member, whether by removal, resignation, or other 
1:vent, does not c nstitute a withdrawal, abandorunent or forfeiture of such Member's 
membership interest in the Company, and such Member shalJ retain all ofhis or its membership 
interest in the Com any, other than its management functions as a Managing Member. If the 
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I 

new or replacement �~�a�n�a�g�i�n�g� Member has no membership interest in the Company, he shall be 
designated as a ··Man ge:r'' of the Company, and the Company shall file any required amendment 
to :ts Ar1icles ofOrg iz:ation indicating that the Company is .. manager managed." 

' I j 

7. Liabilin.; Indemnification. 

(a) JNo Personal Liability to Third Parties. Except to the extent �r�b�~�u�i�r�e�d� by 
the Act or other appl cable Jaw or as expressly provided in this Agreement, as amended from 
time to time, all debt , 1obligations and �J�i�a�b�i�l�i�t�i�e�~� �o�~� the �C�o�m�~�a�n�.�y�!� :'hether arising in contract, 
to1t or otherwise, sh I be solely the debts, obhgat10ns and habthtJes of the Company and no 
M,:mber shall have �~�:�y� personal liability for any such debt, obligation or liability of the 
C<•mpany solely by rcjast:m of being a Member or exercising management authority as a Member. 

(b) 'Indemnification. To the fullest extent permitted by the Act, the Company 
hereby agrees to ind 1nify and save each Member from and against any and all third party 
claims, liabilities, d a1ges, losses, costs and expenses, including, without limitation, (i) amounts 
paid in satisfaction o judgments, in compromises and settlements, or as fines and penalties and 
(ii) reasonable couns 11ees or other costs and expenses of investigating or defending against any 
claim or alleged clai by a third party, of any nature whatsoever, known or unknown, liquidated 
or unliquidated, that e incurred by the Member by reason of any act perfonned or omitted to be 
pafonned by the Me ber in connection with the business of the Company; provided, however, 
th �:�~�.�t� indemnification der this Section 7Cb) shall be available only if (i) the Member acted in 
gc od faith and in a m er it reasonably believed .to be in, or not opposed to, the best interests of 
the Company, (ji) t e action (or inaction) of the Member did not constitute fraud, gross 
m gligence, wiJJful isconduct or a breach of fiduciary duty by such Member and (iii) with 
respect to any crimi al action or proceeding, the Member had no reason to believe that its 
cc nduct was unlaw 1. The termination of any proceeding by settlement, judgment, order or 
upon a plea of nolo £Ontendere shall not, of itself, create a presumption that the Member's 
cc,nduct constituted aud, gross �n�e�g�l�i�g�e�n�c�e�~� willful misconduct or a breach of fiduciary duty. 
T1e satisfaction of y indemnification and any saving hannless pursuant to this Section 7(b) 
st al1 be limited to Co pany assets and no Member shall be personally liable on account thereof. 

(c) • [\dvance of Expenses. Expenses incurred by a Member in defense or 
st:ttlement of any �c�l�a�~�m�,� sha]] be advanced by the Company prior to the final disposition thereof 
upon receipt of an u d1!rtaking by or on behalf of the Member to repay the amount advanced to 
the extent that it shal be dete:nnined uJtimately that the Member is not entitled to be indemnified 
�h�~�:�r�e�u�n�d�e�r�.� The right (onne-Memoer lo tne-inoenui1ficariorrprovided herein shaUbe cumulative- · 
o:: and in addition tp, any and a]] rights to which the Member may otherwise be entitled by 
wntract or as a �m�~�t�'�l�e�r� of law or equity and shall be extended to the Member's legal 
representatives and �p�~�r�m�i�n�e�d� successors and assigns. 

(d) �~�)�u�t�v�i�v�a�J�.� The rights to indemnification and reimbursement or 
advancement of expenses provided by, or granted pursuant to, this Section 7 shall continue as to 
a Member who has �~�c�:�:�a�s�e�d� to be a Member and shaJJ inure to the benefit of the successors 
e:;ecutors, administrators, legatees and distributes of such person. ' 
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(c) cmtract. The provisions of this Section 7 shall be a contract between the 
Conpany and each M mber who serves in such capacity at any time while this Section 7 is in 
effect pursuant to whi h the Company and each such Member intend to be JegaJJy bound. No 
repc:al or modification f this Section 7 shaiJ affect any rights or obligations with respect to any 
stat:: of facts then or c:retofore existing or thereafter arising or any proceeding theretofore or 
thet eafter brought or c:atened based in whole or in part upon such state of facts. 

(f) ubordination. The obligations of the Company under this Section 7 shall 
be :;ubordinated to rep )'ment of any loans made to the Company if and to the extent required by 
apJ: licabJe Joan docum nts; provided that any such subordination of payment shall not affect the 
right of any Member t indemnification under this Section 7, but shall only postpone the time at 
wh ch the Company is permitted to make payment in respect of its obligations under this Section 

1. 

8. 

{a) 

(i) A Member may not Transfer alJ or any part of the Member's 
membership interest td an Assignee may not Transfer all or any part of the Assignee's 
Ec )nomic Rights unle s the non-transferring Managing Member(s) and a majority-in-interest of 
all Members consent, ·n writing, to the Transfer, or except as provided in Section 8(b), Section 
M5), Section 8(d) or S <:tion 11. Any Person who acquires aJJ or any portion of any membership 
interest or any Econo :ic Rights in the Company by Transfer takes subject to the provisions of 
Se :tion 11 hereof. 

ii) Except as provided in this Section 8(a)(ii), Section 8(c) or Section 11, 
a Transfer of a mem f:rship interest or any portion thereof shalJ convey only the Economic 
Ri sJlts associated wit the Transferred �m�e�m�b�e�r�~�i�p� interest, and not convey any rights to manage 
the: business or affairs of the Company or other rights of membership, unless the non-transferring 
M maging Member(s) and a majority-in-interest of all Members specifically consent. in writing. 
to the admission of th Transferee as a member to the Company, which consent may be granted 
or withheld in their s )e and absolute discretion. Notwithstanding any other provision of this 
Agreement, a Managi g Member's rights to manage the Company as a Managing Member may 
net be fractionated, d shaH be held at aU times only by one Member. Any Transferee shaU, as 
a :ondition-t& being lmitted as-a Member, execute a. signature_ addendum to_this. Agreement . 
agreeing to be bound y lhe terms and conditions oflhis Agreement. 

(b) Permitted Transfers of Economic Ri!!hts to or for the benefit of Family 
Members. Notwithst ding the restrictions of Section 8. J(a}(i} but subject to Section 8.1(a)(ij), a 
Member or Assignee may Transfer an or any ponion of his Economic Rights to a Permitted 
T1ansferee without t e prior approval of any other Member, provided, that he sha11 provide 
wiitten notice ofthe ransfer and a copy of the executed instrument ofTransfer to the Company 
nc later than thirty (3 ) days following the date of the Transfer. If the transferee is an entity, a 
ccpy of the entity's o ganizationaJ documents shaH �a�l�~�o� be delivered to the Company with such 
nctice, so that the Co pany can verify comp]iance with the requirements of this Agreement 
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(c) Q!ber Pennitted Voluntary Transfers. Each of Libennan and MitchelJ 
ma:f Transfer up to twenty five percent (25%) of his original membership interest (i.e., up to a 
twelve and one-half percent (12.5%) Percentage Interest) in the Company to one ot;more Persons 
oth::r than Pcnnitted Transferees, provided that (i) any such transferee shall not acquire any 
rights as a managing mc:mber of the Company and the transferee shaJI be a non,.r;nanaging 
Member of the Company, (ii) the transferee shall have sufficient net worth to meet its o'bligations 
to contribute capital pursuant to Section 3Cb) hereof, as demonstrated to the reasonable 
satisfaction of the non-lrEmsferring Managing Member prior to the Transfer, (iii) the instrument 
of Transfer shaH contain an express statement that the membership interest being transferred 
co\ eys no rights to manage the Company and shaiJ otherwise be in fonn and content approved, 
in writing, by the non-transfening Managing Member prior to the date of Transfer, such approvaJ 
not to be unreasonably withheld, conditioned or delayed, (iv) ifthe Transfer is not just a Transfer 
of Economic Rights but is intended to convey a non-managing membership interest in the 
Co :npany, the transferee :;haJJ, as a condition to being admitted as a Member, execute a signature 
addendum to this A$fe,ement agreeing to be bound by the terms and conditions of this 
Agreement, (v) a copy of the executed instrument of Transfer and the original signature 
adclendum shaH be dellivc:red to the Company promptly folJowing the date of Transfer, and (vi). 
the Transfer shall be in .accordance with, or pursuant to an exemption from, federal and state 
securities laws (provided that the Company has no obligation to register i_ts membership 
int•:rests). 

(d) Ce:rtain Involuntary Transfers of Economic Rights. The Company and the 
Mtmbers will recogniae �~�m�d� respect as valid any involuntary transfer of a membership interest or 
po1tion thereof that occurs by operation of Jaw, such as a transfer pursuant to a divorce decree, to 
a t"Ustee in bankruptcy upon the filing of a voluntary petition in bankruptcy or a transfer to an 
indvidual Member's estate upon that Member's death; provided, however, that such transfer will 
on:y effect a transfer of the Economic Rjghts associated with the transferred interest, and the 
tra:1sferee wi]) not be admitted as a member of the Company unless �t�h�~� Managing Member and a 
majority-in-interest of all Members consent to such admission in their soJe and absolute 
discretion, nor will the transferee succeed to or possess any management or approval rights. 
Tnmsfers occurring by operation of law upon a voluntary act of a Member, such as a merger, are 
no· permitted by this Section 8(d). 

(e) In!;lirect Transfers. A Transfer of any of the interests in a Member that is 
an entity sha_l! �~�e� �d�e�~�m�e�d�_�~�_� �!�!�_�~�~�~�~� o_f �~� �J�:�C�!�l�1�~�(�)�n� of a membership interest in the Company for 
the purposes of this Section 8 and shaJJ be subject 10 all of tlie provisfoJisoT inis Agie-erneni -In-­
respect ofTransfers �o�f�m�t�~�r�n�b�e�r�s�h�i�p� interests in the Company. 

(f) Prohibited Transfers Void. Aily Transfer of membership interests in the 
Company in violation of the provisions of this Agreement shall be void. 

9. Term; D:issolution. The Company shall continue m existence until the 
ocl"urrence of any of the following events: 

(a) �T�h�t�~� sale of all or substantial1y all of the assets ofthe Company; or 
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(b) (Ilu: written election of the Managing Member and a majority-in-interest 
of all Members of the �~�o�:�m�p�a�n�y� to dissolve the Company. 

Th �~� death, incompete*ce, withdrawal, insolvency or bankruptcy of a Member shaJJ not dissolve 
the Company, but thejoccurrence of such events with respect to all Members shall dissolve the 
Company upon the OCfurrence of any such event with respect to the last of the Members to be so 
aff::cted. ' 

10. �L�i�q�u�i�d�~�t�i�o�n�.� Fo11owing dissolution of the Company in accordance with Section 
9 <.bove, the Compan 's business shall be wound up and the Company liquidated, in a manner 
�d�e�:�;�i�~�e�~� to preserve. r. �r�e�a�l�i�z�~� the fair �v�a�~�u�e� of the Company's assets. The proceeds of the 
liq u1dat1on shall be d1 tnbuted m the followtng manner: 

(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

1rst, to the payments of the expenses ofliquidation; 

e.::ond, to pay the debts and obligations of the Company, excluding debts 
wing to Members but including any loans made by Affiliates of any 
ember; 

�~�h�i�i�r�d�,� to the establishment of any reserve which the Managing Member 
jshall deem reasonably necessary for contingent or unforeseen liabilities; ·. 

fourth, to repayment of any outstanding debts (excluding Member loans) 
oMembers; 
filth, to repayment of loans made by Members to the Company; provided, 
c1wever, that if such loans are outstanding to more than one Member and 

�h�~�r�e� arc not sufficient funds remaining to pay a)] amounts owed on such 
oans, then, to the extent that the outstanding amounts of principal and 
accrued but unpaid interest on such loans are not proportionate to such 

embers' relative Percentage Jnterests, payment shaJJ be made first 
entirely to the Member who is owed more than such proponionate share 
ntil the amounts owed to such Members are in proportion to their relative 
c:rcentage Interests, and thereafter each sha1J be paid pro rata in 
roportion to their relative Percentage Interests; and 

·- . - . ·-- -

maJJy, in accordance with Section 5. 

11 Buy-S II. Mitchell and any of his pennit1ed successors and assigns, on the one 
hand (the "Mi1cbeJI roup"). and Liberman and his respective pennined successors and assigns, 
on the other hand (th ":Liberman Group''), shaH have the rights of purchase and sale provided 
by this Section 1 J, to e exercised upon delivering a written notice any time after one year from 
th1: dare of this Agre ment (an "EJection Notice"). The group giving the Election Notice as 
provided herein is re erred to as the "Electing Group," and the group receiving the Election 
Notice is referred to s the "Notice Group." In issuing or responding to an EJection Notice 
hereunder, the action fmembers of the Mitche1J Group or Liberman Group holding at least 75% 
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oft1e distributive shares of all of the members of that group shaJl constitute the action of, and be 
bin•ling upon, all ofthe members of that group. 

(a) .In.vocation of Buy-Sell Procedure. The buy-sell procedurq Fstablished in 
thi! Section 11 is initiated by the giving of a written Election Notice which states an amount (the 
"Stated Amount") to be: used in computing the Net Equity (as defined in Section �1�1�~�)� hereof) 
of the Members' interests, to the members of the Notice Group. The date that an Elect n Notice 
is delivered is herein referred to as the "Election Day." The Electing Group shaU 
simultaneously deliver a copy of the Election Notice to the firm of independent certified public 
accountants regularly employed by the Company (the "Acc:ouotants"), who shall compute the 
each Member's Net Equity as required by Section l}(c) hereof. 

(b) EJITect of Election Notice: Buy-Sell Price. An Election Notice shall 
constitute an �i�r�r�e�v�o�c�a�~�h�:� offer by the EJecting Group either to (1) purchase all, but not Jess than 
all, of the interests in �~�c�~� Company of the Notice Group, or (2) sell all, but not Jess than all, of its 
or their interests in �~� Company to the Notice Group. The price at which the interest of any 
M1!mber in the sellin$ group is purchased and sold under this Section 11 (the �"�B�u�y�~�S�e�l�l� Price" 
of such interest) is thejNet Equity thereof, determined as of the Election Day. 

(c) iNet Equity. The .. Net Equity" of a Member's membership interest in the 
Cc,mpany, as of any jday, shall be the amount that would be distributed to such Member in 
�l�i�~�u�i�d�a�t�i�o�n� of the �C�o�~�p�a�n�y� pursuant to Section 10 hereof if (1) aJl of the Company's property 
wc:re sold for the �S�t�a�~�d� Amount, (2) the Company paid its accrued, but unpaid, liabilities as of 
�t�h�~� Election Day {i clluding, for this purpose, transfer taxes on the assumed sale of the 
Company's property ;md established reserves pursuant to Section 10 for the payment of 
re isonably anticipat contingent or unknown liabilities as of the Election Day, and (3) the 
Company distributed be remaining proceeds to the Members in liquidation, all as of such day, 
provided that in dete ,ining such Net Equity, no reserve for contingent or unknown liabilities 
sf. all be taken into a cclunt if one or more individual members of t}le Selling Group having a 
si p1ificant net worth in the sole opinion of the Purchasing Group (or his successor in interest) 
a{;rees to indemnify e Company and aJJ other Members for that portion of any such reserve as 
w:mld be treated as �~�l�l�v�i�n�g� been withheld pursuant to Section J 0 from the distribution such 
1v. ember would have received pursuant to Section J 0 if no such reserve were established. The 
Net Equity of a �M�e�~�h�e�r�'�s� membership interest in the Company shaH be determined by the 
Accountants, �w�i�t�h�o�u�~� allldit or certification, from the books and records of the Company, within 
tv,enty(20) �d�~�y�s� �a�~�f� 1he day the Accountants are informed, in writing, of the Stated Amount, 
rutd the amount of suj:h Net Equity snalToedisCfosear<fthe-company amteach-ofthe Members­
b:l written notice to! each Member sent by overnight courier or certified mail return receipt 
rtquested (the "Net Jtquity Notice"). The Net Equity determination of the Accountants shall be 
fi na1 and binding in �~�h�e�:� absence of a showing of gross negligence or wiHfuJ misconduct. The 
Accountants shaH cqm;ult with the SeJling and Purchasing Groups before deciding upon the 
appropriate amount jof reserves used for making the ca1culations hereunder. The cost of 
d !tennining Net �E�q�~�i�t�y� shaJJ be borne by the Company and shaH be treated as an expense for 
p Jrposes of such det,mlination. 

(d) I �~�o�t�i�c�e� Group's Election to Purchase or Sell. for a period (the "Election 
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Period'') ending at II �:�~�9� p.m. (local time at the Company's principal place of business) on the 
tenth (1 �0 �1�~� business �~�a�y� following the date the Purchasing Group receives the Net Equity 
Notice, the Notice �G�r�o�~�p� shaH have the right to elect to purchase the entire Membership Interest 
of the Electing Group, !bY giving notice thereof (the "Purchase Notice .. ) to all Members. If the 
No1ice Group is �w�i�1�1�i�n�~�o� purchase, pursuant to a valid Purchase Notice, the entire interest of the 
Ele::ting Group, theN tic:e Group shall become the "Purchasing Group'" and shall be obligated 
to purchase the entire c:mbership interest of the Electing Group and the EJecting Group shall 
become a "Selling �G�~�o�u�p� .. and shaJl be obligated to sell its entire Interest to the Purchasing 
Group. In any other ase, the Electing Group shall become the Purchasing Group and shall be 
obligated to purchase e entire Membership Interest of the Notice Group, who shall become the 
Selling Group and sh 11 be obligated to sell its entire Membership Interests to such Purchasing 
Gmup. Members of e Purchasing Group may agree among themselves as to which members 
thereof will purchase 1: membership interests of members of the Selling Group, and in what 
pn,portions, provided that all membership interests of the SeJJing Group shall be purchased as 
provided in this Secti U. 

(e) •mosit. The Purchasing Group shan deposit an amount, in cash, ·equal to 
ten percent (10%) o the Selling Group's Net Equity with the attorney {or Jaw finn for the 
Selling Group, as escr w agent ("Escrow Aeent''), before the close of business on the fifth (Sth) 
business day after the date that the group that is the Purchasing Group is determined pursuant to 
Section 1 l(d) (the "D posit"), provided that the SeHer's Group has identified an attorney or law 
firm with offices in ew York to act as Escrow Agent. lf not, the Deposit will be deposited in 
th·! attorneys in New ork designated by the Purchasing Group. 

(f) �~�e�r�m�s� of Purchase; Closing. The closing of the purchase and sale of the 
Sdling Group's me crship interests (the "Buy-Sell Closing'') sha11 occur on a date and time 
mutually agreeable to the Purchasing and the Se])jng Groups, which shall not be later than 10:00 
A.M. (local time at e place of the closing) on the first business day occurring on or after the 
ninetieth (90th) day following the last day of the Election Period and at such place as is 
dt:signated by the P c:hasing Group's lender, if any, or if no such lender, at such place as is 
mutua1ly agreeable t t:he Purchasing Group and SeiJing Group, or upon the fai]ure to agree, at 
tl:e Company's princ pal place of business. At the Buy-Sell Closing, the Escrow Agent sha11 
rt )ease and distribut the Deposit to the Selling Group and the Purchasing Group shall pay the 
balance of the Buy-S JJI Price, as adjusted pursuant to this Section l HO, of the SeJJing Group's 
rr embership interests tc• the Sel1ing Group, in each case by cash, certified or bank check, drawn 
0:1 a Ne.w_ York �C�l�.�~� .. �~�~�g�_�}�l�_�q�!�J�~�~� �.�l�?�?�~�!�J�!�~�e�r� bank, or by wire transfer of immediately available 
fHnds, and the Sellin Group shaH deliver .. to-ifie Piirchasmg ·Group .. goodline,·rree·anctdeaf"of· 
a:1y liens, claims, en mbrances, security interests or options (other than those imposed pursuant 
to the terms of this greement or granted or imposed in connection with financing obtained by 
the Company) to th Selling Group's membership interests thus purchased. At the Buy-Sell 
closing, the Purchasi g Group may offset the amount of principal and interest outstanding on any 
I1efault Loans payab e by the SeJJing Group to the Purchasing Group against the amount to be 
paid by Purchasing roup to the Seiling Group at the Buy-SeiJ Closing. The Purchasing Group 
s: 1al1 acquire the Se ling Group's membership interests subject to any and aU liens, security 
interests, or other en umbrances imposed pursuant to the terms of this Agreement or granted or 
imposed by the SeJJi g Group in connection with financing obtained by the Company. At the 
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Buy-Sell Closing th members of the Selling Group shall execute such documents and 
imtruments of conv ance as may be necessary or appropriate to confinn the transactions 
co:1templated hereby, in.cluding, without limitation, the transfer of the membership interests of 
the: Selling Group to �h�~�:� Purchasing Group and the assumption by the �P�u�r�c�h�a�s�i�n�~� Group of the 
Selling Group's obli ations with respect to the SelJing Group's membership interests so 
transferred to the rc:hasing Group. The reasonable costs of such transfer �a�n�~� closing, 
inc:Juding, without li itation, attorneys' fees and filing fees incurred by the Company, shall be 
di·lided equally between the SeJJing Group and the Purchasing Group; except that the SeJling 
Gt oup and Purchasing Group shall each be responsible for payment of their own attorney fees. 

(g) �~�o�m�p�l�e�t�e� Termination of All Interests. 

{i) Withdrawal. The members of the Selling Group shall remain a 
Member (or Transferee holding only economic rights, as the case may be) with all management 
3Jld other rights and o1bligations provided herein (but, notwithstanding any provision of this 
�A�,�~�e�e�m�e�n�t� to the contrary, no obligation to make further contributions, or guarantee any debt or 
otherwise incur a new J:inancial obligation to the Company or any of their respective members 
from and after the Election Day) until their membership interests are purchased in accordance 
w .th Section lHdl here:of. Upon the Buy-Sell Closing, the Selling Group shall be deemed to 
�h�~� ve transferred a)] of their right, title and interest in and to their membership interests to the 
members of the Purchasing Group who purchase such interests, and to have withdrawn as 
Members (or Transferee:s) from the Company. 

(ii) Tennination of Guarantees. Securitv Interests. In the event that 
any members of the �S�c�~�l�l�i�n�g� Group or any of their Affiliates have guaranteed, or pledged or 
�a�~�s�i�g�n�e�d� any coJlateral (other than their membership interests in the Company) to secure, any 
C Jmpany indebtedness, the members of the Purchasing Group shaJJ, at their sole cost and 
e':pense, no later than, and as a condition to, the Buy-Sen Closing, obtain the complete release of 
S\1ch guarantees and/or coJiateral. Written evidence of such releases reasonably satisfactory to 
tl: e Selling Group shan be provided at the Buy-SeJI Closing. 

(h) E_ayment of Loans Made by the SeJling Group. At the Buy-SeU Closing, 
alld as a condition thereto, the Company sha1J pay aJJ accrued and unpaid interest and remaining 
p;incipal of any loans made by members of the Selling Group, as we]) as any other sums then 
d·1e and payable by the Company to members of the Sel1ing Group in accordance with the tenns 
o:- this- Agreementr Notwithstanding any. provision.o!this..Agrecmenllo �t�h�~�_�c�o�n�t�r�a�r�y� .. (ilit shalL .. 
b·! the obligation of the: members of the Purchasing Group to provide any and an funds to the 
Company necessary to make the payments required by this Section 11 (g), (ii} the consent of the 
S !lling Group shall not be required to pennit the Purchasing Group to make an additional capital 
contribution, to cause the Company to borrow such funds or to admit one or more new Persons 
a:; Members who are providing all or a portion of such funds, provided such contribution, 
b. mowing or admission occurs simultaneously with the Buy-Sell Closing. 

{i) Failure to Make Deposit or to Close. 
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(A) lf the Purchasing Group fails to make the Deposit as required in 
Section Jl(e), the Purchasing Group shall be deemed to have irrevocably elected to be the 
Selling Group and the original Electing Group shall become the Purchasing Group, but shall not 
be Jbligated to make the Deposit. 

(B) If the Purchasing Group (or assignee pursuant to Section J ](j)) 
fails to pay the entire Buy-Sell Price of the Selling Group's membership interests or otherwise 
fai: s to close on the Buy-Sell Closing ("Closing Default"), then the SeJJing Group and the 
Pu ·chasing Group �a�~�c�e� that the Escrow Agent shaJI promptly pay the entire Deposit to the 
Se:ling Group as liq idated damages for the Purchasing Group's Closing Default The 
Purchasing Group he eby acknowledges and agrees that such amount is fair and reasonable 
liquidated damages fo any such default, agrees not to contest any payment thereof and waives 
air( defenses it has to ontest the payment of such liquidated damages to the Selling Group. ln 
ad:jition, the Semng r,oup may elect, by written notice to the Purchasing Group delivered 
within ten (1 0) days fter the Closing Default, to purchase all, but not less than all, of the 
rnc:rnbership interests of the Purchasing Group at the Buy-Sell Price for such interests (the 
.. Purchase Notice''), n which case the Purchasing Group shaH become the Selling Group and 
tht: Selling Group s an become the Purchasing Group under this Section 11 effective 
irr.mediately upon del vf.:ry of such notice, provided, however, that the new Purchasing Group· 
shall not be required to make the Deposit required by Section J](e) hereof. The Buy-SelJ 
Closing for such trans ction shaH occur on a date and time mutua11y agreeable to the Purchasing 
and the Selling Grou , which shall not be later than 10:00 A.M. (local time at the place of the 
closing) on the first b siness day occurring on or after the ninetieth (90th) day following the date 
th �~� Purchase Notice as delivered to the former Purchasing Group, and otherwise in accordance 
w: th the tenns and co di·tions of this Section 1 l (other than those relating to the Deposit). 

(j) Purchasing Group's rughts to Assign. The Purchasing Group may assign 
iu rights to purchase e: Selling Group's membership interests to one or more Persons on such 
te:ms and conditions it deems advisable, provided, however, that the Purchasing Group shall 
remain primarily liabl for closing on the purchase of the SeiJing Group's membership interest at 
the Buy-Sell Closing, hoouJd the assignee default. 

12. Arbitr tioo of Disputes. In the event of any dispute, controversy or c1aim 
b1:tween the panies u der or relating to this Agreement (a ADisputt>®), then upon written notice, 
�s�J�~�e�c�i�f�y�i�n�g� the claims, the basis thereof and the relief sought, given by the initiating party to the 
other party, the.Dispu �e�~�m�U� . .he �~�~�~�Q�l�Y�~�b�Y� �b�i�n�Q�.�i�_�Q�g�_�~�!�Q�i�!�r�~�t�i�o�n� �i�~�-�~�~� York, New York in 
a':cordance with the ommercial Arbitration Rules of the American ArbliratTon Associatiolithen 
ir effect, as modified y this Section 12. An arbitration award rendered by the arbitrators wilJ be 
fi naJ and binding on t e parties and may be filed with any coun having jurisdiction over the 
p;lrties or their prope y :as a basis of declaratory or other judgment or the issuance of execution, 
ir eluding, but not lim ted to, any state or federal court in the State of New York. Each party 
h!reby consents to th j"u.risdiction of such couns and agrees that in addition to a]] other 
p !nnined manners, s ice of the summons and complaint in any such action may be made by 
rr ailing same to the p nies at the addresses set forth in the Agreement (or to such other address 
v. hich is indicated in 'ting) by certified maiJ (return receipt requested). The Dispute wilJ be 
n·solved by a panel o three neutral arbitrators to be selected as foJJows: each party will select 
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011e arbitrator within ftc: en ( 1 5) days of the receipt of notice from the initiating party with 
respect to the comme cement of the arbitration of the Dispute, and the two arbitrators so selected 
will choose a third ar itrator with ten ( 1 0) days after their appointment. The arbitrators shall 
schedule a hearing as soon as possible taking into consideration the matters at issu¢, including, 
without limitation, th complexity ofthe issues relating to the Dispute and the need for discovery 
in preparation for sue hearings. All hearings shall be scheduled on consecutive days \P the 
eJ:tent possible. The ction of a majority of the arbitration panel will govern all actioni by the 
p:mel, and the arbitra ors wilJ render their decision promptly but in no event more than 45 days 
al\er the conclusion !submission of evidence. The arbitration award will be in writing and will 
specify factual and le aX basis for the award. Either party may make application to the 
arbitration panel see "ng injunctive relief to maintain the status quo until such time as the 
a:·bitration award is rendered or the Dispute is otherwise resolved. Each party will pay the fees 
a:1d expenses of the arbiitrator selected by it and one-half of the reasonable fees and expenses of 
the third arbitrator. All other fees and expenses of each party (including. without limitation, 
rc:asonable attorneys' fc:es) incurred in cormection with the arbitration or to enforce this 
} .greement will be paid as determined by the arbitrators, who shalJ have discretion to award such 
ft:es and expenses as part of the arbitration award. 

13. Miscelhmeous. 

(a) lvfajoritv-in-Interest. Whenever in this Agreement an action is to be taken 
cr decided by a "majority-in-interest" of a]) of the Members or a group ofMembers, the majority 
i:; to be detennined not on a per capita basis but by reference to the Percentage Interests of the 
Members or the particular group of Members, as applicable. 

(b) ]lower of Attorney. Each Member irrevocably appoints each Managing 
Hember as its anomf:y-in-fact, coupled with an interest, (i) to effect the admission of any 
J'ersons as Members when such admission is otherwise in accordance with the terms of this 
J\greement, (ii) to make any amendments to this Agreement to reflect or implement such 
�~�d�r�n�i�s�s�i�o�n�s� or which are permitted, by the tenns of this Agreement, to be made by solely by the 
Hanaging Member (S\liCh as changes to Exhibit A as described in Section 13(g) below, and (iii) 
t) execute, acknowledge and swear to all docwnents or instruments necessary to carry out the 
�~�c�t�i�o�n�s� described in clauses (i) and (ii) ofthis Section 13(b). 

__ ic} ...... �~�G�~�v�_�e�.�m�i�n�g� Law. This Agreement is governed by and shall be construed in 
:: ccordance with the internal laws o(the-sfate-of �D�e�f�a�\�\�'�a�r�e�~�- exCTudfngiis rules applicable· io-­
c onflict-of-laws. 

(d) Notices. All notices, demands, offers or other communications required or 
permitled by this AgJreement shall be in writing and shall be sent by prepaid registered or 
c enified mail, return receipt requested overnight delivery service, or by hand delivery, and 
< ddressed to the other party herelo at such party's address set fonh in Exhibit A as the same sha11 
be amended from time to time, and shall be deemed given upon the date of delivery. 
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; 
' 

{e) �~�:�c�e�s�s�o�r�s� and Assigns. This Agreement shall be binding upon and inure 
to the benefit of �t�h�~� Members and their respective heirs, representatives, successors and 
pe1mitted assigns. ' 

(1) �~�i�v�e�r�.� The waiver by any Member of any matter provided herein shall 
be effective only if mt::, in writing and signed by such Member. The failure of any party to this 
Ai;rcement to enforce any of its tenns, provisions or covenants shall not be construed as a waiver 
of the same or of the · g.bt of such party to enforce the same. Waiver by either party hereto of 
any breach or default by the other party of any term or provision of this Agreement shall not 
operate as a waiver o any other breach or default. 

(g) Entire Agreement; No Oral Modifications. This Agreement sets forth the 
entire agreement and understanding of the Members and supersedes all prior agreements or 
ur derstanding, wheth oral or written, between the parties with respect to the subject matter of 
thts Agreement. This AJveement may only be amended by a writing signed by the Managing 
Members and a majo 'ty-in-interest of all of the Members of the Company and designated as an 
anendment or modifi at ion of this Agreement; provided, however, that any Managing Member 
may amend this A et:ment to reflect changes in the amount of the Members' capital 
cc ntributions throu the date of such change in Exhibit A; and provided, further, that the 
cc nsent of a Memb shaH be required for any amendment to this Agreement that (i) obligates 
the Member to make additional capital contributions or loans to the Company or to guarantee 
ar.y Company debt o pledge personal assets as security therefor, (ii) deprives the Member of 
limited liability und the Act with respect to his membership interest in the Company, (iii) 
imposes ]imitations r restrictions (beyond those set forth in Section 8 hereof) upon the 
iV ember's rights to tr sfer all or any portion of such Member's interest in the Company, or (iv) 
dt:prives the Member f any rights to manage the Company. 

(h) No Third Party Beneficiaries. The provisions of this Agreement are not 
ir tended to be for th benefit of any creditor or any other Person (other than a Member in his 
capacity as such) to hom any debts, liabilities or obligations are owed by (or who otherwise has 
any claim against) t Company or any of the Members; and no such creditor or other Person 
shall obtain any right w1der any of such provisions or shall by reason of any of such provisions 
rr ake any claim in re pt::ct of any debt, liabj]jty or obligation (or otherwise) against the Company 
o·· any ofthe Mernbe ,s. 

_ .. (i) i .{Jrender. References to "he," "his" or "him" relating to any Member shall 
b! construed in a gehder neutraTiiianner.ano ·snaU be �·�c�o�n�s�t�r�u�e�o�·�a�s�-�r�e�f�e�m�n�g�·�t�o�·�a�n�y�·�M�e�m�b�e�r�~�­
" hether a male, fema,e or an entity. 

(j) ! Attorneys' Fees. In the event of any litigation brought by any Member 
a �~�a�i�n�s�t� the �C�o�m�p�a�n�~

�1� 

and/or any other Member in the Member's capacity as a Member of the 
Company, the prevai "ng party shaH be entitled to recover the reasonable attorneys' fees incurred 
by it in prosecuting o defending against the action. 
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(k) Cc,untemarts. This Agreement may be executed in one or more 
counterparts and by facsiimile, each of which shall be deemed an original and all of which taken 
together shaiJ constitute one and the same instrument. 

[Signatures on next page.] 
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IN WITNES WHE.REOF, tht parties hcl(:to have: executed this Agreement as of the day 
and year rrrst above "tlle:n.. 

DAVID J. MITCHELL 

2] 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day 
and year first above writtcm. 

li 

BARNET L. LIBERMAN II 

DAVID J. MITCHELL 
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Schedule A 

�~�:�o�n�t�r�a�c�t�s� and /or Cash lniCially Contributed 

:'5212!-&-W Schedule A 
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EXHJBJT A 

Capital Contributions and Percentage Interest ofthe Members 

Name and Address 

Barnet L. Liberman 
421 Hudson Street 
New York, NY 10014 

Dnvid J. Mitchell 
c/o Mitchell Holdings LLC 
2C West .55th Street 
Nt:W York, NY 10019 

TOTAL 

'5212J.6·W 

(as of August 17, 2004) li 

II 
Total Contributions: Percentage Jnterest 

$100 50% 

$100 50% 

100% 

Exhibit A 
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EXHIBIT A-1 

�~�C�o�n�t�r�i�b�u�t�i�o�n�'� and Percentage Interest of the Members 
(a& ofDecembcr 15, 2004) 

�~�·�a�m�e� and Addresa 

f.arnet L. libc.nna.n 
�~�2�1� Hudson Street 
New Yorlt. NY 10014 

David J. Mitchell 
l'lo Mitchell Holdings 
:tO West SStb Street 
�:�~�e�w�Y�o�r�k�.�N�Y� 10019 

David J. Mitchell 

2S2121-6·W 

TOTAL 

Contrlbntions to Datt 

$(2,000,1 00) 

$(2,000,1 OOJ 
---S S7S ,548 cash 
--S1,424,SS2 value of membership 

interest in Gaviayana LLC 

Sl4,000.200] 

A -l 

Ptrceota&e 
Interest 
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EXHJBJT �A�~�J� 

Capital Contributions and Percentage lnterest ofthe Members 

Name and Address 

Ba:met L. Liberman 
421 Hudson Street 
New York, NY 10014 

David J. Mitchell 
c/o Mitchell Holdings 
20 West 55th Street 
New York, NY 10019 

CONFIRMED: 

Barnet L. Libennan 

David J. Mitchell 

2 �:�2�1�2�1�-�~�-�W� 

TOTAL 

(as ofDecembcr 15, 2004) lj 

Contributions to Date 

$(2,000,1 00) 

$(2,000,1 00) 
�~�~�-�$� 575,548 cash 
---$1,424,552 value ofmembership 

interest in Gaviayana LLC 

$(4,000,200) 

A -1 

�P�e�r�c�~�b�t�a�g�e� 
Interest 

50% 

50% 

100% 
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EXHJBITB 

Allc·cations of Profits and Losses and Certain Tax Matters 

B-J. Taufion; Capital Accounts. Jt is the intention of the Members that the Company be 
chssified as a partnership for purposes of federal and state income tax law. The Company shall 
establish and maintain a separate capital account (each, a "Capital Account") for each Member in 
ac cordancc with Section 704 of the Internal Revenue Code of 1986, as amended (the "Code") and 
the rules set forth in Treasury Regulations §1.704-l(b)(2)(iv). For purposes of this Agreement, the 
p1ofit ("Profitlt) or loss ("Loss") of the Company for each fiscaJ year shaJJ be the net income or 
nc:t Joss of the Company for such year as detennined for federal income tax pmposes {including 
fer this purpose in such net income or net loss all items of income, gain. deduction or loss that 
aJe required to be separately stated pursuant to Section 703 of the Code). but computed with the 
fc Jlowing adjustments: 

(a) without regard to any adjustment to basis pursuant to Section 743 of 
tt.e Code; 

(b) by inc1uding as an item of gross income any tax-exempt income 
n ceived by the Company; 

(c:) by treating as a deductible expense any expenditure of the Company .. 
d•!Scribed in Section 705(a)(2)(B) of the Code; 

(d) in lieu of the depreciation. amortization and other cost recovery 
d �~�d�u�c�t�i�o�n�s� taken into account in computing such taxable income or Joss, by taking into account 
ir .stead depreciation in �~�~�c�c�o�r�d�a�n�c�e� with Regulations Section 1. 704-1 (b )(2)(iv )(g); 

(c:) in the event that any asset of the Company is distributed in kind to a 
Member or there is a liquidation of the Company pursuant to Section 10. by incJuding the 
d Jference between (i) a:n amount equal to the book value of such asset on the date of such 
d .stribution and (ii) the fair market value of such asset on that date, as detennined by the 
:t-.lanaging Members in their reasonable judgment; 

(j) by computing gain or Joss resulting from any disposition of an asset by 
tl1e Company from which gain or loss is recognized for federal income tax purposes with 
�r�c�:�f�e�r�e�l�!�C�~� t() �t�h�c�:�J�:�>�~�~�k� �_�y�_�~�~�e�_�~�[�t�!�J�~�~�~�!�e�!� �{�~�~�~�~� �~�~�j�~�~�!�J�l�1�e�n�t� for depreciation in accordance with 
Regulations Section I. 704-1 (b)(2)(iv)(g)), notwithstanding-that the-adjusted bisTsior federal-- -
i11come tax purposes of such asset differs from such book value; and 

(g) after making the special allocations (if any) required by Section B-4. 

The amounts of the items of income, gain, Joss or deduction of the Company to be speciaJJy 
a located pursuant to Section B-4 shaJl be detennined by applying rules analo,gous to those set 
forth in subsections (a) 11hrough (1}. 

B-2. AJlorations of Profits. From and after the date of this Agreement, Profits for each 
fiscal year shall be �a�1�1�o�c�~�'�t�e�d� to the Members as follows: 
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(a) first, to the Members who have received allocations of Losses for earlier 
fis·:al years pursuant to S,ection B-3lcl, pro rata, in proponion to the cumulative amount of those 
Losses previously aiJocated to them, until those Members have received �c�u�m�u�l�a�t�i�v�~� allocations of 
Pmfits pursuant to this Section B-2{a) for the current fiscal year and an prior fiscal years equal to the 
cumulative amount oflo!;ses allocated to them pursuant to Section B-3(c) for all prior fiscal years; 

; 
(b) second, to the Members who have received aJJocations of Losses for 

earlier years pursuant to Section B-3(b). pro rata, in proportion to the cumulative amount of those 
u•sses previously aJJocatcd to them, until those Members have received cumulative alJocations of 
Ptofits pursuant to this ,Sr-ction B-2M for the current fiscal year and all prior fiscal years equal to the 
�c�~�,�;�m�u�l�a�t�i�v�e� amount ofLosscs aJJocated to them pursuant to Section B-3Cb) for all prior fiscal yean; 

(c) finally, to the Members in proportion to their Percentage Interests. 

B-3. Allocatipn of Losses. From and after the date of this Agreement, Losses shall be 
a11ocated to the Memben; as follows: 

�(�~�1�)� first, to the Members who have received allocations of Profits for earlier 
y1:ars pursuant to Section B-2(c), pro rata, in proportion to the cumulative amount of those Profits 
p:·eviousJy alJocated to them, until those Members have received cumulative �a�J�l�o�~�t�i�o�n�s� of Losses 
p Jrsuant to this Section B-3(a) for the current fiscal year and a11 prior fiscal years equal to the 
c·1mulative amount ofProfits aJJocated to them pursuant to Section B-2(c) for alJ prior fiscal years; 

0J) second, to the Members who have positive Adjusted Capital Accounts {as 
defined in Section B-4Cg) below), pro rata, in proportion to the respective amounts of their positive 
).djusted Capital Accounts, until the Adjusted Capital Accounts of those Members are reduced to 
zero; and 

(c) finally, to the Members, in proportion to their Percentage Interests. 

B-4. Special Allocations to Complv with Section 704 Regulations. 

(a) Ninimum Gain Chargeback. Notwithstanding any other provision of this 
Agreement to the contrary, if there is a net decrease in Company minimum gain (determined in 
�~�.�c�c�o�r�d�a�n�c�e� with Regulations Section 1.704-2(d) as if the Company were a partnership) 
("Company �~�1�i�n�i�m�u�m� Gain') during any fiscal year, then there shall be specially aJlocated to 
c:ach Member irems-of Company-inwme--and-gain for such-year (and,_ if �n�e�c�e�s�s�a�r�y�~� �S�\�l�b�~�~�q�\�l�e�n�t�_� _ 
(]seal years) in an amount equal to such Member's share of the net decrease in Company 
Minimum Gain (detennined in accordance with Regulations Section 1.704-2(g) as if the 
Company were a partnership). The items to be so aUocated shan be determined in accordance 
·Nith Regulations Section 1.704-2(1)(6) and 1.704-2(j)(2){i) and (iii). This Section B-4(a) is 
: ntended to comply with the minimum gain chargeback requirement in Regulations Section 
1.704-2(1) and shal1 be interpreted consistently therewith. 

(b) Member Minimum Gain Chareeback. Notwithstanding any other 
novision of this Agr/eement to the contrary, if there is a net decease in Member Minimum Gain 
:luring any �f�i�~�c�a�l� year, then each Member shall be speciaJJy alJocated items of Company income 
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and gain for such year (apd, if necessary, for subsequent fiscal years) in an amount equal to that 
Member's share, if any �(�~�e�t�e�n�n�i�n�e�d� in accordance with Regulations Section 1. 704-2(i)(4)), of 
the net decrease in �M�e�m�~�e�t�·� Minimum Gain. The items to be so allocated shall be determined in 
acco:·dance with the pro\1is:ions ofRegulations Section 1.704-2(i)(4) and 1.704-2(j){2)(i). As used 
herein, the term "Member Minimum Gain, shall have the meaning ascribed to partner 
nonrecourse debt minimum gain, determined in accordance with Regulations Sections 1.704-
2(i)( 2) and 1. 704-2{i)(3). This Section B-4(b) is intended to comply with the minimum gain 
chargeback requirement in Regulations Section 1 .704-2(i) and shaH be interpreted consistently 
therewith. 

(c) Limitation on Losses. Notwithstanding the provisions of Section B-3. if 
the allocation of a Loss to a Member for any fiscal year pursuant to Section B-3 would cause or 
increase a negative �b�a�l�a�n�c�1�~� in the Member's Adjusted Capital Account on the last day of the 
fiscll year, then the portion ofthe Loss that would have such effect shall instead be specially 
allocated among the Members who have positive balances in their Adjusted Capital Accounts on 
the last day of the fiscal yc:ar. The Loss to be specially allocated pursuant to the preceding 
sen·.ence shall be allocated among the Members referred to in the preceding sentence, m2 rata. in 
pro ?Ortion to their respective Adjusted Capital Accounts. 

(d) Qn>ss Income AUocation/Oualified Income Offset. If, at the end of any 
fiscal year, one or mote Members would otherwise have a negative balance in their Adjusted 
Capital Accounts (as defined below), then income (including, if necessary, gross income) and 
gain for such fiscal year (and, if necessary, subsequent fiscal years) shaJJ be allocated as quickly. 
as possible among all Members who have such negative balances in their Adjusted Capital 
Accounts, Q[Q rata, in proportion to their respective negative balances to the extent necessary to 
eli:ninate such negative balances as of the end of such fiscal year; provided that an allocation 
pu·suant to this Section I3-4{d) shan be made only if and to the extent that such Member would 
ha·te such a negative balance in the Member's Adjusted Capital Account after all other 
allocations provided for in this Exhibit B have been tentatively made as if this Section B-4(d) 
wne not a part of fuis Agreement. The allocations referred to in this paragraph shall be 
interpreted and applied, inter alia, to satisfy the requirements of Regulations Section 1.704-
1 (l)(2)(ii)(d)(3). 

(e) Member Nonrecourse Deductions. Notwithstanding any other provision of 
thts Agreement to the contrary, Company losses and deductions that are attributable to a 
pH1icular Member Nonrecourse Liability (as detennined in accordance with Regulations Section 
l. 704-2(i)(2)rsnalfoe srlecially alJocated to- the Mernber(s} who bear(s}the �e�c�o�n�o�m�j�~� �r�i�~�_�k�_� Qfloss 
fer such IiabiJity. As used herein, the term "Member Nonrecourse Liability" shaH have �t�h�~�- . 
s<me meaning ascribed 1lO .. partner nonrecourse liability" set forth in Regulations Section 1.704-
2c b)( 4). This Section B-4(e) is intended to comply with the allocation provision of Regulations 
S !ction 1.704-2(1)(1) and shall be interpreted consistently therewith. 

(f) Nonrecourse Deductions. Nonrecourse deductions (as defined in 
Regulations Section 1.704-2(b)(l) and l.704-2(c)) for any �f�i�~�c�a�l� year shalJ be specialJy aHocated 
tCI the Members in accordance with their Percentage Interests. 
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(g) �~�j�u�s�t�e�d� Capital Account. The term "Adjusted Capital Acc:ount" shall 
mem the balance in s*ch Member's Capital Account as of the end of the relevant fiscal year, 
aft,:r giving effect to the following adjustments: (i) crediting to such Capital Account any 
amounts that such Member is ob1igated to restore or is deemed to be obligated to rfFtore pursuant 
to Regulations Sections 1.704-1(b)(2){ii)(b)(3), 1.704-l(b)(2)(ii)(c), 1.704-2(g)(l) and 1.704-
2(i)(5) and (ii) debiting to such Capital Account the items described in Regulations Sections 
l.i04-l{b)(2)(ii)(d)(4), (5) and (6) to the extent such items are not otherwise reflectda in such 
Capital Account. 

(h) Qilrative Allocations. Any special allocations pursuant to Section B-4(a) 
through Section B-4CO shall be taken into account in computing subsequent alJocations pursuant 
to this Exhibit B. so that the net amount of any items so allocated and all other items allocated 
pursuant to this �E�x�h�i�~�i�t�.�J�!� shall, to the extent possible, be equal to the net amount that would 
have been aJlocated to each Member pursuant to this Exhibit B if such special aJlocations had not 
been made. For this pu:rpose, future special allocations under Section B-4(a) and Section B-4Cb) 
that are likely to offset c:urrent special alJocations shalJ be taken into account. 

(i) Winding Up and Related Matters. If, upon the winding up of the Company, 
the amount of the distnbution to a Member pursuant to Section l 0 docs not equal his Capital Account 
immediately before such distribution (after the tentative allocation of profit or loss and special 
allocations of income, g21in, deduction or Joss for such fiscal year), then the Managing Members shall 
make such special alla<:ations of income, gain, deduction or Joss necessary to maintain (to the 
�g�~�e�a�t�e�s�t� extent possible) equality between the Capital Account of the Member and the amount of the 
distribution to him or her. The Managing Members may otherwise make such special allocations of 
income, gain, deduction or loss for any fiscal year necessary to maintain equality between the Capital 
Account of a Member �~�~�n�d� the amount that would be distributed to such Member if the Company 
\\>ere dissolved, its afThin wound up and its assets distributed to the Members as of the end of such 
fiscal year. All allocations made pursuant to this Section B-4(i) sha1J be made in good faith by the 
Managing Members. 

B.S. Income Tax AJJocations. 

(a) Except as otherwise provided herein, far purposes of Sections 702 and 704 
of the Code, or the canesponding sections of any future Federal internal revenue Jaw, or any 
similar tax Jaw of any state or other jurisdiction, the Company's profits, gains and losses for 
Federal income tax purposes, and each item of income, gain, loss or deduction entering into the 
�c�o�m�p�1�J�t�~�i�Q�n� the!eof, shall be allocated among the Members in the same proportions as the 
corresponding "book", items-are -allocateopmsuanrun.nis E'<hibit B-. - - - - -- -- --- -- -

(b) Jn accordance with Section 704(c) of the Code and the Treasury 
�J�~�e�g�u�J�a�t�i�o�n�s� promulia·ted thereunder, income, gain, Joss and deduction with respect to any 
J>roperty contributed to the capital of the Company (and any reva]ued property of the Company) 
�~�h�a�l�l�,� soleJy for tax purposes, be allocated among the Members so as to take account of any 
Yariation between the adjusted basis of such property to the Company for federal income tax 
purposes and the �b�o�~�k� va)ue of such property. AJ1ocations shaH be made using such method as 
�~�e�t� forth in Section H704-3 of the Treasury Regulations as the Managing Members shall select. 
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B-6. A!lsf nee· Treated as Members. For all purposes of this Exhibit B and Sections 
�~�m�d� 10, but for no o er purpose, an assignee of economic rights associated with a membership 
inter•:st shall be treated as a Member and each reference in this Exhibit Band Sections 5(a) and tO to 
a Member shall be deemed to include such assignees. · 

B-7. Capital Account Deficit. No Member with a deficit in its Capital Account shaJJ be 
obligated to restore such dc:ficit balance or make a capita) contribution to the Company solely by 
reas1m of such deficit. 

B-8. Tas Mat.ters Partner. The Managing Member shaH be the "tax matters partner" of 
the :ompany pursuant to Section 6231 (a)(7) of the Code (the "Tax Mat1ers Partner"). The Tax 
Matters Partner shall have the power to prepare and file tax returns for the Company and to manage 
and control on behalf of �t�h "�~� Company any administrative proceeding at the Company level with the 
Internal Revenue Service relating to the determination of any item of Company income, gain, loss. 
ded Jction or credit for federal income tax purposes. In addition, the Tax Maners Partner shall be 
authorized and required to represent the Company {at the expense of the Company) in connection 
with all examinations of the affairs of the Company by any federal, state or local tax authorities, 
including any resulting administrative and judicial proceedings, and to expend funds of the �C�~�m�p�a�n�y� 
for professional services and costs associated therewith. The other Members agree to cooperate with 
the Tax Matters Partner and to do or refrain from doing any or ali things reasonably required by the 
Ta,. Matters Partner in com1ection with the conduct of all such proceedings. 
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ClERTIFICATE OF EXISTENCE 
WITJH STATUS IN GOOD STANDING 

I, ROSS MILLER, the duly elected and qualified Nevada Secretary of State, do hereby certify 
that I am, by the laws of said State, the custodian of the records relating to filings by 
corporations, non-profit corporations, corporation soles, limited-liability companies, limited 
partnerships, limited-liability partnerships and business trusts pursuant to Title 7 of the Nevada 
Revised Statutes which are either presently in a status of good standing or were in good standing 
for a time period subsequent of 197 6 and am the proper officer to execute this certificate. 

I further certify that the records of the Nevada Secretary of State, at the date of this certificate, 
evidence, LAS VEGAS LAND PARTNERS, LLC, as a limited liability company duly 
organized under the laws of Delaware and existing under and by virtue of the laws of the State of 
Nevada since May 23, 2005, and is in good standing in this state. 

Electronic Certificate 
Certificate Number: C2007"0614-1080 
You may verify this electronic certificate 
online at http://secretaryofstate.biz/ 

IN WITNESS WHEREOF, I have hereunto set my 
hand and affixed the Great Seal of State, at my 
office on June 14,2007. 

�/�:�;�:�;�;�~� 
ROSSMILLER 

Secretary of State 
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f])efaware PAGE 1 

rJ1ie :First State 

I, �H�A�R�R�I�E�~�'� SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF 

DELAWARE, DO �E�~�R�E�B�Y� CERTIFY "LAS VEGAS LAND PARTNERS LLC" IS 

DULY FORMED �~�I�D�E�R� THE LAWS OF THE STATE OF DELAWARE AND IS IN 

GOOD STANDING AND HAS A LEGAL EXISTENCE SO FAR AS THE RECORDS OF 

THIS OFFICE SHOW, AS OF THE FIFTEENTH DAY OF JUNE, A.D. 2007. 

AND I DO HEREBY FURTHER CERTIFY THAT THE ANNUAL TAXES HAVE 

BEEN PAID TO DATE. 

Harriet Smith Windsor, Secretary of State 

3843407 8300 AUTHENTICATION: 5761734 

070713456 DATE: 06-15-07 

AA 2497



Mitch0162938

3-0041
Case No.: A-16-740689-B

EXHIBITD 

Resolutions 

304775-l-W 

AA 2498



Mitch0162939

3-0042
Case No.: A-16-740689-B

UNANIMOUS WRITTEN CONSENT OF THE MEMBERS 
OF LAS VEGAS LAND PARTNERS, LLC 

The undersigned, being all ofthe members (the "Members") ofLAS VEGAS LAND 
PARTNERS, LLC, a Delaware limited liability company (the "Company"), hereby consent to 
and authorize the following actions to be taken by the Company, both in its own capacity, and 
in its capacity as the sole member of Live Work Manager, LLC, a Delaware limited liability 
company ("Livework Manager"), both in its own capacity and in its capacity as Sole Member 
of Live Work, LLC, a Delaware limited liability company ("Livework"): 

RESOLVED, that the Company be, and hereby is, authorized to cause Livework 
Manager to cause Livework to enter into that certain Agreement for Purchase and Sale (the 
"Sale Agreement") by and between Livework and Zoe Property, LLC, a Delaware limited 
liability company ("Zoe", together with Livework, collectively, the "Seller"), as seller, and 
Forest City Commercial Development, Inc., an Ohio corporation (the "Buyer"), as buyer, 
pursuant to which (i) Zoe will sell and convey to Livework all of Zoe's right, title, and interest 
in all real property owned by Zoe together with all improvements located thereon and certain 
other items of personal property used in connection therewith, in each case as more fully 
described in the Sale Agreement and (ii) Livework will sell and convey to FC Vegas 39, LLC, 
New York limited liability company ("Vegas 39"), and FC Vegas 20, LLC, a Nevada limited 
liability company ("Vegas 20", together with Vegas 39, collectively, the "FC TIC Owners") 
an aggregate undivided sixty percent (60%) tenancy in common interest in Livework's right, 
title, and interest in all real property owned by Livework (inclusive of all real property 
conveyed by Zoe to Liv•;!work) together with all improvements located thereon and certain 
other items of personal property used in connection therewith, in each case as more fully 
described in the Sale Agreement (collectively, the "Property"), upon the terms and subject to 
the conditions set forth therein, and that the terms and conditions of the Sale Agreement are 
hereby, authorized and approved by the Company, Livework Manager, and Livework; and be it 
further 

RESOLVED, that in connection with the foregoing the Company be, and hereby is, 
authorized to cause Livework Manager to cause Livework to enter into that certain Tenancy-in­
Common Agreement by and between Livework and FC TIC Owners under which Livework 
shall own, after the sale of the Property to Buyer, an undivided forty percent (40%) tenancy-in­
common interest in the Property, and the FC TIC Owners shall own an aggregate undivided 
sixty percent (60%) tenancy-in-common interest in the Property; and be it further 

RESOLVED, tha1 the Company be, and hereby is, authorized, to cause Livework 
Manager to cause Livework, together with the FC TIC Owners, in borrowing from Keybank 
National Association, the principal amount of up to $116,400,000.00 (the "Mortgage Loan"), 
which Mortgage Loan may be secured by one or more mortgages covering the Property; and be 
it further 
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RESOLVED, that David J. Mitchell be, and hereby is, appointed as President of the 
Company, and Barnet L. Liberman be, and hereby is, appointed as Vice President of the 
Company; and be it further 

RESOLVED, that each of David J. Mitchell, as President of the Company, Barnet L. 
Liberman, as Vice President of the Company, the Sole Member and any other officer of the 
Company, in each case acting alone, be, and hereby is, authorized to execute and deliver, in 
connection with the foregoing, one or more deeds, conveyance documents, credit agreements, 
loan agreements, note or notes, security instruments, and such other agreements, mortgages, 
assignments of leases and rents, pledge agreements, financing statements, affidavits, and such 
other certificates, affidavits, instruments, indemnities and other documents as are or may be 
necessary, appropriate or convenient in connection with the sale of the Property, the Mortgage 
Loan transaction describ(:d herein, and/or the foregoing resolutions; in each case, all in such 
form and containing such provisions as the officer or the Sole Member executing the same may 
deem advisable, such determination to be conclusively evidenced by the execution and delivery 
thereof by any such officer or the Sole Member, and to do such acts and things as may be 
necessary or, in the opinion ofthe officer or the Sole Member executing the same, are desirable 
or proper to carry out the transactions contemplated by the foregoing resolutions; such 
determination to be conclusively evidenced by such officer's signature; and be it further 

RESOLVED, that all actions of any kind heretofore taken by the Company, Livework, 
Livework Manager and/or any representative thereof, in connection with the Sale Agreement 
and the matters contemplated by the foregoing resolutions are hereby confirmed, ratified and 
approved in all respects; and be it further 

RESOLVED, that this consent may be executed in any number of counterparts, each of 
which, when taken together, shall constitute one and the same instrument. 

[The Remainder of this Page is Intentionally Left Blank.] 
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IN WITNESS WHEREOF, the undersigned has signed this consent as of the_ day of 
June, 2007. 

�M�E�M�B�E�R�S�~� 
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Name of Officer 

David J. Mitchell 

Barnet L. Liberman 

304775-1-W 
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President & Treasurer 

Vice President and Secretary 

/ 
/t 

Signature 

�~� 

AA 2502



9-0001
Case No.: A-16-740689-B

101712019 

ENTITY INFORMATION 

ENTITY INFORMATION 

Entity Name: 

LIVEWORK, LLC 

Entity Number: 

E0223242005-6 

Entity Type: 

Foreign Limited-Liability Company 

Entity Status: 

Permanently Revoked 

Formation Date: 

04/18/2005 

NV Business ID: 

NV200511 094 73 

Termination Date: 

Perpetual 

Annual Report Due Date: 

4/30/2012 

Series LLC: 

Domicile Name: 

Jurisdiction: 

Delaware 

https:l/esos.nv.gov/EntitySearch/Businesslnformation 

Nevada eSOS 

113 
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10/7/2019 

REGISTERED AGENT INFORMATION 

Name of Individual or Legal Entity: 

CT CORPORATION SYSTEM 

Status: 

Active 

CRA Agent Entity Type: 

Registered Agent Type: 

Commercial Registered Agent 

NV Business ID: 

NV19991300515 

Office or Position: 

Jurisdiction: 

DELAWARE 

Street Address: 

Nevada eSOS 

701 S CARSON ST STE 200, Carson City, NV, 89701, USA 

Email Address: 

CT-STATECOMMUNICATIONS@WOLTERSKLUWER.COM 

Mailing Address: 

Individual with Authority to Act: 

MATTHEW TAYLOR 

Contact Phone Number: 

Fictitious Website or Domain Name: 

PRINCIPAL OFFICE ADDRESS 

Address: 

Mailing Address: 

https :/I esos. nv .gov /EntitySearch/Business Information 213 
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OFFICER INFORMATION 

VIEW HISTORICAL DATA 

Title 

Managing 
Member 

Name 

LIVEWORK 
MANAGER, LLC 

Page 1 of 1, records 1 to 1 of 1 

Nevada eSOS 

Address 
Last 
Updated Status 

C/0 MITCHELL HOLDINGS, 815 FIFTH AVE #SA, NEW 02/02/2011 Active 
YORK, NV, 10065, USA 

Filing History Name History Mergers/Conversions 

Return to Search Return to Results 

https :/I esos .nv .gov /E ntitySearch/B usi ness Information 3/3 
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CERTIFICATE OF LIVEWORK, LLC 

The undersigned David J. Mitchell and Barnet L. Liberman, as, respectively, the 
President and Treasurer and the Vice President and Secretary of Live Work, LLC, a Delaware 
limited liability company (the "Company"), do hereby certify as follows: 

1. Attached hereto as Exhibits A, B, and C, respectively, are true, correct and complete 
copies of the Certificate of Formation, Operating Agreement (as amended) and 
Certificates of Good Standing, of the Company, each of which is in full force and effect 
on the date hereof. Attached hereto as Exhibit D is a true and complete copy of the 
resolutions of the Sole Member of the Company, relating to (i) the authorization of the 
sale of an undivided sixty percent (60%) tenancy-in-common interest in certain premises 
located in Las Vegas, Nevada more fully described in the resolutions and (ii) the loan 
from Keybank National Association, to the Company, FC Vegas 20 LLC, a Nevada 
limited liability company, and FC Vegas 39 LLC, a Nevada limited liability company 
(together with the Company, collectively, the "Borrower") in the principal amount of up 
to $116,400,000.00 (the "Loan"), which Loan may be secured by a deed of trust covering 
the Property and by other assets of the Borrower. 

2. Attached hereto as Exhibit E is a list of all of the officers of the Company; the signatures 
set forth opposite their respective names are their genuine signatures; and said officers 
are, on the date hereof, duly elected officers of the Company, holding the offices set forth 
opposite their respective names: 

[The Remainder of this Page is Intentionally Left Blank.] 
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IN WITNESS WHEREOF, the undersigned have executed this Certificate as of the_ 
day of June, 2007 on behalf of themselves individually, and on behalf of the Company. 

�~� 
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EXHIBIT A 

Certificate ofF ormation 
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1Jetaware PAGE 1 

'!'fie J'irst State 

I, HAlUUET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF 

DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT 

COPY OF THE CERTIFICATE OF FORMATION OF "LIVEWORK, LLC", FILED 

IN THIS OFFICE ON THE SIXTH DAY OF APRIL, A.D. 2005, AT 11:18 

O'CLOCK A.M. 

3951262 8100 

050278071 

Harriet Smith Windsor, SecreClry of State 

AUTHENTICATION: 3794770 

DATE: 04-06-05 
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113:18 3B2-656-29S1 i D 0 c 1>0. 331 11002 

CERTIFICATE OF FORMATION 

OF 

LIVEWORK, LLC 

This Certificate of Formation ofLiveWork, l.LC (the "LLC''), dated as of 
April6, 2005, has 'been duly executed and is being filed by an authorized person to form n 
limited liability company under the Delaware Limited Liability Company Act (6 �~� § 18· 
101. �~�~�)�.� 

FIRST. The n:.une of the limited liability company is LiveWotk, LLC. 

SECOND. The address of the registered office oftbe Lt.C in the State of 
Delaware is clo �R�J�~�&�F� Smice Corp., One Rodney Square, 101h Floor, Tenth and King 
Streets, Wilmingto·D, New Castle County, Delaware 19801 

THIRD. The name and adchess of the registered agent for service of process 
on the LLC in the State of Delaware are Rl.&F Service Corp., One Rodney Square, 1Oth 
Floor, Tenth and King Streets, Wilmington, New Castle County, Delaware 19801. 

IN WITNESS WHEREOF, the undersigned has executed this Certificate of 
Formation as of the date first above written 

ItLF1·2367:!84·l 
RLPH860639-I 

State oL �l�l�!�!�l�~�w�.�u�e� 
�S�e�c�z�w�t�~� o£ State 

Division �o�~� Co.:porat.ions 
�~�l�.�:�i� 'lll!rlld ll: 18 .liN 04/06/2005 

FILED 11:18 1W 04/06/200!5 
SRV 0S0278071 - 39Sl262 FIXE 
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EXHIBITB 

Operating Agreement (as amended) 

304773-1-W 
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LIMITED LIABILITY COMPANY AGREEMENT 
OF 

LIVEWORK, LLC 

This Limited Liability Company Agreement (together with the schedules attached hereto, 
this "Agreement") of LIVEWORK, LLC (the "Company"), is entered into by LIVEWORK 
WANAGER, LLC as the sole equity member (the "Member"), and CARRIE TILLMAN and 
BETH PEOPLES, as the Special Members (as defined on Schedule A hereto). Capitalized terms 
w:ed and not otherwise defined herein have the meanings set forth on Schedule A hereto. 

The Member, by execution of this Agreement, hereby forms the Company as a limited 
liability company pursuant to and in accordance with the Delaware Limited Liability Company 
Act (6 Del. C. Section 18-101 �~� �~�-�)�,� as amended from time to time (the "Act"), and this 
Agreement, and the Member and Carrie Tillman and Beth Peoples hereby agree as follows: 

THE TRANSFER OF THE LIMITED LIABILITY COMPANY INTERESTS 
DESCRIBED IN THIS AGREEMENT IS RESTRICTED AS DESCRIBED HEREIN. 

Section 1. Name. 

The Company was formed under the name of Live Work, LLC, pursuant to a Certificate 
ofFormation filed with the Secretary of State ofthe State ofDelaware on April6, 2005. 

Section 2. Principal Business Office. 

The principal business office of the Company shall be located at 20 West 55th Street, 1ih 
Floor, New York, New York 10019, (for mailing purposes, c/o Mitchell Holdings at such 
address) or such other location as may hereafter be determined by the Member. 

Section 3. Registered Office. 

The address of the registered office of the Company in the State of Delaware is c/o RL&F 
Service Corp., One Rodney Square, in the City of Wilmington, County ofNew Castle, Delaware 
19801. 

Section 4. Registered Agent. 

The name and address of the registered agent of the Company for service of process on 
the Company in the State of Delaware is RL&F Service Corp., One Rodney Square, in the City 
of Wilmington, County ofNew Castle, Delaware 19801. 

Section 5. Members. 

(a) The mailing address of the Member is set forth on Schedule B attached hereto. 
The Member was admitted to the Company as a member of the Company upon its execution of a 
counterpart signature page to this Agreement. 

263501-3-W 
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(b) Subject to Section 9(j), the Member may act by written consent. 

(c) Upon the occurrence of any event that causes the Member to cease to be a 
member of the Company (other than (i) upon an assignment by the Member of all of its limited 
liability company interest in the Company and the admission of the transferee pursuant to 
Sections 21 and 23, or (ii) the resignation of the Member and the admission of an additional 
member of the Company pursuant to Sections 22 and 23), each person acting as an Independent 
Director pursuant to Section 10 shall, without any action of any Person and simultaneously with 
the Member ceasing to be a member of the Company, automatically be admitted to the Company 
�a�~� a Special Member and shall continue the Company without dissolution. No Special Member 
may resign from the Company or transfer its rights as Special Member unless (i) a successor 
Special Member has been admitted to the Company as Special Member by executing a 
counterpart to this Agre:ement, and (ii) such successor has also accepted its appointment as 
Irdependent Director pursuant to Section I 0; provided, however, the Special Members shall 
automatically cease to be members of the Company upon the admission to the Company of a 
substitute Member. Each Special Member shall be a member of the Company that has no 
interest in the profits, losses and capital of the Company and has no right to receive any 
distributions of Company assets. Pursuant to Section 18-301 of the Act, a Special Member shall 
not be required to make any capital contributions to the Company and shall not receive a limited 
liability company interest in the Company. A Special Member, in its capacity as Special 
Member, may not bind the Company. Except for the matters and activities herein specified to be 
voted on or, approved by a Special Member and as required by any mandatory provision of the 
Act, each Special Member, in its capacity as Special Member, shall have no right to vote on, 
approve or otherwise consent to any action by, or matter relating to, the Company, including, 
without limitation, the merger, consolidation or conversion of the Company. In order to 
inplement the admission to the Company of each Special Member, each person acting as an 
Independent Director pursuant to Section 10 shall execute a counterpart to this Agreement. Prior 
tc its admission to the Company as Special Member, each person acting as an Independent 
Director pursuant to Section I 0 shall not be a member of the Company. 

�s�,�~�c�t�i�o�n� 6. Certificates. 

James G. Leyden, Jr. is hereby designated as an "authorized person" within the meaning 
o: the Act, and has executed, delivered and filed the Certificate of Formation of the Company 
v. ith the Secretary of State of the State of Delaware. Upon the filing of the Certificate of 
FJrmation with the Secretary of State of the State of Delaware, his powers as an "authorized 
person" ceased, and the Member thereupon became the designated "authorized person" and shall 
continue as the designated "authorized person" within the meaning of the Act. The Member or 
an Officer shall execute, deliver and file any other certificates (and any amendments and/or 
restatements thereof) necessary for the Company to qualify to do business in the State of Nevada 
and in any other jurisdiction in which the Company may wish to conduct business. 

The existence of the Company as a separate legal entity shall continue until cancellation 
of the Certificate of Formation as provided in the Act. 

2h3501-3-W 2 
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Section 7. Purposes. 

(a) Notwithstanding anything to the contrary in this Agreement or in any other 
document governing the formation, management or operation of the Company, the sole purpose 
to be conducted or promoted by the Company is to engage in the following activities: 

(i) to acquire, own, hold, lease, operate, manage, maintain, develop and 
improve, the Mortgaged Property (as defined in the Loan Documents); 

(ii) to enter into and perform its obligations under the Loan Documents; 

(iii) to sell, transfer, service, convey, dispose of, pledge, assign, borrow money 
against, finance, refinance or otherwise deal with the Mortgaged Property 
to the extent permitted under the Loan Documents; and 

(iv) to engage in any lawful act or activity and to exercise any powers 
permitted to limited liability companies organized under the laws of the 
State of Delaware that are related or incidental to and necessary, 
convenient or advisable for the accomplishment of the above-mentioned 
purposes. 

(b) The Company, and the Member, or any Director or Officer on behalf of the 
Company, may enter into and perform their obligations under the Basic Documents and all 
documents, agreements, certificates, or financing statements contemplated thereby or related 
ttereto, all without any further act, vote or approval of any Member, Director, Officer or other 
�P�·�~�r�s�o�n� notwithstanding <my other provision of this Agreement, the Act or applicable law, rule or 
n: gulation. The foregoing authorization shall not be deemed a restriction on the powers of the 
Member or any Director or Officer to enter into other agreements on behalf of the Company. 

S ;:ction 8. Powers. 

Subject to Section_2ill, the Company, and the Board of Directors and the Officers of the 
Company on behalf of the Company, (i) shall have and exercise all powers necessary, convenient 
o · incidental to accomplish its purposes as set forth in Section 7 and (ii) shall have and exercise 
all of the powers and rights conferred upon limited liability companies formed pursuant to the 
Act. 

Section 9. Management. 

(a) Board of Directors. Subject to Section 9(j), the business and affairs of the 
Company shall be managed by or under the direction of a Board of one or more Directors 
�d�r�~�s�i�g�n�a�t�e�d� by the Member. Subject to Section I 0, the Member may determine at any time in its 
sole and absolute discretion the number of Directors to constitute the Board. The authorized 
n 1mber of Directors may be increased or decreased by the Member at any time in its sole and 
absolute discretion, upon notice to all Directors, and subject in all cases to Section I 0. The 
initial number of Directors shall be five, ofwhich two shall be Independent Directors pursuant to 
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Section 10. Each Director elected, designated or appointed by the Member shall hold office until 
a successor is elected and qualified or until such Director's earlier death, resignation, expulsion 
or removal. Each Director shall execute and deliver the Management Agreement. Directors 
need not be a Member. The initial Directors designated by the Member are listed on Schedule D 
hereto. 

(b) Powers. Subject to Section 9(j), the Board of Directors shall have the power to do 
any and all acts necessary, convenient or incidental to or for the furtherance of the purposes 
described herein, including all powers, statutory or otherwise. Subject to Section 7, the Board of 
Directors has the authority to bind the Company. 

(c) Meetigg of the Board of Directors. The Board of Directors of the Company may 
hold meetings, both regular and special, within or outside the State of Delaware. Regular 
meetings of the Board may be held without notice at such time and at such place as shall from 
tine to time be determined by the Board. Special meetings of the Board may be called by the 
P �~�c�s�i�d�e�n�t� on not less than one day's notice to each Director by telephone, facsimile, mail, 
telegram or any other means of communication, and special meetings shall be called by the 
�P�~�e�s�i�d�e�n�t� or Secretary in like manner and with like notice upon the written request of any one or 
more of the Directors. 

(d) Quorum: Acts of the Board. At all meetings of the Board, a majority of the 
Directors (other than the Independent Directors) shall constitute a quorum for the transaction of 
business and, except as otherwise provided in any other provision of this Agreement, the act of a 
rrajority of the Directors present at any meeting at which there is a quorum shall be the act of the 
Board. If a quorum shall not be present at any meeting of the Board, the Directors present at 
such meeting may adjourn the meeting from time to time, without notice other than 
announcement at the meeting, until a quorum shall be present. Except as otherwise expressly 
�p�~�o�v�i�d�e�d� in this �A�g�r�~�e�m�e�n�t�,� any action required or permitted to be taken at any meeting of the 
Board or of any committee thereof may be taken without a meeting if all members of the Board 
(other than the Independent Directors) or committee as the case may be, consent thereto in 
v.riting, and the writing or writings are filed with the minutes of proceedings of the Board or 
committee, as the case may be. 

(e) E1ectrpnic Communications. Members of the Board, or any committee designated 
by the Board, may participate in meetings of the Board, or any committee, by means of 
tdephone conference or similar communications equipment that allows all Persons participating 
in the meeting to hear each other, and such participation in a meeting shall constitute presence in 
Person at the meeting. If all the participants are participating by telephone conference or similar 
C•)mmunications equipment, the meeting shall be deemed to be held at the principal place of 
business of the Company. 

(f) Committees of Directors. 

(i) 

2(•350 1·3-W 

The Board may, by resolution passed by a majority of the whole Board, 
designate one or more committees, each committee to consist of one or 
more of the Directors of the Company. The Board may designate one or 
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more Directors as alternate members of any committee, who may replace 
any absent or disqualified member at any meeting of the committee. 

(ii) In the absence or disqualification of a member of a committee, the 
member or members thereof present at any meeting and not disqualified 
from voting, whether or not such members constitute a quorum, may 
unanimously appoint another member of the Board to act at the meeting in 
the place of any such absent or disqualified member. 

(iii) Any such committee, to the extent provided in the resolution of the Board, 
and subject to, in all cases, Sections 9(j) and 10, shall have and may 
exercise all the powers and authority of the Board in the management of 
the business and affairs of the Company. Such committee or committees 
shall have such name or names as may be determined from time to time by 
resolution adopted by the Board. Each committee shall keep regular 
minutes of its meetings and report the same to the Board when required. 

(g) Compqnsailion of Directors; Expenses. The Board shall have the authority to fix 
�t�h�~� compensation of Directors. The Directors may be paid their expenses, if any, of attendance 
at meetings of the Board, which may be a fixed sum for attendance at each meeting of the Board 
or a stated salary as Dire:ctor. No such payment shall preclude any Director from serving the 
Company in any �o�t�h�~�~�:�r� capacity and receiving compensation therefor. Members of special or 
standing committees Ill1ay be allowed like compensation for attending committee meetings. 

(h) Remo\jal of Directors. Unless otherwise restricted by law, any Director or the 
entire Board of Directors may be removed or expelled, with or without cause, at any time by the 
Member, and, subject to �~�;�e�c�t�i�o�n� 10, any vacancy caused by any such removal or expulsion may 
be filled by action ofthe Member. 

(i) Directors as Agents. To the extent of their powers set forth in this Agreement and 
subject to Section 9(j), the Directors are agents of the Company for the purpose of the 
Company's business, and the actions of the Directors taken in accordance with such powers set 
forth in this Agreement shall bind the Company. Notwithstanding the last sentence of Section 
1 F-402 of the Act, except as provided in this Agreement or in a resolution of the Directors, a 
Drector may not bind the Company. 

(j) Limitations on the Company's Activities. 

(i) 

(ii) 

26:1501·3-W 

This Section 9(j) is being adopted to comply with certain provisions 
necessary to qualify the Company as a "special purpose" entity. 

Notwithstanding anything to the contrary in this Agreement or in any 
other document governing the formation, management or operation of the 
Company, for so long as any Obligation is outstanding, neither the 
Member, the Special Member nor the Company shall amend, alter, change 
any of Sections 1 2(hl, 2.ill, .§., 1 �~� 2, lQ, H, lQ, 20(b ), J.Qill, 21, 22, 23, 
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24 .. 25, 26, ll, �~� 30, J.l_or 32 or Schedule A of this Agreement (to the 
extent that the terms defined in Schedule A are used in any of the 
foregoing sections) (the "Special Purpose Provisions"), or any other 
provision of this or any other document governing the formation, 
management or operation of the Company in a manner that is inconsistent 
with any of the Special Purpose Provisions, unless the Lender consents in 
wr:[ting and the Rating Agency Condition is satisfied. Subject to this 
Seetion 90), the Member and the Special Member (as applicable) reserve 
the right to amend, alter, change or repeal any provisions contained in this 
Agreement in accordance with Section 32. In the event of any conflict 
between any of the Special Purpose Provisions and any other provision of 
this or any other document governing the formation, management or 
operation of the Company, the Special Purpose Provisions shall control. 

(iii) Notwithstanding any other provision of this Agreement or any other 
doeument governing the formation, management or operation of the 
Company, and notwithstanding any provision of law that otherwise so 
empowers the Company, the Member, the Board, any Officer or any other 
Person, neither the Member nor the Board nor any Officer nor any other 
Person shall be authorized or empowered, nor shall they permit the 
Company to, and the Company shall not, without the prior unanimous 
written consent of the Member and the Board (including all Independent 
Directors), take any Material Action, provided, however, that the Board 
may not vote on, or authorize the taking of, any Material Action, unless 
there are at least two Independent Directors then serving in such capacity. 

(iv) The Board, the Member and the Special Member (as applicable) shall 
cause the Company to do or cause to be done all things necessary to 
preserve and keep in full force and effect its existence, rights (charter and 
statutory) and franchises. Notwithstanding anything to the contrary in this 
Agreement or in any other document governing the formation, 
management or operation of the Company, the Board also shall cause the 
Company to and the Company shall: 

(A) not enter into any transaction of merger or consolidation, or 
liquidate or to the fullest extent permitted by law, dissolve itself (or suffer any 
liquidation or dissolution), or acquire by purchase or otherwise all or substantially 
all the business or assets of, or stock or other evidence of beneficial ownership of, 
any Person; 

(B) except with respect to the Obligations under the Loan Documents, 
shall not guarantee or otherwise become liable on or in connection with any 
obligation of any other Person; 

(C) 

(D) 

not own any asset other than the Mortgaged Property; 

not engage, directly or indirectly, in any business other than the 
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ownership, management and operation of the Mortgaged Property and shall 
remain organized solely for the purpose of the ownership, management and 
operation of the Mortgaged Property; 

(E) not enter into any contract or agreement with any affiliate, except 
upon tem1s and conditions that are intrinsically fair and substantially similar to 
those that would be available on an arm's length basis with third parties other than 
an Affiliate; 

(F) not incur any indebtedness, secured or unsecured, direct or 
contingent (including any Contingent Obligation), other than the Permitted 
Indebtedness (as defined in the Loan Agreement); 

(G) not make any loans or advances to any third party and will not 
acquire, obligations or securities of its partners, members or shareholders; 

(H) remain solvent and pay its own liabilities, Indebtedness (as defined 
in the Lmm Documents) and obligations of any kind, including all administrative 
expenses, as the same shall become due and shall pay all such liabilities, 
Indebtedness and obligations from its own separate assets; 

(I) do all things necessary to preserve its existence, and shall not, nor 
will any Member amend, modify or otherwise change its certificate of formation 
or limited liability company agreement in a manner which adversely affects the 
Company's existence as a Single Purpose Entity; 

(J) conduct and operate its business generally as presently conducted 
and operated subject to such operational changes as may be reasonably necessary 
or appropriate to maintain the Mortgaged Property; 

(K) except for the Loan Accounts, which shall be maintained in 
accordance with the Loan Documents, shall maintain bank accounts separate from 
any other Person; 

(L) maintain separate books and records and prepare separate financial 
statements which are not consolidated or combined with the financial statements 
of any other Person; 

(M) not hold itself out to the public or any other Persons, as being other 
than, a legal entity separate and distinct from any other Person (including any 
Affiliate); 

(N) file its own tax returns and shall not permit its financial results to 
be consolidated or combined with those of any other Person for financial 
reporting purposes, except to the extent that the financial results of the Company 
are, pursuant to the requirements of applicable law or GAAP required to be, and 
are, in fact, included in the consolidated financial statements of the Member, 
provided such consolidated financial statements indicate that the Company and 
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the Member are separate legal entities with separate liabilities and assets; and 
shall not permit any of its funds to be distributed, loaned or otherwise transferred 
to any other Person; 

(0) be at all times adequately capitalized for the normal obligations 
reasonably foreseeable in a business of its size and character and in light of the 
Company"s contemplated business operations, provided, however that no Member 
is obligated to contribute capital to the Company in excess of the amounts 
specifically agreed to be contributed pursuant to Section 13 hereof; 

(P) to the fullest extent permitted bylaw, not seek its dissolution or 
winding up, in whole or in part; 

(Q) not commingle its funds and assets with those of any other Person; 

(R) maintain its assets in such manner that it is not costly or difficult to 
segregate, ascertain or identify its individual assets from those of any other 
Person; 

(S) not hold itself out to be responsible for the debts or obligations of 
any other Person; 

(T) do any act which would make it impossible to carry on its ordinary 
business; 

(U) not possess or assign the Mortgaged Property for other than a 
business or company purpose; 

(V) not sell, encumber or otherwise dispose of, all or substantially all 
of the Mortgaged Property; 

(W) not hold title to its assets other than in its own name; 

(X) maintain its books, records, resolutions and agreements as official 
records; 

(Y) observe all limited liability company formalities; 

(Z) not fail to correct any known misunderstandings regarding its 
separate identity; 

(AA) keep its assets separately identified, maintained and segregated 
(this restriction requires, among other things, that Company funds shall not be 
commingled with those of any Affiliate or any other Person, that no funds of the 
Company will be distributed, loaned or otherwise transferred to any Person except 
for returns of capital or distributions which are properly authorized by requisite 
partnership, corporate or limited liability company action and reflected in the 
books and records of all applicable parties) and shall maintain all accounts in its 
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own name and with its own tax identification number, separate from those of any 
Affiliates or any other Person; 

(BB) not take any action if, as a result of such action, it would have been 
or would be required to register as an investment company under the Investment 
Company Act of 1940, as amended; and 

(CC) allocate fairly and reasonably shared expenses, including shared 
office spaee and will continue to use separate stationary, invoices and checks; will 
not have any obligation to indemnify its Members, directors, officers, 
representatives or Independent Directors, or if it has such an obligation, such 
obligation is fully subordinated to the Obligations and such indemnifications 
obligations will not constitute a claim against such Person if cash flow in excess 
of the Obligations is not sufficient to satisfy such indemnification obligations; 
and such Person's organizational documents require consideration of the interests 
of the creditors of such Person in connection with all limited liability company 
actions, as; the case may be, of such Person. 

�s�,�~�c�t�i�o�n� 10. Independent Directors. 

As long as any Obligation is outstanding, the Member shall cause the Company at all 
times to have at least two Independent Directors who will be appointed by the Member. To the 
fullest extent permitted by law, including Section 18-1101 (c) of the Act, the Independent 
Directors shall consider only the interests of the Company and its creditors in acting or otherwise 
voting on the matters referred to in Section 9(j)(iii). No resignation or removal of an 
Independent Director, and no appointment of a successor Independent Director, shall be effective 
u1til such successor (i) shall have accepted his or her appointment as an Independent Director by 
a written instrument, which may be a counterpart signature page to the Management Agreement 
and (ii) shall have executed a counterpart to this Agreement as required by Section 5(c). In the 
event of a vacancy in the position of Independent Director, the Member shall, as soon as 
practicable, appoint a successor Independent Director. All right, power and authority of the 
Independent Directors shall be limited to the extent necessary to exercise those rights and 
�p�~�r�f�o�r�m� those duties specifically set forth in this Agreement. Except as provided in the second 
sentence of this Section_lQ, in exercising their rights and performing their duties under this 
Agreement, any Independent Director shall have a fiduciary duty of loyalty and care similar to 
that of a director of a business corporation organized under the General Corporation Law of the 
State of Delaware. No Independent Director shall at any time serve as trustee in bankruptcy for 
any Affiliate ofthe Company. 

Section 11. Officers. 

(a) Officers. The initial Officers of the Company shall be designated by the Member. 
The additional or successor Officers of the Company shall be chosen by the Board and shall 
consist of at least a President, a Secretary and a Treasurer. The Board of Directors may also 
cnoose one or more Vice Presidents, Assistant Secretaries and Assistant Treasurers. Any 
number of offices may be held by the same person. The Board shall choose a President, a 
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Secretary and a Treasurer. The Board may appoint such other Officers and agents as it shall 
deem necessary or advisable who shall hold their offices for such terms and shall exercise such 
powers and perform such duties as shall be determined from time to time by the Board. The 
salaries of all Officers and agents of the Company shall be fixed by or in the manner prescribed 
bv the Board. The Offieers of the Company shall hold office until their successors are chosen 
�~�t�d� qualified. Any Officer may be removed at any time, with or without cause, by the 
affirmative vote of a majority of the Board. Any vacancy occurring in any office of the 
Company shall be filled by the Board. The initial Officers of the Company designated by the 
Member are listed on Schedule E hereto. 

(b) President. The President shall be the chief executive officer of the Company, 
shall preside at all meetings of the Board, shall be responsible for the general and active 
rranagement of the business of the Company and shall see that all orders and resolutions of the 
Board are carried into effect. The President or any other Officer authorized by the President or 
tr,e Board shall execute all bonds, mortgages and other contracts, except: (i) where required or 
pt!rmitted by law or this Agreement to be otherwise signed and executed, including Section 7(b); 
(ii) where signing and execution thereof shall be expressly delegated by the Board to some other 
Officer or agent of the Company, and (iii) as otherwise permitted in Section ll(c). 

(c) Vice President. In the absence of the President or in the event of the President's 
inability to act, the Vice President, if any (or in the event there be more than one Vice President, 
the Vice Presidents in the order designated by the Directors, or in the absence of any designation, 
then in the order of their election), shall perform the duties of the President, and when so acting, 
shall have all the powers of and be subject to all the restrictions upon the President. The Vice 
Presidents, if any, shall perform such other duties and have such other powers as the Board may 
from time to time prescribe. 

(d) Secretary and Assistant Secretary. The Secretary shall be responsible for filing 
legal documents and maintaining records for the Company. The Secretary shall attend all 
meetings of the Board and record all the proceedings of the meetings of the Company and of the 
Board in a book to be kept for that purpose and shall perform like duties for the standing 
committees when required. The Secretary shall give, or shall cause to be given, notice of all 
meetings of the Member, if any, and special meetings of the Board, and shall perform such other 
duties as may be prescribed by the Board or the President, under whose supervision the Secretary 
shall serve. The Assistant Secretary, or if there be more than one, the Assistant Secretaries in the 
order determined by the Board (or if there be no such determination, then in order of their 
election), shall, in the absence of the Secretary or in the event of the Secretary's inability to act, 
perform the duties and exercise the powers of the Secretary and shall perform such other duties 
and have such other powers as the Board may from time to time prescribe. 

(e) Treasurer and Assistant Treasurer. The Treasurer shall have the custody of the 
Company funds and securities and shall keep full and accurate accounts of receipts and 
disbursements in books belonging to the Company and shall deposit all moneys and other 
valuable effects in the name and to the credit of the Company in such depositories as may be 
designated by the Board. The Treasurer shall disburse the funds of the Company as may be 
ordered by the Board, taking proper vouchers for such disbursements, and shall render to the 
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President and to the Board, at its regular meetings or when the Board so requires, an account of 
all of the Treasurer's transactions and of the financial condition of the Company. The Assistant 
Treasurer, or if there shall be more than one, the Assistant Treasurers in the order determined by 
the Board (or if there be no such determination, then in the order of their election), shall, in the 
absence of the Treasurer or in the event of the Treasurer's inability to act, perform the duties and 
exercise the powers of the Treasurer and shall perform such other duties and have such other 
powers as the Board may from time to time prescribe. 

(f) Officers as Agents. The Officers, to the extent of their powers set forth in this 
Agreement or otherwise vested in them by action of the Board not inconsistent with this 
Agreement, are agents of the Company for the purpose of the Company's business and, subject to 
Section 9(j), the actions of the Officers taken in accordance with such powers shall bind the 
Company. 

(g) Duties of Board and Officers. Except to the extent otherwise provided herein, 
each Director and Officer shall have a fiduciary duty of loyalty and care similar to that of 
directors and officers of business corporations organized under the General Corporation Law of 
the State of Delaware. 

St!ction 12. Limited Liability. 

Except as otherwise expressly provided by the Act, the debts, obligations and liabilities 
of the Company, whether arising in contract, tort or otherwise, shall be the debts, obligations and 
liabilities solely of the Company, and neither the Member nor the Special Member nor any 
Director shall be obligated personally for any such debt, obligation or liability of the Company 
solely by reason of being a Member, Special Member or Director of the Company. 

Section 13. Capital Contributions. 

The Member will contribute to the Company the property listed on Schedule B attached 
hereto on or before the date of the Loan Agreement. In accordance with Section 5(c), the Special 
Member shall not be required to make any capital contributions to the Company. 

Section 14. Additional Contributions. 

The Member is not required to make any additional capital contribution to the Company. 
However, the Member may make additional capital contributions to the Company at any time 
upon the written consent of such Member. To the extent that the Member makes an additional 
capital contribution to the Company, the Member shall revise Schedule B of this Agreement. 
The Member and the Spc:cial Member shall not have any duty or obligation to any creditor of the 
Company to make any contribution to the Company or to issue any call for capital pursuant to 
this Agreement. 

Section 15. Allocation of Profits and Losses. 

The Company's profits and losses shall be allocated to the Member. 
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Section 16. Distributions. 

(a) Distributions of capital shall be made to the Member at the times and in the 
aggregate amounts dete1mined by the Board. Notwithstanding any provision to the contrary 
contained in this Agreement, the Company shall not be required to make a distribution to the 
Member on account of its interest in the Company if such distribution would violate Section 
18-607 of the Act or arty other applicable law or any Basic Document or would constitute a 
default under the Loan Documents. 

(b) Any payments made pursuant to the Loan Documents to or for the benefit of the 
Mezzanine Borrower shall constitute distributions to or at the direction of the Member. 

Section 17. Books and Records. 

The Board shall keep or cause to be kept complete and accurate books of account and 
records with respect to the Company's business. The books of the Company shall at all times be 
maintained by the Board. The Member and its duly authorized representatives shall have the 
right to examine the Company books, records and documents during normal business hours. The 
Company, and the Board. on behalf of the Company, shall not have the right to keep confidential 
from the Member any information that the Board would otherwise be permitted to keep 
confidential from the Member pursuant to Section 18-305(c) of the Act. The Company's books 
of account shall be kept using the method of accounting determined by the Member. The 
Company's independent auditor, if any, shall be an independent public accounting firm selected 
by the Member. 

Section 18. Reports. 

(a) Within 60 days after the end of each fiscal quarter, the Board shall cause to be 
prepared an unaudited report setting forth as of the end of such fiscal quarter: 

(i) unless such quarter is the last fiscal quarter, a balance sheet of the 
Company; and 

(ii) unless such quarter is the last fiscal quarter, an income statement of the 
Company for such fiscal quarter. 

(b) The Board shall use diligent efforts to cause to be prepared and mailed to the 
Member, within 90 days after the end of each fiscal year, an audited or unaudited report setting 
forth as of the end of such fiscal year: 

(i) a balance sheet of the Company; 

(ii) an income statement of the Company for such fiscal year; and 
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(iii) a smtement of the Member's capital account. 

(c) The Board. shall, after the end of each fiscal year, use reasonable efforts to cause 
the Company's independent accountants, if any, to prepare and transmit to the Member as 
promptly as possible any such tax information as may be reasonably necessary to enable the 
Member to prepare its federal, state and local income tax returns relating to such fiscal year. 

Section 19. Other Business. 

The Member, tht: Special Member and any Affiliate of the Member or the Special 
Member may engage in or possess an interest in other business ventures (unconnected with the 
Company) of every kind and description, independently or with others notwithstanding any 
provision to the contrary at law or at equity. The Company shall not have any rights in or to 
such independent ventures or the income or profits therefrom by virtue of this Agreement, 
regardless of whether any such other ventures are competitive with the business of the Company. 

Section 20. Exculpation and Indemnification. 

(a) Neither th;: Member nor the Special Member nor any Officer, Director, employee 
or agent of the Company nor any employee, representative, agent or Affiliate of the Member or 
the Special Member (collectively, the "Covered Persons") shall, to the fullest extent permitted by 
law, be liable to the Company or any other Person that is a party to or is otherwise bound by this 
Agreement, for any loss, damage or claim incurred by reason of any act or omission performed 
or omitted by such Cov(:red Person in good faith on behalf of the Company and in a manner 
reasonably believed to be within the scope of the authority conferred on such Covered Person by 
this Agreement, except that a Covered Person shall be liable for any such loss, damage or claim 
incurred by reason of such Covered Person's gross negligence or willful misconduct. 

(b) To the fullest extent permitted by applicable law, a Covered Person shall be 
entitled to indemnification from the Company for any loss, damage or claim incurred by such 
Covered Person by reason of any act or omission performed or omitted by such Covered Person 
in good faith on behalf of the Company and in a manner reasonably believed to be within the 
scope of the authority conferred on such Covered Person by this Agreement, except that no 
Covered Person shall be entitled to be indemnified in respect of any loss, damage or claim 
incurred by such Covered Person by reason of such Covered Person's gross negligence or willful 
misconduct with respect 'to such acts or omissions; provided, however, that any indemnity under 
this Section 20 by the Company shall be provided out of and to the extent of Company assets 
only, and the Member and the Special Member shall not have personal liability on account 
thereof; and provided f!rrther, that so long as any Obligation is outstanding, no indemnity 
payment from funds of the Company (as distinct from funds from other sources, such as 
insurance) of any indemnity under this Section 20 shall be payable from amounts allocable to 
any other Person pursuant to the Basic Documents. 

(c) To the fuLest extent permitted by applicable law, expenses (including legal fees) 
incurred by a Covered Person defending any claim, demand, action, suit or proceeding shall, 
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from time to time, be advanced by the Company prior to the final disposition of such claim, 
demand, action, suit or proceeding upon receipt by the Company of an undertaking by or on 
behalf of the Covered Person to repay such amount if it shall be determined that the Covered 
Person is not entitled to be indemnified as authorized in this Section 20. 

(d) A Covered Person shall be fully protected in relying in good faith upon the 
records of the Company 1md upon such information, opinions, reports or statements presented to 
the Company by any Person as to matters the Covered Person reasonably believes are within 
such other Person's professional or expert competence and who has been selected with 
reasonable care by or on behalf of the Company, including information, opinions, reports or 
statements as to the value and amount of the assets, liabilities, or any other facts pertinent to the 
existence and amount of assets from which distributions to the Member might properly be paid. 

(e) To the extent that, at law or in equity, a Covered Person has duties (including 
fiduciary duties) and liabilities relating thereto to the Company or to any other Covered Person, a 
Covered Person acting under this Agreement shall not be liable to the Company or to any other 
Covered Person for its good faith reliance on the provisions of this Agreement or any approval or 
authorization granted by the Company or any other Covered Person. The provisions of this 
Agreement, to the extent that they restrict the duties and liabilities of a Covered Person otherwise 
existing at law or in equity, are agreed by the Member and the Special Members to replace such 
other duties and liabilitie!; of such Covered Person. 

(f) The foregoing provisions of this Section 20 shall survive any termination of this 
Agreement. 

Section 21. Assignments. 

Subject to Section 23 and any transfer restrictions contained in the Loan Documents, the 
Member may pledge or assign in whole or in part its limited liability company interest in the 
Company. Subject to Section 23, if the Member transfers all of its limited liability company 
interest in the Company pursuant to this Section 21, the transferee shall be admitted to the 
Company as a member of the Company upon its execution of an instrument signifying its 
agreement to be bound by the terms and conditions of this Agreement, which instrument may be 
a counterpart signature page to this Agreement and upon the registration of the limited liability 
company interest of the Company on the books of the Company maintained by the Board 
pursuant to Section 36. Such admission shall be deemed effective immediately prior to the 
transfer and, immediately following such admission, the transferor Member shall cease to be a 
member of the Company. Notwithstanding any other provision of this Agreement, any successor 
to a Member by merger or consolidation in compliance with the Basic Documents shall, without 
further act, be the Member hereunder, and such merger or consolidation shall not constitute an 
assignment for purposes of this Agreement and the Company shall continue without dissolution. 

Section 22. Resignation. 

So long as any Obligation is outstanding, the Member may not resign, except as 
permitted under the Basic Documents and if the Lender consents in writing and the Rating 
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Agency Condition is satisfied and if an additional member is admitted to the Company pursuant 
to Section 23. If the �M�~�:�m�b�e�r� is permitted to resign pursuant to this Section 22, an additional 
member of the Company shall be admitted to the Company, subject to Section 23, upon its 
execution of an instrument signifying its agreement to be bound by the terms and conditions of 
this Agreement, which instrument may be a counterpart signature page to this Agreement and 
upon the registration of the limited liability company interest of the Company on the books of the 
Company maintained by the Board pursuant to Section 36. Such admission shall be deemed 
effective immediately prior to the resignation and, immediately following such admission, the 
resigning Member shall cease to be a member of the Company. 

Section 23. Admission of Additional Members and Transfers of Indirect Interests. 

(a) One or more additional members of the Company may be admitted to the 
Company with the writte:n consent of the Member upon the registration of the limited liability 
company interest of the Company on the books of the Company maintained by the Board 
pursuant to Section 36; provided, however, that, notwithstanding the foregoing, no additional 
Member may be admitted to the Company pursuant to Sections 21, 22 or 23, other than pursuant 
to Section 24(a) or Section 5(c), and no transfer of any direct or to the fullest extent permitted by 
law indirect interest in th.e Company may be made that results in a Change in Control of the 
Company, except as may be expressly provided otherwise in the Loan Documents, unless (1) the 
Rating Agency Condition is satisfied and (2) the Lender consents in writing 

(b) Upon a foreclosure, sale or other transfer of the limited liability company interests 
in the Company pursuant to that certain Pledge and Security Agreement, dated as of the date of 
the Loan Agreement �(�t�h�<�~� "Mezzanine Pledge Agreement"), among Member, in its capacity as 
mezzanine borrower ("Mezzanine Borrower"), and SFT I, Inc. in its capacity as Mezzanine 
Lender (together with its successors and assigns, "Mezzanine Lender") the holder of such limited 
liability company interests shall, upon the execution of a counterpart to this Agreement, 
automatically be admitkd as member of the Company upon such foreclosure, sale or other 
transfer, with all of the rights and obligations of the Member hereunder, subject to the limitations 
on transferability of such interests as described in this Section 23. The Company acknowledges 
that the pledge of the limited liability company interest in the Company made by the Member in 
connection with the Mezzanine Pledge Agreement shall be a pledge not only of profits and losses 
of the Company, but also a pledge of all rights and obligations of the Member. Upon a 
foreclosure, sale or other transfer of the limited liability company interests of the Company 
pursuant to the Mezzanine Pledge Agreement, the successor Member may transfer its interests in 
the Company, subject to this Section 23. Notwithstanding any provision in the Act or any other 
provision contained herein to the contrary, the Member shall be permitted to pledge and, upon 
any foreclosure of such pledge in connection with the admission of the Mezzanine Lender as a 
member, to transfer to the Mezzanine Lender its rights and powers to manage and control the 
affairs of the Company pursuant to the terms of the Mezzanine Pledge Agreement. Upon the 
exercise of its rights under the Mezzanine Pledge Agreement, the Mezzanine Lender shall have, 
among its other powers, the right to appoint and remove Directors pursuant to the terms of 
Section 9 herein. 
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(c) Notwithstanding anything to the contrary contained herein, the Member shall not, 
without the prior written consent of the Mezzanine Lender, issue and shall not permit the 
issuance of any additional limited liability company interests of the Company other than its 
initial issuance of limited liability company interests issued on or prior to the date of this 
Agreement. 

Section 24. Dissolution. 

(a) The Company shall be dissolved, and its affairs shall be wound up upon the first 
to occur of the following;: (i) the termination of the legal existence of the last remaining member 
of the Company or the occurrence of any other event which terminates the continued 
membership of the last remaining member of the Company in the Company unless the Company 
is continued without dissolution in a manner required under Section 5(c) or this Section 24(a) or 
permitted by this Agreement or the Act or (ii) the entry of a decree of judicial dissolution under 
Section 18-802 of the Act. Upon the occurrence of any event that causes the last remaining 
member of the Company to cease to be a member of the Company or that causes the Member to 
cease to be a member of the Company (other than (i) upon an assignment by the Member of all 
of its limited liability company interest in the Company and the admission of the transferee 
pursuant to Sections 21 and 23, or (ii) the resignation of the Member and the admission of an 
additional member of the Company pursuant to Sections 22 and 23), to the fullest extent 
permitted by law, the personal representative of such member is hereby authorized to, and shall, 
within 90 days after the occurrence of the event that terminated the continued membership of 
such member in the Company, agree in writing (i) to continue the Company and (ii) to the 
admission of the personal representative or its nominee or designee, as the case may be, as a 
substitute member of the Company, effective as of the occurrence of the event that terminated 
the continued membership of the last remaining member of the Company or the Member in the 
Company. 

(b) Notwithstanding any other provision of this Agreement, the Bankruptcy of the 
Member or a SpeciaJ Member or any additional member shall not cause the Member or Special 
Member or additional member, respectively, to cease to be a member of the Company and upon 
the occurrence of such an event, the Company shall continue without dissolution. 

(c) Notwithstanding any other provision of this Agreement, each of the Member, the 
Special Member and any additional member waive any right it might have to agree in writing to 
dissolve the Company upon the Bankruptcy of the Member, SpeciaJ Member or additional 
member, or the occurrence of an event that causes the Member, Special Member or additional 
member to cease to be a member of the Company. 

(d) In the event of dissolution, the Company shall conduct only such activities as are 
necessary to wind up its affairs (including the sale of the assets of the Company in an orderly 
manner), and the assets of the Company shall be applied in the manner, and in the order of 
priority, set forth in Section 18-804 of the Act. 

263501-3-W 16 

AA 2527





RA 000757



RA 000758



RA 000759



RA 000760



RA 000761



RA 000762



RA 000763



RA 000764



RA 000765



RA 000766



RA 000767



RA 000768



RA 000769



RA 000770



RA 000771



RA 000772



RA 000773



RA 000774



RA 000775



RA 000776



RA 000777



RA 000778



RA 000779



RA 000780





RA 000782



RA 000783



RA 000784



RA 000785



RA 000786



RA 000787



RA 000788



RA 000789























































RA 000817



RA 000818



RA 000819





RA 000822



RA 000823



RA 000824





RA 000827



RA 000828



RA 000829



RA 000830



RA 000832



RA 000833



RA 000834



RA 000835



RA 000836



RA 000837



RA 000838



RA 000839



RA 000840



RA 000841



RA 000842



RA 000843



RA 000844



RA 000845



RA 000846



RA 000847



RA 000848



RA 000849



RA 000850





RA 000853



RA 000854



RA 000855





RA 000858



RA 000859



RA 000860



RA 000861



RA 000862



RA 000863



RA 000864



RA 000865



RA 000866



RA 000867



RA 000868



RA 000869



RA 000870



RA 000871



RA 000872



RA 000873



RA 000874



RA 000875



RA 000876



RA 000877



RA 000878



RA 000879



RA 000880



RA 000881



RA 000882



RA 000883



RA 000884





RA 000887



RA 000888



RA 000889





RA 000891



RA 000892



RA 000893



RA 000894



RA 000895


	Appellants' Vol 15
	Vol 15



