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10/07/19 Plaintiffs’ Opposition to Motion for 

Summary Judgment and 

Countermotion for Discovery Pursuant 

to NRCP 56(d) 

 

Volume 2, RA 337 

– RA 364  

 

 

10/17/19 Plaintiffs’ Opposition to The Mitchell 

Defendants’ Statement of Compliance 

and Motion for Additional Time for 

Further Production and Countermotion 

for Case Concluding Sanctions 

 

Volume 2, RA 365 

– RA 429  

 

 

11/17/19 Status Report Regarding The Mitchell 

Defendants’ Compliance with This 
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Volume 20, RA 3754 

– RA 3767 
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Volume 20, RA 3768 
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Volume 20, RA 3777 

– RA 3800 
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Volume 21, RA 4056 
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Undated Plaintiffs’ Trial Exhibit No. 20020 

 

Volume 22, RA 4058 

– RA 4122 
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– RA 4124 
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Volume 22, RA 4125 

– RA 4144 
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– RA 4147 
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Volume 22, RA 4148 

– RA 4149 
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Undated Plaintiffs’ Trial Exhibit No. 20030 

 

Volume 22, RA 4150 

– RA 4151 

 

Undated Plaintiffs’ Trial Exhibit No. 20031 
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Volume 23, RA 4319 

– RA 4320 

 

Undated 

 

Plaintiffs’ Trial Exhibit No. 20042 Volume 23, RA 4321 
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Undated Plaintiffs’ Trial Exhibit No. 20043 

 

Volume 23, RA 4323 

– RA 4324 

 

Undated Plaintiffs’ Trial Exhibit No. 20044 
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Undated Plaintiffs’ Trial Exhibit No. 20052 

 

Volume 23, RA 4335 
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Volume 23, RA 4346 

– RA 4354 

 

Undated Plaintiffs’ Trial Exhibit No. 30011 

 

Volume 23, RA 4355 

– RA 4358 

 

Undated Plaintiffs’ Trial Exhibit No. 30012 

 

Volume 23, RA 4359 

– RA 4373 

 

Undated Plaintiffs’ Trial Exhibit No. 30013 

 

Volume 23, RA 4374 

– RA 4389 

 

Undated Plaintiffs’ Trial Exhibit No. 30014 

 

Volume 23, RA 4390 

– RA 4409 

 

Undated Plaintiffs’ Trial Exhibit No. 30015 

 

Volume 23, RA 4410 

– RA 4434 

 

Undated Plaintiffs’ Trial Exhibit No. 30041 

 

Volume 23, RA 4435  

Undated Plaintiffs’ Trial Exhibit No. 30042 

 

Volume 23, RA 4436 

 

Undated Plaintiffs’ Trial Exhibit No. 30043 

 

Volume 23, RA 4437 

 

Undated Plaintiffs’ Trial Exhibit No. 30044 
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Undated Plaintiffs’ Trial Exhibit No. 30050 

 

Volume 23, RA 4439 
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Undated Plaintiffs’ Trial Exhibit No. 30077 
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Undated Plaintiffs’ Trial Exhibit No. 30078 

 

Volume 23, RA 4458 

 

Undated Plaintiffs’ Trial Exhibit No. 30079 
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Undated Plaintiffs’ Trial Exhibit No. 30089 

 

Volume 24, RA 4460 
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Undated Plaintiffs’ Trial Exhibit No. 30090 

 

Volume 24, RA 4513 

– RA 4573 

 

Undated Plaintiffs’ Trial Exhibit No. 30091 

 

Volume 24, RA 4474 

– RA 4638 

 

Undated Plaintiffs’ Trial Exhibit No. 30092 

 

Volume 25, RA 4639 

 

Undated Plaintiffs’ Trial Exhibit No. 30094 

 

Volume 25, RA 4640 

– RA 4653 
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Undated Plaintiffs’ Trial Exhibit No. 30096 

 

Volume 25, RA 4654 

– RA 4658 

 

Undated Plaintiffs’ Trial Exhibit No. 30097 – 

Part 1 

 

Volume 26, RA 4659 

– RA 4908 

 

Undated Plaintiffs’ Trial Exhibit No. 30097 – 

Part 2 

 

Volume 27, RA 4909 

– RA 5158 

 

Undated Plaintiffs’ Trial Exhibit No. 30097 – 

Part 3 

 

Volume 28, RA 5159 

– RA 5408 

 

Undated Plaintiffs’ Trial Exhibit No. 30097 – 

Part 4 

 

Volume 29, RA 5409 

– RA 5658 

 

Undated Plaintiffs’ Trial Exhibit No. 30097 – 

Part 5 

 

Volume 30, RA 5659 

– RA 5842 

 

Undated Plaintiffs’ Trial Exhibit No. 30098 – 

Part 1 

 

Volume 31, RA 5843 
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Undated Plaintiffs’ Trial Exhibit No. 30098 – 

Part 2 

 

Volume 32, RA 6093 
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Undated Plaintiffs’ Trial Exhibit No. 30098 – 
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Volume 33, RA 6339 
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Volume 34, RA 6589 
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Undated Plaintiffs’ Trial Exhibit No. 30098 – 
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Undated Plaintiffs’ Trial Exhibit No. 30102 

 

Volume 36, RA 7004 
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Undated Plaintiffs’ Trial Exhibit No. 30103 

 

Volume 36, RA 7011 

 

Undated Plaintiffs’ Trial Exhibit No. 30104 

 

Volume 36, RA 7012 

– RA 7018 

 

Undated Plaintiffs’ Trial Exhibit No. 30105 

 

Volume 36, RA 7019 

– RA 7026 

 

Undated Plaintiffs’ Trial Exhibit No. 30106 

 

Volume 36, RA 7027 

– RA 7034 

 

Undated Plaintiffs’ Trial Exhibit No. 30107 

 

Volume 36, RA 7035  

Undated Plaintiffs’ Trial Exhibit No. 40003 

 

Volume 36, RA 7036  

 

Undated Plaintiffs’ Trial Exhibit No. 40004 

 

Volume 36, RA 7037 

– RA 7038 

 

Undated Plaintiffs’ Trial Exhibit No. 40008 

 

Volume 36, RA 7039  

 

Undated Plaintiffs’ Trial Exhibit No. 40009 

 

Volume 36, RA 7040 

– RA 7161 

    

Undated Plaintiffs’ Trial Exhibit No. 40010 

 

Volume 37, RA 7162 
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Undated Plaintiffs’ Trial Exhibit No. 40014 

 

Volume 37, RA 7255 

– RA 7303 

 

Undated Plaintiffs’ Trial Exhibit No. 40017 

 

Volume 37, RA 7304  

 

Undated Plaintiffs’ Trial Exhibit No. 40018 

 

Volume 37, RA 7305 

– RA 7308 
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Undated Plaintiffs’ Trial Exhibit No. 40019 

 

Volume 37, RA 7309 
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Undated Plaintiffs’ Trial Exhibit No. 40030 

 

Volume 37, RA 7405 

– RA 7409 

 

Undated Plaintiffs’ Trial Exhibit No. 40031 

 

Volume 38, RA 7410 

– RA 7468 

 



 
15 

 

Undated Plaintiffs’ Trial Exhibit No. 40032 
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Volume 49, RA 9512 – 

RA 9516 
 

Undated Plaintiffs’ Trial Exhibit 15 

 

Volume 49, RA 9517 – 

RA 9526 
 

Undated Plaintiffs’ Trial Exhibit 29 

 

Volume 49, RA 9527  
 

Undated Plaintiffs’ Trial Exhibit 33 

 

Volume 49, RA 9528  

Undated Plaintiffs’ Trial Exhibit 36 

 

Volume 49, RA 9529 – 

RA 9564 
 

Undated Plaintiffs’ Trial Exhibit 37 

 

Volume 49, RA 9565 – 

RA 9570 
 

Undated Plaintiffs’ Trial Exhibit 46 

 

Volume 49, RA 9571 – 

RA 9624 
 

Undated Plaintiffs’ Trial Exhibit 49 

 

Volume 49, RA 9625 – 

RA 9626 
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Undated Plaintiffs’ Trial Exhibit 50 

 

Volume 49, RA 9627 – 

RA 9700 
 

Undated Plaintiffs’ Trial Exhibit 51 

 

Volume 50, RA 9701 – 

RA 9709 
 

Undated Plaintiffs’ Trial Exhibit 53 

 

Volume 50, RA 9710 – 

RA 9714 
 

Undated Plaintiffs’ Trial Exhibit 54 

 

Volume 50, RA 9715 – 

RA 9716 
 

Undated Plaintiffs’ Trial Exhibit 55 

 

Volume 50, RA 9717 
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Undated Plaintiffs’ Trial Exhibit 10001 

 

Volume 50, RA 9718 

– RA 9749 
 

Undated Plaintiffs’ Trial Exhibit 10009 

 

Volume 50, RA 9750 

– RA 9769 
 

Undated Plaintiffs’ Trial Exhibit 10010 

 

Volume 50, RA 9770 

– RA 9805 
 

Undated Plaintiffs’ Trial Exhibit 10011 

 

Volume 50, RA 9806 

– RA 9826 
 

Undated Plaintiffs’ Trial Exhibit 10012 

 

Volume 50, RA 9827 

– RA 9845 
 

Undated Plaintiffs’ Trial Exhibit 10013 

 

Volume 51, RA 9846 
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Undated Plaintiffs’ Trial Exhibit 10016 

 

Volume 51, RA 9880  

Undated Plaintiffs’ Trial Exhibit 10017 

 

Volume 51, RA 9881  

Undated Plaintiffs’ Trial Exhibit 10019 

 

Volume 51, RA 9882 
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Undated Plaintiffs’ Trial Exhibit 10020 
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Undated Plaintiffs’ Trial Exhibit 10021 
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Volume 51, RA 9924 
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Undated Plaintiffs’ Trial Exhibit 10024 

 

Volume 51, RA 9948  
 

Undated Plaintiffs’ Trial Exhibit 10025 

 

Volume 51, RA 9949 

– RA 9970 
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Undated Plaintiffs’ Trial Exhibit 10026 

 

Volume 51, RA 

9971 – RA 10016 
 

Undated Plaintiffs’ Trial Exhibit 10027 

 

Volume 52, RA 

10017 – RA 10113 
 

Undated Plaintiffs’ Trial Exhibit 10028 

 

Volume 52, RA 

10114 – RA 10192 
 

Undated Plaintiffs’ Trial Exhibit 10029 

 

Volume 52, RA 

10193 – RA 10210 
 

Undated Plaintiffs’ Trial Exhibit 10030 

 

Volume 52, RA 

10211 – RA 10232 
 

Undated Plaintiffs’ Trial Exhibit 10031 

 

Volume 53, RA 

10233 – RA 10404 
 

Undated Plaintiffs’ Trial Exhibit 10032 

 

Volume 54, RA 

10405 – RA 10428 
 

Undated Plaintiffs’ Trial Exhibit 10033 

 

Volume 54, RA 

10429 – RA 10451 
 

Undated Plaintiffs’ Trial Exhibit 10034 

 

Volume 54, RA 

10452 – RA 10471 
 

Undated Plaintiffs’ Trial Exhibit 10035 

 

Volume 54, RA 

10472 – RA 10503 

 

Undated Plaintiffs’ Trial Exhibit 10047 

 

Volume 54, RA 

10504 – RA 10547 
 

Undated Plaintiffs’ Trial Exhibit 10048 

 

Volume 54, RA 

10548 – RA 10595 
 

Undated Plaintiffs’ Trial Exhibit 10049 

 

Volume 55, RA 

10596 – RA 10646 

 
  



 
26 

 

Undated Plaintiffs’ Trial Exhibit 10050 

 

Volume 55, RA 10647 

– RA 10708 
 

Undated Plaintiffs’ Trial Exhibit 10051 

 

Volume 55, RA 10709 

– RA 10709 
 

Undated Plaintiffs’ Trial Exhibit 10052 

 

Volume 55, RA 10716 

– RA 10772 
 

Undated Plaintiffs’ Trial Exhibit 20002 – Part 1 

 

 

Volume 56, RA 10773 

– RA 10972 

 

Undated Plaintiffs’ Trial Exhibit 20002 – Part 2 

 

Volume 57, RA 10973 

– RA 11163 

 

Undated Plaintiffs’ Trial Exhibit 20021 

 

Volume 57, RA 11164 

– RA 11187 
 

Undated Plaintiffs’ Trial Exhibit 20027 

 

Volume 58, RA 11188 

– RA 11191 
 

Undated Plaintiffs’ Trial Exhibit 20028 

 

Volume 58, RA 11192 

– RA 11195 
 

Undated Plaintiffs’ Trial Exhibit 20045 

 

Volume 58, RA 11196 

– RA 11209 
 

Undated Plaintiffs’ Trial Exhibit 20046 

 

Volume 58, RA 11210 

– RA 11232 
 

Undated Plaintiffs’ Trial Exhibit 20053 

 

Volume 58, RA 11233  

Undated Plaintiffs’ Trial Exhibit 30001 

 

Volume 58, RA 11234  

Undated Plaintiffs’ Trial Exhibit 30003 

 

Volume 58, RA 11235 

– RA 11245 
 

Undated Plaintiffs’ Trial Exhibit 30016 

 

Volume 58, RA 11246 

– RA 11282 
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Undated Plaintiffs’ Trial Exhibit 30017 

 

Volume 58, RA 11283 

– RA 11293 
 

Undated Plaintiffs’ Trial Exhibit 30018 

 

Volume 59, RA 11294 

– RA 11296 
 

Undated Plaintiffs’ Trial Exhibit 30019 

 

Volume 59, RA 11297 

– RA 11398 
 

Undated Plaintiffs’ Trial Exhibit 30020 

 

Volume 59, RA 11399 

– RA 11416 
 

Undated Plaintiffs’ Trial Exhibit 30021 

 

Volume 59, RA 11417 

– RA 11437 
 

Undated Plaintiffs’ Trial Exhibit 30022 

 

Volume 59, RA 11438 

– RA 11454 
 

Undated Plaintiffs’ Trial Exhibit 30023 

 

Volume 59, RA 11455 

– RA 11470 
 

Undated Plaintiffs’ Trial Exhibit 30024 

 

Volume 59, RA 11455 

– RA 11470 
 

Undated Plaintiffs’ Trial Exhibit 30025 

 

Volume 59, RA 11471 

– RA 11483 
 

Undated Plaintiffs’ Trial Exhibit 30026 

 

Volume 59, RA 11484 

– RA 11489 
 

Undated Plaintiffs’ Trial Exhibit 30027 

 

Volume 60, RA 11490 

– RA 11499 
 

Undated Plaintiffs’ Trial Exhibit 30028 

 

Volume 60, RA 11500 

– RA 11534 
 

Undated Plaintiffs’ Trial Exhibit 30029 

 

Volume 60, RA 11535 

– RA 11562 
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Undated Plaintiffs’ Trial Exhibit 30030 

 

Volume 60, RA 11563 

– RA 11587 
 

Undated Plaintiffs’ Trial Exhibit 30032 

 

Volume 60, RA 11588 

– RA 11603 
 

Undated Plaintiffs’ Trial Exhibit 30033 

 

Volume 60, RA 11604 

– RA 11618 
 

Undated Plaintiffs’ Trial Exhibit 30034 

 

Volume 60, RA 11619 

– RA 11624 
 

Undated Plaintiffs’ Trial Exhibit 30037 

 

Volume 60, RA 11625 

– RA 11635 
 

Undated Plaintiffs’ Trial Exhibit 30038 

 

Volume 60, RA 11636 

– RA 11639 
 

Undated Plaintiffs’ Trial Exhibit 30039 

 

Volume 60, RA 11640 

– RA 11646 
 

Undated Plaintiffs’ Trial Exhibit 30045 

 

Volume 60, RA 11647  

Undated Plaintiffs’ Trial Exhibit 30046 

 

Volume 60, RA 11648  

Undated Plaintiffs’ Trial Exhibit 30047 

 

Volume 60, RA 11649  

Undated Plaintiffs’ Trial Exhibit 30048 

 

Volume 60, RA 11650 

Undated Plaintiffs’ Trial Exhibit 30049 

 

Volume 60, RA 11651 

– RA 11654 
 

Undated Plaintiffs’ Trial Exhibit 30060 

 

Volume 60, RA 11655 

– RA 11661 
 

Undated Plaintiffs’ Trial Exhibit 30061 

 

Volume 60, RA 11662 

– RA 11665 
 

Undated Plaintiffs’ Trial Exhibit 30064 

 

Volume 61, RA 11666 

– RA 11669 
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Undated Plaintiffs’ Trial Exhibit 30065 

 

Volume 61, RA 11670 

– RA 11673 
 

Undated Plaintiffs’ Trial Exhibit 30068 

 

Volume 61, RA 11674 

– RA 11677 
 

Undated Plaintiffs’ Trial Exhibit 30069 

 

Volume 61, RA 11678 

– RA 11698 
 

Undated Plaintiffs’ Trial Exhibit 30076 

 

Volume 61, RA 11699  

Undated Plaintiffs’ Trial Exhibit 30088 

 

Volume 61, RA 11700 

– RA 11702 
 

Undated Plaintiffs’ Trial Exhibit 30099 

 

Volume 61, RA 11703 

– RA 11704 
 

Undated Plaintiffs’ Trial Exhibit 30100 

 

Volume 61, RA 11704 

– RA 11705 
 

Undated Plaintiffs’ Trial Exhibit 30112 

 

Volume 61, RA 11706 

– RA 11720 
 

Undated Plaintiffs’ Trial Exhibit 30113 

 

Volume 61, RA 11721 

– RA 11734 
 

Undated Plaintiffs’ Trial Exhibit 40011 Volume 61, RA 11735 

– RA 11736 
 

Undated Plaintiffs’ Trial Exhibit 40012 

 

Volume 61, RA 11737 

– RA 11738 
 

Undated Plaintiffs’ Trial Exhibit 40013 

 

Volume 61, RA 11739 

– RA 11740 
 

Undated Plaintiffs’ Trial Exhibit 40015 Volume 61, RA 11741 

– RA 11747 
 

Undated Plaintiffs’ Trial Exhibit 40016 

 

Volume 61, RA 11748 

– RA 11789 
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Undated Plaintiffs’ Trial Exhibit 40044 

 

Volume 61, RA 11790  

Undated Plaintiffs’ Trial Exhibit 40053 

 

Volume 61, RA 11791 
 

Undated Plaintiffs’ Trial Exhibit 50026 Volume 62, RA 11792 

– RA 12065 
 

Undated Plaintiffs’ Trial Exhibit 50029 Volume 62, RA 12066 

– RA 12077 
 

Undated Plaintiffs’ Trial Exhibit 50030 Volume 62, RA 12078 

– RA 12087 
 

Undated Plaintiffs’ Trial Exhibit 50031 Volume 62, RA 12088 

– RA 12132 
 

Undated Plaintiffs’ Trial Exhibit 50032 Volume 62, RA 12133 

– RA 12145 
 

Undated Plaintiffs’ Trial Exhibit 50033 Volume 62, RA 12146 

– RA 12153 
 

Undated Plaintiffs’ Trial Exhibit 50039 

 

Volume 62, RA 12154 

– RA 12183 
 

Undated Plaintiffs’ Trial Exhibit 50041 Volume 63, RA 12184 

– RA 12264 

 

Undated Plaintiffs’ Trial Exhibit 60003 

 

Volume 63, RA 12265 

– RA 12266 
 

Undated Plaintiffs’ Trial Exhibit 60017 

 

Volume 63, RA 12267 

– RA 12269 
 

Undated Plaintiffs’ Trial Exhibit 60018 

 

Volume 63, RA 12270 

– RA 12272 
 

Undated Plaintiffs’ Trial Exhibit 60041 

 

Volume 63, RA 12273 

– RA 12283 
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Undated Plaintiffs’ Trial Exhibit 60042 

 

Volume 63, RA 12284  

Undated Plaintiffs’ Trial Exhibit 60043 

 

Volume 63, RA 12285 

– RA 12289 
 

Undated Plaintiffs’ Trial Exhibit 60044 – Part 1 

 

Volume 64, RA 12290 

– RA 12533 
 

Undated Plaintiffs’ Trial Exhibit 60044 – Part 2 

 

Volume 65, RA 12534 

– RA 12634 

 

Undated Plaintiffs’ Trial Exhibit 60063 

 

Volume 65, RA 12635 

– RA 12646 
 

Undated Plaintiffs’ Trial Exhibit 70002 

 

Volume 65, RA 12647 

– RA 12649 
 

Undated Plaintiffs’ Trial Exhibit 70004 

 

Volume 65, RA 12650 
 

Undated Plaintiffs’ Trial Exhibit 70006 

 

Volume 65, RA 12651 

– RA 12671 
 

Undated Plaintiffs’ Trial Exhibit 70007 Volume 65, RA 12672 

– RA 12674 
 

Undated Plaintiffs’ Trial Exhibit 70011 Volume 65, RA 12675 

– RA 12683 
 

Undated Plaintiffs’ Trial Exhibit 70012 Volume 65, RA 12684 

– RA 12687 
 

Undated Plaintiffs’ Trial Exhibit 70018 

 

Volume 65, RA 12688  

Undated Plaintiffs’ Trial Exhibit 70019 

 

Volume 65, RA 12689  

Undated Plaintiffs’ Trial Exhibit 70020 

 

Volume 65, RA 12690  
 

Undated Plaintiffs’ Trial Exhibit 70025 

 

Volume 65, RA 12691 

– RA 12714 
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Undated Plaintiffs’ Trial Exhibit 70026 Volume 65, RA 12715 

– RA 12733  

 

 

DATED this 28th day of October 2021. 

 

JOHN W. MUIJE & ASSOCIATES 

 

  /s/ John W. Muije, Esq.   

JOHN W. MUIJE 

Nevada Bar No. 2419 

3216 Lone Canyon Court 

N. Las Vegas, NV 89031 

(702) 386-7002 

jmuije@muijelawoffice.com   

Attorney for Respondents 
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JOHN W. MUIJE & Associates 
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CHRONOLOGICAL TABLE OF CONTENTS TO 

RESPONDENTS’ APPENDIX  

 

Date Description Volume/Bates No. 

08/21/17 Amended Complaint 

 

Volume 1, RA 1 – 

RA 34  

 

03/27/19 Plaintiffs’ Limited Opposition to the 

Mitchell Defendants’ Motion to 

Withdraw as Counsel of Record 

 

Volume 1, RA 35 

– RA 121  

 

 

04/22/19 Plaintiffs’ Motion to Compel 

Defendants’ Production of Documents 

on Order Shortening Time  

 

Volume 1, RA 122 

– RA 143  

 

 

05/30/19 Notice of Entry of Order Compelling 

Discovery, Awarding Sanctions, and 

Briefly Extending Discovery for 

Limited Purposes and Continuing the 

Trial Date 

 

Volume 1, RA 144 

– RA 155  

 

 

06/14/19 Plaintiffs’ Motion for Sanctions 

Pursuant to NRCP 37(b) and Motion to 

Extend Time for Plaintiffs’ Deadline 

for Supplemental Expert Report on 

Order Shortening Time 

 

Volume 1, RA 156 

– RA 227  

 

 

07/02/19 Supplement in Support of Monetary 

Sanctions and Request for Incremental 

Sanctions 

 

Volume 1, RA 228 

– RA 237  

 

 

08/30/19 Trial Brief Regarding Evidentiary 

Hearing – Discovery Sanctions 

 

Volume 2, RA 238 

– RA 314  

 

09/20/19 Order Re: Discovery Sanctions 

 

Volume 2, RA 315 

– RA 323  
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09/23/19 Notice of Entry of Order Re: Discovery 

Sanctions 

 

Volume 2, RA 324 

– RA 336  

 

10/07/19 Plaintiffs’ Opposition to Motion for 

Summary Judgment and 

Countermotion for Discovery Pursuant 

to NRCP 56(d) 

 

Volume 2, RA 337 

– RA 364  

 

 

10/17/19 Plaintiffs’ Opposition to The Mitchell 

Defendants’ Statement of Compliance 

and Motion for Additional Time for 

Further Production and Countermotion 

for Case Concluding Sanctions 

 

Volume 2, RA 365 

– RA 429  

 

 

11/17/19 Status Report Regarding The Mitchell 

Defendants’ Compliance with This 

Court’s Order Re: Discovery Sanctions 

 

Volume 3, RA 430 

– RA 434  

 

 

12/12/19 Appendix to Plaintiffs’ Opposition to 

Defendants’ Motion to Dismiss 

Plaintiffs’ Amended Complaint 
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12(b)(5), or in the Alternative Motion 

for Summary Judgment 

 

Volume 3, RA 435 

– RA 561  

 

 

12/12/19 Plaintiffs’ Opposition to Defendants’ 
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Volume 3, RA 562 

– RA 583  
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Undated Plaintiffs’ Trial Exhibit No. 20001 

 

Volume 20, RA 3750 
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Undated Plaintiffs’ Trial Exhibit No. 20003 

 

Volume 20, RA 3754 

– RA 3767 

 

Undated Plaintiffs’ Trial Exhibit No. 20004 

 

Volume 20, RA 3768 

– RA 3776 

 

Undated Plaintiffs’ Trial Exhibit No. 20005 

 

Volume 20, RA 3777 

– RA 3800 

 

Undated Plaintiffs’ Trial Exhibit No. 20006 

 

Volume 20, RA 3801 

– RA 3819 

 

Undated Plaintiffs’ Trial Exhibit No. 20007 

 

Volume 21, RA 3820 

– RA 3826 

 

Undated Plaintiffs’ Trial Exhibit No. 20008 

 

Volume 21, RA 3827 
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Undated Plaintiffs’ Trial Exhibit 60018 

 

Volume 63, RA 12270 

– RA 12272 
 

Undated Plaintiffs’ Trial Exhibit 60041 

 

Volume 63, RA 12273 

– RA 12283 
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Undated Plaintiffs’ Trial Exhibit 60042 

 

Volume 63, RA 12284  

Undated Plaintiffs’ Trial Exhibit 60043 

 

Volume 63, RA 12285 

– RA 12289 
 

Undated Plaintiffs’ Trial Exhibit 60044 – Part 1 

 

Volume 64, RA 12290 

– RA 12533 
 

Undated Plaintiffs’ Trial Exhibit 60044 – Part 2 

 

Volume 65, RA 12534 

– RA 12634 

 

Undated Plaintiffs’ Trial Exhibit 60063 

 

Volume 65, RA 12635 

– RA 12646 
 

Undated Plaintiffs’ Trial Exhibit 70002 

 

Volume 65, RA 12647 

– RA 12649 
 

Undated Plaintiffs’ Trial Exhibit 70004 

 

Volume 65, RA 12650 
 

Undated Plaintiffs’ Trial Exhibit 70006 

 

Volume 65, RA 12651 

– RA 12671 
 

Undated Plaintiffs’ Trial Exhibit 70007 Volume 65, RA 12672 

– RA 12674 
 

Undated Plaintiffs’ Trial Exhibit 70011 Volume 65, RA 12675 

– RA 12683 
 

Undated Plaintiffs’ Trial Exhibit 70012 Volume 65, RA 12684 

– RA 12687 
 

Undated Plaintiffs’ Trial Exhibit 70018 

 

Volume 65, RA 12688  

Undated Plaintiffs’ Trial Exhibit 70019 

 

Volume 65, RA 12689  

Undated Plaintiffs’ Trial Exhibit 70020 

 

Volume 65, RA 12690  
 

Undated Plaintiffs’ Trial Exhibit 70025 

 

Volume 65, RA 12691 

– RA 12714 
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Undated Plaintiffs’ Trial Exhibit 70026 Volume 65, RA 12715 

– RA 12733  

 

 

DATED this 28th day of October 2021. 

 

JOHN W. MUIJE & ASSOCIATES 

 

  /s/ John W. Muije, Esq.   

JOHN W. MUIJE 

Nevada Bar No. 2419 

3216 Lone Canyon Court 

N. Las Vegas, NV 89031 

(702) 386-7002 

jmuije@muijelawoffice.com   

Attorney for Respondents 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on the 28th day of October, I have caused a true and 

correct copy of the foregoing RESPONDENTS’ APPENDIX – VOLUME 2 to be 

served by electronic service by the Supreme Court of Nevada Electronic Filing 

System to the following: 

 

H. STAN JOHNSON, ESQ. 

Nevada Bar No. 265 

KEVIN M. JOHNSON, ESQ. 

Nevada Bar No. 14551 

COHEN JOHNSON 

375 East Warm Springs Road, Suite 104 

Las Vegas, Nevada 89119 

Telephone: (702) 823-3500 

Facsimile: (702) 823-3400 

Email: sjohnson@cohenjohnson.com 

Attorneys for Appellants 
 
 
 
 

/s/ Melanie Bruner                       
As an agent for and on behalf of 
JOHN W. MUIJE & Associates 

 

mailto:sjohnson@cohenjohnson.com
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OMSJ 

JOHN W. MUIJE & ASSOCIATES 

JOHN W. MUIJE, ESQ. 

Nevada Bar No: 2419 

1840 East Sahara Avenue, Suite 106 

Las Vegas, NV 89104 

Telephone No:    (702) 386-7002 

Facsimile No:     (702) 386-9135 

Email: Jmuije@muijelawoffice.com 

Attorneys for Plaintiffs 

 

     DISTRICT COURT 

 

CLARK COUNTY, NEVADA 

 

RUSSELL L. NYPE; REVENUE PLUS, LLC, 

Does I through X; DOES I through X, DOE 

CORPORATIONS I through X; and DOES 

PARTNERSHIPS I through X; 

 

                                                       Plaintiffs. 

vs. 

 

DAVID J. MITCHELL; BARNET LIBERMAN; 

LAS VEGAS LAND PARTNERS, LLC; MEYER 

PROPERTYY, LTD.; ZOE PROPERTY, LLC; 

LEAH PROPERTY, LLC; WINK ONE, LLC; 

LIVE WORK, LLC; LIVE WORK MANAGER, 

LLC; AQUARIUS OWNER, LLC; LVLP 

HOLDINGS, LLC; MITCHELL HOLDINGS, 

LLC; LIBERMAN HOLDINGS, LLC; 305 LAS 

VEGAS, LLC; LIVE OWRKS TIC SUCCESSOR, 

LLC; CASINO COOLIDGE, LLC; DOES I 

through III, and ROE CORPORATIONS I through 

III, inclusive, 

 

                                                Defendants. 

 

 

 

 

 

CASE NO: A-16-740689-B 

 

DEPT NO:    XI 

 

 

 

PLAINTIFFS’ OPPOSITION TO 

MOTION FOR SUMMARY 

JUDGMENT AND 

COUNTERMOTION FOR 

DISCOVERY PURSUANT TO 

NRCP 56(d) 

 

  

  

COME NOW Plaintiffs, RUSSELL L. NYPE and REVENUE PLUS, LLC, by and 

through their attorney of record, JOHN W. MUIJE, ESQ., of the Law Firm of JOHN W. MUIJE 

& ASSOCIATES, and hereby oppose Defendant 305 Las Vegas, LLC’s Motion for Summary 

Judgment ("Motion"), and also submit their Countermotion (collectively, "Opposition") in 

support of a brief, limited and defined resumption of discovery, in accordance with the 

Case Number: A-16-740689-B

Electronically Filed
10/7/2019 3:47 PM
Steven D. Grierson
CLERK OF THE COURT

RA 000337
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contemplated procedure set forth in the Court’s Order of May 30, 2019, in order to undertake 

final supplementation of their expert report, and limited additional depositions. 

 This Opposition and Countermotion is made and based upon the points and authorities 

that follow, exhibits contained in the contemporaneously filed supporting appendix (the 

"Appendix"), including the Declaration of John W. Muije, Esq., attached to the Appendix as 

exhibit 1 and the Declaration of Mark D. Rich, CPA, CFF, attached to the Appendix as exhibit 2., 

the pleadings and documents on file herein, and the arguments to be adduced at the hearing 

hereon. 

 DATED this 7th day of October, 2019. 

     JOHN W. MUIJE & ASSOCIATES 

 

 

 

     By: /s/ John W. Muije, Esq.     

      JOHN W. MUIJE, ESQ. 

      Nevada Bar No. 2419 

      1840 E. Sahara Avenue, Suite 106 

      Las Vegas, Nevada 89104 

      Attorneys for Plaintiffs 

 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. 

INTRODUCTION 

Defendant 305 Las Vegas, LLC, has filed a Motion for Summary Judgment asserting that 

it is not alter ego of LVLP or its principals, further asserting that there is no basis for fraudulent 

conveyance claims Nype asserts against it.  Finally, 305 LLC contends that there is no legal basis 

upon which this Court could find in favor of Plaintiffs civil conspiracy allegations.  The subject 

motion was supported by a short affidavit of one of the general partners of 305 Las Vegas, LLC’s 

owner, and a copy of the Promissory Note regarding the underlying transaction between 

Livework, LLC (a co-defendant) and 305 Las Vegas, LLC. 

RA 000338
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As will be analyzed and detailed below, 305 Las Vegas, LLC has at all relevant times 

acted at the behest of a substantial equity owner, co-defendant Barnet Liberman.  It has acted in 

ways calculated to benefit Barnet Liberman, Livework, LLC, and LVLP, at the behest and 

direction of not only Barnet Liberman, also a general partner of the parent entity, but in collusion 

and active concert with the other 50% owner of LVLP, David Mitchell.  Effectively, Plaintiffs 

have pointed to and raised numerous bona fide factual elements that give rise to serious questions 

as to whether or not 305 Las Vegas, LLC is or is not the alter ego of other defendants herein. 

Additionally, Plaintiffs analyze the significant underlying transaction in terms of the test  

relevant to fraudulent conveyances and civil conspiracy, and raise significant questions as to the 

same.  Finally, pursuant to EDCR 2.20(f) and NRCP 56(d), Plaintiffs respectfully request the 

Court to authorize the completion of contemplated discovery (pursuant to the Court’s Order of 

May 30, 2019), which it is believed to bring out substantial additional facts and probative of 

Plaintiffs’theories. 

II. 

STATEMENT OF FACTS 

The following entities and persons are relevant to 305 LLC's Motion: 305 Las Vegas 

LLC, itself; 305 Second Avenue Associates, LP ("305 Associates"); Defendant Livework, LLC 

("Livework"); Defendant Las Vegas Land Partners, LLC ("LVLP"); Charleston Casino Partners, 

LLC ("Casino Partners"); Defendant David J. Mitchell ("Mr. Mitchell"); Defendant Barnet 

Liberman ("Mr. Liberman"); Plaintiff Russell L. Nype ("Mr. Nype"); and Plaintiff Revenue Plus, 

LLC ("RP" and collectively with Mr. Nype, "Nype"). 

LVLP is a Delaware limited-liability company that is registered to do business in Nevada.  

(See Ex. 41 (Secretary of State information); see also Ex. 1, "Muije Decl.", ¶ 18).  At all relevant 

 
1 All citations to exhibits in this Opposition refer to the exhibits contained in the Appendix and are 

authenticated by the Declarations John W. Muije, Esq., and Mark D. Rich, CPA, CFF. 
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times, LVLP was owned (50/50) and managed by Messrs. Mitchell and Liberman.  (See e.g. Ex. 

5 (table of ownership for Messrs. Mitchell and Liberman's numerous entities).)  Messrs. Mitchell 

and Liberman operate numerous entities—including Livework and certain other defendant 

entities herein—underneath the LVLP umbrella.  See e.g., id.  Nype's expert, Mark Rich, CPA, 

CFF, opines that "Defendants Liberman and Mitchell were and are the alter ego of their 

Defendant entities."  (See Ex. 3, "Rich Report", at 7.)2  Among other things, such entities "use the 

same bank accounts to deposit funds and disburse funds, including distributions to [Messrs.] 

Liberman and Mitchell[.]"  See id. at 6.  The entities "use and have used the same general ledger 

to post all entries under the name of 'Las Vegas Land Partners'[.]"  Id. As many as 14 different 

entities "filed one tax return from . . . inception in 2005 to 2016 under the name of LVLP 

Holdings[.]"  Id. Messrs. Liberman and Mitchell and the subject entities commingle funds, 

"including personal loans from various banks which are included in the LVLP records and 

general ledger[.]"  Id.  Messrs. Mitchell and Liberman also "used journal entries to post 

comingled transactions from at least 2006 to 2016, many of which reflect millions of dollars in 

transactions related to [Messrs.] Liberman and Mitchell[.]"  Id.  In 2016, shortly after Nype 

obtained his subject judgment, "Defendants stopped using bank accounts and instead began using 

journal entries to post entries apparently transacted personally by [Messrs.] Liberman and 

Mitchell[.]"  Id. at 6-7.  At deposition, Mr. Liberman testified that he did not see a need to keep 

separate records between the entities: 

Q.  Given that they all appear to run through one ledger and one checkbook, how 

are you able to allocate income and expenses between those entities? 

A.  I don't know why we would. 

. . .  

A. Why would we?  It all was part of – they were all derivative of one entity, and 

al the money came in and all of the money went out.  Did it matter that I took a 

 
 
2 Mr. Rich's expert report was admitted into evidence in this matter during the evidentiary hearing held on 

or about July 9, 2019.  (See Ex. 1, ¶ 14.) 
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cab from one pierce of property to another piece of property? No.  I don't see why 

it mattered.  That's an account's question. I don't know. 

 

See Ex. 35 (excerpts of Mr. Liberman's testimony). 

 

As  result of Messrs. Liberman and Mitchell's "dominat[ion], influence and control [over] 

the Defendant entities", the "individuality and separateness of Defendants was and remains 

nonexistence as evidence by Defendant entities['] comingling of funds, revenues, expenses, 

assets, liabilities and contributed capital[.]"  (See Ex. 3 at 7.)  Indeed the manner in which Messrs. 

Liberman and Mitchell operate their entities "mak[es] it virtually impossible to identify 

transactions by purpose and/or entity."  Id. at 6. 

Livework is also a Delaware limited-liability company that was previously registered to 

do business in Nevada and whose current status in Nevada is "permanently revoked".  (See Ex. 6 

(Secretary of State information).)  Livework is wholly owned by LVLP and is managed by LVLP 

(through an intermediary entity, Livework Manager, LLC, of which LVLP is the managing 

member).  (See Ex. 5 (table of ownership).)  LVLP treats Livework as a "disregarded entity" on 

its tax returns.  (See Ex. 7.)  Livework claims no separate bank accounts or financials from LVLP 

and its financials and accounting records are completely subsumed within LVLP.  (See Ex. 8 at 

13 (Livework Response to Request for Production 9); see also Ex. 3 at 6-9.) 

Casino Partners is a Delaware limited-liability company that was formed on April 20, 

2007, was registered to do business in Nevada and whose current status in Nevada is 

"permanently revoked."  (See Ex. 9 (Secretary of State information); see also Ex. 10 at 

FATCOSUB 4875-4884 (Casino Partners corporate documents).)  Casino Partners is wholly 

owned and managed by LVLP.  (See Ex. 5; Ex. 10; see also Ex. 11 (Audited Independent 

Accountants' Report for 305 Associates for Year Ending 2012 ("Barnet Liberman, a principal of 

[305] Associations, is also a principal of [Casino Partners].")).)  LVLP's initial capital 

contribution to Casino Partners was $10.00.  (See Ex. 10.) 
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305 LLC is a Delaware limited-liability company that is registered to do business in 

Nevada.  (See Ex. 12 (Secretary of State information).)_ 305 LLC "was created in April of 2007 

for the express purpose of purchasing property at or around 300 East Charleston[, Las Vegas, 

Nevada]."  (Mot. at 4:2-3.)  "The sole member of 305 [LLC] is 305 [Associates], a New York 

limited partnership . . . ."  Id. at 4:3-4.  305 LLC and 305 Associates file one, combined tax 

return.  (See Ex. 2, ¶ 6(a).)  305 LLC's managing member is 305 Associates.  (See Ex. 12; but see 

Ex. __13 (305 LLC corporate filing naming Mr. Liberman and Winthrop Chamberlin as 305 

LLC's managing members).)  Mr. Liberman, along with a gentleman named Winthrop 

Chamberlin ("Mr. Chamberlin"), are "[t]he general partners of 305 [Associates]."  (Mot. at 4:5-6.)  

Messrs. Liberman and Chamberlin own "a 65% interest in [305 Associates]."  (See Ex. 11 at 

305LV05818.)  "The remaining 35% is owned by various limited partners,3 10% of which are 

class 'A' and 25% as class 'B'."  Id.  "The general partners, in addition to advancing loans to [305] 

Associates, guarantee to lend [305] Associates any negative cash flow."  Id. at 305LV05823.  

Although Mr. Mitchell does not appear to have an ownership interest in 305 LLC, his entity 

Mitchell Holdings, LLC, has exercised control over it.  (See Ex. 15 at 305LV25065-67 (emails in 

which Mitchell Holdings, LLC instructs that certain payments not be made to 305 LLC's 

"Signature Bank" account, but to another account).)  For tax year 2017, 305 Associates reported 

the "book value" of its assets at $33,324,563.  (See Ex. 14 at 305LV02360 (excerpt of 305 

Associates' tax return for tax year 2017).) 

  In 2005, LVLP's principals, Messrs. Mitchell and Liberman requested Nype's assistance 

with finding a development partner to assist them in developing certain real property in 

Downtown Las Vegas.  (See Ex. 16, at 2, ¶¶ 6-7 (3/26/15 Findings of Fact, Conclusions of Law 

 
3 305 Associates has approximately 79 limited partners, one of whom is Mr. Liberman.  (See Ex. 14 

(excerpt of 305 Associates' 2017 tax return.)   
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and Decision in Case No. A-07-551073).)4  The properties were owned, in part, by Livework.  

Id., ¶ 6.  Ultimately, Nype successfully introduced Messrs. Mitchell and Liberman to Forest City 

Enterprises ("Forest City" or "FC"), deep-pocketed, nationally-recognized developer.  Id. at 14-

15, ¶¶ 5-8.  Messrs. Mitchell and Liberman, through various entities including Livework, closed a 

transaction with Forest City.  Id.  At the initial closing of the transaction, "Forest City invested 

approximately 101 million dollars into the Project."  Id. at 8, ¶ 52.  "At least $10,500,000 in cash 

went directly to Mr. Mitchell and Mr. Liberman's entity, Plaintiff Live Work, LLC."  Id.  LVLP 

"saved millions of dollars in interest payments on the Project's existing loan financing" and 

"shared liability on its debt financing with a multi-billion dollar company[.]" Id.; see also id. at 

14-15, ¶ 8.  And, "Messrs. Liberman and Mitchell were able to extinguish more than $19,484,000 

in personal loan guarantees."  Id.  "Nype was a significant, contributing factor in Forest City's 

investment in the Project."  Id. at 14, ¶ 7.  Because of his "close, personal relationships with 

Forest City's key decision makers and his insider's knowledge of how Forest City operated[,]" 

Nype was able to "facilitate[] a transaction that LVLP had attempted to develop for years, without 

success." Id. at 21, ¶ 59.   

Prior to closing the transaction with Forest City, a dispute arose between LVLP, Messrs. 

Mitchell and Liberman and Nype in late 2006/early 2007 over the amount Nype was entitled to 

from the anticipated transaction. (See Ex. 17.)  Messrs. Mitchell and Liberman were aware that 

Nype was expecting to receive at least several million dollars for his efforts.   Id.  Instead of 

paying Nype, on November 2, 2007, LVLP, along with Livework, sued Nype, seeking primarily a 

declaratory judgment that they did not owe any fee or other compensation to Nype because Nype 

lacked necessary real-estate licensure.  (See Ex. 18 (LVLP and Livework's 2007 Complaint).)  

 
4 The findings of Fact, Conclusion of Law and Decision were entered by Judge Israel in Case Number A-

07-551073, i.e., the action from which Nype obtained its judgment against LVLP.  The findings and 

conclusions therein are collateral and/or issue prelusive in this action. 
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Nype counterclaimed seeking compensation for services rendered.  (See Ex. 19.)  Trial in that 

action began in October of 2014.  (See Ex. 20 (excerpt of register of actions).)  More than 7 years 

later—and after spending millions of dollars in attorney's fees—Nype was finally awarded 

judgment against LVLP in April of 2015, for the principal amount of $2,608,797.50, plus costs 

and pre- and post-judgment interest.  (See Ex. 32 (excerpt of register of actions).))  As of 

September 2, 2019, LVLP's liability on the judgment is approximately $4,493,176.90, plus 

additional post-judgment interest accruing at a rate of approximately $565 per day.  (See Ex. 21 

(calculation of amounts owed on the judgment).)   

On or about May 2, 2007, Livework, 305 LLC and Casino Partners entered into the 

following, related transactions.  Livework sold certain real property, and the improvements 

thereon, located at 300 and 320 Charleston Blvd, Las Vegas, Nevada (the "305 Properties") to 

305 LLC for $25,029,850.  (See Ex. 3 at 3; see also Ex. 11 at 305LV05818.)  Messrs. Mitchell 

and Liberman received distributions from this sale totaling at least $1,096,374 ($313,730.90 to 

Mr. Mitchell and $782,643.10 to Mr. Liberman).  (See Ex. 22 at SPZ000974 (excerpts of LVLP's 

general ledger); see also Ex. 2, ¶ 6(b).) LVLP contributed $700,672.65 in funds for closing—on 

Livework's behalf.  (See Ex. 23 at FATCOSUB_00004324-25; see also Ex. 24 at 

FATCOSUB_00004577-78.)  305 LLC transferred $2,800,000 directly to Livework, "[o]utside 

[c]losing[.]"  Id. at FATCOSUB_00004577.  The $2,800,000 was deposited into LVLP's bank 

account.  (See Ex. 25 at SPZ000976 (excerpt of LVLP general ledger).) As part of the sale, on 

May 2, 2007, 305 LLC entered into a Deed of Trust Note, in Livework's favor, for the principal 

amount of $5,000,000, plus 14.7% interest, per annum (the "Livework Note").  (See Ex. 26 at 

305LV05970 (note).)  The Livework Note was to be repaid by 305 LLC, through 36 equal 

monthly installments of $181,579.658 beginning June 2, 2007.  (See Ex 27, ¶ 8 (5/31/13 

Livework Complaint).)  The entire principal balance, if any, together with all unpaid interest and 
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other amounts due on the Livework Note were due and payable on May 2, 2010.  (See Ex. 26 at 

305LV05970.)  The Livework Note was secured by the 305 Properties, i.e., the real property 

Livework sold to 305 LLC for $25,000,000.  Id.  "There were no written agreements between 

[Livework] and [305 LLC] extending the maturity date beyond May 2, 2010."  (See Ex. 27, ¶ 10.) 

On the same day it acquired them, 305 LLC immediately transferred its possessory rights 

in the 305 Properties back to Livework, through Livework's related entity, Casino Partners, in the 

form of a 49 year "triple net" lease (the "Casino Partners Lease").  (See Ex. 11 at 305LV05818 

("concurrent with the purchase, [305] Associates and the seller [(i.e., Livework)], under the name 

Charleston Casino Partners, LLC, entered into a forty nine 49 [sic] year 'triple net' lease").  

Among other amounts owed by Livework to 305 LLC, rental payments were due to 305 LLC in 

equal monthly installments based upon escalating, yearly amounts beginning at $2,179,955 per 

year and rising to $10,710,779 per year in the final year of the lease term.  (See Ex. 28 (lease).)  

Messrs. Liberman and Mitchell personally guaranteed, in 305 LLC's favor, Casino Partners' 

obligations under the subject lease.  (See Ex. 29 (personal guaranty).)  Messrs. Liberman and 

Mitchell's personal guaranty was also made in favor of 305 LLC's other purchase-money lender, 

Heartland Bank, to further secure 305 LLC's obligation to Heartland Bank.  (See Ex. 30 (Audited 

Independent Accountants' Report for 305 Associates for Year Ending 2014 at 305LV05853).)  

305 LLC accounted—on 305 Associates' tax returns—for Casino Partners' rental liabilities as 

being due from Livework—not Casino Partners.  (See Ex. 31 (excerpt of 305 Associates' tax 

returns for tax years 2010, 2011 and 2012). 

Despite the monthly rental and note payments, it appears that no such payments were 

actually made.5  (See Ex. 2, ¶ 6(c).)  Specifically, it appears that Casino Partners never made any 

of its rental payments under its lease with 305 LLC; and 305 LLC never made a single monthly 
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payment on the Livework Note to Livework.  Id.; (see also Ex. 33 (complaint filed by 305 LLC in 

2013).)  Accordingly, as of December 31, 2012, Casino Partners' liability for "unpaid rent totaled 

$10,473,863."  (See Ex. 11 at 305LV05824.)  Including interest thereon as of December 31, 2012, 

Casino Partners' debt to 305 LLC "totaled $11,835,058."  (See Ex. 30 at 305LV05854.)  "The 

total amount in arrears [on the Livework Note] at December 31, 2012, was $6,980,518."  (See Ex. 

11 at 305LV05820.) 

There is no evidence that either 305 LLC or Livework took any action to enforce their 

respective rights under the Casino Partners Lease or the Livework Note until in or around 2013, 

years and years after material defaults had occurred.  (See Ex. 27; see also Ex 33.)  Although 

Livework had a deed of trust in the 305 Properties, it never sought to foreclose. (See Ex. 27.)  

Despite purported enforcement of the Livework Note, there is no evidence that Livework ever 

received any payments, value or other consideration with respect to the Livework Note.  (See Ex. 

2, ¶ 6(d).)  Instead, 305 LLC simply wrote off its liabilities on the Livework Note in the amount 

of $6,980,518.  (See Ex. 3 at 3; Ex. 30 at 305LV05848.)  Livework's financial records, on the 

other hand, reflected that it had been receiving payments on the Livework Note and that the 

Livework Note had been repaid in 2010.  (See Ex. 34; see also Ex. 2, ¶ 6(e).).  Casino Partners' 

$12,000,000 liability to 305 LLC was resolved as follows: 

[E]ffective September 15, 2014, the parties entered into a Surrender and 

Termination agreement whereby the tenant agreed to surrender the premises in 

consideration for the waiver of all unpaid amounts due.  Pursuant to the 

agreement, the full arrears of $11,835,058, previously recorded on the books of 

accounts, was charged to Bad Debts expense. 

 

(See Ex. 30 at 305LV05854.)  While 305 LLC sued Mr. Mitchell on his personal guaranty of the 

lease, it did not sue Mr. Mitchell's co-guarantor—Mr. Liberman.  (See Ex. 33.) 

      

 
5 305 LLC appears to have made an initial $700,000 payment on the Livework Note on or about May 2, 
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Procedural History 

As the Court is aware from the above Statement of Facts, the present litigation derives 

from prior litigation between Nype and LVLP, resulting in a judgment in the Spring of 2015 

against LVLP.  Shortly thereafter, the undersigned counsel was engaged by Nype given the 

undersigned’s substantial experience and reputation collecting large difficult judgments.   

The undersigned promptly undertook sworn examinations and commenced steps to 

attempt to enforce Nype's judgment. During the course of the approximate next year, vigorous  

collection efforts led to the inescapable conclusion that LVLP, knowing of the existence of 

Nype’s claims against it, had dissipated virtually all of its attachable or available assets to 

various affiliates and subsidiaries, and to its principals.  That led to the filing of this litigation in 

the latter part of 2016. 

 After preliminary procedural motions, including a motion to dismiss and the filing of an 

amended complaint were concluded by the Fall of 2017 (in the meantime Plaintiffs have taken 

the deposition of LVLP and its affiliates’ long-time CPA, Sam Spitz, only to discover that  

significant accounting data was missing or destroyed, and that Spitz refused to provide access to  

the originally electronic media regarding the same), additional  discovery efforts ensued.  

 Plaintiffs pursued such discovery efforts over time, only to be greeted with waves of  

duplicative, unorganized, and incomplete documentation, slowly but incrementally adding  

somewhat to Plaintiffs' knowledge regarding exactly what the defendants had done in terms of 

transactions and activity, both from a business standpoint and secondarily, in an effort to defeat 

and avoid Plaintiffs’ judgment rights.   

 Ultimately, Nype filed a comprehensive motion to compel as to significant data which 

remained  missing, incomplete, and otherwise not available.  At approximately that time, all of 

 
2007 as part of the sale.  There is no evidence of any other payments on the note. 
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the defense attorneys withdrew for non-payment of their fees and costs.  Shortly thereafter, the 

Court granted Plaintiff’s Motion to Compel, by formal Order entered on May 30, 2019. 

 Shortly thereafter, when it became apparent that the Mitchell Defendants had failed and 

refused to comply with the Court’s Order compelling discovery, Plaintiff filed a Motion for 

Sanctions which resulted in this Court’s Order of September 20, 2019.  The deadline for 

compliance with the Court’s Order passed on October 4, 2019, and the Mitchell Defendants have 

not been forthcoming with any certification, any additional documentation, or any funds to even 

partially address the substantial sanctions imposed by the Court. 

  Finally, from a procedural standpoint, the Court’s Order of May 30, 2019, contemplated a 

three-week window for Plaintiffs’ expert witness to supplement his report, followed by thirty 

(30) days to complete certain important but necessary depositions.  Regarding the same, 

Defendants Liberman and Livework were particularly germaine to the issues involving 305 Las 

Vegas, LLC.  It should also be noted that Defendant 305 Las Vegas, LLC finally produced over 

25,000 pages of emails and financial document production in April and May, 2019, on the very 

eve of the nominal closure of discovery, and at a time when Plaintiff’s Motion to Compel was 

pending. 

 Completion of the discovery items contemplated in the May 30, 2019 Order was deferred 

and delayed as a consequence of the Mitchell Defendants' abject non-compliance with the 

Court’s Order, and  the pendency of proceedings regarding the imposition of appropriate 

sanctions. It is the intention of the undersigned to raise these issues with the Court at the time of 

the presently scheduled Calendar Call, i.e., 9:30 a.m. on October 8, 2019. 

/ / / 

/ / / 
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III. 

ARGUMENT 

A.  As Movant, Plaintiffs Have the Burden of Proving the Absence of Genuine Issues 

of Material Fact. 

 

"Summary judgment is appropriate . . . when the pleadings and other evidence on file 

demonstrate that no 'genuine issue as to any material fact [remains] and that the moving party is 

entitled to a judgment as a matter of law.'"  Wood v. Safeway, Inc., 121 Nev. 724, 729, 121 P.3d 

1026, 1029 (2005) (quoting NRCP 56(c)) (alteration in the original).  "A factual dispute is 

genuine when the evidence is such that a rational trier of fact could return a verdict for the 

nonmoving party."  Id.  at 731, 121 P.3d 1031. 

"To prevail on a summary judgment motion, the moving party has the burden of proving 

the absence of genuine issues of fact and must 'show that one of the elements is clearly lacking as 

a matter of law.'" Joynt v. California Hotel & Casino, 108 Nev. 539, 542, 835 P.2d 799, 801 

(1992) (quoting Sims v. General Telephone and Electric, 107 Nev. 516, 521, 815 P.2d 151, 154 

(1991)) (emphasis added).  "[W]hen reviewing a motion for summary judgment, the evidence, 

and any reasonable inferences drawn from it, must be viewed in a light most favorable to the 

nonmoving party."  Wood, 121 Nev. at 729, 121 P.3d at 1029.  Indeed, "the trial court is 

precluded from drawing inferences favorable to the moving party."  Berge v. Fredericks, 95 Nev. 

183, 186, 591 P.2d 246, 247 (1979).  "Properly supported factual allegations and all reasonable 

inferences of the party opposing summary judgment must be accepted as true."  Michaels v. 

Sudeck, 107 Nev. 332, 334, 810 P.2d 1212, 1213 (1991). 

B.  305 LLC Has Failed to Meet its Burden of Proving That There Are No Genuine 

Issues of Fact Regarding Whether 305 LLC Is The Alter Ego Of Mr. Liberman 

 

The elements for alter ego are: 

(1) the corporation must be influenced and governed by the person asserted to be 

the alter ego; (2) there must be such unity of interest and ownership that one is 

inseparable from the other; and (3) the facts must be such that adherence to the 

corporate fiction of a separate entity would, under the circumstances, sanction [a] 

fraud or promote injustice. 
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LFC Mktg. Grp., Inc. v. Loomis, 116 Nev. 896, 904, 8 P.3d 841, 846-47 (2000).  "[T]he 

following factors, though not conclusive, may indicate the existence of an alter ego relationship: 

(1)  commingling of funds; (2) undercapitalization; (3) unauthorized diversion of funds; (4) 

treatment of corporate assets as the individual's own; and (5) failure to observe corporate 

formalities."  Id. at 904, 8 P.3d at 847.  These factors are not exclusive, however, Lorenz v. 

Beltio, Ltd., 114 Nev. 795, 808, 963 P.2d 488, 497 (1988), and the Nevada Supreme Court has 

emphasized that "there is no litmus test for determining when the corporate fiction should be 

disregarded; the result depends on the circumstances of each case.'" Loomis, 116 Nev. 904, 8 

P.3d at 846-47 (quoting Polaris Indus. Corp. v. Kaplan, 103 Nev. 598, 602, 747 P.2d 884, 887 

(1987)).  "It is not necessary that the plaintiff prove actual fraud. It is enough if the recognition of 

the two entities as separate would result in an injustice."  Id., 103 Nev. at 601, 747 P.2d at 886.  

"The essence of the alter ego doctrine is to do justice."  Id., 103 Nev. at 603, 747 P.2d at 888. 

 Complete ownership of an entity is not required in order to find an alter ego relationship. 

Loomis, 116 Nev. at 905, 8 P.3d at 847.  Indeed, the doctrine does not even require an individual 

or entity to have any ownership interest at all.  See id. (finding a corporation to be the alter ego 

of an individual who "d[id] not own a single share of" the corporation); see also id. ("Although 

ownership of corporate shares is a strong factor favoring unity of ownership and interest, the 

absence of corporate ownership is not automatically a controlling event. Instead, the 

'circumstances of each case' and the interests of justice should control."); accord State v. Easton, 

169 Misc. 2d 282, 647 N.Y.S.2d 904, 909 (App. Div. 1995) (allowing a corporation's assets to be 

reached through reverse piercing where the debtor did not own a single share of the corporation's 

stock). 

Nevada recognizes application of the alter ego doctrine in reverse, in which a creditor is 

permitted to reach "the assets of a corporation to satisfy the debt of a corporate insider based on a 
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showing that the corporate entity is really the alter ego of the individual."  Loomis, 116 Nev. at 

903, 8 P.3d at 846.  Application of the alter ego doctrine in reverse "is appropriate where the 

particular facts and equities show the existence of an alter ego relationship and require that the 

corporate fiction be ignored so that justice may be promoted."  Id., at 904, 8 P.3d at 846.  The 

presence of "innocent shareholders" is also not dispositive. See id., at 905-06, 8 P.3d at 847.  

Rather, the Court considers and weighs any harm an alter-ego finding would impose against the 

harm to the creditor.  See id.; see also C.F. Tr., Inc. v. First Flight Ltd. P'ship, 266 Va. 3, 12-13, 

580 S.E.2d 806, 811 (2003) ("a court considering reverse veil piercing must weigh the impact of 

such action upon innocent investors, in this  instance, innocent limited partners 

or innocent general partners"). 

At its core, 305 LLC's Motion argues that there is no evidence that 305 LLC is the alter 

ego of either LVLP or Mr. Liberman.  (See Mot. at 7.)  According to 305 LLC, since "LVLP 

clearly is not an alter ego of 305 Las Vegas, [Nype] would have to provide evidence that one of 

the members of LVLP is the alter ego not of 305 Las Vegas, but of the member of 305 Las 

Vegas, where [Mr. Liberman] is merely one of many partners."  Id.   

305 LLC has actually hit the nail on the head of Nype's theory: Liberman and LVLP are 

each others' alter egos,6 and 305 LLC is the alter ego of Mr. Liberman.7  305 LLC argues that 

"[t]here is no evidence that [Mr.] Liberman has any control over 305 Las Vegas, and there is no 

evidence that [Mr.] Liberman has ever managed 305 Las Vegas."  Id.  It further asserts that there 

is "no evidence that Liberman shares a 'unity of interest' with 305 Las Vegas."  Id.   

 
6 305 LLC makes no argument that Mr. Liberman and LVLP are not each others' alter egos and the matter 

does not appear to actually be in dispute.  Indeed, the evidence is overwhelming that Mr. Liberman and 

LVLP are the alter egos of each other.  (See discussion, surpra.)   

 
7 Nype's Complaint asserts that all of the defendants in this action, "and each of them, were and remain the 

alter-egos of each other[.]"  (See 1st Am. Compl., ¶ 149.) 
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305 LLC is just flat wrong.  305 LLC is wholly owned and managed by 305 Associates, 

which itself is managed by Mr. Liberman as a general partner.  There can be no question that a 

general partner has managerial control over a partnership. It is undisputed that Mr. Liberman has 

a significant ownership interest in 305 Associates.   

There can also be no doubt that Mr. Liberman influences 305 Associates and that his 

influence and control over it is such that they are inseparable from each other.  Mr. Liberman 

caused his entity Livework to sell the 305 Properties to 305 LLC.  Mr. Liberman simultaneously 

caused 305 LLC to lease out those properties to his newly created entity, Casino Partners.  Both 

Messrs. Liberman and Mitchell personally guaranteed Casino Partners' lease obligations, not just 

in 305 LLC's favor, but also favor of 305 LLC's lender (Heartland).  When his entity, Casino 

Partners, failed to pay rent,8 Mr. Liberman did not cause 305 LLC to immediately pursue 

summary eviction on 5 days' notice under NRS 40.253.  Instead, Mr. Liberman permitted Casino 

Partners to get away without paying rent for approximately 7 years—accruing nearly $12,000,000 

in liability for unpaid rent.  When Mr. Liberman finally caused 305 LLC to sue to enforce the rent 

default, it sued Mr. Mitchell (as personal guarantor) for the entirety of the $12,000,000.  

Shockingly, Mr. Liberman did not permit 305 LLC to sue Mr. Mitchell's co-guarantor—

himself—even though he had unconditionally guaranteed the same liability.  The resolution of 

that liability, exchanging right to possession for waiver of nearly $12,000,000 in liability, is 

nothing short of outrageous.  Obtaining possession of property from a tenant who has failed to 

pay rent for several months—let alone nearly 7 years—is a virtual certainty.  No entity, acting 

solely in its own interests and not for the benefit of its general partner (who is acting on all sides 

of the transaction), would ever waive $12,000,000 in past-due rent just to obtain possession.  It's 

 
8 It's unsurprising that Casino Partners was unable to make its rental payments as Mr. Liberman only 

capitalized Casino Partners with an initial contribution of $10.00. 
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reasonable to infer that Mr. Liberman also released Casino Partners of liability for future damages 

owing under the lease as well.  This resolution is even more galling considering that 305 LLC 

didn't need to waive a penny of past due rent—it could and should have sued Mr. Liberman on 

his unconditional, personal guarantee. 

When 305 LLC failed to make its monthly payments on the Livework Note—which was 

secured by $25,000,000 in real property—Mr. Liberman did not cause Livework to immediately 

move to foreclose or otherwise enforce the note.  Instead, Mr. Liberman exercised his control 

over Livework to have it refrain from enforcing the Livework Note for nearly 7 years.  The 

resolution of which was Mr. Liberman causing 305 LLC to write off that liability in or around 

September of 2014—which was $6,980,518, as of 2012—and in which no value or consideration 

was provided to Livework in exchange.  This is unsurprising in that Mr. Liberman was on the 

verge of facing judgment day vis-à-vis Nype (i.e., Nype's claims against LVLP went to trial in 

October of 2014).  The fact that 305 LLC failed to make any payments on the Livework Note for 

so many years indicates a likelihood that it was undercapitalized.  It is also indicative of an 

affirmative decision by Mr. Liberman (and presumptively Mr. Chamberlain as well) not to honor 

its obligations to 305 LLC to guarantee to lend to 305 any negative cash flow.   

These facts demonstrate a pervasive pattern of Mr. Liberman engaging in unauthorized 

diversion of funds, treating corporate assets as his own and rampant failures to observe corporate 

formalities.  A reasonable jury could easily find that the first two factors of the alter-ego test (i.e., 

influence and control and unity of interest) are present. 

Notably, 305 LLC's Motion does not attack the third factor of the test.  As such, this Court 

should not consider this factor as it has not been raised.  Regardless, however, adherence to the 

corporate fiction, in this instance, would work serious injustice.  Mr. Liberman, through his 

carefully designed business dealings and transactions (that have benefitted himself personally) 
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has materially contributed to Nype's inability to collect on their judgement.  But for Mr. 

Liberman's involvement and conduct, Livework would have received millions of dollars in 

payments on the Livework Note that—given their corporate arrangements—would necessarily 

have gone to LVLP, its sole equity member.  Instead, Mr. Liberman has ensured that millions of 

dollars never made it to LVLP's accounts.   

The harm to Nype really can't be overstated.  On top of the nearly $5,000,000 that he is 

owed in damages and interest, Nype has spent millions of dollars obtaining his judgment and in 

attempting to collect on it.  To date, he has received almost nothing.  Unless this Court holds 305 

LLC liable as an alter ego on the judgment—Nype very likely may never recover.  The harm such 

a finding may cause to 305 Associates' other partners is far less impactful.  First, this Court 

should not accept the implied assertion that Mr. Chamberlin is an innocent investor.  Indeed, the 

only reasonable inference is that Mr. Chamberlin has moving in lockstep with Mr. Liberman, 

every step of the way.  If he were not, these transactions would not have been structured as they 

were, and the resolution of the rent and note liabilities would never have occurred as they did—

i.e., in ways that so clearly benefitted Mr. Liberman.  As to the ostensibly innocent limited 

partners, they would suffer very little—if any harm.  First, a multi-million dollar liability to Nype 

must be weighed against the size of 305 Associates.  For tax year 2017, 305 Associates reported 

the "book value" of its assets at $33,324,563.9 Second, the impact on any one limited partner 

would be very small.  305 Associates has approximately 75 limited partners with a collective 

35% ownership interest.  If each of the 75 limited partners shared equally in a loss 305 Associates 

would incur if found liable on Nype's judgment, their 1/75th share of 35% of the liability would 

be very, very small.  Finally, any loss the limited partners suffers can and should be recouped 

 
9 As the book value is calculated as cost, less amortization and depreciation, the fair market value is most 

likely significantly greater.  (See Ex. 2, ¶ 6 (f); see also Ex. 31.) 
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from the wrongdoer—Mr. Liberman.  As the person creating the facts that would lead to an alter 

ego finding, the limited partners can sue him Mr. Liberman for any harm not already 

compensated by Mr. Liberman's guarantee of any negative cashflows 305 Associates may incur.  

Under these circumstances, adherence to the corporate fiction of a separate entity would sanction 

a fraud or promote injustice.  See LFC Mktg. Group, Inc., 116 Nev. at 905-06, 8 P.3d at 847 

(finding that "adherence to the corporate fiction would sanction a fraud or promote injustice" 

where the alter-ego's conduct in manipulating the "carefully designed business arrangements 

between the LFC entities, William, and NLRC contributed to the Loomises' inability to collect 

their judgment"); Polaris Indus. Corp., 103 Nev. at 603, 747 P.2d at 888 (finding fraud or 

injustice where "CRI's officers treated corporate funds as their own by making ad hoc 

withdrawals at the bank in the form of advances to themselves at a time when the corporation's 

debt to Polaris was not being paid, and that Polaris was damaged because these actions left the 

corporation without funds to repay the debt."); Flynt Distrib. Co. v. Harvey, 734 F.2d 1389, 1393-

94 (9th Cir. 1984) (concluding that the defendants' conversion and transfer of corporate assets, 

which left the corporations undercapitalized, constituted a "prima facie showing that it would be 

unjust to shield the [defendants] behind the corporate veil"). 

Viewing the evidence and all reasonable inferences in a light most favorable to Nype, and 

accepting the factual allegations and reasonable inferences as true—as this Court must do—this 

Court should easily find that genuine issues of material fact preclude summary judgment on 

Nype's alter ego claim against 305 LLC. 

C.  305 LV, LLC Has Failed to Meet Its Burden of Proving That There Are No 

Genuine Issues of Fact Regarding Nype's Fraudulent Transfer Claims Against 

305 LLC. 

 

305 LLC asserts that Nype has not asserted fraudulent transfer claims against it.  (See 

Mot. at 5 ("the only claim in the Amended Complaint actually pending against 305 [LLC] is alter 
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ego").  Nype's Amended Complaint is replete, however, with fraudulent transfer allegations 

against 305 LLC.  (See e.g., 1st Am. Compl., ¶ 61 ("Plaintiff is informed and believes, that the 

Entity Defendants10 are the recipients of fraudulent transfers"); id. ¶¶ 123-127 (alleging that the 

"Defendants", i.e., all of the defendants in the action, made transfers with the intent of removing 

assets from Nype's purview and also alleging a right to a judgment against the defendants on 

Nype's fraudulent-transfer claims). 

305 LLC next argues that there "is absolutely no evidence before this Court that 305 

[LLC] did anything in 2007 to effectively render LVLP insolvent . . . , nor is there any evidence 

before this Court that LVLP and 305 Las Vegas engaged in conduct to allow LVLP to avoid 

payment of the judgment owed to Plaintiff."  (See Mot. at 8.)  Finally, 305 LLC asserts that "305 

[LLC] has [n]ever obtained any asset that could have belonged to LVLP."  Id. at 4. 

As with 305 LLC's alter-ego arguments, it has failed to meet its burden of demonstrating 

the absence of genuine issues of material fact that 305 LLC is not a proper defendant on Nype's 

fraudulent-transfer claims.   

Under NRS 112.180(1),11 "[a] transfer made or obligation incurred by a debtor is 

fraudulent as to a creditor, whether the creditor's claim arose before or after the transfer was 

made or the obligation was incurred, if the debtor made the transfer or incurred the obligation: 

(a) With actual intent to hinder, delay or defraud any creditor of the debtor[.]"  (Emphasis 

added). "[A] creditor may recover judgment for the value of the asset transferred" against a "first 

transferee of the asset or the person for whose benefit the transfer was made."  NRS 

112.220(2)(a).  A creditor may also generally obtain "[a]voidance of the transfer or obligation[.]"  

NRS 112.210(1). 

 
10 The Amended Complaint defines "Entity Defendants" to include 305 LLC.  See id., ¶ 55. 

 
11 NRS Chapter 112 is referred to as the Uniform Fraudulent Transfer Act ("UFTA").  See NRS 112.140. 
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NRS 112.150(6) defines a "debtor" as "a person who is liable on a claim."  NRS 

112.150(3) broadly defines a "claim" as "a right to payment, whether or not the right is reduced to 

judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, 

legal, equitable, secured, or unsecured."  NRS 112.150(7)(d) defines an "insider" to "include" 

"[a]n affiliate, or an insider of an affiliate as if the affiliate were the debtor[.]" NRS 112.150(2) 

defines an "asset" as "property of a debtor[.]" NRS 112.150(10) defines "property" as "anything 

that may be the subject of ownership."  NRS 112.150(12) broadly defines a "transfer" as "every 

mode, direct or indirect, absolute or conditional, voluntary or involuntary, of disposing of or 

parting with an asset or an interest in an asset, and includes payment of money, release, lease and 

creation of a lien or other encumbrance."    

As shown below, genuine issues of material facts exist as to whether 305 LLC is a proper 

fraudulent-transfer defendant on multiple transactions.  Specifically: 

1. When Livework transferred the 305 Properties to 305 LLC; 

2. When 305 LLC waived $12,000,000 in rent owed to it from Casino Partners; and 

3. When Livework released 305 LLC of its obligations under the Livework Note. 

With respect to the first and third transactions, Livework is a debtor because it: (1) is 

LVLP's alter ego and thus jointly liable with LVLP on Nype's judgment; and (2) also conspired 

with LVLP, Messrs. Liberman and Mitchell and the other entity defendants to engage in the 

asset-protection scheme to avoid satisfaction of Nype's judgment.  With respect to the second 

transaction, 305 LLC is a debtor for the same reasons.  It is irrelevant that Nype did not have his 

judgment yet at the time the transfers were made as the UFTA includes fraudulent transfers 

regardless of "whether the creditor's claim arose before or after the transfer was made or 

obligation incurred," NRS 112.180(1), and defines claims to include rights of payment that are 

unliquidated, contingent, disputed, and/or unmatured. 

There is substantial evidence that the three-identified transfers were made with actual 

intent to hinder, delay or defraud creditors.  NRS 112.180(2) sets forth certain factors, often 
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referred to as "badges of fraud," that this Court may consider in determining whether transfers 

were made with the actual intent to hinder, delay or defraud creditors.  These factors, include, 

whether: 

(a) The transfer or obligation was to an insider; 

(b) The debtor retained possession or control of the property transferred 

after the transfer; 

(c) The transfer or obligation was disclosed or concealed; 

(d) Before the transfer was made or obligation was incurred, the debtor had 

been sued or threatened with suit; 

(e) The transfer was of substantially all the debtor’s assets; 

(f) The debtor absconded; 

(g) The debtor removed or concealed assets; 

(h) The value of the consideration received by the debtor was reasonably 

equivalent to the value of the asset transferred or the amount of the 

obligation incurred; 

 (i) The debtor was insolvent or became insolvent shortly after the transfer 

was made or the obligation was incurred; 

(j) The transfer occurred shortly before or shortly after a substantial debt 

was incurred; and 

(k) The debtor transferred the essential assets of the business to a lienor 

who transferred the assets to an insider of the debtor. 

 

NRS 112.180(2). 

 

"[A] court is not limited to only those factors or 'badges' enumerated [in the UFTA], but is 

free to consider any other factors bearing upon the issue of fraudulent intent."  In re Sholdan, 217 

F.3d 1006, 1010 (8th Cir. 2000) (interpreting Minnesota's version of the UFTA).  "Courts 

construing UFTA have found that when several badges of fraud are established, a presumption 

of fraud exists. When one or more of these badges is present, fraudulent intent can be inferred."  

McCain Foods USA, Inc. v. Cent. Processors, Inc., 275 Kan. 1, 14, 61 P.3d 68, 77 (2002) 

(emphasis added) (interpreting Kansas' version of the UFTA) (citing In re Taylor, 133 F.3d 1336, 

1338 (10th Cir. 1998)).  Indeed, Courts have found that "the confluence of several [badges of 

fraud] in one transaction generally provides conclusive evidence of an actual intent to 

defraud."  Gilchinsky v. Nat'l Westminster Bank N.J., 159 N.J. 463, 477, 732 A.2d 482, 490 
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(1999) (emphasis added) (citing Max Sugarman Funeral Home, Inc. v. A.D.B. 

Investors, 926 F.2d 1248, 1254–55 (1st Cir. 1991)). 

The circumstances surrounding the transfers and the defendants' conduct in this litigation 

demonstrate, at a minimum, that genuine issues of material fact exist as to whether the transfers 

were made with actual intent to hinder, delay or defraud creditors.  The transfers were made to 

insiders or other entities of which Messrs. Liberman and Mitchell own and control (in whole or in 

part).  Messrs. Liberman and Mitchell were aware that Nype would be suing to seek the 

compensation he was owed for the work he provided to them.  Indeed, the second and third 

transfers were made on the eve of the start of Nype's trial against LVLP and Livework.  305 LLC 

received no true consideration (and certainly inadequate value) in exchange for waiving 

$12,000,000 of unpaid rent and releasing Casino Partners of future damages.  Livework received 

no consideration at all for releasing 305 LLC of its obligations under the Livework Note.  

Through the sale of the 305 Properties and immediate leaseback to it (through Casino Partners), 

Liveowork maintained possession and control of the 305 Properties. Defendants attempted to 

conceal the transfers and other assets through their discovery misconduct,12 which, as the Court 

knows, required enormous efforts on Nype's part to attempt to obtain full and proper disclosure.  

To date, Nype has received almost nothing on his judgment, and Defendants appear dedicated to 

ensuring that this remains the case.13  Indeed, the effect of the transfers was to keep millions of 

dollars away from Nype's purview.   

 
12 Nype has extensively documented Defendants' discovery and other misconduct and game playing in this 

action in, and in connection with, Nype's: March 2019 oppositions to the Mitchell Defendants' and 

Liberman Defendants' counsels' motions to withdraw; April 2019 motion to extend discovery; April 2019 

motion to compel; and June 2019 motion for sanctions (and the related evidentiary hearings).  Nype 

incorporates the evidence and arguments contained therein as if fully set forth herein. 

 
13 The deadline for the Mitchell Defendants to comply with this Court's Order of September 20, 2019, has 

passed without even a scintilla of compliance by the Mitchell Defendants! 
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Thus, as many as six (6) of the badges of fraud are present: factors (a), (b), (c), (d), (g), 

and (h).  Accordingly, a presumption exists—if not conclusive proof—that three identified 

transfers were made with actual intent to hinder, delay or defraud creditors. 

With respect to the first and third transfers, Nype is entitled to a judgment against 305 

LLC, as a first transferee. See NRS 112.220(2)(a).  And 305 LLC must be a party to the extent 

that the remedy is avoidance of the transfers.  See NRS 112.210(1).  With respect the second 

transfer, 305 LLC is the fraudulent transferor and must be a party to the action. 

Viewing the evidence and all reasonable inferences in a light most favorable to Nype, and 

accepting the factual allegations and reasonable inferences as true—as this Court must do—this 

Court should easily find that genuine issues of material fact preclude summary judgment on 

Nype's fraudulent-transfer claims against 305 LLC. 

D. 305 LV, LLC Has Failed to Meet Its Burden of Proving That There Are No 

Genuine Issues of Fact Regarding Nype's Civil Conspiracy Claim Against 305 

LLC.  

 

Notably, while the participants in a fraudulent conveyance claim are not necessarily 

subject to the tort of civil conspiracy, the same underlying facts, probative of the misconduct of 

305 in this matter, establish the elements of the separate tort of civil conspiracy. Significantly, as 

noted by the Nevada Supreme Court: 

   An actual civil conspiracy “consist of a combination 

   of two or more persons who, by some concerted  

   action, intend to accomplish a lawful objective for 

   the purpose of harming another, and damage results 

   from the act or acts.”  

 

Hilton Hotels vs. Butch Lewis Productions, 109 Nev. 1043, 148, 862 P.2d 1207, 1210 (1993); 

Consolidated Generated vs. Cumminsenging, 114 Nev. 1304, 1311, 971 P.2d 1251 (1998). 

Notably, as discussed above, Mr. Liberman's interactions with David Mitchell, in terms of 

leasing the subject property to an affiliated entity with no rent payment for over seven years, 
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coupled by Barnet Liberman’s role as one of two general partners for 305’s parent entity (and the 

acquiescence of the other general partner, Mr. Chamberlin), 305 LLC's failing to pay or provide 

for payment on a promissory note (also for seven years), if not deemed a fraudulent conveyance, 

certainly constitute concerted action between two or more people and entities, calculated to 

deprive Livework, and in turn LVLP, of the monies necessary to pay the judgment to Nype.   

Viewing the evidence and all reasonable inferences in a light most favorable to Nype, and 

accepting the factual allegations and reasonable inferences as true—as this Court must do—this 

Court should easily find that genuine issues of material fact preclude summary judgment on 

Nype's civil-conspiracy claim against 305 LLC. 

E. Under NRCP 56(d), This Court Must Permit Plaintiffs Discovery Before Ruling 

on 305 LV, LLC’s Motion for Summary Judgment. 

 

"NRCP 56(f)14 permits a district court to grant a continuance when a party opposing a motion 

for summary judgment is unable to marshal facts in support of its opposition."  Aviation 

Ventures, Inc. v. Joan Morris, Inc., 121 Nev. 113, 117-18, 110 P.3d 59, 62 (2005).  Specifically, 

NRCP 56(d) provides: 

If a nonmovant shows by affidavit or declaration that, for specified reasons, it 

cannot present facts essential to justify its opposition, the court may: 

1) defer considering the motion or deny it; 

(2) allow time to obtain affidavits or declarations or to take discovery; or 

(3) issue any other appropriate order. 

 

This Court has discretion to grant such a motion and should do so where the movant has 

explained how further discovery will lead to the creation of a genuine issue of material fact.  See 

Aviation Ventures, Inc., 121 Nev. at 118, 110 P.3d at 62.  

This Court should do likewise. To the extent it finds that Plaintiffs have failed to 

demonstrate genuine issues of fact in opposition to 305 LLC’s Motion, it should continue the 

Motion to permit Nype to take the follow-up depositions of Messrs. Liberman, Mitchell, and 
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Livework (as this Court has authorized Nype to do in its order of May 30, 2019) and to complete 

his discovery after receiving Mr. Mitchell's ostensibly forthcoming supplemental disclosure of 

documents pursuant to this Court's recent Order re: Discovery Sanctions.  Nype did not have 

many of the documents upon which this opposition is based at the time it previously deposed 

Messrs. Liberman and Mitchell; and Nype wasn't even aware of the second and third transfers 

until 2019, when Nype finally obtained documentation related to the same from 305 LLC on the 

eve of the prior discovery cutoff.  Such discovery is likely to reveal additional information related 

to intent and the relationship between the parties, which will reveal genuine issues of material 

facts related to Nype's claims.  (See Ex. 1, at ¶¶ 3-13.) 

IV. 

CONCLUSION 

This Court should deny 305 LLC’s Motion as there are numerous genuine issues of 

material fact which preclude summary judgment.  Alternatively, the Court should continue the 

Motion to permit Nype to take discovery pursuant to NRCP 56(d).   

DATED this 7th day of October, 2019. 

      JOHN W. MUIJE & ASSOCIATES 

 

 

 

      By: /s/ John W. Muije, Esq.    

       JOHN W. MUIJE, ESQ. 

Nevada Bar No: 2419 

1840 East Sahara Avenue, Suite 106 

Las Vegas, NV 89104 

Telephone No:  (702) 386-7002 

Facsimile No:    (702) 386-9135 

Email: Jmuije@muijelawoffice.com 

Attorneys for Plaintiffs 

 

 

 

 

 
14 The 2019 amendments to the Nevada rules of Civil Procedure revised NRCP 56 to provide for the 

continuance/deferment of the motion in NRCP 56(d), rather than 56(f).  There appears to be no substantive 

difference between the old and new versions of the rule. 
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CERTIFICATE OF SERVICE 

 

 I certify that I am an employee of JOHN W. MUIJE & ASSOCIATES and that on the 7th 

day of October, 2019, I caused the foregoing document, PLAINTIFFS’ OPPOSITION TO 

MOTION FOR SUMMARY JUDGMENT AND COUNTERMOTION FOR DISCOVERY 

PURSUANT TO NRCP 56(d) to be served as follows: 

 __ by placing a copy of the same for mailing in the United States mail, 

  with first class postage prepaid addressed as follows; and/or 

 

 _X_ by electronically filing and serving with the Clerk of the Court via the Odyssey E-

File and Serve System; and/or 

 

 __ by placing a copy of the same for mailing in the United States mail, with first class 

postage prepaid marked certified return receipt requested addressed as follows; 

and/or 

 

 __ Via E-Mail at the addresses listed below; and/or  

 

 __ pursuant to EDCR 7.26, by causing a copy to be sent via facsimile  

  at the number(s) listed below; and/or 

 

 __ by hand-delivering a copy to the party or parties as listed below: 

 

  

Stan Johnson, Esq. 

James L. Edwards, Esq.      

COHEN JOHNSON PARKER  

               & EDWARDS   

375 East Warm Springs Road, Suite 104 

 Las Vegas, Nevada 89119     

 Telephone:  (702) 823-3500     

 Facsimile:    (702) 823-3400     

E-Mail: jedwards@parkeredwardslaw.com   

Attorneys for Mitchell Defendants 

Attorneys for Mitchell Defendants 

Brian B. Boschee, Esq. 

HOLLEY DRIGGS WALCH 

FINE PUZEY STEIN & THOMPSON 

400 South Fourth Street, Third Floor 

Las Vegas, Nevada 89101 

Telephone:   (702) 791-0308 

Facsimile:    (702) 791-1912 

E-Mail:  bboschee@nevadafirm.com 

Attorneys for Defendant 

305 Las Vegas, LLC 
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Elliot S. Blut, Esq. 

BLUT LAW GROUP, P.C. 

300 S. 4th Street #701 

Las Vegas, NV 89101 

E-Mail: eblut@blutlaw.com 

Attorney for Barnet Liberman and 

Casino Coolidge 

 

      

  

     /s/ Fern Vitman      

     An employee of JOHN W. MUIJE & ASSOCIATES  
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