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CHRONOLOGICAL TABLE OF CONTENTS TO 

RESPONDENTS’ APPENDIX  

 

Date Description Volume/Bates No. 

08/21/17 Amended Complaint 

 

Volume 1, RA 1 – 

RA 34  

 

03/27/19 Plaintiffs’ Limited Opposition to the 

Mitchell Defendants’ Motion to 

Withdraw as Counsel of Record 

 

Volume 1, RA 35 

– RA 121  

 

 

04/22/19 Plaintiffs’ Motion to Compel 

Defendants’ Production of Documents 

on Order Shortening Time  

 

Volume 1, RA 122 

– RA 143  

 

 

05/30/19 Notice of Entry of Order Compelling 

Discovery, Awarding Sanctions, and 

Briefly Extending Discovery for 

Limited Purposes and Continuing the 

Trial Date 

 

Volume 1, RA 144 

– RA 155  

 

 

06/14/19 Plaintiffs’ Motion for Sanctions 

Pursuant to NRCP 37(b) and Motion to 

Extend Time for Plaintiffs’ Deadline 

for Supplemental Expert Report on 

Order Shortening Time 

 

Volume 1, RA 156 

– RA 227  

 

 

07/02/19 Supplement in Support of Monetary 

Sanctions and Request for Incremental 

Sanctions 

 

Volume 1, RA 228 

– RA 237  

 

 

08/30/19 Trial Brief Regarding Evidentiary 

Hearing – Discovery Sanctions 

 

Volume 2, RA 238 

– RA 314  

 

09/20/19 Order Re: Discovery Sanctions 

 

Volume 2, RA 315 

– RA 323  
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09/23/19 Notice of Entry of Order Re: Discovery 

Sanctions 

 

Volume 2, RA 324 

– RA 336  

 

10/07/19 Plaintiffs’ Opposition to Motion for 

Summary Judgment and 

Countermotion for Discovery Pursuant 

to NRCP 56(d) 

 

Volume 2, RA 337 

– RA 364  

 

 

10/17/19 Plaintiffs’ Opposition to The Mitchell 

Defendants’ Statement of Compliance 

and Motion for Additional Time for 

Further Production and Countermotion 

for Case Concluding Sanctions 

 

Volume 2, RA 365 

– RA 429  

 

 

11/17/19 Status Report Regarding The Mitchell 

Defendants’ Compliance with This 

Court’s Order Re: Discovery Sanctions 

 

Volume 3, RA 430 

– RA 434  

 

 

12/12/19 Appendix to Plaintiffs’ Opposition to 

Defendants’ Motion to Dismiss 

Plaintiffs’ Amended Complaint 

Pursuant to NRCP (12(b)(2) and 

12(b)(5), or in the Alternative Motion 

for Summary Judgment 

 

Volume 3, RA 435 

– RA 561  

 

 

12/12/19 Plaintiffs’ Opposition to Defendants’ 

Motion to Dismiss Plaintiffs’ Amended 

Complaint Pursuant to NRCP (12(b)(2) 

and 12(b)(5), or in the Alternative 

Motion for Summary Judgment 

 

Volume 3, RA 562 

– RA 583  

 

 

12/29/19 Defendants Barnet Liberman and 

Casino Coolidge, LLC’s Trial Brief 

 

Volume 3, RA 584 

– RA 594  
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TRIAL EXHIBITS 

 

Date Description Volume/Bates No. 

Undated Plaintiffs’ Trial Exhibit No. 4 

 

Volume 4, RA 605 – 
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Undated Plaintiffs’ Trial Exhibit No. 6  

 

Volume 4, RA 651 – 

RA 679  

 

Undated Plaintiffs’ Trial Exhibit No. 7  

 

Volume 4, RA 680 – 

RA 681  

 

Undated Plaintiffs’ Trial Exhibit No. 8 

 

Volume 4, RA 682 – 

RA 684  

 

 

Undated Plaintiffs’ Trial Exhibit No. 11 

 

Volume 4, RA 685 – 
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Undated Plaintiffs’ Trial Exhibit No. 16 
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Undated Plaintiffs’ Trial Exhibit No. 22 

 

Volume 4, RA 696  

 

Undated Plaintiffs’ Trial Exhibit No. 24  

 

Volume 4, RA 697  

 

Undated Plaintiffs’ Trial Exhibit No. 25 

 

Volume 4, RA 698 – 

RA 700  

 

Undated 

 

Plaintiffs’ Trial Exhibit No. 28 

 

Volume 4, RA 701  

 

Undated Plaintiffs’ Trial Exhibit No. 39 

 

Volume 4, RA 702 – 

RA 705 

 

Undated Plaintiffs’ Trial Exhibit No. 41 

 

Volume 4, RA 706 – 

RA 709  
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Undated Plaintiffs’ Trial Exhibit No. 42 

 

Volume 4, RA 710 – 

RA 748  

 

Undated Plaintiffs’ Trial Exhibit No. 47 

 

Volume 5, RA 749 – 

RA 750  

 

Undated Plaintiffs’ Trial Exhibit No. 48 

 

Volume 5, RA 751 – 

RA 814 

 

Undated Plaintiffs’ Trial Exhibit No. 10005 

 

Volume 5, RA 815 – 

RA 826 

 

 Undated Plaintiffs’ Trial Exhibit No. 10006 

 

Volume 5, RA 827 – 

RA 849 

 

Undated Plaintiffs’ Trial Exhibit No. 10007 

 

Volume 5, RA 850 – 

RA 859 

 

Undated Plaintiffs’ Trial Exhibit No. 10008 

 

Volume 5, RA 860 – 

RA 883 

 

Undated Plaintiffs’ Trial Exhibit No. 10014 

 

Volume 5, RA 884 – 

RA 887 
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Volume 5, RA 888 – 

RA 899 
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Volume 5, RA 900 – 

RA 914 

 

Undated Plaintiffs’ Trial Exhibit No. 10022 

 

Volume 5, RA 915 – 

RA 919 

 

Undated Plaintiffs’ Trial Exhibit No. 10036 

 

Volume 5, RA 920 – 

RA 923 

 

Undated Plaintiffs’ Trial Exhibit No. 10037 

 

Volume 5, RA 924 – 

RA 927 
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Undated Plaintiffs’ Trial Exhibit No. 10038 

 

Volume 6, RA 928 – 

RA 1027 

 

Undated Plaintiffs’ Trial Exhibit No. 10039 

 

Volume 6, RA 1028 

– RA 1077 

 

Undated Plaintiffs’ Trial Exhibit No. 10042 

 

Volume 6, RA 1078 

– RA 1101 

 

Undated Plaintiffs’ Trial Exhibit No. 10043 – 

Part 1 

 

Volume 7, RA 1102 

– RA 1350 

 

Undated Plaintiffs’ Trial Exhibit No. 10043 – 

Part 2 

 

Volume 8, RA 1351 

– RA 1580 

  

Undated Plaintiffs’ Trial Exhibit No. 10043 – 

Part 3 

 

Volume 9, RA 1581 

– RA 1671 

 

Undated Plaintiffs’ Trial Exhibit No. 10044 – 

Part 1 

 

Volume 10, RA 1672 

– RA 1917 

 

Undated Plaintiffs’ Trial Exhibit No. 10044 – 

Part 2 

 

Volume 11, RA 1918 

– RA 2162 

 

Undated Plaintiffs’ Trial Exhibit No. 10045 – 

Part 1 

 

Volume 12, RA 2163 

– RA 2405 

 

Undated Plaintiffs’ Trial Exhibit No. 10045 – 

Part 2 

 

Volume 13, RA 2406 

– RA 2652 

 

Undated Plaintiffs’ Trial Exhibit No. 10045 – 

Part 3 

 

Volume 14, RA 2653 

– RA 2894 

 

Undated Plaintiffs’ Trial Exhibit No. 10045 – 

Part 4 

 

Volume 15, RA 2895 

– RA 2905 

 

Undated Plaintiffs’ Trial Exhibit No. 10046 – 

Part 1 

 

Volume 16, RA 2906 

– RA 3145 
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Undated Plaintiffs’ Trial Exhibit No. 10046 – 

Part 2 

 

Volume 17, RA 3146 

– RA 3394 

 

Undated Plaintiffs’ Trial Exhibit No. 10046 – 

Part 3 

 

Volume 18, RA 3395 

– RA 3644 

 

Undated Plaintiffs’ Trial Exhibit No. 10046 – 

Part 4 

 

Volume 19, RA 3645 

– RA 3749 

 

Undated Plaintiffs’ Trial Exhibit No. 20001 

 

Volume 20, RA 3750 

– RA 3753 

 

Undated Plaintiffs’ Trial Exhibit No. 20003 

 

Volume 20, RA 3754 

– RA 3767 

 

Undated Plaintiffs’ Trial Exhibit No. 20004 

 

Volume 20, RA 3768 

– RA 3776 

 

Undated Plaintiffs’ Trial Exhibit No. 20005 

 

Volume 20, RA 3777 

– RA 3800 

 

Undated Plaintiffs’ Trial Exhibit No. 20006 

 

Volume 20, RA 3801 

– RA 3819 

 

Undated Plaintiffs’ Trial Exhibit No. 20007 

 

Volume 21, RA 3820 

– RA 3826 

 

Undated Plaintiffs’ Trial Exhibit No. 20008 

 

Volume 21, RA 3827 

– RA 3829 

 

Undated Plaintiffs’ Trial Exhibit No. 20009 

 

Volume 21, RA 3830 

– RA 3834 

 

Undated Plaintiffs’ Trial Exhibit No. 20010 

 

Volume 21, RA 3835 

– RA 3839 

 

Undated Plaintiffs’ Trial Exhibit No. 20011 

 

Volume 21, RA 3840 

– RA 3841 

 



 
8 

 

Undated 

 

Plaintiffs’ Trial Exhibit No. 20012 

 

Volume 21, RA 3842 

– RA 3882 

 

Undated Plaintiffs’ Trial Exhibit No. 20013 

 

Volume 21, RA 3883  

Undated Plaintiffs’ Trial Exhibit No. 20014 

 

Volume 21, RA 3884 

– RA 3995 

 

Undated Plaintiffs’ Trial Exhibit No. 20015 

 

Volume 21, RA 3996 

– RA 4035 

 

Undated Plaintiffs’ Trial Exhibit No. 20016 

 

Volume 21, RA 4036 

– RA 4041 

 

Undated Plaintiffs’ Trial Exhibit No. 20017 

 

Volume 21, RA 4042 

– RA 4046 

 

Undated Plaintiffs’ Trial Exhibit No. 20018 

 

Volume 21, RA 4047 

– RA 4055 

 

Undated Plaintiffs’ Trial Exhibit No. 20019 

 

Volume 21, RA 4056 

– RA 4057 

 

Undated Plaintiffs’ Trial Exhibit No. 20020 

 

Volume 22, RA 4058 

– RA 4122 

 

Undated Plaintiffs’ Trial Exhibit No. 20022 

 

Volume 22, RA 4123 

– RA 4124 

 

Undated Plaintiffs’ Trial Exhibit No. 20023 

 

Volume 22, RA 4125 

– RA 4144 

 

Undated Plaintiffs’ Trial Exhibit No. 20025 

 

Volume 22, RA 4145 

– RA 4147 

 

Undated Plaintiffs’ Trial Exhibit No. 20029 

 

Volume 22, RA 4148 

– RA 4149 
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Undated Plaintiffs’ Trial Exhibit No. 20030 

 

Volume 22, RA 4150 

– RA 4151 

 

Undated Plaintiffs’ Trial Exhibit No. 20031 

 

Volume 22, RA 4152 

– RA 4153 

 

Undated Plaintiffs’ Trial Exhibit No. 20032 

 

Volume 22, RA 4154 

– RA 4155 

 

Undated Plaintiffs’ Trial Exhibit No. 20033 

 

Volume 22, RA 4156 

– RA 4174 

 

Undated Plaintiffs’ Trial Exhibit No. 20034 

 

Volume 22, RA 4175 

– RA 4205 

 

Undated Plaintiffs’ Trial Exhibit No. 20035 

 

Volume 22, RA 4206 

– RA 4263 

 

Undated Plaintiffs’ Trial Exhibit No. 20036 

 

Volume 22, RA 4264 

– RA 4285 

 

Undated Plaintiffs’ Trial Exhibit No. 20037 

 

Volume 22, RA 4286 

– RA 4293 

 

Undated Plaintiffs’ Trial Exhibit No. 20038 

 

Volume 22, RA 4294 

– RA 4308 

 

Undated Plaintiffs’ Trial Exhibit No. 20039 

 

Volume 23, RA 4309 

Undated Plaintiffs’ Trial Exhibit No. 20040 

 

Volume 23, RA 4310 

– RA 4318 

 

Undated Plaintiffs’ Trial Exhibit No. 20041 

 

Volume 23, RA 4319 

– RA 4320 

 

Undated 

 

Plaintiffs’ Trial Exhibit No. 20042 Volume 23, RA 4321 

– RA 4322 
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Undated Plaintiffs’ Trial Exhibit No. 20043 

 

Volume 23, RA 4323 

– RA 4324 

 

Undated Plaintiffs’ Trial Exhibit No. 20044 

 

Volume 23, RA 4325 

– RA 4330 

 

Undated Plaintiffs’ Trial Exhibit No. 20047  

 

Volume 23, RA 4331 

– RA 4334 

 

Undated Plaintiffs’ Trial Exhibit No. 20052 

 

Volume 23, RA 4335 

– RA 4345 

 

Undated Plaintiffs’ Trial Exhibit No. 30009 

 

Volume 23, RA 4346 

– RA 4354 

 

Undated Plaintiffs’ Trial Exhibit No. 30011 

 

Volume 23, RA 4355 

– RA 4358 

 

Undated Plaintiffs’ Trial Exhibit No. 30012 

 

Volume 23, RA 4359 

– RA 4373 

 

Undated Plaintiffs’ Trial Exhibit No. 30013 

 

Volume 23, RA 4374 

– RA 4389 

 

Undated Plaintiffs’ Trial Exhibit No. 30014 

 

Volume 23, RA 4390 

– RA 4409 

 

Undated Plaintiffs’ Trial Exhibit No. 30015 

 

Volume 23, RA 4410 

– RA 4434 

 

Undated Plaintiffs’ Trial Exhibit No. 30041 

 

Volume 23, RA 4435  

Undated Plaintiffs’ Trial Exhibit No. 30042 

 

Volume 23, RA 4436 

 

Undated Plaintiffs’ Trial Exhibit No. 30043 

 

Volume 23, RA 4437 

 

Undated Plaintiffs’ Trial Exhibit No. 30044 

 

Volume 23, RA 4438 
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Undated Plaintiffs’ Trial Exhibit No. 30050 

 

Volume 23, RA 4439 

 

Undated Plaintiffs’ Trial Exhibit No. 30051 

 

Volume 23, RA 4440 

 

Undated Plaintiffs’ Trial Exhibit No. 30052 

 

Volume 23, RA 4441 

 

Undated Plaintiffs’ Trial Exhibit No. 30053 

 

Volume 23, RA 4442 

– RA 4447 

 

Undated Plaintiffs’ Trial Exhibit No. 30055 

 

Volume 23, RA 4448 

– RA 4449 

 

Undated Plaintiffs’ Trial Exhibit No. 30058 

 

Volume 23, RA 4450 

Undated Plaintiffs’ Trial Exhibit No. 30059 

 

Volume 23, RA 4451 

 

Undated Plaintiffs’ Trial Exhibit No. 30071 

 

Volume 23, RA 4452 

– RA 4456 

 

Undated Plaintiffs’ Trial Exhibit No. 30077 

 

Volume 23, RA 4457 

 

Undated Plaintiffs’ Trial Exhibit No. 30078 

 

Volume 23, RA 4458 

 

Undated Plaintiffs’ Trial Exhibit No. 30079 

 

Volume 23, RA 4459 

 

Undated Plaintiffs’ Trial Exhibit No. 30089 

 

Volume 24, RA 4460 

– RA 4512 

 

Undated Plaintiffs’ Trial Exhibit No. 30090 

 

Volume 24, RA 4513 

– RA 4573 

 

Undated Plaintiffs’ Trial Exhibit No. 30091 

 

Volume 24, RA 4474 

– RA 4638 

 

Undated Plaintiffs’ Trial Exhibit No. 30092 

 

Volume 25, RA 4639 

 

Undated Plaintiffs’ Trial Exhibit No. 30094 

 

Volume 25, RA 4640 

– RA 4653 
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Undated Plaintiffs’ Trial Exhibit No. 30096 

 

Volume 25, RA 4654 

– RA 4658 

 

Undated Plaintiffs’ Trial Exhibit No. 30097 – 

Part 1 

 

Volume 26, RA 4659 

– RA 4908 

 

Undated Plaintiffs’ Trial Exhibit No. 30097 – 

Part 2 

 

Volume 27, RA 4909 

– RA 5158 

 

Undated Plaintiffs’ Trial Exhibit No. 30097 – 

Part 3 

 

Volume 28, RA 5159 

– RA 5408 

 

Undated Plaintiffs’ Trial Exhibit No. 30097 – 

Part 4 

 

Volume 29, RA 5409 

– RA 5658 

 

Undated Plaintiffs’ Trial Exhibit No. 30097 – 

Part 5 

 

Volume 30, RA 5659 

– RA 5842 

 

Undated Plaintiffs’ Trial Exhibit No. 30098 – 

Part 1 

 

Volume 31, RA 5843 

– RA 6092 

 

Undated Plaintiffs’ Trial Exhibit No. 30098 – 

Part 2 

 

Volume 32, RA 6093 

– RA 6338 

 

Undated Plaintiffs’ Trial Exhibit No. 30098 – 

Part 3 

 

Volume 33, RA 6339 

– RA 6588 

 

Undated Plaintiffs’ Trial Exhibit No. 30098 – 

Part 4 

 

Volume 34, RA 6589 

– RA 6838 

 

Undated Plaintiffs’ Trial Exhibit No. 30098 – 

Part 5 

 

Volume 35, RA 6839 

– RA 6995 

 

Undated Plaintiffs’ Trial Exhibit No. 30101 

 

Volume 36, RA 6996 

– RA 7003 

 

Undated Plaintiffs’ Trial Exhibit No. 30102 

 

Volume 36, RA 7004 

– RA 7010 

 



 
13 

 

Undated Plaintiffs’ Trial Exhibit No. 30103 

 

Volume 36, RA 7011 

 

Undated Plaintiffs’ Trial Exhibit No. 30104 

 

Volume 36, RA 7012 

– RA 7018 

 

Undated Plaintiffs’ Trial Exhibit No. 30105 

 

Volume 36, RA 7019 

– RA 7026 

 

Undated Plaintiffs’ Trial Exhibit No. 30106 

 

Volume 36, RA 7027 

– RA 7034 

 

Undated Plaintiffs’ Trial Exhibit No. 30107 

 

Volume 36, RA 7035  

Undated Plaintiffs’ Trial Exhibit No. 40003 

 

Volume 36, RA 7036  

 

Undated Plaintiffs’ Trial Exhibit No. 40004 

 

Volume 36, RA 7037 

– RA 7038 

 

Undated Plaintiffs’ Trial Exhibit No. 40008 

 

Volume 36, RA 7039  

 

Undated Plaintiffs’ Trial Exhibit No. 40009 

 

Volume 36, RA 7040 

– RA 7161 

    

Undated Plaintiffs’ Trial Exhibit No. 40010 

 

Volume 37, RA 7162 

– RA 7254 

 

Undated Plaintiffs’ Trial Exhibit No. 40014 

 

Volume 37, RA 7255 

– RA 7303 

 

Undated Plaintiffs’ Trial Exhibit No. 40017 

 

Volume 37, RA 7304  

 

Undated Plaintiffs’ Trial Exhibit No. 40018 

 

Volume 37, RA 7305 

– RA 7308 
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Undated Plaintiffs’ Trial Exhibit No. 40019 

 

Volume 37, RA 7309 

– RA 7313 

 

Undated Plaintiffs’ Trial Exhibit No. 40020 

 

Volume 37, RA 7314 

– RA 7320 

 

Undated Plaintiffs’ Trial Exhibit No. 40021 

 

Volume 37, RA 7321 

– RA 7325 

 

Undated Plaintiffs’ Trial Exhibit No. 40022 

 

Volume 37, RA 7326 

– RA 7330 

 

Undated Plaintiffs’ Trial Exhibit No. 40023 

 

Volume 37, RA 7331 

– RA 7337 

 

Undated Plaintiffs’ Trial Exhibit No. 40024 

 

Volume 37, RA 7338 

– RA 7341 

 

Undated Plaintiffs’ Trial Exhibit No. 40025 

 

Volume 37, RA 7342 

– RA 7353 

 

Undated Plaintiffs’ Trial Exhibit No. 40026 

 

Volume 37, RA 7354 

– RA 7357 

 

Undated Plaintiffs’ Trial Exhibit No. 40027 

 

Volume 37, RA 7358 

– RA 7395 

 

Undated Plaintiffs’ Trial Exhibit No. 40028 

 

Volume 37, RA 7396 

– RA 7399 

 

Undated Plaintiffs’ Trial Exhibit No. 40029 

 

Volume 37, RA 7400 

– RA 7404 

 

Undated Plaintiffs’ Trial Exhibit No. 40030 

 

Volume 37, RA 7405 

– RA 7409 

 

Undated Plaintiffs’ Trial Exhibit No. 40031 

 

Volume 38, RA 7410 

– RA 7468 
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Undated Plaintiffs’ Trial Exhibit No. 40032 

 

Volume 38, RA 7469 

– RA 7472 

 

Undated Plaintiffs’ Trial Exhibit No. 40033 

 

Volume 38, RA 7473 

– RA 7477 

 

Undated Plaintiffs’ Trial Exhibit No. 40034 

 

Volume 38, RA 7478 

– RA 7483 

 

Undated 

 

Plaintiffs’ Trial Exhibit No. 40035 

 

Volume 38, RA 7484 

– RA 7489 

 

Undated Plaintiffs’ Trial Exhibit No. 40036 

 

Volume 38, RA 7490 

– RA 7495 

 

Undated Plaintiffs’ Trial Exhibit No. 40037 

 

Volume 38, RA 7496 

– RA 7501 

 

Undated Plaintiffs’ Trial Exhibit No. 40038 

 

Volume 38, RA 7502 

– RA 7508 

 

Undated Plaintiffs’ Trial Exhibit No. 40039 

 

Volume 38, RA 7509 

– RA 7514 

 

Undated Plaintiffs’ Trial Exhibit No. 40045 

 

Volume 38, RA 7515 

– RA 7531 

 

Undated Plaintiffs’ Trial Exhibit No. 50003 

 

Volume 39, RA 7532 

– RA 7591 

 

Undated Plaintiffs’ Trial Exhibit No. 50004 

 

Volume 39, RA 7592 

– RA 7608 
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Undated Plaintiffs’ Trial Exhibit No. 50005 

 

Volume 39, RA 7609 

– RA 7610 

 

Undated Plaintiffs’ Trial Exhibit No. 50009 

 

Volume 39, RA 7611 

– RA 7630 

 

Undated Plaintiffs’ Trial Exhibit No. 50010 

 

Volume 39, RA 7631 

– RA 7665 

 

Undated Plaintiffs’ Trial Exhibit No. 50011 

 

Volume 39, RA 7666 

– RA 7676 

 

Undated Plaintiffs’ Trial Exhibit No. 50012 

 

Volume 39, RA 7677 

– RA 7686 

 

Undated Plaintiffs’ Trial Exhibit No. 50013 

 

Volume 39, RA 7687 

– RA 7702 

 

Undated Plaintiffs’ Trial Exhibit No. 50014 

 

Volume 39, RA 7703 

– RA 7725 

 

Undated Plaintiffs’ Trial Exhibit No. 50015 

 

Volume 39, RA 7726 

– RA 7751 

 

Undated Plaintiffs’ Trial Exhibit No. 50016 

 

Volume 39, RA 7752 

– RA 7772 

 

Undated Plaintiffs’ Trial Exhibit No. 50017 

 

Volume 40, RA 7773 

– RA 7794 

 

Undated Plaintiffs’ Trial Exhibit No. 50018 

 

Volume 40, RA 7795 

– RA 7816 

 

Undated Plaintiffs’ Trial Exhibit No. 50019 

 

Volume 40, RA 7817 

– RA 7840 

 

Undated 

 

Plaintiffs’ Trial Exhibit No. 50020 

 

Volume 40, RA 7841 

– RA 7870 
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Undated Plaintiffs’ Trial Exhibit No. 50021 

 

Volume 40, RA 7871 

– RA 7892 

 

Undated Plaintiffs’ Trial Exhibit No. 50022 

 

Volume 40, RA 7893 

– RA 7914 

 

Undated Plaintiffs’ Trial Exhibit No. 50023 

 

Volume 40, RA 7915 

– RA 7935 

 

Undated Plaintiffs’ Trial Exhibit No. 50024 

 

Volume 40, RA 7936 

– RA 7967 

 

Undated Plaintiffs’ Trial Exhibit No. 50025 

– Part 1 

 

Volume 41, RA 7968 

– RA 8092 

  

Undated Plaintiffs’ Trial Exhibit No. 50025 

– Part 2 

 

Volume 42, RA 8093 

– RA 8236 

 

Undated Plaintiffs’ Trial Exhibit No. 50027 

– Part 1 

 

Volume 43, RA 8237 

– RA 8386 

 

Undated Plaintiffs’ Trial Exhibit No. 50027 

Part 2 

 

Volume 44, RA 8387 

– RA 8574 

 

Undated Plaintiffs’ Trial Exhibit No. 50028 

– Part 1 

 

Volume 45, RA 8575 

– RA 8774 

 

Undated Plaintiffs’ Trial Exhibit No. 50028 

– Part 2 

 

Volume 46, RA 8775 

– RA 8855 

 

Undated Plaintiffs’ Trial Exhibit No. 50034 

 

Volume 46, RA 8856 

– RA 8864 

 

Undated Plaintiffs’ Trial Exhibit No. 50035 

 

Volume 46, RA 8865 

– RA 8870 

 

Undated Plaintiffs’ Trial Exhibit No. 50036 

 

Volume 46, RA 8871 

– RA 8873 
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Undated Plaintiffs’ Trial Exhibit No. 60007 

 

Volume 46, RA 8874  

Undated Plaintiffs’ Trial Exhibit No. 60008 

 

Volume 46, RA 8875 

 

Undated Plaintiffs’ Trial Exhibit No. 60009 

 

Volume 46, RA 8876 

 

Undated Plaintiffs’ Trial Exhibit No. 60010 

 

Volume 46, RA 8877 

– RA 8888 

 

Undated Plaintiffs’ Trial Exhibit No. 60011 

 

Volume 46, RA 8889 

– RA 8893 

 

Undated Plaintiffs’ Trial Exhibit No. 60012 

 

Volume 46, RA 8894 

– RA 8973 

 

Undated Plaintiffs’ Trial Exhibit No. 60014 

 

Volume 47, RA 8974 

– RA 8976 

 

Undated Plaintiffs’ Trial Exhibit No. 60015 

 

Volume 47, RA 8977 

– RA 8979 

 

Undated Plaintiffs’ Trial Exhibit No. 60016 

 

Volume 47, RA 8990 

– RA 8982 

 

Undated Plaintiffs’ Trial Exhibit No. 60025 

 

Volume 47, RA 8983  

Undated Plaintiffs’ Trial Exhibit No. 60026 

 

Volume 47, RA 8984 

 

Undated Plaintiffs’ Trial Exhibit No. 60027 

 

Volume 47, RA 8985 

 

Undated Plaintiffs’ Trial Exhibit No. 60028 

 

Volume 47, RA 8986 

 

Undated Plaintiffs’ Trial Exhibit No. 60032 

 

Volume 47, RA 8987 

– RA 8990 

 

Undated Plaintiffs’ Trial Exhibit No. 60033 

 

Volume 47, RA 8991 

– RA 8997 
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Undated Plaintiffs’ Trial Exhibit No. 60034 

 

Volume 47, RA 8998 

– RA 9004 

 

Undated Plaintiffs’ Trial Exhibit No. 60035 

 

Volume 47, RA 9005 

– RA 9008 

 

Undated Plaintiffs’ Trial Exhibit No. 60036 

 

Volume 47, RA 9009 

– RA 9013 

 

Undated Plaintiffs’ Trial Exhibit No. 60037 

 

Volume 47, RA 9014 

– RA 9020 

 

Undated Plaintiffs’ Trial Exhibit No. 60038 

 

Volume 47, RA 9021 

– RA 9025 

 

Undated Plaintiffs’ Trial Exhibit No. 60045 

 

Volume 47, RA 9026 

– RA 9198 

 

Undated Plaintiffs’ Trial Exhibit No. 60046 

 

Volume 47, RA 9199 

– RA 9200 

 

Undated Plaintiffs’ Trial Exhibit No. 60047 

 

Volume 47, RA 9201 

– RA 9204 

 

Undated Plaintiffs’ Trial Exhibit No. 60048 

 

Volume 47, RA 9205  

 

 

Undated Plaintiffs’ Trial Exhibit No. 60049 

 

Volume 47, RA 9206 

– RA 9209 

 

Undated Plaintiffs’ Trial Exhibit No. 60050 

 

Volume 47, RA 9210 

– RA 9219 

 

Undated Plaintiffs’ Trial Exhibit No. 60051 

 

Volume 48, RA 9220 

– RA 9243 

 

Undated Plaintiffs’ Trial Exhibit No. 60052 

 

Volume 48, RA 9244 

– RA 9269 
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Undated Plaintiffs’ Trial Exhibit No. 60054 

 

Volume 48, RA 9270 

– RA 9273 

 

Undated Plaintiffs’ Trial Exhibit No. 60057 

 

Volume 48, RA 9274 

– RA 9283 

 

Undated Plaintiffs’ Trial Exhibit No. 60058 

 

Volume 48, RA 9284 

– RA 9296 

 

Undated Plaintiffs’ Trial Exhibit No. 60060 

 

Volume 48, RA 9297 

– RA 9298 

 

Undated Plaintiffs’ Trial Exhibit No. 60061 

 

Volume 48, RA 9299 

– RA 9303 

 

Undated Plaintiffs’ Trial Exhibit No. 60062 

 

Volume 48, RA 9304 

– RA 9310 

 

Undated Plaintiffs’ Trial Exhibit No. 60064 

 

Volume 48, RA 9311 

– RA 9314 

 

Undated Plaintiffs’ Trial Exhibit No. 60065 

 

Volume 48, RA 9315 

– RA 9317 

 

Undated Plaintiffs’ Trial Exhibit No. 60066 

 

Volume 48, RA 9318 

– RA 9322 

 

Undated Plaintiffs’ Trial Exhibit No. 60068 

 

Volume 48, RA 9323 

– RA 9324 

 

Undated Plaintiffs’ Trial Exhibit No. 60069 

 

Volume 48, RA 9325 

– RA 9331 

 

Undated Plaintiffs’ Trial Exhibit No. 70001 

 

Volume 48, RA 9332 

– RA 9333 

 

Undated Plaintiffs’ Trial Exhibit No. 70005 

 

Volume 48, RA 9334 

– RA 9337 
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Undated Plaintiffs’ Trial Exhibit No. 70008 Volume 48, RA 9338  

Undated Plaintiffs’ Trial Exhibit No. 70010 Volume 48, RA 9339 

– RA 9340 

 

Undated Plaintiffs’ Trial Exhibit No. 70013 Volume 48, RA 9341 

– RA 9372 

 

Undated Plaintiffs’ Trial Exhibit No. 70014 Volume 48, RA 9373 

– RA 9393 

 

Undated Plaintiffs’ Trial Exhibit No. 70016 Volume 48, RA 9394 

– RA 9409 

 

Undated Plaintiffs’ Trial Exhibit No. 70017 Volume 48, RA 9310 

– RA 9425 

 

Undated Plaintiffs’ Trial Exhibit No. 70022 Volume 48, RA 9426 

– RA 9449 

 

Undated Plaintiffs’ Trial Exhibit No. 70024 Volume 48, RA 9450 

– RA 9452 

 

Undated Plaintiffs’ Trial Exhibit No. 70027 Volume 48, RA 9453  

Undated Plaintiffs’ Trial Exhibit No. 70051 Volume 48, RA 9454 

– RA 9456 

Undated Plaintiffs’ Trial Exhibit No. 70057 Volume 48, RA 9457 

– RA 9460 

 

Undated Plaintiffs’ Trial Exhibit No. 70058 Volume 48, RA 9461 

– RA 9463 

 

Undated Plaintiffs’ Trial Exhibit No. 70059 Volume 48, RA 9464 

– RA 9467 

 

Undated Plaintiffs’ Trial Exhibit No. 70061 Volume 48, RA 9468  
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Undated Plaintiffs’ Trial Exhibit No. 70068 Volume 48, RA 9469  

 

 

CHRONOLOGICAL TABLE OF CONTENTS 

OF CONFIDENTIAL SEALED EXHIBITS  

 

Date Description 

 

Volume/Bates No. 

10/07/2019 Appendix to Plaintiffs’ Opposition to 

Motion for Summary Judgment and 
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to NRCP 46(d), 100719 (Redacted) 

 

Volume 49, RA 9470 – 
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Undated Plaintiffs’ Trial Exhibit 5 

 

Volume 49, RA 9475 – 

RA 9477 
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Volume 49, RA 9478 – 
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Undated Plaintiffs’ Trial Exhibit 14 
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I. 

STATEMENT OF THE CASE 

 The facts leading to this action are extensive and have been the subject of a motion to 

dismiss and for summary judgment briefed and argued in the last 4 months. This brief will not 

seek to reiterate all of the facts but to highlight the factual deficiencies in Plaintiffs’ case. 

This action arises from the April 10, 2015 judgment that Plaintiff Russell L. Nype 

obtained against Las Vegas Land Partners, LLC (“LVLP”) and subsequent efforts by Plaintiff to 

collect that judgment through various co-defendant entities.  Plaintiffs allege that LVLP 

dissipated its assets by transferring assets to related business entities controlled by Defendant 

Barnet Liberman, and others, without consideration, to the detriment of the Plaintiffs.  

Plaintiffs filed their original complaint on July 27, 2016 and an amended complaint on 

August 21, 2017.  Barnet Liberman, (“Liberman”) and Casino Coolidge LLC, a Nevada LLC 

(“Casino Coolidge”), are named as defendants. The Trustee in the Bankruptcy Case of Las Vegas 

Land Partners, LLC, Case No. BK-19-15333-mkn intervened in the instant action on November 

18, 2019. 

There is no evidence that proves Liberman or Casino Coolidge engaged in acts to 

diminish or waste assets or that Liberman transferred assets, title or equity interests on behalf of 

Casino Coolidge. Neither Liberman nor Casino Coolidge control LVLP.  Liberman was a 

manger of LVLP but did not have sufficient control over LVLP that he could engage in acts to 

diminish or waste assets of LVLP and there is no evidence he transferred assets, title or equity 

interests on behalf of LVLP. Similarly, Liberman did not control Aquarius Owner LLC, FC/LW 

Vegas, LLC, FC/Vegas 20, LLC, Live Work LLC, Wink One, LLC, 305 Law Vegas, LLC, 

Mitchell Holdings, LLC, Live Works TIC Successor, LLC, or Liberman Holdings, LLC  or 

direct their operations.  

Plaintiffs allege that real property and ownership equity transfers took place between 

LVLP and Leah Property, LLC. Liberman and Casino Coolidge deny such transfers took place, 
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but even if they had, they would not implicate Liberman or Coolidge since they did not have 

control over LVLP. 

The other real property transfer that Plaintiff alleges to be a fraudulent conveyance 

involves the sale of real property from LiveWork, LLC to 305 Las Vegas, LLC. The sole 

member of 305 Las Vegas, LLC is 305 Second Avenue Associates, LLC. There is no evidence 

that Liberman controlled 305 Las Vegas, LLC or for that matter, its manager 305 Second 

Avenue Associates, LLC. The sole transaction complained of was for adequate consideration and 

was not made to avoid any payment to Plaintiff or the cause of any capitalization issues of 

LVLP. 

 

II. 

CLAIMS AND DEFENSES 

1. Constructive Trust (Which is being abandoned but has not been as of the time of the 

filing of this Brief) 

"The constructive trust is no longer limited to [fraud and] misconduct cases; it redresses 

unjust enrichment, not wrongdoing." Bemis v. Estate of Bemis, 114 Nev. 1021, 1027, 967 P.2d 

437, 441-42 (1998), citing Dan B. Dobbs, Law of Remedies § 4.3(2) (2d ed. 1993); See also 

DeLee v. Roggen, 111 Nev. 1453, 1457, 907 P.2d 168, 170 (1995), quoting Locken v. Locken, 98 

Nev. 369, 372, 650 P. 2d 803, 804-05 (1982)(reiterating that "'[a] constructive trust is a remedial 

device by which the holder of legal title to property is held to be a trustee of that property for the 

benefit of another who in good conscience is entitled to it.”   A constructive trust exists where: 

"(1) a confidential relationship exists between the parties; (2) the retention of legal title by the 

holder thereof against another would be inequitable; and (3) the existence of such a trust is 

essential to the effectuation of justice." 98 Nev. at 372, 650 P. 2d at 805. 

When the wrongdoer embezzles money and uses it to purchase property, he or she can be 

required to convey the property to the person from whom the money was taken, by means of a 

constructive trust. See Haskel Engineering Supply v. Hartford Acc., 144 Cal. Rptr. 189 (Ct.App. 

1978); Restatement of Restitution § 202 (1937).  The requirement that a constructive trustee have 
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title (not mere possession) to the property involved is critical to the imposition of a constructive 

trust. See Cherno v. Dutch Am. Mercantile Corp., 353 F.2d 147 (2d Cir. 1965); Thompson v. 

Mobile Producing Co., 163 F. Supp. 402 (D. Mont. 1958); G. Bogert, Law of Trusts 208 (4th ed. 

1963) Danning v. Lum's, Inc., 86 Nev. 868, 871 (Nev. 1971). 

Here, the Plaintiffs fail to describe any specific property upon which a trust could be 

imposed.  “As the court ruled in Bradford v. Chase Nat'l Bank, 24 F. Supp. 28, 34 (S.D.N.Y. 

1938), aff'd sub nom., Berger v. Chase Nat'l Bank, 105 F.2d 1001 (2d Cir. 1939), aff'd, 309 U.S. 

632 (1939):  "There must be an asset — whether it be land, a chattel, or a chose in action — in 

order to have a trust of any kind, express, implied in fact, or impressed by law.". . . Danning v. 

Lum's, Inc., 86 Nev. 868, 871 (Nev. 1971).  Neither the first amended complaint nor the 

complaint in intervention describes a specific asset upon which a constructive trust could be 

imposed.  

 

2. Fraudulent Conveyance 

In Nevada, three types of fraudulent transfers are prohibited: “(1) actual fraudulent 

transfers; (2) constructive fraudulent transfers; and (3) certain transfers by insolvent debtors.” 

Herup v. Boston Fin. LLC, 123 Nev. 228, 233, 162 P.3d 870, 873 (2007). For both actual and 

constructive fraudulent transfer, the transfer in question must be made by the debtor. NRS 

112.180(1). 

A fraudulent conveyance occurs "if the debtor made the transfer . . . [w]ith actual intent 

to hinder, delay or defraud any creditor of the debtor," without regard for when the transfer was 

made or when the debt was incurred. NRS 112.180(1). In determining "actual intent" to support 

a fraudulent conveyance claim, considerations relevant to this case include whether: 

 

(a) The transfer or obligation was to an insider; 

. . . . 

(d) Before the transfer was made or obligation was incurred, the debtor had been 

sued or threatened with suit; 

(e) The transfer was of substantially all the debtor's assets; 

. . . . 
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(h) The value of the consideration received by the debtor was reasonably 

equivalent to the value of the asset transferred or the amount of the obligation 

incurred; 

(i) The debtor was insolvent or became insolvent shortly after the transfer was 

made or the obligation was incurred; 

(j) The transfer occurred shortly before or shortly after a substantial debt was 

incurred . . . . 

 

NRS 112.180(2); Certain v. Sunridge Builders, Inc., 431 P.3d 38 (Nev. 2018). In addition NRS 

112.220(1) provides: “A transfer or obligation is not voidable under paragraph (1) of subsection 

1 of NRS 112.180 against a person who took in good faith and for a reasonably equivalent value 

or against any subsequent transferee or obligee. 

One transfer complained about is a sale of real property previously owned by Leah, LLC 

to Casino Coolidge, LLC. First, Plaintiff will not be able to establish that Leah, LLC was the 

alter ego of LVLP (See below). Even if this is established, Plaintiff will be unable to establish 

that Liberman was the alter ego of Leah, LLC (See below), and there is no evidence that Casino 

Coolidge, LLC was an insider within the meaning of the statute. Even if the two points are able 

to be established, there is no evidence that LVLP or its managers made a fraudulent transfer to 

Casino Coolidge, LLC by LVLP on or after the date judgment was entered and the debt was 

incurred, on April 10, 2015. Plaintiff has failed to produce any evidence that the sale of the real 

property for $1,000,000 was not for reasonable equivalent value, failed to establish that the real 

property sold by Leah, LLC was substantially all of LVLP’s assets (if Leah was an asset of 

LVLP). With no evidence that Liberman or Casino Coolidge fraudulently transferred money or 

any other assets while LVLP was insolvent or that rendered LVLP insolvent, this claim must fail.  

Plaintiffs cannot demonstrate the intent to defraud or hinder the Plaintiffs as creditors. 

The other transaction complained of relates to the sale of real property Defendant 305 Las 

Vegas, LLC (“305 Las Vegas”) whose sole member is non-party 305 Second Avenue Associates, 

LP. In May, 2007, 305 Las Vegas purchased real property for $25,029,850 from LiveWork, 

LLC. Plaintiff’s expert concedes that he has no evidence that reasonable equivalent value was 

not received. There will not be any evidence that this transfer from LiveWork was to an insider, 

under the threat of suit by Plaintiff, that the transfer was of substantially all of LVLP’s assets, or 
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that LVLP was insolvent of became insolvent shortly after the transfer was made. Nor was the 

sale conducted near the time a substantial debt was incurred. This transaction was an arms-length 

transaction, for value and was not entered with actual intent to hinder any efforts of Plaintiff. 

Plaintiff’s expert will opine that a $5,000,000 carry back note and deed of trust was 

written off and this was done with the intent to avoid payment to Nype. The actual evidence of 

the transaction is such  that the $5,000,000 deed of trust was in third position and the note was 

forgiven as part of a settlement of the foreclosure and associated litigation in Missouri brought 

by the first deed of trust holder. The write off of the $5,000,000 was unrelated to Nype’s at the 

time unliquidated claim. The settlement agreement provides the details of an agreement to 

resolve a foreclosure and litigation and undercuts this claim. 

3. Conspiracy to Defraud  

An actionable civil conspiracy-to-defraud claim exists when there is (1) a conspiracy 

agreement,  “a combination of two or more persons who, by some concerted action, intend to 

accomplish an unlawful objective for the purpose of harming another” Consolidated Generator 

v. Cummins Engine, 114 Nev. 1304, 1311, 971 P.2d 1251, 1256 (1998); (2) an overt act of fraud 

in furtherance of the conspiracy; and (3) resulting damages to the plaintiff. Jordan v. State ex rel. 

Dep't of Motor Vehicles & Pub. Safety, 121 Nev. 44, 74-75, 110 P.3d 30, 51 (2005), abrogated 

on other grounds by Buzz Stew, 124 Nev. at 228 n.6, 181 P.3d at 672 n.6.  “Proof of an 

agreement alone is not sufficient, however, because it is essential that the conduct of each 

tortfeasor be in itself tortious. Section 876(a), cmts. b c.” Dow Chemical Co. v. Mahlum, 114 

Nev. 1468, 1488-89 (Nev. 1998). 

Thus, an underlying cause of action for fraud is a necessary predicate to a cause of action 

for conspiracy to defraud. 16 Am. Jur. 2d Conspiracy § 63 (1998); Flowers v. Carville, 266 F. 

Supp. 2d 1245, 1249 (D. Nev. 2003).  In Nevada, fraudulent misrepresentation occurs when a 

false representation is made with knowledge or belief that it is false, or with an insufficient basis 

of information for making the representation, and with intent to induce the plaintiff to act, and 

the plaintiff relies on the misrepresentation with resulting damages. Barmettler v. Reno Air, Inc., 
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114 Nev. 441, 446-47, 956 P. 2d 1382, 1386 (1998). Intent must be specifically alleged. Tahoe 

Village Homeowners v. Douglas Co., 106 Nev. 660, 663, 799 P. 2d 556, 558 (1990). 

 There is no evidence of tortious conduct by Defendants Barnet Liberman or Defendant 

Casino Coolidge.  The Plaintiffs cannot prove the existence of any agreement, tacit or otherwise, 

between LVLP and Barnet Liberman and/or Casino Coolidge in which they agreed to place 

assets otherwise subject to levy outside the reach of the Plaintiffs; to defraud Plaintiffs; to 

dissipate assets of LVLP to avoid payment of the judgment. While it is undisputed that the real 

estate market in Las Vegas crashed in and around 2008, Plaintiffs cannot claim that such collapse 

renders Liberman liable for the judgment against LVLP. 

4. Declaratory Relief 

 Declaratory relief is available if: (1) a justiciable controversy exists between persons with 

adverse interests, (2) the party seeking declaratory relief has a legally protectable interest in the 

controversy, and (3) the issue is ripe for judicial determination. Cty. of Clark ex rel. Univ. Med. 

Ctr. v. Upchurch by & Through Upchurch, 114 Nev. 749, 961 P.2d 754 (1998) citing Knittle v. 

Progressive Casualty Ins. Co., 112 Nev. 8, 10, 908 P.2d 724, 725 (1996). 

 Declaratory relief is within the discretion of the district court, which may refuse to enter a 

declaratory judgment if the judgment "would not terminate the uncertainty or controversy giving 

rise to the proceeding." NRS 30.080.  Farmers Ins. Exch. v. Bainbridge, No. 63348, at *2 (Nev. 

Nov. 17, 2015).  The Plaintiffs’ case is one for money damages, and declaratory relief will not 

aid the court or the parties in the determination of that claim. See Restatement (Second) of 

Judgments § 33 cmt. c ("[T]he court whose discretion is invoked by a declaratory action has 

means of preventing abuse. The court should lean toward declining the action if another remedy, 

such as a coercive action on an existing claim, is plainly available and would have wider [claim 

preclusive] effects."). 

5. Alter Ego 

Under the standard alter ego doctrine, there are three elements for determining whether 

the corporate fiction should be disregarded: 
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(1) the corporation must be influenced and governed by the person asserted to be 

the alter ego; (2) there must be such unity of interest and ownership that one is 

inseparable from the other; and (3) the facts must be such that adherence to the 

corporate fiction of a separate entity would, under the circumstances, sanction 

fraud or promote injustice. 

Certain v. Sunridge Builders, Inc., 431 P.3d 38 (Nev. 2018), citing Polaris Indus. Corp. v. 

Kaplan, 103 Nev. 598, 601, 747 P.2d 884, 886 (1987); see also MRS 78.747(2) (codifying 

the Polaris test).  

In determining whether a plaintiff has demonstrated the second element, courts look to 

"factors like co-mingling of funds, undercapitalization, unauthorized diversion of funds, 

treatment of corporate assets as the individual's own, and failure to observe corporate 

formalities." Polaris, 103 Nev. at 601, 747 P.2d at 887. These factors are not exclusive and  

"[t]here is no litmus test for determining when the corporate fiction should be disregarded; the 

result  depends on the circumstances of each case." Lorenz v. Beltio, Ltd., 114 Nev. 795, 808, 

963 P.2d 488, 497 (1998).  Certain v. Sunridge Builders, Inc., 431 P.3d 38 (Nev. 2018).  It 

should be noted, however, that “‘[t]he corporate cloak is not lightly thrown aside' and that 

the alter ego doctrine is an exception to the general rule recognizing corporate independence.”  

Truck Ins. Exch. v. Swanson, 124 Nev. 629, 635, 189 P.3d 656, 660 (2008), citing LFC Mktg. 

Group, Inc. v. Loomis, 116 Nev. 896, 903-04, 8 P.3d 841, 846 (2000). 

“The obligation to provide adequate capital begins with incorporation and is a continuing 

obligation thereafter during the corporation’s operations.”  DeWitt Truck Brokers, Inc. v. W. Ray 

Flemming Fruit Co. 540 F.2d 681, 686 (4th Cir. 1976).  Inadequate capitalization means 

capitalization that is very small in relation to the nature of the business of the corporation and the 

risks the business necessarily entails. J-R Grain Co. v. FAC, Inc., 627 F.2d 129, 135 (8th Cir. 

1980); Anderson v. Abbot, 321 U.S. 349, 362 (1944) (“inadequate capital” is “measured by the 

nature and magnitude of the corporate undertaking”). The test for undercapitalization of a 

corporation is not whether it could satisfy a judgment entered against it, but whether it has the 

capital necessary to enable it to operate its business and pay its debts as they come due.  
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Laborers Clean-Up Contract Admin. Trust Fund v. Uriarte Clean-Up Servs., Inc., 736 F.2d 516, 

534 (9th Cir. 1984). 

Plaintiff’s entire action omits a critical piece of evidence, i.e. that LVLP is the only 

debtor. Plaintiff will not establish any of the factors that courts have recognized to establish the 

unity of interest, such as commingling of funds, undercapitalization, treatment of corporate 

assets as the individual’s own or failure to observe corporate formalities. While entities were 

disregarded for tax purposes, this is not grounds for a finding of alter ego. LVLP owned real 

property and an interest in a tenancy in common agreement with Forest City. This is the very 

transaction in which Plaintiff originally sought payment for his introduction. Plaintiff was fully 

aware of the entity he was providing “services for” as well as the planned outcome of the 

relationship between Forest City and LVLP. Plaintiff will be unable to establish hat LVLP or any 

of the defendant entities were undercapitalized, nor that any of the transactions entered into 

contemplated Plaintiff in any way. 

Plaintiffs also seek to “reverse” Pierce the corporate veil – namely, to hold Defendant 

Casino Coolidge liable for the personal liability of Liberman. This is in essence an attempt to 

reach assets of Liberman prior to obtaining a judgment against Liberman. Casino Coolidge 

maintains its own bank accounts, is accounted for on Liberman’s tax returns on Schedule E and 

has maintained corporate formalities. There is no basis for a reverse piercing as to Casino 

Coolidge or any other defendant entity. 

The third element relates to whether the facts are such that adherence to the corporate 

fiction of a separate entity would, under the circumstances, sanction fraud or promote injustice. 

Here, plaintiff will testify that he knew that he was dealing with LVLP and not Liberman 

individually. Plaintiff was aware of the transaction at the time in which Forest City invested tens 

of millions for a controlling share of a new entity formed. Plaintiff knew he entered into an 

agreement with LVLP relating to the Forest City transaction and cannot come to this Court some 

twelve years later claiming that he had any other understanding. Plaintiff chose the entity 

defendant in the original action. There is no injustice or fraud on the part of Liberman relating to 

the choice of defendant chosen by Plaintiff in the 2007 action.  
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III. 

CONCLUSION 

 At the conclusion of the testimony, it will be clear that Plaintiffs have not met their 

burden and Liberman and Casino Coolidge will request a defense Judgment in their favor. 

 

DATED this 29th day of December, 2019. 

 

       BLUT LAW GROUP, PC 

 

        /s/ Elliot S. Blut 

       By:         

        Elliot S. Blut, Esq. 

        Nevada Bar No. 6570 

300 South Fourth Street, Suite 701 

Las Vegas, NV 89101  

Attorney for Defendants Barnet 

Liberman and Casino Coolidge LLC
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Undated Plaintiffs’ Trial Exhibit No. 30096 
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Part 1 

 

Volume 26, RA 4659 

– RA 4908 

 

Undated Plaintiffs’ Trial Exhibit No. 30097 – 

Part 2 

 

Volume 27, RA 4909 

– RA 5158 

 

Undated Plaintiffs’ Trial Exhibit No. 30097 – 
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Volume 32, RA 6093 

– RA 6338 

 

Undated Plaintiffs’ Trial Exhibit No. 30098 – 

Part 3 

 

Volume 33, RA 6339 

– RA 6588 

 

Undated Plaintiffs’ Trial Exhibit No. 30098 – 

Part 4 

 

Volume 34, RA 6589 

– RA 6838 

 

Undated Plaintiffs’ Trial Exhibit No. 30098 – 

Part 5 

 

Volume 35, RA 6839 

– RA 6995 

 

Undated Plaintiffs’ Trial Exhibit No. 30101 

 

Volume 36, RA 6996 

– RA 7003 

 

Undated Plaintiffs’ Trial Exhibit No. 30102 

 

Volume 36, RA 7004 

– RA 7010 
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Undated Plaintiffs’ Trial Exhibit No. 30103 

 

Volume 36, RA 7011 

 

Undated Plaintiffs’ Trial Exhibit No. 30104 

 

Volume 36, RA 7012 

– RA 7018 

 

Undated Plaintiffs’ Trial Exhibit No. 30105 

 

Volume 36, RA 7019 

– RA 7026 

 

Undated Plaintiffs’ Trial Exhibit No. 30106 

 

Volume 36, RA 7027 

– RA 7034 

 

Undated Plaintiffs’ Trial Exhibit No. 30107 

 

Volume 36, RA 7035  

Undated Plaintiffs’ Trial Exhibit No. 40003 

 

Volume 36, RA 7036  

 

Undated Plaintiffs’ Trial Exhibit No. 40004 

 

Volume 36, RA 7037 

– RA 7038 

 

Undated Plaintiffs’ Trial Exhibit No. 40008 

 

Volume 36, RA 7039  

 

Undated Plaintiffs’ Trial Exhibit No. 40009 

 

Volume 36, RA 7040 

– RA 7161 

    

Undated Plaintiffs’ Trial Exhibit No. 40010 

 

Volume 37, RA 7162 

– RA 7254 

 

Undated Plaintiffs’ Trial Exhibit No. 40014 

 

Volume 37, RA 7255 

– RA 7303 

 

Undated Plaintiffs’ Trial Exhibit No. 40017 

 

Volume 37, RA 7304  

 

Undated Plaintiffs’ Trial Exhibit No. 40018 

 

Volume 37, RA 7305 

– RA 7308 
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Undated Plaintiffs’ Trial Exhibit No. 40019 

 

Volume 37, RA 7309 

– RA 7313 

 

Undated Plaintiffs’ Trial Exhibit No. 40020 

 

Volume 37, RA 7314 

– RA 7320 

 

Undated Plaintiffs’ Trial Exhibit No. 40021 

 

Volume 37, RA 7321 

– RA 7325 

 

Undated Plaintiffs’ Trial Exhibit No. 40022 

 

Volume 37, RA 7326 

– RA 7330 

 

Undated Plaintiffs’ Trial Exhibit No. 40023 

 

Volume 37, RA 7331 

– RA 7337 

 

Undated Plaintiffs’ Trial Exhibit No. 40024 

 

Volume 37, RA 7338 

– RA 7341 

 

Undated Plaintiffs’ Trial Exhibit No. 40025 

 

Volume 37, RA 7342 

– RA 7353 

 

Undated Plaintiffs’ Trial Exhibit No. 40026 

 

Volume 37, RA 7354 

– RA 7357 

 

Undated Plaintiffs’ Trial Exhibit No. 40027 

 

Volume 37, RA 7358 

– RA 7395 

 

Undated Plaintiffs’ Trial Exhibit No. 40028 

 

Volume 37, RA 7396 

– RA 7399 

 

Undated Plaintiffs’ Trial Exhibit No. 40029 

 

Volume 37, RA 7400 

– RA 7404 

 

Undated Plaintiffs’ Trial Exhibit No. 40030 

 

Volume 37, RA 7405 

– RA 7409 

 

Undated Plaintiffs’ Trial Exhibit No. 40031 

 

Volume 38, RA 7410 

– RA 7468 
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Undated Plaintiffs’ Trial Exhibit No. 40032 

 

Volume 38, RA 7469 

– RA 7472 

 

Undated Plaintiffs’ Trial Exhibit No. 40033 

 

Volume 38, RA 7473 

– RA 7477 

 

Undated Plaintiffs’ Trial Exhibit No. 40034 

 

Volume 38, RA 7478 

– RA 7483 

 

Undated 

 

Plaintiffs’ Trial Exhibit No. 40035 

 

Volume 38, RA 7484 

– RA 7489 

 

Undated Plaintiffs’ Trial Exhibit No. 40036 

 

Volume 38, RA 7490 

– RA 7495 

 

Undated Plaintiffs’ Trial Exhibit No. 40037 

 

Volume 38, RA 7496 

– RA 7501 

 

Undated Plaintiffs’ Trial Exhibit No. 40038 

 

Volume 38, RA 7502 

– RA 7508 

 

Undated Plaintiffs’ Trial Exhibit No. 40039 

 

Volume 38, RA 7509 

– RA 7514 

 

Undated Plaintiffs’ Trial Exhibit No. 40045 

 

Volume 38, RA 7515 

– RA 7531 

 

Undated Plaintiffs’ Trial Exhibit No. 50003 

 

Volume 39, RA 7532 

– RA 7591 

 

Undated Plaintiffs’ Trial Exhibit No. 50004 

 

Volume 39, RA 7592 

– RA 7608 
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Undated Plaintiffs’ Trial Exhibit No. 50005 

 

Volume 39, RA 7609 

– RA 7610 

 

Undated Plaintiffs’ Trial Exhibit No. 50009 

 

Volume 39, RA 7611 

– RA 7630 

 

Undated Plaintiffs’ Trial Exhibit No. 50010 

 

Volume 39, RA 7631 

– RA 7665 

 

Undated Plaintiffs’ Trial Exhibit No. 50011 

 

Volume 39, RA 7666 

– RA 7676 

 

Undated Plaintiffs’ Trial Exhibit No. 50012 

 

Volume 39, RA 7677 

– RA 7686 

 

Undated Plaintiffs’ Trial Exhibit No. 50013 

 

Volume 39, RA 7687 

– RA 7702 

 

Undated Plaintiffs’ Trial Exhibit No. 50014 

 

Volume 39, RA 7703 

– RA 7725 

 

Undated Plaintiffs’ Trial Exhibit No. 50015 

 

Volume 39, RA 7726 

– RA 7751 

 

Undated Plaintiffs’ Trial Exhibit No. 50016 

 

Volume 39, RA 7752 

– RA 7772 

 

Undated Plaintiffs’ Trial Exhibit No. 50017 

 

Volume 40, RA 7773 

– RA 7794 

 

Undated Plaintiffs’ Trial Exhibit No. 50018 

 

Volume 40, RA 7795 

– RA 7816 

 

Undated Plaintiffs’ Trial Exhibit No. 50019 

 

Volume 40, RA 7817 

– RA 7840 

 

Undated 

 

Plaintiffs’ Trial Exhibit No. 50020 

 

Volume 40, RA 7841 

– RA 7870 
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Undated Plaintiffs’ Trial Exhibit No. 50021 

 

Volume 40, RA 7871 

– RA 7892 

 

Undated Plaintiffs’ Trial Exhibit No. 50022 

 

Volume 40, RA 7893 

– RA 7914 

 

Undated Plaintiffs’ Trial Exhibit No. 50023 

 

Volume 40, RA 7915 

– RA 7935 

 

Undated Plaintiffs’ Trial Exhibit No. 50024 

 

Volume 40, RA 7936 

– RA 7967 

 

Undated Plaintiffs’ Trial Exhibit No. 50025 

– Part 1 

 

Volume 41, RA 7968 

– RA 8092 

  

Undated Plaintiffs’ Trial Exhibit No. 50025 

– Part 2 

 

Volume 42, RA 8093 

– RA 8236 

 

Undated Plaintiffs’ Trial Exhibit No. 50027 

– Part 1 

 

Volume 43, RA 8237 

– RA 8386 

 

Undated Plaintiffs’ Trial Exhibit No. 50027 

Part 2 

 

Volume 44, RA 8387 

– RA 8574 

 

Undated Plaintiffs’ Trial Exhibit No. 50028 

– Part 1 

 

Volume 45, RA 8575 

– RA 8774 

 

Undated Plaintiffs’ Trial Exhibit No. 50028 

– Part 2 

 

Volume 46, RA 8775 

– RA 8855 

 

Undated Plaintiffs’ Trial Exhibit No. 50034 

 

Volume 46, RA 8856 

– RA 8864 

 

Undated Plaintiffs’ Trial Exhibit No. 50035 

 

Volume 46, RA 8865 

– RA 8870 

 

Undated Plaintiffs’ Trial Exhibit No. 50036 

 

Volume 46, RA 8871 

– RA 8873 
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Undated Plaintiffs’ Trial Exhibit No. 60007 

 

Volume 46, RA 8874  

Undated Plaintiffs’ Trial Exhibit No. 60008 

 

Volume 46, RA 8875 

 

Undated Plaintiffs’ Trial Exhibit No. 60009 

 

Volume 46, RA 8876 

 

Undated Plaintiffs’ Trial Exhibit No. 60010 

 

Volume 46, RA 8877 

– RA 8888 

 

Undated Plaintiffs’ Trial Exhibit No. 60011 

 

Volume 46, RA 8889 

– RA 8893 

 

Undated Plaintiffs’ Trial Exhibit No. 60012 

 

Volume 46, RA 8894 

– RA 8973 

 

Undated Plaintiffs’ Trial Exhibit No. 60014 

 

Volume 47, RA 8974 

– RA 8976 

 

Undated Plaintiffs’ Trial Exhibit No. 60015 

 

Volume 47, RA 8977 

– RA 8979 

 

Undated Plaintiffs’ Trial Exhibit No. 60016 

 

Volume 47, RA 8990 

– RA 8982 

 

Undated Plaintiffs’ Trial Exhibit No. 60025 

 

Volume 47, RA 8983  

Undated Plaintiffs’ Trial Exhibit No. 60026 

 

Volume 47, RA 8984 

 

Undated Plaintiffs’ Trial Exhibit No. 60027 

 

Volume 47, RA 8985 

 

Undated Plaintiffs’ Trial Exhibit No. 60028 

 

Volume 47, RA 8986 

 

Undated Plaintiffs’ Trial Exhibit No. 60032 

 

Volume 47, RA 8987 

– RA 8990 

 

Undated Plaintiffs’ Trial Exhibit No. 60033 

 

Volume 47, RA 8991 

– RA 8997 
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Undated Plaintiffs’ Trial Exhibit No. 60034 

 

Volume 47, RA 8998 

– RA 9004 

 

Undated Plaintiffs’ Trial Exhibit No. 60035 

 

Volume 47, RA 9005 

– RA 9008 

 

Undated Plaintiffs’ Trial Exhibit No. 60036 

 

Volume 47, RA 9009 

– RA 9013 

 

Undated Plaintiffs’ Trial Exhibit No. 60037 

 

Volume 47, RA 9014 

– RA 9020 

 

Undated Plaintiffs’ Trial Exhibit No. 60038 

 

Volume 47, RA 9021 

– RA 9025 

 

Undated Plaintiffs’ Trial Exhibit No. 60045 

 

Volume 47, RA 9026 

– RA 9198 

 

Undated Plaintiffs’ Trial Exhibit No. 60046 

 

Volume 47, RA 9199 

– RA 9200 

 

Undated Plaintiffs’ Trial Exhibit No. 60047 

 

Volume 47, RA 9201 

– RA 9204 

 

Undated Plaintiffs’ Trial Exhibit No. 60048 

 

Volume 47, RA 9205  

 

 

Undated Plaintiffs’ Trial Exhibit No. 60049 

 

Volume 47, RA 9206 

– RA 9209 

 

Undated Plaintiffs’ Trial Exhibit No. 60050 

 

Volume 47, RA 9210 

– RA 9219 

 

Undated Plaintiffs’ Trial Exhibit No. 60051 

 

Volume 48, RA 9220 

– RA 9243 

 

Undated Plaintiffs’ Trial Exhibit No. 60052 

 

Volume 48, RA 9244 

– RA 9269 
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Undated Plaintiffs’ Trial Exhibit No. 60054 

 

Volume 48, RA 9270 

– RA 9273 

 

Undated Plaintiffs’ Trial Exhibit No. 60057 

 

Volume 48, RA 9274 

– RA 9283 

 

Undated Plaintiffs’ Trial Exhibit No. 60058 

 

Volume 48, RA 9284 

– RA 9296 

 

Undated Plaintiffs’ Trial Exhibit No. 60060 

 

Volume 48, RA 9297 

– RA 9298 

 

Undated Plaintiffs’ Trial Exhibit No. 60061 

 

Volume 48, RA 9299 

– RA 9303 

 

Undated Plaintiffs’ Trial Exhibit No. 60062 

 

Volume 48, RA 9304 

– RA 9310 

 

Undated Plaintiffs’ Trial Exhibit No. 60064 

 

Volume 48, RA 9311 

– RA 9314 

 

Undated Plaintiffs’ Trial Exhibit No. 60065 

 

Volume 48, RA 9315 

– RA 9317 

 

Undated Plaintiffs’ Trial Exhibit No. 60066 

 

Volume 48, RA 9318 

– RA 9322 

 

Undated Plaintiffs’ Trial Exhibit No. 60068 

 

Volume 48, RA 9323 

– RA 9324 

 

Undated Plaintiffs’ Trial Exhibit No. 60069 

 

Volume 48, RA 9325 

– RA 9331 

 

Undated Plaintiffs’ Trial Exhibit No. 70001 

 

Volume 48, RA 9332 

– RA 9333 

 

Undated Plaintiffs’ Trial Exhibit No. 70005 

 

Volume 48, RA 9334 

– RA 9337 

 



 
21 

 

Undated Plaintiffs’ Trial Exhibit No. 70008 Volume 48, RA 9338  

Undated Plaintiffs’ Trial Exhibit No. 70010 Volume 48, RA 9339 

– RA 9340 

 

Undated Plaintiffs’ Trial Exhibit No. 70013 Volume 48, RA 9341 

– RA 9372 

 

Undated Plaintiffs’ Trial Exhibit No. 70014 Volume 48, RA 9373 

– RA 9393 

 

Undated Plaintiffs’ Trial Exhibit No. 70016 Volume 48, RA 9394 

– RA 9409 

 

Undated Plaintiffs’ Trial Exhibit No. 70017 Volume 48, RA 9310 

– RA 9425 

 

Undated Plaintiffs’ Trial Exhibit No. 70022 Volume 48, RA 9426 

– RA 9449 

 

Undated Plaintiffs’ Trial Exhibit No. 70024 Volume 48, RA 9450 

– RA 9452 

 

Undated Plaintiffs’ Trial Exhibit No. 70027 Volume 48, RA 9453  

Undated Plaintiffs’ Trial Exhibit No. 70051 Volume 48, RA 9454 

– RA 9456 

Undated Plaintiffs’ Trial Exhibit No. 70057 Volume 48, RA 9457 

– RA 9460 

 

Undated Plaintiffs’ Trial Exhibit No. 70058 Volume 48, RA 9461 

– RA 9463 

 

Undated Plaintiffs’ Trial Exhibit No. 70059 Volume 48, RA 9464 

– RA 9467 

 

Undated Plaintiffs’ Trial Exhibit No. 70061 Volume 48, RA 9468  



 
22 

 

Undated Plaintiffs’ Trial Exhibit No. 70068 Volume 48, RA 9469  

 

 

CHRONOLOGICAL TABLE OF CONTENTS 

OF CONFIDENTIAL SEALED EXHIBITS  

 

Date Description 

 

Volume/Bates No. 

10/07/2019 Appendix to Plaintiffs’ Opposition to 

Motion for Summary Judgment and 

Countermotion for Discovery Pursuant 

to NRCP 46(d), 100719 (Redacted) 

 

Volume 49, RA 9470 – 

RA 9474 

 

 

Undated Plaintiffs’ Trial Exhibit 5 

 

Volume 49, RA 9475 – 

RA 9477 
 

Undated Plaintiffs’ Trial Exhibit 13 

 

Volume 49, RA 9478 – 

RA 9511 
 

Undated Plaintiffs’ Trial Exhibit 14 

 

Volume 49, RA 9512 – 

RA 9516 
 

Undated Plaintiffs’ Trial Exhibit 15 

 

Volume 49, RA 9517 – 

RA 9526 
 

Undated Plaintiffs’ Trial Exhibit 29 

 

Volume 49, RA 9527  
 

Undated Plaintiffs’ Trial Exhibit 33 

 

Volume 49, RA 9528  

Undated Plaintiffs’ Trial Exhibit 36 

 

Volume 49, RA 9529 – 

RA 9564 
 

Undated Plaintiffs’ Trial Exhibit 37 

 

Volume 49, RA 9565 – 

RA 9570 
 

Undated Plaintiffs’ Trial Exhibit 46 

 

Volume 49, RA 9571 – 

RA 9624 
 

Undated Plaintiffs’ Trial Exhibit 49 

 

Volume 49, RA 9625 – 

RA 9626 
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Undated Plaintiffs’ Trial Exhibit 50 

 

Volume 49, RA 9627 – 

RA 9700 
 

Undated Plaintiffs’ Trial Exhibit 51 

 

Volume 50, RA 9701 – 

RA 9709 
 

Undated Plaintiffs’ Trial Exhibit 53 

 

Volume 50, RA 9710 – 

RA 9714 
 

Undated Plaintiffs’ Trial Exhibit 54 

 

Volume 50, RA 9715 – 

RA 9716 
 

Undated Plaintiffs’ Trial Exhibit 55 

 

Volume 50, RA 9717 
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Undated Plaintiffs’ Trial Exhibit 10001 

 

Volume 50, RA 9718 

– RA 9749 
 

Undated Plaintiffs’ Trial Exhibit 10009 

 

Volume 50, RA 9750 

– RA 9769 
 

Undated Plaintiffs’ Trial Exhibit 10010 

 

Volume 50, RA 9770 

– RA 9805 
 

Undated Plaintiffs’ Trial Exhibit 10011 

 

Volume 50, RA 9806 

– RA 9826 
 

Undated Plaintiffs’ Trial Exhibit 10012 

 

Volume 50, RA 9827 

– RA 9845 
 

Undated Plaintiffs’ Trial Exhibit 10013 

 

Volume 51, RA 9846 

– RA 9879 
 

Undated Plaintiffs’ Trial Exhibit 10016 

 

Volume 51, RA 9880  

Undated Plaintiffs’ Trial Exhibit 10017 

 

Volume 51, RA 9881  

Undated Plaintiffs’ Trial Exhibit 10019 

 

Volume 51, RA 9882 

– RA 9899 
 

Undated Plaintiffs’ Trial Exhibit 10020 

 

Volume 51, RA 9900 

– RA 9905 
 

Undated Plaintiffs’ Trial Exhibit 10021 

 

Volume 51, RA 9906 

– RA 9923 
 

Undated Plaintiffs’ Trial Exhibit 10023 

 

Volume 51, RA 9924 

– RA 9947 
 

Undated Plaintiffs’ Trial Exhibit 10024 

 

Volume 51, RA 9948  
 

Undated Plaintiffs’ Trial Exhibit 10025 

 

Volume 51, RA 9949 

– RA 9970 
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Undated Plaintiffs’ Trial Exhibit 10026 

 

Volume 51, RA 

9971 – RA 10016 
 

Undated Plaintiffs’ Trial Exhibit 10027 

 

Volume 52, RA 

10017 – RA 10113 
 

Undated Plaintiffs’ Trial Exhibit 10028 

 

Volume 52, RA 

10114 – RA 10192 
 

Undated Plaintiffs’ Trial Exhibit 10029 

 

Volume 52, RA 

10193 – RA 10210 
 

Undated Plaintiffs’ Trial Exhibit 10030 

 

Volume 52, RA 

10211 – RA 10232 
 

Undated Plaintiffs’ Trial Exhibit 10031 

 

Volume 53, RA 

10233 – RA 10404 
 

Undated Plaintiffs’ Trial Exhibit 10032 

 

Volume 54, RA 

10405 – RA 10428 
 

Undated Plaintiffs’ Trial Exhibit 10033 

 

Volume 54, RA 

10429 – RA 10451 
 

Undated Plaintiffs’ Trial Exhibit 10034 

 

Volume 54, RA 

10452 – RA 10471 
 

Undated Plaintiffs’ Trial Exhibit 10035 

 

Volume 54, RA 

10472 – RA 10503 

 

Undated Plaintiffs’ Trial Exhibit 10047 

 

Volume 54, RA 

10504 – RA 10547 
 

Undated Plaintiffs’ Trial Exhibit 10048 

 

Volume 54, RA 

10548 – RA 10595 
 

Undated Plaintiffs’ Trial Exhibit 10049 

 

Volume 55, RA 

10596 – RA 10646 
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Undated Plaintiffs’ Trial Exhibit 10050 

 

Volume 55, RA 10647 

– RA 10708 
 

Undated Plaintiffs’ Trial Exhibit 10051 

 

Volume 55, RA 10709 

– RA 10709 
 

Undated Plaintiffs’ Trial Exhibit 10052 

 

Volume 55, RA 10716 

– RA 10772 
 

Undated Plaintiffs’ Trial Exhibit 20002 – Part 1 

 

 

Volume 56, RA 10773 

– RA 10972 

 

Undated Plaintiffs’ Trial Exhibit 20002 – Part 2 

 

Volume 57, RA 10973 

– RA 11163 

 

Undated Plaintiffs’ Trial Exhibit 20021 

 

Volume 57, RA 11164 

– RA 11187 
 

Undated Plaintiffs’ Trial Exhibit 20027 

 

Volume 58, RA 11188 

– RA 11191 
 

Undated Plaintiffs’ Trial Exhibit 20028 

 

Volume 58, RA 11192 

– RA 11195 
 

Undated Plaintiffs’ Trial Exhibit 20045 

 

Volume 58, RA 11196 

– RA 11209 
 

Undated Plaintiffs’ Trial Exhibit 20046 

 

Volume 58, RA 11210 

– RA 11232 
 

Undated Plaintiffs’ Trial Exhibit 20053 

 

Volume 58, RA 11233  

Undated Plaintiffs’ Trial Exhibit 30001 

 

Volume 58, RA 11234  

Undated Plaintiffs’ Trial Exhibit 30003 

 

Volume 58, RA 11235 

– RA 11245 
 

Undated Plaintiffs’ Trial Exhibit 30016 

 

Volume 58, RA 11246 

– RA 11282 
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Undated Plaintiffs’ Trial Exhibit 30017 

 

Volume 58, RA 11283 

– RA 11293 
 

Undated Plaintiffs’ Trial Exhibit 30018 

 

Volume 59, RA 11294 

– RA 11296 
 

Undated Plaintiffs’ Trial Exhibit 30019 

 

Volume 59, RA 11297 

– RA 11398 
 

Undated Plaintiffs’ Trial Exhibit 30020 

 

Volume 59, RA 11399 

– RA 11416 
 

Undated Plaintiffs’ Trial Exhibit 30021 

 

Volume 59, RA 11417 

– RA 11437 
 

Undated Plaintiffs’ Trial Exhibit 30022 

 

Volume 59, RA 11438 

– RA 11454 
 

Undated Plaintiffs’ Trial Exhibit 30023 

 

Volume 59, RA 11455 

– RA 11470 
 

Undated Plaintiffs’ Trial Exhibit 30024 

 

Volume 59, RA 11455 

– RA 11470 
 

Undated Plaintiffs’ Trial Exhibit 30025 

 

Volume 59, RA 11471 

– RA 11483 
 

Undated Plaintiffs’ Trial Exhibit 30026 

 

Volume 59, RA 11484 

– RA 11489 
 

Undated Plaintiffs’ Trial Exhibit 30027 

 

Volume 60, RA 11490 

– RA 11499 
 

Undated Plaintiffs’ Trial Exhibit 30028 

 

Volume 60, RA 11500 

– RA 11534 
 

Undated Plaintiffs’ Trial Exhibit 30029 

 

Volume 60, RA 11535 

– RA 11562 
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Undated Plaintiffs’ Trial Exhibit 30030 

 

Volume 60, RA 11563 

– RA 11587 
 

Undated Plaintiffs’ Trial Exhibit 30032 

 

Volume 60, RA 11588 

– RA 11603 
 

Undated Plaintiffs’ Trial Exhibit 30033 

 

Volume 60, RA 11604 

– RA 11618 
 

Undated Plaintiffs’ Trial Exhibit 30034 

 

Volume 60, RA 11619 

– RA 11624 
 

Undated Plaintiffs’ Trial Exhibit 30037 

 

Volume 60, RA 11625 

– RA 11635 
 

Undated Plaintiffs’ Trial Exhibit 30038 

 

Volume 60, RA 11636 

– RA 11639 
 

Undated Plaintiffs’ Trial Exhibit 30039 

 

Volume 60, RA 11640 

– RA 11646 
 

Undated Plaintiffs’ Trial Exhibit 30045 

 

Volume 60, RA 11647  

Undated Plaintiffs’ Trial Exhibit 30046 

 

Volume 60, RA 11648  

Undated Plaintiffs’ Trial Exhibit 30047 

 

Volume 60, RA 11649  

Undated Plaintiffs’ Trial Exhibit 30048 

 

Volume 60, RA 11650 

Undated Plaintiffs’ Trial Exhibit 30049 

 

Volume 60, RA 11651 

– RA 11654 
 

Undated Plaintiffs’ Trial Exhibit 30060 

 

Volume 60, RA 11655 

– RA 11661 
 

Undated Plaintiffs’ Trial Exhibit 30061 

 

Volume 60, RA 11662 

– RA 11665 
 

Undated Plaintiffs’ Trial Exhibit 30064 

 

Volume 61, RA 11666 

– RA 11669 
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Undated Plaintiffs’ Trial Exhibit 30065 

 

Volume 61, RA 11670 

– RA 11673 
 

Undated Plaintiffs’ Trial Exhibit 30068 

 

Volume 61, RA 11674 

– RA 11677 
 

Undated Plaintiffs’ Trial Exhibit 30069 

 

Volume 61, RA 11678 

– RA 11698 
 

Undated Plaintiffs’ Trial Exhibit 30076 

 

Volume 61, RA 11699  

Undated Plaintiffs’ Trial Exhibit 30088 

 

Volume 61, RA 11700 

– RA 11702 
 

Undated Plaintiffs’ Trial Exhibit 30099 

 

Volume 61, RA 11703 

– RA 11704 
 

Undated Plaintiffs’ Trial Exhibit 30100 

 

Volume 61, RA 11704 

– RA 11705 
 

Undated Plaintiffs’ Trial Exhibit 30112 

 

Volume 61, RA 11706 

– RA 11720 
 

Undated Plaintiffs’ Trial Exhibit 30113 

 

Volume 61, RA 11721 

– RA 11734 
 

Undated Plaintiffs’ Trial Exhibit 40011 Volume 61, RA 11735 

– RA 11736 
 

Undated Plaintiffs’ Trial Exhibit 40012 

 

Volume 61, RA 11737 

– RA 11738 
 

Undated Plaintiffs’ Trial Exhibit 40013 

 

Volume 61, RA 11739 

– RA 11740 
 

Undated Plaintiffs’ Trial Exhibit 40015 Volume 61, RA 11741 

– RA 11747 
 

Undated Plaintiffs’ Trial Exhibit 40016 

 

Volume 61, RA 11748 

– RA 11789 
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Undated Plaintiffs’ Trial Exhibit 40044 

 

Volume 61, RA 11790  

Undated Plaintiffs’ Trial Exhibit 40053 

 

Volume 61, RA 11791 
 

Undated Plaintiffs’ Trial Exhibit 50026 Volume 62, RA 11792 

– RA 12065 
 

Undated Plaintiffs’ Trial Exhibit 50029 Volume 62, RA 12066 

– RA 12077 
 

Undated Plaintiffs’ Trial Exhibit 50030 Volume 62, RA 12078 

– RA 12087 
 

Undated Plaintiffs’ Trial Exhibit 50031 Volume 62, RA 12088 

– RA 12132 
 

Undated Plaintiffs’ Trial Exhibit 50032 Volume 62, RA 12133 

– RA 12145 
 

Undated Plaintiffs’ Trial Exhibit 50033 Volume 62, RA 12146 

– RA 12153 
 

Undated Plaintiffs’ Trial Exhibit 50039 

 

Volume 62, RA 12154 

– RA 12183 
 

Undated Plaintiffs’ Trial Exhibit 50041 Volume 63, RA 12184 

– RA 12264 

 

Undated Plaintiffs’ Trial Exhibit 60003 

 

Volume 63, RA 12265 

– RA 12266 
 

Undated Plaintiffs’ Trial Exhibit 60017 

 

Volume 63, RA 12267 

– RA 12269 
 

Undated Plaintiffs’ Trial Exhibit 60018 

 

Volume 63, RA 12270 

– RA 12272 
 

Undated Plaintiffs’ Trial Exhibit 60041 

 

Volume 63, RA 12273 

– RA 12283 
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Undated Plaintiffs’ Trial Exhibit 60042 

 

Volume 63, RA 12284  

Undated Plaintiffs’ Trial Exhibit 60043 

 

Volume 63, RA 12285 

– RA 12289 
 

Undated Plaintiffs’ Trial Exhibit 60044 – Part 1 

 

Volume 64, RA 12290 

– RA 12533 
 

Undated Plaintiffs’ Trial Exhibit 60044 – Part 2 

 

Volume 65, RA 12534 

– RA 12634 

 

Undated Plaintiffs’ Trial Exhibit 60063 

 

Volume 65, RA 12635 

– RA 12646 
 

Undated Plaintiffs’ Trial Exhibit 70002 

 

Volume 65, RA 12647 

– RA 12649 
 

Undated Plaintiffs’ Trial Exhibit 70004 

 

Volume 65, RA 12650 
 

Undated Plaintiffs’ Trial Exhibit 70006 

 

Volume 65, RA 12651 

– RA 12671 
 

Undated Plaintiffs’ Trial Exhibit 70007 Volume 65, RA 12672 

– RA 12674 
 

Undated Plaintiffs’ Trial Exhibit 70011 Volume 65, RA 12675 

– RA 12683 
 

Undated Plaintiffs’ Trial Exhibit 70012 Volume 65, RA 12684 

– RA 12687 
 

Undated Plaintiffs’ Trial Exhibit 70018 

 

Volume 65, RA 12688  

Undated Plaintiffs’ Trial Exhibit 70019 

 

Volume 65, RA 12689  

Undated Plaintiffs’ Trial Exhibit 70020 

 

Volume 65, RA 12690  
 

Undated Plaintiffs’ Trial Exhibit 70025 

 

Volume 65, RA 12691 

– RA 12714 
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Undated Plaintiffs’ Trial Exhibit 70026 Volume 65, RA 12715 

– RA 12733  

 

 

DATED this 28th day of October 2021. 

 

JOHN W. MUIJE & ASSOCIATES 

 

  /s/ John W. Muije, Esq.   

JOHN W. MUIJE 

Nevada Bar No. 2419 

3216 Lone Canyon Court 

N. Las Vegas, NV 89031 

(702) 386-7002 

jmuije@muijelawoffice.com   

Attorney for Respondents 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on the 28th day of October, I have caused a true and 

correct copy of the foregoing RESPONDENTS’ APPENDIX – VOLUME 4 to be 

served by electronic service by the Supreme Court of Nevada Electronic Filing 

System to the following: 

 

H. STAN JOHNSON, ESQ. 

Nevada Bar No. 265 

KEVIN M. JOHNSON, ESQ. 

Nevada Bar No. 14551 

COHEN JOHNSON 

375 East Warm Springs Road, Suite 104 

Las Vegas, Nevada 89119 

Telephone: (702) 823-3500 

Facsimile: (702) 823-3400 

Email: sjohnson@cohenjohnson.com 

Attorneys for Appellants 
 
 
 
 

/s/ Melanie Bruner                       
As an agent for and on behalf of 
JOHN W. MUIJE & Associates 

 

mailto:sjohnson@cohenjohnson.com


CERTIFICATE OF LAS VEGAS LAND PARTNERS, LLC 

The undersigned David J. Mitchell and Barnet L. Liberman, both individually and 

as the Managing Members of Las Vegas Land Partners, LLC, a Delaware limited liability 

company (the “Company”), the sole member of LiveWork Manager, LLC, a Delaware limited 

liability company (the “LiveWork Manager’), the sole member of LiveWork, LLC, a Delaware 

limited liability company (“LiveWork”), do hereby certify as follows: 

1. Attached hereto as Exhibits A, B, and C, respectively, are true, correct and complete 

copies of the Certificate of Formation, Operating Agreement and Certificate of Good 

Standing, of the Company, each of which is in full force and effect on the date hereof. 

Attached hereto as Exhibit D is a true and complete copy of the resolutions of the 

Managing Members of the Company, relating to (i) the authorization of the sale by 

Livework of an undivided sixty percent (60%) tenancy-in-common interest in certain 

premises located in Las Vegas, Nevada more fully described in the resolutions and (11) 

the loan from Kevbank National Association, to Livework, FC Vegas 20 LLC, a Nevada 

limited liability company, and FC Vegas 39 LLC, a Nevada limited liability company 

(together with Livework, collectively, the “Borrower”) in the principal amount of up to 

$116,400,000.00 {the “Loan”), which Loan may be secured by a deed of trust covering 

the Property and by other assets of the Borrower. 

2. Attached hereto as Exhibit E is a list of all of the officers of the Company; the signatures 

set forth opposite their respective names are their genuine signatures; and said officers 

are, on the date hereof, duly elected officers of the Company, holding the offices set forth 

opposite their respective names: 

[The Remainder of this Page is Intentionally Left Blank.] 

304775-1-W 

Mitch0162898

4-0001
Case No.: A-16-740689-B

RA 000605



IN WITNESS WHEREOF, the undersigned have executed this Certificate as of the __ 

day of June, 2007 on behalf of themselves individually, and on behalf of the Company. 

304775-1-W 

DAVID J. MITCHELL, individually, and as 

managing member of Las Vegas Land 

Partners, ae 

oy LIBERMAN, individually, and 

4 wee member of Las Vegas Land 
aftners, LLC 

Mitch0162899

4-0002
Case No.: A-16-740689-B

RA 000606



EXHIBIT A 

Certificate of Formation 

304775-1-W 

Mitch0162900

4-0003
Case No.: A-16-740689-B

RA 000607



Delaware rm: 
The First State 

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF 

DELAWARR, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT 

COPY OF THE CERTIFICATE OF FORNATION OF "LAS VEGAS LAND PARTNERS 

LLC", FILED IN THIS OFFICE ON THE SEVENTEENTH DAY OF AUGUST, 

A.D. 2004, AT 12:46 O'CLOCK P.M. . 

Harries Smith Windsor, Secretary of Sate 

AUTHENTICATION: 3299861 

DATE: 08-17-04 

3843407 98100 

040600796 
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STATB OF DELAWARB 

CBERTIFICATB OF FORMATION 

OF 

LAS VEGAS LAND PARTNERS LLC i | 

FIRST: — The name of the Emited Usability company is Las Vegas Land Partners 
LS 

SECOND: The address of its registered office in the State of Delaware is Corporation 

Services Corporation, 2711 Cantarville Road, Suite 400 

Delaware, 19808. The name of its registered agers at soch address is The 
Cosporation Service Corporation 

THORD: The limited Bahiizy company Is to be managed by one or more members. 

FOURTH: This Certificate chall be effective on the datcof filing, 

IN WITNESS WHEREOF, the undersigned has executed this Cestificase of Formation of 
Las Vegas Land Partners LLC this 16ch day of Angust, 2004. 

George N. Stavis 

Organizer 

Bsenn Kataky Kosina & Siger, LLP 
605 Third Avenus 

New York, Now York 10158 

State of Delaware 
. of State 

31 of Comporstions 
wared 12:54 FM 08/17/26 

FILED 12:46 PM 08/17/2004 
SRY 040600796 - vzz 
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EXHIBIT B 

Operating Agreement 
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AMENDED AND RESTATED 

OPERATING AGREEMENT 

OF } | 

LAS VEGAS LAND PARTNERS LLC 

I 

THIS AMENDED AND RESTATED OPERATING AGREEMENT (this 

“Apreement”), of LAS VEGAS LAND PARTNERS LLC (the “Company”), dated as of 
December 15, 2004, jis entered into by BARNET L. LIBERMAN (“Liberman”), DAVID J. 
MITCHELL (“Mitchell”), and any other Person (as hereafter defined) who is admitted as a 

y from time to time in accordance with the terms of this Agreement. 

WHEREAS, the parties to this Agreement previously entered into that certain Operating 

Agreement of the Company, dated as of August 17, 2004 (the “Original Agreement”); and 

WHEREAS, 

Agreement; 

¢ parties to this Agreement desire to make certain changes in the Original 

NOW, 

Ayeement and agree 

FORE, the parties hereby completely amend and restate the Original 

follows: 

Certain Defined Terms. 

Affiliate: When used with reference to any Person, (i) any Person that, 

di-ectly or indirectly through one or more intermediaries controls, is controlled by, or is under 

common control with, the specified Person (the term “control” for this purpose, shall mean the 

_ ability, whether by the ownership of shares or other equity interests, by contract or otherwise, to 

elect a majority of the directors of a corporation, independently to select the managing partner of 

a partnership or the managers of a limited liability company, or otherwise to have the power 

independently to remove and then select a majority of those Persons exercising goveming 

authority over an entity, and control shall] be conclusively presumed in the case of the direct or 

indirect ownership of| fifty (50%) percent or more of the equity interests); (ii) in the case of a 

Person that is an entity, a Principal of that Person, and (iii) in the case of a natura) person, such 

Person's Family Members. . 

accordance with this Agreement and who has not been admitted as a Member of the Company. 

_|Contracts: —
 Those certain purchase and sale contracts for the purchase 

of rea] estate as described in greater detail in Schedule A attached hereto. 

Economie Rights: The rights to receive distributions and allocations of 

profits and losses, or items of income, gain, loss and expense, as provided in this Agreement. 

25:1121-6-W ] 

Assignee: “A Person who has-been assigned any Economic Rights in -- 

Mitch0162904

4-0007
Case No.: A-16-740689-B

RA 000611



amily Member: The parents, spouse, children (including natura) and 

children and stepchildren), grandchildren and descendants of the designated natural 
perton and the spouse of any such child, grandchild or other descendant. 

anaging Members: Liberman and Mitchell or the successor in interest 

to Liberman’s or Mitchell’s rights to manage the Company under this Agreement, as permitted 
or effected pursuant to this Agreement. 

embers: Liberman, Mitchell, any permitted successor or assign thereof 

whw is admitted as a Mernber in accordance with Section 8 hereof, and any other Person who is 

admitted as a Member jn accordance with this Agreement. 

ermitted Transferee: As to any Member or Assignee, 

i) any Family Member of that Member or Assignee; 

ii) the executor, administrator, trustee or personal representative who 

succeeds to such Member’s (or Assignee’s) estate as a result of the Member’s (or Assignee’s) 

dezth and any transferee of such Member’s (or Assignee’s) Membership Interest or economic 

rig its, as the case may|be, from such Person; 

(iii) a trust, guardianship or custodianship for the primary benefit of the 

anv individuals described in (i) or (ii) or of the Member or Assignee and any such persons; and 

(iv) any corporation, partnership, limited liability company or other 

business organization |controlled by, and substantially all of the interests in which are owned 

directly or indirectly by, one or more individuals or entities described in (i), (ii), or (iii) above or 

by the Member or.Assignee and one or more individuals or entities described in (i), (ii) or (iii) 

above; provided that |with respect to an entity described in this clause (iv), the owners of 

substantially all of the interests therein execute an instrument reasonably satisfactory to the 

Members restricting transferability of the interests in such entity so that such interests may not be 

transferred to Persons bther than Permitted Transferees. 

erson: An individual, corporation, trust, association, unincorporated 

association, estate, partnership, joint venture, limited liability company or other legal entity, 

including a governmental entity. 

rincipal: A shareholder, partner, member, or other equity owner of an 

entity or, in the case of a trust, the grantor or any beneficiary of such trust. 

. ‘ransfer: Any sale, assignment, pledge or grant of a security interest in, 

grant of an option to acquire, or other transfer. 

Inreturned Capital: With respect to each Member, as of any date, an 

amount (but not Jess than zero) equal to the excess of (i) the aggregate amount of such Member's 

253121-6-W 
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capital contributions before such date, over (ii) the aggregate amount of cash heretofore 

distributed to such Member pursuant to Section 5(aXii). 

l. Formation. The Company was formed as a Delaware limited liability company 

pursuant to the Delaware Limited Liability Company Act (as the same may be amended from 

time to time, the “Act”), by the filing of Articles of Organization with the Secretary f State of 

Delaware on August 17, 2004 

2. Purposes. The purposes of the Company are to (a) acquire real estate in the 

greater Las Vegas, Nevada metropolitan area or options to acquire real estate, (b) hold for 
speculation to realize appreciation in value, (c) develop for various residential and commercial 

uses, including demolition of any existing improvements upon any of the properties, building 
residential units, office space and retail/restaurant space and various other commercial, 
recreation and open spaces, (d) sell, lease, maintain, manage, operate and otherwise dispose of 

ani deal with any and all such properties or contracts to acquire such properties, (e) finance and 

refinance any and all of such activities and mortgage or otherwise encumber any of the 

properties in connection therewith, and (f) engage in any and all other activities and transactions 

pe-mitted to a limited liability company under the Act. 

3. Contributions; Loans; Guarantees; Additional Members. 

(a) Initial Capital Contributions. As of the date of the Original Agreement, 

th: parties contributed the amounts set forth on Exhibit A hereto. As of the date of this 

Ayreement, the Members have contributed the property and/or cash identified in Exhibit A-] 

atiached hereto (the “Initial Contributions”). 

(b) Additional Capital Contributions. The Managing Members, acting by 

ur animous consent, may call for additional capital in excess of the Initial Contribution from all 
Members at any time on as needed basis by delivering a written notice thereof to the other 

Members specifying the amount of the call, each Member’s pro rata share thereof (based on the 
Members’ Percentage Interests), and specifying the purposes for which the capital is needed in 

reasonable detail (a “Capital Call’). Any contributions made pursuant to Capital Calls shall be 

made within 10 business days after the Managing Member issuing the call delivers a written 

demand to the other Members that an additional] contribution be made pursuant to this Section 

3(b). The Managing Members may permit contributions of property to be made to the Company. 

Any contribution of property shall be valued at its fair market value at the time of contribution, 

as agreed to by the contributing Member and the Managing Members. Additional contributions 
made by the Members shall be reflected on an amendment to Exhibit A, indicating the effective 

dite of the contribution, and successively designated A-1, A-2, etc. 

(c) Default_on Additional Capital Contributions. To the extent that any 

Member (a “Defaulting Member”) shal] fail to contribute al] or any portion of his share of any 

ci pital required pursuant to Section 3(b) within 10 business days after the date due (a “Defaulted 

Contribution”), the Members who have contributed all of their portion of the capital (“Non- 

Defaulting Members”) shall have the right to take any or all of the following actions, or any 

combination thereof: (i) cause the Company to bring suit to enforce the Defaulting Member’s 

252121-6-W 3 
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obl: gation under Section 3(b), or (ii) make a “Defau)t Loan” as provided in this Section 3(c). 

The: Non-DefauJting Members shall have the right, but not the obligation, to contribute aj] or any 

portion of the amount pf the Defaulted Contribution to the Company on behalf of the Defaulting 

Member and such transaction shal] be treated as a loan from the Non-Defaulting Member to the 

De‘aulting Member (“Default Loan”), who shall be deemed to have contributed the funds to the 

Conpany as a capital/contribution. The Non-Defaulting Members shal] have the right to each 
make the portion of the Default Loan in proportion to their relative Percentage Interests, but may 
make the loan in any other proportions that they agree upon. Default Loans shall] be evidenced 

by a written note (“Default Loan Note”), shall bear interest at the rate of 6 percent over the 

prime rate then being|charged by JP Morgan Chase Bank (New York) per annum, and shal] be 

only out of the available cash flow of the Company otherwise distributable or payable by 
the Company to the Defaulting Member under this Agreement, provided, that the Defaulting 
Member shall be personally liable to the Non-Defaulting Members who advanced such funds for 
ex.ent any amount that remains due and payable following liquidation of the Company. The 

Default Loan Note shall not be secured, and may be prepaid at any time by the Defaulting 
M:mber out of its personal funds. The Default Loan Note shal] be signed by the Defaulting 

M:mber or by his attorney-in-fact. Each Member who executes this Agreement thereby grants 
an irrevocable power} of attorney, coupled with an interest, to each other Member authorizing 

each other Member to execute and deliver, on his behalf, any Default Loan Note evidencing a 

Default Loan made by such other Member to him or it pursuant this Section 3(c). Such power 

of attorney shall terminate only upon earlier of the complete liquidation of the Company or the 

ccmplete withdrawal lof the granting Member from the Company. Notwithstanding anything in 

th s Agreement to the contrary, the Company shall pay or distribute any and all payments or 

distributions that it is required to make under or in accordance with this Agreement or any 

ccntractua] arrangement with the Defaulting Member directly to the Member who made the 

D:fault Loan on behalf of the Defaulting Member until such loans are repaid in full, and for all 

purposes of this Agreement such distributions or payments shal] be treated as having been made 

by the Company to the Defaulting Member and the Defaulting Member shall be deemed to have 
inimediately transferyed such distributions or payments to the Member who made the Default 

Loan as a payment thereon. Any transferee or assignee of all or any portion of a Defaulting 

Member’s Membership Interest shal] be subject pari passu to the obligation to repay Default 

Loans made to such|Defaulting Member, until such loan is repaid in full as provided in this 
S:ction 3(c); provided, however, that the transferring Member shall remain primarily liable for 
repayment of such loan unless specifically released, in writing, by the Non-Defaulting Members 
ir their sole and absolute discretion. 

(d) No Other Capital Contribution Obli gations. Except as expressly provided 
ir this Agreement, a Member shall have no obligation to contribute capital to the Company. 

(e) | Loans, The Company shall not borrow money from third party lenders, 

fiom a Member or ap Affiliate of a Member except on terms and conditions approved by the 
Managing Members| In the event that a Member or an Affiliate a Member provides any 
financing to the Conjpany, the Members agree that the Company and the Members shall waive 
aid shal] be deemed {o have waived: 

2: 2121-6-W 4 
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(i) any right to seek to have any such loan characterized as a capital 

contribution as opposed to a loan; and 

(ii) any claim, or defense in any action or proceedmg seeking to 

enforce the note and any mortgage or security interest in Company 

assets related to the financing, that: i 

(A) enforcement of the mortgage or security interest constitutes 

a breach of fiduciary duty by the Member affiliated with 

the holder of the mortgage or security interest; 

(B) the mortgage or security interest cannot be enforced by 

reason of the mismanagement of the Company by the 

Member affiliated with the holder of the mortgage or 

security interest; 

(C) the mortgage or security interest is subordinate to the 

rights, claims or interests of the other Members; or 

(D) the mortgage or security interest is invalid by reason of a 

merger of interests between the Company and the Affiliated 

lender. 

(f) Admission of New Members. The Company shal} not admit new 

M.mbers or issue any additional membership interests in the Company to any other Person 
exzept upon terms and conditions which are approved by the Managing Members. The 

provisions of this Section 3(f) do not apply to admissions of transferees of all or any portion of 

mumbership interests as Members pursuant to Section 8 hereof. 

(g) Percentage Interests; Contributions Reflected on Exhibit A. The 

“Fercentage Interests” of Liberman and Mitchell are 50% each, and shal) be set forth on 

E::hibit A hereto, andjreflected in any amendments to that exhibit made from time to time. The 

intial capital contributions of such Members are reflected on Exhibit A hereto. Additional 

ccntributions and cortnbutions made by new Members (if any) shall be reflected from time to 

time in an amendment 10 Exhibit A, designated successively as Exhibits A-], A-2, and the like, 

specifying the date df.the-amendment.and reflecting total capital contributions by all of the 
Members to such date. a 

(h) ©No Preemptive Rights. No Member shall have any preemptive rights to 

ac quire an additional jnterest in the Company, and the Managing Members, in seeking additional 

czpital or loans, shaj] have no obligation to offer the opportunity to any other Member or 

Affiliate or to al] other Members, even if seeking additional capital or loans from any Member or 

Affiliate of any Member. 

ember shall] receive any interest on any capita] contribution to the Company. The preceding 

I 

(i) Interest_on_ Capital; No Right to Demand Retum of Capital. No 

2£2121-6-W 
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limitation shall not be construed to prohibit interest on Default Loans as provided in Section 3(c). 

No }ember shall have the right to demand a retum of his contributions or the nght to demand to 

rece ve property other than cash for his membership interest. 

4. Allocations. Profits and losses shall be allocated as provided in Exhibit B hereto. 

5. Distributions. 

(a) Manner of Distributions. Except as provided in Section 10 (relating to 

distributions following a dissolution of the Company), all distributions of cash shall be made in 

suc) amounts and at such times as the Managing Members shall determine. When made, except 

as provided in Section 10, all distributions to the Members shal] be made as follows: 

(i) First, to the Members, pro rata, in proportion to the outstanding 

bal ances of their respective Unreturned Capital, unti] the Unretumed Capital of all the Members 
is rzduced to zero; and 

(ii) Thereafier, to the Members in accordance with their Percentage 

Int zrests. 

(b) Permitted Advances of Distributions. No Member may make draws upon 

his right to distributions from the Company and the Company shal] not make advances or loans 

to any Member, except upon the approval of both of the Managing Members, in their sole and 

absolute discretion. However, notwithstanding the foregoing, during each calendar year, the 

M.inaging Members may, in their sole discretion, advance funds to the Members out of amounts 

ex pected to be distributed to them pursuant to Section 5(a) for or with respect to such calendar 

year, at such times and in such amounts as individual Members require funds in order to pay 

esimated taxes. Such distributions shall be treated as advances recoverable from future 

distributions from the Company and, to the extent such advances to a Member exceed the 

distributions to which the Member is entitled under Section 5(a) for the calendar year and have 

nct been recovered from any other distributions, such advances shal] be repaid by the Member to 

th: Company within 105 days after the end of the calendar year. 

(c) | Withholding Taxes. In the event that the Company is required to deposit 

o1 pay any lax on behalf of a Member with respect to the taxable income of the Company 

allocable to such Member for any calendar year, such deposit or payment shall be treated as an 

atvance recoverable from future distributions of cash to the Member. To the extent that such ~ 

advances to a Member for a calendar year exceed the cash distributable 10 the Member for such 

yvar, and have not been recovered from any other distributions of cash, such advances shal] be 

repaid by the Member to the Company within 105 days of the end of the calendar year. 

6. Management. 

(a) General. Except as otherwise expressly provided in this Agreement, the 

full powers of the Company shal] be exercised by or under the authority of, and the business and 

affairs of the Company shal] be managed solely under the direction of, the Managing Members 
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acting by unanimous ¢onsent unless otherwise specified in this Agreement or unless and except 

to the extent otherwise authorized by them, in writing, pursuant to a written resolution or other 

wr.tten instrument executed by the Managing Members. Except as otherwise expressly provided 

in this Agreement, nd approval or consent of any Member other than the Managing Members 

shall be required 10 make or implement any decisions affecting the Company, its assets or affairs, 

unless the Act specifically requires approval by the Members for any Managing Member's act 

and such requirement is not waivable under the Act. No Members other than the Managing 

Members shall execute agreements, contracts, deeds or other instruments or otherwise represent 

or act as an agent off or for the Company or have power to bind the Company, but all such 

representation of the (Company and acts binding the Company shall be effected solely by the 
Managing Members except as otherwise expressly provided in this Agreement. The Managing 
Members may from {time to time appoint and/or hire one or more persons (including but not 
lirtited to one of then}) to act as officers of the Company or otherwise to manage the Company’s 

day-to-day affairs, who shall have such titles, management powers and responsibilities as the 

Managing Members 

oversight of the Man 

President,” “Secretary 

their assigned duties! 

shal] have the power, 

as otherwise specifies 

shal] designate and determine, subject, however, to the management 

aging Members, and may designate such persons as “President,” “Vice- 

or “Treasurer” or similar titles as customarily applicable with respect to 

Persons appointed and/or hired or employed as such executive officers 

duties and responsibilities customarily attaching to their titular positions, or 

HW or directed by the Managing Members. The Managing Members shall 

determine the terms and conditions of any such employment, subject, however, to Section 6{c) 

hereof. 

(b) | Compensation and Reimbursement of Members. No Member shall be 

piid or receive any fees, salaries or other compensation for the performance of its management 

responsibilities under this Agreement or be reimbursed for any personnel or overhead costs. A 

Managing Member shall be promptly reimbursed for any out-of-pocket expenses it pays or 

incurs to unrelated third parties in connection with the performance of its responsibilities under 

ttis Agreement if and to the extent such expenses are approved by the other Managing Member 

ir its sole but reasonable discretion (which approval may be sought, given or obtained either 

before or afier the expenses are paid or incurred. The Managing Member paying or incurring 

stich expenses shall deliver copies of invoices or other written evidence of the charges to the 

Company. Each Managing Members shal] act promptly in considering and responding to any 

request by the other Managing Member for reimbursement of expenses made hereunder. 

-. (c)- -j Dealing with Affiliates. When and to the extent otherwise applicable by 

it eir terms, the Managing Members may employ a Member, an Affiliate of a Member (including © 
an Affiliate of itself), or a Principal of an Affiliate 10 render or perform a service for the 

Company or contract to buy property from, or sell property to, any such Member, Affiliate or 

P-incipal, or lei dea] with any such Member, Affiliate or Principal, including but not 

limited 1o obtaining ¢apital contnbutions or loans therefrom, provided, however, that any such 

transaction shal] be of terms that are fair and equitable to the C ompany and no less favorable to 

tte Company than thé terms, if any, available from similarly qualified unrelated Persons. 

(d) «Books and Records. The Managing Members shall keep true and correct 

books of account with respect to the operations of the Company at such place(s) as they shall 
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determine. Any Mer 

repiesentatives examin 

least two business days 

narie at such banks or} 

the Company as the N 

(e) 

shall be used solely fo 

such accounts shall r¢ 

Minaging Members fi 

Mi: naging Members, b 

| 
prepare and distribu 

ber shall have the night to examine, or have its duly authorized 

e, the books and records of the Company at any reasonable time on at 

* advance notice. 

i 

Banking. All funds of the Company shall] be deposited in the Company’s 
other financial institution and in such account or accounts in the, name of 

Managing Members shall designate. The funds in all Company hecounts 
the business of the Company. Withdrawals from, or checks drawn upon, 

rquire the signature of such person or persons as are designated by the 

rom time to time. Company bank statements will be sent directly to the 

ut copies will be provided to any other Member upon request. 

Reports: No Annual Meeting Required. The Managing Members shall 

to the Members annual compiled and quarterly compiled financial 

statements of the Company. The Company may, but is under no obligation to, hold any annual 
meeting of Members. | 

Time; Other Interests. Each Managing Member shall devote such time as 

is appropriate to fulfil} its responsibilities hereunder, and no Managing Member shall be required 

10 devote all of its business time and energies to the Company. Each Member may engage in 

other business, charitable or civic activities, for compensation or otherwise, and may engage or 
held interests in other business ventures of every kind and for his own account, regardless of 
whether it has an interest in or acts as a manager or consultant for business ventures that are in 

ccmpetition with the business of the Company, and no Member shall have any obligation to offer 

ary business opportunities to the Company or any other Member, regardless of whether or not 

they compete with the business of the Company. 

(h) Limitations on Power of All Members. Except as expressly set forth in 

this Agreement, no Member shall, directly or indirectly, in his capacity as a Member, (i) 

withdraw from the ia or require the Company to purchase his membership interest, (ii) 

(g) 

dissolve, terminate or liquidate the Company, (iii) petition a court for the dissolution, termination 

o) liquidation of the Company, or (iv) cause any property of the Company to be subject to the 

authority of any court, trustee or receiver (including suits for partition and bankruptcy. 

ir solvency and simildr proceedings). ° 

oe | Confidentiality: Press Releases. Each Member agrees that at all times 

(including afier the A easton the Mémber with the Company), the Member will keep the - - 

terms of this Agreement and the activities and plans of the Company, including but not limited to 

purchase plans, the t¢nns of property purchase agreements, rezoning and development plans, the 

terms of financing or!construction or other contracts, the financial condition of the Company, and 
information it obtains about any the other Members, in strict confidence, and not disclose 

sich information to 4ny Person. The foregoing obligation shaj] not apply to any information (i) 

which has become pibjicly known and made generally available through no wrongful act of the 

Member or of others who were under confidentiality obligations as 10 the item or items involved 

or (ii) the Member can demonstrate was known to him prior to his association as a member of the 
Company, or (iii) was received by the Member from a third party not affiliated with the 
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Co npany without any| violation of any obligation of confidentiality and without confidentiality 

res:rictions, or (iv) which the Member is required to provide by Jaw or judicial process, provided, 

hovvever, that the Member shall advise the Company of his obligation to provide the information 

promptly upon obtaining notice of the request or order for such information and provide the 
Company a reasonable amount of time to respond to the request before disclosing such 

information. Notwithstanding the foregoing, the Managing Members may disclose any and all 

information conceming the Company’s properties and contracts, the Company and its activities 

ani affairs to prospedtive investors, lenders and purchasers and their respective attomeys and 
coasultants. No Member shall issue any press release or announcement, or make any statement 

to the press about any/of the Company’s properties, the Company, or the Company’s activities or 
af airs unless such release, announcement or statement is approved by the Managing Members, 

which approval shal] not be unreasonably withheld or conditioned. 

G) 
Company shall not 

Qualifications, Tenure and Removal of Managing Member. The 

ve more than two Managing Members. The initial Managing Members 

stall be Liberman ahd Mitchell. Each Managing Member shal] hold office until his death, 

acjudication of inco petence, or resignation in accordance with Section 6(k) or removal in 

accordance with this Section 6(j). A vacancy in the position of Managing Member occurring by 

reason of death or adjudication of incompetence of a Managing Member shall be filled by the 

dusignation of legal jrepresentative of the deceased Managing Member’s estate or the legal 

representative of the| incompetent Managing Member, subject, however, to the approval of a 

ir ajority-in-interest of the remaining Members. A Managing Member may be removed as:a 

rr anager of the Com 

fraud against the C 

dztermination by ac 

the Managing Memb 

Company, or (iii) a 

Company or any of 

Members may appoi 

as they deem advisah 

(1) 
riyanagement authori 

cr at any time only 

resignation, a majg 

pany only upon (i) a fina] determination by a court that he has committed 

bmpany or any of its Members in their capacities as such, (ii) a final 

purt that he has been grossly negligent in the performance of his duties as 

er and that such gross negligence has resulted in material harm to the 

final determination by a court that he has violated a fiduciary duty to the 

its Members in their capacities as such. Upon such removal, the other 

nt or admit a replacement Managing Member on such terms and conditions 

le, acting by vote of a majonity-in-interest of the other Members. 

Resignation of Managing Member. A Managing Member may resign its 
y at any time on at least 60 days prior writien notice to the other Members, 

if required to do so by applicable regulations or other law. Upon any 

rity-in-interest of all the Members, including the resigning Managing 

Member, may. appoy nt a successor 10 assume the resigning Managing Member’s management 

responsibilities under this Agreement by designating such siécessor in-written notice to-alt other- 
IMembers. A resignation need not be accepted in order for il to be effective. The resigning 

Member 

Company with any 

(m) 
Managing Member’ 

event, does nol c 

inembership interest 

interest in the Com 

I 

cessor Managing Member. 

ee cooperate in effecting an orderly transition in the management of the 

Effect of Resignation, Removal or Replacement. Termination of a 

s status as Managing Member, whether by removal, resignation, or other 

pnstitute a withdrawal, abandonment or forfeiture of such Member’s 

in the Company, and such Member shal) retain all of his or its membership 

bany, other than iis management functions as a Managing Member. If the 
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new or replacement Managing Member has no membership interest in the Company, he shall be 

designated as a “Manager” of the Company, and the Company shall file any required amendment 

to ‘ts Articles of Organization indicating that the Company is “manager managed.” 
ij 

7. Liability; Indemnification. 

(a) |No Personal Liability to Third Parties. Except to the extent rehuired by 
the. Act or other applicable law or as expressly provided in this Agreement, as amended from 
time to time, all debts, obligations and liabilities of the Company, whether arising in contract, 

tort or otherwise, shall be solely the debts, obligations and liabilities of the Company and no 

Mzmber shall have any personal liability for any such debt, obligation or liability of the 

Company solely by reason of being a Member or exercising management authority as a Member. 

(b) | To the fullest extent permitted by the Act, the Company 

hereby agrees to indemnify and save each Member from and against any and all third party 

cluims, liabilities, darnages, losses, costs and expenses, including, without limitation, (i) amounts 

paid in satisfaction of judgments, in compromises and settlements, or as fines and penalties and 

(ii) reasonable fees or other costs and expenses of investigating or defending against any 

claim or alleged clai 

or unliquidated, that 

performed by the Me 

that indemnification 

gcod faith and inam 

the Company, (ii) UJ 

negligence, willful nf 

respect to any crimij 

ccnduct was unlawfu 

upon a plea of nolo 

by a third party, of any nature whatsoever, known or unknown, liquidated 

te incurred by the Member by reason of any act performed or omitted to be 
inber in connection with the business of the Company; provided, however, 
under this Section 7(b) shall be available only if (i) the Member acted in 

pnner it reasonably believed 10 be in, or not opposed to, the best interests of 

he action (or inaction) of the Member did not constitute fraud, gross 

isconduct or a breach of fiduciary duty by such Member and (iii) with 

hal action or proceeding, the Member had no reason to believe that its 

]. The termination of any proceeding by settlement, judgment, order or 

contendere shal] not, of itself, create a presumption that the Member’s 

conduct constituted fraud, gross negligence, willful misconduct or a breach of fiduciary duty. 

Te satisfaction of any indemnification and any saving harmless pursuant to this Section 7(b) 

st al] be limited to Company assets and no Member shal] be personally liable on account thereof. 

(c) i Advance of Expenses. Expenses incurred by a Member in defense or 

settlement of any claim, shal] be advanced by the Company pnior to the final disposition thereof 

upon receipt of an ting by or on behalf of the Member to repay the amount advanced to 
the extent that it shal] be determined ultimately that the Member is not entitled to be indemnified 

hereunder. The right lof the Member to the indemmification provided herein shalt be cumulative ~~ 
o:, and in addition 16, any and aj] righis to which the Member may otherwise be entitled by 
contract or aS a matier of Jaw or equity and shall be extended to the Member’s legal 

representatives and permitted successors and assigns. 

(d) Survival. The rights to indemnification and reimbursement or 

advancement of expenses provided by, or granted pursuant to, this Section 7 shall continue as to 
a Member who has ceased to be a Member and shal] inure to the benefit of the successors, 

executors, administrators, legatees and distributes of such person. 
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(ec) Contract. The provisions of this Section 7 shall be a contract between the 

Coripany and each Member who serves in such capacity at any time while this Section 7 is in 

effect pursuant to whith the Company and each such Member intend to be legally bound. No 

repeal or modification jf this Section 7 shall affect any rights or obligations with respect to any 

stat2 of facts then or theretofore existing or thereafter arising or any proceeding theretofore or 

thereafter brought or trie based in whole or in part upon such state of facts. 

(f) Subordination. The obligations of the Company under this Section 7 shall 

be subordinated to of any loans made to the Company if and to the extent required by 

applicable loan documents; provided that any such subordination of payment shall not affect the 
right of any Member to indemnification under this Section 7, but shall only postpone the time at 
wh ch the Company is|permitted to make payment in respect of its obligations under this Section 
7. 

8. Assignment. 

(a) eneral. 

ti) A Member may not Transfer a]] or any part of the Member’s 
membership interest and an Assignee may not Transfer all or any part of the Assignee’s 

Ec nomic Rights unless the non-transferring Managing Member(s) and a majority-in-interest of 
all Members consent, fin writing, to the Transfer, or except as provided in Section 8(b), Sectioti 

8(<), Section 8(d) or Section 11. Any Person who acquires all or any portion of any membership 

interest or any Econo 

Se:tion 11 hereof. 

a Transfer of a mem 

i¢ Rights in the Company by Transfer takes subject to the provisions of 

Kii) Except as provided in this Section 8(a)(ii), Section 8(c) or Section 11, 

bership interest or any portion thereof shal] convey only the Economic 

Rights associated with the Transferred membership interest, and not convey any rights to manage 
the: business or affairs 

Managing Member(s) 

to the admission of th 

or withheld in their s 

Apreement, a Managil 

net be fractionated, ar 

a condition te being. 

agreeing to be bound 

(b) 
Members. Notwithst 

Member or Assignee 

Tiansferee without th 

written notice of the Ty 

)) days following the date of the Transfer. If the transferee is an entity, a 

ganizational documents shall also be delivered to the Company with such 

nctice, so that the Corn 

nc Jater than thirty (34 

ccpy of the entity’s of 

25:'121-6-W 

lof the Company or other rights of membership, unless the non-transferring 

and a majority-in-interest of all Members specifically consent, in writing, 

e Transferee as a member to the Company, which consent may be granted 

ple and absolute discretion. Notwithstanding any other provision of this 

hg Member’s rights to manage the Company as a Managing Member may 

d shall be held at all times only by one Member. Any Transferee shall, as 

pdmitted. as. a. Member, execute. a. signature addendum to_this Agreement 

y the terms and conditions of this Agreement. 

Permitted Transfers of Economic Rights to or for the benefit of Family 

ding the restrictions of Section 8.](a)(i) but subject to Section 8.1(a)(ii), a 

may Transfer all or any portion of his Economic Rights to a Permitted 

€ prior approval of any other Member, provided, that he shal] provide 

ansfer and a copy of the executed instrument of Transfer to the Company 

pany can verify compliance with the requirements of this Agreement. 
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(c) Qther Permitted Voluntary Transfers. Each of Liberman and Mitchell 

may Transfer up to twenty five percent (25%) of his original membership interest (i.¢., up to a 
twelve and one-half percent (12.5%) Percentage Interest) in the Company to one otjmore Persons 

other than Permitted Transferees, provided that (i) any such transferee shall not acquire any 

rights as a managing member of the Company and the transferee shall be a non-managing 
Member of the Company, (ii) the transferee shal] have sufficient net worth to meet its obligations 
to contribute capital pursuant to Section 3(b) hereof, as demonstrated to the reasonable 

satisfaction of the non-transferring Managing Member prior to the Transfer, (iii) the instrument 

of Transfer shall contain an express statement that the membership interest being transferred 
coveys no rights to manage the Company and shal] otherwise be in form and content approved, 

in writing, by the non-transferring Managing Member prior to the date of Transfer, such approval 
not to be unreasonably withheld, conditioned or delayed, (iv) if the Transfer is not just a Transfer 
of Economic Rights but is intended to convey a non-managing membership interest in the 
Co npany, the transferee shall, as a condition to being admitted as a Member, execute a signature 

addendum to this Agreement agreeing to be bound by the terms and conditions of this 

Agreement, (v) a copy of the executed instrument of Transfer and the original signature 

addendum shaJ] be delivered to the Company promptly following the date of Transfer, and (vi). 

the Transfer shall be in accordance with, or pursuant to an exemption from, federal and state 

securities laws (provided that the Company has no obligation to register its membership 

intrests). 

(d) Certain Involuntary Transfers of Economic Rights. The Company and the 

Members will recognize and respect as valid any involuntary transfer of a membership interest or 

portion thereof that occurs by operation of Jaw, such as a transfer pursuant to a divorce decree, to 

a tustee in bankruptcy upon the filing of a voluntary petition in bankruptcy or a transfer to an 

incividual Member’s estate upon that Member’s death; provided, however, that such transfer will 

on:y effect a transfer of the Economic Rights associated with the transferred interest, and the 

traisferee wil] not be admitted as a member of the Company unless the Managing Member and a 

majority-in-interest of all Members consent to such admission in their sole and absolute 

discretion, nor wil] the transferee succeed to or possess any management or approval rights. 

Transfers occurring by operation of law upon a voluntary act of a Member, such as a merger, are 

no’ permitted by this Section 8(d). 

(e) Indirect Transfers. A Transfer of any of the interests in a Member that is 

an entity shall be deemed a Transfer of a portion of a membership interest in the Company for 

the purposes of this Section 8 and shall be ‘subject to al] of the provisions of this Agreement in 

respect of Transfers of membership interests in the Company. 

(f) Prohibited Transfers Void. Any Transfer of membership interests in the 

Company in violation of the provisions of this Agreement shall be void. 

9. Term; Dissolution. The Company shall continue in existence until the 

occurrence of any of the following events: 

(a) The sale of all or substantially all of the assets of the Company; or 
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(b) ¢ written election of the Managing Member and a majority-in-interest 

of al} Members of the Company to dissolve the Company. 
! 

Th: death, incompeterce, withdrawal, insolvency or bankruptcy of a Member shall not dissolve 
the Company, but thejoccurrence of such events with respect to all Members shall dissolve the 

Company upon the octurrence of any such event with respect to the last of the Members to be so 
aff=cted. 

10. Liquidation. Following dissolution of the Company in accordance with Section 

9 zbove, the Company’s business shall be wound up and the Company liquidated, in a manner 

designed to preserve pr realize the fair value of the Company’s assets. The proceeds of the 

liquidation shall be distributed in the following manner: 
| 

(a) irst, to the payments of the expenses of liquidation; 

(b) econd, to pay the debts and obligations of the Company, excluding debts 

wing to Members but including any loans made by Affiliates of any 

ember; 

(c) third, to the establishment of any reserve which the Managing Member 

shall deem reasonably necessary for contingent or unforeseen liabilities; ~ 

(d) fourth, to repayment of any outstanding debts (excluding Member loans) 

to Members; 

(e) _ {fifth, to repayment of loans made by Members to the Company; provided, 

however, that if such loans are outstanding to more than one Member and 

there are not sufficient funds remaining to pay al] amounts owed on such 

Noans, then, to the extent that the outstanding amounts of principal and 

accrued but unpaid interest on such Joans are not proportionate to such 

Members’ relative Percentage Interests, payment shall be made first 

entirely to the Member who is owed more than such proportionate share 

until the amounts owed to such Members are in proportion to their relative 

Percentage Interests, and thereafter each shal] be paid pro rata in 

proportion to their relative Percentage Interests; and 

wo nally, in accordance with Section 5. 

1M Buy-Sell. Mitchell and any of his permitted successors and assigns, on the one 

hand (the “Mitchell Group”), and Liberman and his respective permitted successors and assigns, 

on the other hand (the “Liberman Group”), shall have the rights of purchase and sale provided 

by this Section 1], to be exercised upon delivering a written notice any time after one year from 

the date of this Agreement (an “Election Notice”). The group giving the Election Notice as 

provided herein is referred to as the “Electing Group,” and the group receiving the Election 

Notice is referred to as the “Notice Group.” In issuing or responding to an Election Notice 

hereunder, the action gf members of the Mitchel] Group or Liberman Group holding at least 75% 
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of tie distributive shares of all of the members of that group shal] constitute the action of, and be 

binding upon, all of the members of that group. 

(a) Invocation of Buy-Sell Procedure. The buy-sell procedurg established in 

this Section 1] is initiated by the giving of a written Election Notice which states an amount (the 

“Stated Amount’) to be used in computing the Net Equity (as defined in Section ne hereof) 

of the Members’ interests, to the members of the Notice Group. The date that an Election Notice 
is delivered is herein referred to as the “Election Day.” The Electing Group shall 

simultaneously deliver a copy of the Election Notice to the firm of independent certified public 

accountants regularly ernployed by the Company (the “Accountants”), who shall compute the 
each Member’s Net Equity as required by Section 11(c) hereof. 

(vo) Effect of Election Notice; Buy-Sell Price. An Election Notice shall 

constitute an irrevocable offer by the Electing Group either to (1) purchase all, but not less than 

all, of the interests in the Company of the Notice Group, or (2) sell all, but not Jess than all, of its 
or their interests in the Company to the Notice Group. The price at which the interest of any 

Member in the selling group is purchased and sold under this Section 1] (the “Buy-Sell Price” 
of such interest) is Equity thereof, determined as of the Election Day. 

(c) Net t Equity. The “Net Equity” of a Member’s membership interest in the 

Company, as of any iday, shall be the amount that would be distributed to such Member in 
licuidation of the Company pursuant to Section 10 hereof if (1) all of the Company’s property 

were sold for the Stated Amount, (2) the Company paid its accrued, but unpaid, liabilities as of 

the Election Day (including, for this purpose, transfer taxes on the assumed sale of the 

Company’s property) and established reserves pursuant to Section 10 for the payment of 

reasonably anticipated contingent or unknown liabilities as of the Election Day, and (3) the 

Company distributed ithe remaining proceeds to the Members in liquidation, all as of such day, 

provided that in detepmining such Net Equity, no reserve for contingent or unknown liabilities 

skal] be taken into a¢count if one or more individual members of the Selling Group having a 

si mificant net worth |in the sole opinion of the Purchasing Group (or his successor in interest) 

agrees to indemnify the Company and al) other Members for that portion of any such reserve as 
would be treated as fhaving been withheld pursuant to Section 10 from the distribution such 

Member would have received pursuant to Section 10 if no such reserve were established. The 

Net Equity of a Member’s membership interest in the Company shal] be determined by the 

Accountants, without] audit or certification, from the books and records of the Company, within 

twenty (20) days after the day the Accountants are informed, in writing, of the Stated Amount, 

and the amount of such Net Equity shall be discloséd fo the Company and each of the Members:--- - - 

by written notice to!each Member sent by overnight courier or certified mai] retum receipt 

requested (the “Net Equity Notice”). The Net Equity determination of the Accountants shall be 

fina] and binding in the absence of a showing of gross negligence or willful misconduct. The 

Accountants shall cgnsult with the SeJling and Purchasing Groups before deciding upon the 
a) propriate amount iof reserves used for making the calculations hereunder. The cost of 

dxtermining Net Equity shall be borne by the Company and shall be treated as an expense for 

of such detqrmination. 

(d) | Notice Group’s Election to Purchase or Sel]. For a period (the “Election 
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Period”) ending at Ss p.m. (local time at the Company’s principal place of business) on the 

tenth (10) business day following the date the Purchasing Group receives the Net Equity 

Notice, the Notice Group shall have the right to elect to purchase the entire Membership Interest 

of the Electing Group, by giving notice thereof (the “Purchase Notice”) to all Members. If the 
Notice Group is willing to purchase, pursuant to a valid Purchase Notice, the entire interest of the 

Elesting Group, the Notice Group shall become the “Purchasing Group” and shall be obligated 

to purchase the entire membership interest of the Electing Group and the Electing Group shall 

become a “Selling Group” and shall be obligated to sell its entire Interest to the Purchasing 

Group. In any other case, the Electing Group shall become the Purchasing Group and shall be 

obligated to purchase the entire Membership Interest of the Notice Group, who shall become the 

Selling Group and shall be obligated to sell its entire Membership Interests to such Purchasing 

Group. Members of the Purchasing Group may agree among themselves as to which members 

thereof will purchase the membership interests of members of the Selling Group, and in what 
proportions, provided |that all membership interests of the Selling Group shall be purchased as 

provided in this Section 11. 

(e) Deposit. The Purchasing Group shall deposit an amount, in cash, equal to 

ten percent (10%) ofthe Selling Group’s Net Equity with the attomey (or law firm for the 
Selling Group, as escrpw agent (“Escrow Agent”), before the close of business on the fifth (Sth) 
business day after the/date that the group that is the Purchasing Group is determined pursuant to 

Section 11(d) (the “Deposit”), provided that the Seller’s Group has identified an attorney or law 

firm with offices in New York to act as Escrow Agent. 1f not, the Deposit will be deposited in 
th: attorneys in New York designated by the Purchasing Group. 

Terms of Purchase: Closing. The closing of the purchase and sale of the 

ership interests (the “Buy-Sell Closing”) shall occur on a date and time 

mutually agreeable to) the Purchasing and the Selling Groups, which shall not be later than 10:00 

AM. (local time at the place of the closing) on the first business day occurring on or after the 

ninetieth (90th) day |following the last day of the Election Period and at such place as is 

designated by the Pufchasing Group’s lender, if any, or if no such lender, at such place as is 

mutually agreeable tq the Purchasing Group and Selling Group, or upon the failure to agree, at 

the Company’s principal place of business. At the Buy-Sell Closing, the Escrow Agent shall 

release and distribute the Deposit to the Selling Group and the Purchasing Group shall pay the 

balance of the Buy-Sell Price, as adjusted pursuant to this Section 11(f), of the Selling Group’s 

rr embership interests} the Selling Group, in each case by cash, certified or bank check, drawn 

o1 a.New. York Clearing House member bank, or by wire transfer of immediately available 

funds, and the Selling Group shall deliver to the Purchasing Group 206d title, free and clear of ~~ 
ary liens, claims, enqumbrances, secunty interests or options (other than those imposed pursuant 

to the terms of this Agreement or granted or imposed in connection with financing obtained by 

the Company) to th Selling Group’s membership interests thus purchased. At the Buy-Sell 

ciosing, the Purchasing Group may offset the amount of principal and interest outstanding on any 
['efault Loans payable by the SelJing Group to the Purchasing Group against the amount to be 

paid by Purchasing Group to the Selling Group at the Buy-Sell Closing. The Purchasing Group 

siall acquire the Selling Group’s membership interests subject to any and all liens, security 

interests, or other en¢umbrances imposed pursuant to the terms of this Agreement or granted or 

imposed by the Selling Group in connection with financing obtained by the Company. At the 
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Buy-Sell Closing the members of the Selling Group shall execute such documents and 

instruments of conveyance as may be necessary or appropriate to confirm the transactions 

contemplated hereby, including, without limitation, the transfer of the membership interests of 

the: Selling Group to the Purchasing Group and the assumption by the Purchasing Group of the 

Selling Group’s obligations with respect to the Selling Group's membership interests so 
transferred to the Purchasing Group. The reasonable costs of such transfer anf closing, 

including, without limitation, attorneys’ fees and filing fees incurred by the Company, shall be 
divided equally between the Selling Group and the Purchasing Group; except that the Selling 

Group and Purchasing Group shall each be responsible for payment of their own attomey fees. 

(g) Complete Termination of All Interests. 

(i) Withdrawal. The members of the Selling Group shall remain a 

Member (or Transferee holding only economic rights, as the case may be) with al] management 

and other rights and obligations provided herein (but, notwithstanding any provision of this 

Azreement to the contrary, no obligation to make further contributions, or guarantee any debt or 

otherwise incur a new financial obligation to the Company or any of their respective members 

from and after the Election Day) until their membership interests are purchased in accordance 
w.th Section 11(d) hereof. Upon the Buy-Sell Closing, the Selling Group shall be deemed to 

hzve transferred all of their right, title and interest in and to their membership. interests to the 

members of the Purchasing Group who purchase such interests, and to have withdrawn as 

Members (or Transferees) from the Company. 

(ii) | Termination of Guarantees, Secunty Interests. In the event that 

ary members of the Selling Group or any of their Affiliates have guaranteed, or pledged or 

assigned any collateral (other than their membership interests in the Company) to secure, any 

Company indebtedness, the members of the Purchasing Group shall, at their sole cost and 

e):pense, no later than, and as a condition to, the Buy-Sell Closing, obtain the complete release of 

such guarantees and/or collateral. Written evidence of such releases. reasonably satisfactory to 

the Selling Group shal] be provided at the Buy-Sell Closing. 

(h) Payment of Loans Made by the Selling Group. At the Buy-Sell Closing, 

and as a condition thereto, the Company shal] pay al] accrued and unpaid interest and remaining 

p:incipal of any Joans made by members of the Selling Group, as wel] as any other sums then 

due and payable by the Company to members of the Selling Group in accordance with the terms 

o. this Agreement.-. Notwithstanding any. provision of this Agreement to the contrary, (i) it shall. 

b: the obligation of the members of the Purchasing Group to provide any and al] funds to the 

Company necessary to make the payments required by this Section 1}(g), (ii) the consent of the 

S2]ling Group shall not be required to permit the Purchasing Group to make an additional capital 

contnbution, to cause the Company to borrow such funds or to admit one or more new Persons 

ai Members who are providing all or a portion of such funds, provided such contribution, 

borrowing or admission occurs simultaneously with the Buy-Sell Closing. 

Gi) Failure to Make Deposit or to Close. 
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(A) If the Purchasing Group fails to make the Deposit as required in 

Section 11(e), the Purchasing Group shall be deemed to have irrevocably elected to be the 

Selling Group and the original Electing Group shall become the Purchasing Group, but shall not 

be to make the Deposit. 

(B) ‘If the Purchasing Group (or assignee pursuant to Section _}1(j)) 

fails to pay the entire Buy-Sell Price of the Selling Group’s membership interests or otherwise 

fai's to close on the Buy-Sell Closing (“Closing Default”), then the Selling Group and the 

Pu'chasing Group agree that the Escrow Agent shall promptly pay the entire Deposit to the 

Seling Group as liquidated damages for the Purchasing Group’s Closing Default. The 
Purchasing Group hereby acknowledges and agrees that such amount is fair and reasonable 

liquidated damages for any such default, agrees not to contest any payment thereof and waives 
any defenses it has to contest the payment of such liquidated damages to the Selling Group. In 
addition, the Selling 

within ten (10) days 

membership interests 

“Purchase Notice”), 

the Selling Group s 

immediately upon del 

shall not be required 

Closing for such tran 

and the Selling Grou 

closing) on the first by 

th: Purchase Notice w 

w:th the terms and cor 

0) 
its rights to purchase 

te-ms and conditions 

remain primarily liabl 

the Buy-Sell Closing, 

12. Arbitr 

roup may elect, by written notice to the Purchasing Group delivered 

fier the Closing Default, to purchase all, but not Jess than all, of the 

of the Purchasing Group at the Buy-Sell Price for such interests (the 

nm which case the Purchasing Group shall become the Selling Group and 
hall become the Purchasing Group under this Section 11 effective 

ivery of such notice, provided, however, that the new Purchasing Group: 

to make the Deposit required by Section hereof. The Buy-Sell 

, which shal] not be later than 10:00 A.M. (local time at the place of the 

siness day occurring on or after the ninetieth (90th) day following the date 

as delivered to the former Purchasing Group, and otherwise in accordance 

ditions of this Section 1] (other than those relating to the Deposit). 

mo shall occur on a date and time mutually agreeable to the Purchasing 

Purchasing Group’s Rights to Assign. The Purchasing Group may assign 
the Selling Group’s membership interests to one or more Persons on such 

AS it deems advisable, provided, however, that the Purchasing Group shall 

e for closing on the purchase of the Selling Group’s membership interest at 

should the assignee default. 

tion of Disputes. In the event of any dispute, controversy or claim 

between the parties under or relating to this Agreement (a ADisputee), then upon written notice, 

specifying the claims, the basis thereof and the relief sought, given by the initiating party to the 

other party, the Dispuje wil] be resolved by binding arbitration in New York, New York in 

accordance with the Commercial Arbitration Rules of the American Arbitration Association then 

ix. effect, as modified by this Section ]2. An arbitration award rendered by the arbitrators will be 

final and binding on t 

parties or their properly as a basis of declaratory or other judgment or the issuance of execution 

ir cluding, but not lim 

h2reby consents to the 

p2nnitted manners, se 

ailing same to the pj 

which is indicated in 

resolved by a panel of 
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e pasties and may be filed with any coun having jurisdiction over the 

ted to, any state or federal court in the State of New York. Each party 
jensdiction of such courts and agrees that in addition to al] other 

rvice of the summons and complaint in any such action may be made by 

arties at the addresses set forth in the Agreement (or to such other address 

writing) by certified mail (return receipt requested). The Dispute wil] be 

three neutral arbitrators to be selected as folJows: each party will select 
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one arbitrator within fifleen (15) days of the receipt of notice from the initiating party with 

respect to the commencement of the arbitration of the Dispute, and the two arbitrators so selected 

will choose a third arbitrator with ten (10) days after their appointment. The arbitrators shall 

schedule a hearing as|soon as possible taking into consideration the matters at issu¢, including, 

without limitation, the complexity of the issues relating to the Dispute and the need for 

in preparation for such hearings. All hearings shall be scheduled on consecutive days ip the 

extent possible. The action of a majority of the arbitration panel will govern all actions by the 
panel, and the arbitrators will render their decision promptly but in no event more than 45 days 

alter the conclusion of submission of evidence. The arbitration award will be in writing and will 

specify factual and legal basis for the award. Either party may make application to the 

arbitration panel seeking injunctive relief to maintain the status quo until such time as the 

a:bitration award is rendered or the Dispute js otherwise resolved. Each party will pay the fees 
aid expenses of the arbitrator selected by it and one-half of the reasonable fees and expenses of 

the third arbitrator. All other fees and expenses of each party (including, without limitation, 

reasonable attorneys’ fees) incurred in connection with the arbitration or to enforce this 

Agreement will be paid as determined by the arbitrators, who shall have discretion to award such 

fies and expenses as part of the arbitration award. 

13. Miscellaneous. 

(a) Majority-in-Interest. Whenever in this Agreement an action is to be taken 

cr decided by a “majority-in-interest” of all of the Members or a group of Members, the majority 

is to be determined not on a per capita basis but by reference to the Percentage Interests of the 

Members or the particular group of Members, as applicable. 

(b) Power of Attomey. Each Member irrevocably appoints each Managing 

Member as its attomey-in-fact, coupled with an interest, (i) to effect the admission of any 

Fersons as Members when such admission is otherwise in accordance with the terms of this 

Agreement, (11) to make any amendments to this Agreement to reflect or implement such 

zdmissions or which are permitted, by the terms of this Agreement, to be made by solely by the 

Managing Member (such as changes to Exhibit A as described in Section 13(g) below, and (iii) 

t> execute, acknowledge and swear to al] documents or instruments necessary to carry out the 

zctions described in clauses (i) and (ii) of this Section 13(b). 

_{c) Governing Law. This Agreement is governed by and shall be construed in 

eccordance with the internal laws of the state of Delaware, excluding its niles applicable to 
conflict-of-laws. 

(d) Notices. All notices, demands, offers or other communications required or 

permitted by this Agreement shall be in writing and shall be sent by prepaid registered or 

certified mail, return receipt requested overnight delivery service, or by hand delivery, and 

:ddressed to the other party hereto at such party's address set forth in Exhibit A as the same shall 

be amended from time to time, and shal] be deemed given upon the date of delivery. 
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(e) uccessors and Assigns. This Agreement shall be binding upon and inure 

to the benefit of the Members and their respective heirs, representatives, successors and 

permitted assigns. 

be effective only if made in writing and signed by such Member. The failure of any party to this 

Agreement to enforce 'any of its terms, provisions or covenants shal] not be construed as a waiver 

of the same or of the right of such party to enforce the same. Waiver by either party hereto of 
any breach or default| by the other party of any term or provision of this Agreement shall not 

operate as a waiver ofjany other breach or default. 

(f) a The waiver by any Member of any matter provided herein shall 

(g) |Entire Agreement; No Oral Modifications. This Agreement sets forth the 

entire agreement and| understanding of the Members and supersedes al) prior agreements or 

ur derstanding, whether oral or written, between the parties with respect to the subject matter of 
this Agreement. This| Agreement may only be amended by a writing signed by the Managing 
Members and a majomity-in-interest of all of the Members of the Company and designated as an 

the date of such change in Exhibit_A; and provided, further, that the 

ccnsent of a Member) shall be required for any amendment to this Agreement that (i) obligates 

the Member to make] additional capital contributions or loans to the Company or to guarantee 

any Company debt or pledge personal assets as security therefor, (31) deprives the Member of 

liinited liability under the Act with respect to his membership interest in the Company, (iti) 

imposes limitations pr restrictions (beyond those set forth in Section 8 hereof) upon the 

Member’s rights to transfer all or any portion of such Member’s interest in the Company, or (iv) 

deprives the Member pf any rights to manage the Company. 

(h) |No Third Party Beneficiaries. The provisions of this Agreement are not 

irtended to be for the benefit of any creditor or any other Person (other than a Member in his 

cupacity as such) to Whom any debts, liabilities or obligations are owed by (or who otherwise has 

any claim against) the Company or any of the Members; and no such creditor or other Person 

shall obtain any right under any of such provisions or shal] by reason of any of such provisions 

m ake any claim in respect of any debt, liability or obligation (or otherwise) against the Company 

ov any of the Member S- 

_(i) | Gender. References to “he,” “his” or “him” relating to any Member shall 
b2 construed in a sender ne neutral manner and shall be construed as referring 16 any Member, 
whether a male, femafe or an entity. 

G) i At ttomeys’ Fees. In the event of any litigation brought by any Member 

azainst the Compan | and/or any other Member in the Member’s capacity as a Member of the 
Company, the prevailing party shal] be entitled to recover the reasonable attorneys’ fees incurred 

by it in prosecuting of defending against the action. 
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(k) Counterparts. This Agreement may be executed in one or more 

counterparts and by facsimile, each of which shall be deemed an original and all of which taken 

together shall constitute one and the same instrument. 

i 

[Signatures on next page.] 
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IN WITNESS) WHEREOF, the parties hereto have executed this Agreement as of the day 

aod year first above written. 

DAVID J. MITCHELL 
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IN WITNESS WHERECOF, the parties hereto have executed this Agreement as of the day 

and year first above written. 

BARNET L. LIBERMAN i 

Of 
DAVID J. MITCHELL 
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Schedule A 

Contracts and /or Cash Initially Contributed 
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EXHIBIT A 

Capital Contributions and Percentage Interest of the Members 

(as of August 17, 2004) ti 

| 

Name and Address Total Contributions: Percentage Interest 

Bamet L. Liberman $100 50% 
421 Hudson Street 

New York, NY 10014 

David J. Mitchell $100 50% 

c/o Mitchell Holdings LLC 

2C West 55th Street 

New York, NY 10019 

TOTAL , 100% 
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EXBUBIT A-1 

Capita] Contributions and Percentage Interest of the Members 

(as of December 15, 2004) 

Percentage 

Name and Address Contributions to Date Interest 

E.armet L. Liberman $[2,000,1 00) 50% 

42) Hudson Street 

New York, NY 10014 

David J. Mitchell $[2,000,100} 50% 

Jo Mitchell Holdings ---§$ 575,548 cash 

0 West 55th Street -—$1,424,552 value of membership 

‘New York, NY 10019 interest in Gaviayana LLC 

TOTAL $14,000,200) 100% 

A 
David J, Mitchel] 
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EXHIBIT A-3 

Capital Contributions and Percentage Interest of the Members 

(as of December 15, 2004) tj 

Percehtage 
Name and Address Contributions to Date Interest 

Barnet L. Liberman ${2,000,100)} 50% 

421 Hudson Street 

New York, NY 10014 

David J. Mitchell $[2,000,100) 50% 

c/o Mitchell Holdings ---§ 575,548 cash 

20 West 55th Street ---$1,424,552 value of membership 

New York, NY 10019 interest in Gaviayana LLC 

TOTAL $14,000,200) 100% 

CONFIRMED: 

Barnet L. Liberman 

David J. Mitchell 
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EXHIBIT B 

Allocations of Profits and Losses and Certain Tax Matters 

B-1. Taxation; Capital Accounts. }t is the intention of the Members that the Company be 

classified as a partnership for purposes of federal and state income tax law. The Company shall 

establish and maintain a separate capital account (each, a “Capital Account”) for each Member in 
accordance with Section 704 of the Internal Revenue Code of 1986, as amended (the “Code”) and 

the rules set forth in Treasury Regulations §1.704-1(b)(2)(iv). For purposes of this A greement, the 
profit ("Profit") or loss ("Loss") of the Company for each fiscal year sha}] be the net income or 

net loss of the Company for such year as determined for federal income tax purposes (including 

fcr this purpose in such net income or net loss all items of income, gain, deduction or loss that 
are required to be separately stated pursuant to Section 703 of the Code), but computed with the 
fc lowing adjustments: 

(a) without regard to any adjustment to basis pursuant to Section 743 of 

the Code; 

(t) by including as an item of gross income any tax-exempt income 

received by the Company; 

(c) by treating as a deductible expense any expenditure of the Company . 

described in Section 704(a)(2)(B) of the Code; 

(d) in lieu of the depreciation, amortization and other cost recovery 

deductions taken into account in computing such taxable income or Joss, by taking into account 

ir.stead depreciation in accordance with Regulations Section 1.704-1(b)(2)(iv)(g); 

(e) in the event that any asset of the Company is distributed in kind to a 

Member or there is a liquidation of the Company pursuant to Section 10, by including the 
between (i) an amount equal to the book value of such asset on the date of such 

and (ii) the fair market value of such asset on that date, as determined by the 

Managing Members in their reasonable judgment; 

({) by computing gain or loss resulting from any disposition of an asset by 

thie Company from which gain or loss is recognized for federal] income tax purposes with 

reference to the book value of the asset (after adjustment for depreciation in accordance with 

Regulations Section 1.704- 1(6)(2)(iv)(g)), notwithstanding that the adjusted basis for federal 

income tax purposes of such asset differs from such book value; and 

(g) afier making the special allocations (if any) required by Section B-4. 

The amounts of the items of income, gain, loss or deduction of the Company to be specially 

a located pursuant to Section B-4 shaJ] be determined by applying rules analogous to those set 

forth in subsections (a) through (f). 

B-2. AJJocations of Profits. From and afier the date of this Agreement, Profits for each 

fiscal year shall be allocated 10 the Members as follows: 
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(a) first, to the Members who have received allocations of Losses for earlier 

fis:al years pursuant to Section B-3(c), pro rata, in proportion 1o the cumulative amount of those 

Losses previously allocated to them, until those Members have received cumulative allocations of 
Profits pursuant to this Section B-2(a) for the current fiscal year and all prior fisca] years equa} to the 

cumulative amount of Losses allocated to them pursuant to Section B-3(c) for all prior fiscal years; 

(b) second, to the Members who have received allocations of Losses for 

earlier years pursuant to Section B-3(b), pro rata, in proportion to the cumulative amount of those 

Losses previously allocated to them, until those Members have received cumulative allocations of 

Profits pursuant to this Section B-2(b) for the current fiscal year and all prior fiscal years equal to the 
cumulative amount of Losses allocated to them pursuant to Section B-3(b) for all prior fiscal years; 

(c) finally, to the Members in proportion to their Percentage Interests. 

B-3. Allocation of Losses. From and afler the date of this Agreement, Losses shall be 

allocated to the Members as follows: 

(a) first, to the Members who have received allocations of Profits for earlier 

pursuant to Section B-2(c), pro rata, in proportion to the cumulative amount of those Profits 

p-eviously allocated to them, until] those Members have received cumulative allocations of Losses 

parsuant to this Section B-3(a) for the current fiscal year and al} prior fiscal years equal to the 

cumulative amount of Profits allocated to them pursuant to Section B-2(c) for al] prior fiscal years; 

(b) second, to the Members who have positive Adjusted Capital Accounts (as 

defined in Section B-4(g) below), pro rata, in proportion to the respective amounts of their positive 

Adjusted Capital Accounts, until the Adjusted Capital Accounts of those Members are reduced to 

zero; and 

(c) finally, to the Members, in proportion to their Percentage Interests. 

B-4. Special Allocations to Comply with Section 704 Regulations. 

(a) | Minimum Gain Chargeback. Notwithstanding any other provision of this 

Agreement to the contrary, if there is a net decrease in Company minimum gain (determined in 
zccordance with Regulations Section }.704-2(d) as if the Company were a partnership) 

(“Company Minimum Gain”) during any fiscal year, then there shal] be specially allocated to 

cach Member items of Company- income-and- gain for. such-year (and, if necessary, subsequent _ 

lisca] years) in an amount equal to such Member's share of the net decrease in Company 

Minimum Gain (determined in accordance with Regulations Section 1.704-2(g) as if the 
(Company were a partnership). The items to be so allocated shal] be determined in accordance 

‘with Regulations Section 1.704-2(f)(6) and 1.704-2()(2)(i) and (iii). This Section B-4(a) is 

‘ntended 10 comply with the minimum gain chargeback requirement in Regulations Section 
1.704-2(f) and shal] be interpreted consistently therewith. 

(b) Member Minimum Gain Chargeback. Notwithstanding any other 

srovision of this A greement to the contrary, if there is a net decease in Member Minimum Gain 
during any fiscal] year, then each Member shal] be specially allocated items of Company income 
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and gain for such year (afd, if necessary, for subsequent fiscal years) in an amount equal to that 

Member’s share, if any (Hetermined in accordance with Regulations Section 1.704-2(3)(4)), of 

the net decrease in Member Minimum Gain. The items to be so allocated shall be determined in 

acco:dance with the provisions of Regulations Section 1.704-2(i)(4) and 1.704-2(j){2)(i). As used 

herein, the term “Member Minimum Gain” shall have the meaning ascribed to partner 

nonrecourse debt minimum gain, determined in accordance with Regulations Sections 1.704- 

2(i)(2) and 1.704-2(i)(3). This Section B-4(b) is intended to comply with the minimum gain 

chargeback requirement in Regulations Section 1.704-2(i) and shall be interpreted consistently 

therewith. 

(c) Limitation on Losses. Notwithstanding the provisions of Section B-3, if 

the allocation of a Loss to a Member for any fiscal year pursuant to Section B-3 would cause or 

increase a negative balance in the Member's Adjusted Capital Account on the last day of the 

fiscal year, then the portion of the Loss that would have such effect shall instead be specially 

allocated among the Members who have positive balances in their Adjusted Capital Accounts on 

the last day of the fiscal year. The Loss to be specially allocated pursuant to the preceding 

sen-ence shal} be allocated among the Members referred to in the preceding sentence, pro rata, in 

provortion to their respective Adjusted Capital Accounts. 

(4d) Gross Income Allocation/Qualified Income Offset. If, at the end of any 

fiscal year, one or more Members would otherwise have a negative balance in their Adjusted 

Capital Accounts (as defined below), then income (including, if necessary, gross income) and 

gain for such fiscal year (and, if necessary, subsequent fiscal years) shal] be allocated as quickly 

as possible among all Members who have such negative balances in their Adjusted Capital 

Accounts, pro rata, in proportion to their respective negative balances to the extent necessary to 

elininate such negative balances as of the end of such fiscal year; provided that an allocation 

pu’suant to this Section B-4(d) shall be made only if and to the extent that such Member would 

have such a negative balance in the Member's Adjusted Capital Account after all other 

alJocations provided for in this Exhibit B have been tentatively made as if this Section B-4(d) 

were not a part of this Agreement. The allocations referred to in this paragraph shall] be 

interpreted and applied, inter alia, to satisfy the requirements of Regulations Section 1.704- 

1(3)(2)(i)(d)(3). 

(e) Member Nonrecourse Deductions. Notwithstanding any other provision of 

this Agreement to the contrary, Company losses and deductions that are attributable to a 

perticular Member Nonrecourse Liability (as determined in accordance with Regulations Section 

1.704-2(j)(2)) shall be specially allocated to the Member(s) who bear(s) the economic risk ofloss __ 
fcr such liability. As used herein, the term “Member Nonrecourse Liability” shal have the 

seme meaning ascnibed 1o “partner nonrecourse liability” set forth in Regulations Section 1.704- 

21b)(4). This Section B-4(e) is intended 1o comply with the allocation provision of Regulations 

1.704-2(1)(1) and shall be interpreted consistently therewith. 

(f) Nonsecourse_ Deductions. | Nonrecourse deductions (as defined in 

Regulations Section 1.704-2(b)(1) and 1.704-2(c)) for any fiscal year shaJ] be specially allocated 

to the Members in accordance with their Percentage Interests. 
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(g) djusted Capita) Account. The term “Adjusted Capital Account” shall 

mean the balance in spch Member’s Capital Account as of the end of the relevant fiscal year, 

afer giving effect to the following adjustments: (i) crediting to such Capital Account any 

amounts that such Member is obligated to restore or is deemed to be obligated to restore pursuant 

to Regulations Sections 1.704-1(b)(2)(ii)(b)(3), 1.704-1(b)(2)(1i)(c), 1.704-2(g)(1) and 1.704- 

2(i)(5) and (ii) debiting to such Capital Account the items described in Regulations Sections 
1.704-1(b)(2)(ii)(d)(4), (5) and (6) to the extent such items are not otherwise reflectdd in such 
Capital Account. 

(h) Curative Allocations. Any special allocations pursuant to Section B-4(a) 

through Section B-4(f) shal] be taken into account in computing subsequent allocations pursuant 

to this Exhibit B, so that the net amount of any items so allocated and all other items allocated 
pursuant to this Exhibit B shall, to the extent possible, be equal to the net amount that would 
have been allocated to each Member pursuant to this Exhibit B if such special allocations had not 
been made. For this purpose, future special allocations under Section B-4(a) and Section B-4(b) 

that are likely to offset current special allocations shal] be taken into account. 

(i) Winding Up and Related Matters. If, upon the winding up of the Company, 

the amount of the distribution to a Member pursuant to Section 30 does not equal his Capital Account 

immediately before such distribution (after the tentative allocation of profit or loss and special 

allocations of income, gain, deduction or loss for such fiscal year), then the Managing Members shall 

make such special allocations of income, gain, deduction or loss necessary to maintain (to the 

greatest extent possible) equality between the Capital Account of the Member and the amount of the 

distribution to him or her. The Managing Members may otherwise make such special allocations of 

income, gain, deduction or loss for any fiscal year necessary to maintain equality between the Capital 

Account of a Member and the amount that would be distributed to such Member if the Company 

were dissolved, its affairs wound up and its assets distributed to the Members as of the end of such 

fiscal year. All allocations made pursuant to this Section B-4(j) shal] be made in good faith by the 

Managing Members. 

B.5. Income Tax Allocations. 

(a) Except as otherwise provided herein, for purposes of Sections 702 and 704 

of the Code, or the corresponding sections of any future Federal internal revenue law, or any 

similar tax Jaw of any state or other jurisdiction, the Company’s profits, gains and losses for 

F edera] income tax purposes, and each item of income, gain, loss or deduction entering into the 

computation thereof, shal] be allocated among the Members in the same proportions as the 

corresponding "book" items are allocated pursuant fo this ~~~ ~~. 

(b) In accordance with Section 704(c) of the Code and the Treasury 

Regulations promulgated thereunder, income, gain, Joss and deduction with respect to any 

property contributed to the capital of the Company (and any revalued property of the Company) 

shall, solely for tax purposes, be allocated among the Members so as to take account of any 

variation between the adjusted basis of such property to the Company for federal income tax 

purposes and the ot value of such property. Allocations shall be made using such method as 

set forth in Section 1,704-3 of the Treasury Regulations as the Managing Members shall select. 
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B-6. Assigneed Treated as Members. For all purposes of this Exhibit B and Sections 
5(a) and 10, but for no toe purpose, an assignee of economic rights associated with a membership 
interest shall be treated as a Member and each reference in this Exhibit B and Sections 5(a) and 10 to 

a Member shall be deemed to include such assignees. ‘ 

B-7. Capital Account Deficit. No Member with a deficit in its Capital Account shal} be 

obligated to restore such deficit balance or make a capital contribution to the Company solely by 

reason of such deficit. 

B-8. Tax Matters Partner. The Managing Member shall be the "tax matters partner” of 

the Company pursuant to Section 6231(aX(7) of the Code (the "Tax Matters Partner"). The Tax 

Matters Partner shal} have the power to prepare and file tax returns for the Company and to manage 

and control on behalf of the Company any administrative proceeding at the Company level with the 

Intemal Revenue Service relating to the determination of any item of Company income, gain, loss. 

dedaction or credit for federal income tax purposes. In addition, the Tax Matters Partner shall be 
authorized and required to represent the Company (at the expense of the Company) in connection 
with all examinations of the affairs of the Company by any federal, state or local tax authorities, 

including any resulting administrative and judicial proceedings, and to expend funds of the Company 
for professional services and costs associated therewith. The other Members agree to cooperate with 

the Tax Matters Partner and to do or refrain from doing any or all things reasonably required by the 

Ta». Matters Partner in connection with the conduct of all such proceedings. 
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EXHIBIT C 

Certificate of Good Standing 
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CERTIFICATE OF EXISTENCE 

WITH STATUS IN GOOD STANDING 

I, ROSS MILLER, the duly elected and qualified Nevada Secretary of State, do hereby certify 

that I am, by the laws of said State, the custodian of the records relating to filings by 

corporations, non-profit corporations, corporation soles, limited-liability companies, limited 

partnerships, limited-liability partnerships and business trusts pursuant to Title 7 of the Nevada 

Revised Statutes which are either presently in a status of good standing or were in good standing 

for a time period subsequent of 1976 and am the proper officer to execute this certificate. 

I further certify that the records of the Nevada Secretary of State, at the date of this certificate, 

evidence, LAS VEGAS LAND PARTNERS, LLC, as a limited liability company duly 

organized under the laws of Delaware and existing under and by virtue of the laws of the State of 

Nevada since May 23, 2005, and is in good standing in this state. 

IN WITNESS WHEREOF, I have hereunto set my 

hand and affixed the Great Seal of State, at my 

office on June 14, 2007. 

Lue Ben — 
ROSS MILLER 

Secretary of State 

Electronic Certificate 

Certificate Number: C20070614-1080 

You may verify this electronic certificate 

online at http://secretaryofstate.biz/ 
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Delaware **’ 
| The First State 

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF 

DELAWARE, DO HEREBY CERTIFY "LAS VEGAS LAND PARTNERS LLC" IS 

DULY FORMED UNDER THE LAWS OF THE STATE OF DELAWARE AND IS IN 

GOOD STANDING AND HAS A LEGAL EXISTENCE SO FAR AS THE RECORDS OF 

THIS OFFICE SHOW, AS OF THE FIFTEENTH DAY OF JUNE, A.D. 2007. 

AND I DO HEREBY FURTHER CERTIFY THAT THE ANNUAL TAXES HAVE 

BEEN PAID TO DATE. 

Varrrat hr tt I pg 
Harriet Smith Windsor, Secretary of State 

3843407 8300 AUTHENTICATION: 5761734 

070713456 DATE: 06-15-07 
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EXHIBIT D 

Resolutions 
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UNANIMOUS WRITTEN CONSENT OF THE MEMBERS 

OF LAS VEGAS LAND PARTNERS, LLC 

The undersigned, being all of the members (the “Members”) of LAS VEGAS LAND 

PARTNERS, LLC, a Delaware limited liability company (the “Company”), hereby consent to 

and authorize the following actions to be taken by the Company, both in its own capacity, and 

in its capacity as the sole member of LiveWork Manager, LLC, a Delaware limited liability 

company (“Livework Manager’), both in its own capacity and in its capacity as Sole Member 

of LiveWork, LLC, a Delaware limited liability company (“Livework”): 

RESOLVED, that the Company be, and hereby is, authorized to cause Livework 

Manager to cause Livework to enter into that certain Agreement for Purchase and Sale (the 

"Sale Agreement") by and between Livework and Zoe Property, LLC, a Delaware limited 

liability company (“Zoe”, together with Livework, collectively, the “Seller”), as seller, and 

Forest City Commercial Development, Inc., an Ohio corporation (the "Buyer"), as buyer, 

pursuant to which (i) Zoe will sell and convey to Livework all of Zoe’s right, title, and interest 

in all real property owned by Zoe together with all improvements located thereon and certain 

other items of personal property used in connection therewith, in each case as more fully 

described in the Sale Agreement and (11) Livework will sell and convey to FC Vegas 39, LLC, 

New York limited liability company (“Vegas 39’), and FC Vegas 20, LLC, a Nevada limited 

liability company (“Vegas 20”, together with Vegas 39, collectively, the “FC TIC Owners”) 

an aggregate undivided sixty percent (60%) tenancy in common interest in Livework’s right, 

title, and interest in all real property owned by Livework (inclusive of all real property 

conveyed by Zoe to Livework) together with all improvements located thereon and certain 

other items of personal property used in connection therewith, in each case as more fully 

described in the Sale Agreement (collectively, the “Property”), upon the terms and subject to 

the conditions set forth therein, and that the terms and conditions of the Sale Agreement are 

hereby, authorized and approved by the Company, Livework Manager, and Livework; and be it 

further 

RESOLVED, that in connection with the foregoing the Company be, and hereby is, 

authorized to cause Livework Manager to cause Livework to enter into that certain Tenancy-in- 

Common Agreement by and between Livework and FC TIC Owners under which Livework 

shall own, after the sale of the Property to Buyer, an undivided forty percent (40%) tenancy-in- 

common interest in the Property, and the FC TIC Owners shall own an aggregate undivided 

sixty percent (60%) tenancy-in-common interest in the Property; and be it further 

RESOLVED, that the Company be, and hereby is, authorized, to cause Livework 

Manager to cause Livework, together with the FC TIC Owners, in borrowing from Keybank 

National Association, the principal amount of up to $116,400,000.00 (the “Mortgage Loan”), 

which Mortgage Loan may be secured by one or more mortgages covering the Property; and be 

it further 

304793-1-W 

Mitch0162939

4-0042
Case No.: A-16-740689-B

RA 000646



RESOLVED, that David J. Mitchell be, and hereby is, appointed as President of the 

Company, and Barnet L. Liberman be, and hereby is, appointed as Vice President of the 

Company; and be it further 

RESOLVED, that each of David J. Mitchell, as President of the Company, Barnet L. 

Liberman, as Vice President of the Company, the Sole Member and any other officer of the 

Company, in each case acting alone, be, and hereby is, authorized to execute and deliver, in 

connection with the foregoing, one or more deeds, conveyance documents, credit agreements, 

loan agreements, note or notes, security instruments, and such other agreements, mortgages, 

assignments of leases and rents, pledge agreements, financing statements, affidavits, and such 

other certificates, affidavits, instruments, indemnities and other documents as are or may be 

necessary, appropriate or convenient in connection with the sale of the Property, the Mortgage 

Loan transaction described herein, and/or the foregoing resolutions; in each case, all in such 

form and containing such provisions as the officer or the Sole Member executing the same may 

deem advisable, such determination to be conclusively evidenced by the execution and delivery 

thereof by any such officer or the Sole Member, and to do such acts and things as may be 

necessary or, in the opinion of the officer or the Sole Member executing the same, are desirable 

or proper to carry out the transactions contemplated by the foregoing resolutions; such 

determination to be conclusively evidenced by such officer’s signature; and be it further 

RESOLVED, that all actions of any kind heretofore taken by the Company, Livework, 

Livework Manager and/or any representative thereof, in connection with the Sale Agreement 

and the matters contemplated by the foregoing resolutions are hereby confirmed, ratified and 

approved in all respects; end be it further 

RESOLVED, that this consent may be executed in any number of counterparts, each of 

which, when taken together, shall constitute one and the same instrument. 

[The Remainder of this Page is Intentionally Left Blank.] 
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IN WITNESS WHEREOF, the undersigned has signed this consent as of the __ day of 

June, 2007. 

304793-1-W 

MEMBERS; , _——— 

a 

DAVID J, MJTCHELL 
OL fer? 

/ 

Cam a“ 
“f co 

“Ti Xt y 

7 BARRE ABBERMAN 
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EXHIBIT E 

Name of Officer Title Signature 

David J. Mitchell President & Treasurer 

Barnet L. Liberman Vice President and Secretary 
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From: Danow, Matthew <mdanow@katskykorins.com> 
Sent: Friday, July 29, 2016 1:44 PM EDT 
To: David Mitchell <djm@mitchellholdings.com> 
Subject: RTC and Wink Documents 
Attachment(s): "Wink One LLC- Nevada qualification.PDF","Signed TIC Management Agmt with FC RTC, Forest City TIC I
and Wink One.PDF","Wink LLC signed Agreement.PDF","Signed TIC Agmt with FC RTC, Forest City TIC I and Wink
One.PDF","RTC Letter Confirming Rent Schedule.pdf","First Amendment to RTC Lease.pdf","Memorandum of RTC
Lease.pdf","RTC Certification re Self-Insurance.pdf","RTC Lease (executed with exhibits).pdf","RTC Lease Commencement
Notice.pdf","RTC Leasehold Title Policy.pdf","RTC Letter of Credit June 2007.pdf" 

David—Please see the attached, what I have on the RTC lease and its ownership. This includes:
 

1.       NV qualification for Wink One LLC
2.       Operating Agreement of Wink One LLC
3.       RTC TIC Agreement
4.       RTC TIC Management Agreement
5.       RTC Lease
6.       RTC Lease Amendment
7.       RTC Letter confirming the rent schedule
8.       RTC Lease Commencement Notice
9.       RTC Certification re Self-Insurance
10.   RTC Leasehold Title Insurance Policy
11.   RTC Letter of Credit from 2007-08 (This expired, and I don’t have the current one).

 
Please let me know if you need anything further.
 
Regards,

Matt
 
Matthew Danow, Esq. 
Katsky Korins LLP 
605 Third Avenue 
New York, New York 10158 
Direct Dial: (212) 716-3312 
Direct Fax (212) 716-3332 
mdanow@katskykorins.com
 

===================================================================== 
This e-mail and any attached file is intended only for the person or entity to which it is addressed and may contain information that is privileged,
confidential or otherwise protected from disclosure. Dissemination, distribution or copying of this e-mail or the information herein by anyone other than
the intended recipient, or an employee or agent responsible for delivering the message to the intended recipient, is prohibited. If you have received this
email in error, please immediately notify us by calling Adam Rosenfeld at (212) 716-3245 or email to arosenfeld@katskykorins.com. 
===================================================================== 
NOTICE: Unless a contrary intent is expressly stated in this email, the contents of this email and any attachments are being transmitted for discussion
purposes only and shall not be deemed an offer, acceptance or rejection of any offer, nor binding upon the sender, our clients or the party on behalf of
whom this email was sent. 
=====================================================================
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AMENDED AND RESTATED

OPERATING AGREEMENT

OF

LAS VEGAS LAND PARTNERS LLC

THIS AMENDED AND RESTATED OPERATING AGREEMENT (this 
“Agreement”), of LAS VEGAS LAND PARTNERS LLC (the “Company”), dated as of 
December 15, 2004, is entered into by BARNET L. LIBERMAN (“Liberman”), DAVID J. 
MITCHELL (“Mitchell”), and any other Person (as hereafter defined) who is admitted as a 
Member of the Company from time to time in accordance with the terms of this Agreement.  

WHEREAS, the parties to this Agreement previously entered into that certain Operating 
Agreement of the Company, dated as of August 17, 2004 (the “Original Agreement”); and

WHEREAS, the parties to this Agreement desire to make certain changes in the Original 
Agreement;  

NOW, THEREFORE, the parties hereby completely amend and restate the Original 
Agreement and agree as follows:  

Certain Defined Terms.   

Affiliate:  When used with reference to any Person, (i) any Person that, 
directly or indirectly through one or more intermediaries controls, is controlled by, or is under 
common control with, the specified Person (the term "control" for this purpose, shall mean the 
ability, whether by the ownership of shares or other equity interests, by contract or otherwise, to 
elect a majority of the directors of a corporation, independently to select the managing partner of 
a partnership or the managers of a limited liability company, or otherwise to have the power 
independently to remove and then select a majority of those Persons exercising governing 
authority over an entity, and control shall be conclusively presumed in the case of the direct or 
indirect ownership of fifty (50%) percent or more of the equity interests); (ii) in the case of a 
Person that is an entity, a Principal of that Person, and (iii) in the case of a natural person, such 
Person's Family Members.

Assignee:  A Person who has been assigned any Economic Rights in 
accordance with this Agreement and who has not been admitted as a Member of the Company.

Contracts: Those certain purchase and sale contracts for the purchase 
of real estate as described in greater detail in Schedule A attached hereto. 

Economic Rights:   The rights to receive distributions and allocations of 
profits and losses, or items of income, gain, loss and expense, as provided in this Agreement.  
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Family Member:  The parents, spouse, children (including natural and 
adopted children and stepchildren), grandchildren and descendants of the designated natural 
person and the spouse of any such child, grandchild or other descendant.

Managing Members: Liberman and Mitchell or the successor in interest 
to Liberman’s or Mitchell’s rights to manage the Company under this Agreement, as permitted 
or effected pursuant to this Agreement.

Members:  Liberman, Mitchell, any permitted successor or assign thereof 
who is admitted as a Member in accordance with Section 8 hereof, and any other Person who is 
admitted as a Member in accordance with this Agreement.

Permitted Transferee:  As to any Member or Assignee, 

(i)  any Family Member of that Member or Assignee; 

(ii)  the executor, administrator, trustee or personal representative who 
succeeds to such Member’s (or Assignee’s) estate as a result of the Member’s (or Assignee’s) 
death and any transferee of such Member’s (or Assignee’s) Membership Interest or economic 
rights, as the case may be, from such Person;

(iii)  a trust, guardianship or custodianship for the primary benefit of the 
any individuals described in (i) or (ii) or of the Member or Assignee and any such persons; and 

(iv)  any corporation, partnership, limited liability company or other 
business organization controlled by, and substantially all of the interests in which are owned 
directly or indirectly by, one or more individuals or entities described in (i), (ii), or (iii) above or 
by the Member or Assignee and one or more individuals or entities described in (i), (ii) or (iii) 
above; provided that with respect to an entity described in this clause (iv), the owners of 
substantially all of the interests therein execute an instrument reasonably satisfactory to the 
Members restricting transferability of the interests in such entity so that such interests may not be 
transferred to Persons other than Permitted Transferees.  

Person:  An individual, corporation, trust, association, unincorporated 
association, estate, partnership, joint venture, limited liability company or other legal entity, 
including a governmental entity.

Principal:  A shareholder, partner, member, or other equity owner of an 
entity or, in the case of a trust, the grantor or any beneficiary of such trust.

Transfer: Any sale, assignment, pledge or grant of a security interest in, 
grant of an option to acquire, or other transfer.

Unreturned Capital:  With respect to each Member, as of any date, an 
amount (but not less than zero) equal to the excess of (i) the aggregate amount of such Member's 
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capital contributions before such date, over (ii) the aggregate amount of cash heretofore 
distributed to such Member pursuant to Section 5(a)(ii).

1. Formation.  The Company was formed as a Delaware limited liability company 
pursuant to the Delaware Limited Liability Company Act (as the same may be amended from 
time to time, the “Act”), by the filing of Articles of Organization with the Secretary of State of 
Delaware on August 17, 2004 

2. Purposes.  The purposes of the Company are to (a) acquire real estate in the 
greater Las Vegas, Nevada metropolitan area or options to acquire real estate, (b) hold for 
speculation to realize appreciation in value, (c) develop for various residential and commercial 
uses, including demolition of any existing improvements upon any of the properties, building 
residential units, office space and retail/restaurant space and various other commercial, 
recreation and open spaces, (d) sell, lease, maintain, manage, operate and otherwise dispose of 
and deal with any and all such properties or contracts to acquire such properties, (e) finance and 
refinance any and all of such activities and mortgage or otherwise encumber any of the 
properties in connection therewith, and (f) engage in any and all other activities and transactions 
permitted to a limited liability company under the Act.  

3. Contributions; Loans; Guarantees; Additional Members.  

(a) Initial Capital Contributions.  As of the date of the Original Agreement, 
the parties contributed the amounts set forth on Exhibit A hereto.  As of the date of this 
Agreement, the Members have contributed the property and/or cash identified in Exhibit A-1 
attached hereto (the “Initial Contributions”). 

(b) Additional Capital Contributions.  The Managing Members, acting by 
unanimous consent, may call for additional capital in excess of the Initial Contribution from all 
Members at any time on as needed basis by delivering a written notice thereof to the other 
Members specifying the amount of the call, each Member’s pro rata share thereof (based on the 
Members’ Percentage Interests), and specifying the purposes for which the capital is needed in 
reasonable detail (a “Capital Call”).  Any contributions made pursuant to Capital Calls shall be 
made within 10 business days after the Managing Member issuing the call delivers a written 
demand to the other Members that an additional contribution be made pursuant to this Section 
3(b).  The Managing Members may permit contributions of property to be made to the Company.  
Any contribution of property shall be valued at its fair market value at the time of contribution, 
as agreed to by the contributing Member and the Managing Members.  Additional contributions 
made by the Members shall be reflected on an amendment to Exhibit A, indicating the effective 
date of the contribution, and successively designated A-1, A-2, etc.  

(c) Default on Additional Capital Contributions.  To the extent that any 
Member (a “Defaulting Member”) shall fail to contribute all or any portion of his share of any 
capital required pursuant to Section 3(b) within 10 business days after the date due (a “Defaulted 

Contribution”), the Members who have contributed all of their portion of the capital (“Non-

Defaulting Members”) shall have the right to take any or all of the following actions, or any 
combination thereof:  (i) cause the Company to bring suit to enforce the Defaulting Member’s 
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obligation under Section 3(b), or (ii) make a “Default Loan” as provided in this Section 3(c).  
The Non-Defaulting Members shall have the right, but not the obligation, to contribute all or any 
portion of the amount of the Defaulted Contribution to the Company on behalf of the Defaulting 
Member and such transaction shall be treated as a loan from the Non-Defaulting Member to the 
Defaulting Member (“Default Loan”), who shall be deemed to have contributed the funds to the 
Company as a capital contribution.  The Non-Defaulting Members shall have the right to each 
make the portion of the Default Loan in proportion to their relative Percentage Interests, but may 
make the loan in any other proportions that they agree upon.  Default Loans shall be evidenced 
by a written note (“Default Loan Note”), shall bear interest at the rate of 6 percent over the 
prime rate then being charged by JP Morgan Chase Bank (New York) per annum, and shall be 
payable only out of the available cash flow of the Company otherwise distributable or payable by 
the Company to the Defaulting Member under this Agreement, provided, that the Defaulting 
Member shall be personally liable to the Non-Defaulting Members who advanced such funds for 
extent any amount that remains due and payable following liquidation of the Company.  The 
Default Loan Note shall not be secured, and may be prepaid at any time by the Defaulting 
Member out of its personal funds.  The Default Loan Note shall be signed by the Defaulting 
Member or by his attorney-in-fact.  Each Member who executes this Agreement thereby grants 
an irrevocable power of attorney, coupled with an interest, to each other Member authorizing 
each other Member to execute and deliver, on his behalf, any Default Loan Note evidencing a 
Default Loan made by such other Member to him or it pursuant to this Section 3(c).  Such power 
of attorney shall terminate only upon earlier of the complete liquidation of the Company or the 
complete withdrawal of the granting Member from the Company.  Notwithstanding anything in 
this Agreement to the contrary, the Company shall pay or distribute any and all payments or 
distributions that it is required to make under or in accordance with this Agreement or any 
contractual arrangement with the Defaulting Member directly to the Member who made the 
Default Loan on behalf of the Defaulting Member until such loans are repaid in full, and for all 
purposes of this Agreement such distributions or payments shall be treated as having been made 
by the Company to the Defaulting Member and the Defaulting Member shall be deemed to have 
immediately transferred such distributions or payments to the Member who made the Default 
Loan as a payment thereon.  Any transferee or assignee of all or any portion of a Defaulting 
Member’s Membership Interest shall be subject pari passu to the obligation to repay Default 
Loans made to such Defaulting Member, until such loan is repaid in full as provided in this 
Section 3(c); provided, however, that the transferring Member shall remain primarily liable for 
repayment of such loan unless specifically released, in writing, by the Non-Defaulting Members 
in their sole and absolute discretion.

(d) No Other Capital Contribution Obligations.  Except as expressly provided 
in this Agreement, a Member shall have no obligation to contribute capital to the Company.  

(e) Loans.  The Company shall not borrow money from third party lenders, 
from a Member or an Affiliate of a Member except on terms and conditions approved by the 
Managing Members.  In the event that a Member or an Affiliate a Member provides any 
financing to the Company, the Members agree that the Company and the Members shall waive 
and shall be deemed to have waived:
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(i)  any right to seek to have any such loan characterized as a capital 
contribution as opposed to a loan; and 

(ii)  any claim, or defense in any action or proceeding seeking to 
enforce the note and any mortgage or security interest in Company 
assets related to the financing, that:

(A)  enforcement of the mortgage or security interest constitutes 
a breach of fiduciary duty by the Member affiliated with 
the holder of the mortgage or security interest;

(B) the mortgage or security interest cannot be enforced by 
reason of the mismanagement of the Company by the 
Member affiliated with the holder of the mortgage or 
security interest;

(C)  the mortgage or security interest is subordinate to the 
rights, claims or interests of the other Members; or

(D)  the mortgage or security interest is invalid by reason of a 
merger of interests between the Company and the Affiliated 
lender.

(f) Admission of New Members.  The Company shall not admit new 
Members or issue any additional membership interests in the Company to any other Person 
except upon terms and conditions which are approved by the Managing Members.  The 
provisions of this Section 3(f) do not apply to admissions of transferees of all or any portion of 
membership interests as Members pursuant to Section 8 hereof.  

(g) Percentage Interests; Contributions Reflected on Exhibit A.   The 
“Percentage Interests” of Liberman and Mitchell are 50% each, and shall be set forth on 
Exhibit A hereto, and reflected in any amendments to that exhibit made from time to time.  The 
initial capital contributions of such Members are reflected on Exhibit A hereto.  Additional 
contributions and contributions made by new Members (if any) shall be reflected from time to 
time in an amendment to Exhibit A, designated successively as Exhibits A-1, A-2, and the like, 
specifying the date of the amendment and reflecting total capital contributions by all of the 
Members to such date.

(h) No Preemptive Rights.  No Member shall have any preemptive rights to 
acquire an additional interest in the Company, and the Managing Members, in seeking additional 
capital or loans, shall have no obligation to offer the opportunity to any other Member or 
Affiliate or to all other Members, even if seeking additional capital or loans from any Member or 
Affiliate of any Member.  

(i) No Interest on Capital; No Right to Demand Return of Capital.  No 
Member shall receive any interest on any capital contribution to the Company.  The preceding 
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limitation shall not be construed to prohibit interest on Default Loans as provided in Section 3(c). 
No Member shall have the right to demand a return of his contributions or the right to demand to 
receive property other than cash for his membership interest.

4. Allocations.  Profits and losses shall be allocated as provided in Exhibit B hereto.   

5. Distributions.  

(a) Manner of Distributions.  Except as provided in Section 10 (relating to 
distributions following a dissolution of the Company), all distributions of cash shall be made in 
such amounts and at such times as the Managing Members shall determine.  When made, except 
as provided in Section 10, all distributions to the Members shall be made as follows:  

(i) First, to the Members, pro rata, in proportion to the outstanding 
balances of their respective Unreturned Capital, until the Unreturned Capital of all the Members 
is reduced to zero; and

(ii) Thereafter, to the Members in accordance with their Percentage 
Interests.  

(b) Permitted Advances of Distributions.  No Member may make draws upon 
his right to distributions from the Company and the Company shall not make advances or loans 
to any Member, except upon the approval of both of the Managing Members, in their sole and 
absolute discretion.  However, notwithstanding the foregoing, during each calendar year, the 
Managing Members may, in their sole discretion, advance funds to the Members out of amounts 
expected to be distributed to them pursuant to Section 5(a) for or with respect to such calendar 
year, at such times and in such amounts as individual Members require funds in order to pay 
estimated taxes.  Such distributions shall be treated as advances recoverable from future 
distributions from the Company and, to the extent such advances to a Member exceed the 
distributions to which the Member is entitled under Section 5(a) for the calendar year and have 
not been recovered from any other distributions, such advances shall be repaid by the Member to 
the Company within 105 days after the end of the calendar year.  

(c) Withholding Taxes.  In the event that the Company is required to deposit 
or pay any tax on behalf of a Member with respect to the taxable income of the Company 
allocable to such Member for any calendar year, such deposit or payment shall be treated as an 
advance recoverable from future distributions of cash to the Member.  To the extent that such 
advances to a Member for a calendar year exceed the cash distributable to the Member for such 
year, and have not been recovered from any other distributions of cash, such advances shall be 
repaid by the Member to the Company within 105 days of the end of the calendar year.

6. Management.  

(a) General.  Except as otherwise expressly provided in this Agreement, the 
full powers of the Company shall be exercised by or under the authority of, and the business and 
affairs of the Company shall be managed solely under the direction of, the Managing Members 
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acting by unanimous consent unless otherwise specified in this Agreement or unless and except 
to the extent otherwise authorized by them, in writing, pursuant to a written resolution or other 
written instrument executed by the Managing Members.  Except as otherwise expressly provided 
in this Agreement, no approval or consent of any Member other than the Managing Members 
shall be required to make or implement any decisions affecting the Company, its assets or affairs, 
unless the Act specifically requires approval by the Members for any Managing Member’s act 
and such requirement is not waivable under the Act.  No Members other than the Managing 
Members shall execute agreements, contracts, deeds or other instruments or otherwise represent 
or act as an agent of or for the Company or have power to bind the Company, but all such 
representation of the Company and acts binding the Company shall be effected solely by the 
Managing Members except as otherwise expressly provided in this Agreement.   The Managing 
Members may from time to time appoint and/or hire one or more persons (including but not 
limited to one of them) to act as officers of the Company or otherwise to manage the Company’s 
day-to-day affairs, who shall have such titles, management powers and responsibilities as the 
Managing Members shall designate and determine, subject, however, to the management 
oversight of the Managing Members, and may designate such persons as “President,” “Vice-
President,” “Secretary” or “Treasurer” or similar titles as customarily applicable with respect to 
their assigned duties.  Persons appointed and/or hired or employed as such executive officers 
shall have the power, duties and responsibilities customarily attaching to their titular positions, or 
as otherwise specified or directed by the Managing Members.  The Managing Members shall 
determine the terms and conditions of any such employment, subject, however, to Section 6(c) 
hereof.

(b) Compensation and Reimbursement of Members.  No Member shall be 
paid or receive any fees, salaries or other compensation for the performance of its management 
responsibilities under this Agreement or be reimbursed for any personnel or overhead costs.  A 
Managing Member shall be promptly reimbursed for any out-of-pocket expenses it pays or 
incurs to unrelated third parties in connection with the performance of its responsibilities under 
this Agreement if and to the extent such expenses are approved by the other Managing Member 
in its sole but reasonable discretion (which approval may be sought, given or obtained either 
before or after the expenses are paid or incurred.  The Managing Member paying or incurring 
such expenses shall deliver copies of invoices or other written evidence of the charges to the 
Company.  Each Managing Members shall act promptly in considering and responding to any 
request by the other Managing Member for reimbursement of expenses made hereunder. 

(c) Dealing with Affiliates.  When and to the extent otherwise applicable by 
their terms, the Managing Members may employ a Member, an Affiliate of a Member (including 
an Affiliate of itself), or a Principal of an Affiliate to render or perform a service for the 
Company or contract to buy property from, or sell property to, any such Member, Affiliate or 
Principal, or otherwise deal with any such Member, Affiliate or Principal, including but not 
limited to obtaining capital contributions or loans therefrom; provided, however, that any such 
transaction shall be on terms that are fair and equitable to the Company and no less favorable to 
the Company than the terms, if any, available from similarly qualified unrelated Persons.  

(d) Books and Records.  The Managing Members shall keep true and correct 
books of account with respect to the operations of the Company at such place(s) as they shall 
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determine. Any Member shall have the right to examine, or have its duly authorized 
representatives examine, the books and records of the Company at any reasonable time on at 
least two business days’ advance notice.

(e) Banking.  All funds of the Company shall be deposited in the Company’s 
name at such banks or other financial institution and in such account or accounts in the name of 
the Company as the Managing Members shall designate.  The funds in all Company accounts 
shall be used solely for the business of the Company.  Withdrawals from, or checks drawn upon, 
such accounts shall require the signature of such person or persons as are designated by the 
Managing Members from time to time.  Company bank statements will be sent directly to the 
Managing Members, but copies will be provided to any other Member upon request. 

(f) Reports; No Annual Meeting Required.  The Managing Members shall 
prepare and distribute to the Members annual compiled and quarterly compiled financial 
statements of the Company.  The Company may, but is under no obligation to, hold any annual 
meeting of Members.

(g) Time; Other Interests. Each Managing Member shall devote such time as 
is appropriate to fulfill its responsibilities hereunder, and no Managing Member shall be required 
to devote all of its business time and energies to the Company.  Each Member may engage in 
other business, charitable or civic activities, for compensation or otherwise, and may engage or 
hold interests in other business ventures of every kind and for his own account, regardless of 
whether it has an interest in or acts as a manager or consultant for business ventures that are in 
competition with the business of the Company, and no Member shall have any obligation to offer 
any business opportunities to the Company or any other Member, regardless of whether or not 
they compete with the business of the Company.  

(h) Limitations on Power of All Members.  Except as expressly set forth in 
this Agreement, no Member shall, directly or indirectly, in his capacity as a Member, (i) 
withdraw from the Company or require the Company to purchase his membership interest, (ii) 
dissolve, terminate or liquidate the Company, (iii) petition a court for the dissolution, termination 
or liquidation of the Company, or (iv) cause any property of the Company to be subject to the 
authority of any court, trustee or receiver (including suits for partition and bankruptcy, 
insolvency and similar proceedings).

(j) Confidentiality; Press Releases.  Each Member agrees that at all times 
(including after the disassociation of the Member with the Company), the Member will keep the 
terms of this Agreement and the activities and plans of the Company, including but not limited to 
purchase plans, the terms of property purchase agreements, rezoning and development plans, the 
terms of financing or construction or other contracts, the financial condition of the Company, and 
any information it obtains about any the other Members, in strict confidence, and not disclose 
such information to any Person.  The foregoing obligation shall not apply to any information (i) 
which has become publicly known and made generally available through no wrongful act of the 
Member or of others who were under confidentiality obligations as to the item or items involved, 
or (ii) the Member can demonstrate was known to him prior to his association as a member of the 
Company, or (iii) was received by the Member from a third party not affiliated with the 
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Company without any violation of any obligation of confidentiality and without confidentiality 
restrictions, or (iv) which the Member is required to provide by law or judicial process, provided, 
however, that the Member shall advise the Company of his obligation to provide the information 
promptly upon obtaining notice of the request or order for such information and provide the 
Company a reasonable amount of time to respond to the request before disclosing such 
information.  Notwithstanding the foregoing, the Managing Members may disclose any and all 
information concerning the Company’s properties and contracts, the Company and its activities 
and affairs to prospective investors, lenders and purchasers and their respective attorneys and 
consultants.  No Member shall issue any press release or announcement, or make any statement 
to the press about any of the Company’s properties, the Company, or the Company’s activities or 
affairs unless such release, announcement or statement is approved by the Managing Members, 
which approval shall not be unreasonably withheld or conditioned.  

(j) Qualifications, Tenure and Removal of Managing Member.  The 
Company shall not have more than two Managing Members.  The initial Managing Members 
shall be Liberman and Mitchell.  Each Managing Member shall hold office until his death, 
adjudication of incompetence, or resignation in accordance with Section 6(k) or removal in 
accordance with this Section 6(j).  A vacancy in the position of Managing Member occurring by 
reason of death or adjudication of incompetence of a Managing Member shall be filled by the 
designation of legal representative of the deceased Managing Member’s estate or  the legal 
representative of the incompetent Managing Member, subject, however, to the approval of a 
majority-in-interest of  the remaining Members.  A Managing Member may be removed as a 
manager of the Company only upon (i) a final determination by a court that he has committed 
fraud against the Company or any of its Members in their capacities as such, (ii) a final 
determination by a court that he has been grossly negligent in the performance of his duties as 
the Managing Member and that such gross negligence has resulted in material harm to the 
Company, or (iii) a final determination by a court that he has violated a fiduciary duty to the 
Company or any of its Members in their capacities as such. Upon such removal, the other 
Members may appoint or admit a replacement Managing Member on such terms and conditions 
as they deem advisable, acting by vote of a majority-in-interest of the other Members.

(l) Resignation of Managing Member.  A Managing Member may resign its 
management authority at any time on at least 60 days prior written notice to the other Members, 
or at any time only if required to do so by applicable regulations or other law.  Upon any 
resignation, a majority-in-interest of all the Members, including the resigning Managing 
Member, may appoint a successor to assume the resigning Managing Member’s management 
responsibilities under this Agreement by designating such successor in written notice to all other 
Members.  A resignation need not be accepted in order for it to be effective.  The resigning 
Managing Member shall cooperate in effecting an orderly transition in the management of the 
Company with any successor Managing Member.

(m) Effect of Resignation, Removal or Replacement.  Termination of a 
Managing Member’s status as Managing Member, whether by removal, resignation, or other 
event, does not constitute a withdrawal, abandonment or forfeiture of such Member’s 
membership interest in the Company, and such Member shall retain all of his or its membership 
interest in the Company, other than its management functions as a Managing Member.  If the 
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new or replacement Managing Member has no membership interest in the Company, he shall be 
designated as a “Manager” of the Company, and the Company shall file any required amendment 
to its Articles of Organization indicating that the Company is “manager managed.”   

7. Liability; Indemnification. 

(a) No Personal Liability to Third Parties.  Except to the extent required by 
the Act or other applicable law or as expressly provided in this Agreement, as amended from 
time to time, all debts, obligations and liabilities of the Company, whether arising in contract, 
tort or otherwise, shall be solely the debts, obligations and liabilities of the Company and no 
Member shall have any personal liability for any such debt, obligation or liability of the 
Company solely by reason of being a Member or exercising management authority as a Member. 

(b) Indemnification.  To the fullest extent permitted by the Act, the Company 
hereby agrees to indemnify and save each Member from and against any and all third party 
claims, liabilities, damages, losses, costs and expenses, including, without limitation, (i) amounts 
paid in satisfaction of judgments, in compromises and settlements, or as fines and penalties and 
(ii) reasonable counsel fees or other costs and expenses of investigating or defending against any 
claim or alleged claim by a third party, of any nature whatsoever, known or unknown, liquidated 
or unliquidated, that are incurred by the Member by reason of any act performed or omitted to be 
performed by the Member in connection with the business of the Company; provided, however, 
that indemnification under this Section 7(b) shall be available only if (i) the Member acted in 
good faith and in a manner it reasonably believed to be in, or not opposed to, the best interests of 
the Company, (ii) the action (or inaction) of the Member did not constitute fraud, gross 
negligence, willful misconduct or a breach of fiduciary duty by such Member and (iii) with 
respect to any criminal action or proceeding, the Member had no reason to believe that its 
conduct was unlawful.  The termination of any proceeding by settlement, judgment, order or 
upon a plea of nolo contendere shall not, of itself, create a presumption that the Member’s 
conduct constituted fraud, gross negligence, willful misconduct or a breach of fiduciary duty. 
The satisfaction of any indemnification and any saving harmless pursuant to this Section 7(b) 
shall be limited to Company assets and no Member shall be personally liable on account thereof.  

(c) Advance of Expenses.  Expenses incurred by a Member in defense or 
settlement of any claim, shall be advanced by the Company prior to the final disposition thereof 
upon receipt of an undertaking by or on behalf of the Member to repay the amount advanced to 
the extent that it shall be determined ultimately that the Member is not entitled to be indemnified 
hereunder. The right of the Member to the indemnification provided herein shall be cumulative 
of, and in addition to, any and all rights to which the Member may otherwise be entitled by 
contract or as a matter of law or equity and shall be extended to the Member’s legal 
representatives and permitted successors and assigns.

(d) Survival.  The rights to indemnification and reimbursement or 
advancement of expenses provided by, or granted pursuant to, this Section 7 shall continue as to 
a Member who has ceased to be a Member and shall inure to the benefit of the successors, 
executors, administrators, legatees and distributes of such person.
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(e) Contract.  The provisions of this Section 7 shall be a contract between the 
Company and each Member who serves in such capacity at any time while this Section 7 is in 
effect pursuant to which the Company and each such Member intend to be legally bound. No 
repeal or modification of this Section 7 shall affect any rights or obligations with respect to any 
state of facts then or theretofore existing or thereafter arising or any proceeding theretofore or 
thereafter brought or threatened based in whole or in part upon such state of facts.

(f) Subordination.  The obligations of the Company under this Section 7 shall 
be subordinated to repayment of any loans made to the Company if and to the extent required by 
applicable loan documents; provided that any such subordination of payment shall not affect the 
right of any Member to indemnification under this Section 7, but shall only postpone the time at 
which the Company is permitted to make payment in respect of its obligations under this Section 
7.

8. Assignment.  

(a) General.  

(i)  A Member may not Transfer all or any part of the Member’s 
membership interest and an Assignee may not Transfer all or any part of the Assignee’s 
Economic Rights unless the non-transferring Managing Member(s) and a majority-in-interest of 
all Members consent, in writing, to the Transfer, or except as provided in Section 8(b), Section 
8(c), Section 8(d) or Section 11.  Any Person who acquires all or any portion of any membership 
interest or any Economic Rights in the Company by Transfer takes subject to the provisions of 
Section 11 hereof. 

(ii)  Except as provided in this Section 8(a)(ii), Section 8(c) or Section 11, 
a Transfer of a membership interest or any portion thereof shall convey only the Economic 
Rights associated with the Transferred membership interest, and not convey any rights to manage 
the business or affairs of the Company or other rights of membership, unless the non-transferring 
Managing Member(s) and a majority-in-interest of all Members specifically consent, in writing, 
to the admission of the Transferee as a member to the Company, which consent may be granted 
or withheld in their sole and absolute discretion.  Notwithstanding any other provision of this 
Agreement, a Managing Member’s rights to manage the Company as a Managing Member may 
not be fractionated, and shall be held at all times only by one Member.  Any Transferee shall, as 
a condition to being admitted as a Member, execute a signature addendum to this Agreement 
agreeing to be bound by the terms and conditions of this Agreement.

(b) Permitted Transfers of Economic Rights to or for the benefit of Family 
Members.  Notwithstanding the restrictions of Section 8.1(a)(i) but subject to Section 8.1(a)(ii), a 
Member or Assignee may Transfer all or any portion of his Economic Rights to a Permitted 
Transferee without the prior approval of any other Member, provided, that he shall provide 
written notice of the Transfer and a copy of the executed instrument of Transfer to the Company 
no later than thirty (30) days following the date of the Transfer.  If the transferee is an entity, a 
copy of the entity’s organizational documents shall also be delivered to the Company with such 
notice, so that the Company can verify compliance with the requirements of this Agreement.
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(c) Other Permitted Voluntary Transfers.  Each of Liberman and Mitchell 
may Transfer up to twenty five percent (25%) of his original membership interest (i.e., up to a 
twelve and one-half percent (12.5%) Percentage Interest) in the Company to one or more Persons 
other than Permitted Transferees, provided that (i) any such transferee shall not acquire any 
rights as a managing member of the Company and the transferee shall be a non-managing 
Member of the Company, (ii) the transferee shall have sufficient net worth to meet its obligations 
to contribute capital pursuant to Section 3(b) hereof, as demonstrated to the reasonable 
satisfaction of the non-transferring Managing Member prior to the Transfer, (iii) the instrument 
of Transfer shall contain an express statement that the membership interest being transferred 
coveys no rights to manage the Company and shall otherwise be in form and content approved, 
in writing, by the non-transferring Managing Member prior to the date of Transfer, such approval 
not to be unreasonably withheld, conditioned or delayed, (iv) if the Transfer is not just a Transfer 
of Economic Rights but is intended to convey a non-managing membership interest in the 
Company, the transferee shall, as a condition to being admitted as a Member, execute a signature 
addendum to this Agreement agreeing to be bound by the terms and conditions of this 
Agreement, (v) a copy of the executed instrument of Transfer and the original signature 
addendum shall be delivered to the Company promptly following the date of Transfer, and (vi). 
the Transfer shall be in accordance with, or pursuant to an exemption from, federal and state 
securities laws (provided that the Company has no obligation to register its membership 
interests). 

(d) Certain Involuntary Transfers of Economic Rights.  The Company and the 
Members will recognize and respect as valid any involuntary transfer of a membership interest or 
portion thereof that occurs by operation of law, such as a transfer pursuant to a divorce decree, to 
a trustee in bankruptcy upon the filing of a voluntary petition in bankruptcy or a transfer to an 
individual Member’s estate upon that Member’s death; provided, however, that such transfer will 
only effect a transfer of the Economic Rights associated with the transferred interest, and the 
transferee will not be admitted as a member of the Company unless the Managing Member and a 
majority-in-interest of all Members consent to such admission in their sole and absolute 
discretion, nor will the transferee succeed to or possess any management or approval rights.  
Transfers occurring by operation of law upon a voluntary act of a Member, such as a merger, are 
not permitted by this Section 8(d).

(e) Indirect Transfers.  A Transfer of any of the interests in a Member that is 
an entity shall be deemed a Transfer of a portion of a membership interest in the Company for 
the purposes of this Section 8 and shall be subject to all of the provisions of this Agreement in 
respect of Transfers of membership interests in the Company.

(f) Prohibited Transfers Void.  Any Transfer of membership interests in the 
Company in violation of the provisions of this Agreement shall be void.

9. Term; Dissolution.  The Company shall continue in existence until the 
occurrence of any of the following events:  

(a) The sale of all or substantially all of the assets of the Company; or 
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(b) The written election of the Managing Member and a majority-in-interest 
of all Members of the Company to dissolve the Company. 

The death, incompetence, withdrawal, insolvency or bankruptcy of a Member shall not dissolve 
the Company, but the occurrence of such events with respect to all Members shall dissolve the 
Company upon the occurrence of any such event with respect to the last of the Members to be so 
affected.  

10. Liquidation.   Following dissolution of the Company in accordance with Section 
9 above, the Company’s business shall be wound up and the Company liquidated, in a manner 
designed to preserve or realize the fair value of the Company’s assets.  The proceeds of the 
liquidation shall be distributed in the following manner:

(a) first, to the payments of the expenses of liquidation; 

(b) second, to pay the debts and obligations of the Company, excluding debts 
owing to Members but including any loans made by Affiliates of any 
Member;

(c) third, to the establishment of any reserve which the Managing Member 
shall deem reasonably necessary for contingent or unforeseen liabilities;

(d) fourth, to repayment of any outstanding debts (excluding Member loans) 
to Members; 

(e) fifth, to repayment of loans made by Members to the Company; provided, 
however, that if such loans are outstanding to more than one Member and 
there are not sufficient funds remaining to pay all amounts owed on such 
loans, then, to the extent that the outstanding amounts of principal and 
accrued but unpaid interest on such loans are not proportionate to such 
Members’ relative Percentage Interests, payment shall be made first 
entirely to the Member who is owed more than such proportionate share 
until the amounts owed to such Members are in proportion to their relative 
Percentage Interests, and thereafter each shall be paid pro rata in 
proportion to their relative Percentage Interests; and

(f) finally, in accordance with Section 5.

11 Buy-Sell.   Mitchell and any of his permitted successors and assigns, on the one 
hand (the “Mitchell Group”), and Liberman and his respective permitted successors and assigns, 
on the other hand (the “Liberman Group”), shall have the rights of purchase and sale provided 
by this Section 11, to be exercised upon delivering a written notice any time after one year from 
the date of this Agreement (an “Election Notice”).  The group giving the Election Notice as 
provided herein is referred to as the “Electing Group,” and the group receiving the Election 
Notice is referred to as the “Notice Group.”  In issuing or responding to an Election Notice 
hereunder, the action of members of the Mitchell Group or Liberman Group holding at least 75% 
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of the distributive shares of all of the members of that group shall constitute the action of, and be 
binding upon, all of the members of that group.

 (a) Invocation of Buy-Sell Procedure.  The buy-sell procedure established in 
this Section 11 is initiated by the giving of a written Election Notice which states an amount (the 
“Stated Amount”) to be used in computing the Net Equity (as defined in Section 11(b) hereof) 
of the Members’ interests, to the members of the Notice Group.  The date that an Election Notice 
is delivered is herein referred to as the “Election Day.”  The Electing Group shall 
simultaneously deliver a copy of the Election Notice to the firm of independent certified public 
accountants regularly employed by the Company (the “Accountants”), who shall compute the 
each Member’s Net Equity as required by Section 11(c) hereof. 

(b) Effect of Election Notice; Buy-Sell Price.  An Election Notice shall 
constitute an irrevocable offer by the Electing Group either to (1) purchase all, but not less than 
all, of the interests in the Company of the Notice Group, or (2) sell all, but not less than all, of its 
or their interests in the Company to the Notice Group.  The price at which the interest of any 
Member in the selling group is purchased and sold under this Section 11 (the “Buy-Sell Price” 
of such interest) is the Net Equity thereof, determined as of the Election Day.  

(c) Net Equity.  The “Net Equity” of a Member’s membership interest in the 
Company, as of any day, shall be the amount that would be distributed to such Member in 
liquidation of the Company pursuant to Section 10 hereof if (1) all of the Company’s property 
were sold for the Stated Amount,  (2) the Company paid its accrued, but unpaid, liabilities as of 
the Election Day (including, for this purpose, transfer taxes on the assumed sale of the  
Company’s property) and established reserves pursuant to Section 10 for the payment of 
reasonably anticipated contingent or unknown liabilities as of the Election Day, and (3) the 
Company distributed the remaining proceeds to the Members in liquidation, all as of such day, 
provided that in determining such Net Equity, no reserve for contingent or unknown liabilities 
shall be taken into account if one or more individual members of the Selling Group having a 
significant net worth in the sole opinion of the Purchasing Group (or his successor in interest) 
agrees to indemnify the Company and all other Members for that portion of any such reserve as 
would be treated as having been withheld pursuant to Section 10 from the distribution such 
Member would have received pursuant to Section 10 if no such reserve were established.  The 
Net Equity of a Member’s membership interest in the Company shall be determined by the 
Accountants, without audit or certification, from the books and records of the Company, within 
twenty (20) days after the day the Accountants are informed, in writing, of the Stated Amount, 
and the amount of such Net Equity shall be disclosed to the Company and each of the Members 
by written notice to each Member sent by overnight courier or certified mail return receipt 
requested (the “Net Equity Notice”).  The Net Equity determination of the Accountants shall be 
final and binding in the absence of a showing of gross negligence or willful misconduct.  The 
Accountants shall consult with the Selling and Purchasing Groups before deciding upon the 
appropriate amount of reserves used for making the calculations hereunder.  The cost of 
determining Net Equity shall be borne by the Company and shall be treated as an expense for 
purposes of such determination.

(d) Notice Group’s Election to Purchase or Sell.  For a period (the “Election 
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Period”) ending at 11:59 p.m. (local time at the Company’s principal place of business) on the 
tenth (10th) business day following the date the Purchasing Group receives the Net Equity 
Notice, the Notice Group shall have the right to elect to purchase the entire Membership Interest 
of the Electing Group, by giving notice thereof (the “Purchase Notice”) to all Members.  If the 
Notice Group is willing to purchase, pursuant to a valid Purchase Notice, the entire interest of the 
Electing Group, the Notice Group shall become the “Purchasing Group” and shall be obligated 
to purchase the entire membership interest of the Electing Group and the Electing Group shall 
become a “Selling Group” and shall be obligated to sell its entire Interest to the Purchasing 
Group.  In any other case, the Electing Group shall become the Purchasing Group and shall be 
obligated to purchase the entire Membership Interest of the Notice Group, who shall become the 
Selling Group and shall be obligated to sell its entire Membership Interests to such Purchasing 
Group. Members of the Purchasing Group may agree among themselves as to which members 
thereof will purchase the membership interests of members of the Selling Group, and in what 
proportions, provided that all membership interests of the Selling Group shall be purchased as 
provided in this Section 11.

(e) Deposit.  The Purchasing Group shall deposit an amount, in cash, equal to 
ten percent (10%) of the Selling Group’s Net Equity with the attorney (or law firm for the 
Selling Group, as escrow agent (“Escrow Agent”), before the close of business on the fifth (5th) 
business day after the date that the group that is the Purchasing Group is determined pursuant to 
Section 11(d) (the “Deposit”), provided that the Seller’s Group has identified an attorney or law 
firm with offices in New York to act as Escrow Agent.  If not, the Deposit will be deposited in 
the attorneys in New York designated by the Purchasing Group.   

(f) Terms of Purchase; Closing.  The closing of the purchase and sale of the 
Selling Group’s membership interests (the “Buy-Sell Closing”) shall occur on a date and time 
mutually agreeable to the Purchasing and the Selling Groups, which shall not be later than 10:00 
A.M. (local time at the place of the closing) on the first business day occurring on or after the 
ninetieth (90th) day following the last day of the Election Period and at such place as is 
designated by the Purchasing Group’s lender, if any, or if no such lender, at such place as is 
mutually agreeable to the Purchasing Group and Selling Group, or upon the failure to agree, at 
the Company’s principal place of business.  At the Buy-Sell Closing, the Escrow Agent shall 
release and distribute the Deposit to the Selling Group and the Purchasing Group shall pay the 
balance of the Buy-Sell Price, as adjusted pursuant to this Section 11(f), of the Selling Group’s 
membership interests to the Selling Group, in each case by cash, certified or bank check, drawn 
on a New York Clearing House member bank, or by wire transfer of immediately available 
funds, and the Selling Group shall deliver to the Purchasing Group good title, free and clear of 
any liens, claims, encumbrances, security interests or options (other than those imposed pursuant 
to the terms of this Agreement or granted or imposed in connection with financing obtained by 
the Company) to the Selling Group’s membership interests thus purchased.  At the Buy-Sell 
closing, the Purchasing Group may offset the amount of principal and interest outstanding on any 
Default Loans payable by the Selling Group to the Purchasing Group against the amount to be 
paid by Purchasing Group to the Selling Group at the Buy-Sell Closing.  The Purchasing Group 
shall acquire the Selling Group’s membership interests subject to any and all liens, security 
interests, or other encumbrances imposed pursuant to the terms of this Agreement or granted or 
imposed by the Selling Group in connection with financing obtained by the Company.  At the 
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Buy-Sell Closing the members of the Selling Group shall execute such documents and 
instruments of conveyance as may be necessary or appropriate to confirm the transactions 
contemplated hereby, including, without limitation, the transfer of the membership interests of 
the Selling Group to the Purchasing Group and the assumption by the Purchasing Group of the 
Selling Group’s obligations with respect to the Selling Group’s membership interests so 
transferred to the Purchasing Group.  The reasonable costs of such transfer and closing, 
including, without limitation, attorneys’ fees and filing fees incurred by the Company, shall be 
divided equally between the Selling Group and the Purchasing Group; except that the Selling 
Group and Purchasing Group shall each be responsible for payment of their own attorney fees.

(g) Complete Termination of All Interests.  

(i) Withdrawal. The members of the Selling Group shall remain a 
Member (or Transferee holding only economic rights, as the case may be) with all management 
and other rights and obligations provided herein (but, notwithstanding any provision of this 
Agreement to the contrary, no obligation to make further contributions, or guarantee any debt or 
otherwise incur a new financial obligation to the Company or any of their respective members 
from and after the Election Day) until their membership interests are purchased in accordance 
with Section 11(d) hereof.  Upon the Buy-Sell Closing, the Selling Group shall be deemed to 
have transferred all of their right, title and interest in and to their membership interests to the 
members of the Purchasing Group who purchase such interests, and to have withdrawn as  
Members (or Transferees) from the Company. 

(ii) Termination of Guarantees, Security Interests.   In the event that 
any members of the Selling Group or any of their Affiliates have guaranteed, or pledged or 
assigned any collateral (other than their membership interests in the Company) to secure, any 
Company indebtedness, the members of the Purchasing Group shall, at their sole cost and 
expense, no later than, and as a condition to, the Buy-Sell Closing, obtain the complete release of 
such guarantees and/or collateral.  Written evidence of such releases reasonably satisfactory to 
the Selling Group shall be provided at the Buy-Sell Closing.  

(h) Payment of Loans Made by the Selling Group. At the Buy-Sell Closing, 
and as a condition thereto, the Company shall pay all accrued and unpaid interest and remaining 
principal of any loans made by members of the Selling Group, as well as any other sums then 
due and payable by the Company to members of  the Selling Group in accordance with the terms 
of this Agreement.  Notwithstanding any provision of this Agreement to the contrary, (i) it shall 
be the obligation of the members of the Purchasing Group to provide any and all funds to the 
Company necessary to make the payments required by this Section 11(g), (ii) the consent of the 
Selling Group shall not be required to permit the Purchasing Group to make an additional capital 
contribution, to cause the Company to borrow such funds or to admit one or more new Persons 
as Members who are providing all or a portion of such funds, provided such contribution, 
borrowing or admission occurs simultaneously with the Buy-Sell Closing.

(i) Failure to Make Deposit or to Close.  
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(A) If the Purchasing Group fails to make the Deposit as required in 
Section 11(e), the Purchasing Group shall be deemed to have irrevocably elected to be the 
Selling Group and the original Electing Group shall become the Purchasing Group, but shall not 
be obligated to make the Deposit.  

(B) If the Purchasing Group (or assignee pursuant to Section 11(j)) 
fails to pay the entire Buy-Sell Price of the Selling Group’s membership interests or otherwise 
fails to close on the Buy-Sell Closing (“Closing Default”), then the Selling Group and the 
Purchasing Group agree that the Escrow Agent shall promptly pay the entire Deposit to the 
Selling Group as liquidated damages for the Purchasing Group’s Closing Default.  The 
Purchasing Group hereby acknowledges and agrees that such amount is fair and reasonable 
liquidated damages for any such default, agrees not to contest any payment thereof and waives 
any defenses it has to contest the payment of such liquidated damages to the Selling Group.  In 
addition, the Selling Group may elect, by written notice to the Purchasing Group delivered 
within ten (10) days after the Closing Default, to purchase all, but not less than all, of the 
membership interests of the Purchasing Group at the Buy-Sell Price for such interests (the 
“Purchase Notice”), in which case the Purchasing Group shall become the Selling Group and 
the Selling Group shall become the Purchasing Group under this Section 11 effective 
immediately upon delivery of such notice, provided, however, that the new Purchasing Group 
shall not be required to make the Deposit required by Section 11(e) hereof.  The Buy-Sell 
Closing for such transaction shall occur on a date and time mutually agreeable to the Purchasing 
and the Selling Groups, which shall not be later than 10:00 A.M. (local time at the place of the 
closing) on the first business day occurring on or after the ninetieth (90th) day following the date 
the Purchase Notice was delivered to the former Purchasing Group, and otherwise in accordance 
with the terms and conditions of this Section 11 (other than those relating to the Deposit).

(j) Purchasing Group’s Rights to Assign.  The Purchasing Group may assign 
its rights to purchase the Selling Group’s membership interests to one or more Persons on such 
terms and conditions as it deems advisable, provided, however, that the Purchasing Group shall 
remain primarily liable for closing on the purchase of the Selling Group’s membership interest at 
the Buy-Sell Closing, should the assignee default.

12. Arbitration of Disputes.  In the event of any dispute, controversy or claim 
between the parties under or relating to this Agreement (a ADispute@), then upon written notice, 

specifying the claims, the basis thereof and the relief sought, given by the initiating party to the 
other party, the Dispute will be resolved by binding arbitration in New York, New York in 
accordance with the Commercial Arbitration Rules of the American Arbitration Association then 
in effect, as modified by this Section 12.  An arbitration award rendered by the arbitrators will be 
final and binding on the parties and may be filed with any court having jurisdiction over the 
parties or their property as a basis of declaratory or other judgment or the issuance of execution, 
including, but not limited to, any state or federal court in the State of New York.  Each party 
hereby consents to the jurisdiction of such courts and agrees that in addition to all other 
permitted manners, service of the summons and complaint in any such action may be made by 
mailing same to the parties at the addresses set forth in the Agreement (or to such other address 
which is indicated in writing) by certified mail (return receipt requested).  The Dispute will be 
resolved by a panel of three neutral arbitrators to be selected as follows:  each party will select 
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one arbitrator within fifteen (15) days of the receipt of notice from the initiating party with 
respect to the commencement of the arbitration of the Dispute, and the two arbitrators so selected 
will choose a third arbitrator with ten (10) days after their appointment.  The arbitrators shall 
schedule a hearing as soon as possible taking into consideration the matters at issue, including, 
without limitation, the complexity of the issues relating to the Dispute and the need for discovery 
in preparation for such hearings.  All hearings shall be scheduled on consecutive days to the 
extent possible.  The action of a majority of the arbitration panel will govern all actions by the 
panel, and the arbitrators will render their decision promptly but in no event more than 45 days 
after the conclusion of submission of evidence.  The arbitration award will be in writing and will 
specify factual and legal basis for the award.  Either party may make application to the 
arbitration panel seeking injunctive relief to maintain the status quo until such time as the 
arbitration award is rendered or the Dispute is otherwise resolved.  Each party will pay the fees 
and expenses of the arbitrator selected by it and one-half of the reasonable fees and expenses of 
the third arbitrator.  All other fees and expenses of each party (including, without limitation, 
reasonable attorneys’ fees) incurred in connection with the arbitration or to enforce this 
Agreement will be paid as determined by the arbitrators, who shall have discretion to award such 
fees and expenses as part of the arbitration award.

13. Miscellaneous.  

(a) Majority-in-Interest.  Whenever in this Agreement an action is to be taken 
or decided by a “majority-in-interest” of all of the Members or a group of Members, the majority 
is to be determined not on a per capita basis but by reference to the Percentage Interests of the 
Members or the particular group of Members, as applicable.  

(b) Power of Attorney. Each Member irrevocably appoints each Managing 
Member as its attorney-in-fact, coupled with an interest, (i) to effect the admission of any 
Persons as Members when such admission is otherwise in accordance with the terms of this 
Agreement, (ii) to make any amendments to this Agreement to reflect or implement such 
admissions or which are permitted, by the terms of this Agreement, to be made by solely by the 
Managing Member (such as changes to Exhibit A as described in Section 13(g) below, and (iii) 
to execute, acknowledge and swear to all documents or instruments necessary to carry out the 
actions described in clauses (i) and (ii) of this Section 13(b).

(c) Governing Law.  This Agreement is governed by and shall be construed in 
accordance with the internal laws of the state of Delaware, excluding its rules applicable to 
conflict-of-laws. 

(d) Notices.  All notices, demands, offers or other communications required or 
permitted by this Agreement shall be in writing and shall be sent by prepaid registered or 
certified mail, return receipt requested overnight delivery service, or by hand delivery, and 
addressed to the other party hereto at such party's address set forth in Exhibit A as the same shall 
be amended from time to time, and shall be deemed given upon the date of delivery.
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(e) Successors and Assigns.  This Agreement shall be binding upon and inure 
to the benefit of the Members and their respective heirs, representatives, successors and 
permitted assigns.

(f) Waiver.  The waiver by any Member of any matter provided herein shall 
be effective only if made in writing and signed by such Member.  The failure of any party to this 
Agreement to enforce any of its terms, provisions or covenants shall not be construed as a waiver 
of the same or of the right of such party to enforce the same.  Waiver by either party hereto of 
any breach or default by the other party of any term or provision of this Agreement shall not 
operate as a waiver of any other breach or default.

(g) Entire Agreement; No Oral Modifications. This Agreement sets forth the 
entire agreement and understanding of the Members and supersedes all prior agreements or 
understanding, whether oral or written, between the parties with respect to the subject matter of 
this Agreement. This Agreement may only be amended by a writing signed by the Managing 
Members and a majority-in-interest of all of the Members of the Company and designated as an 
amendment or modification of this Agreement; provided, however, that any Managing Member 
may amend this Agreement to reflect changes in the amount of the Members’ capital 
contributions through the date of such change in Exhibit A; and provided, further, that the 
consent of a Member shall be required for any amendment to this Agreement that (i) obligates 
the Member to make additional capital contributions or loans to the Company or to guarantee 
any Company debt or pledge personal assets as security therefor, (ii) deprives the Member of 
limited liability under the Act with respect to his membership interest in the Company, (iii) 
imposes limitations or restrictions (beyond those set forth in Section 8 hereof) upon the 
Member’s rights to transfer all or any portion of such Member’s interest in the Company, or (iv) 
deprives the Member of any rights to manage the Company.

(h) No Third Party Beneficiaries.  The provisions of this Agreement are not 
intended to be for the benefit of any creditor or any other Person (other than a Member in his 
capacity as such) to whom any debts, liabilities or obligations are owed by (or who otherwise has 
any claim against) the Company or any of the Members; and no such creditor or other Person 
shall obtain any right under any of such provisions or shall by reason of any of such provisions 
make any claim in respect of any debt, liability or obligation (or otherwise) against the Company 
or any of the Members.

(i) Gender.  References to “he,” “his” or “him” relating to any Member shall 
be construed in a gender neutral manner and shall be construed as referring to any Member, 
whether a male, female or an entity.

(j) Attorneys’ Fees.  In the event of any litigation brought by any Member 
against the Company and/or any other Member in the Member’s capacity as a Member of the 
Company, the prevailing party shall be entitled to recover the reasonable attorneys’ fees incurred 
by it in prosecuting or defending against the action.  
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(k) Counterparts.  This Agreement may be executed in one or more 
counterparts and by facsimile, each of which shall be deemed an original and all of which taken 
together shall constitute one and the same instrument.

[Signatures on next page.]
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day 
and year first above written.

__________________________________________ 
BARNET L. LIBERMAN

__________________________________________ 
DAVID J. MITCHELL
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Schedule A

Contracts and /or Cash Initially Contributed
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252121-6 Exhibit A

EXHIBIT A

Capital Contributions and Percentage Interest of the Members
(as of August 17, 2004)

Name and Address Total Contributions: Percentage Interest

Barnet L. Liberman $100   50%
421 Hudson Street 
New York, NY 10014

David J. Mitchell $100   50%
c/o Mitchell Holdings LLC 
20 West 55th Street
New York, NY 10019

 
TOTAL 100%
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EXHIBIT A-1

Capital Contributions and Percentage Interest of the Members
(as of December 15, 2004)

Percentage

Name and Address Contributions to Date      Interest

Barnet L. Liberman $[2,000,100]    50%
421 Hudson Street
New York, NY 10014

David J. Mitchell $[2,000,100]   50%
c/o Mitchell Holdings       ---$   575,548 cash
20 West 55th Street       ---$1,424,552 value of membership 
New York, NY 10019             interest in Gaviayana LLC
 

TOTAL $[4,000,200] 100%

CONFIRMED:

__________________________
Barnet L. Liberman

__________________________
David J. Mitchell
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EXHIBIT B

Allocations of Profits and Losses and Certain Tax Matters

B-1. Taxation; Capital Accounts. It is the intention of the Members that the Company be 
classified as a partnership for purposes of federal and state income tax law. The Company shall 
establish and maintain a separate capital account (each, a “Capital Account”) for each Member in 
accordance with Section 704 of the Internal Revenue Code of 1986, as amended (the “Code”) and 

the rules set forth in Treasury Regulations §1.704-1(b)(2)(iv).  For purposes of this Agreement, the 
profit ("Profit") or loss ("Loss") of the Company for each fiscal year shall be the net income or 
net loss of the Company for such year as determined for federal income tax purposes (including 
for this purpose in such net income or net loss all items of income, gain, deduction or loss that 
are required to be separately stated pursuant to Section 703 of the Code), but computed with the 
following adjustments: 

(a)  without regard to any adjustment to basis pursuant to Section 743 of 
the Code; 

(b)  by including as an item of gross income any tax-exempt income 
received by the Company; 

(c)  by treating as a deductible expense any expenditure of the Company 
described in Section 705(a)(2)(B) of the Code; 

(d)  in lieu of the depreciation, amortization and other cost recovery 
deductions taken into account in computing such taxable income or loss, by taking into account 
instead depreciation in accordance with Regulations Section 1.704-1(b)(2)(iv)(g);

(e)  in the event that any asset of the Company is distributed in kind to a 
Member or there is a liquidation of the Company pursuant to Section 10, by including the 
difference between (i) an amount equal to the book value of such asset on the date of such 
distribution and (ii) the fair market value of such asset on that date, as determined by the 
Managing Members in their reasonable judgment;

(f)  by computing gain or loss resulting from any disposition of an asset by 
the Company from which gain or loss is recognized for federal income tax purposes with 
reference to the book value of the asset (after adjustment for depreciation in accordance with 
Regulations Section 1.704-1(b)(2)(iv)(g)), notwithstanding that the adjusted basis for federal 
income tax purposes of such asset differs from such book value; and

(g)  after making the special allocations (if any) required by Section B-4.  

The amounts of the items of income, gain, loss or deduction of the Company to be specially 
allocated pursuant to Section B-4 shall be determined by applying rules analogous to those set 
forth in subsections (a) through (f).

B-2. Allocations of Profits.   From and after the date of this Agreement, Profits for each 
fiscal year shall be allocated to the Members as follows:  
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(a) first, to the Members who have received allocations of Losses for earlier 
fiscal years pursuant to Section B-3(c), pro rata, in proportion to  the cumulative amount of those 
Losses previously allocated to them, until those Members have received cumulative allocations of 
Profits pursuant to this Section B-2(a) for the current fiscal year and all prior fiscal years equal to the 
cumulative amount of Losses allocated to them pursuant to Section B-3(c) for all prior fiscal years; 

(b) second, to the Members who have received allocations of Losses for 
earlier years pursuant to Section B-3(b), pro rata, in proportion to  the cumulative amount of those 
Losses previously allocated to them, until those Members have received cumulative allocations of 
Profits pursuant to this Section B-2(b) for the current fiscal year and all prior fiscal years equal to the 
cumulative amount of Losses allocated to them pursuant to Section B-3(b) for all prior fiscal years;

(c) finally, to the Members in proportion to their Percentage Interests.  

B-3.  Allocation of Losses.  From and after the date of this Agreement, Losses shall be 
allocated to the Members as follows:  

(a) first, to the Members who have received allocations of Profits for earlier 
years pursuant to Section B-2(c), pro rata, in proportion to the cumulative amount of those Profits 
previously allocated to them, until those Members have received cumulative allocations of Losses 
pursuant to this Section B-3(a) for the current fiscal year and all prior fiscal years equal to the 
cumulative amount of Profits allocated to them pursuant to Section B-2(c) for all prior fiscal years; 

(b) second, to the Members who have positive Adjusted Capital Accounts (as 
defined in Section B-4(g) below), pro rata, in proportion to the respective amounts of their positive 
Adjusted Capital Accounts, until the Adjusted Capital Accounts of those Members are reduced to 
zero; and 

(c) finally, to the Members, in proportion to their Percentage Interests.

B-4. Special Allocations to Comply with Section 704 Regulations.

(a)  Minimum Gain Chargeback.  Notwithstanding any other provision of this 
Agreement to the contrary, if there is a net decrease in Company minimum gain (determined in 
accordance with Regulations Section 1.704-2(d) as if the Company were a partnership) 
(“Company Minimum Gain”) during any fiscal year, then there shall be specially allocated to 
each Member items of Company income and gain for such year (and, if necessary, subsequent 
fiscal years) in an amount equal to such Member’s share of the net decrease in Company 
Minimum Gain (determined in accordance with Regulations Section 1.704-2(g) as if the 
Company were a partnership).  The items to be so allocated shall be determined in accordance 
with Regulations Section 1.704-2(f)(6) and 1.704-2(j)(2)(i) and (iii).  This Section B-4(a) is 
intended to comply with the minimum gain chargeback requirement in Regulations Section 
1.704-2(f) and shall be interpreted consistently therewith.

(b) Member Minimum Gain Chargeback.  Notwithstanding any other 
provision of this Agreement to the contrary, if there is a net decease in Member Minimum Gain 
during any fiscal year, then each Member shall be specially allocated items of Company income 
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and gain for such year (and, if necessary, for subsequent fiscal years) in an amount equal to that 
Member’s share, if any (determined in accordance with Regulations Section 1.704-2(i)(4)), of 
the net decrease in Member Minimum Gain. The items to be so allocated shall be determined in 
accordance with the provisions of Regulations Section 1.704-2(i)(4) and 1.704-2(j)(2)(i). As used 
herein, the term “Member Minimum Gain” shall have the meaning ascribed to partner 
nonrecourse debt minimum gain, determined in accordance with Regulations Sections 1.704-
2(i)(2) and 1.704-2(i)(3). This Section B-4(b) is intended to comply with the minimum gain 
chargeback requirement in Regulations Section 1.704-2(i) and shall be interpreted consistently 
therewith.

(c) Limitation on Losses.  Notwithstanding the provisions of Section B-3, if 
the allocation of a Loss to a Member for any fiscal year pursuant to Section B-3 would cause or 
increase a negative balance in the Member's Adjusted Capital Account on the last day of the 
fiscal year, then the portion of the Loss that would have such effect shall instead be specially 
allocated among the Members who have positive balances in their Adjusted Capital Accounts on 
the last day of the fiscal year.  The Loss to be specially allocated pursuant to the preceding 
sentence shall be allocated among the Members referred to in the preceding sentence, pro rata, in 
proportion to their respective Adjusted Capital Accounts.

(d) Gross Income Allocation/Qualified Income Offset.  If, at the end of any 
fiscal year, one or more Members would otherwise have a negative balance in their Adjusted 
Capital Accounts (as defined below), then income (including, if necessary, gross income) and 
gain for such fiscal year (and, if necessary, subsequent fiscal years) shall be allocated as quickly 
as possible among all Members who have such negative balances in their Adjusted Capital 
Accounts, pro rata, in proportion to their respective negative balances to the extent necessary to 
eliminate such  negative balances as of the end of such fiscal year; provided that an allocation 
pursuant to this Section B-4(d) shall be made only if and to the extent that such Member would 
have such a negative balance in the Member's Adjusted Capital Account after all other 
allocations provided for in this Exhibit B have been tentatively made as if this Section B-4(d) 
were not a part of this Agreement.  The allocations referred to in this paragraph shall be 
interpreted and applied, inter alia, to satisfy the requirements of Regulations Section 1.704-
1(b)(2)(ii)(d)(3).

(e) Member Nonrecourse Deductions.  Notwithstanding any other provision of 
this Agreement to the contrary, Company losses and deductions that are attributable to a 
particular Member Nonrecourse Liability (as determined in accordance with Regulations Section 
1.704-2(i)(2)) shall be specially allocated to the Member(s) who bear(s) the economic risk of loss 
for such liability. As used herein, the term “Member Nonrecourse Liability” shall have the 
same meaning ascribed to “partner nonrecourse liability” set forth in Regulations Section 1.704-
2(b)(4).  This Section B-4(e) is intended to comply with the allocation provision of Regulations 
Section 1.704-2(i)(1) and shall be interpreted consistently therewith.

(f) Nonrecourse Deductions.  Nonrecourse deductions (as defined in 
Regulations Section 1.704-2(b)(1) and 1.704-2(c)) for any fiscal year shall be specially allocated 
to the Members in accordance with their Percentage Interests. 
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(g)  Adjusted Capital Account.  The term "Adjusted Capital Account" shall 

mean the balance in such Member’s Capital Account as of the end of the relevant fiscal year, 
after giving effect to the following adjustments: (i) crediting to such Capital Account any 
amounts that such Member is obligated to restore or is deemed to be obligated to restore pursuant 
to Regulations Sections 1.704-1(b)(2)(ii)(b)(3), 1.704-1(b)(2)(ii)(c), 1.704-2(g)(1) and 1.704-
2(i)(5) and (ii) debiting to such Capital Account the items described in Regulations Sections 
1.704-1(b)(2)(ii)(d)(4), (5) and (6) to the extent such items are not otherwise reflected in such 
Capital Account. 

(h) Curative Allocations.  Any special allocations pursuant to Section B-4(a) 
through Section B-4(f) shall be taken into account in computing subsequent allocations pursuant 
to this Exhibit B, so that the net amount of any items so allocated and all other items allocated 
pursuant to this Exhibit B shall, to the extent possible, be equal to the net amount that would 
have been allocated to each Member pursuant to this Exhibit B if such special allocations had not 
been made.  For this purpose, future special allocations under Section B-4(a) and Section B-4(b) 
that are likely to offset current special allocations shall be taken into account.

(i)  Winding Up and Related Matters.  If, upon the winding up of the Company, 
the amount of the distribution to a Member pursuant to Section 10 does not equal his Capital Account 
immediately before such distribution (after the tentative allocation of profit or loss and special 
allocations of income, gain, deduction or loss for such fiscal year), then the Managing Members shall 
make such special allocations of income, gain, deduction or loss necessary to maintain (to the 
greatest extent possible) equality between the Capital Account of the Member and the amount of the 
distribution to him or her.  The Managing Members may otherwise make such special allocations of 
income, gain, deduction or loss for any fiscal year necessary to maintain equality between the Capital 
Account of a Member and the amount that would be distributed to such Member if the Company 
were dissolved, its affairs wound up and its assets distributed to the Members as of the end of such 
fiscal year.  All allocations made pursuant to this Section B-4(i) shall be made in good faith by the 
Managing Members.

B.5. Income Tax Allocations.  

(a) Except as otherwise provided herein, for purposes of Sections 702 and 704 
of the Code, or the corresponding sections of any future Federal internal revenue law, or any 
similar tax law of any state or other jurisdiction, the Company’s profits, gains and losses for 
Federal income tax purposes, and each item of income, gain, loss or deduction entering into the 
computation thereof, shall be allocated among the Members in the same proportions as the 
corresponding "book" items are allocated pursuant to this Exhibit B.

(b) In accordance with Section 704(c) of the Code and the Treasury 
Regulations promulgated thereunder, income, gain, loss and deduction with respect to any 
property contributed to the capital of the Company (and any revalued property of the Company) 
shall, solely for tax purposes, be allocated among the Members so as to take account of any 
variation between the adjusted basis of such property to the Company for federal income tax 
purposes and the book value of such property.  Allocations shall be made using such method as 
set forth in Section 1.704-3 of the Treasury Regulations as the Managing Members shall select.
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B-6. Assignees Treated as Members.  For all purposes of this Exhibit B and Sections 
5(a) and 10, but for no other purpose, an assignee of economic rights associated with a membership 
interest shall be treated as a Member and each reference in this Exhibit B and Sections 5(a) and 10 to 
a Member shall be deemed to include such assignees.

B-7. Capital Account Deficit.  No Member with a deficit in its Capital Account shall be 
obligated to restore such deficit balance or make a capital contribution to the Company solely by 
reason of such deficit.

B-8. Tax Matters Partner.  The Managing Member shall be the "tax matters partner" of 
the Company pursuant to Section 6231(a)(7) of the Code (the "Tax Matters Partner").  The Tax 
Matters Partner shall have the power to prepare and file tax returns for the Company and to manage 
and control on behalf of the Company any administrative proceeding at the Company level with the 
Internal Revenue Service relating to the determination of any item of Company income, gain, loss, 
deduction or credit for federal income tax purposes.  In addition, the Tax Matters Partner shall be 
authorized and required to represent the Company (at the expense of the Company) in connection 
with all examinations of the affairs of the Company by any federal, state or local tax authorities, 
including any resulting administrative and judicial proceedings, and to expend funds of the Company 
for professional services and costs associated therewith.  The other Members agree to cooperate with 
the Tax Matters Partner and to do or refrain from doing any or all things reasonably required by the 
Tax Matters Partner in connection with the conduct of all such proceedings.
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THE TRANSFER OF THE LIMITED LIABILITY COMPANY INTERESTS DESCRIBED IN 

THIS AGREEMENT IS RESTRICTED AS DESCRIBED HEREIN. 

LIMITED LIABILITY COMPANY AGREEMENT 

OF 

WINK ONE LLC 

This Limited Liability Company Agreement (together with the schedules attached hereto, 

this "Agreement") of WINK ONE LLC (the "Company"), is entered into by LAS VEGAS 

LAND PARTNERS LLC as the sole equity member (the "Member"), and Cheryl A. Tussie and 

Victoria L. Novack, as the Special Members (as defined on Schedule A hereto). Capitalized 

terms used and not otherwise defined herein have the meanings set forth on Schedule A hereto. 

The Member, by execution of this Agreement, hereby forms the Company as a limited 

liability company pursuant to and in accordance with the Delaware Limited Liability Company 

Act (6 Del. C. Section 18-101 et seg.), as amended from time to time (the "Act"), and this 

Agreement, and the Member and Cheryl A. Tussie and Victoria L. Novack hereby agree as 

follows: 

Section 1. Name. 

The Company was formed under the name of Wink One LLC, pursuant to a Certificate of 

Formation filed with the Secretary of State of the State of Delaware on April 3, 2008. 

Section 2. Principal Business Office. 

The principal business office of the Company shall be located at 41 East 60" Street, 6 
Floor, New York, New York 10022, (for mailing purposes, c/o Mitchell Holdings at such 

address) or such other location as may hereafter be determined by the Member. 

Section 3. Registered Office. 

The address of the registered office of the Company in the State of Delaware is c/o RL&F 

Service Corp., One Rodney Square, in the City of Wilmington, County of New Castle, Delaware 

19801. 

Section 4. Registered Agent. 

The name and address of the registered agent of the Company for service of process on 

the Company in the State of Delaware is RL&F Service Corp., One Rodney Square, in the City 

of Wilmington, County of New Castle, Delaware 19801. 

Section 5. Members. 
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(a) The mailing address of the Member is set forth on Schedule B attached hereto. 

The Member was admitted to the Company as a member of the Company upon its execution of a 

counterpart signature page to this Agreement. 

(b) Subject to Section 9(j), the Member may act by written consent. 

(c) Upon the occurrence of any event that causes the Member to cease to be a 

member of the Company (other than (i) upon an assignment by the Member of all of its limited 

liability company interest in the Company and the admission of the transferee pursuant to 

Sections 21 and 23, or (ii) the resignation of the Member and the admission of an additional 

member of the Company pursuant to Sections 22 and 23), each person acting as an Independent 

Director pursuant to Section 10 shall, without any action of any Person and simultaneously with 

the Member ceasing to be a member of the Company, automatically be admitted to the Company 

as a Special Member and shall preserve and continue the existence of the Company without 

dissolution. No Special Member may resign from the Company or transfer its rights as Special 

Member unless (i) a successor Special Member has been admitted to the Company as Special 

Member by executing a counterpart to this Agreement, and (ii) such successor has also accepted 

its appointment as Independent Director pursuant to Section 10; provided, however, the Special 

Members shall automatically cease to be members of the Company upon the admission to the 

Company of a substitute Member. Each Special Member shall be a member of the Company that 

has no interest in the profits, losses and capital of the Company and has no right to receive any 

distributions of Company assets. Pursuant to Section 18-301 of the Act, a Special Member shall 

not be required to make any capital contributions to the Company and shall not receive a limited 

liability company interest in the Company. A Special Member, in its capacity as Special 

Member, may not bind the Company. Except for the matters and activities herein specified to be 

voted on or, approved by a Special Member and as required by any mandatory provision of the 

Act, each Special Member, in its capacity as Special Member, shall have no right to vote on, 

approve or otherwise consent to any action by, or matter relating to, the Company, including, 

without limitation, the merger, consolidation or conversion of the Company. In order to 

implement the admission to the Company of each Special Member, each person acting as an 

Independent Director pursuant to Section 10 shall execute a counterpart to this Agreement. Prior 

to its admission to the Company as Special Member, each person acting as an Independent 

Director pursuant to Section 10 shall not be a member of the Company. 

Section 6. Certificates. 

James G. Leyden, Jr. is hereby designated as an "authorized person" within the meaning 

of the Act, and has executed, delivered and filed the Certificate of Formation of the Company 

with the Secretary of State of the State of Delaware. Upon the filing of the Certificate of 

Formation with the Secretary of State of the State of Delaware, his powers as an "authorized 

person" ceased, and the Member thereupon became the designated "authorized person" and shall 

continue as the designated "authorized person" within the meaning of the Act. The Member or 

an Officer shall execute, deliver and file any other certificates (and any amendments and/or 

restatements thereof) necessary for the Company to qualify to do business in the State of Nevada 

and in any other jurisdiction in which the Company may wish to conduct business. 
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The existence of the Company as a separate legal entity shall continue until cancellation 

of the Certificate of Formation as provided in the Act. 

Section 7. Purposes. 

(a) Notwithstanding anything to the contrary in this Agreement or in any other 

document governing the formation, management or operation of the Company, the sole purpose 

to be conducted or promoted by the Company is to engage in the following activities: 

@ to acquire, own, hold, lease, operate, manage, maintain, develop and 

improve, the Property (as defined in the Loan Documents); 

(ii) _ to enter into and perform its obligations under the Loan Documents; 

(iii) to sell, transfer, service, convey, dispose of, pledge, assign, borrow money 

against, finance, refinance or otherwise deal with the Property to the 

extent permitted under the Loan Documents; and 

(iv) to engage in any lawful act or activity and to exercise any powers 

permitted to limited liability companies organized under the laws of the 

State of Delaware that are related or incidental to and necessary, 

convenient or advisable for the accomplishment of the above-mentioned 

purposes. 

(b) The Company, and the Member, or any Director or Officer on behalf of the 

Company, may enter into and perform the Basic Documents and all documents, agreements, 

certificates, or financing statements contemplated thereby or related thereto, all without any 

further act, vote or approval of any Member, Director, Officer or other Person notwithstanding 

any other provision of this Agreement, the Act or applicable law, rule or regulation. The 

foregoing authorization shall not be deemed a restriction on the powers of the Member or any 

Director or Officer to enter into other agreements on behalf of the Company. 

Section 8. Powers. 

Subject to Section 9(j), the Company, and the Board of Directors and the Officers of the 

Company on behalf of the Company, (i) shall have and exercise all powers necessary, convenient 

or incidental to accomplish its purposes as set forth in Section 7 and (ii) shall have and exercise 

all of the powers and rights conferred upon limited liability companies formed pursuant to the 

Act. 

Section 9. Management. 

(a) Board of Directors. Subject to Section 9(j), the business and affairs of the 

Company shall be managed by or under the direction of a Board of one or more Directors 

designated by the Member. Subject to Section 10, the Member may determine at any time in its 
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sole and absolute discretion the number of Directors to constitute the Board. The authorized 

number of Directors may be increased or decreased by the Member at any time in its sole and 

absolute discretion, upon notice to all Directors, and subject in all cases to Section 10. The 

initial number of Directors shall be four of which two shall be Independent Directors pursuant to 

Section 10. Each Director elected, designated or appointed by the Member shall hold office until 

a successor is elected and qualified or until such Director's earlier death, resignation, expulsion 

or removal. Each Director shall execute and deliver the Management Agreement. Directors 

need not be Members. The initial Directors designated by the Member are listed on Schedule D 

hereto. 

(b) Powers. Subject to Section 9(j), the Board of Directors shall have the power to do 

any and all acts necessary, convenient or incidental to or for the furtherance of the purposes 

described herein, including all powers, statutory or otherwise. Subject to Section 7, the Board of 

Directors has the authority to bind the Company. 

(c) Meeting of the Board of Directors. The Board of Directors of the Company may 

hold meetings, both regular and special, within or outside the State of Delaware. Regular 

meetings of the Board may be held without notice at such time and at such place as shall from 

time to time be determined by the Board. Special meetings of the Board may be called by the 

President on not less than one day's notice to each Director by telephone, facsimile, mail, 

telegram or any other means of communication, and special meetings shall be called by the 

President or Secretary in like manner and with like notice upon the written request of any one or 

more of the Directors. 

(d) Quorum: Acts of the Board. At all meetings of the Board, a majority of the 

Directors (other than the Independent Directors) shall constitute a quorum for the transaction of 

business and, except as otherwise provided in any other provision of this Agreement, the act of a 

majority of the Directors present at any meeting at which there is a quorum shall be the act of the 

Board. If a quorum shall not be present at any meeting of the Board, the Directors present at 

such meeting may adjourn the meeting from time to time, without notice other than 

announcement at the meeting, until a quorum shall be present. Except as otherwise expressly 

provided in this Agreement, any action required or permitted to be taken at any meeting of the 

Board or of any committee thereof may be taken without a meeting if all members of the Board 

(other than the Independent Directors) or committee as the case may be, consent thereto in 

writing, and the writing or writings are filed with the minutes of proceedings of the Board or 

committee, as the case may be. 

(e) Electronic Communications. Members of the Board, or any committee designated 

by the Board, may participate in meetings of the Board, or any committee, by means of 

telephone conference or similar communications equipment that allows all Persons participating 

in the meeting to hear each other, and such participation in a meeting shall constitute presence in 

Person at the meeting. If all the participants are participating by telephone conference or similar 

communications equipment, the meeting shall be deemed to be held at the principal place of 

business of the Company. 

(f) Committees of Directors. 
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(@ The Board may, by resolution passed by a majority of the whole Board, 

designate one or more committees, each committee to consist of one or 

more of the Directors of the Company. The Board may designate one or 

more Directors as alternate members of any committee, who may replace 

any absent or disqualified member at any meeting of the committee. 

(ii) In the absence or disqualification of a member of a committee, the 

member or members thereof present at any meeting and not disqualified 

from voting, whether or not such members constitute a quorum, may 

unanimously appoint another member of the Board to act at the meeting in 

the place of any such absent or disqualified member. 

(iii) | Any such committee, to the extent provided in the resolution of the Board, 

and subject to, in all cases, Sections 9(j) and 10, shall have and may 

exercise all the powers and authority of the Board in the management of 

the business and affairs of the Company. Such committee or committees 

shall have such name or names as may be determined from time to time by 

resolution adopted by the Board. Each committee shall keep regular 

minutes of its meetings and report the same to the Board when required. 

(g) Compensation of Directors: Expenses. The Board shall have the authority to fix 

the compensation of Directors. The Directors may be paid their expenses, if any, of attendance 

at meetings of the Board, which may be a fixed sum for attendance at each meeting of the Board 

or a stated salary as Director. No such payment shall preclude any Director from serving the 

Company in any other capacity and receiving compensation therefor. Members of special or 

standing committees may be allowed like compensation for attending committee meetings. 

(h) Removal of Directors. Unless otherwise restricted by law, any Director or the 

entire Board of Directors may be removed or expelled, with or without cause, at any time by the 

Member, and, subject to Section 10, any vacancy caused by any such removal or expulsion may 

be filled by action of the Member. 

(i) Directors as Agents. To the extent of their powers set forth in this Agreement and 

subject to Section 9(j), the Directors are agents of the Company for the purpose of the 

Company's business, and the actions of the Directors taken in accordance with such powers set 

forth in this Agreement shall bind the Company. Notwithstanding the last sentence of Section 

18-402 of the Act, except as provided in this Agreement or in a resolution of the Directors, a 

Director may not bind the Company. 

Gg) Limitations on the Company's Activities. 

@ This Section 9(j) is being adopted to comply with certain provisions 

necessary to qualify the Company as a "special purpose" entity. 
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(ii) 

(iii) 

(iv) 

Notwithstanding anything to the contrary in this Agreement or in any 

other document governing the formation, management or operation of the 

Company, for so long as any Obligation is outstanding, neither the 

Member, the Special Member nor the Company shall amend, alter, change 

any of Sections 1, 5(b), 5(c), 6, 7, 8, 9, 10, 14, 16, 20(b), 20(f), 21, 22, 23, 

extent that the terms defined in Schedule A are used in any of the 

foregoing sections) (the “Special Purpose Provisions”), or any other 

provision of this or any other document governing the formation, 

management or operation of the Company in a manner that is inconsistent 

with any of the Special Purpose Provisions, unless the Lender consents in 

writing and the Rating Agency Condition is satisfied. Subject to this 

Section 9(j), the Member and the Special Member (as applicable) reserve 

the right to amend, alter, change or repeal any provisions contained in this 

Agreement in accordance with Section 32. In the event of any conflict 

between any of the Special Purpose Provisions and any other provision of 

this or any other document governing the formation, management or 

operation of the Company, the Special Purpose Provisions shall control. 

Notwithstanding any other provision of this Agreement or any other 

document governing the formation, management or operation of the 

Company, and notwithstanding any provision of law that otherwise so 

empowers the Company, the Member, the Board, any Officer or any other 

Person, neither the Member nor the Board nor any Officer nor any other 

Person shall be authorized or empowered, nor shall they permit the 

Company to, and the Company shall not, without the prior unanimous 

written consent of the Member and the Board (including all Independent 

Directors), take any Material Action, provided, however, that the Board 

may not vote on, or authorize the taking of, any Material Action, unless 

there are at least two Independent Directors then serving in such capacity. 

The Board, the Member and the Special Member (as applicable) shall 

cause the Company to do or cause to be done all things necessary to 

preserve and keep in full force and effect its existence, rights (charter and 

statutory) and franchises. Notwithstanding anything to the contrary in this 

Agreement or in any other document governing the formation, 

management or operation of the Company, the Board also shall cause the 

Company to and the Company shall: 

(A) not enter into any transaction of merger or consolidation, or 

liquidate or to the fullest extent permitted by law, dissolve itself (or suffer any 

liquidation or dissolution), or acquire by purchase or otherwise all or substantially 

all the business or assets of, or stock or other evidence of beneficial ownership of, 

any Person; 

(B) remain solvent and maintain adequate capital in light of its 

contemplated business operations; provided, however, that no Member is 
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obligated to contribute capital to the Company in excess of the amounts 

specifically agreed to be contributed pursuant to Section 13 hereof; 

(C) not fail to correct any known misunderstanding regarding its 

separate identity; 

(D) file its own tax returns and shall not permit its financial results to 

be consolidated or combined with those of any other Person for financial 

reporting purposes; except to the extent that the financial results of the Company 

are, pursuant to the requirements of applicable law or GAAP required to be, and 

are, in fact, included in the consolidated financial statements of the Member, 

provided such consolidated financial statements indicate that the Company and 

the Member are separate legal entities with separate liabilities and assets; and 

shall not permit any of its funds to be distributed, loaned or otherwise transferred 

to any other Person; 

(E) _ except for the Subaccounts (as defined in the Loan Documents), 

which shall be maintained in accordance with the Loan Documents, shall maintain 

bank accounts separate from any Person other than the Co-Borrowers; 

(F) maintain its books, records, resolutions and agreements as official 

records; 

(G) _ not commingle its funds or assets with those of any other Person, 

other than the Co-Borrowers; 

(H) hold its assets in its own name; 

conduct its business in its own name; 

(J) maintain separate books and records and prepare separate financial 

statements which are not consolidated or combined with the financial statements 

of any other Person; 

(K) pay its own liabilities, including the salaries of its own employees, 

if any, out of its own funds and assets; provided, however, that no Member is 

obligated to contribute capital to the Company in excess of the amounts 

specifically agreed to be contributed pursuant to Section 13 hereof; 

(L) observe all limited liability company formalities; 

(M) maintain an arm’s-length relationship with its Affiliates; 

(N) _ have no indebtedness other than Permitted Indebtedness (as 

defined in the Loan Documents); 

(O) except with respect to the Obligations under the Loan Documents, 

not assume or guarantee or become obligated for the debts of any other Person or 
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Section 10. 

hold out its credit as being available to satisfy the obligations of any other Person; 

(P) not acquire obligations or securities of its partners, members or 

shareholders; 

(Q) allocate fairly and reasonably shared expenses, including shared 

office space, and uses separate stationery, invoices and checks; 

(R) except in connection with the Obligations, not pledge its assets for 

the benefit of any other Person; 

(S) hold itself out and identify itself as a separate and distinct entity 

under its own name and not as a division or part of any other Person; 

(T) maintain its assets in such a manner that it will not be costly or 

difficult to segregate, ascertain or identify its individual assets from those of any 

Person other than the Co-Borrowers; 

(U) not make loans to any Person; 

(V) not identify its partners, members or shareholders, or any Affiliate 

of any of them, as a division or part of the Company; 

(W) not be a party to any transaction with its partners, members, 

shareholders or Affiliates except in the ordinary course of its business and on 

terms which are intrinsically fair and are no less favorable to it than would be 

obtained in a comparable arm’s-length transaction with an unrelated third party; 

(X) not have any obligation to indemnify its Members, directors, 

officers, representatives or Independent Directors, or if it has such an obligation, 

such obligation is fully subordinated to the Obligations and such indemnification 

obligations will not, to the fullest extent permitted by law, constitute a claim 

against such Person if cash flow in excess of the Obligations is not sufficient to 

satisfy such indemnification obligations; and the Company’s organizational 

documents shall require, to the fullest extent permitted by law, including section 

18-1101(c) of the Act, consideration of the interests of the creditors of the 

Company in connection with all limited liability company actions; and 

(Y) _ to the fullest extent permitted by law, including Section 18-1101(c) 

of the Act, consider the interests of its creditors in connection with all limited 

liability company actions. 

Independent Directors. 

As long as any Obligation is outstanding, the Member shall cause the Company at all 

times to have at least two Independent Directors who will be appointed by the Member. To the 

fullest extent permitted by law, including Section 18-1101(c) of the Act, the Independent 

Directors shall consider only the interests of the Company and its creditors in acting or otherwise 
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voting on the matters referred to in Section 9(j)(iii). No resignation or removal of an 

Independent Director, and no appointment of a successor Independent Director, shall be effective 

until such successor (i) shall have accepted his or her appointment as an Independent Director by 

a written instrument, which may be a counterpart signature page to the Management Agreement 

and (ii) shall have executed a counterpart to this Agreement as required by Section 5(c). In the 

event of a vacancy in the position of Independent Director, the Member shall, as soon as 

practicable, appoint a successor Independent Director. All right, power and authority of the 

Independent Directors shall be limited to the extent necessary to exercise those rights and 

perform those duties specifically set forth in this Agreement. Except as provided in the second 

sentence of this Section 10, in exercising their rights and performing their duties under this 

Agreement, any Independent Director shall have a fiduciary duty of loyalty and care similar to 

that of a director of a business corporation organized under the General Corporation Law of the 

State of Delaware. No Independent Director shall at any time serve as trustee in bankruptcy for 

any Affiliate of the Company. 

Section 11. Officers. 

(a) Officers. The initial Officers of the Company shall be designated by the Member. 

The additional or successor Officers of the Company shall be chosen by the Board and shall 

consist of at least a President, a Secretary and a Treasurer. The Board of Directors may also 

choose one or more Vice Presidents, Assistant Secretaries and Assistant Treasurers. Any 

number of offices may be held by the same person. The Board shall choose a President, a 

Secretary and a Treasurer. The Board may appoint such other Officers and agents as it shall 

deem necessary or advisable who shall hold their offices for such terms and shall exercise such 

powers and perform such duties as shall be determined from time to time by the Board. The 

salaries of all Officers and agents of the Company shall be fixed by or in the manner prescribed 

by the Board. The Officers of the Company shall hold office until their successors are chosen 

and qualified. Any Officer may be removed at any time, with or without cause, by the 

affirmative vote of a majority of the Board. Any vacancy occurring in any office of the 

Company shall be filled by the Board. The initial Officers of the Company designated by the 

Member are listed on Schedule E hereto. 

(b) President. The President shall be the chief executive officer of the Company, 

shall preside at all meetings of the Board, shall be responsible for the general and active 

management of the business of the Company and shall see that all orders and resolutions of the 

Board are carried into effect. The President or any other Officer authorized by the President or 

the Board shall execute all bonds, mortgages and other contracts, except: (i) where required or 

permitted by law or this Agreement to be otherwise signed and executed, including Section 7(b); 

(ii) where signing and execution thereof shall be expressly delegated by the Board to some other 

Officer or agent of the Company, and (iii) as otherwise permitted in Section 11(c). 

(c) Vice President. In the absence of the President or in the event of the President's 

inability to act, the Vice President, if any (or in the event there be more than one Vice President, 

the Vice Presidents in the order designated by the Directors, or in the absence of any designation, 

then in the order of their election), shall perform the duties of the President, and when so acting, 

shall have all the powers of and be subject to all the restrictions upon the President. The Vice 
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Presidents, if any, shall perform such other duties and have such other powers as the Board may 

from time to time prescribe. 

(d) Secretary and Assistant Secretary. The Secretary shall be responsible for filing 

legal documents and maintaining records for the Company. The Secretary shall attend all 

meetings of the Board and record all the proceedings of the meetings of the Company and of the 

Board in a book to be kept for that purpose and shall perform like duties for the standing 

committees when required. The Secretary shall give, or shall cause to be given, notice of all 

meetings of the Member, if any, and special meetings of the Board, and shall perform such other 

duties as may be prescribed by the Board or the President, under whose supervision the Secretary 

shall serve. The Assistant Secretary, or if there be more than one, the Assistant Secretaries in the 

order determined by the Board (or if there be no such determination, then in order of their 

election), shall, in the absence of the Secretary or in the event of the Secretary's inability to act, 

perform the duties and exercise the powers of the Secretary and shall perform such other duties 

and have such other powers as the Board may from time to time prescribe. 

(e) Treasurer and Assistant Treasurer. The Treasurer shall have the custody of the 

Company funds and securities and shall keep full and accurate accounts of receipts and 

disbursements in books belonging to the Company and shall deposit all moneys and other 

valuable effects in the name and to the credit of the Company in such depositories as may be 

designated by the Board. The Treasurer shall disburse the funds of the Company as may be 

ordered by the Board, taking proper vouchers for such disbursements, and shall render to the 

President and to the Board, at its regular meetings or when the Board so requires, an account of 

all of the Treasurer's transactions and of the financial condition of the Company. The Assistant 

Treasurer, or if there shall be more than one, the Assistant Treasurers in the order determined by 

the Board (or if there be no such determination, then in the order of their election), shall, in the 

absence of the Treasurer or in the event of the Treasurer's inability to act, perform the duties and 

exercise the powers of the Treasurer and shall perform such other duties and have such other 

powers as the Board may from time to time prescribe. 

(ff) Officers as Agents. The Officers, to the extent of their powers set forth in this 

Agreement or otherwise vested in them by action of the Board not inconsistent with this 

Agreement, are agents of the Company for the purpose of the Company's business and, subject to 

Section 9(j). the actions of the Officers taken in accordance with such powers shall bind the 

Company. 

(g) Duties of Board and Officers. Except to the extent otherwise provided herein, 

each Director and Officer shall have a fiduciary duty of loyalty and care similar to that of 

directors and officers of business corporations organized under the General Corporation Law of 

the State of Delaware. 

Section 12. _ Limited Liability. 

Except as otherwise expressly provided by the Act, the debts, obligations and liabilities 

of the Company, whether arising in contract, tort or otherwise, shall be the debts, obligations and 

liabilities solely of the Company, and neither the Member nor the Special Member nor any 
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Director shall be obligated personally for any such debt, obligation or liability of the Company 

solely by reason of being a Member, Special Member or Director of the Company. 

Section 13. Capital Contributions. 

The Member will contribute to the Company the property listed on Schedule B attached 

hereto on or before the date of the Loan Agreement. In accordance with Section 5(c), the Special 

Member shall not be required to make any capital contributions to the Company. 

Section 14. Additional Contributions. 

The Member is not required to make any additional capital contribution to the Company. 

However, the Member may make additional capital contributions to the Company at any time 

upon the written consent of such Member. To the extent that the Member makes an additional 

capital contribution to the Company, the Member shall revise Schedule B of this Agreement. 

The Member and the Special Member shall not have any duty or obligation to any creditor of the 

Company to make any contribution to the Company or to issue any call for capital pursuant to 

this Agreement. 

Section 15. Allocation of Profits and Losses. 

The Company's profits and losses shall be allocated to the Member. 

Section 16. _ Distributions. 

Distributions of capital shall be made to the Member at the times and in the aggregate 

amounts determined by the Board. Notwithstanding any provision to the contrary contained in 

this Agreement, the Company shall not be required to make a distribution to the Member on 

account of its interest in the Company if such distribution would violate Section 18-607 of the 

Act or any other applicable law or any Basic Document or would constitute a default under the 

Loan Documents. 

Section 17. | Books and Records. 

The Board shall keep or cause to be kept complete and accurate books of account and 

records with respect to the Company's business. The books of the Company shall at all times be 

maintained by the Board. The Member and its duly authorized representatives shall have the 

right to examine the Company books, records and documents during normal business hours. The 

Company, and the Board on behalf of the Company, shall not have the right to keep confidential 

from the Member any information that the Board would otherwise be permitted to keep 

confidential from the Member pursuant to Section 18-305(c) of the Act. The Company's books 

of account shall be kept using the method of accounting determined by the Member. The 

Company's independent auditor, if any, shall be an independent public accounting firm selected 

by the Member. 
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Section 18. Reports. 

(a) Within 60 days after the end of each fiscal quarter, the Board shall cause to be 

prepared an unaudited report setting forth as of the end of such fiscal quarter: 

@ unless such quarter is the last fiscal quarter, a balance sheet of the 

Company; and 

(ii) unless such quarter is the last fiscal quarter, an income statement of the 

Company for such fiscal quarter. 

(b) The Board shall use diligent efforts to cause to be prepared and mailed to the 

Member, within 90 days after the end of each fiscal year, an audited or unaudited report setting 

forth as of the end of such fiscal year: 

@ a balance sheet of the Company; 

(ii) an income statement of the Company for such fiscal year; and 

(iii) | a statement of the Member's capital account. 

(c) The Board shall, after the end of each fiscal year, use reasonable efforts to cause 

the Company's independent accountants, if any, to prepare and transmit to the Member as 

promptly as possible any such tax information as may be reasonably necessary to enable the 

Member to prepare its federal, state and local income tax returns relating to such fiscal year. 

Section 19. | Other Business. 

The Member, the Special Member and any Affiliate of the Member or the Special 

Member may engage in or possess an interest in other business ventures (unconnected with the 

Company) of every kind and description, independently or with others notwithstanding any 

provision to the contrary at law or at equity. The Company shall not have any rights in or to 

such independent ventures or the income or profits therefrom by virtue of this Agreement, 

regardless of whether any such other ventures are competitive with the business of the Company. 

Section 20. Exculpation and Indemnification. 

(a) Neither the Member nor the Special Member nor any Officer, Director, employee 

or agent of the Company nor any employee, representative, agent or Affiliate of the Member or 

the Special Member (collectively, the "Covered Persons") shall, to the fullest extent permitted by 

law, be liable to the Company or any other Person that is a party to or is otherwise bound by this 

Agreement, for any loss, damage or claim incurred by reason of any act or omission performed 

or omitted by such Covered Person in good faith on behalf of the Company and in a manner 

reasonably believed to be within the scope of the authority conferred on such Covered Person by 

this Agreement, except that a Covered Person shall be liable for any such loss, damage or claim 

incurred by reason of such Covered Person's gross negligence or willful misconduct. 
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(b) To the fullest extent permitted by applicable law, a Covered Person shall be 

entitled to indemnification from the Company for any loss, damage or claim incurred by such 

Covered Person by reason of any act or omission performed or omitted by such Covered Person 

in good faith on behalf of the Company and in a manner reasonably believed to be within the 

scope of the authority conferred on such Covered Person by this Agreement, except that no 

Covered Person shall be entitled to be indemnified in respect of any loss, damage or claim 

incurred by such Covered Person by reason of such Covered Person's gross negligence or willful 

misconduct with respect to such acts or omissions; provided, however, that any indemnity under 

this Section 20 by the Company shall be provided out of and to the extent of Company assets 

only, and the Member and the Special Member shall not have personal liability on account 

thereof; and provided further, that so long as any Obligation is outstanding, no indemnity 

payment from funds of the Company (as distinct from funds from other sources, such as 

insurance) of any indemnity under this Section 20 shall be payable from amounts allocable to 

any other Person pursuant to the Basic Documents. 

(c) To the fullest extent permitted by applicable law, expenses (including legal fees) 

incurred by a Covered Person defending any claim, demand, action, suit or proceeding shall, 

from time to time, be advanced by the Company prior to the final disposition of such claim, 

demand, action, suit or proceeding upon receipt by the Company of an undertaking by or on 

behalf of the Covered Person to repay such amount if it shall be determined that the Covered 

Person is not entitled to be indemnified as authorized in this Section 20. 

(d) | A Covered Person shall be fully protected in relying in good faith upon the 

records of the Company and upon such information, opinions, reports or statements presented to 

the Company by any Person as to matters the Covered Person reasonably believes are within 

such other Person's professional or expert competence and who has been selected with 

reasonable care by or on behalf of the Company, including information, opinions, reports or 

statements as to the value and amount of the assets, liabilities, or any other facts pertinent to the 

existence and amount of assets from which distributions to the Member might properly be paid. 

(e) To the extent that, at law or in equity, a Covered Person has duties (including 

fiduciary duties) and liabilities relating thereto to the Company or to any other Covered Person, a 

Covered Person acting under this Agreement shall not be liable to the Company or to any other 

Covered Person for its good faith reliance on the provisions of this Agreement or any approval or 

authorization granted by the Company or any other Covered Person. The provisions of this 

Agreement, to the extent that they restrict the duties and liabilities of a Covered Person otherwise 

existing at law or in equity, are agreed by the Member and the Special Members to replace such 

other duties and liabilities of such Covered Person. 

(69) The foregoing provisions of this Section 20 shall survive any termination of this 

Agreement. 

Section 21. Assignments. 

Subject to Section 23 and any transfer restrictions contained in the Loan Documents, the 

Member may pledge or assign in whole or in part its limited liability company interest in the 

Company. Subject to Section 23, if the Member transfers all of its limited liability company 
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interest in the Company pursuant to this Section 21, the transferee shall be admitted to the 

Company as a member of the Company upon its execution of an instrument signifying its 

agreement to be bound by the terms and conditions of this Agreement, which instrument may be 

a counterpart signature page to this Agreement and upon the registration of the limited liability 

company interest of the Company on the books of the Company maintained by the Board 

pursuant to Section 36. Such admission shall be deemed effective immediately prior to the 

transfer and, immediately following such admission, the transferor Member shall cease to be a 

member of the Company. Notwithstanding any other provision of this Agreement, any successor 

to a Member by merger or consolidation in compliance with the Basic Documents shall, without 

further act, be the Member hereunder, and such merger or consolidation shall not constitute an 

assignment for purposes of this Agreement and the Company shall continue without dissolution. 

Section 22. _ Resignation. 

So long as any Obligation is outstanding, the Member may not resign, except as 

permitted under the Basic Documents and if the Lender consents in writing and the Rating 

Agency Condition is satisfied and if an additional member is admitted to the Company pursuant 

to Section 23. If the Member is permitted to resign pursuant to this Section 22, an additional 

member of the Company shall be admitted to the Company, subject to Section 23, upon its 

execution of an instrument signifying its agreement to be bound by the terms and conditions of 

this Agreement, which instrument may be a counterpart signature page to this Agreement and 

upon the registration of the limited liability company interest of the Company on the books of the 

Company maintained by the Board pursuant to Section 36. Such admission shall be deemed 

effective immediately prior to the resignation and, immediately following such admission, the 

resigning Member shall cease to be a member of the Company. 

Section 23. | Admission of Additional Members and_Transfers of Indirect Interests. 

One or more additional Members of the Company may be admitted to the Company with 

the written consent of the Member upon the registration of the limited liability company interest 

of the Company on the books of the Company maintained by the Board pursuant to Section 36; 

provided, however, that, notwithstanding the foregoing, no additional Member may be admitted 

to the Company pursuant to Sections 21, 22 or 23, other than pursuant to Section 24(a) or 

Section 5(c), and no transfer of any direct or to the fullest extent permitted by law indirect 

interest in the Company may be made that results in a Change in Control of the Company, except 

as may be expressly provided otherwise in the Loan Documents, unless (1) the Rating Agency 

Condition is satisfied and (2) the Lender consents in writing 

Section 24. _ Dissolution. 

(a) The Company shall be dissolved, and its affairs shall be wound up upon the first 

to occur of the following: (i) the termination of the legal existence of the last remaining member 

of the Company or the occurrence of any other event which terminates the continued 

membership of the last remaining member of the Company in the Company unless the Company 

is continued without dissolution in a manner required under Section 5(c) or this Section 24(a) or 

permitted by this Agreement or the Act or (ii) the entry of a decree of judicial dissolution under 
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Section 18-802 of the Act. Upon the occurrence of any event that causes the last remaining 

member of the Company to cease to be a member of the Company or that causes the Member to 

cease to be a member of the Company (other than (i) upon an assignment by the Member of all 

of its limited liability company interest in the Company and the admission of the transferee 

pursuant to Sections 21 and 23, or (ii) the resignation of the Member and the admission of an 

additional member of the Company pursuant to Sections 22 and 23), to the fullest extent 

permitted by law, the personal representative of such member is hereby authorized to, and shall, 

within 90 days after the occurrence of the event that terminated the continued membership of 

such member in the Company, agree in writing (i) to continue the Company and (ii) to the 

admission of the personal representative or its nominee or designee, as the case may be, as a 

substitute member of the Company, effective as of the occurrence of the event that terminated 

the continued membership of the last remaining member of the Company or the Member in the 

Company. 

(b) Notwithstanding any other provision of this Agreement, the Bankruptcy of the 

Member or a Special Member or any additional member shall not cause the Member or Special 

Member or additional member, respectively, to cease to be a member of the Company and upon 

the occurrence of such an event, the Company shall continue without dissolution. 

(c) Notwithstanding any other provision of this Agreement, each of the Member, the 

Special Member and any additional member waive any right it might have to agree in writing to 

dissolve the Company upon the Bankruptcy of the Member, Special Member or additional 

member, or the occurrence of an event that causes the Member, Special Member or additional 

member to cease to be a member of the Company. 

(d) In the event of dissolution, the Company shall conduct only such activities as are 

necessary to wind up its affairs (including the sale of the assets of the Company in an orderly 

manner), and the assets of the Company shall be applied in the manner, and in the order of 

priority, set forth in Section 18-804 of the Act. 

(e) The Company shall terminate when (ji) all of the assets of the Company, after 

payment of or due provision for all debts, liabilities and obligations of the Company shall have 

been distributed to the Member in the manner provided for in this Agreement and (ii) the 

Certificate of Formation shall have been canceled in the manner required by the Act. 

Section 25. | Waiver of Partition; Nature of Interest. 

To the fullest extent permitted by law, each of the Member and the Special Members, and 

any additional member admitted to the Company hereby irrevocably waives any right or power 

that such Person might have to cause the Company or any of its assets to be partitioned, to cause 

the appointment of a receiver for all or any portion of the assets of the Company, to compel any 

sale of all or any portion of the assets of the Company pursuant to any applicable law or to file a 

complaint or to institute any proceeding at law or in equity to cause the dissolution, liquidation, 

winding up or termination of the Company. The Member shall not have any interest in any 

specific assets of the Company, and the Member shall not have the status of a creditor with 

respect to any distribution pursuant to Section 16 hereof. The interest of the Member in the 

Company is personal property. 
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Section 26. Tax Status. 

It is intended that the Company shall be a disregarded entity for federal, state, and local 

income tax purposes. 

Section 27. Benefits of Agreement: No Third-Party Rights. 

With the exception of the Lender under the Basic Documents while the Obligations 

remain outstanding, none of the provisions of this Agreement shall be for the benefit of or 

enforceable by any creditor of the Company or by any creditor of the Member or a Special 

Member, and nothing in this Agreement shall be deemed to create any right in any Person (other 

than Covered Persons) not a party hereto, and this Agreement shall not be construed in any 

respect to be a contract in whole or in part for the benefit of any third Person, except as provided 

in Section 30. 

Section 28. Severability of Provisions. 

Each provision of this Agreement shall be considered severable and if for any reason any 

provision or provisions herein are determined to be invalid, unenforceable or illegal under any 

existing or future law, such invalidity, unenforceability or illegality shall not impair the operation 

of or affect those portions of this Agreement which are valid, enforceable and legal. 

Section 29. _ Entire Agreement. 

This Agreement constitutes the entire agreement of the parties with respect to the subject 

matter hereof. 

Section 30. Binding Agreement. 

Notwithstanding any other provision of this Agreement, the Member agrees that this 

Agreement, including, without limitation, the Special Purpose Provisions, constitutes a legal, 

valid and binding agreement of the Member, and is enforceable against the Member by the 

Independent Directors and the Lender, in accordance with its terms. In addition, the Independent 

Directors and the Lender (while the Obligations remain outstanding) shall be intended 

beneficiaries of this Agreement. 

Section 31. | Governing Law. 

This Agreement shall be governed by and construed under the laws of the State of 

Delaware (without regard to conflict of laws principles), all rights and remedies being governed 

by said laws. 

317358-4-W 16 

Mitch0163177

42-0016
Case No.: A-16-740689-B

RA 000725



Section 32. Amendments. 

Subject to Section 9(j), this Agreement may be modified, altered, supplemented or 

amended pursuant to a written agreement executed and delivered by the Member. 

Notwithstanding anything to the contrary in this Agreement, so long as any Obligation is 

outstanding, this Agreement may not be modified, altered, supplemented or amended unless the 

Lender consents in writing and the Rating Agency Condition is satisfied except: (i) to cure any 

ambiguity or (ii) to convert or supplement any provision in a manner consistent with the intent of 

this Agreement and the other Basic Documents. 

Section 33. Counterparts. 

This Agreement may be executed in any number of counterparts, each of which shall be 

deemed an original of this Agreement and all of which together shall constitute one and the same 

instrument. 

Section 34. Notices. 

Any notices required to be delivered hereunder shall be in writing and personally 

delivered, mailed or sent by telecopy, electronic mail or other similar form of rapid transmission, 

and shall be deemed to have been duly given upon receipt (a) in the case of the Company, to the 

Company at its address in Section 2, (b) in the case of the Member, to the Member at its address 

as listed on Schedule B attached hereto and (c) in the case of either of the foregoing, at such 

other address as may be designated by written notice to the other party. 

Section 35. —_ Effectiveness. 

Pursuant to Section 18-201 (d) of the Act, this Agreement shall be effective as of the date 

hereof. 

Section 36. Limited Liability Company Interests 

(a) Each limited liability company interest in the Company shall constitute a 

"security" within the meaning of, and governed by, (i) Article 8 of the Uniform Commercial 

Code (including Section 8-102(a)(15) thereof) as in effect from time to time in the State of 

Delaware, and (ii) Article 8 of the Uniform Commercial Code of the State of New York and any 

other applicable jurisdiction that now or hereafter substantially includes the 1994 revisions to 

Article 8 thereof as adopted by the American Law Institute and the National Conference of 

Commissioners on Uniform State Laws and approved by the American Bar Association on 

February 14, 1995. 

(b) The limited liability company interests in the Company shall not be evidenced by 

certificates. The Board on behalf of the Company shall maintain books for the purpose of 

registering the issuance and transfer of limited liability company interests, and, upon any transfer 

of limited liability company interests in the Company, the Board on behalf of the Company shall 
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notify the registered owner of any applicable restrictions on the transfer of limited liability 

company interests. 

[SIGNATURE PAGE FOLLOWS] 
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IN WITNESS WHEREOF, the undersigned, intending to be legally bound hereby, has 

duly executed this Limited Liability Company Agreement as of the gee day of Argie 
2008. 

MEMBER: 

LAS VEGAS LAND PARTNERS LLC 

By: 

David J. Mitchell, Member 

By: ee 

Barnet L. Liberman, Member 

SPECIAL MEMBERS: 

CHERYL A. TUSSIE 

VICTORIA L. NOVACK | 
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IN WITNESS WHEREOF, the undersigned, intending to be legally bound hereby, has 

duly executed this Limited Liability Company Agreement as of the 5 day of Argre 5 
2008. 

MEMBER: 

LAS VEGAS LAND PARTNERS LLC 

SPECIAL MEMBERS: 

CHERYL A. TUSSIE 

VICTORIA L. NOVACK 
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IN WITNESS WHEREOF, the undersigned, intending to be legally bound hereby, has 

duly executed this Limited Liability Company Agreement as of the 34° day of Apaic, 
2008. 

MEMBER: 

LAS VEGAS LAND PARTNERS LLC 

I ce 

David J. Mitchell, Member 

FG er 
Bamet L. Liberman, Member 

SPECIAL MEMBERS: 

a L.NOVACK 
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SCHEDULE A 

Definitions 

A. Definitions 

When used in this Agreement, the following terms not otherwise defined herein have the 

following meanings: 

"Act" has the meaning set forth in the preamble to this Agreement. 

"Affiliate" means, with respect to any Person, any other Person directly or indirectly 

Controlling or Controlled by or under direct or indirect common Control with such Person. 

"Agreement" means this Limited Liability Company Agreement of the Company, 

together with the schedules attached hereto, as amended, restated or supplemented or otherwise 

modified from time to time. 

"Bankruptcy" means, with respect to any Person, if such Person (i) makes an assignment 

for the benefit of creditors, (ii) files a voluntary petition in bankruptcy, (iii) is adjudged a 

bankrupt or insolvent, or has entered against it an order for relief, in any bankruptcy or 

insolvency proceedings, (iv) files a petition or answer seeking for itself any reorganization, 

arrangement, composition, readjustment, liquidation or similar relief under any statute, law or 

regulation, (v) files an answer or other pleading admitting or failing to contest the material 

allegations of a petition filed against it in any proceeding of this nature, (vi) seeks, consents to or 

acquiesces in the appointment of a trustee, receiver or liquidator of the Person or of all or any 

substantial part of its properties, or (vii) if 120 days after the commencement of any proceeding 

against the Person seeking reorganization, arrangement, composition, readjustment, liquidation 

or similar relief under any statute, law or regulation, if the proceeding has not been dismissed, or 

if within 90 days after the appointment without such Person's consent or acquiescence of a 

trustee, receiver or liquidator of such Person or of all or any substantial part of its properties, the 

appointment is not vacated or stayed, or within 90 days after the expiration of any such stay, the 

appointment is not vacated or (viii) admits in writing its inability to pay its debts generally as 

such debts become due. The foregoing definition of "Bankruptcy" is intended to replace and 

shall supersede and replace the definition of "Bankruptcy" set forth in Sections 18-101(1) and 

18-304 of the Act. 

"Basic Documents" means this Agreement, the Management Agreement, the Loan 

Documents, the TIC Agreement, the TIC Management Agreement and all documents and 

certificates contemplated thereby or delivered in connection therewith. 

"Board" or "Board of Directors" means the Board of Directors of the Company. 
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"Certificate of Formation" means the Certificate of Formation of the Company filed with 

the Secretary of State of the State of Delaware on April 3, 2008, as may be amended or amended 

and restated from time to time. 

“Change in Control of the Company” means (a) a transfer resulting in a Person that 

owned less than 49% of the direct or indirect equity interests in the Company upon the closing of 

the Loan owning 49% or more of such equity interests after the transfer, (b) a transfer or 

transfers after the closing of the Loan that aggregate of 49% or more of the direct or indirect 

equity interests in the Company or (c) a change in the equity owners that Control the Company 

“Co-Borrowers” means each of (i) FC RTC 39, LLC, a Delaware limited liability 

company and (ii) FC RTC 20, LLC, a Delaware limited liability company, each of which, 

together with the Company, owns the Project as tenants-in-common. 

"Company" means Wink One LLC, a Delaware limited liability company. 

"Control" means the possession, directly or indirectly, of the power to direct or cause the 

direction of the management or policies of a Person, whether through the ownership of voting 

securities or general partnership or managing member interests, by contract or otherwise. 

"Controlling" and "Controlled" shall have correlative meanings. Without limiting the generality 

of the foregoing, a Person shall be deemed to Control any other Person in which it owns, directly 

or indirectly, a majority of the ownership interests. 

"Covered Persons" has the meaning set forth in Section 20(a). 

"Directors" means the Persons elected to the Board of Directors from time to time by the 

Member, including the Independent Directors, in their capacity as managers of the Company. A 

Director is hereby designated as a "manager" of the Company within the meaning of Section 

18-101(10) of the Act. 

"Independent Director" means a natural Person who is not at the time of initial 

appointment, or at any time while serving as a director of the Company, and has not been at any 

time during the preceding five (5) years: (a) a stockholder, manager, director, officer, employee, 

partner, member, attorney or counsel of the Company (other than an Independent Director, 

Special Member or like capacity), or an Affiliate of the Company; (b) a creditor, customer, 

supplier or other Person who derives any of its purchases or revenues from its activities with the 

Company or any Affiliate of the Company; (c) a Person controlling or under common control 

with any such stockholder, partner, member, creditor, customer, supplier or other person; or (d) a 

member of the immediate family of any such stockholder, director, officer, employee, partner, 

member, creditor, customer, supplier or other Person. A natural Person who satisfies the 

foregoing definition other than item (b) shall not be disqualified from serving as an Independent 

Director of the Company if such individual is an Independent Director provided by a nationally- 

recognized company that provides professional independent directors or analogous offices and 

that also provides other corporate services in the ordinary course of its business to the Company 

or any Affiliate of the Company, or, if such natural Person receives customary director’s fees for 
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serving subject to the limitation on fees set forth below. A natural Person who otherwise 

satisfies the foregoing shall not be disqualified from serving as an Independent Director of the 

Company if such individual is at the time of initial appointment, or at any time while serving as 

an Independent Director of the Company, an independent director, member or manager of a 

“special purpose entity” affiliated with the Company (other than any Person which owns any 

direct or indirect equity interest in the Company) if such individual is an Independent Director 

provided by a nationally-recognized company that provides professional independent directors or 

managers if the Person serving as such independent Person does not derive more than 5% of his 

or her annual income from serving as an Independent Director of the Company or any affiliate of 

the Company. For purposes of this paragraph, a “special purpose entity” is an entity, whose 

organizational documents contain restrictions on its activities and impose requirements intended 

to preserve a Person’s separateness that are substantially similar to those of the Company, and 

provide, inter alia, that it: (a) is organized for the limited purpose of owning and operating one 

or more properties, being the general partner or a member of a borrower or, in a securitization 

context, the limited purpose of issuing mortgage or asset-backed securities; (b) has restrictions 

on its ability to incur indebtedness, dissolve, liquidate, consolidate, merge and/or sell assets; (c) 

may not file voluntarily a bankruptcy petition on its own behalf or on behalf of such entity 

without the consent of the independent director, manager or member; and (d) shall conduct itself 

and cause the itself to conduct itself in accordance with certain “separateness covenants,” 

including, but not limited to, the maintenance of its and such entity’s books, records, bank 

accounts and assets separate from those of any other person or entity. 

“Lender” means CTL Lending Group, LLC, a Delaware limited liability company in its 

capacity as lender under the Loan Agreement, together with its successors and assigns. 

“Loan” means that certain loan in the amount of $25,000,000.00 to be made by Lender to 

the Company and the Co-Borrowers in accordance with the terms, conditions and provisions of 

the Loan Documents. 

“Loan Agreement” means that certain Loan Agreement dated by and among the 

Company, the Co-Borrowers and Lender. 

“Loan Documents” means the following documents and instruments, as the same may be 

amended from time to time: 

(a) Deed of Trust Note (the “Note) made by the Company and the Co-Borrowers to 

Lender in the principal amount of $25,000,000.00 

(b) Loan Agreement; 

(c) Deed of Trust, Security Agreement, Assignment of Leases and Rents and Fixture 

Filing given by the Company and the Co-Borrowers in favor of First American 

Title Insurance Company, as trustee, in trust for the benefit of Lender and 

covering the Property; 
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(d) Assignment of Leases and Rents given by the Company and the Co-Borrowers to 

Lender; 

(e) Deposit Account Agreement by and among The Bank of New York Mellon, as the 

deposit bank, Borrower, Co-Borrower and Lender; 

(63) Guaranty of Recourse Obligations given by Forest City Enterprises, Inc., an Ohio 

corporation (“FCE”), David J. Mitchell, an individual, and Barnet L. Liberman, 

an individual, for the benefit of Lender; 

(g) Environmental and Hazardous Substances Indemnity Agreement from the 

Company, the Co-Borrowers, FCE, David J. Mitchell and Barnet L. Liberman for 

the benefit of Lender; 

(h) UCC Financing Statements made by the Company, as debtor, for the benefit of 

Lender, as secured party; 

(i) any other instruments or documents defined as “Loan Documents” in the Loan 

Agreement. 

"Management Agreement" means the agreement of the Directors in the form attached 

hereto as Schedule C. The Management Agreement shall be deemed incorporated into, and a 

part of, this Agreement. 

"Material Action" means to the fullest extent permitted by law to liquidate or dissolve the 

Company in whole or in part, consolidate, merge or enter into any form of consolidation with or 

into any Person, or convey, transfer or lease the assets of the Company substantially as an entity 

to any Person or permit any Person to consolidate, merge or enter into any form of consolidation 

with or into the Company, to file any insolvency, or reorganization case or proceeding, to 

institute proceedings to have the Company be adjudicated bankrupt or insolvent, to institute 

proceedings under any applicable insolvency law, to seek any relief under any law relating to 

relief from debts or the protection of debtors, to consent to the filing or institution of bankruptcy 

or insolvency proceedings against the Company, to file a petition seeking, or consent to, 

reorganization or relief with respect to the Company under any applicable federal or state law 

relating to bankruptcy or insolvency, to seek or consent to the appointment of a receiver, 

liquidator, assignee, trustee, sequestrator, custodian, or any similar official of or for the Company 

or a substantial part of its property, to make any assignment for the benefit of creditors of the 

Company, to admit in writing the Company's inability to pay its debts generally as they become 

due, or to take action in furtherance of any of the foregoing. 

"Member" means Las Vegas Land Partners LLC, as the initial member of the Company, 

and includes any Person admitted as an additional member of the Company or a substitute 

member of the Company pursuant to the provisions of this Agreement, each in its capacity as a 

member of the Company; provided, however, the term "Member" shall not include the Special 

Members. 
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"Obligations" shall mean the indebtedness, liabilities and obligations of the Company 

under or in connection with the Loan Documents. 

"Officer" means an officer of the Company described in Section 11. 

"Person" means any individual, corporation, partnership, joint venture, limited liability 

company, limited liability partnership, association, joint stock company, trust, unincorporated 

organization, or other organization, whether or not a legal entity, and any governmental 

authority. 

“Property” shall have the meaning given thereto in Section 7(a) of this Agreement. 

"Rating Agency" has the meaning assigned to that term in the Loan Documents, or if no 

such defined term exists, means a nationally-recognized rating agency that is rating or that has 

rated the Loan or any pool of loans of which the Loan forms a part or any securities issued in 

connection with a securitization of the Loan or such pool of loans. 

"Rating Agency Condition" means with respect to any action taken at any time after the 

loan evidenced and secured by the Loan Documents has been sold or assigned to a securitization 

trust, that each Rating Agency shall have notified the Company in writing that such action will 

not result in a reduction, withdrawal, downgrade or qualification of the then current rating by 

such Rating Agency of the Loan or any pool of loans of which the Loan forms a part, or of any 

of securities issued by such securitization trust. 

"Special Member" means, upon such person's admission to the Company as a Member of 

the Company pursuant to Section 5(c), a person acting as Independent Director, in such person's 

capacity as a member of the Company. A Special Member shall only have the rights and duties 

expressly set forth in this Agreement. 

“Special Purpose Provisions” shall have the meaning given in Section 9(j)(ii) of this 

Agreement. 

“TIC Agreement” shall mean that certain Tenancy in Common Agreement dated as of 

the date hereof, by and among the Company and the Co-Borrowers. 

“TIC Management Agreement” shall mean that certain Tenancy in Common 

Management Agreement dated as of the date hereof, but and among the Company and the Co- 

Borrowers. 

B. Rules of Construction 

Definitions in this Agreement apply equally to both the singular and plural forms of the 

defined terms. The words "include" and "including" shall be deemed to be followed by the 

phrase "without limitation." The terms "herein," "hereof" and "hereunder" and other words of 

similar import refer to this Agreement as a whole and not to any particular Section, paragraph or 

subdivision. The Section titles appear as a matter of convenience only and shall not affect the 
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interpretation of this Agreement. All Section, paragraph, clause, Exhibit or Schedule references 

not attributed to a particular document shall be references to such parts of this Agreement. 
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SCHEDULE B 

Member 

LLC 

Membership 

Name Mailing Address Capital Contribution Interest 

LAS VEGAS c/o Mitchell Holdings the Property 100% 

LAND 41 E. 60th St., 6th Floor 

PARTNERS New York NY 10022 
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SCHEDULE C 

Management Agreement 

April __, 2008 

Las Vegas Land Partners LLC 

c/o Mitchell Holdings 

41 East 60" Street, 6” Floor 
New York, New York 10022 

Re: Management Agreement --_ Wink One LLC 

Ladies and Gentlemen: 

For good and valuable consideration, each of the undersigned Persons, who have been 

designated as directors of Wink One LLC, a Delaware limited liability company (the 

"Company"), in accordance with the Limited Liability Company Agreement of the Company, 

dated as of April __, 2008 as it may be amended or restated from time to time (the "LLC 

Agreement"), hereby agree as follows: 

1. Each of the undersigned accepts such Person's rights and authority as a Director 

under the LLC Agreement and agrees to perform and discharge such Person's duties and 

obligations as a Director under the LLC Agreement, and further agrees that such rights, 

authorities, duties and obligations under the LLC Agreement shall continue until such Person's 

successor as a Director is designated or until such Person's resignation or removal as a Director 

in accordance with the LLC Agreement. Each of the undersigned agrees and acknowledges that 

it has been designated as a "manager" of the Company within the meaning of the Delaware 

Limited Liability Company Act. 

2 So long as any Obligation is outstanding, each of the undersigned agrees, solely in 

its capacity as a creditor of the Company on account of any indemnification or other payment 

owing to the undersigned by the Company, not to acquiesce, petition or otherwise invoke or 

cause the Company to invoke the process of any court or governmental authority for the purpose 

of commencing or sustaining a case against the Company under any federal or state bankruptcy, 

insolvency or similar law or appointing a receiver, liquidator, assignee, trustee, custodian, 

sequestrator or other similar official of the Company or any substantial part of the property of the 

Company, or ordering the winding up or liquidation of the affairs of the Company. 

8 THIS MANAGEMENT AGREEMENT SHALL BE GOVERNED BY AND 

CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF DELAWARE, 

AND ALL RIGHTS AND REMEDIES SHALL BE GOVERNED BY SUCH LAWS 

WITHOUT REGARD TO PRINCIPLES OF CONFLICTS OF LAWS. 
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Initially capitalized terms used and not otherwise defined herein have the meanings set 

forth in the LLC Agreement. 

This Management Agreement may be executed in any number of counterparts, each of 

which shall be deemed an original of this Management Agreement and all of which together 

shall constitute one and the same instrument. 
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IN WITNESS WHEREOF, the undersigned have executed this Management Agreement 

as of the day and year first above written. 

317358-4-W 
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DAVID J. MITCHELL 

BARNET L. LIBERMAN 

CHERYL A. TUSSIE 

VICTORIA L. NOVACK 
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SCHEDULE D 

DIRECTORS 

1; DAVID J. MITCHELL 

2. BARNET L. LIBERMAN 

3. CHERYL A. TUSSIE (Independent Director) 

4, VICTORIA L. NOVACK (Independent Director) 
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SCHEDULE E 

OFFICERS TITLE 

David J. Mitchell President 

Barnet L. Liberman Vice President 

David J. Mitchell Treasurer 

Barnet L. Liberman Secretary 
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EXHIBIT C 

Resolutions 

317527-1-W 

Mitch0163195

42-0034
Case No.: A-16-740689-B

RA 000743



WRITTEN CONSENT OF THE DIRECTORS OF 

WINK ONE LLC 

The undersigned, being the Directors of Wink One LLC, a Delaware limited liability 

company (the “Company”), hereby consent to the following actions to be taken by the 

Company: 

RESOLVED, that the Company be, and hereby is, authorized to acquire all of Las Vegas 

Land Partners LLC’s (“LVLP”) (as successor-in-interest to Livework LLC and Livework 

Manager LLC) 40% tenancy-in-common interest in and to (the “Acquisition”): (i) in the 

premises located in Las Vegas, Nevada, as more fully described on Exhibit A annexed hereto 

(the “Property”), pursuant to that certain Grant, Bargain and Sale Deed, dated as of the date 

hereof from LVLP, as grantor, to Borrower, as grantee (the “Deed”); (ii) the lease affecting the 

Property by Assignment and Assumption of Lease dated as of the date hereof by and between 

LVLP, as assignor, and the Borrower, as assignee (the “Assignment of Lease”); and (iii) the 

fixtures and personal property at the Property by Bill of Sale dated as of the date hereof, by and 

between LVLP, as grantor, and the Borrower, as grantee (the “Bill of Sale” and together with the 

Deed and the Assignment of Lease, collectively, the “Acquisition Documents”); and be it 

further 

RESOLVED, that the Company be, and hereby is, authorized to enter into that certain 

Tenancy in Common Agreement dated as of the date hereof (the “Tenancy in Common 

Agreement”) with respect to the Property, by and among the Company, FC RTC 39, LLC and 

FC RTC 20, LLC (FC RTC 39, LLC and FC RTC 20 LLC shall be collectively referred to herein 

as the “Co- Borrowers”); and be it further 

RESOLVED, that the Company be, and hereby is, authorized to enter into that certain 

Tenancy in Common Management Agreement dated as of the date hereof (the “TIC 

Management Agreement”, and together with the Tenancy in Common Agreement, the “TIC 

Documents”) with respect to the Property, by and among the Company and Co-Borrowers; and 

be it further 

RESOLVED, that the Company be, and hereby is, authorized to borrow, along with the 

Co-Borrowers, from CTL Lending Group, LLC, (the “Lender”), the principal amount of 

$25,000,000.00 (the “Loan”), which Loan may be secured by a deed of trust covering the 

Property and by other assets of the Borrower and Co-Borrower and guaranteed by Forest City 

Enterprises, Inc., David J. Mitchell and Barnet L. Liberman; and be it further 

RESOLVED, that David Mitchell or Barnet Liberman, each as an officer of the 

Company be, and hereby are, individually authorized to execute and deliver, in connection with 

the foregoing, (a) the Acquisition Documents, or any other documents or instruments necessary 

or convenient to effect the Acquisition; (b) the TIC Documents, and any other documents 

necessary or related thereto; (c) (i) a Loan Agreement by and among the Lender, the Company 

and the Co-Borrowers, (ii) a Deed of Trust Note in the principal amount of $25,000,000.00 made 

by the Company and the Co-Borrowers in favor of the Lender; (iii) a Deed of Trust, Security 
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Agreement, Assignment of Leases and Rents and Fixture Filing in the principal amount of 

$25,000,000.00 made by the Company and the Co-Borrowers to First American Title Insurance 

Company, as trustee, for the benefit of the Lender; (iv) an Assignment of Leases and Rents made 

by the Company and the Co-Borrower to the Lender; (iv) a Hazardous Materials Indemnity made 

by the Company and the Co-Borrowers for the benefit of the Lender; (v) the Deposit Account 

Agreement by and among the Company, the Co-Borrowers, the Lender and The Bank of New 

York Mellon; and (vi) UCC-1 Financing Statements naming the Company and Co-Borrowers, as 

debtor, and the Lender, as secured party; and such other certificates, affidavits, instruments, 

indemnities and other documents as are or may be necessary, appropriate or convenient in 

connection with said Loan, Acquisition and TIC transactions; in each case, all in such form and 

containing such provisions as the member or officer executing the same may deem advisable, 

such determination to be conclusively evidenced by the execution and delivery thereof by any 

such member or officer, and to do such acts and things as may be necessary or, in the opinion of 

the member or officer executing the same, are desirable or proper to carry out the transactions 

contemplated by the foregoing resolution with the Lender, the Co-Borrower or the Grantor; such 

determination to be conclusively evidenced by such member’s or such officer’s signature; and be 

it further 

RESOLVED, that all actions of any kind heretofore taken by David Mitchell, Barnet 

Liberman, the Company, and/or any member, officer, director or representative of the Company 

in connection with the Acquisition, the Loan and the TIC transaction and any other matters 

contemplated by the foregoing resolutions are hereby confirmed, ratified and approved in all 

respects. 

[The remainder of this page is intentionally blank. | 
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IN WITNESS WHEREOF, the undersigned has signed this consent as of the ___ day 

of , 2008. 

BOARD OF DIRECTORS OF 

WINK ONE LLC: 

DAVID MITCHELL 

BARNET LIBERMAN 
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IN WITNESS WHEREOF. the undersigned has signed this consent as of the __ day 

of. ; 2008. 

BOARD OF DIRECTORS OF 

WINK ONE LLC: 

DAVID MITCHELL 
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EXHIBIT A 

The Property 

BEING LOTS 1 THROUGH 32, BLOCK 9 OF CLARK’S LAS VEGAS TOWNSITE 

RECORDED IN BOOK 1 OF PLATS, PAGE 37 OF OFFICIAL RECORDS CLARK. 

COUNTY, NEVADA, LYING WITHIN THE SOUTHWEST QUARTER (SW 4) OF 

SECTION 34, TOWNSHIP 20 SOUTH, RANGE 61 EAST, M.D.M., CITY OF LAS VEGAS, 

CLARK COUNTY, NEVADA; 

TOGETHER WITH THAT VACATED AREA RECORDED IN BOOK 20071030, 

DOCUMENT NO. 01765; 

EXCEPTING THEREFROM THE AREAS DEDICATED TO THE CITY OF LAS VEGAS IN 

BOOK 20010718, DOCUMENT NO. 01127, BOOK 20020611, DOCUMENT NO. 00433, 

AND BOOK 20071011, DOCUMENT NO. 03371; 

AS REVERTED BY THAT CERTAIN REVERSIONARY FINAL MAP OF FOREST CITY 

RECORDED DECEMBER 3, 2007 IN BOOK 138 OF PLATS, PAGE 95 OF OFFICIAL 

RECORDS. 
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