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CHRONOLOGICAL TABLE OF CONTENTS TO 

RESPONDENTS’ APPENDIX  

 

Date Description Volume/Bates No. 

08/21/17 Amended Complaint 

 

Volume 1, RA 1 – 

RA 34  

 

03/27/19 Plaintiffs’ Limited Opposition to the 

Mitchell Defendants’ Motion to 

Withdraw as Counsel of Record 

 

Volume 1, RA 35 

– RA 121  

 

 

04/22/19 Plaintiffs’ Motion to Compel 

Defendants’ Production of Documents 

on Order Shortening Time  

 

Volume 1, RA 122 

– RA 143  

 

 

05/30/19 Notice of Entry of Order Compelling 

Discovery, Awarding Sanctions, and 

Briefly Extending Discovery for 

Limited Purposes and Continuing the 

Trial Date 

 

Volume 1, RA 144 

– RA 155  

 

 

06/14/19 Plaintiffs’ Motion for Sanctions 

Pursuant to NRCP 37(b) and Motion to 

Extend Time for Plaintiffs’ Deadline 

for Supplemental Expert Report on 

Order Shortening Time 

 

Volume 1, RA 156 

– RA 227  

 

 

07/02/19 Supplement in Support of Monetary 

Sanctions and Request for Incremental 

Sanctions 

 

Volume 1, RA 228 

– RA 237  

 

 

08/30/19 Trial Brief Regarding Evidentiary 

Hearing – Discovery Sanctions 

 

Volume 2, RA 238 

– RA 314  

 

09/20/19 Order Re: Discovery Sanctions 

 

Volume 2, RA 315 

– RA 323  
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09/23/19 Notice of Entry of Order Re: Discovery 

Sanctions 

 

Volume 2, RA 324 

– RA 336  

 

10/07/19 Plaintiffs’ Opposition to Motion for 

Summary Judgment and 

Countermotion for Discovery Pursuant 

to NRCP 56(d) 

 

Volume 2, RA 337 

– RA 364  

 

 

10/17/19 Plaintiffs’ Opposition to The Mitchell 

Defendants’ Statement of Compliance 

and Motion for Additional Time for 

Further Production and Countermotion 

for Case Concluding Sanctions 

 

Volume 2, RA 365 

– RA 429  

 

 

11/17/19 Status Report Regarding The Mitchell 

Defendants’ Compliance with This 

Court’s Order Re: Discovery Sanctions 

 

Volume 3, RA 430 

– RA 434  

 

 

12/12/19 Appendix to Plaintiffs’ Opposition to 

Defendants’ Motion to Dismiss 

Plaintiffs’ Amended Complaint 

Pursuant to NRCP (12(b)(2) and 

12(b)(5), or in the Alternative Motion 

for Summary Judgment 

 

Volume 3, RA 435 

– RA 561  

 

 

12/12/19 Plaintiffs’ Opposition to Defendants’ 

Motion to Dismiss Plaintiffs’ Amended 

Complaint Pursuant to NRCP (12(b)(2) 

and 12(b)(5), or in the Alternative 

Motion for Summary Judgment 

 

Volume 3, RA 562 

– RA 583  

 

 

12/29/19 Defendants Barnet Liberman and 

Casino Coolidge, LLC’s Trial Brief 

 

Volume 3, RA 584 

– RA 594  
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TRIAL EXHIBITS 

 

Date Description Volume/Bates No. 

Undated Plaintiffs’ Trial Exhibit No. 4 

 

Volume 4, RA 605 – 

RA 650  

 

Undated Plaintiffs’ Trial Exhibit No. 6  

 

Volume 4, RA 651 – 

RA 679  

 

Undated Plaintiffs’ Trial Exhibit No. 7  

 

Volume 4, RA 680 – 

RA 681  

 

Undated Plaintiffs’ Trial Exhibit No. 8 

 

Volume 4, RA 682 – 

RA 684  

 

 

Undated Plaintiffs’ Trial Exhibit No. 11 

 

Volume 4, RA 685 – 

RA 692  

 

Undated Plaintiffs’ Trial Exhibit No. 16 

 

Volume 4, RA 693 – 

RA 695  

 

Undated Plaintiffs’ Trial Exhibit No. 22 

 

Volume 4, RA 696  

 

Undated Plaintiffs’ Trial Exhibit No. 24  

 

Volume 4, RA 697  

 

Undated Plaintiffs’ Trial Exhibit No. 25 

 

Volume 4, RA 698 – 

RA 700  

 

Undated 

 

Plaintiffs’ Trial Exhibit No. 28 

 

Volume 4, RA 701  

 

Undated Plaintiffs’ Trial Exhibit No. 39 

 

Volume 4, RA 702 – 

RA 705 

 

Undated Plaintiffs’ Trial Exhibit No. 41 

 

Volume 4, RA 706 – 

RA 709  
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Undated Plaintiffs’ Trial Exhibit No. 42 

 

Volume 4, RA 710 – 

RA 748  

 

Undated Plaintiffs’ Trial Exhibit No. 47 

 

Volume 5, RA 749 – 

RA 750  

 

Undated Plaintiffs’ Trial Exhibit No. 48 

 

Volume 5, RA 751 – 

RA 814 

 

Undated Plaintiffs’ Trial Exhibit No. 10005 

 

Volume 5, RA 815 – 

RA 826 

 

 Undated Plaintiffs’ Trial Exhibit No. 10006 

 

Volume 5, RA 827 – 

RA 849 

 

Undated Plaintiffs’ Trial Exhibit No. 10007 

 

Volume 5, RA 850 – 

RA 859 

 

Undated Plaintiffs’ Trial Exhibit No. 10008 

 

Volume 5, RA 860 – 

RA 883 

 

Undated Plaintiffs’ Trial Exhibit No. 10014 

 

Volume 5, RA 884 – 

RA 887 

 

Undated Plaintiffs’ Trial Exhibit No. 10015 

  

Volume 5, RA 888 – 

RA 899 

 

Undated Plaintiffs’ Trial Exhibit No. 10018 

 

Volume 5, RA 900 – 

RA 914 

 

Undated Plaintiffs’ Trial Exhibit No. 10022 

 

Volume 5, RA 915 – 

RA 919 

 

Undated Plaintiffs’ Trial Exhibit No. 10036 

 

Volume 5, RA 920 – 

RA 923 

 

Undated Plaintiffs’ Trial Exhibit No. 10037 

 

Volume 5, RA 924 – 

RA 927 
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Undated Plaintiffs’ Trial Exhibit No. 10038 

 

Volume 6, RA 928 – 

RA 1027 

 

Undated Plaintiffs’ Trial Exhibit No. 10039 

 

Volume 6, RA 1028 

– RA 1077 

 

Undated Plaintiffs’ Trial Exhibit No. 10042 

 

Volume 6, RA 1078 

– RA 1101 

 

Undated Plaintiffs’ Trial Exhibit No. 10043 – 

Part 1 

 

Volume 7, RA 1102 

– RA 1350 

 

Undated Plaintiffs’ Trial Exhibit No. 10043 – 

Part 2 

 

Volume 8, RA 1351 

– RA 1580 

  

Undated Plaintiffs’ Trial Exhibit No. 10043 – 

Part 3 

 

Volume 9, RA 1581 

– RA 1671 

 

Undated Plaintiffs’ Trial Exhibit No. 10044 – 

Part 1 

 

Volume 10, RA 1672 

– RA 1917 

 

Undated Plaintiffs’ Trial Exhibit No. 10044 – 

Part 2 

 

Volume 11, RA 1918 

– RA 2162 

 

Undated Plaintiffs’ Trial Exhibit No. 10045 – 

Part 1 

 

Volume 12, RA 2163 

– RA 2405 

 

Undated Plaintiffs’ Trial Exhibit No. 10045 – 

Part 2 

 

Volume 13, RA 2406 

– RA 2652 

 

Undated Plaintiffs’ Trial Exhibit No. 10045 – 

Part 3 

 

Volume 14, RA 2653 

– RA 2894 

 

Undated Plaintiffs’ Trial Exhibit No. 10045 – 

Part 4 

 

Volume 15, RA 2895 

– RA 2905 

 

Undated Plaintiffs’ Trial Exhibit No. 10046 – 

Part 1 

 

Volume 16, RA 2906 

– RA 3145 
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Undated Plaintiffs’ Trial Exhibit No. 10046 – 

Part 2 

 

Volume 17, RA 3146 

– RA 3394 

 

Undated Plaintiffs’ Trial Exhibit No. 10046 – 

Part 3 

 

Volume 18, RA 3395 

– RA 3644 

 

Undated Plaintiffs’ Trial Exhibit No. 10046 – 

Part 4 

 

Volume 19, RA 3645 

– RA 3749 

 

Undated Plaintiffs’ Trial Exhibit No. 20001 

 

Volume 20, RA 3750 

– RA 3753 

 

Undated Plaintiffs’ Trial Exhibit No. 20003 

 

Volume 20, RA 3754 

– RA 3767 

 

Undated Plaintiffs’ Trial Exhibit No. 20004 

 

Volume 20, RA 3768 

– RA 3776 

 

Undated Plaintiffs’ Trial Exhibit No. 20005 

 

Volume 20, RA 3777 

– RA 3800 

 

Undated Plaintiffs’ Trial Exhibit No. 20006 

 

Volume 20, RA 3801 

– RA 3819 

 

Undated Plaintiffs’ Trial Exhibit No. 20007 

 

Volume 21, RA 3820 

– RA 3826 

 

Undated Plaintiffs’ Trial Exhibit No. 20008 

 

Volume 21, RA 3827 

– RA 3829 

 

Undated Plaintiffs’ Trial Exhibit No. 20009 

 

Volume 21, RA 3830 

– RA 3834 

 

Undated Plaintiffs’ Trial Exhibit No. 20010 

 

Volume 21, RA 3835 

– RA 3839 

 

Undated Plaintiffs’ Trial Exhibit No. 20011 

 

Volume 21, RA 3840 

– RA 3841 
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Undated 

 

Plaintiffs’ Trial Exhibit No. 20012 

 

Volume 21, RA 3842 

– RA 3882 

 

Undated Plaintiffs’ Trial Exhibit No. 20013 

 

Volume 21, RA 3883  

Undated Plaintiffs’ Trial Exhibit No. 20014 

 

Volume 21, RA 3884 

– RA 3995 

 

Undated Plaintiffs’ Trial Exhibit No. 20015 

 

Volume 21, RA 3996 

– RA 4035 

 

Undated Plaintiffs’ Trial Exhibit No. 20016 

 

Volume 21, RA 4036 

– RA 4041 

 

Undated Plaintiffs’ Trial Exhibit No. 20017 

 

Volume 21, RA 4042 

– RA 4046 

 

Undated Plaintiffs’ Trial Exhibit No. 20018 

 

Volume 21, RA 4047 

– RA 4055 

 

Undated Plaintiffs’ Trial Exhibit No. 20019 

 

Volume 21, RA 4056 

– RA 4057 

 

Undated Plaintiffs’ Trial Exhibit No. 20020 

 

Volume 22, RA 4058 

– RA 4122 

 

Undated Plaintiffs’ Trial Exhibit No. 20022 

 

Volume 22, RA 4123 

– RA 4124 

 

Undated Plaintiffs’ Trial Exhibit No. 20023 

 

Volume 22, RA 4125 

– RA 4144 

 

Undated Plaintiffs’ Trial Exhibit No. 20025 

 

Volume 22, RA 4145 

– RA 4147 

 

Undated Plaintiffs’ Trial Exhibit No. 20029 

 

Volume 22, RA 4148 

– RA 4149 
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Undated Plaintiffs’ Trial Exhibit No. 20030 

 

Volume 22, RA 4150 

– RA 4151 

 

Undated Plaintiffs’ Trial Exhibit No. 20031 

 

Volume 22, RA 4152 

– RA 4153 

 

Undated Plaintiffs’ Trial Exhibit No. 20032 

 

Volume 22, RA 4154 

– RA 4155 

 

Undated Plaintiffs’ Trial Exhibit No. 20033 

 

Volume 22, RA 4156 

– RA 4174 

 

Undated Plaintiffs’ Trial Exhibit No. 20034 

 

Volume 22, RA 4175 

– RA 4205 

 

Undated Plaintiffs’ Trial Exhibit No. 20035 

 

Volume 22, RA 4206 

– RA 4263 

 

Undated Plaintiffs’ Trial Exhibit No. 20036 

 

Volume 22, RA 4264 

– RA 4285 

 

Undated Plaintiffs’ Trial Exhibit No. 20037 

 

Volume 22, RA 4286 

– RA 4293 

 

Undated Plaintiffs’ Trial Exhibit No. 20038 

 

Volume 22, RA 4294 

– RA 4308 

 

Undated Plaintiffs’ Trial Exhibit No. 20039 

 

Volume 23, RA 4309 

Undated Plaintiffs’ Trial Exhibit No. 20040 

 

Volume 23, RA 4310 

– RA 4318 

 

Undated Plaintiffs’ Trial Exhibit No. 20041 

 

Volume 23, RA 4319 

– RA 4320 

 

Undated 

 

Plaintiffs’ Trial Exhibit No. 20042 Volume 23, RA 4321 

– RA 4322 
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Undated Plaintiffs’ Trial Exhibit No. 20043 

 

Volume 23, RA 4323 

– RA 4324 

 

Undated Plaintiffs’ Trial Exhibit No. 20044 

 

Volume 23, RA 4325 

– RA 4330 

 

Undated Plaintiffs’ Trial Exhibit No. 20047  

 

Volume 23, RA 4331 

– RA 4334 

 

Undated Plaintiffs’ Trial Exhibit No. 20052 

 

Volume 23, RA 4335 

– RA 4345 

 

Undated Plaintiffs’ Trial Exhibit No. 30009 

 

Volume 23, RA 4346 

– RA 4354 

 

Undated Plaintiffs’ Trial Exhibit No. 30011 

 

Volume 23, RA 4355 

– RA 4358 

 

Undated Plaintiffs’ Trial Exhibit No. 30012 

 

Volume 23, RA 4359 

– RA 4373 

 

Undated Plaintiffs’ Trial Exhibit No. 30013 

 

Volume 23, RA 4374 

– RA 4389 

 

Undated Plaintiffs’ Trial Exhibit No. 30014 

 

Volume 23, RA 4390 

– RA 4409 

 

Undated Plaintiffs’ Trial Exhibit No. 30015 

 

Volume 23, RA 4410 

– RA 4434 

 

Undated Plaintiffs’ Trial Exhibit No. 30041 

 

Volume 23, RA 4435  

Undated Plaintiffs’ Trial Exhibit No. 30042 

 

Volume 23, RA 4436 

 

Undated Plaintiffs’ Trial Exhibit No. 30043 

 

Volume 23, RA 4437 

 

Undated Plaintiffs’ Trial Exhibit No. 30044 

 

Volume 23, RA 4438 
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Undated Plaintiffs’ Trial Exhibit No. 30050 

 

Volume 23, RA 4439 

 

Undated Plaintiffs’ Trial Exhibit No. 30051 

 

Volume 23, RA 4440 

 

Undated Plaintiffs’ Trial Exhibit No. 30052 

 

Volume 23, RA 4441 

 

Undated Plaintiffs’ Trial Exhibit No. 30053 

 

Volume 23, RA 4442 

– RA 4447 

 

Undated Plaintiffs’ Trial Exhibit No. 30055 

 

Volume 23, RA 4448 

– RA 4449 

 

Undated Plaintiffs’ Trial Exhibit No. 30058 

 

Volume 23, RA 4450 

Undated Plaintiffs’ Trial Exhibit No. 30059 

 

Volume 23, RA 4451 

 

Undated Plaintiffs’ Trial Exhibit No. 30071 

 

Volume 23, RA 4452 

– RA 4456 

 

Undated Plaintiffs’ Trial Exhibit No. 30077 

 

Volume 23, RA 4457 

 

Undated Plaintiffs’ Trial Exhibit No. 30078 

 

Volume 23, RA 4458 

 

Undated Plaintiffs’ Trial Exhibit No. 30079 

 

Volume 23, RA 4459 

 

Undated Plaintiffs’ Trial Exhibit No. 30089 

 

Volume 24, RA 4460 

– RA 4512 

 

Undated Plaintiffs’ Trial Exhibit No. 30090 

 

Volume 24, RA 4513 

– RA 4573 

 

Undated Plaintiffs’ Trial Exhibit No. 30091 

 

Volume 24, RA 4474 

– RA 4638 

 

Undated Plaintiffs’ Trial Exhibit No. 30092 

 

Volume 25, RA 4639 

 

Undated Plaintiffs’ Trial Exhibit No. 30094 

 

Volume 25, RA 4640 

– RA 4653 
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Undated Plaintiffs’ Trial Exhibit No. 30096 

 

Volume 25, RA 4654 

– RA 4658 

 

Undated Plaintiffs’ Trial Exhibit No. 30097 – 

Part 1 

 

Volume 26, RA 4659 

– RA 4908 

 

Undated Plaintiffs’ Trial Exhibit No. 30097 – 

Part 2 

 

Volume 27, RA 4909 

– RA 5158 

 

Undated Plaintiffs’ Trial Exhibit No. 30097 – 

Part 3 

 

Volume 28, RA 5159 

– RA 5408 

 

Undated Plaintiffs’ Trial Exhibit No. 30097 – 

Part 4 

 

Volume 29, RA 5409 

– RA 5658 

 

Undated Plaintiffs’ Trial Exhibit No. 30097 – 

Part 5 

 

Volume 30, RA 5659 

– RA 5842 

 

Undated Plaintiffs’ Trial Exhibit No. 30098 – 

Part 1 

 

Volume 31, RA 5843 

– RA 6092 

 

Undated Plaintiffs’ Trial Exhibit No. 30098 – 

Part 2 

 

Volume 32, RA 6093 

– RA 6338 

 

Undated Plaintiffs’ Trial Exhibit No. 30098 – 

Part 3 

 

Volume 33, RA 6339 

– RA 6588 

 

Undated Plaintiffs’ Trial Exhibit No. 30098 – 

Part 4 

 

Volume 34, RA 6589 

– RA 6838 

 

Undated Plaintiffs’ Trial Exhibit No. 30098 – 

Part 5 

 

Volume 35, RA 6839 

– RA 6995 

 

Undated Plaintiffs’ Trial Exhibit No. 30101 

 

Volume 36, RA 6996 

– RA 7003 

 

Undated Plaintiffs’ Trial Exhibit No. 30102 

 

Volume 36, RA 7004 

– RA 7010 
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Undated Plaintiffs’ Trial Exhibit No. 30103 

 

Volume 36, RA 7011 

 

Undated Plaintiffs’ Trial Exhibit No. 30104 

 

Volume 36, RA 7012 

– RA 7018 

 

Undated Plaintiffs’ Trial Exhibit No. 30105 

 

Volume 36, RA 7019 

– RA 7026 

 

Undated Plaintiffs’ Trial Exhibit No. 30106 

 

Volume 36, RA 7027 

– RA 7034 

 

Undated Plaintiffs’ Trial Exhibit No. 30107 

 

Volume 36, RA 7035  

Undated Plaintiffs’ Trial Exhibit No. 40003 

 

Volume 36, RA 7036  

 

Undated Plaintiffs’ Trial Exhibit No. 40004 

 

Volume 36, RA 7037 

– RA 7038 

 

Undated Plaintiffs’ Trial Exhibit No. 40008 

 

Volume 36, RA 7039  

 

Undated Plaintiffs’ Trial Exhibit No. 40009 

 

Volume 36, RA 7040 

– RA 7161 

    

Undated Plaintiffs’ Trial Exhibit No. 40010 

 

Volume 37, RA 7162 

– RA 7254 

 

Undated Plaintiffs’ Trial Exhibit No. 40014 

 

Volume 37, RA 7255 

– RA 7303 

 

Undated Plaintiffs’ Trial Exhibit No. 40017 

 

Volume 37, RA 7304  

 

Undated Plaintiffs’ Trial Exhibit No. 40018 

 

Volume 37, RA 7305 

– RA 7308 
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Undated Plaintiffs’ Trial Exhibit No. 40019 

 

Volume 37, RA 7309 

– RA 7313 

 

Undated Plaintiffs’ Trial Exhibit No. 40020 

 

Volume 37, RA 7314 

– RA 7320 

 

Undated Plaintiffs’ Trial Exhibit No. 40021 

 

Volume 37, RA 7321 

– RA 7325 

 

Undated Plaintiffs’ Trial Exhibit No. 40022 

 

Volume 37, RA 7326 

– RA 7330 

 

Undated Plaintiffs’ Trial Exhibit No. 40023 

 

Volume 37, RA 7331 

– RA 7337 

 

Undated Plaintiffs’ Trial Exhibit No. 40024 

 

Volume 37, RA 7338 

– RA 7341 

 

Undated Plaintiffs’ Trial Exhibit No. 40025 

 

Volume 37, RA 7342 

– RA 7353 

 

Undated Plaintiffs’ Trial Exhibit No. 40026 

 

Volume 37, RA 7354 

– RA 7357 

 

Undated Plaintiffs’ Trial Exhibit No. 40027 

 

Volume 37, RA 7358 

– RA 7395 

 

Undated Plaintiffs’ Trial Exhibit No. 40028 

 

Volume 37, RA 7396 

– RA 7399 

 

Undated Plaintiffs’ Trial Exhibit No. 40029 

 

Volume 37, RA 7400 

– RA 7404 

 

Undated Plaintiffs’ Trial Exhibit No. 40030 

 

Volume 37, RA 7405 

– RA 7409 

 

Undated Plaintiffs’ Trial Exhibit No. 40031 

 

Volume 38, RA 7410 

– RA 7468 
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Undated Plaintiffs’ Trial Exhibit No. 40032 

 

Volume 38, RA 7469 

– RA 7472 

 

Undated Plaintiffs’ Trial Exhibit No. 40033 

 

Volume 38, RA 7473 

– RA 7477 

 

Undated Plaintiffs’ Trial Exhibit No. 40034 

 

Volume 38, RA 7478 

– RA 7483 

 

Undated 

 

Plaintiffs’ Trial Exhibit No. 40035 

 

Volume 38, RA 7484 

– RA 7489 

 

Undated Plaintiffs’ Trial Exhibit No. 40036 

 

Volume 38, RA 7490 

– RA 7495 

 

Undated Plaintiffs’ Trial Exhibit No. 40037 

 

Volume 38, RA 7496 

– RA 7501 

 

Undated Plaintiffs’ Trial Exhibit No. 40038 

 

Volume 38, RA 7502 

– RA 7508 

 

Undated Plaintiffs’ Trial Exhibit No. 40039 

 

Volume 38, RA 7509 

– RA 7514 

 

Undated Plaintiffs’ Trial Exhibit No. 40045 

 

Volume 38, RA 7515 

– RA 7531 

 

Undated Plaintiffs’ Trial Exhibit No. 50003 

 

Volume 39, RA 7532 

– RA 7591 

 

Undated Plaintiffs’ Trial Exhibit No. 50004 

 

Volume 39, RA 7592 

– RA 7608 
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Undated Plaintiffs’ Trial Exhibit No. 50005 

 

Volume 39, RA 7609 

– RA 7610 

 

Undated Plaintiffs’ Trial Exhibit No. 50009 

 

Volume 39, RA 7611 

– RA 7630 

 

Undated Plaintiffs’ Trial Exhibit No. 50010 

 

Volume 39, RA 7631 

– RA 7665 

 

Undated Plaintiffs’ Trial Exhibit No. 50011 

 

Volume 39, RA 7666 

– RA 7676 

 

Undated Plaintiffs’ Trial Exhibit No. 50012 

 

Volume 39, RA 7677 

– RA 7686 

 

Undated Plaintiffs’ Trial Exhibit No. 50013 

 

Volume 39, RA 7687 

– RA 7702 

 

Undated Plaintiffs’ Trial Exhibit No. 50014 

 

Volume 39, RA 7703 

– RA 7725 

 

Undated Plaintiffs’ Trial Exhibit No. 50015 

 

Volume 39, RA 7726 

– RA 7751 

 

Undated Plaintiffs’ Trial Exhibit No. 50016 

 

Volume 39, RA 7752 

– RA 7772 

 

Undated Plaintiffs’ Trial Exhibit No. 50017 

 

Volume 40, RA 7773 

– RA 7794 

 

Undated Plaintiffs’ Trial Exhibit No. 50018 

 

Volume 40, RA 7795 

– RA 7816 

 

Undated Plaintiffs’ Trial Exhibit No. 50019 

 

Volume 40, RA 7817 

– RA 7840 

 

Undated 

 

Plaintiffs’ Trial Exhibit No. 50020 

 

Volume 40, RA 7841 

– RA 7870 
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Undated Plaintiffs’ Trial Exhibit No. 50021 

 

Volume 40, RA 7871 

– RA 7892 

 

Undated Plaintiffs’ Trial Exhibit No. 50022 

 

Volume 40, RA 7893 

– RA 7914 

 

Undated Plaintiffs’ Trial Exhibit No. 50023 

 

Volume 40, RA 7915 

– RA 7935 

 

Undated Plaintiffs’ Trial Exhibit No. 50024 

 

Volume 40, RA 7936 

– RA 7967 

 

Undated Plaintiffs’ Trial Exhibit No. 50025 

– Part 1 

 

Volume 41, RA 7968 

– RA 8092 

  

Undated Plaintiffs’ Trial Exhibit No. 50025 

– Part 2 

 

Volume 42, RA 8093 

– RA 8236 

 

Undated Plaintiffs’ Trial Exhibit No. 50027 

– Part 1 

 

Volume 43, RA 8237 

– RA 8386 

 

Undated Plaintiffs’ Trial Exhibit No. 50027 

Part 2 

 

Volume 44, RA 8387 

– RA 8574 

 

Undated Plaintiffs’ Trial Exhibit No. 50028 

– Part 1 

 

Volume 45, RA 8575 

– RA 8774 

 

Undated Plaintiffs’ Trial Exhibit No. 50028 

– Part 2 

 

Volume 46, RA 8775 

– RA 8855 

 

Undated Plaintiffs’ Trial Exhibit No. 50034 

 

Volume 46, RA 8856 

– RA 8864 

 

Undated Plaintiffs’ Trial Exhibit No. 50035 

 

Volume 46, RA 8865 

– RA 8870 

 

Undated Plaintiffs’ Trial Exhibit No. 50036 

 

Volume 46, RA 8871 

– RA 8873 
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Undated Plaintiffs’ Trial Exhibit No. 60007 

 

Volume 46, RA 8874  

Undated Plaintiffs’ Trial Exhibit No. 60008 

 

Volume 46, RA 8875 

 

Undated Plaintiffs’ Trial Exhibit No. 60009 

 

Volume 46, RA 8876 

 

Undated Plaintiffs’ Trial Exhibit No. 60010 

 

Volume 46, RA 8877 

– RA 8888 

 

Undated Plaintiffs’ Trial Exhibit No. 60011 

 

Volume 46, RA 8889 

– RA 8893 

 

Undated Plaintiffs’ Trial Exhibit No. 60012 

 

Volume 46, RA 8894 

– RA 8973 

 

Undated Plaintiffs’ Trial Exhibit No. 60014 

 

Volume 47, RA 8974 

– RA 8976 

 

Undated Plaintiffs’ Trial Exhibit No. 60015 

 

Volume 47, RA 8977 

– RA 8979 

 

Undated Plaintiffs’ Trial Exhibit No. 60016 

 

Volume 47, RA 8990 

– RA 8982 

 

Undated Plaintiffs’ Trial Exhibit No. 60025 

 

Volume 47, RA 8983  
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Undated Plaintiffs’ Trial Exhibit No. 60026 

 

Volume 47, RA 8984 

 

Undated Plaintiffs’ Trial Exhibit No. 60027 

 

Volume 47, RA 8985 

 

Undated Plaintiffs’ Trial Exhibit No. 60028 

 

Volume 47, RA 8986 

 

Undated Plaintiffs’ Trial Exhibit No. 60032 

 

Volume 47, RA 8987 

– RA 8990 

 

Undated Plaintiffs’ Trial Exhibit No. 60033 

 

Volume 47, RA 8991 

– RA 8997 

 

Undated Plaintiffs’ Trial Exhibit No. 60034 

 

Volume 47, RA 8998 

– RA 9004 

 

Undated Plaintiffs’ Trial Exhibit No. 60035 

 

Volume 47, RA 9005 

– RA 9008 

 

Undated Plaintiffs’ Trial Exhibit No. 60036 

 

Volume 47, RA 9009 

– RA 9013 

 

Undated Plaintiffs’ Trial Exhibit No. 60037 

 

Volume 47, RA 9014 

– RA 9020 

 

Undated Plaintiffs’ Trial Exhibit No. 60038 

 

Volume 47, RA 9021 

– RA 9025 

 

Undated Plaintiffs’ Trial Exhibit No. 60045 

 

Volume 47, RA 9026 

– RA 9198 

 

Undated Plaintiffs’ Trial Exhibit No. 60046 

 

Volume 47, RA 9199 

– RA 9200 

 

Undated Plaintiffs’ Trial Exhibit No. 60047 

 

Volume 47, RA 9201 

– RA 9204 

 

Undated Plaintiffs’ Trial Exhibit No. 60048 

 

Volume 47, RA 9205  
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Undated Plaintiffs’ Trial Exhibit No. 60049 

 

Volume 47, RA 9206 

– RA 9209 

 

Undated Plaintiffs’ Trial Exhibit No. 60050 

 

Volume 47, RA 9210 

– RA 9219 

 

Undated Plaintiffs’ Trial Exhibit No. 60051 

 

Volume 48, RA 9220 

– RA 9243 

 

Undated Plaintiffs’ Trial Exhibit No. 60052 

 

Volume 48, RA 9244 

– RA 9269 

 

Undated Plaintiffs’ Trial Exhibit No. 60054 

 

Volume 48, RA 9270 

– RA 9273 

 

Undated Plaintiffs’ Trial Exhibit No. 60057 

 

Volume 48, RA 9274 

– RA 9283 

 

Undated Plaintiffs’ Trial Exhibit No. 60058 

 

Volume 48, RA 9284 

– RA 9296 

 

Undated Plaintiffs’ Trial Exhibit No. 60060 

 

Volume 48, RA 9297 

– RA 9298 

 

Undated Plaintiffs’ Trial Exhibit No. 60061 

 

Volume 48, RA 9299 

– RA 9303 

 

Undated Plaintiffs’ Trial Exhibit No. 60062 

 

Volume 48, RA 9304 

– RA 9310 

 

Undated Plaintiffs’ Trial Exhibit No. 60064 

 

Volume 48, RA 9311 

– RA 9314 

 

Undated Plaintiffs’ Trial Exhibit No. 60065 

 

Volume 48, RA 9315 

– RA 9317 

 

Undated Plaintiffs’ Trial Exhibit No. 60066 

 

Volume 48, RA 9318 

– RA 9322 
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Undated Plaintiffs’ Trial Exhibit No. 60068 

 

Volume 48, RA 9323 

– RA 9324 

 

Undated Plaintiffs’ Trial Exhibit No. 60069 

 

Volume 48, RA 9325 

– RA 9331 

 

Undated Plaintiffs’ Trial Exhibit No. 70001 

 

Volume 48, RA 9332 

– RA 9333 

 

Undated Plaintiffs’ Trial Exhibit No. 70005 

 

Volume 48, RA 9334 

– RA 9337 

 

Undated Plaintiffs’ Trial Exhibit No. 70008 Volume 48, RA 9338  

Undated Plaintiffs’ Trial Exhibit No. 70010 Volume 48, RA 9339 

– RA 9340 

 

Undated Plaintiffs’ Trial Exhibit No. 70013 Volume 48, RA 9341 

– RA 9372 

 

Undated Plaintiffs’ Trial Exhibit No. 70014 Volume 48, RA 9373 

– RA 9393 

 

Undated Plaintiffs’ Trial Exhibit No. 70016 Volume 48, RA 9394 

– RA 9409 

 

Undated Plaintiffs’ Trial Exhibit No. 70017 Volume 48, RA 9310 

– RA 9425 

 

Undated Plaintiffs’ Trial Exhibit No. 70022 Volume 48, RA 9426 

– RA 9449 

 

Undated Plaintiffs’ Trial Exhibit No. 70024 Volume 48, RA 9450 

– RA 9452 

 

Undated Plaintiffs’ Trial Exhibit No. 70027 Volume 48, RA 9453  

Undated Plaintiffs’ Trial Exhibit No. 70051 Volume 48, RA 9454 

– RA 9456 
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Undated Plaintiffs’ Trial Exhibit No. 70057 Volume 48, RA 9457 

– RA 9460 

 

Undated Plaintiffs’ Trial Exhibit No. 70058 Volume 48, RA 9461 

– RA 9463 

 

Undated Plaintiffs’ Trial Exhibit No. 70059 Volume 48, RA 9464 

– RA 9467 

 

Undated Plaintiffs’ Trial Exhibit No. 70061 Volume 48, RA 9468  

Undated Plaintiffs’ Trial Exhibit No. 70068 Volume 48, RA 9469  

 

 

CHRONOLOGICAL TABLE OF CONTENTS 

OF CONFIDENTIAL SEALED EXHIBITS  

 

Date Description 

 

Volume/Bates No. 

10/07/2019 Appendix to Plaintiffs’ Opposition to 

Motion for Summary Judgment and 

Countermotion for Discovery Pursuant 

to NRCP 46(d), 100719 (Redacted) 

 

Volume 49, RA 9470 – 

RA 9474 

 

 

Undated Plaintiffs’ Trial Exhibit 5 

 

Volume 49, RA 9475 – 

RA 9477 
 

Undated Plaintiffs’ Trial Exhibit 13 

 

Volume 49, RA 9478 – 

RA 9511 
 

Undated Plaintiffs’ Trial Exhibit 14 
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From: Larson Welsh
To: Garry Hayes; Megan McHenry
Subject: FW: David J. Mitchell
Date: Monday, October 29, 2018 1:54:27 PM
Attachments: David J Mitchell.pdf

Sincerely,

Larson A. Welsh

From: Norma Spaeth <Norma.Spaeth@stewart.com>
Date: Monday, October 29, 2018 at 1:46 PM
To: Larson Welsh <lwelsh@lvlaw.com>
Subject: David J. Mitchell

Mr. Welsh;

I just received the attached request for copies of the listed files.
Unfortunately we only keep physical files for a period of 7 years.
Therefore, all of the requested files have been destroyed.

Norma J. Spaeth
Executive Vice President Operations
Stewart Title
7251 W. Lake Mead, Suite 350
Las Vegas, NV  89128
Phone:  702-873-7020
Fax:        702-639-4614

ANY WRITTEN OR VERBAL PLEDGE OF TITLE INSURANCE ASSUMES NO LIABILITY UNTIL RECEIPT OF PREMIUM
PAYMENT.
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Internet e-mail confidentiality notice: This email message is for the sole use of the intended recipient(s) and may contain confidential
information. Any unauthorized review, use, disclosure or distribution is prohibited. If you are not the intended recipient, please contact
the sender by reply email and destroy all copies of the original message. Note the information contained within or attached to this email
is considered to be Stewart Title - Confidential Information
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November 2, 2018 

Larson Welsh, Esq. 
Law Office of Hayes & Welsh 
199 N. Arroyo Grande Blvd 
Suite 200 

Henderson, NV 89074 

EQUITY 
TITLE OF NEVADA 

RE: Document Request from David J Mitchell dated 10/25/18 

Dear Mr. Welsh 

Mr. David J Mitchell has requested copies of certain documents of which we no longer 

have because this file has been destroyed. It is our Federal legal requirement to maintain 
files for 7 years and this file, which closed in January of 2005, goes beyond that period. I 

have had this verified to ensure it is not available and with all certainty I can state that 

escrow file #04130981 was destroyed. 

However, we are able to pull a copy of the Settlement Statement for this file from our 
software program and have enclosed a copy for your review. Unfortunately we do not 

have copies of the purchase agreement or appraisal saved in our software program. 

Best Regards, 

@ 
President 
Equity Title of Nevada 

2475 Village View Drive, Ste. #250 • Henderson, NV 89074 • (702) 432-1 I 11 • Fax (702) 432- I 112 
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From: Larson Welsh
To: Garry Hayes; Megan McHenry
Subject: FW: 191, 923 and 927 Casino Center Blvd.
Date: Thursday, November 8, 2018 2:46:17 PM
Attachments: Purchase Agreement for Casino Coolidge 10-21.docx

20181108125728.pdf
Casino Coolidge.xlsx

 
 
Sincerely,
 
Larson A. Welsh
 
From: Ann Calderone <ann@insigniatitleagency.com>
Date: Thursday, November 8, 2018 at 2:00 PM
To: Larson Welsh <lwelsh@lvlaw.com>
Subject: 191, 923 and 927 Casino Center Blvd.
 
Larson,
 
I am in receipt of your fax sent to our office, dated 11/2/18. 
 
Accordingly, attached please find documents I could locate related to this transaction.
 
Thank you,
 

Ann Calderone
Controller
Insignia National Title Agency
T:  212-465-0777 Ext. 104 | F: 212-465-0771 
E:  ann@insigniatitleagency.com
W: www.insigniatitleagency.com
 

Please update your address book to include the email address listed above.  Note that I
will no longer receive any email sent to insigniabnt.com.
 
BEWARE OF CYBER-FRAUD – Before wiring any funds, call the intended recipient at a number you know is valid to
confirm the instructions – and be very wary of any request to change wire instructions you already received.
 
PRIVACY DISCLOSURE: This message is intended only for the use of the Addressee(s) and may contain information that
is PRIVILEGED, CONFIDENTIAL and/or EXEMPT FROM DISCLOSURE under applicable law. If you are not the intended
recipient, You are hereby notified that any disclosure, copying, distribution, or use of the information contained herein is
STRICTLY PROHIBITED. If you received this communication in error, please destroy all copies of the message, whether in
electronic or hard copy format, as well as Attachments and immediately contact the sender by replying to this email.
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Commercial Division

815 Pilot Rd, Suite E, Las Vegas, NV  89118

702-333-4455





OFFER TO PURCHASE

FOR THE PURCHASE AND SALE OF REAL PROPERTY







THIS AGREEMENT IS FOR THE PURCHASE AND SALE OF REAL PROPERTY. The offer to purchase is presented this 30th  day of October 20, 2014, to Leah Property, LLC. (hereinafter "Seller") by Casino Coolidge, LLC and/or Assigns (hereinafter "Buyer") (“Parties”).  This offer to purchase is binding on the Parties.



A.  Seller is the owner of certain developed property identified as Assessor Parcel Numbers (APN) 139-34410-056, 057, 058, and 059 (.63 acres respectively) also known as 919, 923,927, and Casino Center Blvd, Las Vegas, Nevada, 89101.   Said land and improvements include certain improvements on the property, including, but not limited to land, one structure and utilities above, beneath and on the land (“PROPERTY”).



B.  Buyer desires to purchase from Seller the Property, including all improvements on, under and above the ground of the Property, and proposes the following business elements for inclusion in a Purchase and Sale Agreement:



1.  Purchases and Sale



Seller shall sell to Buyer and Buyer shall purchase from Seller upon the terms and conditions set forth, the "PROPERTY".



2.  Purchase Price



The purchase price to be paid for the Property shall be ONE MILLION and no/100 Dollars ($1,000,000.00).  Said sum shall be paid as follows:



(a) Seller to extend existing mortgage/lien of approximately $500,000.00 to April 30, 2015;  



(b)  Buyer shall deposit TWENTY FIVE THOUSAND and no/100 Dollars ($25,000.00) with Insignia National Title agency , with Teresa Odessa, Escrow Officer,  upon opening of escrow which amount shall remain refundable through the end of the Contingency Period (see Section 3 (c) below), and thereafter apply toward the purchase price;



(c)  At the end of the Contingency Period, provided Buyer at Buyers sole discretion has not canceled escrow, Buyer may cancel escrow and have the earnest money deposit returned to Buyer.  If Buyer elects to continue, Buyer shall deposit an additional TEN THOUSAND and no/100 Dollars ($10,000.00) to the escrow account, which amount shall apply to the Purchase Price provided there is a close of escrow, and said additional earnest money shall remain refundable through the close of escrow.  Upon deposit to the escrow account of the additional earnest money, the initial Twenty Five Thousand Dollar ($25,000.00) Earnest Money deposit shall become non-refundable but shall apply to the Purchase Price.     



(b)  Prior to the close of escrow, the Buyer shall deposit an additional NINE HUNDRED

SEVEN HUNDRED SEVENTY FIVE THOUSAND DOLLARS ($975,000.00), which amount is the full Purchase Price, and escrow shall close at that time. 



3.  Title to the Property



	Title to the Property shall be conveyed to Buyer at close of escrow, free and clear of covenants, conditions, restrictions, leases, lease rights, rights‑of‑way, easements, liens or encumbrances of any kind or nature whatsoever affecting the title or use of the Property except:



(a) 1rst Mortgage of $500,000



(b) Real property taxes which are a lien not yet payable;



(c) Such other matters affecting the title to or use of the Property, which are approved, in writing, within fifteen (15) days from mutual acceptance of an Agreement and Buyer's receipt of the Preliminary Title Report.  



(d) Seller, at Seller’s cost, shall provide copies of all documents, surveys, results of engineering investigations and drawings in Seller’s possession affecting the title to, condition, use of and ability to develop the Property, including, but not limited to Environmental and Building Safety and Condition Reports, architectural and site designs, traffic, drainage and related engineering drawings and reports, if and as such items exist.  Buyer must approve such other matters in writing within said time period, or they shall be deemed to have been disapproved.



(e) Buyer shall have until December 15, 2014 and receipt of Preliminary Title Report to conduct all investigations and analyses (“Contingency Period”). 



Seller shall convey fee simple interest in the Property.  Seller at Seller’s cost, shall provide Buyer with a ALTA Standard Coverage Form Title Insurance Policy issued by Chicago Title, with liability in the amount of the total purchase price insuring title to the Property vested in Buyer’s entity, with title in the condition approved by Buyer as herein provided.  If Buyer requests, Seller shall furnish an ALTA Extended Form of Title Insurance Policy, but the additional premium cost of such title insurance policy over and above the Standard Form shall be borne by the Buyer. 



4.  Escrow



	The purchase and sale provided for herein shall be consummated through an escrow to be opened at Insignia National Title Agency within five  (5) business days after the mutual execution of an Agreement.  The escrow shall be deemed open when Buyer and Seller have executed and deposited signed escrow instructions with Insignia Title.  Said escrow shall be upon the usual form of instructions of the escrow holder for transactions of the type provided for herein, except that said instructions shall incorporate all of the terms and provisions of this Agreement, and in addition shall provide the following:



(a) Escrow to close on or before December 1, 2014 (which day close of escrow is sometimes hereinafter referred to as the "Closing Date"), time is of the essence as to the closing date;



(b) Promptly after the opening of escrow, Seller shall cause to be procured and delivered for Buyer's approval the Preliminary Title Report and copies of all other documents referred to in Paragraph 3;





(c) This sale shall be closed in escrow.  Seller shall pay for any Documentary Transfer Tax, thereafter, closing costs and fees shall be equally divided in accord with the usual practices of the escrow holder;



(d) Real property taxes shall be prorated as of the Closing Date;



(e) Both Buyer and Seller shall execute Non-Disclosure/Non-Circumvent Agreements to the benefit of each other; thereafter through close of escrow, all information provided for public consumption such as press releases and announcements, shall be the sole option of the Buyer; 



(f) In the event of any conflict between the terms of this Agreement and the terms of the escrow, the terms of this Agreement shall prevail except where escrow instructions provide otherwise. 



If escrow fails to close as a result of Buyer's default after all contingencies have been satisfied or waived, all monies previously deposited by Buyer into escrow shall be paid to Seller as liquidated damages.  If escrow fails to close as a result of Seller's default, Buyer shall be entitled to seek specific performance remedies.  The provisions of this paragraph shall be the sole remedies available to each respective party hereunder in the event of the default under this Agreement. 



5.  Contingencies



	The purchase of the Property shall be contingent upon:



	

(a) Buyer's approval of the Preliminary Title Report, and all documents described within the Preliminary Title Report issued by Insignia National Title concerning the Property.



(b) The Buyer's review and approval of all surveys, architectural drawings and engineering information available from all sources as to building’s designs tentative map approvals, city entitlements approvals and conditions, soils conditions, hydrology, drainage & flood studies, utility requirements, sewer and water conditions and financial feasibility studies.



(c) Extension of current mortgage to June 30, 2015.



Contingencies 5 (a), 5 (b) and 5 (c) are solely for the Buyer's benefit.  Buyer shall be responsible for all costs incurred in conducting reviews, inspections, investigations and analyses of the Property during the Contingency Period.   Should Buyer for any reason disapprove contingency 5 (a) or 5 (b) OR 5 (c) then upon expiration of the Contingency Period, the Buyer shall have the right to terminate this Agreement and have all earnest money deposits returned to Buyer.  





In the event Buyer approves or waives all contingencies, the Earnest Money Deposit including extension fees, if any, shall become non-refundable and shall apply to the purchase price at close of escrow.  In the event Buyer terminates this Agreement due to Buyer's disapproval of any of the above items, all deposits made by Buyer, less and except any fees charged by the escrow account, shall be immediately returned to Buyer and Parties shall have no further obligations under this Agreement. 



6.  Seller Warranties



	(a) Seller warrants that Seller has the right to transfer the Property free and clear of all encumbrances, liens, leases and improvement districts, and will do so at close of escrow.  Any excepted item(s) must be expressed in writing by Buyer and Seller in the Purchase Agreement or Addendum thereto.  To the best of Seller’s knowledge, Seller has no actual knowledge of any hazardous or toxic substance or materials on the Property, and Seller neither knows nor has reasonable cause to believe that a release of hazardous substance has come to be located on the Property.  

	(b) Seller also warrants that Seller shall cooperate with Buyer by signing all applications and submittal documents, including but not limited to applications for zoning, use permits, waivers and related documentation and applications for processing said applications through the appropriate entities. 



7.     Inspections and Studies



 	During the term of this Escrow, Buyer, its agents, contractors, and subcontractors shall have the right to enter the Property, as needed, to make any and all inspections and tests as may be necessary or desirable in Buyer’s sole discretion.  Buyer shall use care and consideration with any of its inspections.  Buyer shall indemnify and hold Seller and the Property harmless from any and all damage arising out of or resulting from the negligence, willful or intentional acts or contractual obligations arising from Buyer’s due diligence or that of Buyer’s agents, contractors and/or subcontractors in connection with such entry and/or activities upon the Property.  Buyer shall be solely responsible for the cost of all inspections and studies.  Buyer shall have the right to place signs on the Property. 



8.  Buyer’s Disclosure



	Buyer accepts the Property in its present condition “as is” and “where is”, including latent defects, without any representation or warranties (except for those noted above in sections 6. a and 6. b), express or implied, unless they are in writing and signed by the Seller. 



9.  Notices



	Any and all notices, demands, or other communications required or desired to be given hereunder by any party shall be in writing and shall be validly given or made to another party if served either personally or if deposited in the United States mail, certified or registered, postage prepaid, return receipt requested.  If such notice, demand or other communication be serviced personally, service shall be conclusively deemed made at the time of such personal service.









 

	TO SELLER: 			Leah Property,  LLC

					815 5Th Ave #5A

					New York, NY 10065-7243





	



with copy to:			Glenda Shaw

C/o Northcap Realty

815 E Pilot Road, Suite E

					Las Vegas, NV 89119		





	



TO BUYER:				Casino Coolidge, LLC

					c/o Glenda Shaw

					720 E. Charleston Ave. Suite 145

					Las Vegas, NV 89104





         	

	Any party hereto may change its address for the purpose of receiving notices, demands and other communications as herein provided by written notice given in the manner aforesaid to the other party or parties hereto. After opening of escrow a copy of all notices, demands and other communications shall be given to the escrow office. 



10.   Applicable Law and Severability



	This document shall, in all respects, be governed by the laws of the State of Nevada applicable to agreements executed and to be wholly performed within the State of Nevada.  Nothing contained herein shall be construed so as to require the commission of any act contrary to law, and wherever there is any conflict between any provision contained herein and any present or future statute, law, ordinance or regulation contrary to which the parties have no legal right to contact, the latter shall prevail but the provision of this document which is affected shall be curtailed and limited only to the extent necessary to bring it within the requirements of the law. 



11.  Further Assurances



	Each of the parties hereto shall execute and deliver any and all additional papers, documents, and other assurances, and shall do any and all acts and things reasonably necessary in connection with the performance of their obligations hereunder and to carry out the intent of the parties hereto.



12.  Attorney's Fees



	In the event any action is instituted by a party to enforce any of the terms and provisions contained herein, the prevailing party in such action shall be entitled to such reasonable attorney's fees, costs and expenses as may be fixed by the Court. 



13.  Modifications or Amendments



	No amendment, change or modification of this document shall be valid unless in writing and signed by all the parties hereto. 





14.  Successors or Assigns



	All terms and provisions contained herein shall inure to the benefit of and shall be binding upon the parties hereto and their respective heirs, representatives, successors and assigns. 



15.  1031 Tax Deferred Exchange: 



 In the event either party elects to create an IRS Code Section 1031 Tax Deferred Exchange, the other party agrees to cooperate in a manner necessary to allow the participating party to qualify for said exchange; however at no additional cost or liability to the other party.







16.  Broker’s Fees: 



 	Seller is responsible for a commission due to Broker Associate, Glenda Shaw of Northcap.  Brokers in this transaction in the amount equal to Four ( 4 %) of the Purchase Price.  Glenda Shaw is the only Broker in this transaction and said commission is to be paid through Escrow, at the Close of Escrow.



17.  Time of the Essence



	Time is of the essence of this Agreement and all the terms, provisions, covenants and conditions hereof.  This offer shall expire unless a copy hereof with Seller's written acceptance is delivered to Buyer or Buyer's agent by noon, Pacific Time, Wednesday, October 29th,  2014, after which time this Agreement shall have no force or effect.



18.  Entire Agreement



	This document constitutes the entire understanding and agreement of the parties and any and all prior agreements, understandings or representations are hereby terminated and canceled in their entirety and are of no further force or effect. 





BUYER:



BY:                                                                                                          	  DATE:                                                	Buyer: Manager –  Casino Cooldige, LLC     





SELLER:



[bookmark: _GoBack]BY: ____________________________________________________	

	Leah Property, LLC – PRINT NAME





BY: ____________________________________________________	DATE: ________________

	Leah Property LLC – SIGN NAME
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Sheet1

		Type		Date		Num		File #		Payee		Receipts		Disbursements



		Deposit		12/22/2014				IBN-4614-NV-14				500,000.00

		Deposit		03/20/2015				IBN-4614-NV-14		Wire In From Casino Coolidge LLC		512,650.05

		Check		12/24/2014		1014		IBN-4614-NV-14		Chicago Title Insurance Company				6,460.68

		Check		12/24/2014		1015		IBN-4614-NV-14		Clark County Treasurer				4,306.36

		Check		12/24/2014		1016		IBN-4614-NV-14		Clark County Treasurer				2,169.04

		Check		12/24/2014		1018		IBN-4614-NV-14		Clark County Treasurer				1,608.37

		Check		12/24/2014		WIRE		IBN-4614-NV-14		Zeichner, Ellman, & Krause				5,500.00

		Check		12/24/2014		WIRE		IBN-4614-NV-14		Barnet Lieberman				94,334.02

		Check		12/24/2014		WIRE		IBN-4614-NV-14		Valley National Bank				114,723.58

		Check		12/24/2014		WIRE		IBN-4614-NV-14		David Mitchell				250,000.00

		Check		12/24/2014		WIRE		IBN-4614-NV-14		NorthCap Commercial, LLC				20,000.00

		Check		03/26/2015		1017		IBN-4614-NV-14		Clark County Treasurer				3,082.22

		Check		03/26/2015		1019		IBN-4614-NV-14		Chicago Title of Nevada				1,412.50

		Check		03/20/2015		WIRE		IBN-4614-NV-14		Valley National Bank				503,590.33

												1,012,650.05		1,007,187.10
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 4:41 PM
 11/08/18
 Accrual Basis

 Insignia National Title Agency, LLC
Casino Coolidge Ledger

 All Transactions
Type Date Num File # Payee Receipts Disbursements

Deposit 12/22/2014 IBN-4614-NV-14 500,000.00

Deposit 03/20/2015 IBN-4614-NV-14 Wire In From Casino Coolidge LLC 512,650.05

Check 12/24/2014 1014 IBN-4614-NV-14 Chicago Title Insurance Company 6,460.68

Check 12/24/2014 1015 IBN-4614-NV-14 Clark County Treasurer 4,306.36

Check 12/24/2014 1016 IBN-4614-NV-14 Clark County Treasurer 2,169.04

Check 12/24/2014 1018 IBN-4614-NV-14 Clark County Treasurer 1,608.37

Check 12/24/2014 WIRE IBN-4614-NV-14 Zeichner, Ellman, & Krause 5,500.00

Check 12/24/2014 WIRE IBN-4614-NV-14 Barnet Lieberman 94,334.02

Check 12/24/2014 WIRE IBN-4614-NV-14 Valley National Bank 114,723.58

Check 12/24/2014 WIRE IBN-4614-NV-14 David Mitchell 250,000.00

Check 12/24/2014 WIRE IBN-4614-NV-14 NorthCap Commercial, LLC 20,000.00

Check 03/26/2015 1017 IBN-4614-NV-14 Clark County Treasurer 3,082.22

Check 03/26/2015 1019 IBN-4614-NV-14 Chicago Title of Nevada 1,412.50

Check 03/20/2015 WIRE IBN-4614-NV-14 Valley National Bank 503,590.33
1,012,650.05 1,007,187.10
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Commercial Division 

815 Pilot Rd, Suite E, Las Vegas, NV  89118 
702-333-4455 

 
 

OFFER TO PURCHASE 
FOR THE PURCHASE AND SALE OF REAL PROPERTY 

 
 

 
THIS AGREEMENT IS FOR THE PURCHASE AND SALE OF REAL PROPERTY. The offer to purchase is presented 
this 30th  day of October 20, 2014, to Leah Property, LLC. (hereinafter "Seller") by Casino Coolidge, LLC 
and/or Assigns (hereinafter "Buyer") (“Parties”).  This offer to purchase is binding on the Parties. 
 
A.  Seller is the owner of certain developed property identified as Assessor Parcel Numbers (APN) 139-
34410-056, 057, 058, and 059 (.63 acres respectively) also known as 919, 923,927, and Casino Center Blvd, 
Las Vegas, Nevada, 89101.   Said land and improvements include certain improvements on the property, 
including, but not limited to land, one structure and utilities above, beneath and on the land (“PROPERTY”). 
 
B.  Buyer desires to purchase from Seller the Property, including all improvements on, under and above the 
ground of the Property, and proposes the following business elements for inclusion in a Purchase and Sale 
Agreement: 
 
1.  Purchases and Sale 
 

Seller shall sell to Buyer and Buyer shall purchase from Seller upon the terms and conditions set 
forth, the "PROPERTY". 

 
2.  Purchase Price 
 

The purchase price to be paid for the Property shall be ONE MILLION and no/100 Dollars 
($1,000,000.00).  Said sum shall be paid as follows: 
 
(a) Seller to extend existing mortgage/lien of approximately $500,000.00 to April 30, 2015;   

 
(b)  Buyer shall deposit TWENTY FIVE THOUSAND and no/100 Dollars ($25,000.00) with Insignia 
National Title agency , with Teresa Odessa, Escrow Officer,  upon opening of escrow which amount 
shall remain refundable through the end of the Contingency Period (see Section 3 (c) below), and 
thereafter apply toward the purchase price; 

 
(c)  At the end of the Contingency Period, provided Buyer at Buyers sole discretion has not canceled 
escrow, Buyer may cancel escrow and have the earnest money deposit returned to Buyer.  If Buyer 
elects to continue, Buyer shall deposit an additional TEN THOUSAND and no/100 Dollars 
($10,000.00) to the escrow account, which amount shall apply to the Purchase Price provided there 
is a close of escrow, and said additional earnest money shall remain refundable through the close of 
escrow.  Upon deposit to the escrow account of the additional earnest money, the initial Twenty 
Five Thousand Dollar ($25,000.00) Earnest Money deposit shall become non-refundable but shall 
apply to the Purchase Price.      
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(b)  Prior to the close of escrow, the Buyer shall deposit an additional NINE HUNDRED 

SEVEN HUNDRED SEVENTY FIVE THOUSAND DOLLARS ($975,000.00), which amount is the full 
Purchase Price, and escrow shall close at that time.  

 
3.  Title to the Property 
 
 Title to the Property shall be conveyed to Buyer at close of escrow, free and clear of covenants, 
conditions, restrictions, leases, lease rights, rights‑of‑way, easements, liens or encumbrances of any kind or 
nature whatsoever affecting the title or use of the Property except: 
 

(a) 1rst Mortgage of $500,000 
 

(b) Real property taxes which are a lien not yet payable; 
 

(c) Such other matters affecting the title to or use of the Property, which are approved, in writing, 
within fifteen (15) days from mutual acceptance of an Agreement and Buyer's receipt of the 
Preliminary Title Report.   

 
(d) Seller, at Seller’s cost, shall provide copies of all documents, surveys, results of engineering 
investigations and drawings in Seller’s possession affecting the title to, condition, use of and ability 
to develop the Property, including, but not limited to Environmental and Building Safety and 
Condition Reports, architectural and site designs, traffic, drainage and related engineering drawings 
and reports, if and as such items exist.  Buyer must approve such other matters in writing within said 
time period, or they shall be deemed to have been disapproved. 

 
(e) Buyer shall have until December 15, 2014 and receipt of Preliminary Title Report to conduct all 
investigations and analyses (“Contingency Period”).  

 
Seller shall convey fee simple interest in the Property.  Seller at Seller’s cost, shall provide Buyer with a ALTA 
Standard Coverage Form Title Insurance Policy issued by Chicago Title, with liability in the amount of the 
total purchase price insuring title to the Property vested in Buyer’s entity, with title in the condition 
approved by Buyer as herein provided.  If Buyer requests, Seller shall furnish an ALTA Extended Form of Title 
Insurance Policy, but the additional premium cost of such title insurance policy over and above the Standard 
Form shall be borne by the Buyer.  
 
4.  Escrow 
 
 The purchase and sale provided for herein shall be consummated through an escrow to be opened at 
Insignia National Title Agency within five  (5) business days after the mutual execution of an Agreement.  
The escrow shall be deemed open when Buyer and Seller have executed and deposited signed escrow 
instructions with Insignia Title.  Said escrow shall be upon the usual form of instructions of the escrow 
holder for transactions of the type provided for herein, except that said instructions shall incorporate all of 
the terms and provisions of this Agreement, and in addition shall provide the following: 
 

(a) Escrow to close on or before December 1, 2014 (which day close of escrow is sometimes 
hereinafter referred to as the "Closing Date"), time is of the essence as to the closing date; 

 
(b) Promptly after the opening of escrow, Seller shall cause to be procured and delivered for Buyer's 
approval the Preliminary Title Report and copies of all other documents referred to in Paragraph 3; 
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(c) This sale shall be closed in escrow.  Seller shall pay for any Documentary Transfer Tax, thereafter, 
closing costs and fees shall be equally divided in accord with the usual practices of the escrow 
holder; 

 
(d) Real property taxes shall be prorated as of the Closing Date; 

 
(e) Both Buyer and Seller shall execute Non-Disclosure/Non-Circumvent Agreements to the benefit 
of each other; thereafter through close of escrow, all information provided for public consumption 
such as press releases and announcements, shall be the sole option of the Buyer;  

 
(f) In the event of any conflict between the terms of this Agreement and the terms of the escrow, 
the terms of this Agreement shall prevail except where escrow instructions provide otherwise.  

 
If escrow fails to close as a result of Buyer's default after all contingencies have been satisfied or waived, all 
monies previously deposited by Buyer into escrow shall be paid to Seller as liquidated damages.  If escrow 
fails to close as a result of Seller's default, Buyer shall be entitled to seek specific performance remedies.  
The provisions of this paragraph shall be the sole remedies available to each respective party hereunder in 
the event of the default under this Agreement.  
 
5.  Contingencies 
 
 The purchase of the Property shall be contingent upon: 
 
  

(a) Buyer's approval of the Preliminary Title Report, and all documents described within the 
Preliminary Title Report issued by Insignia National Title concerning the Property. 

 
(b) The Buyer's review and approval of all surveys, architectural drawings and engineering 
information available from all sources as to building’s designs tentative map approvals, city 
entitlements approvals and conditions, soils conditions, hydrology, drainage & flood studies, utility 
requirements, sewer and water conditions and financial feasibility studies. 
 
(c) Extension of current mortgage to June 30, 2015. 

 
Contingencies 5 (a), 5 (b) and 5 (c) are solely for the Buyer's benefit.  Buyer shall be responsible for all costs 
incurred in conducting reviews, inspections, investigations and analyses of the Property during the 
Contingency Period.   Should Buyer for any reason disapprove contingency 5 (a) or 5 (b) OR 5 (c) then upon 
expiration of the Contingency Period, the Buyer shall have the right to terminate this Agreement and have 
all earnest money deposits returned to Buyer.   
 
 
In the event Buyer approves or waives all contingencies, the Earnest Money Deposit including extension 
fees, if any, shall become non-refundable and shall apply to the purchase price at close of escrow.  In the 
event Buyer terminates this Agreement due to Buyer's disapproval of any of the above items, all deposits 
made by Buyer, less and except any fees charged by the escrow account, shall be immediately returned to 
Buyer and Parties shall have no further obligations under this Agreement.  
 
6.  Seller Warranties 
 
 (a) Seller warrants that Seller has the right to transfer the Property free and clear of all 
encumbrances, liens, leases and improvement districts, and will do so at close of escrow.  Any excepted 
item(s) must be expressed in writing by Buyer and Seller in the Purchase Agreement or Addendum thereto.  
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To the best of Seller’s knowledge, Seller has no actual knowledge of any hazardous or toxic substance or 
materials on the Property, and Seller neither knows nor has reasonable cause to believe that a release of 
hazardous substance has come to be located on the Property.   
 (b) Seller also warrants that Seller shall cooperate with Buyer by signing all applications and 
submittal documents, including but not limited to applications for zoning, use permits, waivers and related 
documentation and applications for processing said applications through the appropriate entities.  
 
7.     Inspections and Studies 
 
  During the term of this Escrow, Buyer, its agents, contractors, and subcontractors shall have the 

right to enter the Property, as needed, to make any and all inspections and tests as may be 
necessary or desirable in Buyer’s sole discretion.  Buyer shall use care and consideration with any of 
its inspections.  Buyer shall indemnify and hold Seller and the Property harmless from any and all 
damage arising out of or resulting from the negligence, willful or intentional acts or contractual 
obligations arising from Buyer’s due diligence or that of Buyer’s agents, contractors and/or 
subcontractors in connection with such entry and/or activities upon the Property.  Buyer shall be 
solely responsible for the cost of all inspections and studies.  Buyer shall have the right to place signs 
on the Property.  

 
8.  Buyer’s Disclosure 
 
 Buyer accepts the Property in its present condition “as is” and “where is”, including latent defects, 
without any representation or warranties (except for those noted above in sections 6. a and 6. b), express or 
implied, unless they are in writing and signed by the Seller.  
 
9.  Notices 
 
 Any and all notices, demands, or other communications required or desired to be given hereunder 
by any party shall be in writing and shall be validly given or made to another party if served either 
personally or if deposited in the United States mail, certified or registered, postage prepaid, return receipt 
requested.  If such notice, demand or other communication be serviced personally, service shall be 
conclusively deemed made at the time of such personal service. 
 
 
 
 
  
 TO SELLER:    Leah Property,  LLC 
     815 5Th Ave #5A 
     New York, NY 10065-7243 
 
 
  
 

with copy to:   Glenda Shaw 
C/o Northcap Realty 
815 E Pilot Road, Suite E 

     Las Vegas, NV 89119   
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TO BUYER:    Casino Coolidge, LLC 
     c/o Glenda Shaw 
     720 E. Charleston Ave. Suite 145 
     Las Vegas, NV 89104 
 
 
           
 Any party hereto may change its address for the purpose of receiving notices, demands and other 
communications as herein provided by written notice given in the manner aforesaid to the other party or 
parties hereto. After opening of escrow a copy of all notices, demands and other communications shall be 
given to the escrow office.  
 
10.   Applicable Law and Severability 
 
 This document shall, in all respects, be governed by the laws of the State of Nevada applicable to 
agreements executed and to be wholly performed within the State of Nevada.  Nothing contained herein 
shall be construed so as to require the commission of any act contrary to law, and wherever there is any 
conflict between any provision contained herein and any present or future statute, law, ordinance or 
regulation contrary to which the parties have no legal right to contact, the latter shall prevail but the 
provision of this document which is affected shall be curtailed and limited only to the extent necessary to 
bring it within the requirements of the law.  
 
11.  Further Assurances 
 
 Each of the parties hereto shall execute and deliver any and all additional papers, documents, and 
other assurances, and shall do any and all acts and things reasonably necessary in connection with the 
performance of their obligations hereunder and to carry out the intent of the parties hereto. 
 
12.  Attorney's Fees 
 
 In the event any action is instituted by a party to enforce any of the terms and provisions contained 
herein, the prevailing party in such action shall be entitled to such reasonable attorney's fees, costs and 
expenses as may be fixed by the Court.  
 
13.  Modifications or Amendments 
 
 No amendment, change or modification of this document shall be valid unless in writing and signed 
by all the parties hereto.  
 
 
14.  Successors or Assigns 
 
 All terms and provisions contained herein shall inure to the benefit of and shall be binding upon the 
parties hereto and their respective heirs, representatives, successors and assigns.  
 
15.  1031 Tax Deferred Exchange:  
 

 In the event either party elects to create an IRS Code Section 1031 Tax Deferred Exchange, the other party 
agrees to cooperate in a manner necessary to allow the participating party to qualify for said exchange; however at no 
additional cost or liability to the other party. 
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16.  Broker’s Fees:  
 
  Seller is responsible for a commission due to Broker Associate, Glenda Shaw of Northcap.  Brokers in this 
transaction in the amount equal to Four ( 4 %) of the Purchase Price.  Glenda Shaw is the only Broker in this transaction 
and said commission is to be paid through Escrow, at the Close of Escrow. 
 
17.  Time of the Essence 
 
 Time is of the essence of this Agreement and all the terms, provisions, covenants and conditions 
hereof.  This offer shall expire unless a copy hereof with Seller's written acceptance is delivered to Buyer or 
Buyer's agent by noon, Pacific Time, Wednesday, October 29th,  2014, after which time this Agreement shall 
have no force or effect. 
 
18.  Entire Agreement 
 
 This document constitutes the entire understanding and agreement of the parties and any and all 
prior agreements, understandings or representations are hereby terminated and canceled in their entirety 
and are of no further force or effect.  
 
 
BUYER: 
 
BY:                                                                                                             DATE:                                                
 Buyer: Manager –  Casino Cooldige, LLC      
 
 
SELLER: 
 
BY: ____________________________________________________  
 Leah Property, LLC – PRINT NAME 
 
 
BY: ____________________________________________________ DATE: ________________ 
 Leah Property LLC – SIGN NAME 
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RESPONDENTS’ APPENDIX  

 

Date Description Volume/Bates No. 

08/21/17 Amended Complaint 

 

Volume 1, RA 1 – 

RA 34  

 

03/27/19 Plaintiffs’ Limited Opposition to the 

Mitchell Defendants’ Motion to 

Withdraw as Counsel of Record 

 

Volume 1, RA 35 

– RA 121  

 

 

04/22/19 Plaintiffs’ Motion to Compel 

Defendants’ Production of Documents 

on Order Shortening Time  

 

Volume 1, RA 122 

– RA 143  

 

 

05/30/19 Notice of Entry of Order Compelling 

Discovery, Awarding Sanctions, and 

Briefly Extending Discovery for 

Limited Purposes and Continuing the 

Trial Date 

 

Volume 1, RA 144 

– RA 155  

 

 

06/14/19 Plaintiffs’ Motion for Sanctions 

Pursuant to NRCP 37(b) and Motion to 

Extend Time for Plaintiffs’ Deadline 

for Supplemental Expert Report on 

Order Shortening Time 

 

Volume 1, RA 156 

– RA 227  

 

 

07/02/19 Supplement in Support of Monetary 

Sanctions and Request for Incremental 

Sanctions 

 

Volume 1, RA 228 

– RA 237  

 

 

08/30/19 Trial Brief Regarding Evidentiary 

Hearing – Discovery Sanctions 

 

Volume 2, RA 238 

– RA 314  

 

09/20/19 Order Re: Discovery Sanctions 

 

Volume 2, RA 315 

– RA 323  
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09/23/19 Notice of Entry of Order Re: Discovery 

Sanctions 

 

Volume 2, RA 324 

– RA 336  

 

10/07/19 Plaintiffs’ Opposition to Motion for 

Summary Judgment and 

Countermotion for Discovery Pursuant 

to NRCP 56(d) 

 

Volume 2, RA 337 

– RA 364  

 

 

10/17/19 Plaintiffs’ Opposition to The Mitchell 

Defendants’ Statement of Compliance 

and Motion for Additional Time for 

Further Production and Countermotion 

for Case Concluding Sanctions 

 

Volume 2, RA 365 

– RA 429  

 

 

11/17/19 Status Report Regarding The Mitchell 

Defendants’ Compliance with This 

Court’s Order Re: Discovery Sanctions 

 

Volume 3, RA 430 

– RA 434  

 

 

12/12/19 Appendix to Plaintiffs’ Opposition to 

Defendants’ Motion to Dismiss 
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Pursuant to NRCP (12(b)(2) and 
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for Summary Judgment 

 

Volume 3, RA 435 

– RA 561  

 

 

12/12/19 Plaintiffs’ Opposition to Defendants’ 

Motion to Dismiss Plaintiffs’ Amended 

Complaint Pursuant to NRCP (12(b)(2) 
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Undated Plaintiffs’ Trial Exhibit No. 42 
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Undated Plaintiffs’ Trial Exhibit No. 10038 
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Volume 9, RA 1581 
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Undated Plaintiffs’ Trial Exhibit No. 10044 – 

Part 1 

 

Volume 10, RA 1672 
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Part 2 

 

Volume 11, RA 1918 

– RA 2162 

 

Undated Plaintiffs’ Trial Exhibit No. 10045 – 
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Volume 12, RA 2163 
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Undated Plaintiffs’ Trial Exhibit No. 10045 – 
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Volume 13, RA 2406 
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Part 2 
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Volume 20, RA 3750 
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Undated Plaintiffs’ Trial Exhibit No. 20003 

 

Volume 20, RA 3754 

– RA 3767 

 

Undated Plaintiffs’ Trial Exhibit No. 20004 

 

Volume 20, RA 3768 

– RA 3776 

 

Undated Plaintiffs’ Trial Exhibit No. 20005 

 

Volume 20, RA 3777 

– RA 3800 

 

Undated Plaintiffs’ Trial Exhibit No. 20006 

 

Volume 20, RA 3801 

– RA 3819 

 

Undated Plaintiffs’ Trial Exhibit No. 20007 

 

Volume 21, RA 3820 

– RA 3826 

 

Undated Plaintiffs’ Trial Exhibit No. 20008 

 

Volume 21, RA 3827 
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Volume 21, RA 4042 

– RA 4046 

 

Undated Plaintiffs’ Trial Exhibit No. 20018 
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Volume 21, RA 4056 
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Volume 22, RA 4058 

– RA 4122 

 

Undated Plaintiffs’ Trial Exhibit No. 20022 

 

Volume 22, RA 4123 

– RA 4124 

 

Undated Plaintiffs’ Trial Exhibit No. 20023 

 

Volume 22, RA 4125 

– RA 4144 

 

Undated Plaintiffs’ Trial Exhibit No. 20025 

 

Volume 22, RA 4145 

– RA 4147 

 

Undated Plaintiffs’ Trial Exhibit No. 20029 

 

Volume 22, RA 4148 

– RA 4149 
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Undated Plaintiffs’ Trial Exhibit No. 20030 

 

Volume 22, RA 4150 

– RA 4151 

 

Undated Plaintiffs’ Trial Exhibit No. 20031 

 

Volume 22, RA 4152 

– RA 4153 

 

Undated Plaintiffs’ Trial Exhibit No. 20032 

 

Volume 22, RA 4154 

– RA 4155 
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Volume 22, RA 4175 
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– RA 4285 
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Volume 23, RA 4309 

Undated Plaintiffs’ Trial Exhibit No. 20040 

 

Volume 23, RA 4310 

– RA 4318 

 

Undated Plaintiffs’ Trial Exhibit No. 20041 

 

Volume 23, RA 4319 
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Plaintiffs’ Trial Exhibit No. 20042 Volume 23, RA 4321 

– RA 4322 
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Undated Plaintiffs’ Trial Exhibit No. 20043 

 

Volume 23, RA 4323 

– RA 4324 

 

Undated Plaintiffs’ Trial Exhibit No. 20044 

 

Volume 23, RA 4325 

– RA 4330 

 

Undated Plaintiffs’ Trial Exhibit No. 20047  

 

Volume 23, RA 4331 

– RA 4334 

 

Undated Plaintiffs’ Trial Exhibit No. 20052 

 

Volume 23, RA 4335 

– RA 4345 

 

Undated Plaintiffs’ Trial Exhibit No. 30009 

 

Volume 23, RA 4346 

– RA 4354 

 

Undated Plaintiffs’ Trial Exhibit No. 30011 

 

Volume 23, RA 4355 

– RA 4358 

 

Undated Plaintiffs’ Trial Exhibit No. 30012 

 

Volume 23, RA 4359 

– RA 4373 

 

Undated Plaintiffs’ Trial Exhibit No. 30013 

 

Volume 23, RA 4374 

– RA 4389 

 

Undated Plaintiffs’ Trial Exhibit No. 30014 

 

Volume 23, RA 4390 

– RA 4409 

 

Undated Plaintiffs’ Trial Exhibit No. 30015 

 

Volume 23, RA 4410 

– RA 4434 

 

Undated Plaintiffs’ Trial Exhibit No. 30041 

 

Volume 23, RA 4435  

Undated Plaintiffs’ Trial Exhibit No. 30042 

 

Volume 23, RA 4436 

 

Undated Plaintiffs’ Trial Exhibit No. 30043 

 

Volume 23, RA 4437 

 

Undated Plaintiffs’ Trial Exhibit No. 30044 

 

Volume 23, RA 4438 
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Undated Plaintiffs’ Trial Exhibit No. 30050 

 

Volume 23, RA 4439 

 

Undated Plaintiffs’ Trial Exhibit No. 30051 

 

Volume 23, RA 4440 

 

Undated Plaintiffs’ Trial Exhibit No. 30052 

 

Volume 23, RA 4441 

 

Undated Plaintiffs’ Trial Exhibit No. 30053 

 

Volume 23, RA 4442 
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Undated Plaintiffs’ Trial Exhibit No. 30055 

 

Volume 23, RA 4448 
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Undated Plaintiffs’ Trial Exhibit No. 30058 

 

Volume 23, RA 4450 

Undated Plaintiffs’ Trial Exhibit No. 30059 

 

Volume 23, RA 4451 

 

Undated Plaintiffs’ Trial Exhibit No. 30071 

 

Volume 23, RA 4452 

– RA 4456 

 

Undated Plaintiffs’ Trial Exhibit No. 30077 

 

Volume 23, RA 4457 

 

Undated Plaintiffs’ Trial Exhibit No. 30078 

 

Volume 23, RA 4458 

 

Undated Plaintiffs’ Trial Exhibit No. 30079 

 

Volume 23, RA 4459 

 

Undated Plaintiffs’ Trial Exhibit No. 30089 

 

Volume 24, RA 4460 

– RA 4512 

 

Undated Plaintiffs’ Trial Exhibit No. 30090 

 

Volume 24, RA 4513 

– RA 4573 

 

Undated Plaintiffs’ Trial Exhibit No. 30091 

 

Volume 24, RA 4474 

– RA 4638 

 

Undated Plaintiffs’ Trial Exhibit No. 30092 

 

Volume 25, RA 4639 

 

Undated Plaintiffs’ Trial Exhibit No. 30094 

 

Volume 25, RA 4640 

– RA 4653 
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Undated Plaintiffs’ Trial Exhibit No. 30096 

 

Volume 25, RA 4654 

– RA 4658 

 

Undated Plaintiffs’ Trial Exhibit No. 30097 – 

Part 1 

 

Volume 26, RA 4659 

– RA 4908 

 

Undated Plaintiffs’ Trial Exhibit No. 30097 – 

Part 2 

 

Volume 27, RA 4909 

– RA 5158 

 

Undated Plaintiffs’ Trial Exhibit No. 30097 – 

Part 3 

 

Volume 28, RA 5159 

– RA 5408 

 

Undated Plaintiffs’ Trial Exhibit No. 30097 – 

Part 4 

 

Volume 29, RA 5409 

– RA 5658 

 

Undated Plaintiffs’ Trial Exhibit No. 30097 – 

Part 5 

 

Volume 30, RA 5659 

– RA 5842 

 

Undated Plaintiffs’ Trial Exhibit No. 30098 – 

Part 1 

 

Volume 31, RA 5843 

– RA 6092 

 

Undated Plaintiffs’ Trial Exhibit No. 30098 – 

Part 2 

 

Volume 32, RA 6093 

– RA 6338 

 

Undated Plaintiffs’ Trial Exhibit No. 30098 – 

Part 3 

 

Volume 33, RA 6339 

– RA 6588 

 

Undated Plaintiffs’ Trial Exhibit No. 30098 – 

Part 4 

 

Volume 34, RA 6589 

– RA 6838 

 

Undated Plaintiffs’ Trial Exhibit No. 30098 – 

Part 5 

 

Volume 35, RA 6839 

– RA 6995 

 

Undated Plaintiffs’ Trial Exhibit No. 30101 

 

Volume 36, RA 6996 

– RA 7003 

 

Undated Plaintiffs’ Trial Exhibit No. 30102 

 

Volume 36, RA 7004 

– RA 7010 
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Undated Plaintiffs’ Trial Exhibit No. 30103 

 

Volume 36, RA 7011 

 

Undated Plaintiffs’ Trial Exhibit No. 30104 

 

Volume 36, RA 7012 

– RA 7018 

 

Undated Plaintiffs’ Trial Exhibit No. 30105 

 

Volume 36, RA 7019 

– RA 7026 

 

Undated Plaintiffs’ Trial Exhibit No. 30106 

 

Volume 36, RA 7027 

– RA 7034 

 

Undated Plaintiffs’ Trial Exhibit No. 30107 

 

Volume 36, RA 7035  

Undated Plaintiffs’ Trial Exhibit No. 40003 

 

Volume 36, RA 7036  

 

Undated Plaintiffs’ Trial Exhibit No. 40004 

 

Volume 36, RA 7037 

– RA 7038 

 

Undated Plaintiffs’ Trial Exhibit No. 40008 

 

Volume 36, RA 7039  

 

Undated Plaintiffs’ Trial Exhibit No. 40009 

 

Volume 36, RA 7040 

– RA 7161 

    

Undated Plaintiffs’ Trial Exhibit No. 40010 

 

Volume 37, RA 7162 

– RA 7254 

 

Undated Plaintiffs’ Trial Exhibit No. 40014 

 

Volume 37, RA 7255 

– RA 7303 

 

Undated Plaintiffs’ Trial Exhibit No. 40017 

 

Volume 37, RA 7304  

 

Undated Plaintiffs’ Trial Exhibit No. 40018 

 

Volume 37, RA 7305 

– RA 7308 
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Undated Plaintiffs’ Trial Exhibit No. 40019 

 

Volume 37, RA 7309 

– RA 7313 

 

Undated Plaintiffs’ Trial Exhibit No. 40020 

 

Volume 37, RA 7314 

– RA 7320 

 

Undated Plaintiffs’ Trial Exhibit No. 40021 

 

Volume 37, RA 7321 

– RA 7325 

 

Undated Plaintiffs’ Trial Exhibit No. 40022 

 

Volume 37, RA 7326 

– RA 7330 

 

Undated Plaintiffs’ Trial Exhibit No. 40023 

 

Volume 37, RA 7331 

– RA 7337 

 

Undated Plaintiffs’ Trial Exhibit No. 40024 

 

Volume 37, RA 7338 

– RA 7341 

 

Undated Plaintiffs’ Trial Exhibit No. 40025 

 

Volume 37, RA 7342 

– RA 7353 

 

Undated Plaintiffs’ Trial Exhibit No. 40026 

 

Volume 37, RA 7354 

– RA 7357 

 

Undated Plaintiffs’ Trial Exhibit No. 40027 

 

Volume 37, RA 7358 

– RA 7395 

 

Undated Plaintiffs’ Trial Exhibit No. 40028 

 

Volume 37, RA 7396 
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Undated Plaintiffs’ Trial Exhibit No. 40029 

 

Volume 37, RA 7400 

– RA 7404 

 

Undated Plaintiffs’ Trial Exhibit No. 40030 

 

Volume 37, RA 7405 

– RA 7409 

 

Undated Plaintiffs’ Trial Exhibit No. 40031 

 

Volume 38, RA 7410 

– RA 7468 
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Undated Plaintiffs’ Trial Exhibit No. 40032 

 

Volume 38, RA 7469 

– RA 7472 

 

Undated Plaintiffs’ Trial Exhibit No. 40033 

 

Volume 38, RA 7473 

– RA 7477 

 

Undated Plaintiffs’ Trial Exhibit No. 40034 

 

Volume 38, RA 7478 

– RA 7483 
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Plaintiffs’ Trial Exhibit No. 40035 

 

Volume 38, RA 7484 
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Volume 38, RA 7496 
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Volume 38, RA 7515 
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Volume 39, RA 7532 
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Volume 39, RA 7592 
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Undated Plaintiffs’ Trial Exhibit No. 50005 

 

Volume 39, RA 7609 
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Undated Plaintiffs’ Trial Exhibit No. 50009 
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Volume 39, RA 7631 
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Undated Plaintiffs’ Trial Exhibit No. 50011 

 

Volume 39, RA 7666 
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Volume 40, RA 7841 
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Undated Plaintiffs’ Trial Exhibit No. 50021 

 

Volume 40, RA 7871 

– RA 7892 
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Volume 40, RA 7915 
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Volume 40, RA 7936 

– RA 7967 

 

Undated Plaintiffs’ Trial Exhibit No. 50025 
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Volume 47, RA 9205  
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Undated Plaintiffs’ Trial Exhibit No. 60049 

 

Volume 47, RA 9206 
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Undated Plaintiffs’ Trial Exhibit No. 60068 

 

Volume 48, RA 9323 
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Undated Plaintiffs’ Trial Exhibit No. 70010 Volume 48, RA 9339 

– RA 9340 
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DATED this 28th day of October 2021. 

 

JOHN W. MUIJE & ASSOCIATES 

 

  /s/ John W. Muije, Esq.   

JOHN W. MUIJE 

Nevada Bar No. 2419 

3216 Lone Canyon Court 

N. Las Vegas, NV 89031 

(702) 386-7002 

jmuije@muijelawoffice.com   

Attorney for Respondents 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on the 28th day of October, I have caused a true and 

correct copy of the foregoing RESPONDENTS’ APPENDIX – VOLUME 46 to be 

served by electronic service by the Supreme Court of Nevada Electronic Filing 

System to the following: 

 

H. STAN JOHNSON, ESQ. 

Nevada Bar No. 265 

KEVIN M. JOHNSON, ESQ. 

Nevada Bar No. 14551 

COHEN JOHNSON 

375 East Warm Springs Road, Suite 104 

Las Vegas, Nevada 89119 

Telephone: (702) 823-3500 

Facsimile: (702) 823-3400 

Email: sjohnson@cohenjohnson.com 

Attorneys for Appellants 
 
 
 
 

/s/ Melanie Bruner                       
As an agent for and on behalf of 
JOHN W. MUIJE & Associates 
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6 East 39th Street, Suite 700 

Oye New York, NY 10016 

INSIGNIA - BNT Tel: 212-465-0777 
NATIONAL TITRE AGENCY Fanny Trataros, Esq. 

Director, National Division 

E-mail: fanny@insigniabnt.com 

December 11, 2014 

David Mitchell 

Via Email: djm@mitchellholdings.com, 

Re: Transfer of property located in Las Vagas Nevada from Leah Property, LLC to 

Casino Coolidge, LLC 

Dear Mr. Mitchell: 

Enclosed herewith is a deed and title affidavit to be executed by you, in connection with 

the above referenced property to Casino Coolidge, LLC. 

Please have same executed and acknowledged and returned to me at the above 

address. | will hold the deed in escrow and not deliver same at the closing, until you 

have confirmed the receipt of $250,000.00 which represents your portion of the 

sales price, which will be wired into the following account. 

David Mitchell 

First Republic Bank 

ABA # 321081669 

Acct # 80000623513 

Should you have any questions, please do not hesitate to contact the undersigned. 

Very truly yours, 

Mitch0171727
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Thank you,
 
Fanny
 
 

.: Fanny Trataros

.:  VP, Senior Underwriting Counsel and

.:  Director National Division
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From: Doug Arnaudin [mailto:DArnaudin@mitchellholdings.com] 

Sent: Monday, December 22, 2014 10:28 AM

To: <Fanny@insigniabnt.com>

Cc: David Mitchell

Subject: Re: transfer Leah Property, LLC to Casino coolidge, LLC

 
Ok, we have scanned or hard copy,
 
Please send letter and I will have copy ready,
 
Thanks,

Doug Arnaudin
Mitchell Holdings LLC
801 Madison Avenue,
New York, NY 10065

On Dec 22, 2014, at 8:19 AM, "Fanny Trataros" < Fanny@insigniabnt.com> wrote:

Please disregard this email,  I just read the email from the lender’s attorney.
 
 
Thank you,
 
Fanny
 

From: Fanny Trataros [mailto:Fanny@insigniabnt.com] 

Sent: Monday, December 22, 2014 10:18 AM

To: 'Doug Arnaudin'

Cc: 'David Mitchell'

Subject: RE: transfer Leah Property, LLC to Casino coolidge, LLC

 
Doug,
 
Please call me on this.  I am drafting the letter now and realized that I do not have

the 4th item. 
 
As both parties are executing the deed and they are the  sole members,  I am not
sure that this is required.
 
 
 

.: Fanny Trataros

.:  VP, Senior Underwriting Counsel and

.:  Director National Division
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From: Doug Arnaudin [mailto:DArnaudin@mitchellholdings.com] 

Sent: Friday, December 19, 2014 7:04 PM

To: Fanny Trataros; Fanny@insigniabnt.com 

Cc: David Mitchell

Subject: Re: transfer Leah Property, LLC to Casino coolidge, LLC

 
Also, please INCLUDE:

 

1. Confirmation of wire in full was sent

2. Fed Reference # of wire

3. VNB New York, LLC sends executed copy of the Release of Guarantor for David J.

Mitchell

4. Barnet L. Liberman sends executed copy of the "Consent of the Sole Member of Leah

Property LLC”

 

Thank you,
 

Doug Arnaudin
Mitchell Holdings LLC

801 Madison Avenue, 4th Floor

New York, NY 10065

(212) 486-4444

(212) 320-0474 (f)

Darnaudin@mitchellholdings.com

 

From: Doug Arnaudin <darnaudin@mitchellholdings.com>
Date: Friday, December 19, 2014 at 6:30 PM
To: Fanny Trataros <ftrataros@insignianationaltitleagency.com>,
"Fanny@insigniabnt.com" <Fanny@insigniabnt.com>
Cc: David Mitchell <djm@mitchellholdings.com>
Subject: Re: transfer Leah Property, LLC to Casino coolidge, LLC
 

Would you be able to email a copy of the letter and I email back a copy of the Deed?

 

Or do you need original?

 

Thanks,

 

Doug Arnaudin
Mitchell Holdings LLC

801 Madison Avenue, 4th Floor

New York, NY 10065

(212) 486-4444

(212) 320-0474 (f)

Darnaudin@mitchellholdings.com

 

From: Fanny Trataros <ftrataros@insignianationaltitleagency.com>
Date: Friday, December 19, 2014 at 6:16 PM
To: Doug Arnaudin <darnaudin@mitchellholdings.com>, "Fanny@insigniabnt.com"
<Fanny@insigniabnt.com>
Cc: David Mitchell <djm@mitchellholdings.com>
Subject: Re: transfer Leah Property, LLC to Casino coolidge, LLC
 

I am so sorry i had to run out to a meeting. I can send it first thing monday. I could come

by your office and pick up the deed as well if that works for you.

 

 
Sent from my Verizon Wireless 4G LTE smartphone

 

-------- Original message --------

From: Doug Arnaudin

Date:12/19/2014 5:45 PM (GMT-05:00)

To: Fanny Trataros ,Fanny@insigniabnt.com

Cc: David Mitchell

Subject: Re: transfer Leah Property, LLC to Casino coolidge, LLC
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Hi Fanny, would you be able to send letterhead before end of today?

 

Thanks,

 

Doug Arnaudin
Mitchell Holdings LLC

801 Madison Avenue, 4th Floor

New York, NY 10065

(212) 486-4444

(212) 320-0474 (f)

Darnaudin@mitchellholdings.com

 

From: Fanny Trataros <ftrataros@insignianationaltitleagency.com>
Date: Friday, December 19, 2014 at 5:22 PM
To: Doug Arnaudin <darnaudin@mitchellholdings.com>, "Fanny@insigniabnt.com"
<Fanny@insigniabnt.com>
Cc: David Mitchell <djm@mitchellholdings.com>
Subject: Re: transfer Leah Property, LLC to Casino coolidge, LLC
 

Hopefully mondag or tuesday of next week.

 

 
Sent from my Verizon Wireless 4G LTE smartphone

 

-------- Original message --------

From: Doug Arnaudin

Date:12/19/2014 4:59 PM (GMT-05:00)

To: Fanny@insigniabnt.com

Cc: David Mitchell

Subject: Re: transfer Leah Property, LLC to Casino coolidge, LLC

 

Also, when is the date of closing?

 

Thanks,

 

Doug Arnaudin
Mitchell Holdings LLC

801 Madison Avenue, 4th Floor

New York, NY 10065

(212) 486-4444

(212) 320-0474 (f)

Darnaudin@mitchellholdings.com

 

From: Doug Arnaudin <darnaudin@mitchellholdings.com>
Date: Friday, December 19, 2014 at 4:37 PM
To: "Fanny@insigniabnt.com" <Fanny@insigniabnt.com>
Cc: David Mitchell <djm@mitchellholdings.com>
Subject: Re: transfer Leah Property, LLC to Casino coolidge, LLC
 

Thank you,

 

Doug Arnaudin
Mitchell Holdings LLC

801 Madison Avenue, 4th Floor

New York, NY 10065

(212) 486-4444

(212) 320-0474 (f)

Darnaudin@mitchellholdings.com

 

From: Fanny Trataros <Fanny@insigniabnt.com>
Reply-To: "Fanny@insigniabnt.com" <Fanny@insigniabnt.com>
Date: Friday, December 19, 2014 at 3:49 PM
To: Doug Arnaudin <darnaudin@mitchellholdings.com>
Cc: David Mitchell <djm@mitchellholdings.com>
Subject: RE: transfer Leah Property, LLC to Casino coolidge, LLC
 

Absolutely…..
 
 
Give me a few minutes as I am in the middle of a funding.
 

From: Doug Arnaudin [mailto:DArnaudin@mitchellholdings.com] 

Sent: Friday, December 19, 2014 3:39 PM

To: Fanny@insigniabnt.com 

Cc: David Mitchell
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Subject: Re: transfer Leah Property, LLC to Casino coolidge, LLC

 
Would it be possible to confirm the below on your letterhead?

 

Thank you,

 

Doug Arnaudin
Mitchell Holdings LLC

801 Madison Avenue, 4th Floor

New York, NY 10065

(212) 486-4444

(212) 320-0474 (f)

Darnaudin@mitchellholdings.com

 

From: Fanny Trataros <Fanny@insigniabnt.com>
Reply-To: "Fanny@insigniabnt.com" <Fanny@insigniabnt.com>
Date: Friday, December 19, 2014 at 3:29 PM
To: Doug Arnaudin <darnaudin@mitchellholdings.com>
Cc: David Mitchell <djm@mitchellholdings.com>
Subject: RE: transfer Leah Property, LLC to Casino coolidge, LLC
 

Confirmed,  The amount of the wire to be sent to David is  $250,000.00
 
 

.: Fanny Trataros

.:  VP, Senior Underwriting Counsel and

.:  Director National Division

         6 East 39th Street - Suite 700

         New York, NY 10016

  tel: (212) 465.0777

 fax: (212) 465.0771

cell: (917) 558.7025

 eml: fanny@insigniabnt.com

 web:www.Insigniabnt.com
 

 
 
 
 
 

From: Doug Arnaudin [mailto:DArnaudin@mitchellholdings.com] 

Sent: Friday, December 19, 2014 3:27 PM

To: Fanny@insigniabnt.com 

Cc: David Mitchell

Subject: Re: transfer Leah Property, LLC to Casino coolidge, LLC

 
Hi Fanny, we are happy to send you the executed Deed but we need confirmation from you

first:

 

Please confirm that you will not release the executed Deed until:

1. Confirmation of wire in full was sent

2. Fed Reference # of wire

3. VNB New York, LLC sends executed copy of the Release of Guarantor for David J.

Mitchell

Thank you,

 

Doug Arnaudin
Mitchell Holdings LLC

801 Madison Avenue, 4th Floor

New York, NY 10065

(212) 486-4444

<20141222104517.pdf>

<20141222130259.pdf>
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VNB NEW YORK, LLC 

ONE PENN PLAZA 

SUITE 2930 

New York, NEw York 10119 

December _, 2014 

David J. Mitchell 

801 Madison Avenue, 4th Floor 

New York, NY 10065 

VNB New York, LLC with David J. Mitchell 

Dear Mr. Mitchell: 

Reference is made to that certain Guaranty (the “Guaranty’) made by David J. 

Mitchell (the “Guarantor”) to VNB New York, LLC, successor in interest to VNB New York 

Corp. (“VNB”) for the obligations and liabilities of Leah Property, LLC (the “Borrower’”) to 

VNB dated as of March 12, 2008. A copy of the Guaranty is annexed hereto. 

VNB hereby acknowledges, discharges and releases the Guarantor from any and all 

lability arising under the Guaranty. All capitalized terms not specifically defined herein shall have 

the meaning ascribed to them in the Guaranty. 

Very truly yours, 

VNB New York, LLC 

By: "3 4 

Petér/L.Myette 
Vice President 

Mitch0160821

60010-0006
Case No.: A-16-740689-B

RA 008882



fx New York Corp 
a subsidiary of Valley National Bank 

GUARANTY 

Date: March 12, 2008 

In this guaranty, the word "Borrower" means Leah Property, LLC. The words "Il, me and my” 

mean each and ail of the individuals or business entities who sign below as Guarantor. The words 

"you and your" mean VNB New York Corp. and its successors and assigns. 

GUARANTY: By signing this guaranty, | guarantee to you that every Obligation will be paid when 

itis due, no matter what may happen. This means that you can demand payment from me if (a) 

the Borrower or (b) any other person or entity who may now or in the future have any duties, debts 

or liabilities to you pursuant to any Obligation ("“Obligor”) fails to pay you in full for all of the 

Obligations. 

OBLIGATIONS GUARANTEED: This guaranty covers every kind of debt. [ft covers credit you 

extend to the Borrower, obligations of the Borrower that you buy from others, interest on all the 

Borrower's debts to you, and all other obligations that the Borrower owes you. In this guaranty, all 

of these debts will be called the “Obligations”. 

CONTINUING EFFECT: This guaranty will continue to be in effect until you have received from 

me a written notice canceling the guaranty. A notice of cancellation will not affect my liability for 

any Obligations that are in existence at the time | give you a cancellation notice. The notice of 

cancellation must be addressed to you at the following address: 

VNB New York Corp. 

275 Madison Avenue 

New York, New York 10016 

EVENTS NOT AFFECTING THE GUARANTY: [| agree that my liability under this guaranty will 

not be limited or cancelled because: 

1. Any Obligation cannot be enforced against the Borrower or another Obligor,; 

2. You agree to any changes in the terms of any Obligation, such as extending the 

time for repayment or increasing the amount or interest rate; 

3. You release any other Obligor from any of all of the Obligations; 

4, You release, exchange or sell any collateral that any other Obligor has 

given you or you do not fully establish your security interest in any collateral; 

5. A law, regulation or order of any public authority affects your rights under any of 

the Obligations; and/or 

6. Anything else happens that may affect your rights against any other Obligor. 

RIGHTS AND REMEDIES: If an Event of Default occurs, you can exercise all of your rights 

and remedies under, and in accordance with, this guaranty, and agreements, all other 

documents, notes affidavits and certificates executed in connection with any Obligation. | 
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ma 

hereby waive all defens..”based on suretyship, including, wi A limitation, all defenses 
discussed in Sections 39 through 44 of the American Law Institute's Restatement of the Law 

(Third), Suretyship and Guaranty (1995). You can delay enforcing any of your rights and 

remedies without losing them. 

In addition to any rights and remedies herein contained, and notwithstanding 

anything herein contained to the contrary, to secure this Guaranty, the undersigned 

Guarantor hereby pledges, sets over, assigns and grants a security interest and right of 

set-off to Lender in every deposit account of the Guarantor with Lender or its affiliates, 

including, but not limited to, Valley National Bank, and in any other property, rights and 

instruments of the Guarantor which may be delivered or come into the possession, 

custody or control of Lender, or its affiliates, including, but not limited to, Valley National 

Bank, and such additional security interests which may be granted by the Guarantor to 

Lender in any separate agreement executed between the Guarantor and Lender. 

Guarantor consents to such affiliates (including, but not limited to, Valley National Bank) 

acting as secured party or otherwise enforcing Lender's rights and remedies referred to 

herein. 

NOTICES: You do not have to notify me that you have accepted this guaranty. You do not 

have to notify me, the Borrower or any other Obligor that any Obligation has not been paid or that 

you wish me to make a payment under this guaranty. 

FINANCIAL STATEMENTS: | agree to provide you with the following financial statements on an 

annual basis: (i) as soon as available and in any event within thirty (30) days of filing, , signed 

copies of my federal income tax returns (including all schedules), (ii) at the time of delivery of the 

tax returns as set forth in sub-paragraph (i), a copy of my personal financial statement on the 

Lender’s standard form or other form acceptable to the Lender, and (iii) such other documents 

- and information as the Lender may reasonably request from time to time. 

RESPONSIBILITY: | understand that | am responsible for the payment of the full amount of the 

Obligations, even if there are other Guarantors. You can demand payment from me without first 

(a) seeking payment from the Borrower or any other Obligor or (b) trying to collect from the 

Mortgaged Property or any other collateral. 

VALIDITY: If any part of this guaranty is determined by a court to be invalid, the rest will remain in 

effect. 

COLLECTION COSTS: If you sue me to collect this guaranty, J will pay you all of your 

reasonable, actual fees, costs, charges and expenses, including legal fees, which are allowed by 

law. 

LAW: This guaranty will be governed by the law of the State of New York. 

HEIRS: This guaranty will bind my heirs, executors, administrators, successors and assigns. 
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IN WITNESS WHEREOF, parties hereto has executed this Guaranty the day and 

year first above written. 

LAS VEGAS LAND PARTNERS LL¢ 

a Delaware limit j 

By 
ff Bake 

Marpaging Member 

By: 

David J. Mitchell 

Managing Member i 

ME / fb 
JON LIBERMAN 

DAVID J. MITCHELL 
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STATE OF NEW YORK: 

ss: 

COUNTY OF NEW YORK: 

On the So. day of March in the year 2008, before me, the undersigned, personally 

appeared Barnet L. Liberman, personally known to me or proved to me on the basis of 

satisfactory evidence to be the individual whose name is subscribed to the within instrument and 

_acknowledged to me that he executed the same in his capacity, and that by his signature on the 

instrument, the individual, or the persons upon behalf of which the individual acted, executed the 

instrument. J a 
” 

L Cpe PA 
Notary Public 4 

JANET GRONIER w York 
oo + S at of New 

STATE OF NEW YORK: Notary Au 
88: Qualified in New vor Cob A 

COUNTY OF NEW YORK: Commission Expires MSY 

On the _ day of March in the year 2008, before me, the undersigned, personally 

appeared David J. Mitchell, personally known to me or proved to me on the basis of satisfactory 

evidence to be the individual whose name is subscribed to the within instrument and 

acknowledged to me that he executed the same in his capacity, and that by his signature on the 

instrument, the individual, or the persons upon behalf of which the individual acted, executed the 

instrument. 

Notary Public 
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IN WITNESS WHEREOF, parties hereto has executed this Guaranty the day and 

year first above written. 

LAS VEGAS LAND PARTNERS LLC 

a Delaware limited liability company 

By: 

Bamett L. Liberman 

Managing Member 

CL 

David J. Mitchell 

Managing Member 

BARNET L. LIBERMAN 

CL 

DAVID J. MITCHELL 
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STATE OF NEW YORK: 

Ss: 

COUNTY OF NEW YORK: 

On the ___ day of March in the year 2008, before me, the undersigned, personally 

appeared Barnet L. Liberman, personally known to me or proved to me on the basis of 

satisfactory evidence to be the individual whose name is subscribed to the within instrument and 

acknowledged to me that he executed the same in his capacity, and that by his signature on the 

instrument, the individual, or the persons upon behalf of which the individual acted, executed the 

instrument. 

Notary Public 

STATE OF NEW YORK: 

SS: 

COUNTY OF NEW YORK: 

On the “7 day of March in the year 2008, before me, the undersigned, personally 
appeared David J. Mitchell, personally known to me or proved to me on the basis of satisfactory 

evidence to be the individual whose name is subscribed to the within instrument and 

acknowledged to me that he executed the same in his capacity, and that by his signature on the 

- instrument, the individual, or the persons upon behalf of which the individual acted, executed the 

Cor 

Notary Public 

SHILOH 0 BALLANTYNE 

Notary Public - State of New York 

NO, O1BAG1 40624 

Qualified In Queens County, 

OO \ My Commission Expires _f 3 ft ff 

Mitch0160827

60010-0012
Case No.: A-16-740689-B

RA 008888



Mitch0171707

60011-0001
Case No.: A-16-740689-B

RA 008889



 
Thank you,
 
Fanny
 
 

.: Fanny Trataros

.:  VP, Senior Underwriting Counsel and

.:  Director National Division

<image001.png>
         6 East 39th Street - Suite 700

         New York, NY 10016
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From: Doug Arnaudin [mailto:DArnaudin@mitchellholdings.com] 

Sent: Monday, December 22, 2014 10:28 AM

To: <Fanny@insigniabnt.com>

Cc: David Mitchell

Subject: Re: transfer Leah Property, LLC to Casino coolidge, LLC

 
Ok, we have scanned or hard copy,
 
Please send letter and I will have copy ready,
 
Thanks,

Doug Arnaudin
Mitchell Holdings LLC
801 Madison Avenue,
New York, NY 10065

On Dec 22, 2014, at 8:19 AM, "Fanny Trataros" < Fanny@insigniabnt.com> wrote:

Please disregard this email,  I just read the email from the lender’s attorney.
 
 
Thank you,
 
Fanny
 

From: Fanny Trataros [mailto:Fanny@insigniabnt.com] 

Sent: Monday, December 22, 2014 10:18 AM

To: 'Doug Arnaudin'

Cc: 'David Mitchell'

Subject: RE: transfer Leah Property, LLC to Casino coolidge, LLC

 
Doug,
 
Please call me on this.  I am drafting the letter now and realized that I do not have

the 4th item. 
 
As both parties are executing the deed and they are the  sole members,  I am not
sure that this is required.
 
 
 

.: Fanny Trataros

.:  VP, Senior Underwriting Counsel and

.:  Director National Division

<image001.png>
         6 East 39th Street - Suite 700

         New York, NY 10016

<image002.png>  tel: (212) 465.0777

<image003.png> fax: (212) 465.0771
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From: Doug Arnaudin [mailto:DArnaudin@mitchellholdings.com] 

Sent: Friday, December 19, 2014 7:04 PM

To: Fanny Trataros; Fanny@insigniabnt.com 

Cc: David Mitchell

Subject: Re: transfer Leah Property, LLC to Casino coolidge, LLC

 
Also, please INCLUDE:

 

1. Confirmation of wire in full was sent

2. Fed Reference # of wire

3. VNB New York, LLC sends executed copy of the Release of Guarantor for David J.

Mitchell

4. Barnet L. Liberman sends executed copy of the "Consent of the Sole Member of Leah

Property LLC”

 

Thank you,
 

Doug Arnaudin
Mitchell Holdings LLC

801 Madison Avenue, 4th Floor

New York, NY 10065

(212) 486-4444

(212) 320-0474 (f)

Darnaudin@mitchellholdings.com

 

From: Doug Arnaudin <darnaudin@mitchellholdings.com>
Date: Friday, December 19, 2014 at 6:30 PM
To: Fanny Trataros <ftrataros@insignianationaltitleagency.com>,
"Fanny@insigniabnt.com" <Fanny@insigniabnt.com>
Cc: David Mitchell <djm@mitchellholdings.com>
Subject: Re: transfer Leah Property, LLC to Casino coolidge, LLC
 

Would you be able to email a copy of the letter and I email back a copy of the Deed?

 

Or do you need original?

 

Thanks,

 

Doug Arnaudin
Mitchell Holdings LLC

801 Madison Avenue, 4th Floor

New York, NY 10065

(212) 486-4444

(212) 320-0474 (f)

Darnaudin@mitchellholdings.com

 

From: Fanny Trataros <ftrataros@insignianationaltitleagency.com>
Date: Friday, December 19, 2014 at 6:16 PM
To: Doug Arnaudin <darnaudin@mitchellholdings.com>, "Fanny@insigniabnt.com"
<Fanny@insigniabnt.com>
Cc: David Mitchell <djm@mitchellholdings.com>
Subject: Re: transfer Leah Property, LLC to Casino coolidge, LLC
 

I am so sorry i had to run out to a meeting. I can send it first thing monday. I could come

by your office and pick up the deed as well if that works for you.

 

 
Sent from my Verizon Wireless 4G LTE smartphone

 

-------- Original message --------

From: Doug Arnaudin

Date:12/19/2014 5:45 PM (GMT-05:00)

To: Fanny Trataros ,Fanny@insigniabnt.com

Cc: David Mitchell

Subject: Re: transfer Leah Property, LLC to Casino coolidge, LLC
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Hi Fanny, would you be able to send letterhead before end of today?

 

Thanks,

 

Doug Arnaudin
Mitchell Holdings LLC

801 Madison Avenue, 4th Floor

New York, NY 10065

(212) 486-4444

(212) 320-0474 (f)

Darnaudin@mitchellholdings.com

 

From: Fanny Trataros <ftrataros@insignianationaltitleagency.com>
Date: Friday, December 19, 2014 at 5:22 PM
To: Doug Arnaudin <darnaudin@mitchellholdings.com>, "Fanny@insigniabnt.com"
<Fanny@insigniabnt.com>
Cc: David Mitchell <djm@mitchellholdings.com>
Subject: Re: transfer Leah Property, LLC to Casino coolidge, LLC
 

Hopefully mondag or tuesday of next week.

 

 
Sent from my Verizon Wireless 4G LTE smartphone

 

-------- Original message --------

From: Doug Arnaudin

Date:12/19/2014 4:59 PM (GMT-05:00)

To: Fanny@insigniabnt.com

Cc: David Mitchell

Subject: Re: transfer Leah Property, LLC to Casino coolidge, LLC

 

Also, when is the date of closing?

 

Thanks,

 

Doug Arnaudin
Mitchell Holdings LLC

801 Madison Avenue, 4th Floor

New York, NY 10065

(212) 486-4444

(212) 320-0474 (f)

Darnaudin@mitchellholdings.com

 

From: Doug Arnaudin <darnaudin@mitchellholdings.com>
Date: Friday, December 19, 2014 at 4:37 PM
To: "Fanny@insigniabnt.com" <Fanny@insigniabnt.com>
Cc: David Mitchell <djm@mitchellholdings.com>
Subject: Re: transfer Leah Property, LLC to Casino coolidge, LLC
 

Thank you,

 

Doug Arnaudin
Mitchell Holdings LLC

801 Madison Avenue, 4th Floor

New York, NY 10065

(212) 486-4444

(212) 320-0474 (f)

Darnaudin@mitchellholdings.com

 

From: Fanny Trataros <Fanny@insigniabnt.com>
Reply-To: "Fanny@insigniabnt.com" <Fanny@insigniabnt.com>
Date: Friday, December 19, 2014 at 3:49 PM
To: Doug Arnaudin <darnaudin@mitchellholdings.com>
Cc: David Mitchell <djm@mitchellholdings.com>
Subject: RE: transfer Leah Property, LLC to Casino coolidge, LLC
 

Absolutely…..
 
 
Give me a few minutes as I am in the middle of a funding.
 

From: Doug Arnaudin [mailto:DArnaudin@mitchellholdings.com] 

Sent: Friday, December 19, 2014 3:39 PM

To: Fanny@insigniabnt.com 

Cc: David Mitchell
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Subject: Re: transfer Leah Property, LLC to Casino coolidge, LLC

 
Would it be possible to confirm the below on your letterhead?

 

Thank you,

 

Doug Arnaudin
Mitchell Holdings LLC

801 Madison Avenue, 4th Floor

New York, NY 10065

(212) 486-4444

(212) 320-0474 (f)

Darnaudin@mitchellholdings.com

 

From: Fanny Trataros <Fanny@insigniabnt.com>
Reply-To: "Fanny@insigniabnt.com" <Fanny@insigniabnt.com>
Date: Friday, December 19, 2014 at 3:29 PM
To: Doug Arnaudin <darnaudin@mitchellholdings.com>
Cc: David Mitchell <djm@mitchellholdings.com>
Subject: RE: transfer Leah Property, LLC to Casino coolidge, LLC
 

Confirmed,  The amount of the wire to be sent to David is  $250,000.00
 
 

.: Fanny Trataros

.:  VP, Senior Underwriting Counsel and

.:  Director National Division

         6 East 39th Street - Suite 700

         New York, NY 10016

  tel: (212) 465.0777

 fax: (212) 465.0771

cell: (917) 558.7025

 eml: fanny@insigniabnt.com

 web:www.Insigniabnt.com
 

 
 
 
 
 

From: Doug Arnaudin [mailto:DArnaudin@mitchellholdings.com] 

Sent: Friday, December 19, 2014 3:27 PM

To: Fanny@insigniabnt.com 

Cc: David Mitchell

Subject: Re: transfer Leah Property, LLC to Casino coolidge, LLC

 
Hi Fanny, we are happy to send you the executed Deed but we need confirmation from you

first:

 

Please confirm that you will not release the executed Deed until:

1. Confirmation of wire in full was sent

2. Fed Reference # of wire

3. VNB New York, LLC sends executed copy of the Release of Guarantor for David J.

Mitchell

Thank you,

 

Doug Arnaudin
Mitchell Holdings LLC

801 Madison Avenue, 4th Floor

New York, NY 10065

(212) 486-4444

<20141222104517.pdf>

<20141222130259.pdf>
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From: Doug Arnaudin <DArnaudin@mitchellholdings.com> 

Sent: Wednesday, November 16, 2016 8:06 AM EST 

To: David Mitchell <djm@mitchellholdings.com> 

Subject: Re: Parcel PQ 

Attachment(s): "LiveWork, LLC.pdf","Las Vegas Land Partners LLC.pdf","LiveWork Org Chart (general).pdf" 

Attached – still searching for LiveWork Manager.

Doug Arnaudin
Mitchell Holdings LLC
801 Madison Avenue, 4th Floor
New York, NY 10065
(646) 768-4263 (direct)
(212) 486-4444 (o)
(212) 320-0474 (f)
Darnaudin@mitchellholdings.com

745 Fifth Avenue, 5th Floor (mailing address)
New York, NY 10151

This e-mail message is subject to the Electronics Communications Privacy Act, 18 U.S.C. §§ 2510-2521, and the information contained in this e-mail is confidential information intended only for the use of the individual or entity named above. If the reader of this message is 

not the intended recipient, you are hereby notified that any review, retransmission, dissemination or other use of, or taking of any action in reliance upon, this information by persons or entities other than the intended recipient is strictly prohibited.  If you have received this 

communication in error, please immediately notify me and delete the original message.

 

Mitchell Holdings® is a service mark used by a group of limited liability companies and partnerships. Mitchell Holdings® properties are being developed by single purpose companies, which are solely responsible for their development, obligations and liabilities. 

Photography may not represent amenities and conditions at all properties. Amenities, features, and concierge services may vary at each individual Mitchell Holdings® property and are subject to change without notice. Certain services and amenities may have fees 

associated with them. We are pledged to the letter and spirit of U.S. policy for the achievement of Equal Housing Opportunity throughout the Nation. We encourage and support an affirmative advertising and marketing program in which there are no barriers to obtaining 

housing because of race, color, religion,  sex, handicap, familial status or national origin.

This correspondence is not intended to, nor shall it be deemed to, constitute an agreement on behalf of Mitchell Holdings®, or any of its affiliates for payment of any finder fees, commissions, or any compensation of any kind.

From: David Mitchell

Date: Wednesday, November 16, 2016 at 6:19 AM

To: Douglas Arnaudin

Subject: Fwd: Parcel PQ

Do you have this easy

:::::::::::::::::::::::::::::::::::
DAVID MITCHELL
:::::::::::::::::::::::::::::::::::
Mitchell Holdings LLC 
801 Madison Avenue 
New York NY 10065
USA
1212-486-4444
djm@mitchellholdings.com

Begin forwarded message:

From: David Mitchell <djm@mitchellholdings.com>
Date: November 16, 2016 at 4:49:27 AM EST
To: Matt Danow <mdanow@katskykorins.com>
Subject: Fwd: Parcel PQ 

Can you help me get these

:::::::::::::::::::::::::::::::::::
DAVID MITCHELL
:::::::::::::::::::::::::::::::::::
Mitchell Holdings LLC 
801 Madison Avenue 
New York NY 10065
USA
1212-486-4444
djm@mitchellholdings.com

Begin forwarded message:

From: Barnet Liberman <barnetlib1@gmail.com>
Date: November 16, 2016 at 1:49:22 AM EST
To: David Mitchell <djm@mitchellholdings.com>
Subject: Fwd: Parcel PQ 

---------- Forwarded message ----------
From: "Louttit, Eric" <EricLouttit@forestcity.net>
Date: Nov 15, 2016 6:10 PM
Subject: Parcel PQ
To: "Barnet Liberman (barnetlib1@gmail.com)" <barnetlib1@gmail.com>
Cc: 
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Barnet,

 

Hope that you are doing well.  We are in the process of selling Parcel PQ in Symphony Park in Las Vegas.  In 
connection with the sale we ran a title report and a lien in the amount of $2,608,797.50 showed up on title.  The lien 
is in favor of Russell Nype and Revenue Plus, LLC pursuant to a judgment in favor of Nype against Las Vegas Land 
Partners. LLC.  We are working with the title company to get the lien removed from title, and the title company has 
stated the following:

 

Our underwriting guidelines require research for all entities in title and their related underlying entities.

 

It appears as though Las Vegas Land Partners LLC is an underlying entity to Livework Manager, LLC which is an 
underlying entity to Livework LLC which is an underlying entity to PQ Las Vegas, LLC.

 

We may be able to remove the Judgment but need a copy of the entity documents, which would be required for 
review for title insurance anyway, to submit to underwriting for their review.

 

They are requiring further entity documents to review for the below entities.  Can these be forwarded?  Is their 
understanding of the entity organization correct?

 

Las Vegas Land Partners LLC

Livework Manager, LLC

Livework LLC

 

 

I’m hoping that you can send these documents to me so that we can get this lien released.  If you recall, the original 
LLC agreement stated that you and David would indemnify FC for any obligations associated with claims from Nype.   

 

Thanks for your help. 

 

 

 

Eric J. Louttit 
Senior Vice President  
Forest City Commercial Development  
Terminal Tower 
50 Public Square, Suite 1000-B 
Cleveland, OH 44113 
Phone:  216-416-3740 
Cell: 216-233-4927 
Fax:  216-479-2446 
E-mail:  ericlouttit@forestcity.net

 

 

 

Nothing contained in this email shall be deemed to constitute or form the basis of an offer, acceptance, counteroffer, contract, 
agreement or other binding obligation and any of the foregoing may only exist with the express written agreement of the 
sender in a separate written agreement.
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EXHIBIT A 

Certificate of Formation 

272453-1-W 
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Delaware wm. 
The First State 

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF 

DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT 

COPY OF THE CERTIFICATE OF FORMATION OF "LAS VEGAS LAND PARTNERS 

LLC”, FILED IN THIS OFFICE ON THE SEVENTEENTH DAY OF AUGUST, 

A.D. 2004, AT 12:46 O'CLOCK P.M. , 

Harriet Smith Windsor, Secratary of Sute 

AUTHENTICATION: 3299861 

040600796 DATE: 08-17-04 

3843407 8100 
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Bseun Katsky Kosins & Siger, LLP 
605 Third Avenue 

New York. Now York 10158 

Stats of Delaware 

oe of State 

3133-8 Delivered 13:54 i 
08 08/17/26 

FILED 12:46 FM 08/17/2004 

SRY 040600796 ~ 3843407 Fz 
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EXHIBIT B 

Operating Agreement 

272453-1-W 
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AMENDED AND RESTATED 

OPERATING AGREEMENT 

OF tj 

LAS VEGAS LAND PARTNERS LLC 

\| 

THIS AMENDED AND RESTATED OPERATING AGREEMENT (this 

“Agreement”), of LAS VEGAS LAND PARTNERS LLC (the “Company”), dated as of 
December 15, 2004, jis entered into by BARNET L. LIBERMAN (“Liberman’ *), DAVID J. 
MITCHELL (“Mitchell”), and any other Person (as hereafter defined) who is admitted as a 
Member of the Company from time to time in accordance with the terms of this Agreement. 

WHEREAS, the parties to this Agreement previously entered into that certain Operating 

Agreement of the Company, dated as of August 17, 2004 (the “Original Agreement”); and 

WHEREAS, 

Agreement; 

¢ parties to this Agreement desire to make certain changes in the Original 

NOW, TH ORE, the parties hereby completely amend and restate the Original 

Ayreement and agree follows: 

Certain Defined Terms. 

Affiliate: When used with reference to any Person, (i) any Person that, 

di-ectly or indirectly through one or more intermediaries controls, is controlled by, or is under 

common contro] with) the specified Person (the term “control” for this purpose, shal] mean the 

, ability, whether by the ownership of shares or other equity interests, by contract or otherwise, to 

eluct a majority of the directors of a corporation, independently to select the managing partner of 

a partnership or the managers of a limited liability company, or otherwise to have the power 

independently to remove and then select a majority of those Persons exercising goveming 

authority over an entity, and control shall be conclusively presumed in the case of the direct or 

indirect ownership off fifty (50%) percent or more of the equity interests); (ii) in the case of a 

Person that is an entity, a Principal of that Person, and (ili) in the case of a natural person, such 

Person's Family Mem ers. 

accordance with this Agreement and who has not been admitted as a Member of the Company. 

Contracts: Those certain purchase and sale contracts for the purchase 

of real estate as described i in greater detail in Schedule A attached hereto. 

Economic Rights: The rights to receive distributions and allocations of 

profits and losses, or items of income, gain, loss and expense, as provided in this Agreement. 

25:1121-6-W 
1 

Assignée: ~A Person who has been assigned any Economic Rights in- -- 
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amily Member: The parents, spouse, children (including natural and 

adorted children and stepchildren), grandchildren and descendants of the designated natural 
perton and the spouse of any such child, grandchild or other descendant. 

anaging Members: Liberman and Mitchell or the successor in interest 

to Liberman’s or Mitchell’s rights to manage the Company under this Agreement, as permitted 
or effected pursuant to this Agreement. 

embers: Liberman, Mitchell, any permitted successor or assign thereof 

whw is admitted as a Member in accordance with Section 8 hereof, and any other Person who i is 
admitted as a Member jn accordance with this Agreement. 

ermitted Transferee: As to any Member or Assignee, 

i) any Family Member of that Member or Assignee; 

ii) the executor, administrator, trustee or personal representative who 

succeeds to such Member’s (or Assignee’s) estate as a result of the Member’s (or Assignee’s) 

dezth and any transfesee of such Member’s (or Assignee’s) Membership Interest or economic: 

rig its, as the case maybe, from such Person; 

iii) a trust, guardianship or custodianship for the primary benefit of the 

anv individuals in (i) or (ii) or of the Member or Assignee and any such persons; and 

iv) any corporation, partnership, limited liability company or other 

business organization |controlled by, and substantially all of the interests in which are owned 

directly or indirectly by, one or more individuals or entities described in (i), (ii), or (iii) above or 

by the Member or-Assignee and one or more individuals or entities described in (i), (ii) or (iii) 

above; provided that |with respect to an entity described in this clause (iv), the owners of 

substantially all of the interests therein execute an instrument reasonably satisfactory to the 

Members restricting transferability of the interests in such entity so that such interests may not be 

transferred to Persons other than Permitted Transferees. 

erson: An individual, corporation, trust, association, unincorporated 

association, estate, p ership, joint venture, limited liability company or other legal entity, 

including a governmental entity. _ 

rincipal: A shareholder, partner, member, or other equity owner of an 
entity or, in the case of a trust, the grantor or any beneficiary of such trust. 

. ransfer: Any sale, assignment, pledge or grant of a security interest in, 

grant of an option to acquire, or other transfer. 

nreturned Capital: With respect to each Member, as of any date, an 

amount (bu not less than zero) equal to the excess of (i) the aggregate amount of such Member's 

252 121-+4-W 
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capital contributions before such date, over (ii) the aggregate amount of cash heretofore 

distributed to such Member pursuant to Section 5{a)ii). 

1. Formation. The Company was formed as a Delaware limited liability company 

pursuant to the Delaware Limited Liability Company Act (as the same may be amended from 

time to time, the “Act”), by the filing of Articles of Organization with the Secretary f State of 

Delaware on August 17, 2004 

2. Purposes. The purposes of the Company are to (a) acquire real estate in the 

greater Las Vegas, Nevada metropolitan area or options to acquire real estate, (b) hold for 

speculation to realize appreciation in value, (c) develop for various residential and commercial 

use, including demolition of any existing improvements upon any of the properties, building 

residential units, office space and retail/restaurant space and various other commercial, 

recreation and open spaces, (d) sell, lease, maintain, manage, operate and otherwise dispose of 

and deal with any and al] such properties or contracts to acquire such properties, (e) finance and 

refinance any and all of such activities and mortgage or otherwise encumber any of the 

properties in connection therewith, and (f) engage in any and all other activities and transactions 

pe-mitted to a limited liability company under the Act. 

3. Contributions; Loans; Guarantees; Additional Members. 

(a) Initial Capjtal Contributions. As of the date of the Original Agreement, 

th: parties contributed the amounts set forth on Exhibit A hereto. As of the date of this 
Apreement, the Members have contributed the property and/or cash identified in Exhibit A-} 

attached hereto (the “Initial Contributions”). 

(b) Additional Capital Contributions. The Managing Members, acting by 

ur animous consent, may caJ} for additional capita] in excess of the Initial Contribution from all 
Members at any time on as needed basis by delivering a written notice thereof to the other 

Members specifying the amount of the call, each Member’s pro rata share thereof (based on the 
Members’ Percentage Interests), and specifying the purposes for which the capital is needed in 

reasonable detail (a “Capital Call”). Any contributions made pursuant to Capital Calls shall be 

made within 10 business days after the Managing Member issuing the cal) delivers a written 

demand to the other Members that an additional contribution be made pursuant to this Section 
3(b). The Managing Members may permit contributions of property to be made to the Company. 
Any contribution of property shall be valued at its fair market value at the time of contribution, 

as agreed to by the contributing Member and the Managing Members. Additional contributions — 
made by the Members shall be reflected on an amendment to Exhibit A, indicating the effective 

dite of the contribution, and successively designated A-1, A-2, etc. 

(c) Default_on Additional Capita] Contributions. To the extent that any 

Member (a “Defaulting Member”) shall fail to contribute all or any portion of his share of any 

cipital required pursuant to Section 3(b) within 10 business days after the date due (a “Defaulted 

Contribution”), the Members who have contributed all of their portion of the capital (“Non- 

Defaulting Members”) shall have the right to take any or all of the following actions, or any 

combination thereof: (i) cause the Company to bring suit to enforce the Defaulting Member’s 

3 
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obl: gation under Secti , or (ii) make a “Default Loan” as provided in this Section 3(¢). 

The: Non-Defaulting Members shal] have the right, but not the obligation, to contribute all or any 

portion of the amount pf the Defaulted Contribution to the Company on behalf of the Defaulting 
Member and such transaction shall be treated as a loan from the Non-Defaulting Member to the 
De‘aulting Member (“Default Loan”), who shal] be deemed to have contributed the funds to the 
Conpany as a capital|contribution. The Non-Defaulting Members shall have the right to each 
make the portion of the Default Loan in proportion to their relative Percentage Interests, but may 
make the loan in any other proportions that they agree upon. Default Loans shall be evidenced 
by a written note (“Default Loan Note”), shall bear interest at the rate of 6 percent over the 

prime rate then being|charged by JP Morgan Chase Bank (New York) per annum, and shall be 
only out of the available cash flow of the Company otherwise distributable or payable by 

the Company to the Defaulting Member under this Agreement, provided, that the Defaulting 

ex ent any amount that remains due and payable following liquidation of the Company. The 
Default Loan Note shall not be secured, and may be prepaid at any time by the Defaulting 

M:mber out of its personal funds. The Default Loan Note shal] be signed by the Defaulting 
M:mber or by his attorney-in-fact. Each Member who executes this Agreement thereby grants 
an irrevocable power] of attorney, coupled with an interest, to each other Member authorizing 

each other Member to execute and deliver, on his behalf, any Default Loan Note evidencing a 

Default Loan made by such other Member to him or it pursuant to this Section 3(c). Such power 
of attorney shall terminate only upon earlier of the complete liquidation of the Company or the 

ccmplete withdrawal of the granting Member from the Company. Notwithstanding anything in 

th s Agreement to the contrary, the Company shall pay or distribute any and all payments or 

distributions that it is required to make under or in accordance with this Agreement or any 

ccntractua] arrangement with the Defaulting Member directly to the Member who made the 
D:fault Loan on behalf of the Defaulting Member unti] such loans are repaid in full, and for all 
purposes of this Agreement such distributions or payments shall be treated as having been made 

by the Company to the Defaulting Member and the Defaulting Member shal] be deemed to have 

transferyed such distributions or payments to the Member who made the Default 
Loan as a payment thereon. Any transferee or assignee of all or any portion of a Defaulting 
Member's Membership Interest shall be subject pari passu to the obligation to repay Default 
Loans made to such|Defaulting Member, unti] such loan is repaid in full as provided in this 
S:xction 3(c); provided, however, that the transferring Member shall remain primarily liable for 
repayment of such logn unless specifically released, in writing, by the Non-Defaulting Members 
ir their sole and absolute discretion. 

(4) | No Other Capital Contribution Obligations. Except as expressly provided 
ir this Agreement, a Member shall have no obligation to contribute capital 10 the Company. 

(e) | Loans. The Company shall not borrow money from third party lenders, 

fiom a Member or an Affiliate of a Member except on terms and conditions approved by the 
Managing Members| In the event that a Member or an Affiliate a Member provides any 

financing to the Conjpany, the Members agree that the Company and the Members shall waive 
aid shall be deemed {0 have waived: 

2: 2121-6-W 4 
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(i) any right to seek to have any such loan characterized as a capital 

contribution as opposed to a Joan; and 

(ii) any claim, or defense in any action or proceeding secking to 

enforce the note and any mortgage or security interest in Company 

assets related to the financing, that: (| 

(A) enforcement of the mortgage or security interest constitutes 
a breach of fiduciary duty by the Member affiliated with 

the holder of the mortgage or security interest; 

(B) the mortgage or security interest cannot be enforced by 

reason of the mismanagement of the Company by the 

Member affiliated with the holder of the mortgage or 

security interest; 

(C) the mortgage or security interest is subordinate to the 
rights, claims or interests of the other Members; or 

(D) the mortgage or security interest is invalid by reason of a 

merger of interests between the Company and the Affiliated 

lender. 

() Admission of New Members. The Company shall not admit new 

M.mbers or issue any additional membership interests in the Company to any other Person 
except upon terms and conditions which are approved by the Managing Members. The 
provisions of this Section 3(f) do not apply to admissions of transferees of all or any portion of 

membership interests as Members pursuant to Section 8 hereof. 

(g) Percentage Interests; Contributions Reflected on Exhibit A. The 

“Fercentage Interests” of Liberman and Mitchell are 50% each, and shal) be set forth on 

E;:hibit A hereto, andi reflected in any amendments to that exhibit made from time to time. The 

intial capita) contributions of such Members are reflected on Exhibit A hereto. Additional 

ccntributions and coritributions made by new Members (if any) shall be reflected from time to 

titne in an amendmer{t to Exhibit_A, designated successively as Exhibjts A-], A-2, and the like, 
specifying the date df the.amendment..and reflecting total.capital contributions by all of the 

Members to such date. oO 

(h) : No Preemptive Rights. No Member shall have any preemptive rights to 

ac quire an additional] pnterest in the Company, and the Managing Members, in seeking additional 

czpita] or Joans, shal] have no obligation to offer the opportunity to any other Member or 

Affiliate or to al] other Members, even if seeking additional capital or loans from any Member or 

Affiliate of any Member. 

(i) |No_Interest_on Capital, No Right to Demand Retum of Capita]. No 

Member shal] receiv¢ any interest on any capita] contribution to the Company. The preceding 
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limitation shall not be construed to prohibit interest on Default Loans as provided in Section 3(c). 

No Member shall have the right to demand a retum of his contributions or the right to demand to 

rece ve property other than cash for his membership interest. 

4. Allocations. Profits and losses shall be allocated as provided in Exhibit B hereto. 

5. Distributions. 

(a) Manner of Distributions. Except as provided in Section 10 (relating to 

distributions following a dissolution of the Company), all distributions of cash shal] be made in 
suc) amounts and at such times as the Managing Members shall determine. When made, except 

as provided in Section 10, all distributions to the Members shall be made as follows: 

(i) First, to the Members, pro rata, in proportion to the outstanding 

balances of their respective Unreturned Capital, unti] the Unretumed Capital of all the Members 

is r:duced to zero; and 

(ii) | Thereafter, to the Members in accordance with their Percentage 

Int rests. 

(bo) Permitted Advances of Distributions. No Member may make draws upon 

his right to distributions from the Company and the Company shal] not make advances or loans 

to any Member, except upon the approval of both of the Managing Members, in their sole and 

abiolute discretion. However, notwithstanding the foregoing, during each calendar year, the 

M.inaging Members may, in their sole discretion, advance funds to the Members out of amounts 
ex ected to be distributed to them pursuant to Section 5(a) for or with respect to such calendar 

year, at such times and in such amounts as individual Members require funds in order to pa 

esimated taxes. Such distributions shall be treated as advances recoverable from future 
distributions from the Company and, to the extent such advances to a Member exceed the 

distributions to which the Member is entitled under Section 5(a) for the calendar year and have 

net been recovered from any other distributions, such advances shall be repaid by the Member to 

ths Company within 105 days after the end of the calendar year. 

(c) Withholding Taxes. In the event that the Company i . ; 
y 1S required to d 

ot pay any tax on behalf of a Member with respect to the taxable income of the Company 
allocable to such Member for any calendar year, such deposit or payment shal] be treated as an 

avance recoverable from future distributions of cash 10 the Member. To the extent that such ~~ 
advances to a Member for a calendar year exceed the cash distributable to the Member for such 

yvar, and have not been recovered from any other distributions of cash, such advances shall be 

repaid by the Member to the Company within 105 days of the end of the calendar year. 

6. Management. 

(a) Genera). Except as otherwise expressly provided in this Agreement, the 

full powers of the Company shall] be exercised by or under the authonty of, and the busi I y oj, siness 

affairs of the Company shal] be managed solely under the direction of, the Managing Members 

i Ww 25121216 6 
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acting by unanimous ¢onsent unless otherwise specified in this Agreement or unless and except 

to the extent otherwise authorized by them, in writing, pursuant to a written resolution or other 

wr.tten instrument by the Managing Members. Except as otherwise expressly provided 

in this Agreement, nd approval or consent of any Member other than the Mandging Members 

shall be required to make or implement any decisions affecting the Company, its assets or affairs, 

unless the Act specifically requires approval by the Members for any Managing Member’s act 

and such requiremen{ is not waivable under the Act. No Members other than the Managing 

Members shall execute agreements, contracts, deeds or other instruments or otherwise represent 
or act as an agent of or for the Company or have pawer to bind the Company, but all such 

representation of the (Company and acts binding the Company shall be effected solely by the 
Managing Members except as otherwise expressly provided in this Agreement. The Managing 
Members may from time to time appoint and/or hire one or more persons (including but not 
liriited to one of them) to act as officers of the Company or otherwise to manage the Company’s 
day-to-day affairs, who shall have such titles, management powers and responsibilities as the 
Managing Members| shall designate and determine, subject, however, to the management 
oversight of the Marjaging Members, and may designate such persons as “President,” “Vice- 
President,” “Secretary” or “Treasurer” or similar titles as customarily applicable with respect to 
their assigned duties| Persons appointed and/or hired or employed as such executive officers 
shall have the power, duties and responsibilities customarily attaching to their titular positions, or 
as otherwise specified or directed by the Managing Members. The Managing Members shall 
determine the terms and conditions of any such employment, subject, however, to Section 6(c) 
hereof. 

(b} |Compensation and Reimbursement of Members. No Member shal} be 

piid or receive any fees, salaries or other compensation for the performance of its management 

responsibilities undey this Agreement or be reimbursed for any personnel or overhead costs. A 

Managing Member shall be promptly reimbursed for any out-of-pocket expenses it pays or 
ir.curs to unrelated third parties in connection with the performance of its responsibilities under 
this Agreement if and to the extent such expenses are approved by the other Managing Member 

ir its sole but reasonable discretion (which approval may be sought, given or obtained either 
before or after the expenses are paid or incurred. The Managing Member paying or incurring 
such expenses shall deliver copies of invoices or other written evidence of the charges to the 
Company. Each Managing Members shall act promptly in considering and responding to any 

request by the other Managing Member for reimbursement of expenses made hereunder, 

+++ +» (¢). -j Dealing with Affiliates. When and to the extent otherwise applicable by 

tt eir terms, the Managing Members may employ a Member, an Affiliate of a Member (including © 
ayy Affiliate of itself), or a Principal of an Affiliate to render or perform a service for the 
Company or contract to buy property from, or sell property to, any such Member, Affiliate or 

Psincipal, or oe bs dea] with any such Member, Affiliate or Principal, including but not 
limited to obtaining ¢apital contributions or loans therefrom; provided, however, that any such 
transaction shal] be of terms that are fair and equitable to the Company and no less favorable to 
tt.e Company than thé terms, if any, available from similarly qualified unrelated Persons. 

(d) Books and Records. The Managing Members shall keep true and correct 

books of account with Tespect to the operations of the Company at such place(s) as they shall 
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determine. Any Member shal] have the right to examine, or have its duly authorized 

repyesentatives examine, the books and records of the Company at any reasonable time on at 

least two business days’ advance notice. 

I 

(e) anking. All funds of the Company shal] be deposited in the Company’s 

narie at such banks or| other financial institution and in such account or accounts in the name of 

the Company as the Managing Members shall designate. The funds in all Company ‘accounts 
shall be used solely fox the business of the Company. Withdrawals from, or checks drawn upon, 
such accounts shall require the signature of such person or persons as are designated by the 
Menaging Members from time to time. Company bank statements will be sent directly to the 
Minaging Members, but copies will be provided to any other Member upon request. 

(f) eports: wal Meeting Required. The Managing Members shall 

prepare and cane to the Members annual compiled and quarterly compiled financial 
statements of the Company. The Company may, but is under no obligation to, hold any annual 
meeting of Members. ' 

(g) (Time; Other Interests. Each Managing Member shall devote such time as 

is appropriate to fulfil] its responsibilities hereunder, and no Managing Member shall be required 
to devote all of its business time and energies to the Company. Each Member may engage in 

other business, charitable or civic activities, for compensation or otherwise, and may engage or 

hcld interests in othey business ventures of every kind and for his own account, regardless of 
whether it has an interest in or acts as a manager or consultant for business ventures that are in 

ccmpetition with the business of the Company, and no Member shall have any obligation to offer 
ary business opportunities to the Company or any other Member, regardless of whether or not 

they compete with the business of the Company. 

(h) Limitations on Power of Al] Members. Except as expressly set forth in 

this Agreement, no Member shall, directly or indirectly, in his capacity as a Member, (i) 

withdraw from the Company or require the Company to purchase his membership interest, (ii) 

dissolve, terminate or liquidate the Company, (iii) petition a court for the dissolution, termination 

o} liquidation of the Company, or (iv) cause any property of the Company to be subject to the 

authority of any court, trustee or receiver (including suits for partition and bankruptcy, 

insolvency and similar proceedings). 

| 
Confidentiality; 

P
re

s
s
 

Releases. Each Member agrees that at all times 

(including after the djsassociation of the Member with the Company), the Member will-keep the - - 
1erms of this Agreement and the activities and plans of the Company, including but not limited to 
parchase plans, the t¢rms of property purchase agreements, rezoning and development plans, the 
terms of financing or!construction or other contracts, the financial condition of the Company, and 

ayy information it obtains about any the other Members, in strict confidence, and not disclose 
sich information to 4ny Person. The foregoing obligation shall not apply to any information (i) 
which has become publicly known and made generally available through no wrongful act of the 
Member or of others who were under confidentiality obligations as to the item or items involved 
or (ii) the Member can demonstrate was known to him prior to his association as a member of the 
Company, or (iii) was received by the Member from a third party not affiliated with the 
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Co npany without any| violation of any obligation of confidentiality and without confidentiality 

res:rictions, or (iv) which the Member is required 1o provide by Jaw or judicial process, provided, 

ho-vever, that the Member shall advise the Company of his obligation to provide the information 

promptly upon obtaining notice of the request or order for such information and provide the 

Company a reasonable amount of time to respond to the request before disclosing such 

information. Notwithstanding the foregoing, the Managing Members may disclose any and all 

information concerning the Company’s properties and contracts, the Company and its activities 

ani affairs to prospe¢tive investors, Jenders and purchasers and their respective attomeys and 

coasultants. No Menjber shall issue any press release or announcement, or make any statement 

to the press about any/of the Company’s properties, the Company, or the Company’s activities or 
unless such rejease, announcement or statement is approved by the Managing Members, 

which approval shali not be unreasonably withheld or conditioned. 

The 0) 
Company shall not 

stall be Liberman 

acjudication of inco 

accordance with this 

Qualifications, Tenure and Removal _of Managing Member. 

ve more than two Managing Members. The initial Managing Members 

ad Mitchell. Each Managing Member shall hold office unti] his death, 

petence, or resignation in accordance with Section 6(k) or rerhoval in 

ection 6{j). A vacancy in the position of Managing Member occurring by 

reason of death or adjudication of incompetence of a Managing Member shall be filled by the 
disignation of legal 

representative of the 

Ir ajority-in-interest q 

mr anager of the Com 

fiaud against the Cy 

dztermination by ac 

the Managing Mem 

Company, or (iii) a 

Company or any of 

Members may appoi 

as they deem advisat 

(i) 
rianagement authon 

cr at any time only 

resignation, a majd 

Member, may appol 

responsibilities unde 

Members. A resign} 

representative of the deceased Managing Member’s estate or the legal 

incompetent Managing Member, subject, however, to the approval of a 

f the remaining Members. A Managing Member may be removed as:a 

pany only upon (i) a final determination by a court that he has committed 
pmpany or any of its Members in their capacities as such, (ii) a final 

pust that he has been grossly negligent in the performance of his duties as 

ber and that such gross negligence has resulted in material harm to the 

final determination by a court that he has violated a fiduciary duty to the 

its Members in their capacities as such. Upon such removal, the other 
nt or admit a replacement Managing Member on such terms and conditions 
le, acting by vote of a majority-in-interest of the other Members. 

Resignation of Managing Member. A Managing Member may resign its 
y at any time on at least 60 days prior written notice to the other Members 
if required to do so by applicable regulations or other Jaw. Upon any 

rity-in-interest of all the Members, including the resigning Managing 
nt_a successor to assume the resigning Managing Member’s management 

r this Agreement by designaiing such sii¢cessor in written notice other- 
ation need not be accepted in order for it to be effective. The resigning 

Managing Member 

(Company with any § 

(m) 

cooperate in effecting an orderly transition in the management of the 
ccessor Managing Member. 

Effect_of Resignation, Removal or Replacement. Termination of a 

Managing Member's status as Managing Member, whether by removal, resignation, or other 
vent, does hot c nstitute a withdrawal, abandonment or forfeiture of such Member’s 
inembership interest in the Company, and such Member sha)) retain all of his or its membership 

interest in the Company, other than its management functions as a Managing Member. If the 

i 
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new or replacement Managing Member has no membership interest in the Company, he shall be 

designated as a “Manager” of the Company, and the Company shall file any required amendment 

to ‘ts Articles of Organization indicating that the Company is “manager managed.” 
i j 

7. Liability; Indemnification. 

(a) Personal Liability to Third Parties. Except to the extent rehuired by 
the. Act or other applicable law or as expressly provided in this Agreement, as amended from 
time to time, all debts, obligations and liabilities of the Company, whether arising in contract, 
tort or otherwise, shall be solely the debts, obligations and liabilities of the Company and no 
Member shal] have pny personal liability for any such debt, obligation or liability of the 

Company solely by reason of being a Member or exercising management authority as a Member. 

(b) (Indemnification. To the fullest extent permitted by the Act, the Company 

hereby agrees to indemnify and save each Member from and against any and all third party 
claims, liabilities, damages, losses, costs and expenses, including, without limitation, (i) amounts 
paid in satisfaction of judgments, in compromises and settlements, or as fines and penalties and 

(ii) reasonable counsel fees or other costs and expenses of investigating or defending against any 
claim or alleged claim by a third party, of any nature whatsoever, known or unknown, liquidated 

or unliquidated, that are incurred by the Member by reason of any act performed or omitted to be 

performed by the Member in connection with the business of the Company; provided, however, 

that indemnification pnder this Section 7(0) shall be available only if (i) the Member acted in 

gcod faith and in a manner it reasonably believed to be in, or not opposed to, the best interests of 

ths Company, (ii) the action (or inaction) of the Member did not constitute fraud, gross 

negligence, willful misconduct or a breach of fiduciary duty by such Member and (iii) with 

respect to any criminal action or proceeding, the Member had no reason to believe that its 

ecnduct was unlawful. The termination of any proceeding by settlement, judgment, order or 

upon a plea of nolo| contendere shall not, of itself, create a presumption that the Member’s 
conduct constituted oa gross negligence, willful misconduct or a breach of fiduciary duty. 
Tie satisfaction of any indemnification and any saving harmless pursuant to this Section 7(b) 

st all be limited to Company assets and no Member shall be personally liable on account thereof. 

(c) i Advance of Expenses. Expenses incurred by a Member in defense or 

settlement of any vi sha]] be advanced by the Company prior to the final disposition thereof 
upon receipt of an undertaking by or on behalf of the Member to repay the amount advanced to 
the extent that it shal] be determined ultimately that the Member is not entitled to be indemnified 
hereunder. The right of the Member 16 the indemnification provided herein shalt be cumulative ~ - 
o:, and in addition tp, any and al] rights to which the Member may otherwise be entitled by 
contract or as a métter of Jaw or equity and shall be extended to the Member's legal 
representatives and p¢rmitted successors and assigns. 

(d) Survival. The rights to indemnification and reimbursement or 
advancement of expehses provided by, or granted pursuant to, this Section 7 shall continue as to 
a Member who has ceased to be a Member and shal] inure to the benefit of the successors, 
executors, administrajors, legatees and distributes of such person. 
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(e) § 
Coripany and each Meé 

effect pursuant to whit 

repeal or modification 

stat: of facts then o 

thereafter brought or 

Oo | 
be subordinated to reps 

applicable loan docum 

right of any Member t 

wh.ch the Company is 

7. 

8. Assign 

(a) 

membership interest 

The provisions of this Section 7 shall be a contract between the 

rmber who serves in such capacity at any time while this Section 7 is in 

th the Company and each such Member intend to be legally bound. No 

of this Section 7 shall affect any rights or obligations with respect to any 

r heretofore existing or thereafter arising or any proceeding theretofore or 
catened based in whole or in part upon such state of facts. 

subordination. The obligations of the Company under this Section 7 shall 

Lyment of any loans made to the Company if and to the extent required by 

ents; provided that any such subordination of payment shall not affect the 
indemnification under this Section 7, but shall only postpone the time at 

permitted to make payment in respect of its obligations under this Section 

i) A Member may not Transfer all or any part of the Member’s 

d an Assignee may not Transfer all or any part of the Assignee’s 

Ec nomic Rights unless the non-transferring Managing Member(s) and a majority-in-interest of 
all Members consent, 

8(c), Section 8(d) or 

interest or any Econo 

Se:tion 11 hereof. 

a Transfer of a mem 

in writing, to the Transfer, or except as provided in Section 8(b), Sectioi 

ctio 1). Any Person who acquires al] or any portion of any membership 

ic Rights in the Company by Transfer takes subject to the provisions of 

(ii) Except as provided in this Section 8(a)(ii), Section 8(c) or Section 11, 
bership interest or any portion thereof shall convey only the Economic 

Rizhts associated with the Transferred membership interest, and not convey any rights to manage 
the business or affairs 

Managing Member(s) 

to the admission of th 

or withheld in their s 

Ayreement, a Managit 

net be fractionated, an 

lof the Company or other rights of membership, unless the non-transferring 
and a majority-in-interest of a]l Members specifically consent, in writing, 

Transferee as a member to the Company, which consent may be granted 
ple and absolute discretion. Notwithstanding any other provision of this 

hg Member’s rights to manage the Company as a Managing Member may 

d shal] be held at all times only by one Member. Any Transferee shall, as 

a condition to being admitted. as a Member, execute a signature addendum j 
; : 2 - jum.to this A 

agreeing to be bound by the terms and conditions of this Agreement. 

(b) 
Members. Notwithst 

[Permitted Transfers of Economic Rights to or for the benefit of Family 
ding the restrictions of Section 8.1(a)(i) but subject to Section 8.1(a)(ii), a 

Member or Assignee|may Transfer all or any portion of his Economic Ri i 

Tiansferee without the prior approval] of any other Member, provided, tet ree ed 
written notice of the Transfer and a copy of the executed instrument of Transfer to the Com an 
nc later than thirty (39) days following the date of the Transfer. If the transferee is an entity 3 
ccpy of the entity’s organizational documents shall also be delivered to the Company with such 
nctice, so that the Company can verify compliance with the requirements of this Agreement. 
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(c) Qther Permitted Voluntary Transfers. Each of Liberman and Mitchell 

ma‘y Transfer up to twenty five percent (25%) of his original membership interest (i.¢., up to a 

twelve and one-half percent (12.5%) Percentage Interest) in the Company to one ofjmore Persons 
other than Permitted Transferees, provided that (i) any such transferee shal] not acquire any 

rights as a managing member of the Company and the transferee shall be a non-managing 
Member of the Company, (ii) the transferee shal] have sufficient net worth to meet its obligations 
to contribute capita] pursuant to Section 3(b) hereof, as demonstrated to the reasonable 
satisfaction of the non-transferring Managing Member prior to the Transfer, (iii) the instrument 
of Transfer shal] contain an express statement that the membership interest being transferred 
coveys no rights to manage the Company and shall otherwise be in form and content approved, 

in writing, by the non-transferring Managing Member prior to the date of Transfer, such approval 
not to be unreasonably withheld, conditioned or delayed, (iv) if the Transfer is not just a Transfer 
of Economic Rights but is intended to convey a non-managing membership interest in the 
Co npany, the transferee shall, as a condition to being admitted as a Member, execute a signature 
addendum to this Agreement agreeing to be bound by the terms and conditions of this 
Agreement, (v) a copy of the executed instrument of Transfer and the original signature 

adclendum shal] be delivered to the Company promptly following the date of Transfer, and (vi). 

the Transfer shal] be in accordance with, or pursuant to an exemption from, federal and state 

securities laws (provided that the Company has no obligation to register its membership 

inturests). 

(d) Certain Involuntary Transfers of Economic Rights. The Company and the 

Members will recognize and respect as valid any involuntary transfer of a membership interest or 

potion thereof that occurs by operation of Jaw, such as a transfer pursuant to a divorce decree, to 

a t-ustee in bankruptcy upon the filing of a voluntary petition in bankruptcy or a transfer to an 

incividual Member’s estate upon that Member's death; provided, however, that such transfer will 

effect a transfer of the Economic Rights associated with the transferred interest, and the 
traisferee will not be admitted as a member of the Company unless the Managing Member and a 

majority-in-interest of al] Members consent to such admission in their sole and absolute 
discretion, nor will the transferee succeed to or possess any management or approval rights. 
Transfers occurring by operation of Jaw upon a voluntary act of a Member, such as a merger, are 
no’ permitted by this Section 8(d). 

(e) Indirect Transfers. A Transfer of any of the interests in a Member that is 

an entity shall be deemed a Transfer of a portion of a membership interest in the Company for 
the purposes of this Section 8 and shail be subject to all of the provisions of this Agreement in 
respect of Transfers of membership interests in the Company. 

(f) Prohibited Transfers Void. Any Transfer of membership interests in the 
Company in violation of the provisions of this Agreement shall be void. 

9. Term; Dissolution. The Company shall continue in existence until the 
occurrence of any of the following events: 

(a) The sale of all or substantially all of the assets of the Company; or 
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(b) ¢ written election of the Managing Member and a majority-in-interest 

of all Members of the Company to dissolve the Company. 

Ths death, incompeterice, withdrawal, insolvency or bankruptcy of a Member shal] not dissolve 

the Company, but thejoccurrence of such events with respect to all Members shall dissolve the 

Company upon the octurrence of any such event with respect to the last of the Members to be so 

affected. ; 

10. Liquidption. Following dissolution of the Company in accordance with Section 

9 zbove, the Company’s business shal] be wound up and the Company liquidated, in a manner 

designed to preserve pr realize the fair value of the Company's assets. The proceeds of the 

liquidation shal] be distributed in the following manner: 

(a) first, to the payments of the expenses of liquidation; 

(b) second, to pay the debts and obligations of the Company, excluding debts 
bwing to Members but including any loans made by Affiliates of any 

ember; 

(c) third, to the establishment of any reserve which the Managing Member 
shall deem reasonably necessary for contingent or unforeseen liabilities; ~ 

(d) fourth, to repayment of any outstanding debts (excluding Member loans) 

to Members; 

(e) __ |fifth, to repayment of loans made by Members to the Company, provided, 

however, that if such loans are outstanding to more than one Member and 

there are not sufficient funds remaining to pay all amounts owed on such 

loans, then, to the extent that the outstanding amounts of principal and 

accrued but unpaid interest on such Joans are not proportionate to such 

Members’ relative Percentage Interests, payment shal] be made first 
entirely to the Member who is owed more than such proportionate share 

until the amounts owed to such Members are in proportion to their relative 

Percentage Interests, and thereafter each shall be paid pro rata in 

proportion to their relative Percentage Interests; and 

__ |finally, in accordance with Section 5. 

1] Mitchell and any of his permitted successors and assigns, on the one 

hand (the “Mitchell Group”), and Liberman and his respective permitted successors and assigns, 

on the other hand (the “Liberman Group”), shall have the rights of purchase and sale provided 

by this Section 11, to be exercised upon delivering a wnitten notice any time after one year from 

the date of this Agreement (an “Election Notice”). The group giving the Election Notice as 

provided herein is referred to as the “Electing Group,” and the group receiving the Election 

Natice is referred to ps the “Notice Group.” In issuing or responding to an Election Notice 

hereunder, the action gf members of the Mitchel] Group or Liberman Group holding at least 75% 

252121-6-W 13 

Mitch0162727

60012-0019
Case No.: A-16-740689-B

RA 008912



of tie distributive shares of all of the members of that group shall constitute the action of, and be 

binding upon, all of the members of that group. 

(a) Invocation of Buy-Sell Procedure. The buy-sell procedurg established in 

this Section 1] is initiated by the giving of a written Election Notice which states an amount (the 

“Stated Amount’) to be used in computing the Net Equity (as defined in Section i hereof) 

of the Members’ interests, to the members of the Notice Group. The date that an Election Notice 
is delivered is herein referred to as the “Election Day.” The Electing Group shall 
simultaneously deliver a copy of the Election Notice to the firm of independent certified public 
accountants regularly employed by the Company (the Accountants”), who shaj] compute the 
each Member’s Net Equity as required by Section 11 (c) hereof. 

(b) = Effect of Election Notice; Buy-Sell Price. An Election Notice shall 

constitute an irrevocable offer by the Electing Group either to (1) purchase all, but not less than 
all, of the interests in the Company of the Notice Group, or (2) sell all, but not Jess than all, of its 

or their interests in the Company to the Notice Group. The price at which the interest of any 

Member in the selling group is purchased and sold under this Section 11 (the “Buy-Sell Price” 
of such interest) is the|Net Equity thereof, determined as of the Election Day. 

(c) ‘Net Equity. The “Net Equity” of a Member’s membership interest in the 

Company, as of any jday, shall be the amount that would be distributed to such Member in 
licuidation of the Company pursuant to Section 10 hereof if (1) all of the Company’s property 
were sold for the Stated Amount, (2) the Company paid its accrued, but unpaid, liabilities as of 

the Election Day (including, for this purpose, transfer taxes on the assumed sale of the 

Company’s property} and established reserves pursuant to Section JQ for the payment of 

reisonably anticipated contingent or unknown liabilities as of the Election Day, and (3) the 

Company distributed jthe remaining proceeds to the Members in liquidation, all as of such day, 

provided that in deteymining such Net Equity, no reserve for contingent or unknown liabilities 

skal] be taken into a¢count if one or more individual members of the Selling Group having a 

si nificant net worth jin the sole opinion of the Purchasing Group (or his successor in interest) 

agrees to indemnify the Company and al] other Members for that portion of any such reserve as 

would be treated as [having been withheld pursuant to Section 10 from the distribution such 
Member would have|received pursuant to Section 10 if no such reserve were established. The 

Net Equity of a Member’s membership interest in the Company shall be determined by the 
Accountants, without! audit or certification, from the books and records of the Company, within 

and the amount of such Net Equity shall be disclosed to the Company and-each of the Members: -- - - 

twenty (20) tof the day the Accountants are informed, in writing, of the Stated Amount, 

by written notice to!each Member sent by overnight courier or certified mail retum receipt 
requested (the “Net faulty Notice”). The Net Equity determination of the Accountants shal] be 
final and binding in the absence of a showing of gross negligence or willful misconduct. The 
Accountants shall cqnsult with the SeJling and Purchasing Groups before deciding upon the 
appropriate amount iof reserves used for making the calculations hereunder. The cost of 
d:termining Net Equity shal] be bore by the Company and shall be treated as an expense for 
purposes of such determination 

(d) | Notice Group’s Election 10 Purchase or Sell. For a period (the “Election 
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Period") ending at 11:59 p.m. (local time at the Company's principal place of business) on the 

tenth (10) business day following the date the Purchasing Group receives the Net Equity 

Notice, the Notice Group shall have the right to elect to purchase the entire Membership Interest 

of the Electing Group, /by giving notice thereof (the “Purchase Notice”) to all Members. If the 

Notice Group is willing to purchase, pursuant to a valid Purchase Notice, the entire interest of the 

Ele:ting Group, the Notice Group shall become the “Purchasing Group” and shall be obligated 

to purchase the entire membership interest of the Electing Group and the Electing Group shall 
become a “Selling Group” and shal] be obligated 10 sell its entire Interest to the Purchasing 
Group. In any other case, the Electing Group shall become the Purchasing Group and shall be 
obligated to purchase the entire Membership Interest of the Notice Group, who shall become the 
Selling Group and shall be obligated to sell its entire Membership Interests to such Purchasing 
Group. Members of the Purchasing Group may agree among themselves as to which members 

thereof will purchase the membership interests of members of the Selling Group, and in what 
proportions, provided [that all membership interests of the Selling Group shall be purchased as 
provided in this Secti 

(e) it. The Purchasing Group shall deposit an amount, in cash, equal to 

ter percent (10%) of|the Selling Group’s Net Equity with the attorney (or law firm for the 

Selling Group, as escrpw agent (“Escrow Agent”), before the close of business on the fifth (5th). 

business day after the/date that the group that is the Purchasing Group is determined pursuant to 

Section 11(d) (the “Deposit”), provided that the Seller’s Group has identified an attorney or Jaw 

firm with offices in New York to act as Escrow Agent. If not, the Deposit will be deposited in 

the attorneys in New York designated by the Purchasing Group. 

@ Terms of Purchase: Closing. The closing of the purchase and sale of the 

Selling Group’s membership interests (the “Buy-Sell Closing”) shall occur on a date and time 
the Purchasing and the Selling Groups, which shall not be later than 10:00 
¢ place of the closing) on the first business day occurring on or after the 

njnetieth (90th) day following the Jast day of the Election Period and at such place as is 

dusignated by the Puschasing Group’s lender, if any, or if no such lender, at such place as is 

mutually agreeable tq the Purchasing Group and Selling Group, or upon the failure to agree, at 
the Company’s princ pal place of business. At the Buy-Sell Closing, the Escrow Agent shall 
release and distribute the Deposit to the Selling Group and the Purchasing Group shall pay the 

mutually agreeable to 

AM. (local time at t 

balance of the Buy-S 

ir embership interests 

o1 a New. York Cle 

finds, and the Sellin 

ay liens, claims, enc 

to the terms of this A 

the Company) to th 

closing, the Purchasi 

Tiefault Loans paya 

paid by Purchasing C 

siall acquire the Sel 

interests, or other en¢ 

ell Price, as adjusted pursuant to this Section 11(f), of the Selling Group’s 
to the Selling Group, in each case by cash, certified or bank check, drawn 
aring House member bank, or by wire transfer of immediately available 

umbrances, security interests or options (other than those imposed pursuant 
greement or granted or imposed in connection with financing obtained by 

Selling Group’s membership interests thus purchased. At the Buy-Sell 
g Group may offset the amount of principal and interest outstanding on any 
e by the Selling Group to the Purchasing Group against the amount to be 
roup 10 the Selling Group at the Buy-Sell Closing. The Purchasing Group 
ling Group’s membership interests subject to any and al) liens, security 

umbrances imposed pursuant to the terms of this Agreement or granted or 
imposed by the Selling Group in connection with financing obtained by the Company. At the 
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Buy-Sell Closing the members of the Selling Group shall execute such documents and 

instruments of conveyance as may be necessary or appropriate to confirm the transactions 

co.itemplated hereby, /including, without limitation, the transfer of the membership interests of 

the: Selling Group to the Purchasing Group and the assumption by the Purchasing Group of the 

Selling Group’s obligations with respect to the Selling Group’s membership interests so 

transferred to the Pichasing Group. The reasonable costs of such transfer anf closing, 
including, without limitation, attomeys’ fees and filing fees incurred by the Company, shall be 
divided equally between the Selling Group and the Purchasing Group; except that the Selling 
Group and Purchasing Group shal] each be responsible for payment of their own attomey fees. 

(g) Complete Termination of All Interests. 

(i) | Withdrawal. The members of the Selling Group shall remain a 

Member (or Transferee holding only economic rights, as the case may be) with all management 

and other rights and obligations provided herein (but, notwithstanding any provision of this 

Azreement to the contrary, no obligation to make further contributions, or guarantee any debt or 
otherwise incur a new financial obligation to the Company or any of their respective members 

from and after the Election Day) until their membership interests are purchased in accordance 
wth Section 1 hereof. Upon the Buy-Sell Closing, the Selling Group shall be deemed to 

hzve transferred all of their right, title and interest in and to their membership. interests to the 

members of the Purchasing Group who purchase such interests, and to have withdrawn as 

Members (or Transferees) from the Company. 

(ii) Termination of Guarantees, Security Interests. In the event that 

any members of the Selling Group or any of their Affiliates have guaranteed, or pledged or 

assigned any collateral (other than their membership interests in the Company) to secure, any 

Company indebtedness, the members of the Purchasing Group shall, at their sole cost and 

no later than, and as a condition to, the Buy-Sell Closing, obtain the complete release of 

such guarantees and/or colJateral. Written evidence of such releases reasonably satisfactory to 

the Selling Group shall be provided at the Buy-Sell Closing. 

(bh) Payment of Loans Made by the Selling Group. At the Buy-Sell Closing, 

and as a condition thereto, the Company shal) pay all accrued and unpaid interest and remaining 

p:incipal of any loans made by members of the Selling Group, as wel] as any other sums then 

die and payable by the Company to members of the Selling Group in accordance with the terms 
o.” this Agreement.-. Notwithstanding any provision of this Agreement to the contrary, (i) it shal]. 
b: the obligation of the members of the Purchasing Group to provide any and al] funds to the 

Company necessary to make the payments required by this Section 11(g), (ii) the consent of the 
S2]ling Group shall not be required to permit the Purchasing Group to make an additional capital 

contribution, 10 cause the Company to borrow such funds or to admit one or more new Persons 
ass Members who are providing all or a portion of such funds, provided such contribution, 
borrowing or admission occurs simultaneously with the Buy-Sell Closing. 

G) Failure to Make Deposit or 10 Close. 
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(A) If the Purchasing Group fails to make the Deposit as required in 

Section 11(e), the Purchasing Group shall be deemed to have irrevocably elected to be the 

Selling Group and the original Electing Group shall become the Purchasing Group, but shall not 

be »bdligated to make the Deposit. 

(B) _siIf the Purchasing Group (or assignee pursuant to Section 11(j)) 

fails to pay the entire Buy-Sell Price of the Selling Group’s membership interests or otherwise 
fai's to close on the Buy-Sell Closing (“Closing Default”), then the Selling Group and the 

Group agree that the Escrow Agent shall promptly pay the entire Deposit to the 
Selling Group as liquidated damages for the Purchasing Group’s Closing Default. The 

Purchasing Group hereby acknowledges and agrees that such amount is fair and reasonable 

liquidated damages fof any such default, agrees not to contest any payment thereof and waives 
any defenses it has to|contest the payment of such liquidated damages to the Selling Group. In 
addition, the Selling Group may elect, by written notice to the Purchasing Group delivered 

wilhin ten (10) days jafler the Closing Default, to purchase al], but not Jess than all, of the 

membership interests the Purchasing Group at the Buy-Sell Price for such interests (the 
“Purchase Notice”), in which case the Purchasing Group shall become the Selling Group and 
th: Selling Group shall become the Purchasing Group under this Section j] effective 

immediately upon delivery of such notice, provided, however, that the new Purchasing Group - 
shall not be required|to make the Deposit required by Section 11(e) hereof. The Buy-Sell 
Closing for such transaction shall occur on a date and time mutually agreeable to the Purchasing 
and the Selling Groups, which shall not be later than 10:00 A.M. (local time at the place of the 
closing) on the first business day occurring on or after the ninetieth (90th) day following the date 

th: Purchase Notice was delivered to the former Purchasing Group, and otherwise in accordance 

w:th the terms and conditions of this Section 11 (other than those relating to the Deposit). 

(j) | Purchasing Group’s Rights to Assign. The Purchasing Group may assign 

its nights 10 purchase the Selling Group’s membership interests to one or more Persons on such 

le-ms and conditions as it deems advisable, provided, however, that the Purchasing Group shall 

remain primarily liable for closing on the purchase of the Selling Group’s membership interest at 

the Buy-Sel] Closing, lshould the assignee default. 

12. Arbitration of Disputes. In the event of any dispute, controversy or claim 

between the parties under or relating to this Agreement (a ADispute@), then upon written notice, 

specifying the claims, |the basis thereof and the relief sought, given by the initiating party to the 
other party, the Dispuje will be resolved by binding arbitration in New York, New York in 
accordance with the Commercial Arbitration Rules of the American Arbitration Association then _ 

ir effect, as modified by this Section ]2. An arbitration award rendered by the arbitrators will be 
fina] and binding on the pasties and may be filed with any court having jurisdiction over the 

parties or their property as a basis of declaratory or other judgment or the issuance of execution, 

is cluding, but not limjted to, any state or federal court in the State of New York. Each party 

h2reby consents 10 the jurisdiction of such courts and agrees that in addition to all other 

p2nnitted manners, service of the summons and complaint in any such action may be made by 
tr ailing same to the parties at the addresses set forth in the Agreement (or to such other address 

which is indicated in writing) by certified mail (return receipt requested). The Dispute will be 
resolved by a pane] of three neutral arbitrators to be selected as follows: each party will select 
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one arbitrator within fifleen (15) days of the receipt of notice from the initiating party with 

respect to the commencement of the arbitration of the Dispute, and the two arbitrators so selected 
will choose a third arbitrator with ten (10) days after their appointment. The arbitrators shall 

schedule a hearing as|soon as possible taking into consideration the matters at issue, including, 
without limitation, the complexity of the issues relating to the Dispute and the need for discovery 

in preparation for such hearings. All hearings shall be scheduled on consecutive days {p the 

extent possible. The action of a majority of the arbitration panel will govern all actions by the 
panel, and the arbitra{ors will render their decision promptly but in no event more than 45 days 

alter the conclusion af submission of evidence. The arbitration award will be in writing and will 

specify factual and legal basis for the award. Either party may make application to the 

arbitration pane) seeking injunctive relief to maintain the status quo until such time as the 

award is rendered or the Dispute is otherwise resolved. Each party will pay the fees 
aid expenses of the arbitrator selected by it and one-half of the reasonable fees and expenses of 

the third arbitrator. All other fees and expenses of each party (including, without limitation, 

reasonable attomeys’ fees) incurred in connection with the arbitration or to enforce this 

Agreement wil] be paid as determined by the arbitrators, who shall have discretion to award such 
fies and expenses as part of the arbitration award. 

13. Miscellaneous. 

(a) Majority-in-Interest. Whenever in this Agreement an action is to be taken 

cr decided by a “majority-in-interest” of al] of the Members or a group of Members, the majority 

is to be determined not on a per capita basis but by reference to the Percentage Interests of the 

Members or the particular group of Members, as applicable. 

(b) Power of Atlomey. Each Member irrevocably appoints each Managing 

Member as its attorney-in-fact, coupled with an interest, (i) to effect the admission of any 
Fersons as Members when such admission is otherwise in accordance with the terms of this 
Agreement, (ii) to make any amendments to this Agreement to reflect or implement such 
zdmissions or which are permitted, by the terms of this Agreement, to be made by solely by the 
Managing Member (such as changes to Exhibit A as described in Section 13(2) below, and (iii) 
to execute, acknowledge and swear to all documents or instruments necessary to carry out the 
zctions described in clauses (i) and (ii) of this Section 13(b). 

_. ©)... Goveming Law. This Agreement is governed by and shall be construed in 
ccordance with the internal laws of the state of Delaware, excluding its mules applicable io 
conflict-of-laws. 

(da) Notices. AJ] notices, demands, offers or other communications required or 
permitted by this Agreement shall be in writing and shall be sent by prepaid registered or 
cenified mai}, return receipt requested ovemight delivery service, or by hand delivery, and 
i ddressed to the other pasty hereto at such party's address set forth in Exhibit A as the same shal] 
te amended from time to time, and shall be deemed given upon the date of delivery. 

2 82121-6-W 18 

Mitch0162732

60012-0024
Case No.: A-16-740689-B

RA 008917



1 

' 

-(e) vecessors and Assigns. This Agreement shall be binding upon and inure 

to the benefit of the Members and their respective heirs, representatives, successors and 

permitted assigns. 

(f) aiver. The waiver by any Member of any matter provided herein shall 

be effective only if made in writing and signed by such Member. The failure of any party to this 
Agreement to enforce any of its terms, provisions or covenants shal] not be construed as a waiver 
of the same or of the right of such party to enforce the same. Waiver by either party hereto of 
any breach or default) by the other party of any term or provision of this Agreement shall not 
operate as a waiver ofjany other breach or default. 

(g) ntire Agreement; No Oral Modifications. This Agreement sets forth the 

entire agreement andj understanding of the Members and supersedes all prior agreements or 
ur derstanding, whether oral or written, between the parties with respect to the subject matter of 
this Agreement. This} Agreement may only be amended by a writing signed by the Managing 
Members and a majomity-in-interest of aJl of the Members of the Company and designated as an 
ariendment or modification of this Agreement; provided, however, that any Managing Member 

may amend this Agreement to reflect changes in the amount of the Members’ capital 
ccntributions through the date of such change in Exhibit_A; and provided, further, that the 

ccnsent of a Member| shall be required for any amendment to this Agreement that (i) obligates 

the Member to make} additional] capital contributions or loans to the Company or to guarantee 
ary Company debt or pledge personal assets as security therefor, (ii) deprives the Member of 

limited liability under the Act with respect to his membership interest in the Company, (iii) 

imposes limitations br restrictions (beyond those set forth in Section 8 hereof) upon the 

Member’s rights to transfer al] or any portion of such Member’s interest in the Company, or (iv) 

deprives the Member bf any rights to manage the Company. 
i 

(h) |No_Third Party Beneficiaries. The provisions of this Agreement are not 

ir tended to be for the benefit of any creditor or any other Person (other than a Member in his 

cupacity as such) to whom any debts, liabilities or obligations are owed by (or who otherwise has 

any c)aim against) the Company or any of the Members; and no such creditor or other Person 
shall obtain any right) under any of such provisions or shal] by reason of any of such provisions 
n ake any claim in respect of any debt, liability or obligation (or otherwise) against the Company 

o- any of the Members. 

fi). | Gendey. References to “he,” “his” or “him” relating to any Member shall 
bz construed in a gender neutral manner and shall be consirued ‘as Yeferring to any Member,’ 
whether a male, femafe or an entity. 

(j) | Attlomeys’ Fees. In the event of any litigation brought by any Member 

azainst the Company; and/or any other Member in the Member's capacity as a Member of the 
Company, the prevailing pasty shall be entitled to recover the reasonable attorneys’ fees incurred 
by it in prosecuting of defending against the action. 
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(k) Counterparts. This Agreement may be executed in one or more 

counterparts and by facsimile, each of which shall be deemed an original and all of which taken 

together shall constitute one and the same instrument. 

4 

[Signatures on next page.] 
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IN WITNESS WHEREOF, the parties hercto have executed this Agreement as of the day 

aad year first above written. 

DAVID J. MITCHELL 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day 

ani year first above written. 

BARNET L. LIBERMAN q 

Of 2 
DAVID J. MITCHELL 

§21271-6-W 
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Contracts and /or Cash Initially Contributed 
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EXHIBIT A 

Capital Contributions and Percentage Interest of the Members 

(as of August 17, 2004) i 

| 

Name and Address Total Contributions: Percentage Interest 

Bamet L. Liberman | $100 50% 
421 Hudson Street 

New York, NY 10014 

David J. Mitchell $100 50% 
c/) Mitchell Holdings LLC 

2€ West 55th Street 

New York, NY 10019 

TOTAL 100% 

1232) Exhibit A 
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EXBUBIT A-1 

apital Contributions and Percentage Interest of the Membe 

(as of December 15, 2004) 

Percentage 

Name and Addresg Contributions to Date Interest 

E.arnet L. Liberman $[2,000,100] 50% 

421 Hudson Street 

New York, NY 10014 

David J. Mitchell ${2,000,100} 50% 

«Jo Mitchell Holdings --$ 575,548 cash 

10 West 55th Street -—$1,424,552 value of membership 

New York, NY 10019 interest in Gaviayana LLC 

TOTAL ${4,000,200) 100% 

4 
David J. Mitchell 
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EXHIBIT A-3 

Capital Contributions and Percentage Interest of the Members 

(as of December 15, 2004) ti 

Percehtage 
Name and Address Contributions to Date Interest 

Barnet L. Liberman ${2,000,1 00] 50% 

421 Hudson Street 

New York, NY 10014 

David J. Mitchel] $2,000,100] 50% 

c/o Mitchell Holdings ---$ 575,548 cash 

20 West 55th Street ---$1,424,552 value of membership 

New York, NY 10019 interest in Gaviayana LLC 

TOTAL $[4,000,200} 100% 

CONFIRMED: 

Buamet L. Liberman 

David J. Mitchel] 

2:2121-6-W A-l 

Mitch0162740

60012-0032
Case No.: A-16-740689-B

RA 008925



EXHIBIT B 

Allocations of Profits and Losses and Certain Tax Matters 

B-1. Taxation: Capital Accounts. It is the intention of the Members that the Company be 

classified as a partnership for purposes of federal and state income tax law. The Company shall 

establish and maintain a separate capital account (each, a “Capital Account”) for each Member in 

accordance with Section 704 of the Internal Revenue Code of 1986, as amended (the “Code”) and 

the rules set forth in Treasury Regulations §1.704-1(b)(2)(iv). For purposes of this Agreement, the 

profit ("Profit") or loss (“Loss”) of the Company for each fiscal year sha}] be the net income or 
not loss of the Company for such year as determined for federal income tax purposes (including 

fcr this purpose in such net income or net Joss all items of income, gain, deduction or loss that 
are required to be separately stated pursuant to Section 703 of the Code), but computed with the 

fc lowing adjustments: 

(a) without regard to any adjustment to basis pursuant to Section 743 of 

tre Code; . 

(b) by including as an item of gross income any tax-exempt income 

received by the Company; 

(c) by treating as a deductible expense any expenditure of the Company . 

described in Section 705(a)(2)(B) of the Code; 

(d) in lieu of the depreciation, amortization and other cost recovery 

dzductions taken into account in computing such taxable income or Joss, by taking into account 

ir.stead depreciation in accordance with Regulations Section 1.704-1(b)(2)(iv)(g); 

(¢) in the event that any asset of the Company is distributed in kind to a 

Member or there is a liquidation of the Company pursuant to Section 10, by including the 

d fference between (i) an amount equal to the book value of such asset on the date of such 
d.stribution and (ii) the fair market value of such asset on that date, as determined by the 

Managing Members in their reasonable judgment; 

(f) by computing gain or loss resulting from any disposition of an asset by 

the Company from which gain or loss is recognized for federa] income tax purposes with 

reference to the book value of the asset (afler adjustment for depreciation in accordance with 

Regulations Section 1.704-1(b)(2)(iv)(g)), notwithstanding that the adjusted basis for federal 

income tax purposes of such asset differs from such book value; and 

(g) afier making the special allocations (if any) required by Section B-4, 

The amounts of the items of income, gain, Joss or deduction of the Company to be specially 
a located pursuant to Section B-4 shall be determined by applying rules analogous to those set 
forth in subsections (a) through (f). 

B-2. Allocations of Profits. From and afier the date of this Agreement, Profits for each 

fiscal year shal] be allocated 10 the Members as follows: 
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(a) first, to the Members who have received allocations of Losses for earlier 

fiscal years pursuant to Section B-3{c), pro rata, in proportion to the cumulative amount of those 

Losses previously allocated to them, until those Members have received cumulative allocations of 

Profits pursuant to this Section B-2(a) for the current fiscal year and all prior fiscal years equal to the 

cumulative amount of Losses allocated to them pursuant to Section B-3(c) for al} prior fiscal years; 

(b) second, to the Members who have received allocations of Losses for 

earlier years pursuant to Section B-3(b), pro rata, in proportion to the cumulative amount of those 
Losses previously allocated to them, until those Members have received cumulative allocations of 
Profits pursuant to this Section B-2(b) for the current fiscal year and all prior fiscal years equal to the 
cumulative amount of Losses allocated to them pursuant to Section B-3(b) for all prior fiscal years; 

(c) finally, to the Members in proportion to their Percentage Interests. 

B-3. Allocation of Losses. From and after the date of this Agreement, Losses shall be 
allocated to the Members as follows: 

(a) first, to the Members who have received allocations of Profits for earlier 

yvars pursuant to Section B-2(c), pro rata, in proportion to the cumulative amount of those Profits 

peviously allocated to them, unti) those Members have received cumulative allocations of Losses 
pursuant to this Section B-3(a) for the current fiscal year and al} prior fisca] years equal to the 
cimulative amount of Profits allocated to them pursuant to Section B-2(c) for all prior fiscal years; 

(b) second, to the Members who have positive Adjusted Capital Accounts (as 

defined in Section B-4(g) below), pro rata, in proportion to the respective amounts of their positive 

Adjusted Capital Accounts, unti] the Adjusted Capital Accounts of those Members are reduced to 

zero; and 

(c) finally, to the Members, in proportion to their Percentage Interests. 

B-4. Special Allocations to Comply with Section 704 Regulations. 

(a) Minimum Gain Chargeback. Notwithstanding any other provision of this 

Agreement to the contrary, if there is a net decrease in Company minimum gain (determined in 

zccordance with Regulations Section 1.704-2(d) as if the Company were a partnership) 
(“Company Minimum Gain”) during any fiscal year, then there shal] be specially allocated to 
cach Member items of Company ineome-and- gain. for. such.year (and, if necessary, subsequent _ 

lisca] years) in an amount equa] to such Member’s share of the net decrease in Company 

Minimum Gain (determined in accordance with Regulations Section 1.704-2(g) as if the 
(Company were a partnership). The items to be so allocated shal) be determined in accordance 

‘vith Regulations Section 1.704-2(f)(6) and 1.704-2(j)(2)(i) and (iii). This Section B-4(a) is 

-ntended to comply with the minimum gain chargeback requirement in Regulations Section 
1.704-2(f) and shall be interpreted consistently therewith. 

(b) Member Minimum Gain Chargeback. Notwithstanding any other 

“yrovision of this Agseement to the contrary, if there is a net decease in Member Minimum Gain 
juring any fiscal year, then each Member shall be specially allocated items of Company income 
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and gain for such year (ahd, if necessary, for subsequent fiscal years) in an amount equal to that 

Member's share, if any (determined in accordance with Regulations Section 1.704-2(i)(4)), of 

the net decrease in Member Minimum Gain. The items to be so aJlocated shall be determined in 
acco:dance with the provisions of Regulations Section }.704-2(i)(4) and 1.704-2(j)(2){i). As used 

herein, the term “Member Minimum Gain” shal] have the meaning ascribed to partner 

nonrecourse debt minimum gain, determined in accordance with Regulations Sections 1.704- 
2(i)(2) and 1.704-2(i)(3). This Section B-4(b) is intended to comply with the minimum gain 

chargeback requirement in Regulations Section 1.704-2(i) and shall be interpreted consistently 
therewith. 

(c) Limitation on Losses. Notwithstanding the provisions of Section B-3, if 

the allocation of a Loss 1o a Member for any fiscal year pursuant to Section B-3 would cause or 

increase a negative balance in the Member's Adjusted Capital Account on the last day of the 
fiscal year, then the portion of the Loss that would have such effect shaJl instead be specially 

allocated among the Members who have positive balances in their Adjusted Capital Accounts on 

the last day of the fiscal year. The Loss to be specially allocated pursuant to the preceding 

sen.ence shall be allocated among the Members referred to in the preceding sentence, pro rata, in 

provortion to their respective Adjusted Capital Accounts. 

(4) Gross Income Allocation/Qualified Income Offset. If, at the end of any 

fiscal year, one or more Members would otherwise have a negative balance in their Adjusted 

Capital Accounts (as defined below), then income (including, if necessary, gross income) and 

gain for such fiscal year (and, if necessary, subsequent fiscal] years) shal] be allocated as quickly 

as possible among aj] Members who have such negative balances in their Adjusted Capital 

Accounts, pro rata, in proportion to their respective negative balances to the extent necessary to 

elininate such negative balances as of the end of such fiscal year; provided that an allocation 

pu‘suant to this Section B-4(d) shall be made only if and to the extent that such Member would 

have such a negative balance in the Member's Adjusted Capita} Account after all other 

allocations provided for in this Exhibit B have been tentatively made as if this Section B-4(d) 

were not a part of this Agreement. The allocations referred to in this paragraph shall be 

interpreted and applied, inter alia, to satisfy the requirements of Regulations Section 1.704- 

1(9)(2)(i)(d)(3). 

(e) Member Nonrecourse Deductions. Notwithstanding any other provision of 
this Agreement to the contrary, Company losses and deductions that are attributable to a 

pzrticular Member Nonrecourse Liability (as determined in accordance with Regulations Section 
1.704-2(i)(2)) shall be specially allocated to the Member(s} who bear(s).the economic risk of loss 
fcr such liability. As used herein, the term “Member Nonrecourse Liability” shall have the 
seme meaning ascribed to “partner nonrecourse liability” set forth in Regulations Section 1.704- 
21b)(4). This Section B-4(e) is intended to comply with the allocation provision of Regulations 
S ction and shal] be interpreted consistently therewith. 

(N Nonrecourse_ Deductions. Nonyecourse deductions (as defined in 
Regulations Section 1.704-2(b)(1) and 1.704-2(c)) for any fiscal year shaj] be specially allocated 

10 the Members in accordance with their Percentage Interests. 
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(g) Adjust ita count. The term "Adjusted Capital Account” shall 

mean the balance in spch Member's Capital Account as of the end of the relevant fiscal year, 

afer giving effect to the following adjustments: (i) crediting to such Capital Account any 

amounts that such Member is obligated to restore or is deemed to be obligated to restore pursuant 

to Regulations Sections 1.704-1(b)(2)(ii)(b)(3), 1.704-1(b)(2)(ii}(c), 1.704-2(g)(1) and 1.704- 

2(i)(5) and (ii) debiting to such Capital Account the items described in Regulations Sections 
1.704-1(b}(2)Gii)(d)(4), (5) and (6) to the extent such items are not otherwise reflectdd in such 
Capital Account. 

(h) Curative Allocations. Any special allocations pursuant to Section B-4(a) 

through Section B-4(f) shal] be taken into account in computing subsequent allocations pursuant 

to this Exhibit B, so that the net amount of any items so allocated and all other items allocated 

pursuant to this Exhibit B shall, to the extent possible, be equal to the net amount that would 
have been allocated ta each Member pursuant to this Exhibit B if such special allocations had not 
been made. For this purpose, future special allocations under Section B-4(a) and Section B-4(b) 
that are likely to offset current special allocations shal] be taken into account. 

(i) Winding Up and Related Matters. If, upon the winding up of the Company, 

the amount of the distribution to a Member pursuant to Section 10 does not equal his Capital Account 

immediately before such distribution (after the tentative allocation of profit or loss and special 
allocations of income, gain, deduction or Joss for such fiscal year), then the Managirig Members shal] 

make such special allocations of income, gain, deduction or loss necessary to maintain (to the 

greatest extent possible) equality between the Capital Account of the Member and the amount of the 

distribution to him or her. The Managing Members may otherwise make such special allocations of 

income, gain, deduction or loss for any fiscal year necessary to maintain equality between the Capita) 

Account of a Member and the amount that would be distributed to such Member if the Company 

were dissolved, its affairs wound up and its assets distributed to the Members as of the end of such 

fiscal year. All allocations made pursuant to this Section B-4(i) shall be made in good faith by the 

Managing Members. 

B.S. Income Tax Allocations. 

(a) Except as otherwise provided herein, for purposes of Sections 702 and 704 

of the Code, or the corresponding sections of any future Federal internal revenue law, or any 

similar tax law of any state or other jurisdiction, the Company’s profits, gains and losses for 
Federa] income tax purposes, and each item of income, gain, Joss or deduction entering into the 

_computation thereof, shall be allocated among the Members in the same proportions as the 

corresponding "book" items are allocated pursuant 0 this ExhibitB.~ ~~~ © en 

(b) In accordance with Section 704(c) of the Code and the Treasury 

‘egulations promulgated thereunder, income, gain, Joss and deduction with respect to any 
contributed to the capital of the Company (and any revalued property of the Company) 

shall, solely for 1ax purposes, be allocated among the Members so as to take account of any 

variation between the adjusted basis of such property to the Company for federal income tax 
purposes and the bogk value of such property. Allocations shall be made using such method as 

set forth in Section 1}704-3 of the Treasury Regulations as the Managing Members shal} select. 
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B-6. Assignees Treated as Members. For all purposes of this Exhibit B and Sections 

S(a)_ and 10, but for no Soe purpose, an assignee of economic rights associated with a membership 
interzst shall be treated as a Member and each reference in this Exhibit B and Sections 5(a) and 10 to 

a Member shall be deemed to include such assignees. 

B-7. Capital Account Deficit. No Member with a deficit in its Capital Account shall be 

obligated to restore such deficit balance or make a capital contribution to the Company solely by 
reason of such deficit. 

B-8. Tax Matters Partner. The Managing Member shall be the “tax matters partner” of 

the Company pursuant to Section 6231(a)(7) of the Code (the "Tax Matters Partner"). The Tax 

Matters Partner shall have the power to prepare and file tax returns for the Company and to manage 

and control on behalf of the Company any administrative proceeding at the Company level with the 

Internal Revenue Service relating to the determination of any item of Company income, gain, loss, 
ded.iction or credit for federa] income tax purposes. In addition, the Tax Matters Partner shall be 

authorized and required to represent the Company (at the expense of the Company) in connection 
with all examinations of the affaira of the Company by any federal, state or local tax authorities 

including any resulting administrative and judicial proceedings, and to expend funds of the Company 
for professional services and costs associated therewith. The other Members agree to cooperate with 

the Tax Matters Partner and to do or refrain from doing any or al] things reasonably required by the 

Ta». Matters Partner in connection with the conduct of all such proceedings. 
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EXHIBIT C 

Certificate of Good Standing 
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Delaware 
The First State 

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF 

DELAWARE, DO HEREBY CERTIFY "LAS VEGAS LAND PARTNERS LLC" IS 

DULY FORMED UNDER THE LAWS OF THE STATE OF DELAWARE AND IS IN 

GOOD STANDING AND HAS A LEGAL EXISTENCE SO FAR AS THE RECORDS OF 

THIS OFFICE SHOW, AS OF THE FIFTH DAY OF JANUARY, A.D. 2006. 

AND I DO HEREBY FURTHER CERTIFY THAT THE ANNUAL TAXES HAVE 

BEEN PAID TO DATE. 

brite 
Harriet Smith Windsor, Secretary of State 

3843407 8300 AUTHENTICATION: 4427417 

060012925 DATE: 01-05-06 
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CERTIFICATE OF EXISTENCE 

WITH STATUS IN GOOD STANDING 

1, DEAN HELLER, the duly elected and qualified Nevada Secretary of State, do hereby certify at 

that I am, by the laws of said State, the custodian of the records relating to filings by if 

corporations, non-profit corporations, corporation soles, limited-liability companies, limited 

partnerships, limited-liability partnerships and business trusts pursuant to Title 7 of the Nevada 

Revised Statutes which are either presently in a status of good standing or were in good standing 

for a time period subsequent of 1976 and am the proper officer to execute this certificate. 

I further certify that the records of the Nevada Secretary of State, at the date of this certificate, 

evidence, LAS VEGAS LAND PARTNERS, LLC, as a limited liability company duly 

organized under the laws of Delaware and existing under and by virtue of the laws of the State of 

Nevada since May 23, 2005, and is in good standing in this state. i 

IN WITNESS WHEREOF, I have hereunto set my 

hand and affixed the Great Seal of State, at my 

office on January 6, 2006. 

“Da Alle 
DEAN HELLER 

seca 

Y som 

Oo Fes amend) i 
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ORGANIZATIONAL STRUCTURE 

LIVEWORK, LLC 

LiveWork, LLC, a Delaware limited liability company 

100% 

LiveWork Manager, LLC, a Delaware limited liability company 

100% 

Las Vegas Land Partners, LLC, a Delaware limited liability company 

50% 50% 

David Mitchell 

292923-1-W 

Barnet Liberman 
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EXHIBIT A 

Certificate of Formation 
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Delaware 
The First State 

PAGE 1 

| 

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF 

DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT 

COPY OF THE CERTIFICATE OF FORMATION OF "LIVEWORK, LLC", FILED 

IN THIS OFFICE ON THE SIXTH DAY OF APRIL, A.D. 2005, AT 11:18 

O'CLOCK A.M. 

WA Grrek short ttf, oba gr) 
Harriet Smith Windsor, Secretary of State 

3951262 8100 AUTHENTICATION: 3794770 

050278071 I DATE: 04-06-05 
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04-86-2605 10:18 362-656-2951 4+ D D Cc 

CERTIFICATE OF FORMATION 

OF 

LIVEWORK, LLC 

This Certificate of Formation of LiveWork, LLC (the "LLC"), dated as of 

April 6, 2005, has been duly executed and is being filed by an authorized person to forma 

limited liability company under the Delaware Limited Liability Company Act (6 Del. § 18- 

101, et seq). 

FIRST. The name of the limited liability company is LiveWork, LLC. 

SECOND. The address of the registered office of the LLC in the State of 

Delaware is c/o RL&F Service Corp., One Rodney Square, 10th Floor, Tenth and King 

Streets, Wilmington, New Castle County, Delaware 19801 

THIRD. The name and address of the registered agent for service of process 

on the LLC in the State of Delaware are RL&F Service Corp., One Rodney Square, 10th 

Floor, Tenth and King Streets, Wilmington, New Castle County, Delaware 19801. 

IN WITNESS WHEREOF, the undersigned has executed this Certificate of 

Formation as of the date first above written. 

ai € James G. Leygey/t (/ 
thorized Person - 

State of Delaware 

Secretary of State 

Division of Corporations 

Delivered 11:18 AN 04/06/2005 

FILED 11:18 AM 04/06/2005 

tie | SRV 050278071 ~ 3951262 FILE 
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LIMITED LIABILITY COMPANY AGREEMENT 

OF 

LIVEWORK, LLC 

This Limited Liability Company Agreement (together with the schedules attached hereto, 
this "Agreement") of LIVEWORK, LLC (the "Company"), is entered into by LIVEWORK 

MANAGER, LLC as the sole equity member (the "Member"), and CARRIE TILMAN and 
BETH PEOPLES, as the Special Members (as defined on Schedule A hereto). Capitalized terms 

used and not otherwise defined herein have the meanings set forth on Schedule A hereto. 

The Member, by execution of this Agreement, hereby forms the Company as a limited 

liability company pursuant to and in accordance with the Delaware Limited Liability Company 

Act (6 Del. C. Section 18-101 et seq.), as amended from time to time (the "Act"), and this 

Agreement, and the Member and Carrie Tillman and Beth Peoples hereby agree as follows: 

THE TRANSFER OF THE LIMITED LIABILITY COMPANY INTERESTS 

DESCRIBED IN THIS AGREEMENT IS RESTRICTED AS DESCRIBED HEREIN. : 

Section 1. Name. 

The Company was formed under the name of LiveWork, LLC, pursuant to a Certificate 

of Formation filed with the Secretary of State of the State of Delaware on April 6, 2005. 

Section 2. Principal Business Office. 

The principal business office of the Company shal] be Jocated at 20 West 55™ Street, 12"" 

Floor, New York, New York 10019, (for mailing purposes, c/o Mitchell Holdings at such 

address) or such other Jocation as may hereafter be determined by the Member. 

Section 3. Registered Office. 

The address of the registered office of the Company in the State of Delaware is c/o RL&F 

Service Corp., One Rodney Square, in the City of Wilmington, County of New Castle, Delaware 

19801. 

Section 4. Registered Agent. 

The name and address of the registered agent of the Company for service of process on 

ihe Company in the State of Delaware is RL&F Service Corp., One Rodney Square, in the City 

of Wilmington, County of New Castle, Delaware 1980). 

Section 5. Members. 

(a) | The mailing address of the Member is set forth on Schedule B attached hereto. 

The Member was admitted to the Company as a member of the Company upon its execution of a 

counlerpart signature page to this Agreement. 
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(b) Subject to Section 9(j), the Member may act by written consent. 

(c) Upon the occurrence of any event that causes the Member 10 cease to be a 

member of the Company (other than (i) upon an assignment by the Member of all of its limited 

liability company interest in the Company and the admission of the transferee pursuant to 

Sections 2] and 23, or (ii) the resignation of the Member and the admission of an bdditional 
member of the Company pursuant to Sections 22 and 23), each person acting as an Independent 

Director pursuant to Section 10 shall, without any action of any Person and simultaneously with 

the Member ceasing 10 be a member of the Company, automatically be admitted to the Company 

as a Special Member and shall continue the Company without dissolution. No Special Member 

may resign from the Company or transfer its rights as Special Member unless (i) a successor 

Special Member has been admitted to the Company as Special Member by executing a 

counterpart to this Agreement, and (ii) such successor has also accepted its appointment as 

Independent Director pursuant to Section 10; provided, however, the Special Members shal] 

automatically cease to be members of the Company upon the admission to the Company of a 

substitute Member. Each Special Member shal] be a member of the Company that has no 

interest in the profits, losses and capital of the Company and has no right to receive any 

distributions of Company assets. Pursuant to Section 18-301 of the Act, a Special Member shall 
not be required 10 make any capital contributions to the Company and sha}] not receive a limited 

liability company interest in the Company. A Special Member, in its capacity as Special 
Member, may not bind the Company. Except for the matiers and activities herein specified to be 

voted on or, approved by a Special Member and as required by any mandatory provision of the 

Act, each Special Member, in its capacity as Special Member, shal] have no right to vote on, 

approve or otherwise consent to any action by, or matter relating to, the Company, including, 

without limitation, the merger, consolidation or conversion of the Company. Jn order to 

implement the admission to the Company of each Special Member, each person acting as an 

Independent Director pursuant to Section 10 shal] execute a counterpart to this Agreement. Prior 

10 jts admission to the Company as Special Member, each person acting as an Independent 

Director pursuant to Section 10 shal] not be a member of the Company. 

Section 6. Cenificates. 

James G. Leyden, Jr. is hereby designated as an "authorized person" within the meaning 

of the Act, and has executed, delivered and filed the Cenificate of Formation of the Company 
with the Secretary of State of the State of Delaware. Upon the filing of the Certificate of 

Formation with the Secretary of State of the State of Delaware, his powers as an “authorized 

person” ceased, and the Member thereupon became the designated "authorized person” and shall 

continue as the designated "authorized person” within the meaning of the Act. The Member or 

an Officer shal] execute, deliver and file any other certificates (and any amendments and/or 

restatements thereof) necessary for the Company 10 qualify 10 do business in the State of Nevada 

and in any other jurisdiction in which the Company mav wish 10 conduct business. 

The existence of the Company as a separate Jega] entity shal] continue until cancellation 

of the Certificate of Formation as provided in the Act. 
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Section 7. Purposes. 

(a) Notwithstanding anything to the contrary in this Agreement or in any other 

document governing the formation, management or operation of the Company, the sole purpose 

to be conducted or promoted by the Company is to engage in the following activities: 

G) 10 acquire, own, hold, lease, operate, manage, maintain, ddyelop and 
improve, the Mortgaged Property (as defined in the Loan Documents); 

(ii) to enter into and perform its obligations under the Loan Documents; 

(iii) to sell, transfer, service, convey, dispose of, pledge, assign, borrow money 

against, finance, refinance or otherwise deal with the Morigaged Property 

to the extent permitted under the Loan Documents; and 

(iv) to engage in any lawful act or activity and 10 exercise any powers 

permitted to limited liability companies organized under the laws of the 

State of Delaware that are related or incidental to and necessary, 

convenient or advisable for the accomplishment of the above-mentioned 

purposes. 

(b) | The Company, and the Member, or any Director or Officer on behalf of the 

Company, may enter into and perform their obligations under the Basic Documents and all 

documents, agreements, certificates, or financing statements contemplated thereby or related 

thereto, al] without any further act, vote or approval of any Member, Director, Officer or other 

Person notwithstanding any other provision of this Agreement, the Act or applicable law, rule or 

regulation. The foregoing authorization shall not be deemed a restriction on the powers of the 

Member or any Director or Officer to enter into other agreements on behalf of the Company. 

Section 8. Powers. 

Subject 10 Section 9(j), the Company, and the Board of Directors and the Officers of the 

Company on behalf of the Company, (i) shal] have and exercise all powers necessary, convenient 

or incidental 10 accomplish its purposes as set forth in Section 7 and (ii) shal] have and exercise 

all of the powers and nghts conferred upon Jimited liability companies formed pursuant to the 

Act. 

Section 9. Management. 

(a) Board of Directors. Subject to Section 9(j), the business and affairs of the 

Company shal] be managed by or under the direction of a Board of one or more Directors 

designated by the Member. Subject to Section 10. the Member may determine at any time in its 

sole and absolute discretion the number of Direciors 10 constitute the Board. The authorized 
number of Directors may be increased or decreased by the Member at any time in its sole and 

absolute discretion, upon notice 10 al] Directors, and subject in al] cases to Section 10. The 

initia] number of Directors shal] be five, of which two shal] be Independent Directors pursuam to 
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Section 10. Each Director elected, designated or appointed by the Member shall hold office until 

a successor is elected and qualified or unti) such Director's earlier death, resignation, expulsion 

or removal. Each Director shal] execute and deliver the Management Agreement. Directors 

need not be a Member. The initial Directors designated by the Member are listed on Schedule D 

hereto. 

(b) Powers. Subject to Section 9(j), the Board of Directors shall have the power to do 

any and al] acts necessary, convenient or incidental 10 or for the furtherance of the purposes 

described herein, including all powers, statutory or otherwise. Subject to Section 7, the Board of 

Directors has the authority to bind the Company. 

(c) Meeting of the Board of Directors. The Board of Directors of the Company may 

hold meetings, both regular and special, within or outside the State of Delaware. Regular 
meetings of the Board may be held without notice at such time and at such place as shall from 

time to time be determined by the Board. Specia} meetings of the Board may be called by the 

President on not less than one day's notice to each Director by telephone, facsimile, mail, 

telegram or any other means of communication, and special meetings shal] be called by the 

President or Secretary in like manner and with like notice upon the written request of any one or 

more of the Directors. 

(d) Quorum: Acts of the Board. At all meetings of the Board, a majority of the 

Directors (other than the Independent Directors) shal} constitute a quorum for the transaction of 

business and, except as otherwise provided in any other provision of this Agreement, the act of a 

majority of the Directors present at any meeting at which there is a quorum shall be the act of the 

Board. lf a quorum shall not be present at any meeting of the Board, the Directors present at 

such meeting may adjourn the meeting from time 1o ume, without notice other than 

announcement at the meeting, until a quorum shal] be present. Except as otherwise expressly 

provided in this Agreement, any action required or permitied to be taken at any meeting of the 

Board or of any committee thereof may be taken without a meeting if all members of the Board 

(other than the Independent Directors) or committee as the case may be, consent thereto in 
writing, and the writing or writings are filed with the minutes of proceedings of the Board or 

committee, as the case may be. 

(e) Electronic Communications. Members of the Board. or any commitiee designated 

by the Board, may participate in meetings of the Board, or any commitiee, by means of 

telephone conference or simiJar communications equipment that allows all Persons participating 

in the meeting 10 hear each other, and such participation in a meeting shall constitute presence in 

Person at the meeting. If all the participants are paniicipating by \elephone conference or similar 
communications equipment, the meeting shal] be deemed 10 be held at the principal place of 

business of the Company. 

(f) Comminees of Directors. 

(3) | The Board may, by resolution passed by a majority of the whole Board, 

designate one or more commitees, each committee to consist of one or 

more of the Directors of the Company. The Board may designate one or 
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more Directors as alternate members of any committee, who may replace 

any absent or disqualified member at any mecting of the committee. 

(ii) In the absence or disqualification of a member of a committee. the 

member or members thereof present at any meeting and not disqualified 

from voting, whether or not such members constitule a quorum, may 

unanimously appoint another member of the Board to act at the Imleeting in 
the place of any such absent or disqualified member. 

(iii) | Any such committee, to the extent provided in the resolution of the Board. 

and subject to, in all cases, Sections 9(j) and 10, shal] have and may 

exercise all the powers and authority of the Board in the management of 

the business and affairs of the Company. Such committee or committees 

shal] have such name or names as may be determined from time to time by 

resolution adopted by the Board. Each committee shall keep regular 

minutes of its meetings and report the same to the Board when required. 

(g) | Compensation of Directors; Expenses. The Board shall have the authority to fix 

the compensation of Directors. The Directors may be paid their expenses, if any, of attendance 

at meetings of the Board, which may be a fixed sum for attendance at each meeting of the Board 

or a stated salary as Director. No such payment shall preclude any Director from serving the 

Company in any other capacity and receiving compensation therefor. Members of special or 

standing committees may be allowed like compensation for attending committee meetings. 

9) Removal of Directors. Unless otherwise restricted by law, any Director or the 

entire Board of Directors may be removed or expelled, with or without cause, at any time by the 

Member, and, subject to Section 10, any vacancy caused by any such removal or expulsion may 

be filled by action of the Member. 

(i) Directors as Agents. To the extent of their powers set forth in this Agreement and 

subject 10 Section 9(j), the Directors are agents of the Company for the purpose of the 

Company's business, and the actions of the Directors taken in accordance with such powers set 

forth in this Agreement shal] bind the Company. Notwithstanding the last sentence of Section 

18-402 of the Act, except as provided in this Agreement or in a resolution of the Directors, a 

Director may not bind the Company. 

0) Limitations on the Company's Activities. 

(i) This Section 9(j) is being adopted to comply with certain provisions 

necessary 10 qualify the Company as a “special purpose” entity. 

(ii) | Notwithstanding anything to the contrary in this Agreement or in any 

other document governing the formation, management or operation of the 

Company, for so Jong as any Obligation is outstanding, neither the 

Member, the Special Member nor the Company shal] amend, alier, change 

any of Sections ]. 5(b), S(c). 6. 7, 8 9. 10, 14. 16, 20(b), 20(f). 21. 22, 23. 
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(iv) 
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extent that the terms defined in Schedule A are used in any of the 

foregoing sections) (the “Special Purpose Provisions”), or any other 

provision of this or any other document governing the formation, 

management or operation of the Company in a manner that is inconsistent 

with any of the Special Purpose Provisions, unless the Lender consents in 

writing and the Rating Agency Condition is satisfied. Subject to this 

Section 9(j), the Member and the Special Member (as applicable) reserve 

the right to amend, alter, change or repeal any provisions contained in this 

Agreement in accordance with Section 32. In the event of any conflict 

between any of the Special Purpose Provisions and any other provision of 

this or any other document governing the formation, management or 

operation of the Company, the Specia] Purpose Provisions shall control. 

Notwithstanding any other provision of this Agreement or any other 

document governing the formation, management or operation of the 

Company, and notwithstanding any provision of law that otherwise so 

empowers the Company, the Member, the Board, any Officer or any other 

Person, neither the Member nor the Board nor any Officer nor any other 

Person shall be authorized or empowered, nor shal] they permit the 

Company to, and the Company shall not, without the prior unanimous 

written consent of the Member and the Board (including all Independent 

Directors), take any Material Action, provided, however, that the Board 

may not vote on, or authorize the taking of, any Material Action, unless 

there are at Jeast two Independent Directors then serving in such capacity. 

The Board, the Member and the Special Member (as applicable) shall 

cause the Company to do or cause 1o be done all things necessary to 

preserve and keep in full force and effect its existence, rights (charter and 

statutory) and franchises. Notwithstanding anything to the contrary in this 

Agreement or in any other document governing the formation, 

management or operation of the Company, the Board also shall cause the 

Company to and the Company shall: 

(A) not enter into any twansaction of merger or consolidation, or 

liquidate or to the fullest extent permitied by law, dissolve itself (or suffer any 

}iquidation or dissolution), or acquire by purchase or otherwise all or substantially 

al] the business or assets of, or stock or other evidence of beneficial ownership of, 

any Person; 

(B) except with respect to the Obligations under the Loan Documents, 

shall not guarantee or otherwise become liable on or in connection with any 

obligation of any other Person; 

(C) nol own any asset other than the Morigaged Property; 

(D) not engage, directly or indirectly. in anv business other than the 
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ownership, management and operation of the Morigaged Property and_ shall 

remain organized solely for the purpose of the ownership, management and 

operation of the Mortgaged Property; 

(E) not enter into any contract or agreement with any except 

upon terms and conditions that are intrinsically fair and substantially similar to 

those that would be available on an arm’s Jength basis with third parties] @ther than 
an Affiliate; 

(F) not incur any indebtedness, secured or unsecured, direct or 

contingent (including any Contingent Obligation), other than the Obligations; 

(G) not make any Joans or advances to any third party and will not 

acquire, obligations or securities of its partners, members or shareholders; 

(H) remain solvent and pay its own liabilities, Indebtedness (as defined 

in the Loan Documents) and obligations of any kind, including all administrative 

expenses, as the same shall become due; and except to the extent the Company’s 

Indebtedness may be paid from the Borrower Accounts in accordance with the 

Loan Documents, shal] pay all such liabilities, Indebtedness and obligations from 

jts Own Separate assets; 

(I) do all things necessary to preserve its existence, and shall not, nor 

will any Member amend, modify or otherwise change its certificate of formation 

or Jimited liability company agreement in a manner which adversely affects the 

Company’s existence as a Single Purpose Entity; 

(J) conduct and operate its business generally as presently conducted 

and operated subject 10 such operational changes as may be reasonably necessary 

or appropriate to maintain the Mortgaged Property; 

(K) except for the Loan Accounts, which shall be maintained in 

accordance with the Loan Documents, shall maintain bank accounts separate from 

any other Person; 

(L) maintain separate books and records and prepare separate financial 

statements which are not consolidated or combined with the financial statements 

of any other Person; 

(M) not hold itself out 10 the public or any other Persons, as being other 

than, a Jega] entity separate and distinct from any other Person (including any 

Affiliate): 

(N) file its own tax returns and shal] not permit its financial results to 

be consolidated or combined with those of any other Person for financial 

reporting purposes, except 10 the exient that the financial results of the Company 

are, pursuant to the requirements of applicable law or GAAP required to be, and 

are. in fact, included in the consolidated financial statements of the Member. 

~) 
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. provided such consolidated financial statements indicate that the Company and 

the member are separate legal entities with separate Jiabilities and assets; and shall 

not permit any of its funds 10 be distributed. loaned or otherwise transferred to 

any other Person; 

(O) be at all times adequately capitalized for the normal obligations 

reasonably foreseeable in a business of its size and character and in light of the 

Company’s contemplated business operations, provided, however that no Member 

is obligated to contribute capital to the Company in excess of the amounts 

specifically agreed to be contributed pursuant to Section 13 hereof; 

(P) to the fullest extent permitted bylaw, not seek its dissolution or 

winding up, in whole or in part; 

(Q) not commingle its funds and assets with those of any other Person; 

(R) maintain its assets in such manner.that 11 is not costly or difficult to 

segrepate, ascertain or identify its individual assets from those of any other 

Person; 

(S) not hold itself out to be responsible for the debts or obligations of 

any other Person; 

(T) do any act which would make it impossible to carry on its ordinary 

business; 

(U) not possess or assign the Mortgaged Property for other than a 

business or company purpose; 

(V) not sel], encumber or otherwise dispose of, al] or substantially all 

of the Mortgaged Property; 

(W) not hold title to its assets other than in its own name; 

(X) maintain its books, records, resolutions and agreements as official 

records; 

(Y) — observe all limited liabilitv company formalities; 

(Z) not fail to correct any known misunderstandings regarding its 

separate identity; 

(AA) keep its assets separately identified, maintained and segregated 

(this restriction requires, among other things, that Company funds shal] not be 

commingled with those of any Affiliate or anv other Person, that no funds of the 

Company wil] be distributed, Joaned or otherwise transferred 10 any Person except 

for retums of capita] or distributions which are properly authorized by requisite 

partnership, corporate or Jimited liability company action and reflected in the 
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books and records of all applicable parties) and shal] maintain all accounts in its 

own name and with its own tax identification number, separate from those of any 

Affiliates or any other Person; 

(BB) not take any action if, as a result of such action, it would have been 
or would be required to register as an investment company under the Investment 

Company Act of 1940, as amended; and | | 

(CC) allocate fairly and reasonably shared expenses, including shared 

office space and wil] continue to use separate stationary, invoices and checks; wil] 

not have any obligation to indemnify its Members, directors, officers, 

representatives or Independent Directors, or if it has such an obligation, such 

obligation is fully subordinated to the Obligations and such indemnifications 

obligations wil] not constitute a claim against such Person if cash flow in excess 

of the Obligations is not sufficient to satisfy such indemnification obligations; 

and such Person’s organizational documents require consideration of the interests 

of the creditors of such Person in connection with all limited liability company 

actions, as the case may be, of such Person. 

Section 10. Independent Directors. 

As long as any Obligation is outstanding, the Member shall cause the Company at all 

times to have at least two Independent Directors who will be appointed by the Member. To the 

fullest extent permitied by law, including Section 18-1101(c) of the Act, the Independent 

Directors shal] consider only the interests of the Company and its creditors in acting or otherwise 

voling on the matters referred to in Section 9(G)(iii). No resignation or removal of an 

Independent Director, and no appointment of a successor Independent Director, shal] be effective 

until such successor (i) sha]] have accepted his or her appointment as an Independent Director by 

a written instrument, which may be a counterpart signature page 1o the Management Agreement 

and (ij) shall have executed a counterpart to this Agreement as required by Section 5(c). In the 

event of a vacancy in the position of Independent Direcior, the Member shall, as soon as 

practicable, appoint a successor Independent Director. All right, power and authority of the 

Independent Directors shal] be limited to the extent necessary 10 exercise those rights and 

perform those duties specifically set forth in this Agreement. Except as provided in the second 

sentence of this Section 10, in exercising their rights and performing their duties under this 

Agreement, any Independent Director shal] have a fiduciary duty of loyalty and care similar to 

that of a director of a business corporation organized under the Genera) Corporation Law of the 

State of Delaware. No Independent Director shal] at any lime serve as trustee in bankruptcy for 

any Affiliate of the Company. 

Section ]]. Officers. 

(a) Officers. The initia] Officers of the Company shall] be designated by the Member. 

The additiona] or successor Officers of the Company shall be chosen by the Board and shall 

consist of a1 Jeast a President. a Secretary and a Treasurer. The Board of Directors may also 

choose one or more Vice Presidents, Assistant Secretaries and Assistant Treasurers. Any 
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number of offices may be held by the same person. The Board shal] choose a President, a 

Secretary and a Treasurer. The Board may appoint such other Officers and agents as it shall 

deem necessary or advisable who shall hold their offices for such terms and shall exercise such 

powers and perform such duties as shall be determined from time to time by the Board. The 

salaries of all Officers and agents of the Company shall be fixed by or in the manner prescribed 

by the Board. The Officers of the Company shall hold office unul their successors are chosen 

and qualified. Any Officer may be removed at any me, with or without cause, by the 

affirmative vote of a majority of the Board. Any vacancy occurring in any office of the 

Company shal] be filled by the Board. The initial Officers of the Company designated by the 

Member are listed on Schedule E hereto. 

(b) President. The President shall be the chief executive officer of the Company, 

shall preside at all meetings of the Board, shall be responsible for the general and active 
management of the business of the Company and shall see that all orders and resolutions of the 

Board are carried into effect. The President or any other Officer authorized by the President or 

the Board shal] execute al] bonds, mortgages and other contracts, except: (i) where required or 
permitted by Jaw or this Agreement to be otherwise signed and executed, including Section 7(b); 

(ii) where signing and execution thereof shal] be expressly delegated by the Board to some other 

Officer or agent of the Company, and (iii) as otherwise permitted in Section 11 (c). 

(c) Vice President. Jn the absence of the President or in the event of the President's 

inability to act, the Vice President, if any (or in the event there be more than one Vice President, 

the Vice Presidents in the order designated by the Directors, or in the absence of any designation, 
then in the order Of their election), shall perform the duties of the President, and when so acting, 

shall have all the powers of and be subject to al] the restrictions upon the President. The Vice 

Presidents, if any, shall perform such other duties and have such other powers as the Board may 

from time to time prescribe. 

(d) Secretary and Assistant Secretary. The Secretary shal] be responsible for filing 

legal documents and maintaining records for the Company. The Secretary shall attend all 

meetings of the Board and record all the proceedings of the meetings of the Company and of the 
Board in a book to be kept for that purpose and shall perform like duties for the standing 

comminees when required. The Secretary shall give. or shal] cause 10 be given, notice of all 

meetings of the Member, if any, and specia] meetings of the Board, and shall] perform such other 
duties as may be prescribed by the Board or the President. under whose supervision the Secretary 

shal] serve. The Assistant Secretary, or if there be more than one, the Assistant Secretaries in the 

order determined by the Board (or if there be no such determination, then in order of their 

election), shall, in the absence of the Secretary or in the event of the Secretary's inability to act, 

perform the duties and exercise the powers of the Secretary and shall perform such other duties 

and have such other powers as the Board may from ume to ume prescribe. 

(e) Treasurer and Assistant Treasurer. The Treasurer shal} have the custody of the 

Company funds and securities and shall keep full and accurate accounts of receipts and 
disbursements in books belonging 10 the Company and shal] deposit all moneys and other 
valuable effects in ihe name and to the credit of ihe Company in such depositories as may be 

designated by the Board. The Treasurer shal] disburse the funds of the Company as may be 
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ordered by the Board, taking proper vouchers for such disbursements, and shall render to the 

President and to the Board, at its regular meetings or when the Board so requires, an account of 

all of the Treasurer's transactions and of the financial condition of the Company. The Assistant 

Treasurer, or if there shall be more than one, the Assistant Treasurers in the order determined by 

the Board (or if there be no such determination, then in the order of their election), shall, in the 

absence of the Treasurer or in the event of the Treasurer's inability to act, perform the duties and 

exercise the powers of the Treasurer and shall perform such other duties and have blich other 
powers as the Board may from time 1o time prescribe. 

(f) Officers as Agents. The Officers, to the extent of their powers set forth in this 

Agreement or otherwise vested in them by action of the Board not inconsistent with this 

Agreement, are agents of the Company for the purpose of the Company's business and, subject to 

Section 9(j), the actions of the Officers taken in accordance with such powers shall bind the 

Company. 

(g) Duties of Board and Officers. Except to the extent otherwise provided herein, 

each Director and Officer shall have a fiduciary duty of loyalty and care similar to that of 

directors and officers of business corporations organized under the General Corporation Law of 

the State of Delaware. 

Section 12. Limited Liability. 

Except as otherwise expressly provided by the Act, the debts, obligations and Jiabilities 

of the Company, whether arising in contract, tort or otherwise, shall be the debts, obligations and 

liabilities solely of the Company, and neither the Member nor the Special Member nor any 

Director shal] be obligated personally for any such debt, obligation or liability of the Company 

solely by reason of being a Member, Special Member or Director of the Company. 

Section 13. Capital Contributions. 

The Member wil] contribute to the Company the property listed on Schedule B attached 

hereto on or before the date of the Loan Agreement. Jn accordance with Section 5(c), the Special 

Member shal] not be required 10 make any capital contributions to the Company. 

Section 14. Additional Contributions. 

The Member is not required 10 make any additional capital contribution 10 the Company. 

However, the Member may make additional] capital contributions 10 the Company at any time 

upon the writen consent of such Member. To the extent that the Member makes an additional 

capital contribution to the Company, the Member shal] revise Schedule B of this Agreement. 

The Member and the Special Member shal] not have any duty or obligation 10 any creditor of the 

Company to make any contribution to the Company or 1o issue any call for capital pursuant to 

this Agreement. 

Section 15. Allocation of Profits and Losses. 

The Company's profits and losses shal] be allocated to the Member. 
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Section 16. Distributions. 

(a) Distributions of capita) shal] be made to the Member at the times hhd in the 
aggregate amounts determined by the Board. Notwithstanding any provision to the contrary 

contained in this Agreement, the Company shall not be required to make a distribution to the 

Member on account of its interest in the Company if such distribution would violate Section 

18-607 of the Act or any other applicable law or any Basic Document or would constitute a 

default under the Loan Documents. 

(b) Any payments made pursuant to the Loan Documents to or for the benefit of the 

Mezzanine Borrower shal] constitute distributions to or at the direction of the Member. 

Section ]7. Books and Records. 

The Board shall keep or cause to be kept complete and accurate books of account and 

records with respect to the Company's business. The books of the Company shal] at all times be 

maintained by the Board. The Member and its duly authorized representatives shall have the 

right to examine the Company books, records and documents during normal business hours. The 

Company, and the Board on behalf of the Company, shal] not have the right to keep confidential 

from the Member any information that the Board would otherwise be permitted to keep 
confidential from the Member pursuant to Section 18-305(c) of the Act. The Company's books 

of account shal] be kept using the method of accounting determined by the Member. The 

Company's independent auditor, if any, shall be an independent public accounting firm selected 

by the Member. 

Section ]8. Reports. 

(a) Within 60 days afier the end of each fiscal quarter, the Board shall cause to be 

prepared an unaudited report setting forth as of the end of such fisca] quarter: 

(i) unless such quarter is the Jast fiscal quarter, a balance sheet of the 

Company; and 

(33) | unless such quarter is the last fiscal quarier, an income statement of the 

Company for such fisca] quaner. 

(b) The Board sha]] use diligent efforts 10 cause 10 be prepared and mailed 10 the 

Member, within 90 days afier the end of each fiscal year, an audited or unaudited repon setting 

forth as of the end of such fiscal] vear: 

(1) a balance sheet of the Company: 

(ii) an income stalement of the Company for such fiscal vear; and 
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(iii) — a statement of the Member's capital account. 

(c) The Board shall, after the end of each fiscal year, use reasonable efforts to cause 

the Company's independent accountants, if any, to prepare and transmit to the Member as 
promptly as possible any such tax information as may be reasonably necessary to enable the 

Member to prepare its federal, state and local income tax returns relating to such fiscal/year. 

Section ]9. Other Business. 

The Member, the Special Member and any Affiliate of the Member or the Special 

Member may engage in or possess an interest in other business ventures (unconnected with the 
Company) of every kind and description, independently or with others notwithstanding any 

provision to the contrary at law or at equity. The Company shall not have any rights in or to 

such independent ventures or the income or profits therefrom by virlue of this Agreement, 

regardless of whether any such other ventures are competitive with the business of the Company. 

Section 20. | Exculpation and Indemnification. 

(a) Neither the Member nor the Special] Member nor any Officer, Director, employee 

or agent of the Company nor any employee, representative, agent or Affiliate of the Member or 

the Special Member (collectively, the "Covered Persons") shall, to the fullest extent permitted by 

Jaw, be liable to the Company or any other Person that is a party to or is otherwise bound by this 

Agreement, for any loss, damage or claim incurred by reason of any act or omission performed 

or omitted by such Covered Person in good faith on behalf of the Company and in a manner 

reasonably believed to be within the scope of the authority conferred on such Covered Person by 

this Agreement, except that a Covered Person shal] be liable for any such loss, damage or claim 

incurred by reason of such Covered Person's gross negligence or willful misconduct. 

(b) To the fullest extent permitted by applicable law, a Covered Person shall be 

entitled to indemnification from the Company for any loss, damage or claim incurred by such 
Covered Person by reason of any act or omission performed or omitted by such Covered Person 

in good faith on behalf of the Company and in a manner reasonably believed to be within the 

scope of the authority conferred on such Covered Person by this Agreement, except that no 

Covered Person shall be entitled 10 be indemnified in respect of any Joss, damage or claim 

incurred by such Covered Person by reason of such Covered Person's gross negligence or willful 

misconduct with respect to such acts or omissions; provided, however, that any indemnity under 

this Section 20 by the Company shall be provided out of and 10 the extent of Company assets 

only, and the Member and the Special Member shall not have personal liability on account 

thereof; and provided further, that so Jong as any Obligation is outstanding, no indemnity 

payment from funds of the Company (as distinct from funds from other sources, such as 

insurance) of any indemnity under this Section 20 shal] be pavable from amounts allocable 10 

any other Person pursuant to the Basic Documents. 
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(c) To the fullest extent permitted by applicable law, expenses (including legal fees) 

incurred by a Covered Person defending any claim, demand, action, suit or proceeding shall. 

from time to time, be advanced by the Company prior to the final disposition of such claim, 

demand, action, suit or proceeding upon receipt by the Company of an undertaking by or on 

behalf of the Covered Person to repay such amount if it shall be determined that the Covered 
Person is not entitled to be indemnified as authorized in this Section 20. | 

| 
(d) A Covered Person shall be fully protected in relying in good faith upon the 

records of the Company and upon such information, opinions, reports or statements presented to 

the Company by any Person as to matters the Covered Person reasonably believes are within 

such other Person's professional or expert competence and who has been selected with 

reasonable care by or on behalf of the Company, including information, opinions, reports or 

statements as to the value and amount of the assets, liabilities, or any other facts pertinent to the 

existence and amount of assets from which distributions to the Member might properly be paid. 

(e) To the extent that, at Jaw or in equity, a Covered Person has duties (including 

fiduciary duties) and liabilities relating thereto to the Company or to any other Covered Person, a 

Covered Person acting under this Agreement shall not be liable to the Company or to any other 

Covered Person for its good faith reliance on the provisions of this Agreement or any approval or 

authorization granted by the Company or any other Covered Person. The provisions of this 

Agreement, to the extent that they restrict the duties and liabilities of a Covered Person otherwise 

existing al Jaw or in equity, are agreed by the Member and the Special Members to replace such 

other duties and liabilities of such Covered Person. 

(f) The foregoing provisions of this Section 20 shall survive any termination of this 

Agreement. 

Section 21. Assignments. 

Subject to Section 23 and any transfer restrictions contained in the Loan Documents, the 

Member may pledge or assign in whole or in part its limited lability company interest in the 

Company. Subject to Section 23, if the Member tansfers all of its limited liability company 

interest in the Company pursuant to this Section 2], the transferee shal] be admitted to the 

Company as a member of the Company upon its execution of an instrument signifying its 

agreement to be bound by the terms and conditions of this Agreement, which instrument may be 

a counterpart signature page 10 this Agreement and upon the registration of the limited liability 

company interes! of the Company on the books of the Company maintained by the Board 

pursuant 1o Section 36. Such admission shal] be deemed effective immediately prior 10 the 

transfer and, immediately foJlowing such admission, the transferor Member shall cease to be a 

member of the Company. Notwithstanding any other provision of this Agreement, any successor 

10 a Member by merger or consolidation in compliance with the Basic Documents shall, without 

further act, be the Member hereunder, and such merger or consolidation shall not constitute an 

assignment for purposes of this Agreement and the Company shal] continue without dissolution. 

Section 22. Resignation. 
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So Jong as any Obligation is outstanding, the Member may not resign, except as 

permitted under the Basic Documents and if the Lender consents in writing and the Rating 

Agency Condition is satisfied and if an additional member is admitted to the Company pursuant 

to Section 23. If the Member is permitted to resign pursuant 10 this Section 22, an additional 

member of the Company shall be admitted to the Company, subject to Section 23, upon its 

execution of an instrument signifying its agreement to be bound by the terms and conditions of 

this Agreement, which instrument may be a counterpart signature page to this Agrefment and 

upon the registration of the limited liability company interest of the Company on the books of the 

Company maintained by the Board pursuant to Section 36. Such admission shall be deemed 

effective immediately prior to the resignation and, immediately following such admission, the 

resigning Member shall cease to be a member of the Company. 

Section 23. Admission of Additional Members and_ Transfers of Indirect Interests. 

(a) One or more additional members of the Company may be admitted to the 

Company with the written consent of the Member upon the registration of the limited liability 

company interest of the Company on the books of the Company maintained by the Board 

pursuant to Section 36; provided, however, that, notwithstanding the foregoing, no additional 

Member may be admitted to the Company pursuant to Sections 21, 22 or 23, other than pursuant 

to Section 24(a) or Section S(c), and no transfer of any direct or 10 the fullest extent permitted by 

law indirect interest in the Company may be made that results in a Change in Control] of the 

Company, except as may be expressly provided otherwise in the Loan Documents, unless (1) the 

Rating Agency Condition is satisfied and (2) the Lender consents in writing 

(b) | Upon a foreclosure, sale or other transfer of the limited liability company interests 

in the Company pursuant to that certain Pledge and Security Agreement, dated as of the date of 

the Loan Agreement (the “Mezzanine Pledge Agreement”), among Member, in its capacity as 
mezzanine borrower (“Mezzanine Borrower”), and SFT 1, Inc. in its capacity as Mezzanine 
Lender (together with its successors and assigns, “Mezzanine Lender”) the holder of such limited 
liability company interests shal], upon the execution of a counterpart to this Agreement, 

automatically be admitted as member of the Company upon such foreclosure, sale or other 
transfer, with all of the rights and obligations of the Member hereunder, subject to the limitations 

on transferability of such interests as described in this Section 23. The Company acknowledges 

ihat the pledge of the limited liability company interest in he Company made by the Member in 
connection with the Mezzanine Pledge Agreement shal] be a pledge not only of profits and losses 

of the Company, but also a pledge of all rights and obligations of the Member. Upon a 

foreclosure, sale or other transfer of the limited company interests of the Company 

pursuant 10 he Mezzanine Pledge Agreement, the successor Member may transfer its interests in 
the Company, subject to this Section 23. Notwithstanding any provision in the Act or any other 

provision contained herein to the contrary, the Member shall be permitted to pledge and, upon 

any foreclosure of such pledge in connection with the admission of the Mezzanine Lender as a 

member, 10 lransfer 10 the Mezzanine Lender its rights and powers 10 manage and control the 

affairs of ihe Company pursuant 10 the terms of the Mezzanine Pledge Agreement. Upon the 

exercise of its rights under the Mezzanine Pledge Agreement. he Mezzanine Lender shal] have, 
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among its other powers, the right to appoint and remove Directors pursuant to the terms of 

Section 9
 herein. 

(c) Notwithstanding anything to the contrary contained herein, the Member shall not. 

without the prior written consent of the Mezzanine Lender. issue and shall not permit the 

issuance of any additional limited liability company interests of the Company other than its 

initial issuance of limited Jiability company interests issued on or prior 10 the datk of this 
Agreement. 

Section 24. Dissolution. 

(a) The Company shall be dissolved, and its affairs shall be wound up upon the first 

to occur of the following: (i) the termination of the legal existence of the last remaining member 

of the Company or the occurrence of any other event which terminates the continued 

membership of the last remaining member of the Company in the Company unless the Company 

is continued without dissolution in a manner required under Section 5(c) or this Section 24(a) or 
permitted by this Agreement or the Act or (ii) the entry of a decree of judicial dissolution under 

Section 18-802 of the Act. Upon the occurrence of any event that causes the last remaining 

member of the Company to cease to be a member of the Company or that causes the Member to 

cease to be a member of the Company (other than (i) upon an assignment by the Member of all 

of its limited liability company interest in the Company and the admission of the transferee 

pursuant to Sections 21 and 23, or (11) the resignation of the Member and the admission of an 

additional member of the Company pursuant to Sections 22 and 23), to the fullest extent 

permitted by Jaw, the personal representative of such member is hereby authorized to, and shall, 
within 90 days after the occurrence of the event that terminated the continued membership of 

such member in the Company, agree in writing (i) to continue the Company and (ji) 10 the 

admission of the personal representative or its nominee or designee, as the case may be, as a 

substitute member of the Company, effective as of the occurrence of the event that terminated 

the continued membership of the Jast remaining member of the Company or the Member in the 

Company. 

(b) Notwithstanding any other provision of this Agreement, the Bankruptcy of the 

Member or a Special Member or any additional member shal] not cause the Member or Special 

Member or additional member, respectively, to cease 10 be a member of the Company and upon 

the occurrence of such an event, the Company shal] continue without dissolution. 

(c) Notwithstanding any other provision of this Agreement, each of the Member, the 

Special Member and any additional] member waive any right it might have to agree in writing to 

dissolve the Company upon the Bankrupicy of the Member, Special Member or additional) 

member, or the occurrence of an event that causes the Member, Special} Member or additional 

member 10 cease 10 be a member of the Company. 

(d) In the event of dissolution, the Company shal] conduct only such activities as are 

necessary 10 wind up its affairs (including the sale of the assets of ihe Company in an orderly 

manner), and the assets of the Company shal] be applied in ihe manner, and in the order of 
priority, set forth in Section 18-804 of the Act. 
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(e) | The Company shall terminate when (i) all of the assets of the Company, afier 

payment of or due provision for all debts, liabilities and obligations of the Company shall have 

been distributed 10 the Member in the manner provided for in this and (33) the 

Certificate of Formation shall have been canceled in the manner required by the Act. 

Section 25. Waiver of Partition; Nature of Interest. | 
To the fullest extent permitted by Jaw, each of the Member and the Special Members, and 

any additional member admitted to the Company hereby irrevocably waives any right or power 

that such Person might have to cause the Company or any of its assets to be partitioned, to cause 

the appointment of a receiver for all or any portion of the assets of the Company, to compel any 

sale of all or any portion of the assets of the Company pursuant to any applicable law or to file a 

complaint or to institute any proceeding at law or in equity to cause the dissolution, liquidation, 
winding up or termination of the Company. The Member shall not have any interest in any 

specific assets of the Company, and the Member shal] not have the status of a creditor with 

respect to any distribution pursuant to Section 16 hereof. The interest of the Member in the 

Company is personal property. 

Section 26. Tax Status. 

It is intended that the Company shall be a disregarded entity for federal, state, and local 

income tax purposes. 

Section 27. Benefits of Agreement: No Third-Pany Rights. 

With the exception of the Mezzanine Lender with respect to the provisions of Sections 

16(b), 23(b), 23(c) and 23(d) of this Agreement, and with the exception of the Lender under the 

Basic Documents while the Obligations remain outsianding, none of the provisions of this 

Agreement shal] be for the benefit of or enforceable by any creditor of the Company or by any 

creditor of the Member or a Special Member, and nothing in this Agreement shall be deemed to 

create any right in any Person (other than Covered Persons) not a party hereto, and this 

Agreement shal] not be construed in any respect to be a contract in whole or in pam for the 

benefit of any third Person, except as provided in Section 30. 

Section 28. Severability of Provisions. 

Each provision of this Agreement shal] be considered severable and if for any reason any 

provision or provisions herein are determined 10 be invalid, unenforceable or illegal under any 

existing or future law, such invalidity, unenforceability or iJJegality shal] not impair the operation 

of or affect those ponions of this Agreement which are valid, enforceable and legal. 

Section 29. Entire Agreement. 

This Agreement constitutes the entire agreement of the pares with respect to the subject 

matter hereof. 
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Section 30. Binding Agreement. 

Notwithstanding any other provision of this Agreement, the Member agrees that this 

Agreement, including, without limitation, the Special Purpose Provisions, constitutes a legal. 

valid and binding agreement of the Member, and is enforceable against the Member by the 

Independent Directors and the Lender, in accordance with its terms. In addition, the Ibdependent 
Directors and the Lender (while the Obligations remain outstanding) shall be intended 

beneficiaries of this Agreement. 

Section 31. Governing Law. 

This Agreement shall be governed by and construed under the laws of the State of 

Delaware (without regard to conflict of laws principles), all rights and remedies being governed 

by said laws. 

Section 32. Amendments. 

Subject to Section 9(j), this Agreement may be modified, altered, supplemented or 

amended pursuant to a writlen agreement executed and delivered by the Member. 

Notwithstanding anything to the contrary in this Agreememt, so long as any Obligation is 
outstanding, this Agreement may not be modified, altered, supplemented or amended unless the 

Lender consents in writing and the Rating Agency Condition is satisfied except: (i) to cure any 

ambiguity or (ii) 10 convert or supplement any provision in a manner consistent with the intent of 
this Agreement and the other Basic Documents. 

Section 33. | Counterparts. 

This Agreement may be executed in any number of counterparts, each of which shall be 

deemed an original of this Agreement and all of which together shall constitute one and the same 

instrument. 

Section 34. Notices. 

Any notces required to be delivered hereunder shal] be in writing and personally 

delivered, mailed or sent by telecopy, electronic mail or other similar form of rapid transmission 

and shal] be deemed to have been duly given upon receipt (a) in the case of the Company, to the 
Company at its address in Section 2. (b) in the case of the Member, 10 the Member at its address 
as listed on Schedule B attached hereto and (c) in the case of either of the foregoing, at such 

other address as may be designated by written notice to the other panty. 

Section 35. Effectiveness. 

Pursuant 10 Section 18-20] (d) of the Act, this Agreement shal] be effective as of the date 

hereof. 
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Section 36. Limited Liability Company Interests 

(a) Each limited liability company interest in the Company shall constitute a 

“security” within the meaning of, and governed by, (i) Article 8 of the Uniform Cdmmercial 

Code (including Section 8-102(a)(15) thereof) as in effect from lime to time in the State of 

Delaware, and (ii) Article 8 of the Uniform Commercial Code of the State of New York and any 
other applicable jurisdiction that now or hereafter substantially includes the 1994 revisions to 

Article 8 thereof as adopted by the American Law Institute and the National Conference of 

Commissioners on Uniform State Laws and approved by the American Bar Association on 
February 14, 1995. 

(b) The limited liability company interests in lhe Company shall not be evidenced by 

certificates. The Board on behalf of the Company shal] maintain books for the purpose of 

registering the issuance and transfer of limited Jiability company interests, and, upon any transfer 

of limited liability company interests in the Company, the Board on behalf of the Company shall 

notify the registered owner of any applicable restrictions on the transfer of limited liability 

company interests. 

[SIGNATURE PAGE FOLLOWS] 

263501-3-W 19 

Mitch0162772

60012-0064
Case No.: A-16-740689-B

RA 008957



04-20-08 = 18:27 FROM 1-438 

IN WITNESS WHEREOF, the undersigned, intending to be legally bound hereby, has 

duly executed this Limited Liability Company Agreement as of the 14™ day of April 2005. 

MEMBER: 

LIVEWORK MANAGER, LLC 

By: Las Vegas Land Partners, LLC, its sole 

member Be 

By: 

SPECIAL MEMBERS: 

CARRIE 2G 
Buti A P42 
BETH PEOPLES 

A — 
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SCHEDULE A 

Definitions 

A. Definitions | 

When used in this Agreement, the following terms not otherwise defined herein have the 

following meanings: 

"Act" has the meaning set forth in the preamble to this Agreement. 

"Affiliate" means, with respect to any Person, any other Person directly or indirectly 

Contro}ling or Controlled by or under direct or indirect common Control with such Person. 

"Agreement" means this Limited Liability Company Agreement of the Company, 

together with the schedules attached hereto, as amended, restated or supplemented or otherwise 

modified from time to time. 

"Bankruptcy" means, with respect to any Person, if such Person (i) makes an assignment 

for the benefit of creditors, (ii) files a voluntary petition in bankruptcy, (ili) is adjudged. a 

bankrupt or insolvent, or has entered against it an order for relief, in any bankruptcy or 

insolvency proceedings, (iv) files a petition or answer seeking for itself any reorganization, 

arrangement, composition, readjustment, liquidation, dissolution or similar relief under any 

statute, law or regulation, (v) files an answer or other pleading admitting or failing to contest the 

material allegations of a petition filed against i1 in any proceeding of this nature, (vi) seeks, 

consents to or acquiesces in the appointment of a irustee, receiver or liquidator of the Person or 

of al] or any substantial part of its properties, or (vii) if 120 days after the commencement of any 

proceeding against the Person seeking reorganization, arrangement, composition, readjustment, 

liquidation, dissolution or similar relief under any siaiuie, Jaw or regulation, if the proceeding has 

not been dismissed, or if within 90 days afier the appointment without such Person's consent or 

acquiescence of a trustee, receiver or liquidator of such Person or of al] or any substantial part of 

iis properties, the appointment is not vacated or stayed. or within 90 days after the expiration of 

any such stay, the appointment is not vacated or (viii) admits in writing its inability to pay its 

debts generally as such debts become due. The foregoing definition of "Bankruptcy" is intended 

to replace and shal] supersede and replace the definition of "Bankruptcy" set forth in Sections 

18-101(1) and 18-304 of the Act. 

"Basic Documents" means this Agreement, the Management Agreement, the Loan 

Documents, and al] documents and certificates contemplated thereby or delivered in connection 

therewith. 

"Board" or "Board of Direciors" means the Board of Directors of the Company. 
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"Certificate of Formation" means the Certificate of Formation of the Company filed with 

the Secretary of State of the Stale of Delaware on April 6, 2005, as may be amended or amended 

and restated from time to time. 7 

“Change in Control of the Company” means (a) a transfer resulting in a Person that 

owned Jess than 49% of the direct or indirect equity interests in the Company upon thd of 
the Loan owning 49% or more of such equity interests after the transfer, (b) a transfer or 

transfers after the closing of the Loan that agpregate of 49% or more of the direct or indirect 

equity interests in the Company or (c) a change in the equity owners that Contro] the Company 

“Company” means Live Work, LLC, a Delaware limited Jiability company. 

"Control" means the possession, directly or indirectly, of the power to direct or cause the 

direction of the management or policies of a Person, whether through the ownership of voting 

securities or general partnership or managing member interests, by contract or otherwise. 

"Controlling” and "Controlled" shall have correlative meanings. Without limiting the generality 

of the foregoing, a Person shal] be deemed to Control any other Person in which it owns, directly 

or indirectly, a majority of the ownership interests. 

"Covered Persons” has the meaning set forth in Section 20(a). 

"Directors" means the Persons elected to the Board of Directors from time to time by the 

Member, including the Independent Directors, in their capacity as managers of the Company. A 

Director is hereby designated as a "manager" of the Company within the meaning of Section 

18-101(10) of the Act. 

"Independent Director" means a natural Person who is not at the time of initial 

appoinunent, or al any time while serving as a director of the Company, and has not been at any 

time during the preceding five (5) years: (a) a stockholder, manager, director, officer, employee, 

partner, member, attorney or counsel of the Company, or an Affiliate of the Company; (b) a 

creditor, customer, supplier or other Person who derives any of its purchases or revenues from its 

activities with the Company or any Affiliate of the Company; (c) a Person comrolling or under 

common coniol with any such stockholder, pariner, member, creditor, customer, supplier or 

other person; or (d) a member of the immediate family of any such stockholder, director, officer. 

employee, partner, member, creditor, customer, supplier or other Person.. A natural Person who 

satisfies the foregoing definition other than item (b) shal] not be disqualified from serving as an 

Independent Director of the Company if such individual is an Independent Director provided by 

a nationally-recognized company that provides professional independent directors or analogous 

offices and that also provides other corporate services in the ordinary course of is business to the 

Company or any Affiliate of the Company. or. if such natura] Person receives customary 

director’s fees for serving subject 10 the Jimitation on fees set forih below. A natural Person who 

otherwise satishes the foregoing shall not be disqualified from serving as an Independem 

Director of the Company if such individual is at the time of initial appointment, or at any time 

while serving as an Independent Director of the Company, an independent director, member or 

manager of a “special purpose enity” affiliated with the Company (other than any Person which 

A-2 
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owns any direct or indirect equity interest in the Company) if such individual is an Independent 

Director provided by a nationally-recognized company that provides professional independent 

directors or managers if the Person serving as such independent Person does not derive more 

than 5% of his or her annual income from serving as an Independent Director of the Company or 
any affiliate of the Company. For purposes of this paragraph, a “special purpose entity” is an 

entity, whose organizational documents contain restrictions on its activities and impose 

requirements intended to preserve a Person’s separateness that are substantially similar to those 

of the Company, and provide, inter alia, that it: (a) is organized for the limited purpose of 
owning and operating one or more properties, being the genera] partner or a member of a 

borrower or, in a Securitization context, the limited purpose of issuing mortgage or asset-backed 

securities; (b) has restrictions on its ability to incur indebtedness, dissolve, liquidate, consolidate, 

merge and/or sell assets; (c) may not file voluntarily a bankruptcy petition on its own behalf or 

on behalf of such entity without the consent of the independent director, manager or member; 

and (d) shall conduct itself and cause the itself 10 conduct itself in accordance with certain 

“separateness covenants,” including, but not limited to, the maintenance of its and such entity’s 

books, records, bank accounts and assets separate from those of any other person or entity. 

“Lender” means SFT I, Inc., a Delaware corporation in its capacity as lender under the 

Loan Agreement, together with its successors and assigns. 

“Loan” means that certain Joan in the amount of $36,500,000.00 to be made by Lender to 

the Company in accordance with the terms, conditions and provisions of the Loan Documents. 

“J oan Agreement” means that certain Loan and Security Agreement dated April 21, 2005 

by and between the Company and Lender. 

“Loan Documents” means the following documents and instruments, as the same may be 

amended from time to time: 

(a) | Promissory Note (the “Note) made by the Company to Lender in the principal 

amount of $36,500,000.00 

(b) Loan Agreement; 

(c) Deed of Trust with Security Agreement and Fixture Filing given by the Company 

in favor of First American Title Insurance copmany, as irustee, in trust for the 

benefit of Lender and covering the Mongaged Property; 

(d) Assignment of Contracts, Agreements and Equipment Leases made by the 

Company in favor of Lender as further security for the Note; 

(e) Assignment of Licenses, Permits and Approvals, made by the company in favor 

of the Lender as further security for the Note 

(f) Carveout Guaranty by David J. Mitchel] and Barnet L. Liberman for the benefit of 

Lender: 
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(g) | Guaranty by David J. Mitchell and Barnet L. Liberman for the benefit of Lender: 

(h) Assignment of Purchase and Option Contracts, given by the Company in favor of 

the Lender; 

(i) Environmental Indemnity Agreement made by the Company, David J} Mitchell 

and Barnet L. Liberman for the benefit of Lender; 

(j) Rate Cap Pledge and Security Agreement, made by the Company in favor of 

Lender; 

(k) Assignment and Subordination of Management Agreement by and among the 

Company, Lender and APS Management, Inc. d/b/a Shaw & Associates; 

(1) UCC Financing Statements made by the Company, as debtor, for the benefit of 

Lender, as secured party; and 

(m) any other instruments or documents defined as “Loan Documents” in the Loan 

Agreement. 

"Management Agreement" means the agreement of the Directors in the form attached 
hereto as Schedule C. The Management Agreement shal] be deemed incorporated into, and. a 

part of, this Agreement. 

"Material Action" means 10 the fullest extent permitted by Jaw to liquidate or dissolve the 

Company in whole or in part, consolidate, merge or enter into any form of consolidation with or 

into any Person, or convey, transfer or lease the assets of the Company substantially as an entity 

to any Person or permit any Person to consolidate, merge or enter into any form of consolidation 

with or into the Company, 1o file any insolvency, or reorganization case or proceeding, 10 

institute proceedings to have the Company be adjudicated bankrupt or insolvent, to institute 

proceedings under any applicable insolvency law, to seek any relief under any Jaw relating to 

relief from debts or the protection of debtors, to consent 10 the filing or institution of bankruptcy 

or insolvency proceedings against the Company, to file a petition seeking, or consent to, 

reorganization or relief with respect to the Company under any applicable federal or state law 

relating to bankruptcy or insolvency, to seek or consent to the appointment of a receiver, 

liquidator, assignee, trustee, sequestrator, custodian, or any similar official of or for the Company 

or a substantial part of its property, 10 make any assignment for the benefit of creditors of the 

Company, to admit in writing the Company's inability 10 pay its debts generally as they become 

due, or to take action in furtherance of any of the foregoing. 

"Member" means Live Work Manager, LLC, as the initial member of the Company, and 

includes any Person admitted as an additional member of the Company or a substitute member of 
the Company pursuant 10 the provisions of this Agreement, each in is capacity as a member of 

the Company; provided, however, the 1erm “Member” shal] not include the Special Members. 
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“Mezzanine Borrower” shall have the meaning given to such term in Section 23(b) of this 

Agreement. 

“Mezzanine Lender” shall have the meaning piven to such term in Sectioh 23(b) of this 
Agreement. 

“Mezzanine Loan Agreement” means that cerlain Loan Agreement dated April , 

2005, by and between the Mezzanine Lender and Mezzanine Borrower. 

“Mezzanine Pledge Agreement” shal] have the meaning given to such term in Section 

23(c) of this Agreement. 

“Mortgaged Property” shal] have the meaning given thereto in Section 7(a) of this 

Agreement. 

"Obligations" shall mean the indebtedness, liabilities and obligations of the Company 

under or in connection with the Loan Documents. 

"Officer" means an officer of the Company described in Section 11. 

"Officer's Certificate" means a certificate signed by any Officer of the Company who. is 

authorized to act for the Company in matters relating to the Company. 

"Person" means any individual, corporation, partnership, joint venture, limited liability 

company, limited liability parinership, association, joint stock company, trust, unincorporated 

organization, or other organization, whether or not a legal entity, and any governmental 

authority. 

"Rating Agency" has the meaning assigned to that term in the Loan Documents, or if no 

such defined term exists, means a nationally-recognized rating agency that is rating or that has 

rated the Loan or any pool of Joans of which the Loan forms a part or any securities issued in 

connection with a securitization of the Loan or such pool of Joans. 

"Rating Agencv Condition" means with respect 10 any action 1aken at any time after the 

Joan evidenced and secured by the Loan Documents has been sold or assigned 10 a securitization 

trust, that each Rating Agency shal] have notified the Company in writing that such action will 

not sesult in a reduction, withdrawal, downgrade or qualification of the then current rating by 

such Rating Agency of the Loan or any pool of Joans of which the Loan forms a pan, or of any 

of securities issued by such securitization trust. 

"Special Member" means, upon such person's admission 10 he Company as a Member of 

the Company pursuant to Section 5(c), a person acting as Independemt Director, in such person's 

capacity as a member of the Company. A Special Member shall only have the rights and duties 

expressly set forth in this Agreement. 
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“Special Purpose Entity” means an entity, whose organizational documents contain 

restrictions on its purpose and activities and impose requirements intended to preserve the its 

separateness that are substantially similar to the Special Purpose Provisions of this Agreement. 

“Special Purpose Provisions” shall have the meaning given in Section 9(j)(ii) of this 

Agreement. (| 
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B. Rules of Construction 

Definitions in this Agreement apply equally to both the singular and plural forms of the 

defined terms. The words "include" and "including" shall be deemed to be followed by the 

phrase "without Jimitation.” The terms "herein," "hereof and "hereunder" and other words of 

similar import refer to this Agreement as a whole and not to any particular Section, paragraph or 
subdivision. The Section titles appear as a matier of convenience only and shall not affect the 

interpretation of this Agreement. All Section, paragraph, clause, Exhibit or Schedule references 

not attributed to a particular document shall be references to such parts of this Agreement. 
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SCHEDULE B 

Member 
Ij 

Memberthip 
Name Mailing Address Capital Contribution Interest 

LIVEWORK c/o Mitchell Holdings the Mortgaged 100% 

MANAGER, 20 West 55" Street Property 

LLC 12" Floor 
New York, New York 

10019 
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SCHEDULE C 

Management Agreement 

Apmil 14, 2005 

Live Work, LLC 

c/o Mitchel] Holdings 

20 West 55" Street, 12" Floor 
New York, New York 10019 

Re: Management Agreement -- Live Work, LLC 

Ladies and Gentlemen: 

For good and valuable consideration, each of the undersigned Persons, who have been 

designated as directors of LiveWork, LLC, a Delaware limited liability company (the 

"Company"), in accordance with the Limited Liability Company Agreement of the Company, 

dated as of April 14, 2005 as it may be amended or restated from time to time (the "LLC 

Agreement"), hereby agree as follows: 

1. Each of the undersigned accepts such Person's rights and authority as a Director 

under the LLC Agreement and agrees to perform and discharge such Person's duties and 

obligations as a Director under the LLC Agreement, and further agrees that such rights, 

authorities, dues and obligations under the LLC Agreement shal] continue until such Person's 

successor aS a Director is designated or until such Person's resignation or removal as a Director 

in accordance with the LLC Agreement. Each of the undersigned agrees and acknowledges that 

it has been designated as a "manager" of the Company within the meaning of the Delaware 

Limited Liability Company Act. . 

2. So long as any Obligation is outstanding, each of the undersigned agrees, solely in 

its capacity as a creditor of the Company on account of any indemnification or other payment 

owing to the undersigned by the Company, nol 10 acquiesce, petition or otherwise invoke or 

cause the Company to invoke the process of any court or governmental authority for the purpose 

of commencing Or sustaining a case against the Company under any federal or state bankruptcy, 

insolvency or similar Jaw or appointing a receiver, liquidator. assignee, trustee, custodian, 

sequestrator or other similar official of the Company or any substantial pan of the property of the 

Company, or ordering the winding up or liquidation of the affairs of the Company. 

3. THIS MANAGEMENT AGREEMENT SHALL BE GOVERNED BY AND 

CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF DELAWARE, 

AND ALL RIGHTS AND REMEDIES SHALL BE GOVERNED BY SUCH LAWS 

WITHOUT REGARD TO PRINCIPLES OF CONFLICTS OF LAWS. 
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Initially capitalized terms used and not otherwise defined herein have the meanings set 

forth in the LLC Agreement. 

° . | 
This Management Agreement may be executed in any number of countetparts, each of 

which shal] be deemed an original of this Management Agreement and all of which together 

shall constitute one and the same instrument. | | 
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IN WITNESS WHEREOF, the undersigned have executed this Management Agreement 

as of the day and year first above written. 
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0 my 

CARRIE TILLMAN 

BETH PEOPLES 
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SCHEDULE D 

DIRECTORS 

DAVID J. MITCHELL 

BARNET L. LIBERMAN 

CARRIE TILLMAN 

BETH PEOPLES 
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OFFICERS 

David J. Mitchell 

Barnet L. Liberman 

David J, Mitchell 

Barnet L. Liberman 

262501-3-W 
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E-] 

TITLE 

President 

Vice President 

Treasurer 

Secretary 
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EXHIBIT C 

Certificate of Good Standing 
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Delaware 
The First State 

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF 

DELAWARE, DO HEREBY CERTIFY THAT "LIVEWORK, LLC" IS DULY FORMED 

UNDER THE LAWS OF THE STATE OF DELAWARE AND IS IN GOOD STANDING 

AND HAS A LEGAL EXISTENCE NOT HAVING BEEN CANCELLED OR REVOKED 

SO FAR AS THE RECORDS OF THIS OFFICE SHOW AND IS DULY AUTHORIZED 

TO TRANSACT BUSINESS. 

THE FOLLOWING DOCUMENTS HAVE BEEN FILED: 

CERTIFICATE OF FORMATION, FILED THE SIXTH DAY OF APRIL, A.D. 

2005, AT 11:18 O'CLOCK A.M. 

AND I DO HEREBY FURTHER CERTIFY THAT THE AFORESAID 

CERTIFICATES ARE THE ONLY CERTIFICATES ON RECORD OF THE 

AFORESAID LIMITED LIABILITY COMPANY. 

Vorratk 
Harriet Smith Windsor, Secretary of State 

AUTHENTICATION: 3823040 3951262 8310 

050317509 . DATE: 04-20-05 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

 

DAVID J. MITCHELL; LAS VEGAS 

LAND PARTNERS, LLC; MEYER 

PROPERTY LTD; ZOE PROPERTY, 

LLC; LEAH PROPERTY, LLC; 

WINK ONE, LLC; AQUARIUS 

OWNER, LLC; LVLP HOLDINGS, 

LLC; AND LIVE WORKS TIC 

SUCCESSOR, LLC, 

 

                                  Appellants, 

     vs. 

 

RUSSELL L. NYPE; REVENUE 

PLUS, LLC; AND SHELLEY D. 

KROHN, 

 

                                  Respondents. 

 

Case No.   80693 

 

 

APPEAL 

 

from the Eighth Judicial District Court, Clark County 

The Honorable ELIZABETH GONZALEZ, District Judge 

District Court Case No. A-16-740689-B 

____________________________________________________________ 

 

RESPONDENTS’ APPENDIX – VOLUME 47 

(BATES RANGE) RA 8974 – RA 9219 

____________________________________________________________ 

 

JOHN W. MUIJE, ESQ. 

Nevada Bar No. 2419 

JOHN W. MUIJE & ASSOCIATES 

1840 East Sahara Avenue, Suite 106 

Las Vegas, NV 89104  

Telephone No: (702) 386-7002 

Facsimile No: (702) 386-9135 

jmuije@muijelawoffice.com  

Attorney for Respondents 

Docket 80693   Document 2021-31224
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CHRONOLOGICAL TABLE OF CONTENTS TO 

RESPONDENTS’ APPENDIX  

 

Date Description Volume/Bates No. 

08/21/17 Amended Complaint 

 

Volume 1, RA 1 – 

RA 34  

 

03/27/19 Plaintiffs’ Limited Opposition to the 

Mitchell Defendants’ Motion to 

Withdraw as Counsel of Record 

 

Volume 1, RA 35 

– RA 121  

 

 

04/22/19 Plaintiffs’ Motion to Compel 

Defendants’ Production of Documents 

on Order Shortening Time  

 

Volume 1, RA 122 

– RA 143  

 

 

05/30/19 Notice of Entry of Order Compelling 

Discovery, Awarding Sanctions, and 

Briefly Extending Discovery for 

Limited Purposes and Continuing the 

Trial Date 

 

Volume 1, RA 144 

– RA 155  

 

 

06/14/19 Plaintiffs’ Motion for Sanctions 

Pursuant to NRCP 37(b) and Motion to 

Extend Time for Plaintiffs’ Deadline 

for Supplemental Expert Report on 

Order Shortening Time 

 

Volume 1, RA 156 

– RA 227  

 

 

07/02/19 Supplement in Support of Monetary 

Sanctions and Request for Incremental 

Sanctions 

 

Volume 1, RA 228 

– RA 237  

 

 

08/30/19 Trial Brief Regarding Evidentiary 

Hearing – Discovery Sanctions 

 

Volume 2, RA 238 

– RA 314  

 

09/20/19 Order Re: Discovery Sanctions 

 

Volume 2, RA 315 

– RA 323  
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09/23/19 Notice of Entry of Order Re: Discovery 

Sanctions 

 

Volume 2, RA 324 

– RA 336  

 

10/07/19 Plaintiffs’ Opposition to Motion for 

Summary Judgment and 

Countermotion for Discovery Pursuant 

to NRCP 56(d) 

 

Volume 2, RA 337 

– RA 364  

 

 

10/17/19 Plaintiffs’ Opposition to The Mitchell 

Defendants’ Statement of Compliance 

and Motion for Additional Time for 

Further Production and Countermotion 

for Case Concluding Sanctions 

 

Volume 2, RA 365 

– RA 429  

 

 

11/17/19 Status Report Regarding The Mitchell 

Defendants’ Compliance with This 

Court’s Order Re: Discovery Sanctions 

 

Volume 3, RA 430 

– RA 434  

 

 

12/12/19 Appendix to Plaintiffs’ Opposition to 

Defendants’ Motion to Dismiss 

Plaintiffs’ Amended Complaint 

Pursuant to NRCP (12(b)(2) and 

12(b)(5), or in the Alternative Motion 

for Summary Judgment 

 

Volume 3, RA 435 

– RA 561  

 

 

12/12/19 Plaintiffs’ Opposition to Defendants’ 

Motion to Dismiss Plaintiffs’ Amended 

Complaint Pursuant to NRCP (12(b)(2) 

and 12(b)(5), or in the Alternative 

Motion for Summary Judgment 

 

Volume 3, RA 562 

– RA 583  

 

 

12/29/19 Defendants Barnet Liberman and 

Casino Coolidge, LLC’s Trial Brief 

 

Volume 3, RA 584 

– RA 594  
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TRIAL EXHIBITS 

 

Date Description Volume/Bates No. 

Undated Plaintiffs’ Trial Exhibit No. 4 

 

Volume 4, RA 605 – 

RA 650  

 

Undated Plaintiffs’ Trial Exhibit No. 6  

 

Volume 4, RA 651 – 

RA 679  

 

Undated Plaintiffs’ Trial Exhibit No. 7  

 

Volume 4, RA 680 – 

RA 681  

 

Undated Plaintiffs’ Trial Exhibit No. 8 

 

Volume 4, RA 682 – 

RA 684  

 

 

Undated Plaintiffs’ Trial Exhibit No. 11 

 

Volume 4, RA 685 – 

RA 692  

 

Undated Plaintiffs’ Trial Exhibit No. 16 

 

Volume 4, RA 693 – 

RA 695  

 

Undated Plaintiffs’ Trial Exhibit No. 22 

 

Volume 4, RA 696  

 

Undated Plaintiffs’ Trial Exhibit No. 24  

 

Volume 4, RA 697  

 

Undated Plaintiffs’ Trial Exhibit No. 25 

 

Volume 4, RA 698 – 

RA 700  

 

Undated 

 

Plaintiffs’ Trial Exhibit No. 28 

 

Volume 4, RA 701  

 

Undated Plaintiffs’ Trial Exhibit No. 39 

 

Volume 4, RA 702 – 

RA 705 

 

Undated Plaintiffs’ Trial Exhibit No. 41 

 

Volume 4, RA 706 – 

RA 709  

 



 
5 

 

Undated Plaintiffs’ Trial Exhibit No. 42 

 

Volume 4, RA 710 – 

RA 748  

 

Undated Plaintiffs’ Trial Exhibit No. 47 

 

Volume 5, RA 749 – 

RA 750  

 

Undated Plaintiffs’ Trial Exhibit No. 48 

 

Volume 5, RA 751 – 

RA 814 

 

Undated Plaintiffs’ Trial Exhibit No. 10005 

 

Volume 5, RA 815 – 

RA 826 

 

 Undated Plaintiffs’ Trial Exhibit No. 10006 

 

Volume 5, RA 827 – 

RA 849 

 

Undated Plaintiffs’ Trial Exhibit No. 10007 

 

Volume 5, RA 850 – 

RA 859 

 

Undated Plaintiffs’ Trial Exhibit No. 10008 

 

Volume 5, RA 860 – 

RA 883 

 

Undated Plaintiffs’ Trial Exhibit No. 10014 

 

Volume 5, RA 884 – 

RA 887 

 

Undated Plaintiffs’ Trial Exhibit No. 10015 

  

Volume 5, RA 888 – 

RA 899 

 

Undated Plaintiffs’ Trial Exhibit No. 10018 

 

Volume 5, RA 900 – 

RA 914 

 

Undated Plaintiffs’ Trial Exhibit No. 10022 

 

Volume 5, RA 915 – 

RA 919 

 

Undated Plaintiffs’ Trial Exhibit No. 10036 

 

Volume 5, RA 920 – 

RA 923 

 

Undated Plaintiffs’ Trial Exhibit No. 10037 

 

Volume 5, RA 924 – 

RA 927 
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Undated Plaintiffs’ Trial Exhibit No. 10038 

 

Volume 6, RA 928 – 

RA 1027 

 

Undated Plaintiffs’ Trial Exhibit No. 10039 

 

Volume 6, RA 1028 

– RA 1077 

 

Undated Plaintiffs’ Trial Exhibit No. 10042 

 

Volume 6, RA 1078 

– RA 1101 

 

Undated Plaintiffs’ Trial Exhibit No. 10043 – 

Part 1 

 

Volume 7, RA 1102 

– RA 1350 

 

Undated Plaintiffs’ Trial Exhibit No. 10043 – 

Part 2 

 

Volume 8, RA 1351 

– RA 1580 

  

Undated Plaintiffs’ Trial Exhibit No. 10043 – 

Part 3 

 

Volume 9, RA 1581 

– RA 1671 

 

Undated Plaintiffs’ Trial Exhibit No. 10044 – 

Part 1 

 

Volume 10, RA 1672 

– RA 1917 

 

Undated Plaintiffs’ Trial Exhibit No. 10044 – 

Part 2 

 

Volume 11, RA 1918 

– RA 2162 

 

Undated Plaintiffs’ Trial Exhibit No. 10045 – 

Part 1 

 

Volume 12, RA 2163 

– RA 2405 

 

Undated Plaintiffs’ Trial Exhibit No. 10045 – 

Part 2 

 

Volume 13, RA 2406 

– RA 2652 

 

Undated Plaintiffs’ Trial Exhibit No. 10045 – 

Part 3 

 

Volume 14, RA 2653 

– RA 2894 

 

Undated Plaintiffs’ Trial Exhibit No. 10045 – 

Part 4 

 

Volume 15, RA 2895 

– RA 2905 

 

Undated Plaintiffs’ Trial Exhibit No. 10046 – 

Part 1 

 

Volume 16, RA 2906 

– RA 3145 
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Undated Plaintiffs’ Trial Exhibit No. 10046 – 

Part 2 

 

Volume 17, RA 3146 

– RA 3394 

 

Undated Plaintiffs’ Trial Exhibit No. 10046 – 

Part 3 

 

Volume 18, RA 3395 

– RA 3644 

 

Undated Plaintiffs’ Trial Exhibit No. 10046 – 

Part 4 

 

Volume 19, RA 3645 

– RA 3749 

 

Undated Plaintiffs’ Trial Exhibit No. 20001 

 

Volume 20, RA 3750 

– RA 3753 

 

Undated Plaintiffs’ Trial Exhibit No. 20003 

 

Volume 20, RA 3754 

– RA 3767 

 

Undated Plaintiffs’ Trial Exhibit No. 20004 

 

Volume 20, RA 3768 

– RA 3776 

 

Undated Plaintiffs’ Trial Exhibit No. 20005 

 

Volume 20, RA 3777 

– RA 3800 

 

Undated Plaintiffs’ Trial Exhibit No. 20006 

 

Volume 20, RA 3801 

– RA 3819 

 

Undated Plaintiffs’ Trial Exhibit No. 20007 

 

Volume 21, RA 3820 

– RA 3826 

 

Undated Plaintiffs’ Trial Exhibit No. 20008 

 

Volume 21, RA 3827 

– RA 3829 

 

Undated Plaintiffs’ Trial Exhibit No. 20009 

 

Volume 21, RA 3830 

– RA 3834 

 

Undated Plaintiffs’ Trial Exhibit No. 20010 

 

Volume 21, RA 3835 

– RA 3839 

 

Undated Plaintiffs’ Trial Exhibit No. 20011 

 

Volume 21, RA 3840 

– RA 3841 

 



 
8 

 

Undated 

 

Plaintiffs’ Trial Exhibit No. 20012 

 

Volume 21, RA 3842 

– RA 3882 

 

Undated Plaintiffs’ Trial Exhibit No. 20013 

 

Volume 21, RA 3883  

Undated Plaintiffs’ Trial Exhibit No. 20014 

 

Volume 21, RA 3884 

– RA 3995 

 

Undated Plaintiffs’ Trial Exhibit No. 20015 

 

Volume 21, RA 3996 

– RA 4035 

 

Undated Plaintiffs’ Trial Exhibit No. 20016 

 

Volume 21, RA 4036 

– RA 4041 

 

Undated Plaintiffs’ Trial Exhibit No. 20017 

 

Volume 21, RA 4042 

– RA 4046 

 

Undated Plaintiffs’ Trial Exhibit No. 20018 

 

Volume 21, RA 4047 

– RA 4055 

 

Undated Plaintiffs’ Trial Exhibit No. 20019 

 

Volume 21, RA 4056 

– RA 4057 

 

Undated Plaintiffs’ Trial Exhibit No. 20020 

 

Volume 22, RA 4058 

– RA 4122 

 

Undated Plaintiffs’ Trial Exhibit No. 20022 

 

Volume 22, RA 4123 

– RA 4124 

 

Undated Plaintiffs’ Trial Exhibit No. 20023 

 

Volume 22, RA 4125 

– RA 4144 

 

Undated Plaintiffs’ Trial Exhibit No. 20025 

 

Volume 22, RA 4145 

– RA 4147 

 

Undated Plaintiffs’ Trial Exhibit No. 20029 

 

Volume 22, RA 4148 

– RA 4149 
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Undated Plaintiffs’ Trial Exhibit No. 20030 

 

Volume 22, RA 4150 

– RA 4151 

 

Undated Plaintiffs’ Trial Exhibit No. 20031 

 

Volume 22, RA 4152 

– RA 4153 

 

Undated Plaintiffs’ Trial Exhibit No. 20032 

 

Volume 22, RA 4154 

– RA 4155 

 

Undated Plaintiffs’ Trial Exhibit No. 20033 

 

Volume 22, RA 4156 

– RA 4174 

 

Undated Plaintiffs’ Trial Exhibit No. 20034 

 

Volume 22, RA 4175 

– RA 4205 

 

Undated Plaintiffs’ Trial Exhibit No. 20035 

 

Volume 22, RA 4206 

– RA 4263 

 

Undated Plaintiffs’ Trial Exhibit No. 20036 

 

Volume 22, RA 4264 

– RA 4285 

 

Undated Plaintiffs’ Trial Exhibit No. 20037 

 

Volume 22, RA 4286 

– RA 4293 

 

Undated Plaintiffs’ Trial Exhibit No. 20038 

 

Volume 22, RA 4294 

– RA 4308 

 

Undated Plaintiffs’ Trial Exhibit No. 20039 

 

Volume 23, RA 4309 

Undated Plaintiffs’ Trial Exhibit No. 20040 

 

Volume 23, RA 4310 

– RA 4318 

 

Undated Plaintiffs’ Trial Exhibit No. 20041 

 

Volume 23, RA 4319 

– RA 4320 

 

Undated 

 

Plaintiffs’ Trial Exhibit No. 20042 Volume 23, RA 4321 

– RA 4322 
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Undated Plaintiffs’ Trial Exhibit No. 20043 

 

Volume 23, RA 4323 

– RA 4324 

 

Undated Plaintiffs’ Trial Exhibit No. 20044 

 

Volume 23, RA 4325 

– RA 4330 

 

Undated Plaintiffs’ Trial Exhibit No. 20047  

 

Volume 23, RA 4331 

– RA 4334 

 

Undated Plaintiffs’ Trial Exhibit No. 20052 

 

Volume 23, RA 4335 

– RA 4345 

 

Undated Plaintiffs’ Trial Exhibit No. 30009 

 

Volume 23, RA 4346 

– RA 4354 

 

Undated Plaintiffs’ Trial Exhibit No. 30011 

 

Volume 23, RA 4355 

– RA 4358 

 

Undated Plaintiffs’ Trial Exhibit No. 30012 

 

Volume 23, RA 4359 

– RA 4373 

 

Undated Plaintiffs’ Trial Exhibit No. 30013 

 

Volume 23, RA 4374 

– RA 4389 

 

Undated Plaintiffs’ Trial Exhibit No. 30014 

 

Volume 23, RA 4390 

– RA 4409 

 

Undated Plaintiffs’ Trial Exhibit No. 30015 

 

Volume 23, RA 4410 

– RA 4434 

 

Undated Plaintiffs’ Trial Exhibit No. 30041 

 

Volume 23, RA 4435  

Undated Plaintiffs’ Trial Exhibit No. 30042 

 

Volume 23, RA 4436 

 

Undated Plaintiffs’ Trial Exhibit No. 30043 

 

Volume 23, RA 4437 

 

Undated Plaintiffs’ Trial Exhibit No. 30044 

 

Volume 23, RA 4438 
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Undated Plaintiffs’ Trial Exhibit No. 30050 

 

Volume 23, RA 4439 

 

Undated Plaintiffs’ Trial Exhibit No. 30051 

 

Volume 23, RA 4440 

 

Undated Plaintiffs’ Trial Exhibit No. 30052 

 

Volume 23, RA 4441 

 

Undated Plaintiffs’ Trial Exhibit No. 30053 

 

Volume 23, RA 4442 

– RA 4447 

 

Undated Plaintiffs’ Trial Exhibit No. 30055 

 

Volume 23, RA 4448 

– RA 4449 

 

Undated Plaintiffs’ Trial Exhibit No. 30058 

 

Volume 23, RA 4450 

Undated Plaintiffs’ Trial Exhibit No. 30059 

 

Volume 23, RA 4451 

 

Undated Plaintiffs’ Trial Exhibit No. 30071 

 

Volume 23, RA 4452 

– RA 4456 

 

Undated Plaintiffs’ Trial Exhibit No. 30077 

 

Volume 23, RA 4457 

 

Undated Plaintiffs’ Trial Exhibit No. 30078 

 

Volume 23, RA 4458 

 

Undated Plaintiffs’ Trial Exhibit No. 30079 

 

Volume 23, RA 4459 

 

Undated Plaintiffs’ Trial Exhibit No. 30089 

 

Volume 24, RA 4460 

– RA 4512 

 

Undated Plaintiffs’ Trial Exhibit No. 30090 

 

Volume 24, RA 4513 

– RA 4573 

 

Undated Plaintiffs’ Trial Exhibit No. 30091 

 

Volume 24, RA 4474 

– RA 4638 

 

Undated Plaintiffs’ Trial Exhibit No. 30092 

 

Volume 25, RA 4639 

 

Undated Plaintiffs’ Trial Exhibit No. 30094 

 

Volume 25, RA 4640 

– RA 4653 

 



 
12 

 

Undated Plaintiffs’ Trial Exhibit No. 30096 

 

Volume 25, RA 4654 

– RA 4658 

 

Undated Plaintiffs’ Trial Exhibit No. 30097 – 

Part 1 

 

Volume 26, RA 4659 

– RA 4908 

 

Undated Plaintiffs’ Trial Exhibit No. 30097 – 

Part 2 

 

Volume 27, RA 4909 

– RA 5158 

 

Undated Plaintiffs’ Trial Exhibit No. 30097 – 

Part 3 

 

Volume 28, RA 5159 

– RA 5408 

 

Undated Plaintiffs’ Trial Exhibit No. 30097 – 

Part 4 

 

Volume 29, RA 5409 

– RA 5658 

 

Undated Plaintiffs’ Trial Exhibit No. 30097 – 

Part 5 

 

Volume 30, RA 5659 

– RA 5842 

 

Undated Plaintiffs’ Trial Exhibit No. 30098 – 

Part 1 

 

Volume 31, RA 5843 

– RA 6092 

 

Undated Plaintiffs’ Trial Exhibit No. 30098 – 

Part 2 

 

Volume 32, RA 6093 

– RA 6338 

 

Undated Plaintiffs’ Trial Exhibit No. 30098 – 

Part 3 

 

Volume 33, RA 6339 

– RA 6588 

 

Undated Plaintiffs’ Trial Exhibit No. 30098 – 

Part 4 

 

Volume 34, RA 6589 

– RA 6838 

 

Undated Plaintiffs’ Trial Exhibit No. 30098 – 

Part 5 

 

Volume 35, RA 6839 

– RA 6995 

 

Undated Plaintiffs’ Trial Exhibit No. 30101 

 

Volume 36, RA 6996 

– RA 7003 

 

Undated Plaintiffs’ Trial Exhibit No. 30102 

 

Volume 36, RA 7004 

– RA 7010 
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Undated Plaintiffs’ Trial Exhibit No. 30103 

 

Volume 36, RA 7011 

 

Undated Plaintiffs’ Trial Exhibit No. 30104 

 

Volume 36, RA 7012 

– RA 7018 

 

Undated Plaintiffs’ Trial Exhibit No. 30105 

 

Volume 36, RA 7019 

– RA 7026 

 

Undated Plaintiffs’ Trial Exhibit No. 30106 

 

Volume 36, RA 7027 

– RA 7034 

 

Undated Plaintiffs’ Trial Exhibit No. 30107 

 

Volume 36, RA 7035  

Undated Plaintiffs’ Trial Exhibit No. 40003 

 

Volume 36, RA 7036  

 

Undated Plaintiffs’ Trial Exhibit No. 40004 

 

Volume 36, RA 7037 

– RA 7038 

 

Undated Plaintiffs’ Trial Exhibit No. 40008 

 

Volume 36, RA 7039  

 

Undated Plaintiffs’ Trial Exhibit No. 40009 

 

Volume 36, RA 7040 

– RA 7161 

    

Undated Plaintiffs’ Trial Exhibit No. 40010 

 

Volume 37, RA 7162 

– RA 7254 

 

Undated Plaintiffs’ Trial Exhibit No. 40014 

 

Volume 37, RA 7255 

– RA 7303 

 

Undated Plaintiffs’ Trial Exhibit No. 40017 

 

Volume 37, RA 7304  

 

Undated Plaintiffs’ Trial Exhibit No. 40018 

 

Volume 37, RA 7305 

– RA 7308 
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Undated Plaintiffs’ Trial Exhibit No. 40019 

 

Volume 37, RA 7309 

– RA 7313 

 

Undated Plaintiffs’ Trial Exhibit No. 40020 

 

Volume 37, RA 7314 

– RA 7320 

 

Undated Plaintiffs’ Trial Exhibit No. 40021 

 

Volume 37, RA 7321 

– RA 7325 

 

Undated Plaintiffs’ Trial Exhibit No. 40022 

 

Volume 37, RA 7326 

– RA 7330 

 

Undated Plaintiffs’ Trial Exhibit No. 40023 

 

Volume 37, RA 7331 

– RA 7337 

 

Undated Plaintiffs’ Trial Exhibit No. 40024 

 

Volume 37, RA 7338 

– RA 7341 

 

Undated Plaintiffs’ Trial Exhibit No. 40025 

 

Volume 37, RA 7342 

– RA 7353 

 

Undated Plaintiffs’ Trial Exhibit No. 40026 

 

Volume 37, RA 7354 

– RA 7357 

 

Undated Plaintiffs’ Trial Exhibit No. 40027 

 

Volume 37, RA 7358 

– RA 7395 

 

Undated Plaintiffs’ Trial Exhibit No. 40028 

 

Volume 37, RA 7396 

– RA 7399 

 

Undated Plaintiffs’ Trial Exhibit No. 40029 

 

Volume 37, RA 7400 

– RA 7404 

 

Undated Plaintiffs’ Trial Exhibit No. 40030 

 

Volume 37, RA 7405 

– RA 7409 

 

Undated Plaintiffs’ Trial Exhibit No. 40031 

 

Volume 38, RA 7410 

– RA 7468 
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Undated Plaintiffs’ Trial Exhibit No. 40032 

 

Volume 38, RA 7469 

– RA 7472 

 

Undated Plaintiffs’ Trial Exhibit No. 40033 

 

Volume 38, RA 7473 

– RA 7477 

 

Undated Plaintiffs’ Trial Exhibit No. 40034 

 

Volume 38, RA 7478 

– RA 7483 

 

Undated 

 

Plaintiffs’ Trial Exhibit No. 40035 

 

Volume 38, RA 7484 

– RA 7489 

 

Undated Plaintiffs’ Trial Exhibit No. 40036 

 

Volume 38, RA 7490 

– RA 7495 

 

Undated Plaintiffs’ Trial Exhibit No. 40037 

 

Volume 38, RA 7496 

– RA 7501 

 

Undated Plaintiffs’ Trial Exhibit No. 40038 

 

Volume 38, RA 7502 

– RA 7508 

 

Undated Plaintiffs’ Trial Exhibit No. 40039 

 

Volume 38, RA 7509 

– RA 7514 

 

Undated Plaintiffs’ Trial Exhibit No. 40045 

 

Volume 38, RA 7515 

– RA 7531 

 

Undated Plaintiffs’ Trial Exhibit No. 50003 

 

Volume 39, RA 7532 

– RA 7591 

 

Undated Plaintiffs’ Trial Exhibit No. 50004 

 

Volume 39, RA 7592 

– RA 7608 
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Undated Plaintiffs’ Trial Exhibit No. 50005 

 

Volume 39, RA 7609 

– RA 7610 

 

Undated Plaintiffs’ Trial Exhibit No. 50009 

 

Volume 39, RA 7611 

– RA 7630 

 

Undated Plaintiffs’ Trial Exhibit No. 50010 

 

Volume 39, RA 7631 

– RA 7665 

 

Undated Plaintiffs’ Trial Exhibit No. 50011 

 

Volume 39, RA 7666 

– RA 7676 

 

Undated Plaintiffs’ Trial Exhibit No. 50012 

 

Volume 39, RA 7677 

– RA 7686 

 

Undated Plaintiffs’ Trial Exhibit No. 50013 

 

Volume 39, RA 7687 

– RA 7702 

 

Undated Plaintiffs’ Trial Exhibit No. 50014 

 

Volume 39, RA 7703 

– RA 7725 

 

Undated Plaintiffs’ Trial Exhibit No. 50015 

 

Volume 39, RA 7726 

– RA 7751 

 

Undated Plaintiffs’ Trial Exhibit No. 50016 

 

Volume 39, RA 7752 

– RA 7772 

 

Undated Plaintiffs’ Trial Exhibit No. 50017 

 

Volume 40, RA 7773 

– RA 7794 

 

Undated Plaintiffs’ Trial Exhibit No. 50018 

 

Volume 40, RA 7795 

– RA 7816 

 

Undated Plaintiffs’ Trial Exhibit No. 50019 

 

Volume 40, RA 7817 

– RA 7840 

 

Undated 

 

Plaintiffs’ Trial Exhibit No. 50020 

 

Volume 40, RA 7841 

– RA 7870 
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Undated Plaintiffs’ Trial Exhibit No. 50021 

 

Volume 40, RA 7871 

– RA 7892 

 

Undated Plaintiffs’ Trial Exhibit No. 50022 

 

Volume 40, RA 7893 

– RA 7914 

 

Undated Plaintiffs’ Trial Exhibit No. 50023 

 

Volume 40, RA 7915 

– RA 7935 

 

Undated Plaintiffs’ Trial Exhibit No. 50024 

 

Volume 40, RA 7936 

– RA 7967 

 

Undated Plaintiffs’ Trial Exhibit No. 50025 

– Part 1 

 

Volume 41, RA 7968 

– RA 8092 

  

Undated Plaintiffs’ Trial Exhibit No. 50025 

– Part 2 

 

Volume 42, RA 8093 

– RA 8236 

 

Undated Plaintiffs’ Trial Exhibit No. 50027 

– Part 1 

 

Volume 43, RA 8237 

– RA 8386 

 

Undated Plaintiffs’ Trial Exhibit No. 50027 

Part 2 

 

Volume 44, RA 8387 

– RA 8574 

 

Undated Plaintiffs’ Trial Exhibit No. 50028 

– Part 1 

 

Volume 45, RA 8575 

– RA 8774 

 

Undated Plaintiffs’ Trial Exhibit No. 50028 

– Part 2 

 

Volume 46, RA 8775 

– RA 8855 

 

Undated Plaintiffs’ Trial Exhibit No. 50034 

 

Volume 46, RA 8856 

– RA 8864 

 

Undated Plaintiffs’ Trial Exhibit No. 50035 

 

Volume 46, RA 8865 

– RA 8870 

 

Undated Plaintiffs’ Trial Exhibit No. 50036 

 

Volume 46, RA 8871 

– RA 8873 
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Undated Plaintiffs’ Trial Exhibit No. 60007 

 

Volume 46, RA 8874  

Undated Plaintiffs’ Trial Exhibit No. 60008 

 

Volume 46, RA 8875 

 

Undated Plaintiffs’ Trial Exhibit No. 60009 

 

Volume 46, RA 8876 

 

Undated Plaintiffs’ Trial Exhibit No. 60010 

 

Volume 46, RA 8877 

– RA 8888 

 

Undated Plaintiffs’ Trial Exhibit No. 60011 

 

Volume 46, RA 8889 

– RA 8893 

 

Undated Plaintiffs’ Trial Exhibit No. 60012 

 

Volume 46, RA 8894 

– RA 8973 

 

Undated Plaintiffs’ Trial Exhibit No. 60014 

 

Volume 47, RA 8974 

– RA 8976 

 

Undated Plaintiffs’ Trial Exhibit No. 60015 

 

Volume 47, RA 8977 

– RA 8979 

 

Undated Plaintiffs’ Trial Exhibit No. 60016 

 

Volume 47, RA 8990 

– RA 8982 

 

Undated Plaintiffs’ Trial Exhibit No. 60025 

 

Volume 47, RA 8983  
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Undated Plaintiffs’ Trial Exhibit No. 60026 

 

Volume 47, RA 8984 

 

Undated Plaintiffs’ Trial Exhibit No. 60027 

 

Volume 47, RA 8985 

 

Undated Plaintiffs’ Trial Exhibit No. 60028 

 

Volume 47, RA 8986 

 

Undated Plaintiffs’ Trial Exhibit No. 60032 

 

Volume 47, RA 8987 

– RA 8990 

 

Undated Plaintiffs’ Trial Exhibit No. 60033 

 

Volume 47, RA 8991 

– RA 8997 

 

Undated Plaintiffs’ Trial Exhibit No. 60034 

 

Volume 47, RA 8998 

– RA 9004 

 

Undated Plaintiffs’ Trial Exhibit No. 60035 

 

Volume 47, RA 9005 

– RA 9008 

 

Undated Plaintiffs’ Trial Exhibit No. 60036 

 

Volume 47, RA 9009 

– RA 9013 

 

Undated Plaintiffs’ Trial Exhibit No. 60037 

 

Volume 47, RA 9014 

– RA 9020 

 

Undated Plaintiffs’ Trial Exhibit No. 60038 

 

Volume 47, RA 9021 

– RA 9025 

 

Undated Plaintiffs’ Trial Exhibit No. 60045 

 

Volume 47, RA 9026 

– RA 9198 

 

Undated Plaintiffs’ Trial Exhibit No. 60046 

 

Volume 47, RA 9199 

– RA 9200 

 

Undated Plaintiffs’ Trial Exhibit No. 60047 

 

Volume 47, RA 9201 

– RA 9204 

 

Undated Plaintiffs’ Trial Exhibit No. 60048 

 

Volume 47, RA 9205  
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Undated Plaintiffs’ Trial Exhibit No. 60049 

 

Volume 47, RA 9206 

– RA 9209 

 

Undated Plaintiffs’ Trial Exhibit No. 60050 

 

Volume 47, RA 9210 

– RA 9219 

 

Undated Plaintiffs’ Trial Exhibit No. 60051 

 

Volume 48, RA 9220 

– RA 9243 

 

Undated Plaintiffs’ Trial Exhibit No. 60052 

 

Volume 48, RA 9244 

– RA 9269 

 

Undated Plaintiffs’ Trial Exhibit No. 60054 

 

Volume 48, RA 9270 

– RA 9273 

 

Undated Plaintiffs’ Trial Exhibit No. 60057 

 

Volume 48, RA 9274 

– RA 9283 

 

Undated Plaintiffs’ Trial Exhibit No. 60058 

 

Volume 48, RA 9284 

– RA 9296 

 

Undated Plaintiffs’ Trial Exhibit No. 60060 

 

Volume 48, RA 9297 

– RA 9298 

 

Undated Plaintiffs’ Trial Exhibit No. 60061 

 

Volume 48, RA 9299 

– RA 9303 

 

Undated Plaintiffs’ Trial Exhibit No. 60062 

 

Volume 48, RA 9304 

– RA 9310 

 

Undated Plaintiffs’ Trial Exhibit No. 60064 

 

Volume 48, RA 9311 

– RA 9314 

 

Undated Plaintiffs’ Trial Exhibit No. 60065 

 

Volume 48, RA 9315 

– RA 9317 

 

Undated Plaintiffs’ Trial Exhibit No. 60066 

 

Volume 48, RA 9318 

– RA 9322 
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Undated Plaintiffs’ Trial Exhibit No. 60068 

 

Volume 48, RA 9323 

– RA 9324 

 

Undated Plaintiffs’ Trial Exhibit No. 60069 

 

Volume 48, RA 9325 

– RA 9331 

 

Undated Plaintiffs’ Trial Exhibit No. 70001 

 

Volume 48, RA 9332 

– RA 9333 

 

Undated Plaintiffs’ Trial Exhibit No. 70005 

 

Volume 48, RA 9334 

– RA 9337 

 

Undated Plaintiffs’ Trial Exhibit No. 70008 Volume 48, RA 9338  

Undated Plaintiffs’ Trial Exhibit No. 70010 Volume 48, RA 9339 

– RA 9340 

 

Undated Plaintiffs’ Trial Exhibit No. 70013 Volume 48, RA 9341 

– RA 9372 

 

Undated Plaintiffs’ Trial Exhibit No. 70014 Volume 48, RA 9373 

– RA 9393 

 

Undated Plaintiffs’ Trial Exhibit No. 70016 Volume 48, RA 9394 

– RA 9409 

 

Undated Plaintiffs’ Trial Exhibit No. 70017 Volume 48, RA 9310 

– RA 9425 

 

Undated Plaintiffs’ Trial Exhibit No. 70022 Volume 48, RA 9426 

– RA 9449 

 

Undated Plaintiffs’ Trial Exhibit No. 70024 Volume 48, RA 9450 

– RA 9452 

 

Undated Plaintiffs’ Trial Exhibit No. 70027 Volume 48, RA 9453  

Undated Plaintiffs’ Trial Exhibit No. 70051 Volume 48, RA 9454 

– RA 9456 
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Undated Plaintiffs’ Trial Exhibit No. 70057 Volume 48, RA 9457 

– RA 9460 

 

Undated Plaintiffs’ Trial Exhibit No. 70058 Volume 48, RA 9461 

– RA 9463 

 

Undated Plaintiffs’ Trial Exhibit No. 70059 Volume 48, RA 9464 

– RA 9467 

 

Undated Plaintiffs’ Trial Exhibit No. 70061 Volume 48, RA 9468  

Undated Plaintiffs’ Trial Exhibit No. 70068 Volume 48, RA 9469  

 

 

CHRONOLOGICAL TABLE OF CONTENTS 

OF CONFIDENTIAL SEALED EXHIBITS  

 

Date Description 

 

Volume/Bates No. 

10/07/2019 Appendix to Plaintiffs’ Opposition to 

Motion for Summary Judgment and 

Countermotion for Discovery Pursuant 

to NRCP 46(d), 100719 (Redacted) 

 

Volume 49, RA 9470 – 

RA 9474 
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Volume 49, RA 9475 – 

RA 9477 
 

Undated Plaintiffs’ Trial Exhibit 13 

 

Volume 49, RA 9478 – 

RA 9511 
 

Undated Plaintiffs’ Trial Exhibit 14 

 

Volume 49, RA 9512 – 

RA 9516 
 

Undated Plaintiffs’ Trial Exhibit 15 

 

Volume 49, RA 9517 – 

RA 9526 
 

Undated Plaintiffs’ Trial Exhibit 29 

 

Volume 49, RA 9527  
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Undated Plaintiffs’ Trial Exhibit 33 

 

Volume 49, RA 9528  

Undated Plaintiffs’ Trial Exhibit 36 

 

Volume 49, RA 9529 – 

RA 9564 
 

Undated Plaintiffs’ Trial Exhibit 37 

 

Volume 49, RA 9565 – 

RA 9570 
 

Undated Plaintiffs’ Trial Exhibit 46 

 

Volume 49, RA 9571 – 

RA 9624 
 

Undated Plaintiffs’ Trial Exhibit 49 

 

Volume 49, RA 9625 – 

RA 9626 
 

Undated Plaintiffs’ Trial Exhibit 50 

 

Volume 49, RA 9627 – 

RA 9700 
 

Undated Plaintiffs’ Trial Exhibit 51 

 

Volume 50, RA 9701 – 

RA 9709 
 

Undated Plaintiffs’ Trial Exhibit 53 

 

Volume 50, RA 9710 – 

RA 9714 
 

Undated Plaintiffs’ Trial Exhibit 54 

 

Volume 50, RA 9715 – 

RA 9716 
 

Undated Plaintiffs’ Trial Exhibit 55 

 

Volume 50, RA 9717 
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Undated Plaintiffs’ Trial Exhibit 10001 

 

Volume 50, RA 9718 

– RA 9749 
 

Undated Plaintiffs’ Trial Exhibit 10009 

 

Volume 50, RA 9750 

– RA 9769 
 

Undated Plaintiffs’ Trial Exhibit 10010 

 

Volume 50, RA 9770 

– RA 9805 
 

Undated Plaintiffs’ Trial Exhibit 10011 

 

Volume 50, RA 9806 

– RA 9826 
 

Undated Plaintiffs’ Trial Exhibit 10012 

 

Volume 50, RA 9827 

– RA 9845 
 

Undated Plaintiffs’ Trial Exhibit 10013 

 

Volume 51, RA 9846 

– RA 9879 
 

Undated Plaintiffs’ Trial Exhibit 10016 

 

Volume 51, RA 9880  

Undated Plaintiffs’ Trial Exhibit 10017 

 

Volume 51, RA 9881  

Undated Plaintiffs’ Trial Exhibit 10019 

 

Volume 51, RA 9882 

– RA 9899 
 

Undated Plaintiffs’ Trial Exhibit 10020 

 

Volume 51, RA 9900 

– RA 9905 
 

Undated Plaintiffs’ Trial Exhibit 10021 

 

Volume 51, RA 9906 

– RA 9923 
 

Undated Plaintiffs’ Trial Exhibit 10023 

 

Volume 51, RA 9924 

– RA 9947 
 

Undated Plaintiffs’ Trial Exhibit 10024 

 

Volume 51, RA 9948  
 

Undated Plaintiffs’ Trial Exhibit 10025 

 

Volume 51, RA 9949 

– RA 9970 
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Undated Plaintiffs’ Trial Exhibit 10026 

 

Volume 51, RA 

9971 – RA 10016 
 

Undated Plaintiffs’ Trial Exhibit 10027 

 

Volume 52, RA 

10017 – RA 10113 
 

Undated Plaintiffs’ Trial Exhibit 10028 

 

Volume 52, RA 

10114 – RA 10192 
 

Undated Plaintiffs’ Trial Exhibit 10029 

 

Volume 52, RA 

10193 – RA 10210 
 

Undated Plaintiffs’ Trial Exhibit 10030 

 

Volume 52, RA 

10211 – RA 10232 
 

Undated Plaintiffs’ Trial Exhibit 10031 

 

Volume 53, RA 

10233 – RA 10404 
 

Undated Plaintiffs’ Trial Exhibit 10032 

 

Volume 54, RA 

10405 – RA 10428 
 

Undated Plaintiffs’ Trial Exhibit 10033 

 

Volume 54, RA 

10429 – RA 10451 
 

Undated Plaintiffs’ Trial Exhibit 10034 

 

Volume 54, RA 

10452 – RA 10471 
 

Undated Plaintiffs’ Trial Exhibit 10035 

 

Volume 54, RA 

10472 – RA 10503 

 

Undated Plaintiffs’ Trial Exhibit 10047 

 

Volume 54, RA 

10504 – RA 10547 
 

Undated Plaintiffs’ Trial Exhibit 10048 

 

Volume 54, RA 

10548 – RA 10595 
 

Undated Plaintiffs’ Trial Exhibit 10049 

 

Volume 55, RA 

10596 – RA 10646 
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Undated Plaintiffs’ Trial Exhibit 10050 

 

Volume 55, RA 10647 

– RA 10708 
 

Undated Plaintiffs’ Trial Exhibit 10051 

 

Volume 55, RA 10709 

– RA 10709 
 

Undated Plaintiffs’ Trial Exhibit 10052 

 

Volume 55, RA 10716 

– RA 10772 
 

Undated Plaintiffs’ Trial Exhibit 20002 – Part 1 

 

 

Volume 56, RA 10773 

– RA 10972 

 

Undated Plaintiffs’ Trial Exhibit 20002 – Part 2 

 

Volume 57, RA 10973 

– RA 11163 

 

Undated Plaintiffs’ Trial Exhibit 20021 

 

Volume 57, RA 11164 

– RA 11187 
 

Undated Plaintiffs’ Trial Exhibit 20027 

 

Volume 58, RA 11188 

– RA 11191 
 

Undated Plaintiffs’ Trial Exhibit 20028 

 

Volume 58, RA 11192 

– RA 11195 
 

Undated Plaintiffs’ Trial Exhibit 20045 

 

Volume 58, RA 11196 

– RA 11209 
 

Undated Plaintiffs’ Trial Exhibit 20046 

 

Volume 58, RA 11210 

– RA 11232 
 

Undated Plaintiffs’ Trial Exhibit 20053 

 

Volume 58, RA 11233  

Undated Plaintiffs’ Trial Exhibit 30001 

 

Volume 58, RA 11234  

Undated Plaintiffs’ Trial Exhibit 30003 

 

Volume 58, RA 11235 

– RA 11245 
 

Undated Plaintiffs’ Trial Exhibit 30016 

 

Volume 58, RA 11246 

– RA 11282 
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Undated Plaintiffs’ Trial Exhibit 30017 

 

Volume 58, RA 11283 

– RA 11293 
 

Undated Plaintiffs’ Trial Exhibit 30018 

 

Volume 59, RA 11294 

– RA 11296 
 

Undated Plaintiffs’ Trial Exhibit 30019 

 

Volume 59, RA 11297 

– RA 11398 
 

Undated Plaintiffs’ Trial Exhibit 30020 

 

Volume 59, RA 11399 

– RA 11416 
 

Undated Plaintiffs’ Trial Exhibit 30021 

 

Volume 59, RA 11417 

– RA 11437 
 

Undated Plaintiffs’ Trial Exhibit 30022 

 

Volume 59, RA 11438 

– RA 11454 
 

Undated Plaintiffs’ Trial Exhibit 30023 

 

Volume 59, RA 11455 

– RA 11470 
 

Undated Plaintiffs’ Trial Exhibit 30024 

 

Volume 59, RA 11455 

– RA 11470 
 

Undated Plaintiffs’ Trial Exhibit 30025 

 

Volume 59, RA 11471 

– RA 11483 
 

Undated Plaintiffs’ Trial Exhibit 30026 

 

Volume 59, RA 11484 

– RA 11489 
 

Undated Plaintiffs’ Trial Exhibit 30027 

 

Volume 60, RA 11490 

– RA 11499 
 

Undated Plaintiffs’ Trial Exhibit 30028 

 

Volume 60, RA 11500 

– RA 11534 
 

Undated Plaintiffs’ Trial Exhibit 30029 

 

Volume 60, RA 11535 

– RA 11562 
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Undated Plaintiffs’ Trial Exhibit 30030 

 

Volume 60, RA 11563 

– RA 11587 
 

Undated Plaintiffs’ Trial Exhibit 30032 

 

Volume 60, RA 11588 

– RA 11603 
 

Undated Plaintiffs’ Trial Exhibit 30033 

 

Volume 60, RA 11604 

– RA 11618 
 

Undated Plaintiffs’ Trial Exhibit 30034 

 

Volume 60, RA 11619 

– RA 11624 
 

Undated Plaintiffs’ Trial Exhibit 30037 

 

Volume 60, RA 11625 

– RA 11635 
 

Undated Plaintiffs’ Trial Exhibit 30038 

 

Volume 60, RA 11636 

– RA 11639 
 

Undated Plaintiffs’ Trial Exhibit 30039 

 

Volume 60, RA 11640 

– RA 11646 
 

Undated Plaintiffs’ Trial Exhibit 30045 

 

Volume 60, RA 11647  

Undated Plaintiffs’ Trial Exhibit 30046 

 

Volume 60, RA 11648  

Undated Plaintiffs’ Trial Exhibit 30047 

 

Volume 60, RA 11649  

Undated Plaintiffs’ Trial Exhibit 30048 

 

Volume 60, RA 11650 

Undated Plaintiffs’ Trial Exhibit 30049 

 

Volume 60, RA 11651 

– RA 11654 
 

Undated Plaintiffs’ Trial Exhibit 30060 

 

Volume 60, RA 11655 

– RA 11661 
 

Undated Plaintiffs’ Trial Exhibit 30061 

 

Volume 60, RA 11662 

– RA 11665 
 

Undated Plaintiffs’ Trial Exhibit 30064 

 

Volume 61, RA 11666 

– RA 11669 

 



 
29 

 

Undated Plaintiffs’ Trial Exhibit 30065 

 

Volume 61, RA 11670 

– RA 11673 
 

Undated Plaintiffs’ Trial Exhibit 30068 

 

Volume 61, RA 11674 

– RA 11677 
 

Undated Plaintiffs’ Trial Exhibit 30069 

 

Volume 61, RA 11678 

– RA 11698 
 

Undated Plaintiffs’ Trial Exhibit 30076 

 

Volume 61, RA 11699  

Undated Plaintiffs’ Trial Exhibit 30088 

 

Volume 61, RA 11700 

– RA 11702 
 

Undated Plaintiffs’ Trial Exhibit 30099 

 

Volume 61, RA 11703 

– RA 11704 
 

Undated Plaintiffs’ Trial Exhibit 30100 

 

Volume 61, RA 11704 

– RA 11705 
 

Undated Plaintiffs’ Trial Exhibit 30112 

 

Volume 61, RA 11706 

– RA 11720 
 

Undated Plaintiffs’ Trial Exhibit 30113 

 

Volume 61, RA 11721 

– RA 11734 
 

Undated Plaintiffs’ Trial Exhibit 40011 Volume 61, RA 11735 

– RA 11736 
 

Undated Plaintiffs’ Trial Exhibit 40012 

 

Volume 61, RA 11737 

– RA 11738 
 

Undated Plaintiffs’ Trial Exhibit 40013 

 

Volume 61, RA 11739 

– RA 11740 
 

Undated Plaintiffs’ Trial Exhibit 40015 Volume 61, RA 11741 

– RA 11747 
 

Undated Plaintiffs’ Trial Exhibit 40016 

 

Volume 61, RA 11748 

– RA 11789 
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Undated Plaintiffs’ Trial Exhibit 40044 

 

Volume 61, RA 11790  

Undated Plaintiffs’ Trial Exhibit 40053 

 

Volume 61, RA 11791 
 

Undated Plaintiffs’ Trial Exhibit 50026 Volume 62, RA 11792 

– RA 12065 
 

Undated Plaintiffs’ Trial Exhibit 50029 Volume 62, RA 12066 

– RA 12077 
 

Undated Plaintiffs’ Trial Exhibit 50030 Volume 62, RA 12078 

– RA 12087 
 

Undated Plaintiffs’ Trial Exhibit 50031 Volume 62, RA 12088 

– RA 12132 
 

Undated Plaintiffs’ Trial Exhibit 50032 Volume 62, RA 12133 

– RA 12145 
 

Undated Plaintiffs’ Trial Exhibit 50033 Volume 62, RA 12146 

– RA 12153 
 

Undated Plaintiffs’ Trial Exhibit 50039 

 

Volume 62, RA 12154 

– RA 12183 
 

Undated Plaintiffs’ Trial Exhibit 50041 Volume 63, RA 12184 

– RA 12264 

 

Undated Plaintiffs’ Trial Exhibit 60003 

 

Volume 63, RA 12265 

– RA 12266 
 

Undated Plaintiffs’ Trial Exhibit 60017 

 

Volume 63, RA 12267 

– RA 12269 
 

Undated Plaintiffs’ Trial Exhibit 60018 

 

Volume 63, RA 12270 

– RA 12272 
 

Undated Plaintiffs’ Trial Exhibit 60041 

 

Volume 63, RA 12273 

– RA 12283 
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Undated Plaintiffs’ Trial Exhibit 60042 

 

Volume 63, RA 12284  

Undated Plaintiffs’ Trial Exhibit 60043 

 

Volume 63, RA 12285 

– RA 12289 
 

Undated Plaintiffs’ Trial Exhibit 60044 – Part 1 

 

Volume 64, RA 12290 

– RA 12533 
 

Undated Plaintiffs’ Trial Exhibit 60044 – Part 2 

 

Volume 65, RA 12534 

– RA 12634 

 

Undated Plaintiffs’ Trial Exhibit 60063 

 

Volume 65, RA 12635 

– RA 12646 
 

Undated Plaintiffs’ Trial Exhibit 70002 

 

Volume 65, RA 12647 

– RA 12649 
 

Undated Plaintiffs’ Trial Exhibit 70004 

 

Volume 65, RA 12650 
 

Undated Plaintiffs’ Trial Exhibit 70006 

 

Volume 65, RA 12651 

– RA 12671 
 

Undated Plaintiffs’ Trial Exhibit 70007 Volume 65, RA 12672 

– RA 12674 
 

Undated Plaintiffs’ Trial Exhibit 70011 Volume 65, RA 12675 

– RA 12683 
 

Undated Plaintiffs’ Trial Exhibit 70012 Volume 65, RA 12684 

– RA 12687 
 

Undated Plaintiffs’ Trial Exhibit 70018 

 

Volume 65, RA 12688  

Undated Plaintiffs’ Trial Exhibit 70019 

 

Volume 65, RA 12689  

Undated Plaintiffs’ Trial Exhibit 70020 

 

Volume 65, RA 12690  
 

Undated Plaintiffs’ Trial Exhibit 70025 

 

Volume 65, RA 12691 
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Undated Plaintiffs’ Trial Exhibit 70026 Volume 65, RA 12715 

– RA 12733  

 

 

DATED this 28th day of October 2021. 

 

JOHN W. MUIJE & ASSOCIATES 

 

  /s/ John W. Muije, Esq.   

JOHN W. MUIJE 

Nevada Bar No. 2419 

3216 Lone Canyon Court 

N. Las Vegas, NV 89031 

(702) 386-7002 

jmuije@muijelawoffice.com   

Attorney for Respondents 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on the 28th day of October, I have caused a true and 

correct copy of the foregoing RESPONDENTS’ APPENDIX – VOLUME 47 to be 

served by electronic service by the Supreme Court of Nevada Electronic Filing 

System to the following: 

 

H. STAN JOHNSON, ESQ. 

Nevada Bar No. 265 

KEVIN M. JOHNSON, ESQ. 

Nevada Bar No. 14551 

COHEN JOHNSON 

375 East Warm Springs Road, Suite 104 

Las Vegas, Nevada 89119 

Telephone: (702) 823-3500 

Facsimile: (702) 823-3400 

Email: sjohnson@cohenjohnson.com 

Attorneys for Appellants 
 
 
 
 

/s/ Melanie Bruner                       
As an agent for and on behalf of 
JOHN W. MUIJE & Associates 

 

mailto:sjohnson@cohenjohnson.com


2 Buck Lane 

Marlboro, ~ 07746 
Tel (732) 761-1120 

Fax (732) 907-1827 

January 15, 2008 

Mr. David Mitchell 

L VLP Holdings, LLC 
41 East 60th Street 

New York, NY 10019 

Dear Mr. Mitchell: 

SKE Group, LLC 
CERTIFIED PUBLIC ACCOUNTANTS 

41 East 60th Street 

New York, NY 10022 

(212) 223-3230 

(646) 292-5172 

We will prepare the federal and New York state partnership income tax returns for LVLP 
HOLDINGS, LLC for the year ended December 31, 2008. This firm is responsible for preparing 
only the returns listed above. We will not audit or verify the data you submit, although we may ask 
you to clarify it or furnish us with additional data. 

By your signature below you are confirming to us that, unless we are otherwise advised, the travel, 
entertainment, gifts, and related expenses are supported by the necessary records required under 
Section 274 of the Internal Revenue Code. If you have any questions as to the type of records 
required, please ask us for advice in that regard. 

You are also confirming that you will furnish us with all the information required for preparing the 
returns. All individual partners are responsible for submitting their individual K-1s to their own tax 
preparers for inclusion with their individual tax returns. 

We will use our professional judgment in preparing your returns. Whenever we are aware that a 
possibly applicable tax law is unclear or that there are conflicting interpretations of the law by 
authorities (e.g. , tax agencies and courts), we will explain the possible positions that may be taken on 
your return. In accordance with our professional standards, we will follow whatever position you 
request, as long as it is consistent with the codes, regulations, and interpretations that have been 
promulgated. If the Internal Revenue Service should later contest the position taken, there may be an 
assessment of additional tax plus interest and penalties. We assume no liability for any such 
additional penalties or assessments. In the event, however, that you ask us to take a tax position that 
in our professional judgment will not meet the applicable laws and standards as promulgated, we 
reserve the right to stop work and shall not be liable to you for any damages that occur as a result of 
ceasing to render services. 

The law provides for a penalty to be imposed when a taxpayer makes a substantial understatement of 
his or her tax liability. For partnerships and individual taxpayers, a substantial understatement exists 
when the understatement for the year exceeds the greater of 10 percent of the tax required to be 

Mitch1374812

60014-0001
Case No.: A-16-740689-B

RA 008974



shown on the return or $5,000. The penalty is 20 percent of tax underpayment. Taxpayers other than 
"tax shelters" may seek to avoid all or part of the penalty by showing (1) that they acted in good 
faith and there was reasonable cause for the understatement, (2) that the understatement was based 
on substantial authority, or (3) that the relevant facts affecting the item's tax treatment were 
adequately disclosed on the return. A taxpayer is considered a "tax shelter" if its principal purpose is 
to avoid federal income tax. Because a partnership is an entity whose tax attributes flow through to 
its partners, the penalty for substantial understatement of tax relating to partnership items may be 
imposed on the partners. You agree to advise us if you wish disclosure to be made in your returns or 
if you desire us to identify or perform further research with respect to any material tax issues for the 
purpose of ascertaining whether, in our opinion, there is "substantial authority" for the position 
proposed to be taken on such issues in your returns. 

Our work in connection with the preparation of your partnership income tax returns does not include 
any procedures designed to discover fraud, defalcations, or other irregularities, should any exist. We 
will render such accounting and bookkeeping assistance as we find necessary for preparing the 
partnership income tax returns. 

Our fees for these services will be computed at our standard rates and will be billed as the work 
progresses. Invoices will be mailed monthly and are due when received. If we have not received 
payment within 30 days of our invoice, all work will be suspended until your account is brought 
current. 

The fee does not include responding to Internal Revenue Service inquiries, and the client 
understands that the tax preparer is not responsible for Internal Revenue Service disallowance of 
doubtful deductions or deductions unsupported by adequate documentation nor for resulting taxes, 
penalties, and interest. 

It is our policy to keep records related to this engagement for 3 years. However, SKE Group, LLC 
does not keep any original client records, so we will return those to you at the completion of the 
services rendered under this engagement. When records are returned to you, it is your responsibility 
to retain and protect your records for possible future use, including potential examination by any 
government or regulatory agencies. 

By your signature below, you acknowledge and agree that upon the expiration of the 3-year period 
SKE Group, LLC shall be free to destroy our records related to this engagement. 

If any dispute arises among the parties hereto, the parties agree to first try in good faith to settle the 
dispute by mediation administered by the American Arbitration Association under its Rules for 
Professional Accounting and Related Services Disputes before resorting to litigation. The costs of 
any mediation proceeding shall be shared equally by all parties. 

Client and accountant both agree that any dispute over fees charged by the accountant to the client 
will be submitted for resolution by arbitration in accordance with the Rules for Professional 
Accounting and Related Services Disputes of the American Arbitration Association. Such arbitration 
shall be binding and final. 
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IN AGREEING TO ARBITRATION, WE BOTH ACKNOWLEDGE THAT IN THE EVENT OF 

A DISPUTE OVER FEES CHARGED BY THE ACCOUNTANT, EACH OF US IS GIVING UP 

THE RIGHT TO HAVE THE DISPUTE DECIDED IN A COURT OF LAW BEFORE A JUDGE 

OR JURY AND INSTEAD WE ARE ACCEPTING THE USE OF ARBITRATION FOR 

RESOLUTION. 

We will be pleased to discuss this letter with you at your convenience. If the foregoing is acceptable 

to you, please sign the original copy of this letter in the space provided and return it to us in the 

enclosed envelope. 

Very truly yours, 

~ d;(J 
Sam Spitz, CPA 
SKE Group, LLC 

Accepted: 

LVLP HOLDINGS, LLC 
David Mitchell, Managing member 

Date 

Mitch1374814
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January 15, 2008

Mr. David Mitchell
LVLP Holdings, LLC
41 East 60th Street
New York, NY 10019

Dear Mr. Mitchell:

We will prepare the federal and New York state partnership income tax returns for LVLP 
HOLDINGS, LLC for the year ended December 31, 2008. This firm is responsible for preparing 
only the returns listed above. We will not audit or verify the data you submit, although we may ask 
you to clarify it or furnish us with additional data.

By your signature below you are confirming to us that, unless we are otherwise advised, the travel, 
entertainment, gifts, and related expenses are supported by the necessary records required under 
Section 274 of the Internal Revenue Code. If you have any questions as to the type of records 
required, please ask us for advice in that regard.

You are also confirming that you will furnish us with all the information required for preparing the 
returns. All individual partners are responsible for submitting their individual K-1s to their own tax 
preparers for inclusion with their individual tax returns.

We will use our professional judgment in preparing your returns. Whenever we are aware that a 
possibly applicable tax law is unclear or that there are conflicting interpretations of the law by 
authorities (e.g., tax agencies and courts), we will explain the possible positions that may be taken on 
your return. In accordance with our professional standards, we will follow whatever position you 
request, as long as it is consistent with the codes, regulations, and interpretations that have been 
promulgated. If the Internal Revenue Service should later contest the position taken, there may be an 
assessment of additional tax plus interest and penalties. We assume no liability for any such 
additional penalties or assessments. In the event, however, that you ask us to take a tax position that 
in our professional judgment will not meet the applicable laws and standards as promulgated, we 
reserve the right to stop work and shall not be liable to you for any damages that occur as a result of 
ceasing to render services.

The law provides for a penalty to be imposed when a taxpayer makes a substantial understatement of 
his or her tax liability. For partnerships and individual taxpayers, a substantial understatement exists 
when the understatement for the year exceeds the greater of 10 percent of the tax required to be 
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shown on the return or $5,000. The penalty is 20 percent of tax underpayment. Taxpayers other than 
“tax shelters” may seek to avoid all or part of the penalty by showing (1) that they acted in good 
faith and there was reasonable cause for the understatement, (2) that the understatement was based 
on substantial authority, or (3) that the relevant facts affecting the item's tax treatment were 
adequately disclosed on the return. A taxpayer is considered a “tax shelter” if its principal purpose is 
to avoid federal income tax. Because a partnership is an entity whose tax attributes flow through to 
its partners, the penalty for substantial understatement of tax relating to partnership items may be 
imposed on the partners. You agree to advise us if you wish disclosure to be made in your returns or 
if you desire us to identify or perform further research with respect to any material tax issues for the 
purpose of ascertaining whether, in our opinion, there is “substantial authority” for the position 
proposed to be taken on such issues in your returns.

Our work in connection with the preparation of your partnership income tax returns does not include 
any procedures designed to discover fraud, defalcations, or other irregularities, should any exist. We 
will render such accounting and bookkeeping assistance as we find necessary for preparing the 
partnership income tax returns.

Our fees for these services will be computed at our standard rates and will be billed as the work 
progresses. Invoices will be mailed monthly and are due when received. If we have not received 
payment within 30 days of our invoice, all work will be suspended until your account is brought 
current.

The fee does not include responding to Internal Revenue Service inquiries, and the client 
understands that the tax preparer is not responsible for Internal Revenue Service disallowance of 
doubtful deductions or deductions unsupported by adequate documentation nor for resulting taxes, 
penalties, and interest.

It is our policy to keep records related to this engagement for 3 years. However, SKE Group, LLC 
does not keep any original client records, so we will return those to you at the completion of the 
services rendered under this engagement. When records are returned to you, it is your responsibility 
to retain and protect your records for possible future use, including potential examination by any 
government or regulatory agencies.

By your signature below, you acknowledge and agree that upon the expiration of the 3-year period 
SKE Group, LLC shall be free to destroy our records related to this engagement.

If any dispute arises among the parties hereto, the parties agree to first try in good faith to settle the 
dispute by mediation administered by the American Arbitration Association under its Rules for 
Professional Accounting and Related Services Disputes before resorting to litigation. The costs of 
any mediation proceeding shall be shared equally by all parties.

Client and accountant both agree that any dispute over fees charged by the accountant to the client 
will be submitted for resolution by arbitration in accordance with the Rules for Professional 
Accounting and Related Services Disputes of the American Arbitration Association. Such arbitration 
shall be binding and final. 
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IN AGREEING TO ARBITRATION, WE BOTH ACKNOWLEDGE THAT IN THE EVENT OF 
A DISPUTE OVER FEES CHARGED BY THE ACCOUNTANT, EACH OF US IS GIVING UP 
THE RIGHT TO HAVE THE DISPUTE DECIDED IN A COURT OF LAW BEFORE A JUDGE 
OR JURY AND INSTEAD WE ARE ACCEPTING THE USE OF ARBITRATION FOR 
RESOLUTION.

We will be pleased to discuss this letter with you at your convenience. If the foregoing is acceptable 
to you, please sign the original copy of this letter in the space provided and return it to us in the 
enclosed envelope.

Very truly yours,

______________________________
Sam Spitz, CPA
SKE Group, LLC

Accepted:

______________________________
LVLP HOLDINGS, LLC
David Mitchell, Managing member

______________________________
Date
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SKE Group, LLC 
CERTIFIED PUBLIC ACCOUNTANTS 

2 Buck Lane 

Marlboro, NJ 07746 

Tel (732) 761-1120 

Fax (732) 907-1827 

41 East 60th Street 

New York, NY 10022 

(212) 228-3230 

(646) 292.5172 

January 15, 2008 

Mr. David Mitchell 

LVLP Holdings, LLC 

41 East Street 

New York, NY 10019 

Dear Mr. Mitchell: 

We will prepare the federal and New York state partnership income tax returns for LVLP 

HOLDINGS, LLC for the year ended December 31, 2008. This firm is responsible for preparing 

only the retums listed above. We will not audit or verify the data you submit, although we may ask 

you to clarify it or furnish us with additional data. 

By your signature below you are confirming to us that, unless we are otherwise advised, the travel, 

entertainment, gifts, and related expenses are supported by the necessary records required under 

Section 274 of the Intemal Revenue Code. If you have any questions as to the type of records 

required, please ask us for advice in that regard. 

You are also confirming that you will furnish us with all the information required for preparing the 

returns. All individual partners are responsible for submitting their individual K-1s to their own tax 

preparers for inclusion with their individual tax returns. 

We will use our professional judgment in preparing your retums. Whenever we are aware that a 

possibly applicable tax law is unclear or that there are conflicting interpretations of the law by 

authorities (e.g., tax agencies and courts), we will explain the possible positions that may be taken on 

your return. In accordance with our professional standards, we will follow whatever position you 

request, as long as it is consistent with the codes, regulations, and interpretations that have been 

promulgated. If the Internal Revenue Service should later contest the position taken, there may be an 

assessment of additional tax plus interest and penalties. We assume no liability for any such 

additional penalties or assessments. In the event, however, that you ask us to take a tax position that 

in our professional judgment will not meet the applicable laws and standards as promulgated, we 

reserve the right to stop work and shall not be liable to you for any damages that occur as a result of 

ceasing to render services. 

The law provides for a penalty to be imposed when a taxpayer makes a substantial understatement of 

his or her tax liability. For partnerships and individual taxpayers, a substantial understatement exists 

when the understatement for the year exceeds the greater of 10 percent of the tax required to be 
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shown on the return or $5,000. The penalty is 20 percent of tax underpayment. Taxpayers other than 

“tax shelters” may seek to avoid all or part of the penalty by showing (1) that they acted in good 

faith and there was reasonable cause for the understatement, (2) that the understatement was based 

on substantia! authority, or (3) that the relevant facts affecting the item’s tax treatment were 

adequately disclosed on the return, A taxpayer is considered a “tax shelter” if its principal purpose is 

to avoid federal income tax. Because a partnership is an entity whose tax attributes flow through to 

its partners, the penalty for substantial understatement of tax relating to partnership items may be 

imposed on the partners. You agree to advise us if you wish disclosure to be made in your returns or 

if you desire us to identify or perform further research with respect to any material tax issues for the 

purpose of ascertaining whether, in our opinion, there is “substantial authority” for the position 

proposed to be taken on such issues in your returns. 

Our work in connection with the preparation of your partnership income tax returns does not include 

any procedures designed to discover fraud, defalcations, or other irregularities, should any exist. We 

will render such accounting and bookkeeping assistance as we find necessary for preparing the 

partnership income tax returns. 

Our fees for these services will be computed at our standard rates and will be billed as the work 

progresses. Invoices will be mailed monthly and are due when received. If we have not received 

payment within 30 days of our invoice, all work will be suspended until your account is brought 

current. 

The fee does not include responding to Internal Revenue Service inquiries, and the client 

understands that the tax preparer is not responsible for Internal Revenue Service disallowance of 

doubtful deductions or deductions unsupported by adequate documentation nor for resulting taxes, 

penalties, and interest. 

It is our policy to keep records related to this engagement for 3 years. However, SKE Group, LLC 

does not keep any original client records, so we will return those to you at the completion of the 

services rendered under this engagement. When records are returned to you, it is your responsibility 

to retain and protect your records for possible future use, including potential examination by any 

government or regulatory agencies. 

By your signature below, you acknowledge and agree that upon the expiration of the 3-year period 

SKE Group, LLC shall be free to destroy our records related to this engagement. 

If any dispute arises among the parties hereto, the parties agree to first try in good faith to settle the 

dispute by mediation administered by the American Arbitration Association under its Rules for 

Professional Accounting and Related Services Disputes before resorting to litigation. The costs of 

any mediation proceeding shall be shared equally by all parties. 

Client and accountant both agree that any dispute over fees charged by the accountant to the client 

will be submitted for resolution by arbitration in accordance with the Rules for Professional 

Accounting and Related Services Disputes of the American Arbitration Association. Such arbitration 

shall be binding and final. 
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IN AGREEING TO ARBITRATION, WE BOTH ACKNOWLEDGE THAT IN THE EVENT OF 

A DISPUTE OVER FEES CHARGED BY THE ACCOUNTANT, EACH OF US IS GIVING UP 

THE RIGHT TO HAVE THE DISPUTE DECIDED IN A COURT OF LAW BEFORE A JUDGE 

OR JURY AND INSTEAD WE ARE ACCEPTING THE USE OF ARBITRATION FOR 

RESOLUTION. 

We will be pleased to discuss this letter with you at your convenience. If the foregoing is acceptable 

to you, please sign the original copy of this letter in the space provided and return it to us in the 

enclosed envelope. 

Very truly yours, 

Sam Spitz, CPA 

SKE Group, LLC 

Accepted: Cl 

LVLP HOLDINGS, LLC 

David Mitchell, Managing member 

(-15-6F 

Date 
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From: Sam Spitz <sam@skecpa.com> 
Sent: Monday, October 24, 2016 9:38 AM EDT 
To: David Mitchell <djm@mitchellholdings.com> 
Subject: last financial statement 
Attachment(s): "David Mitchell financial statement April 26, 2011.pdf" 

Attached is a sample of your last financial

 

Sam K. Spitz, Esq., CPA

sam@skecpa.com

 

 

www.skecpa.com

                         

16 Village Court

Hazlet, NJ 07730               

Direct    (732)  847-4623

General  (732) 761-1120                 

Fax        (732)  847-4426                

 

New York Office

General (212) 223-3230

Fax       (646)  292-5172

 

Visit our website http://www.skecpa.com for FREE Tax saving information.

 

The greatest compliment a professional can receive is a referral, I welcome the opportunity to work with people like yourself.

 

 

 
PRIVILEGED AND CONFIDENTIAL 

This communication and any accompanying documents are confidential and privileged. They are intended for the sole use of the

addressee. If you receive this transmission in error, you are advised that any disclosure, copying, distribution, or the taking of any

action in reliance upon this communication is strictly prohibited. Moreover, any such disclosure shall not compromise or waive the

attorney-client, accountant-client, or other privileges as to this communication or otherwise. If you have received this communication

in error, please contact me at the above email address. Thank you. 

Disclaimer

Any accounting, business or tax advice contained in this communication, including attachments and enclosures, is not intended as a

thorough, in-depth analysis of specific issues, nor a substitute for a formal opinion, nor is it sufficient to avoid tax-related penalties. If

desired, SKE Group LLC would be pleased to perform the requisite research and provide you with a detailed written analysis. Such

an engagement may be the subject of a separate engagement letter that would define the scope and limits of the desired consultation

services.
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From: Sam Spitz <sam@skecpa.com> 
Sent: Tuesday, February 06, 2018 5:03 PM EST 
To: David Mitchell <djm@mitchellholdings.com> 
Subject: engagement letter 
Attachment(s): "lvlp eng letter.pdf" 

Attached is engagement letter for you to sign

 

Sam K. Spitz, Esq., CPA

sam@skecpa.com

 

 

www.skecpa.com

                         

16 Village Court

Hazlet, NJ 07730               

Direct    (732)  847-4623

General  (732) 761-1120                 

Fax        (732)  847-4426                

 

New York Office

General (212) 223-3230

Fax       (646)  292-5172

 

Visit our website http://www.skecpa.com for FREE Tax saving information.

 

The greatest compliment a professional can receive is a referral, I welcome the opportunity to work with people like yourself.

 

 

 
PRIVILEGED AND CONFIDENTIAL 

This communication and any accompanying documents are confidential and privileged. They are intended for the sole use of the

addressee. If you receive this transmission in error, you are advised that any disclosure, copying, distribution, or the taking of any

action in reliance upon this communication is strictly prohibited. Moreover, any such disclosure shall not compromise or waive the

attorney-client, accountant-client, or other privileges as to this communication or otherwise. If you have received this communication

in error, please contact me at the above email address. Thank you. 

Disclaimer

Any accounting, business or tax advice contained in this communication, including attachments and enclosures, is not intended as a

thorough, in-depth analysis of specific issues, nor a substitute for a formal opinion, nor is it sufficient to avoid tax-related penalties. If

desired, SKE Group LLC would be pleased to perform the requisite research and provide you with a detailed written analysis. Such

an engagement may be the subject of a separate engagement letter that would define the scope and limits of the desired consultation

services.
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2 Buck Lane 

Marlboro, ~ 07746 
Tel (732) 761-1120 

Fax (732) 907-1827 

January 15, 2008 

Mr. David Mitchell 

L VLP Holdings, LLC 
41 East 60th Street 

New York, NY 10019 

Dear Mr. Mitchell: 

SKE Group, LLC 
CERTIFIED PUBLIC ACCOUNTANTS 

41 East 60th Street 

New York, NY 10022 

(212) 223-3230 

(646) 292-5172 

We will prepare the federal and New York state partnership income tax returns for LVLP 
HOLDINGS, LLC for the year ended December 31, 2008. This firm is responsible for preparing 
only the returns listed above. We will not audit or verify the data you submit, although we may ask 
you to clarify it or furnish us with additional data. 

By your signature below you are confirming to us that, unless we are otherwise advised, the travel, 
entertainment, gifts, and related expenses are supported by the necessary records required under 
Section 274 of the Internal Revenue Code. If you have any questions as to the type of records 
required, please ask us for advice in that regard. 

You are also confirming that you will furnish us with all the information required for preparing the 
returns. All individual partners are responsible for submitting their individual K-1s to their own tax 
preparers for inclusion with their individual tax returns. 

We will use our professional judgment in preparing your returns. Whenever we are aware that a 
possibly applicable tax law is unclear or that there are conflicting interpretations of the law by 
authorities (e.g. , tax agencies and courts), we will explain the possible positions that may be taken on 
your return. In accordance with our professional standards, we will follow whatever position you 
request, as long as it is consistent with the codes, regulations, and interpretations that have been 
promulgated. If the Internal Revenue Service should later contest the position taken, there may be an 
assessment of additional tax plus interest and penalties. We assume no liability for any such 
additional penalties or assessments. In the event, however, that you ask us to take a tax position that 
in our professional judgment will not meet the applicable laws and standards as promulgated, we 
reserve the right to stop work and shall not be liable to you for any damages that occur as a result of 
ceasing to render services. 

The law provides for a penalty to be imposed when a taxpayer makes a substantial understatement of 
his or her tax liability. For partnerships and individual taxpayers, a substantial understatement exists 
when the understatement for the year exceeds the greater of 10 percent of the tax required to be 
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shown on the return or $5,000. The penalty is 20 percent of tax underpayment. Taxpayers other than 
"tax shelters" may seek to avoid all or part of the penalty by showing (1) that they acted in good 
faith and there was reasonable cause for the understatement, (2) that the understatement was based 
on substantial authority, or (3) that the relevant facts affecting the item's tax treatment were 
adequately disclosed on the return. A taxpayer is considered a "tax shelter" if its principal purpose is 
to avoid federal income tax. Because a partnership is an entity whose tax attributes flow through to 
its partners, the penalty for substantial understatement of tax relating to partnership items may be 
imposed on the partners. You agree to advise us if you wish disclosure to be made in your returns or 
if you desire us to identify or perform further research with respect to any material tax issues for the 
purpose of ascertaining whether, in our opinion, there is "substantial authority" for the position 
proposed to be taken on such issues in your returns. 

Our work in connection with the preparation of your partnership income tax returns does not include 
any procedures designed to discover fraud, defalcations, or other irregularities, should any exist. We 
will render such accounting and bookkeeping assistance as we find necessary for preparing the 
partnership income tax returns. 

Our fees for these services will be computed at our standard rates and will be billed as the work 
progresses. Invoices will be mailed monthly and are due when received. If we have not received 
payment within 30 days of our invoice, all work will be suspended until your account is brought 
current. 

The fee does not include responding to Internal Revenue Service inquiries, and the client 
understands that the tax preparer is not responsible for Internal Revenue Service disallowance of 
doubtful deductions or deductions unsupported by adequate documentation nor for resulting taxes, 
penalties, and interest. 

It is our policy to keep records related to this engagement for 3 years. However, SKE Group, LLC 
does not keep any original client records, so we will return those to you at the completion of the 
services rendered under this engagement. When records are returned to you, it is your responsibility 
to retain and protect your records for possible future use, including potential examination by any 
government or regulatory agencies. 

By your signature below, you acknowledge and agree that upon the expiration of the 3-year period 
SKE Group, LLC shall be free to destroy our records related to this engagement. 

If any dispute arises among the parties hereto, the parties agree to first try in good faith to settle the 
dispute by mediation administered by the American Arbitration Association under its Rules for 
Professional Accounting and Related Services Disputes before resorting to litigation. The costs of 
any mediation proceeding shall be shared equally by all parties. 

Client and accountant both agree that any dispute over fees charged by the accountant to the client 
will be submitted for resolution by arbitration in accordance with the Rules for Professional 
Accounting and Related Services Disputes of the American Arbitration Association. Such arbitration 
shall be binding and final. 
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IN AGREEING TO ARBITRATION, WE BOTH ACKNOWLEDGE THAT IN THE EVENT OF 

A DISPUTE OVER FEES CHARGED BY THE ACCOUNTANT, EACH OF US IS GIVING UP 

THE RIGHT TO HAVE THE DISPUTE DECIDED IN A COURT OF LAW BEFORE A JUDGE 

OR JURY AND INSTEAD WE ARE ACCEPTING THE USE OF ARBITRATION FOR 

RESOLUTION. 

We will be pleased to discuss this letter with you at your convenience. If the foregoing is acceptable 

to you, please sign the original copy of this letter in the space provided and return it to us in the 

enclosed envelope. 

Very truly yours, 

~ d;(J 
Sam Spitz, CPA 
SKE Group, LLC 

Accepted: 

LVLP HOLDINGS, LLC 
David Mitchell, Managing member 

Date 
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From: David Mitchell <djm@mitchellholdings.com> 
Sent: Tuesday, February 06, 2018 5:44 PM EST 
To: Samantha Gergen <sg@mitchellholdings.com> 
Subject: Fwd: engagement letter 
Attachment(s): "image001.jpg","ATT00001.htm","lvlp eng letter.pdf","ATT00002.htm" 

:::::::::::::::::::::::::::::::::::

DAVID MITCHELL

:::::::::::::::::::::::::::::::::::

Mitchell Holdings LLC 

745 Fifth Avenue  

New York NY 10151

USA

1212-486-4444

djm@mitchellholdings.com

Begin forwarded message:

From: Sam Spitz <sam@skecpa.com>

Date: February 6, 2018 at 5:03:19 PM EST

To: "David Mitchell (djm@mitchellholdings.com)" <djm@mitchellholdings.com>

Subject: engagement letter 

Attached is engagement letter for you to sign

 

Sam K. Spitz, Esq., CPA

sam@skecpa.com
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www.skecpa.com

                         

16 Village Court

Hazlet, NJ 07730               

Direct    (732)  847-4623

General  (732) 761-1120                 

Fax        (732)  847-4426                

 

New York Office

General (212) 223-3230

Fax       (646)  292-5172

 

Visit our website http://www.skecpa.com for FREE Tax saving information.

 

The greatest compliment a professional can receive is a referral, I welcome the opportunity to work with people like

yourself.

 

 

 

PRIVILEGED AND CONFIDENTIAL 

This communication and any accompanying documents are confidential and privileged. They are intended for the

sole use of the addressee. If you receive this transmission in error, you are advised that any disclosure, copying,

distribution, or the taking of any action in reliance upon this communication is strictly prohibited. Moreover, any

such disclosure shall not compromise or waive the attorney-client, accountant-client, or other privileges as to this

communication or otherwise. If you have received this communication in error, please contact me at the above

email address. Thank you.

Disclaimer

Any accounting, business or tax advice contained in this communication, including attachments and enclosures,

is not intended as a thorough, in-depth analysis of specific issues, nor a substitute for a formal opinion, nor is it

sufficient to avoid tax-related penalties. If desired, SKE Group LLC would be pleased to perform the requisite

research and provide you with a detailed written analysis. Such an engagement may be the subject of a separate

engagement letter that would define the scope and limits of the desired consultation services.

 

Mitch1189400

60033-0002
Case No.: A-16-740689-B

RA 008992



Mitch1189401

60033-0003
Case No.: A-16-740689-B

RA 008993



fd Business Co 

Mitch1189402

60033-0004
Case No.: A-16-740689-B

RA 008994



2 Buck Lane 

Marlboro, ~ 07746 
Tel (732) 761-1120 

Fax (732) 907-1827 

January 15, 2008 

Mr. David Mitchell 

L VLP Holdings, LLC 
41 East 60th Street 

New York, NY 10019 

Dear Mr. Mitchell: 

SKE Group, LLC 
CERTIFIED PUBLIC ACCOUNTANTS 

41 East 60th Street 

New York, NY 10022 

(212) 223-3230 

(646) 292-5172 

We will prepare the federal and New York state partnership income tax returns for LVLP 
HOLDINGS, LLC for the year ended December 31, 2008. This firm is responsible for preparing 
only the returns listed above. We will not audit or verify the data you submit, although we may ask 
you to clarify it or furnish us with additional data. 

By your signature below you are confirming to us that, unless we are otherwise advised, the travel, 
entertainment, gifts, and related expenses are supported by the necessary records required under 
Section 274 of the Internal Revenue Code. If you have any questions as to the type of records 
required, please ask us for advice in that regard. 

You are also confirming that you will furnish us with all the information required for preparing the 
returns. All individual partners are responsible for submitting their individual K-1s to their own tax 
preparers for inclusion with their individual tax returns. 

We will use our professional judgment in preparing your returns. Whenever we are aware that a 
possibly applicable tax law is unclear or that there are conflicting interpretations of the law by 
authorities (e.g. , tax agencies and courts), we will explain the possible positions that may be taken on 
your return. In accordance with our professional standards, we will follow whatever position you 
request, as long as it is consistent with the codes, regulations, and interpretations that have been 
promulgated. If the Internal Revenue Service should later contest the position taken, there may be an 
assessment of additional tax plus interest and penalties. We assume no liability for any such 
additional penalties or assessments. In the event, however, that you ask us to take a tax position that 
in our professional judgment will not meet the applicable laws and standards as promulgated, we 
reserve the right to stop work and shall not be liable to you for any damages that occur as a result of 
ceasing to render services. 

The law provides for a penalty to be imposed when a taxpayer makes a substantial understatement of 
his or her tax liability. For partnerships and individual taxpayers, a substantial understatement exists 
when the understatement for the year exceeds the greater of 10 percent of the tax required to be 
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shown on the return or $5,000. The penalty is 20 percent of tax underpayment. Taxpayers other than 
"tax shelters" may seek to avoid all or part of the penalty by showing (1) that they acted in good 
faith and there was reasonable cause for the understatement, (2) that the understatement was based 
on substantial authority, or (3) that the relevant facts affecting the item's tax treatment were 
adequately disclosed on the return. A taxpayer is considered a "tax shelter" if its principal purpose is 
to avoid federal income tax. Because a partnership is an entity whose tax attributes flow through to 
its partners, the penalty for substantial understatement of tax relating to partnership items may be 
imposed on the partners. You agree to advise us if you wish disclosure to be made in your returns or 
if you desire us to identify or perform further research with respect to any material tax issues for the 
purpose of ascertaining whether, in our opinion, there is "substantial authority" for the position 
proposed to be taken on such issues in your returns. 

Our work in connection with the preparation of your partnership income tax returns does not include 
any procedures designed to discover fraud, defalcations, or other irregularities, should any exist. We 
will render such accounting and bookkeeping assistance as we find necessary for preparing the 
partnership income tax returns. 

Our fees for these services will be computed at our standard rates and will be billed as the work 
progresses. Invoices will be mailed monthly and are due when received. If we have not received 
payment within 30 days of our invoice, all work will be suspended until your account is brought 
current. 

The fee does not include responding to Internal Revenue Service inquiries, and the client 
understands that the tax preparer is not responsible for Internal Revenue Service disallowance of 
doubtful deductions or deductions unsupported by adequate documentation nor for resulting taxes, 
penalties, and interest. 

It is our policy to keep records related to this engagement for 3 years. However, SKE Group, LLC 
does not keep any original client records, so we will return those to you at the completion of the 
services rendered under this engagement. When records are returned to you, it is your responsibility 
to retain and protect your records for possible future use, including potential examination by any 
government or regulatory agencies. 

By your signature below, you acknowledge and agree that upon the expiration of the 3-year period 
SKE Group, LLC shall be free to destroy our records related to this engagement. 

If any dispute arises among the parties hereto, the parties agree to first try in good faith to settle the 
dispute by mediation administered by the American Arbitration Association under its Rules for 
Professional Accounting and Related Services Disputes before resorting to litigation. The costs of 
any mediation proceeding shall be shared equally by all parties. 

Client and accountant both agree that any dispute over fees charged by the accountant to the client 
will be submitted for resolution by arbitration in accordance with the Rules for Professional 
Accounting and Related Services Disputes of the American Arbitration Association. Such arbitration 
shall be binding and final. 

Mitch1189404
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IN AGREEING TO ARBITRATION, WE BOTH ACKNOWLEDGE THAT IN THE EVENT OF 

A DISPUTE OVER FEES CHARGED BY THE ACCOUNTANT, EACH OF US IS GIVING UP 

THE RIGHT TO HAVE THE DISPUTE DECIDED IN A COURT OF LAW BEFORE A JUDGE 

OR JURY AND INSTEAD WE ARE ACCEPTING THE USE OF ARBITRATION FOR 

RESOLUTION. 

We will be pleased to discuss this letter with you at your convenience. If the foregoing is acceptable 

to you, please sign the original copy of this letter in the space provided and return it to us in the 

enclosed envelope. 

Very truly yours, 

~ d;(J 
Sam Spitz, CPA 
SKE Group, LLC 

Accepted: 

LVLP HOLDINGS, LLC 
David Mitchell, Managing member 

Date 

Mitch1189405
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From: David Mitchell <djm@mitchellholdings.com> 
Sent: Tuesday, February 06, 2018 5:03 PM EST 
To: Samantha Gergen <sg@mitchellholdings.com> 
Subject: Fwd: engagement letter 
Attachment(s): "image001.jpg","ATT00001.htm","lvlp eng letter.pdf","ATT00002.htm" 

Print

:::::::::::::::::::::::::::::::::::

DAVID MITCHELL

:::::::::::::::::::::::::::::::::::

Mitchell Holdings LLC 

745 Fifth Avenue  

New York NY 10151

USA

1212-486-4444

djm@mitchellholdings.com

Begin forwarded message:

From: Sam Spitz <sam@skecpa.com>

Date: February 6, 2018 at 5:03:19 PM EST

To: "David Mitchell (djm@mitchellholdings.com)" <djm@mitchellholdings.com>

Subject: engagement letter 

Attached is engagement letter for you to sign

 

Sam K. Spitz, Esq., CPA

sam@skecpa.com

 

Mitch1189392

60034-0001
Case No.: A-16-740689-B

RA 008998



 

www.skecpa.com

                         

16 Village Court

Hazlet, NJ 07730               

Direct    (732)  847-4623

General  (732) 761-1120                 

Fax        (732)  847-4426                

 

New York Office

General (212) 223-3230

Fax       (646)  292-5172

 

Visit our website http://www.skecpa.com for FREE Tax saving information.

 

The greatest compliment a professional can receive is a referral, I welcome the opportunity to work with people like

yourself.

 

 

 

PRIVILEGED AND CONFIDENTIAL 

This communication and any accompanying documents are confidential and privileged. They are intended for the

sole use of the addressee. If you receive this transmission in error, you are advised that any disclosure, copying,

distribution, or the taking of any action in reliance upon this communication is strictly prohibited. Moreover, any

such disclosure shall not compromise or waive the attorney-client, accountant-client, or other privileges as to this

communication or otherwise. If you have received this communication in error, please contact me at the above

email address. Thank you.

Disclaimer

Any accounting, business or tax advice contained in this communication, including attachments and enclosures,

is not intended as a thorough, in-depth analysis of specific issues, nor a substitute for a formal opinion, nor is it

sufficient to avoid tax-related penalties. If desired, SKE Group LLC would be pleased to perform the requisite

research and provide you with a detailed written analysis. Such an engagement may be the subject of a separate

engagement letter that would define the scope and limits of the desired consultation services.

 

Mitch1189393
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Mitch1189394
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fd Business Co 

Mitch1189395
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2 Buck Lane 

Marlboro, ~ 07746 
Tel (732) 761-1120 

Fax (732) 907-1827 

January 15, 2008 

Mr. David Mitchell 

L VLP Holdings, LLC 
41 East 60th Street 

New York, NY 10019 

Dear Mr. Mitchell: 

SKE Group, LLC 
CERTIFIED PUBLIC ACCOUNTANTS 

41 East 60th Street 

New York, NY 10022 

(212) 223-3230 

(646) 292-5172 

We will prepare the federal and New York state partnership income tax returns for LVLP 
HOLDINGS, LLC for the year ended December 31, 2008. This firm is responsible for preparing 
only the returns listed above. We will not audit or verify the data you submit, although we may ask 
you to clarify it or furnish us with additional data. 

By your signature below you are confirming to us that, unless we are otherwise advised, the travel, 
entertainment, gifts, and related expenses are supported by the necessary records required under 
Section 274 of the Internal Revenue Code. If you have any questions as to the type of records 
required, please ask us for advice in that regard. 

You are also confirming that you will furnish us with all the information required for preparing the 
returns. All individual partners are responsible for submitting their individual K-1s to their own tax 
preparers for inclusion with their individual tax returns. 

We will use our professional judgment in preparing your returns. Whenever we are aware that a 
possibly applicable tax law is unclear or that there are conflicting interpretations of the law by 
authorities (e.g. , tax agencies and courts), we will explain the possible positions that may be taken on 
your return. In accordance with our professional standards, we will follow whatever position you 
request, as long as it is consistent with the codes, regulations, and interpretations that have been 
promulgated. If the Internal Revenue Service should later contest the position taken, there may be an 
assessment of additional tax plus interest and penalties. We assume no liability for any such 
additional penalties or assessments. In the event, however, that you ask us to take a tax position that 
in our professional judgment will not meet the applicable laws and standards as promulgated, we 
reserve the right to stop work and shall not be liable to you for any damages that occur as a result of 
ceasing to render services. 

The law provides for a penalty to be imposed when a taxpayer makes a substantial understatement of 
his or her tax liability. For partnerships and individual taxpayers, a substantial understatement exists 
when the understatement for the year exceeds the greater of 10 percent of the tax required to be 

Mitch1189396

60034-0005
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shown on the return or $5,000. The penalty is 20 percent of tax underpayment. Taxpayers other than 
"tax shelters" may seek to avoid all or part of the penalty by showing (1) that they acted in good 
faith and there was reasonable cause for the understatement, (2) that the understatement was based 
on substantial authority, or (3) that the relevant facts affecting the item's tax treatment were 
adequately disclosed on the return. A taxpayer is considered a "tax shelter" if its principal purpose is 
to avoid federal income tax. Because a partnership is an entity whose tax attributes flow through to 
its partners, the penalty for substantial understatement of tax relating to partnership items may be 
imposed on the partners. You agree to advise us if you wish disclosure to be made in your returns or 
if you desire us to identify or perform further research with respect to any material tax issues for the 
purpose of ascertaining whether, in our opinion, there is "substantial authority" for the position 
proposed to be taken on such issues in your returns. 

Our work in connection with the preparation of your partnership income tax returns does not include 
any procedures designed to discover fraud, defalcations, or other irregularities, should any exist. We 
will render such accounting and bookkeeping assistance as we find necessary for preparing the 
partnership income tax returns. 

Our fees for these services will be computed at our standard rates and will be billed as the work 
progresses. Invoices will be mailed monthly and are due when received. If we have not received 
payment within 30 days of our invoice, all work will be suspended until your account is brought 
current. 

The fee does not include responding to Internal Revenue Service inquiries, and the client 
understands that the tax preparer is not responsible for Internal Revenue Service disallowance of 
doubtful deductions or deductions unsupported by adequate documentation nor for resulting taxes, 
penalties, and interest. 

It is our policy to keep records related to this engagement for 3 years. However, SKE Group, LLC 
does not keep any original client records, so we will return those to you at the completion of the 
services rendered under this engagement. When records are returned to you, it is your responsibility 
to retain and protect your records for possible future use, including potential examination by any 
government or regulatory agencies. 

By your signature below, you acknowledge and agree that upon the expiration of the 3-year period 
SKE Group, LLC shall be free to destroy our records related to this engagement. 

If any dispute arises among the parties hereto, the parties agree to first try in good faith to settle the 
dispute by mediation administered by the American Arbitration Association under its Rules for 
Professional Accounting and Related Services Disputes before resorting to litigation. The costs of 
any mediation proceeding shall be shared equally by all parties. 

Client and accountant both agree that any dispute over fees charged by the accountant to the client 
will be submitted for resolution by arbitration in accordance with the Rules for Professional 
Accounting and Related Services Disputes of the American Arbitration Association. Such arbitration 
shall be binding and final. 

Mitch1189397

60034-0006
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RA 009003



IN AGREEING TO ARBITRATION, WE BOTH ACKNOWLEDGE THAT IN THE EVENT OF 

A DISPUTE OVER FEES CHARGED BY THE ACCOUNTANT, EACH OF US IS GIVING UP 

THE RIGHT TO HAVE THE DISPUTE DECIDED IN A COURT OF LAW BEFORE A JUDGE 

OR JURY AND INSTEAD WE ARE ACCEPTING THE USE OF ARBITRATION FOR 

RESOLUTION. 

We will be pleased to discuss this letter with you at your convenience. If the foregoing is acceptable 

to you, please sign the original copy of this letter in the space provided and return it to us in the 

enclosed envelope. 

Very truly yours, 

~ d;(J 
Sam Spitz, CPA 
SKE Group, LLC 

Accepted: 

LVLP HOLDINGS, LLC 
David Mitchell, Managing member 

Date 

Mitch1189398
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From: Samantha Gergen <sg@mitchellholdings.com> 
Sent: Wednesday, February 07, 2018 10:44 AM EST 
To: sam@skecpa.com <sam@skecpa.com> 
CC: David Mitchell <djm@mitchellholdings.com> 
Subject: Re: engagement letter 
Attachment(s): "lvlp eng letter signed.pdf" 

Please find attached signed letter.

 

Thank you

 
 

 

Samantha Gergen

Mitchell Holdings LLC

745 Fifth Avenue, Fifth Floor

New York, NY 10151

212.486.4444 (p)

212.320.0474 (f) 

sg@mitchellholdings.com

 

From: Sam Spitz <sam@skecpa.com>

Date: February 6, 2018 at 5:03:19 PM EST

To: "David Mitchell (djm@mitchellholdings.com)" <djm@mitchellholdings.com>

Subject: engagement letter

Attached is engagement letter for you to sign

 

Sam K. Spitz, Esq., CPA

sam@skecpa.com

 

Mitch1173925
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SKE Group, LLC 
CERTIFIED PUBLIC ACCOUNTANTS 

2 Buck Lane 

Marlboro, NJ 07746 

Tel (732) 761-1120 

Fax (732) 907-1827 

41 East 60th Street 

New York, NY 10022 

(212) 228-3230 

(646) 292.5172 

January 15, 2008 

Mr. David Mitchell 

LVLP Holdings, LLC 

41 East Street 

New York, NY 10019 

Dear Mr. Mitchell: 

We will prepare the federal and New York state partnership income tax returns for LVLP 

HOLDINGS, LLC for the year ended December 31, 2008. This firm is responsible for preparing 

only the retums listed above. We will not audit or verify the data you submit, although we may ask 

you to clarify it or furnish us with additional data. 

By your signature below you are confirming to us that, unless we are otherwise advised, the travel, 

entertainment, gifts, and related expenses are supported by the necessary records required under 

Section 274 of the Intemal Revenue Code. If you have any questions as to the type of records 

required, please ask us for advice in that regard. 

You are also confirming that you will furnish us with all the information required for preparing the 

returns. All individual partners are responsible for submitting their individual K-1s to their own tax 

preparers for inclusion with their individual tax returns. 

We will use our professional judgment in preparing your retums. Whenever we are aware that a 

possibly applicable tax law is unclear or that there are conflicting interpretations of the law by 

authorities (e.g., tax agencies and courts), we will explain the possible positions that may be taken on 

your return. In accordance with our professional standards, we will follow whatever position you 

request, as long as it is consistent with the codes, regulations, and interpretations that have been 

promulgated. If the Internal Revenue Service should later contest the position taken, there may be an 

assessment of additional tax plus interest and penalties. We assume no liability for any such 

additional penalties or assessments. In the event, however, that you ask us to take a tax position that 

in our professional judgment will not meet the applicable laws and standards as promulgated, we 

reserve the right to stop work and shall not be liable to you for any damages that occur as a result of 

ceasing to render services. 

The law provides for a penalty to be imposed when a taxpayer makes a substantial understatement of 

his or her tax liability. For partnerships and individual taxpayers, a substantial understatement exists 

when the understatement for the year exceeds the greater of 10 percent of the tax required to be 

Mitch1173926
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shown on the return or $5,000. The penalty is 20 percent of tax underpayment. Taxpayers other than 

“tax shelters” may seek to avoid all or part of the penalty by showing (1) that they acted in good 

faith and there was reasonable cause for the understatement, (2) that the understatement was based 

on substantia! authority, or (3) that the relevant facts affecting the item’s tax treatment were 

adequately disclosed on the return, A taxpayer is considered a “tax shelter” if its principal purpose is 

to avoid federal income tax. Because a partnership is an entity whose tax attributes flow through to 

its partners, the penalty for substantial understatement of tax relating to partnership items may be 

imposed on the partners. You agree to advise us if you wish disclosure to be made in your returns or 

if you desire us to identify or perform further research with respect to any material tax issues for the 

purpose of ascertaining whether, in our opinion, there is “substantial authority” for the position 

proposed to be taken on such issues in your returns. 

Our work in connection with the preparation of your partnership income tax returns does not include 

any procedures designed to discover fraud, defalcations, or other irregularities, should any exist. We 

will render such accounting and bookkeeping assistance as we find necessary for preparing the 

partnership income tax returns. 

Our fees for these services will be computed at our standard rates and will be billed as the work 

progresses. Invoices will be mailed monthly and are due when received. If we have not received 

payment within 30 days of our invoice, all work will be suspended until your account is brought 

current. 

The fee does not include responding to Internal Revenue Service inquiries, and the client 

understands that the tax preparer is not responsible for Internal Revenue Service disallowance of 

doubtful deductions or deductions unsupported by adequate documentation nor for resulting taxes, 

penalties, and interest. 

It is our policy to keep records related to this engagement for 3 years. However, SKE Group, LLC 

does not keep any original client records, so we will return those to you at the completion of the 

services rendered under this engagement. When records are returned to you, it is your responsibility 

to retain and protect your records for possible future use, including potential examination by any 

government or regulatory agencies. 

By your signature below, you acknowledge and agree that upon the expiration of the 3-year period 

SKE Group, LLC shall be free to destroy our records related to this engagement. 

If any dispute arises among the parties hereto, the parties agree to first try in good faith to settle the 

dispute by mediation administered by the American Arbitration Association under its Rules for 

Professional Accounting and Related Services Disputes before resorting to litigation. The costs of 

any mediation proceeding shall be shared equally by all parties. 

Client and accountant both agree that any dispute over fees charged by the accountant to the client 

will be submitted for resolution by arbitration in accordance with the Rules for Professional 

Accounting and Related Services Disputes of the American Arbitration Association. Such arbitration 

shall be binding and final. 

Mitch1173927
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IN AGREEING TO ARBITRATION, WE BOTH ACKNOWLEDGE THAT IN THE EVENT OF 

A DISPUTE OVER FEES CHARGED BY THE ACCOUNTANT, EACH OF US IS GIVING UP 

THE RIGHT TO HAVE THE DISPUTE DECIDED IN A COURT OF LAW BEFORE A JUDGE 

OR JURY AND INSTEAD WE ARE ACCEPTING THE USE OF ARBITRATION FOR 

RESOLUTION. 

We will be pleased to discuss this letter with you at your convenience. If the foregoing is acceptable 

to you, please sign the original copy of this letter in the space provided and return it to us in the 

enclosed envelope. 

Very truly yours, 

Sam Spitz, CPA 

SKE Group, LLC 

Accepted: Cl 

LVLP HOLDINGS, LLC 

David Mitchell, Managing member 

(-15-6F 

Date 

Mitch1173928

60035-0004
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From: Sam Spitz <sam@skecpa.com> 
Sent: Thursday, February 22, 2018 3:07 PM EST 
To: David Mitchell <djm@mitchellholdings.com> 
Subject: letter 
Attachment(s): "LVLP ENG LETTER 2017.doc" 

Please sign page 3 , do not date, and send me 4 pages signed, thank you

 

Sam K. Spitz, Esq., CPA

sam@skecpa.com

 

 

www.skecpa.com

                         

16 Village Court

Hazlet, NJ 07730               

Direct    (732)  847-4623

General  (732) 761-1120                 

Fax        (732)  847-4426                

 

New York Office

General (212) 223-3230

Fax       (646)  292-5172

 

Visit our website http://www.skecpa.com for FREE Tax saving information.

 

The greatest compliment a professional can receive is a referral, I welcome the opportunity to work with people like yourself.

 

 

 
PRIVILEGED AND CONFIDENTIAL 

This communication and any accompanying documents are confidential and privileged. They are intended for the sole use of the

addressee. If you receive this transmission in error, you are advised that any disclosure, copying, distribution, or the taking of any

action in reliance upon this communication is strictly prohibited. Moreover, any such disclosure shall not compromise or waive the

attorney-client, accountant-client, or other privileges as to this communication or otherwise. If you have received this communication

in error, please contact me at the above email address. Thank you. 

Disclaimer

Any accounting, business or tax advice contained in this communication, including attachments and enclosures, is not intended as a

thorough, in-depth analysis of specific issues, nor a substitute for a formal opinion, nor is it sufficient to avoid tax-related penalties. If

desired, SKE Group LLC would be pleased to perform the requisite research and provide you with a detailed written analysis. Such

an engagement may be the subject of a separate engagement letter that would define the scope and limits of the desired consultation

services.

 

Mitch1172910
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January 15, 2008

Mr. David Mitchell
LVLP Holdings, LLC
41 East 60th Street
New York, NY 10019

Dear Mr. Mitchell:

We will prepare the federal and New York state partnership income tax returns for LVLP 
HOLDINGS, LLC for the year ended December 31, 2008. This firm is responsible for preparing 
only the returns listed above. We will not audit or verify the data you submit, although we may ask 
you to clarify it or furnish us with additional data.

By your signature below you are confirming to us that, unless we are otherwise advised, the travel, 
entertainment, gifts, and related expenses are supported by the necessary records required under 
Section 274 of the Internal Revenue Code. If you have any questions as to the type of records 
required, please ask us for advice in that regard.

You are also confirming that you will furnish us with all the information required for preparing the 
returns. All individual partners are responsible for submitting their individual K-1s to their own tax 
preparers for inclusion with their individual tax returns.

We will use our professional judgment in preparing your returns. Whenever we are aware that a 
possibly applicable tax law is unclear or that there are conflicting interpretations of the law by 
authorities (e.g., tax agencies and courts), we will explain the possible positions that may be taken on 
your return. In accordance with our professional standards, we will follow whatever position you 
request, as long as it is consistent with the codes, regulations, and interpretations that have been 
promulgated. If the Internal Revenue Service should later contest the position taken, there may be an 
assessment of additional tax plus interest and penalties. We assume no liability for any such 
additional penalties or assessments. In the event, however, that you ask us to take a tax position that 
in our professional judgment will not meet the applicable laws and standards as promulgated, we 
reserve the right to stop work and shall not be liable to you for any damages that occur as a result of 
ceasing to render services.

The law provides for a penalty to be imposed when a taxpayer makes a substantial understatement of 
his or her tax liability. For partnerships and individual taxpayers, a substantial understatement exists 
when the understatement for the year exceeds the greater of 10 percent of the tax required to be 

Mitch1172911
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shown on the return or $5,000. The penalty is 20 percent of tax underpayment. Taxpayers other than 
“tax shelters” may seek to avoid all or part of the penalty by showing (1) that they acted in good 
faith and there was reasonable cause for the understatement, (2) that the understatement was based 
on substantial authority, or (3) that the relevant facts affecting the item's tax treatment were 
adequately disclosed on the return. A taxpayer is considered a “tax shelter” if its principal purpose is 
to avoid federal income tax. Because a partnership is an entity whose tax attributes flow through to 
its partners, the penalty for substantial understatement of tax relating to partnership items may be 
imposed on the partners. You agree to advise us if you wish disclosure to be made in your returns or 
if you desire us to identify or perform further research with respect to any material tax issues for the 
purpose of ascertaining whether, in our opinion, there is “substantial authority” for the position 
proposed to be taken on such issues in your returns.

Our work in connection with the preparation of your partnership income tax returns does not include 
any procedures designed to discover fraud, defalcations, or other irregularities, should any exist. We 
will render such accounting and bookkeeping assistance as we find necessary for preparing the 
partnership income tax returns.

Our fees for these services will be computed at our standard rates and will be billed as the work 
progresses. Invoices will be mailed monthly and are due when received. If we have not received 
payment within 30 days of our invoice, all work will be suspended until your account is brought 
current.

The fee does not include responding to Internal Revenue Service inquiries, and the client 
understands that the tax preparer is not responsible for Internal Revenue Service disallowance of 
doubtful deductions or deductions unsupported by adequate documentation nor for resulting taxes, 
penalties, and interest.

It is our policy to keep records related to this engagement for 3 years. However, SKE Group, LLC 
does not keep any original client records, so we will return those to you at the completion of the 
services rendered under this engagement. When records are returned to you, it is your responsibility 
to retain and protect your records for possible future use, including potential examination by any 
government or regulatory agencies.

By your signature below, you acknowledge and agree that upon the expiration of the 3-year period 
SKE Group, LLC shall be free to destroy our records related to this engagement.

If any dispute arises among the parties hereto, the parties agree to first try in good faith to settle the 
dispute by mediation administered by the American Arbitration Association under its Rules for 
Professional Accounting and Related Services Disputes before resorting to litigation. The costs of 
any mediation proceeding shall be shared equally by all parties.

Client and accountant both agree that any dispute over fees charged by the accountant to the client 
will be submitted for resolution by arbitration in accordance with the Rules for Professional 
Accounting and Related Services Disputes of the American Arbitration Association. Such arbitration 
shall be binding and final. 

Mitch1172912
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IN AGREEING TO ARBITRATION, WE BOTH ACKNOWLEDGE THAT IN THE EVENT OF 
A DISPUTE OVER FEES CHARGED BY THE ACCOUNTANT, EACH OF US IS GIVING UP 
THE RIGHT TO HAVE THE DISPUTE DECIDED IN A COURT OF LAW BEFORE A JUDGE 
OR JURY AND INSTEAD WE ARE ACCEPTING THE USE OF ARBITRATION FOR 
RESOLUTION.

We will be pleased to discuss this letter with you at your convenience. If the foregoing is acceptable 
to you, please sign the original copy of this letter in the space provided and return it to us in the 
enclosed envelope.

Very truly yours,

______________________________
Sam Spitz, CPA
SKE Group, LLC

Accepted:

______________________________
LVLP HOLDINGS, LLC
David Mitchell, Managing member

______________________________
Date

Mitch1172913
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From: Niv Harizman <niv.harizman@tytocapital.com> 
Sent: Wednesday, January 31, 2018 11:15 AM EST 
To: David Mitchell <djm@mitchellholdings.com> 
Subject: Letter 
Attachment(s): "TytoDJM-LOI.docx" 

Take a look, make any comments and let me know what you think…  Also, if you can have your assistant help with the

pagination, would appreciate that. Niv

Niv Harizman, Managing Partner

Tyto Capital Partners LLC

65 Locust Avenue, Suite 300

New Canaan, CT 06840

Tel: +1-203-204-1295

Fax: +1-203-341-8868

Mobile: +1-917-907-1011

Int’l Mobile: +972-54-931-2492

niv.harizman@tytocapital.com 

http://tytocapital.com/ 

Mitch1172914
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From: David Mitchell on behalf of David Mitchell <djm@mitchellholdings.com> 
Sent: Thursday, February 22, 2018 3:14 PM EST 
To: Samantha Gergen <sg@mitchellholdings.com> 
BCC: David Mitchell <djm@mitchellholdings.com> 
Subject: Fwd: letter 
Attachment(s): "image001.jpg","ATT00001.htm","LVLP ENG LETTER 2017.doc","ATT00002.htm" 

:::::::::::::::::::::::::::::::::::

DAVID MITCHELL

:::::::::::::::::::::::::::::::::::

Mitchell Holdings LLC 

745 Fifth Avenue  

New York NY 10151

USA

1212-486-4444

djm@mitchellholdings.com

Begin forwarded message:

From: Sam Spitz <sam@skecpa.com>

Date: February 22, 2018 at 3:07:20 PM EST

To: "David Mitchell (djm@mitchellholdings.com)" <djm@mitchellholdings.com>

Subject: letter 

Please sign page 3 , do not date, and send me 4 pages signed, thank you

 

Sam K. Spitz, Esq., CPA

sam@skecpa.com

 

Mitch1177461
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www.skecpa.com

                         

16 Village Court

Hazlet, NJ 07730               

Direct    (732)  847-4623

General  (732) 761-1120                 

Fax        (732)  847-4426                

 

New York Office

General (212) 223-3230

Fax       (646)  292-5172

 

Visit our website http://www.skecpa.com for FREE Tax saving information.

 

The greatest compliment a professional can receive is a referral, I welcome the opportunity to work with people like

yourself.

 

 

 

PRIVILEGED AND CONFIDENTIAL 

This communication and any accompanying documents are confidential and privileged. They are intended for the

sole use of the addressee. If you receive this transmission in error, you are advised that any disclosure, copying,

distribution, or the taking of any action in reliance upon this communication is strictly prohibited. Moreover, any

such disclosure shall not compromise or waive the attorney-client, accountant-client, or other privileges as to this

communication or otherwise. If you have received this communication in error, please contact me at the above

email address. Thank you.

Disclaimer

Any accounting, business or tax advice contained in this communication, including attachments and enclosures,

is not intended as a thorough, in-depth analysis of specific issues, nor a substitute for a formal opinion, nor is it

sufficient to avoid tax-related penalties. If desired, SKE Group LLC would be pleased to perform the requisite

research and provide you with a detailed written analysis. Such an engagement may be the subject of a separate

engagement letter that would define the scope and limits of the desired consultation services.
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January 15, 2008

Mr. David Mitchell
LVLP Holdings, LLC
41 East 60th Street
New York, NY 10019

Dear Mr. Mitchell:

We will prepare the federal and New York state partnership income tax returns for LVLP 
HOLDINGS, LLC for the year ended December 31, 2008. This firm is responsible for preparing 
only the returns listed above. We will not audit or verify the data you submit, although we may ask 
you to clarify it or furnish us with additional data.

By your signature below you are confirming to us that, unless we are otherwise advised, the travel, 
entertainment, gifts, and related expenses are supported by the necessary records required under 
Section 274 of the Internal Revenue Code. If you have any questions as to the type of records 
required, please ask us for advice in that regard.

You are also confirming that you will furnish us with all the information required for preparing the 
returns. All individual partners are responsible for submitting their individual K-1s to their own tax 
preparers for inclusion with their individual tax returns.

We will use our professional judgment in preparing your returns. Whenever we are aware that a 
possibly applicable tax law is unclear or that there are conflicting interpretations of the law by 
authorities (e.g., tax agencies and courts), we will explain the possible positions that may be taken on 
your return. In accordance with our professional standards, we will follow whatever position you 
request, as long as it is consistent with the codes, regulations, and interpretations that have been 
promulgated. If the Internal Revenue Service should later contest the position taken, there may be an 
assessment of additional tax plus interest and penalties. We assume no liability for any such 
additional penalties or assessments. In the event, however, that you ask us to take a tax position that 
in our professional judgment will not meet the applicable laws and standards as promulgated, we 
reserve the right to stop work and shall not be liable to you for any damages that occur as a result of 
ceasing to render services.

The law provides for a penalty to be imposed when a taxpayer makes a substantial understatement of 
his or her tax liability. For partnerships and individual taxpayers, a substantial understatement exists 
when the understatement for the year exceeds the greater of 10 percent of the tax required to be 
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shown on the return or $5,000. The penalty is 20 percent of tax underpayment. Taxpayers other than 
“tax shelters” may seek to avoid all or part of the penalty by showing (1) that they acted in good 
faith and there was reasonable cause for the understatement, (2) that the understatement was based 
on substantial authority, or (3) that the relevant facts affecting the item's tax treatment were 
adequately disclosed on the return. A taxpayer is considered a “tax shelter” if its principal purpose is 
to avoid federal income tax. Because a partnership is an entity whose tax attributes flow through to 
its partners, the penalty for substantial understatement of tax relating to partnership items may be 
imposed on the partners. You agree to advise us if you wish disclosure to be made in your returns or 
if you desire us to identify or perform further research with respect to any material tax issues for the 
purpose of ascertaining whether, in our opinion, there is “substantial authority” for the position 
proposed to be taken on such issues in your returns.

Our work in connection with the preparation of your partnership income tax returns does not include 
any procedures designed to discover fraud, defalcations, or other irregularities, should any exist. We 
will render such accounting and bookkeeping assistance as we find necessary for preparing the 
partnership income tax returns.

Our fees for these services will be computed at our standard rates and will be billed as the work 
progresses. Invoices will be mailed monthly and are due when received. If we have not received 
payment within 30 days of our invoice, all work will be suspended until your account is brought 
current.

The fee does not include responding to Internal Revenue Service inquiries, and the client 
understands that the tax preparer is not responsible for Internal Revenue Service disallowance of 
doubtful deductions or deductions unsupported by adequate documentation nor for resulting taxes, 
penalties, and interest.

It is our policy to keep records related to this engagement for 3 years. However, SKE Group, LLC 
does not keep any original client records, so we will return those to you at the completion of the 
services rendered under this engagement. When records are returned to you, it is your responsibility 
to retain and protect your records for possible future use, including potential examination by any 
government or regulatory agencies.

By your signature below, you acknowledge and agree that upon the expiration of the 3-year period 
SKE Group, LLC shall be free to destroy our records related to this engagement.

If any dispute arises among the parties hereto, the parties agree to first try in good faith to settle the 
dispute by mediation administered by the American Arbitration Association under its Rules for 
Professional Accounting and Related Services Disputes before resorting to litigation. The costs of 
any mediation proceeding shall be shared equally by all parties.

Client and accountant both agree that any dispute over fees charged by the accountant to the client 
will be submitted for resolution by arbitration in accordance with the Rules for Professional 
Accounting and Related Services Disputes of the American Arbitration Association. Such arbitration 
shall be binding and final. 
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IN AGREEING TO ARBITRATION, WE BOTH ACKNOWLEDGE THAT IN THE EVENT OF 
A DISPUTE OVER FEES CHARGED BY THE ACCOUNTANT, EACH OF US IS GIVING UP 
THE RIGHT TO HAVE THE DISPUTE DECIDED IN A COURT OF LAW BEFORE A JUDGE 
OR JURY AND INSTEAD WE ARE ACCEPTING THE USE OF ARBITRATION FOR 
RESOLUTION.

We will be pleased to discuss this letter with you at your convenience. If the foregoing is acceptable 
to you, please sign the original copy of this letter in the space provided and return it to us in the 
enclosed envelope.

Very truly yours,

______________________________
Sam Spitz, CPA
SKE Group, LLC

Accepted:

______________________________
LVLP HOLDINGS, LLC
David Mitchell, Managing member

______________________________
Date
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From: Samantha Gergen <sg@mitchellholdings.com> 
Sent: Thursday, February 22, 2018 4:50 PM EST 
To: sam@skecpa.com <sam@skecpa.com> 
CC: David Mitchell <djm@mitchellholdings.com> 
Subject: Re: letter 
Attachment(s): "LVLP Eng Letter Signature Pages" 

Please find 4 signature pages attached.

 
 

 

Samantha Gergen

Mitchell Holdings LLC

745 Fifth Avenue, Fifth Floor

New York, NY 10151

212.486.4444 (p)

212.320.0474 (f) 

sg@mitchellholdings.com

 

From: Sam Spitz <sam@skecpa.com>

Date: February 22, 2018 at 3:07:20 PM EST

To: "David Mitchell (djm@mitchellholdings.com)" <djm@mitchellholdings.com>

Subject: letter

Please sign page 3 , do not date, and send me 4 pages signed, thank you

 

Sam K. Spitz, Esq., CPA

sam@skecpa.com
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IN AGREEING TO ARBITRATION, WE BOTH ACKNOWLEDGE THAT IN THE EVENT OF 

A DISPUTE OVER FEES CHARGED BY THE ACCOUNTANT, EACH OF US IS GIVING UP 

THE RIGHT TO HAVE THE DISPUTE DECIDED IN A COURT OF LAW BEFORE A JUDGE 

OR JURY AND INSTEAD WE ARE ACCEPTING THE USE OF ARBITRATION FOR 

RESOLUTION. 

We will be pleased to discuss this letter with you at your convenience. If the foregoing is acceptable 

to you, please sign the original copy of this letter in the space provided and return it to us in the 

enclosed envelope. 

Very truly yours, 

Sam Spitz, CPA 

SKE Group, LLC 

Accepted: 

LVLP HOLDINGS, LLC 

David Mitchell, Managing member 

Date 
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IN AGREEING TO ARBITRATION, WE BOTH ACKNOWLEDGE THAT IN THE EVENT OF 

A DISPUTE OVER FEES CHARGED BY THE ACCOUNTANT, EACH OF US IS GIVING UP 

THE RIGHT TO HAVE THE DISPUTE DECIDED IN A COURT OF LAW BEFORE A JUDGE 

OR JURY AND INSTEAD WE ARE ACCEPTING THE USE OF ARBITRATION FOR 

RESOLUTION. 

We will be pleased to discuss this letter with you at your convenience. If the foregoing is acceptable 

to you, please sign the original copy of this letter in the space provided and return it to us in the 

enclosed envelope. 

Very truly yours, 

Sam Spitz, CPA 

SKE Group, LLC 

oe 

LVLP HOLDINGS, LLC 

David Mitchell, Managing member 

Date 
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IN AGREEING TO ARBITRATION, WE BOTH ACKNOWLEDGE THAT IN THE EVENT OF 

A DISPUTE OVER FEES CHARGED BY THE ACCOUNTANT, EACH OF US IS GIVING UP 

THE RIGHT TO HAVE THE DISPUTE DECIDED IN A COURT OF LAW BEFORE A JUDGE 

OR JURY AND INSTEAD WE ARE ACCEPTING THE USE OF ARBITRATION FOR 

RESOLUTION. 

We will be pleased to discuss this letter with you at your convenience. If the foregoing is acceptable 

to you, please sign the original copy of this letter in the space provided and return it to us in the 

enclosed envelope. 

Very truly yours, 

Sam Spitz, CPA 

SKE Group, LLC 

Accepted: Ok 

LVLP HOLDINGS, LLC 

David Mitchell, Managing member 

Date 
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IN AGREEING TO ARBITRATION, WE BOTH ACKNOWLEDGE THAT IN THE EVENT OF 

A DISPUTE OVER FEES CHARGED BY THE ACCOUNTANT, EACH OF US IS GIVING UP 

THE RIGHT TO HAVE THE DISPUTE DECIDED IN A COURT OF LAW BEFORE A JUDGE 

OR JURY AND INSTEAD WE ARE ACCEPTING THE USE OF ARBITRATION FOR 

RESOLUTION. 

We will be pleased to discuss this letter with you at your convenience. If the foregoing is acceptable 

to you, please sign the original copy of this letter in the space provided and return it to us in the 

enclosed envelope. 

Very truly yours, 

Sam Spitz, CPA 

SKE Group, LLC 

Accepted: 

LVLP HOLDINGS, LLC 

David Mitchell, Managing member 

Date 
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JerseyShore Reporting, LLC

1

         DISTRICT COURT

         CLARK COUNTY, NEVADA

         CASE NO: 07A551073

         DEPT. NO. XXVIII

LAS VEGAS LAND PARTNERS, LLC;
LIVE WORK, LLC and ZOE
PROPERTIES, LLC,
                                 CIVIL ACTION
Plaintiffs,
                                 Videotaped 
                                 Deposition of:

     Vs.                         SAMMY SPITZ
                                 March 5, 2018
RUSSEL L. NYPE; REVENUE PLUS,

LLC; DOES I through III, and

ROE CORPORATIONS 1 through

III, inclusive,

Defendants.

- - - - - - - - - - - - - - - -

           JerseyShore Reporting, LLC

               517A Passaic Avenue

          Spring Lake, New Jersey 07762

          732-282-0704  Fax 732-282-0714
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JerseyShore Reporting, LLC

2

(1)

(2)

(3)          T R A N S C R I P T of the stenographic

(4) notes of the proceedings in the above-entitled

(5) matter as taken by and before KIMBERLY A. DIEHL, a

(6) Certified Court Reporter and Notary Public of the

(7) State of New Jersey, held at the offices of SKE

(8) GROUP, LLC, 16 Village Court, Hazlet, New Jersey

(9) 07730, on Monday, March 5, 2018 commencing at

(10) approximately 12:41 in the afternoon, pursuant to

(11) notice.

(12)

(13)

(14)

(15)

(16)

(17)

(18)

(19)

(20)

(21)

(22)

(23)

(24)

(25)
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JerseyShore Reporting, LLC

3

(1) A P P E A R A N C E S:

(2)

(3) LAW OFFICES OF HAYES & WELSH

(4) Attorneys for the Plaintiffs

(5)      199 North Arroyo Grand Boulevard

(6)      Henderson, Nevada 89704

(7) BY:  GARY HAYES, ESQ.

(8)

(9) JOHN W. MUIJE & ASSOCIATES

(10) Attorneys for the Defendants

(11)      1840 East Sahara

(12)      Suite 106

(13)      Las Vegas, Nevada 89104

(14) BY:  JOHN MUIJE, ESQ.

(15) BY:  WILLIAM J. CANDEE, IV, ESQ.

(16)

(17)

(18) ALSO PRESENT

(19) Gene Ertle, Videographer

(20)

(21)

(22)

(23)

(24)

(25)
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JerseyShore Reporting, LLC

4

(1)                     I N D E X

(2)

(3) WITNESS       DIRECT  CROSS  REDIRECT  RECROSS

(4) SAMMY SPITZ

(5) By:  Mr. Muije  5

(6)

(7)                  E X H I B I T S

(8)

(9) NUMBER    DESCRIPTION                PAGE

(10) Exhibit-1 Subpoena                     44

(11) Exhibit-2 LVLP Holdings                45

(12) Exhibit-3 Records Retention Guide      77

(13) Exhibit-4 Invoices

(14)

(15)

(16)           DISCOVERY PRODUCTION REQUESTS

(17)

(18) PAGE      DESCRIPTION.

(19) 41        Jim from Convex last name

(20) 61        Server gigabytes

(21)

(22)

(23)

(24)

(25)
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JerseyShore Reporting, LLC

5

(1)               THE VIDEOGRAPHER:  My name is Gene

(2) Ertle representing JerseyShore Reporting, Spring

(3) Lake, New Jersey.  We're here today Monday,

(4) March 5th, 2018 at SKE Group, LLC, 16 Village

(5) Court, Hazlet, New Jersey to take the videotaped

(6) deposition of Sammy Spitz in the matter of Las

(7) Vegas Land Partners versus Russell Nype, et al.

(8) The case number is 07A551073.  The time is 12:40

(9) p.m.  Counsel, please put your appearance on the

(10) record.

(11)               MR. MUIJE:  John Muije appearing

(12) on behalf of judgment and defendants Russell

(13) Nype and Revenue Plus.

(14)               MR. HAYES:  Gary Hayes appearing

(15) on behalf of plaintiffs.

(16) S A M M Y  S P I T Z, working at SKE Group, LLC,

(17) is duly sworn by a Notary Public of the State of

(18) New Jersey and testifies as follows:

(19) DIRECT EXAMINATION BY MR. MUIJE:

(20)        Q      Would you please state and spell your

(21) full legal name for the record?

(22) A      Sammy Spitz, S-a-m-m-y, S-p-i-t-z.

(23)        Q      Do you have a middle name, sir?

(24) A      No, I do not.

(25)        Q      Okay.  Have you ever had your
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JerseyShore Reporting, LLC

6

(1) deposition taken before?

(2) A      Yes.

(3)        Q      More than three occasions?

(4) A      No.

(5)        Q      Okay.  Then I should briefly run

(6) through the process so you understand what's going

(7) on.  We are doing this via live deposition which is

(8) a video, audio video conferencing service and I can

(9) see you and I presume you can see me and Mr. Hayes

(10) can see both of us we, but we can't see him because

(11) of some camera problem but he's also present and

(12) listening to the audio version.

(13)               We are having a video camera

(14) record your end of this, sir.  And Mr. Hayes and

(15) I have not definitively agreed whether the

(16) videotape will be usable but it will be

(17) available and we can argue with the court about

(18) that if it becomes necessary.

(19)               The oath you just took is the same

(20) oath you would take in a courtroom with a judge

(21) and jury present.  Do you understand that, sir?

(22) A      Yes.

(23)        Q      And are you familiar with the New

(24) Jersey perjury statute?

(25) A      I'm a little distracted because Bill is
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JerseyShore Reporting, LLC
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(1) taking pictures of the computer.

(2)        Q      Okay.

(3) A      I don't know why but he's taking pictures of

(4) the laptop.  I do not know the rules.

(5)               MR. CANDEE:  Let me put on the

(6) record, I took a picture of the laptop.

(7) A      Two pictures.

(8)               MR. CANDEE:  I'm now sitting back

(9) here so.

(10)        Q      Okay, let's focus on the deposition

(11) then.  So, sir, are you familiar with the New Jersey

(12) perjury statute?

(13) A      No, I'm not.

(14)               MR. HAYES:  This is Gary Hayes.

(15)        Q      Let me read it to you.  It's found in

(16) the criminal justice --

(17) A      Hold on.  Wait, Gary, Gary is speaking.  This

(18) is ridiculous.

(19)        Q      Section 2C sub 28-1 and it reads

(20) perjury offense to fine, a person is guilty of

(21) perjury, a crime of the third degree, if any

(22) official proceeding he makes a false statement under

(23) oath or a fraudulent affirmation, or swears and

(24) affirms the truth of the statement previously made

(25) when the statement is material and he does not
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JerseyShore Reporting, LLC
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(1) believe it to be true.  Did you hear what I read

(2) you, sir?

(3)               THE VIDEOGRAPHER:  Guys, just for

(4) the court reporter's sake, please try and keep

(5) only one person talking at a time.  She can't

(6) take down multiple people at a time, it's

(7) impossible.  So Gary, if you're gonna talk,

(8) please wait for Mr. Muije to finish.

(9)        Q      I'll go through those admissions.  The

(10) next real quickly is a third degree crime in New

(11) Jersey.  Are you aware that that is a felony that

(12) carries three to five years in prison and a fine of

(13) up to $15,000 per count?

(14) A      I am aware right now.

(15)               MR. HAYES:  Hey, gentlemen,

(16) gentlemen, gentlemen.

(17)               MR. MUIJE:  Yes.

(18)               MR. HAYES:  Gentlemen.  John, I

(19) need to be able to interject an objection if

(20) necessary.  And this seems to be somewhat slow,

(21) so I need to ask the indulgences of the witness

(22) and Mr. Muije to not immediately answer and ask

(23) questions and allow, if necessary, to interject

(24) an objection.  For example, I object to this

(25) line of questioning.  I think it's irrelevant
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JerseyShore Reporting, LLC
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(1) and I think it's intended to harass the witness.

(2) And I'll just state that on the record.  But if

(3) I can have at least a second before the witness

(4) answers and before Mr. Muije continues so if

(5) necessary I can object and we're not talking

(6) over each other.

(7)               MR. MUIJE:  That's fair.  Cause my

(8) next admonition, I want just wanted to make sure

(9) our witness knew that this was a solemn

(10) proceeding and that there are serious

(11) consequences if you lie or make misstatement of

(12) fact, intentional misstatements of fact.

(13)        Q      Mr. Hayes said correctly, sir, with

(14) any court reporter, it's difficult for him to take

(15) down two people talking at one time.  Now that we

(16) have an audio video and there seems to be

(17) microseconds of lag, it makes it really awkward.  So

(18) I will do my utmost.  I have a tendency to get ahead

(19) of myself.  I will do myself utmost to pause, stop

(20) when I'm done and let you say anything you want and

(21) let Mr. Hayes interject.  And what I found with my

(22) clients, the best advice to be, take a deep breath,

(23) give it a second or two when the other person

(24) finishes talking before you start and that way we're

(25) not all talking over each other and that'll do Mr.
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(1) Hayes the courtesy of giving him a chance to object

(2) if he wants to make his record there.  Do you

(3) understand that, sir?

(4) A      Yes, I do.

(5)        Q      Good.  And you did that perfect.  A

(6) couple of other admonitions.  Once this deposition

(7) is complete, sir, the court reporter will prepare a

(8) transcript which is a booklet with only about 26

(9) lines per page double spaced.  And he will try to

(10) take down verbatim everything I say, everything you

(11) say, anything Mr. Hayes or Mr. Candee may interject

(12) in that record.  And normally you'll be given 30

(13) days to review that record and make any corrections,

(14) changes, edits, that may be appropriate.  Because

(15) what the court is striving for is an accurate

(16) complete truthful record.  And if there's a

(17) misspelling, it's important for you correct it.  If

(18) I ask you what color was a traffic light and you

(19) said red and then you went back and saw a videotape

(20) or looked at your notes and you saw that it was

(21) really yellow, we'd rather know what the truth is

(22) then have you guessing.  So that's the reason you

(23) get a chance to edit and change your transcript.

(24) You just need to be aware that if you do make

(25) material changes in the transcript, it could reflect
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(1) adversely on your credibility down the road at trial

(2) or at any court proceeding.  Do you understand that,

(3) sir?

(4) A      Yes.

(5)        Q      Good.  And that's part of the purpose

(6) of a deposition in the first place.  Depositions

(7) have two purposes under a law.  One is to preserve

(8) and memorialize testimony.  For example, if this

(9) matter goes to trial, it will be in Las Vegas and

(10) there's no mandatory mechanism where we can force

(11) you to come to Vegas.  So subject to appropriate

(12) court rules and safeguards, this transcript that the

(13) court reporter prepares, will be used, utilizable at

(14) trial in your absence and that's why it's so

(15) important it be accurate and complete.  Do you

(16) understand that, sir?

(17) A      Yes.

(18)               MR. HAYES:  Mr. Muije?

(19)               MR. MUIJE:  Yes sir.

(20)               MR. HAYES:  I just want to clarify

(21) for the record, that this deposition is not

(22) noticed up in the, what we call the new case,

(23) your alter ego action, which is actually

(24) scheduled for trial.  I think we noticed this up

(25) as an ancillary proceeding in the underlying
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JerseyShore Reporting, LLC
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(1) case.  And I just want to clarify that on the

(2) record.

(3)               MR. MUIJE:  That's correct.

(4)        Q      In the meantime, that touches heavily

(5) on the secondary purpose of a deposition, sir, which

(6) is to allow discovery, to allow parties to learn

(7) facts and find out difference and hear testimony

(8) under oath of witnesses about things that the

(9) attorneys may not know about but the witness may.

(10) So it is an important tool pre-trial and post-trial

(11) in helping parties find information that's relevant

(12) to the case.  And Mr. Hayes is correct, since this

(13) is done in the original case, not the new case, the

(14) primary purpose of this deposition is to discover

(15) information and, in fact, it has been noticed as a

(16) custodian of records deposition.  Our primary

(17) purpose was to see what kind of records you had as

(18) regards to your client Las Vegas Land Partners, LLC

(19) as well as its various affiliates and assigns.

(20)               It's my understanding that the

(21) name of the entity that you contract with and do

(22) your work for, prepare tax returns is Las Vegas

(23) Land Holdings.  I don't have a tax return in

(24) front of me, Land Holdings, LLC, is that

(25) correct?
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(1) A      I believe it's LVLP Holdings, LLC.

(2)        Q      Good, I appreciate the clarification

(3) that's why it's important that we get it accurate on

(4) the first go around.  The final admonition real

(5) quick is, I tend to talk lawyerly, I tend to ramble

(6) on and have very long-winded confusing sentences.

(7) If you don't understand a question, if you don't

(8) understand a legal term, it's best to ask me to

(9) repeat it, rephrase it or clarify it right now

(10) because six months from now if the judge is reading

(11) a transcript and I'm asking about apples and you're

(12) telling me oranges, it's not going to make any sense

(13) to anybody.  Is that fair?

(14) A      Yes.

(15)               MR. MUIJE:  With that said and

(16) done, Mr. Reporter, I would ask that you show

(17) the witness Exhibit-1 the third amended

(18) deposition notice which I premarked and uploaded

(19) as Exhibit-1 to this proceeding.

(20)               MR. CANDEE:  Hey, John.

(21)               MR. MUIJE:  Yes.

(22)               MR. CANDEE:  It's William, I'm

(23) sitting here.  The court reporter is female and

(24) the videographer male.

(25)               MR. MUIJE:  Okay.  Whatever one
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(1) has the best access to pull that up on a screen

(2) real quick or show it to Mr. Spitz, I'd like him

(3) to just look at that briefly and verify that

(4) he's familiar with that document.

(5)               THE VIDEOGRAPHER:  He's looking at

(6) it right now.  I mean, did you want us to print

(7) these out?

(8)               MR. MUIJE:  I would.  If you have

(9) a high speed printer Exhibit-1 is about 25

(10) pages.  But basically I'll represent that

(11) Exhibit-1 is a third amended notice.  The first

(12) two pages reschedule and Exhibit-1 to Exhibit-1

(13) was the original New Jersey subpoena served on

(14) Mr. Spitz.  Which according to the affidavit of

(15) service it was served on January 22nd, about six

(16) weeks ago.  And then attached to that is a

(17) Nevada deposition notice and a subpoena.  My

(18) primary interest is that subpoena and the list

(19) of documents that we requested Mr. Spitz

(20) produce.  If you can print that out, if it's

(21) gonna take a couple of minutes, maybe start the

(22) printing process and I'll move on to my next

(23) question and we can come back to that as soon as

(24) you have the complete document printed out.

(25) A      We won't be able to print it out.
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(1)               THE VIDEOGRAPHER:  Yeah, I would

(2) say you would have had to done this before the

(3) deposition started, maybe sent it to Mr. Spitz's

(4) secretary or something like that.  Because for

(5) me to unplug the computer from the video to

(6) bring it upstairs to print, just wouldn't make

(7) sense.  So which page --

(8)               MR. MUIJE:  I'll upload the other

(9) three exhibits so maybe the secretary can be

(10) printing those so we have them when we need

(11) them.  Off the record for a minute or two.

(12)               (Whereupon, a discussion is held

(13)        off the record.)

(14)        Q      Sir, I'm gonna remind you you're still

(15) under oath.  We took about a 10 minute break there

(16) to get organized on our documents and exhibits.

(17)               MR. MUIJE:  And would somebody let

(18) me know please, when we have all five of those

(19) printed out and ready.

(20)               THE VIDEOGRAPHER:  He has

(21) Exhibit-1 now.

(22)        Q      Do you have Exhibit-1, sir?

(23) A      Yeah, it says Exhibit-1.  Exhibit-1 is the

(24) subpoena.

(25)        Q      That's correct, sir.  It's actually
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(1) amended and updated notices.  But starting about 15

(2) pages in, there's a, at the bottom right-hand page,

(3) there's an Exhibit-2 to a subpoena and about 10

(4) pages in it says subpoena duces tecum, shows a date

(5) of originally we had targeted on February 8th which

(6) is about four weeks ago.  And then the list of

(7) documents, the last 10 pages or so, contains a list

(8) of the documents we wanted you to produce.  Do you

(9) see that list, sir?

(10) A      I've come to that list.  It says Exhibit-2

(11) for the list, items to be produced.

(12)        Q      Correct.  And have you ever seen the

(13) exhibit list before, sir?

(14) A      Yes.

(15)        Q      Okay.  And once that was served on you

(16) was about January 22nd.  What did you do in an

(17) effort to comply with that subpoena, sir, in terms

(18) of pulling together the documents?

(19) A      I pulled together the documents.

(20)        Q      Okay.  To your knowledge, have you now

(21) been able to locate, identify and produce all of the

(22) documents relevant to LVLP Holdings in your

(23) possession?

(24) A      No, I did not.

(25)        Q      What were you not able to locate or
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(1) produce?

(2) A      E-mails.

(3)        Q      And tell me what the problem is

(4) regarding the production of e-mails.

(5) A      I simply ran out of time.  It's a very busy

(6) time for me and you asked me to go back and look at

(7) e-mails.  And I just haven't had that time to do

(8) that, sir.

(9)        Q      Okay.  Let me ask you this then, how

(10) do you maintain, for example, e-mails and your

(11) client records, do you have a folder on your

(12) computer for LVLP Holdings?

(13) A      Only the ones that are relevant.

(14)        Q      Pardon?  I didn't hear that.

(15) A      Only the ones that are relevant.

(16)        Q      Okay.  And what about non-relevant

(17) e-mails, what happens to them?

(18) A      They get discarded.

(19)        Q      Physically deleted from your computer?

(20) A      Yes.

(21)        Q      Okay.  So the relevant e-mails that

(22) you feel are important to keep, they all go into the

(23) same folder?

(24) A      They're in my e-mail, not in a folder per se.

(25)        Q      Okay.  And what is your e-mail's
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(1) program?

(2) A      I'm sorry?

(3)        Q      What program do you use for e-mail,

(4) what service?

(5) A      It's called Ap River.

(6)        Q      Okay.  And if I'm, I'm not familiar

(7) with that ap but it's like the two or three

(8) different e-mails applications that I use, you can

(9) sort by sender or recipient or by date.  Does your

(10) e-mail program allow you to search your e-mails?

(11) A      Yes.

(12)        Q      Okay.  Mr. Candee is there and perhaps

(13) if he were to work with your staff after we conclude

(14) here, sir, if you would log into your e-mail and

(15) have your assistant download to a thumb drive for

(16) Mr. Candee, we would have all your e-mails and we

(17) can print those out for Mr. Hayes and give him a

(18) copy and that would complete the production without

(19) imposing further on your time.  Is that something

(20) practical that we can do?

(21) A      Not today.

(22)               MR. HAYES:  If I can state an

(23) objection, John.  There may, I think the witness

(24) is entitled to review those e-mails to make sure

(25) there's no issues of privilege or
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(1) confidentiality.  So I would object to that

(2) process where he basically turns his e-mail

(3) server over to opposing counsel.

(4)               MR. MUIJE:  I'm not asking him to

(5) turn his server over, I'm asking him to download

(6) the folder with the e-mails.  And there is no

(7) accounting privilege recognized in the State of

(8) New Jersey, Gary, so.  Plus we have a

(9) confidentiality agreement that would cover any

(10) quote and unquote, proprietary or financial or

(11) secret information that would otherwise possibly

(12) be subject to some protection.  So, you know,

(13) given that I'm not asking for any e-mails with

(14) Mr. Hayes, although one could argue that you're

(15) a witness and not actually a client.  But other

(16) than the e-mails with Mr. Hayes, there's no

(17) reason that I can see why that wouldn't be the

(18) quickest because, again, Gary, do you agree do

(19) it that way and I'll make you a complete copy

(20) and God forbid he accidentally includes a copy

(21) of an e-mail to Gary Hayes, we can redact it or

(22) delete it or whatever it takes?

(23)               MR. HAYES:  All right, no, I don't

(24) agree.  But I would also leave it up to the

(25) witness to certainly make his decision.  I'm not
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(1) familiar with privilege law in New Jersey and I

(2) would probably have to review the Nevada

(3) privilege really too, but I would object to that

(4) process.

(5) A      I also object, Mr. Muije, because I do not

(6) have time today and I cannot give it to my

(7) administrator to go through my e-mails that are

(8) personal in nature.  I'm the only one that would go

(9) through it.  I would go through them probably by the

(10) end of the week and I can go ahead and put them

(11) together and we can get them out to you.

(12)        Q      Okay.  So if we were to give you until

(13) next Monday, is that adequate to you?

(14) A      Yes, it is.

(15)               MR. MUIJE:  Okay.  So Gary,

(16) that'll be the way to do it.  And I'll represent

(17) on the record just so we know, whether Mr.

(18) Candee's already checked the New Jersey statute

(19) and there is no accountancy privilege in New

(20) Jersey.  The Nevada statute has a statute but

(21) there's a Supreme Court decision in Nevada,

(22) Gary, called McNair.  It says the accountancy

(23) privilege does not apply in litigation matters

(24) period.

(25)               MR. HAYES:  Right, well I did not
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(1) review the McNair decision this morning so I

(2) would have to --

(3)               MR. MUIJE:  So we can disagree.

(4)               MR. HAYES:  I think the witnesses

(5) plan to produce those in the next week is

(6) satisfactory for me.

(7)               MR. MUIJE:  Okay, very good.

(8)        Q      With the exception of those e-mails

(9) Mr. Spitz, and I appreciate you're offering to take

(10) care of that during the next week, are there any

(11) other documents covered by that subpoena that are in

(12) your possession that have not been produced?

(13) A      Not that I'm aware of.

(14)        Q      Okay.  When we chatted informally, you

(15) had indicated to me that and we'll look at your

(16) engagement letters a little bit later, but you had

(17) indicated to me that your policy was to only retain

(18) records for three years, is that correct?

(19) A      That's correct and it's in my engagement

(20) letter.

(21)        Q      And is that the same engagement letter

(22) you've used with all your other clients?

(23) A      Yes.

(24)        Q      And how long have you used that

(25) engagement letter?
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(1) A      It changes based on current rules but that

(2) engagement letter has been in practice for more than

(3) 10 years.

(4)        Q      And did you actually create the

(5) engagement letter or did you use a form, for

(6) example, from AI CPA or CCH when you first completed

(7) that form?

(8) A      I couldn't recall because it's a combination

(9) of possibly AS CPA as well as my insurance company,

(10) they have standard engagement letters as well.

(11)        Q      All right.  Do you retain an archive

(12) anywhere of the changes that occurred

(13) chronologically in these engagement letters?

(14) A      No, I do not.

(15)        Q      And how often, how frequently, does

(16) your form engagement letter change, sir?

(17) A      Possibly once a year.

(18)        Q      Okay.  And is it your policy to sign a

(19) separate engagement letter with each client for each

(20) year?

(21) A      Yes, but there are exceptions.

(22)        Q      Okay.  With regard to LVLP Holdings,

(23) was it your policy to have a separate engagement

(24) letter for each year?

(25) A      Yes.
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(1)        Q      And when is that engagement typically

(2) signed in terms of the tax cycle or calendar year,

(3) et cetera?

(4) A      From what I recall, the beginning of the

(5) year.

(6)        Q      So if I'm sitting here in the

(7) beginning of 2018, would we have already signed an

(8) engagement letter for the upcoming tax work that I

(9) would want you to do for 2018?

(10) A      Possibly and most likely for 2017 if I didn't

(11) speak to you during the year.

(12)        Q      So if I just came in with my shoebox

(13) literally in January 2018 asking you to help me for

(14) 2017, you would sign that retroactively?

(15) A      Yes.  Well not retroactively, I would sign it

(16) for that particular day.

(17)        Q      Will you sign it that day to cover the

(18) tax work necessary for 2017?

(19) A      Correct.

(20)        Q      You indicated that obviously that

(21) would mean we probably have records at the present

(22) time for 2016, 2015, 2014.  And the documents you

(23) produced, you also had, I believe, some 2012 records

(24) certainly as well as all of 2013.  What is your

(25) destruction policy, how does that work?  Because it
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(1) looks like you may actually have four years back

(2) here as opposed to three?

(3) A      Generally it's three years, that's what we

(4) prescribe to.  I was able to find some additional

(5) documents which I included.

(6)        Q      Okay.  Let me ask you this.  When you

(7) have an engagement letter like you have with LVLP

(8) here, at the end of that three years, do you send

(9) them a notice to come pick up their records or, you

(10) know, you've got 30 days or else we're going to

(11) shred or purge your records for 2011?

(12) A      No.

(13)        Q      So if they don't ask you for it, you

(14) don't remind them, is that correct?

(15) A      Correct.

(16)        Q      Did LVLP ever retrieve any of their

(17) financial records from you prior to those

(18) instructions?

(19) A      Not that I'm aware of.

(20)        Q      Did they ever request that you save

(21) any of those records?

(22) A      Not that I can recall.

(23)        Q      Do you have some kind of a log or

(24) record of what you destroy on any given cycle or

(25) date or do you just take the boxes that relate to

SPITZ0024

60045-0024
Case No.: A-16-740689-B

RA 009049



JerseyShore Reporting, LLC

25

(1) 2011 and send them to the shredder?

(2) A      We basically extract the boxes that are

(3) applicable and put them in the shredder.

(4)        Q      Okay.  And you don't make a record of

(5) which boxes or what date or who's shredding them or

(6) anything like that?

(7) A      No.

(8)        Q      Now did I misunderstand, did you say

(9) that you extract certain documents before you shred

(10) the bulk of the records?

(11) A      I'm sorry, I didn't understand that question.

(12)        Q      And I might be speculating, I might

(13) have just made an assumption, I may have misheard

(14) you, but did I hear you say that you extracted

(15) certain records from the boxes to be destroyed, for

(16) example, the actual tax return or the engagement

(17) letter or something like that?

(18) A      No, I didn't say that.

(19)        Q      Okay.  So you actually physically

(20) shred everything including the tax returns, the

(21) engagement letters, et cetera, et cetera?

(22) A      I don't physically do that.  I ask my staff

(23) to extract the records that are more than three

(24) years old and we shred them.

(25)        Q      Okay.  And is there say a shredding
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(1) day every few months, once a year, do you have a

(2) procedure as to when you purge all those old

(3) records?

(4) A      No.

(5)        Q      Okay.  Who's currently your primary

(6) administrative assistant who would help you with

(7) that?

(8) A      There is no administrative assistant, it's a

(9) small firm.  I do everything myself and I delegate

(10) out.  Whoever's available, gets the job.

(11)        Q      Okay.  Do you know who would have

(12) assisted you the last time you sent LVLP records to

(13) be shredded?

(14) A      Just my entire staff went through the files.

(15) No one was assigned LVLP.

(16)        Q      Do you have a staff directory for your

(17) current staff at the present time, sir?

(18) A      No.

(19)        Q      How many people work for you at the

(20) present time?

(21) A      I only have two full-time people.

(22)        Q      Two full-time people?

(23) A      That's it.

(24)        Q      Could you state their names on the

(25) record, please, and spell them if they're unusual?
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(1) A      Maxwell Cohen and Carla Principato.

(2)        Q      Better spell that one.

(3) A      P-r-i-n-c-i-p-a-t-o.

(4)        Q      And how long has Carla been with you?

(5) A      About seven years or so.

(6)        Q      Okay.  And how long has Maxwell been

(7) with you, sir?

(8) A      About nine years.

(9)        Q      Now when you and I chatted, you had

(10) indicated that the scope of your engagement is

(11) basically just to do the tax work for LVLP Holdings,

(12) is that correct?

(13) A      Correct.

(14)        Q      Okay.  And you indicated that you have

(15) done that, I believe, since approximately 2011 or am

(16) I misremembering?

(17) A      You're misremembering because I personally

(18) did not prepare those returns until later on.  My

(19) ex-partner prepared the returns.

(20)        Q      And what is his name, sir?

(21) A      Kenneth Eisenberg, E-i-s-e-n-b-e-r-g.

(22)        Q      And when did you and Mr. Eisenberg go

(23) your separate ways?

(24) A      I believe it was in the summer of '14, 2014.

(25)        Q      Okay.  And was there anything that
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(1) precipitated a split?

(2) A      No.

(3)        Q      Okay.  Was it cordial?

(4) A      Yes.

(5)        Q      Did Mr. Eisenberg take any of LVLP's

(6) records when the split was -- when it occurred?

(7) A      No, he did not.

(8)        Q      Okay.  And prior to the split, he had

(9) done most of the tax returns and tax work for LVLP?

(10) A      He prepared all the returns.

(11)        Q      Up through and including the 2013

(12) return, would that be correct?

(13) A      Yes.

(14)        Q      Did you -- were you guys basically

(15) equal partners or you both took half of --

(16) A      Equal partners, define.

(17)        Q      Let me rephrase the question then,

(18) sir.  Were you guys equal partners, essentially were

(19) you a senior partner, was he the senior partner.

(20) How was the structure of the partnership up through

(21) 2014?

(22) A      Well that's very hard to define because I

(23) don't know what you mean by equal.  Are you

(24) referring to profit and loss, decision making.

(25) There are many factors to be considered.
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(1)        Q      You're correct.  How would you

(2) normally characterize it, just as a layman, not

(3) looking for technical legal stuff?

(4) A      Basically equal partners but I make the final

(5) decision.

(6)        Q      Okay.  In that capacity, would he

(7) actually sign the LVLP Holdings returns prior to

(8) 2014?

(9) A      Yes, I did.

(10)        Q      Oh, you did, not him?

(11) A      That's correct.

(12)        Q      But it's your testimony that he did

(13) the work and then you would review and sign, is that

(14) correct?

(15) A      I did a limited review and then I signed it.

(16)        Q      Okay.  And subsequent to tax year

(17) 2013, so that would be starting approximately in the

(18) summer of 2014, did you do the tax work as well?  In

(19) other words, you did it lock stock and barrel as

(20) opposed to just a cursory review?

(21) A      No, same thing, cursory review in '14.

(22)        Q      Okay.  Which would have occurred some

(23) time in 2015, correct?

(24) A      Yes.

(25)        Q      Who did physical preparation of the
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(1) 2014 return in the spring of 2015?

(2) A      I believe it was Mr. Eisenberg, he was here

(3) on a per diem basis.

(4)        Q      Okay.  So he kind of phased out

(5) gradually between the summer of 2014 and some time

(6) in 2015?

(7) A      Yes.

(8)        Q      Do you know when he was totally gone?

(9) A      No.

(10)        Q      Does he still do any contract work or

(11) per diem work?

(12) A      No, not at this time.

(13)        Q      When was the last time you can recall

(14) him coming in and doing some?

(15) A      I can't recall.

(16)        Q      Have you spoken to him at all in the

(17) last three months?

(18) A      I saw him in September.

(19)        Q      Okay.  Not since then?

(20) A      No.

(21)        Q      Okay.  When you saw him last September

(22) which would be September 2017, was there any

(23) discussion regarding the LVLP at the time you saw

(24) him then?

(25) A      No.
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(1)        Q      Is he still practicing accountancy at

(2) this time or did he retire?

(3) A      I do not know.

(4)        Q      Okay.  Other than the e-mails, what

(5) was your physical process in compiling the documents

(6) for production pursuant to the subpoena?

(7) A      I basically went through our records and

(8) Pdf'd what I had.  And I was also able to Pdf the

(9) tax returns that I had on my server.

(10)        Q      Okay.  So when you say Pdf, you

(11) basically went through computer records and, and

(12) converted to a Pdf and then put them in a folder or

(13) a disk whatever?

(14) A      Yes.

(15)        Q      Were there any hard copies, manual

(16) copies that you scanned or converted and compiled

(17) for purposes of complying with the subpoena?

(18) A      There might have been a few, not many because

(19) everything was electronic at that point.

(20)        Q      Okay.  The physical records for LVLP,

(21) for example, court document, not court documents,

(22) contracts, promissory notes, check registers, stuff

(23) like that, where do you keep those physical backup

(24) records and how do you keep those?

(25)               MR. HAYES:  John, I'd like to
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(1) state an objection.  I object to the form of the

(2) question, assumes facts not in evidence.

(3)        Q      Do you maintain any original source,

(4) physical hard copy source records that a client

(5) gives you?

(6) A      I do not have any physical hard copy.

(7)        Q      Okay.  Did they ever, did LVLP ever

(8) send you physical hard copies or was it only

(9) electronic in terms of documents that you compiled

(10) here since 2013?

(11) A      To the best of my recollection, it was

(12) electronic.

(13)        Q      Okay.  And how do those normally

(14) arrive?

(15) A      E-mail.

(16)        Q      Okay.  And who sends them to you from

(17) LVLP?

(18) A      It could be from various sources.

(19)        Q      Okay.  And do you have interaction

(20) with Barry Lieberman?

(21) A      I don't know who Barry Lieberman is.

(22)        Q      You have David Mitchell and am I

(23) getting the partner's name wrong?

(24)               MR. CANDEE:  Barnett.

(25)               MR. HAYES:  Barnett Lieberman.
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(1)        Q      Barnett Lieberman, I'm sorry.  I need

(2) to be -- Barnett Lieberman and David Mitchell are

(3) the two owners of LVLP, to your knowledge, is that

(4) correct?

(5) A      Yes.

(6)        Q      And do you interact with Barnett

(7) Lieberman?

(8) A      No, I do not.

(9)        Q      Okay.  Have, within the last three

(10) years, has Barnett Lieberman sent you any e-mails or

(11) documentation regarding LVLP?

(12) A      Yes, he has to my recollection.

(13)        Q      Okay.  It sounds like from your prior

(14) answer, that the interaction would have been very

(15) limited.  Do you recall what he may have sent you?

(16) A      He was under audit and he needed a copy of a

(17) K1.

(18)        Q      So that was the limit and the extent

(19) of your interaction with Mr. Lieberman in the last

(20) three years?

(21) A      Other than that, it was just basically for

(22) collection, because money was owed to me for the tax

(23) preparation.

(24)        Q      Okay.  And so if that interaction with

(25) Mr. Lieberman is limited, that would leave Mr.
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(1) Mitchell as a principal of LVLP.  Is it safe to

(2) assume that the bulk of your communications were

(3) with Mr. Mitchell?

(4) A      I would say no.

(5)        Q      Okay.  And by saying no, who were the

(6) bulk of your communications regarding LVLP with?

(7) A      His staff.

(8)        Q      Okay.  And do any of their names come

(9) to mind as the primary contact individual?

(10) A      I believe one gentleman his name is Doug.  I

(11) think the last name is Arnaudin, I don't know the

(12) exact spelling.  A-r-n-a-u-d-i-n, possibly.

(13)        Q      Good.  And that would be your primary

(14) contact with Mr. Mitchell's staff?

(15) A      Yes.

(16)        Q      Okay.  Did those e-mails come directly

(17) to you or did they go to Carla or Maxwell?

(18) A      No, they would come directly to me.

(19)        Q      Is either Carla or Maxwell a CPA?

(20) A      No.

(21)        Q      Do you employ any part-time CPAs?

(22) A      I employ CPAs on a per diem basis.

(23)        Q      Okay.  Is there anyone that stands out

(24) that the per diems turn into say more than a 100

(25) days a year?
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(1) A      Yes, they do.

(2)        Q      Okay.  And could you list any CPAs

(3) that work on a contract or a per diem basis with you

(4) in the last three years that you're reasonably

(5) confident, worked more than a hundred days per year?

(6) A      I can tell you that, but they did not work on

(7) Las Vegas.

(8)        Q      And, to your knowledge, did they ever

(9) work on the LVLP account?

(10) A      No, they did not.

(11)        Q      Okay.  Then I'll waive the question.

(12) Thank you for clarifying, sir.  Your company is

(13) called is SKE, am I correct in that understanding,

(14) sir?

(15) A      Correct.

(16)        Q      And are you the sole owner and

(17) president of SKE?

(18) A      Presently I am the sole owner.

(19)        Q      And when Mr. Eisenberg was there, was

(20) he a minority owner?

(21) A      Again, you have to define minority because

(22) there are different ways to define it.

(23)        Q      I understand, let me rephrase the

(24) question.  Did he own any piece of SKE, SKE in

(25) mid-2014?
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(1) A      Up until the day he left, yes.

(2)        Q      And approximately what equity

(3) percentage did he own prior to leaving?

(4) A      Equity varied.

(5)        Q      Did you buy him out when he left?

(6) A      We did have a settlement, yes.

(7)        Q      Very good.  Was it amicable?

(8) A      Yes.

(9)        Q      Okay.  Now when you compiled their

(10) records from your servers -- strike that, let me

(11) rephrase it.

(12)               The records that you maintain for

(13) LVLP on your computers and I assume you have a

(14) network, is that correct, sir?

(15) A      Yes.

(16)        Q      Are they all focused or concentrated

(17) in one primary directory or folder entitled, for

(18) example, LVLP Holdings?

(19) A      Yes.

(20)        Q      Okay.  And do you have backups of that

(21) server that would include the LVLP Holdings

(22) directory?

(23) A      Currently we back up, yes.

(24)        Q      You say currently, that suggests that

(25) that's not always been the case.  Am I correct in
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(1) that understanding?

(2) A      Correct.

(3)        Q      When did you start backing up your

(4) electronic records, sir?

(5) A      When we had a storm here called Sandy, we

(6) lost almost all our records.

(7)        Q      Can you recall what year that was,

(8) sir?  I know it well because actually it was 2011 if

(9) I'm remembering correctly --

(10) A      I can't remember if it was '11--

(11)        Q      -- because that's when my daughter was

(12) calling for an east coast delivery to New York City

(13) on the tail end of Sandy.

(14) A      I'm thinking '12 or '13.

(15)        Q      Okay.  Whenever that storm Hurricane

(16) Sandy occurred, did you, in fact, physically lose

(17) your electronic records that were in existence at

(18) that time, is that correct?

(19) A      Define electronic records.

(20)        Q      You stated you started backing up

(21) because you lost most of your records due to

(22) Hurricane Sandy.  Maybe you can clarify what

(23) happened.

(24) A      What happened was, number one, I found out we

(25) were not properly backing up which Mr. Eisenberg was
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(1) in charge of.  He put in an external hard drive that

(2) we found out never worked.  And we came to light

(3) after Sandy because everything went down, we had no

(4) power for quite awhile, in fact, we were under

(5) water.  And then I found out that there was no real

(6) backup, it was never working.  And that's when we

(7) made some changes in the way we backed up.

(8)        Q      Were you able to retrieve or

(9) reconstruct any of those pre-Sandy records?

(10) A      No.

(11)        Q      Were arrangements to back up your

(12) records made after that incident caused by storm

(13) Sandy?

(14) A      Well we had altogether three different

(15) services at that point because we weren't happy with

(16) the level of service and we kept switching our

(17) services.  And now we have a service where it's

(18) backed up every other night.

(19)        Q      Is that on-site or remote?

(20) A      On-site.

(21)        Q      And do you store it to offsite after

(22) you back it up?  In other words, to disk or to tapes

(23) or whatever you use to back up your system, is that

(24) stored offsite?

(25) A      I believe so.
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(1)        Q      Do you know where the backups would be

(2) kept?

(3) A      No.

(4)        Q      Does somebody else in your office take

(5) care of that now?

(6) A      No.

(7)        Q      Who is physically in charge of

(8) checking the backup and cycling the tape or the disk

(9) or whatever it's backed up on?

(10) A      To be honest, I never really checked.  I just

(11) rely on the outside computer person, the tech

(12) person.

(13)        Q      Okay.  And, to your knowledge, what

(14) outside computer service or person do you use?

(15) A      It's a company called Convex.

(16)        Q      C-o-n-v-e-x?

(17) A      Yes.

(18)        Q      Are they local out of Hazlet?

(19) A      They're not out of Hazlet but they are local

(20) in the State of New Jersey.

(21)        Q      Okay.  And do they, do they remotely

(22) back you up or is there a physical machine on-site

(23) that is backing up your computer records?

(24) A      I have a machine on-site.

(25)        Q      And do they periodically come retrieve
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(1) the media and put a new disk or tape?  Do you know

(2) whether it's a tape or disk?

(3) A      It's a disk.

(4)        Q      Do you know if they periodically

(5) switch out the media to which your system is backing

(6) up?

(7) A      No, it's re-written, they write over it.

(8)        Q      So every other night it re-writes over

(9) the old back up, is that correct?

(10) A      Yes, to my knowledge, that is correct.

(11)        Q      And you don't have hard copies in case

(12) you got a silent virus, you know, 30 days ago that

(13) suddenly kicks in, can you go back 31 days and find

(14) a 31 day old back up?

(15) A      I would certainly hope so.

(16)        Q      But we'd have to go to Convex to

(17) determine that?

(18) A      That's your decision not mine.  I don't know,

(19) I would certainly hope so based on what he told me.

(20)        Q      Okay.  And who's your contact at

(21) Convex?

(22) A      There are different people.  Lead person's

(23) there name is Jim.

(24)        Q      You don't happen to know Jim's last

(25) name?
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(1) A      No, it's a very long name, it starts with an

(2) S.

(3)        Q      If I were to leave a blank in the

(4) deposition transcript, could you check your e-mails

(5) or look up his name and fill in the blank with his

(6) last name?

(7) A      Yes. _______________

(8)        Q      Great.

(9)               MR. MUIJE:  I would ask the

(10) reporter to leave a blank.

(11)        Q      And if you check your records when you

(12) review the transcript and fill in that name for us,

(13) please.  Now when you accumulate documents for

(14) purposes of responding to our subpoena, how were

(15) they physically transferred to Mr. Hayes?

(16) A      Via e-mail, secure encrypted e-mail.

(17)        Q      Okay.  And you have quite a bit of

(18) documents, approximately 1400 pages.  Were there

(19) multiple e-mails to transmit that kind of volume?

(20) A      I can't recall, I know there was more than

(21) one e-mail sent.

(22)        Q      You do believe there was more than

(23) one?

(24) A      Yes.

(25)        Q      Okay.  Did you have discussions with
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(1) Mr. Hayes during the course of accumulating these

(2) documents?

(3) A      No, I did not.

(4)        Q      How did you know to send them to Mr.

(5) Hayes as opposed to just sending them directly to

(6) me?

(7) A      Well I tried calling you a few times and

(8) couldn't get you.  I couldn't get the person who

(9) subpoenaed me in Newark, New Jersey.  So I called

(10) Mr. Hayes and he said send it to me and I'll forward

(11) it on.

(12)        Q      Okay.  And that was the only

(13) conversation you had with Mr. Hayes?

(14) A      Yes.

(15)        Q      How did you know who Mr. Hayes was or

(16) how to get ahold of him?

(17) A      Basically I spoke to Mr. Mitchell because I

(18) also saw on the subpoena Mr. Hayes' name.

(19)        Q      Okay.  And Mitchell gave you Mr.

(20) Hayes' number, is that correct?

(21) A      No, he did not.  He called Mr. Hayes directly

(22) I would assume because Mr. Hayes called me.  And

(23) then I just spoke to him and told him that I got

(24) subpoenaed and I'm producing the records.

(25)        Q      Were there any records, to your
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(1) knowledge, in your possession other than the

(2) e-mails, that were withheld or not sent to Mr. Hayes

(3) in that chain of encrypted e-mail?

(4) A      Not that I'm aware of, no.

(5)        Q      Let me ask you this, we designated

(6) numerous sub-entities in our subpoena.  Do you have

(7) any of the sub-entity records, for example,

(8) sub-entity tax returns, sub-entity bank accounts,

(9) sub-entity journals or ledgers, do you know what I'm

(10) referring to in terms of sub-entities?

(11)               MR. HAYES:  John, I'd like to

(12) state an objection.  I object to the form of the

(13) question.  I think it's vague and ambiguous.

(14)               MR. MUIJE:  Let me rephrase it so

(15) it's more precise.

(16)        Q      In fact, if you have Exhibit-2 printed

(17) out and ready to look at, sir, I'd ask you to do

(18) that.

(19) A      Yes.

(20)               MR. CANDEE:  Hang, on a second,

(21) John.  I'm gonna give it to the court reporter

(22) for her to put a sticker on and hand to the

(23) witness after I stop talking so she can put that

(24) on.

(25) A      That's not Exhibit-2.
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(1)               MR. CANDEE:  Exhibit-2.

(2) A      Exhibit-2 is here, that's not Exhibit-2.

(3) Right here it says Exhibit-2.

(4)               MR. MUIJE:  No, no, the actual --

(5) what I e-mailed through to you guys.

(6)               MR. CANDEE:  I understand.  John,

(7) just hang on a second.  John, there's a sticker

(8) that say Exhibit-2 that I think is probably

(9) something that is annexed to your exhibit number

(10) one which I think is a subpoena and Exhibit-2

(11) for purposes of --

(12)               THE WITNESS:  Exit A.

(13)               MR. CANDEE:  I'm sorry?

(14)               THE WITNESS:  Exhibit A is what

(15) you're referring to there, I believe.  This is

(16) Exhibit-A, not Exhibit-2.

(17)               MR. CANDEE:  You can go off the

(18) record for a second.

(19)               (Whereupon, a discussion is held

(20)        off the record.)

(21)               MR. CANDEE:  Let me make a

(22) suggestion that the court reporter mark the

(23) first thing as exhibit number 1 and keep that as

(24) a set as well too.

(25)               (Whereupon, Subpoena is received
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(1)        and marked as Defendant's Exhibit-1 for

(2)        Identification.)

(3)               (Whereupon, LVLP Holdings is

(4)        received and marked as Defendant's

(5)        Exhibit-2 for Identification.)

(6)               THE WITNESS:  We back on?

(7)               THE VIDEOGRAPHER:  Yeah.

(8)               MR. CANDEE:  Okay, John, we're

(9) back -- I don't hear him.

(10)        Q      Okay, I muted my microphone for a

(11) second.  Have we identified this one page with

(12) number SPZ860 in the lower right?

(13) A      I have a document and on the bottom

(14) right-hand corner SPZ triple 0 860.

(15)        Q      Correct.  And do you have that

(16) document in front of you, sir?

(17) A      Yes, I do.

(18)        Q      And we're gonna have the court

(19) reporter mark that as Exhibit-2.  And if you also

(20) have Exhibit-1, the first document we looked at

(21) mailed to you, the last two pages of that have a

(22) two-page e-mail attached which looks a lot like this

(23) Exhibit-2 and that was probably some of the

(24) confusion.

(25) A      Yes, that's correct.
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(1)        Q      Okay.  And, in fact, the second page

(2) of Exhibit-A to Exhibit-1 is an e-mail that attaches

(3) basically Exhibit-2.  So we have Exhibit-2 here

(4) twice, is that correct?

(5) A      Correct.

(6)        Q      Okay.  First of all, to your

(7) knowledge, where did all these entities that are

(8) listed in Exhibit-2?

(9) A      Well I remember this document.  This was a

(10) document that was prepared by my ex-partner Kenneth

(11) Eisenberg.

(12)        Q      Okay.

(13) A      Not by me.

(14)        Q      And what was his purpose in preparing

(15) that?

(16)               MR. HAYES:  John, if I can state

(17) an objection.  I object to the form of the

(18) question.  I think we're getting into

(19) substantive tax issues rather than -- are you

(20) asking why that particular document was

(21) prepared?

(22)               MR. MUIJE:  No, I'm just asking

(23) what it represents, what it means.  And then I'm

(24) gonna ask if we have any records for these

(25) individual entities.
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(1)               MR. HAYES:  Okay.  At this point

(2) I'll withdraw the objection if that's the

(3) direction you're going.

(4)               MR. MUIJE:  That's exactly the

(5) direction I'm looking for.

(6)        Q      Sir, what is your understanding what

(7) this document means or why it was prepared?

(8) A      To the best of my knowledge, this document

(9) basically represents, disregarded entities for tax

(10) purposes.

(11)        Q      And what do you mean by disregarded

(12) entities for tax purposes, is that an accounting

(13) term or --

(14) A      It's a tax term.

(15)               MR. HAYES:  I'm gonna renew my

(16) objection to the form of the question.  I think

(17) it's beyond the scope of this custodian records

(18) deposition.

(19)        Q      Go ahead and answer.

(20) A      Disregarded entity is a partnership that is

(21) only owned by one person or one entity.

(22)        Q      Now in the context of doing work for

(23) LVLP Holdings, did you ever obtain any records for

(24) Live Work, LLC, for example?

(25) A      Not to my knowledge, don't recall.
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(1)        Q      To your knowledge, did Live Work, LLC,

(2) have any bank accounts separate and apart from the

(3) one LVLP Holdings account?

(4) A      Couldn't tell you.

(5)        Q      You never saw any?

(6) A      I don't know what year you're referring to.

(7)        Q      We can go each year starting with '07.

(8) Did you ever see separate bank October for Live

(9) Work, LLC in 2007?

(10) A      Don't recall.

(11)        Q      Same answer for '08?

(12) A      Don't recall.

(13)        Q      '09?

(14) A      Don't recall.

(15)        Q      2010?

(16) A      Don't recall.

(17)        Q      2011?

(18) A      Do not recall.

(19)        Q      2012?

(20) A      Same, do not recall.

(21)        Q      2013?

(22) A      Do not recall.

(23)        Q      2014?

(24) A      Do not recall.

(25)        Q      2015?
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(1) A      No.

(2)        Q      2016?

(3) A      No.

(4)        Q      And 2017?

(5) A      Not done.

(6)        Q      Okay.  And the reason that the answer

(7) changed slightly from don't recall to no is because

(8) you went through all your records from 2014 forward

(9) and there were no records, separate records for Live

(10) Work, LLC during that period of time, correct?

(11) A      I didn't say that.

(12)        Q      You just have a clearer recollection

(13) of the more recent years, does that explain the

(14) minor deviation there, sir?

(15) A      I was involved in '15 and '16.

(16)        Q      Okay.  Well I appreciate that

(17) clarification.  If you had any separate records for

(18) Live Work, LLC, would they have been produced in

(19) which you've produced?

(20) A      Yes.

(21)        Q      And for 2015, 2016, 2017, you were the

(22) primary contact person for LVLP Holdings, is that

(23) correct?

(24) A      Yes.

(25)        Q      So if there were any records during
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(1) those three years from Meyer Property, LLC, you

(2) would have seen it and you would produced it,

(3) correct?

(4) A      Which property?

(5)        Q      Meyer Property, LLC, the next one up

(6) on Exhibit-2.

(7) A      Okay, if there was, yes, I would have seen it

(8) but, no, I did not see anything.

(9)        Q      On Las Vegas Land Partners, is the

(10) same answer, same question, if there were any

(11) separate records, you would have seen them?

(12) A      Yes.

(13)        Q      Same thing for Aquarius Owner?

(14) A      Yes.

(15)        Q      Same thing for Adrian Properties?

(16) A      Yes.

(17)        Q      Same thing for Leah?

(18) A      Yes, but it says here partial sale in seven

(19) so I don't know what's involved with Leah.

(20)        Q      Okay.  I will tell you that part of

(21) the documents you produced for, to comply with the

(22) subpoena, involved sale and transfer of Leah's

(23) Property to an entity known as Casino Coolidge.  Do

(24) you have any recollection regarding that

(25) transaction?

SPITZ0050

60045-0050
Case No.: A-16-740689-B

RA 009075



JerseyShore Reporting, LLC

51

(1) A      No, I do not.

(2)        Q      Would I be correct in my understanding

(3) that that transaction was accounted for and carried

(4) forward onto the LVLP Holdings tax return?

(5)               MR. HAYES:  Object to the form of

(6) the question.  I believe that it is beyond the

(7) scope of the document production.

(8)               MR. MUIJE:  I'm just trying to

(9) identify what role Leah Holdings had and why

(10) we're producing these records.

(11)        Q      Go ahead, sir.  I'm terrible on dates

(12) but I would want to say it occurred either at the

(13) end of 2013 or more roughly in 2014, Leah sold

(14) property that it owned in Las Vegas for an entity

(15) known as Casino Coolidge and would I be correct in

(16) my understanding if that paperwork, those

(17) transactions were accounted for and reported for

(18) through LVLP Holdings?

(19)               MR. HAYES:  And my objection was

(20) that I believe that that exceeds the scope of

(21) the subpoena for document production deposition

(22) but the witness can certainly answer the

(23) question.

(24) A      Could you repeat the question again?

(25)        Q      Yes.  The sale occurred from Leah, LLC
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(1) to Casino Coolidge, you produced copies of various

(2) documents relating to that sale in the context of

(3) your documents that you produced in response to this

(4) subpoena.  And my question comes down to whether

(5) that financial transaction was reported on the tax

(6) return of LVLP Holdings, LLC?

(7) A      If there was a sale as you had indicated,

(8) then it was properly reported on the tax return for

(9) LVLP Holdings.

(10)        Q      And, to your knowledge, there was not

(11) a separate tax return for Leah, LLC, correct?

(12) A      Not to my knowledge.

(13)        Q      And, again, just verifying that

(14) there's no separate documents in 2015, 2016 or 2017

(15) for Marc Property, LLC, to your knowledge?

(16) A      No.

(17)        Q      Aaron Property, LLC?

(18) A      May I just clarify?  You're referring to '17.

(19) We have not seen any documents yet for '17 nor have

(20) we started the process of preparing anything for

(21) '17.

(22)        Q      Okay, I appreciate your clarification.

(23) Subject to that qualification and the 2014 documents

(24) would have covered work in 2015.  Is that a hybrid

(25) thing between you and Mr. Eisenberg or did he do all
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(1) of the 2014 tax work on a per diem basis in 2015?

(2) A      I can't recall.

(3)        Q      For 2015 and 2016, he would have been

(4) out of the picture and it would have been your work,

(5) correct?

(6) A      Correct.

(7)        Q      So limiting that to two years or any

(8) documents that may have already trickled in on 2017,

(9) there are no separate documents, transactions,

(10) records, et cetera, for Marc Property, LLC, to the

(11) best of your knowledge?

(12) A      To the best of my knowledge for 2015 and '16,

(13) there are no separate records for Marc Property.

(14)        Q      And you haven't seen anything yet for

(15) 2017?

(16) A      No, I have not.

(17)        Q      And let's make that the conditional

(18) assumption here for the rest of these.  I'm gonna go

(19) through them and make sure there's no record

(20) wandering around that we're missing.  So in 2015,

(21) 2016, and to the extent that a document may have

(22) trickled in for 2017, you haven't seen anything for

(23) Aaron, A-a-r-o-n, Property, LLC, correct?

(24) A      No.

(25)        Q      Zoe, Z-o-e, Property, LLC?

SPITZ0053

60045-0053
Case No.: A-16-740689-B

RA 009078



JerseyShore Reporting, LLC

54

(1) A      No.

(2)        Q      Stella Property, S-t-e-l-l-a, LLC?

(3) A      No.

(4)        Q      Ava, A-v-a, Property, LLC?

(5) A      No.

(6)        Q      Las Vegas Bonneville Partners, LLC?

(7) A      No.

(8)        Q      Casa Mitchell, LLC?

(9) A      No.

(10)        Q      Exchange for Casa Mitchell, LLC?

(11) A      No.

(12)        Q      Gaviayana Company, LLC?  That's

(13) spelled G-a-v-i-a-y-a-n-a, Company, correct?

(14) A      Correct, no.

(15)        Q      Okay.  Now with all of these, the Lea

(16) transaction stands out a little bit.  Did you ever

(17) see a separate bank account, any separate bank

(18) records for Leah, LLC, covering the period of time

(19) you testified about?

(20) A      For the years I prepared, I do not recall.

(21)        Q      Have you ever seen any corporate

(22) paperwork for Lea, LLC such as the original

(23) incorporating documents or limited liability company

(24) charter, operating agreements, e-mails or anything

(25) separate from Leah, LLC, as opposed to LVLP
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(1) Holdings?

(2) A      Do not recall.

(3)        Q      Okay.  Did any of these sub-entities

(4) maintain separate accounting records for 2015, 2016

(5) or any other periods of time you looked at?

(6) A      I did not see any.

(7)        Q      For example, when Leah would have to

(8) pay property tax, would that be paid for from the

(9) LVLP Holdings bank account according to the

(10) documents you've seen?

(11) A      If there was tax to be --

(12)               MR. HAYES:  Objection to the form.

(13) Excuse me, I object to the form of the question.

(14) It assumes facts not in evidence, vague and

(15) ambiguous.

(16)        Q      To your knowledge, and, again, my

(17) purpose is not to get into the substance --

(18)               THE VIDEOGRAPHER:  Looks like we

(19) lost power guys.

(20)               (Whereupon, a brief recess is

(21)        held.)

(22)        Q      If you're ready to resume, Mr. Spitz,

(23) I remind you you're still under oath but we're

(24) making real good progress.  And I forget exactly

(25) where we were.  We had talked about the individual
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(1) entities over time.  Let me ask you this, you did

(2) indicate that Exhibit-2 was originally drafted or

(3) created by Mr. Eisenberg.  So that would be a few

(4) years back, is that correct, sir?

(5) A      Yeah.

(6)        Q      Now one of the recording entries I saw

(7) in the financial records earlier, in fact, there was

(8) a monthly installment amount, was for an entity

(9) known as Wink 1, are you familiar with Wink 1 at

(10) all, sir?

(11) A      No.

(12)        Q      Okay.  If I represented to you that

(13) Wink 1 is an entity also owned by LVLP, would that

(14) refresh your recollection in any way?

(15) A      No.

(16)        Q      Have you ever seen any separate

(17) documents regarding Wink?

(18) A      No.

(19)        Q      But if the ledger entries that say

(20) Wink 1 and show recurring income on a regular basis,

(21) that's being reported on the LVLP Holdings return,

(22) is that correct?

(23) A      I did not audit the information given to me.

(24) I simply prepared a tax return based on the

(25) information given which were the totals.
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(1)        Q      I understand.  And do you have any

(2) reason to doubt my representation to you that 2013,

(3) 2014, 2015, 2016, there are recurring income

(4) entities for an entity known as Wink 1 or designated

(5) as Wink?

(6) A      I cannot comment on that.

(7)        Q      Okay.  And apparently they are showing

(8) as an income entry in the context of the overall

(9) return.  Again, just to rephrase the question, to

(10) your knowledge, you've never seen any separate

(11) records on Wink separate and apart from your Las

(12) Vegas, LVLP Holdings, correct?

(13) A      Correct.

(14)        Q      Okay.  Sir, let's go back just a

(15) minute or two.  I was thinking during our little

(16) break about your discussion regarding shredding.

(17) When was the last time you shredded documents for

(18) LVLP or for anybody, to the best of your knowledge?

(19) A      Might have been December or January of,

(20) December of '16 or January of '17.

(21)        Q      So a little over a year ago, is that a

(22) fair statement?

(23) A      I'm sorry.  Might have been January of '18 or

(24) December of '17.

(25)        Q      Okay, I appreciate that clarification
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(1) that's why I asked the follow-up question here.  So

(2) two or three months ago, is that correct?

(3) A      Possibly, yes.  I can't really recall because

(4) again, it's either December or January is when we do

(5) it.  So I can't really recall at this time.

(6)        Q      And that's an annual thing that you go

(7) through and shred all the records on an annual

(8) basis?

(9) A      Yes.

(10)        Q      Now shredding implies physical

(11) records.  What kind of physical documents do you

(12) retain regarding LVLP as opposed to electronic

(13) documents?

(14) A      I couldn't tell you with LVLP.

(15)        Q      And would it include physical copies

(16) of the tax returns?

(17) A      Not to my knowledge.

(18)        Q      I'm sorry, I didn't hear the answer to

(19) that, sir.

(20) A      No, not to my knowledge.

(21)        Q      Do you print out e-mails and maintain

(22) those at all?

(23) A      No, I do not.

(24)        Q      Would it include copies of the general

(25) ledgers for LVLP, for example?
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(1)               MR. HAYES:  I object, excuse me,

(2) I'm gonna object to the question, it assume

(3) facts not in evidence.

(4)        Q      Do you know if at present, you have

(5) any physical documents for LVLP?

(6) A      I would have to check.  I can't recall what

(7) physical documents I have.

(8)        Q      Would there be a file draw somewhere

(9) by client number or by client name that you could

(10) look in?

(11) A      I could.

(12)        Q      Okay.  And, to your knowledge, would

(13) you have checked that while you were compiling all

(14) of the documents to comply with the subpoena?

(15) A      Again, I'll tell you that whatever was in the

(16) file, I scanned and e-mailed.

(17)        Q      Okay.  And I'm just trying to clarify

(18) in my own mind.  You indicated most of these are in

(19) a directory on your network server.  I'm just trying

(20) to differentiate between electronic files and

(21) physical hard copy files and ask you whether you

(22) went and looked in the filing cabinets or the file

(23) draws or wherever you might maintain to call hard

(24) copy files in terms of complying with the subpoena?

(25) A      And I answered, I did look and whatever I had
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(1) I Pdf'd.

(2)        Q      Good.  That's a clarification, that's

(3) exactly what I wanted.  So when you shred, you

(4) destroy the physical files that you have on a

(5) client, correct?

(6) A      I don't know what you mean by files.

(7)        Q      The documents relating to a client.

(8) To shred something implies taking a piece of paper

(9) and putting it in a machine, correct?

(10) A      Correct.

(11)        Q      And so when you do your annual cycle

(12) of shredding, you take whatever physical documents

(13) you have and you destroy those via shredding, is

(14) that correct?

(15) A      Correct.

(16)        Q      How do you destroy your electronic

(17) files?

(18) A      Electronic files, we clean out our computer

(19) systems every couple of years as well because we run

(20) out of room.  In addition, our server was old and it

(21) collapsed so we got a new server.  So a lot of the

(22) stuff that was old was destroyed.  A lot of stuff

(23) was also destroyed because of Sandy.

(24)        Q      Okay.  There's multiple components to

(25) that answer, sir, and I don't mean to be difficult
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(1) with you.

(2) A      I'm answering the question -- I'm just

(3) answering your question.

(4)        Q      I know and I'm just trying to break it

(5) down so I understand a little better.  We know when

(6) Sandy happened, as soon as we check Wikipedia or a

(7) calendar or something.  Was your server going down,

(8) did that occur before or after Hurricane Sandy?

(9) A      That occurred before.

(10)        Q      Okay.  Any idea how long before?

(11) A      No.

(12)        Q      Okay.  And have you maintained the

(13) same server that you acquired to replace it or did

(14) you acquire a new server after Hurricane Sandy?

(15) A      Yes.

(16)        Q      And approximately how soon after

(17) Hurricane Sandy did you get that server?

(18) A      Right after.

(19)        Q      Have you acquired any new computer

(20) hardware in terms of main servers or processors or

(21) storage capacity since that time?

(22) A      Yes.

(23)        Q      Okay.  Do you know how many gigabytes

(24) of storage memory your network currently has?

(25) A      No.
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(1)        Q      Can you check that and fill in the

(2) blank in the deposition?

(3) A      Yes. ____________

(4)               MR. MUIJE:  Okay.  Ms. Reporter,

(5) if you'll leave a blank I'd like to know the

(6) total storage capacity of the SKE servers at

(7) this time.

(8)        Q      When was the last time you upgraded

(9) that capacity, sir, to the best of your knowledge?

(10) A      I believe this December.

(11)        Q      Would have been December 2017?

(12) A      Correct.

(13)        Q      Okay.  Could you tell us in laymen's

(14) terms, what you did to upgrade that capacity?

(15) A      I got a new server.

(16)        Q      Brand new server in December 2017?

(17) A      Correct.

(18)        Q      Okay.  And would you have used your IT

(19) gentleman that you testified about, I forget his

(20) name, I think it was Convex?

(21) A      Yes.

(22)        Q      Okay.  So he would have more detail

(23) and could give us all the technical data if we

(24) needed it, correct?

(25) A      I would assume so.
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(1)        Q      Okay, we hope so.  Let me ask you

(2) this, sir.  You're gonna give us e-mails and I very

(3) much appreciate that.  In terms of electronic files,

(4) our people tell us as an accountant you use a lot of

(5) Excel spreadsheet, is that correct?

(6) A      I use a lot of Excel spreadsheets?

(7)        Q      Our accounting experts indicate that

(8) it is common in the accounting industry for CPAs to

(9) use Excel spreadsheets to make adjusting entries and

(10) deal with the journals and registers and et cetera.

(11) Do you make a habit of using Excel spreadsheets?

(12) A      That's a very general question with regard to

(13) making, adjusting entries and the answer is no.

(14)        Q      Okay.  Do you use QuickBooks?

(15) A      My clients use QuickBooks.

(16)        Q      Okay.  What kind of software do you

(17) use to manipulate the QuickBook data that your

(18) clients provide you?

(19) A      I don't manipulate data.

(20)        Q      Okay.  What software do you use to

(21) create, for example, adjusting entry journals?

(22) A      Whatever books or software my clients use,

(23) that is what I utilize.

(24)        Q      Okay.  And, in fact, on your website

(25) don't you advertise that you provide QuickBook
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(1) services?

(2) A      For consulting.

(3)        Q      Okay.  Do you use QuickBooks services

(4) in terms of actually working with your clients data?

(5) A      Explain that, please.

(6)        Q      In terms of a client sends you several

(7) QuickBook files with their financial data in it, do

(8) you have the software to open and read that and

(9) understand that in terms of the data that your

(10) clients send you?

(11) A      Yes.

(12)        Q      Okay.  Where are those QuickBooks

(13) files maintained?

(14) A      They are not files, they're software.

(15)        Q      Okay.

(16) A      And it's on my server.

(17)        Q      Okay.  And where is the software

(18) relating to LVLP's QuickBook records, is that all on

(19) your server too?

(20) A      I returned all QuickBooks to my client.

(21)        Q      You return all of that to your client?

(22) A      QuickBooks is your ledger, the ledger belongs

(23) to the client, not to the accountant.

(24)        Q      You produced numerous ledgers for us,

(25) correct?
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(1) A      Correct.

(2)        Q      And where are the source of electronic

(3) files for those ledgers that you printed out and

(4) produced?

(5) A      Those were copies that I had.

(6)               MR. HAYES:  Excuse me, excuse me.

(7) I'm gonna object to the form of the question

(8) it's assumes facts not in evidence, vague and

(9) ambiguous.

(10)        Q      Go ahead and answer, please, Mr.

(11) Spitz.

(12) A      Copies on my server.

(13)        Q      Okay.  And can we ask you to produce

(14) copies?  Because I think if you look at the subpoena

(15) carefully, you'll see that we asked for all these

(16) electronic records to you.  When we asked you to --

(17) when you're going through and pulling your e-mails,

(18) can you also produce those electronic QuickBook

(19) records either on a disk or on a thumb driver,

(20) either or?

(21) A      Sir, if you look at your documents, they

(22) already have been produced.

(23)        Q      And as far as documents, they don't

(24) look at all different?

(25) A      Excuse me?
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(1)        Q      Again, we want to look at the source

(2) electronic records so that we can see some of the

(3) mega data and some of the data that underlies those

(4) electronic records which would help us understand

(5) how they were used and what they represented, et

(6) cetera.

(7) A      I gave you everything I had.  I gave you

(8) everything I had.  Don't know what else you're

(9) looking for.  Everything was already submitted to

(10) you before which included the copies of the ledger

(11) and that's what I have and that's what you have.

(12)        Q      Okay.  And what we're asking, we have

(13) physical copies printed out on Pdf.  We want the

(14) electronic versions of those so that our accountants

(15) can better handle and understand and work with them.

(16) A      I am not custodian of the records.

(17)        Q      I didn't hear what word you used,

(18) sir--

(19) A      Custodian.

(20)        Q      -- can you repeat, please?

(21) A      Custodian, it belongs to the client, not to

(22) the accountant.

(23)        Q      I understand it belongs to the client,

(24) but your client is a party to this litigation and

(25) we've subpoenaed those records in absent of
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(1) protective court order, we're entitled to them.

(2) When you download or save copies of the e-mails,

(3) will you also download and save copies of your

(4) electronic files for us so we have complete copies

(5) of the records relating to LVLP to this litigation,

(6) please?

(7) A      I gave you complete copies.

(8)        Q      We want the electronic version of

(9) those copies, sir.  There's data in the electronic

(10) versions that doesn't exist in printed versions,

(11) that we're entitled to see.

(12) A      That is not true.

(13)        Q      Our computer experts tell us

(14) otherwise, sir.  Let me ask you this --

(15) A      That's ridiculous.

(16)        Q      -- changing the subject, changing the

(17) subject, we can always go back to court, if

(18) necessary, and get a clarification from a judge.

(19) You have to have Word documents.  I'm assuming your

(20) working program on your computer is Microsoft Word,

(21) is that correct?

(22) A      Yes.

(23)        Q      And there are probably numerous Word

(24) documents on your computer relating to LVLP?

(25) A      No.
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(1)        Q      No documents in Word?

(2) A      Not to my knowledge and whatever we had, we

(3) already disclosed.

(4)        Q      Other than the engagement letters, is

(5) there any single Word documents on your computer

(6) that relates to LVLP?

(7) A      I already submitted everything I had.

(8)        Q      Okay.  And once again, I'm gonna

(9) repeat the request and if your answer is we're not

(10) producing, I'll accept that answer and we'll let the

(11) court deal with it.  I'm asking for electronic

(12) versions of the Word documents on your computers,

(13) sir.  Is that something that you can provide on a

(14) memory stick or a disk?

(15) A      I already told you that whatever was on my

(16) server for the particular years that I gave you, I

(17) submitted everything I had.

(18)        Q      Okay.  And what we're asking is the

(19) electronic version, you've produced printed versions

(20) which we appreciate.  We want the electronic

(21) versions as well.  And, again, Mr. Candee is

(22) prepared, he has some media with him.  You could

(23) certainly download it very quickly.  If it's in one

(24) directory it takes one minute to transfer the

(25) electronic versions of these documents.
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(1) A      I already transferred, I already transferred

(2) everything I had, I do not have anything else.  And,

(3) frankly, I don't have additional time this afternoon

(4) to sit and go through my files when Mr. Candee sits

(5) in my office.  I could do it another time.  I can

(6) look again.  But I already submitted everything I

(7) had in my server that relates to Las Vegas Land

(8) Partner Holdings.

(9)        Q      Very good.  And would you ask him when

(10) you go through this coming week, cause again, you've

(11) been gracious to offer to do that as far as the

(12) e-mails, I would just ask, it takes three more

(13) minutes at most, to copy the electronic files at the

(14) same time you're copying the e-mails, we would ask

(15) you to produce your Word versions and your QuickBook

(16) versions of the source records so that we have the

(17) electronic versions either on a disk or on a memory

(18) stick so that we have complete documentation.

(19) A      I just --

(20)        Q      Can you do that within the next week?

(21) A      Yeah, but I need to clarify one thing again.

(22) The QuickBooks are not my property.  They belong to

(23) the taxpayer.  They're in the custody --

(24)        Q      I understand that.  The taxpayer is a

(25) party to this lawsuit which is why we requested
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(1) copies of those documents.

(2) A      You requested documents but you didn't

(3) request a general ledger which is what the

(4) QuickBooks is.  I gave you copies of the general

(5) ledger which reflected all transactions in

(6) QuickBooks.  If you want the actual QuickBook files,

(7) I would have to have a request for that.

(8)        Q      Yes.  The request, if you look

(9) carefully, and I'm not gonna waste 15 minutes of

(10) your time or 15 minutes of mine right now, the

(11) request included the electronic versions of the

(12) file.  I would ask while you're downloading or

(13) transferring the e-mails, it has to be a lot easier

(14) to do that electronically than print them out and

(15) scan them or print them, to please give us the

(16) electronic versions of your Word documents and your

(17) QuickBooks documents and your e-mail and that'll be

(18) a lot quicker and easier for you.

(19) A      If it's part of the subpoena I will.  But

(20) most of the time the subpoena said documents, did

(21) not specify electronic.  It simply said documents.

(22) That's all it says.

(23)        Q      We will verify that later, sir.

(24) A      Well I'm just saying.

(25)        Q      And verifying --
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(1) A      I'm saying your subpoena, your subpoena just

(2) says documents.  It did not specify anything with

(3) regard to electronic.  All the documents were

(4) submitted to you.

(5)        Q      I'll verify that, sir, if necessary.

(6) If necessary, we'll do another subpoena and we'll do

(7) the dog and pony show again which from a timing

(8) standpoint, fortunately for all of us, will be after

(9) April 15th.

(10) A      Thank you.

(11)        Q      However, let's move on here.  Do you

(12) notify LVLP each year that various documentation is

(13) gonna be shredded, purged and destroyed to the

(14) extent it's over three years?

(15) A      Again, asked and answered.

(16)               MR. HAYES:  You asked it.

(17)        Q      And perhaps I didn't hear it.  But the

(18) answer is you do not separately notify them of your

(19) intent to shred or destroy document?

(20) A      I believe Mr. Hayes was trying to interrupt.

(21)               MR. HAYES:  John, may I speak,

(22) please?

(23)               MR. MUIJE:  Go ahead, Gary.  Yes.

(24)               MR. HAYES:  John, I guess I'm

(25) somewhat at this point, I've been offline for
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(1) about five minutes.  I've been trying to reach

(2) you.  I assume that the service would somehow

(3) know if I went offline.  Is that part of this

(4) program that --

(5)               MR. MUIJE:  Gary, you're logged

(6) in.

(7)               MR. HAYES:  I know I was logged in

(8) but I was not able to get any -- did the service

(9) -- it indicated that I was disconnected from the

(10) service.  I called Fern your assistant and she's

(11) been trying to reach you on the phone.

(12)               MR. MUIJE:  Obviously I turned my

(13) phone on silent so it wouldn't disrupt the

(14) deposition.  We are here and all I can say is

(15) that the witness and I have been discussing

(16) electronic files.  And it's his position that

(17) the subpoena did not cover that and it's my

(18) position it did.  But if necessary, I'll issue a

(19) new subpoena.

(20)               MR. HAYES:  Okay, John, I would

(21) ask that you turn your phone on so if I need to

(22) contact you and I'm offline, there's no way I

(23) can reach you since you're not in your office,

(24) please.

(25)               MR. MUIJE:  It does look like one
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(1) missed call, I'll turn it on.  But people will

(2) have to forgive me if it rings from somebody

(3) else in the middle of this.  Okay, I don't get

(4) that many phone calls.  Let's resume.

(5)        Q      You'll tell me if you already answered

(6) this sir, but I just need to clarify it for the

(7) record.  Other than through your engagement letter,

(8) do you ever notify LVLP that you're gonna destroy

(9) and purge their, all their records more than three

(10) years old?

(11) A      No.

(12)               MR. HAYES:  I'm gonna object to

(13) the form of the question.  It's been asked and

(14) answered.

(15)        Q      Go ahead and answer, sir.

(16) A      No.

(17)        Q      Okay, very good.  If you have

(18) Exhibit-3 available to you, sir, let's look at that

(19) now.

(20) A      I do not have Exhibit-3.

(21)               MR. CANDEE:  Hang on, hang on.

(22) Okay, the court reporter is gonna mark it as

(23) Exhibit-3 and then I'll let you know when it's

(24) in front of the witness.

(25)               (Whereupon, Record Retention Guide
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(1)        is received and marked as Defendant's

(2)        Exhibit-3 for Identification.)

(3)               MR. CANDEE:  For what it's worth,

(4) the court reporter has marked a two-page

(5) document as Exhibit-3 and has handed it to the

(6) witness.

(7)        Q      Very good.  Do you recognize that

(8) document, sir?

(9) A      I guess this is on our website which hasn't

(10) been adjusted in more than 10 years.

(11)        Q      Okay.  And are you indicating that

(12) this two-page document which is a print out from

(13) your website, we printed out this morning, as a

(14) matter of fact, there's a page or a part of your

(15) website that says record retention guide, is that

(16) correct, sir?

(17) A      Yes, and this is for clients not for us.

(18)        Q      I understand.  I just want to verify

(19) this is on your website, to the best of your

(20) knowledge, correct?

(21) A      Yes.

(22)        Q      And in this you tell the clients how

(23) important it is to maintain various records,

(24) including certain records that quote unquote

(25) business records to keep forever at the bottom of
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(1) the page, correct?

(2) A      I don't tell my clients, it's on my website.

(3)        Q      Okay.  Well what's the purpose of

(4) having that on your website, sir?

(5) A      It was something that was set up by another

(6) company a long time ago, merely marketing.

(7)        Q      You haven't seen any reason to take it

(8) down?

(9) A      No, I haven't even looked at it to be honest,

(10) in a long time.

(11)        Q      Okay.  And, in fact, at the very top

(12) of Exhibit-3 you discussed certain, it says special

(13) circumstances how important it is to create and keep

(14) backups.  Do you see that, sir?

(15) A      Yes.

(16)        Q      Okay.  And you consider that sound

(17) advice to your clients?

(18) A      I haven't discussed this with my clients.

(19)        Q      Okay.  And at the present time, do you

(20) have any intention to take this down off your

(21) website because it's misleading or inaccurate?

(22) A      I didn't say it was misleading.

(23)               MR. HAYES:  Object to the form of

(24) the question.  It's argumentative, calls for

(25) speculation.  It's vague and ambiguous.
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(1)        Q      Go ahead and answer, sir.

(2) A      I did not say it was misleading or ambiguous

(3) and I have no idea.

(4)        Q      Okay.  But as of this moment today, if

(5) I log on looking for an accountant on your website,

(6) I'll see this page and this is advice that you're

(7) putting out there for clients and potential clients,

(8) is that correct?

(9) A      It's on my website.

(10)               MR. HAYES:  Same, same objection.

(11) Same objection.

(12)        Q      Now if we can go to Exhibit-4 which is

(13) a stack of invoices that were contained in the

(14) document production specifically Bates pages.

(15) A      I do not have the documents, I don't have the

(16) documents.

(17)        Q      I'll ask Mr. Candee to put it together

(18) and give it to the reporter and I'll wait until he

(19) has it in front of you.

(20)               MR. CANDEE:  Yeah, what was

(21) document number five appears to not have printed

(22) or if it did, it hasn't been brought down yet.

(23) So that's just something --  we can show him on

(24) the screen.

(25)               MR. HAYES:  John, John, if I may.
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(1) You indicated that this deposition would

(2) probably go an hour and a half to two hours.  I

(3) assume we're close to being done --

(4)               THE WITNESS:  Two hours.

(5)               MR. HAYES:  -- at this point?

(6)               MR. MUIJE:  Yeah, if I could avoid

(7) further objections and interruptions, I think I

(8) can get done if 15 or 20 minutes.

(9)               MR. HAYES:  Well I can't guarantee

(10) that.

(11)               MR. MUIJE:  Well, again, Mr. Spitz

(12) was charging us for two and half hours, I'll be

(13) done by two and a half hours --

(14)               THE WITNESS:  I did not charge you

(15) for two and a half hours.

(16)               MR. MUIJE:  -- guaranteed.

(17)               THE WITNESS:  I don't believe I

(18) charged you for two and a half hours.

(19)               MR. MUIJE:  Pardon, sir?

(20)               THE WITNESS:  I don't believe I

(21) charged you for two and a half hours.

(22)               MR. CANDEE:  Is Exhibit-4 the

(23) invoices?

(24)               MR. MUIJE:  Correct.

(25)               (Whereupon, Invoices is received
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(1)        and marked as Defendant's Exhibit-4 for

(2)        Identification.)

(3)               MR. HAYES:  John, I've reviewed

(4) this exhibit and I object on the ground of

(5) relevance.

(6)        Q      Have you had a chance to look at those

(7) Mr. Spitz?

(8) A      Yes.

(9)        Q      Okay, are these true and correct

(10) copies of invoices generated by your firm regarding

(11) LVLP, is that correct?

(12) A      Yes.

(13)        Q      And in that context, were these

(14) generated at approximately the time shown on the

(15) invoice?

(16) A      It was a reprint.

(17)        Q      Okay.

(18) A      But there is, where do you see a time?  I

(19) don't see a time.

(20)        Q      You're right, just the dates for

(21) example, 843?

(22) A      What is 843, please?

(23)        Q      It should be on the first page lower

(24) right-hand corner.

(25) A      Okay, okay, yeah.
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(1)        Q      It states on that invoice November 3,

(2) 2007, 11/3/2007 and it has an invoice number?

(3) A      Correct.

(4)        Q      Do you see that, sir?

(5) A      Correct.

(6)        Q      Was that invoice generated on or about

(7) November 3rd, 2007?

(8) A      I would assume so.

(9)        Q      Now how do you maintain copies of

(10) these invoices, do you maintain physical copies or

(11) electronic?

(12) A      These are on my system.

(13)        Q      Okay.  How does it come to have the

(14) stamp paid 1/25/08 on it?

(15) A      In my general ledger system when something is

(16) paid electronically, that's how it's stamped, that's

(17) the software.

(18)        Q      Okay.  Do you know the name for that

(19) software, sir?

(20) A      QuickBooks.

(21)        Q      QuickBooks, okay.  Now let me ask you

(22) this, this is an '07 invoice and then 844 is an '09

(23) invoice, long predates of the rest of your

(24) documents.  How come you still have these on your

(25) server?
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(1) A      I found these on my laptop.  Because I used

(2) to keep --

(3)        Q      Okay.

(4) A      -- my QuickBooks on my laptop not in my

(5) server.  I didn't want anybody else having access to

(6) my books.

(7)        Q      Okay.  So do you have all the invoices

(8) you ever generated to LVLP on your server -- strike

(9) that.

(10)               On your laptop?  I misspoke?

(11) A      Whatever I gave you is what I have.

(12)        Q      Okay.  And did you, in fact, print out

(13) and produce all of the documents on your server for

(14) us in the context of complying with the subpoena?

(15) A      Yes, I did.

(16)        Q      Again, I said server, I meant laptop.

(17) A      Yes, I did.

(18)        Q      Very good.  And were these original

(19) invoices complied and generated at the times, on the

(20) dates indicated on the invoices?

(21) A      I would assume so.

(22)        Q      And when a payment posts, it

(23) automatically stamps the invoice using the QuickBook

(24) software?

(25) A      Using the QuickBook software, yes.
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(1)        Q      Okay.  And to the best of your

(2) knowledge, these invoices are accurate true and

(3) correct as generated back on the dates indicated,

(4) correct?

(5) A      Yes.

(6)        Q      Would there be any other invoices to

(7) LVLP that didn't end up on your lap or didn't show

(8) here?

(9) A      Not to my knowledge.

(10)        Q      Finally, let's turn to Exhibit-5, if

(11) we can.  Exhibit-5 is a second supplemental

(12) production.

(13)               THE VIDEOGRAPHER:  I'm going to

(14) have to slide the computer over to him because

(15) we don't have that one printed out.

(16)               MR. MUIJE:  You haven't printed it

(17) out yet, am I my understanding?

(18)               MR. CANDEE:  Yes, so we're gonna--

(19)               THE VIDEOGRAPHER:  I'm gonna move

(20) the computer over to him just to avoid delays.

(21) A      I have a document in front of me but I don't

(22) know if it is Exhibit-5 or not.  I was told it's

(23) Exhibit-5.

(24)               THE VIDEOGRAPHER:  It's what I

(25) uploaded as Exhibit-5.
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(1)        Q      The first part is legal stuff produced

(2) by Mr. Hayes' office.  It's about five pages in, we

(3) get to number documents --

(4) A      Hold on, hold on, hold on, hold on, hold on,

(5) hold on.  This one says SDIS that's the first line.

(6) I don't know if we're looking at the same thing and

(7) I don't know if Mr. Hayes has this in front of him.

(8)        Q      I e-mailed him a copy so he should

(9) have it.

(10) A      Is he on?

(11)               MR. HAYES:  I have it.

(12) A      Yes.  Okay, I'm looking at page five which

(13) is, it looks like my engagement letter to Mr.

(14) Mitchell for LVLP Holdings.

(15)        Q      And the lower right-hand corner has

(16) 1115?

(17) A      Yes.

(18)        Q      Okay.  Sir, when you produced the

(19) first 1400, 1114 documents for us, we didn't have

(20) these.  Is there a reason for that?

(21) A      I don't know why you don't have them.

(22)        Q      Okay.  How did we come to get this

(23) separate group of documents that showed up a couple

(24) of weeks later and had to be disclosed separately

(25) after we had our first wave of documents?
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(1) A      What are you asking me?

(2)        Q      I'm asking you why this wasn't

(3) produced with your first wave of documents?

(4) A      Couldn't tell you.  You know, I didn't, I

(5) didn't just --

(6)        Q      You produced them to Mr. Hayes

(7) originally at that first group of documents you

(8) sent.

(9) A      I spent X amount of hours per day trying to

(10) produce your documents.  It's tax reason right now.

(11) I can't spend all this time doing this.  My time was

(12) in excess of what I billed for.  So I did the best

(13) that I could.  And while I found the information, I

(14) was able to gather it and send it out.  As far as

(15) timing, I couldn't tell you why.

(16)        Q      Okay.  But to the best of your

(17) knowledge, do you recall when you electronically

(18) transmitted the first 1114 pages to Mr. Hayes?

(19) A      No, I do not.

(20)        Q      You don't dispute that you didn't send

(21) this approximate and going up to 1129, 1115 through

(22) 1129 it looks to be five or six engine letters.

(23) A      Hold on.  I'm only, I'm only on 1115.  So I

(24) don't know what you're referring to on 1129.  So I

(25) have to flip through it on the laptop.

SPITZ0083

60045-0083
Case No.: A-16-740689-B

RA 009108



JerseyShore Reporting, LLC

84

(1)        Q      That's fine.  Take your time, sir.

(2) A      And from what I see, it's just the engagement

(3) letters, am I correct?

(4)        Q      That's correct, five years of

(5) engagement letters.

(6) A      Okay.

(7)        Q      Do you recall when you transmitted

(8) these documents to Mr. Hayes?

(9) A      Maybe in the last two weeks, I can't recall.

(10)        Q      And do you have any understanding as

(11) to why they weren't transmitted with the first wave

(12) of documents approximately a month ago?

(13) A      Again, I can only tell you I've been very

(14) busy.  I work seven days a week, 15 hours a day.

(15) It's very difficult for me to sit and do this in one

(16) sitting.

(17)        Q      Let me ask you this, where is the

(18) engagement letter that should have been dated

(19) January 2017?

(20) A      Let me see what the last one is, I have no

(21) idea.  I didn't do one yet for 2017 because we

(22) didn't prepare it yet.

(23)        Q      If you go in sequence here, sir, and

(24) they're in reverse order.

(25) A      I have to go back again.
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(1)        Q      Yeah, 1115 is '08 of all the crazy

(2) things and the 1118 has 2016 and 1121 is '15.

(3) A      You're asking me -- it's very, excuse me?

(4) Excuse me?  Could you please stop talking and

(5) listen.  Please.  I'm on a laptop, it's going very

(6) slow.  You're referring to a lot of pages that are

(7) not in front of me that I can flip through.  These

(8) are engagement letters.  They were sent possibly in

(9) the last two weeks.  I don't know what specifically

(10) you're looking for me to answer other than these are

(11) my engagement letters.  Period.

(12)        Q      And my question, sir, very simply,

(13) I'll represent to you that there are sequential four

(14) years of engagement letters here covering 2013,

(15) dated 2013, 2014, 2015, 2016.  If you follow that

(16) sequence there should be an engagement letter dated

(17) January 2017.  Do you know where that is?

(18) A      We didn't do one.  I've been having problems

(19) collecting my money.  So we basically said we're not

(20) gonna do anything until we get an engagement letter

(21) signed and until we get some money in advance.  And

(22) we haven't done the engagement nor have we gotten

(23) any money.

(24)        Q      Okay.  And that's been the status for

(25) over a year here?
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(1) A      Not every year.  We've had some problems

(2) collecting money.

(3)        Q      Let me ask you this, sir, it jumps

(4) from '08 which long predates your other records and

(5) goes to 2013.  How did you happen to have a copy of

(6) your 2008 engagement letter but not '09, 2010, 2011,

(7) 2012?

(8) A      It was whatever I was able to retrieve for

(9) you.  I can't answer that.

(10)        Q      Were these on your laptop or on your

(11) server?

(12) A      I can't answer that, I don't know.

(13)        Q      When you send an engagement letter,

(14) obviously the client has to sign it.  When it comes

(15) back do you keep the physical document?

(16) A      It's all electronic.

(17)        Q      So if it came back in an envelop in

(18) the mail, you'd scan and then shred the hard copy?

(19) A      That's what we started to do, that's correct.

(20)        Q      Looking back at Exhibit-4.

(21) A      What's Exhibit-4 again?

(22)        Q      Those were the invoices.

(23) A      Yes.

(24)        Q      You have a signed engagement letter

(25) dated January 3rd, 2016, that's page 118.
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(1) A      Hold on.  1-1 what?

(2)        Q      I'll represent to you that page 118 is

(3) your signed engagement letter covering calendar year

(4) 2016.

(5) A      Okay.

(6)        Q      The last two pages of Exhibit-4 are

(7) the invoices covering 2015 and 2016.

(8) A      Yes.

(9)        Q      And they show, for example, and these

(10) are numbered on the bottom right of the page, sir,

(11) on page 853, the last page.

(12) A      Yes.

(13)        Q      On August 24th you billed for the

(14) services related to preparing the 2016 tax return?

(15) A      Correct.

(16)        Q      Do you see that?

(17) A      Correct.

(18)        Q      And it's marked paid on October 19th

(19) slightly less than two months later, is that

(20) correct?

(21) A      Yes.

(22)        Q      And despite that being a (inaudible)

(23) payment, I understand I prefer to be paid in 10 days

(24) or 20 days as opposed to 50 days, you didn't see it

(25) appropriate to get a 2017 engagement letter?
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(1) A      No, because I had problems collecting.

(2)        Q      Okay.  Now I do have one other

(3) question deriving from an invoice, these invoices,

(4) sir.  Let me find the correct page here.  Up on the

(5) very right-hand side it's marked 848.

(6) A      Hold on.

(7)               MR. HAYES:  John, what exhibit?

(8)               MR. MUIJE:  It's in Exhibit-4,

(9) it's Exhibit-4, lower right side it's marked

(10) 848.

(11)        Q      Do you have that page in front of you,

(12) sir?

(13) A      Yes.

(14)        Q      Okay.  The date of the invoice is

(15) February 5th, 2016.  Do you see that?

(16) A      Yes.

(17)        Q      Okay.  And the services described are

(18) preparation of books and records through it says

(19) general ledger 2011 to 2014.  Could you describe for

(20) us why you were doing general ledgers for several

(21) years back as recently as 2016?

(22) A      Client requested a copy of his general

(23) ledger.

(24)        Q      And you couldn't just print it out,

(25) you had to spend a dozen hours approximately give or
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(1) take to do that?

(2) A      I couldn't tell you how many hours it took.

(3)        Q      In that regard, how do you generate

(4) these invoices, do you keep time sheets, do you bill

(5) by the project, how does that work?

(6) A      It's based on time.

(7)        Q      And would you still have the source

(8) records underlying this invoice to show how many

(9) hours you spent?

(10) A      I'm not sure, I would have to check.

(11)        Q      Okay.  But when they were prepared by

(12) you or your firm preparing tax returns every year,

(13) why would you have to re-do them?

(14) A      I don't prepare the general ledger

(15) year-by-year, that's not my -- those are not my

(16) books, taxpayers books.

(17)        Q      And I understand that but if I

(18) understand correctly here, you did prepare, you went

(19) back and prepared ledgers for those years

(20) proactively, why was that necessary?

(21)               MR. HAYES:  John, I'm gonna object

(22) to the form of the question to the word, term

(23) prepared.  I think it's vague and ambiguous and

(24) misleading.

(25)               MR. MUIJE:  It says preparation of
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(1) books and records on the invoice, Gary, I'm just

(2) quoting his own invoice.

(3)               MR. HAYES:  Well that's the

(4) objection.  If the witness wants to answer it.

(5)        Q      Go ahead, Mr. Spitz.  I'm trying to

(6) understand this particular invoice.  What you did

(7) and why it was necessary.

(8) A      The preparer's possibly just getting the

(9) books and records and giving it back to the

(10) taxpayer.  I don't prepare, I don't prepare --

(11)        Q      How could you have done the 2011, 2012

(12) and 2013 returns on a timely basis if you didn't

(13) have ledgers for those years?

(14) A      I didn't prepare 2011, '12 and '13 which I

(15) previously told you, number one.  Number two, I

(16) don't have the records for '11.  I can't answer

(17) that.  As far as '12 and '13, that was my ex-partner

(18) who could answer those questions, I did not prepare.

(19)        Q      I'll represent to you that we have

(20) returns from your firm for those years.  I believe

(21) you actually signed the return.

(22) A      And asked and answer before.  I already told

(23) you before, I do a cursory review and I sign the

(24) return, I did not prepare the returns.  You asked

(25) me, I responded.
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(1)        Q      And you still don't have a separate

(2) understanding as to why it was necessary to go back

(3) and recreate those ledgers so-to-speak?

(4) A      No, I do not.

(5)               MR. HAYES:  I object to the form

(6) of the question, vague and ambiguous,

(7) argumentive.

(8)        Q      Let me ask you this then.  Were those,

(9) the ledgers that you prepared in 2016 produced for

(10) us and disposed in response to the subpoena?

(11) A      I did not prepare ledgers.

(12)        Q      I understand you don't prepare

(13) ledgers.  I'll represent to you that we've gotten

(14) multiple ledgers in terms of your subpoena

(15) compliance, sir.  And that kind of asks another

(16) question.  Did Mr. Hayes give you back a complete

(17) set of the documents numbered and indexed like he

(18) gave it to us or did you just send it to him and

(19) then he did his own thing and you haven't seen what

(20) he did to them?

(21) A      He may have sent me an e-mail but I did not

(22) pay attention to it.

(23)        Q      Okay.  I'll represent to you that

(24) there are ledgers in there, let me give you the

(25) exact --
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(1) A      I know exactly what they were in there, it's

(2) called documents.  And those documents represent

(3) what I had in my files.  I have nothing else.

(4)        Q      And, again, just for reference sake,

(5) and we can produce them if we need to but starting

(6) at Bates number 881 --

(7) A      I don't know what you're talking about.

(8)        Q      I understand you don't have these,

(9) sir.

(10) A      So I can't answer you.

(11)        Q      These are the documents that Mr. Hayes

(12) produced for us and represented to us were included

(13) in all the documents you sent.  And there's four

(14) specific documents that are described as Las Vegas

(15) Land Partners (inaudible), which corresponds to the

(16) information I'm seeing on this invoice.

(17)               MR. HAYES:  John, John, I'm gonna

(18) object to the form of the question.  I think

(19) you're asking the witness about documents that

(20) he doesn't have in front of him that have been

(21) produced in the subsequent, what we call the new

(22) case.  And unless he can actually see the

(23) documents, I think it's unfair and possibly

(24) misleading to ask him questions about those

(25) documents.  Does he have a copy of those
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(1) documents right in front of him?

(2)               THE WITNESS:  No, I do not.

(3)        Q      Well I can print it out here, scan it

(4) and e-mail it to you, but I'm cognizant of the time.

(5) I don't want you to hold you up any longer than

(6) necessary.  I'm just saying, do you have any reason

(7) to doubt my statement that sequentially that appears

(8) to be what was covered by this invoice and it

(9) appears to have been produced by you to Mr. Hayes

(10) and by Mr. Hayes in turn to me a couple of weeks

(11) ago?

(12)               MR. HAYES:  I'm gonna renew the

(13) objection.  I think it's vague and ambiguous.

(14) And I don't think the witness can answer

(15) questions regarding documents that are nearly

(16) referred to as Bates stamps that he's never

(17) reviewed and doesn't have them in front of him

(18) now.  He doesn't know what you're talking about,

(19) John.

(20)               MR. MUIJE:  Well let me defer

(21) then.  We're obviously going to have some

(22) e-mails that we're gonna need to go through.

(23) And, again, this was a custodian of records

(24) deposition.  I was just trying to get a handle

(25) on whether or not what's reflected in Exhibit-4
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(1) here in front of him, relates to the documents

(2) that he produced for your office, it seemed to

(3) be labeled identically with the discreet of

(4) services on his invoice.

(5)               MR. HAYES:  That's a fair question

(6) if he had both sets of documents in front of

(7) him.

(8)               MR. MUIJE:  And when we resume for

(9) the substantive deposition after tax season

(10) we'll definitely ask that.  But I'm not going to

(11) the extent that it's going to take us 20 minutes

(12) to produce those and put them in front of him at

(13) this point.  But I will defer the question

(14) because I just want to make sure that the

(15) documents that I'm looking at there, are the

(16) same documents that are identified in Exhibit-4.

(17) Just give me a minute or two, I may have one or

(18) two wrap-up questions in context of what we may

(19) need to do.  I'm gonna mute my microphone and

(20) should be back in about 60 to 90 seconds.

(21)               (Whereupon, a discussion is held

(22)        off the record.)

(23)               MR. HAYES:  I'm ready to back on

(24) the record, John.

(25)               MR. MUIJE:  Okay, if we're ready
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(1) to go back on the record, I think I just have

(2) two more quick little blocks of questions.

(3)        Q      Sir, we talked about all of these

(4) disregarded entities in terms of the, you know,

(5) preparing LVLP's tax returns.  Are you aware of any

(6) other entities that were not contained on that list

(7) for the disregarded entities that had their

(8) financial transactions handled and run as disregard

(9) entities through LVLP?  In other words, I mentioned

(10) one that we have seen, but are there any other

(11) entities that weren't already listed and included on

(12) that list?

(13) A      No.

(14)        Q      And we have seen your engagement

(15) letters in Exhibit-5.  Did I understand correctly

(16) that you got a separate engagement letter from LVLP

(17) for every year, is that your policy?

(18) A      Yes.

(19)        Q      And, again, we have a gap there

(20) between '08 and between the next year which I think

(21) was 2013.  Was it your recollection and testimony

(22) that you did get engagement letters from LVLP for

(23) '09, '10, 2011 and 2012?

(24) A      To the best of my knowledge, yes, but, again,

(25) whatever documents I had, I gave you.
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(1)        Q      And it's my understanding from your

(2) earlier testimony that those letters, those

(3) engagement letters, are basically originated more

(4) than a decade ago and each of them would have

(5) advised LVLP that it was their responsibility to

(6) maintain any records because you were gonna destroy

(7) your copies after three years, right?

(8) A      I don't think that --

(9)               MR. HAYES:  I'm gonna object to

(10) the form of the question.  I think that

(11) misstates, not only misstates the documents

(12) since that's not in evidence.

(13) A      Right.

(14)        Q      Let me rephrase the question.

(15) A      It's not here any way.

(16)        Q      My understanding is that you did have

(17) engagement letters for that span of years, probably

(18) even earlier than 2008, probably back in '07, '05.

(19) Is your recollection that you had engagement letters

(20) from years, '07 and '06 and '05?

(21) A      Why are you saying I have '07 and '05?

(22)        Q      I'm not asking if you have them.

(23) A      No, you just stated a fact that I have '07

(24) and '05.  You stated a fact.  I did not say that.

(25) You're stating facts that are not true.
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(1)        Q      Okay.  Starting in '08, at the latest

(2) you had required engagement letters from LVLP,

(3) correct?

(4) A      We strive to do that with our clients.

(5)        Q      And you don't recall how much sooner

(6) than '08 that would have been?

(7) A      No, I do not.

(8)        Q      And those letters -- strike that.

(9)               It's my understanding that your

(10) practice in those engagement letters was to

(11) advise clients of your records retention policy

(12) and if they wanted to have copies of these

(13) records, they needed to come retrieve them or

(14) get them from you because you were intending to

(15) destroy your copies, correct?

(16) A      Not true.

(17)        Q      Okay.

(18) A      I did not state that.  If you read, I don't

(19) have the engagement letters in front of me, again,

(20) it's on the laptop which is not in front of me.  So

(21) I do not know specifically what my engagement

(22) letters states.

(23)        Q      Let me read you a relevant paragraph

(24) in the engagement, letter, it's on page 1116.

(25) A      Again, it's not in front of me.
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(1)        Q      Pardon me?

(2) A      It is not in front of me, I don't have access

(3) to it.

(4)        Q      Let me just read it very carefully and

(5) I'll read slowly and distinctly.  It's the third

(6) paragraph from the bottom page 1116 which is page

(7) two of your engagement letter quotation, "by your

(8) signature below, you acknowledge and agree upon the

(9) expiration of the three year period SKE Group, LLC,

(10) shall be free to destroy our records related to

(11) these engagements.  If you want to look at it there,

(12) sir, I guess that's what we're doing.

(13) A      Okay, I'm looking at 1116.

(14)        Q      Three paragraphs from the bottom, it's

(15) only two sentences.

(16) A      Which one, by your signature below?

(17)        Q      Correct.

(18) A      Yep, that's correct.

(19)        Q      And in the paragraph directly above it

(20) says basically you're gonna keep your documents for

(21) three years and return them if they requested?

(22) A      Yes.

(23)        Q      It's the fourth paragraph from the

(24) bottom, it's our policy to keep records related to

(25) the engagement for three years.  Do you see that,
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(1) sir?

(2) A      Yes.

(3)        Q      And that's been your policy since at

(4) least '08 to advise the clients that it becomes

(5) their responsibility to retain these source records,

(6) not yours, because you're gonna destroy them?

(7)               MR. HAYES:  I object.  The

(8) document speaks for itself.

(9)        Q      Go and answer it, sir.

(10) A      It's what the documents says.

(11)        Q      Okay.  That's been the variations of

(12) your engagement letter since that time, is that

(13) correct?

(14) A      That's our engagement letter, yes.

(15)               MR. MUIJE:  Okay.  I think that's

(16) all of the questions that I have at this time.

(17) And I would note for the record that we're at

(18) two hours and approximately 22 minutes.  So a

(19) little less than my estimate and a little less

(20) than Mr. Spitz billed us for.  So I appreciate

(21) your cooperation --

(22)               THE WITNESS:  I owe you seven

(23) minutes, John, and I'll send you a check for

(24) seven minutes.

(25)               MR. MUIJE:  --(inaudible) a very
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(1) happy camper.  Thank you.

(2)               THE WITNESS:  Unbelievable.

(3) Typical attorney.

(4)               THE VIDEOGRAPHER:  Off the video.

(5)

(6)

(7)

(8)

(9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

(17)

(18)

(19)

(20)

(21)

(22)

(23)

(24)

(25)
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(1)

(2)               C E R T I F I C A T E

(3)

(4)           I, KIMBERLY A. DIEHL, a Certified

(5) Court Reporter and Notary Public of the State of

(6) New Jersey, certify that the foregoing is a true

(7) and accurate transcript of the stenographic

(8) notes of the deposition of said witness who was

(9) first duly sworn by me, on the date and place

(10) hereinbefore set forth.

(11)           I FURTHER CERTIFY that I am neither

(12) attorney, nor counsel for, nor related to or

(13) employed by, any of the parties to the action in

(14) which this deposition was taken, and further

(15) that I am not a relative or employee of any

(16) attorney or counsel in this case, nor am I

(17) financially interested in this case.

(18)

(19)

(20)

(21)

(22)                     ____________________________

(23)                     KIMBERLY A. DIEHL, C.C.R.

(24)                     LICENSE NO. 30X100188900

(25)
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