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DOC # 890822
Official Records Nye County Nevada
Deborah Beatty - Recorder
04/09/2018 01:09:15 PM /
Requested By: JONES LOVELOCK
Recorded By: kd
Recording Fee:

APN: 012-031-04, 012-131-03,
012-131-04, 012-140-01, 012-141-01,
012-150-01, 012-151-01, 012-431-06,
612-141-01

RPTT:
Page 1 of 7

MlI

WHEN RECORDED, MAIL TO:

Jones Lovelock
Nicole Lovelock
400 South 4th Street, Suite 500
Las Vegas, NV 89101

The undersigned hereby affirms that this document,
including any exhibits, submitted for recording does
not contain the social security number of any person or
persons. (Per NRS 239B.030)

<

NOTICE

described in this notice for work,The undersigned claims a lien r
materials or equipment furnished ortqJbe furnished for the improvement of the property
and does hereby reserve the right to further amend this Notice of Lien or to record a new
notice of lien with respectto the work, material or equipment it has furnished or may
furnish for which it is jtbfTiaidsand does not cancel, withdraw, discharge or release and

|rights, remedied and claims that it may possess with respect
pment it has furnished or may furnish:

P

expressly reserves any and
to the work, material, hr e<j

:he original contract is: this is a time and material contract with1 . Th!

no specified original tontract amoun

le total

to!

mount of all additional or changed work, materials and2.

equipment, if any, is: not applicable

the total amount of all payments received to date is: $13,818,882.29

The amount of the lien, after deducting all just credits and offsets, is:

1
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dThe name of the owner, if known, of the property is: Bureau of5.

Management and Tonopah Solar Energy, LLC, including its subsidiaries and all otl

or associated entities

The name of the person by whom the lien claimant w6.

whom the lien claimant furnished or agreed to furnish work, materi

Tonopah Solar Energy, LLC

lien claim; s contract is:A brief statement of the terms of payment oft;7.

amounts attributable to time and materials provided to the Crescent Dunes Solar Energy Project

and, payment as required by Nevada law, but in no event later than 45 days after the submission

of an invoice

/ / /

/ / /
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A description of the property to be charged with the lien is: Crescent Dunes8.

Solar Energy Project more particularly described in Exhibit A.

Apr! l , 2018.Dated:

Brahma Group, Inc.

By:
Name: Sean DaVis
Title: President

State of Utah

County of Salt Lake )

Sean Davis, being first duly sw^m on

I have read the foregoing Notice of Lien, kno
/>\vsame is true of my own personal knowledge, except those matters stated upon information and

belief, and, as to those

)
) ss.

iijig'to law, deposes and says:

fie contents thereof and state that the

Sean Davis

Subscribed a
day of the month o

of the year 2018
SUSANARAMPTON$ NOTARY PUBLIC -STATE OF UTAH
My Comm.Exp 08/04/2020
Commission # 690304

&\

otary Pbblic in and for
of ^/T^̂ g and State of UfyMe Coun

/

3
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EXHIBIT A

Improvement:

The Crescent Dunes Solar Energy Project is a 110 MW plant constructed on the Land in
Tonapah, Nevada.

Land:

/

V

Nye County Assessor Parcels: APN 012-031-04, APN 012-131-03, APN 012-131*04.
APN 012-140-01, APN 012-150-01* APN 012-141-01, APN 0^ 2-431-06, APN 012-151-
01, AND 612-141-01

AND MORE PARTICULARLY DESCRIBED BY DOCUMENTS PREPARED BY OR
FOR TONOPAH SOLAR ENERGY, LLC AS FOLLOWS:

\\
All that land situated in the County of Nye, State of Nevada, more particularly described
as follows:

/\ /

PARCEL 1 : GEN-TIE LINE (NVN-0R7933C
\ /N/

\
/ /

1

ip 5 North. Range 41 East
I&K according to the Official Plat thereof,

, M.D.B. & M., inAll that property lying within Towns!
the County of Nye, State oRJ^i

described as follows:

The SW 14 NE, 14 and the W k SE 14;

e W % SE 14 and the E 14 SW 14;

Section 2:

Section 11:

<se NE *4 NW - ^ihe W 14 NW Vi and the NW Vi SW 4,Section 14: 7
\

Section 1-5: The E '4.SE 14 and the SW % SE !4;

Section 22: The HE 14 NE 14, the W 14 NE A, the SE 14 NW A, the E 14 SW A,
the SW % SW % and the NW 14 SE '4;

The NE % NW ‘4 and the W 14 NW 14;

Section 2S: The SE A NE 14, the E '4 SE A and the SW A SE A;

/

x
/X

/
/ /I

Section 27:X

The NW A NE 14
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PARCEL 2: SOLAR ENERGY PROJECT (NVN-086292)

All that property lying within Township 5 North, Range 41 East M.D.B. &
the County of Nye, State of Nevada, according to the Official
described as follows:

at t7
/

The SE Vi, the E !A SW 24, the E '4SW 14'SW '4, the E
NW '/*, the S '4 NE the NE % NE /4 and the SE % NW 14

Section 33:

/

The W % the SE 'A, the WANE 14, tin
SW 'A NE ‘/4 NE 24;

The SW 14 SW 24 NW Vi, the SW 'A SW '4, the SE % NW A SW %
and the W 'A NW '4 SW 'A. X \

24 NE '4 and theSection 34:

Section 35:

h, Range 41 East, M.D.B.&M, in
ing to the Official Plat thereof,

All that property lying within Township 4 N-
the County of Nye, State of Nevada, aept
described as follows:

'4 SW '4 NW XA /Section 2: Lot 4 and the W\
N

The N '4, the NW % SE XdfeN ‘4 NE 'A SE 'A, the SW 24 NE 24
i, the NW 'A SW V* Si 24, the N 24 SW '4, the N 'A S 14 SW 24

/and the SW 24 SW '4 SW 24;

N 14 SE 24. the E '4 SE '4 SF. 24, the NW 14 SE 14
\SE<24, the NE '/,SW 24 SE 24, the NE 14 NE 24 SW 24, the E 24 NW

‘A. the E 24 of Lot 4 and the NE 24 SW 14 NW '4

1Section 3:
S i

(

Section 4;

/

/X7

PARCEL 3;

ANACONDA-MQLY SUBSTATION EXPANSION (NVN-089273)
/ Y

All that property lying within Township 5 North, Range 41 East, M.D.B. & M, in
the County of Nye, State of Nevada, according to the Official Plat thereof,
described as follows:

The fi ‘/2 NE 14 SW Vi NE 14

And
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A TRACT OF LAND SITUATED IN LOT 2 OF SECTION 2, TOWNS.
SOUTH, RANGE 41 EAST, M.D.M., BEING MORE PART1CU&
DESCRIBED AS FOLLOWS:

/ /BEGINNING AT THE SOUTHEAST CORNER OF SAID LOT 2v
THENCE ALONG THE SOUTH LINE THEREOF, NORTH 88nWC27" WEST,
331.44 FEET TO THE CORNER OF THE EAST HALF (E \'/2) OF THE.
NORTHEAST QUARTER (NE 14) OF THE SOUTHWEST QUART
OF THE NORTHEAST QUARTER (NE W) OF SAID SECTION 2;
THENCE ALONG TIIE NORTHERLY PROLONGATION OF THE
LINE THEREOF, NORTH 00°20’22” EAST, 663.03
88°42’55"EAST 331.39 FEET TO THE EAST LINE OFSAIDLOT 2;
THENCE ALONG SAID EAST LINE, SOUTH 00°2(T1l” WEST,' 663.85
FEET TO THE POINT OF BEGINNING.

17 it?4

" WEST
ET;THENCE SOUTH

PARCEL 4-1:

uartcr (St 14) and the Southeast
Section 12 in Township 6
fficial Plat of said Land on

The North one Half (N XA ) of the Southea;
Quarter (SE 14) of the Southeast Quarter ( i
North, Range 40 East, M.D.fi.&M., according to
file in the Office of the Bureau of Land Manageitieht.

Said land is also known as Parcel 4 of Parcel Map recorded July 25, 1980, as File
No. 26731, Nye County, Nevada Record^

x

\hi O'

/
PARCEL 4-2:TT V/ V X
Lots Ope /(1 ) and Two (2) in
Township 6 Norths
said land cm fife in the Office of the Bureau of Land Management.

N/\ XSaid land is also known as Parcel Two (2) of Parcel Map recorded July 25, 1980
as Filc Np?2673^>Nye County, Nevada Records.

f ( X \Together with an easement for the purpose of installing and maintaining an
irrigation well, more particularly described as follows:

Commencing at the Northeast corner of Section 13, Township 6 North, Range 40

Northwest Quarter (NW 'A) of Section 18,
Range 41 East, M.D.B.&M., according to the Official Plat of

lienee South 200 feet at the Trust Point of Beginning;

Continuing South for 50 feet;
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Thence Westerly for 20 feet;

Thence Northerly for 50 feet;

Thence Easterly for 20 feet, at the true point of beginning.

PARCEL 4-3
East Half (E !/2) of the Northwest Quarter (NW !4> of Section 18, Township 6
North Range 41 East, MD.B..& according to the Official plat of sdid land
file in the Office of the Bureau of Land Management.

on

Said land is also known as Parcel One ( 1) of Parcel Maps, recorded July 25, 1980
as File No. 26731, Nye County, Nevada Records.

PARCEL 5:

All land defined as “Servient Property;1 described and depicted in that certain
document entitled “Grant of Generation-Tie Easement" recorded September 14,
2011 as Document No. 772385, Official Records, Nye County, Nevada, being a
portion of the Southeast Quarter (SE Vi) of the Northeast Quarter (NE Vi) of
Section 2, Township 5 Norths Range 41 East, M.D.B.&M,, according to the
Official Plat thereof, EXCEPTING THEREFROM any portion cppveyed to Sierra
Pacific Power Company by
553 as File Nor364l

, 1 9 8 1 in Book 295, Pageie<

of Official Records’ Nye County, Nevada.
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DOC #892768
Official Records Nye Codnty NV
Deborah Beatty - Recorder
05/15/2018 10:36: '
Requested By: NAJtO
Recorded By:/k^ -
Recording B^ej $35.0'

Conform
Page 1 gi2

^

APN: 012-031-04 / 012-131-03 / 012-131-04 / 012-140-01 / 012-141-01 / 012-150-01 / 012-
151-01 / 012-431 -0(5 / 612-141-01 A

ID ICE INC
Recorded at the Request of and
Return Recorded Document to:
LUANN BERTRAND
H & E Equipment Services
4899 West 2100 South
Salt Lake City, UT 84120
702-320-6597

:$0

ity-Fee: $Non
/

NOTICE OF LIEN

The undersigned claims a lien upon the property described in this notice tor work,
materials or equipment furnished or to be furnished for the improvement of the property:

I . Hie amount of the original contract is; $477,831-40

2. The total amount of all additional or changed work, materials and equipment, if any, is:

3. The total amount of all payments received to date is: $0.00

4. The amount of the lien, after deducting all just credits and offsets, is: $477,831.'

E INTERIOR -5. The name of the owner, if known, of the property is: U.S. DEPARTMENT OF T
BUREAU OF LAND MANAGEMENT, 1340 FINANCIAL BLVD, RENO, NV 89502.
6. The name of the lessee, if known, of the property' is: TONOPAH SOLAR
OLYMPIC BLVD., SUITE 500 EAST,SANTA MONICA, CA 90404, /

ROY, LLCv 2425

to whoWthe lien claimant furbished or7. The name of the person by whom the lien claimant was employed
agreed to furnish work, materials or equipment is: BRAHMA CR4
CITY, UT 84101-3018.
8. A brief statement of the terms of payment of the lien claimant 's'

X
9. A description of the property to be charged with the lie/n 151: II Ml N. GAB
TONOPAII, NEVADA; IMPROVEMENT: 4
IS A 110 MW PLANT CONSTRUCTED
FURTHER DESCRIBED IN OR INSTKfW
RECORDS RECORDED IN NYE COUNTY,
131-04 / 012-140-01 / 012-141-01 / 012/150-01 /

OLE LINE NV89,
ERGY PROJECT

THE TAND IN TONAPAH, NEVADA. LAND:
IJVIBIvR 891-507, ACCORDING TO THE PUBLIC

LTOxOl2-031-04 / 012-1314)3 / 012-
-06 i 612 1̂41-01; 5076500

E CRESCENT DUNES SOI

H & E Equipment Services
4899 West 2100 South
Salt Lake City, UT 84120
702 320-6597

10
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STATE OF NEVADA
COUNTY OF CLARK

IJJANN BERTRAND being first duly sworn on oath according to law, deposes and says:

I have read the foregoing Notice of Lien, know the contents thereof and state that the same is true fctf mĵ own
personal knowledge, except those matters stated upon the information and belief, and, as to those matter^l
believe them to be true.

•r-

f
A ,'ABy:

ANN BEKTRAND. Agent

The foregoing instrument was acknowledged before me this day of
LUANN BERTRAND, agent for H & E Equipment Services, who is personally known to m
produced , as identicalion^d who did/did not take an oath.

& foc
NOTARY PUBLIC STATE OF NEVADA

>
KATHALFEN A . Bisrnr:;: •

Notary PuWic- State of t; j

Appointment Recorded m CamCounty n)
‘ My Appotrtmer.t Expires M•*C19 C

My commission expires:

9£- SC ?10- -

11



EXHIBIT 3

12



Electronically Filed
7/17/2018 2:48 PM
Steven D. Grierson
CLERK OF THE COURT

i COMP
RICHARD L. PEEL, ESQ.
Nevada Bar No. 4359
ERIC B. ZIMBELMAN, ESQ.
Nevada Bar No. 9407
PEEL BRIMLEY LLP
3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Telephone: (702) 990-7272
Facsimile: (702) 990-7273
rpeel@peelbrimlev.com
ezimbelman@peelbrimlev.com
Attorneys for Plaintiff
BRAHMA GROUP, INC.

2

3

4

5

6

7

8

9
DISTRICT COURT

CLARK COUNTY, NEVADA
BRAHMA GROUP, INC., a Nevada Corporation,

Plaintiff,

10
A-18-777815-C11 CASE NO.:

DEPT. NO.: Department 14o r-o
^ Tf ^Ld r- o£ o as

23 “82.

fiZl fcd -aT ^CQ Z §*
, t d U NJ S co r-w g ciM

fc3 w fcd r-

12
vs.

13 COMPLAINT
(Arbitration Exempt: Amount in
Controversy Exceeds $50,000.00)

TONOPAH SOLAR ENERGY, LLC, a Delaware
Limited Liability Company; DOES I through X;
and ROE CORPORATIONS I through X,

14

15
Defendants.

16
fO E _

17o
t-

Plaintiff, BRAHMA GROUP, INC. (“BGI”), by and through its attorneys of record, the18

law firm of PEEL BRIMLEY LLP, as and for its Complaint against the above-named Defendants

complains, avers and alleges as follows:

19

20

THE PARTIES21

BGI is and was at all times relevant to this action (i) a Nevada limited liability

company, duly authorized and qualified to do business in the state of Nevada, and (ii) a contractor,

holding a Nevada State Contractor’s license, which license is in good standing.

BGI is informed, believes and therefore alleges that Defendant Tonopah Solar

Energy, LLC (“TSE”) is and was at all times relevant to this action a foreign limited liability

corporation, duly authorized to conduct business in Nevada.

1.22

23

24

2.25

26

27

28

Case Number: A-18-777815-C

13



BGI and TSE are parties to a Services Agreement that establishes jurisdiction and

venue in this Court with respect to all disputes between the parties. Accordingly, this Court has

jurisdiction over the parties and the subject matter of this action.

BGI does not know the true names of the individuals, corporations, partnerships

and entities sued and identified in fictitious names as DOES I through X and ROE

1 3.

2

3

4 4.

5

CORPORATIONS I through X (collectively, “Doe Defendants”). BGI alleges that such Doe6

Defendants are responsible for damages suffered by BGI as more fully discussed under the claims

for relief set forth below. BGI will request leave of this Honorable Court to amend this Complaint

to show the true names and capacities of each such fictitious Doe Defendant when BGI discovers

such information.

7

8

9

10
FIRST CAUSE OF ACTION

11 (Breach of Contract)rooo c**7
u O O\

a, cfl

** n « O

pi u
fid z. g *

M w n
UJ g pi c*

12 BGI repeats and realleges each and every allegation contained in the preceding

paragraphs of this Complaint, incorporates them by reference, and further alleges as follows:

On or about February 1, 2017, BGI entered a Services Agreement (the

“Agreement55) with TSE, wherein BGI agreed to provide a portion of the work, materials and/or

equipment (the “Work95) for or relating to the Crescent Dunes Concentrated Solar Power Plant

(“the Project55) in or near Tonopah, Nevada.

BGI furnished the Work for the benefit of and/or at the specific instance and request

of TSE and has otherwise performed its duties and obligations as required by the Agreement.

As required by the Agreement, BGI has, on a monthly basis and in the form and

manner required by the Agreement, provided numerous invoices to TSE for the Work in an amount

totaling in excess of Twenty-Six Million U.S. Dollars ($26,000,000.00).

Pursuant to the Agreement and Nevada law, TSE agreed to and is obligated to pay

BGI for its Work within no more than 45 days after TSE’s receipt of BGI’s invoices

TSE breached the Agreement by, among other things:

Failing and/or refusing to pay the Services Fees and other monies owed to

5.
13

14 6.
15

16

17o

18 7.
19

20 8.

21

22

23 9.
24

25 10.

26 a.
27 BGI for the Work; and
28

Page 2 of 5
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Otherwise failing and/or refusing to comply with the Agreement andb.1

Nevada law.2

BGI is owed an amount in excess of Eleven Million Nine Hundred Thousand U.S.3 11.

Dollars ($11,900,000) (the"Outstanding Balance”) from TSE for the Work.4

BGI has been required to engage the services of an attorney to collect the

Outstanding Balance, and BGI is entitled to recover its reasonable costs, attorney’s fees and

5 12.

6

interest therefor.7
SECOND CAUSE OF ACTION

8 (Breach of Implied Covenant of Good Faith &Fair Dealing)
9 13. BGI repeats and realleges each and every allegation contained in the preceding

paragraphs of this Complaint, incorporates them by reference, and further alleges as follows:

14. There is a covenant of good faith and fair dealing implied in every agreement,

including the Agreement between BGI and TSE.

15. TSE breached its duty to act in good faith by performing the Agreement in a manner

that was unfaithful to the purpose of the Agreement, thereby denying BGI’s justified expectations.

16. Specifically, but without limitation, TSE breached its duty to act in good faith by

asserting pre-textual, extra-contractual and inaccurate reasons for withholding payments long after

the time required by the Agreement and Nevada law has elapsed. Also, and as part of the

Outstanding Balance, TSE has improperly withheld moneys totaling in excess of One Million U.S.

Dollars for "retention” in purported reliance upon NRS 624.609(2)(a)(l ). While that statutory

provision permits withholding (on a payment-by-payment basis) a retention amount, not to exceed

five percent (5%), such retention must be authorized pursuant to the Agreement, which is it not.

Furthermore, and even if the Agreement allowed TSE to withhold retention from monthly

payments (which it does not), TSE’s withholding of retention amounts retroactively aggregated

from invoices issued (and, in some cases, payments previously made) long ago constitutes extreme

10

1 1fO
O t"
r*rj t"®
L O O\

o- ^
r; ^ 2 ®

“ S > x
0£ taj .-T

^ u O N
w g
W w [i} h-

£ E 2^

12

13

14

15

16

17f'J ON5

18

19

20

21

22

23

24

25 bad faith.

26 Due to the actions of TSE, BGI suffered damages in the amount of or exceeding

the Outstanding Balance for which BGI is entitled to judgment in an amount to be determined at

trial.

17.

27

28
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BGI has been required to engage the services of an attorney to collect the

Outstanding Balance, and BGI is entitled to recover its reasonable costs, attorney’s fees and

1 18.

2

interest therefor.3
THIRD CAUSE OF ACTION4 (Unjust Enrichment)

5
19. BGI repeats and realleges each and every allegation contained in the preceding

paragraphs of this Complaint, incorporates them by reference, and further alleges as follows:

20. This cause of action is being pled in the alternative.

21. BGI furnished the Work for the benefit of and/or at the specific instance and request

6

7

8

9
ofTSE.10

TSE accepted, used and enjoyed the benefit of the Work.

Owner and TSE knew or should have known that BGI expected to be paid for the

22.11roo r-o 23.
Cd t-oP O ON

i l l g
c£ H ,_r ..

U g
fcj « UJ t>^a ®

12
Work.13

BGI has demanded payment of the Outstanding Balance.

To date, TSE has failed, neglected, and/or refused to pay the Outstanding Balance.

TSE has been unjustly enriched, to the detriment of BGI.

BGI has been required to engage the services of an attorney to collect the

Outstanding Balance, and BGI is entitled to recover its reasonable costs, attorney’s fees and

interest therefor.

24.14
25.15
26.16
27.17ro oro

18

19
FOURTH CAUSE OF ACTION

(Violation of NRS 624)20

28. BGI repeats and realleges each and every allegation contained in the preceding

paragraphs of this Complaint, incorporates them by reference, and further alleges as follows:

21

22

NRS 624.609 and NRS 624.610 (the “Statute”) requires owners (such as TSE as29.23

defined by the Statute) to, among other things, (i) timely pay their prime contractors (such as BGI

as defined by the Statute), and (ii) respond to payment applications and change order requests, as
24

25

provided in the Statute.26
TSE violated the Statute by failing or refusing to comply with the requirements set30.

27
forth therein.28
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1 31. By reason of the foregoing, BGI is entitled to a judgment against TSE in the amount

of the Outstanding Balance as well as other remedies as defined by the applicable statutes.

32. BGI has been required to engage the services of an attorney to collect the

Outstanding Balance due and owing for the Work, and BGI is entitled to recover its reasonable

costs, attorney’s fees and interest therefore.

2

3

4

5

6 WHEREFORE, BGI prays that this Honorable Court:

Enters judgment against TSE in the amount of the Outstanding Balance;

Enters a judgment against TSE for BGI’s reasonable costs and attorney’s fees

incurred in the collection of the Outstanding Balance, as well as an award of interest thereon;

For such other and further relief as this Honorable Court deems just and proper in

7 1.

8 2.

9

3.10

the premises.11t O
© r- Dated this _J^May of July, 2018.© ts

M h ©
L © 0\

CL, «1 &
3 w £3.. D o>» *7- 5 t"-
£ < Z £
M 7 t ^
J g r-c£3 ec

12

PEEL BRIMLEY LLP13

14

15 RICHARD L. PEEL, ESQ.
Nevada Bar No. 4359
ERIC B. ZIMBELMAN, ESQ.
Nevada Bar No. 9407
3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Telephone: (702) 990-7272
rpeel@,peelbrimley.com
ezimbelman@,peelbrimlev.com
Attorneys for Plaintiff
BRAHMA GROUP, INC.

EzQ f k ON
7? g ONto H _
O N

16

17t o ©to

18

19

20

21

22

23

24

25

26

27

28
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DOC #898974
Official Records Nye County NV
Deborah Beatty - Recorder
09/06/2018 11: 58:11 AM
Requested By: WEIL & DRAGE APC
Recorded By : MJ RPTT:$0
Recording Fee; $35.00
Non Conformity Fee: $
Page 1 of 4

APN012-031-04; 012-131 -03; 012-131 -04;
APN012-140-01; 012-141 -01; 012431-06;
APN012-150-01; 012-151-01; and
APN612-141-01. ~

Recording Requested By:
NameWEIL & ORAGE, APC

Address 2500 Anthem Village Drive

City / State / Zip Henderson , Nevada 89052

NRS 108.2415 Surety Bond 854481 Posted to Release Lien with Power of Attorney

Title of Document (required)
**Only use below if applicable**

This document is being re-recorded to correct document number
and is correcting

I the undersigned hereby affirm that this document submitted for recording does contain personal
information (social security number, driver’s license number or identification card number) of a
person as required by specific law, public program or grant that requires the inclusion of the
personal information. The Nevada Revised Statue (NRS), public program or grant referenced is:
(check applicable)

Affidavit of Death-NRS 440.380(1)(A) & NRS 40.525(5)
Judgment-NRS 17.150(4)
Military Discharge -NRS 419.020(2)
Dther

Signature

Ana M. Maldonado, Paralegal
Name Typed or Printed

This page is added to provide additional information required by NRS 111.312 Sections 1-2.
This cover page must be typed or printed.

19
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NRS 108.2415 Form of surety bond posted to release lien:
Bond #854481

(Assessor's Parcel Numbers: 012-031-04; 012-131-03; 012-131-04;612-141-01; 012-431-06; 012-140-01;
012-150-01;012-151-01; 012-141-01)

WHEREAS^ Cobra Thermosoiar Plant Inc, (name of principal), located at 11 Miles North Gabbs
Pole Line Road, Tonopah, 1NV 89049 (address of principal), desires to give a bond for releasing
the following described property owned by Tonopah Solar Energy, ILC (name of owners) from
that certain notice of lien in the sum of $7,178.386.94 recorded July (month) 19 (day) 2018,

(year), in the office of the recorder in Nve County (name of county where the property is located):

Crescent Dunes Solar Energy Project

NOW, THEREFORE, the undersigned principal and surety do hereby obligate themselves to the
lien claimant named in the notice of lien, Brahma Group. Inc, (name of lien claimant) under the
conditions prescribed by NRS 108.2413 to 108.2425, inclusive, in the sum of $10.767.580.00 (1
1/2 x lienable amount), from which sum they will pay the lien claimant that amount as a court of
competent jurisdiction may adjudge to have been secured by the lien, including the total amount
awarded pursuant to NRS 108.237, but the liability of the surety may not exceed the penal sum
of the surety bond.
IN TESTIMONY WHEREOF, the principal and surety have executed this bond at Houston. Texas on
the 15th day of August , 2018.

Cobra TherrnosQjg -̂Piarit>^nc,

c
(Signature of Principal) Carle*
American Home Assurance Company

V. V- -v

Sandra Parker , Attorney-in-Fact

State of Texas
} ss

County of Harris

On August 15, 2018, before me, the undersigned, a notary public of this County and State,
personally appeared Sandra Parker known (or satisfactorily proved), who acknowledged that he
or she executed the foregoing instrument for the principal and the surety for the purposes therein
mentioned, Sandra Parker known (or satisfactorily proved) to me to be the attorney in fact of the
surety that executed the foregoing instrument, known to me to be the person who executed that
instrument on behalf of the surety therein named, and he or she acknowledged to me that the
surety executed the foregoing instrument.

20
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(Notary Public in and for the Cbunty of Harris and State of Texas)
Commission Expires: 04/20/2022Laura Elizabeth Sudduth

> Laura Elizabeth Sudduth *5" $ My Commission Expire* \
> «* *? 04/20/2022 «
S ID NO 131537924 £
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POWER OF ATTORNEY
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PA. ni:j)sto;J 8. l$?(ir .

':... 1 . . ....
:

"'

: "RE$OL."VTrPiJhaitChawnuiitof Ihfrftjfffd. t!i* f’rwfjdeuu v't w\y ViyWtWtdeiii; hfyaml lwrybv is* initJwirwil. to appoint ^lujiri^-to-l- aci to jvpicsenj.
nn -i act tux niidoh butthH«Hhe C^>ttip?ny iW'execat*? tv;%<ie. tin

'deWiiin^s,reccgni?aikc> aiuU-tlkr enmrac$M?iihiicmivy andWritiUgs <ttiiiporDiy,iu l.hc naiurc
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DOC #898975
Official Records Nye County NV
Deborah Beatty - Recorder
09/06/2018 11:58:11 AM
Requested By; WEIL & DRAGE APC
Recorded By: MJ RPTT:$0
Recording Fee; $35.00
Non Conformity Fee; $
Page 1 of 4

APN012-031-04; 012-131-03; 012-131-04;
APN012-140-01; 012-141-01; 012-431-06;

APN012-150-01; 012-151-01; and
APN612-141-01.

~

Recording Requested By:
NameWEIL & DRAGE, APC

Address2500 Anthem Village Drive

City / State / ZipHenderson, Nevada 89052

NRS 108.2415 Surety Bond 854482 Posted to Release Lien with Power of Attorney
Title of Document (required)

**Qnly use below if applicable**

This document is being re-recorded to correct document number
and is correcting

I the undersigned hereby affirm that this document submitted for recording does contain personal
information (social security number, driver’s license number or identification card number) of a
person as required by specific law, public program or grant that requires the inclusion of the
personal information. The Nevada Revised Statue (NRS), public program or grant referenced is:
(check applicable)

Affidavit of Death-NRS 440.380(1)(A) & NRS 40.525(5)
Judgment-NRS 17,150(4)

ilitary Discharge- NRS 419.020(2)
thera

'i

i

Signature

Ana M. Maldonado, Paralegal
Name Typed or Printed

This page is added to provide additional information required by NRS 111.312 Sections 1-2.
This cover page must be typed or printed.
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NRS 108.2415 Form of surety bond posted to release lien ;

Bond #854482

( Assessor's Parcel Numbers; 012-031-04; 012-131-03; 012-131-04; 012-141-01; 012-150-01; 012-151-01;
012-431-06; 612 -141-01; 012-140-01)

WHEREAS, Cobra Thermosolar Plant Inc, (name of principal), located at 11 Miles North Gabbs
Pole Line Road, Tonopah, NV 89049 (address of principal), desires to give a bond for releasing
the following described property owned by U.S. Department of the Interior - Bureau of Land
Management ( name of owners ) from that certain notice of lien in the sum of $477,831.40
recorded May (month) 15 (day) 2018, (year ), in the office of the recorder in Nye County (name of
county where the property is located);

Crescent Dunes Solar Energy Project

NOW, THEREFORE, the undersigned principal and surety do hereby obligate themselves to the
lien claimant named in the notice of lien,H&E Equipment Services, {name of lien claimant) under
the conditions prescribed by NRS 108.2413 to 108.2425, inclusive, in the sum of $716,741.10 (1
1/2 x lienable amount ), from which sum they will pay the lien claimant that amount as a court of
competent jurisdiction may adjudge to have been secured by the lien, including the total amount
awarded pursuant to NRS 108.237, but the liability of the surety may not exceed the penal sum
of the surety bond.
IN TESTIMONY WHEREOF, the principal and surety have executed this bond at Houston. Texas on
the 15th day of August, 2018.

Cobra Thermosolar Plant, inc, —
(

/(Signature of Principal) CAOLC-N [ Z \ K\A 2O ViSSttt-
American Home Assurance Company

nannis Mattson, orney-in-Fact

State of Texas
} ss.

County of Harris

On August 15, 2018, before me, the undersigned, a notary public of this County and State,
personally appeared Tannis Mattson known (or satisfactorily proved), who acknowledged that he
or she executed the foregoing instrument for the principal and the surety for the purposes therein
mentioned, Tannis Mattson known (or satisfactorily proved ) to me to be the attorney in fact of
the surety that executed the foregoing instrument, known to me to be the person who executed
that instrument on behalf of the surety therein named, and he or she acknowledged to me that
the surety executed the foregoing instrument.
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7/

in and for the County of Harris and State of Texas)

Commission Expires: 04/20/2022

#̂7

(Notary Public
laura Elizabeth Sudduth

VWW^AA/vWW
Laura Elizabeth SuddJT
My Commission Expires

. *? 04/20/2022> ID No 131537924Lvv^AAW-/vVV^/
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POWER OF ATTORNEY

American Hnine 'A ssuraiice Company
National linion Fire lnswriince Company of Pittsburgh, PA.
Pniicipal Bpnd-v)ffice: !?5 Water Street.Rew Yrirfc. N Y .10ii3i?

Power No, 7 hs?

Nr. 31-BAH)2348
KNOW A 1.1 . MFN BY THESE PRESENTS:

lb?:American Hisrae AssuranceCompany, a 'hk’-.vYnrk crajkiratkmfand National Union Fire Insurance Companj'of Piirshii'rgh, PA., a Pennsylvania
‘corporation; docs each hereby appoint

—Mary Ann. Garcia, -Ciloria MoMnn,:'Marissn Shepherd. Terri Morrison, [.aura Sudduth.
Sandi a Parker. Gina A. ftodrtgue /. ] anois Matlson..Mario Atzanicncli:' .

’Orlando Aguirre: of.Houston.Texas

its true and lawful Attorney(s )-m-Paci: with fujl autlioriiy tiv.e\eciiii?'on its' bchid I bonds, undertakings,' recognizances and other contracts of indemnity and
writings obligatory in Jlie nature thereof,. issued in thi.rautse.ttf its busiij&s, audio hmdTlie respective company thereby.

IN WITNESS WHEREOF-, American I tome--Assurenee.Company and Ration:)!Union Tire hisui.&rici Company ofThUsMigh. PA have wch eScculcfl
-tliesC:presents

this 36th dav.nl May ,
'20!S’

Michael Yan&Ajoe President

STATE OF NEW } ORK , }
COUNTY OF NEW YORK } »,

before me .came the- above named
Milieer of Ammeitn Home Assurance Company and Narional:.Union lire ..
Insurance Companyof P.ti lsborglt' PA., to me personally known to he the .
indivkUuihand officer described herein, and acknowledged that ftciexcctiled the

To) cgoiugii)st.Mvmcitto?)'d:-sin;;vt'd the seal&"of •staid corporations thereto by
authority of his offioe.; .

Oh tins 16th day of May..2.01 S
JUUAf'iAHALLEMBEGK
^Psbfc-MdNircM

&.5itttSi2S07i
QMfflHftt Court?:

^CsEjiftai^̂ K^pii », 2321

CERTIFICATE
lixcrpts of Kesolutiims adopted by; the Boards cTDjicctprs of Ajmerican Home Assurance Company and National Union lire luMnauct Company of Pittsburgh,
PA. iht M«yT8. 197-6:.

"RESOLVED, that the Chairman of the [ipard. the President, -or any Vice President be, and hereby is, authorised,to appotpt Attomeys-’,n-f act to represent
-.and ffcTfor ami gri behalf of Ihe Company to. executc bnnds. undertakings rccogni/a-nccs and ot her contracts oi' hitfeiuity and writings obligatory in the nature
tirercof .-utid to attach.thereto the corporate seal of the .Compaky, in the transaction of it* surety busi ness;

.- '.RESOLVED, lhauhe signatures and attestations of such officeiiiaiKl thcsehlof the Comp;iTiy iaay.be alTisceiil-io any .srich; Power of Attorney oHo :uw

. Certificate relating th'ere.lo by Ibcsiniile, yndianv such Power 0?Attorney or certificate bcafing $tjc|i iaCsumle signatures g'r facsimile seal.shall be valid and

.
' binding upon tlic.;Company:vvncn ;5u affixed utikrespcd to any bonJUiindeftaking, recognizance and other contract of indemnity and writing obligatory in flic
nature thereof :- : "

‘•-
'“RESOJA'E'ti, that any such AiibwiL'y-iii-FactdcItverih'g a secretarial certification tliat the foregoing resolutions still bd-in.-ufl'ccT. niay inset t y« -IUCII
certification the date thereof, said date to he not laier than.ihe dareiofd’divery tijereuTbv such AitSineywit-Fadte"

J,.Martin Bogue. Assistant Scoredry of American Home -Assurance Company trad of National Union Fire Insurance Company of Pittsburgh., PA. do-horehy .

‘ certify that the foregoing exerpts of Resdutioiis -adopted oy the B'o«uK of Director* of these- corporation:,. and the Powers of Attorney issued pursuant thereto,

arc Hue and correct, and t )n$l both the Resolutions atid the"Powers of Attorney 'are in full force, amidied

IN W ITNESS WHEREOF, 1' have hcrcumn sct cnv .liaiid. amhiffixed llie .facsimile seal 'ofYach corporation

Martin Hoxuc. Assistant Secretary65166 (4/06 »
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Case 2:18-cv-01747-RFB-EJY Document1 Filed 09/10/18 Page1of 5

1 D. Lee Roberts, Jr., Esq.
Nevada Bar No. 8877
lroberts@,wwhgd.com
Colby L. Balkenbush, Esq.
Nevada Bar No. 13066
cbalkenbush@wwhgd.com
WEINBERG, WHEELER, HUDGINS,

GUNN & DIAL, LLC
6385 South Rainbow Blvd., Suite 400
Las Vegas, Nevada 89118
Telephone: (702) 938-3838
Facsimile: (702) 938-3864
Attorneys for Dtfendant
Tonopcth Solar Energy, LLC

2

3

4

5

6

7

8

9

10 UNITED STATES DISTRICT COURT<
on O
LU_

l

m zLU *-
X Zso-s
11

LU 3

11 DISTRICT OF NEVADA

12 BRAHMA GROUP, INC., a Nevada corporation,

Plaintiff,

Case No.

13
DEFENDANT TONOPAH SOLAR
ENERGY, LLC’S NOTICE OF
REMOVAL

14 vs.

15 TONOPAH SOLAR ENERGY, LLC, a Delaware
limited liability company; DOES I through X; and
ROE CORPORATIONS I through X,16

17 Defendants.

18

19 PLEASE TAKE NOTICE that Defendant TONOPAH SOLAR ENERGY, LLC

20 (hereinafter “TSE”), by and through its attorneys of record, the law film of WEINBERG,

WHEELER, HUDGINS, GUNN & DIAL, LLC, hereby removes this action from the Eighth Judicial

District Court for Clark County, Nevada, Case No. A-18-777815-B, to the United States District

Court for the District of Nevada. Federal jurisdiction exists over these proceedings pursuant to

21

22

23

24 28 U.S.C. §§ 1332, 1441, and 1446 because there is complete diversity between the parties and

25 because the amount in controversy exceeds $75,000.00. In support of removal, TSE states:

26 I. INTRODUCTION AND BACKGROUND
27 This action arises from a dispute between Plaintiff BRAHMA GROUP, INC. (“Brahma”)

and Defendant TSE regarding a services agreement whereby Brahma agreed to perform certain
Page 1 of 5
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1 work at the Crescent Dunes Solar Energy Project for TSE. See Plaintiffs Complaint at 5-6,

2 attached hereto as Exhibit 1. Plaintiff filed its Complaint on July 17, 2018 in the Eighth Judicial

3 District Court, Clark County, Nevada, case number A-18-777815-B. Plaintiff alleges causes of

action for (1) Breach of Contract; (2) Breach of Implied Covenant of Good Faith and Fair

Dealing; (3) Unjust Enrichment; and (4) Violation of NRS 624. Plaintiff alleges it is owed an

amount in excess of $11,900,000.00. See Plaintiffs Complaint at T|11.

As more fully set forth below, this case is properly removed to this Court pursuant to 28

U.S.C. § 1441 because TSE has satisfied the procedural requirements for removal and this Court

has subject matter jurisdiction over this action pursuant to 28 U.S.C. § 1332(a).

4

5

6

7

8

9

10 II. REMOVAL IS PROPER IN THIS CASE<
on O
_

i

m zLU *-
X Zso-s
11
LLJ 3

11 Complete Diversity Exists Between Plaintiff and Defendant.

Plaintiff is a Nevada corporation with its principal place of business in Utah, and for

jurisdictional purposes, is a citizen of both Nevada and Utah. See U.S.C. § 1332(c)(1) (“a

corporation shall be deemed to be a citizen of any State by which it has been incorporated and of

the State where it has its principal place of business”).

Defendant TSE is a limited liability company. Tonopah Solar Energy Holdings II, LLC

(“TSEH II”) is the sole member of TSE. TSEH II’s members are Capital One, National

Association (“Capital One”), and Tonopah Solar Energy Holdings I, LLC (“TSEH I”). Capital

One is a national banking association with its main office located in McClean, Virginia, making

it a citizen of Virginia.

Investments, LLC. Tonopah Solar I, LLC’s members are Banco Santander, S.A and Inversiones

Capital Global, S.A. Banco Santander, S.A. is an international banking institution with its

A.

12

13

14

15

16

17

18

19
I20 TSEH I’s members are Tonopah Solar I, LLC and Tonopah Solar

21

22

23

24
I See 28 U.S.C. § 1348 (“All national banking associations shall, for the purposes of all other
actions by or against them, be deemed citizens of the States in which they are respectively
located.”); see also Wachovia Bank v. Schmidt, 546 U.S. 303, 303, 126 S. Ct. 941, 942, 163 L.
Ed. 2d 797 (2006) (holding that a national banking association is only a citizen of the state in
which its main office is located rather than a citizen of every state where it operates or has a
branch office).

25

26

27

28

Page 2 of 5
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1 headquarters and principal place of business in Madrid, Spain, making it a citizen of

Spain. Inversiones Capital Global, S.A. is a subsidiary of Banco Santander, S.A. with its

principal place of business also in Spain, making it a citizen of Spain. Tonopah Solar

Investments, LLC’s members are SolarReserve CSP Holdings, LLC and Cobra Energy

Investment, LLC. SolarReserve CSP Holdings, LLC’s sole member is SolarReserve CSP

Finance, LLC. SolarReserve CSP Finance, LLC’s sole member is SolarReserve, LLC. The sole

member of SolarReserve, LLC is SolarReserve, Inc., which is a corporation formed in Delaware

with its principal place of business in Santa Monica, California, making it a citizen of Delaware

and California. Cobra Energy Investment, LLC’s sole member is Cobra Energy Investment

Finance, LLC. Cobra Energy Investment Finance, LLC’s sole member is Cobra Industrial

Services, Inc., which is a Delaware corporation with its principal place of business in Texas,

making it a citizen of Delaware and Texas.

In sum, TSE is a citizen of Spain, Delaware, California, Texas, and Virginia for purposes

of diversity jurisdiction. See Johnson v. Columbia Properties Anchorage, LP, 437 F.3d 894, 899

(9th Cir. 2006) (“an LLC is a citizen of every state of which its owners/members are citizens.”).

Since Plaintiff is not citizen of any the states Defendant is a citizen of, complete diversity exists.

The Amount in Controversy Exceeds $75,000.00.

A preponderance of evidence supports that the amount in controversy exceeds $75,000.

2

3

4

5

6

7

8

9

10<
c*c O_

J «3
LU
X Zs o
S z
11
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11

12

13

14

15

16

17 B.

18

19 See Sanchez v. Monumental Lfe Ins. Co., 102 F.3d 398, 403-404 (9th Cir. 1996); Guglielmino v.

McKee Foods Corp., 2007 WL 2916193 (9th Cir. Oct. 9, 2007). Here, Plaintiff expressly alleges20

21 it is owed an amount in excess of $11,900,000.00 for work performed. See Plaintiffs Complaint

T| 11, attached hereto as Exhibit 1. Based on these allegations, it is clear Plaintiffs claimed

damages are in excess of $75,000.

Accordingly, the jurisdictional amount is satisfied in this case.

22

23 See Guglielmino, 2007 WL 2916193, slip op. at n.5.

24

25 III. TSE HAS SATISFIED THE PROCEDURAL REQUIREMENT FOR REMOVAL

26 This notice is timely filed within 30 days of service of the Complaint and summons. 28

27 U.S.C. § 1446(b). Specifically, the Complaint was filed July 17, 2018, and Counsel for TSE

accepted service on behalf of TSE on August 21, 2018.
Page 3 of 5
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1 Venue, for removal puiposes, properly lies in the United States District Court for the

District of Nevada pursuant to 28 U.S.C. § 1446(a) because it encompasses the Eighth Judicial

District Court, where this action was originally brought.

2

3

4 TSE will file a copy of this Notice of Removal with the Clerk of the Eighth Judicial

5 District Court and will serve a copy on Plaintiffs counsel as required by 28 U.S.C. § 1446(d).

Pursuant to 28 U.S.C. § 1446(a), a copy of all process, pleadings and orders that were6

7 filed in the state court action are attached hereto as Exhibit 1.

8 IV. CONCLUSION

9 For all the above reasons, it is proper for TSE to remove this action from the Eighth

Judicial District Court for Clark County, Nevada to the United States District Court for the10<
on O

m zLU *-
X Zs o-s
11

LU 3

11 District of Nevada.

12 DATED this 10th day of September, 2018.

13 /s/ Colby Balkenbush
D. Lee Roberts, Jr., Esq.
Colby L. Balkenbush, Esq.
WEINBERG, WHEELER, HUDGINS,
GUNN & DIAL, LLC
6385 S. Rainbow Blvd., Suite 400
Las Vegas, NV 89118
Attorneys for Dtfendant
Tonopah Solar Energy, LLC

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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1 CERTIFICATE OF SERVICE

2 I hereby certify that on the 10th day of September, 2018, a true and correct copy of the

foregoing DEFENDANT TONOPAH SOLAR ENERGY, LLC’S NOTICE OF REMOVAL3

4 was served by mailing a copy of the foregoing document in the United States Mail, postage fully

prepaid, to the following:5

6
Richard L. Peel. Esq.
Eric B. Zimbelman, Esq.
Ronald J. Cox, Esq.
Peel Brimley, LLP
3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074
rcox@peelbrimley.com
Attorneys for Plaint,J Brahma Group, Inc.

1

8

9

10<
on O
LEI

m zLU *-
X Zso
£ z
11

LEJ ZD

11

12

/s/ Cynthia S. Bowman13
An employee of WEINBERG, WHEELER, HUDGINS
GUNN & DIAL, LLC14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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DOC #899351
Official Records Nye County NV
Deborah Beatty - Recorder
09/14/2018 04:24:42 PM
Requested By: PEEL BRIMLEY LLP
Recorded By: MJ RPTT:$0
Recording Fee: $35.00
Non Conformity Fee: $
Page 1 of 8

012-031-04: 012-131-03;APN
012-131-04: 612-141-01;APN
012-151-01: 012-141-01;APN
012-431-06; 012-140-01; 012-150-01APN

Recording Requested By:
Ronald J. Cox, Esq. - Peel Brimley LLPName

3333 E. Serene Ave., #200Address
Henderson, NV 89074City / State / Zip

Fourth Amended and/or Restated Notice of Lien
(Print Name Of Document On The Line Above)

I the undersigned hereby affirm that this document submitted for recording contains
personal information (social security number, driver’s license number or identification
card number) of a person as required by specific law, public program or grant that
requires the inclusion of the personal information. The Nevada Revised Statue (NRS),
public program or grant referenced is:

(Insert The NRS, public program or grant referenced on the line above.)

Name Typed or PrintedSignature

This page is added to provide additional information required by NRS 111.312 Sections 1-2.
This cover page must be typed or printed. Additional recording fee applies.
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FOURTH AMENDED AND/OR RESTATED NOTICE OF LIEN

This Fourth Amended and/or Restated Notice of Lien (“Restated Lien”):
• Amends, restates and incorporates (by this reference):

o That certain Notice of Lien recorded by Brahma Group, Inc. (“Lien
Claimant”) in the official records of the County Recorder’s Office for Nye
County, Nevada, on April 9, 2018, as Document No. 890822 (the
“Original Lien”);

o That certain Notice of First Amended and Restated Lien recorded in the
Official records of the County Recorder’s Office for Nye County, Nevada,
on April 16, 2018, as Document No. 891073, and as corrected by
Document No. 891507 (collectively, the “First Amended Lien”);

o That certain Notice of Second Amended and Restated Lien recorded in the
Official records of the County Recorder’s Office for Nye County, Nevada,
on April 24, 2018, as Document No. 891766 (“Second Amended Lien”);
and

o That certain Third Amended and/or Restated Notice of Lien recorded in
the Official records of the County Recorder’s Office for Nye County,
Nevada, on July 19, 2018, as Document No. 896269 (“Third Amended
Lien”);1 or

• To the extent allowed by law and to the extent the statutory period to record a
notice of lien against the Work of Improvement (defined below) has not expired,
shall act as a newly recorded notice of lien, which replaces and supersedes the
Lien.

By way of this Restated Lien, Lien Claimant:
• Does hereby claim a lien against:

o The real property described in Exhibit A (the “Land”), to the extent not
owned by the Bureau of Land Management (“BLM”) or Liberty Moly,
LLC; and/or

o The improvements located and constructed on the Land, including, but not
limited to the improvements identified as the Crescent Dunes Solar Energy
Plant (collectively, the “Improvements”).

• Does hereby reserve the right to further amend this Restated Lien or to record a
new notice of lien with respect to the Work it has furnished or may furnish on,
about or for the benefit of any part of portion of the overall Work of Improvement
(defined below), for which it is not paid, even if the same was previously the
subject of the Lien; and

1 The Original Lien, First Amended Lien, Second Amended Lien and Third Amended Lien are collectively
referred to herein as the “Lien.”
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Does not cancel, withdraw, discharge or release and expressly reserves all rights,
remedies and claims that it may possess with respect to the Work it has furnished
or may furnish on, about or for the benefit of the Improvements and the Work of
Improvement.

1. The amount of the original contract is:
• $27,315,971.63.

2. The amount of additional or changed work, materials and equipment, if any, is:
• $0.00.

3. The total amount of all payments received to date is:
• $14,456,393.89.

4. The amount of the lien, after deducting all just credits and offsets, is:
• $12,859,577.74.

5. The name of the owner, if known, of the Improvements is:
• Tonopah Solar Energy, LLC, including its subsidiaries and all other

related or associated entities (collectively, “TSE”).
• Upon information and belief, TSE’s principal address is believed to be 520

Broadway, 6th Floor, Santa Monica, CA 90401.

6. The name of the owner, if known, of the Land is:
• As to APNs 612-141-01, 012-031-04, 012-131-03, 012-131-04:

o TSE, with its principal address at 520 Broadway, 6th Floor, Santa
Monica, CA 90401.

• As to APNs 012-151-01 and 012-141-01:
o The Bureau of Land Management (“BLM”), with its principal

address at 1340 Financial Blvd., Reno, NV 89502.
• As to APN 012-431-06:

o Liberty Moly, LLC, with its principal address at 790 Commercial
St. #B, Elko, NV 89801-3858.

• As to APNs 012-140-01 and 012-150-01:
o Unknown.

7. The name of the person by whom the lien claimant was employed or to whom the
lien claimant furnished or agreed to furnish work, materials or equipment is:

• TSE, with its principal address at 520 Broadway, 6th Floor, Santa Monica,
CA 90401.

8. A brief statement of the terms of payment of the lien claimant’s contract is:
• As required by Nevada law, but in no event later than 45 days after the

submission of an invoice.
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9. A description of the Land and the Improvements thereon to be charged with the
Restated Lien (the “Work of Improvement”) is:

© See Attached Exhibit A.

BRAHMA GROUP, INC.

sy
Print Name: Sean Davis
Title: President and Chief Operating Officer

STATE OF UTAH )
) ss:

COUNTY OF SALT LAKE )

Sean Davis, being first duly sworn on oath according to law, deposes and says:

l have read the foregoing Fourth Amended and/or Restated Notice of Lien, know
the contents thereof and state that the same is true of my own personal knowledge, except
those matters stated upon information and belief, and, as to those matters, l believe them
to be true.

BRAHMA GROUP, INC.

B}' —
Print Name: Sean Davis
Title: President and Chief Operating Officer

SUBSCRIBED AND SWORN to before me this
Sean Davis, President and Chief Operating Officer of Brahma Group, Inc.

day of September 2018, by

NOTARY PUBLIC In and For Said
County & State

SUSANARAMPTON
NOTARY PUBLIC -STATE OF UTAH
My Comm. Exp 0Q/04/2020
Commission # 690304

RECORDED AT THE REQUEST OF
AND WHEN RECORDED RETURN
TO:

Brahma Group, Inc.
do PEEL BRIMLEY LLP
3333 E. Serene Avenue Suite 200
Henderson, NV 89074-6571
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EXHIBIT A

Improvements:

The Crescent Dunes Solar Energy Project is a 110 MW plant constructed on the Land in
Tonopah, Nevada.

Land:

Nye County Assessor Parcels:

Owner or Reputed OwnerAPN
012-031-04 Tonopah Solar Energy, LLC

Tonopah Solar Energy, LLC012-131-03
012-131-04 Tonopah Solar Energy, LLC
012-140-01 Unknown
012-150-01 Unknown
012-141-01 Bureau of Land Management
012-431-06 Liberty Moly, LLC

Bureau of Land Management012-151-01
612-141-01 Tonopah Solar Energy, LLC

AND MORE PARTICULARLY DESCRIBED BY DOCUMENTS PREPARED BY OR
FOR TONOPAH SOLAR ENERGY, LLC AS FOLLOWS:

All that land situated in the County of Nye, State of Nevada, more particularly described
as follows:

PARCEL 1: GEN-TIE LINE (NVN-087933)

All that property lying within Township 5 North, Range 41 East, M.D.B. & M., in
the County of Nye, State of Nevada, according to the Official Plat thereof,
described as follows:

Section 2:
Section 11:
Section 14:
Section 15:
Section 22:

The SW 4 NE 14 and the W A SE 4;
The W 4 NE 14, the W ‘A SE A and the E ‘A SW 'A;
The NE lA NW 14, the W A NW 4 and the NW 4 SW 4;
The E 4 SE 4 and the SW 4 SE 4;
The NE 4 NE 4, the W 4 NE 4, the SE 4 NW 4, the E 4
SW 4, the SW 4 SW 4 and the NW 4 SE 4;
The NE 4 NW 4 and the W 4 NW 4;
The SE 4 NE 4, the E 4 SE 4 and the SW 4 SE 4;
The NW 4 NE 4

Section 27
Section 28
Section 33
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PARCEL 2: SOLAR ENERGY PROJECT (NVN-086292)

All that property lying within Township 5 North, Range 41 East, M.D.B. & M., in
the County of Nye, State of Nevada, according to the Official Plat thereof,
described as follows:

Section 33: The SE A, the E A SW A, the E A SW A SW A, the E A SE
‘/4 NW ‘/4, the S ‘A NE A, the NE A NE A and the SE A NW A NE A;
Section 34: The W A, the SE A, the W A NE 'A, the SE A NE A and the
SW A NE A NE A;
Section 35: The SW A SW A NW A, the SW A SW A, the SE A NW A
SW A and the W A NW A SW A.

All that property lying within Township 4 North, Range 41 East, M.D.B.&M., in
the County of Nye, State of Nevada, according to the Official Plat thereof,
described as follows:

• Section 2: Lot 4 and the W A SW ANW A
• Section 3: The N A, the NW A SE A, the N A NE A SE A, the SW A NE

A SE A, the NW A SW A SE A, the N A SW A, the N A S A SW A and
the SW A SW A SW A;

• Section 4: The NE A, the N A SE A, the E A SE A SE A, the NW A SE
A SE A, the NE A SW A SE A, the NE A NE A SW A, the E A NW A,
the E A of Lot 4 and the NE A SW A NW A

PARCEL 3:

ANACONDA-MOLY SUBSTATION EXPANSION (NVN-089273)

All that property lying within Township 5 North, Range 41 East, M.D.B. & M., in
the County of Nye, State of Nevada, according to the Official Plat thereof,
described as follows:

Section 2: The E A NE A SW A NE A

And

A TRACT OF LAND SITUATED IN LOT 2 OF SECTION 2, TOWNSHIP 5
NORTH, RANGE 41 EAST, M.D.M., BEING MORE PARTICULARLY
DESCRIBED AS FOLLOWS:

BEGINNING AT THE SOUTHEAST CORNER OF SAID LOT 2; THENCE
ALONG THE SOUTH LINE THEREOF, NORTH 88°34’27” WEST, 331.44
FEET TO THE NORTHWEST CORNER OF THE EAST HALF (E A) OF THE
NORTHEAST QUARTER (NE A) OF THE SOUTHWEST QUARTER (SW A)
OF THE NORTHEAST QUARTER (NE A) OF SAID SECTION 2;
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THENCE ALONG THE NORTHERLY PROLONGATION OF THE WEST
LINE THEREOF, NORTH 00°20’22” EAST, 663.03 FEET; THENCE SOUTH
88°42’55” EAST, 331.39 FEET TO THE EAST LINE OF SAID LOT 2;
THENCE ALONG SAID EAST LINE, SOUTH 00°20’11” WEST, 663.85 FEET
TO THE POINT OF BEGINNING.

PARCEL 4-1:

The North One Half (N 14) of the Southeast Quarter (SE 14) and the Southeast
Quarter (SE 14) of the Southeast Quarter (SE 14) of Section 12 in Township 6
North, Range 40 East, M.D.B.&M., according to the Official Plat of said Land on
file in the Office of the Bureau of Land Management.

Said land is also known as Parcel 4 of Parcel Map recorded July 25, 1980, as File
No. 26731, Nye County, Nevada Records.

PARCEL 4-2:

Lots One (1) and Two (2) in the Northwest Quarter (NW 14) of Section 18,
Township 6 North, Range 41 East, M.D.B.&M., according to the Official Plat of
said land on file in the Office of the Bureau of Land Management.

Said land is also known as Parcel Two (2) of Parcel Map recorded July 25, 1980
as File No. 26731, Nye County, Nevada Records.

Together with an easement for the purpose of installing and maintaining an
irrigation well, more particularly described as follows:

Commencing at the Northeast comer of Section 13, Township 6 North, Range 40
East, M.D.B&M.;

Thence South 200 feet at the True Point of Beginning;

Continuing South for 50 feet;

Thence Westerly for 20 feet;

Thence Northerly for 50 feet;

Thence Easterly for 20 feet, at the true point of beginning.

PARCEL 4-3
East Half (E 14) of the Northwest Quarter (NW 14) of Section 18, Township 6
North, Range 41 East, M.D.B.& M., according to the Official Plat of said land on
file in the Office of the Bureau of Land Management.
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Said land is also known as Parcel One (1) of Parcel Maps, recorded July 25, 1980
as File No. 26731, Nye County, Nevada Records.

PARCEL 5:

All land defined as “Servient Property,” described and depicted in that certain
document entitled “Grant of Generation-Tie Easement” recorded September 14,
2011 as Document No. 772385, Official Records, Nye County, Nevada, being a
portion of the Southeast Quarter (SE Vi) of the Northeast Quarter (NE Vi) of
Section 2, Township 5 North, Range 41 East, M.D.B.&M., according to the
Official Plat thereof, EXCEPTING THEREFROM any portion conveyed to Sierra
Pacific Power Company by a Deed recorded January 1, 1981 in Book 295, Page
553 as File No. 36411 of Official Records, Nye County, Nevada.
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Case 2:18-cv-01747-RFB-EJY Document 4 Filed 09/17/18 Page1of 19

1 D. Lee Roberts, Jr., Esq.
Nevada Bar No. 8877
lroberts@wwhgd.com
Colby L. Balkenbush, Esq.
Nevada Bar No. 13066
cbalkenbush@wwhgd.com
WEINBERG, WHEELER, HUDGINS,

GUNN & DIAL, LLC
6385 South Rainbow Blvd., Suite 400
Las Vegas, Nevada 89118
Telephone: (702) 938-3838
Facsimile: (702) 938-3864

2

3

4

5

6

7
Attorneys for Defendant/Counterclaimant
Tonopah Solar Energy, LLC8

9

10 UNITED STATES DISTRICT COURT<
CxC Q
UJ

LL1
LLJ
X Z

“ 2
l l
LLJ 3

DISTRICT OF NEVADA11

12 BRAHMA GROUP, INC., a Nevada corporation,

Plaintiff,

CASE NO. 2:18-cv-01747-RFB-GWF
13

DEFENDANT TONOPAH SOLAR
ENERGY, LLC’S ANSWER TO BRAHMA
GROUP, INC’S COMPLAINT AND
COUNTERCLAIM AGAINST BRAHMA

14 vs.

15 TONOPAH SOLAR ENERGY, LLC, a Delaware
limited liability company,

16
Defendant.

17

18

Defendant TONOPAH SOLAR ENERGY, LLC (hereinafter “TSE”), by and through

its attorneys of the law firm of WEINBERG, WHEELER, HUDGINS, GUNN & DIAL, LLC, hereby

submits its Answer to Plaintiffs Complaint (“Complaint”).

GENERAL ALLEGATIONS

19

20

21

22

Answering Paragraph 1 of the Complaint, TSE denies that Brahma Group, Inc.

(“BGI”) is a limited liability company. As to the remaining allegations, TSE is without

sufficient knowledge to form a belief as to the truth of those allegations and therefore denies

each and every remaining allegation.
2. Answering Paragraph 2 of the Complaint, TSE admits each and every allegation

23 1.

24

25

26

27

28 therein.

Page 1 of 19
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1 Answering Paragraph 3 of the Complaint, TSE admits that BGI and TSE are

parties to a Services Agreement. TSE denies the remaining allegations in this paragraph.

Answering Paragraph 4 of the Complaint, TSE is without sufficient knowledge to

form a belief as to the truth of the allegations in said paragraph and therefore denies each and

every allegation contained therein.

3.

2

3 4.
4

5

6 FIRST CAUSE OF ACTION

7 (Breach of Contract)

Answering Paragraph 5 of the Complaint, TSE repeats and incorporates herein by

reference each and every response contained in Paragraphs 1 through 4, inclusive, as though

fully set forth herein in their entirety.
Answering Paragraph 6 of the Complaint, TSE denies that BGI agreed to provide

“a portion of the work, materials and/or equipment (the ‘Work’)” for the Project, and avers that

the Services Agreement speaks for itself.

Answering Paragraph 7 of the Complaint, TSE denies each and every allegation

8 5.
9

10<
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o
yj /L
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1 1 6.

12

13

14 7.
15 therein.
16 Answering Paragraph 8 of the Complaint, TSE denies each and every allegation8.

17 therein.

18 Answering Paragraph 9 of the Complaint, TSE denies each and every allegation9.

19 therein.

20 Answering Paragraph 10 of the Complaint, TSE denies each and every allegation10.

21 therein.

22 Answering Paragraph 11 of the Complaint, TSE denies each and every allegation11.
23 therein.

24 Answering Paragraph 12 of the Complaint, TSE denies each and every allegation12.

25 therein.

26 I I I

27 I I I

28 I I I
Page 2 of 19
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SECOND CAUSE OF ACTION1

2 (Breach of Implied Covenant of Good Faith and Fair Dealing)

Answering Paragraph 13 of the Complaint, TSE repeats and re-alleges and

incorporates herein by reference each and every response contained in Paragraphs 1 through 12,

inclusive, as though fully set forth herein in their entirety.

Answering Paragraph 14 of the Complaint, TSE admits each and every allegation

3 13.

4

5

6 14.
7 contained therein.

8 Answering Paragraph 15 of the Complaint, TSE denies each and every allegation15.
9 therein.

10 Answering Paragraph 16 of the Complaint, TSE denies each and every allegation16.<
at O
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x z

is
II
LU Z)

16

1 1 therein.
12 Answering Paragraph 17 of the Complaint, TSE denies each and every allegation17.

13 therein.

14 Answering Paragraph 18 of the Complaint, TSE denies each and every allegation18.

15 therein.

THIRD CAUSE OF ACTION

17 (Unjust Enrichment)

19. Answering Paragraph 19 of the Complaint, TSE repeats and re-alleges and

incorporates herein by reference each and every response contained in Paragraphs 1 through 18,

inclusive, as though fully set forth herein in their entirety.

20. Answering Paragraph 20 of the Complaint, TSE is without sufficient knowledge

to form a belief as to the truth of the allegations in said paragraph and therefore denies each and

every allegation contained therein.

21. Answering Paragraph 21 of the Complaint, TSE denies each and every allegation

18

19

20

21

22

23

24

25 therein.

26 Answering Paragraph 22 of the Complaint, TSE denies each and every allegation22.

27 therein.

28 / / /
Page 3 of 19
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Answering Paragraph 23 of the Complaint, TSE denies each and every allegation1 23.

2 therein.

Answering Paragraph 24 of the Complaint, TSE admits each and every allegation3 24.

4 therein.

5 Answering Paragraph 25 of the Complaint, TSE denies each and every allegation25.

6 therein.

7 Answering Paragraph 26 of the Complaint, TSE denies each and every allegation26.

8 therein.

9 Answering Paragraph 27 of the Complaint, TSE denies each and every allegation27.

10 therein.<
CtC Q
UJ-j <x5
UJ
LU J—X Z

11 FOURTH CAUSE OF ACTION

12 (Violation of NRS 624)

13 Answering Paragraph 28 of the Complaint, TSE repeats and re-alleges and

incorporates herein by reference each and every response contained in Paragraphs 1 through 27,

inclusive, as though fully set forth herein in their entirety.

Answering Paragraph 29 of the Complaint, TSE responds that it calls for a legal

conclusion and that the statutes cited speak for themselves. Therefore, TSE denies each and

every allegation contained therein.

Answering Paragraph 30 of the Complaint, TSE denies each and every allegation

28.

14
11 15
UJ r>

16 29.

17

18

19 30.

20 therein.

21 Answering Paragraph 31 of the Complaint, TSE denies each and every allegation31.

22 therein.

23 Answering Paragraph 32 of the Complaint, TSE denies each and every allegation32.

24 therein.

25 TSE denies any allegation not already responded to above.

TSE denies the allegations set forth in BGI’s prayer for relief.

33.

26 34.

27 I I I

28 I I I
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AFFIRMATIVE DEFENSES1

2 BGI’s claims are barred due to its failure to state facts sufficient to constitute a1.

3 cause of action upon which relief can be granted against TSE.
BGI’s claims are barred because BGI has failed to fulfill a condition precedent to

payment on its invoices, namely, that BGI provide TSE with all supporting documentation for

BGPs invoices that may be reasonably required or requested by TSE.

BGI’s claims are barred by the doctrine of equitable estoppel. Among other

things, BGI deliberately concealed the inaccuracies, irregularities and overcharges in its

invoices to TSE for the purpose of causing TSE to not withhold payment on those invoices.

TSE was unaware of the inaccuracies, irregularities and overcharges in the invoices that BGI

submitted and relied to its detriment on said invoices when making payment. Thus, BGI

cannot now prevent TSE from challenging the substance of those invoices by arguing that

TSE did not follow the procedures set forth in NRS 624 for withholding payment to a general

4 2.

5

6

7 3.

8

9

10<
oi Q
UJ

UJ
UJ
x Z

11

12

13o
“ z
is
UJ 3

14 contractor.

15 BGPs claims are barred by its fraudulent actions. Among other things, BGI

submitted fraudulent invoices to TSE for the purpose of causing TSE to not withhold payment

on those invoices. TSE was unaware until recently of the fraudulent nature of the invoices

that BGI submitted and relied to its detriment on said invoices when making payment. Thus,

BGI cannot now prevent TSE from challenging the substance of those invoices by arguing

that TSE did not follow the procedures set forth in NRS 624 for withholding payment to a

general contractor.

4.

16

17

18

19

20

21

22 BGI’s claims are barred by its negligent misrepresentations. Among other

things, BGI knew or should have known that its invoices contained false and misleading

information and failed to provide TSE with sufficient information to evaluate the

reasonableness of the claimed services performed and incidental expenses incurred. TSE was

unaware until recently of the misleading nature of the invoices that BGI submitted and relied

to its detriment on said invoices when making payment. Thus, BGI cannot now prevent TSE

from challenging the substance of those invoices by arguing that TSE did not follow the

5.
23

24

25

26

27

28
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1 procedures set forth in NRS 624 for withholding payment to a general contractor.
Pursuant to Paragraph 2 of the Services Agreement, BGI agreed to only render

to TSE “such services as are reasonably necessary to perform the work” ordered by TSE. BGI

breached the contract and breached the covenant of good faith and fair dealing by incurring

and billing unreasonable and inflated claims for labor and incidental expenses which were not

reasonably necessary to perform the work ordered by TSE.

Pursuant to Paragraph 4(d) of the Services Agreement, TSE agreed to

reimburse BGI for its “reasonable out-of-pocket expenses that are necessary for the

performance of the Services.” The term “services” means “such services as are reasonably

necessary to perform the work” ordered by TSE. BGI breached the contract and breached the

covenant of good faith and fair dealing by incurring and billing unreasonable and inflated

claims for out-of-pocket expenses that were both unreasonable and not reasonably necessary

to perform the services ordered by TSE.

BGI breached the Services Agreement and the covenant of good faith and fair

dealing by assigning work to related entities so that it could bill additional fees and charges in

excess of the contract rates for labor and incidental expenses.

The Services Agreement contemplated BGI performing the work for a period of

over one year and work was performed for more than one year. Therefore, the statute of

frauds bars evidence of any oral agreements allegedly promising any payment or performance

not expressly required by the written contract.

Pursuant to Paragraph 19 of the Services Agreement, the obligations of the

Services Agreement can only be amended by a writing signed by the party to be charged.
Accordingly, any claimed oral work orders, waivers or modifications to the terms of the

written instrument are void and unenforceable.
Pursuant to Exhibit A of the Services Agreement, TSE has no obligation to pay

for any services or incidental expenses not expressly authorized by a written Work Order

issued in writing by TSE.

2 6.

3

4

5

6

7 7.
8

9

10<
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11

12

13
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15

16

17 9.
18

19

20

21 10.

22

23

24

25 11.

26

27

28 I I I
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To the extent BGI induced TSE’s employees or other representatives to

authorize or approve unnecessary or unreasonable services or expenses, such work was

beyond the scope of the Services Agreement and TSE’s employees had no actual or apparent

authority to approve such work.

Requiring TSE to pay for intentionally inflated, unnecessary or unreasonable

charges would be both procedurally and substantively unconscionable regardless of any

knowledge or consent of an employee of TSE.

BGI’s claims are barred due to its unclean hands and inequitable conduct as

Plaintiff has submitted fraudulent invoices to TSE and engaged in other fraudulent practices on

the Project.

1 12.

2

3

4

5 13.

6

7

8 14.

9

10<
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X Z
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16

11 TSE promised to pay BGI promptly for any and all services and expenses that

BGI could prove were reasonably and necessarily incurred under the terms of the Services

Agreement. To the extent BGI ultimately proves it is entitled to additional payment under the

Services Agreement, Plaintiff has failed to mitigate its alleged damages by, among other

things, being stubbornly litigious and failing and refusing to provide adequate and complete

documentation for its claims without the necessity of litigation.
Pursuant to Paragraph 4(a) and Exhibit A of the Services Agreement, TSE has

no obligation to pay for services or incidental expenses in excess of the not-to-exceed

(“NTE”) amount of $5 million. TSE has paid in excess of $5 million and has no further

obligations under the Services Agreement.

Pursuant to Paragraph 18 of the Services Agreement, TSE’s delay in exercising

any of its rights under the Services Agreement, including but not limited to its right to demand

documentation and proof of services rendered and expenses incurred, cannot be deemed a

waiver of TSE’s rights under the Services Agreement or Nevada law.

BGI’s claims are barred by the equitable doctrines of laches, waiver, consent, and

15.

13
Q4 14

15

17 16.

18

19

20

21 17.

22

23

24

25 18.

26 release.

BGI’s damages, if any, were caused by BGI’s own negligence.27 19.
28 / / /
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All possible affirmative defenses may not have been alleged herein insofar as

sufficient facts were not available after reasonable inquiry upon the filing of this Answer. TSE

has repeatedly requested backup documentation from BGI but BGI has generally refused to

provide the requested documentation sufficient to justify and validate its invoices. Therefore,

TSE reserves the right to amend this Answer to allege additional defenses if information

obtained during discovery warrants doing so.

1 20.

2

3

4

5

6

7
TSE’S COUNTERCLAIM8

9 Defendant TONOPAH SOLAR ENERGY, LLC (hereinafter “TSE”), by and through

its attorneys of record, the law firm of WEINBERG, WHEELER, HUDGINS, GUNN & DIAL, LLC,

hereby counterclaims, alleging as follows:

10<
CsL O
UJ *—i otf
1 1 1

U J Z
X Z

II
LU

11

12 JURISDICTION AND PARTIES
13 Plaintiff Brahma Group, Inc. (hereinafter “BGI”), is a Nevada corporation with

its principal place of business in Salt Lake City, Utah, making BGI a citizen of Nevada and

Utah for purposes of diversity jurisdiction.

Defendant/Counterclaimant TSE is a limited liability company. Tonopah Solar

1.
14

15

16 2.

17 Energy Holdings II, LLC (“TSEH II”) is the sole member of TSE. TSEH II’s members are
18 Capital One, National Association (“Capital One”) and Tonopah Solar Energy Holdings I,

LLC (“TSEH I”). Capital One is a national banking association with its main office located in

McClean, Virginia, making it a citizen of Virginia. TSEH I’s members are Tonopah Solar I,

LLC and Tonopah Solar Investments, LLC. Tonopah Solar I, LLC’s members are Banco

Santander, S.A and Inversiones Capital Global, S.A. Banco Santander, S.A. is an international

banking institution with its headquarters and principal place of business in Madrid, Spain,

making it a citizen of Spain. Inversiones Capital Global, S.A. is a subsidiary of Banco

Santander, S.A. with its principal place of business also in Spain, making it a citizen of Spain.

Tonopah Solar Investments, LLC’s members are SolarReserve CSP Holdings, LLC and Cobra

Energy Investment, LLC. SolarReserve CSP Holdings, LLC’s sole member is SolarReserve

CSP Finance, LLC. SolarReserve CSP Finance, LLC’s sole member is SolarReserve, LLC.
Page 8 of 19
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20

21

22

23

24

25

26

27

28
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The sole member of SolarReserve, LLC is SolarReserve, Inc, which is a corporation formed in

Delaware with its principal place of business in Santa Monica, California, making it a citizen

of Delaware and California. Cobra Energy Investment, LLC’s sole member is Cobra Energy

Investment Finance, LLC. Cobra Energy Investment Finance, LLC’s sole member is Cobra

Industrial Services, Inc., which is a Delaware corporation with its principal place of business in

Texas, making it a citizen of Delaware and Texas. In sum, TSE is a citizen of Spain,

Delaware, California, Texas and Virginia for purposes of diversity jurisdiction.

Jurisdiction is proper in this Court under 28 U.S.C. § 1332(a) and 28 U.S.C. §

1441 because there is complete diversity of citizenship between Plaintiff and Defendant, and

the amount in controversy, exclusive of interest, costs, and attorneys’ fees, exceeds the sum of

1

2

3

4

5

6

7

8 3.
9

10<
o'O
LU—j°6
i i i z

_
x Z

11 $75,000.00.

12 Venue is proper in this Court under 28 U.S.C. § 1391(b)(2) because a4.

13 substantial part of the events giving rise to this action occurred in Nevada.O

“zUJ -4-
zO± Q
UJ 3

14 GENERAL ALLEGATIONS

15 TSE is the project developer for the Crescent Dunes Solar Energy Facility

located outside Tonopah, Nevada, a solar energy project designed to produce 110 megawatts

of electricity (“Project”).

5.

16

17

While TSE is the project developer and oversees construction efforts, the

approximately 1,600 acres of land on which the Project is located is leased from the Bureau of

Land Management, of the United States Department of the Interior (“BLM”).
The Project consists of, among other things, over 10,000 tracking mirrors called

heliostats that follow the sun throughout the day and reflect and concentrate sunlight onto a

large receiver on top of a concrete tower. The receiver is filled with molten salt that absorbs

the heat from the concentrated sunlight and ultimately passes through a steam generation

system to heat water and produce high pressure steam which in turn is used to drive a

conventional power turbine, which generates electricity.
The Project is a public-private project that was financed by both private

investors as well as by a significant loan guaranteed by the United States Department of

18 6.

19

20

21 7.

22

23

24

25

26

27 8 .

28
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1 Energy.
TSE signed an engineering, procurement and construction (“EPC”) contract

with Cobra Thermosolar Plants, Inc. (“EPC Contractor”), an affiliate of Cobra Energy

Investment, LLC, to construct the Project.

Construction of the Project began in or about September 2011, and in or about

December 2015, the Project reached provisional acceptance (“PA”) and began supplying

energy to NV Energy.

2 9.
3

4

5 10.

6

7

8 Soon after reaching PA, the Project began experiencing a high rate of defects.
Despite the requests of TSE, the EPC Contractor ultimately failed to correct

and/or refused to correct many of the defects on the Project.
To rectify the numerous defects, TSE hired BGI, who previously served as a

subcontractor to the EPC Contractor on the Project, to complete warranty work on the Project.
TSE and BGI entered into a contract as of February 1, 2017, to accomplish the

above purpose (“Services Agreement”).
The Services Agreement provides, among other things, that TSE will issue

work orders to BGI describing the work BGI is to perform and also provides the hourly rates

that BGI may charge for labor.

The Services Agreement also provides that for each invoice submitted by BGI

to TSE for payment, BGI must provide, among other things, “such supporting documentation

as may be reasonably required or requested by TSE.”
Many of the invoices submitted by BGI were difficult to decipher and contained

confusing information regarding the work allegedly done by BGI. However, after expending a

significant amount of time, effort and resources analyzing BGTs invoices, TSE has identified

numerous significant inaccuracies, irregularities and overcharges in BGI’s invoices.
The following are among the improprieties that TSE has identified in respect of

11.

9 12.

10<
UJ—j °8
LU
n:Z

LU JL
CO “

11 13.

12

13 14.

14
Oz 15 15._
Q

LU 3

16

17

18 16.

19

20

21 17.

22

23

24

25 18.

26 BGI’s invoices:

BGI allowing individuals to bill excess, improper and/or unauthorized amounts27 19.

28 of time to the Project.
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BGI charging a 10 percent mark up to TSE for work performed on the project

by sister companies to BGI that were, therefore, not true third party subcontractors and, thus,

not entitled to an otherwise contractually permitted 10 percent mark-up.

BGI billing TSE for work performed by its sub-contractors, which was not

supported by corresponding, supporting invoices.
BGI billing for amounts with respect to which it had miscalculated its margin.
BGI billing TSE for improper equipment charges.

BGI billing TSE for 100 percent of the time BGI and its subcontractors’ were

onsite rather than taking into consideration lunch breaks and other breaks.

BGI billing against work orders that were already closed/completed.
Upon becoming aware of the serious inaccuracies, irregularities, and

overcharges in BGI’s invoices, TSE requested additional invoice backup documentation from

1 20.

2

3

4 21.

5

6 22 .

7 23.

8 24.

9

10 25.<
Cxi Q
LU *

LU ^IE Z

l i 26.

12

^ 3 13 BGI.

“ Z 14 TSE was entitled to request additional invoice backup documentation from BGI

under the Services Agreement.

The purpose of these requests was to enable TSE to determine/confirm whether

the charges reflected on the invoices were appropriate or whether they were improper

overcharges.

27.

± o
Lu r)

15

16 28.

17

18

19 While BGI did provide some additional invoice backup documentation in

response to TSE’s requests for additional documentation, BGI generally refused to provide the

information requested by TSE, indicating that TSE was either not entitled to the documentation

or that the documentation that it did provide was clear on its face.

Standing alone, without further backup documentation in sufficient detail to

justify the charges on BGI’s invoices to TSE, the invoices are inaccurate, improper, and seek

to force TSE to pay BGI amounts to which it is not entitled.
TSE is currently disputing the validity of more than $11 million of charges

invoiced by BGI out of a total invoiced amount of approximately $25 million.

A portion of this amount relates to invoices for which BGI has already received

29.
20

21

22

23 30.
24

25

26 31.

27

28 32.
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payment that contain many of the same inaccuracies, irregularities, and improprieties that TSE

These issues only came

1

has identified in the invoices it is now disputing and remain unpaid,

to light after TSE allocated an inordinate amount of resources, resources that TSE can ill

afford, to review the charges that it is now disputing. TSE has paid BGI approximately $13

million with respect to these prior invoices.

TSE is entitled to a declaration from the Court that it is not required to pay BGI

for the amounts in the unpaid invoices that are inaccurate, irregular, and constitute improper

overcharges by BGI.

2

3

4

5

6 33.

7

8

9 BGI is liable to TSE for the amounts BGI has overcharged TSE on invoices that

were previously paid by TSE as well as all other direct and consequential damages flowing

from BGFs improper overcharges, including, attorneys’ fees and costs.

34.
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16

11

12 FIRST CLAIM FOR RELIEF

13 (Breach of Contract)

35. TSE repeats and realleges the allegations contained in the preceding paragraphs

of this Counterclaim as though fully set forth herein.

36. On February 1, 2017, TSE and BGI entered into the Services Agreement, which

is a valid contract.

14

17

TSE has satisfied all of its obligations under the Services Agreement.

BGI breached the Services Agreement by, among other things, submitting

invoices to TSE that were replete with inaccuracies, irregularities and overcharges.

BGI breached the Services Agreement by, among other things, refusing to

provide TSE with reasonable supporting documentation for the invoices which BGI submitted

for payment and which TSE determined contain inaccuracies, irregularities and overcharges.

As a direct and proximate result of BGI’s breaches, TSE has been damaged in

an amount in excess of $75,000.00, plus any costs, fees, or interest associated with pursuing

this claim.

18 37.

19 38.

20

21 39.

22

23

24 40.

25

26

27 / / /

28 I I I
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1 SECOND CLAIM FOR RELIEF

(Contractual Breach of the Implied Covenant of Good Faith and Fair Dealing)

41. TSE repeats and realleges the allegations contained in the preceding paragraphs

of this Counterclaim as though fully set forth herein.

42. Implied in the Services Agreement is an obligation of good faith and fair

2

3

4

5

6 dealing.
BGI breached the implied covenant of good faith and fair dealing by, among

other things, submitting invoices to TSE that were filled with inaccuracies, irregularities and

overcharges.

7 43.

8

9

BGI breached the implied covenant of good faith and fair dealing by, among

other things, refusing to provide TSE with reasonable supporting documentation for the

invoices which BGI submitted for payment and which TSE determined contain inaccuracies,

irregularities and overcharges.

BGI breached the implied covenant of good faith and fair dealing by, among

other things, supplying alleged supporting information for its invoices that, was confusing and

indecipherable and likely provided for the purpose of disguising the inaccuracies, irregularities

and overcharges in the invoices.

TSE’s justified expectation that it was receiving accurate invoices from BGI

that could be supported by reasonable backup documentation has been denied.

As a direct and proximate result of BGI’s breach, TSE has been damaged in an

amount in excess of $75,000.00, plus any costs, fees, or interest associated with pursuing this

claim.

10 44.<
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11

12

13

14 45.

15

16

17

18 46.

19

20 47.

21

22

23 THIRD CLAIM FOR RELIEF

24 (Declaratory Relief)

TSE repeats and realleges the allegations contained in the preceding paragraphs

of this Counterclaim as though fully set forth herein.

BGI is not entitled to any payment on the current outstanding unpaid invoices

as those invoices are replete with inaccuracies, irregularities and overcharges and include

Page 13 of 19
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charges that are not supported by backup documentation.
The actions of BGI are unilateral and unauthorized.

1

2 50.

TSE is entitled to declaratory relief concerning its rights under the Services

Agreement, namely that no further payment is due to BGI.

The interests of TSE and BGI are adverse regarding this justiciable controversy.

The issues are ripe for judicial determination because they present an existing

controversy and harm is likely to occur in the future without the Court’s adjudication of the

Parties’ rights.

3 51.

4

5 52.

6 53.
7

8

9 FOURTH CLAIM FOR RELIEF

10 (Unjust Enrichment/Quantum Meruit)

54. TSE repeats and realleges the allegations contained in the preceding paragraphs

of this Counterclaim as though fully set forth herein.
55. This cause of action is being pled in the alternative.

56. BGI submitted invoices to TSE that were replete with inaccuracies,

irregularities and overcharges,

57. TSE, in reliance on BGPs representations that these invoices were accurate,

paid BGI the amounts requested in the invoices, and thereby conferred a benefit on BGI.

58. BGI accepted, appreciated and retained the benefit of TSE’s payments on these

inaccurate, irregular and inflated invoices.

59. BGI knew or should have known that TSE would never have paid the invoices

had it been aware that the invoices were replete with inaccuracies, irregularities and

overcharges.
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15

16

17

18

19

20

21

22

It would be inequitable and against the fundamental principles of justice to

allow BGI to retain the benefit of TSE’s payments on the aforementioned invoices

BGI has been unjustly enriched to the detriment of TSE.

23 60.

24

25 61.

I l l26

27 I I I

28 I I I
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1 FIFTH CLAIM FOR RELIEF

2 (Fraudulent/Intentional Misrepresentation)

62. TSE repeats and realleges the allegations contained in the preceding paragraphs

of this Counterclaim as though fully set forth herein.
63. BGI has submitted numerous invoices that contain fraudulent

3

4

5

6 misrepresentations regarding the amount of money BGI was due from TSE for work BGI

performed on the Project.7

For example, the Services Agreement provides that BGI may add a 10 percent

mark up for work done by third parties.

BGI falsely represented to TSE that its sister companies, Liberty Industrial

(“LI”) and JT Thorpe (“JTT”), were true third parties when BGI submitted invoices seeking a

10 percent markup for LI and JTT. The invoices for LI appeared on BGI invoices beginning

March 24, 2017, and continued to appear on BGI invoices until May 18, 2018. In total, LI

invoices appeared on 50 BGI invoices. The timecards for LI were signed by Clay Stanaland or

Tiffanie Owen, BGI employees. The invoice for JTT appeared on the BGI invoice dated April

11, 2018. The invoice for JTT did not appear to be signed by a TSE or BGI representative. All

of the referenced BGI invoices were signed by David Zimmerman, BGI Vice President and

General Counsel.

8 64.

9

10 65.<
o' Q 11
LU *-
H z
*3

12
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14

15

16

17

18

19 BGI knew the invoices for LI and JTT were false when it submitted them66.

20 because, among other things, BGI was aware of the Services Agreement’s language only

permitting a 10 percent mark-up for true third parties and because BGI was aware that LI and

JTT were its sister companies and not true third parties.

As another example, upon information and belief, BGI falsely represented that

certain work billed against Work Order 18811 pertained to the work contemplated by that

work order.

21

22

23 67.

24

25

Upon information and belief, the work contemplated by Work Order 18811 was

completed on December 13, 2017, yet BGI continued to fraudulently bill against that work

order until late January 2018.

26 68 .

27

28
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BGI knew that its representations that its work fell under Work Order 18811

were false because BGI had informed TSE that the work order was complete prior to

continuing to bill additional work to that work order.

In addition, BGI falsely represented to TSE that BGI personnel time and

subcontractor personnel time was within the scope of Work Order 10131 by submitting

invoices billing personnel time to that work order despite knowing that Work Order 10131 was

to be used exclusively for BGI’s morning safety meetings. BGI billed TSE against Work

1 69.
2

3

4 70.
5

6

7

8 Order 10131 on BGI invoices dated March 31, 2017, July 25, 2017, November 17, 2017,

9 December 6, 2017 and December 7, 2017. The BGI timecards were signed by Clay Stanaland,

a BGI employee, and all BGI invoices were signed by David Zimmerman, BGI Vice President

and General Counsel.

10<
oc O
LLJ—i o6
I I I Zm.

ll

12 BGI knew that its representations that it was appropriate to bill time relating to

BGI personnel and subcontractor personnel to Work Order 10131 were false because BGI

knew that Work Order 10131 was to be used only for the morning safety meetings.

BGI made the above described false representations in order to induce TSE to

pay BGI amounts to which BGI knew it was not entitled.
TSE justifiably relied on BGPs false representations in making payments to

71.x Z

13
0
LL! Z-
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LU 3

14

15 72.

16

17 73.

18 BGI.

19 TSE has been damaged by BGI’s fraudulent misrepresentations in an amount in

excess of $75,000.00, plus any costs, fees, or interest associated with pursuing this claim.

In making these fraudulent misrepresentations to TSE, BGI acted with

malice/implied malice and conscious disregard for TSE’s rights. As such, TSE is entitled to an

award of punitive damages pursuant to NRS 42.005.

While TSE believes it has meet the pleading standard under Nev. R. Civ. P.
9(b), TSE avers, that, in the alternative, the relaxed pleading standard set forth in Rocker v.

74.

20

21 75.
22

23

24 76.

25

26 KPMGLLP, 122 Nev. 1185, 1195, 148 P.3d 703, 709 (2006), overruled on other grounds by

Buzz Stew, LLC v. City ofN. Las Vegas, 124 Nev. 224, 181 P.3d 670 (2008), applies.27

28 III
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1 TSE cannot plead fraud with more particularity because the required back up

information for BGI’s invoices is solely in BGI’s possession and cannot be secured without

formal legal discovery.

77.

2

3

4 BGI has refused, despite repeated requests from TSE, to produce the78.

5 information that would allow TSE to plead fraud with more particularity.

6 SIXTH CLAIM FOR RELIEF

7 (Negligent Misrepresentation)

79. TSE repeats and realleges the allegations contained in the preceding paragraphs

of this Counterclaim as though fully set forth herein.

80. BGI supplied false information to TSE and made false representations to TSE,

as detailed more fully in the above paragraphs of this Counterclaim.

81. BGI supplied this false information and made these false representations to TSE

because BGI had a pecuniary interest in inducing TSE to pay BGI amounts to which BGI was

not entitled.

8

9

10<
04 Q
w
LL1
LU 1 O
IZ

“ z 14

I I
LU 3

16

11

13

15 TSE justifiably relied on BGI’s false representations in making payments to82.

BGI.

17 BGI failed to exercise reasonable care or competence in obtaining and/or

communicating the aforementioned false information to TSE.

TSE has been damaged by BGI’s negligent misrepresentations in an amount in

excess of $75,000.00, plus any costs, fees, or interest associated with pursuing this claim.

83.

18

19 84.

20

WHEREFORE, TSE prays for relief as follows:21

Dismissal of Plaintiff s Complaint with prejudice;

For judgment in favor of TSE and against BGI on all claims asserted herein;

For actual, compensatory, and consequential damages in an amount in excess

22 1.

23 2.

24 3.

of $75,000.00;25

For pre- and post-judgment interest on any money judgment;

For an award of attorneys’ fees and court costs incurred herein;

For punitive damages under NRS 42.005 for BGI’s malice/implied malice and

26 4.

27 5.

28 6.

Page 17 of 19
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conscious disregard of TSE’s rights; and

For such further relief as the Court may grant.
1

2 7.
DATED this 17th day of September 2018.3

4 f /is/

5 D. Lee -̂Kob^rts, Jr., Esq.
Colby L. Balkenbush, Esq.
WEINBERG, WHEELER, HUDGINS,
GUNN & DIAL, LLC
6385 S. Rainbow Blvd., Suite 400
Las Vegas, NV 89118

6

7

8
Attorneys for Defendant/Counterclaimant
Tonopah Solar Energy, LLC9

10<
an O
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LLlZ
x z

h
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LU 3

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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1 CERTIFICATE OF SERVICE

2 I hereby certify that on the 17th day of September, 2018, a true and correct copy of the

foregoing DEFENDANT TONOPAH SOLAR ENERGY, LLC’S ANSWER TO BRAHMA

GROUP, INC’S COMPLAINT AND COUNTERCLAIM AGAINST BRAHMA was served

3

4

5 by e-service, in accordance with the Electronic Filing Procedures of the United States District

Court, to the following:6

7 Richard L. Peel. Esq.
Eric B. Zimbelman, Esq.
Ronald J. Cox, Esq.
Peel Brimley, LLP
3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074
rcox@peelbrimley.com
Attorneys for Plaintiff Brahma Group, Inc.

8

9

10<
cx. O

LU -4_
i Z

ii

12

13

£ z
12
LU 3

(Vi /|
An employee of WEINBERG, WHEELER, HUDGINS
GUNN & DIAL, LLC

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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fe’IV
fIFTH JUDICIAL DISTRICT1 RICHARD L. PEEL, Esq.

Nevada Bar No. 4359
ERIC B. ZIMBELMAN, ESQ.
Nevada Bar No. 9407
RONALD J. COX, ESQ.

Nevada Bar No. 12723
FEEL BRIMLEY LLP
3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Telephone: (702) 990-7272
Facsimile: (702) 990-7273
pcel@peelbrim Iev.coin
zimbelman@peelbiimlev.com

%P 2 d m
isrn PembetiQK

2

3 V O'QT^ f

uspiriy4

5

6

7

8
rcox@peelbiimlev.com
Attorneys for Brahma Group, Inc.9

10

11 FIFTH JUDICIAL DISTRICT COURTmo r-oc* r-
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12 NYE COUNTY, NEVADA

13
CASE NO. : CV 39348
DEPT. NO. : 2

TONOPAH SOLAR ENERGY, LLC, a Delaware
limited liability company,14

15
Plaintiff,

16 BRAHMA GROUP, INC.’S.
(I) FIRST AMENDED COUNTER-

COMPLAINT; AND
(II) THIRD-PARTY COMPLAINT.

vs.
17m o(O t-

BRAHMA GROUP, INC., a Nevada corporation,18

Defendant.19
[Arbitration Exemption: Action
Concerning Title to Real Estate]20

BRAHMA GROUP, INC., a Nevada corporation,
21

Counterclaimant/Lien Claimant,22

23 vs.

24 TONOPAH SOLAR ENERGY LLC, a Delaware
limited liability company; BOE BONDING
COMPANIES I through X; DOES I through X;
ROE CORPORATIONS I through X; and TOE
TENANTS I through X, inclusive,

25

26

27
Counterdefendant,

28

64



1 BRAHMA GROUP, INC., a Nevada corporation,

2 Third-Party Plaintiff,
3

vs.
4

COBRA THERMOSOLAR PLANTS, INC., a
Nevada corporation; AMERICAN HOME
ASSURANCE COMPANY, a surety; BOE
BONDING COMPANIES I through X; DOES I
through X; ROE CORPORATIONS I through X,
inclusive,

5

6

7

8
Third-Party Defendants.

9

10

1 1 FIRST AMENDED COUNTER-COMPLAINTCOo r-o
t j f'O
uOCN

Sl||
, u O <s

g g gP
C=) f z e\

12 Counterclaimant/Lien Claimant/Third-Party Claimant, BRAHMA GROUP, INC.

(“Brahma”), by and through its attorneys of record, the law firm of PEEL BRIMLEY LLP, hereby

amends in this action (the “Action”), that certain Mechanic’s Lien Foreclosure Complaint

(“Original Counter-Complaint”) by way of this First Amended Counter-Complaint (“Amended

Counter-Complaint”), which is brought against the above-named Counterdefendants. Brahma

complains, avers and alleges as follows:

13

14

15

16
ro <S 17ro ©ro

18 THE PARTIES

19 Brahma is and was at all times relevant to this Action:1.

20 A Nevada corporation, duly authorized and qualified to do business in thea.

21 State of Nevada; and

22 A duly licensed contractor holding a Nevada State Contractor’s License,b.

23 which license is in good standing.

24 I I I
25 I I I
26 I I I
27

28
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_
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Brahma is informed and believes and therefore alleges that the U.S.

DEPARTMENT OF THE INTERIOR, BUREAU OF LAND MANAGEMENT (“BLM”), is and

1 2.

2

was at all times relevant to this Action, an owner or reputed owner of the fee simple title to all or

portions of real property located in Nye County, Nevada, and more particularly described as Nye

County Parcel Numbers 012-141-01 and 012-151-01 (the “BLM Parcels”).1

Brahma is informed and believes and therefore alleges that LIBERTY MOLY,

LLC, a Delaware limited liability company (“Liberty”), is and was at all times relevant to this

Action, an owner or reputed owner of the fee simple title to all or portions of real property located

in Nye County, Nevada, and more particularly described as Nye County Parcel Number 012-431-

3

4

5

6 j.

8

9

06 (the “Liberty Parcel”).210

Counterdefendant TONOPAH SOLAR ENERGY, LLC (“TSE”) is and was at all1 1 4.
o r-~

<s
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o
times relevant to this Action:

A Delaware limited liability company authorized to do business in Nye13 a.

County, Nevada;14
C3 2

^°o

2 FT

An owner or reputed owner of the fee simple title to all or portions of real

property located in Nye County, Nevada, and more particularly descr ibed as Nye County Parcel
15 b.

16

Numbers 012-031-04, 012-131-03, 012-131-04, 012-140-01, 012-150-01 and 612-141-01

(collectively, the “TSE Parcels”);

17O

18

The lessee, tenant or the person, individual and/or entity who claims a

license or leasehold estate with respect to the BLM Parcels and the Liberty Parcels; and

The owner of those certain improvements and/or leasehold estate (the

19 c.

20

21 d.

22 “Project”):

Commonly known as the Crescent Dunes Solar EnergyProject',and

Constructed on the BLM Parcels, the TSE Parcels, and the Liberty

23 l.

24 n.

Parcels.325
1 The BLM is not a party to this Action and Brahma is not making a claim against the BLM or the fee simple title of
the BLM Parcels by way of this Action.
2 Liberty is not a party to this Action and Brahma is not making a claim against Liberty or the fee simple title of the
Liberty Parcel by way of this Action.
3 The term “Project” as used herein, does not include, and expressly excludes, the fee simple title of the BLM Parcels
and the Liberty Parcels.

26

27

28
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The TSE Parcels, along with the Project, are collectively referred to herein as the

“Work of Improvement,” and include all leasehold estates, easements, rights-of-way, common
areas and appurtenances related thereto, and the surrounding space as may be required for the

convenient use and occupation of the Work of Improvement.

Brahma does not know the true names of the individuals, corporations, partnerships

and entities identified and named as Counterdefendants by the fictitious names of (collectively,

1 5.

2

3

4

6.5

6

the “Doe Defendants”), (i) DOES I through X, (ii) ROE CORPORATIONS I through X, (iii) BOE

BONDING COMPANIES I through X, and (iv) TOE TENANTS I through X. Brahma alleges that

7

8

such Doe Defendants claim a) an interest in or to the TSE Parcels and/or the Work oflmprovement,

or b) damages arising from the construction of the Work of Improvement, as more fully discussed

under the claims for relief set forth below. Brahma will request leave of this Honorable Court to

amend this Complaint to show the true names and capacities of each such fictitious Defendant

when Brahma discovers such information.

9

10

1 1roo r-ors ._-. r-. i
cd t> o
uOO\

c- CO S^
"5 £=} <- ts
> y ^ t"s £ > *
£ u pT+& 2

g a g p
?o

fcj 21 ON

E? rs

12

13

TSE and the Doe Defendants are collectively referred to in this Amended Counter-
Complaint as the “Counterdefendants.”

14 7.

15

16 FIRST CAUSE OF ACTION
(Breach of Contract)17om r-

Brahma repeats and realleges each and every allegation contained in (he preceding

paragraphs of this Amended Counter-Complaint, incorporates them by reference, and further

alleges as follows:

8.18

19

20
On or about February 1, 2017, BGI entered a Services Agreement (the

“Agreement”) with TSE, wherein BGI agreed to provide a portion of the work, materials and/or

equipment (the “Work”) for or relating to Work oflmprovement.

BGI furnished the Work for the benefit of and/or at the specific instance and request

of TSE and the Work oflmprovement and has otherwise performed its duties and obligations as

required by the Agreement.

9.21

22

23
10.24

25

26
I I I27
I I I28
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As required by the Agreement, BGI has, and in the form and manner required by

the Agreement, provided monthly invoices or payment applications (collectively, “Payment

Applications”) to TSE for the Work in an amount totaling more than Twenty-Six Million U.S.

Dollars (526,000,000.00).

1 1 1 .

2
n
J

4

Pursuant to the Agreement and Nevada law, TSE agreed to and is obligated to pay

BGI for its Work within no more than 45 days after TSE’s receipt of BGI’s Payment Applications.

TSE breached the Agreement by, among other things:

Failing and/or refusing to pay monies owed to BGI for the Work; and

Otherwise failing and/or refusing to comply with the Agreement and

5 12.

6

7 13.

8 a.

9 b.

10 Nevada law.
14. BGI is owed Twelve Million Eight Hundred Fifty-Nine Thousand Five Hundred

Seventy-Seven and 74/100 Dollars ($12,859,577,74—“Outstanding Balance”) from TSE for the

Work.

1 1
o r-o <N
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12

13

BGI has been required to engage the services of an attorney to collect the

Outstanding Balance, and BGI is entitled to recover its reasonable costs, attorney’s fees and

interest therefor.

14 15.

15

16

17tn o SECOND CAUSE OF ACTIONfO

(Breach of Implied Covenant of Good Faith & Fair Dealing)
18

Brahma repeats and realleges each and every allegation contained in the preceding

paragraphs of the Amended Counter-Complaint, incorporates them by reference, and further
16.19

20
alleges as follows:

17. There is a covenant of good faith and fair dealing implied in every agreement,

including the Agreement between BGI and TSE.

18. TSE breached its duty to act in good faith by performing the Agreement in a manner

that was unfaithful to the purpose of the Agreement, thereby denying BGI’s justified expectations.

21

22

23

24

25
I I I26
I I I27
I I I28
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Specifically, but without limitation, TSE breached its duty to act in good faith by:

Asserting pre-textual, extra-contractual and inaccurate reasons for

withholding payment long after the time required by the Agreement and Nevada law had elapsed.

TSE has improperly withheld moneys totaling more than One Million U.S.

Dollars for “retention” in purported reliance upon NRS 624.609(2)(a)( l ). While that statutory

provision permits withholding (on a payment-by-payment basis) a retention amount, not to exceed

five percent (5%), such retention must be authorized pursuant to the Agreement, which it is not.

Furthermore, and even if the Agreement allowed TSE to withhold retention

from monthly payments (which it does not), TSE’s withholding of retention amounts retroactively

aggregated from Payment Applications issued (and, in some cases, payments previously made)

long ago constitutes extreme bad faith.

Due to the actions of TSE, BGI suffered damages in the amount of or exceeding

the Outstanding Balance for which BGI is entitled to judgment in an amount to be determined at

trial.

1 19.

2 a.

3

4 b.

5

6

7

8 c.
9

10
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BGI has been required to engage the services of an attorney to collect the

Outstanding Balance, and BGI is entitled to recover its reasonable costs, attorney’s fees and

interest therefor.

15 21.

16

17ro o

18 THIRD CAUSE OF ACTION
(Foreclosure of Notice of Lien)19

Brahma repeats and realleges each allegation contained in the preceding paragraphs

of this Amended Counter-Complaint, incorporates them by reference, and further alleges as

follows:

22.20

21

22
Brahma provided the Work for the Work of Improvement and is owed the

Outstanding Balance for the Work.

As provided in NRS 108.245, Brahma gave or served a copy of its Notice of Right

23.23

24
24.25

to Lien on:26
The BLM; anda.27
TSE, even though it had no statutory duty to do so.b.28

Paop. fi nf 14



The Work was provided for the whole of the Work of Improvement, at the special

instance and/or request of TSE.

On or about April 09, 2018, Brahma timely recorded a Notice of Lien in the Official

' Records of Nye County, Nevada, as Document No. 890822 (“Original Lien”), in the amount of

1 25.

2

3 26.

4

$6,982,186.24.5

27. On or about April 16, 2018 and as allowed by NRS 108.229(1), Brahma recorded

a Notice of First Amended and Restated Lien in the Official Records of Nye County, Nevada, as

Document 891073 and as re-recorded by Brahma in the Official Records of Nye County, Nevada

on April 18, 2018, as Document No. 891507, in the amount of $7,178,376.94 (the “First Amended

Lien”).

6

7

8

9

10

28. On or about April 24, 2018 and allowed by NRS 108.229(1), Brahma recorded a

Notice of Second Amended and Restated Lien in the Official Records of Nye County, Nevada, as

Document 891766, in the amount of $7,178,376.94 (the “Second Amended Lien”).

29. On or about July 19, 2018 and as allowed by NRS 108.229(1), Brahma recorded a

Third Amended and/or Restated Notice of Lien in the Official Records of Nye County, Nevada,

as Document 896269, in the amount of $11,902,474.75 (the “Third Amended Lien”).

30. On or about September 14, 2018, Brahma recorded a Fourth Amended and/or

Restated Notice of Lien in the Official Records of Nye County, Nevada, as Document 899351 in

the amount of $12,859,577.74 (the “Fourth Amended Lien”).

31. The (i) Original Lien, (ii) First Amended Lien, (iii) Second Amended Lien, (iv)

Third Amended Lien, and (iv) Fourth Amended Lien, collectively, the “Lien,” were:

In writing;

b. Recorded against the Work of Improvement; and

Were given or served on the authorized agents of the BLM and TSE, or the

BLM and/or TSE knew of the existence of the Lien.

32. The Lien is in the amount of the Outstanding Balance, which is the amount due and

owing Brahma as of the date of this Amended Counter-Complaint.

IItOo r-~o rs
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14

15

16
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18
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24 c.

25

26

27

28
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In addition to an award of the Outstanding Balance, Brahma is entitled to an award

of its attorney’s fees, costs, and interest, as provided in Chapter 108 of the Nevada Revised

Statutes.

1 ' y n
J J .

2

3

4 FOURTH CAUSE OF ACTION
(Violation of NRS 624)5

Brahma repeats and realleges eacli allegation contained in the preceding paragraphs

of this Amended Counter-Complaint, incorporates them by reference, and further alleges as

follows:

34.6

7

8
NRS 624.609 and NRS 624.610 (the “Statute”) requires owners (such as TSE as

defined by the Statute) to, among other things, (i) timely pay their prime contractors(such as BGI

as defined by the Statute), and (ii) respond to payment applications and change order requests, as

provided in the Statute.

35.9

10

11
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12
TSE violated the Statute by failing or refusing to comply with the requirements set36.13

forth therein.14
37. By reason of the foregoing, BGI is entitled to a judgment against TSEin the amount

of the Outstanding Balance as well as other remedies as defined by the applicable statutes.

38. BGI has been required to engage the services of an attorney to collect the

Outstanding Balance due and owing for the Work, and BGI is entitled to recover its reasonable

costs, attorney’s fees and interest therefore.

WHEREFORE, Brahma prays that this Honorable Court:

1. Enters judgment against the Counterdefendants, and each of them, jointly and

severally and to the extent of their interest in the Work of Improvement, in the amount of the

Outstanding Balance;

2. Enters a judgment against the Counterdefendants, and each of them, jointly and

severally and to the extent of their interest in the Work of Improvement, for Brahma’s reasonable

costs and attorney’s fees incurred in the collection of the Outstanding Balance, as well as an award

of interest thereon;

15
W fcj c-“•“I j o

to
16

17m or-
18

19

20

21

22

23

24

25

26

27

28
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Enters judgment declaring that Brahma has a valid and enforceable notice of lien

against the Work of Improvement, in the amount of the Outstanding Balance together with costs,

attorneys’ fees and interest in accordance with NRS Chapter 108;

Adjudge a lien upon the Work of Improvement for the Outstanding Balance, plus

reasonable attorneys’ fees, costs and interest thereon, and that this Honorable Court enter an Order

that the Work of Improvement, and improvements, such as may be necessary, be sold pursuant to

the laws of the State of Nevada, and that the proceeds of said sale be applied to the payment of

sums due Brahma herein;

3.1

2

3

4.4

5

6

7

8

For such other and further relief as this Honorable Court deems just and proper in9 5.

the premises.10

AFFIRMATION PURSUANT TO NRS 239B.0301 1mo t-o r-CM The undersigned does hereby affirm that the proceeding document does not contain the

social security number of any persons.
Dated this ZJA day of September 2018.
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13

PEEL BRIMLEY LLP15

16 P217otn r- RICHARD L. PEEL, ESQ.
Nevada Bar No. 4359
ERIC ZIMBELMAN, ESQ.
Nevada Bar No. 9407
RONALD J. COX, ESQ.
Nevada Bar No. 12723
3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Attorneys for Brahma Group, Inc.

18

19

20

21

22

23

24

25

26

27

28
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1 BRAHMA GROUP. INC.’S THIRD-PARTY COMPLAINT

Third-Party Plaintiff, BRAHMA GROUP, INC. (“Brahma”), by and through its attorneys

of record, the law firm of PEEL BRIMLEY LLP, brings this Third-Party Complaint (“Third-Party

Complaint”) in the action (the “Action”) against the above-named Third-Party Defendants.

Brahma complains, avers and alleges as follows:

2

3

4

5

6 THE PARTIES

7 Brahma is and was at all times relevant to this Third-Party Action:

A Nevada corporation, duly authorized and qualified to do business in the

1 .

8 a.

9 State of Nevada; and

A duly licensed contractor holding a Nevada State Contractor’s License,10 b.

11 which license is in good standing.fOo r-o N

fcj P-O

o- c o g C N
J W < £
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<a b.i

12 Brahma is informed and believes and therefore alleges that the U.S.2.

13 DEPARTMENT OF THE INTERIOR, BUREAU OF LAND MANAGEMENT (“BLM”), is and

was at all times relevant to this Third-Party Action, an owner or reputed owner of the fee simple

title to all or portions of real property located in Nye County, Nevada, and more particularly

described as Nye County Parcel Numbers 012-141-01 and 012-151-01 (the “BLM Parcels”).4

Brahma is informed and believes and therefore alleges that LIBERTY MOLY,

LLC, a Delaware limited liability company (“Liberty”), is and was at all times relevant to this

Third-Party Action, an owner or reputed owner of the fee simple title to all or portions of real

property located in Nye County, Nevada, and more particularly described as Nye County Parcel

Number 012-431-06 (the “Liberty Parcel”).5
TONOPAH SOLAR ENERGY, LLC (“TSE”)6 is and was at all times relevant to

14

, M O NJ v W h
fcj “ u

£

15

16

17 3.fO ofO r-
18

19

20

21

22 4.
this Third-Party Action:23

A Delaware limited liability company authorized to do business in Nye24 a.

25 County, Nevada;

26
4 The BLM is not a party to this Action and Brahma is not making a claim against the BLM or the fee simple title of
the BLM Parcels by way of this Action.
5 Liberty is not a party to this Action and Brahma is not making a claim against Liberty or the fee simple title of the
Liberty Parcel by way of this Action.
6 While TSE is a party to Brahma’s Counterclaim, TSE is not a party to the Third-Party Action.

27

28
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An owner or reputed owner of the fee simple title to all or portions of real

property located in Nye County, Nevada, and more particularly described as Nye County Parcel

Numbers 012-031-04, 012-131-03, 012-131-04, 012-140-01, 012-150-01 and 612-141-01

(collectively, the “TSE Parcels”);

b.1

2

3

4

The lessee, tenant or the person, individual and/or entity who claims a

license or leasehold estate with respect to the BLM Parcels and the Liberty Parcels;and

The owner of those certain improvements and/or leasehold estate (the

5 c.

6

7 d.

8 “Project”):

Commonly known as the Crescent Dunes Solar Energy Project',and

Constructed on the BLM Parcels, the TSE Parcels, and the Liberty

9 l.

10 li.

Parcels.1 1roo r-o rsrs.“ i
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The TSE Parcels, along with the Project, are collectively referred to herein as the

“Work of Improvement,” and include all leasehold estates, easements, rights-of-way, common

areas and appurtenances related thereto, and the surrounding space as may be required for the

convenient use and occupation of the Work of Improvement.

Brahma is informed, believes and therefore alleges that Third-Parly Defendant

12 5.
13

14
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15

16 6.

AMERICAN HOME ASSURANCE COMPANY (“AHAC”):17m o
fO r*

Is and was at all times relevant to this Third-Party Action a bonding

company duly licensed and qualified to do business as a surety in Nevada; and

Issued Bond No. 854481 (“Surety Bond”) pursuant to NRS 108.2413 as

18 a.

19

20 b.

discussed more fully below.21

Brahma is informed, believes and therefore alleges that Third-Parly Defendant22 7.

COBRA THERMOSOLAR PLANTS, INC. (“Cobra”):23

Is and was at all times relevant to this Third-Party Action a Nevada24 a.

corporation; and25

Is the principal on the Surety Bond.26 b.

27

7 The term “Project” as used herein, does not include, and expressly excludes, the fee simple title of the BLM Parcels
and the Liberty Parcels.

28
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Brahma does not know the true names of the individuals, corporations, partnerships

and entities identified and named as Third-Party Defendants by the fictitious names of

(collectively, the “Doe Defendants”), (i) BOE BONDING COMPANIES I through X, (ii) DOES

I through X, and (iii) ROE CORPORATIONS I through X. Brahma alleges that such Doe

Defendants claim damages (as an offset) arising from the construction of the Work of

Improvement, as more fully discussed under the claims for relief set forth below. Brahma will

request leave of this Honorable Court to amend this Third-Party Complaint to show the true names

and capacities of each such fictitious Doe Defendants when Brahma discovers such information.

Cobra, AHAC and the Doe Defendants are collectively referred to in this Third-
Party Complaint as the “Third-Party Defendants.”

8.1

2
o
J

4

5

6

1

8

9.9

10

1 1 FIRST CAUSE OF ACTIONroo r-o fN (Claim Against Surety, Surety Bond and Principal thereon)n ^ r-*

r -j r— oP O cr\
c- </3 ©\

> 2* b

CO 7L £ O

H £ 59 **-g g g£
CL. w

R sS.

12
Brahma repeats and realleges each and every allegation contained in the preceding

paragraphs of this Complaint, incorporates them by reference, and further alleges as follows:

On or about February I , 2017, Brahma entered a Services Agreement (the

“Agreement”) with TSE wherein Brahma agreed to provide certain construction related work,

materials and/or equipment (the “Work”) for the Work of Improvement.

As provided in NRS 108.245, Brahma gave or served a copy of its Notice of Right

10.13

14
1 1 .15

16

17oro
12.18

to Lien on:19
The BLM; anda.20
TSE, even though it had no statutory duty to do so.

The Work was provided for the whole of the Work of Improvement, at the special

instance and/or request of TSE.

On or about April 09, 2018, Brahma timely recorded a Notice of Lien in the Official

Records of Nye County, Nevada, as Document No. 890822 (“Original Lien”), in the amount of

b.21
13.22

23
14.24

25
$6,982,186.24.26

On or about April 16, 2018 and as allowed by NRS 108.229(1), Brahma recorded

a Notice of First Amended and Restated Lien in the Official Records of Nye County, Nevada, as
15.27

28
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Document 891073 and as re-recorded by Brahma in the Official Records of Nye County, Nevada

on April 18, 2018, as Document No. 891507, in the amount of $7,178,376.94 (the “First Amended

Lien”).

1

2

3

16. On or about April 24, 2018 and allowed by NRS 108.229(1), Bralnna recorded a

Notice of Second Amended and Restated Lien in the Official Records of Nye County, Nevada, as

Document 891766, in the amount of $7,178,376.94 (the “Second Amended Lien”).

17. On or about July 19, 2018 and as allowed by NRS 108.229(1), Brahma recorded a

Third Amended and/or Restated Notice of Lien in the Official Records of Nye County, Nevada,

as Document 896269, in the amount of $11,902,474.75 (the “Third Amended Lien’).

18. On or about September 14, 2018, Brahma recorded a Fourth Amended and/or

Restated Notice of Lien in the Official Records of Nye County, Nevada, as Document 899351 in

the amount of $12,859,577.74 (the “Fourth Amended Lien”).

19. The (i) Original Lien, (ii) First Amended Lien, (iii) Second Amended Lien, (iv)

Third Amended Lien, and (iv) Fourth Amended Lien, collectively, the “Lien,” were:

In writing;

Recorded against the Work of Improvement; and

Were given or served on the authorized agents of the BLM and TSE, or the

BLM and/or TSE knew of the existence of the Lien.

20. The Lien is in the amount Twelve Million Eight Hundred and Fifty-Nine Thousand,

Five Hundred and Seventy-Seven Dollars and Seventy-Four Cents. ($12,859,577,74), which is the

amount due and owing Brahma as of the date of this Third-Party Complaint (the “Outstanding

Balance”).

4

5

6

7

8

9

10

1 1roo r-o tscs i> 12TTr-~ oP o ON

> z: Ze ^=? > *% < *£
t=j g « R

(=3 2c\
Z* u c\£2 rs

13

14

15 c.

16 d.

17ro o e.m r-
18

19

20

21

22

39. On or about September 6, 2018, pursuant to NRS 108.2413, Cobra (as principal)

and AHAC (as surety) caused a Surety Bond to be recorded in the Official Records ofNye County,

Nevada as Document No. 898975.

40. The Surety Bond fails to meet the requirements of NRS 108.2415(1), because it is

not in an amount that is 1 'A times the amount of Brahma’s Lien.

23

24

25

26

27

28

Page 13 of 14



NRS 108.2421 authorizes Brahma, as lien claimant, to bring an action against the

principal (Cobra) and the surety (AHAC) on the Surety Bond within this Court.
Brahma makes claim against and Cobra and AHAC are obligated to Brahma for the

Outstanding Balance plus interest, costs and attorney’s fees up to the penal sums of the Surety

Bond as provided in Chapter 108 of the Nevada Revised Statutes.
WHEREFORE, Brahma prays that this Honorable Court:

Enters judgment against the Third-Party Defendants, and each of them, jointly and

severally in the amount of the Outstanding Balance;

Enters a judgment against the Third-Party Defendants and each of themJointly and

severally, for Brahma’s reasonable costs and attorney’s fees incurred in the collection of the

Outstanding Balance, as well as an award of interest thereon;

Enters judgment against AHAC up to the penal sum of the Surety Bond.
For such other and further relief as this Honorable Court deems just and proper in

1 41.

2

42.J

4

5

6

6.7

8

9 7.

10

11fOo r-*o IN

12 8.Tf
fcj l> O

A rr\ G\t <X>
j w <n AO> z 9 rr.

ec u

13 9.

the premises.14
ca 2 g::, M UNH 3 w t--tj 5 cn
ft- ” $o

£ S ^

AFFIRMATION PURSUANT TO NRS 239B.03015

The undersigned does hereby affirm that the proceeding document does not contain the

social security number of any persons.

Dated this 2- M day of September 2018.

16

17fO o
i*-

18

PEEL BRIMLEY LLP19

20
/l

!(721 vi I— «

RICHARD L. PEEL, ESQ.
Nevada Bar No. 4359
ERIC ZIMBELMAN, ESQ.
Nevada Bar No. 9407
RONALD J. COX, ESQ.
Nevada Bar No. 12723
3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Attorneys for Brahma Group, Inc.

22

23

24

25

26

27

Brahma has separately excepted to the sufficiency of the penal sum of the Surety Bond under NRS 10S.2425. Nothing
herein shall be deemed a waiver of any rights and claims that Brahma may possess under contract, at law or in equity.

28 8
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DOC #900303
Official Records Nye County NV
Deborah Beatty - Recorder
10/09/2018 11:13:27 AM
Requested By; WEIL & DRAGE APC
Recorded By: kd RPTT:$0
Recording Fee: $35.00
Non Conformity Fee: $
Page 1 of 3

APNO12'031"04: 012-131-03; 012-131-04;

APNO^HO-O1; 012-141-01; 012-431-06;
APN012"150'01: 012-151-01; and

APN612-141-01 i ”

Recording Requested By:
NameWEil & ORAGE, APC

Address2599 Anthem Village Drive

City / State / ZipHenderson. NV 89052 ____
Surety Rider Bond 854481 Posted to Release Lien with Power of Attorney

Title of Document (required)
**OnIy use below if applicable**

This document is being re-recorded to correct document number
and is correcting

^

I the undersigned hereby affirm that this document submitted for recording does contain personal
information (social security number, driver’s license number or identification card number) of a
person as required by specific law, public program or grant that requires the inclusion of die
personal information. The Nevada Revised Statue (NRS), public program or grant referenced is ;
(check applicable)

.JAffidavit of Death- NRS 440.380(1)(A) & NRS 40.525(5)
Judgment - NRS 17.150( 4)
_ Military Discharge-NRS 419.020(2)

Othery

/I - ! If
\

Signature

Ana M. Maldonado

Name Typed or Printed

This page is added to provide additional information required by NRS 111.312 Sections 1-2
This cover page must be typed or printed.
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SURETY RIDER

To be attached to anc form a part of American home Assurance Company

Bond No. B54401

dated
effective

05/15/2018

(MONTH-DAY-YEAH)

as Principalexecuted by Cobra Thermosolar Plants, Inc.

(PRINCIPAL)

as Surety,and by American Home Assurance Company

Brahma Group, Inc.

(OBLIGEE)

in consideration of the mutual agreements herein contained the Principal and the Surety hereby consent to changing

in favor of

The Bond Amount as follows:
From $10,767,580 00
To $19,289,366.61

and

The Lien Amount as follows;
From $7,178,386.94
To 512, 359,577 74

Nothing herein contained shall vary, alter or extend any provision or condition of this bond except as herein expressly stated.

This rider
is effective 08/15/2018

(MONTH-DAY-YEAR)
\

09/25/2018Signed and Sealed
(MONTH-CAY YEAF.)

Cobra Thermosalar Plants, In
(FRINCIPAL) 'i N

By:
(PRINCIPAL)

Jose Antonio Fernandez
American Home Assurance Company

s ')LU \\
Attorney-Tannis Mattson \

S-0443/GFEF 10/99
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POWER OF ATTORNEY

Ameriiijin Home AbsurdmCompsiiy
Nations tCnit/n. Fire Insurance Omipjiny .of JMrtiburgli,FA,
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• Power No. im
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KNOW ALL mti BY THESE PRESENTS:
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'
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Attorney or Party without Attorney.
Weil & Drage, APC
2500 Anthem Village Drive, 2nd Floor
Henderson, NV 89052

TelephoneNo: (702) 314-1905
Attorney For:

For Court Use Only

Ref.No.or File No.: 2803.001 CRESCENT
DUNES

Insert nameof Court,andJudicialDistrict ond BranchCourt:

Plaintiff:
Defendant:

Dept/D'nr. Cose Number:
DOC £898974

Hearing Date: Time:AFFIDAVIT OF SERVICE

1. At the time of service I was at least 18 years of age and not a party to this action.

2. ) served copies of the NRS 108.2415 Surety Bond 854481 Posted to Release Lien with Power of Attorney,Power of Attorney

Brahma Group,Inc.3. a. Party served:
b. Person served: Amber-Rose Aparlclo,Authorized Agent, a person of suitable age and discretion at the most recent street address of the

registered agent shown on the information filed with the Secretary of State.

4. Address where the party was served: Cogency Global Inc. -Registered Agent
321 W.Winnie Lane,#104,Carson City,NV 89703

5. I served the party:
a. by personal service. I personally delivered the documents listed in item 2 to the party or person authorized to receive
process for the party (1) on: Fri, Sep 14 2018 (2) at: 02:40 PM

Fee for Service: $0.00
I Declare under penalty of perjury under the laws of the State of
NEVADA that the foregoing is true and correct.

6. Person Who Served Papers:
a. Toni Ruckman (R-0S20G5, Washoe)
b. FIRST LEGAL

NEVADA PI/PS LICENSE 1452
2920 N.GREEN VALLEY PARKWAY, SUITE 514
HENDERSON,NV 89014

C. (702) 671-4002

7. STATE OF NEVADA, COUNTY OF
Subscribed and sworn to (or affirmed) before on this
proved ta me on the basis af satisfactory evidence ta be the person wha appeared before the.

, 2018 by Tani Ruckman (R-QS200S, Washoe)day of

1
m

(Notary Signature)

ORv. JCUP.\N
SOTARY ?USJ)C

S’ATE0r *!t "3A
.v . * MyOn̂ svenEr 1

C9f1i**CT6 Mc_£
90C.5..3 •

26418S4
(55090604)

AFFIDAVITOF SERVICE

f -RSTLEGAL
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D. Lee Roberts, Jr., Esq.
Nevada Bar No. 8877
lroberts@wwhgd.com
Colby L. Balkenbush, Esq.
Nevada Bar No. 13066
cbalkenbush@wwhgd.com
Ryan T. Gormley, Esq.
rgormley@wwhgd com
WEINBERG, WHEELER, HUDGINS,

GUNN & DIAL, LLC
6385 South Rainbow Blvd., Suite 400
Las Vegas, Nevada 89118
Telephone: (702) 938-3838
Facsimile: (702) 938-3864

Attorneys for Tonopah Solar Energy; LLC

1 FIFTH JUDICIAL DISTRICT

OCT 1 8 20182

3
ou^ty Clerk

Deputy4
/5

6

7
8

9

10< IN THE FIFTH JUDICIAL DISTRICT OF THE STATE OF NEVADA
OC Q
LLJ X

m ~7111 z.
X Z

12
LJJ 3

11
IN AND FOR THE COUNTY OF NYE

12
TONOPAH SOLAR ENERGY, LLC, a Delaware
limited liability company,

Case No. CV 39348
Dept. No. 213

14 Plaintiff,
TONOPAH SOLAR ENERGY, LLC’S
MOTION TO STRIKE BRAHMA
GROUP, INC.’S FIRST AMENDED
COUNTER-COMPLAINT, OR, IN THE
ALTERNATIVE, MOTION TO DISMISS
COUNTER-COMPLAINT, OR, IN THE
ALTERNATIVE, MOTION TO STAY
THIS ACTION UNTIL THE
CONCLUSION OF THE PROCEEDINGS
IN FEDERAL COURT

15 vs.

16 BRAHMA GROUP, INC., a Nevada corporation,

Defendant.B 17

18

19

20

21 r
22

Defendant TONOPAH SOLAR ENERGY, LLC (hereinafter “TSE”), by and through23

24 its attorneys of record, the law firm of WEINBERG, WHEELER, HUDGINS, GUNN & DIAL, LLC,

hereby moves to strike and/or dismiss Brahma Group, Inc.’s (hereinafter “Brahma”) First

Amended Counter-Complaint (“Counter-Complaint”) that was filed on September 25, 2018. The

Counter-Complaint is a transparent attempt by Brahma to avoid the jurisdiction of the Nevada

Federal District Court over the Parties’ dispute.

25

26

27

28
Page 1 of 25

84



- .^4 L r V /.'1NP Ivl

1 In the alternative, this Court should stay this action until the Parties’ litigation in Nevada

Federal District Court is complete. The federal action was filed first and thus, under principles

of comity, and in order to not reward Brahma’s forum shopping strategy, this action should be

stayed.

2

3

4

5 This Motion is made and based upon the following Memorandum of Points and

Authorities, the exhibits attached hereto, the pleadings and papers on file herein, and any

argument presented at the time of hearing on this matter.
DATED this IS day of October, 2018.

6

7

8

9
D. Le£R<fberts, Jr., Esq.
Colby L. Balkenbush, Esq.
Ryan T. Gormley, Esq.
WEINBERG, WHEELER, HUDGINS,
GUNN & DIAL, LLC
6385 S. Rainbow Blvd., Suite 400
Las Vegas, NV 89118
Attorneys for Tonopah Solar Energy, LLC

10<
a£ Q
LU v_

» *6
LU *-Xz

I I
w ZD

11

12

13

14
NOTICE OF MOTION

15

16 PLEASE TAKE NOTICE that TONOPAH SOLAR ENERGY, LLC’S MOTION TO

STRIKE BRAHMA GROUP, INC’S FIRST AMENDED COUNTER-COMPLAINT, OR,

IN THE ALTERNATIVE, MOTION TO DISMISS COUNTER-COMPLAINT, OR, IN

THE ALTERNATIVE, MOTION TO STAY THIS ACTION UNTIL THE CONCLUSION

OF THE PROCEEDINGS IN FEDERAL COURT will come on for hearing in Department

day of

17

18

19

20

21 of the above-entitled Court on theNo. 2018, at

22 a.m./p.m.
DATED this t§ day of October, 2018.23

24 y
D, Le£Roberts, Esq.
Colby L. Balkenbush, Esq.
WEINBERG, WHEELER, HUDGINS,
GUNN & DIAL, LLC
6385 S. Rainbow Blvd., Suite 400
Las Vegas, NV 89118
Attorneys for Tonopah Solar Energy, LLC

25
26

27

28
Page 2 of 25
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1 MEMORANDUM OF POINTS AND AUTHORITIES

2 I. INTRODUCTION

3 TSE is the project developer for the Crescent Dunes Solar Energy Facility located outside

Tonopah, Nevada (“Project”). TSE contracted with Brahma to perform certain warranty work

on the Project. The Parties are currently in the midst of a dispute over the sufficiency of certain

invoices Brahma has submitted to TSE for payment. In essence, Brahma contends that TSE

owes it additional money for work Brahma performed on the Project. TSE contends that

Brahma is not owed any additional money and that many of Brahma’s invoices are fraudulent.
This Motion is necessary as Brahma has improperly attempted to move the substantive

portion of the Parties’ dispute (i.e. who owes who what) out of federal court, where it was first

filed, and into this Court. Brahma first filed a complaint against TSE on July 17, 2018 in the

Eighth Judicial District Court in Las Vegas. On September 10, 2018, TSE removed that action

to Nevada Federal District Court.
Brahma, apparently unhappy with its new federal forum, has turned this case into a

procedural quagmire in an attempt to avoid federal jurisdiction. On September 25, 2018,

Brahma filed a First Amended Complaint in federal court that dropped all but one of its claims

against TSE. On the exact same day. Brahma filed a “Counter-Complaint” in this proceeding

that added the dropped federal court claims to this case. In other words, Brahma has affected a

stunning “back-door remand” of its federal court claims to this Court without even filing a

motion to remand with the federal court. However, there are numerous problems with Brahma’s

forum shopping that should result in this Court either (1) striking/dismissing the Counter-

Complaint or (2) staying this proceeding until the parallel action in federal court is complete.

First, Brahma’s stand-alone “Counter-Complaint” is not a recognized pleading under

NRCP 7(a) and thus should be stricken. Pursuant to NRCP 7(a) and the Nevada Supreme

Court’s Smith decision, the only permissible pleadings are complaints, answers and replies.

Further, this is a special proceeding under NRS 108.2275 that was created solely to address

TSE’s Motion to Expunge Brahma’s Mechanic’s Lien. Thus, the jurisdictional basis for this

proceeding ceased to exist once the Court denied TSE’s Motion to Expunge on September 12,
Page 3 of 25
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1 2018. There is no Nevada authority permitting a “Counter-Complaint” to be filed into a special

proceeding such as this.
Second, the Parties’ Contract requires that “any action or proceeding directly or indirectly

arising out of this Agreement” be venued in Las Vegas. Indeed, Brahma initially filed its

substantive claims in the Eighth Judicial District Court but now, after it has received a favorable

ruling from this Court, seeks to move the litigation to the Fifth Judicial District in Pahrump. The

Court should enforce the venue selection clause and require Brahma to re-file its claims in a Las

Vegas court.

2

3

4

5

6

7

8

9 Third, a substantial body of state and federal case law holds that once an action is

removed to federal court, state courts lack subject matter jurisdiction over the parties’ dispute

until the matter is remanded back to state court. Thus, this Court should dismiss Brahma’s
claims that were removed to federal court and then re-filed with this Court based on lack of

subject matter jurisdiction.

Fourth, in regard to Brahma’s Lien Foreclosure claim against TSE, that claim is now

moot and should be dismissed as an over $19 million bond has been posted as security for

Brahma’s mechanic’s lien. NRS 108.2415(6) provides that a surety bond replaces the property

as security for the lien once it is posted.
Finally, in the alternative, assuming arguendo that the Court disagrees with all of TSE’s

above arguments, the Court should at least stay this proceeding until the first filed federal action

is completed. Under the “first to file rule,” a stay is appropriate if there is a substantially similar

action pending before a different court. Here, Brahma has admitted in a recent federal court

filing that this proceeding is a “duplicative dispute” and that it fulfills the “substantial similarity”
requirement for a stay.1 Thus, a stay is appropriate because the federal action was filed on July
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IS 15
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16

17

18

19

20

21

22

23

24
i Brahma agrees with TSE that this dispute is duplicative of the first filed federal court action but the
parties disagree over which action should be stayed, this proceeding or the federal one. Brahma has filed
a motion to stay with the federal court arguing that that court should stay the federal action under the
Colorado River abstention doctrine. For reasons TSE will not go into in detail here, the Colorado River
doctrine is completely inapplicable to this matter and Brahma’s motion to stay is unlikely to be granted.
Brahma’s motion to stay misrepresents key facts to the federal court (a matter TSE will bring to that
court’s attention in its opposition which is not yet due). For example, Brahma represents that its claims
against TSE were first brought in Nye County rather than federal court (a misrepresentation) and
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1 17.2018 but Brahma did not file a complaint in this proceeding until September 20. 2018.
II. PROCEDURAL HISTORY OF THIS NYE COUNTY ACTION2

3 This proceeding was created not by the filing of a complaint but rather by TSE’s filing of

its Motion to Expunge Brahma’s Mechanic’s Lien on June 11, 2018. NRS 108.2275 creates a

statutory exception to NRCP 3 (requiring the filing of a complaint to institute a civil action)

permitting parties to institute special limited proceedings with the mere filing of a motion to

expunge. TSE’s Motion to Expunge was heard by this Court on September 12, 2018 and denied

4
5
6

7

8 in full.

9 That ruling should have been the end of this limited special proceeding. Instead, Brahma

has now filed a Complaint and First Amended Counter-Complaint, seeking to broaden the scope

of this proceeding beyond NRS 108,2275. On September, 20, 2018, Brahma filed a “Lien

Foreclosure Complaint” against TSE asserting a single cause of action for lien foreclosure in this

Nye County proceeding. Exhibit 1 (Lien Foreclosure Complaint). On September 25, 2018,

Brahma filed a “First Amended Counter-Complaint” in this proceeding that added three

additional claims against TSE that had already been asserted in a first filed federal court action.
Exhibit 2 (First Amended Counter-Complaint). Those claims were (1) Breach of Contract, (2)

Breach of the Implied Covenant of Good Faith and Fair Dealing and (3) Violation of NRS 624,

In addition, on September 25, 2018, Brahma filed a Third Party Complaint against

American Home Assurance Company (“American Home”) and Cobra Thermosolar Plants, Inc.

(“Cobra”), asserting a claim against the surety bond those entities had posted in satisfaction of

Brahma’s mechanic’s lien.
To reiterate, the original jurisdictional basis for this action no longer exists. First, TSE’s

Motion to Expunge was denied in full by this Court. Second, subsequent to the denial of TSE’s

Motion to Expunge, American Home and Cobra posted a surety bond in the amount of

$19,289,366.61. As required by NRS 108.2415(1), this bond is 1.5 times the amount of
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21

22

23

24

25

26
represents that TSE is the one seeking a friendly judge by engaging in forum shopping, even though TSE
removed the Eighth Judicial District Court action to federal court BEFORE this Court denied TSE’s
Motion to Expunge.

27

28
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Brahma’s most recent Fourth Amended Mechanic’s Lien ($12,859,577.74,). As a result of that

bond being posted Brahma’s mechanic’s lien that was the subject of TSE’s Motion to Expunge

has been released.

1

2

3

4 IIL STATEMENT OF FACTS

5 Brahma’s Contract and NRS 624 Claims Have Been Removed to Federal
Court, Thus Divesting this Court of Jurisdiction

A.
6

7 On July 17, 2018, while this special proceeding was still ongoing in this Court, Brahma

filed a Complaint in the Eighth Judicial District Court asserting claims against TSE for (1)

Breach of Contract, (2) Breach of the Implied Covenant of Good Faith and Fair Dealing, (3)

Violation of NRS 624 and (4) Unjust Enrichment. Exhibit 3 (Clark County Complaint).
Brahma’s decision to file its substantive claims against TSE in Clark County rather than Nye

County was appropriate as the Parties’ Contract contains a clause requiring venue in Las Vegas.
Exhibit 4 at p. 8 (Contract). TSE then removed that action to Nevada Federal District Court on

September 10, 2018 based on diversity.2 Exhibit 5 (Notice of Removal). As detailed more fully

in Section VI below, this removal divested all Nevada state courts of jurisdiction over the

removed claims. See 28 U.S.C. § 1446(d) (stating that upon the filing of the Notice of Removal,

“the State court shall proceed no further unless and until the case is remanded,”).
On September 17, 2018, TSE filed an Answer and Counterclaim to Brahma’s removed

Complaint. Exhibit 6 (TSE’s Answer and Counterclaim). TSE’s Counterclaim asserts six

claims against Brahma in the federal court action including (1) Breach of Contract, (2) Breach of

the Implied Covenant, (3) Declaratory Relief, (4) Unjust Enrichment/Quantum Meruit, (5) Fraud

and (6) Negligent Misrepresentation. All of these counterclaims were properly before the federal

court before Brahma attempted a back-door remand to this Court that has created a procedural

8

9
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24 quagmire.
25

26

27
2 TSE’s removal was timely as TSE was not served with the Clark County Complaint until August 21,
2018 .28
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1 In an Attempt to Avoid the Federal Court’s Jurisdiction, Brahma Dropped
Three Claims from its Federal Court Complaint and Re-filed Those Claims
in a Nye County Counter-Complaint in this Court

After this Court denied TSE’s Motion to Expunge on September 12, 2018, Brahma

apparently had a change of heart and decided that, rather than litigating its substantive claims in

Las Vegas (where it had first filed them), it preferred to litigate those claims before this Court in

Pahrump. Thus, on September 25, 2018, Brahma (1) filed a First Amended Complaint in federal

court that dropped its claims for Breach of Contract, Breach of the Implied Covenant of Good

Faith and Fair Dealing and Violation of NRS 6243 and (2) filed a First Amended Counter-
Complaint in Nye County that added those same three dropped federal claims to this proceeding.

See Exhibit 7 (First Amended Federal Court Complaint filed on September 25, 2018); Exhibit 2

(First Amended Nye County Counter-Complaint filed on September 25, 2018).

Brahma’s attempt at a back-door remand of the. removed federal action was not subtle.

The three claims dropped from Brahma’s federal court Complaint on September 25, 2018 are the

exact same claims that were simultaneously added to this Nye County proceeding that same day.

The allegations that make up the three new claims in Nye County are also identical to those

asserted in the removed federal action. Thus, there can be no question that Brahma is engaged in

transparent and impermissible forum shopping.

B.
2

3

4

5

6

7

8

9
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18
The Parties’ Contract Contains a Venue Selection Clause Requiring that this
Matter be Litigated in Las Vegas, Nevada

The Parties’ substantive claims against each other belong in Las Vegas Federal District

Court not only because the claims were first filed there by Brahma, but also because the Parties’

Contract requires a Las Vegas venue. The Contract provides as follows:

C.
19

20

21

22

23

24 3 This Court should not mistake Brahma’s dropping of its three federal court claims via the First
Amended Federal Court Complaint as court sanctioned behavior. Under FRCP 15(a)(1), a party has a
right to amend its complaint without leave of court within 21 days after a responsive pleading is filed.
Since TSE filed its Answer to Brahma’s removed Complaint on September 17, 2018, Brahma was able to
drop the three claims via its First Amended Complaint without seeking leave from the federal court.
However, TSE has brought a motion in federal court seeking to have that court strike Brahma’s
amendment as it was done as part of a bad faith effort to defeat the federal court’s exclusive jurisdiction
over all removed claims.

25

26

27

28
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This Agreement shall be governed by the laws of the State of Nevada.
Contractor (i.e. Brahma) submits to the jurisdiction of the courts in such
State, with a venue in Las Vegas, Nevada, for any action or proceeding
directly or indirectly arising out of this Agreement.

Exhibit 4 at p. 8 (Contract) (emphasis added). Brahma was apparently aware of this clause as it

decided to first file its substantive claims against . TSE in the Eighth Judicial District Court on

July 17, 2018. Now, for whatever reason, Brahma has decided to ignore this clause and seeks to

unilaterally move three of its federal court claims to Nye County. TSE requests that this Court

enforce the venue selection clause and require Brahma to litigate its claims where they were

originally brought—Las Vegas.

1

2

3

4

5

6

7

8

9
IV. LEGAL STANDARD FOR MOTION TO STRIKE AND MOTION TO DISMISS

10<
cz o 11 TSE brings this Motion pursuant to NRCP 12(f), NRCP 12(b)(1) and NRCP 12(b)(5).

Under NRCP 12(f), it is appropriate to bring a motion to strike “any insufficient defense or any

redundant, immaterial, impertinent, or scandalous matter.” Further; the Nevada Supreme Court

has stated that when a pleading other than those expressly permitted in NRCP 7(a) is filed, the

appropriate remedy is a motion to strike that pleading. Smith v. Eighth Judicial Dist. Court In &

For Cty. of Clark, 113 Nev. 1343, 1348, 950 P.2d 28Q, 283 (1997),

Under NRCP 12(b)(1), lack of subject matter jurisdiction is appropriately raised in a

motion to dismiss. Similarly,NRCP 12(h)(3) provides that “[wjhenever it appears by suggestion

of the parties or otherwise that the court lacks jurisdiction of the subject matter, the court shall

dismiss the action.” In general, the party moving to dismiss an action bears the burden of

persuasion. However, when the defense of lack of subject matter jurisdiction is raised “ff|he

burden of proving the jurisdictional requirement is properly placed on the plaintiff.” Morrison v.
Beach City LLC, 116 Nev. 34, 36, 991 P.2d 982, 983 (2000) (emphasis added). The district court

can take evidence on the claim that the court lacks subject matter jurisdiction and such evidence

is not necessarily confined to the allegations of the complaint. Id. Thus, the burden is on

Brahma rather than TSE to prove that this Court can still retain jurisdiction of claims that have

been removed to federal court.
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1 Under NRCP 12(b)(5), a defendant may request that a court dismiss a plaintiffs

complaint for “failure to state a claim upon which relief can be granted.” In deciding a motion to

dismiss, a court should treat the factual allegations in the complaint as true and it should draw all

inferences in favor of the plaintiff. See Simpson v. Mars, Inc., 113 Nev. 188, 190 (1997). If, after

crediting the factual allegations in the plaintiffs complaint as true the plaintiff cannot prove a set

of facts that would entitle him to relief, then a court should dismiss the plaintiffs lawsuit. See id.

2

3

4

5

6

7 y. BRAHMA’S COUNTER-COMPLAINT SHOULD BE DISMISSED BECAUSE A
“COUNTER-COMPLAINT” IS NOT A RECOGNIZED PLEADING AND
CANNOT BE FILED IN A SPECIAL ACTION SUCH AS THIS ONE

8
9

Brahma’s “Counter-Complaint” is Not One of the Three Permitted
Pleadings Under NRCP 7(a) and Thus Must be Stricken/Dismissed

A.
10<

o' O
LU v

LU -Z-
Xz

“ z
CQ

LU X

11 NRCP 7(a) provides as follows:
12

There shall be a complaint and an answer; a reply to a counterclaim
denominated as such; an answer to a cross-claim, if the answer contains a
cross-claim; a third-party complaint, if a person who was not an original
party is summoned under the provisions of Rule 14; and a third-party
answer, if a third-party complaint is served. No other pleading shall be
allowed, except that the court may order a reply to an answer or a third-
party answer.

(emphasis added). In Smith, the Nevada Supreme Court provided an extensive explanation of

this rule. Smith v. Eighth Judicial Dist. Court In & For Cty. of Clark,113 Nev. 1343, 1346, 950

P.2d 280, 282 (1997), There, the first pleading filed was plaintiff Lee’s complaint against

defendant Chang for injuries incurred in a car accident. Defendant Chang then filed a separate

document entitled “cross-claim” that alleged that a different defendant (Smith) was responsible

for Chang’s injuries in the accident.
The Nevada Supreme Court explained that the district court should have stricken the

defendant’s “cross-claim” under NRCP 7(a) because “the only pleadings allowed are

complaints, answers and replies” and a “cross-claim” or “counter-claim” was not a permitted

pleading. Id. (emphasis added). “Counterclaims and cross-claims are not separate pleadings, but

are claims for relief that may be set forth in answers and complaints.” Id. Thus, because the

defendant had failed to assert the cross-claim in his answer (a permitted pleading), the court Was

13
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1 obligated to strike the rogue “cross-claim” as an impermissible pleading under NRCP 7(a). Id

(“[counterclaims and cross-claims must be set forth in pleadings authorized by NRCP 7,

because *[n]o other pleading shall be allowed.”5).

The Nevada Supreme Court further explained that the fact that Nevada is a notice-
pleading jurisdiction that liberally construes pleadings could not save the defendant’s rogue

pleading from being stricken. “There is, however, nothing technical about the defect in Chang's .
cross-claim; the document simply is not a pleading, and does not itself put the matters asserted

therein at issue.” Id. at 283 (emphasis added).
Here, like defendant Chang in the Smith case, Brahma has filed a pleading that is not

permitted under NRCP 7(a). Brahma’s “Counter-Complaint” filed on September 25, 2018 is not

one of the three permitted pleadings under Nevada law (i.e. a “complaint,” “answer” or “reply.5’).
Thus, under NRCP 7(a) and Smith, Brahma’s Counter-Complaint constitutes a rogue pleading

that must be stricken.
Brahma may argue in response that, even if it is styled as a “Counter-Complaint,” its

pleading should be construed as a “complaint” which is a permitted pleading under NRCP 7(a).
However, such an argument would be without merit as, by definition, a “complaint” is a pleading

that initiates an action. BLACK'S LAW DICTIONARY (10th ed. 2014) (defining a “Complaint55 as

“[t]he initial pleading that starts a civil action and states the basis for the court's jurisdiction.”);
see also NRCP 3. Since this action was initiated by TSE’s June 11, 2018 Motion to Expunge,

there is no way to construe Brahma’s “Counter-Complaint” as a “complaint.”

Brahma’s Counter-Complaint also cannot be construed as an “answer” or a “reply.” By

definition, an “answer” responds to the allegations in a plaintiffs complaint yet TSE has not

filed a complaint in this action. Similarly, a “reply” responds to the allegations in a counter-
claim yet TSE has not filed a counter-claim in this action. See NRCP 7(a) (identifying proper

pleadings and expressly stating that “No other pleading shall be allowed . . .”); NRCP 12(a);

2
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BLACK'S LAW DICTIONARY (10th ed. 2014). In sum, since Brahma’s “Counter-Complaint” is not

answer” or “reply,” and, pursuant to Rule 7(a), “[n]o other pleading shall be

26

a “complaint,JJ ((27

28
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allowed . . . i t must be stricken.41

2 B. This is a Special Proceeding With a Limited Focus. The Court Lacks
Jurisdiction to Hear Matters Beyond TSE’s Already Decided Motion to
Expunge

3

4
Brahma’s failure to file one of the pleadings permitted by NRCP 7(a) points to a broader

problem with Brahma’s strategy of attempting to bring its substantive claims before this court—
NRS 108.2275 proceedings were not intended to address parties5 substantive claims against each

other. This proceeding was initiated by the filing of TSE’s Motion to Expunge. Thus, the sole

jurisdictional basis for this proceeding is NRS 108.2275 (governing motions to expunge

mechanic’s liens). The Nevada Supreme Court has indicated that proceedings to expunge a lien

under NRS 108.2275 are special proceedings. In these proceedings, a district court’s authority is

strictly limited to making one of three findings: (1) that a lien is frivolous, (2) that a lien is

excessive or (3) that a lien is neither frivolous nor excessive. See e.g.,Crestline Inv. Grp., Inc. v.

Lewis, 119 Nev. 365, 371, 75 P.3d 363, 367 (2003) (finding that district court exceeded its

authority by going beyond making one of the above 3 findings) (superseded by statute on

unrelated grounds). Importantly, nothing in NRS 108.2275 permits a party to broaden those

proceedings by filing a “counter-complaint.”
Counsel for TSE has conducted an extensive search of Nevada case law and has been

unable to find any situation similar to this one (i.e. where a proceeding was initiated by the filing

of a motion to expunge and was later broadened by the party opposing the motion to expunge

filing a “counter-complaint” that brought its substantive claims before the court.).5 Thus, a

second independent ground for striking/dismissing Brahma’s Counter-Complaint is that such a

filing simply does not fall within the limited scope of NRS 108.2275 proceedings.
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25 4 The Nevada Supreme Court’s decision in Smith indicates that striking the pleading rather than
dismissing it is the appropriate remedy when NRCP 7(a) is violated.
5 Conversely, if this action had been initiated by the filing of a complaint rather than a motion to expunge,
the court’s jurisdiction would be broader. See e.g., J.D, Constr. v. IBEXInt'l Grp., 126 Nev. 366, 370,
240 P.3d 1033, 1036 (2010) (plaintiff first filed complaint then later filed a motion to expunge).
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1 YI. BRAHMA’S “COUNTER-COMPLAINT” SHOULD BE DISMISSED BECAUSE
THE PARTIES’ CONTRACT CONTAINS A VENUE SELECTION CLAUSE
REQUIRING THAT THIS MATTER BE LITIGATED IN LAS VEGAS, NEVADA2

3
The Venue Clause is Reasonable and Enforceable

The Nevada Supreme Court has held that venue selection clauses will be enforced so long

as they are reasonable and do not offend due process. Tandy Computer Leasing, a Div. of Tandy

Elecs., Inc. v. Terina's Pizza, Inc., 105 Nev. 841, 843, 784 P.2d 7, 8 (1989). Further, when a

party seeks to set aside a venue selection clause, the burden is on that party to make a “strong

showing” that the clause should not be enforced. Id. at 844, 784 P.2d at 8 (emphasis added); see

also M/S Bremen v. Zapata Off-Shore Co., 407 U.S. 1, 15 (1972) (“in the light of present-day

commercial realities and expanding international trade we conclude that the forum clause should

control absent a strong showing that it should be set aside.”). In Bremen, which the Nevada

Supreme Court cited with approval to in Tandy, the U.S; Supreme Court "held that anyone

seeking to avoid the enforcement of a venue selection clause has a “heavy burden of proof.” 'M/S

Bremen, 407 U.S. at 17.

A.4
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15

16 Here, section 24 of the Parties’ contract provides in clear normal size font that venue

shall be in Las Vegas, Nevada “for any action or proceeding directly or indirectly arising out of

The title of this section is “GOVERNING LAW-
17

this Agreement.” Exhibit 4 at p. 8.

SUBMISSION TO JURISDICTION-WAIVER OF JURY TRIAL.” Id. (emphasis in original).
18

19
Thus, Brahma knew it was agreeing to litigate all disputes with TSE in Las Vegas rather than

Pahrump when it signed the contract. Further, Brahma is a sophisticated entity that regularly

negotiates multi-million dollar construction contracts all over the country.6 There is nothing

unfair about forcing Brahma to litigate this dispute in Las Vegas, a much more convenient

location for both parties, rather than Pahrump. Indeed . Brahma originally filed its substantive

claims against TSE in the Eighth Judicial District Court iu Las Vegas. Exhibit 3 (Clark

20

21

22

23

24

25
County Complaint). Brahma should not be permitted to dance back and forth between different26

27
6 See e.g., https://brahmagroupinc.com.28
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l forums depending on which way it thinks the winds are blowing on a given day.

2
B. Brahma is Estopped from Arguing Against a Venue in Federal Court

Located in Las Vegas Because it Chose to File the First Lawsuit in the Eighth
Judicial District Court in Las Vegas

3

4

5 TSE anticipates that Brahma will argue that the clause in this case is “permissive” rather

than “mandatory” and thus venue is permitted in Las Vegas but not required. See Am. First Fed

Credit Union v. Soro, 131 Nev. Adv. Op. 73, 359 P.3d 105, 107 (2015) (discussing the difference

between mandatory and permissive venue clauses). While TSE believes the clause is mandatory,

the Court need not reach this issue as Brahma waived its right to raise this argument when

Brahma voluntarily filed its first Complaint in Las Vegas. “Waiver requires the intentional

relinquishment of a known right. If intent is to be inferred from conduct, the conduct must

clearly indicate the party's intention. Thus, the waiver of a right may be inferred when a party

engages in conduct so inconsistent with an intent to enforce the right as to induce a reasonable

belief that the right has been relinquished.” Nevada Yellow. Cab Corp. v. Eighth Judicial Dist.

Court ex rel. Cty. of Clark,123 Ne'v. 44, 49, 152 P.3d 737, 740 (2007).
Here, Brahma elected to file a Complaint in the Eighth Judicial District Court in Las

Vegas on July 17, 2018 rather than in this Court. Further, Brahma took this action with full

knowledge that the forum selection clause may have been “permissive”7 rather than “mandatory”
since “[e]very one is presumed to know the law and this presumption is not even rebuttable.”

Smith v. State, 38 Nev. 477, 151 P. 512, 513 (1915). TSE, in turn, relied on Brahma’s actions

and removed the Complaint filed in Las Vegas to federal court. TSE, in reliance on Brahma first

filing its substantive claims in Las Vegas, has also filed an Answer and Counterclaim in the

federal action. Brahma’s argument that it was confused about whether the forum selection

clause was permissive or mandatory at the time it filed the July 17 suit in Las Vegas is not •
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27 7 Again, TSE makes this argument “in the alternative,” assuming for the sake of argument that the forum
selection clause is permissible rather than mandatory, which it is not.28
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81 credible.

2 Moreover, Courts have held that even if a forum selection clause is permissive (as

Brahma contends), it serves to waive any objection the party has to the listed venue. Structural

Pres. Sys., LLC v. Andrews, 931 F. Supp. 2d 667, . 673 (D. Md. 2013) (“permissive forum-
selection clauses are sometimes referred to as ‘consent to jurisdiction’ clauses because such

clauses specify one court empowered to hear the litigation which, in effect, waives any objection

to personal jurisdiction or venue in that jurisdiction”) (emphasis added) (internal citation

omitted); see also Am. Airlines, Inc. v. Rogerson ATS, 952 F. Supp. 377, 384 (N.D. Tex. 1996)

(holding that a forum selection clause waives a party’s right to contest venue in the forum

specified).
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In other words, now that suit has been brought in a Las Vegas court (the federal action),

Brahma is barred from contesting that some other court (i.e. this Court) is a more appropriate

venue. This “consent to jurisdiction” rule is particularly appropriate here as it was not TSE that

chose to file the first lawsuit in Las Vegas but rather Brahma.

11 .

13

TSE Did Not Relinquish its Right to Enforce the Forum Selection Clause by
Filing the Motion to Expunge with the Nye County Court. TSE Merely
Complied with Nevada Law

TSE anticipates that Brahma may also argue that TSE’s filing of the Motion to Expunge

with the Nye County Court results in a waiver of TSE’s right to enforce the forum selection

clause. However, such an argument would be misplaced. The only reason TSE initiated this

proceeding in Nye County (Which has now been resolved) was that Nevada law requires that a

motion to expunge a mechanic’s lien be brought in the county where the land affected by the lien

is located. See NRS 108.2275(1) (providing that a motion to expunge must be brought in “the

district court for the county where the property or some part thereof is located.”). Critically, the

filing of a special proceeding such as this one does not waive a party’s right to enforce a forum

selection clause for other claims. Pirolo Bros. v. Angelo Maffei & Figli, SAS, No. 87 CIV. 7561

C.

17

18
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26

27 s In Brahma’s Motion to Stay filed with the federal court on October 16, 2018, Brahma makes this
argument.28
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1 (MBM), 1989 WL 20945, at *2 (S.D.N.Y, Mar. 2, 1989) (“when a party disregards a forum

2 selection clause and sues on a contract in an unauthorized forum, it waives the forum selection

clause only for the specific claim that it pursues”).
Now that this Court has decided TSE’s Motion to Expunge, the venue selection clause

should be enforced and the remainder of this proceeding9 sent back to federal court in Clark

County.

3

4

5

6

7 VII. THIS COURT LACKS JURISDICTION OVER THE THREE BRAHMA CLAIMS
IN THE “COUNTER-COMPLAINT” THAT WERE REMOVED TO FEDERAL
COURT

8

9
Once a Matter Has Been Removed to Federal Court, States Courts Lose
Jurisdiction Over the Dispute

Even assuming this Court were to (1) decline to strike Brahma’s “Counter-Complaint”

and (2) decline to enforce the Contract’s venue selection clause, there are additional grounds for

dismissal . The. federal removal statute expressly. bars any further proceedings in state court once

a notice of removal has been filed. The statute provides as follows:

A.
10<

o' O_
J °o

LU
X Z

IS
II
LU Z>

11

12

13

14

15 Promptly after the filing of such notice of removal of a civil action the
defendant or defendants shall give written notice thereof to all adverse
parties and shall file a copy of the notice with the clerk of such State court,
which shall effect the removal and the State court shall proceed no
further unless and until the case is remanded.

16

17

18

19 28 U.S.C. § 1446(d) (emphasis added). In interpreting the above language, the Ninth Circuit

stated that “the clear language of the general removal statute provides that the state court loses

jurisdiction upon the filing of . the petition for removal.” Resolution Trust Corp, v. Bayside

Developers, 43 F.3d 1230, 1238 (9th Cir.1994); see also California ex rel. Sacramento Metro.
Air Quality Mgmt. Dist. v. United States, 215 F.3d 1005, 1011 (9th Cir. 2000) (“it, is impossible

to obtain judicial remedies and sanctions in state and local courts once an action is removed to

federal court. The removal of an action to federal court necessarily divests state and local courts

20

21

22

23

24

25

26
9 Brahma’s Lien Foreclosure claim is addressed in Section VIII, supra. That claim must be dismissed on
separate grounds since a surety bond has been posted in 1.5 times the amount of Brahma’s most recent
mechanic’s lien. See NRS 108.2415(6) (providing that lien on land is released upon posting of bond).

27

28
Page 15 of 25
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1 of their jurisdiction over a particular dispute.”); Wright & Miller, Federal Practice & Procedure

§ 3736 (4th ed.) (stating that, following removal, any further proceedings in a state court are

considered coram non judice and will be vacated even if the case is later remanded).
Moreover, it is not just the particular state court from which the case was removed that is

divested of jurisdiction over the dispute but all courts in the state. See In re M.M., 154 Cal. App.
4th 897, 912, 65 Cal. Rptr. 3d 273, 284 (2007) (“states are separate sovereigns with respect to the

federal government. Removal of an action may therefore be viewed as a transfer of the

proceeding from the courts of one sovereign (a state) to the courts of another (the United

States).”).

2

3

4

5

6

7

8

9

10 In Hollandsworth, the Idaho Supreme Court upheld the district court’s dismissal of a

complaint that was filed in state court after a separate action was already, pending in federal

court, stating as follows:

<

l l

x i 12

*§ 13 The filing of the second action in the state court under these circumstances,
involving as it did the same parties, the same issues and the same facts,
incurs needless and substantially , increased costs to the defendants, is a
waste of judicial resources, and conjures up the possibility of conflicting
judgments by state and federal courts.

Sz
I I
LU ZD

14

15

16

17 Roberts v. Hollandsworth, 101 Idaho 522, 525, 616 P.2d 1058, 1061 (1980).

In General Handkerchief Corp., an insured brought an action in New York state court

against its insurer to recover on a policy issued to it. The insurer subsequently removed the

action to federal court. Later, the insurer brought a separate action against the insured in New

York state court (i.e. a second subsequent state court action) for the recovery of insurance

premiums, The insured filed a counterclaim in the second state court action (i.e. similar to the

“Counter-Complaint” filed by Brahma here) that was nearly identical to its complaint that had

been previously removed to federal court. The state court dismissed the counterclaim based on

lack of subject matter jurisdiction due to the prior removal of the same claims to federal court

and the New York Court of Appeals upheld the dismissal. Fire Ass’n of Philadelphia v. Gen.

Handkerchief Corp.,304 N.Y. 382, 385, 107 N.E.2d 499, 500 (1952).

In Leffall, an inmate brought an action against staff members for injuries he received in

Page 16 of 25
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1 slip and fall accident. That action was removed to federal court. The inmate then filed a second

suit in state court against the same defendants. The court found that because the theories of

causation and damages in the second state court suit were “substantively identical” to those in

the removed federal case, dismissal of the second state court suit was required. Leffall v.

2

3

4

5 Johnson,No. 09-01-177 CV, 2002 WL 125824, at *2 (Tex. App. Jan. 31, 2002).
6 In Riley,,the plaintiff filed her complaint in state court and the defendant then removed to

federal court.based on federal question jurisdiction. The plaintiff then filed a motion to remand

which the federal court denied. Unhappy with being stuck in a federal forum, plaintiff then filed

an amended complaint in state court. The federal court severely criticized plaintiffs actions:

7

8

9

10 [Plaintiff], however, has created a procedural mess. After the court denied
her original motion to remand, she filed an amended complaint in state
court; the court has no idea why she did this. Once removed, this court, not
the state court, had jurisdiction until this court remanded the case or
dismissed it without prejudice. This concept is not subtle; it is basic to the
law of jurisdiction, [plaintiff] had no basis for filing the amended complaint
in state court.

<

LU x

LU ^X zs g
h
i i
LU 3

1 1

12

13

14

15 Riley v. Carson Pirie Scott & Co., 946 F. Supp. 716, 718 (E.D. Wis. 1996) (emphasis added).

Similarly, in Crummie, the plaintiff filed an amended complaint in state court after the action

was removed to federal Court. The federal court found the amended state court complaint was

void and of no effect because the state court lacked jurisdiction. Crummie v. Dayton-Hudson

Corp., 611 F. Supp. 692, 693 (E.D. Mich. 1985) (“After a removal of an action, a federal court

acquires total, exclusive jurisdiction over the litigation . . . Applying the foregoing precepts to

the matter at bar, it is evident that Plaintiffs filing of an amended complaint in state court

subsequent to the removal of the cause was of no effect.”).

The rule that removal divests all state courts of jurisdiction over a dispute is both

necessary and logical. Without such a rule, any party could defeat federal jurisdiction by simply

re-filing its case in a different state court than the one the case was removed from without ever

even having to file a motion to remand expressly challenging the federal court’s jurisdiction.

Such an outcome would be directly contrary to both the letter and spirit of 28 U.S.C. § 1446(d)

and make removal meaningless. Indeed, not only do state courts lack jurisdiction once a matter
Page 17 of 25
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i is removed to federal court, but federal courts have authority to issue injunctions to enjoin state

court litigation that is filed after removal in an attempt to defeat federal jurisdiction.102

3 B. This Court Lacks Jurisdiction Over the Three Brahma Claims in the
Counter-Complaint that Were Removed to Federal Court4

5 As set out above, state and federal courts from around the country have held that

plaintiffs will not be permitted to defeat federal jurisdiction by simply re-filing the same claims

in a second state court action after those claims have been removed to federal court. In

determining whether this court lacks jurisdiction to hear Brahma’s three federal court claims, the

only question is whether the claims asserted in Brahma’s Counter-Complaint are substantially

similar to the claims that were previously removed to federal court by TSE.
Here, Brahma has already admitted in a recent filing in federal court that this proceeding

is “duplicative”- of the federal action and that it fulfills the “substantial similarity” requirement.
Exhibit 8 (Brahma’s Motion to Stay Federal Action at pp, 7, 9 (emphasis added). In fact, the

three claims against TSE that Brahma recently added to this action via the filing of its “Counter-
Complaint” are the exact same three claims that TSE previously removed to federal court. Those

claims are (1) Breach of Contract, (2) Breach of the Implied Covenant of Good Faith and Fair

Dealing and (3) Violation of NRS 624. The allegations that make up these claims are the same

allegations that were asserted in the federal court action. Compare Exhibit 3 2:11-28 - 5:1-5

(Brahma’s July 17, 2018 Complaint filed in the Eighth Judicial District Court and removed to

Nevada Federal District Court on September 10, 2018) with Exhibit 2 at 4:17-28 - 8:1-19

(Brahma’s September 25, 2018 First Amended Counter-Complaint filed with the Nye County

District Court), Thus, pursuant to 28 U.S.C. § 1446(d), this Court lacks jurisdiction over those

three claims and “shall proceed no further unless and until the case is remanded.” 28 U.S.C. §

1446(d) (emphasis added). TSE requests that these three claims be dismissed.

As an aside, TSE does not contend that this Court lacks jurisdiction over Brahma’s lien

6

7

8

9

10<
o' C± nLU * I I_

I °0
LLI -yxi 12

13
2 «

14LU Z
S 0

15
LU =>

16

17

18

19

20

21

22

23

24

25

26
10 Quackenbush v. Allstate Ins. Co., 121 F.3d 1372, 1378 (9th Cir. 1997); Kansas Pub. Employees Ret.
Sys, v. Reimer & Koger Assocs., Inc., 11 F.3d 1063, 1070 (8th Cir. 1996). TSE will be filing a motion
seeking to have the federal court enjoin this litigation.
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1 foreclosure claim against TSE or over Brahma’s third party bond claim against third party

defendants American Home Assurance Company (“American Home”) and Cobra Thermosolar

Plants, Inc. (“Cobra”). NRS 108.239 (governing lien foreclosure claims) and NRS 108.2421

(governing bond claims) indicate that proceedings on those statutory claims must be brought in

the county whether the property at issue is located. Further, unlike the three claims TSE is

seeking dismissal of, the lien foreclosure and bond claims were not previously removed to

federal court by TSE. However, as set forth more fully below, Brahma’s lien foreclosure claim

against TSE should be dismissed oh other grounds and the surety bond claim should be stayed.

2

3

4

5

6

7

8

9 VIII. BRAHMA’S LIEN FORECLOSURE CLAIM MUST BE DISMISSED BECAUSE
A BOND HAS BEEN POSTED AS SECURITY FOR THE LIEN10<

2 2 l i
u-1 -7x i 1 2

13

Brahma’s third cause of action is for Foreclosure of Notice of Lien and seeks to foreclose

oh the TSE owned improvements tdwhich its mechanic’s lien attaches. This is the only claim

before this Court that has not already been removed to federal court. NRS 108.2415 provides

that if a surety bond is provided in the amount of 1.5 times the notice of lien, the mechanic’s lien

is released from the land/improvements and attaches instead to the bond. NRS 108.2415(6) (“the

recording and service of the surety bond . . . releases the property described in the surety bond

from the lien and the surety bond shall be deemed to replace the property as security for the

lien.”). See also NRS 108.2413 (“[a] lien claimant’s lien rights or notice of lien may be released

upon the posting of a surety bond in the manner provided in NRS 108.2415 to 108.2425,

inclusive.”); Simmons Self-Storage v. Rib Roof Inc., 130 Nev. 540, 551, 331 P.3d 850, 857-58

(2014) (“ . . each surety bond replaced its corresponding property as security for the lien. This

means that a judgment awarded to respondent for one of those four properties would not be

against the property, but against the respective surety, up to the amount of the bond, and against

the principal for any amounts in excess of the bond amount.”).
Here, Brahma’s Fourth Amended Notice of Lien11 was in the amount of $12,859*577.74.

14
11 15
LD 3

16

17

18

19

20

21

22
23

24

25

26

27 11 The Fourth Amended Notice of Lien was recorded on September 14, 2018 with the Nye County
Recorder. This is the most recent lien recorded by Brahma.28
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1

Exhibit 9. 1.5 times this amount is $19,289,366.61. On October 9, 2018, Cobra12 caused abond

in this amount to be recorded against the property/improvements encumbered by Brahma’s lien.
Thus, under NRS 108.2415(6), Brahma’s lien against the

property/improvements owned by TSE has been released and now attaches to Cobra’s bond. As

such, it is appropriate to dismiss Brahma’s Lien Foreclosure claim as there is no set of facts

under which Brahma could be permitted to foreclose on TSE’s property.

1

2

3 Exhibit 10 (surety bond).
4

5

6

7 IN THE ALTERNATIVE, THE COURT SHOULD STAY THIS ACTION UNTIL
THE COMPLETION OF THE PARALLEL FEDERAL COURT PROCEEDINGS
BASED ON THE “FIRST TO FILE RULE” AND PRINCIPLES OF COMITY

IX.
8

9 Legal Standard for Staying Proceedings Under the First to File RuleA.
10<

In the event this Court (1) declines to strike Brahma’s Counter-Complaint under NRCP

7(a), (2) declines to enforce the Contract’s clause requiring venue in Las Vegas, (3) declines to

dismiss the Counter-Complaint for lack of subject matter jurisdiction, and (4) declines to dismiss

Brahma’s Lien Foreclosure claim based on the posting of Cobra’s $19 million bond, this Court

should at least stay this action until the first filed parallel proceedings in federal court are

complete.

QtZ Cl

m Z

li

12x Z

13
£ ^ 14I LI Z

l i ,5
LU Z>

16
“The power to stay proceedings is incidental to the power inherent in every court to

control the disposition of the causes on its docket with economy of time and effort for itself, for

counsel, and for litigants. How this can best be done calls for the exercise of judgment which

must weigh competing interests and maintain an even balance.” Maheu v. Eighth Judicial Dist.
Court In & For Clark Cty., Dep'tNo. 6, 89 Nev. 214, 217, 510 P.2d 627, 629 (1973); see also

Jordan v. State ex rel. DMV and Public Safety, 110 P.3d 30, 41 (Nev. 2005) (‘Nevada courts

possess inherent powers of equity and of control over the exercise of their jurisdiction.”)

(overruled on other grounds).
Under the “first to file nile,” a stay is particularly appropriate where there is a

substantially similar prior action pending before a different court. Pacesetter Sys., Inc. v.

17

18

19

20

21

22

23

24

25

26

27 12 Due to certain contractual obligations that are not pertinent to the instant Motion, Cobra was obligated
to TSE to post this bond to keep the property/improvements free of liens.28
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1 Medtronic, Inc., 678 F.2d 93, 94—95 (9th Cir. 1982) (holding that it is appropriate for the “district

court to decline jurisdiction over an action when a complaint involving the same parties and

issues has already been filed in another district”). The two actions need not be identical, only

“substantially similar.” Inherent.com v. Martindale-Hubbell, 420 F.Supp.2d 1093, 1097

(N.D.Cal.2006);13 see also McWane Cast Iron Pipe Corp. v. McDowell, Wellman Eng’g Co.,263

A.2d 281, 283 (Del. 1970) (stating that courts generally exercise that discretion “freely in favor

of the stay when there is a prior action pending elsewhere, in a court capable of doing prompt

and complete justice, involving the same parties and the same issues.”); Diet Ctr., Inc, v.
Basford, 124 Idaho 20, 22, 855 P.2d 481, 483 (Ct. App. 1993) (“Where two actions between the

same parties, on the same subject, and to test the same rights, are brought in different courts

having concurrent jurisdiction, the court which first acquires jurisdiction, its power being

adequate to the administration of complete justice, retains its jurisdiction and may dispose of the

whole controversy, and no court of coordinate power is at liberty to interfere with its action.”);

21 Ctf.S. Courts § 280 (“a state court should refuse to exercise jurisdiction over an action once it

is apprised of the fact that the federal court has assumed jurisdiction of an earlier suit based on

the same cause of action.”).
The Schwartz case is directly on point. In Schwartz, the plaintiff sued the defendants in

state court, the defendants removed the case to federal court and plaintiff then filed a separate

second action in state court. The second state court action involved identical claims to those

pending in the first filed federal action. The defendants filed a motion to stay the second state

court action which was denied. The Florida appellate court reversed and granted the stay,

holding that “[t]he [district] court's ruling has the effect of circumventing federal removal

jurisdiction and requires the petitioners to defend against the same causes of action in two

forums.” Schwartz v. DeLoach, 453 So. 2d 454, 456 (Fla. Dist. Ct. App. 1984) (emphasis

2

3

4

5

6
7

8

9

10<
o' Ci
LU *

LU JL
x Z

“ z
12
LU 13

11

12

13

14

15

16

17

18

19

20

21

22
23

24

25
13 The Jnherent.com decision was cited to with approval by the Nevada Supreme Court in the Gabrielle
decision. Gabrielle v. Eighth Judicial Dist. Court of State, ex rel. Cty. of Clarks No. 66762, 2014 WL
5502460, at *1 (Nev. Oct. 30, 2014) (unpublished). In Gabrielle, the Nevada Supreme Court held that it
was an abuse of discretion for a district court to not stay a state court action that was filed subsequent to a
federal court action involving the same claims and parties. Id.

26

27

28
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1 added). Just like the court did in Schwartz, this Court should stay this action and refuse to allow

Brahma to circumvent federal removal jurisdiction2

3 Brahma’s Claims Were First Filed in the Federal Court Action and Thus
This Action Should be Stayed Until the Federal Action is Resolved

B.
4

5 It is hard to imagine a more compelling set of facts justifying a stay than those presented

in this case. Brahma’s claims for (1) Breach of Contract, (2) Breach of the Implied Covenant

and (3) Violation of NRS .624 were first filed in the Eighth Judicial District Court on July 17,

2018, TSE then removed those claims to federal court on September 10, 2018. It was not until

September 20, 2018 that Brahma filed its original Complaint in this proceeding asserting a Lien

Foreclosure claim and not until September 25, 2018 that Brahma filed its Counter-Complaint

adding the three federal court claims to this proceeding.14 Thus, whether this Court looks at the

date . of Brahma’s original Complaint or Counter-Complaint in this proceeding, Brahma’s

substantive claims against TSE were first asserted in the federal court action.

Moreover, the timing of Brahma’s actions indicates a calculated attempt to undermine the

federal court’s jurisdiction and forum shop. On September 25, 2018, Brahma filed its First

Amended Complaint in federal court dropping three claims from that action. That same dav.

Brahma filed the Counter-Complaint adding the exact same three claims to this action. Clearly,

after this Court denied TSE’s Motion to Expunge on September 12, 2018, Brahma decided that

this Court was a more advantageous venue and proceeded to attempt to move its federal court

claims here via any means necessary. The “first to file rule” exists precisely to prevent parties

like Brahma from switching between different forums on a whim and should be enforced here.

In sum, if this Court is not inclined to strike/dismiss Brahma’s Counter-Complaint, the Court

should stay this proceeding until the resolution of the first filed federal court litigation.

6

7

8

9

10<
O

UJ y

^ "71 1 1
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12x Z
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2 ^ 14zUJ
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LU 3
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£ ^ 16

17

18

19

20

21

22

23

24
14 Brahma may attempt to argue that the present action was the one “first filed” as TSE did file its Motion
to Expunge (which created this action) on June 11, 2018 which is prior to the July 17, 2018 Complaint
Brahma filed in Clark County state court. However, the case law is clear that, for purposes of the first
filed rule, the filing date of an action is derived from the filing date of the complaint, See NRCP 3 (“a
civil action is commenced by the filing of a complaint”); Pacesetter Sys., Inc. v. Medtronic, Inc., 678 F.2d
93, 96 n. 3 (9th Cir.1982) (filing date of respective complaints was all that mattered for purposes of the
first filed rule); Wardv. Follett Corp., 158 F.R.D. 645, 648 (N.D.Cal. 1994).

25

26
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1 Importantly, the stay should apply not only to the three claims that were previously

removed to federal court but to this entire action. Brahma’s claim for Lien Foreclosure (against

TSE) and its third party Surety Bond Claim (against Cobra and American Home) both involve

the exact same issues and subject matter as Brahma’s contract and NRS 624 claims. Both of

these claims boil down to allegations that TSE owes Brahma money for work Brahma performed

on the Project. If Brahma were permitted to proceed in this Court with its Lien Foreclosure and

Surety Bond claim, TSE would be forced to litigate the same issue in two forums and there

would be the possibility of multiple inconsistent judgments. Barapxnd v. Reno, 72 F. Supp. 2d

1132, 1146 (E.D, Cal. 1999) (noting that one justification for applying the first to file rule is that

it “avoids the embarrassment of conflicting judgments”). As such, TSE requests that the Court

stay this action until the first filed federal action is complete.

2

3

4

5

6

7

8

9

10<
o'Q
LU v

m ~7LU ^X Z

11

12 X. CONCLUSION

o 13 . TSE requests the following relief from the Court:.

Strike Brahma’s September 25, 2018 Counter-Complaint because it is an

impermissible pleading under both NRCP 7(a) and NRS 108.2275;

Dismiss Brahma’s Counter-Complaint because it was filed in violation of the

Contract’s requirement that venue be in Las Vegas, Nevada;

Dismiss Brahma’s claims for (1) Breach of Contract, (2) Breach of the. Implied

Covenant of Good Faith and Fair Dealing and (3) Violation of NRS 624 because this Court lacks

subject matter jurisdiction over those claims. Since those claims were removed to federal court

prior to being filed in this action, this Court lacks jurisdiction under 28 U.S.C. § 1446(d).

Dismiss Brahma’s Lien Foreclosure claim since Cobra has now posted an over

$19 million bond as .security for Brahma’s lien. NRS 108.2415(6) provides that a lien on

property is released once a surety bond is posted; and

9. COo' 14 1.)zLU

io
LU Z)

15
5 = 16 2.)

17

18 3.)
19

20
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22 4.)

23
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1 In the alternative, stay this action until the lawsuit pending in Nevada Federal

District Court is resolved. A stay is appropriate under the “first to file rule” because the

complaint in the federal court action was filed before the Complaint and First Amended Counter-
Complaint in this action.

DATED this|& day of October, 2018.
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7 D. Le£-koberts, Jr., Esq.
Colby L. Balkenbush, Esq.
Ryan T. Gormley, Esq.
WEINBERG, WHEELER, HUDGINS,
GUNN & DIAL, LLC
6385 S. Rainbow Blvd., Suite 400
Las Vegas, NV 89118
Attorneys for Tonopah Solar Energy, LLC
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1 CERTIFICATE OF SERVICE

I hereby certify that on the _|f _ day of October, 2018, a true and correct copy of the

foregoing TONOPAH SOLAR ENERGY, LLC’S MOTION TO STRIKE BRAHMA

GROUP, INC.’S FIRST AMENDED COUNTER-COMPLAINT, OR, IN THE

ALTERNATIVE, MOTION TO DISMISS COUNTER-COMPLAINT, OR, IN THE

ALTERNATIVE, MOTION TO STAY THIS ACTION UNTIL THE CONCLUSION OF

THE PROCEEDINGS IN FEDERAL COURT was served by mailing a copy of the foregoing

document in the United States Mail, postage fully prepaid, to the following:

2

3

4

5

6

7

8

9 , Richard L. Peel. Esq.
Eric B. Zimbelman, Esq.
Ronald J. Cox, Esq.
Peel Brimley, LLP
3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074
Attorneys for Brahma Group, Inc,

< io
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LU -rsi 12

13

“S 14
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16
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An employee of WEINBERG, WHEELER, HUDGINS
GUNN & DIAL, LLC17
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1 RICHARD L. PEEL, Esq.
Nevada Bar No. 435.9
ERIC B. ZIMBELMAN, ESQ.
Nevada Bar No. 9407
RONALD J. COX, ESQ.
Nevada Bar No, 12723
PEEL BRIMLEY LLP
33.33 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Telephone: (702) 990-7272
Fax: (702) 990-7273
peel@oeelbrimlev.com
:zinibelman@peelbamtey.com

2

3

4

5

6

7

8
icox@peelbrinilev.com
Attorneys for Brahma Group, Inc.9

10 FIFTH JUDICIAL DISTRICT COURT

11 NYE COUNTY, NEVADA
TONOPAH SOLAR ENERGY, LLC, a Delaware CASE NO. : CV 39348
limited liability company, DEPT. NO. : 2

o Po> gs
*5 'ri i £o 12

13
Plaintiff,

iniggz'*
E &'g'Z( eO

[S Z o\

14 BRAHMA GROUP, INC.’S
MECHANIC’S LIEN FORECLOSURE

COMPLAINT
vs.15Or»

BRAHMA GROUP, INC., a Nevada corporation,16
2 ON8 = £?fO Q [Arbitration Exemption: Action

Concerning Title to Real Estate]
Defendant.17

18
BRAHMA GROUP, INC., a Nevada corporation,

19
Counterclaimant/Lien Claimant,20

vs.21

TONOPAH SOLAR ENERGY LLC, a Delaware
limited liability qomparty; BOE BONDING
COMPANIES. I through X; DOES I through X;
ROE CORPORATIONS I through X; and TOE
TENANTS I through X, inclusive,

22

23

24

25
Counterdefendant,

26

27

28

1
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Counterclaimant/Lien Claimant, BRAHMA GROUP, INC, (“Brahma”), by and through its

attorneys of record, the law firm of PEEL BRIMLEY LLP, as and for its Complaint in this action

(the “Action”) .against the above-named Counterdefendants, complains, avers and alleges as

follows:

1

2

3

4

THE PARTIES

Brahma is and was.at all times relevant to this Action:

A Nevada corporation, duly authorized and qualified to do business in the

5

6 1.
7 a.

State of Nevada; and8

A duly licensed contractor holding a Nevada State Contractor’s License,b.9

which licenseis in good standing,

2. Brahma is informed and believes and therefore alleges that the U.S.
DEPARTMENT OF THE INTERIOR, BUREAU OF LAND MANAGEMENT (“BLM”), is and

was at all times relevant to this Action, an owner or reputed owner of the fee simple title to all or

portions of real property located in Nye County, Nevada, and more particularly described as Nye

County Parcel Numbers 012-141-01 and 012-151-01 (the “BLM Parcels”).1

3, Brahma is informed and believes and therefore alleges that LIBERTY MOLY, LLC,

a Delaware limited liability company (“Liberty”), is and was at all times relevant to this Action, an

owner or reputed owner of the fee simple title to all or portions of real property located in Nye

County, Nevada, and more particularly described as Nye County Parcel Number 012-431-06 (the

“Liberty Parcel”).2

10

11mo r-o c*
tjS -̂ o 12poOs

a. ^

IP'S
ills
sip 15

8 = ?*

13

14

16

IT3 £s-/

18
19

20

Counterdefendant TONOPAH SOLAR ENERGY, LLC (“TSE”) is and was at all21 4.
times relevant to this Action:22

A Delaware limited liability company authorized to do business in Nye23 a.
County, Nevada;24

25 / / /
26

The BLM is not a party to this Action and Brahma is not making a claim against the BLM or the fee simple title of
the BLM Parcels by way of this Action.
* Liberty is not a party to this Action and Brahma is not making a claim against Liberty or the fee simple title of the
Liberty Parcel by way of this Action.

27 i

28

2
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A

>
f An owner or reputed owner of the fee simple title to all or portions of real

property located in, Nye County, Nevada* and more particularly described as Nye County Parcel

Numbers 012-031-04, 012-131-03, 012-131-04, 012-140-01, 012-150-01 and 612-141-01

(collectively, the “TSE Parcels”);

1 b.
2

3

4

The lessee,tenant or the person, individual arid/or entity who claimsalicense

or leasehold estate with respect to the BLM Parcels and the Liberty Parcels; and

The owner of those certain improvements and/or leasehold estate (the

5 c.

6

d.7

“Project”):8

Commonly known as the Crescent Dunes Solar Energy Project; and

Constructed on the BLM Parcels, the TSE Parcels, and the Liberty

9 i.
10 li.

Parcels.311

The TSE Parcels, along with the Project, are collectively referred to herein as the

“Work of Improvement,” and include all leasehold estates, easements, rights-of-way, common

areas and appurtenances related thereto, and the surrounding space as may be required for the

convenient use and occupation of the Work of Improvement.
Brahma does not know the true names of the individuals, corporations, partnerships

and entities identified and named as Counterdefendants by the fictitious names of (collectively, the

“Doe Defendants”), (i) DDES I through X, (ii).ROE CORPORATIONS I through X, (iii) BOE

BONDING COMPANIES I through X, and (iv) TOE TENANTS I through X, Brahma alleges that

such Doe Defendants claim an interest in or to the TSE Parcels and/or the Work of Improvement

as more fully discussed under the claims for relief set forth below. Brahma will request leave of

this Honorable Court to amend this Complaint to show die true names and capacities of each such

fictitious Defendant when Brahma discovers such information.
TSE and the Doe Defendants are collectively referred to in this Complaint as the

5,12

13

14

15

6.16

17

18

19

20

21

22

23

24 7.
“Counterdefendants.”25

HI26

III27
3 The term “Project” as used herein, does not include, and expressly excludes, the fee simple title of the BLM Parcels
and the Liberty Parcels.

28

3
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l FIRST CAUSE OF ACTION
(Foreclosure of Notice of Lien)2

8. Brahma repeats and realleges each and every allegation contained in the preceding
paragraphs of this Complaint, incorporates them by reference, and further alleges as follows:

O'n or' about February 1, 2017, Brahma entered a Services Agreement (the

“Agreement”) with TSE wherein Brahma agreed to provide certain construction related work,

materials and/or equipment (the “Work”) for the Work of Improvement.
As provided, in NRS 108.245, Brahma gave or served a copy of its Notice of Right

3

4
9.

5

6

7
10.

8
to Lien on:

9
The BLM; anda.

10.

b. TSE, even though it had no statutory duty to do so.
The Work was provided for the whole of the Work of.Improvement, at the special

instance and/or request of TSE.
On or about April 09, 2018, Brahma timely recorded a Notice of Lien in the Official

Records of Nye County, Nevada, as Document No. 890822 (“Original Lien”), in the amount of

$6,982,186.24.

11
o 11.

12all! 133 g <g' 13g i f ti l i a 1 4
« “ z

12 .

®§O N
w “ ‘(3Su Jjj w ft

wr5 gl
8 tcS.
B 15

15

16
13. On or about April 16, 2018 and as allowed by NRS 108.229(1), Brahma recorded a

Notice of First Amended and Restated Lien in the Official Records of Nye County, Nevada, as
Document 891073 and as re-recorded by Brahma in the Official Records of Nye County, Nevada

oh April 18, 2018, as Document No. 891507, in the amount of $7,178,376.94 (the “First Amended
Lien”),

17

18

19

20

21
14. On or about April 24, 2018 and allowed by NRS 108.229(1), Brahma recorded a

Notice of Second Amended and Restated Lien in the Official Records of Nye County, Nevada, as
Document 891766, in the amount of $7,178,376.94 (the “Second Amended Lien”).

15. On or about July 19, 201.8 and as allowed by NRS 108.229(1), Brahma recorded a

Third Amended and/or Restated Notice of Lien in the Official Records of Nye County, Nevada, as

Document 896269, in the amount of $11,902,474.75 (the “Third Amended Lien”).

22

23

24

25

26

27
/ / /

28
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16. On or about September 14, 2018, Brahma recorded a Fourth Amended and/or
Restated Notice of Lien in the. Official Records of Nye County, Nevada, as Document 899351 in
the amount of $12,859,577.74 (the “Fourth Amended Lien”),

17. The (i) Original Lien, (ii) First Amended Lien, (iii) Second Amended Lien, (iv)

Third Amended Lien, and (iv) Fourth Amended Lien, collectively, the “Lien,” were:

In writing;

b. Recorded against the Work of Improvement; and

Were given or served on the authorized agents of the BLM and TSE, or the

BLM and/or TSE knew of the existence of the Lien.
18. The Lien isin the amount Twelve Million Eight Hundred and Fifty-Nine Thousand,

Five Hundred and Seventy-Seven Dollars and Seventy-Four Cents. ($12,859,577,74), which is the

amount due and owing Brahma as of the date of this Complaint (the “Outstanding Balance”).
19. In addition to an award of the Outstanding Balance, Brahma is entitled to an award

of its attorney’s fees,costs,and interest,as provided in Chapter 108 of the Nevada Revised Statutes.
WHEREFORE, Brahma prays that this Honorable Court:

1. Enters judgment against the Counterdefendants, and each of them, jointly and

severally and to the extent of their interest in the Work gf Improvement, in the amount of the

Outstanding Balance;
2. Enters a judgment against the Counterdefendants, and each of them, jointly and

severally and to the extent of their interest in the Work of Improvement, for Brahma’s reasonable

costs and attorney’s fees incurred in the collection of the Outstanding Balance, as well as an award

of interest thereon;

3. Enters judgment declaring that Brahma has a valid and enforceable notice of lien

against the Work of Improvement, in the amount of the Outstanding Balance together with costs,
attorneys’ fees and interest in accordance with NRS Chapter 108;

4. Adjudge a lien upon the Work of Improvement for the Outstanding Balance, plus

reasonable attorneys’ fees, costs and interest thereon, and that this Honorable Court enter an Order

that the Work of Improvement, and improvements, such as may be necessary, be sold pursuant to

1.
i 2

3

4

5
i 6 a.

7

8 c.

9

10

11too
Sjjf ?

> I 9 h

12

13

14

21§P 15
g4f 16

BBS
17oro

18

19

20

21

22

23

24

25

26

27

28

5
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1 the laws of the State of Nevada, and that the proceeds of said sale be applied to the payment of

sums due Brafona herein;2

3 5. For such other and further relief as this Honorable Court deems just and proper in
i 4 the premises.

AFFIRMATION PURSUANT TO NRS 239B.0305
The undersigned does hereby affirm that the proceeding document does not contain the6

social security number of any persons.
Dated this lay of September 2.018.

7

8

9
PEEL BRIMLEY LLP

10

11!
Oo-3gS

BjUil
d *is

S|*B rs

12 L. PEEL, ESQ.
Nevada Bar No. 4359
ERIC ZIMBELMAN, ESQ.
Nevada Bar No. 9407
RONALD J. COX, ESQ.
Nevada Bar No. 12723
3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Attorneys for Brahma Group, Inc.

RIC:
13

14

15

16

17oM 6
18

19

20

21

22

23

24

25

26

27

28
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HFIH JUQIQMI DISTRICT
SIP 252010

lorri Pertbetiwty ®**

i RICHARD L. PEEL, Esq.
Nevada BarNo. 4359
ERIC B. ZIMBELMAN, ESQ.
Nevada BarNo. 9407
RONALD J. COX, ESQ.
Nevada Bar No. 12723
FEEL BRIMLEY LLP
3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Telephone:(702) 990-7272
Facsimile: (702) 990-7273
peet@ped brimlev.com

?zimbeiman@peelbrimlevtconi

2

3
USptrty4

5

6

7

8
rcox@peelbri miey.com
Attorneys for Brahma Group, Inc.9

10

11 FIFTH JUDICIAL DISTRICT COURTfO© f*

12 NYE COUNTY, NEVADA.E|8
s i f ti s sg

13
CASE NO. : CV 39348
DEPT. NO. : 2

TONOPAH SOLAR ENERGY, LLC, a Delaware
limited liability company,14

§|ss 15ipp
16

R g 17M ^ 11

Plaintiff,
BRAHMA GROUP, INC.’S:
(I) FIRST AMENDED COUNTER-

COMPLAINT; AND
(II) THIRD-PARTY COMPLAINT.

vs.

BRAHMA GROUP, INC., a Nevada corporation,18

Defendant.19
[Arbitration Exemption:Action
Concerning Title to Real Estate]20

BRAHMA GROUP, INC., a Nevada corporation,
21

Counterclaimant/Lien Claimant,22

23 vs.
24 TONOPAH SOLAR ENERGY LLC, a Delaware

limited liability company; BOE BONDING
COMPANIES I through X; DOES I through X;
ROE CORPORATIONS I through X; and TOE
TENANTS I through X, inclusive,

25

26

27
Counterdefendant,

28
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1 BRAHMA GROUP, INC., a Nevada corporation,

Third-Party Plaintiff,2

3 vs.
4

COBRA THERMOSOLAR PLANTS, INC., a
Nevada corporation; AMERICAN HOME
ASSURANCE COMPANY, a surety; BOE
BONDING COMPANIES I through X; DOES I
through X; ROE CORPORATIONS I through X,
inclusive,

5

6

7

8
Third-Party Defendants,

9

10

11 FIRST AMENDED COUNTER-COMPLAINT
© Scso
[*51~- ©
l-Ou

ft. w ££^J S'03'"7'j u < <s

3 f g *

“ § O <s

w 10
m BJ,
K? ©” £

12 Counterclaimant/Lien Claimant/Third-Party Claimant, BRAHMA GROUP, INC.
(“Brahma”), by and through its attorneys of record, the lawfirm of PEEL BRIMLEYLLP, hereby

amends in this action (the “Action”), that certain Mechanic’s Lien Foreclosure Complaint

(“Original Counter-Complaint”) by way of this First Amended Counter-Complaint (“Amended

Counter-Complaint”), which is brought against the above-named Counterdefendants, Brahma

complains, avers and alleges as follows:

13

14

15*>

17

18 THE PARTIES

19 Brahma is and was at all times relevant to this Action:

A Nevada corporation, duly authorized and qualified to do business in the
1.

20 a.
21 State of Nevada; and

22 A duly licensed contractor holding a Nevada State Contractor’s License,b.
23 which license is in good standing.
24 / / /
25 I I I
26 I I I
27

28

r» . , n -X’1 A
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1 2. Brahma is informed and believes and therefore alleges that the U.S.
DEPARTMENT OF THE INTERIOR, BUREAU OF LAND MANAGEMENT (“BLM”), is and

was at all times relevant to this Action, an owner or reputed owner of the fee simple title to all or

portions of real prpperty located in Nye County, Nevada, and more particularly described as Nye

County Parcel Numbers 012-141-01 and 012-151-01 (the"BLM Parcels”).1

3. Brahma is informed and believes and therefore alleges that LIBERTY MOLY,

LLC, a Delaware limited liability company (“Liberty”), is and was at all times relevant to this

Action, an owner or reputed owner of the fee simple title to all or portions of real property located

in Nye County, Nevada, and more particularly described as Nye County Parcel Number 012-431-
06 (the “Liberty Parcel”).2

4. Counterdefendant TONOPAH SOLAR ENERGY, LLC (“TSE”) is and was at all

times relevant to this Action:

2

3

4

5 -
6

7

8

9

10

II
o r-r*2s5

si§&-J k? x

21So

O

A Delaware limited liability company authorized to do business in Nye13 a.
14 County, Nevada;

b. An owner or reputed owner of the fee simple title to all or portions of real

property located in Nye County, Nevada, and more particularly described as Nye County Parcel

Numbers 012-031-04, 012-131-03, 012-131-04, 012-140-01, 012-150-01 and 612-141-01

(collectively, the “TSE Parcels”);

15
f c j “ Q h
0, ^ 0^ i >-£c\ lb

£ ° I?

18

The lessee, tenant or the person, individual and/or entity who claims a

license or leasehold estate with respect to the BLM Parcels and the Liberty Parcels;and

The owner of those certain improvements and/or leasehold estate (the

19 c,

20

21 d.
22 “Project”):

Commonly known as the Crescent Dunes Solar EnergyProject; and

Constructed on the BLM Parcels, the TSE Parcels, and the Liberty

i.23

24 n.
Parcels.325

26 1 The BLM is not a party to this Action and Brahma is not making a claim against the BLM or the fee simple title of
the BLM Parcels by way of this Action.

27 2 Liberty is not a party to this Action and Brahma is not making a claim against Liberty or the fee simple title of the
Liberty Parcel by way of this Action.

28 3 The term “Project” as used herein, does not include, and expressly excludes, the fee simple title ofthe BLM Parcels
and the Liberty Parcels.

Pope 3 of 14
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I The TSE Parcels, along with the Project, are collectively referred to herein as the

“Work of Improvement,” and include all leasehold estates, easements, rights-of-way, common
areas and appurtenances related thereto, and the surrounding space as may be required for the

convenient use and occupation of the Work of Improvement.
Brahmadoes not know the true names of the individuals,corporations,partnerships

and entities identified and named as Counterdefendants by the fictitious names of (collectively,
the “Doe Defendants”), (i) DOES I through X, (ii)ROE CORPORATIONS I through X, (iii) BOE
BONDING COMPANIES I through X, and (iv) TOE TENANTS I through X.Brahma alleges that

such DoeDefendants claim a) an interest in or to theTSE Parcels and/or the Work ofImprovement,

or b) damages arising from the construction of the Work of Improvement, as more fully discussed

under the claims for relief set forth below. Brahma will request leave of this Honorable Court to

- amend this Complaint to show the true names and capacities of each such fictitious Defendant

when Brahma discovers such information.

TSE and the Doe Defendants are collectively referred to in this Amended Counter-
Complaint as the “Counterdefendants

5.
2

3

4

5 6.
6

7

8
9

10

11
o r**
D

p|c.mz 14

12

13

7,

15

W g g 10

8 S 17W IN 1'

FIRST CAUSE OF ACTION
(Breach of Contract)

8. Brahma repeats and realleges each and every allegation contained in (he preceding

paragraphs of this Amended Counter-Complaint, incorporates them by reference, and further

alleges as follows:

18

19
. 20

On or about February 1, 2017, BGI entered a Services Agreement (the

“Agreement”) with TSE, wherein BGI agreed to provide a portion of the work, materials and/or

equipment (the “Work”) for or relating to Work of Improvement.
10. BGI furnished the Work for the benefit of and/or at the specific instanceand request

of TSE and the Work of Improvement and has otherwise performed its duties and obligations as
required by the Agreement.

9.21

22

23

24

25

26
it!27
/ / /28
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As required by the Agreement, BGI has, and in the form and manner required by

2 I the Agreement, provided monthly invoices or payment applications (collectively, “Payment

3 Applications”) to TSE for the Work in an amount totaling more than Twenty-Six Million U.S.
4 ! Dollars ($26,000,000.00).

1 1 1 .

Pursuant to the Agreement and Nevada law, TSE agreed to and is obligated to pay

BGI for its Work within no more than 45 days after TSE 5s receipt of BGPs Payment Applications.
TSE breached the Agreement by, among other things:

Failing and/or refusing to pay monies owed to BGI for the Work; and

Otherwise failing and/or refusing to comply with the Agreement and

12.5

6

7 13.

8 a.

9 b.
10 Nevada law.

14. BGI is owed Twelve Million Eight Hundred Fifty-Nine Thousand Five Hundred

Seventy-Seven and 74/100 Dollars ($12,859,577,74—“Outstanding Balance”) from TSE for the

Work.

11
o Po r*3^2

a5*s
S i l t-
i n g!
n & +

1 2 *

1 3

BGI has been required to engage the services of an attorney to collect the

Outstanding Balance, and BGI is entitled to recover its reasonable costs, attorney’s fees and

interest therefor.

14 15.

15 .

“‘SM 16
L:n JE
n? °fO t-. 17 SECOND CAUSE OF ACTION

(Breach of Implied Covenant of Good Faith & Fair Dealing)18
16. Brahma repeats and realleges each and every allegation contained in the preceding

paragraphs of the Amended Counter-Complaint, incorporates them by reference, and further
19

20
alleges as follows:

17. There is a covenant of good faith and fair dealing implied in every agreement,

including the Agreement between BGI and TSE.
18. TSE breached its duty to act in good faith by performing the Agreementina manner

that was unfaithful to the purpose of the Agreement, thereby denying BGI’s justified expectations.

21

22

23

24

25
I I I26
/ / /27
I I I28
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1 19. Specifically, but without limitation, TSE breached its duty to act in good faith by:

Asserting pre-textual, extra-contractual and inaccurate reasons for

withholding payment long after the time required by the Agreement and Nevada law had elapsed.
TSE has improperly withheld moneys totaling more than One Million U.S.

Dollars for “retention” in purported reliance upon NRS 624.609(2)(a)(l). While that statutory

provision permits withholding (on a payment-by-payment basis)a retention amount,not to exceed

five percent (5%), such retention must be authorized pursuant to the Agreement, which it is not.

Furthermore, and even if the Agreement allowed TSE to witlihold retention

from monthlypayments (which it does not),TSB’s withholding of retention amountsretroactively

aggregated from Payment Applications issued (and, in some cases, payments previously made)

long ago constitutes extreme bad faith.
20. Due to the actions of TSE, BGI suffered damages in the amount of or exceeding

the Outstanding Balance for which BGI is entitled to judgment in an amount to bedetermined at

trial

2 a.
3

4 b.
5

6

7

8 c.

9

10

11
o p

12y I'-oC Oft

jw
6 i§&
J > r,* i A% < z £ 14

15S a i l

13

BGI has been required to engage the services of an attorney to collect the

Outstanding Balance, and BGI is entitled to recover its reasonable costs, attorney’s fees and

interest therefor.

21.
16

Q cs 17on

18 THIRD CAUSE OF ACTION
(Foreclosure of Notice of Lien)19

22. Brahma repeats and realleges each allegationcontained in the preceding paragraphs

of this Amended Counter-Complaint, incorporates them by reference, and further alleges as
20

21
follows:22

23. Brahma provided the Work for the Work of Improvement and is owed the

Outstanding Balance for the Work.
24. As provided in NRS 108.245,Brahma gave or served a copy of its Notice of Right

23

24

25
to Lien on:26

The BLM;and

b. TSE, even though it had no statutory duty to do so.
a.27

28

PAPA 6 nf 14
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1 The Work was provided for the whole of the Work of Improvement, at the special

2 instance and/or request of TSE,

26. On or about April 09, 2018, Brahma timely recorded a Notice of Lienin the Official

4 Records of Nye County, Nevada, as Document No. 890822 (“Original Lien”), in the amount of

5 $6,982,186.24.
27. On or about April 16, 2018 and as allowed by NRS 108.229(1), Brahma recorded

7 a Notice of First Amended and Restated Lien in the Official Records of Nye County,Nevada, as

8 Document 891073 and as re-recorded by Brahma in the Official Records of Nye County, Nevada

9 on April 18, 2018, as Document No. 891507, in the amount of $7,178,376.94 (the “First Amended I
10 Lien”).

25,

3

6

28. On or about April 24, 2018 and allowed by NRS 108.229(1), Brahma recorded a

Notice of Second Amended and Restated Lien in the Official Records of Nye County,Nevada, as

Document 891766, in the amount of$7,178,376.94 (the “Second Amended Lien”).

29. On or about July 19, 2018 and as allowed by NRS 108.229(1), Brahma recorded a

Third Amended and/or Restated Notice of Lien in the Official Records of Nye County, Nevada,

as Document 896269, in the amount of $11,902,474.75 (the “Third Amended Lien").
30. On or about September 34, 2018, Brahma recorded a Fourth Amended and/or

Restated Notice of Lien in the Official Records of Nye County, Nevada, as Document 899351 in

the amount of $12,859,577.74 (the “Fourth Amended Lien”).
31. The (i) Original Lien, (ii) First Amended Lien, (iii) Second Amended Lien, (iv)

Third Amended Lien, and (iv) Fourth Amended Lien, collectively, the “Lien,” were;

In writing;

b. Recorded against the Work of Improvement; and

Were given or served on tire authorized agents of the BLM and TSE,or the

BLM and/or TSE knew of the existence of the Lien.
32. The Lien is in the amount of the Outstanding Balance, which is the amount due and

owing Brahma as of the date of this Amended Counter-Complaint.

11
o r-8~ P -i12

ft.dfeTlg 13

« g &5 15

fcj ^ OvJ C7>
B S*

16

17n om r*

18

19

20

21

22 a.
23

24 c.
25

26

27

28
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In addition to an award of the Outstanding Balance, Brahma is entitled to an award

of its attorney’s fees, costs, and interest, as provided in Chapter 108 of the Nevada Revised

Statutes.

1 33.
2

3

4 FOURTH CAUSE OF ACTION
(Violation of NRS 624)

Brahma repeats and realleges each allegation contained in the preceding paragraphs

of this Amended Counter-Complaint, incorporates them by reference, and further alleges as

follows:

5
34.6

7

8
35. NRS 624.609 and NRS 624.610 (the “Statute”) requires owners (such as TSE as

defined by the Statute) to, among other things, (i) timely pay their prime contractors(such as BGI

as defined by the Statute), and (ii) respond to payment applications and change order requests, as

provided in the Statute.

9

10

1 1r*no r-O r*3s5 12
B. Sf - 13

i s I I 1 4
tc

w a g e
16s i-*9 <s

TSE violated the Statute by failing or refusing to comply with the requirements set36.
forth therein.

37. By reason of theforegoing, BGI is entitled to a judgment against TSEin the amount

of the Outstanding Balance as well as other remedies as defined by the applicable statutes.
38. BGI has been required to engage the services of an attorney to collect the

Outstanding Balance due and owing for the Work, and BGI is entitled to recover its reasonable

costs, attorney’s fees and interest therefore. ‘

WHEREFORE, Brahma prays that this Honorable Court:

1. Enters judgment against the Counterdefendants, and each of them, jointly and

severally and to the extent of their interest in the Work of Improvement, in the amount of the

Outstanding Balance;

2. Enters a judgment against the Counterdefendants, and each of them, jointly and

severally and to the extent of their interest in the Work of Improvement, for Brahma’s reasonable

costs and attorney’s fees incurred in the collection of the Outstanding Balance,as well as an award

of interest thereon;

17m otn

18

19

20

21

22

23

24

25

26

27

28
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3. Enters judgment declaring that Brahma has a valid and enforceable notice of lien

against the Work of Improvement, in the amount of the Outstanding Balance together with costs,

attorneys’ fees and interest in accordance with NRS Chapter 108;

4. Adjudge a lien upon the Work of Improvement for the Outstanding Balance, plus

5 | reasonable attorneys’ fees, costs and interest thereon, and that this Honorable Court enter an Order

6 that the Work of Improvement, and improvements, such as may be necessary, be sold pursuant to

7 I the laws of the State of Nevada, and that the proceeds of said sale be applied to the payment of

8 sums due Brahma herein;

1

2

3

4

For such other and iiirther relief as this Honorable Court deems just and proper in9 5.
the premises.10

AFFIRMATION PURSUANT TO NRS 239B.030IIf Oo r-o
fj i> o
L O C N

3 « <g
J > r, xs < S *£

The undersigned does hereby affirm that the proceeding document does not contain the

social security number of any persons.
Dated this iM day of September 2018.

12

13

14
& [-3 ^ 15

1<10

8 g 17

PEEL BRIMLEY LLP

12 .
RICHARD L. PEEL, ESQ.
Nevada Bar No. 4359
ERIC ZIMBELMAN, ESQ.
Nevada Bar No.9407
RONALD J.COX, ESQ.
Nevada Bar No. 12723
3333 E. Serene Avenue, Suite 200
Henderson; Nevada 89074-6571
Attorneys for Brahma Group, Inc.

18

19

20

21

22

23

24

25

26

27

28
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BRAHMA GROUP, INC’STHIRD-PARTY COMPLAINT

2 Third-Party Plaintiff, BRAHMA GROUP, INC. (“Brahma”), by and through its attorneys

of record, the lawfirm of PEEL BRIMLEY LLP, brings this Third-Party Complaint (“Third-Party
Complaint”) in the action (the “Action”) against the above-named Third-Party Defendants.
Brahma complains, avers and alleges as follows;

THE PARTIES

Brahma is and was at all times relevant to this Third-Party Action:

A Nevada corporation, duly authorized and qualified to do business in the

3

4

5

6

7 1.
8 a.
9 State of Nevada; and

10 A duly licensed contractor holding a Nevada State Contractor’s License,b.
which license is in good standing.

Brahma is informed and believes and therefore alleges that the U.S.
DEPARTMENT OFTHE INTERIOR, BUREAU OF LAND MANAGEMENT (“BLM”), is and

was at all times relevant to this Third-Party Action, an owner or reputed owner of the fee simple

title to ail or portions of real property located in Nye County, Nevada, and more particularly

described as Nye County Parcel Numbers 012-141-01 and 012-151-01 (the “BLM Parcels”).4

Brahma is informed and believes and therefore alleges that LIBERTY MOLY,
LLC, a Delaware limited liability company (“Liberty”), is and was at all times relevant to this

Third-Party Action, an owner or reputed owner of the fee simple title to all or portions of real

property located in Nye County, Nevada, and more particularly described as Nye County Parcel

Number 012-431-06 (the “Liberty Parcel”).5
TONOPAH SOLAR ENERGY, LLC (“TSB”)6 is and was at all times relevant to

11rn
° r-

12 2.
C Ooi

C- MS'®

13
§§ < £•

M
*i j o £ 1 5J s i S

i s
„ W oa § I? 3.

18

1 9

20

21

22 4.
this Third-Party Action:23

A Delaware limited liability company authorized to do business in Nye24 a.
25 County,Nevada;

26
4 The BLM is not a party to this Action and Brahma is not making a claim against the BLM or the feesimple title of
the BLM Parcels by way of this Action.
5 Liberty is not a party to this Action and Brahma is not making a claim against Liberty or the tee simple title of the
Liberty Parcel by way of this Action.
6 While TSE is a party to Brahma’s Counterclaim,TSE is not a party to the Third-Party Action.

27

28
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b. An owner or reputed owner of the fee simple title to all or portions of real

property located in Nye County, Nevada, and more particularly described as Nye County Parcel

Numbers 012-031-04, 012-131-03, 012-131-04, 012-140-01, 012-150-01 and 612-141-01

(collectively, the “TSE Parcels”);

1

2

3

4

5 The lessee, tenant or the person, individual and/or entity who claims a

license or leasehold estate with respect to the BLM Parcels and the Liberty Parcels; and

The owner of those certain improvements and/or leasehold estate (the

c.

6

d.7

8 “Project”):
i. Commonly known as the Crescent Dunes Solar EnergyProject ] and

ii. Constructed on the BLM Parcels, the TSE Parcels, and the Liberty

9

10

Parcels.711
o Po r*^*7 I?bJ r-’O
G O ON

5. The TSE Parcels, along with the Project, are collectively referred to herein as the

“Work of Improvement,” and include all leasehold estates, easements, rights-of-way, common

areas and appurtenances related thereto, and the surrounding space as may be required for the

convenient use and occupation of the Work of Improvement.

6. Brahma is informed, believes and therefore alleges that Third-Party Defendant

AMERICAN HOME ASSURANCE COMPANY (“AHAC”):

Is and was at all times relevant to this Third-Party Action a bonding

company duly licensed and qualified to do business as a surety in Nevada; and

b. Issued Bond No. 854481 (“Surety Bond”) pursuant to NRS 108.2413 as

> i g“

miK tj
_r A

IS
U H &J

13

14

16ON

8 8fO r-g 17

18 a.
19

20

discussed more fully below.21

Brahma is informed, believes and therefore alleges that Third-Party Defendant

COBRA THERMOSOLAR PLANTS, INC. (“Cobra”):

Is and was at all times relevant to this Third-Party Action a Nevada

22 7.
23

24 a.
25 corporation; and

Is the principal on the Surety Bond.26 b.

27
7 The term "Project” as used herein, does not include, and expressly excludes, the fee simple title oftheBLM Parcels
and the Liberty Parcels.

28
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Brahma does not know the true names of the individuals,corporations,partnerships

2 and entities identified and named as Third-Party Defendants by the fictitious names of

3 | (collectively, the “Doe Defendants”), (i) BOE BONDING COMPANIES I through X, (ii) DOES

4 I through X, and (iii) ROE CORPORATIONS I through X. Brahma alleges that such Doe

5 Defendants claim damages (as an offset) arising from the construction of the Work of

6 Improvement, as more fully discussed under the claims for relief set forth below. Brahma will

7 request leave of this Honorable Court to amend this Third-Party Complaint to show the true names
8|and capacities of each such fictitious Doe Defendants when Brahma discovers such information.

Cobra, AHAC and the Doe Defendants are collectively referred to in this Third-
10 I Party Complaint as the “Third-Party Defendants ”

1 8 .

L

9 9.

11 FIRST CAUSE OF ACTION= P
O fS

13
si

15ifiig

(Claim Against Surety, Surety Bond and Principal thereon)12 •

Brahma repeats and realleges each and every allegation contained in (he preceding

paragraphs of this Complaint, incorporates them by reference, and further alleges as follows:

On or about February 1, 2017, Brahma entered a Services Agreement (the

“Agreement”) with TSE wherein Bralima agreed to provide certain construction related work,

materials and/or equipment (the “Work”) for the Work of Improvement.
As provided in NRS 108.245, Brahma gave or served a copy of its Notice of Right

10.
14

11.

16c\
C\tn

$ S 17
12 .18

to Lien on:19
The BLM;and

b. TSE, even though it had no statutory duty to do so.

13. The Work was provided for the whole of the Work of Improvement, at the spedal

instance and/or request of TSE.
14. On or about April 09, 2018, Brahma timely recorded a Notice of Lien in the Official

Records of Nye County, Nevada, as Document No. 890822 (“Original Lien”), in the amount of

$6,982,186.24.

a.20

21

22

23

24

25

26
15. On or about April 16, 2018 and as allowed by NRS 108.229(1), Brahma recorded

a Notice of First Amended and Restated Lien in the Official Records of Nye County, Nevada, as
27

28
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1 Document 891073 and as re-recorded by Brahma in the Official Records of Nye County, Nevada

on April 18,2018, as Document No. 891507, in the amount of$7,178,376.94 (the “First Amended

Lien”).
2

J

4 16. On or about April 24, 2018 and allowed by NRS 108.229(1), Brahma recorded a

Notice of Second Amended and Restated Lien in the Official Records of Nye County,Nevada, as

Document 891766, in the amount of $7,178,376.94 (the “Second Amended Lien”).
17. On or about July 19, 2018 and as allowed by NRS 108.229(1), Brahma recorded a

Third Amended and/or Restated Notice of Lien in the Official Records of Nye County, Nevada,

as Document 896269, in the amount of $11,902,474.75 (the “Third Amended Lien*').
18. On or about September 14, 2018, Brahma recorded a Fourth Amended and/or

Restated Notice of Lien in the Official Records of Nye County, Nevada, as Document 899351 in

the amount of $12,859,577.74 (the “Fourth Amended Lien”),

19. The (i) Original Lien, (ii) First Amended Lien, (iii) Second Amended Lien, (iv)

Third Amended Lien, and (iv) Fourth Amended Lien, collectively, the “Lien,” were:

In writing;

d. Recorded against the Work of Improvement; and

Were given or served on the authorized agents of the BLM and TSE, or the

BLM and/or TSE knew of the existence of the Lien.
20. The Lien is in the amount Twelve Million Eight Hundred and Fifty-NineThousand,

Five Hundred and Seventy-Seven Dollars and Seventy-FourCents.($12,859,577,74), which is the

amount due and owing Brahma as of the date of this Third-Party Complaint (the “Outstanding

Balance”).

5

6

7

8

9

10

11tn
© r-

- Ega
si?*

12 .

13

14

giftHI*?2li 16

« I 17

c.

e.
18

19

20

21

22

39. On or about September 6, 2018, pursuant to NRS 108.2413, Cobra (as principal)

and AHAC (as surety) caused a Surety Bond to be recorded in the Official Records ofNye County,

Nevada as Document No. 898975.
40. The Surety Bond fails to meet the requirements of NRS 108.2415(1), because it is

not in an amount that is 1 Zi times the amount of Brahma’s Lien.

23

24

25

26

27

28
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1 41. NRS 108.2421 authorizes Braluna, as lien claimant, to bring an action against the
principal (Cobra) and the surety (AHAC) on the Surety Bond within this Court.

Brahma makesclaim against and Cobra and AHACare obligated toBrahmafor the
Outstanding Balance plus interest, costs and attorney’s fees up to the penal sum8 of the Surety
Bond as provided in Chapter 108 of the Nevada Revised Statutes.

WHEREFORE,Brahma prays that this Honorable Court;

6. Enters judgment against the Third-Party Defendants, and each of them, jointly and

severally in the amount of the Outstanding Balance;

7. Enters a judgment against theThird-PartyDefendants and each of them,jointly and

severally, for Brahma’s reasonable costs and attorney’s fees incurred in the collection of the

Outstanding Balance, as well as an award of interest thereon;

8. Enters judgment against AHAC up to the penal sum of the Surety Bond.
9. For such other and further relief as this Honorable Court deems just and proper in

2

3 42.
4

5

6

7

8

9

10

11
O l>©

3SS 12

13

14
C£ u ** -

the premises.
W ^ K, 0 O Nd f S E‘Si* 16

1 3

AFFIRMATION PURSUANT TO NRS 239B.G3G15

The undersigned does hereby affirm that the proceeding document does not contain the

social security number of any persons.
Dated this day ofSeptember 2018.

17m o

18

PEEL BRIMLEY LLP19

20

21
RICHARD L. PEEL, ESQ.
Nevada Bar No.4359
ERIC ZIMBELMAN, ESQ.
Nevada Bar No.9407
RONALD J.COX, ESQ.
Nevada Bar No.12723
3333 E. Serene Avenue,Suite 200
Henderson, Nevada 89074-6571
Attorneys for Brahma Group, Inc.

22

23

24

25

26

27

* Brahma has separately excepted to thesufficiency of the penal sum of theSurety Bond underNRS 108,2425.Nothing
'herein shall be deemed a waiver of any rights and claims that Brahma may possess under contract,at Jaw or in equity.28
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Electronically Filed
7/17/2018 2:48 PM
Steven D. Grierson
CLERK OF THE COU.

1 CQMP
RICHARD L.PEEL, ESQ.
Nevada Bar No. 4359
ERIC B. ZIMBELMAN, ESQ.
Nevada Bar No. 9407
PEEL RRIMLEY LLP
3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Telephone: (702) 990-7272
Facsimile: (702) 990-7273
rpeel@peelbrimiev.com
ezjmbelman@peelbrimlev.com
Attorneys for Plaintiff
BRAHMAGROUP, INC:

2

3
J

4

5

6

7

8

9
DISTRICT COURT

CLARK COUNTY, NEVADA
BRAHMA GROUP, INC., a Nevada Corporation,

Plaintiff,

10

A-18-777815-C11 CASE NO.:
DEPT. NO.: Department 14o r*.o rs

SsS 12

Nil' 13

M i 14

2 g|p -11Is'

VS.
COMPLAINT
(Arbitration Exempt: Amount in
Controversy Exceeds $50,000.09)

TONOPAH SOLAR ENERGY,LLC, a Delaware
Limited Liability Company; DOES I through X;
and ROE CORPORATIONS I through X,

15
Defendants.16

r. p 17r<3 o

Plaintiff, BRAHMA GROUP, INC. (“BGI”), by and through its attorneys of record, the

law firm of PEEL BRIMLEY LLP, as and for its Complaint against the above-named Defendants

complains, averseand alleges as follows:

18

19

20

THE PARTIES21

BOI is and was: at all times relevant to this action (i) a Nevada limited liability

company,,duly authorized and qualified to do business in the state of Nevada, and (ii) a contractor,

holding a Nevada State Contractor’s license, which license is in good standing.
BGI is informed, believes and therefore alleges that Defendant Tonopah Solar

Energy, LLC (“TSE”) is and was at all times relevant to this action a foreign limited liability

corporation, duly authorized to conduct business in Nevada.

1.22

23

24

2.25

26

27

28

Case Number:A-18-777015-C
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t
I 1 BGI and TSE are parties to a Services Agreement that establishes: jurisdiction and

venue in this ‘Court- -with respect to all disputes between the parties. Accordingly, this Court has

jurisdiction over the parties and the subject matter of this action.
BGI does not know the true names of the individuals, corporations, partnerships

and entities sued and identified in fictitious names as DOES I through X and ROE

CORPORATIONS I through X (collectively, “Doe Defendants”). BGI alleges that such Doe

Defendants are responsible for damages suffered by BGI as more fully discussed under the claims

3.
i 2

3

4 4.

5

6

7

for relief set forth below. BGI will request leave of this Honorable Court to amend this Complaint

to show the true names and capacities of each such fictitious Doe Defendant when BGI discovers

such information.

8

9

10
FIRST CAUSE OF ACTION11 (Breach of Contract)n©o r*

*ml 13

iHi

n 5* BGI repeats and realleges each and every allegation contained in the preceding

paragraphs of this Complaint, incorporates them by reference, and further alleges as follows:

6. On or about February 1, 2017, BGI entered a Services Agreement (the

“Agreement”) with TSE, wherein BGI agreed to provide a portion of the work, materials and/or

equipment (the “Work”) for or relating to the Crescent Dunes Concentrated Solar Power Plant

(“the Project”) in or near Tonopah, Nevada.
7. BGI furnished the Work for1 the benefit of and/or at the specific instance and request

of TSE and has otherwise performed its duties and obligations as required by the Agreement.
8. .As required by the Agreement, BGI has, on a monthly basis and in the fonn and

manner required by the Agreement,provided numerous invoices toTSE for the Work in an amount

totaling in excess of Twenty-Six Million U.S. Dollars ($26,000,000*00).
9. Pursuant to the Agreement and Nevada law, TSE agreed to and is obligated to pay

BGI forits Work within no.more than 45 days after TSE’s receipt of BGPs invoices

10. TSE breached the Agreement by, among other things:

Failing and/or refusing to pay the Services Fees and other monies owed to

BGI.for the Work; and

14.
£ g
" u Q j s
'Bfiale

I6

8 g 17M S 1 1
•W

15

18

19

20

21

22

23

24

25

26 a.
27

28
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1 Otherwise failing and/or refusing to comply with the Agreement and

Nevada law.
BGI is owed an amount in excess of Eleven Million Nine Hundred Thousand U.S.

Dollars ($11,9.00,000) (the‘•Outstanding Balance”) from TSE for the Work.

b.
2

3 11.
4

5 BGI has been required to engage the services of an attorney to collect the

Outstanding Balance, and .BGI is entitled to recover its reasonable costs, attorney’s fees arid

interest therefor.

12,

6

7
SECOND CAUSE OF ACTION8 (Breach of Implied Covenant of Good Faith &Fair Dealing)

9 13. BQI repeats and- realleges each and every allegation contained in the preceding

paragraphs of this Complaint, incorporates them by reference, and further alleges as follows:

There is a covenant of good faith and fair dealing implied in every agreement,
including the Agreement between BGI and TSE.

TSE breached its duty to act in good faith by performing the Agreement in a manner
that was unfaithful to the purpose of the Agreement, thereby denying BGI’s justified expectations.

Specifically, but without limitation, TSE’breached its duty to act in good faith by

asserting pre-textual, extra-contractual and inaccurate reasons for withholdingpayments long after

the time required by the Agreement and Nevada law has elapsed. Also, and as part of the

Outstanding Balance,TSE has improperly withheld moneys totaling in excess of One Million U..S.
Dollars for “retention” in putported reliance upon NRS 624.609(2)(a)(l). While that statutory

provision permits withholding (on a payment-by-payment basis) a retention amount, not to exceed

five percent (5%), such retention must be authorized pursuant to the Agreement, which is it not.
Furthermore, .and even if the Agreement allowed TSE to withhold retention from monthly

payments (which it does not), TSE’s withholding of retention amounts retroactively aggregated

from invoicesissued (and, in some cases, payments previously made) long ago constitutesextreme

bad faith.

10

11 14.® P

ills

12

13 15.

14

|is|*“9 <±
15 16.
16pq £ C\Si*s s 17

18

19

20

21

22

23

24

25

26 Due to the actions of TSE, BGI suffered damages in the amount of or exceeding

the Outstanding Balance for which BGI is entitled to judgment in an amount to be determined at

trial.

17.

27

28
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BGI has been required to engage the services of an attorney to collect the

Outstanding Balance, and BGI is entitled to recover its reasonable costs, attorney’s fees and

interest therefor.

1 18,
:
1

2

3
THIRD CAUSE OF ACTION4 (Unjust Enrichment)

5
19. BGI repeats and realleges .each and every allegation contained in the preceding

paragraphs of this Complaint, incorporates them by reference, and further alleges as follows:

20. This cause of action is being pled in the alternative.
21. BGI furnished the Work for the benefit of and/or at the specific instance and request

6

7

8

9
ofTSE.10

TSE accepted, used and enjoyed the benefit of the Work.
Owner and TSE knew or should have known that BGI expected to be paid for the

22.11mo
© M

12
£00»

[d ft N '
14

t=J ^

” i p
|l|§ 1 < 5(xj }C a\ AO

Q£> o" &

23.
Work.13

BGI has demanded payment of the Outstanding Balance.
To date, TSE has failed, neglected, and/or refused to pay the Outstanding Balance.
TSE has been unjustly enriched, to the detriment of BGI.
BGI has been required to engage the services of an attorney to collect the

Outstanding Balance, and BGI is entitled to recover its reasonable costs, attorney’s fees and

interest therefor.

. 24.
25.15
26.
27.17

18

19 FOURTH CAUSE OF ACTION
(Violation of NRS 624)

2.8. BGI repeats and realleges- each and every allegation contained in the preceding

paragraphs of this Complaint,, incorporates them by reference, and further alleges as follows:

29. NRS 624.609 and NRS 624.610 (the “Statute”) requires owners (such as TSE as

defined by the Statute) to, among other things, (i) timely pay their prime contractors (such as BGI

as defined by the Statute), and (ii) respond to payment applications and change order requests, as

20
21

22

23

24

25
provided in the Statute.26

TSE violated the Statute by failing or refusing to comply with the requirements set30.
27

forth therein.28
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1 By reason of the foregoing, BGI is entitled to a judgment against TSE in the amount

of the Outstanding Balance as well as other remedies as defined by the applicable statutes,

BGI has been required to engage the services of an attorney to collect the

Outstanding Balance due and owing for the Work, and BGI is entitled to recover its reasonable

costs,attorney’s fees and interest therefore.
WHEREFORE, BGI prays that this Honorable Court:

Enters judgment against TSE in the amount of the Outstanding Balance;

Enters a judgment against TSE for BGI’s reasonable costs and attorney’s fees

incurred in the collection of the Outstanding Balance, as well as an award of interest thereon;

For such other and further relief as this Honorable Court deems just and proper in

31.
2

3 32.

4

I 5

6

7 1.
8 2.

9

10 3.
11 the premises.

Dated this 17t^day of July, 2018.to
® .Fr
O

e,
j n > x
2 Ea3 A.
*6§«

3 s*fO

12
PEEL BRIMLEY LLP13

14

15 RICHARD L. PBEL, ESQ.
Nevada Bar No. 4359
ERIC B. ZIMBELMAN, ESQ.
Nevada Bar No. 9407
3333 E.Serene Avenue^ Suite 200
Henderson, Nevada 89074-6571
Telephone: (702) 990-7272
rpeel@.peeli >ri mley.com
ezimbelman@peelbnmlev.com
Attorneys for Plaintiff
BRAHMA GROUP, INC.

16

17

18

19

20

21

22

23

24

25

26

27

28
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SEWIGES AGREEMENT

This SERVICES AGREEMENT is made as of February l, 2017 between:

Tonopah Solar Energy, LLC
("TSE")

AND:

Brahma Groups Inc.
("Contractor")

In this Services -Agreement (the "Agfeeinerit"), "TSE Affiliate” means any parent or affiliate of
TSE.

Mandate and Role-of Contractor. TSE agrees to contract withContractoi* as an independent
•contractor, and Contractor agrees to contract with TSE as ah independent contractor for the
Term (as defined below), Contractor shall act hereunder as anindependent contractor and
no partnership, joint venture* employment, or other association shall exis.tor be impiied.by
reason .'ofthis AgfCementor the:provision of the Servites (asdefined belbw).

Serviced. During the Term, Contractor agrees to render ‘to TSE such services as are
•reasonably nec.essary to perforin the work described in Exhibit A, ‘attached hereto and
made a part hereof (the "Services"). Contractor shall perform the Services and deliver the
deliverables, as required by' nnd in accordance with the specifications and standards set
forth ip Exhibit A; if no specifications or standards- are indicated, the performance and
delivery will be.,in accordance, with industry and professional standards..

Term of Contract’. The term of this Agreement Shall, commence on February 7, ‘20117 .and
shall end.on November 14,’2018, unless extended by- TSE hi writing;:6r sooner terminated,

ait* any time ip waiting by TSE at its sole discretipn and without any requirement for advance
notice (the r,Term,,)i

Services.Fees and Reimbursement of Expenses.

(a) For all Services rendered by Contractor during the Term, Contractor will receive solely
the. following fees, and will have no other rights or privileges whatsoever, including
without limitation in any employee benefits or plans of TSE or any TSE Affiliate: In
full and sole consideration for the Services provided hereunder, TSE shall pay
Contractor at an hourly fate, Not to Exceed the aggregate amount specified in Exhibit
A, at the applicable billing rates detailed in Exhibit C.

(b) Exhibit:C- coriterinsboth Prevai1ing.ahd-Nop-Prevai1ing billingrates. .Prior to.execution
pflhe work describcd in Exhibit A, the distinction shall be-niade iiiAVritingas to which
billing rate .is applicable.

1.

2.

3.

4.

1
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(c) Contractor shall proyjie^TSE on the f5^; day of each calendar month ah invoice for
Services, rendered by Hie pontractor during the relevant monthly period terminating
five (5) days-prior to the.date of suchinvoiee.. Except with respect to disputed amounts*
each invoice shall be due and payable within forty-five (45) days following TSE’s
receipt of such invoice accompanied by all-applicable Payment Deliverables (as defined
in Exhibit lS),

(d) TSEwill reimburse the Contraetor.for its reasonable out-of-pocket incidental expenses
that are necessary and reasonable for performance of the Services, provided such
expenses, are approved:iti advance by TSE's Authorized Representative (designated in
Exhibit A,). Contractor shall provide TSE- within five (5) days alter the end ,of each
calendar month a written request for reimbursement of such expenses for that month,
using, a.,format acceptable to TSE, together with, all documentation and receipts
supporting each individual,expense:ifom.1SE is under ho obligation to. reimburse the
Pontractor for any requests' for reimbursement not meeting the conditions of this
paragraph.*

Work Policy, Personnel ,5.

(a)Thescope.of the Services tobe performed hereunder by Contractof shall be coordinated
with the Authorized Representative at all limes;. TSE is interested only in the results
to be achieved, and the .conduct and control of the Services and Contractor’s workmen
will lie solely- witH Contractor. Though .Contractor, in - performance of the Sendees, is
an independent '.contractor With the; sole authority and responsibility to control and
direct the performance of 'tKe detail^ of the Services, the final product and result of the
SeivicCs must meet the;approval Of TSE and shall be subject to TSE’s general rights of
inspection jand supervision fo secure/the satisfactory completion of the Services. TSE
may change the Authorized Representative at any time upon written notice to
Contractor.

(b).Contractor shall observe and .comply with TSE's and.applicable TSE -Affiliate's security
procedures, rules,, regulations* policies, working hours and holiday schedules.
Contractor' shall use commercially reasonable, efforts to minimize any disruption to
TSE/s:and’any TSE Affiliate's normal business operations at all times.

(c) Contractor agrees. to comply with TSE’s safety programs and all safety requirements
promulgated by any local or Federal governmental authorityj including without,

limitation, the requirements of the.Occupational Safety and Health Act of 19-70-and the
Construction Safely Act ofl969 and all standards,and .regulations which have been and
shall be promulgated by the.agencies which administer such or similar acts. Contractor
shall prevent the use, planned release, or other introduction onto the Plant site, or the:

exposure'topersons and property, of any toxic or hazardous substance, whether subject
to regulation;qr not. Contractor shall clean up and abate any spills or contamination,

•and restore the affected area to its prior condition and as required by applicable
.governmental, authorities. To the fullest extent allowed by law .(and no further),

;2
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Contractor shall be. solely, responsible, for .and shall indemnify and hold harmless'TSE
from and against any arid ail claims, damages, liabilities^costs or expense (including
thefees of counsel and other/expenses of litigation) suffered or incurred as a.result of
Contractor’s use or introduction onto the Crescent Dtfnes'plaht site of any hazardous or
toxic substance^ whether subject Ho regulation or not, or Contractor’s failure to
Otherwise abide by the provision of this .paragraph. At .the completion of the Services,
Contractor shall retrieve all waste materials and 'rubbish from the Plant .site as. well -as
aITtools,/construct ion equipment, machinery and surplus materials.

Representations arid Warranties; Undertakings.
(a) Contractor represents and warrants that ithas the knowledge, skill and experience to

provide the Services, that i t ts -a contractor licensed iri the State of Nevada,.arid that all
Services will be peffornted :iri a good and professional manner* in accordance; with
industry standards and all applicable, laws, statues,.regulations or ordinances.

(b) Contractor represents and warrants that this Agreement and the Services are not in
^conflict with any other agreement to which Contractor is a party or by which it may be
hound.

6.

(c) Contractor agrees to be solely responsible for payment of compensation, workmans
..compensation, social security, disability, medical, savings, pension, fringe and other
benefits, unemployment insurance and employment tax withholding in relation to its
employees (all being the "Payments"). Contractor further agrees to pay, on a monthly
basis for the duration of any such claim, TSE's attorney’s fees and costs if Contractor,
one of Contractor’s employees, or someone acting on their hehalf, alleges that
Contractor;, was an employee of TSE Or any TSE Affiliate.

(d)'Contractor is and will be an independent* contractor. In the event that the Contractor
chooses to subcontract a portion of the services described in Exhibit A,: Contractor
shall be fully: responsible for any work in accordance with the terms;of this agreement.

(e) If a natural person, ihe Contractor additionally agrees to be solely responsible for self-
employment taxes, unincorporated business taxes, other taxes and payments related to
the Services .(the "Self-Employment Payments' ), and agrees to otherwise not be or
try to be deemed an employee of TSE or any TSE Affiliate in any way, with respect to
Payments, Self-Employment Payments or otherwise.

(0 Contractor Will .cooperate in the defense of TSE Or any TSE Affiliate against aiiy
governmental or-otherjclaim made for'taxes of any kindrclated *to the Services,.or this
Agreement,or any payment made to Contractor or any. person assigned by Contractor.
Further, Contractor agrees to indemnify TSE and anyTSE Affiliate for the amount of
any employment taxes required to be paid by TSE or TSE Affiliate as the.result of
Contractor ridt paying any federal, state: or local income taxes with respect to the fees
or any other paymentor benefit received by Contractor with respect to the Services,

3
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Intellectual Property Rights.
(a) If Contractor (alone or with others) during this Agreement or its performance

(whichever is. longer) or based on information acquired during the same, makes,
creates, orotherwisecoritribules to an idea, concept, improvement, method, invention,
discovery, writings*, programming, documentation, source code, object code,
compilations, design or other work or intellectual property, tangible or ihtangible^ thal
relates to. affects or is capable of being used in -the business of TSE or a TSE Affiliate
(all ofthe.above, the specifications and the deliverables, being the "Work"), Contractor
will disclose promptly fop details of the Work to TSE and, irrespective of such
disclosure, hereby assigns and agrees to 'assign all rights in any patents, patent
:applicafiohs, cppyright's^disclosures*, oEU’ade secrets, to TSE or such TSE Affiliates as.
TSE may direct ,

(b). Contractor agrees- iiiat the. Work.shall be deemed "works made for hire" and that TSE
or tlie applicable TSE Affiliate shall be deemed the author and sole, exclusive owner
thereof, including all copyrights therein . Contractor hereby transfers, assigns, sells,

:and conveys to TSE, or to ‘the applicable TSE- Affiliate, all of Contractor's right, title
and interest in the Work, and in all,property :of any nature, whether patentable or not,
pertaining to the Work, including Contractor's interest.in any and all worldwide trade
secret, patent,. copyright mid other intellectual property. All records..of or pertaining to
the Work shall also be the propertyof TSE, or the applicable TSE Affiliate. Contractor
will not do any act that would.or.might prejudice TSE or any TSE Affiliate.

(c); Contractor agrees to execute.all documents, necessary of desirable in TSE's judgment
to confirm TSE's or TSE- Affiliate's;- as the case may be, ownership interest in the Work,
ortodocument, perfect, record or confirm the rights given to TSE and TSE Affiliates
hereunder.

7 ;

(d) The -Contractor/also agrees'to assist TSE, at TSE's request and expense, in preparing,
prosecuting, perfecting and enforcing the rights of TSE, or of such TSE Affiliate as
TSE may direct, in, and its ownership of, any intellectual property including without
limitations U?S. or foreign patents, copyrights, or patent applications for which
Contractor may be named as.an invcntor (including any continuation, continuation-in-
part, di visional applications^ reissues or. reexamination applications).

Confidentiality Provisions.8 .

(a) Contractor -acknowledges that, in the course ofperforming the Sendees, Contractor
may receive or have access to non-public^ proprietary and confidential information
from or about TSE and'TSE Affiliates, including bat notlimited. to financial, business
and technical information and models,, names of potential and actual customers Or
partners, and! their affiliates, proposed and actual business deals, transactions,
processes, reports, plans; products,, strategies, market projections, software programs,
data or any other information. All such information, as well as the. Work -defined above,
;in whatever forpi Or medium (including without limitation, paper, electronic,- Voice,

4
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audio* and computer) ace collectively- referred ;to. herein as; ’’Confidential
Information ',

;(b) Coritiactor shall . keep tha-Conridenlia! Information confidential and shall not disclose
QJI slioNy;such infonnatioh;'in whole dr in part to anyjpeison, and .will make no use -of it
except for, the sole purpose of performing the Services: Confidential lnformation-shall
not in any event bemused for Contractor's own benefit or for any purpose detrimental to
the interests of TSE or any'TSE Affiliate.

(c) Without limiting the generality of the foregoing, Contractor agrees that it will not.
disclose of useTSE's or:any TSE Affiliate’s customer.information provided to if under
this Agreement or to which Contractor has.access -in performing the Services in any
way, except for the purpose for which TSE or TSE Affiliates provided ft. Contractor
also agrees .that it. will- implement information , security measures to ehsiire. that- it, its

^employees- and any service, provider used by it will protect customer 'information.
.Contractor, farther agrees that, upon the reasonable request of TSE, it will provide TSE
with cqpies 'of audits, test result information,or other measures that will enable TSE to
‘assess Whether it is in compliance with this Section 8.

(d)'No license to Contractor dr any other person, under any trademark, patent, copyright,
or any other intellectual property right, is either granted or implied by the conveying of
any Confidential Information. Within ten (10) days following the receipt of a request
from- TSE, Contractor will deliver to TSE all tangible materials containing or
embodying Confidential Infdrmatidn, together with a - certificate of Contractor

•certifying that all such materials in. Contractor's possession or control have been
delivered to TSEor the specified TSE Affiliate ordcStroyech Contractor shall not nssert
directly orundircctly anytright with respeet to the Confidential Information which may
impair or be adverse to TSE'ŝ or any TSE Affiliafels ownership thereof.

(q) Contractor agrees to comply with the confidentiality covenants contained in any other
transactional documents to which TSE becomes bound in connection with this
Agreement, in each case to the extent more restrictive than, the confidentiality
provisions otherwise' contained in this Section 8.

(f) It is expressly understood and agreed that this Section 8 shall survive the termination
of this Agreement,

9. No Infringement:. Contractor covenants and ^
'agrees that the Work does not and. will not

.infringe: upon the intellectual property pr confidentiality rights of any third party.
Contractor will.at its cost’defend TSE and applicable TSE Affiliates against any claim that
the-ServiceSi Work; or products used by Contractor so infringe.

10. No Liens.
(a) Contractor shall not voluntarily permit any laborer's, materialmen’s, mechanic’s or

other similar lien,.claim or,encumbrance (collectively, “Lien”) to be filed or otherwise

5
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imposed on any part of the Services, the materials and equipment necessary for the
' peiformancefdf the Services, or the Crescent Dunes plant site (except to -tbe extentthat

such Lien arises from TSE,wrongfully withholding -payment from Contractor). Tfany
such Lien or claim therefor is filed or otherwise imposed, then-, in such event,
Contractor shall, at the request of TSE, cause such Lien promptly to be released - and
otherwise-di$charged. If any Liqn is.filed and Contractor d9es.11.pl promptly cause such
Lieii tb be released, discharged, orif a bond is not1 filed to indemnify, against or release
such Lien, then,. TSE shall have the right to pay all sums, neeessary to .obtain,such,

release and discharge and to deduct all amounts so paid by it from any payment"owing
to -Contractor. Contractor -shall indemnify and hold harmless TSE from all claims,
losses,,demands, causes of action or suits of whatever nature arising out of'aiiy Lien or
claim therefor' (except to the extent that such Lien arises from TSE wrongfully
withholding payment from Contractor).

(h) .Upon TSE’s^requesl at any time, Contractor agrees promptly to furnish such statements,
certificates and .documents hr form aiid substance satisfactory to TSE, in its sole
discretioii, whibh statements, certificates and/or other documents shall include, without
limitation,..iiamesof :1Contractor’s any permitted subcontractors and suppliers, their
addresses, amounts due orlto become due or previously paid to such subcontractors and
suppliers,. information conCerning.aity Lien- claims, Lien.releases. and/or Lieii waivers,

or receipted bills evidencing payment, estimates -of the co’st of the Services performed
to the date of such certificate, and estimates of the.cost of completing.such Services.

Remedies for Breach. Contractor understands and agrees that money damages would not
be sufficient, remedy for any breach of th'i$.Agreement and that TSE or .applicable TSE
Affiliate shall be. entitled to seek injunctive or otherwise, equitable relief to remedy or
forestall any such, breach or threatened , breach. Such remedy shall be in addition to all
other f ights arid remedies.available at law or in equity.

U

No Consequential Damages. Notwithstanding any other provision in this Agreement,
under no' circumstances will either parly or any affiliate of a party be liable, to the other for
atiyf consequential, indirect, special, punitive'or incidental damages. Each party hereby
waives- and releases-any and all rights which it has, or may, have in the future which arises
.out ofor relates .to the non-continuation or termination of this Agreement by TSE for any
reason; except,- however for any rights which .Contractor may have for compensation due
and payable in accordance with the terms ofthis Agreement.
Right of Publicity. ^Contractor may not use (he name, logo, trademarks or.service marks of
TSE of TSE Affiliates or any part thereof in any publicity, advertisement or brochure
Wilhouttfheir priorwritleri: consent.
Equal Employment. TSE dries not discriminate in employment on the -basis.of sex* age,
race, creed, color, religion, sexual orientation, national origin, marital status; disability or
any other basis that is prohibited by law. Contractor agrees in providing the Services not
to: discriminate on any basis and, if ' an entity, represents that it is an equal -employment
opportunityfirm.

12.

13,

14.

6
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15, Compliance with laws and with advisory guidelines. Contractor wiir^oitiply:with -.all laws
applicable to its business* the Services,;and*goods and products.it provides in the Services.

16. Ilndehmification.

(a) Contractor will take proper safeguards for the prevention of accidents or injury to
persons br 'property. Properly as used in this Agreement includes money. . Money
includes, but «is not limited to, currency, coin, checks, and/or securities and any other
documents or items’of value or documents which represent value,

(b) Contractor will to the fullest extent 'permitted by law* indemnity and - hold harmless
TSEfrom and against all’ direct and indireetjoss, whether suffered by TSE or others,
liability, damages, suits; settlements,;judgments, costs and expenses (including Without

•limitation, reasonable attorneys' fees’and.court-costs) (collectively-,"Losses"), resulting
from any claims, actions- orvlegal proceedings arising from or related to any ;(i) injury
to persons,‘including death, (ii) damage lb property,including loss of property loss
.pf use,of properly, (iv) fidelity or crime loss,.or (v) professional services, liability, error
or otpissioh* in eaph c£se of the:foregoing ( i) through and including (v) arising in
connect-ion with' the Services, and/or materials or premises supplied by Contractor, or
any of its employees, agents, subcontractors, servants or invitees to TSE or which may
be caused by any act, negligence, or default whatever of Contractor, , its employees,
agents, servants or invitees, except to the extent caused by TSE’s .gross negligence or
'intentional misconduct.

(c).' As respects; aiiy services provided, by Contractor under this Agreement , related to
•.money, Contractor assumes liability for ail riskof loss or damage'shouldmoney, in any
form, dome into?its. care;

(d) It is expressly understood and agreed - that the foregoing provisions: of this .Section .15
shall survive'the termination of this Agreement.

(e) The term TSE as used in this Section 1-5 include any of TSE's subsidiaries, .affiliates;

as well as -its and their respective shareholders, directors, officers, agents,
representative^ and employees.

Insurance. Contractor shall obtain and maintain the insurance requirements outlined, in
Exhibit B,. atlaehed.hereto and made a part hereof. Each of the insurances that Contractor
is;xequired'to.obtai;n and maintain under the AgreemenEshall he with recognized reputable
companies accepfable tb TSE. Upon reqiiest from TSE from lime to time^Contractor^hall
furnish TSE- with insurance certificates evidencing that Contraetor’has complied with the
foregoing insurance requirements. In the event that Contractor performs any Services on
•the site of TSE’S Crescent Dunes project in Tonopah, Nevada, Contractor shall comply
•with the insurance requirements provided by TSE to Contractor.

17.

7
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Waiver. If TSE fails or delays- in‘ exercising,any.right, power, or privilege hereunder, this
shall -not. be deemed a waiver .thereof, nor shall, any single or partial exercise thereof
preclude any other or further exercise ofany other right, power or privilege hereunder.

Amendment. No part of this? Agreement may be modified, waived,Or amended except in
a writing signed by the party to be charged, and solely as to the .matters specified' in £uch
writing*

Successor Provision.; This Agreement shall be binding; upon and iniire to the benefit of
Contractor and TSE, and their'respective successors,, heirs, exOculOrs, administrators and
assigns - except that neither party hereto may assign or delegate any of its lights or
obligations hereunder without the prior written conscnt.of the other party hereto; provided,
however, that TSE may assign and delegate to one or more TSE Affiliates.

Severability-Survival: If any of the- provisions of this Agreement are held invalid, illegal
or'.unenforceable, the: remaining proyisionst.shall be unimpaired. The provisions of ' this
Agreement expressly provided as being or intended by their meaning to be of unlimited
duration shall survive termination of thisAgreement.
Headings,. Headings?arefor:referenee.and shall .notaffeetthe- meaning,of any provision of
this- Agreement.

Entire. Agreement. This Agreement constitutes the entire agreement. between the' parties
and supersedes all previous agreements, promise's, proposals* representations,
understandings and negotiations, whether written or oral, between the parties respecting
the subject matter hereof.

GoVerning.Law-Submission to Jurisdiction-Waiver of Jury Trial. This Agreement shall be
governed by:the laws;of the State of Nevada. Contractdr.subniits. to the jurisdiction of the
courts- in sju.ch State, with afy.entic in; Las Vegas, Nevada, for any action or proceeding
directly:'or indirectly arising but.of this Agreement, and agrees that service on Contractor
in such - action shall- be, valid when mailed to .Contractor at Contractor’s address below.
Mediation is a condition precedent to the institution of legal proceedings arising from or
relating to this Agreement; provided, however, that either parly may file a legal proceeding
in advance of mediation if necessary to .protect or preserve a legal right, and any such
proceeding filed in advance of mediation -must be stayed pending mediation for a period of

.sixty (60) days.from.the date of filing or for such longer period as the parties may agree or
’acourt may;order. Contractor:and TSE, on behalf of itself and of applicable TSE Affiliates
•hereby irrevocably ;waive any and all right to trial by jury in any action or proceeding
'arising but d.f or relating:to this Agreement.

Notices. All notices, dcmands.or other communications- to be given of delivered under dr
by- reason of the provisions .of .this Agreement shall be in writing, and shall be deemed to
h^ve been given to -a Early when delivered personally to such Parly or sent to such Party
by reputable express courier service (charges prepaid), or mailed- to.such Party by certified
pr registered mail, return receipt requested and postage prepaid, to ,such Party’s address

18.

19.

20.

21.

m.

23.

24,

.25.
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Stated in thecaption of this Agreement or any other address that such Party has identified
as the,addrcss.fQr .nptic.es. by written notice hereunder to the other Patty at least thirty (30)
days prior to such other Party’s notice. Such notices, demands and other communications
'shhH.be addressed tp each Party, at their address,provided below.

[Signature.page follows]

9
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IN WITNESS WHEREOF, TSE 'and Contractor have caused this Agreement to be executed by a
duly authorized .Officer,, or if Contractor IS' a natural person. Contractor hereby signs in its
individual Capacity. This; Agreement may be executed in counterparts, which, when taken
together, will .constitute one agreement.
TONOPAH SOLAR ENERGY, LLC BRAHMA GROUP, INC.

M aBy:By:
Q «Name:.; Kevin B.Smith

Title: President
Name:
Title:

Address: 1i 132 South 500 West
Salt Lake City, UT 84101

J U'ZumYbMJ&MA.

Address: 520 Broadway
6,h Floor
Santa Monica, CA 90401

*.~LO) b<jJ_. (Email:
Fax:

legal@solarreserye.com .Entail:
Fax:

AJTY^ o- I
(310) 315-220.1

10
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EXHIBIT A

Start Date: February 7.2017
EndDate: Novernier , > 2018
Hourly Rate: See Exhibit C
Total Not to Exceed (NTE) amount: SS.OOO.QQO

Authorized Representative: Rob Howe, Project Director

Scope of Work

Brahma Group, Inc. will perform work for as directed by TSE which will be described in Work
Orders issued by TSE as necessary.

10
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EXHIBIT B

INSURANCE REQUIREMENTS

Insurance Requirements

Contractor shall procure and maintain for the duration of the Agreement insurance against claims
for injuries to persons or -damages to properly"which may arisefroih or in connection* with the
perfoimance.ofthesSeryices hereunder by Contractor*;its permitted agents, representatives, or
employee^
MINIMUM SCOPE AND LIMIT OF INSURANCE

Coverage shalhbeatlehst as broad as:

1. Commercial General Liability (C.GL): Insurance Services^Office Form CG 00 01 12 07
(CG 00 01:04 13,, if available)* oi* carrier Equivalentcovering CGL on an “occurrence”
basis, including premises, products and Completed operations, property; damage, bodily
injury and personal 8c.advertising injury With limits.no less tiian One Million
($ i ,000,000) pcroccurrence;Two Million (52^000^000) general -in tlic-aggrcgate.
Coverage shall include Sudden & Accidenta] Pollution.. Coverage shall be provided on a
pcr-loCation or perfprbject basis. If coverage is written , on a “claims-ma'de” basis, the
policyshall have;a three-year (3) extended reporting.period following the completion.of
.Services or expiration ofthe Agreement;

2-. Business Automobile Liability: Insurance Services Official Form Number CA 00 0T or
carrierEquivalentcovering all owned (if any), hired, andnon-owned vehicles with a limit
of no less than One Million:($l,0'00,00.0).per- accident for bodily injury and property
damaged

3t W.oTKbrs? Compensation insurance as required by ihc State in which work is beihg
performed, with Statutory Limits, andEmpIoyer’s Liability Insurance1with a. limit of iifr
less (hail.One Millipn ($l,OQ0;OO0) per apeident; One Million ($1,000,000) disease-each
employee; One Million ($1^000,000) disease-policy limit.

4. Umbrella or Excess Liability coverage with a limit of * no less than Five Million
•($’5,000,000) for each occurrence with an annual aggregate of Five.Mil lion ($5.)00,

0,000).
Policy Shall follow the CGL regarding per location or per project coverage basis and shall
include (i) Commercial General 'Liability, (ii) the Business Auto Liability, and - (Lii)
Employers Liability coverage limit of no less than Five Million Dollars ($5,000,000)
(following CGL or.a separate policy shall bc ah underlyer to this policy). If coverage , is
written on a “claims-made” basis,. the policyshall have a tliree-year (3) 'extended reporting
period ibllowing’thc completiori of Services <or.bxpiration of the Agreement.

12?
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Insurance Policy Provisions

The insurance policies, arc1 to contain, or be endorsed to contain, the following provisions:

Additional Insured-

SplarReserve,LLC (•5SdlarR?serve”) .ahd.TSE,their subsidiaries^
'subrsubsidiaries, divisions, arid

members;of limitedliability company and any-affiliated,, associated, allied,,controlled or
..interrelatedentity oyer which SolarReserye has control, The United States Department of Energy
(• -DDE^ and PNC Bank; NMonal Ais^bciatidh.ddiftg business as Midland Loan Services
division ofPNC Bank,- National Association (“PNG”) aiid their respective officers and
ernplp;yees?shall be named as'additional insured;on all policics (except Workers’
Gomperisatioh/Eiiip'loyer’s Liability and Professional Liability) with respect to liability arising
out-of Services or operations performed by or on behalf of Contractor, including Goods,
materials* partsj or equipment furnished in connection with such Services, or operations.
Additional Insured coveragc.shall .be provided in the form of an endorsement to Contractor’s
insurance;(a.t least as.broad as ISO Form OG 2D 10 1.1- 85 or both CG 20 10 “ongoing operations”
and CG 20 37 “completed operations”’forms (or later versions of or a carrier equivalent of such
forms)).

i a

Primary and Non-Contributory Coverage

The insurance shall be primary and non-contributory \yith respect to the insurance provided for
the benefit of TSE, ’SolarReserve, DOE and PNC and their respective officers and employees.
Each insurance policy required above shall be included in coverage form or be endorsed to:
provide: Separation of Insureds. Each of the insurances, that Contractor is required to obtain and
maintain undcrthC--Agreement shall be with recognized reputable companies with:a current A.M.,

Best’s rati'rtgof no less, than A:VII, unless otherwise acceptable lo TSE.
Separation of Insureds:

Each insuranee policy‘required,abovd shall include in coverageform or be;endorsed to provide
Separation.of Insureds.
Notice of Cancellation

The insurance- policies may not be .cancelled, non-rcnewed or materially changed by Contractor
or its- subcontractorwithout -giving 30 days or, in the case of cancellation for non-payment of
premiums, 10 days,. prior written notice.The. policies shall be endorsed to provide notice.toTSE
SolarReserve,T)OE and PNCand their respective officers and employees.

WaiverofSubrogQtion

All such insurance shall include a waiver of any rights:Of subrogation of the insurer as against
13
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SolarReseirve? and TSE, their subsidiaries, sub-subsidiaries, divisions, :and members of limited
liability company-and any affiliated,'asso.ciatcd, al!iedKcontro.lled-orinterrelate.cl entity over which
SoiarResery.e ^has- control, DOB, and. PNC*.and their* ,respective officers and employees; and shall
waivc-ithe right of insurer to^any setrpff, cpuntercJaim,.pr ofiler d’eduction of any sort.

Acceptability of Insurers

Insuranc.e is to be placed with.insurers with a current A.M. Best's rating of no less than A: VII,
unless otherwise acceptable to TSE.

Verification of Coverage

Contractor Shall fdmish TSE, SplarResei-yc,'the'DOE, the Collateral Agent and the Loan Servicer
•with ;itstovtfn original vcetiffieates - iUbl.udbg^carrier-issue4 .endorsements with policy numbers
referenced:Qrie.opies;of:the applicable-policy language effeeting.coverage required evidencing that
Contractor has. complied with the' foregoing insurance requirements. All certificates and
endorsements'are to ;be received and ;approved by TSE before Goiitractorcormnences performing
the Services. Failureto, obtain the required documentspripr to commencement of the Services shall
not waive Contractor’s- obligation to provide them. TSE reserves the right . to require complete,
certified copies of all required insurance policies, including endorsements required by these
specifications, at any‘time,-

14
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EXHIBIT C

BILLING RATES
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T.i)nopnli.NV
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EXHIBIT D
Payment Deliverables

Each of Contractor’s invoices shall be accompanied by the. Following documents
(collectively, “Payment Deliverables”):

with regard' to paymentsnought for work (labor and materials) furnished
by‘subcontractors or suppliers'(which may be used only if consented to by TSE), Contractor must
identify, rail subcontractors and suppliers for whose work or materials payment is being sought in
thevih.Vdi'ce and, Tti addition fd providing sucli supporting documentation as may be reasonably
required or requested byTSE,provide, for each suchsubcontractor the following information: (a)
a bricfidcscription of the Services performed for which payment is being.sought, (b) the agreed
upon price or value of the Services, (e) the .amount to be, retained or withheld, from the
subcontractor; and (tf) the amount requested for payment to the;subcontractor;

a duly executed Waiver/Release of Mechanic’s Lien from the Contractor
and each.of the Contractors subcontractors and suppliers for whompayinenl is sought, in ihe, form
required by'TSE;junconditionally vvaiving and releasing all Contiactual,.statutory and constitutional
liensor all.plflims for paymentforthe work covered by previously paid invoices;

a'duly executed Waiver/Release of Mechanic’s Lien from the Contractor
and each:of theContractor’sSubcontractors and Suppliers for whom payment is sought, in the form
required by TSE, waiving and releasing all contractual, statutory and constitutional liens or all
claims for payment for the work covered by the invoices being submitted, conditioned only upon
receipt of the requested payment;

1.

2..

3.

In the case-of a.request .for final payment:

(A) a‘“Bills Paid Affidavitf by Contractor that states, under oath and in.a form
•acceptable to TSp, that pi I bills or obligations incurred by Contractor through the final
Ciompletion-of the Services have been paid or;are as set forth in the* affidavit. Amounts
unpald.-ot ciainVed to be^owed by Confractor (including cIaims asserted by Subcontractors,
whether 6r hot disputed by Contractor), including such amounts to be paid to
Subcontractors, from the final payment requested by Contractor, shall be 'fully identified in
the Affidavit (by name of person to whom payment is owed or who is claiming payment
and the amount owed or claimed to be*due);

a duly exe.cuted-Final Waiver/Releasc of Mechanic’s Lien from Contractor
arid each ,of the Contractor’s subcontractors for whom payment is bought, in the; form
required by TSE, unconditionally waiving and releasing all contractual, statutory and
constitutional, liens o.r :aJLclaims. for .payment for the work covered by previously paid
Requests fpr Payment;;and

4.

(B)

(GJ aduly executed Final Waiver/Release of Mechanic’s Lieri from Contractor
aud each of theConi i actor’s subcontractors and suppliers for whom payment is sought, in
the- form required,, by TSE, waiving and releasing all contractual, statutory and
constitutional liens or all claims For payment for the work through final completion,
conditioned only upon receipt of payment of the amount stated therein, conditioned only
upon receipt of the requested payment, which amount must match the amount set forth as

) 20
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du6 and owing ill the Contractor’s Bills Raid Affidavit required under subparagtaplv.(A)
Sbqye.

Contemporaneous with’ receipt of th'eSfmal payment (joi ? at -TSE’s stile.
Option, after .final payment) Contractor shall fOrnislV a*,du)y executed Full and; Final Waiver/Release of
'Mechanic's Licn from the.Contractor in the.form inquired by TSE, unconditionally waiving all contractual,
statutory and constitutional liens.or all Claims for. paymciufor the work-.through Final completion thereof.
AtTS£?:s option, contemporaneous,recelptof such .Full and Filial Unconditional Lien Waiver shall be a.
condition to actual payment ofthe* final payment to the.Contractor,

5:,

21

158



* vi - >' - • **«w^"*.-\^4 - ' '-^ ***s»V*-.— ':~ - ;viw«^; ~*y* '••

r( i

;\v.-
EXHIBIT 5

I

\

/

EXHIBIT 5

159



-.-T’-,. --'-'Ti ^- '••'*** -"*..T^jirf'>;W®=*y*.'•'r-.B ".--7-",- «»^ ~4t 'TOWr ‘v ">*r -~>v.y^a«rff ;?-ijg~Try-. >•.- - /•-»!?* ^

-"'S rl ) v ;
Electronically Filed
9/10/20181:47 PM
Steven D.Grierson
CLERK OF THE COURT

*• * •

1 NOTC
D. Lee Robeits, Jr.,Esq.
Nevada Bar No. 8877
lroberts@wwhgd.com
Colby L. Balkenbush, Esq.
Nevada Bar No. 13066
cbalkenbitsh@wwhgd.com
WEINBERG, WHEELER, HUDGINS,

GUNN &DIAL, LLC
6385 South Rainbow Blvd,, Suite 400
Las Vegas, Nevada 89118
Telephone: (702) 938-3838
Facsimile: (702) 938-3864
Attorneys for Defendant
Tonopah Solar Energy, LLC

2

3

4
5
6

7
8

9

10 DISTRICT COURT<
o£ a
LU_

i °d
LU
UJ ^x .Z

11 CLARK COUNTY, NEVADA

12 BRAHMA GROUP, INC., a Nevada corporation,
Plaintiff,

Case No. A-18-777815-B
Dept. No. 1113O

“ S
I I
ui D

14 vs. NOTICE OF REMOVAL TO FEDERAL
COURT15 TONOPAH SOLAR ENERGY, LLC, a Delaware

limited liability company; DOES I through X; and
ROE CORPORATIONS I through X,16

17 Defendants.
18

19 TO THE EIGHTH JUDICIAL DISTRICT COURT:
20 PLEASE TAKE NOTICE THAT a Notice of Removal of this action was filed by

Defendant Tonopah Solar Energy, LLC on September 10, 2018 in Nevada Federal District Court.
A copy of the Notice of Removal is attached to this Notice as Exhibit 1, and is served and filed

herewith.

21

22

23

24 III
25 III
26 III
27 III
28 III

Page 1 of 3
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1 NOTICE IS FURTHER GIVEN that the filing of the Notice of Removal, together with a

copy of the notice with the Clerk of this Court, effectuates the removal of this action in

accordance with 28 U.S.C. § 1446(d).
DATED this day of September, 2018.

2

3

4

5 L
ob'eris Jr ,, Esq,D. Le^R

Colby L. Balkenbush, Esq.
WEINBERG, WHEELER, HUDGINS,
GUNN & DIAL, LLC
6385 S.Rainbow Blvd., Suite 400
Las Vegas, NV 89118
Attorneys for Defendant
Tonopah Solar Energy, LLC
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9
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26

27

28
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161
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1 CERTIFICATE OFSERVICE

T hereby certify that on the day of September, 2018, a true and correct copy of the

foregoing NOTICE TO STATE COURT OF REMOVAL TO FEDERAL COURT was

electronically filed and served on counsel through the Court's electronic service system pursuant

to Administrative Order 14-2 and N.E.F.C.R. 9, via the electronic mail addresses noted below,

unless service by another method is stated or noted:

2

3
4

5

6

7 Richard L. Peel. Esq.
Eric B. Zimbelman, Esq.
Ronald J. Cox, Esq.
Peel Brimley, LLP
3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074
Attorneys for Plaintiff Brahma Group, Inc.

8

9

10<
a? O li

U 12
£ 3o 13 (U^ i f̂VuA-O' _
m Z 14
S o? Q 15w z>

16

An employee of WEINBERG, WHEELER, HUDGINS
GUNN & DIAL, LLC

17
18

19

20

21

22

23

24

25

26

27

28
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Case 2:18-cv-01747 Document 1 Filed 09/10/18"^age 1 of 5

1 D. Lee Roberts, Jr., Esq.
Nevada Ear No. 8877
lroberts@wwhgd.com
Colby L. Balkenbush, Esq.
Nevada Bar No. 13066
'.baJkenbush@wwhgd.com
WEINBERG WHEEL I.R, HUDGINS,

GUNN & DIAL, LLC
6385 South Rainbow Blvd,, Suite 400
Las Vegas, Nevada 89118
Telephone; (702) 938-3838
Facsimile: (702) 938-3864
Attorneys for Defendant
Tonopah Solar Energy, LLC

2

3

4

5

6

7
8

9

10 UNITED STATES DISTRICT COURT<
OtZ D
LU

LU
X z

11 DISTRICT OF NEVADA

12 BRAHMA GROUP, INC., a Nevada corporation,

Plaintiff,

Case No.
13

DEFENDANT TONOPAH SOLAR
ENERGY, LLC’S NOTICE OF
REMOVAL

14zLU VS.

11 15 TONOPAH SOLAR ENERGY, LLC, a Delaware
limited liability company; DOES I through X; and
ROE CORPORATIONS I through X,

Defendants.

LU Z>
16

17

18

19 PLEASE TAKE NOTICE that Defendant TONOPAH SOLAR ENERGY, LLC

(hereinafter “TSE”), by and through its attorneys of record, the law firm of WEINBERG,

WHEELER, HUDGINS, GUNN & DIAL, LLC, hereby removes this action from the Eighth Judicial

District Court for Clark County, Nevada, Case No. A-18-777815-B, to the United States District

Court for the District of Nevada. Federal jurisdiction exists over these proceedings pursuant to

28 U.S.C. §§ 1332, 1441, and 1446 because there is complete diversity between the parties and

because the amount in controversy exceeds $75,000.00. In support of removal, TSE states:

I. INTRODUCTION AND BACKGROUND
I

This action arises from a dispute between Plaintiff BRAHMA GROUP, INC. (“Brahma”)

and Defendant TSE regarding a services agreement whereby Brahma agreed to perform certain
Page 1 of 5
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Case 2:18-cv-Q1747 Document 1 Filed 09/10/18 Page 2 of 5

1 work at the Crescent Dimes Solar Energy Project for TSE. See Plaintiffs Complaint at 5-6,
attached hereto as Exhibit 1. Plaintiff filed its Complaint on July 17, 2018 in the Eighth Judicial

District Court, Clark County, Nevada, case number A-18-777815-B, Plaintiff alleges causes of

action for (1) Breach of Contract; (2) Breach of Implied Covenant of Good Faith and Fair
Dealing; (3) Unjust Enrichment; and (4) Violation of NRS 624. Plaintiff alleges it is owed an
amount in excess of $11,900,000.00. See Plaintiffs Complaint at f 11,

As more fully set forth below, this case is properly removed to this Court pursuant to 28
U.S.C. § 1441 because TSE has satisfied the procedural requirements for removal and this Court
has subject matter jurisdiction over this action pursuant to 28 U.S.C. § 1332(a).
II, REMOVAL IS PROPER IN THIS CASE

Complete Diversity Exists Between Plaintiff and Defendant,

Plaintiff is a Nevada corporation with its principal place of business in Utah, and for

jurisdictional purposes, is a citizen of both Nevada and Utah. See U.S.C. § 1332(c)(1) (“a

corporation shall be deemed to be a citizen of any State by which it has been incorporated and of

the State where it has its principal place of business”).
Defendant TSE is a limited liability company. Tonopah Solar Energy Holdings II, LLC

(“TSEH II”) is the sole member of TSE. TSEH IPs members are Capital One, National

Association (“Capital One”), and Tonopah Solar Energy Holdings I, LLC (“TSEH I”). Capital

2

3

4

5

6

7

8

9

10<
OL Q
UJ *

LU ^x Z

11 A.
12

13
2" 14m Z

12
UJ 3

15

16

17

18

19 One is a national banking association with its main office located in McClean, Virginia, making

it a citizen of Virginia.20 i TSEH I’s members are Tonopah Solar I, LLC and Tonopah Solar

Investments, LLC. Tonopah Solar I, LLC’s members are Banco Santander, S.A and Inversiones21

22 Capital Global, S.A. Banco Santander, S.A. is an international banking institution with its

23

24
i See 28 U.S.C. § 1348 (“All national banking associations shall, for the purposes of all other
actions by or against them, be deemed citizens of the States in which they are respectively
located.”); see also Wachovia Bank v. Schmidt , 546 U.S. 303, 303, 126 S. Ct. 941, 942, 163 L.
Ed. 2d 797 (2006) (holding that a national banking association is only a citizen of the state in
which its main office is located rather than a citizen of every state where it operates or has a
branch office).

25

26

27

28
Page 2 of 5
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1 headquarters and principal place of business in Madrid, Spain, making it a citizen of

Spain. Inversiones Capital Global, S.A. is a subsidiary of Banco Santander, S.A. with its

principal place of business also in Spain, making it a citizen of Spain. Tonopah Solar

Investments, LLC’s members are SolarReserve CSP Holdings, LLC and Cobra Energy

Investment, LLC, SolarReserve CSP Holdings, LLC’s sole member is SolarReserve CSP

Finance, LLC. SolarReserve CSP Finance, LLC’s sole member is SolarReserve, LLC. The sole

member of SolarReserve, LLC is SolarReserve, Inc., which is a corporation formed in Delaware
with its principal place of business in Santa Monica, California, making it a citizen of Delaware
and California. Cobra Energy Investment, LLC’s sole member is Cobra Energy Investment

Finance, LLC. Cobra Energy Investment Finance, LLC’s sole member is Cobra Industrial

Services, Inc., which is a Delaware corporation with its principal place of business in Texas,
making it a citizen of Delaware and Texas.

In sum, TSE is a citizen of Spain, Delaware, California, Texas, and Virginia for purposes

of diversity jurisdiction. See Johnson v. Columbia Properties Anchorage, LP, 437 F.3d 894, 899

(9th Cir* 2006) (“an LLC is a citizen of every state of which its owners/members are citizens.”).
Since Plaintiff is not citizen of any the states Defendant is a citizen of, complete diversity exists.

The Amount in Controversy Exceeds $75,000.00«

A preponderance of evidence supports that the amount in controversy exceeds $75,000.
See Sanchez v. Monumental Life Ins, Co., 102 F.3d 398, 403-404 (9th Cir. 1996); Guglielmino v.
McKee Foods Corp,9 2007 WL 2916193 (9th Cir. Oct. 9, 2007). Here, Plaintiff expressly alleges

it is owed an amount in excess of $11,900,000.00 for work performed. See Plaintiff’s Complaint

11, attached hereto as Exhibit 1. Based on these allegations, it is clear Plaintiffs claimed

damages are in excess of $75,000. See Guglielmino, 2007 WL 2916193, slip op. at n.5.
Accordingly, the jurisdictional amount is satisfied in this case.
III. TSE HAS SATISFIED THE PROCEDURAL REQUIREMENT FOR REMOVAL

This notice is timely filed within 30 days of service of the Complaint and summons. 28

U.S.C. § 1446(b). Specifically, the Complaint was filed July 17, 2018, and Counsel for TSE

accepted service on behalf of TSE on August 21, 2018.
Page 3 of 5
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1 Venue, for removal purposes, properly lies in the United States District Court for the

District of Nevada pursuant to 28 U.S.C. § 1446(a) because it encompasses the Eighth Judicial
District Court, where this action was originally brought.

TSE will file a copy of this Notice of Removal with the Clerk of the Eighth Judicial

District Court and will serve a copy on Plaintiffs counsel as required by 28 U.S.C. § 1446(d).
Pursuant to 28 U.S.C, § 1446(a), a copy of all process, pleadings and orders that were

filed in the state court action are attached hereto as Exhibit 1.

2

3

4

5

6

7

8 IV. CONCLUSION

9 For all the above reasons, it is proper for TSE to remove this action from the Eighth

Judicial District Court for Clark County, Nevada to the United States District Court for the

District of Nevada,

10<
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11

12 DATED this 10th day of September, 2018.
13 /s/ Colby Balkenbush

D. Lee Roberts, Jr,, Esq.
Colby L. Balkenbush, Esq.
WEINBERO, WHEELER, HUDOINS,
GUNN & DIAL, LLC
6385 S. Rainbow Blvd., Suite 400
Las Vegas, NV 89118
Attorneys for Defendant
Tonopah Solar Energy, LLC.
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1 CERTIFICATE OF SERVICE

2 I hereby certify that on the 10th day of September, 2018, a true and correct copy of the

foregoing DEFENDANT TONOPAH SOLAR ENERGY, LLC’S NOTICE OF REMOVAL3

4 was served by mailing a copy of the foregoing document in the United States Mail, postage fully

prepaid, to the following:5

6
Richard L. Peel. Esq.
Eric B. Zimbeiman, Esq.
Ronald J. Cox, Esq.
Peel Brimley, LLP
3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074
rcox@peclbrimley.com
Attorneys for Plaintiff Brahma Group, Inc.

7
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11

12
/s/ Cynthia S. Bowman13
An employee of WEINBERG, WHEELER, HUDGINS
GUNN & DIAL, LLC14
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1 D. Lee Roberts, Jr., Esq.
Nevada Bar No. 8877
lroberts@WMfhgdcom
Colby L. Balkenbush, Esq.
Nevada Bar No. 13066
cbalkenbush@wwhgd coin
WEINBERG, WHEELER, HUDGINS,

GUNN & DIAL,LLC
6385 South Rainbow Blvd., Suite 400
Las Vegas, Nevada 89118
Telephone: (702) 938-3838
Facsimile: (702) 938-3864

Attorneys for Defendartt/Counterclaimant
Tonopah Solar Energy, LLC

2

3

4

5
6
7
8

9

UNITED STATES DISTRICT COURT10<
oi D i|LU ^ It-J «3
LU

_
•si 12

H 13

“1 14
y(D 15
LU 3

16

DISTRICT OF NEVADA

BRAHMA GROUP, INC,, a Nevada corporation,

Plaintiff,
CASE NO. 2:18-cv-01747-RFB-GWF

DEFENDANT TONOPAH SOLAR
ENERGY, LLC’S ANSWER TO BRAHMA
GROUP, INC’S COMPLAINT AND
COUNTERCLAIM AGAINST BRAHMA

vs.
TONOPAH SOLAR ENERGY, LLC, a Delaware
limited liability company,

Defendant.17 -
18

Defendant TONOPAH SOLAR ENERGY, LLC (hereinafter “TSE”), by and through

its attorneys of the law firm of WEINBERG, WHEELER, HUDGINS, GUNN & DIAL, LLC, hereby

submits its Answer to Plaintiffs Complaint (“Complaint”).
GENERAL ALLEGATIONS

19

20

21

22

23 1. Answering Paragraph 1 of the Complaint, TSE denies that Brahma Group, InC.
As to the remaining allegations, TSE is without24 (“BGI”) is a limited liability company,

sufficient knowledge to form a belief as to the truth of those allegations and therefore denies25

26 each and every remaining allegation.

2. Answering Paragraph 2 of the Complaint, TSE admits each and every allegation

therein.
27

28
Page 1 of 19
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1 Answering Paragraph 3 of the Complaint, TSE admits that BGI and TSE are
parties to a Services Agreement, TSE denies the remaining allegations in this paragraph,

Answering Paragraph 4 of the Complaint, TSE is without sufficient knowledge to
form a belief as to the truth of the allegations in said paragraph and therefore denies each and
every allegation contained therein.

3.
2

3 4,

4

5

6 FIRST CAUSE OF ACTION

7 (Breach of Contract)

5. Answering Paragraph 5 of the Complaint, TSE repeats and incorporates herein by

reference each and every response contained in Paragraphs 1 through 4, inclusive, as though
fully set forth herein in their entirety.

6. Answering Paragraph 6 of the Complaint, TSE denies that BGI agreed to provide

“a portion of the work, materials and/or equipment (the ‘Work’)” for the Project, and avers that
the Services Agreement speaks for itself.

„ 7, Answering Paragraph 7 of the Complaint, TSE denies each and every allegation

8

9

10<
U*L O
LU v—I otf
m -711-1xzs-g
2»
;W .Z

11

12

13

14
CQ oz 15 therein.x Q
LU ^5* 16 Answering Paragraph 8 of the Complaint, TSE denies each and every allegation8.

17 therein.

18 Answering Paragraph 9 of the Complaint, TSE denies each and every allegation9.
19 therein.
20 Answering Paragraph 10 of the Complaint, TSE denies each and every allegation10.

21 therein.
22 Answering Paragraph 11 of the Complaint, TSE denies each and every allegation11.
23 therein.
24 Answering Paragraph 12 of the Complaint, TSE denies each and every allegation12.

25 therein.
26 / / /
27 I I I
28 I I I
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1 SECOND CAUSE OF ACTION

2 (Breach of Implied Covenant Of Good Faith and Fair Dealing)

Answering Paragraph 13 of the Complaint, TSE repeats and re-alleges and
, V

incorporates herein by reference each and every response contained in Paragraphs 1 through 12,

inclusive, as though fully set forth herein in their entirety.
Answering Paragraph 14 of the Complaint, TSE admits each and every allegation

3 13.
4

5

6 14.
7 contained therein.
8 15. Answering Paragraph 15 of the Complaint, TSE denies each and every allegation

9 therein.
10 Answering Paragraph 16 of the Complaint, TSE denies each and every allegation16.<

ai Q 1 «
LU v 11—I o#
LU

_-I 12

13
•°,coO'.

therein.
17. Answering Paragraph 17 of the Complaint, TSE denies each and every allegation

therein.
14 18. Answering Paragraph 18 of the Complaint, TSE denies each and every allegationz-LU

z® 1 c-o 15
UJ z>
1 16

therein.
THIRD CAUSE OF ACTION

17 (Unjust Enrichment)

Answering Paragraph 19 of tire Complaint, TSE repeats •and re-alleges and

incorporates herein by reference each and every response contained in Paragraphs 1 through 18,

inclusive, as though fully set forth herein in their entirety.
Answering Paragraph 20 of the Complaint, TSE is without sufficient knowledge

to form a belief as to the truth of the allegations in said paragraph and therefore denies each and

every allegation contained therein.

Answering Paragraph 21 of the Complaint, TSE denies each and every allegation

18 19.

19

20

21 20.

22

23

24 21.

25 therein.
26 Answering Paragraph 22 of the Complaint, TSE denies each and every allegation22.

27 therein.
28 I I I
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1 23. Answering Paragraph 23 of the Complaint, TSE denies each and every allegation

therein.2

3 24. Answering Paragraph 24 of the Complaint, TSE admits each and every allegation
4 therein.
5 25. Answering Paragraph 25 of the Complaint, TSE denies each and every allegation
6 therein.
7 26. Answering Paragraph 26 of the Complaint, TSE denies each and every allegation
8 therein.
9 27. Answering Paragraph 27 of the Complaint, TSE denies each and every allegation

10 therein.<
o' Cl
UJ *
m *7UJ

£ =>
•0

11 FOURTH CAUSE OF ACTION
12 (Violation of NRS 624)

Answering Paragraph 28 of the Complaint, TSE repeats and re-alleges and
incorporates herein by reference each and every response contained in Paragraphs 1 through 27,

inclusive, as though fully set forth herein in their entirety.
Answering Paragraph 29 of the Complaint, TSE responds that it calls for a legal

conclusion and that the statutes cited speak for themselves. Therefore, TSE denies each and
every allegation contained therein.

Answering Paragraph 30 of the Complaint, TSE denies each and every allegation

13 28.o too' 14ZLU
CO'

*0Z 15=p
UJ 3
5* 16 29.

17

18

19 30.
20 therein.
21 Answering Paragraph 31 of the Complaint, TSE denies each and every allegation• 31.
22 therein.
23 Answering Paragraph 32 of the Complaint, TSE denies each and every allegation32.

24 therein.
25 TSE denies any allegation not already responded to above.

TSE denies the allegations set forth in BGI’s prayer for relief.
33.

26 34.
27 I I I
28 I I I
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AFFIRMATIVE DEFENSES1

2 BGl’s claims are barred due to its failure to state facts sufficient to constitute a
cause of action upon which relief can be granted against TSE.

BGl’s claims are barred because BGI has failed to fulfill a condition precedent to
payment on its invoices, namely, that BGI provide TSE with all supporting documentation for

BGI’s invoices that may be reasonably required or requested by TSE.
BGI’s claims are barred by the doctrine of equitable estoppel. Among other

things, BGI deliberately concealed the inaccuracies, irregularities and overcharges in its

invoices to TSE for the purpose of causing TSE to not withhold payment on those invoices.
TSE was unaware of the inaccuracies, irregularities and overcharges in the invoices that BGI

submitted and relied to its detriment on said invoices when making payment. Thus, BGI
cannot now prevent TSE from challenging the substance of those invoices by arguing that
TSE did not follow the procedures set forth in NRS 624 for withholding payment to a general

contractor.

1.
3

4 2.

5

6

7 3.

8

9

10<
Q

LLI__
i *3

LU ^Iz

04

11

12
13

14zLLI

7O£rD
LLI 3

15 BGPs claims are barred by its fraudulent actions, Among other things, BGI

submitted fraudulent invoices to TSE for the purpose of causing TSE to not withhold payment

on those invoices, TSE was unaware until recently of the fraudulent nature of the invoices
that BGI submitted and relied to its detriment on said invoices when making payment. Thus,

BGI cannot now prevent TSE from challenging the substance of those invoices by arguing

, that TSE did not follow the procedures set forth in NRS 624 for withholding payment to a

general contractor.

4.
16

17

18

19

20

21

22 BGI’s claims are barred by its negligent misrepresentations. Among other

things, BGI knew or should have known that its invoices contained false and misleading

information and failed to provide TSE with sufficient information to evaluate the

reasonableness of the claimed services performed and incidental expenses incurred. TSE was

unaware until recently of the misleading nature of the invoices that BGI submitted and relied

to its detriment on said invoices when making payment. Thus, BGI cannot now prevent TSE

from challenging the substance of those invoices by arguing that TSE did not follow the
Page 5 of 19
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1 procedures set forth in NRS 624 for withholding payment to a general contractor.
Pursuant to Paragraph 2 of the Services Agreement, BGI agreed to only render

to TSB “such services as are reasonably necessary to perform the work” ordered by TSE, BGI

breached the contract and breached the covenant of good faith and fair dealing by incurring

and billing unreasonable and inflated claims for labor and incidental expenses which were not

reasonably necessary to perform the work ordered by TSE.
Pursuant to Paragraph 4(d) of the Services Agreement, TSE agreed to

reimburse BGI for its “reasonable out-of-pocket expenses that are necessary for the
performance of the Services.” The term “services” means “such services as are reasonably

necessary to perform the work” ordered by TSE. BGI breached the contract and breached the

covenant of good faith and fair dealing by incurring and billing unreasonable and inflated
claims for out-of-pocket expenses that were both unreasonable and not reasonably necessary

to perform the services ordered by TSE

BGI breached the Services Agreement and the covenant of good faith- and fair

dealing by assigning work to related entities so that it could bill additional fees and charges in

excess of the contract rates for labor and incidental expenses.
The Services Agreement contemplated BGI performing the work for a period of

over one year and work was performed for more than one year. Therefore, the statute of

frauds bars evidence of any oral agreements allegedly promising any payment or performance

not expressly required by the written contract.
10. Pursuant to Paragraph 19 of the Services Agreement, the obligations of the

Services Agreement can only be amended by a writing signed by the party to be charged.
Accordingly, any claimed oral work orders, waivers or modifications to the terms of the

written-instrument are void and unenforceable.
• > .** .

11. Pursuant to Exhibit A of the Services Agreement, TSE has no obligation to pay

for any services or incidental expenses not expressly authorized by a written Work Order

issued in writing by TSE.

2 6.
3

4

5

6
7 7.
8

9

10<

ii-J
LU
LU z 19x:z

13
i /i

15
I4J 3
1 16

8.

17 9.

18

19

20

21
22

23

24

25

26

27

28 I I I
Page 6 of 19

175



. ..5; rsin »vlBTrr»:- .̂wfc % -7*7- ~ .’>*i^rf ? '>1»»~r3Ni'.iniTrc: - •’-“.«4 \«.rv' . -*• '-'»<¥* >i-i

2:18-cv-0174f-RFB-GWF Document 4 ' Filed 09/17/18 Page 7 of 19lase

1 To the extent BGI induced TSE’s employees or other representatives to
authorize or approve unnecessary or unreasonable services or expenses, such work was
beyond the scope of the Services Agreement and TSE’s employees had no actual or apparent

authority to approve such work. • , '
Requiring TSE to pay for intentionally inflated, unnecessary or unreasonable

charges would be both procedurally and substantively unconscionable regardless of any

knowledge or consent of an employee of TSE.
BGI’s claims are barred due to its unclean hands and inequitable conduct as

Plaintiff has submitted fraudulent invoices to TSE and engaged in other fraudulent practices on

the Project.

12.

2

3

4

5 13.

6

7

8 14.
9

10<

S52 ll
HI
UJ .Z 1212

13

15. TSE promised to pay BGI promptly for any and all services and expenses that

BGI could prove were reasonably and necessarily, incurred under the terms of the Services
Agreement. To the extent BGI ultimately proves it is entitled to additional payment under the

Services Agreement, Plaintiff has failed to mitigate its alleged damages by, among other
things, being stubbornly litigious and failing and refusing to provide adequate and complete

documentation for its claims without the necessity of litigation.
16. Pursuant to Paragraph 4(a) and Exhibit A of the Services Agreement, TSE has

no obligation to pay for services or incidental expenses in excess of the not-to-exceed

(“NTE”) amount of $5 million. TSE has paid in excess of $5 million arid has no further

obligations under the Services Agreement.
17. Pursuant to Paragraph 18 of the Services Agreement, TSE’s delay in exercising

any of its rights under the Services Agreement, including but not limited to its right to demand

documentation and proof of services rendered and expenses incurred, cannot be deemed a

waiver of TSE’s rights under the Services Agreement or Nevada law.
18. BGI’s claims are barred by the equitable doctrines of laches, waiver, consent, and

O toSz 14
5« 15
LM 3

16

17

18

19

20

21

22

23

24
25

26 release.
BGI’s damages, if any, were caused by BGI’s own negligence..27 19,

I I I28
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I All possible affirmative defenses may not have been alleged herein insofar as

2 sufficient facts were not available after reasonable inquiry upon the filing of this Answer. TSE

has repeatedly requested backup documentation from BGI but BGI has generally refused to
provide the requested documentation sufficient to justify and validate its invoices. Therefore,

TSE reserves the right to amend this Answer to allege additional defenses if information

obtained during discovery warrants doing so.

20.

3

4

5

6

7
TSE’S COUNTERCLAIM8

9 Defendant TONOPAH SOLAR ENERGY, LLC (hereinafter “TSE”), by and through

its attorneys of record, the law firm of WEINBERG, WHEELER, HUDGINS, GUNN & DIAL, LLC,

hereby counterclaims, alleging as follows;

10<
0£ 0 nUJ w 11-1 12

13
§3 14

If ,5
UJ p

16

JURISDICTION AND PARTIES

Plaintiff Brahma Group, Inc. (hereinafter “BGI”), is a Nevada corporation with

its principal place of business in Salt Lake City, Utah, making BGI a citizen of Nevada and

Utah for purposes of diversity jurisdiction.
Defendant/Counterclaimant TSE is a limited liability company. Tonopah Solar

Energy Holdings II, LLC (“TSEH II”) is the sole member of TSE. TSEH II’s members are

Capital One, National Association (“Capital One”) and Tonopah Solar Energy Holdings I,

LLC (“TSEH I”). Capital One is a national banking association with its main office located in

McClean, Virginia, making it a citizen of Virginia. TSEH I’s members are Tonopah Solar I,
LLC and Tonopah Solar Investments, LLC. Tonopah Solar I, LLC’s members are Banco

Santander, SA and Inversiones Capital Global, S.A. Banco Santander, S.A. is an international

banking institution with its headquarters and principal place of business in Madrid, Spain,
making it a citizen of Spain. Inversiones Capital Global, S.A. is a subsidiary of Banco

Santander, S.A. with its principal place of business also in Spain, making it a citizen of Spain.
Tonopah Solar Investments, LLC’s members are SolarReserve CSP Holdings, LLC and Cobra

Energy Investment, LLC. SolarReserve CSP Holdings, LLC’s sole member is SolarReserve

CSP Finance, LLC. SolarReserve CSP Finance, LLC’s sole member is SolarReserve, LLC.
Page 8 of 19
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The sole member of SoIarRcserve, LLC is SolarReserve, Inc, which is a corporation formed in
Delaware with its principal place of business in Santa Monica, California, making .it a citizen
of Delaware and California. Cobra Energy Investment, LLC’s sole member is Cobra Energy

Investment Finance, LLC. Cobra Energy Investment Finance, LLC’s sole member is Cobra

Industrial Services, Inc., which is a Delaware corporation with its principal place of business in
Texas, making it a citizen of Delaware and Texas. In sum, TSB is a citizen of Spain,

Delaware, California, Texas and Virginia for purposes of diversity jurisdiction.
Jurisdiction is proper in this Court under 28 U.S.C. § 1332(a) and 28 U.S.C. §

1441 because there is complete diversity of citizenship between Plaintiff and Defendant, and
the amount in controversy, exclusive of interest, costs, and attorneys’ fees, exceeds the sum of

1

2

3

4
5

6

7

8 3.

9

10<
o' O
LU „_

J oS
LU
UJ z

*5
UJ Z.

± :0
LU p

$75,000.00.11

12 Venue is proper in this Court under 28 U.S.C. § 1391(b)(2) because a

substantial part of the events giving rise to this action occurred in Nevada,

GENERAL ALLEGATIONS

4.

13

14

15 TSE is the project developer for the Crescent Dunes Solar Energy Facility

located outside Tonopah, Nevada, a solar energy project designed to produce 110 megawatts

of electricity (“Project”).

5.
5* 16

El 17

18 While TSE is the project developer and oversees construction efforts, the

approximately 1,600 acres of land on which the Project is located is leased from the Bureau of

Land Management, of the United States Department of the Interior (“BLM”). .

The Project consists of, among other things, over 10,000 tracking mirrors called

•heliostats that follow the sun throughout the day and reflect and concentrate sunlight onto a

large receiver on top of a concrete tower. The receiver is filled with molten salt that absorbs

the heat from the concentrated sunlight and ultimately passes through a steam generation

system to heat water and produce high pressure steam which in turn is used to drive a

conventional power turbine, which generates electricity.
• 8, The Project is a public-private project that was financed by both private

• • . •
1 . ’ ‘ ‘

t

" • ‘ ' \ '
K : ‘

investors as well as by a significant loan guaranteed by the United States Department of

Page 9 of 19
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1 Energy.
TSE signed an engineering, procurement and construction (“EPC”) contract

with Cobra Thermosolar Plants, Inc. (“EPC Contractor”)? an affiliate of Cobra Energy

Investment, LLC, to construct the Project.
Construction of the Project began in or about September 2011, and in or about

December 2015, the Project reached provisional acceptance (“PA”) and began supplying

energy to NV Energy.

2 9.
3

4

5 10.
6

7

8 11. Soon after reaching PA, the Project began experiencing ahigh rate of defects.
Despite the requests of TSE, the EPC Contractor ultimately failed to correct

and/or refused to correct many of the defects on the Project.
To rectify the numerous defects, TSE hired BGI, who previously served as a

subcontractor to the EPC Contractor on the Project, to complete warranty work on the Project.
TSE and BGI entered into a contract as of February 1, 2017, to accomplish the

above purpose (“Services Agreement”).
The Services Agreement provides, among other things, that TSE will issue

work orders to BGI describing the work BGI is to perform and also provides the hourly rates

that BGI may charge for labor.
The Services Agreement also provides that for each invoice submitted by BGI

to TSE for payment, BGI must provide, among other things, “such supporting documentation

as may be reasonably required or requested by TSE.”
Many of the invoices submitted by BGI were difficult to decipher and contained

confusing information regarding the work allegedly done by BGI. However, after expending a

significant amount of time, effort and resources analyzing BGPs invoices, TSE has identified

numerous significant inaccuracies, irregularities and overcharges in BGPs invoices.
The following are among the improprieties that TSE has identified in respect of

9 12.
10<

U4-1
W -rLUZx:z

ii 13.
12

<t 3 13 14.0

“|
l.o
LU ^

14
15 15.
16

17

18 16.
19

20

21 17.
22

23

24

25 18.
26 BGI’s invoices:

BGI allowing individuals to bill excess, improper and/or unauthorized amounts27 19.
28 of time to the Project.
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1 BGI charging a 10 percent mark up to TSE for work performed on the project

by sister companies to BGI that were, therefore, not true third party subcontractors and, thus,
not entitled to an otherwise contractually permitted 10 percent mark-up.

BGI billing TSE for work performed by its sub-contractors, which was not
supported by corresponding, supporting invoices.

BGI billing for amounts with respect to which it had miscalculated its margin.
BGI billing TSE for improper equipment charges.
BGI billing TSE for 100 percent of the time BGI and its subcontractors’ were

onsite rather than taking into consideration lunch breaks and other breaks.
BGI billing against Work orders that were already closed/completed.
Upon becoming aware of the serious inaccuracies, irregularities, and

overcharges in BGPs invoices, TSE requested additional invoice backup documentation from

BGI.

20.
2

3

4 21.

5
6 22 .

7 23.
8 24.
9

10 25.<
at C

S z
x Z

e x”
LLi -<-
I I
tu 3

11 26.
12

13

14 27. TSE was entitled to request additional invoice backup documentation from BGI

under the Services Agreement.

28. The purpose of these requests was to enable TSE to determine/confirm whether

the charges reflected on the invoices were appropriate or whether they were improper

overcharges.

15

16

17

18

19 29. While BGI did provide some additional invoice backup documentation in

response to TSE’s requests for additional documentation, BGI generally refused to provide the

information requested by TSE, indicating that TSE was either not entitled to the documentation

or that the documentation that it did provide was clear on its face.

30. Standing alone, without further backup documentation in sufficient detail to

justify the charges on BGI’s invoices to TSE, the invoices are inaccurate, improper, and seek

to force TSE to pay BGI amounts to which it is not entitled,

31 . TSE is currently disputing the validity of more than $11 million of charges

invoiced by BGI out of a total invoiced amount of approximately $25 million.

32. A portion of this amount relates to invoices for which BGI has already received
Page 11 of 19
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22

23

24

25

26

27

28
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payment that contain many of the same inaccuracies, irregularities, and improprieties that TSE

has identified in the invoices it is now disputing and remain unpaid. These issues only came

to light after TSE allocated an inordinate amount of resources, resources that TSE can ill

afford, to review the charges that it is now disputing. TSE has paid BGI approximately $13

million with respect to these prior invoices.
33. TSE is entitled to a declaration from the Court that it is not required to pay BGI

for the amounts in the unpaid invoices that are inaccurate, irregular, and constitute improper

overcharges by BGI.

1

2

3

4

5

6

7

8

9 BGI is liable to TSE for the amounts BGI has overcharged TSE on invoices that

were previously paid by TSE as well as all other direct and consequential damages flowing

from BGI’s improper overcharges, including, attorneys’ fees and costs.

34.
10<

o' Q

ui
LU ^IZ

Ui.z.
03 77

1.1
FIRST CLAIM FOR RELIEF12

(Breach of Contract)

35, TSE repeats and realleges the allegations contained in the preceding paragraphs

of this Counterclaim as though fully set forth herein.
36. On February 1,2017,TSE and BGI entered into the Services Agreement, which

is a valid contract.

13

14
Oz 15

L U 3
5= 16m 17

TSE has satisfied all of its obligations under the Services Agreement.
BGI breached the Services Agreement by, among other things, submitting

invoices to TSE that were replete with inaccuracies, irregularities and overcharges.
BGI breached the Services Agreement by, among other things, refusing to

provide TSE with reasonable supporting documentation for the invoices which BGI submitted
• • • ‘ ’ • . \ '• ‘ ;

for payment and which TSE determined contain inaccuracies, irregularities and overcharges.
As a direct and proximate result of BGI’s breaches, TSE has been damaged in

amount in excess of $75,000.00, plus any costs, fees, or interest associated with pursuing

this claim.

18 37.
19 38.
20 .

21 39.
22

23

24 40.
25 an

26

I I I27

I I I28
V.
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1 SECOND CLAIM FOR RELIEF

(Contractual Breach of the Implied Covenant ojf Good Faith and Fair Dealing)

TSE repeats and realleges the allegations contained in the preceding paragraphs

of this Counterclaim as though fully set forth herein.
Implied in the Services Agreement is an obligation of good faith and fair

2

3 41.
4

5 42.
6 dealing.

BGI breached the implied covenant of good faith and fair dealing by, among

other things, submitting invoices to TSE that were filled with inaccuracies, irregularities and

overcharges,

7 43.
8

9

10 BGI breached the implied covenant of good faith and fair dealing by, among

other things, refusing to provide TSE with reasonable supporting documentation for the

invoices which BGI submitted for payment and which TSE determined contain inaccuracies,
irregularities and overcharges.

BGI breached the implied covenant of good faith and fair dealing by, among

other things, supplying alleged supporting information for its invoices that was confusing and

indecipherable and likely provided for the purpose of disguising the inaccuracies, irregularities

and overcharges in the invoices.
TSE’s justified expectation that it was receiving accurate invoices from BGI

that could be supported by reasonable backup documentation has been denied.
As a direct and proximate result of BGPs breach, TSE has been damaged in an

amount in excess of $75,000.00, plus any costs, fees, or interest associated with pursuing this

claim.

44.<

UJ v
_

J °o
LU 45.
X .Z

2S
±, Q
LU Z>

11

12

13

14 45.

15

16

H 17

18 46.

19

20 47.

21
22

THIRD CLAIM FOR RELIEF
(Declaratory Relief)

48. TSE repeats and realleges the allegations contained in the preceding paragraphs

of this Counterclaim as though fully set forth herein.

49. BGI is not entitled to any payment on the current outstanding unpaid invoices
• 1 ‘ " " ’ ' . i ‘ ' . _

• . ' ‘ •• ; : ’

as those invoices are replete with inaccuracies, irregularities and overcharges and include

. Page 13 of 19 . \
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24

25

26

27
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1 charges that are not supported by backup documentation.
50. The actions of BGI are unilateral and unauthorized.
51. TSE is entitled to declaratory relief concerning its rights under the Services

Agreement, namely that no further payment is due to BGI.
52. The interests of TSE and BGI are adverse regarding this justiciable controversy.
53. The issues are ripe for judicial determination because they present an existing

controversy and harm is likely to occur in the future without the Court’s adjudication of the

Parties’rights.

2

3

4
5

6

7

8

FOURTH CLAIM FOR RELIEF9
10 (Unjust Enrichment/Quantum Meruit)

TSE repeats and realleges the allegations contained in the preceding paragraphs

of this Counterclaim as though fully set forth herein,

55. This cause of action is being pled in the. alternative.
56. BGI submitted invoices to TSE that were replete with inaccuracies,

irregularities and overcharges.

57. TSE, in reliance on BGPs representations that these invoices were accurate,
paid BGI the amounts requested in the invoices, and thereby conferred a benefit on BGI.

58. BGI accepted, appreciated and retained the benefit of TSE’s payments on these

inaccurate, irregular and inflated invoices.
59. BGI knew or should have known that TSE would never have paid the invoices

had it been aware that the invoices were replete with inaccuracies, irregularities and

overcharges.

<
o' jQ
LU *—I 0$
W -7LU Z
X z

2;
11

UJ Z>

11 54.

12

13

14

15

16

17

18

19
20

21

22
23 60. It would be inequitable and against the fundamental principles of justice to

allow BGI to retain the benefit of TSE’s payments on the aforementioned invoices

61. BGI has been unjustly enriched to the detriment of TSE.
24

25

26 I I I

27 I I I

I I I28
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FIFTH CLAIM FOR RELIEFI

(Fraudulent/Intentional Misrepresentation)

62. TSE repeats and realleges the allegations contained in the preceding paragraphs

of this Counterclaim as though fully set forth herein.
has submitted numerous invoices that contain fraudulent

misrepresentations regarding the amount of money BGI was due from TSE for work BGI
performed on the Project.

64. For example, the Services Agreement provides that BGI may add a 10 percent

mark up for work done by third parties.
65. BGI falsely represented to TSE that its sister companies, Liberty Industrial

(“LI9*) and JT Thorpe (“ITT”), were true third parties when BGI submitted invoices seeking a

10 percent markup for LI and JTT. The invoices for LI appeared on BGI invoices beginning

March 24, 2017, and continued to appear on BGI invoices until May 18, 2018. In total, LI
invoices appeared on 50 BGI invoices. The timecards for LI were signed by Clay Stanaland or

Tiffanie Owen, BGI employees. The invoice for JTT appeared on the BGI invoice dated April

11, 2018. The invoice for JTT did not appear to be signed by a TSE or BGI representative. All

of the referenced BGI invoices were signed by David Zimmerman* BGI Vice President and

General Counsel.

2

3

4
5 63. BGI

6

7

8

9
10<
l l_

» ©a
LU Z.
X z , .12

-13
2 «z J4LU

z°± a . 15
Hi

16

17

18

19. BGI knew the invoices for LI and JTT were false when it submitted them

because, among other things, BGI was aware of the Services Agreement’s language only

permitting a 10 percent mark-up for true third parties and because BGI was aware that LI and

JTT were its sister companies and not true third parties,
• - i

As another example, upon information and belief, BGI falsely represented that
certain work billed against Work Order 18811 pertained to the work contemplated by that

work order.

66.

20

21

22

23 67.
24
25

, Upon information and belief, the work contemplated by Work Order 18811 was26 68.
completed on December 13, 2017, yet BGI continued to fraudulently bill against that work27

28 order until late January 2018.
Page 15 of 19
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1 69. BGI knew that its representations that its work fell under Work Order 18811

were false because BGI had informed TSE that the work order was complete prior to

continuing to bill additional work to that work order.
70. In addition, BGI falsely represented to TSE that BGI personnel time and

subcontractor personnel time was within the scope of Work Order 10131 by submitting

invoices billing personnel time to that work order despite knowing that Work Order 10131 was

to be used exclusively for BGI’s morning safety meetings. BGI billed TSE against Work

Order 10131 on BGI invoices dated March 31, 2017, July 25, 2017, November 17, 2017,

December 6, 2017 and December 7, 2017. The BGI timecards were signed by Clay Stanaland,

a BGI employee, and all BGI invoices were signed by David Zimmerman, BGI Vice President

and General Counsel.
71. BGI knew that its representations that it was appropriate to bill time relating to

BGI personnel and subcontractor personnel to Work Order 10131 were false because BGI

knew that Work Order 10131 was to be used only for the morning safety meetings.

72. BGI made the above described false representations in order to induce TSE to

pay BGI amounts to which BGI knew it was not entitled.
73. TSE justifiably relied on BGfs false representations in making payments to

2

3

4

5

6

7
8

9

10<

SS “ li__
I °6UJ -rLU Z 10

xZ AZ

^aO vl3
O

z 14LU

II
UJ D

•15

16

17

BGI.18

TSE has been damaged by BGPs fraudulent misrepresentations in an amount in

excess of $75,000.00, plus any costs, fees, or interest associated with pursuing this claim.
In making these fraudulent misrepresentations to TSE, BGI acted with

malice/implied malice and conscious disregard for TSE’s rights. As such, TSE is entitled to an
• *.

award of punitive damages pursuant to NRS 42.005.

While TSE believes it has meet the pleading standard under Nev. R. Civ. P.

9(b), TSE avers, that, in the alternative, the relaxed pleading standard set forth in Rocker v.

KPMG LLP, 122 Nev. 1185, 1195, 148 P..3d 703, 709 (2006), overruled on other grounds by

Buzz Stew, LLCv. City o/ N. Las Vegas, 124 Nev. 224, 181 P.3d 670 (2008), applies .

19 74.
20

75.21

22

23

24 76.

25

26

27

28 / / /

Page 16 of 19

185



' 'W -"A> »'«8*̂ JVl -v- ftnnf« r M> *v]r.'TH*" TM> •NL'tfw^jr I'masczy: -'>»*,.t <-,,-v

_ „v'
ase 2:18-cv-01747-RFB-GWF Document 4 Filed 09/17/18 Page 17 of 19(

1 TSE cannot plead fraud with more particularity because the required back up
•information for BGI’s invoices is solely in BGI’s possession and cannot be secured without

formal legal discovery.

77.
2

3

4 BGI has refused, despite repeated requests from TSE, to produce the

information that would allow TSE to plead fraud with more particularity.

SIXTH CLAIM FOR RELIEF

78.
5

6

7 (Negligent Misrepresentation)

79. TSE repeats and realleges the allegations contained in the preceding paragraphs

of this Counterclaim as though fully set forth herein.

80. BGI supplied false information to TSE and made false representations to TSE,

as detailed more fully in the above paragraphs of this Counterclaim.
81. BGI supplied this false information and made these false representations to TSE

because BGI had a pecuniary interest in inducing TSE to pay BGI amounts to which BGI was

not entitled.

8

9

10<
O' Q
111_

i <*
LU
X Z

2»

1!
LU =>

11

12

13 =
14
15 TSE justifiably relied on BGI’s false representations in making payments to82

16 BGI.
BGI failed to exercise reasonable care or competence in obtaining and/or

communicating the aforementioned false information to TSE.
TSE has been damaged by BGI’s negligent misrepresentations in an amount in

excess of $75,000.00, plus any costs, fees, or interest associated with pursuing this claim.
WHEREFORE, TSE prays for relief as follows:

Dismissal of Plaintiff s Complaint with prejudice;

For judgment in favor of TSE and against BGI on all claims asserted herein;

.For actual, compensatory, and consequential damages in an.amount in excess

17 83.

18

19 84.
20

21

22 1.
23 2 .

24 3.
of $75,000.00;25

For pre- and post-judgment interest on any money judgment;

For an award of attorneys’ fees and court costs incurred herein;

For punitive damages under NRS 42.005 for BGI’s malice/implied malice and

Page 17 of 19
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27 5.
28 6 .
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1 conscious disregard of TSE’s rights; and

For such further relief as the Court may grant.

DATED this 17th day of September 2018.
2 7.
3

4
5 D. Lec^Rpbtjrts, Jr., Esq.

Colby L: Balkenbush, Esq.
WEINBERG, WHEELER, HUDGINS,
GUNN & DIAL, LLC
6385 S. Rainbow Blvd., Suite 400
Las Vegas, NV 89118

Attorneys for Defendant/Counterclaimant
Tonopah Solar Energy, LLC

6

7

8

9

10<
lir: 06
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16

13;

15

17

18

19

20

21
22

23

24
25
26

27

28
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CERTIFICATE OF SERVICE
I hereby certify that on the 17th day of September, 2018, a true and correct copy of the

foregoing DEFENDANT TONOPAH SOLAR ENERGY, LLC’S ANSWER TO BRAHMA
GROUP, INC’S COMPLAINT AND COUNTERCLAIM AGAINST BRAHMA was served
by e-service, in accordance with the Electronic Filing Procedures of the United States District
Court, to the following:

I

2

3
4

5
6

7 Richard L. Peel. Esq.
Eric B. Zimbelman, Esq.
Ronald J. Cox, Esq.
P.eel Brimley, LLP
3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074
rcox@peelbrimley.com
Attorneys for Plaintiff Brahma Group, Inc.

8

9

10<
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11

12

13

£ ' f c s H /Y A (AAS—
An employee of WEINBERG, WHEELER, HUDGINS
GUNN & DIAL, LLC

14

15
16

17

18

19

20
21

22

23

24

25

26

27

28
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1 RICHARD L. PEEL, ESQ,
Nevada Bar No. 4359
ERIC B. ZIMB.ELMAN, ESQ.
Nevada Bar No. 9407
PEEL BRIMLEY LLP
3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Telephone: (702) 990-7272
Facsimile: (702) 990-7273
rneel@peel brirnlev.com
ezimbelman@Dcclbiimlev.com
Attorneys for Plaintiff
BRAHMA GROUP, INC.

2

3

4

5

6

7

8

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

BRAHMA GROUP, INC., aNevada Corporation, CASE NO.: 2 -.18-CV-01747-RFB-GWF

Plaintiff,

9

10

11rno t-rs
12J r- o

jii „ t-o
vs.

13 TONOPAH SOLAR ENERGY, LLC„ a Delaware
Limited Liability Company; DOES I through X; and
ROE CORPORATIONS I through X,

FIRST AMENDED COMPLAINT
14

« g Z"i g p

»4 CTs
$

15 Defendants,

16 TONOPAH SOLAR ENERGY, LLC a Delaware
limited liability company; DOES I through X; and
ROE CORPORATIONS I through X,17rn ofO

18 Counterclaimant,

19 vs.
20 BRAHMA GROUP, INC., aNevada corporation

21 Counterdefendant.
22

Plaintiff, BRAHMA GROUP, INC. (“BGI”), by and through its attorneys of record, the

law firm of PEEL BRIMLEY LLP, as and for its First Amended Complaint (“Amended

Complaint”).against the above-named Defendants complains, avers and alleges as follows:

23

24

25

III26

III27

III28
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1 THE PARTIES
2 BGI is and was at all times relevant to this action (i) a Nevada limited liability

company, duly authorized and qualified to do business in the state of Nevada, and (ii) a contractor,
holding a Nevada State Contractor’s license, which license is in good standing.

BGI is informed, believes and therefore alleges that Defendant Tonopah Solar

Energy, LLC ;(“TSE”) is and was at all times relevant to this action a foreign limited liability

corporation, duly authorized to conduct business in Nevada.

1.
3

4

5 2.
6

7

8 BGI does not know the true names of the individuals, corporations, partnerships

and entities sued and identified in fictitious names as DOES I through X and ROE

CORPORATIONS I through X (collectively, “Doe Defendants”). BGI alleges that such Doe

Defendants are responsible for damages suffered by BGI as more fully discussed under the claims

for relief set forth below. BGI will request leave of this Honorable Court to amend this Complaint

to show the true names and capacities of each such fictitious Doe Defendant when BGI discovers

such information.

3.
9

10

11fO
O l'-o
Cjj ®S® o\

^ » Sy 0''

a O n

12

13

14
FIRST CAUSE OF ACTION15 (Unjust Enrichment)

16 BGI repeats and realleges each and every allegation contained in the preceding

paragraphs of this Amended Complaint, incorporates them by reference, and further alleges as

follows:

4.
17

18

19 BGI provided a portion of the work, materials and/or equipment (the “Work”) for

or relating to the.Crescent Dunes Solar Power Plant (the “Work of Improvement”) located in or

near Tonopah,Nevada.

5.
20

21

22 BGI furnished the Work for the benefit of and/or at the specific instance and request6.
23 ofTSE.
24 TSE accepted, used and enjoyed the benefit of the Work.

TSE knew or should have known that BGI expected to be paid for the Work.

BQI is owed an amount in excess of Twelve Million Eight Hundred Thousand and

No/100 Dollars ($12,800,000- the “Outstanding Balance”) from TSE for the Work.
BGI has demanded payment of the Outstanding Balance.

7.
25 8.
26 9.
27

28 1.0.

Page 2 of 4
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1 To date, TSE has failed, neglected, and/or refused to pay the Outstanding Balance,

TSE has been unjustly enriched, to the detriment of BGI.

BGI has been required to engage the services of an attorney to collect the

Outstanding Balance, and BGI is entitled to recover its reasonable costs, attorney’s fees and

interest therefor,

WHEREFORE, BQI prays that this Honorable Court:

Enters judgment against TSE in the amount of the Outstanding Balance;

Enters a judgment against TSE for BGI’s reasonable costs and attorney’s fees

incurred in the collection of the Outstanding Balance, as well as an award of interest thereon;

For such other and further relief as this Honorable Court deems just and proper in

11.
2 12.
3 13.

4

5

6

7 1.
8 2.

9

10 3.
11 the premises.

© l<
©c* —.. E18

J jr > x

Dated this T S day of September, 2018.12

13 PEEL BRIMLEY LLP
14

O -riggsu is fcj' t-'« ©

15
RICHARD L. PEEL,
Nevada Bar No. 4359
ERIC B. ZIMBELMAN, ESQ.
Nevada Bar No. 9407
3333 E. Serene Avenue, Suite 200
Henderson* Nevada 89074-6571
Telephone: (702) 990-7272
rpcel@peelbnmlev.com
ezinibelman@peelbrimley.com
Attorneys for Plaintiff
BRAHMA GROUP, INC.

Q.
16

r'l »
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18

19

20

21

22

23

24

25

26

27

28
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1 CERTIFICATE OF SERVICEi

Pursuant to Fed, R, Civ. P. 5,1certify that I am an employee of PEEL BRIMLEY LLP, I
am over the age of eighteen years, and not a party to the within action. My business address is
3333 E‘. Serene Ave, Suite 200, Henderson, NV 89074. On September 25, 2Q18, 1 served the
within document(s):

2

3

4

5

6 FIRST AMENDED COMPLAINT
7' to be served as follows:

X By CM/ECF Filing - with the United States District Court of Nevada, I
electronically filed with the Clerk of Court using CM/ECF which will send
notification of such iiling(s) to the attomey.(s) and/or party(ics) listed below.
By Facsimile Transmission at or about
was reported as complete and without error. A copy of the transmission report,
properly issued by the transmitting machine, is attached. The names and facsimile
•numbers of the persons) served as set forth below.
By placing a true copy of the document(s) listed above for collection and mailing
following the firm’s ordinary business practice in a sealed envelope with postage
thereon fully prepaid for deposit in the United States mail at Las Vegas, NV,
addressed as set forth below.

to the attomey(s) and/or party(ies) listed below at the address and/or facsimile number indicated
below:

8

9

on that date. The transmission10
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13

15

D. Lee Roberts, Jr., Esq. (NV Bar No. 8877)
Colby L. Balkenbush, Esq. (NV Bar No. 13066)
WEINBERG, WHEELER, HUDGINS,
GUNN & DIAL, LLC
6385 S. Rainbow Blvd,, Suite400
Las Vegas, NV 89118
Telephone: (7.02) 938-3838
lroberrs(a)M'whgd.com
cbalkenbush(3t\vwhzd.com
Attorneys for Defendant
Tonopah Solar Energy, LLC
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20
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24

An employee of PEEL BRIMLEY LLP25

26

27

28
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RICHARD L. PEEL, ESQ.
Nevada Bar No. 4359
CARY B. DOMINA, ESQ.
Nevada Bar No, 10567
RONALD J.COX, ESQ.
Nevada Bar No. 12723
PEEL BRIMLEY LLP
3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Telephone: (702) 990-7272
Facsimile: (702) 990-7273
rpcel@neelbrimlev.com
cdomina@.peelbrimlev.com
rcox@aeeIbrimlev.com
Attorneys for Plaintiff
BRAHMA GROUP, INC.

1

2

3

4

5

6

7

8

9

10
UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA
BRAHMA GROUP, INC., a Nevada Corporation, CASE NO.:2:18-CV-01747-RFB-GWF

Plaintiff,
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12

13
vs.

14
BRAHMA GROUP, INC.’S MOTION

FOR STAY, OR IN THE
ALTERNATIVE, MOTION TO

AMEND COMPLAINT

TONOPAH SOLAR ENERGY, LLC, a Delaware
Limited Liability Company; DOES I through X; and
ROE CORPORATIONS I through X,

15

16
Defendants.3 SM c, 17

TONOPAH SOLAR ENERGY, LLC a Delaware
limited liability company; DOES I through X; and
ROE CORPORATIONS I through X,

Counterclaimant,

18

19

20
vs.

21
BRAHMA GROUP, INC., a Nevada corporation

22
Counterdefendant

23

24
Plaintiff, BRAHMA GROUP, INC. (“Brahma”), a Nevada corporation, by and through its

attorneys, the law firm of Peel Brimley LLP, hereby submits its Motion for Stay, or in the

Alternative Motion to Amend Complaint (“Motion”).

25

26

27

28
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1 This Motion is made and based on the following Memorandum of Points and Authorities,
the pleadings, declarations and papers on file in this case (the “Case”), and any argument that the

Court may entertain in this matter.
/ ^ day of October, 2018.

2

3

4 Dated this

5 PEEL BRIMLEY LLP
6

7
RICHARD L. PEEL, ESQ.
Nevada Bar No.4359
CARY B. DOMINA, ESQ.
Nevada Bar No. 10567
RONALD J. COX,ESQ.
Nevada Bar No.12723
3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Telephone: (702) 990-7272
rpeel@peelbrimleyxom
ezimbelmfln@peelbrimleyxom
Attorneys for Plaintiff
BRAHMA GROUP, INC.
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14
MEMORANDUM OF POINTS & AUTHORITIES IN SUPPORT OF MOTION FOR

STAY. OR IN THE ALTERNATIVE. MOTION TO AMEND COMPLAINT15»j3filgg
a «2.CO M
K ®to

16
L INTRODUCTION

17
This Case presents the Court with one of those rare instances where all factors for a

Colorado River stay are satisfied, allowing the Court to stay this Case to promote “wise judicial

administration and conserve judicial resources and a comprehensive disposition of litigation.”
This Case represents a duplication of a case TSE first commenced (as Plaintiff) against

Brahma on June 1, 2018 in the Fifth Judicial District Court of Nye County (the “Nye County

Court”) when it sought to expunge the Brahma Lien (defined below) recorded against TSE’s Work

of Improvement (defined below). Indeed, the Nye County Court Judge has already ruled on

dispositive issues that pertain to the subject matter of this Case and the Nye County Court is in the

best position to proceed with the adjudication of all disputed matters that pertain to this Case, none

of which present federal questions for the Court to resolve.

18
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24
25

26
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1 Accordingly, the Court should grant this Motion and stay this Case pending the outcome of

the Action TSE commenced (as Plaintiff) before the Nye County Court. In the alternative, should

this Court be inclined to deny the Motion, Brahma respectfully requests that it be permitted to
amend.its Complaint.

2

3

4

5 EL STATEMENT OF FACTS
6

The Work of Improvement.
TONOPAH SOLAR ENERGY, LLC, a Delaware limited liability company (“TSE”), is the

owner of the Crescent Dunes Solar Energy Project constructed on certain real property located in
Nye County, Nevada (the “Work of Improvement”).

On or about February 1, 2017, TSE entered a Services Agreement (“Agreement”) with

Brahma,1 whereby Brahma agreed to provide on a time and material basis, certain work, materials,

and equipment (collectively, the “Work”) for the Work of Improvement. Brahma provided the

Work for the Work of Improvement and TSE has failed to fully pay Brahma for such Work.
The Brahma Lien and the Brahma Surety Bond.

Because of TSE’s failure to fully pay Brahma for its Work, Brahma caused anotice of lien
(“Original Lien”) to be recorded on April 9, 2018 with the Nye County Recorder as Document No.
890822 against the Work of Improvement.2

Thereafter, the Original Lien was amended and/or restated on several occasions and

ultimately increased to $12,859,577.74, when Brahma caused its Fourth Amended Notice of Lien

(“Fourth Amended Lien”) to be recorded on September 14, 2018 with the Nye County Recorder

as Document No. 899351.3 Brahma’s Original Lien and the amendments and restatements thereto,
including the Fourth Amended Lien are referred to collectively herein as the “Brahma Lien.”

In an attempt to replace the Work of Improvement as security for the Brahma Lien with a

surety bond, Cobra Therraosolar Plant, Inc., a Nevada corporation (“Cobra”)4 and the original

general contractor that TSE hired to construct the Work of Improvement, caused a surety bond to

A copy of the Agreement is attached hereto as Exhibit 1.
2 A copy of the Original Lien is attached hereto as Exhibit 2.

True and correct copies of Brahma’s First Amended Lien, Second Amended Lien, Third Amended Lien and Fourth
Amended Lien are attached hereto as Exhibits3, 4,5and 6, respectively.
4 An affiliate of Cobra possesses an indirect ownership interest in TSE.
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1 be recorded with the Nye County Recorder’s Office on September 6, 2018, as Document No.
898974 (the “Brahma Surety Bond”).The Brahma Surety Bond (i) was issued by American Home

Assurance Company, as surety (“Surety”) on August 15, 2018, (ii) identifies Cobra, as principal

(“Principal”), and (iii) was in the amount of $10,767,580.00.
At Brahma’s request and in compliance with Nevada law, Cobra caused the Penal Sum of

the Surety Bond to be increased to $19,289,366.61 or 1,5 times the amount of Brahma’s Fourth

Amended Lien by causing a Rider to the Surety Bond (the “Brahma Surety Bond Rider”) to be

recorded on October 9, 2018 with the Nye County Recorder’s Office as Document No. 900303.6
The Brahma Surety Bond and the Brahma Surety Bond Rider are collectively referred to herein as
the “Brahma Surety Bond.”

C. The H&E Lien and the H&E Surety Bond.
On May 15, 2018, H & E Equipment Services Inc., a Delaware Corporation and one of

Brahma’s suppliers for the Work of Improvement, caused a notice of lien to be recorded with the

Nye County Recorder as Document No. 892768 in the amount of $477,831.40 (the “H&E Lien”).
To replace the Work of Improvement as security for the H&E Lien, on September 6, 2018,

Cobra caused a surety bond to be recorded with the Nye County Recorder’s Office as Document

No. 898975 (the “H&E Surety Bond”). The H&E Surety Bond (i) was issued by American Home

Assurance Company, as surety (“Surety”) on August 15, 2018, (ii) identifies Cobra, as principal

(“Principal”), and (iii) is in the amount of $716,741.IQ.7

Because TSE has failed to fully pay Brahma, H&E has not been fully paid and Brahma

understands that H&E intends to pursue claims against Brahma.

2
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I I I
25

26 5 A true and correct copy of the Brahma Surety Bond is attached hereto as Exhibit 7.
6 A true and correct copy of the Brahma Surety Bond Rider is attached hereto as Exhibit 8.
7 A true and correct copy of the H&E Surety Bond is attached hereto as Exhibit 9. It should also be noted that (i)
American Home Assurance Company is the surety on both the Brahma Surety Bond and the H&E Surety Bond and is
referred to herein as the “Surety,” and (ii) Cobra is identified as the principal on both the Brahma Surety Bond and ihe
H&E Surety Bond and is referred to herein as the “Principal."
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1 To Expunge the Brahma Lien, TSE, as the Plaintiff, First Commenced an
Action in Nye County Against Brahma, the Defendant

On June 1, 2018, TSE, as plaintiff, commenced an action in Nye Count as Case No, CV

39348 (the “Nye County Action”), seeking to expunge the Brahma Lien from the Work of

Improvement by filing a Motion to Expunge Brahma Group, Inc/s Mechanic’s Lien (the “Motion

to Expunge”).8 The Nye County Action was assigned to the Honorable Steven Elliot, a senior Judge

with Washoe County, who (i) previously presided over extensive litigation involving the

construction of the Work of Improvement, and (ii) is very familiar with the Work of Improvement.

see [Case No, CV-36323 titled Helix Electric of Nevada, LLC v. Cobra Thermosolar Plants, Inc.;
Tonopah Solar Energy LLC et. al\ see also, Case No. 35217 titled Merlin Hall dba Mt. Grant

Electric v. Cobra Thermosolar Plants, Inc.; Tonopah Solar Energy, LLC, et. al.]
At a hearing held on September 12, 2018 (the “September 12 Hearing”), Judge Elliot denied

TSE’s Motion to Expunge. Following the September 12 Hearing, the parties submitted competing

orders for the Nye County Court to sign and enter. Since Brahma was the prevailing party at the

September 12 Hearing, Brahma intends to file a motion for an award of attorney’s fees and costs

pursuant to NRS 108.2275(6), once an order denying the TSE Application is entered.9 The motion

for attorney’s fees and costs must necessarily be heard by the Nye County Court.

D.
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17
Based on a Mistaken Interpretation of the Agreement, Brahma Filed an Action
Against TSE in Clark County Nevada, Which TSE Removed to Federal Court
Based on Diversity Jurisdiction Only.

Based on a mistaken belief that Section 24 of the TSE/Brahma Agreement required it to

pursue its contract-based claims in Clark County, Nevada, Brahma filed a Complaint on July 17,

2018, against TSE for breach of contract, unjust enrichment, and violation of NRS Chapter 624 in

the Eighth Judicial District Court of Nevada (the “Clark County Action”).10

E.18

19

20

21

22

23

24 III
25 III
26

A true and correct copy of TSE’s Motion to Expunge is attached hereto as Exhibit 10.
9 When the court finds a prevailing lien claimant’s notice of lien is not frivolous and was made with reasonable cause,
the court must award to such prevailing lien claimant the costs and reasonable attorney’s fees it incurred to defend the
motion. See, NRS 108.2275(6)(c).
10 A true and correct copy of Brahma’s Complaint filed in the Clark County Action is attached hereto as Exhibit 11.
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Notably, Section 24 of the Agreement reads, “[Brahma] submits to the jurisdiction of the

courts in such state, with a venue in Las Vegas, Nevada, for any action or proceeding directly or

indirectly arising out of this Agreement.”
In Am. First Federal Credit Union v. Soro, 131 Nev. Adv. Op. 73, 359 P. 3d 105 (Nev.

2015), the Nevada Supreme Court found that:

1

2

3

4

5

6 Clauses in which a party agrees to submit to jurisdiction are not necessarily
mandatoiy. Such language means that the party agrees to be subject to that
forum’s jurisdiction if sued there. It does not prevent the party from bringing suit
in another forum. The language of a mandatory clause shows more than that
jurisdiction is appropriate in a designated forum; it unequivocally mandates
exclusive jurisdiction. Absent specific language of exclusion, an agreement
conferring jurisdiction in one forum will not be interpreted as excluding
jurisdiction elsewhere.
Based on the reasoning of the Am. First Federal Credit Union Court, the forum selection

clause contained in Section 24 of the parties’ Agreement is “permissive” and “does not require” the

parties to resolve their contract claims in Las Vegas, Nevada.Rather, Section 24 allows Brahma to

bring such claims in the Nye County Action along with Brahma’s mechanic’s lien foreclosure

complaint (discussed below).
On September 10, 2018, TSE removed the Clark County Action to Federal Court based on

diversity jurisdiction only (the “Federal Action”).
On September 17, 2018, TSE filed its Answer and Counterclaim against Brahma in the

Federal Action alleging the following state law causes of action: (i) Breach of Contract; (ii) Breach

of the Implied Covenant of Good Faith and Fair Dealing; (iii) Declaratory Relief; (iv) Unjust

Enrichment; (v) Fraudulent/Intentional Misrepresentation; and (vi) Negligent Misrepresentation.

On September 25, 2018, Brahma filed its First Amended Complaint in the Federal Action

wherein it removed all causes of action against TSE except for its Unjust Enrichment claim.
On October 5, 2018, Brahma filed its Answer to TSE’s Counterclaim in the Federal Action.

On October 9, 2018, TSE filed its Answer to Brahma’s First Amended Complaint in the

Federal Action.

Finally, on October 10, 2018, the Parties filed a Joint Status Report in the Federal Action.
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With the exception of TSE’s improper Jury Demand (which TSE has agreed to withdraw)

and its Removal Statement, no other filings have taken place in the Federal Action,

1

2

3 Brahma Filed an Action to Foreclose on the Brahma Lien in the Nye County
Action.

Because the Nye County Court had already ruled on the validity of the Brahma Lien and

was well acquainted with the facts of the case, Brahma (as the defendant in Case No. CV 39348)

filed its Mechanic’s Lien Foreclosure Complaint in the Nye County Action on September 21,

2018,11 as required by NRS 108.239(1).12

Also, on September 21, 2018, because the amount of the Brahma Surety Bond did not

comply with NRS 108.2415, Brahma filed (in the Nye County Action) its (i) Petition to Except to

the Sufficiency of the Bond, and (ii) Petition to Compel Increase of the Amount of the Bond (the

“Petition”). Assuming the Surety Bond Rider Cobra recently recorded complies with NRS

108.2415, Brahma intends to withdraw its Petition.
On September 25, 2018, Brahma filed in the Nye County Action its (i) First Amended

Counter-Complaint and included therein its contract-based claims against TSE, and (ii) Third-
Party Complaint asserting a claim against the Surety, the Brahma Surety Bond and Cobra, as

Principal.13

F.
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Brahma also understands that H&E intends to bring in the Nye County Action, (i) contract-
based claims against Brahma, and (ii) claims against the Surety, the H&E Surety Bond and Cobra,

as Principal,

IS

19

20
III. LEGAL ARGUMENT21

The Court Should Stay this Action Under the Colorado River Abstention
Doctrine.

Because the Parties are proceeding with parallel litigation in the Nye County Action, the

Court should stay this removed civil action under the Colorado River Abstention Doctrine, thereby

allowing the Nye County Court and the Nye County Action to efficiently resolve this duplicative

A.22

23

24

25

26
11 A true and correct copy of the Mechanic’s Lien Foreclosure Complaint is attached hereto as Exhibit 12.
12 In pertinent part, NRS 108.239(1) states, “A notice of lien may be enforced by an action in any court of competent
jurisdiction that is located within the county where the property upon which the work of improvement is located ...”
13 A true and correct copy of the First Amended Counter-Complaint and Third-Party Complaint is attached hereto as
Exhibit 13.
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dispute. The Colorado River doctrine requires a federal court to abstain in favor of a concurrent

state court proceeding where necessary to promote “wise judicial administration, conservation of

judicial resources, and comprehensive disposition of litigation.” Southwest Circle Group, Inc. v.
Perini Building Company, 2010 WL 2667335 *2 (D. Nev. June 29, 2010) (citing Nakash v.
Marciano, 882 F.2d 1411, 1415 (9th Cir. 1989). The doctrine is designed to avoid piecemeal

litigation and to prevent inconsistent results. Colorado River Water Conservation Dist. v. United

States, 424 U.S. 800, 817 (1976). For the federal court to abstain, there must be a parallel or

substantially similar proceeding in state court. Commercial Cas. Ins. Co. v. Swarts, Manning &

Associates, Inc.,616 F.Supp.2d 1027,1032-33 (D. Nev.2007)(citing Security Farms v, Inti Broth

of Teamsters, Chauffers, Warehousemen & Helpers, 124 F.3d 999, 1009 (9th Cir. 1997)(“Inherent

in the concept of abstention is the presence of a pendent state action in favor of which the federal

court must, or may abstain”).
However, exact parallelism in the litigation is not required, only that the two proceedings be

“substantially similar.” Nakash, 882 F.2d at 1411. “Suits are parallel if substantially the same

parties litigate substantially the same issues in different forums.” Security Farms, 124 F.3d at 1033

(citing New Beckley Min. Corp. v. Inti Union, United Mine Workers of America, 946 F.2d 1072

(4th Cir. 1991).
To determine whether the state court and federal court cases are “substantially similar,” the

court’s emphasis has been on substantial party identity, transactional identity, and substantial

similarity of claims. See, e.g, Jesus Garcia v. County of Contra Costa,2015 WL 1548928, at *2

(N.D. Cal. 2015) (“both actions seek relief based on the same event and are alleged against the

same defendants”);Southwest Circle Group Inc., 2010 WL 2667335 at *2(concluding proceedings

were “substantially similar” where they arose “from the same underlying dispute”); Commercial

Cas. Ins. Co, 616 F.Supp.2d at 1033 (deeming cases to be substantially similar where they “arise

out of the conduct of the respective parties” and “called into question the same conduct”). To

determine whether contemporaneous, concurrent state and federal litigation exists, the Court must

look to the point in time when the party moved for its stay under Colorado River. FDIC v. Nichols,

885 F.2d 633, 638 (9th Cir. 1989).
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This case satisfies the standards for a Colorado River stay to promote “wise judicial

administration and conserve judicial resources and comprehensive disposition of litigation.” The

NyeCounty Action and Federal Action are substantially similar,contemporaneous,concurrent state

and federal cases. Seneca Ins. Co., Inc. v. Strange Land, Inc.,862 F.3d 835, 845 (9th Cir. 2017).
Here, the pending Nye County Action (State Action) and District of Nevada Action (Federal

Action) fulfill the substantial similarity requirement.Both cases involve the same parties and arise

out of the same events—the Agreement, its performance,TSE’s failure to pay Brahmafor its Work

and TSE’s claims that Brahmaover charged it forits Work.Both cases assert contractual and quasi-
contractual claims and should be decided by the same trier of feet who will decide the Lien

litigation—i.e., the Nye County Court. There is concurrent jurisdiction over all claims in these two

cases; neither case asserts a claim within the exclusivesubject-matter jurisdiction of afederal court.
In other words, the federal court’s expertise on federal law is not required in this Case.

In Colorado River, the US Supreme Court described four factors federal courts should

consider in determining whether abstention is appropriate:(1) whether the state or federal court has

exercised jurisdiction over the res, (2) the order in which the forums obtained jurisdiction, (3) the

desirability of avoiding piecemeal litigation, and (4) the inconvenience of the federal forum.
Colorado River,424 U.S. at 800. Subsequent decisions have added three more factors:(5) whether

federal or state law controls the decision on the merits, (6) whether the state court can adequately

protect the rights of the parties,14 and (7) whether the exercise of federal jurisdiction will promote

forum shopping.15

“These factors are to be applied ina pragmatic and flexible way,as part of a balancing process

rather than as a mechanical checklist.” 40235 Washington St.Corp. v. Lusardi, 976 F,2d 587, 588

(9th Cir.1992). “As part of this flexible approach, it may beimportant toconsider additional factors

not spelled out in the Colorado River opinion.” Commercial Casualty Ins. Co., 616 F.Supp.2d at

1033 (citing Moses Cone, 460 U.S. at 26, 103 S.Ct. 927).
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28 14 For factors (5) and (6), see, Moses H.Cone Memorial Hosp., 460 U.S. 1 at 23-25.
15 For factor (7), see Nakash, 882 F.2d at 1411.
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1 The Nye County Court First Assumed Jurisdiction Over the Res.
Here, Judge Elliot first assumed jurisdiction over the Res when TSE, as plaintiff, knowingly

and intentionally availed itself of the jurisdiction of the Nye County Court and filed the Nye County

Action seeking to expunge The Brahma Lien. Which court first obtains in rem or quasi in rem

jurisdiction over property is a dispositive factor that trumps all other Colorado River factors when

established. See, e.g., Washington Street Corp. v. Lusardi, 976 F.2d 587, 589 (9th Cir. 1992)

(staying federal court was required where state court obtained in rem jurisdiction over property in

a quiet title action). This is so because “the mere fact that state and federal courts are initially vested

with coequal authority does not mean that more than one court can actually adjudicate—much less

administer—decreesover the same res.” State Engineer of Nevada v. South Fork BandofTe-Moak,
339 F.3d 804, 813 (9th Cir. 2003). The jurisdiction over “property” refers to an interest in tangible

physical property. American Intern. Underwriters v. Continental Ins., 843 F.2d 1253, 1258 (9th

Cir. 1988). In the District of Nevada, U.S, District Court Judge Roger Hunt concluded that the filing

of a lien against a work of improvement established jurisdiction over the res. Southwest Circle

Group Inc.,2010 WL 2667335 at *2.
Here, the Nye County Court first assumed jurisdiction over the Res that is the subject of this

dispute (i) when Brahma recorded the Brahma Lien against the Work of Improvement on April 9,

2018, and (ii) subsequently, when TSE filed the Nye County Action to Expunge the Brahma Lien

on June 1, 2018.
Notably, that Action was brought under NRS 108.2275 which requires a “party in interest in

the property subject to the notice of lien who believes the notice of lien is frivolous and was made

without reasonable cause...[to] apply by motion to the district court for the county where the

property...is located for an order directing the lien claimant to appear before the court to show

cause why the relief requested should not be granted.” Upon filing the Nye County Action, the Nye

County Court assumed jurisdiction over the Brahma Lien recorded against the Work of

Improvement.
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On September 10, 2018, the Federal Action was removed from Clark County to federal court.
Therefore, the Nye County Court first establish jurisdiction over the Res. Moreover, Brahma has

since filed its mechanic’s lien foreclosure action and claim against the Brahma Surety Bond in the

Nye County Action, providing the Nye County Court with additional jurisdiction over the Res.
Accordingly, jurisdiction over the Res was first asserted in the Nye County Court which factor

6 trumps all other factors set forth below and heavily favors abstention.

1

2

3

4

5

7 2. The Nye County Court Obtained Jurisdiction First.
This factor concerns not only the dates on which jurisdiction was established in the Nye

County Action vs. the Federal Action, but also the relative progress made between the two cases.
American Intern. Underwriters, 843 F.2d at 1258, Because the Nye County Court obtained

Jurisdiction over the Parties and the Res first, and because Judge Elliot has already held hearings

and ruled on heavily contested motions in the Nye County Court, including the merits and validity

of the Brahma Lien, this factor weighs substantially in favor of abstention for purposes of judicial

8

9

10

11rO
© I'*©
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d gig 13
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ffl z| .-

14 economy.
While both cases are relatively young, because the Nye County Court obtained jurisdiction

over the Res and the Brahma Lien first, the Nye County Action has progressed further along than

the Federal Action. Moreover, because Judge Elliot previously presided over extensive lien

litigation regarding the Work of Improvement, he is already knowledgeable about the Work of

Improvement and many of the unique issues the Parties encountered before, during and after

construction. As such, Nye County is the proper forum to hear all issues relating to the Res, just as

TSE determined when it commenced the Nye County Action.

16

17m ©m

18

19

20

21

22 3. The Inconvenience of the Federal Forum.
This factor concerns the inconvenience of the forum to the party who did not invoke the

federal forum and is typically discussed in the context of distant witnesses, American Intern

Underwriters, 843 F.2d at 1258. However, inconvenience of a federal forum is deemed to be

irrelevant when a federal action and state action are located in the same general geographic area.
Jesus Garcia, 2015 WL 1548928 at *3. Here, while the Work of Improvement is located in

Tonopah,Nevada,all hearings have been and will continue to be held at the Nye County courthouse
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1 located in Pahrump, Nevada, less than an hours’ drive from Las Vegas.
Moreover, because the Brahma Surety Bond now stands as the collateral for the Brahma Lien,

Brahma intends to file a Demand for Preferential Trial Setting under NRS 108.237(9), which
requires the Court to clear its docket of all matters and proceed to trial within 60 days of Brahma
filing its Demand.

The Nevada Legislature has afforded mechanic’s lien claimants special rights to a just and

speedy trial because of the value they add to real property and to the economy in general, as well
as the vulnerable position they can find themselves in when an owner fails to pay for work,
materials and equipment furnished to a construction project. In 2003 and 2005, and in response to

the Venetian lien litigation, the Nevada Legislature substantially revised the mechanic’s lien

statutes with the intent to facilitate payments to lien claimants in an expeditious manner. Hardy

Companies, Inc. v. SNMARK, LLC> 126 Nev, 245 P.3d 1149, 1156 (2010). One of those revisions

was to arm lien claimants with the right to petition the Court for a summary trial on their mechanic’s
lien claims.
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15 Specifically, NRS 108.239(8) provides;

16 Upon petition by a lien claimant for a preferential trial setting:
(a) the court shall give preference in setting a date for the trial of an
action brought pursuant to this section: and
(b) if a lien action is designated as complex by the court, the court
may take into account the rights and claims of all lien claimants in
setting a date for the preferential trial.

£ © 17t.
18

19

20 NRS 108.239(7) provides:
21

The court shall enter judgment according to the right of the parties,
and shall, by decree, proceed to hear and determine the claims in
a summary way,or may, if it be the district court, refer the claims
to a special master to ascertain and report upon the liens and the

22

23
amount justly due thereon...24

TheNevadaSupreme Court has recognized the Legislature’s intent to providelienclaimants

with special rights designed to provide them with a speedy remedy on their lien claims. See

CaliforniaCommercial v.Amedeo Vegas I, Inc.,119 Nev.143,67 P.3d 328(2003); See also, Lehrer

McGovern Bovis, Inc. v. Bullock Insulation, Inc., 197 P.3d 1032 (Nev. 2008)(acknowledging that

25

26

27

28
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the object of the lien statutes is to secure payment to those who perform work or furnish material

to improve the property of the owner). Among the protections afforded lien claimants is the

statutory right to a preferential trial setting. By enacting Nevada’s mechanic’s lien statutes, the

Nevada Legislaturehas created a means to provide contractors with secured paymentfor their work,
materials and equipment furnished to construction projects in Nevada inasmuch as “contractors are

generally ina vulnerable position because they extend large blocks of credit; invest significant time,
labor and materials into a project; and have any number of works vitally depend upon them for

eventual payment.” Wilmington Trust FSB v. A1 Concrete Cutting & Demolition, LLC (In re
Fontainebleau Las Vegas Holdings, LLC), 289 P.3d 1199, 1210 (Nev. 2012).

Brahma, as a lien claimant, is entitled toa preferential trial setting pursuant to NRS 108.239
against the Brahma Surety Bond.Preferential trial rights in the Nye County Action mean this case
will be handled expeditiously, thereby reducing delay where Brahma has fronted money for work,
materials, and equipment. By contrast, in federal court, there is no preferential trial mechanism.
Moreover, even if there was a right to a preferential trial in Federal Court, because Judge Elliot is

on Senior status, he only handles a few cases at a time and would be in a much better position than

this Court to proceed with a lengthy trial within 60 days after Brahma files the Demand.
Further, because (i) the Brahma Surety Bond claim, and (ii) the H&E Lien claim, the H&E

Surety Bond claim and H&E’s claims against Brahma (claims that are derivative of Brahma’s
claims against TSE), will be litigated in the Nye County Action, H&E’s claims will also be litigated

in the same action.

Finally, because TSE (as the Plaintiff) cannot remove the Nye County Action to Federal

Court, and because Cobra is of the same domicile as Brahma (i.e., both Nevada corporations) and

H&E is of the same domicile as TSE (i.e., both Delaware entities), there is no basis for diversity

jurisdiction. Hence, if the Court does not stay this Case, Brahma will be forced to litigate claims

arising from the same transaction and occurrence in two separate forums.
Thus, there is no question that the Nye County Court is a reasonable and convenient forum

in which to try the parties’ dispute.
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1 4. Desirability of Avoiding Piecemeal Litigation
This factor concerns whether there are special concerns about inconsistent adjudication, as

there will always be an issue with duplicative state court-federal court litigation. Seneca, at 843.
“Piecemeal litigation occurs when different tribunals consider the same issue, thereby duplicating

efforts and possibly reaching different results.” Commercial Cas, Ins, Co, , 616 F.Supp,2d at 1035

(citing American Int'l Underwriters, 843 F.2d at 1258). For instance, in Colorado River, the Court

found there to be a concern where water rights were in dispute and there was a real danger of

inconsistent adjudication.

Central to the dispute between Brahma and TSE is the amount of Work Brahma performed

on the Work of Improvement, the amount that TSE owes Brahma for that Work, and the lienable

amount for such Work. To determine Brahma’s lienable amount, the Nye County Court will

necessarily need to determine (i) the agreed upon contract value of said Work (NRS 108.222(a)),

or (ii) in cases where there may not have been an agreed upon price, the fair market value of said

Work (NRS 108.222(b)). A mechanic’s lien is a charge on real estate, created by law, in the nature

of a mortgage, to secure the payment of money due for work done thereon, or materials furnished

therefor. Rosinav. Trowbridge , 105, 113, 17 P. 751 (Nev. 1888).

The Brahma Lien (recorded against the Work of Improvement and now secured by the

Brahma Surety Bond) creates a property interest which cannot be adjudicated by two different

courts. Inconsistent adjudication regarding Brahma’s lien rights (or claim against the Brahma

Surety Bond) would lead to chaos if one court determines that TSE owes Brahma one amount and

a different court determines that TSE owes Brahma a different amount. To resolve those two

inconsistent judgments, it would require further litigation.
Because the Nye County Court has already ruled on TSE’s attempt to expunge the Brahma

Lien, the Nye County Court is more familiar with many of the disputed issues between the Parties.
If this Court were to exercise jurisdiction, it would likely “be required to decide these matters anew,

requiring duplicative effort and creating a significant possibility of inconsistent results.” See

Commercial Cas, Ins, Co 616 F.Supp.2d at 1035 (citing Ryder Truck Rental Inc. v. Acton

Foodservices Corp., 554 F.Supp, 227, 281 (C.D.Cal 1983)(district court abstains because
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“exercising federal jurisdiction in this case would not only require duplication of time and effort

on the part of the litigants and the Court, but would also create the possibility of inconsistent

results”).

1

2

3

Finally, acknowledging the possibility of inconsistent rulings being issued by theNye County

Court and this Court, by letter dated October 15, 2018,‘ TSE advised the Nye County Court, that it

was concerned that orders issued in the Nye County Action may adversely impact this Case.16

Hence, this factor weighs substantially in favor of abstention.

4

5

6

7

8 5. Whether state or federal law provides rule of decision on the merits.

Here, as a threshold matter, all the claims asserted by Brahma and counterclaimed by TSE

are state law claims. There are no federal questions involved in this Case where this Court’s

expertise on federal law is needed to resolve a dispute.
In Montanore Minerals Corp. v. Bakie, 867 F.3d 1160 (9th Cir. 2017), the Court reversed a

district court that had declined to stay an action that involved state law eminent domain

proceedings, which raised questions of statutory interpretation. Id, at 1168. In Southwest Circle

Group Inc., the District of Nevada noted the special competence of Nevada state courts in complex

construction litigation and granted a stay. Southwest Circle Group Inc., 2010 WL 2667335 at *3.
In fact, that court went on to state that “it would be a misuse of judicial resources to occupy this

courts time in a duplicative proceeding when it is clear that the state court is well-prepared to

proceed.” Id.
Here again, Judge Elliot having already ruled on substantive matters, is well-prepared to

proceed with presiding over the entire Case. Moreover, state courts are better equipped to handle

complex lien litigation utilizing expedited proceedings since such cases are much more frequently

filed in state court as opposed to federal court.
This factor also weighs heavily in favor of abstention for purposes of judicial economy.
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16 A true and correct copy of TSE’s October 15, 2018 Letter is attached hereto as Exhibit 14.

Page 15 of 19

209



ii i .̂.y. - T -̂ I r aBw: ~ w‘ t - 7 ~. -• r>n ;?-iWiT3ry. '-- •..t ^i t̂ i r - W T r f — r - - - - *-•-*«** .->

Case 2:18-CV-0174V^FB-GWF Document 13 Filed 10/lte>*£) Page 16 of 19

1 6. The Proceedings in the Nye County Action are Adequate to Protect TSE's
Rights\

This factor concerns whether the State Action would adequately protect federal rights.
Travelers Indemnity Co. v. Madonna, 914 F.2d 1364, 1370 (9th Cir, 1990). A lack of concurrent

jurisdiction would suggest state court is inadequate. American Intern, Underwriters, 843 F.2d at

1259, There, however, is “no question that the state court has authority to address the rights and

remedies at issue” in a case about breach of contract. R.R. Street & Co, Inc. v. Transport Ins. Co.,
656 F.3d 966, 9821 (9th Cir. 2011)

Here, as none of the claims pending before this Court assert federal questions, let alone ones

exclusively in a federal court’s jurisdiction, there is no concern that the state court proceeding

would be inadequate. Moreover, NRCP 15 is available to TSE should it wish to amend its pleadings

in the Nye County Action to add its contract claims and the fraudulent and negligent

misrepresentation claims.
Because there is no question that the Nye County Action is adequate to protect TSE’s rights,

this factor cuts in favor of abstention.
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7. Exercising Federal Court Jurisdiction Would Promote Forum Shopping,

This factor concerns whether affirmatively exercising federal court jurisdiction would

promote forum shopping. This is especially true where “the party opposing the stay seeks to avoid

adverse rulings made by thestate court or to gain a tactical advantage from the application of federal

court rules.” Travelers Indemnity Co.,914 F.2d at 1371, Here, TSE filed its Motion to Expunge the

Brahma Lien in the Nye County Court, when it could have filed that same Motion before this Court.

TSE’s removal of the Clark County Action is nothing more than an effort to engage in forum

shopping to avoid the effects of the adverse ruling by Judge Elliott.
In the Alternative, if the Court Does Not Stay this Case, the Court Should
Allow Brahma to Amend its Complaint.

In the event the Court is inclined to deny the Motion for Stay, Brahma requests that it be

permitted to amend its Complaint to reassert its contract claims against TSE which are currently

being litigated in the Nye County Action.
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1 In light of the parallel state court claims asserted in the Nye County Action, and because

“justice so requires,” Brahma should be permitted to amend its complaint under the liberal standard2

of FRCP 15(a)(2).3

Federal Rule of Civil Procedure 15(a) states in relevant part:4

5 (1) A party may amend its pleading once as a matter of course
within (A) 21 days after serving it; or (B) if the pleading is
one to which a responsive pleading is required, 21 days after
service of a motion under Rule 12(b), (e) or (f), whichever is
earlier.
In all other cases, a party may amend its pleading only with
the opposing party’s written consent or the court’s leave. The
court should freely give leave when justice so requires.
(emphasis added).

6

7

8 (2)

9

10

11 “The Supreme Court has interpreted Rule 15(a) and confirmed the liberal standard district

courts must apply when granting such leave.” Danmnbring v. Wynn Las Vegas, LLC, 907 F.Supp.
2d 1214, 1221 (D. Nev. 2013). In Foman v. Davis, the U.S. Supreme Court explained: “In the

absence of any apparent or declared reason—such as undue delay, bad faith or dilatory motive on

the part of the movant, repeated failure to cure deficiencies by amendments previously allowed,

undue prejudice to the opposing party by virtue of allowance of the amendment, futility of the

amendment, etc.—the leave sought should, as the rules require, be ‘freely given.’” Foman v. Davis,
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18 371 U.S. 178, 83 S.Ct. 227, 9 L.Ed.2d 222 (1962). “If the underlying facts or circumstances relied
19 upon by a plaintiff may be a proper subject of relief, he ought to be afforded an opportunity to test

his claim on the merits.” Id. “Of course, the grant or denial of an opportunity to amend is within

the discretion of the District Court, but outright refusal to grant the leave without any justifying

reason appearing for the denial is not an exercise of discretion; it is merely abuse of that discretion

and inconsistent with the spirit of the Federal Rules ” Id.
1. No Undue Delay

There has been no undue delay on the part of Brahma.Brahma initially included its breach

of contract claims as part of this Action but removed those claims and asserted them in the Nye

County Action along with its Lien claim and now its claim against the Brahma Surety Bond.
Brahma believes the Nye County Court is the appropriate court to hear all matters in this Case.
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However, to the extent the Court is unwilling to stay this Case, Brahma seeks leave of Court to

amend its Complaint to re-add its contract-based causes of action against TSE.
TSE will Not Be Prejudiced if Brahma is Permitted to Amend its
Complaint.

Given the infancy of this Case, TSE will suffer no prejudice if Brahma is permitted to

Amend its Complaint to add its contract-based claims. In fact, it is Brahma who would be

prejudiced if this Court does not stay this Case and does not allow Brahma to amend its Complaint.

1

2

3 2.
4

5

6

7
IV. CONCLUSION

8
Based on the foregoing, this Court should stay this Case pending the outcome of the Nye

County Action which has been progressing for several months now. In the alternative, should the

Court be inclined to deny the Motion for Stay, this Court should permit Brahma to amend its

Complaint to add its contract-based causes of action against TSE.
Dated this
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day of October, 2018.
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EY LLPPEEL14

15
cEMZPEEL, ESQ.

Nevada Bar No. 4359
CARY B. DOMINA, ESQ.
Nevada Bar No. 10567
RONALD J. COX, ESQ.
Nevada Bar No. 12723
3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Telephone: (702) 990-7272
rpeel@pcelbrimlev.com
cdomina@pcelbrimlev.com
rcox@peelbrimlev.com
Attorneys for Plaintiff
BRAHMA GROUP, INC.
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1 CERTIFICATE OF SERVICE

Pursuant to Fed. R. Civ. P, 5,1 certify that I am an employee of PEEL BRIMLEY LLP, I

am over the age of eighteen years, and not a party to the within action. My business address is

3333 E. Serene Ave, Suite 200, Henderson, NV 89074. On October 16, 2018,1served the within

document(s):

2

3

4

5

6 MOTION FOR STAY, OR IN THE ALTERNATIVE, MOTION TO
AMEND COMPLAINT

7
to be served as follows:

8
By CM/ECF Filing - with the United States District Court of Nevada. I
electronically filed with the Clerk of Court using CM/ECF which will send
notification of such filing(s) to the attomey(s) and/or party(ies) listed below.

By Facsimile Transmission at or about on that date. The transmission
was reported as complete and without error. A copy of the transmission report,
properly issued by the transmitting machine, is attached. The names and facsimile
numbers of the persons) served as set forth below.
By placing a true copy of the document(s) listed above for collection and mailing
following the firm’s ordinary business practice in a sealed envelope with postage
thereon fully prepaid for deposit in the United States mail at Las Vegas, NV,
addressed as set forth below.

to the attomey(s) and/or party(ies) listed below at the address and/or facsimile number indicated
below:

X
9

10
n

11m
I"<=>

fills.
* 1 W V yjissS
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ilig
8

12

13

14

15

16
D. Lee Roberts, Jr., Esq. (NV Bar No. 8877)
Colby L. Baikenbush, Esq. (NV Bar No. 13066)
WEINBERG, WHEELER, HUDGINS,
GUNN & DIAL, LLC
6385 S. Rainbow Blvd., Suite 400
Las Vegas, NV 89118
Telephone: (702) 938-3838
IrobertsGbwwhsd.com
cbalkenhush(a),wwhed.com
Attorneys for Defendant
Tonopah Solar Energy, LLC

17n 9n c.
18

19

20

21

22

23

24
1st Theresa M. Hansen

25
An employee of PEEL BRIMLEY LLP

26

27

28
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DOC #899351
Official Records Nye County NV
Deborah Beatty ^ .Recorder
09/14/2018 04:24:42 PM
Requested By: PEEL BRIMLEY LLP
Recorded By: MJ RPTT:$0
Recording Fee: $35.00
Non Conformity Fee: $
Page 1 of 8

012-03MM; 012-131-03;APK
012-13K04;612-141-01;APN
012-151-01; 012-141-01:;APN
012-431-06; 012-140-01; 012-150-01APN

Recording Requested By:
Ronald J. Cox, Esq. - Peel Brimley LLPName

3333 E. ,Serene Avei , #200Address
Henderson* NV 89074City / State /- Zip

Fourth Amended and/or Restated Notice of Lien
(Print Name Of Document On The Line Above)

| j I the undersigned hereby affirm that this document submitted for recording contains
personal information (social security number* driver’slicense number or identification
card number),of .a person as required by specific, law, public program or grant that
requii es the inclusion of the personal, information. The Nevada Revised Statue (NRS)3public program or grant referenced is:

(Insert The NRS, public program or grant referenced on the line above.)

Name Typed or Printed
This page is added to provide additional information required by NRS 111.312 Sections 1-2.
This cover, page must be typed or printed. Additionalrecording fee applies.

Signature
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FOURTH AMENDED AND/OR RESTATED NOTICE OF LIEN

This Fourth Amended and/or Restated Notice of Lien (“Restated Lien”):
• Amends, restates and incoiporates (by this reference):

o That certain Notice of Lien recorded by Brahma Group, Inc, (“Lien
Claimant”) in the official records of the County Recorder’s Office for Nye
County, Nevada, on April 9, 2018, as Document No* 890822 (die
“Original Lien”);

o That,certain Notice of First, Amended and Restated Lien recorded in the
Official records of the County Recorder’s Office for Nye County, Nevada,
on April 16* 2018, as Document No, 891073, and as, corrected by
Document No. 891507 (collectively, the “First Amended Lien”);

o That certain Notice of Second Amended and Restated Lien recorded iii-fhe
Official records of the County Recorder’s Office for Nye County, Nevada,
on April 24, 2018,. as Document No. 891766 (“Second Amended Lien”);
and

o That certain Third Amended and/or Restated Notice of Lien recorded in
the Official records of the County Recorder’s Office for Nye County,
Nevada, on July 19, 2018, as- Document No, .896269 (“Third Amended
Lien”);1 or

• To the extent allowed by law and to the extent the statutory period to record a
notice of lien against the Work of Improvement (defined below) has not expired,
shall act as a newly recorded notice of lien, which replaces and supersedes the
Lien.

By way of this Restated Lien, Lien Claimant:
• Does hereby claim a lien against:

o The real property described in Exhibit A (the “Land”), to the extent not
owned by the Bureau, of Land Management (“BLM”) or Liberty Moly,
LLC; and/or

o The improvements located and constructed on the Land, including, but not
limited to the improvements* identified as the Crescent Dunes Solar Energy
Plant (collectively, the “Improvements”);

• Does hereby reserve the right to further amend this; Restated Lien or to record a
new notice of lien with respect to the Work it has furnished or may furnish on,
about or for the benefit of any part of portion of the overall Work of Improvement
(defined below), for which it is not paid, even if the same was previously the
subject of the Lien; and

1 The Original Lien, First Amended Lien, Second. Amended Lien and Third Amended Lien are collectively
referred to herein as the “Lien.”
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• Does not cancel, withdraw,:discharge or release and expressly reserves all rights,
remedies and claims that it may possess with respect to the Work it:has famished
or may famish on, about or for the benefit of the Improvements and the Work Of
Improvement.

1. The amount of the original contract is:
• $27,315,971.63,

'2. The amount of additional or changed work, materials, and equipment, if ally, is:
• $0.00.

.3. - The total amountof all payments received to date is;

• $14,456,393.89.
4. The amount of the lien, after deducting all just credits and offsets, is:

• $12,859,577.74,

5. The name of the owner, if known, of the Improvements is:
* Tonopah Solar Energy, LLC, including its subsidiaries and all other

related or associated entities (collectively, “TSE”)*

• Upon information and belief, TSE’s principal address is believed to be520
Broadway, 6th Floor, Santa Monica, CA 90401.

6. The name of the owner, if known, of the Land is:
• As to APNs 612-141-0.1, 012-031-04, 0.12-131-03, 0.12-131-04:

o TSE, with its principal address at; 520 Broadway, 6th Floor, Santa
Monica, CA 90401.

• As to APNs 012-151-01 and 012-141-01:
p The Bureau of Land Management (“BLM”), with its principal

address at 1340 Financial Blyd., Reno, NV 89502.
• As to- APN 012-431-06: ’

o Liberty ,Moly, LLC, with its principal address at 790 Commercial
St #B, Elko, NV 89801-3858.

• As to APNs 012-140-01 and012-150-01:
o Unknown.

7. The name of the person by whom the lien claimant was employed or to whom the
lien claimant famished or agreed to famish, work, materials or equipment is:

• TSE, with its principal address- at.520 Broadway, 6th Floor, Santa Monica,
CA 90401.

8. A brief statement of the terms of payment of the lien claimant’s contract is:
• As required by Nevada law,, but in no event later than. 45 days after the

submission of an invoice.
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9. A description of the Land and the Improvements thereon to be charged with the
Restated Lien (the “Work of Improvement") is:

« See Attached Exhibit A.
BRAHMA GROUP, INC*

By.
Print Name:Sean Davis
Title: President and Chief Operating Officer

STATE OF UTAH >
)'ss:

COUNTY OF SALT LAKE )

Sean Davis, being first duly sworn dn dath according to law, deposes and says:

I have- read the foregoing Fourth Amended and/or Restated Notice of Lien, know
the contents thereof and state -thatthe same is true of my own personal knowledge,^except
those matters stated upon information and belief, and, as to those matters, I believe them
to be true.

BRAHMA GROUP, INC.

By
Print- Name: Sean Davis
Title; President and Chief Operating Officer

t^LSUBSCRIBED AND SWORN to before me this
Sean Davis, President and Chief Operating Officer of Brahma Group, Inc.day of September. 2018, by

NOTARY PUBLIC In and For Said
County & State

SUSANARAMPTON
0& NOTARY PUBLIC -STATC OF UTAH
yd My Comm, E*p 00/04/2020
s Commission # 690304

RECORDED AT THE REQUEST OF
AND WHEN RECORDED RETURN I
TO:

Brahma Group, Inc.
c/o PEEL BRIMLBY LLP
3333 B. Serene Avenue Suite.200
Henderson, NV 89074-6571
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EXHIBIT A

Improvements:

The Crescent Dunes Solar Energy Project .is a 110 MW plant constructed on the Land in
Tonopah, Nevada.
Land:

Nye ’County Assessor Parcels.:

..Owner orRepiitedlOwnerAPN
Tonopah Solar Energy, LLC012-031-04

012-13,1-03 Tonopah Solar Energy, LLC
012-131-04 Tonopah Solar Energy, LLC

Unknown012-140-01
012-150-01
012-141-01

Unknown
Bureau of Land Management

012-431-06 Liberty Moly, LLC
Bureau of Land.Management
Tonopah Solar Energy, LLC

012-151-01
6,12-141-01

AND MORE PARTICULARLY DESCRIBED BY DOCUMENTS PREPARED BY OR
FOR TONOPAH SOLAR ENERGY, LLCAS FOLLOWS:

All that land situated in the County of Nye, State of Nevada, more particularly described
as follows:

PARCEL 1: GEN-TIE LINE (NVN-087933)

All that property lying within Township 5 North, Range 41 East, M.D.B. & M., in
•the County of Nye, State of Nevada, according to the Official Plat thereof,
described as follows:

• Section 2:
• Section 11:
• Section 14:
• Section 15:
• Section 22:

The SW WNB.S4 and the W ‘A SE VA;
The W 14 NE 14, the W 14 SE 14 and the E 14 SW VA;
The NE 14 NW 14, the W !4. NW 14 and theNW 14 SW .14;
The E 44 SE- 14 and the SW 14 SEVA;
The NE 14 NE 14, the W 14 NE '14, .the SE % NW!4, the E 14
SW 14, the SW 14 SW VA and the NW 14 SE 14;
The NE 14 NW VA and the W 44 NW 14;
The SE VA NE 14, the E Vi SE 14 and the SW 14 SE 14;
The NW Vi NE 14

Section 27:
Section 28:
Section 33:
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PARCEL 2: SOLAR ENERGY PROJECT (NVN-G86292)

All that property lying within Township 5 North, Range 41 East, M.D.B. & M., in
the County of Nye, State of Nevada, according to the Official Plat thereof,
described as follows:

• Section 33: The SE A. theE A S.W */4, the E ‘A SW Y1 SW A, the E ASE
A.NW A, the S ANE A, the NE 'A NE A and the SE A NW A NE A;

• Section 34: The W A,.the SE A, the W A NE A, the SE A NE A and the
SW ANE ANE A;

• Section 35: The SW A SW A NW A, the SW A SW A, the SE A NW A
SW A.and the W A NW ASW A.

AH that property lying within Township 4 North, Range 41 East, M.D.B.&M,, in
the County of Nye, State of Nevada, according to the. Official Plat thereof,
described as fellows:

• Section 2: Lot 4 and the W A SW A NW A
* Section 3: The N A, the NW A SE A, the N A NE A SE A, the SW A NE

A SE A, the NW A SW A SE A, the N A SW A, the N A S A SW A and
the SW A SW A SW A;

•• Section 4: The NE A, the N A SE A, the E A SE A SE A, the NW A SE
A SE A, the NE A SW A SE A, the NE A NE A SW A, the E A NW A,
the E A of Lot 4 and the NE A SW A NW A

PARCELS:

ANACONDA-MOLY SUBSTATION EXPANSION (NVN-089273)

All that property lying within Township 5 North, Range 41 East, M.D.B. & M., in
the County of Nye, State of Nevada, according to the Official Plat thereof,
described as follows:

Section 2: TheE ANE A SW A NE A

And

A TRACT OF LAND SITUATED IN LOT 2 OF SECTION 2, TOWNSHIP 5
NORTH, RANGE 41 EAST, BEING MORE PARTICULARLY
DESCRIBED AS FOLLOWS:

BEGINNING AT THE SOUTHEAST CORNER OF SAID LOT 2; THENCE
ALONG THE SOUTH LINE THEREOF, NORTH 88°34’27” WEST, 331,44
FEET TO THE NORTHWEST CORNER OF THE EAST HALF (E A) OF THE
NORTHEAST QUARTER (NE A) OF THE SOUTHWEST QUARTER (SW A)
OF THE NORTHEAST QUARTER (NE A) OF SAID SECTION 2 ;
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THENCE ALONG THE NORTHERLY PROLONGATION OF THE WEST
LINE' THEREOF, NORTH 00*20*22” EAST,, 663.01 FEET; THENCE SOUTH
88;°42’55^ BAST, 331.39 FEET TO THE E&ST LINE OF SAID LOT 2;
THENCfi ALONG SAID EAST LINE, SOUTH 00o20’ll” WEST, 663.85 FEET
TO THE POINT OF BEGINNING.
PARCEL 4» i:

The North One Half (N 54); of the Southeast Quarter (SE lA) and the Southeast
Quarter (SB 54) of the Southeast Quarter (SE 54) of Section 12 in Township 6
North, Range 40 East,M.DiB.i&M., according- to the Official Plat of said Land on
file in the Office of the Bureau,ofLand Management,

Said land is also known as Parcel 4 of Parcel Map recorded My 25, 1980, as File
No.26731, Nye County, Nevada Records.
PARCEL 4-2:
Lots One (1) and Two (2) in the Northwest Quarter (NW 54) of Section 18,
Township 6 North, .Range 41 East, M.D.B.&M., according to the Official Plat of
said land on file in the Office .of theBureau of Land Management.
Said land is also known,as Parcel Two (2) of Parcel Map recorded July 25, 1.980
as.File No, 2,6731, Nye County, Nevada Records.
Together with an easement for the purpose of installing and maintaining an
irrigation.well, more particularly described as follows:

Commencing at the Northeast comer of Section 13, Township 6 North, Range 40
East,M.D.B&M.;
Thence South 200 feet.at the True Point of Beginning;

Continuing South for 5ft feet;

Thence Westerly for 20 feet;

Thence Northerly for SO feet;

Thence Easterly for 20 feet, at the true point of beginning.
PARCEL 4-3
East Half (E 54) of the Northwest Quarter (NW 54) of Section 18, Township 6
North, Range. 41 East, MD.B.& M., according to the Official Plat of said land on
file in the Office of the Bureau of Land Management
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Said land is.also known as Parcel One (1) of Parcel Maps, recorded July 25, 1980
as File No. 26731, Nye County, Nevada Records.
PARCEL 5:

All land defined as “Servient Property,” described and depicted in that certain
document entitled “Grant, of Generation-Tie Easement” recorded September 14,
2011 as Document No. 772385, Official Records, Nye County, Nevada, being a
portion of the Southeast Quarter (SB VA) of the Northeast Quarter (NE XA) of
Section 2, Township 5 North, Range 41 East, M.D.B.&M., according to the
Official Plait thereof, EXCEPTING THEREFROM any portion conveyed to.Sierra
Pacific Power Company by a Deed recorded January 1, 1981 in Book 295., Page
553 as File No. 36411 of Official Records, Nye County, Nevada.
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CERTIFICATE OF SERVICE

I hereby certify that on the 18th day of September 2018,1served a true and correct copy of
Brahma Group, Inc.’s Fourth Amended,and/or Restated Notice of Lien on the interested parties by
serving the same in.the following manner to the addresses listed below;

BLM Washington Office
1849 C Street NW, Rm 5665
Washington, DC 20240
BLM Nevada Office
1340'Financial Blvd.
Reno, NV .89502 _ _
Bureau of Land Management
Tonopah Field Station
PO Box 911
Tonopah, NV 89049
Liberty Moly, LLC
790 Commercial St., #B
Elko, NV 89801-3585
Liberty Moly, LLC
c/o Ross Delipkau
50 WestLiberty Street
Reno,NV 89501

Tonopah Solar Energy, LLC
c/o Kevin B, Smith, President
520 Broadway, 6th Floor
Santa Monica, CA 90401

Certified Mail-7017 3040 0000 8289 7541
Regular Mail

Certified Mail-7017 3040 0000 8289 7558
Regular Mail

Certified Mail -7017 3040 0000 8289 7565
Regular Mail

Certified Mail -7017 3040 0000 8289 7572
Regular Mail

Certified Mail-7017 3040 0000 8289 7589
Regular Mail

Certified Mail-7017 3040 0000 8289 7596
Regular Mail

Certified Mail-7017 3040 0000 8289 7602
Regular Mail

Tonopah Solar Energy LLC
c/o CSC Services of Nevada Inc*

2215 B Renaissance Drive
Las. Vegas, NV 89119
Tonopah Solar Energy, LLC
c/p SolarReserve LLC
Attn:Rob Howe
7881. W. Sahara Avenue, Suite 230
Las Vegas, NV 89117
D. Lee Roberts, Jr., Esq.
Colby L. Balkenbush, Esq.
Weinberg, Wheeler, Hudgins, Gunn &
Dial, LLC
6385 S. Rainbow Blvd., Suite 400
Las Vegas, NV 89118

Certified Mail-7017 3040 0000 8289 7619
Regular Mail

Certified Mail-7017 3040 0000 8289 7626
Regular Mail

ilk
Employee of PEEL BRIMLEYIL̂
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1 Geoffrey GAsp,. Esq.
Nevada Bar N& 2104
Jeremy R. Kilber,:Esq.
Nevada Bar No. 10643
WEIL & DRAGE, APC
2500 Anthem Village Drive
Henderson, NV 89052
(702.) 314-1905 * Fax (702) 314-1909
gcrisp@wei ldrage.com
jkilber@wci ldrage.com
Attorneys for
COBRA THERMOSOLAR PLANTS, ;iNC.

i
3

4

5

6

7

8

9 FIFTH JUDICIAL DISTRICT COURT
10 NYE COUNTY, NEVADA
11

TONQPAH SQLOR ENERGY, LLC, a
Delaware limited liability company,

) Case No.: CV 39348
) Dept. No.- 212
)13 Plaintiff )
) CERTIFICATE OF SERVICE14 )vs.
)15

BRAHMA GROUP, INC., a ,Nevada
corporation,

)
16 )

)17 Defendant. )
18

BRAHMA GROUP, INC., a Nevada
corporation,

)
19 )

)20 Counterclaimant/Lien Claimant, )
)21
)vs.
)22

TONOPAH SQLOR ENERGY, LLC,
Delaware limited liability company; BOE
BONDING COMPANIES I through X; DOES)
I through X; ROE CORPORATIONS I
through X; and TOE TENANTS I through X, )
inclusive,

)a
23 )

24 )
25

)
26 )

Counterdefendant, )27 )
28WEIL S .DRAGE

A J r 0 M ti i'il .3 h T U .A H
A PKoiusiMiM. r.<wroBAT:oi

2500 AJKhao Village Delve
Hendarion'i WV 89012

Phdms: ( 702 ) JH-190S
Taxi p02 ) 3H-1 & 09
Kw--.uor}dr*a .MU Page 1 of 2{01467320,1 }
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CERTIFICATE OFSERVICE1

Pursuant to. Nev. R. Civ. P. 5(b), I hereby certify that I am an employee of WEIL &
DRAGE, APC, and that on this 9th day of October, 20.18, 1 caused the following documents:

!. 10/09/2018 Recorded Doc #900303

Surety. Rider Bond 854481 Posted to Release Lien with Power of Attorney; and
2. 09/24/2018 Affidavit of Service of 09/06/2018 Recorded Doc #898974

Surety Bond 85441 Posted to Release Lien with Power of Attorney,

to be served as follows:

By placing same to be deposited for mailing in the United.States Mail, in a sealed envelope
upon which first class postage was prepaid in Henderson, Nevada; and

By facsimile; and

By email transmission^

to the attorneys listed below atthe address, facsimile and email transmission indicated below:

2

3

4

5

6

7

8

9

10

11

12

13

14
Richard L. Peel, Esq.
Eric B. Zimbelman, Esq. .
Ronald J. Cox, Esq.
Terri Hansen, Paralegal
PEEL BRIMLEY LLP
3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074^6571
(702) 990-7273 Fax
Peel@PeelBrimlev.com

Colby Balkenbush, Esq.
WEINBERG WHEELER HUDGrNS
GUNN & DIAL
6385 South Rainbow Blvd ., Suite 400
Las Vegas, NV 89118
702.938.3864 Fax
CBalkenbush@wvvhgd.com
Attorney for
TONOPAH SOLAR ENERGY, LLC.

15

16

17

18

19
Zlmbelman@PeclBnmlcv.com20 .RCox@PeelBL,imlev.com
thansen@pcel brim lev.com
Attorneys for
BRAHMA GROUP, INC.

21

22

23

24
/s/ Ana M. Maldonado, 25

26 Ana M. Maldonado, An Employee.of
WEIL & DRAGE, APC27

WBIt - 4 DRWJE2 8
l A v

I ‘' Ui. j Drive- •- lies?
Phone: < 702 » H 4--1SUS
rax: (7pi >. JH-190V
ivwu.wed )doioe.enn

» ; » » « «!» » A T

asS

Page 2 of 2{01467320;!}
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DOC #900303
Official Records Nye County NV
Deborah Beatty - Recorder
10/09/2018 11:13:27 AM
Requested By; WEIL & DRAGE APC
Recorded By: kd RPTT:$0
Recording Fee: $35.00
Non Conformity Fee: $
Page 1 of 3

A PNG'* 2-031-04; 012-131-03; 012-131,vQ4;
APN012-i40-01; 012-141-01; 012-431-06;
APN012-150-01; 012-151-01; and
APN612-141-01.
Recording Requested By:
NameWEH & ORAG£,; APC

Address2500 Anthem-Village Drive

City / State / ZiP Henderson , NV 89052

Surety Rider Bond 854481 Posted to Release Lien with Power of Attorney
Title of Document (required)

**Only use below if applicable**

This document, is being re-recorded to correct document number
and is correcting,

I the undersigned hereby affirm that this; document submitted for recording does contain personal
information (social security number, driver’s license number or identification card number) of a
person as required by specific law, public program or grant that requires the inclusion.of the
personal information. The Nevada Revised Statue (NRS), public program or grant referenced is;
(check applicable)

^Affidavit of Death-NRS 440.380(1)(A) & NRS 40.525(5)__ 1udgment -NRS 17.150(4)

^Military Discharge- NRS 41'9,020(2)
Jfrfter . .

.
Signature

Ana'M,Maldonado
Name Typed or Printed

This page is added lo provide additional information required by NRS 111.312 Sections 1-2.
This cover page must be typed or printed.
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SURETY RIOER

TD be attached to and form apari of American Home AssuranceCompany

BondNo. 654481

.dated
effective

03/15/2018

(MONTH-DAY:YEAH)'

Cobra Thermosolar Plants,Inc,

(PRINCIPAL)

AmericanHome Assurance Company

axeeutedby aa Principal,

and by as Surely,

BfohmaCroup,inc.

(03UCEEI
in'considerationotthemutualagreements herein contained (he Principal and ihe Surely heraby'consenl to.clianging

in favor of

The Bond.Amount as follows:
From $10:767,580.00
To S19,288.306.61

and

The UeriAmount as follows:
From $7,176,305,94
To SI%059,677.74

Nothing herein contained ahalKvary, alter or extend-any provisionor condition of this bond except as heroin oxprossly stated.
ThlSjfklpr
19 effective O'BM5.(2010

'(MONTH10AY*YEAR)

Signed and.Sealed 09/25/20.18
(MONTH CAYA'EAR)

Cobra Thoimosolof PJnnU,

(PRINCIPAL)
Ini

8y:
Il'nwwmj

!osi;Anlonlb Fcrndndd?
\

American Home Assurance Co\ pany
-V

W4V '1LU : .L8/:. / o' Tannis Mattson.Adorney-in-Fad

8 fi443if5EEF 10/^9
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1

Ati•-...."r,.;x-Vj5~•
"•

••;.4pnsiiiittsujllW
^

-.|
’

.........>!*fy
*
.%

'*’
•

*‘
•

’

--
••

•v'*
...4.:ir:j«»»iiis?ini«L

mpijRi$MVMUlikv^-<MHr.ti5<w
"
pW/.'i«,:M5.

^
<l<4i9vp\u“‘o.. "AIICI'foyfoujoiiv$JA*.

^
ilVp>jfijiR

^
’
wiWuwHUv̂smpykjfc*wjow«}iiiVuiHfjiwVoiijim

^
s’U'.i/Viioi.iri'

^
y;1

~*
'
,'’i'.'L'

":1

'
i'f..**.,.f.«•.yyr.-.'•'.•;

'1
M

.
*

V4,;4;;‘H-V>‘'•Hcl.V-'liWws*
*
k MruHii»mi\.y)

^
|(
^
'vi}M!i!isvpu

^
u«3p«!jp

^
pni|6

^
;;sMW

^
onv

^
u
^
b-NjUV.ltUH

^
|;J

>*f»<«fUJjiifVWpnr:*y,
•••-viii.ivA;(h>.y

^
K.|.’yr.?.jfiUini>v.Wii,i!fl»:Hiii

^
l^nrk

^
fovtoi.<|Vpcwtj,

^
)n.-»«x~ •:'•

’
‘:v»•&•

'
.*•-Vc.i’.j-.'.'."•i"=Vj.•:1

'1;,ji;:;•?iy-....
’

...JI.WHIIO.W-u «>1
^

0
^

)
^

r'VW^j.̂n'uJVI«!Ui*!i
'̂

‘pi»o
'

*/.^oi023iiflativ/J»uc.|jw
^

iiyjo-w»jasi|fj.;•

r- ...
Vvi •H- .»•A

<•;..

’T

4

":P

a. A

»’••>»•..4
',•

'
•«..-.*.•«..’

-
4

-
•-•

'
iV

s-
'

ey.;',;3n-•.•‘•r.\ii*nv'llj;inM’iit||iir
..uflliAlA|i;«IOJlfi|fl(J|i»

'
ipjiLVjn^

|C.*/{‘;.HlVr>WyO-j>t^K/aiUftMl
^

ujftiU^:
'

o.|IA.
^

I.li
^

pf'lAvm'j-»J.X»B'uoia\|p#c,|j»’)p.jy
^

ipp»ni |oflpiA}p"i

*•.Mf]-.1^
ori\;,-u^/.i;

'
ni.>u.->Jx>U{n-yt\jt.'.iiieiJui

•/’Pl'i*-WtwjAjyltfifeJvA«lWf|mi
^
'i.nuvjo

|»>OJUI.VIK]l!Mn‘MIX.1-V.lt.)l»|KJ
*-'.sitit-toftf&.tep'"

IJIVr.W;l

*’14•,•!>•»1

—
-

.JwWWSP-:L-
.K03BMjnyHV>:viinr^

/-/;-4,.ftaa-.’.’•srfe?;v-

*»/ ;:*

*»•
*-ri•
..*

: s

.
'.*

..I ;
%•

-;4.f
^

M^OAAV3MJb
'
AJ:Nn0^

i>7/
bAr«^

foS5«Bfi ":.A.*Y*y>
'

-
.-.V-1*; -r.•

i|.V.

\.
f®:i*‘-•.•'•••*•*"

T

.V.,.V•'J'•*lit

£
*\!

"k«»f-.. i
.;:

'’
i.^1,. r. •.{A

...*r. -
#
:A( v•.; •#•

•.
7'w f

$M
AV

r
c*

!iJ:.*. •i«•.r-v
.r. *.i j•J.vI.v J. <.-tir\

rMT
**»•,

-“;,.
••••>.-J;.%y;;•;:y:•

4•r’ww?>I.:|Xt.̂|li|r.(»<tv
^

t'-fjfrfte.a.7uy/
^

iN\
^

ui
^il/icw{fS

'
ssfyjjiftM|!'v*J

'..'..'1*!.••«4*,-#|
^^

.*.**
‘

*;*•“

^.•|ip
^

vpuijiTu
1

>iijA^^iirt

^
:Liiuifioiiwii

'itisja
^

Miyiiat|f-vif.{rt

^
ipi
^

tmutt.. pt.iijAipitii.{
^
nij'jri,Vj’nKWKoA\|Jfiiv>ji«rjft>7ui/ill«UiHiir

^
tun.(•.poiptu

^
jprAy'i.̂.

^
ii-is^ouiitnvirt’A

^
ip>«ns)(4- ‘‘

-'*•V:.:-.“•"i"..?;
*'

‘*
:-.:•:

*
.:/.*

.'V-f:‘'.vb’V-y'••'•-V
^

•:• *'*•••••••*4«•**'•
1

.1
«

•iiwppit
^

hj(it»n’iMAiiio
'
iV!j.̂

'
IAPI^ltircijs*«5flAi|V

^isaV.<Jn}4‘-;S-
;.:*V-*•'

.u*f.
'
"""-V.T.A*

-.’•'.vi,»*•*
*i

*•
-C«.'»•!••••

.•’*
-«v.»•'

*
J!

‘
1•. ••}*••»•*'

-
*-.V—

t•»...•
—

••‘•.:--''•••-•‘fi
-WW•.*•.••V-.̂*.. .i.,.;.•.>,tvn-*-•:4*

-
.

•..•unirA}
^

iitrA<|•:'*.y£t
'ifSfflijmM.panmmuHjto\.\iiii|t«(->|HW|I«IMpiiitjijr

^̂
rUMirfn^^ftt̂jyvatXrotĉY’•
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Atio/neyor PariyiwtfiouMffonuy;
Wall & Drage,APC
2500 Anthem Village Drive, 2nd Floor
Henderson,NV 89052

TelephoneNo: (702) 314*1905
Attorney far.

For Court Use Only

fcf._NotatFllcNn,: 2803.001 CRESCENT
DUNES.

h\ie'rt name of Court,ondJudicialDIstrki and Ifranch Court:

TPlofatlf/:
Otfendont:

Hcariiig DoteAFFIDAVIT OFSERVICE tlmr; DrpUDhr. CaseNumber:
DOC /1808974

1. At the time of service f ms nl /eastfH years o/oge and not a party to this action.
2. t served copies of the NRS 108.2415 Surely Bond 8S4481 Posted lo Release Lien with Power of Attorney, Power of Attorney

3 . <t. Party served: Brahma Group.Inc.
b. Person served: Amber-Rose Aparldo,Authorized Agent,a personof suitable age.and discretion at the most recenl street address of the

registered agent shown on the- jn/ormatlon filed with the Secretary of State.
A. Address where the party was served: Cogency Global'Inc.•Registered Agent

321 Wi Winnie,Lane,fl104;tarson City,NV 89703
j

5. I servedthe party:
a.by personal service.Ipersonally delivered the documents'llsteel In Item 2 to the party or person authorized to receive
process for the party (11on;Erl,1 Sep 14.2018 (2) an 02:40 PM.

Feefor Service: $0.00
IDeclare under penalty ofperjury under- the laws of Che State of
NEVADA that the foregoing Is true and correct.

6 Person Who Served papers:
a.Toni Ruckman (R:052005, Washon).b. FIRST LEGAL

NEVADA Pl/PS LICENSE 1452
2920 N'.GREEN VALLEY PARKWAY, SUITE S14
HENDERSQN;.NV89014

c. (702) 671-40.02

I

vfV A
r(Hotel (Signature)

\
7. STATE OF NEVADA, COUNTY DP

Subscribed and sworn to,(or affirmed) befote op ibis _ _ _ .
proved to medh’Xhc basis of satisfactory evidence to bo the.person Who appeared befora rfie. , 2Q18 by TonI Puckman (R-0S2QO5,Woshoe)day of

t
4,

(Notaiy Signature)

OHM rf-tww

bisi* w
vVV'iA-’O ws » & 1

2641054
(S50S0604J

AFFIDAVIT OF 5ER.VICF

iu&IUGAl
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DOC #898974
Official Records Nye County NV
Deborah Beatty - Recorder
09/06/2018 11:58:11 AM
Requested By: WEIL,& DRAC3E APC
Recorded By;MJ RPTT:$0
Recording.Fee; $35.00
Non Cofiformity Fes; $
Pa’ge 1 of 4

APN0124031“04; 0124,31-03i:01243,1-04;
APN01M 4D-O1;.0 ia-I 41-011012431-06:
APN0i245Q-01;Ot245l-OVt:and
APN^127141-01.
Recording Requested By;
NameWEIL &:DRAGE, APC

Address25Q0 Anthan1 Village Orive

City / State / ZipHenderson, Nevada 69052

NRS 108.2415 Surety Bond 854481 Posted to Release Lien with Power of Attorney

Title ofDocument (required)
**Onlyuse below ifapplicable*'*

This document is being,re-recordedto correct document number
andis correcting

I the undersigned hereby affirm that this document submitted for recording does contain personal
information (social security number, driver's license number or identification card number) of a
person as required by specific law, public program or grant that requires the inclusion of the
personal information. The Nevada Revised Statue. (NRS), public program or grant referenced is:
(check applicable)

affidavit of Death -NRS 440.380(l)(A) & NRS 40.525(5)
judgment-NRS 17.150(4)

ilitary Discharge -NRS 419.020(2)
Iher

)

Signature

Ana M. Maldonado, Paralegal

Name*Typed or Printed

This page is added to provide additional information required by NRS 111.312 Sections 1-2
This cover page must be typed or printed,
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898974 Page 2 of 4

NRS 108.2415 Form of surety bond posted to release lieri:
Bnnd #854481

(Assessor's Parcel Numbers: 012-Q‘31-04;012-1-31-03; 012-131-04; 612-141-01; 012-431-06;012-l4tH)l;
012-150-01;012-151-01;012-141-01)

WHEREAS, Cobra Thermosolar Plant Inc, (name of principal), located at 11 Miles North Gabbs
Pole line Road. Tonopah, NV 89049 (address of principal), desires to give a bond for releasing
the following described property owned by lonopah Solar Energy. UC (name of owners) from
that certain notice of lien in the sum of $7.178.386,94 recorded July (month) 19 (day) 2018.
(year), In the office of the recorder in Nve Countv (name of county where the property Is, located):

Crescent Dunes Solar Energy Project

NOW, THEREFORE, the undersigned principal arid surety dp hereby obligate themselves to the
lien claimant named in the notice of lien, flrahjna Group. Inc, (name of lien claimant) under the
conditions prescribed by NR$ 108.2413 to 108.2425, inclusive, in the sum of $10767,560.00 (1
1/2 x llenable amount), from which sum they will pay^the, lifen claimant that amount as a court of
competent Jurisdiction mayadjudge to have been secured by the lien, including the total amount
awarded pursuant to NRS 108.237, but the liability of the surety may not exceed the penal sum
of the surety bond.
IN-TESTIMONY WHEREOF, the principal and surety have executed -this bond at Houston. Texas on
the 15th day of August 2018.

Cobra ThejmQ^Qfe^̂ nt, Inc.

(Signature of Principal) Cade* \Ass*a,
American Home Assurance Company

(
I

-£w>.-
Sandra Packer , Attorney-In-Fact

State of Texas
> 5S .

County ofHarris

On August 15, 2018. before me, the undersigned, a notary public of this County and1State,
personally appeared Sandra .Parker known (orsatisfactorily proved), who acknowledged that he
or She executed the foregoingInstrument for the principal and the surety for the purposes therein
mentioned, Sandra Parker known (or satisfactorily proved), to me to be the attorney in fact of the
surety-that executed the foregoing Instrument,known to.,me to be the person who executed that
instrument on behalf of the surety therein named, and. he or ,she acknowledged to me that the
surety executed- the foregoing instrument.
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6,V'/
>

(Notary Public In $ffiJ for the County of Harris and State of Texas!
Laura Elizabeth sudduth _ Commission Expires: 04/20/2022

Laura Elizabeth SudduUi
'?!wr!nl Mp Commixfcwn Exp*r«»JiiW ‘5 WtfC/2022

IDN0 W1W7BM

V
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BROADCAST REPORT

TIME
NAME

1:0/09/2018 15;:07WEIL % DRAGE, APC
17023141909

SER.tt : BROK3J469756
FAX
TEL

PAGE(S) 10

FAX NO./NAME PAGE-CS)DURATION RESULT COMMENTDATE TIME

10/09. '

10/09
7029907273
•7-029383864'

01:45
03;:15

101§:02
183-04»

OK ECM
ECM10 OK

BUSV: BUSV7NQ RESPONSEm : POOR LINE CONDITION
CV : COVERPAGE
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