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CHRONOLOGICAL INDEX 

 
Document Description Date Volume/Page 

Number 
The Korte Company’s 
Complaint 

January 11, 2018 1JA0001-24 

The Korte Company’s 
Amended Complaint 

January 24, 2018 1JA0025-53 

Electronically Issued 
Summons 

February 1, 2018 1JA0054-57 

The Korte Company’s 
Second Amended 
Complaint 
Containing Unjust 
Enrichment Claim Against 
UNLV 

October 9, 2018 1JA0058-82 

UNLV Answer to Second 
Amended Complaint 

October 29, 2018 1JA0083-103 

UNLV Motion for 
Summary Judgment 

August 1, 2019 1JA0104-121 

Declaration of David 
Frommer in Support of 
UNLV Motion 
Including Exhibits 1-4 
attached thereto 

August 1, 2019 2JA0122-172 
3JA0173-299 

Ex. 1: 2JA0126-
172 

Ex. 2: 3JA0173-
271 

Ex. 3: 3JA0272-
276 

Ex 4: 3JA0277-299 
UNLV Request for Judicial 
Notice 
Including Exhibits 1-4 
attached thereto 

August 1, 2019 3JA0300-323 
Ex. 1: 3JA0305-

312 
Ex. 2: 3JA0313-

315 
Ex. 3: 3JA0316-

320 
Ex. 4: 3JA0321-

323 
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UNLV Request for Hearing 
re Motion 

August 2, 2019 3JA0324-345 

UPA 1, LLC’s Limited 
Joinder to UNLV Motion 

August 6, 2019 3JA0346-383 

The Korte Company’s 
Opposition to UNLV 
Motion 

August 19, 2019 4JA0384-399 

Affidavit of Greg Korte in 
Support of Opposition 

August 19, 2019 4JA0400-404 

Affidavit of Todd Korte in 
Support of Opposition 

August 19, 2019 4JA0405-409 

Declaration of Sarah M. 
Thomas, Esq. in Support of 
Opposition 
Including Exhibit A 
attached thereto 

August 19, 2019 4JA0410-413 
5JA0414-433 

Ex. A: 5JA414-433 

UNLV Reply in Support of 
UNLV Motion 

October 9, 2019 6JA0434-446 

Transcript of Proceedings 
Hearing on UNLV Motion 
for Summary Judgment 

October 16, 2019 6JA0447-494 

Order Granting UNLV 
Motion  

February 6, 2020 6JA0495-504 

Notice of Entry of Order 
Granting UNLV Motion 

February 6, 2020 6JA0505-517 

Notice of Appeal March 2, 2020 6JA0518-521 
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Support of Opposition 
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Affidavit of Todd Korte in 
Support of Opposition 

August 19, 2019 4JA0405-409 

Declaration of David 
Frommer in Support of 
UNLV Motion 
Including Exhibits 1-4 
attached thereto 

August 1, 2019 2JA0122-172 
3JA0173-299 

Ex. 1: 2JA0126-
172 

Ex. 2: 3JA0173-
271 

Ex. 3: 3JA0272-
276 

Ex 4: 3JA0277-299 
Declaration of Sarah M. 
Thomas, Esq. in Support of 
Opposition 
Including Exhibit A 
attached thereto 

August 19, 2019 4JA0410-413 
5JA0414-433 

Ex. A: 5JA414-433 

Electronically Issued 
Summons 

February 1, 2018 1JA0054-57 

Notice of Appeal March 2, 2020 6JA0518-521 
Notice of Entry of Order 
Granting UNLV Motion 

February 6, 2020 6JA0505-517 

Order Granting UNLV 
Motion  

February 6, 2020 6JA0495-504 

The Korte Company’s 
Amended Complaint 

January 24, 2018 1JA0025-53 

The Korte Company’s 
Complaint 

January 11, 2018 1JA0001-24 

The Korte Company’s 
Opposition to UNLV 
Motion 

August 19, 2019 4JA0384-399 
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RFJN  
DICKINSON WRIGHT PLLC 
Cynthia L. Alexander 
Nevada Bar No. 6718 
Email:  calexander@dickinson-wright.com 
Taylor Anello 
Nevada Bar No. 12881 
Email:  tanello@dickinson-wright.com 
8363 West Sunset Road, Suite 200 
Las Vegas, Nevada  89113-2210 
Tel:  (702) 550-4400 
Fax:  (844) 670-6009 
Attorneys for Intervenor, the Board  
of Regents of the Nevada System  
of Higher Education on behalf of  
the University of Nevada, Las Vegas 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

UPA 1, LLC, a Delaware limited liability  
company, 

Plaintiff, 

vs. 

THE KORTE COMPANY, a Missouri 
corporation, 

Defendant. 

CASE NO. A-17-763262-B, A-18-767674-C, 
A-18-768969-B (consolidated)

DEPT. 16

STATE OF NEVADA ON RELATION OF 
THE BOARD OF REGENTS OF THE 

NEVADA SYSTEM OF HIGHER 
EDUCATION, ON BEHALF OF THE 

UNIVERSITY OF NEVADA, LAS VEGAS’ 
REQUEST FOR JUDICIAL NOTICE 

KORTE CONSTRUCTION COMPANY dba 
THE KORTE COMPANY,  a Missouri 
corporation, 

Plaintiff, 
v. 

UPA 1 LLC, a Delaware limited liability 
company, BRIDGEWAY ADVISORS,  a 
California corporation; STATE OF NEVADA 
ON RELATION OF THE BOARD OF 
REGENTS OF THE NEVADA SYSTEM OF 
HIGHER EDUCATION, ON BEHALF OF 
THE UNIVERSITY OF NEVADA, LAS 
VEGAS, a Constitutional entity of the State of 
Nevada; WELLS FARGO BANK 
NORTHWEST, N.A., AS TRUSTEE OF THE 
UNLV STUDENT HOUSING PHASE I PASS 

Case Number: A-17-763262-B

Electronically Filed
8/1/2019 6:09 PM
Steven D. Grierson
CLERK OF THE COURT

3JA0300

3JA0300
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THROUGH TRUST UNDER THE PASS-
THROUGH TRUST AGREEMENT AND
DECLARATION OF TRUST, a federal bank
institution, and DOES 1 through 100,
inclusive.

Defendants,

HELIX ELECTRIC OF NEVADA, LLC dba
HELIX ELECTRIC, a Nevada limited liability
company.

V.

Plaintiff,

KORTE CONSTRUCTION COMPANY dba
THE KORTE COMPANY, a Missouri
corporation, UNIVERSITY PARK, LLC, a
Delaware limited liability company,
UNIVERSITY BOARD OF REGENTS; UPA
1, LLC, a Delaware limited liability company,
TRAVELERS CASUALTY & SURETY
COMPANY OF AMERICA, a surety; DOES I
through X; BOE BONDING COMPANIES I
through X; LOE LENDERS I through X; TOE
TENANTS I through X, inclusive.

Defendants.

STATE OF NEVADA ON RELATION OF THE BOARD OF REGENTS OF THE
NEVADA SYSTEM OF HIGHER EDUCATION. ON BEHALF OF THE UNIVERSITY

OF NEVADA. LAS VEGAS* REQUEST FOR JUDICIAL NOTICE

Defendant, the State of Nevada ex rel the Board of Regents of the Nevada System of

Higher Education, on behalf of the University of Nevada, Las Vegas (hereinafter "UNLV"),

through undersigned counsel, the law firm of Dickinson Wright PLLC, hereby requests that the

Court take judicial notice of the documents listed below in this Request for Judicial Notice

C'RJN").

A fact is subject to judicial notice if it is "(1) [gjenerally known within the territorial

jurisdiction of the trial court; or (2) [cjapable of accurate and ready determination by resort to

sources whose accuracy cannot reasonably be questioned, so that the fact is not subject to

reasonable dispute." NRS 47.130; see also Fed. R. Evid. 201(b). The court "shall takejudicial

2
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notice if requested by a party and supplied with the necessary information" and such notice "may

be taken at any stage of the proceeding." NRS 47.150,47.170; see also Fed. R. Evid. 201(d), (f).

The Court may take judicial notice of matters of public record. See Jory v. Sennight, 542 P.2d

1400, 1403 (Nev. 1975) (taking notice of Secretary of State records); United States v. 14.02

Acres ofLand, 547 F.3d 943, 955 (9th Cir. 2008) (the court "may take judicial notice of matters

of public record") (citations and internal quotation marks omitted); Valasquez v. Mortgage Elec.

Registration Sys., Inc., No. C 08-3818 PJH, 2008 WL 4938162, at *2-3 (N.D. Gal. Nov. 17,

2008) (taking judicial notice of: (1) Deed of Trust, (2) Assignment of Deed of Trust, (3) Notice

of Default and Election to Sell Under Deed of Trust, (4) Substitution of Trustee, and (5)

Rescission of Notice of Default because they were publicly recorded). In the context of motions

to dismiss, courts regularly take judicial notice of public documents attached to motions to

dismiss submitted by defendants. See, e.g., Roe v. Johnson, 334 F. Supp. 2d 415, 419-20, n.6

(S.D. NY 2004); In re Bayside Prison Litigation, 190 F. Supp. 2d 755, 761 (D. NJ. 2002); see

also Leber v. Berkley Vacation Resorts, Case No. 2:08-CV-01752-PMP-PAL, 2009 U.S. Dist.

LEXIS 66928 (D. Nev. Jul. 27, 2009).

Here, the Court may take judicial notice of each of the attached documents. Judicial

notice of the following documents is proper in the context of UNLV's Motion for Summary

Judgment ("Motion") as each document below is a public document or is an official Nevada

record. The documents are:

1. Copy of the Deed recorded May 29, 2015 as Instrument No. 201505290005531

(attached as Exhibit 1).

2. Copy of the Notice of Lien recorded October 9, 2017 as Instrument No.

20171009-0001520 attached hereto as Exhibit 2.
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3. Copy of the Surety Bond recorded May 29, 2018 as Instrument No. 20180529-

0001743 attached as Exhibit 3.

4. Copy of the Third Amended Notice of Lien recorded December 11, 2018 as

Instrument No. 20181211-0001830 attached as Exhibit 4.

Each of the above referenced documents are recorded with the Clark County Recorder's

Office and, therefore, are matters of public record, the authenticity of which may be readily and

accurately determined. As such, and for all the foregoing reasons, the Court may take judicial

notice of each of the Documents attached hereto.

DATED this 1®' day of August, 2019.

DICKINSON WRIGHT PLLC

Cynthia L. Alexander, Esq.
Nevada Bar No. 6718

Taylor Anello, Esq.
Nevada Bar No. 12881

8363 West Sunset Road, Suite 200
Las Vegas, Nevada 89113-2210
Tel: (702)550-4400
Attorneys for The Board of Regents of
the Nevada System of Higher Education
on behalf of The University of Nevada,
Las Vegas
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CERTIFICATE OF SERVICE 

The undersigned, an employee of Dickinson Wright PLLC, hereby certifies that on the 1st 

day of August, 2019, he caused a copy of the foregoing STATE OF NEVADA ON 

RELATION OF THE BOARD OF REGENTS OF THE NEVADA SYSTEM OF HIGHER 

EDUCATION, ON BEHALF OF THE UNIVERSITY OF NEVADA, LAS VEGAS’ 

REQUEST FOR JUDICIAL NOTICE to be transmitted by electronic service in accordance 

with Administrative Order 14.2, to all interested parties, through the Court’s Odyssey E-File & 

Serve system addressed to: 
  
David Freeman, Esq. 
Gregory S. Gilbert, Esq. 
J. Stephen Peek, Esq. 
HOLLAND AND HART, LLP 
9555 Hillwood Drive, 2nd Floor 
Las Vegas, NV 89134 
dfreeman@hollandhart.com  
gsgilbert@hollandhart.com  
speek@hollandhart.com  
Attorneys for UPA 1, LLC 
 

Leon F. Mead II, Esq. 
Sarah Mead Thomas, Esq. 
MEAD LAW GROUP LLP 
7201 W. Lake Mead Blvd., Suite 550 
Las Vegas, Nevada 89128 
leon@meadlawgroup.com  
sarah@meadlawgroup.com  
Attorneys for The Korte Company 
 

Brian Boschee, Esq. 
Donna Dimaggio, Esq. 
HOLLEY DRIGGS WALCH FINE WRAY 
PUZEY & THOMPSON 
400 S. 4th Street, 3rd Floor 
Las Vegas, NV 89101 
bboschee@nevadafirm.com  
ddimaggio@nevadafirm.com  
Attorneys for Bridgeway Advisors 

Joshua H. Reisman, Esq. 
Glenn Machado, Esq. 
Robert R. Warns III, Esq. 
REISMAN SOROKAC 
8965 S. Eastern Ave., Suite 382 
Las Vegas, NV 89123 
jreisman@rsnvlaw.com  
gmachado@rsnvlaw.com  
rwarns@rsnvlaw.com  
Attorneys for Wells Fargo Northwest, N.A 
 
 
 

 
     

              
An Employee of Dickinson Wright PLLC 
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REQT  
DICKINSON WRIGHT PLLC 
Cynthia L. Alexander 
Nevada Bar No. 6718 
Email:  calexander@dickinson-wright.com 
Taylor Anello 
Nevada Bar No. 12881 
Email:  tanello@dickinson-wright.com 
8363 West Sunset Road, Suite 200 
Las Vegas, Nevada  89113-2210 
Tel:  (702) 550-4400 
Fax:  (702) 382-1661 
Attorneys for Intervenor, the Board  
of Regents of the Nevada System  
of Higher Education on behalf of  
the University of Nevada, Las Vegas 
 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
 
UPA 1, LLC, a Delaware limited liability  
company, 
 

Plaintiff, 
 
vs. 
 
THE KORTE COMPANY, a Missouri 
corporation, 
 

Defendant. 

CASE NO. A-17-763262-B, A-18-767674-C, 
A-18-768969-B (consolidated) 
 
DEPT. 16 
 

REQUEST FOR HEARING ON STATE 
OF NEVADA ON RELATION OF THE 

BOARD OF REGENTS OF THE NEVADA 
SYSTEM OF HIGHER EDUCATION, ON 

BEHALF OF THE UNIVERSITY OF 
NEVADA, LAS VEGAS’ MOTION FOR 

SUMMARY JUDGMENT  

 

HEARING REQUESTED 
 

KORTE CONSTRUCTION COMPANY dba 
THE KORTE COMPANY,  a Missouri 
corporation, 
                                     Plaintiff, 
v. 
 
UPA 1 LLC, a Delaware limited liability 
company, BRIDGEWAY ADVISORS,  a 
California corporation; STATE OF NEVADA 
ON RELATION OF THE BOARD OF 
REGENTS OF THE NEVADA SYSTEM OF 
HIGHER EDUCATION, ON BEHALF OF 
THE UNIVERSITY OF NEVADA, LAS 
VEGAS, a Constitutional entity of the State of 
Nevada; WELLS FARGO BANK 
NORTHWEST, N.A., AS TRUSTEE OF THE 
UNLV STUDENT HOUSING PHASE I PASS 
THROUGH TRUST UNDER THE PASS-
THROUGH TRUST AGREEMENT AND 
DECLARATION OF TRUST,  a federal bank 
institution, and DOES 1 through 100, 

Case Number: A-17-763262-B

Electronically Filed
8/2/2019 3:12 PM
Steven D. Grierson
CLERK OF THE COURT
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inclusive.

Defendants,
HELIX ELECTRIC OF NEVADA, LLC dba
HELIX ELECTRIC, a Nevada limited liability
company.

V.

Plaintiff,

KORTE CONSTRUCTION COMPANY dba
THE KORTE COMPANY, a Missouri
corporation, UNIVERSITY PARK, LLC, a
Delaware limited liability company,
UNIVERSITY BOARD OF REGENTS; UPA
1, LLC, a Delaware limited liability company,
TRAVELERS CASUALTY & SURETY
COMPANY OF AMERICA, a surety; DOES I
through X; BOE BONDING COMPANIES I
through X; LOE LENDERS I through X; TOE
TENANTS I through X, inclusive,

Defendants.

REQUEST FOR HEARING ON STATE OF NEVADA ON RELATION OF THE BOARD
OF REGENTS OF THE NEVADA SYSTEM OF HIGHER EDUCATION, ON BEHALF

OF THE UNIVERSITY OF NEVADA. LAS VEGAS' MOTION FOR SUMMARY
JUDGMENT

Defendant, the State of Nevada ex rel the Board of Regents of the Nevada System of

Higher Education, on behalf of the University of Nevada, Las Vegas, through imdersigned

counsel, the law firm of Dickinson Wright PLLC, hereby requests this Court set a hearing on its

Motion for Summary Judgment, filed on August 1, 2019, and attached hereto as Exhibit 1.

DATED this 2"^ day of August, 2019.

DICKINSON WRIGHT PLLC

Cynthia L. Alexander (NSB # 6718)
Taylor Anello (NSB # 12881)
8363 West Sunset Road, Suite 200
Las Vegas, Nevada 89113-2210
Tel: (702)550-4400
Attorneys for The Board of Regents of
the Nevada System ofHigher Education
on behalf of The University of Nevada,
Las Vegas

3JA0325
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CERTIFICATE OF SERVICE

The undersigned, an employee of Dickinson Wright PLLC, hereby certifies that on the

2"^ day of August, 2019, he caused a copy of the foregoing REQUEST FOR HEARING ON

STATE OF NEVADA ON RELATION OF THE BOARD OF REGENTS OF THE

NEVADA SYSTEM OF HIGHER EDUCATION, ON BEHALF OF THE UNIVERSITY

OF NEVADA, LAS VEGAS' MOTION FOR SUMMARY JUDGMENT to be transmitted

by electronic service in accordance with Administrative Order 14.2, to all interested parties,

through the Court's Odvssev E-File & Serve system addressed to:

David Freeman, Esq.
Gregory S. Gilbert, Esq.
J. Stephen Peek, Esq.
HOLLAND AND HART, LLP
9555 Hillwood Drive, 2"''Floor
Las Vegas, NV 89134
dfreeman@hollandhart.com

gsgilbert@hollandhart.com

speek@hollandhart.com
Attorneysfor UPA 1, LLC

Brian Boschee, Esq.
Donna Dimaggio, Esq.
HOLLEY DRIGGS WALCH FINE WRAY

PUZEY & THOMPSON

400 S. 4"^ Street, 3^^^ Floor
Las Vegas, NV 89101
bboschee@,nevadafirm.com

ddimaggio@.nevadafirm.com

Attorneys for Bridgeway Advisors

Leon F. Mead II, Esq.
Sarah Mead Thomas, Esq.
MEAD LAW GROUP LLP

7201 W. Lake Mead Blvd., Suite 550
Las Vegas, Nevada 89128
leon@,meadlawgroup.com
sarah@,meadlawgroup.com
Attorneysfor The Korte Company

Joshua H. Reisman, Esq.
Glenn Machado, Esq.
Robert R. Warns III, Esq.
REISMAN SOROKAC

8965 S. Eastern Ave., Suite 382
Las Vegas, NV 89123
ireisman@,rsnvlaw.com

gmachado@,rsnvlaw.com

rwarns@rsnvlaw.com

Attorneysfor Wells Fargo Northwest, N.A

An Employee of Dickinson Wright PLLC
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MSJD  
DICKINSON WRIGHT PLLC 
Cynthia L. Alexander 
Nevada Bar No. 6718 
Email:  calexander@dickinson-wright.com 
Taylor Anello 
Nevada Bar No. 12881 
Email:  tanello@dickinson-wright.com 
8363 West Sunset Road, Suite 200 
Las Vegas, Nevada  89113-2210 
Tel:  (702) 550-4400 
Fax:  (844) 670-6009 
Attorneys for Intervenor, the Board  
of Regents of the Nevada System  
of Higher Education on behalf of  
the University of Nevada, Las Vegas 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

UPA 1, LLC, a Delaware limited liability  
company, 

Plaintiff, 

vs. 

THE KORTE COMPANY, a Missouri 
corporation, 

Defendant. 

CASE NO. A-17-763262-B, A-18-767674-C, 
A-18-768969-B (consolidated)

DEPT. 16

STATE OF NEVADA ON RELATION OF 
THE BOARD OF REGENTS OF THE 

NEVADA SYSTEM OF HIGHER 
EDUCATION, ON BEHALF OF THE 

UNIVERSITY OF NEVADA, LAS VEGAS’ 
MOTION FOR SUMMARY JUDGMENT 

KORTE CONSTRUCTION COMPANY dba 
THE KORTE COMPANY,  a Missouri 
corporation, 

Plaintiff, 
v. 

UPA 1 LLC, a Delaware limited liability 
company, BRIDGEWAY ADVISORS,  a 
California corporation; STATE OF NEVADA 
ON RELATION OF THE BOARD OF 
REGENTS OF THE NEVADA SYSTEM OF 
HIGHER EDUCATION, ON BEHALF OF 
THE UNIVERSITY OF NEVADA, LAS 
VEGAS, a Constitutional entity of the State of 
Nevada; WELLS FARGO BANK 
NORTHWEST, N.A., AS TRUSTEE OF THE 

Case Number: A-17-763262-B

Electronically Filed
8/1/2019 6:09 PM
Steven D. Grierson
CLERK OF THE COURT
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UNLV STUDENT HOUSING PHASE I PASS
THROUGH TRUST UNDER THE PASS-
THROUGH TRUST AGREEMENT AND
DECLARATION OF TRUST, a federal bank
institution, and DOES I through 100,
inclusive.

Defendants,

HELIX ELECTRIC OF NEVADA, LLC dba
HELIX ELECTRIC, a Nevada limited liability
company.

V.

Plaintiff,

KORTE CONSTRUCTION COMPANY dba
THE KORTE COMPANY, a Missouri
corporation, UNIVERSITY PARK, LLC, a
Delaware limited liability company,
UNIVERSITY BOARD OF REGENTS; UPA
1, LLC, a Delaware limited liability company,
TRAVELERS CASUALTY & SURETY
COMPANY OF AMERICA, a surety; DOES I
through X; BOE BONDING COMPANIES I
through X; LOE LENDERS I through X; TOE
TENANTS I through X, inclusive.

Defendants.

STATE OF NEVADA ON RELATION OF THE BOARD OF REGENTS OF THE
NEVADA SYSTEM OF HIGHER EDUCATION, ON BEHALF OF THE UNIVERSITY

OF NEVADA. LAS VEGAS^ MOTION FOR SUMMARY JUDGMENT

Defendant, the State of Nevada ex rel the Board of Regents of the Nevada System of

Higher Education, on behalf of the University of Nevada, Las Vegas (hereinafter "UNLV"),

through undersigned counsel, the law firm of Dickinson Wright PLLC, hereby submits its

Motion for Summary Judgment (the "Motion").

///

///

///

///
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3JA0329



, CC o

in

z
0

3 2
V)

ts 58

£ ^

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

This Motion is based on the pleadings and papers on file, the Memorandum of Points and

Authorities below, and any argument that this Court may entertain.

DATED this day of August, 2019.

DICKINSON WRIGHT PLLC

\

By:
Cynthia L. Alexander, Esq.
Nevada Bar No. 6718

Taylor Anello, Esq.
Nevada Bar No. 12881

8363 West Sunset Road, Suite 200
Las Vegas, Nevada 89113-2210
Tel: (702)550-4400
Attorneys for The Board of Regents of
the Nevada System ofHigher Education
on behalf of The University of Nevada,
Las Vegas

NOTICE OF MOTION

YOU AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned will

bring the foregoing STATE OF NEVADA ON RELATION OF THE BOARD OF

REGENTS OF THE NEVADA SYSTEM OF HIGHER EDUCATION. ON BEHALF OF

THE UNIVERSITY OF NEVADA. LAS VEGAS* MOTION FOR SUMMARY

JUDGMENT on for hearing before the above-entitled Court on the day of

, 2019, .m. of said date, in Department .

DATED this day of August, 2019.
DICKINSON WRIGHT PLLC

By:
Cynthia L. Alexander, Esq.
Nevada Bar No. 6718

Taylor Anello, Esq.
Nevada Bar No. 12881

8363 West Sunset Road, Suite 200
Las Vegas, Nevada 89113-2210
Attorneys for The Board of Regents of
the Nevada System ofHigher Education
on behalf of The University of Nevada,
Las Vegas
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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

At its core, this is a dispute between UNLV's tenant, UPA 1, LLC ("UFA") and a general

contractor. The Korte Company ("Korte") hired by UPA to build student housing on a parcel of

real property located across from the UNLV campus and owned by UNLV. During construction

UPA and Korte became involved in a dispute, resulting in Korte recording a mechanics' lien

against UNLV's property. While the dispute between UPA and Korte involves the

reasonableness of the lien and the quality of work performed, the only claim pending against

UNLV is an unjust enrichment claim set forth by Korte. The undisputed material facts clearly

establish that UNLV is entitled to judgment as a matter of law on Korte's claim for unjust

enrichment because (1) the claim is barred given that a written contract exists between UPA and

Korte; and (2) the bond posted by UPA can and should satisfy any and all damages that Korte

may claim.

II. STATEMENT OF UNDISPUTED FACTS

UNLV and UPA entered into a Project Development Agreement dated May 15, 2015

("PDA").' The PDA contemplated UNLV purchasing the real property at Maryland Parkway

and Cottage Grove and leasing it to UPA under a long-term lease pursuant to which, UPA, and

possibly other third party developers, would "fund, construct, maintain, and operate student

housing and certain commercial establishments" on that real property as part of University Park

(the "Project").^ UNLV did purchase, and is the current owner of, the real property, which is just

over fourteen and a half (14 1/2) acres of real property located at the comer of Maryland

Parkway and Cottage Grove, commonly known as 4259 S. Maryland Parkway, Las Vegas,

Nevada 89119, APN: 162-22-510-001 through 162-22-510-009 (the "Property").^ This

' A true and correct copy of the Project Development Agreement is attached to the Declaration of David Frommer
(the "UNLV Declaration") as Exhibit 1 to the UNLV Declaration.
2Id. at 14.
' Id. at ^ 6; See also Request for Judicial Notice ("RJN") filed concurrently herewith at Exhibit 1.

4
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ownership is undisputed by the parties to this action and was recorded with the Clark County

Recorder's Office on May 29, 2015."*

UNLV and UPA^ also entered into a written Lease Agreement for University Park Phase

One (the "Lease") on May 15, 2015, which was recorded against the Property on February 2,

2016.^ In order to complete its obligations under the Lease, UPA entered into a written contract

with Korte titled, "Cost Plus Agreement Between Owner and Contractor with a Guaranteed

Maximum Price" (the "Construction Contract") dated February 5, 2016, whereby UPA hired

Korte to act as the general contractor to construct the Project.^ The Construction Contract was

entered into after UNLV had recorded its ownership interest in the Project and UPA had

recorded its leasehold interest related to the Project.

As the construction for the Project involves state-owned land, UNLV, not UPA or Korte,

was required to apply for the construction permit from the Nevada State Public Works Division

(the "SPWD").^ The March 11, 2016 construction permit, which listed Korte as the contractor,

was clearly issued to UNLV by the SPWD and specifically references that the Project is for

student housing at University Park.^ On March 11, 2016, the SPWD listed Korte as the

Contractor on the permit for the Project.'® On March 15, 2016, Michael Wolfe, the Project

Manager at UNLV, sent Korte a fax with copies of the plans, permit and green card for the

Project, reminding Korte that the documents needed to be kept on site at all times and made

available to the SPWD inspector.''

Subsequently, a dispute between UPA and Korte arose regarding the Construction

ld. \ See also Korte's Second Amended Complaint at ^ 9.
^ The original lease was between UNLV and UPA 1, LLC's predecessor University Park LLC. University Park
LLC assigned its leasehold interest in the Project to UPA 1, LLC. True and correct copies of the original lease and
assignment are attached to the UNLV Declaration as Exhibit 2.
^SeeUNLV Declaration at ^ 7.
' See Korte's SecondAmended Complaint at H8.
®See UNLV Declarationat ^ 10.
' True and correct copies of the constructionpermits are attached to the UNLV Declaration as Exhibit 3.

Id

" A true and correct copy of the March 15, 2016 fax to Korte is attached to the UNLV Declaration as Exhibit 3.
5
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Contract, which resulted in Korte recording a mechanics' lien against the entire Property on

October 9, 2017 in the amount of $20,366,490.22 (the "Mechanics' Lien").'̂ On October 18,

2017, UFA filed a Motion Requesting Court Order to Show Cause Pursuant to NRS 108.2275,

seeking a declaration from this court that the underlying Mechanics' Lien recorded by Korte is

excessive, frivolous, and made without reasonable cause and praying for release of the same (the

"Expungement Action"). On January 24, 2018, Korte filed a Complaint seeking foreclosure of

the Mechanics' Lien (the "Foreclosure Action"). The Expungement Action and the Foreclosure

Action were consolidated and remain ongoing. For purposes of this Motion, only the

Foreclosure Action, and in particular Korte's sole claim against UNLV for unjust enrichment, is

at issue.

On May 29, 2018, UFA, as principal, and Hartford Fire Insurance Company ("Hartford"),

as surety, executed and recorded a surety bond in the amount of Five Million Four Hundred and

Forty-Eight Thousand Five Hundred Ninety-Two Dollars and Eighty-Two Cents ($5,448,592.82)

for the benefit of Korte (the "Bond").*^ On October 9, 2018, Korte filed its Second Amended

Complaint (the "SAC") in the Foreclosure Action which set forth a single cause of action against

UNLV for unjust enrichment. In the SAC, Korte also dropped its claim for foreclosure of the

Property, in favor of claims for recovery against the Bond.'"* This is important to note because

Korte is no longer seeking recourse against the Property, which is the only thing tying UNLV to

this litigation.

On December 11, 2018, Korte recorded its Third Amended Notice of Lien against the

Project, reducing the amount of its mechanics' lien to $2,899,988.72 (the "Amended Lien"),

nearly half of the amount of the Bond.'̂ Construction on the Project recently was completed.

See RJN at Exhibit 2; see also SAC at ^ 35.
" Id. at Exhibit 3; see also SAC at ^ 38.

See SAC generally.
See RJN at Exhibit 4.
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and UPAstill holds the leasehold interest in the Property to date.'^

III. LEGAL ARGUMENT

A. LEGAL STANDARD

Summary judgment is appropriate and "shall be rendered forthwith" when the pleadings

and other evidence on file demonstrate that there is no "genuine issue as to £iny material fact and

that the moving part is entitled to a judgment as a matter of law." See NRCP 56(c); Wood v.

Safeway, Inc., 121 Nev. 724, 729, 121 P.3d 1026 (2005). The substantive law controls which

factual disputes are material and will preclude summary judgment; other factual disputes are

irrelevant. Id., 121 Nev. at 731. While the pleadings and other proof must be construed in a

light most favorable to the non-moving party, that party bears the burden "to do more than

simply show that there is some metaphysical doubt" as to the operative facts in order to avoid

summary judgment. Matushita Electric Industrial, Co. v. Zenith Radio, 475 U.S. 574, 586

(1986), cited by Wood, 121 Nev. at 732. The non-moving party "must, by Declaration or

otherwise, set forth specific facts demonstrating the existence of a genuine issue for trial or have

summary judgment entered against him." Bulbman, Inc. v. Nevada Bell, 108 Nev. 105, 110, 825

P. 2d 591 {quoting Collins v. Union Fed. Savings & Loan, 99 Nev. 284, 302, 662 P.2d 610, 621

(1983). Here, the undisputed facts clearly establish that Korte cannot succeed in its claim for

unjust enrichment against UNLV and that UNLV is entitled to judgment as a matter of law.

B. UNLV IS ENTITLED TO JUDGMENT AS A MATTER OF LAW AS TO

KORTE'S CLAIM FOR UNJUST ENRICHMENT.

"The phrase 'unjust enrichment' is used in law to characterize the result or effect of a

failure to make restitution of, or for, property or benefits received under such circumstances as to

give rise to a legal or equitable obligation to account therefor." 66 Am.Jur.2d Restitution § 3

(1973). "Unjust enrichment exists when the plaintiff confers a benefit on the defendant, the

defendant appreciates such benefit, and there is 'acceptance and retention by the defendant of

such benefit under circumstances such that it would be inequitable for him to retain the benefit

without payment of the value thereof.'" Certified Fire Prot. Inc. v. Precision Constr., 128 Nev.

See UNLV Declaration at ^ 13.

3JA0334

3JA0334



h
X
O "1
X -a ON

a <N

1 a o

t/1

MM

3 Z
VJ

;;; ^8

± ^

h 3U rn

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

371, 381, 283 P.3d 250, 257 (2012) {citing Unionamerica Mtg. v. McDonald, 97 Nev. 210, 212,

626 P.2d 1272, 1273 (1981) (internal quotations omitted) {quoting Dass v. Epplen, 162 Colo. 60,

424 P.2d 779, 780(1967))).

According to the SAC, Korte alleges that UNLV, along with the other Defendants, "have

received a benefit from the work of Korte, that Korte has made demand upon said Defendants for

the work performed, but to date, said Defendants have refused to pay and/or compensate Korte

for such work and benefits conferred on them."'^ This is the sole basis and only substantive

allegation in support of Korte's unjust enrichment claim against UNLV. Yet, the undisputed

facts establish that (1) there is a written contract that governs the payment terms and recourse for

the services provided by Korte; (2) that the Bond has been posted exceeding the amount

allegedly owed to Korte for its services; and (3) UNLV has not unjustly retained any benefit

from Korte's services. As such, there are no genuine issues of material fact and UNLV is

entitled to judgment as a matter of law.

1. The Existence OfA Written Contract Between Korte And UFA Bars The Claim
For Unjust Enrichment Against UNLV.

It is generally accepted that "unjust enrichment is not available when there is an express,

written contract " Leasepartners Corp. v. Robert L. Brooks Trust Dated Nov. 12, 1975, 113

Nev. 747, 942 P.2d 182, 187 (1997) {citing 66 Am.Jur.2d Restitution § 6 (1973) (stating that,

generally, an action based on a theory of unjust enrichment is not available when there is an

express, written contract, because no agreement can be implied when there is an express

agreement)); Crockett & Myers, Ltd. v. Napier, Fitzgerald & Kirby, LLP, 440 F. Supp. 2d 1184,

1197 (D. Nev. 2006), affd, 583 F.3d 1232 (9th Cir. 2009) (holding that claim for unjust

enrichment was barred because there was an express, written contract); Wilson v. Stratosphere

Corp., 371 F. App'x 810, 811-12 (9th Cir. 2010). Instead, "[t]he doctrine of unjust enrichment

or recovery in quasi contract applies to situations where there is no legal contract but where the

person sought to be charged is in possession of money or property which in good conscience and

" See SAC at 58.
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justice he should not retain but should deliver to another [or should pay for]." 66 Am.Jur.2d

Restitution § 11 (1973); see Lipshie v. Tracy Investment Co., 93 Nev. 370, 379, 566 P.2d 819,

824 (1977) ("To permit recovery by quasi-contract where a written agreement exists would

constitute a subversion of contractual principles.").

As explained above, it is undisputed that Korte and UPA entered into the Construction

Contract on February 5, 2016 which governs the terms of payment and services to be provided

by Korte in connection with the Project. The only services for which Korte is alleging it is

entitled to payment axQ subject to the Construction Contract. As such, as a matter of law, the

existence of the Construction Contract between Korte and UPA bars any claim in equity,

including the claim for unjust enrichment against UNLV.

2. Reliance on the Leasepartners Case as Support For Korte's Unjust Enrichment
Claim is Misplaced

Reliance on the Nevada Supreme Court's decision in Leasepartners Corp. v. Robert L.

Brooks Tr. Dated Nov. 12, 1975, 113 Nev. 747, 751, 942 P.2d 182, 184 (1997) in support of

Korte's unjust enrichment claim against UNLV, would overstate the case's holding and, thereby

inappropriately extend its applicability to the facts and circumstances at hand. Based on the

limited, specific facts present in Leasepartners, the court held that an unjust enrichment claim

could be pursued despite the existence of a contract between an equipment security holder on a

construction project and the owner's tenant.

In LeasePartners, LeasePartners entered into a lease with the lessee, Danzig Corp., of the

Royal Hotel related to electronic signage outside the hotel, which provided a monthly payment

schedule and further provided that Danzig could purchase the signage at the end of the lease term

for one dollar. Id. The terms of the lease between Danzig and LeasePartners stated that the title

to the equipment should remain with LeasePartners, regardless of whether it became affixed to

the hotel. Id. This conflicted with the terms of the agreement between Danzig and the owners of

the hotel. Brooks Trust, which designated that everything, including all personal property except

for gaming equipment, would be "surrendered with the Leased Property as a part thereof."

Danzig defaulted on its lease with Brooks Trust and the lease was terminated. Id. Importantly,
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not until Danzig's default and the subsequent termination of the lease, did LeasePartners

learn that Danzig was only a tenant at the Royal Hotel. Id at 751-752 (emphasis added).

The Brooks Trust refused to surrender the signage or pay LeasePartners for them, so

LeasePartners sued Brooks Trust for claim and delivery and unjust enrichment. Id.

Based upon those specific facts, the Supreme Court reversed the lower court's granting of

summary judgment in favor of Brooks Trust because it found that the claim for unjust

enrichment against Brooks Trust was not automatically barred due to the existence of a written

contract between Danzig and LeasePartners. The facts noted in the decision, upon which the

court must have relied, are clearly distinguishable from the facts at issue here for the following

reasons: (1) Korte had constructive knowledge that UPA was the lessee and that UNLV owned

the Property prior to performing any services under the Construction Contract; (2) Korte has

actual knowledge that UPA was the lessee and that UNLV owned the Property prior to

performing any services under the Construction Contract; (3) Korte has an adequate remedy at

law against UPA and the Bond; and (4) UNLV has not unjustly retained any benefit from Korte.

a, Korte Had Notice That UNL V Was The Owner Of The Property,

What this Court must keep in mind is that unjust enrichment is an equitable theory of

recovery. In LeasePartners the Court made it a point to note that LeasePartners did not have any

knowledge that Danzig was merely a tenant until after Danzig had defaulted. This lack of

knowledge would put LeasePartners in a difficult position to protect itself from the

circumstances that eventually unfolded. As a matter of equity, LeasePartners had a completely

different position than Korte does here. Korte cannot claim that it had no knowledge of UNLVs

ownership interest in the Property. In fact, it is abundantly clear that Korte had actual, or, at the

very least, constructive notice that the Property was owned by UNLV.

i. As a matter of law. Korte had constructive knowledge that the Pronertv

was owned bv UNLV.

It is undisputed that the Deed reflecting UNLV's ownership interest and the Lease

reflecting UPA's leasehold interest were recorded against the Property prior to Korte's execution

of the Construction Contract. Nevada law provides that every document recorded in a county

10
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recorder's office gives notice to all persons upon recordation. Nev. Rev. Stat. 247.190; see also

In re Crystal Cascades Civil, LLC, 398 B.R. 23, 29 (Bankr. D. Nev. 2008), afFd, 415 B.R. 403

(B.A.P. 9th Cir. 2009). In fact, Nevada courts have consistently held that purchasers of real

property are charged with constructive notice of any interest a title search would reveal. Adaven

Mgmt., Inc. V. Mountain Falls Acquisition Corp., 124 Nev. 770, 779, 191 P.3d 1189, 1195 (2008)

{citing Snow v. Pioneer Title Ins. Co., 84 Nev. 480, 484-86, 444 P,2d 125, 127-28 (1968)). Any

general contractor conducting due diligence before entering into a substantial construction

contract would review the applicable property records and discover UNLV and UPA's respective

interest. Even if Korte did not conduct due diligence, as a matter of law, it had constructive

notice, due to the proper recording of UNLV's ownership interest.

In addition to the recorded documents, the Project is entitled University Park Phase One

and is located just next to campus. Any logical individual would likely believe that, or at least

inquire whether, the Project to build student housing was related to UNLV. Any attempt by

Korte to feign ignorance of UNLV's ownership of the Property would be disingenuous.

ii. Korte had actual knowledge that the Propertv was owned bv UNLV prior

to starting work on the Project.

In addition to the recorded documents, at the very outset of Korte's involvement in the

Project, Korte was receiving communications from the SPWD.'̂ The fact that the public works

department was involved in the Project at all would have given Korte notice that the Property

was state-owned, as the SPWD only has jurisdiction over state-owned projects. See Nev. Rev.

Stat. 338 seq. UNLV was required to apply for the construction permit, meaning that before

any work could commence, Korte had actual knowledge that the Property was state-owned. To

take it one step further, the communications at the outset of the Project expressly indicated that

UNLV was the owner of the Property. These facts are critical for this Court's analysis because

See UNLV Declaration at ^ 10 and Exhibit 4.
" See also Nev. Rev. Stat. 338.010(16) (defining "Public body" as the State, county, city, to\vn, school district or
any public agency of this State or its political subdivisions sponsoring or financing a public work); Nev. Rev. Stat.
338.010(17) (defining "Public work" as any project for the new construction, repair or reconstruction of a project
financed in whole or in part from public money for publicly owned works and property).

11
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they distinguish Korte's position from that of LeasePartners, making the limited exception set

forth in LeasePartners inapplicable to the facts and circumstances here.

b, Korte Has Recourse Against UFA, The Current Lessee,

If a legal remedy exists against a co-party, a claimant must first exhaust the legal remedy

before attempting to recover in equity against another party. Deanna Construction Co. Inc. v.

Sarasota Entertainment Corp., 636 So.2d. 767 (Fla.4th DCA 1994). In LeasePartners, Danzig

had defaulted and was essentially out of the picture because the fixture in question had been

retained and was being utilized by the owner. Unlike LeasePartners, the tenant with whom

Korte contracted, UFA, is still subject to a Lease with UNLV. Further, UNLV is not taking a

position regarding the validity or applicability of the Construction Contract to the Project and

services performed by Korte. Korte indeed brought a cause of action against UFA for breach of

contract and its recourse can be fully and adequately determined under the terms of that contract.

c, Korte's Security Interest Is In The Bond, Which Is An Adequate
Remedy At Law,

Another distinguishing factor from LeasePartners is that Korte's security interest is not

in the Property itself, or in any property under the control of UNLV. This is clearly illustrated by

Korte's own admission in the SAC, whereby it asserts, "[pjursuant to NRS 108.2415(6)(a), the

surety bond releases the property described in the surety bond from the lien and the surety bond

is deemed to replace the property as security for the lien."^° Accordingly, it is undisputed that

the Property is no longer subject to the Lien and that UNLV's interest in the Project is through its

ownership interest in the Property. As the Property is no longer a source of recovery for Korte, it

is impossible for Korte to succeed on a claim for unjust enrichment against UNLV.

Instead, the Bond provides Korte an adequate remedy at law, precluding it from asserting

unjust enrichment. As a general rule, the remedy of unjust enrichment is not available in a

contractor's or subcontractor's action for work performed on a construction project where the law

provides another remedy. 68 Causes of Action 2d 1 (Originally published in 2015) {citing e.g.,

20 Id. at 1168.

12
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Bamburg Steel Buildings, Inc. v. Lawrence General Corp., 817 So. 2d 427, 165 Ed. Law Rep.

876 (La. Ct. App. 2d Cir. 2002)). Thus, before recovery can be had against a defendant on an

unjust enrichment theory, a contractor or subcontractor may be required to exhaust its remedies.

See Forrest Const. Co., LLC v. Laughlin, 337 S.W.3d 211 (Tenn. Ct. App. 2009); E & MSales

West, Inc. V. Diversified Metal Products, Inc., 2009 UT App 299, 221 P.3d 838 (Utah Ct. App.

2009).) Here, it is undeniable that Korte has failed to exhaust other remedies provided by law.

Any recourse by Korte regardingimprovements on the Property should and can be satisfied by

the Bond.

In fact, if Korte were permitted to execute on the Bond and/or seek an award of damages

under its claim for breach of contract against UPA, Korte would undeniably receive a windfall.

The work that Korte is alleging benefited UNLV is the very same work that Korte is seeking

payment for under the Lien. The Bond is the security for the Lien. As such, the appropriate

remedy at law is foreclosure of the Bond. Unjust enrichment against UNLV is not a legal

remedy in this circumstance. Finally, as explained below, UNLV has not retained any benefit

from the work performed by Korte.

</. UNL V Has Not Appreciated or Unjustly Retained Any Benefit From
Korte.

In order for Korte to succeed on a claim for unjust enrichment, it must establish that

UNLV has actually appreciated and unjustly retained a benefit conferred upon it by Korte, which

it cannot. It is undisputed that UPA is the current lessee on the Property, pursuant to a long-term

lease with UNLV. This means that, despite its ownership interest in the Property, UNLV does

not currently have possession of the Project or any of the improvements thereon. These facts are

distinguishable from those in LeasePartners because, in Leasepartners, the landlord. Brooks

Trust, had physical possession of the hotel and signage in operation and the lessee, Danzig, was

completely off the project. It was under those limited facts that the Court in Leasepartners found

that the claim for unjust enrichment against the owner of the property was not precluded. Under

the facts at issue here, it would be wholly speculative to hold that UNLV, as the landlord, has

received any benefit from the work performed by Korte on the Project.

13
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Other jurisdictions have agreed that a contractor seeking recovery against a landlord

under a theory of unjust enrichment must establish that the landlord has actually received a

benefit from tenant improvements and that speculation that some benefit may be conferred to the

landlord in the future is insufficient. See Coffee Pot Plaza P'ship v. Arrow Air Conditioning &

Refrigeration, Inc., 412 So. 2d 883, 884 (Fla. Dist. Ct. App. 1982) (denying recovery in unjust

enrichment where a contractor repaired and installed refrigeration equipment left behind by a

tenant reasoning that it would be speculative to hold that the landlord had received a benefit,

even though the value of the equipment had been enhanced because the enhancement was in a

space that the landlord could not rent out); Variety Children's Hospital v. Vigliotti, 385 So.2d

1052 (Fla.3d DCA 1980) (holding that a basic element of unjust enrichment is that some benefit

must flow to the party sought to be charged.) Further, the quality of Korte's work is being

disputed by UFA in the instant litigation. As such, whether any benefit was conferred to any

party by virtue of the work performed is speculative and insufficient to support a claim for unjust

enrichment. See Thompson v. Herrmann, 91 Nev. 63, 68, 530 P.2d 1183, 1186 (1975) (holding

that the defendant could not recover under a theory of unjust enrichment where work failed to

meet state regulations and thus was rendered useless, ultimately providing no advantage to the

plaintiff).

Korte has not —and cannot —show that UNLV has appreciated or unjustly retained any

actual, concrete benefit from the work performed by Korte on the Project. Again, the lessee on

the Property - UPA - is involved in the instant litigation and will remain the lessee on the

Property at issue for the foreseeable future. UNLV does not currently have possession of the

Project, is not able to use any of the improvements on the Project and is not receiving any

monetary benefit for the use of the improvements, meaning that UNLV has not appreciated the

benefit of any of the work performed by Korte and has certainly not unjustly retained any benefit

from the work performed by Korte. This is a fatal flaw in Korte's claim for unjust enrichment

against UNLV.
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3. UNLVCannot Be Held Liable to Korte Merely Because It Owns The Property.

Even though Korte is no longer seeking recovery against the Property and has a sufficient

remedy by way of the Bond, Korte is improperly attempting to keep UNLV tied up in this

litigation solely by virtue of its ownership interest in the Property. Other jurisdictions have

reasoned that a property owner cannot be held liable to a contractor under an unjust enrichment

theory for a tenant's improvements merely because the ownerowned the property, and the

contractor was treated unjustly by the tenant. See, e.g., DCB Construction Co., Inc. v. Central

City Development Co., 965 P.2d 115 (Colo. 1998) {citing Restatement of Restitution § 110

(1937); Wang Elec., Inc. v. Smoke Tree Resort, LLC, 230 Ariz. 314, 283 P.3d 45 (Ct. App. Div.

1 2012).

In fact, courts have only allowed a contractor hired by a tenant to make improvements to

leasehold premises to recover unpaid monies from the property owner in circumstances where

the owner has engaged in improper, deceitful, or misleading conduct. Id.; see also Kujawa v.

Billboard Cafe at Lucas Plaza, Inc., 10 S.W.3d 584 (Mo. Ct. App. E.D. 2000); Insulation

Contracting & Supply v. Kravco, Inc., 209 N.J.Super. 367, 507 A.2d 754, 760

(N.J.Super.Ct.App.Div.l986) (referring to a case requiring that defendant engage in misleading

behavior); Kemp v. Majestic Amusement Co., 427 Pa. 429, 234 A.2d 846, 848 (Pa.1967) ("[I]n

the absence of some misleading by the third party, the mere failure of performance by one of the

contracting parties does not give rise to a right of restitution against the third party."); Frank W.

Whitcomb Constr. Corp. v. Cedar Constr. Co., 142 Vt. 541, 459 A.2d 985, 988 (Vt.l983)

("Certainly there is nothing to show the plaintiff to have been misled to its detriment either

deliberately or accidentally."); Farwest Steel Corp. v. Mainline Metal Works, Inc., 48 Wash.App.

719, 741 P.2d 58, 65 (Wash.Ct.App.l987) (identifying a common thread among cases finding

unjust enrichment in that they "involved some clear act of bad faith by the defendant" and noting

that the defendant there had not misled the plaintiff). Otherwise, a landlord would be cast in the

role as an insurer for any tenant who contracts for improvements to the leasehold. WangElec.,

Inc., 230 Ariz. 314, 283 P.3d 45.
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Here, Korte has not even alleged, and certainly cannot establish, that UNLV has engaged

in any improper, deceitful or misleading conduct. In fact, courts in other jurisdictions have held

that where an owner takes steps to ensure payment by a contractor for work performed by a

subcontractor, and the contractor does not pay the subcontractor for the performance of his

services, the "injustice was not visited" upon the subcontractor by the owner. Blum v. Dawkins,

Inc. 683 So.2d 163 (Fla. 5th DCA 1996). This line of case law and reasoning is logically

supported by the fact that unjust enrichment is an equitable claim for relief. Where the owner of

the property takes steps to ensure payment of a contractor and does not engage in any

wrongdoing itself, it would be inequitable to hold them liable for another's actions.

Here, UNLV required that UFA post the Bond, which will undeniably satisfy the Lien

and any damages claimed by Korte. According to the SAC, Korte is not seeking any separate or

distinct damages from UNLV under the theory of unjust enrichment, but rather is seeking the

same damages that it seeks under its breach of contract claim and the claim for foreclosure of the

Bond. The pleadings alone make it clear that, due to the actions of UNLV, Korte is protected

and has adequate remedies at law. Korte's claim for unjust enrichment against UNLV is

precluded because there are no allegations or evidence that demonstrate UNLV was in any way

deceitful or misleading to Korte.
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IV. CONCLUSION

Based upon the foregoing, there are no genuine issues of material fact and UNLV

respectfully requests that this Court find that UNLV is entitled to judgment in its favor as a

matter of law as to Korte's claim for unjust enrichment.

DATED this day of August, 2019.

DICKINSON WRIGHT PLLC
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Attorneys for The Board of Regents of
the Nevada System ofHigher Education
on behalf of The University of Nevada,
Las Vegas
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CERTIFICATE OF SERVICE 

The undersigned, an employee of Dickinson Wright PLLC, hereby certifies that on the 1st 

day of August, 2019, he caused a copy of the foregoing STATE OF NEVADA ON 

RELATION OF THE BOARD OF REGENTS OF THE NEVADA SYSTEM OF HIGHER 

EDUCATION, ON BEHALF OF THE UNIVERSITY OF NEVADA, LAS VEGAS’ 

MOTION FOR SUMMARY JUDGMENT to be transmitted by electronic service in 

accordance with Administrative Order 14.2, to all interested parties, through the Court’s 

Odyssey E-File & Serve system addressed to: 

David Freeman, Esq. 
Gregory S. Gilbert, Esq. 
J. Stephen Peek, Esq.
HOLLAND AND HART, LLP
9555 Hillwood Drive, 2nd Floor
Las Vegas, NV 89134
dfreeman@hollandhart.com
gsgilbert@hollandhart.com
speek@hollandhart.com
Attorneys for UPA 1, LLC

Leon F. Mead II, Esq. 
Sarah Mead Thomas, Esq. 
MEAD LAW GROUP LLP 
7201 W. Lake Mead Blvd., Suite 550 
Las Vegas, Nevada 89128 
leon@meadlawgroup.com  
sarah@meadlawgroup.com  
Attorneys for The Korte Company 

Brian Boschee, Esq. 
Donna Dimaggio, Esq. 
HOLLEY DRIGGS WALCH FINE WRAY 
PUZEY & THOMPSON 
400 S. 4th Street, 3rd Floor 
Las Vegas, NV 89101 
bboschee@nevadafirm.com  
ddimaggio@nevadafirm.com  
Attorneys for Bridgeway Advisors 

Joshua H. Reisman, Esq. 
Glenn Machado, Esq. 
Robert R. Warns III, Esq. 
REISMAN SOROKAC 
8965 S. Eastern Ave., Suite 382 
Las Vegas, NV 89123 
jreisman@rsnvlaw.com  
gmachado@rsnvlaw.com  
rwarns@rsnvlaw.com  
Attorneys for Wells Fargo Northwest, N.A 

An Employee of Dickinson Wright PLLC 
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JOIN 
Gregory S. Gilbert 
Nevada Bar No. 6310 
Joseph G. Went 
Nevada Bar No. 9220 
David J. Freeman 
Nevada Bar No. 10045 
HOLLAND & HART LLP 
9555 Hillwood Drive, 2nd Floor 
Las Vegas, NV 89134 
Phone: 702.669.4600 
Fax: 702.669.4650 
gsgilbert@hollandhart.com 
jgwent@hollandhart.com 
dfreeman@hollandhart.com 
 
Attorneys for Plaintiff UPA 1, LLC 

DISTRICT COURT 

 
CLARK COUNTY, NEVADA 

  
UPA 1, LLC, a Delaware limited liability 
company, 

Plaintiff, 

v. 

THE KORTE COMPANY, a Missouri 
corporation, 

Defendant. 

Consolidated Case No.  A-17-763262-B
Consolidated with A-18-768969-B and  
A-18-767674-C 
Dept. No.  XXV 
 
UPA 1, LLC’S LIMITED JOINDER TO 
THE STATE OF NEVADA EX. REL. THE 
BOARD OF REGENTS OF THE 
NEVADA SYSTEM OF HIGHER 
EDUCATION, ON BEHALF OF THE 
UNIVERSITY OF NEVADA, LAS 
VEGAS’ MOTION FOR SUMMARY 
JUDGMENT 

AND ALL RELATED CLAIMS. 
 

Hearing Date:  September 25, 2019
Hearing Time: 9:00am 

Plaintiff UPA 1, LLC (“UPA”), by and through its counsel of record, HOLLAND & HART 

LLP, hereby submits this Limited Joinder to the State of Nevada ex rel. the Board of Regents of 

the Nevada System of Higher Education, on behalf of the University of Nevada, Las Vegas’ 

(hereinafter “UNLV”) Motion for Summary Judgment (the “Motion”). 

/ / / 

/ / / 

/ / / 

/ / / 

Case Number: A-17-763262-B

Electronically Filed
8/6/2019 5:18 PM
Steven D. Grierson
CLERK OF THE COURT
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This limited joinder is based on the attached Memorandum of Points and Authorities, the 

attached exhibits, the papers and pleadings on file with the Court, and any additional evidence or 

oral argument that the Court may allow. 

DATED this 6th day of August, 2019 
 

 HOLLAND & HART LLP 
 
/s/ David J. Freeman 

 Gregory S. Gilbert 
Joseph G. Went 
David J. Freeman 
9555 HILLWOOD DRIVE, 2ND FLOOR 
LAS VEGAS, NV 89134 
 
Attorneys for Plaintiff UPA 1, LLC

 

MEMORANDUM OF POINTS AND AUTHORITIES 

UPA joins the Motion for the limited purpose of providing further evidence demonstrating 

no genuine issue of material fact exists that The Korte Company (“Korte”) has had actual and 

constructive knowledge of UNLV’s ownership interest in the Property (as defined in the Motion) 

since at least February 10, 2016.   

On February 10, 2016, Todd J. Korte, on behalf of Korte, executed a Contractor’s 

Certificate, Consent and Acknowledgement (the “Contractor’s Certificate”).  A copy of the 

Contractor’s Certificate is attached hereto as Exhibit “1”.  The Contractor’s Certificate states that 

it was executed in connection with a Note Purchase Agreement (the “NPA”) between UPA and 

its lender.  See id. The Contractor’s Certificate uses defined terms further described in a certain 

Deed of Trust “as defined in the Note Purchase Agreement.”  See id. at § 1.  A copy of the NPA 

is attached hereto as Exhibit “2”.  The NPA defines the “Deed of Trust” as: “a Leasehold Deed 

of Trust, Security Agreement, Assignment of Leases and Rents and Fixture Filing Statement dated 

as of the date hereof (the ‘Deed of Trust’).”  See id. at § 1.3.  The NPA expressly states that the 

Property “is being leased by [UPA] from UNLV”, identifies the Lease Agreement for University 

Park Phase One dated May 15, 2015 (the “Lease”) and describes UNLV as “Landlord” and UPA 

as the “Tenant” under the terms of the Lease.  See id. at § 1.1. 
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It has long been established in Nevada that a “corporation can acquire knowledge or 

receive notice only through its officers and agents.”  See Strohecker v. Mut. B&L Assn., 55 Nev. 

350, 355, 34 P.2d 1076, 1077 (1934). Under Nevada law, the knowledge of an officer or agent is 

imputed to the corporation when the agent obtains the knowledge “while acting in the course of 

his employment and within the scope of his authority, and the corporation is charged with such 

knowledge even though the officer or agent does not in fact communicate his knowledge to the 

corporation.” See USACM Liquidating Trust v. Deloitte & Touche LLP, 764 F. Supp. 2d 1210, 

1217 (D. Nev. 2011).  In this case, Todd Korte’s acquisition of knowledge on February 10, 2016 

that the Property was owned by UNLV and leased to UPA under the terms of a Lease should be 

imputed to Korte. 

Because there are no genuine issues of material fact that Korte had actual and constructive 

knowledge of UNLV’s ownership interest in the Property by at least February 10, 2016, this Court 

should make such a finding fact and conclusion.  

DATED this 6th day of August, 2019 
 

 HOLLAND & HART LLP 
 
s/ David J. Freeman. 

 Gregory S. Gilbert 
Joseph G. Went 
David J. Freeman 
9555 HILLWOOD DRIVE, 2ND FLOOR 
LAS VEGAS, NV 89134 
 
Attorneys for Plaintiff UPA 1, LLC
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CERTIFICATE OF SERVICE 

I hereby certify that on the 6th day of August, 2019, a true and correct copy of the 

foregoing UPA 1, LLC’S LIMITED JOINDER TO THE STATE OF NEVADA EX. REL. 

THE BOARD OF REGENTS OF THE NEVADA SYSTEM OF HIGHER EDUCATION, 

ON BEHALF OF THE UNIVERSITY OF NEVADA, LAS VEGAS’ MOTION FOR 

SUMMARY JUDGMENT was served by the following method(s): 

 
 Electronic:  by submitting electronically for filing and/or service with the Eighth Judicial 

District Court’s e-filing system and served on counsel electronically in accordance with 
the E-service list to the following email addresses: 

Leon F. Mead, II, Esq. 
Sarah M. Thomas, Esq. 
MEAD LAW GROUP 
7201 West Lake Mead Blvd. 550 
Las Vegas, NV 89128 
Tel: (702) 869-0192 
Fax: (702) 922-3831 
leon@meadlawgroup.com 
sarah@meadlawgroup.com 
 
Attorneys for Defendant The Korte Company 
and Travelers Casualty And Surety Company 
of America 

Cynthia L. Alexander, Esq. 
Taylor Anello, Esq. 
DICKINSON WRIGHT PLLC 
8363 West Sunset Road, Suite 200 
Las Vegas, NV 89113-2210 
Tel: (702) 550-4400 
Fax: (702) 382-1661 
calexander@dickinson-wright.com 
tanello@dickinson-wright.com 
 
Attorneys for Intervenor The Board of 
Regents of the Nevada System of Higher 
Education on behalf of the University of 
Nevada, Las Vegas 

 
Brian W. Boschee, Esq. 
HOLLEY DRIGGS WALCH FINE WRAY 
PUZEY & THOMPSON 
400 S. Fourth Street, 3rd Floor 
Las Vegas, NV 89101 
Tel: (702) 791-0308 
bboschee@nevadafirm.com 
 
Attorneys for Bridgeway Advisors 

Joshua Reisman, Esq.  
Robert R. Warns III, Esq. 
REISMAN-SOROKAC 
8965 S. Eastern Avenue, Suite 382 
Las Vegas, NV 89123 
Tel: (702) 727-6258 
jreisman@rsnvlaw.com 
rwarns@rsnvlaw.com 
 
Attorneys for Wells Fargo Bank Northwest, 
N.A., as Trustee of the UNLV Student Housing 
Phase I Pass Through Trust Under the Pass-
Through Trust Agreement and Declaration of 
Trust

 
 

/s/ Yalonda Dekle  
An Employee of Holland & Hart LLP 
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