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DISTRICT COURT 

  CLARK COUNTY, NEVADA 

 

 

Divorce - Complaint COURT MINUTES July 27, 2018 

 

D-13-488682-D Heidi Marie Pelkola, Plaintiff 

vs. 

Greg Elliott Pelkola, Defendant. 

 

July 27, 2018 2:00 PM All Pending Motions  

 

HEARD BY: Hardcastle, Kathy  COURTROOM: Courtroom 06 

 

COURT CLERK: Victoria Pott 

 

PARTIES:   

Daniel Pelkola, Subject Minor, not present  

Greg Pelkola, Defendant, present Melvin Grimes, Attorney, present 

Heidi Pelkola, Plaintiff, present Carol Menninger, Attorney, present 

Justin Pelkola, Subject Minor, not present  

Sara Pelkola, Subject Minor, not present  
 

 

JOURNAL ENTRIES 

 

 

- DEFENDANT'S MOTION FOR AN ORDER TO SHOW CAUSE WHY PLAINTIFF SHOULD NOT 

BE HELD IN CONTEMPT AND MOTION TO MODIFY CUSTODY...PLAINTIFF'S OPPOSITION TO 

DEFENDANT'S MOTION FOR AN ORDER TO SHOW CAUSE WHY PLAINTIFF SHOULD NOT BE 

HELD IN CONTEMPT AND MOTION TO MODIFY CUSTODY; AND PLAINTIFF'S 

COUNTERMOTION TO RESOLVE PARENT/CHILD ISSUES; FOR HER ATTORNEY'S FEES 

INCURRED HEREIN; AND RELATED MATTERS...DEFENDANT'S REPLY TO PLAINTIFF'S 

OPPOSITION TO DEFENDANT'S MOTION FOR AN ORDER TO SHOW CAUSE WHY PLAINTIFF 

SHOULD NOT BE HELD IN CONTEMPT AND MOTION TO MODIFY CUSTODY; AND 

DEFENDANT'S OPPOSITION TO PLAINTIFF'S COUNTERMOTION TO RESOLVE 

PARENT/CHILD ISSUES; FOR HER ATTORNEY'S FEES INCURRED HEREIN; AND RELATED 

MATTERS...DEFENDANT'S MOTION TO TERMINATE ALIMONY...PLAINTIFF'S OPPOSITION 

TO DEFENDANT'S MOTION TO TERMINATE ALIMONY; AND PLAINTIFF'S 

COUNTERMOTION FOR HER ATTORNEY'S FEES AND COSTS AND RELATED 

MATTERS...DEFENDANT'S REPLY TO PLAINTIFF'S OPPOSITION TO DEFENDANT'S MOTION 

TO TERMINATE ALIMONY; AND DEFENDANT'S OPPOSITION TO PLAINTIFF'S 

COUNTERMOTION FOR HER ATTORNEY'S FEES AND COSTS AND RELATED 

MATTERS...PLAINTIFF'S MOTION TO CONTINUE THE July 27, 2018 HEARING; FOR 
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PLAINTIFF'S ATTORNEY'S FEES; AND RELATED MATTERS.  DEFENDANT'S OPPOSITION TO 

PLAINTIFF'S MOTION TO CONTINUE THE July 27, 2018 HEARING; FOR PLAINTIFF'S 

ATTORNEY'S FEES; AND RELATED MATTERS...PLAINTIFF'S REPLY TO DEFENDANT'S 

OPPOSITION TO PLAINTIFF'S MOTION TO CONTINUE THE July 27, 2018 HEARING; FOR 

PLAINTIFF'S ATTORNEY'S FEES; AND RELATED MATTERS 

 

Court noted it entered a Minute Order on 7/26/18 rescinding the previous order from 4/3/18.  

Therefore, the original Order that was issued after trial is now back in effect.  Further, the 

Memorandum on reasonable attorney's fees incurred as a result of having to go to trial had not been 

ruled upon so the Court reviewed that and entered a Minute Order that Plaintiff is to pay Defendant 

ATTORNEY'S FEES in the amount of $13,000.00. 

 

As to the request for an Order to Show Cause, the Affidavit was very general and not stated with 

sufficient specificity for the Order to Show Cause to be granted. 

 

As to the Motion to Modify Custody, the primary issue appears to be that the 15-year old daughter is 

refusing to get out of the car.  Court admonished Plaintiff for not promoting the relationship between 

the daughter and Dad as failure to do so could result in a change of custody. 

 

Mr. Grimes stated Defendant's willingness to continue his Motion to Modify Custody until after the 

fall recess to see whether or not Plaintiff facilitates visitation.  Mr. Grimes further stated his intent to 

withdraw Defendant's Motion to Terminate Alimony as Plaintiff does not qualify for direct 

distribution of her portion of the military pension as it requires that Defendant have 10 years or more 

of active duty, and the parties were married for 9 years, 5 months, 30 days.  Mr. Grimes further stated 

his intent to file a 60B separate action. 

 

COURT ORDERED, Defendant's Motion for an Order to Show Cause is DENIED based on lack of 

specificity.  Defendant's Motion to Modify Custody shall be CONTINUED to 10/23/18 at 9:30 AM.  

In the interim, Defendant shall have MAKE-UP VISITATION with the daughter from Monday, July 

30th to Saturday, August 4th and for the fall break.  Defendant shall be granted full access to the 

child's therapist, and Plaintiff shall be required to notify Defendant of the therapist that's selected and 

the days/times of the therapy appointments.  Court admonished Plaintiff against selecting a therapist 

for the purpose of building a case.  Defendant's Motion to Terminate Alimony is WITHDRAWN at 

Defendant's request.  Plaintiff's request for ATTORNEY'S FEES is DENIED.  Defendant's request for 

ATTORNEY'S FEES on the current motion is GRANTED as Defendant is entitled to reasonable 

attorney's fees on the motion for a new trial since it didn't state any basis on which a new trial could 

be granted.  Mr. Grimes shall submit a Memorandum of Fees and Costs under the Brunzell factors.   

 

Mr. Grimes shall prepare the Order from today's hearing; Ms. Menninger shall review and sign off. 
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INTERIM CONDITIONS:   

 

 

FUTURE HEARINGS: 
 

Canceled: July 27, 2018 2:00 PM Motion 

Reason: Canceled as the result of a hearing cancel, Hearing Canceled Reason: Vacated - per 

Clerk 

Courtroom 06 

Pott, Victoria 

Hardcastle, Kathy 

 

Canceled: July 27, 2018 2:00 PM Opposition & Countermotion 

Reason: Canceled as the result of a hearing cancel, Hearing Canceled Reason: Vacated - per 

Clerk 

Courtroom 06 

Pott, Victoria 

Hardcastle, Kathy 

 

Canceled: July 27, 2018 2:00 PM Hearing 

Reason: Canceled as the result of a hearing cancel, Hearing Canceled Reason: Vacated - per 

Clerk 

Courtroom 06 

Pott, Victoria 

Hardcastle, Kathy 

 

Canceled: August 02, 2018 2:30 PM Opposition & Countermotion 

 

Canceled: August 02, 2018 2:30 PM Hearing 

 

Canceled: August 23, 2018 9:00 AM Motion 

 

Canceled: August 23, 2018 9:00 AM Opposition & Countermotion 

 

Canceled: August 23, 2018 2:00 PM Motion 

 

Canceled: August 23, 2018 2:00 PM Opposition & Countermotion 

 

Canceled: August 23, 2018 2:00 PM Hearing 

 

September 18, 2018 10:00 AM Motion 

Elliott, Jennifer 

Courtroom 06 

 

September 18, 2018 10:00 AM Opposition & Countermotion 

Elliott, Jennifer 

Courtroom 06 

 

Canceled: September 18, 2018 10:00 AM Hearing 

 

October 23, 2018 9:30 AM Motion 

Elliott, Jennifer 

Courtroom 06 

RA00118



D-13-488682-D 

�

PRINT DATE: 07/30/2018 Page 4 of 4 Minutes Date: July 27, 2018 

�

Notice:  Journal entries are prepared by the courtroom clerk and are not the official record of the Court. 

 

October 23, 2018 9:30 AM Opposition & Countermotion 

Elliott, Jennifer 

Courtroom 06 

 

October 23, 2018 9:30 AM Hearing 

Elliott, Jennifer 

Courtroom 06 

 
 

 

 

 

�
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DISTRICT COURT 
  CLARK COUNTY, NEVADA 
 
 
Divorce - Complaint COURT MINUTES September 18, 2018 
 
D-13-488682-D Heidi Marie Pelkola, Plaintiff 

vs. 
Greg Elliott Pelkola, Defendant. 

 
September 18, 
2018 

10:00 AM All Pending Motions  

 
HEARD BY: Hardcastle, Gerald W.  COURTROOM: Courtroom 06 
 
COURT CLERK: Victoria Pott 
 
PARTIES:   
Daniel Pelkola, Subject Minor, not present  
Greg Pelkola, Defendant, present Melvin Grimes, Attorney, present 
Heidi Pelkola, Plaintiff, present Gary Zernich, Attorney, present 
Justin Pelkola, Subject Minor, not present  
Sara Pelkola, Subject Minor, not present  

 

 
JOURNAL ENTRIES 

 
 
- PLAINTIFF'S MOTION REQUESTING THE CHIEF JUDGE OF THE EIGHTH JUDICIAL DISTRICT 
COURT PERMANENTLY ASSIGN THIS CASE TO A FAMILY COURT JUDGE; AND RELATED 
MATTERS...DEFENDANT'S OPPOSITION TO PLAINTIFF'S MOTION REQUESTING THE CHIEF 
JUDGE OF THE EIGHTH JUDICIAL DISTRICT COURT PERMANENTLY ASSIGN THIS CASE TO 
A FAMILY COURT JUDGE; AND RELATED MATTERS; AND COUNTERMOTION FOR 
ATTORNEY'S FEES AND COSTS...DEFENDANT'S MOTION FOR AN ORDER TO SHOW CAUSE 
WHY PLAINTIFF SHOULD NOT BE HELD IN CONTEMPT AND MOTION TO MODIFY 
CUSTODY...PLAINTIFF'S OPPOSITION TO DEFENDANT'S MOTION FOR AN ORDER TO SHOW 
CAUSE WHY PLAINTIFF SHOULD NOT BE HELD IN CONTEMPT AND MOTION TO MODIFY 
CUSTODY; AND PLAINTIFF'S COUNTERMOTION TO RESOLVE PARENT/CHILD ISSUES; FOR 
HER ATTORNEY'S FEES INCURRED HEREIN; AND RELATED MATTERS...DEFENDANT'S 
REPLY TO PLAINTIFF'S  OPPOSITION TO DEFENDANT'S MOTION FOR AN ORDER TO SHOW 
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CAUSE WHY PLAINTIFF SHOULD NOT BE HELD IN CONTEMPT AND MOTION TO MODIFY 
CUSTODY; AND OPPOSITION TO PLAINTIFF'S COUNTERMOTION TO RESOLVE 
PARENT/CHILD ISSUES; FOR HER ATTORNEY'S FEES INCURRED HEREIN; AND RELATED 
MATTERS...DEFENDANT'S MOTION TO SET ASIDE THE DECREE OF DIVORCE REGARDING 
THE PROPERTY SETTLEMENT DUE TO FRAUD ON THE COURT...PLAINTIFF'S OPPOSITION 
TO DEFENDANT'S MOTION TO SET ASIDE THE DECREE OF DIVORCE REGARDING THE 
PROPERTY SETTLEMENT DUE TO FRAUD ON THE COURT; AND COUNTERMOTION FOR A 
JUDGMENT ON MILITARY RETIREMENT PAY ARREARS OWED TO PLAINTIFF; FOR AN 
ORDER TO SHOW CAUSE AGAINST DEFENDANT; AND FOR ATTORNEY'S FEES AND 
COSTS...DEFENDANT'S OBJECTION TO PLAINTIFF'S SUBSTITUTION OF COUNSEL AND 
MOTION FOR ATTORNEY'S FEES AND COSTS 
 
Court noted it reviewed the pleadings on file and is prepared to enter a ruling. 
 
COURT ORDERED, Defendant's Motion for an Order to Show Cause is GRANTED.  An 
Evidentiary/Order to Show Cause  (OSC ) Hearing is SET for 3/12/19 at 1:30 PM (FIRM) as to why 
Plaintiff should not be held in contempt for failure to deliver the child after the December 19th 
hearing and her failure to deliver the child on March 18th.  An Order to Show Cause relative to 
Plaintiff's request regarding the military arrearages is GRANTED. Defendant shall show why he 
should not be held in contempt for failure to timely pay to Plaintiff the military pay required.  
Plaintiff' shall file a Schedule of Arrears relative to the military arrears.  Attorney's Fees relative to 
this issue shall be DEFERRED to the Evidentiary/OSC Hearing.  Additionally, the Evidentiary 
Hearing will address Defendant's Motion to Modify Custody.  The issue of ATTORNEY'S FEES as to 
this issue shall be DEFERRED to the Evidentiary Hearing.  Plaintiff's Motion and request to allow 
teenage discretion was previously heard by this Court and there has been no showing of a change in 
circumstances; therefore, the Motion is DENIED.  As to Plaintiff's request that Defendant be ordered 
to comply with the order relative to the division of the military pension, the Court is not going to 
order a litigant to do something the Court has already ordered that person to do.  The existing orders 
stand.  Attorney's Fees relative to this issue shall be DEFERRED to the Evidentiary Hearing.  
Plaintiff's Motion to permanently assign this case to a Family Court Judge is DENIED as the 
Evidentiary/OSC Hearing will be heard at a time when a permanent judge will have been assigned 
to this department.   As to Defendant's Motion to Set Aside the Decree Regarding the Property 
Settlement due to Fraud, the only issue is whether or not the computation of 45% of the military 
retirement was correct.  If it is determined that there was a miscalculation, it is the intent of this Court 
to correct it.  Evidence on this issue only will be taken at the time of the Evidentiary Hearing.  All 
other issues relative to the motion are DENIED.  Defendant's objection to substitution of counsel and 
for attorney's fees and costs is DENIED. 
 
Mr. Zernich shall prepare the Order from today's hearing; Mr. Grimes shall review and sign off. 
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INTERIM CONDITIONS:   
 
 
FUTURE HEARINGS:  

September 18, 2018 10:00 AM Motion 
Courtroom 06 
Pott, Victoria 
Hardcastle, Gerald W. 
 
September 18, 2018 10:00 AM Opposition & Countermotion 
Courtroom 06 
Pott, Victoria 
Hardcastle, Gerald W. 
 
September 18, 2018 10:00 AM Hearing 
Courtroom 06 
Pott, Victoria 
Hardcastle, Gerald W. 
 
September 18, 2018 10:00 AM Motion 
Courtroom 06 
Pott, Victoria 
Hardcastle, Gerald W. 
 
September 18, 2018 10:00 AM Opposition & Countermotion 
Courtroom 06 
Pott, Victoria 
Hardcastle, Gerald W. 
 
Canceled: September 18, 2018 10:00 AM Hearing 
 
September 18, 2018 10:00 AM Motion 
Courtroom 06 
Pott, Victoria 
Hardcastle, Gerald W. 
 
September 18, 2018 10:00 AM Motion 
Courtroom 06 
Pott, Victoria 
Hardcastle, Gerald W. 
 
September 18, 2018 10:00 AM Opposition & Countermotion 
Courtroom 06 
Pott, Victoria 
Hardcastle, Gerald W. 
 
September 18, 2018 10:00 AM Hearing 
Courtroom 06 
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Pott, Victoria 
Hardcastle, Gerald W. 
 
Canceled: September 18, 2018 10:00 AM Order to Show Cause 
Reason: Canceled as the result of a hearing cancel, Hearing Canceled Reason: Vacated - Moot 
Courtroom 06 
Pott, Victoria 
Hardcastle, Gerald W. 
 
Canceled: October 23, 2018 9:30 AM Motion 
 
Canceled: October 23, 2018 9:30 AM Opposition & Countermotion 
 
Canceled: October 23, 2018 9:30 AM Hearing 
 
March 12, 2019 1:30 PM Evidentiary Hearing 
Elliott, Jennifer 
Courtroom 06 
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RADFORD J. SMITH, CHARTERED
RADFORD J. SMITH, ESQ.
Nevada Bar No. 002791
KIMBERLY A. STUTZMAN, ESQ.
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2470 St. Rose Parkway, Suite 206
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Telephone: (702) 990-6448
Facsimile: (702) 990-6456
rsmith@radfordsmith.com
Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

HEIDI MARIE PELKOLA, 

                            Plaintiff,

vs.

GREG ELLIOT PELKOLA,

                            Defendant.

CASE NO.:   D-13-488682-D
DEPT. NO.:  L 

FAMILY DIVISION

PLAINTIFF’S OPPOSITION TO DEFENDANT’S COUNTERMOTION FOR 
PRIMARY PHYSICAL CUSTODY1

DATE OF HEARING: November 20, 2019
TIME OF HEARING: 9:00 a.m.

COMES NOW Plaintiff, HEIDI MARIE PELKOLA, by and through her attorneys

Radford J. Smith, Esq. and Kimberly Stutzman, Esq. of the firm Radford J. Smith, Chartered, 

1 Plaintiff’s Reply to Defendant’s Opposition of her Motion to Relocate shall be filed within the timeframe 
allowed prior to the hearing on November 20, 2019. Her Opposition, however, was due prior to the Reply 
deadline and is thus filed separately. 
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and submits the following points and authorities in Opposition to Defendant, GREG ELLIOT 

PELKOLA’s COUNTERMOTION FOR PRIMARY CUSTODY. Heidi requests that 

Greg’s countermotion be denied in its entirety, and requests through this Opposition and 

that the Court enter its orders as follows:

1. Finding that Defendant’s Countermotion to Modify Child Custody fails to set 

forth adequate cause for hearing on the issue of custody;

2. Finding that Defendant’s Countermotion has not identified grounds to modify 

the current Order regarding Custody;

3. For attorney’s fees and costs; and,

4. For such other and further relief as to the Court may deem proper in the 

premises.

This Opposition and Countermotion is made and based upon the points and 

authorities attached hereto, and any evidence or oral argument adduced at the time of the 

hearing of this matter.

DATED this 8th day of November 2019.

RADFORD J. SMITH, CHARTERED

/s/ Kimberly A. Stutzman___________
RADFORD J. SMITH, ESQ.
Nevada Bar No. 002791
KIMBERLY A. STUTZMAN
Nevada Bar No. 014085
2470 St. Rose Parkway, Suite 206
Henderson, Nevada 89074
Attorneys for Plaintiff
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I.

COUNTERSTATEMENT OF FACTS

The parties, Plaintiff, HEIDI PELKOLA (“Heidi”) and Defendant, GREG

PELKOLA (“Greg”), were divorced by Decree of Divorce, filed May 6, 2014.

The parties have three children: Sara Pelkola (15), Justin Pelkola (11), and Daniel 

Pelkola (7). Heidi has primary physical custody of the parties’ minor children subject to 

Greg’s specific visitations. 

Heidi was previously allowed to relocate from Nevada to Arizona, where she 

currently resides with the children. On October 1, 2019, out of an abundance of caution, 

Heidi filed her Motion to Relocate to Ohio. 

In his Countermotion, Greg moves for Primary Physical Custody. Greg, however, 

does not provide sufficient evidence to support his request. Greg previously moved for 

primary physical custody, which is scheduled for an evidentiary hearing on November 20, 

2019 at 9:00 a.m. 

Heidi previously addressed his request for primary physical custody in her pleadings 

before the court. She has also addressed this request in her Pre-Trial Memorandum. As of 

the date of this Motion, Defendant has failed to file a Pre-Trial Memorandum. 

. . . 

. . . 

. . . 
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II.

DEFENDANT’S MOTION TO MODIFY CUSTODY DOES NOT IDENTIFY 
ADEQUATE CAUSE FOR HEARING ON THE ISSUE OF CUSTODY, AND IS 

FRIVILOUS

In Greg’s countermotion, he ostensibly claims that if Heidi’s request to relocate is 

denied, then he should be awarded primary physical custody. This position is not supported 

by Nevada law, and Greg sites no case in which a Nevada court has found that a denial of a 

request to relocate should change the current custodial arrangement. 

It is important to note that the current arrangement is working well. The children are 

thriving in Heidi’s care. Moreover, Greg has failed to provide any evidence to support his 

request for primary physical custody, including a failure to provide trial exhibits or a pre-

trial memorandum, discussed in Heidi’s Motion in Limine and discussed in more detail in 

her Reply to Greg’s Opposition. 

NRS 125C.006 states in relevant part that –

1. If primary physical custody has been established pursuant to an order, 
judgment or decree of a court and the custodial parent intends to relocate his 
or her residence to a place outside of this State or to a place within this State 
that is at such a distance that would substantially impair the ability of the other 
parent to maintain a meaningful relationship with the child, and the custodial 
parent desires to take the child with him or her, the custodial parent shall,
before relocating:

(a) Attempt to obtain the written consent of the noncustodial parent to 
relocate with the child; and
(b) If the noncustodial parent refuses to give that consent, petition the 
court for permission to relocate with the child.

2. The court may award reasonable attorney’s fees and costs to the custodial 
parent if the court finds that the noncustodial parent refused to consent to the 
custodial parent’s relocation with the child:
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(a) Without having reasonable grounds for such refusal; or
(b) For the purpose of harassing the custodial parent.

Here, under the plain language of the statute, Heidi’s request to Relocate does not 

require a separate motion, but out of an abundance of caution and because custody is 

currently at issue and scheduled to be heard at the November 20, 2019 Evidentiary Hearing, 

Heidi believed it would be prudent to bring this issue before the court. Additionally, the 

Motion to Relocate effects Greg’s timeshare only as it relates to the increased travel costs 

and time. His visitation, however, would essentially remain the same. Therefore, Heidi 

brought her motion so that the court and the parties can address the relevant facts related to 

custody and the relocation at the same time. 

Heidi is the primary physical custodian of the minor children. The criteria for 

addressing Greg’s motion for modification of that current custodial schedule is contained 

in Rivero v. Rivero, 125 Nev. 410, 216 P.3d 213 (2009), and Ellis v. Carucci, 123 Nev. 145,

161 P.3d 239 (2007). While Greg provides bare-bone cites to NRS 125C.006, NRS 125C.-

0065, and NRS 125C.007 in his motion, he ignores those portions of the statutory law, and 

the law interpreting it, that are relevant to the facts of this case.

NRS 125C.0045 mirrors its predecessor statute, NRS 125.510, which was interpreted 

by the Nevada Supreme Court in Ellis v. Carucci, 123 Nev. 145, 151, 161 P.3d 239, 243 

(2007).  In Ellis, the court held:

[A] modification of primary physical custody is warranted only when (1) there
has been a substantial change in circumstances affecting the welfare of the
child, and (2) the child's best interest is served by the modification. [. . .] [T]he 
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party seeking a modification of custody bears the burden of satisfying both 
prongs.

Id. at 145, 150-51, 161 P.3d 239, 242-43 (2007).  The Ellis criteria modified the 

longstanding “Murphy” standard that focused on the circumstances of the parents, rather 

than those of the child.

In reaching our conclusion, we overrule Murphy to the extent that it required
a change in "the circumstances of the parents" alone, without regard to a
change in the circumstances of the child or the family unit as a whole. We
note, however, that under the revised test, there must still be a finding of a
substantial change in circumstances. While the Murphy test is too restrictive
because it improperly focuses on the circumstances of the parents and not the
child, custodial stability is still of significant concern when considering a
child's best interest. The "changed circumstances" prong of the revised test 
serves the important purpose of guaranteeing stability unless circumstances 
have changed to such an extent that a modification is appropriate. In 
determining whether the facts warrant a custody modification, courts should 
not take the "changed circumstances" prong lightly.

Ellis, 123 Nev. at 151, 161 P.3d at 243.

Here, Greg’s motion asks this court to base its order solely on whether Heidi’s request 

for relocation  is granted, and if not, then he should be granted de facto Primary Physical 

Custody. In other words, he wants the court to focus on Heidi’s relocation circumstances, 

not the circumstances of the children. 

As discussed above, Greg has not shown adequate cause for hearing on his motion 

for modification of custody.

The court has the discretion to deny Greg’s motion without hearing for lack of a 

showing of “adequate cause.”  
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A district court has the discretion to deny a motion to modify custody without 
holding a hearing unless the moving party demonstrates adequate cause for 
holding a hearing. "Adequate cause" requires something more than allegations 
which, if proven, might permit inferences sufficient to establish grounds for a 
custody change. "Adequate cause" arises where the moving party presents a 
prima facie case for modification. To constitute a prima facie case it must be 
shown that: (1) the facts alleged in the affidavits are relevant to the grounds 
for modification; and (2) the evidence is not merely cumulative or 
impeaching.

Rooney v. Rooney, 109 Nev. 540, 542-43, 853 P.2d 123, 124-25 (1993)(citations omitted).

Here, Greg has not provided any evidence or statement in the form of an affidavit that meets 

the standard of a prima facie change of custody.  He has not addressed the relevant criteria 

under law and has failed to state any facts that even remotely justify a change in custody.  

III.

ATTORNEY’S FEES AND SANCTIONS

A request for an order directing another party to pay attorney’s fees must be based 

upon statute, rule or contractual provision.  See, e.g, Rowland v. Lepire, 99 Nev. 308, 662 

P.2d 1332 (1983).

The court has jurisdiction to award attorney’s fees in post-trial matters. Halbrook v. 

Halbrook, 114 Nev. 1455, 971 P.2d 1262 (1998) (recognizing that a district court has the 

authority to award attorney fees in post-divorce proceedings involving child custody). 

Heidi has incurred significant attorney’s fees and costs in this matter. As discussed 

above, Greg has not complied with the relevant authority, and Heidi submits that he will be
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unable to present a prima facie case. As a result, Heidi was left with no choice but to file 

her opposition to his Countermotion.

EDCR 7.60 reads in pertinent part –

(b) The court may, after notice and an opportunity to be heard, impose upon 
an attorney or a party any and all sanctions which may, under the facts of the 
case, be reasonable, including the imposition of fines, costs or attorney’s fees 
when an attorney or a party without just cause:

(1) Presents to the court a motion or an opposition to a motion which 
is obviously frivolous, unnecessary or unwarranted.
(2) Fails to prepare for a presentation.
(3) So multiplies the proceedings in a case as to increase costs 
unreasonably and vexatiously.
(4) Fails or refuses to comply with these rules.
(5) Fails or refuses to comply with any order of a judge of the court.

EDCR 7.60 permits a district court to assess sanctions against a party that files a 

frivolous motion, or unnecessarily multiplies the proceedings in a case.  In Rivero, the court 

addressed the criteria for awarding attorney’s fees as a sanction for the filing of one of those 

prongs, a frivolous motion:

The district court may award attorney fees as a sanction under NRS
18.010(2)(b), NRCP 11, and EDCR 7.60(b) if it concludes that a party
brought a frivolous claim. The district court must determine if there was any
credible evidence or reasonable basis for the claim at the time of filing.
Although a district court has discretion to award attorney fees as a sanction, 
there must be evidence supporting the district court's finding that the claim 
or defense was unreasonable or brought to harass. 

Rivero v. Rivero, 125 Nev. 410, 440-41, 216 P.3d 213, 234 (2009).  Here, Heidi submits 

that Greg’s request to modify custody should be denied. Heidi requests that the court require 

Greg to pay the attorney’s fees and costs Heidi has incurred to respond to this litigation. 
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Even in the absence of either sanction under EDCR 7.60, the court may exercise its 

discretion under NRS 125.150 and its continuing jurisdiction in divorce matters to award 

fees to Heidi based solely upon the parties’ substantial disparity in income regardless of the 

outcome of the motions and countermotion.  The Nevada Supreme Court has recognized 

the jurisdiction of a district court to grant attorney’s fees to a party in a post-divorce child 

custody action under NRS 125.040.  Leeming v. Leeming, 87 Nev. 530, 532, 490 P.2d 342, 

343 (1971)(“NRS 125.040 empowers our courts to grant “allowances and suit money” in 

divorce actions, including sums to enable a wife to employ counsel; and if the wife files an 

appropriate post-judgment motion relating to support or custody of minor children, that 

power remains as part of the continuing jurisdiction of the court.”)

NRS 18.010 states in relevant part –

1. The compensation of an attorney and counselor for his or her services is 
governed by agreement, express or implied, which is not restrained by law.
2. In addition to the cases where an allowance is authorized by specific 
statute, the court may make an allowance of attorney’s fees to a prevailing 
party:

(a) When the prevailing party has not recovered more than $20,000; or
(b) Without regard to the recovery sought, when the court finds that the 
claim, counterclaim, cross-claim or third-party complaint or defense of 
the opposing party was brought or maintained without reasonable 
ground or to harass the prevailing party. The court shall liberally 
construe the provisions of this paragraph in favor of awarding attorney’s 
fees in all appropriate situations. It is the intent of the Legislature that 
the court award attorney’s fees pursuant to this paragraph and impose 
sanctions pursuant to Rule 11 of the Nevada Rules of Civil Procedure in 
all appropriate situations to punish for and deter frivolous or vexatious 
claims and defenses because such claims and defenses overburden 
limited judicial resources, hinder the timely resolution of meritorious 
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claims and increase the costs of engaging in business and providing 
professional services to the public.

3. In awarding attorney’s fees, the court may pronounce its decision on the 
fees at the conclusion of the trial or special proceeding without written motion 
and with or without presentation of additional evidence.
4. Subsections 2 and 3 do not apply to any action arising out of a written 
instrument or agreement which entitles the prevailing party to an award of 
reasonable attorney’s fees.

In the instant matter, should Heidi prevail, then she should be awarded her fees and 

costs. A memorandum of attorney’s fees and costs will be submitted after completion of the 

trial.

IV.

CONCLUSION

For the above-mentioned reasons, Heidi requests that the court enter its orders as 

follows:

1. Finding that Defendant’s Countermotion to Modify Child Custody fails to set 

forth adequate cause for hearing on the issue of custody;

2. Finding that Defendant’s Countermotion has not identified grounds to modify 

the current Order regarding Custody;

3. For attorney’s fees and costs; and,

. . . 

. . . 

. . . 
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4. For such other and further relief as to the Court may deem proper in the 

premises.

Dated this 8th day of November 2019.

RADFORD J. SMITH, CHARTERED

/s/ Kimberly A. Stutzman
_______________________________
RADFORD J. SMITH, ESQ.
Nevada State Bar No. 002791
KIMBERLY A. STUTZMAN, ESQ.
Nevada State Bar No. 014085
2470 St. Rose Parkway, Suite 206
Henderson, Nevada 89074
Attorneys for Defendant
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UNSWORN DECLARATION OF KIMBERLY A. STUTZMAN, ESQ. 

COUNTY OF CLARK )
)  ss:

STATE OF NEVADA )

KIMBERLY A. STUTZMAN, ESQ., declares as follows:

1. I am an attorney for the Defendant, Julie Allen, in the above-entitled matter.

2. I make this Declaration based upon facts within my own knowledge, save and 

except as to matters alleged upon information and belief and, as to those matters, I believe 

them to be true.

3. I have personal knowledge of the facts contained herein, and I am competent

to testify thereto. I have reviewed the PLAINTIFF’S OPPOSITION TO DEFENDANT’S 

COUNTERMOTION FOR PRIMARY PHYSICAL CUSTODY and can testify that the 

facts contained therein are true and correct to the best of my knowledge.  I hereby reaffirm 

and restate said facts as if set forth fully herein.

4. I declare under the penalty of perjury of the laws of the State of Nevada that 

the foregoing is true and correct.

/s/ Kimberly A. Stutzman
____________________________________
KIMBERLY A. STUTZMAN, ESQ. 
DATE: November 8, 2019
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of Radford J. Smith, Chartered (“the Firm”).  

I am over the age of 18 and not a party to the within action.  I am “readily familiar” with 

firm’s practice of collection and processing correspondence for mailing. Under the Firm’s 

practice. I served the foregoing document described as PLAINTIFF’S OPPOSITION TO 

DEFENDANT’S COUNTERMOTION FOR PRIMARY PHYSICAL CUSTODY2 8th

day of November 2019, to all interested parties by way of the Eighth Judicial District Court 

Electronic filing system as follows:

Melvin Grimes, Esq.
THE GRIMES LAW OFFICE
8540 South Eastern Avenue, Ste. 100
Las Vegas, Nevada 89123
Melg@grimes-law.com

/s/ Kimberly A. Stutzman
______________________________________
An Employee of Radford J. Smith, Chartered

2 Plaintiff’s Reply to Defendant’s Opposition of her Motion to Relocate shall be filed within the timeframe 
allowed prior to the hearing on November 20, 2019. Her Opposition, however, was due prior to the Reply 
deadline and is thus filed separately. 
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MOFI
DISTRICT COURT
FAMILY DIVISION

CLARK COUNTY, NEVADA

HEIDI PELKOLA ,

                             Plaintiff/Petitioner,

vs.

GREG PELKOLA,

                             Defendant/Respondent.

CASE NO
DEPT. NO.:  L

MOTION/OPPOSITION
FEE INFORMATION SHEET 

Notice: Motions and Oppositions filed after entry of a final order issued pursuant to NRS 125, 125B r 125C are subject to the reopen fee of 
$25, unless specifically excluded by NRS 19.0312.  Additionally, Motions and Oppositions filed in cases initiated by joint petition may be 
subject to an additional filing fee of $129 or $57 in accordance with Senate Bill 388 of the 2015 Legislative Session.

Step 1. Select either the $25 or $0 filing fee in the box below. 

 $25 The Motion/Opposition being filed with this form is subject to the $25 reopen fee.  
    -OR- 

 $0  The Motion/Opposition being filed with this form is not subject to the $25 reopen fee because: 
         The Motion/Opposition is being filed before a Divorce/Custody Decree has been entered.  
         The Motion/Opposition is being filed solely to adjust the amount of child support established in a final order. 
         The Motion/Opposition is for reconsideration or for a new trial, and is being filed within 10 days after a final judgment or 
decree was entered.  The final order was entered on ____________________. 
         Other Excluded Motion (must specify)_The Re-Open fee has been paid by both parties.___ 
 

Step 2. Select the $0, $129 or $57 filing fee in the box below.
 $0 The Motion/Opposition being filed with this form is not subject to the $129 or the $57 fee because:  

         The Motion/Opposition is being filed in a case that was not initiated by joint petition. 
         The party filing the Motion/Opposition previously paid a fee of $129 or $57. 
    -OR- 

 $129  The Motion being filed with this form is subject to the $129 fee because it is a motion to modify, adjust or enforce a final 
order. 
    -OR- 

 $57 The Motion/Opposition being filed with this form is subject to the $57 fee because it is an opposition to a motion to modify, 
adjust or enforce a final order, or it is a motion and the opposing party has already paid a fee of $129.   

Step 3. Select the $0, $129 or $57 filing fee in the box below.

 The total filing fee for the motion/opposition I am filing with this form is: 

 $0   $25    $57   $82  $129  $154 

Party filing Motion/Opposition: Heidi Pelkola                                            Date: November 8, 2019                                    

Signature of Party or Preparer      _/s/ Kimberly A. Stutzman_________________________________                                                     
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