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Chronological Index

Doc No. Description Vol. Bates Nos.

1 Complaint; filed 05/20/2015 1 AA000001-
AA000008

2 Answer; filed 10/07/2015 1 AA000009-
AA000012

3 Demand for Jury Trial; filed 10/07/2015 1 AA000013-
AA000014

4 Mtn for an Order Terminating Automatic Stay; filed
10/25/2016

1 AA000015-
AA000020

5 Order Granting Motion and Modifying Automatic
Stay; filed 12/22/2016

1 AA000021-
AA000022

6 Notice of Appearance; filed 02/21/2018 1 AA000024-
AA000025

7 Notice of Refiling of Answer; filed 04/25/2018 1 AA000026-
AA000027

8 Refiled Answer; filed 04/25/2018 1 AA000028-
AA000031

9 Baker Initial Report; dated 07/03/2018 1 AA000032-
AA000035

10 Kirkendall Initial Report; dated 07/04/2018 1 AA000036-
AA000038

11 Leggett Initial Report; dated 08/20/2018 1 AA000039-
AA000054

12 Kirkendall Supplemental Report; dated 08/30/2018 1 AA000055-
AA000067

13 Baker Supplemental Report; dated 12/03/2018 1 AA000068-
AA000092

14 Leggett Transcript 1; conducted 12/05/2018 1 AA000093-
AA000095

15 Baker Transcript; conducted 12/20/2018 1 AA000096-
AA000102
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16 Leggett Supplemental Report; dated 01/15/2019 1 AA000103-
AA000119

17 OOJ to Defendant; served 01/18/2019 1 AA000120-
AA000122

18 Leggett Transcript 2; conducted 05/09/2019 1 AA000123-
AA000126

19 Baker Supplemental Report; dated 06/20/2019 1 AA000127-
AA000137

20 Def. Trial Exhibit A. Southwest Medical Associates,
Inc. Records; dated 10/25/2011

1 AA000138-
AA000139

21 De-designation of expert Leggett; filed 09/20/2019 1 AA000140-
AA000141

22 Plaintiff Motion for Sanctions; filed 09/26/2019 1 AA000142-
AA000189

23 Jury Instructions 1 AA000190-
AA000194

24 Verdict; filed 09/27/2019 1 AA000195

25 NEO of Judgment; filed 10/22/2019 1 AA000196-
AA000200

26 Plaintiff Memo of Costs; filed 10/22/2019 1, 2 AA000201-
AA000481

27 Plaintiff Motion for Attorney’s Fees; filed
10/22/2019

3 AA000482-
AA000542

28 NEO - Decision and Order; filed 11/05/2019 3 AA000543-
AA000553

29 Defendant Motion Correct Reconsider Decision;
filed 11/14/2019

3 AA000554-
AA000564

30 Defendant Motion for New Trial; filed 11/18/2018 3 AA000565-
AA000583

31 Notice of Appeal; filed 11/19/2019 3, 4 AA000584-
AA000752

32 Plaintiff Opp Motion Correct or Reconsider
Decision; filed 12/16/2019

4 AA000753-
AA000763
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33 Defendant Reply Motion Correct Reconsider
Decision; filed 12/24/2019

4 AA000764-
AA000779

34 Plaintiff Opp Motion New Trial; filed 01/10/2020 4 AA000780-
AA000910

35 Defendant Reply Motion New Trial; filed
01/22/2020

4 AA000911-
AA000924

36 Transcript Post-Trial Motions, dated 01/28/2020 4, 5 AA000925-
AA000997

37 NEO - Order Denying Def Motion for New Trial;
filed 03/04/2020

5 AA000998-
AA001005

38 NEO - Order Denying Def Motion to Correct or
Reconsider; filed 03/04/2020

5 AA001006-
AA001012

39 NEO - Order re Def Motion Re-Tax Costs; filed
03/04/2020

5 AA001013-
AA001018

40 NEO - Order re Plaintiff Motion Atty Fees; filed
03/04/2020

5 AA001019-
AA001026

41 Amended Notice of Appeal; filed 03/13/2020 5 AA001027-
AA001029

42 Trial Transcript - Day 5 - Part 1, dated 09/13/2019 5 AA001030-
AA001132

43 Trial Transcript - Day 5 - Part 2, dated 09/13/2019 5 AA001133-
AA001191

44 Trial Transcript - Day 5 - Part 3; dated 09/13/2019 6 AA001192-
AA001254

45 Trial Transcript - Day 6; dated 09/16/2019 6, 7 AA001255-
AA001444

46 Trial Transcript - Day 7 - Part 1; dated 09/17/2019 7 AA001445-
AA001510

47 Trial Transcript - Day 7 - Part 2; dated 09/17/2019 7 AA001511-
AA001649

48 Trial Transcript - Day 8; dated 09/18/2019 8 AA001650-
AA001792

49 Trial Transcript - Day 9; dated 09/19/2019 8, 9 AA001793-
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AA001938

50 Trial Transcript - Day 10; dated 09/20/2019 9, 10 AA001939-
AA002167

51 Trial Transcript - Day 11; dated 09/23/2019 10 AA002168-
AA002296

52 Trial Transcript - Day 12; dated 09/24/2019 10 AA002297-
AA002357

53 Trial Transcript - Day 13 - Part 1; dated 09/25/2019 11 AA002358-
AA002459

54 Trial Transcript - Day 13 - Part 2; dated 09/25/2019 11 AA002460-
AA002473

55 Trial Transcript - Day 14; dated 09/26/2019 11 AA002474-
AA002555

56 Trial Transcript - Day 15; dated 09/27/2019 11, 12 AA002556-
AA002706

Alphabetical Index

Doc No. Description Vol. Bates Nos.

41 Amended Notice of Appeal; filed 03/13/2020 5 AA001027-
AA001029

2 Answer; filed 10/07/2015 1 AA000009-
AA000012

9 Baker Initial Report; dated 07/03/2018 1 AA000032-
AA000035

13 Baker Supplemental Report; dated 12/03/2018 1 AA000068-
AA000092

19 Baker Supplemental Report; dated 06/20/2019 1 AA000127-
AA000137

15 Baker Transcript; conducted 12/20/2018 1 AA000096-
AA000102

1 Complaint; filed 05/20/2015 1 AA000001-
AA000008
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21 De-designation of expert Leggett; filed 09/20/2019 1 AA000140-
AA000141

29 Defendant Motion Correct Reconsider Decision;
filed 11/14/2019

3 AA000554-
AA000564

30 Defendant Motion for New Trial; filed 11/18/2018 3 AA000565-
AA000583

33 Defendant Reply Motion Correct Reconsider
Decision; filed 12/24/2019

4 AA000764-
AA000779

35 Defendant Reply Motion New Trial; filed
01/22/2020

4 AA000911-
AA000924

20 Def. Trial Exhibit A. Southwest Medical Associates,
Inc. Records; dated 10/25/2011

1 AA000138-
AA000139

3 Demand for Jury Trial; filed 10/07/2015 1 AA000013-
AA000014

23 Jury Instructions 1 AA000190-
AA000194

10 Kirkendall Initial Report; dated 07/04/2018 1 AA000036-
AA000038

12 Kirkendall Supplemental Report; dated 08/30/2018 1 AA000055-
AA000067

11 Leggett Initial Report; dated 08/20/2018 1 AA000039-
AA000054

16 Leggett Supplemental Report; dated 01/15/2019 1 AA000103-
AA000119

14 Leggett Transcript 1; conducted 12/05/2018 1 AA000093-
AA000095

18 Leggett Transcript 2; conducted 05/09/2019 1 AA000123-
AA000126

4 Mtn for an Order Terminating Automatic Stay; filed
10/25/2016

1 AA000015-
AA000020

28 NEO - Decision and Order; filed 11/05/2019 3 AA000543-
AA000553

25 NEO of Judgment; filed 10/22/2019 1 AA000196-
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AA000200

37 NEO - Order Denying Def Motion for New Trial;
filed 03/04/2020

5 AA000998-
AA001005

38 NEO - Order Denying Def Motion to Correct or
Reconsider; filed 03/04/2020

5 AA001006-
AA001012

39 NEO - Order re Def Motion Re-Tax Costs; filed
03/04/2020

5 AA001013-
AA001018

40 NEO - Order re Plaintiff Motion Atty Fees; filed
03/04/2020

5 AA001019-
AA001026

31 Notice of Appeal; filed 11/19/2019 3, 4 AA000584-
AA000752

6 Notice of Appearance; filed 02/21/2018 1 AA000024-
AA000025

7 Notice of Refiling of Answer; filed 04/25/2018 1 AA000026-
AA000027

17 OOJ to Defendant; served 01/18/2019 1 AA000120-
AA000122

5 Order Granting Motion and Modifying Automatic
Stay; filed 12/22/2016

1 AA000021-
AA000022

26 Plaintiff Memo of Costs; filed 10/22/2019 1, 2 AA000201-
AA000481

27 Plaintiff Motion for Attorney’s Fees; filed
10/22/2019

3 AA000482-
AA000542

22 Plaintiff Motion for Sanctions; filed 09/26/2019 1 AA000142-
AA000189

32 Plaintiff Opp Motion Correct or Reconsider
Decision; filed 12/16/2019

4 AA000753-
AA000763

34 Plaintiff Opp Motion New Trial; filed 01/10/2020 4 AA000780-
AA000910

8 Refiled Answer; filed 04/25/2018 1 AA000028-
AA000031

36 Transcript Post-Trial Motions, dated 01/28/2020 4, 5 AA000925-
AA000997
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43 Trial Transcript - Day 5 - Part 2, dated 09/13/2019 5 AA001133-
AA001191

44 Trial Transcript - Day 5 - Part 3; dated 09/13/2019 6 AA001192-
AA001254

44 Trial Transcript - Day 5 - Part 3; dated 09/13/2019 6 AA001192-
AA001254

45 Trial Transcript - Day 6; dated 09/16/2019 6, 7 AA001255-
AA001444

46 Trial Transcript - Day 7 - Part 1; dated 09/17/2019 7 AA001445-
AA001510

47 Trial Transcript - Day 7 - Part 2; dated 09/17/2019 7 AA001511-
AA001649

48 Trial Transcript - Day 8; dated 09/18/2019 8 AA001650-
AA001792

49 Trial Transcript - Day 9; dated 09/19/2019 8, 9 AA001793-
AA001938

50 Trial Transcript - Day 10; dated 09/20/2019 9, 10 AA001939-
AA002167

51 Trial Transcript - Day 11; dated 09/23/2019 10 AA002168-
AA002296

52 Trial Transcript - Day 12; dated 09/24/2019 10 AA002297-
AA002357

53 Trial Transcript - Day 13 - Part 1; dated 09/25/2019 11 AA002358-
AA002459

54 Trial Transcript - Day 13 - Part 2; dated 09/25/2019 11 AA002460-
AA002473

55 Trial Transcript - Day 14; dated 09/26/2019 11 AA002474-
AA002555

56 Trial Transcript - Day 15; dated 09/27/2019 11, 12 AA002556-
AA002706

24 Verdict; filed 09/27/2019 1 AA000195
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CERTIFICATE OF SERVICE

I certify that I am an employee of HUTCHISON & STEFFEN, PLLC and

that on this date the APPENDIX TO APPELLANT’S OPENING BRIEF

VOLUME 1 of 12 was filed electronically with the Clerk of the Nevada Supreme

Court, and therefore electronic service was made in accordance with the master

service list as follows:

Dennis M. Prince, Esq.
PRINCE LAW GROUP
10801 West Charleston Blvd. Ste. 560
Las Vegas, NV 89135
Tel: (702) 534-7600
Fax: (702) 534-7601

Attorney for Respondent Bahram Yahyavi

DATED this 12th day of August, 2020.

/s/ Kaylee Conradi
_____________________________________

An employee of Hutchison & Steffen, PLLC
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Law Offices of

ERIC R. LARSEN

750 E. Warm Springs Rd.

Suite 320, Box 19

Las Vegas, NV 89119

Telephone: (702) 387-8070

Facsimile: (877) 369-5819

NOTC
Law Offices of ERIC R. LARSEN
Mark J. Brown, Esq.
Nevada Bar No.: 003687
750 E. Warm Springs Road
Suite 320, Box 19
Las Vegas, Nevada 89119
Telephone: (702) 387-8070
Facsimile: (877) 369-5819
Mark.Brown@thehartford.com
Attorney for Defendant
CAPRIATI CONSTRUCTION CORP., INC.

DISTRICT COURT

CLARK COUNTY, NEVADA

BAHRAM YAHYAVI, an individual

Plaintiffs,

—vs—

CAPRIATI CONSTRUCTION CORP., INC., a
Nevada Corporation

Defendants.

Case No.: A-15-718689-C
Dept. No.: XXVIII

NOTICE OF REFILING OF ANSWER
PURSUANT TO COURT MINUTES
OF OCTOBER 19, 2017

PLEASE TAKE NOTICE, Defendant hereby refiles its Answer pursuant to the Court

Docket of the Minutes of the Hearing on October 19, 2017. Defense Counsel notes, however,

per the Court transcript of the hearing, the refiling of the Answer was not specifically required

by the stipulation of the parties or the Order of the Court.

DATED this 25th day of April, 2018.

Law Offices of ERIC R. LARSEN

/s/ Mark J. Brown
Mark J. Brown, Esq.
Nevada Bar No.: 003687
750 E. Warm Springs Road, Suite 320
Las Vegas, Nevada 89119
Telephone: (702) 387-8070
Attorney for Defendant
CAPRIATI CONSTRUCTION CORP., INC.

Case Number: A-15-718689-C

Electronically Filed
4/25/2018 2:11 PM
Steven D. Grierson
CLERK OF THE COURT
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Law Offices of

ERIC R. LARSEN

750 E. Warm Springs Rd.

Suite 320, Box 19

Las Vegas, NV 89119

Telephone: (702) 387-8070

Facsimile: (877) 369-5819

CERTIFICATE OF SERVICE

I hereby certify that I am an employee of the Law Offices of ERIC R. LARSEN and that

service of a true and correct copy of the above and foregoing was submitted on the 25 day of

April, 2018, to the following addressed parties by:

___ First Class Mail, postage prepaid from Las Vegas, NV pursuant to N.R.C.P. 5(b)
___ Facsimile, pursuant to EDCR 7.26 (as amended)
_X_ Electronic Mail / Electronic Transmission
___ Hand Delivered to the addressee(s) indicated
___ Receipt of Copy of the foregoing on this _____ day of _____________, 2018,

acknowledged by, _________________________________________________.

Mailk W Ahmad, Esq.
LAW OFFICE OF MALIK W. AHMAD
8072 W. Sahara Ave., Ste A
Las Vegas, NV 89117
Telephone: (702) 270-9100
Facsimile: (702) 233-9103
Attorney for Plaintiff
BAHRAM YAHYAVI

Dennis M. Prince, Esq.
EGLET PRINCE
400 S. 7th St.,
Box 1, Ste. 400
Las Vegas, NV 89101
Telephone: (702) 450-5400
Facsimile: (702) 450-5451
Attorney for Plaintiff
BAHRAM YAHYAVI

/s/ Joshua A. Montoya
An employee of Law Offices of
ERIC R. LARSEN
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Law Offices of

ERIC R. LARSEN

750 E. Warm Springs Rd.

Suite 320, Box 19

Las Vegas, NV 89119

Telephone: (702) 387-8070

Facsimile: (877) 369-5819

ANS
Law Offices of ERIC R. LARSEN
Mark J. Brown, Esq.
Nevada Bar No.: 003687
750 E. Warm Springs Road
Suite 320, Box 19
Las Vegas, Nevada 89119
Telephone: (702) 387-8070
Facsimile: (877) 369-5819
Mark.Brown@thehartford.com
Attorney for Defendant,
CAPRIATI CONSTRUCTION CORP., INC.

DISTRICT COURT

CLARK COUNTY, NEVADA

BAHRAM YAHYAVI, an individual,

Plaintiffs,

—vs—

CAPRIATI CONSTRUCTION CORP., INC., a
Nevada Corporation,

Defendants.

Case No.: A-15-718689-C
Dept. No.: XXVIII

DEFENDANT’S ANSWER TO
PLAINTIFF’S COMPLAINT

Defendant CAPRIATI CONSTRUCTION CORP., INC., by and through its attorney,

Mark J. Brown, Esq. of Law Offices of ERIC R. LARSEN, as and for its Answer to Plaintiff’s

Complaint, admits, denies and alleges as follows:

1. Answering Paragraphs 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,

19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29 and 30 of Plaintiff’s Complaint, Defendant is without

sufficient knowledge or information upon which to base a belief as to the truth of the allegations

contained therein and, upon that ground, denies each and every allegation contained therein.

2. Answering Paragraphs 31 and 32 of Plaintiff’s Complaint, Defendant denies

each and every allegation contained therein.

AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE

This answering Defendant states that the allegations contained in the Complaint fail to

state a cause of action against this Defendant upon which relief can be granted.

Case Number: A-15-718689-C

Electronically Filed
4/25/2018 2:11 PM
Steven D. Grierson
CLERK OF THE COURT
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Law Offices of

ERIC R. LARSEN

750 E. Warm Springs Rd.

Suite 320, Box 19

Las Vegas, NV 89119

Telephone: (702) 387-8070

Facsimile: (877) 369-5819

SECOND AFFIRMATIVE DEFENSE

The liability, if any, of this answering Defendant must be reduced by the percentage of

fault of others, including Plaintiff herein.

THIRD AFFIRMATIVE DEFENSE

It has been necessary for this answering Defendant to retain counsel to defend this

action, and it is, therefore, entitled to an award of reasonable attorneys’ fees.

FOURTH AFFIRMATIVE DEFENSE

The Plaintiff has failed to mitigate its damages, if any, in fact exists or were incurred,

the existence of which is expressly denied.

FIFTH AFFIRMATIVE DEFENSE

Some of the foregoing Affirmative Defenses have been plead for purposes of non-

waiver. This answering Defendant has not concluded discovery in this matter and specifically

reserves the right to amend this Answer to include additional Affirmative Defenses if discovery

warrants.

SIXTH AFFIRMATIVE DEFENSE

This answering Defendant alleges that the occurrence referred to in the Complaint, and

all injuries and damages, if any, resulting therefrom, were caused by the acts or omissions of a

third party over whom this answering Defendant had no control, nor the right, duty or obligation

to control.

SEVENTH AFFIRMATIVE DEFENSE

This answering Defendant is not legally liable for Plaintiff’s alleged injuries and/or

damages, if any, because no act and/or omission on the part of this Defendant proximately

and/or legally caused Plaintiff’s claimed injuries and damages, as causation for the incident

sued upon was that of an intervening and/or superseding nature.

EIGHTH AFFIRMATIVE DEFENSE

Pursuant to N.R.C.P.11, all possible Affirmative Defenses may not have been raised

herein as sufficient facts were not available after reasonable inquiry upon the filing of this

Answer. Therefore, this answering Defendant reserves the right to amend its Answer or allege
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Law Offices of

ERIC R. LARSEN

750 E. Warm Springs Rd.

Suite 320, Box 19

Las Vegas, NV 89119

Telephone: (702) 387-8070

Facsimile: (877) 369-5819

additional Affirmative Defenses if subsequent investigation so warrants.

NINTH AFFIRMATIVE DEFENSE

This matter is subject to Nevada’s mandatory Arbitration Program.

TENTH AFFIRMATIVE DEFENSE

Plaintiff has failed to name a necessary party for full and adequate relief essential to this

action.

ELEVENTH AFFIRMATIVE DEFENSE

Plaintiff has failed to properly and timely effectuate service and this Complaint therefore

must be dismissed.

TWELFTH AFFIRMATIVE DEFENSE

Plaintiff’ actions against this answering Defendant are moot because Plaintiff’s actions

are barred by the applicable Statute of Limitations.

WHEREFORE, Defendant prays for judgment as follows:

1. That Plaintiff takes nothing by way of this action as to this answering Defendant;

2. That this answering Defendant be reimbursed for attorneys’ fees and costs

necessarily incurred as a result of defending this action; and

3. Such other and further relief as this Court may deem just and proper.

DATED this 25th day of April, 2018.

Law Offices of ERIC R. LARSEN

/s/ Mark J. Brown
Mark J. Brown, Esq.
Nevada Bar No.: 003687
750 E. Warm Springs Road, Suite 320
Las Vegas, Nevada 89119
Telephone: (702) 387-8070
Attorney for Defendant,
CAPRIATI CONSTRUCTION CORP., INC.
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Law Offices of

ERIC R. LARSEN

750 E. Warm Springs Rd.

Suite 320, Box 19

Las Vegas, NV 89119

Telephone: (702) 387-8070

Facsimile: (877) 369-5819

CERTIFICATE OF SERVICE

I hereby certify that I am an employee of the Law Offices of ERIC R. LARSEN and that

service of a true and correct copy of the above and foregoing was submitted on the 25 day of

April, 2018, to the following addressed parties by:

___ First Class Mail, postage prepaid from Las Vegas, NV pursuant to N.R.C.P. 5(b)
___ Facsimile, pursuant to EDCR 7.26 (as amended)
_X_ Electronic Mail / Electronic Transmission
___ Hand Delivered to the addressee(s) indicated
___ Receipt of Copy of the foregoing on this _____ day of _____________, 2018,

acknowledged by, _________________________________________________.

Mailk W Ahmad, Esq.
LAW OFFICE OF MALIK W. AHMAD
8072 W. Sahara Ave., Ste A
Las Vegas, NV 89117
Telephone: (702) 270-9100
Facsimile: (702) 233-9103
Attorney for Plaintiff
BAHRAM YAHYAVI

Dennis M. Prince, Esq.
EGLET PRINCE
400 S. 7th St.,
Box 1, Ste. 400
Las Vegas, NV 89101
Telephone: (702) 450-5400
Facsimile: (702) 450-5451
Attorney for Plaintiff
BAHRAM YAHYAVI

/s/ Joshua A. Montoya
An employee of Law Offices of
ERIC R. LARSEN
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John E. Baker, Ph.D., P.E.
Forensic Engineer 

7380 S. Eastern Avenue; suite 124 - 142
Las Vegas, Nevada   89123

(702) 334-9033 
(866) 611-9909 (fax)
e-mail: jebakerphd@aol.com

July 3, 2018

Mr. Mark J. Brown 
Senior Staff Attorney 
Law Offices of Eric R. Larsen
Subsidiary of The Hartford Financial Services Group, Inc.
750 E. Warm Springs Rd., Ste. 320, Box 19
Las Vegas, NV 89119

Re:   Bahram Yahyavi v. Capriati Construction Corp., Inc.
DOI:    June 19, 2013 

Dear Mr. Brown:  

You have requested that I evaluate and opine on a two vehicle collision occurring on June 19,
2103 at approximately 10:25 A.M. on Sahara Avenue 2 feet north of the intersection of Glen
Avenue.  

As indicated in the State of Nevada Traffic Accident Report #LVMPD-130619-1450 authored by
5316 E. Grimmesey:

where: V1 = 2007 Forklift Truck driven by Joshua Adom Arbuckle

V2 = 2012  Dodge Charger 4-Door driven by Bahram Yahyavi 

“V2 was travelling eastbound Sahara, West of the Y intersection at Glen in T2 of
2.  V1 was a large construction forklift working on the S/W corner of Sahara/
Glen.   This area has active construction in progress. The south side of Sahara
has orange pylons lining the south shoulder which continues along to the south
side of Glen.  The shoulder line by the cones is 18 feet wide. There was a semi-
truck with a flatbed trailer parked facing eastbound on Sahara, west of Glen.  
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John E. Baker, Ph.D., P.E.
Forensic Engineer 

Re:   Heinrich and Anna Stiel v. Nevada Skin and Cancer Center, et al.

DOI:    May 22, 2014  at approximately 10:50 A.M. 

Page   2   of   4

In the closed shoulder, V2 was making a right turn along the cone pattern when it
was struck by V1.  V1 was travelling N/B from the sidewalk though the closed
shoulder in front of the semi-truck. The forks of V1 were sticking out
approximately 3 feet into T2 about 4 feet off the ground past the cone pattern.   
V1's forks stuck the right side of V2's windshield.  

There were no pre-impact skid marks.  V1 was moved prior to my arrival.  W1
who is an inspector said he saw V1 driving into the roadway and said the forklift
operator didn’t see V2 coming. D2 was interviewed at UMC hospital. D2 said he
was going east. And was going to turn onto Glen. When he saw the blades coming
at him. D2 said the forklift wouldn’t stop. 

D1 said he was trying to go onto Sahara, to another part of the jobsite and he
didn’t see V2 coming. D1 was determined to be at fault in the accident and was
cited for full attention to driving. D2 was transported for claimed injuries. The
AIC was 2 N/S and 13 E/W determined by V1s post-impact tire marks. V1 and V2
were unregistered and did not have proof of insurance.”

Presented below are my observations and opinions regarding 

CURRICULUM VITAE 
Attached 

LIST OF VERBAL TESTIMONIES GIVEN IN PREVIOUS 10 YEARS 
Attached

FEE SCHEDULE
Attached
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John E. Baker, Ph.D., P.E.
Forensic Engineer 

Re:   Heinrich and Anna Stiel v. Nevada Skin and Cancer Center, et al.

DOI:    May 22, 2014  at approximately 10:50 A.M. 

Page   3   of   4

DOCUMENTS REVIEWED

1. Retention Letter - June 25, 2018 (1 page).
2. State of Nevada Traffic Accident Report #LVMPD-130619-1450 authored by 

5316 Eric Grimmesey (12 pages):  
3. Las Vegas Fire and Rescue Pre-Hospital Care Report Summary (3 pages).
4. Deposition transcript of Bahram Yahyavi (62 pages).
5. UMC - reports and records regarding Bahram Yahyavi (23 pages).
6. Deposition transcript of Eric Grimmesey (47 pages).  
7. Deposition transcript exhibits of Eric Grimmesey (11 Full page photo exhibits):  
8. [43] Accident Scene color photographs.

PRELIMINARY OBSERVATIONS and OPINIONS 

1. The State of Nevada Traffic Accident Report indicates that the Point of Rest (POR) of the 
2012 Dodge Charger 4-Door driven by Bahram Yahyavi was seven feet past the Point of
Impact (POI).  At the Point of Impact, the Forklift’s forks struck the windshield and the
right side of the A-pillar.  In fact, the forks reportedly initially penetrated into the vehicle
travel compartment and penetrated approximately 3 inches past the initial strike into the
windshield and exterior of the vehicle.  Therefore, the 2012  Dodge Charger 4-Door
driven by Bahram Yahyavi did not, in fact, travel 7 feet past the initial Point of Impact.  

2. Both the passenger’s-side A-pillar and the laminated windshield glass of the 2012  Dodge
Charger 4-Door driven by Bahram Yahyavi are not load-bearing.  As loud and violent as
it may have appeared to the driver Bahram Yahyavi, the forks’ striking, intercepting, or
penetrating the A-pillar and laminated glass windshield components caused those
components to break, but did not have any influence on the deceleration of the forward
movement of the 3962-pound 2012 Dodge Charger. 

3. In his deposition transcript (Page 40, Line 25),  Bahram Yahyavi stated that he never did
brake.  However, if the  2012  Dodge Charger 4-Door driven by Bahram Yahyavi 
traveled 7 feet past the A.I.C. (Area of Initial Contact – or POI), and with the A-pillar and
windshield were not able to slow the moving vehicle, all deceleration of the  2012 Dodge
Charger 4-Door would have had to be due to braking by the driver.   That braking with or
without tire friction marks, the deceleration of the  2012  Dodge Charger 4-Door driven
by Bahram Yahyavi would have been between 0.55 and 0.70 G’s.  Without braking, the
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forced deceleration of the  2012  Dodge Charger 4-Door driven by Bahram Yahyavi  was
substantially less.

4. In order to travel 7 feet past the POI, the 2012  Dodge Charger 4-Door driven by Bahram
Yahyavi would have had to be travelling at a speed of 5.61 mph with no braking and
rolling drivetrain resistance only (as Bahram Yahyavi states), or 12.12 mph with full
braking .  However, the  2012  Dodge Charger’s  traveling 7 feet past the POI necessitates
the Forklift forks traveled through the entire travel compartment of that vehicle.  Neither
scenario is consistent with the post-collision position of the forks.  

5. Despite the two major technical inconsistencies, at these levels of deceleration of (.55 to
.70 or less), there are no possible hyperflexion mechanisms of injury.  Without direct
contact with the forks of other fixed object, it is unclear how Bahram Yahyavi could have
experienced a traumatic head-strike injury or a deformed lower left rib with a possible
separation from sternum. Depending on the three-dimensional geometry of the driver with
respect to the travel compartment envelope, there can have been incidental direct contact
of the knees with the lower dashboard.  However this incidental level of contact is not
consistent with the sudden changes of direction common in ACL tears.  The small
laceration inside Bahram Yahyavi’s lower lip was most likely due to flying bits of
crumbled laminated glass. 

These preliminary opinions have been stated to a reasonable degree of Accident Reconstruction,
Biomechanics,  and Human Factors Engineering certainty.    

Given the substantial levels of technical inconsistencies in the State of Nevada Traffic Accident
Report and the deposition of Bahram Yahyavi,  I request the opportunity to supplement or amend
these preliminary observations and opinions on receipt of additional discovery material –
specifically including medical reports and records.     If you have any questions regarding these
preliminary observations and opinions, please do not hesitate to contact me. 

Sincerely,

John E. Baker    (Signed electronically).

John E. Baker, Ph.D., P.E.
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John E. Baker, Ph.D., P.E.
Forensic Engineer 

7380 S. Eastern Avenue; suite 124 - 142
Las Vegas, Nevada   89123

(702) 334-9033 
(866) 611-9909 (fax)
e-mail: jebakerphd@aol.com

December 3, 2018

Mr. Mark J. Brown 
Senior Staff Attorney 
Law Offices of Eric R. Larsen
Subsidiary of The Hartford Financial Services Group, Inc.
750 E. Warm Springs Rd., Ste. 320, Box 19
Las Vegas, NV 89119

Re:   Bahram Yahyavi v. Capriati Construction Corp., Inc. - Supplemental Report
DOI:    June 19, 2013 

Dear Mr. Brown:  

You have requested that I evaluate and opine on the additional discovery file material that have
been provided (listed below).   You have also requested that I opine on the rebuttal report
produced by Tim S. Leggett,  P. Eng. P.E. from Forensic Dynamics, Inc.   

Presented below are my supplemental opinions regarding Tim S. Leggett,  P. Eng. P.E.’s rebuttal
report. 

BACKGROUND
You will recall that the subject matter concerned a two vehicle collision occurring on June 19,
2103 at approximately 10:25 A.M. on Sahara Avenue 2 feet north of the intersection of Glen
Avenue.      As indicated in the State of Nevada Traffic Accident Report #LVMPD-130619-1450
authored by 5316 E. Grimmesey:

where: V1 = 2007 Taylor “Big Red” T200 Forklift Truck driven by Joshua A.
Arbuckle;  Mfg. Serial Number = SBB 34043

V2 = 2012  Dodge Charger 4-Door driven by Bahram Yahyavi;
VIN =  2C3CDXBG2CH211466 
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John E. Baker, Ph.D., P.E.
Forensic Engineer 

Re:   Heinrich and Anna Stiel v. Nevada Skin and Cancer Center, et al.

DOI:    May 22, 2014  at approximately 10:50 A.M. 

Page   2   of   25

“V2 was travelling eastbound Sahara, West of the Y intersection at Glen in T2 of
2.  V1 was a large construction forklift working on the S/W corner of Sahara/
Glen.   This area has active construction in progress. The south side of Sahara
has orange pylons lining the south shoulder which continues along to the south
side of Glen.  The shoulder line by the cones is 18 feet wide. There was a semi-
truck with a flatbed trailer parked facing eastbound on Sahara, west of Glen.  

In the closed shoulder, V2 was making a right turn along the cone pattern when it
was struck by V1.  V1 was travelling N/B from the sidewalk though the closed
shoulder in front of the semi-truck. The forks of V1 were sticking out
approximately 3 feet into T2 about 4 feet off the ground past the cone pattern.   
V1's forks stuck the right side of V2's windshield.  

There were no pre-impact skid marks.  V1 was moved prior to my arrival.  W1
who is an inspector said he saw V1 driving into the roadway and said the forklift
operator didn’t see V2 coming. D2 was interviewed at UMC hospital. D2 said he
was going east. And was going to turn onto Glen. When he saw the blades coming
at him. D2 said the forklift wouldn’t stop. 

D1 said he was trying to go onto Sahara, to another part of the jobsite and he
didn’t see V2 coming. D1 was determined to be at fault in the accident and was
cited for full attention to driving. D2 was transported for claimed injuries. The
AIC was 2 N/S and 13 E/W determined by V1s post-impact tire marks. V1 and V2
were unregistered and did not have proof of insurance.”

DOCUMENTS CURRENTLY REVIEWED
1. Rebuttal Report by Tim S. Leggett,  P. Eng. P.E. of Forensic Dynamics, Inc. (15 pages +

8 pages of CV attachments). 
2. Deposition transcript of Sargeant Robert Stauffer (45 pages).
3. Deposition transcript of Ch2M Inspector Wade Langsev  (57 pages).
4. Deposition transcript of Forklift Driver Joshua A. Arbuckle (174 pages ).
5. Deposition Exhibits of Forklift Driver Joshua A. Arbuckle (8 pages of photographs).
6. Defendant’s Ninth Supplement to Early Case Conference Production of Documents and

Witness List (9 pages + 38 pages of color scene photographs).
7. Videotaped deposition of Job Site Inspector Wade Langsev (57 pages).
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DOCUMENTS  PREVIOUSLY REVIEWED
1. Retention Letter - June 25, 2018 (1 page).
2. State of Nevada Traffic Accident Report #LVMPD-130619-1450 authored by 

5316 Eric Grimmesey (12 pages):  
3. Las Vegas Fire and Rescue Pre-Hospital Care Report Summary (3 pages).
4. Deposition transcript of Bahram Yahyavi (89 pages).
5. UMC - reports and records regarding Bahram Yahyavi (23 pages).
6. Deposition transcript of Eric Grimmesey (47 pages).  
7. Deposition transcript exhibits of Eric Grimmesey (11 Full page photo exhibits):  
8. [43] Accident Scene color photographs.

LIST OF  LEGGETT  REBUTTAL OPINIONS

Tim S. Leggett,  P. Eng. P.E.’s Rebuttal opinions to John E. Baker, Ph.D.., P.E.’s original report
included the following:

1. Tim S. Leggett,  P. Eng. P.E.:   “In paragraph number 1 of his Preliminary Observations
and Opinions, Dr. Baker indicated he was sceptical of the post-impact travel distance of
7 feet documented by the investigating officers.  The 7 feet measurement was estimated by
Officer Grimmesey, who indicated during his deposition that it was an “eyeball
measurement relative to the unrelated tire marks.  Thus, the 7 feet of post-impact travel
clearly would have been irrelevant and incorrect.  It follows that any calculations based
on the 7 foot estimation would be erroneous and based on flawed methodology.” 

2. Tim S. Leggett,  P. Eng. P.E.:   “In paragraph 2 of his Preliminary Observations and
Opinions, Dr. Baker indicated the right side A-pillar and front windshield of the Dodge
were not “Load-bearing.”  He went on to conclude the damages sustained to these
structures would “not have any influence on the deceleration of the forward movement of
the 3962 -pound 2012 Dodge Charger.”  This is an incorrect statement on the part of Dr.
Baker.   The A-pillars, windshield and roof of the Dodge Charger would all have been
structural components, as they would be on any vehicle.  As structural components, their
deformation indicates energy absorption which would have been directly related to the
impact speed of the Dodge, in the same manner the crush on a front bumper collision
would absorb energy and be indicative of the severity of an impact.  The crush sustained
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by a vehicle during a collision is directly related to the change in speed or delta-v
experienced by a vehicle during a collision.  The speed change or delta-v experienced by
a vehicles is generally used to quantify the severity of an impact.  In this case, while there
is limited controlled crash testing available as reference points for the specific damage
profile of the Dodge with crush concentrated at the right front A-pillar, there are
numbers roof drop tests, rollover tests and heavy-vehicle under-ride tests all of which
pertain to the energy absorption of the structures Dr. Baker suggested would not be
relevant in this case.” 

3. Most Significantly:

Tim S. Leggett,  P. Eng. P.E.: “For example, Figure 8 below shows a view of a vehicle 

which underwent underride testing with a commercial vehicle and at 28 mph (4). 

 While this vehicle sustained much greater crush than the subject Dodge, the results of

 the testing confirm that contrary to Dr. Baker’s opinion, the Apillar, roof and

 windshield are all designed as structural members which absorb collision energy.  In

 terms of the speed of the Dodge at impact, it was noted that the Dodge’s front airbags

 did not deploy; taking into account an average speed change threshold of 16 mph for

 passenger vehicles (5), Mr. Yahyavi would certainly have been traveling at less than

 16 mph at the time of impact.  In the undersigned’s opinion, the delta-v sustained by 

the Dodge would have been 10 mph or less.”

(Continued on following page ... )
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Tim S. Leggett,  P. Eng. P.E.:   Produced Exemplar Collision
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4. Tim S. Leggett,  P. Eng. P.E.:   “It was noted that Dr. Baker also failed to take into
account the significant mass disparity between the vehicles where the forklift would
necessarily have weighed more than its 120,000 lbs capacity (3).  This means it would
have been more than 30 times heavier than the Dodge.  The undersigned performed
simulations using a collision simulation software package known as PC Crash (6) which
confirmed the Dodge would not have caused the forklift to rotate, but rather the Dodge
would have rotated slightly clockwise in response to the impact at its right front A-pillar,
forward of the center of gravity, and its it’s forward motion would indeed have been
arrested by the forklift.  With the Dodge’s delta-v being 10 mph or less, Mr. Yahyavi
would most likely have been traveling at 10 mph or less at the time of the collision.” 

5. Tim S. Leggett,  P. Eng. P.E.:   “In paragraphs 3 and 4 of his Preliminary Observations
and Opinions, Dr. Baker provided opinions regarding the likely speed of the Dodge
Charger based on the Dodge Charger traveling at the unrelated post-impact travel
distance of 7 feet estimated by the police.  He also erroneously assumed the impact with
the forklift caused no delta-v for the Dodge.  Dr. Baker calculated a speed range of 5.61
to 12.12 mph for the Dodge, depending on whether or not the Dodge traveled 7 feet to
rest with Mr. Yahyavi actively braking (the maximum speed) or not braking.” 

6. Tim S. Leggett,  P. Eng. P.E.:   “In paragraph 5 of his Preliminary Observations and
Opinions, Dr. Baker went on to opine to provide Biomechanical opinions regarding a
lack of injury mechanism for Mr. Yahyavi.  Dr. Baker indicated there would have been no
opportunity for direct contact with the forks of the forklift.  The undersigned is nota
Biomechanical expert; however, it is clear that Dr. Baker has misinterpreted the physical
evidence, including the damage profile of the Dodge and post-impact dynamics of the
collision.  By failing to acknowledge that the forks penetrated the area of the driver’s
space directly in front of Mr. Yahyavi’s head, Dr. Baker artificially removed the
mechanism for head injury which clearly would have existed.  In terms of the forks not
making contact with the left side of Mr. Yahyavi’s body, the undersigned agrees this
likely was not the case; however, the potential for a left rib injury would certainly have
been possible as Mr. Yahyavi’s body slid down his seat and he was compressed under the
steering column as he described.”  

7. Tim S. Leggett,  P. Eng. P.E.:   “The motion of Mr. Yahyavi’s body would have been
governed by Newtonian physics after the subject impact.  As his vehicle experienced a
rearward speed change, Mr. Yahyavi’s body would have continued to move forward
relative to his seat (i.e., directly toward the penetrating forklift forks).  This forward
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motion to the seat would have occurred regardless of whether or not he was wearing his
seatbelt as seatbelts allow the body to decelerate with a provided amount of slack; had
the pre-tensioners failed to fire (similar to the airbags not deploying), Mr. Yahyavi’s
seatbelt would have provided sufficient slack for his head and upper body to travel back
and forth due to equal and opposite impact forces between his head and the forks.” 

SUMMARY  of LEGGETT’s REBUTTAL OPINIONS

In his August 20, 2018 written report on the subject collision, Tim S. Leggett,  P. Eng. P.E. has
included the above-listed seven [7] paragraphs in rebuttal opposition to the preliminary opinions
offered in John E. Baker, Ph.D., P.E.’s in the original July 3, 2018 report.  

In fact, it was noted in these readings that there were three primary themes in Tim S. Leggett,  P.
Eng. P.E.’s seven rebuttal paragraphs.  They included the following:  

1. Tim S. Leggett,  P. Eng. P.E.’s  Rebuttal Theme 1: 

That there was a substantial instantaneous speed loss (i.e., Delta V) experienced by the
2012 Dodge Charger 4-Door driven by Bahram Yahyavi when his right-side A-pillar and
windshield struck the exposed ends of the forks on the front of the 2007 Forklift Truck
driven by Joshua Adom Arbuckle.

2. Tim S. Leggett,  P. Eng. P.E.’s  Rebuttal Theme 2: 

The aforementioned substantial instantaneous speed loss (i.e., Delta V) experienced by
the 2012 Dodge Charger 4-Door forcibly moved driver Bahram Yahyavi violently
forward causing his tissues to be displaced out of their own elastic ranges causing injury.

3. Tim S. Leggett,  P. Eng. P.E.’s  Rebuttal Theme 3.

That John E. Baker, Ph.D., P.E.’s original July 3, 2018 report relies on a police distance
eyeball estimate, and is therefore flawed and incorrect. 

AA000074



John E. Baker, Ph.D., P.E.
Forensic Engineer 

Re:   Heinrich and Anna Stiel v. Nevada Skin and Cancer Center, et al.

DOI:    May 22, 2014  at approximately 10:50 A.M. 

Page   8   of   25

BAKER  REBUTTAL  OBSERVATIONS and OPINIONS

1. In his rebuttal report, Tim S. Leggett,  P. Eng. P.E. opined the following regarding the
original report produced by John E. Baker, Ph.D., P.E.:  

Tim S. Leggett,  P. Eng. P.E.:   “In paragraphs 3 and 4 of his Preliminary Observations
and Opinions, Dr. Baker provided opinions regarding the likely speed of the Dodge
Charger based on the Dodge Charger traveling at the unrelated post-impact travel
distance of 7 feet estimated by the police.  He also erroneously assumed the impact with
the forklift caused no delta-v for the Dodge.  Dr. Baker calculated a speed range of 5.61
to 12.12 mph for the Dodge, depending on whether or not the Dodge traveled 7 feet to
rest with Mr. Yahyavi actively braking (the maximum speed) or not braking.” 

John E. Baker, Ph.D., P.E. Response: 
Tim S. Leggett,  P. Eng. P.E. has mis-read and mis-cited the words of my previous
original report. In fact, I have stated the exact opposite of Tim S. Leggett,  P. Eng. P.E.’s
citation.  A more careful and objective reading of my previous preliminary written report
will demonstrate that the following were previously written words:  

John E. Baker, Ph.D., P.E.:   The State of Nevada Traffic Accident Report indicates that
the Point of Rest (POR) of the  2012 Dodge Charger 4-Door driven by Bahram Yahyavi
was seven feet past the Point of Impact (POI).  At the Point of Impact, the Forklift’s forks
struck the windshield and the right side of the A-pillar.  In fact, the forks reportedly
initially penetrated into the vehicle travel compartment and penetrated approximately 3
inches past the initial strike into the windshield and exterior of the vehicle.  Therefore,
the 2012 Dodge Charger 4-Door driven by Bahram Yahyavi did not, in fact, travel 7
feet past the initial Point of Impact. 

and... 

 John E. Baker, Ph.D., P.E.: In order to travel 7 feet past the POI, the 2012  Dodge
Charger 4-Door driven by Bahram Yahyavi would have had to be travelling at a speed of
5.61 mph with no braking and rolling drivetrain resistance only (as Bahram Yahyavi
states), or 12.12 mph with full braking .  However, the  2012  Dodge Charger’s  traveling
7 feet past the POI necessitates the Forklift forks traveled through the entire travel
compartment of that vehicle.  Neither scenario is consistent with the post-collision
position of the forks.  
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In layman’s terms:   

From physical evidence, the  2012 Dodge Charger 4-Door driven by Bahram
Yahyavi  cannot have possibly traveled 7 feet past the initial point of contact with
the end of the fork on the 2007 Taylor “Big Red” T200 Forklift Truck driven by
Joshua A. Arbuckle.     

2. In his assessment of the damage to the  2012 Dodge Charger 4-Door driven by Bahram
Yahyavi, Tim S. Leggett,  P. Eng. P.E. stated:

“The right A-pillar was deformed, with a kink due to direct contact with
the left fork, which caused a rearward and downward displacement.”   

In fact, I agree that the  2012 Dodge Charger 4-Door driven by Bahram Yahyavi had a  
“...kink ...” in the right front passenger’s side A-pillar – Dodge Part Number 68096290-
AA after the collision with one of the two (2)  1 inch x 7 inch rectangular cross section
ends of the forks on the 2007 Taylor “Big Red” T200 Forklift Truck driven by Joshua A.
Arbuckle.
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I also agree with Tim S. Leggett,  P. Eng. P.E.’s  that the size, shape, one-piece nature,
and metal material of this 68096290-AA Dodge part (See attached diagram below) – 
referred to as a “Panel.  Body Side Aperature Outer Front Right” allowed force to be
referred rearward from the  “...kink ...”  to the sheet metal roof causing modest referred
bending. (See below).

AA000077



John E. Baker, Ph.D., P.E.
Forensic Engineer 

Re:   Heinrich and Anna Stiel v. Nevada Skin and Cancer Center, et al.

DOI:    May 22, 2014  at approximately 10:50 A.M. 

Page   11   of   25

3. In a line-by-line evaluation of Tim S. Leggett,  P. Eng. P.E.’s 15-page report – including
the seven rebuttal paragraphs specifically regarding John E. Baker, Ph.D., P.E.’s original
report, it was also apparent that there was a technical foundation that he used for the
foundation of his opinions in an attempt to justify a substantial collision deceleration of
the 2012 Dodge Charger 4-Door driven by Bahram Yahyavi – and therefore a similarly-
substantial, injury-provoking Delta V.  

In his rebuttal report Tim S. Leggett,  P. Eng. P.E. vaguely described that Delta V as
follows: 

“With the Dodge’s delta-v being 10 mph or less, Mr. Yahyavi would most
likely have been traveling at 10 mph or less at the time of the collision.” 

Tim S. Leggett,  P. Eng. P.E.’s has offered this non-descriptive and vague assessment for
the subject “Delta V being less than 10 mph” – despite the fact that Bahram Yahyavi’s
seat belt did not engage as a result of the collision, and that Bahram Yahyavi claims that
he never applied the brakes.  However, at no time does Tim S. Leggett,  P. Eng. P.E. ever
specify what his own evaluation of the Delta V in the subject collision actually IS – only
that Baker is wrong, the collision speed and Delta V are both below 10 mph, and that
Bahram Yahyavi without his seat belt could/should  have been injured .   

In fact, I only agree with the two statements by Tim S. Leggett,  P. Eng. P.E. regarding
the fact that the impact speed and Delta V were less than 10 mph – in that 0, 1, and 2 mph
are all less than 10 mph.   

4. In forming the basis of his technical speed assessment and damage opinions and
disagreements with John E. Baker, Ph.D., P.E.,  Tim S. Leggett,  P. Eng. P.E. relied on a
comparison of the subject collision and a December 1984 staged collision in which the A-
pillar, glass windshield, and roof of a 1978 Chevrolet Chevette were all catastrophically
destroyed.  This destruction of this 1978 Chevrolet Chevette test vehicle occurred in a
staged collision in which that vehicle was driven underneath the middle of a 40-foot side
frame rail of a 40-foot semi-trailer at a 65-degree angle. 

 
Tim S. Leggett,  P. Eng. P.E. has extracted this incredibly inappropriate damage
comparison from an article located in the 1994 Accident Reconstruction Journal entitled 
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“Underride Vehicle Crash Damage” by Bruce D. Wakefield and James E. Cothern,
Volume 6, No.6, November/ December 1994 pages 34 to 38. 

  In that 1994 article, a crash study was conducted in 1984 by the Institute for Safety
Analysis regarding semi-trailer under ride collisions.  In those staged side under ride
collisions, four 1970's vehicles were driven underneath the middle of a side rail of a
48,000-pound, 1972 Monon 40-foot box trailer.  One of the four test vehicles was the
1978 Chevrolet Chevette that Tim S. Leggett,  P. Eng. P.E.’s cites as a point of damage
comparison for the subject collision.   In that staged collision, as stated. the 1978
Chevrolet Chevette was driven at a speed of 28 mph underneath the middle of the side
frame rail of 40-foot box semi-trailer at a 65-degree angle.   

On the other hand, the subject collision involves direct compression damage by the
ENDS of the two forks of the  2007 Forklift Truck driven by Joshua A. Arbuckle
Arbuckle to an approximate maximum 3 to maximum 4 -inch width “...kink...” (Tim S.
Leggett,  P. Eng. P.E. written report) to the right side A-pillar and partially to the adjacent
right-side door rim to a total maximum depth of approximately 2 to maximum 3 inches,
and to the glass windshield of the 3962-pound curb weight, 2012 Dodge Charger 4-Door
driven by Bahram Yahyavi.  

Tim S. Leggett,  P. Eng. P.E. has somehow also seen fit to compare that 1984 vehicle
semi-trailer under ride staged collision to the subject collision involving the 2012 Dodge
Charger 4-Door’s collision into the distal ends of two forks on the 2007 Taylor “Big Red”
T200 Forklift Truck driven by Joshua A. Arbuckle .    In fact, in that staged under ride
collision, the 2112.4 pound curb weight 1978 Chevrolet Chevette sustained total damage
to the drivers-side A-pillar was structurally destroyed – with damage extending rearward
several feet and well into the B-pillar.  There was also damage to the right side A-pillar
which does not appear clearly, and the roof has been crumpled and displaced rearward
several feet.   

In fact, the contacting 40-foot long side rail surface in this 1984 staged under ride
collision was surface was not remotely substantially-similar to the collision with two 1-
inch by 7-inch rectangular cross-section fork ENDS spaced 3 inches apart – one of them
striking only windshield glass which is designed to crumble.    In fact, the vehicles,
circumstance, nature, amount, and location of damage, contact surfaces, angle of
approach, height of contact, level of penetration, and incoming approach speed of the
1978 Chevrolet Chevette staged 1984 collision that Tim S. Leggett,  P. Eng. P.E. relied
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on as the root basis for his 7 rebuttal opinions were not remotely substantially-similar to
those in the subject collision. The use of this unlike staged collision to form the basis of
an unknown Delta V is inappropriate. 

   
For reference, the entire 1994 Accident Reconstruction Journal article entitled 
“Underride Vehicle Crash Damage” by Bruce D. Wakefield and James E. Cothern, is
included in its entirety in the Appendix.

(And notably, the conduct of these staged semi-trailer under ride collisions in 1984 and
earlier were undoubtedly encouraged by the continued national notoriety of actress Jayne
Mansfield’s 1967 crash some years earlier.   In that fatal collision at age 34, Jayne
Mansfield’s 1966 Buick Electra 225 crashed at high speed into the rear of a tractor-trailer
that had slowed behind a truck spraying mosquito fogger shrouded in an insecticide fog. )

5. On page 42 Line 12 of Bahram Yahyavi’s deposition transcript, Bahram Yahyavi testified
that he had his seat belt on at the time of this collision.  This was confirmed by Joshua A.
Arbuckle on Page 170 Line 9 of his deposition transcript, and later in the Las Vegas Fire
and Rescue Pre-Hospital Care Report Summary.  Bahram Yahyavi’s deposition testimony
continued stating that as a result of the on the collision, that he went forward, hit his head,
and then went underneath the vehicle [sic] and that his foot was kind of twisted under. 
He then clarified that his body went underneath the steering column, but that he stayed in
his seat belt with his right foot on the gas pedal.

However, in Tim S. Leggett,  P. Eng. P.E.’s  justification of the existence of a higher
speed loss and complex mechanisms of injury to Bahram Yahyavi’s in the subject
collision, he has apparently accepted the description of Bahram Yahyavi’s ability to have
his body travel forward underneath the steering column while still having his seat belt on. 
 

“Potential for a left rib injury would certainly have been possible as Mr.
Yahyavi’s body slid down his seat and he was compressed under the
steering column as he described.”  

However, I do not agree with Tim S. Leggett,  P. Eng. P.E.’s  position which is
technically and biomechanically invalid.  If there were enough deceleration in the subject
collision to cause an engagement of the shoulder belt’s inertial locking mechanism – i.e.,
greater than 0.7 G’s or at 22.54 f/s2 – after a minor spool out and belt stretch, Bahram
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Yahyavi’s forward movement and sliding down the seat would have been restricted from
travelling appreciably further.  This engagement would have occurred at collision speeds
at the inferred 5 and 10 mph.   

Moreover, having a curb weight exceeding 100,000 pounds, the 2007 Taylor “Big Red”
T200 Forklift Truck driven by Joshua A. Arbuckle will not accept kinetic energy from the
2012 Dodge Charger 4-Door driven by Bahram Yahyavi, and could be considered as a
rigid barrier.  However, it is only the 1-inch by 7-inch tapered distal ends of the two rigid
forks – separated by 3 inches of space – that form the rigid barrier in this subject
collision.  The right fork end pierced through the windshield glass which is designed to
crumble.  This penetration would have had no effect on the forward speed of the approx.
4000-pound 2012 Dodge Charger 4-Door driven by Bahram Yahyavi.  The left fork end
kinked the exterior A-pillar.  Given the rigidity of this fork surface, the time of kink
penetration into the non-load bearing (i.e., non-frame level structure) A-pillar would have
been between approximately 0.1 to 0.2 seconds.  The shoulder belt would have engaged
when the whole vehicle deceleration exceeded 0.7 G’s.  If the shoulder belt did not
engage fully, it meant that the level of the collision speed was so low as to not exceed
0.70 G in deceleration.  There would have therefore been minimal forced occupant
movement.  

Tim S. Leggett,  P. Eng. P.E.’s apparently tries to have it both ways  – i.e., that the Delta
V was sufficient (under 10 mph) so that there was substantial forced movement by
Bahram Yahyavi’s head and body, but that his seat belt did not engage and allowed his
body to move freely underneath the steering column.  I disagree with these opinions.  

Moreover, and consistent with my disagreement, Officer Robert Stauffer has testified in
his deposition that Bahram Yahyavi was not incapacitated by the subject collision, and
that the injury code “C” for Bahram Yahyavi’s injuries as stated in the State of Nevada
Traffic Accident Report  are subject and that “Claimed injuries are not visible injuries”
and, in fact, are subjective. 

  

6. As previously stated, the aforementioned components are NON-load bearing in the
Accident Reconstruction sense of the word – and with respect to the calculation of
horizontal crush damage.   These components do, in fact, help support the roof and
enclose the glass windshield in place.  However, by no means can the A-pillar be
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considered to be rigidly bearing the weight of the 3962 pound 2012 Dodge Charger 4-
Door plus occupant driver Bahram Yahyavi.  

7. Notably, if the damaged A-pillar were at the same stiffness as the vehicle’s front end of
the Class 5 with A = 266.08 lb/inch and B = 108.92 lb/in2 (where in reality it is only a
small fraction of the front end stiffness), the Barrier Equivalent Velocity (BEV) of this
direct contact damage to the A-Pillar would be only a maximum of 1.714 mph.  

However, if the damaged A-pillar were assigned a more realistic stiffness for the actual
nature and type of component on the Class 5 with A = 137.00 lb/inch and B = 95.00
lb/in2, then the Barrier Equivalent Velocity (BEV) of this direct contact damage to the A-
Pillar would be only a maximum of 1.276 mph.  This latter calculation is consistent with
the  “...kink ...” damage to the A-pillar and the referred (non-contact) bending damage to
the roof. 

8. In his written rebuttal report, Tim S. Leggett,  P. Eng. P.E. made virtually no mention of
the technical specifications of the 2007 Taylor “Big Red” T200 Forklift Truck driven by
Joshua A. Arbuckle.  In fact, the contacting surface of this fork lift were the two 1 inch by
7 inch ENDS of the two parallel 99-inch forks (heel to tip) placed approximately 3 inches
apart. One of these fork ends the struck glass windshield.  Again, the impact into the
windshield glass did not affect or slow down, the speed of the 3962-pound 2012 Dodge
Charger 4-Door driven by Bahram Yahyavi.  

9. It may help understanding the lack of deceleration that the 2012 Dodge Charger 4-Door
experienced as a result of its impact into the ends of two 1-inch x 7-inch steel surfaces
that are separated by approximately 3 inches of space  – one of which impacted a rolled,
three-piece, sheet metal sheet metal tube and door rim, and the other into windshield glass
– by envisioning the compression of these two fork ends into the two damaged surfaces
and deciding whether the approx. 4000-pound 2012 Dodge Charger 4-Door driven by
Bahram Yahyavi vehicle would actually move before the components failed and the
demonstrated the damage seen in the subject collision.  
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OVERALL IMPRESSION

It should be obvious that merely poking a very rigid 1-inch by 7-inch solid steel rectangular
cross-section tapered fork surface into a metal A-pillar forming a “... kink ...” , and also poking
the other firm steel rectangular cross-section tapered fork surface located 3 inches away into
wind shield glass designed to crumble into small pieces will have little to no effect on slowing or
stopping the approximately 4000-pound (plus another approx. 200 pounds for occupant and
fluids) 2012 Dodge Charger 4-Door driven by Bahram Yahyavi.   

Accordingly, there would have been little to no forced motions or mechanisms of injury applied
to driver occupant Bahram Yahyavi’s head and body.  

These supplemental opinions have been stated to a reasonable degree of Accident
Reconstruction, Biomechanics,  and Human Factors Engineering certainty.    I request the
opportunity to supplement or amend these preliminary observations and opinions on receipt of
additional discovery material.   

If you have any questions regarding these preliminary observations and opinions, please do not
hesitate to contact me. 

Sincerely,

John E. Baker    (Signed electronically).

John E. Baker, Ph.D., P.E.
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The article from which Tim S. Leggett,  P. Eng. P.E.’s has made this inappropriate damage
comparison was located in the 1994 Accident Reconstruction Journal article entitled 
“Underride Vehicle Crash Damage” by Bruce D. Wakefield and James E. Cothern, Volume
6, No.6, November/ December 1994 pages 34 to 38. 

AA000085



John E. Baker, Ph.D., P.E.
Forensic Engineer 

Re:   Heinrich and Anna Stiel v. Nevada Skin and Cancer Center, et al.

DOI:    May 22, 2014  at approximately 10:50 A.M. 

Page   19   of   25

AA000086



John E. Baker, Ph.D., P.E.
Forensic Engineer 

Re:   Heinrich and Anna Stiel v. Nevada Skin and Cancer Center, et al.

DOI:    May 22, 2014  at approximately 10:50 A.M. 

Page   20   of   25

AA000087



John E. Baker, Ph.D., P.E.
Forensic Engineer 

Re:   Heinrich and Anna Stiel v. Nevada Skin and Cancer Center, et al.

DOI:    May 22, 2014  at approximately 10:50 A.M. 

Page   21   of   25

AA000088



John E. Baker, Ph.D., P.E.
Forensic Engineer 

Re:   Heinrich and Anna Stiel v. Nevada Skin and Cancer Center, et al.

DOI:    May 22, 2014  at approximately 10:50 A.M. 

Page   22   of   25

AA000089



John E. Baker, Ph.D., P.E.
Forensic Engineer 

Re:   Heinrich and Anna Stiel v. Nevada Skin and Cancer Center, et al.

DOI:    May 22, 2014  at approximately 10:50 A.M. 

Page   23   of   25

AA000090



John E. Baker, Ph.D., P.E.
Forensic Engineer 

Re:   Heinrich and Anna Stiel v. Nevada Skin and Cancer Center, et al.

DOI:    May 22, 2014  at approximately 10:50 A.M. 

Page   24   of   25

PRELIMINARY OBSERVATIONS and OPINIONS - Previously Submitted 
by John E. Baker, Ph.D., P.E.’s  

1. The State of Nevada Traffic Accident Report indicates that the Point of Rest (POR) of the 
2012 Dodge Charger 4-Door driven by Bahram Yahyavi was seven feet past the Point of
Impact (POI).  At the Point of Impact, the Forklift’s forks struck the windshield and the
right side of the A-pillar.  In fact, the forks reportedly initially penetrated into the vehicle
travel compartment and penetrated approximately 3 inches past the initial strike into the
windshield and exterior of the vehicle.  Therefore, the 2012  Dodge Charger 4-Door
driven by Bahram Yahyavi did not, in fact, travel 7 feet past the initial Point of Impact.  

2. Both the passenger’s-side A-pillar and the laminated windshield glass of the 2012  Dodge
Charger 4-Door driven by Bahram Yahyavi are not load-bearing.  As loud and violent as
it may have appeared to the driver Bahram Yahyavi, the forks’ striking, intercepting, or
penetrating the A-pillar and laminated glass windshield components caused those
components to break, but did not have any influence on the deceleration of the forward
movement of the 3962-pound 2012 Dodge Charger. 

3. In his deposition transcript (Page 40, Line 25),  Bahram Yahyavi stated that he never did
brake.  However, if the  2012  Dodge Charger 4-Door driven by Bahram Yahyavi 
traveled 7 feet past the A.I.C. (Area of Initial Contact – or POI), and with the A-pillar and
windshield were not able to slow the moving vehicle, all deceleration of the  2012 Dodge
Charger 4-Door would have had to be due to braking by the driver.   That braking with or
without tire friction marks, the deceleration of the  2012  Dodge Charger 4-Door driven
by Bahram Yahyavi would have been between 0.55 and 0.70 G’s.  Without braking, the
forced deceleration of the  2012  Dodge Charger 4-Door driven by Bahram Yahyavi  was
substantially less.

4. In order to travel 7 feet past the POI, the 2012  Dodge Charger 4-Door driven by Bahram
Yahyavi would have had to be travelling at a speed of 5.61 mph with no braking and
rolling drive train resistance only (as Bahram Yahyavi states), or 12.12 mph with full
braking .  However, the  2012  Dodge Charger’s  traveling 7 feet past the POI necessitates
the Forklift forks traveled through the entire travel compartment of that vehicle.  Neither
scenario is consistent with the post-collision position of the forks.  

5. Despite the two major technical inconsistencies, at these levels of deceleration of (.55 to
.70 or less), there are no possible hyper flexion mechanisms of injury.  Without direct
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contact with the forks of other fixed object, it is unclear how Bahram Yahyavi could have
experienced a traumatic head-strike injury or a deformed lower left rib with a possible
separation from sternum. Depending on the three-dimensional geometry of the driver with
respect to the travel compartment envelope, there can have been incidental direct contact
of the knees with the lower dashboard.  However this incidental level of contact is not
consistent with the sudden changes of direction common in ACL tears.  The small
laceration inside Bahram Yahyavi’s lower lip was most likely due to flying bits of
crumbled laminated glass. 
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· · · · · · · · · · · · · · · · · · · · · · · · · Page:
·1· ·Q.· ·Okay.

·2· ·A.· ·But I can tell you it's not -- there is a --

·3· ·there is a -- there is a limit, and the limit is

·4· ·that the air bags didn't deploy.· And so typically

·5· ·for this type of vehicle with a seat belted occupant

·6· ·the air bag would deploy at around 16 miles per

·7· ·hour.· So we're not anywhere near that nor does the

·8· ·damage -- does the damage present as a 16 mile an

·9· ·hour Delta-V.

10· ·Q.· ·Do you think it would -- they would deploy even

11· ·without any impact to any of the sensors on the

12· ·bumpers?

13· ·A.· ·Yeah.· That's sort of a fallacy.· There are

14· ·sensors in the bumpers or at least behind the

15· ·bumper, but there is still a decelerometer device in

16· ·the vehicle that is measuring the deceleration.

17· ·And, you know, I have a lot of moose cases up north

18· ·in the Rockies where the front bumper gets missed

19· ·and the windshield gets annihilated and the air bags

20· ·deploy.· In fact‚ the air bags -- yeah, the air bags

21· ·deploy based on the deceleration of the vehicle, not

22· ·necessarily on a sensor.· There are advanced sensors

23· ·in the front bumper.

24· ·Q.· ·Right.

25· ·A.· ·Absolutely there are, but just because the
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·1· ·bumper gets missed doesn't mean that the air bags

·2· ·are not going to deploy.

·3· ·Q.· ·Okay.· I guess what I'm asking you then is,

·4· ·you've given this in your report -- I'm looking at

·5· ·Page 12, but it's elsewhere as well I think --

·6· ·you've given this a Delta-V of less than or equal to

·7· ·ten miles per hour, is that correct?

·8· ·A.· ·Right.

·9· ·Q.· ·And you've given it a mile per hour at time of

10· ·accident or time of impact at less than 16 miles per

11· ·hour, correct?· You're saying the vehicle was

12· ·traveling less than 16 miles per hour at the time it

13· ·impacted the forklift?

14· ·A.· ·No, I think that's a mischaracterization.

15· ·Q.· ·Okay.

16· ·A.· ·I'm saying it had to have been traveling less

17· ·than 16 miles per hour because the air bag didn't

18· ·deploy.

19· ·Q.· ·Okay.

20· ·A.· ·But I think that the Delta-V is just at or

21· ·maybe slightly less than ten miles per hour which

22· ·based on the formula means that the impact speed was

23· ·probably at or around ten miles per hour.

24· ·Q.· ·And, you know‚ sorry if I -- the technical

25· ·stuff is hard for lawyers that aren't engineers.
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  1   of going in order in your report.

  2             So now if we go to number 2, then we kind of

  3   know, based on your opinion and testimony -- and I

  4   believe Mr. Leggett shares the same opinion with

  5   you -- that when the Dodge Charger -- the nearly

  6   4,000-pound Dodge Charger collided with the forks of

  7   this forklift, that it virtually stopped in its tracks

  8   except for the deformation of the A-pillar and the

  9   windshield.

 10             Is that your understanding?

 11        A.   No.

 12             It's the crush penetration of the A-pillar.

 13   It's a couple of inches.  That's about where it would

 14   have stopped.  Right there.  There might have been a

 15   rebound off of that.  But the fork did not take

 16   kinetic energy from the Charger.

 17        Q.   Okay.  So in number 2, you say that,

 18   basically, as loud and violent as this accident could

 19   have been, the A-pillar and the --

 20             (Speaker phone ringing interruption.)

 21             MR. KAHN:  Just ignore it.

 22   BY MR. TRUMMELL:

 23        Q.   -- windshield did not have any influence on

 24   the deceleration of the forward movement of the

 25   3,962-pound 2012 Charger; correct, sir?
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  1        A.   That's correct.

  2        Q.   So can you just -- I guess what I'm having a

  3   hard time understanding is we know we have this

  4   forklift.  We know it's a rigid barrier.  We know we

  5   have a 4,000-pound vehicle that's coming around the

  6   corner.  Collides with this forklift.  Stops in its

  7   tracks.

  8             And the only thing that the forklift

  9   contacts is the top of the passenger side mirror, the

 10   A-pillar, and the windshield, as far as the --

 11        A.   Yes.

 12        Q.   -- contacts, as far the structure of the

 13   vehicle.  I'm not talking about, you know, the

 14   occupants or my client itself.  But the structure of

 15   the vehicle.

 16             So I guess my question is, if the A-pillar,

 17   the rearview mirror -- or the side mirror, and the

 18   windshield did not have any influence on the

 19   deceleration of the vehicle, then how did it stop?

 20        A.   Well, it approaches -- this particular

 21   collision -- at a very low speed.

 22             And I'll tell you how I know that now.

 23        Q.   Okay.

 24        A.   All right.  If you take a close -- very

 25   close look -- and that's why I've blown this up
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  1   several times -- at the top of the mirror.

  2        Q.   And we're back to the Charger crush photos,

  3   Exhibit 5; correct?

  4        A.   Right.

  5        Q.   Okay.  Go ahead.

  6        A.   You see a scrape mark on the top of the

  7   mirror.

  8        Q.   Uh-huh.

  9        A.   Then you see crush of the A-pillar,

 10   approximately -- yeah.  I'd say it's probably six

 11   inches above that top surface of the mirror.

 12        Q.   Uh-huh.

 13        A.   All right.  So given that, we've got the

 14   bottom surface of the fork on the mirror.  And we've

 15   got the middle of that fork contacting the A-pillar.

 16   The distance there, in which there was no damage, is

 17   three to four inches.  There's no damage.  This is

 18   referred.  This was pushed in.  This was no longer a

 19   straight line.

 20             This area that you see in a little bit of an

 21   enlargement, there's no contact.  The contact's above

 22   an area in which the fork is elevated from the top of

 23   the mirror to the point of contact.

 24        Q.   You're talking about just on the A-pillar;

 25   correct?
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  1        A.   Correct.

  2        Q.   Because there is damage -- observable damage

  3   on the windshield --

  4        A.   Correct.

  5        Q.   -- correct?

  6             Okay.

  7        A.   So at that point, if the orientation in the

  8   photograph that I see that I have from Mr. Arbuckle is

  9   correct, my original feeling was that it was the ends

 10   and the tips of the forks that did the damage.

 11             But if his diagram is correct, then it would

 12   be the side of the fork that did the damage and

 13   extended itself partially into the windshield.

 14             Now, there's three or four different things

 15   to describe here with that statement.

 16        Q.   Okay.  Well, let me ask you this first.

 17             So in preparing this report -- because you

 18   had not had Mr. Arbuckle's testimony or his

 19   description -- is it safe to say that your opinions in

 20   this report, the July 3rd, 2018, report, your initial

 21   impression or opinion was that it was not the side of

 22   the forks that went into the windshield?

 23        A.   Correct.

 24             I thought it would have been the ends of the

 25   fork.
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  1   one-and-three-quarters of it at that point, given the

  2   rest of the windshield.

  3             What we see is that in the time that this

  4   vehicle proceeded forward from the contact of the top

  5   of the mirror to the contact with the A-pillar, the

  6   fork has had time to rise.  Because it's rising.

  7             Now, we know how fast the fork rises.  We've

  8   seen -- all our life we've seen forks going up and

  9   down.  In my opinion, it's about one foot a second is

 10   a typical rise.

 11        Q.   That's on a typical forklift?

 12        A.   Just every one I've seen goes up about one

 13   foot a second.  Now, it may be more or less.  It might

 14   be a little more.

 15             But there is time to get this fork higher

 16   between the vehicle position -- in its -- its

 17   horizontal position -- between here and here

 18   (indicating) -- there is a horizontal distance.

 19             In that travel of six inches, that fork went

 20   up.  That would indicate the fork's travel and the

 21   vehicle's travel are not too far apart in their rate

 22   of speed.

 23        Q.   Okay.

 24        A.   Okay.  So is that consistent with a ten-mile

 25   per hour velocity?  It's not.
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  1             And the reason is because, if this were at

  2   ten-miles per hour, there would have been this scrape.

  3   And the damage to the A-pillar would have been lower

  4   without this area of no contact.  There would have

  5   been no time to have the fork rise.

  6             So given that, there would have been an

  7   impression into the A-pillar right at the same level

  8   as the top of the mirror.

  9             And, again, if there were two inches, it

 10   would be where I'm drawing right now.  That's where it

 11   would be.

 12             But, instead, it's had time to go up.  That

 13   means this vehicle's not proceeding very quickly.  If

 14   it were, it would be lower.

 15        Q.   Okay.

 16        A.   And that's the basis of why I believe this

 17   is a very low speed collision.

 18        Q.   Okay.  What speed?

 19        A.   It's at one- to two-miles an hour.

 20        Q.   Okay.  So, then again, my question is what

 21   stopped the vehicle?

 22             If you're saying that the A-pillar didn't

 23   really stop the vehicle, the windshield didn't stop

 24   the vehicle, what stopped the vehicle?

 25        A.   Well, no.  It's the contact with the
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Eglet Prince  

400 South 7th Street, #400 

Las Vegas NV  89101 

 

Attention:  James Trummell 

RE:  YAHYAVI v. Capriati Construction Corp.  

 M.V.A.:  June 19, 2013 

 Case File No.: A-15_718689-C   

 

 

1. Introduction & Instructions 

In July 2018 Forensic Dynamics Inc. commenced a technical investigation into motor vehicle 

collision involving a 2012 Dodge Charger and a forklift.  The subject collision occurred on June 

19, 2013 at approximately 10:25 am, at the intersection Glen Avenue and Sahara Avenue in Las 

Vegas, Nevada wherein a Taylor forklift was crossing Glen Avenue with its forks raised when a 

the Yahyavi Dodge collided with the crossing forklift.  As a result, Mr. Yahyavi claims to have 

been injured.   

This report is further to my original report dated August 20, 2018.  Originally my instructions 

were to review the provided materials, including a rebuttal report prepared by Mr. John Baker, 

Ph.D., P.E. dated July 3, 2018.   The results of the undersigned’s report dated August 20, 2018 will 

not be repeated here; however, subsequent to authoring my report you provided a rebuttal report 

completed by Mr. John Baker, Ph.D., P.E. dated December 3, 2018.  Furthermore, you provided 

the deposition transcript of Dr. John Baker dated December 20, 2018.   

The purpose of this supplemental report is to comment on the more recent observations of Dr. 

Baker.   
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1.1 Qualifications 

The undersigned is responsible for the opinions expressed in this report.  In brief, the author is a 

registered Professional Mechanical Engineer in the Province of British Columbia, the Province of 

Ontario, and a registered Engineer in the State of Arizona, and has been investigating and 

reconstructing motor vehicle collisions since 1985.  The author’s Curriculum Vitae may be 

reviewed in Appendix A. 

2. Provided Materials 

The following new materials were reviewed and relied upon for the production of this letter: 

1. Rebuttal Report of Mr. John Baker, Ph.D., P.E. dated December 3, 2018.  

2. Deposition Transcript of Mr. John Baker, Ph.D., P.E. dated December 20, 2018.  

3. Discussion & Analysis  

Firstly, both Dr. Baker and myself have erred in the description of the subject Taylor “Big Red” 

forklift.  Figure 1 below is a photograph of the subject unit.  The lettering on the side of the unit I 

considered to be “1200”.  As such, I determined that the subject model was a T1200, which would 

have been capable of lifting 120,000 lb. and thus, would have weighed as much as 180,000 lb.   

A review of the Vehicle Identification Number (in particular in concert with discussion from 

Taylor) reveals that in fact the unit is actually a T200 Big Red.  According to the Taylor literature, 

the T200 has a capacity of 20,000 lb. as would be expected for the model number and thus, 

according to the manufacturer would have weighed 33,500 lb.   Nonetheless, as the Dodge would 

have weighed approximately 4000 lb., there is still a 8:1, or greater, mass ratio between the 

colliding vehicles.  In simple terms, it matters not whether the Taylor forklift was 33,500 lb. or 

120,000 lb. because it is sufficiently massive that it would have acted, as indicated in Dr. Baker’s 

deposition, as an immovable barrier not capable of accepting kinetic energy.  

At the root of the disagreement between Dr. Baker and myself is the question of impact severity.  

It is Dr. Baker’s opinion that the Dodge was traveling at 1 – 2 mph and was stopped by the 

forklift’s forks.  In the undersigned’s original report, my opinion was that the impact likely 

involved a speed (and a speed change) of less than 10 mph.  Dr. Baker and I both agree that there 

was no post-impact movement on the part of the Dodge Charger.  That is, the kinetic energy of 

the vehicle brought into the collision was arrested by striking the forks of the forklift and it did 

not have any separation velocity.  Thus, in the absence of “bounce back” the impact speed should 

have equalled the speed change (i.e.: the vehicle would have been stopped upon impact and the 
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speed change would necessarily equal the impact speed).  Dr. Baker confirmed in his deposition 

that the Yahyavi Dodge was not speeding and indeed was likely traveling at 1 – 2 mph down the 

street when impact was made. This would seem to the undersigned to be an unreasonable speed 

for a vehicle to be traveling at on North Glen Avenue regardless of whether there was a 

construction zone in place or not.   

As indicated in the undersigned’s original report, there is no crash test data that I was able to find 

which could be used to correlate the speed change experienced by the subject vehicle with the 

amount of crush sustained to the A-pillar.  I attempted to demonstrate that the A-pillars have 

structural integrity by discussing an underride crash of a vehicle into the side of a tractor-trailer.  

Dr. Baker has indicated that this was an inappropriate comparison and so in an effort to further 

refine the likely speed of the subject Dodge upon contact, Forensic Dynamics Inc. conducted a 

crash test on January 9, 2019 in Las Vegas, Nevada.  

Unfortunately, a Taylor T200 forklift could not be procured given the time constraints; however, 

a rather large and robust Telehandler with forklifts extended was procured.  This was an Xtreme 

XR1245 model which weighed 28,200 lb. (See Figure 1 below). 

 

Figure 1 
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Despite the similar, albeit slightly less mass, there were differences between the Telehandler used 

in the crash test and the subject Taylor.  First, the point of contact on the forks of the Telehandler 

(i.e.: where it would have contacted the A-pillar) was approximately 11 ft. in front of the front 

axle of the subject unit.  Figure 2 below is the subject Taylor T200 which demonstrates that in the 

accident this distance was probably closer to about 4 ft. or so.   

 

Figure 2 

The takeaway from the difference of the above is that there would have been a greater torque 

applied to the Telehandler as compared to the subject Taylor forklift, but the dynamics of the 

Dodge would have been very similar.  In simple terms, due to the greater arm length applied by 

the force of the A-pillar from the Dodge strike (i.e.: the distance from the front axle of the 

Telehandler to the impact location) there would have been a greater propensity for the 

Telehandler to rotate clockwise as compared to the subject incident.  

A 2007 Dodge Charger was purchased for the purposes of the subject crash test.  This was an 

unblemished specimen with an operating motor capable of driving the vehicle.  It contained ½ 

tank of fuel and the test driver weighed 185 lb.  The vehicle was instrumented with a VBox and 
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numerous external and internal video recordings were captured.  Figures 3 and 4 below are 

photographs of the surrogate Dodge.   

 

Figure 3 

 

Figure 4 
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It should be realized that the 2007 Dodge Charger is geometrically identical to the subject model 

year (2012) under review according to the sisters and clones directory from Scalia Engineering.  

As is evident in these photographs, there was no pre-existing damage to either the windshield or 

the A-pillars for the surrogate vehicle.   

An attempt was made to collide the Dodge into the Telehandler forks at 2 mph, 10 mph and 15 

mph.  The actual impact speeds according to the VBox was in fact 2.4 mph, 9.1 mph and 14.7 mph.   

For the 2.4 mph impact, the vehicle collided with the forks, which had been set at the same height 

as the subject forklift based on the damage sustained to the mirror and A-pillar.  As a result of 

this impact (caused by simply pushing the Charger into the forklift at 2.4 mph), it was noted that 

the windshield fractured but no contact with either A-pillar occurred.  Note, for the 2.4 mph test 

the driver’s side A-pillar was the intended point of first contact.  Figures 5 and 6 below clearly 

demonstrate that the sole damage associated with this impact was a shattered windshield with 

no mirror or A-pillar involvement.  

 

 

Figure 5 
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Figure 6 

The 9.1 mph strike was intentionally occasioned to result in initial contact at the right A-pillar 

(i.e.: on the opposite side of the vehicle as compared to the 2.4 mph test).  In this test, the 

windshield was additionally damaged and there was a scuff and minor indentation along the 

leading edge of the A-pillar.  The back edge of the A-pillar was not damaged; however, it was 

displaced slightly rearward such that it made contact with the leading edge of the passenger door.  

The crush at this region was estimated to be approximately 1”.  Notable is that the contact on the 

A-pillar was extensive in that initial contact was lower, whereas final contact was substantially 

higher.  In simple terms, the forks of the Telehandler “rode up” the A-pillar as a result of the slope 

of the A-pillar itself.  Also, it was determined that the Telehandler lifted slightly at its front axle 

and moved rightward approximately 4”.  Again, the rightward displacement is likely related to 

the additional distance between the force application and the front axles of the Telehandler unit.  

Clearly, the forks did rise up the A-pillar as a result of initial contact and yet the forks were not 

in the process of being raised while the impact took place.  That is, the Charger underrode the 

forks and simultaneously the forks were lifted causing a deweighting of the front axle of the 

Telehandler.   
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Figure 7 

  

AA000110



9 
 
 

 

 

Figure 8 below is an oblique photograph of the damage sustained during the 9.1 mph crash test.  

Figure 9 below is the subject Dodge Charger.  Clearly, there is substantially greater crush of the 

entire A-pillar for the accident vehicle and similarly, the leading edge of the passenger door was 

dented rearward.   

 

Figure 8 

 

Figure 9 
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The maximum crush based on the leading edge of the door was estimated to be in the order of 3 

– 4”for the accident vehicle.   As discussed in my original report, there was additional denting 

caused by induced damage (at the right rear fender) to the subject Charger as a result of this 

contact (see Figure 9 below) and also at the left rear fender (see Figure 10 below).  There was no 

such induced deformation in the rear portions of the Charger as a result of the 9.1 mph crash test.   

 

 

Figure 10 
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Figure 11 

 

Finally, a 14.7 mph crash test was completed.  The intended location of initial contact was once 

again the right A-pillar.  This test produced a rather surprising result.  Unexpectedly, the forks of 

the Telehandler contacted the A-pillar at the appropriate location; however, the additional kinetic 

energy imparted by the increased speed of the Charger caused the front axle of the Telehandler 

to completely leave the ground and the forks, rather than penetrating further into the A-pillar, 

actually traveled over the Charger’s roof causing damage and finally, contacting the rear window 

causing it to shatter.  In essence, the Telehandler was lifted off the ground and the Charger, at 

14.7 mph, simply drove underneath it.   

Figures 12 and 13 demonstrate the damage sustained to the subject surrogate during this 14.7 

mph crash test.  Notably, the front axle of the Telehandler moved approximately 10” to the right 

as a result of the contact.   
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Figure 12 

 

 

Figure 13 
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From the crash tests, it can be concluded that at low speed (2.4 mph) the A-pillar is not engaged 

and it is the windshield which slows the vehicle to a halt.  From 9.1 mph, there is substantially 

less evidence of contact as compared to the subject vehicle (that is, simply the leading edge of the 

A-pillar is crushed, not the rear edge of the A-pillar or the leading edge of the door).  The 14.7 

mph crash test demonstrates that at this speed, substantial force is imparted to the Telehandler, 

which caused the 28,500 lb. unit to displace sideward.  If the forks of the Telehandler indeed 

engaged the A-pillar, as is consistent with what occurred in the subject incident, and it had not 

rotated to the right, additional crush would have been occasioned to the vehicle.  For example, if 

the Telehandler had been loaded with weight on its forks (i.e.: resisting the upward motion 

imparted by the force of the collision) additional damage would have been associated with the 

surrogate’s A-pillar region.   

Thus, the undersigned’s re-evaluation of the subject collision dynamics as a result of the crash 

tests, the impact speed (and clearly the Delta-V, or speed change) of the subject collision was 

much greater than 9.1 mph and may have been as much as 14.7 mph or more.  It is not physically 

possible for the subject vehicle to have sustained the damage it did while traversing at 1 – 2 mph 

as per Dr. Baker’s reports.   

It follows that with a crash test now having been performed, the undersigned is not needed to 

thoroughly analyze the report of Dr. Baker dated December 3, 2018 as the numbers contained 

therein are simply not consistent with the physical evidence.  

However, in his deposition Dr. Baker offered the new opinion that the Charger must have 

approached at slow speed because initial contact was to the middle of the mirror and final contact 

was much higher up the A-pillar.  He concedes that he is not aware of the speed at which the 

forks travel while in the process of being raised but the speed of the Charger must have been 

relatively slow (in the order of 1 – 2mph) for the forks to have enough time to physically vertically 

rise.  There are two considerations which Dr. Baker has failed to discuss as a result of the forks 

“climbing” up the A-pillar.  First, as a result of contact with the A-pillar the Charger would have 

“submarined”.  That is, the suspension on the right side of the vehicle would have compressed, 

which would have tended to lower the body of the vehicle to allow the forks to contact somewhat 

higher.  Secondly, and perhaps more importantly, it is clear that the angled slope of the A-pillar 

would have caused the forks to rise in a wedging fashion.  It was for this reason that the damage 

traveled up the A-pillar and made additional contact at a higher level.  In other words, the forks 

were not likely lifted while contact was made and thus, no comment can be made with respect to 

the approach speed of the Charger based on this.   
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On page 76 of Dr. Baker’s deposition he indicated that the impact into the windshield glass did 

not affect or slow down the speed of the Charger.  The crash tests completed by FDi have shown 

that indeed there is strength to the windshield and it was capable of slowing the vehicle to a halt 

from 2.4 mph without there being any residual damage to either A-pillars or other vehicle 

structures.  Consequently, his statement on page 80 of his deposition where he indicated that all 

of the deceleration of the subject vehicle had to have been due to braking on the part of the driver 

of the Charger is incorrect.  First, Mr. Yahyavi indicated he did not brake.  Secondly, the crash 

tests demonstrate aptly that substantial deceleration of the vehicle takes place as a result of the 

interaction with the forks.   

It is understood this is sufficient for your needs at this time.  The undersigned reserves the right 

to augment his opinions, should additional information become available. 

Yours very truly, 

FORENSIC DYNAMICS INC. 

 

 

 

TIM S. LEGGETT, P. Eng., P.E. 

Accident Reconstruction Engineer 

 

TSL:jg 
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APPENDIX A - Curriculum Vitae for Timothy S. Leggett, P. Eng., P.E. 
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Timothy S. Leggett, P. Eng., P.E. 
 

CURRICULUM   VITAE 
 

 
 

RELEVANT EXPERIENCE: 

 
• Experience in all aspects of accident reconstruction - winter road maintenance issues 

(see Addendum Curriculum Vitae), low-speed rear-end analysis including occupant 

kinematic response, speed determination, time-distance analysis, impact location, motor 

vehicle/pedestrian  interactions,  bullet/trajectory  analysis,  articulated  vehicle 
assessments, bicycle  reconstruction, slip and falls and failure  analysis of products, 

structures and processes 

•          extensive personal and professional knowledge of seagoing vessels 
•          Occupant  position  determination,  seat  belt  usage  analysis,  mechanical  component 

failure causing motor vehicle accident, slip and fall analysis 

• Qualified as an expert witness over 400 times in Provincial, Coroner, Justice, Supreme, 

Federal and Superior Courts of British Columbia, Yukon Territory, Ontario, Arizona, 

Oregon, Washington, California, New Mexico, Illinois, New York, Nevada and 

Oklahoma 
•          Approximately 5,000 accidents investigated and reconstructed 

 
ACADEMIC QUALIFICATIONS: 

 
•          1979 - 1981 Vanier College - Diploma of Pure and Applied Science 
•          1981 - 1985 McGill University - Bachelor of Engineering, Mechanical 
•          1988 University of North Florida - Special Problems in Accident Reconstruction 
•          1990 University of Miami - Computer Assisted Accident Reconstruction 
•          1996 - IPTM Pedestrian/bicycle accident investigation 
•          1999 Society of Automotive Engineers - Accident Reconstruction, “State of the Art” 

Toptec 
•          2000 Society of Automotive Engineers - “Heavy Vehicle Rollover” Toptec 
•          2000 Transportation Research Board - Symposium on Snow Removal & Ice Control 

Technology 
•          2000  University  of  Iowa  -  “Winter  Road  Maintenance”  civil  engineering  graduate 

studies 
•          2005 Advanced PC-Crash Course - Vancouver, BC 
•          2008 CDR Technician and Data Analyst Certification 
•          numerous other lectures, presentations and short courses attended 

 
PROFESSIONAL WORK EXPERIENCE: 

 
•          1990 - Present     Accident Reconstruction Engineer, Forensic Dynamics Inc. (principal) 

•          1988 - 1990            Accident Reconstructionist, Forensic Dynamics Inc. 
•          1985 - 1988            Accident Reconstructionist, Stanley Associates Engineering Ltd.
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PROFESSIONAL ASSOCIATIONS: 

 
•          Association of Professional Engineers and Geoscientists of British Columbia (APEGBC) 

- Professional Engineer (P. Eng.), Registration #17136 
•          State  of  Arizona  Board  of  Technical  Registration  -  Professional  Engineer  (P.  E.), 

Registration #36409 
•          Association of Professional  Engineers  of  Ontario  (PEO)  -  Professional  Engineer 

Registration # 100171696 
•          Society of Automotive Engineers (SAE) - Member 

RESEARCH AND PUBLICATIONS 

Publications 

 
•          "An Investigation into the Safety Aspects Related to Bunk Securement of B.C. Logging 

Trucks" - Funded by BC Ministry of Transportation and Highways 

 
•          “The Effect of Magnesium Chloride as an Anti-Icing Agent on Tire/Road Friction Co- 

Efficient”, T.S. Leggett (Forensic Dynamics Inc.) and Cpl. E. Brewer (RCMP), March, 
1999 

 
•          “Temperature and Humidity Effects on the Co-efficient of Friction Value After 

Application of Liquid Anti-Icing Chemicals”, T.S. Leggett, September, 1999 

 
•          “Liquid anti-icing chemicals on Asphalt: Friction Trends”, T.S. Leggett and G.D. Sdoutz 

(Forensic Dynamics Inc.), May, 2000 

 
•          “Friction Trends of Anti-Icing Chemicals on Tined Concrete”, T.S. Leggett and G.D. 

Sdoutz (Forensic Dynamics Inc.), March, 2001 

 
•          “Laboratory Melting Performance Comparison: Rock Salt With and Without 

Pre-Wetting”, C.A. Luker, B.C. Rokosh and T.S. Leggett (Forensic Dynamics Inc.) - 
Presented to the Transportation Research Board Sixth International Symposium on 
Snow Removal and Ice Control Technology, Spokane, WA, June 7, 2004 

 
Inventions 

 
•          “Friction Sensor” - an in-road stationary friction testing device, with; 
•          “Flashing Digital Sign” indicating slippery road surface 
•          “The Cinch” Self-Tensioning Tie Down Safety System (patented) 

 

 
(Revision 06/2018) 
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·2· · · · · · · · · · CLARK COUNTY, NEVADA
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·1· letters, FF, like Frank Frank, and my understanding is

·2· that means there was no event to trigger the data

·3· module.

·4· · · · ·A.· · Correct.

·5· · · · ·Q.· · Okay.· So as far as the Bosch data on the

·6· crash test vehicle, you would agree with me that that

·7· provides no information that kind of supports your

·8· opinion other than we know there was no event

·9· triggered?

10· · · · · · · ·MR. TRUMMELL:· Objection.· Form.

11· · · · · · · ·THE WITNESS:· Yeah.· It doesn't help us

12· one way or the other.· Similarly, there was no data

13· derived from the crash-tested vehicle because the

14· airbags didn't deploy.

15· BY MR. KAHN:

16· · · · ·Q.· · And let's look -- I premarked some things,

17· so let's look at Exhibit 7.

18· · · · · · · ·I'm handing you what's already been

19· premarked as 7.· That's one page of, I think, a

20· two-page item from one of your job file materials.

21· · · · ·A.· · Yeah.· It would have been a backup for my

22· suggestion that -- we know what we're doing with the

23· delta-V of less than 16 miles per hour because the

24· airbag didn't deploy in the actual vehicle.

25· · · · ·Q.· · So you would agree with me that if there's
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·1· expense, which is unusual, and some of the information

·2· I'm asking you, essentially, is resident with Mr. Terry

·3· and not with you.

·4· · · · · · · ·In other words, you don't -- I'll stop

·5· there.

·6· · · · · · · ·So when you discussed the test with

·7· Mr. Terry -- and I understand you were otherwise

·8· occupied -- what was discussed between you and

·9· Mr. Terry, personally?

10· · · · ·A.· · Well, Mr. Terry was familiar with the

11· case, and so I said to him, "We need to run three tests

12· at the speed at which Dr. Baker opined that the impact

13· took place at, which is a maximum of 2 miles per hour."

14· · · · · · · ·The speed that I say was probably the

15· upper limit, which was 10 miles per hour.

16· · · · · · · ·And then finally, "Let's just, you

17· know" -- "Since we've got everything out there and

18· we're doing it, let's try to go for 15 miles per hour,"

19· which is, by the way, the maximum that the owner of the

20· telehandler would permit him to do.

21· · · · · · · ·So I thought that the three tests would

22· bracket all of the various opinions and conditions,

23· basically.

24· · · · ·Q.· · Let's talk about the telehandler a little

25· bit because we haven't gotten into that yet.

AA000125



·1· reduces the speed and, hence, causes the damage of the

·2· Charger.· So it's the A-pillar that's the most

·3· important here.

·4· · · · ·Q.· · Do you feel that any of your three

·5· accidents replicated the damage accurately that was

·6· found on the actual Yahyavi Charger?

·7· · · · ·A.· · No.· But it's certainly bracketed.· The

·8· 9.1 miles per hour was significantly less damage than

·9· what we have, so that means that the impact was north

10· of 9.1.

11· · · · · · · ·And the 15 was probably not useful in any

12· way, because it was a completely different interaction.

13· It was an underride, as you know, so that doesn't

14· provide any useful information.

15· · · · · · · ·So the only right side of the brackets,

16· the right side of the goalpost, that we can use is that

17· it was probably, not certainly, but probably less than

18· the threshold for airbag deployment, which is 16 miles

19· per hour.

20· · · · · · · ·So if you were to ask me my best guess, we

21· know at 9.1, there wasn't anywhere near as much damage

22· as we have, so we're probably dealing with somewhere

23· north of 13, I would think, 13 miles per hour, but as I

24· sit here today, the left goalpost is 9.1.

25· · · · ·Q.· · And I'll try to kind of hurry through
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John E. Baker, Ph.D., P.E.
Forensic Engineer 

7380 S. Eastern Avenue; suite 124 - 142
Las Vegas, Nevada   89123

(702) 334-9033 
(866) 611-9909 (fax)
e-mail: jebakerphd@aol.com

June 20, 2019 

Mr. Mark J. Brown 
Senior Staff Attorney 
Law Offices of Eric R. Larsen
Subsidiary of The Hartford Financial Services Group, Inc.
750 E. Warm Springs Rd., Ste. 320, Box 19
Las Vegas, NV 89119

Mr. David Kahn
Attorney at Law
Wilson Elser Moskowitz Edelman & Dicker LLP
300 South 4th Street - 11th Floor
Las Vegas, NV 89101-6014

Re:   Bahram Yahyavi v. Capriati Construction Corp., Inc. - Supplemental Report
Preliminary Report of Findings during Staged Crash Tests on June 14, 2019

DOI:    June 19, 2013 

Dear Mr. Brown and Mr. Kahn:  

You will recall that the subject matter concerned a two vehicle collision occurring on June 19,
2103 at approximately 10:25 A.M. on Sahara Avenue 2 feet north of the intersection of Glen
Avenue.  

In that subject collision, the front A-pillar and front windshield of the 2012  Dodge Charger 4-
Door driven by Bahram Yahyavi (VIN = 2C3CDXBG2CH211466) struck the left front fork of
the 2007 Taylor “Big Red” T200 Forklift Truck driven by Joshua A. Arbuckle (Mfg. Serial
Number = SBB 34043).  You are aware that the speed of the impact speed, the change of velocity
of the 2012 Dodge Charger, and the mechanisms of Bahram Yahyavi’s claimed injuries have all
been in dispute.
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John E. Baker, Ph.D., P.E.
Forensic Engineer 

Re:   Bahram Yahyavi v. Capriati Construction Corp., Inc. - Supplemental Report

Preliminary Report of Findings during Staged Crash Tests on June 14, 2019

Page   2   of   11

In a effort to resolve that dispute, the Defendant Capriati Construction Company has utilized
Calspan laboratories in Buffalo, New York to conduct a series of staged test crashes using exact
exemplars of the 2012  Dodge Charger driven by Bahram Yahyavi and the 2007 Taylor “Big
Red” T200 Forklift Truck driven by Joshua A. Arbuckle.  

I had to opportunity to travel to Buffalo New York and assist the Calspan engineers with the
setup and arrangement of the vehicles and design of the test crashes, and to observe the results of
the four test crashes. 

You have requested that I report a summary of my observations and findings at the (four) recent
staged test crashes conducted at the state-of-the-art Calspan crash laboratory, 4455 Genesee
Street, Buffalo, New York 14225 on June 14, 2019 using two exemplar 2012 Dodge Charger
vehicles and an exemplar Taylor “Big Red” T200.   

At this writing on June 19, 2013, the videos and extensive collision data from the four staged
collisions have not yet been received from the Calspan laboratories.  On its receipt, I will provide
a more-detailed followup supplemental report.  In the meantime, the following report will serve
as a preliminary list of my observations and opinions.

LABORATORY
Calspan is an independent crash test laboratory located in Buffalo, New York.  Calspan has an
ISO/IEC Standard 17025 certification.   That is, the International Accreditation Service (IAS)
accredits testing laboratories to ISO/IEC Standard 17025 and industry specific standards. This
accreditation demonstrates to the marketplace and to regulators that the laboratories have met the
IAS accreditation requirements and are periodically monitored for compliance.  Calspan
routinely crashes vehicles for the National Highway Transportation Safety Administration
(NHTSA) and individual vehicle manufactures.   The crash tests at Calspan were under the
direction and supervision of  Edward Dutton, Operations Manager - Crash Division. 
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John E. Baker, Ph.D., P.E.
Forensic Engineer 

Re:   Bahram Yahyavi v. Capriati Construction Corp., Inc. - Supplemental Report

Preliminary Report of Findings during Staged Crash Tests on June 14, 2019
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GOAL of STAGED EXEMPLAR COLLISIONS

In these staged test collisions at Calspan laboratories,  Instead, the intent was to design a staged
crash test under laboratory precision controls that would replicate the DAMAGE to an exemplar
2012  Dodge Charger vehicle that was substantially similar to the actual damage to the 2012 
Dodge Charger 4-Door driven by Bahram Yahyavi.  Our intent was NOT to pick a collision
speed arbitrarily and then see what the resulting damage was.  The reasoning was that if we
match the Yahyavi collision DAMAGE exactly, we will see Yahyavi's true collision speed, Delta
V, and opine on mechanisms of injury. 

That is, the specified stated goal of the four staged collision at Calspan was to cause the 2012 
Dodge Charger 4-Door to collide into the left forklift blade of the 2007 Taylor “Big Red”
T200 Forklift Truck in such a manner so as to replicate the crush damages seen in the post-
collision photographs of the 2012  Dodge Charger 4-Door driven by Bahram Yahyavi.    

It was conveyed to the Calspan engineers in detail approximately two weeks prior to the day of
the actual staged test collisions at Calspan laboratories in Buffalo NY that the top priority in the
upcoming staged test collisions and re-creation of the Yahyavi collision was to be able to
MATCH  Yahyavi’s Direct Contact A-Pillar Damage in its nature, size, and dimensions.  

Notably, it was also emphasized to the Calspan engineers that to cause the direct contact damage
(DCD) as seen in post-collision photographs of the exemplar 2012  Dodge Charger 4-Door
driven by Bahram Yahyavi, there would have to be a similar penetration and mutual
engagement of the exemplar left front fork blade of the 2007 Taylor “Big Red” T200 WITH the
A-Pillar of the 2012  Dodge Charger.  

That is, for one brief instant, those two colliding bodies would achieve a common velocity. From
the nature of the damage to the 2012  Dodge Charger 4-Door driven by Bahram Yahyavi, the
damage to his vehicle was caused by a direct collision with mututal engagement with the left
forklift blade into the 2012  Dodge Charger’s right A-pillar and windshield.  In the case of a
collision with mutual engagement as with the subject Yahyavi collision, the amount of damage
can be related to the speed of the collision, and conclusions can be drawn.  

On the other hand, a sideswipe collision has no mutual engagement of the colliding vehicle
bodies of matter.  The colliding surfaces in a sideswipe collision do not ever attain a common
velocity.  In a sideswipe collision, one of the colliding surface runs along the other.   As a result,
there is no correlation between the speed of the sideswipe collision and the amount of damage.
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In a sideswipe collision where one surfaces runs along the other, one can have the same damage
at 40 mph that one has at 4 mph.    In a sideswipe collision, the running damage is independent of
the speed, and one absolutely cannot state opinions about collision speed with a sideswipe of the
collision surfaces.   

That  crush damage in the post-collision photos demonstrated mutual engagement by the left for
blade of the 2007 Taylor “Big Red” T200 Forklift Truck driven by Joshua A. Arbuckle into the
A-Pillar of the Yahyavi 2012  Dodge Charger A-pillar.  In fact, this collision was not a sideswipe
or running collision of the fork blade up the surface of the A-pillar.   Therefore, in this subject
test collision, the 6 Calspan Engineers were specifically instructed to assist with a precise test
crash design and arrangement that would precisely MATCH the Direct Contact Damage in the
original post-collision photos of the 2012  Dodge Charger 4-Door driven by Bahram Yahyavi. 
The Calspan engineers were also instructed to enure that the left forklift blade of the 2007 Taylor
“Big Red” T200 Forklift Truck driven by Joshua A. Arbuckle would engage with the inclined A-
Pillar of the 2012  Dodge Charger 4-Door driven by Bahram Yahyavi, and not simply run along it
without engagement. 

METHODOLOGY
Calspan initially purchased two exemplar 2012 Dodge Chargers – both in excellent condition,
and rented an exemplar  2007 Taylor “Big Red” T200 Forklift Truck from a large-forklift rental
company in Philadelphia, PA.  

Starting on June 14, 2019 at 8:30 AM, the two 2012  Dodge Charger exemplar vehicles – and the
laboratory itself – were outfitted and with numerous internal and external video cameras and
electronics so as to precisely monitor the speed of the staged collision impact, the crush damage
to the 2012 Dodge Charger, the position and angle of the left forklift blade on the 2007 Taylor
“Big Red” T200 Forklift Truck, and any post-collision movements of the two vehicles.  

Given the impossibility of precisely timing the location of the contact of the rising forks (in
vertical motion at the time of impact as per the deposition of Joshua A. Arbuckle) on the A-Pillar
of the  exemplar 2012  Dodge Charger, and the consideration of the finite number (i.e., two)
vehicles to test crash, it was decided to keep the fork blades on the exemplar 2007 Taylor “Big
Red” T200 Forklift Truck stationary at a set height at the time of crash impact.   It was originally
expected that there would be a total of two test crashes – one  to each of the two vehicles. 
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PHOTOGRAPHS
On entry into the highly-secured Calspan labs, all of the lens on cameras were taped over and
shut by Calspan Security so that they could not be used.  That included my camera, cellular
phone, tablet, and laptop computer camera. No photographs were taken by me.  All photographs
and videos were taken by Calspan.

OBSERVATIONS

Calspan Test Crash 1:  

Setup:  The exemplar 2012  Dodge Charger (White) speed, the angle of the Big Red forklift
blade on contact, and the point of contact with the Big Red forklift blade were selected by
Calspan engineers.  Exemplar Dodge Charger #1 crashed into Taylor “Big Red” T200 at 10 mph
and contact by fork blade with vehicle A-pillar at approximately 6 feet outward on the left fork
blade at slight clockwise acute angle of the left fork lift blade . 

Result: It was noted in the Calspan Test Crash 1 that the combination of the high 10 mph crash
speed of the exemplar 2012  Dodge Charger speed, the angle of the left fork lift blade, and the
point of impact into the left fork lift blade caused the left fork lift blade to rise run up and along
the A-pillar and onto the roof of the vehicle. 

In fact, from the post-collision photographs of the actual Yahyavi collision, there was no
indication that the left fork lift blade ever contacted the roof of the 2012  Dodge Charger vehicle. 
Moreover, in this test crash, there was no engagement damage whatever of the left fork lift blade
with the A-pillar as to cause the damage seen in the Yahyavi photographs. The sideswipe damage
by the lifting left fork blade did not resemble that of the post-collision photographs of the 2012 
Dodge Charger 4-Door driven by Bahram Yahyavi.

In addition, there was a slight clockwise rotation of the exemplar 2007 Taylor “Big Red” T200
Forklift Truck from the crash impact. 

It was immediately apparent that the reason the 700-pound left fork lift blade was so easily lifted
upward in the test crash due to the fact that it was incorrectly stuck in this test crash – i.e., near
its thinnest, distal end – thereby facilitating a substantial lift torque of the blade around its
supporting HINGE on the forklift support frame.  It was therefore decided that the strike to the
left fork blade had to realistically at a position closer to the body of the exemplar 2007 Taylor
“Big Red” T200 Forklift Truck – thereby contacting a thicker part of the left fork lift blade and at
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a point where there would be more penetration of the A-pillar and substantially less lifting torque
around its mounting hinge. The speed would be kept the same – at 10 mph.

Calspan Test Crash 2:
Setup:   The exemplar 2012  Dodge Charger (White) speed at 10 the angle of the Big Red forklift
blade on contact, and the point of contact with the Big Red forklift blade were mutually selected
as stated above.    The exemplar Dodge Charger #1 crashed into  exemplar Taylor “Big Red”
T200 at 10 mph with contact by left fork blade with the vehicle’s A-pillar at approximately 3 feet
outward from left fork lift blade at slightly greater clockwise acute fork lift blade angle.

Results:   The results in Crash 2 were almost identical to those in Crash 1.  That is, the left fork
lift blade of the exemplar 2007 Taylor “Big Red” T200 Forklift Truck ran up and along the
inclined A-pillar (in a sideswipe) without ever mutually engaging with the A-Pillar and came to
rest on the exemplar 2012  Dodge Charger roof.  

The test crash did not cause the damage that was seen in the post-collision photos of 2012 
Dodge Charger 4-Door driven by Bahram Yahyavi in the actual collision.  It was by now
apparent that there was just too much incoming collision speed and energy by the exemplar 2012 
Dodge Charger – striking left for blade at a speed of 10 mph and causing it to ride up the A-pillar
and rise vertically rotating about its mounting hinge on the frame.  It was decided to cut the
collision speed for the next test crash of the same exemplar 2012  Dodge Charger 4-Door (white)
in half with a slightly greater clockwise acute angle.

Calspan Test Crash 3:
Setup:  Exemplar Dodge Charger #1 (White)  crash into Taylor “Big Red” T200 at 5 mph and
contact by left fork blade by exemplar 2012  Dodge Charger at approximately 3 feet outward
from the left fork blade at slightly greater clockwise acute angle.

Results:   At this lower collision speed of 5 mph, the left fork blade of the exemplar 2007 Taylor
“Big Red” T200 Forklift Truck did engage – and did not run up and off the A-pillar in a
sideswipe – and caused similar penetration damage to the A-pillar of the exemplar 2012  Dodge
Charger 4-Door but not the front window.  It was decided that to get the A-pillar and windshield
damage to be the same as in the original Yahyavi post-collision photographs, it was definite that
less incoming collision speed was needed to keep the fork lift blade from rising up in a sideswipe
with the A-Pillar  – allowing an actual engagement of the left fork lift blade with the A-pillar.  It
was then decided that the final crash to the second exemplar vehicle would include a minor
readjustment to a previous angle of the left fork blade at a slightly less clockwise acute angle.
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Calspan Test Crash 4:
Setup:  Exemplar Dodge Charger #2 (Red)  crash into Taylor “Big Red” T200 at 5.5 mph and
contact by fork blade with vehicle A-pillar at approximately 3 feet outward from left fork blade
at slight/lesser clockwise acute angle.

Results: The final crash test results at Calspan demonstrated a clear mutual engagement of
the left fork lift blade and substantially similar damage match of the A-pillar to the original
Yahyavi 2012  Dodge Charger as shown in post collision photos.  There was also substantially
similar – but not identical damage – to the windshield and passenger’s door edge and less
referred damage bending to the roof.   At this lower 5.5 mph collision speed, there was no
running up of the left fork lift blade in a sideswipe along the inclined A-pillar of the exemplar
2012  Dodge Charger 4-Door.  The penetration damage to the A-pillar of the exemplar 2012 
Dodge Charger was substantially similar.  

As stated, there was similar but not yet identical damage to the windshield, and there was limited
damage to the passengers door edge where the A-pillar was struck.  However, at this point, it was
clear that matching the original damage of the 2012  Dodge Charger 4-Door driven by Bahram
Yahyavi would require a lower speed and would require a precise angle of the left fork blade. 

The shape of the bunching of the sheet metal material at the damage location on the actual
Yahyavi A-pillar on the 2012  Dodge Charger may well have been more precisely matched with
an intentionally-rising (i.e., under power - not hinged) fork left blade.  But these test crashes
could not be performed with an intentionally-rising (under power) left fork lift blade without
having a very large number of pilot crash test exemplar vehicles.    
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CONCLUSIONS

1. Matching the actual mutual-engagement (and not a left fork blade sideswipe) damages
to the 2012  Dodge Charger 4-Door driven by Bahram Yahyavi to the mutual-engagement
damages to the exemplar 2012  Dodge Charger, it can be concluded that the 2012  Dodge
Charger 4-Door driven by Bahram Yahyavi crashed into the left fork blade of the 2007
Taylor “Big Red” T200 Forklift Truck driven by Joshua A. Arbuckle at a collision impact
speed of approximately 5 mph. 

2. However, because post-collision photos show evidence of tire friction marks that indicate
rotations of the front tires of the 2007 Taylor “Big Red” T200 Forklift Truck driven by
Joshua A. Arbuckle on a dusty roadway in a construction site– i.e., allowing of the forks
to rotate (i.e., to give way) forward with the collision, the actual Delta V of the 2012 
Dodge Charger 4-Door driven by Bahram Yahyavi would have been less than 5 mph
impact speed.    

I will provide calculations of this Delta V in a subsequent followup written report. 

These observations and opinions have been stated to a reasonable degree of Accident
Reconstruction Engineering certainty.    I request the opportunity to supplement or amend these
preliminary observations and opinions on receipt of additional discovery material.   

If you have any questions regarding these preliminary observations and opinions, please do not
hesitate to contact me. 

Sincerely,

John E. Baker    (Signed electronically).

John E. Baker, Ph.D., P.E.
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APPENDIX
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CALSPAN Test Crash 4 at 5.5 mph
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CALSPAN Test Crash 4 at 5.5 mph
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NOTC 
DENNIS M. PRINCE 
Nevada Bar No. 5092 
KEVIN T. STRONG 
Nevada Bar No. 12107 
PRINCE LAW GROUP 
8816 Spanish Ridge Avenue 
Las Vegas, NV 89148 
P: (702) 534-7600 
F: (702) 534-7601 
Email: eservice@thedplg.com 
Attorneys for Plaintiff 
Bahram Yahyavi 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
BAHRAM YAHYAVI, an Individual, 
  
           Plaintiff,  
 
vs.  
 
CAPRIATI CONSTRUCTION CORP., INC., a 
Nevada Corporation,  
 
          Defendant 
 

CASE NO.:  A-15-718689-C 
DEPT. NO.:  XXVIII 

 
 

PLAINTIFF’S NOTICE OF  
DE-DESIGNATION  

OF EXPERT WITNESS  
TIMOTHY LEGGETT, P.E. 

 
 Plaintiff Bahram Yahyavi, by and through his undersigned attorneys of record, PRINCE 

LAW GROUP, hereby notifies the Court and parties in this action of his de-designation of Timothy 

Legget, P.E. as an expert in this matter.   

 Dated this 20th day of September, 2019. 

      PRINCE LAW GROUP  
 
      /s/ Dennis M. Prince  
      ______________________________ 

DENNIS M. PRINCE 
Nevada Bar No. 5092 
KEVIN T. STRONG 
Nevada Bar No. 12107 
8816 Spanish Ridge Avenue 
Las Vegas, NV 89148 

      Attorneys for Plaintiff 
      Bahram Yahyavi 

Case Number: A-15-718689-C

Electronically Filed
9/20/2019 11:13 AM
Steven D. Grierson
CLERK OF THE COURT
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CERTIFICATE OF SERVICE 
 

Pursuant to NRCP 5(b), I certify that I am employee of PRINCE LAW GROUP, and that on 

the 20th day of September, 2019, I caused the foregoing document entitled PLAINTIFF’S NOTICE 

OF DE-DESIGNATION OF EXPERT WITNESS TIMOTHY LEGGETT, P.E. to be served 

upon those persons designated by the parties in the E-Service Master List for the above-referenced 

matter in the Eighth Judicial District Court eFiling System in accordance with the mandatory 

electronic service requirements of Administrative Order 14-2 and the Nevada Electronic Filing and 

Conversion Rules, as follows: 

 
David S. Kahn, Esq. 
WILSON,ELSER, MOSKOWITZ, EDELMAN  
& DICKER LLP. 
300 South Fourth Street, 11th Floor 
Las Vegas, NV 89101 
 
Mark J. Brown, Esq. 
LAW OFFICES OF ERIC R. LARSEN 
750 E. Warm Springs Road 
Suite 320, Box 19 
Las Vegas, NV 89119 
 
Attorneys for Defendant 
Capriati Construction Corp., Inc. 
 
 
 
 
       /s/ Lisa M. Lee 
       _______________________________ 
       An Employee of Prince Law Group 
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MOT 
DENNIS M. PRINCE 
Nevada Bar No. 5092 
KEVIN T. STRONG 
Nevada Bar No. 12107 
PRINCE LAW GROUP 
8816 Spanish Ridge Ave. 
Las Vegas, NV 89148 
P: (702) 534-7600 
F: (702) 534-7601 
Email: eservice@thedplg.com 
Attorneys for Plaintiff 
Bahram Yahyavi 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

 
BAHRAM YAHYAVI, an Individual, 
  
           Plaintiff,  
 
vs.  
 
CAPRIATI CONSTRUCTION CORP., INC., a 
Nevada Corporation,  
 
          Defendant 
 

CASE NO.:  A-15-718689-C 
DEPT. NO.:  XXVIII 
 

PLAINTIFF’S MOTION FOR 
SANCTIONS AGAINST 

DEFENDANT CAPRIATI 
CONSTRUCTION CORP., INC. FOR 

WILLFUL ATTORNEY 
MISCONDUCT  

 
 

 
  Plaintiff Bahram Yahyavi, by and through his attorneys of record, Dennis M. Prince and Kevin 

T. Strong of PRINCE LAW GROUP, hereby submits his Motion for Sanctions Against Defendant 

Capriati Construction Corp., Inc. for Willful Attorney Misconduct. 

. . . 

. . . 

. . . 

. . . 

. . . 

. . . 

. . . 

. . . 

. . .

Case Number: A-15-718689-C

Electronically Filed
9/26/2019 7:59 AM
Steven D. Grierson
CLERK OF THE COURT
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This Motion is based upon the pleadings and papers on file in this action, the Points and 

Authorities set forth herein, and any argument the court may entertain at the time of the hearing. 

DATED this 26th day of September, 2019. 

 
     Respectfully Submitted, 
 
     PRINCE LAW GROUP 
 
 
 
     /s/ Dennis M. Prince    

      DENNIS M. PRINCE 
Nevada Bar No. 5092 
KEVIN T. STRONG 
Nevada Bar No. 12107 
8816 Spanish Ridge Avenue 
Las Vegas, Nevada 89148 
Attorneys for Plaintiff 
Bahram Yahyavi 
 

 MEMORANDUM OF POINTS AND AUTHORITIES 

I.  

INTRODUCTION 

Defendant Capriati Construction Corp., Inc.’s (“Defendant”) attorney willfully elicited 

testimony regarding Defendant’s bankruptcy from its safety manager, Clifford Goodrich: 

Q. Between the date of the accident and today, did anything major happen to your 
company? 
 
A. Yes, we filed for reorganization in 2015. 
 

See Day 13 Partial Trial Transcript, at 3:19-23 (emphasis added). 
   

Defense counsel’s question was clearly couched in a manner that shows he prepared his 

witness to refer to Defendant’s bankruptcy.  Defendant’s counsel deliberately elicited this testimony 

to garner sympathy from the jury regarding Defendant’s financial condition knowing full well that 

evidence of Defendant’s liability insurance is inadmissible.  Caselaw from around the country is clear 

that the introduction of wealth or poverty of any party is irrelevant to award damages in a personal 

injury matter.  There was nothing that prevented defense counsel from requesting a bench conference 

with the Court, outside the presence of the jury, to confirm that he could elicit such testimony.  All of 

AA000143



 
 
 

3 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 
 

these facts, when considered together, establish the deliberate and willful nature of defense counsel’s 

misconduct. 

Defense counsel’s conduct is even more egregious given that he elicited false testimony about 

the status of Defendant’s bankruptcy.  Contrary to the testimony presented to the jury, Defendant filed 

a motion with the bankruptcy court on February 6, 2018 requesting a final decree to close its Chapter 

11 case because Defendant “was able to turn itself profitable” and paid all outstanding fees to its 

debtors.  See 2/6/18 Motion for Final Decree, at p. 2, ¶¶ 4-6, attached as Exhibit “1.”  On March 26, 

2018, nearly sixteen months before this trial began, the bankruptcy court granted Defendant’s 

Motion in its entirety.  See 3/26/18 Notice of Entry of Order Granting Motion for Final Decree, 

attached as Exhibit “2.”  As a result of defense counsel’s blatant disregard of the facts, the jury has 

now been left with the impression that Capriati’s bankruptcy is still ongoing and that it has no ability 

to pay a judgment.  This is unequivocally false. 

As to the misconduct, Plaintiff requests this Court to admonish Defendant’s counsel for 

willfully committing attorney misconduct by eliciting irrelevant evidence that will prejudice Plaintiff.  

Gunderson v. D.R. Horton, Inc., 130 Nev. ___, 319 P.3d 606, 611-12 (2014).  Plaintiff further requests 

this Court to provide the jury with a curative instruction informing the jury that Defendant has liability 

insurance to satisfy any verdict reached in this case.  This is the only way to ensure that Plaintiff will 

overcome any prejudice suffered by defense counsel’s express implication to this jury that Defendant 

does not have the ability to pay for any judgment rendered because of its bankruptcy.   

In addition to the admonishment and curative instruction outlined above, Plaintiff requests this 

Court to strike Defendant’s Answer in its entirety.  Alternatively, Plaintiff requests this Court to 

impose the lesser sanction of striking Defendant’s retained expert witnesses’ testimony and evidence 

related thereto in their entirety.  Under Nevada law, this Court possesses the inherent authority to 

impose sanctions for attorney misconduct during trial.   

II. 

LEGAL ARGUMENT 

When an attorney commits misconduct, and an opposing party 
objects, the district court should sustain the objection and admonish 
the jury and counsel, respectively, by advising the jury about the 
impropriety of counsel’s conduct and reprimanding or cautioning 
counsel against such misconduct. 
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Gunderson, 319 P.3d at 611. 

An admonition is “any authoritative advice or caution from the court to the jury regarding their 

duty as jurors or the admissibility of evidence for consideration,” or “[a] reprimand or cautionary 

statement addressed to counsel by a judge.”  Id. (quoting Black’s Law Dictionary 55 (9th ed. 2009)). 

A. Defense Counsel’s Willful Misconduct Warrants this Court’s Admonishment to the Jury 

Pursuant to Gunderson, defense counsel’s misconduct warrants an admonition from this 

Court.  Defense counsel carefully chose to use the words “major” in asking Mr. Goodrich what 

happened to the Defendant.  This language directly signaled Mr. Goodrich to talk about the 

bankruptcy.  Defense counsel claimed he elicited testimony regarding the bankruptcy to somehow 

rebut Goodrich’s earlier testimony about Defendant’s failures to retain documents relevant to the 

subject collision, including an incident report or forklift operator Joshua Arbuckle’s employment file.  

This is patently false.  Defense counsel informed the Court directly, after he committed this 

misconduct, that he elicited the testimony to show that the company reduced its employees from 250 

to 60.  See Day 13 Partial Trial Transcript, at 7:20-25.  He clearly did not frame his question in such 

a way to elicit a response in reference to the size of the company.  However, even testimony related 

to the reduction in employees improperly signals to the jury that Defendant is in financial peri.  Such 

testimony is not necessary to explain to the jury why certain records were not kept because Defendant 

continued to operate its business during the pendency of its Chapter 11 bankruptcy.  “The legislative 

purpose of Chapter 11 is the speedy rehabilitation of financially troubled businesses.”  In re Bryan, 

69 B.R. 421, 423 (Bankr. D. Mont. 1987) (quoting In re 312 West 91st Street Co., Inc., 35 B.R. 346, 

347 (Bankr. S.D.N.Y. 1983)).  “[A] voluntary Chapter 11 debtor remains in possession of property of 

its bankruptcy estate and . . . has the rights, powers, and duties, of a bankruptcy trustee . . . .”  In re 

Cwnevada LLC, 602 B.R. 717, 726 (Bankr. D. Nev. 2019).  The mere existence of a Chapter 11 

bankruptcy does not somehow suggest that the company is unable to retain documents, especially 

considering the operations remain ongoing.  The irrelevance of the bankruptcy for this purpose is not 

even a close call.  See Nev. Rev. Stat. 48.015 (“relevant evidence means evidence having any tendency 

to make the existence of any fact that is of consequence to the determination of the action more or 

less probable than it would be without the evidence”).  

Defense counsel also introduced testimony about Defendant’s bankruptcy that is not even 

accurate because he implied that the bankruptcy was filed because of the subject collision and is still 
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ongoing.  This should come as no surprise to the Court given that defense counsel has repeatedly 

demonstrated throughout this trial his lack of any command over the facts of this case.  On October 

7, 2015, Defendant filed a Voluntary Petition under Chapter 11 of the United States Bankruptcy Code.  

See 10/7/15 Voluntary Petition, attached as Exhibit “3.”  On February 6, 2018, Defendant filed a 

Motion for Final Decree Pursuant to 11 U.S.C. § 350 with the bankruptcy court.  See Exhibit “1.”  

Defendant informed the bankruptcy court of its financial stability that was regained during its 

reorganization plan: 

4. Through the Plan, the Debtor was able to turn itself profitable. 
 
. . . 
 
6. In accordance with section 5.2 of the Plan, all fees payable 
pursuant to section 1930 of title 28 of the United States Bankruptcy 
Code (the “Trustee’s Fees”), as determined by the Bankruptcy Court 
at the hearing on the Plan, were paid by the Debtors on or before 
the Effective Date.  The Trustee’s Fees continued to be paid to the 
Office of the United States Trustee (“UST”) and the Debtor is 
current with their Trustee’s Fees. 
 

RELIEF REQUESTED 
 

7. By this Motion, the Debtor seeks entry of a final decree that 
closes its Chapter 11 Case, effectively as of the date of which the 
Court enters such final decree. 
 

See Exhibit “1,” at p. 2 (emphasis added). 

On March 26, 2018, the bankruptcy court entered its Order granting Defendant’s Motion for 

Final Decree Pursuant to 11 U.S.C. § 350.  See Exhibit “2.”  During the nearly sixteen months before 

this trial began, Defendant’s Chapter 11 bankruptcy ceased, which means that Defendant has remained 

profitable during that time period.  This further underscores defense counsel’s intent to deceive this 

jury about Defendant’s inability to pay, which further proves the willfulness of his misconduct.  Given 

that Plaintiff’s counsel timely objected to the testimony when it was elicited, Plaintiff respectfully 

requests that this Court provide the following admonition to the jury before any further testimony is 

presented: 

Defendant Capriati Construction Corp., Inc., through its counsel, 
introduced testimony that the Defendant filed for bankruptcy after 
the collision on June 19, 2013.  You are instructed to disregard the 
question and answer, which is hereby stricken from these 
proceedings.  Defendant Capriati Construction Corp., Inc. is no 
longer in bankruptcy and is now profitable.  You are further 
instructed not to consider whether the Defendant filed for 
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bankruptcy for any reason and it should have no effect on your 
verdict. 
 
Further, by seeking to introduce such irrelevant evidence, counsel 
for Defendant, Mr. Kahn, committed willful misconduct.  Mr. Kahn 
is hereby reprimanded for his misconduct and admonished not to 
engage in any further misconduct. 
 

See Plaintiff’s proposed admonition, attached as Exhibit “4.” 

B. A Curative Instruction Will Neutralize the Inevitable Prejudice Plaintiff Will Suffer if 
the Jury Mistakenly Believes Defendant is Financially Unable to Pay Any Judgment 
Entered 

 
“Curative instructions are a settled and necessary feature of our judicial process and one of the 

most important tools by which a court may remedy errors at trial.”  State v. Harmon, 956 P.2d 262, 

271 (Utah 1998).  Curative instructions that are appropriately prepared are “often sufficient to cure 

any prejudice from the jury hearing inadmissible evidence.”  United States v. Blakeney, 942 F.2d 

1001, 1030 (6th Cir. 1991).  To determine the effectiveness of a curative instruction, one must “weigh 

the forcefulness of the instruction and the conviction with which it was given against the degree of 

prejudice generated by the evidence.”  United States v. Johnson, 618 F.2d 60, 62 (9th Cir. 1980). 

There is no dispute that defense counsel’s deliberate introduction of testimonial evidence 

regarding Defendant’s bankruptcy will inevitably prejudice Plaintiff at trial.  The jury’s view of 

Defendant is irreparably tainted because of its knowledge that Defendant filed bankruptcy and may 

be financially unable to pay a judgment.  This could certainly lead the jury to disregard the evidence 

in the case and impose a monetary award that is inconsistent with the evidence presented in this case 

because the jury feels sympathy for Defendant.  Of course, such sympathy is unwarranted and has no 

basis in fact because Defendant’s bankruptcy has ceased and Defendant is, by all accounts, profitable.   

Most importantly, defense counsel knows the law is well-established that a party’s financial 

state is completely irrelevant to a jury’s determination of damages to award in a personal injury matter.  

“[T]he law has long required that the rich man and the poor man stand before the jury as equals so 

that all parties receive a verdict unaffected by their economic status.”  Samuels v. Torres, 29 So. 3d 

1193, 1196 (Fla. Ct. App. 2010).  “When, as here, only compensatory damages are recoverable, the 

financial condition of the parties is irrelevant and often prejudicial as it appeals to the sympathy of 

the jury, which presumably will favor those least able to bear the loss.”  McHale v. W.D. Trucking, 

Inc., 39 N.E.2d 595, 610-11 (Ill. Ct. App. 2015) (emphasis added).   
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As a general rule, the financial status of the parties to a tort action 
for damages is immaterial and irrelevant to the question of liability 
or to the amount of damages that may be recoverable and 
consequently any reference to the poverty or wealth of either party 
to such a suit, if made in the presence of the jury trying the case, 
is usually regarded as an improper appeal to the sympathy or 
prejudice of the jury. 
 

Wilmoth v. Limestone Products Co., 255 S.W.2d 532, 534 (Tex. Ct. App. 1953) (emphasis added). 

Interjection of the wealth or poverty of any party has been 
consistently held by the courts to be irrelevant to the issue of 
compensatory damages in a personal injury case based on 
negligence, highly prejudicial because it diverts the jury from a 
fair assessment of damages, and a basis for reversal. 
 

Samuels, 29 So. 3d at 1196 (emphasis added); see also, Lewis v. Hubert, 532 S.W.2d 860, 866 (Mo. 
Ct. App. 1975) (“It is fundamental to our jurisprudence that rich and poor stand alike in our courts 
and that neither the wealth of one nor the poverty of the other shall be permitted to affect the 
administration of the law”). 
    

This same legal principle applies to corporations, like Defendant, as demonstrated by the 

parties’ stipulated jury instruction regarding corporations: 

One of the parties in this case is a corporation.  A corporation is 
entitled to the same fair and unprejudiced treatment as an individual 
would be under like circumstances, and you should decide the case 
with the same impartiality you would use in deciding a case between 
individuals. 
 

See Nevada Pattern Jury Instructions, Civil 1.06. 
  

Currently, the jury is under the mistaken impression that Defendant is bankrupt and lacks the 

finances to cover any verdict rendered.  This will potentially garner sympathy from the jury because 

it may not want to inflict any further financial punishment to Defendant.  In turn, the jury will 

disregard the medical evidence establishing Plaintiff’s substantial damages that Defendant’s 

negligence caused, which will clearly prejudice Plaintiff.  The only way to cure this prejudice is for 

this Court to provide a curative instruction that informs the jury that Defendant is able to satisfy any 

verdict rendered because it has liability insurance.  NRS 48.135 “does not require the exclusion of 

evidence of insurance against liability when it is relevant for another purpose, such as proof of agency, 

ownership or control, or bias or prejudice of a witness” (emphasis added).  Mr. Goodrich’s testimony 

that the company is “filed for reorganization” indicates his prejudice against Plaintiff by implying to 

the jury that Defendant lacks the financial means to pay any damage award the jury issues to Plaintiff.  

It also implies that the subject collision and Plaintiff’s personal injury lawsuit somehow played a role 
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in Defendant’s bankruptcy filing because the filing occurred in 2015, two years after the subject 

collision occurred.  Therefore, Plaintiff respectfully requests that this Court use its discretion and 

provide the jury with the following curative instruction directly after its admonishment of defense 

counsel: 

Defendant Capriati Construction Corp., Inc. introduced evidence 
that after the June 19, 2013 collision, it filed for bankruptcy.  You 
shall not consider that Defendant Capriati Construction Corp., Inc. 
filed bankruptcy for any purpose.  Defendant Capriati Construction 
Corp., Inc. is no longer in bankruptcy and is now profitable.  
Plaintiff has the legal right to proceed with his claims against 
Defendant Capriati Construction Corp., Inc. in this case and recover 
damages as determined by you in accordance with these 
instructions. 
 
Further, Defendant has liability insurance to satisfy, in whole or in 
part, any verdict you may reach in this case. 
 

See Plaintiff’s proposed curative instruction, attached as Exhibit “5.” 

C. In Addition to the Admonition and Curative Instruction, Defense Counsel’s Willful 
Misconduct Justifies Case-Terminating Sanctions 

 
District courts have “inherent equitable powers to dismiss actions or enter default judgments 

for . . . abusive litigation practices.”  Young v. Johnny Ribeiro Bldg., 106 Nev. 88, 92 (1990).  District 

courts “have broad discretion to impose sanctions for professional misconduct at trial.”  Emerson v. 

Eighth Judicial Dist. Court, 127 Nev. 672, 680 (2011).  “A trial judge is under a duty, in order to 

protect the integrity of the trial, to take prompt and affirmative action to stop . . . professional 

misconduct.”  Young v. Ninth Judicial Dist. Court, 107 Nev. 642, 818 P.2d 844, 846 (1991).  The U.S. 

Supreme Court has recognized “the inherent power of a court to levy sanctions in response to abusive 

litigation practices.”  Id. at 847 (citing Roadway Express v. Piper, 447 U.S. 752, 100 S. Ct. 2455 

(1980)) (superseded by statute on other grounds).  “The power of a court over members of its bar is 

at least as great as its authority over litigants.”  Id.  “Therefore, the district court may, on a party’s 

motion or sua sponte, impose sanctions for professional misconduct at trial . . . .”  Lioce v. Cohen, 

124 Nev. 1, 26 (2008). 

In Young, the Nevada Supreme Court identified several factors for the district court to consider 

when imposing a case-concluding sanction striking a defendant’s answer: 

the degree of willfulness of the offending party, the extent to which 
the non-offending party would be prejudiced by a lesser sanction, 
the severity of the sanction of dismissal relative to the severity of 
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the [misconduct], whether any evidence has been irreparably lost, 
the feasibility and fairness of alternative, less severe sanctions . . . , 
the policy favoring adjudication on the merits, whether sanctions 
unfairly operate to penalize the party for the misconduct of his or 
her attorney, and the need to deter both the parties and future 
litigants from similar abuses. 
 

Young, 106 Nev. at 93; see also Rish v. Simao, 132 Nev. ___, 368 P.3d 1203, 1210 (2018). 

The relevant factors outlined above support a sanction from this Court to strike Defendant’s 

Answer.  

1. The degree of willfulness of the offending party 

The willfulness of defense counsel’s misconduct cannot reasonably be questioned.  The first 

question he asked, as phrased, was deliberately designed to elicit testimony from Mr. Goodrich that 

the company filed for bankruptcy.  In fact, defense counsel’s notes that he relied upon during his 

examination of Mr. Goodrich refer to Defendant’s “BK.”  See Defense counsel’s notes, attached as 

Exhibit “6.”  These notes clearly show that defense counsel prepared Mr. Goodrich to refer to 

Defendant’s bankruptcy during his testimony, a fact that this Court has already acknowledged: 

THE COURT: All right.  We’re taking our evening break.  Will you tell 
them to come in at 10:00, because we’re going to discuss this in the 
morning.  I’m going to re-read Gunderson and decide on appropriate 
sanctions.  I don’t know.  I just -- I -- to bring up a bankruptcy for no reason 
other than to somehow say that when they lost the documents its was 
excusable because they had a bankruptcy, it does -- I have to say, Mr. Kahn, 
it stretches your credulity, and I’m shocked. 
 
And I will say that, yes, he was clearly prepared to say we went through 
that.  That wasn’t, well, uh, no.  That was -- all right. 
 

See Day 13 Partial Trial Transcript, at 13:5-13 (emphasis added). 

Defense counsel has extensive trial experience and knows that referring to his client’s 

bankruptcy for any purpose is irrelevant and will prejudice Plaintiff.  Based on this degree of 

willfulness, case-terminating sanctions are warranted. 

2. The extent to which the non-offending party would be prejudiced by a lesser sanction 

Any lesser sanction other than the striking of Defendant’s Answer will not adequately address 

the prejudice inflicted as a result of defense counsel’s willful disclosure of Defendant’s bankruptcy.  

There is now a distinct possibility that the jury will allow Defendant’s financial status to dictate its 

verdict in lieu of the relevant and admissible evidence presented during the trial.  This type of 

prejudice cannot be averted by merely instructing the jury to disregard the question and answer 

AA000150



 
 
 

10 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 
 

because it carries significant weight in relation to a contested issue of fact that the jury must decide.  

Defendant has now infected this trial with a factual issue that should not be presented to this jury, 

namely its ability to pay or satisfy a judgment.  The most adequate way to address this prejudice is to 

strike Defendant’s Answer because this will ensure that the jury will fairly evaluate the evidence and 

not return a verdict based on passion, prejudice, or sympathy to Defendant. 

3. The severity of the sanction relative to the severity of the misconduct 

The severity of the sanction striking Defendant’s Answer is proportionate to Defense counsel’s 

misconduct given the deliberate nature of the misconduct.  Defense counsel claimed after he elicited 

testimony regarding the bankruptcy that he did so to address concerns that Defendant destroyed 

documents or lost documents.  This is not credible at all and underscores just how deliberate his 

conduct was given that Defendant’s ability to retain documents is unrelated to its bankruptcy.  A 

company, like Defendant, that files for bankruptcy under Chapter 11, maintains business operations.  

Even if Defendant had to lay off workers, such evidence still fails to explain why the bankruptcy 

needed to be referenced to address Defendant’s failure to maintain documents.  Defense counsel could 

have elicited testimony explaining why documents were not retained without referring to the financial 

condition of the company.  The fact that he failed to do so demonstrates that his ultimate goal was to 

reduce Defendant’s financial responsibility for all of the harms and losses caused to Plaintiff.  Defense 

counsel’s egregious conduct warrants the severe sanction of striking Defendant’s Answer.  

4. The policy favoring adjudication on the merits 

This factor also weighs in favor of striking Defendant’s Answer because defense counsel 

willfully decided to not have this case decided on the merits.  By referencing Defendant’s bankruptcy, 

defense counsel attempted to undermine the fairness of trial by imploring the jury to decide this case 

on the basis of sympathy, not the relevant and admissible evidence presented.  On the other hand, 

Plaintiff has tried this case to the jury on the merits by introducing and referring to evidence that has 

already been admitted.  Plaintiff stands to suffer the consequences of receiving an inadequate recovery 

for all the harms and losses suffered from Defendant’s negligence.  Without case-concluding 

sanctions, the distinct possibility remains that the jury will not return a verdict on the merits. 

. . . 

. . . 

. . . 
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5. Striking Defendant’s answer does not unfairly operate to penalize Defendant for its 
attorney’s misconduct 

 
Defendant’s preparation of the witness to deliberately testify about the bankruptcy actually 

shows that both counsel and Defendant collectively decided to present this evidence to the jury.  This 

is not a situation where defense counsel acted on his own and without notice to Defendant, particularly 

because defense counsel’s notes indicate that he directly addressed the bankruptcy with Goodrich.  In 

turn, Goodrich agreed to reference the bankruptcy.  Both Defendant and its counsel ignored the 

ramifications of referencing the bankruptcy because they simply wanted to undermine the jury’s 

ability to return a fair and impartial verdict based on the evidence, not passion or prejudice. 

6. Striking Defendant’s answer will deter similar types of conduct 

The fairness of the judicial process should not be compromised by tacitly allowing counsel for 

parties to refer to the relative wealth of the parties during a personal injury trial.  A jury must fairly 

evaluate the evidence presented and return a verdict that redresses all the losses incurred, regardless 

of the financial positions of the parties.  Assuming Defendant was a Fortune 500 company, its counsel 

certainly would have objected to Plaintiff’s counsel referring to Defendant’s great wealth to the jury.  

This is because any evidence about the wealth or financial condition of the parties only serves to 

distract a jury from carefully evaluating the evidence to determine the appropriate amount of 

compensation necessary to redress the harms suffered by the injury victim.  All parties to tort cases 

must be reminded that deliberate attempts to secure a verdict that is not based on the evidence has 

significant consequences.  Striking Defendant’s Answer will achieve this result.   

D. Alternatively, Plaintiff Requests that This Court Impose the Lesser Sanction of Striking 
Defendant’s Retained Experts’ Respective Testimony and Opinions 

 
Defendant’s willful misconduct directly impacts the amount of damages the jury will award 

to Plaintiff in this action.  Defense counsel’s reference to the bankruptcy was clearly designed to 

reduce any damage award that Plaintiff could recover from the jury in this action.  Thus, it would be 

appropriate for this Court to strike Defendant’s Retained Experts’ Respective Testimony and 

Opinions.  This will ensure that Defendant does not receive an overwhelming advantage by allowing 

the jury to consider its retained experts’ opinions as well as its allegedly impaired financial condition.  

In turn, Plaintiff’s damages suffered as a result of the subject collision will effectively be deemed 

admitted, which will reasonably address the possibility that the jury will reduce Plaintiff’s damages 
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due to the bankruptcy.  Therefore, Plaintiff requests that this Court strike Defendant’s retained 

experts’ testimony and opinions as an alternative sanction should Defendant’s Answer remain in 

effect. 

III. 

CONCLUSION 

Based on the foregoing facts, law, and analysis, Plaintiff respectfully requests that this Court 

GRANT his Motion for Sanctions Against Defendant Capriati Construction Corp., Inc. for Attorney 

Misconduct. 

DATED this 26th day of September, 2019. 

 
     Respectfully Submitted, 
 
     PRINCE LAW GROUP 
 
 
 
     /s/ Dennis M. Prince    

      DENNIS M. PRINCE 
Nevada Bar No. 5092 
KEVIN T. STRONG 
Nevada Bar No. 12107 
8816 Spanish Ridge Avenue 
Las Vegas, Nevada 89148 
Attorneys for Plaintiff 
Bahram Yahyavi 
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CERTIFICATE OF SERVICE 

Pursuant to NRCP 5(b), I certify that I am an employee of PRINCE LAW GROUP, and that 

on the 26th day of September, 2019, I caused the foregoing document entitled PLAINTIFF’S 

MOTION FOR SANCTIONS AGAINST DEFENDANT CAPRIATI CONSTRUCTION 

CORP., INC. FOR WILLFUL ATTORNEY MISCONDUCT to be served upon those persons 

designated by the parties in the E-Service Master List for the above-referenced matter in the Eighth 

Judicial District Court E-Filing System in accordance with the mandatory electronic service 

requirements of Administrative Order 14-2 and the Nevada Electronic Filing and Conversion Rules. 

 

David S, Kahn, Esq. 
Mark Severino, Esq. 
WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP 
300 S. Fourth Street, 11th Floor 
Las Vegas, Nevada 89101 
 
Mark J. Brown, Esq. 
LAW OFFICES OF ERIC R. LARSEN 
750 E. Warm Springs Road, Suite 320, Box 19 
Attorneys for Defendant 
Capriati Construction Corp., Inc. 
 

 
 

 
                                                /s/ Kevin T. Strong     

An Employee of PRINCE LAW GROUP 
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A.J. Kung, Esq. 

Nevada Bar No. 7052 

Brandy Brown, Esq. 

Nevada Bar No. 9987 

KUNG & BROWN 

214 South Maryland Parkway 

Las Vegas, Nevada 89101 

(702) 382-0883 Telephone 

(702) 382-2720 Facsimile 

E-Mail:ajkung@ajkunglaw.com 

 bbrown@ajkunglaw.com  

 Attorneys for Capriati Construction Corp. Inc. 

 

UNITED STATES BANKRUPTCY COURT 

DISTRICT OF NEVADA 

* * * 

 

In re: 

 

CAPRIATI CONSTRUCTION CORP. INC. 

 

Debtor. 

 

 Case No.: BK-15-15722-abl 

Chapter 11 

Hearing Date: March 21, 2018 

Hearing Time: 1:30pm 

 

MOTION FOR FINAL DECREE PURSUANT TO 11 U.S.C. § 350, RULE 3022 OF THE 

FEDERAL RULES OF BANKRUPTCY PROCEDURE AND RULE 3022 OF THE 

LOCAL RULES OF BANKRUPTCY PRACTICE OF THE UNITED STATES DISTRICT 

COURT FOR THE DISTRICT OF NEVADA 

 

 Capriati Construction Corp., Inc. the above-captioned Debtor and Debtor in possession 

(the Debtor), by and through its attorneys, KUNG & BROWN (“K&B”), files this motion (the 

“Motion”) seeking a final decree pursuant to section 350 of 11 U.S.C. § 101, et seq. (the 

“Bankruptcy Code”), Rule 3022 of the Federal Rules of Bankruptcy Procedure (“Bankruptcy 

Rules”) to request their Chapter 11 Case be closed pursuant to a final decree. In support of the 

Motion, the Debtor respectfully represents as follows: 

. . . 

 

. . . 
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JURISDICTION AND VENUE 

 

 1. This Court has jurisdiction to consider the matter pursuant to 28 U.S.C. §§ 157 

and 1334. This is a core proceeding pursuant to 28 U.S.C. § 157 (b) venue is proper before this 

Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

 

PROCEDURAL AND FACTURAL BACKGROUND 

 2. Debtor filed a Voluntary Petition under Chapter 11 of the United States 

Bankruptcy Code, Case Number 15-15722 on October 7, 2015. Debtor continues to manage 

itself as Debtor-in-Possession. 

 3. On April 22, 2015, the Debtor filed its Third Amended Plan of Reorganization 

(the “Plan”) and its related Amended Third Amended Disclosure Statement (the “Disclosure 

Statement”). By order dated May 13 2016, the Court approved the Disclosure Statement and 

solicitation of the acceptance of the Plan. 

 4. Through the Plan, the Debtor was able to turn itself profitable. 

 5. On December 5, 2016, this Court confirmed the Plan. 

 6. In accordance with section 5.2 of the Plan, all fees payable pursuant to section 

1930 of title 28 of the United States Bankruptcy Code (the “Trustee’s Fees”), as determined by 

the Bankruptcy Court at the hearing on the Plan, were paid by the Debtors on or before the 

Effective Date. The Trustee’s Fees continued to be paid to the Office of the United States 

Trustee (“UST”) and the Debtor is current with their Trustee’s Fees. 

 

RELIEF REQUESTED 

 

 7. By this Motion, the Debtor seeks entry of a final decree that closes its Chapter 11 

Case, effective as of the date of which the Court enters such final decree. 
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APPLICABLE AUTHORITY 

 

 8. Section 350(a) of the Bankruptcy Code provides that “after an estate is fully 

administered and the Court has discharged the Trustee, the court shall close the case”. 11 U.S.C. 

§ 350(a) Rule 3022 of the Bankruptcy Rules, pursuant to which section 350 is implemented, 

provides that “[a]fter an estate is fully administered in a Chapter 11 reorganization case, the 

Court, on its own motion of a party in interest, shall enter a final decree closing the case”. Fed. 

R. Bank. P. 3022. 

 9. The Bankruptcy Code fails to define “fully administered”. The Courts however, 

have looked to the following factors in deciding whether a final decree shall be issued: 

• Whether the order confirming the plan had become final; 

• Whether deposits required by the plan have been distributed; 

• Whether the property proposed by the plan to be transferred has been 

transferred; 

• Whether the Debtor of the successor of the Debtor under the plan has assumed 

the business of the management of the property dealt with by the plan; 

• Whether payments under the plan have been commenced; and 

• Whether all motions, contested matters, and adversary proceedings have been 

resolved. 

1991 Advisory Comm. Note to Fed. R. Bankr. P. 3022 (the “Advisory Committee Note”). 

 10. Although Courts should apply and weigh the factors set forth by the Advisory 

Committee Note no one factor is dispositive. See, In Re Kliegl Bros., 238 B.R. 531 (Bankr. 

E.D.N.Y. 1999); and In Re JMP-Newcor Intern., Inc., 225 B.R. 462 (Bankr. N.D. Ill. 1998). 

Rather, the six factors act as mere guidelines to aid a court in its determination. See, In Re Mold 

Makers, Inc., 124 B.R. 766 (Bankr. N.D. Ill. 1990). Such a fluid formula has produced widely 
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varying results. “At one extreme, and estate could be fully administered, when a Chapter 11 Plan 

is confirmed and the estate is dissolved... [a]t the other extreme, an estate could be fully 

administered when all that is called under a plan occurs”. Id.at 768. 

 11. In this case, a final decree, as requested herein, is appropriate in the Debtor’s 

Chapter 11 Case. 

 12. The Confirmation Order is final and non-appealable. The Plan has been 

substantially consummated and the Debtor continues making payments under the Plan. 

(Moreover, all pending Motions are resolved, and there are no pending motions, or contested 

matters. There is a pending Adversary (16-01037-abl). However, pursuant to In Re Valence 

Technology, Inc., No. 12-11580 (Bankr. W.D. Tex. 10/17/14) an Adversary can be pending 

while a final decree is entered. Accordingly, the right of Creditors will not be adversely affected 

by the closing of the Debtor’s Chapter 11 Case).  

 13. Furthermore, the Debtor is incurring Trustee’s Fees and will continue to incur 

such fees until their Chapter 11 Case is closed. Absent of an order closing the Debtor’s Chapter 

11 Case, the Debtor will be forced to incur the substantial and ongoing burden of paying 

Quarterly Fees to the United States Trustee. Entry of the final decree requested herein will avoid 

the considerable administrative costs and expense associated with maintaining the Debtor’s 

Chapter 11 Plan. 

. . . 

 

. . . 

 

. . . 

 

. . . 

 

. . . 

 

. . . 
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CONCLUSION 

 WHEREFORE, based on the foregoing, the Debtor respectfully requests that the Court 

Grant Debtor’s Motion. 

 

DATED this 6th day of February, 2018. 

 

     

    KUNG & BROWN 

      

By:   /s/ Brandy Brown, Esq.___________ 

A.J. Kung, Esq. 

Nevada Bar No. 7052 

Brandy Brown, Esq. 

Nevada Bar No. 9987 

 214 South Maryland Parkway 

Las Vegas, Nevada 89101 

       Attorneys for Capriati Construction  

       Corp. Inc. 

Case 15-15722-abl    Doc 1021    Entered 02/06/18 14:53:12    Page 5 of 5

AA000160



EXHIBIT 2

AA000161



 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

  

 

 

K
U

N
G

 &
 B

R
O

W
N

  

2
1
4

 S
o

u
th

 M
a

ry
la

n
d

 P
a

r
k

w
a

y
 

L
a

s 
V

eg
a

s,
 N

ev
a

d
a

 8
9

1
0
1

 

T
e
l:

  
(7

0
2

) 
3
8
2

-0
8
8

3
 /

 F
a
x

: 
 (

7
0

2
) 

3
8
2

-2
7

2
0
 

 

A.J. Kung, Esq. 

Nevada Bar No. 7052 

Brandy L. Brown 

Nevada Bar No. 9987 

KUNG & BROWN 

214 South Maryland Parkway 

Las Vegas, Nevada 89101 

(702) 382-0883 Telephone 

(702) 382-2720 Facsimile 

E-Mail:ajkung@ajkunglaw.com 

 bbrown@ajkunglaw.com   

 Counsel for Capriati Construction Corp. Inc. 

 

UNITED STATES BANKRUPTCY COURT 

DISTRICT OF NEVADA 

* * * 

In re: 
 

CAPRIATI CONSTRUCTION CORP., INC., 

 
Debtor. 
 

  
Case No.: 15-15722-abl 

 

Chapter 11 

 
 

NOTICE OF ENTRY OF ORDER GRANTING MOTION FOR FINAL DECREE 

PURSUANT TO 11 U.S.C. § 350, RULE 3022 OF THE FEDERAL RULES OF 

BANKRUPTCY PROCEDURE AND RULE 3022 OF THE LOCAL RULES OF 

BANKRUPTCY PRACTICE OF THE UNITED STATES DISTRICT COURT FOR 

THE DISTRICT OF NEVADA 

 

PLEASE TAKE NOTICE that an Order Granting Motion for Final Decree Pursuant to 11 

U.S.C. § 350, Rule 3022 of the Federal Rules of Bankruptcy Procedure and Rule 3022 of the 

Local Rules of Bankruptcy Practice of the United States District Court for the District of Nevada  

. . . 

. . . 

. . . 
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[Docket No. 1046] (herein after “Order”) was entered in the above-referenced case on March 26, 

2018.  

 A copy of said Order is attached as Exhibit “1”.  

DATED this 26th day of March, 2018. 

 

     

     KUNG & BROWN 

      

 By:   /s/ Brandy L. Brown, Esq. 

 Brandy L. Brown 
 Nevada Bar No. 9987 

  214 South Maryland Parkway 

 Las Vegas, Nevada 89101 

        Counsel for Capriati Construction  
        Corp. Inc. 
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EXHIBIT “1” 
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A.J. Kung, Esq. 

Nevada Bar No. 7052 

Brandy L. Brown 

Nevada Bar No. 9987 

KUNG & BROWN 

214 South Maryland Parkway 

Las Vegas, Nevada 89101 

(702) 382-0883 Telephone 

(702) 382-2720 Facsimile 

E-Mail:ajkung@ajkunglaw.com 

 bbrown@ajkunglaw.com 

 Attorneys for Capriati Construction Corp. Inc. 

 
 

UNITED STATES BANKRUPTCY COURT 

 

DISTRICT OF NEVADA 

 

* * * 

 

In re: 

 

CAPRIATI CONSTRUCTION CORP. INC. 

 

Debtor. 

 Case No.: BK-15-15722-abl 

Chapter 11 

Hearing Date: March 21, 2018 

Hearing Time: 1:30pm 

  

ORDER GRANTING MOTION FOR FINAL DECREE PURSUANT TO 11 U.S.C. § 350, 

RULE 3022 OF THE FEDERAL RULES OF BANKRUPTCY PROCEDURE AND RULE 

3022 OF THE LOCAL RULES OF BANKRUPTCY PRACTICE OF THE UNITED 

STATES DISTRICT COURT FOR THE DISTRICT OF NEVADA 

  

 Debtor’s Motion for Final Decree Pursuant to 11 U.S.C. § 350, Rule 3022 of the Federal 

Rules of Bankruptcy Procedure and Rule 3022 of the Local Rules of Bankruptcy Practice of the 

United States District Court for the District of Nevada having come on regularly for hearing at 

___________________________________________________________________
Entered on Docket 
March 26, 2018
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the above stated date and time, counsel appearing on behalf of the Debtor, proper notice having 

been given, the Court having heard the representations of counsel, and having reviewed the 

Motion on file herein, good cause appearing therefor and the Court having stated its findings of 

fact and conclusions of law of the record at the hearing, which are incorporated herein by 

reference in accordance with Rule 52 of the Federal Rules of Civil Procedure, made applicable 

pursuant to Rule 9014 of the Federal Rules of Bankruptcy Procedure, concluding that the Debtor 

is entitled to the relief requested as a matter of law. 

 IT IS SO ORDERED that Debtor’s Motion for Final Decree Pursuant to 11 U.S.C. § 

350, Rule 3022 of the Federal Rules of Bankruptcy Procedure and Rule 3022 of the Local Rules 

of Bankruptcy Practice of the United States District Court for the District of Nevada is hereby 

GRANTED. 

 IT IS SO ORDERED. 

 

Dated this 22nd day of March, 2018. 

 

Respectfully Submitted By: 

KUNG & BROWN 

By: Brandy Brown, Esq.________________ 

A.J. Kung, Esq. 

Nevada Bar No. 7052 

Brandy Brown, Esq. 

Nevada Bar No. 9987 

214 South Maryland Parkway 

Las Vegas, NV 89101 

 Attorneys for Capriati Construction Corp. Inc. 

  

 

. . . 

. . . 

. . . 
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In accordance with LR 9021, an attorney submitting this document certifies as follows:  

___ The court has waived the requirement set forth in LR 9021(b)(1). 

_X_ No party appeared at the hearing or filed an objection to the motion. 

___ I have delivered a copy of this proposed order to all attorneys who appeared at the 

hearing, and each has approved or disapproved the order, or failed to respond, as indicated below 

[list each party and whether the party has approved, disapproved, or failed to respond to the 

document]: 

___ I certify that this is a case under chapter 7 or 13, that I have served a copy of this order 

with the motion pursuant to LR 9014(g), and that no party has objected to the form or content of 

the order. 

### 
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A.J. Kung, Esq. 

Nevada Bar No. 7052 

Brandy L. Brown 

Nevada Bar No. 9987 

KUNG & BROWN 

214 South Maryland Parkway 

Las Vegas, Nevada 89101 

(702) 382-0883 Telephone 

(702) 382-2720 Facsimile 

E-Mail:ajkung@ajkunglaw.com 

 bbrown@ajkunglaw.com   

 Counsel for Capriati Construction Corp. Inc. 
 

UNITED STATES BANKRUPTCY COURT 

DISTRICT OF NEVADA 

* * * 

In re: 
 

CAPRIATI CONSTRUCTION CORP., INC., 

 
Debtor. 

  
Case No.: 15-15722-abl 
 
Chapter 11 

 

CERTIFICATE OF SERVICE 

 

 I hereby certify that on the 26th day of March, 2018, I served a true and correct copy of 

the following: NOTICE OF ENTRY OF ORDER GRANTING MOTION FOR FINAL 

DECREE PURSUANT TO 11 U.S.C. § 350, RULE 3022 OF THE FEDERAL RULES OF 

BANKRUPTCY PROCEDURE AND RULE 3022 OF THE LOCAL RULES OF 

BANKRUPTCY PRACTICE OF THE UNITED STATES DISTRICT COURT FOR 

THE DISTRICT OF NEVADA 

 

__X__ (VIA ELECTRONIC SERVICE) Pursuant to Administrative Order 02-1 (Rev.  

  8-31-04) of the United States Bankruptcy Court for the Districts of Nevada, the  

  above-referenced documents were electronically filed on the dates noted above  

  and served through the Notice of Electronic Filing automatically generated by the  

  Court. 

 

MALIK W. AHMAD on behalf of Interested Party BAHRAM YAHYAVI  

malik@lasvegaslawgroup.com, malik11397@aol.com  
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PETER M. ANGULO on behalf of Creditor CLARK COUNTY PUBLIC 

WORKS  

pangulo@ocgd.com, manthis@ocgas.com  

 

OGONNA M. BROWN on behalf of Creditor RIVER CITY PETROLEUM, INC.  

obrown@nevadafirm.com, apestonit@nevadafirm.com; 

oswibies@nevadafirm.com; agandara@nevadafirm.com  

OGONNA M. BROWN on behalf of Creditor VALLEY BANK OF NEVADA  

obrown@nevadafirm.com, apestonit@nevadafirm.com; 

oswibies@nevadafirm.com; agandara@nevadafirm.com  

 

CANDACE C CARLYON on behalf of Creditor PLAZA BANK  

ccarlyon@clarkhill.com, CRobertson@clarkhill.com; nrodriguez@clarkhill.com; 

mcarlyon@clarkhill.com  

 

MATTHEW R. CARLYON on behalf of Creditor PLAZA BANK  

mcarlyon@clarkhill.com, CRobertson@clarkhill.com; nrodriguez@clarkhill.com; 

ccarlyon@mpplaw.com  

 

JORDAN F. FAUX on behalf of Creditor FIDELITY AND DEPOSIT 

COMPANY OF MARYLAND  

jfaux@fauxlaw.com  

 

KURT C. FAUX on behalf of Creditor FIDELITY AND DEPOSIT COMPANY 

OF MARYLAND  

kfaux@fauxlaw.com, kfenn@fauxlaw.com; amilner@fauxlaw.com; 

wsiepmann@fauxlaw.com  

 

SCOTT D. FLEMING on behalf of Creditor NATIONS FUND I, LLC  

sfleming@klnevada.com, mbarnes@klnevada.com;bankruptcy@klnevada.com  

 

SUSAN FRANKEWICH on behalf of Creditor SPER, INC  

susbk@s1.lvcoxmail.com  

 

PHILIP S. GERSON on behalf of Creditor Sequoia Electric Underground, LLC  

Philip@gersonnvlaw.com  

 

CASEY D GISH on behalf of 3rd Pty Defendant DAVID M. ROCCHIO  

casey@gishlawfirm.com, info@gishlawfirm.com,bernzgonzales@gmail.com  

 

CASEY D GISH on behalf of Interested Party CASERTA LLC  

casey@gishlawfirm.com, info@gishlawfirm.com,bernzgonzales@gmail.com  

 

CASEY D GISH on behalf of Interested Party WIGWAM 1020, LLC  

casey@gishlawfirm.com, info@gishlawfirm.com,bernzgonzales@gmail.com  
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BLAKELEY E. GRIFFITH on behalf of 3rd Party Plaintiff CATERPILLAR 

FINANCIAL SERVICES CORPORATION  

bgriffith@swlaw.com, docket_las@swlaw.com; mfull@swlaw.com; 

jmath@swlaw.com;jvelarde@swlaw.com;cgianelloni@swlaw.com  

 

BLAKELEY E. GRIFFITH on behalf of Creditor CATERPILLAR FINANCIAL 

SERVICES CORPORATION  

bgriffith@swlaw.com, docket_las@swlaw.com; mfull@swlaw.com; 

jmath@swlaw.com;jvelarde@swlaw.com;cgianelloni@swlaw.com  

 

BLAKELEY E. GRIFFITH on behalf of Cross Defendant CATERPILLAR 

FINANCIAL SERVICES CORPORATION  

bgriffith@swlaw.com, 

docket_las@swlaw.com;mfull@swlaw.com;jmath@swlaw.com;jvelarde@swlaw.

com;cgianelloni@swlaw.com  

 

BLAKELEY E. GRIFFITH on behalf of Cross-Claimant CATERPILLAR 

FINANCIAL SERVICES CORPORATION  

bgriffith@swlaw.com, docket_las@swlaw.com; mfull@swlaw.com; 

jmath@swlaw.com;jvelarde@swlaw.com;cgianelloni@swlaw.com  

 

BLAKELEY E. GRIFFITH on behalf of Defendant CATERPILLAR 

FINANCIAL SERVICES CORPORATION  

bgriffith@swlaw.com, docket_las@swlaw.com; mfull@swlaw.com; 

jmath@swlaw.com;jvelarde@swlaw.com;cgianelloni@swlaw.com  

 

JEFFREY R. HALL on behalf of Creditor CALPORTLAND COMPANY  

jhall@hutchlegal.com, bbenitez@hutchlegal.com  

 

WILLIAM H HEATON on behalf of Creditor KLC of Willmar, Inc  

will@heatonfontano.com, jim@heatonfontano.com  

 

KATHRYN I. HOLBERT on behalf of Creditor RDO EQUIPMENT CO.  

Kathryn.holbert@gmail.com  

 

LOUIS F HOLLAND on behalf of Creditor NEVADA DEPARTMENT OF 

TRANSPORTATION  

lholland@dot.state.nv.us  

 

H STAN JOHNSON on behalf of Creditor IMPACT SAND & GRAVEL  

sjohnson@cohenjohnson.com, calendar@cohenjohnson.com; 

cj@cohenjohnson.com;sgondek@cohenjohnson.com  

 

H STAN JOHNSON on behalf of Creditor SPER, INC  

sjohnson@cohenjohnson.com, calendar@cohenjohnson.com; 

cj@cohenjohnson.com;sgondek@cohenjohnson.com  
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ROBERT R. KINAS on behalf of 3rd Party Plaintiff CATERPILLAR 

FINANCIAL SERVICES CORPORATION  

rkinas@swlaw.com, jmath@swlaw.com; mfull@swlaw.com; 

bgriffith@swlaw.com;docket_las@swlaw.com;cgianelloni@swlaw.com;nkanute

@swlaw.com;jvelarde@swlaw.com  

 

ROBERT R. KINAS on behalf of Creditor CATERPILLAR FINANCIAL 

SERVICES CORPORATION  

rkinas@swlaw.com, jmath@swlaw.com; mfull@swlaw.com; 

bgriffith@swlaw.com; docket_las@swlaw.com; cgianelloni@swlaw.com; 

nkanute@swlaw.com;jvelarde@swlaw.com  

 

ROBERT R. KINAS on behalf of Cross Defendant CATERPILLAR 

FINANCIAL SERVICES CORPORATION  

rkinas@swlaw.com, jmath@swlaw.com; mfull@swlaw.com; 

bgriffith@swlaw.com; docket_las@swlaw.com; cgianelloni@swlaw.com; 

nkanute@swlaw.com; jvelarde@swlaw.com  

 

ROBERT R. KINAS on behalf of Cross-Claimant CATERPILLAR FINANCIAL 

SERVICES CORPORATION  

rkinas@swlaw.com, jmath@swlaw.com; mfull@swlaw.com; 

bgriffith@swlaw.com; docket_las@swlaw.com; cgianelloni@swlaw.com; 

nkanute@swlaw.com;jvelarde@swlaw.com  

 

ROBERT R. KINAS on behalf of Defendant CATERPILLAR FINANCIAL 

SERVICES CORPORATION  

rkinas@swlaw.com, jmath@swlaw.com; mfull@swlaw.com; 

bgriffith@swlaw.com;docket_las@swlaw.com;cgianelloni@swlaw.com; 

nkanute@swlaw.com; jvelarde@swlaw.com  

 

JAMES T. LEAVITT on behalf of Creditor KELLER PAVING & 

LANDSCAPING, INC.  

james@leavittbk.com, jamestleavittesq@gmail.com; leavittecf@gmail.com; 

leah@leavittbk.com  

 

JENNIFER R LLOYD on behalf of Interested Party CASHMAN EQUIPMENT 

COMPANY  

JL@h2LAW.COM  

 

JEANETTE E. MCPHERSON on behalf of Creditor YVETTE WEINSTEIN  

bkfilings@s-mlaw.com  

 

LUCAS A. MESSENGER on behalf of Creditor FIDELITY AND DEPOSIT 

COMPANY OF MARYLAND  

lmessenger@robinskaplan.com  

 

WILLIAM M. NOALL on behalf of Interested Party AHERN RENTALS, INC.  

bknotices@gtg.legal, wnoall@gtg.legal  
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WILLIAM M. NOALL on behalf of Interested Party DON F AHREN  

bknotices@gtg.legal, wnoall@gtg.legal  

 

MATTHEW P. PAWLOWSKI on behalf of Creditor NETWORX, INC.  

mpp@walshandfriedman.com, cmoreno@walshandfriedman.com  

 

BRIAN J. PEZZILLO on behalf of Creditor CALPORTLAND COMPANY  

bpezzillo@howardandhoward.com  

 

BRIAN J. PEZZILLO on behalf of Creditor DESERT LUMBER & TRUSS  

bpezzillo@howardandhoward.com  

 

BRIAN J. PEZZILLO on behalf of Creditor DESERT LUMBER, LLC  

bpezzillo@howardandhoward.com  

 

DONALD T. POLEDNAK on behalf of Creditor VALLEY BANK OF NEVADA  

don@sylvesterpolednak.com, kellye@sylvesterpolednak.com  

 

DAVID J. POPE on behalf of Creditor NEVADA DEPARTMENT OF 

TAXATION  

dpope@ag.nv.gov, dturman@ag.nv.gov;dwright2@ag.nv.gov  

 

CHRISTINE A ROBERTS on behalf of Attorney BANK OF NEVADA  

Christine@crobertslaw.net, shelley@crobertslaw.net; 

Christine@crobertslaw.net;lynn@crobertslaw.net  

 

JEFFREY G. SLOANE on behalf of Creditor FORD MOTOR CREDIT  

jeff@jsloanelaw.com, kristi@jsloanelaw.com  

 

U.S. TRUSTEE - LV - 11  

USTPRegion17.lv.ecf@usdoj.gov  

 

JOSEPH G. WENT on behalf of Creditor JOHN DEERE CONSTRUCTION & 

FORESTRY COMPANY  

JGWent@hollandhart.com, vllarsen@hollandhart.com  

 

RYAN J. WORKS on behalf of Interested Party DAVID ROCCHIO  

rworks@mcdonaldcarano.com, kkirn@mcdonaldcarano.com; 

bgrubb@mcdonaldcarano.com 

 

____ (VIA UNITED STATES MAIL) By depositing a copy of the above-referenced  

  documents in the United States Mail, first class postage prepaid, addressed to all  

  the parties listed below and on the attached service list, at their last known   

  mailing addresses, on the date written above.  
 

______ (VIA OVERNIGHT COURIER) By depositing, a copy of the above-  

   referenced document for priority overnight delivery via Federal Express, at a  

   collection facility maintained for such purpose, addressed to the parties listed  
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   below, at their last known delivery address. 

  

  ______ (VIA FACSIMILE) By facsimile Service transmission to the parties listed  

   below, on the date written above. 

 

  ______ (VIA EMAIL) By electronic mail transmission to the following parties listed  

  above and on the attached emails.  

 
    DATED this 26th day of March, 2018. 

        

       /s/ Jennifer Reedy __________  

       An Employee of Kung and Brown 
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}bk1{Form 1. Voluntary Petition}bk{

B1 (Official Form 1)(04/13)

United States Bankruptcy Court Voluntary Petition
Name of Debtor (if individual, enter Last, First, Middle):

All Other Names used by the Debtor in the last 8 years
(include married, maiden, and trade names):

Last four digits of Soc. Sec. or Individual-Taxpayer I.D. (ITIN)/Complete EIN
(if more than one, state all)

Street Address of Debtor (No. and Street, City, and State):

County of Residence or of the Principal Place of Business:

Mailing Address of Debtor (if different from street address):

Location of Principal Assets of Business Debtor
(if different from street address above):

Name of Joint Debtor (Spouse) (Last, First, Middle):

All Other Names used by the Joint Debtor in the last 8 years
(include married, maiden, and trade names):

Last four digits of Soc. Sec. or Individual-Taxpayer I.D. (ITIN) No./Complete EIN
(if more than one, state all)

Street Address of Joint Debtor (No. and Street, City, and State):

County of Residence or of the Principal Place of Business:

Mailing Address of Joint Debtor (if different from street address):

ZIP Code ZIP Code

ZIP Code ZIP Code

Type of Debtor
(Form of Organization) (Check one box)

Individual (includes Joint Debtors)
See Exhibit D on page 2 of this form.
Corporation (includes LLC and LLP)
Partnership
Other (If debtor is not one of the above entities,
check this box and state type of entity below.)

Chapter 15 Debtors
Country of debtor's center of main interests:

Each country in which a foreign proceeding
by, regarding, or against debtor is pending:

Filing Fee (Check one box)
Full Filing Fee attached

Filing Fee to be paid in installments (applicable to individuals only). Must
attach signed application for the court's consideration certifying that the
debtor is unable to pay fee except in installments. Rule 1006(b). See Official
Form 3A.

Filing Fee waiver requested (applicable to chapter 7 individuals only). Must
attach signed application for the court's consideration. See Official Form 3B.

Nature of Business
(Check one box)

Health Care Business
Single Asset Real Estate as defined
in 11 U.S.C. § 101 (51B)
Railroad
Stockbroker
Commodity Broker
Clearing Bank
Other

Tax-Exempt Entity
(Check box, if applicable)

Debtor is a tax-exempt organization
under Title 26 of the United States
Code (the Internal Revenue Code).

Chapter of Bankruptcy Code Under Which
the Petition is Filed (Check one box)

Chapter 7
Chapter 9
Chapter 11
Chapter 12
Chapter 13

Chapter 15 Petition for Recognition
of a Foreign Main Proceeding
Chapter 15 Petition for Recognition
of a Foreign Nonmain Proceeding

Nature of Debts
(Check one box)

Debts are primarily consumer debts, Debts are primarily
defined in 11 U.S.C. § 101(8) as business debts.
"incurred by an individual primarily for
a personal, family, or household purpose."

Chapter 11 DebtorsCheck one box:
Debtor is a small business debtor as defined in 11 U.S.C. § 101(51D).
Debtor is not a small business debtor as defined in 11 U.S.C. § 101(51D).

Check if:
Debtor’s aggregate noncontingent liquidated debts (excluding debts owed to insiders or affiliates)
are less than $2,490,925 (amount subject to adjustment on 4/01/16 and every three years thereafter).

Check all applicable boxes:
A plan is being filed with this petition.
Acceptances of the plan were solicited prepetition from one or more classes of creditors,
in accordance with 11 U.S.C. § 1126(b).

THIS SPACE IS FOR COURT USE ONLYStatistical/Administrative Information
Debtor estimates that funds will be available for distribution to unsecured creditors.
Debtor estimates that, after any exempt property is excluded and administrative expenses paid, 
there will be no funds available for distribution to unsecured creditors.

Estimated Number of Creditors

1- 50- 100- 200- 1,000- 5,001- 10,001- 25,001- 50,001- OVER
49 99 199 999 5,000 10,000 25,000 50,000 100,000 100,000

Estimated Assets

$0 to $50,001 to $100,001 to $500,001 $1,000,001 $10,000,001 $50,000,001 $100,000,001 $500,000,001 More than
$50,000 $100,000 $500,000 to $1 to $10 to $50 to $100 to $500 to $1 billion $1 billion

million million million million million

Estimated Liabilities

$0 to $50,001 to $100,001 to $500,001 $1,000,001 $10,000,001 $50,000,001 $100,000,001 $500,000,001 More than
$50,000 $100,000 $500,000 to $1 to $10 to $50 to $100 to $500 to $1 billion $1 billion

million million million million million

District of Nevada

Capriati Construction Corp. Inc.

05-0475007

1020 Wigwam Pkwy
Henderson, NV

Clark

89074
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B1 (Official Form 1)(04/13) Page 2

Voluntary Petition
(This page must be completed and filed in every case)

Name of Debtor(s):

All Prior Bankruptcy Cases Filed Within Last 8 Years (If more than two, attach additional sheet)
Location Case Number: Date Filed:
Where Filed:

Location Case Number: Date Filed:
Where Filed:

Pending Bankruptcy Case Filed by any Spouse, Partner, or Affiliate of this Debtor (If more than one, attach additional sheet)
Name of Debtor: Case Number: Date Filed:

District: Relationship: Judge:

Exhibit A

(To be completed if debtor is required to file periodic reports (e.g.,
forms 10K and 10Q) with the Securities and Exchange Commission
pursuant to Section 13 or 15(d) of the Securities Exchange Act of 1934
and is requesting relief under chapter 11.)

Exhibit A is attached and made a part of this petition.

Exhibit C
Does the debtor own or have possession of any property that poses or is alleged to pose a threat of imminent and identifiable harm to public health or safety?

Yes, and Exhibit C is attached and made a part of this petition.

No.

Exhibit D
(To be completed by every individual debtor. If a joint petition is filed, each spouse must complete and attach a separate Exhibit D.)

Exhibit D completed and signed by the debtor is attached and made a part of this petition.
If this is a joint petition:

Exhibit D also completed and signed by the joint debtor is attached and made a part of this petition.

Information Regarding the Debtor - Venue
(Check any applicable box)

Debtor has been domiciled or has had a residence, principal place of business, or principal assets in this District for 180
days immediately preceding the date of this petition or for a longer part of such 180 days than in any other District.
There is a bankruptcy case concerning debtor's affiliate, general partner, or partnership pending in this District.
Debtor is a debtor in a foreign proceeding and has its principal place of business or principal assets in the United States in
this District, or has no principal place of business or assets in the United States but is a defendant in an action or
proceeding [in a federal or state court] in this District, or the interests of the parties will be served in regard to the relief
sought in this District.

Certification by a Debtor Who Resides as a Tenant of Residential Property
(Check all applicable boxes)

Landlord has a judgment against the debtor for possession of debtor's residence. (If box checked, complete the following.)

(Name of landlord that obtained judgment)

(Address of landlord)

Debtor claims that under applicable nonbankruptcy law, there are circumstances under which the debtor would be permitted to cure
the entire monetary default that gave rise to the judgment for possession, after the judgment for possession was entered, and 
Debtor has included with this petition the deposit with the court of any rent that would become due during the 30-day period
after the filing of the petition.
Debtor certifies that he/she has served the Landlord with this certification. (11 U.S.C. § 362(l)).

Exhibit B
(To be completed if debtor is an individual whose debts are primarily consumer debts.)

I, the attorney for the petitioner named in the foregoing petition, declare that I
have informed the petitioner that [he or she] may proceed under chapter 7, 11,
12, or 13 of title 11, United States Code, and have explained the relief available
under each such chapter. I further certify that I delivered to the debtor the notice
required by 11 U.S.C. §342(b).

X
Signature of Attorney for Debtor(s) (Date)

Capriati Construction Corp. Inc.

- None -

- None -
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B1 (Official Form 1)(04/13) Page 3

Voluntary Petition
(This page must be completed and filed in every case)

Name of Debtor(s):

Signatures
Signature(s) of Debtor(s) (Individual/Joint)

I declare under penalty of perjury that the information provided in this
petition is true and correct.
[If petitioner is an individual whose debts are primarily consumer debts and
has chosen to file under chapter 7] I am aware that I may proceed under
chapter 7, 11, 12, or 13 of title 11, United States Code, understand the relief
available under each such chapter, and choose to proceed under chapter 7.
[If no attorney represents me and no bankruptcy petition preparer signs the
petition] I have obtained and read the notice required by 11 U.S.C. §342(b).

I request relief in accordance with the chapter of title 11, United States Code,
specified in this petition.

X
Signature of Debtor

X
Signature of Joint Debtor

Telephone Number (If not represented by attorney)

Date

Signature of Attorney*

X
Signature of Attorney for Debtor(s)

Printed Name of Attorney for Debtor(s)

Firm Name

Address

Telephone Number

Date
*In a case in which § 707(b)(4)(D) applies, this signature also constitutes a
certification that the attorney has no knowledge after an inquiry that the
information in the schedules is incorrect.

Signature of Debtor (Corporation/Partnership)

I declare under penalty of perjury that the information provided in this
petition is true and correct, and that I have been authorized to file this petition
on behalf of the debtor.

The debtor requests relief in accordance with the chapter of title 11, United
States Code, specified in this petition.

X
Signature of Authorized Individual

Printed Name of Authorized Individual

Title of Authorized Individual

Date

Signature of a Foreign Representative
I declare under penalty of perjury that the information provided in this petition
is true and correct, that I am the foreign representative of a debtor in a foreign
proceeding, and that I am authorized to file this petition.
(Check only one box.)

I request relief in accordance with chapter 15 of title 11. United States Code.
Certified copies of the documents required by 11 U.S.C. §1515 are attached.

Pursuant to 11 U.S.C. §1511, I request relief in accordance with the chapter
of title 11 specified in this petition. A certified copy of the order granting
recognition of the foreign main proceeding is attached.

X
Signature of Foreign Representative

Printed Name of Foreign Representative

Date

Signature of Non-Attorney Bankruptcy Petition Preparer

I declare under penalty of perjury that: (1) I am a bankruptcy petition
preparer as defined in 11 U.S.C. § 110; (2) I prepared this document for
compensation and have provided the debtor with a copy of this document
and the notices and information required under 11 U.S.C. §§ 110(b),
110(h), and 342(b); and, (3) if rules or guidelines have been promulgated
pursuant to 11 U.S.C. § 110(h) setting a maximum fee for services
chargeable by bankruptcy petition preparers, I have given the debtor notice
of the maximum amount before preparing any document for filing for a
debtor or accepting any fee from the debtor, as required in that section.
Official Form 19 is attached.

Printed Name and title, if any, of Bankruptcy Petition Preparer

Social-Security number (If the bankrutpcy petition preparer is not
an individual, state the Social Security number of the officer,
principal, responsible person or partner of the bankruptcy petition
preparer.)(Required by 11 U.S.C. § 110.)

Address

X

Date

Signature of bankruptcy petition preparer or officer, principal, responsible
person,or partner whose Social Security number is provided above.

Names and Social-Security numbers of all other individuals who prepared or
assisted in preparing this document unless the bankruptcy petition preparer is
not an individual:

If more than one person prepared this document, attach additional sheets
conforming to the appropriate official form for each person.

A bankruptcy petition preparer’s failure to comply with the provisions of
title 11 and the Federal Rules of Bankruptcy Procedure may result in
fines or imprisonment or both. 11 U.S.C. §110; 18 U.S.C. §156.

Capriati Construction Corp. Inc.

/s/ Brandy Brown

Brandy Brown 9987

Kung & Brown

214 S. Maryland Pkwy
Las Vegas, NV 89101

Email: bbrown@ajkunglaw.com
702-382-0883 Fax: 702-382-2720

October 7, 2015

David Rocchio

/s/ David Rocchio

President

October 7, 2015
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B4 (Official Form 4) (12/07)

United States Bankruptcy Court
District of Nevada

In re Capriati Construction Corp. Inc. Case No.
Debtor(s) Chapter 11

LIST OF CREDITORS HOLDING 20 LARGEST UNSECURED CLAIMS

Following is the list of the debtor's creditors holding the 20 largest unsecured claims. The list is prepared in
accordance with Fed. R. Bankr. P. 1007(d) for filing in this chapter 11 [or chapter 9] case. The list does not include (1)
persons who come within the definition of "insider" set forth in 11 U.S.C. § 101, or (2) secured creditors unless the value of
the collateral is such that the unsecured deficiency places the creditor among the holders of the 20 largest unsecured claims.
If a minor child is one of the creditors holding the 20 largest unsecured claims, state the child's initials and the name and
address of the child's parent or guardian, such as "A.B., a minor child, by John Doe, guardian."  Do not disclose the child's
name.  See 11 U.S.C. § 112; Fed. R. Bankr. P. 1007(m).

(1)

Name of creditor and complete
mailing address including zip
code

(2)

Name, telephone number and complete
mailing address, including zip code, of
employee, agent, or department of creditor
familiar with claim who may be contacted

(3)

Nature of claim (trade
debt, bank loan,
government contract,
etc.)

(4)

Indicate if claim is
contingent,
unliquidated,
disputed, or
subject to setoff

(5)

Amount of claim
[if secured, also
state value of
security]

84 Lumber
PO Box 365
Eighty Four, PA 15330

84 Lumber
PO Box 365
Eighty Four, PA 15330

Trade Debt 65,464.79

Ahern Rentals
PO Box 271390
Las Vegas, NV 89127

Ahern Rentals
PO Box 271390
Las Vegas, NV 89127

Trade Debt 59,787.80

Cal Portland Company
PO Box 847409
Los Angeles, CA 90084

Cal Portland Company
PO Box 847409
Los Angeles, CA 90084

Trade Debt 590,403.20

Caserta LLC
3097 E. Warm Springs Rd.
#300
Las Vegas, NV 89120

Caserta LLC
3097 E. Warm Springs Rd. #300
Las Vegas, NV 89120

Business debt 77,600.00

Cashman Equipment
PO Box 843397
Los Angeles, CA 90084

Cashman Equipment
PO Box 843397
Los Angeles, CA 90084

Trade Debt 99,834.66

Diamond Concrete Cutting
80 Corporate Park Drive
Las Vegas, NV 89118

Diamond Concrete Cutting
80 Corporate Park Drive
Las Vegas, NV 89118

Trade Debt 49,988.50

Dispatch Transportation
14032 Santa Ana Avenue
Fontana, CA 92337

Dispatch Transportation
14032 Santa Ana Avenue
Fontana, CA 92337

Trade Debt 77,147.29

First Insurance Funding
PO Box 66468
Chicago, IL 60666

First Insurance Funding
PO Box 66468
Chicago, IL 60666

Business Debt 65,056.95

Horizontal Boring and
Tunneling
505 S, River Ave.
Exeter, NE 68351

Horizontal Boring and Tunneling
505 S, River Ave.
Exeter, NE 68351

Trade Debt 119,830.39

Keller Paving and
Landscaping
1820 Highway 2 Bypass East
Minot, ND 58701

Keller Paving and Landscaping
1820 Highway 2 Bypass East
Minot, ND 58701

Trade Debt 1,196,146.14

Las Vegas-Phoenix Post
Tension
336 E. Country Club Dr.
Henderson, NV 89015

Las Vegas-Phoenix Post Tension
336 E. Country Club Dr.
Henderson, NV 89015

Trade Debt 126,830.00

Software Copyright (c) 1996-2014 Best Case, LLC - www.bestcase.com  Best Case Bankruptcy

Case 15-15722-abl    Doc 1    Entered 10/07/15 10:00:42    Page 4 of 9

AA000178



B4 (Official Form 4) (12/07) - Cont.
In re Capriati Construction Corp. Inc. Case No.

Debtor(s)

LIST OF CREDITORS HOLDING 20 LARGEST UNSECURED CLAIMS
(Continuation Sheet)

(1)

Name of creditor and complete
mailing address including zip
code

(2)

Name, telephone number and complete
mailing address, including zip code, of
employee, agent, or department of creditor
familiar with claim who may be contacted

(3)

Nature of claim (trade
debt, bank loan,
government contract,
etc.)

(4)

Indicate if claim is
contingent,
unliquidated,
disputed, or
subject to setoff

(5)

Amount of claim
[if secured, also
state value of
security]

Main Electric Construction
2626 Valley Street
Minot, ND 58702

Main Electric Construction
2626 Valley Street
Minot, ND 58702

Trade Debt 331,268.40

Patriot Lube
PO Box 231059
Las Vegas, NV 89105

Patriot Lube
PO Box 231059
Las Vegas, NV 89105

Trade Debt 212,418.95

RDO Trust
PO Box 7160
Fargo, ND 58106

RDO Trust
PO Box 7160
Fargo, ND 58106

Trade Debt 111,111.96

Reseco Insurance Advisors
7901 North 16th St. Ste 100
Phoenix, AZ 85020

Reseco Insurance Advisors
7901 North 16th St. Ste 100
Phoenix, AZ 85020

Business Debt 71,453.86

River City Petroleum
4870 E. Cartier Avenue
Las Vegas, NV 89115

River City Petroleum
4870 E. Cartier Avenue
Las Vegas, NV 89115

Trade Debt 58,606.47

Soil Tech Inc.
6420 S. Cameron #207
Las Vegas, NV 89118

Soil Tech Inc.
6420 S. Cameron #207
Las Vegas, NV 89118

Trade Debt 52,647.45

Sukut Equipment
4010 W. Chandler
Santa Ana, CA 92704

Sukut Equipment
4010 W. Chandler
Santa Ana, CA 92704

Trade Debt 86,964.00

Susan Frankewich
3210 W, Charleston Blvd,
Bldg 4
Las Vegas, NV 89102

Susan Frankewich
3210 W, Charleston Blvd, Bldg 4
Las Vegas, NV 89102

Trade Debt 110,381.42

DECLARATION UNDER PENALTY OF PERJURY
ON BEHALF OF A CORPORATION OR PARTNERSHIP

I, the President of the corporation named as the debtor in this case, declare under penalty of perjury that I
have read the foregoing list and that it is true and correct to the best of my information and belief.

Date October  7, 2015 Signature /s/ David Rocchio
David Rocchio
President

Penalty for making a false statement or concealing property:  Fine of up to $500,000 or imprisonment for up to 5 years or both.
18 U.S.C. §§  152 and 3571.

Software Copyright (c) 1996-2014 Best Case, LLC - www.bestcase.com  Best Case Bankruptcy
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}bk1{Creditor Address Matrix}bk{

Capriati Construction Corp. Inc.
1020 Wigwam Pkwy
Henderson, NV 89074

Brandy Brown
Kung & Brown
214 S. Maryland Pkwy
Las Vegas, NV 89101

84 Lumber
PO Box 365
Eighty Four, PA 15330

Ahern Rentals
PO Box 271390
Las Vegas, NV 89127

Cal Portland Company
PO Box 847409
Los Angeles, CA 90084

Caserta LLC
3097 E. Warm Springs Rd. #300
Las Vegas, NV 89120

Cashman Equipment
PO Box 843397
Los Angeles, CA 90084

Clark County Accessor
c/o Bankruptcy Clerk
500 S. Grand Central Pkwy.
Box 551401
Las Vegas, NV 89155

Clark County Treasurer
c/o Bankruptcy Clerk
500 S. Grand Central Parkway
PO Box 551220
Las Vegas, NV 89155

Dept. of Employment, Training, and Rehab
Employment Securit Division
Carson City, NV 89713

Diamond Concrete Cutting
80 Corporate Park Drive
Las Vegas, NV 89118

Dispatch Transportation
14032 Santa Ana Avenue
Fontana, CA 92337

Case 15-15722-abl    Doc 1    Entered 10/07/15 10:00:42    Page 6 of 9
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First Insurance Funding
PO Box 66468
Chicago, IL 60666

Horizontal Boring and Tunneling
505 S, River Ave.
Exeter, NE 68351

Internal Revenue Service
PO Box 7346
Philadelphia, PA 19101

Keller Paving and Landscaping
1820 Highway 2 Bypass East
Minot, ND 58701

Las Vegas-Phoenix Post Tension
336 E. Country Club Dr.
Henderson, NV 89015

Main Electric Construction
2626 Valley Street
Minot, ND 58702

Nevada Department of Taxation
Bankruptcy Section
555 E. Washington Ave #1300
Las Vegas, NV 89101

Patriot Lube
PO Box 231059
Las Vegas, NV 89105

RDO Trust
PO Box 7160
Fargo, ND 58106

Reseco Insurance Advisors
7901 North 16th St. Ste 100
Phoenix, AZ 85020

River City Petroleum
4870 E. Cartier Avenue
Las Vegas, NV 89115

Soil Tech Inc.
6420 S. Cameron #207
Las Vegas, NV 89118

Sukut Equipment
4010 W. Chandler
Santa Ana, CA 92704

Case 15-15722-abl    Doc 1    Entered 10/07/15 10:00:42    Page 7 of 9
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Susan Frankewich
3210 W, Charleston Blvd, Bldg 4
Las Vegas, NV 89102

United States Trustee
300 Las Vegas BLVD S. #4300
Las Vegas, NV 89101

Case 15-15722-abl    Doc 1    Entered 10/07/15 10:00:42    Page 8 of 9
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United States Bankruptcy Court
District of Nevada

In re Capriati Construction Corp. Inc. Case No.
Debtor(s) Chapter 11

CORPORATE OWNERSHIP STATEMENT (RULE 7007.1)

Pursuant to Federal Rule of Bankruptcy Procedure 7007.1 and to enable the Judges to evaluate possible disqualification
or recusal, the undersigned counsel for    Capriati Construction Corp. Inc.    in the above captioned action, certifies that the
following is a (are) corporation(s), other than the debtor or a governmental unit, that directly or indirectly own(s) 10% or
more of any class of the corporation's(s') equity interests, or states that there are no entities to report under FRBP 7007.1:

 None [Check if applicable]

October  7, 2015 /s/ Brandy Brown
Date Brandy Brown 9987

Signature of Attorney or Litigant
Counsel for Capriati Construction Corp. Inc.
Kung & Brown
214 S. Maryland Pkwy
Las Vegas, NV 89101
702-382-0883 Fax:702-382-2720
bbrown@ajkunglaw.com

Software Copyright (c) 1996-2014 Best Case, LLC - www.bestcase.com  Best Case Bankruptcy
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INSTRUCTION NO. _____     

Defendant Capriati Construction Corp., Inc., through its counsel, introduced 

testimony that the Defendant filed for bankruptcy after the collision on June 19, 2013.  

You are instructed to disregard the question and the answer, which is hereby stricken 

from these proceedings.  Defendant is no longer in bankruptcy and is now profitable.  

You are further instructed not to consider whether the Defendant filed for bankruptcy 

for any reason and it should have no effect on your verdict. 

Further, by seeking to introduce such irrelevant evidence, counsel for Defendant, 

Mr. Kahn, committed willful misconduct. Mr. Kahn is hereby reprimanded for his 

misconduct and admonished not to engage in any further misconduct. 
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        INSTRUCTION NO. _____ 

Defendant Capriati Construction Corp., Inc. introduced evidence that after the 

June 19, 2013 collision, it filed for bankruptcy.  You shall not consider that Defendant 

Capriati Construction Corp., Inc. filed bankruptcy for any purpose.  Defendant Capriati 

Construction Corp., Inc. is no longer in bankruptcy and is now profitable.  Plaintiff has 

the legal right to proceed with his claims against Defendant Capriati Construction 

Corp., Inc. in this case and recover damages as determined by you in accordance with 

these instructions. 

Further, Defendant has liability insurance to satisfy, in whole or part, any verdict 

you may reach in this case. 
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EIGHTH JUDICIAL DISTRJCT COURT

CLARK COUNTY, NEVADA

BAHRAM YAHYAVI, an individual,

Plaintiff,

VS

CAPRIATI CONSTRUCTION CORP., INC. A

Nevada Corporation,

VERDICT

assess the total amount of the Plaintiffs damages as follows:

Pasl medical and related expenses $

Future medical and related expenses $

Past loss of wages and eaming capacity

Future loss of wages and eaming capacity

a- 1E -718689 -C
vtn
V.dlot
{8601{C

il I tillltilllllllilllllllllillill lil

FILED IN OPEN COURT
STA/EN D, GR'ERSON
CtEnx or rxe couRt

sP 27 t0{9 z,'{5
<ni

rn

\aRG S,

Case No. A-15-718689-C
Dept. No. XXVIII

We the jury in the above-entitled action, find for the Plaintiff and against the Defendant and

9t o23 4
529 2Go . oo

s 300 ooo.oo
$ I 550 ooo. oo

S 5 oo , ooo. co

s2 5oo 000. o

FO ERSON

Defendant.

Past pain, suffering, disability and

loss ofenjoyment of life

Future pain, suffering, disability and

loss of enjoyment of life

DATED lris 27 day of September,2019.
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Case Number: A-15-718689-C

Electronically Filed
10/22/2019 1:59 PM
Steven D. Grierson
CLERK OF THE COURT
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Case Number: A-15-718689-C

Electronically Filed
10/22/2019 2:56 PM
Steven D. Grierson
CLERK OF THE COURT
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