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MEMORANDUM OF POINTS AND AUTHORITIES 

 
I. 

STATEMENT OF FACTS 
 
A. BACKGROUND. 

Petitioner CLAP and Respondent Bidsal are the sole members of Green Valley Commerce, 

LLC (“GVC”).  GVC owns and manages commercial property in Las Vegas, Nevada.  CLAP is 

solely owned by its principal Benjamin Golshani (“Golshani”). On or about June 15, 2011 CLAP 

and Bidsal entered into an Operating Agreement (“OPAG”) for GVC.  A true and correct copy of the 

OPAG is attached hereto as Exhibit “A” and is incorporated herein by this reference. 

On or about July 7, 2017 Bidsal sent CLAP a written offer to purchase CLAP’s share of 

GVC.  After that July 7, 2017 correspondence was received, CLAP and Bidsal reached an impasse 

as to how the OPAG directed a buy-out of interests for GVC (the “Impasse”).   

Article III, MEMBERS’ MEETINGS AND DEADLOCK, Section 14, Deadlock, subsection 

14.1, Dispute Resolution, is the only section of the OPAG that addresses attorney’s fees and costs 

arising out of an internal dispute.  The pertinent section of subsection 14.1 reads “[t]he fees and 

expenses of JAMS and the arbitrator shall be shared equally by the Members and advanced by them 

from time to time as required; provided that at the conclusion of the arbitration, the arbitrator shall 

award costs and expenses (including the costs of arbitration previously advanced and the fees and 

expenses of attorneys, accountants and other experts to the prevailing party.” See pages 7-8 of 

Exhibit “A” (emphasis added).  As will be discussed later, the forgoing language, which clearly 

limits any award of attorney’s fees to the award made by the arbitrator, is important.   
 
B. PROCEDURAL HISTORY. 

On or about September 18, 2017, CLAP represented to the courts, and to Bidsal, that CLAP 

was a “…Nevada limited liability company conducting business in Clark County, Nevada.”  See 

page 4:13-14 to Answer and Counterclaims of Benjamin Golshani and CLA Properties, LLC in Case 

Number A-17-759982-C, a true and correct copy of which is attached hereto as Exhibit “B” and is 

incorporated by this reference herein.   

\ \ \ 
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From on or about May 8, 2018 to May 9, 2018 Bidsal and CLAP participated in an 

arbitration to resolve the Impasse.  Arbitrator Stephen E. Haberfeld (“Arbitrator”) was appointed to 

hear the matter.  Nearly eleven months later, on or about April 5, 2019, the Arbitrator entered an 

arbitration award in favor of CLAP (the “Arbitrator’s Award”).   

On or about April 9, 2019, Bidsal filed his Petition/Motion to Vacate Arbitration Award (the 

“Federal Motion to Vacate”) with the United States District Court, District of Nevada (the “Federal 

Court”).  On or about April 25, 2019, CLAP filed its Motion to Dismiss (the “Federal Motion to 

Dismiss”).  On or about June 24, 2019 the Federal Court dismissed the matter for lack of subject 

matter jurisdiction (the “Federal Order to Dismiss”). 

On May 21, 2019, CLAP filed a Petition for Confirmation of Arbitration Award and Entry of 

Judgment (the “Petition”) in the Eighth Judicial District Court (“District Court”).  Bidsal, filed an 

Opposition to CLAP’s Petition for Confirmation of Arbitration Award and Entry of Judgment and 

filed a Counterpetition to Vacate Arbitration Award on July 15, 2019 (the “Counterpetition”). 

On July 3, 2019, CLAP filed a Motion for Attorney’s Fees in Federal Court (“Federal 

Motion for Attorney’s Fees”).  A true and correct copy Federal Motion for Attorney’s Fees is 

attached hereto as Exhibit “C” and incorporated herein by this reference.  On or about July 22, 2019 

Bidsal filed an Opposition to the Federal Motion (“Federal Opposition”).  A decision on the Federal 

Motion for Attorney’s Fees is still pending in the Federal Court.   

The Petition and the Counterpetition were heard on November 12, 2019 in the District Court.  

On or about December 6, 2019 the District Court rendered a decision granting the Petition (“District 

Court Order”).   

CLAP filed the present Motion on January 3, 2020, twenty-eight (28) days after the District 

Court Order was rendered. 

\ \ \ 

\ \ \ 
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II. 

STATEMENT OF AUTHORITIES 

 As is set forth next, not only does CLAP lack both a factual and legal basis to recover 

attorneys’ fees, but CLAP’s Motion is untimely, and as such, CLAP’s Motion should be denied.  
 

A. CLAP’S ARGUMENTS REGARDING THE FEDERAL MOTION TO VACATE ARE 
IRRELEVANT. 
 

In its Motion, CLAP makes numerous references and arguments relating to the Federal 

Motion to Vacate.  However, not only are these arguments without merit, they are moot given the 

fact that CLAP has a pending Motion for Attorney’s Fees with the Federal Court.  
 

1. Bidsal Was Neither Frivolous nor Vexatious in Appealing the Final Arbitration 
Award to Federal Court. 
 

In this case, the Operating Agreement states that it is governed by the provisions of 

“the United States Arbitration Act, 9 U.S.C. § 1, et seq.”  See page 8 of Exhibit “A”.  According to 9 

U.S.C. § 10, under the FAA, arbitration awards may be vacated by filing an action as follows: 
 
(a) In any of the following cases the United States court in and for the district wherein 
the award was made may make an order vacating the award upon the application of any 
party to the arbitration— 

9 U.S.C. § 10(a) (emphasis added).  Thus, on April 9, 2019, Bidsal, a “party to the arbitration”, made 

application to vacate the Final Award by filing his Motion to Vacate with this Court, which is the 

“United States court in and for the district wherein the award was made.”  Bidsal was attempting to 

comply with the terms of the Operating Agreement and the clear statutory terms of the FAA in 

initiating this action.   

Although the Court did find that CLAP is a California citizen, because Benjamin Golshani is 

a California citizen, at the time of filing, CLAP’s citizenship was in question.  CLAP successfully 

argued that the Court lacked subject matter jurisdiction over this matter.  CLAP’s argument relied 

upon Bidsal being unable to show some basis for subject matter jurisdiction, independent of the 

FAA.  See page 5 of the Motion to Dismiss (citing Carter v. Health Net of California, Inc., 374 F.3d 

830, 833 (9th Cir. 2004)).  CLAP further argued that there was no such independent basis for subject 

matter jurisdiction because there was no diversity among the parties under 18 U.S.C. § 1332.  The 
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argument relied upon Bidsal living in the State of California, and CLAP being a citizen of the State 

of California.  See Johnson v. Columbia Properties Anchorage, LP, 437 F.3d 894, 899 (9th Cir. 

2006).  However, courts determine a party’s domicile on a “case by case basis, considering all of the 

circumstances surrounding an individual’s situation.”  See Bloom v. Library Corp., 112 F. Supp. 3d 

498, 502 (N.D. West Va. 2015).   

 In this case, Bidsal was taking into account additional circumstances that brought the 

citizenship of CLAP into question.  Specifically, that CLAP has previously represented to the courts, 

and to Bidsal, that it was organized in the State of Nevada and that it did business in Clark County, 

Nevada.  See page 4:13-14 of Exhibit “B”.  CLAP’s assertion led Bidsal to believe that CLAP was 

actually a citizen of Nevada for diversity jurisdiction purposes, thereby giving rise to diversity 

jurisdiction.  Thus, Bidsal’s decision to appeal the Arbitration Award to Federal Court was 

appropriate under the circumstances and was clearly not frivolous or vexatious. 

2. The Federal Action is Irrelevant to CLAP’s Present Motion. 

Regardless of CLAP’s assertion that the action in the Federal Court was a waste of 

time, CLAP has already filed the Federal Motion for Attorney’s Fees.  Allowing CLAP to claim they 

are entitled to attorney’s fees for the work performed in responding to Bidsal’s action filed in 

Federal Court would result in two competing orders addressing the same attorney’s fees.  

Additionally, as that matter is one in front of the Federal Court, asking the District Court to make a 

decision on a matter already pending in Federal Court is asking the District Court to usurp the power 

of the Federal Court. 

CLAP has asserted through its affidavits, numerous fees that were incurred in the Federal 

Court matter.  Those fees are not properly in front of the District Court as they are already the 

subject of the Federal Motion for Attorney’s Fees.   

B. CLAP’S MOTION MUST BE DENIED AS UNTIMELY. 

CLAP’s Motion was untimely, being filed a full seven (7) days after the deadline imposed by 

NRCP 54(d)(2)(B).  Further, under NRCP 54(d)(2)(C), the time cannot be extended and as such, the 

Motion should be summarily denied. 

\ \ \ 
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1. The Deadline to File a Motion for Attorney’s Fees. 

NRCP Rule 54(d)(2) governs requests for attorney’s fees and provides that the same 

may be sought so long as: (i) the motion is filed no later than 21 days after the judgment, (ii) the 

motion specifies the judgment and statute, rule or other grounds entitling the movant to the 

award, (iii) the motion states the amount sought or a fair estimate of it; and (iv) the motion 

discloses, if the court so orders, the terms of any agreement about fees for the services for which the 

claim is made.  (emphasis added.) Further, NRCP Rule 54(d)(2)(B)(v) states that a motion for 

attorney fees must be supported by (a) counsel’s affidavit swearing that the fees were actually and 

necessarily incurred and were reasonable; (b) documentation concerning the amount of fees claimed; 

and (c) points and authorities addressing the appropriate factors to be considered by the court in 

deciding the motion.  Finally, NRCP Rule 54(d)(2)(C) states that “[t]he court may not extend the 

time for filing the motion after the time has expired.” (emphasis added).  

2. CLAP Failed to File the Motion in a Timely Manner. 

The District Court Order was electronically filed on December 6, 2019; thus, 

triggering the 21-day filing period for a motion for attorney’s fees under NRCP Rule 54.  According 

to NRCP 6(a)(1)1 December 6th is not counted.  The twenty-first day after the District Court Order 

was filed was December 27, 2019.  December 27th was a Friday and was not a holiday.  The present 

motion was not filed by CLAP until January 3, 2020, seven days after the deadline to file had 

already expired. 

On December 26, 2019, one day prior to the expiration date, CLAP’s attorney emailed 

Bidsal’s attorney and stated that there “…are only a few more days within which for us to move for 

those [attorney’s] fees.”   A true and correct copy of CLAP’s December 26, 2019 email is attached 

hereto as Exhibit “D” and is incorporated herein by this reference.  Two things are clear from this 

email.  First, CLAP’s counsel was well aware that there was a deadline. Id. Second, that CLAP had 

 
1 NRCP Rule 6(a)(1) governs the computation of time and it states that, when a period is stated in days or a 
longer unit of time then you exclude the day of the event that triggers the period; count every day, including 
intermediate Saturdays, Sundays, and legal holidays; and include the last day of the period, but if the last day 
is a Saturday, Sunday, or legal holiday, the period continues to run until the end of the next day that is not a 
Saturday, Sunday, or legal holiday. 
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made a poor calculation as to the deadline, thinking that on December 26, 2019, it had more than one 

day left during which it could file a Motion for Attorney’s Fees.  Id. Counsel for CLAP indicated in 

that same email that it was seeking an agreement from Bidsal to pay attorney’s fees and needed a 

response no later than December 30, 2019, which would have been three days after the deadline had 

passed. Id.2 

NRCP Rule 54(d)(2)(C) states that “[t]he court may not extend the time for filing the motion 

after the time has expired.  Given that CLAP failed to either (1) file the Motion in a timely manner 

and/or (2) secure an extension of its filing deadline prior to the expiration thereof, the court may not 

now extend the time for filing. Further, while there were some initial discussions amongst counsel 

regarding a possible extension, nothing was agreed upon and CLAP filed the present motion without 

addressing the proposed extension further and certainly without securing any type of an extension of 

the deadline.  

Because CLAP’s Motion was unquestionably untimely, it should be denied in its entirety. 
 

C. CLAP’S MOTION LACKS A STATUTE, RULE OR OTHER GROUNDS ON 
WHICH TO BASE ITS MOTION AS REQUIRED BY NRCP RULE 54(d)(2).  
 

NRCP Rule 54(d)(2), which governs requests for attorney’s fees, requires that any party 

seeking attorney’s fees must: “specif[y] the judgment and statute, rule or other grounds entitling 

the movant to the award…” (emphasis added).  The statute upon which CLAP relies is the Nevada 

Uniform Arbitration Act, found in NRS Chapter 38.  However, the Nevada Uniform Arbitration Act 

does not apply.  
 

1. The Operating Agreement is Clear; the Provisions of the United States 
Arbitration Act, 9 U.S.C. § 1, et seq. Govern. 
 

In this case, the Operating Agreement clearly and unequivocally states that it is 

governed by the provisions of “the United States Arbitration Act, 9 U.S.C. § 1, et seq.”  See page 8 

of Exhibit “A”.   This fact was confirmed by CLAP in its demand for arbitration. See a true and 

 
2 In an email sent on December 30, 2019, Shawn’s counsel responded that “I’m fine stipulating to move the 
deadline to give us some breathing room,” but CLAP’s counsel never provided any proposed stipulation, and 
never brought the issue up again. Further, by the time that Shawn’s counsel responded, the deadline had 
already expired and under NRCP 54(d)(2)(C), it was already too late to extend it.   
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correct copy of the Demand for Arbitration Form attached hereto as Exhibit “E” and incorporated 

herein by this reference at Page 3.  Thus, the Nevada Uniform Arbitration Act, as contained in NRS 

Chapter 38, simply does not apply.  
 

2. There is No Basis for an Award of Attorney’s Fees Under the United States 
Arbitration Act.  
 

  Having established that the arbitration was conducted per the United States 

Arbitration Act, 9 U.S.C. § 1, et seq., the next question is whether or not the United States 

Arbitration Act allows for an award of attorney’s fees.  The answer is that it does not.   

 Article II, Section 14.1 of the OPAG states that “…the arbitrator shall award costs and 

expenses (including the costs of the arbitration previously advanced and the fees and expenses of 

attorneys, accountants and other experts) to the prevailing party.”  See Exhibit A at Page 8 

(emphasis added).  However, nowhere in the OPAG does it address attorney’s fees and costs of any 

subsequent appeal and/or motion to vacate.   

 The court in Crossville Medical Oncology, P.C. v. Glenwood Systems, LLC 610 Fed. Appx. 

464, 2015 WAL 1948329 (6th Cir. May 1, 2015) addressed this very scenario and affirmed the lower 

court’s finding that “[b]ecause the FAA does not provide for an award of attorney’s fees in a 

confirmation action, and because the [a]greement does not authorize additional attorney’s fees, 

…there is no basis for departing from the American rule…” Id.  The Crossville court found, 

“[b]ecause we find that the parties’ contract does not authorize a court to award attorney’s fees 

beyond those issued by an arbitrator” no further award of attorney’s fees was warranted. Id.     

 Because, under the plain terms of the OPAG, an award of attorney’s fees is only allowed by 

the arbitrator, and because the United States Arbitration Act, 9 U.S.C. § 1, et seq. does not otherwise 

provide for an award of attorney’s fees to the prevailing party, “there is no basis for departing from 

the American rule” and CLAP’s Motion must be denied.  Id. 

\ \ \ 

\ \ \ 

\ \ \ 

\ \ \ 
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D. CLAP’S REQUESTED ATTORNEY FEES ARE NOT JUSTIFIED. 

Even if CLAP is able to get past the fact that their Motion was clearly untimely, the fact that 

the deadline cannot be extended, and the fact that there is no basis under the United States 

Arbitration Act, 9 U.S.C. § 1, et seq. to award attorney’s fees, CLAP’s requested attorney’s fees are 

not justified.   

1. CLAP Is Seeking a Double Recovery. 

One problem for CLAP is that it is seeking a double recovery.  CLAP is asking this 

Court to award the very same attorney’s fees that it is currently asking the Federal Court to award. 

See Exhibit “C”. The total amount sought in CLAP’s Federal Motion for Attorney’s Fees is 

$8,604.40.  The Garfinkel Affidavit also includes charges on June 18, 24 and 25, 2019 for Garfinkel 

reviewing the Federal Court Order and the Notice of Entry of Order for the Federal Court Order.  

Again, these entries are not justified, as these tasks are unrelated to the District Court case and either 

were or should have been asserted in the Federal Motion for Attorney’s Fees.  These unreasonable 

and unjustified entries amount to $281.25.  It would be entirely inappropriate for this Court to award 

any attorney’s fees relating to the Federal action, particularly when the Federal Motion for 

Attorney’s Fees is still pending.   

2. CLAP’s Billing Records Are Too Vague. 

Although CLAP did provide affidavits and billing statements with its Motion, many 

of the entries are ambiguous as to whether or not they relate to the District Court matter.  In 

numerous entries throughout the billing statements, CLAP lists that it “drafted correspondence.”  

However, these entries do not align with correspondence received by Bidsal’s counsel, nor do the 

entries highlight who the correspondence was intended for or what it was in reference to.  Given the 

nebulous nature of these entries it cannot be assumed that these fees were reasonably incurred. These 

unreasonable and unjustified entries amount to $2,141.13 in charges that should not be included in 

any award for attorney’s fees. 

\ \ \ 

\ \ \ 

\ \ \ 
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3. The Requested Amount includes monies for unnecessary research.  

Likewise, many entries on the billing statements refer to “research” and then redact 

what was being researched.  Given the redacted nature of these entries it is impossible to ascertain if 

the research was reasonably related to the District Court matter.   

The Garfinkel Affidavit includes an entry for an attorney fee for Garfinkel having a 

conference with “Jack Liev.”  Jack Liev is not a name with which Bidsal is familiar and nowhere in 

the affidavit is it explained or justified how or why this conference was reasonably or justifiably 

related to the present matter.  This unreasonable and unjustified entry amounted to $178.12. 

Additionally, the Lewin Affidavit asserts attorney’s fees for research for the Petition after 

the Petition was filed, but before the Opposition was filed.  These unreasonable and unjustifiable fee 

entries occurred on May 22, 28, 29, and 30, 2019 and June 2 and 12, 2019.  The total for these 

unreasonable and unjustifiable fee entries is $3,829.50.   

The Lewin Affidavit goes on to assert attorney’s fees on May 28, 2019 and June 13, 2019 for 

researching California case law.  There is simply no reason why CLAP should have been researching 

California law when California law clearly does not apply.  These unreasonable and unjustifiable fee 

entries amount to $770.25. 

The Lewin Affidavit also makes an unreasonable and unjustifiable fee entry for “Review 

Answer” on May 30, 2019 although no answer was filed in this matter around that date.  This 

unreasonable and unjustifiable fee entry amounts to $417.38. 

 None of the forgoing amounts should, under any circumstance, be imposed upon Bidsal.  
 

4. The Requested Amount Includes Fees Incurred Solely as a Result of CLAP’s 
Failure to Comply with the Rules.  
 

This Court originally scheduled the hearing to occur on September 10, 2019.  While 

counsel for both parties appeared on that date, the hearing was ultimately continued due to CLAP’s 

failure to comply with EDCR 2.20(g) (“Whenever a motion is contested, a courtesy copy shall be 

delivered by the movant to the appropriate department at least 5 judicial days prior to the date of the 

hearing, along with all related briefing, affidavits, and exhibits.”). See the Minute Order, attached 

hereto as Exhibit “F” and incorporated herein by this reference.  
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From September 3, 2019 to September 18, 2019 counsel for CLAP asserts charges for 

hearing preparation, hearing attendance and events after the hearing needed to rectify a failure on the 

part of CLAP to present courtesy copies of their documents to the Court.  Had CLAP not failed to 

produce the required courtesy copies, the hearing would have taken place as scheduled.  However, 

CLAP’s failure to do so caused the District Court to postpone the hearing.  Bidsal should not be 

punished for CLAP’s failure to abide by the District Court’s requirements, nor should Bidsal be 

forced to reimburse the attorney’s fees CLAP incurred as a result of CLAP’s own failure to comply 

with the rules. These unreasonable and unjustified entries amount to $4,275.00 for Garfinkel and 

$4,351.00 for Lewin, for a total of $8,626.00.   

 Based upon the forgoing, in the event an award of attorney’s fees is entered in favor of CLAP 

and against Bidsal, it should be reduced by at least $24,848.03.  However, because CLAP’s Motion 

is both untimely and unsupported by any legal authority under the United States Arbitration Act, 9 

U.S.C. § 1, et seq., it should be outright denied.  

III. 

CONCLUSION 

For all the foregoing reasons, the Motion for Attorney’s Fees should be denied.  

Dated this 17th day of January, 2020 

     SMITH & SHAPIRO, PLLC 
 
 

        /s/ James E. Shapiro     
      James E. Shapiro, Esq. 
      Nevada Bar No. 7907 
      Aimee M. Cannon, Esq. 
      Nevada Bar No. 11780 
      3333 E. Serene Ave., Suite 130 
      Henderson, Nevada 89074 
      Attorneys for Respondent, Shawn Bidsal 
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CERTIFICATE OF SERVICE 

 I hereby certify that I am an employee of SMITH & SHAPIRO, PLLC, and that on the  17th 

day of January, 2020, I served a true and correct copy of the foregoing  RESPONDENT’S 

OPPOSITION TO PETITIONER CLA PROPERTIES, LLC’S MOTION FOR 

ATTORNEY’S FEES AND COSTS, by e-serving a copy on all parties registered and listed as 

Service Recipients in Odyssey File & Serve, the Court’s on-line, electronic filing website, pursuant 

to Administrative Order 14-2, entered on May 9, 2014. 
 

 
/s/ Jennifer Bidwell        
An employee of Smith & Shapiro, PLLC  
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APPENDIX0418

OPERATING AGREEMENT 

Of 

Green Valley Commerce, LLC 
A Nevada limited liability company 

This Operating Agreement (the "Agreement") is by and among Green Valley Commerce, 
LLC, a Nevada Limited Liability Company (sometimes hereinafter referred to as the "Company" or 
the "Limited Liability Company") and the Undersigned Member and Manager of the Company. 
This Agreement is made to be effective as of June 15, 2011 (''Effective Date") by the undersigned 
parties. 

WHEREAS, on about May 26, 2011, Shawn Bidsal formed the Company as a Nevada 
limited liability company by filing its Articles of Organization (the 11Articles of Organizationn) 
pursuant to the Nevada Limited Liability Company Act, as Filing entity #E030860201 l-O; and 

NOW, THEREFORE, in consideration of the premises, the provisions and the respective 
agreements hereinafter set forth and for other good and valuable consideration, the parties hereto do 
hereby agree to the following terms and conditions of this Agreement for the administration and 
regulation of the affairs of this Limited Liability Company. 

Article r. 
DEFINITIONS 

Section 01 Defined Terms 

Advisory Committee or Committees shall be deemed to mean the Advisory Committee or 
Committees established by the Management pursuant to Section 13 of Article III of this 
Agreement. 

Agreement shall be deemed to mean this Operating Agreement of this herein Limited 
Liability Company as may be amended. 

Business of the Company shall mean acquisition of secured debt, conversion of such debt 
into fee simple title by foreclosure, purchase or otherwise, and operation and management of real 
estate. 

Business Day shall be deemed to mean any day excluding a Saturday, a SWlday and any 
other day on which banks are required or authorized to close in the State of Formation. 

· Limited Liability Company shall be deemed to mean Green Valley Commerce, LLC a 
Nevada Limited Liability Company organized pursuant of the laws of the State of Formation. 

Management and Manager(s) shall be deemed to have the meanings set forth in Article, 
IV of this Agreement. 

Page 1 of28 b0 f/J 
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APPENDIX0419

Member shall mean a person who has a membership interest in the Limited Liability 
Company. 

Membership Interest shall mean, with respect to a Member the percentage of ownership 
interest in the Company of such Member (may also be referred to as Interest). Each Member's 
percentage of Membership Interest in the Company shall be as set forth in Exhibit B. 

Person means any natural person, sole proprietorship, corporation, general partnership, 
limited partnership, Limited Liability Company, limited liability limited partnership, joint venture, 
association, joint stock company, bank, trust, estate, unincorporated organization, any federal, state, 
county or municipal government (or any agency or political subdivision thereof), endowment fund 
or any other form of entity. 

State of Formation shall mean the State of Nevada. 

Article II. 
OFFICES AND RECORDS 

Section 01 Registered Office and Registered Agent. 

The Limited Liability Company shall hiwe and maintain a registered office in the State of 
Formation and a resident agent for service of process, who may be a natural person of said state 
whose business office is identical with the registered office, or a domestic corporation, or a 
corporation authorized to transact business within said State which has a business office identical 
with the registered office, or itself which has a business office identical with the registered office 
and is pennitted by said state to act as a registered agent/office within said state. 

The resident agent shall be appointed by the Member Manager. 

The location of the registered office shall be determined by the Management.· 

The current name of the resident agent and location of the registered office shall be kept on 
file in the appropriate office within the State of Formation pursuant to applicable provisions of law. 

Section 02 Limited Liability Company Offices. 

The Limited Liability Company may have such offices, anywhere within and without the 
State of Formation, the Management from time to time may appoint, or the business of the Limited 
Liability Company may require. The ''principal place of business" or "principal business" or 
"executive" office or offices of the Limited Liability Company may be fixed and so designated 
from time to time by the Management. 

Section 03 Records. 

Page 2 of28 
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APPENDIX0420

The Limited Liability Company shall continuously maintain at its registered office, or at 
such other place as may by authorized pursuant to applicable provisions of law of the State of 
Formation the following records: 

(a) A current list of the full name and last known business address of each Member 
and Managers separately iden~fying the Members in alphabetical order; 

(b) A copy of the filed Articles of Organization and all amendments thereto. 
together with executed copies of any powers of attorney pursuant to which any 
document has been executed; 

{c) Copies of the Limited Liability Company's federal income tax returns and 
reports, if any~ for the three (3) most recent years; 

{ d) Copies of any then effective written operating agreement and of any financial 
statements of the Limited Liability Company for the three (3) most recent years; 

( e) Unless contained in the Articles of Organization, a writing setting out: 

(i) The amount of cash and a description and statement of the agreed value 
of the other property or services contributed by each Member and which 
each Member has agreed to contribute; 

(ii) The items as which or events on the happening of which any additional 
contributions agreed to be made by each Member are to be made; 

(iii) Any right of a Member to receive, or of a Manager to make, distributions 
to a Member which include a return of all or any part of the Member's 
contribution; and 

(iv) Any events upon the happening of which the Limited Liability Company 
is to be dissolved and its affairs wound up. 

(f) The Limited Liability Company shall also keep from time to time such other or 
additional records, statements, lists, and information as may be required by law. 

{g) If any of the above said records under Section 3 are not kept within the State of 
F onnation, they shall be at all times in such condition as to permit them to be 
delivered to any authorized person within three (3) days. · 

Section 04 Inspection of Records. 

Records kept pursuant to this Article are subject to inspection and copying at the request, 
and at the expense, of any Member, in person or by attorney or other agent. Each Member shall 
have the right during the usual hours of business to inspect for any proper purpose. A proper 
purpose shall mean a purpose reasonably related to such person's interest as a Me.mber. In every 
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APPENDIX0421

instance where an attorney or other agent shall be the person who seeks the right of inspection, the 
demand under oath shall be accompanied by a power of attorney or such other writing which 
authorizes the attorney or other agent to so act on behalf of the Member. 

Article llf. 
MEMBERS' MEETINGS AND DEADLOCK 

Section 01 Place of Meetings. 

All meetings of the Members shall be held at the principal business office of the Limited 
Liability Company the State of Fonnation except such meetings as shall be held elsewhere by the 
express determination of the Management; in which case, such meetings may be held, upon notice 
thereof as hereinafter provided, at such other place or places, within or without the State of 
Formation, as said Management shall have determined, and shall be stated in such notice. Unless 
specifically prohibited by law, any meeting may be held at any place and time, and for any purpose; 
if consented to in writing by all of the Members entitled to vote thereat. 

Section 02 Annual Meetings. 

An Annual Meeting of Members shall be held on the first business day of July of each year, 
if not a legal holiday, and if a legal holiday, then the Annual Meeting of Members shall be held at 
the same time and place on the next day is a full·Business Day. 

Section 03 Special Meetings. 

Special meetings of the Members may be held for any pmpose or pmposes. They may be 
called by the Managers or by Members holding not less than fifty~one percent of the voting power 
of the Limited Liability Company or such other maximum number as may be, required by the 
applicable law of the State of Formation. Written notice shall be given to all Members. 

Section 04 Action in Lieu of Meeting. 

Any action required to be taken at any Annual or Special Meeting of the Members or any 
other action which may be taken at any Annual or Special meeting of the Members may be taken 
without a meeting if consents in ·writing setting forth the action so taken shall be signed by the 
requisite votes of the Members entitled to vote with respect to the subject matter thereof. 

Section 05 Notice. 

Written notice of each meeting of the Members, whether Annual or Special, stating the 
place, day and hour of the meeting, and, in case of a Special meeting, the purpose or purposes 
thereof, shall be given or given to each Member entitled to vote thereat, not less than ten (10) nor 
more than sixty (60) days prior to the meeting unless, as to a particular matter, other or further 
notice is required by law, in which case such other or further notice shall be given. 
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Notice upon the Member may be delivered or given either personally or by express or first 
class mail, Or by telegram or other electronic transmission, with all charges prepaid, addressed to 
each Member at the address of such Member appearing on the books of the Limited Liability 
Company or more recently given by the Member to the Limited Liability Company for the purpose 

, ofnotice. 

If no address for a Member appears on the Limited Liability Company's books, notice shall 
be deemed to have been properly given to such Member if sent by any of the methods authorized 
here in to the Limited Liability Company 's principal executive office to the attention of such 
Member, or if published, at least once in a newspaper of general circulation in the county of the 
principal executive office and the county of the Registered office in the State of Formation of the 
Limited Liability Company. 

If notice addressed to a Member at the address of such Member appearing on the books of 
the Limited Liability Company is returned to the Limited Liability Company by the United States 
Postal Service marked to indicate that the United States Postal Service is unable to deliver the 
notice to the Member at such address, all future notices or reports shall be deemed to have been 
duly given without further mailing if the same shall be available to the Member upon written 
demand of the Member at the principal executive office of the Limited Liability Company for a 
period of one (1) year from the date of the giving of such notice. It shall be the duty and of each 
member to provide the manager and/or the Limited Liability Company with an official mailing 
address. 

Notice shall be deemed to have been given at the time when delivered personally or 
deposited in the mail or sent by telegram or other means of electronic transmission. 

An affidavit of the mailing or other means of giving any notice of any Member meeting 
shall be executed by the Management and shall be filed and maintained in the Minute Book of the 
Limited Liability Company. 

Section 06 Waiver of Notice. 

Whenever any notice is required to be given under the provisions of this Agreement, or the 
Articles of Organization of the Limited Liability Company or any law, a waiver thereof in writing 
signed by the Member or Members entitled to such notice, whether before or after the time stated 
therein, shall be deemed the equivalent to the giving of such notice. 

To the extent provided by law. attendance at any meeting shall constitute a waiver of notice 
of such meeting except when the Member attends the meeting for the express purpose of objecting 
to the transaction of any business because the meeting is not lawfully called or convened, and such 
Member so states such purpose at the opening of the meeting. 

Section 07 Presiding Officials. 

Every meeting of the Limited Liability Company for whatever reason, shall be convened by 
the Managers or Member who called the meeting by notice as above provided; provided, however, 
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it shall be presided over by the Management; and provided, further, the Members at any meeting, 
by a majority vote of Members represented thereat, and notwithstanding anything to the contrary 
elsewhere in this Agreement, may select any persons of their choosing to act as the Chairman and 
Secretary of such meeting or any session thereof. 

Section 08 Business Which May Be· Transacted at Annual Meetings. 

At each Annual Meeting of the Members. the Members may elect, with a vote representing 
ninety percent (90%) in Interest of the Members, a Manager or Managers to administer and regulate 
the affairs of the Limited Liability Company. The Manager(s) shall hold such office until the next 
Annual Meeting of Members or until the Manager resigns or is removed by the Members pursuant 
to the terms of.this Agreement, whichever event first occurs. The Members may transact such other 
business as may have been specified in the notice of the meeting as one of the purposes thereof. 

Section 09 Business Which May Be Transacted at Special Meetings.. · 

Business transacted at all special meetings shall be confined to the purposes stated in the 
notice of such meetings. 

Section 1 O Quorum. 

At all meetings of the Members, a majority of the Members present, in person or by proxy, 
shall constitute a quorum for the transaction of business, unless a greater number as to any 
particular matter is required by law, the Articles of Organization or this Agreement, and the act of a 
majority of the Members present at any meeting at which there is a quorum, except as may be 
otherwise specifically provided by law, by the Articles of Organization, or by this Agreement, shall 
be the act of the Members. 

Less than a quorum may adjourn a meeting successively until a quorum is present, and no 
notice of adjournment shall be required. 

Section 11 Proxies. 

At any meeting of the Members, every Member having the right to vote shall be entitled to 
vote in person, or by proxy executed in writing by such Member or by his duly, authorized 
attorney-in-fact. No proxy shall be valid after three years from the date of its execution, unless 
otherwise provided in the proxy. 

Section 12 Voting. 

Every Member shall have one (1) vote(s) for each $1,000.00 of capital contributed to the 
Limited Liability Company which is registered in his/her name on the books of the Limited 
Liability Company, as the amount of such capital is adjusted from time to time to properly reflect 
any additional contributions to or withdrawals from capital by the Member. 

12. l The affirmative vote of %90 of the Member Interests shall be required to: 

(A) adopt clerical or ministerial amendments to this Agreement and 
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(B) approve indemnification of any Manager: Member or officer of the Company 
as authorized by Article XI of this Agreement; 

12.2. The affinnative vote of at least ninety percent of the Member Interests shall be required to: 

(A) Alter the Preferred Allocations provided for in Exhibit "B"; 

(B) Agree to continue the business of the Company after a Dissolution Event; 

· (C) Approve any loan to any Manager or any guarantee of a Manager's 
obligations; and 

(D) Authorize or approve a fundamental change in the business of the Company. 

(E) Approve a sale of substantially all of the assets of the Company. 

(F) Approve a change in the number of Managers or replace a Manager or 
engage a new Manager. 

Section 13 Meeting by Telephonic Conference or Similar Communications 
Equipment. 

Unless otherwise restricted by the Articles of Organization, this Agreement 
of by law, the Members of the Limited Liability Company, or any 
Committee thereof established by the Management, may participate in a 
meeting of such Members or committee by means of telephonic conference 
or similar communications equipment whereby all persons participating in 
the meeting can hear and speak to each other, and participation in a meeting 
in such manner shall constitute presence in person at such meeting. 

Section 14. Deadlock. 

In the event that Members reach a deadlock that cannot be resolved with a respect to an 
issue that requires a ninety percent vote for approval, then either Member may compel arbitration 
of the disputed matter as set forth in Subsection 14.1 

14.1 Dispute Resolution. In the event of any dispute or disagreement between the 
Members as to the interpretation of any provision of this Agreement (or the perfonnance of 
obligations hereunder), the matter, upon written request of either Party, shall be referred to 
representatives of the Parties for decision. The representatives shall promptly meet in a good faith 
effort to resolve the dispute. If the representatives do not agree upon a decision within thirty (30) 
calendar days after reference of the matter to them, any controversy, dispute or claim arising out of 
or relating jn any way to this Agreement or the transactions arising hereunder shall be settled 
exclusively by arbitration in the City of Las Vegas~ Nevada. Such arbitration shall be administered 
by JAMS in accordance with its then prevailing expedited rules, by one independent and impartial 
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arbitrator selected in accordance with such rules. The arbitration shall be governed by the United 
States Arbitration Act, 9 U.S.C. § 1 et seq. The fees and expenses of JAMS and the arbitrator shall 
be shared equally by the Members and advanced by them from time to time as required; provided 
that at the conclusion of the arbitration, the arbitrator shall award costs and expenses (including the 
costs of the arbitration previously advanced and the fees and expenses of attorneys, accountants and 
other experts) to the prevailing party. No pre-arbitration discovery shall be permitted, except that 
the arbitrator shall have the power in his sole discretion, on application by any party, to order pre
arbitration examination solely of those witnesses and documents that any other party intends to 
introduce in its case-in-chief at the arbitration hearing. The Members shall instruct the arbitrator to 
render his award within thirty (30) days following the conclusion of the arbitration hearing. The 
arbitrator shall not be empowered to award to any party any damages of the type not pennitted to 
be recovered under this Agreement in connection with any dispute between or among the parties 
arising out of or relating in any way to this Agreement or the transactions arising hereunder, and 
each party hereby irrevocably waives any right to recover such damages. Notwithstanding 
anything to the contrary provided in this Section 14.1 and without prejudice to the above 
procedures, either Party may apply to any court of competent jurisdiction for temporary injunctive 
or other provisional judicial relief if such action is necessary to avoid irreparable damage or to 
preserve the status quo until such time as the arbitrator is selected and available to hear such party's 
request for temporary relief. The award rendered by the arbitrator shall be final and not subject to 
judicial review and judgment thereon may be entered in any court of competent jurisdiction. The 
decision of the arbitrator shall be in vvriting and shall set forth findings of fact and conclusions of 
law to the extent applicable. 

Article IV. 
MANAGEMENT 

Section 01 Management. 

Unless prohibited by law and subject to the terms and conditions of this Agreement 
(including without limitation the terms of Article IX hereof), the administration and regulation of 
the affairs, business and assets of the Limited Liability Company shall be managed by Two (2) 
managers (alternatively, the "Managers" or "Management"). Managers must be Members and shall 
serve until resignation or removal. The initial Managers shall be Mr. Shawn Bidsal and Mr. 
Benjamin Golshani. 

Section 02 Rights, Powers and Obligations of Management. 

Subject to the terms and conditions of Article IX herein, Management shall have all the 
rights and powers as are conferred by law or are necessary, desirable or convenient to the discharge 
of the Management's duties under this Agreement. 

Without limiting the generality of the rights and powers of the Management (but subject to 
Article IX hereof), the Management shall have the following rights and powers which the 
Management may exercise in its reasonable discretion at the cost. expense and risk of the Limited 
Liability Company: 
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(a) To deal in leasing, development and contracting of services for improvement of 
the properties owned subject to both Managers executing written authorization 
of each expense or payment exceeding $ 20,000; 

(b) To prosecute, defend and settle lawsuits and claims and to handle matters with 
governmental agencies; 

(c) To open, maintain and close bank accounts and banking services for the Limited 
Liability Company. 

{d) To incur and pay all legal, accounting, independent financial consulting, 
litigation and other fees and expenses as the Management may deem necessary 
or appropriate for carrying on and performing the powers and authorities herein 
conferred. 

(e) To execute and deliver any contracts, agreements, instruments or documents 
necessary, advisable or appropriate to evidence any of the transactions specified 
above or contemplated hereby and on behalf of the Limited Liability Company 
to exercise Limited Liability Company rights and perfonn Limited Liability 
Company obligations under· any such agreements, contracts, instruments or 
documents; 

{f) To exercise for and on behalf of the Limited Liability Company all the General 
Powers granted by law to the Limited Liability Company; 

(g) To take such other action as the Management deems necessary and appropriate 
to carry out the purposes of the Limited Liability Company or this Agreement; 
and 

(h) Manager shall not pledge, mortgage, sell or transfer any assets of the Limited 
Liability Company without the affirmative vote of at least ninety percent in 
Interest of the Members. 

Section 03 Removal. 

Subject to Article IX hereof: The Managers may be removed or discharged by the 
Members whenever in their judgment the best interests of the Limited Liability Company would be 
served thereby upon the affinnative vote of ninety percent in Interest of the Members. 

Article V. 
MEMBERSHIP INTEREST 

Section 01 Contribution to Capital .. 
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The Member contributions to the capital of the Limited Liability Company · 
whol~y or partly, by cash, by personal property, or by real property, or servic 
unammous cons_ent of the Members, other forms of contributions to capital of a J 
company authonzed by law may he authorized or approved. Upon receipt of the to 
contribution to capital, the contribution shall be .declared and taken to be full paid __ 
further call, nor shall the holder thereof be liable for any further payments on account of that 
contribution. Members may be subject to additional contributions to capital as determined by the 
unanimous approval of Members. 

Section 02 Transfer or Assignment of Membership Interest. 

A Member's interest in the Limited Liability Company is personal property. Except as 
otherwise provided in this Agreement:, a Member's interest may be transferred or assigned. If the 
other (non-transferring) Members of the Limited Liability Company other than the Member 
proposing to dispose of his/her interest do not approve of the proposed transfer or assignment by 
unanimous written consent, the transferee of the Member's interest has no right to participate in the 
management of the business and affairs of the Limited Liability Company or to become a member. 
The transferee is only entitled to receive the share of profits or other compensation by way of 
income, and the return of contributions, to which that Member would otherwise be entitled. 

A Substituted Member is a person admitted to all the rights of a Member who has died or 
has assigned his/her interest in the Limited Liability Company with the app~oval of all the 
Members of the Limited Liability Company by the affirmative vote of at least ninety percent in 
Interest of the members. The Substituted Member shall have all the rights and powers and is subject 
to all the restrictions and liabilities of his/her assignor. 

Section 3. 
Price. 

Right of First Refusal for Sales of Interests by Members. Payment of Purchase 

The payment of the purchase price shall be in cash or, if non-cash consideration is used, it 
shall be subject to this Article V, Section 3 and Section 4 .. 

Section 4. Purchase or Sell Right among Members. 

In the event that a Member is willing to purchase the Remaining Member's Interest in the Company 
then the procedures and terms of Section 4.2 shall apply. 

Section 4.1 Definitions 

Offering Member means the member who offers to purchase the Membership lnterest(s) of the 
Remaining Member(s}. "Remaining Members" means the Members who received an offer (from 
Offering Member} to sell their shares. 
"COP" means "cost of purchasen as it specified in the escrow closing statement at the time of 
purchase of each property owned by the Company. 
"Seller'' means the Member that accepts the offer to sell his or its Membership Interest. 
"FMV" means "fair market value" obtained as specified in section 4.2 

Section 4.2 Purchase or Sell Procedure. 
Any Member ("Offering Member") may give notice to the Remaining Member(s) that he or it 

is ready, willing and able to purchase the Remaining Members' Interests for a price the Offering 
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Member thinks is the fair market value. The terms to be all cash and close escrow within 30 days of 
the acceptance. 

If the offered price is not acceptable to the Remaining Member(s), within 30 days of 
receiving the offer, the Remaining Members (or any of them) can request to establish FMV based on 
the following procedure. The Remaining· Member(s) must provide the Offering Member the 
complete information of 2 MIA appraisers. The Offering Member must pick one of the appraisers to 
appraise the property and furnish a copy to all Members. The Offering Member also must provide 
the Remaining Members with the complete information of 2 MIA approved appraisers. The 
Remaining Members must pick one of the appraisers to appraise the property and furnish a copy to 
all Members. The medium of these 2 appraisals constitute the fair market value of the property 
which is called (FMV). 

The Offering Member has the option to offer to purchase the Remaining Member's share at FMV as 
· determined by Section 4.2,, based on the following formula. 

(FMV - COP) x 0.5 plus capital contribution of the Remaining Member(s) at the time of purchasing the 
property minus prorated liabilities. 

The Remaining Mernber(s) shall have 30 days within which to respond in writing to the Offering Member by 
either 

(i) Accepting the Offering Member's purchase offer, or, 
(ii) Rejecting the purchase offer and making a counteroffer to purchase the interest of the 

Offering Member based upon the same fair market value (FMV) according to the following 
formula. · 

(FMV - COP) x0.5 +capital contribution of the Offering Mernber(s) at the time of purchasing the 
property minus prorated liabilities. 

The specific intent of this provision is that once the Offering Member presented his or its offer to the 
Remaining Members, then the Remaining Members shall either sell or buy at the same offered price (or 
FMV if appraisal is invoked) and according to the procedure set forth in Section 4.. In the case that the 
Remaining Member(s) decide to purchase, then Offering Member shall be obligated to sell his or its Member 
Interests to the remaining Member(s). 

Section 4.3 Failure To Respond Constitutes Acceptance. 

Failure by all or any of the Remaining Members to respond to the Offering Member's notice within 
the thirty (30 day) period shall be deemed to constitute an acceptance of the Offering Member. 

Section 5. Return of Contributions to Capital. 

Return to a Member of his/her contribution to capital shall be as detennined and permitted 
by law and this Agreement. 

Section 6. Addition of New Members. 

A new Member may be admitted into the Company only upon consent of at least ninety 
percent in Interest of the Members. The amount of Capital Contribution which must be made by a 
new Member shall be determined by the vote of ·ai1 existing Members. 
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A new Member shall not be deemed admitted into the Company until the Capital 
Contribution required of such person has been made and such person has become a party to this 
agreement. 

DISTRIBUTION OF PROFITS 

Section 03 Qualifications and Conditions. 

The profits of the Limited Liability Company shall be distributed; to the Members, from 
time to time, as pennitted under law and as determined by the Manager, provided however, that all 
distributions shall in accordance with Exhibit i3, attached hereto and incorporated by reference 
herein. · 

Section 04 Record Date. 

The Record Date for determining Members entitled to receive payment of any distribution 
of profits shall be the day in which the Manager adopts the resolution for payment of a distribution 
of profits. Only Members of record on the date so fixed are entitled to receive the distribution 
notwithstanding any transfer or assignment of Member's interests or the return of .contribution to 
capital to the Member after the Record Date fixed as aforesaid, except as otherwise provided by 
law. 

Section 05 Participation in Distribution of Profit. 

Each Member's participation in the distribution shall be in accordance with Exhibit B, 
subject to the Tax Provisions set forth in Exhibit.A. 

Section 06 Limitation on the Amount of Any Distribution of Profit. 

In no event shall any distribution of profit result in the assets of the Limited Liability 
Company being less than all the liabilities of the Limited Liability Company, on the Record Date, 
excluding liabilities to Members on account of their contributions to capital or be in excess of that 
pennitted by law. 

Section 07 Date of Payment of Distribution of Profit. 

Unless another time is specified by the applicable law, the payment of distributions of profit 
shall be within thirty (30) days of after the Record Date. 

Article VI. 
ISSUANCE OF MEMBERSHIP INTEREST CERTIFICATES 

Section 01 Issuance of Certificate of Interest. 
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The interest of each Member in the Company shall be represented by a Certificate of 
Interest (also referred to as the Certificate of Membership Interest or the Certificate). Upon the 
execution of this Agreement and the payment of a Capital Contribution by the Member, the 
Management shall cause the Company to issue one or more Certificates in the name of the Member 
certifying that he/she/it is the recor~ holder of the Membership Interest set forth therein. 

Section 02 Transfer of Certificate of Interest. 

A Membership Interest which is transferred in accordance with the terms of Section 2 of 
Article V of this Agreement shall be transferable on the books of the Company by the record holder 
thereof in person or by such record holder's duly authorized attorney, but, except as provided in 
Section 3 of this Article with respect to lost,. stolen or destroyed certificates, no transfer of a 
Membership Interest shall be entered until the previously issued Certificate representing such 
Interest shall have been surrendered to the Company and cancelled and a replacement Certificate 
issued to the assignee of such Interest in accordance with such procedures as the Management may 
establish. The management shall issue to the transferring Member a new Certificate representing 
the Membership Interest not being transferred by the Member, in the event such Member only 
transferred some, but not all, of the Interest represented by the original Certificate. Except as 
otherwise required by law, the Company shall be entitled to treat the record holder of a 
Membership Interest Certificate on its books as the O'\\'Iler thereof for all purposes regardless of any 
notice or lmowledge to the contrary, 

Section 03 Lost, Stolen or Destroyed Certificates. 

The Company shall issue a new Membership Interest Certificate in place of any 
Membership Interest Certificate previously issued if the record holder of the Certificate: 

(a) makes proof by affidavit, in form and substance satisfactory to the Management, 
that a previously issued Certificate has been lost, destroyed or stolen; 

(b) requests the issuance of a new Certificate before the Company has notice that the 
Certificate has been acquired by a purchaser for value in good faith and without 
notice of an adverse claim; 

(c) Satisfies any other reasonable requirements imposed by the Management. 

If a Member fails to notify the Company within a reasonable time after it has notice of the 
loss, destruction or theft of a Membership Interest Certificate, and a transfer of the Interest 
represented by the Certificate is registered before receiving such notification, the Company shall 
have no liability with respect to any claim against the Company for such transfer or for a new 
Certificate. 

Article VU. 
AMENDMENTS 

Section 01 Amendment of Articles of Organization. 
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Notwithstanding any provision to the contrary in the Articles of Organization or this 
Agreement, but subject to Article IX hereof, in no event shall the Articles of Organization be 
amended without the vote of Members representing at least ninety percent (90%) of the Members 
Interests. 

Section 02 Amendment, Etc. of Operating Agreement. 

This Agreement may be adopted, altered, amended or repealed and a new Operating 
· Agreement may be adopted by at least ninety percent in Interest of the Members, subject to Article 
IX. 

Article VIII. 
COVENANTS WITH RESPECT TO, INDEBTEDNESS, 

OPERATIONS, AND FUNDAMENTAL CHANGES 

The provisions of this Article IX and its Sections and Subsections shall control and 
supercede any contrary or conflicting provisions contained in other Articles in this Agreement or in 
the Company's Articles of Organization or any other organizational document of the Company. 

Section 01 Title to Company Property. 

All property owned by the Company shall be owned by the Company as an entity and, 
insofar as permitted by applicable law, no Member shall have any ownership interest in any 
Company property in its individual name or right, and each member's interest in the Company shall 
be personal property for all purposes for that member. 

Section 02 Effect of Bankruptcy, Death or Incompetency of a Member. 

The bankruptcy, death, dissolution, liquidation, termination or adjudication of 
incompetency of a Member shall not cause the termination or dissolution of the Company and the 
business of the Company shall continue. Upon any such occurrence, the trustee, receiver, executor, 
administrator, committee, guardian or conservator of such Member shall have all the rights of such 
Member for the purpose of settling or managing its estate or property, subject to satisfying 
conditions precedent to the admission of such assignee as a substitute member .. The transfer by 

. such trustee, receiver, executor, administrator, committee, guardian or conservator of any Company 
interest shall be subject to all of the restrictions hereunder to which such transfer would have been 
subject if such transfer had been made by such bankrupt, deceased, dissolved, liquidated, 
terminated or incompetent member. 
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Article X. 
MISCELLANEOUS 

a. Fiscal Year. 

The Members shall have the paramount power to fix, and from time to time, to change, the 
Fiscal Year of the Limited Liability Company. In the absence of action by the Members, the fiscal 
year of the Limited Liability Company shall be on a calendar year basis and end each year on 
December 31 until such time, if any, as the Fiscal Year shall be changed by the Members, and 
approved by Internal Revenue service and the State of Formation. 

b. Financial Statements; Statements of Account. 

Within ninety (90) business days after the end of each Fiscal Year, the Manager shall send 
to each Member who was a Member in the Limited Liability Company at any time during the 
Fiscal Year then ended an unaudited statement of assets, liabilities and Contributions To Capital as 
of the end of such Fiscal Year and related unaudited statements of income or loss and changes in 
assets, liabilities and Contributions to Capital. Within forty, five ( 45) days after each fiscal quarter 
of the Limited Liability Company, the Manager shall mail or otherwise deliver to each Member an 
unaudited report providing narrative and summary fmancial information with respect to the Limited 
Liability Company. Annually, the Manager shall cause appropriate federal and applicable state tax 
returns to be prepared and filed. The Manager shall mail or otherwise deliver to each Member who 
was a Member in the Limited Liability Company at any time during the Fiscal Year a copy of the 
tax return, including all schedules thereto. The Manager may extend such time period in its sole 
discretion if additional time is necessary to furnish complete and accurate information pursuant to 
this Section. Any Member or Manager shall the right to inspect all of the books and records of the 
Company, including tax filings, property management reports, bank statements, cancelled checks, 
invoices, purchase orders, check ledgers, savings accounts, investment accounts, and checkbooks, 
whether electronic or paper, provided such Member complies with Article II, Sectiori 4. 

c. Events Requiring Dissolution. 

The following events shall require di~solution winding up the affairs of the Limited 
Liability Company: 

1. When the period fixed for the duration of the Limited Liability Company 
expires as specified in the Articles of Organization. 

~0 - . 
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d. Choice of Law. 

IN ALL RESPECTS THIS AGREEMENT SHALL BE GOVERNED AND CONSTRUED 
IN ACCORDANCE WITH THE LAWS OF ·THE STATE OF NEVADA INCLUDING ALL 
MATTERS OF CONSTRUCTION, VALIDITY, PERFORMANCE AND THE RIGHTS AND 
INTERESTS OF THE PARTIES UNDER THIS AGREEMENT WITHOUT REGARD TO THE 
PRINCIPLES GOVERNING CONFLICTS OF LAWS, UNLESS OTHERWISE PROVIDED BY 
WRJTTEN AGREEMENT. 

e. Severability. 

If any of the provisions of this Agreement shall contravene or be held invalid or 
unenforceable, the affected provision or provisions of this Agreement shall be construed or 
restricted in its or their application only to the extent necessary to permit the rights, interest, duties 
and obligations of the parties hereto to be enforced according to the purpose and intent of this 
Agreement and in conformance with the applicable law or laws. 

f. Successors and Assigns. 

Except as otherwise provided, this Agreement shall be binding upon and inure to the benefit 
of the parties and their legal representative, heirs, administrators, executors and assigns. 

g. Non-waiYer. 

No provision of this Agreement shall be deemed to have been waived unless such waiver is 
contained in a written notice given to the party claiming such waiver has occurred, provided that no 
such waiver shall be deemed to be a waiver of any other or further obligation or liability of the 
party or parties in whose favor the waiver was given. 

h. Captions. 

Captions contained in this Agreement are inserted only as a matter of convenience and in no 
way define, limit or extend the scope or intent of this Agreement or any provision hereof. 

i. Counterparts. 

This Agreement may be executed in several counterparts, each of which shall be deemed an 
original but all of which shall constitute one and the same instrument. It shall not be necessary for 
all Members to execute the same counterpart hereof. 

j. Definition of Words. 

Wherever in this agreement the term he/she is used, it shall be construed to mean also it's as 
pertains to a corporation member. 

k. Membership. 
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A corporation, partnership, limited liability company, limited liability partnership or 
individual may be a Member of this Limited Liability Company. 

I. Tax Provisions. 

The provisions of Exhibit A, attached hereto are incorporated by reference as if fully 
rewritten herein. 

ARTICLE XI 
INDEMNIFICATION AND INSURANCE 

Section 1. Indemnification: Proceeding Other than by Company. The Company may 
indemnify any person who was or is a party or is threatened to be made a party to any threatened, 
pending or completed action, suit or proceeding, whether civil, criminal, administrative or 
investigative, except an action by or in the right of the Company, by reason of the fact that he or 
she is or was a Manager, Member, officer, employee or agent of the Company, or is or was serving 
at the request of the Company as a manager, member, shareholder, director, officer, partner, trustee, 
employee or agent of any other Person, joint venture, trust or other enterprise, against expenses, 
including attorneys' fees, judgments, fines and amounts paid in settlement actually and reasonably 
incurred by him or her in connection with the action, suit or proceeding ifhe or she.acted in good 
faith and in a manner which he or she reasonably believed to be in or not opposed to the best 
interests of the Company, and, with respect to any criminal action or proceeding, had no reasonable 
cause to believe his or her conduct was unlawful. The termination of any action, suit or proceeding 
by judgment, order, settlement, conviction, or upon a plea of no lo contendere or its equivalent, does 
not, of itself, create a presumption that the person did not act in good faith and in a manner which 
he or she reasonably believed to be in or not opppsed to the best interests of the Company> and that, 
with respect to any criminal action or proceeding, he or she had reasonable cause to believe that his 
or her conduct was unlawful. 

Section 2. Indemnification: Proceeding by Company. The Company may indemnify any 
person who was or is a party or is threatened to be made a party to any threatened, pending or 
completed action or suit by or in the right of the Company to procure a judgment in its favor by 
reason of the fact that he or she is or was a Manager, Member, officer, employee or agent of the 
Company, or is or was serving at the request of the Company as a manager, member, shareholder, 
director, officer, partner, trustee, employee or agent of any other Person, joint venture, trust or other 
enterprise against expenses, including amounts paid in settlement and attorneys' fees actually and 
reasonably incurred by him or her in connection with the defense or settlement of the action or suit 
if he or she acted in good faith and in a manner which he or she reasonably believed to be in or not 
opposed to the best interests of the Company. Indemnification may not be made for any claim, 
issue or matter as to which such a person has been adjudged by a court of competent jurisdiction, 
after exhaustion of all appeals there from, to be liable to the Company or for amounts paid in 
settlement to the Company, unless and only to the extent that the court in which the action or suit 
was brought or other court of competent jurisdiction determines upon application that in view of all 
the circumstances of the case, the person is fairly and reasonably entitled to indemnity for such 
expenses as the court deems proper. 
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Section 3. Mandatorv Indemnification. To the extent that a Manager, Member, officer, 
employee or agent of the Company has been successful on the merits or otherwise in defense of any 
action, suit or proceeding described in Article XI, Sections 1 and 2, or in defense of any claim, 
issue or matter therein, he or she must be indemziified by the Company against expe~ses, including 
attorneys' fees, actually and reasonably incurred by him or her in connection with the defense. 

Section 4. Authorization of Indemnification. Any indemnification under Article XI, Sections 
1 and 2, unless ordered by a court or advanced pursuant to Section 5, may be made by the 
Company only as authorized in the specific case upon a determination that indemnification of the 
Manager, Member, officer, employee or agent is proper in the circumstances. The determination 
must be made by a majority of the Members if t4e person seeking indemnity is not a majority 
owner of the Member Interests or by independent legal counsel selected by the Man~er in a 
written opinion. 

Section 5. Mandatory Advancement of Expenses. The expenses of Managers, Members and 
officers incurred in defending a civil or criminal action, suit or proceeding must be paid by the 
Company as they are incurred and in advance of the final disposition of the action, suit or 
proceeding, upon receipt of an undertaking by or on behalf of the Manager, Member or officer to 
repay the amount if it is ultimately determined by a court of competent jurisdiction that he or she is 
not entitled to be indemnified by the Company. The provisions of this Section 5 do not affect any 
rights to advancement of expenses to which personnel of the Company other than Managers, 
Members or officers may be entitled under any contract or otherwise. 

Section 6. Effect and Continuation. The indemnification and advancement of expenses 
authorized in or ordered by a court pursuant to Article XI, Sections 1 -5, inclusive: 

(A) Does not exclude any other rights to which a person seeking indemnification or advancement 
of expenses may be entitled under the Articles of Organization or any limited liability company 
agreement, vote of Members or disinterested Managers, if any, or otherwise, for either an action in 
his or her official capacity or an action in another capacity while holding his or her office, except 
that indemnification, unless ordered by a court pursuant to Article XI, Section 2 or for the 
advancement of expenses made pursuant to Section Article XI, may not be made to or on behalf of 
any Member, Manager or officer if a final adjudication establishes that his or her acts or omissions 
involved intentional misconduct, fraud or a kno'\\iing violation of the law and was material to the 
cause of action. 

(B) Continues for a person who has ceased to be a Member, Manager, officer, employee or agent 
and inures to the benefit of his or her heirs, executors and administrators. 

(C) Notice of Indemnification and Advancement. Any indemnification of, or advancement of 
expenses to, a Manager, Member, officer, employee or agent of the Company in accordance with 
this Article XI, if arising out of a proceeding by or on behalf of the Company, shall be reported in 
writing to the Members with or before the notice. of the next Members' meeting. 

CD) Repeal or Modification. Any repeal or modification of this Article XI by the Members of the 
Company shall not adversely affect any right of a Manager, Member, officer, employee or agent of 
the Company existing hereunder at the time of such repeal or modification. 
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ARTICLE XII 
INVESTMENT REPRESENTATIONS; PRIVATE OFFERING EXEMPTION 

Each Member, by his or its execution of this Agreement, hereby represents and warrants to, and 
agrees with, the Managers, the other Members and the Company as follows: 

Section 1. Pre-existing RelationshiI? or Experience. (i) Such Member has a preexisting 
personal or business relationship with the Company or one or more of its officers or control persons 
or (ii) by reason of his or its business or financial experience, or by reason of the business or 
financial experience of his or its financial advisor who is unaffiliated with and who is not 
compensated, directly or indirectly, by the Company or any affiliate or selling agent of the 
Company, such Member is capable of evaluating the risks and merits of an investment in the 
Company and of protecting his or its own interests in connection with this investment. 

Section 2. No Advertising. Such Member has not seen, received, been presented with or been 
solicited by any leaflet, public promotional meeting, newspaper or magazine article or 
advertisement, radio or television advertisement, or any other form of advertising or general 
solicitation with respect to the offer or sale of Interests in the Company. 

Section 3. Investment Intent. Such Member is acquiring the Interest for investment purposes 
for his or its own account only and not with a view to or for sale in connection with any distribution 
of all or any part of the Interest. 

Section 4. Economic Risk. Such Member is financially able to bear the economic risk of his or 
its investment in the Company, including the total loss thereof. 

Section 5. No Registration of Units Such Member acknowledges that the Interests have not 
been registered under the Securities Act of 1933, as amended (the "Securities Act"), or qualified 
under any state securities law or under the laws of any other jurisdiction, in reliance, in part, on 
such Member's representations, warranties and agreements herein. 

Section 6. No Obligation to Register. Such Member represents, warrants and agrees that the 
Company and the Managers are under no obligation to register or qualify the Interests under the 
Securities Act or under any state securities law or under the laws of any other jurisdiction, or to 
assist such Member in complying with any exemption from registration and qualification. 

Section 7. No Disposition in Violation of Law. Without limiting the representations set forth 
above, and without limiting Article 12 of this Agreement, such Member will not make any 
disposition of all or any part of the Interests which will result in the violation by such Member or 
by the Company of the Securities Act or any other applicable securities laws. Without limiting the 
foregoing, each Member agrees not to make any disposition of all or any part of the Interests unless 

·, and until:(A) there is then in effect a registration statement under the Securities Act covering such 
proposed disposition and such disposition is made in accordance' with such registration statement 
and any applicable requirements of state securities laws; or(B) such Member has notified the 
Company of the proposed disposition and has furnished the Company with a detailed statement of 
the circumstances surrounding the proposed disposition, and if reasonably requested by the 
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Managers, such Member has furnished the Company with a written opinion of legal counsel, 
reasonably satisfactory to the Company, that such disposition will not require registration of any 
securities under the Securities Act or the consent of or a pennit from appropriate authorities under 
any applicable state securities law or under the laws of any other jurisdiction. 

Section 8. Financial Estimate and Projections. That it understands that all projections and 
financial or other materials which it may have been furnished are not based on historical operating 
results, because no reliable results exist, and are based only upon estimates and assumptions which 
are subject to future conditions and events which are unpredictable and which may not be relied 
upon in making an investment decision. 

ARTICLE XIII 

Preparation of Agreement. 

Section 1. This Agreement has been prepared by David G. LeGrand, Esq. (the "Law 
Firm"), as legal counsel to the Company, and: 

(A) The Members have been advised by the Law Firm that a conflict of interest 
would exist among the Members and the Company as the· Law Firm is 
representing the Company and not any individual members, and 

(B) The Members have been advised by the Law Firm to seek the advice of 
independent counsel; and 

(C) The Members have been represented by independent counsel or have had the 
opportunity to seek such representation; and 

(D) The Law Finn has not given any advice or made any representations to the 
Members with respect to any consequences of this Agreement; and 

(E) The Members have been advised that the terms and provisions of this 
Agreement may have tax consequences and the Members have been advised 
by the Law Firm to seek in~ependent counsel with respect thereto; and 

(F) The Members have been represented by independent counsel or have had the 
opportunity to seek such representation with respect to the tax and other 
consequences of this Agreement. . 

IN WI1NESS WHEREOF, the undersigned, being the Members of the above-named 
Limited Liability Company, have hereunto executed this Agreement as of the Effective Date first 
set forth above. 
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Member: 

Shawn Bidsal, Member 

CLA Properties, LLC 

by~~ 
Benjamin Golshani, Manager 

Manager/Management: 

Shawn Bidsal, M"""iiiager 

~L_:_, 
Benjamin Golshami, Manager 
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TAX PROVISIONS 
EXHIBIT A 

1.1 Capital Accounts. 

4.1.1 A single Capital Account shall be maintained for each Member (regardless 
of the class of Interests owned by such Member and regardless of the time or 
manner in which such Interests were acquired) in accordance with the capital 
accounting rules of Section 704(b) of the Code, and the regulations there 
under (including without limitation Section 1.704-l(b)(2)(iv) of the Income 
Tax Regulations). In general, under such rules, a Member's Capital Account 
shall be: · 

4 .1.1.1 increased by (i) the amount of money contributed by the 
Member to the Company (including the amount of any Company 
liabilities that are assumed by such Member other than in connection 
with distribution of Company property), (ii) the fair market value of 
property contributed by the Member to the Company (net of 
liabilities secured by such contributed property that under Section 
752 of the Code the Company is considered to assum~ or take subject 
to), and (iii) allocations to the Member of Company income and gain 
(or item thereof), including income and gain exempt from tax; and 

4.1.1.2 decreased by (i) the amount of money distributed to the 
Member by the Company (including the amount of such Member's 
individual liabilities that are assumed by the Company other than in 
connection with contribution of property to the Company), (ii) the 
fair market value of property distributed to the Member by the 
Company (net of liabilities secured by such distributed property that 
under Section 752 of the Code such Member is considered to assume 
or take subject to), (iii) allocations to the Member of expenditures of 
the Company not deductible in computing its taxable income and not 
properly chargeable to capital account, and (iv) allocations to the 
Member of Comp~y loss and deduction (or item thereof). 

4.1.2 Where Section 704( c) of the Code applies to Company property or where 
Company property is revalued pursuant to paragraph (b)(2)(iv)(t) of Section 
1.704"1 of the Income Tax Regulations, each Member's Capital Account 
shall be adjusted in accordance with paragraph (b)(2)(iv)(g) of Section 
1.704-1 of the Income Tax Regulations as to allocations to the Members of 
depreciation, depletion, amortization and gain or loss, as computed for book 
purposes with respect to such property. 

4.1.3 When Company property is distributed in kind (whether in connection with 
liquidation and dissolution or otherwise), the Capital Accounts of the 
Members shall first be adjusted to reflect the manner in which the unrealized 
income, gain, loss and deduction inherent in such property (that has not been 
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reflected in the Capital Account previously) would be allocated among the 
Members if there were a taxable disposition of such property for the fair 
market value of such property (taking into account Section 7701 {g) of the 
Code) on the date of distribution. · 

4.1.4 The Members shall direct the Company's accountants to make all necessary 
adjustments in each Member's Capital Account as required by the capital 
accounting rules of Section 704(b) of the Code and the regulations there 
under. 

5 

ALLOCATION OF PROFITS AND LOSSES; TAX AND ACCOUNTING MATTERS 

5.1 Allocations. Each Member's distributive share of income, gain, loss, deduction or credit (or items 
thereof) of the Company as shovm on the annual federal income tax return prepared by 
the Company's accountants or as finally determined by the United States Internal 
Revenue Service or the courts, and as modified by the capital accounting rules of 
Section 704(b) of the Code and the Iricome Tax Regulations there under, as 
implemented by Section 8.5 hereof, as applicable, shall be determined~ follows: 

5.1.1 Allocations. Except as otherwise provided in this Section 1.1: 

5. l .1.1 items of income, gain, loss, deduction or credit (or items 
thereof) shall be allocated among the members in proportion to their 
Percentage Interests as set forth in Exhibit "B", subject to the 
Preferred Allocation schedule contained in Exhibit "B", except that 
items of loss or deduction allocated to any Member puisuant to this 
Section 2.1 with respect to any taxable year shall not exceed the 
maximum amount of such items that can be so allocated without 
causing such Member to have a deficit balance in his or its Capital 
Account at the end of such year, computed in accordance with the 
rules of paragraph (b)(2)(ii)( d) of Section 1.704-1 of the Income Tax 
Regulations. Any such items ofloss or deduction in excess of the 
limitation set forth. in the preceding sentence shall be ~located as 
follows and in the following order of priority: 

5. l .1.1.1 first, to those Members who would not be subject to 
such limitation, in proportion to their Percentage Interests, 
subject to the Preferred Allocation schedule contained in 
Exhibit "B"; and 

5 .1.1.1.2 Second: any remaining amount to the Members in the 
manner required by the Code and Income Tax 
Regulations. 

Subject to the provisions of subsections 2.1.2-2.1.11, inclusive, of this 
Agreement, the items specified in this Section 1.1 shall be allocated to the 
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Members as necessary to eliminate any deficit Capital Account balances and 
thereafter to bring the relati.onship among the Members' positive Capital 
Account balances in accord with their pro rata interests. 

5.1.2 Allocations With Respect to Property Solely for tax purposes, in determining 
each Member's allocable share of the taxable income or loss of the Company, 
depreciation, depletion, amortization and gain or loss with respect to any 
contributed property, or with respect to revalued property where the 
Company1s property is revalued pursuant to paragraph (b)(2)(iv)(f) of 
Section 1. 704-1 of the Income Tax Regulations, shall be allocated to the 
Members in the manner (as to revaluations, in the same manner as) provided 
in Section 704( c) of the Code. The allocation shall take into account, to the 
full extent required or permitted by the Code, the difference between the 
adjusted basis of the property to the Member contributing it (or, with respect 
to property which has been revalued, the adjusted basis of the property to the 
Company) and the fair market value of the property determined by the 
Members at the time of its contribution or revaluation, as the case may be. 

5.1.3 Minimum Gain Chargeback Notwithstanding anything to the contrary in this 
Section 2.1, if there is a net decrease in Company Minimum Gain or 
Company Nonrecourse Debt Minimum Gain (as such terms are defined in 
Sections l. 704-2(b) and 1. 704-2(i)(2) of the Income Tax Regulations, but 
substituting the term 11Company11 for the term "Partnership11 as the context 
requires) during a Company taxable year, then each Member shall be 
allocated items of Company income and gain for such year (and, if 
necessary, for subsequent years) in the manner provided in Section 1.704-2 
of the Income Tax Regulations. This provision is intended to be a "minimum 
gain chargeback11 within the meaning of Sections 1.704-2(f) and l.704-
2(i)(4) of the Income Tax Regulations and shall be interpreted and 
implemented as therein provided. 

5.1.4 Qualified Income Offset. Subject to the provisions of subsection 2.1.3, but 
otherwise notwithstanding anything to the contrary in this Section 2.1, if any 
Member's Capital Account has a deficit balance in excess of such Member's 
obligation to restore his or its Capital Account balance, computed in 
accordance with the rules of paragraph (b)(2)(ii)(d) of Section 1.704-1 of the 
Income Tax Regulations, then sufficient amounts of income and gain 
(consisting of a pro rata portion of each item of Company income, including 
gross income, and gain for such year) shall be allocated to such Member in 
an amount and manner sufficient to eliminate such deficit as quickly as 
possible. This provision is intended to be a "qualified income offset" within 
the meaning of Section 1.704-l(b)(2)(ii)(d) of the Income Tax Regulations 
and shall be interpreted and implemented as therein provided. · 

5.1.5 Depreciation Recapture. Subject to the provisions of Section 704(c) of the 
Code and subsections 2.1.2 - 2.1.4, inclusive, of this Agreement, gain 
recognized (or deemed recognized under the provisions hereof) upon the sale 
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or other disposition of Company property, which is subject to depreciation 
recapture, shall be allocated to the Member who was entitled to deduct such 
depreciation. 

5 .1. 6 Loans If and to the extent any Member is deemed to recognize income as a 
result of any loans pursuant to the rules of Sections 1272, 1273, 1274, 7872 
or 482 of the Code, or any similar provision now or hereafter in effect, any 
corresponding resulting deduction of the Company shall be allocated to the 
Member who is charged with the income. Subject to the provisions of 
Section 704(c) of the Code and subsections 2.1.2-2.1.4, inclusive, of this 
Agreement, if and to the extent the Company is deemed to recognize income 
as a result of any loans pursuant to the rules of Sections 1272, 1273, 1274, 
7872 or 482 of the Code, or any similar provision now or hereafter in effect, 
such income shall be allocated to the Member who is entitled to any 
corresponding resulting deduction. 

5.1. 7 Tax Credits Tax credits shall generally be allocated according to Section 
l.704-l(b)(4)(ii) of the Income Tax Regulations or as otherwise provided by 
law. Investment tax credits with respect to any property shall be allocated to 
the Members pro rata in accordance with the manner in which Company 
profits are allocated to the Members under subsection 2.1.l hereof, as of the 
time such property is placed in service. Recapture of any investment tax 
credit required by Section 4 7 of the Code shall be allocated to the Members 
in the same proportion in which such investment tax credit was allocated. 

5.1.8 Change of Pro Rata Interests. Except as provided in subsections 2.1.6 and 
2.1. 7 hereof or as otherwise required by law, if the proportionate interests of 
the Members of the Company are changed during any taxable year, all items 
to be allocated to the Members for such entire taxable year shall be prorated 
on the basis of the portion of such taxable year which precedes each such 
change and the portion of such taxable year on and after each such change 
according to the number of days in each such portion, and the items so 
allocated for each such portion shall be allocated to the Members in the 
map.ner in which such items are allocated as provided in section 2.1.1 during 
each such portion of the taxable year in question. 

5.1.9 Effect of Special Allocations on Subsequent Allocations. Any special 
allocation of income or gain pursuant to subsections 2.1.3 or 2.1.4 hereof 
shall be taken into account in computing subsequent allocations of income 
and gain pursuant to this Section 9. I so that the net amount of all such 
allocations to each Member shall, to the extent possible, be equal to the net 
amount that would have been allocated to each such Member pursuant to the 
provisions of this Section 2.1 if such special allocations of income or gain 
under subsection 2.1.3 or 2.1.4 hereof had not occurred. 

5 .1.10 Nonrecourse and Recourse Debt. Items of deduction and loss attributable to 
Member nonrecourse debt within the meaning of Section l.7042(b)(4) of the 
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Income Tax Regulations shall be allocated to the Members bearing the 
economic risk ofloss with·respect to such debt in accordance with Section 
1704-2(i)(l) of the Income Tax Regulations. Items of deduction and loss 
attributable to recourse liabilities of the Company, within the.meaning of 
Section 1.752-2 of the Income Tax Regulations, shall be allocated among the 
Members in accordance with the ratio in which the Members share the 
economic risk of loss for such liabilities. 

5 .1.11 State and Local Items. Items of income, gain, loss, deduction, credit and tax 
preference for state and local income tax purposes shall be allocated to and 
among the Members in a manner consistent with the allocation of such items 
for federal income tax purposes in accordance with the foregoing provisions 
of this Section 2.1. 

5.2 Accounting Matters. The Managers or, if there be no Managers then in office, the Members shall 
cause to be maintained complete books and records accurately reflecting the accounts, 
business and transactions of the Company on a calendar-year basis and using such cash, 
accrual, or hybrid method of accounting as in the judgment of the Manager, 
Management Committee or the Members, as the case may be, is most appropriate; 
provided, however, that books and records with respect to the Company's Capital 
Accounts and allocations of income, gain, loss, deduction or credit (or item thereof) 
shall be kept under U.S. federal income tax accounting principles as applied to 
partnerships. 

5.3 Tax Status and Returns. 

5.3. l Any provision hereof to the contrary notwithstanding, solely for United 
States federal income tax purposes, each of the Members hereby recognizes 
that the Company may be subject to the provisions of Subchapter K of 
Chapter 1 of Subtitle A of the Code; provided, however, the filing of U.S. 
Partnership Returns oflncome shall not be construed to extend the purposes 
of the Company or expand the obligations or liabilities of the Members. 

5.3.2 The Manager(s) shall prepare or cause to be prepared all tax returns and 
statements, if any, that must be filed on behalf of the Company with any 
taxing authority, and shall make timely filing thereof. Within one-hundred 
twenty (120) days after the end of each calendar year, the Manager(s) shall 
prepare or cause to be prepared and delivered to each Member a report 
setting forth in reasonable detail the information with respect to the 
Company during such calendar year reasonably required to enable each 
Member to prepare his or its federal, state and local income tax returns in 
accordance with applicable law then prevailing. 

5.3.3 Unless otherwise provided by the Code or the Income Tax Regulations there 
under, the current Manager(s), or if no Manager(s) shall have been elected, 
the Member holding the largest Percentage Interest, or if the Percentage 
Interests be equal, any Member shall be deemed to be the "Tax Matters 
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Member." The Tax Matters Member shall be the "Tax Matters Partner" for 
U.S. federal income tax ptirposes. 
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EXIIlBITB 

Member's Percentage Interest Member's Capital Contributions 

Shawn Bidsal 50% $ 1,215,000 ____ (30% of capital)_ 

CLA Properties, LLC 50% $ 2,834,250 ___ (70% of capital)_ 

PREFERRED ALLOCATION AND DISTRJBUTION SCHEDULE . 
Cash Distributions from capital transactions shall be distributed per the following method between 
the members of the LLC. Upon any refinancing event, and upon the sale of Company asset, cash is 
distributed according to a "Step-down Allocation." Step-down means that, step-by-step, cash is 
allocated and distributed in the following descending order of priority, until no more cash remains 
to be allocated. The Step-down Allocation is: 

First Step, payment of all current expenses and/or liabilities of the Company; 

Second Step, to pay in full any outstanding loans (unless distribution is the result of a 
refinance) held with financial institutions or any company loans made from Manager(s) or 
Member(s). 

Third Step. to pay each Member an amount sufficient to bring their capital accounts to zero, 
pro rata based upon capital contributions. 

Final Step. After the Third Step above, any remaining net profits or excess cash from sale or 
refinance shall be distributed to the Members fifty percent (50%) to Shawn B!dsal and fifty 
percent (50%) to CLA Properties, LLC. 

Losses shall be allocated according to Capital Accounts. 

Cash Distributions of Profits from operations shall be allocated and distributed fifty percent (50%) 
to Shawn Bidsal and fifty percent (50%) to CLA Properties, LLC 

It is the express intent of the parties that "Cash Distributions of Profits" refers to 
distributions generated from operations resulting in ordinary income in contrast to Cash 
Distributions arising from capital transactions or non-recurring events such as a sale of all 
or a substantial portion of the Company's assets or cash out financing. 
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From: Aimee Cannon
To: Aimee Cannon
Subject: FW: motion for attys fees
Date: Thursday, January 16, 2020 1:59:21 PM

 

From: James E. Shapiro 
Sent: Thursday, December 26, 2019 5:33 PM
To: rod@rtlewin.com
Cc: 'Louis Garfinkel' <LGarfinkel@lgealaw.com>; rda@rtlewin.com; Dan Goodkin
<dgoodkin@goodkinlynch.com>
Subject: RE: motion for attys fees
 
Thanks Rod.
 
A number of weeks ago, I asked you Ben’s calculation on the payoff.  Without that information, we
won’t be able to provide a response to your latest demand.  What is your ETA on that?
 
Also, if you were to file a motion for attorneys fees, you will have to attach a copy of your billing
statements.  Please provide that to me ASAP. 
 
Finally, given the fact that this is a holiday weekend, your demand for a quick turnaround is not very
professional, particularly when you indicated you would have this information to me much earlier. 
 
Sincerely,
 
James E. Shapiro, Esq.
jshapiro@SmithShapiro.com

 
 

From: Rodney T. Lewin <rod@rtlewin.com> 
Sent: Thursday, December 26, 2019 3:01 PM
To: James E. Shapiro <JShapiro@smithshapiro.com>
Cc: 'Louis Garfinkel' <LGarfinkel@lgealaw.com>; ben@claproperties.com; rda@rtlewin.com
Subject: motion for attys fees
Importance: High
 
James,
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We have calculated the time spent in the State court proceeding to confirm (or vacate).  The
total charges for both Louis’ firm and ours is (not counting December time to prepare motion
some of which we have already incurred and which we would waive if agreement can be
reached) is $67,922.35. 
 
We need a quick response because it is our understanding that there are only a few more days
within which for us to move for those fees.  So unless you can agree by Monday the 30th at
the latest we will have no alternative but to move for those fees, and once again the time
spent on such motion is compensable.
 
Please advise.
 
Thanks.
 
Rodney T. Lewin
Law Offices of Rodney T. Lewin, APC
8665 Wilshire Blvd
Suite 210
Beverly Hills, California
90211-2931
Tele: 310-659-6771
Fax: 310-659-7354
E-Mail: rod@rtlewin.com

CONFIDENTIAL COMMUNICATIONS
This e-mail is covered by the Electronic Communications Privacy Act, 18 U.S.C. §§ 2510-2521 and is
legally privileged. This e-mail message and any files transmitted with it may also  be subject to the
attorney-client privilege and attorney work-product doctrine, and contain confidential information
intended only for the person(s) to whom this e-mail message is addressed. If you have received this
e-mail message in error, please notify the sender immediately by electronic mail
(rod@rtlewin.com)  and destroy the original message without making a copy. Thank you.
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DISTRICT COURT
CLARK COUNTY, NEVADA

A-19-795188-P

Other Civil Filings (Petition) September 10, 2019COURT MINUTES

A-19-795188-P In the Matter of the Petition of  
CLA Properties LLC

September 10, 2019 09:00 AM All Pending Motions (9/10/2019)

HEARD BY: 

COURT CLERK:

COURTROOM: Kishner, Joanna S.

Botzenhart, Susan

RJC Courtroom 12B

JOURNAL ENTRIES

PETITION FOR CONFIRMATION OF ARBITRATION AWARD AND ENTRY OF 
JUDGMENT...RESPONDENT'S OPPOSITION TO CLA'S PETITION FOR CONFIRMATION 
OF ARBITRATION AWARD AND ENTRY OF JUDGMENT AND COUNTERPETITION TO 
VACATE ARBITRATION AWARD

Court noted non-compliance with EDCR 2.20 (g) and EDCR 7.26 having occurred by counsel, 
due to courtesy copies of pleadings not having been provided by counsel to the Court, as 
required.   Mr. Garfinkel acknowledged the non-compliance; and apologized to the Court for 
not providing courtesy copies in a timely manner.   Court reminded the parties everybody 
needs to comply with the rules.   Statements by counsel as to the conversation made to the 
law clerk by himself regarding his experience and views on courtesy copy requirements, prior 
to today's hearing.    Court provided an analysis on the rules and requirements.    Mr. Garfinkel 
requested to continue the hearing, to provide exhibits to the Court, and to set a new date on 
the matter; and argued in support of relief requested.   Mr. Garfinkel apologized to opposing 
counsel for having him come down for the hearing today.    Mr. Shapiro made no objection.    
Discussions as to this matter having been heavily litigated at arbitration.    Matter OFF 
CALENDAR, as parties agreed to not proceed forward today with the hearing, and will get a 
new date to have the matter set on calendar.   Counsel for Petitioner to provide exhibits to the 
Court within 5 days before such scheduled hearing.

PARTIES PRESENT:
James E. Shapiro Attorney for Respondent

Louis   E. Garfinkel Attorney for Petitioner

RECORDER: Harrell, Sandra

REPORTER:

Page 1 of 1Printed Date: 9/12/2019 September 10, 2019Minutes Date:

Prepared by: Susan Botzenhart
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Case Number: A-19-795188-P

Electronically Filed
1/27/2020 9:16 AM
Steven D. Grierson
CLERK OF THE COURT
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Case Number: A-19-795188-P

Electronically Filed
1/27/2020 9:21 AM
Steven D. Grierson
CLERK OF THE COURT
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RTRAN 

 

 

 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
 
 
IN THE MATTER OF THE PETITION 
OF: 
 
 
CLA PROPERTIES LLC 
 
                     
                   

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 

 
 
  CASE#:  A-19-795188-P 
 
  DEPT.  XXXI 
 
 
 

 
BEFORE THE HONORABLE JOANNA S. KISHNER 

DISTRICT COURT JUDGE 
TUESDAY, FEBRUARY 4, 2020 

 
RECORDER’S TRANSCRIPT OF PETITIONER CLA PROPERTIES, 

LLC'S MOTION FOR ATTORNEY'S FEES AND COSTS 
 
 
 

APPEARANCES: 
 

 

For the Petitioner: LOUIS E. GARFINKEL, ESQ. 
 

For the Respondent: JAMES E. SHAPIRO, ESQ. 
 
 

 
 
 
 
 
 
 

RECORDED BY:  SANDRA HARRELL, COURT RECORDER 

Case Number: A-19-795188-P

Electronically Filed
2/13/2020 3:16 PM
Steven D. Grierson
CLERK OF THE COURT
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Las Vegas, Nevada, Tuesday, February 4, 2020 

 

[Case called at 10:09 A.M.] 

THE COURT:  Okay.  I'm going to call in order.  CLA 

Properties is first in numeric order, 795188, and that's page 6,10:00, CLA 

Properties.  Thank you so much.   

MR. GARFINKEL:  Good morning, Your Honor.  Louis 

Garfinkel on behalf of CLA Properties, LLC. 

MR. SHAPIRO:  Good morning, Your Honor.  Jim Shapiro on 

behalf of Shawn Bidsal. 

THE COURT:  Okay.  So the Court's understanding this is a 

separate motion -- a separate order on attorney's fees and cost, which is 

pending before the Court.  The Court has the Petitioner's CLA Properties 

motion for attorney's fees and costs, and I have the oppositions, thereto.  

Thank you for the courtesy copies that we got from all of the parties.   

Okay.  So we've got the operating agreement, you've got the 

NRS provisions.  I was going to break it down, do attorney's fees first, 

and then costs, rather than arguing them both together, if that meets 

ya'lls needs. 

MR. GARFINKEL:  Sure, Your Honor.  

THE COURT:  So go ahead on the attorney's fees. 

MR. GARFINKEL:  Your Honor, let me ask something, are 

there certain -- would it be helpful to you if I sort of did a bid of 

chronology because of the federal case and then also this particular 

case? 
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THE COURT:  You jumped to the heart of the question the 

Court was going to ask, is whether or not actions in the federal court, if 

you're seeking fees here in state court or not? 

MR. GARFINKEL:  Absolutely not, Your Honor.  

THE COURT:  Okay.  That's why I was  -- I need to make --  

MR. GARFINKEL:  Yeah, because Your Honor, I handle --  

THE COURT:  -- question about the -- sorry. 

MR. GARFINKEL:  -- the federal case, all right?  I filed the -- 

after Mr. Bidsal filed his motion to vacate the arbitrator's awarded the 

federal court, I then went ahead and handled the motion to dismiss.  Mr. 

Lewin's office was not really involved in it.  And so after the motion to 

dismiss was granted in federal court by Judge Gordon -- 

THE COURT:  Uh-huh. 

MR. GARFINKEL:  -- I then went ahead and filed a motion for 

attorney's fees in federal court, and I can tell you that the motion was 

based on my work, that's it.  And I was very careful, Your Honor, that 

when we prepared the motion for attorney's fees in this matter -- 

THE COURT:  Uh-huh. 

MR. GARFINKEL:  -- that I went through my bills very 

carefully, and what I did was, was I redacted out -- if you look at my bills 

that are attached to my affidavit, I --  

THE COURT:  Right. 

MR. GARFINKEL:  -- I blackened out everything that had to do 

with the federal case, and I made sure that there was nothing from the 

federal case that was included here, Your Honor.  I knew it was become 
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an issue, so I wanted to make sure that it wasn't an issue, Your Honor.  

THE COURT:  Okay.  Does that -- I could tell you, my two 

questions, my question -- that was one question, and I appreciate there 

may be a difference of opinion, but I will tell you what the Court's two 

questions are. 

MR. GARFINKEL:  Sure. 

THE COURT:  The two questions that are dependent on the 

answer.  That one was going to be having a clear understanding of what 

-- because this case was in arbitration, federal court, state court, and now 

he's got some appellate processes, is to ask the question and to ensure 

the only fee component sought in front of this Court, I'm not saying that 

they are or are not, and I appreciate there's no rule, statute, et cetera, I'm 

just -- 

MR. GARFINKEL:  Sure. 

THE COURT:  -- jumping ahead to the questions that I have, is 

it -- it was only for state court proceedings, and if it was not just for state 

court proceedings, what was the analysis for anything else.  That's the 

first question. 

MR. GARFINKEL:  Yeah. 

THE COURT:  And the second was -- well, actually, it was just 

kind of reverse order was -- since it was argued in the opposition that 

there is no rule, statute, et cetera, and that this is an arbitration act, how  

-- what's the link in for attorney's fees -- 

MR. GARFINKEL:  You got it.  Sure. 

THE COURT:  -- here in state court so --  
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MR. GARFINKEL:  Your Honor, let me ask you something.  Is 

there any issue about the 21 days?  Because --  well --  

MR. SHAPIRO:  There's no issue, Your Honor.  That was my 

error. 

THE COURT:  Yeah. 

MR. SHAPIRO:  It's timely filed. 

MR. GARFINKEL:  Okay. 

THE COURT:  Yeah, I was going to say at the -- okay.  Thank 

you.  Thank you, counsel. 

MR. SHAPIRO:  Thank you, Mr. Shapiro. 

MR. GARFINKEL:  Okay. 

THE CLERK:  Your Honor, I wanted to just disclose I've done 

an internship with Mr. Garfinkel, and his partner, Ira Levine, is my 

godfather.  So I did not realize that's an on case today.  I just know I 

needed to disclose any prior [indiscernible]. 

THE COURT:  Sure.   

MR. SHAPIRO:  I don't have a problem with it, Your Honor.  

THE COURT:  Okay.  Appreciate it.  Thank you for the 

disclosure.  Appreciate it.  Okay. 

MR. SHAPIRO:  Especially since you didn't know that. 

THE CLERK:  I didn't realize it. 

THE COURT:  No, she just came -- 

MR. SHAPIRO:  And I didn't know it either, Your Honor. 

THE CLERK:  No, I didn't realize it was -- 

MR. SHAPIRO:  It's fine.  I don't see that being any problem. 
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THE COURT:  Just to let you know, our wonderful clerk was 

assigned to help us out yesterday afternoon. 

THE CLERK:  Yeah, I just wanted to -- 

THE COURT:  So we've had -- after this calendar -- 

MR. SHAPIRO:  Well, thank you for [indiscernible]. 

MR. GARFINKEL:  You are? 

THE CLERK:  Ira Levine's goddaughter.  I did an internship 

one summer with you when I was going to UT. 

MR. GARFINKEL:  Oh. 

THE CLERK:  Years ago. 

MR. GARFINKEL:  Okay.  I've aged, and I've probably 

forgotten that already, Your Honor, so there you go. 

THE COURT:  Okay.  Is there any issue?  As you know, the 

clerk does --   

MR. SHAPIRO:  None whatsoever, Your Honor.  

MR. GARFINKEL:  Okay. 

THE COURT:  Okay.  I appreciate it.  Thank you.  Thank you 

for the disclosure.  Okay. 

MR. GARFINKEL:  All right, so --  

THE COURT:  Counsel, feel free. 

MR. GARFINKEL:  So that issue's gone.  Okay.  So, Your 

Honor, so let's get to the basis.  Under Rule 54 you've got to show a 

statute or a rule as a basis for attorney's fees.  And, Your Honor, there 

are two issues here. 

One is, of course, is the operating agreement, and the 
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operating agreement basically talks about the award of attorney's fees 

and costs by an arbitrator, and I will gladly admit that.  Okay, it talks 

about an arbitrator.  But then again, Your Honor, on the other hand, that 

provision basically says that the arbitrator's award is going to be final, 

not appealable, okay, and a judgment can be entered thereon in any 

competent court.  So maybe on its face the exact language may not be 

able to get there, but I would argue it's implied. 

Second, Your Honor, and this is sort of critical, Mr. Shapiro's 

brief focuses on the Federal Arbitration Act, and if you take a look at the 

arbitration provision here, and you look at the operating agreement, you 

have two provisions.  Okay.  One provision basically says that the 

arbitration's going to be governed by the Federal Arbitration Act.   

Then when you also look at a second provision in the 

operating agreement, it basically says that in all respects, this contract, 

this agreement is going to be governed by Nevada law.  And so one of 

the issues is, is you have this inconsistency between the Federal 

Arbitration Act, and then the Nevada choice of law provision. 

Well, Your Honor -- and I don't know if you remember this, 

but when we briefed the motion to confirm the arbitrator's award and 

the counter-petition to vacate the arbitrator's award, there was a case 

that we cited in there that specifically addressed that, and it's a Nevada 

Supreme Court case.  And, Your Honor -- and I will cite it for you, it's the 

WPH case.  All right.  And it's WHP Architecture v. Vegas VP.  It's 131 

Adv. Op. 88 360, P3d 1145.  And, Your Honor, that case answers the 

question and it answers the question in our favor, and that's where -- 

002963

002963

00
29

63
002963



 

- 8 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

and that's how you get to state law here, and I will link it together. 

So if you take a look at that case, Your Honor, the Nevada 

Supreme Court relied on a United States Supreme Court case in that 

case, and the court ruled that substantive provisions of a contract would 

be determined by state law and procedural aspects of an arbitration 

would be governed by the FAA.   

And so if you take a look at that case, what the Nevada 

Supreme Court basically did was that they basically said that rules that -- 

rules -- state law rules that govern attorney's fees or award attorney's 

fees are substantive, not procedural, and as a result, those are the laws 

that are going to apply.  Okay. 

So take a look at that case because we believe that answers 

the question in our favor, Your Honor, and that's how you get to the 

award of attorney's fees here. 

Now, what we also did, Your Honor, was we cited NRS 

38.243, which is part of chapter 38, and this is what it says.  Upon a 

granting an order confirming vacating without directing a rehearing, 

modifying or correcting an award, the court shall enter a judgment in 

conformity therewith.  The judgment may be recorded, et cetera, and 

we've gotten there. 

A court may also allow reasonable costs of the motion and 

subsequent judicial proceedings.  And then it says on application of a 

prevailing party to a contested judicial proceeding, the court may add 

reasonable attorney's fees and other reasonable expenses of litigation 

incurred in a judicial proceeding after the award is made to a judgment 
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confirming vacating without directing a rehearing, modifying or 

correcting an award. 

And, Your Honor, we believe that under that statute, you 

have the authority to award CLA Properties, LLC an award of attorney's 

fees and costs, and Your Honor, based on the last -- the reply that we 

filed and the subsequent affidavits of both mine and Mr. Lewin's we're 

seeing $82,839.47.  And, Your Honor, so I think I've answered your 

question as how we get to an award of attorney's fees here.  Okay.  We 

think that the state law -- under state law we're entitled to it, and I believe 

that the case that I cited to you explains direct -- how we get to this law 

governing this action. 

And so, Your Honor, let me just sort of go on, and what I'm 

going to do is I want to just sort of address some of the arguments they 

made because in their opposition they basically said look, if you're going 

to award attorney's fees and costs, Your Honor, you've got to reduce it 

by 24,848.03.  And so, Your Honor, our reply, I believe, Your Honor, 

specifically addressed all of the issues that they raised.  And why don't I 

just kind of go over it?  I mean, obviously, you know, the original motion, 

Mr. Lewin's affidavit, my affidavit, we address the Brunzell factors, we 

went through all four of them, and we think we've satisfied them.  But a 

couple of things.  All right.   

First thing is, is they claim that CLA is asking the court to 

award fees that they are seeking in federal court, and it was actually sort 

of a nominal amount, Your Honor, but I think I addressed that right up 

front.  In my affidavit, I was very clear about that, and I think we've 
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addressed it. 

The second thing is, is that they said that CLA's billing 

records are too vague, the claims entries are ambiguous as to whether 

or not related to this matter, and they seek to reduce it by 2,141.13.  And 

Your Honor, again, that sort of gets back to the issue of whether or not 

the fees that we are seeking in this case are specifically for this case, and 

both Mr. Lewin's affidavits and my affidavits specifically address that.  

And Your Honor, I'm here today as an officer of the court. 

THE COURT:  Uh-huh. 

MR. GARFINKEL:  I took -- I made sure very clearly that it did 

not because I knew this was going to become an issue, and because of 

the sort of tortured procedural history of this case with the federal court 

pending.  And just so you know, Your Honor, the federal court has not 

ruled on our motion to dismiss there.  I'm sorry, our motion for 

attorney's fees, so that's still pending. 

The third thing is, is that there was sort of this -- there's an 

entry there for Jack Liev, it was for $178.12, and I included that in my 

billings and the reason why for that, Your Honor, is just because I dealt 

with Jack Liev there, I guess that's Jack Margolin's pen name.  I didn't 

know that.  I've dealt with Mr. Liev for a number of years. 

And as you may recall, Your Honor, Mr. Bidsal's motion to 

vacate was 40 pages long, with 1,100 pages of exhibits, and essentially, 

they tried to retry the case.  So we had to go ahead and address all of 

their issues, and, Your Honor, we filed a 40-page brief with a thousand 

pages of exhibits including the original transcripts from the arbitration, 
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and that included six volumes.   

And so I worked with Mr. Liev at Mr. Lewin's office to put 

together our appendix which we filed with the Court, and as you know, 

Your Honor, it was six volumes, and I provided -- ultimately provided 

courtesy copies to you in two large binders. 

There was also an issue here where basically Mr. Bidsal 

objects to certain work performed by Mr. Lewin's office that occurred 

before we filed our petition to confirm the arbitrator's award here, all 

right, and let me explain to you why. 

THE COURT:  Was it before or was it between the petition 

and the opposition is --  

MR. GARFINKEL:  Well --  

THE COURT:  -- the way I read it and --  

MR. GARFINKEL:  Well, let me --  

THE COURT:  -- you all are nuancing it --  

MR. GARFINKEL:  -- let me explain.  Let me explain to you 

what happened.   

THE COURT:  Okay. 

MR. GARFINKEL:  So, Your Honor, remember, the original 

lawsuit was filed in federal court, and Mr. Bidsal filed, you know, a brief 

in excess of, I think 24 pages in federal court, along with six volumes of 

exhibits.  And within -- and remember, he filed a motion to vacate 

originally in federal court, and then he filed a second one here.  So the 

original one in federal court was never heard by the court there, and was 

never fully briefed, although Mr. Bidsal filed an opening brief there.  
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And once we filed our motion to dismiss, opposing counsel 

and I entered into a stipulation in the federal case to stay the briefing of 

their motion to vacate pending a ruling by Judge Gordon on my motion 

to dismiss because it did not make sense to go ahead and fully brief that 

until we knew what the judge was going to do on the motion to dismiss.  

So it was basically economy, et cetera.   

However, what Mr. Lewin did do is his office did look at the 

filing that Bidsal filed in the federal court because it was a motion to 

vacate, and we assumed that that was going to be identical or very 

similar to what was filed in this case.  So the $3,000, the 3,829.50 that Mr. 

Shapiro's -- or Mr. Bidsal is claiming should not be awarded in this case 

because it was before we actually-- before this case was actually filed, 

it's related to the motion to vacate, Your Honor, and it makes sense that 

they would go ahead and look at that before -- before this lawsuit was 

actually filed. 

Now I will tell you, Your Honor, while the federal case was 

pending, because I felt pretty confident that it was going to be granted if 

there was no subject matter jurisdiction, I went ahead, and I filed the 

petition to confirm the arbitrator's award here.  And then what I did with 

opposing counsel was, because the federal motion to dismiss for lack of 

subject matter jurisdiction was still pending, opposing counsel and I 

entered into a stipulation to stay the proceeding here, pending a decision 

by Judge Gordon. 

THE COURT:  Uh-huh. 

MR. GARFINKEL:  And the stipulation and order that we 
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prepared essentially had a briefing schedule in the event that Judge 

Gordon granted the motion to dismiss.  So I forget the exact terms, but I 

think maybe, you know, within 30 days or 40 days after Judge Gordon 

granted the motion, they would file their opposition and counter-petition, 

and then we would have so many days to file our reply. 

And Your Honor, so one of the conditions of that order 

staying this case was that if Judge -- whatever Judge Gordon did, I 

needed to give opposing counsel, and also this Court notice of the 

court's order.  So we knew that the time would start ticking -- the clock 

would start ticking for them to file their brief.  And so that was one of the 

things that they argued, that they should not -- we should not be able to 

bill for it in this case, but, Your Honor, it was only -- I think it was a 

couple of hundred buck, but it did apply to this case because we did do 

our stipulation.   

A couple of other items.  One has to do with California law.  

They claim that California law -- that Mr. Lewin's office did research on 

California law for $770, it shouldn't apply, but then again, Your Honor, 

both parties throughout the arbitration acknowledged that in certain 

cases where no Nevada law is available, we would look to California law, 

and that's something that both sides did throughout the arbitration and 

Mr. Lewin's office did that in this case, too.  There was an issue that 

came up, and they looked to California law. 

Finally, Your Honor, it has to do with failure to comply with 

the rules.  And, Your Honor, the hearing was originally scheduled, I 

believe, for September 10th, and there -- it was an issue with providing a 
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courtesy copy. 

THE COURT:  No worries. 

MR. GARFINKEL:  And, Your Honor, I -- listen, I took full 

responsibility for that, and the hearing was continued to October.  I 

provided you with a courtesy copy, and then, Your Honor, you had to 

cancel that October hearing because I think you were in trial, and so we 

kicked that back. 

THE COURT:  Uh-huh. 

MR. GARFINKEL:  So, Your Honor, one of the things that I 

did, and, you know, I've been doing this a long time, and I try to be very 

fair with my client. 

THE COURT:  Sure. 

MR. GARFINKEL:  I've been around the block.  And so when 

that issue came up, what I tried to do with my billings, you know, for CLA 

Properties was reduce my attorney's fees by a commensurate amount.  I 

mean I had to show up in court, and I gave the client a courtesy discount 

for the first bill, I think a thousand dollars, and then, Your Honor, I had to 

do prep time for the second hearing in October, and what I did was is I 

wrote that time off, and then we had the hearing in November.   

So, Your Honor, and I looked at -- I looked at Mr. Lewin's bill, 

and also my bill, and there was prep work that we did that we had to do 

no matter what.  Now obviously, the hearing was continued, and so I -- 

we tried to compensate for that.  I know Mr. Lewin's office gave courtesy 

discounts, as did mine. 

So, Your Honor, I think I've spoken enough today, but any 
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questions for me? 

THE COURT:  I'm going to ask you a question when you 

speak again.  I'll give you a heads up to take a look at it.  I don't know if 

A-G-A-Y, is it [A-gay], [A-gai].  I don't --  

MR. GARFINKEL:  Richard [A-gay]. 

THE COURT:  Richard Agay. 

MR. GARFINKEL:  Yeah, Mr. Agay. 

THE COURT:  Okay.  Mr. Agay's not part of the analysis, 

right?  Is --  

MR. GARFINKEL:  Well --  

THE COURT:  -- 94.65, and I'd rather address that in your final 

words. 

MR. GARFINKEL:  Sure. 

THE COURT:  But I'll give you a heads up I'm going to ask 

you that question so, I guess, addressing the opposition. 

MR. GARFINKEL:  Yeah.  I will tell you that Mr. Agay is the 

one who did a lot of the legal analysis, you know, in terms of the -- Mr. 

Lewin's office handled the arbitration.  And so when it came to really the 

drafting of the brief in opposition to their counter-petition to vacate the 

arbitrator's award, Mr. Agay is the one who did most of the drafting, and 

frankly, Your Honor, I thought he did a great job.   

I thought that our opposition to the counter-petition was 

really good, I mean, because their counter-petition essentially retried this 

case.  And they tried to get you to retry it.  And so we had to address the 

evidence that was at the arbitration and a lot of the legal issues, and he 
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spent a lot of time on it, and I think the final product showed. 

THE COURT:  Okay.  Thank you so much. 

MR. GARFINKEL:  Thank you, Your Honor.  

THE COURT:  Counsel, go ahead. 

MR. SHAPIRO:  Thank you, Your Honor.  May I stand here so 

it's better? 

THE COURT:  You can stand, sit. 

MR. SHAPIRO:  I got my stuff all over. 

THE COURT:  Stand, sit. 

MR. SHAPIRO:  Oh, I would never sit but --  

THE COURT:  Wherever, you need to read your notes, 

substance over format.  Go ahead. 

MR. SHAPIRO:  Thank you.  Your Honor, I'll kind of reverse.  I 

will address the legal basis, we don't think there is, and I'm going to go 

into that in more detail, but I'm going to -- just because it's --  

THE COURT:  Okay. 

MR. SHAPIRO:  -- fresh in the mind to talk about it.  We are 

concerned of the fact that there were five different attorneys working on 

this file.  I think that's excessive, it's unreasonable.  Mr. Agay did not 

appear at any hearing, he did not appear at the arbitration, I've never 

actually met the man, and so that is one of our concerns. 

But going back to the first question Your Honor asked which 

is about the fees being included, Mr. Garfinkel's own affidavit makes it 

clear that yes, he is seeking fees here for work done in the federal case, 

and the distinction that he makes is he says, well, I didn't ask the federal 
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court for that money so I'm asking Your Honor for it.   

And I'll direct your attention to the affidavit that was filed on 

January 27th, at 9:21 a.m.  This is the affidavit of Mr. Garfinkel.  And 

again, Mr. Garfinkel and I get along great, he's a great man, consider him 

a friend, I'm not trying to throw him under the bus, but his affidavit says 

something different.   

If you look at paragraph five, it says on page 9 of Bidsal's 

oppositions, lines 6 through 16, Bidsal argues that CLA is seeking double 

recovery.  Specifically, Bidsal argues that CLA is asking the Court to 

award the same attorney fees that CLA is asking the federal court to 

award, which is not quite what our argument is, but that's how he 

framed it. 

THE COURT:  Uh-huh. 

MR. SHAPIRO:  In support of this argument, Bidsal cites the 

Garfinkel affidavit that includes charges for June 18, 24th, 25th, 2019, for 

reviewing the federal court order and preparing a notice of entry of the 

order for the federal court order.  CLA claims the sum of 281.25 is 

unjustified.  This claim is without merit because -- and this is the key part 

-- no time included in this motion was also included in the motion for 

attorney's fees filed in federal court.   

So in other words, I didn't ask for these fees to the federal 

court, so I'm going to ask Your Honor for those fees.  That's not allowed.  

That's not part of these proceedings.  Even if Your Honor decides that 

attorney's fees are warranted, they don't get to throw in any leftover 

federal fees here because it wasn't part of their motion for attorney's 
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fees in federal court.  And so we do think it's inappropriate to include 

that. 

Now going to the other problems, it's not just the 281, there's 

-- when we added up the total amount of attorney's fees listed in their 

billing records that related to the federal case, we came up with 

$8,604.40.  And anything related to the federal court should not be 

included in this motion. 

THE COURT:  Counsel, could you re-reference where that is 

in your -- 8,000 -- because page 9 is your 281. 

MR. SHAPIRO:  Hold on, I will find it. 

THE COURT:  And then you have a total number of 8,626 on 

page 11, but is there a different page I should be referencing?  I'm just 

trying to follow along in your brief. 

MR. SHAPIRO:  Yeah, I wrote that in my notes, but I didn't 

write where it was in  the --  

MR. GARFINKEL:  Your Honor? 

MR. SHAPIRO:  It's page 9, line 10. 

MR. GARFINKEL:  Yes, Your Honor.   

THE COURT:  Okay.  Got it.  Okay.  Thank you.  

MR. SHAPIRO:  And the example -- the low-hanging fruit that 

we identify where there is this reviewing of the federal court order and 

the notice of entry, but there were other entries when you look at the 

invoices that are clearly associated with that federal motion, and our 

position is you don't get to lump in all the federal stuff that you didn't 

ask the federal court for into the state motion. 
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THE COURT:  Sure.  So you have -- sorry, my question is a 

little bit long per se.  The  281.25 you've got listed on line 14, when you 

were arguing, you were saying that there were additional entries, I didn't 

-- is there somewhere in your pleading that focuses on a number of what 

those additional entries are? 

MR. SHAPIRO:  You know what Your Honor, the answer is 

no.  Whatever's in the paragraph is what we have. 

THE COURT:  Okay.  No worries.  Thank you so much. 

MR. SHAPIRO:  Uh-huh. 

THE COURT:  Please continue. 

MR. SHAPIRO:  Then you go to the next problem that they 

have, and that is they've got $2,141.13 of draft correspondence, and 

similarly vague things.  The problem is when you look at the dates, 

there's no correspondence going back and forth in this case, and here's 

the concern, there's a sister case.  Sister case, who's the judge on that? 

MR. GARFINKEL:  Judge Gordon, Your Honor.  

MR. SHAPIRO:  Judge -- no, not Gordon. 

MR. GARFINKEL:  Okay.  Hold on, you're talking about 

Mission Square?  That's Judge Denton.  We haven't done any --  

MR. SHAPIRO:  Judge Denton. 

MR. GARFINKEL:  We haven't done anything in that case for 

a year, Your Honor.  

MR. SHAPIRO:  No, admittedly, that one has been stayed, but 

there's been a lot of correspondence going back -- for our settlement and 

different things there.  When you look at the dates of these draft 

002975

002975

00
29

75
002975



 

- 20 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

correspondence, there was nothing going on this case.  And so the only 

thing I come up with is that they're including correspondence on the 

sister case, which is the Mission Square lawsuit in this one, trying to 

recover attorney's fees, so they're loading up the bills.  But in any event, 

the dates of those draft correspondence simply don't line up with 

anything that was occurring in this case. 

THE COURT:  Okay. 

MR. SHAPIRO:  Then we have research.  And Your Honor 

nailed it on the head.  This petition -- their petition in the state court was 

filed May 21st, 2019.  That was their opening brief.  At that point, they 

had already laid out all of the legal arguments that they had made, and 

yet on May 22nd, May 28th, May 29th, May 30, June 2nd, June 12th, 

they're doing research.  What are they researching?  We haven't filed 

anything yet.  They've already filed their opening brief, so what is it that 

they're spending almost $4,000 researching after they file their opening 

brief and before we file our opposition?  

 And remember, they pretty much already had our 

opposition because it was our motion to vacate in federal court, so they 

already had it.  There's no more research needed.  There's simply no 

basis to award them the research, and that goes for the May 28th and 

June 13th entries where they're researching California law.  Again, this is 

after they filed their petition and before we file our opposition and 

counter-petition.   

The Lewin affidavit on May 30th has an entry for review 

answer.  There wasn't an answer filed on May 30th or anywhere near 
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May 30th.  I don't know why he's spending over an hour looking at a 

nonexistent answer and then trying to bill us.  They're simply padding 

these fees and inflating them. 

When you look at the preparation time for appearing at the 

hearing which had to be continued because no courtesy copies were 

provided, Lewin spent $4,351 preparing for that hearing.  He has never 

appeared, and that's in addition to the $4,275 that Garfinkel spent 

preparing for that hearing.  You've got $8,626 preparing for a hearing 

that didn't go forward because courtesy copies were not provided.   

Now Mr. Garfinkel states he's already discounted his bill, and 

I believe him, but the matter of fact is he didn't discount it enough and 

my client shouldn't have to pay for Louis to prepare for the hearing and 

for Rod Lewin to prepare for a hearing that he never appeared for and 

that never happened.   

And so at the end of the day if Your Honor's inclined to 

award attorney fees we request that it be reduced by $24,848.   

Now let's go to the question of can Your Honor even do it?  Is 

it even allowed?  CLA Properties is arguing that NRS Chapter 38 applies, 

but I want to draw Your Honor's attention to two exhibits.  Exhibit 1 is 

the operating agreement, and Exhibit 3 is CLA Properties' petition for 

arbitration with JAMS.  Now on page 3 of that, they identify two 

important things.   

One, they identified that the arbitration shall be administered 

-- and I'm going to quote.  Quote, "Arbitration shall be administered by 

JAMS in accordance with its then-prevailing expedited rules" end quote.  
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So they have identified the procedure by which the arbitration will occur.  

The next sentence states, quote, "The arbitration shall be governed by 

the United States Arbitration Act, 9 USC 1, et seq."   There's the 

substantive.   

Now, why is that important?  Because they are relying upon 

WPH Architecture Inc., a Nevada case -- a Nevada Supreme Court case.  

What was the Nevada Supreme Court case dealing with in that instance?  

In that instance, they were trying to decide whether or not the American 

Arbitration Association rules or Nevada law applied.   

So we're looking at; do the procedure apply?  The AAA 

procedure or does Nevada law apply?  And what they concluded was 

that you will apply AAA rules for procedure and Nevada law for 

substantive.  Well, that's different, because in WPH, you didn't have a 

provision that specifically addressed both.  Unlike WPH, the operating 

agreement actually addresses both the procedural and the substantive.  

Procedurally it says: JAMS rules will govern.  Substantively, it says, the 

United States Arbitration Act governs.   

And so the issue that was -- the Supreme Court was dealing 

with in WPH has already been resolved by agreement of the parties, who 

have already identified in the operating agreement that procedurally, it's 

governed by JAMS rules; substantively, it's governed by the United 

States Arbitration Act. 

In fact, if you look, and CLA Properties cites to the -- I'm 

going to slaughter this name, Mostrobuono case, which is the Supreme 

Court case, 514 U.S. 52.  When you look at that case, the Supreme Court 
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made it clear, and that's what the Nevada Supreme Court was relying on 

-- the Supreme Court made it clear that the case comes down to what the 

contract says.  And they said this is going to be resolved by a review of 

the contract.  Well, when you review the contract in this case, the 

contract clearly says procedurally, JAMS rules, substantively, United 

States Arbitration Act.  That is consistent with WPH.  In fact, that's the 

same result that WPH came to.  You've got AAA in WPH.  They said AAA 

procedure applies, Nevada law applies, because of the facts of that case.  

Well, in this case, JAMS procedure applies, United States Arbitration Act 

applies. 

Because the United States Arbitration Act applies, we have 

cited, Your Honor, to Crossbill Medical Oncology PC, and I've got a copy 

of that decision if you'd like it. 

THE COURT:  I'm fine, but thank you. 

MR. SHAPIRO:  But that case addresses this exact issue, and 

what it says is, "Unless the agreement of the parties provides for award 

of attorney fees after arbitration, there's no basis to award attorney's 

fees."  And in this case when you go back to the arbitration clause, it's 

very clear that the arbitrator -- the arbitrator shall award costs and 

expenses, including cost of arbitration previously advanced and the fees 

and expenses of attorneys, accountants, and other expenses to the 

prevailing party.  That's it.  There's no provision in the operating 

agreement, Section 14.1, that allows for an award of attorney fees post-

arbitration.   

The language is very clear.  It's limited to an award by the 
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arbitrator.  And because it's limited to an award by the arbitrator, under 

the reasoning set forth in the Crossbill Medical Oncology case, there is 

simply no basis to award any attorney fees after the arbitration is 

concluded, even if there's proceedings at a subsequent time seeking to 

either confirm or vacate that arbitration award.   

And I went out of order, so bear with me, Your Honor. 

THE COURT:  Yes. 

MR. SHAPIRO:  I want to make sure I covered everything.  

Yeah, it looks like I have.  Does Your Honor have any questions? 

THE COURT:  Refresh the Court's recollection, if the arbitrator 

awarded fees in this case, in the underlying procedure?  I thought he did. 

MR. SHAPIRO:  The arbitrator did. 

MR. GARFINKEL:  $298,500, Your Honor. 

THE COURT:  Okay.  I thought -- okay.  And the basis of that 

award does or does not have a citation to the Nevada Arbitration Act, the 

Federal Arbitration Act, the JAMS rules, or what?  I was trying to find 

that readily available in what you all provided me, and if that's a 

question that someone doesn't know the answer to, I full appreciate that, 

but where I'm trying -- since you're both arguing that -- since this came 

up, right, to confirm or vacate an arbitrator's award.  Actually, it was 

Petitioner confirming and vacating.   

The Court was interested to know that point, but I will tell 

you that if either party thinks that the Court doesn't need to know that 

point for an analysis of its rulings, and since it wasn't in the briefs, I'm 

not going to consider it.  But if you both agree that I should know the 
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answer to it, then I'm more than glad to listen to it. 

MR. SHAPIRO:  I don't think it's relevant. 

THE COURT:  Huh? 

MR. SHAPIRO:  I don't see how it would -- no, I hesitate to 

say that because clearly, you do, and so I'm saying I don't think the 

reasoning complies. 

THE COURT:  No, no, no, it's not reasoning, it's really -- it's a 

question at this point, right?  Because part of the analysis that you are 

presenting is from different perspectives, right? 

MR. SHAPIRO:  Uh-huh. 

THE COURT:  Is what was the scope that was before the 

arbitrator as either potentially yes, giving this Court some indication on 

whether or not there's a provision for attorney's fees, or as I'm saying 

no, or that maybe it doesn't matter one way or another, or whatever a 

fourth option is out there, so I'm just trying to have an understanding of 

whether the Nevada Arbitration Act was included in that underlying 

without -- and I wouldn't have done any independent to go back and look 

at it because it's not before me, and I'm perfectly fine if the answer is not 

before me. 

MR. GARFINKEL:  Your Honor, the arbitrator's award just -- I 

assume is just based on the arbitration provision, the agreement.  The 

parties briefed it under the Brunzell analysis because under the terms of 

the operating agreement, Nevada law applies, and that's what the 

parties agreed to, and so basically, we filed our motion for attorney's 

fees and cost, and it was briefed under the Brunzell factors.  Both parties 
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had plenty of opportunity to brief it multiple times, and then the 

arbitrator entered his award, and that's what happened.  So he did not 

invoke the Nevada Arbitration Act or the Federal Arbitration Act, Your 

Honor.  

THE COURT:  Do you concur with that general analysis? 

MR. SHAPIRO:  I honestly don't remember --  

THE COURT:  Okay. 

MR. SHAPIRO:  -- Your Honor. 

MR. GARFINKEL:  I do. 

MR. SHAPIRO:  And my position is I don't know that it really 

applies.  I think whatever -- however, I mean, here's the problem.  The 

arbitrators can do whatever they want.  He can apply Louisiana law, and 

we -- you know, I mean, it's hard to get them overruled. 

THE COURT:  Well, the Court was only asking the question 

purely for the basis if either of you are arguing that something the 

arbitrator did precluded what this Court could do or should have been 

included for what this Court should be doing.  So if there was something 

that was directly on point and one of the parties felt that it had not been 

briefed before this Court, the Court was going to see if -- the challenge 

here is you all are spending so much time in so many different 

jurisdictions and venues, the last thing I want to do is trying to suggest 

more briefing.  At the same time, I want to be sure because you each 

have a case, all parties feel like every option -- has had every opportunity 

to address the issues that they need to address, so. 

MR. SHAPIRO: I'm ready to submit it, Your Honor, I think  
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that --  

THE COURT:  Okay.  Then that's all it is that is before me 

today for submission then, okay, because unless both parties were 

asking for something different I would rule today --  

MR. GARFINKEL:  No, Your Honor.  

THE COURT:  -- because that's the appropriate thing. 

MR. GARFINKEL:  Your Honor, and I --  

THE COURT:  You get last word, go ahead. 

MR. GARFINKEL:  -- made our case for the WPH case and 

why it applies, so I don't need to --  

THE COURT:  Okay. 

MR. GARFINKEL:  -- go into any more. 

THE COURT:  Okay.  So counsel, you get last word. 

MR. GARFINKEL:  Well, you know, Your Honor, I think I 

addressed all of Mr. Shapiro's arguments, you know, in my opening 

here.  Obviously, we disagree with opposing counsel when it comes to 

the relevance of the WPH case.  We believe, Your Honor, it -- I mean, 

basically, Mr. Shapiro's arguing that you should ignore Nevada law, that 

provision in there, and that's what the law says, and that's what the 

agreement says, is that in all respects, the operating agreement is going 

to be covered by Nevada law, and that's what happened in the WPH 

case.  I mean, he's coming up with a creative argument, but I don't think 

that it holds water, Your Honor.   

THE COURT:  Okay. 

MR. GARFINKEL:  In terms of, you know, the specific 
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amounts, 860440 number that he referenced before, that's the amount of 

legal fees that I sought in the federal case.  And, Your Honor, and I went 

through that very carefully, it's not part of it.  The other argument, Your 

Honor, and Mr. Shapiro made this argument, had to do with why was 

Mr. Lewin's office doing research before the petition to confirm the 

arbitrator's award was filed in state court.  And the reason why, Your 

Honor, is because Mr. Bidsal filed a motion to vacate the arbitrator's 

award in federal court, and that's the first motion to vacate that he filed.   

And then what did he do?   He went ahead and filed it here.  

And if you took a look at both of them, they were very similar, Your 

Honor, and so it only made sense that they would go ahead and start 

taking a look at it, because whether we were going to be in federal court, 

or state court, had to do the research, and that's what happened, Your 

Honor.  So I -- you know, while he's arguing it occurred before, I think it 

was certainly relevant, that time, to the -- to opposing the counter-

petition to vacate the arbitrator's award.   

And, Your Honor, Mr. Shapiro talked about the Mission 

Square case, and he -- his argument was, was that he thinks that there 

may be some time from the Mission Square case that was included in 

the invoice for this one.   

Well, I'll tell you, Your Honor, that did not happen for me 

because I have two files that I've opened up, all right?  One is the CLA 

Properties, Mission Square, which is an 001 file since that was the first 

lawsuit, and then you have the CLA Properties, Bidsal, which is the 

subject of this case, which is the 002 file.  So if there was time for 
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Mission Square, it would be billed to the 001 file.   

So, Your Honor, I understand what Mr. Shapiro was saying, 

but what I did was I went back, and I looked at all of the communications 

that I had with Mr. Shapiro and all of the emails to make sure that the 

time that I was seeking in this case had to do with this.  So there you go, 

Your Honor.   

THE COURT:  Okay. 

MR. GARFINKEL:  Anything else? 

THE COURT:  I do have one more question. 

MR. GARFINKEL:  Sure. 

THE COURT:  And I'm referencing the court's order, okay, in 

affirming the arbitrator, and I'm looking at the section of analysis, right? 

MR. GARFINKEL:  Sure. 

THE COURT:  Okay.  From this Court's very own order.  I  

read --  

MR. GARFINKEL:  Should I go over and get it, Your Honor? 

THE COURT:  I'll read it out loud. 

MR. GARFINKEL:  Okay. 

THE COURT:  Because I'm going to have questions, okay?   

"At the November 12th, 2019 hearing, the parties agreed that 

this Court has jurisdiction to review the arbitrator's award pursuant to 

Nevada Revised Statute 38.244(2).  Moreover, the parties agreed that the 

Court's decision to vacate the award is properly governed by the United 

States Arbitration Act, 9 USC Section 9.  Respondent also analyzed the 

motion pursuant to Nevada Revised Statute 38.   
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The parties further agreed that regardless if the Court utilized 

the federal or state standard, the result would be the same.  The dispute 

is whether the Court should affirm or vacate the arbitrator's award." 

The petition to confirm the award filed by CLA was based  

on --  

MR. GARFINKEL:  I believe it was on the Nevada Arbitration 

Act. 

THE COURT:  Okay.  You're correctly anticipating where my 

questions going. 

MR. GARFINKEL:  Yeah, and that Arbitration Act, Your Honor.  

THE COURT:  Let me at least finish my question just for --  

MR. GARFINKEL:  I apologize.   

THE COURT:  No, you're correctly --  

MR. GARFINKEL:  I'm sorry, Your Honor.  

THE COURT:  -- no, you're correctly anticipating it. 

MR. GARFINKEL:  My fault. 

THE COURT:  I'm pretty sure you're correctly anticipating it, 

but for clarity of record so that if somebody agrees or disagrees, you 

might -- okay.  So since the petition was filed solely under the United 

States Arbitration Act, 9 USC Section 9, does this fall outside of WPH 

Architecture, because this case, you had a choice to file it under 

whatever provisions you thought, and here, the substantive law, you 

asked this Court to analyze for purposes of having the underlying award 

confirmed was the federal standard? 

MR. GARFINKEL:  I don't think so, because, Your Honor, this 
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has to do with whether -- what law applies for purposes of the motion for 

attorney's fees, all right?  And WPH, when you have consistent 

provisions, all right, that's what the analysis did with it, because you had 

-- in that case, you had a contract where you had the FAA, you also have 

state law, and the Supreme Court was looking at it, and going, well, 

you've got these two --- you have these two provisions here, and the 

contract includes both of them, so what's going to be substantive, what's 

going to be procedural?   

And the Supreme Court said that the substantive is going to 

be state law.  And if you look at the Nevada Supreme Court case, look at 

the statutes that they applied.  In that case --  

THE COURT:  Okay.  Withdrawn at that time, statute on offers 

of judgment, and NRCP 68 --  

MR. GARFINKEL:  Right. 

THE COURT:  -- the offer of judgment.  You see, the reason 

why the Court's asking the question is because in WPH Architecture, 

there was before that court state court provisions -- state law provisions, 

whether it be the statute that -- the 17, you know, which has since been 

repealed. I'm not talking about 2019 versions, and then NRCP 68 in this 

case.  So that before them was an issue that the offers of judgment were 

out there pursuant to state law.   

Here, the only time the State Arbitration Act came in before 

this Court was in Respondent's briefs.  And really, my question is do you 

think that makes a difference?  And I'm going to ask each of you in 

moment, realizing that I've got another -- I've still got your cause, I've got 
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another 10:00, and I've got an 11:00, so I'm going to ask for a brief 

answer, but I'm really trying -- you know, I'm trying to flush out this 

nuance. 

MR. GARFINKEL:  Sure.  I understand.  Your Honor, we don't.  

We think WPH supports our position. 

THE COURT:  Okay. 

MR. SHAPIRO:  Your Honor, the fact that the relief was 

sought under the United States Arbitration Act is important.  It's 

important for two reasons.  One, that was the agreement of the parties 

as set forth in the operating agreement.  And number two, because that  

-- they acknowledged that that's the substantive law that applies.  And so 

I mean at the end of the day, whether or not you apply the WPH decision, 

the result is the same.  The arbitration clause is clear.  It's the United 

States Arbitration Act, and there's no provision under the Arbitration Act 

to award attorney fees. 

THE COURT:  Well, I will tell you, this was very, very well 

argued, very well briefed, but I do believe that I have to deny the request 

for attorney's fees, because I think, A, I think this Court's own order, 

stated that I was analyzing this under the United States Arbitration Act, 9 

USC Section 9, it's on the face of the order, and it's on the face of the 

order as being the agreed upon analysis of the case before this Court, 

not separating out between an affirmation of an arbitrator's decision of 

fees and costs because the fees and costs can only get triggered because 

the court affirms the arbitration decision, so it has to take the case 

number as a whole before this Court.  And the case number as a whole 
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before this Court was filed only under the United States Arbitration Act.   

So therefore, unlike -- but as for the WPH Architecture case 

where the issue before it was conflicting provisions of NRCP 68, the old 

NRS repealed offer of judgment 17.115 statute, here, I didn't -- this Court 

didn't have state law presented on its face before this Court as a basis for 

a court ruling, initially, and that's why I would distinguish that case.  

Even in distinguishing the case, WPH Architecture, I think, 

supports this Court's ruling because here, unlike WPH Architecture, you 

have the clarity of not only the underlying arbitration agreement, but 

more importantly, how the petition was filed in this Court under the 

federal, and then this Court finding that affirmatively in its order, I'm 

bound by the Court's order, as well, consistent with how it was filed. 

So under those distinguishing facts, the Court would need to 

deny the request for attorney's fees and denying the request for 

attorney's fees means I wouldn't have done the analysis with regards to 

the fees.  It is so ordered.  Since I have denied it, counsel, that means 

you are going to be filing hopefully a detailed order after you circulate it 

to opposing counsel and providing it back to this Court. 

Does anyone need a clarification or was that -- whether you 

agree or disagree, you understand what -- the basis? 

MR. SHAPIRO:  Thank you, Your Honor.  

///// 

///// 

///// 

///// 
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MR. GARFINKEL:  Thank you, Your Honor.  

THE COURT:  Okay.  I appreciate it.  Thank you for your time. 

[Proceedings adjourned at 10:56 a.m.] 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
ATTEST:  I do hereby certify that I have truly and correctly transcribed the  
audio-visual recording of the proceeding in the above entitled case to the  
best of my ability.   
   
____________________________________ 
Maukele Transcribers, LLC 
Jessica B. Cahill, Transcriber, CER/CET-708 
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James E. Shapiro, Esq. 
Nevada Bar No. 7907 
jshapiro@smithshapiro.com  
Aimee M. Cannon, Esq. 
Nevada Bar No. 11780 
acannon@smithshapiro.com  
SMITH & SHAPIRO, PLLC 
3333 E. Serene Ave., Suite 130 
Henderson, Nevada 89074 
702-318-5033 
Attorneys for Respondent, Shawn Bidsal  
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
CLA PROPERTIES, LLC, a California limited 
liability company, 
 
   Petitioner, 
 
vs. 
 
SHAWN BIDSAL, an individual, 
 
   Respondent. 
 

 
Case No. A-19-795188-P 
Dept. No. 31 
 
 

 
RESPONDENT’S REPLY TO CLA PROPERTIES, LLC’S OPPOSITION TO MOTION 

FOR STAY PENDING APPEAL 
 

Respondent SHAWN BIDSAL, an individual (“Bidsal”), by and through his attorneys, SMITH 

& SHAPIRO, PLLC, hereby submits his Reply (the “Reply”) to CLA Properties, LLC’s (“CLAP”) 

Opposition (the “Opposition”) to Bidsal’s Motion for Stay Pending Appeal. (the “Motion”) 

MEMORANDUM OF POINTS AND AUTHORITIES 

 Relying upon remote possibilities and exaggerated facts, CLAP argues that the requested stay 

should be denied because the harm to CLAP is too great.  However, when each of their alleged 

concerns and arguments is carefully reviewed, it becomes clear that CLAP’s objections are extremely 

remote and unlikely scenarios and are otherwise without merit.  

\ \ \  

\ \ \ 

\ \ \ 
 
\ \ \ 

Case Number: A-19-795188-P
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2/11/2020 4:17 PM
Steven D. Grierson
CLERK OF THE COURT
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A. CLAP’S “REASONS WHY THE MOTION TO STAY SHOULD BE DENIED” FAILS 

TO IDENTIFY A SINGLE VIABLE CONCERN. 

CLAP’s Opposition starts out by listing four ‘reasons’ why the Motion for Stay should be 

denied.  However, none of the listed reasons stand up to scrutiny.  

1. Accruing Interest is Not a Valid Basis on Which to Deny the Requested Stay. 

  CLAP starts by arguing that the Arbitrator’s award of attorney’s fees will accrue over 

$60,000.00 in interest over a two-year period.1  However, it is extremely common for judgments to 

accrue interest once they are entered.  If a request for stay pending appeal were conditioned upon the 

lack of accruing interest, no request for a stay would ever be granted.  In most, if not all, cases where 

a stay pending appeal is entered, the underlying judgment is/was accruing interest, but that did not 

mean the requested stay was somehow improper.  If accruing interest were a basis on which to deny 

stay, the rule allowing a stay pending appeal would, for all intents and purposes, be eliminated.   

As outlined in the Motion, because CLAP will be required to pay over $1.5 million dollars to 

Bidsal, if CLAP is successful on appeal, CLAP will be able to offset all accrued interest from the 

payment that CLAP makes to Bidsal.  For this reason, the accrual of interest is not a valid basis on 

which to deny the requested stay.   

2. CLAP’s Motions for Attorney’s Fees Are Irrelevant. 

  CLAP next points out the fact that they filed two separate motions for attorney’s fees, 

one in federal court (approximately $8,500.00) and one with this Court (approximately $85,000).  

However, this Court recently denied CLAP’s motion for attorney’s fees and, it is anticipated that the 

federal court will likewise deny the motion in federal court for the same reasons.  In any event, CLAP 

has failed to explain nor demonstrate how this issue is relevant to the question of whether a stay should 

be granted.  

\ \ \ 

\ \ \ 

 
1 CLAP cites to and relies upon NRS 99.040 as the basis for the accrual of interest.  However, NRS 99.040 does 
not apply. Specifically, NRS 99.040(1) states that it only applies “in the following cases:” (a) Upon contracts, 
express or implied, other than book accounts.  (b) Upon the settlement of book or store accounts from the day 
on which the balance is ascertained.  (c) Upon money received to the use and benefit of another and detained 
without his or her consent. (d) Upon wages or salary, if it is unpaid when due, after demand therefor has been 
made. NRS 99.040(1).  Because an award of attorney’s fees entered as part of an arbitration does not fit within 
any of the four delineated scenarios, NRS 99.040 does not apply.   
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3. CLAP’s Extreme Hypothetical Scenarios Demonstrate Why the Requested Stay 

Should be Granted.  

  CLAP next points to extreme hypothetical scenarios that ‘could’ happen. However, 

these very scenarios demonstrate why the requested stay should be granted.  
 

(a) The Anticipated Sale of the Underlying Property Is Exactly Why the 
Requested Stay Should be Granted.  
 

The first hypothetical identified by CLAP is the fact that, if a stay is imposed, 

it will prevent CLAP from selling or encumbering the underlying property.2 See Opposition at Section 

II, page 3:9-11.  However, the fact that CLAP admits that it is now considering selling the underlying 

property underscores the need for the stay pending appeal.   This admission on the part of CLAP is 

exactly the reason a stay is necessary.  Allowing CLAP to sell the underlying property, which  is the 

primary asset of the dispute, will permanently and irrevocably deprive Bidsal of his rights in the 

property, such that in the event that the Supreme Court chooses to invalidate the arbitration, the subject 

of the appeal would have been defeated.   

Because “land is unique,” Locken v. Locken, 98 Nev. 369, 372, 650 P.2d 803, 

805 (1982), the need to preserve the status quo is heightened when real property is involved.  In A & 

B Steel Shearing & Processing, Inc. v. United States, for example, the government had obtained a 

judgment allowing it to seize property for tax liability, but the federal district court stayed the judgment 

pending appeal: Even though the court believed the taxpayer’s appeal would fail (cf. NRAP 8(c)(4)), 

“the court is not required to find that ultimate success by the movant is a mathematical probability.”  

174 F.R.D. 65, 70 (E.D. Mich. 1997) (quoting Thiry v. Carlson, 891 F. Supp. 563, 566 (D. Kan. 1995)).  

The prospect of irreparable harm—and defeating the object of the appeal—made a stay necessary:  

The taxpayer “would be irreparably harmed if the subject property, unique commercial real estate, is 

sold during appeal since money damages could not provide an adequate remedy in the event, albeit 

unlikely, that plaintiff succeeds on appeal.  Indeed, disposal of the subject property during appeal 

would moot the entire appellate process.”  Id.  In contrast, enjoining the government from selling the 

property did not pose the same harm: “While the government and the taxpayer's estate could be harmed 

 
2 Ironically, this entire dispute arose because CLAP did not want to sell its interest in Green Valley. If CLAP 
had wanted to sell the underlying property, CLAP would have sold its interest to Bidsal and we wouldn’t be in 
this situation.   

002993

002993

00
29

93
002993



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 
 
 
 
 
 

 
4 

 
 

S
M

IT
H

 &
 S

H
A

P
IR

O
, 

P
L

L
C

 
3

3
3

3
 E

. 
S

e
re

n
e

 A
v

e
.,

 S
u

it
e

 1
3

0
 

H
e

n
d

e
rs

o
n

, 
N

V
 8

9
0

7
4

 
O

:(
7

0
2

)3
1

8
-5

0
3

3
 F

:(
7

0
2

)3
1

8
-5

0
3

4
 

 
if the injunction is granted and the property depreciates in value pending appeal, it is also true that the 

government and the taxpayer’s estate could be greatly benefited if the injunction is granted and the 

property appreciates pending appeal.”  Id. 

 One of the issues to be considered when deciding whether to grant a stay is “whether the object 

of the appeal or writ petition will be defeated if the stay is denied.” See Hansen, 116 Nev. at 657.  If, 

as CLAP argues, it is allowed to sell the underlying property pending the appeal, and Bidsal were 

ultimately successful in vacating the arbitrator’s award, the entire object of the appeal would be 

defeated as the underlying property (which is the only asset of Green Valley) would have been sold.  

This argument weighs in favor of granting the requested appeal.  
 

(b) Management of the Underlying Property by Bidsal has never been a 
concern for CLAP.  
 

The second hypothetical identified by CLAP is that it will be unable to manage 

the underlying property if the stay is imposed.  However, Bidsal has been managing the underlying 

property for the past decade and CLAP has never raised any concerns about how the underlying 

property was managed until now.  Even more telling is the fact that nowhere in this matter, prior to 

the present Opposition by CLAP, has Benjamin Golshani (“Golshani”) stated that he was unhappy 

with how CLAP was managing the underlying property.  This argument is being raised not because it 

is a real concern for CLAP, but more because it sounds like a good argument to make.   

CLAP’s argument that Golshani would be the proper manager for the property ignores the facts 

that Bidsal has managed approximately over 50 properties valued at over $300,000,000.00, in eight 

states over his 24-year career in real estate.  See Declaration of Shawn Bidsal, attached hereto as 

Exhibit “B” and incorporated herein by this reference.  When compared to Golshani’s commercial 

real estate management experience CLAP’s argument simply does not bear out.  The fact that CLAP 

is also complaining about the distributions that the company has been making underscores that Bidsal 

is properly managing the underlying property, sufficiently enough to have excessive cash available for 

EQUAL distributions to both Bidsal and CLAP.  See Exhibit “B”. 

\ \ \ 

\ \ \ 

002994

002994

00
29

94
002994



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 
 
 
 
 
 

 
5 

 
 

S
M

IT
H

 &
 S

H
A

P
IR

O
, 

P
L

L
C

 
3

3
3

3
 E

. 
S

e
re

n
e

 A
v

e
.,

 S
u

it
e

 1
3

0
 

H
e

n
d

e
rs

o
n

, 
N

V
 8

9
0

7
4

 
O

:(
7

0
2

)3
1

8
-5

0
3

3
 F

:(
7

0
2

)3
1

8
-5

0
3

4
 

 
Because CLAP has been content with Bidsal’s management of the underlying property for the 

past decade, maintaining the status quo a bit longer will not cause any harm to CLAP.3   
 

(c) Under Nevada Law, There is Absolutely No Risk of a Lien Against Bidsal’s 
Membership Interest.  
 

The third hypothetical identified by CLAP is that if the stay is imposed, 

“Bidsal’s interest which is at stake could be made subject to a lien by the government or someone 

else.”  This is impossible under Nevada law.  

 Green Valley is a Nevada limited liability company.  At issue are Bidsal’s shares in Green 

Valley.  However, even if Bidsal defaults to a creditor (whether governmental or otherwise), such that 

the credit obtains a judgment against him, NRS 86.401 prevents any creditor from attaching Bidsal’s 

membership interest in Green Valley.  Instead, NRS 86.401 limits a creditor’s remedies to an order 

whereby the creditor is entitled to receive any distributions that the member would have otherwise 

been entitled to receive, commonly known as a charging order.  Id.  Further, NRS 86.401(2)(a) clearly 

states that NRS 86.401 “[p]rovides the exclusive remedy by which a judgment creditor of a member 

or an assignee of a member may satisfy a judgment out of the member’s interest of the judgment 

debtor, whether the limited-liability company has one member or more than one member. No other 

remedy, including, without limitation, foreclosure on the member’s interest or a court order for 

directions, accounts and inquiries that the debtor or member might have made, is available to the 

judgment creditor attempting to satisfy the judgment out of the judgment debtor’s interest in the 

limited-liability company, and no other remedy may be ordered by a court.” (emphasis added).  

 Because a charging order will not, as a matter of law, affect anything other than distributions 

that Green Valley would have otherwise paid to Bidsal, this argument by CLAP is, again, without 

merit. 

4. CLAP’s Arguments Regarding the Payoff Formula Are Likewise Irrelevant.  

After providing a perfect example of why the requested stay should be granted (the 

possible sale of the asset by CLAP), and raising extreme hypotheticals which have no merit, CLAP 

 
3 CLAP takes Bidsal’s statement during the Arbitration completely out of context.  It is not that Bidsal objects 
to managing the underlying property, which he has successfully done for nearly a decade; rather it is that Bidsal 
objects to a continued relationship with CLAP and/or Golshani.   See Exhibit “B”.   
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next discusses the payoff formula, which is not before this Court and which is, unfortunately, highly 

contested—so much so that a demand for arbitration has recently been filed to address this very 

concern.  See Exhibit “B”.   

 While Bidsal disputes the numbers used by CLAP in its Opposition, the reality is that even 

under CLAP’s own calculation, CLAP will have to pay more than $1.5 million to Bidsal.  This 

demonstrates that CLAP is protected from any harm it could incur as a result of the requested stay, as 

CLAP’s alleged damages (even under CLAP’s own unfounded theories) will not exceed $1.5 million.   
 

5. CLAP’s Arguments Related to the $500,500 Distribution are Misguided at Best, if 
not Outrightly Misleading. 
 

CLAP next points out that Bidsal has made distributions.  While this argument is not 

relevant to the present Motion, it is important to note, that in arguing this “fact” to support CLAP’s 

assertion that a bond is necessary, CLAP grossly misstates “facts”.  See Exhibit “B”.  CLAP’s 

Opposition makes it appear that Bidsal distributed $500,500.00 only to himself, when in fact, the 

distributions were made equally between Bidsal and CLAP.  See Exhibit “1” to the Affidavit of 

Benjamin Golshani.  Further, the last time a distribution was made was October 7, 2019, two months 

before this Court confirmed the arbitrator’s award.  No distributions have been made since this Court 

entered its order confirming the arbitrator’s award, and a stay would preserve that status quo.   

 Because even CLAP agrees that it will have to pay Bidsal over $1.5 million if the Arbitration 

Award is upheld, even if it is ultimately determined that the $500,500 in distributions should be repaid 

(an issue that was not part of the Arbitration Award), CLAP can deduct that amount from the payment 

to Bidsal.   

6. No Viable Concerns Exist as to Warrant a Denial of the Motion to Stay. 

  As outlined above, none of the ‘reasons’ why the Motion for Stay should be denied 

have merit.  We are here because CLAP did not want to sell, so CLAP’s alleged concerns about not 

being able to sell are clearly fabricated.  The fact that the first time in the past decade that Golshani 

has complained about Bidsal’s management is in its Opposition demonstrates that there are no real 

concerns about Bidsal’s management.  CLAP’s arguments regarding his ability to sell the underlying 

property underscores the need for the requested stay.  CLAP’s alleged concerns about liens against 
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Bidsal’s membership interest is nothing more than hyperbole as NRS 86.401 specifically prevents this 

scenario from ever occurring.  And CLAP’s arguments regarding the equal distributions made by 

Bidsal can easily be accounted for in the final payment from CLAP to Bidsal.   

 Because none of CLAP’s arguments have merit, Bidsal’s request for a stay should be granted.   
 

B. CLAP’S ‘CONDITIONS’ ARE LIKEWISE WITHOUT MERIT AND SHOULD BE 
REJECTED.  
 

CLAP next argues that, if the Court is inclined to grant the requested stay, that certain 

conditions should be imposed.  However, once again, CLAP’s arguments fail to pass muster.  With 

the exception of the prohibition against further distributions, this Court should grant an unconditional 

stay. 

1. Transferring Management Would Be Extremely Detrimental. 

The first condition CLAP argues for is that management of the underlying property 

should be surrendered to CLAP.  As is clear from the testimony presented during the arbitration, 

Golshani teamed up with Bidsal primarily because Golshani did not have any experience in owning 

and managing real property.  A true and correct copy of excerpts from the Arbitration Transcript are 

attached hereto as Exhibit “C” and are incorporated herein by this reference.  Additionally, although 

Golshani claims that property management has been his main occupation since 2015, that assertion is 

contradicted by a Statement of Information filed with the State of California Secretary of State for 

Noveltex, Inc.  A true and correct copy of the Statement of Information is attached hereto as Exhibit 

“D” and is incorporated herein by this reference.  The Statement of Information was filed on October 

8, 2019 and shows that Golshani was the Chief Executive Officer, Secretary, Chief Financial Officer, 

Director, Registered Agent and President of Noveltex, Inc. a corporation whose business is trading 

and sales of fabric. See Exhibit “D”.  

 Bidsal has been managing the underlying property for the past decade, not only without 

complaint from CLAP, but well enough to make regular distributions to its members. See Exhibit “1” 

to the Affidavit of Benjamin Golshani.  Because Golshani lacks experience in managing commercial 

properties, combined with the fact that Bidsal has a long and successful history of doing so, this 

requirement would harm both parties.  Likewise, CLAP’s assertions that Bidsal is failing to properly 
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manage the property is pure fiction; Bidsal has been and continues to be a diligent and successful 

manager of the property.  See Exhibit “B”.   

 In any event, management of the underlying properties is not one of the elements to be 

considered.  This requested condition should be denied.  

2. Prohibition Against Distributions.  

CLAP next argues that there should be a prohibition imposed against making any 

distributions until the appeal is concluded.  As Bidsal has already refrained from making any 

distributions since the Court confirmed the arbitration award, this is already happening.  However, if 

the Court feels it would be appropriate to include this in the order, Bidsal is fine with this condition as 

he is already voluntarily abiding by it.  

3. CLAP’s Offset Condition Should be Summarily Rejected.  

Pointing to arguments that were raised during the arbitration proceedings, but which 

have since been abandoned, CLAP argues that an offset should be established.   

 CLAP is, again, trying to create issues where none exist.  There is nothing wrong with Bidsal 

raising some arguments during the arbitration proceeding, but not raising those arguments after the 

final Arbitration Award is rendered.  This happens in virtually every case that is appealed in any form. 

Yet, CLAP points to this and attempts to make it appear that Bidsal is somehow acting inappropriately.  

Just like the extreme hypotheticals CLAP raised earlier, CLAP is making this argument not because it 

has merit, but solely because CLAP is desperate to paint Bidsal in as negative a light as possible.   

In any event, Bidsal has been consistent in his position that any damages which CLAP is 

ultimately found to have incurred can easily be deducted from the more than $1.5 million that CLAP 

will ultimately be required to pay Bidsal should CLAP prevail on appeal and the fact that Bidsal made 

alternative arguments during the underlying arbitration is totally irrelevant to the present proceedings.  
 

C. CLAP’S ARGUMENTS REGARDING THE BOND ARE LIKEWISE WITHOUT 
MERIT.  
 

Recognizing that, even under the most favorable calculation, CLAP will owe Bidsal more than 

$1.5 million, and likewise recognizing that its damages should a stay be imposed, will amount to far 
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less than the $1.5 million it will be required to pay Bidsal, CLAP goes back to its extreme hypotheticals 

in an attempt to inflate its potential damages.  

Pointing to the “Great Recession”4, an event which the International Monetary Funds 

concluded “was the most severe economic and financial meltdown since the Great Depression and is 

often regarded as the second-worst downturn of all time,”4 CLAP argues that there is a risk that the 

underlying property could lose 60% of its value.  However, losses of that magnitude had not occurred 

in the 75 years prior to 2008 and CLAP does not point to a single authority which predicts that such a 

drastic and dramatic downturn is likely to occur in the next two years.  Further, given the fact that it 

had been over 75 years since the last financial meltdown that resulted in such dramatic downturn, 

combined with the fact that our economy has been extremely strong in the past 10 years, it is simply 

unreasonable to assume that the property will lose 60% of its value anytime in the next two years.   

Consistent with the majority of the arguments CLAP raises in its Opposition, CLAP is 

attempting to sensationalize the issue by making unwarranted and extreme assumptions, then acting 

like the exaggerated scenarios have a high chance of actually occurring, when the exact opposite is 

true.   

If the legal standard was that every possible scenario had to be accounted for, no matter how 

remote or unlikely, then no stay would ever be granted and, in the few scenarios where a stay was 

granted, the bond would be unrealistically high.  Thankfully, the law requires the Court to weigh the 

actual risks, under realistic scenarios, when making its determination.  See e.g., McCulloch v. Jeakins, 

99 Nev. 122, 123, 659 P.2d 302, 303 (1983); Hansen v. Eighth Judicial Dist. Court ex rel. Cnty. of 

Clark, 116 Nev. 650, 657, 6 P.3d 982, 986 (2000); NRAP Rule 8(c).  The fact that the best arguments 

CLAP could come up with as to why the stay should not be granted relies upon extreme and unlikely 

scenarios, relies upon irrelevant facts and issues, and relies upon risks that, under Nevada law, simply 

do not exist, speaks volumes about how little the risk actually is for CLAP if the requested stay is 

imposed.   
 

D. WHEN WEIGHING THE ACTUAL RISKS, UNDER REALISTIC SCENARIOS, IT IS 
CLEAR THAT THE REQUESTED STAY SHOULD BE GRANTED.  
 

 
4 See https://en.wikipedia.org/wiki/Great_Recession, 02/06/2020 @ 3:30pm.  
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As set forth in Bidsal’s original motion, there are four factors for the Court to consider when 

deciding whether or not to issue a stay: (1) whether the object of the appeal or writ petition will be 

defeated if the stay is denied; (2) whether appellant/petitioner will suffer irreparable or serious injury 

if the stay is denied; (3) whether respondent/real party in interest will suffer irreparable or serious 

injury if the stay is granted; and (4) whether appellant/petitioner is likely to prevail on the merits in 

the appeal or writ petition. Hansen, 116 Nev. at 657.   

Nowhere in CLAP’s opposition does CLAP address the first, second or fourth factors. CLAP 

focuses solely on the third factor, and as outlined above, relies solely upon extreme and unlikely 

scenarios and on scenarios which, under Nevada law, will never happen.   

If, as is outlined in Bidsal’s Motion, the Court considers the four factors under realistic 

scenarios, it becomes clear that the requested stay should be granted.  Further, because any harm that 

CLAP will incur as a result of the stay will not exceed the $1.5 million that CLAP will be required to 

pay to Bidsal should CLAP prevail on appeal, for the reasons outlined in Bidsal’s Motion, the 

requirement of a bond should be waived.   

Dated this   11th day of February, 2020 

     SMITH & SHAPIRO, PLLC 
 
 

        /s/ James E. Shapiro     
      James E. Shapiro, Esq. 
      Nevada Bar No. 7907 
      Aimee M. Cannon, Esq. 
      Nevada Bar No. 11780 
      3333 E. Serene Ave., Suite 130 
      Henderson, Nevada 89074 
      Attorneys for Respondent, Shawn Bidsal 
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