
 

 
IN THE SUPREME COURT OF THE STATE OF NEVADA 

   
 

 

DAVID BURNS, 

  Appellant, 

v. 
THE STATE OF NEVADA, 
  Respondent. 

) 
)
)
)
)
)
)
)
) 

  

 

 

Case No.   80834 

 
RESPONDENT’S APPENDIX 

 
 
JAMIE J. RESCH, ESQ., ESQ. 
Nevada Bar #007154 
Resch Law, PLLC d/b/a 
Conviction Solutions 
2620 Regatta Dr., Suite 102 
Las Vegas, Nevada 89128 
(702) 483-7360 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Counsel for Appellant 

 
STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 
Office of the Clark County District Attorney 
Regional Justice Center 
200 Lewis Avenue 
Post Office Box 552212 
Las Vegas, Nevada  89155-2212 
(702) 671-2500 
State of Nevada 
 
 
AARON D. FORD 
Nevada Attorney General 
Nevada Bar #0007704 
100 North Carson Street 
Carson City, Nevada 89701-4717 
(775) 684-1265 
 
 

 

 
 
 
 
 
Counsel for Respondent 

Electronically Filed
Oct 12 2020 01:53 p.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 80834   Document 2020-37386



 

   

  H:\APPENDIX - WPDOCS\BURNS, DAVID, 80834, APP.COV.PGS..DOCX 2 

INDEX 
 
 
Document    

 
Page No. 

 
Court Minutes, 3/30/17 .......................................................................................... 119 
 
Court Minutes, 4/17/18 .......................................................................................... 208 
 
Findings of Fact, Conclusions of Law and Order, 3/21/16............................ 105-113 
 
Findings of Fact, Conclusions of Law and Order, 10/25/18.......................... 209-236 
 
Motion to Appoint Counsel, 10/13/15 ............................................................... 30-34 
 
Nevada Supreme Court Order, 2/17/17 ......................................................... 114-118 
 
Nevada Supreme Court Order, 1/23/20 ......................................................... 239-249 
 
Notice of Appeal, 3/11/16 .............................................................................. 102-104 
 
Notice of Appeal, 11/8/18 .............................................................................. 237-238 
 
Pro Per Petition for Writ of Habeas Corpus, 10/13/15 ........................................ 1-23 
 
Reply, 2/6/18 .................................................................................................. 197-207 
 
Request for Evidentiary hearing, 10/13/15 ........................................................ 24-29 
 
State’s Response to Petition for Writ of Habeas Corpus, 1/26/16 ................... 35-101 
 
State’s Response to Supplemental Petition for Writ 
Of Habeas Corpus, 1/16/18 ............................................................................ 166-196 
 
Supplemental Petition, 11/27/17 .................................................................... 120-165 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

   

  H:\APPENDIX - WPDOCS\BURNS, DAVID, 80834, APP.COV.PGS..DOCX 3 

CERTIFICATE OF SERVICE 

 I hereby certify and affirm that this document was filed electronically with the 

Nevada Supreme Court on October 12, 2020.  Electronic Service of the foregoing 

document shall be made in accordance with the Master Service List as follows: 

      
AARON D. FORD 
Nevada Attorney General 
 
JAMIE J. RESCH, ESQ. 
Counsel for Appellant 
 
ALEXANDER CHEN 
Chief Deputy District Attorney   
 

 

 
BY /s/ E. Davis 

 Employee, District Attorney’s Office 
 

 

 

 

 

 

 
AC/Brianna Stutz/ed 

 

 

 



RA 000001



RA 000002



RA 000003



RA 000004



RA 000005



RA 000006



RA 000007



RA 000008



RA 000009



RA 000010



RA 000011



RA 000012



RA 000013



RA 000014



RA 000015



RA 000016



RA 000017



RA 000018



RA 000019



RA 000020



RA 000021



RA 000022



RA 000023



RA 000024



RA 000025



RA 000026



RA 000027



RA 000028



RA 000029



RA 000030



RA 000031



RA 000032



RA 000033



RA 000034



RA 000035



RA 000036



RA 000037



RA 000038



RA 000039



RA 000040



RA 000041



RA 000042



RA 000043



RA 000044



RA 000045



RA 000046



RA 000047



RA 000048



RA 000049



RA 000050



RA 000051



RA 000052



RA 000053



RA 000054



RA 000055



RA 000056



RA 000057



RA 000058



RA 000059



RA 000060



RA 000061



RA 000062



RA 000063



RA 000064



RA 000065



RA 000066



RA 000067



RA 000068



RA 000069



RA 000070



RA 000071



RA 000072



RA 000073



RA 000074



RA 000075



RA 000076



RA 000077



RA 000078



RA 000079



RA 000080



RA 000081



RA 000082



RA 000083



RA 000084



RA 000085



RA 000086



RA 000087



RA 000088



RA 000089



RA 000090



RA 000091



RA 000092



RA 000093



RA 000094



RA 000095



RA 000096



RA 000097



RA 000098



RA 000099



RA 000100



RA 000101



RA 000102



RA 000103



RA 000104



RA 000105



RA 000106



RA 000107



RA 000108



RA 000109



RA 000110



RA 000111



RA 000112



RA 000113



RA 000114



RA 000115



RA 000116



RA 000117



RA 000118



RA 000119



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

Co
nv

ic
tio

n 
So

lu
tio

ns
 

26
20

 R
eg

at
ta

 D
r.,

 S
ui

te
 1

02
 

La
s 

Ve
ga

s, 
N

ev
ad

a 
89

12
8

 
 

1 
 

SUPP 
RESCH LAW, PLLC d/b/a Conviction Solutions 
By: Jamie J. Resch 
Nevada Bar Number 7154 
2620 Regatta Dr., Suite 102 
Las Vegas, Nevada, 89128 
Telephone (702) 483-7360 
Facsimile (800) 481-7113 
Jresch@convictionsolutions.com 
Attorney for Petitioner 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

DAVID BURNS, 

Petitioner, 

vs. 

THE STATE OF NEVADA, 

Respondent.  

Case No.: C267882-2 
Dept. No: XX 
 
SUPPLEMENT TO PETITION FOR WRIT OF 
HABEAS CORPUS (POST-CONVICTION) 
 
Date of Hearing:     March 8, 2018 
Time of Hearing:     9:00 a.m. 
 

 
1.  Name of institution and county in which you are presently imprisoned or where 

and how you are presently restrained of your liberty: Ely State Prison, White Pine County, 

Nevada. 

2.  Name and location of court which entered the judgment of conviction under 

attack: Eighth Judicial District Court, Dept. XX, 200 Lewis Avenue, Las Vegas, NV 89101. 

3.  Date of judgment of conviction: May 5, 2015.  

4.  Case number: C267882-2.  

5(a). Length of sentence:  Count 1: 12 to 72 months NDOC, Count 2: 24 to 120 

months NDOC, Count 3: 24 to 180 months NDOC, Count 4: 24 to 180 months NDOC with 

Case Number: C-10-267882-2

Electronically Filed
11/27/2017 8:58 AM
Steven D. Grierson
CLERK OF THE COURT
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c/s 24 to 180 months for use of deadly weapon, Count 5: Life without parole with c/s 40 to 

240 months for use of deadly weapon, Count 6: 24 to 180 months NDOC with c/s 24 to 

180 for use of deadly weapon, Count 7: 48 to 240 months NDOC with c/s 40 to 240 for use 

of deadly weapon, Count 8: 24 to 180 months NDOC, Counts 1,2,3&4 to run concurrent 

with count 5, counts 6&8 to run concurrent with count 7, count 8 to run consecutive to 

count 5.   

5(b). If sentence is death, state any date upon which execution is 

scheduled: N/A. 

6.  Are you presently serving a sentence for a conviction other than the 

conviction under attack in this motion? No. 

If "yes," list crime, case number and sentence being served at this time: N/A. 

7.  Nature of offense involved in conviction being challenged: Count 1: Conspiracy 

to Commit Robbery, Count 2: Conspiracy to Commit Murder, Count 3: Burglary While in 

Possession of a Firearm, Counts 4&6: Robbery with use of a Deadly Weapon, Count 5: 

Murder with use of a Deadly Weapon, Count 7: Attempt Murder with use of a Deadly 

Weapon, Count 8: Battery with use of a Deadly Weapon.   

8.  What was your plea? (check one) 

(a) Not guilty __X_ 

(b) Guilty ___ 

(c) Guilty but mentally ill __ 

(d) Nolo contendere ___ (Alford) 

RA 000121
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9.  If you entered a plea of guilty or guilty but mentally ill to one count of an 

indictment or information, and a plea of not guilty to another count of an indictment or 

information, or if a plea of guilty or guilty but mentally ill was negotiated, give details: N/A.  

10.  If you were found guilty or guilty but mentally ill after a plea of not 

guilty, was the finding made by: (check one) 

(a) Jury _X_. 
(b) Judge without a jury __. 

11. Did you testify at the trial? Yes____No _X_ 

12.  Did you appeal from the judgment of conviction? Yes__  No _X_ 

13.  If you did appeal, answer the following: 

(a) Name of court:  

(b) Case number or citation:  

(c) Result:  

(d) Date of result:  

(Attach copy of order or decision, if available.) 

14.  If you did not appeal, explain briefly why you did not: Petitioner wanted to file a 

direct appeal as explained in this Petition.  The failure of counsel to file a direct appeal 

was the result of ineffectiveness and Petitioner was deprived of his right to an appeal. 

15.  Other than a direct appeal from the judgment of conviction and sentence, have 

you previously filed any petitions, applications or motions with respect to this judgment in any 

court, state or federal? Yes_X__   No __ 

RA 000122
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16.  If your answer to No. 15 was "yes," give the following information: Proper person 

Petition for Writ of Habeas Corpus filed October 13, 2015.      

17.  Has any ground being raised in this petition been previously presented to this or 

any other court by way of petition for habeas corpus, motion, application or any other post-

conviction proceeding? No If so, identify: 

(a) Which of the grounds is the same: 

(b) The proceedings in which these grounds were raised: 

(c) Briefly explain why you are again raising these grounds. (You must relate specific facts in 

response to this question. Your response may be included on paper which is 8 1/2 by 11 inches 

attached to the petition. Your response may not exceed five handwritten or typewritten pages in 

length).  

18.  If any of the grounds listed in Nos. 23(a), (b), (c) and (d), or listed on any 

additional pages you have attached, were not previously presented in any other court, state or 

federal, list briefly what grounds were not so presented, and give your reasons for not 

presenting them. (You must relate specific facts in response to this question. Your response may 

be included on paper which is 8 1/ 2 by 11 inches attached to the petition. Your response may 

not exceed five handwritten or typewritten pages in length).  N/A.  

19.  Are you filing this petition more than 1 year following the filing of the judgment 

of conviction or the filing of a decision on direct appeal? No. 

20.  Do you have any petition or appeal now pending in any court, either state or 

federal, as to the judgment under attack? Yes___  No _X_    If yes, state what court and the case 

number: N/A. 
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21.  Give the name of each attorney who represented you in the proceeding resulting 

in your conviction and on direct appeal: Trial: Christopher Oram, Anthony Sgro.   

22.  Do you have any future sentences to serve after you complete the 

sentence imposed by the judgment under attack? Yes___     No _X_ 

If yes, specify where and when it is to be served, if you know: N/A. 

23.  State concisely every ground on which you claim that you are being held 

unlawfully. Summarize briefly the facts supporting each ground. If necessary you may attach 

pages stating additional grounds and facts supporting same. 

 (a) Ground One: Petitioner received ineffective assistance of trial counsel in 

violation of his rights as guaranteed by the Fifth, Sixth or Fourteenth Amendments to the 

United States Constitution and/or under state law or the Nevada Constitution due to the 

fact Petitioner was wrongfully deprived of his right to a direct appeal; Petitioner hereby 

requests relief pursuant to Lozada v. State, 110 Nev. 349, 871 P.2d 944 (1994) and NRAP 

4(c).    

 Supporting Facts (Tell your story briefly without citing cases or law): 

  Petitioner did not “waive” his right to a direct appeal as repeatedly argued by the State 

in response to the proper person petition.  The record on this point is very well developed, 

because the court minutes expressly state: 

Court advised counsel have entered into a stipulation as to the penalty phase of 
this trial.  Mr. Sgro advised that they and the State have agreed that if the verdict 
comes back as 1st Degree Murder, they will waive the penalty phase, stipulate to 
Life without parole, Defendant waives his appellate rights and the State will 
remove the death penalty.  Ms. Sgro advised they are not waiving any 
misconduct during the remainder of the trial or of the closing arguments.  
Mr. DiGiacomo concurred that the death penalty will be removed, 

RA 000124
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Defendant stipulates to life without parole and waives any appeal as to the 
trial if the verdict is 1st Degree Murder. 
 

SUPP 1-2 (Mins, 2-9-15). 

 The same is also reflected in the transcript for that day’s proceedings.  (“…for purposes of 

further view down the road, we are not waiving any potential misconduct during the closing 

statements.  We understand that to be a fertile area of appeal”).  TT, Day 12, p. 5.  For its part, 

the State expressly acknowledged that the waiver only applied to “appellate review of the guilt 

phase issues.”  TT, Day 12, p. 6.  The Court canvassed Petitioner about the waiver, but simply 

asked Burns: “You’re also giving up your appellate rights.  Do you understand that?”  TT, Day 12, 

p. 9.  Finally, a written waiver was also filed, and it indicated “Defendant agrees to waive all 

appellate rights stemming from the guilt phase of the trial.”  SUPP 3. 

 Petitioner and his counsel always understood the appeal waiver issue, which occurred on 

Day 12 of a 15 day trial, to only waive issues that predated the entry of the waiver.  Petitioner 

never intended to waive, and in fact expressly reserved the right to appeal, any issues arising 

after the waiver was entered and specifically those which may have occurred during closing 

argument or sentencing.   

 Petitioner specifically alleges that he communicated these issues with and to trial 

counsel, Christopher Oram and Anthony Sgro, and that if granted an evidentiary hearing in this 

matter, they would in fact testify consistent with facts supporting a claim that Petitioner desired 

that a direct appeal be filed, and that counsel had no strategic reason for failing to file a notice 

of appeal, and/or that counsel was ineffective in failing to file a notice of appeal in light of the 

knowledge that Petitioner did in fact want to appeal.  The remedy in such a case is found in 
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NRAP 4 – which outlines a procedure wherein the trial court should direct the Clerk of Court to 

file a notice of appeal on Petitioner’s behalf.     

 (b) Ground Two: Petitioner received ineffective assistance of trial counsel and 

appellate counsel in violation of his rights as guaranteed by the Fifth, Sixth or Fourteenth 

Amendments to the United States Constitution and/or under state law or the Nevada 

Constitution due to the failure to require the State to prove cellular phone testimony via 

an expert witness. 

 Supporting Facts (Tell your story briefly without citing cases or law): 

 The State called Kenneth Lecense as a custodian of records (COR) witness from Metro 

PCS.  As such, his testimony should have been limited to discussions or explanations of the 

documents he was there to talk about.  Instead, Mr. Lecense inappropriately testified as an 

expert and trial counsel failed to lodge any challenge or objection to the same.  For example, the 

witness repeatedly gave explanations of how cellular phone signals work, what tower is likely to 

receive a call, the relationship between distance from a tower and the effect that has on a call 

connecting, and so forth.  TT, Day 10, pp. 17-20.   

 The same exact testimony played out later in the trial with Ray MacDonald, a COR 

witness from T-Mobile.  Again, the State asked the witness to explain the relationship between 

calls and towers, how those calls are assigned, factors affecting the same, and other type 

testimony.  TT, Day 11, pp. 31-34.  Again, no objection was made to the testimony.   

 While Petitioner did not own a cellular phone, his co-defendant Mason did and the 

State’s theory of the case was quite clearly that they (and others) were operating at a group 

including by committing the murder at issue in the case.  Petitioner was therefore prejudiced by 
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this improperly admitted testimony which should have been excluded unless supported by a 

properly noticed expert.  There is a reasonable probability of a more favorable outcome had trial 

counsel objected to and excluded testimony about cellular networks which required expert 

testimony.    

 (c) Ground Three: Petitioner’s conviction and sentence violate the Fifth, Sixth, 

and Fourteenth Amendments to the United States Constitution, and Article I, section 8 of 

the Nevada Constitution because the State suppressed exculpatory and material evidence 

that an eyewitness to the crime had a deal to receive a reduced sentence in exchange for 

his testimony against Petitioner, and/or trial counsel was ineffective in failing to discover 

or utilize these facts as part of the defense in this matter and/or failed to file a motion for 

new trial once facts supporting this claim became known.  

 Supporting Facts (Tell your story briefly without citing cases or law): 

 Cornelius Mayo lived in the home where the offenses in this matter occurred.  Mr. Mayo 

called 911 after the crimes, and police arrived to take control of the scene.  Officer Barry Jensen 

testified that Mayo was allowed to retrieve a pair of shoes to wear, and when he went to put 

them on, a “rock of cocaine” fell out right in front of the officer.  TT, Day 6, p. 138.  Another 

witness testified to her knowledge that Mayo sold drugs from the apartment.  TT, Day 6, p. 82.  

When Mayo eventually testified, he noted even more cocaine was found inside the apartment, 

but denied any knowledge as to how it got there.  TT, Day 10, p. 247.  Mayo further admitted he 

was charged with crimes related to the incident, including child neglect and drug trafficking.  TT, 

Day 10, p. 247.   
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 Mayo explained that the criminal cases against him were “postponed” until after the 

murder case was over, but that he did not believe testifying helped in in those cases in any way.  

TT, Day 10, p. 250.  Mayo vigorously denied having any cocaine in the home.  TT, Day 10, p. 259.  

Mayo denied even knowing what fell out of his shoe.  TT, Day 10, p. 260.   

 While Mayo denied that he had any arrangement for preferential treatment in his cases 

in exchange for his testimony, the record simply does not support that assertion.  The Justice 

Court documents for Mayo’s case indicate that, 1) the State initially requested bail of $60,000, 

but then agreed to an O.R. release and 2) the case was continued for almost five years until such 

time as Mayo received a sweetheart deal in August, 2015. SUPP 11-16.  

 In September, 2015, a guilty plea agreement was filed that saw Mayo plead guilty to one 

count of Conspiracy to Violate the Uniform Controlled Substances Act, a felony.  SUPP 60.  

However, Mayo received an incredible deal on those charges, including:  The State did “not 

oppose” probation and agreed to a gross misdemeanor disposition if probation was successfully 

completed, and, case 11F10729X would be dismissed after entry of plea which was a pending 

felony charge of tampering with a vehicle.  SUPP 60.  Mayo was sentenced on January 21, 2016, 

at which time he received his bargained for sentence.  SUPP 68.  Alas, he violated his probation 

and on February 21, 2017, he was sentenced to a modified 19 to 48 in months in state prison, 

down from a maximum 60 month sentence imposed in the original judgment of conviction.  

SUPP 71-72.   

 It is clear from this record that some type of deal existed between the State of Nevada 

and Mayo in order to procure his testimony in this matter, beyond the patent “wink-nod” of 

indefinitely continuing Mayo’s criminal charges in order to see how he did at Petitioner’s trial as 
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a witness.  Petitioner’s Due Process rights were violated when the State concealed the details of 

its negotiations with Mayo from him. Petitioner could not have raised this claim sooner because 

1) he was deprived of a direct appeal as explained in Ground One, and 2) the facts supporting 

this claim did not become apparent until September, 2015, when Mayo’s guilty plea agreement 

was publicly filed.   

 In addition, trial counsel was ineffective in failing to discover the facts of Mayo’s 

arrangement with the State either before trial, but also when the guilty plea agreement was filed 

in 2015.  Effective trial counsel could have then filed a motion for new trial based on new 

evidence, i.e. Mayo’s guilty plea.  The same was evidence that a longstanding deal between the 

State and Mayo had come to fruition, but also was evidence that Mayo committed perjury when 

he denied under oath at Petitioner’s trial having any knowledge of controlled substances on the 

date of the murder.  There is a reasonable probability Petitioner would have enjoyed a more 

favorable outcome had trial counsel discovered these facts before trial and/or moved for a new 

trial based on newly discovered evidence.   

(d) Ground Four: Petitioner received ineffective assistance of trial counsel and 

appellate counsel in violation of his rights as guaranteed by the Fifth, Sixth or Fourteenth 

Amendments to the United States Constitution and/or under state law or the Nevada 

Constitution due to trial counsel’s questioning of Detective Bunting which led to 

Stephanie Cousins’ hearsay statements being admitted at Petitioner’s trial against him 

without any ability to cross-examine the declarant about those statements.   

Stephanie Cousins was an integral part of the acts which comprised the offenses in this 

case.  Generally, the victim was her friend and drug dealer, and Cousins set the entire series of 
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events into motion by luring the victim to answer her door in the middle of the night under the 

guise of Cousins wanting to purchase controlled substances. Cousins was prosecuted separately, 

eventually convicted, and is currently serving a sentence of life with possibility of parole in the 

Nevada Department of Corrections.   

At no time did Cousins testify during Petitioner’s trial.  However, her statements to police 

were brought up by defense counsel when Detective Bunting was questioned.  TT, Day 14, p. 23.  

This led, on re-direct examination of the detective, to the State asking the detective, “Now, 

ultimately, Stephanie Cousins made an identification of the shooter, correct?” TT,  Day 14, p. 35.  

When the detective answered positively, the next question was that “It wasn’t Job-Loc” to which 

the detective responded “No.”  TT, Day 14, p. 35.  These statements about who Cousins told the 

police the shooter was were hearsay and should have been objected to by counsel.  

Instead of an objection to this hearsay testimony about what Cousins said, counsel 

compounded the issue on further examination by reviewing with the detective, on the stand, an 

exchange between the detective and Cousins.  Therein, the police in summary informed Cousins 

they had caught the shooter and his name was “D-Shot” (a/k/a Petitioner herein) and Cousins 

said others had referred to the shooter in front of her as “Job-Loc.”  TT, Day 14, p. 54.  On further 

examination by the State, the detective confirmed that Cousins had, two weeks prior, picked the 

shooter out of a lineup and at that time chose Petitioner.  TT, Day 14, p. 60.  The plain 

implication of the testimony overall was that Cousins knew who the shooter was by sight, and 

simply had the name attributed to that individual confused.   

The harm flowing from this testimony became very clear during closing argument.  

Defense counsel referenced this exchange, noting that Cousins seemed quite certain the 
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shooter’s name was “Job-Loc.”  TT, Day 15, pp. 23-24.  But that allowed the State, during 

rebuttal, to argue its “favorite” testimony:  The part where although Cousins thought the shooter 

was named Job-Loc, that she identified a photo of Petitioner as the shooter.  TT, Day 15, p. 76.   

Nothing about this exchange ultimately favored Petitioner and the prudent course of 

action would have been to object to it and/or avoid opening the door to it – rather than what 

was done which was to build upon Cousins’ statements to police as a cornerstone of the 

defense.  This was classic “two-sided” evidence that was better excluded from all mention, and 

which would have been excluded had defense counsel not brought it up to begin with.  There 

was a reasonable probability of a more favorable outcome had the jury not heard that the 

person who set the entire series of events at issue into motion had identified Petitioner to the 

police as the shooter. 

(e) Ground Five: Petitioner received ineffective assistance of trial counsel and 

appellate counsel in violation of his rights as guaranteed by the Fifth, Sixth or Fourteenth 

Amendments to the United States Constitution and/or under state law or the Nevada 

Constitution due to trial counsel’s failure to object to repeated instances of prosecutorial 

misconduct. 

 As the State’s response to the proper person petition notes, the proper person petition 

was filled with claims of prosecutorial misconduct.  Response, 1-26-16, p. 8.  The response also 

contends those claims are waived because they were not raised on direct appeal, and that 

Petitioner waived all claims (including those arising after the waiver was entered) as part of the 

appeal waiver in this case.  Response, p. 9.   
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 Petitioner incorporates Ground One of this supplement herein to note 1) that Petitioner 

vehemently denies that he waived his right to challenge prosecutorial misconduct when he 

entered into the appeal waiver in this matter, and 2) that the so-called failure to raise those 

claims on direct appeal was, as set forth in Ground One, excused because counsel was 

ineffective in failing to file a notice of appeal in the first instance.   

 Although this Court could potentially hear and decide underlying claims of misconduct 

which were objected to by counsel by finding cause and prejudice to excuse any default of those 

claims on direct appeal, the analysis to do so is the same as would be required to grant 

Petitioner’s appeal deprivation claim in the first instance.  That is, if this Court determines that 

Petitioner was deprived of his direct appeal, he will be able to raise those claims in a belated 

direct appeal, and Petitioner prefers to proceed in that manner.   

 However, there are some instances of misconduct which were not objected to be trial 

counsel and in this claim, Petitioner contends trial counsel was ineffective in failing to make 

those objections.  Petitioner objects to the following instances of misconduct during the State’s 

rebuttal argument (all citations to TT, Day 15): 

1) Disparagement of counsel (was objected to), p. 51. 

2) Addressing credibility of witnesses in the case in a manner which shifted the burden 

of proof to the defense (no objection), p. 54.  

3) Arguing Petitioner has “no explanation” for committing the murder, which was 

additional burden shifting (no objection), p. 56. 

4) Additional burden shifting by arguing defense failed to call witness Cooper (was 

objected to), p. 74. 
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5) Reference to T-mobile custodian of records witness as an “expert” and related 

reliance on inappropriate technical testimony (no objection), p. 86. 

6) State displayed a powerpoint to the jury that referred to Petitioner as part of the 

“circle of guilt” (was objected to), p. 87. 

7) Facts not in evidence that Petitioner was “whistling” during interview with detectives, 

which was then used to suggest Petitioner whistled while committing the offense (no 

objection), p. 94. 

Alone or in totality, these instances of misconduct were unconstitutional and deprived  

Petitioner of a fair trial.  Those which were objected to are appropriate to be raised in a direct 

appeal should this court find Petitioner was deprived of his right to an appeal, but can still be 

considered as part of an overall ineffectiveness claim in not moving for a mistrial based on 

misconduct.  Those which were not objected to form the basis of a claim of ineffectiveness 

which this Court should grant as there was a reasonable probability of a more favorable 

outcome absent these instances of misconduct.  

(f) Ground Six: Petitioner received ineffective assistance of trial counsel and 

appellate counsel in violation of his rights as guaranteed by the Fifth, Sixth or Fourteenth 

Amendments to the United States Constitution and/or under state law or the Nevada 

Constitution at the time of sentencing.  

Petitioner at all times enjoyed a right to effective assistance of counsel at the time of 

sentencing.  However, several errors occurred at the time of sentencing which both give rise to 

direct due process claims of court error, which are not defaulted to counsel’s failure to file a 
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notice of appeal as explained in Ground One (fully incorporated herein), and, which also give rise 

to various claims of ineffective assistance of counsel.  

First, the trial court erred at sentencing by failing to state on the record the reasons for 

imposing the sentence it did for the deadly weapon enhancements.  The sentencing transcript 

reveals that the court imposed multiple deadly weapon enhancements, such as on Counts Four 

through Seven – but did not state its reasons for imposing the term it selected as required by 

NRS 193.165.  This was error which, if raised on direct appeal, should result in a new sentencing 

proceeding.  Likewise, counsel was ineffective for not objecting to the imposition of a deadly 

weapon enhancement that was unsupported by the required statutory findings. 

Second, the trial court erred by failing to address the defense’s request to correct the 

pre-sentence report prior to imposition of sentence.  Such a claim is, again, preferably raised on 

direct appeal and would have been had a notice of appeal been filed.  Here, trial counsel filed a 

sealed sentencing memorandum in which objections to errors in the pre-sentence report were 

raised.  Those errors included that (1) the PSI stated that there had never been a diagnosis that 

Petitioner suffered from fetal alcohol syndrome when in fact there had been such a diagnosis, 

and (2) the PSI inaccurately states that De’Vonia identified Petitioner as the shooter at the time 

of the offense.   

The trial court actually noted at sentencing that it “read the memorandum” prior to 

sentencing.  Transcript, 4-23-15, p. 3.  Notwithstanding that fact, the trial court completely failed 

to address the errors identified in the pre-sentence report.  Likewise, counsel was ineffective in 

not seeking a definitive ruling by the court as to those errors at the time of sentencing.  There is 

a reasonable probability the errors would have been corrected has such a ruling been sought. 
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(g) Ground Seven: Petitioner received ineffective assistance of trial counsel and 

appellate counsel in violation of his rights as guaranteed by the Fifth, Sixth or Fourteenth 

Amendments to the United States Constitution and/or under state law or the Nevada 

Constitution when trial counsel failed to move to strike the notice of intent to seek the 

death penalty on grounds that Petitioner is ineligible for the death penalty due to 

suffering from Fetal Alcohol Spectrum Disorder which rendered him intellectually 

disabled. 

 During trial, the record does not indicate that defense counsel ever sought to dismiss the 

death penalty under NRS 174.098 and/or Atkins v. Virgina, 536 U.S. 304 (2002). Trial counsel’s 

failure to do so constituted ineffectiveness, as there is a reasonable probability he would have 

been found intellectually disabled and thus ineligible for the death penalty had such a motion 

been made based on the information trial counsel possessed and utilized at sentencing 

concerning fetal alcohol syndrome.  Petitioner was prejudiced by this failure because he entered 

an unfavorable negotiation in which he waived certain appellate rights and stipulated to a 

sentence of life without possibility of parole to avoid what was, at the time, the possible 

imposition of a higher level sentence, i.e. death.  Had Petitioner been declared ineligible for the 

death penalty, he would have had no need to “lock in” a punishment of life without possibility of 

parole because that would have been the worst possible sentence the court could have imposed 

if he was found guilty.    
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(h) Ground Eight: Petitioner received ineffective assistance of trial counsel and 

appellate counsel in violation of his rights as guaranteed by the Fifth, Sixth or Fourteenth 

Amendments to the United States Constitution and/or under state law or the Nevada 

Constitution when trial counsel addressed a note from a juror during trial without 

advising Petitioner and/or ensuring his presence.   

After the close of evidence, the record reflects the jury sent at least two notes to the 

court: one concerning a readback of testimony and one concerning the verdict form.  TT, Day 16, 

pp. 2-3.  The same record further indicates that Petitioner was not consulted or present for any 

discussion about how those notes would be responded to, as the judge merely contacted 

counsel by telephone to discuss how to proceed.   

At all times, Petitioner enjoyed a Due Process right to be present for the discussion of 

how to respond to jury notes.  Because jury notes were responded to here outside his presence, 

that right was violated.  Trial counsel was ineffective for failing to ensure Petitioner was present 

for, or at an extreme bare minimum consulted prior to, any decision on how to respond to the 

jury notes.  There is a reasonable probability of a more favorable outcome had Petitioner been 

consulted as he could have provided his input into the process as was required by law.   
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(i) Ground Nine: Petitioner’s conviction and sentence violate the Fifth, Sixth, Eighth 

and Fourteenth Amendments to the United States Constitution, and Article I, section 8 of 

the Nevada Constitution because the cumulative effect of the errors alleged in this 

petition deprived him of his federal constitutional rights, including, but not limited to, his 

rights to due process of law, equal protection, confrontation, the effective assistance of 

counsel. 

 Supporting Facts (Tell your story briefly without citing cases or law): 

 Petitioner has set forth separate post-conviction claims and arguments regarding 

numerous errors, and each one of these errors independently compels reversal of the judgment 

or alternative post-conviction relief.  However, even in cases in which no single error compels 

reversal, a defendant may be deprived of due process if the cumulative effect of all errors in the 

case denied him fundamental fairness. Taylor v. Kentucky, 436 U.S. 478, n. 15; Harris v. Wood, 64 

F.3d 1432, 1438-1439 (9th Cir. 1995); United States v. McLister, 608 F.2d 785, 791 (9th Cir. 1979).  

  Petitioner submits that the errors alleged in this petition and those which should have 

been raised on direct appeal to the Nevada Supreme Court require reversal both individually 

and because of their cumulative impact.  As explained in detail in the separate claims and 

arguments on these issues, the errors in this case individually and collectively violated federal 

constitutional guarantees under the Fifth, Sixth, Eighth, and Fourteenth Amendments, as they 

individually and collectively had a substantial and injurious effect or influence on the verdict, 

judgment and sentence and are moreover prejudicial under any standard of review. 

 

 

RA 000137



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

Co
nv

ic
tio

n 
So

lu
tio

ns
 

26
20

 R
eg

at
ta

 D
r.,

 S
ui

te
 1

02
 

La
s 

Ve
ga

s, 
N

ev
ad

a 
89

12
8

 
 

19 
 

  See Supplemental Points and Authorities provided herewith for additional argument in 

support of all claims.  

WHEREFORE, Petitioner prays that the court grant petitioner relief to which petitioner 

may be entitled in this proceeding. 

DATED this 27th day of November, 2017.   

 

Submitted By: 
 
RESCH LAW, PLLC d/b/a Conviction Solutions 
 
 
 
By:    ____________________ 

JAMIE J. RESCH 
 Attorney for Petitioner        
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VERIFICATION 

I, JAMIE J. RESCH, ESQ., declare under penalty of perjury as follows: 

That I am the attorney of record for Petitioner / Defendant David Burns; that I have read 

the foregoing supplement and know the contents thereof; that the same are true and correct to 

the best of my knowledge, information and belief, except for those matters stated therein on 

information and belief, and as to those matters, I believe them to be true; that 

Petitioner/Defendant personally authorized me to commence this Supplemental Petition for 

Writ of Habeas Corpus.  

I declare under penalty of perjury that the foregoing is true and correct. 

 

 

 ______________________________    ________________________________ 
  Executed on      Signature 
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CERTIFICATE OF SERVICE 

I hereby certify that I am an employee of Resch Law, PLLC d/b/a Conviction Solutions 

and that, pursuant to N.R.C.P. 5(b), on November 27, 2017, I served a true and correct copy of 

the foregoing Supplemental Petition for Writ of Habeas Corpus (Post-Conviction) via first class 

mail in envelopes addressed to: 

Clark County District Attorney 
200 Lewis Ave. 
Las Vegas, NV 89155 
 
Mr. David Burns #1139521 
Ely State Prison 
PO BOX 1989 
Ely, NV 89301 
 
 
and via Wiznet's electronic filing system, as permitted by local practice to 

the following person(s): 

Steven B. Wolfson 
Clark County District Attorney 
PDMotions@ClarkCountyDA.com 
 
       _____________________________________________ 
       An Employee of Conviction Solutions 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. 

INTRODUCTION 

David Burns (“Burns”) was convicted of murder with use of a deadly weapon and other 

serious crimes, and was sentenced to life without the possibility of parole.  The acts underlying 

those offenses occurred when he was just 18 years old.   

Burns was represented at trial by Christopher Oram and Anthony Sgro.  While most 

aspects of his defense were quite vigorous, several errors were made which worked to Burns’s 

extreme prejudice.  Those errors were serious enough that Burns should be granted relief in the 

form of a new trial and/or a belated direct appeal.     

II. 

PROCEDURAL BACKGROUND 

On October 13, 2010, Burns was charged by way of superceding indictment with murder 

with use of a deadly weapon and other serious crimes.  The charges arose from an incident on 

August 7, 2010, during which Burns was alleged to have been present with co-defendants Willie 

Mason, Stephanie Cousins, and Monica Martinez.  The allegations were that Cousins arranged a 

fake drug buy with an acquaintance Derecia Newman, and that the collective defendants then 

traveled to that individual’s home.  When Ms. Newman answered the door, Burns allegedly shot 

her in the head which resulted in her death.  Burns then allegedly ransacked the home, stole 

drugs or cash from the same, and shot Newman’s twelve year old daughter in the stomach.  

After substantial police investigation, Burns was identified as a potential suspect and taken into 

custody in California.   
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Trial commenced on January 20, 2015.  The matter was tried as a death penalty case, 

however; on the twelfth day of trial a deal was struck to waive the death penalty as a possible 

sentence as explained more fully in Ground One.  Burns was tried alongside his co-defendant 

Willie Mason.  Ms. Martinez previously accepted a plea deal and testified as a State’s witness at 

the trial.  Ms. Cousins was severed from the case and was eventually tried and convicted 

following a separate trial.  Burns was ultimately convicted of all charges.    

Despite the lengthy trial and substantial sentence imposed on Burns, his attorneys failed 

to file a notice of appeal and no direct appeal was ever taken.  Thereafter, on October 13, 2015, 

Burns filed a proper person petition for writ of habeas corpus.  After several proceedings, 

including a trip to the Nevada Supreme Court, the matter was remanded with instructions to 

appoint counsel to assist Burns with post-conviction proceedings.  Thereafter, this Court 

appointed counsel to assist Petitioner and this supplement is being filed to aid in the 

presentation of post-conviction proceedings.   

III. 

GROUNDS FOR RELIEF 

 Due to the ineffective assistance of trial and appellate counsel, Burns’s conviction and 

sentence are Constitutionally infirm, and Burns should receive a new trial.  In addition, it is 

obvious from the record that Burns wanted to appeal and that he specifically reserved the right 

to do so.  Despite this, his trial attorneys failed to file a notice of appeal which deprived Burns of 

his right to a direct appeal.  This Court should, at a minimum, grant the writ and order the Clerk 

of the Court to process an untimely appeal on Burns’ behalf.  
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A. Grounds One alleges that Burns was deprived of his right to a direct appeal.  

   An ineffective assistance of counsel claim has two components.  First, the petitioner must 

show counsel’s performance was deficient, and second, must show the deficient performance 

prejudiced the defense.  Strickland v. Washington, 466 U.S. 668, 687 (1984).  This requires the 

petitioner to show the result of the proceeding probably would have been different.  A 

reasonable probability is a probability sufficient to undermine confidence in the outcome.  Id. at 

694.  The Nevada Supreme Court has further recognized the sum total of counsel’s failures may 

justify post-conviction relief if the result of the trial is rendered unreliable.  Buffalo v. State, 111 

Nev. 1139, 1149, 901 P.2d 647 (1995) (Holding that, “Defense counsel’s failure to investigate the 

facts, failure to call witnesses, failure to make an opening statement, failure to consider the legal 

defenses of self-defense and defense of others, failure to spend any time in legal research and 

general failure to present a cognizable defense rather clearly resulted in rendering the trial result 

‘unreliable’”).   Thus, relief can be granted when even one error by counsel constitutes 

constitutionally ineffective assistance of counsel, or, where the cumulative effect of errors 

violates due process.  Parle v. Runnels, 505 F.3d 922, 927 (9th Cir. 2007).  

To prove ineffective assistance of appellate counsel, a petitioner must demonstrate that 

counsel’s performance was deficient in that it fell below an objective standard of 

reasonableness, and resulting prejudice such that the omitted issue would have a reasonable 

probability of success on appeal.  Kirksey v. State, 112 Nev. 980, 998, 923 P.3d 1102 (1996).  

Appellate counsel is not required to raise every non-frivolous issue on appeal.  Jones v. Barnes, 

463 U.S. 745, 751 (1983).  Still, ineffectiveness may be found where counsel presents arguments 
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on appeal while ignoring arguments that were clearly stronger.  Suggs v. United States, 513 F.3d 

675, 678 (7th Cir. 2008).  

Petitioner alleges he was deprived of his right to a direct appeal and therefore requests 

he be allowed to file an untimely notice of appeal.  In Lozada v. State, the Nevada Supreme 

Court noted that “an attorney has a duty to perfect an appeal when a convicted defendant 

expresses a desire to appeal or indicates dissatisfaction with a conviction.”  Lozada v. State, 110 

Nev. 349, 354, 871 P.2d 944 (1994).  If counsel fails to file an appeal after a convicted defendant 

makes a timely request, the defendant (at least previously) was entitled to the Lozada remedy, 

which consisted of filing a post-conviction petition with assistance of counsel in which the actual 

appellate claims could be raised.  Id.  Such a claim did not require any showing of merit as to the 

issues sought to be raised.  Rather, it is sufficient to receive the relief contemplated by Lozada if 

a petition shows that he was deprived of his right to a direct appeal without his consent.  Id. at 

357.  

 The remedy contemplated by Lozada has been largely subsumed by recent revisions to 

the Nevada Rules of Appellate Procedure, although the basis for obtaining relief remains 

generally the same.  Now, under NRAP 4(c), an untimely notice of appeal may be filed if: 

(A) A post-conviction petition for a writ of habeas corpus has been timely and 
properly filed in accordance with the provisions of NRS 34.720 to 34.830, 
asserting a viable claim that the petitioner was unlawfully deprived of the right to 
a timely direct appeal from a judgment of conviction and sentence; and 
(B) The district court in which the petition is considered enters a written order 
containing: 

(i) specific findings of fact and conclusions of law finding that the 
petitioner has established a valid appeal-deprivation claim and is entitled 
to a direct appeal with the assistance of appointed or retained appellate 
counsel; 
(ii) if the petitioner is indigent, directions for the appointment of 
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appellate counsel, other than counsel for the defense in the proceedings 
leading to the conviction, to represent the petitioner in the direct appeal 
from the conviction and sentence; and 
(iii) directions to the district court clerk to prepare and file— 
within 5 days of the entry of the district court's order—a notice of appeal 
from the judgment of conviction and sentence on the petitioner's behalf 
in substantially the form provided in Form 1 in the Appendix of Forms. 
 

NRAP 4(c). 

The question to be decided is whether Petitioner was in fact deprived of a direct appeal, 

and as to that issue, pre-existing Lozada-based decisions remain binding.  The Nevada Supreme 

Court recently and exhaustively discussed the contours of appeal deprivation claims that arise in 

the context of a guilty plea. Toston v. State, 127 Nev.Adv.Op. 87, 267 P.3d 795 (2011).  As 

explained therein, such claims are reviewed under the ineffectiveness standards set forth in 

Strickland v. Washington, 466 U.S. 668 (1984).  In particular, deficient performance can take the 

form of a failure to inform and consult with the client regarding the right to appeal, or, failure to 

in fact file an appeal.  Toston, 267 P.3d at 799.   

 As acknowledged in Toston, an attorney’s duty to in fact file a direct appeal arises, 

irrespective of whether the conviction arose from a guilty plea or verdict following a trial, when 

the defendant actually informs counsel that he would like to appeal.  Id. at 800, citing Lozada, 

871 P.2d at 949 (“Assuming Lozada’s trial counsel failed to perfect an appeal without Lozada’s 

consent, Lozada presumably suffered prejudice because he was deprived of his right to 

appeal.”); and citing Davis v. State, 115 Nev. 17, 974 P.2d 658, 660 (1999) (“[I]f the client does 

express a desire to appeal, counsel is obligated to file the notice of appeal on the client’s 

behalf”).      
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 Here, it is obvious Petitioner desired to appeal and that his attorneys knew that fact, 

because the scope of the purported waiver is limited to events which precede its filing.  

Petitioner’s attorneys, and the court’s minutes, both indicate that the waiver only applied to 

issues which arose prior to entry of the waiver.  That is, there was no waiver as to the remainder 

of the trial, which would have necessarily included closing argument.  Likewise, the sentencing 

proceeding was not part of the “trial” at all and thus issues that arose during sentencing were 

also outside the scope of the waiver. 

 Petitioner contends that the waiver meant exactly what counsel and the court said that it 

did:  In exchange for the benefit of taking the death penalty off the table, Petitioner waived any 

appellate challenges to trial errors that arose prior to entry of the waiver.  This mostly meant 

that trial error claims were waived, as the waiver occurred near the end of the State’s case.  But 

counsel specifically stated they anticipated, and wanted to appeal, claims of prosecutorial 

misconduct.  That prediction was very accurate as this Petition identifies several areas of 

prosecutorial misconduct for further review.  

 Petitioner further alleges that his attorneys would testify at any evidentiary hearing that 

he was aware, as reflected in the trial record, that Petitioner desired to file a direct appeal, and 

that despite this knowledge, trial counsel failed to file a notice of appeal.  They would also be 

anticipated to agree that these actions deprived Petitioner of his right to a direct appeal.   

 As a result, this Court should grant the writ, make findings that Petitioner was deprived 

of his direct appeal, and direct the Clerk to file a notice of appeal on his behalf so that he may 

proceed with a direct appeal to the Nevada Supreme Court from the conviction and sentence 

herein. 
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 B. Ground Two challenges errors concerning custodian of records witnesses 

that were instead utilized as experts. 

Trial counsel failed to object when the State repeatedly referred to custodian of record 

witnesses as experts.  Trial counsel was ineffective for failing to object to this testimony and the 

same should never have been admitted via an unnoticed lay witness.  See NRS 174.234; Grey v. 

State, 124 Nev. 110, 178 P.3d 154 (2008) (due process violated by improper notice of expert 

witness).   

Here, the State’s repeated use of custodian of records witnesses as “experts” gave the 

jury the false impression that said witnesses were in fact experts in their field, when in reality 

their sole function as witnesses was to explain billing records.  But the witnesses testified to 

much more than just how the bills were generated and interpreted, such as testimony about 

towers, triangulations, and cell phone technology.  Such testimony plainly required the use of a 

properly noticed expert witness, which was not present here. 

Had trial counsel objected to this testimony it is reasonably probable that Petitioner 

would have enjoyed a more favorable outcome.  Burnside v. State, 131 Nev. Adv. Op. 40, 352 

P.3d 627, 637 (2015), citing United States v. Yeley-Davis, 632 F.3d 673 (10th Cir. 2011) (error to 

admit testimony that was beyond the common knowledge of jurors without proper expert 

notice).  

C. Ground Three challenges the State’s failure to reveal the full extent of 

negotiations with critical witness Cornelius Mayo. 

In Ground Three, it is explained that Cornelius Mayo was an important State’s witness as 

he was the only adult present at the time of the murder that was able to testify as a witness.  
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Aside from his testimony, Mr. Mayo’s 911 call was also utilized by the State and argued as direct 

evidence of Petitioner’s guilt as explained in Ground Five.   

Mr. Mayo was directly asked “Well, do you believe that by testifying in this case it helps 

you in the cases that you’re facing right now?”  TT, Day 10, p. 250.  Mr. Mayo answered “no,” and 

that answer was never clarified or explained by the State.  But the irrefutable evidence is that Mr. 

Mayo was helped, because his case was postponed for years and then dealt down to an 

unbelievable level. 

The suppression by the State of evidence favorable to an accused violates due process 

where the evidence is material either to guilt or punishment, irrespective of the good faith or 

bad faith of the State.  Brady v. Maryland, 373 U.S. 83, 87 (1963).  The defense’s failure to request 

favorable evidence does not free the State of this constitutional obligation.  United States v. 

Agurs, 427 U.S. 97, 103-04 (1976).  These constitutional discovery obligations apply equally to 

impeachment evidence and exculpatory evidence.  United States v. Bagley, 473 U.S. 667, 682 

(1985).  The touchstone of materiality is a showing that there is a reasonable probability of a 

more favorable outcome had the suppressed material been turned over at trial.  Id. at 678.  The 

prejudicial effect of the suppressed material must be considered “collectively, not item by item.”  

Kyles v. Whitley, 514 U.S. 419, 436 (1995).  The State, “which alone can know what is undisclosed, 

must be assigned the consequent responsibility to gauge the likely net effect of all such 

evidence and make disclosure when the point of ‘reasonable probability’ is reached.”  Id. at 437.  

This in turn means that the individual prosecutor has a duty to learn of any favorable evidence 

known to the others acting on the government’s behalf in the case, including the police.  Id.  

Whether the prosecutor succeeds or fails in meeting this obligation, the prosecution’s 
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responsibility for failing to disclose known, favorable evidence rising to a material level of 

importance is inescapable.  Id. at 437-38.  Thus, a failure to produce material exculpatory or 

impeachment evidence warrants a new trial if there is a reasonable probability that the hidden 

information would have prevented the jury from convicting a petitioner.  Id.   

Nevada law follows these constitutional strictures.  See Browning v. State, 120 Nev. 347, 

369, 91 P.3d 39, 54 (2004) (noting Brady requires disclosure of material impeachment and 

exculpatory evidence); accord State v. Bennett, 119 Nev. 589, 599, 81 P.3d 1, 8 (2003); Wade v. 

State, 115 Nev. 290, 295, 986 P.2d 438, 441 (1999).  Under Nevada law, however, when the 

defense requests discoverable evidence, rather than relying on the prosecution’s duty to 

disclose such evidence, reversal of a conviction is required if there is a reasonably “possibility” 

that the undisclosed evidence would have resulted in a more favorable verdict.  Roberts v. State, 

110 Nev. 1121, 1132, 881 P.2d 1 (1994), overruled on other grounds, Foster v. State, 116 Nev. 

1088, 1092, 13 P.3d 61 (2000). 

In addition, the knowing use of perjured testimony or false evidence constitutes a denial 

of due process.  Napue v. Illinois, 360 U.S. 264, 269 (1959).  The result does not change when 

“’the State, although not soliciting the false evidence, allows it to go uncorrected when it 

appears.’”  Giglio, 405 U.S. at 154 (quoting Napue at 269).  In order to establish a Napue 

violation a party must demonstrate (1) that the challenged testimony was false, (2) that the 

prosecution knew or should have known it was false, and (3) that the false testimony was 

material.  Napue, 360 U.S. at 296-271.  False evidence is material if there is any reasonable 

likelihood that the evidence could have affected the judgment of the jury.  Id., see also United 

States v. Agurs, 427 U.S. 97, 103 (1985). 
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Here, the State failed to disclose, failed to correct, and the defense failed to discover that 

Mr. Mayo did in fact receive “help” towards his pending criminal cases by agreeing to testify as a 

State’s witness at Petitioner’s trial.  Said help came in the form of years of delays, which 

ultimately culminated in a very favorable plea agreement for Mr. Mayo – which he then 

promptly screwed up.1  Regardless, the fact Mr. Mayo was given a sweetheart deal that involved 

no prison time and a possible reduction to a gross misdemeanor on a major drug violation case 

in which his girlfriend was murdered, daughter shot, and crack cocaine possessed in the plain 

view of police officers were facts which certainly should be considered “material” to Mr. Mayo’s 

credibility as a witness at Petitioner’s trial.  There is a reasonable probability Petitioner would 

have enjoyed a more favorable outcome at trial had these facts been properly disclosed by the 

State or discovered by the defense.   

D. Ground Four alleges trial counsel was ineffective in opening the door to 

damaging hearsay evidence. 

The theory of defense at trial was essentially that Petitioner was not present at the time 

of the crime, buttressed by multiple facts that supported an argument that the shooter during 

the offense was another individual known as “Job-Loc.”  That theory was in fact likely the best 

one available, and was generally stuck to by defense counsel throughout the trial. 

                                                        

 

1 Petitioner may seek discovery of any written offers from the State to Mayo or his 
counsel if this Court grants an evidentiary hearing on this claim.  It remains unbelievable that Mayo’s case 
was delayed for years without some form of written plea discussions. 
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With that in mind, it made no sense to question the lead detective in the manner raised 

in Ground Four which opened the door to a hearsay statement by Ms. Cousins that “Job-Loc” 

was not the shooter.  State v. Gonzales, 125 P.3d 878, 893, 2005 UT 72 (2005) (Discussing 

ineffectiveness of counsel in opening door to damaging testimony; claim denied on basis of no 

prejudice where evidence admissible anyway).  Here, the evidence in the form of Ms. Cousins’ 

hearsay statement was not admissible, as evidenced by the fact the State did not solicit it until 

after defense counsel’s cross examination that opened the door to it.  Trial counsel was 

ineffective in opening the door to this damaging testimony and Petitioner’s theory of defense 

was substantially harmed as a result.  There is a reasonable probability for a more favorable 

outcome in this matter absent this error.  

E. Ground Five contains alleges various claims of ineffective assistance of 

counsel that should have been raised on direct appeal and/or objected to by trial counsel. 

When reviewing acts of alleged prosecutorial misconduct, a determination is made 

whether the prosecutor’s conduct was improper.  If so, it is reviewed for harmless error, which 

“depends on whether the prosecutorial misconduct is of a constitutional dimension.”  Valdez v. 

State, 196 P.3d at 476.  If it is of a constitutional dimension, then the conviction must be 

reversed unless the State demonstrates, beyond a reasonable doubt, that the error did not 

contribute to the verdict.  Chapman v. California, 386 U.S. 18, 24, 87 S.Ct. 824, 17 L.Ed.2d 705 

(1967), overruled on other grounds by Brecht v. Abrahamson, 507 U.S. 619, 623 (1993); Tavares 

v. State, 117 Nev. 725, 732, 30 P.3d 1128, 1132 (2001).  “If the error is not of constitutional 

dimension, [the Nevada Supreme Court] will reverse only if the error substantially affects the 

jury’s verdict.”  Valdez, 196 P.3d at 476; Tavares, 117 Nev. At 732, 30 P.3d at 1132. 
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Habeas relief can be appropriate where trial counsel fails to object to instances of 

prosecutorial misconduct.  Zapata v. Vasquez, 788 F.3d 1106 (9th Cir. 2015).  There, the Ninth 

Circuit noted the misconduct included the prosecutor’s false arguments, which “manipulated 

and misstated the evidence.”  Id. at 1114.  As the court further noted, “trial counsel’s silence, and 

the judge’s consequent failure to intervene, may have been perceived by the jury as 

acquiescence in the truth of the imagined scene.”  Id. at 1116. 

There are several instances of misconduct identified in this claim.  Some were objected to 

by trial counsel, and those claims are presented here for consideration as part of a cumulative 

error claim, and as part of an independent claim that appellate counsel was ineffective for failing 

to raise them (or any) claims on direct appeal. Petitioner would raise said claims on direct appeal 

if this Court finds he was in fact deprived of his right to a direct appeal.  However, several other 

instances of misconduct were not objected to and are properly before the court as ineffective 

assistance of trial claims. 

First, Petitioner contends the State disparaged defense counsel.  During rebuttal, the 

prosecutor described the two-week trial as a search for truth, except as to the last twenty 

minutes during the defense closing argument.  TT, Day 15, p. 51.  Disparagement of defense 

counsel is misconduct.  People v. Seumanu, 61 Cal. 4th 1293, 1338, 355 P.3d 384 (2015) 

(Improper to imply defense counsel was “personally dishonest”).  

Second, there were multiple instances of burden shifting.  The prosecutor first argued 

that he does not get to pick the witnesses to murder cases, and that if he did he would, in 

summary, take a “priest and a nun” or “Mother Theresa” over the co-conspirators in this case.  

TT, Day 15, p. 54. The prosecutor then later argued that Petitioner had “no explanation” for the 
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murder.  TT, Day 15, p. 56. Later still, the prosecutor accused the defense of failing to present 

witness Ulonda Cooper.  TT, Day 15, p. 74.  Only this final error was objected to by defense 

counsel, and the prior instances of burden shifting were not. 

The Nevada Supreme Court has reversed at least one conviction that relied on similar 

“no evidence” verbiage.  Whitney v. State, 112 Nev. 499, 502, 915 P.2d 881 (1996).  As noted 

therein: 

In Ross v. State, 106 Nev. 924, 927, 803 P.2d 1104, 1105-06 (1990), this court 
stated the following: 
 
It is generally also outside the boundaries of proper argument to comment on a 
defendant's failure to call a witness. Colley v. State, 98 Nev. 14, 16, 639 P.2d 530, 
532 (1982). This can be viewed as impermissibly shifting the burden of proof to 
the defense. Barron v. State, 105 Nev. 767, 778, 783 P.2d 444, 451 (1989). Such 
shifting is improper because "it suggests to the jury that it was the defendant's 
burden to produce proof by explaining the absence of witnesses or evidence. This 
implication is clearly inaccurate." Id. (citing Mullaney v. Wilbur, 421 U.S. 684, 44 L. 
Ed. 2d 508, 95 S. Ct. 1881 (1975); In re Winship, 397 U.S. 358, 25 L. Ed. 2d 368, 90 
S. Ct. 1068 (1970)). 
 
Accordingly, it is generally improper for a prosecutor to comment on the 
defense's failure to produce evidence or call witnesses as such comment 
impermissibly shifts the burden of proof to the defense. Id. It is clear from Ross 
that it was error for the district court to allow the prosecutor to proceed, over 
objection, in commenting on the defendant's failure to produce evidence and call 
people who were at Melinda Bohall's party as witnesses. See United States v. 
Williams, 739 F.2d 297, 299 (7th Cir. 1984). Given this impermissible burden-
shifting by the prosecutor, we reverse Whitney's conviction and remand to the 
trial court; accordingly, we need not address Whitney's other claims of error. 
 

Whitney v. State, 112 Nev. 499, 502, 915 P.2d 881, 882-83 (1996). 

The comments at issue, individually or collectively, shifted the burden of proof to the 

defense and violated Petitioner’s constitutional rights.  There is a reasonable probability of a 
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more favorable outcome had defense counsel objected to these comments, sought a mistrial, or 

raised them as issues of error on direct appeal. 

Next, the State improperly referred to a custodian of records witness as an “expert” 

despite the fact he was not an expert and was not noticed as an expert witness by the State.  TT, 

Day 15, p. 86.  As explained in Ground Two, incorporated herein, cellular phone company 

custodians are not experts and it is error to refer to them as such.  Trial counsel should have 

objected to this obvious error and there is a reasonable probability of a more favorable outcome 

had an objection been made or the issue raised on direct appeal.  

Next, the record confirms that the State played a Powerpoint presentation during its 

closing that contained a “circle of guilt,” described as the word “guilt” with reference to 

Petitioner.  TT, Day 15, p. 87.  Trial counsel did object, based on recent caselaw, to which the 

Court noted it was “not familiar” with the case and therefore overruled the objection.  Said 

objection should have been sustained.  While the case at issue was not mentioned, it was likely 

the decision in Watters v. State, 129 Nev.Adv.Rep. 94, 313 P.3d 243 (2013), which found it to be 

error for the State to display a presentation with the word “guilty” on it during opening 

statement.  Indeed, the record here indicates the prosecutor’s reliance on the fact that the 

instant case involved closing argument as an argument against the objection.  TT, Day 15, p. 87. 

However, by its own terms Watters did not explicitly state that it only applied to errors 

during opening statement.  Moreover, the Nevada Supreme Court determined in 2014, a year 

before Petitioner’s trial, that the same rationale would apply to the display of the word “guilty” 

during closing argument.  Artiga-Morales v. State, 130 Nev.Adv.Rep. 77, 3335 P.3d 179 (2014) 

(denying relief based on brief display of slide and concession by defense counsel that it was 

RA 000154



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

Co
nv

ic
tio

n 
So

lu
tio

ns
 

26
20

 R
eg

at
ta

 D
r.,

 S
ui

te
 1

02
 

La
s 

Ve
ga

s, 
N

ev
ad

a 
89

12
8

 
 

36 
 

proper, although a subsequent objection to its display was sustained).  No such concession was 

made at trial, nor is one being made here, as existing law established that it was error for the 

prosecutor to declare to the jury during closing argument that the defendant is guilty.  Taylor v. 

State, 132 Nev.Adv.Rep. 27, 371 P.3d 1036, 1046 (2016), citing Collier v. State, 101 Nev. 473, 480, 

705 P.2d 1126 (1985).  This was a meritorious issue for direct appeal and even though objected 

to by defense counsel, it is an appropriate consideration as part of the cumulative error claim 

before this Court. 

Finally, the prosecutor presented a lengthy argument, which included audio played for 

the jury, that in essence the whistling heard on the 911 call during the crime matched alleged 

whistling heard during Petitioner’s interview with police.  TT, Day 15, pp. 93-94.  The transcript of 

the police interview with Petitioner makes no reference whatsoever to any whistling.  See State’s 

Response to Proper Person Petition, 1-26-16, pp. 23+ (Exhibit 1).   

F. Ground Six alleges errors during or leading up to sentencing. 

Trial counsel failed to object to errors during the sentencing proceedings.  First, there is 

no indication in the record at all that the trial court complied with the Nevada Supreme Court’s 

directive to “articulate findings on the record, for each enumerated factor…[and] for each 

enhancement.”  Mendoza-Lobos v. State, 125 Nev. 634, 218 P.3d 501 (2009), NRS 193.165(1).  

Trial counsel should have objected to this incomplete sentencing record and/or presented the 

issue on appeal, as the lack of these required findings was plain error and invalidates the 

sentence imposed by the Court.   

Second, trial counsel filed a sentencing memorandum under seal, fully incorporated 

herein, that raised errors in the pre-sentence report pursuant to Stockmeier v. State Board of 
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Parole Comm’rs, 127 Nev. 243, 255 P.3d 209 (2011) (requiring such errors be fixed prior to 

sentencing).  However, the trial court completely failed to address the errors, despite stating that 

it had reviewed the sentencing memorandum.  The errors were of significant importance, 

because the presentence report incorrectly stated that Petitioner had never been diagnosed 

with fetal alcohol syndrome (when he had), and that the surviving victim who was shot had 

identified Petitioner as the assailant, when at best she stated she was “10% sure” it was 

Petitioner.  Trial counsel was ineffective in failing to insist that the Court address these errors 

during sentencing.  Because no objection was made during sentencing, the Court presumably 

relied on this inaccurate information in sentencing Petitioner, in violation of Petitioner’s right to 

a sentencing proceeding based on accurate information.  Townsend v. Burke, 334 U.S. 736, 741 

(1948). 

G. Ground Seven alleges trial counsel was ineffective in not seeking to 

invalidate the death penalty notice on the basis that Petitioner is intellectually disabled. 

Next, trial counsel is alleged to have been ineffective in not seeking to dismiss or 

otherwise disqualify Petitioner for the death penalty based on the findings concerning Fetal 

Alcohol Syndrome (“FAS”) and NRS 174.098.  Petitioner raised a version of this claim in his 

proper person petition.  See Petition, 10-13-15, Ground Seven.  In response, the State pointed 

out that the death penalty had been removed as an option, and that FAS “does not, as a matter 

of law, qualify for intellectually disabled.”  Response, 1-26-16, p. 14.  

The first of the State’s arguments is easily addressed.  It is the character of the 

agreement to remove the death penalty itself that is at issue here.  Trial counsel was ineffective 

in negotiating that agreement in the first instance without having first sought to remove the 

RA 000156



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

Co
nv

ic
tio

n 
So

lu
tio

ns
 

26
20

 R
eg

at
ta

 D
r.,

 S
ui

te
 1

02
 

La
s 

Ve
ga

s, 
N

ev
ad

a 
89

12
8

 
 

38 
 

death penalty under Atkins v. Virginia, 536 U.S. 304 (2002) or state law.  That is, there would 

have been no need to negotiate away the death penalty in exchange for an appeal waiver and a 

sentence of life without parole if the death penalty had already been negated as an option via a 

meritorious motion under NRS 174.098.  There is a reasonable probability of a more favorable 

outcome in such a scenario because, at a bare minimum, Petitioner would have retained his 

appellate rights and been able to argue for a sentence of less than life without parole had such a 

motion been granted prior to trial. 

The State’s other argument is far more complex than proffered by the State.  No known 

authorities hold, and the State certainly did not cite any, that FAS can never be the basis for an 

intellectual disability claim.  Petitioner certainly does not contend that because he has FAS, he is 

per se ineligible for the death penalty.  However, there was a strong argument to be made that, 

whether it be via FAS or any other source, the fact was that Petitioner has severe adaptive 

deficits that place him into the intellectually disabled range and thus render him ineligible for 

the death penalty.  

Under NRS 174.098, an intellectually disabled individual cannot be subjected to the 

death penalty.  Intellectually disabled means “significant subaverage general intellectual 

functioning which exists concurrently with deficits in adaptive behavior and manifested during 

the developmental period.”  The statute was enacted in response to the Supreme Court’s 

decision in Atkins, which forbid the execution of what was then described as mental retarded 

individuals, but left it to states to determine what standards would be used to make such a 

determination.  Ybarra v. State, 127 Nev. 47, 53, 247 P.3d 269 (2011).   
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Explaining the concept of “limitations in intellectual functioning,” the Nevada Supreme 

Court noted this was measure in “large part,” – and thus not exclusively, by IQ tests.  Id. at 55.  In 

fact the Nevada Supreme Court went on to explicitly state that IQ tests are not the sole source 

of evidence on this topic, although the common definition was a generalized IQ of 75 or less.  Id. 

As to the concept of “significant deficits in adaptive behavior,” the Court explained the 

other side of the coin:  That if one’s IQ was below 70 but that there were no impairments in 

adaptive functioning, the individual would not be considered intellectually disabled.  Id. at 55.  

The Court held that the “interplay between intellectual functioning and adaptive behavior is 

critical to a mental retardation diagnosis.”  Id. 

The final factor to consider is the age of onset.  As to that, any deficits must occur during 

the developmental period, which the Court ultimately concluded meant before the age of 18.  

Id. at 58.   

Ultimately, the Nevada Supreme Court concluded that the defendant in Yberra was not 

intellectually disabled.  This was in part based on the fact that the first IQ test given to the 

appellant in that matter was not administered until age 27, and it returned an IQ score of 86.  Id. 

at 62.  Meanwhile, testing some twenty years later scored his IQ at closer to 60.  A review of 

school records showed the individual to be a “C to C+” student who had “no learning problems.”  

Id.  Available records further showed the individual was able to join the military, where he was 

described as “dull normal.”  Id.  The Nevada Supreme Court concluded that the denial of the 

motion to strike the death penalty was proper in Yberra, because the appellant had not shown 

he suffered from an intellectual disability or that any such disability arose before the age of 18.  

Id. at 71.  
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Petitioner plainly meets the age of onset requirement. 

Turning to the case at hand, there should be little debate that Petitioner’s disabilities, the 

severity of which is explored below, plainly arose before the age of 18.  Available records 

indicate that, from birth, Petitioner’s mother was found to have “tested positive for cocaine, 

amphetamines, and valium.”  Sentencing Memorandum (“SM”), p. 25 of 154 (all future page 

references are based on the 154 page document).2  These accounts of substance abuse are 

consistent with circumstances of alcohol abuse during pregnancy.  SM, p. 28.   

Petitioner was examined by a team of experts in connection with this case.  Dr. Adler, in 

particular, reviewed various brain scans of Petitioner and concluded that the abnormalities 

detected were “more likely the result of prenatal rather than postnatal damage.”  SM, p. 29.  Dr. 

Adler also notes the “early onset of symptoms,” which could only mean childhood since 

Petitioner was merely 18 when the actual offense occurred.  In any event, Dr. Adler’s conclusion 

is that Petitioner’s documented brain damage was prenatal in nature, which by definition means 

it arose prior to birth, much less the age of 18.   

 

 

                                                        

 

2 The memorandum was sealed by the Court at the time of sentencing.  While the privacy 
concerns raised at sentencing are laudable, it is questionable if they actually prohibit the document from 
being filed in open court.  Petitioner references the same as needed here to present the factual basis for 
his claims and will provide an unfiled copy of the memorandum to chambers and the District Attorney.  
For purposes of subsequent appellate review Petitioner fully desires that the information in the 
memorandum be considered part of the record of these proceedings.   
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Petitioner meets the definition of “intellectually disabled” based on a functional 

equivalency analysis of his intelligence and adaptive functioning. 

To be sure, when tested for general IQ, Petitioner was found to have a generalized IQ of 

93, with a range of specific scores between 102 and 80.  SM, p. 125.  However, as Yberra 

explains, IQ is not the only measure of subaverage intellectual functioning.  This is particularly 

true as to Petitioner, who was referred for special education classes starting in the third grade.  

SM, p. 110.  His problems in school escalated as time went by, including 60 disciplinary 

infractions in sixth grade, subsequently being held back a grade, being repeatedly expelled, and 

finally dropping out of school “after trying for three years to finish eleventh grade.”  SM, p. 111. 

These deficits lead to the conclusion that Petitioner suffers from “significant deficits in 

day-to-day adaptive abilities including deficits that are much worse than would be expected 

based on his level of intellectual functioning.”  SM, pp. 128-129.  Dr. Connor explained: 

 Figure 1 graphically represents Mr. Burns' pattern of performance on the  
current testing where all scores are converted to standard deviations from the 
mean (a score ofO, green line) and the direction of deficit is made consistent 
(lower scores = poorer performance). With the exception of full scale intellectual 
functioning, standard deviations below -1 represent areas of impaired 
functioning (red line). Intellectual functioning is considered in deficit if 
performance is at least 2 standard deviations below average. As can be seen in 
Figure 1, Mr. Burns demonstrated tests that were in deficit in 9 domains of 
functioning (verbal and visuospatial memory, impulsivity, processing speed, 
motor coordination, suggestibility, executive functioning, and all three 
domains of adaptive functioning).The guidelines developed by the CDC for 
diagnosing FASD require at least 3 domains of cognitive functioning that are at 
least one standard deviation below average and/or intellectual functioning within 
the mentally retarded range. Mr. Burns' pattern of current neuropsychological 
functioning meets these guidelines. 
 

SM, p. 130. 
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 Petitioner argues here that the translation of all this is simply that Petitioner’s extreme 

low adaptive functioning and FAS combined (1) meet the requirement of significant deficits in 

adaptive behavior but (2) are so detrimental to Petitioner that, notwithstanding his overall 

general IQ score, he functions at a level more consistent with someone who tests at a level of 

intellectual disability, i.e. an IQ score in the 70 to 75 range.  Based on the available records and 

tests, Petitioner does in fact suffer from subaverage general intellectual functioning despite his 

IQ score. (Petitioner functions at, at best, the level of a 12 year old).  SM, p. 129.   

 The concept being advanced here, that IQ is not the end-all-be-all of the first prong of 

NRS 174.098, finds support in recent developments in both the law and the scientific 

community.  As to the law, the Supreme Court’s decision in Hall v. Florida, 134 S.Ct. 1986 (2014) 

is highly instructive.  There, the Supreme Court held invalid a state scheme for determining 

intellectual disability that was too rigidly married to “an IQ score as final and conclusive 

evidence of a defendant’s intellectual capacity.”  Id. at 1995.  The Court further noted that at 

least five states, including Nevada, allow a “defendant to present additional evidence of 

intellectual disability even when an IQ test score is above 70.” Id. at 1998.  The Court further 

noted the science behind IQ scores had changed, such that the newest version of the DSM 

(DSM-5) recognized that “A person with an IQ score above 70 may have such severe adaptive 

behavior problems…that the person’s actual functioning is comparable to that of individuals 

with a lower IQ Score”).  Id. at 2001.   

 Cases that bring these concepts together are rare, but the best available example 

appears to be State v. Agee, 358 Ore. 325, 364 P.3d 971 (2015).  Interestingly, the defendant in 

that matter apparently retained Dr. Conner and Dr. Addler, which may be the same experts 
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utilized by defense counsel in this matter.  Whether they are or not, the two basically testified in 

the case to what they have argued in support of Petitioner in this matter:  FAS and severe 

deficits in adaptive functioning supported a diagnosis of intellectual disability even where IQ 

scores were well above 70.  Id. at 984-85.  

 As the case further noted, the DSM-5 manual contains a significant change from the 

version before it.  The DSM-IV-TR manual defined significantly subaverage intellectual 

functioning as “an IQ of approximately 70 or below on an individually administered IQ test.”  Id. 

at 987.  However, the DSM-5 deletes references to particular IQ scores, and “provides that the 

severity level is defined by adaptive functioning, not by IQ score.”  Id.  The Oregon Supreme 

Court ultimately found that the trial court erred by adhering too closely to the use of rigid IQ 

scores, and remanded the case for a new Atkins hearing which was to utilize these new 

definitions and concepts.   

 The argument here is simply that, notwithstanding his IQ, Petitioner is intellectually 

disabled because his adaptive functioning is extremely below average.  If the trial court found 

Petitioner ineligible for the death penalty, he would not have been subjected to a death penalty 

trial.  Absent a death penalty trial, there would have been zero incentive to agree prior to verdict 

to a sentence of life without possibility of parole.  Petitioner’s counsel were ineffective in failing 

to move to dismiss the death penalty as a sentencing option pursuant to Atkins and NRS 

174.098.   
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 H. Ground Eight alleges a violation of Petitioner’s right to be present at the 

time any notes from the jury were discussed. 

 As set forth in the claim above, at least two notes from the jury were received and 

Petitioner was not consulted about or present for any of the discussions related to those notes.  

The Nevada Supreme Court has already held that criminal defendants have a right to be present 

when jury notes are discussed.  See Manning v. State, 131 Nev.Adv.Op. 26, 348 P.3d 1015, 1018 

(2015); Jackson v. State, 128 Nev.Adv.Op. 55, 291 P.3d 1274, 1277 (2012).  When a district court 

responds to a note from the jury without notifying the parties or seeking input on the response, 

the error will be reviewed to determine whether it was harmless beyond a reasonable doubt.  

Manning, 348 P.3d at 1018.   

Relatedly, the Ninth Circuit considers three factors to determine the harmlessness of the 

error in this context: (1) “the probable effect of the message actually sent”; (2) “the likelihood 

that the court would have sent a different message had it consulted with appellants 

beforehand”; and (3) “whether any changes in the message that appellants might have obtained 

would have affected the verdict in any way.”  Manning, 348 P.3d at 1019, citing United States v. 

Barragan-Devis, 133 F.3d 1287, 1289 (9th Cir.1998) and United States v. Frazin, 780 F.2d 1461, 

1470 (9th Cir.1986).  The right of the defendant to be present when a jury note is received is 

crucial and delicate.  Musladin v. Lamarque, 555 F.3d 830, 840-43 (9th Cir.2009). 

The first part of the jury note discussion, which was not recorded at all as it took place 

over the phone, apparently involved a readback of Monica Martinez’s complete testimony.  TT, 

Day 16, p. 2.  Petitioner, if he had been consulted, would have vehemently objected to this, as 

Ms. Martinez’s testimony was some of the most incredible, and yet most damaging, to 
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Petitioner’s case.  Worse, whatever was presented to the jury was not even evidence:  As the trial 

court explained, it “had the recorder prepare disks with that testimony excluding any bench 

conferences and comments to the Court out of the presence of the jury.”  TT, Day 16, p. 2.  The 

prosecutor then explained that what was given to the jury was the “JAVS” video, which as the 

Court knows is a running video of the court proceedings that easily could capture non-

evidentiary materials such as sounds, comments, and voices heard in the courtroom, and a 

variety of emotional and visual cues that simply would not be present whatsoever if a true 

readback of the actual court testimony and/or transcript of the actual court testimony were 

provided to the jury.  There is further zero indication in the record that defense counsel (or 

anyone) reviewed the JAVS videos in their entirety to ensure their accuracy and that irrelevant 

materials were removed.   

The presentation of extra-evidentiary materials in the form of JAVS videos of a key 

State’s witness violated Petitioner’s right to Due Process and is a wholly meritorious issue to be 

raised on direct appeal should this Court determine Petitioner was in fact deprived of a direct 

appeal.  United States v. Watson, 171 F.3d 695, 700 (D.C. Cir. 1999) (wrongfully admitted 

evidence reviewed to determine if its affected the jury’s verdict).  The wrongful admission of 

nonevidence in the form of the unofficial JAVS video was plainly harmful to Petitioner, as Ms. 

Martinez was a key State’s witness who – summarizing her two days of largely tangential 

musings on many topics – pinned blame for the murder on Petitioner while exonerating her 

boyfriend Job-Loc.  Petitioner was not consulted about this decision and was not asked about 

the response to the verdict form either.  There is a reasonable probability of a more favorable 

outcome had Petitioner been present as required.   
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I. Ground Nine alleges cumulative error.  

The cumulative effect of any of the errors identified herein, and those found on direct 

appeal, if any one were not sufficient in severity to justify a grant of post-conviction relief, justify 

relief in their combined magnitude.  The cumulative effect of those errors rendered the trial 

fundamentally unfair and supports relief based on a claim of cumulative error.  Petitioner is 

entitled to relief on a claim of cumulative error.   

 

IV. 

CONCLUSION 

For each of the reasons set forth herein, Petitioner submits that he is entitled to an 

evidentiary hearing and/or relief on his claims herein.   

 Wherefore, petitioner prays this Court (1) grant a new trial on all charges, (2) issue 

an order finding Petitioner was deprived of his right to a direct appeal and directing the 

Clerk of Court to file notice of appeal on his behalf, (3) grant an evidentiary hearing, 

and/or (4) grant any other relief to which petitioner may be entitled. 

DATED this 27th day of November, 2017.   

 

Submitted By: 
 
RESCH LAW, PLLC d/b/a Conviction Solutions 

 
 
By:    ____________________ 

JAMIE J. RESCH 
 Attorney for Petitioner         
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CLARK COUNTY, NEVADA 
 

THE STATE OF NEVADA, 
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  -vs- 
 
DAVID BURNS, 
#2757610 
 
               Defendant. 

 

CASE NO: 
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STATE’S RESPONSE TO DEFENDANT’S SUPPLEMENT TO PETITION FOR WRIT 

OF HABEAS CORPUS 
 

DATE OF HEARING:  March 8, 2018 
TIME OF HEARING:  9:00 a.m. 

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County 

District Attorney, through STEVEN S. OWENS, Chief Deputy District Attorney, and hereby 

submits the attached Points and Authorities in Response to Defendant’s Supplement to Petition 

for Writ of Habeas Corpus. 

This response is made and based upon all the papers and pleadings on file herein, the 

attached points and authorities in support hereof, and oral argument at the time of hearing, if 

deemed necessary by this Honorable Court. 

// 

// 

// 

// 

Case Number: C-10-267882-2

Electronically Filed
1/16/2018 3:32 PM
Steven D. Grierson
CLERK OF THE COURT
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POINTS AND AUTHORITIES 

STATEMENT OF THE CASE 

On October 13, 2010, the State charged DAVID JAMES BURNS, aka D-Shot, 

(hereinafter “Defendant”), by way of Indictment with the following:  COUNT 1 – Conspiracy 

to Commit Robbery (Felony – NRS 199.480, 200.380); COUNT 2 – Conspiracy to Commit 

Murder (Felony – NRS 199.480, 200.010, 200.030); COUNT 3 – Burglary While in 

Possession of a Firearm (Felony – NRS 205.060); COUNT 4 – Robbery With Use of a Deadly 

Weapon (Felony – NRS 200.380, 193.165); COUNT 5 – Murder with Use of a Deadly Weapon 

(Felony – NRS 200.010, 200.030, 193.165); COUNT 6 – Robbery With Use of a Deadly 

Weapon (Felony – NRS 200.380, 193.165); COUNT 7 – Attempt Murder with Use of a Deadly 

Weapon (Felony – NRS 200.010, 200.030, 193.330, 193.165); and COUNT 8 – Battery with 

a Deadly Weapon Resulting in Substantial Bodily Harm (Felony – NRS 200.481).  On October 

28, 2010, the State filed a Notice of Intent to Seek the Death Penalty in this matter.   

On July 18, 2012, Defendant, through counsel, filed many pretrial Motions, to which 

the State filed its Oppositions on July 23, 2012.  This Court ruled on these Motions on July 

18, 2013.1  

On July 19, 2013, Defendant filed a 500-page Motion to Strike the State’s Notice of 

Intent to Seek the Death Penalty.  The State filed its Opposition on July 25, 2013.  This Court 

denied Defendant’s Motion on September 12, 2013.  In the interim, Defendant also filed 

multiple Motions to continue his trial date.  

Defendant’s jury trial finally began on January 20, 2015.  Following a 15-day trial on 

February 17, 2015, the jury returned a guilty verdict on all eight counts.  

On April 23, 2015, Defendant was adjudged guilty and sentenced to the Nevada 

Department of Corrections (NDC) as follows:  COUNT 1 – a maximum of 72 months and a 

minimum of 12 months; COUNT 2 – a maximum of 120 months and a minimum of 24 months; 

COUNT 3 – a maximum of 180 months and a minimum of 24 months; COUNT 4 – a maximum 

of 180 months and a minimum of 24 months, plus a consecutive term of a maximum of 180 

                                              
1 The State notes that most of these pretrial Motions, which were filed by counsel, are not relevant for purposes of this Petition.  
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months and a minimum of 24 months for the deadly weapon enhancement; COUNT 5 – Life 

without parole, plus a consecutive term of a maximum of 240 months and a minimum of 40 

months for the deadly weapon enhancement; COUNT 6 – a maximum of 180 months and a 

minimum of 24 months, plus a consecutive term of a maximum of 180 months and a minimum 

of 24 months for the deadly weapon enhancement; COUNT 7 – a maximum of 240 months 

and a minimum of 48 months, plus a consecutive term of a maximum of 240 months and a 

minimum of 40 months for the deadly weapon enhancement; and COUNT 8 – a maximum of 

180 months and a minimum of 24 months, with 1,671 days credit for time served.  COUNTS 

1, 2, 3 & 4 are to run concurrent with COUNT 5.  COUNTS 6 & 8 are to run concurrent with 

COUNT 7, and COUNT 8 is to run consecutive to COUNT 5.  A Judgment of Conviction was 

filed on May 5, 2015.  

Furthermore, regarding Defendant’s sentence as to COUNT 5, on February 9, 2015, a 

Stipulation and Order Waiving a Separate Penalty Hearing was filed where Defendant agreed 

that in the event of a finding of guilty of Murder in the First Degree, he would be sentenced to 

life without the possibility of parole, and he waived all appellate rights. Stipulation and Order 

Waiving Separate Penalty Hearing, filed February 9, 2015.   

On October 13, 2015, Defendant filed a Motion to Withdraw Counsel.  He also filed a 

Pro Per Post-Conviction Petition for Writ of Habeas Corpus, Motion to Appoint Counsel, and 

Request for an Evidentiary Hearing.  The State responded on January 26, 2016. On February 

16, 2016, the Court denied Defendant’s Petition, Motion to Appoint Counsel, Request for 

Evidentiary Hearing, and granted Defendant’s Motion to Withdraw Counsel. The Findings of 

Fact and Conclusions of Law Order was filed on March 21, 2016. 

 Defendant filed a Notice of Appeal on March 11, 2016. The Nevada Supreme Court 

remanded it back to the District Court for appointment of counsel. On March 30, 2017, 

Defendant’s counsel was confirmed. Defendant’s Supplemental Petition was filed on 

November 27, 2017. The State herein responds. 

/// 

/// 
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STATEMENT OF FACTS 

On August 7, 2010, Cornelius Mayo (hereinafter “Mayo”) lived at 5662 Miekle Lane 

Apartment A, Las Vegas, Clark County, Nevada.  He resided with his girlfriend, Derecia 

Newman, her twelve-year-old daughter, Devonia Newman, and his and Derecia’s three young 

children, Cashmere Mayo (6), Cornelius Mayo Junior (5), and Cordaja Mayo (3).  On August 

6, 2010, Derecia’s sister, Erica Newman, was also staying with the family.  In the early 

morning hours of August 7, 2010, the household received a phone call on their landline phone.  

The number for that landline phone was 702-444-9446.  The phone had a caller-identification 

feature.  Cornelius Mayo heard Derecia answer the phone.  The call was at 3:39 am.  About 

10 minutes later, there was another call.  At the time, Cornelius was in the bathroom, but he 

heard his girlfriend, Derecia, answer the front door.  Cornelius then heard a commotion, he 

heard Derecia scream and then he heard two gunshots.  Cornelius also heard someone he knew 

to be Stephanie Cousins screaming.  He then heard three more gunshots, and then saw 12-

year-old Devonia run into the bathroom.   

Cornelius told Devonia to sit quietly.  A bullet came through the bathroom door, and 

Cornelius saw Devonia get up and try to run from the bathroom.  At that point, Cornelius saw 

Devonia get shot, but he could not see who fired the shot.  He could see that Devonia had been 

shot in the stomach.  Cornelius told Devonia to be still, and left the bathroom.  He checked the 

bedroom where Erica Newman and the small children were sleeping, and they were 

undisturbed.  He called 911 from his cell phone, which was phone number 702-609-4483.  

Police and paramedics arrived, and the paramedics took Devonia to the hospital.  

From looking at the landline phone’s caller-identification feature, Cornelius saw that 

the two calls before the shooting were from “S. Cousins.”  Cornelius had known Stephanie 

Cousins for six or seven years.  According to Cornelius, Derecia had sold marijuana to 

Stephanie Cousins in the past.  After the police had arrived, Cornelius called Stephanie 

Cousins.  He was extremely angry when he called.  Stephanie Cousins told him that when she 

knocked on the door, two men happened to be waiting around the corner, and forced their way 

in when Derecia opened the door.  Cornelius told Cousins that he believed she was lying.  
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After the police arrived, Cornelius noticed that $450.00 had been taken from the 

residence as well as a sack of marijuana and other minor property.   

Homicide Detective Christopher Bunting was one of the detectives assigned to the case.  

He responded to the scene around 5:00 am.  The apartment itself was a two-bedroom, two-

bathroom apartment.  It also had a living room and a kitchen.  Immediately inside the front 

door of the apartment was the living room.  On the couch in the living room, detectives 

observed Derecia Newman.  She was in nearly a sitting position on the couch with a $20 bill 

clutched in her hand.  She had an obvious, massive gunshot wound to her head.  From 

Derecia’s location, detectives examined the scene for evidence of additional gunshots or bullet 

strikes.  They found a bullet strike in the hallway, and this shot hit the refrigerator.  The third 

shot went down the hallway of the residence, the fourth went through the bathroom, and the 

fifth went into Devonia Newman.  Later, detectives found another impact site, accounting for 

a sixth shot.  There were no cartridge casings observed at the scene, leading detectives to 

believe that the weapon used was a revolver. 

At the autopsy, Dr. Alane Olson testified that Derecia Newman sustained a gunshot 

wound to the head.  Upon examination, Dr. Olson could see that the barrel of the gun had 

actually been pressed against her head when the trigger was pulled.   

In the course of the investigation, detectives became aware of a woman named Monica 

Martinez.  Martinez has a teenaged daughter named Tyler.  Detectives met with Tyler and 

showed her a photographic line-up of several individuals, one of whom was Defendant.  

Defendant’s nickname is “D-Shot.”   

Tyler Mitchell lived with her mom and younger siblings in August 2010.  At the 

beginning of August, weeks before this incident, Tyler’s mom, Monica Martinez, brought 

three men to the home.  One of those men was “Job-Loc,” Monica Martinez’s boyfriend.  The 

other two were (Willie) Darnell Mason, and Defendant.  Mason’s nickname was “G-Dogg.”  

The three stayed for one night.  During this time period, Monica had a silver, gray Crown 

Victoria sedan type car.  Tyler knew Job-Loc’s cell phone number to be 512-629-0041.  Her 

mother’s cell phone number was 702-927-8742.  Mason’s cell phone number was 909-233-
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0860.  After being shown three photographic line-ups, Tyler was able to identify Job-Loc.  She 

also identified G-Dogg or Willie Darnell Mason.  And she identified D-Shot or Defendant.  

Tyler also knew where Job-Loc lived during this time period: at the Brittany Pines Apartments 

between Lake Mead and Torrey Pines.   

Detectives also interviewed Donovon Rowland.  Rowland knew Job-Loc by a different 

nickname:  Slick.  He became friends with him.  Through the course of his relationship with 

Slick, Rowland came to know Slick’s girlfriend, Monica Martinez.  At some point after 

Rowland met Slick, Slick broke his leg.  Rowland also knew G-Dogg (Mason) through Slick 

or saw him at Slick’s apartment while Monica Martinez was also present.  One morning, 

Rowland was at Slick’s apartment, as was Monica.  G-Dogg (Mason) was there too.  Another 

person was also present, although Rowland could not identify him.  G-Dogg (Mason) was the 

person who opened the door for Rowland.  The door was blocked from the inside by a chair 

and a box.  G-Dogg (Mason) even looked out the window before he opened the door for 

Rowland.  Rowland saw and recognized Monica and Slick.  The fourth individual was named,  

D-Shot or D-Shock.  Monica and Slick were arguing.  Rowland testified that he did not see 

Slick holding a gun.  The State impeached Rowland with his statements to detectives.  

Rowland commented that he was highly intoxicated at the time.  In fact, Rowland admitted 

that twice he had told the police that he saw Slick cleaning a gun, but at trial suggested that he 

actually did not see that.  Eventually, Slick handed the gun to Rowland.  Upon being 

impeached with his statement to detectives, Rowland acknowledged that he told the police that 

Slick had asked him to hold a gun for him and that he had to leave.  The next morning, Slick 

called Rowland and told him to look at the newspaper. Rowland saw a story about a mother 

killed and a daughter being critically injured in a shooting.  Rowland called Slick back, and 

Slick told him that G-Dogg (Mason), Monica, and D-Shot/Defendant had done something.  He 

said there was a crack-head who set up the whole thing.  Slick also asked Rowland to sell the 

gun or bury it.  Instead, Rowland left the gun at a friend’s house and later tried to sell it.  Slick 

had told Rowland he could keep the money from selling the gun.  The gun was a revolver.  It 

was also empty of bullets. 
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Detectives were able to obtain video surveillance tape from the Opera House, located 

in North Las Vegas.  The relevant tape was from 2:37 a.m. on the morning of August 7, 2010, 

to approximately 3:00 a.m., less than an hour before the homicide.   

Through investigation, detectives were able to get in contact with Stephanie Cousins.  

They also were able to contact Monica Martinez.  Through investigation, detectives learned 

that Martinez had a cell phone registered under the name “Wineford Hill.”  The carrier was T-

Mobile.  At trial, a representative from T-Mobile testified regarding Martinez’s cell phone 

records and history.  The representative explained how cell site towers work, or how the cell 

phone essentially looks for the closest tower for use.   

With assistance from the FBI, detectives were able to identify Job-Loc as Jerome 

Thomas.  From Tyler, detectives knew his cell phone number was 512-629-0041.  

Investigators learned that this number was no longer used as of August 9th or 10th, just a 

couple of days after the murder.  Tyler also knew G-Dogg or Willie Darnell Mason’s number 

to be 909-233-0860.  From Cornelius Mayo, detectives knew Stephanie Cousins had cell 

number 702-542-4661.  With those known numbers, the FBI obtained cell site records for 

August 7, 2010.   

Records indicated that Job-Loc (Jerome Thomas) was in the area of Tenaya and Lake 

Mead from the night of August 6, 2010, through the early morning of August 7, 2010.  This 

corresponded with the location of his apartment.  Cell phone records of Donovan Rowland 

indicated that he was not in the area of Meikle Lane during the time of the murder.  Conversely, 

records of Monica Martinez, Stephanie Cousins, and Willie Darnell Mason did indicate that 

they were near the crime scene when the murder was committed.2  The address associated with 

Mason’s phone was in Rialto, California, just outside of San Bernardino.  Job-Loc is also from 

San Bernardino.  D-Shot/Defendant is also from San Bernardino.   

When Special Agent Hendricks examined Mason’s phone on August 1, 2010, records 

indicated that Mason was in Rialto, California.  Records from that phone also indicated that 

the phone was dialed to family members and associates of Willie Mason.  On the night of 

                                              
2 Testimony established that Mason used phone 909-233-0860. The phone, however, was registered to “Ricc James.”   
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August 1, 2010, just days before the murder, Mason’s phone was hitting off towers heading 

northbound on I-15.  The phone hit off a tower in Baker, California.  Later it hit off a tower on 

Tropicana and I-15.  Later, it hit off a tower in the area of the Brittany Pines Apartments, Job-

Loc’s residence.  On the night of the murder, August 7, 2010, his phone hit off a tower near 

the Brittany Pines Apartments.  Later, the phone hits off a tower near Rancho and Bonanza.  

Later, the phone hit off a tower in the area of Vegas Valley and Nellis.  At just before 3:00 

a.m., it hit off a tower north of downtown Las Vegas.  Next, the phone hit off a tower near the 

Opera House in North Las Vegas.  Detectives obtained a video surveillance tape from the 

Opera House for that same time period which depicted Mason with Monica Martinez and D-

Shot/Defendant.   

After that, at 3:24 am, Mason’s phone was in the area of Nellis and Vegas Valley.  At 

3:51 am, the phone hit off the tower by Meikle Lane, the time and location of the murder.  By 

4:24 am, the phone was hitting off towers back by the Brittany Pines Apartments, or Job-Loc’s 

residence.   

Special Agent Hendricks also examined Stephanie Cousins’ phone.  Throughout the 

early morning hours of August 7, 2010, her cell phone hit off the same towers as Mason’s 

phone.  In fact, at 3:24 am, Cousins’ phone calls Mason, and then Mason calls Cousins.  At 

3:37 am, Cousins calls the landline of Derecia Newman two times.  Shortly after that, at 3:51 

a.m., Mason calls Cousins.  After that, Cousins received the incoming call from Cornelius 

Mayo.  

Special Agent Hendricks also examined Monica Martinez’s phone.  Throughout the 

early morning hours, her phone was hitting off towers in the same area as Mason’s and 

Cousins.  In fact, when Cousins is calling Derecia Newman’s land line, Martinez’s phone is 

hitting off the same tower.   

Detectives also obtained a video surveillance tape from Greyhound. On August 8, 2010, 

at 11:33 p.m., detectives identified Mason, Defendant, and Job-Loc getting off the bus that 

traveled from Las Vegas to Los Angeles, about 24 hours after the crime.  Thereafter, they 

traveled to San Bernardino, California.  None used their real names for travel. 
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ARGUMENT 

I. DEFENDANT RECEIVED EFFECTIVE ASSISTANCE OF COUNSEL 

Claims of ineffective assistance of counsel are analyzed under the two-pronged test 

articulated in Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984), wherein the 

defendant must show: (1) that counsel’s performance was deficient, and (2) that the deficient 

performance prejudiced the defense.  Id. at 687, 104 S. Ct. at 2064.  Nevada adopted this 

standard in Warden v. Lyons, 100 Nev. 430, 683 P.2d 504 (1984).  “A court may consider the 

two test elements in any order and need not consider both prongs if the defendant makes an 

insufficient showing on either one.” Kirksey v. State, 112 Nev. 980, 987, 923 P.2d 1102, 1107 

(1997). 

“Surmounting Strickland’s high bar is never an easy task.”  Padilla v. Kentucky, 559 

U.S. 356, 371,130 S. Ct. 1473, 1485 (2010).  The question is whether an attorney’s 

representations amounted to incompetence under prevailing professional norms, “not whether 

it deviated from best practices or most common custom.”  Harrington v. Richter, 562 U.S. 86, 

88, 131 S. Ct. 770, 778 (2011).  Further, “[e]ffective counsel does not mean errorless counsel, 

but rather counsel whose assistance is ‘[w]ithin the range of competence demanded of 

attorneys in criminal cases.’”  Jackson v. Warden, Nevada State Prison, 91 Nev. 430, 432, 537 

P.2d 473, 474 (1975) (quoting McMann v. Richardson, 397 U.S. 759, 771, 90 S. Ct. 1441, 

1449 (1970)). 

The court begins with the presumption of effectiveness and then must determine 

whether the defendant has demonstrated by a preponderance of the evidence that counsel was 

ineffective.  Means v. State, 120 Nev. 1001, 1011-1012, 103 P.3d 25, 32-33 (2004).  The role 

of a court in considering alleged ineffective assistance of counsel is “not to pass upon the 

merits of the action not taken but to determine whether, under the particular facts and 

circumstances of the case, trial counsel failed to render reasonably effective assistance.”  

Donovan v. State, 94 Nev. 671, 675, 584 P.2d 708, 711 (1978) (citing Cooper v. Fitzharris, 

551 F.2d 1162, 1166 (9th Cir. 1977)). 
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This analysis does not indicate that the court should “second guess reasoned choices 

between trial tactics, nor does it mean that defense counsel, to protect himself against 

allegations of inadequacy, must make every conceivable motion no matter how remote the 

possibilities are of success.”  Donovan, 94 Nev. at 675, 584 P.2d at 711 (citing Cooper, 551 

F.2d at 1166 (9th Cir. 1977)).  In essence, the court must “judge the reasonableness of 

counsel’s challenged conduct on the facts of the particular case, viewed as of the time of 

counsel’s conduct.”  Strickland, 466 U.S. at 690, 104 S. Ct. at 2066.  However, counsel cannot 

be deemed ineffective for failing to make futile objections, file futile motions, or for failing to 

make futile arguments.  Ennis v. State, 122 Nev. 694, 706, 137 P.3d 1095, 1103 (2006). 

In order to meet the second “prejudice” prong of the test, the defendant must show a 

reasonable probability that, but for counsel’s errors, the result of the trial would have been 

different. McNelton v. State, 115 Nev. 396, 403, 990 P.2d 1263, 1268 (1999).  “A reasonable 

probability is a probability sufficient to undermine confidence in the outcome.”  Strickland, 

466 U.S. at 694, 104 S. Ct. at 2068. 

Claims asserted in a petition for post-conviction relief must be supported with specific 

factual allegations, which if true, would entitle the petitioner to relief.  Hargrove v. State, 100 

Nev. 498, 502, 686 P.2d 222, 225 (1984).  “Bare” or “naked” allegations are not sufficient, 

nor are those belied and repelled by the record.  Id.; see also NRS 34.735(6). 

A. Defendant Waived His Direct Appeal 

Defendant alleges “Petitioner never intended to waive, and in fact expressly reserved 

the right to appeal, any issues arising after the waiver was entered and specifically those 

which may have occurred during closing argument or sentencing.” Petition at 6. 

When a defendant is found guilty pursuant to a plea, counsel normally does not have a 

duty to inform a defendant about his right to an appeal. Toston v. State, 127 Nev. Adv. Op. 

87, 267 P.3d 795, 799-800 (2011) (citing Thomas v. State, 115 Nev. 148, 150, 979 P.2d 222, 

223 (1999)). The duty arises in the guilty plea context only when the defendant inquires about 

the right to appeal or in circumstances where the defendant inquiries about the right to direct 

appeal “such as the existence of a claim that has reasonable likelihood of success.” Toston v. 
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State, 127 Nev. 971, 977, 267 P.3d 795, 799 (2011). 

Here, although Defendant did not plead guilty the Stipulation and Order he entered 

into is analogous to a guilty plea. It is the same in that defense counsel would not believe a 

defendant would want to appeal, especially after Defendant waived all his appellate rights. 

Stipulation and Order Waiving Separate Penalty Hearing, filed February 9, 2015, p. 1-2. The 

Order stated the following: 

Pursuant to the provisions of NRS 175.552, the parties hereby 
stipulate and agree to waive the separate penalty hearing in the 
event of a finding of guilty on Murder In the First Degree and 
pursuant to said Stipulation and Waiver agree to have the 
sentence of LIFE WITHOUT THE POSSIBILTY OF PAROLE 
imposed by the Honorable Charles Thompson, presiding trial 
judge. FURTHER, in exchange for the State withdrawing the 
Notice of Intent to Seek the Death Penalty, Defendant agrees to 
waive all appellate rights stemming from the guilt phase of the 
trial.  

Id. 

Further, in regards to the Stipulation and Order the following exchange was made:  

Mr. Sgro: The State and the defense on behalf of Mr. Burns have 
agreed to conclude the remainder of the trial, settle jury 
instructions, do closings, et. cetera. If the jury returns a verdict of 
murder in the first degree, Mr. Burns would agree that— 

 

The Court: As to Mr. Burns. 

 

Mr. Sgro: As to Mr. Burns only. Mr. Burns would agree that the 
appropriate sentencing term would be life without parole. The 
State has agreed to take the death penalty off the table, so they 
will withdraw their seeking of the death penalty. If the verdict 
comes back at anything other than first degree murder and there’s 
guilty on some of the counts, and the judge—then Your Honor 
will do the sentencing in the ordinary course like it would any 
other case. In—and I believe that states the agreement, other than 
there is a proviso[sic] that we, for purposes of further review 
down the road, we are not waiving any potential misconduct 
during the closing statements. We understand that to be a fertile 
area of appeal.  The State has assured us that they are—would 
never do anything intentionally. The Court’s been put on notice 
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to be careful relative to the closing arguments, so that there’s not 
unnecessary inflamed passion, et cetera, et cetera.  Mr Mason has 
not given up his rights to appeal, and so there is a prophylactic 
safety measure that exists relative to the arguments advanced by 
the prosecution at the time of the closing statements. 
So the long and short of it is, Your Honor, the State’s agreed to 
abandon their seeking of the death penalty in exchange for Mr. 
Burns is agreeing to life without after we get through the trial. 
Yeah. And the waiver of his appellate rights. 

 

Mr. Digiacomo: Correct. So that it’s clear, should the jury return 
a guilty—a verdict of guilty in murder of the first degree or 
murder in the first degree with use of a deadly weapon, Mr. 
Mason and the State will agree to waive the penalty hearing with 
the stipulated life without the possibility of parole on that count, 
as well as he will waive appellate review of the guilt phase 
issues. 

… 
 

The Court: In the colloquy that has been provided to me a few 
minutes ago, the attorneys explained to me that the State is 
waiving, giving up its rights to seek the death penalty in 
exchange for which you are agreeing, in the event the jury 
returns a verdict of murder in the first degree, that I will sentence 
you to life without the possibility of parole. Do you understand 
this? 
 
Defendant Burns: Yes, sir. 

 

The Court: Do you have any questions about it? 

 

Defendant Burns: Yes, sir. 

 

The Court: Do you agree with it? 

 

Defendant Burns: Yes, sir. 

 

The Court: You understand that you have a right to have a 
penalty hearing where the jury would determine the punishment 
in the event they found you guilty of first degree murder? 
 
Defendant Burns: Yes sir. 
 
The Court: You understand you’re giving up that right to have 
the jury determine that punishment? 
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Defendant Burns: Yes, sir. 

 

The Court: You understand you’re giving up that right to have 
the jury determine that punishment? 

 

Defendant Burns: Yes, sir. 
 
The Court: And in exchange for which the State will waive its 
right to seek the death penalty against you, and you are giving—
and you are agreeing that I will impose a punishment—in the 
event that you’re found guilty of murder in the first degree, I will 
impose a punishment of life without the possibility of parole. Do 
you understand that? 

 

Defendant Burns: Yes, sir. 

 

The Court: You understand that there are—in the event I impose 
a sentence of life without the possibility of parole, you’re never 
going to get paroled, you’re never going to get out, do you 
understand that? 

 

Defendant Burns: Yes, sir. 

 

The Court: You’re also giving up your appellate rights. Do you 
understand that? 

 

Defendant Burns: Yes, sir. 
 
Recorder’s Trial Transcript (hereinafter “RTT”), Trial Day 12, p. 4-9. 

The very negotiations called for no direct appeal. Additionally, Defendant did not move 

to withdraw the Stipulation and Order after trial ended. After trial Defendant and defense 

counsel still felt it was in Defendant’s best interest to not move to withdraw the Stipulation 

and Order. If there were meritorious issues or errors that caused Defendant concern, defense 

counsel could have moved to withdraw the Stipulation and Order. It is not deficient for counsel 

to assume Defendant is satisfied, absent Defendant backing out of the negotiations. 

Defendant in his Pro Per Petition stated that he did not know the court likes certain 

issues to be filed on direct appeal, and his attorney said he would show him how to file a 

habeas petition and he never did. Pro Per Petition, filed October 13, 2015, p.14. This Court 
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has already found that, “Defendant waived his right to direct appeal, thus this Court finds that 

counsel cannot be deemed ineffective for failing to file one, or for failing to tell Defendant that 

the Court likes certain issues to be raised on direct appeal; and Defendant has failed to show 

any prejudice.” Findings of Fact and Conclusions of Law Order, filed March 21, 2016, p. 7. 

Additionally, defense counsel in Defendant’s Supplemental Petition now claims “it is obvious 

Petitioner desired to appeal and that his attorneys knew that fact, because the scope of the 

purported waiver is limited to events which precede its filing.” Petition at 27. However, this 

statement is belied by Defendant’s own admissions in his Pro Per Petition. He did not ask his 

attorney to file a direct appeal. Therefore, counsel was not deficient for not filing a direct 

appeal. Moreover, Defendant was not prejudiced because he waived his right to appeal, and 

received the benefit of having the State withdraw its intent to seek the death penalty. Further, 

Defendant did not request a direct appeal regarding the days of trial after the Stipulation and 

Order was made. Therefore, counsel was not ineffective. 

B. Counsel was Not Ineffective for Failing to Object to the Testimony of 

Kenneth Lecense and Ray MacDonald and Defense Counsel was 

Properly Noticed 

Defendant claims Kenneth Lecense (hereinafter “Lecense”), a Custodian of Records 

for Metro PCS, and Ray MacDonald (hereinafter “MacDonald)”, a Custodian of Records for 

T-Mobile, inappropriately testified as experts at trial and counsel failed to object. Petition at 

7. Additionally, Defendant argues this improperly admitted testimony should have been 

excluded unless supported by a properly noticed expert and should never have been admitted 

as an unnoticed lay witness. Petition at 8, 28. NRS 50.275 regarding testimony by experts 

states:  

If scientific, technical or other specialized knowledge will assist 
the trier of fact to understand the evidence or to determine a fact 
in issue, a witness qualified as an expert by special knowledge, 
skill, experience, training or education may testify to matters 
within the scope of such knowledge. 

Custodians of records can testify as experts at trial. When discussing testimony of a custodian 

of records, the Nevada Supreme Court held: 
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[t]his testimony is not the sort that falls within the common 
knowledge of a layperson but instead was based on the witness's 
specialized knowledge acquired through his employment. Because 
that testimony concerned matters beyond the common knowledge 
of the average layperson, his testimony constituted expert 
testimony as experts. 

Burnside v. State, 131 Nev.___, 352 P.3d, 627, 637 (2015). Furthermore, in Burnside, the 

custodian of records was noticed as a lay witness and not an expert witness. However, even 

when the custodian of record was noticed as a lay witness instead of an expert witness, the 

Nevada Supreme Court held, “[w]e are not convinced that the appropriate remedy for the error 

would have been exclusion of the testimony.” Id. 

 Here, Defendant was aware the two custodians of records would testify as experts. The 

State filed its Notice of Expert Witnesses on September 4, 2013. The Notice stated: 

Custodian of Records Metro PCS, or designee will testify as an 
expert regarding how cellular phones work, how phones interact 
with towers, and the interpretation of that information. Further, 
Custodian of Records T Mobile, or designee, will testify as an 
expert regarding how cellular phones work, how phones interact 
with towers and the interpretation of that information. 

 

Notice of Expert Witnesses, filed September 4, 2013, p. 2. Further, the Notice stated, “The 

substance of each expert witness’ testimony and a copy of all reports made by or at the 

direction of the expert witness has been provided in discovery.” Id at 5. Therefore, it was 

proper for the custodian of records to testify as experts and counsel was noticed they would 

be testifying as experts.3 Counsel is not required to make futile objections. Ennis v. State, 

122 Nev. 694, 706, 137 P.3d 1095, 1103 (2006). Therefore, counsel was not deficient. 

Additionally, Defendant fails to demonstrate prejudice. He fails to explain how but for 

counsel’s errors, the results of the trial would have been different or how any objection 

would have led to a more probable outcome for Defendant. Even if counsel would have 

objected, the objection would have been overruled because the expert testimony was proper 

                                              
3 Defendant fails to specify what was improper about the State’s Notice of Experts, but instead argues the testimony 
“should have been excluded unless supported by a properly noticed expert.” Petition at 8. 
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and would not have been excluded. Therefore, Defendant was not prejudiced. 

C. Counsel was not Ineffective in Failing to Discover Exculpatory and 

Material Evidence Because There was No Secret Agreement and the 

Jury Was Aware of Mayo’s Pending Cases Were Postponed 

Defendant alleges that “the State failed to disclose, failed to correct, and the defense 

failed to discover that Mr. Mayo did in fact receive ‘help’ towards his pending criminal cases 

by agreeing to testify as a State’s witness at Petitioner’s trial.” Petition at 31. 

During the State’s direct examination with Mayo the following exchange occurred: 

Q: In the search of your apartment, there—the police found 
narcotics, cocaine; you’re aware of that? 
A: Yes. 
Q: What—I guess what is your—how was that in the apartment? 
A: I don’t know how they got there. 
Q: Okay. You don’t know anything about that? 
A: No. 
Q: After these events took place, were you charged with a crime 
associated with this incident? 
A: Yeah. 
Q: And do you know what the charge was? 
A: It was child—child abuse or child neglect with substantially 
bodily harm, then just child neglect and trafficking. 
Q: Okay. And are—is that case—do you know what the status of 
it is or what’s happening with that case? 
A: I’m still going to court. 
Q: Okay. And is that case being continued till the end of this 
trial? 
A: Yes. 
Q: Do you have any other cases that are pending? 
A: Yes. 
Q: Tell me about the other one, what—the charges I guess. 
A: Destruction of property or—it’s destruction of—I don’t know 
the exact charge, but it’s, like, destruction of property or 
something like that. 
Q: And is that one similarly being continued until the end of this 
case? 
A: Yes. 
Q: After these events took place in August, did you have to 
appear in Family Court and go through proceedings there as 
well? 
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A: Yes. 

RTT, Trial Day 10, p. 245-248. 

Further on cross-examination with Anthony Sgro: 

Q: Mr. Mayo, I want to start with sort of where you left off. You 
have some cases that are currently pending against you, right, 
some charges against you? 
A: Yes. 
Q: One of them is for drug trafficking; is that right? 
A: Yes. 
Q: And that’s for crack cocaine? 
A: I don’t know—I don’t know exactly what it’s for, but I know 
it’s trafficking. 
Q: Well, would it refresh your memory if I showed you the 
docket for your case? 
Mr. Sgro: May I approach, Your Honor? 
The Court: Yes, if he’s familiar with the docket. 
The Witness: Yeah, I’ve never seen it. 
By Mr. Sgro: 
Q: Does it look like—according to this document—the charge is 
trafficking in cocaine? 
A: Yes, that’s what it—yeah. 
Q: Now, you just told the jury that the cocaine was in your house, 
you don’t know where it came from, right? 
A: No, I don’t. 
Q: Okay. Did you tell that to the DAs before they charged you 
with trafficking? 
A: Like, we never had a conversation about that. 
Q: You know trafficking is a serious crime; it carries prison 
time? 
A: Yes. 
Q: Okay. Despite you telling the DAs that you don’t know where 
the cocaine came from, they still are charging you with 
trafficking, right? 
A: Yes, that’s the charge. 
Q: Would you agree that it seems like they don’t believe your 
version? 
Ms. Weckerly: Objection. 
The Court: Sustained. 
By Mr. Sgro: 
Q: You also got charged with child neglect with substantial 
bodily harm; is that right? 
A: Yes. 
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Q: And all these charges, including allowing children to be 
present where drug laws are being violated, all those charges 
have been postponed for now for several years, right? 
A: Yes. 
Q: And it’s all being postponed until after you—until this trial is 
over, right? 
A: I guess. I’m not sure. I don’t know. 
Q: Well, do you believe that by testifying in this case it helps you 
in the cases that you’re facing right now? 
A: No. 
Q: You don’t think it helps you? 
A: No. 
Q: Do you think that the DA indefinitely postpones cases all the 
time, or do you think you’re getting some— 
A: I don’t know how the DA work.  
Q: Okay. Let me finish my question, okay. Do you believe that 
the DA is just postponing these cases coincidently and that 
they’re not giving you any sort of favor because you’re testifying 
in this case? Is that what you think? 
A: I don’t think they giving me no type of favor. 
Q: Okay. You also have I think you said some kind of destruction 
of property, but it’s actually tampering with a vehicle, which is a 
felony, right? 
A: No, it was a misdemeanor. 
Mr. Sgro: May I approach, Your Honor? 
The Court: Yes. 
By Mr. Sgro: 
Q: I’m showing you a court document. Does it look like 
tampering with a vehicle charge you’re charged with is a felony? 
A: That’s what is say, but my court papers say it’s a 
misdemeanor. 
Q: So this court document is a mistake? 
A: Or my court paper is a mistake, one of them, but when I was 
charged with is, it was a misdemeanor. 
Q: Okay. In this particular felony, if I’m right, this felony was 
charged in June of 2011, right? 
A: Yeah, that sounds about right. 
Q: About nine months after the events that we’re talking about, 
right? 
A: Yes. 
Q: And you haven’t faced anything in this case yet either, right? 
A: No, we still going to court. 
Q: Okay. Do you think that the fact that the DA is postponing 
this felony case as well that it is a favor to you or a benefit to you 
or no? 
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A: No. 

RTT, Trial Day 10, p. 248- 252.  

Defense counsel was not deficient. Mr. Sgro thoroughly cross-examined Mayo 

regarding his pending cases. He brought attention to the postponement of Mayo’s cases and 

although never specifically mentioned an OR release, the fact that the jury knew his other 

cases had been postponed, was sufficient because it would be assumed he was not in custody. 

Furthermore, Mayo’s Guilty Plea Agreement was not filed until January 21, 2016, almost a 

year after Defendant’s trial concluded. There was no way for defense counsel to know at the 

time of trial how Mayo’s other cases were going to resolve. Defendant alleges that because 

Mayo received a “sweetheart deal” this is evidence that there was a secret deal between the 

State and Mayo. Petition at 9.  

Defendant’s allegations are bare and naked, and Defendant does not cite to any place 

in the record that would support his allegation that the State withheld information from the 

defense or the jury. Just because Mayo was ultimately granted probation is not evidence that 

there was an undisclosed agreement between Mayo and the State that Defendant and the jury 

were unaware of.  Defendant’s claim is belied by the record and should be denied  

Defendant alleges “there is a reasonable probability Petitioner would have enjoyed a 

more favorable outcome at trial had these facts been properly disclosed by the State or 

discovered by the defense.” Petition at 31. The postponement of Mayo’s cases were disclosed 

during direct examination and cross-examination. RTT, Trial Day 10, p. 245-252.  Further, 

defense counsel was clearly aware of the postponement of the prosecution of Mayo’s cases 

because he thoroughly cross-examined Mayo regarding his pending cases as showed above. 

Thus, Defendant fails to show prejudice because the facts were presented to the jury and 

defense counsel was aware. Thus defense counsel was not ineffective.  

D. Counsel was Not Ineffective for Making Strategic Decisions 

Defendant states that trial counsel was ineffective in opening the door to damaging 

hearsay evidence. Petition at 31. Further, “the prudent course of action would have been to 

object to it and/or avoid opening the door to it—rather than what was done which was to build 
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upon Cousins’ statements to police as a cornerstone of the defense.” Petition at 12. 

Counsel’s actions were well-reasoned and strategically made which is presumed to be 

and was effective assistance of counsel.  Strickland, 466 U.S. at 681, 104 S. Ct. at 2061; Rhyne, 

118 Nev. at 8, 38 P.3d at 167-68; State v. LaPena, 114 Nev. 1159, 1166, 968 P.2d 750, 754 

(1998).  However, these claims relate to trial strategy, which is “virtually unchallengeable,” 

and Defendant cannot show deficient performance. Doleman v. State, 112 Nev. 843, 846, 921 

P.2d 278, 280 (1996). Because this claim contests trial strategy, it should not be second-

guessed, and instead should be honored by this Court. Id.  

Defense counsel made a strategic decision to inquire about Cousins’ statements to 

police when on cross-examination with Detective Bunting about the statements Cousins made 

to him: 

Q: Early on in the morning hours of this case you had information 
that the assailant in this case had a white T-shirt on, correct? 
A: I believe Ms. Cousins has said that, yes. 
Q: And that came hours after the investigation began, correct? 
A: Sometime around the time of the investigation, yes sir. 

RTT, Trial Day 14, p.23. 

Counsel’s strategy decisions are “tactical” decisions and will be “virtually 

unchallengeable absent extraordinary circumstances.”  Doleman, 112 Nev. at 846, 921 P.2d at 

280. This was an important piece of evidence for the defense and defense counsel made a 

reasonable decision to attempt to elicit that information in front of the jury. Defendant argues 

counsel should have objected to the following exchange with the State and Detective Bunting: 

Q: Now, ultimately, Stephanie Cousins made an 
identification of the shooter, correct? 
A: She did. 
Q: It wasn’t Job-Loc? 
A: No. 

RTT, Trial Day 14, p. 35. However, because defense counsel opened the door in regards to 

identification, making an objection would have been futile. Counsel cannot be ineffective for 

failing to make futile objections. Ennis, 122 Nev. at 706, 137 P.3d at 1103. The fact that 

counsel decided to make this decision to use this evidence, even though the State would be 

RA 000185



 

W:\2010\2010F\155\63\10F15563-RSPN-(BURNS__DAVID)-001.DOCX 

21

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

able to then admit the evidence that she had identified the Defendant, was strategic. Counsel 

weighed the benefits versus the harm and made a reasonable tactical decision to state 

Defendant’s theory of the case and provide evidence of that theory. 

Furthermore, Defendant cannot show there would have been a more favorable outcome 

had this evidence not come in because this was not the only incriminating evidence against 

Defendant. Defendant would have still been found guilty due to the other overwhelming 

evidence against him, including but not limited to, the testimony of Monica Martinez that he 

was the shooter, the evidence that Devonia said the shooter was in overalls and Defendant 

admitted to being in overalls, and cell phone records placing him at the crime scene. RTT, 

Trial Day 14, p. 145-146. Therefore, Defendant has failed to establish prejudice.  

 

E. Counsel was not Ineffective for Failing to Object at Alleged 

Prosecutorial Misconduct 

The standard of review for prosecutorial misconduct rests upon Defendant showing 

“that the remarks made by the prosecutor were ‘patently prejudicial.’”  Riker v. State, 111 

Nev. 1316, 1328, 905 P.2d 706, 713 (1995) (citing Libby v. State, 109 Nev. 905, 911, 859 

P.2d 1050, 1054 (1993)).  This is based on a defendant’s right to have a fair trial, not 

necessarily a perfect one.  Ross v. State, 106 Nev. 924, 927, 803 P.2d 1104, 1105 (1990).  The 

relevant inquiry is whether the prosecutor’s statements so contaminated the proceedings with 

unfairness as to make the result a denial of due process.  Darden v. Wainwright, 477 U.S. 168, 

181, 106 S.Ct. 2464, 2471 (1986).  Defendant must show that the statements violated a clear 

and unequivocal rule of law, he was denied a substantial right, and as a result, he was materially 

prejudiced.  Libby, 109 Nev. at 911, 859 P.2d at 1054.   

Defendant only brings claims that were not objected to for consideration of ineffective 

assistance of counsel. Petition at 33. However, Defendant argues he’s bringing claims that 

were objected to for a cumulative error claim and as part of an ineffective assistance of 

appellate counsel for failing to raise any claims on direct appeal. Id.  

Defendant recognizes that in regards to the claims that were objected to and should 

have been raised on an appeal, bringing them in a habeas petition is not the proper form. Id. 
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However, he claims he’s offering these objected to claims for two other purposes: 1. a 

cumulative error claim, and 2. as part of an ineffective assistance of appellate counsel for 

failure to bring these claims on direct appeal. Id. Defendant also stated earlier in his Petition, 

claims that were objected to “can still be considered as part of an overall ineffectiveness claim 

in not moving for a mistrial based on misconduct.” Petition at 14. 

To the extent Defendant is arguing that counsel was ineffective for failing to raise these 

claims that were objected to on appeal, he waived his right to a direct appeal, therefore this 

claim is without merit. See section A supra. Second, Defendant cannot use claims that were 

objected to, and should have been brought up on a direct appeal, to attempt to have this Court 

consider them in the context of cumulative error. Additionally, the Nevada Supreme Court has 

never held that ineffective assistance of counsel claims can amount to cumulative error. 

Further, claims that are improperly brought in habeas, and should have been raised on direct 

appeal cannot be considered for an “overall ineffectiveness claim.” Therefore, this Court 

should only consider Defendant’s claims of ineffective assistance of trial counsel when there 

was no objection. 

Claims Objected To: 

The claims counsel objected to at trial were disparagement of counsel, additional 

burden shifting by arguing defense failed to call witness Cooper, and a PowerPoint to the jury 

that referred to Defendant as part of the “circle of guilt.4” To the extent that counsel is alleging 

appellate counsel was ineffective in raising the issues on direct appeal, he waived his direct 

appeal. Additionally, this argument has been thoroughly addressed supra. See section A.  

Claims Not Objected to Reviewed for Ineffective Assistance of Counsel: 5 

Credibility of Witness shifted burden 

Defendant claims that there were multiple instances of burden shifting that were not 

                                              
4 The claims that were objected to are also known as claims 1, 4, and 6 on page 13 of Defendant’s Supplemental Petition. 
5 As stated above, the only proper claim for this Court to address in this Petition is the ineffective assistance of counsel at 
the trial level. To the extent that Defendant alleges these several claims of ineffective assistance of counsel regarding 
prosecutorial misconduct that were not objected to should have been raised on direct appeal, and it constituted ineffective 
assistance of counsel for failure to do so, his direct appeal was waived. See section A supra. 
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objected to, or that counsel failed to seek a mistrial.6 Petition at 35. Defendant claims that the 

words “priest and and a nun” or “Mother Theresa” and that there was “no explanation” were 

statements that constituted burden shifting. Petition at 33.  

The State on rebuttal said: 

 
It would be a wonderful situation should we be standing in—or we 
should be living in a world in which people who are selling crack 
out of their house who get murdered happen to have a priest and a 
nun who’s standing there and is part of the witnesses in the case. 
Or maybe Mother Theresa to tell us who’s living in Job-Loc’s 
apartment over at the Brittnae Pines.  
… 
 
David Burns has no explanation that is going to save him from the 
horrific knowledge that he put a gun, a .44 caliber, that giant hog-
leg of a revolver, to the head of a woman and pulled the trigger 
without ever letting her getting a word out edgewise, and then 
chased a 12-year-old girl down. What reasonable explanation 
could he give? Well, I was really high on drugs. That wouldn’t 
excuse it. 

 
RTT, Trial Day 15, p. 54, 56. 
 

These statements were made during the State’s rebuttal. The United States Supreme 

Court has held that the State on rebuttal is entitled to fair response to arguments presented by 

the defense counsel in closing argument.  United States v. Robinson, 485 U.S. 25, 108 S.Ct. 

864 (1988). This Court has long recognized that “[d]uring closing argument, the prosecution 

can argue inferences from the evidence and offer conclusions on contested issues.” Jones v. 

State, 113 Nev. 454, 467, 937 P.2d 55, 63 (1997). A prosecutor is allowed to comment on the 

lack or quality of the evidence in the record to substantiate the defendant’s theory of the case.  

Evans v. State, 117 Nev. 609, 630-33, 28 P.3d 498, 514 (2001) (overruled in part on other 

grounds by Lisle v. State, 131 Nev.__, 351 P.3d 725 (2015)). Therefore, this did not constitute 

burden shifting.  

                                              
6 Further, Defendant continues to state ineffective assistance of counsel for not seeking a mistrial, but does not state any 
legal authority or standard for what or why a mistrial should have been sought. 
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Furthermore, counsel cannot be found ineffective for failing to make futile objections, 

file futile motions, or for failing to make futile arguments. Ennis, 122 Nev. at 706, 137 P.3d at 

1103. Therefore, because this was not burden shifting, counsel was not deficient for failing to 

object or for failing to argue to seek a mistrial.7 

Additionally, Defendant was not prejudiced because he fails to allege how objecting to 

this evidence would have provided a more favorable outcome. Even if counsel would have 

objected, the objection would have been overruled because none of the statements made on 

rebuttal constituted burden shifting. Therefore, Defendant’s claim is without merit and should 

be denied. 

Custodian of Records 

Defendant alleges again, defense counsel should have objected to the State using a 

custodian of records as an expert, and that defense counsel should have objected because the 

custodian of records were not properly noticed as experts. Petition at 35. However, this claim 

was already addressed supra. See section B., p. 13. 

Whistling during interview 

Lastly, Defendant claims counsel failed to object to the argument the prosecutor made 

that the whistling heard on the 911 call during the crime matched the alleged whistling heard 

during Petitioner’s interview with police. Petition at 36, 14. Further, he argues that the 

transcript of the police interview with Petitioner makes no reference to any whistling. Petition 

at 36. He argues these facts were not in evidence. Petition at 14. 

The State may respond to defense theories and arguments.  Williams v. State, 113 Nev. 

1008, 1018-19, 945 P.2d 438, 444-45 (1997) (receded from on other grounds by Byford v. 

State, 116 Nev. 215, 994 P.2d 700 (2000)).This Court has long recognized that “[d]uring 

closing argument, the prosecution can argue inferences from the evidence and offer 

conclusions on contested issues.” Jones v. State, 113 Nev. 454, 467, 937 P.2d 55, 63 (1997).  

The State argued the following during rebuttal: 

 

                                              
7 Defendant includes examples of “errors” that were objected to, and thus should have been brought on direct appeal, and 
not in a habeas petition. Therefore, it is improper for Defendant to ask this Court to consider those claims in any way. 
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But maybe what was subtle and was lost on everybody was how 
particularly disgusting and despicable the crime itself was. That it 
was—got to be something horrific got most human beings on 
Earth. And when you’re in an interview room with detectives and 
you get told about it, your behavior of humming and singing and 
whistling is really kind of offensive, to be honest with you. And 
you can’t really blame the cops for using the kind of terms they 
used with him. But it’s also relevant for something else. Because 
Cornerlius Mayo’s inside that shower when the shot rings out. And 
he calls 911. And if that matches the clock at T-Mobile, that means 
it’s while the shooter’s still in that house. And he’s obviously the 
person whistling on that 911. So whoever shot Derecia Newman 
and then put a bullet in Devonia Newman—whoever that shooter 
is, he’s whistling as he’s going through the crack cocaine and the 
drugs inside that residence as Cornelius Mayo, in that very small 
bathroom in that shower, is calling 911. Listen to that 911 over and 
over and over again. Cornelius Mayo doesn’t see Devonia until 
after the whistling ends. 
 

RTT, Trial Day 15, p. 94. 

The State introduced State’s Exhibit #323, which was Mayo’s 911 phone call from the 

bathroom. It was played for the jury and was admitted by stipulation. RTT, Day 10, p .226. 

What was heard during the 911 phone call was played for the jury, and anything they heard 

was admitted into evidence Id. Thus, during the State’s rebuttal argument it was proper to refer 

to the noises made in the background of the 911 phone call because it was admitted into 

evidence and the State was making inferences about the admitted evidence. 

Further, the State admitted a recording of Defendant’s interview with Detective Bunting 

and Detective Wildemann on September 13, 2010. RTT, Trial Day 13, p.61. It was marked as 

State’s Exhibit #332. After the video was played the following exchange with Detective 

Bunting and the State occurred: 

Q: And there’s points during the interview where you or—you or 
Detective Wildemann are telling Mr. Burns to—sort of sit up or 
pay attention. Could you describe what he was physically doing at 
the time? 
A: Well, he was slouching far into his chair. And as you heard—
was humming while we were asking him questions. And then just 
kind of looking off or away. Just disinterested for the most part, I 
guess. 
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Id. at 70-71. 

The transcript of Defendant’s interview transcription states Defendant was humming 

throughout the interview. State’s Response to Defendant’s Petition, filed January 26, 2016, 

Exhibit 1, p. 35, 36, 38, 39, 44. Further, it is transcribed in the interview that Defendant is 

humming and singing. Id. at 37, 40. 

Thus, when the State argues all “the humming and singing and whistling” all of these 

arguments were fair comments on the evidence presented, and any objection by counsel would 

have been futile. Ennis, 122 Nev. at 706, 137 P.3d at 1103. The State is permitted to address 

evidence that is admitted at trial and respond to Defendant’s arguments. Therefore, counsel 

was not deficient. Further, Defendant fails to even allege that Defendant was prejudiced by 

this. Thus, counsel was not ineffective, and Defendant’s claim should be denied. 

F. Counsel was Not Ineffective at Sentencing8 

Defendant alleges that counsel was ineffective for not objecting to the imposition of a 

deadly weapon enhancement that was unsupported by the required statutory findings. Petition 

at 36. Further that counsel failed to object to incorrect information recorded in the PSI. Petition 

at 37. NRS 193.165(1) states: 

Except as otherwise provided in NRS 193.169, any person who 
uses a firearm or other deadly weapon or a weapon containing or 
capable of emitting tear gas, whether or not its possession is 
permitted by NRS 202.375, in the commission of a crime shall, in 
addition to the term of imprisonment prescribed by statute for the 
crime, be punished by imprisonment in the state prison for a 
minimum term of not less than 1 year and a maximum term of not 
more than 20 years. In determining the length of the additional 
penalty imposed, the court shall consider the following 
information: 

 
      (a) The facts and circumstances of the crime; 
 
      (b) The criminal history of the person; 
 
      (c) The impact of the crime on any victim; 

                                              
8 To the extent Defendant is claiming this issue should have been raised on direct appeal, and counsel was ineffective for 
failing to do so. This claim is waived. See Section A supra. 
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      (d) Any mitigating factors presented by the person; and 
 
      (e) Any other relevant information. 
 

The court shall state on the record that it has considered the 
information described in paragraphs (a) to (e), inclusive, in 
determining the length of the additional penalty imposed. 

Even if counsel was deficient in not objecting, Defendant was not prejudiced by the fact that 

the Court failed to make its specific findings for each factor because like in Mendoza-Lobos 

v. State, 125 Nev. 634, 644, 218 P.3d 501, 508 (2009), “nothing in the record indicates that 

the district court’s failure to make certain findings on the record had any bearing on the district 

court’s sentencing decision.” Furthermore, Defendant had already stipulated to a sentence of 

life without the possibility of parole. Thus, there was no higher sentence he could have 

received, as evidenced by the exchange between defense counsel and the Court:  

Mr Oram: Well and at the time just a kid. And unfortunately Mr. 
Burns has always been a very gracious client of mine, very easy to 
work with. And it’s sort of sad that he didn’t just have some 
guidance. If he had some guidance maybe surely he wouldn’t be 
standing where he is and it’s just unfortunate to see that situation. 
I hope there’s something that come of Mr. Burns’ life that makes 
it better. I would ask you not to run these consecutive. It just seems 
just to pile up on him is just an overload. And so— 
 
The Court: The way the law stands now, unless it’s changed, he 
will never be released from prison. 
 
Mr. Oram: That’s correct. 

Recorder’s Transcript of Sentencing Proceedings, April 23, 2015, p. 4. Thus Defendant was 

not prejudiced, even if counsel’s performance was deficient. Therefore, counsel was not 

ineffective. 

Further, according to Defendant, trial counsel did raise errors in the sentencing 

memorandum, and the Court had an opportunity to review the sentencing memorandum. 

Petition at 36. Therefore, counsel was not deficient because he did draw the Court’s attention 

to the errors. Further, the Court had the opportunity to read the sentencing memorandum. 
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Recorder’s Transcript of Sentencing Proceedings, filed July 13, 2017, p. 3. Thus, there was no 

prejudice because the Court was aware of the errors and likely took that into consideration 

before sentencing. Furthermore, the sentencing judge was the trial judge, and he had firsthand 

knowledge of the testimony that was introduced at trial. Therefore, counsel was not ineffective. 
 

G. Counsel was Not Ineffective for Failing to invalidate the Death Penalty 

Per NRS 174.098  Because Defendant Was Not Intellectually Disabled 

Defendant alleges trial counsel was ineffective for not seeking to dismiss or otherwise 

disqualify Petitioner for the death penalty based on the findings concerning Fetal Alcohol 

Syndrome (“FAS”) and NRS 174.098. Petition at 38. First, Defendant in his Pro Per Petition 

alleged he had Fetal Alcohol Syndrome and neurological development issues and counsel was 

ineffective for failing to raise those issues. Defendant’s Pro Per Petition, filed October 13, 

2015, ground 7. Furthermore, Defendant cites to the sealed sentencing memorandum to 

support his diagnosis of FAS, which the District Attorney’s office was never provided with. 

Furthermore, on page 40 of Defendant’s Supplemental Petition, in footnote two, Defendant 

claims to have provided an unfiled copy of the memorandum to the District Attorney, which 

the District Attorney’s Office did not receive. Therefore, the State cannot respond to the 

memorandum at this time.  

To the extent this Court is inclined, this claim can still be denied based off the evidence 

of Defendant’s IQ score. NRS 174.098(7) states: 

For the purposes of this section, “intellectually disabled” means 
significant subaverage general intellectual functioning which 
exists concurrently with deficits in adaptive behavior and 
manifested during the developmental period. 

The Nevada Supreme Court has said “the clinical definitions indicate that ‘individuals with 

IQs between 70 and 75’ fall into the category of subaverage intellectual functioning. Ybarra 

v. State, 127 Nev. 47, 55, 247 P.3d 269, 274 (2011) (internal citations omitted). Further, the 

Court explained, “although the focus with this element of the definition often is on IQ scores, 

that is not to say that objective IQ testing is required to prove mental retardation. Other 

evidence may be used to demonstrate subaverage intellectual functioning, such as school and 
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other records.” Id. 

 “The first concept—significant limitations in intellectual functioning—has been 

measured in large part by intelligence (IQ) tests.” Id. Although the Nevada Supreme Court has 

said IQ scores are not required, and can be proven by other records, here Defendant’s IQ score 

has been tested and is at 93. This is significantly higher than the range of 70-75, the range of 

subaverage general intellectual functioning.  Defendant claims that because there is evidence 

that Defendant has deficits in adaptive behavior, he should be diagnosed as intellectually 

disabled. Petition 41-42. However, Defendant’s claims that because he dropped out of high 

school, had disciplinary problems in school, and was in special education, does not overcome 

his high IQ. Id. 

Defendant’s PreSentence Investigation Report (hereinafter “PSI) stated Defendant 

attended high school until the 11th grade, and obtained his GED in 2013 while incarcerated at 

CCDC. PSI, filed, April 1, 2015, p. 4. Further, Defendant’s mental health history consisted of 

him being evaluated at the request of his attorney. Id. at 5.  

Defense counsel’s failure to dismiss the death penalty under NRS. 174.098 did not 

constitute deficient performance because he made the decision based on the evidence he had, 

and Defendant’s IQ score of 93, that this would not be a successful argument. See Ennis, 122 

Nev. at 706, 137 P.3d at 1103. Moreover, Defendant cannot establish prejudice. He cannot 

demonstrate but for counsel’s failure to dismiss the death penalty under NRS 174.098, the 

result of his trial would have been different. Furthermore, the death penalty was ultimately 

negotiated away. Even if Defendant would have been diagnosed as intellectually disabled, he 

still would likely have received the same sentence considering the egregious nature of his 

crime, and the overwhelming evidence presented. As such, Defendant cannot demonstrate 

prejudice. 

H. Counsel was Not Ineffective in Regards to the Jury Notes 

Defendant argues that two notes from the jury were received and Petitioner was not 

consulted about or present for any of the discussions related to the notes. Petition at 44. Further, 

Defendant states trial counsel was ineffective for failing to ensure Petitioner was present for 
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the discussion of how to respond to jury notes. Petition at 17. Defendant relies on Manning v. 

State, 131 Nev.___, 348 P.3d 1015, 1018 (2015) to demonstrate counsel’s ineffectiveness. 

However, Manning was filed May 7, 2015. Defendant’s trial ended on February 17, 2015. 

Further, his Judgment of conviction was filed on May 5, 2015. 

Here, Defendant cannot establish deficient performance on the part of his counsel nor 

prejudice. Defendant’s trial and Judgment of Conviction were final before Manning was 

published and made law; thus, there was no clear right to have criminal defendant present 

when jury notes are discussed. See Strickland, 466 U.S. at 690, 104 S. Ct. at 2066 (finding a 

court must “judge the reasonableness of counsel’s challenged conduct on the facts of the 

particular case, viewed as of the time of counsel’s conduct”) (emphasis added).  

Moreover, counsel’s performance cannot be deemed deficient for failing to anticipate 

a change in the law. Nika v. State, 124 Nev. 1272, 1289, 198 P.3d 839, 851; Doyle v. State, 

116 Nev. 148, 156, 995 P.2d 465, 470 (2000). Moreover, Defendant is not entitled to relief 

because Manning does not apply retroactively. “Generally, new rules are not retroactively 

applied to final convictions.” Ennis, 122 Nev. at 694, 137 P.3d at 1099. Therefore, because 

defense counsel was not deficient, Defendant was not prejudiced. 

I. Defendant has Failed to Show Cumulative Error9 

Defendant asserts a claim of cumulative error in the context of ineffective assistance of 

counsel. Petition at 18. The Nevada Supreme Court has never held that instances of ineffective 

assistance of counsel can be cumulated; it is the State’s position that they cannot. However, 

even if they could be, it would be of no moment as there was no single instance of ineffective 

assistance in Defendant’s case. See United States v. Rivera, 900 F.2d 1462, 1471 (10th Cir. 

1990) (“[A] cumulative-error analysis should evaluate only the effect of matters determined 

to be error, not the cumulative effect of non-errors.”). Furthermore, Defendant’s claim is 

without merit. “Relevant factors to consider in evaluating a claim of cumulative error are (1) 

                                              
9 Defendant states that “errors alleged in this petition and those which should have been raised on direct appeal to the 
Nevada Supreme Court require reversal both individually and because of their cumulative impact.” Petition at 18. 
Defendant claims that alleged errors that should have been raised on direct appeal also contribute to the cumulative 
impact. Petition at 18. However, as discussed supra, Defendant’s direct appeal claims have been waived and thus claims 
that should have been brought on direct appeal are improperly brought in a habeas Petition.  
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whether the issue of guilt is close, (2) the quantity and character of the error, and (3) the gravity 

of the crime charged.” Mulder v. State, 116 Nev. 1, 17, 992 P.2d 845, 855 (2000). Furthermore, 

any errors that occurred at trial were minimal in quantity and character, and a defendant “is 

not entitled to a perfect trial, but only a fair trial.” Ennis v. State, 91 Nev. 530, 533, 539 P.2d 

114, 115 (1975). Therefore, Defendant’s claim of cumulative error is without merit and should 

be denied. 

CONCLUSION 

Based on the foregoing, the State respectfully requests that Defendant’s Supplemental 

Petition for Writ of Habeas Corpus be DENIED. 

DATED this    16th    day of January, 2018. 

Respectfully submitted, 
 

STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 

 
 
 BY /s/PAMELA WECKERLY for  
  STEVEN S. OWENS 

Chief Deputy District Attorney 
Nevada Bar #4352  

 

 

CERTIFICATE OF ELECTRONIC FILING 

 I hereby certify that service of the above and foregoing, was made this 16th day of 

January, 2018 by Electronic Filing to: 

 

                                                       JAMIE RESCH, ESQ. 
      Email:   Jresch@convictionsolutions.com  

                                                          

     BY: /s/ Deana Daniels     
      Deana Daniels 
      Secretary for the District Attorney's Office  

 

 

RA 000196



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

Co
nv

ic
tio

n 
So

lu
tio

ns
 

26
20

 R
eg

at
ta

 D
r.,

 S
ui

te
 1

02
 

La
s 

Ve
ga

s, 
N

ev
ad

a 
89

12
8 

 
 

1 
 

RPLY 
RESCH LAW, PLLC d/b/a Conviction Solutions 
By: Jamie J. Resch 
Nevada Bar Number 7154 
2620 Regatta Dr., Suite 102 
Las Vegas, Nevada, 89128 
Telephone (702) 483-7360 
Facsimile (800) 481-7113 
Jresch@convictionsolutions.com 
Attorney for Petitioner 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

DAVID BURNS, 

Petitioner, 

vs. 

THE STATE OF NEVADA, 

Respondent.  

Case No.: C-10-267882-2 
Dept. No: XX 
 
REPLY TO STATE’S RESPONSE TO 
SUPPLEMENT TO PETITION FOR WRIT OF 
HABEAS CORPUS (POST-CONVICTION) 
 
Date of Hearing:     March 29, 2018 
Time of Hearing:     9:00 a.m. 
 

 
COMES NOW, Defendant/Petitioner, David Burns, by and through his attorney, Jamie J. 

Resch, Esq., and hereby files his reply to the State’s Response to Petition for Writ of Habeas 

Corpus (Post-Conviction).  This reply is based on the pleadings and papers herein, any attached 

exhibits, and any argument as may be presented to the Court at the time of hearing.   

 

 

 

 

   

Case Number: C-10-267882-2

Electronically Filed
2/6/2018 10:44 AM
Steven D. Grierson
CLERK OF THE COURT
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CERTIFICATE OF ELECTRONIC SERVICE 

 I hereby certify that service of the foregoing Reply to Response to Petition for Writ of 

Habeas Corpus (Post-Conviction) was made this 6th day of February, 2018, by Electronic Filing 

Service to: 

      Clark County District Attorney’s Office 
      Motions@clarkcountyda.com 
      PDmotions@clarkcountyda.com 
 
 
 
      _____________________________________________ 
      An Employee of Conviction Solutions 
 

 

I. 

POINTS AND AUTHORITIES 

 The State’s response raises procedural and substantive arguments which this Court 

should reject.  Instead, as explained herein, Burns is entitled to post-conviction relief on his 

claims.     

 A. The record says what it says:  Burns did not completely waive his right to a 

direct appeal. 

 First, the State argues that the instant case “called for no direct appeal.”  Response, p. 13.  

However, for this Court to reach that conclusion, it would have to turn a blind eye to the trial 

transcripts, court minutes, and record, which all confirm the reservation of rights to some form 

of a direct appeal.  The transcripts, cited by the State, confirm that “we are not waiving any 

potential misconduct during the closing statements.”  Response, p. 11.  This Court’s minutes 
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confirm that “they are not waiving any misconduct during the remainder of the trial or of the 

closing arguments.”  SUPP 1.  While there may be some debate as to the precise scope of the 

reservation of appellate rights, there is no factual support for the State’s claim that there was a 

complete waiver of all appellate rights.   

 The State further resorts to parsing the proper person petition for illumination on the 

topic, and by referencing this Court’s prior denial of the proper person version of this claim.  

Response, p. 14.  It goes without saying, this matter was remanded for appointment of counsel 

by the Nevada Supreme Court and that remand included a reversal of this Court’s previous 

order denying the petition.  See Nevada Supreme Court decision filed February 17, 2017.  Any 

“findings” from that prior proceeding are no longer binding in this matter.   While the State is 

certainly free to reference Burns’ proper person petition to rebut his claims, this Court might 

keep in mind the factors that led everyone here to begin with:  Mr. Burns functions at the 

approximate level of a third grade elementary student, has significant cognitive impairments, 

and knows nothing about the law.  What he does know is what undersigned counsel has helped 

him explain in the supplemental petition:  He was promised some form of a direct appeal and 

did not receive one.     

 The State’s final suggestion, that Burns should have moved to withdraw from the 

stipulation if he wanted to appeal, practically merits no response.  Would the State seek the 

death penalty again if Burns tried to do that?  This Court need not engage this line of thinking, 

because Burns’ position is the agreement as written plainly allowed for a direct appeal and that 

is all Burns is requesting here.  There is, therefore, no need for Burns to withdraw from it for him 

to receive the direct appeal to which he was entitled.    
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B. Assuming custodians of records could even provide expert testimony, the 

State failed to properly notice cellular phone experts in this matter.   

 In Ground Two, Burns contended that custodian of records witnesses, who went on to 

provide substantive testimony about how cellular communications work, were repeatedly 

referred to as “experts” with no objection by counsel.  In response, the State contends essentially 

that there was no harm, no foul, because the witnesses were noticed as experts by the State.   

 The State’s response, while true in one respect, does not ultimately resolve this issue.  

The true part appears to be that on September 4, 2013, the State filed a notice of witnesses that 

listed “custodian of records…or Designee” from Metro PCS, T-Mobile, and Nextel.  Said notice 

further indicated the witness would testify as an “expert” regarding how cellular phones work 

and how they interact with towers.  The problem with this designation is it 1) failed to identify a 

specific individual who would provide that testimony, and 2) failed to provide the “expert’s” CV 

as required by NRS 174.234.   

 These problems dovetail into Burns’ substantive argument which is, the purported 

experts were in fact not experts at all, and instead were exactly what the designation “custodian 

of records” would imply:  custodians who would explain billing records.  An expert witness as 

that term is used in NRS 174.234 would have been identifiable by name and would have been 

able to provide a CV.  None of those things happened in the instant case.  

 Therefore, Burns would submit that his trial attorneys were in fact ineffective by failing to 

object to the repeated use of the word “expert” in reference to these witnesses and that there is 

a reasonable probability he would have enjoyed a more favorable outcome absent this error.  
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 C. Ground Three properly asserts a claim that the State did not disclose, and 

counsel failed to discover the extent of negotiations between the State and Cornelius 

Mayo, and/or failed to move for a new trial once those facts became public.  

 In Ground Three, Burns contended that witness Cornelius Mayo received a “sweetheart” 

deal and this was not disclosed by the State.  Burns still feels that way.  At the end, Mayo 

received a deal for what could have been a gross misdemeanor in a case in which two members 

of his family were shot, a bedroom full of drugs was discovered, and a baggie of crack cocaine 

fell out of his shoe right in front of a police officer.  It was, and still is, inconceivable that Mayo 

could receive that type of offer after years of delays without any communication between the 

State and Mayo’s attorneys regarding the substance of any actual plea offer.     

Burns continues to submit that this Court should grant the writ as to this claim which 

would enable him to serve a request for discovery on the State concerning all plea offers it 

extended to Mr. Mayo to resolve his case, and/or require Mayo’s attorney to testify about any 

offers received at an evidentiary hearing.  If in fact it turns out as the State suggests here, that 

any negotiations were entirely known to Burns’ attorneys and did not conclusively occur until 

after Burns’ trial, then maybe the claim ultimately fails.  However, the record to date including 

the ultimate deal that was offered to Mayo suggests that his patience was well-rewarded, and 

Burns should have been informed as to all plea offers extended to Mayo by the State.  Because 

Mayo testified under oath that there were none, the existence of such offers would be strong 

evidence that Burns’ conviction rests at least in part on false testimony by a material witness and 

should be overturned.  
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D. As the State acknowledges, counsel opened the door to damaging hearsay 

evidence. 

In Ground Four, Burns alleged that counsel opened the door to hearsay concerning the 

identity of the shooter by another individual to police.  The State’s response confirms that 

counsel opened the door to the hearsay identification.  Response, p. 20.  The response goes on 

to suggest counsel “weighed the benefits versus the harm” of that decision and that the 

decision was therefore tactical.  

Burns would humbly submit that the record is completely devoid of any support for the 

conclusion that this decision was tactical.  The State certainly does not provide any.  While 

decisions by counsel can sometimes be labeled “strategic,” this would apply where there is 

evidence the decision in question was a reasonably competent one.  Harrington v. Richter, 562 

U.S. 86, 110 (2011).  Here, the decisions that led to the admission of the hearsay evidence ran 

contrary to every other aspect of the defense theory that Job-Loc was the shooter.  Because the 

admission of hearsay that ruled out Job-Loc as the shooter had no strategic connection to the 

theory of defense, the admission of the evidence was not a matter of strategy. 

E. Trial counsel failed to object to several instances of misconduct during the 

closing argument.  

In Ground Five, Burns identified several instances of misconduct during the closing 

argument.  The State contends that any challenge to alleged misconduct which was objected to 

is waived, due to the previously discussed appellate waiver.  Response, p. 22.  Again, whatever 

the specific of the appellate waiver, it unambiguously provided for a direct appeal concerning 
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misconduct during the closing argument because that is expressly what the record says, as 

quoted by the State.  See Response, p. 11.   

As to misconduct which was not objected to, there was no strategic reason not to raise 

the requested objections.  Several of the subclaims here deal with burden shifting.  Counsel did 

object to at least one instance of burden shifting.  TT, Day 15, p. 74.  That objection resulted in 

the court confirming: “You don’t have a duty to call witnesses.”  TT, Day 15, p. 74.  There was no 

strategic reason to skip objections to other instances of burden shifting as well.  Burns submits 

his other misconduct claims as presented in the supplemental petition and continues to request 

that they entitle him to post-conviction relief, either individually or viewed collectively.   

F. Burns received ineffective assistance of counsel at sentencing.  

Burns also alleges he received ineffective assistance of counsel at sentencing.  The State’s 

response appears to verify that the sentencing court failed to state the reasons for any deadly 

weapon enhancements as required by NRS 193.165(1).  However, the State contends any error 

was harmless due to the life without parole sentence that was also imposed. 

The argument that this error did not prejudice Burns because he was never going to be 

released anyway rings somewhat hollow in light of the State’s argument at sentencing.  At 

sentencing, the State specifically requested “not only the maximum possible punishment of 8 to 

20 years with a consecutive 8 to 20 years on that count but it should be consecutive to the 

murder.”  Sentencing transcript, p. 3.  In other words, it sure mattered to the State at the time of 

sentencing that the deadly weapon enhancements be maximized.  The State’s current position, 

that it does not matter if they were maximized or not, is contrary to that position and should be 

given no weight.  
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The better approach is two-fold.  First, Nevada law required that the reasons for the 

deadly weapon enhancement be stated on the record and there is no known “but the underlying 

sentence is really long” exception to that requirement.  Second, this proceeding proves the 

point:  Burns has the potential for several years of attacks on his convictions in state and federal 

court ahead of him and there is no telling if or when a court will grant relief on any particular 

claim.  An accurate sentence, properly imposed in compliance with all requirements of state law 

and state and federal due process, ensures all parties that even if a portion of Burns’ sentence is 

one-day overturned, the remaining sentences are correctly and accurately imposed.   

Burns also contends there were errors in the PSI that the trial court may have relied upon 

in imposing sentence.  The State contends that the trial court “likely” gave less weight to 

incorrect information in the PSI.  Respectfully, the record does not say that and Burns has no 

way to know that.  Trial counsel should therefore have insisted that errors in the PSI be 

corrected prior to sentencing.   

G. Ground Seven asserts that the death penalty should never have been a 

sentencing option in the first instance and counsel was ineffective for failing to address 

this prior to trial.  

In Ground Seven, Burns raises the claim that due to Fetal Alcohol Syndrome, which has 

affected not just his intelligence but also his adaptive functioning, he is not eligible for the death 

penalty.  The State contends it never received the sentencing memo upon which this claim is 

raised.  Burns can only say a copy was provided with the supplement that was mailed to the 

District Attorney’s office.  If the State really cared, and the remainder of their response suggests 

they do not, they could have contacted counsel for yet another copy, contacted the Court, or 
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moved for the Court to provide a copy of the memo.  None of those things happened, but the 

State’s response suggests they would have no different position regardless.   

The core of the State’s response boils down to an argument that, on its face, Burns’ claim 

must fail because his IQ is too high.  Response, p. 29.  But Burns has addressed that concern in 

the supplemental petition.  IQ is not the only measure of intellectual disability in Nevada.  NRS 

174.098.  Burns functions at the level of a 12 year old according to the reports generated by 

appointed experts.  Supplement, p. 42.  As a result, even though some of his IQ scores may be 

higher, his overall level of functioning is on par with someone who is intellectually disabled 

under the statute.   

The State further suggests this claim is moot because the death penalty was “negotiated 

away.”  That fact is the whole claim.  Negotiating away something that should not have applied 

to begin with was not very good negotiation on Burns’ behalf.  If counsel has filed a motion to 

deem Burns ineligible for the death penalty, and it was granted, his negotiating position would 

have been greatly improved.  At a minimum, there would have been no need for any type of 

appellate waiver in order to secure a maximum sentence of life without parole.  Burns submits 

that fact alone constitutes a “more favorable outcome” for purposes of a Strickland analysis.   

H. Counsel was ineffective with respect to jury notes. 

Next, Burns contends his attorneys were ineffective for failing to properly handle jury 

notes that were received prior to verdict.  The State contends that to the extent this claim relies 

on Manning v. State, 131 Nev. Adv. Op. 26, 348 P.3d 1015 (2015), that the trial was over before 

Manning was decided.  While that rote fact may be true, the State notes Manning was decided 

May 7, 2015, and Burns’ judgment of conviction was filed May 5, 2015.  Response, p. 30. 
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The State’s arguments regarding retroactivity are flawed.  It is well accepted, whether 

Manning announced a new rule or not, it was applicable to cases which were not final at the 

time the decision in question was pronounced.  See Ennis v. State, 122 Nev. 694, 699, 137 P.3d 

1095 (2006) (criminal defendants entitled to benefit of new rules announced prior to conclusion 

of direct review).1  “Final” means the conclusion of direct review.  While Burns never got his 

promised direct appeal, his conviction certainly could not have been final until at least the 

expiration of the time for seeking direct review, which was thirty days from the filing of the 

judgment of conviction.  Thus, even to the extent Manning announced a new rule, Burns was 

entitled to the benefits of it because his conviction was not yet final when the rule was 

announced.   

The State’s response does not say anything about the merits of this claim and Burns 

submits it should be granted.  Essentially, the fact evidence which was never admitted during 

trial (i.e. JAVS video) was given to the jury is a costly error that surely affected the jury’s verdict 

due to the damaging nature of the testimony at issue.  Again, while this may also amount to a 

violation of Due Process on the court’s part in admitting that evidence, counsel should further 

have objected to it, and ensured Burns fully understood and consented to it.  None of that 

happened, and there is a reasonable probability of a more favorable outcome had this improper 

evidence not been provided to the jury.    

                                                        

 

1 Burns would suggest any rule here is not new, because the decision in Manning relies 
heavily on the Ninth Circuit’s 2009 decision that failure to involve the defendant in the response process 
to a jury note violates federal Due Process.  Musladin v. Lamarque, 555 F.3d 830 (9th Cir. 2009).  
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I. Relief should be granted on the claim of cumulative error. 

The State generally argues there were not any errors to cumulate.  Burns disagrees.  This 

Court should therefore grant post-conviction relief on a claim of cumulative error to the extent it 

finds errors that individually did not entitle Burns to relief.  

II. 

CONCLUSION 

For each of the reasons set forth herein, Petitioner submits that he is entitled to an 

evidentiary hearing and/or relief on his claims herein.   

 DATED this 6th day of February, 2018.  

 
Submitted By: 
 
RESCH LAW, PLLC d/b/a Conviction Solutions 

 
 
By:    ____________________ 

JAMIE J. RESCH 
 Attorney for Petitioner         
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Defendant is in prison and not present today.  Arguments in support of the Petition including requesting 
an Evidentiary Hearing by Mr. Resch.  Objections by Mr. DiGiacomo.  Following, Court noted it does not 
see a lot in terms of an Evidentiary Hearing, however, due to the conviction and significant sentence, 
Court will grant an Evidentiary Hearing to explore whether or not there were certain understandings or 
misleading's by trial counsel to the Defendant as to the issue of direct appeal and you can question trial 
counsel as to other decisions that were made during the course of trial, but it will not be opened up as to 
ineffectiveness of counsel.  Upon inquiry, counsel feel the hearing will take 2-3 hours.  COURT 
ORDERED, matter SET for hearing.
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REPORTER:
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NOAS 
RESCH LAW, PLLC d/b/a Conviction Solutions 
By: Jamie J. Resch 
Nevada Bar Number 7154 
2620 Regatta Dr., Suite 102 
Las Vegas, Nevada, 89128 
Telephone (702) 483-7360 
Facsimile (800) 481-7113 
Jresch@convictionsolutions.com 
Attorney for Petitioner 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

DAVID BURNS, 

Petitioner, 

vs. 

THE STATE OF NEVADA, 

Respondent.  

Case No.: C267882-2 
Dept. No: XII 
 
NOTICE OF APPEAL 
 
Date of Hearing:     N/A 
Time of Hearing:     N/A 
 

 
Defendant/Petitioner David Burns hereby appeals to the Supreme Court of Nevada from 

the Findings of Fact, Conclusions of Law and Order Denying Petition for Writ of Habeas Corpus 

(Post-Conviction) filed on October 25, 2018.    

 DATED this 8th day of November, 2018.  

 
Submitted By: 
 
RESCH LAW, PLLC d/b/a Conviction Solutions 

 
 
By:    ____________________ 

JAMIE J. RESCH 
 Attorney for Petitioner         
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CERTIFICATE OF SERVICE 

I hereby certify that I am an employee of Resch Law, PLLC d/b/a Conviction Solutions 

and that, pursuant to N.R.C.P. 5(b), on November 8, 2018, I served a true and correct copy of the 

foregoing Notice of Appeal via first class mail in envelopes addressed to: 

Mr. David Burns #1139521 
High Desert State Prison 
PO BOX 650 
Indian Springs, NV 89070 
 
 
Clark County District Attorney 
200 Lewis Ave. 
Las Vegas, NV 89155 
 

And electronic service was made this 8th day of November, 2018, by Electronic Filing 

Service to: 

      Clark County District Attorney’s Office 
      Motions@clarkcountyda.com 
      PDmotions@clarkcountyda.com 
 
 
 
      _____________________________________________ 
      An Employee of Conviction Solutions 
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