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1130 
Gregory S. Gilbert (6310) 
Bryan L. Wright (10804) 
HOLLAND & HART LLP 
9555 Hillwood Drive, 2nd Floor 
Las Vegas, Nevada 89134 
Tel: (702) 669-4600 
Fax: (702) 669-4650 
gsgilbertra{hollandhart.com 
blwright(a),hollandhart.com 

- and-

Jerry M. Snyder (6830) 
HOLLAND & HART LLP 
5441 Keitzke Lane, 2nd Floor 
Reno, Nevada 89511 
Tel: (775) 327-3000 
Fax: (775) 786-6179 
isnyder@hollandhart.com 

Attorneys for Defendants Waste Management 
ofNevada, Inc. and Karen Gonzales 

SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF WASHOE 

CASE NO.: CV12-02995WEST TAYLOR STREET, LLC, a limited 
DEPT. NO.: 4 liability company, 

Plaintiff, 

DEFENDANTS' ANSWER TO 
PLAINTIFF'S COMPLAINT 

vs. 

WASTE MANAGEMENT OF NEVADA, 
INC., KAREN GONZALEZ, and DOES 1 
THROUGH 10, 

Defendants. 

Defendants Waste Management of Nevada, Inc. ("Waste Management") and Karen 

Gonzales, erroneously sued as "Karen Gonzalez," (collectively, "Defendants"), by and through their 

counsel of record, Holland & Hart LLP, for their Answer to Plaintiff West Taylor Street, LLC's 

("Plaintiff') Complaint ('~Complaint"), admit, deny, and state as follows: 

1. Defendants deny all allegations in the Complaint not expressly admitted, denied, or 

otherwise responded to herein. 
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FIRST CLAIM FOR RELIEF 

2. Answering Paragraphs I and V of the First Claim for Relief, Defendants are without 

knowledge or information sufficient to form a belief as to the truth of the allegations contained 

therein and therefore deny the same. 

3. Answering the allegations contained in Paragraphs II, X and XI of the First Claim 

for Relief, Defendants deny each and every allegation contained therein. 

4. Answering the allegations contained in Paragraph III of the First Claim for Relief, 

upon information and belief, Defendants admit only that Plaintiff currently owns certain real 

property located in Reno, Nevada, bearing Washoe County Assessor's Parcel Number 011-266-17. 

Defendants aver, upon information and belief, that said property has situated thereon a duplex with 

service addresses of345 Taylor 81. W, and 347 Taylor 81. W. 

5. Answering the allegations contained in Paragraph IV of the First Claim for Relief, 

Defendants admit only that Defendant Waste Management of Nevada, Inc. ("Waste Management") 

recorded a Notice of Lien for Garbage Fees - Residential User, on or about February 23, 2012, 

Document No. 4086834, for unpaid garbage services supplied to 347 Taylor 81. W., Reno, Nevada. 

Defendants deny the remaining contentions therein. 

6. Answering the allegations contained in Paragraph VI of the First Claim for Relief, 

Defendants admit only that Waste Management has provided Plaintiff with corroborative 

information supporting the February 23,2012 lien, and that Waste Management has not expressly 

released that lien since it was recorded. Defendants deny the remaining contentions therein. 

7. Answering the allegations contained in Paragraph VII of the First Claim for Relief, 

Defendants admit only that they sent a Notice of Intent to Lien to Plaintiff related to unpaid balance 

due for garbage services provided at 345 Taylor S1. W., Reno, Nevada. Defendants deny the 

remaining contentions therein. 

8. Paragraphs VIII and IX of the First Claim for Relief call for a legal conclusion to 

which no response is required. If said paragraphs are construed to contain allegations against 

Defendants, Defendants deny said allegations. 

III 

6393837 
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SECOND CLAIM FOR RELIEF 

9. Answering Paragraph I of the Second Claim for Relief, Defendants repeat and 

reallege each of the above responses to every Paragraphs within the First Claim for Relief as iffully 

set forth herein. 

10. Paragraphs II, III and IV of the Second Claim for Relief call for a legal conclusion, 

therefore no response is required. If said paragraphs are construed to contain allegations against 

Defendants, Defendants deny said allegations. 

THIRD CLAIM FOR RELIEF 

11. Answering Paragraph I of the Third Claim for Relief, Defendants repeat and reallege 

each of the above responses to every Paragraphs within the First Claim for Relief as if fully set 

forth herein. 

12. Answering the allegations contained in Paragraphs II, III, IV, V and VI of the Third 

Claim for Relief, Defendants deny each and every allegation contained therein. 

AFFIRMATIVE DEFENSES 

As their separate affirmative defenses to Plaintiffs Complaint, Defendants asserts the 

following: 

1. The Complaint fails to state a claim against Defendants upon which relief can be 

granted. 

2. Plaintiff has failed to comply with obligations set forth in Chapter 30.130 of the 

Nevada Revised Statutes. 

3. Plaintiffs claims against Defendants fail for insufficient process. 

4. Plaintiff s claims against Defendants fail for insufficient service of process. 

5. Plaintiffs claims are barred by the doctrines oflaches, waiver, and/or estoppel. 

6. Plaintiffs claims are barred by Plaintiffs unclean hands. 

7. Plaintiff has failed to mitigate any damages and losses claimed to have been 

suffered, if any, by Plaintiff. 

8. Defendants are entitled to a setoff. 

9. Plaintiff has asserted its claims in bad faith, without reasonable investigation and for 
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an improper purpose, thereby constituting an abuse of process. 

10. There is no basis for recovery of costs or attorneys' fees by Plaintiff from 

Defendants. 

11. Defendants have been required to retain the services of Holland & Hart LLP to 

defend against these claims and are entitled to an award of their reasonable attorneys' fees and 

costs. 

12. At the time of the filing of Defendants' Answer, all possible affirmative defenses 

may not have alleged inasmuch as insufficient facts and other relevant information may not have 

been available after reasonable inquiry, and therefore, Defendants reserve the right to amend this 

Answer to allege affirmative defenses if subsequent investigations warrants the same. 

o WHEREFORE, Defendants pray for Judgment as follows: 
V') 

'I;> 


~ 1. That Plaintiff take nothing by virtue of its Complaint on file herein, and that the 
~6 ...,
..,JO 'I;> 

..,J Ei: '<t §' same be dismissed with prejudice; 
E-o"O<">t' 

~ ~ ';' 2. For an award of reasonable attorneys' fees and costs of suit incurred in this action; 
~ > ~ ~ .;:::: :z • 

~ Ci ~ 0 3. F or such other and further relief as the Court may deem just and proper. 
"O~o 
8 ~~ ~ Z > $ The undersigned affirms under NRS 239B.030 that the preceding does not contain the social 

..,J:-:::gj'l;> 

..,J::t::.....:l
O:g 8J security number of any person. 
=~ C 

DATED this 16th day of September 2013. 

HOLLAND & HART LLP 

r ry S. Gilbert (6310) 
yan L. Wright (10804) 

9555 Hillwood Drive, 2nd Floor 
Las Vegas, Nevada 89134 

- and-

Jerry M. Snyder (6830) 
5441 Keitzke Lane, 2nd Floor 
Reno, Nevada 89511 

Attorneys for Defendants Waste Management 
ofNevada, Inc. and Karen Gonzales 
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CERTIFICATE OF SERVICE 

Pursuant to Nev. R. Civ. P. 5(b), I certify that on the 16th day of September, 2013, I served a 

true and correct copy of the foregoing DEFENDANTS' ANSWER TO PLAINTIFF'S 

COMPLAINT by depositing same in the United States mail, first class postage fully prepaid to the 

persons and addresses listed below: 

C. Nicholas Pereos 
C. NICHOLAS PEREOS, LTD. 
1610 Meadow Wood Lane, Ste. 202 
Reno, NV 89502 
Telephone: (775) 329-0678 
Facsimile: (775) 329-0678 
cpereos@att.net 

0V)
\0 
"'-'I" 

I 
0-. 
\0 ~ 5 \0 

...;l..9 

...;l"","'-'I"~
H"O....-.I-

Cl ....... '-' 

cz:: No-." 
~ ~OO ~ 

~>""'';: z • 
~ 0 .0 

~"8~~ z 0 ~"'1 
<~>o-. 
...;l:-::~:g 
...;l:t-1OV) NV)::CV) 0 

I
0-. '-' 

v 
t:: 
0 

f 

Attorneys for Plaintiff ,WEST TAYLOR 
STREET,LLC 

An Employee of HOLLAND & HART LLP 
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 


IN AND FOR THE COUNTY OF WASHOE 


WEST TAYLOR STREET, LLC, 

Plaintiff, CASE NO.: CV12-02995 

vs. DEPT. NO.: 4 

WASTE MANAGEMENT OF NEVADA, 
INC., KAREN GONZALEZ, and DOES 1 
through 10, 

Defendants. 

SCHEDULING ORDER 

Nature of Action: SPECIFIC PERFORMANCE - TITLE TO REAL PROPERTY 

Date of Filing Joint Case Conference Report(s): NOVEMBER 8, 2013 

Time Required for Trial: 4 DAYS 

Date of Tria1: JUNE 9,2014 

Jury Demand Filed: SEPTEMBER 27, 2013-PLAINTIFF 

Counsel for Plaintiff: C. NICHOLAS PEREOS, ESQ. 

Counsel for Defendant: BRYAN L. WRIGHT, ESQ. 

Counsel representing all parties have been heard and after consideration by the Court, IT 

IS HEREBY ORDERED: 

1. Complete all discovery by APRIL 10, 2014 (60 days before Trial per JCCR). 

2. File motions to amend pleadings or add parties on or before FEBRUARY 10, 2014 

(120 days before Trial per JCCR). 

F I L E D
Electronically

01-07-2014:08:16:57 AM
Joey Orduna Hastings

Clerk of the Court
Transaction # 4237275
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3. 	 Make initial expert disclosures pursuant to N.R.C.P. 16.1(a)(2) on or before 

DECEMBER 10,2013 (180 days before Trial per JCCR). 

4. 	 Make rebuttal expert disclosures pursuant to N.R.C.P. 16.1(a)2) on or before 

JANUARY 10, 2014 (150 days before Trial per JCCR). 

5. 	 Formally submit all dispositive motions, including motions for summary judgment 

and motions in limine to exclude an expert's testimony, on or before MAY 9, 2014 (31 days before 

Trial). 

6. 	 Other motions in limine shall be submitted for decision on or before MAY 23, 

2014 (17 days before Trial). 

7. 	 Unless otherwise directed by the Court, all pretrial disclosures pursuant to N.R.C.P. 

16.1(a)(3) must be made at least thirty (30) days before trial. 

A. 	 Unless the Court orders otherwise, legal memoranda submitted in support 
of any motion shall not exceed fifteen (15) pages in length; opposition 
memoranda shall not exceed fifteen (15) pages in length; reply memoranda 
shall not exceed five (5) pages in length. These limitations are exclusive 
of exhibits. 

B. 	 Except upon a showing of unforeseen extraordinary circumstances, the 
Court will not entertain any pretrial motions filed or orally presented after 
the above deadlines have passed. 

DISCOVERY 

8. Unless otherwise ordered, all discovery disputes (except disputes presented at a pretrial 

conference or at trial) must be first heard by the Discovery Commissioner, after the following has 

occurred: 
A. 	 Prior to filing any discovery motion, the attorney for the moving party must 

consult with opposing counsel about the disputed issues. Counsel for each 
side must present to each other the merits of their respective positions with 
the same candor, specificity, and support as during the briefing of 
discovery motions. 

B. 	 If both sides desire a discovery dispute resolution conference pursuant to 
NRCP 16.1 (d), counsel must contact the Discovery Commissioner's office, 
at (775) 328- 3293, to obtain a date and time for the conference that is 
convenient to all parties and the Discovery Commissioner. Upon 
stipulation of counsel on the record, a motion may be orally presented at 
the conference. If the parties cannot agree upon the need for a conference, 
the party seeking the conference must file and submit a motion in that 
regard. 

C. 	 A party objecting to a written discovery request must, in the original 
objection, specifically detail the reasons that support the objection, and 
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include affidavits or other evidence for any factual assertions upon which 
an objection is based. 

9. 	 Motions for extensions ofdiscovery shall be made to the Discovery Commissioner 

prior to the expiration of the discovery deadline above. 

10. 	 A continuance of trial does not extend the deadline for completing discovery. A 

request for an extension of the discovery deadline, if needed, must be included as part of any 

motion for continuance. 

11. 	 A trial statement on behalf of each party shall be delivered to opposing counsel, 

filed herein and a copy delivered to chambers no later than JUNE 2, 2014. 

A. 	 In addition to the requirements ofWDCR 5, the trial statement shall contain: 

(1) 	 a concise statement of the claimed facts organized by specifically 
listing each essential element of the party's claims or defenses and 
separately stating the facts in support ofeach such element; 

(2) 	 any practical matters which may be resolved before trial (e.g., 
suggestions as to the order of witnesses, view of the premises, 
availability ofaudio or visual equipment); 

(3) 	 a list ofproposed general voir dire questions for the Court or counsel 
to ask of the jury; 

(4) 	 a statement of any unusual evidentiary issues, with appropriate 
citations to legal authorities on each issue; and 

(5) 	 certification by trial counsel that, prior to the filing of the trial 
statement, they have personally met and conferred in a good faith 
effort to resolve the case by settlement. 

12. 	 All jury instructions and verdict forms, whether agreed upon by both 

parties or proposed by a party individually, shall be delivered to chambers no later than the 

deadline to submit their Trial Statements (JUNE 2, 2014) unless specifically modified by the 

Court. 
A. 	 Unless otherwise Ordered, the parties shall exchange all proposed jury 

Instructions and verdict forms two weeks prior to trial. The parties should 
then meet, confer, and submit to the Court one complete set ofagreed-upon 
set ofjury instructions and verdict forms at the same time they submit their 
trial statements. 

B. 	 If the parties do not agree to all proposed instructions, they shall jointly 
submit a set containing only those instructions that are mutually agreeable. 
Each party must submit individually any additional proposed jury 
instructions that have not been agreed upon and/or verdict forms at the 
same time they submit their trial statements. 

C. 	 All instructions should be short, concise, understandable, and neutral 
statements of law and gender. Argumentative or formula instructions are 
improper, will not be given, and should not be submitted. 

D. 	 The parties are required to submit the jury instructions in the below 
described format. 
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I. 	 All proposed jury instructions shall be in clear, legible type on clean, 
white, heavy paper, 8 ~ by 11 inches in size, and not lighter than 16
lb. Weight with a black border line and no less than 24 numbered 
lines. 

2. 	 The last instruction only shall bear the signature line with the words 
"District Judge" typed thereunder placed on the right half of the page, 
a few lines below the last line of text. 

3. 	 The designation "Instruction No. "shall be at the last line, lower left 
hand comer of the last page of each instruction. 

4. 	 The original instructions shall not bear any markings identifying the 
attorney submitting the same, and shall not contain any citations of 
authority. 

5. 	 The authorities for instructions must be attached to the original 
instructions by a separate copy of the instruction including the 
citation. 

6. 	 The parties should also note on the separate copy of the instruction 
any modifications made on the instructions from statutory authority, 
Nevada Pattern Jury Instructions, Devitt and Blackmar, CALC RIM 
or other form instructions, specifically stating the modification made 
to the original form instructions and the authority supporting the 
modification. All original instructions shall be accompanied by a 
separate copy of the instruction containing a citation to the form 
instruction, statutory or case authority supporting that instruction. 
All modifications made to instructions taken from statutory 
authority, Nevada Pattern Jury Instructions, Devitt and Blackmar, 
CACI or other form instructions shall be specifically noted on the 
citation page. For any form instruction submitted from any source 
other than Nevada Pattern Jury Instructions, counsel shall include 
copies of the original instruction form. 

7. 	 For any form instruction submitted from any source other than 
Nevada Pattern Jury Instructions, counsel shall include copies of the 
original instruction form. 

13. Jurors will be permitted to take notes during the trial. Jurors may be permitted to 

ask questions in writing during trial, screened by the Court and counsel. Any party objecting to 

this procedure should state this objection in the trial statement. 

14. All applications for attorney's fees shall state services rendered and fees incurred 

for such services with sufficient specificity to enable an opposing party and the court to review 

such application. Any memorandum of costs and disbursements must comply with Bergmann v. 

Boyce, 109 Nev. 670,856 P.2d 560 (1993) and Bobby Beresini v. PETA, 114 Nev. 1348,971 P.2d 

383 (1998). 

15. Trial counsel for all parties shall contact the Courtroom Clerk (Marci Stone 

775/328-3139) no later than JUNE 2, 2014, to arrange a date and time to mark trial exhibits. All 

exhibits will be marked in one numbered series (Exhibit 1, 2, 3, etc.), no matter which side is 
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offering the particular exhibit. Once trial exhibits are marked by the Clerk, they shall remain in 

the custody of the Clerk. When marking the exhibits with the Clerk, counsel must advise the Clerk 

of all exhibits which may be admitted without objection. In any case which involves fifteen or 

more document exhibit pages, the exhibits shall be placed in a loose-leaf binder behind a tab noting 

the number ofeach exhibit. The binder shall be clearly marked on the front and side with the case 

caption and number, but no identification as to the party producing the binder. All document 

exhibits shall be in one binder no matter which party is offering the exhibits. At the time set for 

marking the trial exhibits, counsel for the Plaintiff shall provide the Courtroom Clerk with the 

binder containing the number tabs. Counsel for all parties shall provide all exhibits, no matter 

when marked, even if marked during the course of trial, in a condition appropriate for inclusion in 

the evidence binder. 

16. The Court expects that both sides will cooperate to try the case within the time set, 

and confer regarding the order of witnesses, stipulated exhibits, and any other matters which will 

expedite trial of the case. 

17. All parties and counsel are bound by the terms ofthis Scheduling Order, the Nevada 

Rules of Civil Procedure ("NRCP"), the District Court Rules ("DCR"), the Washoe District Court 

Rules ("WDCR"), and the Nevada Revised Statutes ("NRS"), and failure to comply could result 

in the imposition of sanctions. 

DATEDthis~day ---"--.....;;.;;:..;'""----":....::..r---' 2014, 

( 1 1 ~,. \ :' .)1.. ' (~I~Ut ., ·>!~l )( till cj 
DISTRICT JUDGE 
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CERTIFICATE OF SERVICE 


CASE NO. CV12-02995 


I certify that I am an employee of the SECOND JUDICIAL DISTRICT COURT of the 

STATE OF NEVADA, COUNTY OF WASHOE; that on the -=t- day ofJanuary, 2014, I filed the 

SCHEDULING ORDER with the Clerk of the Court. 

I further certify that I transmitted a true and correct copy of the foregoing document by the 

methodes) noted below: 
__ Personal delivery to the following: [NONE] 

~ I electronically filed with the Clerk of the Court, using the ECF which sends an 
iiiii'iediate notice of the electronic filing to the following registered e-filers for their review 
of the document in the ECF system: 

BRYAN WRIGHT, ESQ for WASTE MANAGEMENT OF NEVADA INC et al 

MATTHEW HIPPLER, ESQ. for WASTE MANAGEMENT OF NEVADA INC et a1 

~ Deposited in the Washoe County mailing system in a sealed envelope for postage and 
manmg with the United States Postal Service in Reno, Nevada: 

C. Nicholas Pereos, Esq. 

1610 Meadow Wood Lane, Ste. 202 

Reno, NV 89502 


__ Placing a true copy thereof in a sealed envelope for service via: 

Reno/Carson Messenger Service - [NONE] 

Federal Express or other overnight delivery service [NONE] 

DATED this 
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IN THE SECOND JUDICIAL DISTRICT COURT

STATE OF NEVADA, COUNTY OF WASHOE

THE HONORABLE CONNIE J. STEINHEIMER, DISTRICT JUDGE

WEST TAYLOR STREET, LLC,     
 

              Plaintiff,        
 

vs.          Case No. CV12-02995 
    

WASTE MANAGEMENT OF             Dept. No. 4 
NEVADA, INC.,  

 
              Defendant.  
                          / 

 

TRANSCRIPT OF PROCEEDINGS

STATUS CONFERENCE

MAY 7, 2014

APPEARANCES: 
 

For the Plaintiff: C. NICHOLAS PEREOS, ESQ. 
Attorney at Law 
1610 Meadow Wood Lane, #202
Reno, Nevada 89502 

 

For the Defendant: BRYAN L. WRIGHT, ESQ.  
Holland & Hart 
9555 Hillwood Dr., 2nd Floor 
Las Vegas, Nevada 89134

 

Reported by: ROMONA McGINNIS, CCR #269
MOLEZZO REPORTERS 
(775) 322-3334 
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RENO, NEVADA, WEDNESDAY, MAY 7, 2014, 9:00 A.M.

--o0o--  

THE COURT:  The next matter is West Taylor 

Street versus Waste Management of Nevada.  

MR. PEREOS:  Nick Pereos on behalf of the 

plaintiff, your Honor. 

MR. WRIGHT:  Good morning, your Honor.  

Bryan Wright on behalf of the defendant. 

THE COURT:  Good morning.  This is an 

interesting date and time for you all.  As I was 

preparing for today's hearing, it became clear to 

me that you all have actually agreed to allow West 

Taylor to amend the pleadings, as long as you can 

continue to move forward and do some other things.  

Is that correct?  

MR. PEREOS:  I would say that's a fair 

characterization, but I'll let the defendant 

respond. 

MR. WRIGHT:  With the caveat that it's 

amend to add the Attorney General's Office as a 

party if this hearing doesn't go the way Mr. Pereos 

was hoping for.  So we've allowed them to amend.  

They had filed recently to address a new lien that 
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my client filed in March of this year.  I don't 

know if the amended complaint's already on file for 

that. 

MR. PEREOS:  No, not yet. 

MR. WRIGHT:  So that might be what you're 

talking about, and I apologize. 

THE COURT:  No.  I was talking about the 

agreement to bring in a party of the Attorney 

General's Office, and then I perhaps misunderstood.  

I thought the agreement was that you were going to 

do that, but you were all in agreement that it made 

sense to do that before a ruling was entered on the 

summary judgment. 

MR. PEREOS:  Let me clarify, if I may, 

your Honor.  I think where the confusion is this:  

Since the last amendment to the complaint and since 

the last time I petitioned the Court to extend the 

time frame in which to bring the Attorney General 

along, there was another lien recorded.  So then I 

made a motion to amend my complaint, the purpose of 

which was to include all liens and whatever liens 

would be recorded.  That's what's now pending.  I 

believe counsel and I stipulated that I can go 

ahead and file that amended complaint.  In that 
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same stipulation, we both agreed on another issue, 

that the case shouldn't go forward yet to the trial 

until you've made some preliminary rulings from the 

bench, because it's going to impact the outcome of 

the case.  Now, I hadn't filed that amended 

complaint pending the order, and I'm still 

waiting -- we're kind of still waiting on the order 

vacating the trial date, because that hasn't been 

issued yet.  

If I may, one more thing.  In that same 

stip, we also agreed to continue certain aspects of 

discovery, because the discovery cutoff had expired 

and counsel wanted leave to pursue some discovery 

issues with regard to the new lien that 

precipitated the new amended complaint. 

THE COURT:  Okay, that hasn't been filed. 

MR. PEREOS:  That has not been filed yet. 

THE COURT:  Do you foresee needing a 

ruling from me prior to bringing in the Attorney 

General's Office and having them weigh in on the 

issue that's before me?  

MR. PEREOS:  I don't see the Attorney 

General having to weigh in on the issues that are 

before you now.  Depending upon your ruling, it 
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will have an impact -- the way I see it is this.  

If this court rules that these liens exist 

in perpetuity, as argued by the defendant in their 

brief, then there's the issue of due process 

because then there's no cutoff with regard to the 

life of the lien.  That's the way I see it.  Under 

that set of circumstances, the issue of 

constitutionality may be raised, but then counsel 

may in turn say, "Well, no, it's not really 

unconstitutional to allow you due process."  The 

Attorney General does not have to come into the 

case. 

MR. WRIGHT:  It's my understanding, your 

Honor, is that I had always looked at this as a 

two-step process, with today being step one and the 

first issue being, How does the mechanic's lien 

statute impact the garbage lien statute?  If your 

Honor, the way I had interpreted it, follows Mr. 

Pereos's interpretation of the mechanic lien 

statute and the garbage lien statute, then we move 

forward and there's no need for the Attorney 

General's Office to be a party or to weigh in on 

anything.  My understanding is that if you agree 

with our position, then Mr. Pereos's next argument 
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is going to be, well, if that interpretation is 

correct, then the statute is unconstitutional, at 

which time the Attorney General's Office would need 

to be added before we could go any further with the 

rest of the trial, as far as the slander of title 

and is the lien good in the first place monetarily.  

So that's how I understood it.  I'm hopeful that's 

correct. 

MR. PEREOS:  I would affirm that -- 

THE COURT:  All right.  So let's start 

with the things that we need to do either way, 

which is to continue the trial date.  Correct?  

MR. PEREOS:  That's correct. 

THE COURT:  So based upon that stipulation 

and the request, the Court is going to grant that 

request.  Then the request to extend discovery -- 

there is no opposition with regard to the limited 

amount of extension that you're requesting, and 

depending on whether or not the Attorney General 

gets involved, we're going to have to deal with a 

new scheduling order anyway, if that were to come 

to pass.  So -- 

MR. PEREOS:  If I may, your Honor -- and I 

never mean to be rude by cutting the Court off, but 
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I believe that in the stip, counsel put in 90 days 

to extend that discovery versus an unlimited amount 

of time, which is okay with me, the unlimited 

amount of time versus the 90 days, whatever the 

Court wants to do. 

THE COURT:  Well, 90 days -- when were you 

counting it?  

MR. WRIGHT:  So -- and this creates a bit 

of an issue -- what happens if the Attorney 

General's Office comes in?  And my thoughts as far 

as setting a new trial date and all those things, I 

don't know if they're premature today, because if 

your Honor rules in a way that has Mr. Pereos 

deciding he wants to bring the AG's office in -- if 

I'm the AG, my first response is I want a new trial 

date, I want discovery, I want to start anew, and I 

don't want the Court to have to set a third, fourth 

trial date because we're in that position.  So I 

don't know if we're premature in trying to set 

something today.  Going to your original question, 

the 90 days, I had asked for 90 days off of the 

existing discovery close date, because what I'm 

asking for in terms of additional discovery, for me 

personally, is limited to this new March 2014 
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garbage lien and anything that relates to that.  So 

I don't need more than 90 days, but the Attorney 

General might. 

THE COURT:  All right.  What I think makes 

sense today is I'm going to vacate the jury trial, 

and at some point today, we'll set a status hearing 

to decide what we're going to do after that, and at 

that status hearing, we can see where we're at.  

With regard to discovery, I don't see any reason 

why I can't lift the discovery cutoff now, knowing 

that I may impose a short end to it sometime in the 

future at our status conference.  So, for now, you 

can conduct your discovery while we're waiting.  

I'm going to hear your oral arguments today and 

then I'm going to anticipate ruling at the status 

conference, if not before.  So I may rule in 

writing before, but it's possible that I won't 

enter a ruling until I see you at the status 

conference we're going to set today, which we'll 

try to set it within 30 days, 45 days, whatever the 

calendar shows, and then I may give you an oral 

decision, at which point we can decide where we're 

going to go from there.  Is that the housekeeping 

issue that you -- 
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MR. PEREOS:  Yes, I believe that takes 

care of all the housekeeping issues. 

THE COURT:  So the clerk is looking now 

for a possible status hearing and then we can go 

forward with the argument. 

THE CLERK:  July 30th at 9 o'clock.  

That's on a fast calendar. 

THE COURT:  And now let's proceed with 

argument on the motion.  Mr. Pereos?  And if you 

want to use the lectern, you can.  

MR. PEREOS:  No, I'm okay.  I don't think 

I'm going to be more than 15 minutes anyway, given 

the briefing that's occurred.  What I've proposed 

to the Court is asked the Court several questions 

that I think the Court has to address, that I think 

the Court may consider addressing.  That is, how 

long can the defendant wait before filing a lien 

when the account goes delinquent?  And I'll discuss 

delinquency in my argument.  The next question I 

have for the Court is, how long can the defendant 

wait after the filing of the lien to foreclose on 

the lien?  And the last question I have is, in 

responding to these questions, does the mechanic's 

lien law affect the Court's decisions on that?  
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Now, having said that, I would like to 

submit to the Court that the defendant, in their 

reply brief to the motion, advances the argument 

that they have an unlimited amount of time after 

the account goes delinquent before it has to record 

its lien.  It also advances the argument that it 

has an unlimited amount of time after the reporting 

of the lien to pursue a foreclosure of the lien.  

In effect, it's basically saying, "We can put a 

lien against the property, no matter when we 

desire, based upon the delinquency that's occurred, 

and we don't have any time constraints as to when 

we have to pursue a foreclosure of that particular 

lien."  These are the issues that I think the Court 

will have to address.  In connection with the 

delinquency, when does the garbage bill become 

delinquent?  Under the franchise agreement, it 

specifically states -- and I cited the authority 

and the page number in the franchise agreement -- 

it says the delinquency is defined as occurring or 

having occurred if the bill is not paid at the end 

of the quarter.  What the evidence will show, which 

I believe is undisputed, is that the residential 

garbage bills are billed quarterly.  Let's keep it 
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simple for now; let's say the quarter starts in 

January.  For the service period of January, 

February and March, the bill goes out in January.  

Under the franchise agreement, if the bill is not 

paid at the end of March, it's delinquent.  In 

fact, the franchise agreement goes a step further 

and says if the bill is not paid within 15 days of 

the end of the quarter, interest may then accrue on 

the bill.  So I submit to the Court that under the 

franchise agreement, the franchise agreement 

defined delinquency and when it occurs.  

Now, the defendants take the position that 

after that bill becomes delinquent, I still have an 

unlimited amount of time in which to record my lien 

for that delinquent bill.  So if the bill were 

delinquent for six years, seven years, they can 

still record the lien.  We submit that at a 

minimum, if you apply the contractor statutes, that 

they cannot go any later than 90 days.  Now, if the 

Court says, "No, I don't believe that the entire 

scheme of Chapter 108 was intended to be 

incorporated in the statute of 444.520, in terms of 

the foreclosure of the lien," we would then submit 

that under NRS 11.190, the statute of limitations 
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statute, the bill would become delinquent or the 

delinquency would have to be pursued within three 

years.  Either way, defendants argue that they have 

in-perpetuity.  Now, one of the arguments that they 

raised in their reply brief was -- plaintiff was 

advancing the position that the mechanic's lien 

statutes apply in the total scheme of the 

mechanic's lien statutes; that is, after it becomes 

delinquent within 90 days, you have to pursue your 

mechanic's lien, and defendants argued saying, 

"No, no, no.  If we apply the entire scheme of the 

mechanic's lien statutes, our argument is we don't 

have to pursue the mechanic's lien for a delinquent 

bill as long as we're providing services, because 

the mechanic's lien statute says that the lien is 

to be recorded within 90 days after the last 

provision of services."  Now, I don't dispute that 

interpretation of the mechanic's lien statutes, but 

here's where defendant has an inconsistent argument 

and the argument's inconsistency is as follows:  

The thrust of defendant's argument is that they are 

only confined to enforcing their garbage lien 

through 108.239, not the total scheme of the 

mechanic's lien statutes, only that isolated 
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statute was what was intended.  That's their 

argument.  Well, if that's the case, then you're 

not entitled to the benefit of the statutes earlier 

on that advance your argument that you could record 

the lien any time within 90 days after you stop 

providing services.  There's an inconsistency in 

position on that.  

It is our advanced position that if the 

Court adopts the mechanic lien global statutes -- 

which the Supreme Court has indicated is applicable 

when it comes to foreclosing under NRS 108.239 -- 

that the defendant has to record its lien within 

90 days after the debt becomes delinquent.  In 

addition to the issue, the argument as to how long 

the defendant has to pursue an action to foreclose 

the lien after the recording of the lien, defendant 

advances the position that they have in-perpetuity 

to do so.  We submit that if you want to foreclose 

under NRS 108.239, you're bound by the case law of 

the Supreme Court that says not only do you perfect 

the lien according to Chapter 108, but you've got 

to foreclose within the six months.  

Now, defendant advances an argument of 

statutory interpretation, and one of the things we 
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acknowledge with defendant is, yes, the statutes 

have to be harmoniously interpreted together.  So 

what was the legislative intent when they said the 

lien may be foreclosed in the same manner as 

provided by the foreclosure mechanic's lien?  Did 

they mean that means you only have to follow NRS 

108.239, or does that mean that if you're going to 

foreclose the mechanic's lien, you incorporate all 

of the laws that discuss the foreclosure of a 

mechanic's lien?  Now, I read the hearing minutes 

that were advanced and my opinion is you're not 

going to find much information, because in those 

hearing minutes, the argument that was advanced by 

Republic Disposal was that they wanted the owner 

liable for the lien versus the tenant, and that's 

not an issue.  We're not arguing on that here.  The 

only thing that I found informative when I read the 

minutes was the remarks by one of the 

representatives, who commented that in giving the 

lien right to the disposal company that, in turn, 

will impact the property owner is pretty drastic, 

and we cited that conversation that occurred in the 

legislative hearing as giving rise to the passage 

of this statute.  Where this ties into the Attorney 
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General is that, concededly, if there is some time 

limitation placed on defendant disposal company, it 

will, in turn, negate the position or the claim of 

constitutionality issues with regard to the 

statute.  On the other hand, if that lien can exist 

in perpetuity without any accountability for the 

placement of that lien, then it's going to impact 

whether or not there's a due process issue here.  I 

once heard Pete Echeverria say in a statement many 

years ago when he was giving a statement to the 

bar, he said lawyers have a tremendous amount of 

power by virtue of the fact that we can issue 

subpoenas that can compel anybody, except the 

president of the United States, to show up at a 

place.  That is a pretty high-wielding set of 

powers for a lawyer, and I kind of agree with that 

observation.  Think about the power and the 

authority that has now been given to Waste 

Management with regard to liening a piece of 

property.  That lien is an encumbrance.  Now, 

putting aside the issues of legitimacy of the lien, 

because I don't think we're here to argue those at 

this time, how about the accountability?  How about 

whether that lien is going to exist indefinitely 
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and continue encumbering the property.  Even if the 

Court were to contemplate that position, you would 

be giving Waste Management more authority than you 

would be giving to the county governments, because 

the Attorney General issued an opinion that said 

that the counties did not have an indefinite period 

of time with regard to property tax liens, that 

they had to pursue the enforcement of that property 

tax lien within the three-year window defined by 

NRS 11.190, and that AG opinion alone goes to the 

heart of the argument advanced by the defendant 

that they have in-perpetuity.  I'm not going to 

start citing the cases, because I believe the 

briefs are before the Court.  And I do compliment 

my counsel on the other side; he did an excellent 

job on his briefing and he made me read the 

legislative hearing minutes after he cited them.  

That's all I have at this point, your 

Honor. 

THE COURT:  Okay, thank you.  

Mr. Wright?  

MR. WRIGHT:  The first thing is I'll 

apologize to Mr. Pereos for making him read 

legislative history. 
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THE COURT:  You better apologize to the 

law clerk too. 

MR. WRIGHT:  And I apologize to the Court 

and to your law clerk as well.  

I'll go through a couple of things here, 

and I want to start with where this started and how 

the argument has changed, because I think there are 

some statements that were made about what positions 

defendant is taking that are not correct as to what 

we're actually saying.  So I want to clarify that.  

I'm going to start with what the motion for summary 

judgment originally stated.  The motion for summary 

judgment said the mechanic's lien statute has to 

apply to the garbage lien statute in a couple 

different ways.  One, you have to file a notice of 

intent to lien; two, you have to file your lien 

within 90 days of the delinquency; and three, after 

you've recorded your lien, you have to start a 

lawsuit within six months, and our opposition goes 

through and it explains why we disagree with that.  

We haven't taken the position that we have forever 

to file a lawsuit.  That's not the position that 

we're taking, and I think, without jumping ahead, 

plaintiff's own authority supports what I'm going 
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to go through and explain as to how we understand 

these statutes work in the context of the statute 

of limitations, which wasn't an issue that was 

raised until the reply brief.  So I haven't had a 

chance to respond to it until now.  

I'm going to start first with the original 

issue, and I notice plaintiff hasn't taken an issue 

with it today on the requirement to file a notice 

of intent to lien.  The first thing I want to point 

out on that is, there's actually no dispute here 

that Waste Management did serve notices of intent 

to lien before each of these liens.  Mr. Pereos has 

produced them in his production.  It's not 

something that was raised in briefing, because from 

a fundamental perspective, the statute doesn't 

require a notice of intent to lien.  NRS 444.520 

only incorporates the manner of foreclosure of a 

mechanic's lien statute, and it's permissive.  It 

says you may foreclose in the same manner as 

provided for the foreclosure of a mechanic's lien.  

It doesn't say that you have to perfect the garbage 

lien in the same manner that you perfect a 

mechanic's lien.  So where we get into our dispute 

with plaintiff's position is the manner for 
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foreclosure of a mechanic's lien, which is provided 

in one spot and one spot only, NRS 108.239.  All of 

the requirements that plaintiff is trying to 

enforce upon Waste Management -- be it a notice of 

intent, the 90-day deadline or the six-month 

deadline -- all of those come from other places, 

the first two coming from what is required 

statutorily to perfect a mechanic's lien.  And by 

the plain language of NRS 444.520, the Nevada 

legislature didn't incorporate the requirements for 

perfecting a mechanic's lien into the requirements 

for perfecting a garbage lien.  So our argument is 

that the notice of intent and the 90-day deadline 

simply don't apply at all.  

Now, we're not arguing that there's no 

deadline to file a mechanic's lien -- or, I'm 

sorry, to record the garbage lien.  We've never 

raised that.  That's not the point we were trying 

to make in our opposition.  The point we were 

trying to make in the opposition is that the 90-day 

deadline under the mechanic's lien statutes doesn't 

apply, and I think there are a number of good 

reasons.  One is, obviously, you have the plain 

language, which I've already talked about, but then 
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you get into the issue of plaintiff's 

interpretation of when does that 90-day deadline 

start.  Well, plaintiff wants to say it starts once 

the bill becomes delinquent.  So going back to what 

Mr. Pereos said -- and defendant is billing on a 

quarterly basis.  So if we accept plaintiff's 

interpretation and say that you have to file a 

mechanic's lien within 90 days of a delinquency, by 

the time you get your January bill, it becomes 90 

days past due and that's when you're finally 

getting your next quarterly invoice.  So what Mr. 

Pereos's interpretation would say is that at the 

time that you've missed your first payment -- and 

sometimes people miss payments.  You go on vacation 

and you don't see the bill, since you're only 

getting it once every 90 days; you may not notice 

that you haven't paid it yet.  So by the time you 

get your notice of delinquency, your next invoice 

that says, by the way, you never paid us for the 

last quarter, Mr. Pereos's interpretation would say 

we also have to serve you with a lien and we have 

to rush to record that lien, which only serves to 

increase the burden both on the customer and on 

Waste Management.  And so from a public policy 
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perspective, I don't think that's what the 

legislature intended and I don't think there's 

anything in the legislative history with plain 

language saying that that's what the legislature 

wanted.  

Now, aside from the 90-day deadline, we 

then get into this concept of the six-month 

deadline to foreclose upon a lien once it's filed.  

A few things on that.  First, I'll go to the 

fall-back argument that there's nothing within 

444.520 that says you have to foreclose the lien 

within the same time period that you would 

foreclose the mechanic's lien.  Again, you go back 

to the language and it says it may be foreclosed, 

it doesn't say it must be foreclosed.  It only says 

that it may be foreclosed in the same manner, not 

that it must be foreclosed within the same time 

frame.  And this is an important distinction, 

because if you look at the mechanic lien statute 

that imposes this six-month deadline -- that's at 

NRS 108.233 -- you see something that you don't see 

with other types of liens.  The legislature 

specifically put language in NRS 108.233 that says 

that a mechanic's lien cannot bind property for 
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more than six months, unless a foreclosure action 

has been initiated or the owner agrees to extend 

the time frame.  That same statute, 108.233, says 

that the lien shall be deemed to have expired as a 

lien against the property after the lapse of that 

six-month period.  That language is very unique to 

a mechanic's lien.  You don't see that with other 

types of liens, whether it be a special tax lien or 

an improvement district lien, a sewer fee lien.  

You'll never find the same type of language in 

those statutory schemes.  The plaintiff is 

attempting to apply it here to a garbage lien 

because of that one reference to the manner of 

foreclosure in NRS 444.520.  We submit to you and 

it's argued in our briefs that that's not what the 

legislature intended, and you can tell that that's 

not what the legislature intended because it's not 

the language they used.  They said that unlike a 

mechanic's lien, which eventually expires after six 

months if there hasn't been a foreclosure, the 

garbage lien exists until paid as a perpetual lien.  

The plaintiff says that my argument here means that 

I'm saying we have forever to foreclose and that's 

not what I'm saying.  I'm saying from a very 
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straightforward look at the statute, the lien 

itself exists in perpetuity until it's paid.  

Now we get to the next question, which was 

raised in the reply.  Well, okay, let's assume the 

lien does exist in perpetuity.  Does that mean you 

can foreclose and that you have the right to 

enforce that in perpetuity?  And the answer is no, 

we don't have the right to foreclose in perpetuity, 

and that's not what we're arguing.  If you look at 

that Attorney General opinion that Mr. Pereos cites 

from 1951 -- it's Attorney General Opinion 91, and 

if the Court would like, I do have copies for your 

convenience. 

THE COURT:  That would be okay. 

MR. WRIGHT:  May I approach?  

THE COURT:  Approach the law clerk.  

MR. WRIGHT:  It's a very short opinion, 

and really in sum and substance, all it says, in 

one paragraph, is that the county must institute an 

action to enforce its tax lien within the time 

frame set in the statute of limitations.  That's 

now NRS 11.190, and for that proposition, it cites 

one case, State versus Yellow Jacket Silver Mining 

Company, and that's at 14 Nevada 220.  It's an old 
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case, but it's still good law.  And if the Court 

would like, I do have courtesy copies of that as 

well. 

THE COURT:  I already have it. 

MR. WRIGHT:  Okay.  And in Yellow Jacket, 

the Court was given the almost identical issue that 

Mr. Pereos raised in his reply of how you reconcile 

the language of a statute that says that the lien 

exists in perpetuity with a statute of limitation.  

So, there, the Court was dealing with liens on a 

mine and mining claims, the proceeds that are 

generated from a mine and mining claims.  And the 

statute that existed at that time stated that the 

lien shall not be satisfied or removed until the 

taxes are paid.  So in that case, the taxing 

authority weighed in -- and I apologize because I 

don't remember the answer, but it was more than 

three years to institute the foreclosure action.  

And the defendant came in and said, wait a second, 

the three-year statute of limitations are used in 

enforcing this tax lien, and the taxing authority's 

response was, well, the statute says the lien 

exists until paid.  And here's where you get the 

answer to that reconciliation.  The Nevada Supreme 
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Court essentially said, "Both of you are right to a 

certain extent."  The way the Nevada Supreme Court 

looked at that statute -- which, again, is very 

similar to the statute we have here, where it says 

the lien exists until satisfied or paid.  And 

starting on page seven of the Westlaw version -- 

and I apologize if you have a different version, 

because mine did not give the Nevada Reporter page 

numbers; so I'm just going off of page seven of the 

Westlaw version.  The Nevada Supreme Court points 

out that all that can be claimed under the statute 

quoted, which is the lien statute that I just 

mentioned, is that the lien created continues 

indefinitely until the tax is paid or the property 

is sold under a tax sale.  So the Supreme Court 

recognized that the taxing authority was correct, 

that the lien itself does exist in perpetuity, but 

the Supreme Court pointed out that the lien cannot 

be enforced and the property cannot be sold without 

the aid of the remedy provided, which is a suit to 

foreclose, and if the suit to foreclose is barred, 

the remedy is lost, although the lien may remain.  

So what the Supreme Court -- and there's other good 

language in here, but the holding of the Yellow 
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Jacket case is that the lien itself, which was the 

original issue raised in plaintiff's motion, does 

continue in perpetuity, but the ability to 

foreclose or to actually do something with it, like 

force the sale of the customer's property, is 

subject to the statute of limitations.  And so we 

recognize that that is what Nevada law says.  

Each of the garbage liens that are at 

issue in this case were filed in February of 2012.  

So we would argue, unlike plaintiff's argument that 

you have six months, because the mechanic lien 

statute says it's six months, to initiate a 

foreclosure action or the lien expires, we would 

argue that the correct interpretation is that we 

have -- depending on which statute of limitation 

applies, it's either three or four -- and I can 

explain why I think there's some room for argument 

on both, but you have either three or four years 

from the date of the recording of the garbage lien 

to initiate your foreclosure action.  Now, 

according to the Yellow Jacket Mining case, if you 

don't file within the statute of limitations 

period, the lien doesn't just disappear, it still 

remains.  It will remain indefinitely until the tax 
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is paid or the statute is -- one of the things that 

they say in there is, or the statute creating the 

tax lien is abolished by the legislature.  And so 

that's what we have here.  The lien will continue 

to exist against plaintiff's property, but we can't 

do anything to enforce it if we don't enforce it 

within the statute of limitations period.  That is 

how Nevada law currently sits. 

THE COURT:  When you say "enforce it," 

you're talking about selling it. 

MR. WRIGHT:  Actually filing a lawsuit to 

sell plaintiff's property. 

THE COURT:  But you do enforce it if the 

plaintiff wants to sell his property.  You have a 

cloud on the title. 

MR. WRIGHT:  And that is an interesting 

issue, because if you look to page eight of the 

Yellow Jacket case, the Court -- here's a quote 

from it, talking about the statute of limitations.  

It says, "The statute does not destroy the right, 

but only bars the remedy.  Hence, if the plaintiff 

has any means of enforcing his claim, other than by 

action or suit, the statute of limitations cannot 

be set up to prevent his recovery by such means."  
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So according to the Yellow Jacket decision, in a 

situation where -- let's assume there's a three or 

four-year statute of limitation and it has passed, 

Waste Management would not be able to do anything 

to initiate a lawsuit to force the sale of 

plaintiff's property, but the lien continues, and 

if there are other means beyond filing a lawsuit to 

force payment, there is nothing within the statute 

of limitations that prevents that or that can bar 

that.  The lien continues.  And I understand that 

may create issues from the plaintiff's perspective, 

and those issues -- we're going to get into the due 

process constitutionality and so I won't get into 

that today, but what we would submit to you is that 

other courts have looked at the same issue and have 

held that that is acceptable.  It may be an oddity, 

but that is the way the statutes are read. 

THE COURT:  Which cases are you talking 

about where they determined that it's acceptable?  

MR. PEREOS:  That it's constitutionally 

acceptable?  Because we agreed that that wouldn't 

be raised now, I'm just foreshadowing it, if we get 

to that point. 

THE COURT:  But none on a garbage lien.  
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We're talking about taxes. 

MR. WRIGHT:  So in those cases, they were 

assessments for -- and I believe one of the cases 

we cite in our brief is one of those same cases -- 

they were assessments for water and sewer. 

THE COURT:  Right, public utilities. 

MR. WRIGHT:  Public utilities.  And I 

think there's an argument that -- 

THE COURT:  But were they public utility 

companies or was it the governmental agency?  

MR. WRIGHT:  I don't recall the answer 

specifically.  My recollection, for full candor, is 

that they were special assessment districts.  So I 

would call that a quasi-governmental agency.  You 

could think of something along the lines of -- and 

I apologize, but I'm thinking of all kinds of Clark 

County agencies and I can't think of one in Washoe, 

but you have something along the lines of the 

Southern Nevada Health District or the Regional 

Transportation Commission, that would be a good 

example.  It's a quasi-governmental agency that's 

performing a function that is somewhat like a 

governmental agency. 

THE COURT:  But it's not for profit. 
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MR. WRIGHT:  But it's not for profit.  And 

I apologize, because I wasn't trying to go down 

that road and I was the one that said I wanted to 

make sure we didn't go down there, so I apologize.  

But we come back to the next question that 

plaintiff raised as far as how does the statute of 

limitations actually work.  When does it start, 

when does it stop?  I've already explained to you 

what our position is as to what happens if we don't 

enforce within the statute of limitations.  

I do want to provide the Court with an 

authority.  It's State Tax Commission versus E.L. 

Cord.  It's 81 Nevada 403 and that's a 1965 case, 

and in that, the Supreme Court was looking at the 

issue of whether or not an action to enforce -- and 

again, we're going back to taxes, but whether an 

action to enforce delinquent taxes was timely under 

the statute of limitations.  And if you start on 

page -- I believe it's 410 of the Nevada version -- 

the Supreme Court goes through an analysis of 

determining whether or not that particular action 

to enforce a tax lien was timely, and they did it 

by -- I will submit to you, they did it by a 

two-step process.  Now, in that situation, the 
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three-year statute of limitation applies.  It was a 

right created under statute, which in Nevada under 

NRS 11.190 is subject to a three-year statute of 

limitation.  The Supreme Court said -- and I'm 

going to try and make sure I get the dates right.  

And I'll back up a little, I apologize.  The 

defendant filed a tax return in 1959 for tax year 

1958.  The taxing authority didn't file their 

assessment or their lien for delinquent taxes until 

1961, June of 1961, and then didn't initiate the 

lawsuit until April of 1964.  So when the Supreme 

Court looked at whether or not the lawsuit was 

timely as far as the delinquency from 1958, the 

Court essentially applied the three-year statute of 

limitation twice.  They first determined if the tax 

assessment was made within three years of the 

delinquency, and the Court answered yes, it was, 

and then was the lawsuit to foreclose on the tax 

lien brought within three years, and the Court 

answered yes.  And so based upon that, the Court 

found that the action was timely.  So we would 

submit that a similar situation would apply here, 

that what you have to look at first is, was the 

garbage lien timely within the date of the 
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delinquency -- and I think we had a dispute as to 

how you determine that -- and then was the action 

to foreclose on that garbage lien brought in with 

the applicable statute of limitation as well.  So 

it's kind of a two-step process to determine 

whether or not a foreclosure action on these types 

of liens is timely.  

Now, where we get into what I would call 

some murkiness here is, how do you determine that 

first statute of limitation?  Mr. Pereos has 

pointed out that the delinquency in this case 

started in April of 2007, give or take.  I think 

that was when the first charge was.  It wouldn't 

have technically been due until July of 2007, or it 

wouldn't have been delinquent until July of 2007.  

Every three months, Waste Management is still 

providing more services, and you will see through 

these account histories -- there's one attached to 

plaintiff's motion as Exhibit 2 and I believe we 

attached the other account history to our -- 

actually, no, we did not.  So you do have an 

example of one of the account histories as 

Exhibit 2 to plaintiff's motion, and you will see 

in that account history that the balance continued 
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to grow.  Every three months, there's a new charge 

to that account, one for the continuing services 

but also a new charge on what's already owed.  The 

testimony -- and I don't want to delve too much 

into the factual issues, but the undisputed 

testimony from our corporate representative is that 

Waste Management, where they can, attempts to apply 

a payment to the oldest outstanding invoice.  So if 

plaintiff missed an invoice payment in April of 

2007 and then they miss it again in July of 2007 

and again in October -- and this is hypothetical, 

let's assume that happened -- and they finally make 

the payment in December of 2007, Waste Management 

will, in most situations but not all, apply that to 

the oldest outstanding invoice.  So I think we have 

clearly a factual question when it comes to these 

liens in particular, as to whether or not they 

would be timely under the statute of limitations, 

because you have to go through the account history 

and see what payments were attached to which 

invoices.  

So from a purely legal situation, I think 

the Court is in a position to say how does the 

statute of limitations work and provide the parties 
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with the guidance that we're asking for on that, 

but I don't think you can make that determination 

at this time as to whether or not the statute of 

limitations has been satisfied as it relates to 

filing the lien. 

THE COURT:  If Waste Management has 

complete authority to apply the payment to whatever 

deficiency it was, then wouldn't that be a 

methodology for Waste Management to never be 

subject to a statute of limitation?  

MR. WRIGHT:  That may be one way to look 

at it.  Now, it's not complete discretion.  The way 

the testimony came out is, they apply it to 

whichever account or invoice the client asks them 

to and they consider -- let's say when you get a 

bill and you detach the remittance portion and send 

that back with your check, they interpret that as 

meaning the customer has instructed them to apply 

that payment to that invoice only and so that's 

what they will do, but if a check comes in without 

a remittance, they apply it to the oldest invoice 

for the benefit of the customer, because that pays 

it off without it incurring more interest.  Because 

you have to remember, throughout this period, this 
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invoice is incurring more and more interest.  So if 

we applied it only to the newest invoice, that old 

invoice never gets paid down and the interest keeps 

going up.  So that was their testimony, and Mr. 

Pereos can indicate if he disagrees, but that's how 

they would look at it.  

So to answer your question, I think you 

could see a situation where the statute of 

limitations -- I'm not going to say never is 

triggered, but although there was initially a 

delinquency in 2007, the statute of limitations 

itself may not trigger far after that time frame, 

because they may have eventually applied a payment, 

whether it be in 2007, '8 or '9, to that old 2007 

invoice.  So I think you get into a lot of factual 

issues, and if the Court is looking at this and 

going to make an advisory opinion, I think you have 

everything that you need to do that, to say here's 

the statute of limitations, here's when it runs, 

here's how it works.  I don't think you can apply 

that to the facts and say specifically this lien is 

or is not timely.  

So with that extremely long-winded 

explanation, I will sit down, your Honor. 
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THE COURT:  Okay.  Mr. Pereos?  

MR. PEREOS:  Thank you, your Honor.  On 

that later observation, my motions were intended to 

be generic versus fact-intensive, because I think 

there are certain threshold decisions that the 

Court has to make, which will then be applied to 

the facts of this particular case.  Having said 

that, the Court might want to think about whether 

or not a certification under Rule 54 might be in 

order in connection with those rulings.  Now, 

counsel submits that NRS 444.520 only gives an 

option to Waste Management to foreclose when it 

says this lien may be foreclosed.  We don't dispute 

that Waste Management does not have to foreclose 

the lien, but then how do you reconcile the 

decisions of the Nevada Supreme Court that say if 

you're going to pursue a remedy under NRS 108.239, 

the focus foreclosure statute of the mechanic's 

lien, you've got to comply with certain 

prerequisites.  

Now, counsel will argue and has argued 

that when the statute says that the lien may be 

foreclosed by the mechanic's lien laws, it only 

intended to incorporate this one statute, NRS 
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108.239, and nothing else.  Well, I would submit 

that there's nothing either in the legislative 

hearings or the statute that says that this lien 

may be foreclosed pursuant to NRS 108.239 -- or 

there's nothing contained in the statute of the 

legislative hearings that say this lien may be 

foreclosed pursuant to the mechanic's lien 

statutes, except for the requirements to comply 

with NRS 108.239.  One of the issues this Court's 

going to have to reconcile is, if Waste Management 

wants to afford itself the benefit of NRS 108.239, 

is it exempt from the Supreme Court's rulings that 

say before you can do NRS 108.239, you have to do 

certain things to get there, to foreclose, because 

it's a statutory remedy and must be strictly 

construed.  And that is in the case law we cited.  

Now, counsel tries to make a distinction 

between the argument of perfection of a lien, 

saying that all the other statutes leading up to 

NRS 108.239 and the mechanic's lien statutes are 

statutes that discuss perfecting the lien, but NRS 

444.520 has its own mechanism for perfection.  I 

will say it's a legitimate argument and it's a well 

thought-out argument, but I would ask the Court to 
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think about the argument of perfection as 

distinguished from the argument of timing in the 

limitations period, how long do you have.  And that 

leads to the next argument, which counsel says, 

"We're not saying that we have in perpetuity to 

foreclose the lien, because we're acknowledging 

that our remedy might be cut off after a certain 

period of time, but the lien still exists against 

the property."  So let's look at the burden if we 

accept counsel's proposition.  The Court makes a 

ruling and says, "Okay, I agree with counsel.  The 

lien exists against the property, but the remedy to 

foreclose the lien has a time limitation."  That's 

what it basically boils down to.  So now the 

Court's going to invite lawsuits to be filed to 

remove the lien where the remedy's expired, because 

how else are you going to get the lien off the 

property until that occurs.  I submit that if you 

want to accept counsel's proposition that the 

remedy's been expired, it would seem to me 

logically that the lien has expired, because they 

can't do anything with it.  If the lien is going to 

exist even though the remedy doesn't exist, that 

alone constitutes an involuntary encumbrance 
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against the property, and, in effect, they're still 

keeping an interest in real estate without any 

mechanism or vehicle to resolve a dispute with 

regard to the amount of the lien.  It goes back now 

to the constitutionality issue of due process.  It 

doesn't happen too often in our careers that we get 

to argue issues that literally is a first 

impression. 

THE COURT:  It never seems to happen to 

me. 

MR. PEREOS:  Because a lot of times as 

lawyers, we just simply get to be mechanics at 

times.  

These issues are going to have to be 

resolved in order for us to go to the next stage of 

this particular claim, and that's the legitimacy of 

these liens and whether or not there's legitimacy 

to the slander of title claim.  I'll be the first 

to acknowledge that depending upon the ruling of 

this court may impact the outcome of this lawsuit.  

Having said that, I don't share Waste Management's 

position that they have unchecked authority with 

regard to the recording of the lien, which appears 

to be the case, but they want it to be totally 
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unchecked and that the lien can exist in  

perpetuity.  Literally, they're saying "Well, our 

remedy is gone, but the lien can still exist."  

If I argue anymore, I'm just going to be 

repeating issues that the Court's already heard.  

So I'm going to sit down at this point. 

THE COURT:  All right.  Well, your 

briefing was very good and I'm not positive your 

oral arguments made too much difference, but I did 

appreciate hearing your words to consider this 

issue, because it is an issue of first impression.  

It is clearly one that is going to have to be 

sorted out carefully.  I am going to consider it 

and probably not rule on it until the status 

hearing that we have scheduled.  I would anticipate 

that I will be giving a decision then.  The 

invitation to certify my decision under Rule 54 is 

something you all should talk about and think about 

that, because Mr. Pereos just provided it.  I don't 

know your position, Mr. Wright.  So you may want to 

think about that in the next 30 days while you are 

still able to conduct some discovery, so you can 

keep moving forward. 

MR. WRIGHT:  Your Honor, if I can ask a 
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quick clarification.  You had indicated earlier 

that your ruling at the status conference may be 

oral. 

THE COURT:  Yes, it may be.  It just 

depends on how our trial schedule goes between now 

and then and whether or not we can get a written 

opinion out.  If it is oral, then whoever wins will 

be directed to prepare the written decision.  

Okay.  Thank you, counsel.  

Court's in recess.  

(End of proceedings.)

--oOo--
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STATE OF NEVADA   ) 
                 )  ss. 
COUNTY OF WASHOE  )

I, ROMONA McGINNIS, official reporter of 

the Second Judicial District Court of the State of 

Nevada, in and for the County of Washoe, do hereby 

certify: 

That as such reporter, I was present in 

Department No. 4 of the above court on Wednesday, 

May 7, 2014, at the hour of 9:00 a.m. of said day, 

and I then and there took verbatim stenotype notes 

of the proceedings had and testimony given therein 

upon the Status Conference in the case of WEST 

TAYLOR STREET, Plaintiff, versus WASTE MANAGEMENT 

OF NEVADA, INC., Defendant, Case No. CV12-02995.  

That the foregoing transcript, consisting of pages 

numbered 1 to 41, both inclusive, is a full, true 

and correct transcript of my said stenotype notes 

and is a full, true and correct statement of the 

proceedings had and testimony given upon the Status 

Conference in the above-entitled action to the best 

of my knowledge, skill and ability.

DATED:  At Reno, Nevada, this 27th day of 

January, 2018.
                                     

            ROMONA McGINNIS, CCR #269
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Gregory S. Gilbert (6310) 
Bryan L. Wright (10804) 
HOLLAND & HART LLP 
9555 Hillwood Drive, 2nd Floor 
Las Nevada 89134 
Tel: 669-4600 
Fax: 669-4650 

and 

Matthew B. Hippler (7015) 
HOLLAND & HART LLP 
5441 Keitzke Lane, 2nd Floor 
Reno, Nevada 89511 
Tel: (775) 327-3000 
Fax: (775) 786-6179 
mhippler@hollandhart.com 

Attorneysfor Defendants Waste Management 
o.fNevada, Inc. and Karen Gonzales 

SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF WASHOE 

WEST TAYLOR STREET, LLC, a limited CASE NO.: CV12-02995 
liability company, DEPT. NO.: 4 

Plaintiff, 

vs. 

\VASTE MANAGEyrENT OF NEVADA, DEFENDANTS' ANS\VER TO 
INC., KAREN GONZALEZ, and DOES 1 PLAINTIFF'S SECOND AMENDED 
lHROUGH 10, COMPLAINT 

Defendants Waste Management of Nevada, Inc. ("Waste Management") and Karen 

Gonzales, erroneously sued as "'Karen Gonzalez," (collectively, "Defendants"), by and through their 

counsel of record, Holland & Hart LLP, for their Answer to Plaintiff West Taylor Street, LLC's 

("Plaintiff') Second Amended Complaint ("SAC"), admit, deny, and state as follows: 

1. Defendants deny all allegations in the SAC not expressly admitted, denied, or 

otherwise responded to herein. 
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FIRST CLAIM FOR RELIEF 

2. Paragraph J of the First Claim for Relief does not contain any allegations to which a 

response from Defendants is necessary. To the extent such paragraph could be are construed to 

contain allegations against Defendants, Defendants deny said allegations. 

3. Answering the allegations contained in Paragraphs II, X and XI of the First Claim 

for Relief, Defendants deny each and every allegation contained therein. 

4. Answering the allegations contained in Paragraph III of the First Claim for Relief, 

upon information and belief, Defendants admit only that Plaintiff currently owns certain real 

property located in Reno, Nevada, bearing Washoe County Assessor's Parcel Number 011 17, 

upon which is situated a duplex with service addresses of 345 Taylor St. W, and 347 Taylor Sf. W. 

5. Answering the allegations contained in Paragraph IV of the First Claim for Relief, 

Defendants admit only that Defendant Waste Management of Nevada, Inc. ("Waste Management") 

recorded a Notice of Lien for Garbage Fees - Residential User, on or about February 23, 2012, as 

Document No. 4086834, for unpaid balance due for garbage services supplied to 347 Taylor St. W., 

Reno, Nevada; Waste Management recorded a Notice of Lien for Garbage Fees - Residential User, 

on or about November 26,2012, as Document No. 4177148, for unpaid balance due for garbage 

services supplied to 345 Taylor St. W., Reno, Nevada; and that Waste Management recorded a 

Notice of Lien for Garbage Fees - Residential User, on or about March 14,2014, as Document No. 

4334435, for unpaid balance due for garbage services supplied to 345 Taylor St. W., Reno, Nevada. 

Defendants deny the remaining contentions therein. 

6. Answering Paragraph V of the First Claim for Relief, Defendants are without 

knowledge or infoffi1ation sufficient to form a belief as to the truth of the allegations contained 

therein and therefore deny the same. 

7. Answering the allegations contained in Paragraph VI of the First Claim for Relief, 

Defendants admit only that Waste Management has provided Plaintiff with corroborative 

information supporting the liens, and that Waste Management has not expressly released those liens 

since they were recorded. Defendants deny the remaining contentions therein. 

8. Answering the allegations contained Paragraph VII of the First Claim for Relief, 

6983664 2 
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Defendants admit only that they sent a Notice of Intent to Lien to Plaintiff related to unpaid balance 

due for garbage services provided at 345 Taylor St. W., Reno, Nevada. Defendants deny the 

remaining contentions therein. 

9. Paragraphs VIn and IX of the First Claim for Relief call for a legal conclusion to 

which no response is required. If said paragraphs are construed to contain allegations against 

Defendants, Defendants deny said allegations. 

SECOND CLAIM FOR RELIEF 

10. Answering Paragraph I of the Second Claim for Relief, Defendants repeat and 

reallege each of the above responses to every Paragraphs within the First Claim for Relief as if fully 

set forth herein. 

11. Paragraphs II, III and IV of the Second Claim for Relief call for a legal conclusion, 

therefore no response is required. If said paragraphs are construed to contain allegations against 

Defendants, Defendants deny said allegations. 

THIRD CLAIM FOR RELIEF 

12. Answering Paragraph I of the Third Claim for Relief, Defendants repeat and reallege 

eaeh of the above responses to every Paragraphs within the First Claim for Relief as if fully set 

forth herein. 

13. Answering the allegations contained in Paragraphs II, III, IV, V and VI of the Third 

Claim for Relief, Defendants deny each and every allegation contained therein. 

AFFlR-"IA TIVE DEFE~SES 

As their separate affirmative defenses to Plaintiff's SAC, Defendants asserts the following: 

1. The SAC fails to state a claim against Defendants upon which relief can be granted. 

2. Plaintiff has failed to comply with obligations set forth in Chapter 30.130 of the 

Nevada Revised Statutes. 

3. Plaintiff's claims against Defendants fail for insufficient process. 

4. Plaintiff's claims against Defendants fail for insufficient service ofprocess. 

5. Plaintiffs claims are barred by the doctrines oflaches, waiver, and/or estoppel. 

6. Plaintiff's claims are barred by Plaintiff's unclean hands. 
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7. Plaintiff has failed to mitigate any damages and losses claimed to have been 

suffered, if any, by Plaintiff. 

8. Defendants are entitled to a setoff. 

9. Plaintiff has asserted its claims in bad faith, without reasonable investigation and for 

an improper purpose, thereby constituting an abuse of process. 

10. There is no basis for recovery of costs or attorneys' fees by Plaintiff from 

Defendants. 

11. Defendants have been required to retain the services of Holland & Hart LLP to 

defend against these claims and are entitled to an award of their reasonable attorneys' fees and 

costs. 

12. At the time of the filing of Defendants' Answer, all possible affirmative defenses 

may not have alleged inasmuch as insufficient facts and other relevant information may not have 

been available after reasonable inquiry, and therefore, Defendants reserve the right to amend this 

Answer to allege affirmative defenses if subsequent investigations warrants the same. 

WHEREFORE, Defendants pray for Judgment as follows: 

L That Plaintiff take nothing by virtue of its SAC on file herein, and that the same be 

dismissed with prejudice; 

2. For an award of reasonable attorneys' fees and costs of suit incurred in this action; 

3. For such other and further relief as the Court may deem just and proper. 

III 

III 

III 

III 

III 

III 

III 

III 

III 
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The undersigned affinns under NRS 239B.030 that the preceding does not contain the social 

security number of any person. 

DATED this 14th day of July, 2014. 

ory . Gilbert (6310) 
yan L. Wright (10804) 

9555 Hillwood Drive, 2nd Floor 
Las Vegas, Nevada 89134 

- and-

Matthew B. Hippler (7015) 
5441 Keitzke Lane, 2nd Floor 
Reno, Nevada 89511 

Attorneysf()r Defendants Waste ivianagement 
o{Nevada, Inc. and Karen Gonzales 

CERTIFICATE OF SERVICE 

Pursuant to Nev. R. Civ. P. 5(b), I certify that on the 14th day of July, 2014, 1 served a true 

and correct copy of the foregoing DEFENDANTS' ANSWER TO PLAINTIFF'S SECOND 

AMENDED COMPLAINT by depositing same in the United States mail, first class postage fully 

prepaid to the persons and addresses listed below: 

C. Nicholas Pereos Attorneys for Plaintiff ,WEST TAYLOR 
C. NICHOLAS PEREOS, LTD. STREET,LLC 
1610 Meadow Wood Lane, Ste. 202 
Reno, NV 89502 
Telephone: (775) 329-0678 
Facsimile: (775) 329-0678 
cpereos@att.net 

An Employee of HOLLAND & HART LLP 
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2645 
Gregory S. Gilbert (6310) 
Bryan L. Wright (10804) 
HOLLAND & HART LLP 
9555 Hillwood Drive, 2nd Floor 
Las Vegas, Nevada 89134 
Tel:  (702) 669-4600 
Fax:  (702) 669-4650 
gsgilbert@hollandhart.com 
blwright@hollandhart.com 
 
  - and - 
 

Matthew B. Hippler (7015) 
HOLLAND & HART LLP 
5441 Keitzke Lane, 2nd Floor 
Reno, Nevada 89511 
Tel:  (775) 327-3000 
Fax:  (775) 786-6179 
mhippler@hollandhart.com 
 
Attorneys for Defendants Waste Management 
of Nevada, Inc. and Karen Gonzales 
 
 
 

SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
 

IN AND FOR THE COUNTY OF WASHOE 

WEST TAYLOR STREET, LLC, a limited 
liability company, 
 
   Plaintiff, 
 
vs. 
 
WASTE MANAGEMENT OF NEVADA, 
INC., KAREN GONZALEZ, and DOES 1 
THROUGH 10,  
 
   Defendants. 
 

CASE NO.: CV12-02995 
DEPT. NO.: 4 
 
 
 
WASTE MANAGEMENT OF 
NEVADA, INC.’S OPPOSITION TO 
PLAINTIFF’S SECOND MOTION FOR 
PARTIAL SUMMARY JUDGMENT 

 

  

Defendant Waste Management of Nevada, Inc. (“Waste Management”), by and through its 

counsel of record, Holland & Hart LLP, hereby files its Opposition to the second Motion for Partial 

Summary Judgment (“Second Motion for Partial Summary Judgment”) filed by Plaintiff West 

Taylor Street, LLC (“Plaintiff”). 

 

F I L E D
Electronically

2014-09-25 02:21:58 PM
Joey Orduna Hastings

Clerk of the Court
Transaction # 4624288 : mfernand
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This Opposition is made and based upon the attached Memorandum of Points and 

Authorities, the concurrently filed Motion for Partial Reconsideration of the Court’s July 28, 2014 

Order, the pleadings and papers on file, and such oral and documentary evidence as may be 

presented at any hearing on this matter. 

DATED this 25th day of September, 2014. 
 

HOLLAND & HART LLP 
 
 
  /s/ Bryan L. Wright     
Gregory S. Gilbert (6310) 
Bryan L. Wright (10804) 
9555 Hillwood Drive, 2nd Floor 
Las Vegas, Nevada 89134 
 
- and - 
 

       Matthew B. Hippler (7015) 
5441 Keitzke Lane, 2nd Floor 
Reno, Nevada 89511 
 
Attorneys for Defendants Waste Management of 
Nevada, Inc. and Karen Gonzales 

 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. PLAINTIFF’S SECOND MOTION FOR PARTIAL SUMMARY JUDGMENT 
SHOULD BE DENIED AS PROCEDURALLY UNNECESSARY 

On July 28, 2014, the Court issued a detailed Order denying in part, and granting in part, 

Plaintiff’s first Motion for Partial Summary Judgment.  See Order (7/28/14).  Thereafter, on 

September 3, 2014, Plaintiff filed the subject Second Motion for Partial Summary Judgment. 

Confusingly, Plaintiff’s Second Motion for Partial Summary Judgment requests the Court to 

find in its favor on the first and second claims for relief contained in the Second Amended 

Complaint, despite acknowledging that those claims were already resolved in the Court’s July 28, 

2014 Order on the first Motion for Partial Summary Judgment.  See Second Motion for Partial 

Summary Judgment (9/3/2014) at 3:13-14 (“the order issued by this Court on July 28, 2014 disposes 

of the first and second claims for relief set forth in the SAC.”).  Further, as indicated in the 

Plaintiff’s Second Motion for Partial Summary Judgment, the three (3) separate liens Waste 
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Management filed against Plaintiff’s Property under NRS 444.520 have each already been released.  

See id. at 2:5; see also Amended Releases of Lien Claims, attached hereto as Exhibit 1.  Thus, 

Plaintiff is not requesting the Court to apply the July 28, 2014 Order to those liens (as such a request 

would be moot), but instead appears to request that the Court reaffirm the conclusions already 

reached in the July 28, 2014 Order.  Id. at 3.  Plaintiff’s request is procedurally unnecessary and 

duplicative, and should be denied accordingly. 

II. PLAINTIFF’S SECOND MOTION FOR PARTIAL SUMMARY JUDGMENT 
SHOULD BE DENIED FOR THE REASONS STATED IN THE CONCURRENTLY 
FILED MOTION FOR PARTIAL RECONSIDERATION 

Further, for the reasons set forth in the Waste Management’s concurrently filed Motion for 

Partial Reconsideration of the Court’s July 28, 2014 Order, which is incorporated herein by 

reference, Waste Management requests the Court deny Plaintiff’s Second Motion for Partial 

Summary Judgment, and further reconsider certain portions of the Court’s July 28, 2014 Order.  

Specifically, as detailed more fully in the Motion for Partial Reconsideration, Waste Management 

respectfully requests the Court to reconsider the following conclusions contained in the July 28, 

2014 Order: 

First, the Court determined that NRS 444.520 is ambiguous as to which portion(s) of 

Nevada’s statutory scheme relating to mechanic’s liens should be applied to garbage liens.  See 

Order (7/28/14) at 11.  The Court’s conclusion in this regard appears to have been primarily based 

upon the lack of a citation within NRS 444.520 to specific sections of NRS Chapter 108.  See id.  

Waste Management respectfully submits that notwithstanding this lack of specific citation, the clear 

and unambiguous language of NRS 444.520—which is similar if not identical to numerous other 

Nevada statutes stating how a statutory lien should be foreclosed—permissively incorporates only 

the “manner . . . provided for the foreclosure of mechanic’s liens.”  The Nevada Supreme Court has 

recognized that NRS 108.239 governs (i.e., “provide[s]”) the procedure (i.e., “manner”) for 

foreclosing a mechanic’s lien.  See Simmons Self–Storage Partners, LLC v. Rib Roof, Inc., 127 Nev. 

Adv. Op. 6, 247 P.3d 1107, 1109 (2011) (“NRS 108.239 governs actions to enforce a notice of 

mechanic’s lien”); Barney v. Mt. Rose Heating & Air Conditioning, 124 Nev. 821, 827, 192 P.3d 

730, 735 (2008) (same); NRS 108.239 (entitled “Action to enforce notice of lien”) (“A notice of lien 
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may be enforced by . . .”).  Thus, NRS 444.520’s permissive incorporation of the “manner . . . 

provided for the foreclosure of mechanic’s liens” clearly and unambiguously incorporates only NRS 

108.239 and the procedures thereunder. 

Second, the Court determined that given the above mentioned ambiguity, the Court could 

incorporate and impose upon garbage lien claimants any and all provisions of NRS Chapter 108 

governing mechanic’s liens, unless the provision is expressly contradicted by NRS 444.520.  See 

Order (7/28/14) at 9-15.  Waste Management respectfully submits that such an interpretation, 

however, impermissibly renders the Legislature’s chosen language meaningless.  For example, 

mandating that a garbage lien claimant record its lien within the 90 day deadline set forth in NRS 

108.226 (or otherwise lose its lien rights), renders the Legislature’s use of “may” in NRS 444.520 

superfluous and illusory.  The Legislature did not use “must”, “shall”, or any other language 

mandating the incorporation or application of any portion of the mechanic’s lien statutory scheme to 

garbage liens.  Thus, interpreting NRS 444.520 to “require” compliance with the mechanic’s lien 

statutes impermissibly contradicts and renders meaningless the language employed in that statute.  

See Karcher Firestopping v. Meadow Valley Constr., 125 Nev. 111, 113, 204 P.3d 1262, 1263 

(2009). 

Third, the Court determined that because NRS 444.520 does not expressly provide a specific 

procedure for customers or property owners to “dispute” the legitimacy of a garbage lien, due 

process requires provisions other than NRS 108.239 (specifically NRS 108.2275) to be incorporated 

into NRS 444.520.  See Order (7/28/14) at 15.  Based upon Plaintiff’s prior representations both at 

the time of and in the briefing on the Motion for Partial Summary Judgment that it was not raising 

due process issues at that time, Waste Management reserved its right but did not address the same in 

its Opposition.  See Opposition to Motion for Partial Summary Judgment (3/28/14) at 3 n.2.  

Because the Court thus did not have the benefit of either party’s briefing on that issue, Waste 

Management respectfully requests the Court to consider its arguments that due process does not 

require provisions other than NRS 108.239 be incorporated into NRS 444.520. 

As discussed in the Motion for Partial Reconsideration, property owners are never 

dispossessed of their property under NRS 444.520 without notice and an opportunity to be heard.  
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Further, property owners wishing to challenge the lien prior to foreclosure can do so in the exact 

same manner as Plaintiff has done here (i.e., by pursuing declaratory relief and/or slander of title 

claims).  Both of these available procedures provide the owner a meaningful opportunity to contest 

the validity of the liens, and thus both satisfy basic due process requirements.  See J.D. Constr. v. 

IBEX Int’l Group, 126 Nev. Adv. Op. 36, 240 P.3d 1033, 1040 (2010) (“Due process is satisfied by 

giving both parties ‘a meaningful opportunity to present their case.’”).  Indeed, Nevada’s 

mechanic’s lien statutory scheme existed for over 100 years prior to the enactment in 1995 of the 

expedited review procedure created by NRS 108.2275.  Prior to that time, owners were able to 

challenge mechanic’s liens through declaratory relief and/or slander of title claims.  There is simply 

no reason to suggest that due process requires anything different here with regard to garbage liens. 

Fourth, the Court determined that the requirement in NRS 108.226(1)(a) that a mechanic’s 

lien be recorded within 90 days of certain specified events applies to NRS 444.520, and requires a 

garbage lien claimant to record its lien within 90 days of a customer’s first “delinquency” in 

payment for services rendered.  See Order (7/28/14) at 16.  Waste Management respectfully submits 

that the word “delinquency” does not appear anywhere in NRS 108.226(1)(a), nor does the statute 

reference any act or omission by a property owner/customer as being a triggering event for that 90 

day deadline.  Further, Waste Management submits that imposing a requirement that a garbage lien 

be recorded within 90 days of a customer’s first delinquency in payment will only serve to increase 

the costs to all parties, while at the same time decreasing the opportunity for the parties to resolve 

legitimate disputes without the necessity of recording the lien.  Such an inflexible and unworkable 

result is contrary to public policy and the testimony before the Legislature when NRS 444.520 was 

enacted. 

Finally, the Court determined that once a garbage lien under NRS 444.520 is recorded, 

pursuant to NRS 11.190(4)(b), the lien claimant must institute foreclosure proceedings within two 

years of the date of recording.  See Order (7/28/14) at 17-18.  Plaintiff did not raise the issue of 

which limitation period under NRS 11.190 would apply to a garbage lien foreclosure action until its 

reply brief [see Reply in Support of Motion for Partial Summary Judgment (4/11/14) at 9], and thus 

Waste Management did not have an opportunity to address the same in its Opposition.  As detailed 
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in the Motion for Partial Reconsideration, Waste Management submits that the correct limitation 

period is three years under NRS 11.190(3)(a), because a statutory lien foreclosure action is one 

based “upon a liability created by statute, other than a penalty or forfeiture.” 

III. CONCLUSION 

Based upon the foregoing, and as more fully detailed in the concurrently filed Motion for 

Partial Reconsideration of the Court’s July 28, 2014 Order, Waste Management respectfully 

requests the Court to deny Plaintiff’s Second Motion for Partial Summary Judgment, and further to 

reconsider the above discussed portions of its July 27, 2014 Order denying in part, and granting in 

part, Plaintiff’s first Motion for Partial Summary Judgment. 

The undersigned does hereby affirm that the preceding document does not contain the social 

security number of any person. 

DATED this 25th day of September, 2014. 
 

HOLLAND & HART LLP 
 
 
  /s/ Bryan L. Wright     
Gregory S. Gilbert (6310) 
Bryan L. Wright (10804) 
9555 Hillwood Drive, 2nd Floor 
Las Vegas, Nevada 89134 
 
- and - 
 

       Matthew B. Hippler (7015) 
5441 Keitzke Lane, 2nd Floor 
Reno, Nevada 89511 
 
Attorneys for Defendants Waste Management 
of Nevada, Inc. and Karen Gonzales 
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CERTIFICATE OF SERVICE 

Pursuant to Nev. R. Civ. P. 5(b), I certify that on the 25th day of September, 2014, I served a 

true and correct copy of the foregoing WASTE MANAGEMENT OF NEVADA, INC.’S 

OPPOSITION TO PLAINTIFF’S SECOND MOTION FOR PARTIAL SUMMARY 

JUDGMENT by depositing same in the United States mail, first class postage fully prepaid to the 

persons and addresses listed below: 
 
C. Nicholas Pereos 
C. NICHOLAS PEREOS, LTD. 
1610 Meadow Wood Lane, Ste. 202 
Reno, NV 89502 
Telephone: (775) 329-0678 
Facsimile: (775) 329-0678 
cpereos@att.net 
 

Attorneys for Plaintiff ,WEST TAYLOR 
STREET, LLC 

 
 

  /s/    _____    
An Employee of HOLLAND & HART LLP 
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APPENDIX OF EXHIBITS 

 

EXHIBIT 1 Amended Releases of Lien Claims 

 



 
EXHIBIT 1 
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2014-09-25 02:21:58 PM
Joey Orduna Hastings

Clerk of the Court
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Requested By
WRSTE MANAGEMENT 
Washoe Counly RecDrder 
Lawrence R. Burlness - Recorder 
Fee: $17.00 RPTT: $0.00 

VIIASTE MANAOEMENT Page 1 of 1 

APN#011·266·17 

ACCT#010-74134 


When recorded mail to: 
Waste Management 
Attn: Kelly Scott 
100 Vassar St 
Reno, NV 89502 

kscott13@wm.com C\ {'{\.Q{\cteJ 
RELEASE OF LIEN CLAIM FOR 


RESIDENTIAL GARBAGE SERVICE FEES 


C, fV",-QrvX\'{\(.J DoL:\t· q;? 14YLf 
On November 26,2012, Waste Management of Nevada, Inc., or its affiliates (WM of Nevada, Inc.) doing 
business as Reno Disposal filed for record in the office of the County Recorder of Washoe County, 
Nevada a claim of lien for Garbage Service fees. Said claim of lien was duly recorded as Document No. 
4177148, Official Records of Washoe County, Nevada, upon the real property of, WEST TAYLOR 
STREET LLC, Acct#010-74134, commonly known as, 345 TAYLOR ST W, RENO, NV and more 
particularly described as follows: 

Washoe County Assessor's Parcel#011-266-17 

On August 8, 2014, Waste Management of Nevada Inc. does hereby release claim of lien and consents 
that the same be discharged of record. 

STATE OF NEVADA ) 
) SS. 

COUNTY OF WASHOE) 

On the 8h day of August 2014 personally appeared before me, a notary public, Lori 
Vanlaningham for Waste Management of Nevada Inc. who acknowledged that she executed 

this instrument. \~ 0:;''\ ~ ~+\
SC01l I 

NOlJ', '" f4",<Il" '1 j 1 \ j 
APP"'NOJ$11()I.Jl .~Z<~ \, '\ 

"'''''c 1"''''''00'.·>0",0) "" NOTARY PUBLIC 

KELLY scon 

http:APP"'NOJ$11()I.Jl
http:APP"'NOJ$11()I.Jl
mailto:kscott13@wm.com
mailto:kscott13@wm.com
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ACCT#010-74134 

When recorded mail to: 
Waste Management 
Attn: Kelly Scott 
100 Vassar St 
Reno, NV 89502 
kscott13@Wm.com 

RELEASE OF LIEN CLAIM FOR 
RESIDENTIAL GARBAGE SERVICE FEES 

On November 26,2012. Waste Management of Nevada, Inc., or its affiliates (WM of Nevada, Inc.) doing 
business as Reno Disposal filed for record in the office of the County Recorder of Washoe County, 
Nevada a claim of lien for Garbage Service fees. Said claim of lien was duly recorded as Document No. 
4177148, Official Records of Washoe County, Nevada. upon the real property of, WEST TAYLOR 
STREET LLC, Acct#010-74134, commonly known as, 345 TAYLOR STW, RENO, NV and more 
particularly described as follows: 

Washoe County Assessor's Parcel#011-266-17 

On August 8, 2014. the indebtedness evidences by said claim of lien was fully satisfied. In 
consideration for such payment. Waste Management of Nevada Inc. does hereby release claim of lien 
and consents that the same be discharged of record. 

STATE OF NEVADA ) 
) 5S. 

COUNTY OF WASHOE) 

On the 8h day of August 2014 personally appeared before me. a notary public, Lori 
Vanlaningham for Waste Management of Nevada Inc. who acknowledged that she executed 
this instrument. .~ I S '\ 

KEUY seol! '" \ 
~md;'f t»JJH11i:': SW(f:! ot N~.,*;.Ta " ." 

Al'pr NO 13 I Hi" " - . 
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KELLY SCOTT 
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DOC # 4381724 
08/08/2014 04:12:09 PH 
Requested BV_ 
WASTE MANAGEMENT 
Washoe County Recorder 
Lawrence R. Burtness - Recorder 
Fee: $17.00 RPTT: $0.00 

INA8TE MA....AA:lI ..M ..NT Page 1 of 1 

APN#011-266-17 Illllm~t~~~~llll\ IIIACCT#010-74134 

When recorded mail to: 
Waste Management 
Attn: Kelly Scott 
100 Vassar St 
Reno, NV 89502 
kscott13@wm.com GM-QfQ~J 

RELEASE OF LIEN CLAIM FOR 
RESIDENTIAL GARBAGE SERVICE FEES 

On March 14, 2014 , wage ~~n\:i~evBa~£, ~ts~~~s~~~f Nevada, Inc.} doing 
business as Reno Disposal filed for record in the office of the County Recorder of Washoe County, 
Nevada a claim of lien for Garbage Service fees. Said claim of lien was duly recorded as Document No. 
4334435, Official Records of Washoe County, Nevada, upon the real property of, WEST TAYLOR 
STREET LLC. Acct#010-74134. commonly known as, 345 TAYLOR STW, RENO, NV and more 
particularly described as follows: 

Washoe County Assessor's Parcel#011·266-17 

On August 8,2014, Waste Management of Nevada Inc. does hereby release claim of lien and consents 
that the same be discharged of record. 

STATE OF NEVADA ) 
) SS. 

COUNTY OF WASHOE) 

On the 8h day of August 2014 personally appeared before me, a notary public, Lori 
Vanlaningham for Waste Manageme.nt of Nevada Inc. ero.,CknOWled.ged that she executedw. 

this instrument. ~t- 1
~£nY seem n' '\ 
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APN#011-266-17 
ACCT#010-74134 

When recorded mail to: 
Waste Management 
AUn: Kelly Scott 
100 Vassar St 
Reno, NV 89502 
kscott13@wm.com 

RELEASE OF LIEN CLAIM FOR 

RESIDENTIAL GARBAGE SERVICE FEES 


On March 14,2014, Waste Management of Nevada, Inc .. or its affiliates (WM of Nevada, Inc.) dOing 
business as Reno Disposal filed for record in the office of the County Recorder of Washoe County, 
Nevada a claim of lien for Garbage Service fees. Said claim of Iten was duly recorded as Document No. 
4334435. Official Records of Washoe County. Nevada, upon the real property of, WEST TAYLOR 
STREET LLC, Acct#010-74134. commonly known as, 345 TAYLOR ST W. RENO, NVand more 
particularly described as follows: 

Washoe County Assessor's Parcel#011~266-17 

On August B, 2014. the indebtedness evidences by said claim of lien was fully satisfied. In 
consideration for such payment. Waste Management of Nevada Inc. does hereby release claim of lien 
and consents that the same be discharged of record. 

VADA, INC. 

STATE OF NEVADA ) 
) SS. 

COUNTY OF WASHOE) 

On the 8h day of August 2014 personally appeared before me, a notary public, Lori 
Vanlaningham for Waste Management of Nevada Inc. who acknowledged that she executed 

this instrument . 
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Waste Management 
Attn: Kelly Scott 
100 Vassar SI 
Reno, NV 89502 
kscott13@wm.com 

08/08/2014 04:12:09 PM 
Requested By
WASTE MANAGEMENT 
Washoe County Recorder 
Laurence R. Burtness - Recorder 
F.. : $17.00 RPTT: $0.00 
Page 1 of 1 

I1IIi.~i'~WrN;~'\':11 111 


RELEASE OF LIEN CLAIM FuR 

RESIDENTIAL GARBAGE SERVICE FEES 


C,~'f\(J\ \V\Cj D() 4 ll?J~ \ Y ~ 6 
On February 23, 2012 , Waste Management of Nevada, Inc., or its affiliates (WM of Nevada, Inc.) doing 
business as Reno Disposal filed for record in the office of the County Recorder of Washoe County, 
Nevada a claim of lien for Garbage Service fees. Said claim of lien was duly recorded as Document No. 
4086834, Official Records of Washoe County, Nevada, upon the real property of, WEST TAYLOR 
STREET LLC, Acct#010·74135, commonly known as, 347 TAYLOR ST W, RENO, NV and more 
particularly described as follows: 

Washoe County Assessor's Parcel#011-266-17 

On August 8, 2014.Waste Management of Nevada Inc. does hereby release claim of lien and consents 
that the same be discharged of record. 

STATE OF NEVADA ) 
) S8. 

COUNTY OF WASHOE) 

On the 8h day of August 2014 personally appeared before me, a notary public, Lori 
Vanlaningham for Waste Management of Nevada Inc. who acknowledged that she executed 
this Instrument f?D:---":':':":'"---..... 

mailto:kscott13@wm.com
mailto:kscott13@wm.com


DOC I 4381446 


WASTE MANAOIIMIDNT 

08/08/2014 09:54:32 R" 
Requested By ..
WASTE I1RHAGE1'\EHT 
Washoe County Recorder 
Laurence R. Burtness - Recorde~ 
Fee: $17.00 RPTT: $0.00 
Page 1 of 1 

APN#011-266-17 
ACCT#010-74135 11\\IJ!2r.j~t~~t~lf:l\ \\\ 
When recorded mail to: 
Waste Management 
Attn: Kelly Scott 
100 Vassar St 
Reno, NV 89502 
kscotl13@wm.com 

RELEASE OF LIEN CLAIM FOR 
RESIDENTIAL GARBAGE SERVICE FEES 

On February 23.2012. Waste Management of Nevada, Inc.. or its affiliates (WM of Nevada, Inc.) dOing 
business as Reno Disposal filed for record in the office of the County Recorder of Washoe County. 
Nevada a claim of lien for Garbage Service fees. Said claim of lien was duly recorded as Document No. 
4086834. Official Records of Washoe County, Nevada, upon the real property of. WEST TAYLOR 
STREET LLC. Acct#010-74135, commonly known as, 347 TAYLOR ST W, RENO, NV and more 
particularly described as follows: 

Washoe County Assessor's Parcel#011 ..266-17 

On August 8, 2014, the indebtedness evidences by said claim of lien was fully satisfied. In 
consideration for such payment, Waste Management of Nevada Inc. does hereby release claim of lien 
and consents that the same be discharged of record. 

STATE OF NEVADA } 
) 55. 

COUNTY OF WASHOE) 

On the Bh day of August 2014 personally appeared before me. a notary public, Lori 
Vanlaningham for was. te Management of Nevada Inc. who aCknoW.I~d.that S..he executed 
this instrument. 
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2645 
Gregory S. Gilbert (6310) 
Bryan L. Wright (10804) 
HOLLAND & HART LLP 
9555 Hillwood Drive, 2nd Floor 
Las Vegas, Nevada 89134 
Tel:  (702) 669-4600 
Fax:  (702) 669-4650 
gsgilbert@hollandhart.com 
blwright@hollandhart.com 
 
  - and - 
 

Matthew B. Hippler (7015) 
HOLLAND & HART LLP 
5441 Keitzke Lane, 2nd Floor 
Reno, Nevada 89511 
Tel:  (775) 327-3000 
Fax:  (775) 786-6179 
mhippler@hollandhart.com 
 
Attorneys for Defendants Waste Management 
of Nevada, Inc. and Karen Gonzales 
 
 
 

SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
 

IN AND FOR THE COUNTY OF WASHOE 

WEST TAYLOR STREET, LLC, a limited 
liability company, 
 
   Plaintiff, 
 
vs. 
 
WASTE MANAGEMENT OF NEVADA, 
INC., KAREN GONZALEZ, and DOES 1 
THROUGH 10,  
 
   Defendants. 
 

CASE NO.: CV12-02995 
DEPT. NO.: 4 
 
 
 
WASTE MANAGEMENT OF 
NEVADA, INC.’S MOTION FOR PARTIAL 
RECONSIDERATION OF THE COURT’S 
JULY 28, 2014 ORDER 

  

Defendant Waste Management of Nevada, Inc. (“Waste Management”), by and through its 

counsel of record, Holland & Hart LLP, hereby files this Motion for Partial Reconsideration of the 

Court’s July 28, 2014 Order (the “Order”). 

This Motion for Partial Reconsideration is made and based upon WDCR 12(8), DCR 13(7), 

the attached Memorandum of Points and Authorities, the concurrently filed Motion for Leave to File 

F I L E D
Electronically

2014-09-26 08:34:05 AM
Joey Orduna Hastings

Clerk of the Court
Transaction # 4625134 : melwood
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Motion for Partial Reconsideration, the pleadings and papers on file, the Declaration of Bryan L. 

Wright, Esq. attached hereto as Exhibit 1, and such oral and documentary evidence as may be 

presented at any hearing on this matter. 

DATED this 25th day of September, 2014. 
 

HOLLAND & HART LLP 
 
 
  /s/ Bryan L. Wright     
Gregory S. Gilbert (6310) 
Bryan L. Wright (10804) 
9555 Hillwood Drive, 2nd Floor 
Las Vegas, Nevada 89134 
 
- and - 
 

       Matthew B. Hippler (7015) 
5441 Keitzke Lane, 2nd Floor 
Reno, Nevada 89511 
 
Attorneys for Defendants Waste Management of 
Nevada, Inc. and Karen Gonzales 

 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

On July 28, 2014, the Court issued a detailed Order denying in part, and granting in part, 

Plaintiff’s Motion for Partial Summary Judgment.  Waste Management requests the Court to 

reconsider the following specific rulings made in that Order. 

First, the Court determined that NRS 444.520 is ambiguous as to which portion(s) of 

Nevada’s statutory scheme relating to mechanic’s liens should be applied to statutory garbage liens.  

See Order (7/28/14) at 11. 

Second, the Court determined that given the above mentioned ambiguity, the Court could 

incorporate and impose upon garbage lien claimants any and all provisions of NRS Chapter 108 

governing mechanic’s liens, unless the provision is expressly contradicted by NRS 444.520.  Id. at 

9-15. 

Third, the Court determined that because NRS 444.520 does not expressly provide a specific 

procedure for customers/property owners to “dispute” the legitimacy of a garbage lien, due process 
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requires provisions other than NRS 108.239 to be incorporated into NRS 444.520.  Id. at 15. 

Fourth, the Court determined that the requirement in NRS 108.226(1)(a) that a mechanic’s 

lien be recorded within 90 days of certain specified events applies to NRS 444.520, and requires a 

garbage lien claimant to record its lien within 90 days of a customer’s first “delinquency” in 

payment for services rendered.  Id. at 16. 

Fifth, the Court determined that once a garbage lien under NRS 444.520 is recorded, 

pursuant to NRS 11.190(4)(b), the lien claimant must institute foreclosure proceedings within two 

years of the date of recording.  See id. at 17-18. 

As discussed further below, Waste Management respectfully submits that the Court may 

have overlooked or misapprehended certain material issues or may have otherwise erroneously 

reached the above conclusions.  Therefore, Waste Management requests the Court to reconsider 

those determinations as provided for herein. 

II. BRIEF PROCEDURAL HISTORY 

On March 11, 2014, Plaintiff moved for a declaration from the Court that Waste 

Management “must comply with the mechanic’s lien laws in connection with the recording of a lien 

for delinquency of garbage services and the collection of that lien.”  See Plaintiff’s Motion for 

Partial Summary Judgment (3/11/14).  Waste Management filed its Opposition to Plaintiff’s Motion 

for Partial Summary Judgment on March 28, 2014, to which Plaintiff filed a Reply on April 11, 

2014. 

Following oral arguments held on May 7, 2014, the Court issued its Order on July 28, 2014.  

Relevant hereto, the Court made the following findings: 

 “[T]he language [in NRS 444.520] permitting the application of the mechanic’s lien 
foreclosure process is clear; however, there is ambiguity as to which portions of the 
mechanic’s lien statutes may be applied since the specific sections are not listed in 
the language of the statute.”  See Order (7/28/14) at 11:22-25; 

 “[N]o portion of NRS 444.520 is rendered superfluous if the statute is interpreted to 
state that the garbage lien may apply the mechanic’s liens statutes that addresses 
procedural requirements not already governed by NRS 444.520.”  Id. at 14:4-6 
(emphasis in original); 

 “[S]ince NRS 444.520 does not provide an opportunity to be heard if the property 
owner disputes the lien, but it does incorporate the mechanic’s lien statutes, a 
constitutional interpretation of NRS 444.520 would incorporate more provisions of 
NRS Chapter 108 than just NRS 108.245 [sic].”  Id. at 15:2-5; 
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 “The Court does not find the permissive application of multiple mechanic’s lien 
statutes to be absurd, as it is the only manner of interpretation that preserves the 
customer’s ability to dispute a lien.”  Id. at 15:9-11; 

 “After considering the legislative history, legislative intent, and analogous statutory 
provisions of NRS Chapter 108, the Court finds the [sic] NRS 444.520 incorporates 
the mechanic’s lien statutes to the extent that NRS 444.520 is silent on a procedure.”  
Id. at 15:11-14; 

 “The clear language of NRS 108.226 provides Waste Management with the 
opportunity to supply notice to its customers within 90 days after each billing cycle 
becomes delinquent.”  Id. at 16:7-8; 

  “[I]mposing the 90 day requirement may encourage the garbage company to send 
out a ‘notice of lien’ sooner or to impose a shorter billing cycle.”  Id. at 16:12-14; 

 “NRS 108.226 applies to the garbage lien statutes because it was incorporated in 
NRS 444.520, and it does not conflict with existing statutory language in the garbage 
lien enacting statute.”  Id. at 16:16-18; 

 “[U]nder NRS 11.190, an [sic] ‘[a]n action upon a statute for a penalty or forfeiture 
where the action is given to a person’ must be brought within two years except when 
the statute imposing it prescribes a different limitation.”  Id. at 17:21-18:2; and 

 “[T]he two year statute of limitations applies to Waste Management’s ability to 
foreclose [its garbage lien], which protects the homeowner from the revival of a lien 
several years after it was imposed.”  Id. at 18:4-6. 

III. LEGAL STANDARD 

Nevada law permits a party to seek reconsideration of a court’s decision.  See WDCR 12(8); 

DCR 13(7); see also Masonry & Tile Contractors Ass’n of S. Nev. v. Jolley, Urga & Wirth, Ltd., 

113 Nev. 737, 741, 941 P.2d 486, 489 (1997); Moore v. City of Las Vegas, 92 Nev. 402, 405, 551 

P.2d 244, 246 (1976).  Indeed, a court has the inherent authority to reconsider, amend, modify, or 

vacate its prior orders.  See Trail v. Faretto, 91 Nev. 401, 403, 536 P.2d 1026, 1027 (1975); see also 

Harvey’s Wagon Wheel v. MacSween, 96 Nev. 215, 217, 606 P.2d. 1095 (1980) (“Reconsideration 

of motions is proper if the district judge to whom the first motion was made consents to a 

rehearing.”); Gibbs v. Giles, 96 Nev. 243, 245, 607 P.2d 118, 119 (1980) (“[u]nless and until an 

order is appealed the district court retains jurisdiction to reconsider the matter.”).  Among other 

grounds, reconsideration of a previously decided issue is appropriate where: (a) “the decision is 

clearly erroneous” [Masonry and Tile Contractors, 113 Nev. at 741, 941 P.2d at 489]; (b) 

“substantially different evidence is subsequently introduced” [id.]; (c) “the court has overlooked or 

misapprehended a material matter” [In the matter of Dunleavy, 104 Nev. 784, 786, 769 P.2d 1271, 

1272 (1989) (applying NRAP 40(c)(2)]; or (d) “in such other circumstances as will promote 



 

7141295 - 5 -  

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 
H

O
L

L
A

N
D

 &
 H

A
R

T
 L

L
P

 
95

55
 H

ill
w

oo
d 

D
ri

ve
, 2

nd
 F

lo
or

 
L

as
 V

eg
as

, N
V

 8
91

34
 

P
ho

ne
:  

(7
02

) 
66

9-
46

00
 ♦

 F
ax

: (
70

2)
 6

69
-4

65
0 

substantial justice.”  Id. 

IV. LEGAL ARGUMENT 

A. THE CLEAR AND UNAMBIGUOUS LANGUAGE OF NRS 444.520 PERMISSIVELY 
INCORPORATES ONLY THE “MANNER . . . FOR THE FORECLOSURE OF MECHANIC’S 
LIENS” 

In its Opposition to Plaintiff’s Motion for Partial Summary Judgment, Waste Management 

argued that pursuant to the express language of NRS 444.520, only the “manner . . . provided for the 

foreclosure of mechanic’s liens” is permissively incorporated into that statute.  See NRS 444.520(3) 

(emphasis added).  The “manner . . . provided for the foreclosure of mechanic’s liens” is contained 

in NRS 108.239.  See Simmons Self–Storage Partners, LLC v. Rib Roof, Inc., 127 Nev. Adv. Op. 6, 

247 P.3d 1107, 1109 (2011) (“NRS 108.239 governs actions to enforce a notice of mechanic’s 

lien”); Barney v. Mt. Rose Heating & Air Conditioning, 124 Nev. 821, 827, 192 P.3d 730, 735 

(2008) (same); NRS 108.239 (entitled “Action to enforce notice of lien”) (“A notice of lien may be 

enforced by . . .”); see also Coast Hotels and Casinos, Inc. v. Nev. State Labor Comm’n, 117 Nev. 

835, 841-42, 34 P.3d 546, 551 (2001) (“The title of a statute may be considered in determining 

legislative intent.”).  Accordingly, given the plain language of NRS 444.520, Waste Management 

argued only NRS 108.239, and no other provision of Nevada’s statutory scheme relating to 

mechanic’s liens, “may” be applied to garbage liens. 

In at least two statements in the Order, the Court seemingly agreed with the propriety of 

Waste Management’s interpretation.  See e.g., Order (7/28/14) at 11:22-23 (“the language [in NRS 

444.520] permitting the application of the mechanic’s lien foreclosure process is clear”); id. at 14:1-

3 (“Waste Management’s interpretation that NRS 108.239 may be applied to govern the foreclosure 

process for a garbage lien gives proper consideration for each word and phrase in NRS 444.520”).  

Notwithstanding, the Court found that “there is ambiguity [in NRS 444.520] as to which portions of 

the mechanic’s lien statutes may be applied since the specific sections are not listed in the language 

of the statute.”  See id. at 11:23-25 (emphasis added).  Waste Management respectfully disagrees. 

The Court is correct that that “the specific sections [of NRS Chapter 108 providing for the 

foreclosure of mechanic’s liens] are not listed in the language of [NRS 444.520].”  Nonetheless,  as 

noted above, the Nevada Supreme Court has confirmed that NRS 108.239 governs (i.e., 
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“provide[s]”) the procedure (i.e., “manner”) for foreclosing a mechanic’s lien.  See Simmons Self–

Storage, 127 Nev. Adv. Op. 6, 247 P.3d at 1109; Barney, 124 Nev. at 827, 192 P.3d at 735; see also 

NRS 108.239.  Conversely, the Court has also confirmed that NRS 108.226—which includes the 90 

day deadline to record a mechanic’s lien—contains procedural requirements for perfecting a 

mechanic’s lien.  See Schofield v. Copeland Lumber Yards, Inc., 101 Nev. 83, 84, 692 P.2d 519, 

519-20 (1985) (discussing the fact that “[t]he statutory directives for perfection of a materialman’s 

lien” contained in NRS 108.226 “were followed in all particulars except” those required under NRS 

108.226(4)(d)); see also NRS 108.226 (entitled “Perfection of lien”) (“To perfect a lien, a lien 

claimant must . . .”).  Thus, irrespective of the failure of NRS 444.520 to specifically cite “NRS 

108.239” (i.e., the failure to state that “[t]he [garbage] lien may be foreclosed in the same manner as 

provided for the foreclosure of mechanics’ liens under NRS 108.239”), the Legislature’s intent can 

easily be derived from the plain language actually used.  See State v. Lucero, 127 Nev. Adv. Op. 7, 

249 P.3d 1226, 1228 (2011) (legislative intent is first ascertained from the statute’s plain language 

and meaning). 

Moreover, the lack of a specific citation to “NRS 108.239” within the text of NRS 444.520 

should not be considered surprising, nor should it be used to cast doubt upon or call into question 

the Legislature’s intent.  In this regard, the relevant language used in NRS 444.520, enacted in 2005, 

is taken directly from prior Nevada statutes.  For example, NRS 318.197, enacted in 1959, currently 

provides in relevant part: 

Upon compliance with subsection 9 and until paid, all rates, tolls or charges [of a 
general improvement district] constitute a perpetual lien on and against the property 
served. A perpetual lien is prior and superior to all liens, claims and titles other than 
liens of general taxes and special assessments and is not subject to extinguishment by 
the sale of any property on account of nonpayment of any liens, claims and titles 
including the liens of general taxes and special assessments. A perpetual lien must be 
foreclosed in the same manner as provided by the laws of the State of Nevada for 
the foreclosure of mechanics' liens. Before any lien is foreclosed, the board shall 
hold a hearing thereon after providing notice thereof by publication and by registered 
or certified first-class mail, postage prepaid, addressed to the last known owner at his 
or her last known address according to the records of the district and the real property 
assessment roll in the county in which the property is located.  

NRS 318.197(2) (emphasis added); see also NRS 318.197(9) (providing identical perfection 

requirements as expressly required to perfect a garbage lien under NRS 444.520).  Similarly, NRS 



 

7141295 - 7 -  

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 
H

O
L

L
A

N
D

 &
 H

A
R

T
 L

L
P

 
95

55
 H

ill
w

oo
d 

D
ri

ve
, 2

nd
 F

lo
or

 
L

as
 V

eg
as

, N
V

 8
91

34
 

P
ho

ne
:  

(7
02

) 
66

9-
46

00
 ♦

 F
ax

: (
70

2)
 6

69
-4

65
0 

244A.549, enacted in 1977, currently provides as follows: 

1. Until paid, all [waste water or sewage] service charges of the county or the State 
charged to any person owning or occupying real property in the county constitute a 
perpetual lien against the property served, superior to all liens, claims and titles other 
than liens for general taxes and special assessments. This lien is not extinguished by 
the sale of any property on account of nonpayment of any other lien, claim or title, 
including liens for general taxes and special assessments. 

2. A lien for unpaid service charges may be foreclosed in the same manner as 
provided for the foreclosure of mechanics’ liens. Before any such lien is 
foreclosed the board shall hold a hearing on the lien after notice thereof by registered 
or certified first-class mail, postage prepaid, addressed to the last known owner at his 
or her last known address according to the records of the county in which the 
property is located.  (Emphasis added) 

In fact, it is apparently common for the Nevada Legislature to provide, without reference to 

any specific statute, that other statutory liens “may be foreclosed in the same manner as provided for 

the foreclosure” for different types of liens.1  It does not appear that any of these similar examples 

have been declared ambiguous, or interpreted to incorporate anything more than the “manner . . . 

provided for the foreclosure” of the other specified types of liens.  Moreover, other jurisdictions that 

have interpreted similar statutes have expressly refused to adopt portions of the mechanic’s lien 

statutes other than the “manner provided for the foreclosure” of such liens.  See e.g., Skyland Metro. 

Dist. v. Mountain W. Enter., LLC, 184 P.3d 106 (Colo.App. 2007) (determining that similarly 

                                                 
1 See e.g., NRS 104.4504 (following the “dishonor of a documentary draft . . . the presenting bank 
has a lien upon the goods or their proceeds, which may be foreclosed in the same manner as an 
unpaid seller’s lien.”) (emphasis added); NRS 108.665(1) (“A lien for charges owed to a hospital 
may be foreclosed by a suit in the district court in the same manner as an action for foreclosure of 
any other lien.”) (emphasis added); NRS 108.870 (providing for the “foreclosure upon a lien for 
money owed to the Department of Health and Human Services as a result of the payment of benefits 
for Medicaid by action in the district court in the same manner as for foreclosure of any other lien.”) 
(emphasis added); NRS 244.335(7) (“Any license tax levied . . . constitutes a lien upon the real and 
personal property of the business upon which the tax was levied until the tax is paid.  . . . The lien 
must be enforced . . . [b]y an action for foreclosure against the property in the same manner as an 
action for foreclosure of any other lien.”) (emphasis added); NRS 268.095(7) (“Any license tax 
levied under . . . this section constitutes a lien upon the real and personal property of the business 
upon which the tax was levied until the tax is paid.  . . . The lien must be enforced . . . [b]y an action 
for foreclosure against the property in the same manner as an action for foreclosure of any other 
lien”) (emphasis added); NRS 612.680(4) (“The lien hereby created may be foreclosed by a suit in 
the district court in the manner provided by law for the foreclosure of other liens on real or personal 
property.”) (emphasis added); see also NRS 562.050 (“All liens provided for in this chapter must be 
foreclosed in the manner provided by chapter 104 of NRS”) (emphasis added). 
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worded Colorado statute,2 which allowed liens for water and sanitation user fees to be foreclosed in 

the same manner as mechanics’ liens, did not also adopt notice of intent to lien required to perfect a 

statutory lien). 

Based upon the plain language of NRS 108.239 and NRS 108.226, the titles the Legislature 

has given each of them, and Nevada precedent interpreting those statutes, the only reasonable 

interpretation of NRS 444.520’s statement that “[t]he [garbage] lien may be foreclosed in the same 

manner as provided for the foreclosure of mechanics’ liens,” is that NRS 108.239, and only NRS 

108.239, “may” apply to such garbage liens.  See Building & Constr. Trades Council of N. Nev. v. 

State Pub. Works Bd., 108 Nev. 605, 610, 836 P.2d 633, 636 (1992) (“When a statute is susceptible 

to [only] one natural or honest construction, that alone is the construction that can be given.”).  

Accordingly, Waste Management respectfully requests the Court to reconsider its determination that 

NRS 444.520 is ambiguous, as well as its conclusion based thereon on that “NRS 108.226 applies to 

the garbage lien statutes because it was incorporated in NRS 444.520.”  See Order (7/28/14) at 

16:16-17. 

B. INTERPRETING NRS 444.520 TO INCORPORATE MORE THAN NRS 108.239 
RENDERS THE LEGISLATURE’S CHOSEN LANGUAGE MEANINGLESS 

In reaching the conclusion that provisions of the mechanic’s lien statutory scheme beyond 

NRS 108.239 were intended to be incorporated into NRS 444.520, the Court determined that “no 

portion of NRS 444.520 is rendered superfluous if the statute [NRS 444.520] is interpreted to state 

that the garbage lien may apply the mechanic’s liens statutes that addresses procedural requirements 

not already governed by NRS 444.520.”  Id. at 14:4-6 (emphasis omitted).  As set forth above, the 

clear language of NRS 444.520 incorporates only the “manner . . . provided for the foreclosure of 

mechanic’s liens,” rather than the “procedural requirements” for the same.  Thus, incorporation of 

those “procedural requirements,” such as the 90 day deadline set forth in NRS 108.226(1)(a), would 

be contrary to the legislative intent in enacting NRS 444.520, as elucidated by the plain language of 

                                                 
2 Id. at 116 (“Under the Act, until paid, a special district’s fees ‘constitute a perpetual lien on and 
against the property served, and any such lien may be foreclosed in the same manner as provided by 
the laws of this state for the foreclosure of mechanics’ liens.”) (quoting Section 32–1–1001(1)(j)(I), 
C.R.S.2006 ) (emphasis added). 
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the statute.  See Lucero, 127 Nev. Adv. Op. 7, 249 P.3d at 1228 (legislative intent is first ascertained 

from the statute’s plain language and meaning). 

Additionally, as detailed below, interpreting NRS 444.520 to incorporate more than the 

manner for foreclosing a mechanic’s lien under NRS 108.239 would impermissibly render the 

Legislature’s chosen language superfluous.  Paramount Ins. v. Rayson & Smitley, 86 Nev. 644, 649, 

472 P.2d 530, 533 (1970) (“no part of a statute should be rendered nugatory, nor any language 

turned to mere surplusage, if such consequences can be properly avoided.”) (internal quotation 

marks and citation omitted); Karcher Firestopping v. Meadow Valley Constr., 125 Nev. 111, 113, 

204 P.3d 1262, 1263 (2009) (“This court generally avoids statutory interpretation that renders 

language meaningless or superfluous.”). 

1. “Imposing” the “Requirements” of NRS 108.226 Renders the 
Legislature’s Use of “May” Superfluous and Illusory 

The only reference contained in NRS 444.520 to the mechanic’s lien statutes provides that 

garbage liens recorded under that statute “may be foreclosed in the same manner as provided for the 

foreclosure of mechanics’ liens.”  (Emphasis added).  As stated by this Court, “‘may’ is to be 

construed as permissive, unless the clear intent of the legislature is to the contrary.”  See Order at 

11:20-22 (citing Sengbusch v. Fuller, 103 Nev. 580, 582 (1987)); see also id. at 12:3-5 (“the Court 

finds that standing alone the legislative history of NRS 444.520 provides little guidance as to the 

application of the mechanic’s lien statutes.”).  Nonetheless, the Court’s Order “impos[es] the 90 day 

requirement” [id. at 16:12-13] found in NRS 108.226(1)(a), when it held that “NRS 108.226 

governs how far back in time Waste Management is able to notice and record a garbage lien.”  Id. at 

16:18-19. 

However, “imposing the 90 day requirement” found in NRS 108.226 would ignore the 

permissive, rather than mandatory, language used by the Legislature in NRS 444.520.  See NRS 

0.025 (“‘May’ confers a right, privilege or power . . . ‘Must’ expresses a requirement . . . ‘Shall’ 

imposes a duty to act.”).  The Legislature did not use “must”, “shall”, or any other language 

mandating the incorporation or application of any portion of the mechanic’s lien statutory scheme 

(NRS 108.226 or otherwise) with reference to garbage liens.  Instead, NRS 444.520 simply provides 
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that the manner provided for foreclosing a mechanic’s lien “may” be used to foreclose upon a 

garbage lien.  Had the Legislature intended to “require” garbage lien claimants to perfect or 

foreclose upon their liens in a specific manner it could have, as it has done in other similar statutes,3 

so provided.  See Order at 10:3-5 (“‘[I]t is not the business of this court to fill in alleged legislative 

omissions based on conjecture as to what the legislature would or should have done.’”) (quoting 

McKay, 103 Nev. 490, 492 (1987)).  Thus, interpreting NRS 444.520 to “require” compliance with 

the mechanic’s lien statutes impermissibly contradicts and renders meaningless the language 

employed in that statute.  Karcher Firestopping, 125 Nev. at 113, 204 P.3d at 1263.  Therefore, 

such an interpretation should be rejected.  Id. 

2. Imposing the Requirements of NRS 108.226 Negates NRS 444.520(2)’s 
Provision that a Perpetual Lien is “Constitute[d]” when the Fee or 
Charge is “Levied” 

Interpreting NRS 444.520 to require compliance with NRS 108.226 in order to establish a 

garbage lien contradicts additional express language of NRS 444.520(2), which provides that 

“[u]ntil paid, any fee or charge levied pursuant to subsection 1 constitutes a perpetual lien against 

the property served[.]”  (Emphasis added).  The plain meaning of this language provides that once 

an authorized fee or charge is “levied”, such fee or charge immediately “constitutes a perpetual 

lien” “until paid.”  As discussed further below, a garbage lien claimant looking at NRS 444.520 has 

no notice that failure to act within 90 days of a customer’s “delinquency in payment” destroys that 

perpetual lien.  In fact, imposing such a requirement negates the plain language of NRS 444.520 that 

the perpetual lien is “constitute[d]” at the time the fee or charge was “levied”.  Because statutes 

should be interpreted so as to avoid negating language used therein [see Paramount Ins., 86 Nev. at 

649, 472 P.2d at 533], such an interpretation should be avoided here. 

                                                 
3 Cf. NRS 318.197(2) (A perpetual lien [of a general improvement district ] must be foreclosed in 
the same manner as provided by the laws of the State of Nevada for the foreclosure of mechanics’ 
liens) (emphasis added); NRS 244.335(7) (“The lien [for license tax levies] must be enforced . . . 
[b]y an action for foreclosure against the property in the same manner as an action for foreclosure of 
any other lien.”) (emphasis added); NRS 268.095(7) (“The lien [for license tax levies] must be 
enforced . . . [b]y an action for foreclosure against the property in the same manner as an action for 
foreclosure of any other lien.”) (emphasis added); NRS 562.050 (“All liens provided for in this 
chapter must be foreclosed in the manner provided by chapter 104 of NRS”) (emphasis added). 
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C. DUE PROCESS DOES NOT REQUIRE PROVISIONS OTHER THAN NRS 108.239 BE 
INCORPORATED INTO NRS 444.520 

In the Order, the Court noted that “NRS 444.520 does not address the procedures for a 

hearing or dispute should the customer assert that her account is not delinquent[.]”  Id. at 14:12-14.  

According to the Court, the failure of NRS 444.520 to expressly address such a situation makes 

NRS 444.520 constitutionally invalid, unless the statute is interpreted to incorporate NRS 108.2275, 

which provides a procedure for challenging frivolous or excessive mechanic’s liens.  See id. at 15:2-

5 (“since NRS 444.520 does not provide an opportunity to be heard if the property owner disputes 

the lien, but it does incorporate the mechanic’s lien statutes, a constitutional interpretation of NRS 

444.520 would incorporate more provisions of NRS Chapter 108 than just NRS 108.245 [sic]4.”); 

see also id. at 15:9-11 (“The Court does not find the permissive application of multiple mechanic’s 

lien statutes to be absurd, as it is the only manner of interpretation that preserves the customer’s 

ability to dispute a lien.”) (emphasis added).  Waste Management requests the Court to reconsider 

this determination, because, as set forth below, NRS 444.520, as drafted, does not violate a property 

owner’s due process rights. 

1. Owners are Never Dispossessed of the Property Without Notice and an 
Opportunity to be Heard 

“Due process is satisfied by giving both parties ‘a meaningful opportunity to present their 

case.’”  See J.D. Constr. v. IBEX Int’l Group, 126 Nev. Adv. Op. 36, 240 P.3d 1033, 1040 (2010) 

(quoting Mathews v. Eldridge, 424 U.S. 319, 349, 96 S.Ct. 893 (1976)).  Further, in determining 

whether a particular procedure satisfies due process, the Court should consider: 

[f]irst, the private interest that will be affected by the official action; second, the risk 
of an erroneous deprivation of such interest through the procedures used, and the 
probable value, if any, of additional or substitute procedural safeguards; and finally, 
the Government's interest, including the function involved and the fiscal and 
administrative burdens that the additional or substitute procedural requirement would 
entail. 

Id. (quoting Matthews, 424 U.S. at 335). 

                                                 
4 This appears to have been a typographical error, and should instead cite NRS 108.239. 
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With regard to foreclosure, as detailed above, NRS 444.520 expressly provides that garbage 

liens established thereunder “may be foreclosed in the same manner as provided for the foreclosure 

of mechanic’s liens.”  NRS 444.520(3).  The “manner . . . provided for the foreclosure of 

mechanic’s liens,” contained in NRS 108.239, expressly requires: 

 A judicial foreclosure process [NRS 108.239(1)]; 

 Detailed notices, including the recording of a lis pendens [NRS 108.239(2)]; 

 The opportunity for all persons holding conflicting interests to join or intervene in 

the action [NRS 108.239(3) & (4)]; 

 The judicial declaration of the parties’ respective rights after an opportunity to be 

heard [NRS 108.239(7)]; 

 Preferential trial settings where requested [NRS 108.239(8)]; 

 Sale of the property if the lien(s) is/are validated [NRS 108.239(10)]; 

 The proceeds of the sale must be used to satisfy the lien(s) (and costs of the sale), 

with all excess proceeds to go to the property owner [NRS 108.239(11)]. 

The foregoing safeguards clearly provide the property owner a “meaningful opportunity” to 

dispute and question the legitimacy of a garbage lien.  Moreover, until such a foreclosure action is 

actually conducted, the owner is never dispossessed of, or prohibited from using, its property.  

Given the foregoing, it is apparent that NRS 444.520 satisfies due process without interpreting the 

statute to incorporate more than the manner provided for the foreclosure of a mechanic’s lien under 

NRS 108.239. 

2. Owners Can Dispute the Validity of the Garbage Lien Prior to Foreclosure in 
the Exact Same Manner as Plaintiff Has Done Here 

The Nevada Supreme Court has recognized that the recoding of a mechanic’s lien constitutes 

a “taking” to which constitutional due process protections apply.  See J.D. Constr., 126 Nev. Adv. 

Op. 36, 240 P.3d at 1040 (“A mechanic’s lien is a ‘taking’ in that the property owner is deprived of 

a significant property interest[.]”).  Importantly, however, the Court has also recognized that such a 

taking “is nonetheless of relatively minor effect [because] [t]he mechanics’ lien . . .  does not 

deprive the owner of the interim possession or use of the liened property[.]”  Id. at 1041 (quoting 
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with approval Connolly Dev., Inc. v. Sp. Ct. of Merced Cty., 553 P.2d 637, 652-53 (Cal. 1976)). 

In the Order, this Court correctly pointed out that NRS 444.520 does not expressly “address 

the procedures for a hearing or dispute should the customer assert that her account is not 

delinquent[.]”  See Order (7/28/14) at 14:12-14.  Notwithstanding this lack of an express pre-

foreclosure dispute resolution mechanism, applying the process set forth in NRS 108.2275 for 

permissible expedited review of a disputed mechanic’s lien [see discussion infra] to garbage liens is 

not “the only manner of interpretation [of NRS 444.520] that preserves the customer’s ability to 

dispute a lien.”  See Order at 15:9-11.  In this regard, a property owner always has the opportunity 

to dispute the legitimacy of a garbage lien through a judicial proceeding similar to what Plaintiff has 

implemented here; an action for declaratory relief and/or slander of title challenging the basis for 

and validity of the existing garbage lien.  See e.g., Rowland v. Lepire, 99 Nev. 308, 662 P.2d 1332 

(1983) (homeowner filed slander of title action against contractor following recordation of 

mechanic’s lien); Caughlin Ranch Homeowners Ass’n v. Caughlin Club, 109 Nev. 264, 849 P.2d 

310 (1993) (property owner brought declaratory relief and slander of title claims challenging  

propriety of common interest community assessment and resulting lien).  Alternatively, the property 

owner can satisfy the lien and institute an action (likely in small claims court given the relatively 

nominal amount of such liens)5 to recoup such payment if the lien was indeed wrongful.  Any of 

those actions would provide the customer the “meaningful opportunity to present their case” as they 

would have in a foreclosure action under NRS 108.239, thus also satisfying due process.  Mathews, 

424 U.S. at 349; see also Burleigh v. State Bar of Nev., 98 Nev. 140, 145, 643 P.2d 1201, 1204 

(1982) (“due process is flexible and calls for such procedural protections as the particular situation 

demands.”) (internal quotations omitted).  Consequently, NRS 444.520 is constitutionally valid 

without imposing the expedited review procedure created for mechanic’s liens under NRS 

108.2275.  Therefore, NRS 444.520 should be interpreted and applied pursuant to its plain language, 

                                                 
5 The Court will recall that, for instance, Plaintiff initiated this action challenging Waste 
Management’s February 23, 2012 lien in the amount of $489.47.  See Complaint (12/3/12); see also 
Waste Management’s Opposition to Plaintiff’s Motion for Partial Summary Judgment (3/28/14), Ex. 
6 (the February 23, 2012 Notice of Lien for Garbage Fees – Residential User). 
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without resort to incorporating more than the “manner . . . provided for the foreclosure of 

mechanic’s liens” under NRS 108.239. 

3. Nevada’s Mechanic’s Lien Statutory Scheme Existed for Over 100 Years 
Without the Expedited Review Procedure Created by NRS 108.2275; There is 
No Constitutional Reason to Require Such Expedited Procedure Apply to 
Garbage Liens Where the Legislature Did Not Expressly Provide for the Same 

NRS 108.2275 permits “[t]he debtor of the lien claimant or a party in interest in the property 

subject to” a mechanic’s lien to bring a motion seeking an order to show cause why a mechanic’s 

lien should not be expunged as frivolous or excessive.  See NRS 108.2275(1).  If the Court 

determines a hearing is warranted on such motion, the hearing must be commenced “within not less 

than 15 days or more than 30 days after the court issues the order for a hearing.”  NRS 108.2275(3); 

see also J.D. Constr., 126 Nev. Adv. Op. 36, 240 P.3d at 1042 (“While any hearing must be 

initiated within that time frame, the statute [NRS 108.2275] does not require the district court to 

resolve the matter within that time frame.”).  Following such a hearing, the Court must determine 

whether the lien is (i) frivolous and made without reasonable cause, (ii) excessive, or (iii) neither 

frivolous nor excessive.  NRS 108.2275(6).  The procedure outlined in NRS 108.2275 is permissive, 

rather than mandatory.  See NRS 108.2275(1) (“The debtor of the lien claimant or a party in interest 

in the property subject to the notice of lien . . . may apply . . .”).  Further, any proceedings 

conducted under NRS 108.2275 “do not affect any other rights and remedies otherwise available to 

the parties.”  NRS 108.2275(7). 

To be clear, statutory mechanic’s liens have been recognized in Nevada since at least 1875.  

See e.g., Hunter v. Truckee Lodge No. 14, I.O.O.F., 14 Nev. 24, 1879 WL 3454, *2 (1879) (“This is 

an action under the mechanics’ lien law of 1875 (Stat. 1875, p. 122)”).  NRS 108.2275 and the 

expedited review procedures provided therein, however, were not added to Nevada law until 1995.  

See 1995 Senate Bill 434, as enrolled in Chapter 471 of the 1995 Statutes of Nevada, at page 1505-

10, attached hereto as Exhibit 2; see also Order (7/28/14) at 9 (noting this procedure was first added 

in 1995).6  Prior to that time, property owners s disputing the validity of a mechanic’s lien raised 

                                                 
6 The Court’s Order references both “Senate Bill 401” and “A.B. 343” as the enacting bill for NRS 
108.2275.  These references appear to be in error, as 1995 Senate Bill 401 revised portions of 

...(cont'd) 
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such claims through declaratory relief and/or slander of title causes of action.  See e.g., Rowland, 99 

Nev. 308, 662 P.2d 1332.  Indeed, the testimony before the Legislature in 1995 expressly 

recognized that already existing avenue of relief.7  Nonetheless, proponents of the Bill testified that 

the addition of what would later become NRS 108.2275 was warranted “because it provides a 

means to get liens off houses in an expeditious fashion.” Minutes of the Senate Committee on 

Judiciary on June 6, 1995, attached hereto as Exhibit 6, at 12 (Senator Adler) (emphasis added); see 

also Minutes of the Senate Committee on Judiciary on May 30, 1995, attached hereto as Exhibit 7, 

at 15 (“Senator Adler voiced approval of the provision to remove frivolous liens because that will 

enable the close of escrow in a timely manner.”). 

Given the above, it is apparent that NRS 108.2275 was not added in 1995 to remedy 100 

years of perceived inability for an owner to otherwise challenge a mechanic’s lien; it was added to 

expedite resolution of such liens where possible.8  Notably, however, despite the many forms of 

statutory liens existing under our laws [see e.g., Footnote 1 supra] it does not appear that the 

Legislature has ever deemed it appropriate to enact similar statutes permitting other liens to be 

addressed on an expedited basis.  Neither Plaintiff’s due process arguments nor the text or history of 

                                                 
(cont'd) 

Nevada’s gaming regulations, whereas 1995 Assembly Bill 343 amended the law relating to the sale 
of subdivided lands.  See Legislative Counsel Bureau’s Summary of Legislation for the 1995 
Legislative Session at pp. 155 and 180-81, excerpts of which are attached hereto as Exhibit 3. 
7 See e.g., Minutes of the Senate Committee on Judiciary on May 23, 1995, attached hereto as 
Exhibit 4, at 8 (Harold Jacobsen, “There already exists a remedy to this problem [for frivolous or 
excessive liens], he told, the ability to sue for wrongful clouding of title.”); Minutes of the Senate 
Subcommittee on Judiciary on May 25, 1995, attached hereto as Exhibit 5, at 5 (“Mr. Bennett 
asserted the goal is to find another device to address conflicts between the contractor and the 
subcontractors, rather than involving ‘innocent third parties’ (the home buyers)  The discussion of 
concerns continued, with Mr. [Sid] Perzy pointing out the device exists, and Mr. [Harold] Jacobsen 
explaining that invalid liens can be addressed through a lawsuit for clouding title.”). 
8 The Court correctly noted in the Order that “the legislative history pertaining to NRS 108.2275 
specifically states that the legislature designed the procedures for contesting a mechanic’s lien with 
the preservation of due process rights in mind.” See Order at 15:5-7.  To be clear, however, that 
discussion centered around “the defendant’s due process rights” and whether the expedited review 
violated such rights by providing insufficient “time to answer or gather witnesses or evidence.”  See 
Exhibit 5 at 9.  As a result of the concerns for the due process rights of lien claimants, rather than 
property owners, the timeframe within which the court was required to hold its hearing was 
enlarged to be “not less than 10 days, or more than 20 days.”  Id.  That period was subsequently 
enlarged again to the current period of “not less than 15 days, or more than 30 days.” See NRS 
108.2275(3). 
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NRS 444.520 support applying such expedited proceedings with respect to garbage liens. 

D. THE 90 DAY DEADLINE TO RECORD A MECHANIC’S LIEN UNDER NRS 108.226 IS 
NOT TRIGGERED BY A “DELINQUENCY” IN PAYMENT 

In the event the Court concludes that a garbage lien under NRS 444.520 must be perfected 

within the 90 day period provided under NRS 108.226, Waste Management respectfully requests the 

Court to reconsider its determination as to the triggering event for such deadline.  Specifically, in the 

Order the Court held that “[t]he clear language of NRS 108.226 provides Waste Management with 

the opportunity to supply notice to its customers within 90 days after each billing cycle becomes 

delinquent.”  Order (7/28/14) at 16:7-8.  The exact language of NRS 108.226(1)(a), which contains 

the 90 day deadline, however, provides that a mechanic’s lien claimant must record the notice of 

lien, 

[w]ithin 90 days after the date on which the latest of the following occurs: (1) The 
completion of the work of improvement; (2) The last delivery of material or 
furnishing of equipment by the lien claimant for the work of improvement; or (3) 
The last performance of work by the lien claimant for the work of improvement. 

NRS 108.226(1)(a) (emphasis added).  The word “delinquency” does not appear anywhere in NRS 

108.226(1)(a), nor does the statute reference any act or omission by a property owner/customer as 

being a triggering event.  See id.  Instead, each of the triggering events relates to the date 

work/materials/equipment were last provided to the construction project (by the lien claimant or 

otherwise).  Thus, respectfully, utilization of the date of the “delinquency” is neither supported by 

the language of NRS 108.226(1)(a), nor any reasonable inferences drawn therefrom. 

In the Order, the Court suggested that “imposing” the 90 day requirement in NRS 

108.226(1)(a) based upon the first delinquency in payment “may encourage the garbage company to 

send out a ‘notice of lien’ sooner or to impose a shorter billing cycle.”  See Order at 16:12-14.  

Respectfully, however, imposing such a requirement would only serve to increase the costs to all 

parties, while at the same time decreasing the opportunity for the parties to resolve legitimate 

disputes without the necessity of recording the lien.  For example, in the case of Waste 

Management, in 2012, if it was required to go forward with recording a lien following non-payment, 

Waste Management assessed service charges to the account in the amount of $64.00.  See e.g., 
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Waste Management’s Opposition to Plaintiff’s Motion for Partial Summary Judgment (3/28/14), Ex. 

3 (Invoices for Account 010-74135) at WM000263; see also id., Ex. 6 (Lien for Account No. 010-

74135) (reflecting recording fee).  Thus, if a customer missed a single $36.06 quarterly charge—the 

rate applicable to Plaintiff’s Account No. 010-74135 at the time of the February 2012 lien—and the 

service provider was required to race to the County Recorder’s office to comply with the above 90 

day deadline, the amount of the customer’s “delinquency” would nearly triple as a matter of course. 

Further, because of the extremely short duration, the service provider would be penalized if 

it attempted to work with the customer prior to recording the garbage lien.  As the Court noted, the 

testimony before the Legislature when it enacted NRS 444.520 was that “[c]ustomers receive about 

six requests for payment before they receive an intent to lien notice.”  See Order at 13:4-5 (quoting 

Senate Committee on Government Affairs, Committee Analysis of A.B. 354, at 11 (April 6, 2005)).  

Requiring the garbage lien to be recorded within 90 days of the first delinquency in payment would 

all but eviscerate any opportunity for the service provider to issue the customer even one-third of 

the same number of requests for payment before it was required to record the lien (or be forever 

barred from doing so).  Neither the express language of NRS 444.520 nor NRS 108.226(1)(a) 

expressly call for the imposition of such an inflexible and unworkable system.  Waste Management 

therefore requests that in the event the Court concludes NRS 108.226(1)(a) must be complied with 

in the context of garbage liens, that the Court—consistent with the express language of NRS 

108.226(1)(a)—tie the 90 day deadline to the date on which the service provider last provides 

garbage removal services to the property. 

E. THE COURT SHOULD APPLY A THREE YEAR LIMITATIONS PERIOD TO STATUTORY 
GARBAGE LIENS 

As set forth above, the Court also concluded that a “two year statute of limitations applies to 

Waste Management’s ability to foreclose [its garbage lien.]”  See Order at 18:4-5.  In reaching this 

conclusion, the Court relied upon NRS 11.190(4)(b), which provides as follows: 

Except as otherwise provided in NRS 40.4639, 125B.050 and 217.007, actions other 
than those for the recovery of real property, unless further limited by specific statute, 
may only be commenced as follows: 

. . . 
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4.  Within 2 years: 

. . . 

 (b) An action upon a statute for a penalty or forfeiture, where the action is given to 
a person or the State, or both, except when the statute imposing it prescribes a 
different limitation.  (Emphasis added). 

Waste Management respectfully submits that the statutory garbage lien created under NRS 444.520 

is neither a “penalty” nor a “forfeiture” as those terms have been interpreted in Nevada, and 

therefore an action to foreclose upon such a lien does not fall within the ambit of NRS 11.190(4)(b). 

First, according to the Nevada Supreme Court, “[f]or statute-of-limitations purposes,” a 

“penalty” under NRS 11.190(4)(b) is “a ‘punishment for an offence against the public . . . not 

incident to the redress of a private wrong.’  In other words, the term ‘penalty’ generally is construed 

to mean something other than damages or pecuniary loss.”  Torrealba v. Kesmetis, 124 Nev. 95, 

104, 178 P.3d 716, 723 (2008) (concluding that negligence per se claim brought under NRS 240.150 

was an “action upon a liability created by statute, other than a penalty or forfeiture”— subject to a 

three year limitations period under NRS 11.90(3)(a)—because the liability “would not exist but for 

the statute”, but the action sought redress of a private wrong and thus did not qualify as an action 

“for a penalty”).  Because the foreclosure of a garbage lien does not seek to “punish” a public 

offense, but instead seeks “redress of a private wrong” (i.e., non-payment for services rendered), 

such an action cannot be deemed “[a]n action upon a statute for a penalty” under NRS 11.190(4)(b). 

Similarly, an action to foreclose upon a statutory lien does not result in a “forfeiture.”  To 

the contrary, in Long v. Towne, 98 Nev. 11, 639 P.2d 528 (1982), the Nevada Supreme Court 

expressly held that lien foreclosure sales conducted in compliance with applicable statutory 

procedures are not forfeitures.  Id. at 14, 639 P.2d at 530.  There, the plaintiffs filed suit seeking to 

set aside a non-judicial foreclosure sale, conducted under NRS 107.080, foreclosing upon a lien for 

delinquent common-interest community assessments.  Among other arguments raised on appeal, the 

plaintiffs claimed the foreclosure sale constituted a forfeiture.  The Court, however, rejected the 

argument, noting that: 

the lien foreclosure sale was conducted under authority of the CC&Rs and in 
compliance with NRS 107.080. The [Plaintiffs] had actual notice of the sale and 
received the excess of the sale price over the amount of the Association’s lien and 
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costs. There simply was no forfeiture in this case. 

Id.; see also id. (“this court [has previously] implied that a lien foreclosure sale conducted in 

accordance with NRS 107.080 is an equitable alternative to forfeiture”) (citation omitted). 

The rationale for holding that statutory lien foreclosure sales under NRS 107.080 are not 

forfeitures applies with equal force to those conducted under NRS 108.239—which provides the 

manner for the foreclosure of mechanic’s liens.  Specifically, like foreclosure actions under NRS 

107.080, NRS 108.239 dictates that any portion of the foreclosure proceeds exceeding the amount 

of the lien and the applicable costs of conducting the sale, “must be paid over to the owner of the 

property.”  See NRS 108.239(11).  As quoted above, Long concluded that the remuneration of such 

excess proceeds to the property owner was sufficient to distinguish a statutory foreclosure sale from 

a forfeiture action.  Long, 98 Nev. at 14, 639 P.2d at 530; see also BLACK’S LAW DICTIONARY 722 

(9th ed.2009) (defining “forfeiture” as the “divestiture of property without compensation”) 

(emphasis added).  Therefore, actions seeking to foreclose garbage liens under NRS 444.520 are not 

properly characterized as actions upon a statute for a forfeiture, and the two year limitation period 

under NRS 11.190(4)(b) should not be applied. 

Instead, such actions are subject to the three year limitation period under NRS 11.190(3)(a), 

which applies to “action[s] upon a liability created by statute, other than a penalty or forfeiture.”  In 

this regard, both the Nevada Supreme Court and the Office of the Attorney General—in an opinion 

relied upon by Plaintiff in its Reply brief9—have recognized that actions to enforce statutory tax 

liens are subject to three year limitation periods.  See e.g., State Tax Comm’n v.  Cord, 81 Nev. 403, 

410 n.1, 404 P.2d 422, 426 n.1 (1965) (“We are satisfied that NRS 11.190(3) applies to tax 

liabilities.”); Attorney General Opinion No. 91 (August 10, 1951) (stating predecessor statute to 

NRS 11.190(3) “was held to establish a limitation period beyond which delinquent taxes could not 

be collected.”).  Moreover, when Plaintiff first raised the issue of the what limitation period would 

be applicable under NRS 11.190, Plaintiff seemingly agreed that NRS 11.190(3), as opposed to 

                                                 
9 See Plaintiff’s Reply in Support of Motion for Partial Summary Judgment (4/11/14) at 8:22-24 
(“the Attorney General has concluded that there is a time limitation on the property taxes for three 
years under NRS 11.190.  See AGO Opinion 91 (August 10, 1951).”). 
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NRS 11.190(4), would be the applicable limitation period if NRS 108.233 did not apply (which this 

Court has already ruled does not).  See Plaintiff’s Reply in Support of Motion for Partial Summary 

Judgment (4/11/14) at 9:14-16 (“There is nothing to indicate that the garbage lien was intended to 

last beyond the limitations of NRS 11.080(3) [sic], to wit, the Statute of Limitations.”). 

Because an action to foreclose upon a statutory garbage lien is neither an action for a 

“penalty,” nor an action for a “forfeiture,” Waste Management respectfully requests the Court 

reconsider the portion of its Order concluding that the two year limitation period under NRS 

11.190(4)(b) applies to such actions, and instead confirm that NRS 11.190(3)(a)’s three year 

limitation period is applicable. 

V. CONCLUSION 

Based upon the foregoing, Waste Management respectfully requests the Court to reconsider 

the above discussed portions of its July 28, 2014 Order denying in part, and granting in part, 

Plaintiff’s Motion for Partial Summary Judgment. 

The undersigned does hereby affirm that the preceding document does not contain the social 

security number of any person. 

DATED this 25th day of September, 2014. 
 

HOLLAND & HART LLP 
 
 
  /s/ Bryan L. Wright     
Gregory S. Gilbert (6310) 
Bryan L. Wright (10804) 
9555 Hillwood Drive, 2nd Floor 
Las Vegas, Nevada 89134 
 
- and - 
 

       Matthew B. Hippler (7015) 
5441 Keitzke Lane, 2nd Floor 
Reno, Nevada 89511 
 
Attorneys for Defendants Waste Management 
of Nevada, Inc. and Karen Gonzales 
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APPENDIX OF EXHIBITS 

 

EXHIBIT 1 Declaration of Bryan L. Wright, Esq. 

EXHIBIT 2 1995 Senate Bill 434, as Enrolled in Chapter 471 of the 1995 Statutes 

of Nevada, at Page 1505-10 

EXHIBIT 3 Legislative Counsel Bureau’s Summary of Legislation for the 1995 

Legislative Session at Pp. 155 and 180-81 

EXHIBIT 4 Excerpts from the Minutes of the Senate Committee on Judiciary on 

May 23, 1995 

EXHIBIT 5 Minutes of the Senate Subcommittee on Judiciary on May 25, 1995 

EXHIBIT 6 Excerpts from the Minutes of the Senate Committee on Judiciary on 

June 6, 1995 

EXHIBIT 7 Excerpts from the Minutes of the Senate Committee on Judiciary on 

May 30, 1995 
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Joey Orduna Hastings

Clerk of the Court
Transaction # 4625134 : melwood
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1520 
Gregory S. Gilbert (6310) 
Bryan L. Wright (10804) 
HOLLAND & HART LLP 
9555 Hillwood Drive, 2nd Floor 
Las Vegas, Nevada 89134 
Tel: (702) 669-4600 
Fax: (702) 669-4650 
gsgil bert@hollandhart.com 
blwright!a'{hollandhart.com 

- and-

Matthew B. Hippler (7015) 
HOLLAND & HART LLP 
5441 Keitzke Lane, 2nd Floor 
Reno, Nevada 89511 
Tel: (775) 327-3000 
Fax: (775) 786-6179 
mhi1212ler@hollandhart.com 

Attorneys for Defendants Waste Management 
ofNevada, Inc. and Karen Gonzales 

SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF WASHOE 

WEST TAYLOR STREET, LLC, a limited CASE NO.: CV12-02995 
liability company, DEPT. NO.: 4 

Plaintiff, 
DECLARATION OF BRYAN L. WRIGHT, 

vs. ESQ. IN SUPPORT OF WASTE 
MANAGEMENT OF NEVADA, INC.'S 

WASTE MANAGEMENT OF NEV ADA, MOTION FOR PARTIAL 
INC., KAREN GONZALEZ, and DOES I RECONSIDERA TION OF THE COURT'S 
THROUGH 10, JULY 27, 2014 ORDER 

Defendants. 

I, Bryan L. Wright, Esq., declare as follow: 

1. I am over the age of eighteen years, and have personal knowledge of the matters 

stated herein, except as to those matters stated upon information and belief, and as to those matters, 

I believe them to be true. If called as a witness, I would be competent to testify as to the matters 

stated in this Declaration. 
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2. I am an attorney with the law firm of Holland & Hart LLP, counsel of record for 

Defendant Waste Management of Nevada, Inc. ("Waste Management") in the above matter. I make 

this Declaration in support of Waste Management's Motion for Partial Reconsideration of the 

Court's July 27,2014 Order (the "Motion for Partial Reconsideration"). 

3. A true and correct copy of 1995 Senate Bill 434, as enrolled in Chapter 471 of the 

1995 Statutes of Nevada, at page 1505-10, as obtained from the Nevada Legislative Counsel 

Bureau, is attached to the Motion for Partial Reconsideration as Exhibit 2. 

4. True and correct copies of pages 155 and 180-81 of the Legislative Counsel 

Bureau's Summary of Legislation for the 1995 Legislative Session, are attached to the Motion for 

Partial Reconsideration as Exhibit 3. 

5. True and correct copies of excerpts from the Minutes of the Senate Committee on 

Judiciary on May 23, 1995, as obtained from the Nevada Legislative Counsel Bureau, are attached 

to the Motion for Partial Reconsideration as Exhibit 4. 

6. A true and correct copy of the Minutes of the Senate Subcommittee on Judiciary on 

May 25, 1995, as obtained from the Nevada Legislative Counsel Bureau, is attached to the Motion 

for Partial Reconsideration as Exhibit 5. 

7. True and correct copies of excerpts from the Minutes of the Senate Committee on 

Judiciary on June 6, 1995, as obtained from the Nevada Legislative Counsel Bureau, are attached to 

the Motion for Partial Reconsideration as Exhibit 6. 

8. True and correct copies of excerpts from the Minutes of the Senate Committee on 

Judiciary on May 30, 1995, as obtained from the Nevada Legislative Counsel Bureau, are attached 

to the Motion for Partial Reconsideration as Exhibit 7. 

I declare under penalty of peIjury under the law of the State of Nevada, that the foregoing is 

true and correct. 
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13 

16 

28 
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