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MARIO P. LOVATO, ESQ. 
Nevada Bar No. 7427 
LOVATO LAW FIRM, P.C. 
7465 W. Lake Mead Blvd. Ste. 100 
Las Vegas, Nevada 89128 
TEL: (702) 979-9047 
mpl@lovatolaw.com 
Attorney for Plaintiff 
JSJBD Corp dba Blue Dog’s Pub 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

JSJBD CORP, d/b/a Blue Dog’s Pub,  ) 
a Nevada corporation,    ) Case No. 
      ) Dept. No. 
                     Blue Dog’s,   ) 
      ) 
v.      ) 
      ) 
TROPICANA INVESTMENTS, LLC, a )  BUSINESS COURT REQUESTED 
California limited liability company,  ) 
      ) Exempt from arbitration: 
                      Defendant.   ) Declaratory & Injunctive Relief 
___________________________________ ) 

COMPLAINT 

 Plaintiff JSJBD Corp, d/b/a Blue Dog’s Pub (“Blue Dog’s”), a Nevada corporation, as and 

for causes of action against Tropicana Investments Tropicana Investments, LLC, a California 

limited liability company, alleges as follows: 

PARTIES AND JURISDICTION 

 1. Plaintiff JSJBD CORP (“Blue Dog’s” or “JSJBD”) is a Nevada corporation doing 

business in Clark County, Nevada. 

 2. JSJBD was formed on March 8, 2007.  Its Director is Bruce Eisman.  Its Treasurer 

is Bruno Mark.  Its Secretary is Jeffrey Vincent.  Its President is Stuart Vincent. 

 3. JSJBD was formerly an entity named J.S.J., LLC that filed Articles of Conversion 

under NRS 92A.205 with the Nevada Secretary of State on March 6, 2014, naming JSJBD Corp 

as the resulting entity.  

A-18-785311-B
Department 11

Case Number: A-18-785311-B

Electronically Filed
11/30/2018 2:49 PM
Steven D. Grierson
CLERK OF THE COURT
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 4. JSJBD does business as Blue Dog’s Pub (“Blue Dog’s”), and owns and operates a 

tavern in Suites 27, 28, and 29 (“Subject Premises”) in a shopping center called Tropicana Plaza. 

 5. Blue Dog’s is the successor-in-interest and current tenant under the 1996 Lease, 

and subsequent Amendments / Addenda thereto, entered into on July 9, 1996 for the subject 

premises. 

 6. Tropicana Investments, LLC (“Tropicana Investments”) is a California limited 

liability company doing business in Clark County, Nevada.   

 7. Tropicana Investments owns the commercial shopping center commonly referred 

to as Tropicana Plaza located at 3430 East Tropicana Avenue, Las Vegas, Nevada, 89121. 

 8. Tropicana Investments is the successor-in-interest and current under the 1996 

Lease, and subsequent Amendments / Addenda thereto, entered into on July 9, 1996 for the subject 

premises. 

 9. Jurisdiction & Business Court.  The facts and circumstances and contracts set 

forth herein occurred in Clark County in the State of Nevada, thereby granting this Court 

jurisdiction over the parties and causes of action; and relates to the purchase and sale of commercial 

real estate and the option rights bargained for in regard to such purchase and sale of commercial 

real estate and further lease documents referencing the same, and would benefit from enhanced 

case management. 

GENERAL ALLEGATIONS 

 10. The Lease had a durational term of approximately five years, ending on August 31, 

2001, with an option to renew the lease prior to its expiration for an additional five years. 

 11. Such option agreement was drafted and entered into at or about the same time as 

the Lease, refers directly to the “lease,” and is part of the same agreement as the Lease. 

 12.  The rent for the option term was set “at a market rate and terms as agreed by 

Landlord and Tenant.” 
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 13. The Lease was a binding contract and lease, which intentionally left an open and 

ascertainable rental price term for the option period. 

 14. The Lease obligated the Landlord “at his sole cost and expense, [to] keep and 

maintain in good repair, (excluding painting) of [sic] exterior wall and roof . . . .” 

 15.  The Lease contained provisions regarding “common facilities,” including that 

“tenant shall be given an accounting of expenses . . . .” 

 16. In 2001, the tenant and the landlord entered into an Amendment that changed the 

Commencement date in the Lease to September 1, 2001 and changed the Expiration Date to August 

31, 2006, and further stated that, “All of the terms, covenants, provisions, and agreements to the 

lease not conflicting with this Amendment shall remain in full force and effect.” 

 17. In 2006, the tenant and the landlord entered into an Addendum that changed the 

Commencement date in the Lease to September 1, 2006 and changed the Expiration Date to August 

31, 2011, and further stated that, “all of the terms, covenants, provisions, and agreements to the 

lease not conflicting with this Amendment [sic] shall remain in full force and effect.” 

 18. Further, the Addendum confirmed that tenant possessed an option to extend for an 

additional five year term after the August 31, 2011 expiration date, again leaving an open and 

ascertainable price term, which was, further, “to be negotiated.” 

 19. In 2007, Blue Dog’s purchased the gaming tavern from Mark S. Van Aken for 

$500,000, with the consent and agreement of Landlord Tropicana Investments. 

 20. In 2007, Blue Dog’s, Blue Dog’s predecessor-in-interest Mark S. Van Aken, and 

Tropicana Investments entered into a Lease Assignment & Modification. 

 21. The Lease Assignment & Modification expressly incorporated and confirmed the 

Lease, the Amendment, and the Addendum, including that Blue Dog’s succeeds to all rights 

thereunder. 
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 22. Further, the Lease Assignment & Modification granted to Blue Dog’s three 

additional five year options to renew the term of the Lease, again leaving an open and ascertainable 

price term, which was, further, “to be negotiated.” 

 23. The Lease Assignment & Modification stated that: (1) it assigned the all rights in 

the Lease, and, further, that it incorporated the rights and obligations of the 2006 Addendum; and 

(2) it granted three “additional” five years options to renew the terms of the Lease. 

  a. As to the first item, the 2006 Addendum incorporated the original Lease 

(which contained an option to renew “at a market rental rate and terms as agreed”), stated rental 

amounts for the period of September 1, 2006 to August 31, 2011, and it granted an option to extend 

the lease term for five years “under terms and conditions to be negotiated.” 

  b. As to the second item, the 2011 Assignment granted “three additional five 

year options to renew the term of the Lease under terms and conditions, including but not limited 

to rental increases, to be negotiated.” 

 24. In 2011, Blue Dog’s and Tropicana Investments entered into an Addendum II that 

changed the Commencement date in the Lease to September 1, 2011 and changed the Expiration 

Date to August 31, 2016, and further stated that, “All of the terms, covenants, provisions, and 

agreements of the Lease not conflicting with this Addendum shall remain in full force and effect.” 

 25. In 2016, Blue Dog’s exercised a lease option for the next five-year durational term 

to August 31, 2021. 

 26. Over the several years preceding 2016, Blue Dog’s had communicated its desire to 

decrease the amount of base rent on numerous occasions. 

 27. Tropicana Investments had stated that it was willing to negotiate and reduce the 

amount of base rent to reflect the market rent in the area. 
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 28. On June 15, 2016, Tropicana Investments, despite the options to renew, demanded 

an entirely new lease agreement document that would be designed to replace the original Lease 

and subsequent lease documents. 

 29. In a letter dated August 2, 2016, Blue Dog’s, through counsel, exercised one of its 

lease options to renew and, thus, extend the durational term of the Lease. 

 30. In the same letter, Blue Dog’s counsel proposed a rental amount that was not 

accepted by Landlord, but rather, Landlord countered with numerous differing terms and 

conditions, including different amounts for the amount of rent. 

 31. In an e-mail dated August 3, 2016, Tropicana Investments, through its 

representative, countered that base rent would be among the terms that would be subsequently 

drafted as part of a new Lease Agreement to be drafted, with Tropicana Investments countering as 

to the amount of rent by proposing that annual rent increase by 3% on gross yearly rental amount. 

 32. In an e-mail dated August 11, 2016, Blue Dog’s then-counsel reiterated Blue Dog’s 

exercise of its lease option. 

 33. In an e-mail dated August 12, 2016, Tropicana Investments, through its 

representative, again countered with a demand that the parties draft and execute entirely new lease 

documents. 

 34. Over the next year, Blue Dog’s and Tropicana Investments discussed and 

exchanged multiple versions of the replacement lease documents proposed by Tropicana 

Investments, but did not agree on any replacement for the original Lease, and subsequent lease 

documents, that continue to govern the parties’ rights and obligations. 

 35. Since September 1, 2016, Blue Dog’s, in good faith, has continued to pay base rent 

and additional expenses for common area maintenance (“CAM”) in the same amount for the period 

of 2011 to 2016 even though there is not an agreement as to market rent / reasonable rent for the 

period after the option was exercised for the period after the exercise in 2016.   
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 36. Tropicana Investments recognized Blue Dog’s exercise of an option in 2016 to 

renew and extend the durational term of the lease for five additional years. 

 37. Tropicana Investments has accepted rent payments since the date the option was 

exercised in 2016. 

 38. As recently as August 18, 2017, Tropicana Investment’s counsel forwarded another 

edited version of the new Lease Agreement, and, on August 25, 2017, conveyed an offer to reduce 

base rent from $2.00 per square foot per month to $1.95 per square foot per month. 

 39. Blue Dog’s countered Landlord’s offer by, inter alia, proposing lower amounts of 

rent per square foot in light of the degradation of the area and the reduced rental market rates for 

the area. 

 40. In September of 2017, Tropicana Investments, contrary to its prior statements, 

asserted that it could unilaterally set the amount of rent at an amount it had rejected over a year 

earlier (and to which it had responded by countering with different terms). 

 41. Tropicana Investments attempts to characterize its unilateral setting of rent as an 

alleged acceptance of 2016 communications that were long-since rejected by Landlord. 

 42. Tropicana Investments has refused to negotiate, instead resorting to unilaterally 

setting an amount of rent that is in excess of reasonable / market rent. 

 43. In 2018, Blue Dog’s proposed that the parties use a neutral and reasonable 

methodology for determining reasonable / market rent. 

 44. Blue Dog’s proposed that the parties hire a joint appraiser to determine market / 

reasonable rent. 

 45. Tropicana Investments rejected the hiring and use of a joint appraiser. 

 46. Blue Dog’s also proposed other neutral and reasonable methods for determining 

rent, such as use of more than one appraiser and/or by using an appraiser in conjunction with an 

arbitrator. 
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 47. Tropicana Investments rejected these other neutral methods as well. 

 48. Tropicana Investments then threatened to terminate the lease, contrary to the Lease 

and subsequent lease documents, which granted Blue Dog’s a right to renew and extend the lease, 

which Blue Dog’s exercised in 2016. 

 49. Contrary to the Lease and related lease documents, Tropicana Investments served 

a “Thirty Day Notice to Quit the Premises” dated November 14, 2018.   

 50. On November 16, 2018, Blue Dog’s responded by disagreeing with the “Third Day 

Notice to Quit the Premises” and reminding Tropicana Investments of Blue Dog’s exercise of its 

option right to renew and thereby extend the durational term of the Lease. 

 51. On November 16, 2018, Blue Dog’s served a copy of an appraisal of market / 

reasonable rent, which shows a rental amount that is far less than what Blue Dog’s has paid in 

good faith while negotiations as to the amount of rent continued since the date it exercised its 

option in 2016. 

 52. In addition, Tropicana Investments has failed to perform, and therefore has 

breached the Lease in other material respects. 

 53. Tropicana Investments has charged amounts for the common area maintenance 

costs that are in excess of the actual common area maintenance costs and Blue Dog’s proportionate 

share. 

 54. Blue Dog’s has requested an accounting to which it is entitled under the Lease and 

related documents. 

 55. Tropicana Investments has breached by failing and refusing to comply with the 

request for accounting. 

 56. Tropicana Investments has obligations to maintain and repair the premises, 

including but not limited to the roof and HVAC system for the premises. 

 57. Tropicana Investments has breached its obligation to maintain the premises by 
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removing an evaporative cooler, leaving a substantial opening in the roof, which further damages 

that functioning of the entire HVAC system for the premises and rendering a significant portion 

of the premises unusable. 

 58. Despite repeated requests and demands, Tropicana Investments has failed and 

refused to repair the damage to the roof and the related damage to the HVAC system and premises 

in breach of its obligations. 

 59. Tropicana Investments possesses obligations to provide for security for the 

common areas of the shopping center, but has failed and refused to comply with such obligations, 

damaging Blue Dog’s. 

FIRST CLAIM FOR RELIEF 

(DECLARATORY RELIEF) 

 60. Blue Dog’s repeats and realleges the preceding paragraphs and incorporates the 

same herein. 

 61. Pursuant to various statutory provisions of NRS Chapter 30, as well as NRCP 57, 

the Court may construe contracts, agreements, lease, and the respective rights of parties to the 

same, entering declarations construing, interpreting, and determining the same. 

 62.  In 2016, when Blue Dog’s exercised its option to renew and extend the lease, all 

terms and conditions of the renewal of the Lease were already settled in the Lease and the related 

lease documents, leaving only the amount of market / reasonable rent to be determined.  

 63. Blue Dog’s option rights for renewal that it has exercised are part of the bargained 

for exchange between Landlord and Tenant in the Lease and the related documents, which refer to 

and incorporate one another. 

 64. At all times prior to 2016, and continuing, all terms and conditions of the option 

renewal were settled, leaving only the rental to later be determined.  

 65. The various clauses and options for renewal / extension constitute part of the 
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bargained-for exchange between the parties. 

 66. The parties intended for the options to have meaning and value, and to be effective.  

 67. The parties expressly stated that rent for option periods to be market rent. 

 68. Further, in additional lease provisions, the parties intended a reasonable rent for the 

extended period.  

 69. Further, where an option provides for the amount of rent for a future time period to 

be negotiated, and the parties thereafter fail to reach an agreement, the option is enforceable and a 

reasonable amount for rent is imposed. 

 70. The court should fix the amount of the monthly rent for the entire five year period 

of the option since economic conditions are ascertainable with sufficient certainty to make the 

option clause(s) capable of enforcement. 

 71. Under NRS 118C.200, as further supplemented by the Lease and related 

documents, a landlord cannot remove a material part of the roof, an evaporative cooler, and a 

material part of the HVAC system, and the portion of the premises served thereby, without 

promptly repairing and replacing the same. 

 72. Tropicana has failed to promptly repair and replace a material part of the roof, an 

evaporative cooler, and a material part of the HVAC system, and the portion of the premises served 

thereby in violation of Nevada law and the Lease.   

 73. A declaration is requested, and the Court should so determine and declare, that Blue 

Dog’s possessed option rights that it exercised, with all terms settled. 

 74. A declaration is requested, and the Court should so determine and declare, that the 

parties agreed to reasonable / market rent for the periods included in options to extend / renew the 

Lease for successive five-year periods. 

 75.  A declaration is requested, and the Court should so determine and declare, the 

amount of reasonable / market monthly rent for the premises, which is ascertainable from the 
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market conditions as of the date of the exercise of the option and the renewal / extension of the 

Lease. 

 76.  A declaration is requested, and the Court should so determine and declare, whether 

Tropicana Investments acted unreasonably in unilaterally setting the amount of rent rather than 

negotiate the same or otherwise agree upon a neutral and reasonable methodology for determining 

rent. 

 77.  A declaration is requested, and the Court should so determine and declare, the 

amount of rent that should be paid and/or deposited with the Court, while the case remains pending 

before the Court. 

 78. A declaration is requested, and the Court should so determine and declare, the rights 

and obligations of the parties in regard to any and all other matters alleged and otherwise raised 

herein. 

 79. Blue Dog’s has been required to obtain the services of an attorney in order to 

enforce its rights, and is entitled to an award of attorney fees and costs. 

SECOND CLAIM FOR RELIEF 

(BREACH OF CONTRACT) 

 80. Blue Dog’s repeats and restates the preceding allegations, and incorporates the 

same herein. 

 81.  Plaintiff and Defendant are parties to a Lease and Option Agreement, as well as 

subsequent lease documents incorporating the same, which set forth rights and obligations of the 

parties. 

 82. Rather than comply with Lease, as well as the related lease documents, Landlord 

has engaged in conduct contrary to the rights and obligations under the same, and has breached 

the Lease and related documents as a result of the conduct described above and herein.  

 83. The parties are subject to a rent requirement that reasonable / market rent be paid, 
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which can be ascertained from market conditions for the premises and the surrounding area. 

 84. During the time since the date Blue Dog’s exercised the option in 2016, Tropicana 

Investments has received amounts that exceed reasonable / market rent, for which restitution and 

reimbursement should be made to Blue Dog’s. 

 85. Tropicana Investments has charged amounts in excess of the common area 

maintenance charges, for which restitution and reimbursement to should be made to Blue Dog’s. 

 86. Tropicana Investments has breached its obligation to repair and maintain the 

premises, including the roof, the HVAC system, and other portions of the premises, which has 

damaged Blue Dog’s. 

 87. As a result of Tropicana Investments’ breaches, Blue Dog’s has been damaged by 

Tropicana Investments in an amount in excess of $10,000.00. 

 88. Blue Dog’s has been required to obtain the services of an attorney in order to 

enforce its rights, and is entitled to an award of attorney fees and costs. 

 89. Accounting: Tropicana Investments has breached its obligation to provide an 

accounting and related accounting documents to Blue Dog’s in regard to the common area 

maintenance charges, and this Court should order that an appropriate accounting take place. 

 90.  Injunctive relief: The Lease and related lease documents pertain to an interest in 

land, which is unique, and Blue Dog’s is entitled to both mandatory and prohibitory injunctive 

relief requiring Tropicana Investments to comply with, and to otherwise perform, each and all of 

the duties and obligations of landlord under the Lease and related lease documents described 

above. 

THIRD CLAIM FOR RELIEF 

(Breach of the Implied Covenant of Good Faith and Fair Dealing) 

 91. Blue Dog’s repeats and restates the preceding allegations, and incorporates the 

same herein. 

11



 

 12

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 92. In Nevada, parties to a contract, agreement or lease are subject to an implied 

covenant of good faith and fair dealing. 

 93. Tropicana Investments ahs breached the covenant and good faith and fair dealing 

as a result of the conduct it has engaged in, as described above and herein. 

 94. Tropicana Investments has refused to negotiate market / reasonable rent in good 

faith out of the knowledge that it is currently receiving an amount of rent that exceeds market / 

reasonable rent, thereby damaging Blue Dog’s as the rental amount remains undetermined. 

 95. Further, Tropicana Investments has threatened the use and enjoyment of the 

premises via its improper and invalid Notice wherein it purports to terminate the lease despite the 

option rights that have been granted to Blue Dog’s as part of the parties’ bargained-for exchange, 

which ahs been exercised by Blue Dog’s. 

 96. Further, Tropicana Investments has acted in bad faith by repeatedly taking 

diametrically opposed and inconsistent positions, despite its prior statements and positions, in 

order to damage Blue Dog’s, including, but not limited to: 

 97.  Tropicana Investments has repeatedly recognized that Blue Dog’s has exercised its 

option to renew / extend in 2016, but then subsequently states the contrary. 

 98. Tropicana Investments has repeatedly recognized the straightforward and simple 

contract rule that a counteroffer also acts as a rejection, but then ignores such contract rule despite 

its prior writings and counteroffers to the contrary. 

 99.  On or about August 18, 2017, Tropicana Investments demanded assent to an 

entirely new Lease, and stated that any discussion of base rent was a “non-starter.” 

 100. In the same e-mail, Tropicana Investments stated, “As you know, Blue Dog’s is 

currently a month to month holdover tenant,” despite Blue Dog’s exercise of its option rights. 

 101. Yet, on or about August 25, 2017, Tropicana Investments offered to reduce base 

rent to $1.95 per square foot for the first year of the lease term, with annual increases of $0.05 per 
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square foot each year thereafter, but then, on or about September 6, 2017, Tropicana Investments 

reversed its position and claimed that Blue Dog’s had already exercised its lease option in the 

August 2, 2016 letter from Blue Dog’s former counsel.   

 102. Tropicana Investments has thereafter made impertinent claims regarding the 

amount of rent based on what has been paid, in continuation of the rent obligation prior to exercise 

of the option, despite the fact that Blue Dog’s has been attempting to negotiate the amount of rent 

during the entire period in good faith without there being a negotiated agreement as to market / 

reasonable rent or otherwise. 

 103. Tropicana Investments also breached the implied covenant of good faith and fair 

dealing by refusing to produce a proper accounting of its CAM costs. 

 104. As a result of Tropicana Investments’ breaches, Blue Dog’s has been damaged by 

Tropicana Investments in an amount in excess of $10,000.00. 

 105. Blue Dog’s has been required to obtain the services of an attorney in order to 

enforce its rights, and is entitled to an award of attorney fees and costs. 

 106. Accounting: Tropicana Investments has breached its obligation to provide an 

accounting and related accounting documents to Blue Dog’s in regard to the common area 

maintenance charges, and this Court should order that an appropriate accounting take place. 

 107.  Injunctive relief: The Lease and related lease documents pertain to an interest in 

land, which is unique, and Blue Dog’s is entitled to both mandatory and prohibitory injunctive 

relief requiring Tropicana Investments to comply with, and to otherwise perform, each and all of 

the duties and obligations of landlord under the Lease and related lease documents described 

above. 

 WHEREFORE, Blue Dog’s requests the following relief: 

 1. Judgment in favor of Blue Dog’s and against Tropicana Investments; 

 2. Declaratory relief, as requested above. 
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 3. Restitution, expectation, and other damages in an amount in excess of $10,000.00 

as described above. 

 4. A constructive trust and/or equitable lien over monies owed to Blue Dog’s. 

 5. Attorney fees, costs, and expenses. 

 6. An award of all applicable prejudgment and post-judgment interest; 

 7. Injunctive or other relief as described above. 

 8. An accounting of CAM and related costs, as described above. 

 9. Statutory relief pursuant to NRS Chapter 118C, NRS Chapter 40, and any other 

chapters relating to landlord-tenant disputes, including disputes relating to commercial property. 

 10. An award of any and all additional relief that the Court finds just and proper. 

       LOVATO LAW FIRM, P.C. 

        /s/ Mario Lovato   
       MARIO P. LOVATO, ESQ. 
       Nevada Bar No. 7427 
       Attorney for Blue Dog’s 
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MARIO P. LOVATO, ESQ. 
Nevada Bar No. 7427 
LOVATO LAW FIRM, P.C. 
7465 W. Lake Mead Blvd. Ste. 100 
Las Vegas, Nevada 89128 
TEL: (702) 979-9047 
mpl@lovatolaw.com 
Attorney for Plaintiff 
JSJBD Corp dba Blue Dog’s Pub 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

JSJBD CORP, d/b/a Blue Dog’s Pub,  ) 
a Nevada corporation,    ) Case No. A-18-785311-B 
      ) Dept. No. 11 
                     Blue Dog’s,   ) 
      ) 
v.      ) 
      ) 
TROPICANA INVESTMENTS, LLC, a )   
California limited liability company,  ) 
      )  
                      Defendant.   )  
___________________________________ ) 

SUMMONS 
 
NOTICE!  YOU HAVE BEEN SUED.  THE COURT MAY DECIDE AGAINST YOU 
WITHOUT YOUR BEING HEARD UNLESS YOU RESPOND WITHIN 20 DAYS.  READ 
THE INFORMATION BELOW. 
 

TROPICANA INVESTMENTS, LLC, a California limited liability company 
 
TO THE DEFENDANT:  A civil Complaint has been filed by the Plaintiff against you for the 

relief set forth in the Complaint. 

 1. If you intend to defend this lawsuit, within 20 days after this Summons is served on you 

exclusive of the day of service, you must do the following: 

  (a) File with the Clerk of this Court, whose address is shown below, a formal 

written response to the Complaint in accordance with the rules of the Court. 

  (b) Serve a copy of your response upon the attorney whose name and address is 

shown below. 

Case Number: A-18-785311-B

Electronically Issued
12/4/2018 2:50 PM

Case Number: A-18-785311-B

Electronically Filed
12/11/2018 2:56 PM
Steven D. Grierson
CLERK OF THE COURT
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 2. Unless you respond, your default will be entered upon application of the plaintiff and 

this Court may enter a judgment against you for the relief demanded in the Complaint, which could 

result in the taking of money or property or other relief requested in the Complaint. 

 3. If you intend to seek the advice of an attorney in this matter, you should do so promptly 

so that your response may be filed on time. 

 4. The State of Nevada, its political subdivisions, agencies, officers, employees, board 

members, commission members and legislators each have 45 days after services of this Summons 

within which to file an Answer or other responsive pleading to the Complaint. 

      STEVEN D. GRIERSON 
      CLERK OF COURT 
 
      By:  _____________________________ 
       Deputy Clerk                  Date 
       Regional Justice Center 
       200 Lewis Ave. 
       Las Vegas, NV 89155 
 
Submitted by: 
 
 /s/ Mario Lovato   
MARIO P. LOVATO 
Nevada Bar No. 7427 
Attorney for Plaintiff 
 
NOTE:  When service is by publication, add a brief statement of the object of the action.  See 
Nevada Rules of Civil Procedure 4(b). 
 
 

 

12/4/2018

Shimaya Ladson
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Marquis Aurbach Coffing
Terry A. Moore, Esq.
Nevada Bar No. 7831
10001 Park Run Drive
Las Vegas, Nevada 89145
Telephone: (702) 382-0711
Facsimile: (702) 382-5816
tmoore@maclaw.com

Attorneys for Defendant/Counterclaimant,
Tropicana Investments, LLC

DISTRICT COURT

CLARK COUNTY, NEVADA

JSJBD CORP, d/b/a Blue Dog’s Pub, a Nevada
corporation,

Plaintiff,

vs.

TROPICANA INVESTMENTS, LLC, a
California limited liability company,

Defendant.

Case No.: A-18-785311-B
Dept. No.: XI

ANSWER AND COUNTERCLAIM

Exempt from arbitration:
Declaratory & Injunctive Relief

TROPICANA INVESTMENTS, LLC, a
California limited liability company,

Counterclaimant,

vs.

JSJBD CORP, d/b/a Blue Dog’s Pub, a Nevada
corporation; STUART VINCENT, an individual;
JEFFREY B. VINCENT, an individual; JEFF
WHITE, an individual; JOHN DOES I-X; and
ROE CORPORATIONS,

Counterdefendants.

Case Number: A-18-785311-B

Electronically Filed
1/9/2019 2:52 PM
Steven D. Grierson
CLERK OF THE COURT
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ANSWER

Defendant, Tropicana Investments, LLC a California limited liability company

(hereinafter “Defendant”), by and through its attorneys of record, the law firm of Marquis

Aurbach Coffing, in answer to Plaintiff’s Complaint on file herein, admits, denies and alleges as

follows:

1. This answering Defendant is without knowledge or information sufficient to form

a belief as to the truth or accuracy of the allegations in Paragraphs 1, 2 and 3 of the Complaint,

and upon that basis generally and specifically denies the allegations contained in said

Paragraphs.

2. Answering Paragraph 4 of the Complaint, this answering Defendant is without

knowledge or information sufficient to form a belief as to the truth of the allegations set forth in

Paragraph 4, and upon that basis generally and specifically denies each and every allegation

stated therein, except that this answering Defendant admits that an entity or individuals is/are

operating a business known as “Blue Dogs Pub” in Suites 27, 28 and 29 of the Shopping Center

known as Tropicana Plaza.

3. This answering Defendant generally and specifically denies each and every

allegation in Paragraphs 5 and 9 of the Complaint on file herein.

4. This answering Defendant admits the allegations in Paragraphs 6, 7 and 8 of the

Complaint on file herein.

GENERAL ALLEGATIONS

5. This answering Defendant denies the allegations of Paragraph 10 of the

Complaint as stated, and admits only that a written Lease was entered into on July 9, 1996

between Walter L. Schwartz, as Lessor, and Mark S. Van Aken, as Tenant, and that the terms

and provisions of said seven-page Lease are contained in the written agreement, which is the best

evidence of the contents and provisions of the Lease. This Defendant further affirmatively

alleges that the Lease does not contain an option to renew.

6. This answering Defendant denies the allegations of Paragraph 11, generally and

specifically, as stated. This answering Defendant further affirmatively alleges that a separate

20
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stand-alone Option Agreement was entered into by Landlord, Walter L. Schwartz, and Tenant,

Mark S. Van Aken, but the date of said Option Agreement is unknown.

7. This answering Defendant generally and specifically denies the allegations of

Paragraph 12 of the Complaint as stated. This answering Defendant further affirmatively alleges

that the separate stand-alone Option Agreement specifically refers to only two (2) clearly

identified option periods of five years each, commencing on September 1, 2001 and

September 1, 2006 respectively, “at a market rental rate and terms as agreed by Landlord and

Tenant.”.

8. This answering Defendant generally and specifically denies each and every

allegation in Paragraph 13 of the Complaint.

9. This answering Defendant generally and specifically denies each and every

allegation in Paragraphs 14 and 15 of the Complaint, and further affirmatively alleges that the

Lease dated July 9, 1996 speaks for itself and is the best evidence of its contents, terms and

provisions.

10. Answering Paragraph 16 of the Complaint, this answering Defendant generally

and specifically denies each and every allegation stated therein. Further, this answering

Defendant affirmatively alleges that an Amendment was entered into in April or May, 2001, to

the Lease dated July 9, 1996 between Landlord, Tropicana Investments, LLC and Tenant, Mark

S. Van Aken, and that the terms, provisions and contents of said Amendment, are the best

evidence of its contents.

11. Answering Paragraphs 17 and 18 of the Complaint on file herein, this answering

Defendant generally and specifically denies each and every allegation set forth therein. This

answering Defendant further affirmatively alleges that the allegations in Paragraphs 17 and 18

recite incomplete provisions taken out of context, and that the terms and provisions of the 2006

written Addendum are the best evidence of its contents which speak for themselves.

12. Answering Paragraph 19 of the Complaint, this answering Defendant generally

and specifically denies the allegations set forth therein. This answering Defendant further

affirmatively alleges, upon information and belief, that an Asset Purchase Agreement was

21
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entered into on or about March 1, 2007 between M.S.K.C. Inc. as Seller and Jeff White, an

individual, and that the terms and provisions of said Asset Purchase Agreement are the best

evidence of its contents.

13. Answering Paragraphs 20, 21, 22, 23(a) and 23(b) of the Complaint, this

answering Defendant generally and specifically denies each and every allegation as set forth

therein. This answering Defendant further affirmatively alleges that a Lease Assignment and

Modification was executed by Tenant, Mark S. Van Aken, Landlord, Tropicana Investments,

LLC, and Assignee, J.S.J., LLC, on various dates in June, 2007. Further, it is affirmatively

alleged that the terms, contents and provisions of said Lease Assignment and Modification are

set forth in the signed document, which speaks for itself, and is the best evidence of its contents.

14. Answering Paragraph 24 of the Complaint, this answering Defendant generally

and specifically denies each and every allegation therein as stated, and affirmatively alleges that

the terms and contents of Addendum II speak for themselves and are the best evidence of its

contents.

15. Answering Paragraph 25 of the Complaint, this answering Defendant generally

and specifically denies each and every allegation as set forth therein. This answering Defendant

further affirmatively alleges that Plaintiff attempted to exercise its option, but that the attempts to

exercise the option by Tenant are void or voidable, invalid and unenforceable.

16. Answering Paragraphs 26, 27 and 28 of the Complaint, this answering Defendant

generally and specifically denies each and every allegation as set forth therein.

17. Answering 29, 30, 31, 32 and 33 of the Complaint, answering Defendant

generally and specifically denies each and every allegation as set forth therein. This answering

Defendant further affirmatively alleges that the written documents and emails referred to in said

Paragraphs are the best evidence of the terms and provisions of said written documentation.

18. Answering Paragraphs 34, 35, 39, 40, 41, 42, 43, 46, 48, 49, 50, 51, 52, 53, 54,

55, 56, 57, 58 and 59 of the Complaint, this answering Defendant generally and specifically

denies each and every allegation as set forth therein.
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19. Answering Paragraphs 36, 37 and 38 of the Complaint, this answering Defendant

generally and specifically denies each and every allegation as set forth therein. This answering

Defendant further affirmatively alleges that Plaintiff attempted to exercise its option, but that the

attempts to exercise the option by Tenant are void or voidable, invalid and unenforceable.

20. Answering Paragraphs 44, 45 and 47 of the Complaint, this answering Defendant

admits the allegations as set forth therein. This answering Defendant further affirmatively

alleges that Landlord has no contractual or legal obligation whatsoever to the proposals referred

to in Paragraphs 44, 45 or 47.

FIRST CLAIM FOR RELIEF

(Declaratory Relief)

21. This answering Defendant repeats and realleges and restates herein each of its

responses to 1 though 60, inclusive of the Plaintiff’s Complaint, as if set forth in full herein at

this point.

22. Answering Paragraph 61 of the Complaint, this answering Defendant admits the

same, and further affirmatively alleges that the provisions of NRS Chapter 30 and NRCP 57

speak for themselves.

23. Answering Paragraphs 62, 63, 64, 65, 67, 68, 69, 70, 71, 72, 73, 74, 75, 76, 77, 78

and 79 of the Complaint, this answering Defendant generally and specifically denies each and

every allegation set forth therein.

24. Answering Paragraph 66 of the Complaint on file herein, this answering

Defendant generally and specifically denies each and every allegation set forth therein. This

answering Defendant further affirmatively alleges that the specific option language clearly states

that the Tenant’s option rights are conditional, and are to be based on terms, including rental

increases, but not decreases, to be negotiated.

SECOND CLAIM FOR RELIEF

(Breach of Contract)

25. This answering Defendant repeats, realleges and restates each and every one of its

responses to 1 through 80 of the Plaintiff’s Complaint, as if set forth in full herein at this point.
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26. This answering Defendant generally and specifically denies each and every

allegation set forth in Paragraphs 81, 82, 83, 84, 85, 86, 87, 88, 89 and 90.

THIRD CLAIM FOR RELIEF

(Breach of the Implied Covenant of Good Faith and Fair Dealing)

27. This answering Defendant repeats, realleges and restates each and every one of its

responses to 1 through 91 of the Plaintiff’s Complaint, as if set forth in full herein at this point.

28. Answering Paragraph 92 of the Complaint, this answering Defendant admits the

same.

29. This answering Defendant generally and specifically denies each and every

allegation set forth in Paragraphs 93, 94, 95, 96, 97, 98, 99, 100, 101, 102, 103, 104, 105, 106

and 107. Further, in answer to Paragraphs 96 and 97, this Defendant affirmatively alleges that

Defendant pointed out only that there are different and alternate but rational, coherent and logical

legal conclusions which can be reached based upon the same set of operative facts.

Wherefore, this answering Defendant requests that Plaintiff receive no relief as prayed

for in its Complaint, and that Plaintiff’s claims be dismissed with prejudice, with an award of

costs and attorney fees granted to Defendant/Counterclaimant.

AFFIRMATIVE DEFENSES

1. Plaintiff’s claims are barred by the doctrine of estoppel.

2. Plaintiff has waived any claims which it may have had against Defendant by

virtue of its conduct.

3. Plaintiff’s Complaint fails to state a claim against Defendant upon which relief

can be granted.

4. Defendant fulfilled its duty to deal with Plaintiff in good faith.

5. Plaintiff’s claim is barred as a result of the failure to satisfy conditions precedent.

6. Plaintiff’s claims are barred by failure to satisfy conditions subsequent.

7. Plaintiff has failed to mitigate its damages.

8. Defendant acted consistent with the law and with reasonableness in dealing with

Plaintiff.
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9. Plaintiff’s purported exercise of the option to extend is void or voidable.

10. Plaintiff’s cause of action for breach of the covenant of good faith and fair dealing

fails because Plaintiff breached its reciprocal covenant to deal with Defendant in good faith and

with fair dealing.

11. Plaintiff’s claims are barred for failure to satisfy the statute of frauds.

12. Plaintiff’s claims are barred by the doctrine of ratification.

13. By virtue of Plaintiff’s actions, voluntary conduct and performance, Defendant

has been released from any and all claims of Plaintiff.

14. Pursuant to NRCP 11, as amended, all affirmative defenses may not have been

alleged herein, insofar as sufficient facts were not available after reasonable inquiry, and,

therefore, this Defendant reserves the right to amend its Answer to allege additional affirmative

defenses.

Dated this 9th day of January, 2019.

MARQUIS AURBACH COFFING

By /s/ Terry A. Moore
Terry A. Moore, Esq.
Nevada Bar No. 7831
10001 Park Run Drive
Las Vegas, Nevada 89145
Attorneys for Defendant/Counterclaimant,
Tropicana Investments, LLC

COUNTERCLAIM

Comes now, Tropicana Investments, LLC, a California limited liability company,

Counterclaimant herein, and for its claims for relief against Plaintiff and Counterdefendants,

alleges as follows:

PARTIES

1. Tropicana Investments, LLC, Counterclaimant herein, is a California limited

liability company which is authorized to do business in the state of Nevada. Counterclaimant is

25
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the owner of the Shopping Center commonly known as Tropicana Plaza, and generally located at

3430 East Tropicana Avenue, Las Vegas, Nevada.

2. JSJ, LLC was a Nevada limited liability company which was the original

Assignee and party to a Lease Assignment and Modification dated June, 2007.

3. JSJBD Corp, Counterdefendant, is a Nevada corporation which was formed by

Articles of Incorporation and Articles of Conversion on March 6, 2014, filed with the Nevada

Secretary of State.

4. Upon information and belief, Counterdefendant Jeff White is a resident of Clark

County, Nevada.

5. Upon information and belief, Counterdefendant Stuart Vincent is a resident of

Clark County, Nevada.

6. Upon information and belief, Counterdefendant Jeffrey Vincent is a resident of

Clark County, Nevada.

GENERAL FACTUAL ALLEGATIONS

7. On or about July 9, 1996, Lessor, Walter L. Schwartz, and Tenant, Mark S. Van

Aken, entered into a written Lease (hereinafter the “Lease”) for the premises located at 3430 East

Tropicana Avenue, Las Vegas, Nevada, Units 27, 28 and 29, comprising a space of

approximately 4,200 square feet, for a term of five (5) years and five (5) months, commencing

April 1, 1996 and terminating on August 31, 2001. A true and accurate copy of the Lease dated

July 9, 1996 is attached to this counterclaim as Exhibit 1 and is incorporated herein by this

reference.

8. The Lease did not include a provision for options to extend the term of the Lease.

9. A separate and distinct, undated and stand-alone “Option Agreement” was

executed by the original Landlord and Tenant of the Lease. The Option Agreement is attached to

this Counterclaim as Exhibit 2 and is incorporated herein by this reference.

10. The Option Agreement specifically refers to only two (2) discrete five (5) year

option periods commencing in 2001 and 2006, “at a market rental rate and terms as agreed by

Landlord and Tenant.” By its own plain language, it is evident that the Option Agreement was
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not indefinite and was restricted to the two (2) defined five (5) year terms referred to on the face

of the document.

11. During the initial term of the Lease, from April 1, 1996 to August 31, 2001, every

minimum base monthly rent increase was in the amount of $210.00 per month.

12. On or about April 16, 2001, Counterclaimant, Tropicana Investments, LLC, as

Landlord, and Mark S. Van Aken, as Tenant entered into an Amendment to Retail Building

Lease dated July 9, 1996 (the “Amendment”). The Amendment is attached hereto as Exhibit 3.

The Amendment extended the Lease term for five (5) years, from September 1, 2001 through

August 31, 2006. During the extended term, the base rent increased for each annual period in the

amount of $210.00 per month for each year.

13. On or about March 7, 2006, Counterclaimant, Tropicana Investments, LLC, and

Mark S. Van Aken, as Tenant, entered into an Addendum to Retail Building Lease dated July 9,

1996 (the “Addendum”). The Addendum is attached hereto as Exhibit 4. Said Addendum

establishes the extension term from September 1, 2006 through August 31, 2011. For each

annual period during said extension term, minimum base rent increased in the amount of $210.00

per month per annum.

14. During the term of the Lease, extended by virtue of the Addendum attached as

Exhibit 4, Tropicana Investments, LLC, as Landlord, and Mark S. Van Aken, as Tenant, and

JSJ, LLC, as Assignee, entered into a Lease Assignment and Modification agreement dated June,

2007. A true and accurate copy of the Lease Assignment and Modification is attached hereto

and marked as Exhibit 5 and is incorporated in full by this reference.

15. The Lease Assignment and Modification clearly states that it is the desire of all

parties to allow Tenant to assign the Lease (Exhibit 1), the Lease Amendment (Exhibit 3) and

Lease Addendum (Exhibit 4) to the Assignee, JSJ, LLC, under terms and conditions set forth in

the Lease Assignment and Modification.

16. The Lease Assignment and Modification did not refer to or incorporate an

assignment of the stand-alone and separate Option Agreement attached as Exhibit 2.
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17. With respect to the Lease Assignment and Modification, said agreement provided

as follows at Paragraph 8 thereof:

“…Landlord agrees to conditionally grant Assignee, J.S.J., LLC, three (3)

additional five (5) year options to renew the term of the Lease under terms and

conditions, including but not limited to rental increases to be negotiated. The

conditional options shall commence after August 31, 2016, provided Assignee has

timely complied with all terms and conditions of the Lease.”

18. By its own terms, the three (3), five (5) year options were not absolute. The

options to renew were expressly and unambiguously made conditional upon terms and

conditions, including but not limited to rental increases to be negotiated.

19. The operative language regarding the three (3), five (5) year options does not refer

to nor does it contemplate decreases in the minimum base rental to be paid by Tenant.

20. Likewise, the operative language of the three (3), five (5) year options

unmistakably does not include as a component, the consideration of “market rental rate”.

21. Concurrent with the execution of the Lease Assignment and Modification referred

to hereinabove, and as attached as Exhibit 5, Counterdefendant Stuart Vincent executed and

delivered a personal guaranty, dated June 26, 2007, a true and accurate copy is attached hereto as

Exhibit 6.

22. Concurrent with the execution of the Lease Assignment and Modification referred

to hereinabove, and as attached as Exhibit 5, Counterdefendant Jeff White executed and

delivered a personal guaranty, dated June 26, 2007, a true and accurate copy is attached hereto as

Exhibit 7.

23. Concurrent with the execution of the Lease Assignment and Modification referred

to hereinabove, and as attached as Exhibit 5, Counterdefendant Jeffrey Vincent executed and

delivered a personal guaranty, dated June 26, 2007, a true and accurate copy is attached hereto as

Exhibit 8.

24. On or about February 22, 2011, Counterdefendant and Counterclaimant entered

into a written Addendum II which changed the Commencement date of the Term to September 1,
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2011 and the Expiration Date of the Term to August 31, 2016. A true and accurate copy of said

Addendum II is attached as Exhibit 9.

25. According to Addendum II, each monthly rental increase was in the amount of

$210.00 per month during the five (5) year term from September 1, 2011, through August 31,

2016.

TENANT’S ATTEMPT TO EXERCISE THE FIRST FIVE YEAR OPTION

26. On or about February 26, 2016, approximately six months prior to the expiration

of the Lease term on August 31, 2016, Counterdefendant JSJBD Corp, through Stuart Vincent,

purported to exercise the first five (5) year option to commence on September 1, 2016. A true

and accurate copy of the written notice to Counterclaimant is attached as Exhibit 10.

27. The purported exercise of the first, five (5) year option on February 26, 2016

ignored the express condition of the option language in the Lease Assignment and Modification

(Exhibit 5) which was conditionally effective only with rental increases to be negotiated.

Contrary to the express terms of the option, which definitively and concisely required rental

increases, Counterdefendant JSJBD Corp demanded a $2,500 reduction in rent.

28. Although no legal obligation existed to do so, in an attempt to mollify

Counterdefendant JSJBD Corp’s demand for a reduction in rent, Counterclaimant offered a

compromise reduction in rent to Counterdefendant JSJBD Corp, which was summarily rejected

by Counterdefendant.

TENANT’S EXERCISE OF THE FIRST, FIVE YEAR OPTION THROUGH ITS
COUNSEL, AND COUNTERDEFENDANT’S PERFORMANCE THEREUNDER

29. On or about June 15, 2016, Counterclaimant’s authorized agent, Commercial

Investment Real Estate Services, on behalf of Counterclaimant, extended an offer in writing that,

among other terms, proposed the amount of base rental for the initial year of the lease extension

to remain the same as the previous year (September 1, 2015—August 31, 2016) which amounted

to $8,190.00 per month. A true and accurate copy is attached hereto as Exhibit 11.

30. On or about August 2, 2016, Lesley B. Miller, Esq. of the law firm of Kaempfer

Crowell, notified Counterclaimant of its representation as counsel for Counterdefendant JSJBD
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Corp. A true and accurate copy of said law firm’s written notification of its representation of

Counterdefendant JSJBD Corp is attached hereto and marked as Exhibit 12.

31. In said correspondence, Ms. Miller states in pertinent part as follows: “JSJBD

hereby exercises its option to renew the Lease pursuant to Section 8 of the Lease Assignment and

Modification, dated June 26, 2007.” Said letter also accepted the payment of base rent for the

first year of the five (5) year renewal term to remain the same as the previous year (9/1/2015–

8/31/2016), exactly as had been proposed and offered by Counterclaimant’s authorized agent in

the letter proposal dated June 15, 2016 (Exhibit 11).

32. Lesley B. Miller and the law firm of Kaempfer Crowell was the duly authorized

agent and attorney of Counterdefendant JSJBD Corp.

33. For each and every monthly rental increase from the commencement of the initial

Lease term, on April 1, 1996, through and including August, 2016, which amounted to more than

20 years, the minimum base rent always increased, and never decreased, in the amount of

$210.00 per month for every base rent increase.

34. The foregoing pattern, and the contractual obligation to negotiate rental increases

as set forth in Section 8 of the Lease Assignment and Modification dated June 26, 2007 was

recognized, acknowledged and agreed to by Counterdefendant JSJBD Corp’s attorney and agent,

who requested an increase in base rent for each subsequent year during the extended option term

equal to the rate increase of $210.00 per month, all as had been set forth in Addendum II to the

Lease dated February 22, 2011 (Exhibit 9).

35. On August 31, 2016, the attorney and agent for Counterdefendant JSJBD Corp

again reiterated the exercise of the option rights under the Lease to renew for an additional five

year term. A true and accurate copy of correspondence dated August 31, 2016 from Kaempfer

Crowell is attached hereto as Exhibit 13.

36. Although Counterdefendant’s counsel had agreed that the initial year of the option

period continue with the same base rent as the previous year (September 1, 2015 through

August 31, 2016, which was the sum of $8,190.00 per month), Counterdefendant JSJBD Corp

inexplicably, voluntarily and without demand commenced the payment of $8,400.00 per month
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($8,190.00 plus $210.00 base rental increase per month), which sum was paid through August,

2017.

37. The monthly base rental payment amount of $8,400.00 per month was paid

voluntarily and continuously by Counterdefendant JSJBD Corp, for twelve (12) months from

September 1, 2016, through August, 2017, without protest or reservation of rights by

Counterdefendant.

38. Said monthly rental payments, as voluntarily made by Counterdefendant JSJBD

Corp, were accepted by the Landlord/Counterclaimant, while Counterdefendant JSJBD Corp

remained in possession of the premises.

39. Notwithstanding the reiteration of the attempt to exercise the option rights as set

forth in the letter of August 31, 2016 and Counterdefendant JSJBD Corp’s declination to go

forward with a new Lease as proposed, Counterdefendant JSJBD Corp and Counterclaimant,

through their respective counsel, spent the next twelve months, September 1, 2016 through

August, 2017, negotiating a proposed new Lease, and exchanged drafts of said proposed Lease

during such negotiations.

40. At no time during the foregoing twelve month period, was there ever an objection

made to the amount of base rent being paid by the Tenant, to wit, $8,400.00 per month, and at no

time was the payment of increased rent made a disputed issue.

41. On or about August 7, 2017, counsel for Counterclaimant received

correspondence from Lucas A. Grower, Esq., advising that Kaempfer Crowell had been relieved

of its representation of Counterdefendant JSJBD Corp, and that in place and stead Lucas Grower,

Esq. would be representing Counterdefendant JSJBD Corp. A true and accurate copy of

correspondence dated August 7, 2017 from Lucas A. Grower is attached hereto as Exhibit 14.

42. On August 31, 2017, by letter from Lucas A. Grower, Esq., and for the first time,

notwithstanding the prior twelve month period, the Tenant, through its new counsel, demanded

that Lease negotiations continue for the base rent on the basis of “market rental rate and terms”.

During the entire, prior twelve month period, not once was such a position advanced or brought
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up by Counterdefendant JSJBD Corp’s first counsel. A true and accurate copy of such

correspondence is attached as Exhibit 15.

43. Instead, Counterdefendant JSJBD Corp paid $8,400.00 a month in base rent,

without objection, for the entire prior twelve months.

44. The demand by the Counterdefendant’s second attorney, Lucas A. Grower, Esq.,

that rent be set at “market rental rate” is in direct violation of the clear-cut terms required to

exercise the conditional option in Section 8 of the Lease Assignment and Modification, which

required the negotiation of a rental increase, all of which was duly recognized and acknowledged

by Counterdefendant JSJBD Corp’s initial counsel, Kaempfer Crowell.

FIRST CLAIM FOR RELIEF
(Declaratory Judgment)

45. Counterclaimant repeats and realleges Paragraphs 1–48 inclusive, as set forth

hereinabove.

46. Nevada Revised Statutes Chapter 30 provides that courts of record have the power

to declare the rights, status and other legal relations of parties. Further, declarations by the court

may either be affirmative or negative in form and effect and shall have the force and effect of a

final judgment or decree. Counterclaimant requests that this honorable Court enter a declaration

regarding the legal relations, rights and status of the parties hereto as set forth hereinbelow.

47. This Court should declare that the purpose and effect of the Option Agreement

marked as Exhibit 2 extended only to the distinct two (2) option periods for 2001 and 2006 at a

market rental rate, and that the effect thereof did not extend beyond such two (2) option periods.

48. The Court should further declare that the subsequent Amendments, Addendums,

and the Lease Assignment and Modification agreement superseded said Option Agreement,

marked as Exhibit 2, and that the Lease Assignment and Modification provides for three (3)

conditional options, and that these three (3) conditional options were, among other things,

dependent upon negotiation of rental increases.
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49. That the Court should further declare that the Lease Assignment and Modification

agreement and the conditional options therein did not contemplate or intend to allow for base

rental decreases, or negotiation of rental increases or decreases based on “market rate”.

50. The Court should further declare that the Counterdefendant’s insistence upon

negotiation or renegotiation of (1) a reduced base rental, and (2) a base rental to be determined

by “market rental”, is contrary to the operative and express language of the Lease Assignment

and Modification, and constitutes an improper attempt to unilaterally rewrite, change and modify

the plain and clear language of the conditional options with the improper purpose of

superimposing the Counterdefendant’s unjustifiable demands for reduced rental rates.

51. This honorable Court should further declare that the foregoing conduct and the

attempts to change the plain and operative language of the Lease Assignment and Modification is

a failure to satisfy the conditional nature of the options, which thereby renders any attempt at

exercising the option void or voidable, and accordingly, Counterdefendant’s legal status is that of

a holdover and month-to-month Tenant.

52. The Court should further declare that in addition to the foregoing, and despite the

February 26, 2016 attempt to exercise the option, Counterdefendant failed to negotiate in good

faith a rental increase, as expressly provided for, is a failure to timely comply with the terms of

the Lease Assignment Modification, and accordingly, the status of Counterdefendant is that of

holdover Tenant on a month-to-month basis.

53. Further, said uncured default demonstrates Counterdefendant JSJBD Corp’s

failure to comply with all terms and conditions of the Lease (Exhibit 1) which renders any

attempt to exercise the option as void or voidable, resulting in Counterdefendant JSJBD Corp

holding the status of a holdover Tenant on a month-to-month basis.

54. In the alternative, in the event that this honorable Court does not rule that

Counterdefendant JSJBD Corp’s legal status is that of a holdover and month-to-month Tenant,

then Counterclaimant requests that the Court rule and determine that Counterdefendant’s

authorized agent and attorney, Lesley B. Miller, Esq. of the law firm of Kaempfer Crowell,

exercised the option to renew the Lease pursuant to Section 8 of the Lease Assignment and
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Modification, upon the terms of payment of the base rental as set forth in the written proposal of

Commercial Investment Real Estate Services dated June 15, 2016. Further, that said exercise of

the option by Lesley B. Miller was confirmed and ratified in all respects, including the payment

of rental increases at the rate of $210.00 per month by Counterdefendant, which payments were

made voluntarily, continuously and consistently, without protest or reservation, in the amount of

$8,400.00 per month base rent from September 1, 2016 through the August base rent of 2017.

55. That in addition to the above, Counterclaimant asks the Court to rule and

determine that there is no further need to negotiate the base monthly rent as claimed by

Counterdefendant, and that for the first option period, Counterdefendant is required to pay the

sum of base rental as agreed by Counterdefendant’s agent and attorney, with annual monthly

increases in the amount of $210.00 per month.

SECOND CLAIM FOR RELIEF
(Breach of Lease Agreement)

56. Counterclaimant repeats and realleges Paragraphs 1–59 inclusive, as set forth

hereinabove.

57. Counterclaimant and Counterdefendant’s predecessor are parties to a Lease

Assignment and Modification agreement dated on or about June, 2007.

58. Counterdefendant has failed and refused to pay the ongoing rental increases, and

remains in possession of the premises.

59. That Counterdefendant has breached the Lease Assignment and Modification, and

therefore, the underlying Lease, by virtue of its insistence that negotiations remain ongoing,

based upon its claim that it is entitled to rental decreases based on “market rental”, all of which is

contrary to the express and clear-cut language of the Lease Assignment and Modification

agreement.

60. By virtue of the above-referenced breaches and defaults, Counterclaimant has

been damaged in an amount in excess of $15,000.00, and Counterdefendant JSJBD Corp, and

each Guarantor, Counterdefendants Jeff White, Jeffrey B. Vincent, and Stuart Vincent, are

jointly and severally liable for Counterclaimant’s losses and damages.
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61. The Lease (Exhibit 1) provides in Paragraph 24 that in the event the Landlord,

Counterclaimant herein, finds it necessary to retain an attorney in connection with the default of

Tenant, Counterdefendants herein, with respect to any of the agreements or covenants contained

in the Lease, then Landlord shall be entitled to and Tenant shall pay reasonable attorney fees for

Counterclaimant’s counsel. Accordingly, Counterclaimant is entitled to an award of attorney

fees and costs as provided for in the underlying Lease, and in accordance with Nevada statutes.

THIRD CLAIM FOR RELIEF
(Breach of the Implied Covenant of Good Faith and Fair Dealing)

62. Counterclaimant repeats and realleges Paragraphs 1–65 inclusive, as set forth

hereinabove.

63. Pursuant to Nevada law, parties to a contract, agreement or a lease are subject to

an implied covenant of good faith and fair dealing.

64. By virtue of its conduct and position, Counterdefendant has breached the

covenant of good faith and fair dealing.

65. As a result of Counterdefendant’s breaches and defaults, Counterclaimant has

been damaged in an amount in excess of $10,000.00.

FOURTH CAUSE OF ACTION
(Eviction and Issuance of Writ of Restitution)

66. Counterclaimant repeats and realleges Paragraphs 1–69 inclusive, as set forth

hereinabove.

67. On or about November 15, 2018, Counterdefendant was served with a Thirty Day

Notice to Quit the Premises pursuant to NRS 40.251. A true and accurate copy is attached hereto

as Exhibit 16.

68. Notwithstanding the foregoing Notice to Quit the Premises, Counterdefendant

remains in possession and occupation of the premises and continues to hold the same,

notwithstanding its status as a holdover Tenant.

69. Counterdefendant has refused to surrender possession of the premises.
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70. Counterdefendant unlawfully holds over and continues in possession of the

premises by virtue of the foregoing defaults and breaches, and remains in possession without the

permission of Counterclaimant.

71. Counterclaimant prays that the Court enter an order requiring restitution of the

premises.

PRAYER FOR RELIEF

WHEREFORE, Counterclaimant prays for judgment against Counterdefendants for the

following:

1. For restitution of the premises;

2. For damages against Counterdefendants, and each of them in an amount in excess

of $10,000.00 according to proof;

3. For declaratory relief as prayed for in the Counterclaim; and

4. For an award of Court costs, according to law, and attorney fees as provided in

the underlying Lease between the parties.

Dated this 9th day of January, 2019.

MARQUIS AURBACH COFFING

By /s/ Terry A. Moore
Terry A. Moore, Esq.
Nevada Bar No. 7831
10001 Park Run Drive
Las Vegas, Nevada 89145
Attorneys for Defendant/Counterclaimant,
Tropicana Investments, LLC
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing ANSWER AND COUNTERCLAIM was submitted

electronically for filing and/or service with the Eighth Judicial District Court on the 9th day of

January, 2019. Electronic service of the foregoing document shall be made in accordance with

the E-Service List as follows:1

Mario Lovato mpl@lovatolaw.com

I further certify that I served a copy of this document by mailing a true and correct copy

thereof, postage prepaid, addressed to:

N/A.

/s/ Cally Hatfield
An employee of Marquis Aurbach Coffing

1 Pursuant to EDCR 8.05(a), each party who submits an E-Filed document through the E-Filing System
consents to electronic service in accordance with NRCP 5(b)(2)(D).
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MARIO P. LOVATO, ESQ. 
Nevada Bar No. 7427 
LOVATO LAW FIRM, P.C. 
7465 W. Lake Mead Blvd. Ste. 100 
Las Vegas, Nevada 89128 
TEL: (702) 979-9047 
mpl@lovatolaw.com 
Attorney for Plaintiff / Counterdefendant 
JSJBD Corp dba Blue Dog’s Pub 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

JSJBD CORP, d/b/a Blue Dog’s Pub, a Nevada ) 
corporation,      ) Case No.: A-18-785311-B 
       ) Dept. No.: 11 
                       Plaintiff,   ) 
       ) 
vs.       ) 
       ) 
TROPICANA INVESTMENTS, LLC, a  )  BUSINESS COURT  
California limited liability company,   ) 
       )  
                        Defendant.   )  
_________________________________________ ) 
TROPICANA INVESTMENTS, LLC, a   ) 
California limited liability company,    ) 
       ) 
   Counterclaimant,  ) 
vs.       ) 
       ) 
JSJBD CORP d/b/a Blue Dog’s Pub, a Nevada  ) 
corporation; STUART VINCENT; JEFFREY B.  ) 
VINCENT; and JEFF WHITE,   ) 
       ) 
   Counterdefendants.  ) 
_________________________________________ ) 
 

COUNTERDEFENDANT JSJBD CORP’S REPLY TO COUNTERCLAIM 

 Plaintiff / Counterdefendant JSJBD Corp, d/b/a Blue Dog’s Pub (“Blue Dog’s”) answers, 

replies to, and otherwise denies, the allegations of the Counterclaim filed by Defendant / 

Counterclaimant Tropicana Investments LLC (“TI” or “Landlord”), as follows:  

 

 

Case Number: A-18-785311-B

Electronically Filed
1/31/2019 12:31 PM
Steven D. Grierson
CLERK OF THE COURT
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PARTIES / GENERAL ALLEGATIONS 

 1.  Blue Dog’s is without sufficient knowledge or information to admit or deny the 

allegations contained in paragraph 1 of the Counterclaim, and, on such basis, denies the 

allegations. 

 2. Blue Dog’s denies the allegations contained paragraph 2 of the Counterclaim. 

 3. Blue Dog’s denies the allegations contained paragraph 3 of the Counterclaim.

 4. Blue Dog’s is without sufficient knowledge or information to admit or deny the 

allegations contained in paragraph 4 of the Counterclaim, and, on such basis, denies the 

allegations. 

 5. Blue Dog’s is without sufficient knowledge or information to admit or deny the 

allegations contained in paragraph 5 of the Counterclaim, and, on such basis, denies the 

allegations. 

 6. Blue Dog’s is without sufficient knowledge or information to admit or deny the 

allegations contained in paragraph 6 of the Counterclaim, and, on such basis, denies the 

allegations. 

 7. Blue Dog’s denies the allegations contained in paragraph 7 of the Counterclaim as, 

inter alia, incomplete, as the Lease and Option expressly refer to one another and are part of the 

same agreement. 

 8. Blue Dog’s denies the allegations contained paragraph 8 of the Counterclaim. 

 9. Blue Dog’s denies the allegations contained paragraph 9 of the Counterclaim. 

 10. Blue Dog’s denies the allegations contained paragraph 10 of the Counterclaim, as, 

inter alia, the Counterclaim mischaracterizes the Option and is argumentative, the Option is in 

writing and speaks for itself. 

 11. Blue Dog’s denies the allegations contained paragraph 11 of the Counterclaim, as, 

inter alia, the Lease is a written document that speaks for itself. 
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 12. Blue Dog’s denies the allegations contained paragraph 12 of the Counterclaim, as, 

inter alia, the Counterclaim mis-states and mischaracterizes the Amendment (e.g., the Amendment 

“change[s]” the “Commencement Date” of the Lease and “changed” the “Expiration Date” of the 

Lease), which is a written document that speaks for itself. 

 13. Blue Dog’s denies the allegations contained paragraph 13 of the Counterclaim, as, 

inter alia, the Counterclaim mis-states and mischaracterizes the Addendum (e.g., the Amendment 

“change[s]” the “Commencement Date” of the Lease and “changed” the “Expiration Date” of the 

Lease), which is a written document that speaks for itself. 

 14. Blue Dog’s denies the allegations contained paragraph 14 of the Counterclaim, as, 

inter alia, the Counterclaim mis-states and mischaracterizes the Lease (e.g., the Lease’s 

“Commencement Date” and “Expiration Date” were “changed”), and the Lease Assignment and 

Modification is a written document that speaks for itself. 

 15. Blue Dog’s denies the allegations contained paragraph 15 of the Counterclaim, as, 

inter alia, the Counterclaim mis-states and mischaracterizes the Lease Assignment and 

Modification, which is a written document that speaks for itself. 

 16. Blue Dog’s denies the allegations contained paragraph 16 of the Counterclaim. 

 17. Blue Dog’s denies the allegations contained paragraph 17 of the Counterclaim, as, 

inter alia, the Counterclaim mis-states and mischaracterizes the Lease Assignment and 

Modification, which is a written document that speaks for itself. 

 18. Blue Dog’s denies the allegations contained paragraph 18 of the Counterclaim. 

 19. Blue Dog’s denies the allegations contained paragraph 19 of the Counterclaim. 

 20. Blue Dog’s denies the allegations contained paragraph 20 of the Counterclaim.

 21. Blue Dog’s is without sufficient knowledge or information to admit or deny the 

allegations contained in paragraph 21 of the Counterclaim, and, on such basis, denies the 

allegations. 
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 22. Blue Dog’s is without sufficient knowledge or information to admit or deny the 

allegations contained in paragraph 22 of the Counterclaim, and, on such basis, denies the 

allegations. 

 23. Blue Dog’s is without sufficient knowledge or information to admit or deny the 

allegations contained in paragraph 23 of the Counterclaim, and, on such basis, denies the 

allegations. 

 24. Blue Dog’s denies the allegations contained paragraph 24 of the Counterclaim, as, 

inter alia, the Counterclaim mis-states and mischaracterizes the Addendum II, which is a written 

document that speaks for itself. 

 25. Blue Dog’s denies the allegations contained paragraph 25 of the Counterclaim, as, 

inter alia, the Counterclaim mis-states and mischaracterizes the Addendum II, which is a written 

document that speaks for itself. 

 26. In response to paragraph 26 of the Counterclaim, Blue Dog’s admits that Stuart 

Vincent sent the letter “to exercise our five year option” and as further stated in the letter, which 

is a written document that speaks for itself, and denies the remainder as the Counterclaim, inter 

alia, mis-states and mischaracterizes the letter and the Lease. 

 27. Blue Dog’s denies the allegations contained paragraph 27 of the Counterclaim. 

 28. Blue Dog’s denies the allegations contained paragraph 28 of the Counterclaim.

 29. Blue Dog’s denies the allegations contained paragraph 29 of the Counterclaim, as, 

inter alia, the Counterclaim mis-states and mischaracterizes the Letter attached as part of Exhibit 

11 to the Counterclaim, which is a written document that speaks for itself. 

 30. In response to paragraph 30 of the Counterclaim, Blue Dog’s admits, that, in a letter 

dated August 2, 2016, Lesley B. Miler of the law firm Kaempfer Crowell stated, inter alia, “Please 

be advised that this firm is counsel to JSJBD Corp.,” and Blue Dog’s denies the remainder, as, 

inter alia, the letter is a written document that speaks for itself. 
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 31. In response to the allegations of paragraph 31 of the Counterclaim, Blue Dog’s 

admits that the referenced letter, again, provided notice that “JSJBD hereby exercises its option to 

renew the Lease,” but Blue Dog’s denies the remainder of the allegations as, inter alia, the 

Counterclaim mis-states and mischaracterizes the Letter attached as part of Exhibit 12 to the 

Counterclaim, which is a written document that speaks for itself. 

 32. In response to the allegations of paragraph 32 of the Counterclaim, Blue Dog’s 

admits that Lesley B Miller was the then-attorney of JSJBD Corp., and Blue Dog’s denies the 

remainder of the allegations. 

 33. Blue Dog’s denies the allegations contained in paragraph 33 of the Counterclaim, 

as, inter alia, the Counterclaim mis-states and mischaracterizes the Lease and the related 

documents, which are written documents that speak for themselves. 

 34. Blue Dog’s denies the allegations contained in paragraph 34 of the Counterclaim, 

as, inter alia, the Counterclaim mis-states and mischaracterizes Exhibit 12 and the related 

documents, which are written documents that speak for themselves. 

 35. Blue Dog’s denies the allegations contained in paragraph 35 of the Counterclaim, 

as, inter alia, the Counterclaim mis-states and mischaracterizes Exhibit 13 and the related 

documents, which are written documents that speak for themselves. 

 36. Blue Dog’s denies the allegations contained in paragraph 36 of the Counterclaim. 

 37. Blue Dog’s denies the allegations contained in paragraph 37 of the Counterclaim. 

 38. Blue Dog’s denies the allegations contained in paragraph 38 of the Counterclaim. 

 39. In response to the allegation of paragraph 39 of the counterclaim, Blue Dog’s 

admits that there was a negotiation and exchange of drafts, but deny the remainder of the 

allegations of paragraph 39. 

 40. Blue Dog’s denies the allegations contained in paragraph 40 of the Counterclaim.

 41. Blue Dog’s denies the allegations contained in paragraph 41 of the Counterclaim, 
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as, inter alia, the Counterclaim mis-states and mischaracterizes Exhibit 14, which is a written 

documents that speaks for itself. 

 42. Blue Dog’s denies the allegations contained in paragraph 42 of the Counterclaim, 

as, inter alia, the Counterclaim mis-states and mischaracterizes Exhibit 15, which is a written 

documents that speaks for itself. 

 43. Blue Dog’s denies the allegations contained in paragraph 43 of the Counterclaim.

 44. Blue Dog’s denies the allegations contained in paragraph 44 of the Counterclaim. 

FIRST CLAIM FOR RELIEF 
(Declaratory Judgment) 

 45. In response to paragraph 45 of the Counterclaim, Blue Dog’s repeats and restates 

its responses to the preceding paragraphs, above, as if stated in full herein. 

 46. Blue Dog’s denies the allegations contained in paragraph 46 of the Counterclaim.

 47. Blue Dog’s denies the allegations contained in paragraph 47 of the Counterclaim.

 48. Blue Dog’s denies the allegations contained in paragraph 48 of the Counterclaim.

 49. Blue Dog’s denies the allegations contained in paragraph 49 of the Counterclaim.

 50. Blue Dog’s denies the allegations contained in paragraph 50 of the Counterclaim.

 51. Blue Dog’s denies the allegations contained in paragraph 51 of the Counterclaim.

 52. Blue Dog’s denies the allegations contained in paragraph 52 of the Counterclaim.

 53. Blue Dog’s denies the allegations contained in paragraph 53 of the Counterclaim.

 54. Blue Dog’s denies the allegations contained in paragraph 54 of the Counterclaim.

 55. Blue Dog’s denies the allegations contained in paragraph 55 of the Counterclaim. 

SECOND CLAIM FOR RELIEF 
(Breach of Lease Agreement) 

 56. In response to paragraph 56 of the Counterclaim, Blue Dog’s repeats and restates 

its responses to the preceding paragraphs, above, as if stated in full herein. 

 57. Blue Dog’s denies the allegations contained in paragraph 57 of the Counterclaim. 
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 58. Blue Dog’s denies the allegations contained in paragraph 58 of the Counterclaim.

 59. Blue Dog’s denies the allegations contained in paragraph 59 of the Counterclaim.

 60. Blue Dog’s denies the allegations contained in paragraph 60 of the Counterclaim.

 61. Blue Dog’s denies the allegations contained in paragraph 61 of the Counterclaim. 

THIRD CLAIM FOR RELIEF 
(Breach of the Implied Covenant of Good Faith and Fair Dealing) 

 62. In response to paragraph 62 of the Counterclaim, Blue Dog’s repeats and restates 

its responses to the preceding paragraphs, above, as if stated in full herein. 

 63. In response to paragraph 63 of the Counterclaim, Blue Dog’s generally admits that 

the generalized statement of law included in paragraph 63 approximates the implied duty of good 

faith and fair dealing, although the actual language used by the Nevada Supreme Court controls. 

 64. Blue Dog’s denies the allegations contained in paragraph 64 of the Counterclaim.

 65. Blue Dog’s denies the allegations contained in paragraph 65 of the Counterclaim. 

FOURTH CAUSE OF ACTION 
(Eviction and Issuance of Writ of Restitution) 

 66. In response to paragraph 66 of the Counterclaim, Blue Dog’s repeats and restates 

its responses to the preceding paragraphs, above, as if stated in full herein. 

 67. Blue Dog’s denies the allegations contained in paragraph 67 of the Counterclaim.

 68. Blue Dog’s denies the allegations contained in paragraph 68 of the Counterclaim.

 69. Blue Dog’s denies the allegations contained in paragraph 69 of the Counterclaim.

 70. Blue Dog’s denies the allegations contained in paragraph 70 of the Counterclaim.

 71. Blue Dog’s denies the allegations contained in paragraph 71 of the Counterclaim.

 72. To the extent that any allegations have not otherwise been answered or otherwise 

responded-to in the above referenced paragraphs, such allegations are denied. 
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AFFIRMATIVE DEFENSES 

 1.  The Counterclaim fails to state a claim for which relief can purportedly be granted. 

 2.  The Counterclaims are precluded by Blue Dog’s Option rights. 

 3.  The Counterclaims are precluded by Blue Dog’s exercise of option rights, accepted 

by Landlord, to the extent any such exercise was purportedly even required in light of the “shall 

commence” terminology of the Lease and related documents. 

 4. The Counterclaims are precluded by Blue Dog’s payments, and, indeed, 

overpayments of rent and other amounts. 

 5. The Counterclaims are precluded by TI’s acceptance of payments with knowledge. 

 6. The Counterclaims are precluded by the doctrines of estoppel and waiver. 

 7. The Counterclaims are precluded by legal authority holding that a landlord is 

estopped to deny option rights. 

 8. The Counterclaims are precluded and barred by the ascertainable nature of the 

rental amount, which can be determined by appraisal and/or the Court. 

 9. The Counterclaims are precluded and barred by TI’s breach of contract / lease. 

 10. The Counterclaims are precluded and barred by TI’s breach of obligation to 

negotiate rent in good faith. 

 11. The Counterclaims are precluded and barred by TI’s breach in purporting to 

unilaterally set rent despite possessing no such right. 

 12. The Counterclaims are precluded and barred by TI’s breach in purporting to 

terminate lease contrary to the option rights of tenant. 

 13. The Counterclaims are precluded and barred by TI’s breach of obligation to repair 

roof and violation of Nevada statutes in regard to same. 

 14. The Counterclaims are precluded and barred by TI’s breach of the covenant of good 

faith and fair dealing. 

 15. The Counterclaims are precluded and barred by TI’s failure to differentiate the 

counterclaim for breach of the covenant of good faith and fair dealing from any breach claim, as 

well as Landlord’s failure to allege any breach of the covenant. 
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 16. The Counterclaims are precluded and barred by TI’s failure to perform obligations 

of Lease / “failure of consideration” by TI. 

 17. The Counterclaims are precluded and barred by TI’s false statements / fraud upon 

which Blue Dog’s reasonably and actually relied.  

 18. The Counterclaims are precluded and barred by the doctrines of illegality and 

unclean hands. 

 19. The Counterclaims are precluded and barred, subsequent to commencement and 

exercise of the option, by the “mirror image” rule, including, inter alia, TI’s counteroffers and 

demands for new Lease agreement, which were never agreed upon by the parties. 

 20. The Counterclaims are precluded and barred by the express terms of the Lease and 

related documents, which Landlord misstates and mischaracterizes. 

 21. The Counterclaims are precluded and barred because “Eviction” and “Writ of 

Restitution” are not claims for relief. 

 22. The Counterclaims are precluded and barred by falsity and the lack of verification. 

 23. The Counterclaims are precluded and barred by the lack of any factual allegation 

of breach by TI. 

 24. The Counterclaims are precluded and barred by TI’s failure to allege a legally 

protected right of Landlord that is purportedly ripe for determination and declaration by the Court. 

 25. The Counterclaims are precluded and barred by TI’s incorrect and improper usage 

of inapplicable and otherwise non-existent legal doctrines (i.e. “conditional” option contrary to the 

express terminology in Lease and related documents, Landlord’s reference to “void or voidable” 

despite existence of express option rights, Landlord’s reference to modification of “term” rather 

than the pertinent documents’ express modification of “Commencement Date” and “Expiration 

Date,” Landlord’s reference to “holdover” contrary to express option rights). 

 26. The Counterclaims are precluded and barred by the lack of damage alleged or 

incurred by TI. 

 27. The Counterclaims are precluded by a lack of subject matter jurisdiction over the 

Counterclaims in District Court. 
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 28. Blue Dog’s may not currently possess the knowledge or information to state all 

affirmative defenses, and, pursuant to NRCP 11 and otherwise, reserves the right to state additional 

affirmative defenses as the same may become known as this case proceeds. 

  
 WHEREFORE, Blue Dog’s requests the following relief: 

 1. Judgment in favor of Blue Dog’s and against Tropicana Investments on all claims 

and counterclaims; 

 2. Declaratory relief in favor of Blue Dog’s, whether as requested by Blue Dog’s or 

in regard to the Counterclaims. 

 3. Restitution, expectation, and other damages in an amount in excess of $10,000.00 

as described above. 

 4. A constructive trust and/or equitable lien over monies owed to Blue Dog’s. 

 5. Attorney fees, costs, and expenses. 

 6. An award of all applicable prejudgment and post-judgment interest; 

 7. Injunctive or other relief in favor of Blue Dog’s. 

 8. An accounting of CAM and related costs, as described Blue Dog’s Complaint. 

 9. Statutory relief pursuant to NRS Chapter 118C, NRS Chapter 40, and any other 

chapters relating to landlord-tenant disputes, including disputes relating to commercial property. 

 10. An award of any and all additional relief that the Court finds just and proper. 

       LOVATO LAW FIRM, P.C. 

        /s/ Mario Lovato   
       MARIO P. LOVATO, ESQ. 
       Nevada Bar No. 7427 
       Attorney for JSJBD Corp.  
       dba Blue Dog’s 
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CERTIFICATE OF SERVICE 

 IT IS HEREBY CERTIFIED that, on January 31, 2019, the above and foregoing 

COUNTERDEFENDANT JSJBD CORP’S REPLY TO COUNTERCLAIM was served via 

the Court’s system of electronic service on all parties registered and listed for such service, 

including upon by the following: 

 
Terry A. Moore 
Marquis Aurbach Coffing 
10001 Park Run Dr.  
Las Vegas, NV 89145 
Attorneys for Defendant / Counterclaimant 
Tropicana Investments, LLC 
 
 
       /s/ Mario Lovato    
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MARIO P. LOVATO, ESQ. 
Nevada Bar No. 7427 
LOVATO LAW FIRM, P.C. 
7465 W. Lake Mead Blvd. Ste. 100 
Las Vegas, Nevada 89128 
TEL: (702) 979-9047 
mpl@lovatolaw.com 
Attorney for Plaintiff and Counterdefendants 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

JSJBD CORP, d/b/a Blue Dog’s Pub, a Nevada ) 
corporation,      ) Case No.: A-18-785311-B 
       ) Dept. No.: 11 
                       Plaintiff,   ) 
       ) 
vs.       ) 
       ) 
TROPICANA INVESTMENTS, LLC, a  )  BUSINESS COURT  
California limited liability company,   ) 
       )  
                        Defendant.   )  
_________________________________________ ) 
TROPICANA INVESTMENTS, LLC, a   ) 
California limited liability company,    ) 
       ) 
   Counterclaimant,  ) 
vs.       ) 
       ) 
JSJBD CORP d/b/a Blue Dog’s Pub, a Nevada  ) 
corporation; STUART VINCENT; JEFFREY B.  ) 
VINCENT; and JEFF WHITE,   ) 
       ) 
   Counterdefendants.  ) 
_________________________________________ ) 
 

COUNTERDEFENDANTS STUART VINCENT, JEFFREY VINCENT, 
AND JEFF WHITE’S REPLY TO COUNTERCLAIM 

 
 Counterdefendants Stuart Vincent, Jeffrey Vincent, and Jeff White (“Counterdefendants”) 

answer, reply to, and otherwise deny, the allegations of the Counterclaim filed by Defendant / 

Counterclaimant Tropicana Investments LLC (“TI” or “Landlord”), as follows:  

 

 

Case Number: A-18-785311-B

Electronically Filed
5/7/2019 1:44 PM
Steven D. Grierson
CLERK OF THE COURT
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PARTIES / GENERAL ALLEGATIONS 

 1.  Counterdefendants are without sufficient knowledge or information to admit or 

deny the allegations contained in paragraph 1 of the Counterclaim, and, on such basis, denies the 

allegations. 

 2. Counterdefendants deny the allegations contained paragraph 2 of the Counterclaim. 

 3. Counterdefendants deny the allegations contained paragraph 3 of the Counterclaim.

 4. Jeff White denies the allegations contained in paragraph 4, and the remaining 

responding Counterdefendants are without sufficient knowledge or information to admit or deny 

the allegations contained in paragraph 4 of the Counterclaim, and, on such basis, deny the 

allegations. 

 5. Stuart Vincent admits the allegations contained in paragraph 5 of the Counterclaim 

and the remaining responding Counterdefendants  are without sufficient knowledge or information 

to admit or deny the allegations contained in paragraph 5 of the Counterclaim, and, on such basis, 

deny the allegations. 

 6. Jeffrey Vincent denies the allegations contained in paragraph 6, and the remaining 

responding Counterdefendants are without sufficient knowledge or information to admit or deny 

the allegations contained in paragraph 6 of the Counterclaim, and, on such basis, deny the 

allegations. 

 7. Counterdefendants deny the allegations contained in paragraph 7 of the 

Counterclaim as, inter alia, incomplete, as the Lease and Option expressly refer to one another and 

are part of the same agreement. 

 8. Counterdefendants deny the allegations contained paragraph 8 of the Counterclaim. 

 9. Counterdefendants deny the allegations contained paragraph 9 of the Counterclaim. 
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 10. Counterdefendants deny the allegations contained paragraph 10 of the 

Counterclaim, as, inter alia, the Counterclaim mischaracterizes the Option and is argumentative, 

the Option is in writing and speaks for itself. 

 11. Counterdefendants deny the allegations contained paragraph 11 of the 

Counterclaim, as, inter alia, the Lease is a written document that speaks for itself. 

 12. Counterdefendants deny the allegations contained paragraph 12 of the 

Counterclaim, as, inter alia, the Counterclaim mis-states and mischaracterizes the Amendment 

(e.g., the Amendment “change[s]” the “Commencement Date” of the Lease and “changed” the 

“Expiration Date” of the Lease), which is a written document that speaks for itself. 

 13. Counterdefendants deny the allegations contained paragraph 13 of the 

Counterclaim, as, inter alia, the Counterclaim mis-states and mischaracterizes the Addendum (e.g., 

the Amendment “change[s]” the “Commencement Date” of the Lease and “changed” the 

“Expiration Date” of the Lease), which is a written document that speaks for itself. 

 14. Counterdefendants deny the allegations contained paragraph 14 of the 

Counterclaim, as, inter alia, the Counterclaim mis-states and mischaracterizes the Lease (e.g., the 

Lease’s “Commencement Date” and “Expiration Date” were “changed”), and the Lease 

Assignment and Modification is a written document that speaks for itself. 

 15. Counterdefendants deny the allegations contained paragraph 15 of the 

Counterclaim, as, inter alia, the Counterclaim mis-states and mischaracterizes the Lease 

Assignment and Modification, which is a written document that speaks for itself. 

 16. Counterdefendants deny the allegations contained paragraph 16 of the 

Counterclaim. 

 17. Counterdefendants deny the allegations contained paragraph 17 of the 

Counterclaim, as, inter alia, the Counterclaim mis-states and mischaracterizes the Lease 

Assignment and Modification, which is a written document that speaks for itself. 
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 18. Counterdefendants deny the allegations contained paragraph 18 of the 

Counterclaim. 

 19. Counterdefendants deny the allegations contained paragraph 19 of the 

Counterclaim. 

 20. Counterdefendants deny the allegations contained paragraph 20 of the 

Counterclaim.  

 21. Counterdefendants deny the allegations of paragraph 21 of the Counterclaim. 

 22. Counterdefendants deny the allegations of paragraph 22 of the Counterclaim.

 23. Counterdefendants deny the allegations of paragraph 23 of the Counterclaim.

 24. Counterdefendants deny the allegations contained paragraph 24 of the 

Counterclaim, as, inter alia, the Counterclaim mis-states and mischaracterizes the Addendum II, 

which is a written document that speaks for itself. 

 25. Counterdefendants deny the allegations contained paragraph 25 of the 

Counterclaim, as, inter alia, the Counterclaim mis-states and mischaracterizes the Addendum II, 

which is a written document that speaks for itself. 

 26. In response to paragraph 26 of the Counterclaim, Stuart Vincent admits that he sent 

the letter “to exercise our five year option” and as further stated in the letter, which is a written 

document that speaks for itself, and denies the remainder as the Counterclaim, inter alia, mis-states 

and mischaracterizes the letter and the Lease, and the remaining responding Counterdefendants 

are without sufficient information and knowledge to admit or deny the allegations and, on such 

basis, deny the same. 

 27. Counterdefendants deny the allegations contained paragraph 27 of the 

Counterclaim. 

 28. Counterdefendants deny the allegations contained paragraph 28 of the 

Counterclaim.  
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 29. Counterdefendants deny the allegations contained paragraph 29 of the 

Counterclaim, as, inter alia, the Counterclaim mis-states and mischaracterizes the Letter attached 

as part of Exhibit 11 to the Counterclaim, which is a written document that speaks for itself. 

 30. In response to paragraph 30 of the Counterclaim, and based on the referenced 

document Counterdefendants admit, that, in a letter dated August 2, 2016, Lesley B. Miler of the 

law firm Kaempfer Crowell stated, inter alia, “Please be advised that this firm is counsel to JSJBD 

Corp.,” and Counterdefendants deny the remainder, as, inter alia, the letter is a written document 

that speaks for itself. 

 31. In response to the allegations of paragraph 31 of the Counterclaim, and based on 

the referenced document, Counterdefendants admit that the referenced letter, again, provided 

notice that “JSJBD hereby exercises its option to renew the Lease,” but Counterdefendants deny 

the remainder of the allegations as, inter alia, the Counterclaim mis-states and mischaracterizes the 

Letter attached as part of Exhibit 12 to the Counterclaim, which is a written document that speaks 

for itself. 

 32. In response to the allegations of paragraph 32 of the Counterclaim, 

Counterdefendants are without sufficient knowledge or information to admit or deny the 

allegations, and, on such basis, deny the same. 

 33. Counterdefendants deny the allegations contained in paragraph 33 of the 

Counterclaim, as, inter alia, the Counterclaim mis-states and mischaracterizes the Lease and the 

related documents, which are written documents that speak for themselves. 

 34. Counterdefendants deny the allegations contained in paragraph 34 of the 

Counterclaim, as, inter alia, the Counterclaim mis-states and mischaracterizes Exhibit 12 and the 

related documents, which are written documents that speak for themselves. 
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 35. Counterdefendants deny the allegations contained in paragraph 35 of the 

Counterclaim, as, inter alia, the Counterclaim mis-states and mischaracterizes Exhibit 13 and the 

related documents, which are written documents that speak for themselves. 

 36. Counterdefendants deny the allegations contained in paragraph 36 of the 

Counterclaim. 

 37. Counterdefendants deny the allegations contained in paragraph 37 of the 

Counterclaim. 

 38. Counterdefendants deny the allegations contained in paragraph 38 of the 

Counterclaim. 

 39. In response to the allegation of paragraph 39 of the counterclaim, 

Counterdefendants are without sufficient knowledge and information to admit or deny the 

allegations, and, on such basis, deny the same. 

 40. Counterdefendants deny the allegations contained in paragraph 40 of the 

Counterclaim.  

 41. Based on the referenced document, Counterdefendants deny the allegations 

contained in paragraph 41 of the Counterclaim, as, inter alia, the Counterclaim mis-states and 

mischaracterizes Exhibit 14, which is a written documents that speaks for itself. 

 42. Based on the referenced document, Counterdefendants deny the allegations 

contained in paragraph 42 of the Counterclaim, as, inter alia, the Counterclaim mis-states and 

mischaracterizes Exhibit 15, which is a written documents that speaks for itself. 

 43. Counterdefendants deny the allegations contained in paragraph 43 of the 

Counterclaim. 

 44. Counterdefendants deny the allegations contained in paragraph 44 of the 

Counterclaim. 

FIRST CLAIM FOR RELIEF 
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(Declaratory Judgment) 

 45. In response to paragraph 45 of the Counterclaim, Counterdefendants repeat and 

restate the responses to the preceding paragraphs, above, as if stated in full herein. 

 46. Counterdefendants deny the allegations contained in paragraph 46 of the 

Counterclaim.  

 47. Counterdefendants deny the allegations contained in paragraph 47 of the 

Counterclaim. 

 48. Counterdefendants deny the allegations contained in paragraph 48 of the 

Counterclaim. 

 49. Counterdefendants deny the allegations contained in paragraph 49 of the 

Counterclaim.  

 50. Counterdefendants deny the allegations contained in paragraph 50 of the 

Counterclaim.  

 51. Counterdefendants deny the allegations contained in paragraph 51 of the 

Counterclaim.  

 52. Counterdefendants deny the allegations contained in paragraph 52 of the 

Counterclaim.  

 53. Counterdefendants deny the allegations contained in paragraph 53 of the 

Counterclaim.  

 54. Counterdefendants deny the allegations contained in paragraph 54 of the 

Counterclaim.  

 55. Counterdefendants deny the allegations contained in paragraph 55 of the 

Counterclaim. 

SECOND CLAIM FOR RELIEF 
(Breach of Lease Agreement) 
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 56. In response to paragraph 56 of the Counterclaim, Counterdefendants repeat and 

restate the responses to the preceding paragraphs, above, as if stated in full herein. 

 57. Counterdefendants deny the allegations contained in paragraph 57 of the 

Counterclaim. 

 58. Counterdefendants deny the allegations contained in paragraph 58 of the 

Counterclaim.  

 59. Counterdefendants deny the allegations contained in paragraph 59 of the 

Counterclaim.  

 60. Counterdefendants deny the allegations contained in paragraph 60 of the 

Counterclaim.  

 61. Counterdefendants deny the allegations contained in paragraph 61 of the 

Counterclaim. 

THIRD CLAIM FOR RELIEF 
(Breach of the Implied Covenant of Good Faith and Fair Dealing) 

 62. In response to paragraph 62 of the Counterclaim, Counterdefendants repeat and 

restate the responses to the preceding paragraphs, above, as if stated in full herein. 

 63. In response to paragraph 63 of the Counterclaim, Counterdefendants generally 

admit that the generalized statement of law included in paragraph 63 approximates the implied 

duty of good faith and fair dealing, although the actual language used by the Nevada Supreme 

Court controls. 

 64. Counterdefendants deny the allegations contained in paragraph 64 of the 

Counterclaim.  

 65. Counterdefendants deny the allegations contained in paragraph 65 of the 

Counterclaim. 

FOURTH CAUSE OF ACTION 
(Eviction and Issuance of Writ of Restitution) 
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 66. In response to paragraph 66 of the Counterclaim, Counterdefendants repeat and 

restate the responses to the preceding paragraphs, above, as if stated in full herein. 

 67. Counterdefendants deny the allegations contained in paragraph 67 of the 

Counterclaim.  

 68. Counterdefendants deny the allegations contained in paragraph 68 of the 

Counterclaim.  

 69. Counterdefendants deny the allegations contained in paragraph 69 of the 

Counterclaim.  

 70. Counterdefendants deny the allegations contained in paragraph 70 of the 

Counterclaim.  

 71. Counterdefendants deny the allegations contained in paragraph 71 of the 

Counterclaim.  

 72. To the extent that any allegations have not otherwise been answered or otherwise 

responded-to in the above referenced paragraphs, such allegations are denied. 

AFFIRMATIVE DEFENSES 

 1. By the plain language of the Counterclaim, the Frist, Third, and Fourth Claims for 

Relief are not asserted against these Counterdefendants. 

 2. The Counterdefendants possess the same defenses as Blue Dog’s, including, but 

not limited to each of the following (as numbered in Blue Dog’s Reply to Counterclaim): 

 
 1.  The Counterclaim fails to state a claim for which 
relief can purportedly be granted. 
 
 2.  The Counterclaims are precluded by Blue Dog’s 
Option rights. 
 
 3.  The Counterclaims are precluded by Blue Dog’s 
exercise of option rights, accepted by Landlord, to the extent any 
such exercise was purportedly even required in light of the “shall 
commence” terminology of the Lease and related documents. 
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 4. The Counterclaims are precluded by Blue Dog’s 
payments, and, indeed, overpayments of rent and other amounts. 
 
 5. The Counterclaims are precluded by TI’s acceptance 
of payments with knowledge. 
 
 6. The Counterclaims are precluded by the doctrines of 
estoppel and waiver. 
 
 7. The Counterclaims are precluded by legal authority 
holding that a landlord is estopped to deny option rights. 
 
 8. The Counterclaims are precluded and barred by the 
ascertainable nature of the rental amount, which can be determined 
by appraisal and/or the Court. 
 
 9. The Counterclaims are precluded and barred by TI’s 
breach of contract / lease. 
 
 10. The Counterclaims are precluded and barred by TI’s 
breach of obligation to negotiate rent in good faith. 
 
 11. The Counterclaims are precluded and barred by TI’s 
breach in purporting to unilaterally set rent despite possessing no 
such right. 
 
 12. The Counterclaims are precluded and barred by TI’s 
breach in purporting to terminate lease contrary to the option rights 
of tenant. 
 
 13. The Counterclaims are precluded and barred by TI’s 
breach of obligation to repair roof and violation of Nevada statutes 
in regard to same. 
 
 14. The Counterclaims are precluded and barred by TI’s 
breach of the covenant of good faith and fair dealing. 
 
 15. The Counterclaims are precluded and barred by TI’s 
failure to differentiate the counterclaim for breach of the covenant 
of good faith and fair dealing from any breach claim, as well as 
Landlord’s failure to allege any breach of the covenant. 
 
 16. The Counterclaims are precluded and barred by TI’s 
failure to perform obligations of Lease / “failure of consideration” 
by TI. 
 
 17. The Counterclaims are precluded and barred by TI’s 
false statements / fraud upon which Blue Dog’s reasonably and 
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actually relied.  
 
 18. The Counterclaims are precluded and barred by the 
doctrines of illegality and unclean hands. 
 
 19. The Counterclaims are precluded and barred, 
subsequent to commencement and exercise of the option, by the 
“mirror image” rule, including, inter alia, TI’s counteroffers and 
demands for new Lease agreement, which were never agreed upon 
by the parties. 
 
 20. The Counterclaims are precluded and barred by the 
express terms of the Lease and related documents, which Landlord 
misstates and mischaracterizes. 
 
 21. The Counterclaims are precluded and barred because 
“Eviction” and “Writ of Restitution” are not claims for relief. 
 
 22. The Counterclaims are precluded and barred by 
falsity and the lack of verification. 
 
 23. The Counterclaims are precluded and barred by the 
lack of any factual allegation of breach by TI. 
 
 24. The Counterclaims are precluded and barred by TI’s 
failure to allege a legally protected right of Landlord that is 
purportedly ripe for determination and declaration by the Court. 
 
 25. The Counterclaims are precluded and barred by TI’s 
incorrect and improper usage of inapplicable and otherwise non-
existent legal doctrines (i.e. “conditional” option contrary to the 
express terminology in Lease and related documents, Landlord’s 
reference to “void or voidable” despite existence of express option 
rights, Landlord’s reference to modification of “term” rather than 
the pertinent documents’ express modification of “Commencement 
Date” and “Expiration Date,” Landlord’s reference to “holdover” 
contrary to express option rights). 
 
 26. The Counterclaims are precluded and barred by the 
lack of damage alleged or incurred by TI. 
 
 27. The Counterclaims are precluded by a lack of subject 
matter jurisdiction over the Counterclaims in District Court. 
 
 28. Blue Dog’s may not currently possess the knowledge 
or information to state all affirmative defenses, and, pursuant to 
NRCP 11 and otherwise, reserves the right to state additional 
affirmative defenses as the same may become known as this case 
proceeds. 
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 3. By asserting a claim based on the Guaranty documents attached to the 

Counterclaim, which itself references the “Lease,” Landlord necessarily admits that the provisions 

of the Lease remain valid and enforceable, precluding Landlord’s claims, as well as any claim 

based on a purported Guaranty. 

 4. Landlord’s counterclaims are not ripe, the necessary predicate has not been 

established, and the Landlord has accepted rent in excess of the express terms of the Lease, each 

precluding Landlord’s claim(s) against Counterdefendants. 

 5. Landlord’s claim(s) involve such a de minimum amount, which is unsupported by 

the express terms of the Lease, such that Landlord’s claim(s) against Counterdefendants are 

asserted for vexatious and other improper purposes, entitling Counterdefendants to attorney fees, 

costs, and other damages. 

 
 WHEREFORE, Counterdefendants requests the following relief: 

 1. Judgment in favor of Counterdefendants and against Tropicana Investments on all 

counterclaims; 

 2. That the Court declare that Landlord take nothing by way of the Counterclaim(s). 

 3. Attorney fees, costs, and expenses. 

 4. Any relief requested by Blue Dog’s deemed applicable to these responding 

Counterdefendants. 

 5. An award of any and all additional relief that the Court finds just and proper. 

       LOVATO LAW FIRM, P.C. 

        /s/ Mario Lovato   
       MARIO P. LOVATO, ESQ. 
       Nevada Bar No. 7427 
       Attorney for Plaintiff and Counterdefendants 
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CERTIFICATE OF SERVICE 

 IT IS HEREBY CERTIFIED that, on May 7, 2019, the above and foregoing 

COUNTERDEFENDANTS STUART VINCENT, JEFFREY VINCENT, AND JEFF 

WHITE’S REPLY TO COUNTERCLAIM was served via the Court’s system of electronic 

service on all parties registered and listed for such service, including upon by the following: 

 
Terry A. Moore 
Marquis Aurbach Coffing 
10001 Park Run Dr.  
Las Vegas, NV 89145 
Attorneys for Defendant / Counterclaimant 
Tropicana Investments, LLC 
 
 
       /s/ Mario Lovato    
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Marquis Aurbach Coffing 
Terry A. Moore, Esq. 
Nevada Bar No. 7831 
10001 Park Run Drive 
Las Vegas, Nevada 89145 
Telephone: (702) 382-0711 
Facsimile: (702) 382-5816 
tmoore@maclaw.com 

Attorneys for Defendant/Counterclaimant,  
Tropicana Investments, LLC 

 
 

DISTRICTCOURT 
 

CLARK COUNTY, NEVADA 

JSJBD CORP, d/b/a Blue Dog‘s Pub, a Nevada 
corporation, 
 
    Plaintiff, 
 
 vs. 
 
TROPICANA INVESTMENTS, LLC, a 
California limited liability company, 
 
    Defendant. 
 

 
 
Case No.: A-18-785311-B 
Dept. No.: XI 
 

[HEARING REQUESTED] 

 

TROPICANA INVESTMENTS, LLC, a 
California limited liability company, 
 
    Counterclaimant, 
 
 vs. 
 
JSJBD CORP, d/b/a Blue Dog‘s Pub, a Nevada 
corporation; STUART VINCENT, an individual; 
JEFFREY B. VINCENT, an individual; JEFF 
WHITE, an individual; JOHN DOES I-X; and 
ROE CORPORATIONS, 
 
    Counterdefendants. 
 

MOTION FOR SUMMARY JUDGMENT 

 
Defendant/Counterclaimant Tropicana Investments, LLC a California limited liability 

company (hereinafter ―Landlord‖), by and through its attorneys of record, the law firm of 

Marquis Aurbach Coffing, hereby submit their Motion for Summary Judgment.  This Motion is 

made and based upon all papers, pleadings, and records on file herein, the attached  

/ / / 

/ / / 

Case Number: A-18-785311-B

Electronically Filed
5/22/2019 5:19 PM
Steven D. Grierson
CLERK OF THE COURT
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Memorandum of Points and Authorities, and any oral argument allowed at a hearing on this 

matter. 

Dated this 22nd day of May, 2019. 

MARQUIS AURBACH COFFING 

By  /s/ Terry A. Moore   
Terry A. Moore, Esq. 
Nevada Bar No. 7831 
10001 Park Run Drive 
Las Vegas, Nevada  89145 
Attorneysfor Defendant/Counterclaimant 
Tropicana Investments, LLC 
 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

A landlord-tenant relationship has existed between the parties and their predecessors in 

interest for over twenty years relating to the same premises.  In the course of that relationship, 

the monthly rent Plaintiff/Counterdefendant JSJBD Corp. (―Tenant‖) has paid to Landlord under 

the lease has increased nearly every year,
1
 as is evident in repeated amendments to the Lease.  In 

2016, the Tenant sought to exercise an option to extend the lease term, but suddenly insisted on 

the rent being decreased, in direct contravention of the terms of the option provision which 

required and only provides for rental increases.  When Landlord refused to give in to this 

demand, Tenant filed suit in an effort to unilaterally insert and impose a ―market rent‖ term on 

the rental rate applicable to the current option term. 

This dispute between the parties can be resolved as a matter of law, because the material 

facts are not in dispute, and the only remaining points of contention are pure questions of law for 

this Court to decide.  As such, this motion seeks partial summary judgment in Landlord‘s favor 

as to its Declaratory Judgment counterclaim and against Tenant‘s Declaratory Relief cause of 

                                                 
1
 The sole exception to this trend was in 2011–2012, at the height of the Great Recession, when the 

parties agreed to maintain rent without an increase.  Regular annual increases resumed in 2013. 

120



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

Page 3 of 20 
MAC:08732-0323692508_3 

M
A

R
Q

U
IS

 A
U

R
B

A
C

H
 C

O
F

F
IN

G
 

1
0
0
0

1
 P

ar
k
 R

u
n

 D
ri

v
e 

L
as

 V
eg

as
, 

N
ev

ad
a8

9
1

4
5

 

(7
0
2

) 
3

8
2

-0
7
1

1
  

F
A

X
: 

 (
7
0
2

) 
3
8
2

-5
8

1
6
 

action.  Specifically, Landlord requests the Court declare the following to be determined as a 

matter of law: 

1. That the 1996 Option Agreement specifically relates only to the two options available 

to the Tenant in 2001 and 2006; 

2. That the option provision in the 2007Lease Assignment agreed to by the parties only 

provides for negotiation of rental increases, and thus does not contemplate the 

possibility of negotiating rental decreases during the subsequent option terms; 

3. That the rent applicable to the option period beginning in 2016 was agreed to between 

the parties during the course of negotiations and as performed by the Tenant 

thereafter; and 

4. In the alternative, that if no agreement was reached as to the material terms of  the 

option, then theTenant is currently in possession of the Premises as a holdover month-

to-month tenant. 

II. STATEMENT OF FACTS 

On or about July 9, 1996, Walter L. Schwartz, predecessor-in-interest to Landlord, as 

lessor, and Mark S. Van Aken, as tenant, entered into a written Lease (hereinafter the ―Lease‖) 

for the premises located at 3430 East Tropicana Avenue, Las Vegas, Nevada, Units 27, 28 and 

29, comprising a space of approximately 4,200 square feet (the ―Premises‖).  See Lease, a true 

and accurate copy of which is attached hereto as Exhibit 1.  The Lease provided for a tenancy 

lasting for a term of five years and five months, commencing April 1, 1996 and terminating on 

August 31, 2001.  Id. 

During the initial term of the Lease, from April 1, 1996 to August 31, 2001, the minimum 

monthly rent began at $3,150.00 per month, and this monthly rent increased by $210.00 at the 

beginning of every year of the five-year and five month term.  Id. at § 4. 

The Lease did not include any options to extend the term of the Lease.  Instead a separate 

and distinct, undated and stand-alone ―Option Agreement‖ was executed by the original 

Landlord and Tenant of the Lease.  See 1996 Option Agreement, a true and accurate copy of 

which is attached hereto as Exhibit 2. 

121



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

Page 4 of 20 
MAC:08732-0323692508_3 

M
A

R
Q

U
IS

 A
U

R
B

A
C

H
 C

O
F

F
IN

G
 

1
0
0
0

1
 P

ar
k
 R

u
n

 D
ri

v
e 

L
as

 V
eg

as
, 

N
ev

ad
a8

9
1

4
5

 

(7
0
2

) 
3

8
2

-0
7
1

1
  

F
A

X
: 

 (
7
0
2

) 
3
8
2

-5
8

1
6
 

The Option Agreement specifically referred to only two (2) discrete five-year option 

periods commencing in 2001 and 2006, ―at a market rental rate and terms as agreed by Landlord 

and Tenant.‖  Ex. 2.  By its own plain language, it is evident that the Option Agreement was 

neither indefinite nor perpetual, and was restricted to the two (2) defined five-year terms referred 

to on the face of the document. 

On April 16, 2001, Landlord and Mark S. Van Aken, entered into an Amendment to 

Retail Building Lease Dated July 9, 1996 (the ―2001 Amendment‖).  See 2001 Amendment, a 

true and accurate copy of which is attached hereto as Exhibit 3.  The 2001 Amendment extended 

the Lease term for five (5) years, from September 1, 2001 through August 31, 2006.  During the 

extended term, it was agreed that the base rent began at $5,670.00 per month, and this monthly 

rent increased by $210.00 at the beginning of every year, ending at $6,510.00 per month for the 

final year, ending on August 31, 2006.  Id. at § 3. 

On March 7, 2006, Landlord and Mark S. Van Aken, entered into an Addendum to Retail 

Building Lease Dated July 9, 1996 (the ―2006 Addendum‖).  See 2006 Addendum, a true and 

accurate copy of which is attached hereto as Exhibit 4.  The 2006 Addendum once again 

extended the tenancy for a term of five (5) years, from September 1, 2006 through August 31, 

2011.  During the extended term, it was agreed that the base rent began at $6,720.00 per month, 

and this monthly rent again increased by $210.00 at the beginning of every year, ending at 

$7,560.00 per month for the final year, ending on August 31, 2011.  Id. at § 3.  In addition, the 

Addendum gave the tenant an option to extend the Lease term for ―one (1) final extension term 

of five (5) years,‖to begin in 2011, and provided that such extension term shall be ―under terms 

and conditions to be negotiated.‖  That Addendum language thus modified and superseded all of 

the other prior lease documents concerning the 2011 option term, by eliminating any reference 

whatsoever to ―market rental rate.‖ 

During the term of the Lease, at this point extended to August 2011 by virtue of the 2006 

Addendum, the tenant sought to assign the tenancy to Tenant‘s predecessor-in-interest, JSJ, LLC.  

Thus, Landlord, Mark S. Van Aken, as tenant, and JSJ, LLC, as assignee, entered into a Lease 

Assignment and Modification agreement executed by all parties in June 2007 (the ―2007 Lease 
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Modification‖).  See 2007 Lease Modification, a true and accurate copy of which is attached 

hereto as Exhibit 5.   

The 2007 Lease Modification stated that it is the desire of all parties to allow Mark S. 

Van Aken to assign the Lease (Exhibit 1), the 2001 Amendment (Exhibit 3) and 2006 Addendum 

(Exhibit 4) to the Assignee, JSJ, LLC, under terms and conditions set forth in the 2007 Lease 

Modification.Ex. 5.  Notably, the 2007 Lease Modification did not refer to or incorporate an 

assignment of the stand-alone and separate 1996 Option Agreement (Exhibit 2).  Instead, the 

2007 Lease Modification provided a new provision conditionally granting the tenant up to three 

options to extend the Lease by five years at a time: 

…Landlord agrees to conditionally grant Assignee, J.S.J., LLC, three (3) 
additional five (5) year options to renew the term of the Lease under terms and 
conditions, including but not limited to rental increases, to be negotiated.  The 
conditional options shall commence after August 31, 2016, provided Assignee has 
timely complied with all terms and conditions of the Lease. 

Id. at § 8. 

The operative language regarding the three (3) five-year options does not include, nor 

does it even contemplate, decreases in the minimum base rental to be paid by Tenant.  Likewise, 

the operative language of the three (3) five-year options unmistakably does not include any 

reference to or consideration of ―market rental rate.‖   

On or about February 22, 2011, Landlord and JSJ LLC entered into a written Addendum 

II to Retail Building Lease (―2011 Addendum‖) which changed the Commencement Date of the 

Option Term to September 1, 2011 and the Expiration Date of the Option Term to August 31, 

2016.  See 2011 Addendum, a true and accurate copy of which is attached hereto as Exhibit 6. 

According to the 2011 Addendum, Landlord, in good faith and in an attempt to 

accommodate the requests of the Tenant, agreed that the monthly rent for the first two years of 

the first option term (September 2011 through August 2012, and September 2012 through 

August 2013) would remain at the same rate (but not decreased) as was paid the prior year 

(September 2010 through August 2011), and monthly rent thereafter would increase by $210.00 
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at the beginning of each of the remaining three (3) years of the option (from September 1, 2013, 

through August 31, 2016).Id. 

The below chart summarizes the various options provided over the course of the tenancy: 

Document Exhibit Option Term 

Lease  1 (none) 

1996 Option Agreement  2  Option to renew for five years commencing 

September 1, 2001, at a market rental rate and 

terms as agreed by Landlord and Tenant. 

 Option to renew for five years commencing 

September 1, 2006, at a market rental rate and 

terms as agreed by Landlord and Tenant. 

2006 Addendum 4  Option to extend lease term for five years 

commencing September 1, 2011, under terms and 

conditions to be negotiated. 

2007 Lease Modification 5  Three Options to renew for five years each 

commencing September 1, 2016, under terms and 

conditions, including but not limited to rental 

increases, to be negotiated. 

 

TENANT’S ATTEMPT TO EXERCISE THE FIRST FIVE-YEAR OPTION 

On February 26, 2016, approximately six months prior to the expiration of the Lease term 

on August 31, 2016, Tenant purported to exercise the first five-year option given by the 2007 

Lease Modification, to commence on September 1, 2016.  See Written Notice dated February 26, 

2016, a true and accurate copy of which is attached as Exhibit 7. 

The purported notice of exercise of the first five-year option on February 26, 2016 

ignored the express condition of the option language in the 2007 Lease Modification (Exhibit 5) 

which stated that the options were conditionally effective only with rental increases to be 
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negotiated.  Contrary to this express agreement, Tenant demanded a $2,500.00 reduction in rent 

per month —a 30% reduction in the rental rate.  Landlord did not accept this demand which 

contradicted the express terms of the 2007 Lease Modification. 

Notably, with the 2011-2013 exception previously noted above where rent stayed the 

same for each and every monthly rental increase from the commencement of the initial Lease 

term on April 1, 1996, through and including August, 2016, which amounted to more than 20 

years, the minimum base monthly rent always increased, and never decreased, in the amount of 

$210.00 per month for every base rent increase. 

TENANT’S EXERCISE OF THE FIRST FIVE-YEAR OPTION THROUGH ITS 
COUNSEL, AND TENANT’S PERFORMANCE THEREUNDER 

On June 15, 2016, Landlord‘s authorized agent, Commercial Investment Real Estate 

Services, on behalf of Landlord, extended an offer in writing to Tenant that, among other terms, 

proposed the amount of base rent for the initial year of the lease extension to remain the same as 

the previous year (2015–2016) which amounted to $8,190.00 per month.  See Letter Dated June 

15, 2016, a true and accurate copy of which is attached hereto as Exhibit 8. 

On August 2, 2016, Lesley B. Miller, Esq. of the law firm Kaempfer Crowell, notified 

Landlord that she represented Tenant as its counsel.  See Letter Dated August 2, 2016 from 

Lesley B. Miller, Esq., a true and accurate copy of which is attached hereto as Exhibit 9.  In this 

letter, Ms. Miller states in pertinent part as follows: ―JSJBD hereby exercises its option to renew 

the Lease pursuant to Section 8 of the Lease Assignment and Modification, dated June 26, 

2007.‖  Id.   

Ms. Miller also requested that the payment of base rent for the first year of the five-year 

renewal term would remain the same as the previous year (9/1/2015–8/31/2016), exactly as had 

been proposed and offered by Landlord‘s authorized agent in its June 15, 2016 letter proposal 

(Exhibit 8).Id.  Further, Tenant‘s attorney and agent clearly recognized the 20-year pattern of 

annual monthly rent increases of $210.00, as well as the contractual obligation to negotiate 

―rental increases‖ as set forth in the 2007 Lease Modification, as she requested an increase in 
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base rent for each subsequent year during the extended option term equal to the rate increase of 

$210.00 per month, all as had been set forth in the 2011 Addendum (Exhibit 6).  

Ms. Miller was undisputedly the duly authorized agent of Tenant when she made the 

representations contained in her August 2, 2016 letter. 

Then on August 31, 2016, the day before the commencement of the Option Term, the 

same attorney and agent for Tenant again reiterated the exercise of the option rights under the 

Lease to renew for an additional five-year term.  See Letter Dated August 31, 2016 from Lesley 

B. Miller, Esq., atrue and accurate copy of which is attached hereto as Exhibit 10.  Notably, the 

Tenant‘s attorney, Ms. Miller, attached a proposed amendment to the Lease which provided for a 

rent schedule where the Tenant would pay the following: 

09/01/16 to 08/31/17 - $8,400.00 per month, $100,500.00 per annum 
09/01/17 to 08/31/18 - $8,400.00 per month, $100,500.00 per annum 
09/01/18 to 08/31/19 - $8,610.00 per month, $103,320.00 per annum 
09/01/19 to 08/31/20 - $8,820.00 per month, $105,840.00 per annum 

09/01/20 to 08/31/21 - $9,030.00 per month, $108,360.00 per annum 

Id. 

On September 7, 2016, Landlord‘s counsel sent correspondence to Ms. Miller discussing 

several other non-material issues, to wit, parking, CAMs, security patrols, and issues related to 

personal guaranties.  Critically, the Landlord did not reject the proposed rent amounts.  Rather, 

the Landlord‘s counsel confirmed that the parking, CAMs, security patrols and guarantee related 

issues were the ―final matters‖ that the parties were attempting to work through.  See Exhibit 11.  

In other words, the parties agreed on the foregoing rental amounts for the option term.    

Thereafter, consistent with the parties‘ agreement, the Tenant began paying $8,400.00 per 

month in September 2016.  Further, the Tenant paid this sum uninterrupted for the ensuing year, 

through August 2017.  These monthly rental payments were accepted by the Landlord, and the 

Tenant remains in possession of the premises to date. 

Although the parties reached an agreement on the rent amounts for the Option Term, 

Tenant and Landlord, through their respective counsel, exchanged drafts of a proposed 

standardized lease form during the next twelve (12) months in an attempt to update the 
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remaining non-rent portions of the twenty (20) year old Lease.  During that time frame, the 

parties‘ conduct was consistent with the parties having agreed to the essential terms of the 

Option. 

Notably, at no time during the twelve month periodfrom September 2016 to August 2017 

was there ever an objection made to the amount of base rent then being paid by the Tenant, 

$8,400.00 per month, and at no time was this payment of increased rent raised as a disputed 

issue.  Likewise, at no time during this twelve month period did Lesley B. Miller, Esq. demand 

that the base rent be reduced or decreased, nor did she demand the base rent be negotiated down 

from the prior year‘s rent based on the condition of the market. 

On August 7, 2017, counsel for Landlord received correspondence from Lucas A. 

Grower, Esq., advising that Kaempfer Crowell had been relieved of its representation of Tenant 

and that in its place and stead Mr. Grower would be representing Tenant.  See Letter Dated 

August 7, 2017 from Lucas A. Grower, a true and accurate copy of which is attached hereto as 

Exhibit 12. 

On August 31, 2017, the Tenant, through its new counsel, suddenly demanded that Lease 

negotiations be restarted for the base rent on the basis of ―market rental rate and terms,‖ which 

had not been included in the various Lease documents since the original 1996 Option 

Agreement.  See Letter Dated August 31, 2017 from Lucas A. Grower, a true and accurate copy 

of which is attached hereto as Exhibit 13.  During the entire prior twelve months, not once was 

such a position advanced or brought up by Tenant‘s initial counsel, Lesley B. Miller, Esq.. 

On December 20, 2017, Mr. Grower, writing as the attorney for Tenant, again 

communicated Tenant‘s position that the rent for the option provided by the 2007 Lease 

Modification should be based on fair market value.  See Letter Dated December 20, 2017 from 

Lucas A. Grower, a true and accurate copy of which is attached hereto as Exhibit 14.  Further, 

Tenant‘s counsel admitted in this letter that Tenant was merely a holdover tenant: ―[Tenant‘s] 

pattern of conduct is consistent with its position as a holdover tenant and nothing more.‖  Id. 

After the Tenant‘s second attorney refused to acknowledge that an agreement had been 

reached on the important issue of base rent, Tenant, with its third attorney, filed this complaint 
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initiating this action on November 30, 2018 – 33 months after Tenant initially indicated it wanted 

to exercise the option and 27 months after the Option term commenced.   

III. LEGAL STANDARD 

The purpose of summary judgment proceedings is to pierce the pleadings and to test 

whether there are no issues of material fact, such that a party is entitled to a judgment as a matter 

of law.  See Dredge Corp. v. Husite Co., 78 Nev. 69, 89, 369 P.2d 686, 687 (1962).  Under 

NRCP 56(a), a party may move for summary judgment on all of, or a part of, a claim or defense.  

―The court shall grant summary judgment if the movant shows that there is no genuine dispute as 

to any material fact and the movant is entitled to judgment as a matter of law.‖  NRCP 

56(a).Although the non-moving party is entitled to all reasonable inferences from the documents 

and supporting evidence in its favor, it ―is not entitled to build a case on the gossamer threads of 

whimsy, speculation, and conjecture.‖ Wood v. Safeway, Inc., 121 Nev. 724, 731, 121 P.3d 1026, 

1030 (2005). 

The non-moving party ―bears the burden to do more than show that there is some 

metaphysical doubt as to the operative facts in order to avoid summary judgment . . . .‖  Id. at 

732, 121 P.3d at 1031 (internal quotation marks omitted).  Rather, ―[t]he nonmoving party must, 

by affidavit or otherwise, set forth specific facts demonstrating the existence of a genuine issue 

for trial or have summary judgment entered against him.‖ Id.  ―A factual dispute is genuine when 

the evidence is such that a rational trier of fact could return a verdict for the nonmoving party.‖  

Id. at 731, 121 P.3d at 1031 (citing Matsushita Elec. Indus. Co. v. Zenith Radio, 475 U.S. 574, 

586 (1986)).   

IV. LEGAL ARGUMENT 

Partial summary judgment is appropriate in Landlord‘s favor here because Landlord is 

only seeking judgment as to issues that are pure questions of law, and the material facts are 

undisputed.   

The undisputed facts that are material to the requested declarations are as follows: (1) the 

text of the Lease and all of the various related agreements, addenda, and modifications attached 

hereto as exhibits; (2) the fact that Landlord has never agreed to extend the Lease under terms 
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including a reduction in rent; and (3) the content of the various letters between the parties and 

their authorized representatives, and (4) the conduct and performance of the Tenant.  None of 

these facts are subject to reasonable dispute, and as such, the Court is able to make 

determinations as a matter of law based on these facts.  Therefore, for the reasons stated below, 

Landlord is entitled to judgment as a matter of law on the declarations sought herein, and the 

Motion should be granted. 

A. THE 1996 OPTION AGREEMENT RELATES ONLY TO THE TWO 
OPTIONS AVAILABLE TO THE TENANT IN 2001 AND 2006; 

First, Landlord requests the Court declare that the terms of the 1996 Option Agreement 

(Exhibit 2 to this Motion) applies solely to the two (2) specifically referenced options provided 

in the 1996 Option Agreement—those that began in September 2001 and September 2006—and 

do not apply to any other options provided by subsequent documents.  As this issue involves a 

pure question of interpretation of contractual terms, the Court may make such a determination on 

a motion for summary judgment.  See Fed. Ins. Co. v. Coast Converters, 130 Nev. 960, 965, 339 

P.3d 1281, 1284 (2014) (―In the absence of ambiguity or other factual complexities, contractual 

interpretation presents a question of law for the district court to decide… .‖) (internal quotations 

omitted). 

The starting point for the interpretation of any contract is the plain language of the 

contract.  See, e.g. McDaniel v. Sierra Health & Life Ins. Co., Inc., 118 Nev. 596, 53 P.3d 904 

(2002).  When a contract contains clear and unequivocal provisions, those provisions must be 

construed by their usual and ordinary meaning.  Dickenson v. Nevada, 110 Nev. 934, 937, 877 

P.2d 1059, 1061 (1994).  Additionally, Nevada law has long mandated that ―contracts should be 

construed so as to avoid rendering portions of them superfluous.‖  See, e.g.Musser v. Bank of 

Am., 114 Nev. 945, 950, 964, P.2d 51, 54 (1998).   

Here, the terms of the 1996 Option Agreement are plain and unambiguous in their 

application solely to the two (2) options created therein.  The entire Option Agreement consists 

of two nearly identical paragraphs, each of which plainly states terms solely for a single option, 

not for any future option.  For example, the first paragraph reads: ―…the tenant shall have the 
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option to renew this lease for a period of five years commencing September 1, 2001 at a market 

rental rate and terms as agreed by Landlord and Tenant.‖ Ex. 2.  The second paragraph is 

identical, except the date is changed to September 1, 2006.   

Accordingly, the 1996 Option Agreement consists of unambiguous terms that apply only 

to two very specific, distinct, and fixed option periods—the five-year periods beginning on 

September 1, 2001, and September 1, 2006.  The plain language of the 1996 Option Agreement 

thus necessarily does not apply to any other potential option periods, which were not even 

contemplated at that time.  To suggest that the inclusion of these terms in a 1996 agreement 

could imply that the same terms were intended to be included in all successive option agreements 

would be contrary to the express wording of the document, to which Plaintiff was not even a 

party, and to which Tenant cannot possibly offer testimony regarding the intention of the parties 

to the 1996 Option Agreement. 

Secondly, any terms pertaining to the options provided in the 1996 Option Agreement 

were superseded by the 2006 Addendum.  See Ex. 4.  The option provided in the 2006 

Addendum carries its own terms, including that the option period ―shall be under terms and 

conditions to be negotiated.‖  Id. at § 4.  The 2006 Addendum includes no language suggesting 

that the terms of the 1996 Option Agreement were to be included, considered or re-applied to the 

new options.  Rather, the 2006 Addendum states that the intent of that document is ―to amend 

[the] Lease.‖  Id.  Thus, the plain language of the 2006 Amendment shows an intent to supersede 

the terms present in the 1996 Option Agreement.  Again, the Plaintiff was not a party to this 

2006 Addendum, and therefore cannot offer credible evidence of a contrary intent. 

B. THE 2007 OPTION PROVISION ONLY PROVIDES FOR NEGOTIATION 
OF RENTAL INCREASES, AND  THUS DOES NOT CONTEMPLATE 
THE POSSIBILITY OF RENTAL DECREASES 

Next, Landlord seeks a declaration that the 2007 Lease Modification—the agreement 

governing the term that would begin in 2016 should the option provision therein be properly 

exercised—does not provide for the possibility of a decrease in monthly rent at the beginning of 

the option period. 
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Once again, the terms of the 2007 Lease Modification, like the 1996 Option Agreement 

and the 2006 Lease Addendum, are plain and unambiguous and may be interpreted as a matter of 

law.  See Ex. 5 at § 8.  Under these clear terms, the five-year options were expressly and 

unambiguously made conditional upon ―terms and conditions, including but not limited to rental 

increases, to be negotiated.‖  Id. 

A plain reading of this option provision requires recognition of the use of ―rental 

increases,‖ as opposed to merely ―rent.‖  This choice of words undisputedly reflects a manifest 

intent and agreement that the option period would be subject to increased rent, and that the 

parties would negotiate the degree and amount of said increases.  Any contrary interpretation 

would ignore the plain meaning of the contract terms, and would render the use of the term 

―increases‖ superfluous, a result that must be avoided.  See, e.g.,Musser v. Bank of Am., 114 Nev. 

945, 950, 964, P.2d 51, 54 (1998). 

In addition to the unambiguous language of the contract, Tenant has already recognized 

through its counsel that the 2007 Lease Modification does not contain any ―fair market‖ 

language.  Ex. 14 at TROP 589 (letter from Lucas Grower arguing that Tenant may negotiate 

base rent despite ―[t]he absence of language explicitly stating that negotiations would consider 

‗fair market value‘ … .‖).  This admission by Tenant‘s second lawyer only reaffirms the 

propriety of a judicial declaration that the option provided by the 2007 Lease Modification is not 

subject to considerations of fair market rental value.  The unequivocal contract language requires 

rental increases. 

C. THE RENT APPLICABLE TO THE OPTION PERIOD BEGINNING IN 
2016 WAS AGREED TO BETWEEN THE PARTIES 

Third, independent of the plain and unambiguous contractual language discussed above, 

the Court should declare that the parties reached an agreement as to the rent which would apply 

to the option period beginning in 2016.   

Under Nevada law, a contract is formed once an offer has been accepted, and a meeting 

of the minds exists.  May v. Anderson, 121 Nev. 668, 672, 119 P.3d 1254, 1257 (2005).  A 

meeting of the minds exists when the parties have agreed upon the contract‘s essential terms.  
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Roth v. Scott, 112 Nev. 1078, 1083, 921 P.2d 1262, 1265 (1996).  This requirement extends to 

option agreements, which are unenforceable if they leave an essential term to be decided in the 

future, because this signifies a lack of meeting of the minds.  City of Reno v. Silver State Flying 

Service, Inc., 84 Nev. 170, 175, 438 P.2d 257, 261 (1968). 

Which terms are essential to a contract ―depends on the agreement and its context and 

also on the subsequent conduct of the parties, including the dispute which arises and the remedy 

sought.‖  Cert. Fire Prot., Inc. v. Precision Constr., 128 Nev. 371, 378, 283 P.3d 250, 255 

(2012) (quoting Restatement (Second) of Contracts § 131 cmt. g (1981)).  Longstanding Nevada 

law provides that lease options must contain the same essential terms of an ordinary lease: (1) the 

names of the parties, (2) a description of the property, (3) the amount of rent, (4) when rent is 

payable, and (5) the duration of the lease.  Reno Club v. Young Inv. Co., 64 Nev. 312, 330, 182 

P.2d 1011, 1012 (1947). 

In Silver State Flying Service, the Nevada Supreme Court considered an option 

agreement similar to that at issue in the present case, and found it unenforceable for lack of 

specificity.  The agreement between the parties in that case provided the lessee the option to 

obtain an extension of the term for an additional ten years, and that the parties ―hereby mutually 

covenant and agree to negotiate as to the terms and conditions of said ten year extension of 

term…‖  Id., 84 Nev. at 173, 438 P.2d at 259.  The Nevada Supreme Court, citing California 

cases, held that under the ―well established‖ rule, the option was too indefinite to be enforced 

because either party may refuse to agree to anything to which the other party will agree.  Id., 84 

Nev. at 175, 438 P.2d at 261. 

Here, three of the four terms that are considered ―essential‖ under Nevada law—the 

names of the parties, the description of the property, and when rent is payable—are governed by 

the underlying Lease, and the parties never proposed changing any of those terms.  As such, the 

only essential term that remained to be agreed upon was the amount of rent.  In other words, 

once the parties agreed upon the amount of rent, there was a meeting of the minds, and the 

contract was formed.   
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1. The Tenant Proposed the Rent Schedule for the Option Term. 

This is precisely what occurred in the Fall of 2016 when the Tenant‘s attorney and 

authorized representative, Lesley B. Miller, Esq., proposed a rental amount, the Landlord 

accepted that amount, the Tenant began paying the agreed upon rental amount, and the Tenant 

continued to pay the agreed upon rental amounts without objection or dispute during the first 

year of the Option Term.   

The history of the negotiations of the rent amount to be paid can be summarized as 

follows: Tenant‘s first indication of intention to exercise the option came in its February 26, 

2016 letter to Landlord, in which Tenant demanded a rent reduction.  Ex. 7 at TROP 30–31.  

Landlord responded on June 15, 2016, with a counteroffer that the base rent would remain the 

same ($8,190 per month) for the initial year, with rent increasing by three percent each year 

thereafter.Ex. 8 at TROP 125.  Tenant‘s attorney, Lesley B. Miller, Esq., responded with a letter 

on August 2, 2016, agreeing to the terms of the option as offered by Landlord, except for the 

slight change that rent would increase at the historical rate of $210 per month every year instead 

of three percent.  Ex. 9. 

Thereafter, on August 31, 2016, the day before the option term commenced, Ms. Miller 

sent correspondence to the Landlord and included a proposed Amendment which set forth the 

following rental amounts: 

5.  Rent. The minimum rent amounts set forth in Section 4 of the 
Lease shall be amended as follows: 

 ―09/01/16 to 08/31/17 - $8,400.00 per month, $100,500.00 per annum 
 09/01/17 to 08/31/18 - $8,400.00 per month, $100,500.00 per annum 

09/01/18 to 08/31/19 - $8,610.00 per month, $103,320.00 per annum 
09/01/19 to 08/31/20 - $8,820.00 per month, $105,840.00 per annum 
09/01/20 to 08/31/21 - $9,030.00 per month, $108,360.00 per annum‖ 

 

See Ex.10. 
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 Landlord‘s counsel then responded to Tenant‘s counsel on September 7, 2016.  Ex. 11.  

In that correspondence, the Landlord mentioned a few other non-rent related matters and 

confirmed that those other non-rent related items were the ―final matters‖ that the parties needed 

to discuss.  In other words, the Landlord agreed to the proposed rental amounts and consistent 

therewith, the Tenant began paying the $8,400.00 a month in September 2016without objection 

or dispute, and the Landlord accepted that amount.  Given the foregoing, the Tenant is estopped 

from disclaiming its agreement to the rental amounts and it should be bound by the terms agreed 

to by the parties and confirmed by the Tenant‘s own conduct. 

 The determination that the parties had reached an agreement regarding the essential term 

of base rental amount is further supported by Section 34 of the Restatement (Second) of 

Contracts which provides that: 

§ 34.  Certainty and Choice of Terms; Effect of Performance or Reliance 

 (1)  The terms of a contract may be reasonably certain even though it 
empowers one or both parties to make a selection of terms in the course of 
performance. 

 (2)  Part performance under an agreement may remove uncertainty and 
establish that a contract enforceable as a bargain has been formed. 

. . . 

 Here the terms of the Lease were certain, even though the parties continued to work on 

non-essential terms and update the lease document, and such certainty was confirmed by the 

conduct (payment of rent by Tenant and acceptance of same by Landlord with continued 

uninterrupted possession of the leasehold by Tenant) of both Tenant and Landlord. 

In short, Tenant offered rent terms which Landlord accepted.  Notwithstanding that the 

parties were ultimately unsuccessful in agreeing to update peripheral terms in an updated lease 

form, the undeniable fact is that the parties reached an agreement as to the rent that would apply 

to the option period.  As such, Landlord requests the Court declare that the parties agreed that the 

134



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

Page 17 of 20 
MAC:08732-0323692508_3 

M
A

R
Q

U
IS

 A
U

R
B

A
C

H
 C

O
F

F
IN

G
 

1
0
0
0

1
 P

ar
k
 R

u
n

 D
ri

v
e 

L
as

 V
eg

as
, 

N
ev

ad
a8

9
1

4
5

 

(7
0
2

) 
3

8
2

-0
7
1

1
  

F
A

X
: 

 (
7
0
2

) 
3
8
2

-5
8

1
6
 

monthly rent applicable to the option period beginning on September 1, 2016 would be $8,400, 

with the agreed upon rental increases set forth above. 

D. IN THE ALTERNATIVE, THE OPTION WAS NOT EXERCISED AND 
TENANT IS A HOLDOVER TENANT 

Finally, in the event the Court does not declare that the rent applicable to the current 

option period was agreed to, Landlord requests the Court declare that Tenant is a holdover 

month-to-month tenant. 

First, Tenant has already acknowledged through its second attorney, Mr. Grower, that it 

is a holdover tenant.  SeeEx. 14 at TROP 588 (―[Tenant‘s] pattern of conduct is consistent with 

its position as a holdover tenant and nothing more.‖).  Simply put, if the Court cannot rule as a 

matter of law that the parties agreed to the amount of rent for the option period, then Landlord 

would agree with Tenant‘s second attorney‘s position that the option provision in the 2007 Lease 

Modification was never executed, meaning the Lease terminated by its terms on September 1, 

2016, and thus Tenant is now and has been a holdover month-to-month tenant.  

Landlord‘s primary request is for the Court to determine that the term of rent during the 

2016 option period was agreed to.  However, if the Court finds that the undisputed 

communications and conduct of the parties did not result in such an agreement, then the 

necessary result, as a matter of law, is that there is no lease in effect and Tenant is a holdover 

month-to-month tenant.   

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 
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V. CONCLUSION 

In light of the above, the Court should grant Landlord‘s motion and declare as a matter of 

law that (1) the 1996 Lease Option contains terms relating only to the options available to the 

Tenant in 2001 and 2006; (2) the option provision in the 2007 Lease Modification only provides 

for rental increases, and thus does not contemplate the possibility of rental decreases; and (3) the 

parties agreed to the rent amount applicable to the option period beginning in September 2016, 

which is currently in effect.  Finally, if the Court cannot make these three declarations at this 

time, then in the alternative, Landlord requests the Court declare that Tenant is currently in 

possession of the premises as a holdover tenant. 

Dated this 22nd day of May, 2019. 

MARQUIS AURBACH COFFING 

By  /s/ Terry A. Moore  
Terry A. Moore, Esq. 
Nevada Bar No. 7831 
10001 Park Run Drive 
Las Vegas, Nevada  89145 
Attorneys for Defendant 
Tropicana Investments, LLC 
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CERTIFICATE OF SERVICE 

I hereby certify that the foregoing MOTION FOR SUMMARY JUDGMENT was 

submitted electronically for filing and/or service with the Eighth Judicial District Court on the 

22nd day of May, 2019.  Electronic service of the foregoing document shall be made in 

accordance with the E-Service List as follows:
2
 

Mario Lovato   mpl@lovatolaw.com 
 

I further certify that I served a copy of this document by mailing a true and correct copy 

thereof, postage prepaid, addressed to: 

N/A 
 
 
 

 /s/ Carrie Roberts    
an employee ofMarquis Aurbach Coffing 

                                                 
2
 Pursuant to EDCR 8.05(a), each party who submits an E-Filed document through the E-Filing System 

consents to electronic service in accordance with NRCP 5(b)(2)(D). 
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MARIO P. LOVATO, ESQ. 
Nevada Bar No. 7427 
LOVATO LAW FIRM, P.C. 
7465 W. Lake Mead Blvd. Ste. 100 
Las Vegas, Nevada 89128 
TEL: (702) 979-9047 
mpl@lovatolaw.com 
Attorney for Plaintiff / Counterdefendant 
JSJBD Corp dba Blue Dogs Pub 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

JSJBD CORP, d/b/a Blue Dogs Pub, a Nevada ) 
corporation,      ) Case No.: A-18-785311-B 
       )  
                       Plaintiff,   ) 
       )  BUSINESS COURT 
vs.       ) 
       )   
TROPICANA INVESTMENTS, LLC, a  )   
California limited liability company,   )   
       )  
                        Defendant.   )  
_________________________________________ )  
       ) HEARING DATE: 07/08/19 
AND COUNTERCLAIMS.    ) HEARING TIME: 9:00 A.M. 
_________________________________________ )  
 

PLAINTIFF JSJBD CORP DBA BLUE DOGS PUB’S OPPOSITION TO  
MOTION FOR PARTIAL SUMMARY JUDGMENT AND  

COUNTERMOTION FOR PARTIAL SUMMARY ADJUDICATION 
 

 Plaintiff JSJBD Corp, d/b/a Blue Dogs Pub (“Blue Dogs”) opposes Defendant Tropicana 

Investments, LLC’s motion for partial summary judgment.  Blue Dogs countermoves for partial 

summary adjudication, on its declaratory judgment claim, declaring that: (1) Blue Dogs has 

enforceable option rights and has complied with the requirements for exercising its current option; 

(2) the parties have not been able agreed on the amount of rent, and, in accordance with Nevada 

case law, Plaintiff Blue Dogs is entitled to have rent set by the Court, in further proceedings in this 

case, at a reasonable rate ascertained from market conditions. 

 

Case Number: A-18-785311-B

Electronically Filed
6/19/2019 12:23 PM
Steven D. Grierson
CLERK OF THE COURT
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 This Opposition and Countermotion is based on the pleadings and papers on file, the 

attached Memorandum and exhibits, and any oral argument that may occur. 

       LOVATO LAW FIRM, P.C. 

        /s/ Mario Lovato   
       MARIO P. LOVATO, ESQ. 
       Nevada Bar No. 7427 
       Attorney for Blue Dogs Pub 
 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. 

INTRODUCTION 

 In 2016, Blue Dogs timely exercised a five-year option to extend its lease.  Blue Dogs’ 

options do not state the amount for rent for the option periods.  Instead, the options reference 

“market rental rate,” “as agreed,” and “to be negotiated”).  From 2016-18, the parties exchanged 

numerous proposed rental rates, but were unable to agree.  Tropicana Investments has threatened 

eviction, rather than negotiate a rental decrease to a reasonable market rate. 

 In Cassinari v. Mapes, the Nevada Supreme Court adopted the “modern rule” that holds 

that a commercial tenant’s option to renew lease is enforceable, despite not having a specific 

amount for rent because the District Court can determine a “reasonable” rental rate.1  As stated: 

It is proper, then, to imply that the parties intended a reasonable rent 
for the extended period. If unable to agree, a court should be allowed 
to fix the rental since economic conditions are ascertainable with 
sufficient certainty to make the clause capable of enforcement.2 
 

 A commercial tenant is entitled to apply to the District Court to determine reasonable rent.  

As the Nevada Supreme Court stated in a 1987 case discussing Cassinari: 

The doctors did not seek to affirm the lease and retain occupancy, 
something that they were clearly entitled to do. See, e.g., Cassinari 
v. Mapes, 91 Nev. 778, 542 P.2d 1069 (1975) (in which it was held 

                                                 
1 Cassinari v. Mapes, 91 Nev. 778, 781, 542 P.2d 1069, 1071 (1975) (“[T]he better view is to enforce such a provision 
for extension.”), citing numerous cases and 58 A.L.R.3d 500 “Validity & Enforceability of provision for renewal of 
lease at rental to be fixed by subsequent agreement of parties.” 
2 Cassinari, 91 Nev. at 781, 542 P.2d at 1071. 
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that in these kinds of situations, in which an option provides for 
rental to be negotiated and the parties fail to reach an agreement, 
the option is enforceable and a reasonable rental will be 
imposed).3 
 

 Blue Dogs has remained in compliance with lease obligations by paying the higher, “old” 

rent while the parties negotiated.   

 The Court should deny Tropicana Investment’s motion and grant Blue Dogs’ 

Countermotion.  Blue Dogs has enforceable option rights, the parties have been unable to agree on 

the rent, and, accordingly, the Court can determine the reasonable rent via further proceedings. 

II. 

STATEMENT OF FACTS 

 Blue Dogs Pub is located in a shopping center owned by Tropicana Investments at East 

Tropicana Ave. and South Pecos Rd.  See Decl. of Mark Van Aken, attached as Ex. 1.  Blue Dogs 

has been granted several five-year options, the first of which commenced in 2016.   

 A. THE LEASE AND THE OPTION RIGHTS. 

 As reasonable rent cannot be known years or decades beforehand, the options do not state 

a specific rental amount.  Rather: 

 ▪ Two options, attached to the 1996 Lease, state rent will be at “market rental rate” 

 ▪ A 2006 option is at rent “to be negotiated.”   

 ▪ Three additional five-year options granted in 2007 are at rent “to be negotiated.”   

 For 20 years, the parties operated under a 1996 Lease, and related documents, drafted by 

the Landlord.  Prior to 2016, no option had been exercised because the parties entered into 

Amendment / Addendum documents three separate times that each continued the commencement 

date and expiration date of the 1996 Lease by five-year periods, keeping all Lease and related 

documents in “full force and effect.”  This occurred in 2001, 2006, and 2011, continuing the term 

                                                 
3 Charter Medical Corp. v. Bealick, 103 Nev. 368, 370, 741 P.2d 1359, 1360-61 (1987) (emphasis added). 
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of the Lease to a commencement date in 2011 and an expiration date in 2016.   Blue Dogs’ option 

rights are exercisable within 90 days’ prior to expiration of the Lease (the 1996 options), within 6 

months prior to expiration (the 2006 option), or automatically (3 options granted in 2007). 

 In summary, the key lease documents are as follows: 

 
YEAR / TITLE 

 

 
DESCRIPTION 

 
1996 Lease & attached 

Option Agreement 
(Ex. 3) 

Sets the Lease terms and conditions.  Sets rent for 1996-2001. The 
Option Agreement is exhibit to, the Lease.  Grants two 5-year options-
to-renew “at a market rate” and “as agreed” 
 

2001 Amendment  
(Ex. 4) 

Changes “commencement” of 1996 Lease to 2001, “expiration” to 
2006.  Sets rent amounts for 2001-06.  Does not exclude any prior 
option-to-renew. 
 

2006 Addendum” 
(Ex. 5) 

Changes “commencement” of Lease to 2006, “expiration” to 2011.  
Sets rent amounts for 2006-11.  Does not exclude any prior option-to-
renew.  Grants a 5-year option-to-extend “under terms and conditions 
to be negotiated” 
 

2007 Lease 
Assignment & 

Modification (Ex. 6) 

Assigned all Lease rights to Blue Dogs.  Does not exclude any prior 
options.  Grants three “additional” 5-year options-to-renew at rent 
amount “to be negotiated” 
 

2011 Addendum II 
(Ex. 7) 

Changes “commencement” of Lease to 2011, “expiration” to 2016.  
Sets rent amounts for 2011-16.  Does not exclude any prior options. 
 

02/06/16 Renewal 
Letter (Ex. 8) 

Blue Dogs serves letter exercising “our five year option” and 
discussing “rental rate that is significantly above current market rates”
 

  1.  1996 Lease with two five-year options. 

 In 1996, the parties’ predecessors-in-interest entered into a Lease.  See Decl. of Mark Van 

Aken (“Van Aken Decl.”), attached as Ex. 1; Lease, Ex. 3.  The Lease had a “term” of five years, 

expiring on August 31, 20014, with two options to renew the lease by giving 90-days’ notice “in 

advance of the Lease expiration” for an additional five years each. 

 The two options were attached as an exhibit to the Lease under the heading “Option 

                                                 
4 The Lease referenced a March 30, 2001 expiration, but also stated the rent payable through August 31, 2001.  
Subsequent documents amend the “expiration date” to August 31 in a pertinent year. 
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Agreement.”  See Ex. 3 (last page).  Each option could be exercised 90 days’ prior to “Lease 

expiration.” This also recognizes that “expiration” changes over time.  Id.  The rent for any option 

that is “market rental rate and terms as agreed by Landlord and Tenant.”  Id. 

 The 1996 Lease and the options are part of the same agreement.5  Van Aken Decl. ¶ 3.  The 

Lease and the Option Agreement were drafted by the Landlord.  Id.  The options were part of the 

same agreement as the Lease and attached to it.  Id.  The two documents refer to one another (e.g., 

both referencing “this Lease,” and the page before the options stating the Lease has an “exhibit”).  

They have the same font and formatting.  See Lease & Option Agreement, Ex. 3. 

 The options would be critical to any commercial tenant operating a tavern, and were to Van 

Aken, who had liquor and gaming licensing at the location.  Van Aken Decl. ¶¶ 4-5.  Blue Dogs 

later succeeded to these same rights, which are tied to the location.  Id. ¶ 10; Lease Assign & 

Modif., Ex. 7.  The Option Agreement was signed by then-Landlord Schwartz and then-Tenant 

Van Aken at the same time as the Lease.  Van Aken Decl. ¶ 3.  They were part of the same 

bargained-for exchange, (see id. ¶¶ 2-6), making the options irrevocable.6 

 The two five-year options granted in 1996 specifically reference “market rental rate.”  See 

Ex. 3 (last page).  In negotiating these, the landlord specifically discussed his willingness to adjust 

the rent to the “market rental rate” when the time came.  Van Aken Decl. ¶ 6. 

  2. 2001 “Amendment” to Lease  

 By 2001, Tropicana Investments had succeeded to the Landlord’s interest.  When the 

expiration date of the Lease approached, the principal Jeff Chauncey would not discuss “market 

rental rates” or the options, themselves.  Van Aken Decl. ¶ 7. 

                                                 
5 “Multiple writings signed at the same time, addressing the same subject, and cross-referencing one another may be 
taken to comprise a single agreement.”  Coast to Coast Demolition & Crushing, Inc. v. Real Equity Pursuit, LLC, 126 
Nev. 97, 101, 226 P.3d 605, 608 (Nev. 2010). 
6 See, e.g., Hennessey v. Price, 96 Nev. 33, 36, 604 P.2d 355, 357 (Nev. 1980) (“the option was supported by 
consideration and was, therefore, irrevocable.”) 
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 Rather, Landlord Tropicana Investments drafted an “Amendment” (Van Aken Decl. ¶ 7), 

signed by Landlord and then-Tenant.  See 2001 Amendment, attached as Ex. 4.  The Amendment 

changes the “commencement date” of the Lease from April 1, 1996 to September 1, 2001.  Id.  It 

changes the “expiration date” of the Lease from March 30, 2001, to August 31, 2006.  Id.  It set 

the specific rent for 2001-2006.  Id.   

 The Amendment does not exclude the two options from the continued terms of the Lease, 

which allows the tenant to renew by giving 90-days’ notice in advance of the expiration of the 

Lease.  The Amendment stated that, “All of the terms, covenants, provisions, and agreements to 

the lease not conflicting with this Amendment shall remain in full force and effect.”  Id. ¶ 7(A). 

 The plain language kept the options in “full force and effect.”7 

  3. 2006 “Addendum” to Lease. 

 In 2006, when the Lease expiration date approached, Tropicana Investments’ principal Jeff 

Chauncey would not discuss “market rental rates” or the options.  Van Aken Decl. ¶ 8. 

 Rather, in 2006, Landlord Tropicana Investments drafted an “Addendum,” signed by 

Landlord and then-Tenant.  See 2006 Addendum, attached as Ex. 5.  The Addendum changes the 

“commencement date” to September 1, 2006 and the “expiration date” to August 31, 2011. 

 The Addendum does not exclude the two five-year options from the continued terms of the 

Lease, which allows the tenant to renew by giving 90-days’ notice in advance of the “expiration.”  

The Amendment states, “All of the terms, covenants, provisions, and agreements to the lease not 

conflicting with this Amendment [sic] shall remain in full force and effect.”  Addendum ¶ 7(A). 

 Further, the Addendum granted another five-year option after the August 31, 2011 

expiration date, leaving rent “to be negotiated.”  Id. ¶ 4. Thus, paragraph 4 of the Addendum states: 

                                                 
7 As stated by the Ninth Circuit on the same pertinent facts: “The amendment extended the ‘term’ of the lease . . . . 
The option clause, which remained ‘in full force and effect’ after the amendment, gave [Tenant] the option to 
renew the lease for five years beyond the ‘term’ of the lease. The amendment changed the meaning of ‘term’ 
throughout the lease.”  McLane & McLane v. Prudential Ins. Co., 735 F.2d 1194, 1195-96 (9th Cir. 1984); see also 
49 Am. Jur. 2d Landlord & Tenant § 143 (same). 
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“Tenant shall have the option to extend the lease term for one (1) final extension term of five (5) 

years, commencing on the expiration date hereof.”  Id.  Regarding exercise of the option, the 

Addendum states: “Said option shall be exercised by giving Landlord notice in writing of such 

election at least six (6) months prior to the expiration of the lease.”  Id. 

 This option was also part of a bargained-for exchange of rights, making it irrevocable. 

  4. 2007 “Lease Assignment & Modification” 

 In 2007, Mark Van Aken sought to sell the bar in light of his advancing age and because 

of the difficulty of operating another bar that is unconnected to this case.  Van Aken Decl. ¶¶ 10, 

11.  Tropicana’s principal, Jeff Chauncey, refused to consent to an assignment of the Lease and 

related rights to a new tenant, unless 10% of the $500,000.00 purchase price was paid to Tropicana 

Investments.  Id.  Jeff Chauncey gave no reason, let alone any good faith reason, for withholding 

consent to assignment.  Id.  Needing to sell, Van Aken eventually capitulated, and Landlord 

received $50,000.00 of the monies paid by Blue Dogs.8  See Lease Assign. & Modif., Ex. 6. 

 In 2007, the parties entered into a Lease Assignment & Modification.  Id.  It incorporated 

and confirmed the Lease, the Amendment, and the Addendum, and that Blue Dogs succeeds to all 

rights.  See id. at 1.  It also granted “three additional five year options, stating:   

Landlord agrees to conditionally grant Assignee, J.S.J., LLC, three 
(3) additional five (5) year options to renew the term of the Lease 
under terms and conditions, including but not limited to rental 
increases, to be negotiated.  The conditional options shall 
commence9 after August 31, 201610, provided Assignee has timely 
complied with all terms and conditions of the Lease. 
 

Id. ¶ 8. 

                                                 
8 Tropicana Investments’ taking of $50,000.00 is a breach of both the duty of good faith and fair dealing and of the 
Lease.  See, e.g., Cohen v. Ratinoff, 195 Cal. Rptr. 84, 88 (Cal. Ct. App. 1983). (“The duty of good faith and fair 
dealing . . . militates against the arbitrary or unreasonable withholding of consent to an assignment. A breach by the 
lessor of his duty constitutes a breach of the lease agreement.”). 
9 “[S]hall commence” is a self-renewing, or “evergreen,” clause, that automatically renews the Lease upon expiration. 
10 The provision states “after August 31, 2016,” which indicates there are other options “to renew,” and leaves open 
that the three “additional” options to renew that are being granted can be exercised many years “after” August 31, 
2016. Again, the provision does not exclude any previously granted options. 
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 Discussing this exact provision with Landlord in 2007, Blue Dogs requested a change so 

that it expressly state that rent for each option would be the “market” rent in the area.  See Jeff 

Vincent Decl.,11 attached as Ex. 2.  In response, Landlord’s representative stated that Landlord and 

his counsel would not agree to any change, but explained the provision by further stating: “This 

Landlord has always negotiated in good faith and at market value and below market value with 

his Tenants.”  See 06/06/07 Email from Landlord (J. Velarde) to Blue Dogs, attached as Ex. 9.  

 The Lease Assignment & Modification does not exclude the prior options.  Rather, it 

incorporates all prior documents “collectively” as part of the “Lease” being assigned. 

  5. 2011 “Addendum II” to Lease. 

 In 2011, Blue Dogs and Tropicana Investments entered into an Addendum II.  See Ex. 7.  

The Addendum II changes the “commencement date” of the Lease to September 1, 2011.  Id. ¶ 1.  

It changes the “expiration date” to August 31, 2016.  Id. ¶ 2.  It was drafted by the Landlord. 

 The Addendum does not exclude the prior options from the continued terms of the Lease.  

It states that, “All of the terms, covenants, provisions, and agreements to the lease not conflicting 

with this Amendment [sic] shall remain in full force and effect.”  Id. ¶ 4(A). 

 B. ON FEBRUARY 26, 2016 BLUE DOGS EXERCISES ITS FIRST 5-YEAR  
  OPTION. 
 
  1. Timely exercise of option. 
 
 On February 26, 2016, Blue Dogs provided notice, in writing, that Blue Dogs was 

“exercis[ing] our five year option beginning September 1st 2016.”  See 02/26/16 Renewal Letter, 

attached as Ex. 8.  Landlord admits that Blue Dogs exercised its option by such writing on February 

26, 2016.  See Answer ¶ 15 (admitting “that Plaintiff attempted to exercise its option.”). 

 The Renewal Letter was timely.  It was sent more than 90 days prior to the August 31, 2016 

expiration date of the Lease.  The Letter was also more than 6 months prior to the expiration. 

                                                 
11 The Jeff Vincent Declaration attests to facts, and documents, from 2007 to present.  For purposes of brevity, further 
reference to it is largely omitted. 
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  2. Terms and conditions already in place, with only rent to negotiate. 

 All terms and conditions of the Lease were already in place, except for the “market rental 

rate.”  For two pages, the Renewal Letter discusses that rent needs to decrease in light of a decline 

in the market (e.g., “During the past eight years rents in Las Vegas have declined as a result of the 

recession.  Blue Dogs rent increased during this period, resulting in a rental rate that is significantly 

above current market rates and unaffordable.”).  See Renewal Letter, Ex. 8. 

 For years, Blue Dogs had communicated the need to adjust rent to the decreased market 

rental rates in the area.  See, e.g., 06/06/07 Email exchange, Ex. 9.  Even prior to the Renewal 

Letter, Blue Dogs attempted to meet to discuss the reduction of rent to market rates.  See, e.g., 

02/16/16 Email from Blue Dogs to Landlord (requesting meeting to discuss the “rental rates” for 

the option term), attached as Ex. 10.  Tropicana Investments had repeatedly stated its alleged 

willingness to adjust the rent to reflect the market rent in the area.  See Vincent Decl., Ex. 2. 

  3. Blue Dogs has continued paying the “old” rent to stay in compliance  
   with alleged Lease obligations and protect its option rights. 
 
 Since September 1, 2016, Blue Dogs, in good faith, has continued to pay the above-market 

rent from 2016 while it negotiated with Landlord.  It has done this to ensure that it remains entitled 

to enforce its option rights.  Meanwhile, as shown below, Landlord has repeatedly sought to claim 

default despite the rental payments far in excess of market rates since September 1, 2016.   

 C. THE PARTIES ARE UNABLE TO AGREE ON RENT, AS LANDLORD  
  ADOPTS AN AGGRESSIVE BARGAINING POSITION, REFUSING TO  
  LOWER RENT TO REASONABLE / MARKET RENTAL RATES. 
 
  1. No new lease document has been signed, as the parties do not agree. 
 
 From February of 2016 to the filing of this case, the parties discussed the rental rate and 

Landlord’s demand for all new Lease documents.  This case involves a commercial lease.  All 

parties have understood at all times that there is no agreement unless and until the parties actually 

sign off on binding lease documents.  See Vincent Decl., Ex. 2. 
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 Repeatedly, Landlord and his counsel have both recognized in written correspondence that 

there is no new agreement regarding the specific amount of rent, let alone on the entirely new 

Lease documents Landlord sought, because neither sign would sign off on proposed terms.   

 There has been no agreement because Landlord adopted an aggressive negotiating position 

of refusing to adjust rent to market rental rates, resorting to default declarations, that Landlord 

would unilaterally set the rent (which Landlord has no right to do under the Lease or Nevada law), 

and, finally, to service of a Notice of Termination.   

  2. From 2016-2018, the parties exchanged numerous correspondences  
   while they negotiated, which shows the parties were at loggerheads over  
   the rental rate (as well as Landlord’s additional demands). 
 
 Landlord’s claim that there is any agreement regarding a specific amount of rent for the 

option term is meritless.  It is merely Landlord’s bargaining position, subjecting Blue Dogs to 

threats that affect it far more than Landlord because Blue Dogs’ licensing is tied to the location. 

 The following recites the history of negotiations, leaving the parties far apart on rent. 

   a. February to June 2016: Blue Dogs attempts to negotiate  
    market rent for the option period. 
 
 On February 16, 2016, Blue Dogs sent an email to Landlord: “We would like to set up a 

meeting to discuss the renewal of the five(5) year lease option for BDP and the rental rates going 

forward for the next five years. We will bring four years of financials.”  See 02/16/16 Email, Ex. 

10.  “It is critical that we meet as soon as possible to renew the option for Blue Dogs Pub.”  Id. 

 On February 26, 2016, Blue Dogs its five-year option.  See Ex. 8.  In the same 

correspondence, it discussed the lower market rents in the area.  The letter further stated: “[F]or us 

to remain in business Blue Dogs needs a $2,500 a month reduction in rent.”  Id. 

 On April 6, 2016, Landlord sent a proposed “Addendum” (attached as Ex. 11), which 

would have changed the commencement and expiration dates of the Lease, would increase the 

rent, and would put off the issue of options by another five years.  Blue Dogs did not agree. 

 On April 26, 2016, Blue Dogs sent a responding letter to Landlord, attached as Ex. 12.  It 
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stated, inter alia: “We cannot accept a rent above $1.40 per Sq/Ft, $5880 per month . . . .”    

 On April 28, 2016, Landlord sent correspondence, (Ex. 13).  It stated, “You have our best 

offer.  We are reducing rent by a substantial amount . . . we are not in business to lose money.” 

 In May of 2016, Blue Dogs discussed the rent issue with Landlord’s representatives.  On 

May 19, 2016, Landlord’s broker sent correspondence (Ex. 14), discussing “lease renewal” and 

“rental reduction.”  It states: “The Landlord reiterated . . . you have his best offer.  The rental 

reduction . . . of $840.00 per month (or $0.20 psf/per month) over the next five years . . . .”  

 Blue Dogs further discussed the rental issue directly with Landlord.  Landlord proposed a 

reduction of rent ($50,400 over five years), subject to repayment to Landlord if Blue Dogs sold / 

assigned its rights in the bar.  On May 26, 2016, Blue Dogs sent an email to Landlord, (attached 

as Ex. 15), that Blue Dogs did not agree with the proposal. 

   b. In June of 2016, Landlord begins demanding all new Lease  
    documents, and new counsel for Blue Dogs discussed  
    negotiating points all of which were immediately rejected by  
    Landlord. 
 
 In June of 2016, Landlord began demanding entirely new Lease documents to replace the 

1996 Lease and related documents, apparently to avoid “market” rental rights in the options. 

 On June 15, 2016, Landlord sent a letter to Blue Dogs (Ex. 16) that stated: “Landlord is 

requiring a new lease document for Blue Dogs Pub . . . .”  Landlord’s began claiming a breach of 

the assignment provision.  Landlord demanded a rental increase of 3%. 

 For the next several months, the discussion involved Landlord’s new claimed that there 

was a violation by Blue Dogs regarding the assignment provisions of the 1996 Lease.   

   c. On August 2, 2016, Leslie Miller, Esq. sends a letter as counsel  
    for Blue Dogs, which Landlord immediately rejects on all points. 
 
 On August 2, 2016, an attorney for Blue Dogs sent a letter.12  On August 2, 2016, Leslie 

                                                 
12 Years later, Landlord’s counsel would purport that Landlord “accept[ed]” despite Landlord’s prompt rejection of 
all items in the letter by way of a responding letter Landlord (Jeff Chauncey) sent on August 3, 2016. 
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Miller, Esq. sent correspondence (Ex. 17) that:  

 (1) asserted Blue Dogs did not violate the Lease’s assignment provision;  

 (2) Blue Dogs was exercising its option (already done on February 26, 2016);  

 (3) discussed increasing rent by $210 (despite Blue Dogs principals’ discussions with 

Landlord that rent needed to decrease to market rental rates); and  

 (4) requested further discussion regarding entering into “Addendum III” (which was a 

document sent by Landlord on April 6, 2016, but which Landlord stated on June 15, 2016 that he 

no longer sought because of his latest demand for entirely new Lease documents).   

 Miller did not sign the Addendum III referenced in her letter.  She was new counsel in the 

case, and not one of the parties who might sign off on commercial lease documents. 

 The next day, August 3, 2016, Landlord’s principal, Jeff Chauncey, sent responding 

correspondence (Ex. 18) directly to Leslie Miller rejecting all of her proposals.  Landlord rejected 

Miller’s arguments regarding the assignment provision.  Landlord rejected her discussion of rent, 

stating that Landlord sought higher rent consisting of an increase of 3% per year, with the same 

increase each year thereafter.  Landlord rejected Miller’s discussion of an “Addendum III,” as 

Landlord had been demanding entirely new Lease documents since June 15.  As Chauncey stated: 

“We will require a new lease documents.  The options and rate will be per the original lease.”   

 The purpose of Chauncey’s email was to communicate that, whatever Miller argued about 

assignment, she obviously did not know the parties’ respective negotiating positions. 

 The notion that Landlord supposedly had an agreement on rent is meritless.  Both sides had 

rejected the other sides’ proposals.  No new lease document had been entered into. 

   d. August 2016 to August 2017: The parties negotiate, but do not  
    agree, on new Lease documents. 
 
 After the early-August 2016 discussion, Landlord sent proposed new Lease documents to 

Leslie Miller.  On August 31, 2016, Miller sent correspondence that stated, “JSJBD declines to 

go forward with a new lease as proposed, and hereby again exercises its valid option rights under 
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the Lease . . . .”  August 31, 2016 Letter from Miller to Landlord, attached as Ex. 19.  The letter 

also counter-proposed a “total base rental amount of $1.00/square feet—in accordance with the 

current advertised rate of the shopping center, plus a 25% premium on that amount.”   

 On September 7, 2016, Landlord’s counsel John Sacco, Esq. sent correspondence, attached 

as Ex. 20.  Sacco’s letter sought to negotiate various lease provisions as part of Landlord’s 

proposed new Lease documents.  He did not claim that a binding agreement on rent already existed.   

 On November 22, 2016, Blue Dogs’ counsel sent correspondence confirming that there 

still is no agreement on new lease documents.  See Ex. 21.  It stated, inter alia, “Our client is still 

in the process of reviewing the lease in detail.  Due to the substantial differences from the prior 

lease, JSJBD is ensuring that the terms comport with its specific use and existing business.”   

 From November 2016 to August of 2017, the parties’ counsel discussed proposed Lease 

documents, but no agreement was reached.  By August of 2017, Landlord’s principal discussed 

matters directly with Blue Dogs’ principals.  Landlord threatened to declare Blue Dogs in default.  

On August 3, 2017, Landlord’s principal, Jeff Chauncey, sent an email to Blue Dogs stating: 

I’m sending you this email in hopes that you are ready to sign your 
new lease.  I’m [sic] am very frustrated that this has not been 
resolved months ago as this has been going on over a year.  We have 
sent you our final draft and if you are not going to provide the 
appropriate information as requested by my attorney and sign the 
lease, then you are leaving me no choice except to declare you in 
default. 
 
You have been a tenant for a long time and this is not my preference 
but I don’t understand these continuing delays and I’m really tired 
of this back and forth and having to keep paying attorneys. 
 

See Ex. 22.  The email confirmed that there is no agreement on new lease terms.  It also confirms 

that Landlord would resort to actions not authorized under the Lease to force a capitulation. 

 On August 9, 2017, Landlord’s counsel sent a letter to Blue Dogs’ new counsel, Lucas 

Grower.  See Ex. 23.  Confirming the lack of any agreement, the letter stated: “I can assure you 

that my client also wishes to amicably resolve this matter and accordingly, we look forward to 
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getting the Lease Agreement executed by the parties.”  It stated that he had “been working on this 

matter with Rachel L. Sully, Esq. at Kaempfer Crowell for almost a year.”  It discussed redlines 

of proposed Lease documents and that there would be no “rehashing the points” “already rejected.” 

 On August 10, 2017, Blue Dogs send an email to Landlord (Chauncey) that stated that rent 

needed to be reduced to “current market average of the Plaza.”  See Ex. 24.   

 On August 15, 2017, Landlord (Chauncey) sent an email to Blue Dogs, reducing 

Landlord’s rent demand.  See Ex. 25.  It stated his proposal “to give you a $.05 per foot discount 

and at this point it is the best we can do.”  He offered no rental increases for two years.   

 Landlord stated, however, that he refused to discuss market rates, knowing that Blue Dogs 

was tied to its location, stating: “Market conditions or whatever other tenants are paying are not 

a factor as your location and type of use are unique to your industry.”  Id.  

 In response, on August 18, 2017, Blue Dogs’ counsel discussed with Landlord’s counsel 

that rent be reduced to “current market average.”  In Landlord’s counsel’s email confirming the 

call, Landlord’s counsel stated: “Your client requested that the rent be based on the ‘current 

market average’ of the Center, and unequivocally, we aren’t going to do that . . . .”  See Ex. 26.  

Landlord’s counsel began arguing that Blue Dogs was a “holdover tenant,” ignoring the option. 

 On August 25, 2017, Landlord’s counsel sent an email with yet another rental offer, stating: 

“Landlord isn’t asking for a rental increase now, and your client would be agreeing to pay Base 

Rent in the amount that he has already been paying for the next 12 months.”  See Ex. 27.  While 

the email acknowledged the lack of any agreement, it revealed that Landlord’s new strategy would 

be assert Blue Dogs continue paying the “old rent” it was merely paying while it negotiated. 

 Later in the day of August 25, 2017, Landlord’s counsel offered to reduce rent by $.05 to 

$1.95  per square foot per month if Blue Dogs would sign the proposed Lease.  See Ex. 28. 

 On August 31, 2017, Blue Dogs counsel sent a letter to Landlord’s counsel.  See. Ex. 29.  

The letter proposed rent of $1.45 per square foot per month.  It quoted the “market rental rate” 
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provision of the Option Agreement attached to the 1996 Lease. 

 After counsel for Blue Dogs stated that he would provide redlines to the latest lease 

documents sent by Landlord, Landlord’s counsel stated: “[D]on’t waste your time with revisions 

or redlines.  A detailed letter to you will be forthcoming . . . .”  Ex. 30. 

   e. On September 6, 2018, Landlord purports to unilaterally set the  
    rent, falsely claiming the parties agreed in August of 2016. 
 
 On September 6, 2017, Landlord’s counsel sent a letter to Blue Dogs counsel.  See Ex. 31.  

The letter spends the first page recognizing that negotiation is a two-way street and that no 

agreement had been reached by the parties.  For example, it states: “offers from my client were 

rejected” and “Negotiation is, by definition, a process whereby parties try to find a way to reach 

an agreement by discussion.”  The letter further states:  

[A]llow me to disabuse you of any notion that there will be any 
further “negotiations” with respect to his matter.  Your client’s offer 
to pay Base Rent in the amount of $1.45 per square foot contradicts 
his past performance, conduct, and the amount of Base Rent paid 
during the past 12 months.  The offer is firmly rejected. 
 

 Thus, at the same time that Landlord’s counsel rejects Blue Dogs’ counsel’s proposal of 

$1.45 per square foot, Landlord pretends there is already an agreement on rent. 

 Landlord’s counsel asserts that an August 2, 2016 letter from Blue Dogs then-counsel 

Leslie Miller supposedly made an offer and that there is “acceptance thereof by the Landlord.”  

Id.  This ignores that Landlord’s principal, Jeff Chauncey, immediately sent correspondence on 

August 3, 2016 rejecting everything stated in the Leslie Miller’s letter.  It ignores two-and-half 

years of other negotiations.  It ignores that the clients are the ones who sign lease documents. 

 Landlord’s counsel then purports to unilaterally set the amount of the rent for the five-year 

period of the option, increasing it from one year to the next.  There 1996 Lease and related 

documents do not grant such right or power to Landlord.  

 The parties’ counsel exchanged further correspondence disagreeing with each other’s 

positions.  On December 29, 2017, Landlord’s counsel sent a letter refusing to negotiate further.  
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See Ex. 32.  For the next 6-9 months, counsel continued discussing the matter, with no progress.  

On September 6, 2018, Landlord sent yet another rent proposal (see Ex. 33), offering to “forgive” 

rent increases that Landlord asserted if Blue Dogs would sign the proposed Lease documents. 

   f. Blue Dogs proposes use of a joint appraiser or other neutral  
    method, and Landlord responds by serving a Notice of  
    Termination. 
 
 On October 8, 2018, Blue Dogs’ counsel called and spoke with Landlord’s counsel, 

proposing that the parties use a neutral and reasonable methodology for determining reasonable / 

market rent.  See Ex. 34, 35.  Blue Dogs proposed that the parties hire a joint appraiser to determine 

market / reasonable rent.  Tropicana Investments immediately rejected the proposal.   

 Blue Dogs also proposed other neutral and reasonable methods for determining rent, such 

as use of more than one appraiser and/or by using an appraiser in conjunction with an arbitrator.  

Tropicana Investments rejected these as well.  See id. 

 In response, Tropicana Investments served a “Thirty Day Notice to Quit the Premises” 

dated November 14, 2018.  On November 16, 2018, Blue Dogs sent correspondence regarding the 

improper Notice of Termination and affirming its option rights: “As Landlord knows, in 2016, 

Blue Dogs exercised an option to extend the lease for a five-year period.”  See Ex. 36.  The same 

date, Blue Dogs served a copy of an appraisal of market / reasonable rent (Ex. 37), which shows a 

market rental rate far less than what Blue Dogs has paid in good faith while negotiations continued. 

III. 

ARGUMENT 

 Plaintiff Blue Dogs opposes Tropicana Investments’ motion, and countermoves for 

declaratory relief that enforces its right to renew / extend a commercial lease, including the 

following: (1) Blue Dogs has enforceable option rights and has complied with the requirements 

for exercising its current option; (2) the parties have not been able agreed on the amount of rent, 

219



 

 17

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

and, in accordance with Nevada case law, Plaintiff Blue Dogs is entitled to have rent set by the 

Court, in further proceedings in this case, at a reasonable rate ascertained from market conditions. 

 NRCP 56(c) and (d) allow parties to seek summary judgment or partial summary 

adjudication.  Summary judgment is appropriate and shall be rendered forthwith when the 

pleadings and other evidence on file demonstrate that no genuine issue as to any material fact 

remains and that the moving party is entitled to a judgment as a matter of law.  Wood v. Safeway, 

Inc., 121 Nev. 724, 729, 121 P.3d 1026, 1029 (2005). Pursuant to NRCP 56(c) and (d), this Court 

may enter a partial summary judgment, interlocutory in character, on any point of the law and 

retain jurisdiction on other points of law or make other decisions at a later time where the facts so 

warrant as they do here.   

 Enforcement of a lease option involves enforcement of contract rights.  A commercial 

tenant may, as here, affirm the option rights and seek judicial determination of the amount of rent 

where the parties have been unable to agree.  Cassinari v. Mapes, 91 Nev. 778, 781, 542 P.2d 

1069, 1071.  Commercial tenants may “affirm the lease and retain occupancy, something that they 

[a]re clearly entitled to do.”  Charter Medical Corp. v. Bealick, 103 Nev. 368, 370, 741 P.2d 1359, 

1360-61 (1987).  This simply requires proof of the option rights, the tenant’s compliance with the 

Lease / option obligations, and that the parties have been unable to agree on the amount of rent. 

 Interpretation of a contract  is a question of law.  Anvui, LLC v. G.L. Dragon, LLC, 123 

Nev. 212, 215-16, 163 P.3d 405, 407 (Nev. 2007)  The Court proceeds by looking at the plain 

language in the contract documents.   

 To the extent that the Lease or options are allegedly ambiguous, they must be construed 

against Landlord.  A contract is ambiguous when it is subject to more than one reasonable 

interpretation.  “Any ambiguity, moreover, should be construed against the drafter.”  Anvui, LLC 

v. G.L. Dragon, LLC, 123 Nev. 212, 215-16, 163 P.3d 405, 407 (Nev. 2007), citing Mullis v. 

Nevada National Bank, 98 Nev. 510, 513, 654 P.2d 533, 535 (1982).  The drafter of all of the 
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Lease and the related documents was the landlord. 

 A. PLAINTIFF BLUE DOGS HAS ENFORCEABLE OPTION RIGHTS. 

 There is no question that Blue Dogs has enforceable options.  All of the options were in 

writing and were relied upon.  They were granted to Blue Dogs were part of bargained for 

exchanges, i.e. consideration, making them irrevocable.  They also involved substantial payments 

of rent, payment of security deposits, and even payment of $50,000.00 to which Landlord was not 

entitled for consenting to an assignment to Blue Dogs.   

 Each of the options granted since the initial Lease was entered into in 1996 is can be 

exercised 90 days prior to “expiration” of the Lease.  By the plain language of the Amendment, 

the Addendum, and Addendum II, the expiration was continued to August 31, 2016. 

 Blue Dogs has two options to renew from 1996 that are measured from the date of the 

expiration of the Lease.  The two options are part of the 1996 Lease.  Agreements entered into at 

the same time form part of a single overarching agreement.  “Multiple writings signed at the same 

time, addressing the same subject, and cross-referencing one another may be taken to comprise a 

single agreement.”  Coast to Coast Demolition & Crushing, Inc. v. Real Equity Pursuit, LLC, 126 

Nev. 97, 101, 226 P.3d 605, 608 (Nev. 2010), citing Collins v. Union Fed. Savings & Loan, 99 

Nev. 284, 292, 662 P.2d 610, 615 (1983). 

 Mark Van Aken has attested to the Lease and Option Agreement being entered into at the 

same, they were attached together, and were signed together.  See Mark Van Aken Decl., Ex. 1. 

 The Option states four times that it is part of “this lease.”  It states: 

In the events [Tenant] has fully complied with all the terms, 
covenants condition of this lease and provided the Tenant gives the 
Landlord at lease ninety (90) days notice in writing, in advance of 
the lease expiration the tenant shall have the option to renew this 
lease . . . . 
 

(Emphasis added).  The same paragraph is repeated for a second right to renew the lease for an 

additional five years, using the same “this lease” language.   The Lease also repeatedly uses the 
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same “this Lease” terminology that appears four times in the Option.  See, e.g., Lease at 1st sent., 

¶ 8, ¶ 9, ¶ 11 (and in all but two paragraphs from ¶¶ 13-37).  The Lease also refers to the Option 

Agreement.  The last paragraph of the Lease has a merger / integration clause that states: 

Tenant acknowledges that there have been no representations made 
by Landlord . . .  except that which may be specifically set forth in 
writing in an exhibit attached hereto and executed by all parties in 
this Lease. 
 

Lease at 7 (emphasis added).  The Option Agreement is exhibit attached to the Lease that is in 

writing and executed by all parties in this Lease.  The merger / integration clause uses the same 

“this Lease” terminology that is used in both the Lease and the Option Agreement. 

 The Option Agreement states that “provided the Tenant gives the Landlord at least ninety 

(90) days’ notice in writing, in advance of the lease expiration the tenant shall have the option to 

renew this lease for a period of five years.”  The provision specifically references “the lease 

expiration.”  It further states that the five years would be “commencing September 1, 2001.”  Thus, 

it specifically references a separate commencement date.  As of the time entered into, 2001 would 

be the commencement date, but this is subject to change when the parties amend the Lease. 

 The Option Agreement has a second paragraph for a second right conferred to the Tenant 

if the Tenant “gives the Landlord at least ninety (90) days’ notice in writing, in advance of the 

lease expiration.”  This provides for a second option right. 

 In addition, Blue Dogs has an option to extend that was granted in the 2006 Addendum, 

and which is measured from the date of the expiration of the Lease (whose expiration was 

thereafter changed and continued to August 31, 2016 by Addendum II).   

 Finally, Blue Dogs has three “additional” options to renew that are contained in the Lease 

Assignment & Modification, which are evergreen option rights that automatically commence upon 

expiration “after August 31, 2016,” and the expiration of the Lease was thereafter changed and 

continued in 2011 to August 31, 2016. 

 Plainly, Blue Dogs has option rights, all of which were granted as part of bargained-for 
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exchanges, making them irrevocable. 

 B. BLUE DOGS HAS COMPLIED WITH THE REQUIREMENTS FOR  
  EXERCISING IS OPTION RIGHTS. 
 
 Blue Dogs provided more than 90 days’ notice for exercising an option to renew / extend 

by exercising its option on February 26, 2016, which is also more than six months prior to the 

expiration date of the Lease, which had been continued to August 31, 2016.  To the extent that the 

2006 option is at issue, Blue Dogs complied with the six month notice requirement for that option.  

To the extent that the three “additional” options in the 2007 Lease Assignment & Modification are 

pertinent, there is no notice requirement for such options, as they are self-renewing.13 

 Blue Dogs is also in compliance by paying rent so as to preserve its right and power to 

exercise options to renew / extend.  Even though rent is required to be re-set at a “market rate” 

and/or via other provisions that require a reasonable or market rate (because no rental amount is 

stated, but rather, that the amount shall be “as agreed” or “negotiated), Blue Dogs has paid well in 

excess of the market or reasonable rate by continuing the “old” 2016 payments.  It has continued 

paying rent in compliance with the implied covenant of good faith and fair dealing that read into 

every contract here in Nevada, and in contract provisions requiring some type of negotiation.  

 Blue Dogs has continued presenting proposals for lower, market rent throughout the time 

since it exercised its first option on February 26, 2016 to the date in 2018 when Landlord refused 

to further negotiate or discuss the issues.  See Exs. 34-36.  Even after such date, Blue Dogs 

proposed use of a joint appraiser, further showing its reasonableness.  Id.  It then proposed the use 

of a combination of appraisers and/or arbitrator.  Id.  Finally, and after Landlord rejected any 

neurtal methodology, Blue Dogs obtained an appraisal and served it on Landlord.  Id. 

 Blue Dogs is in compliance with any pertinent and material obligations under the Lease for 

exercising options to renew / extend the Lease. 

                                                 
13 This further shows the meritless nature of the argument that Leslie Miller “exercised” one of the 2007 options since 
they were self-renewing.  They automatically renew on “expiration.” 
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 C. TROPICANA INVESTMENTS HAS FAILED TO COMPLY WITH THE  
  OPTION RIGHTS, AND IS NOT ENTITLED TO UNILATERALLY SET  
  THE AMOUNT OF RENT. 
 
 The 1996 options were part of the original Lease, attached to it, and were part of the 

bargained-for exchange of rights embodied in the Lease.  The 1996 options required rent when the 

options were exercised to be re-set at the “market rental rate.”  Landlord delayed the date for 

having to re-set the amount of rent by changing and continuing the expiration date of the Lease 

via the Amendment, the Addendum, and Addendum II, profiting mightily as market rent decreased 

and Landlord delayed the day when rent would have to be adjusted to a reasonable market rate. 

 Neither the option that was granted in the 2006 Addendum nor the options granted in the 

Lease Assignment and Modification purportedly grant the landlord a power to unilaterally set the 

amount of rent.  Landlord’s refusal to lower rent to the market / reasonable rate does not affect the 

enforceability of Blue Dogs options.  See, e.g., Hennessey v. Price, 96 Nev. 33, 36, 604 P.2d 355, 

357 (Nev. 1980) (“The Hennesseys' statement . . . that they would not abide by ‘that silly little 

agreement’ did not and could not terminate the option, since the option was supported by 

consideration and was, therefore, irrevocable.”), citing Mohr Park Manor, Inc. v. Mohr, 83 Nev. 

107, 112-13, 424 P.2d 101, 105 (Nev. 1967); see also Paulk v. Maese, 2014 WL 6609490, at *3 

(Nev. 2014) (option to purchase shares). 

 The Landlord and Blue Dogs have not signed a new Lease document that would 

purportedly change their rights from the Lease and related documents that have actually been 

entered into from 1996 to 2011.  Landlord’s argument that there is some agreement regarding 

higher rent for the option period fails because the parties have had ongoing negotiations as shown 

by Exhibits 11-34, with no agreement ever being reached regarding the specific amount of rent. 

 When Landlord entered into Lease documents that contained the options, Landlord 

communicated his willingness to negotiate reasonable market rent.  This is shown in the June 6, 

2007 email Landlord’s representative stated: “This Landlord has always negotiated in good faith 
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and at market value and below market value with his Tenants.”  See 06/06/07 Email from 

Landlord (J. Velarde) to Blue Dogs, Ex. 9.  This is also shown by the terminology of each of the 

options, which refer to “market rental rates” and to negotiated rates.   

 Yet, when it comes to engaging in a good faith negotiation to determine reasonable rent, 

Landlord has made clear that he will not honor his obligations in the option that have been granted.  

This is shown in the August 15, 2017, email (Ex. 25) Landlord sent email to Blue Dogs, stating: 

“Market conditions or whatever other tenants are paying are not a factor as your location and 

type of use are unique to your industry.”  It is further shown by Landlord’s demand for $50,000.00 

just to consent to a sale of the bar.  See Ex. 6.  It is shown in the email Landlord sent where he 

stated he would make the same demand on Blue Dogs in the future if it sold the bar.  See Ex. 15. 

 By refusing to further discuss reasonable rent, the Landlord is not in compliance with the 

obligations contained int he various options to re-set the rent at a market / reasonable rate. 

 D. BECAUSE THE PARTIES HAVE BEEN UNABLE TO AGREE ON THE  
  AMOUNT FOR RENT FOR THE OPTION PERIOD COMMENCING  
  SEPTEMBER 1, 2016, REASONABLE MARKET RENT SHOULD BE SET  
  BY THE COURT. 
 
  1. Where no rental amount is stated in the option, the Court can set the  
   amount by looking to market / reasonable rent for the area. 
 
 The location where the bar is located has declined since the Lease was originally entered 

into by predecessors-in-interest in 1996.  The current Landlord leases out neighboring pads for the 

shopping center for as low as 85 cents per square foot, and perhaps lower.  Yet, the Landlord, 

having previously discussed lower amounts, is now attempting to keep the former rent of $2.10 

per square foot for Blue Dogs location.  Negotiations have broken down. 

 Where there is an option right to extend or renew a real property lease, and yet there is no 

set rental rate and the parties are unable to agree on the amount, the Nevada Supreme Court has 

adopted the more “modern” rule that the rental amount can be ascertained from market conditions 

and, thus, may be set by the Court.  In Cassinari v. Mapes (attached as Exhibit 1), the Nevada 
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Supreme Court rejected the argument that, in a virtually identical situation, the lease / option was 

void for vagueness because the Court could imply and determine a “reasonable” rental rate: 

In the case before us, however, all terms and conditions of the 
renewal were settled, leaving only the rental to later be determined. 
There is a division of authority as to enforceability in this 
circumstance. We are persuaded that the better view is to enforce 
such a provision for extension. 14 
 

 In Cassanari, the Nevada Supreme Court further described the role of the trial court: 

It is appropriate to enforce such a provision since the clause for 
renewal constitutes part of the consideration for the original lease, 
and was without question intended by the parties to have meaning 
and to be effective. Surely we may not presume that one of the 
signatories agreed to the provision only in the secret belief that it 
would prove unenforceable. It is proper, then, to imply that the 
parties intended a reasonable rent for the extended period. If 
unable to agree, a court should be allowed to fix the rental since 
economic conditions are ascertainable with sufficient certainty to 
make the clause capable of enforcement. This view, we think, 
carries out the true intention of the parties, and does not constitute a 
making of a lease by the court in opposition to the desire of lessor 
and lessee.15 
 

 Thirteen years later, in Charter Medical Corp. v. Bealick, the Nevada Supreme Court 

described the Cassinari case in a subsequent case involving a lease dispute involving doctors.  

While the doctors in the 1987 case did not attempt to enforce the option period, the Nevada 

Supreme Court stated, based on Cassinari, the doctors had every right to do so:   

The doctors did not seek to affirm the lease and retain occupancy, 
something that they were clearly entitled to do. (See, e.g., Cassinari 
v. Mapes, 91 Nev. 778, 542 P.2d 1069 (1975), in which it was held 
that in these kinds of situations, in which an option provides for 
rental to be negotiated and the parties fail to reach an agreement, 
the option is enforceable and a reasonable rental will be imposed.) 
Rather, the doctors have taken the position that the hospital breached 
the option agreement, thereby entitling them to recover contract 
damages.16 

                                                 
14 Cassinari, 91 Nev. at 781, 542 P.2d at 1071 (emphasis added), citing: Playmate Club, Inc. v. Country Clubs, Inc., 
462 S.W.2d 890 (Tenn. App.1970); Moolenaar v. Co-Build Cos., 354 F. Supp. 980 (D.C.V.I. 1973); Edwards v. Tobin, 
284 P. 562 (Or. 1930); Chaney v. Schneider, 206 P.2d 669 (Cal. App. Ct. 1949); Fuller v. Michigan Nat’l Bank, 68 
N.W.2d 771 (Mich. 1955); 58 A.L.R.3d 500 “Validity & Enforceability of provision for renewal of lease at rental to 
be fixed by subsequent agreement of parties.” 
15 Cassinari, 91 Nev. at 781, 542 P.2d at 1071 (emphasis added). 
16 Charter Medical Corp. v. Bealick, 103 Nev. 368, 370, 741 P.2d 1359, 1360-61 (1987) (emphasis added). 
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 Shortly before the Complaint was filed, the Landlord served a Notice of Termination that 

follows its 2018 assertion that there is no Lease if Blue Dogs does not agree to continue paying 

$2.10 per square foot, the amount from 2011-16.   

 In response, Blue Dogs affirmed the Lease and its option rights.  It seeks enforcement of 

those rights.  Further, Blue Dogs obtained an appraisal (Ex. 9), which asserts that the market rate 

is approximately half of what Landlord’s is demanding, and filed the present case in Business 

Court.  Blue Dogs requests a declaration that the Court will determine reasonable market rent via 

further proceedings before the Court. 

  2. By the plain language of the Lease and related documents, all of the  
   options that were granted, going back to the 1996 Option Agreement  
   attached to the Lease can be exercised.  
 
 In 1984, a panel of three judges of the Ninth Circuit dealt with precisely the same issue 

presented here regarding what options can be exercised.  Because the Landlord kept changing and 

continuing the expiration date of the original Lease, and the options are measured from the date of 

the expiration of the Lease, all of the options remain valid and can be exercised.  The Court stated: 

McLane & McLane persuasively argues that the plain meaning of 
the amended lease gave McLane & McLane the right to renew the 
lease for the 1983–1988 period. The amendment extended the 
“term” of the lease through September 14, 1983. The option clause, 
which remained “in full force and effect” after the amendment, gave 
McLane & McLane the option to renew the lease for five years 
beyond the “term” of the lease. The amendment changed the 
meaning of “term” throughout the lease. We may presume that 
words have the same meaning throughout the contract.  
 

McLane & McLane v. Prudential Ins. Co., 735 F.2d 1194, 1195-96 (9th Cir. 1984), citing Miller 

Cattle Co. v. Mattice, 298 P. 640, 643 (Ariz. 1931); 4 S. Williston, A Treatise on the Law of 

Contracts § 618, at 715–16 (3d ed. 1961). 

 As the Court further stated: 

Moreover, because the renewal of the original lease did not require 
an amendment, we may infer that the parties amended the lease, 
instead of simply renewing it, to keep the option clause in effect. If 
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Prudential had not wished to give McLane & McLane another five-
year option, it could easily have renewed the original lease by 
executing a separate renewal letter, or by amending the lease and 
deleting the option clause. 
 

McLane & McLane, 735 F.2d at 1196; see also Kavanagh v. Walbro Engine, LLC, 2017 WL 

741662, at *3 & n.4 (Ariz. Ct. App. 2017) (approving McLane & McLane v. Prudential Ins. Co.). 

 “[A]mending a lease's ‘term’ to coincide with the renewal period, and expressly keeping 

the lease otherwise in effect, may be seen as granting an additional option period, where the 

renewal option was in the original lease.”  49 Am. Jur. 2d Landlord and Tenant § 143. 

 In its motion, Tropicana Investments makes the argument that it did not grant a “perpetual” 

lease in 1996 or at other times.  Yet, Blue Dogs has not argued that a “perpetual” option was 

granted, but rather, that each time the Lease term neared expiration prior to 2016, the Landlord 

drafted an Amendment / Addendum that continued the expiration to a later date.  As stated by the 

Ninth Circuit in addressing the same argument: 

This case, unlike Tucker, does not involve the enforcement of a 
perpetual lease. McLane & McLane does not argue that it has the 
right, ad infinitum, to renew the lease. Even as amended, the lease 
provision conferring the option to renew, unlike the provision in 
Tucker, did not state that it was itself renewable.   
 

McLane & McLane, 735 F.2d at 1196. 

 By the plain language of each Amendment / Addenda, the Landlord put off the date when 

the rent would re-set at market / reasonable rent for another five years in exchange for increased 

rent for each five year period after 2001.  When the Lease reached its expiration in 2016, Blue 

Dogs and its predecessor had a number of options beginning with the 1996 options, which had 

been paid for as part of bargained-for exchanges and substantial rent monies.  Those options are, 

by their plain language, enforceable upon expiration of the Lease.  In addition, the Lease repeatedly 

recognizes, itself and in subsequent amendments, that the expiration date of the Lease can change. 

  3. None of the options state a specific amount for rent, which allows the  
   Court to set the amount at market / reasonable rent. 
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   a.  1996 options: “market rental rate” “as agreed” 

 The options granted in 1996 require that rent be re-set at the “market rental rate.”  Each of 

the two options granted in 1996 state provided the tenant gives 90 days’ notice “in advance of the 

lease expiration” the lease will be renewed for five years “at a market rental rate and terms as 

agreed by Landlord and Tenant.”  Per Cassinari, this leaves the rental rate to be determined later.  

That the options actually use the term “market rental rate” is unnecessary, but further shows that 

the rent should be re-set at the market rate. 

   b. 2006 Addendum: “to be negotiated” 

 The option granted in the 2006 Addendum also left the rental rate to determined later.  So 

long as notice was given 6 months expiration of the Lease, an option would be granted “under 

terms and conditions to be negotiated.”  As in Cassinari, if the parties are unable to agree on the 

amount of rent, the rent can be determined by the Court. 

   c. 2007 Lease Assignment & Modification. 

 The “additional” options granted int he 2007 Lease Assignment & Modification also leave 

the rental to be determined later.  Since the parties have been unable to agree on rent, the amount 

can be set by the Court by determining a market / reasonable rate. 

 E. TROPICANA INVESTMENTS’ ARGUMENT THAT THE “ADDITIONAL”  
  OPTIONS IN THE 2007 LEASE ASSIGNMENT & MODIFICATION ONLY  
  ALLOW INCREASES IGNORES THE PRIOR OPTIONS AND IS  
  CONTRARY TO THE PLAIN LANGUAGE. 
 
  1. As stated above, all of the prior options are enforceable. 

 Tropicana Investments’ argument that the “additional” options in the 2007 Lease 

Assignment & Modification are the only enforceable options ignores the prior options that remain 

enforceable and that were again recognized in 2007. 

 As stated above, all the options remained enforceable based on the plain language of the 

Amendment / Addendums.  Further, in 2007, in the Lease Assignment & Modification, itself, 

Landlord recognized that the three options were “additional.”  Landlord also recognized that 
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commencement would not occur until “after August 31, 2016,” which was nine or more years 

away.  Four years after the 2007 Lease Assignment & Modification, the Landlord again drafted an 

Addendum that changed and continued the expiration date of the Lease to 2016.  That 2011 

Addendum II kept all of the provisions of the Lease in “full force and effect” while changing the 

expiration date against which all options have been measured. 

  2.  The controlling provision of the 2007 additional options is the phrase  
   "under terms and conditions . . . to be negotiated." 
 
 Tropicana Investments’ argument that the 2007 Lease Assignment & Modification only 

allows for higher rent is contrary to the plain language of the 2007 Lease Assignment & 

Modification.  The pertinent phrase states that Landlord grants “three additional five year options 

to renew the term of the Lease under terms and conditions, including but not limited to rental 

increases, to be negotiated.”  The phrase has a controlling, or operative, phrase that states the 

controlling rule / terminology, which is: "under terms and conditions . . . to be negotiated."   

 Such controlling phrase does not require that rent only increase, as no rent is stated and 

good faith negotiations would result in a rental amount that is reasonable in light of the market. 

  3. In addition, the subordinate phrase is a non-exclusive list using  
   “including but not limited to” 
 
 The phrase, “including but not limited to” is subordinate.  The term “including” usually 

kicks off a dependent clause, and dependent clauses can be removed without changing the meaning 

of a sentence. It would be foolish to put an exhaustive list in a dependent clause, especially without 

explicitly stating the list is exhaustive. Furthermore, “including” something has no connotation of 

excluding everything not mentioned. “Including” is not used when creating an exhaustive list.  

 Ordinary words are given their ordinary meaning, so “including” would mean not 

“exclusively.” The list that follows “including but not limited to” is non-exhaustive. Zhang v. 

Barnes, 2016 WL 4926325, at *5 n.3, 382 P.3d 878 (Nev. 2016) (rejecting argument that 

“including, but not limited to, a corporation, partnership, association trust or unincorporated 
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organization” excludes a “professional medical corporation” from being subject to liability 

because it is not an exhaustive list); see also Auer v. Commonwealth, 621 S.E.2d 140 (Va. Ct. App. 

2005) (“ ‘include’ implies that the provided list of parts or components is not exhaustive and, thus, 

not exclusive.”).  Use of the phrase “but not limited to” emphasizes this even more.  See, e.g., 

DIRECTV, Inc. v. Crespin, 2007 U.S. App. Lexis 6279 (10th Cir. Mar. 16, 2007) ( “the normal use 

of ‘include’ as introducing an illustrative—and non-exclusive—list”); Jackson v. Concord Co., 

253 A.2d 793 (N.J. 1969) (terms like include are “words of enlargement and not of limitation and 

that examples specified thereafter are merely illustrative” “especially so here where the word 

‘including’ is followed by the phrase ‘but not limited to.’”).   

 Thus, “including but not limited to rental increases” plainly includes the possibility of both 

rental increases and decreases, depending on market forces affect what is to be negotiated. 

  4. Any ambiguities are construed against Landlord as the drafter. 

 The provision was drafted by the Landlord, and the only way that Landlord can claim that 

a non-exclusive provision is exclusive is by resorting to parol evidence.  When Landlord is the 

drafter, however, alleged ambiguities must be interpreted against the Landlord. 

  5. Landlord stated in writing that the “to be negotiated” provision meant  
   “market value and below market value” 
 
 Further, Landlord sent correspondence at the same time that the provision was being 

discussed that stated that the provision should be interpreted as meaning that the Landlord would 

agree on market rental rates, including decreases.  In discussing this exact phrase of the Lease, 

Landlord’s representative stated to Blue Dogs, “I went through your additions of [sic] the Lease 

Assignment . . .  This Landlord has always negotiated in good faith and at market value and 

below market value with his Tenants.”  June 6, 2007 Email from J. Velarde to Jeff White.  The 

parties had already stated in prior options that rent would adjust to “market rental rate.”  It was 

unknown in 2007 what the market rent would be a decade, or more, later “after August 31, 2016.” 

When 2016 came, the parties actually discussed lower rental amounts, including the Landlord. 
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 Finally, an agreement with open terms comes with an obligation to negotiate in good faith, 

and the negotiation provision in the same Lease Assignment and Modification must mean that the 

parties would so negotiate by looking at the market a decade or more later. 

  6. The provision is unquestionably an open-term provision, which  
   requires a reasonable price term and good faith negotiation. 
 
 The two five-year options granted by the Option Agreement were a critical part of entering 

into the Lease, as an operator of a bar and tavern would not enter into a Lease for only five years.  

The options, and the power to exercise them, are a very important part of the agreement as they 

ensure that ability to operate for a lengthy period of time. 

 The option rights are also important because of the liquor and gaming licensing that is 

connected to the location, which cannot easily be moved.  The landlords, including Walter 

Schwartz and his successor landlord Tropicana Investments, LLC, are aware that they have 

operators of bars and taverns “over a barrel” when it comes to renewing and extending the term of 

the Lease because the operator of the bar / tavern cannot pick up and relocate. 

 F. LANDLORD’S ARGUMENTS REGARDING “PART PERFORMANCE”  
  AND THE AUGUST 2, 2016 LESLIE MILLER LETTER ARE MERITLESS. 
 
 “Part performance” is not a substitute to an actual written agreement that the parties have 

already entered into.  The parties have a written Lease.  There are already written options.  Blue 

Dogs exercised its first option on February 26, 2016.  The option rights are enforceable under 

Cassinari.  The options plainly do not state an amount of rent.  In enforcing an option, a 

commercial tenant will ensure, as here, that it remains in compliance with alleged lease obligations 

while the parties negotiate.  Blue Dogs remained in compliance by paying the “old” 2016 rent 

while negotiations continued.  Landlord further showed that it would capitalize on any alleged 

non-compliance by Blue Dogs when it actually served a Notice of Termination despite Blue Dogs’ 

option rights and its continued payments of rent that is far in excess of market rates. 

 Landlord has no lease document that the parties have supposedly signed to show regarding 
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rent amount.  Landlord cannot unilaterally set the rent.  Instead, Blue Dogs can apply to the Court. 

 Landlord’s argument that he “accepted” the negotiated points made by Leslie Miller on 

August 2, 2016 is meritless.  On August 3, 2016, Landlord rejected every point presented by Miller.   

He also made clear that Miller was unaware of the status of the negotiations, as Landlord had 

already ceased any request that the parties enter into “Addendum III.”  Rather, Landlord demanded 

entirely new lease documents, which Landlord’s August 3, 2016 email repeated.  Miller’s letter 

was not the exercise of the option, which Blue Dogs accomplished on February 26, 2016—as 

admitted by Landlord in its Answer to the Complaint.  Miller’s letter was plainly not intended to 

be a new lease document.   

 Landlord’s response was a rejection and counteroffer (to the extent it is even deemed more 

than mere “negotiation”).  See Restatement (Second) of Contracts § 59.17  Landlord’s counsel’s 

September 6, 2018 letter claiming “acceptance thereof by the Landlord” (see Ex. 31) two years 

after Landlord rejected all of Miller’s statements is a meritless argument.  

IV. 

CONCLUSION 

 Tropicana Investments motion for partial summary judgment should be denied.  Plaintiff 

Blue Dogs’ countermotion for partial summary judgment should be granted.  

       LOVATO LAW FIRM, P.C. 

        /s/ Mario Lovato   
       MARIO P. LOVATO, ESQ. 
       Nevada Bar No. 7427 
       Attorney for Blue Dogs 
 
  

                                                 
17 In the law of contracts, the mirror image rule, also referred to as an unequivocal and absolute acceptance 
requirement, states that an offer must be accepted exactly with no modifications. The offeror is the master of one's 
own offer. An attempt to accept the offer on different terms instead creates a counter-offer, and this constitutes a 
rejection of the original offer.  Restatement (Second) of Contracts § 59. 
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CERTIFICATE OF SERVICE 

 IT IS HEREBY CERTIFIED that, on June 19, 2019, and after being granted an extension 

and stipulating to continuance of the hearing by two weeks, the above and foregoing PLAINTIFF 

JSJBD CORP DBA BLUE DOGS PUB’S OPPOSITION TO MOTION FOR PARTIAL 

SUMMARY JUDGMENT AND COUNTERMOTION FOR PARTIAL SUMMARY 

ADJUDICATION was served via the Court’s system of electronic service on all parties registered 

and listed for such service, including upon by the following: 

 

Terry A. Moore 
Marquis Aurbach Coffing 
10001 Park Run Dr.  
Las Vegas, NV 89145 
Attorneys for Defendant / Counterclaimant 
Tropicana Investments, LLC 
 
 
       /s/ Mario Lovato    
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32. 12/29/17 Letter from Landlord’s counsel to Blue Dogs’ counsel 
33. 09/06/18 Email from Landlord to Blue Dogs 
34. 11/08/18 Letter from Blue Dogs’ counsel to Landlord’s counsel 
35. Notice of Termination 
36. 11/16/18 Letter from Blue Dogs’ counsel to Landlord’s counsel 
37. Market Rent Analysis (served 11/16/18) 
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DECLARATION OF JEFFREY VINCENT 

 I, JEFFREY VINCENT, declare and state: 

 1.  I have knowledge of the contents of this Declaration and, if required to do so, could 

competently testify as to same.  The following is true and correct. 

 2. In 2007, Blue Dogs, its predecessor-in-interest Mark S. Van Aken, and Tropicana 

Investments entered into a Lease Assignment & Modification, a true and correct copy of which is 

attached to the same motion to which this Declaration is attached as Exhibit 6. 

 3. Blue Dogs’ principals, including myself, sought changes to the option provision in 

paragraph 8 of the Lease Assignment & Modification so that the options would refer to rent for 

the option period as being measured by market rates in the area.  In response to the email sent by 

Jeff White, Landlord’s agent / broker Joe Velarde sent me the email that is included in the June 6, 

2007 email exchange that is attached to the Motion as Exhibit 9.  The email exchange was 

forwarded to me by Jeff White at that time.  That email exchange between Landlord’s 

representative and Jeff White referenced that the Landlord, meaning Jeff Chauncey, negotiates the 

rent at market rates and even below market rates.  That also informed me that that was Landlord’s 

interpretation given to the option provision in paragraph 8 of the Lease Assignment and 

Modification. 

 4. From 2007 to 2016, I had conversations with either Jeff Chauncey or Joe Velarde, 

and counsel at the time (e.g., Tom Harper) did as well regarding having the rent reduced in 2016 

to market rental rates.  Prior to the option being exercised in February of 2016, they indicated their 

willingness to re-set the rent at market rates when the options were exercised. 

 5. On February 26, 2016, Blue Dogs provided notice, in writing, that Blue Dogs was 

“exercis[ing] our five year option beginning September 1st 2016.”  A true and correct copy of such 
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letter is attached to the motion as Exhibit 8.  Landlord recognized in February of 2016 that such 

letter exercised the option. 

 6. The Renewal Letter was timely.  It was sent more than 90 days prior to the August 

31, 2016 expiration date of the Lease.  The Letter was also more than 6 months prior to the 

expiration. 

 7. In the Renewal Letter, in other correspondence around the time, and in telephone 

calls I made, I attempted to have the rent set at market rental rates, which were far lower than what 

Blue Dogs was paying in early 2016.  

 8. From September 1, 2016 to present, Blue Dogs has continued to pay the rental 

amount from 2016 while it negotiated with Landlord.  Blue Dogs continued doing this so that it 

would not be in default and to protect its option rights.  During the entire period from February 26, 

2016 to present, Blue Dogs has continued negotiating the rent, but the parties have been unable to 

agree.  The ongoing dispute regarding the amount of rent to be paid for the option period eventually 

resulted in the filing of the case that is currently ongoing against Tropicana Investments.   

 9. From February of 2016 to the filing of this case, the parties discussed the rental rate 

and Landlord’s demand for all new Lease documents.  All parties understand that there is no 

agreement unless and until the parties actually sign off on binding lease documents, which has 

never occurred since February 26, 2016 when the option was exercised.  There is still no agreement 

on the amount of rent, which necessitated the filing of the case. 

 10. Repeatedly, Landlord and his counsel have both recognized in written 

correspondence that there is no new agreement regarding the specific amount of rent, let alone on 

the entirely new Lease documents Landlord sought, because neither side would sign off on 

proposed terms.  True and correct copies of the correspondence showing this is attached to the 
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 I hereby certify that, on September 3, 2020, I submitted APPELLANTS’ 
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with the Nevada Supreme Court in this matter, including the following:  

 

Terry A. Moore 
Marquis Aurbach Coffing 
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Las Vegas, NV 89145 
Attorneys for Defendant / Counterclaimant 
Tropicana Investments, LLC 
 
      __ /s/ Mario Lovato    
      An employee of Lovato Law Firm, P.C. 
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From: Joe Velarde <joe@cilv.com> 

To: White, Jeff 

Sent: Wed Jun 06 15:03:42 2007 

Subject: Lease Assignment 

 

Hi Jeff – I went through your additions of the Lease Assignment draft received in your package.  The Landlord 

stated that his attorney has already reviewed the Assignment and your lease option conditions are not 

acceptable.  We have national Tenants in the Center that have the same language for renewal terms.  

 

 

 

This Landlord has always negotiated in good faith and at market value and below market value with his Tenants. 

 

 

 

The Landlord will not be available for comments from the 7th to the 18th of June, but has given me instructions 

that this is the final draft, which is attached above. 

 

 

 

Please call with any questions or comments 592-4542. 

 

 

 

Regards, 

 

 

 

Joe Velarde 

 

Broker Salesman 

 

Commercial Investment 

 

Real Estate Services 

 

1725 S. Rainbow Blvd., Suite 20 

 

Las Vegas, NV 89146 

 

(702) 454-7788 office 

 

(702) 454-4668 fax 

 

joe@cilv.com 
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From: Joe Velarde joe@cilv.com
Subject: Re: Renewal Blue Dog's Pub Lease Option 2016 - 2021

Date: February 17, 2016 at 1:27 PM
To: Jeff vincent jbvin1@msn.com
Cc: Danny Velarde dvelarde@cilv.com, Surko, Caryn bruno@brunomark.com, Stuart Vincent stuartvincent77@yahoo.com

Hello Jeff, is there a good time to set up a conference call this week to discuss your lease option.  

Look forward to your response. Thank you

Sent from my iPhone

On Feb 16, 2016, at 11:00 AM, Jeff vincent <jbvin1@msn.com> wrote:

We would like to set up a meeting to discuss the renewal of the  five(5) year lease option for Blue Dog's Pub and the rental rates
going forward for the next five years. We will bring four years of financials as well as supply Social Security numbers to check all
officers personal credit reports if necessary. It is critical that we meet as soon as possible to renew the option for Blue Dog's Pub.
We would appreciate your immediate attention and response. 

Regards,
Jeff Vincent
Director Blue Dog's Pub
02/16/2016
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From: "Joe Velarde" <joe@cilv.com>

To: "Jeff Vincent" <jbvin1@msn.com>

Date: 2/17/2016 3:44:05 PM

Subject: Re: Renewal Blue Dog's Pub Lease Option 2016 - 2021

That sounds good, we will talk with you soon. Thanks Jeff

Sent from my iPhone

On Feb 17, 2016, at 3:34 PM, Jeff vincent <jbvin1@msn.com> wrote:

This Friday February 19th at 10:00am PST, would work for us. Would this time work for both of you. 

If so, Please use Stuart's cell phone number as the contact, or if you would like, we can call one of 

you. 

Thank You 

Jeff Vincent

 

From: joe@cilv.com

To: jbvin1@msn.com

CC: dvelarde@cilv.com; bruno@brunomark.com; stuartvincent77@yahoo.com

Subject: Re: Renewal Blue Dog's Pub Lease Option 2016 - 2021

Date: Wed, 17 Feb 2016 21:27:33 +0000

Hello Jeff, is there a good time to set up a conference call this week to discuss your lease option.  

Look forward to your response. Thank you

Sent from my iPhone

On Feb 16, 2016, at 11:00 AM, Jeff vincent <jbvin1@msn.com> wrote:

We would like to set up a meeting to discuss the renewal of the  five(5) year lease option 

for Blue Dog's Pub and the rental rates going forward for the next five years. We will 

bring four years of financials as well as supply Social Security numbers to check all 

officers personal credit reports if necessary. It is critical that we meet as soon as 

possible to renew the option for Blue Dog's Pub. We would appreciate your immediate 

attention and response. 

Regards,

Jeff Vincent

Director Blue Dog's Pub

02/16/2016
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From: Jeff vincent jbvin1@msn.com
Subject: Letter to Landlord Blue Dog's Pub

Date: April 26, 2016 at 6:23 PM
To: Surko, Caryn bruno@brunomark.com, Stuart Vincent stuartvincent77@yahoo.com

 

Blue Dogs Pub 
Landlo…6.docx
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Tropicana Investments, LLC
P.O. Box 50170

Lighthouse Point, FL 33074
(954) 782-1882    (954) 782-1841 fax

April 28, 2016

Mr. Stuart Vincent 
Blue Dogs Pub
3430 E. Tropicana Ave., Suites # 27-29 
Las Vegas, NV 89121

RE:  Blue Dogs Pub  

Dear Stuart,

First I do want to apologize for problems and inconvenience caused by the roofer. Unfortunately we can
not control the weather and there is always a risk when dealing with old roofs and old mechanical. If in
fact you suffered any loss of income that can be substantiated you should contact your insurance carrier. 
To date I have not received the amount of loss you are stating.  If your insurance company feels there is a
Landlord liability then they can contact our insurance carrier, but please note that whatever the problem
was it was resolved as quickly as possible.

As to your swamp cooler along with the other roof mounted equipment I'm am told that everything up
there is old and in need of repair. Danny will forward you the report from our HVAC vendor upon
received. 

In regards to the lease. You have my best offer. We are reducing your rent by a substantial amount and as
you, we are not in business to lose money.  When rent goes down in addition to the loss of income we
lose value. 

So in a nut shell, talk to your partners and make a decision. There will be no concessions for the roof
problems and even if you did have some loss it will be more then covered by the rent decrease.  You have
my best offer.  Also as requested we need the personal financials and credit reports on your partners and
they will need to sign personal guarantees. 
   
  
Sincerely,

Tropicana Investments, LLC
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From: Jeff vincent jbvin1@msn.com
Subject: Blue Dog's Pub Lease Renewal

Date: May 26, 2016 at 4:10 PM
To: Joe Velarde joe@cilv.com, Dan Velarde dvelarde@cilv.com, Surko, Caryn bruno@brunomark.com, Stuart Vincent

stuartvincent77@yahoo.com

May 25, 2016 Jeff Chauncey, This is in response to your letter regarding the 5 year lease
renewal options for Blue Dog’s Pub dated May 19, 2016. We intend to exercise our 5 year
option effective September 1, 2016. 
In regard to your request for additional detailed revenue, slot and financial information we
respectfully decline. We believe there is a conflict of interest regarding your potential
gaming relationships within the shopping center. We have already provided 3 years (2013,
2014, & 2015) Profit & Loss statements on our prior letter dated February 23, 2016.
The damages that resulted from your roofing contractors work have not been resolved as of
yet.
The $50,400 payment to you upon sale has gaming licensing issues. In conversations with
state and county gaming this could be considered ownership interest. 

Blue Dog’s Pub 
Stuart Vincent
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