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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of the law firm of Royal & Miles LLP,
attorney's for Petitioners, VENETIAN CASINO RESORT, LI.C and LAS VEGAS
SANDS, LLC, and that on the 1 day of March, 2020, I served true and correct
copy of the foregoing APPENDIX TO PETITIONERS' EMERGENCY PETITION
FOR WRIT OF MANDAMUS AND/OR WRIT OF PROHIBITION UNDER NRAP
RULES 21(a)(6) AND 27(c) AND ALTERNATIVE EMERGENCY MOTION TO
STAY UNDER NRAP RULES 8§ AND 27(e) Volume 5 (Exhibits 27-37), by
electronically filed with the Clerk of the Court by using ECF service which will
provide copies to all counsel of record registered to the receive CM/ECF

notification and by delivering the same via U.S. Mail addressed to the following::

Keith E. Galliher, Jr., Esq. Honorable Kathleen Delaney
THE GALLIHER LAW FIRM Eighth Jud. District Court, Dept. 25
1850 E. Sahara Avenue, Suite 107 200 Lewis Avenue
Las Vegas, NV 89014 Las Vegas, NV 89155
and Respondent

Sean K. Claggett, Esq.

William T. Sykes, Esq.

Geordan G. Logan, Esq.
CLLAGGETT & SYKES LAW FIRM
4101 Meadows Lane, Suite 100

Las Vegas, NV 89107

Attorneys for Real Party in Interest

it

An employee Ro§al & Miles LLP
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Petitioners, VENETIAN CASINO RESORT, LLC and LAS VEGAS

SANDS, LLC, by and through their counsel of record, Royal & Miles LLP, hereby -

submit is Appendix in complianée with Nevada Rule of Appellate Procedure 30.

INDEX/TABLE OF CONTENTS
E_Tgh" l)o"cum’ent!Exhihit' Descﬁpﬁun : o | PageNo, | V‘ol.:
1 | Complaint (filed April 14, 2018), case no, A772761 | VEN 001-- 1
004 e
2 | Venetian Secyrity Narrative Report, No. 1611V-0680 | VEN 005-- 1.
| 006 g -
3 | Acknowledgment of First Aid Assistance & Advice to | VEN 007 BT
Seek Medical Care, No. 1611V-06380 : '
4 | Venetian Security Scene Photos VEN 008~ | 1°
014 1
5 | Transeript of Joyce Sekera Deposition (taken Marck | VEN 015- 1
14, 2019) : _ 032
6 |First Amended Complaint (filed June 28, 2019) VEN '(}33- 1
) 037 _
7 | Plaintiff’s Request for Production of Documents and | VEN 038- I
Materials to Defendant (served August 16, 2018) 041
. 8 |Fifth Supplement to Defendants’ 16.1 Listof | VEN042- | 1
Witnesses and Production of Documents For Early | 053 '
Case Conference (served Jantiaryd, 2019) o :
9 | Defendants’ Motion for Protective Order (filed VENO054- | 1
February 1, 2019) 083
10 | Declaration of Peter Goldstein, Esq. (dated February |VEN084- | 1
|13, 20193 _ 085
11 | Defendants’ Reply to Plaintiff’s Opposition to VENO086- | 1
Motion for Protective Order (filed March 5,.2019) ‘139
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_ _'I.',gll Document!Exhlblt Desc:rintlo _ i Ea_gg_]iq_, m
12 | Plaintiff’s Reply to Defendant Venetian Casmo ‘VEN 140-
Resort, LLC’s Opposmon to Plaintiff”s Motion for 185
Terminating Sarctions, in the matter of Smith . :
Venetian, case no, A-17- 753362-C (filed March 12,
_ 2019y ‘ _
- 13 | Recorder’s Transeript of Hearing [On] Defendant’ VEN 186~ | 1 -
| Motion for Protective Order (March 13, 2019) 200 T
14 | Discovery Commissioner’s Repott and VEN 201- | - 1
" | Recommendation (filed April 4, 2019) 206 - L
15 | Transcript of Hearing on Objestion to Discovery | VEN 207- 2
Commissioner’s Repott (May 14, 2019) 266 ' _
16 | Order (filed July 31, 2019) F'VEN267- | - 2
’ 7 270 T
17 | Motion for Leave to File Motion for Reconsideration | VEN 271- 2
on Order Reversing Discovery Commissioner’s 448
Report and Recommendation and Motion to Stay
Order Until Hearing On Reconsideration or,
Alterngtively, Motion to Stay All Proceedmgs
Pending Application for Writ of Mandamus On Order
Shortening Time (filed August 12, 2019) L ‘
18 |Findings of Fact, Conclusions of Law and Order | VEN 449;' 2 .
Granting Petitioners” Motion for Partial Summary 452 '
Judgment on Mode of Operation Theory of Liability
| (filed July 23, 2019) _
- 19 | Ovder Granting in Parf and Denying in Part Sékera’s VEN 433- 2. ‘
- | Motion to Extend Discovery Deadlines and Continue | 455 .. e
Trial (Second Request) on Order Shortening Time
. (filed August 28, 2019) . B
20 | Transeript of Hearing on Motion for Leave toFile | VEN456- | 3 |
Motion for Reconsideration (September 17, 2019) | 483 R
21 | Court Miautes, Discovery Commissioner | VBN 484- | 3
(September 18, 2019) 485 : -
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22. | Privacy Policy, The Venetian Resort Las Vegas (July VEN 486-

7, 2019), hitpsi//www.venetian.com/policy.html - 495

The Appendix shall be contamed in3 separate volumes in accordance thh
NRAP 30(c)(2) (2013), each volume containing no more. than 250 pages

DATED this Zé' day of September, 2019
ROY & MILES LLP

{w m , Bsq. (SBN 4370)

Gregorf A, Miles, Bsq. (SBN 4336)
1522 W. Warm § prings Rd. :
Henderson, NV 89014 o
(702) A71-6777

- Counsel for Petitioners
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CERTIFICATE OF SERVICE o

Ihéreby certify that I am an employee of the law firm of Royal & M1IesLLP, -
sitorney’s for Peitionets, VENETIAN CASING RESORT, LLC and LAS-VEGAS
smbs, LLC, and that on the WO day o September, 2019, T setved true and |
correct cdpy of the foregoing APPENDIX TO PETITIONERS‘ 'EMBRGEI\:ICY.

PETITION FOR WRIT OF MANDAMUS AND/OR WRIT OF PROHIBITION . -

UNDER NRAP RULES 2{(s)6) AND 27(s) AND EMERGENCY MOT-I-ON':?: |

s

UNDER NRAP 8 STAYING EXECUTION OF ORDFR DIRECTING"<’ T |

PETITIONERS ‘TO. DISCLOSE PRIVATE, PROTECTED INFORMATION OF

GUESTS NOT INVOLVED IN UNDERLYING LAWSUIT Voiume 3 0f3 .

{Exhibits 20-22), by delivering the same via (J.S. Mail addressed to the following;: . -

Keith E. Galliher, Jr., Esq.

THE GALLIHER LAW FIRM
1850 E. Sabara Avenue, Suite 107
Las Vegas, NV 89014

Attorneys for Real Party in Interest

Honorable Kathleen Delaney
Eighth Jud. District Court, Dept. 25
200 Lewis Averve

Las Vegas, NV 89155 -
Respondent

Qn\r\hm GMM

Anlemployee of yal & Mlles LLP '
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11
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24
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26
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28

IN THE SUPREME COURT OF THE STATE OF NEVADA

Supreme Court No. 79689-COA&lectronically Filed

District Court Case No. A-18-7727490t:28 2019 11:38 a.m.
et Lot Lase o Elizabeth A. Brown

Clerk-of-Supreme Court

VENETIAN CASINO RESORT, LLC, a Nevada limited liability company;
LAS VEGAS SANDS, LLC, a Nevada limited liability company,
Petitioners,

V.

EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA, IN AND
FOR THE COUNTY OF CLARK, AND THE HONORABLE KATHLEEN
DELANEY in her capacity as District Judge,

Respondent,

JOYCE SEKERA, an individual,

Real Party in Interest

APPENDIX TO PETITIONERS' REPLY BRIEF
Volume 4 (Exhibits 23-26)

Michael A. Royal, Esq. (SBN 4370)
Gregory A. Miles, Esq. (SBN 4336)
ROYAIL & MILES LLP
1522 W. Warm Springs Rd.
Henderson, Nevada 89014
Telephone: (702) 471-6777
Facsimile: (702) 531-6777
Email: mroyal@royaimileslaw.com
gmiles@royalmileslaw.com

Dacket 79689-COA  Document 2019-44239
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Petitioners, YENETIAN CASINO RESORT, LLC and LAS VEGAS SANDS,

LLC, by and through their counse! of record, Royal & Miles LLP, hereby submit is

Appendix in compliance with Nevada Rule of Appellate Procedure 30.

INDEX/TABLE OF CONTENTS

Tab Document/Exhibit Description Bate Yol.
Number
1 | Complaint (filed April 14, 2018), Case A772761 VEN 001- 1
004
2 | Venetian Security Narrative Report, No. VEN 003- 1
1611V-0680 006
3 | Acknowledgment of First Aid Assistance & Advice | VEN 007 1
to Seek Medical Care, No. 1611V-0680
4 | Venetian Security Scene Photos VEN 008- l
014
5 | Transcript of Joyce Sekera Deposition VEN 015- 1
{taken March 14, 2019) 032 '
6 | First Amended Complaint (filed June 28, 2019) VEN 038- 1
41
7 | Plaintiff’s Request for Production of Documents and | VEN 042- 1
Materials to Defendant {served August 16, 2018) 049
8 | Fifth Supplement to Defendants’ 16.1 List of VEN 050- 1
Witnesses and Production of Documents For Barly 053
Case Conference (served January 4, 2019)
9 | Defendants’ Motion for Protective Order VEN 054- 1
(filed February 1, 2019) 083
10 | Declaration of Peter Goldstein, Esq, VEN 084- 1
(Dated February 13, 2019) 085
11 | Defendants’ Reply to Plaintiff’s Opposition to VEN 086- 1
Motion for Protective Order (filed March 5, 2019) 139
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
Z5
26
27
28

Tab Documen{/Exhibif Description Bate Vol.
Number
12 | Sekera’s Reply to Defendant Venetian Casine Resort, | VEN 140- 1
LLC’s Opposition to Sekera’s Motion for 185
Terminating Sanctions, in the matter of Smith v.
Venetian, case no. A-17-753362-C
(filed March 12, 2019)
13 | Recorder’s Transcript of Hearing [On] Defendant’s | VEN 186- 1
Motion for Protective Order (March 13, 20109) 200
14 | Discovery Commissioner’s Report and VEN 201- 1
Recommendation (filed April 4, 2019) 206
15 | Transcript of Hearing on Objection to Discovery VEN 207- 2
Commissioner’s Report (May 14, 2019) 266
16 | Order (filed July 31, 2019) VEN 267- 2
270
17 | Motion for Leave to File Motion for Reconsideration ' VEN 271- 2
on Order Reversing Discovery Commissioner’s 488
Report and Recommendation and Motion to Stay
Order Until Hearing On Reconsidetation or,
Alternatively, Motion to Stay All Proceedings
Pending Application for Writ of Mandamus On
Order Shortening Time (filed August 12, 2019)
18 | Findings of Fact, Conclusions of Law and Order VEN 449- 2
Granting Petitioners” Motion for Partial Summary 452
Judgment on Mode of Operation Theory of Liability
(filed July 23, 2019)
19 | Order Granting in Part and Denying in Part Sekera’s | VEN 453- 2
Motion to Extend Discovery Deadlines and Continue | 455
Trial (Second Request) on Order Shortening Time
(filed August 28, 2019)
20 | Transcript of Hearing on Motion for Leave to File VEN 456- 3
Motion for Reconsideration (September 17, 2019) 483
21 | Court Minutes, Discovery Commissioner VEN 484- 3
{September 18, 2019} 485

iii

VEN 535




10
11
12
3
14
15
16
17
18
9
20

22
23
24
25
26
27
28

Tab Document/Exhibit Description Bate Vol,
Number
22 | Privacy Policy, The Venetian Resort Las Vegas (July | VEN 486- 3
7,2019), hitpsi//www.venetian.com/policy.himl 495
23 | Order Regarding Plaintiff’s Motion for Terminating | VEN 496- 4
Sanctions for Willful Suppression of Evidence 498
Pursuant to Rule 37; and Defendant’s Related
Motion(s) to Strike
24 | Defendants’ Initial 16.1 List of Witnesses and VEN 499- 4
Production of Documents for Early Case Conference | 508
(July 6, 2018)
25 | Documents Related to Termination of Gary Shulman | VEN 509- 4
514
26 | Notice of Taking Deposition (Gary Shulman) (April | VEN 515- 4
1,2019) 517

The Appendix shall be contained in 4 separate volumes in accordance with

NRAP 30(c)(3) (2013), each volume containing no more than 250 pages,

DATED this Z 8 day of October, 2019,

ROYAL & MILES LLP

. WM%W

Rffyal, ¥isq. (SBN 4370)

Gle yA

1522 W, Wctrm Springs Rd.
Henderson, NV 89014

(702) 471-6777

Counsel for Peatitioners

iv

fles, Esq. (SBN 4336)
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22
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CERTIFICATE OF SERVICE

Fhereby certify that T am an employee of the law firm of Royal & Miles LLP,

attorney's for Petitioners, VENETIAN CASINO RESORT, LLC and LAS VEGAS

SANDS, LLC, and that on the Z% day of October, 2019, I served true and correct

copy of the foregoing APPENDIX TO PETITIONERS' REPLY BRIEF

Volume 4 (Exhibits 23-26), by delivering the same via the Court's CM/ECF system

which will send notification to the following:

Keith E. Galliher, Jr., Esq,

THE GALLTHER LAW FIRM
1850 E. Sahara Avenue, Suite 107
Las Vegas, NV 89014

Attorneys for Real Party in Interest

Honorable Kathleen Delaney
Eighth Jud. District Court, Dept. 25
200 Lewis Avenue

Las Vegas, NV 89155

Respondent

Mr\ L, it

An' emp oyee o{}< oyal & Miles LLP
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SEP 27 2019

IN THE SUPREME COURT OF THE STATE OF NEVADA

Supreme Court No.
District Court Case No, A-18-772761-C ‘
S ' Electromcally Filed
bép 26 2018 02:49 p.m.

VENETIAN CASINO RESORT, LLC, & Nevada limited lia S gﬁ,‘;‘g’}m ,.t
" LAS VEGAS SANDS, LLC, a Nevada limited liability company,
Petitioners, '

v,

EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA IN
AND FOR THE COUNTY OF CLARK, AND THE HONORABLE KATHLEEN
) DELANEY in her capacity as District Judge
Respondent, -
: JOYCE SEKERA, an individual, .
Real Party in Interest

EMERGENCY PETITION UNDER NRAP 27(e)

PETITIONERS' EMERGENCY i’ETITION FOR WRIT OF MANDAMUS -
- AND/OR WRIT OF PROHIBITION UNDER NRAP RULES 21 (a)(ﬁ) AND 27(3)

CAC l'ION IS NEEDEI} IMMEDIATELY BEFORE PE’ITI‘IONER IS REQUIRED
TO DISCLOSE THE CONFIDENTIAL INFORMATION .

ALTERNATIVE EMERGENCY MOTION TO STAY UNDER NRAP RULES 8
© AND 27(e) IS BEING FILED CONCURREN’ILY WITH THIS PETITION

Michael A. Royal, Esq. (SBN 4370)
- Gregory A, Miles, Esq. (SBN 4336)
-~ ROYAL & MILES LLP
1522 W. Warm Springs Rd.
Henderson, Nevada 89014
Telephone: (702) 471-6777 .

Facsimile: (702) 531-6777

Email; mrqralégoyalmﬂeslaw com

oyalmileslaw.com

1A -Lpygs
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'NRAP 26.1 DISCLOSURE

" The undersigned counsel of record certifies that the follomné are persons
and entltzes as descnbed in NRAP 26.1(2) and must be disclose, These
representations are made in order that the Tustices of this Court may evaluate
possible disqual-iﬁcation Of recusal.

VENETIAN CASINO RESORT, LLC Nevada limited hablhty company |
hcensed to do busmess in the State of Nevada, active since 199‘? domg busmess as
the Venetlan Resort Hotel Casma | -

LAS VEGAS SANDS, LLC, Nevada lnmted hablhty company. licensad to
| do business in the State of Nevada smce 2005, o

_ VENETIAN CASINO RESORT, LL.C and LAS VEGAS SANDS, LLC is
represented in the District Court and in this Court by Miphael A. ngé{, Esq., and B
Gregory A. Miles, Esq of the law firm of Royaf & Miles LLP, © i

DATED this Z/[Vday of September, 201 9.

ROYAL & MILES LLP

J/M

Esq (SBN4370) T
g ryA , Bsq. (SBN4336). - _ - ..
1522 Warm Spnngs Rd. -~ -

. Henderson, NV 89014
(702) 471-6777
Counsel for Petitioners
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ROUTING STATEMENT

This case is presw:nptwely assi gned to the Couﬂ: of Appeafs fo hear and
decide pursuant to NRAP Rule 17(b). NRAP Rule 17(b)( 13} provides the Court of
Appeals is presumptwely assigned to hear and decide: “Pretrial writ p_mceeding's
chal_lenging discovery ordets ....” The instant writ petition chélfenges,a diééovcny_
order denying Petitioger’s request to protect the information of 'noﬁ-liti gant .

individuals ﬁf}m disclosure. This statement is made pursuant to NRAP :28(::;)(5).
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_AFFIDAVIT OF MICHAEL 4. ROYAL; ESO. INSUPPORT OF -~ . --
LEIITIONFRS' EMERGENCY PETITION FOR WRIT OF MANDAMUS
AND),

/OR WRIT OF PROHIBITION AND NRAP 27(F) CERTIFI CATE

STATE OF NEVADA i
85:
COUNTY OF CLARK

. Iaman attorney licensed to practice in the State of Nevada and am an

attorney at the law firm of Royal & Miles LLP, Attorneys for Petitioners

'VENETIAN CASINO RESORT, LLC and LAS VEGAS SANDS, LLC, in support

of this PETITIONERS" EMERGENCY PETITION FOR WRIT OF MANDAMUS

AND/OR WRIT OF PROHIBITION UNDER NRAP RULES 21{(a)(6) AND 27(&). B

2.  The tclephone numbers and office addresses of the attﬁorn_eys for the

Real Party in Interest are listed as follows: .

Keith E, Galliher, Jr., Esq.
. THE GALLIHER LAW FIRM
1850 E. Sahara Avenue, Suite 107 _
Las Vegas, NV 89014
(702) 735-0049
Atforneys for Real Party in Interest

3. Counsel for Real Party in Interest was setved with this Petition via

electronic service as identified on the proof of service in this document, Prior to

filing this Petition and Motion my office contacted, by telephone, the clerk of the ; B

Supreme Coutt, the Clerk of the Eight Judicial District Court of the State of

Nevada, and Real Party in Interest's attorney to notify them that Petitioners were -+
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{iling the instant P‘etiﬁoners’ Emergency Petition for Writ of Mandamus and/or
Wit of Prohibition Under NRAP Rules 21(A)6) And 27(E)

4, Pctmouers w11I be required to divulge conﬁdentlal information of
non-party htlgants immediately, if this Court does not take achon Concurrently
with this Petition, Petitioner is filing an Emergency Motion for Stay pursuant to
Rules 8 and 27(e). If this Court grants that motion, then this Petition _may.be
considered on 4 non-emergency basis.

5. This case is set to begin trial on August 3, 2020 Plaintiff has alleged
that she sustamf:d injuries in a slip and fall due to the presence of a forelgn
substance on a marble floor within the Venetian on November 4, 2016.

6.  OnJanuary 4, 2019, it response to 4 request for productien- from
Plaintiff, Petitioners produced redacted documents regarding reports of other
incidents ocourring on pr'o.perty from November 4, 2013 to Novcmbér;l ZOI‘G
Petitioners bad redacted the identity and personal information of the mdmduals
identified in thcse reports. Plaintiff's attorney objected to the redacuons ‘
Accar&mgly, on February 1, 201 9, Petitioners filed a motion for pro_tecuvc erder;
undeér NRCP 26(¢) to protect the identities of Venetian patrons involved in the
 reports pfoduced- to.Plaintiff; The moﬁon was granted by'-;the Disco.very- "

Commissioner in a Repdrt and Recommendation filed April 4,2019, f)mviding that .
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| reports produced by Petitioners should be in redacted form and be rcstr:icted-to use
only for purposes of the present litigation. | |

7. P]amtlff filed an objectlon with the sttnct Court, whiich issued an
order dated July 31 2019 reversmg the Digcovery Commlssmner and ordenng the
production of prior incident reports in unredacted form, wnthout any pmtechon,
related to the CII‘CEﬂatIOII of information obtained by Plaintiff in the mstant
' liugatmn (such that the dccumants would divulge the names, addresses teiephone
numbers, dates of birth, social security number, and drlve_r s license/identification -
 card numbers of individuals who are not parties or witnesses to the instanﬁ fort -
action and sﬁch information could be freely shared with third-partics who are not
involved ir_x the instant litigation), - i’ctitioncrs learned th?it all the fedaéted |
docume_mts ﬁMpwd by'Petitioners to Plaintiff have been shared with attorneys and ..
persons outside this litigation, and that Plaintiff's aftorney pléns to share_thg ‘ |
unredacted reports as well. -

8 Petitioners filed a motion- for reconsideration and stay of the Diétrict
Court's order which was heard on September 17, 2019. The District Court dcmed
the Petitioners' motion, On September 18, 2019, the D1scovery Commxsmner
ruled that Petmoners now have to produce incident reports from November 4 201 1 -
to the present, repre.sentmg three years of post-mcndent guest related tepotts of shp

and fall events occurring on the Venetian marble floor from a formg-n substance,

o ' T VRN S#




All such repérts must be produced in unredacted form, per the Discovery
Commissioner, based on the District Court's ordez of Iuijr 31, 2019 and its
forthcoming ruling denymg reconsideration. Production of this mformatlon will -

| -resuit in irreparable barm to the privacy of the individuals Idennfied in the reports
the Yenetxan, and its guests.

9. The relicf sought in this Writ Petition is not availabls by the ﬁistﬁc_t
Cout, Petitioners made a written Motion for Stay with the District Court on
August 12, 2019 and again orally on September 17, 2019 The DIStrlCt Court
denied the Motion for Stay and indicated that relief would need to be obtmned
from the appellate court pursuant to NRAP 8. It is imperative this matter be_ he'ard
at the Court's eatliest possible convenience. | |

10, Tcertify that I have read ﬁs petition and, r—to the best of my
knowledge, information and belief, this Petition complics with the form
requirements of Rnlé 21(d) and is not frivolous or interposed fof- any improper
purpose suéh as 'tp harass or to cause unnecessary delay of needless increase in.j;];ev
cost of litigation,

11, Tfurther certify that this brief complies with all Nevada Rules of -
Appellate Procedure, including the requirements of Rule 28(e) every assertmn in
the brief regarding matters in the record be supported by a reference to the

appendix where the matter relied upon is to be found. I understand I may be ..
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. subject to sanctions in the event the accompanying brief is not in confonmty with

- the requireroents of the Nevada Rules of Appellate Procedure

12, I have dlscussed the PETITION FOR WRIT OF PROHIBITION

. AND/OR MANDAMUS with my Cllent and have obtamed auﬂlonzation to ﬁle

this ert Petltmn

Further afﬁant sayeth naught

Wm@

RQYAL ESQ.-

SUBSCREBED AND SWORN to before
-me by Michael A, Royal, Esq., on this N
il day of September 2019.

County and State
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PETITION
LOMES NOW, Petitioners; VENETIAN CASING RESORT, LLC, and

LAS VEGAS SANDS LLC ("Petitioners"), by and through their counsel of '
record ROYAL & MILES LLP and hereby petition thls Court for 3 Writ of
Prohibition and/or Mandamus underNRAP 21(a) ordering the Elghth Judicial
Dzstnct Court to vacate the July 31, 2019 order compelling Petmoners to produce
unredacted reports of other incidents Occumng on the property of the Vcnetmu
Reso_r’r Hotc;l Casino ("Vene*tmn"). Petztxoners further request that this re[;e_f be
granted on an emergency basis pursuant to NRAP 27(e) and NRAP 21(a)(6). This
matter involves the compelled disclosure of nonJit_iga_nts privafc personal - -
information and if the emérgepcy relief is not granted irreparable hann will result.
' “Alternatively, Petitioners are filing cﬁncurr_ently with this petitiori a motion’

for an emergency stay dfthe order pursuant to NRAP 8(a) and NRAP 27(e). ’Tﬁis _
motion 'reéuests a stay -of the July 31, 2019 order, If this Court. grants that motion
then this writ petition may be considered on a non-emergehcy basig.

Pursuant to NRAP Rule 17{b)(13) this writ petxtmn chailenges a dlscovery

order and should presnmpnvely be assigned to the Courl: of Appeals _
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| This Pétitiﬁn and Motion are based on the following Memora;iéum of Pci_;:'ats o
| and Aunthorities, the Appéndix of reco;d and such oral arguments as présented o
this Honorable Coutt.

DATED-thisj??_Gda‘y of September, 2019, . .

ROYAL & ES LLP

Mlc m?él q (SBN 4370) |
Grego ifes, Ksq. (SBN 4336)
1522 W, Warrhh Springs Rd. .
Henderson, NV 89014

{702) 471-6777

Coungel for Petitioners
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_ MEMORANDUM OF PO!ETS AND AUTHORITIES : :
‘L. STATEMENT OF THE CASE _ . _
- This case arises from an alleged slip and fall at the Venetian that occurred on ’ .
Novembcr 4, 2016, involving JOYCE SEKERA (“Sekera”) -More spemﬁcal]y,
Sekera allegcs that as she was walkmg through the Grand Lux rotunda area. of the
Venetian property, she slipped on water and fell, resulting in bodily i prunes.
In the c‘cﬁ;'rse_ of discovery, Sekera requested that ?etitioncfs p’roducé. o
incident reports related to slip and falls from Novemberrtl, 2013 Vt’o the present.
Petitiouers responded by producing sixty-four (64) redactcd prior incident repoi'ts“
from November 4, 2013 to Novembier 4, 2016, When Sekera objected to the
produc!uon of radacted reports, Pet1t10ners filed a motion for protcctwe order
pursuant to NRCP 26(c) on February 1, 2019 with the Dlscqvery Commissioner. -
While the motion was pending, Sekera’s oﬁunse] shafed thc redacte’d pfior‘incident
information with an attormey representing a pimnhﬁ in unrelated litigation agamst
Peutloners also in the E;ghth Judicial Dlstnct Coutt. One day prior to the Maxch
13; 2019 heanng on Petltloners ~motion for protective order, the subject documents -
were filed with the dlstnct coutt in a different department on a different matter
Foﬂowmg the hearing on March 13, 2019, the I)lscovery Comm:ssmner
issued a Report and Reoommendatmn granting Petitioners’ motlon for protccuve
order noting the need to protect the privacy interests of the umnvolved thlrd-partms

and potentla! HIPAA related mfonnatmn Sekera filed an objectmn to the _ o
t ,
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Discovery Com:ﬁiséioner’s Report and Recommendation on April 4, 201 9 w]neh
was heard by the Honorable Kathleen Delaney in Department XXV of the Eighth
Judicial District Court on May 14, 2019. Judge Delaney, having been advised of
the cir'cumstanc'es surroundiné Sekeﬁ’s sharing of infqnnaﬁon, neverfheleés ;
reversed the Discovery Commissioner and ordered Petitioners to prbduce i)rior _- |
incident reports in uﬂredactad form without any rcstrictioné related to
dissemination of private gﬁest information.‘
The order reversing the Di,scolwery Commissioner’s Report and |
| Recommcﬁdaﬁoﬁ of April 4, 2019 was filed on July 31, 2019. Pursgant to the
order, Sekera is to receive unredacted incident reports involving other Venetian
guests, incIudigig those gﬁests’ names, addresses, telephm_le numbers, dates of
birth, social s,equrity numbers, and driver’s Iicense/iﬁsntiﬁcation card numbf;rs.
| Under the current order Sekera has no festrictiéns whatsoever on hm_.v the private
information of Venetian guests witl be used and shared. Petitionéf’s filed a motion
for reconsi&éfation on an order shortening time with a request to stéy the ordor
allowing sufficient time to file & writ of mandamus and/or writ of p;qhibjtion wifh_ - '.
the Nev;tda Supremé Court, wﬁich was not heard until Sép’cembef 1‘7; 251?. Judge
_ ﬁélaney denied Petitioners’ motion for reconsideratioﬁ and their request for 2 f;tay. '
The metion for p’rotecti’vé order filed by Petitioners was intended tb.protec':: , :

the privacy of Venetian guests. Information related to prior incidents, such as the

2
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dafe, time, place and circumstances, identifying Venetian employees invoh;cd, is o
already' available fo Sekera via the initial production. While Judge Delanej
expressed some trepi(iatmn regarding the potential misuse of the subJ ect pnvate
mformauon she dxd not provide any protection, concluding that she could not ﬁnd

a legal basis upon which to protect the private information at issue. Yet, when this.' B
issue was again before Judge Delaney on September 17 20] 9, she exp‘ressed a'
belief that the unredacted incident reports were “for attomey eyesonly” The
District Iudge was mistaken; yet, she stlll would not revisit the carder and prowd\;: -
the requested protection. Petitioners assert that once thls mformat;on is PfDdllpe,_d.

in unredacted form, it will be immediately sﬁaxgd with athers outside the liﬁgaﬁon .
and the harm will be irreparable, Accordingly, circumstances necessitétg tﬁe_ ﬁliﬁg
of this wiit in order to clarify important issues of law and right the i;ajuétice'tﬁ..
Petitionets as well as any other property owners or innkjeepérs concernéd Wiﬂ_i-the N

- protection of patron privacy.

o  RELIEFSOUGHT o
Pursuant to Nev. Const, Att, 6, § 4, NRS § 34.320 or NRS § 34.160 and. .

NRAP 2], Petitioners req:.:est that this Court igsue a Writ of Mandamus and/bf' :
Writ of Prohlbmon instructing Respandent the Elghth Judlc[ai Dlstnct Court of

. the Stdte of Nevada and the Honorabie Judge Delaney to
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1. Vacate the July 31, 2019 Order directing Petitioners to produce
unredacted other incident reports to Sekera without any protections requested '
under NRCP 26(c); and |

2, Pfovide clarification on the issue of privacy righ;‘,s of guests ‘and_ non- -
employees identified in'other incident reports obtain and retained by Petitioners
and other lil{é pmperty owners and mnkeepefs

Petitioner is requestmg this relief on an emergency basis as n'reparable hann
will be caused to mdmduals who are not involved in this lluganon if there pr:vats
‘personal information i is released before this Court rules on this writ petmon
Concurrentiy with this writ petition Petmoncr is filing an emergeﬁcy motxon to
stay thc July 31, 2019 Order. If this Court grants that motion, then this WTlt may

be consxdered ol 3 non-emergency bams

m. JISSUES PRLEJ_S_ENTED
ISSUE ONE: Whether the Disirict Court erred, as a matter of la_w; in

denying Petitioners’ motion for a protective order under NRCP 26(c) related to the |
ptivacy of guést information within other incident reports having notﬁing_ todo
with the subject mcldent o .

ISSUE TWO: Whether the District Court erred, as a matter of law, in '
denying Petitioners” motion for reconsideration related to the- July 31, 2019 order

denying Petitioners® motion for protective order under NRCP 26(c), failing to _ R

4
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waigh the issues of relevance and proportionality re{]uired under NRCP 26'{[5)( 1) in' l . ‘
refusing to provide protection of personal mformatmn of guests mvolved in. other '

mcxdents on Venctlan property

V.. STANDARD OF REVIEW
A.  Standards for Write Review and Relief,

The Nevada Supreme Coutt has ongmal junsdzctlon to issue wnts of
prohlbltxon and mandamus Nev. Const, Art. 6, § 4. Mandamus is avallable to
ccmpel performance of an act whzch the law especzaliy cnjoms as a duty resultmg
~ from an office, trust or station, or to control an arbitrary or capricious exe_rczs;a of

discrotion. Ivey v. Dist. Ct,, 299 P.3d 354 (2013). - See also NRS 34, 160."Where
an impoitani;“issue of law needs clarification and public policy is servéd by this -
coutt's invocation of its origiﬁal jurisdiction, our consideﬁitioﬁ of a petftion_for- .
extraordinary relief may be justified.” Mineral County v. Stczte Dep't of Conserv.,
117 Nev. 235, 243, 20 .34 800, 805 (2001) (internal citations omltted) |
Writ rehcf is warranted where the Petitioners do not have a plam spceady, '
and adequate remedy at law Millen v. Disirict Court, 122 Nev 1245 1250»1251
| (2006) Speclal factors favoring writ relief include sta,tus of underlymg pleadmgs :
types of issues raised by the writ petxtlon arzd whether a future appeal wﬁl‘ perm1t ‘
this.court to- meaningfully review the issues presented. D.R. Hﬂrton W D;strzct '

Court, 123 Nev. 468 474-75 (2007) An appellate coun generally w111 address _
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only legal issnes prés,éﬁted in a writ petition, See, Poulos ‘v,, E’ightk Jud. Dist, Ct. ,
98 Nev. 453, 455, 652 P.2d 1177, 1178 (1982). "[TThe standard” in the |
determination of wﬁether to entertain a writ petition is '[t]he_z interests of judicial
| economy." Smith v ‘E;ighth Jud. Dist, Ct., 113 Nev. 1343, 1355, 956 :P.Zd 280, 281"
(1997). When the parties raise only légai issues on appeal from a district court |
ofder, the Court reviews the matter de novo. St Ja(nés Village, Ii"zc. V.
é‘unningham, 125 T;Iev. 211, 216 (2009). |
Petitioners contend that if they are forced to reveat privat¢ information of
* guests involved in other Venetian incidents without requested pmtecti'ons, “the |
assertedly [private and confidential} information would imretrievably lose its -
[private and éonﬁdential] quality and petitioners would have no effective re'ﬁiedy, _
even Iatcr'by ap;peal.” Wardleigh v, Second Judicial Dist, Couﬂ, {“, Nev. 345,
350, 891 P.2d 1180, 1183-84 (1995). Guests involved in other iﬁcidif;nts,. who are-
adversely impacted by the present district court order, are not parties tb. the disi:ric;
court proceedings, and are themselves are not aggrieved parties within the incaniﬁg
of NRAP 3A(a) rendeting this the only forum for which relief can be g;fanted.
| Watson Rounds, P.C. v. Eightf: Judicial Dist. Court, 358 P.3d 228, 231 (Nev,
2015). | Iﬁ addit.ion, the Supreme Court of Nevada is-—fhc proper fomﬁ to assess

whether Petitionets are entitled to the relief heing sought. Therefore, Petitioners

6 .
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seek t6 prét;ct‘thé‘ privacﬂr rights of Venetian guests wboilyr uﬁ;féiliatgﬂ-wi:fh the

present litigation | Nt
Petltmners moved for. a'stay of execution in district ;:ourt which; was demcd

Due fo the ex1gent circumstances and the potentml woiatmn of NRS § 34 320

whf:re Pi‘IVﬂCY rights for hundreds of individuals wholly udconnested tqi me*subj-‘f":‘{t s

litigation are at-issue- this Emergency Petition being_ fﬂéi:l with this Court puré'uiant Coew T

to NRAP Rules 21{a)6) and- 27(@) asking this Court to grant the rehef requested in.-

less than 14 days. Altemanvely, Petitioners herein move for an 1mmedlate stay 4

| ' pursuant to NRAP S(a) so that the ordered d1sc:0very can be thhhcld wiitil th‘lS | A
| Court can review the lega.i issues at hand ina nen-emergency writ proceedmg -
Petztmners have no other avaﬂable avenuc for relief. Th15 is. a matter of gre&t '
importance to Petltmners not only as to this lm gation, but as t{) all future lmgatlon, . 5
as there are presently no testrictions placed on Sckera regardmg whaf: shc is -
allowed to do W]th the personal information ordered prodiced. Accordmgly,
without lmmedtate rehef ora stay, once Petmoners comply with the order by
provzdmg unredacted mczdent reports of unrelated matters {o. Sekera wuhout any
I’BStTle;lOﬂS,‘thCIG is no.reasonable means of 1 repairing the. damago; as§oc1ated -Wlth -

Sekera’s stated intent to distribute the information,
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. B. " This Petition Presents Extraurdinary Clreumstances '
' Callmg for Extraordinary Relief -

The subject litigation arises from a slip and fall mcident allegediy occuﬁlng
due to a forelgn substance on the Venetlan marble, ﬂoor on November 4 20 1 6
Petitioners argue that these pnor incident reports have only margmak relevance to- i
the case in light of prevallmg Nevada law, See, Eldorado Club, Inc. v. Graﬁ 78
Nev. 507, 511, 377 P 2d 174, 176 (1962) ("where a slip aud fall is caused by the
tcmporary prcsence of debns or forei gn substance on a surface, whzch is not shown ' -
to be contmumg, 11: ig etror to receive "notice evidefice” of the type hcre mvolved |
for the purpose of estabhshmg the defendant's duty™). Given the questlonable
relevance of this discovery, Petitioners contend there is no. need for the d1sc0very
to include personal information on non-lmgants. On the other hand, the irreparable
damages of providing this unfedacted infofmation to Sckera wiﬂiout a’ny"qf; i:hfé
- tequested protection under NRCP 26(c), where Sekera has. acknowlecigeﬂ::%-aﬁ fhi'ent ﬂ o |
to share the: mfonnatlon wﬂ;h persons outsxde the hngatwn wﬂi cause lrreparabla e
haﬂn to the 1dent1fied mdmduals and Petitioner. Thercfore Peutloners argue that it
is cleariy etrongous to require the production of this private guest mformatmn

Absent intervention by this Court, Petitioners, and others snmﬂaﬂy sztuated
- will suffer 1rreparable harm In issuing its Order, the D1s1;nct Court created an |

avenue through whzch pIamttffs in all premmes liablhty xxeghgence clalms, can

~ obtain reports of other unrelated mcxdents in unredacted form and not only‘ Ise
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them for purposes of the pending litigation, but to circu}afe them Mdel;'withqi:lt B
restriction, thereby subjectin‘g the private information of ﬁon-party fbﬁ'her guests to ] :
abuse. | - | f
o This case is set io commerice trial on August 3, 2020, This Péﬁﬁdﬁ.fcsr wm N
containg an 1mportant issue of law that will most certainly reoccur absent
immediate dn‘ectwn from the Supreme Court, While Judge Delaney g rulmgs m
this case are not controlling authority in other cases, it is common practice Witmn
- the Erghth Judx;:ial District Court for an attorney to attaeh rulmgs from 'eth‘er 3
judges to motions as persuasive or suggestive of how a particular judge shoﬁl‘d
handle a Similar issue,. | |
A substantial risk exists that Judge Delaney‘s ruling will be adopted by ther'
Judges in the Bighth Judicial District Court, and wiil result in an-inmjease'iﬁ cases .
. in which plainfiffs seek unredacted other incident reports in similar cases without
any privacy considﬁration. or protection. Moreovet, deciéiﬁg this i_si_§ue on Wr}t
will promote judicial economy, as it will avert the expenditure of incfeaséa\time'
associated véifh:Sckera (and like plaintiffs) repéatedly ceﬁtacting potentially
" - hundreds of nen—partieé involved in matters \%fhally fmafﬁl‘i.ated with the -Subjec't.
vlitigation to'engage in aprolonged fishing expedition to obtain-inforﬁlaﬁon ﬁoi‘. '
| admissiblg at trial‘.‘ The issue is compounded by the fact that Sek_era has éifeady )

shared information provided fo her by Petitioners with mumerous other litigants in -
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unrqlé,ted matters, Wﬂicﬁ sharing began even while the initial motion.for protective | N |
order was pending, o

" Morgover, on Se?tember 18,2019, the Discover}_; Corﬁmissioner éréereéi_‘ ,
that Petitioners must now produce incident reports for slip an& falls occurrmg on : L
Venetian premis'es.foll'owing the November 4, 2016 incid‘ént. Because of 'thé:
Court's prior July “3 1 , 2019 oider the referes felt comiaellé_d to also order that these o N
records be produced in unredacted form, without any-'reciuested protebtidnsvtbl -
address privacy. While this latter ruling is not the sub}ect of this Writ, it hlghhghts
the scope of pnvacy issues now presented not only to Peht;oners and thelr gucsts !
- but to all similarly positioned business owners and innkéepers, - |

Accordingly, Petitioners respectfully request ‘that this Court grant the - -

emergency petition vacating the District Court's July 31, 2015 order and issue an g
order direc;ting the District Court to protect the private information 'of'_fmn- ‘li.tigfah_t
individuals, | |
\Z | RELEVANT FACTS

This litigation arises froni a slip and fall allegedly bccu:rin'g from a foreign .~ -

sﬁb_stance on the floor on-Novembef 4,2016. The underlying ;iafgc‘ Wés::ﬁ‘lgqison -. . . |
April 12, 2018 by Sekeré,;wlio alleged that on November 4, 2016 at .éP.pr_oxim‘atéf:Iy o
1:00 prm, “Peiitioners negligently and carclessly permiuéd'a'_ pedestridn ﬁélkw?ﬁ o
be unreasonably dangerous in th’af they alloﬁed liquid on the floor caus_-;ing .the‘

10
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Sekera to slip and fall.”' Sekera related to Venetian se‘;urity pérsfonnel at tlie-'s;%;cne ':
'foI'lb.v;ring the incidsnt that “she was walking throuéh thie atea whe;*; -sﬁ_é‘ giippéd fn ‘7
what she believed was water.on the floor.” | | | | :

. Seketja. worked at a kiqsic located in the Grand Cax_laﬂ Shops withir‘i_thézj

Véﬁetian ﬁreﬁxises fer ﬁea’rly a year priot to the subject incidenf and test'iﬁéd in’f
* deposition that she walked through the subject fall area (“Grand Lux ratunda”)
| hundreds of times prior to the subject fall without mc:dent Sekera asserts that the o

condmon which made the marble ﬂours tri:safe causing her to slip a.nd fall was "’ |
' .the presence of a liquid substancc Dn June 28, 2(}19 Sekera filed a F1rst

Amended Complamt after receiving leave of court to include a clalm for pumtlve
- damages In the First Amended Complaint, Plaintiff speclﬁcally alieged “On or..

about November 4,.2016 at apprpmnateiy 1:00 p.m, Defendants negligently and

! Appendix, Vol. 1; Tab 1, VEN 001-04, Complaint (filed Apnl 12, 2018) at VEN .
002, In 25-28,
2 Appendix, Vol. 1, Tab 2, VEN 005-06, Venetian Securuy Narrative Report No
16117-0680 (November 4, 2016); Appendix Vol 1, Tab 3, VEN 007, -
Acknowledgment of First Aid dssisiance & Advice to Seek Medical Care, No. .
1611V-0680; Appendix Vol 1, Tab 4, VEN 008-014, Venetian Securzty Scene
Photos. - -
? Appendix, Vol. 1, Tab 5, VEN 015-32, Transcript of Joyce Sekera Deposztxon
gtaken March 14, 2019) at VEN 021-025.

Id. at VEN 018, In 13-25; VEN 019, In 1 -4: VEN 026, In 23 VENEBO In 10-25
VEN 031,In 1-20

* Appendix, Vol. 1, Tab 6, VEN (33-037, First Amended Camp!amr (ﬁled June 28
2019)

|
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catelessly per_:ﬁi&ed a pedestrian walkway to be unreasonably daﬁge_mus m that '_ S
they allowed liguid on the floor causing the Plaintiff fo slip and.fall.f’f L
VL. RELEVANT PROCEDURAL HISTORY |

In the coutse of discovery, Sekera requested that Petitioners producé. ,
'inci&ent reports related to skip and falls on the Venetian marble floots from, _'
. November 4, 2013 .ta the present,” Petitioners respoﬁded by producing sixtjr.-'féu:
(64) incident reports reléted to events fréfn Novembet:_—4, 2013 to_Novcﬁlber 4,‘ -
2018, redacting the names, addresses, phone numbers, dates of birth and (;ther
personal information of the individuals 1dent1ﬁed inthe reports When Sekera
objected to the redactions, Petitioners filed Defendants’ Motion for Proteatwe '
Order with the D1scovery Comruissioner, seekmg an order protcctmg the personal '
mformatmn of prior guests.’ Whﬂe the motion for protectlve order was pcndmg,
unbcknownst to Petitioners or the Discovery Commissioner, Selera provzded_al

copy of the redacted prior incident reports to another attorney involvedina -

®Id. at VEN 035, In 4-7. | -
" Appendix, Vol. 1, Tab 7, , VEN 038-041, Plaintiff’s Request for Productmn of
Documents and Matemcziy to D@féndant (served August 16, 201 8} at VEN 04{) '
Rf,quest No.7

® Appendix, Vol. 1, Tab 8, VEN 042-053, Fifith Supplement to Defendants’ 16. I
List of Witnesses and Production of Documenis-For Early Case Conference -

served January 4, 2019) at VEN 045, In 9, . -
-~ Appendix, Vol. 1, Tab 9, VEN 054-083, Defendants Matmn Jor Protectrve

Order (filed Fehruary 1,2019), , _

2
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different lawsult 10 Petmoners becatne aware of this shanng aﬁer the mdtion for - |
~ Pprotective order was filed and thereafier moved to keep the documents in redacte(i
form for attomey eyes only." One day prior to the March-13, 2019 hearmg on’ tha N
_motxon for protective order, also unbeknowns‘c to Petltioners or the Dtscnvery |
Commxssmner the redacted prior incident reports were filed in another department |

" ofthe Eighth Judicial District Court in separate htlgatmn agamst Vcneuan

At the March 13, 2019 hearing on Peutloners monon for protecuve order, s |

oy pf
S Sekara did s not adv:se the court or Petitioners’ counsel that the redacted pnor

mmdcnt reports had’ been shared with counsel outmde the hugaﬂon a:ad then ﬁled 7 o

' Appendix, Vol 1, Tab 10, VEN 084-085, Declaration of Peter- G'old.s*!em Esq .
(date February 13, 2019) at VEN 084, In 21-25, indicating that the subject prior ©
- incident reports were pruduced to Mr, Goldstein by Sekera counsel on Febiuary 7
2019. - :
U Appendix, Vol. 1, Tab 11, VEN 086-096, Defendants’ Repbx 0 Plamnﬁ’ s
Opposition to Motion for Protective Order (ﬁied March 5, 2019). (At this time, -
Petitiohers-were uhaware that redacted copies of prior incident repotts produccd on .
January 4, 2019 in this matter had been provided to Peter Goldstein, Esqi, on - P S
February 7, 2019, after the motion for protection had been filed with the Court and
before it was heard on-March 13, 2019, -only that some kind of sharmg betwee,n
counsel in other mvnlmg Venetian was occutring) ~ - .
. 2 Appendix, Vol 1, Tab 12, VEN 140-85, Sekera’s Reply to Deﬁendant Venetian - .
Casino Resort, LLC's Oppasition to Sekera’s Motion Jor Terminating Sanctions, in
. the matter of Smitk v. Venetian, case no, A-17-753362-C (filed March 12, 2019) at -
VEN 141, 1n 15~26 VEN 147 In 12-13, VEN 173 ' B
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thh the district cc;nxi tin él_ilbther department,” The 'ﬁiscovéry Commissiope:: .
granted Petitioners’ motion for protective order. M - o

Sekera ﬂled an obj ectmn to'the April 4, 2019 Dlscovery Commxsmoners -
Report and Recc}mmendatlon, which was heard by the district }udge on May 14
2019. The dlstnct Judge bemg apprised of Sekera s past conduct and her mtentwn
to frcely share unredacted mfonnatmn with others out31de the ht:gaﬂon, wholly -
| reversed the Discovery Comnnssmncr 5 Report and Recommendation.” 15 Iudge
Delaney relayed. that she could not 1dent1fy a legal basis i in Whlch to protect the _: L
identity of Petitioners’ guests in pnor incident reports orto grant a protectlve order N o
preventmg Sekera 8 counsel ﬁrom dlstnbutmg them as he desues to persons wholly
'unaffiliated with the subject Tlitigation.'® However, Judge Delaney added- the

following:

I struggle with the decision in all candor becausé 1 do think .
because of the sheer volume of the amount of peopleinvolved

- here, that it could become something that's problematic. 1t
could be viewed-as something that would be something, like, a -
- you know,-a marketing list that's out there on the loosé that.
somebody could get their hands on and tie mto but Ican't _]qu:
because of that quaim tie it up, S

1 Appendlx, VOI 1, Tab 13; VEN 186-200, Recorder’s Transcrzpr of Hearmg
{ On] Defendant’s Moizan Jor Proteciive Order (March13,2019).
* Appendix, Vol. 1, Tab 14, VEN 201-06, Discavery Commfsszoner s Repart ana’
Recommendation (ﬁled April 4, 201 9), VEN 201-206. - -
-+ % Appendix, Vol. 2, Tab 15, VEN 207-66, Transcript of. Heaﬂng on ijectzon fo -
o chovery Commissioner’s Report {May 14, 2019):
' See id. at; VEN 251, In 2225;  VEN 252, In 1.25; VEN 253,n1-2. -
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LI I ]

- I would caution Mr. Galliher that, you know, how you share
this information who gets ahold (sic) of it and who has what -
information doesn't necessarily protect folks from being upset

and coming after and wanting to attack this, ... butitis
Jpotentially problematic to the extent that this information could

be shared and could contain personal identifying information,
There is -- there is statutory law out there that talks about those
who come into possession of large quantities of information. -

that contain personal identifying information and do not handle

it carefully and disseminate it or do other things withit, 1

Despit;: the caution given_by the Coutt to Sekera coungel, the Order of July 31, - 7': _' .
- 2019 does not preclude counsel from freely distributing information obtaineciﬁ'in' '_ : ‘_ﬁ .
this litigation."® The Fuly 31, 2019 Order addressing the pﬁor incident reports- " - -
merely provides: “the Court strongly cautions Plaintiff to be careful with h:(;)fw she : B
shares and uses this information”’; however, no actual p‘rotectionft-)f the s_ubjed
guest information was provided,'? |

Upon receipt of the Coul;t’s order on ;Fu1y 31,2019, Petitioners filed a
““thotion for leave to ﬁié a motion for reconsideration on the iésug:.of the requ;red :
production of unredacted incident reports on an order shortenin.g.:iime, thh a - - ’

métion to stay pending application of a writ on the issue in the alternative®® The o

7 See id. at VEN 254, In 10-16, 24-25; VEN 255, In 1-3, 14-22, - , §

_"* Appendix, Vol. 2, Tab 16, VEN 267-70, Order-{filed July 31, 2019)..
® Id. at VEN 269, In 11-14.. , o
2 Appendix, Vol. 2, Tab 17, VEN 271-448, Motion for Leave to File Motion for
Reconsideration on Order Reversing Discovery Commissioner’s Report and
Recommendation and Motion to Stay Order Until Hearing On Reconsideration or,.
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hearing Was--_initially set for August 27, 2019, but was mioved fo Septerr}bgf 17,
2019 at the request of Sekera counsel.2" |
At the September 17, 2019 hearing, Judge Delaney stated at the outset that -
she was under the mistaken impression that the order related to production offm:‘her '
Venetian incident reports was for attorney eyes only.? Consider the following -
_ cxchangc from the hearing:
' [MR. ROYAL]: I think, Your Honor, that the thing tﬁat‘we '_
want to point out is as it relates to the -- the privacy concerns
that my client has, once -- once these documents are produted
and in unredacted form, they're out there. There's fothing in the
present order that prevents plaintiff's counsel from sharing them

with anyone and everyone. Even though the Court has ‘
expressed, in the Order, sotme concerns or at least Your Honor -

Alternatively, Motion to Stay All Proceedings Pending Application Jor Writof

Mandamus-On Order Shottening Time (filed August 12, 2019). | -

2! After the requested expedited hearing date was set, Sekera requested an

extension of the heating to accommodate counsel’s trial schedule. On Tuly23,. -

2019, the district court entered an order granting Petitioners’ motion for partial -

. summary judgment on Sekera’s claim that the mode of operation doctrine of - o
 liability applies under the given set of circumstances. (Appendix, Vol. 2, Tab 18", -

VEN449-52, Findings of Fact, Conclusions of Law and Order Granting

Petitioners’ Motion for Partial Summary Judgment on Mode of Operation Theory ~

of Liability (filed July 23, 2019). On Augnst 28, 2019, the district court issued an

order granting a continuance of discovety and the trial. (See Appendix; Vol. 2,- )

Tab 19, VEN 453-55, Order Granting in Part and Denying in Part Sekera’s .

Motion to Extend Discovery Deadlines and Confinue Trial (Secorid Reguest) on

Order Shortening Time (filed August 28, 2019).) The new discovery cut-off'is

now April 6, 2020. (/. at VEN 455, In 9-10.) Accordingly, the hearing on: .

Petitioners’ metion for reconsideration was held on September 17, 2019,

* Appendix, Vol. 3, Tab 20, VEN 456-83, Transcript of Hearing on Motion'for . - © ..

Leave to File Motion for Reconsideration (September 17, 2019), at VEN 460, In4-

25, VEN 461,1n 1-7, " . T .
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kind of admonished them to be a little careful, | mean, there's
no teeth in any —

THE COURT: Well, and it's funny, and I don't mean to :
interrupt you, but I want to share this point with you. It's funny
- a8 [ was reading the briefings I'm like, we didn't do that?
. Because it felt to e like when we talked about it, that I ma.de xt
* clear that this was to be for attorneys to have for -- because I -
felt they were entitled to this evidence, but not necessarily --
and we know coming in that, yes, Mr. Galliher has some of the
information he has because someone else in plaintiffs' bar has
shared with him things, but I thought we had a discussion
“about, you know, while we maybe numbers or
circumstances or things, you know, wounld somehow be
public record or known that anything that was private or
personal to these individuals really is not — that would be
personal identifiers, but otherwise would need to be
redacted out of litigation, maybe, you know, the attorneys
would need to see to have some ability to contact or follow
up, but it would not be:something that could be circulated
to uthers We didn't clarify any of that? ’

MR. ROYAL: We did not, and I appreciate the Court bringing

.. that up. That was our primary concern in the first place when
we filed our motion before the Discovery Commissioner, Qur
concern was that this was — all this information would be for
Aftorneys Byes Only. And, of course, the Discovery
Commissioner granted that, and she alse granfed that we would
leave the prior Incident Reports in redacied form.”

Petitioners argued that Plaintiffs did hot meet the requirements of NRC?
26(b)(1) rt_o demonstrate relevance and proportionality in light of the privacy rights ,

of guests involved in unretated other incidents on Venetian property and Eldorado '

® Id. at VEN 460, In 4-25; VEN 461, In 1-13 (emphasis added). -
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Chéb, Inc., sup;ra.“ Judge Delaney agreed tﬁ;zt there is meérit to Iookiﬁg at case.
holdings by the Umted States District Court where it has addressed this i issue and
ruled under near identical citcumstances.” However, Judge Delaney determmed
that she would not .recc;ﬁsider the issue, finding the July 31, 2019 org:ier to bein
aéreement with Nevada Iaw; finding that “the Court’s ptior decision was sound-
[and] ... supported by the case law.”® Judge Delaney ex;;ressly denied
Petftloners request for a stay pending the filing of this writ.”” In so domg, Judge

Delaney added:

+ And we understand that this information is going to be not only
received by the plaintiff, but it's going to potentlaily be shared
with others, but we think that that unbalance (sic) is something
that is a natural perhaps circumstance or consequence of what
we have in these cases, but-it is allowed in this case because it
is relevant to the actual case that the plaintiffs have brou ght,

. and it is caleulated to not'only be relevant information, but Iead
to discovery of relevant information, *®

However Judge Delaney also stated: “Because there is something here that could
cause them [the appellate court] to take alook at it and make a declsmn I certamly

believe that this [a writ] is a viable option for thf: Venetian to pursue if they so

* See Appendix, Vol. 2, Tab 17, VEN 271-448, Appendxx Vol. 3, Tab 20, VEN
456—83 generally, ,

2 See Appendix, Vol. 3, Tsb 20, at VEN 474, 1n 6- 16,

Id at VEN 475, In 4-9,

21, at VEN 476, In 24-25; 'VEN 477, lnl 13.

# 14 at VEN 476, In 7-15 (emphasw added).
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s choose.™ In so doing, the district court judge relayed fhat-she welcomes s;:)me :
guidance on this issue.®*" That stated, the judge §tated: “if you are _goiiig o get
relief on this pomt Mr. Royal, it is going to have to come from Mandamus. rehef
because I think we have fully flushed out, ﬁlily vetted and fully consadered the J
matters at this level, and that the Court's ruling that was prethxs]y made is sound
and is gomg to stand il Petmoners therefore have no oi.her avenue for seekmo
relief and, accord:ngly, this emergency petition for stay is properly before thls
Honorable Court ‘ - |

Thls Wnt is filed prior to the ﬁhng of the order on Pehhonel;s ' tmotion for
recons:deratlon, which was the subject of the September 17, 2019 hearmg, since
reconsideration was denied and the July 31, 2019 erder is the comtrotling order at
issue. | ’

‘On a related note, on September 18, 2019, the Discovery Commission_ér,

based on Judge Dehneyfg priot rulings, ordered that szfgitionefs to‘n'g)w prbdgf:e

' uﬁred:;zctcd incident reports from November 4, 2013 to the present (which ijlqludcs

nearly three years of post inéident information).2 Whi__le this Iaﬁér tuling is not

before the Court, as Petitioniérs have not vet had the npﬁértunity to briﬁg it before

® Id. at'475,1n 18-23,
°Id at VEN 458, In 12-18; 'VEN 475, In 18-25; VEN 477,10 21-23,
Ia’ at VEN 477, In'15-20.
*2 See Appendix, Vol. 3, Tab 21, VEN 484-85, Court Mmures Dzscovery
Commissioner (Saptemher 18, 2{)19) (indicating production of unredacted incident .
repotts for the five years precedmg and the three yeats after after the sub;cct 1nc1dent)

19,
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Judge Delaney (i.e. specifically challenging the production of post incident reports
for a slip and fall incident), it highlights the nced for Pétitioners to have the present -
issue reviewed by the Nevada Supreme Court andprévide relief in an emérgent_:y | .

fashion.

VH. LEGAL ARGUMENT

A.  ISSUE ONE: WHETHER THE DISTRICT COURT
ERRED IN ORDERING PETITIONERS TO PRODUCE
UNREDACTED OTHER INCIDENT REPORTS
WITHOUT REQUESTED PROTECTIONS PURSUANT -

" TO NRCP 26(C)

1. Sekera Did Not Meet Her Burden of Proof Under NRCP
1} to Establish the Need for Unredacted Prxo_r Incident :

eports
: This litigation arises from a slip and fall occutring from'a temporary

traasifory condition on November 4, 20-16 in the Véﬁetian Grand Lux rotuﬂda.gé_
Although Sekera walked through the Grand Lux rotunda area hundreds o_f utztmes-
previoﬁsiy, on the day of the incident Sckera encouhterea a foreign substance for "
- the first time, which caused het to slip and fall. H -

In Eldorado Club Inc., supra, 78 Nev. at 511, 377P2dat 176 the Nevada. -
- Supteme Court held that evidence of prior incident reports in cases mvolvmg the .

temporary presence of debris or foreign substances on a walkmg qurface is not

3 See Appendix, Vol. 1, Tabs 1-6, VEN 001-037, generally.
3 See Appendix, Vol. 1, Tab 5, at VEN 021-025. Se also Appendix, Vol. 1, Tabs '
1-4 VEN 001 014 Tab 6, VEN 033-037, generally.- :
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admissible for the pi:rpose:.of establishing notice, Rule 26(b)(1), Nevada Rules of

Civil Procedure, reads as follows:

Unless otherwise limited by order of the court in accordance
with these rules, the scope of discovery is as follows: Parties
may obtain discovery regarding any nonprivileged matter that is
relevant to any party’s claims or defenses and propertional to
the needs of'the case, considering the importance of the

_ issues at stake in the action, the amount in confroversy, the
parties’ relative access to relevant information, the parties’
resources, the importance of the discovery in resolving the
issues, and whether the burden or expense of the proposed .
discovery outweighs its likely benefit. Information within this
scope of discovery need not be admissible in evidence to be
discoverable. (Emphasis added.) '

- Accordingly, Sekera has the burden of establishing that the production of
unredacte@ prior incident repotts is both relevant to issues surrounding the
November 4, 2016 incident and that the production of this discovery is
proportional to the need.s of the case in light of five féc.térs: 1) importance of
- issues at stake; 2) amount in controversy; 3) parties’ relative access to relevant
.information; 4) parties’ resaurces;l the importance of the discovery iq resolving

coutested issues; and 5) the burden of proposed discovery vs. the likely béneﬁt,
Sekera claims fo have sustained injuries primarily to her neck and back. ﬁér ) _

known treatment is approximately $80,000, to date, thus f'ar afl conservative in -

nature nearly three (.‘3)'yéam post incident. Petitiancrs' have produced evid'éncé'- of

other slip/fall incidents from & foreign substance occurring at Venetian occurring
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prior to Sekcm’s :inci-dent of November 4,2016. The inforlﬁation for eacﬁ .suchf
report id¢n§§ﬁes the date of incident, area of the incident, and the jfact.s surroundihé
the iﬁc_ident._ Sekera argued this information was insufficient and she needed the
'personlal information of the guests involved in each incidént. I;Ier‘only pt_lrp'm'téd:
need for obtaining thxs ptivate information was (o contaqt. t_hese people inthe event”
Petitioners will present arguments at trial related to comparative fault.”’ 'Sékera
provided no other reason for needing the non litigant guests' private informatic;n. :
Sekera alsé argﬁed she bas an unqualified right to share the guests' private
information with anyone she desires. | |

Sekera's argument claiming there is no law restricting her use of canﬁdeﬁt‘iall
information is an inaccurate énalysis of Nevada laws. Rule 26(b)( 1)',~71\.Ievad.a
Rules of -C_ivil Procedure, places restrictions on her ability to obtain thjs :
information,” Sekera is.required to sﬁew this information is relevant and that her
need for this information outweighs the guests' need to pfotéct their private

information, Sekera utterly failed to make this showing in the District Court,

2. Pcrsonal Private Information of é%@sts Identified in Prior
Tncident Keaorts 18 Entitled to ¢) Protection

Pursuant to the July 31, 2019 Order, the District Court has herein provzdcd

Sekara with unfettered access to personal and sensitive information from non

% See Appendix, Vol. 2, Tab 15, at VEN 214, In 12-25; VEN 215, In 1-14; VEN
227, In 14-25; VEN 223, In 1-11; VEN 234, In 3-25; VEN 235, In [-18; Appﬂndlx
Vol. 3, Tab 20, at VEN 469, In 16-25; VEN 470, ln 1-12.
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~ partics to this action, wh—iéh- is not relevant to any claims or defenses in this ma;ter."
She has already been provided with redacted priot incident reports to establish |
issues ussociated with notice.

'fhe Nevada Supreme Court has found that vwit;‘reliet‘ is appmﬁ_riate wh;:n.a
District Court’s ruling exceeds the scope of NRCP 26(5)(1) and réqm'_res the |
prdduéti'on of pﬁvate information. Schiatter v. Eighth .I'u‘dicfal Dist Cauﬁ‘ I and. o
For Clark Coﬁnity, 93 Nev, 189, 192, 561 P.2d 1342, 192-93 (1977). Whilé
Petitioners have not fouﬁ& Nevada case !’e_:w applying the rule to protecting the'
privacf tights of persons involved in other incidents, the United StatesDiz_i_'tri'ct
Court for the District of Nevada has dealt with this issue and found in favor of
protecting the privac.y rights of third parties by redacting personal information.

In [zzo v, Wq[—Marf Stéraf, Ine., 2016 U.S. Dist. .LEXIS' 122 10; 2016 WL
' 4§9694, the plaintiff, who slipped and fell on a clear liquid within a Las Vegas Wal

Mart store on May 1 8,201 3, fited a motion to compel the defendant to producé

evidence of priér claims and incidents for fhe three (3) years p.reccding;the_ suhject.

incident," The court evaluated the clain under the fedé;r_al equivaloit of NRCP

26(b)(1) and Nevada law.as set forth in Eldorado Club, Inc., supraat 511,377

P.2d at 176. 'In fzzo, 'the‘defense' had previously produced a list of pridr rgpo:tgd'
| slip and falls. The plaintiff sought the incident reports including personalh -

information of the other Wal Mart customers. The federal diétrict coutt found that
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the burden on defendsnt and the privacy intetests of the non litigants ottweighed
the tahgential relevance of the information to the issues in the lawsuit, (/. at 4,
2016 U.8. Dist LEXIS at*11.) Similarly, in the instant matter, Sekera has shown
ne compél}in’g redson under NRCP 26(b)(1) for the production of non [itigant '
indivic_luai’s private information. Accordingly, the District Court should have
granted Petitioner's niotion for a protective order.

In Rowland v. Paris Las Vegas, 2015 U.S. Dist, LEXIS 105513; 2015 WL
4742502, the federal district court applying the federal equivalent of NRCP
26(b)(1) found that t}nrd parties have a protected privacy interest in thexr 1dentmes,
phone numbers and addresses In Rowland, Plaintiff sued the defendant for
injuries after slipping and falling on a recéntly polished tile fladr. The plaintiff |
sought to compel the defendant to identify by name (with phone numbers and -
addresses) any person who had previously complained about the subject flooring,
The coust not only found the request to be overly broad, but also dete_ijmined that it
violated the privacy rights of the persons involved. It exp_lained as follows:

Further, the Court finds that requiring disclosure of the

addresses and telephone humbers of prior hotel guests would

violate the privacy rights of third parties. "Federal courts

ordinarily recognize a constitutionalty-based right of privacy

that can be raised in response to discovery requests.” Zuniga v.

Western Apariments, 2014 U.S, Dist. LEXIS 83135, at *8. (€D..

Cal. Mar. 25, 2014) (citing 4. Farber & Partners, Inc. v.

Garber, 234 FR.D. 186, 191 (C.D. Cal. 2006)). However, this
right is not absolute; rather, it is subject to a balancing test, - )
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Stallworth v. Brollini, 288 F.R.D. 439, 444 (N.D. Cal. 2012),
"When the constitutional right of privacy is involved, 'the party
seeking discovery must demonstrate a compelling need for
discovery, and that compelling need must be so strong as to
outweigh the privacy right when these two competing intercsts
are carefully balanced.™ Arfis v, Deere & Co., 276 F.R.D. 343,
352 (N.D. Cal. 2011) (quoting Wiegele v, Fedex Ground = -
Package Sys., 2007 U.S. Dist. LEXIS 9444, at *2 (S.D. Cal.
. - Feb. & 2007)). "Compelled discovery within the realm of the
right of privacy 'cannot be justified solely on the ground that'it
- may lead to relevant information.™ 4. Here, Plaintiff has not
addressed these privacy concerns, much less demonstrated that -
her need for the information outweighs the third party pfivacy.
interests. Therefore, the Coutt will not require Defendant to - -
- produce addresses or telephone numbers in response to -
- Interrogatory No. 5. "

. (Id. at ¥7. Emph'as;is added.)' S
 Based upon the foregoing it is clear that the non Iitigant indﬁviduals hzive a

protected privaCy- inferest and Sekera has done ﬁo-thing to demon_stfate &; B
"coﬁlpelling need” to violate that pfotected interest Gi{ren the N‘e@ﬁa S'ui)réﬁie
Court's finding that pﬁor incident information is irrele\.fant' to establish notice in'the' ‘
facts at issuc heré before the Coutt (i.e. Eldorido Cheb, e, supra), Plaintiff

_ necessarily cannot demonstrate a need outweighing tﬁe third patty ?gu,estg' privacy "
interest, Accordingly, the District Court's July 31, 2019 order denying Peiiii&i"e:r‘s' o |
request for a protective order is clearty in error. (See also, Bible v, Rio Fiops., o

' Jne., 246 ERD, 614, 620-21, 2007 USS. Dist, LEXIS 80017 at *16-17 (*the rghts
| of third parties can be adequately protected by permitting fiefendant to redact the

- guest's complaints and staff incident repotts to protect the guest's me- and | - .
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pcrsonzil informétildn;t such as-address, date of bé-ﬂh, telephone number, and th.e' _
like”); Dowell v Griffin, 275 F.R.D. 613, 620 (s D. Cal.2011) (mling that th-e '
plamtlﬂ‘ was not entitled to identity, phone nomber, address date of birth, soclai |
security number, or ciedn: card mumber of unrelated thu-d partms) Shaw V.
 Experian Info, Sols., Inc., 306 F.R.D. 293,299 (S.D. Cal. 2015) (redaction is
appropriate to prc}tect private information).) :

The above cases support Petitioners' position in this case - that pmtectlon of
sensitive persbnal information 0f anyone not a party to this suit should be redacted.
Certainly, under Eldomda Club, Inc., supra, which provides the prior mcldent o
-~ reports in mrcumstances such as those present here are not adm1331b1e itis

questionable whether Sckera has a right to them at all.
The indident reports at issue here contain the sensitive, and -i)ﬁvate
. infotmation of individuals who are not parties to this lawsuitr and who are nét
believed to have any information, facts or circumstances surroundmg Sekera’s -
allegatlons There isa recogmzed interest in protectmg the dlsclosure of personal g
client mformation, as unauthﬂnzed diselosure WouId likely damage the Petitioners'
guest !"elationships.3 § Guests who-stay at the Venetian do s0 with an expectation .

that their personal information will not be disclosed or disseminated without their’

¥ See Gonzales v. Google, Inc., 234 FRD 674, 684 (N.D. CA 2006) (dlsclosmg
client information "may have an appreciable impact on the way which [the

company] is perceived, and consequently the frequency w1th Whlch customers
use [the campany] M. »
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consent, There is simply no legitimate discovery interest which outweighs these
third party pri,vacy.concems in light of Eldorado Club, Inc., supra. Mereover, -
Sekera has not demonstrated a compelling need for t.h.lS infofm&tion; .Furthermore, |
ﬁs’ discussed further belc-pw, it éould subject Petitioners to liability for privaéy |

violations,

3 Petitioners Should Not Be Required to Re-Produce Venetlan
Incident Reports Withou! the %mstm Redactions of -
Confidential and Private Information Relating fo efendant’s
Guests as it Exposes Petitioners to Liability ‘

The Nevada Legislature has demonstrated a desire to protect the personal

data in the possession of business entities in NRS § 603A.010, et seg;., which - .’
relates to the Venetian’s duty to securely maintain and protect the infqrmation -
collected from its guests and customers, By disclosing personal iﬁfbrmati;)n of |
potentlally hundreds of guests, Petitioners may be required under NRS § 603A. 220 |
1o contact each non-employee identified within every prior incident rcport to |
advise of the dlsplosure. The information contained within the incident rcports at
issué; includgs names, phone numbers, addresses, datés of Birth, Social Security
numbers, health information (i.e. handwritten notes from EMT evaiuaﬁohé, and -
typewritten summaries of alleged injuries, prior health related conditions, etc.}

The mass dissemination of Venctian® § puests’ private information is the eqmvalent
to a.data breach, thereby exposing Venetian to addltmnal third-party clalms arising

from the leaking of this information. There is simply no good reason to prowde' :
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this information to Seketa, much less to atlow her to provide it fo anyone else she
- desires outside the litigation. -.
| As establié,hed below, good-cause exists to support an orde; providing that
the 'personal, pﬁ:\{ate information of Venetian's guests containea in the In;:iglent
Reports remam redacted. _

' Petitioners have a published policy to protect the privacy of their guests,
. The Venetian’s Data Privacy Policy (“Privacy 'Policy”) states in rel;eirant part,.. as

follows:

This is the Data Privacy Policy (“Privacy Policy”) of Venetian
Casino Resort, LLC and its parent, affiliate and subsidiary
entities (collectively, the “Company”) located in the United
States. ... This Privacy Pohcy applies to activities the
Compan‘y engages in on its websites and activities that are
offline or unrelated to our websites, as applicable. We are
providing this notice to explain our information practices and
the choices you can make about ihe Way your mformauon is
collected and used. '

This Privacy Policy sets forth the principles that govern our -
treatment of personal data. We expect all employees and those
with whom we share personal data to adhere 1o this anacy
Policy.

The Company is committed to protecting the information that
our guests, prospective guests, patrons, emplayees, and
supphers have entrusted to us,

This Privacy Policy applies to all personal déta in aﬁy format or
medium, relating to all guests, prospective guests, patrons,
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* employees, suppliers and others who do business with the
Commpany.

Venetian’s Privacy P'o}icy describes to Venetian’s guests (and prospective
guests) that Venetian collects its guests’ pérsonal data or information, stating in

relevant part as follows:

We only collect personal data that you provide to us, or that we
are authorized to obtain by you or by law. For example, we _
obtain credit information to evaluate applications for credit, and -
we obtain background check information for employment
applications. The type of personal data we collect from you "
will depend on how you are interacting with us using our

- website, products, or services. For example, we may collect
different information from you when you make reservations,

“purchase gift certificates or merchandise, participate in a
contest, or contact us with requests, feedback, or suggestions.
The information we collect may include your name, title, exnail -

- address, mailing information, phone number, fax number, credit
card information, travel details (flight number and details;, - .
points of origin and destination), room preferences, and other
information you voluntarily provide.”®

_Venetian’s Privacy Pc_alicy includes offering Venetian’s guests an
opportunity-to choose what pers;)nal information, if any, they wish to share and/or
with whom Venetian may share information, Venetiaﬁ provides guests With the
ability to control what information Venetian maintains and to whom 1t i

disseminated. For example, Venetian's Privacy Policy provides the following:

7 Appendix, Vol. 3, Tab 22, VEN 486-95, Privacy Policy, The Venetian Resort
Las Vegas (July 7, 2019), https://www.venetian.com/policy.html at VEN 486-87

(emphasis added).
% Id. at VEN 488,
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Access, Correct, Update, Restrict Processing, Erase: You

“may have the right to access, correct, and update your . o
information. You also may request that we restrict processing

of your information or erase it. To ensure that all of your
personal data is correct and up to date, or to ask that we restrict
processing or erase your information, please contact us using
the methods in the Contact Us section below.”

Petitioners' guests are promised and expect the Venctian tﬁ pi';)tebt”;;heir -
confidential information. The District Court's order currently coﬁpels Péi;iti.-bners
o utterly disregard th1s promise to protect guest's q&ﬁﬁdential inforﬁlati'bn-.'-The |
wide disséﬁ}inaﬁon of ﬂljs information intended by Sekera may '_vea;y- well 're'sﬁlf 1n ‘
‘ clﬁims by those guests ;fof 'the: disclosure ofthis information without thei‘r_ c_:oﬁse;t L
or notice, | . i N
Petitioners contend that if the July 31, 2019 order is not Vacateﬁi;mé t}}eu' ,
privacy-m'ghts of the innocent individuals protected, fhén Venetian may faceﬁmher
qlaims from a-égrievéd guesfs. Moreover, it will canse irrepqrab'le. daﬁqagq to |
Petitioners' relations with its guests and prospective guests ‘Thc:refore Petiﬁ'@ners
respectfully reqﬁest that this‘Court issue an order vacating the Distric;t Court's July | o
| 31,2019 order and directing tﬁe District Court to issue an order ;;»ur.otecting‘ the _

privats information on the third party individuals.

B. ISSUE TWO: WHETHER THE DISTRICT COURT -

‘ ERRED IN DENYING PETITIONERS’” MOTION FOR.

RECONSTDERATION OF THE JULY 31,2019 ORDER
RELATED TO THE PRODUCTION OF UNREDACTED

¥ I at VEN 492,
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OTHFR INCIDENT REPORTS WITHOUT REQUESTED
PROTECTION PURSUANT TO NRCP 26(C) .

| Peutloners moved the District Court for recons:deratlon of its July 31 2019_ .
Order on August 12, 2019 At the hearing on Sefpte;_rxft;-er _18, 201‘9, the Dlstnct i
Court refused to reoon'sfder_ its Order of July 31, 201 9, ﬁndmg fully’ in Co-rﬁplia;ride -
and accof&hnce with Névada law. Pent:oncrs moved for rchef from the July 31

2019 order by requestmg a stay until a writ could be filed, Wthh was demed 2

| rendenng Pﬁtltl()nel's without any pther means of relief beyond ﬁlmg this wn_t and B

requesting'a stajr until this impoftant legal issue can be reviewéd and d’eterlminéd N

by this Honorable Court. R&spectfully, Petitioners have met the raqmrements of

‘NRAP Rules 21(a)(6), 2?(6} dnd S(a) and have set forth the need for an emergency

‘ stay under the circumstanccs, having no other speedy, gnd_adequate ?emedy at..lgw _.

other than to seek relief from this Honorable Court.® | R
‘Finally, as noted earlier, the'})iscovery Comnﬁséiopé;’ recentiys,rdm‘ed thgt L

| Péti;idners mﬁst now pfodﬁcc unredactad"subseqﬁént inciﬁént‘ fépoﬁs (z e_;': friqm.: o

November 4-,2015 to the présem;,) based on Judge Delaney’s ruling o_é'July _3:i, _ o

2019, and Sekera’s new claim for punitive damages. While the iséxié,of having fo S

Se'e Appendix, Vol. 2, Tab 17, VEN 271-448, genemlb; ‘ :
¥ Appendix, Vol. 3, Tab 20, at VEN 475, In 4- 6; VEN4‘?6 In 4-6 VEN 477 In s
15.20, AR
‘uld at VEN 476, In 19-25 VEN 477, n 120,
* Petitioners have mét the: ‘tequirements set forth under NRAP S(a)(l) by
requesting a stay.in the District Court below; and herein rcqu&stmg a stay i th15 ‘
: emergency request under NRAP 8(a)(2). ' : : :

31

“VEN 581



produce subsequent incident reports is not presently at issue before this Court, this -
latest ruling deﬁxenaﬁrates the position Petitioners and‘their gﬁests have now been
placed, which highlights the need for requested protections _sot_x_ght herein.*

vin. - CONCLUSION
This petition seeks relief from this Court su;rounding an‘iﬁaportant issue of

law; o wit: whether pmperty owners and innkeepers can_be,conipelled to predpqe_ :
“the private information of individuals who are not involved in a slip and fll tort |
lawsuit. when the party seekmg this confidential information has fmled to make the
’ showing required by NRCP 26(b)( 1). Thls matter requlms rmoluﬁon onan
emergency basis because once the confidential 1nformat10n is provided to
plaintiff's attorney it will be ﬁ'ec]y distributed wﬁh impunity to third partxes tbat are
not’ mvolved in the instant lmgatmn This will effectlvely result in the Court '
sanctioning a w1despread violation of individual's conﬁdentlal mformanon Ifthe
requested relief is not granted on an emergency bams, or altci-'natively a stay. o
crdered then innocent thlrd parties wﬂl have their prwacy nghts ureparably
damaged Petltloners herem reSpectf‘uily move for the foliowmg.

1. That this Court i msue an immediate order vacating the ]);stnc

 Court's uly 31-. 2019 order directing Venetian to provide Sekera with unr:@dact:eﬂ;’

H See Appendix, Vol. 3, VEN 484-85,
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copies of prior incident reports related to guests invofve;! in othez" inéidents
occurting on the Venetian premises, ‘
2. That this Court clarify the subject issue of law regardmg the ‘
' p‘rotectmn of pnvate mformatlon produced in the course of discovery pursuant to
NRCP 26(b)(1) and issue an order dlrectmg the District Court to protect the prwate
‘ V-mformannn of guests contained in the incident reports at_lssue. -
In the interests of judicial economy and the administraﬁon_ of justice,'_'
reversal is required in order to avoid severe prejudice to Petitioner, innocent
individuals, and any future defendants in similar cases és this. |
¥ DATED this Z_éday of September, 2019,
ROYAL & MILES LLP

y - Bsq (SBN 4370)
, Bsq.-(SBN 4336) -
1522 W m Sprmgs Rd. :
Henderson, NV 89014
(702) 471-6777
Counsel for Petitioners

33

— e e e [P __VEﬁ_S 83 .




 CERTIFICATE OF COMPLIANCE

STATE OF NEVADA
.
COUNTY OF CLARK

L Michael A. Royal, hereby affirm, testify and declare under penalty af
pex:;ury as follows '
| I Yaman attorney licensed to practice in the State of Nevada, and ani'a
member of the law firm of Royal & Miles LLP,.attomeys for Petitioners
VENETIAN CASINO RESORT, LLC, and LAS VEGAS SANDS, LLC.,
2. | I hereby certify that this brief complies with the formatting -
requirements of NRAP 32(a)(4), the typeface requirements of NRAP 32(3.)(5) and

the type style requirements of NRAP 32(a)(6) because:

[X] This brief has been prepared in a propomonally
spaced typeface using Word Perfect in Times
Roman 14 point font.

3. Tfurther certify that this brief complies with the page- or type-volume
limitations of NRAP 32(a)7) because, excluding the parts of the brief exempted by.
NRAP 32(2)(7)(C), it is either:

[X] Proportionately spaced, has a typeface of 14 points
- or more, and contains 7,403 words in compliance

- with NRAP 32(a)(1)(AXii) (having A word count
of less than 14,000 words). ;
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4, Final-lf, I héreby Gé:rtify that I have read this Writ, and to the best of
my knowledge, information, and belief, it is not fn'volo.us or interposed for any
improper purpose I further certlfy that this brief comphes mth all apphcable o
Nevada Rufes of Appellate Procedure, in particular NRA.P 28(e)( 1), which requlres |
every assertion in ‘the brief regarding matters in the record to be supported by a |
reference to the page and volume nuinbef, if any, of thé transcript 61‘ appendix -
where the matter rehed on s to be found. Iunderstand that I mﬂy be subject o ‘
sanctmns in the event that the accompanymg brief is not in conformlty Wlﬂ’l the

| reqmrements of the Nevada Rules of Appellate Procedure.

Further affiant sayeth naught. 4 / I

MW@ R(QYAL ESQ

SUBSCRIBED AND SWORN to before
me by Michael A. Royal, Esq., on this
day of September, 2019,
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of the law firm of Roysl & Mﬂes

LLP, attorney’s for Petitioners, VENETIAN CASINO RESORT, LLC and LAS

WGAS SANDS, LLC, and that on the 'ZW day of September, 20'19, I served

true and correct éopy of the foregoing PETITIONERS' EMERGENCY PETITION

FOR WRIT OF MANDAMUS AND/OR WRIT OF PROHIBITION UNDER

NRAP RULES 21(a)(6) AND 27(e), by delivering the same via U.S; Mail

addressed to the following:

Keith E. Gallihet, Jr., Esq,

THE GALLIHER LAW FIRM
1850 E. Sahara Avenue, Suite 107
Las Vegas, NV 89014

Attorneys for Real Party in Interest

Honorable Kathleen Delaney
Eighth Jud, District Court, Dept. 25
200 Lewis Avenue ‘

Las Vegas, NV 89155

Respondent
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1 aen wx FILED
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£

Supreme Court No. 79689
District Court Case No. A-18-772761-C :
. Electronically Filed

—Sep 26 2919 04:59 p.m,
VENETIAN CASINO RESORT, LLC,  Nevada limited liatNAPRSLA:

LAS VEGAS SANDS, LLC a chada limited liability company, ,
Petmoners,

V.

EIGHTH JUDICIAL DISTRICT COURT OF TI-IE STATE OF NEV ADA N -
AND FOR THE COUNTY OF CLARK, AND THE HONORABLE KATHLEEN
DELANEY in her capacity as District Judge,
Respondent,
JOYCE SEKERA, an individual,
Real Party in Interest

EMERGENCY MOTION UNDER NRAP 27(c)

EMERGENCY MOTION UNDER NRAP 8 STAYING EXECUTIONOF
ORDER DIRECTING PETITIONERS TO DISCLOSE PRIVATE, PROTECTED
INFORMATION OF GUESTS NOT INVOLVED IN UNDERLYING LAWSUIT

ACTION IS NEEDED BY OCTOBER 2, 2019 BEFORE PET_I_TIONER IS- :
REQUIRED TO DISCLOSE THE CONFIDENTIAL INFORMATION

THIS MOTION IS BEING FILED CONCURRENTLY WITH AN EMERGEN CY
PETITION FOR, WRIT OF MANDATE AND/OR PROHIBITION - .

M;chaei A. Royal, Esq. (SBN 4370}
- Gregory A, Miles, Esq. (SBN 4336)
ROYAL & MILES LLP
1522 W. Warm Springs Rd.
Henderson, Nevada 89014
Telephone: (702) 471-6777 .

Facgimile: 02) 331-6777
Eroail: mro?'al ileslaw.com
' oyalmilesiaw.com

|;c7|'.; Uovaz

Docket 73689 _Document-a04840190
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- AFFIDAVIT OF MICHAEL A. ROYAL, ESQ. IN SUPPORT OF .

PETITIONERS' EMERGENCY MOTION FOR STAY AN

NRAP 27(E) CERTIFICATE

STATE OF NEVADA
COUNTY OF CLARK

I Taman attorney licensed to practice in the State of Nevada‘and_am_én N

SS.

attorney at the law firm of Royal & Miles LLP, Attorneys for Petmoners
VENETIAN CASINO RESORT, LLC and LAS VEGAS SANDS LLC in support
- of this PETITIONERS' EMERGENCY PETITION FOR WRIT OF MANDAMUS
AND/OR WRIT OF PROHIBITION UNDER NRAP RULES 21(&)(6) AND 2‘7(&)
2. The telephone numbers and office addresses of the attorneys for the ‘ o

~ * Real Party in Interest are listed as follows:

Keith B, Galliher, Jt., Bsq,

THE GALLIHER LAW FIRM
1850 E. Sabara Avenue, Suite 107
Las Vegas, NV 89014

(702) 735-0049

Attorneys for Real Party in Interest

SR

53. The facts showing the existence and nature of Pctmoners emergency
are as follows: An order was entered on July 31, 2019 directing Venettftn to
produce unredacted reports of other incidents inﬂrol'ving Venetiali guests without
| providing requested protection under NRCP 26(c). The nmtmn for mconslderatlon
brought on an order shortenmg time was thereafter denied. Venemn $ motion for

stay by the district court to alIow for filing of & writ of mandamus and/or writ of
A .
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prohibition was denied. Therefore, immediate action is required to prevent
Venetian and its guests from suffering irreparable harm.

4, Counsel for Real Party in Interest was served thh Petmeners

Petmun and this Motion via electronic service as identified on the proof of‘ servlce

in this document. Prior to filing this Petition and Motion my office c':ontacted', by

. telephone, tho clerk of the Supreme Court, the Clerk of the Eight J adicial District

Court of'the State of Nevada, and Real Party in Interest's attorney to notify them o

that'Petitioners wete filing the instant-Emerg ency Motion and Petitioners’
Emergency Petition for Writ of Mandamus and/or Writ of Prohibition Under
NRAP Rules 2I(A)(6) And 27(E).

5. Petitioners Wiﬂ be required to divulge confidential information of

non-party litigants immediately, if this Court does not take action. Concurrently o

with this Motion, Petitioner is filing an Emergency Petition for Writ of Mandate o L

and/or Prohibition, If this Court grants this motion, then the emerg'cm_::} ;v_ii)lllbg__

abated and the t:bncﬁrrehtiy filed Petition may be considered on a non-emergency

 basis.

6. Thc relief sought in the Writ Petition is not ava,liab!e by the District
Court, Petmoners made a written Motion for Stay Wxth the DlStl'lC‘[ Cou;t on .
. August 12, 2(}19 and again orally on September 17, 2019 The Dlsmct Court

denied the Motion for Stay and indicated that relief Would naed tc be obtained |

. B
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from the appellate court pursuant to NRAP 8. It is imperative ﬂus matter be heard
at the Court’s earliest possible convenience.

7. Icertify that I have read fhi_s motion and, to the best of my kmwleﬁge, '
information and Eelief, this motion complies with the form reQuﬁemeﬁts of Rule |
21(d) and is not frivolous or interposed for any improper'pm‘posa such as to -harlas_s s
or 10 cause unnecessary delay'.or needless increase in the cost of litigation.

8. Ifurther certify that this brief cﬁmplies with all Nevada Rules of
Appel-latc‘Prdcedure, inclﬁding thp requirements of Rule'zé(e) every assertion in - B
the brief regarding matters in‘the record be supported by a reference to the
appendix where the matter relied upon is to be found. I undérstaﬁd I may be
 subject to sanctions in the event tile accompanying brief is not in ccnfofﬁ_xity with

the requirements of the Nevada Rules of Appellate Procedure.

Further affiant sayeth naught. ‘ - T

‘ H 1970 AL, ESQ.
SUBSCRIBED -AND SWORN to befors _ N
B o]

me by Michzel A. Royal, Esq., on this
d&y of September, 2019,

St

NOTARY PUBLIC in and for said
County and State
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MEMORANDUM OF POINTS AND AUTHORITIES
I STATEMENT AS TO RELIEF SOUGHT IN DISTRICT COURT

COMES NOW Petitioners VENETIAN CASINO RESORT, LLC and LAS

VEGAS SANDS, LLC, by and through their counsel of record, RQYAL & MILES
LLP, and respectfully petition this Court for éhe following immediate relief related
to Eighth District Court Case A-18-772761-C (“Case A’!.’IZTG.I"), JOYCE -
SEKERA (“Sékcra”) v. VENETIAN CASINO RESORT, LLC and LAS'_VEG;;S _'
SANDS, LLC (“Venetian™), | o
Petitioners moved fo;* a stay of execution in district court, which-vsfas denied.
Due to the exigent circumstances, and the potential violation of privacy rights for
hundreds of individuals wholly unconnected to the subject litigation, this
| - Emergency Motion is being filed with this Court. It has been brought in good
faitj:x. In addition, Petitioners ha-ve no other available avenue for relief. Thls isa
matter of great ,imﬁortance to Petitioners not only as to this litigation, but as t_é all
future litigation, as there are presently no restrictions placed on Sekera rcéardiﬁg :
what she is allcwed to do with the personal information of ?gﬁests otdéréd
produced, Accordmgly, once Petitioners comply with the order, there is no -

reasonable means of repairing the damage. L
L BASIS FOR RELIEF
1. The District Court failed to fairly cnnmder the privacy nghts of .

mdmdual non-parties to the fitigation by reversing the April 4, 2{}19 Discovery

1
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Commissioner’s Reﬁort and Recommendation granting Petitioners’ moti'oﬁ for
protective order under NRCP 26(c) . |

2. The district court failed to weigh the issues of ielevance and |
proportioﬁal_ity required under NRCP 26(b) (1) in refuéiﬁg to i)mvide protf::ctioﬁ of
' personal information of guests involved in other incidents on Venetian property.

Petitioners will be irreparably harmed without the issuance of a Qtay ofthe .

order dhecﬁng Venetian to provide unredacted incideht reports to Se!cera: ' In |
discovery, Sekera requested reports' of prior slip-and-fail .inoidcnts. Petitioners
produced' such reports with redactions to- protect guésts’ personal privaie -
information, The July 31, 2019 District Court order requires Peﬁtioner to produce
these reports without redaétions. Under the circumstances of the accident au_‘.‘ iséue
in this mﬁtter, these prior incident reports have marginal relevance to-the case in
'iight of prevailing Nevada law.! Therefore, providing this unredacted info;mation
to Sekera without any of the requested protection under NRCP 26(0) fvill cause
Petitioners (and the identified guests) irreparable harm, Acco-rdir_;gly,.Petitiqns
respectfully request that this Court grant the emergeney _motion and issue an
immediate order staying the production of unredacted incidex_lt reports uﬁtil _‘
such time as the Court can rule on the writ of mandamus and/or ﬁrohibitipn fhaf |

will be filed in this case.

! Eldorada Club, nc. v. Graff, 78 Nev. 507, 511, 377 .2 174, 176 (1962).
. 2 '
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m.  STATEMENT OF FAQ !:S

This case arises from an alleged slip and fall at the Venctlan that occurred on
November 4, 2016, mvoiymg JOYCE SEKERA (“Sgkera?’). More specifically,
Sckera alloges that as she was walking through the Grand Lux rotunda area of the
Venetian proplcrty, she Ash'pped on water and fell, resulting in bodily injuries. |

In the course of discovery, Sekera requested that Petitioners produce -
incident re:porfs related to slip and falls from November 4, 201 3'_to the present,

- Petitioners reSpoudéd by producing sixty-four (64) redacted prior incident reports
from November 4, 2013 to Novermber 4, 2016, When Sekera objected to the
prbductiqn of redaqfteg reggqéts, Pétitionérs filed a motion for prétective arderr
pursuant to, NRCPZE(O) o,r: February 1, 2019 with the Discovery Connnissioner.-

Following a hearing on March 13, 2019, the Discovery Comnﬁsﬁion,ej‘ issued
a Report apd Recommendation granting Petitioners” motion for protectli%rc_order. :
(See Appendix, Vol. 1, Tab 14, VEN 201-06, Discovery Commiséféné#_’s Report :
ana' Recommendaiion (ﬁled April 4, 2019).) Sekera filed an objection fo the =
- Discavery Commlssmner 3 Report and Recommendatmn on Apnl 4 2019 Whlch
was heard by the Honorable Kathleen Delaney in Department XXV of the Eighth
Judicial District Court on May 14, 2019. Judge Delaney reversed the D:scovery
Commissioner and ordered Petitioners to produce prior incident reports n

unredacted form without any restrictions related to dlssemmatmn of pnvate guest
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infonnation. (See Appendix, Vol. 2, Tab 15, VEN 207-66, Tramcrzﬁ& éf Hearing;'
on Objection to Discovery Commissioner's Report (May 14 2019);. Appendlx,
Vol 2, Tab 16, VEN 267-70, Order (filed July 31, 2019) )
| The erder reversing the Discovery {'}omﬁnssmner 8 Reportrand

Recommendation of April 4, 2019 was filed on July 31, 2019. Pursuan;t} to the
order, Sekera is to receive unredacted incident reports involving other Venetian
gueéts, including those guests’ names, addresses, tel_epho_nc'numbers, date_as of
birth, social security numberé, and driver’s license/identiﬁéatioﬁ card mimbers
_ Under the current order Sekera has no restrictions whatsoevcr on how the prwate

_' mformatmn of Veneuan guests will be used and shared, Petltloners filed a motion
for reconsxderatlon on an otder shortening time with a request to stay the order
al’ldwing sufficient ﬁme to file a writ of mandamus and/or writ of ﬁrohibitioq with
the Nevada Supreme Court, which was not heard until SeptemBer 17,2019, Judge
Delaney denied Petitioners’ mot:on for reconsideration and their request for a stay
(See Appendzx Vol, 3, Tab 20, VEN 456-83, I}'amcrmt of Hearing on Motzon fbr ‘
Reconsideration (September 17, 2019.) On a related note, on September 18, 2019,
the Discovery Commissioner ordered that Petitioners must now produce

untedacted copies of incident reports after November 4, 2016 o the i?rgsent;' |
without redactihg personal iﬁformatinn or lhnitaﬁéns on sharing of the documents

to others outside the litigation. (See Appendix, Vol 3, Tab 21, VEN 484-85, Court
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Minutes, Discovery Commissioner (September 18, 2019.) While the Discovery .
Ccmmissioner’s latest ruling is not directly related to this motion, it highlights the
' émergent nature of the cifcumstances.

IV. LEGALARGUMENT

A,  Sekera Did Not Meet Her Burden of Proof under NRCP
26(b)(1) to Establish the Need for Unredacted Prior
Incident Reports

This litigation arises from a slip and fall occurring from a temporary
transitory condition on November 4, 2016 in the Venetian Grand Lux rotunda. 2
Although Sekera walked through the Grand Lux rotunda area hundreds of tim&s
previously, on the day of'the incident Sekera encountered a ,foreign ‘szibs?:an'r;e. for‘ _
the first time, which caused her to slip and fall.’ | |

In Eldorado Club, Inc., supra, 78 Nev. at 511, 377 P.2d at 176, the Nevada
Supreme Court held that evidence of prior incident reports in cases irij{olvihg the
temporary presence of debris or foreign substances on a walking surface is not
admissible for the purpose of establishing nofice. Rule 26(b)(1), Nevada Rules of
Civil Procedure, reads as follows: | ‘.

. Parties may obtain discovery regarding any nonprivileged maﬁi:er"
that is relevant to any party’s claims or defenses and proportional to
- the needs of the case, considering the importance of the issues at

stake in the action, the amount in controversy, the parties’ relative’
access to relevant mformatmn the parties’ resources, the

2 See Appendix, Vol, 1, Tabs 1.7-¥EN 001-41, generally. :
> See Appendix, Vol. 1, Tab 5, VEN at VEN 021-025, See also Appemdlx Vul 1,
Tab [, VEN 001-06, Tahz VEN 038-41 generafb: S
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:mportance of the discovery in resolving the issues, and whether the B
burden or expense of the proposed discovery outwelghs its llkely
_benefit. . . . (Emphasis added.) .

Accordingly, Sekera has the burden of establishing that the pmdﬁ(:gior; of
unredacted prior incidcnt reports is both relevant to issues sufrc;ynding the
N’ovember 4, 20’-i6’ incident and that the production of this disébvery is
propertional to the needs of the case in light of the above stated five facto;s.
Petitioners have produced evidcﬁce of other slip/fall incidents from a foreign
' substance occurring at Venetian occurring prior to Sekera’s in;:idéﬁt. of November..
4,2016. The information for each such report identifies the daté of incideﬁt, area .
of the incident, and the facts surrounding the incident. Sekera argued this |
information was insufficient and she needed the personal information of the gucsts |
| involved in cach incident., Her ozﬁy purported need for G‘btainjng this priVaLté
information was to contact these people in the event Petitioners will present |
arguments at tnal rélatedrto comparative fault.* Sekera -,also'argue'd Shc'ha; an |
unqualified right to share the éuests.’ private information with anyone she.desires, - | - | 4

Sekera's argument claiming there is no law restricting her use ofconﬁdegﬁal A.
information is an inaccurate analysis of Nevada laws. Rule Zﬁ(b)(l), Ne#ada .

Rules of Civil Procedure, places restrictions on her ability to obtain this .

* See Appendix, Vol. 2, Tab 15 at VEN 214, In 12-25; VEN 215, In 1-14; VEN'
222, In 14-25; VEN 223, In 1-11; VEN 234, In 3-25; VEN 235, In 1-18; Appenci,
Vol. 3, Tab 20, VEN at VEN 469, In 16-25; VEN 470, In 1-12,

6
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information, Sekera i is 1equ1red to show that her need for this mformatlon
outweighs the guests' need to protect their private 1nformat1on Sekcra falled to o

make this shew-ing in the District Court.

B. Personal Private Information of Guwts Identified in Prior
‘ Incldent fReports is entitled to NRCP. 26(c) Protection

Pursuant to the July 31,2019 Order the District Court has herein prowded
Sekera with unfettered access to petsonal a.nd seasitive mfomat},on from .
non-parties to this action, which is not relevant to any claims or defenses in thts‘-
matter. She has -aiready been provided with redacted priordiﬁéident reports to.
establish i‘sgueé associated with notice: a | |

'The Nevada Supreme Court has recognized that individdals Tave pﬁvacy' “

mterests that are protected from disclosure in dlscavery under NRCP 26(b)(1)

'Schlatter v. Eighth Judicial Dmt Court In and For C’!ark Caunty, 93 ch 189

192, 561 P.2d 1342, 192-93 (1977) While Petitioners have not found Nevada case

law app ly1ng the rale-to individuals involved in prior mcuients, the Umted States

— District Court for the District of Nevada has dealt with this i issue and foupd in -

favor of prptéqting the pnvacy rights of third parties by redacting ?ers}‘ona}; . 3;_.- ',
information. | !

o fzzo v. Wal-Mart Stores, Fic., 2016 US. Dist, LEXIS 12210; 2016WL

-409694 the plalntlff who slipped and fell on a clear liquid within a Las Vegas

_ Wal- Mart store, ﬂIed amotion to compel the defendant to produce evzdence of -
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prior claims and incidents for the three (3} years preceding the subject mcldent
The court cva.luated the clazm uncler the federal equivalent of NRCF 26(!3)( l) and
Nevada law as set forth in Eldomdo Club; Inc., supra at 511, 377 P. 2 at- 176 In
Izzo, the defense had previously produced a list of prior reportecl slip and‘ fa-IIs._ |
The plaintiff sought the incident reports including persﬁnal information of the other
_ Wal-M#rt custorners. The federal district court found that th;e'bﬁ'rc‘len on deféndant
and the privacy intergsts of the non-litigants ouiweighed the tangeptial réle#_ance of .
the information to the issues in the lawsuit, (Id. at 4,2016 U S. Dist LEXIS at . |
*11.) Similarly, in the inétant matter, Sekera has shown no cdmpelling reason
under NRCP 26(b)(1) for the production of non-litigant individual's ptivate
information, Accordingly, the District Court should have gran_ted Petitioner's

, motion fot 4 prote_cti_ve order, _

In Rowland v. Paris Las Vegas, 2015 U.S. Dist, LEXTS 105513; 2015 WL
4742502, the federal district courf applying the feders_il equivalent Of NRCP
26(6)(1) found that third partics have a protected privicy interest in their identities,

phone numbers and &ddi'eéses In Rowland, Pla-iﬁtiff sued the defendant for o
mjuries after shppmg and falling on a recently polished tllc floor. The plamtlff
- sought to compel the defendant to 1c[cnt:fy by name (with phone numbers and

addresses) any person who had previously -complamed about the subject flooring,
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The court not only found the rcquest to be overly broad but also detenmned thatit -

violated the privacy rights of the persons mvolved It explamed a8 fo}lows

Further, the Court finds that requiring cfxsclosure of the addresses and
telephone numbers of prior hotel guests would violate the pnvacy )
 rights of third partics. ... "When the constitutional fight of privacy is
involved, 'the party seekmg discovery must démonstrate a compellmg
need for dlscovcry, and that compelling need must be so strongasto .
outweigh the privacy right when these two competing interests are
carefully balanced.™ Artis v. Deere & Co., 276 FR.D. 348, 352 (N D
Cal. 2011) (quoting Wiegele v, Fedex Ground Package Sys., 2007
U.S. Dist. LEXIS 9444, at *2 (S.D. Cal Feb. 8, 2007))

(Id. at *¥1.) ) ‘

‘Based upbn the foreéoing it is clear that the"aori;iitigant' indivi’ddalé.hé‘fé a- .
protected privacy interest and Sekera has done nothmg o demonstrate a .
compellmg need” fo violate that pretected mterest Gwen the Nevada Supreme
Court's finding that prior mc1d¢nt mformauon is irrelevant to estabhshnotlcef in the B
facts at issue here before the Court (Z.¢. Eldorado Cfub Incz supra}, Plamtlff
cannot demonstrate a need outwei ghmg the th:rd party guests pnvacy mterest
Accordmgly, the District Court's- July 31, 2019 orde; dermng Petltlongr"s ;cquest : 7 -

fora protéctive order is clearly in error.”
C. ﬁn Emérgency Stay is Necessary to Pteyent Irveparable
arm : :

As set forth in more detail above, Petitioners have met the -reQuirements of -

NRAP 8(a) and have set forth the fieed for an emergency stay under the
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clrcumstances having o other speedy and adequate remedy at ]aw other than to T

_ seek rehef ﬁ'om this Honorable Coutt.

V. CONCLUSION _ -
‘ Thc order by the District Court to compel Petitioneré fo provfde privétev“
. information of individuals who are not involved in the underlying actmn shocks
the conscience.  In 2 world whero privacy of personal mformanon is: placed ata
“premium, it is difficult to comprehend that Nevada would be unwﬁhng to protect;: “
this kind of mformanon in a case Where it has no relevance. Therefore, Pentmners. -
heireby move for emergency rehcf as requested herein so that ttus Court may |
consider Petitioners’ ‘Writ of Mandamus and/or Prohibition on a_non~eg:acrg¢ncy ‘
“ basis. If the requested relief is ﬁot éranted 0On an emergency bﬁsis thetlzr'iﬁ}i;JCEﬁt
| third parties wili have their privacy rights irreparably damaged |

- DATED this 2&6&1{ of September, 2019,

q (SBN 4370) '
152 igs Rd. - .
Henders 89014 . .

(702) 47 1-6777
Counsel for Petitioners k
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" CERTIFICATE OF COMPLIANCE

STATE OF NEVADA
COUNTY OF CLARK

L, Michael A, Royal hereby affirm, testxfy and declare under penalty of
perjury as follows: |

[.  laman attorney hcensed to practlcc in the State of Nevada, and am a
member of the law firm of Royal & Miles LLP, attorneys for Petitioners .
VENETIAN CASIN O RESORT LLC, and LAS VEGAS SANDS, LLC.

2. I hcreby certify that this brief complies with the formattmg
requlrements of NRAP 32(a)(4), the typeface requirements of NRAP 32(a)(5) and

the type style reqmrements 0f NRAP 32(a)(6) because:

[X] . This brief has been prepared in a prolﬁortlonally spaced . .
typeface using Word Perfect in Times Roman [4 pemt --‘:f"
font, S

3. I further certify that this brief complies withA the page- or iypésvélunie' o
By 11m1tat10ns of NRAP 32(a)(7) because, e‘xcludmg the parts of thﬁ: brief exempted by

NRAP 32(a)(‘?)(C), it is:

[X] - Proportionately spaced, has a typeface of 14 points or
more, and containg 2,212 words.in compliance with
NRAP 32¢a)1)(A)(ii) (haVIng a word count of Iess than
14,000 words). .
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4, Finélly, I hereby certify that I have read this motion, and to thé best of |
my knowledge, information, and belief, it is not frivolous or iﬁterﬁ)osed. for any
improper purpose. I further certify that this brief complies with all applicable -
Nevada Rules of Appellate Procedure, in particular NRAP 28(e)(1), whlch reqmres
every assertion in the brief regardmg matters in the record to be supported by a-
reference to the page and volume number, if any, of the transcript or gppgnd_ix
ﬁﬁaere the matter relied on is to be found, Iunderstand that I may be subjéct to -

~ sanctions in the event that the accompanying brief is not in confomﬁty with the B
requirements of the Nevada Rules of Appellate Procedure. |

Further affiant sayeth naught,

e
M{‘@WL j( RO{YAL, ESQ. |
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CERTIFICATE OF SERVICE

T hereby certify that I am an employee of the law firm of Royal & Mﬂes ‘
LLP, attorney’s for Petitioners, VENETIAN CASINO RESORT, LLC and I.A_S

* VBGAS SANDS, LLC, and that on the "2 day of September, 2019, T served

trwe and correct copy of the foregoing EMERGENCY MOTION UNDER NRAP §

STAYING EXECUTION OF ORDER DIRECTING PETITIONERS TO

DISCLOSE_PRIVATE, PROTECTED INFORMATION OF -GUESTS NGT

INVOLVED IN UNDERLYING LAWSUIT, by delivering the same via U.S. Mail

addressed to the following;

Keith E. Galhher, Jr. Esq

THE GALLIHER LAW FIRM
1850 E. Sahara Avenue, Suite 107
Las Vegas, NV 89014

Attorneys for Real Party in iterest

" Honorable Kathleen Delaney.
Eighth Jud. District Court, Dept. 25
. 200 Lewis Avenne

Las Vegas, NV 89155

Respondent

@QQMM\ %L.M rbf‘r
employee Raya} & Miles L'LP
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- auea-u FILED

_ri ;Z.L;,n bd

SEP 7 2019 “

IN THE SUPREME COURT OF THE STATE OF NEVA}:?A - ;‘. PR

" Supreme Court No. 79689

Dlstuct Court Case No, A-18-772761-C . -
Electronicafly Filed

—Sep 262049 04:59 p.m,

VENETIAN CASING RESORT, LLC, a Nevada limited et gﬁ‘g’%@ﬂ
~ LAS VEGAS SANDS, LLC, a Nevada limited 11ab111ty company, RS
Petmoners, Lo

V.

EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA, IN
AND FOR THE COUNTY OF CLARK, AND THE HONORABLE KATHLEEN
- DELANEY in her capacity as District Judge,
Respondent,
JOYCE SEKERA, an individual,
Real Party in Interest

- EMERGENCY MOTION UNDER NRAP 27(e)

_ BMERGENCY MOTION UNDER NRAP § STAYING EXECUTION.OF
ORDER DIRECTING PETITIONERS TO DISCLOSE PRIVATE, PROTECTED
INFORMATION OF GUESTS NOT INVOLVED IN UNDERLYING LAWSUIT

ACTION IS NEEDED BY OCTOBER 2, 2019 BEFORE PETITIONER IS
REQUIRED TC DISCLOSE THE CONFIDENTIAL INFORMATION

THIS MOTION IS BEING FILED CONCURRENTLY WITH AN FMERGENCY
PETITION FOR ‘WRIT OF MANDATE AND/OR PRDHIBITION

Michacl A, Royal, Esq. (SBN 4370)
. Gregory A. Miles, Esq. (SBN 4336)
ROYAL & MILES LLP
1522 W. Warm Springs Rd.
Henderson, Nevada 89014
Telephone: (702) 471-6777

Facsimile: (702) 531-6777
Email: mro oyalmileslaw.com
' es(@royalmileslaw.com

. '-""-‘:“9-‘-‘*'--7
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AFFIDAVIT OF MICHAET, A. ROYAL. ES '
PETITIONERS' EMERGENCY MOTION FOR STAY AND

NRAP 2 7(E2 CERTIFICATE

STATE OF NEVADA
COUNTY OF CLARK

1" Tam an attorney licensed to practice in the State of Neva,da‘andm aman :
attorney at the law firm of Royal & Miles LLP, Aftorneys for Pennoners
VENETIAN CASING RESORT, LLC and LAS VEGAS SANDS LLC in support
of this PEITTIONERS' EMERGENCY PETITION FOR WRJT OF MANDAMUS
AND/OR WRIT OF PROHIBITION UNDER NRAP RULBS 21(&)(6) AND 27(5) o
2. The telephone numbers and office addresses of the attarneys forthe =

" Real Party in Interest are listed as follows:

Keith E, Galliher, Jt., Esq.

THE GALLIHER LLAW FIRM
1850 E. Sahara Avenue, Suite 107
Las Vegas, NV 89014

(702) 735-0049

Aftorneys for Real Party in Interest

3. The facts showing the existence and ﬁaﬁ:re of Petitioners’ cmérgenci -
are as follows: An order was entered on July 31 2019 directing Venetian to
produce unredacted reports of other incidents mvolwng Venetlan guests mthout.
| providing requcsted protection under NRCP 26((:) The rnatlon for reconsideration .
brought on an order shortening time was thereafier denied. Venetian’s motion _for

stay by the district court to allow for filing of a writ of mandamins and/or wri-t-pf
A | |
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+ prohibition was dented, Therefore, immediate action i; required to prgvea; ‘
Venetian and its guests from suffering in'eparr;ble-harm; . -
4, Counsel for Real Party in Interest was served.’with Pet'iﬁbr;érsi’
' Péﬁit_ién and this Motion via eiectrbnic sei;vice as identified on.the proef of service .
in this document. ‘Prior to filing this Petition and Motion my office contacted, by -
| _r telephone, the clerk of the Sui)ramc Court, the Clerk of the Eigpt J ildfcial ﬁistrict
Court of the State .of Nevada, and Real Party in Interest;s attorney to notifg them - |
 that Petitioncrs were filing the instant Emergency Motion and Petitioners’
Emgrgency Petition for Writ of Mandamus énd/or Writ of Prohibition Un&er
NRAP Rules 21(A)6) And 27(E).
3. Petiﬁoners wiﬁ be required to divulge confidential information of

non-party litigants immediately, if this Court does not take action. - Coﬁcuffenﬂy -

with this Motion, Petitioner is filing an Emergency Petition for Writ of Mandate .

- and/or Prohibition. If this Court grants this motion, then the émcrganc;ﬁr iﬁrill.be:d
 abated and the concurrently filcd Petition may bé considered on a ne;l;_—emefgeﬁéy
 basis. ‘ | .'

6.  The relief sought in the Writ Petition is not ayaﬂai;le’ by thc.Dish‘iet

" Court. Petitioners made a written Motion for Stay with the 'District Co&t c;ﬂ .

_ August 12, i51_9 and aéain orally on September 17, 2019. The D-ist}ieé Court

denicd the Motion for Stay and indicated that relief would need to be obtained

B
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from the appellate court parsuant to NRAP 8. It is imperative ﬂns matter be heard
at the Court’s earliest possible convenience, |

7. Icertify that I have read this motion and, to the best of my _k_ﬁowledge,
information and belief, this motion complies with the form requiremeﬁts of Rule
21(d) and is not frivolous or interposed for any.impmper'purpose such as to harass -
or to cause unnecessary delay‘or needless increase in the cost of litigaiiog. ,

8. Ifurther certify that this brief complies with all Nevada Rules of
Appel—late_Prdéeciure, including the requirements of Rule 2‘3(6) every assertion in *
the bricf-regarding matters in the record be supported by a reference to the
- appendix where the matter relied upon is to be found. 1 undérstaﬁd I may be
subject to sanctions in the event tﬁe accompanying brief is not in qoﬂfoﬁnity with

the r‘equirements of the Nevada Rules of Appellate Procedure.

Further affiant sayeth naught, A -
| | /_!
A;
SUBSCR.IBED AND SWORN to before

Michael A. Royal, Fsq., on this
day of September, 2019.

-

/ h
NOTARY PYRLIC in and for said
County and State
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MEMORANDUM OF POINTS AND AUTHORITIES
L §TATEMENI’ AS TO RELIEF SOUGHT IN DISTRICT COURT

COMES NOW Petitioners VENETIAN CASINO RESORT, LLC, and LAS

VEGAS SANDS, LLC, by and through their counsel of record, RQYAL & MILES
LLP, and resf)ectfully petition this Court for ;he following immediate relief related
to Righth District Court Case A-18-772761-C (“Case A772761"), JOYCE .
SEKERA (“Sekera”) v. VENETIAN CASINO RESORT, LLC and LAS VBGRS | |
SANDS, LLC (“Venetian™), o o
Petitioners moved fof a stay of execution in district court, which was denied.
Due to the exigerit circumstances, and the potential violation of privacy rights'for
hundreds of individuals wholly unconnected to the subject 1itigati“0n,_ this
* Emergency Motion is being filed with this Court. It has been brought in good
faith. In addition, Petitioners have no other available avenue for reiief. Thisis a
matter of great importance to Petitioners not only as to this litigation, but as to all
future litigation, as there are i::resently no restrictions placed on Sekera regarding
what she is allowed to do with the personal information of guests orcféred'
produced. Accdrdingly, once Petitioners comply with the order, there i.é no
reasonable means of repairing the damage. |

1L BASIS FOR RELIEF
1 The District Court failed to fairly censtder the privacy ri ghts of -

mdmdual non-parties to the litigation by reversing the April 4, 2019 Dlscovery

1
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Commissioner’s Report and Recommendation granting Petitioners” motion for

| protective order under NRCP 26(c) .
2. The district court failed to weigh the issues of relevance and

proportiona{ity reguired ﬁnder NRCP 26(b) (1) in refuéiﬁg to p:ovide protecpioﬂ 6f‘

- pérsona] information of guests involved in other incidents on Venetian property.

Petitioners will be irreparably harmed without the issuance of a stay of the

order dlrectmg Venetian to provxde unredacted mcldent reports to Sekera In
discovery, Sekera requested reports of prior slip-and-fall mmdents. Petitioners
produced such reports with redactions to protect guests personal private -
mformanon The July 31, 2019 District Court order requires Petitioner to ]‘pmduce
these reports without redactions. Under the circumstances of the accident al issue
in this matter, these prior incident reports have marginal relevance to the case in
.l1ght of prevailing Nevada law." Therefore, providing this unredacted information
to Sekera w1thout any of the requested protection under NRCP 26(0) will cause ,' g

| Petitioners (and the 1de_nt1hed guests) irreparable harm, Accordmgly, Petitions
respectfuily request that this Court grant the emergency motion aﬁd issue an
immediate order staying the production of unredacted incident reports uﬁtii .
such time as the Cm:.}rt can tule on the writ of mandamus and/or Iirohiﬁition théf

will be filed in this case.

' Eldorado Club, Inc. v. Groff, 78 Nev. 507, 511, 377 P.2d 174, 176 (1962).
- ' 2 )
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m.  STATEMENT OF FACTS _ .
~ This case arises from an alleged slip and fall at the Venenan that occurred on

November 4, 2016 involving JOYCE SBKERA (“Sekera”) More specxﬁca]ly,
’ Sekera alleges that as she was walking through the Grand Lux rotunda area of the ',
Venetian pro’p.erty, she -slipped on water and fell, resulting in bodily injuries.
In the course of discovery, Sekera reﬁue&ted that Petitioners produée
: inciden§ reports reIated to slip and falls from November 4, 2013 to the present.r_
Petitipners respond;ad by producing sixty-four (64) redacted prior iﬁcidént reports :
fram November 4, 2013 to November 4, 2016. When Sekera objected to the |
pursnant to NRQP,,Z»S{;) on February 1, 2019 with the Discovery Commxssmne;.
Following a heating on March 13, 2019, the Discovery Cvmmissi'one.r'issucd
a Report and Récommendation granting Petitioners’ motion for pljotect_iife qrder. :
(See Appendix, Vol. 1, Tab 14, VEN 201-06, Discovery Commissioner’s Report -
and Recommendation (filed April 4, 2019}.) Sekera filed an objection tothe -
. Discovery Commissioner’s Report and Reco;izmendation on April 4, 201 9, which
was heard by the Honorable Kathleen Delaney in Depaltﬁiéx.it.XXY ‘gf tthlghth
Judicial District Court on May 14, 2019. Judge Delaney re"verse& tht‘;—];)iéqoygry‘
Comﬁﬁssionar and ordered Pctitianefs to produce prior iﬂcidént reﬁbi‘ts in o

unredacted form without any restrictions related to dissemination of private g\imt .""
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mformatmn (See Appendix, Vol, 2, Tab 15, VEN 207-66, Transcript of Hearmg
on Objec!zon to Discavery Commissioner’s Report (May 14, 2019); Appcnd}x,
Vol. 2, Tab 16, VEN 267-70, Order (filed July 31, 2019).) -
The order reversing the Discovery Comﬁssioner’s Repor-t.z‘md |
Recommendation of April 4, 2019 was filed on July 31, 2019, Pursuanf to the
order, Sekera is to re&:ive unredacted incident repbr-ts involving other Venetian
gueéts, includin g those guests’ names, addresses, tel_eﬁhone‘numbers, dates of
birth, social security numbers, and driver’s license/identification card m_'imbers.
~ Under the current order Sekera has no reétrictions whatsoever on how fh& private
' inforrnaﬁon of Venetian guests will be used and shared‘. Petitioners filed a motion ~
for recousideratidnion an order shortening time with a request to stay the -ordér‘ |
aildwing sufficient t'ime to file a writ of mandamus and/or writ of ﬁrohibition ﬁrith
the Nevada Supreme Court, wl_lich was not heard until _Septem]:')er‘ 17,2019, Judge
Delaney denied Petitioners” motion for reconsideration and their reqﬁes_t for a stay.
- (See Appendix, Vol, 3, Tab 20, VEN 456-83, Transcript of Hearing on Moffanﬁr :
Reconsideration (September 17, 2019.) On  related note, on September 18, 2019, s
the Discovery Commissioner ordered that Petitioners must now produce |
unredacted copies of incident reports after November 4, 2016 to the present, - )
without redactihg personal iﬁformqﬁon or limitations on sharing of the documents

to others outside the litigation. (See Appendix, Vol 3, Tab 21, VEN 484-85, Court
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Minutes, Discovery Commissioner (September 18, 2019.) While the Disccvery
Comrmssmncr $ latest ruling is not dn'ectly related to this motmn, it hlghhghts the
emergent namre of the circumstances,

IV. LEGAJL, ARGUMENT

A.  Sekera Did Not Meet Her Burden of Proof under NRCP
26(}3(1) to Establish the Need for Unredacted Prior
Incident Reports

This litigation arises from a slip and fall occurring from a temporary
tranmtory condition on November 4, 2016 in the Venetian Grand Lux rotunda.?
Although Sekera waiked through the Grand Lux rotunda area hundreds of times
previousiy, on the day of the incident Sekera encountered a foreign Subs@nt;e_ for
the first time, which caused her to slip and fall ?

‘ In Eldorade Club, Inc., supra, 78 Nev, at 511, 377 P.2d at 176, the Nevada
Supreme Court held that evidence of prior iaéident reports in cases involving the
temporary presence of debris or foreign substances on a walking surface is not
admissib]e for the purpose of establishing notice. Rule 26(b)( 1), Nevada in}es éf -
Civil Procedure, reads as follows: B

. Parties iay obtain discovery regarding any nonprivileged matter |
thaz is relevant to any party’s claims or defenses and proportional to
- the needs of the case, consndermg the importance of the issues at

stake in the action; the amount in controversy, the parties’ relative '
access to relevant mformatmn, tho parties’ resources, the

’ See Appendix, Vol 1, Tabs 1 T*WN 001-41, generalfy .
3 See Appendix, Vol. 1, Tab 5, VEN at VEN GZH}ZS See also Appendlx, Vol. 1,’
Tab 1, VEN 001-06, Tab 2, VEN 038-41, generaliy. .
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importance of the discovery in resolving the issues, and whether the
burden or expense of the proposed discovery outweighs its likely
“benefit. ... (Emphasis added.)

Accordingly, Sckera has the burden of cstabllshmg that the pmductlon of
unredacted prxor mcldent reports is both relevant to issucs surroundmg the
November 4, 2016 incident and that the productlon of this discovery is
proportional to the needs of the case in light of the above stated five factors.
Petitioners have produced evidgﬁce of other slip/fall incidents from a foreign

' substance accurring at Venetian oceurring prior to Sekera’sin;;idcht. of November_
4,2016. The information for each such report identifies the daté of incideﬂt, area
of the idcident,_ and the facts surrounding the incident. Sekera argued tlﬁ's
information was insufficient and she needed the personal information of the guests
involved in each incident. Her only purported need for obtaining this privﬁtc
information was to.contact these people in the event Petitioners will present
arguments at trial related to comparative fault.® Sekers also argued shehas an
anqualified right to share the guests' private information with anyone she desires. -

Sckera's argument claiming there is no law restricﬁﬁg her use of 'C()Ilﬁdel'.l.ﬁ;ﬂ- |
information is»an inaccurate analysis of Nevada laws. Rule 26(b)(1), Nevada .

Rules of Civil Procedure, places testrictions on her ability to obtain this -

See Appendxx Vol. 2, Tab 15 at VEN 214, In 12-25; VEN 215, In 1-14; VEN
222,1n 14-25; VEN 223, 1n 1-11; VEN 234, In 3-25; VEN 235, In 1-18; Appendlx
Vol. 3, Tab 20, VEN at VEN469 In 16-25; VEN 470 ln1-12. , ,
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information. Sekerais required to show that her need for this infbrmat@on .
outweighs the gueéts' need to protect their private information. Sekera failed to

make this sﬁowing in the District Count.

. B.  Personal Private Information of Guicsts Identified in Prior
‘ Incident i{eports is entitled to NRCP 26(¢) Protectmn

Pursuant 0 the July 31, 2019 Order, the District Court has herein provided
- Sekera with unfettered’ access to personal and sensitive mformgﬂqn from -
~ noi-parties to this action, which is not ;'elevant to ény claims or defenses ;'n this
matter. She has aiready been provided with redacted priot incident reports to
establish issues associated with notice: |

The Nevada Supreme Court has recognized that individzialshave ;:)rivacy'-
intsrests that afé.pmtectcd from disclosure in diécovery uﬁdcr NRCP 26(b)(1)..
Schlateer v. Eighth Judicial Dist, Court In and For Clark County, 93 Nev. 189,
192, 561 P.2d 1342, 192-93 (i 977). While Petitioners have not found Nevadﬁ ;as‘e |
law appiying- the(rule.tc individuals involved in prior incidcn';s, the United Sfates '.
 District Court for the District of Nevada has dealt with this issue and found m .
favor of protectmg the pmacy tights of third parties by redacting personal SR ,‘ '
information. ’ _ | _

In Lezo v. Wal-Mart Stares, Inc., 2016 US, Dist, LEXIS 12210; 2016 WL
409694 the plaintiff, who shpped and fell on a clear liquid within a. Las Vegas |

. Wal~ Mart sture, ﬁlcd amotion to compel the defendant to produce ev1dence of
7 . .
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prior claims and incidents for the three (3) years preceding the subject incidert.
The court evaluated the claim under the federal equivalent of NRCP 26(3)( 1 and
Nevada law as s‘et 'fbrt-h‘ mEIdomdo ;Slub; Inc., suprq at 511, 377 P.Zﬁ at 1'76. In
Izzo, the defense had previously produced a list of prior feﬁorte‘d slip and faiis. |
The plaintiff sought the incident reports including personal information of the other
Wal-Mart customers, The federal district court found that the_burden on defendant
and the privacy interests of the non-litigants oufweighed the tangential felevance of
the information to the issues in the lawsuit. (/. ét 4, 2016 USS. Dist LEXIS at
*11.} Similarly, in the instant matter, Sekera has shov;m ne coﬁpelling reason
under NRCP 26(b)(1) fbr't_he production of non-litigant individual's piivate
information. Accordingly, the District Court should have granted Petitioner's
. motion for a protective order, _ |
| In Rowland v. Paris Las Vegas, 2015 U.S, Dist. LEXIS 105513; 2015 WL

4742502, the federal district court applying the federal equivalent of NRCP'
26{b)(1} found that third parties have a protected privacy interest in their idenfities,

phone numbers and addresses. In Rowland; Plaintiff sue& the defendant for |
injuries after stipping and falling ona recently polished tile floor, The plaii’n’giﬁ‘ _
‘ sought to compel the defendant to identify by name (with phone numb‘ersé and

addresses) any person who had previously complained about the subject flooring.
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" The court not 6n1y found the request to be c}verljr broa&, but also determined that it

violated the privacy rights of the persons involved. It explained as follows: -
Further, the Court finds that requiring disclosure of the addrésses and
telephone numbers of prior hote! guests would violate the privacy
tights of third parties. ... "When the constitutiohal right of privacy is
involved, 'the party secking discovery must demonsirate a compelling -
need for discovery, and that conipelling need must be so strong as to.
outweigh the privacy right when these two competing interests are
carefully balanced.” Artis v. Deere & Co., 276 F.R.D. 348, 352 (N.D,

Cal. 2011) (quoting Wiegele v. Fedex Ground Package Sys., 2007
U.S. Dist. LEXIS 9444, at *2 (S.D. Cal. Feb. 8,2007)).

(I at ¥7.)

‘Based upon the faregoing it is clear that the noﬁ:litiglant individqa_lé havea .
protected privécy interest and Sekera has done nothing te demonstratea -
“compelling need" to violate that protected interest. éi‘iven the Nevada Sﬁpfeme
Courts finding that prior incident information is relévant to establish notico in the
facts at issue here before the Court (i.e, Eldorado Club, Inc., supra), Plaintiff
.canqot. démoustréte a need outweighing the third party guests' privacy interest.
Accordingly, the District Court's July 31, 2019 ordé,r_ denylng Petitioﬁer‘s request

for a protective order is clearly in error,

C.  An Emergency Stay is Necessary to-Prevent Erreparable
Harm .

As set forth in more detail above, Petitioners have met the requirements of

NRAP 8(a) and have sct forth the need for an emergency stay under the
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ctrcumstances, havmg no other speedy and adequate remedy at law other than to

seek 1el1ef from this Honorable Court

v. CONCLUSION |
The order by the District Court to compel Petitioners to provide private

. information of individuals who are not involved in the underlying action shocks
the conscience. In a world where privacy of personal information is placed ata
premiutm, it is difficult to comprehend that Nevada would be unwﬂhng to pmtect'
this kind of mformgtxpn in a case where it has no relevance. Therefore, Petitioneérs
hereby move for emergency relief as requested herein so that this Court may -
consider Petitioners’ Writ of Mandamus and/or Prohibition _o'n 2 NOn-emergency |
basis. If the requested reliefis not granted on an emergéncy basis then innocent
third parties will have their privac;' rights irreparably daniagad.
-DATED this Z\Qd&y of Septcmber 2019,
ES LLP

wﬂ

oy (SBN 4370)
152 s Rd. ,
Henders 9(}14 _ :

(702) 471 6?’77 _
Counsel for Petluoners |
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CERTIFICATE OF COMPLIANCE

STATE OF NEVADA
COUNTY OF CLARK

I, Michael A. Royél, hereby affirm, testify and. declare under penalty of '
perjury as follows; |

1. Taman attorney licensed to practice in the State of Nevada, and am a
member of the an firm of Royal & Miles LLP, attorneys for Petitioners
VENETIAN CASINO RESORT, LLC, and LLAS VEGAS SANDS, LLC.

2. Thereby certify that this brief complies with the formatting
reqtiirements; of NRAP 32(2)(4), the typeface requirements of NRAP 32(a)(5) and
the type style requirements of NRAP 32(a)(6) because:

[X] . This brief has been prepared in a proportionally épaced

. typeface using Word Perfect in Times Roman 14 pomt
font. :

3. Iurther certify that this brief complies with the page- or typeﬂvolume
limitations of NRAP 32(a)(7) because, cxcludmg the parts of the brief exempted by

NRAP 32(a)(7}(C), it is:

[X] - Proportionately spaced, has a typeface of 14 points or
more, and contains 2,212 werds in compliance with
NRAP 32(a)(1)(AXi1) (havmg a word count of less than
14,000 words). .

11

VEN 623



4. Fineﬁly, I hereby certify that I have read this motion, aﬁd to the best of
my knowledge; information, and belief, it is not frivolous or iﬁterpbsed for any
improper purpose. [ further ccrtify that this brief complies with all applicable :
Nevada Rules of Appellate Procedure, in particular NRAP 28(e)(D), whlch requlms
every assertion in the brief regardmg matters in the record to be supported by a-
reference to the page and volume number, if any, of the transcript or appendix
where the matter relied on is to be found. Iunderstand that I may be subjéct to
+ sanctions in the event that the accompanying brief is not in conﬁmﬁity with the
requirements of the Nevada Rules of Appellate Précedura. ' |

Further affiant sayeth nanght,

lhind
MW j/ RO{Y AL, ESQ.
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CERTIFICATE OF SERVICE

T hereby certify that I am an employes of the law firm of Royal & Miles

LLP, attorney’s for Petitioners, VENETIAN CASINO RESORT, LLC and LAS

VEGAS SANDS, LLC, and that on the &Q day of September, 2019, I Seryed

true and cotrect copy of the foregoing EMERGENCY MOTION UNDER NRAP §

STAYING EXECUI‘ION OF ORDER DIRECTING PETITIONERS TO

DISCLOSE PRIVATE PROTECTED INFORMATION OF GUESTS NO’I .

- INVOLVED IN UNDERLYING LAWSUIT, by delivering the sare via U.S. Mail

addressed to the following:

Keith E. G'alhher Jr.,, Bsq. .

THE GALLIHBR LAW FIRM
1850 E. Sahara Avenue, Suite 107
Las Vegas, NV 39014

Attorneys for Real Party in Fiterest

Honorable Kathleen Delaney

* Eighth Jud. District Court, Dept, 25
" 200 Lewis Avenue

Las Vegas, NV 89155

Respondent

Ar employee
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R

IN THE COURT OF APPEALS OF THE STATE OF NEVADA

VENETIAN CASINO RESORT, LI.C, A No. 78689-CCA
NEVADA LIMITED LIABILITY
COMPANY; AND LAS VEGAS SANDS, .
LLC, ANEVADA LIMITED LIABILITY | "
COMPANY, ; F i L E B
Petitioners, 0CT 01 2019

VS,
THE EIGHTH JUDICIAL DISTRICT
COURT OF THE STATE OF NEVADA,
IN AND FOR THE CQUNTY QOF
CLARK; AND THE HONORABLE
KATHLEEN E. DELANEY, DISTRICT
JUDGE,
Respondents,

and
JOYCE SEKERA, AN INDIVIDUAL,
Real Party in Interest.

ORDER DIRECTING ANSWER :
AND IMPOSING TEMPORARY STAY

This original, emergency petition for a writ of mandamus or

~ prohibition challenges a July 31, 2019, district court order directing

petitioners to provide in discovery unredacted prior incident reports.
Petitioners have also moved for a stay of the district court order pending
our congideration of this writ petition.

Having reviewed the petition and supporting documents, we
conclude that an answer may assist this court in resolving the petition,
Therefore, real party in interest, on behalf-of respondents, shall bave 28
days from the date of this order within which to file and setve an answer,
including authorities, against issuance of the requested writ. NRAP
21(b)(1). Petitioners shall have 14 days from service of the answer to file

| - Yozt
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Hevapa

19475 (e

and serve any reply. We temporarily stay the district court’s July 81, 2019,
order pending our receipt and consideration of any opposition to the stay
motion and further order of this court. Any opposition to the stay may be
filed and served within 7 days from the date of this order.

It is so ORDERED.

| .
/%;//ffw/ . Cd.
Gibbons

Tao

Bulla

cc:  Hon. Kathleen K. Delaney, District Judge
Royal & Miles, LLP
The Galliher Law Firm
Eighth District Court Clerk
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IN THE COURT OF APPEALS FOR THE STATE OF NEVADA

VENETIAN CASINO RESORT, LLC; Court of Appeals Case No.:

LAS VEGAS SANDS, LLC, Electronicaily Filed
79689-COA (Ot 08 2019 03:53 p.m.
Appellants, _ Elizabeth A. Brown
District Court Case igrk of Supreme Court
V.
7 AT788379
EIGHTH JUDICIAL DISTRICT
COURT OF THE STATE OF
NEVADA; THE HONORABLE
KATHLEEN DELANEY,
Respondents,
JOYE SEKERA,
Real Party in Interest

JOYCE SEKERA’S MOTION FOR EXTENDED BRIFFING

Keith E. Galliher, Jr., Esq.
Nevada Bar No. 220

Kathleen H. Gallagher, Esq.
Nevada Bar No. 15043

THE GALLLIHER LAW FIRM .
1850 E. Sahara Avenue, Suite 107
Las Vegas, Nevada 82104
Telephone: (702-735-0049)
Facsimile; (702-735-0204)
cgalliher@galliherlaw firm.com
koa agher(%;qaﬂiherlawﬁmn.com

Attorneys for Real Party in Interest Joyce Sekera

Docket 79689-COA Document 2019-41723
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Real Party in Interest, JOYCE SEKERA. (“Ms. Sekera™), by and through her
attorneys, The Galliher Law Firm, hereby submits the following Mption for
Extended Briefing. This Motion is based upon and supported by the following
memorandum of points and authorities, the pleadings and papers on file, the

exhibits attached hereto, and any argument that the Court may allow at the time of

hearing.

(-
DATED this 8 of October, 2019
THE GALLIHER LAW FIRM

v

Keith E. Galliher, Jr., Esq.

Nevada Bar No. 220

Kathleen H. Gallagher, Esq.
Nevada Bar No. 15043

1850 E. Sahara Avenue, Suite 107
Las Vegas, Nevada §9104
Atiorneys for Real Party in Interest
Joyce Sekera

MEMORANDUM AND POINTS OF AUTHORITIES

I.  LEGAL ARGUMEN T

Appellants moved for a stay in this case pending the Court’s decision en
Appellants’ Writ. In deciding whether to issue a stay the Court must consider a list
of factors including “whether appellant/petitioner is likely to prevail on the merits

in the appeal or writ petition.” NRAP 8(c). Thus, in order to defeat Appellants’

2
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Motion for Stay Ms. Sekera must show that Appellants are not likely to prevail on
the merits. In other words, Ms. Sekera must respond to all the arguments in
Appellants’ 36-page Writ which Ms. Sekera is unable to do in the 10-page ‘lirnit
proscribed in NRAP 27_(d)(1-0).
H. CONCLUSION

Bagsed on the foregoing, Ms. Sekera respectfully requests this Court grant her
Motion for Extended briefing for her Opposition to Appellant’s Motion for Staﬁi.

, &~
DATED this _ S day of October, 2019
THE GALLIHER LAW FIRM

Nevada Bar Number 220
Kathleen H. Gallagher, Esq.
Nevada Bar No. 15043

1850 E, Sahara Avenue, Ste. 107
Attorneys for Joyce Sekera
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of The Galliher Law Firm and that on

the é day of October, 2019, pursuant to N.E.F.CR. 8, I electronically filed

and served a true and correct copy of the above and foregoing MOTION FOR

EXTENDED BRIEFING as follows:

[ X ] by the Court’s CM/ECF system which will send notification to the following;

and

[ ] by US mail at Las Vegas, Nevada, postage prepaid thereon, addressed to the

following:

Michael A. Royal, Esq.
Gregory A. Miles, Esq.
ROYAL & MILES LLP
1522 W. Warm Springs Road
Henderson, Nevada 89014
Attorneys for Appellants

Honorable Kathleen Delaney
Eighth Judicial District Court, Dept. 25

200 Lewis Avenue

Respondent

Las Vegas, Nevada 89155
7 An emple{yWaﬂiher Law Firm
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IN THE COURT OF APPEALS FOR THE STATE OF NEVADA

VENETIAN CASINO RESORT, LLC; Court of Appeals Case No.:
LAS VEGAS SANDS, LLC, . Electronically Filed
79689-COA. Oct 08 2019 05:29 p.m.

| Appellants, Elizabeth A. Brown
District Court Case glcga::rk of Supreme Court

ATBE379

V.

EIGHTH JUDICIAL DISTRICT
COURT OF THE STATE OF
NEVADA:; THE HONORABLE
KATHIEEN DELANEY,

Respondents,
JOYE SEKERA,

Real Party in Interest

JOYCE SEKERA’S OPPOSITION TO APPELLANTS’ EMERGENCY

MOTION FOR STAY UNDER NRAP 27(e)

Keith E. Galliher, Jr., Esq,
Nevada Bar No. 220

Kathleen H. Gallagher, Esq.
Nevada Bar No. 15043

THE GALLIHER LAW FIRM
1850 B. Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Telephone: 9702-73 5-0049)
Facsimile: (702-735-0204)

kealliher@ealliherlawfirm.com
keoallagher@galliherlawfirm.com

Attorneys for Real Party in Interest Joyce Sekera

Dacket 79689-COA Document 2018-41740
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Real Party in Tnterest, JOYCE SEKERA. (“Ms. Sekera”), by and through her
attorneys, The Galliher Law Firm, hereby submits the following Opposition to
Appellants’ Emergency Motion Under NRAP 27(e). This Opposition is based upon
and supported by the following memorandum of points and authorities, the
pleadings and pépers on file, the exhibits attached hereto, and any argument that
the Court may allow at the time of hearing.

DATED this of October, 2019

THE GALLIHER LAW FIRM

KeithF. Galliher, Jr., Esq.
. Nevada Bar No. 220
Kathleen H. Gallagher, Esq.
Nevada Bar No. 15043
1850 E. Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Attorneys for Real Party in Inferest
Joyce Sekera -

VEN 633




MEMORANDUM AND POINTS OF AUTHORITIES
I.  FACTUAL BACKGROUND

This 18 a case arises out of a .slip and fall in the Venetian Casino at 12:30 p.m
on November 4, 2016, (VENQ05.) Ms. Sekera was walking past the Grand Lux
Café Restrooms in the Venetian when she slipped -énd fell on water on the slick
marble floor. (Id.) Appellants however, contend “Plaintiff’s fall had nothing to do
with a foreigﬁ substanée being on the floor.” (VEN061:27-28.) On the way down
Ms. Sekera st_rqck her skull and left elbow on the pillar and her left hip on the
ground. Over the last three years Ms. Sekera treated for her injuries with low back
injections, medial branch blocks and two rounds of radio frequency ablations,
(APP122-24.) In June, Ms. Sekera’s-doctor recormﬁended a fusion back surgery
which Ms. Sekera will undergo in the near future, (APPlQS-iG.)

During discovery Ms. Sekera’s requested Appellants producé incident
reports from the three years prior to the Ms. Sekera’s fall to present. (VEN040.) In
response, Appeilants produced 64 redacted incident reports. (VEN056:2-057:2.)
These reports redacted phonebook information (name, address and phone) plus
dates of birth, (APP127-39:) The redacted incident reports contain spaces for social
security numbers and drivers’ licenses, howevet, Appellants did not redact this
information because they do not collect it. (APP127-39.) Guests cbmpleting forms

also did not fill in this information. (VEN007, APP127, APP128, APP136.)

3
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Ms. Sekera asked Appellants to provide unredacted incident reports so she
could identify witnesses té rebut the comparative négligenoe claim that Ms. Sekera.
should have seen liquid on the floor before she fell. (VEN057:3-14.) Appellants
refused to produce the unredacted reports and filed for a protective order. (Zd.)

The Discovery Commissioner recommended (“April 4, 2019 DCRR”)
granting the Motion for a Protective Order and ordering the unredacted incident
reports be withheld. (VEN203.) Ms. Sekera objected to the April 4, 2019 DCRR
because she needed the contact information for potential witnesses in her case and
because Appellants’ ffaar of collaborative discovery is not sufficient prounds for a
protective order. (APP161:18-27.) The District Court overruled the April 4, 2019 |
DCRR because there was no legal basis for the protective order. (APP193.)

II. LEGAL ARGUMENT

A.  Legal Standard for NRAP 8 Emergency Motion

A party may move [or a stay of an order “pending appeal or resolution of a
petition to the Supreme Court or Court of Appeals for an extraordinary writ [.]”
NRAP 8(a)(1)(A). In deciding whether to issue a stay the Court must consider the
following factors:

(1) whether the object of the appeal or writ petition will be defeated if

the stay or injunction is denied; (2) whether appellant/petitioner will

suffer irreparable or serious injury if the stay or injunction is denied;

(3) whether respondent/real party in interest will suffer irreparable or
serious injury if the stay or injunction is granted; and (4) whether
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appellant/petitioner is likely to prevail on the merits in the appeal or
writ petition.

NRAP 8(c). Appellants have the burden to Show the factors in favor of a
stay. Aspen Fin. Servs. v. Dist. Ct., 128 Nev. 635, 642, 289 P.3d 201, 206 (2012).

In relation to discovery appeals, the Supreme Court held “Absent a clear
abuse of discretion, we will not disturb a district court's decision regarding
discovery.” In re Adoption of a Minor Child, 118 Nev. 962, 968, 60 P.3d 485, 489
(2002) (citing Diversified Capital v. City N. Las Vegas,- 95 Nev, 15, 23, 590‘P.2d
146, 151 (1979)). Thus, to receive a stay, Appellants must show the District Court
abused its discretion when it cienied Appellants’ Motion for a Protective Order.

B.  Appellants Are Not Likely to Prevail on the Merits in the Writ

1.  Appellants Fear of Collaborative Sharing of Information is .
Not Grounds for a Protective Order

Although not explicitly argued by Appe'llants, the language of the Writ
makes clear (he largest, if not sole motivation behind this protective order was to
prevent the coliaborative sharing of information. (See Writate, 1, 2, 3;-8, 09,13, 14,
15,17, 18, 22, 28 (complaining of coilaborative discovery.)) Courts nationwide
however uniformly agree that a concern of the risk of public disclosure or
collaborative sharing of information does not constitute good cause for a protective
order. See, e.g. Olympic Refining Co. v. Carter, 332 1.2d 260 (9th Cir. 1964); see

also De La Torre v. Swift Transp. Co., No, 2:13-CV-1786 GEB, 2014 WL

5
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13695798, at *3 (E.D. Cal. July 21, 2014).! “The risk—or in this case, the
certainty—that the party receiving the discovery will share it with others does not
alone constitute good cause for a protective order.” Wauchop, 138 F.R.D. at 546,

Rule 1 the Federal and Nevada Rules of Civil Procedure require they “be
construed, administered, and employed by the court and the parties to secure the
just, speedy, and inexpensive determination of every action and proceeding.” See
FRCP 1; see also NRCP 1. Collaborative discovery fosters the goals of Rule 1 by
eliminating the time and expense involved in re-discovery.? “It is particularly
appropriate that this principle be applied in... cases in which individual plaintiffs
mus"c litigate against large, corporate defendants.” Béker, 132 F.RD. at 126

“Maintaining a suitably high cost of litigation for future adversaries is not a proper

! See also Wauchop v. Domino's Pizza, 138 FR.D. 539, 546 (N.D. Ind. 1991);
Ericson v. Ford Motor, 107 FR.D. 92, 94 (E.D. Ark. 1985); Baker v. Liggett
Group, 132 FR.D. 123, 125 (D.Mass 1990); Garcia v. Peeples, 734 S.W. 2d 343,
347-348 (Tex. 1987); Earl v. Guif & Western Mf., 366 N.W.2d 160, 165 (Wis.
App. 1985); Nestle Foods v. Aetna Casualiy & Surety, 129 F.R.D. 483, 484 (D.
N.I1. 1990); Farnum v. G.D. Searle & Co., 339 N.W.2d 384,390 (lowa 1983); 4m.
Tel. and Tel, Co. v. Grady, 594 F.2d 594 (7th Cir. 1979); Johnson Foils v. Huyck,
61 F.R.D. 405 (N.DN.,Y.1973); Williams v. Johnson and Johnson, S0 F.R.D. 31

- (S.D.N.Y. 1970); Parsons v. Gen. Moiors, 85 F.R.D. 724,726 (N.D. Ga. 1980);
Deford v. Schmid Prod. Co., 120 FR.D. 648, 634 (D. Md. 1987);

2 Williams, 50 F.R.D. at 32; Wauchop, 138 F.R.D. at 546; Wilk v. Am. Med. 4ss'n,
635 F.2d 1295, 1299 (7th Cir.1980); Grady, 594 ¥.2d at 597; Phillips Petroleum v.
Pickens, 105 F.R.D. 545, 551 (N.D.Tex.1985); Carter-Wallace v. Hartz Mountain
Indus., 92 FR.D. 67, 70 (SDN.Y.1981); Parsons, 85 F.R.D. at 726; Garcia, 734
S.W.2d at 347; Ward v. Ford Motor, 93 F.R.D. 579, 580 (I>.Colo.1982); Baker,
132 F.R.D. at 126; Patterson v. Ford Motor, 85 F.R.D. 152, 154 (W.D.Tex.1980).
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purpose under Rules 1 or 26.” Wauchop, 138 F.R.D. at 547, see also Cipollone v.
Liggett Grp., Inc., 113 F.R.D. 86, 87 (D.N.J. 1986).

A protective order in this case violates Rule 1 by increasing the time and
expense of litigation by forcing plaintiffs to re-discover information. This is
especially true here because Appellants are large corporations with teams of skilled
lawyers who z_'ealously argue on their behalf. Though there is nothing wrong with
this, it increases the costs for individual plaintiffs to bring their claims,

More important than decreasing the costs of litigation “[s]hared discovery is
an effective means to insure full and fair disclosure.” Garcia v. Pegples, 734
S.W.2d 343, 347 (Tex. 1987). “Parties subject to a number of suits concerning the
same subject matter are forced to be consistent in their responses by the knowledge
that their opponents can compare those responses.” Garcia, 734 S.W.2d at 347,
Buehler v. Whalen, 7011, 2d 51, 65, 374 N.E.2d 460, 466 (1977). The improper
conduct the Garcia and Buehler courts guarded against is evident here: Appellants
refused to fully disclose documents in four pending lawsuits and violated a court
order in Smith v. Venetian. Appellants’ failure to secure a protective order befors
disclosing incident reports is the only reason these four plaintiffs discovered
Appellants violations. A prote;:tive order in this case could only se'rv'e the improper
purpose of giving Appellants peace of mind future plaintiffs will not catch their

discovery violations. This is not a legitimatize purpose for a protective order.

7
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Because the District Court properly determined Appellants could not receive a
protective order to prevent Ms. Sekera from sharing discovery, Appellants are
unlikely to prevail on the merits on this argument and a stay is thus improper.

2. Appellants Apply the Incorrect Legal Standard for Review
of a Motion for a Protective Order

Because Appellants filed this Writ on a motion for protective order,
Appellants must show District Court abused its discretion when it determined
Appellants did not show good cause for a protective order and therefore denied |
Appellants request for the same. See NRCP 26(c) (“for good cause shown” the
Court may “make any order which justi'cel reéuires to protect a party...”); see also
Beckman Indus., Inc., v. Im’f. Ins. Co., 966 ¥.2d 470, 476 (9th Cir. 1992) (to meet
the burden of persuasi'on, “the party seeking fche protective order must show good
cause by demonstrating a particulaf rieea for the prbteétion sought™),

Section VILA.L. of Appeila.nts’ Writ asks this Court to analyze the wrong
legal standard fo wit, that the District Court abused its discretion because Ms.
Sekera did not meet her burden of proof under NRCP 26(b)(1) to establish the need
for the unredacted incident reports. (Wirt at 20.) Ms. Sekera’s proof of
discoverability of the incident reporté under NRCP 26(b)(1} is not at issue in this
Wit because it is not part of the burden of proof for a protective order. Because

Appellants’ Writ asks the Court to analyze the wrong standard in reviewing a
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motion for a protective order, which the Appellate Court will not dd, Appellants
are unlikely to prevail on the merits on this argument and a stay is thus improper.

3,  The Information in the Incident Reports Is Not Protectable

The incident reports produced by Appellants in this case contain information
that is only slightly more revealing or invasive than informatioh contained in a
phonebook — phonebook information (narme, address,- phone) plus date of birth.
Appellants agree they only redacted “names, addresses, phone numbers and daies
of birth.” (Writ at 12,) Although the CR-1 and Acknowledgement of First Aid
Assistance forms lgave space for social security and drivers’ licenses’ numbers,
Appellants do not collect th1;s' information. Tt is clear Appellants also instruct their
guests not to fill out the social security # lite on the accident reports because the
written responses place “N/A” or *------ ” on the social security # line.

This phonebook plus date of birth information contained in Appellants’
incident reports is not protectable under NRCP 26(b). There is no Nevada case law
which supports the contention that this information can be protected. (See Writ at
22-27.) Appellants also cannot establish a protectable interest over this information
(names, addresses and phone numbers) because it is public and published in the
phonebook. See, e.g. Khalilpouwr v. CELLCO P'ship, 2010 WL 1267749, at *2,
. 2010 US Dist. LEXIS 43883, at *6-*7 (N.D.Cal.2010); Busse v. Motorola, Inc.,

351 11l App. 3d 67, 72, 813 N.E.2d 1013, 1018 (2004); Keel v. Quality Med. Sys.,

9
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Inc., 515 So. 2d 337 (Fla.. Dist. Ct. App. 1987); Brignola v. Home Properties, LP,
N’o. CIV.A. 10-3884, 2013 WL 17953386, at *12 (E.D. Pa. Apr. 26, 2013).
The Writ cites a myriad of California caseé, which at first glance appear to
- support Appellants’ position. However, upon closer examination these cases are
rogue or do not support Appellants’ arguments. For examﬁle, the Izzo court did not
grant a protective order on privacy interests as Appellants claim. Jzzo v. Wal-Mart
Stores, Inc., No. 215CV01142JADNIK, 2016 WI. 409694, at *4 (D. Nev. Feb. 2,
2016); see also Writ at 23-24. Rather, the zzo court determined the defendant
“proyided a particularized showing of undue burden” i.e. “hundreds of hours of
personnel time” and that plaintiff’s .request was “overbroéd, unduly burdensoine,
and not relevant to the claims she asserts.” Id.

Similarly, the unreported Rowland v. Paris Las Vegas case, that ordered a
protective order on information phonebook information (name, address and phone
number) appears to be a rbguc decision resulting from the parties’ efnbmassing
lack of briefing. See Joint Motiorn to Compel, Rowland v. Paris Las Vegas, No:
13CV2630~GPC DHB,‘Z-OIS WL 4742502 (S.D. Cal, Aug. 11, 2015) (APP368-
73); see also Writ at 24-25. Thé parties in Rowland submitted a 5-page joint
motion to compel on 23 d.is-covery requests summarizing the requests and

objections but failed to cite any legal authority, rules or statutes, {APP368-73.)
10 |
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More importantly, the federal and state California cases which Appellants so
cagerly urge the Court to foilow support Ms. Sekera position because they hold a
plaintiff’s need to identify potential witnesses outweighs aﬁy privacy concerns a
defendant may have about disclosing those witnesses’ information. See, e.g.
Henderson v. JPMorgan Chase, No. -CV113423PSGPLAX, 2012 WL 12888829
(C.D. Cal. July 31, 2012); Tierno v. Rite 4id, 2008 WL 3287035 (N.D. Cal, July
31, 2008); Medrdle v. AT&T, No. C 09-1117 CW (MEJ), 2010 WL 1532334 (N.D.
Cal. Apr. 16, 2010); Pioneer Elecs. (USA) v. Superior Court, 40 Cal. 4th 360, 371,
150 P.3d 198, 205 (2007). The California Court of Appeals even held it was an-
abuse of discretion to require an opt-in notification system to secure the consent of
identified potential witnesses before their contact information could be disclosed to
the plaintiff. Puefto v. Superior Court, 158 Cal. App. 4th 1242, 1256, 70 Cal. Rptr.
3d 701, 712 (2008). Ms. Sekera sought the contact information of the parties .in the
incident reports because they are potential witnesses in her case to combat
Appellants comparative fault defense. The California courts, which Appellants
urge the Court to follow, support Ms. Sekera’s position she is entitled to the
contact information for these potential witnesses, Because Appellants have
provided no case law that states they can withhold conta-ct information for potential
witnesses, they are unlikely to prevail on their Writ and a stay is thus improper.

/)
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4. Appellants Have No Potential Liability under NRS 603A

Appellanté’ allege dissemination of their guest,é’ private information is the
equivalent to a data breach which will exposed to claims under NRS 603A. (Writ at
27.) Based upon the legislative history and the statute itself, there are three major
reagons NRS 603 A does not apply to the circumstances of this case.

First, NRS 603A was created to address large scale identity theft by
criminals. (APP376.) Neither Ms. Sekera nor her counsel are identity thieves, and
thus applying this statute under these circumstances would be contrary to the
purposes of the statute’s creation.

Second, providing unredacted incident reports is not within the meaning of
“breach of the sec.uri‘ty of system data” defined by NRS 603A.020 as “unauthorized.
acquisition of computerized data that materially compromises the security,
confidentiality or integrity of personal information maintained by the data
collector.” A Court order by definition authorizes conduct and has been understood
to authorize conduct for nearly a century.’ Thus, even if the information in the
incident reports came within the reach of NRS 603A, disclosure of the incident
reports in compliance with the-Court’s July 31, 2019 Order would be “authorized”

acquisition. Because providing Ms. Sekera with the unredacted incident reports is

3 See, e.g. In re Troyer's Estate, 48 Nev. 72,227 P. 1008, 1008 (1924)
(“authorized by court order”); Club Vista Fin. Servs. v. Dist. Ct., 128 Nev. 224,
228, 276 P.3d 246, 248 (2012) (“the district court's order authorizing...”).
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authorized conduct, it does not constitute a “breach of the security of system data”
under NRS 603A.020 and therefore cannot subject Appellants to liability for a
“breach of the security of system data.”

Third, the incident reports do not contain “personal information” as defined
by NRS 603A.040. NRS 603A.040(1) defines “personal information” as a first and
last name in combination with a: (a) social sect‘lrity.number, (b} driver’s license
number, (¢) account, credit or debit card number with the pin or access code, (d) a
health insurance or medical ID number, () a username with a passcode, NRS603A
cannot apply to Appellants unless the incident reports contain one of these
categories of information, Appellants’ incident reports are devoid of any écc:ount
numbers, credit/debit card numbers, medical ID numbers and usernames and
passwords. Although the redacted incident reports 1eave spaces for social security
and drivers’ license numbers, Appellants apparently do not collect this information -
and thus never redacted these lines. Because Appellants do not collect the
information necessary to come within the purview of NRS 603A, Appellants are
unlikely to prevail on the merits on this argument and a stay is thefefore improper.

5, Appellants’ Privacy Policy Can’t Subject Them to Liability

Finally, Appellants are unlike to succeed on the Writ because their Privacy

Policy cannot subject them to liability. Appellants’ drafted their Privacy Policy to

absolve them of liability related to personal information: your “provision of

13
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information to us is at your own risk.” (VEN493.) As individuals provide their
information at their “own rislé’ Appellants cannot be liable to tﬁem under this
policy. |

The Privacy Policy also lacks basic contract elements. See May v. Anderson,
119 P.3d 1254, 1257, 121 Nev. 668, 672 (2005). There was no offer or acceptance
because this online only Privacy Policy was not offered to individuals before their
information was collected. There was no meeting of the minds because the
individuals did not know of the Privacy Policy when Appellants collected their
information. Finally, the individuals _did not provide return consideration for
Appellants’ promise to protect their information. See Pink v. Busch, 100 Nev. 684,
691 P.2d 456 (1984). This analysis is consistent with decisions nationwide holding
these privacy policies unenforceable against the companies who issue them.!

Finally, the Privacy Policy states Appellants may use the information “to
comply with applicable laws and regulations” and may share the information to
third-parties when Appellants are “required to respond to legal requests.”
(VEN490-91.) The Privacy Policy permits Appellants io share the information

collected to comply with laws and respond to legal requests. Ms, Sekera’s request

s See, e.g. In re Google Privacy Policy Litig., 58 . Supp. 3d 968, 986 (N.D. Cal.
2014); In re Pharmairak Privacy Litig, 329 F.3d 9, 19-20 (1st Cir. 2003); In re
Jethlue Airways Privacy Litig., 379 F. Supp. 2d 299 (ED.N.Y. 2005); Johnson v.
Nat'l Beef Pacling, 220 Kan. 52, 551 P.2d 779 (1976); In re Am. Airlines Privacy -
Litig., 370 F. Supp. 2d 552 (N.D. Tex. 2005); In re Northwest Airlines Privacy
Litig., No. Civ.04-126{PAM/ISM), 2004 WL 1278459 (D. Minn. June 6, 2004).
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for production is a “legal request.” Additionally, once the Court signed ‘the Court’s
July 31, 2019 directing disclosure, Appellants’ failure to comply constituted
contempt. See NRS 22.010(3). Thus, providing the unredacted incident reports
would be “complying with applicable laWs'.” As Appellants Privacy Policy (1)
absolves them of liability, (2) does not meet contract formation requirements, and
(3} excludes privacy to cormply with court orders Appellants’ are unlikely to
prevail on this argument and a stay i3 .’éherefore impropet,

C. The District Court Properly Denied Appellants’ Motion for
Reconsideration

Under established practice, a‘ litigant may not re-argue matters considered in
the court’s initial opinion or raise new legal points for the first time on rehearing.
In Re Ross, 99 Nev. 657,668 P.2d 1089, 1091 (1983). The failure to make
arguments in the {irst instance constitufés waiver. Chowdry v. NLVH, Inc., 111
Nev. 560, 893 P.2d 385 (1993). |

Appellants Motion merely made arguments which Appellants could have
presented in their original motion. All the cases cited by Api)ellants in support of
their Motion predated their initial Motion for a Protectivg Order and these
arguments werc therefore waived. More significantly, Appellants previously
argued many of the cases cited in their Motion for Reconsideration in their Motion
for a Protective Order and Response to Ms. Sekera’s Objection to the April 4, 2019

DCRR. Appellants also included a pre-dated Privacy Policy “last updated: May
15
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2018” a year before Appellants filed their Motion for a Protective Order.
(VEN486.) Nevada law is clear: “points or contentions not raised, or passed over in
silence on the original héaring, cannot be maintained or considered” on rehearing.
Chowdhry, 111 Nev. at 562, 893 P.2d at 387. Appellants’ choice to not include
these arguments is not a valid reason for reconsideration. Appellants’ are not likely
to prevail on their argument ﬁle District Court’s erred when it declined to consider
their_ Motion for Reconsideration because the Motion imperrﬁissibly re-argued the
same cases and points and raised new arguments which could have been raised in
the initial motion, and as such a stay is improper.
11, CONCLUSION

Based on the foregoing, Ms. Sekera respectfully requests that the Court deny
Appellants Motion for a Stay.

DATED this gdﬁay of Octaber, 2019
TIE GALLIHFR LAW FIRM
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STATEMENT OF THE ISSUES |

1. Whether the District Court clearly abused its discretion when it denied
Appellants’ Motion for a Protective Order?

2. Whether the District Court abused its discretion when it denied
Appellants” Motion for Reconsideration of the Order Reversing the April 4, 2019
DCRR on the unredacted incident reports?

STANDARD OF REVIEW

As the proponent of the Writ, “Petitioners carry the burden of demonstrating
that extraordinary relief is warranted.” Pan v. Eighth Judicial Dist. Court ex rel.
Cty. of Clark, 120 Nev, 222, 228, 88 P.3d 840, 844 (2004) (citing Mineral County
v. State, Dep 't of Conserv., 117 Nev. 235, 20 P.3d 800 (2001)).

“Absent a clear abuse of discretion, [an Appellate Court] will not disturb a
district court’s decision regarding discovery.” In re Adoption of a Minor Child, 118
Nev. 962, 968, 60 P.3d 485, 489 (2002); see also McClain v. Foothills Partners,
127 Nev. 1158, 373 P.3d 940, FN 1 (2011) (“a district court’s discovery decision
will not be disturbed absent a clear abuse of discretion.™)

Additionally, “an order denying a motion for reconsideration is reviewable
for abuse of discretion.” Shanks v, First 100, LLC, No. 72802, 2018 WL 6133885,
at *3 (Nev. App. Nov. 23, 2018) (internal quotations omitted) (citing 44 Primo

Builders, LLC v. Washington, 126 Nev. 578, 589, 245 P.3d 1190, 1197 (2010)).
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STATEMENT OF THE FACTS

This is a personal injury case arising out of a slip and fall in the Venetian
Casino Resort on November 4, 2016 around 12:30 p.m. (VEN003.) On that day,
Ms. Sekera was walking past the Grand Lux Café Restrooms in the Venetian when
she slipped and fell on water on the slick marble floor. (f.) On the way down Ms.
Sekera struck her skull and left elbow on the pillar and her left hip on the ground.
(APP012.} The first Venetian employee to come to Ms. Sekera’s aid, Gary
Shulman, confirmed there was water on the floor where Ms. Sekera fell. (APP029
at 8:6-10; 8:23-9:11; 10:8-17.) It is however, important to note that Appellants
contend “Plaintiff’s fall had nothing to do with a foreign substance being on the
floor.” (VEN061:27-28.) Appellants’ Counsel has also repeatedly declared under
pernalty of perjury in affidavits that the floor was dry when Ms. Sekera fell. (See,
e.g. YEN273:11; APP057:23; APP0R2:10.)

On April 12,2018 Ms. Sekera filed a complaint against Venetian Casino
Resort, LLC and Las Vegas Sands, LLC (“Appellants™) alleging one cause of
action for negligence. (VEN0O01-4.) On April 22, 2019 Ms. Sekera moved to
amend her complaint to add a claim for punitive damages on the theory that
Appellants knew their marble floors were unreasonably slippery and posed a high
risk to guests but nonetheless refused to increase their slip resistance, (APP110-

21.) The District Court determined Ms. Sekera presented sutticient evidence and
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thus granted her Motion to Amend. (VEN033-37.) Ms, Sekera filed her First
Amended Complaint with a claim for punitive damages on June 28, 2019,
(VENO033.) The Amended Complaint alleged:

Defendant knew that the unsafe condition {the marble floors] posed an

unreasonable hazard or slip and fall risk to the general public,

invitees, patrons and business invitees. Defendant’s failure to remedy

the sitvation was knowing, wanton, wiliful, malicious and/or done

with conscious disregard for the safety of Plaintiff and of the public.
(VEN036.)

Over the last three years Ms. Sekera treated for her injuries with low back
injections, medial branch blocks and two rounds of radio frequency ablations.
(APP122-24.) In June, after Ms. Sekera’s most recent set of radio frequency
ablations failed, Dr. Smith opined “I do not see how this woman will be able to
avoid surgical treatment” “Rhizotomies in my opinion will give her some
temporary relief, but certainty not long-term.” (APP125-26.) Ms. Sekera will thus
undergo L5-81 surgery in the near future.

I.  Request for Production and Motion for Protective Order

On August 16, 2018 Ms. Sekera sent Appellants her first set of requests for
production. (VENO038.) Ms. Sekera’s asked Appellants to provide:

True and correct copies of any and all claim forms, legal actions,

civil complaints, statements, security reports, computer generated

lists, investigative documents or other memoranda which have, as its

subject matter, slip and fall cases occurring on marble floors within
the subject VENETIAN CASINO RESORT within three years prior
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to the incident described in Plaintiff’s Complaint [November 4,
2013], to the present.

(VEN040.)

In response to this request, Appellants produced 64 redacted incident reports
between November 4, 2013 and November 4, 2016. (VEN056:25 — VEN057:2.)
Appellants produced these reports before moving for a protective order.
(VEN056:25-26.) The reports provided contained phonebook (name, address and
phone) plus date of birth information. (Excerpts of Redacted Reports, APP127-39.)
Although the redacted incident reports produced by Appellants contain spaces for
social security numbers and drivers’ licenses on the CR-1 and Acknowledgerment
of First Aid Assistance & Advice to Seek Medical Care forms, no redactions were
present because Appellants do not collect this information. (APP127-39.)
Appellant.s apparently instruct guests not to fill in their social security numbers
because none of the guest completed forms contain this information either.
(VENOO7, APP127, APP128, APP136.) The incident reports provided by
Appellants also do not contain any fields to fill in account numbers, credit/debit
card numbers, medical ID numbers and usernames and passwords. (APP127-39.)

Appellants ignored the portion of Ms. Sekera’s request which asked for
subsequent incident reports and subsequently misrepresented to the Court that Ms.
Sekera had only requested reports “occurring within three years preceding the

subject incident.” (VEN056:14-16.)
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Ms. Sekera requested Appellants provide the unredacted incident reports so
she could identify witnesses to counter Appellants’ comparative negligence claim
that Ms. Sekera should have seen liquid on the floor before she fell. (VEN057:3-
14.) Appellants refused to produce the unredacted incident reports and on February
2,2019 ﬁléd a Motion for a Protective Order on the unredacted incident reports
only. (Jd.) (VEN0G64:23 — VEN065:2.) (“Venetian moves this Honorable Court for
a protective order, that the unredacted information sought by Plaintiff not be
disclosed for any purpose not directly related to this litigation.”) Appellants
argued under Eldorado Club the unredacted incident reports “have no relevancy to
the issue of whether Venetian had notice of any condition contributing to Plaintiffs
fall on November 4, 2016.” (VEN061:27 — VEN061:2.) Appellants’ further argued
the privacy interests of the affected individuals, inctuding not having their names,
address and dates of birth disclosed, do not outweigh the need for discovery.
(VENO61 13- VEN064:14.)

Ms. Sekera’s Opposition a.rgued- she needed the unredacted incident reports
to identify “witnesses to the conditions of the marble floor at The Venetian and the
fact that this flooring is very unsafe when topped with water or some other liquid
substance”, that no privacy concerns were involved because there are no socieﬂ
security numbers in the incident reports, and that even if there were privacy

concerns, Venetian did not have standing to raise them. (APP140-45.)
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According to Appellants, Ms. Sekera shared the redacted incident reports

another lawyer on February 7, 2019, (VEN280:23.) At the time Ms. Sekera shared

the redacted incident reports, Appellants only had a motion pending on the

unredacted incident reports. (VEN054.) Appellants ‘only moved for a protective
order ﬁn the unredacted incident reports in their Addendum to their Reply in
Support of Their Motion for a Protective Order filed on March 6, 2019.
(APP149:20-23.) Appellants moved for a protective order on the unredacted
incident reports in their addendum because Ms, Sekera shared the redacted incident
reports with another lawyer, (APP146-51,)'

Based upon the briefing and oral argument, the Discovery Commissioner

issued a Report and Recommendation (“April 4, 2019 DCRR”) recommending

" These facts are not particularly helpfil for the Court, however, Appellants made
numerous misrepresentations in their Writ which Ms. Sekera will correct for the
Court in footnotes throughout this brief. Appellants insinvate Ms. Sekera engaged
in nefarious conduct because she shared documents that were the subject of a
pending motion for protective order. (See Writ at 14 “Petitioners filed a motion for
protective order pursuant to NRCP 26(c) on February 1, 2019 with the Discovery
Commissioner. While the motion was pending, Sekera’s counsel shared the
redacted prior incident information...”) This grossly misrepresents the
circumstances: Ms. Sekera shared the redacted incident reports another lawyer on
February 7, 2019 when there was only a pending motion on the unredacted reports.
(VEN280:23.) Appellants did not request a protective order on the redacted reports
until March 6, 2019 — a month after Ms. Sekera shared them. Ms, Sekera’s sharing
of these redacted incident reports prompted Appellants to request a protective order
on them. (APP149:20-23.) Although this seems like a small misrepresentation Ms.
_Sekera stresses to the Court this conduct is intentional and part of a pattern of
Appellants behavior in this case. This conduct is intentional because Ms, Sekera
repeatedly pointed out this misrepresentation to Appellants, even devoting an
entire section of an opposition to it. (APP207:20-208:7.)

)
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“the prior incident reports produced by Venetian... remain in redacted form as
originally provided” and that the redacted incident reports be subjected to a
protective order. (VEN203.)
II.  Objection to the April 4, 2019 DCRR
Ms. Sekera objected to the April 4, 2019 DCRR and argued courts

| nationwide uniformly agree a risk of public disclosure or collaborétive sharing of
information is not good cause for a protective order, and that sharing discovery
amongst lawyers saves costs, expedites litigation and is an effective means of
insuring full and fair disclosure from opposing parties. (APP155:13-156:18.) Ms,
Sekera further argued that issuing a protective order in this case undermines the
civil justice system because it ensures the public will never know the magnitude of
the problem of Venetian’s floors and will therefore never be able to encourage
Venetian to make their premises safer in the future by holding them accountable.
(APP157:19-160:6.) Finally, Ms. Sekera argued she needed the names and contact
information on the incident reports because they are potential witnesses in her case
(APP161:18-27.) Appellants claimed Ms. Sekera was comparaﬁvely negligence,
putportedly because she did not see the liquid substance on the floor before she
fell. (Id.) Ms. Sekera sought the names of other individuals who could counter this
claim by testifying “Hey, I walked through the Venetian, The floors are identical,

and I didn’t see anything on the floor. I fell and got hurt.” (/d.; see also VEN215.)

7
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Appellants opposed Ms. Sekera’s Objection and argued the incident reports
should remain in redacted form with a protective order preventing them from being
shared to “protect the privacy of its [Venetian’s] partrons” and to protect
Appellants’ guests from Ms. Sekera who wishes “to harass, vex, and annoy
Defendants and their guests by not only making direct contact themselves, but
sharing the personal information of all such guests with the world.” (APP175:1-2,
APP178:11-13.) Finally, Appellants reiterated their argument that under Eldorado
the prior incident fcports were irrelevant to the issue of notice, and that the policy
interests of protecting the private information outweighed Ms. Sekera’s need for
discovery. (APP179:12-17, APP181:1-185:25.)

The Court heard Ms. Sekera’s Objection on May 14, 2019, (APP193.) The
Court considered the above arguments of counsef and used her 9 years of
experience working for the Mirage Casino and Hotel where she was tasked with
responding to similar subpoenas. (VEN250:5 — VEN251:17.) Based upon all this
information the Court determined “Commissioner Truman made an error here, it is
relevant discovery. Court does not see any legal basis upon which this should have
been precluded.” (APP193.) Thus, the Court overruled the April 4, 2019 DCRR in
its entirety. (/d.) The District Court was certain in her decision: the Discovery
Commissioner was “flat wrong, she got it wrong.” (VEN227:4.)

7
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III. Appellants’ History of Hiding Evidence

Also relevant background information related to the Di.strict Court’s denial
of a protective order on the unredacted incident reports, is Appellants’ history of
hiding evidence.

To verify Venetian’s compliance with the d.isco_very request, in February
2019, the undersigned contacted Mr. Peter Goldstein, Esq., (*Mr. Goldstein™)
plaintiff’s counsel in another pending premise liability action against Venetian.
(Carol Smith v. Venetian Casino Resort, LLC, Case No. A-17-753362-C,)
(APP113:6-9.) From their discussion, the undersigned and Mr, Goldstein realized
Venetian provided them each with reports Venetian did not give the other.
(APP113:9-12.) After comparing the discovery provided, the undersigned and Mz,
Goldstein determined Venetian willfully left out four reports in response to Ms.
Sekera’s Requests for Production which were disclosed in Smith v. Venetian, and
willfully left out 35 reports in response to plaintiff’s requests for production in
Smith v. Venetian. (APP113:15-20.)

In April 2019, Ms. Sekera served a second request for the incident reports
from three years before the fall to present. (APP195:21-24.) Appellants responded
“As to any such [incidents] reports obtained from November 3, 2013 to November

4, 2016 on the main casino floor level where the subject incident occurred,
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Appel.lan'ts have no documents responsive to this request beyond those which it has
disclosed pursuant to NRCP 16.1 and all supplements thereto.” (1d.)

To verify this response was true, Ms. Sekera pulled a pleading from 5 cases
filed against Appellants in the Eighth Judicial District Court and quickly identify
additional unproduced responsive incident reports. (APP113:22-114:6.) Of the 5
cases Ms. Sekera’s pulled pleadings from 2 of them had corresponding incident
reports responsive to Ms. Sekera’s request for production which Appellants
admitted “should have been included by Venetian in its response to the request for
prior incident reports” and that the failure to do so was “inadvertent.” (APP067:1-
13.)

In July 2019, Ms. Sekera pulled more pleadings from cases filed against
Appellants in the Bighth Judicial District Court. (APP204:18-19.) Appellants again
admitted they conveniently missed another two incident reports responsive to Ms.
Sekera’s request including one in the same rotunda where Ms. Sekera fell.
(APP0R9:25-90:4, APP(91:1-8.)

Appellants also did not fully and fairly disclose incident reports in three
other cases: Smith v. Venetian, Cohen v. Venetian and Boucher v. Venetian.
Significantly in Smith v. Venetian, Appellants left out 35 incident reports

responsive to Smith’s request for production and in Boucher v. Venetian,

190
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Appellants left out 32 incident reports responsive to Boucher’s request for
production. (APP227:7-10, APP228:5; APP237:19-241:19.)
IV. Other Concerning Conduct During Discovery

The following additional facts are necessary for the Court to understand the
circumstances in which the Districf Court denied Appellants Motion for a
?rotective Qrder. The first Venetian employee to come to Joyce's aid, Gary
Shulman, confirmed there was water on the floor. Mr, Shulman testified that Mr,
Royal met with him and asked him to lie. (APP032 at 21:13-25; APP041 at 56:13-
57:1; APP042 at 61:5-6.) Mr. Shulman told Mr. Royal he saw water on the floor.
{APP032 at 21:13-25.) “At that time he [Mr. Royal] said “No, it wasn’t wet. You
didn’t see anything wet. You are mistaken,” ” (APP033 at 23:16-17.) Mr. Shulman
insisted “I’m pretty sure it was. [ mean, that’s why I called PAD to clean it up. In
13 years I’ve never called PAD to clean up a dry spot.” (APP033 at 23:18-20.)
“And he [Mr. Royal] says, “But, no, no, there was nothing wet there.” ” (APP033
at 23:21-22.) “[Y]ou [Mr. Royal] just kept refuting me, basically, “No, you are
mistaken. It wasn’t wet.” ” (APP042 at 61:5-6.) Mr. Shulman believed Mr. Royal
was “intimidating” him, that Mr, Royal “didn’t want me to be truthful” and that
Mr. Royal wanted him to lie under oath, (APP041 at 56:13-57:1.)

On May 28, 2019 Ms. Sekera won a Motion to Amend her Complaint to add

a claim for punitive damages, based partially upon the testimony of Venetian
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employees that management informed them the marble floors are “very dangerous’
when wet “even with one drop” of liquid like “a tiny spill of coffee.” (APP267:1-
24; APP288 at 7:23-24; APP303 at 7:15-21.) After Ms. Sekera used this testimony
in her motion, Venetian’s current employees began testifying the marble floors are
not dangerous, and in fact are just as slippery (and thus just as dangerous) as

carpet:

Q:  When we talk about the marble floors when wet, versus the
carpeted floors when wet, which one is the most slippery?

A:  It’s the same, basically.

Q:  Allright. So your testimony is that a carpeted floor, when wet,
would be as slippery?

A:  Yeah.

(APP337:21-338:10.)

Q:  Soas you testify here today, do you think that a marble floor
when wet is any more dangerous than any other surface when
wet?

A: I would have to say no.
Q:  Allright, So the answer to my question is no, you don’t believe

the marble floor is any more dangerous?
A:  No.

(APP352:25-353:9.)
SUMMARY OF THE ARGUMENT
1. The District Court did not abuse its discretion when it determined,
based upon the uniform nationwide holdings, that collaborative discovery is

consistent with the Federal and Nevada Rules of Civil Procedure 1 because it
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encourages the “just, speedy, and inexpensive determination of every action” and
the risk Ms. Sekera would share the information disclosed therefore did not
constitute good cause for a protective order.

2. The Writ should be denied because Appellants ask the Court to
analyze the wrong legal standard in reviewing a decision on a motion for protective
order. Instead of arguing the District Court abused its discretion when it |
determined Appellants did not show good cause for a protective order, Appellants
argue Ms. Sekera did not meet her burden of proof under NRCP 26(b)(1). The
standard for a motion for protective order is good cause shown by the proponent,
as such analysig by the Court as to whether Ms. Sekera met her burden under
NRCP 26(b)(1) is improper.

3. The District Court did not abuse is discretion when it determined the
phonebook (name, address, phone) plus date of birth inforﬁlation contained in the
incident reports is not protectable under NRCP 26(c) because plaintiff’s need to
identify potential witnesses in her case outweigh the privacy interest, if any, that
exist over this information.

4. Appellants have no potential liability under NRS 603 A because (1)
the statute was designed to address identity thieves, which neither Ms. Sekera nor
her counsel are, (2) the providing the unredacted incident reports to Ms. Sekera is

“authorized acquisition” under the statue, and (3) the unredacted incident reports

13

VEN 671




do not contain “personal information” as defined by NRS 603A.020 because they
do not contain social security or driver’s license numbers.

5.  Appeliants have no potential liability under their Privacy Policy
because (1) it was drafted to absolve them of liability, (2) it is unenforceable
because it lacks the basic elements required for contract formation, and (3) it
explicitly informs the public Appellants will use the information collected to
comply with laws and court orders.

6.  The District Court did not abuse its discretion when it denied
Appellants’ Motion for Reconsideration because the Motion impermissibly re-
argued points and improperly raised new arguments which could have been raised
in the initial opposition in an attempt to gain a second bite at the apple.

ARGUMENT

L. THOE DISTRICT COURT PROPERLY DENIED APPELLANT’S
MOTION FOR A PROTECTIVE ORDER

A,  Appellants Fear of Collaborative Sharing of Information is Not
Grounds for a Protective Order

Although not explicitly argued by Appellants, the language of the Writ
makes clear the largest, if not sole motivation behind this protective order is to

prevent the collaborative sharing of information.” Courts nationwide however

*(Wwritate, 1,2,3,8,9, 13, 14, 15, 17, 18, 22, 28.) (“documents produced by
Petitionets to Plaintiff have been shared with attorneys”; “Sekera’s counsel shared
the redacted prior incident information with an attorney”; the information “will be
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uniformly agree that Appellants® concern of the risk of public disclosure or
collaborative sharing of information does not constitute good cause for a protective
order under Rule 26(c). See, e.g. Olympic Refining Co. v. Carter, 332 F.2d 260
(9th Cir, 1964); see also De La Torre v. Swift Transp. Co., No, 2:13-CV-1786
GEB, 2014 WL 3695798, at *3 (E.D. Cal. July 21, 2014).” “The risk—or in this
case, the certainty—that the party receiving the discovery will share it with others
does not alone constitute good cause for a protective order.” Wauchop, 138 F.R.D.
at 546. Rule 1 of both the Federal Rules and the Ne_vada Rules of Civil Procedure
require they “be construed, administered, and employed by the court and the
parties to secure the just, speedy, and inexpensive determination of every action

and proceeding.” See Fed. R. Civ. Pro. 1; see also Nev. R, Civ. Pro 1.

used and shared; the information “will be immediately shared”; “Sekera has
acknowledged an intent to share the information™; “Sekera has already shared
information provided”; “incident reports had been shared with counsel outside the
litigation™; Ms. Sekera intends “to freely share unredacted information”; “Sekera
also argued she has an unqualified right to share.”)

3 See also Wauchop v, Domino’s Pizza, Inc., 138 F.R.D. 539, 546 (N.ID. Ind.
1991); Ericson v. Ford Motor Co., 107 FR.D. 92, 94 (E.D. Ark. 1985); Baker v.
Liggett Group, Inc., 132 FR.D. 123, 125 (D.Mass 1990); Garcia v. Peeples, 734
S.W. 2d 343, 347-348 (Tex. 1987); Eari v. Gulf & Western Mf. Co., 366 N.W.2d
160, 165 (Wis. App. 1985); Nestle Foods Corporation v. Aetna Casualty & Surety,
129 F.R.D. 483, 484 (D. N.I. 1990); Farnum v. G.I). Searle & Co., 339 N.W.2d
384, 390 (Iowa 1983); dmerican Telephone and Telegraph Co. v. Grady, 594 F.2d
594 (7th Cir, 1979); Johnson Foils, Inc. v. Huyck Corp., 61 F.R.D, 405
(N.D.N.Y.1973); Williams v. Johnson and Johnson, SO F.R.D. 31 (S.D.N.Y. 1970);
Parsons v. Gen. Motors Corp., 85 ¥.R.D. 724, 726 (N.D. Ga. 1980); Deford v.
Schmid Prod. Co., a Div. of Schmid Labs., 120 FR.D. 648, 654 (D. Md. 1987).
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Collaborative use of discovery material fosters the goals of Rule | by eliminating
the time and expense involved in “re-discovery.” Williams, 50 FR.D. at 32;
Waa;tchop, 138 F.R.D. at 546; Wilk v. American Medical Ass'n., 635 F.2d 1295,
1299 (7th Cir.1980); Grady, 594 F.2d at 597; Phillips Petroleum Co. v. Pickens,
105 F.R.D. 545, 551 (N.D.Tex.1985); Carter-Wallace v. Hartz Mountain
Industries, 92 F R.ID. 67, 70 (S.D.N.Y.1981); Parsons, 85 F.R.D. at 726; Garcia,
734 S.W.2d at 347; Ward v. Ford Motor Co., 93 FR.D. 579, 580 (D.Colo.1982)
(“Each plaintiff should not have to undertake to discovery [sic] anew the basic
evidence that other plaintiffs have uncovered. To so require would be tantamount
to holding that each litigant who wishes to ride a taxi to court must undertake the
expense of inventing the wheel,”); Baker, 132 F.R.D. at 126 (*[T]o routinely
require every plaintiff ... to go through a comparable, prolonged and expensive
discovery process would be inappropriate.”); Patterson v. Ford Motor Co., 85
F.R.D. 152, 154 {W.D.Tex.1980) (“The availability of the discovery information
may reduce time and money which must be expended in similar proceedings, and
may allow for effective, sﬁéedy, and efficient representation.”). “It is particularly
appropriate that this principle be applied in... cases in which individual plaintiffs
must litigate against large, corporate defendants.” Baker, 132 FR.D. at 126

“Maintaining a suitably high cost of litigation for future adversaries is not a proper
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purpose under Rules | or 26.” Wauchop, 138 F.R.D. at 547; see also Cipollone v.
Liggett Grp., Inc., 113 F.R.D. 86, 87 (D.N.J. 1986).

Based upon the universal case authority, the District Court properly
determined Appellants could not receive a protective order for the incident reports
to prevent Ms. Sekera from sharing the incident reports with anyone who was not
directly affiliated with the litigation. Ordering a protective order under such
circumstances violates Rule 1 by increasing the time and expense of litigation
because it forces parties to re-discovery information in each case. This is especially
applicable here because Appellants are large corporations with teams of skilled
lawyers who zealously argue on their behalf. Though there is nothing wrong with
this, it increases the cost for individual plaintiffs to bring their claims, Rule 1
directs the Court to decrease these plaintiffs’ costs of litigation by allowing shared
discovery.

More important than decreasing the costs of litigation “[s]hared discovery is
an effective means to insure full and fair disclosure.” Garcia, 734 S.W.2d at 347.
“Parties subject to a number of suits concerning the same subject matter are forced
to be consistent in their responses by the knowledge that their opponents can
compare those responses.” Gareia, 734 SW.2d at 347; Buehler v. Whalen, 70 111.
2d 51, 65, 374 N.E.2d 460, 466 (1977). The improper conduct the Garcia and

Buehler courts guarded against is evident here: Appellants refused to fully disclose
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documents in three pending lawsuits and violated a court order regarding incident
report disclosures in Smith v. Venetian. Appellants’ failure to secure a protective
order before it disclosed the redacted incident reports is the only reason Mr.
Galliher, Mr. Goldstein, Mr. Bochanis and Ms. Banda discovered Appellants
selectively disclosed incident reports and violated discovery rules and court orders,
Appellants request extraordinary relief from this Court to permit them to continue
a pattern’ of protective orders and prohibit Ms, Sekera from sharing the incident
reports so Appellants may have the peace of mind future plaintiffs won’t catch
their discovery violations, (Writate, 1,2, 3, 8,9, 13, 14, 15,17, 18, 22, 28, 29))
This is not a legitimatize purpose for a protective order and the District Court thus
property determined a protective order under these circumstances was improper.

The Garcia court also noted “the ultimate purpose of discovery is o seek the
truth, so that disputes may be decided by what the facts reveal, not by what facts
are concealed” and that shared discovery helps make discovery more truthful.

Garcia, 734 S.W.2d at 347. Ms. Sekera seeks the truth, The same cannot be said

4 Appeliants have a lengthy history seeking protective orders via motion or
stipulation. See Maria Potts vs Venetian Casino Resort LLC (08A568029); Andrew
Gold vs. Las Vegas Sands LLC (A-09-604694-C); Judy Sorci vs. Venetian Casino
Resort LLC (A-10-612854-C); Freida Robinson vs. Venetian Casino Resort, LLC
(A-11-638095-C); Soloman Cogan vs. Venetian Casino Resort LLC (A-12-663219-
C); Grace Aye vs. Las Vegas Sands Corp (A-15-716380-C); Mui Lim vs. Venetian
Casino Resort LLC (A-15-728316-C); Eric Cohen vs. Venetian Casino Resort,
LLC (A-17-761036-C); John Kierce vs. Las Vegas Sands Corp (A-17-757314-C),
-Carol Smith vs. Venetian Casino Resort LLC, (A-17-753362-C).
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for Appellants. Appellants hid significant numbers of incident reports in at least
four cases which violated at least one court order. One of Appellants’ former
employees testified Appellants’ counsel attempted get him to lie under oath.
Finally, Appellants current employees suddenly began testifying that marble is just
as slippery as the carpet after Ms. Sekera supported a motion with testimony from

- Appellants’ employees that marble is extremely dangerous when wet. Appellants’
conduct highlights the importance of collaborative discovery and serves as a prime
example of why courts nationwide universalty hold the risk of sharing is not proper
grounds for a protective order.

B.  Appellants Apply the Incorrect Legal Standard for Review of a
Motion for a Protective Order

The instant Writ and motion relates to a Motion for a Protective Order.
Because Appellants filed this Writ on a motion for protective order, Appellants
must show District Court abused its discretion when it determined Appellants did
not show good cause for a protective order and therefore denied Appellants reqﬁest
for the same. See NRCP 26(c) (“for good cause shown” the Court may “make any
order which justice requires to protect a patty...”); see also Beckman Indus., Inc.,
v. Int’l Ims. Co., 966 F.2d 470, 476 (9th Cir, 1992) (to meet the burden of
persuasion, “the party seeking the protective order must show good cause by
demonstrating a particular need for the protection sought.”); Cipollone, 785 F.2d at

1121 (discussing the burdens under the analogous FRCP 26(c)).
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Section VILA.1. of Appellants’ Writ asks this Court to analyze the wrong
legal standard, to wit, that the District Court abused its discretion because Ms.
Sekera did not meet her burden of proof under NRCP 26(b)(1) to establish the need
for the unredacted incident reports.” (Wirt at 20.) Ms, Sekera’s proof of
discoverability of the incident reports under NRCP 26(b)(1) is not at issue in this
Writ because it is not part of the burden of proof for a protective order. Because
Ms. Sekera’s proof of discoverability of the incident reports under NRCP 26(b)(1)
is irrelevant, Appellants arguments regarding the same should be disregarded in its
entirety. (Writ, Sec. VIILA.1.)

C. The Phonebook Plus Date of Birth Information Contained in the
Incident Reports Is Not Protectable

The incident reports produced by Appellants in this case contain information
that is only slightly more revealing or invagive than information contained in a
phonebook. These incident reports which Appellant files this Writ over contain

phonebook information (name, address, phone) plus date of birth. Appellants agree

> Appellants base this argument on their contention this case involves a temporary
transitory condition and under Eldorado Club v. Graff, 78 Nev. 507, 510, 377 P.2d
174, 176 (1962) evidence of prior incident reports is thus inadmissible. This is
inaccurate. Ms. Sekera’s alleges the permanent condition (the lack of slip
registance) of Appellant’s marble floors is unreasonably dangerous. More
importantly, Appellants’ Counsel repeatedly declared under penalty of perjury in
affidavits that the floor was dry when Ms. Sekera fell. (VEN273:11; APP057:23;
APP082:10; see also VEN(061:27-28 “Plaintiff’s fall had nothing to do with a
foreign substance being on the floor.”) If someone slips and falls on a dry floor
then that is a permeant condition. Appellants can’t have it both ways.
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they only redacted the “names, addresses, phone numbers and dates of birth.” (Writ
at 12.) Although, the CR-1 and Acknowledgement of First Aid Assistance &
Advice to Seek Medical Care forms leave space for social security numbers and
drivers’ licenses’,® Appellants apparently do not collect this information.
Appellants also apparently instruct their guests not to fill out the “social security #”
line on the accident reports because the hand written responses by guests place an
“NIA” of “ammmmn ” on the “social security #” line.

This phonebook plus date of birth information contained in Appellants’
incident reports is not protectable under NRCP 26(b). There is no Nevada case law
which supports the contention that this information can be protected. (See Writ at
22-27.) More importantly the names, addresses and phone numbers are publicly
available information that is published in the phonebook and through online
sources, and Appellants therefore cannot establish a protectable interest. See, e.g.

Khalilpowr v. CELLCO P’ship, 2010 WL 1267749, at *2 (N.D.Cal.2010)

5 As the proponent of the Writ Appellants have the burden of proof to show the

facts necessary for extraordinary relief. The Writ repeatedly represents the incident
reports contain social security numbers and driver’s licenses. (Writ at e, 2, 27, Mot. -
at 4.) Appellants have presented no evidence the incident reports contain such
information. Appellants have not presented this information because the

incident reports do not contain social security and driver’s license numbers.

This is why Appellants did not provide the Court with the redacted incident

reports. This is also why Appellants left out the CR-1 form from Ms. Sekera’s
incident report — which shows they do not collect social security number or

driver’s license numbers.
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(requiring disclosure of names, addresses and phone numbers because they do not
involve revelation of personal secrets, intimate activities, or similar private
information); Busse v. Motorola, Inc., 351 1il, App. 3d 67, 72, 813 N.E.2d 1013,
1018 (2004) (“Matters of publié record—name, address, date of birth and fact of
marriage—have been held not to be private facts.”); Keel v. Quality Med. Sys., Inc.,
515 So. 2d 337 (Fla. Dist. Ct. App. 1987) (information commonly known in the
industry and not unique to allegedly injured party not “confidential” and thus not
entitled to protection); Brignola v. Home Properties, L.P., No, CIV.A. 10-3884,
2013 WL 1795336, at *12 (E.D. Pa, Apr. 26, 2013) (“name, address, phone
number, etc, These are not private facts...”); Mount Holly Gardens Citizens in
Action, Inc. v. Twp. of Mount Holly, No. CIV.A. 08-2584 NLH, 2013 WL
3200713, at *4 (D.N.J. June 24, 2013) (defendant must disclose contact
information for potential witnesses of the plaintiff; defendant’s concerns about
privacy “are overblown.”)

The Writ cites a myriad of California federal case law, which at first glance
appear to support Appellants’ position. However, upon closer examination these

cases are irrelevant, rogue’ or do not support Appellants’ argument at all. For

" Rowland v. Paris Las Vegas, No, 13CV2630-GPC DHB, 2015 WL 4742502
(S.D. Cal. Aug. 11, 2015), an unreported decision, is the only case cited that holds
information publicly available in a phone book (name, address and phone number)
can be subjected to a protective order. (Writ at 24-25.) This is likely a rouge
decision resulting from the parties’ embarrassing lack of briefing on the matter.
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example, the Writ represents fzzo v. Wal-Mart Stores, No. 215CV01142JADNIK,
2016 WL 409694 (D. Nev. Feb. 2, 2016) held “the burden on defendant and
privacy interests of the non litigants outweighed the tangential relevance of the
information...” (Writ at 23-24.) This is inaccurate. The only mention of “privacy
interest” in fzzo is a statement that “Defendant also argues that the potential value
of other claims evidence is outﬁeighed by... the privacy rights of third parties.” Id.
at *4. The Ffzzo court did not grant a protective order on privacy interests. Jd. at *4-
5. Rather, the /zzo court determined the defendant “provided a particularized
showing of undue burden” i.e. “hundreds of hours of personnel time” and that
plaintiff’s request was “overbroad, unduly burdensome, and not relevant io the
claims she asserts.” Id. |

Similarly unsupportive of Appellants’ argument is Shaw v. Experian Info.
Sols., Inc., 306 F.R.D. 293, 301 (S.D. Cal. 2015). (Writ at 26.) The Shaw Court
actually required the defendants disclose the “names, addresses, and telephone
number” of third-parties without a protective order on the same. Id.

Similarly irrelevant to Appellants’ argument is Bible v. Rio Properties, Inc.,

246 FR.D. 614, 620 (C.D. Cal. 2007). (Writ at 25-26.) The Bible court at least

Joint Motion to Compel Compliance with Discovery, Rowland, No. 13CV2630-
GPC DHB, 2015 WL 4742502. (Included in appendix at APP368-73 for the
Court’s convenience.). The plaintiff and defendant in Rowland submitted a 5-page
joint motion to compel on 23 discovery requests which merely summarized the
requests and objections. (APP373:19-23.) This motion cited no legal authority,
rules or statutes. (APP368-73.)
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partially based its privacy determination on the California Constitution: the
“responsive documents invade third parties” privacy rights. In California, the right
to privacy is set forth in Article I, Section I of the California Constitution, as
defendant cites...” Jd. However, the California Constitution cannot provide a basis
for privacy rights in Nevada.

More important than the fact these cases do not support Appellants’ position,
18 that the federal and state California cases which Appellants so eagerly urge this
Court to follow support Ms. Sekera position because they consistently hold a
plaintiff’s need to identify potential witnesses outweighs any privacy concerns a
defendant may have about discloging information about those witnesses. See, e.g.
Henderson v. JPMorgan Chase Bank, No. CV113428PSGPLAX, 2012 WL
12888829, at *4 (C.D. Cal. July 31, 2012) (“The Court finds that plaintiffs’ interest
in identifying potential.., witnesses here outweighs defendant’s concern regarding
its employees’ privacy interests in their names and personal contact information.”);
Tierno v. Rite Aid Corp., 2008 WL 3287035, at *3 (N.D, Cal. July 31, 2008)
(plaintiffs’ significant interest in identifying potential witnesses outweighed those
individuvals’ privacy interests in their identities and contact information); McArdle
v. AT & T Mobility LLC, No. C 09-1117 CW (MEJ), 2010 WL 1532334, at *4
(N.D. Cal. Apr. 16, 2010} (*Defendants’ complaining customers may be

considered percipient withesses to the relevant” issues and therefore are considered
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to be “persons having discoverable knowledge and proper subjects of discovery,”);
Pioneer Elecs. (USA), Inc. v. Superior Court, 40 Cal, 4th 360, 371, 150 P.3d 198,
205 (2007) (plaintiff sought the “names, addresses and contact information” of
persons who submitted complaints because they were percipient witnesses, the
court ordered this information disclosed because it “would not be particularly
sensitive or intrusive”). The California Appellate Couﬁ even held the trial court

abused its_discretion by requiring an opt-in notification system to secure the

consent of identified potential witnesses before the defendant could disclose their
contact information to the plaintiff. Puerfo v. Su;perior Court, 158 Cal. App. 4th
1242, 1256, 70 Cal. Rptr. 3d 701, 712 i2008). Ms. Sckera sought the contact
information of the parties in the incident reports because they are potential
witnesses in her case to combat Appellants’ comparative fault defense, Ms. Sekera
needs the contact information for these individuals so she can present rebuttal
witnesses to testify “Hey, I walked through the Venetian. The floors are identical,
and 1 didn’t see anything on the floor. I fell and got hurt.,” The California courts,
which Appellants so eagerly urge the Court to follow support Ms. Sekera’s position
that she is entitled to the name and contact information for these potential
witnesses. As such, if the Court decides to follow the opinions of the California

courts, it must hold the District Court properly denied Appellants’ Motion for a
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Protective Order because Ms. Sekera’s need to identify potential witnesses
outweighs any privacy interests at stake.

D.  Appellants Have No Potential Liability under NRS 603A"

Appellanis’ allege “mass dissemination of Venetian’s guests’ private
information is the equivalent to a data breach, thereby exposing Venetian to
additional third-party claims,” (Writ at 27.) NRS 603A was designed “to protect
personal information held by certain businesses to address identity theft and to
ensure security breaches of business databases containing personal information will
be disclosed to the persons affected by the breach.” Minutes of the Senate
Committee on Commerce and Labor 73rd Leg. (Nev., Apr. 5, 2005). (Included in
appendix at APP374-78 for the Court’s convenience.) The bill, which later became
NRS 603A, was prompiad by an incident involving ChoicePoint, Incorporated, a
consumer data services company. (APP376.) Criminals posed as legitimate
businesses to obtain personal information from ChoicePoint. (/) The data of
145,000 individuals, including their names, addresses, social security numbers and
credit reports, were accessed by criminals who then set up frandulent accounts.
(1d)) When this happened, California was the only state which required companies

to notify individuals when their personal data was compromised. (/) ChoicePoint

% This argument was not addressed by the District Court because it was improperly
raised for the first time in Appellants’ Motion for Reconsideration, which was
denied on procedural grounds. (See Sec. 1.)
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thus did not notify the Nevadans affected until the State put substantial pressure on
them to do so. ({d.) Thus SB 435 (aka NRS 603A) — requiting businesses to notify
consumers of security breaches of personal data — was born. (/d)) Based upon the
legislative history and the act itself, there are threc major reasons NRS 603A does
not apply to the circumstances of this case.

Frist, NRS 603A was clearly designed to address identity theft by criminals.
Neither Ms. Sekera nor her counsel are identity thieves and thus applying this
statute under these circumstances would be contrary to the purposes of its creation.

Second, providing unredacted incident reports is not within the meaning of
“breach of the security of system data.” NRS 603A specifically deals with “breach
of the security of the system data™ which is defined as “unauthorized acquisition of
computerized data that materially compromises the security, confidentiality or
integrity of personal information maintained by the data collector.” NRS
603A.020. A Court order by definition authorizes conduct and has been understood

to authorize conduct for nearly a century.” As such, even if the information in the

? See, e.g. In re Troyer’s Estate, 48 Nev, 72, 227 P. 1008, 1008 (1924} (“the
administrator was authorized by court order to compromise, settle, release, and
discharge a claim™); Bean v, State, 81 Nev. 23, 25, 398 P.2d 251, 253 (1965)
(“defense counsel sought a court order authorizing him to employ, at public
expense, two psychiatrists”}; Jones v. Free, 83 Nev. 31, 36, 422 P.2d 551, 553
(1967) (“the trial court’s order authorizing the receiver to enter a compromise
agreement”); Clark Ciy. v. Smith, 96 Nev. 854, 855, 619 P.2d 1217, 1218 (1980)
(“Clark County and its Comptroller appeal the district court’s order authorizing
payment”);, 4 1983 Volkswagen, Id. No. IVWC0I79V63656, License No.
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incident reports places them within the preview of this statute, Appellants
disclosure of the incident reports in compliance with the Court’s July 31, 2019
Order would constitute “authorized” acquisition. Because providing Ms. Sekera
with the unredacted incident reports is authorized conduct, it does not constitute a
“breach of the security of system data” under NRS 603A.020 and therefore cannot
subject Appellants to liability for a “breach of the security of system data” under
NRS 603A.215(3).

Third, the incident reports do not contain “personal information” as defined

by NRS 603A.040. NRS 603A.040 defines “personal information” as:

1. “Persenal information” means a natural person’s first name or
first initial and last name in_combination with any one or more of
the following data elements, when the name and data elements are not
encrypted:

2AA4B574(CA4) v. Washoe Cty., Washoe Cty. Sheriff's Dep’t Consol. Narcotics
Unit, 101 Nev. 222, 223-24, 699 P.2d 108, 109 (1985) (“This is an appeal from the
district court’s order authorizing forfeiture of a vehicle used in violation of the
Uniform Controlled Substances Act.”); Club Vista Fin. Servs. v. Dist. Ct, 128 Nev.
224, 228, 276 P.3d 246, 248 (2012) (“the district court’s order authorizing the
deposition of Morrill”y;, City of N. Las Vegas v. Eighth Judicial Dist. Court of State
ex rel. Cty. of Clark, No. 66204, 2014 WL 3891680, at *1 (Nev. Aug. 7, 2014)
(“challenges a district court order denying a motion for a protective order and
authorizing a judgment debtor examination™); Odin v. Stafe, No. 66806, 2015 WL
4715074, at *1 (Nev. App. Aug. 5, 2015) (“the deputy would then seek a court
order authorizing the test™);, Tower Homes v. Heaton, 132 Nev. 628, 631, 377 P.3d
118, 120 (2016) (“the bankruptcy court’s order authorizing the same resulied in an
impermissible assignment”); Hernandez v. State, 399 P.3d 333 (Nev. 2017) (“the
requesting officer could apply for a court order to authorize the blood draw”);
Matter of Connell, 422 P.3d 713 (Nev. 2018) (“the district court order appointing
the trustee authorizes the trustee to...”).
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(a) Social security number.

(b) Driver’s license number, driver authorization card number
or identification card number.

(¢) Account number, credit card number or debit card number,
in combination with any required security code, access code or
password that would permit access to the person’s financial
account,

(d) A medical identification number or a health insurance
identification number.

(e} A user name, unique identifier or electronic mail address in
combination with a password, access code ot security question
and answet that would permit access to an online account.

These incident reports are completely devoid of any fields to fill in account
numbers, credit/debit card numbers, medical ID numbers and usernames and
passwords. Although the redacted incident reports produced by Appellants leave
spaces for social security and drivers’ license numbers, Appellants apparently do
not collect this information because there are no redactions over the social security
or drivers’ license spaces. The incident reports cannot be subject to the statute
unless Appellants collect social security and drivers’ license numbers. Thus,
because Appellants do not collect social security and drivers’ license numbers NRS

603 A does not apply.
1

i
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E. Appellants Have No Potential Liability under their Privacy
Policy'?

The Writ argues, Appellants disclose of the unredacted incident reports to
Ms. Sekera will result in “claims from aggrieved guests” from the disclosure of
their information under Appellants’ Privacy Policy because Appellants must seek
guests’ permission to share their information. {Writ at 29-30.) Appellants Privacy
Policy cannot subject them to liability for three major reasons.

First and most significantly, Appellants” Privacy Policy states “your use of
our products and services and provision of information to us is at your own risk.”
(VEN493.) Appellants drafted this policy to absolve themselves of all liability
related to personal information. Anyone who provides personal information to
them does so at their “own risk.” Appellants thus cannot be liable guests/visitors
under this policy.

Second, even if the Privacy Policy did not absolve Appellants of all liability,
the privacy policy is unenforceable because it lacks offer and acceptance, meeting
of the minds and consideration. See May v. Anderson, 119 P.3d 1254, 1257, 121
Nev. 668, 672 (2005) (a valid and enforceable contract requires “an offer and
acceptance, meeting of the minds, and consideration.”) Appellants’ Privacy Policy

is online only. Appellants did not offer this policy to guests/visitors before

'® This argument was not addressed by the District Court because it was
improperly raised for the first time in Appellants’ Motion for Reconsideration,
which was denied on procedural grounds. (See Sec. 1.)
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collecting their information to compete an incident report, Under these
circumstances there is no offer from Appellants and no acceptance from the
| individuals. Furthermore, because the individuals listed in the incident reports had
no knowledge of Appellants’ online Privacy Policy at the time their information
was collected there can be no “meeting of the minds.” Finally, although Appellants
may claim they are paséing consideration to the individuals (in the form of a
promise to keep their information private) there is no return consideration from the
individuals to Appeliants. See Pink v, Busch, 100 Nev. 684, 691 P.2d 456 (1984)
(to constitute consideration, a performance or return promise must be bargained
for, and a performance or return promise is bargained for if it is sought by the
promissor in exchange for his promise and is given by the promisee in exchange
for that promise,) This analysis of Appellants’ Privacy Policy is consistent with
decisions from across the nation holding these privacy policies unentforceable
against the companies that issue them. See, e.g. fn re Google, Inc. Privacy Policy
Litigation, 58 F. Supp. 3d 968, 986 (N.D. Cal. 2014) (holding that the plaintiff
class adequately stated a claim for breach of contract when Google disclosed user
data to third parties in violation of the company’s privacy policy); Trikas v.
Universal Card Servs. Corp., 351 F. Supp. 2d 37, 46 (ED.N.Y. 2005) (stating that
the court “need not address whether the Privacy Promise constitutes a contract, but

broad statements of company policy do not generally give rise to contract claims™)

31

VEN 689




(internal citations and quotations omitted); Dunn v. First Nat. Bank of Olathe, 111
P.3d 1076 (Kan. Ct. App. 2005) (rejecting claim for breach of contract based on
bank’s privacy policy); In re Jetblue Airways Corp. Privacy Litigation, 379 F.
Supp. 2d 299 (E.D.N.Y. 2005) (denying breach of contract claims under the
privacy policy where plaintiffs were unable to prove damages); In re Yahoo! Ine.
Customer Data Sec. Breach Litigation, No. 16-MD-02752-LHK, 2017 WL
3727318, at %46 (N.D. Cal. Aug. 30, 2017, Johnson v. Nat'l Beef Packing Co.,
220 Kan. 52, 551 P.2d 779 (1976); In re American Airlines, Inc., Privacy
Liriglatian, 370 F. Supp. 2d 552 (N.D. Tex. 2005); In re N(Jr.thwesr Airlines Privacy
Litigation, No. Civ.04-126(PAM/JSM), 2004 WL 1278459, at *6 (D. Minn. June 6,
2004); Kuhn v. Capital One Fin. Corp., No. CA015177, 2004 WL 3090707, at *3
(Mass. Super. Nov. 30, 2004); Crowley v. Cybersource Corp,, 166 F. Supp. 2d
1263 (N.D. Cal. 2001); In re Pharmatrak, Inc, Privacy Litigation, 329 F.3d 9, 19-
20 (Ist Cir. 2003); Dyer v. Northwest Airlines Corp., 334 F. Supp. 2d 1196
(D.N.D. 2004}, As such, even if Appellants Privacy Policy could subjéct them to
lability, individuals could not sue Appellants for breach of the Privacy Policy
because essential elements of contract formation are not present,

Third, Appellants are not required to “obtain a waiver” or get “authority to
disseminate... personal private information to any other party” because Appellants’

Privacy Policy informs readers “we may also use your information in other wayvs. ..
Y Y
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including but not limited to the following purposes... to comply with applicable
laws and regulations.” (VEN490-91,) The Privacy Policy further states “We may
share information about you to the third parties as indicated below” when “required
to respond to legal requests for your information” and “to comply with laws that
apply to us or other legal obligations.” (VEN491.) Appellants’ Privacy Policy
clearly tells readers Appellants may share information collected to comply with the
laws and to respond to other legal requests. Ms. Sekera’s request for production is
a “legal request” within the meaning of this Privacy Policy. As such, Appellants do
not need permission to disclose this information. Moreover, once the Court signed
the order directing Appellants’ to turn over the information, their failure to comply
with that order constituted contempt in violation of NRS 22.010(3). See NRS
22.010(3) (“The following acts or omissions shall be deemed conterpts:... 3.
Disobedience or resistance to any lawful writ, order, rule or process issued by the
court or judge at chambers.”) Providing the unredacted incident reports would thus
be “complying with applicable laws.” Finally, the Privacy Policy states users’
requests regarding privacy will be “accomodat[ed] where your requests meet legal
and regulatory requirements.” (VEN492.) Thus, even if the individuals requested
Appellants withhold their information from Ms. Sekera, Appellants own policy
states they will ignore these requests because complying with requests would force

Appellants to violate NRS 22.010(3). As Appellants Privacy Policy (1) absolves
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them of liability, {2) does not meet contract formation requirements to be
enforceable and (3) specifically excludes privacy of individuals to comply with
court orders the Privacy Policy does not constitute good cause for a protective
order on the unredacted incident reports.

L THE DISTRICT COURT PROPERLY DENIED APPELLANTS’
MOTION FOR RECONSIDERATION

The District Court properly denied Appellants’ Motion for Reconsideration
because the Motion improperly attempted to re-argue the same points and gain a
second bite at the apple by raising issues which could have been raised in the initial
motion. Under established practice, a litigant may not raise new legal points for the
first time on rehearing. In Re Ross, 99 Nev. 657, 668 P.2d 1089, 1091 (1983).
Further, a motion for rehearing may not be utilized as a vehicle to re-argue matters
considered and decided in the court’s initial opinion. /d. Rather, a motion for
rehearing should direct attention to some controlling matter which the court has
overlooked or misapprehended. /4. Rehearings are not granted as a matter of right
and are not allowed for the purpose to re-argue, unless there is a reasonable
probability the Court may have arrived at an erroneous conclusion. Geller v.
McCown, 64 Nev. 102, 178 P.2d 380 (1947).

It is well-settled that rehearings are appropriate only where “substantially
different evidence is subsequently introduced or the decision is clearly erroneous.”

Masonry & Tile Contractors v. Jolley, Urga & Wirth, 113 Nev, 737, 941 P.2d 486
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(1997). In order to gain a second bite at the apple the defendant may not raise
points or contentions not raised in its initial motion and oppositions. Edward J.
Achrem, Chartered v. Expressway Plaza, Lid,, 112 Nev, 373, 917 P.2d 447 (1996).
The failure to make the arguments in the first instance constitutes a waiver.
Chowdry v. NLVH, Inc., 111 Nev. 560, 893 P.2d 385 (1995).

The District Court properly denied Appellants’ Motion for Reconsideration
because the Motion impermissibly re-argued peints and improperly raised new
arguments which could have been raised in the initial opposition in an attempt to
gain a second bite at the apple. Appellants’ Motion merely made arguments which
Appellants could have presented in their original motion. All the cases cited by
Appellants in support of their Motion predated their initial Motion for a Protective
Order and these arguments were therefore waived, More significantly, many of the
cases cited by Appellants were previously argued in their initial Motion for a
Protective Order and Response to Ms. Sekera’s Objection to the April 4, 2019

DCRR. (VENQ54-66; APP164-192.)

CASE YEARS | ARGUEDIN ARGUED IN
DECIDED | MOTION FOR INITIAL
BEFORE | RECONSIDERATION | MOTION AND
INITIAL |AT: RESPONSE
MOTION TO
OBJECTION
AT
Eldorado, 78 Nev. 57years | VEN279:6-7, VENO061:1;
507,377 P.2d 174. VEN?281:18, APP180:16
VEN281:23,
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VEN283:11,
VEN283:17,
VEN283:19,
VEN284:24, VEN285:8,
VEN286:11,

VEN286:28,

VEN287:17,

VEN287:28,

VEN288:15,

VEN292:11
Southern Pac. Co. v. |55 years VEN283:11 VENO061:2;
Harris, 80 Nev. 426, Appl80:16
431, 395 P.2d 767, 770 ‘
(1964)
Schlatter v. Eighth | 42 years | VEN283:24 VEN061:20-22;
Judicial Dist. Court In APP178:24-25
& For Clark Cty., 93
Nev. 189, 192, 561
P2d 1342, 1344-45
(1977) . :
Ragge v. MCA/ 24 vears | VEN283:25 VEN061;22-
Universal Studios, 165 VEN062:1;
FR.D. 601, 605 (C.D. APP181:5-7
Cal. 1995)
Cook v. Yellow Freight | 29 years | VEN283:25-26 VEN062:1;
Sys., Inc., 132 F.R.D. APP181:8
548, 551 (E.D. Cal.
1990)
Mackelprang v. Fid |12 years | VEN283:27-28 VEN062:2-4;
Nat. Title Agency of APP181:9-10
Nevada, Inc., No. 2:06-
CV-00788-ICM, 2007
WL 119149, at *7 (D.
Nev. Jan. 9, 2007)
fzzo, 2016 WI 409694 | 13 years | VEN285:3
at *4,
Rowland, 2015 WI.|3 vears VEN285:19,
4742502, VEN286:17-18
Bible, 246 FR.D. 614. |12 years | VEN286:14,

36

VEN 694




VEN286:17-18

F.R.D. 613, 620 (S.D.
Cal. 2011)

Lologo v. Wal-Mart| 3 years VEN286:27
Stores, Inc., No. 2:13- :
CV-1493-GMN-PAL,

2016 WL, 4084035 (D.

Nev, July 29, 2016)

Caballero v. Bodega |2 years VEN286:28-
Latina  Corp., No. VEN287:28
217CV00236JADVCE,

2017 WL 3174931 (D.

Nev. July 25, 2017)

Dowell v. Griffin, 275 | 8 years VEN287:1-2

Ine. v. Dist. Ct, 120
Nev. 575, 97 P.3d
1132 (2004)

Shaw, 306 F.R.D. at|4 years VEN287:10-11

299,

Gonzales v. Google, . |13 years | VEN288:8-9 VEN064:6-9,
Inc., 234 FRD 674, APP183:13-16
684 (N.D. CA 2006) _

Beazer Homes, Nev., |15 vears VEN293:3

As set forth in the table above, Appetlants’ Motion merely re-argued the

same cases and presented “new” old cases to make arguments which could have

been presented in their original motion. Nevada law is clear: “points or contentions

not raised, or passed over in silence on the original hearing, cannot be maintained

or considered on petition for rehearing.” Chowdry, 111 Nev. at 562, 893 P.2d at

387. As all of these cases pre-date Appellants’ initial Motion for a Protective Order

they could have been raised in that motion but were not and were thus improperly

included in Appellants’ Motion. Appellants also included a pre-dated “privacy
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policy” which was “last updated: May 2018 a year before Appellants filed their
initial Motion for a Protective Order on the underacted incident reports and
arguments under NRS 603A, a law passed in 2005. (VEN486.) Because the NRS
603A and the Privacy Policy existed at the time of Appellants initial Motion they
could have been raised in the Motion and the failure to do so constituted waiver of
these argument. Appellants’ choice to and later regret of not including these cases
and the privacy policy was not a valid reason for reconsideration. Under Nevada
law these arguments were an improper attempt a to gain second bite at the apple
and the District Court thus properly declined to consider them. Edward J. Achrem,

Chartered, 112 Nev. 373,917 P.2d 447.
I

i
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CONCL.USION

Based upon the foregoing, the District Court did not abuse its discretion in
denying Appellants’ Motion for a Protective Order and Motion for
Reconsideration. Thus, Ms. Sekera respectfully request this Court deny
Appellants® Writ in its entirety,

atv
DATED this Ol day of October, 2019

THE GALLIHER LAW FIRM

Kol

Keith E. Galliher, Jr., Esq.
Nevada Bar Number 220
Kathleen H. Gallagher, Esq.
Nevada Bar No. 15043

1850 E. Sahara Avenue, Ste. 107
Lag Vegas, Nevada 89104
Attorney for Appellants
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NRAP 26.1 DISCLOSURE STATEMENT

Real Party in interest, Joyce Sekera, by and through her attorneys of record
The Galliher Law Firm hereby submits her Disclosure Statement pursuant to
NRAP 26.1, |

The undersigned counsel of record certifies that there are no parent
corporations and/or publicly held company that owns 10% or more of the party's

stock
i PN
DATED this q. day of October, 2019

THE GALLIHER LAW FIRM

Keith E. Galliher, Jr., Esq.
Nevada Bar Number 220
Kathleen H. Gallagher, Esq.
Nevada Bar No. 15043

1850 E. Sahara Avenue, Ste. 107
Las Vegas, Nevada 89104

Attorney for for Real Party in Interest
Joyee Sekera
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CERTIFICATE OF COMPLIANCE

I, Kathleen H. Gallaher, hereby affirm, testify and declare under penalty of
perjury as follows:

1. I am an attorney licensed to practice in the State of Nevada, and am of
counsel to The Galliher Law Firm, attorneys for Real Party in Interest, Joyce
Sekera.

2. 1 hereby certify that this Opposition complies with the formaiting
requirements of NRAP 32(a)(4), the typeface requirements of NRAP 32(a)(5) and
the type style requirement of NRAP 32(a)(6) because

[X] this brief has been prepared in a proportionally spaced typeface
using Microsoft Word in Times New Roman 14 point font.

3. 1 further certify that this brief complies with the page or type volume
limitations of NRAP 32(a)(7) because, excluding the part of the brief exempted by
NRAP 32(a)(7X(C), it is:

a. [X] Proportionately spaced, has a typeface of 14 points or more
and contains 11,205 words in compliance with NRAP

32(a)})(A)(i1), (having a word count of less than 14,000
words).

4, Finally, I hereby certify that [ have read this Opposition, and to the
best of my knowledge, information, and belief, it is not frivolous or interposed for
any improper purpose. I further certify that this brief complies with all applicable

Nevada Rules of Appellate Procedure, in particular NRAP 28(e)(1), which requires
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every assertion in the Opposition regarding matters in the record to be supported

by a reference to the page and volume number, if any, of the transcript of appendix

where the matter relied on is to be found. I understand that [ may be subject to

sanctions in the event that the accompanying Opposition is not in conformity with

the requirements of the Nevada Rules of Appellate Procedure.

DATED this O( k aay of October, 2019

Subscribed

i s -

DEENAP MOONEY
Notary Public-State of Nevada
Appoinimant No, §8:4745-1
. Yale? >/ Wy Appointenl Ex,

pires
= _"_'4_‘_:" I T e

Further affiant sayeth naught.

and Sworn to before me

Kathleen H. Gallagher, Esq.
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CERTIFICATE OF SERVICE

I hereby certify thai I am an employee of the The Galliher Law Firm and that
onthe // day of October 2019, pursuant to NEF.CR 8, I electronically filed
and served a true and correct copy of the above and foregoing JOYCE

SEKERA’S ANSWERING BRIEF as follows:

{X] by the Court’s CM/ECF system which will send notification to the

following; and
['] by US mail at Las Vegas, Nevada, postage prepaid thereon, with the

Appendix on CD, addressed to the following:

Michael A. Royal, Esq.
Gregory A. Miles, Esq.
ROYAL & MILESLLP

1522 W, Warm Springs Road
Henderson, Nevada 89014
Attorneys for Appellants

Honorable Kathleen Delaney
Eighth Judicial District Court, Dept. 25
200 Lewis Avenuc

L.as Vegas, Nevada 89155
Respondent
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Petitioners VENETIAN CASINO RESORT, LLC, and LAS VEGAS
SANDS, L.LC, by and through their counsel, Royal & Miles LLP, hereby submits
the following Reply to Joyce Sekera’s Opposition to Petitioners” Emergency
Motion for Stay Under NRAP Rules 8 & 27(e). This Reply is based upon and
supported by the following memorandum of points and authorities, the pleadings

and papers on file, the exhibits attached hereto, and any argument that the Court

may allow at the time of hearing.

DATED this ﬁ day of October, 2019,
ROYAL & MILES LLP

4/(%%% 1 (SBE 4370)
yal, £8q.
Gregﬂé/A %les?sq {SBE 4336)

1522 W. Warm Springs Rd.
Henderson, Nevada 89014
Attorneys for Petitioners
VENETIAN CASINGO RESORT, LLC,

LAS VEGAS SANDS, LLC
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MEMORANDUM AND POINTS OF AUTHORITIES

COMES NOW Petitioners VENETIAN CASINO RESORT, LLC, and LAS
VEGAS SANDS, LLC, by and through their counsel of record, ROYAL & MILES
LLP, and respectfully file this reply to Joyce Sekara’s opposition to Petitioners’
motion for emergency stay filed on October 8, 2019, pertaining to Eighth District
Court Case A-18-772761-C (“Case A772761"), JOYCE SEKERA (“Sekera™) v,
VENETIAN CASINO RESORT, LI.C and LAS VEGAS SANDS, LLC
(“Venetian™).

The basis for Petitioners’ motion for emergency stay is that the privacy
rights of persons involved in other incidents will be irreparably violated and
dawmaged if the stay is not granted until this Honorable Court can review the issues
presently before it. By her own admission, Sekera has made it clear that upon
receiving this unredacted information she will share it with multiple attorneys
wholly unaffiliated with the present litigation, thereby subjecting these uninvolved
individuals to untold intrusions into their privacy.

Sekera failed to explain in the Opposition how she will be harmed by the
Court granting the motion to stay the production of unredacted other incident
reports until this matter can be fully briefed and adjudicated. Further, Sekera
further failed to explaiﬁ how her alleged need for the unredacted information

outweighs the right to privacy by those persons involved in prior incidents. If this
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Court were to deny the request for stay, it would irreparably damage the privacy
interests of these other guests and would render the issues now before the Court
moot; the damage would be done and there would be no unringing of the
proverbial bell.

Sekera has pot even attempted to weigh her alleged need for the information
at issue (much less her right to share it freely with everyone) against the need for
Petitioners and/or their guests to be protected from having this personal
information released to Sekera without the slightest limitation. Sekera wrongly
dismisses some of the cases cited by Petitioners as “California” cases. The case of

[zzo v, Wal-Mart Stores, Inc., 2016 U.S, Dist. LEXIS 12210; 2016 WI. 409694 is a

Nevada case where the U.S. District Court weighed similar issues and applied

Nevada law in light of FRCP 26(b)(1). Further, Schlatter v. Eighth Judicial Dist.

Court In and For Clark County, 93 Nev. 189 561 P.2d 1342 (1977), is a Nevada

case cited in support of Petitioners’ emergency motion to stay. There are other like
cases ciling to [zzo, supra, which will be presented in Petitioners’ Response Brief,
providing that the burden of proofin this circumstance is on the party seeking the
discovery to demonstrate both relevancy and propottionality based on the needs of
the case, with a greater emphasis on proportionality under FRCP 26(b)(1), which is

now mirrored by NRCP 26(b)(1). (See, i.e. RKF Retail Holdings, LLC v.

Tropicana Las Vegas, Inc., 2017 U.S. Dist. LEXIS 104850 at #19 - ¥22)
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Sekera has made nultiple references to the private data of persons identified
in Venetian’s other incident reports as “only slightly more revealing or invasive
than information contained in a phonebook.” (See, e.g. Opposition at 9.} This
trivializes, demeans and grossly undersiates the privacy rights at issue here. While
a person’s contact information may indeed be found in a phone book, that
information does not include Social Security Numbers, dates of birth, driver’s
license information, narratives about a particular incident and potential injuries,
information related to an EMT examination, such as blood pressure, pulse, past
medical history, current/past medications, etc. The phone book also would not
identify other non-employee witnesses connected to a given incident, with their
contact information, thereby subjecting them to privacy intrusions by Sekera or
anyone with whom she shares the information. The issue is not whether contact
information can be found in a phone book, but protecting personal information
connecting persons to a specific event where health information and other
identifying data can be connected to the personal, private information.

It is no small thing that Sekera has freely acknowledged intent to share
unredacted information with the world without the slightest regard for the privacy
rights of the persons so identified. Sekera’s opposition focuses primarily (if not

solely) on her right to obtain and distribute the information as she so desires,
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without providing any substantive discussion about how her needs and rights
outweigh those of the persons wholly uninvolved with the subject lawsuit.
Sekera has made other representations in the Opposition which are without
foundation, such as her assertion that Petitioners do not collect driver’s license
information and Social Security information, nor does she address her need for

unredacted information in light of Eldorado Club, Inc, v. Graff, 78 Nev. 507, 511,

377 P.2d 174, 176 (1962).

In short, Petitioners will address the substance of issues in detail by the
October 25, 2019 deadline for filing Petitioners’ Answering Brief. The stay should
remain in place until this matter has been fully considered; otherwise, irreparable
harm will result. Sekera, on the other hand, has not demonstrated that she will

suffer any harm with the stay temporarily in place.

ROYAL & MILES LLP

334 /A/ﬁﬁ/

Mik . Rogal, Fsq. (SBN 4370)
Gregoyy A. Mitles, Esq. (SBN 4336)
1522 W/ Warm Springs Rd.
Henderson, NV §9014

(702) 471-6777

Counsel for Petitioners

VEN 707



CERTIFICATE OF COMPLIANCE

STATE OF NEVADA
COUNTY OF CLARK
I, Michael A. Royal, hereby affirm, testify and declare under penalty of

perjury as follows:

1. [ 'am an attorney licensed to practice in the State of Nevada, and am a
member of the law firm of Royal & Miles LLP, attorneys for Petitioners
VENETIAN CASINO RESORT, LLC, and LAS VEGAS SANDS, LLC.

2, lhereby certify that this brief complies with the formatting
requirements of NRAP 32(a)(4), the typeface requirements of NRAP 32(a)(5) and
the type style requirements of NRAP 32(a)(6) because:

[X]  This reply has been prepared in a proportionally spaced

typeface using Word Perfect in Times Roman 14 point
font,

3. 1 further certify that this brief complieé with the page- or type-volume
limitations of NRAP 32(a)(7) because, excluding the parts of the brief exempted by

NRAP 32(a)(7)(C), it is:

[X] Proportionately spaced, has a typeface of 14 points or
more, and contains 827 words in compliance with NRAP
32(a)}(1)(AXii) (having a word count of less than 14,000
words).

VEN 708



4. Finally, I hereby certify that I have read this motion, and to the best of
my knowledge, information, and belief, it is not frivolous or interposed for any
improper purpose. I further certify that this brief complies with all applicable
Nevada Rules of Appellate Procedure, in particular NRAP 28(e)(1), which requires
every assertion in the brief regarding matters in the record to be supported by a
reference to the page and volume number, if any, of the transcript or appendix
where the matter relied on is to be found. I understand that I may be subject to
sanctions in the event that the accompanying brief is not in conformity with the

requirements of the Nevada Rules of Appellate Procedure.

Nty

MI @ A‘Z/ROS&AL, ESQ.

Further affiant sayeth naught.
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of the law firm of Royal & Miles
LLP, attorney’s for Petitioners, VENETIAN CASINO RESORT, LLC and LAS
VEGAS SANDS, LLC, and that on the _@_ day of October, 2019, T served true
and correct copy of the foregoing REPLY TO JOYCE SEKERA’S OPPOSITION
TO PETITIONERS’ EMERGENCY UNDER NRAP 27(e), by delivering the same

via the Court’s CM/ECF system which will send notification to the following;

Keith E. Galliher, Jr., Esq.
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IN THE COURT OF APPEALS OF THE STATE OF NEVADA

VENETIAN CASINOQ RESORT, LLC, A No. 79689-COA
NEVADA LIMITED LIABILITY
COMPANY; AND LAS VEGAS SANDS,
LI.C, A NEVADA LIMITED LIABILITY
COMPANY,

Petitioners,

va. : . T
THE EIGHTH JUDICIAL DISTRICT F H L E L)
COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF ocT 17 2019
CLARK; AND THE HONORABLE ELIZABETH A, BROWN
KATHLEEN E. DELANEY, DISTRICT o VPO ;“g‘é‘"‘;i i
JUDGE, DEPUTY CL
Respondents,

and
JOYCE SEKERA, AN INDIVIDUAL,
Real Party in Interest,

ORDER GRANTING STAY

This original, emergency petition for a writ of mandamus or
prohibition challengea a July 31, 2019, district court order directing
petitioners to provide in discovery unredacted prior incident reports.
Petitioners have moved for a stay of the district court order pending our
consideration of this wiit petition, On October 1, 2019, we ordered an
answer to the petition and granted a temporary stay pending our receipt
and congideration of any opposition to the stay motion. Real party in
interest has timely filed an opposition to the stay motion,} and petitioners

have filed a reply.

1Real party in intérest’s motion for leave to file an opposition in excess

of the NRAP 27(d)(2) page limit is granted; the 16-page opposition was filed

Count oF Aprescs
oF

Nevapa

h 1 e | . | jqu L[}@?S
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"CHURT OF APPEALE
- ol -
NEVADA'

o] tiem S

When considering whether to grant a stay pending writ
proceedings, we consider the following factors: whether (1) the object of the
writ petition will be defeated absent a stay, (2) petitioners will suffer
irreparable or serious harm without a stay, (3) real parties in interest will
suffer irreparable or sericus harm if a stay is granted, and (4) petitionars
are likely to prevail on the merits of the petition. NRAP 8(c); see Fritz
Hansen A/8 v. Eighth Judicial Dist. Court, 116 Nev. 650, 657, 6 P.3d 982,
986 (2000). Having considered the parties’ arguments for and against the
stay under these factors, we conclude that a stay is warranted pending our
consideration of this writ petition. Accordingly, we grant. petitioners’

motion and stay the July 31 district court order, pending further order of

this court.
It is sc QORDERED,
“~
/(gz”%”/ C.d.
Gibbons
——
[‘d/-. . F‘. ) J,

Tac’ Bulla

ce:  Hon. Kathleen E. Delaney, District Judge
Rayal & Miles, LLP
The Galliher Law Firm
Eighth District Court Clerk

on Oatober-"s_,, 2019. Additionally, the clerk of this court shall detach from
the oppesition and separately file volume 1 of the appendix to real party in
interest's responding brief:
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VENETIAN CASINO RESORT, TLC, & Nevada limited liakSiG eamiatise o

ada Umited Habrigncomeifeme Court
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EIGHTH JUDICIAL DISTRICT COURT CF THE STATE OF NEVADA, IN
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DELANEY in her capacity as District Judge,
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MEMORANDUM OF POINTS AND AUTHORITIES

L. General Reply to Sekera’s Answering Brief

Real-Party-in-Interest Joyce Sekera’s Answering Brief is all noise with no
signal, “full of sound and fury, signifying nothing” (Macbeth, Act 5, Scene 5,
Lines 25-27), Petitioners’ position is quite simple: the privacy rights of individuals
wholly unaffiliated with the present litigation were not given the proper
consideration by the District Court. The majority of the discussion in Sekera’s
Answering Brief is focused on irrelevant mudslinging; she devotes precious little
discussion to explaining how her alleged need for this information outweighs the
privacy interests of these unaffiliated individuals, Her only stated reason for
desiring the private information of these unaffiliated individuals is to refute any
claims of comparative fault. However, on its face this argument fails. Sekera does
not provide a cogent rationale to explain why individuals who are not witnesses to
the alleged slip-and-fall, or the circumstances leading up to the fall, will have any -
relevant information regarding any argument that she is comparatively at fau}t. It
appears that the only reason Sekera is secking the private information of these
unatfiliated individuals is to disseminate it to other attorneys pursuing claims
against Petitioners. This is not valid reason for violating the privacy rights of these

unaffiliated individuals.
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Sekera has taken the untenable position that NRCP 1 provides her with
absolute rights {o both obtain the private information of persons whoily unaffiliated
with the present litigation and to share it with anyone of her choosing, whenever
and however she pleases, without the slightest limitation or regard for the privacy
rights of those persons. In so doing, Sekera has entirely avoided any analysis
under NRCP 26(b)(1), determining that critical and fundamental discovery rule to
be “irrelevant.” (See RAB at20.) Sckera is mistaken. Indeed, a fair reading of the
applicable rules, related case law, and plain common sense supports Petitioners’
position that the privacy rights of guests involved in other unrelated incidents —
baving provided Petitioners with information such as names, addresses, phone
numbers, driver’s license, dates of birth, medical history and other health related
information associated with an EMT examination, ete. — deserve protection and
must be given considergtion when a plaintiff, such as Sekera, makes a carte blanch
request for such information.

Sekera’s argument to support her alleged need for the private information of
perhaps hundreds of persons entirely unrelated to her November 4, 2016 incident is
that it s necessary for her to defend against an affirmative defense of comparative
fault - suggesting she needs persons involved in unrelated other incidents to testify
that they likewise did not see anything on the floor prior to their alleged events

occurring somewhere else on the property of Venetian Resort Hotel Casino
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(*Venetian”). This purported need is clearly without merit. The facts of
completely different incidents, involving different circumstances, different
locations, and different accident mechanisms have no tendency whatsoever to
prove or disprove whether Sekera was comparatively negligent at the time of her
accident.

Sekera also rightly notes that Petitioners dispute her claim that there was a
foreign substance on thelﬂoor atall. (See RAB at2,) Indeed, Petitioners are not
agserting that Sekera should have seen a foreign substance on the floor; instead,
Petitioners deny the existence of a foreign substance. Thus, Sekera’s claim that
she needs the other incident reports to defend against an affirmative defense of
comparative fault is disingenuous and without merit.!

As nearly every case cited by both parties herein provides, a proper analysis
of Rule 26(b)(1) in discovery disputes similar to the instant matter requires Sekera
to demonstrate both the relevance and proportionality of the information sought.
Sekera has not done that in either the District Court ot her Answering Brief.

Petitioners posit that this is because it would lead directly to a conclusion that

! Sekera also argues she needs other incident information so “the public” will
“know the magnitude of the problem of Venetian’s floors.” (See RAB at 7.)
However, this argument appears to be solely directed to the challenge against
Sekera circulating the redacted incident reports. While Petitioners dispute that this
is a valid reason to permit discovery, it is clear that the redacted incident reports
already produced by Petitioners, and already disseminated by Sekera’s attorney,
are sufficient to satisfy this “public notice” argument.

3

VEN 720



supports Petitioners” request to protect the private information of the unaffiliated
individuals.

Instead of addressing the merits of the important privacy issues at hand,
Sekera has chosen to provide a misleading and distorted view of the litigation and
attack the character of Petitioners and their counsel. As discussed below, these are
red herrings designed to mislead this Honorable Court by presenting Petitioners as
bad actors unworthy of relief. While Petitioners believe these topics are not
relevant to the {ssue before this Honorable Court, in an abundance of caution
Petitioners will address these topics at the end of this brief. Suffice to say that
while Selera has repeatedly made improper reference to other cases presently
litigated against Venetian, she has not produced one court order supporting her
claim that there has been any kind of discovery abuse by Petitioners or Venetian.
As for the assertion related to disgruntled former Venetian employee Gary
Shulman, that is a matter presently pending before the District Court. It has
hothing to do with any issue at hand. That stated, a full reading of the Shutman
deposition transcript attached by Plaintiff, as explained briefly below, demonstrates
that the facts are not as presented by Sekera in he,r Angwering Brief,

This writ is not about alleged past discovery issues involving the parties, but
the right of privacy by those petsons involved in other incideats, which Sekera

repeatedly demeans and grossly mischaracterizes as “phonebook ... plus date of
p Y y p p
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birth information.” (See RAB 4, Emphasis added.) This misleading
characterization completely fails to account for the context of the indivicual’s
private information being included in an accident report, The inclusion of the
personally identifiable information in the context of an incident report maintained
Dy the Venetian is clearly not the same as the information found in a “phonebook.”
Moreover, there is much more personal information within the subject incident
reports than contact information, each of which note on every CR-1 form that they
include “Protected Health Information.” (See RAB, Appendix Vol. 1, APP129,-
35,37-38.) These documents also contain medical history information which, of
course, is not found in a “phonebook.” (See id. at APP 136,)*

Accordingly, Petitioners hereby implore this Honorable Court to focus on
the privacy issues at hand, and nolt be distracted by Sekera’s tactics.

1. Response to Sekera’s Given Procedural History

Petitioners brought a motion for protective order under NRCP 26(c) before
the Discovery Commissioner which was appropriately granted by way of

recommendation. (See Petitioners’ Appendix, Vol. 1, Tab 14, VEN 201-06)

? Sekera enclosed only twelve (12) pages of more than 660 pages produced by
Petitionets, which include many more examples of Acknowledge of First Aid
Assistance & Advice to Seek Medical Care forms with completed medical history
information, along with notes provided by the responding emergency medical
technician. (See RAB, Appendix Vol. 1, APP127-38.) Also, contrary to Sekera’s
representation that driver’s license information is not collected by Venetian, that is
inconsistent with documents Sekera produced herein. (See, i.e., id. at APP130.)

5
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During the March 13, 2019 hearing, the Discovery Commissioner weighed
Sekera’s alleged need for the private information of persons involved in other
incidents against the privacy rights of these uarelated third parties and
recommended protection. (See Petitioners’ Appendix, Vol. I, Tab 13, VEN 186-
200.)

At the March 13, 2019 hearing, the Discovery Commissioner considered
Sekera’s argument that she needs the abi‘iitf to contact persons involved in other
incidents to respond to a comparative fault affirmative defense. However, the
Discovery Commissioner stated: “. . . the comparative negligence of another party
versus your own party wouldn’t be relevant to this action.” (See id, at VEN 194, In
9-11.) The Discovery Cormissioner further noted: “I do believe there . . . are
privacy and HIPAA issues that are (o be considered, and so my inclination ig not to
disclose the names and contact infermation for all people on all r_eports.” (See id.
at VEN 197, [n 24-25; 198, In 1.} She further stated: “I am going to issue a
protective order that the reports that are disclosed in this case are not to be
circulated outside of this ca{se and for use only in this case.” (See id at VEN 198,
In 1-5.)

In her answering brief, Sekera’s counsel admits that the prior incident
reports at issue were provided to another atiorney, Peter Goldstein, Esq., who was

involved in another case against the Venetian property, on I'ebruary 7, 2019, after
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the motion for protective order was filed with the Discovery Commissioner. (See
RAB at 6.) To Petitioners’ knowledge, this is the first time such an admission has
occurred.
At the March 13, 2019 bearing before the Discovery Commissioner, Sekera

did not advise the court that the information dgemecl protected was shared with
Mr, Goldstein on February 7, 2019 or that it had already all been filed as an exhibit
with the court in another proceeding by Mr., Goldstein. (See id. at VEN 186-200;
Petitioners’ Appendix, Appendix, Yol. 1, Tab 12, VEN 140-85 at VEN 141, In 15-
26, VEN 147, In 12-13, VEN 173.) When the issue of sharing these documents
was before the District Court at a hearing held on May 14, 2019, the following
exchange between Sekera’s counsel and the court occurred:

MR, GALLIHER: .What happened when I got my

redacted reports, I exchanged them with him (Attorney

Peter Goldsteir). He sent them to me -- and by the way,

there was no Protective Order in place. There was no

motion practice in place, despite what's being
represenied.

THE COURT: I was going to say because I do have a
counter motion for you --

MR. GALLIHER: Yeah. I know.

THE COURT: - to comply with the Court order and a
counter motion for sanctions related --

MR. GALLIHER: This was done right upfront. The
minute I got the information, I -- T exchanged it with
counsel. George Bochanis also got a set. He exchanged

VEN 724



aset. (Appendix, Vol. 2, Tab 15 at VEN 218, [n 2-13,
emphasis added.)

Accordingly, while Sekera counsel now admits prior incident reports were,
in fact, shared with Mr. Goldstein after the motion for protective order was filed
and pending before the Discovery Commissioner, no explanation has been given as
to why there was a complete failure by Sekera counsel to advise the court below as
counsei has here. More importantly, what was the purpose behind Sekera’s
sharing of the information provided? How did it advance any interests of Sekera in
her litigation against Petitioners? The District Judge below, after being advised by
Petitioners of the actions taken by Sekera counsel, éid not consider the conduct of
counsel after determining that the documents at issue are unworthy of any
protection whatsoever. {See id. at VEN 254, In [7-23.) In so doing, the judge
found that the persons identified in other incident reports have no pfivacj/ rights.

At the September 17, 2019 hearing on Petitioners’ motion for
reconsideration, the District Court judge opened the hearing by stating a belief that
some kind of protection was already i'n place. (See Petitioners’ Appendix, Vol, 3,
Tab 20 at VEN 4640, In 4-25; VEN 461, In 1-7.) Unfortunately, it was not. The

motion for reconsideration was not granted, and this petition followed.
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III.  Petitioners Demonstrated “Good Cause” for a Protective Order under
NRCP 26(c) and the District Court Failed to Consider NRCP 26(b)(1)
and Applicable Case Law When It Reversed the Discovery
Commissioner’s Report and Recommendation of April 4, 2019

Petitioners respectiully submit that they presented ample evidence that the
privacy rights of third parties identified in incident reports regarding other alleged
accidents are worthy of protection under NRCP 26(c) below. The District Court
overruled the Discovery Commissioner’s granting of a protective order, knowing
full well that Sekera had already shared the deemed protected information and that
she intends to continue doing so however she chooses, being unable to find any
law in support of such protection. However, there is sufficient law in support of
the protection recommended by the Discovery Commissioner.

In RKF Retail Holdings, LLC v. Tropicana Las Vegas, Inc., 2017 U.S, Dist.
LEXIS 104850 (D. Nev. July 6, 20 1_7) (*19-#22) (quoting In re Bard IVC Filters
Prods. Liab. Litig,, 317 FR.D. 562, 563 (D.Ariz 2016)), the court related the
following in regards to the application of Rule 26(b)(1) to such issues;

Relevancy alone is no longer sufficient—discovery
must also be proportional to the needs of the

case. The Advisory Committee Note makes clear,
however, that the amendment does not place the burden
of proving proportionality on the party seeking
discovery. The amendment "does not change the
existing responsibilities of the court and the parties to
consider proportionality, and the change does not place
on the party seeking discovery the burden of addressing

all proportionality considerations.” Rule 26, Advis.
Comm. Notes for 2015 Amends. Rather, "[t[he parties

9
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and the court have a collective responsibility to
consider the proportionality of all discovery and
consider it in resolving discovery disputes.” Bard, 317
F.R.D. at 564.

Generally, the party opposing discovery has the burden
~of showing that it is irrelevant, overly broad, or unduly
burdensome. Graham v. Casey's General Stores, 206
FR.D. 251, 253-4 (S.D.Ind. 2000); Fosbre v. Las Vegas
Sands Corp., 2016 U.S. Dist, LEXIS 1073, 2016 WL
54202, at *4 (D.Nev. Jan. 5, 2016); Izzo v. Wal-Mart
Stores, Inc., 2016 U.S. Dist. LEXIS 17701,.2016 WL
593532, at *Z (D. Nev. Feb, 11, 2016). When a request
is overly broad on its face or when relevancy is not
readily apparent, however, the party seeking
discovery has the burden to show the relevancy of the
request, Desert Valley Painting & Diywall, Inc. v.
United States, 2012 1.8, Dist. LEXIS 145771, 2012 WL
4792913, at *2 (D.Nev. Oct. 9, 2012) (citing Marook v.
State Farm Mut. Auto, Ins. Co. 259 F.R.DD. 388, 394-05
(N.D. Iowa 2009)). The 2015 amendments to Rule
26(b) have not changed these basic rules, although
they must now be applied with a greater degree of
analysis and emphasis on proportionality. {Emphasis
added.)

Petitioners argued below that the requested information is irrelevant, overly

broad and unduly burdensome — based in large patt on the privacy issues

presented. At that point, under Rule 26(b)(1), the burden then shifted and Sekera

had to demonstrate relevance and proportionality. Sekera did not do that below,

and has not attempted to do that here, She merely dismissed it as “irrelevant.”

(See RAB at 20.)
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Keep in mind that Sekera’s repeated use of “phonebook” to trivialize and
marginalize the privacy.rights of persons involved in other incidents in favor of her
alleged absolute right to obtain the information is not limited to this litigation, but
extends to her right to freely share it. Petitioners respectfully submit that Sekera is
wrong, and that the district judge abused her discretion by reversing the Discovery
Commissioner and ordering the production of unredacted information to be
disclosed to Sekera without recognizing any privacy rights or granting any
pratection.

IV. Nevada Favors the Protection of Private Information of Guests
Identified in Other Incident Reports under NRCP 26(c)

Sekera’s repeated use of “phonebook” to refer to the information at issue is
inappropriate. A phonebook provides a name, address and phone number;
however, it does not provide dates of birth, driver’s license information, social
security information, health history and medical examination information, nor does
it connect the name, address and phone information to a specific event to be freely
shared, without limitation,

Selcera asserts that Petitioners are mostly concerned with Sekera’s unfettered
interest in sharing the private information of Venetian guests. (See RAB at 15.)
That is an incorrect charactetization of the issue. Petitioners ate concerned with
protecting the privacy rights of Venetian guests involved in other incidents where

they have provided information pertaining to injury related events, examination of
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their physical condition, documertation of their medical history, etc. These guests
have a reasonable expectation of privacy, which rights have not been fairly
considered by the lower court.

Sekera asserts that there is no Nevada law protecting the information at
issue. (See RAB at 21.) That is not only unfounded, but is belied by many of the
cases Sekera relies upon in her Answer Brief,

First, in Eldorado Club, fav. v. Graff, 78 Nev. 507, 377 P.2d 174 (Nev.
1962), the Nevada Supreme Court held that the use of prior incident reports in slip
and fall cases such as this are inadmissible as evidence of constructive notice.?
Therefore, the relevance of the information sought is questionable, Second,
Schiatter v. Eighth Judicial Dist. Court In and For Clark County, 93 Nev. 189,
192, 561 P.2d 1342, 192-93 (1977), provides that discovery must be careftially
tailored to protect privacy interests while meeting the needs of the party requesting
the information. That is consistent with the balancing test required under
NRCP 26(b)(1).

Sekera suggests that Petitioners did not fairly represent fzzo v. Wal-Mart

Stores, Inc., 2016 U.S, Dist. LEXIS 12210; 2016 WL 409694 (D. Nev. February 2,

3See Lologo v. Wal-Mart Stores, Inc., U.S. Dist. LEXIS 100559 (D.Nev
July 29, 2016), the plaintifl (who slipped/fell at a Wal-Mart) sought to introduce
evidence of prior incidents. Defendant’s motion to exclude the evidence (citing
Eldorado Club, Inc., and FRE 402) was granted,

[2
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2016), to the Court in the petition. (See RAB at 23.) In [zzo, the plaintiff sought
prior incident reports in slip/fall litigation. The Court, based in part on the
defendant’s desire to protect the privacy interests of guests, determined that the
information previously produced to the plail'ltiff, which did not identify individuals
involved in prior incidents, was sufficient. Similarly, here, Sekera-already has the
information she secks. Petitioners argued below and again here that Venetian is
likewise unduly burdened by the prospect of having prior guests being contacted
not only by Sekera’s counsel but by untold others litigating unrelated matters
against Venetian. In fact, Plaintiff is how seeking unredacted subsequent incident
reports where she likewise plans fo contact witnesses and circulate information to
other counsel all in the name of NRCP 1.¢
Sekera also discredits Bible v. Rio Props., Inc., 246 FR.D. 614, 620-21.

{C.D. Cal. 2007), by suggesting the decision is based on the California
Constitution. While thal is referenced in thfa body of the decision, the decision is
based on a broader review of privacy under the Rule 26(b)(1) analysis:

Finally, defendant objects that responsive documents

invade third parties' privacy rights. In California, the

right to privacy is set forth in Article 1, Section I of the

California Constitution, as defendant cites (despite
claiming Nevada law applies). See Defendant's Supp.

* A Report and Recommendation granting Sekera’s motion to compe! unredacted
subsequent incident reports to Sekera has been issued by the Discovery
Commissionet and an objection will be filed once the Report and Recommendation

is filed,
13
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Memo. at 4:11-12, However, privacy is not an absolute
right, but a right subject to invasion depending upon
the circumstances, Heller v. Noreal Mut. Ins, Co., 8 Cal.
4th 30, 43-44, 32 Cal, Rptr. 2d 200, 207-08, 876 P.2d
999 (1994), cert. denied, 513 U.S. 1059, 115 8. Ct. 669,
130 L. Ed 24 602 (1994). Thus, "the privilege is
subject to balancing the needs of the litigation with
the sensitivity of the information/records sought.”
Davis v, Leal, 43 F. Supp. 24 1102, 1110 (E.D. Cal.
1999); see also Pioneer Elecs, v, Superior Court. 40 Cal,
4th 360, 371-75, 53 Cal. Rptr. 3d 513, 520-24,150 P.3d
198 (2007) [#*17] (balancing privacy rights of putative
class members with discovery rights of civil litigants),
Here, the rights of third parties can be adequately
protected by permitting defendant to redact the
guest's complaints and staff incident reports to
protect the guest’s name and personal information,
such as address, date of birth, telephone number, and
the tike. With the limitations set forth herein, the Coust
grants plaintiff's motion to compel, in part, and denies it,
in part. (/d at 620-21. Emphasis added.)

The Bible decision, theretore, is on point. It imposed the kind of balancing
test under FRCP 26(b)(1) that should have been utilized below under
NRCP 26(b)(1).

Sekera likewise dismisses Rowland v. Paris Las Vegas, 2015 1.8, Dist.
LEXIS 105513; 2015 WL 4742502 (S.D. Cal. Aug 11, 2015), as a “rogue
decision.” (See RAB at 22, note 7.) However, the holding in Rowland is
consistent with [zzo and Bible in its application of Nevada law on this issue. The
following language is directly on point in support of Petitioners:

Further, the Court finds that requiring disclosure of
the addresses and telephone numbers of prior hotel

14
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guests would violate the privacy rights of third
parties. “Federal courts ordinarily recognize a
constitutionally-based right of privacy that can be raised
in response to discovery requests.” Zuniga v. Western
Apartments, 2014 U.S.Dist. LEXTS 83135, at *8 (C.D,
Cal. Mar. 25, 2014) (citing A. Farber & Partners, Inc. v.
Garber, 234 F.RD. 186, 191 (C.D. Cal. 2006}). However,
this right is not absolute; rather, it is subject to a
balancing test. Stallworth v. Brollini, 288 F.R.D, 439,
444 (N.D. Cal, 2012). *When the constitutional right of
privacy is involved, ‘the party seeking discovery must
demonstrate a compelling need for discovery, and
that compelling need must be so strong as to outweigh
the privacy right when these two competing interests
are carefully balanced.”” Arsis v. Deere & Co., 276
FRD. 348, 352 (N.D, Cal. 2011) (quoting Wiegele v.
Fedex Ground Package Sys,, 2007 U.S. Dist. LEXIS
9444, at *2 (S.D. Cal, Feb. 8 2007)). “Compelled
discovery within the realm of the right of privacy
‘cannot be justified solely on the ground that it may
lead to relevant information.’” I Here, Plaintiff has
not addressed these privacy concerns, much less
demonstrated that her need for the information
outweighs the third party privacy interests. Therefore,
the Court will not require Defendant to produce
addresses or telephone numbers in response to
Interrogatory No. 5. Defendant is directed to file a
supplemental response to Interrogatory No. 3, as limited
by the Court. (See id, at *7-8. Emphasis added.)

Sekera further incorrectly suggests that the case of Shaw v. Experian Info.
Solutions, Inc., 306 FR.D. 293 (SD. Cal. March 18, 2015), cited by Petitioners,
does not support the petition before the Court. (See RAB at 23.) In so doing,
Sekera writes: “The Shaw Court actually requrired the defendants disclose the

‘names, addresses, and telephone number® of third-parties without a nrotective
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order on the same.” (See id.} To the conirary, the Shaw court held as follows: “the

plaintiffs met the defendant’s stated privacy concerns by stating that they would

accept the information in redacted form.” (Shaw, supra, at 299, emphasis

added.) In other words, the Shaw court ensured that the privacy rights of third
parties, such as those at issue here, were protected, something Sekera failed to
note,

Petitioners refer the court to Caballero v. Bodega Latina Corp,, 2017 U.S.
Dist. LEXIS 116869 (D. Nev. July 25, 2017). There, the plaintiff argued that her
real issue for a slip/fall on a foreign substance was not just that the foreign
substance was present, but that the floor was itself slippery and not appropriate for
its intended use. Therefore, plaintiff argued that Eldorado Club, Inc. did not apply
(as Sekera is arguing here). In Caballero, the court denied plaintiff’s motion to
compel the production of prior incidents, even in unredacted form, because she did
“not meet her threshold burden to show the discovery she seeks to obtain is
‘relevant to any party’s claim or defense” under Rule 26(b)(1); therefore, the court
did not even get to the proportionality part of the balancing test under the
rule. (See id. at ¥22-23.) Here, the district court found the information to be
relevant, but did not weigh the proportionality based on Plaintiff’s invented need

for the information to counter any potential comparative fault argument.

16

VEN 733



A review of some cases cited by Sekera is necessary., Sekera’s reference to
Wauchop v. Domino’s Pizza, Inc., 138 F.R.D. 539 (N.D. Ind. 1991), for example,
misses the mark. There, the defendant sought protection of certain information to
protect its own reputation, not because it desired to protect the privacy rights of
customers. Further, the Wauchop case did not involve the dissemination of
protected health information. Here, Petitioners desire to protect Venetian guests
from being contacted and harassed not only by Sekera, but by multiple others in
connection with some other incident, Petitioners are moving to protelct the valued
privacy of Venetian guests. That was not an issue in Wauchop. As it presently
stands, this privacy interést is neither valued nor protected by the District Court
below. Sekera has not presented any Nevada case law supporting such a result, nor
has Sekera cited any Nevada law supporting the propésition that NRCP 1 trumps
all arguments related to the protection of private information.

Sekera also cites to Khalilpour v. Cellco P'ship, 2010 U.S. Dist. LEXIS
43885* (N.D. Cal. April 1, 2010), which relates to a class action where
information was sought to identify the class members. This case actually supports
the pending petition. What Sekera failed to relay in citing to Khalifpour is that
there was already a protective order in place. Pursuant to this extant protective

order the information at issue was to be used strictly within the litigation.
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Accordingly, the Khalilpour court recognized a protectable privacy interest, (See
id. at *10-11.)

Sekera’s reference to Busse v. Motorola, Inc., 351111, App. 3d 67, 813
N.E.2d 1013 (2004), oddly does not even address the discovery issues at hand, but
instead considered a motion for summary judgment on 2 claim of privacy invasion
in a fort action. (See RAB at 22.) The Busse court held that “Private facts must be
alleged” by a plaintiff to meet the elements of the tort, noting: “Without private
facts, the other three elements of the tort need not be reached.” (See id. at 72, 813
MN.E.2d at 1017.) The instant matter does not involve any claim for invasion of
privacy or its needed elements. Here, the privacy issues involve the production of
the private information of individuals unaffiliated with the present litigation,
including personal events and health related information tied to each name with
contact information, which are by their very nature “private.”

The case of Keel v. Quality Medical System, Inc., 515 S0.2d 337 (Fla. Dist.
Ct. App. 1987), cited by Sekera, is likewise inapplicable. (See RAB at 22.) The
Keel decision (actually consisting of a single paragraph) relates to a restraining
order preventing a former employee from contacting customers of his former
employer. Ii has nothing to do with any issues presently before the court here.

The case of Brignola v. Home Props., I.P., 2013 U.S. Dist. LEXTS 60282

(E.D. Pa. April 25, 2013), cited by Sekera, relates to a motion to dismiss filed by
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the defendant in a cause of action related to debt collection. (See RAB at 22.) It
does not address a discovery issue at all and contains no analysis under Rule
26(b)(1).

Sekera’s reference to Mount Holly Gardens Citizens in Aetion, Ine. v. Twp.
of Mount Holly, 2013 U8, Dist, LEXIS 88239 (D.C. N.J. June 24, 2013), also
supports Petitioners’ position. (See RAB at 22.) While Sekera represents the case
to stand for the proposition that concerns about protecting the privacy of contact
information were “overblown”, Sekera fails to relay that there was already a
confidentiality order in place; therefore, the court recognized a protectable
interest. It should be further noted that the Mownt Holly case did not involve
sensitive private health information provided by guests involved in an incident
while visiting a business.

In Henderson v. JPMorgan Chase Bank, No, CV113428PSGPLAX, 2012
WL 12888829, at *4 (C.D. Cal. July 31, 2012}, also cited by Sekera, the
'L'nfomnation at issue related to employees, not private party guests, and did not
involve the dissemination of any private health information; therefore, it is not at
all helpful. (See RAB at 24.) Also, Sekera fails to note that in Henderson there
was already a working protective order in place regarding protection of personal
contact information to address privacy concerns. Further, the court there noted that

the plaintiff met the balancing test of Rule 26(b)(1) demonstrating a need for this

19

VEN 736



protected private information. (See id, af *16-17, citing Knoll v. dmerican Tel. &
Tel. Co, 176 F.3d 359, 365 (6th Cir 1999) (approving protective orders to protect
non-parties from “the harm and embarrassment potentially caused by
nonconfidential disclosure of their personnel files.”)’ Sekera has not done that
here.

Selcera’s reference to Tierno v. Rite Aid Corp., 2008 U.8. Dist. LEXIS
58748 (N.D. Cal. July 31, 2008}, is likewise misplaced. (See RAB at24.) In
citing to this case, Sekera again fails to advise the Court that there was already a
protective order in place “to ensure that information is not misused”. (See id. at
*8-9, citing Pioneer Electronics, Inc. v. Superior Court, 40 Cal 4% 360, 371 (2007)
[“privacy intrusion is minimized where safeguards that shield information from
disclosure are in place”].) Ne such safeguards were provided by the District Court
herein to protect against the misuse of private information.

In citing to Medrdle v. AT&T Mobility LLC, 2010 U.S., Dist. LEXIS 47099
*10 (N.D. Cal. April 16,2010}, Sekera once again falled to advise that the private
information at issue there was subject to a protective order “limited to Plaintiff and
his counsel in this case.” (See RAB at 24-25.) Again, no such order is in place

protecting the privacy rights of Venetian guests here.

The court in Knoll upheld the district court's issuance of & protective order
to protect the privacy of nonparfy personnel files sought by the plaintiff.
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The case of Puerto v. Superior Court, 158 Ca. App. 4% 1242, 70 Cal.Rptr.
3d 701 (2008), cited by Sekera, is also supportive of Petitioners’ position, (See
RAB at 25.) There, the California court acknowledged the privacy rights of
persons identified in disclosures, _stating that “the trial court was well within its
discretion in concluding that the witnesses had a reasonable expectation of privacy
in their addresses and phone numbers” and that the trial court was fiee to order
protection of the information at issue. (See Puerto at 1252, 1259, 70 Cal.Rptr.3d at
708, 714.)

In reality, Sekera has not cited to any case law supporting her position that
rights under NRCP 1 are superior to any privacy rights éf persons involved in other
incidents on Venetian property, Further, Sekera has failed entirely to establish
why she needs contact information of persons involved in other incidents at all —
other than fo rebut a comparative fault defense by Petitioners. Again, since
Petitioners deny there was any foreign substance on the floor at the time of
Sekera’s fall (something she insists is “important to note” at RAB 2), the other
incident reports would not be relevant at all to her stated purpose, as Petitioners are
not asserting Sekera should have seen something on the floor that did not exist.
Regardless, Sekera has not established relevance or proportionality for this

unredacted information under NRCP 26(b)(1), and most certainly has not justified
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her alleged right to share this private information to whomever she desires,
however and whenever she so desires.

Petitioners have demonstrated that the Nevada legislature has expressed an
interest in protecting the privacy rights of private parties, referencing NRS § 603A.
Further, Senate Bill 220 was recently signed into law, which relates to internet
privacy rights, generally prohibiting website and online setvices from selling of
personal data of users against a user’s will.® This, again, demonstrates a desire by
the Nevada legisiature to protect private contact information of individuals, such as
the information at issue in this writ proceeding. Most certainly, Sekera’s alleged
right o share personal data with anyone, anywhere, and in any way she desires is

wholly inconsistent with the growing trend to protect this information.

§ SB 220, effective October 1, 2019, grants consumers the right to direct operators
not to sell their covered information. The operator must honot the request only if
the operator can reasonably verify the authenticity of the request and the identity of
the consumer using commercially reasonable means. borrows the definition of
“covered information” from existing Nevada law. “Covered information” under SB
220 includes the following: (1) a first and last name; (2) a physical address which
includes the name of a street and the name of a city or town; (3) an e-mail address;
(4) a telephone number; (5) a social security number; (6) an identifier that allows a
specific person to be contacted; or (7) any other information concerning a person
collected from the person through the Internet website or online service of the
operator and maintained in combination with an identifier in a form that makes the
information personally identifiable. (NV 8B 220.)
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V.  Sekera’s References to Irrelevant and Misleading “TFacts” Should be
Wholly Disregarded

Sekera has introduced information which is not only irrelevant to the present
writ, but which has been used for the sole purpose of distracting the Court from the
issue at hand, and to unfairly malign both Petitioners and their counsel, suggesting
that Petitioners are unworthy of fair adjudication here. Petitioners will respond to
these allegations as briefly as possible.

A, Sekera’s references to other pending Venetian matters is
inappropriate

Sekera has provided the Court with a false assertion that Venetian is
somehow a bad actor because there were variances in incident reports produced in
other cases occurring in different areas of the property on different dates and under
different circumstances. {See RAB 10-11.) In so doing, Sckera has included a
copy of a motion filed by Peter Goldstein, Esq., on February 13, 2019. (See RAB
at 11.) Sekera failed to advise the Court that the motion filed by Mr, Goldstein,
attached as APP224-35, was denied. (See Petitioners’ Appendix, Vol. 4, Tab 23,
VEN 496-98.) In fact, as noted earlier, Sekera has not presented this Honorable

Court with one order supporting her contention that Petitioners have been in any

7 In attaching this motion, Sekera also failed to advise the Court that Mr. Goldstein
filed all 660 pages of documents provided to him by Sekera’s counsel on March
12, 2019, which were produced by Sekera counsel on February 7, 2019, after
Petitioners' motion for protective order was filed and pending. (See Petitioners
Appendix, Vol. 1, Tab 12, VEN 140-46.)
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way sanctioned or admonished by the court below for alleged discovery abuses.
Further, Sekera fails to note that in all other Venetian cases she has referenced,
there are protective orders in place protecting the same type of information at issue
here. This litigation is, in fact, the anomaly.

B.  Sekera’s reference to Gary Shulman's testimony is
inappropriate

For reasons Sekera cannot articulate or justify, she has dedicated space in
her Answering Brief to falsely assert that witness Gary Shulman was instructed “to
lie" by Venetian’s counsel during a meeting on June 28, 2018, (See RAB at 11.)
First, this allegation is untrue and is presently the subject of a motion before the
District Court. It is therefore improper to raise it in response to this petition.
Second, it has nothing to do with the privacy rights at issue before the Court. Ttis
disappointing that Sekera would make this outrageous claim and force Petitioners
to address it before this Honorable Court. However, Petitioners will do so out of
necessity.

Venetian’s counsel first met with Mr. Shulinan in his capacity as a Venetian
Table Games Supervisor on Venetian property on June 28, 2018. {See RAB
Appendix 1, APP032, deposition at 21:6-25; 22:1-5; 51:3-25; 52-33; 55:3-25; 56-

62.)* On June 29, 2018, Venetian’s counsel sent correspondence to Mr. Shulman

8 Mr. Shulman initially testified that his meeting with Venctian defense counsel
was November 28, 2018. (See RAB Appendix 1, APP033, deposition at 21:6-25.)
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confirming what Mr, Shulman related regarding his recollection of events during
the June 28, 2018 meeting; fo wit: that he had not identified a foreign substance on
the floor, among other things. (See id. APP041-42, deposition at 57:8-25; 58-61;
62:1-15.) Mr. Shulmen communicated with Venetian’s counsel on numerous
occasions following the June 28, 2018 meeting and never conveyed to defense
counsel or anyone affiliated with Venetian any understanding that he had been told
“to lie” in this litigation, (See id. APP042, deposition at 62:5-15.)

To Petitioners’ knowledge, the first time Mr. Shulman alleged that he was
told “to lie” by Venetian’s counsel (and thereafter harassed, intimidated and
terminated by Venetian for an alleged failure to comply) was in his private
conference with Sekera’s counsel one week preceding his April 17, 2019
deposition. (See deposition at APP040-42, deposition at 51:3-23; 52-61; 62: 1-15.)
The first time Mr. Shulman related his scandalous claim to anyone affiliated with
the Venetian was, by his own admisston, in the April 17, 2018 deposition. (See id,
APP041, deposition at 55:21-25; 56:1-12; 65:5-15.)

Indeed, Mr, Shulman had received the detailed correspondence of June 29,
2018 confirming defenge GOunSGI"S understanding of his tecoliection of events, and
despite multiple communications between June 28, 2018 and April 17, 2019, he

failed to relay any concerns or convey any assertions to Venetian ot its counsel

He later acknowledged that the meeting was, in fact, in June 2018. (/d. APP040,
deposition at 51:3-25; 52:1-25; 53:1-19.)
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regarding his claim that he was told “to lie”. (See id. at APP042, deposition at
59:3-25; 60:1-25; 61:1-25; 62:1-15.)

Mr. Shulman was suspended by Venetian on or about November 20, 2018
for threatening a female supervisor. (See Petitioners Appendix, Vol. 4, Tab 25,
VEN 510-12.) He was terminated on January 23, 2019. (See id.) On February 22,
2019, Mr. Shulman filed a complaint with the Nevada Equal Rights Commission
(“NERC”) asserting he was wrongfully terminated by Venetian. (See Petitioners
Appendix, Vol. 4, Tab 25, VEN 513-14.) Interestingly, thete is no mention in
Mr. Shulman’s NERC complaint of having been told “:o lie” by Venetian’s

counsel at any time, nor is there any reference to the subject litigation at all, (See

fd,)w

? Note further that the June 28, 2018 meeting occurred before Petitioners
identified any witnesses pursuant to NRCP 16.1 (in which Mr. Shulman was
named as a witness), approximately one month prior filing the Joint Case
Conference Repoit. (See Petitioners Appendix, Vol. 4, Tab 24, VEN 499-508.)

' Mz, Shulman testified in deposition that he had a steliar record at Venetian
prior to his meeting with Venetian defense counsel, but that shortly after his June
2018 meeting he was harassed at work and received nwltiple warnings leading to
his termination. (See RAB Appendix 1, APP033-34, deposition at 23:2-25; 24:1-
25;25:20-25; 26:1-25; 27:1-25. See also Petitioners Appendix, Vol. 4, Tab 25,
VEN 509.) Later in the deposition, Mr. Shulman recanted and said he had received
a series of warnings prior to his one and only meeting with Venetian’s counsel on
June 28, 2018 — therefore completely discrediting his earlier claim of harassment
and warnings oceutting only after the June 28, 2018 meeting. (See id. APP040,
deposition at 51:7-25; 52:1-25; 53:1-12.} Mr. Shulman ultimately blamed hig
termination on Venetian’s alleged failire to appropriately deal with his chronic
health issues and time he had taken off work under the Family and Medical Leave
Act, (See id., APP034, deposition at 28:1-22.) It should further be noted that Mr.,
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Sekera well knows that Mr. Shulman’s assertion that he was told “to lie” by
Venetian’s counsel is spurious. Mr, Shulman is a disgruntled former employee
who Sekera counsel met with privately to elicit arguably privileged information a
week prior to Mr, Shulman’s deposition without advising Venetian’s defense
counsel. This allegation has no place here.

It is very clear from a full and fair reading of the very deposition transcript
Sekera produced with her Answering Brief that there is no merit these allegations.
~ Yet, Sekera continues to use it as a weapon whenever possible in an effort to
distort the issues and discredit Petitioners. It is off topic and manipulative.
Petitioners have given it more attention that it deserves; however, salacious
allegations of'this nature sadly require a response, This assertion by Sekera should
be wholly disregarded as having nothing to do with protecting the privacy rights of
Venetian guests having absolutely no knowledge about Sekera’s incident.

C.  The District Court’s granting of leave to amend under
NRCP 15 to add a punitive damages claim is irrelevant

Sekera’s reference to having received leave to add a claim for punitive
damages has nothing to do with the issue of protecting the privacy rights of

individuals identified in other incident reports. The fact is that the District Court

Shulman’s suspension of November 20, 2018 occurred nearly five months prior to
his April 17, 2019 deposition and his termination of January 23, 2019, oceurred
more than two months before his deposition was noticed by Sekera counsel, (See
Petitioners Appendix, Vol. 4, Tab 26, VEN 515-17.)
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Jjudge granted leave under the low bar of NRCP 15, This amendment to the
Complaint was not before the District Court on the underlying discovery motion
and is irrelevant to the matter before this Honorable Coust on this Writ Petition,
To the extent Sekera introduces a new argument at any hearing on this Writ
Petition, claiming she needs information for her punitive damages claim, that
argument will not be well taken as the redacted incident reports already produced
in this ﬁma'tter provide any information Sekera may need regarding other incidents,

VI. CONCLUSION

This petition for relief relates directly to the privacy rights of guests
involved in other incidents reported by owners and innkeepers, to protect them
from the dissemination of personal information (i.e. incident facts, physical
condition, health history, etc.), attached to their names and contact information.
This is not “phonebook” information, as Sekera asserts. 1t is much more than that.
Selcera did nothing below to demonstrate her right to this information balanced
with the rights of non-employee guests involved in other incidents. Sekera did not
meet the required criteria of NRCP 26(b)(1) once Petitioners demonstrated the
“good cause” required under NRCP 26(c). The case law cited by both Petitioners
and Sekera support protecting the information at issue. The Discovery
Commissioner’s recommendation of producing the other incident reports in

redacted form with NRCP 26(c) protection by limiting the use of this information
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to the present case was consistent with Nevada law and the interests of protecting

individual privacy rights. Petilioners respectfully submit that the relief requested

should be granted not just for Venetian guests, but for all like situated persons

sharing personal information following an incident on the location of a Nevada

property owner.
DATED this 2 dsy of Oetobe, 2019.

ROYAL & MILESLLP

/mﬂﬂ

Mlcl oyef, Esfy. (SBN 4370)
Gre ile Esc (SBN 4336)
1522 W arm prmgs Rd.

Henderson, NV 89014
(702) 471-6777
Cousne! for Petitioners
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lmproper purpose. I further certify that this brief complies with all applicable
Nevada Rules of Appellate Procedure, in particular NRAP 28(e)(1), which requires
every assertion in the briefregarding matters in the record to be supported by a
reference to the page and volume number, i any, of the transcript or appendix
where the matter relied on is to be found. Tunderstand that I may be subject to
sanctions in the event that the accompanying brief is not in conformity with the
requirements of the Nevada Rules of Appellate Procedure.

Further affiant sayeth naught.

MI(WRO]{ ESQ
SUBSCRIBED AND SWORN to before

me by Michael A. Royal, Esq., on this
_&D day of October, 2019,

&
Mlﬂﬂv 2tk
NOTARY [PUBLIC in and for said
County and State

; HLEY SCKMITT
iy R
A GTTEOF AT

¥ Mo,
i aj Mynﬁ?mm Nov, %, 2010
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of the law firm of Royal & Miles

LLP, attorney’s for Petitioners, VENETIAN CASINO RESORT, LL.C and LAS

VEGAS SANDS, LLC, and that on the 7/25 day of October, 2019, T served true

and cotrect copy of the foregoing PETITIONERS’ REPLY BRIEF, by delivering

the same via the Court’s CM/ECF system which will send notification to the

following:

Keith E. Galliher, Jr., Esqg.

THE GALLIHER LAW FIRM
1850 E, Sahara Avenue, Suite 107
Las Vegas, NV 89014

Attorneys for Real Party in Interest

Honorable Kathleen Delaney
‘Highth Jud. District Court, Dept. 25
200 Lewis Avenue

Las Vegas, NV 89155

Respondent

An emploﬂ:e of Royal & Miles LLP
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