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JOYCE SEKERA, an individual,

Real Party in Interest
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Petitioners, VENETIAN CASINO RESORT, LLC and LAS VEGAS SANDS,

LLC, by and through their counsel of record, Royal & Miles LLP, hereby submit is

Appendix in compliance with Nevada Rule of Appellate Procedure 30.

INDEX/TABLE OF CONTENTS

Tab Document/Exhibit Description Bate Vol
Number
I | Complaint (filed April 14, 2018), Case A772761 VEN 001 1
004
2 | Venetian Security Narrative Report, No. VEN 005- 1
1611V-0680 006
3 | Acknowledgment of First Aid Assistance & Advice | VEN 007 1
to Seek Medical Care, No. 1611V-0680
4 | Venetian Security Scene Photos VEN 008- |
014
5 | Transcript of Joyce Sekera Deposition VEN 015- 1
(taken March 14, 2019) 032
6 | First Amended Complaint (filed June 28, 2019) VEN 038- !
41
7 | Plaintiff’s Request for Production of Documents and | VEN 042- [
Materials to Defendant (served August 16, 2018) 049
8 | Fifth Supplement to Defendants’ 16.1 List of VEN 050- 1
Witnesses and Production of Documents For Early 053
Case Conference (served January 4, 2019)
9 | Defendants’ Motion for Protective Order VEN 054- 1
(filed February 1, 2019) 083
10 | Declaration of Peter Goldstein, Esq. VEN 084- 1
(Dated February 13, 2019) 085
11 | Defendants’ Reply to Plaintiff’s Opposition to VEN 086- |
Motion for Protective Order (filed March 3, 2019) 139
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- Tab Document/Exhibit Description Bate | Vol.
' ' Number '
12 | Sekera’s Reply to Defendant Venetian Casino Resort, | VEN 140- 1
LLC’s Opposition to Sekera’s Motion for 185
Terminating Sanctions, in the matter of Smith v.
Venetian, case no. A-17-753362-C
(filed March 12, 2019)
13 | Recorder’s Transcript of Hearing [On] Defendant’s VEN 186- 1
Motion for Protective Order (March 13, 2019) 200
14 | Discovery Commissioner’s Report and VEN 201- 1
Recommendation (filed April 4, 2019) 206
15 | Transcript of Hearing on Objection to Discovery VEN 207- 2
Commissioner’s Report (May 14, 2019) 266
16 | Order (filed July 31, 2019) VEN 267- 2
270
17 | Motion for Leave to File Motion for Reconsideration | VEN 271- 2
on Order Reversing Discovery Commissioner’s 488
Report and Recommendation and Motion to Stay
Order Until Hearing On Reconsideration or,
Alternatively, Motion to Stay All Proceedings
Pending Application for Writ of Mandamus On
Order Shortening Time (filed August 12, 2019)
18 | Findings of Fact, Conclusions of Law and Order VEN 449- 2
Granting Petitioners’ Motion for Partial Summary 452
Judgment on Mode of Operation Theory of Liability
(filed July 23, 2019)
19 | Order Granting in Part and Denying in Part Sekera’s | VEN 453- 2
Motion to Extend Discovery Deadlines and Continue | 455
Trial (Second Request) on Order Shortening Time
(filed August 28, 2019)
20 | Transcript of Hearing on Motion for Leave to File VEN 456- 3
Motion for Reconsideration (September 17, 2019) 483
21 | Court Minutes, Discovery Commissioner VEN 484- 3
{September 18, 2019) 485
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| Tab | Document/Exhibit Description Bate Yol.
| . Number

22 | Privacy Policy, The Venetian Resort Las Vegas (July | VEN 486- 3
7,2019), https://www.venetian.com/policy.html 495

23 | Order Regarding Plaintiff’s Motion for Terminating | VEN 496- 4
Sanctions for Willful Suppression of Evidence 498
Pursuant to Rule 37; and Defendant’s Related
Motion(s) to Strike

24 | Defendants’ Initial 16.1 List of Witnesses and VEN 499- 4
Production of Documents for Early Case Conference | 508
(July 6, 2018)

25 | Documents Related to Termination of Gary Shulman | VEN 509- 4

514

26 | Notice of Taking Deposition (Gary Shulman) (April | VEN 515- 4
1,2019) 517

27 | Appendix to Petitioners’ Emergency Petition for Writ | VEN 518 - 5
of Mandamus and/or Writ of Prohibition Under 532
NRAP Rules 21(a)(6) and Emergency Motion
Staying Execution, Volume 1, 2 & 3, filed September
27,2019

28 | Appendix to Petitioners’ Reply Brief, Volume 4, VEN 533 - 5
filed October 28, 2019 537

29 | Petitioners’ Emergency Petition for Writ of VEN 538 - 5
Mandamus and/or Writ of Prohibition Under NRAP | 606
Rules 21(a)(6) and 27(e), filed September 27, 2019

30 | Emergency Motion Under NRAP 8 Staying VEN 607 - 5
Execution of Order Directing Petitioners to Disclose | 625
Private, Protected Information of Guests Not
Involved in Underlying Lawsuit, filed September 27,
2019

31 | Order Directing Answer and Imposing Temporary VEN 626 - 5
Stay, filed October 1, 2019 627

32 | Joyce Sekera’s Motion for Extending Briefing, filed | VEN 628 - 5
October 8, 2019 . 631
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33 | Joyce Sekera’s Opposition to Appellants’ Emergency | VEN 632 - 5
Motion for Stay Under NRAP 27(e), filed October 8, | 648
2019

34 | Joyce Sekera’s Answering Brief, filed October 11, VEN 649 - 5
2019 701

35 | Reply to Joyce Sekera’s Opposition to Petitioners’ VEN 702 - 5
Emergency Under NRAP 27(e), filed October 15, 710
2019

36 | Order Granting Stay, filed October 17, 2019 VEN711- | 5

712
37 | Petitioners’ Reply Brief, filed October 28, 2019 VEN 713 - 5
749

38 | Defendants’ Motion for Protective Order as to VEN 750 - 6
Plaintiff’s Request for Production of Incident 936
Reports from May 1999 to Present, Motion to
Compel Information and Documents of Prior
Incident Reports Provided to Plaintiff Expert Thomas
Jennings and Identified in His May 30, 2019 Rebuttal
Report and for Leave to Retake the Jennings
Deposition to Address the 196 Prior Claims
Referenced in His Report at Plaintiff’s Expense, filed
August 5, 2019

39 | Notice of Hearing on Defendants’ Motion for VEN 937 6

Protective Order as to Plaintiff’s Request for
Production of Incident Reports from May 1999 to
Present, Motion to Compel Information and
Documents of Prior Incident Reports Provided to
Plaintiff Expert Thomas Jennings and Identified in
His May 30, 2019 Rebuttal Report and for Leave to
Retake the Jennings Deposition to Address the 196
Prior Claims Referenced in His Report at Plaintiff’s
Expense, filed August 5, 2019
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Tab | Document/Exhibit Description Bate Yol.
- Number
40 | Plaintiff’s Motion to Compel Testimony and VEN 938 - 6
Documents, filed August 5, 2019 988
989-1005 7
41 | Notice of Hearing on Plaintiff’s Motion to Compel VEN 1006 7
Testimony and Documents, filed August 5, 2019
42 | Opposition to Plaintiff’s Motion to Compel VEN 1007 7
Testimony and Documents and Countermotion to - 1228
Strike False Accusations Levied by Plaintiff in “I. 1229 g
Introduction” and “Legal Argument” Section “IIL.D.” 1476 i
With Appropriate Sanctions, filed August 14, 2019
1477 - 9
1486
43 | Plaintiff’s Opposition to Defendants’ Motion for a VEN 1487 9
Protective Order and Opposition to Defendants’ - 1719
Motion to Compel, filed August 30, 2019
44 | Reply to Plaintiff’s Opposition to Defendants’ VEN 1720 10
Motion for a Protective Order and Reply to - 1896
Plaintiff’s Opposition to Defendants’ Motion to
Compel, filed September 10, 2019
45 | Reply to Plaintiff’s Opposition to Defendants’ VEN 1897 10
Countermotion to Strike False Accusations Levied by | - 1917
Plaintiff in “I. Introduction” and “Legal Argument”
Section “II1.D.” With Appropriate Sanctions and
Opposition to Plaintiff’s Countermotion for Rule 11
Sanctions, filed September 11, 2019
46 | Plaintiff’s Reply in Support of Countermotion for VEN 1918 10
Rule 11 Sanctions, filed September 12, 2019 - 1921
47 | Hearing Transcript of Proceedings re: All Pending VEN 1922 10
Motions, dated September 18, 2019 - 1964
48 | Discovery Commissioner’s Report and VEN 1965 11
Recommendation, filed December 2, 2019 - 1975
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49 | Defendants’ Limited Objection to Discovery VEN 1976 11
Commissioner’s Report and Recommendation dated | - 2204
December 2, 2019, filed December 16, 2019 2205 - 12
2222
50 | Plaintiff’s Objection to Discovery Commissioner’s VEN 2223 12
Report and Recommendation dated December 2, - 2391
2019, filed December 16, 2019
51 | Defendants’ Opposition to Plaintiff’s Objection to VEN 2392 12
Discovery Commissioner’s Report and - 2444
Recommendation dated December 2, 2019, filed
December 23, 2019 2445 - 13
’ 2595
52 | Plaintiff’s Response to Defendant’s Limited VEN 2596 13
Objection to Discovery Commissioner’s Report and | - 2602
Recommendation dated December 2, 2019, filed
December 23, 2019
53 | Order for Hearing, filed January 2, 2020 VEN 2603 13
- 2615
54 | Court Minutes re: Objection to Discovery VEN 2616 13
Commissioner’s Report, January 21, 2020
55 | Hearing Transcript re: Objection to Discovery VEN 2617 13
Commissioner’s Report, January 21, 2020 - 2660
56 | Order on Objection to Discovery Commissioner’s VEN 2661 13
Report, filed March 13, 2020 - 2664
/i
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The Appendix shall be contained in 13 separate volumes in accordance with
NRAP 30(c)(3) (2013), each volume containing no more than 250 pages.

DATED this Z E ) day of March, 2020.

ROYAL & MILES LLP

.l

h zyA.JRow, Lsq. (SBN 4370)
Gre A, Miles, Esq. (SBN 4336)
1522 W. Warm Springs Rd.
Henderson, NV 89014
(702) 471-6777
Counsel for Petitioners
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of the law firm of Royal & Miles LLP,
attorney's for Petitioners, VENETIAN CASINO RESORT, LLC and LAS VEGAS
SANDS, LLC, and that on the ]_’7 day of March, 2020, I served true and correct
copy of the foregoing APPENDIX TO PETITIONERS' EMERGENCY PETITION
FOR WRIT OF MANDAMUS AND/OR WRIT OF PROHIBITION UNDER NRAP
RULES 21(a)(6) AND 27(e) AND ALTERNATIVE EMERGENCY MOTION TO
STAY UNDER NRAP RULES 8 AND 27(e) Volume 6 (Exhibits 38-40), by
electronically filed with the Clerk of the Court by using ECF service which will
provide copies to all counsel of record registered to the receive CM/ECF

notification and by delivering the same via U.S. Mail addressed to the following:

Keith E. Galliher, Ir., Esq. Honorable Kathleen Delaney
THE GALLIHER LAW FIRM Eighth Jud. District Court, Dept. 25
1850 E. Sahara Avenue, Suite 107 200 Lewis Avenue
Las Vegas, NV 89014 Las Vegas, NV 89155
and Respondent

Sean K. Claggeit, Esq.

William T. Sykes, Esq.

Geordan G. Logan, Esq.
CLAGGETT & SYKES LAW FIRM
4101 Meadows Lane, Suite 100

Las Vegas, NV 89107

Attorneys for Real Party in Interest

An emtf)loyee&ﬁf Royal & Miles LLP
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Electronically Filed
8/5/2019 2:03 PM
Steven D. Grierson

CLERK OF THE COU
MPOR W gﬁm@

Michael A. Royal, Eaq.

Nevada Bar No. 4370

Gregory A. Miles, Esq,

Nevada Bar No. 4336

ROYAL & MILES LLP

1522 West Warm Springs Road
Henderson Nevada 89014

Tel:  (702)471-6777

Fax: (7023 331-6777

Email: mroyali@rovalmileslaw,.com
Attorneys for Defendants :
VENETIAN CASINO RESORT, LLC and
LAS VEGAS SANDS, LLC

DISTRICT COURT

CLARK COUNTY, NEVADA

JOYCE SEKERA, an Individual; CASENO.: A-18-772761-C
DEPT. NO.: XXV
Plaintiff,

Y.

VENETIAN CASINO RESORT, LLC, d/b/a
THE VENETIAN LAS VEGAS, & Nevada Before the Discovery Commissioner
Limited Liability Company; LAS VEGAS
SANDS, LLC d/b/a THE VENETIAN LAS
VEGAS, a Nevada Limited Liability Company;
YET UNKNOWN EMPLOYEE; DOES I
through X, inclusive,

Hearing Requested

Defencants,

DEFENDANTS' MOTION FOR PROTECTIVE ORDER AS TO PLAINTIFE'S REQUEST
FOR PRODUCTION OF INCIDENT REPORTS FROM MAY 1999 TO PRESENT,
MOTION TO COMPEL INFORMATION AND DOCUMENTS OF PRIOR INCIDENT
REPORTS PROVIDED TO PLAINTIFF EXPERT THOMAS JENNINGS AND
IDENTIFIED IN HIS MAY 30, 2019 REBUTTAL REPORT AND FOR LEAVE TQ
RETAKE THY JENNINGS DEPOSITION TO ADDRESS THE 196 PRIOR CLAIMS
REFERENCED IN HIS REPORT AT PLAINTIFF’S EXPENSE

COMES NOW, Defendants, VENETIAN CASINO RESORT, LLC, and LAS VEGAS
SANDS, LLC (collectively referenced herein as Venetian), by and through their counsel, ROYAL &

MIILES LLP, and hereby file this OPPOSITION TO PLAINTIFF'S MOTION TO COMPEL

R\Mastor Caso Polder\3837 1 3\Rlewfingsh t Pratevtive Order (Prior Inidents) - Compel Senrdngs Doca.wpd

Case Number A-18-772781-C

VEN 750

Docket 80816 Document 2020-10447
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TESTIMONY AND DOCUMENTS AND COUNTERMOTION FOR PROTECTIVE ORDER AS
TO PLAINTIFF'S REQUEST FOR PRODUCTION OF INCIDENT REPORTS FROM MAY 1999
TO PRESENT, MOTION TO COMPEL INFORMATION AND DOCUMENTS OF PRIOR
INCIDENT REPORTS PROVIDED TO PLAINTIFF EXPERT THOMAS JENNINGS AND
IDENTIFIED IN HIS MAY 30, 2019 REBUTTAL REPORT AND FOR LEAVE TO RETAKE THFE
JENNINGS DEPOSITION TO ADDRESS THE 196 PRIOR CLAIMS REFERENCED IN HIS
REPORT AT PLAINTIFE’S EXPENSE.

This Motion is based on the pleadings and papers on file, the memorandum of points and
authorities contained herein, the affidavit of counsel, the attached exhibits and any argument permitted
by this Court at the time set for hearing,

DATED this 5 day of August, 2019,

ROYAL & MILES LLP

" /Mj@/

Eiaem ya E q (SBN: 4370)

0ry A/ Esq {(SBN; 4336}
2W Warm Springs Rd.
Henderson, NV §9014
Atiorney for Defendonts
VENETIAN CASINO RESORT, LLC and
LAS VEGAS SANDS, LLC

DECLARATION OF MICHAEL A. ROYAL, ESQ,

STATE OF NEVADA )
COUNTY OF CLARK ; SS'

MICHAEL A. ROYAL, BESQ., being first duly sworn, under oath deposes and states:

L. T'am an attorney duly licensed to practice law in the State of Nevada and I am counsel

for Defendants Venetian in connection with the above-captioned matter. I have personal knowledge

of the following facts and if called upon could competently testify to such facts,

Rilbvaster Casu Luldor\3837 L8\Ploadings\| Mrovective Order (Prior Encidenis) - Campal .lannlngs'ng.ﬁpd
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2, This action arises out of an alleged incident involving an interior common area of the
Venetian on November 4, 2016, when Plaintiff slipped and fell on a dry marble floor,

3. Plaintiff worked as akiosk employee for Brand Vegas which requited her fo come upon
the Venetian property daily to patk and then walk to her work station in the Grand Canal Shops.
Plaintiff has presented testimony in this matter that she worked thousands of hours in and around the
Venetian property from December 28, 2015 to November 4, 2016, and walked the sub ject area
hundreds of times without ever seeing a spill on the floor, without ever having come upon a scene
where someone had fallen, or even heard of such an event occurring prior to the subject incident,

4, Ofthe eleven (11) people identified as present at the scene from the fall until Plaing £
departed, ten (10) have testified they either did not see a foreign substance on the fleor, or cannot
confirm the same (including Plaintiff). The only person to testify otherwise is former/disgruntled
employee Gary Shulman, whese testimony is not temotely credible. Regardless, Plaintiff claims she
fell due to a foreign substance (believed to be water) on the floor. Defendants dispute that claim.

5, On August 18,2018, Plaintiff sent her first requests for production to Defendant, which
included the following;

PRODUCTION REQUEST NO. 7: True and correct copies of amy and all ¢laim forms,

legal actions, civil complaints, statements, security repotts, computer generated lists,

Investigative documents or other memoranda which have, ag it subject matter, slip and

fall cases occurring on marble floors within the subject VENETIAN CASINO

RESORT within three years prior lo the incident described in Plaintiffs Complaint, to

the present,

{See Exhibit A, Plaz’nfiﬁ” s Request for Production of Documents and Materials to Defendant (August
16, 2018) at 3, Request No. 7.)

6. Defendants responded by providing three (3) years of redacted prior incident reports,
totaling sixty-four (64), while objecting to producing post incident reports,

7. Defendants filed a motion for protective order related to the prior incident reports on
February 1, 2019 related to the sixty-four (64) redacted prior incident reports. The Discovery

R:tMrster Case Poiden3837 18\ Pleadisgst] Profeciive Crder (Prior [ncidents) - Cmngnllenninuu'b&‘ﬁpd
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Commissionet agreed that the prior incident reports were to remain in redacted form and that they were
to be protected pursuant to NRCP 26(c).

8. On March 12, 2019, one day before the March 13, 2019 hearing on Defendants’ motion
for protective order on the prior incident reports, Peter Goldstein, Esq., counsel for the Plaintiffin the
matter of Smith v. Venetian Casino Resors, LLC ((A-17-753362-C), filed with the court a copy of all
sixty-four (64) prior incident reports Venetian had produced to Mr. Galliher in this litigation,
(See Bxhibit B, Plainiiff"s Reply to Defendant Venetian Casino Resori, LLC’s Opposition to Plaintiff's
Motion for Terminating Sanctions, Monetary Sanctions for Willful Suppression of Evidence Pursuant
to NRCP Rule 37, filed March 12, 2019 (without exhibits),) Thus, when the Discovery Commissioner
ordered the prior incident reports protected under NRCP 26(c), unbeknownst to either Defendants or
the Court, the damage had alrcady been done. (See Exhibit C, Transcript of Hearing Before Discovery
Commissioner, dated 03.13.19, at 7, In 13-21.)

9, Plaintiff filed an objection to the DCRR regarding the redacted prior incident reports
which was heard on May 14, 2019, in which the District Judge reversed the DCRR and ordered
production of unredacted reports by Defendants. The order was entered on July 31, 2019, Defendants
are preparing to file a motion for reconsideration.

10.  OnNovember 7, 2018, Plainiiff served a second request for production requesting the
following:

PRODUCTION REQUEST NO. 11: Any and all reports, notes, charts, plats, drawings,

videography or photographs of any slip resistance testing of any marble flooring

performed at The Venetian Las Vegas and/or The Palazzo Las Vegas within the past

three years,

(See Exhibit D, Plaintiff’s Second Reguest for Production uf Documents and Materials to Defendant
(November 7, 2018) at 2, Request No. 11.)
11,  On March 15, 20].9, Plaintiff served & third request for production requesting the

following:

Rabfasier Case Fokler:3837 | BtPlendings\] Protuetive Order (Prior Inclesia} - Compel Jcmmlgs'[}zfj‘s.i\"pd
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REQUEST NO. 12: Any and all documents, reports, emails, cotrespondence, test
results, including expert reports generated by Plaintiffs and/or The Venetian Casino
Resort, LLC, d/b/a The Venetian Las Vegas with respect to the coefficient of friction,
wel and dry, of the marble floors located on the ground floor and Bouchon restaurant
floor of The Venetian Casino Resort, LLC, d/b/a The Venetian Las Vegas from three
years before the fall, November 4, 2013, to the present.

REQUEST NO. 13: Any and all documents invoices, work orders or communications
with respect to the purchase and/or epplication of any coating placed on the marble
floors located on the ground floor and Bouchoen restaurant floor of the Venetian Casino

Resort, LLC, d/b/a The Venetian Las Vegas from three years before the fall, November
4, 2013, to the present.

REQUEST NO. 14; Any and all incident/security reports regarding injury falls on the

marble floors located at the Venetian Casino Resort, [LC, d/b/a The Venetian Lag

Vegas, from three years before the fall, November 4, 2013, to the present,
(See Exhibit B, Plaintiff’s Third Request for Production of Documents and Materials to Defendant
(March 15,2019) at 2.)

Defendants objected {o these requests insofar as they sought evidence of post incident reports
of falls, that the subject incident did not oceur on the 10™ floor of the property or within the Bouchon
restaurant, that it requived Defendants to produce matters related to experts that are privileged in

nature, and referred Plaintiff to prior incident reports previousty produced.

12, OnMay 31, 2019, Plaintiff scrved her sixth request for production with the following

requests:

REQUEST NO. 23: True and correct copies of any and all reports, documents,
memoranda, or other information describing or referring to slip testing performed on
the marble floors at the Venetian Hoiel and Casino by any Plaintiff, or the Venetian,
from January 1, 2000 to date.

REQUEST NO. 24: Any and all communications, including correspondence, emails,
internal communication, or other memoranda which tefers to the safety of marble floors
located within the Venetian Hotel and Casino from January 1, 2000 to date.

REQUEST NO. 25; Any and all transcripts, minutes, notes, emails, or correspondence
which has as a subject matter, any meetings held by and between Venetian personnel,

including management personnel, where the subject of the safety of the marble floors
at the Venetian was discussed and evaluated from January 1, 2000 to date,

RiMaster Case Fokier83718Weadlngat | Protective Ordar (Prior licidents) « Comnpel JennEngs'.DoSs.v'vpd
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REQUEST NO, 26: Any and all correspondence, emails, memoranda, internal office
cortespondence, or other documents directed to the Venetian from a Contractor,
Subcontractor, Flooring Expert, or similar entity which discusses or refers to the safety
of marble floots located within the Venetian Hotel and Casino from January 1, 2000
to date. '

REQUEST NO. 29: Any and all complaints submitted by guests or other individuals
regarding safety of the marble floors,

REQUEST NO. 30: Any and all quotes and estimates and cotrespondence regarding
quotes and estimates relating to the modification of the marble floors to increase their
slip resistance,

(See Exhibit F, Plaintiff’s Sixth Request for Production of Documents and Materials to Defendant
(May 31,2019 at2-3)

13, OnlJune 20,2019, Plaintiff served Plaintiff’s First Set of Interrogatories to Defendants
with the following request:

INTERROGATORY NO. 1: Please identify by Plaintiffs name, case number and date

of filing all complaints filed against the Venetian Casino Resort, LLC d/b/a The

Venetian Lag Vegas and/or Las Vegas Sands, LLC d/b/a The Venetian Las Vegas in the

Clark County District Court for any and all slip and fall and/or trip and fall incidents

occurring on marble flooring anywhere within The Venetian Casino Resort, LCC d/b/a

The Venstian Las Vegas and/or Las Vegas Sands, LI.C d/b/a The Venetian Las Vegus
from January 1, 2000 to the present.

(See Txhibit G, Plaintiff’s First Set of Interrogatovies to Defendants, served June 20, 2019)
14, On July 17, 2019, Plaintiff served Plaintif’s Ninth Request for Production of
Documents and Materials to Defendant with the following request:
REQUEST NO. 35: True and correct copies of any and all claim forms, legal actions,
civil complaints, statements, security reports, computer generated lists, investigative
documents or other memoranda which have, as its subject matter, slip and fall cases

occurring on mnarble floors within the subject VENETIAN CASINO RESORT from the
May 3, 1999 to the present.

(See Exhibit H, Plaintiff's Ninth Request for Production of Documents and Materials to Defendant,
served July 17,2019, at 2.)

15, On July 19, 2019, Plaintiff served Plaintif’s Tenth Request for Production of
Documents and Materials to Defendant with the following request;

Rebaster Case Valder3R37 1BV leadiugst | Protective Owder (Pricr lucideits) - Comapel Jeﬂnlﬂgsbté.ﬁpd
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REQUEST NO. 36: True and correct copies of any and all entties and information

contained in the Venetian's Alliance System regarding injury falls on marble flooring

within the Venetian Las Vegas from Januvary 1, 2000 to present,
(See Exhibit 1, Plaintiff’s Tenth Request for Production of Documents and Materials to Defendant,
served July 19, 2019, at 2.)

16.  On July 22, 2019, Plaintiff served Plantif’s Second Set of Interrogatories to
Defendants which reads as follows:

INTERROGATORY NO. 2: Please identify names, adéresses and phone numbers of any and

all individuals designated as safety engineers who perform(ed) accident checks at the Venetian

from the year 2000 to the present.
(See Exhibil T, Plaintiff's Second Set of Interrogatories to Defendanis, served July 22, 2019, at 2.)

17 On July 29, 2019, Plaintiff served Plaintiff’s Eleventh Request for Production of
Documents ard Materials to Defendant with the following request.

REQUEST NO. 37: Any and all quotes, estimates, correspondence, emails,

memorandums, minutes, file notes and/or other documentation related to Venetian's

decigion to remove and replace the carpet with marble flooring and Venetian's removal

and replacement of carpet with marble flooring as referenced by Christina Tonemah

in her deposition. (25: 9-26: 26; 1-6)
(See Exhibit K, Plaintiff"s Eleventh Request for Production of Documents and Materials to Defendant,
served July 29,2019, at 2.)

18, OnJuly 30,2019, Plaintiff served notice of an NRCP 30(b)(6) deposition under NRCP
45 issuance of a subpoena with eighteen (18) topics, most of which include previously requested
information related to prior/subsequent incidents, customer reports/complaints, technological
infrastructure management, intraoffice communcations, ete., from opering of the Venetian to the
present (spanning twenty (20) years). (See Exhibit L, Seven Day Notice of Intent to Serve Subpoena
Pursuant to NRCP 43(a)(4)(4), served July 30, 2019.) T spoke with Mr, Galliher about this subpoena

during an EDCR 2.34 conference on August 1, 2019 and he advised that it is being vacated; however,

he intends to renotice the deposition at a later time to address these same issues.

Rimiasier Case Pokder\3837 18 leadings\ | Protective Order (Prioe [neidants) - Coingel Jenﬂlngs'bo?s.ﬁml
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19, Defendants object to the above discovery generally (among other things) as vague,
anibiguous, overly broad in scope, unduly burdensome, they infringe upon attomey/client privilege and
work product privilege (Z.e. sceking information related to use of outside consultants and experts not
identified pursuant to NRCP 16.1), and that they do not meet the relevancy and proportionality
requirernents of NRCP 26(b)(1). This is a simple negligence action arising from a temporary transitory
condition where, after deposing all known persons who were at the scene from the time of its
occutrence until Plaintiff’s departure, the credible objective evidence supperts Defendants” contention
that Plaintiff"s fall was not caused by a foreign substance,

20, Defendants meve this Honorable Court for a protective order to address the vast scope
of Plaintiff’s discovery. The incident ocewrred in the Grand Lux rotunda area of the property; yet,
Plaintift'is seeking information about removal of carpeting in the casino, prior incidents occurting in
areas far from the Grand Lux rotunda - even on other floors of the property where Plaintiffhas, to our
knowledge, never been. Plaintiff is demanding discovery that would take Defendants months to
produce, which evidence is not relevant to whether there was a foreign substance on the floor causing
Plaintiffs fall.

21, OnlJuly 23, 2019, the District Court entered an order granting Defendants’ motion for
partial summary judgment related to the mode of operation theory of liability. (See Exhibit M,
Findings of Fact, Conclusions of Law and Ovder Granting Defendants’ Motion for Partial Sunumary
Judgment on Mode of Operation Theory of Liability, filed July 23, 2019,) Therefore, Plaintiff must
demonstrate notice through traditional means. .

22, Plaintiff was granted leave to file an amended Complaint to include a claim for punitive
damages on June 27, 2019. Defendant has since filed a motion to dismiss, which is presentty pending.
However, Mr. Galliher advised during our EDCR 2.34 conference held on August 1, 2019 that he

beligves the punitive damages claim alone opens the door for him to have unfettered discovery access
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in this matter, including a demand for twenty (20) years worth of records. Mr, Galliher fisther advised
that he is in the process if “mining” information from Venetian to use not only in this case but in other
future cases. Mr. Galliher has previously shared information obtained in this matter with at least three
different attorneys handling three different presently liﬁgated matters against Venetian, It is an
ongoing coliaboration effort. (See e.g., Exhibit L, Topic 7, where Plaintiff identifies the following
cases with whom her counsel is sharing information: Smith v. Venetian '(A—17-753362-C), Cohen v,
Venetian (A-17-761036-C) and Boucher v Venetian (A-18-773651-C).) Accordingly, it appears that
Mr. Galliber is playing long here, seeking discovery that does not directly relate to his client’s present
claims, butis attempting to “mire ” whatever information he can for whatever purpose he has in mind.
This raises concerns about relevance and proportionality under NRCP 26{b)(1). If Plaintiff feels
entitled to “mine” information through the discovery process, she should first be required to make an
offer of proof to establish why this information is relevant to prove that Defendants had actual or
constructive notice of a tempetary transient condition allegedly causing her to fall on November 4,
2019.

23, Plaintift’s experts Tom Jennings and John Baker have both been deposed. Both have
reviewed the surveillance footage depicting the subjectincident. Both acknowledge that the video does
not provide direct evidence of a foreign substance on the floor,

24.  During a May 28, 2019 hearing regarding Plaintiff’s motion for leave to amend the
Compiaint to add a claim for punitive damages, Plaintiff’s counsel incorrectly represented (o the
District Court that he bad evidence that expert David Elliott, PE, had provided deposition testimony
about ten (10) years ago in the matter of Farina v. Desert Palace, Inc., case no. A542232, in which he
made recommendations to Venetian to change its marble flooring to improve guest sufety which
warning was allegedly ignored. Mr. Galliher referred to this testimony during the May 28, 2019

hearing as a “smokin n'
g g
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25. A transeript of the David Elliott deposition was obtained subsequent to the May 28,
2019 hearing. (Exhibit N, Transcript of David Elliott (taken February 13, 2009}, in Faring v, Desert

Palace, Inc,, caseno. A542232, attached hereto.) In that deposition testimony from February 13, 2009,

Mr. Elliott testified as follows: You can go into the Venetian, Ido a lot of work for the Venetian and

consulting and ltigation, and their tile is slip resisiant when wet, and it looks pood. (Bee id, at 34,

In12-25, emphasis added.) Therefore, we know from My, Elliott’s testimony that as of February 2009,
contrary to what Plaintiff’s counsel represented to the Court, he held Venetian flooring in high esteem,
Yet, Plaintiff’s counsel is not satisfied and is demanding records back to 1999.

26, OnlJune 25, 2019, Mr. Galliher sent correspondence wrongly accusing Defendants of
not having produced sixty-six (66) prior incident reports over the same hree (3) period of time to
which they had previcusly provided in response to her production request no. 7. (See Bxhibit O,
Correspondence from Keith Galliher, fisq., to Michael Royal, Esq., dated 06,25,19.)

27, Onluly 1,2019, Plaintiff filed Plaintiff's Motion to Compel Testimony and Documents
in which she accused Defendants of not producing forty-six (46) prior incident reports {as opposed to
the sixty-six (66) demanded just six (6) days carlier). (See Exhibit P, Plaintiff’s _Mon'on to Compel
Testimony and Documents, filed July 1, 2019 (without exhibits) at4-8, 11-13.) Plaintifflater withdrew
that portion of her motion after Defendanis noted that she was grossly mistaken,

28.  The deposition of Plaintiff expert, Thomas Jennings, was taken on July 2,2019, Prior
to the deposition, Mr. Jennings was served with a subpoena duces tecum, which requited him to bring
the following documents: “Your entire file pertaining to Joyce Sekera vs. Venetian Casino Resort,
LLC” (See Exhibit Q, Second Subpoena Duces Tecum for Tom Jennings, served 06,10.19.)

28, Mr. Jennings had produced a written report dated May 30, 2019, in which he made the

following proclamation:
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It should also be noted that the Venetian Hotel-Casino has experienced 196 siip and
Jall events between January 1, 2012 to August 5, 2016 with the majority of those
evenis oceurring on the marble flooving within the same approximate area os

plaintiff's slip and fall

(See Exhibit R, Rebuttal Report by Thomas Jennings, dated May 30, 2019y at 3.)

30.  AttheJuly2, 2019 deposition, Mz, Jennings appeared with reportedly his entire file in
response to the subpoena; however, he did not produce any documents related to the information
related to the 196 slip and fall events referenced in his May 30, 2019 report. When asked about this
information, Mr. Jennings responded that it was sent to him via email from Mr. Galliher in May, 2019,
prior to drafling his rebuttal report. When asked to produce a copy of the same pursuant to the
subpoena duces tecum, Mr. Jennings responded that he was no longer in possession of the information,
confitming it was not preserved. T asked Mr. Jennings to describe the information provided to him by
Mr, Galliber. He was vapgue and could not recall details, other than he concluded that the 196 prior
incidents occurred not just somewhere on Venetian property, but within the Grand Lux rotunda area
where the Plaintiff fell in this matter. Plaintiff’s counsel present for the deposition did not commit to
producing the missing documnents,

31, M. Jennings testified in deposition that the alleged 196 prior slip and fall referenced
it his May 30, 2019 rebuttal repert (which information was not produced to Defendants prior to his
deposition or included the entire file he was to produce) were limited o the Grand Lux rotunda
area where Plaintiff fell. Consider the following from M, Jennings’ deposition;

Q. Okay. All right. Let's go to the last page of your May 30th, 2019,
report, Look at the last paragraph.

A, Yes, sir,
Q. It reads, "1t should also be noted that the Venetian Hotel Casino has

oxperienced 196 slip-and-fall events between January 1st, 2012, to Augnst 5th, 2016,
with the majority of those events occurring on the marble flooring within the same
approximate area as plaintitf's slip-and-fail." Did 1 read that correctly?

A, You did,

Q. What information are you drawing from?
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A, I'm drawing from --, ., When I prepared this report, I was provided by
Mr. Galliher's office a spreadsheet a run sheet of slip-and-fall evenis within that
referenced time period at that same approximate area as Plaintiff's slip-and-fall.
Did you bring that with you today?
I don't believe so. It was sent to me via an e-mail,

You make the comment here, "same approximate area,”
Yes, sir,
What are you talking aboul? What area? s it the whole property or is
it just in the Grand Lux rotunda? Where is it?

A, Within the Grand Lux area, based on what I reviewed in the details
of gach recorded incident.

oro: 2ok

Q. Okay. So you're saying, then, as I understand it, you received
information from Mr. Galliher that there were 196 slip-and-fzll events between January
1%, 2012, and August 5th, 2016, occurring in the vicinity of the Grand Lux rotunda?

A, Essentially that's correct, yes, sir.

Q. Did you count them?

A. Yes, Idid.

Q. Okay. So this is something you counted?

A, Yes, sir,

Q. All right, And did you see -~ did you notice that all of these 196
slip-and-fall events, did they occur due to foreign substances on the floor?

Al Mostly that was the case, yes, sir. AsIrecall, they were all due to liquid
contaminants,

(See Exhibit 8, Deposition of Thomas Jennings, taken July 2, 2019, at 84, In 7-25; 85, In 1-5; 86, In
(2-19; 87,1n 23-25; 88, In 1-3; 89, In 18-25; 90, In {. Emphasis added,)

32.  Onorabout July 22, 2019, Treceived the documents reportedly sent by Mr, Galliher to
Mr. Jennings rolated to the May 30, 2019 rebuttal report, (See Exhibit T, Correspondence Jrom
Galliher Law Firm to Thomas Jennings, dated May 31, 2019, PLTF 626-46.)

33.  Thedocuments provided by Mr. Galliher related to documments he sent to Mr. J ennings
reportedly documenting 196 prior incidents in the Grand Lux rotunda area from January 1, 2012 to
August 5, 2015 were not produced to Mr. Jennings prior to his May 30, 2619 report. Accordingly,
based on Mr. Jennings’ testimony, where he claims to have reviewed the details of each recorded

incident to establish for himselFthat all 196 reports occurred in the “same approximate area” and that

they ali involved a liquid substance, Since Mr. Jennings clearly reviewed priot incident reports before
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signing his May 30, 2019 rebuttal report, Plaintiff’s July 22, 2019 production is insufficient and, in
fact, is non-responsive to Defendants’ demand for these documents from Mr, Jennings.

34, As for the information provided by Plaintiff on July 22, 2019, the seme issues
Defendants identified in the 46 Undisclosed Prior Incident Reports which were the subject of
Plaintiff’s initial motion are found here in the alleged 196 prior incident reports. |

35, Ofthe 196 reports identified in the spreadsheet prepared by Mr. Galliher and sent to Mr,
Jennings one day after the Jennings May 30, 2019 rebuital report, only eight (8) refer to the Grand
Lux area. (See Exhibit T at PLTF 627 (nos. 1, 4), PLTF 629-30 (no. 31), PLTF 632 (no. 57), PLTF
634 (no. 72, 73, 81), PLTF 635 (no. 83).) The remaining 188 incidents identified occurred in other
areas, some of which are on different floors or well outside the Venetian casino area. Also, contrary

to Mr. Jennings’ testimony, some of them relate to trip/falls or events that do not involye foreign

'substances, contrary to Mr. Jennings’ testimony. Also, Plaintiff has the same issues with duplicate

entries as she did with the 46 Undisclvsed reports. (See e.g., id. at PLTF 635 (nos 85-86), PLTT 635-
36 (nos 90-91), PLTF 636 (nos. 95-98), PLTF 637 (nos, 104-06), PLTR 637-38 (nos. 107-18), PLTF
639 (nos. 120-29), PLTF 639-40 (nos. 130-38), PLTF 641 {139-50), PLTF 642 (nos. 151-58), PLTF
642-43 (nos, 159-70), PLTF 643-44 (nos 171-82), PLTF 645 (183-90), totaling at least filty-six (56)
duplicates/triplicates.} Thus, the actual number of alleged incident reports produced by Plaintiff on
July 22, 2019 was 140, as opposed to 196. Further, since only eight (8) of the ptior incidents identify
the Grand Lux area, this is clearly not the same information provided to Mr, Jennings prior to May 30,
2019,

36.  Since Mr. Jennings unequivocally testified that he received reports of 196 prior
incidents oceurring in the Grand Lux rotunda area related to slip falls before preparing his May 30,
2019 report, and the documents produced by Plaintiff on July 22, 2019 are clearly not the same

documents reviewed by M. Jennings. Therefore, Defendants move to compel production of those
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documents. I discussed this with Mr. Galliher on August 1, 2019 and he denies that any other
documents exist beyond the clearly unrelated list of prior incidents he sent to me following the
Jennings deposition.!

37. Mr. Galliher has not explained how he obtained information related to the alleged 196
prior incident reports of events ocourring in the Venetian Grand Lux rotunda area referenced by Mr.
Jennings in his May 30, 2019 rebuttal report, Mr. Galliher has not revealed what he produced to Mr,
Jennings to support his bold factual assertion, whether information included duplicates of previousty
identified and produced events, such as what Plaintiff has done on pages 5-8 of the pending motion,
how he compiled the information June 25, 2019 and the motion of July 1, 2019, or whether he is
presently in possession of all of these incident reports.

38, Mr. Jennings also‘testiﬁed in his July 2, 2019 deposition that he is also a disclosed
expert in the Smith v. Venetian 1itigation, where he tested the marble flooring at a site approximately
100 feet away from the subject incident and came up with vastly different numbers for his coefficient
of friction testing. (Mr. Jennings tested the subject fall urea dry at 70 COF vs. .90 COF in Swrith, and
Mr. Jennings tested the subject fall area wet at .33 COF vs. .40 COF in Smith.) Mr. Jennings
acknowledged that different areas of the property can test for coefficient of friction differently
based on a number of factors, including cleaning methods to foot traffic, among others,
(See Exhibit S at 71-73.)

From an engineering standpoint, sure, there's possibilities that can explain that,

Mostly it would be: Is this area more transited by pedestrian traffic than the Sekera

incident? Was the floor application put on by Venetian at the same level in that case

as in this case? So, yeah, there's multiple possibilities as to why you would have a
discrepancy between 0.4 and (.33,

'The summary of 196 reports provided by Mr. Galliher on July 22, 2019 were sent to Mr.
Jennings after the May 30, 2019 report was signed and the information is not at all consistent with Mr,
Jennings’ testimony. Accordingly, Defendants believe Mr, Jennings reviewed other documents rot
produced by Plaintiff,
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(Seeid at74,1n1-8.) In other words, an incident occurring approximately 100 feet away from the
subject incident, revealed much different test tesults by Mr. Jennings when tested within Jjust a few
months apart, which he explained to be due to various factors, inchiding pedestrian traffic, floor
applications, etc. This begs the question of how incidents occurring in areas outside the Grand Lux
rotunda are relevant to show notice when Mr, Jennings himself admits that his testing of the flooring
100 feet away was much different? Since Mr. Jennings has reviewed of 196 prior incidents cceurring
exclusively in the Grand Lux rotunda avea within the five (5) vears preceding the sub ject incident, then
Plaintiff has more than enough evidence to make her notice argument,

39.  I'have met the requirements of EDCR 2.34 to confer with Plaintiff's counsel about
issues surrounding the above related matters,

40.  This opposition and countermotion is not brought in bad faith, or for any improper
purpose.

41.  Ideclare that true and correct copies of the following exhibits are attached hereto in

3

suppaort of this Opposition.

EXHIBIT TITLE
A Plaintiff’s Request for Production of Documents and Materials to Defendant, dated
August 16, 2018
B Plaintiff’s Reply to Defendant Venetian Casino Resort, LLC’s Opposition to

Plaintiff’s Motion for Terminating Sanctions, Monetary Sanctions for Willful
Suppression of Evidence Pursuant to NRCP Rule 37, filed Marck 12, 2019
(without exhibits)

C Transcript of Hearing Before Discovery Commissioner, dated March 13, 2019,
selected pages

D Plaintiff’s Second Request for Production of Documents and Materials to
Defendant, dated November 7, 2018

E Plaintif’s Third Request for Production of Documents and Materials to
Dofendant, dated March 15, 2019

F Plaintiff’s Sixth Request for Production of Documents and Matetials to Defendant,
dated May 31, 2019
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G Plaintiff’s First Set of Interrogatories to Defendants, dated June 20, 2019

H Plaintiff’s Ninth Request for Production of Documents and Materials to
Defendant, dated July 17, 2019

1 Plairtiff’s Tenth Request for Production of Docurnents and Materials to
Defendant, dated July 19, 2019

J Plaintiff’s Second Set of Interrogatories to Defendants, dated huly 22, 2019

K Plaintiff’s Eleventh Request for Production of Documents and Materials to
Defendant, dated July 29, 2019

L - Seven Day Notice of [nfent to Serve a Subpoena Pursuant to NRCP 45(a)(4)(A),
dated July 30, 2019

M Findings of Fact, Conclusions of Law and Order Granting Defendants’ Motion for
Partial Summary Judgment on Mode of Operation Theory of Liability, filed July
23,2019

N Transeript of David Elliott (taken February 13, 2009), it Faring v. Desert Palace,
inc., case no, A542232, selected pages

0 Cotrespondence from Keith Galliker, Esq., to Michael Royal, Esq., dated June 25,
2019

P Plaintiff’s Motion to Compel Testimony and Documents, Aled July 1, 2019
{(without exhibits)

Q Second Subpoena Duces Tecum for Tom Jennings, served June 10, 2019

R Expert Rebuttal Report, Thomas Jennings, dated May 30, 2019

y Transeript of Thomas Jennings Deposition, taken July 2, 2019, selected pages

Correspondence fiom Galliher Law Firm to Thomas Jennings, dated May 31, 2019
Discovery Commissioner’s Report and Recommendation (filed J uly 9, 20-19),
Boucher v. Venelian Casino Resort, IL.C, Case No. A-18-773651-C

Y Minutes from Discovery Cemmissioner Hearing, daied June 26, 2019

Executed on E 2 day of August, 2019,
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MEMORANDUM OF POINTS AND AUTHORITIES

L

STATEMINT OF RELEVANT FACTS

This litigation arises from a November 4, 2016 incident occurring when Plaintifffell in a lobby
area of the Venetian while taking a break from her work station where she was employed as &
salesperson for Brand Vegas, LLC, working pursuant to an agreement befween Venetian and her
employer to sell tickets to Venetian events. At around 12:37 pm, as Plaintiff was en route to the
women’s bathroom Jocated on the Venetian casino level near the Grand Lux Café, while carrying a
covered beverage in her left hand, Plaintiff stepped with her left foot, then slipped and fell to the floor.

The cause of Plaintiff’s fall is in dispute, as Venetian denies that there was any foreign
substance on the floor at the time the incident ocourred. Regardless, Venetian produced sixty-six (66)
prior incident reports from November 4, 2013 through November 4, 2016 related to incidents occurring
in the common area of the Venetian casino level area where the subject incident occurred.

IL

NATURE OF MOTION

Defendants contend that Plaintiff iz abusing the discovery process to bury them in requests for
the improper purpose of “mining” information. Plaintiff's presently known medical bills are
epproximately $80,000, and she is not scheduled for future surgery (nearly three (3) years post
incident). There is a dispute over whether there was any foreign substance on the floor at all causin g
her to fall. Yet, Plaintiff is demanding anything and everything from Defendants as though she is
handling a products liability case. She is not. This is a case of alleged negligence from a temporary
transitory condition,

Thete is no reasonable basis to allow Plaintiff to bury Defendants in overly burdensome

discovery requests for information that is not likely to be admissible at trial, Fucther, Plaintiff's request
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do not meet the letter or spirit of NRCP 16(b)(1) as to relevancy and propertionality. Accordingly,
Defendants move for a protective order under NRCP 26(c), Defendants further move to compel
Plaintiff to produce the 196 prior incident reports Mr. Jenmings claims to have seen solely from the
Grand Lux rotunda area, as referenced in his July 2, 2019 deposition. Since these documents were not
produced by Mr. Jennings prior to his deposition in tesponse to a subpoena duces tecum, then
Befendants move to compel Mr, Jennings to present for a second deposition to address that portion of
his testimony at Plaintiff’s expense.
IT1.
LEGAL ANALYSIS

Rule 26, Nevada Rules of Civil Procedure, governs the scope of discovery, and provides for
protection of both parties and other petsons, against annoyance, embarrassient, oppression, ot undue
burden or expense. More specifically, NRCP 26(b)(1) provides as follows:

Unless otherwise limited by court order, the scope of discovery is as follows: Parties
may obtain discovery regarding any nonprivileged matter that is velevant to any
party's claim or defense and proportional to the needs of the case, considering the
importance of the issues at sigke in the action, the amount in controversy, the
parties' velative access to relevant information, the parties' resources, the importance
of the discovery in resolving the issues, and whether the burden or expense of the
proposed discovery outwelghs its likely benefiz,

Rule 26(¢), Nevada Rules of Civil Procedure, reads as follows in pertinent part:

Protective Orders. Upon motion by a pariy or by the person from whom discovery is
soughl, accompanied by u certification that the movant has in good faith conferred or
attempted to confer with the other affecied parties in an effort to vesolve the dispute
without court action, und for good cause shown, the court in which the action is
pending may make any order which justice requires to protect a party or person from
annoyance, embal Tassment, oppression, or undue burden or expense, including one
or more of the following.

(1) that the discovery not be had;

(2)  that the discovery may be had only on specified terms and condiiions, including a
designation of the lime or place;

(3)  that the discovery may be had only by a method of discovery other than that selected
by the party seeking discovery;
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(4 that ceriain matters not be inquired into, or that the scope of the discovery be limited
‘o certain matters,

(5)  that discovery be conducted with no one present except persons designated by the
COurt;

(6)  that a deposition after being sealed be opened only by order of the court

(7)  that a irade secret or other confidential research, development, or commercial
information not be revealed or be revealed only in a designated way,

(8)  that the parties simultancously file specified documents or information enclosed in
sealed envelopes to be opened as direcied by the court,

The objective of discoverytulesis to limit discovery to relevant matters, and to prevent "fishing
expeditions" by restricting litigants to discovery that only implicates matters raised by them in the

pieadings. (See FED, R, CIV. P. 26(b), Advisory Committec Note, Amendments to Federal Rules

of Civil Procedure, at 388-90; see also Schlatter v. Eighth Judicial Dist. Court. 93 Nev, 189, 192
(1977).)

Pursuant to the Nevada Rules of Civil Procedure, the court in which the action is pending may
make any order/recommendation which justice requires to protect a party so that certain discovery
abuses do act occur. (See NRCP 26). The compulsion of production of irrelevant information is an
inherently undue burden. (See Jimenezv. City of Chicago, 733 F. Supp. 2d 1268, 1273 (W.D. Wash.

2010) (citing, Compaq Compuser Corp. v. Packard Bell Flecs., 163 FR.D, 329, 335-336 (N.D,

Cal. 19935)).
Al Plaintiff’s Discovery Requests Do Not Meet the Relevancy or Proportional Reguirements
of NRCP 26(b)(1)

Under NRCP 26(b)(1), Plaintiff must first demonstrate that the desired discovery is relevant
to her claims here and that it is proportional to the needs of the case with five factors: 1) importance
of issues at stake; 2} umount in controversy; 3) partics’ relative access to relevant information; 4)
parties’ resoutces; the importance of the discovery in resolving contested issues: and 5) the burden of

proposed discovery vs. the likely benefit.

Plaintiff claims to have sustained injuries primarily to her neck and back. Her known treatment

is approximately $80,000, to date, all conservative in nature. Plaintif’s counsel claims to have
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knowledge of at least 260 prior incidents beyond the sixty-four (64) produced by Defendants, which
she has never produced. The prior incident reports under the circumstances are not likely admissible

under Eldorado Club v. Graff, 78 Nev. 507, 511, 377 P.2d 174, 176 (1962), whers the court held that

“where a slip and foll is caused by the temporary presence of debris or foreign substance on a surface,
which is not shown to be continuing, it is error to receive "notice evidence” of the type here involved
Jor the purpose of establishing the defendant's duty.”
In light of the above, PlaintifPs use of the discovery process to “mine information” is
improper. Defendants move for protection from Plaintiff’s unreasonable, overly broad, unduly

burdensome, vexing discovery requests as set forth herein,

B. Plaintiff’s Discovery and Depositions Requests are Not Admissible, Overbroad/Non-

Specific and Subject to Dvidentiary Qtfer of Proof Before Any Claim of “Discoverability”

Can Be Made: Thus, a Protective Order is Appropriate for These Requests

Delondants request, and are entitled to, a Protective Order precluding production of documents,

video, computer data, deponents ot other materials regarding unrelated prior incidents and Venetian
reports regarding same, including the private and confidential information contained therein. The
propriety of this request is self-evident in light of the following;

. Prior Similar Incidents Involving a Transient Condition Cannotbe Used to Prove
Consirnetive Notice

. The Only Exception to the Rule Precluding Prior Similar Yncidents Involving a
Transient Condition Does not Apply To The Facts of This Matter

. The Inadmissibility of Prior Incidents In This Maticr Places Them Beyond The
Scope of Permissible Discovery

C. Under Nevada Law, Prior Similar Incidents Involving a Transient Condition Cannot be

Used to Prove Constructive Notice

Plainti{f here claims that she fell due to a foreign substance on the floor causing her to slip,
which Defendants dispute. The Discovery Commissioner has already ruled that reports of incidents

occurring subsequent to the subject accident need not be produced, in light of the fact that Plaintiff
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alleges negligence due to the prosence of liquid spilled on the walkway at the Venetian and “liguid on
a walkway is a transient condition,” (See Exhibit U, Discovery Commissioners Report and
Recommendaiion, July 35,2019, inmattor of Boucher v, Venetian Casino Resort, LLC, CaseNo, A-18-
773651-C, at 3.)

To be clear, Plaintiff does not allege that the permanent condition of the Venetian interior tile
flooring itself was the cause of her fall (importantly, neither do Plaintiff's experts). Ingtead, the
allegation is that the Venetian interior tile flooring, itself, is a permanent, static, code compliant
condition until acted upon by soe other temporary/transient object (such as water that makes the tile
“wet” for some limited amount of time). Plaintiff and her experts allege that, in this cage, the
permanent tile condition became dangerous due to the temporary presence of water upon it, Plaintiff
now seeks discovery regarding unrelated prior incidents where the static condition of the Venetian
flooring was altered by the presence of an additional ternporary object, in this case ostensibly water,
that then was related fo a guest fall. Plaintiff admits she desires this evidence to prove that Venetian

was on “notice” of the allegedly dangerous condition, As noted above, the Eldorado Club, Ine. court

expressly held that it is reversible etror to receive “notice evidence” of prior similar incidents
involving transient conditions to prove consiructive notice, (See Eldorado Club, Inc., supra)) This
remains the state of Nevada law today.”

D, The Tnadmissibility of Prior Similar Incidents Places Them Bevond The Scope of
Permissible and Proportional Discovery

As a matter of Nevada law, Plaintiff’s contention that she slipped on a floor that was canged

to be made temporarily “wet” inside the Venetian, by its very description, is a temporary ot transient

condition which renders any prior incidents involving alleged similar “wet” or transient conditions

*The only exception to Eldorado, Club, Inc, are circumstances which giverise to the self-serve
mode of operation theory of liability. (See FGA. Inc. v, Giglio, 128 Nev. 271, 282, 278 P.3d 490,497
(2012). However, the District Court has already ruled in this case that the mode of operation theory
does not apply in this case. (See Exhibit M.)
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inadmissible for the purpose of trying to establish constructive notice of circumstances suggesting a
dangerous condition. Under this controlling law, the production and/or use of information coneerning
alleged prior similar incidents cannot fead to the discovery of admissible evidence, and such materialg
are therefore beyond the scope of discovery, Defendant is entitled to an order protecting the
confidentiality such documentation that a floor was temporarily “wet” from production altogether,

E. Defendants Are Entifled to Protection From Plaintiff’s Broad. Unlimited Regquests for
Computer Data

As noted in Paragraph 24 of the above Declaration, Plaintiff noticed an NRCP 30(b)(6)
deposition with eighteen (18) topics, which include the following;

6. The identity of all employees who were responsible for managing
and maintaining Venetian's technology infrastructure;
8. The identity of all non-employee consultants, consulting firms,

contractors or similar entities that were responsible for managing and maintaining
Venetian's technology infrastructure;

9, Software used, including dates they were in use and any software
moedifications; ,

10.  Identity of, description of and policies and procedures for the use
of all internal systems for data management, complaint and report
making, note keeping, minute/transeript taking and employee e-mail, messaging
and other communication systems and description of all employee accounts for said
systems;

11, Description of all cell phones, PDAs, digital convergence devices
or other portable electronic devices and who they were/are issued to;

12, Physical lecation of electronic information and hard files and
description of what information is kept in electronic forn: and what is kept in hard
files;

13. Description of policies and procedures for performing back-ups;

14, Inventory of back-ups and when they were created;

15, User permissions for accessing, modifying, and deleting data;

16.  Utilization of data deletion programs;

17, A listing of current and former personnel who have or had
access o network resources, technology assets, back-up, and otber systems operations;

18.  Electronic records management policics and procedures. (See Exhibit

L)
These fopics relate to the Plaintitf’s production request No. 36, wherein Plaintiff seeks records
from Venetian's Alliance system regarding injury falls on marble flooring within the Venetian Las

Vegos from January 1, 2000 to present. (See Exhibit T at 2.} Plaintif’s request for this vast
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information does not meet the relevance or proportionality requirement of NRCP 26(b)(1), but is akin
to a carte blanche fishing expedition (which Plaintiff refers to as “mining information ") contrary to
the vourt’s holding in Schlatter v. Eighth Judicial Dist. Court, 93 Nev, 189, 561 P.2d 1342 (Lg77).

F, Plaintiff is Not Entitled to Subsequent Incident Reports in a Neslizence Action Based On
a Temporary Transitory Condition

The Discovery Commissioner has previously held that parties similat] y situated are not entitled
to subsequent incident reports based on a temporary transitory condition. (See Exhibit U.) Thus,
Plaintiff’s demand for this information from Defendants (as noted above from the Declaration abo ve),
Plaintiff is sesking the following:

PRODUCTION REQUEST NO. 7: True and correct copies of any and all claim forms,
legal actions, civil complaints, statements, security reports, computer generated listg,
investigative documents or other memoranda which have, as its subject matter, slip and
fali cases occurring on marble floors within the subject VENETIAN CASINO
RESORT within three years priot to the incident described in Plaintiffs Cornplaint, to
the present. (See Exhibit A at 3.)

REQUEST NO. 14: Any and all incident/security reports regarding injury falls on the
marble floors located at the Venetian Casino Resort, LLC, d/b/a The Venetian Lag
Vegas, from three yeurs before the fall, November 4, 2013, to the present.
(See Exhibit D at 2)

PRODUCTION REQUEST NO. 29: Any and all complaints submitted by guests or
other individuals regarding safety of the marble floors. (See Exhibit F at 2.)

PRODUCTION REQUEST NO. 36: True and correct copies of any and all entries and
information contained in the Venetian's Alliance System regarding injury falls on
marble flooring within the Venetian Las Vegas from January 1, 2000 to present.
(See Exhibit I at 2.3))

Plaintiff’s demand for subsequent incident reports is based on a claim for punitive damages
which the Plaintiffrecently added in an Amended Complaint. A motion to dismiss pursuant to NRCP
12(b)(5) or alternative for summary judgment has been filed with the Court and is set for hearing on
August 27, 2019, Regardless, the fact that Plaintiff has a claim for punitive damages does not open
up discovery allowing her to now obtain discovery of subsequent incidents on ptoperty. Thisisa thinly
veiled attempt by Plaintiff’s counsel to “mine information” that will potentially allow him to identify
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potential clients involved in incidents within the preceding two years. The request for this information
certainly does not meet the relevancy and proportionality prongs of NRCP 26(b)(1), There is simply
no basis for punitive damages in a simple negligence case arising from a temporary transitory
condition, and there is no Nevada case law stating otherwise. Plaintiff has previously argued that this
case 1s tantamount to a products defect case; however, that {s not how the claim is plead, nor is it
remotely consistent with the facts. There is no basis to support Plaintif’s motion to compel the
production of subsequent incident repors in a slip and fall case from a temporary transitory condition
based on negligence. Accordingly, Defendants seek protection from having to produce this
information in the requests set forth above.

G. Plaintiff is Not Eutitled to Tnformation Related to Defendants’ Expert Consultations
Which is Protected Work Product

Plaintiff has requested information from Defendants related to prior slip testing, expert
consultation, ete., regarding the Venetian flooring, The are generally set forth as follows:

PRODUCTION REQUESTNO. 11: Any and all reports, notes, charts, plats, drawings,
videography or photographs of any slip resistance testing of any marble flooring
performed at The Venetizn Las Vegas and/or The Palazzo Las Vegas within the past
three years. (See Exhibit D.)

PRODUCTION REQUEST NO. 12: Any and all documents, reports, emails,
correspondence, testresults, inclnding expert reports generated by Plaintiffs and/or The
Venetian Casino Resort, LLC, d/b/a The Venetian Las Vegas with respect to the
coefficient of friction, wet and dry, of the marble floors located on the ground floor and
Bouchon restaurant floor of The Venetian Casino Resort, LLC, d/b/a The Venetian Las
Vegas from three years before the fall, November 4, 2013, to the present.

PRODUCTION REQUEST NO. 13: Any and all documents invoices, work ordets or
communications with respect to the purchase and/or application of any coating placed
on the marble floors located on the ground fldgor and Bouchon restaurant floor of the
Venetian Casino Resort, LLC, d/b/a The Venectian Las Vegas from three yoars before
the fall, November 4, 2013, to the present. (See Exhibit B at 2,)

PRODUCTION REQUEST NO. 23: True and correct copies of any and all reports,
documents, memoranda, or other information describing or referring to slip testing

performed on the marble floors at the Venetian Hote! and Casino by any Plaintiff, or
the Venetian, from January 1, 2000 to date.
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PRODUCTION REQUEST NO. 24: Any and all communications, including
correspondence, emails, internal communication, or other memoranda which refers to
the safety of marble floors located within the Venetian Hotel and Casino from January
1, 2000 to date.

PRODUCTION REQUESTNO. 25: Any and all transcripis, minutes, notes, emails, or
correspondence which has as a subject matter, any meetings held by and between
Venetian personnel, including management personnel, where the subject of the safety

of the marble floors at the Venetian was discussed and evalvated from Jamuary 1, 2000
to date.

PRODUCTION REQUEST NO, 26: Any and all cotrespondence, emails, memoranda,

internal office correspondence, or other documents directed to the Venetian from a

Contractor, Subcontractor, Flooring Expert, or similar entity which discusses or refers

to the safety of marble floors located within the Venetian Hotel and Casino from

January 1, 2000 {o date.

PRODUCTION REQUEST NO, 30: Any and all quotes and estimates and

correspondence regarding quotes and estimates relating to the modification of the

marble floors to increase their slip resistance, {See Exhibit F at 2-3.)

Under NRCP 26(b)(4)(D)(ii) of the Nevada Rules of Civil Procedure, a party may not discover
facts known or opinions held by an expert who is not expected to be called as a witness at trial except
upon a showing of exceptional circumstances. In fact, under NRCP 26(b)(3), Plaintiff is not entitled
to drafts ofany reports or disclosures required under NRCP 16., 16.2(d), 16.2(e), 16.205(d), 16.205(e),
ot NRCP 26(b)(1), “regardless of the form in which the drafi is recorded.” Further, NRCP 26(b)(3)
protects communications between a party’s attorney and any retained expert witness, with only a fow
exceptions. Under NRCP 26(b)}{4)(D), “a party may not, by interrogaiories or deposition, discover
Jacts known or opinions held by an expert who has been retained or specifically employed by another
party in anticipation of litigation or to prepare for trial and who is not expected (o be called as a
witness at trial.” This Courtrecently ruled that Plaintif¥ is only entitled to expert reports produced in
litigation pursuant to NRCP 16.1 related to the marble flooring. (See Exhibit V, Minutes from Hearing
Before Discovery Commissioner, dated June 26, 2019.) With that in mind, Defendants should likewise
be precluded from PlaintifP’s broad demand for twenty (20) years of information that does not begin
to meet the relevancy or proportionality requirerents of NRCP 26(b)(1).
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H. Defendant Should Be Protected From Producing Irrelevant Evidence Related to an
Alleged 2008 Remodel That Does Not Impact the Grand Lux Rotunda Area

Plaintiff is also seeking the following:

PRODUCTION REQUEST NO. 37; Any and all quotes, estimates, correspondence,
emails, memorandums, minutes, file notes and/or other documentation related to
Venetian's decision to remove and replace the carpet with marble flooring and
Venetian's removal and replacement of carpet with matble flooring as referenced by
Christina Tonemah in her deposition. (25: 9-26: 26; 1-6) (See Exhibit K at 2.)

The information sought by Plaintiff'is not where the subject incident occurred - the Grand Lux
rotunda area. Further, the information sought by Plaintiff relates to an alleged change occurring eight
(8) or so years preceding the subject incident. It does not meet the relevance or proportionality prong
of NRCP 26(b)(1). Defendants therefore move for protection from having to produce this information.
Indeed as to all of the requests by Plaintiff outlined herein above, the balance of PlaintifP's interests

and need for the discovery is greatly outweighed by the burden and expense placed upon Defendants

for having to provide it, (See Izzg y. Wal-Mart Stores, Inc., 2016 U.8, Dist. LEXIS 12210; 2016 WL

409694, the court denying plaintift’s motion to compel prior incident reports for failing to meet the
prongs relevance and proporticnality under FRCP 26{(b)}(1).)

1. Defendants Are Eatitled to an Order Compelling Plaintiff to Produce Al 196 Prior
Incident Reports Occarring in the Grand Lux Rotunda from January 1, 2012 to Augusi
35,2015 as Related in the Tom Jennings Deposition of July 2, 2019 and, Once Produced,
Defendants Move for ap Order Granting Leave to Retake Mr, Jenninss® Deposition at

Plaintiff’s Expense

Defendants have pl‘opeﬂy requested that Plaintiff produce a copy of the entire file for any

experts retained in this matter, (See Exhibit Q, Subpoena duces tecum, at 6, no, 18.) Defendants
further requested that M. Jennings produce a copy of hig entite file at the July 2, 2019 deposition.
(Seeid.) Mr. Jennings confirmed in deposition that he received a copy of information from Plaintiff’s
counse! identifying the 196 prior incident reports sct forth in his May 30, 2019 rebuttal. (See Exhibit
S at 84, In 7-25; 85, n 1-5; 86, In 12-19; 87, 11 23-25; 88, In 1-3; 89, In 18-25;90,1a 1 .} Mr. Jennings
further stated that he is no longer in possession of this information. (See id.) Defendants have
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demanded that this be provided by Plaintiff. The information Plaintiff produced following the Jennings
deposition identifies only eight (8) incidents as Grand Lux. Mr. Jennings was quite definitive in his
deposition that there were 196 in the Grand Lux rotunda arca where Plaintiff fell. (See id.)
Accordingly, Defendants move this Honorable Court for an order compelling Plaintiff to produce all
informaticn provided to Mr. Jennings to support his conclusion that there were 196 prior incidents
occurring in the Grand Lux retunda area from January 1, 2012 to August, 5 2016.?

J. Defendants Move for an Order Compelling Plaintiff to Produce Copies of All Venetian
Incident Reports in Her Possession

Plaintiff kas inade representations to the Court that she is in possession of information
suggesting that Defendants are withholding prior incident information. While Plaintitfs coungel will
claim such information is protected attorney work product, that is no longer the case once it was
provided fo expert Tom Jennings and Mr, Jennings rendered opinions based on his review both in his
May 30, 2019 report and in his July 2, 2019 deposition. Accordingly, Defendants move for an order
compclling Plaintiff to produce copies of all information in her possession refated to any other
incidonts occorring et the Venetian which have not been identified by Venetian in this action pursuant

to NRCP 16.1 and NRCP 34.

K. Defendants Are Entitled to an Order Granting Leave to Retake the Deposition of Tom

Based on the above, Defendants move for leave under NRCP 30(a)(2){A)(ii) to retake Mr.
JTennings’ deposition for the purpose of reviewing this information, which should have been available
to Defendants at the Juty 2, 2019 deposilion of Mr, Jennings, and that Plaintiff be responsible for al!

costs associated with that deposition, to be limited in time to one (1) hour,

Mr. Jennings could not confirm whether the prior incident reports were in redacted form,
whether names of those involved were included, how he knew they were all within the Grand Lux
rotunda area, etc. This is a very critical fact and inexcusable omission by Mr, Jennings and PlaintifF,
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IV,

CONCL.USION

Based on the foregoing, Defendants hereby respectfully move for a protective order under

NRCP 26(c) related to the foilowing:

J Plaintiff’s demand for information related to incidents from May 1999 to the present;

' Electronic/computer data information related to communications pertaining to the
subject flooring with consultants other than experts disclosed pursuant to NRCP 16. l;

. Information related to testing/replacing flooring that is not within the Grand Lux

rotunda area where the subject incident occurred;

. Information about casino flooring changes in or about 2008 which did not impact the

subject area; and

. For an order limiting the scope of Plaintiff’s discovery to the Grand Lux rotunda

area where the subject incident occurred,

Defendants further move for an order directing Plaintiff to produce all information of prior

incidents provided to Tom Jennings, for Plaintiff to provide copies of all priot incident reports in her

possession not produced by Defendants, and for leave to retake M, Jennings’ deposition for one (1)

hour with Plaintiff bearing all costs.

DATED this C ) day of August, 2018.

ROYAL & MILES LLP

]
.ﬁoyc E#q. (SBN: 4370)
fe iled, Fsq. (SBN 4336)
1322 W. Warm Springs Rd.
Henderson, NV 89014
Attorngy for Defendants
LAS VEGAS SANDS, LLC, and
VENETIAN CASINO RESORT, ILLC
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CERTIFICATY OF SERVICE,

I HEREBY CERTIFY that on ﬂleﬁiﬂday of August, 2019, and pursuant to NRCP 5(b), [
caused a true and correct copy of the foregoing DEFENDANTS® MOTION FOR PROTECTIVE
ORDER AS TO PLAINTIFF’S REQUEST FOR PRODUCTION OF INCIDENT REPORTS
FROM MAY 1999 TO PRESENT, MOTION TO COMPEL INFORMATION AND
DOCUMENTS OF PRIOR INCIDENT REPORTS PROVIDED TO PLAINTIFF EXPERT
THOMAS JENNINGS AND IDENTIFIED IN HIS MAY 30, 2019 REBUTTAL REPORT AND
FOR LEAVE TO RETAKE THE JENNINGS DEPOSITION TO ADDRESS THE 196 PRIOR

CLAIMS REFERENCED IN HIS REPORT AT PLAINTIFF’S EXPENSE to be served as

follows:

by placing same to be deposited for mailing in the United States Mail, in a sealed
etivelope upon which first class postage was prepaid in Las Vegas, Nevada; and/or

to be served via facsimile; and/or

\/ pursuant to EDCR 8.05(a) and 8.05(f), to be electronically served through the Bighth
Judicial Court’s electronic filing system, with the date and time of the ¢lectronic service
substituted for the date and place of deposit in the mail; and/or

to be hand delivered;

to the attorneys and/or parties listed below at the address and/or facsimile number indicated below:
Keith E. Galliher, Ir., Esq.
THE GALLIHER LAW FIRM
1850 E. Sahara Avenue, Suite 107
Las Vegas, NV 89104
Attorneys for Plaintifff
Facsimile: 702-735-0204
E-Service: kgalliher@galliberlawfirm.com
dmooney@galliherlawfirm,.com

sray(@ealliherlawfivm.com

Afl employee 'ogROYAL & MILES LIp
!
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THE GALLIHER LAW FIRM

1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89104
T02-735-0049 Fax: 702-735-0204
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ELECTRONICALLY SERVED
8/16/2018 3:52 PM

THE GALLIHER LAW FIRM
Ketth E, Galliher, Jr., Esq.
Nevada Bar No. 220

Jeffrey L, Galliher, Esq.
Nevada Bar No. 8078

George J. Kunz, Esq.

Nevada Bar No, 12245

1850 East Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Telephone: (702) 735-0049
Facsimile: (702) 735-0204

kgalliher@gallibetlawfirm.com

jgalliher@galliherlawfirm.com
gkunz@lvlawguy.com
Attorneys for Plaintiffs
DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO.: A-18-772761-C
DEPT.NO.: 25

JOYCE SEKERA, an Individual,
Plaintiff,
V.

)
)
)
)
)
VENETIAN CASINO RESORT, 1.1.C, )
dfv/a THE VENETIAN LAS VEGAS,a )
Nevada Limited Liability Company; )
LAS VEGAS SANDS, LLC d/b/ae THE )
VENETIAN LAS VEGAS, a Nevada )}
Limited Liability Company;, YET )
UNEKNOWN EMPLOYEE; DOES 1 )
through X, inclusive, )
)

)

)

Defendants.

PLAINTIFE’S REOUEST' FOR PRODUCTION OF DOCUMENTS AND MATERIALS TO

DEFENDANT
TO: VENETIAN CASINO RESORT, LLC., Defendant; and

TO:  MICHAEL A. ROYAL, ESQ. with ROYAL & MILES LLP., attorney for Defendant

Case Number: A-18-772761-C
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Las Vegas, Nevada 89104
702-735-0049 Fax: 702-735-0204

THE GALLIHER LAW FIRM

1850 E. Sahara Avenue, Suite 107
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Plaintiff, JOYCE SEKERA, by and through her attorneys, THE GALLIHER LAW FIRM,
hereby makes the following Request for Production of Documents upon Defendant;

REQUEST NO, 1:

All written, oral, or recorded statements made by any party, witness, or any other person or
persons with knowledge of the incident described in Plaintiff’s Complaint.
REQUEST NO. 2;

Any and all accident and investigative reports, films, video tapes, charts, plats, drawings,
maps ot pictures and/or photographs of any kind which has, as its subject matter, the incident
described in Plaintiff’s Complaint.

REQUEST NO. 3:

A complete copy of the Defendants inswrance carriers and/or risk management pre-litigation

claim file. -

REQUEST NOQ. 4:

The names of all expert witnesses or consultants that Defendant will use at the time of trial
along with any reports produced by the same.

REQUEST NO. 5:

Any and all sweep sheets, sweep logs, or other similar documentation which reflects the
maintenance and/or cleaning of the flooring located within the VENETIAN CASINO RESORT
described in Plaintiff’s Complaint for the day before, day of, and day afler the incident described
therein.

REQUEST NO. é:

True and correct copies of any and all manuals, documents, pamphlets, flyers, or other

memorandum which has, as its subject matter, the standard operating procedures with respect to the
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maintenance, cleaning and sweeping of the floors with respect to the VENETIAN CASING
RESORT in which the fall occurred.

REQUEST NQ. 7:

True and correct copies of any and all claim forms, legal actions, civil complaints,
statements, security reports, computer generated lists, investigative documents or other memoranda
which have, as its subject matter, slip and fall cases occurring on marble floors within the subject
VENETIAN CASINO RESORT within three years prior to the incident described in Plaintiffs
Complaint, to the present.

REQUEST NO. 8:

Any and all documents, information, memoranda, paperwork, or other material which relates
to, establishes, or otherwise pertains to the affirmative defenses alleged by the Defendant herein.

REQUEST NO. 9:

Any surveillance vide_o showing the Plaintiff’s fall at the VENETIAN CASINO RESORT]
from any other angle, other than the one shown in the video surveillance produced by the

Defendants thus far,

REQUEST NO. 10:

Any other witnesses, documents, or other disclosures required by NRCP 16.1.
. L
DATED this Z O day of August, 2018

THE GALLITER LAW FIRM

Loy

Keith E. Gallier; Jr., Esq.
Nevada Bar Number 220

1850 E. Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Attorney for Plaintiff
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CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that I am an employee of THE GALLIHER LAW FIRM and that
service of a true and correct copy of the above and foregoing REQUEST FOR PRODUCTION
OF DOCUMENTS TO DEFENDANT was served on the %ﬁj‘f of August, 2018, to the
following addressed parties by:

____ First Class Mail, postagé prepaid from Las Vegas, Nevada pursuant to N.R.C.P 5(b)
acsimile, pursuant to EDCR 7.26 (as amended)

Electronic Mail/Electronic Transmission
____ Hand Delivered to the addressee(s) indicated

Receipt of Copy on this day of , 2018,

acknowledged by,

Michael A, Royal, Esq.
Gregory A, Miles, Fsq.
ROYAL & MILES LLP
1522 W, Warm Springs Road
Henderson, Nevada 89014
Attorneys for Defendants

An emploWHE,MLLIHER LAW FIRM
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Electronically Filed
3/12/2012 5:00 PM
Steven D, Grierson

CLERK OF THE COURT
ROPP &«J%

Peter Goldstein, Esq. (SBN 6992)

PETER GOLDSTEIN LAW CORPORATION
10785 W Twain Ave, Ste, 230

Las Vagas, Nevada 89135

Email: peter@petergoldsteinlaw.com

Tel: 702.474.6400

Fax: §88.400.8799

Attorney for Plaintiff

CAROL SMITH

DISTRICT COURT
CLARIK COUNTY, NEVADA

CAROL SMITH, an individual,
CaseNo.. A-17-753362-C

Plaintift, Dept. No.: X
Vs, Discovery Commissionsr
, PLAINTIFF’S REPLY T
VENETIAN CASING RESORT, LLC; and DEFENDANT VENETIAN CASINO
DOES 1 through 50, inclusive, RESORT, LLC’S QOPPOSITION TO
PLAINTIFF'S MOTION FOR
Defendants. TERMINATING SANCTIONS,

MONETARY SANCTIONS FOR
WILLFUL SUPPRESSION OF
EVIDENCE PURSUANT TO NRCP
RULE 37

Date of Hearing: March 20, 2019
Time of Hearing: 9:00 a.m.

Plaintiff, CAROL SMITH, by and through her attorney of record, PETER GOLDSTEIN, ESQ.,
hereby submit Plaintiffs Reply to Defendant Venetian Casino Resort, LLC’s Opposition to Plaintiff’s

Motion for Termination Sanctions, Monetary Sanctions for Willful Suppression of Evidence Pursuant to

NRCP Rule 37.
Dated: 3 r [ o (7) PETER GGLDSTEIN LAW CORPORATION
BY:
PETER GOLDSTEIN, ESQ.
Attorney for Plaintiff
Page |
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| Venetian provided 64 prior reports and 660 pages of documents in its Responses and Supplemental

and 36 involved falling on wet floors. Defendant’s argument that the cases differ in facts, circumstances

lisclosed In the 660 pages of documents, only four do not specifically state that Venetian patrons

;siipped on a liquid on a marble floor. Of those four; twa do not specify the reason for the fall and two

I, The Incident Reports In The Sekera Case And The Smith Case All Invelve Falls
On Marble Floors
Defendant argues that the discovery issues involving Sekera v Venetion, Case No. A-18-772761-
C and Smith v Venetlan are not ideatical, but “rather are different™. The discovery requests and
responses involve prior falls on marble floors in lobbies of the Venetian Hotel and Casino primarily for
2014 to 2016, In request number 7, Sekera requested slip and fall incident reports on marble floors in thy

Venetian Hotel and Casino for three years prior to the date of the Sekera incident (November 4, 2016).

Responses to Request for Production of Documents No. 7, sée Exhibits 7 and 8. It is undisputed that 25
reports were produced in Smith for falls reports from 2014 to 2016, no reports were produced for the
two year period of time 201} to 2013 for falls in Lobby One, see Exhibit 9, Defendant’s Ninth
Supplemental Disclosure.

Plaintiff will bring 660 bate stamped pages of documents produced by Defendant Venetian in
Sekera v. Venetian, to the hearing as they are responsive to the previous fall incident réquests and
responses in Smitﬁ and directly relate to notice and knowledge of prior falls on wet marble floous (Ex.
10 not attached) but Plaintiff also attaches another spreadsheet of the incident reports, Exhibit 11,

showing the Sekera falls in black and the Simith falls in ved. The Sekuwra reports were produced in

response to a request for prior falls on marble floors for a three-year period before November 14, 2016

allegations, discovery, orders, is more than misleading, it is flat out false. Of the 60 plus incident reports

state that the individual tripped over their feet. Though, in those two reports, it is noted that the floor wag

recently eleaned, so a wet floor ¢annot be ruled out. For exdmple, an incident report, not disclosed in this
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case, dated 11/24/2013 the author of the parrative states “impossible to see because of the shiny floor
until the liquid was encountered”,

This cannot be viewed as an innocent mistake. The Venetian generates and maintains incident
reporis of injured persons. Venetian failed to provide 36 incident reports involving falls to Plaintiff in
this case for the time period requested on matble floors. Additionally, of the 36 non~disclosed incident
reports which Defendant argues are not similar situations, 14 reported the impact from their falls
resulted in specific complaints of knee injuries, similar to Plaintiff,

Defendant’s “understanding” of what it produced is not the question. Defendant cannot hide
behitd the fact that they produced less than half as many reports, within the same time frame as another
case for the same discovery requests. It is simply inexcusable and Defendant implicitly concedes it has
no defense by failing to provide any reasonable explanation. In an effort to obfuscate, Defendant
conflates whether evidence is admissible or discoverable which is not the point. The sheer number of
prior fall reports speaks fo their admissibility at trial, As the court stated in Eldorade v Graff (1962)78
Nev 307:

“The admissivility of evidence of prior accidents in this kind of a case, to show notice or

knowledge of the danger eausing the accident, is generally contined to situations where there are

conditions of permanency. See annot. 70 A,L.R.2d 167, Evidence of the type here in question is |
usually excluded where it relates to a temporary condition which might or might not exist from |
one day to the other unless, of course, there is proper showing that the econditions
surrounding the prior oecurrences have continued and persisted.” Moore v. American

Stores Co.. 169 Md. 541, 182 A. 436; Boles v, Montgomery Ward & Co,, 153 Ohio 5t. 381, 92

ight, 70 Ariz, 319,220 P.2d 225,

N.W.2d 9; Monteomery Ward & Co. v.

Iefendant’s motive for not producing the reports and to minimize the number of prior reports is

s0 they can argue that the prior occurrences are less than actually exists so that the prior reports would
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not be admissible at trial. This would be consistent with their failure to meet and confer regarding a
stipulation on the admissibility of the prior reports even though the Discaﬁery Commissioner required
them to do so.

Similar to the Defendant’s Opposition to Plaintiff’s Motion for Disqualification, it rambles

betweer ad hominem attacks without any semblance of organized or cogent points and authorities, For

‘example, Defendant attack on Plaintiff's expert, Fred Hueston has nothing to do with the issues

presented in Plaintiff's Motion. Defendant falsely accuses Plaintiff of concealing information from the
Court without any basis. Fred Hueston's expert testimony conceras his opinions about the treatment.
maintenance and application of polymer to the marble floor in order to increase friction coefficient. He
is not testifying as an expert about anything other than his expertise in the aréa of marbie flooring
treatment and maintenance. One of his opinions is that the product which Defendant utilizes to clean the
marble floors is V2, but after cleaning they fail to apply the V3 polymer which the manufacturer
recommends to help traction, This was admitted by defendant in its response to Request for Admiissions)
sef 3,

Defendant argues that the main Jine of questioning of Plaintiff's expert was the number of
incidents and gratuitously inserted an argument witheut any evidentiary support that the marble floors
were built within building codes which have been approved. This Is unsupported hyperbole and lacks
gvidentiary support.

Defendant then confuses and conflates the mode of operation theoty of liability with the fact that
the marble floors are inherently dangerous when wet and are a serious slip hazard. It wasn’t until 2012
when we heard the term in Nevada, the mode of operations, a legal variation to the traditional approach
to premises Hability, Customarily, a business will only be beld liable for a dangerous condition on its

floor (e.g., foreign substance) caused by someone other than an employes when the business had actual

| or constructive notice of the condition and failed 10 remedy or warm of it. See Sprague v. Lucky Store,
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| Court, and attached ag Exhibit 10.

ne., 109 Nev, 247, 849 P.2d 320 (1993). However, the Nevada Suprente Court first departed from
tradition in Sprague, based on an approach near identical to the mode of operations, Evén in the absenc
of constructive notice, the court looked at Lucky”s “chronic hazard” from its self-service produce area,
Continual debris from falling items onto the store’s floor required more than sweeping; rather, a jury
could continue that further precautions were necessary. In FGA, Inc. v. Giglio, 278 P.3d 490, 128 Nev.
Adv. Op. 26 (Nev. June 14, 2012), the Nevada Supreme Court stated it had “implicitly adopted the modg

of operation approach™ with its Sprague raling. /4., 278 P.3d at 497,

Plaintiff's Motion did not misrepresent the fact that Defendant failed to produce video footage in
violation of the Court Order. Defendant never responded to the proposed Order contained in the email

which Plaintiff’s counsel submitted to defense counsel, Regardless, that Order has been signed by the

This litigation has been ongoing for years and been the subject of two discovery hearings with
the Discovery Coromissioner and one by the District Court Judge, accordingly there Is no requirement i
further meet and confer. Plaintiff relied on representations that the reports produced were true and
correct, and constituted all prior incidents involving falls on liquids on marble floors of the five lobbies
that contain marble tile. The reports disclosed in this Smith case are simply false and this Motion
demonstrates that defendants have engaged in flagrant discovery abuse. Plaintiff's Motion daes not take |
issue with the protective order, which was simply for the purpose of allowing redacted names of the
persons involved,

n The Prior Falls Should Be Admitted As Evidence At Trial To Prove Neotice And
Knowledge Of The Dangerous Condition,
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 defective and dangerous condition. Gianis v. Mapes Hotel Corp., 86 Ney. 408, 415, 470 P.2d 135, 139

‘We disagree. There is no dispute that the records were “willfully™ or intentionally destroyed, Wet *N

The court in Reingold v Wet and Wild previously held that evidence of subsequent, similar

accidents involving the same condition may be relevant on the issues of causation and whather there is a

(1970).
NRS 47.250(3) does provide for a disputable presumption “[t)hat evidence willfully

suppressed would be adverse if produced.” The district court apparently believed that

“willful suppression” requires more than following the company's normal records destruction policy.

Wild clainted that all records are destroyed at the end of each season. This policy means that the
accident records are destroyed even before the statute of limitations has run on any potential litigation
for that season. It appears that this records destruction policy was deliberately designed to prevent
production of records in any subsequent litigation. Deliberate destruction of records before the statute of]
limitations has run on the incidents described in those records amounts to suppression of evidence. If
Wet "N Wild chooses such a records destruction policy, it must accept the adverse inferences of the
policy.

Additionally, dult v. International Harvester Company, 13 Cal.3d 113, 117 Cal.Rptr. 812, 817,
528 P.2d 1148, 1153 (1974}, held that the lower court did not err by admitting evidence of both prior
and subsequent accidents to prove a defective condition or cause of the accident, The court noted that
the purpose of providing evidence of the other accidents was to show that all the accidents, including thy
one in litigation, occurred due to the dangerous condition. /2
The United States Supreme Court stated that:

[The otheraccidents] were proved simply as circumstances which, with other evidence, tended
to show the dangerous character of the sidewalk.... The frequency of aceidents at a particular place

would seem to be good evidence of its dangerous character-—at least, it is some evidence to that effect.
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District of Columbia v. Arms, 107 1.8, 519, 524-25, 2 8.C1. 840, 84446, 27 1.d. 618 (1883).

Defendant clearly found that {t was better to be deceitful and attempt to hide evidence that would

harm their case than comply with discovery orders,

DATED: g 1/ Z-. / % LAW DEFICES OF PETER GOLDSTEIN

PETER GOLDSTEIN, ESQ.
Attorney for Plaintiff
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BECLARATION OF PETER GOLDSTEIN

I, Peter Goldstein, declare as follows:
i I'am an attorey duly licensed to practice Jaw in Nevada and am counsel of record
for Plaintiff. I have personal knowledge of all matters stated herein that I know to be true
2, Exhibit 7 is Defendant’s Response to Request for Production of Documents in

Sekera v. Fenetiagn,

3. Exhibit 8 is Defendant’s Supplemental Response to Request for Production of
Diocuments in Sekera v Penation,

4, Exhibit 9 is a true and correct copy of Defendants’ Ninth Supplemental
Disclosures in Smith v. Veneiian.

3 Exhibit 10 i3 a CD of 660 bate stamped pages of documents produced by
Defendant in Sekera v. Venetian.

6. Exhilit 11 is a detailed spreadsheet of incident reports disclosed in both the
Sekera v. Venetian and Smith v. Fenetian cases.

I declare under penalty of perjury under the laws of the State of Nevada that the foregoing is true and

correct,

Dated March 12, 2019 at Las Vegas, Nevada.

Signed: ﬁ{/

Peater Goldstein, Declarant
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CERTIFICATE OF SERVICE

Pursuant to Rule 5(b) of the Nevada Rules of Civil Procedure and [N.E.F.R. 9(b) I certify that
Tam an employee of Peter Goldstein Law Corporation and that on March 12, 2019, I served a true
and vorrect copy of the foregoing document entitled PLAINTIFF'S REPLY TO DEFENDANT |
VENETIAN CASINO RESORT, LLC’S OPPOSITION TO PLAINTIFF'S MOTION FOR
TERMINATING SANCTIONS, MONETARY SANCTIONS FOR WILLFUL SUPPRESSION
OF EVIDENCE PURSUANT TONRCP RULE 27, upon all parties listed below, via the following

means!

Vin 1.8, Mail by placing said document in a sealed envelope, with postage prepaid [M.R.C.P. 5¢%)]
X Via EBlectronle Filing {N.EF.R. 9(0))
X Via Electronic Service [NEFR. 9]

Via Facsismile [ED.C.R. 7.26(a)]

Michael Edwards

Lisa Thayer

Lani Maile

Ryan Loosvelt

MESSNER REEVES LLP
89435 W, Russel Road, Suite 300
Las Vegas, Nevada 89148

Tel: (702) 3635100

Fax: (702) 363-5101

Email: medwards@megsner.com
Email; [thayer@messner.com
Email: Imaile@messner.com

Email: RI.oosvelt@messner.com
Attorney for Venetian Casino Resort, LLC

L\

Iaeiymzl' b

ate '/
An employee . of the Law Office of Peter Goldstein
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Electronically Filed
3/25/2019 9:08 AM

Steven D. Grierson
CLERK OF THE COU
RTRAN g ﬂkw |

DISTRICT COURT
CLARK COUNTY, NEVADA

)
JOYCE SEKERA, )
) CASE NO.: A-18-772761
Plaintiff, )
) DEPT. XXV
Vs, ;
VENETIAN CASINO RESORT )
LLC, ET AL, %
Defendants. )
3

BEFORE THE HON. ERIN TRUMAN, DISCOVERY COMMISSIONER
WEDNESDAY, MARCH 13, 2018

RECORDER’S TRANSCRIPT OF HEARING
DEFENDANT’S MOTION FOR PROTECTIVE ORDER

APPEARANCES:
For the Plaintiff: KEITH E. GALLIHER, JR., ESQ.
For the Defendants. MICHAEL A. ROYAL, ESQ.

RECORDED BY: FRANCESCA HAAK, COURT RECORDER

Page 1
Case Number: A-18-772761-C
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to someone upstairs. While they're talking, one of the women who sees
the fall walks over, points to the spill, and the guy, the security officer,
looks at it, then summons porters who come to the scene, one of the
porters takes out a mop, mops up the spill, another walks on with some |
towels and wipes up the spill around the very area where my client fall.
That's pretty clear, that this was a slip and fall on water.

Now, here's the problem. The Venetian has polished marble
floors throughout its entire ground floor and also on the Bouchon floor,
which | think is floor number 10. They're very pretty, very attractive, and,
as the expert report attached to our opposition shows, also very slippery
when wet,

So when we talk about a transitory condition, not really. This
is a marble floor that's been at The Venetian from the get-go.

And then we start talking about the number of falls. Well, |
deposed their -- one EMT security officer who said that during the nine
years that he had been there he had personally investigated 100 --
approximately 100 injury falls on the marble floors at The Venetian.

Now, there are two EMT security officers per shift, sometimes
three, so if we do the math, we've got at least six security officers
working the three shifts at The Venetian, up to nine. So if we do that
math -- this one’s -- this fellow has investigated personally 100 injury
falls, and we assume he's average -- then that means that there are
somewhere between 600 and 900.

DISCOVERY COMMISSIONER: Well, didn't three respond to

this one alone, and so that would be a, you know --
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MR. GALLIHER: Well, no, no. Those weren't the same
security people.

DISCOVERY COMMISSIONER: Oh.

MR. GALLIHER: See, there -- The Venetian, Commissioner,
has security officers/EMTs. They are the ones that go to the injury
falls -- the other people do not - because they're trained. Well, that's
who | deposed. So he’s the one that told me under oath two security
officers/EMTs per shift, sometimes three, three shifts, very simple math.

. Now we go from 100 falls investigated by one, to somewhere

arcund 900, and then we take it and we back out the nine years and
make it five -- ‘cause that's what | was looking for. We're somewhere
between five, six hundred falls at The Venetian.

Now, what | received was 62 reports for a five-year period.
Well, that doesn’t compute with my math, so the other thing that -- and
we talk about sharing information. Peter Goldstein has a case against
Venetian. In that case The Venetian furnished him 26 reports for the
same time frame. Well, how does that happen? Then what we did is we
compared the reports that he received with reports that we received. He
didn’t get 26 of ours, we didn’t get four of his; well, how does that
happen? Then we find out there's three defense firms representing The
Venetian in these three different cases; they're all different.

So what we're finding and what I'm alleging in this situation is
what The Venetian is doing is they're selectively distributing reports to
their defense firm to distribute to the Plaintiffs in individual cases, and

they're not giving everybody all the reports. It's very easy to determine
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when | get a situation like this and | compare and find that Mr. Goldstein,
who got 26 has four | don't have for the same time frame. A couple of
them were on the same day; | got the one in the afternoon; he got the
one in the morning. Well, sorry, it's not Mr. Royal's fault. The
Venetian's not a good corporate citizen, that's for sure. They are
withholding these reports and selectively giving them to the Plaintiffs’
attorneys through the different defense firms that they're hiring. So
that's why this information needs to be disclosed.

But also, when we talk about the identification of the people
who fell -- you have probably tried slip and fall cases, I've tried my
share -- what does a defense attorney normally do in these cases?
They try to establish comparative negligence, particularly if there’s liquid
on the floor. Well, weren't you looking where you were walking? Didn't
you see the spill on the floor? Why didn't you see it? It was right there.
Look at it. Comparative negligence, that's what this is about.

So if we have the identity of people who previously fell on
these same floors at The Venetian in liquid, we put on five of 'em or ten
of 'em to say -- very simple questioning -- what's your name; did you
stay at The Venetian; were you walking through The Venetian; did you
fall; did you fail on liquid; were you injured; did you see the liquid before
you fell; pass the witness.

DISCOVERY COMMISSIONER: Don't you already have an
expert who's going to testify regarding the coefficient of friction or, as
you allege --

MR. GALLIHER: Sure.
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THE GALLIAER LAW FIRM

1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89104
702-7350049 Fax: 702-735-0204
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ELECTRONICALLY SERVED
11/7/2018 425 PM

THE GALLIHER LAW FIRM
Keith E. Galliher, Jr., Esq.
Nevada Bar No. 220

Jeffrey L. Galliher, Esq,
Nevada Bar No. 8078

Rachel N. Solow, Esq.

Nevada Bar Number 9694
George J. Kunz, Esq.

Nevada Bar No. 12243

1850 East Sahara Avsnue, Suite 107
Las Vegas, Nevada 89104
Telephone: (702) 735-0049
Facsimile: (702) 735-0204
kealliher@galliherlawfirm.cotn
jgalliher@galliherlawfirm.com
rsolow@galliherlawfirm.com
gkunz@lvlawguy.com
Attorneys for Plaintiffs

DISTRICT COURT
CLARK COUNTY, NEVADA

CASENO.: A-18-772761-C
DEPT. NO.: 25

JOYCE SEKBM, an Individual,
Plaintiff,
v.

)
)
)
)
)
VENETIAN CASINO RESORT, LIC, )
d/b/a THE VENETIAN LAS VEGAS, a3 )
Nevada Limited Liability Company; )
LAS VEGAS SANDS, LLC d/b/a THE )
VENETIAN LAS VEGAS, a Nevada )
Limited Liability Company; YET )
UNKNOWN EMPLOYEE; DOES I )
through X, inclusive, )
}

}

)

Defendants,

PLAINTIFE’S SECOND REQUEST FOR PRODUCTION OF DOCUMENTS AND

MATERIALS TO DEFENDANT
TO: VENETIAN CASINO RESORT, LLC. db/a THE VENETIAN LAS VEGAS,

Defendant; and

Case Number: A-18-772761-C
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THE GALLTHER LAW FIRM

1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89104
702-735-0049 Fax: 702-735-0204
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TO: MICHAEL A. ROYAL, ESQ. with ROYAL & MILES LLP., attorneys for Defendant

Plaintiff, JOYCE SEKERA, by and through her attorneys, THE GALLIHER LAW FIRM,
hereby makes the following Request for Production of Documents upon Defendant:
REQUEST NO. 11: |

Any and all reports, notes, charts, plats, drawings, videography or photographs of any slip
resistance testing of any marble flooring performed at The Venetian Las Vegas and/or The Palazzo
Las Vegas within the past three years,

DATED this __i(idjy of November, 2018

THE GALLIHER LAW FIRM

Keith E, Ga]ﬂ'mgn(fr., Esq.
Nevada Bar Number 220
1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 86104
Attorney for Plaintiff
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THE GALLITHER LAW FIRM

1850 E, Sahara Avenue, Suite 107

Las Vegas, Nevada 39104

702-735-0049 Fax: 702-735-0204
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_ CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of THE GALLIHER LAW FIRM and that
service of a true and correct copy of the above and foregoing SECOND REQUES% FOR
PRODUCTION OF DOCUMENTS TO DEFENDANT was servedonthe £/ /  dayof
November, 2018, to the following addressed parties by:
___ First Clags Mail, postage prepaid from Las Vegas, Nevada pursuant to N.R.C.P 5(b)
o Facs'ﬁ:lile, pursuant to EDCR 7.26 (as amended)
#Eétronic Mail/Electronic Transmission
____ Hand Delivered to the addressee(s) indicated
__ ReceiptofCopyonthis___ dayof , 2018,

acknowledged by,

Michael A. Royal, Esq.
Gregory A, Miles, Esq.
ROYAL & MILES LLP
1522 W. Warm Springs Road
Henderson, Nevada 89014
Attorneys for Defendants

An employee ol PHE-GALLIIER LAW FIRM
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Las Vegas, Nevada 89104
702-755-6049 Fax: 702-735-0204

THE GALLIHER LAW FIRM
1850 E. Sahara Avenue, Suite 107
2 89 88 BB NEEEBBZS =3

ELECTRONICALLY SERVED
3/15/2018 4:01 PM

THE GALLIHER LAW FIRM
Keith E. Galliher, Jr., Esq.
Nevada Bar No. 220

Jeffrey L. Galliher, Esq,
Nevada Bar No. 8078

George J. Kunz, Esq.

Nevada Bar No, 12245

1850 East Sahara Avetiie, Suite 107
Las Vegas, Nevada 89104
Telephone: (702) 735-0049
Facsimile: (702) 735-0204
kealliher@galliherlawfirm.com
jgalliher@galliherlawfirm.commn
gkunz@lvlawguy.com
Attorneys for Plaintiffs

DISTRICT COURT
CLARK COUNTY, NEVADA

CASENO.: A-18-772761-C
DEPT. NO.: 25

JOYCE SEKERA, an Individual,
Plaintiff,
V.

)
)
)
)
)
VENETIAN CASINO RESORT, LLC, )
d/b/a THE VENETIAN LAS VEGAS,a )
Nevada Limited Liability Company, )
LAS VEGAS SANDS, LLC d/t/a THE )
VENETIAN LAS VEGAS, a Nevada )
Limited Liability Company; YET )
UNKNOWN EMPLOYEE; DOES 1 )
through X, inclusive, )
)

)

Defendants.

)
PLAINTIFF’S THIRD REQUEST FOR PRODUCTION OF DOCUMENTS AND
MATERIALS TO DEFENDANT

TO: VENETIAN CASINO RESORT, LLC. db/a THE VENETIAN LAS VEGAS,
Defendant; and

TO: MICHAEL A. ROYAL, BSQ. with ROYAL & MILES LLP., attorneys for Defendant

Case Number: A-18-772761-C
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THE GALILTHER LAW FIRM

1350 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89104

T02-735-0049 Fax: 702-735-0204
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~floor and Bouchon restaurant floor of The Venetian Casino Resort, LLC, d/b/a The Venetian Lag

Plaintiff, JOYCE SEKERA, by and through her attorneys, THE GALLIHER LAW FIRM,
hereby makes the following Request for Production of Documents upon Defendant:

REQUEST NQ. 12:

Any and all documents, reports, emails, correspondence, test results, including expert reports
generated by Plaintiff’s and/or The Venetian Casino Resort, LLC, d/b/a The Venetian Las Vegas

with respect to the coefficient of friction, wet and dry, of the marble floors located on the ground

Vegas from three years before the fall, November 4, 2013, to the present.
REQUEST NO. 13:

Any and all documents invoices, work orders or communications with respect to the
purchase and/or application of any coating placed on the marble floors located on the ground floar
and Bouchon restaurant floor of the Venetian Casino Resort, LLC, d/b/a The Venetian Las Vegas
from three years before the fall, November 4, 2013, to the present.

REQUEST NO. 14:

Any and all incident/security reports regarding injury fails on the marble floors located at the
Venetian Casino Resort, LLC, d/b/a The Venetian Las Vegas, from three years before the fall,
November 4, 2013, to the present,

DATED this _"Q day of March, 2019

THE GALLIHER LAW FIRM

s

Keith E. Galliheﬁ., Esg.
Nevada Bar Number 220

1850 E. Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Attorney for Plaintiff
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THE GALLIHER LAW FIRM

1850 E. Sahara Avenue, Suite 107

Eas Vegas, Nevada 89104
F02-735-0049 Fax: 702-735-0204
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CERTIFICATE OF SERVICE
1 HEREBY CERTIFY that I am an employee of THE GALLIHER LAW FIRM and that
service of a true and correct copy of the above and foregoing THIRD REQUEST FOR
PRODUCTION OF DOCUMENTS TO DEFENDANT was served on the / 1Y y of March,
2019, to the following addressed parties by:

First Class Mail, postage prepaid from Las Vegas, Nevada pursuant to NR.C.P 5(b)

Faggimile, pursuant to EDCR 7.26 {as amended}
Electronic Mail/Electronic Transmission
Hand Delivered to the addressee(s) indicated

Receipt of Copy on this day of 2019,

acknowledged by,

Michael A, Royal, Esq,
Gregory A. Miles, Esq.
ROYAL & MILES LLP

1522 W. Warm Springs Road
Henderson, Nevada 89014
Attorneys for Defendants

An employee of THE GALLTHER LAW FIRM
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THE GALLIHER LAW FIRM
1850 E. Sahara Avenue, Suite 167

Las Vegas, Nevada 89104
T02-735-0049 Fax: 702-735-0204
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ELECTRONICALLY SERVED
£/31/2019 1:51 PM

THE GALLIHER LAW FIRM
Keith E. Galliher, JIr., Esq.
Nevada Bar No. 220

Jeffrey L. Galliher, Esq.
Nevada Bar No. 8078

George J. Kunz, Esq.

Nevada Bar-No, 12245

1850 East Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Telephone: (702) 735-0049
Facsimile: (702) 735-0204

kgalliker@galliberlawfirm.com
jgalliher@galliherlawfirm.com

gkunz@lviawguy.com
Attorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

JOYCE SEKERA, an Individual,
Plaintiff,
v,

)
)
)
)
)
VENETIAN CASINO RESORIT, LLC, )
d/b/a THE VENETIAN LAS VEGAS, a )
Nevada Limited Liability Company; )
LAS VEGAS SANDS, LLC d/b/a THE )
VENETIAN LAS VEGAS, a Nevada )
Limited Liability Company; YET )
UNKNOWN EMPLOYEE; DOES I )
through X, inclusive, )
)

)

)

Defendants,

PLAINTIFF’S SIXTH REQUEST FOR PRODUCTION OF DOCUMENTS AND

CASE NO.: A-18-772761-C
DEPT. NO.: 25

MATERIALS TO DEFENDANT

TO: VENETIAN CASINO RESORT, LLC. d/b/a THE VENETIAN LAS VEGAS,

Defendant; and

Case Number: A-18-772751-C




THE GALLIHER LAW FIRNM
1850 E. Sahara Avenwue, Suite 167

Las Vegas, Nevada 89104
T632-735-0049 Fax: 702-735-0204
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25
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28

TO: MICHAEL A, ROYAL, ESQ. with ROYAL & MILES LLP., attorneys for Defendant
Plaintiff, JOYCE SEKERA, by and through her attorneys, THE GALLIHER LAW FIRM,
hereby makes the following Sixth Request for Production of Documents upon Defendant:

REQUEST NO. 23:

True and correct copies of any and all reports, documents, memoranda, or other information
describing or réferring 1o slip testing performed on the marble floors at the Venetian Hotel and
Casino by any Plaintiff, ot the Venetian, from Fanuary 1, 2000 to date.

REQUEST NO. 24:

Any and all communications, including correspondence, emails, internal communication, or
other memoranda which refers to the safety of marble floors located within the Venetian Hotel and
Casino from January 1, 2000 to date.

REQUEST NO. 25:

Any and all transeripts, minutes, notes, emails, or correspondence which has as a subject
matter, any meetings held by and between Venetian personnel, including management personnel,
where the subject of the safety of the marble floors at the Venetian was discussed and evaluated

from January 1, 2000 to date.

REQUEST NO, 26:

Any and all correspondence, emails, memoranda, internal office correspondence, or other
documents directed to the Venetian from a Contractor, Subcontractor, Flooring Expert, or similar
entity which discusses or refets to the safoty of marble floors located within the Venetian Hotel and
Casino from January 1, 2000 to date.

REQUEST NO. 27:

VEN 809




THE GALLIHER LAW FIRM
1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 39104
702-735-6049 Fax: 702-735-0204

oo oo a0 o

10
11

13
14
15
16
17
18
19
20
21
22
23
24
25
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28

the marble floors located within the Venetian Hotel and Casino from January 1, 2000 to date.

REQUEST NO. 28:

Any and all current and dated policies, procedures and training manuals and amendments
referencing standards for flooring and procedures for slip and falls including, but not limited to a
copy of “Preventing Slips, Trips and Falls,”

REQUEST NO. 25:

Any and all complaints submitted by guests or other individuals regarding the safety of the

marble floors.

REQUEST NO. 30:

Any and all quotes and estimates and correspondence regarding quotes and estimates relating
to the modification of the marbie floors to increase their slip resistance.
. fs / <5
DATED this day of May, 2019.

THE GALLIHER LAW FIRM

Keith E. Gattiher, Jr., Esq.
Nevada Bar No. 220

1850 E. Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Attorney for Plaintiff
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TIIE GALLTHER LAW FIRM
1850 E. Sahara Avenue, Saite 107

Las Vegas, Nevada 82104
702-735-0049 Fax: 702-735-0204
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CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that I am an employee of THE GALLIHER LAW FIRM amd that
service of a true and correct copy of the above and foregoing FIFTH REQUEST FOR
PRODUCTION OF DOCUMENTS TO DEFENDANT was serve on the ZE day of May,
2019, to the following addressed parties by:
___ First Class Mail, postage prepaid from Las Vegas, Nevada pursuant to N.R.C.P 5(b)
__ Facsimile, pursuant to EDCR 7.26 (as amended)

Electronic Mail/Electronic Transmission
_ Hand Deliversd to the addressee(s) indicated
_ . Receipt of Copy on this_____day of May, 2019,

acknowledged by,

Michael A. Royal, Esq.
Gregory A, Miles, Esq.
ROYAL & MILES LLP
1522 W. Warm Springs Road
Henderson, Nevada 89014
Attorneys for Defendanis

(ﬁ\/x/ dined”"

An Emplo¥ee of THE GALLIHER LAW FIRM
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THE GALLIHER LAW FIRM
1856 E, Sahara Avenue, Suite 107

Las Vegas, Nevada 89104
762-735-0049 Fax: 702-735-0204
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ELECTRONICALLY SERVED
6/20/2019 3:53 PM

THE GALLIHER LAW FIRM
Keith E. Galliher, Jr., Esq.
Nevada Bar No. 220

Jeffrey L. Galliher, Esq.
Nevada Bar No. 8078

George I. Kunz, Esq.

Nevada Bar No, 12245

1850 East Sahara Avenue, Suite 107
Lasg Vegas, Nevada 89104
Telephone: (702) 735-0049
Facsimile: (702) 735-0204
kealliker@galliherlawfirm.com
jzalliher@galiiherlawlirm.com

gkunz@lvlawguy.com
keallagher@ealliherlawfirm.com
Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO.: A-18-772761-C
DEPT. NO.: 25

JOYCE SEKERA, an Individual,
Plaintiff,
V.

)
)
)
)
)
VENETIAN CASINO RESORT, LLC, )
d/b/a THE VENETIAN LAS VEGAS,a )
Nevada Limited Liability Company; )}
LAS VEGAS SANDS, LLC d/b/a THE )
VENETIAN LAS VEGAS, a Nevada )
Limited Liability Company; YET )
UNEKNOWN EMPLOYEE; DOES 1 )
through X, inclusive, )
)

)

)

Defendants,

PLAINTIFE’S FIRST SET OF INTERROGATORIES TO DEFENDANTS
TO: VENETIAN CASINOC RESORT, LLC. d/b/a THE VENETIAN LAS VEGAS AND

LAS VEGAS SANDS, LLC d/b/a THE VENETIAN LAS VEGAS, Defendanst; and

Gase Number: A-18-772761-C
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Las Vegas, Nevada 89104
T702-735-0049 Fax; 702-735-0204

THE GALLIHER LAW FIRM
1850 E. Sahara Avenue, Suite 187
I N R N N N N R - T e N N
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TO: MICHAEL A. ROYAL, ESQ. with ROYAL & MILES LLP. attorneys for
Defendants

Plaintiff, JOYCE SEKERA, by and through her attorneys, THE GALLIHER LAW FIRM,
hereby makes the following First Set of Interrogatories upon Defendants:
INTERROGATORY NO. 1:

Please identify by PlaintifP's name, case number and date of filing all bomplaints filed
against the Venetian Casino Resort, LLC d/b/a The Venetian Las Vegas and/or Las Vegas Sands,
LLC d/b/a The Venetian Las Vegas in the Clark County District Court for any and all slip and fail
and/or trip and fall incidents oceurring on marble flooring anywhere within The Venetian Casino
Resort, LCC d/b/a The Venetian Las Vepas and/or Las Vegas Sands, LLC d/b/a The Venetian Las
Vegas from January 1, 2000 ‘t;)/zl}e present.

DATED fthis é

day of Tune, 2019,

THE GALLIHER LAW FIRM

Vo

Keith E. Galliker, Jr., Esq.
Nevada Bar No. 220

1850 E. Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Attorney for Plaingiff
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THE GALLIHER LAW ¥FIRM
1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 59104
702-735-0049 Fax: 702-735-0204
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CERTIFICATE OF SERVICE

] HEREBY CERTIFY that I am an employee of THE GALLIHER LAW FIRM amd that
service of a true and cotrect copy of the above and foregoing PLAINTIFF*S FIRST SET OF
INTERROGATORIES TO DEFENDANTS was serve ot tho_z_oﬂ day of June, 2019, to the
following addressed parties by:

__ First Class Mail, postage prepaid from Las Vegas, Nevada pursuant to N.R.C.P 5(b)
_i_ Facsimile, purstant to EDCR 7.26 (as amended)
Electronic Mail/Electronic Transmission
__ Hand Delivered to the addressee(s) indicated

Receipt of Copy on this day of June, 2019,

acknowledged by,

Michael A. Roval, Esq.
Gregory A, Miles, Hsq.
ROYAL & MILES LLP
1522 W. Warm Springs Road
Henderson, Nevada 89014
Attorneys for Defendants
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THE GALLIHER LAW FIRM

1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89144
712-735-0049 Fax: 702-735-0204
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ELECTRONICALLY SERVED
7117/2019 10:20 AM

THE GALLIHER LAW FIRM
Keith E. Galliher, Jr., Esq.
Nevada Bar No. 220

Jeffrey L. Galliher, Fsq,
Nevada Bar No. 8078

George J. Kunz, Esq.

Nevada Bar No. 12245
Kathleen H. Gallagher, Esq.
Nevada Bar Number 15043
1850 East Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Telephone: (702) 735-0049
Facsimile: (702) 735-0204
kealliter@galliherlawfirm.com
jgalliher@galliberlawfirm.com

gunz@lviawguy.comm
kegallagher{@galltherlawfirm.com
Attorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

JOYCE SEXERA, an Individual,
Plaintiff,

V.

VENETIAN CASINO RESORT, LLC,
d/b/a THE VENETIAN ILAS VEGAS, a

LAS VEGAS SANDS, LLC d/b/a THE
VENETIAN LAS VEGAS, a Nevada
Limited Liability Company; YET
UNKNOWN EMPLOYEL; DOES 1

through X, inclusive,

Defendants.

)
)
)
)
)
)
%
Nevada Limited Liability Company; )
)
)
)
)
)
)
)
)

CASENO.: A-18-772761-C
DEPT. NO.: 25

PLAINTIFY’S NINTH REQUEST FOR

PRODUCTION OF DOCUMENTS AND

MATERIALS TO DEFENDANT

Case Number; A-18-772761-C
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THE GALLTHER LAW FIRM

1850 E. Sahara Avenue, Suite 107

Las Yegas, Nevada 89104
TO2-735-0049 Fax: 702-735-0204
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PLAINTIFF’S NINTH REQUEST FOR PRODUCTION OF DOCUMENTS AND

MATERIALS TO DEFENDANT

TO: VENETIAN CASINO RESORT, LLC. d/b/a THE VENETIAN LAS VEGAS,
Defendant; and

TO: MICHAEL A. ROYAL, ESQ. with ROYAL & MILES LLP., attorheys for Defendant
Plaintiff, JOYCE SEKERA, by and through her attorneys, THE GALLIHER LAW FIRM,

hereby makes the following Ninth Request for Production of Documents upon Defendant;

REQUEST NO. 35:

True and correct copies of any and all claim forms, legal actions, civil complaints,
statements, security reports, computer generated lists, investigative documents or other memoranda
which have, as its subject matter, slip and fall cases occurring on marble floors within the subject

VENETIAN CASINO RESORT from the May 3, 1999 to the present.

DATED this / é) day of July, 2019.
THE GALLIHER LAW FIRM

7h

Keith E. Galliher, Jr., Fsq.
Nevada Bar No. 220

1850 E. Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Attorney for Plaintiff
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1850 E. Sahara Avenue, Suife 107
Las Vegas, Nevada 82104
TO2-735-0049 Fax: 762-735-0204

THE GALLIHER LAW FIRM
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CERTIFICATE OF SERVICE,

I HEREBY CERTIFY that I am an employee of THE GALLIHER LAW FIRM amd that
service of a true and correct copy of the above and foregoing NINTH REQUEST FOR
PRODUCTION OF DOCUMENTS TO DEFENDANT was serve onthe | £ day of July,
2019, to the following addressed parties by:

___ First Class Mail, postage prepaid from Lag Vegas, Nevada pursuant to N.R.C.P 5(b)

Facsimile, pursuant to EDCR. 7.26 (as amnended)

Electronic Mail/Electronic Transmission
" Hand Delivered io the addressee(s) indicated
__ Receiptof Copyonthis_ dayof 2019,

acknowledged by,

Michael A. Royai, Esq.
Gregory A. Miles, Esq.
ROYAL & MILES LLP
1522 W. Warm Springs Road
Henderson, Nevada 89014
Attorneys for Defendants

1w

AER LAW FIRM
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THE GALLIHER LAW FIRM

1850 E. Sahara Avenne, Suite 107

Las Vegas, Nevada 89104
702-735-0049 Fax: 702-735-0204

ELECTRONICALLY SERVED
7/19/2019 1:58 PM

THE GALLIMER LAW FIRM
Keith E. Galliher, Jr., Esq,
Nevada Bar No. 220

Jeffrey L. Galliher, Esq.
Nevada Bar No. 8078

George J. Kunz, Esq.

MNevada Bar No. 12245
Kathleen H. Gallagher, Esq,
Nevada Bar Number 15043
1850 East Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Telephone: (702) 735-0049
Facsimile: (702) 735-0204
kaalliher@galliheriawfiro.com

jgalliber@oalliherlawfirm.com

gkunz@lvlaweuy.com

kgallagher@galliherlawfirm com

Attorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

JOYCE SEKERA, an Individual,
Plaintiff,

V.

YENETIAN CASINO RESORT, LLC,
d/bfa THE VENETIAN LAS VEGAS, a

LAS VEGAS SANDS, LLC d/b/a THE
VENETIAN LAS VEGAS, a Nevada
Limited Liability Company: YET
UNKNOWN EMPLOYEE; DOES I

through X, inclusive,

Defendants.

)
)
)
)
)
)
%
Nevada . Limited Liability Compaay; )
)
)
)
)
)
)
)
)

CASENO.: A-18-772761-C
DEPT. NO.: 25

PLAINTIFE’S TENTH REQUEST FOR

PRODUCTION OF DOCUMENTS AND

MATERIALS TO DEFENDANT

Case Number; A-18-772761-C
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THE GALLIHER LAW FIRM

1850 E. Sakara Avenue, Suife 107

Las Vegas, Nevada 89104
‘?027‘735-(}@49 Fax: 7T42-735-0204
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PLAINTIFE’S TENTH REQUEST FOR PRODUCTION OF DOCUMENTS AND

MATERIALS TO DEFENDANT

TO: VENETIAN CASINO RESORT, LLC. d/t/a THE VENETIAN LAS VEGAS,
Defendant; and

TO: MICHAEL A. ROYAL, ESQ. with ROYAL & MILES LLP,, attorneys for Defendant
Plaintiff, JOYCE SEKERA, by and through her attorneys, THE GALLIHER LAW FIRM,

hereby makes the following Tenth Request for Production of Documents upen Defendant:

REQUEST NO. 36:

True and correct copies of any and all enwies and information contained in the Venetian’s
Alliance System regarding injury falls on marble flooting within the Venetian Las Vegas from

January 1, 2000 to present.

DATED this _ g @ﬁy of Tuly, 2019,

THE GALLIHER LAW FIRM

Keith E. Galliher, Jr., Esq.
Nevada Bar No. 220

1850 E. Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Attorney for Plaintiff
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THE GALLIHER LAW FIRM

1350 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89104
T02-735-0049 Fax: 702-735-0204
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CERTIFICATE QF SERVICE

I HEREBY CERTIFY that I am an employee of THE GALLIHER LAW FIRM amd that
service of a true and correct copy of the above and foregoing TENTH REQUEST FOR
PRODUCTION OF DOCUMENTS TO DEFENDANT was serve on {he K y of July,
2019, to the following addressed parties by:

— First Class Mail, postage prepaid from Las Vegas, Nevada pursuant to N.R.C.P 5(b)
__\/I%Kimﬂe, pursuant to EDCR 7.26 (as amended)

" Electronic Mail/Electronic Transtmission

——. Hand Delivered to the addresses(s) indicated

Receipt of Copy on this day of 2019,

acknowledged by,

Michael A. Royal, Esq.
Gregory A. Miles, Esq.
ROYAL & MILES LLP

1522 W, Warm Springs Road
Henderson, Nevada 89014
Attorneys for Defendants

An Employec0f THE-GGALLIHER LAW FIRM
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THE GALLIHER LAW FIRM
1850 E. Sahara Avenune, Suite 107
Las Vegas, Nevada 89104
T02-735-0049 Eax: 702-735-0204
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ELECTRONICALLY SERVED
7/22/2019 10:11 AM

THE GALLIHER LAW FIRM
Keith E. Galliher, Jr., Esq.
Nevada Bar No, 220
Jeffrey L. Galliker, Esq.
Nevada Bar No. 8078

George J. Kunz, Esq,

Nevada Bar No. 12245
Kathleen H, Gallagher, Esq.
Nevada Bar Number 15043
1850 East Sahara Avenue, Suite 107
Lias Vegas, Nevada 89104
Telephone: (702} 735-0049
Facsimile: {(702) 735-0204
kgalliher@galliherlawfirm.com

igalliher@galliherlawfirm,com

glunz/@lvlawguy.com

keallagher@galliherlawfinm,.com

Attorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

TOYCE SEKERA, an Individual,
Plaintiff,
V.

VENETIAN CASING RESORT, LLC,
d/b/a THE VENETIAN LAS VEGAS, a
Nevada Limited Liability Company;
LAS VEGAS SANDS, LLC d/b/a THE
VENETIAN LAS VEGAS, a Nevada
Limited Liability Company; YET
UNKNOWN EMPLOYEE; DOES I
through X, inclusive,

Defendants.

PLAINTIFE’S SECOND SET OF INTERROGATORIES TO DEFENDANTS

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CASENO.: A-18-772761-C
DEPT. NO.: 25

TO:  VENETIAN CASINO RESORT, LLC. d/b/a THE VENETIAN LAS VEGAS AND

LAS VEGAS SANDS, LLC d/b/a THE VENETIAN LAS VEGAS, Defendanst; and

1

GCase Number: A-18-772761-C
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THE GALLIHER LAW FIRM

1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89104
102-735-0049 Fax: 702-735-6204
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TO: MICHAEL A, ROYAL, ESQ. with ROYAL & MILES LLP., attorneys for

Defendants

Plaintiff, JOYCE SEKERA, by and through her attorneys, THE GALLIHER LAW FIRM,

INTERROGATORY NO. 2:

DATED this __j 57 dy of July, 2019,

hereby makes the following Second Set of Interrogatories upon Defendants:

THE GALLIHER LAW FIRM

A

Please identify names, addresses and phone numbers of any and all individuals designated as

safety engineers who perform(ed) accident checks at the Venetian from the year 2000 to the present.

Keith E. Gallilier_Ir, Fsq.
Nevada Bar No, 220

1850 E. Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Atiorney for Plaintiff

VEN 826




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of THE GALLIHER LAW FIRM amd that
service of a true and'correct copy of the above and foregoing PLAINTIFF’S SECOND SET OF
INTERROGATORIES TO DEFENDANTS was serve on the % ldal‘y of July, 2019, to the

Las Vegas, Nevada 89104
702-735-004%9 Fax: 702-735-0204

THE GALLIHER LAW FIRM
1850 E. Sahara Avenue, Suite 107
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10
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24
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28

following addressed parties by:

__ First Class Mail, postage prepaid from Las Vegas, Nevada pursuant to N.R.C.P 5(b)
____F L@nile, pursuant to EDCR 7.26 (as amended)

_Léectronic Mail/Electronic Transmission

__ Hand Delivered to the addressee(s) indicated

__ Receiptof Copy onthis ____day of July, 2019,

acknowledged by,

Michael A, Royal, Esq.
Gregory A, Miles, Esq,
ROYAL & MILES LLP
1522 W, Warm Springs Road
Henderson, Nevada 89014
Attorneys for Defendants

An Employee of THE GALLIHER LAW FIRM
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Las Vegas, Nevada 89104
T02-735-0049 Fax: 702-735-0204

1850 E. Sahara Avenue, Suite 107

THE GALLIHER LAW FIRM
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ELECTRONICALLY SERVED
7/29/2019 4.05 PM

THE GALLIHER LAW FIRM
Keith E. Galliher, Jr., Esq.
Nevada Bar No. 220

Jetfrey L. Galliber, Esq,

Nevada Bar No. 8078

George J. Kunz, Esq.

Nevada Bar No, 12245

Kathleen H. Gallagher, Esq.
Nevada Bar Number 15043

1850 East Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Telephone: (702) 735-0049
Facsimile: (702) 735-0204
kealliher@galliherlawfirm com
igalliher@ealliherlawfirm.com
gkunz@lvlawguy.com
keallagher@galliberlawfirm.com

Attorneys Tor Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

JOYCE SEKERA, an Individual,
Plaintiff,
v.

VENETIAN CASINO RESORT, LLC,
d/b/a THE VENETIAN LAS VEGAS, a
Nevada Limited Liability Company;
LAS VEGAS SANDS, LLC d/b/a THE
VENETIAN LAS VEGAS, a Nevada
Limited Liability Company, YET
UNKNOWN EMPLOYEE; DOES I
through X, inclusive,

Defendants,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
}
)

CASE NO.: A-18-772761-C
DEPT.NO.: 25

PLAINTIFE’S ELEVENTH REQUEST

FOR PRODUCTION OF DOCUMENTS

AND MATERIALS TO DEFENDANT

Gase Number: A-18-772761.C
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1850 E. Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
702-735-0049 Fax: 702-735-0204

THE GALLTHER LAW FIRM
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PLAINTIEF

'S ELEVENTH REQUEST FOR PRODUCTION OF DOCUMENTS AND

MATERJALS TO DEFENDANT _
TO: VENETIAN CASINO RESORT, LLC. d/b/a THE VENETIAN LAS VEGAS,
Defendant; and
TO: MICHAEL A. ROYAL, ESQ. with ROYAL & MILES LLP., attorneys for Defendant

Plaintiff, JOYCE SEKERA, by and through her attorneys, THE GALLIHER LAW FIRM,

hereby makes the following Tenth Request for Production of Documents upon Defendant:

REQUEST NO. 37:

Any and all quotes, estimates, correspondence, emails, memorandums, minutes, file notes

and/or other documentation related to Venetian’s decision to remove and replace the carpet with
marble flooring and Venetian’s removal and replacement of carpet with marble flooring as

referenced by Christina Tonemah in her deposition. (25: 9-26: 26; 1-6)

‘ 74
DATED this 26 cﬁy of Tuly, 2019.

THE GALLIHER LAW FIRM

v

Keith E. Galliher, Jr., Esq.
Nevada Bar No, 220

1850 E. Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Attorney for Plaintiff
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Las Vegas, Nevada 9104
TO2-735-0049 Fax: 702-735-0204

THE, GALLIHER LAW FIRM
1850 E. Sahara Avenue, Suite 107
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of THE GALLIHER LAW FIRM amd that
service of a true and correct copy of the above and foregoing ELEVENTH REQUEST FOR
PRODUCTION OF DOCUMENTS TO DEFENDANT was serve on th8” " [ ¥dayof July,
2019, to the following addressed parties by:

__ . First Class Mail, postage prepaid from Las Vegas, Nevada pursuant to N.R.C.P 5(b)

Fdcesimile, pursuant to EDCR 7.26 (as amended)

Electronic Mail/Electronic Transmission
Hand Delivered to the addressee(s) indicated
Recgipt of Copy on this day of 2019,

acknowledged by,

Michael A. Royal, Esq,
Gregory A. Miles, Esq.
ROYAL & MILES LLP
1322 W. Warm Springs Road
Henderson, Nevada §9014
Attorneys for Defendants

An Employee of THE GATLIHER LAW FIRM
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1850 E. Sahara Avenrue, Suite 107
Las Vegas, Nevada 89104
702-735-0049 Fax: 702-735-0204

THE GALLIHER LAW FIRM
8RB R ERBRRg

ELECTRONICALLY SERVED
7/30/2019 10:09 AM

THE GALLIHER LAW FIRM

Keith E. Galliher, Jr., Esq.

Nevada Bar No, 220

Teffrey L. Galliker, Esq.

Nevada Bar No, 8078

George J. Kunz, Esq.

Nevada Bar No. 12245

Kathleen H, Galiagher, Esq.

Nevada Bar Number 15043

1850 East Sahara Avenue, Suvite 107

Las Vegas, Nevada 89104

Telephone: (702) 735-0049

Facsimile: (702) 735-0204

koalliher@galliherlawfirm.com

jgalliber@galliherlawfirm.com

gkunz@vlawguy.com

kpallagher@oalliherlawfirm,com
Attorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

JOYCE SEKERA, an Individual,
Plaintiff,
.

VENETIAN CASINO RESORT, LLC,
d/b/a THE VENETIAN LAS VEGAS, a
Nevada Limited Liability Company;
LAS VEGAS SANDS, LLC d/bfa THE
VENETIAN LAS VEGAS, a Nevada
Limited Liability: Company; YET
UNKNOWN EMPLOYEE; DOES 1
through X, inclugive,

Defendants.

CASE NO.: A-18-772761-C
DEPT.NO.: 25

SEVEN DAY NOTICE OF INTENT TO SERVE A SUBPOENA PURSUANT TO NRCP 45

a)(4)(A)

PLEASE TAKE NOTICE that the Plaintiff in this matter intends to serve the attached

1

Case Number; A-18-772761-C
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Las Vegas, Nevada 89104
o
=

1850 E. Sahara Avenue, Suite 107
702-735-0049 Fax: 702-735-0204

THE GALLYHER LAW FIRM

[ o B Y S e e o R I N T e VN
QO\JG\M-#LDM'—‘O\-DOO“-J

Subpoena Duces Tecum and Deposition Notice upon Person Most Knowledgeable seven days from

the date of filing this Notice,

7
DATED this __z/c?aiy of July, 2019,

THE GALLIHER LAW FIRM

o

Keith E. Gallifer, Jr., Esq.
Nevada Bar Ne. 220

1850 E. Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Attorneys for Plaintiff
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THE GALLIHER LAW FIRM

1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89104
702-735-0049 Fax: 702-735-0204

Mo - N o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of THE GALLIHER LAW FIRM and that
service of a true and correct copy of the above and foregoing NOTICE OF INTENT TO SERVE,
A SUBPOENA PURSUANT TG NRCP 45 (0)(4)(A) was served on tﬁe%;day of July,
2019, to the following addressed partiss by:

_. First Class Mail, postage prepaid from Las Vegas, Nevada pursuant to N.R.C.P 5(b)
—_ Facgitnile, pursuant to EDCR 7.26 (as amended)

_k_/é:j:m'c Mail/Electronic Transmission

... Hand Delivered to the addressee(s) indicated

Receipt of Copy on this day of , 2019,

acknowledged by,

Michael A. Royal, Esq.
Gregory A. Miles, Esq.
ROYAL & MILES LLP
1522 W, Warm Springs Road
Henderson, Nevada 89014
Attorney for Defendant
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THE GALLTHER LAW FIRM

1850 E. Sahara Avenue, Suiie 107

Las Vegas, Nevada 89104
TO2-735-0049 Fax: 702-735-0204
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THE GALLIHER LAW FIRM
Keith E, Galliher, Jr., Esq,
Nevada Bar No. 220

Jeffrey L. Galliher, Bsq.
Nevada Bar No. 3078

George I, Kunz, Esq.

Nevada Bar No. 12245
Kathleen H. Gallagher, Esq.
Nevada Bar Number 15043
1850 East Sahara Avenue, Suite 107
Las Veégas, Nevada 89104
Telephone: (702) 735-0049
Facsimile; (702) 735-0204
kaalliher@ealliberlawfirm.com
jgalliherf@galliherlawfirm.com

gkunz(@lvlawpuy.com

kpallagher@galliherlaywfirm.com

Attorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

JOYCE SEKERA, an Individual,
Plaintiff,

V.

VENETIAN CASINO RESORT, LLC,

d/b/a THE VENETIAN LAS VEGAS, a

LAS VEGAS SANDS, LLC d/b/a THE
VENETIAN LAS VEGAS, a Nevada
Limited Liability Company; YET
UNENOWN EMPLOYEE; DOQOES I

through X, inclusive,

Defendants.

)
)
)
)
)
)
)
Nevada Limited Liability Company; )
)
)
)
)
)
)
)
)

SECOND AMENDED SUBPOENA DUCES TECUM

CASE NO.: A-18-772761-C
DEPT. NO.: 25

Page 1 of 3
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THE STATE OF NEVADA SENDS GREETINGS TO:

Personr Most Knowledgeable

Venetian Casino Resort, LLC d/b/a The Venetian Las Vegas

¢/o Royal & Miles LLP

1522 W, Warm Springs Road

Henderson, Nevada 89014

WE COMMAND YOQU, that all singular business and excuses being set aside, you appear
and attend on the 30" of August, 2019 at 2:00 p.m, at THE GALLIHER LAW FIRM 1850 B. Sahara
Avenue, Suite 107, Las Vegas, Nevada 89104. You are required to bring with you at the time of] -

your appearance any items set forth herein. If you fail to attend, you will be deemed guilty of

contempt of Court and liable to pay all losses and damages caused by your failure to appear and in

THE GALLTHER LAW FIRM

1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89104
702-735-0049 Fax: 702-735-0204

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

addition, forfeit the sum of One Hundred Dollars ($100.00).

ITEMS TO BE PRODUCED

1. Any and all documents regarding the topics listed on the attached Notice of Taking

Deposition,

g

DATED this day of July, 2016

THE GAL{?’%VAW FIRM

Keith E. Galliher, Jr., Esq.
Nevada Bar Number 220

1850 E. Sahara Ave., Suite 107
Las Vegas, NV 89104
Attorney for Plaintiffs

Page 2 of 3
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THE GALLJHER LAW FIRM
1850 E. Sahara Avenwe. Suite 107
Las ¥egas, Nevada 59104
T02-735-0049 Fax: 702-735-0204
5 R R REEBERER2EE S = 3

o
[~ -]

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of THE GALLIHER LAW FIRM and thai

service of a true and correct copy of the above and foregoing SECOND AMENDED SUBPOENA)

DUCES TECUM was served on the day of Tuly, 2019, to the following addressed parties|

by:
______ First Class Mail, postage prepaid from Las Vegas, Nevada pursuant to N.R.C.P 5(b)
__ Facsimile, pursuant to EDCR 7.26 (as amended)
Electronic Mail/Electronic Transmission
______ Hand Delivered tc the addressee(s) indicated

Receipt of Copy on this day of , 2019,

acknowledged by,

Michael A. Royal, Esq.
Gregory A. Miles, Esq.
ROYAL & MILES LLP

1522 W. Warm Springs Road
Henderson, Nevada 89014
Atiorngy for Defendant

An employee of THE GALLIHER LAW FIRM

Page 3 of 3
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THE GALLTHER LAW ¥FIRM

1850 E. Sahara Avenne, Snite 107

Las Vegas, Nevada 89104
702-735-0049 Tax: 702-735-0204
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THE GALLIHER LAW FIRM
Keith E. Galliher, Jr., Esq.
Nevada Bar No, 220

Jeffrey L. Galliker, Esq.
Nevada Bar No. 8078

George J. Kunz, Esq.

Nevada Bar No, 12245
Kathleen H. Gallagher, Esq.
Nevada Bar Number 15043
1850 East Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Telephone: {702) 735-0049
Facsimile: (702) 735-0204
kgalliher@galliherlawfirm.com
igalliher@aalliherlawfirm.com
gkunz@lvlawsuy.com

kpallagher@galliherlgwiirm.com
Aftorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

JTOYCE SEKERA, an Individual,
Plaintif,

v,

VENETIAN CASINO RESORT, LLC,
d/b/a THE VENETIAN LAS VEGAS, a
Nevada Limited Liability Company;
LAS VEGAS SANDS, LLC Jd/b/a THE
VENETIAN LAS VEGAS, a Nevada
Limited Liability Company; YET
UNKNOWN EMPLOYEE; DOES 1

through X, inclusive,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO.: A-18-772761-C
DEPT. NO.: 25

SECOND AMENDED NOTICE OF TAKING DEPOSITION

Page | of 5
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PLEASE TAKE NOTICE that at 2:00 p.m. on Friday, August 30, 2019, (previously
scheduled for August 2, 2019) at The Galliher Law Firm located at 1850 E. Sahara Avenue, Suite]
107, Las Vegas, Nevada, the Plaintiff in the above entitled action will take the 30(b)(6) deposition of
PERSON MOST KNOWLEDGEABLE regarding the following topics:

1. Total number of injury falls on marble floors located within The Venetian Las Vegas

Las Vegas, Nevada 89104
702-735-0049 Fax: 702-735-0204

THE GAT1IHER LAW FIRM
1830 E. Sahara Avenue, Suite 107

. Actions taken by The Venetian Las Vegas to chanige the coefficient of friction with

. Measures taken to locate and produce security/incident injury fall reports by The
. Slip testing performed by The Venetian Las Vegas or it’s representatives with respect

. Any invoices or work orders with respect to the removal of earpet in pedestrian

. The identi¢y of all employees who were responsible for managing and maintaining

from November 4, 2013 to present.

respect to the marble floors within The Venetian Las Vegas from November 4, 2013 to

present,

Venetian Las Vegas as requested by Plaintiff in this Litigation,

to the marble floors within The Venetian Las Vegas from November 4, 2013 to present,

walkways and replaced with marble and/or granite flooring from November 4, 2006 to

present.

Venetian's technology infrastructure;

The name, address and phone number of the specific employee(s) tasked with
retrieving incident reports from Venetian's system for this Htigation, the litigation in
Smith v. Venetian (A-17-753362-C), Cohen v. Venetian (A-17-761036-C) and Boucher
v. Venetian (A-18-773651-C) and the name address and phone number of the individual

who assigned them this task.

Page Z of 5
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THE GALLIHER LAW FIRM

1850 E. Sahara Avenue, Snite 107

Las Vegas, Nevada 89104
T02-735-0049 Fax: 702-735-0204
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8, The identity of all non-employee consultants, consulting firms, contractors or similar
entities that were responsible for managing and maintaining Venetian's technology|
infrastructure;

9. Software used, inchuding dates they were in use and any software modifications;

10. Identity of, deseription of and policies and procedures for the use of all internal
systems for data management, complaint and report making, note keeping,
minute/transeript taking and employee e-mail, messaging and other communication
systems and description of all employee accounts for said systems;

11, Description of all cell phones, PDAs, digital convergence devices ar other portable
electronic devices and who they were/are issued to;

12, Physical location of electronic information and hard files aad descripﬁon of what|
information is kept in electronic form and what is kept in hard files;

13. Deseription of policies and procedures for performing back-ups;

14, Inventory of back-ups and when they were created;

15. User permissions for accessing, modifying, and deleting data;

16. Utilization of data deletion programs;

17. A listing of current and former personnel who have or had access to metwork
resources, technology assets, back-up, and other systems operations;

18, Electronic records management policies and procedures;

upon oral examination, pursuant to Rules 26 and 30 of the Nevada Rules of Civil Procedure, before
a Notary Public, or before some other officer authorized by the law to administer oaths. Oral
examination will continue from day to day until completed. You are invited to attend and cross

examine.

Page 3 of 5
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THE GALLIHER LAW FIRM

185G E. Sahara Avenne, Suite 107

Las Vegas, Nevada 89104
702-735-0049 Fax: 702-735-0204
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PLEASE TAKE FURTHER NOTICE that Plaintiff has not retained the services of a
licensed interpreter for this deposition, and hereby requests that deponent’s attorney provide
immediate notice of the need for a licensed interpreter for this deposition if such a need is
required by the deponent. In the event deponent and his/her attorney appear at the deposition
without providing at lease seventy-two (72) hours’ notice prior to the deposition of the need for
# licensed interpreter, and the deposition cannot proceed because of this lack of notice and the
resulting absence of a licensed interpreter, the deponent and his/her attorney will be held
jointly and severally responsible for any and all attorney fees and costs, including court

reporter charges, inenrred by Plaintiff for this deposition.

DATED this__ /-4 %(’/ofjuly, 2019

THE GALLI LAW FIRM

Keith E. Galliher, Jr., Esq.
Nevada Bar Number 220

1850 E. Sahara Ave., Suite 107
Las Vegas, NV 89104
Attorney for Plaintiffs

Page 4 of 5
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1850 E, Sakara Avenue, Suite 107
Las Vegas, Nevada 89104
T02-735-0049 Fax: 702-735-0204

THE GALLIHER LAW FIRM
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of THE GALLIHER LAW FIRM and that
setvice of a troe and correct copy of the above and foregoing SECOND AMENDED NOTICE OF
TAKING DEPOSITION was served onthe __ day of July, 2019, to the following addressed|
parties by:

___ First Class Mail, postage prepaid from Las Vegas, Nevada pursuant to N.R.C.P 5(b)
_____ Facsimile, pursuant to EDCR 7.26 (as amended)

Electronic Mail/Electronic Transmission

_ Hand Delivered to the addressee(s) indicated

Receipt of Copy on this day of , 2019,

acknowledged by,

Michael A. Royal, Esq.
Gregory A, Miles, Esq.
ROYAL & MILES LLP
1522 W, Warm Springs Road
Henderson, Nevada 89014
Attorney for Defendani

Canyon Court Reporting
Via email only
admin@canyonct.com

An employee of THE GALLIHER LAW FIRM

Page 5of 5
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Henderson NV 85014
Tel: (702) 471-6777 + Fax: (702) 531-6777

ROYAL & MILESLLP
1527 W Warm Springs Road
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Electronically Filed
7123/2019 8:35 AM
Steven D. Grierson

CLERK OF THE COU
ORDR C&’&A ,&m
Michael A. Royal, Esq. : '
Nevada Bar No, 4370
Gregory A. Miles, Esq.
Nevada Bar No. 4336
ROYAL & MILES LLP
1522 West Warm Springs Road
Henderson Nevada 89014
Tel; (702 471-6777
Fax; (702) 531-6777
Email: mroval@royalmileslaw,com
Attorneys for Defendants
VENETIAN CASING RESORT, LLC and
LAS VEGAS SANDS, LLC

DISTRICT COURT

CLARK COUNTY, NEVADA

JOYCE SEKERA, an Individual; CASENO.: A-18-7727561-C
DEPT. NO.: 25

Plaintiff,
A7

VENETIAN CASINO RESORT, LLC, d/t/a | FINDINGS OF FACT, CONCLUSIONS OF
THE VENETIAN LAS VEGAS, & Nevada LAW AND QRDER GRANTING
Limited Liability Company; LAS VEGAS | DEFENDANTS’ MOTION FOR PARTIAL
SANDS, LLC d/b/a THE VENETIAN LAS | SUMMARY JUDGMENT ON MODE OT
VEGAS, a Nevada Limited Liability Company; | OPERATION THEORY OF LIABILITY
YET UNKNOWN EMPLOYEE; DOES I
through X, inclusive,

Betandants.

Defendants VENETIAN CASINO RESORT, LLC, and LAS VEGAS SANDS, LLC
{collectively Venetiom), filed Defendants Motion for Partial Summary Jndgment on Mode of Operation
Theory of Liability on May 21, 2019, Plaintiff filed an opposition on May 28, 2019. Defendants filed
a teply on June 18, 2019. A bhearing was held on June 25, 2019, Keith E. Galliher, Jr., Esq., and
Kathleen H. Gallagher, Esq., of The Galliher Law Firm, representing Plaintiff TOYCE SEKERA, and

Michael A, Royal, Esq., of Royal & Miles LLP, representing Venetian. Upon review of the motion,

LY

RAMaster Cuso Foldor\38371 8\Pleadings\dOrder (Mode of Cperations MSJ).wpd jU&_ i f me‘}

Case Number: A-18-772781-C
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all responses thereto, the papers and pleadings on file, and argument presented at the hearing, the
Court hersby issues the following findings, conclusions of law and order,

FINDINGS QF FACT

I8 The Venetian Resort Hotel Casino (Venetian property) is a Las Vegas business which
provides hotel accommodations, gaming, entertainment, bars and restayrants to guests,

2 The Venetian property does not restrict guests from moving through its premises with
food and/or drinks,

3. On November 4, 2016, Plaintiff slipped and fell in the Grand Lux rotunda area of the
Venetian property.

4, There are multiple restaurants, shops, bars and other places to purchase food and
beverages in the area surrounding the Grand Lux rotunda and throughout the Venetian Property,

5, There [s no evidence that as & business owner, Venetian chose a mods of operation that
requires its cuslomers/guests to perform selfservice tasks traditionally performed by Veretian
employees,

6. There is no evidence that the hazard of which Plaintiff claims to have caused or
contributed to the Subject Incldent (Alieged Condition) was created by a Venetian customer or guest
performing a seli-service task traditionally conducted by employees.

7. There is no evidence in this action that the Alleged Condition was the result of a
Venetian customer or guest performing a self-service task traditionally performed by employees,

8. There are no genuine issues of material fact which preclude the Court from considering
the pending motion for partial summary judgment on the mode of operation theory of liability,

i

1

H

RAMaster Case Polder\383718\Pleadings\d Order (Mode of Operations Mﬁ):\wpd
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CONCLUSIONS OF LAW

9, The Self-Service Mode of Operation theory of negligence under Nevada premises
liabiiity law is a narrowly limited exception to the law applied in circumstances where a business
owner has chosen a self-service mode of operation for its business requiring its guests/customers (o
perform tasis traditionally performed by employees; and that the guest, in the performance ol that task
traditionally performed by the businesses employee, caused a hazard to be present on the owner’s
premises. (See FGA, Inc. v, Giglia, 128 Nev, 271, 281, 278 P.3d 490, 496 (2012}, citing Ciminski v.
Einn Corp, 13 Wn, App. 815, 537 P.2d 850, 853 (Wash. Ct. App. 1975).)

10.  There is no evidence to support a ¢laim that Venetian chose a mode of operation that
requires its guests/customers to perform tasks traditionally performed by Venetian employees

Il There is no evidehce to support a claim that any guest/customer of Venetlan was
performing said self-service task traditionally performed by a Venetian employee that caused the
hazardous condition of which Plaintiff complains, to be present at the Venetian premises.

12 The absence of evidence that the Alleged Condition was the result of & Venetian

customer or guest performing a self-service task that was traditionally performed by employees is
dispositive to application of the mode of operation: approach.

13, The mere fact that the Venetian property sells food and beverages to pattons who are
then allowed to move about the premises is not enough to apply the mode of operation theory of
liability under Nevada law.

ORDER

Il IS HEREBY ORDERED, ADJUDGED AND DECREED that Defendants Motion for
Pattial Summaty Judgment on Mode of Operation Theory of Liability is GRANTED,

il

1

RiMaster Cave Folde\383718\P eadingsviOrder (Mode of Operations Mék):wpd
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IT IS FURTHER HEREBY ORDERED, ADJUDGED AND DECREED thal Plaintiff is

precluded from having the jury instructed on the mode of operation theory of Liability at trial,

DATED this_| @kday G%”"k ng,(2019 ; JéDi/ &

Submitted by:

MichhElA! RefyalfBsqe]
Nevada [Bar o, 4370

Gre, ilof, Haq.

Nevada Bar No, 4336

1522 W. Warm Springs Road
Henderson, NV 80014

Attorneyvs for Defendanis

VENETIAN CASING RESORT, LLC and
LAS VEGAS SANDS, LLC

DISTRICT COURT JUDGE
Riviewsd by:

THE GALLIHER LAW FIRM

Kaith E, Galliher, Jr., Esq,
Nevada Bar No, 220

1830 E, Sahara Avenue, Suite 107
Las Vegag, NV 89014

Attorneys for Plaintiff

JOYCE SEKERA

R:\Master Casa Folder\3837E8\Ploadingaid Order (Mode of Operationg Mdi)mpd
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DAVID A, ELLIOTT, P.E. February 13, 2009
LIVIA FARINA vs DESERT PALAGE, INC. 1

DISTRICT CQURT

CLARK COUNTY, NEVADA

LIVIA FARINA,
Plaintiff,

Ve . CASE NO, AL42232
DEPT. NO. XIT
DESERT PALACE, INC. dba
CAESARS PALACE HOTEL AND
CASINO, and DROBES 1 through 20,
inclusive,

Defendants.

DEPOSITION OF DAVID ALLEN BELLIQTT, R.B.
Taken on Fridéy, February 13, 2009
At 12:18 p.m.
At 2300 West Sahara Avenue

Suite 770
Las Vegas, Nevada

Reported by: John L. Nagle, CCR 211

@ ESQUIRE 800.211.DEPO (3376)

EsquireSolutions.com
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DAVID A. ELLIOTT, P.E. February 13, 2009
LIVIA FARINA vs DESERT PALACE, INGC. 33

foregeeable conditions are there.

0. How about ANSI? First of all, the 0.6, is
that a recommendation in ANSI or a requirement?

A, They don't mention .6 at all in ANSI.

Q. So they don't even have a measurement, a
required measurement, for the friction rating?

A. No, sir. It jusﬁ hag to be slip resistant
under the foreseeable conditions.

Q. And is there anything in ANSI that you
believe mandates that the floor pass a wet test at 0.5
as opposed tc a dry test?

MR. ZIMMERMAN: Thie is the floor in the
vestibule?

BY MR. McGRATH:

.Q. Any marble flooring in a public
accomcdation.
A, You know, I think we're just beating a

dead horse here. I understand the definition of slip
registance, and what i1s slip resistant.

Being a pedestrian safety professional, I
can tell you exactly what number, in my opinion, and
the same opinion of everybedy else that does this, is
glip resistant.

It wouldﬁ't do you any good to test a

floor dry, because I can already tell you it's going to

@ ESQU IRE ' . 800.211.DEPO (3376)

OEF OSITiON SOLUTIONS EsquireSolutions.com
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DAVID A, ELLIOTT, P.E. * Fabruary 13, 2009
LIVIA FARINA vs DESERT PALACE, INC. 34

be slip resistant when it's dry, but it's not going to
do you any good, again, to take that same floor and run
sprinklers on it all the time and tell people to walk
across 1t, bhecausze we tested it dry. It makes no
sense.

Q. Have you ever tested marble flooring in a
casino in the Las Vegas area using the wet test where

the marble flooring passed the 0.6 standard?

A, Never.

0. HEow about the 0.5 standard?

A, Ne, gir., Marble is a horrible choice.

g. Eseentially if vou don't have carpst down,

it's slippery when it's wet, right?

A, No, sir., There's other tile that you can
uge that is very aesthetically pleasing that will meet
that standard. |

Q. Give me some examples, if vou don't mind.

A, You can go into the Venetian. I do a lot
of work for the Venetian and consulting and litigaticn,
and their tile ig glip resistant when wet, and it locks
qgood..

But it's not marblie flooring?
No, it's not marble flooring.

Tg it tile?

It's a ceramic tile.

@ ESQUIRE 800.211.DEPO (3376)

EsquireSolutions.com
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DAVID A. ELLIOTT, P.E. February 13, 2008
LIVIA FARINA vs DESERT PALACE, INC. & 36

Q. Any other properties that you can give me
a specific example of where they don't use marble?

A, Well, no peool deck uses marble, obviously,
and sidewalks accessing pool decks are concrete, and
they usually have a very rough suriface on them.i

Whenever I've had a c¢lient that has had
marble in their casinc and I'm working for the defense,
I've just told them that "Hey, this is slippery when
it's wet. You shouldn't be using it. If you want to
continue using it, you got to take certain things into
account. You have to take other preventive measures to
praevant glipping.”

And sometimes they're receptive to those
ideas and sometimes they're not. These are just my
opinions as a pedestrian safety consultant,

Q. What are vyou assuming in terms of how far
in terms of feet the plaintiff slipoed -- withdraw the
gquesticn.

I'm trying to ask you about the location
of the slip-and-fall incident. How far into the
property past the entrance door are you assuming that -
it occurred?

A. Well, 1f I remember right, the depth of
that wvestibule is about 12 feet, and it looks liks

ghe's maybe halfway, maybe a halr over halfway, so

EsquireSolutions.com

@ ESQUIRE 80C.211.DEPQ (33786)
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-Tele: 702-735-0049
Fax: 702-735-0204

June 25, 2019

SENT VIA E-SERVICE

Re:

Sekera v. Venetian

Dear Mike:

Paralegals

DEENA P, MOONEY
STACEY RAY
KUL’ELAU FINLEY GOO

On May 14, 2019 the Honorable Kathleen Delaney ordered Venetian to produce the “unredacted
incident repotts” responsive to Plaintiff*s Request for Production No. 7 which asks for

True and correct copies of any and all claim forms, legal actions, ¢ivil complaints, statements,
security reports, computer generated lists, investigative documents or other memoranda which
have, as its subject matter, slip and fall causes occutring on marble floors within the subject
VENETIAN CASINO RESQRT within three years prior to' the incident described in Plaintiffs
Complaint [November 4, 2013], to the present.

I have yet to receive the 64 pre-fall unredacted incident reports, as well as the following pre-fall undisclosed
incident reports responsive to Plaintiff’s Request for Production:

DATE | TIME REPORT # | LOCATION | COMMENTS SECURITY / NOTES
1. | 11-7-13 | T:54 am Grand Lux Slipped and fell on
Café the marble floor in
the front of Grand
Lux Café earlier
that morning at
approximately
6:00 a.m,
2| 12-27- | 3:07 pm. WOwW Slipped and fell on
13 fountain a wet areq on the
feature marble floor next
to the WOW
fountain feature
3. [ 7-10-14 | 1:25PM | 1407V-2272 | Grand Luxe | Water on floor I. Larson report writer
1. Mofate EMT/S0
Merrick Anderson Facilities
Eng.

Case Number: A-18-772751-C
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4. | 7-13-14 | 8:02 1407V-3057 | Lobby 1 Liquid Jacob Johnson Asst. Sec.
Mngr.
Brittany Peck Front desk
mngr.
Taylor McFate, EMT S.0.
G. Rescigno Report writer
5. | 7-29-14 | 2:47p.m, | 1407V-7161 | Lobby 1 Liquid Thomas Labert Front Desk
Mngr,
Christopher Moiser Asst. Sec
Mngr.
Sean Pemberfon Eng,
G. Rescigno Report writer
Chris Malcom S.0.
6. |8-23-14 Hotel Lobby | Slip and fall on Rucker v. Venetian Casino
‘ clear liquid Resort, LLC (A-15-729566-
C). Venetian stated in its
Opposition to Plaintiff™s
Motion to Amend this “should
have been included” and that
“Defendants will supplement
NRCP 34 responses to
provide.”
7. | 8-28-14 | 10:30 1408V-7104 | Venetian Fall reported nest | Mary Ros, Front Desk
pam. Tower morning. Fall Monte McAmulty Facilities
occurred near J. Larson, Report Writer
bathroom by /715
Grand Luxe
Water _
8. | 8-31-14 | 2:43 p.m. | 1408V-7791 | Lobby 1 large water spill Jacob Johnson Asst, Sec. Magr,
Archie Balon, 5.0,
G. Rescigno, report writer
Derek Santillan, Facilities
9, | 1-17-15 | 11:49 1501V-3857 | Venetian Liquid Nicolas Coronado, asst. mgr.
P Front Office Jonathan Deruth, Front desk
mar.
Jose Lopez, EMT Sec.
Z.. Hakim Report Writer
Theodore Reash, Facilities:
10. | 1-17-15 | 11:49 Venetian Fell on liquid
p.m. Front Office
11. | 1-31-15 | 2:53 p.m. Lobby 1 Stip and fall on
water
12, | 2-9-15 | L:37 am. | 1502V -1803 | Lobby 1 Liguid Eric Wennerberg, S.0.
Rady Conception. Seior
Watch
E. Gizelbach Report writer
13. 12-9-15 | 1:37 Lobby 1 Slipped and fell on
unknown liquid
14, | 2-20-15 | 1:28 pam. | 1502V-4322 | Lobby | Liquid. Slipped on | Jacob Johnson Asst. Sec.
spilled beverage Mngr.

Brittany Peck, Front Desk
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L. Dozier. Report writer

15. [2-20-15 | 1:28 p.m, Lobby 1 Slipped but did not
fall on liquid
l6. [ 3-8.15 | 8:45 Grand Hall Slipped and fell on
_ wet spot
17. | 3-23-15 | 3:18 Lobby 1 Slipped and fell in
front of Juice
Farm. Flooring
had red sauce and
grease
18, [ 4-20-1{5 | 7:00 p.m. Lobby 1 Slipped and fell
due to a metal strip
that connects the
marble tile surface
to the wood
surface
19. | 4-24-15 | 3:25 p.m. | 1504V-5396 | Grand Hall Broken Bottle of | Sang Han, Front Desk Mngr.
Alcohol Melissa Perry Front Desk
Mngr.
Lynn Sivrais, EMT 8.0.
V-5319G. Rescigno Report
writer
Rodolfo Stoino
20, | 4-24-15 | 325 pm. Grand Hall Slipped and fell on
broken boitle of
alcohol
21. | 5-3-15 {108 p.m. Grand Hall Slipped on marble
floor in front of
fountain
22, | 5-22-15 | 4:43 pm. | 1505V-3319 | Lobby 1 Water on floor Thomas Lambert Front Desk
Toany Bersano Asst. See,
Mngr.
Crystal Clanton 8.0,
J. Lopez Repott writer
Jeffrey Dunihoo, 8.0.
23. | 5-22-15 | 4:43 Lobby 1 Slipped and fell on
L wet surface
24. | 5-29-15 | 7:36 Lobby 1 Slipped and fell on
spilled coffee
25, | 5-30-15 | 4:35pm. | 1505V-7506 | Lobby 1 Slip Water Tony Bersano, Asst, Sec,
Mngr.
Thomas Lambert, Front Desk
Mngr.
Michael Perez, S.0.
D). Davila Report writer
Heather Kaufimann, 8.0.
Zachary Hakim, EMT 8.0.
26, | 5-30-15 | 4:35 Lobby 1 Slipped and fell on
water
27. | 6-12-15 | 12:51 1506V-7480 | Lobby 1 Liguid Antonio Lopez
p-1m. David Magnuson.
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A, Lopez report writer

28, | 6-12-15 | 12:51 Lobby 1 Slipped and fetl on
liguid on floor
29, 16-30-15 [ 11:38 1506V-7480 | Lobby 1 Slip and fall Mary Ros front desk manager
am. “small pool of Gary Rescigno Security/EMT
clear liquid on John Wells Security Officer
marble flooring Jj» Larson Report writer
nearby”
30. | 6-30-15 | 11:38 Lobby 1 Slipped and fell on
fluid
31. | 7-5-15 | 12:40 1507V-1236 | 6 Venezia Slip and fall on Jacob Johnson Asst. Security
p.m. Tower 417 water Manager
Lobby 4 K Ecnamneste facilities
G. Rescigno Report writer
32, 1 7-53-15 | 12:40 Lobby 4 Slipped and fell on
waler
33, 7-19-15 | 1:47 Grand Hall Slipped and fell on
water
34, | 7-19-15 | 8:18 aum, | 1507V-5121 | 19 Venetian | Slip and fall, Melissa Perry Front desk
Tower 129 Liguid on floor at | manager
Lobby 1 approximately Jacob Johnson Asst. Security
7:05 manager
L. Dozier report writer
Jeffrey Dunihoo security
officer
Richard Heleman
35. | 7-19-15 | 8:18 Midrise Slipped and fell
elevator near | due to lquid
Lobby 1
36. | 7-20-15 | 5:36 Main Slipped and fell
cntrance
37. | 8-2-15 | 1048 Lobby 1 Slip and fall
comming ouf of the
Venetian Gift
Shop. Security
| saw puddle of
water
38. | 8-8-15 | 1:30 Grand Hall slipped and fell
unknown liquid
39, | 8-8-15 | 2:00 p.m. | 1508V-1869 | Lobby 1 Slip and fall. Jacob Johnson Asst. Security
Upon contacting Manger
surveillance I was | Brittany Peck Front desk
advised an manager
unknown guest Allan Hill security officer
had dropped a G. Rescigno report writer
bucket
40. | 8-8-15 | 2:00 Lobby 1 Slip and fall
puddle of water.

Several warning
signs around area
of fall. Unknown
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guest dropped a
bucket in area

41, | 8-14-15 | 1:40 Hallway by | Slipped on some
Grand Lobby | water
42 1 8.29-15 | 11:34 1508V-7246 | Lobby 1 Slip and fall clear | Tim Alvonellos Security shift
am. liquid. “significant | manager
pool of water” Thomas Lambert front desk
manager
D. Cabada report writer
Marc Fesel facilities
Joseph De Jesus security/EMT
43, | 8-29-15 | 11:34 Lobby 1 Slipped on clear
liguid
44, | 9-6-15 | 6:39 p.m. | 1509V-1497 | Lobby 1 Slip and fall wet Tim Alvonellos security shift
_ floor. Spilled drink | manager
on floor Nachely Martinez front desk
manager
J. De Jesus report writer
Catherine Carlson security
officer
45. | 9-6-15 | 6:39 Lobby 1 Slipped and fell
while existing the
Venetian tower
elevator, Spilled
drink of floor
46, | 9-13-15 [ 11:26 Grand Hall Slipped and fell on
red liguid
substance
47, [ 12-27- [3:32 Lobby 1 Slipped on clear
15 liquid
48, 12-20-16 | 2:56 p.m. | 1602V-4290 | 1 Guest Liquid fall Jacob Johnson assst. Security
services oceurred earlier in | manager
podium day at 11:45 Devon O’Brien
12;05 “very wet G. Rescigo report writer
floor”
49. | 2-20-16 | 2:56 Lobby 1 Guest slipped
earlier in day.
Liquid on floor
50. | 3-6-16 | 1:59 p.m, | 1603V-1233 | Lobby 1 Liquid Jacob Johnson Asst. security
manager
Kyle Kirchmeler VIP Services
D. Winn report writer
Ratael Chavez facilities
51, | 3-6-16 | 1:59 Lobby 1 Slipped on wet
spot on floor
52. [ 3-18-16 [ 2:57 p.m. | 1603V-3584 | 5™ floorof | Cup of coffee Seljika Bucalo security officer
the garage spilled on floor. David Boko facilities
elevator Fall occurred D. Wi report writer
lobhy eatlier in the day | Devin O’Brien front desk
B1:45 —12:00 managear
Jacob Johnson security
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manager

53. {3-18-16 [ 2:57 5" floorof | Slipped on coffee
garage spilled on floor
elevator
lobby
54, | 3-25-16 | 1:14 p.m. | 1603V-5018 | Lobby 1 Slip and fall. Sharry Kim front desk
Puddle of clear supervisor
liquid Rafael Chavez facilities
J. Larson report writer
55. 13-25-16 | 1:14 Lobby 1 Slipped on a
puddle of liquid
near trash cans by
Juice Farm
56. | 4-9-16 | 2:44 Grand Hall Stipped and fell in
puddle of water
57. 1 4-9-16 | 7:34 pm. | 1604V-1926 | Lobby 1 Male walker Matthew Kaufiman security
between wet floor | manager
signs C. Reanos report writer
58. [ 4-10-16 | 1:51 Grand Hall Slipped on flogr
59. [ 4-12-16 | 3:40 p.m. | 1604V-245% | Control 1 Slip and fall. Matthew Kaufinan asst,
Occurred on manager
4/10/16 SO Albert Liu
“Pelix” was D. Cabda report writer
attempting to stop
foot traffic when
he slipped and fell
60. | 4-12-16 | 3:40 Slipped and fall
security guard
named Felix was
trying to stop foot
traffic at time of
fail
61. | 5-5-16 | 9:12 p.m. | 1605V-0952 | Lobby 1 Slip and fall. Tim Alvonellos security shift
Picture of red solo | manager
cup and liquid on | Royce Phung front desk
floor manager
J. Buscemi report writer
James Johnson security officer
62. | 5-5-16 | 9:12 Lobby Guest slipped and
fell on unknown
liquid
63. | 5-12-16 | 12:36 1605V-506% | Lobby 1 Liquid Amy McCaslin front desk
a.m. manager
Nicolas Coronado security
manager
John Ballesteros facilities
I. Dietrich report writer
Joseph Barr-Wilson
64. | 5-13-16 Foreign slippery Rowan v. Venetian Casino
substance Rasort, LLC {A-17-751293-

C). Venetian stated in its
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Opposition to Plaintiff’s
Motion to Amend that this
“should have been included
and that “Defendants will
supplement NRCP 34
responses to provide™;

65, [ 6-11-16 1606V-2353 | 1 Venetian Puddle of water Boucher v. Venetian Casino

Front QOffice Resort, LLC (A-18-773651-C)
66, '

Additionally, I have not received any incident reports which post-date Plaintiff’s fall (November 4. 2016
to present). I ve enclosed is a copy of the letter sent on May 20, 2019 regarding the case law which supports the
proposition that evidence of subsequent falls is discoverable. The cases referenced in this letter hold evidence of
subsequent falls is admissible at trial. This ig significant because the standard for admissibility at trial is
considerably higher than the standard for discoverability under NRCP 26(b)(1).

Additionally, 1 direct your attention to the following cases which hold evidence of subsequent conduct
and incidents are admissible on the issue of punitive damages to prove a defendant’s culpable state of mind;
Hallman v, Cushman, 196 S.C. 402, 13 S.E.2d 498, 501 (1941); Bergeson v. Dilworth 959 F,2d 245 (10th Cir.
1992); Wolfe v. McNeil-PPC Inc, 773 F.Supp.2d 561, 575-576 (E.D.Pa. 2011); Coale v. Dow Chem. Co., 701
P.24d 885, 890 (Colo.App. 1985); Palmer v. 4. H. Robins Co., 684 P.2d 187, 204 (Colo. 1984); Hoppe v. G.D.
Searle & Co., 779 F.Supp. 1413, 1424--1425 (S.D.N.Y. 1991); Peshlakai v. Ruiz, 39 F. Supp. 3d 1264, 1341-43
(D.N.M. 2014).

I would like to meet and confer with you tegarding the inadequate response to Plaintiff’s Request for
Production No. 7. 1 propose holding a 2.34 conference on June 27, 2019 10:00 a.m. or 2:00 p.m,, June 28, 2019
at 2:06 p.m., or July 9, 2019 at 2:00 p.m. Please advise if any of these dates work for you, and if not, three dates
and times you are available between now and July 12. If I do not hear from you by July 12, 2019 at 5:00 p.m. [
will file a Motion to Compel.

Thank you for your cooperation.

Very truly yours,

THE GALLJHER LAW FIRM

Keith E. Galliher, Jr., Esq.
KEG/gr
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. Las Vegas, Nevada 89104 STACEY RAY
*Of Counsel www.galliher-law.com KUPUELAU FINLEY GOO

Tele: 702-735-0049
Fax: 702-735-0204

May 20, 2019

Michael A Royal, Esq.
Royal & Miles LLP
1522 W. Warm Spring Road
Henderson, Nevada 89014
Fax: 702-531-6777

Re:  Sekern v. Venetion

Dear Mike:

After reviewing your most recent letter with respect to the NRCP 30 (b)(6) deposition set by my office, I
discovered that contrary to the Request for Production of Documents which was served upon your office
regarding injury fali incidents, your client did not supply injury incident reports involving skip and falls on
marble floors up to the date of the request. Instead, redacted versions of these reports were supplied only three
(3) years before the fall up to the date of the fall. .

My previous correspondence establishes that case law supports the position that fall events subsequent
to the fall event which is being litigated are also discoverable in litigation. Obviously, Judge Delaney can make
a detision concerning what information she will allow into evidence at time of trial.

Please treat this letter as a formal request that the entirety of what was requested i.e. reporis from three
(3) years prior to the fall up to the date of the request be promptly disclosed to my office. OF course, based -
upon Judge Delaney’s ruling, these reports must be unredacted. .

Please confirm your agreement to supply this information within the next seven (7) business days so that

further motion practice may be avoided.

Thank you for your cooperation.

Very truly yours,

THE GALLIHER ELAW FIRM

" Keith E. Galliher, Jr., Esq.

KEG/gr
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Nevada Bar No. 220 A

Jeffrey L. Galliher, Esq.

Nevada Bar No. 8078

George J. Kunz, Esq,

Nevada Bar No, 12245

1850 East Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Telephone: (702) 735-0049
Facsimile: (702) 735-0204
koallither@ezlliherlawfirm. com
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Attorneys for Plaintiff
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DISTRICT COURT

CLARK COUNTY, NEVADA

JOYCE SEKERA, an Individual, _
Plaintiff,
v,

VENETIAN CASINO RESORT, LLC,
d/b/a THE VENETIAN LAS VEGAS, a
Nevada Limited Liability Company; LAS
VEGAS SANDS, LLC d/b/a THE
VENETIAN TLAS VEGAS, a Nevada
Limited  Liability Company; YET
UNKNOWN EMPLOYEE; DOES 1
through X, inclusive,

Defendants,

CASENO.: A-18-772761-C
DEPT. NO.: 25

PLAINTIFE'S MOTION TO COMPEL

LTESTIMONY AND DOCUMENTS

HEARING REQUESTED

Plaintiff hereby submits her Motion to Compel Testimony and Documents.

I

/i

Case Number: A-18-772761-C
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This Motion to Compel Testimony and Documents is based upon and supported by the
following memorandum of points and authorities, the pleadings and papers on file, the exhibits
attached hereto, and any argument that the Court may allow at the time of hearing,

DATED this_| _day of July, 2019

| THE GALLIHER LAW FIRM

AP

Keil alliher, Jrf, Esq.
Neva a Bar Numbey 220
1850 Ev/Sahara Avefine, Ste, 107

Las Vegas, Nevada 89104
Attorney for Plaintiff

MEMORANDUM AND POINTS OF AUTHORITIES

1 INTRODUCTION

On November 4, 2016 Plaintiff slipped and fell water on the marble floor in the lobby of the
Venetian hotel. During discovery Plaintiff requested Venetian provide similar incident reports — skip;
and falls on the marble floors — from November 4, 2013 to present, a total of five years of reports. In
response 1o this request, Venetian produced 64 redacted incident reports from November 4, 2013 to
November 4, 2016 and ignored Plaintiff’s request for subsequent incident reports. Venetian then
moved for a protective order to prevent Plaintiff from sharing the redacted incident reporis and to
protect Venetian from having to disclose the unredacted reports.

On May 14, 2019 the Court denied Venetian’s request and ordered the production of the
unredacted reports. Based upon Venetian’s evasive behavior, Plaintiff attempted to verify that the 64
incident reports were all of the reports responsive to Plaintiffs request. PlaintifPs counsel contacted
other lawyers and pulled prior court pleadings to verify that Venctian’s disclosare in this case
included all slip and fall reports on marble floors between November 4, 2013 and November 6,

2013, These efforts revealed 65 undisclosed reports responsive to the request in this case as well as
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the faiture to produce over 30 reports responsive to requests for production in Swmith v. Venetian,
Cohen v. Venetian and Boucher v, Venetian,

Venetian siill has not produced those 65 migsing reports, the 64 unredacted reports or the
subsequent incident reports. As discussed ir detail below, the Court should grant Plaintiffs Motion|
because (1) the Court ordered Venetian to provide the unredacted incident reports; (2) the additional
65 incident reports are relevant to the issue of foreseeability; and (3) the under Nevada law evidence]
of subsequent incidents is admissible at trial, satisfying a standard which is significantly higher than
the discovery standards of NRCP 26(b)(1).

II. FACTUAL BACKGROUND
A. Unredacted Incident Reports November 4, 2013 — Nevember 4, 2016

During discovery Plaintiff requested Venetian provide:

True and correct copies of any and all ¢laim forms, legal actions, civil complaints,
statements, security reports, computer generated lists, investigative documents or
other memoranda which have, as its subject matter, slip and fall cases oceurting on
marble floors within the subject VENETIAN CASINO RESORT within three years
prior to the incident described in Plaintiff’s Complaint [Noventber 4, 2013], to the
present.

{Plaintiff’s First Set of Request for Production, attached as Exhibit “1.”)

In response to this request, Venetian produced 64 redacted incident reports betweery
November 4, 2013 and November 4, 2016. {Excerpts of Michael Royal’s Declaration in Support of
Motion for Protective Order, attached as Exhibit “2” at 3:25-4:2.) Venetian ignored the portion of
Plaintiff’s request which asked for subsequent incident reports and subsequently misrepresented to)
the court that Plaintiff had only requested reports “occurring within three years preceding the subject
incident.” (/d. at 3:14-16.) Plaintiff requested Venetian provide the unredacted reports so she could
identify witnesses to counter Venetian’s comparative negligence claim that Plaintiff should have
seen liquid on the floor before she fell. (&l at 4:3-14.) Venetian refused to produce the unredacted
reports and filed a Motion for Protective Order. (Id.)

After briefing and oral atgument the Discovery Commissioner issued a Report and

Recommendation stating the incident reports should be subject to a protective order and
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recommending Venetian not be required to provide unredacted reports. (Discovery Commissioner’s
Report and Recommendation, attached as FExhibit “3.”) Plaintiff objected to the Report and
Recommendation. The Court heard Plaintif’s Objection on May 14, 2019, (Court Minutes, attached
as Exhibit “4.”) The Couet determined there was not “any legal basis” for the protective order and
ordered Venetian to produce the unredacted incident teports, (/d) To date, Venelian has nof
complied with that order and provided Plaintiff with the 64 unredacted incident reports.
B. Additional Incident Reports November 4, 2013 — November 4, 2016
Venetian represented that the 64 reports disclosed in response to plaintiff’s request were the)
only reports from November 4, 2013 to November 4, 2016 which were responsive to Plaintiffs
Request for Production No. 7. (Exhibit “2” at 3:17-22, Exhibit “B.”) However, Plaintiff has
subsequently discovered multiple other responsive reports which were not disclosed by Venetian and|
notified Venetian of the same:
» April 16, 2019 - “Venetian willfully left out four reports in response to Plaintiff g
Requests for Production which were disclosed in Swmith v. Venetion.” (Excerpls of
Objection to Report and Recommendation, attached as Exhibit “5” at 4:6-8.)
* April 22, 2019 - “the undersigned and Mr, Goldstein determined Venetian willfully lef
out four reports in response to Plaintiff's Requests for Production which were disclosed
in Smith v. Venetian.” (Experts of Motion to Amend attached as Exhibit *6” at 4:12-19,
Exhibit “8”) (referencing the table of missing incident reports attached as Exhibit “8.")
Additionally, “Plaintiff pulled pleadings from five of the last 50 or so cases filed against
Venetian in the Eighth Judicial Distriet Court in the last five years and discovered none
of the incident reports from these slip and falls were disclosed cither.” (7, at 4:19-22.
(referencing pleadings from A-16-737866-C, A-15-728316-C, A-15-728566-C, A-174
749115-C, and A-17-751293-C aitached as Exhibit *9.™) _
* May 2, 2019 - Venctian admitted the reports for A-15-729566-C and A-17-751293-C
“should have been included by Venetian in its response to the request for prior incident

reports” and that “Defendants will supplement NRCP 34 responses to provide” these

4
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reports, (Excerpts of Michael Royal’s Declaration in Support of Opposition to Motion to
Amend, attached as Exhibit “7” at 12:1-15.)

May 8, 2019 — Venetian attached the table of incident reports Plaintiff was tmissing|
(Excerpts of Second Addendum attached as Exhibit “3.”)

May 15, 2019 — “Venetian violated the discovery rules by purposely leaving out four
incident reports in response to Plaintiffs Requests for Production, but which Venetian
disclosed in another case, Smith v. Venetian... Venetian forced Plaintiff to dig through
court proceedings and download pleadings in hopes of finding the incidents Venetian
refused to provide... Venetian admits the incident reports for two of the five cases
Plaintiff pulled were yet again "inadvertently” left out.” (Excerpts of Reply in Support of

Motion to Amend, attached as Exhibit “9* at 3:1-18.)

Plaintiffs counsel continued to download court pleadings and contact other lawyers resulting

in the discovery of a total of 46 UNDISCLOSED INCIDENT REPORTS FROM NOVEMBER

4, 2013 - NOVEMBER 4, 2016 as follows:

DATE TIME REPORT# | LOCATION COMMENTS SECURITY / NOTES
i | 11-7-13 | 7:54 AM Grand Lux Slip and fall marble
Café floot in front of
Grand Lux Café at
approx.6:00 AM
2. 12-27- | 3:.07 PM WOW Slip [all on a4 wet area
13 fountain on marble floor next
feature to WOW fountain
30| 7-10-14 | 1:25PM | 1407V-2272 | Grand Luxe Water on floor J. Larson report writer
T, Mofate EMT/SO
Merrick Anderson Facilities
Eng.
4, | 7-13-14 8:02 1407V-3057 Lobby 1 Liguid Jacob Johnson Asst. Sec. Mngr.
' Brittany Peck Front desk mmgr,
Taylor McFate, EMT 8.0,
G. Rescigno Report writer
5.0 7-29-14 | 2:47PM | 1407V-7161 Lobby 1 Liguid Thomas Labert Front Desk
Mngr.
Christopher Moiser Asst, Sec
Mngr,
Sean Pemberton Fng,
G. Rescigno Report writer
Chiris Maleom 8.0,
6. | 8-23-14 Hotel Lobby | Slip and fall on clear Rucker v. Venetian Casino
liguid Resort (A-13-729566-C)
7. 1 828-14 | 1030 PM | 1408V-7104 Venetian Fall reported next Mary Ros, Front Desk
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Tower morning. Fall near Monte MecAmulty Facilities
bathroom by Grand | J. Larson, Report Writer 1/7/15
Luxe
8. 5 B-31-14 | 243 PM | 1408V-7701 Lobby 1 large water spill Jacob Johnson Asst, Sec, Mgr,
Archie Balon, 8.0,
G. Rescigno, report writer
Derek Santillan, Facilities
9, ¢ 1-17-15 | 11:49PM | 1501V-3857 Venetian Fell an fiquid Nicolas Coronado, asst. mgr.
Front Office Jonathan Deruth, Front deslk
mgr,
Jose Lopez, EMT Sec.
Z. Hakim Roport Writer
Theodore Reash, Facilities
10.] 1-31-15 | 253 PM Lobby 1 Slip and fall on water
1L} 29-15 | 137 am. 1502V - Lobby 1 Slip and fall on Eric Wennerberg, 8.0,
1803 unknown liquid Rady Conceptlon. Seior Watch
E. Gizelbach Report writer
12, 220-15 | 1:28PM | 1502v-4322 Lobby 1 Liquid, Slipped en | Jacob Johnson Asst. Sec, Mngt.
spilled beverage Brittany Peck, Front Desk
L. Dozier. Report writer
13.] 3-8-13 8:45 Grand Hall Slip and fall on wet
3pot
14,1 3-23-15 318 Lobby 1 Slip and fali in front
of Juice Farm.
Flooting had red
sauce and graase
15,1 4-20-15 | 7:00 PM Lobby | Slip and fall due to a
metal strip that
conneets the marble
tile surfacs to the
‘7 wood surfice
18,1 4-24-15 | 325PM | 1504V-5396 [ Grand Hail Slip and fall on Sang Han, Front Desk Mngr,
broken aleohol boitle Mzlissa Perry Front Desk
Mngr,
Lynn Sivrais, EMT S.0O.
V-5319G. Rescigno Report
writer
Rodolfp Stoino
7.1 5-3-15 | 108 PM Grand Hall Slipped on marble
floor in front of
fountain
13, 5-22-15 | 443 PM | 1505V-5319 Lobby 1 Slip and fall on wet Thomas Lambert Front Desl
surface Tony Bersano Asst, Sec, Mngr,
Crystal Clanton 8.0.
. Lopez Report writer
Jeffiey Dunihoo, 8.0,
19,1 3.29-15 7:36 Lobby 1 Slip and fall on
spilled coffee
20.| 5-30-15 | 4:35PM | 1505V-7506 Lohby 1 Slip Water ‘Tony Bersano, Asst. S8ec. Mngr,
Thomas Lambert, Front Desk
Mngr.
Michael Perez, 8.0.
D. Davila Report writer
Heather Xaufinann, S.0.
Zachary Hakim, EMT 8.0,
21| 6-12-15 | 12:51 PM | 1506V-7480 Lobby 1 Liquid Antonio Lopez
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David Magnuson
A. Lopez report writer

22,1 630-15 11:38 Lobby 1 Slip and fall “small Mary Ros front desk manager
AM pool of clear liquid Gaty Rescigno Security/EMT
on marble flooring John Wells Security Officer
nearby” J. Larson Report writer
23, 7-5-15 | 12:40 PM 6 Venezia | Slip and fall on water | Jacob Johnson Asst. Security
Tower 417 Manager
Lobby 4 K Eenamneste facilities
G. Rescigno Report writer
24,1 7-19-15 1:47 Grand Hall [ Slip and fall on water '
25, 7-19-15 | 818 AM 1% Venetian | Slip and fail. Liquid Melissa Perry Front desk
Tower 12% on floor at manager
Lobby I approximately 7:05 Jacob Johnson Asst. Security
manager
L. Dozier report writer
Jeffray Dunihoo security officer
Richard Heleman
26.| 7-20-15 5:36 Main Slip and fall
entrance
27.| 8-2-15 10:438 Lobby 1 Slip and fall coming
out of the Venetian
Gift Shop. Security
saw puddle of water
28.1 8-8-15 1:30 Grand Hall | slip and fall ynknown
Lquid
29,1 B8-815 | 2:00PM Lobby 1 Slip and fall. Jacob Johnson Asst. Security
unknown guest Manger
dropped a bucket Brittany Peck Front desk
manager
Allan Hill security officer
G, Rescigno report writer
30.] 8-14-15 1:40 Hallway by Slipped on some
Grand Lobby water
31.| B-29-15 11:34 Lobby ! Slip and fall clear Tim Alvooellos Security shilt
AM liquid. “significant manager
poo! of wate” Thomas Lambert front desk
manager
D. Cabada report writer
Marc Fesel facilities
Joseph De Jesus security/EMT
32,1 9-6-15 | 6:39PM Lobby 1 Slip and fall while Tim Alvonellos security shift
existing the Venetian manager
tower elevator, Nachely Martinez front desk
Spilled drink on floor manager
I. De Jesus report writer
Catherine Carlson security
officer
33, 9-13-15 11:26 Grand Hail Slip and fall on red
liquid substance
34,0 12-27- 332 Lobby 1 Stipped on clear
15 liquid
35| 2-20-16 | 2:56PM 1 Guest Liquid fall occurred Jacob Johlnson assst. Seeurity
services earlier in day at managgr
podimn 11:45 -12:05 “yery Devon O’Brien

wet floor”

G. Rescige report writer
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36. LS9 PM | 1603V-1233 Lobby 1 Slipped on wet spot Jacob Johnson Asst. security
on floor : tnanager
Kyle Kirchmeler VIP Services
D. Winn report writer
Rofhel Chavez facilities
37. 2:57PM | 1603Y-3584 | 5" floor of | Cup of coffee spilled | Seljika Ducalo security officer
the garage on floor, Fall David Beoko facilities
elevator oceurred earlier in D, Wi report writer
lobby the day 11:45 — 12:00 Devin O'Brign front desk
manager
Tacob Johnsen security
‘ . manager
33 114 PM | 1603V-5018 Lobby 1 Slip on a puddle of Sharry Kim front desk
liquid near trash cang supervisor
by Juice Farm Rafael Chavez facilities
J. Larson report writer
39 2:44 Grand Iall Slipped and fuil in
puddle of water
40, T34 PM | 1604V-1926 Lobby 1 Male walker between Matthew Kaufinan security
wet floor signs manager
C. Reanos report writer
41, 1:51 . Grand Hall Slipped on floor
42. 3:40 PM | 1604V-2459 | Control 1 Slip and fall on Matthew Kaufman asst,
4/10/16 S0 “Felix” manager
attempted to stop foot Albert Lin
traffic when he slip D. Cabda report writer
and fall
43, 912PM | 1603V-0952 Lobby 1 Slip and fall, Pieture | Tim Alvonellos security shift
of red solo cup and manager
liquid on floor Royee Phung front desk
manager
J. Buscerni report writer
‘ James Jobngon security officer
44, 12:56 1605V-5069 Lobby 1 Liquid Amy MeCaslin front desk
AM manager
Nicolas Coronado security
manager
John Ballesterog facillties
1. Dietrich eport writer
Joseph Barr-Wilson
43, Foreign slippery Rowan v, Venetion Casino
snbstance Resort, LLC (A-17-751293-C).
486, 1606V-2353 Venetian Puddle of water Boucher v. Venetian Casino
Front Office Resors, LLC (A-18-773651-C)
f
i
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C.
On Apeil 5, 2019 Plaintiff served Venetian with a Third Amended Notice of Taking
Deposition for Venetian’s NRCP 30(b)(6) designee. (Third Amended Notice of Deposition, attached

Rule 30(b)(6) Deposition

as Exhibit “10.”) In the notice Plaintiff set the following parameters for the depositions:

L.
2.

Total number of injury falls on marble floors loeated within The Venetian
Las Vegas from November 4, 2013 to present.

Actions taken by The Venetian Las Vegas to change the coefficient of
friction with respect to marble floors within The Venetian Las Vegas from
November 4, 2013 to present,

Measures taken to locate and produce security/injury fall reports by The
Venetiar Las Vegas as requested by Plaintiffin this Litigation.

Slip testing performed by The Venetian Las Vegas or it’s representatives
with respect to the marble floors within The Venetian Las Vegas from
Navember 4, 2013 to preseni.

(Id. at 2:3-13.) At the same time Plaintiff served Venetian with a Subpoena Duces Tecum

for “Any and all documents reparding the topies listed on the atfached Notice of Taking

Depositions.” (Subpoena Duces Tecum, attached as Exhibit “117 at 2:9-10.)

On May 13, 2019 Venetian sent Plaintiff a list of objections to Plaintiff’s NRCP

36(b)(6) parametets. (Royal & Miles’ May 13, 2019 Letter, attached as Exhibit “12.7) The

letter outlined the following:

L.

2,

Parameter 1: “Venetian expressly objects to proving any information related
to this request after the subject incident of Novermber 4,2013.7(/d. at 1.)
Parameter 2: “Venetian objecis... for the same reasons set lorth in response
to Ne. 1 above as it pertains to your client’s request for information of
incidents occurring after the November 4,2016 incident.” (7. at2,)
Parameter 3: “Responses to this topic are subject to the objections set forth
inresponse to Topic No. 1 above, Further, Venetian objects to the extend this
secks information protected by attorney/client privilege and/or attorney work
product privilege” (Id.)

Parameter 4: Responses to this topic are subject to the objections set forth in
response to Topic No. 1 above, with Venetian limiting its responses to slip
testing performed between November 4, 2013 and November 4, 2016,

Venetian also stated its “wilness will not be producing additional information at the

deposition beyond that which has been identified pursuant to NRCP 16.1 or otherwise in.

response o your client’s written discovery requesls.” (Jd. at 1.) In response to Venetian’s

objections, on May 20, 2019 Plaintiff sent Venetian a letter outlining the case law discussed
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in detail below which states subsequent incident reports are discoverable. (Plaintiff’s May
20, 2019 Letter, attached as Exhibit *13,”)
L.  MOTION TO COMPEL
A, Standard of Review for a Motion to Cempel
NRCP 26(b)(1) allows parties to obtain discovery regarding any wmprivileged matter that is

proportional to the claims and defenses;

Parties may obtain discovery regarding any nonprivileged matter that is relevant to
any party’s claims or defenses and proportional to the needs of the case, considering
the importance of the issues at stake in the action, the amount in coniroversy, the
parties’ relative access to relevant information, the parties’ resources, the
importance of the discovery in resolving the issues, ar! whether the burden or
expense of the proposed discovery outweighs its likely benefit. Information within
this scope of discovery need not be admissible in evidence to be discoverable.

NRCP 26(b)(1). NRCP 37(a)(1) provides: “on notice to other patties and all affected persons, a party
may move for an order compelling disclosure or discovery,” NRCP 37(ax ).

The Nevada Supreme Court, citing to the United States Supreme Court, held “the deposition-
discovery rules are to be accorded a broad and liberal treatment. No longer can the time-honored eIy
of “fishing expedition’ serve to preclude a party from inquiring into the facts underlying his
opponent's case. Mutual knowledge of all the relevant facts gathered by both parties is essential to
proper litigation. To that end, either party may compel the other to disgorge whatever facts he has in
his possession.” Washoe County Board of School Trustees v, Pirhala, 84 Nev. 1, 6, 435 P.2d 756,
759 (1968). |

B. Venetian Must Comply with the Conrt Order and Produce the Unredacted
Inecident Reports

On May 14, 2019 the Court ordered Venetian to produce the unredacted incident reports.
(Exhibit “4.”) Venetian was and is obligated to comply with the Court’s Order, To date, Venetian
has not provided the 64 unredacted incident reports which the Court ordered it to provide nearly 2
months ago. Court orders arc not optional, they are mandatory. Venetian has offered no good reason]

for its failure to comply with the Court’s Order; it has not indicated it began gathering these reports)

10
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nor has it asked for additional time to comply. The Discovery Commissioner must force Venetian td

produce the ynredacted incident reports.
C. Venetian Must Produce the Missing Incident Reports from November 4, 2013 to
November 4, 2016 Because They Are Relevant to Foreseeability

To establish a claim for negligence in Nevada, a plaintiff must prove: (1) the defendant owed
a duty of care to the plaintiff; (2) the defendant breached that duty; (3) the breach was the legal cause
of the plaintiff's injury; and (4) the plaintiff suffered damages. Scialabba v. Brandise Constr. Co.,
112 Nev. 965, 968, 921 P.2d 928, 1996 (1996); Turner v. Mandalay Sports Entm't, LLC, 124 Nev.
213, 217, 180 P.3d 1172, 1175 (2008). “The law is clear that if a legal duty exists, reasonable care
under the circumstances must be exercised,” Lee v, GNLV Corp., 117 Nev. 291, 296, 22 P.3d 209,
212 (2001). “Whether a defendant's conduet was ‘reasonable’ under a given set of facts is generally
an issue for the jury to decide.” Id; see also Auckenthaler v. Grundmeyer, 110 Nev. 682, 688, 877
P.2d 1039, 1043 (1994) (whether a defendant has failed to act reasonably in the particulag
circumstances is a matter for the jury to decide) (citing Jovnt v. California Hotel & Casino, 108 Nev,
539, 835 P.2d 799 (1992)). In determining reasonable care, the totality of the circumstances must be
considered, Joynt, 108 Nev. at 543-44, 835 P.2d at 802, At the same time, “liability is not without
limitation,” Merfuzzi v. Larson, 96 Nev, 409, 412, 610 P,2d 739, 742 (1980). “Foreseeability of harm
i8 ... a predicate o establishing the element of duty, and thus is of importance in every case.” Id. at
414, 610 P.2d at 742; see also Ashwood v. Clark County, 113 Nev. 80, 84, 930 P.2d 740, 742 (1997)
{holding that foreseeability of harm is a predicate to establishing the element of duty).

Plaintiff requested Venetian preduce all incident reports relating to “slip and fall cases
occurting on marble floors within the subject VENETIAN CASINO RESORT within thice years
prior to the incident described in PlaintifPs Complaint [November 4, 2013], to the present.”]
Venetian did not object to this request when it brpught its proteclive order on the same. Sed
generally, Motion for Protective Order, Addendum, Reply in Support and Opposition to Objection to
Report and Recommendation. Plaintiff requested these incident reports because the number of falls
ai Venetian on the marble floors is relevant to establishing the reasonableness of Venetian’s cleaning

policies and procedures. The greater the number of slip and falls on marble floors the greater varg

11
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Venetian must use, A jury cannot determine the reasonableness of Venetian's policies and
procedures without knowing the number of slip and fafls on marble floors. ‘The fewer incidents thad
the Venetian discloses, the less careful they appear to have to be and the less likely a jury will hold
their policies and procedures unreasonable.

Venetian’s counsel represented that he “completed gathering and reviewing the prior incident
reports, but niy client would like a Rule 26(c) stip/order” and that “documents weté ready fox
production” (Exhibit “2” at 3:18, Exhibit “B.”) Venetian misled Plaintiff to believe that it wag
disclosing all incident reports for slip and falls on the marble floors between November 3,2013 and
November 3, 2016. It soon became evident the actual disclosure to be made was woetully]
inadequate. Upon reviewing the Venetian’s purported “good faith” disclosure, Plaintiff repeatediy]
notified Venetian of missing teports. (Excerpts of Michasl Royal’s Declaration in Support of
Opposition to Plaintiff’s Objection to Report and Recommendation, attached as Exhibit “14” at
5:12.} Venetian confessed that additional incident reports related to two other cases “should have
been included by Venetian in its response to the request for prics incident reports” and made g
hollow promise to “supplerent NRCP 34 responses.” (Exhibit “7* at 12:1-15.) Although Venetian
was able to verify the existence of these reports in 10 days it nevertheless could not acquire copies off
these reports in the span of two months. (Id at 11:18-19 stating Mr. Royal was “advised” about the
existence of the reports.) Plaintiff also advised that reports that the Venstian disclosed reports in the
Smith v. Venetian matter were not disclosed in this case, (Exhibit “5,”) Because it was apparent thai
the Venetian was either unwilling or unable to compare the reports and figure out which ones were
missing, Plaintiff provided a table which clearly identified which reports were missing, (Exhibif
“6.”) The table included the date, time, report number, location, comments and responding security]
officers for ¢ach missing incident report. (Jd) Three weeks later, despite the fact that Venetian had

not yet produced these reports, it attached the same table to one of its motions. (Exhibit “8.”)! It has

! It is also worth noting Plaintiff was notifying Venetian of these missing reports during the 40 day
petiod between the Motion for Protective Order Hearing and Objection Hearing when Venetian was
obligated to comply with the Discovery Commissioner’s Report and Recommendation which stated
that Venetian was to “review the alleged discrepancy of four ptior incident reports... and provide

12
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now been 2 and a half months since Plaintiff notified Venetian of the missing reports from the Smith
v. Venetian case and, incredibly, Venetian has not disclosed these reports either.

Because of the Venetian’s ongoing refusal to fully and faitly disclose the incident reporty
plaintif®s counsel researched additional court pleadings and contacted other Plaintiffs lawyers in an
effort to identify the true breadth of the problem. These efforts led to the discovery of AN
ADDITIONAL 46 UNDISCLOSED INCIDENT REPORTS FROM NOVEMBER 4, 2013

NOVEMBER 4, 2016!

In other words, Venetian has disclosed only 58% of the requested incident reports — g
percentage based on secondary information discovered by Plaintiff. At the very least this conduct ig
gross negligence. At the worst it is deliberately hiding evidence, Whichever the case, these 44
undisclosed incident reports and any other incident reports responsive to Plaintiff’s Request for
Production No. 7 are clearly relevant to the issue of foreseeability. Moreover, the Discovety
Commissioner already determined that these incident reports are discoverable. On April 4, 2019 the
Discovery Commissioner ordered Venetian to “review the alleged discrepancy of four prior incident
reports... and provide them in redacted form to the extent they are responsive to Plaintiff’s NRCP 34
request” and to “provide all reports deemed responsive to Plaintiff's NRCP 34 request no. 7 related|
to prior incident reports of the Venetian,” (Exhibit “3” at 3:21-25.) As such, the Court should compel|
Venetian to produce the additional 46 incident reports responsive to Plaintff's request and again to)
“review the alleged discrepancy.”

D. Venetian Must Produce Subsequent Incident Reports Because They Are
Admissible to Prove Causation, Fxistence of a Dangerous Condition and
Punitive Damages

The Nevada Supreme Court “has previously held that evidence of subsequent, similar
accidents involving the same condition may be relevant on the issues of cansation and whether there

is a defective and dangerous condition.” Reingold v. Wet "N Wild Nevada, Inc., 113 Nev. 967, 969,

them in redacted form to the extent they are responsive to Plaintifs NRCP 34 request” and to
“prove all reports deemed responsive to Plaintiff's NRCP 34 request no. 7 related to prior incident
reports of the Venetian,” (Exhibit “3” at 3:21-25.)

13
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944 P.2d 800, 802 (1997) citing Ginnis v. Mapes Hotel Corp., $6 Nev. 408, 416, 470 P.2d 135, 140
(1970); see also Jeep Corp. v. Murray, 101 Nev, 640, 646, 708 P.2d 297, 301 (1985).

In Ginnis, the plaintiff was injured afler a door closed into her, knocking her over the rai)
alongside the door and pinning her to it. Ginmis, 86 Nev. at 410, 470 P.2d at 136. The trial court
refused to allow plaintiff 1o introduce evidence of two subsequent incidents where other patrons
were injured in the same manner. Jd at 411-12, 470 P.2d 137. The Nevada Supreme Court held

Zevidence of subsequent, similar accidents involving the same door are relevant to causation|

and a defective and dangerous condition.” Zd. at 415, 470 P.2d 139. In other words, the Supreme

Court ruled that subsequent accidents are not only discoverable, but that they meet the even higher
standard of admissibility a trial.

Although NRCP 37(a)(1) does not require Plainiiff to prove the evidence sought is
admissible, but only that it is relevant to the claims or defenses and proportional (o the needs of the
case, the discovery sought here is actually admissible at trial to prove causation, existence of 4
dangerous condition and punitive damages. Although the Nevada Supreme Court has not expressly
addressed whether subsequent incidents are admissible at #ial to prove punitive damages, numerons
other courts have, The California Court of Appeals, which follows the same rationale as the Nevada
Supreme Court to admit evidence of subsequent incidents to prove causation, held evidence of
similar incidents and subsequent conduct is also admissible to prove punitive damages. Hilliard v. A.
H. Robins Co., 148 Cal. App. 3d 374, 196 Cal. Rptr. 117 (Ct. App. 1983). In Hilliard v. 4, H. Robins
Co. the California Court of Appeals determined a plaintiff claiming punitive damages “may present
any evidence which would tend to prove the essential factors of the conscious disregard concept of
malice. This includes evidence of subsequent activities and conduct.” Jd at 401, 196 Cal. Rptr. at
135 citing Blank v. Coffin, 20 Cal.2d 457, 463, 126 P.2d 868, 871 (1942). The Court further|
explained that:

In proving that [the] defendant.... acted in conscious disregard of the safety of others,
plaintiff...was not limited to [defendant's] conduct and activities that directly caused
her injuries. The conscious disregard concept of malice does not limit an nquiry into
the cffect of the conduct and activities of the defendant on the plaintiff, the inquiry is
directed at and is concerned with the defendant's conduet affecting the safety of

14
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others. Any evidence that directly or indirectly shows or permits an inference that
defendant acted with conscious disregard of the safety or rights of others, that
defendant was aware of the probable dangerous consequences of defendant's conduct
and/or that defendant willfully and deliberstely failed to avoid these consequences is

relevant evidence. Such evidence includes subsequent conduct unless such

subscquent conduet is excluded op policy cansideration.,
Id. (emphasis added)

A host of other jurisdictions also allow evidence of subsequent conduet to support punitive,
damages claims. See, e.g., Schaffer v. Edward D, Jones & Co., 1996 S.1D. 94,935, 552 N.W.2d 801,
813 (defendant’s proclivity to repeat wrongful conduet is relevant to punitive damages, as a major]
purpose of punitive damages is to deter similar future misconduct); Roth v, Farner Bocken Co., 2003
5.D. 80, § 48, 667 N.W.2d 651, 666 (in determining “degree of reprehensibility,” one congideration
is whether “the conduct involved repeated actions or was an isclated incident™); Boshears v. Saini-
Gobain Calmar, Inc., 272 8.W.3d 215, 226 (Mo, Ct. App. 2008) (“actions subsequent to those for,
which damages are sought may be relevant and ‘admissible under an issue of exemplary damages if]
so connected with the particular acts as tending to show the defendant's disposition, intention, or
motive in the commission of the particular acts for which damages are claimed”); Bergeson v.
Dibworth 959 F.2d 245 (10th Cir. 1992) (“subsequent conduct is admissible on the issue of punitive
damages when it is probative of the defendant's state of mind at the time of the event giving rise to
lability”); Smith v. Ingersoll-Rand Co., 214 F,3d 1235, 1249 (10th Cir. 2000y, GM Corp. v. Mosely,
213 Ga. App. 875, 877 (Ga. Ct. App. 1994) (in a product defect case evidence of other incidents
involving a product are admissible and relevant to prove notice of a defect and purnitive damages);
Wolfe v. McNeil-PPC Inc, 773 F.Supp.2d 561, 575-376 (E..Pa. 2011) (post incident concealment
of information from the FDA relevant to the question of defendant’s state of mind relative to the
imposition of punitive damages); Coale v. Dow Chem. Co., 701 P.2d 885, 890 {Colo.App. 1985)
(evidence of post-injury conduct is admissible to show the defendant acted wantonly in connection|
with a claim of punitive damages); Palmer v. A H. Robins Co., 684 P.2d 187, 204 (Colo. 1984)
(observing that post-injury conduct is relevant for purposes of determining punitive damages);

Hoppe v. G.D. Searle & Co., 779 F.Supp. 1413, 1424--1425 (S.D.N.Y., 1991) (admitting evidence of
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post-injury conducf because it was relevant to pre-injury evidence supporting an award of punitive
damages); Hill v. USA Truck, Inc., No. 8:06-CV-1010-GRA, 2007 WL, 1574545, at *15 (D.5.C. May
30, 2007); Hallman v. Cushman, 196 S.C. 402, 13 S.E.2d 498, 501 (1941).

Subsequent conduct is admissible to prove punitive damages because it is relevant to the
defendant’s culpable staie of mind, i.e. maice: “It is indeed manifest that subsequent conduct may;
tend to throw light upor the immediate occurrence under investigation, especially where mental
attitudes are important, such as a conscious failure to observe due care, and the like.” Hallman, 196
5.C. at 402, 13 S.B.2d at 501; see also Bergeson, 959 F.2d at 245; Wolfe, 773 F.Supp.2d at 575-576;
Coale v. Dow Chem. Co., 701 P.2d 885, 890 (Colo.App. 1985); Palmer, 684 P.2d at 204; Hoppe,
779 F.Bupp. at 1424-1425; Peshiakai v. Ruiz, 39 F. Supp. 3d 1264, 1341-43 (D.N.M. 2014).

In this case, the Court recently granted Plaintitf’s Motion to Amend her Complaint to add 4
claim for punitive damages. At the time of trial Plaintiff bears the burden of proving punitive|
damages by clear and convincing evidence. NRS 42.005(1). NRS 42.005(1) requires Plaintiff to
prove that Venetian acted with malice i.e. “conduct which is intended to infare a person or
despicable conduct which is engaged in with a conscious disregard of the rights or safety of others.”
NRS 42.001(3) (emphasis added), In other words, Plainfiff must prove Venetian’s conduct is
“culpable.” Countrywide Home Loans, Inc. v. Thilchener, 124 Nev, 725, 739, 192 P.3d 243, 252
(2008). As held by many courts across the nation, Plaintiff can admit cvidence of subsaquent
conduct at trial, including incident reports, to prove Venetian’s culpable conduct, Because the
standard of proof for admissibility at trial is higher than the standard for discoverability, it ig
axiomatic that the information is discoverable. See NRCP 26(a)(1) (“Information within this scope
of discovery need not be admissible in evidence to be discoverable.”) Thus, the Court should require
Venetian’s 30(b)(6) witness to answer questions about subsequent incidents, any subsequent
measures taken to change the coefficient of friction; and subsequent slip testing. Additionally, thej
Court should order Venetian to produce subsequent incident reports (RFP No, 7), other complaints
submitted by guests or other individuals regarding the safety of the marble floors (RFP No. 29), and

to the extent the documents exist, subsequent reports, documents, memoranda and other information

le
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deseribing or referring slip testing on the marble floors (RFP No. 23), communications including
correspondence, emails, internal communications or other memoranda {RFP No. 24), transcripts,
minutes, notes, emails or cotrespondence relating 1o any meetings between Venetian personnel
where the subject of the safety of the marbles floors was discussed (RFP No. 25), correspondence,
emails, memoranda, internal office correspondence or other documents ditected to Venetian from %
contractor, subcontractor or flooring expert which tefer to the safety of the marble floors (RFP No.
26) and quotes, estimates and correspondence relating to modifying the marble floors to increase

their slip resistance (RFP No, 30).

O Measures Taken to Locate and Produce Security/Incident Injury Fall Reports
by the Venetian are Discoverable Because They Are Relevant to Ensure
Compliance with the Discovery Rules

Venetian has shown time and again in this case, in Cohen v. Venetian, in Smith v. Venetian
and in Boucher v. Venetian, that it simply carmot be trusted to fully and fairly disclose incident
reports, As previously discussed, Plaintiff has repeatedly caught Venctian selectively disclosing
incident reports, Venetian initially disclosed 64 redacted reports. Afler consulting with counsel in
the Smith v. Venetion matter and the Cohen v. Venetion maiter and sorting through pricr court filings
Plaintiff's counse! discovered that the Venetian left out at least forty-six (46) incident reports
responsive to Plaintiff’s Request for Production No. 7. Venetian did the same thing in Smith v,
Venetian, leaving out 35 incident reports and also in Boucher v. Venetian, leaving out 32 incident
reports. (See, e.g. Motion for Case Ending Sanctions in Swmith v. Venetian attached as Exhibit %15 af
4:7-18, 5:5, and; Excerpts of Metion to Amend in Boucher v. Venetian attached as Exhibit “16” af]
7:19-11:19.)

From these filings it is evident that Venetian has engaged in u deliberate pattern of evasive
discovery abuse in at least four cases in the last 6 months and therefore cannot be trusted to Tully and
fairly disclose documents. NRCP 37(b) provides consequences for a party who fails (o abide by the
discovery rules and Court orders. This Rule, the other rules related to discovery and our entire body

of case law regarding the same would be rendered meaningless if the parties were not permitted to

17
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discover information related to thése violations to ensure compliance with the rules and support
sanctions.

Because Venetian repeatediy violated the rules and court orders in numerous cases Plaintif]
and the Court can no longer trust ité promise that it has fully and fairly responded to discovery in
“good faith” and abided by all Court orders, (Exhibit “14” at 5:12.) Venetian chose to engage in a
game of “hide the ball “. This choice makes it necessary for Plaintiff to ask about the measures
Venetian took to locate and produ‘ce incident reports to discover why so many reports were not
disclosed, how to find the remaining reports and how the issue can be avoided in the future, This is
the only way the Court can ensure that Venetian complies with the Discovery Rules.
1¥. CONCLUSION

Based on the foregoing, Plaintiff respectfully requests this Court grant her motion to Compel
Testimony and Documents,

DATED this ___l day of July, 2019
THE GALLUIER LAW FIRM

q (/‘—‘""-/y’
Keith B, Galliher, Jr., F4Q.
Nevada Bar Number 2
1850 B, 8ahara Avenus, Ste. 107
Las Vegas, Nevada 89104
Attorney for Plaintiff

18
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ELECTRONICALLY SERVED
6/10/20192 3:47 PM

SUBP

Michael A, Royal, Esq.

Nevada Bar No. 4370

Gregory A. Miles, Esq,

Nevada Bar No. 4336

ROYAL & MILES LLP

1522 West Warm Springs Road
Henderson Nevada 89014

Tel:  (702) 471-6777

Fax:  (702) 331-6777

Email: mroyal@royalmileslaw,.com
Attorneys for Defendanis
VENETIAN CASING RESORT, LLC and
LAS VEGAS SANDS, LLC

DISTRICT COURT

CLARK COUNTY, NEVADA,

JOYCE SEKERA, an Individual; CASENO.:  A-18-772761-C
DEPT. NO.. XXV

Plaintift,
¥,

VENETIAN CASINO RESORT, LLC, d/b/a
THE VENETIAN LAS VEGAS, a Nevada | (For Personal Appearance at Deposition)
Limited Liability Company, LAS VGAS
SANDS, LLC d/b/a THE VENETIAN LAS
VEGAS, a Nevada Limited Liability Company:
YET UNKNOWN EMPLOYEE; DOES 1
through X, inclusive,

Date; Tuesday, Fuly 2, 2019
Defendants. Titme: 9:00 a.n.

SECOND SUBPOENA DUCKES TECUM FOR TOM JENNINGS

THE STATE OF NEVADA SENDS GREETINGS TO:

Tom Jennings

c/o THE GALLIHER LAW FIRM
1850 E Sahara Ave,, Ste 107

Las Vegas, NV 89104

YOU ARE ORDERED TO APPEAR AS A WITNESS and give testimony pursuant to

NRS 50,165 and NRCP 30 and 45, that all and singular, business and excuses set aside, you appear

and attend your deposition on the 2™ day of July, 2019, at the hour of 9:00 a.m, at THE

Case Number: A-18-772781.C
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e
GALLIHER LAW FIRM, 1850 E Sahara Ave, Suite 107, Las Vegas, NV 89014, Your

attendance is required to give testimony and/or to produce and permit inspection. and copying of
designated books, documents or tangible things in your possession, custody or control, or to permit
Inspection of premises, You are required to bring with you at the time of your appearance any
items set forth below. 1fyou fail to aitend, you may be deemed guilty of contempt of Court and
liable to pay all losses and damages caused by your failure to appear.

WITNESS FEES: You are entitled to witness fees and mileage traveled, as provided by
NRS 50.225. This Subpoena must be accompanied by the fees for one day’s attendance and
mileage, unless issued on behalf of the State or a State agency. NRCP 45(b),

CONTEMPT: Failure by any person without adequate excuse to obey a subpoena served
upon that person may be deemed a contempt of the court, NRCP 45(¢), punishable by a fine not
exceeding $500 and imprisonment not exceeding 23 days, NRS 22.100. Additionally, a witness
disobeying a subpoena shall forfeit to the aggrieved party $100 and all damages sustained as a
result of the failure (o attend, and a warrant may issue for the witness' arrest. NRS 50,195, 50.205,
and 22.100(3).

Please see the attached Exhibi; "A" for information regarding your rights and
responsibilities relating to this Subpoena.

DATED this Z day of June, 2019,

ROYAL & MILES LLP

ﬂmw

20 1 Esq
No 4370
’?2 W.MWarm Springs Road
Henderson, NV 89014
Attorneys for Defendants
VENETIAN CASINO RESORT, LLC and

LAS VEGAS SANDS, LLC

9.
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SCHEDULE A

ITEMS TO BE PRODUCED

Your entire file pertaining to Joyce Sekera vs Venetian Casino Resost, LLC
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CERTIFICATE OF SERVICE

ITHEREBY CERTIFY that on this :5 day of June, 2019, I served the following
document: SECOND SUBPOENA DUCES TECUM FOR TOM JENNINGS

BY MAIL: by placing the document(s) listed above in a sealed envelope, postage
prepaid, in the U.8, Mail at Las Vegas, Nevada, addressed as set forth below

BY FAX: by transmitting the documents(s) listed above via telefacsimile to the
fax number(s) set forth below. A printed transmission record is attached tot he file

copy of this document(s).

BY HAND DELIVERY: by delivery the document(s) listed above to the
person(s) at the address(es) set forth below.

BY ELECTRONIC SERVICE: by submitting the document(s) listed above to
the above-entitled Court for electronic filing and/or service upon the Court’s Service

List.

Keith E. Galliter, Jr., Esg.

THE GALLIHER LAW FIRM
1850 E. Sahata Avenue, Suite 107
Las Vegas, NV 89014

Attorneys for Plaintiff

Facsimile; 702-735-0204

E-Service:

kgallther@galliherlawfirm,com

dmgonev@galliberlawfirm.com

gramos@galliherlawfirm,.com

sray@galliberlawfirm.com

et ales Yl

An employee of ROYAL & MILES LLP
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AFFIDAVIT/DECLARATION OF SERVICE

STATE OF )
)
COUNTY OF )
L, finsert name of person making service) _, being duly

sworn, or under penalty of perjury, state that at all times herein I was and am over 18 years of age
and not a party to or interested in the proceedings in which this Affidavit/Declaration is made; that
I received a copy of the SECOND SUBPOENA DUCES TECUM FOR TOM JENNINGS on

(insers date person making service recelved Subpoena) ; and that I served the same on
(insert dute persan making service servad Subpoena) s by delivering anc lea\ring acopy
with (insert name of witness) {insert address where witness was
served) at

Executed on:

(Date) (Signature of Person Making Service)

SUBSCRIBED AND SWORN to before me this
day of , 2019,

NOTARY PUBLIC in and for the
County of , State of

OR ONE OF THE FOLLOWING: Per NRS 53.045

(a)  Ifexecuted in the State of Nevada: "I declare under penalty of petjury that the foregoing iy
true and correct.”

Executed on;

(Daie) (Signature of Person Making Service)

(b)  Ifexecuted outside of the State of Nevada: "I declare under penalty of perjury under the
law of the State of Nevada that the foregoing is true and cotrect.”

Executed on:

fDaute) (Signaiure of Person Making Service)
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EXHIBIT "A"
NEVADA RULYS OF CIVIL PROCEDURE

Rule 45
() Protection of persons subject to subpoena.

(1) A party or an attorney responsible for the issuance and service of 2 subpoena shall take
reasonable steps to avoid imposing undue burden or expense on a person subject to that subpoena. The
court on behalf of which the subpoena was issued shall enforce this duty and impose upon the party ot
altorney in breach of this duty an appropriate sanction, which may include, but is not limited to, lost
carnings and a reasonable attorney's fee,

(2) (A} Aperson commeanded to produce and permit inspection and copying of designated
books, papers, documents or tangible things, or inspection of premises need not appear in person at the
place of production or inspection unless commanded to appear for deposition, hearing or trial.

(B}  Subject to paragraph (d)(2) of this rule, a person coramanded 1o produce and
permit inspection and copying may, withir. 14 days after service of the subpoena or before the time
specified for compliance if such time i3 less than 14 days after service, serve upon the party ot attorney
designated in the subpoena written objection to inspection or copying of any or all of the designated
matetials or of the premises. If objection is made, the party serving the subpoena shall not be entitled to
inspect and copy the materials or inspect the premises except pursuant to an order of the court by which
the subpoena was issued. If objection has been made, the party serving the subpoena may, upon notice
to the person commanded to produce, move at any time for an order to compel the production. Such an
order to compel production shall protect any person who is not a party ot an officer of a party from
significant expense resulting from the inspection and copying commanded,

(3)  (A)  Ontimely motion, the court by which a subpoena was issued shall quash or
modify the subpoena if it

() thils to allow reasonable time for compliance;

(ify  requires a person who is not a party or an officer of a party to travel to a
place more than 100 miles fram the place where that person resides, is employed or regularly fransacts
business in person, except that such a person may in order to attend trial be commanded to travel from
any such place within the state in which the trial is held, or

(iif)  requires disclosure of privileged or other protected matter and no
exception ot waive applies, or

© (iv)  subjects a person to unduc burden.

(B}  Ifasubpoena

) requires disclosure of a trade secret or other confidential research,
development, or commercial information, or

(i)  requires disclosure of an unretained expert's opinion or information not
describing specific events or occurrences in dispute and resulting from the expert's study made not at the
request of any party, the court may, to protect a person subject to or affected by the subpoena, quash or
- modily the subpoena o, if the party in whose behalf the subpoena is issued shows a substantial need for
the testimony or material that cannot be otherwise met without undue hardship and assures that the
person to whon the subpoena is addressed will be reasonably compensated, the court may order
appearance or production only upon specified conditions.

()  Duties in responding to subpoena. ‘

(1) A person responding to a subpoena to produce documents shall produce them as they are
kept in the usual course of business or shall organize and label them to correspond with the categories in
the demand.

(2)  When information subject {0 a subpoena is withheld on a claim that it iy privileged or
subject to protection as trial preparation materials, the claim shall be made expressly and shall be
supported by a description of the nature of the documents, communications, or things not produced that
is sufficient to enable the demanding party to contest the claim.
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Jennings Forensic Services, LLC 355 W, Mescie Bivd, #D30

Mr,bquﬂe WY 890277
salnevsafety@hoi o
2. 613 5076 {Q) 702 2()3.4192 (C') g

May 30,2019

" Keithe£, Galliher, Esy.

The Gallther law #lrm
1850 West Sahara-Avenue, Sulte 1{3?

Las Vegas, NV 89104

ﬁ-._é:: $e'ke ra v, Venatian '
D‘ear-Mr;-Ga'Hihér

Your firm has refained my seryices as an expart Inthe above referenced matter. Please azcapt this’ S e
cument‘ as: my rebuttal repert To prepara for this repart, | have reviewed the c{efense emrt portof R

;‘éihard surfaue” aﬂd "fﬁe CoF shall rmt be the anw factor a%e‘cermmm the a;ﬁprap
J _,ne ﬂm:iri;:g matar:al for a partmu!ar appincat‘ion"
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Kelth £, Gallihar, Esq.
Sekera Rebuttal report
- May 30,2019
- PageTwo

_On-Page 16 of tha report, Mr. Haves makes r_eferenc_e to the Burnfleld and Powers study refatingto the-
probabllity of slips and falis.in refation to an establishad COF. '

The Burnileld and Pewers study was parformad in a laboratory setting with individuals wearing full body:

harmesses and tethered to.an overfiead structura to prevent them from falling when:they 'slig’; The' -

. participants wers awdre that they would be subjacted to various COF ievels and that at some polnt;
would Indeed slip’. The published results af thet study clearly indicates that fyouare walkinging

- laboratory o a prewelected walkinig surface, with spacific footweas, you will sltp at & detesmined COF

- level, : B

'{h@; overwhaiming majority of slips and falls do not oecur in laborateries under sych contraliad _‘

" conditions: thiey oeeur in the real-world arena of a multitude of walking surfaces invarying condfitions:. .- o

.- with awlda< fanging assortment of fobtwear,

fithin the same:page, Mr; Haves states; “With respact to.the role of slip resistance in the
a’sfall, as noted above, the BOT-30008 (A0T) s supported by beth nationalan h
and witely-uséd worldwide, While the: English XL Variahle Intidence: Tribometer (XL}
ipported by suchistandards, It cohtinges to be used fr-the Unltes: States”.. '

: _._.m{?r,_Hayﬁs:;faﬂs,tg r_s;‘fe'__l?enga exactly which ‘national and International standards® heis _re{e;gn‘_ciﬁ .
.- relation'te the BOT-3000E.. It should alsc be noted that the BOT measures dynaimic coafficiant bf il

f ot staticcogMicient of friction.

S :_;:r}?_i?;;Hayﬁs.ls:wmng".w.i,_th-his-g:t_atgme_nt.,regar;i_!_ag-.;i:hé'E;}giigh X Tribamatarnot beingssup:
" natlonal and internaionalstandards. S R e

tﬁerwawaﬂd_a_fféd.bmhg publlcation of theAr eﬁgaflmé,s_ak;f;é":' rIeSfi

ASTM F2508-11", Additionally, the Englfsh Xi Tribometar Js the nstiy

v, Navy andl Air Force in addition to.the Mationale
b o' multtubie of ntionaland imermiatioal oy

pinsistance standard; “Thare are, © -

. -*/OnPage 1 of the feport, Mr! Hayes states in refersnce 1 the .50l
- ofea and slip resistant walking

s, 1o “agceptad national standands” or requirarants for safe:

ithinthe ANSI .
ndard; ndb\;

i, Hayes cosvenientlyfails to addrass the seminal study to determing the appropriate leval of GOF for _
-&safeand slip Fesistant walking surface, That study s the 1983_'Bnlyersitybf-mmhigah-Wétﬁ:ﬁuﬁfﬁge'j
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R ryl, 2042 to Auguist 5, 2016 with the majority of those gvents =o¢cmrrihg_:g_;h—_thalzr:z_:jﬂ_b

Frictlon: Dafinitions, Laboratory and Field measurements and a Comprehensive Bibliography’ by James
M. Miller, Don 8. Chaffin and. Rebert 0. Andres. Withih the conclusions. of that extensive stidy s the:
- followirg: o ' : - S R

"‘?f’iﬁé'ﬁﬂsmmmbnr_aﬁommendeﬂ'COF by standards organizations and by individual suthors is 0.5, This:

. value seems feasoniable since ft allows.a smal: margin of safety ovar and above the 0.4-COF which was

. -often ded as heedtd for walking.”

_From all materials. reviewed, It s abundantly clear that the primary causal factor for Ms, Sekera's slip.

- - Jevel of the walking surface t a slippery.an nsaté walking surface.”

- and fall event was the spilled liquid onto the marble walking surface which, roduiced the sfip resistance - -

.. It Shiould alse:be noted that the Vanetian Hotel-Casine has experlencad 196 slip and falf events between : DR

 same apgroximate arda s plalniitfs she arid fall. Thislevel of activijs
&8 frequency Issuethat should have béeri addressed by thé Veney

VEN 8§92




EXHIBIT “S”

VEN 893



Deposition of:

Thomas A. Jennings

Case:
Joyce Sekera v. Venetian Casino Resort, LLC, d/b/a The Venetian Las Vegas, et al,
A-18-772761-C
Date:

07/02/2019

£

£
&

/REPORTING SERVICES
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Thomas A. Jennings Joyce Sekera v. Venetian Casino Resort, LLC d/b/a The Venetian Las Vegas, et al.

1 dynamic coefficient of friction that's been -- they make
2 reference to a 2014 --
3 AL Yes. I have seen multiple articles like that,
4 but, again, that presumes that scmecne is sliding across
5 the flecor and then proceeds to sglip. No relation to
) static friction.
7 Q. Ckay. All right. Let's go to the last page of
8 your May 30th, 2019, report. Lock at the last
9 paragraph.
10 A, Yes, sir.
11 Q. It reads, "It shcoculd also be noted that the
12 Venetian Hotel Casino has experienced 196 slip-and-fall
13 events between January 1lst, 2012, to August 5th, 2016,
14 with the majority of those events cccurring on the
15 marble flooring within the same approximate area as
15 plaintiff's slip-and-fall."
17 Did T read that correctly?
18 A, You did.
19 Q. Wwhat information are you drawing from?
20 i I'm drawing from -- and this igs post-December
21 report. And everything that I base my initial cpinions
22 and cconclusions are based on the materialg sent to me at
23 that time.
24 When I prepared this repocrt, I was provided by
25 Mr. Galliher's office a spreadsheet, a run sheet of
702-476-4500 OASIS REPORTING SERVICES, LLC Page: 84
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Thomas A. Jennings Joyce Sekera v, Venetian Casino Resort, LLC d/b/a The Venetian Las Vegas, et al.

1 slip-and-fall events within that referenced time period
2 at that same approximate area as Plaintiff's

3 slip-and-fall.

4 Q. Did you bring that with yvou today?

5 A I don't believe so. It was sent to me via an

6 e-mail.

7 Q. Okay. If you relied on that, why didn't vou

8 make reference to that document, that infermation at the
3 cutset of your report of May 30th, 2019°?
10 A, Just seemed the appropriate place to put it was

1L at the end of the report.

12 Q. I mean, this is a rebuttal report.
13 A. Yes.
14 Q. And so as a rebuttal report, it is intended to

15 rebut, as you're understanding --

16 A. Yeg,

17 Q. -- opinions provided by Dr. Hayes; correct?
i8 A, Yes.

19 Q. This information of 196 glip-and-fall events

20 was not provided in Dr. Hayes' initial report; correct?
21 That 's not where you got the information?

22 A Correct. That is true.

23 Q. This is additional information that you

24 received from Mr. Galliher; correct?

25 A. Yesg, sgir.

702-476-4500 OASIS REPORTING SERVICES, LLC Page: 85
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Thomas A. Jennings Joyce Sekera v, Venetian Casino Resort, LLC d/b/a The Venetian Las Vegas, et al.

1 Q. You didn't lock at the actual reports, you just
2 saw a spreadsgheet?

3 A, Correct.

4 Q. Is that a spreadsheet that you can preduce?

5 You can produce it, right, after this deposition tecday?
5 A, If it has not auto-erased itself, yes, sir, I

7 can do that.

8 Q. Okay. I'm going to ask vou to do that --

9 A, Okay.

10 0. -~ since it's referenced in your report.

i1 A, Sure.

12 Q. You make the comment here, "game approximate
13 area."

14 4. Yeg, gir.

15 Q. What are you talking aboul? What area? Is it

16 the whole property or is it just in the Grand Lux

17 rotunda? Where ig it?

18 A, Within the Grand Iux area, based on what I

15 reviewed in the details of each recorded incident.

20 Q. 50 you're -- I'm sorry. Ycu say, "The details
21 of each recorded incident."

22 Tell me what the spreadshest loocks like.

23 A. Well, a spreadsheet ig a typical spreadsheet.
24 It starts at a certain date and month, vyear. It

25 specifies a location. - It shows a slip-and-fall and it

702-476-4500 CASIS REPORTING SERVICES, LLC Page: 86
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Thomas A. Jennings Joyce Sekera v. Venetian Casino Resort, LL.C d/b/a The Venetian Las Vegas, et al.

1 just continues on like that within that same general

2 location. That's how it was arranged as a spreadsheet.
3 Q. Okay. BSo did it identify people by name?

4 A That, T don't recall. I think it was more

5 event oriented, but it could have.

6 Q. Would it have included ILobby 1, Lobby 2, Lobby
7 3, that kind of information?

8 A. Yes, sir, I believe it did.

9 Q. Would it have included areas like the Grand

10 Hall, the front desk, the porte-cochére?
11 A No. It was simply addressed to the marble
12 flooring, and as I recall, the vast majority were in the
13 same general aresas as Plaintiff'g fall. I would have to

14 pull the spreadsheet out to refresh my memory.

15 Q. Would you conzider the Carol Smith fall to be
16 in the same general area as Plaintiff's fall?

17 A Yes, sir.

18 Q. So in your opinion, at least, based on your

19 testimony, so I understand, when you gay “"same
20 approximate area," the area where Carcl Smith fell would

21 be within this Grand Lux rotunda area?

22 AL Yeg, sgir.
23 Q. Okay. Soc you're gaying, then, as I understand
24 it, you received information from Mr. Galliher that

25 there were 196 glip-and-fall events between January 1st,

702-476-4500 OASIS REPORTING SERVICES, LLC Page: 87
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Thomas A. Jennings Joyce Sekera v. Venetian Casino Resort, LL.C d/b/a The Venetian Las Vegas, et al,

1 2012, and August 5th, 2016, occurring in the vicinity of
2 the CGrand Lux rotundar?

3 A. Essentially that's correct, yes, sir.

4 Q. Ckay. 8o I'm clear, do you know where the

5 Grand Hall is, the entryway Lo the property?

3 A. To the property, yes, gir.

7 Q. So when you enter the preperty, there's a

8 fountain, there's the front degk --

S A, Yeg, gir.
10 Q. -- there's a concierge desk to the right, and
11 then if you go to the left ag you enter, there's a huge

12 grand hall with paintings on the ceiling.

13 A, There 1s, sir.

14 Q. Right?

15 A.  Yep.

16 Q. 211 right. So when you say "same approximate

17 area," if there were slip-and-falls there, they would be

18 separate from the 136 slip-and-fallg.

19 Would that be right?
20 A I believe that's accurate.
21 Q. And if somebody slipped and fell somewhere in

22 the front desk area, that would not be part of this

23 19¢ --
24 A. I believe --
25 Q. -- numbexr?
702-476-4500 0ASIS REPORTING SERVICES, LLC Page: 88
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Thomas A. Jennings

Joyce Sekera v. Venetian Casino Resort, LLC d/b/a The Venetian Las Vegas, et al.

1

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A
Q.
cn a marble flocr, that's not part of the 1967
AL
Q.
convention area on a marble flcor, that would nect be
part of the 1967
AL
line after line. I believe that would be correct.
Q.
this information?
AL
under digcovery and that was it.
Q.
A,
that to start with. You have to start out with the date
and then work vyour way out.
Q.
A,
Q.
A
Q.
that all of these 196 slip-and-fall events, did they
occur due to foreign substances on the floor?

A,

I believe that's accurate, vyes, gir.

And if somebody slipped and fell at the Palazzo

That would he correct.

And if somebody slipped and fell at a

Ag T recall. I'm going back on memory reading

Okay. Did you ask Mr. Galliher where he got

No, sir. He sgaid it was just provided to him

Okay. Are they numbered 1 through 967

No. They're by date. I think T testified to

bid you count them?

Yeg, I did.

Ckay. So this is something you counted?
Yes, sir.

All right. And did you see -- did you notice

Mostly that was the case, ves, sir. As I

702-476-4500
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1 recall, they were all due to liguid contaminants.
2 Q. Okay. ©No trip-and-falls, nobody fainting, no

3 drunks, you know, swaying and falling to the floor that

4 you can recall?
5 A Nc, sir.
6 Q. And that's something that if vyou still have it,

7 vou will produce?

8 A, Yes, gir.
9 Q. Wnen is the last time that you looked at that?
10 A, It would have been about a month ago prior to

11 preparing the rebuttal report.
12 Q. All right. So you would have received it,

13 what, about five to six waeks ago?

14 A, That's fair.
15 Q. Okay. Why would you think it would be erased?
16 A. Well, I have an autc-erase on my computer that

17 after a certain period of time, the e-mails are

18 digcarded.

i1¢ Q. What's it set for?
20 A, Usually 30 days.
21 Q. Ckay. Is there any other information that

22 Mr. Galliher's provided you with that you think may have

23 been erased by your autc-erase?

24 A. No, sir.
25 Q. Is there any -other information that you've heen
702-476-4500 OASIS REPORTING SERVICES, LLC Page: 90
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Deena Mooney

From: Deena Mooney

Sent: Friday, May 31, 2019 1:02 PM

To: Thamas Jennings'

Subject: RE: Sekera

Attachments: summary of falls curs and peters and georges in date order.docx

Deena P. Mooney, Paralegal to

Keith E, Galliher, JIr., Esq.

The Galliher Law Firm

1850 E. Sahara Avenue, Ste, 107

Las Vegas, Nevada 89104

{T) 702-735-0049

{F} 702-735-0204

E~mail: dmeooney@galliherlawfirm.com

Frony: Thomas Jennings [mailto:calnevsafety@hotmail.com])
Sent: Friday, May 31, 2019 11:20 AM

To: Deana Mooney

Subject: Re: Sekera

Thank you Deenal

From: Deena Mooney <dmooney@galliherlawfirm.com>
Sent: Friday, May 31, 2019 11:18 AM

Ta; Thomas Jennings

Subject: RE: Sekera

Tharnks 1 will have him call you Thursday at 2:30 a.m,

Dezena P, Moonay, Paralegal to
Keith £, Galliher, ir., Esqg.

The Galliher Law Firm

1850 E. Sahara Avenue, Ste. 107
lLas Vegas, Nevaca 89104

(T} 702-735-0049

(F) 702-735-0204

From: Thomas Jennings [mailto:cainevsafety@hotmail.cor}
Sent: Thursclay, May 30, 2019 4:12 PM

To: Deera Mooney

Subject: Re: Sokera

That will work
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I FARHAN R, NAQVI

Nevada Bar No. 8589

SARAH M., BANDA

Nevada Bar No. 11909
NAQVIINJURY LAW

9500 West Flamingo Road, Suite 104
Las Vegas, Nevada 89147
Telephone: (702) 553-1000

| Facsimile: (702) 553-1002

naqvi@nagvilaw.com
sarah@naqvilaw.com
Attorneys jor Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

ANGELICA BOUCHER, individually,
Plaintiff,
vs.

VENETIAN CASINO RESORT, LLC d/b/a
VENETIAN RESORT HOTEL CASINO
d/b/a THE VENETIAN d/b/a THE
VENETIAN/THE PALAZZQO; LAS VEGAS
SANDS, 1L.I.C d/b/a VENETIAN RESORT
HOTEL CASINGQ/PALAZZO RESORT
HOTEL CASINO d/tv/a THE VENETIAN
CASINO d/b/a VENETIAN CASINO
RESORT; LAS VEGAS SANDS CORP.;
DOES 1 through 100 and ROE
CORPORATIONS 1 through 100, inclusive,

Electronically Fiied
71912019 1:03 PM
Steven D. Grierson

CLER@ OF THE COU% !;

Case No.: A-18-773651-C
Dept. No.: X

DISCOVERY COMMISSIONER'S
REPORT AND RECOMMENDATION

Defendants.
HEARING DATE: June 14, 2019
HEARING TIME: 9:30 a.m.

Counsel for Plaintiff:

Counsel for Defendant:

Page 1 of 10

SARAH M. BANDA, E$Q. of NAQVI INJURY LAW

MIcHAEL M. EDWARDS, Esq. of MESSNER REEVES LLP

Case Number: A-18-773651-C
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FINDINGS
The matter having come on for hearing on June 14, 2019 at 9:30 a.m., on Plaintiff's First

Motion to Compel Production of Documents, and Request for Sanctions on an Order Shortening

| Time (“Motion to Compel”), filed on June 7, 2019, and Deféndant s Opposition and

Countermotion for Protective Order, filed on June 13, 2019, the Court having considered all
pleadings on file associated therewith; there being good cause appearing, the Discovery
Commigsioner finds and recommends as follows:

THE COURT HEREBY FINDS that the JCCR was filed in this case on August 13, 2018.

THE COURT FURTHER FINDS Plaintiff propounded her first set of requests for

production of documents on Defendant on October 18, 2018 and Defendant provided responses

on December 4, 2018,

THE COURT FURTHER FINDS that Plaintiff served a letter on Defendant outlining the

deficiencies in Defendant’s Responses to Plaintiffs First Request for Production on December

110, 2018, which included but was not limited to a request for Defendant to produce the

insurance policies.

THE COURT FURTHER FINDS that the Defendant did not supplement the responses

| thereafter.

THE COURT FURTHER FINDS that the Defendant’s general statement that
“[r]esponding Defendant does not have any documents responsive to this request at this time,” is
insufficient and leaves potential loopholes based upon the caveat “at this time.”

THE COURT FURTHER FINDS that the Defendant must produce the applicable
ond dechiratinn pants (v

| insurance policieg‘(Request No. 2) under NRS 16.1(a)(1)(A)(v), NRCP 16.1(a)(1 D). Yanguard

Page 2 of 10
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| Piping v. Eight Jud, Dist. Ct., 129 Nev. 602, 309 P.3d 1017 (2013), and pursuant to the @

 Plaintiff regarding the subject condition are discoverable (Request No. 14).

Plaintiff’s written discovery request.

to¥ve

.‘.-
l-m
THE COURT FURTHER FINDS that the ¢laims file is dlscoverablejgand must be

“--S‘

produced with a privilege log, if a privilege log is applicable (Request No. 1).

THE COURT FURTHER FINDS that the parties stipulated that the Defendant will
provide the prior six months’ worth of record and documents refated to any waxing, cleaning,
polishing or other maintenance of the walking surface. However, PlaintifT still seeks the
construction and repair documents, which are also discoverable (Request No. 7).

THE COURT FURTHER FINDS that any documents related to any warning provided to

THE COURT FURTHER FINDS that that parties have stipulated that Defendant will
provide documents related to changes to the walking surface, such as tile replacement. However,
changes made to the walking surface, such as subsequent remedial measures, and any changes to
the walking surface are discoverable (Request No. 15). Subsequent incident reports do not need |

to be provided! ke cayse [;:?,vl‘d & 8 waikw is a hransient tonditron, @ .

THE COURT FURTHER FINDS that sub rosa video surveillance and research are

dlscovemble and must be pro ﬁccd (Request No. 16),p— wwhih 30 daYS sk e

PIAOWTH s Apoioron (F (Fwitlbe wh'lized at +uad,
THE COURT FURTHER FINDS that subsequent remedial measures are discoverable

(Requests No. 19 and 20).

THE COURT FURTHER FINDS that the individual employee files of any specjﬁcally
who was s th:lth fov muhm«a«ca of H1e lication ot Fie-
identified employee with ledgl of or invalvemen) acident. o insnechan JASE

at 155ve, or mspfdvfn. of +1e aven, f
fon the day of the incident s discoverable. The remamder of the employee files are not

discoverable at this time (Request No. 22).

Page 3 of 10
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THE COURT FURTHER FINDS that the Defendant agreed to produce documents

related to Team Member job performance, if any, that directly relate to the incident at issue.
“Hraivg, poliit) and pre eduve
However, all job pe@fefmaﬂeeﬁdocuments are discoverable (Request No. 23).

THE COURT FURTHER FINDS that the training materials and policies and procedures
for the employees responsible for inspection the Walking Surface on the day of the incident at
issue are discoverable (Request No, 24),

THE COURT FURTHER FINDS that the Plaintiff"s request for “citations, warnings,
reprimands, and/or code violations [Venetian] received concerning the Premises in the five years
preceding the subject Inc@t through the present” is overbroad and should be limited to the

Gubjld”
flooring in theﬁlabby only (Request No. 25).
THE COURT FURTHER FINDS that the Plaintiff’s request for “documents and items

evidencing any inspection, maintenance and/or cleaning performed on the Walking Surface...”

S0 and mly for e 24 hows fve e

! should be limited to the flooring in theylobby onlyj(Request No. 29). 4 e i dout-

ad 1550€ @
THE COURT FURTHER FIND%E Defendant filed a Countermotion requesting a

protective order be issued regarding: \‘énetian incident reports stemming from unrelated
incidents, team member personnel files, and construction or repairs within the Venetian.
11,

RECOMMENDATIONS

IT I8 HERERY RECOMMENDED that Plaintiff's Motion to Compel is GRANTED TN

PART.
IT IS HEREBY FURTHER RECOMMENDED that the Defendant shall produce the
suljeet o apnvileqe g,

eniire pre-litigation claims fi{e with reference to bates number, This includes, but is not limited
p g A

to, every note, email, and correspondence regarding the incident at issue. If there is no specific

Page 4 of 10

VEN 928



R~ RS D= W V. T U UV I N T

[ S o T o I o T o S T N
OO\]O\M-PU)N'—‘O\DDO*JO\UIJ‘—U}N'—‘O

| exists, the Defendant must state that no such documentation exists (Request No, 7).

| must also state that a diligent inquiry was conducted and there were no documents located

related to repairs, replacements, improvements, and/or changes to the walking surface;\inclu ing,

claims file, Defendant must provide an explanation why a claims file does not exist. Defendant
must produce a privilege log for any documents deemed privileged from the claims file (Request
No. 1}

IT IS HEREBY FURTHER RECOMMENDED that the Defendant shall produce any
and all insurance policies and declarations pages, the policy amount of SIR, and whether the
policy was self-depleting (Request No. 2),

IT IS HEREBY FURTHER RECOMMENDED that at the Defendant shall produce the
prior six months’ worth of recordgand do;irqents related to ang_waxi?%’ ciean% polishing or

(%W TnHe Supilor b \:7\]
other maintenance of the walking surfacey Defendant shall also produce the construction and

repair documents from five years prior to the Incident to the present. The Defendant must clearly

outline what it has, what it is giving, and what it is trying to obtain. If no such documentation

IT 1S HEREBY FURTHER RECOMMENDED that the Defendant shall produce
evidence of any warnings to Plaintiff, such as photographs, signage, and statements. If no such

documentation exists, the Defendant must state that no such documentation exists, Defendant

responsive to this request (Request No. 14).
IT IS HEREBY FURTHER RECOMMENDED that Defendant shall produce documents
fitine suljcel
but not limited to, tile replacement, from five years prior to the subject Incident to the present. If
no such documentation exists, the Defendant must state that no such decumentation exists

(Request No. 15).

Page 5 of 10
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IT IS HEREBY FURTHER RECOMMENDED that sub rosa documentsf and information

1

2 {|shall be produced within 30 days after the Plaintiff’s deposition or it cannot be utilized at trial by

3 |ithe Defendant for any putpose. If sub rosa is conducted after the Plaintiff’s deposition, said

4 document and information must be produced within 30 days of receipt by counsel. Hno-sgeir-9-

Z I it im-exisg(th‘:q%No.

7| 16).

g | IT IS HEREBY FURTHER RECOMMENDED that any documents that any party

9 || obtains that are relevant and can be used for impeachment, including public information, must
10

be produced under NRCP 16.1, i&hkg{S $u.bj at:o'g:?fgi m t@f‘h 4 Fﬂ‘ﬂ‘fé@é
0y W f .

[T IS HEREBY FURTHER RECOMMENDED that Defendant must produce any and all

[y
—

LA W

;;: o,

L
-
I

—
wn

including subsequent remedial measures. If no such documentation exists, the Defendant must

—
[

state that no such documentation exists. (Requests No. 19 and 20).

—
~]

IT IS HEREBY FURTHER RECOMMENDED that the individual employee files are

whe had the

PROTECTED WITHOUT PREJUDICE until he/she is identified as an employee vrithr
responsi ity do mraretann or tnspeck £3)
G * ALURYRTIS b L LI 1T L LRSS RGeS ILOIPE

—_
oo oR

o
=]

#the area on the day of the incident

o]

&

-ﬁ-
- L
%:.f:

(Request No. 22).

b2
]

IT IS HEREBY FURTHER RECOMMENDED that the Defendant shall produce

Lo B N |
B W

[ docurcents related to Team Member job performance of any specifically identified employee

'with knowledge of or involvement in the incident or inspection of the area on the day of the

b o
.

incident (Request No. 23).

[ S
S |
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IT IS HEREBY FURTHER RECOMMENDED that the Defendant shall produce
Malnteihanct gzl e
training materials and policies and procedures for the employees responsible foﬁinspection‘}he

oF-
Walking Surface on the day of the incident at issue (Request No, 24).
IT IS HEREBY FURTHER RECOMMENDED that the Defendant shall produce

citations, warnings, reprimands, and/or code violations Defendant received concerning the

subject lobby fleoring in the Premises in the five years preceding the subject Incident through

| the present. If no such documentation exists, the Defendant must state that no such

documentation exists (Request No. 25).

IT 18 HEREBY FURTHER RECOMMENDED that the Defendant shall produce
documents and itetns evidencing any inspection, maintenance and/or cleaning performed on the
Walking Surface in the subject lobby during the 24-hour period prior to the Incident through the
24-hour period after the subject Incident including but not limited to, any maintenance logs
(Request No. 29).

IT IS HEREBY FURTHER RECOMMENDED that Plaintiff’s Request for Sanctions is
DENIED.

IT I8 HEREBY FURTHER RECOMMENDED that Defendant's Countermotion for
Protective Order is GRANTED WITHOUT PREJUDICE as to the personnel files as outlined

above and DENIED on the issues of construction/repairs and incident reports. On the issue of

incident reports stemming from unrelated incidents, Defendant must hold an EDCR 2.34

meeting and file a separate Motion as incident reports were not addressed in Plaintiff's

underlying Motion to Compel.

\

Page 7 of 10

VEN 931



—_

L R o e e o o S U ST
e e R = T = - N e I ¥ N T e

N b N
Qe 3 Ohn

R = =, T ¥, T - S ¥ R NG Y

b
S

IT IS HEREBY FURTHER RECOMMENDED that a status check hearing is set for July
25, 2019 in chambers.

The Discovery Commissioner, met with counsel for the parties, having discussed the
issues noted above and having reviewed any materials proposed in suppert thereof, hereby

submits the above recommendations.

(ml\{

DATED this_ 51 48y of Fune, 2019. W

DISCOVERY COMMISSIONER

Respectfully Submitted by. Approved as to Form and Content by:
NAQVIINJURY LAW MESSNER REEVES LLP
ehaseh B ayn

FARHAN R. Nagvl, EsQ, MICHAEL M. EDWARDS,’ESQ.
Nevada Bar No. 8589 Nevada Bar No. 6281
SARAH M. BAaNDA, Esq. DAVID P. PRITCHETT, E50.
MNevada Bar No. 11909 Nevada Bar No. 10959
9500 West Flamingo Read, Suite 104 8945 W. Russell Road Suite 300
Las Vegas, Nevada 89147 Las Vegas, Nevada 89148
Attorneys for Plaintiff Atrorney for Defendant
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NOTICE

Pursuant to NRCP 16.3(c)(2), you are hereby notified that within fourteen (14) days after being

| served with a report any party may file and serve written objections fo the recommendations.

Written authorities may be filed with objections, but are not mandatory. If written authorities
are filed, any other party may file and serve responding authorities within seven (7) days after
being served with objections.

Objection time will expire on

A copy of the foregoing Discovery Commissicner's Report was:

Mailed to Plaintiff/Defendant at the following address on the day of
2019

Electronically [iled and served counsel on Sk-&\«\i\ q » 2019, Pursuant to

N.E.F.C.R. Rule 9,

COMMISSIONER DESIGNEE
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REGISTER OF ACTIONS
CASE No. A-18-772761-C

Joyce Sekera, Plaintiff(s} vs. Venetian Casino Resort LLC,
Defendant(s)

O LI L3 LR BN O

Case Type:

Date Filed:

Location:
Cross-Reference Case
Number:

Negligence - Premises

Liability
04/112/2018
Department 25
A772761

PARTY INFORMATION

Defendant Las Vegas Sands LLC Doing Business
As Venetian Las Vegas

Defendant Venetian Casine Resort LLC Doing
Business As Venetian Las Vegas

Plaintiff Sekera, Joyce

Lead Attorneys

Michael A Royal

Retained
7024718777(W)

Michael A Royal

Retained
7024718777 (W)

Keith E. Galliher, Jr,

Restained
702735004900

EveEnTS & ORDERS OF THE COURT

06/26/20191 All Pending Motlons (9:00 AM) {Judicial Officer Truman, Erin)

Minutes
06/26/2019 £:00 AM

- Defendants’ Motion to Quash Plaintiff's NRCP 45 Subpoena
Duces Tecum Served Upen David Elliot, PE and for Protective
Order on an OST Venetian Casino Resort, LLC and Las Vegas
Sands, LLC's Motion o Strike Witness Gary Shulman and for
Appropriate Sanclions Mr. Royal stated Gary Shulman was a
14 year employee of Venetian as a Table Games Supervisor,
and he was near the scane of the slip and fall. Mr. Royal spcke
with Mr. Shulman during the course and scope of My,
Shulman's employment. Mr. Royal was not aware that Mr.
Shulman was terminated January 2018, but Plaintiff advisad
Mr. Royal of the pessible change in employment. Mr. Royal
addressad Mr. Shuiman's cenversations with Mr. Royal and
then with Mr. Galliher. Because of the circumstances with Mr.
Galliher, Mr. Royal must waive the attorney client privilege to
cross examine Mr. Shulman. Mr. Royal requested Mr. Gailiher
ba dismissed as legal counsel in this case, or Dismiss the
case. Commissicner stated Mr. Galliher's representation is nat
before the Commissioner today. Upon Commissioner's inquiry,
Mr. Galliher argued Mr. Roya! stated Gary Shulman was no
lenger employed by the Venetian, so Mr. Galliher Subpcenasd
Mr. Shulman. The cenversation betwean Mr. Royal and Mr.
Shulmarn was not privileged, and Mr, Shulman fs a percipiant
witness. In Commissicnér's opinion, in order to preceed under
Rule 49,015 regarding an allegation that counsel was
supporting perjury, an Evidentiary Hearing before the Judge is
needed to determine whether or not that cccurred, Colloquy
ragarding Mr. Han's deposition testimony, Mr, Gailiher stated
Mr. Han's communication was privileged because he is the
Head of Housekeeping, and Mr. Shulman was a Table Games
Supervisorin a casino. Argument by Mr. Royal. In this case,
Commissioner made it clear to allow someone to testify under
Ruie 49, there must be an Evidentiary Hearing before the Trial
Judge. Commissicner stated Mr. Shulman was testifying as a
percipient witness to what he observed being close to the
incident. COMMISSICNER RECOMMENDED, Venetian
Casino Rasort, LLC and Las Viegas Sands, LLC's Moticn to
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Strike Witness Gary Shulman and for Appropriate Sancticns is
CENIEL; alternative relief provided, and for the purpcse of
discovery, Mr. Shulman's deposition testimony is allowed, and
Commissioner leaves it to the District Court Judge whether
there will be a Motion in Limine on the conversations between
counsel. Based on the case law before Commissioner,
Commissicner's positicn was the cenversations were not
privileged. Mr. Royal reguested leave to take Mr. Shuiman's
second deposition. Argumant by Mr. Galliher.
COMMISSIONER RECCMMENDED, Mr. Shulman's second
deposition can be re-noticed with a certain amount of latitude
as discussed. Mr. Royal stated Mr. Elliot is not an expert in this
case. Arguments by counsel, COMMISSIONER
RECOMMENDED, Defendants' Motion to Quash Plainfiffs
NRCP 45 Subpoena Duces Tecum Served Upen David Elliot,
PE and for Protective Order is GRANTED IN PART; Mr. Elliot
can be Sukbpoenaed and Deposed 1o the extent he has ever
been disclesed as a testifying expert in any case on behalf of
the Venetian, and Mr. Elliot's reperts and deposition testimony
as an expert for Venetian must be DISCLOSED to Plaintiff's
counsel; everything else s PROTECTED; expert disclosures
are CLOSED, and Mr. Ellfot will not be disclosed. Any
knowledge beyond what he's previously done, and disclosed
as having done by Venetian goes to the claims and defenses in
this case; the Recommendation includes Mr. Elliot's testimony
and reports on behalf of Plaintiff. Argument by Mr. Galliher; the
information is relevant to the punitive damages claim,
COMMISSIONER RECOMMENDED, the Recommendation
STANDS. Upon Mr. Royals' inquiry, the Recommendation is
LIMITED to rarble flocrs. Mr. Royai to prepars the Report and
Recommendaticns, and Mr, Galfiher to approve as to form and
content. A proper report must be timely submitted within 14
days of the hearing. Otherwise, counsel will pay a contribution,

Parties Present
Return to Register of Actions
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Electronically Filed
8/5/2019 4:14 PM
Steven D. Grierson

DISTRICT COURT CLERK OF THE COU
CLARK COUNTY, NEVADA &”ﬁ ﬂbm

Hesfegesk

Joyce Sekera, Plaintiff(s) Case No.:  A-18-772761-C
Vs,
Venetian Casino Resort LLC, Defendant(s) Department 25

NOTICE OF HEARING

Please be advised that the Defendants’ Motion for Protective Order as to Plaintiff's
Request for Production of Incident Reports from May 1999 to Present, Motion to Compel
Information and Documents of Prior Incident Reports Provided to Plaintiff Expert Thomas
Jennings and Identified ir His May 30, 2019 Rebuttal Report and for Leave o Retake the
Jennings Deposition to Address the 196 Prior Claims Referenced in His Report at
Plaintiff's Expense in the above-entitled matter is set for hearing as follows:

Date: September 06, 2019 .
Time: 9:00 AM

Location: RJC Level 5 Hearing Room
Regional Justice Center
200 Lewis Ave,
Las Vegas, NV 89101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the
Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Chaunte Pleasant
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

[ hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronicatly served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/ Chaunte Pleasant
Deputy Clerk of the Court

Case Number: A-18-7727581-C
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THE GALLIHER LAW FIRM
Keith E. Galliher, Jr., Esq.
Nevada Bar No, 220

Jelfrey L. Galliher, Esq,
Nevadla Bar No. 8078

George J. Kunz, Esq.

Nevada Bar No., 12245
Kathleen H. Gallagher, Esq.
Nevada Bar No, 15043

1850 East Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Telephone: (702) 735-0049
Facsimile: (702) 735-0204
kealliher@galliherlawfirm.com

jeallihergbgalliherlawfirm.com

gkunzi@lvlawguy.com

kegallagher@galltherlawfirm com
Attotneys for Plaintiff

DISTRICT COURT

CLARXK COUNTY, NEVADA

JOYCE SEKERA, an Individual,
PlaindifT,
V.

VENETIAN CASINO RESORT, TIC,
d/bfa THE VENETIAN LAS VEGAS, a
Nevada Limited Liability Company; LAS
VEGAS SANDS, LLC d/b/a THE
VENETIAN LAS VEGAS, a Nevada
Limited  Liability = Company; YET
UNKNOWN EMPLOYEE; DOES |
through X, inclugive,

Defendants.

Plaintiff hereby submits her Motion to Compel Testimony and Documents.

Electronically Filed
8/5/2019 10:52 AM
Steven D. Grierson

CLER@ OF THE COUQE1

CASENO.: A-18-772761-C
DEPT. NO.: 25

PLAINTIFE’S MOTION TO COMPEL
TESTIMONY AND DOCUMENTS

HEARING REQUESTED BEFORE THE

DISCOVERY COMMISSIONER

Case Number: A-18-772761-C
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THE GALLIHER LAW FIRM

1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada §9104
702-735-0049 ¥Fax: 702-735-0204

This Motion to Compel Testimony and Documents is based upon and supported by the

following memorandum of peints and authorities, the pleadings and papers on file, the exhibits

attached hereto, and any argument that the Court may allow at the time of hearing.

i
i

DATED thjsgfw day of August, 2019
THE GALLIHER TLAW FIRM

Knbelfirn

Keith E. Galliher, Jr., ‘ETSC[.
Nevada Bar Number 220
Kathleen H. Gallagher, Esq,
Nevada Bar Number 15043

1850 E. Sahara Avenue, Ste, 107
Las Vegas, Nevada 89104
Attorney for Plaintiff
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AFFIDAVIT OF KEITH E. GALLIHER, JR, IN COMPLIANCE WITH EDCR 2.34

STATE OF NEVADA )

) ss:

COUNTY OF CLARK )

1)

2)

3

4)

3)

6)

KEITH E, GALLIHER, JR., being first duly sworn, deposes and states as follows:
['am an attorney licensed to practice law in the State of Nevada and in that capacity represent
the Plaintiff, Joyce Sekera, in connection with the above-referenced lawsuit.
On August 1, 2019, T engaged in a discussion with Michael A. Royal, attorney for the
Defendant, concerning the Plaintif”s Motion To Compel Testimony And Documents. This
motion had been previously filed with the court but had been vacated because of the absence
of the required EDCR 2.34 Affidavit.
During this conversation, I advised Mr. Royal that I believe that the documents and
information requested by the Plaintiff were reasonably calculated to lead to discoverable
evidence in that the information sought directly related to the Plaintiffs pending claims for
punitive damages against the Venetian. Plaintif needs this information to determine what
the Venetian knew regarding the safety of the marble floors it installed when it built the hotel
and when it knew it. This information is very relevant to the Plaintiff’s viable punitive
damage claims as is argued in the motion practice filed with the court.
Additionally, 1 stated that ] believed any and all slip testing reports whether prepared by the
Plaintiff or Defendant in litigation involving the Venetian resulting from slip and fall events
were also reasenably caleulated to lead to discoverable evidence particularly with respect to
the Plaintiff’s punitive damage claim.
Additionally, T related ﬁat any and all incident reports regarding falls which oceurred after
the Plaintiff’s fall on November 4, 2016 were also reasonably calculated to lead to
discoverable evidence regarding Plaintiff’s pending punitive damage claims. -
Plaintiff was successful in convincing the District Court to grant an amendment to include a

claim for punitive damages with respect to this lawsuit. A subsequent attempt by the
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8)

9

Defendant to convince the sitting Judge to rehear and reconsider this matter was denied by
the Court. Therefore, the punitive damage claims brought by Plaintiff remain viable as of the
date of this Affidavit.

1 also stated to Mr, Royal that I believe that the pending nature of the punitive damage claims
greatly opened the scope of discovery in this case and entitled Plaintiff to discover any and
all information maintained by the Venetian with respect to the safety of its floors, concerns
aboul the safety of its floors, and if and when the Venetian was informed that its existing
marble floors, when wet was a danger to its patrons and/or customers,

Mr, Royal stated he disagreed with my position and believed that the discovery requests and
information scught were tco broad in time and scope which is why his client denied the
production of the requested information and materials.

After further conversation, we realize we could not agree on any of the subjects of the instant
motion to compel testimony and documents. Accordingly, the Motion was refiled and

renoticed for hearing before the Discovery Commissioner.

KEITH E. GALY.IHER, JR., ESQ.
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THE GALLIHER LAW FIRM

1830 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89104
702-735-0049 Fax: 702-735-0204

MEMORANDUM AND POINTS OF AUTHORITIES

L INTRODUCTION

On November 4, 2016 Plaintift slipped and fell water on the marble floor in the lobby of the
Venetian hotel, During discovery Plaintiff requested Venetian provide similar incident reports — slip
and falls on the marble floors — from November 4, 2013 to present, a total of five vears of reports. In
response to this request, Venetian produced 64 redacted incident reports from November 4, 2013 to
November 4, 2016 and ignored Plaintiff’s request for subsequent incident reports. Venetian then
moved for a protective order to prevent Plaintiff from sharing the redacted incident reports and to
protect Venetian from having to disclose the unredacted reports.

On May 14, 2019 the Court denied Venetian’s request and ordered the production of the
unredacied reports. Based upon Venetian’s evasive behavior, Plaintiff attempted to verify that the 64
incident reports were all of the reports responsive to Plaintiff’s request. Plaintiff’s counsel contacted
other lawyers and pulled prior court pleadings to verify that Venetian’s disclosure in this case
included all slip and fall reports on marble floors between November 4, 2013 and November 6,
2013. These efforts revealed 65 undisclosed repotts responsive to the request in this case as well as
the failurs to produce over 30 reports responsive to requests for production in Smith v. Venetian,
Cohen v. Venetian and Boucher v. Venetian.

Venetian still has not produced those 65 missing reports, the 64 unredacted repotts or the
subsequent incident reports. As discussed in detail below, the Court should grant Plaintiff"s Motion
because (1) the Court ordered Venetian to provide the unredacted incident reports; (2) the additional
65 incident reports are relevant to the issue of foreseeability; and (3) the under Nevada law evidence
of subsequent incidents is admissible at trial, satisfying a standard which is significantly higher than)
the discovery standards of NRCP 26(b)(1).

IL FACTUAL BACKGROUND
A, Unredacted Incident Reports November 4, 2013 — November 4, 2016

During discovery Plaintiff requested Venetian provide:
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True and correct copies of any and all claim forms, legal actions, civil complaints,
statements, security reports, computer generated lists, investigative documents or
other memoranda which have, as its subject matter, slip and fall cases occurring on
marble floors within the subject VENETIAN CASINO RESORT within three years
prior to the incident described in Plaintiff’s Complaint [November 4, 2013], to the
present,

(Plaintiff’s First Set of Request for Production, attached as Exhibit “1.”)

In response to this request, Venetian produced 64 redacted incident reports between
November 4, 2013 and November 4, 2016. (Excerpts of Michael Royal’s Declaration in Support of
Motion for Protective Order, attached as Exhibit “2” at 3:25-4:2.) Venetian ignored the portion of]
PlaintifPs request which asked for subsequent incident reports and subsequently misrepresented to
the court that Plaintiff had only requested reports “occurring within three years preceding the subject
incident.” (/4. at 3:14-16.) Plaintiff requested Venetian provide the tnredacted reports so she could
identify witnesses to counter Venetian’s comparative negligence claim that Plaintiff should have
seen liquid on the floor before she fell. (2 at 4:3-14.) Venetian refused to produce the unredacted
reports and filed a Motion for Protective Order, (/4.

After briefing and oral argument the Discovery Commissioner issued a Report and|
Recommendation stating the incident reports should be subject to a protective order and
recommending Venetian not be required to provide unredacted repotts, (Discovery Commissioner’s
Report and Recommendation, attached as Exhibit “3.") Plaintiff objected to the Report and
Recommendation, The Court heard Plaintiff’s Objection on May 14, 2019. (Court Minutes, attached
as Exhibit “4.”) The Court determined there was not “any legal basis” for the pr otective order and
ordered Venetian to produce the unredacted incident reports, (Jd) To date, Venetian has nof

complied with that order and provided Plaintiff with the 64 unredacted incident reports.
E. Rule 30(h)(6) Deposition

On April 5, 2019 Plaintiff served Venetian with a Third Amended Notice of Taking
Deposition for Venetian’s NRCP 30(b)(6) designee. (Third Amended Notice of Deposition, attached
as Exhibit “5.”) In the notice Plaintiff sci the following parameters for the depositions:

1, Total number of injury falls on marble floors located within The Venetian
Las Vegas from November 4, 2013 to present.
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2. Actions taken by The Venetian Las Vegas to change the coefficient of
friction with respect to marble floors within The Venetian Las Vegas from
November 4, 2013 {o present.

3. Measures taken to locate and produce security/injury fall repoits by The
Venetian Las Vegas as requested by Plaintiff in this Litigation.
4, Slip testing performed by The Venetian Las Vegas or it’s representatives

with respect to the marble floors within The Venetian Las Vegas from
November 4, 2013 to present.

(/d at 2:3-13.) At the same time Plaintiff served Venetian with a Subpoena Duces Tecum
for “Any and all documents regarding the topics listed on the attached Notice of Taking
Depositions.” (Subpoena Duces Tecum, attached as Exhibit “6” at 2:9-10,)

On May 13, 2019 Venetian sent Plaintiff a list of objections to Plaintif’s NRCP
36(b)(6) parameters. (Royal & Miles’ May 13, 2019 Letter, attached as Exhibit “7.”") The

letter outlined the following:

1. Parameter 1: “Venetian expressly objects to proving any information related
to this request after the subject incident of November 4, 2013.” (Zd. at 1.)
2, Parameter 2: “Venetian objects... for the same reasons set forth in response

to No. 1 above as it pertains to your client’s request for information of
incidents cceurring afier the November 4, 2016 incident.” (7 at 2,)

3. Parameter 3: “Responses to this topic are subject to the objections set forth
in response to Topic No. 1 above, Further, Venetian objects to the extend this
seeks information protected by attorney/client privilege and/or atiorney work
product privilege” (Id.) . ,

4, Parameter 4: Responses to this topic are subject to the objections set forth in
response to Topic No. 1 above, with Venetian limiting its responses to slip
testing performed between November 4, 2013 and November 4, 2016.

Venetian also stated its “witness will not be producing additional information at the
deposition beyond that which has been identified pursuant to NRCP 16.1 or otherwise in
response to your client’s written discovery requests.” (Id. at 1.). In response te Venetian’s
objections, on May 20, 2019 Plaintiff sent Venetian a letter outlining the case law discussed
in detail below which states subsequent incident reports are discoverable. (Plaintiff’s May
20, 2019 Letter, attached as Exhibit “8.”)

i
ff
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HI. LEGAL ARGUMENT
A, Standard of Review for a Motion to Compel
NRCP 26(b)(1) allows parties to obtain discovery regarding any unprivileged matter that is

proportional {o the claims and defenses:

Parties may obtain discovery regarding any nonprivileged matter that is relevant to
any party’s claims or defenses and proportional to the needs of the case, considering
the importance of the issues at stake in the action, the amount in controversy, the
parties” relative access to relevant information, the parties’ resources, the
importance of the discovery in resolving the issues, and whether the burden or
expense of the proposed discovery outweighs its likely benefit. Information within
this scope of discovery need not be admissible in evidence to be discoverable.

NRCP 26(b)(1). NRCP 37(a)(1) provides: “on notice to other parties and all affected persons, a party|
may move for an order compelling disclosure or discovery,” NRCP 37(a)(1).

The Nevada Supreme Court, citing to the United States Supreme Court, held “the deposition-
discovery rules are to be accorded a broad and liberal treatment. No longer can the time-honored cry,
of ‘fishing expedition’ serve to preclude a party from inquiting into the facts underlying his
opponent's case. Mutual knowledge of all the relevant facts gathered by both parties is essential 1o
proper litigation. To that end, either party may compel the other to disgorge whatever facts he has in
his possession.” Washoe County Board of School Trusiees v. Pirhala, 84 Nev. 1, 6, 435 P.2d 756,
759 (1968).

B, Venctian Must Comply with the Court Order and Produce the Unredacted
Incident Reports

On May 14, 2019 the Court ordered Venctian to produce the unredacted incident reports.
{Exhibit “4.”) Venetian was and is obligated to comply with the Court’s Order. To date, Venetian
has not provided the 64 unredacted incident reports which the Court ordered it to provide nearly 2
months ago. Court orders are not optional, they are mandatory. Venetian has offered no good reason
for its failure to comply with the Court’s Order; it has not indicated it began gathering these reports,
nor has it asked for additional time to comply. The Discovery Commissioner must force Venetian to

produce the unredacted incident reports.
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C. Venetian Must Produce Subsequent Incident Reports Because They Are
Admissible to Prove Causation, Existence of a Dangerous Condition and
Punitive Damages

The Nevada Supreme Court “has previously held that evidence of subsequent, similar
accidents involving the same condition may be relevant on the issues of causation and whether there
is a defective and dangerous condition.” Reingold v. Wet "N Wild Nevada, Inc., 113 Nev. 967, 969,
944 P.2d 800, 802 (1997) citing Ginnis v. Mopes Hotel Corp., 86 Nev. 408, 416, 470 P.2d 135, 140
(1970); see also Jeep Corp. v. Murray, 101 Nev. 640, 646, 708 P.2d 297, 301 (1985),

In Ginnis, the plaintiff was injured after a door closed into her, knocking her over the rail
alongside the door and pinning her to it. Ginmis, 86 Nev. at 410, 470 P.2d at 136, The trial court
refused to allow plaintiff to introduce evidence of two subsequent incidents where other patrons
were injured in the saine manner. Id. at 411-12, 470 P.2d 137. The Nevada Supreme Court held
“evidence of subsequent, similar accidents involving the same door are relevant to causation

and a defective and dangerouns condition.” 74 at 415, 470 P.2d 139. In other words, the Supreme

Court ruled that subsequent accidents are not only discoverable, but that they meet the even higher
standard of admissibility a trial.

Although NRCP 37(a)(1) does not tequire Plaintiff to prove the evidence sought is
admissible, but only that it is relevant to the claims or defenses and proportional to the needs of the
case, the discovery sought here is actually admissible at trial to prove causation, existence of a
dangerous condition and punitive damages, Although the Nevada Supreme Court has not expressly
addressed whether subsequent incidents are admissible at trial to prove punitive damages, numerous|
other couris have. The California Court of Appeals, which follows the same rationale as the Nevada
Supreme Court to admit evidence of subsequent incidents to prove causation, held evidence of
similar incidents and subsequent conduct is also admissible to prove punitive damages. Hilliard v. A.
H. Robins Co., 148 Cal. App. 3d 374, 196 Cal, Rptr. 117 (Ct. App. 1983). In Hilliard v. A, H Robins
Co. the California Court of Appeals determined a plaintiff claiming punitive damages “may present
any evidence which would tend to prove the essential factors of the conscious disregard coneept of

malice. This includes evidence of subsequent activities and conduct.” Id, at 401, 196 Cal. Rptr. at
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135 citing Blank v. Coffin, 20 Cal.2d 457, 463, 126 P.2d 868, 871 (1942). The Court furthex

explained that:

In proving that [the] defondant.... acted in conscious disregard of the safety of others,
plaintiff.. . was not limited to [defendant's] conduct and activities that directly caused
her injuries. The conscious disregard concept of malice does not limit an inquiry into
the effect of the conduct and activities of the defendant on the plaintiff, the inquiry is
directed al and is concerned with the defendant's conduct affecting the safsty of
others, Any evidence that directly or indirectly shows or permits an inference that
defendant acted with conscious disregard of the safety or rights of others, that
defendant was aware of the probable dangerous consequences of defendant's conduct
and/or that defendant willfully and deliberately failed to avoid these consequences is
relevant evidence. Such evidence incledes subsequent conduct unless such
subsequent conduct is excluded or policy copsideration,

Id. {emphasis added)

A host of other jurisdictions also allow evidence of subsequent conduct to support punitive
damages claims. See, e.g., Schaffer v. Edward D. Jones & Co., 1996 8.D. 94, 1 35, 552 N.W.2d 801,
813 (defendant’s proclivity to repeat wrongful conduct is relevant to punitive damages, as a major
purpose of punitive damages is to deter similar future misconduct);, Roth v. Furner Bocken Co., 2003
5.D. 80, 148, 667 N.W.2d 651, 666 (in determining “degree of reprehensibility,” one consideration
is whether “the conduct involved repested actions or was an isolated incident™); Boshears v. Saint-
Gobain Calmar, Inc,, 272 S\W.3d 215, 226 (Mo. Ct. App. 2008) (“actions subsequent to those for
which damages are sought may be relevant and ‘admissible under an issue of exemplary demages if
so connected with the particular acts as tending to show the defendant's dispositibn, intention, or
motive in the commission of the particular acts for which dqmages are claimed”™); Bergeson v.
Ditworth 959 F.2d 245 (10th Cir. 1992) (“subsequent conduct is admissible on the issue of punitive
damages when it is probative of the defendant's state of mind at the time of the event giving rise to
liability™); Smith v. Ingersoll-Rand Co., 214 F.3d 1235, 1249 (10th Cir. 2000); GM Corp. v. Mosely,
213 Ga. App. 875, 877 (Ga. Ct. App. 1994) (in a product defect case evidence of other incidents
involving a product are admissible and relevant to prove notice of a defect and punitive damages);
Wolfe v. McNeil-PPC Inc, 773 F.Supp.2d 561, 575-576 (E.D.Pa. 2011) (post incident concealment]

of information from the FDA relevant to the question of defendant’s state of mind relative to the

10
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imposition of punitive damages); Coale v. Dow Chem. Co., 701 P.2d 885, 890 {Colo.App. 1985)
{evidence of post-injury conduct is admissible to show the defendant acted wantonly in connection
with a claim of punitive damages); Palmer v. 4.H. Robins Co., 684 P.2d 187, 204 (Colo. 1984)
(observing that post-injury conduct is relevant for purposes of delermining punitive damages):
Hoppe v. G.D, Searle & Co., 779 F.Supp. 1413, 1424--1425 (S.D.N.Y. 1991) (admitting evidence of]
post-injury conduct because it was relevant to pre-injury evidence supporting an award of punitive
damages); Hill v. USA Truck, Inc., No, 8:06-CV-1010-GRA, 2007 WL 1574545, at #15 (D.8.C. May
50, 2007); Hallman v. Cushman, 196 8.C. 402, 13 S.E.2d 498, 501 (1941).

Subsequent conduct is admissible to prove punitive damages becanse it is relevani to the
defendant’s culpable state of mind, i.e. malice: “It is indeed manifest that subsequent conduct may|
tend to throw light upon the immediate occurrence under investigation, especially where mental
altitudes are important, such as a conscious failure to observe due care, and the like.” Hallman, 196
S.C. at 402, 13 S.E.2d at 501, see also Bergeson, 959 F.2d at 245, Wolfe, 773 F.Supp.2d at 575-576;
Coale v. Dow Chem. Co., 701 P.2d 885, 890 (Colo.App. 1985); Palmer, 684 P.2d at 204; Hoppe,
779 F.Supp. at 1424-1425; Peshlakai v. Ruiz, 39 F. Supp. 3d 1264, 1341-43 (D.N.M. 2014).

In this case, the Court recently granted Plaintiff’s Motion to Amend her Complaint to add al
claim for punitive damages. At the time of trial Plaintiff bears the burden of proving punitive
damages by clear and convincing evidence. NRS 42.005(1), NRS 42.005(1) requires Plaintiff to
prove that Venetian acted with malice i.e. “conduct which is intended to injure a person o
despicable conduct which is engaged in with a conscious distegard of the rights or safety of others.”)
NRS 42.001(3) (emphasis added). In other words, Plaintiff must prove Venetian’s conduct is
“culpable.” Countrywide Home Loans, Inc. v. Thitchener, 124 Nev. 725, 739, 192 P.3d 243, 252)
(2008). As held by many courts across the nation, Plaintiff can admit evidence of subsequent
conduct at trial, including incident reports, to prove Venetian’s culpable conduct. Because the
standard of proof for admissibility af trial is higher than the standard for discoverability, it is
axiomatic that the information is discoverable. See NRCP 26(a)(1) (“Information within this scope

of discovery need not be admissible in evidence to be discoverable.”) Thus, the Court should require

11
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Venetian’s 30(b)(6) witness to answer questions about subsequent incidents, any subsequent
measures taken to change the coefficient of fiiction; and subsequent slip testing, Additionally, the
Court should order Venetian to produce subsequent incident reports (RFP No. 7), other complaints
submitted by guests or other individuals regarding the safety of the marble fleors (RFP No. 29), and
to the extent the documents exist, subsequent reports, documents, memoranda and other information
describing or referring slip testing on the marble floors (RFP No. 23), communications including
correspondence, emails, internal communications or other memoranda (RFP No. 24), transcripts,
minutes, notes, emails or correspondence relating to any meetings between Venetian personnel
where the subject of the safety of the marbles floors was discussed (RFP No, 23), correspondence,
emails, memoranda, internal office correspondence or other documents directed to Venetian from a
contractor, subcontractor or flooring expert which refer to the safety of the marble floors (RFP No.
26) and quotes, estimates and correspondence relating to modifying the marble floors to increase

their slip resistance (RFP Ne. 30),

D. Measures Taken to Locate and Produce Security/Incident Injury Fall Reports
by the Venetian are Discoverable Because They Are Relevant to Ensure
Compliance with the Discovery Rules

Venetian has shown time and again in this case, in Cohen v. Venetian, in Smith v. Venetian
and in Boucher v. Venerion, that it simply cannot be trusted to fully and fairly disciose incident
reports. As previously discussed, Plaintiff has repeatedly caught Venetian selectively disclosing
incident reports. Venetian initially disclosed 64 redacted reports. After consulting with counsel in
the Smith v. Venetian matter and the Cohen v. Venetian mattet and sorting through prior court filings
Plaintiff’s counsel discovered that the Venetian left out numerous reports responsive to Plaintiffs
Request for Production No. 7, Venetian did the same thing in Smith v. Venetian, leaving out 35
incident reports and also in Boucher v. Venetian, leaving out 32 incident reports. (See, e.g. Motion
for Case Ending Sanctions in Smith v. Venetian attached as Exhibit “9” at 4:7-10, 5:5, and; Excerpts
of Motion to Amend in Boucher v. Venetian attached as Exhibit “10” at 7:19-11:19.)

From these filings it is evident that Venetian has engaged in a deliberate pattern of evasive

discovery abuse in at least four cases in the last 6 months and therefore cannot be trusted to fully and
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faitly disclose documents. NRCP 37(b) provides consequences for a party who fails' to abide by the
discovery rules and Court orders. This Rule, the other rules related to discovery and our entire body
of case law regarding the same would be rendered meaningless if the parties were not permitted to
discover information related to these violations to ensure compliance with the rules and support
sanctions.

Because Venetian tepeatedly violated the rules and court orders in numerous cases Plaintiff
and the Court can no longer trust its promise that it has fully and fairly responded to discovery in|
good faith and abided by all Court orders. Venetian chose to engage in a game of “hide the ball”
This choice makes it necessary for Plaintiff to ask about the measures Venetian took to locate and
produce incident reports to discover why so many reports were not disclosed, how to find thel
remaining reports and how the issue can be avoided in the fiture. This is the only way the Court can
ensure that Venetian complies with the Discovery Rules.

IV. CONCLUSION

Based on the foregoing, Plaintiff respectfully requests this Court grant her motion to Compel

Testimony and Documents,

DATED this 5™ day of August, 2019
THE GALLIHER LAW FIRM

Vot on—

Keith E. Galliher, Jr., Ebe
Nevada Bar Number 220
Kathicen H. Gallagher, Esq.
Nevada Bar Number 15043

1830 E. Sahara Avenue, Ste. 107
Las Vegas, Nevada 89104
Attorney for Plaintiff
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CERTIFICATE OF SERVICE
THEREBY CERTIFY that I am an employee of THE GALLIHER LAW FIRM and that service of a
true and correct copy of the above and foregoing PLAINTIFF’S MOTION TO COMPEL
TESTIMONY AND DOCUMENTS was served on the i day of August, 2019, to the

following addressed parties by:

First Class Mail, postage prepaid from Las Vegas, Nevada pursvant to N.R.C.P 5(b)

acsimile, pursuant to EDCR 7.26 (as amended)

Electronic Mail/Electronic Transmission

Hand Delivered to the addressee(s) indicated

Receipt of Copy on this day of July 2019,

acknowledged by,

Michael A, Royal, Esg.
Gregory A. Miles, Esq.
ROYAL & MILES LLP
1522 W. Warm Springs Road
Henderson, Nevada 85014

Attorneys for Defendants
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Electronicelly Filed
21112019 4:13 PM
Steven D. Grlerson

CLERK OF THE O
MPOR &‘_A ﬂkm

Michuel A, Royal, Fsq,

Nevacda Bar No. 4370

Gregory A. Miles, Esq.

Nevada Bar No. 4336

ROVAL & MILES LLP

1522 West Warm Springs Road
Henderson Neveda 89014

Tel:  (702) 471-6777

Fax: {702) 531.6777

Email: mipyal@royalmileslaw.com
Attorneys for Defendcints
VENETIAN CASINO RESORT, LLC and
LAS VEGAS SANDS, LLC

DISTRICT COURT

CLARK COUNTY, NEVADA

TOYCE SEKERA, an Individual; CASENO.:  A-18-772761-C
DEPT.NO. XXV

Plaintiff,
v.

VENETIAN CASING RESORT, LLC, dib/a :
THE VENETIAN LAS VEGAS, a Nevadn Befors the Discovery Commissionay
Limlted Liability Company; LAS VEGAS
SANDS, LLC dfb/a THE VENETIAN LAS
VEGAS, a Nevaia Limited Liability Company;
YET UNKNOWN EMPLOYEE; DOES 1
through X, inclusive,

Defandarts,

DETENDANTS® MOTTON FOR PROTECTIVE ORDER

COMES NOW, Defondants, VENETIAN CASINO RESORT, LLC, and LAS VEGAS

SANDS, LLC (collectively refetenced herein as Ferevian), by snd through thoir counsel, ROYAL &
MITLES LLP, and hereby submits the following Motion for Protective Order,

ft

1

i

%

RA\RAugter Cuse Foldar\3837 L8Wleadingsil Protestive Order.wpn

Case Numbar: A-18-772761-C
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ECE. T MICHAT DYAL, ESQ.
STATE OF NEVADA )
COUNTYOPCLARK. )

MICHAEL A, ROYAL, ESQ., being fizgt duly sworn, under oath deposes and siates:

I, Tem an attoreey duly licensed to practice law in the State of Nevada and I am counsel
for Venetlan In cotinection with the ahove-captioned maiter. I have personal knowledge of the
following facts and If called upon could competently testify to such fasts. '

2, 1 further declave that the exhibits identified in Venetian’ Motion For Protective Order,
as outlined below, are true and correct copies of documents produced 1n this matter,

3 This action arises out of an alleged incldent jovolving e floot in a lobby area of the
Veretian hotel on November 4, 2016, '

4, That on: or about Avgust 16, 2018, Plaintiff served Plaintif®s Request for Production
of Documents and Materials to Defendant in which Plaintiff requested reports related fo slip and falls
ocourting within three years preceding the subject incident. (See Exhibit A, attached harsto, No., 7.)

5. That on or about December 17, 2018, 1 sent email correspondence to My, Galliher
advising that documents were ready for production, but that Venetian wonld like an NRCP 26(c)
protection order associated with the production to Timit its use o the pending litlgation. (See Bxhibit
B, Email Correspondence Between Michae! Roval, Esq., and Keith Galliher, Fsq., dated December
18, 2018, with enclosuzs.)

6. That Mr. Galliher and I shortly thereaftet discussed Venetian’ proposal in a telephona
conference, which was refected by Mr, Galliber,

7. That Venetian produced 2 total of gixty-four (64) prior incident reports it response to

Plaintiff’s recuest on or about Jatwary 4, 2019, with names, contact information, pevsonal information

RaMviaster Casa Fulded333718\Plendings\ Protestive Order.wpd -3-
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{i.e. DOB/SEN), and scene photographs redacted o protect the privacy of prior guests involved in these
incidents since Plaintiff would not agree to a protective order,

8. That Mr. Calliher thereafier contacted me to discuss his objestion to Venetian having
provided redacted reports, and we once again discussed Venetian's agreement to provide unredacted
doouments with a Rule 26(c) stipulaiion, Mr, Galliher explained that, in his view, any person ittvolved
in one of the disclosed priot incidents on Venetian property Is a potential witness In this cage, He
further stzted his intention to contact any or all of the persons involved in the prior incidents, I
expressed concern that the information relating to these non-party patrons could not only be impropetly
used In this litigation, but that it could also be passed slong to other connsel or petsons wholly
uarelated to this action snd vsed for other purposes (subjecting these guests to further intrusions into
their privacy). After respectfully considering my stated concerns, Mr. Galliher and I were unable fo
reach oo agreement.

9, That on Janvary 23, 2019, T sem correspondence to Mr, Galliner again outlining
Venetian's position and offering 'to resolve this dispute by requesting & phone confarence with the
Discavery Commissioner. (See Exhibit C, Correspondence from Michael Royal, Esq., to Keith
Galliher, Esq., dated January 23, 2019.) Shortly thersafter, Me. Galliher contacted me by phone and
agreed to have my office reach out to the Discovery Coramissioner’s offics as suggested in an effort
to resolve this dispute expeditiously..

10.  Thatmy office was subsequently advised by the Discovery Commissioner’s office that
a phone conference 1o resolve this dispute could not be arranged, but that a motion would need to be
fited.

11.  Thaton January 29, 2019, | advised Mk, Gallther that a motion would nzed to be filed,

and fhat the sole issue from Venetian’s perspective is its desire for a Rule 26(c) protective order,

RAMaster Cast Paldet3 83T 0P ondings\I Droteotive Orderwpd. = 4 -
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(See Exhiblt D, Email Correspondenca from Michael Royel, Esq., to Keith Galliher, Esq., dated

January 29, 2019.)
12, That I have complied with the requirements of EDCR 2.34 in good faith and that,

despite meatingful discussions held with Mr. Calliher, the pastles were unnble to resolve this discovery
dispute regarding the subject non-party identifieation infotmation,

Executed on l day of February, 2019

MEM UM OF PO AUTH! i

STATEMENT OF FACTS

This litigation arises from a November 4, 2016 Incident cocurring when Plaintiff slipped and
fell in & lobby area of the Venetian while taldng a break from her work: station where she was employed
a3 o sulesperson for & vendor leasing spa.c'e ih the Grand Canal Shops. The cause of Plaintiffs fall is
in cii_spute, as Venetian denles that there was any forelgn substance on the floor at the time the incident
oceurred.

In the course of discovery, Plaintiff requested that Vonetian provide three (3) years of ptior
incident reports. (See Bxhibit A, attached herato,) Venetian produced sixty-four (64) incident reports
in vedacted form {nearly 650 pages of documents), as Plaintiff would notagres to execuie a stipulation
and order to protect the information pursuant to NRCP 26(c). Plaint!ff now demands that all of the

pearly 650 pages produced respousive o her request be unredacted without providing the requested

protection by Venatian,

1:\Master Cpso Foldert38371 B\Piondings\Lbioteoilve Orderoopd. = 5 =
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EMAILS TO ENSURE RECEIPT, Far personal emalls, a follow up by talaphone may be appropriate and necessary. |
apologize for this Inconvenlence, Thank you for your cooperation.

From: Mike Royal <mroval@royalmilestaw.com
Sant: Monday, Decamber 17, 2048 4:20 PM

To: KKelth Galllher <kgalllher@gallihertawfirm.conr= ‘
Cu: Stacy Ray <sray@galiherlawfirm.coms; Ashlay Schmitt <ASchmitt@royalmileslaw.coms> ;

Subject: VCR adv. Sekara
Keith:

1 have now completed gathering and reviewing the pilor incident reports, but my client
would like Rule Z6(c) stip/order prior to disclosure. Will you please review the enclosed and
advise if this is acceptable? If not, please relay any desited changes. Thanks,

Mike

Mot 51 Rk S

Royal & Miles LLP

[522 W, Warm Springs Rd.

Henderson, NV §9014

(702) 47L-6777 (0}

(702 531-6777 ()
rovalifrovalmileslaw.com

httpy/fwarw royalinilesiaw.com/

PERSOMAL AND CONTIDENTIAL: This messege aviginatss fiout the law flvm of Royal & Miles LLF. This message and uny fle(s) or
altochment(s) ttansmitied with it are confidential, Intended anky for fhe natwed reciplent, end may goniain nformetion that &  tada sevret,
propriefry, prabsoted by the attoricy work product dovliine, subjost t the attariey.cllent privilage, orls otherwise proteoted agnlnst uwnnuthorized
use or disclosura. This message and umy file(s) or stachmeniés] ranamitted with [f are tracsmited based an o reasoaable expeotation of privicy
cotusletont with ABA Fovnal Cpinlon Na, 99-413. Aay disclosurs, @lstribution, copylug, or use of this leformatlan by snyoaa other dhin the intandad
seolpisut, regnrdlass of nddress or rauting, s steistly probibited, [Fyou réoeiva this message In error, plesse advise the sender by immediets reply aod
defata the orlglnal messege. Personal messages express only the view of the sendor awd ave not atiributable to Roysl & Miles LLP,

CONFIDENTIAL. This e-ail message and the informatlon it containg Is Intended anly for the named reclpieni(s) and may
contaln Informatlan that ks a irade secrat, proprietary, privileged, ot attorney work praduct. This message is intended to
be privileged and confidential communicatlons protacted fram disclosure. ff you are not the named recipient{s), any
dlssemination, distribution or copylng is strictly prohihited, If you have recaived this e-mail message In srror, please
notify the sender by e-mail and permanently delete this message and any attachmants from your workstation or

network mall systam.

TAX OPINION DISCLAIVIER. To comply with [RS ragulations, we advise that any discusslon of Federal tax ssues In this e-
mall was not Intended of wrliten o be used, and cannot be used by vou {i} to avoid any penalties Imposad under the
internal Revenue Code; of (1) to promota, market or recommand to another party any transaction ar mattor addrassed

hareln,
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+f Michael A, Royal, Esq,
i| Nevada Bar Nao, 4370
4 Gregory A, Miles, Esq,
| Newada Bar No. 4336

f ROYAL & MILESLLP
i 1522 West Warm Springs Road
%t Henderson Nevada 89014
T Tel:  (702) 471-6777
Uit Bax: {702) 531-6777

' -Artomeys fi;r Defendams
I VENETIAN CASING RESORT, LLC and
if LAS VEGAS SANDS, LLC

It JOYCE SEKERA, an Individual; i CASENO.. A-18-772761-C

LV,

] I P
{f VENETIAN CASINO RESORT, LLC, d/b/a| RE]
¢ THE VENETIAN LAS VEGAS, a Nevada:
. Limited Liability Company; LAS VEGAS 1
| SANDS, LLC d/b/a THE VENETIAN LAS: |
fii VEGAS, aNevada Limited Liability Company; | i
. YET UNXNOWN EMPLOYEE; DOES I i
. through X, inciusive, 1
t i
i

Appearance: Keith F. Galliher, Jt., Bsq., for Plaintiff, JOYCE SEKERA

Electronicaily Fllad
4/4/201941:23 AW
Bfovon D, Griaraon

DISTRICT COURT
CLARK COUNTY, NEVADA

 DEPT.NO: XXV
Plaintift,

[

ill
Defendants 1

VENETIAN CASINO RESORT, LLC and LAS VEGAS SANDS, LLC |

i
Michael A. Royal, Esq., Royal & Milss LLP, for Defendants 4
(collectively “Venetian) il

Dviaste Cass Falde\3837 1B Tzadlng S ADCHI (MP0) wrpth

Casa Number; A-18-772761-C
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| 2019 arguing that there i no basis to redact information in prior incident renorts (other than Socnal

i securlty nurnbers) or otherwise to afford them protestion wunder NRCP 26(c). Defendant filed a Reply f
! 10 Opposition ta Defendants’ Motion for Protective Order on March 5, 2019 and an dddenduin to ;
i “ ! '

%Rep!y to Opposition to Defendants ' Motion for Protective Order on March 6, 2019 noting, ameng [f
i -

: !:other things, that Plaintiff’s counsel had alreadybeen sharing prior incident reports with other attorneys '

| which were not produced by Venetian in this litigation, Defense counsel related that e is unaware of

il that issue and that he will investigate.

counsel for the parties, the following recornmendations are made,

L

L Defendant Venetian filed Defendants ' Motion for Protective Order on February 1,2019 ,I

not involved in the present Litigmion.
2. A hearing on motion was held on March 13, 2019.
3. Venetian counsel argued that priorincident reports have been produced, whichrepresent |
slip and falls occurring on matble floors in the common areas of the Venetian casino level,
4, Plaintiff* s counsel argued that after comparing a production by Venetian in the case of

Swaithv. Venettan, Case No. A-17-753362-C, he discovered four incident reports produced in that case

After reviewing the papers and pleadings on file, and consideration of arguments presented by

174

RitMaster Cosa Folder383718MeaiagsiMDCKI (MG wpil «2-
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1T, :

IT IS RECOMMENDED that Defendants’ Motion for Protective Order is GRANTED IN

1 PART and DENIED IN FART.

i IT IS FURTHER RECOMMENDED that the pricr incident reports produced by Venetian are
:

: | ‘!to remain in redacted form as originally previded in response to an NRCP 34 request, the Court
8 llgagreeing that this presents a ptivacy issue as it pertains to the identity of prior Venetian guests and
9 Eim:luciles protected HIPPA related information.

10 IT IS FURTHER RECOMMENDED that il information within the redacted prior incident |

i
reports produced by Venetlan are to be protected under an NRCP 26{c) order, not to be shared withlié

anyone who is not directly affiliated with the litigation (i.e. counsel, counsel’s staff, axperts, ete.), and ;
.T
;

HE

I i
when attached as exhibits to any filings with the Court ars to be provided under seal. it
15 IT IS FURTHER RECOMMENDED that if Plaintifl identifies & specific prior incident report Z

]
16 {| she feets is sufficiently related to her fall, with substantially similar facts and circumstances, oconrring i

17 | in the same location, that counsel will have an EDCR 2.34 conference to diseuss the request and i

deterrine whother the identity of those involved in the specific prior incident should be provided |

e
o

before filing a motion,

IT IS FURTHER RECOMMENDED that Venetian be required to review the alleged l

it discrepancy of four prier incident reports produced in the matter of Smith v. Vemetian. supra, and ;

g T

provide them in redacted form to the extent they are respensives to the Blaintiff's NRCP 34 request, and |

il 1o provide all reports deemed responsive to PlaintifPs NRCP 34 request no. 7 related to prior incident -

D T e

3 reports of the Venetian.

it Y=

111

Iy §

Mgt e Fokr 3657 16 FandingsWDOHR IMEFD) s -3-
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~13-112061 -0,
e Een V. yenen

IT IS FURTHER RECOMMENDED that the motion is otherwise denied,

1l
2, : DATED this_ 2" day of, AWI I ‘
3l :
4l L \ l
| DISCOVERY COMMIS SIONER :
Reviewsd by: :
THE GALLIHER LAW FiiRv
Keith E. Galliher, Jr., Bsq. ;g
Mevada Bar No. 220 i
1850 E. Sahara Avenue, Sulie 107
; Las Vegas, NV 89014
Attomeys jbr Defendants Attorney for Plaintiff
12| VENETIAN CASINO RESORT, LLC and
13 LAS VEGAS SANDS, LLC
14
15.
:
26 b
271l
28 * ]

BAMestes Cse Folda1387 15 keoding MADLRE {MP O}l -4-
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1y IT IS FURTHER RECOMMENDED that tiie motion is otherwise denfed,

2 DATED this day of

Y Submitted by
7k 'Rnyal&Milqa LLP

101' Névada Bar No. 43‘?0
| 1522 W. Werm Springs Road

11 ":i Hendeison, NV 89014
- Attorneys Jor Dafendangs

124 YENETLAN CASINO RESORT, LLC cmd
:’ | 143 VEGAS SANDS, LLC

2% ‘ﬂ
25'

5

27 | Efz
2% j

Rk Ciig Ralar A HE oaingsTRARE (MPOLYGE

Roviewed by:
THE GALLIHER LAW FIRM

“Kaith B, Galliher; Jr., Esq
Nevada Bag No. 220

{850 E. Saliaca Ayenue, Suite 107
Las Vegas, NV 85014
drtprnay for Plabmiff

:
i

H

;

i

14

5l T
i
i

<o drn i

VEN 968




16

17 4

18

19 |

15!AE

NOTICE

#| Pursvant to NRCP 16.3(c)(2), you are hereby ntified that within fourteen (14) days after being }
i sorved with & report any parly may file and seive written objections to the recommendationd.}.
4} Written authoritles may be filed with objections, but are not mandatory, If writien authorities,
H are filed, any other party may file and serve responding authorities within seven (7) days after

 being served with objections.

Objection time will expire on M_\_g__zow.

HA copy of the foregoing Discovery Commissionet's Report was:

Meailed to Plaintiff/Defendant at the following address on the day of

Y 1+ ) 1

’; J Electronically filed and served counsel on

_&Qﬁ&_ 0\ , 2019, Pursuant to
NEF.CR.Rule$.

j:fThe Commiasioner's Report is deemed received three {3) days after mailing or e-serving
{to a party or the party's attorney, or three (3) days after the clerk of the court deposits a

28

| copy of the Report in a folder of a party's lawyet in the Clerk's office. ED.C.R. 2.34(f).

SIGNEE
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Sldp to Main Cordent Logoui My Acgount Saarch Mang New Distrvt CvibGrimingl Search Refise Lonatien : Disirict Courl GICrmingl  Halp

Searah Cloge

REGISTER OF ACTIONS
Casm No. A-18-772761-C

Joyce Sakera, Flalntiff(s) va. Venatlan Casine Resort LLC, Deferndant(s} Casa Type:

§
5
§ Data Eiled:
§ Locailon:
8 Cross-Reference Case Number
§

Negligence - Premises
Liablity

04M2/2018
Department 25
ATTaT8

Panry INvorMatioN

Defendant  Las Vegas Bands LL.C Doing Business
As Vouetian Las Vegas

Defendant  Venetian Gasinn Resort LLC Cofing
Business As Venetlan Las Vegas

Plaintiff Sokera, Joyco

Load Atlornaya

Michaei A Royal
Relaingd

TO2471877700\)

Michaef A Royal
Rolalned
7024718777(W}

Keith E. Gallthar, Jr.
Ratalned
7027350049(W)

Evexts & Dnpers of e Cover

06/07/2019] Objection to Discovery Commissioner's Report (8:00 AM) {Judicial Oficer Delaney, Kathleen E.)
05/071201 8, 61472019

Minutes
Q8072014 500 AM
~ Na parlies prazent. COURT NOTED 4 Stipulation and Order to
Continue was recalvad, and ORDERED, matter CONTINUED to the
next available zetting, CONTIMUED TO: 05/14/18 £:00 AM. CLERK'S
NOTE: A copy of this minute order was glogtronically served on all
reglstenad partles. fsb 05/07/18

08/14/2019 9:00 AM
- Kathizar Galllgher, Esq. present on hahaff of Piif, Extensive colloquy

and argument regarding P, request for production of disclosures
regarding peaple slipping and falling on the marble flaws at tha
business premises, tha radacted reparts recsived, Pitfs, requast for
unradacted reports, Defl's, request PIfF, stipulate to a privacy ordar,
and iIf the parties ksted In the reports would be willing to caaparate with
Fltf. COURT ORDERED, the Discovery Commissioner's FINDINGS
REVISITED, COURT STATED FINDINGS, To the extent unredacted
incident reparts srg lo be provided, Pif, should not ha preciuded from
{mowing who these people are and fram getting all of this information.
Redactlon should anly zpply to saclal security numbers and personal
Identifying information only If anything & fled. COURT thinks
Commisslenar Truman made an enrer here, it Ts relevent discovery.
Gourt does not see any legal basia upon which this sheuld have been
preciudad. COURT STRONGLY CAUTIONED, how this infarmation ie
sharar arid who gats hold of it deesn't necessarily stop pecple from
helrg upaat as to how I is being shared, The Dlecovery
Conmissioner's FINDINGS REVERSED; unredacted incldent reparts
are fo be provided with no technically no lImitatlon an how PI, utillzes
them. COURT FURTHER ORDERED, the thrae Counter Motions
DEMIED on subatanilve grounds. COURT is not DENYING the
Counter Motions on procadural grounds, Mr. Galliher to prepara fite
Qrder, provide & copy to apposing eounsa) for review as to form and
content, and raturn It back to the Court within 10 daya,

Eadles Pregent
Baturn to_Register of Acllons
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Las Vepas, Nevada 59184
702-7350049 Fax: T02-735-0204

1350 E. Sahara Avenue, Suite 107

THE GALLTHER 1AW SfRM

ELECTRONICALLY SERVED
4/5/2019 1:52 PM

1{ THE GALLIHER LAW FIRM

Keith E. Galliher, Jr., Esg.

Nevada Bar No. 220

Jeffrey L. Galliter, Esy.

Nevada Bar No. 8078

CGeorge J, Kunz, Esq.

Nevada Bar No. 12245

1850 Egst Sahara Avenue, Suite 107

Lag Vegas, Nevadg 89104

Telephone: (702) 735-0049

Facsimile: (702) 735-0204
liher lihexlawfirm.cor

Jgalliher@galliherlawfirm.com

glunz@iviewguy.com

Attornsys for Plaindfy

N FL N X

L~ T Y - S ¥ Y

10
1 DISTRICT COURY

12 CLARK COUNTY, NEVADA
13

CASE NO.: A-18-772761-C

4 | 70¥CE SEXERA, an Individua,
DEPT. NO.: 25

L5
16
17

Plainti#,
V.

)

)

)

)

%
18 VENETIAN CASINO RESORT, LLC, )
d/b/4 THE VENETIAN LAS VEGAS,a )

16 | Nevada Limited Liability Cotnpany; )
LAS VE(GRAS SANDS, LLC d/b/a THE )
)

)

)

)

)

)

)

20 || VENETIAN LAS VEGAS, a Nevada
Limited Liability Company; YET
211 UNKNOWN EMPLOYEE; DOES I
) through X, inclusive,

23 Defendants,

o THIRD AMENDED NOTICE OF TAXING DEPOSITION

25
26 PLEASE TAKE NOTICE that at 10:00 a.m, on Tuesday, May 21, 2019, (previously

2| seheduled for April 17, 2019) at The Calliher Law Firm locatod at 1850 E. Sahara Avenue, Suitd
28

Page 1 of 4

Caas Number: A-18-772781-C
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THE GALLIHER LAW FIRM

1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89104
T02-735-0949 Fax: 762-735-0204

N O BR =1 Gh n

10

1
1
13
14
15
16
17
13
19
20
21

28

a5
26
27
28

107, Las Vegas, Nevada, the Plaintiff in the above entitled action will take the 30(b)(6) deposition al‘

PERSON MOST KNOWLEDGEABLE regarding the following topies:

1. Total number of Injury falls on marble floors lacated within The Venetian Las Vegas|
from November 4, 2013 to present,

2. Actions taken by The Venetian Las Vegas to change the coefficiont of frietion with

respect to the marble floors within The Venetian Las Vegas from November 4, 2013 ts

present,

3. Moeasures taken to locate and produce security/incident injury fall reports by The -

Venetian Las Vegas as requested by Plaintiff in this Litigation.
4. Slip testing performed by The Venetian Las Vegas or if’s representatives with respect
to the marble floors within The Venetian Las Vegas from November 4, 2013 to present,
upon oral examination, pursuant to Rules 26 and 30 of the Nevada Rules of Civil Procedure, bofore
a Notary Public, or before some other officer authorized by the law to administer caths, Oral
examination will continue from day to day uniil completed. You are invited to attend and cross

egamine,

PLEASE TAKE FURTHER NOTICE that Plaintiff has not retained the services of 2
licensed interpreter for this deposition, and hexeby requests that deponent's attorney provide
immediante notice of the meed for a licensed interpreter for s deposition i such a need is
required by the deponent. In the event deponent and his/her attorney appesr at the deposition)
without providing at lease seventy-two (72) hours® notice prior to the deposition of the need for
a licensed interpreter, and the deposition cannot proceed hecanse of fhis Iack of notice and the

resnlting absence of a licensed interpreter, the deponent and his/her attoxney wil be held

Page 2 of 4

——rem—re s
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THE GALLIHER LAW FIRM

1856 E. Sabara Avenee, Suite 107

" YLas Yegas, Nevada 8914

T02-735-0049 Fax: 702-735-204

R - T T L O T

FCR CR R T Y —_ e
E ¥ 8 K8 EBREREELS RS S E DS E D=

reporter eharges, inenrred by Plaintiff for this deposition.

DATED this ; ‘ day of April, 2019

THE GALLIHER LAW FIRM

Keith E.{Gadliher, Jr., Fsq.
Nevada Bar Number 220

1850 E. Sahara Ave,, Suite 107
Leas Vepas, NV 82104
Alftorney for PlaintiTs

Page 3 of 4

fointly and severally responsible for any and all attorney fees and costs, including court

VEN 975




THE GALLIHER T.AW FIRM

1850 E. Rabara Avenue, Swite 107

Las Viegas, Nevada 29104

T02-735-0049 Fax: 702-735-0204

—

B b B3 MR OB O BROD B

o8 =~ Oy W e B3 B

CERTIFICATE OF SERVICE

1 HEREBY CERTIFY thet I am an employee of THE GALLIHER LAW FIRM and that
service of a true and cortect copy of the above gud foregoing THIRD AMEMDED NOTICE OF
TAKING DEPOSITION was served on ﬂ:e@’da}f of April, 2019, to the following addressed)
parties by:

_ First Class Mail, postage propaid from Las Vegas, Nevada pursuant te NR.C.P 5(b)
. Facsimile, pursvant to EDCR 7.26 {as aménded)

____‘_Aectronic Mail/Elecironic Transmission

__ Hund Delivered to the addressee(s) indicated

Recelpt of Copy on this day of 3019,

acknowledged by,

Michael A, Royal, Esqg,
Gregory A, Miles, Esq,
ROYAL & MILES LLP
1522 W, Warm Springs Road
Henderson, Nevada 89014
Astorney for Defendent

Canyor. Court Reporling
Vin email only
admin@eanyoner.com

ey
An employes of THE GALLIHER LAW FIRM

Page 4 of 4
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“THE CALLIRER LAW FIRM

1850 E. Szhara Avenuc, Suite 187

Las Vegas, Nevada $9104 )
TO2-735-0049 Fux: 702-735-0204

@0 -] @y i b LEF BRI =

[ P T
8 8N B 5 R EBEREEBI RS S S E B2

ELECTRONICALLY SERVED
4/5/2019 1:82 PM

THE GALLIHER LAW FIRM
Keith E, Galliker, Jr., Esg,
Nevada Bar No. 220

Jeffrey L. Galliher, Esq.
Nevada Bar No. 8078

(teorge J. Kuniz, Bsq.

Nevada Bar No, 12245

1850 East Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Telephone: (702) 735-0049
Facsimile: (702) 735-0204
kealliher@galliherlawfirm com

jgalliher@gallihexlawfirm.com
gkunz@lvlawguy.com
Attorneys for Plaintiffe
DISTRICT COURT
CLARK COUNTY, NEVADA

JOYCE SEKERA, an Individual,
Plaintiff,
V.

)
)
)
)
)
VENETIAN CASING RESORT, LLC, )
d/b/a THE VENETIAN LAS VEGAS,n )
Nevada Limited Lisbility Company; )
LAS VEGAS SANDS, LLC d/b/a THE )
VENETIAN LAS VEGAS, a Nevada )
Limited Liability Company; YET )
UNENOWN EMPLOYEE; DOES 1 )
through X, inclusive, }
)

}

Defendants.

)

THIRD AMENDED SUBPOENA DUCES TECUM

THE STATE OF NEVADA SENDS GRFETINGS TO:

Person Mogt Knowledgeable

Venstian Casing Regort, LLC d/%/a The Venetisn Las Vegas

¢fo Royal & Miles LLP
1522 W, Warm Springs Road
Henderson, Nevada 89014

Page 1 of 3

Case Number; A18-772781.C

CASE NO.; A-18-772761-C
DEPT. NO.: 25
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Las Vegas, Nevada 89104

THE GALLIHER LAW FIRM
1856 E. Sahara Avenue, Suite 147
TO2-735-0049 Fax: 702-735-0264

L O T N T N S R S,

o B - S o D - I S R ) F 3 % I = T D S S S —-
s

WE COMMAND YOU, that all singular business and excuses being set aside, you appear

and attend on the 21% of May, 2019 at 10:00 a.m, at THE GALLIHER LAW FIRM 1850 E. Sahaer i

Avenue, Suite 107, Las Vegas, Nevada 89104, You ere requited to bring with you at the time o
your appearance any items set forth herein. If you fail to aitend, you will be deemed guilty off
contempt of Court and liable to pay all losses and damages cansed by your failure to appear and in
addition, forfeit the sum of One Hundrad Dollars ($100,00).
ITEMS TO BE PRODUCED
1. Any and all documents regarding the topics listed on the atiached Nofice of Taking

Depasiiioa.

DATED this 5 day of April, 2019

THE GALLIHER LAW FIRM

Keith E. Gﬁh‘}fer, Jr., Ezq.
Nevada Bar Number 220

1850 E, Sahara Ave., Suite 107
Lag Vegas, NV 892104
Attorney for Plaintiffs

Page20f3
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THE GALLIHER LAW FIRM

1850 E. Sahara Avenne, Suite 167

Yas Vegus, Nevada $9104

TOZ-T35-0049 Faoxz 7627350204

e 1 B ot B W b

RN TR C O SO BB s
S 2 E R RBEEESSISZES E SR o=

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of THE GALLIHER LAW FIRM and that
service of a true and correct copy of the above and foregoing THIRD AMENDED SUBPOENA
DUCES TECUM was served on the ay of April, 2019, fo the following addressed parties
by: |
__ Flyst Clags Mail, postage prepaid from Lag Vaga.;z, Nevada pursnant o N.R.C.P 5(1)
_,_:_/acsimile, pursuant to EDCR 7.26 (as amended)

Elactronic Mail/Elecironic Transmission
. Hand Delivered to the addressee(s) indicated
__Receipt of Copy on this day of , 2019,

acknowledged by,

Michael A. Royal, Esq.
Cregory A. Miles, Eaq,
ROYAL & MILES LLP
1522 W. Warm Springs Road
Henderson, Navada 89014
Attorney for Defendant

An employee of THE GALLIHER. LAW FIRM

Page 3 of 3
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EXHIBIT 7



FLECTRONICALLY SERVED
5/13/2019 9:30 AM

1522 W, Warm Springs Road
Hendegson, NV 89014
Telephone:
054716777
Facsimile;
102.531.6777
Enmgil:

ROY AL & MII_E& LLP meoyal@eovalmiloaluwenay

Michacl A, Royal*
Gregory A Miles*

“Also Admister in Hidy

Mzy 13, 2019

Sent E-Service

Keith E, Galliher, Jr., Esq.

THE GALLIHER LAW FIRM
1850 E. Sahara Avenue, Suite L37
Las Vegas, NV 89014

Attorney for Plaintiff

Re:  Penetian ady. Sekera, Jovee
Our File No.: 3837-18

Dear Keith:

‘This corresponderice relates to the NRCP 30(h)(6) deposition you have scheduled for May
21,2019 at 10:00 am in the above-teferenced matter. Below are my elient’s objoctions as to scope
to provide you with some understanding ahcad of time of what issues tuay arise in the course of
the deposition ag it perfains to maiters In controversy here.

1. Total number of injury falls ont marble floors located within The Vemetian Las
Vegas from November 4, 2013 to present,

Venetian stands by its objections to this request as previously set forth in its responses to
writien discovery. More specifically, Venetian’s witness will net be producing additional
information at the deposition beyond that which has been identified pursuant to NRCP 16.1 or
otherwise in response to your client’s written discovery requests, Venetian has preduced a total of
64 redacted prior incident reports from November 4, 2013 to November 4, 2016 previously in
response to your client’s prior request for this information, Venetian expressly objects to
providing any information related to this request after the subject incident of November 4, 2016.
Also, to be clear, the incident reports produced were based on Venctian®s search of slip and fall
incidents oceurring on marble flooring within common arcas on the Venetian casino level, where
the subject incldent occurred, My client has also produced this information despite the fact that it
continues to assert that there was no foreign substance on the floor at the time of your client’s
incident,

Case Number: A-10-772761-C
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ROYAL & MILES I.i.P

Keith E, Galliher, ¢, Fsq.
May 13,2019
Page 2

2. Actions taken by The Venetian Las Vegas to change the coefficient of friction
with respect (o the marble floors within The Venetlan Las Vegas from November 4,
2013 to present.

Venetlan objects to the scope of this particular topic for the same reasons set fotth in
response to No. 1 above as it pertaius to your client’s request for information of incidents
oceurring after the November 4, 2016 incident. In addition, Venetian further objects to this topic
to the extent it seeks an expert opinfon regarding what, if anything, needs to be done to “change”
the coefficient of friction in the Venetian property, It also lacks foundation as to what constitutes
“change.” Also, this request is ovet broad and not limited in scope to the Venetian casino level
flooring where the subject incidens oceurred.

3 Meagures taken to locate and produce security/ineident injury fail reports by The
Venetian Las Vogas as requested by Plaintiff in this Litigation.

Responses to this topic are sabject to the objections set forth in response to Topic No. 1
above. Further, Venetian objects to the extent this seeks information protected by attorney/client
privilege and/or attorney work product privilege.

4, Slip testing performed by The Venetian Las Vegas or it's represenfatives with respect
to the marble floors within The Venetian Las Vegas from November 4, 2013 to
present.

Responses to this topic are subjoct to the objections set forth in response to Topic No. 1
above, with Venetian limiting its responses to slip testing performed between November 4, 2013
and November 4, 2016, Further, Venetian objects to the extent this seeks information protected
by atforney/client privilege and/or attorney work product privilege, In addition, the witness wiil
net be presenting testimeny related to slip testing related o any ongoing litigation that has not yet
been identified pursuant to NRCP 16.1.

Very truly vours,

ROYAL & MILES LLP

MAR/as
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KEITH E. GALLIHER, JR. ) THE GALLIHER LAW FIRM Peralegals
GEORGE J. KUNZ* -

JEFFREY L. GALLIHER * ;o {850 F. Sahara Avenue, Sujre 107 = © DEENA P. MOONEY
) l.as Viegas, Nevada 89104 . STACEY RAY :
*Of Counpel Wivw.galliher-low.com KUU'ELAU FINLEY GOO

Tale; 702-735-0049
Fax: 702-735.0204

May 20, 2019

Micheei A Royal, Esy,
Royal & Miles LLP

1522 W, Warm Sprirg Road
Henderson, Nevada 89014
Fax: 702-531-6777

Re:  Sekeray, Venmetion
Dear Mike:

After reviewing your most recent letter with respect to the NRCP 30 (b)(6) deposition set by ty office, I
discoversd that contrary to the Request for Procuction of Documents which was served upon your office
regarding injury fall incidents, your client did not supply ijury incident reports involving slip and falls on
marble floors up to the date of the request. Instead, redacted versions of these reports were supplied only three
(3) years before the fall up to the date of the fall. '

My provious correspondence establishes that case law supports the position that full events sibsequent
to the fall event which is being litigated are also discoverable in litigation, Obviously, Judge Delaney can make
a decision concerning whet information she will allow into evidence at titoe of irial, - - :

Plense treat this letter as a formal request that the entirety of what was requested i.e. reports from three
(3) years prior o the £all up to the date of the request be promptly disclosed to my office. Of course, based
upon Judge Delaney’s ruling, these vepotts must be unredacted.

Please confirm your agreement to supply this information within the next seven (7) business days so that
further motion practice may be avoided. ‘

Thank vou for your cooperation.

Very fruly yours,
THE GALLIHER LAW FIRM

Keith E, Gallther, Jr., Bag.

KEG/gr
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