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Plaintiff Gilbert P. Hyatt (“Plaintiff* or “Hyatt”) files this brief in support of his
accompanying proposed form of judgment and in opposition to Defendant California Franchise
Tax Board’s (the “FTB”) proposed form of judgment. Hyatt’s proposed form of judgment is
attached hereto as Exhibit A.

1. Issues Presented:

In this case Hyatt sought relief for intentional torts committed by the FTB, an agency of
the State of California. The case lasted more than 21 years. Before trial, Hyatt prevailed once in
the United States Supreme Court! and twice in the Nevada Supreme Court,” which rulings
confirmed that this Court had jurisdiction over a California agency based on Nevada v. Hall, 440
U.S. 410 (1979) and that this case could proceed to a jury trial in Nevada. Hyatt then prevailed at
trial, and the Nevada Supreme Court later affirmed part of the judgment in Hyatt’s favor. Having
exhausted its appeals in Nevada and lost virtually every phase of the case, the FTB asked the
United States Supreme Court—17 years after this case was filed—to reverse its long-standing
Nevada v. Hall precedent and retroactively strip this Court of jurisdiction. After two reviews over
a four-year period, the United States Supreme Court granted the FTB’s request and reversed
Nevada v. Hall, leaving this Court without jurisdiction over the FTB.

The Court must now decide the form of judgment to enter and whether either party is a
prevailing party entitled to an award of attorneys’ fees or costs.

2. Summary of Argument.

This case has spanned more than 21 years from its filing in January 1998 until the present.
During these two-plus decades, this case has been reviewed three times by the Unites States
Supreme Court and four times by the Nevada Supreme Court. There was a four-month jury trial
in this Court, which was preceded by lengthy and contentious discovery and motion practice that
included over 100 days of deposition, dozens of discovery motions and hearings, and multiple

dispositive motions by the FTB and accompanying hearings. Hyatt won virtually every contested

! Franchise Tax Bd. of Cal. v. Hyatt, 538 U.S. 488 (2003) (“Hyatt ).
? Franchise Tax Bd. of Cal. v. Eighth Judicial Dist. Ct., 2002 Nev. LEXIS 57, at *10 (Nev. Apr. 4,2002) and
Franchise Tax Bd. of Cal. v. Hyatt, 130 Nev. 662, 710 (2014),
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phase of the case, until the United State Supreme Court’s recent reversal of its long-standing
Nevada v. Hall precedent.

This procedural history, particularly this Court’s and Hyatt’s reliance on Nevada v. Hall,
and the FTB’s after-the-fact challenge to the Nevada v. Hall precedent, is detailed below and
demonstrates there is no prevailing party entitled to an award of attorneys’ fees or costs. The
Court should therefore enter Hyatt’s proposed form of judgment, which states: (1) the case is
dismissed in accord with the most recent United State Supreme Court decision, and (i1) neither
party is entitled to an award of attorneys’ fees or costs.

The FTB has nonetheless asserted that it will seek: (i) fees and costs under NRCP 68
and/or former NRS 17.115 based on a pretrial offer of judgment, or (if) statutory costs under NRS
18.020(3) as the purported prevailing party. Neither avenue provides a basis for the FTB to be
deemed the prevailing party and awarded fees and costs in this case. Indeed, if the Court is to
award costs it is Hyatt who should be awarded statutory costs for the 17-year period between
1998 and 2015. Only in 2015, after it had lost the case on the merits and having exhausted all
appeals in Nevada, did the FTB seek reversal of the long-standing Nevada v. Hall precedent.
Hyatt’s costs for that 17-year period dwarf the FTB’s costs from 2015 forward.

A. An Awards of Attorneys’ Fees Would be Unreasonable and Inequitable.

The Beattie factors® specified by the Nevada Supreme Court require that this Court reject
any request by the FTB for attorneys’ fees under NRCP 68 or former NRS 17.115 based on the
offer of judgment the FTB made in 2007 for $110,000 (inclusive of costs).* Specifically, the
Court must decide whether to use its discretion and award attorneys’ fees based on whether: i)
Hyatt filed and pursued the action in good faith; (ii) the FTB’s pretrial offer of judgment was
reasonable and in good faith in both its timing and amount; and (iii) Hyatt’s rejection of the offer

and proceeding to trial was grossly unreasonable or in bad faith.’

3 Beattie v. Thomas, 99 Nev. 579, 588-89 (1983).

“NRS 17.115 has been repealed by the Nevada Legislature effective October 1,2015.

3 1d. 1f a court decides to award fees under NRCP 68 or former NRS 17.1 15, it must determine whether the fees
sought are reasonable and justified in amount. See Beattie, 99 Nev. at 588-89. That issue is not currently before the
Court.
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In considering the Beattie factors, it is evident that Hyatt filed, and then pursued the case
for 21 years, in good faith. To conclude otherwise, the Court would have to come to the
extraordinary conclusion that somehow Hyatt knew that the Nevada v. Hall precedent would be
reversed 21 years after he filed the case, and therefore he filed the complaint in bad faith. The
FTB cannot argue this in good faith or with a straight face.

Further, all evidence confirms that Hyatt had a good faith belief in the merits of his case at
its outset, which continued throughout the case. The jury, the trial court, the Nevada Supreme
Court, and the United States Supreme Court all agreed with Hyatt. Hyatt prevailed at virtually
every phase of the litigation, until ex post fucto the FTB sought and obtained this change in the
law, after the FTB had lost the case on the merits and exhausted its appeals. As described in the
detailed procedural history set forth below, Hyatt prevailed before trial in the United States
Supreme Court and the Nevada Supreme Court, obtaining their respective approvals for the
litigation to proceed to trial. Hyatt then prevailed at trial, receiving a large jury verdict for the
damages caused by the FTB’s intentional misconduct. The Nevada Supreme Court confirmed
part of the verdict in Hyatt’s favor, including over $1 million in damages, and making
conclusions that the record supported the jury’s finding that the FTB committed fraud and
intentional infliction of emotional distress directed at Hyatt.

No interpretation of this case’s 21-year history can conclude that Hyatt brought the case
and pursued the case in anything other than good faith. This first and most crucial Beattie factor
negates any request by the FTB for an attorneys’ fee award under NRCP 68 or former NRS
17.115.

Similarly, the second and third Beattie factors also negate any FTB request for attorneys’
fees under NRCP 68 or former NRS 17.115. The FTB’s offer of judgment of $110,000, inclusive
of all costs, was neither reasonable nor made in good faith in its timing or amount. The United
States Supreme Court and Nevada Supreme Court both had already ruled, at the time FTB served
its pretrial offer of judgment, that this Court had jurisdiction and the case could proceed to trial in
accord with the Nevada v. Hall precedent. And the FTB had not directly challenged that long-

standing precedent, nor indicated it would do so. Further, in terms of the value of the offer, the
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jury’s substantial award of damages and the partial confirmation by the Nevada Supreme Court
for an amount substantially more than the FTB’s offer establish that the offer was not reasonable
at the time. Similarly, it was not grossly unreasonable or in bad faith for Hyatt to reject the FTB’s
offer. In accord with these mandatory Beattie factors, there is no basis upon which the Court
could award the FTB attorneys’ fees under NRCP 68 or former NRS 17.115.

Additionally, equitable principles and the FTB’s own unclean hands prevent it from being
deemed the prevailing party and awarded attorneys’ fees in this case. Where a party may be
deemed the technical prevailing party due to an after-the-fact change in law, discretion and equity
authorize and compel the Court to deny that party an award of attorneys’ fees. The most glaring
defect in any request by the FTB for an award of attorneys’ fees—besides that it lost virtually
every phase of the litigation— is that it had an opportunity early in the case, on the United States
Supreme Court’s pretrial review of the case, to request the very relief it waited to seek some 17
years after the case commenced. The equities therefore are even less favorable for the ETB in
this case than in other cases that have denied fees where a fortuitous change in the law benefits a
party that had clearly lost.

B. An Award of Costs Would be Unreasonable and Inequitable.

A request by the FTB for an award of costs under Rule 68 or former NRS 17.115 should
be denied on the same basis as described above for denying the FTB an award of attorneys’ fees.
Hyatt brought his case and pursued it in good faith. At the time of the FTB’s offer, Nevada v.
Hall was still long-standing good law, and the United States Supreme Court had already rejected
the FTB’s request for an exception or distinguishing of that precedent. The FTB’s offer was not
reasonable in terms of its timing or amount, and it was not unreasonable or in bad faith for Hyatt
to reject the offer,

In regard to statutory costs under NRS 18.020(3), it provides for an award of limited
statutory costs to a party that prevails in the litigation. But the record of this case does not
establish that the FTB prevailed at any phase, including this end phase. The fact that the Court
cannot award Hyatt affirmative relief in the judgment does not mean that the FTB was the

prevailing party. There was no prevailing party in this case, and the FTB therefore is not entitled
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to any award of statutory costs under NRS 18.020(3).

Nonetheless, even if the Court were to deem the FTB the technically prevailing party, it
should exercise its discretion to deny the FTB costs based on the facts and history of this case.

To the extent that NRS 18.020(3) requires a mandatory award of statutory costs to a technically
prevailing party, Nevada law is out of step with federal law and most state law that provides the
trial court has discretion to deny costs where there is no actual prevailing party, or where the facts
dictate the purportedly prevailing party should not be awarded costs as a matter of equity.

Finally, the Court has explicit discretion to strictly limit the costs awarded to a prevailing
party. Here, if the Court determines it is compelled to award some statutory costs, any award to
the FTB must be limited to statutory costs incurred after 2015 when the FTB first sought reversal
by the United States Supreme Court of the long-standing Nevada v. Hall precedent. In turn, Hyatt
should then also be awarded his costs for the 17-year period between 1998 to 2015. There is no

basis whatsoever to award the FTB statutory costs incurred between 1998 and 2015.

3. The Procedural History of This Case.

A. Hyatt filed this action in 1998 based on the long-standing Nevada v. Hall precedent.
Hyatt filed this action in this Court on January 6, 1998 against the FTB, the California

state agency responsible for assessing state income taxes.® Hyatt’s suit against the FTB in
Nevada was based on and consistent with the United States Supreme Court’s holding in Nevada
v. Hall that a state could not claim immunity in the Courts of a sister state based on that state’s
own immunity laws. In Nevada v. Hall, the California court refused to limit the liability of a
Nevada agency for tortious conduct committed in California, in accord with Nevada law. The
California court treated the Nevada agency as if it had no immunity in California. The United
States Supreme Court affirmed the California court’s award of full damages to the California
resident against the Nevada agency.’

Hyatt’s complaint in this case sought full recovery of damages he incurred due to tortious

actions of the FTB, which occurred in Nevada or were directed into Nevada while Hyatt was

% Exhibit 1 to Appendix of Materials re Case Procedural History (the “Appendix”)).
7440 U.S. at 420-421.
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residing in Nevada. He alleged that he moved from California to Nevada in September 1991.
Hyatt’s complaint further alleged that during 1993 to 1997, the FTB conducted two tax audits of
him relating to California state income taxes for the 1991 tax-year and 1992 tax-year and, while
doing so, engaged in bad faith conduct and committed intentional torts directed at him, including
repeated intentional public disclosures of his social security number, intentional public
disclosures that he was under tax audit, and even an overt threat that he settle with the FTB and
agree to pay California state taxes for the period he claimed he resided in Nevada or face further
investigation from the FTB.® Hyatt’s complaint alleged the following torts against the FTB: (i)
invasion of privacy (intrusion upon seclusion); (ii) invasion of privacy (publicity of private facts);
(i) invasion of privacy (false light); (iv) intentional and negligent infliction of emotional distress;
(v) abuse of process; (vi) fraud and (vii) breach of confidential relationship. Hyatt’s complaint
sought damages from the FTB stemming from its bad faith and intentional misconduct.

B. The FTB first tried and failed to remove this case to federal court (1998).

The FTB’s initial response to Hyatt’s complaint in 1998 was to remove the action to the
United States District Court for the District of Nevada.” Hyatt contested this by filing a motion to
remand arguing that the United States District Court lacked jurisdiction over the FTB, an agency
of the State of California, under the Eleventh Amendment to the United States Constitution. The
United States District Court granted Hyatt’s motion and remanded the case back to this Court.!?
Once back in this Court, Hyatt filed a First Amended Complaint which added three causes of
action: Sixth Cause of Action-Abuse of Process; Seventh Cause of Action-Fraud; and Eighth

Cause of Action-Negligent Misrepresentation. !

C. The FTB then tried and failed to have this Court dismiss the action at the pleading
stage (1999).

After answering the First Amended Complaint,'? the FTB moved for judgment on the

8 Appendix Exh. 1.

? Appendix, Exh. 2.
19 Appendix, Exh. 3.
"I Appendix, Exh. 4.
12 Appendix, Exh. 5.
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pleadings arguing the FTB had immunity under California’s own immunity laws.'* Hyatt
opposed, citing Nevada v. Hall and Nevada law on comity.'* In its motion, the FTB tried to
create an exception to, but did not challenge the continuing viability of Nevada v. Hall. On April
7, 1999, this Court, the Honorable Nancy Saitta, District Judge, presiding, denied the FTB’s
motion as to Hyatt’s tort claims, citing Nevada v. Hall, while granting the FTB’s motion to
dismiss Hyatt’s claim for declaratory relief.'?

D. The FTB then sought and was denied summary judgment (2000).

After an initial discovery period, the FTB filed a motion for summary judgment, again
arguing California’s immunity statute precluded this Court from hearing the case, as well as other
bases, including that Hyatt lacked sufficient facts to establish his claims.'® Hyatt opposed the
motion on all points, again citing Nevada v. Hall in opposing the FTB’s immunity argument.'” In
its motion for summary judgment, the FTB did not challenge the continuing viability of Nevada v.
Hall. On May 31, 2000, this Court, the Honorable Nancy Saitta, District Judge, presiding, denied

the FTB’s motion for summary judgment, citing Nevada v. Hall.'®

E. The FTB then sought and was ultimately denied writ relief by the Nevada Supreme
Court (2000 to 2002).

Having been denied summary judgment by this Court, and having lost several discovery
motions, the FTB filed multiple writ petitions with the Nevada Supreme Court seeking review of
both discovery rulings and this Court’s denial of the FTB’s summary judgment motion."” The
Nevada Supreme Court accepted review of both petitions.?’ The FTB’s petition directed at the
Court’s summary judgment ruling argued that the Nevada courts should recognize the FTB’s
sovereign immunity granted it by the State of California. The petition did not question or argue

the continuing viability of Nevada v. Hall.*' Nor did the FTB’s petition seek review of whether

¥ Appendix, Exhs. 6, 8, and 10.

" Appendix, Exhs. 7 and 9.

1> Appendix, Exhs. 11 and 12.

16 Appendix, Exhs, 13, 14, and 21.

17 Appendix, Exhs. 16, 17, 18, 19, and 20.
'8 Appendix, Exhs, 22 and 23

1 Appendix, Exhs. 15 and 25.

20 Appendix, Exhs. 24 and 28.

2t Appendix, Exh. 25.
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Hyatt had put forth sufficient evidence to establish. each of his tort claims. Hyatt filed oppositions
to the FTB writ requests,** again arguing that Nevada v. Hall and Nevada’s law on comity
provided a basis for his case to proceed in this Court.3

The Nevada Supreme Court initially issued a decision on June 13, 2001, granting the
FTB’s petition for a writ of mandate and ordering this case dismissed on the basis that Hyatt did
not put forth sufficient evidence to establish his alleged tort claims.>* On July 2, 2001, Hyatt filed
a petition for rehearing on the Nevada Supreme Court’s order dismissing the case, arguing that
(i) FTB’s petition for review had not raised the issue of the sufficiency of the evidence to support
Hyatt’s tort claims, (ii) the parties had not briefed that issue, and (iii) Hyatt had sufficient
evidence to establish each tort claim.> On July 13 2001, the Nevada Supreme Court ordered
additional briefing from both sides on Hyatt’s petition for rehearing.?® Both sides submitted the
additional briefing.?’

On April 4, 2002, the Nevada Supreme Court granted Hyatt’s petition for rehearing and
reversed its prior order dismissing the case after concluding that Hyatt had sufficient evidence for
his tort claims, that Nevada had jurisdiction to hear Hyatt’s intentional tort claims against the
FTB under Nevada v. Hall, and that Nevada would adjudicate those claims as a matter of comity
because the State of Nevada allows its state agencies to be sued in Nevada’s courts for intentional
torts.”® The Nevada Supreme Court, however, dismissed Hyatt’s single negligence claim against
the FTB on the ground of comity because the State of Nevada does not allow its state agencies to

be sued in Nevada’s courts for negligence.

F. The FTB then obtained review, but was denied relief, by the United States Supreme
Court in a 9-0 decision against the FTB (2002 to 2003).

The United States Supreme Court granted the FTB’s petition for writ of certiorari that

22 Appendix, Exhs. 26 and 29,

2 Appendix, Exh. 29

2 Appendix, Exh. 31,

5 Appendix, Exh. 32,

% Appendix, Exh. 33.

27 Appendix, Exhs. 34, 35, 36, and 37.
8 Appendix, Exh. 38.
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sought review of the Nevada Supreme Court’s April 4, 2002 order.?* The FTB’s petition for
review and its briefing on the merits did not assert or seek review on the issue of whether Nevada
v. Hall was wrongly decided and should be reversed. Rather, it argued that an exception to
Nevada v. Hall should be established, so that certain “sovereign” functions, such as taxing
activities, be exempted from the holding in Nevada v. Hall*® Hyatt filed opposition briefing,
arguing that Nevada v. Hall was controlling and there was no basis for an exception as asserted
by the FTB.?!

The United States Supreme Court issued its opinion denying the FTB’s appeal in a
unanimous 9-0 decision, Franchise Tax Bd. of Cal. v. Hyatt, 538 U.S. 488 (2003) (“Hyatt I'").>?
The decision cited Nevada v. Hall, rejected the FTB’s asserted exception to Nevada v. Hall, and
concluded that the Nevada Supreme Court had appropriately applied comity by allowing Hyatt’s
intentional tort claims to proceed in Nevada state court while dismissing Hyatt’s negligence

claim.

G. After the United States Supreme Court and Nevada Supreme Court decisions
favorable to Hyatt, the parties conducted additional discovery including on whether
the FTB acted in bad faith by delaying and extending the audit and protest process
in order to put pressure on Hyatt to settle the tax proceeding in California (2003 to
2007).

While Hyatt’s tort action was pending in this Court, Hyatt’s administrative tax proceeding
was pending in California in which Hyatt was appealing the FTB’s audit conclusions. Although
those proceedings were always kept separate as specified in this Court’s 1999 order on the FTB’s
motion for judgment on the pleadings,*® Hyatt sought and was allowed to take discovery on the
extreme delay by the FTB (10 years between 1997 to 2007) in issuing a final decision in the
administrative protest phase of the audit.3*

Regarding the FTB’s delay related to the torts alleged in this case, Hyatt asserted the delay

was part of the FTB’s effort to coerce him into settling the tax proceeding in return for avoiding

2 Appendix, Exh, 42,

3 Appendix, Exhs. 39, 41, 43, and 45.
31 Appendix, Exhs. 40 and 44.

2 Appendix, Exhs. 46 and 47,

* Appendix, Exhs. 11 and 12.

3 Appendix, Exhs. 48 and 50.
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further lengthy investigations, as set forth by Hyatt in his fraud claim.*® In 2005, The FTB moved
for summary adjudication seeking to remove the bad faith delay issue from the case.’® But this
Court denied the FTB’s motion and ruled that whether the FTB’s 10 year delay in issuing a
decision in the protest phase of the audits was done in bad faith to pressure Hyatt could be
presented to the jury at trial as part of Hyatt’s fraud claims.?’

In 2006, after obtaining leave of court,’® Hyatt filed a Second Amended Complaint that
added a single cause of action: Eighth Cause of Action-Breach of Confidentiality.*

H. The FTB made an offer of judgment for $110,000 (2007).

On November 26, 2007, the FTB made an offer of judgment to Hyatt under NRCP 68 and
former NRS 17.115 in the amount of $110,000 (inclusive of costs).* Hyatt did not respond to the
offer within the Rule’s 10-day period, so it expired.

I. Hyatt won a jury verdict at trial (2008).

Trial before a jury commenced on April 14, 2008, the Honorable Jessie Walsh, District
Judge, presiding, and lasted for four months. The jury returned verdicts on August 6, 2008
(liability for and award of compensatory damages), on August 11, 2008 (liability for punitive
damages), and on August 14, 2008 (award of punitive damages).*!

The jury rendered a verdict in favor of Hyatt and against the FTB on all causes of action
presented to the jury, specifically Hyatt’s second cause of action for invasion of privacy (intrusion
upon seclusion), third cause of action for invasion of privacy (publicity of private facts), fourth
cause of action for invasion of privacy (false light), fifth cause of action for intentional infliction
of emotional distress, sixth cause of action for abuse of process, seventh cause of action for fraud,
and eighth cause of action for breach of confidential relationship. The jury awarded Hyatt

compensatory damages of $85 million for emotional distress; compensatory damages of $52

35 Appendix, Exh. 51

36 Appendix, Exh, 49.

7 Appendix, Exhs. 52 and 53.

8 Appendix, Exhs. 4, 55, 56, and 58.
¥ Appendix, Exh. 57.

40 Appendix, Exh. 59.

41 Appendix, Exhs. 60, 61, and 62.
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million for invasion of privacy; attorneys' fees as special damages of $1,085,281.56 on Hyatt’s
fraud claim; and punitive damages of $250 million.*?

On September 8, 2008, Judge Walsh entered a judgment consistent with the jury’s
verdicts.*
J. Hyatt was awarded statutory costs.

On January 4, 2010, after a lengthy and contentious proceeding, including the
appointment of a special master, this Court awarded Hyatt costs in the amount of $2,539,068.65

as the prevailing party in the case.**

K. FTB appealed the judgment (2009 to 2014) with no emphasis on seeking reversal of
Nevada v. Hall.

The FTB appealed from the 2008 judgment to the Nevada Supreme Court.*> In the FTB’s
opening 100-plus-page brief filed on August 7, 2009, the FTB made reference to Nevada v. Hall,
but gave no emphasis to it. The FTB requested in a footnote that the Nevada Supreme Court
evaluate the continuing viability of Nevada v. Hall saying in footnote 80 that “it is questionable
whether there is still validity to” Nevada v. Hall and that the Nevada Supreme Court “may
evaluate the continuing validity of an old United States Supreme Court opinion.”*® Hyatt filed a
responding brief that focused on the issues raised by the FTB,*” and therefore did not address the
jurisdiction issue and Nevada v. Hall, as that issue had been addressed and decided years earlier
when the Nevada Supreme Court and the United States Supreme Court each found jurisdiction
proper and allowed the case to proceed to trial.

The Nevada Supreme Court conducted two oral arguments on the FTB’s appeal.*® The
issue of reversing Nevada v. Hall was not raised in either argument by the parties or the Nevada

Supreme Court.

2 1d

# Appendix, Exh. 63.

* Appendix, Exh. 66,

* Appendix, Exh. 64,

“¢ Appendix, Exh. 65. The FTB’s 145-page Reply Brief did not address the validity of Nevada v. Hall. Appendix,
Exh. 68.

47 Appendix, Exh. 67.

8 Appendix, Exhs. 69 and 70.
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L. The Nevada Supreme Court affirmed Hyatt’s win on his fraud and intentional
infliction of emotional distress claims (2014).

In 2014, the Nevada Supreme Court affirmed in part and reversed in part the judgment

without any reference or discussion of Nevada v. Hall. See Franchise Tax Bd. of Cal. v. Hyatt,

130 Nev. 662 (2014).* The Nevada Supreme Court affirmed the portion of the judgment in favor

of Hyatt on his cause of action for fraud and the award of $1,085,281.56, and rendered specific

conclusions as to the evidence that supported the fraud claim:

As to the fraud cause of action, sufficient evidence exists to support
the jury's findings that FTB made false representations to Hyatt
regarding the audits' processes and that Hyatt relied on those
representations to his detriment and damages resulted. (130 Nev. at
670)

FTB represented to Hyatt that it would protect his confidential
information and treat him courteously. At trial, Hyatt presented
evidence that FTB disclosed his social security number and home
address to numerous people and entities and that FTB revealed to
third parties that Hyatt was being audited. In addition, FTB sent
letters concerning the 1991 audit to several doctors with the same
last name, based on its belief that one of those doctors provided
Hyatt treatment, but without first determining which doctor actually
treated Hyatt before sending the correspondence. Furthermore,
Hyatt showed that FTB took 11 years to resolve Hyatt's protests of
the two audits. Hyatt alleged that this delay resulted in $8,000 in
interest per day accruing against him for the outstanding taxes owed
to California. Also at trial, Hyatt presented evidence through
Candace Les, a former FTB auditor and friend of the main auditor
on Hyatt's audit, Sheila Cox, that Cox had made disparaging
comments about Hyatt and his religion, that Cox essentially was
intent on imposing an assessment against Hyatt, and that FTB
promoted a culture in which tax assessments were the end goal
whenever an audit was undertaken. Hyatt also testified that he
would not have hired legal and accounting professionals to assist in
the audits had he known how he would be treated. Moreover, Hyatt
stated that he incurred substantial costs that he would not otherwise
have incurred by paying for professional representatives to assist
him during the audits. (130 Nev. at 691)

The evidence presented sufficiently showed FTB's improper
motives in conducting Hyatt's audits, and a reasonable mind could
conclude that FTB made fraudulent representations, that it knew the
representations were false, and that it intended for Hyatt to rely on
the representations. . . .

Based on this evidence, we conclude that substantial evidence

4 Appendix, Exh. 71.
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supports each of the fraud elements. (130 Nev. at 692)

The Nevada Supreme Court also affirmed the portion of the judgment in favor of Hyatt as
to liability on his cause of action for intentional infliction of emotional distress (“IIED”) while

ordering a new trial as to damages for that claim:

Hyatt suffered extreme treatment from FTB. As explained above in
discussing the fraud claim, FTB disclosed personal information that
it promised to keep confidential and delayed resolution of Hyatt's
protests for 11 years, resulting in a daily interest charge of $8,000.
Further, Hyatt presented testimony that the auditor who conducted
the majority of his two audits made disparaging remarks about
Hyatt and his religion, was determined to impose tax assessments
against him, and that FTB fostered an environment in which the
imposition of tax assessments was the objective whenever an audit
was undertaken. These facts support the conclusion that this case is
at the more extreme end of the scale, and therefore less in the way
of proof as to emotional distress suffered by Hyatt is necessary.
(130 Nev. at 697)

The Nevada Supreme Court reversed the judgment in favor Hyatt on his other claims for
invasion of privacy (intrusion upon seclusion), invasion of privacy (publicity of private facts),
invasion of privacy (false light), abuse of process, and breach of confidential relationship,

ordering Hyatt take nothing for those claims and ordering that award of costs be re-determined. "

M. The United States Supreme Court accepted review of the case a second time but did
not reverse Nevada v. Hall (2015 to 2016).

Having exhausted its appeals in Nevada, the FTB sought and received a second review by
the United States Supreme Court in 2015. Unlike its positions and arguments in 2003, this time
FTB sought reversal of Nevada v. Hall. The FTB also alternatively argued that the award of
damages in favor of Hyatt must be limited to $50,000 per claim in accord with Nevada law
limiting damages for claims made against Nevada state agencies.”! Hyatt opposed the FTB on
both grounds.>?

With only eight members due to Justice Scalia’s passing, the United States Supreme Court
rendered a 4 to 4 decision (divided along political lines) on the FTB’s request to reverse

Nevada v. Hall. See Franchise Tux Bd. of Cal. v. Hyait, 136 S. Ct. 1277 (2016) (“Hyatt ).

50 ld

31 Appendix, Exhs. 72, 74, 75, and 77.
32 Appendix, Exhs. 73 and 76.

5% Appendix, Exh. 78.
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Relief was therefore denied as to that issue. A majority of the Court, however, granted the FTB’s
alternative request that, in accord with Hyatt I, the FTB must be treated the same as a Nevada
state agency regarding damage limitations. The United States Supreme Court therefore ordered
the matter remanded to Nevada state court for processing consistent with its ruling.

N. The Nevada Supreme Court applied damage limitations from Hyatt 11 (2017).

The case then returned to the Nevada Supreme Court. At the FTB’s request, the Nevada
Supreme Court ordered the parties to submit briefs regarding how the damage limitation from
Hyatt II should be applied in this case.** The FTB argued Hyatt was not entitled to any
damages.”® Hyatt argued that for each of the two claims on which he prevailed (fraud and IIED)
he should be awarded $50,000 and the case be returned to this Court for entry of judgment and
award of costs.”® The issue of Nevada v. Hall was not addressed.

The Nevada Supreme Court ruled in favor of Hyatt and issued an opinion ordering that
Hyatt recover $50,000 each for his fraud claim and for his IIED claim and remanded the case to
this Court to decide the issue of costs. See Franchise Tax Bd. of Cal. v. Hyatt, 133 Nev. 826
(2017).%7

0. The FTB sought and obtained a third review of the case by the United States
Supreme Court (2018).

Although the Nevada Supreme Court’s decision in 2017 had nothing to do with Nevada v.
Hall, the FTB again petitioned the United States Supreme Court to review this case and reverse
Nevada v. Hall.*® Hyatt opposed the petition.” The United States Supreme Court again granted
the FTB’s petition for review on the issue of whether the Court should reverse its long-standing

Nevada v. Hall precedent.®

3 Appendix, Exh. 79.

55 Appendix, Exh. 80 and 82.
5 Appendix, Exh. 81.

57 Appendix, Exh. 83,

% Appendix, Exhs. 84 and 86.
% Appendix, Exh. 85.

5 Appendix, Exh. 87.
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P. The United States Supreme Court reversed its long-standing Nevada v. Hall
precedent (2019).

After briefing and arguments by the parties,®' the United States Supreme Court in a 5-4
decision (again along political lines) reversed Nevada v. Hall and remanded this case to Nevada
state court for proceedings not inconsistent with the Court’s opinion. See Franchise Tax Bd. of

Cal. v. Hyatt, 139 S. Ct. 1485 (2019) (“Hyatt 11I").*?

Q. The Nevada Supreme Court remanded the case to this Court.

On the case returning to the Nevada Supreme Court, it remanded the case to this Court
ordering:

This case comes to us on remand from the United States Supreme
Court. In Franchise Tax Bd. of California v. Hyatt, 587 U.S.
, 139 S. Ct. 1485, 1499 (2019), the Court concluded that states
retam sovereign 1mmumty from private suits in other courts,
overruling Nevada v. Hall, 440 U.S. 410 (1979), and reversed our
December 26, 2017, opinion affirming in part and reversing in part
the district court’s Judgment in favor of respondent/cross-appellant
Gilbert Hyatt. Therefore, we remand this matter to the district court
with instructions that the Court vacate its judgment in favor of
Hyatt and take any further necessary action consistent with this
order and Hyatt, 587 U.S. , 139 S. Ct. 1485. Accordingly, we

ORDER this matter REMANDED to the district court for
proceedings consistent with this order.®®

R. Judgement vacéted.

On September 3, 2019, this Court vacated the prior judgment in favor of Hyatt and
ordered both Hyatt and the FTB to submit briefing by no later than October 15, 2019, to address

the form of judgment to be entered in this action and who, if either party, is the prevailing party.

4. Argument.

A. There is no prevailing party in this case.

A “prevailing party” is one who has been awarded some relief by a court. See, e.g.,

Hanrahan v. Hampton, 446 U.S. 754, 758 (1980).%* Prevailing party status requires some judicial

61 Appendix, Exhs. 88, 89, and 90.

62 Appendix, Exh, 93.

8 Appendix, Exh, 94,

¢ The Court was addressing the federal Civil Rights Attorney’s Fees Act and held “that a person may in some
circumstances be a ‘prevailing party’ without having obtained a favorable ‘final judgment following a full trial on the
merits” . . . for example, ‘parties may be considered to have prevailed when they vindicate rights through a consent

judgment or without formally obtaining relief,” [citations omitted] . . . the Senate Committee Report explained that
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action that changes the legal relationship between the parties on the merits of the claim. See
Buckhannon Bd. & Care Home, Inc. v. W. Virginia Dep't of Health & Human Res., 532 U.S. 598,
605 (2001).

The Nevada Supreme Court has interpreted this requirement to mean that “[a] party
prevails “if it succeeds on any significant issue in litigation which achieves some of the benefit it
sought in bringing suit.”” Pardee Homes of Nevada v. Wolfram, 444 P.3d 423, 427 (Nev. 2019);
Golightly & Vannah, PLLC v. TJ Allen, LLC, 132 Nev. 416, 422 (2016) (“A prevailing party must
win on at least one of its claims.”).

In this matter, neither party prevailed. Hyatt did win affirmative relief on his intentional
tort claims. But his judgment was vacated this year based solely on a reversal by the United
States Supreme Court of its long-standing precedent of Nevada v. Hall, the very precedent on
which the case proceeded from the outset in 1998. Franchise Tax Bd. v. Hyatt, 139 8. Ct. at
1499. The United States Supreme Court remanded the case to the Nevada Supreme Court, which
then ordered this Court to "vacate its judgment in favor of Hyatt and take any further necessary
action consistent with this order and [the United States Supreme Court decision]." See Franchise
Tax Bd. v. Hyatt, No. 53264, 2019 Nev. Unpub. LEXIS 852, at *1 (Aug. 5, 2019).

On September 3, 2019, this Court vacated the prior judgment in favor of Hyatt. Hyatt’s
proposed judgment (submitted herewith) reflects this action of the Court and states the case is
dismissed, based on the United States Supreme Court’s decision in Hyatt II]. No further action
can or should be taken by this Court.

"A judgment reversed by a higher court is 'without any validity, force or effect, and ought
never to have existed." Wheeler v. John Deere Co., 935 F.2d 1090, 1096 (10th Cir. 1991)
(quoting Butler v. Eaton, 141 U.S. 240, 244, 35 L. Ed. 713, 11 S. Ct. 985 (1891)). Here, based on

the award of counsel fees pendente lite would be ‘especially appropriate where a party has prevailed on an important
matter in the course of litigation, even when he ultimately does not prevail on a/l issues.””. /d. at 756-58. These
concepts could be applied to Hyatt as he did vindicate his rights in obtaining finding by a jury and confirmation by
the Nevada Supreme Court that the FTB committed fraud and inflicted intentional emotional distress in certain of its
action directed at Hyatt, while he did not obtain formal relief due to the change in law when the United States
Supreme Court reversed the Nevada v. Hall precedent earlier this year.

65 Appendix, Exh. 94.
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the United States Supreme Court’s reversal of its Nevada v. Hall precedent some 21 years after
Hyatt initiated this case, the case must be dismissed and “ought never to have existed" but in fact
did exist and did proceed through trial with all appeals to the Nevada Supreme Court exhausted.
Hyatt prevailed during the entirety of those proceedings, which were sanctioned by a prior United
States Supreme Court decision and two Nevada Supreme Court decisions.

Now that it has been determined, by a United States Supreme Court reversal of a long-
standing precedent, that the case never should have existed, there is no prevailing party. Hyatt
cannot take affirmative relief in the case, despite winning the case on the merits, and therefore is
not the prevailing party. The FTB lost at every phase of the case but avoided the consequences of
the Hyatt’s prior judgment—which had resulted from decisions by the trial court, the jury, and
both the Nevada and the United States Supreme Courts—only because of the reversal by the
United States Supreme Court of a long-standing precedent. As a result, this case is nunc pro tunc,
as it never should have existed.

Under these circumstances there is no prevailing party in this case, as correctly reflected
in Hyatt’s proposed judgment. There need not be a prevailing party in a case. See, e.g.,
Glenbrook Homeowners Ass'n v. Glenbrook Co., 111 Nev. 909 (1995).6

Moreover, the concept of a “prevailing party” has no meaning in the abstract. Rather, of
significance here is whether either party is a prevailing party entitled to an award of attorneys’
fees or costs. As discussed below, neither party is entitled to an award of attorneys’ fees or costs

in this case.

% Courts outside Nevada have ruled that a party who avoids defeat only by virtue of a change in law ought not to be
deemed a prevailing party and awarded costs or fees. See Rose v. Montt Assets, Inc., 187 Misc. 2d 497, 498-99 (N.Y.
App. T. Ist Dep’t 2000) (“assumptions of the parties when the litigation began were revocably [sic] altered by a
change in the law” warranting finding neither party the prevailing party); Wells v. East 10th St. Assocs., 205 A.D.2d
431, 613 N.Y.S.2d 634 (Ist Dep't 1994) (holding it inequitable to award attorney's fees to the tenant since the
landlord had prosecuted a valid claim under previously existing law); Kralik v. 239 E. 79th St. Owners Corp., 93
A.D.3d 569, 570, 940 N.Y.S.2d 488 (st Dep’t 2012) (affirming the order denying the prevailing plaintiffs attorneys'
fees “because the cooperative's position was justified by the state of the law when the action was commenced”); see

~also Milton v Shalala, 17 F.3d 812, 814 (5th Cir. 1994); Petrone v. Sec’y of Health & Human Servs., 936 F.2d 428,

430 (9th Cir. 1991) (noting plaintiff “was a fortuitous beneficiary” of congressional act, “and serendipity is not a
reason for rewarding lawyers”).
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B. The FTB is not entitled to an award of attorneys’ fees.

Under the “American Rule,” parties are ordinarily required to bear their own attorneys’
fees, and courts follow a general practice of not awarding fees to a prevailing party absent explicit
statutory authority. See Buckhannon Bd. & Care Home, Inc., 532 U.S. at 598. Nevada is in
accord as attorneys’ fees are not recoverable absent a statute, rule, or contractual provision
authorizing such an award. Frank Settelmeyer & Sons, Inc. v. Smith & Harmer, Ltd., 124 Nev.
1206, 1220, (2008).

There is no fee shifting statute directly applicable to the tort claims adjudicated in this
action, nor is there a contract between Hyatt and the FTB that provides for recovery of attorneys’
fees. The FTB is nonetheless expected to argue that it is entitled to attorneys’ fees under NRCP

68 and/or former NRS 17.1135, based on its offer of judgment of $110,000 in 2007.

(1) The Beattie factors weigh heavily in favor of Hyatt and prohibit awarding
attorneys’ fees to the FTB under NRCP 68 or former NRS 17.115.

NRCP 68 provides that, “[i]f the offeree rejects an offer and fails to obtain a more
favorable judgment . . . the offeree must pay the offeror's post-offer costs and expenses, including
... reasonable attorney fees, if any be allowed, actually incurred by the offeror from the time of
the offer.”’” (emphasis added) But NRCP 68 invests the trial court with significant discretion in
deciding whether to award attorneys’ fees. See Armstrong v. Riggi, 92 Nev. 280, 282 (1976). In
exercising this discretion, "the trial court must carefully evaluate the following factors: @)

whether the plaintiff's claim was brought in good faith; (2) whether the defendant's offer of

Judgment was reasonable and in good faith in both its timing and amount; (3) whether the

plaintiff's decision to reject the offer and proceed to trial was grossly unreasonable or in bad faith;
and (4) whether the fees sought by the offeror are reasonable and justified in amount." Beattie v.
Thomas, 99 Nev. 579, 588-89 (1983).

“Specifically, the district court must determine whether the plaintiff's claims were brought

in good faith, whether the defendant's offer was reasonable and in good faith in both timing and

%7 Former NRS 17.115, in relevant part, provides: “[1]fa party who rejects an offer of judgment fails to obtain a
more favorable judgment, the court ... [s]hall order the party to pay the taxable costs incurred by the party who made
the offer; and [m]ay order the party to pay to the party who made the offer ... [r]easonable attorney’s fees ....”
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amount, and whether the plaintiff's decision to reject the offer and proceed to trial was grossly
unreasonable or in bad faith. [Citation omitted.] The connection between the emphases that these
three factors place on the parties' good-faith participation in this process and the underlying
purposes of NRCP 68 and NRS 17.115 is clear. As the Nevada Supreme Court récognized, Tilf
the good faith of either party in litigating liability and/or damage issues is not taken into account,
offers would have the effect of unfairly forcing litigants to forego legitimate claims.”” Frazier v.
Drake, 131 Nev. 632, 642-43 (2015) (quoting Yamaha Motor Co., U.S.A. v. Arnoult, 114 Nev.
233,252,955 P.2d 661, 673 (1998)).

The purpose of NRCP 68 is “to save time and money for the court system, the parties and
the taxpayers [and to] reward a party who makes a reasonable offer and punish the party who
refuses to accept such an offer.” Dillard Dep't Stores, Inc. v. Beckwith, 115 Nev. 372, 382 (1999)
(citing John W. Muije, Ltd. v. A North Las Vegas Cab Co., 106 Nev. 664, 667 (1990)).

The Nevada Supreme Court has repeatedly approved the denial of attorneys’ fees under
NRCP 68 where the action was brought in good faith, the offer of judgment was not reasonable,
and the rejection of the offer of judgment was not grossly unreasonable or in bad faith. See
Frazierv. Drake, 131 Nev. at 642-43 (reversing award of attorneys’ fees where first three Beattie
factors establish good faith of the losing plaintiff); Ozawa v. Vision Airlines, Inc., 125 Nev. 556,
562 (2009) (affirming district court denial of attorneys’ fees based on finding that plaintiff’s
claims were brought in good faith and that his rejection of $2,500 offer of judgment was in good
faith and not grossly unreasonable); Sands Expo & Convention Ctr., Inc. v. Bonvouloir, 385 P.3d
62 (Table), 2016 WL 5867493, at *1 (Unpubl.) (Nev. Oct. 6, 2016)(“[T]here is no assertion that
[plaintiff’s] claim was brought in bad faith, and her decision to reject the $12,000 all-inclusive
offer in the face of extensive anticipated damages and on-going discovery does not appear grossly
unreasonable”); see also Crockett & Myers, Ltd. v. Napier, Fitzgerald & Kirby, LLP, 583 F.3d
1232, 1239 (9th Cir. 2009)(applying Nevada law and affirming denial of attorneys’ fee award
where plaintiff recovered less than the offer of judgment citing “complexity of the claims, the

novelty of the legal questions presented, and the amount requested”).
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(a) Hyatt filed the action in good faith given the state of the law in 1998 and
pursued the case in good faith until the United States Supreme Court
reversed the long-standing precedent on which Hyatt’s action was based

Hyatt filed the case in 1998 and pursued it through trial and appeal on the basis of the
United States Supreme Court’s decision in Nevada v. Hall. Twenty-one years later, the United
States Supreme Court reversed its long-standing precedent. The only reason Hyatt does not have
an affirmative judgment in his favor for the intentional misconduct of the FTB, as found by a jury
and affirmed by the Nevada Supreme Court as to the fraud and IIED claims, is this recent and
unanticipated reversal of prior law. There is no argument therefore that Hyatt filed or pursued his
winning claims in bad faith.

In regard to the FTB, not only did a jury and courts decide that the FTB engaged in bad
faith and intentional misconduct directed at Hyatt, it is the FTB that failed to mount a challenge to
Nevada v. Hall until after it had lost the case and exhausted all appeals in Nevada—17 years after
the case had commenced. Most egregiously, the FTB could have asserted this argument in the
first review of the case by the United States Supreme Court in 2002 and 2003. But the FTB chose
not to do so. The FTB instead sought an exception to Nevada v. Hall, which the United States
Supreme Court rejected in a 9-0 decision in Hyatt 1.

As a result, the first Beattie factor of whether Hyatt filed and pursued this case in good
faith weighs heavily in favor of Hyatt. In fact, it weighs so heavily in his favor that it should be
dispositive of the issue of whether fees should be awarded to the FTB under NRCP 68 or former
NRS 17.115. A party cannot anticipate that the United States Supreme Court will reverse the

precedent on which the case is based 21 years after the case is filed.

(b) Hyait's rejection of the FTB offer was not unreasonable or in bad faith in
light of the strong evidence he developed in discovery and the results he
obtained at trial.

In 1979 Nevada v. Hall established the basis for Hyatt’s claim. He filed his complaint in
1998 and continuing for 21 years after the filing of Hyatt’s case, the law favored Hyatt and
supported his basis for rejecting the FTB’s offer of judgment. Moreover, the merits of the case
strongly support Hyatt’s rejection of the FTB’s offer and underscores that the rejection was

reasonable and not in bad faith. In this regard, not only did Hyatt have a good faith basis for
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filing the lawsuit, but as the evidence developed, his case grew stronger and stronger. Hyatt’s
view of the strength of his case in deciding to reject the FTB’s offer in November 2007 was
vindicated by the large jury verdict he received in 2008 following a four-month jury trial.

The strength of Hyatt’s case and supporting evidence developed as of 2007, and then
presented to the jury during the 2008 trial, is best summarized and annotated to the evidence in
Hyatt’s briefing filed with the Nevada Supreme Court. Hyatt cites to and incorporates that
briefing here,®® and briefly lists some of the key evidence contained in that briefing for the
purpose of establishing the additional Beattie factor that Hyatt’s rejection of the FTB’s offer in
2007 was not unreasonable and not in bad faith. That evidence, gathered in discovery, presented

to the jury in 2008 and summarized in his briefing to the Nevada Supreme Court,*” included:

° In 1990 Hyatt won a 20-year contest with the United States Patent Office, securing
a patent for the single chip microprocessor that spawned the personal computer.
He was called an American hero by some, the 20th Century's Thomas Edison by

others.
o Hyatt moved to Nevada in September 1991.7°
e The FTB commenced an audit of Hyatt in 1993 solely on the basis that an FTB

employee read an article estimating how much money Hyatt made from his patent
royalties and that he had moved to Nevada.

° The FTB audited Hyatt between 1993 and 1997, during which time the FTB’s lead
auditor repeatedly made anti-Semitic remarks against Hyatt; created a “fiction”
about him; during the audit she rummaged through his trash and peaked in the
windows at his Las Vegas house; after the audit she again visited his house to take
picture of her posing in front of it and called Hyatt’s ex-wife to brag that Hyatt had
been “convicted”; she also expressed to a co-worker that she hoped the audit
advanced her career.

e The FTB promised Hyatt strict confidentiality in regard to his personal and
financial information, but then made massive public disclosures of the fact that
Hyatt was under audit, of his social security number, and of his private address.

% Appendix, Exh. 67.

69 [C[

7 The date when Hyatt moved to Nevada was the primary subject of the audits conducted by the FTB and the
subsequent decades long administrative appeals in California relating to those audits. The FTB dragged out that
process for over 20 years, seeking to collect tens of millions of dollars in taxes, penalties, and interest from Hyatt and
claiming he did not move to Nevada when he said he did and that he therefore owed California state income taxes.
Ultimately, after over 20 years, the California State Board of Equalization agreed with Hyatt, finding Hyatt moved to
Nevada in 1991 as Hyatt contended all along and thereby reversed the FTB’s erroneous audit conclusions on the
residency issue. The FTB challenged the decision, but its request for a rehearing of the SBE’s decision was rejected
by the California Office of Tax Appeals. Appendix, Exhs. 91 and 92.
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e The FTB suggested to Hyatt’s tax attorney that absent a settlement of the tax
issues there would be a further “in-depth investigation and exploration of
unresolved fact questions” which Hyatt and his tax attorney understood to be a less
then subtle threat; and then when Hyatt did not settle the tax issues at the outset,
the FTB delayed the protest phase of the audit for over 10 years before issuing a
final decision and letting Hyatt appeal that decision to the more independent
California State Board of Equalization.”

o Hyatt and multiple other witnesses provided first hand testimony of the extreme
emotional distress and change in personality and physical condition suffered by
Hyatt during the 10 plus years that the FTB kept open the protest phase of the
audit,

. FTB auditors were evaluated in a manner that drove them to make assessments

without regard to the collectability of the assessments and were rewarded for
making high dollar assessments such as Hyatt’s case given his extreme income.

At the trial in 2008, Hyatt presented this and additional evidence. He won a near half-
billion-dollar judgment as described above. These facts establish that it was not unreasonable or
in bad faith for Hyatt to reject the FTB’s offer of judgment in 2007. This Beattie factor therefore

also weighs heavily in Hyatt’s favor.

(c) The FTB's offer was not reasonable nor could the FTB have had a
reasonable expectation of its offer being accepted in light of the same facts
addressed above.

Based on the same facts described above, the FTB could not and did not have a reasonable
expectation that Hyatt would accept its $110,000 offer of judgment when it was served in 2007—
nine years after the case was filed in 1998. Not only was Nevada v. Hall an unchallenged United
States Supreme Court precedent, the United States Supreme Court and Nevada Supreme Court
had each reviewed the case and affirmed that it could proceed to trial. The FTB knew that
$110,000 would not even approach out-of-pocket costs incurred through the multiple appeals,
extensive motion practice, extensive discovery disputes, and ultimate discovery allowed over
FTB’s constant objections. The FTB was also well aware of the strong evidence Hyatt had
compiled against it through discovery and would present to the jury. The FTB had lost numerous
discovery and dispositive motions. The offer was not reasonable in the amount or its timing.
This Beattie factor therefore also weighs heavily in Hyatt’s favor.

In sum, the three Beattie factors determinative of whether attorneys’ fees should be

™! See above footnote regarding the results of the administrative appeal as decided in Hyatt’s favor by the California
State Board of Equalization.
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awarded all favor Hyatt and require rejection of any request by the FTB for attorneys’ fees under
NRCP 68 or former NRS 17.115.

2) As a matter of equity, no attorneys’ fees should be awarded to the FTB.

In addition to and consistent with the Beattie factors weighing against any award of
attorneys’ fees to the FTB, a fee request by the FTB should be denied as a matter of equity.
Given the unique procedural posture of this case, it is reasonable for the Court to consider the
equities of these circumstances. See Anderson v. Melwani, 179 F.3d 763, 766 (9th Cir.
1999)(affirming denial of a fee request finding it would be “inequitable and unreasonable” under
the circumstances of the case); 4. V. DeBlasio Constr., Inc. v. Mountain States Constr. Co., 588
F.2d 259, 263 (9th Cir. 1978) (an award of fees would be “inequitable and unreasonable”); see
also McDonald's Corp. v. Watson, 69 F.3d 36, 45-46 (5th Cir. 1995); Loman Dev. Co., Inc. v.
Daytona Hotel and Motel Suppliers, Inc., 817 F.2d 1533, 1537 n.7 (11th Cir. 1987); C.J.C., Inc.
v. W. States Mech. Contractors, Inc., 834 F.2d 1533, 1548 (10th Cir. 1987).

The “unclean hands” factor is relevant in this regard. Courts have refused to award
attorneys’ fees where it would be patently unjust. United States Dept. of Labor v. Rapid Robert's
Inc., 130 F.3d 345, 349 (8th Cir. 1997) (reversing award of fees where it was patently unjust,
given the special circumstances of the case); Smith v. Se. Pa. Transp. Auth., 47 F.3d 97, 99 (3d
Cir. 1995) (per curiam) (recognizing this factor) (“The denial of costs to the prevailing party . . .
is in the nature of a penalty for some defection on his part in the course of the litigation.”)

Here, the FTB’s adjudicated bad faith and intentional misconduct leave it with unclean
hands and ineligible to receive an award of attorneys’ fees in this action. Further, the FTB sat on
its hands and did not seek reversal of Nevada v. Hall during the United States Supreme Court’s
first review of the case between 2002 and 2003. The FTB cannot be rewarded with a windfall for

waiting 17 years after the case commenced, until it lost the case and exhausted its appeals in

72 The FTB may argue that even if Nevada v. Hall were not overturned in Hyart 111, under Hyatt 11 the judgment in
favor of Hyatt would have been only $100,000 and thus less than the $110,000 offer of judgment made by the FTB in
2007. This is false. The Nevada Supreme Court’s decision in 2016 awarding Hyatt $50,000 for each of his two
winning claims also would have entitled Hyatt to an award of costs as the prevailing party. These costs easily would
have exceeded $10,000 and thereby provided Hyatt a total recovery well in excess of the FTB’s offer of judgment,
which was inclusive of costs. The cost award in Hyatt’s favor in 2010 exceeded $2 Million. Appendix, Exh. 66.
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Nevada, before seeking reversal of Nevada v. Hall.

C. The FTB should not be awarded statutory costs.

() The FTB is not a prevailing party entitled to statutory costs.

The Court has power to award costs to the prevailing party “[i]n an action for the recovery
of money or damages, where the plaintiff seeks to recover more than $2,500.” NRS18.020(3). A
party must prevail, however, before it may be awarded costs. As established above, there is no
prevailing party entitled to an award of statutory costs.

Further, in unpublished opinions, the Nevada Supreme Court has determined there was no
prevailing party where unique circumstances existed. See Meiri v. Hayashi, No. 71120, 2018
Nev. Unpub. LEXIS 885, *6 (Sept. 28, 2018) (neither side was a "prevailing party"); Las Vegas
Metro. Police Dep't v. Buono, 127 Nev. 1153, 2011 Nev. Unpub. LEXIS 1384, *8 (Dec. 27,
2011) (no prevailing party for a costs award); Golden Gaming, Inc. v. Corrigan Mgmt., Nos.
61696, 62200, 2015 Nev. Unpub. LEXIS 417, *8 (Mar. 26, 2015) (no prevailing party as cost
award vacated along with partial summary judgment order).

The unique circumstances of this case also require that the Court conclude there is no
prevailing party entitled to an award of statutory costs. For the Court to rule in favor of the FTB
on the prevailing party issue, the Court would have to acknowledge that (i) after considering the
evidence presented in a four-month trial the jury determined that the FTB committed fraud
against Hyatt; and (ii) after full briefing and arguments the Nevada Supreme affirmed the jury’s
fraud determination as well as its verdict that the FTB intentionally inflicted emotional distress on
Hyatt. Yet, the Court would then have to order Hyatt to write a check to the FTB for statutory
costs. This result would be OUTRAGEOUS. The FTB did not prevail in this action consistent
with the notion of awarding costs under NRS 18.020(3).

2) The FTB should not be awarded costs under NRCP 68 and former NRS 17.115.

For the same reasons addressed above for denying the FTB attorneys’ fees under NRCP
68 and former NRS 17.115, any request the FTB makes for costs under these statutes should
likewise be denied. Hyatt filed and pursued the case in the good faith belief that this Court could

assert jurisdiction over the FTB under Nevada v. Hall. He similarly rejected the FTB’s offer of
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judgment in 2007 on the basis that Nevada v. Hall was still solid United States Supreme Court
precedent, and on the basis that pretrial discovery confirmed that the FTB had committed fraud
and other intentional torts. Nor was the FTB’s offer in 2007 of $110,000 (inclusive of costs)
made with a good faith belief it would be accepted. The jury’s verdict in 2008 and resulting
judgment awarding Hyatt nearly one-half Billion dollars confirmed Hyatt’s good faith belief that

his case was worth substantially more than what the FTB offered.

3) This Court should exercise discretion and deny statutory costs to the FTB for its
unclean hands consistent with federal law and other states that recognize such
discretion.

Federal law and many states that have adopted the federal rules of civil procedure give the
trial court discretion to deny statutory costs to a prevailing party when the equities dictate no
award should be made given the unclean hands of the purported prevailing party or other basis
that dictate no costs should be awarded. Rule 54 of Federal Rules of Civil Procedure (“FRCP
547) provides that “[u]nless a federal statute, these rules, or a court order provides otherwise,
costs—other than attorney’s fees—should be allowed to the prevailing party.” FRCP 54(d)(1)
(emphasis added). The provision “a court order provides otherwise” has been interpreted to allow
the trial court to deny costs to a party even where it is technically deemed the prevailing party.
See Bush v. Remington Rand, Inc., 213 F.2d 456, 466 (2nd Cir. 1954) (FRCP 54(d)(1) (gives the
court power to deny a prevailing party all or part of requested costs); 4DM Corp. v. Speedmaster
Packaging Corp., 525 F.2d 662, 665 (3d Cir. 1975) (“The denial of costs to the prevailing party . .
. 1s in the nature of a penalty for some defection on his part in the course of the litigation”);
Mansourian v. Bd. of Regents of Univ. of Cal. at Davis, 566 F. Supp. 2d 1168, 1171-72 (E.D. Cal.
2008) (denying costs to prevailing defendant government entity on the basis that it would be
inequitable because plaintiff was seeking vindication of an important right, pursued litigation in
good faith, and presented issues that were close and difficult for court to adjudicate); see also 6
Moore's Federal Practice s § 54.70(5) (1976) and cases cited therein (discussing Rule 54(d)’s
language “[u]nless otherwise specifically provided™).

Similarly, states have adopted the language from FRCP 54(d)(1) or otherwise recognized

that courts have discretion to deny an award of costs to a party that may have prevailed where it
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would be inequitable to award costs. See City of Birmingham v. City of Fairfield, 396 So. 2d
692, 696-97 (Ala. 1981); Owen Jones & Sons, Inc. v. C. R. Lewis Co., 497 P.2d 312, 31314
(Alaska 1972); Rossmiller v. Romero, 625 P.2d 1029, 1030 (Colo. 1981); Barry v. Quality Steel
Products, Inc., 280 Conn. 1, 24, 905 A.2d 55 (2006); 10 Del. C. § 5106 (2017); Del. Ct. Ch. R.
54(d); Abreu v. Raymond, 56 Haw. 613, 614, 546 P.2d 1013, 1014 (1976); Klinke v. Mitsubishi
Motors Corp, 219 Mich. App. 500, 518, 556 N.W.2d (1996); Vance v. Roedersheimer, 64 Ohio
St. 3d 552, 555, 1992-Ohio-89; Hashimoto v. Marathon Pipe Line Co., 767 P.2d 158, 168 (Wyo.
1989).

Nevada law should, if it does not already, recognize and apply this same level of
discretion and allow denial of an award of costs to a party that may technically assert prevailing

party status but for which countervailing reasons dictate no award of costs be made.

(4) Nonetheless if the Court makes any cost award to the FTB, it must be limited to
the period of 2015 to the present.

NRS 18.020 and NRS 18.050 give the Court wide, but not unlimited, discretion in
deciding what costs to award a prevailing party. See Bergmann v. Boyce, 109 Ney. 670, 678-79
(1993) (“The determination of which expenses are allowable as costs is within the sound
discretion of the trial court.”). Under NRS 18.005, costs awarded must be reasonable. See Bobby
Berosini, Ltd. v. PETA, 114 Nev. 1348, 1352 (1998).

Given the FTB did not seek to reverse Nevada v. Hall until 2015 when it sought United
States Supreme Court review of the Nevada Supreme Court’s 2014 decision, any costs awarded to
the FTB must be limited to statutory costs from the filing date of the petition in the United States
Supreme Court in 2015 first seeking reversal of Nevada v. Hall. The FTB has no basis to request
costs for the period of the case before it ever sought reversal of Nevada v. Hall.

5. Conclusion.

There was no prevailing party in this long-running dispute. Neither party should be
awarded attorneys’ fees or costs. The FTB cannot reasonably, rationally, or in good faith
challenge that Hyatt had a good faith basis for filing and pursuing this case under the long-

standing United States Supreme Court precedent, Nevada v. Hall. The FTB waited until 17 years
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after this case was filed to seek reversal of that precedent, passing up an early chance to do so in
2002 when the United States Supreme Court first granted review of the case. It would not be
consistent with Nevada law, and it would be inequitable and a travesty of justice, to award the
FTB any amount of attorneys’ fees or costs given both: (i) the FTB’s conduct as determined by a
Nevada jury and as confirmed by the Nevada Supreme Court in committing fraud directed at
Hyatt and inflicting emotional distress on him, and (ii) its failure to seek reversal of Nevada v.
Hall until 17 years after the case was filed and all its appeals in Nevada of the fraud and
emotional distress judgment having been exhausted.

The Court should enter the proposed judgment submitted by Hyatt (Exhibit A hereto) with

each side bearing its own costs and attorneys’ fees.

Dated this 15th day of October, 2019. HUTCHISQNT&' /TEFFEl}PLLC
S rs g ”;MMMW—»
Y 2 L TFS
fj /// 7 i/{ ij L. i
Mark A ‘Hutelfson (4639)

Hutchison & Steffen; PLLC

10080 W. Alta Drive, Suite 200

Las Vegas, NV 89145

Peter C. Bernhard (734)
KAEMPFER CROWELL

1980 Festival Plaza Drive, Suite 650
Las Vegas, NV 89135

Attorneys for Plaintiff Gilbert P. Hyatt
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding PLAINTIFF GILBERT P.
HYATT'S BRIEF IN SUPPORT OF PROPOSED FORM OF JUDGMENT THAT FINDS
NO PREVAILING PARTY IN THE LITIGATION AND NO AWARD OF ATTORNEYS’
FEES OR COSTS TO EITHER PARTY filed in District Court Case No. A 382999 does not
contain the social security number of any person.

Dated this 15th day of October, 2019.

HUTCHIE/OM & STEFF EI\{%?&)LLC

M@k A Hutchl,sm;(ffg/ 9)

10080 W Al 1,1ve{8u1te 200

Las Vegas, NV 82

Peter C. Bernhard (734)
KAEMPFER CROWELL

1980 Festival Plaza Drive, Suite 650
Las Vegas, NV 89135

Attorneys for Plaintiff Gilbert P. Hyatt
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JUDG

Mark A. Hutchison (4639)
Hutchison & Steffen, PLLC
10080 W. Alta Drive, Suite 200
Las Vegas, NV 89145

(702) 385-2500
mhutchison@hutchlegal.com

Peter C. Bernhard (734)

Kaempfer Crowell

1980 Festival Plaza Drive, Suite 650
Las Vegas, NV 89135

(702) 792-700
pbernhard@kcnvlaw.com

Attorneys for Plaintiff Gilbert P. Hyatt

DISTRICT COURT
CLARK COUNTY, NEVADA

GILBERT P. HYATT, Case No. A382999

o Dept. No. X
Plaintiffs,

Ve JUDGMENT

FRANCHISE TAX BOARD OF THE
STATE OF CALIFORNIA, and DOES 1-100
inclusive,

Defendants.
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This case has been remanded back to this Court by order of the Nevada Supreme Court
dated August 5, 2019 for proceedings consistent with its order and consistent with the United
States Supreme Court decision in this case, Franchise Tax Bd. of California v. Hyatt, 587 U.S.
139 S. Ct. 1485, 1499 (2019). In accord with those instructions, the Court enters judgment in this
action as follows:

Case Procedural History

Complaint

Plaintiff Gilbert Hyatt (“Hyatt”) filed this action against Defendant California Franchise
Tax Board (the “FTB”) on January 6, 1998, alleging: First Cause of Action—Declaratory Relief;
Second Cause of Action—Invasion Of Privacy-Unreasonable Intrusion Upon The Seclusion Of
Another; Third Cause of Action—Invasion Of Privacy-Unreasonable Publicity Given To Private
Facts; Fourth Cause of Action-Invasion Of Privacy-Casting Plaintiff In A False Light; and Fifth
Cause of Action—Tort Of Outrage.

On June 11, 1998, Hyatt filed a First Amended Complaint, which added three causes of
action: Sixth Cause of Action-Abuse of Process; Seventh Cause of Action-Fraud; and Eighth

Cause of Action-Negligent Misrepresentation.

FTB Motion for Judgment on the Pleadings

On February 9, 1999, the FTB filed a motion for judgment on the pleadings. The FTB
argued in its motion that this Court should dismiss the case in its entirety as a matter of comity in
order to give full faith and credit to California’s immunity laws that protect the FTB from suit in
California. The FTB cited Nevada v. Hall, 440 U.S. 410 (1979) and argued that its holding was
not applicable in this case because the FTB’s taxing power was a sovereign function. The FTB
did not argue that Nevada v. Hall was wrongly decided and should be reversed. Hyatt argued that
the Court could and should hear this case citing Nevada v. Hall, which held that a state court has
jurisdiction over an agency from a sister-state and is not required to provide immunity to the
sister state but can decide whether to grant any immunity to the sister state as a matter of comity.

On April 7, 1999, this Court, the Honorable Nancy Saitta, District Judge, presiding,
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denied the FTB’s motion for judgment on the pleadings as to Hyatt’s tort claims, while only

granting the FTB’s motion as to Hyatt's claim for declaratory relief.

FTB Motion for Summary Judgment

On January 27, 2000, the FTB filed a motion for summary judgment. The FTB again
argued in its motion, among other arguments, that this Court should dismiss the case in order to
give full faith and credit to California’s immunity laws that protect the FTB from suit in
California. The FTB again cited Nevada v. Hall, 440 U.S. 410 (1979) and again argued that its
holding was not applicable in this case because the FTB’s taxing power was a sovereign function.
The FTB again did not argue that Nevada v. Hall was wrongly decided and should be reversed.
Hyatt again argued that the Court has jurisdiction over the FTB and could and should hear this
case, again citing Nevada v. Hall.

On May 31, 2000, this Court, the Honorable Nancy Saitta, District J udge, presiding,

denied the FTB’s motion for summary judgment.

First Writ Proceeding in the Nevada Supreme Court

On July 7, 2000, the FTB filed a petition for a writ of mandamus seeking review of this
Court’s order denying the FTB’s motion for summary judgment. On September 13, 2000, the
Nevada Supreme Court accepted review of the FTB's petition for writ of mandamus. The FTB’s
petition again argued that this Court should dismiss the case in order to give full faith and credit
to California’s immunity laws that protect the FTB from suit in California. The FTB again cited

Nevada v. Hall, 440 U.S. 410 (1979) and again argued that its holding was not applicable in this

case because the FTB’s taxing power was a sovereign function.

On June 13, 2001, the Nevada Supreme Court issued an order granting the FTB’s petition
for a writ of mandamus regarding this Court’s order denying the FTB’s summary judgment
motion on the basis that Hyatt did not put forth sufficient evidence to establish his alleged tort
claims.

On July 2, 2001, Hyatt'ﬁled a petition for rehearing of the Nevada Supreme Court’s June

13,2001 order dismissing the case. Hyatt argued that the FTB’s petition had not raised the issue
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of the sufficiency of the evidence to support Hyatt’s tort claims, that the parties had not briefed
that issue, and that Hyatt had sufficient evidence to establish each tort claim. On July 13, 2001,
tile Nevada Supreme Court ordered additional briefing from both sides on Hyatt’s petition for
rehearing.

On April 4, 2002, the Nevada Supreme Court granted Hyatt’s petition for rehearing and
reversed its prior order dismissing the case, concluding that Nevada had jurisdiction to hear
Hyatt’s intentional tort claims against the FTB under Nevada v. Hall and that Nevada would not
dismiss those claims on the ground of comity because the State of Nevada allows its state
agencies to be sued in Nevada District Court for intentional torts. The Nevada Supreme Court,
however, dismissed Hyatt’s Eighth Cause of Action-Negligent Misrepresentation against the FTB
on the ground of comity because the State of Nevada does not allow its state agencies to be sued

in Nevada District Court for negligence.

First Review by the United States Supreme Court

On October 15, 2002, the United States Supreme Court granted the FTB’s petition for
certiorari, which sought review of the Nevada Supreme Court’s April 4, 2002 order. The FTB’s
petition for review and its briefing on the merits did not assert or seek review on the issue of
whether Nevada v. Hall was wrongly decided and should be reversed, but rather again argued that
an exception to Nevada v. Hall should be established, so that certain “sovereign” functions, such
as taxing activities, be exempted from the holding in Nevada v. Hall. Hyatt opposed the FTB’s
arguments, again citing Nevada v. Hall.

On April 23, 2003, the United Stated Supreme Court issued a decision denying the FTB’s
appeal in a unanimous 9 to 0 decision that cited Nevada v. Hall, rejected the FTB’s asserted
exception to Nevada v. Hall, and concluded that the Nevada Supreme Court had appropriately
applied comity by allowing Hyatt’s intentional tort claims to proceed in Nevada state court while
dismissing Hyatt’s negligence claim. Franchise Tax Bd. of Cal. v. Hyatt, 538 U.S. 488 (2003)
(“Hyatt I’). On May 23, 2003, the United States Supreme Court issued the mandate returning this

case to Nevada state court,
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Second Amended Complaint
On April 18, 2006, after obtaining leave of court, Hyatt filed a Second Amended

Complaint that added a single cause of action: Eighth Cause of Action-Breach of Confidentiality.

FTB Offer of Judgment
On November 26, 2007, the FTB made an offer of judgment to Hyatt under Nev. R. Civ P.
68 and former Nevada Revised Statute 17.115 in the amount of $1 10,000, inclusive of costs and

fees. Hyatt did not respond to the offer within the Rule's 10-day period, so it expired.

Trial, Verdict and Judgment

On April 14, 2008, this matter came on for trial before this Court, the Honorable Jessie
Walsh, District Judge, presiding, and a jury, concluding with the verdicts of the jury on August 6,
2008 (liability for and amount of compensatory damages), on August 11, 2008 (liability for
punitive damages), and on August 14, 2008 (amount of punitive damages). The jury rendered a
verdict in favor of Hyatt and against the FTB on all causes of action presented to the jury,
specifically Hyatt’s second cause of action for invasion of privacy (intrusion upon seclusion),
third cause of action for invasion of privacy (publicity of private facts), fourth cause of action for
invasion of privacy (false light), fifth cause of action for intentional infliction of emotional
distress, sixth cause of action for abuse of process, seventh cause of action for fraud, and eighth
cause of action for breach of confidential relationship. The jury awarded Hyatt compensatory
damages of $85,000,000.00 for emotional distress; compensatory damages of $52,000,000.00 for
invasion of privacy; attorneys' fees as special damages of $1,085,281.56; and punitive damages of
$250,000,000.00.

On September 8, 2008, this Court entered a judgment consistent with the jury’s verdicts.
On January 4, 2010, this Court awarded Hyatt costs in the amount of $2,539,068.65 as the

prevailing party in the case.

Appeal of the Judgment
On February 10, 2009, the FTB filed a notice of appeal from the judgment with the

Nevada Supreme Court, and thereafter the FTB and Hyatt filed their respective briefs for the
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appeal. The FTB filed an opening 100-plus-page brief on August 7, 2009. The FTB did not
request that the Court evaluate the continuing viability of Nevada v. Hall, but rather noted in
footnote 80 that “it is questionable whether there is still validity to” Nevada v. Hall and that the
Nevada Supreme Court “may evaluate the continuing validity of an old United States Supreme
Court opinion.”

On September 18, 2014, the Nevada Supreme Court affirmed in part and reversed in part
the judgment entered by this Court on September 8, 2009, without any reference to or discussion
of Nevada v. Hall. The Nevada Supreme Court affirmed the portion of the judgment in favor of
Hyatt on his cause of action for fraud and the award of $1,085,281.56 in damages and affirmed
specific findings as to the evidence that supported the fraud claim. The Nevada Supreme Court
also affirmed the portion of the judgment in favor of Hyatt as to liability on his cause of action for
intentional infliction of emotional distress while ordering a new trial as to amount of damages for
that claim. The Nevada Supreme Court reversed the judgment in favor of Hyatt on his other
claims for invasion of privacy (intrusion upon seclusion), invasion of privacy (publicity of private
facts), invasion of privacy (false light), abuse of process, and breach of confidential relationship,

ordering Hyatt take nothing for those claims and ordering the award of costs to be re-determined.

Second Review by the United States Supreme Court

On June 30, 2015, the United States Supreme Court granted the FTB’s petition for
certiorari, which sought review of the Nevada Supreme Court’s September 18, 2014 decision.
The FTB’s petition for review and then briefing on the merits argued that Nevada v. Hall should
be reversed on the grounds that a state court has no jurisdiction over a sister state or its agencies
or, alternatively, that the award of damages in favor of Hyatt must be limited to $50,000 per claim
in accord with Nevada law applicable to claims made against Nevada state agencies. Hyatt
opposed the FTB on both grounds.

On April 19, 2016, the United States Supreme Court in a 4 to 4 vote denied the FTB’s
request to reverse Nevada v. Hall, but granted the FTB’s alternative request for relief and ordered

that the FTB must be treated the same as a Nevada state agency in regard to damage limitations.

1459888241 6

AA000749



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

The United States Supreme Court ordered the case remanded to Nevada state court for treatment
consistent with the Court’s ruling. Franchise Tax Bd. of Cal. v. Hyatt, 163 S. Ct. 1271 (2016)
(“Hyait II’). On May 23, 2016, the United States Supreme Court issued the mandate returning

this case to Nevada state court.

Revised Decision from the Nevada Supreme Court
On December 26, 2017, the Nevada Supreme Court issued a decision ordering that Hyatt’s
recovery for his fraud claim and his intentional infliction of emotional distress claim be limited to

$50,000 each and remanded the case to this Court to decide the issue of costs.

Third Review by the United States Supreme Court

On June 28, 2018, the United States Supreme Court granted the FTB’s petition for
certiorari, which sought review of the Nevada Supreme Court’s December 26, 2017 decision.
The FTB’s petition for review and then briefing on the merits again argued that Nevada v. Hall
should be reversed on the ground that a state court has no jurisdiction over a sister state or its
agencies. Hyatt again opposed the FTB’s appeal on this ground.

On May 13, 2019, the United States Supreme Court in a 5 to 4 decision reversed Nevada
v. Hall and remanded the case to Nevada state court for treatment consistent with the Court
opinion. Franchise Tax Bd. of Cal. v. Hyatt, 139 S. Ct. 1485, 1499 (2019) (“Hyatt 1I”). On June
17,2019, the United States Supreme Court issued the mandate returning this case to Nevada state

court.

Remand to this Court

On August 5, 2019, the Nevada Supreme Court issued a remittitur returning the case to
this Court ordering that it vacate the judgment in favor of Hyatt and take any further necessary
action consistent with its order and the United States Supreme Court's order. On September 3,
2019, this Court vacated the prior judgment in favor of Hyatt and ordered both Hyatt and the FTB
to submit briefing by no later than October 15, 2019, to address the form of judgment to be

entered in this action and who, if either party, is the prevailing party in this action.
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NOW, THEREFORE, and based on the foregoing, this Court has reviewed and considered
the procedural history in this case, including the decisions and orders in this case issued by the
United States Supreme Court and the Nevada Supreme Court, and the recent briefing submitted
by the parties on the form of judgment to be entered in this case and who, if either party, is the
prevailing party.

IT IS ORDERED, ADJUDGED AND DECREED that (i) this case is dismissed and Hyatt
take nothing from any of the causes of action he asserted in this action, and (ii) neither party is
deemed the prevailing party for the purpose of awarding costs or attorneys’ fees, and neither party
is therefore awarded costs or attorneys’ fees in this action.

Hyatt brought this action in good faith in reliance on the United States Supreme Court
precedent Nevada v. Hall. Hyatt would have prevailed in this action, except for the reversal of
the Nevada v. Hall precedent in Hyatt I1I same 21 years after this case was filed and 40 years
after Nevada v. Hall was decided. During the last 21 years while relying on Nevada v. Hall,
Hyatt won in both the Nevada Supreme Court (2002) and United States Supreme Court in 2003
(Hyatt I) and then obtained a large jury verdict and final judgment against the FTB (2008), which
the Nevada Supreme Court affirmed in part (2014). The United States Supreme Court’s reversal
of its long-standing Nevada v. Hall precedent in Hyatt 11 in 2019 stripping this Court of
jurisdiction over the FTB could not have been anticipated by Hyatt.

Hyatt also had a good faith belief that he would prevail at trial on his claims and recover
in excess of the $110,000 offer of judgment made by the FTB in 2007. Hyatt did obtain a verdict
and final judgment well in excess of that amount. The damages limitation to Hyatt’s claims was
not decided and imposed until 2016 in Hyart 11 1t was therefore not grossly unreasonable or in
bad faith for Hyatt to not accept the FTB’s offer of judgment of $110,000 in 2007. The FTB

conversely could not have believed when it served its offer of judgment that the offer was
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reasonable in its amount or timing and would be accepted by Hyatt. As of 2007, the FTB had not
asserted any argument or taken any action seeking to reverse the Nevada v. Hall precedent.
Further, as of 2007, this case had been reviewed by both the Nevada Supreme Court (2002) and
the United States Supreme Court (2003), and the FTB had not argued that Nevada v. Hall was
wrongly decided and should be reversed. The FTB did not assert that argument or seek that relief
with the United States Supreme Court until 2015 after it had lost in this Court and exhausted all
appeals in the Nevada Supreme Court.

The Court therefore concludes that based on the lengthy and complex procedural history
of this case, and as a matter of law and equity, there is no prevailing party in this action and
neither party is entitled to an award of costs or attorneys’ fees.

Dated this day of October, 2019.

District Judge
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Plaintiff Gilbert P. Hyatt (“Plaintiff” or “Hyatt””) submits this Appendix of Materials Re

Case Procedural History in support of his accompanying proposed form of judgment and in

opposition to Defendant California Franchise Tax Board’s (the “FTB”) proposed form of

judgment. Set forth below is an index of the exhibits.

Exhibit Description

Exhibit 1 1998-01-06 Complaint

Exhibit 2 1998-02-17 FTB Petition for Removal

Exhibit 3 1998-05-01 U.S. District Court Motion to Remand - Hearing Transcript

Exhibit 4 1998-06-11 First Amended Complaint

Exhibit 5 1998-08-13 FTB Answer to First Amended Complaint

Exhibit 6 1999-02-10 FTB Motion for Judgment on the Pleadings

Exhibit 7 1999-03-15 Hyatt Opposition to FTB Motion for Judgment on the Pleadings
Exhibit 8 1999-03-29 FTB Reply ISO Motion for Judgment on the Pleadings

Exhibit 9 1999-04-02 Hyatt Motion to File Surreply and Surreply re Motion for Judgment on

the Pleadings

Exhibit 10

1999-04-06 FTB Response to Plaintiff's Surreply re Motion for Judgment on the
Pleadings

Exhibit 11

1999-04-07 Hearing Transcript - Motion for Judgment on the Pleadings (Judge
Saitta)

Exhibit 12 | 1999-04-16 Order re Partial Judgment on the Pleadings
Exhibit 13| 2000-01-27 Evidence ISO FTB Motion for Summary Judgment
Exhibit 14 | 2000-01-27 FTB Motion for Summary Judgment

Exhibit 15

2000-01-27 FTB Petition for Writ of Mandamus (No. 35549)

Exhibit 16

2000-03-22 Opposition to FTB Motion for Summary Judgment

Exhibit 17

2000-03-22 Bourke Affidavit ISO Hyatt Opposition to FTB Motion for Summary
Judgment

Exhibit 18

2000-03-22 Cowan Affidavit ISO Hyatt Opposition to FTB Motion for Summary
Judgment
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Exhibit 19 | 2000-03-22 Kern Affidavit ISO Hyatt Opposition to FTB Motion for Summary
Judgment

Exhibit 20 | 2000-04-13 FTB Objections to Affidavits and Erratas Filed ISO Hyatt Opposition
to Motion for Summary Judgment

Exhibit 21 | 2000-04-14 FTB Reply in Support of Motion for Summary Judgment

Exhibit 22| 2000-04-21 Hearing Transcript - FTB Motion for Summary Judgment (Judge
Saitta)

Exhibit 23 | 2000-05-31 Order Denying FTB Motion for Summary Judgment

Exhibit 24 | 2000-06-07 NSC Order - accepting review of FTB Writ Petition (No. 35549)

Exhibit 25 | 2000-07-07 FTB Petition for Writ of Mandamus (No. 36390)

Exhibit 26 | 2000-07-10 Hyatt Answer to FTB Petition for Writ (No. 35549)

Exhibit 27 | 2000-08-08 FTB Reply ISO Writ Petition (No. 35549)

Exhibit 28 | 2000-09-13 NSC Order - (1) FTB Motion to Consolidate Writ Petitions (Nos.
35549 and 36390); (2) Accept review No. 36390

Exhibit 29 | 2000-10-17 Hyatt Answer to FTB Writ Petition (No. 36390)

Exhibit 30 | 2000-12-28 FTB Reply ISO Petition for Writ (No. 36390)

Exhibit 31 | 2001-06-13 NSC Order Granting FTB Writ Petition (No. 36390) and Dismissing
Writ Petition (No. 35549)

Exhibit 32 | 2001-07-02 Hyatt Petition for Rehearing & Appendix of Exhibits re NSC
6/13/2001 Order (No. 36390)

Exhibit 33 | 2001-07-13 NSC Order Granting Motion in Part, and Directing Answer (No.
36390)

Exhibit 34 | 2001-07-23 Hyatt Supplement to Petition for Rehearing & Appendix re NSC
6/13/2001 Order (No. 36390)

Exhibit 35 | 2001-08-07 FTB Answer to Hyatt Petition for Rehearing and Supplemental
Petition for Rehearing

Exhibit 36 | 2001-08-10 Hyatt Errata to Supplement to Petition for Rehearing

Exhibit 37 | 2001-08-22 FTB Response to Hyatt 8/10/2001 Errata to Supplemental Petition for

Rehearing
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Exhibit 38 | 2002-04-04 Franchise Tax Bd. v. Eighth Judicial Dist. Court,
2002 Nev. LEXIS 57

Exhibit 39 | 2002-07-02 FTB Petition for Writ of Certiorari

Exhibit 40 | 2002-09-06 Hyatt Brief in Opposition to FTB Petition for Writ of Certiorari

Exhibit 41 | 2002-09-17 FTB Reply to Brief in Opposition to Petition for Writ of Certiorari

Exhibit 42 | 2002-10-15 USSC Order granting FTB Petition for Writ of Certiorari (No. 02-42)

Exhibit 43 | 2002-12-09 FTB Brief (USSC No. 02-42)

Exhibit 44 | 2003-01-21 Hyatt Respondent Brief (USSC 02-42)

Exhibit 45 | 2003-02-14 FTB Reply Brief (USSC No. 02-42)

Exhibit 46 | 2003-04-23 USSC Decision (FTB v. Hyatt 538 U.S. 488)

Exhibit 47 | 2003-05-23 USSC Mandate (No. 02-42)

Exhibit 48 | 2005-09-30 Discovery Commissioner Hearing Transcript

Exhibit 49 | 2005-11-04 FTB Partial Summary Judgment Motion re Protest Delay

Exhibit 50 | 2005-11-07 DCRR Court Signed re 9-30-2005 hearing

Exhibit 51 | 2005-11-23 Opposition to FTB Partial Summary Judgment Motion re Protest
Delay

Exhibit 52 | 2006-01-23 Hearing Transcript - FTB Partial Summary Judgment Motion re

Protest Delay

Exhibit 53

2006-03-14 Order re FTB Partial Summary Judgment Motion re Protest Delay

Exhibit 54 | 2006-03-24 Hyatt Motion for Leave to File Second Amended Complaint

Exhibit 55 | 2006-04-07 FTB Partial Opposition to Motion for Leave to File Second Amended
Complaint

Exhibit 56 | 2006-04-10 Hyatt Reply ISO Motion for Leave to File Second Amended
Complaint

Exhibit 57 | 2006-04-18 Second Amended Complaint

Exhibit 58 | 2006-04-19 Order Granting Motion for Leave to File Second Amended Complaint

Exhibit 59 | 2007-11-26 FTB Offer of Judgment
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Exhibit
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Exhibit 60 | 2008-08-06 Special Verdict Form

Exhibit 61 | 2008-08-11 Special Verdict Form No 2 (Punitive damages)

Exhibit 62 | 2008-08-14 Special Verdict Form 3 (Punitive Damages)

Exhibit 63 | 2008-09-08 Judgment

Exhibit 64 | 2009-02-10 FTB Notice of Appeal and Case Appeal Statement

Exhibit 65 | 2009-08-07 Appellant FTB Opening Brief [Filed Stamped copy]

Exhibit 66 | 2010-01-04 Order (awarding costs to Hyatt)

Exhibit 67 | 2010-01-26 Hyatt NSC Answering Brief [Filed Stamped copy]

Exhibit 68 | 2010-06-11 FTB Reply Brief and Answering Brief [Filed Stamped copy]

Exhibit 69 | 2012-05-07 Transcript of NSC Oral Argument

Exhibit 70 | 2012-06-18 Transcript of NSC Oral Argument

Exhibit 71 | 2014-09-18 Franchise Tax Bd. of Cal. v. Hyatt, 130 Nev. 662

Exhibit 72 | 2015-03-23 FTB Petition for Writ of Certiorari

Exhibit 73 | 2015-05-26 Brief in Opposition for Respondent (Petition for Writ of Certiorari)

Exhibit 74 | 2015-06-08 FTB Reply Brief ISO Petition for Writ of Certiorari

Exhibit 75 | 2015-09-03 Petitioner FTB Merits Brief

Exhibit 76 | 2015-10-23 Brief for Respondent Hyatt

Exhibit 77 | 2015-11-23 FTB Reply Brief

Exhibit 78 | 2016-04-19 Franchise Tax Bd. of California v. Hyatt, 136 S. Ct. 1277

Exhibit 79 | 2016-06-24 Order Directing Supplemental Briefing following Mandate from
USScC

Exhibit 80 | 2016-08-22 FTB Supplemental Opening Brief following Mandate from USSC

Exhibit 81 | 2016-10-25 Hyatt Supplemental Answering Brief Following Mandate from USSC

Exhibit 82 | 2016-12-05 FTB Supplemental Reply Brief Post-Mandate

Exhibit 83

2017-12-26 FTB v. Hyatt, 133 Nev. 826

Exhibit 84

2018-03-12 FTB Petition for Writ of Certiorari
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Exhibit 85 | 2018-05-31 Respondent Hyatt Brief in Opposition to FTB Petition for Writ of
Certiorari

Exhibit 86 | 2018-06-06 FTB Reply Brief ISO Petition for Writ of Certiorari

Exhibit 87 | 2018-06-28 USSC Order List - Granting Cert

Exhibit 88 | 2018-09-11 FTB Merits Brief

Exhibit 89 | 2018-11-15 Brief for Respondent Gilbert P. Hyatt

Exhibit 90 | 2018-12-14 Reply Brief for Petitioner

Exhibit 91 | 2019-01-15 California Office of Tax Appeals Opinion on Petition for Rehearing -
1991 Tax Year

Exhibit 92 | 2019-01-15 California Office of Tax Appeals Opinion on Petition for Rehearing -
1992 Tax Year

Exhibit 93 | 2019-05-13 Franchise Tax Board v. Hyatt, 139 S. Ct, 1485

Exhibit 94 | 2019-08-05 Order of Remand
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding APPENDIX OF MATERIALS
RE CASE PROCEDURAL HISTORY IN SUPPORT OF PLAINTIFF GILBERT P.
HYATT'S PROPOSED FORM OF JUDGMENT filed in District Court Case No. A 382999
does not contain the social security number of any person.

Dated this 15th day of October, 2019.
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COMP S - FILE

Thomas L. Steffen (1300)

Mark A. Hutchison (4639) ley
HUTCHISON & STEFFEN JUh 1w Py
530 South Fourth Street 0
Las Vegas, NV 89101 i
(702) 385-2500 A "“’L, W
Attomeys for Plaintiff

" DISTRICT COURT

CLARK COUNTY, NEVADA

Case No. }%55} 94?/

GILBERT P. HYATT, )
) Dept. No.
Plaintiff, ) Docket No. /Z,
)
V. )
‘ ) COMPLAINT
FRANCHISE TAX BOARD OF THE )
STATE OF CALIFORNIA, and DOES )
1-100, inclusive, ) Jury Trial Demanded
) .
Defendants. ) Exempt from Arbitration:
) Declaratory Relief, Significant

Public Policy and Amount in Excess
Of $40,000

Plaintiff, Gilbert P. Hyatt, complains against defendants, and each of them, as follows:
PARTIES

1. Plaintiff resides in Clark County, Nevada and has done so since September 26, 1991.

2. Defendant Franchise Tax Board of the State of California (hereinafter “FTB”) is a
governmental agency of the State of California with its principai office located in Sacrarﬁento,
Calif:)_rnia, and a district office located in Los Angeles, California. The FTB’s fimction is to ensure
the collection of state income taxes from California residents and from income earned in California
by non-residents. .

3. Theidentity and capacities of the defendants designated és Does 1 through 100 are so
designated by plaintiff because of his intent by this complaint to include as named defendants every
individual or entity who, in concert with the FTB as an employee, representative, agent or

independent contractor, committed the tortious acts described in this complaint. The true names
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and capacities of these Doe defendants are preéently known only to the FTB, who committed the

tortious acts in Nevada with the assistance of said Doe defendants who are designated by fictitious
names only until plaintiff is able, thréugh discovery, to obtain their true identities and capacities;
upon ascertaining the true names and capacities of these Doe defendants, plaintiff shall promptly
amend this complaint to properly name them by their actual identities and capacities. For pleading
purposes, whenever this complaint refers to “defendéntsf’ it shall refer to these Doe defendants,
whether individuals, corporations or other forms of associatibns or entities, until their true names
are added by amendment along with particularized facts concerning their conduct in the
commission of the tortious acts alleged herein. -

4. Plaintiff is informed and believes, and on that basis alleges, that defendants, in acting
or omitting to act as alleged, acted or omitted to act within the course and scope of their
employment or agency, and‘in furtherance of their employer’s or principal’s business, whether the
employer or principal be FTB or some other governmental agency or employer or principal whose
identity is not yet known; and that FTB and defendants were otherwise responsible and liable for
the acts and omissions alleged herein.

5. This action is exempt from the coﬁrt-annexed arbitration program, pursuant to Rule 3,
because: (1) this is an action for, inter alia, declaratory relief; (2) substantial issues of public policy
are implicated concerning the sovereignty of the State of Nevada and the integrity of its territorial
boundaries as opposed to governmental agencies of another state who enter Nevada in an effort to
extraterritorially, arbitrarily and deceptively enforce their policies, rules and regulations on
residents of Nevada in general, and plaintiff Gilbert P. Hyatt in particular; and (3) the suﬁﬁs of
mone}: ;md damages involved herein far exceed the $40,000.00 jurisdictibnal limit oi’ the arbitration
program.

-6. Plaintiff hereby requests a jury trial for his Second, Third, Fourth, and Fifth Causes of

Action.

SUMMARY OF CLAIMS

7. Plaintiff, by this action, se.eks: (1) declaratory relief under NRS 30.010 et seq. to

confirm plaintiff’s status as a Nevada resident effective as of September 26, 1991 and continuing

-2-

Docket 80884 Document ‘2666’00%;92




O 00 N N »n b~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25
26
27
28

HUTCHISON
& STEFFEN
$30 S. FOURTH STREET
LAS VEGAS, NV 89101
(702) 385-2300
FAX (702) 385-3059

to the present and, correspondingly, his non-residency during said peribd in California; (2) recovery
of compensatory and punitive damages against the FTB and the defendants for invasion of
plaintiff’s right of privacy resulting from their investigation in Nevada of plaintiff’s residency,
domicile and place of abodé and causiﬁg (2) an unreasonable intrusion upon plaintiff’s seclusion,
(b) an unreasonable publicity given to private facts, and (c) casting plaintiff in a false light; and (3)
recovery of compensatory and punitive»damages against the FTB and the defendants for their
outrageous conduct in regard to their investigation in Nevada of plaintiff’s residency, domicile and -
place of abode. The claims specified in this paragrapl'l constitute five separate causes of action as
hereinafter set forth in this complaint.

FACTUAL BACKGROUND

Plaintiff’s Residency in Nevada

8. Plaintiff moved to the State of Nevada, County of Clark, and established full-time

residency here on September 26, 1991 and has remained a full-time, permanent resident Since that
time. Prior to his relocation to Nevada, plaintiff resided in Southern California. Plaintiff is a
highly successful inventor. Specifically, plaintiff has been granted numerous important patents for
a wide range of inventions relating to computer technology. Plaintiff primarily works alone in the
creation and development of his inventions and greatly values his privacy both in his personal life

and business affairs. After certain of his important inventions were granted patents in 1990,

' plaintiff began receiving a great deal of unwanted and unsolicited publicity, notoriety and attention.

To greater protect his privacy, to enjoy the social, recreational, and financial advantages Nevada
has to offer, and to generally enhance the quality of his life and environment, plaintiff relo;:ated
to Ne;/;ada on September 26, 1991. This move took place after much consideratioﬂ and almost an
entire year of planning.

9. The following events are indicative of the fact that on September 26, 1991, plaintiff
commenced both his residency and intent to remain in Nevada, and a continuation of both down
to the present: (1) the sale of plaintiff’s California hom’e‘in October 1991; (2) his fer‘xt'ing and

residing at an apartment in Las Vegas commencing in October 1991 and continuing until April

1992 when plaintiff closed the purchase of a home in Las Vegas; (3) in November 1991, plaintiff

-3-
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registered to vote in Nevada, obtained a Nevada driver’s license, and joined a religious
organization in Las Vegas; (4) plaintiffs’ extensive search, commencing in December 1991, for a
new home in Las Vegas, and in the process utilizing the services of various real estate brokers; (5)
during the process of finding a homie to purchase, plaintiff made numerous offers to buy; (6)
plaintiff’s purchase of a new home in Las Vegas on April 3, 1992; (7) plaintiff maintained and
expanded his business interests from Las Vegas; and (8) plaintiff has, through the years from
September 26, 1991 aﬁd down to the present, contacted persons in high political office, in the
professions, and other walks of life, as a true Nevada resident of some renown would, not
concealing the fact of his Nevada residency. In sum, plaintiff has substantial evidence, both
testimonial and documentary, in support of the fact of his full-time residency, domicile and place
of abode in Nevada commencing on September 26, 1991 and continuing to the present.
The FTB and Defendants’® Investigation of Plaintiff in Nevada

10. Because plaintiff was a resident of California for part of 1991, plaintiff filed a Part-
Year state income tax return with the State of California for 1991 (the “1991 Return”). Said return
reflects plaintiff’s payment of state income taxes to California for income earned during the period
of January 1 through September 26, 1991.

11. In or about June of 1993 — 21 months after plaintiff moved to Nevada — for reasons
that have never been specified, ;but are otherwise apparent, the FTB began an audit of the 1991
Retumn. In or about July of 1993, as part of its audit, the FTB began to iﬁvestigate plaintiff by
making or causing to be made numerous and continuous contacts directed at Nevada. Initially, the
FTB sent requests to Nevada government agencies for information concerning plaintiff — a baper
foray gliat continued for the next several years. A

12. In or about January of 1995, FTB auditors began planning a trip to Las Vegas, the
purpose of which was to enhance and expand the scope of their investigation of plaintiff. In March
of 1995, the FTB and defendants commenced a “hands on” investigétion of plaintiff that included
unannounced confrontations and questioning about private details of plaintiff’s life. These
intrusive activities were directed at numerous residents of Nevada, including plaintiff’s current and

former neighbors, employees of businesses and stores frequented by plaintiff, and alas, even his
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trash collector!

13. Both prior and subsequent to the intrusive, “hands on” investigations described in
paragraph 12, above, the FTB propounded to numerous Nevada business and proféssional entities
and individual residents of Nevada “quasi-subpoenas” entitled “Demand to Furnish Information”
which cited the FTB’s authority under California law to issue subpoenas and demanded that the
recipients thereof produce the requested information concerning plaintiff. Plaintiff is informed and
believes, and therefore alleges, that the FTB never sought permission from a Nevada court or any
Nevada government agency to send such “quasi-subpoenas” into Nevada where, induced by the
authoritative appearance of the inquisitions, many Nevada residents and business entities did
respond with answers and information concerning plaintiff.

14. Subsequent to the documentary and “hands on” forays into Nevada by the FTB and
defendants, the FTB also sent correspondence, rather than “quasi-subpoenas,” to Nevada Governor
Bob Miller, Nevada Senator Richard Bryan and other government officials and agencies seeking
information regarding plaintiff and his residency in Nevada. Plaintiff is further informed and
believes, and therefore alleges, that the FTB intentionally sent unauthorized “quasi-subpoenas”
(i.e., “Demand to Furnish Information”) to private individuals and businesses in a successful
attempt to coerce their cooperation through deceptiori and the pretense of an authoritative demand,
while on the other hand, sending respectful letter requests for information to Nevada governmental
agencies and officials who undoubtedly would have recoiled at the attempt by the FTB to exercise
extraterritorial authority in Nevada through the outrageous means of the bogus subpoenas.

15. Plaintiff neither authorized the FTB’s aforementioned documentary and preteﬁtious
foray;_into Nevada, nor was plaintiff ever aware that such information was beingﬂsought in such
a manner until well after the “quasi-subpoenas” had been issued and the responses received.
Similarly, plaintiff had no knowledge of the FTB and defendants’ excursions to Las Vegas to
investigate plaintiff or the FTB’s correspondence with Nevada government agencies and officials
until well after such contacts had taken place. Upon information and belief, plaintiff alleges that
all of the above-described activities were calculated to enable the FTB to develop a colorable basis

for assessing a huge tax against plaintiff despite the obvious fact that the FTB was proceeding

-5
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against a bona fide resident of Nevada.

Assessment for 1991

16. On April 23, 1996, after the FTB had completed its audit and investigation of the 1991
Return, the FTB sent a Notice of Proposed Assessment (i.e., a formal notice that taxes are owed)
to plaintiff in which the FTB claimed plaintiff was a resident of California — not Nevada — until
April 3,1992. The FTB therefore assessed plaintiff Caiifornia state income tax for the period of
September 26 through December 31 of 1991 in a substantial amount. Moreover, the FTB also
assessed a penalty against plaintiff in an amount almost equal to the assessed tax after summarily
concluding that plaintiff’s non-payment of the assessed tax, based upon his asserted residency in
Nevada and non-residency in California, was fraudulent.

17. Plaintiff, who demonstrably is and was at all times pertinent hereto, a bona fide resident
of Nevada should not be forced into a California forum to seek relief from the unjust and tortious
attempts by the FTB to extort unlawful taxes from this Nevada resident. Plaintiff avers that the
manufactured issue of his residency in Nevada for the period of September 26 through December
31 0of 1991 should be determined in Nevada, the state of plaintiff’s residence. The FTB is in effect
attempting to impose an _“exit_ tax” on plaintiff by coercing him into administrative procedures and

possible future court action in California. The FTB has arbitrarily, maliciously and without support

“in law or fact, asserted that plaintiff remained a California resident until he purchased and closed

escrow on a new home in Las Vegas on April 3, 1992. In a word, the FTB’s prolonged and
monumental efforts to find a way — any way — to effectively assess additional income taxes
against plaintiff after he changed his residency from California to Nevada is based ﬁpon
gove};lmental greed arising from the FTB’s eventual awareness of the financial éuccess plaintiff
has realized since leaving California and becoming a bona fide resident of the State of Nevada.
The aforesaid date of Nevada residency accepted by the FTB with respect to the 1991 Report is

over six months after plaintiff moved to Nevada with the intent to stay and began, he thought, to

enjoy all the privileges and advantages of residency in his new state.

The FTB’s Continuing Pursuit of Plaintiff in Nevada

18. On or about April 1, 1996, plaintiff received formal notice that the FTB had
-6-

AA000766




O o0 1 O W BN

»o N N [\ N N N N N — — — —_ s — — — — —
o0 ~J (o)) WK S w N — o O o0 ~ (@)Y w I w [\ — [

HUTCHISON
& STEFFEN
530 S. FOURTH STREET
LAS VEGAS, NV 89101
(702) 385-2500
FAX (702) 385-3059

commenced an investigation into the 1992 tax year and that its tentative determination was that
plaintiff would also be assessed California state income taxes for the period of January 1 through
April 3 0f 1992.

19. On or about April 10, 1997 énd May 12, 1997 respectively, plaintiff received notices
from the FTB that it would be issuing a-formal “Notice of Proposed Assessment” in regard to the
1992 tax year in which it will seek back taxes from plaintiff for income earned during the period
of January 1 through April 2, 1992 and in addition would seek penalties for plaintiff’s failure to
file a state income tax return for 1992. . .

20. Prior to the FTB sending the formal Notice of Proposed Assessment for the 1992 tax
year, a representative of the FTB stated to one of plaintiff’s representatives that disputes over such
assessments by the FTB always settle at this stage as taxpayers do not want to risk their personal
financial information being made public. Plaintiff understood this statement to be a strong
suggestion by the FTB that he settle the dispute by payment of some portion of the assessed taxes
and penalties. Plaintiff refused, and continues to refuse to do so, as he has not been a resident of
California since his move to Nevada on September 26, 1991, and it remains clear to him that the
FTB is engaging in its highhanded tactics to extort “taxes and penalties” from him that he does not
legally or morally owe.

21. On or about August 14, 1997, plaintiff received a formal Notice of Proposed
Assessment for 1992. Despite the FTB’s earlier written statements and findings that plaintiff
became -a. Nevada residént at least as of April 3, 1992 and its statement in such Notice of Proposed
Assessment that “We [the FTB] consider you to be a resident of this state [California] thrbugh
April 2; 1992,” such notice proceeded to assess California state income taxes on pléintiff s income
for the entire year of 1992. Specifically, the FTB assessed plaintiff state income taxes for 1992
in an amount five times greater than that for 1991, assessed plaintiff a penalty almost as great as
the assessed tax for alleged ﬁaud in claiming he was a Nevada resident during 1992, and stated that
interest accrued through August 14, 1997 (roughly the equivalent of the penalty) was also owed
on the assessed tax and penalty. In short, the State of California, through the FTB, sent plaintiff

a bill for the entire 1992 tax year, which was fourteen times the amount of tax it initially assessed

-7-
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for 1991, and in so doing asserted that plaintiff was “a California resident for the entire year.”
Without explanation the FTB ignored its earlier finding and written acknowledgment that plaintiff
was a Nevada resident at least as of April 3, 1992. This outrage is a transparent effort to extort
substantial sums of money from a Nevada resident.

22, Plaintiffis infor_med and believes, and therefore alleges, that the FTB intends to engage
in a repeat of the “hands on,” extraterritorial investigations directed at plaintiff within the State of
Nevada in an effort to conjure up a colorable basis for justifying its frivolous, extdrtionate Noticed
of Proposed Assessment for the 1992 tax year.

23. Plaintiff is informed and believes, and therefore alleges, that the FTB may continue to
assess plaintiff California state income taxes for the years 1993, 1994, 1995, 1996 andvbeyond
since the FTB has now disregarded its own conclusion regarding plaintiff’s residency in Nevada
as of April 3, 1992, and is bent on charging him with a staggering amount of taxes, peﬁalties and |
interest irrespective of his status as a bona fide resident of Nevada. It appears from its actions
concerning plaintiff, that the FTB has embraced a new theory of liability that in effecf declares
“once a California resident always a California resident” as long as the victim continues to generate
significant amounts of income. Thus, the FTB has raised an invisible equivalent of the iron curtain
that prohibits such residents from ever leaving the taxing jurisdiction of the FTB.

The FTB’s Motive

24. Plaintiff is informed and believes, and therefore alleges, that the FTB has no credible,
admissible evidence that plaintiff was a California resident at anytime after September of 1991,
despite the FTB’s exhaustive extraterritorial investigations in Nevada. The FTB has acknowlédged

in its gwn reports that plaintiff sold his California home on October 1, 1991, that plaintiff rented

an apartment in Las Vegas from November 1991 until April 1992 and that plaintiff purchased a

home in Las Vegas in April 1992.

25. Plaintiffis informed and believes, and therefore alleges, that the assessments by the
FTB against plaintiff for 1991 and 1992 result from the fact that almost two years after plaintiff
moved from California to Nevada an FTB investigator read a magazine article about plaintiff’s

wealth and the FTB thereafter launched its investigation in the hope of extracting a significant
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settlement from plaintiff. Plaintiff is further informed and believes, and therefore alleges, that the
FTB has assessed a fraud penalty against plaintiff for the 1991 tax year and issued a Notice of
Proposed Assessment assessing plaintiff for the entire 1992 tax year and a fraud penalty for the
same year to intimidate plaintiff and coerce him into paying some significant amount of tax for
income earned after September 26, 1991, despite its awareness that plaintiff actually became a
Nevada resident at that time. Plaintiff alleges that the FTB’s efforts to coerce plaintiff into sharing
his hard-earned wealth despite having no lawful basis for doing so, constitutes malice and
oppression.
Jurisdiction

26. This Court has personal jurisdiction over the FTB pursuant to Nevada’s “long~afm”
statute, NRS 14.065 et seq., because olf the FTB’s tortious extraterritorial contacts and investigatory
conduct within the State of Nevada ostensibly as part of its auditing efforts to undermine plaintiff’s
status as a Nevada residént, but in reality to create a colorable basis for maintaining that plaintiff
continued his residency in California during the period September 26, 1991 to December 31, 1991
and beyond.

27. Plaintiff is informed and believes, and therefore alleges, that the FTB has a pattern and
practice of entering into Nevada to investigate Nevada residents who were formerly residents of
California, and then assessing such residents California state income taxes for time periods
subsequent to the date when such‘ individuals moved to and established residency in Nevada.

FIRST CAUSE OF ACTION |
(Fbr Declaratory Relief)
7 -28. Plaintiff realleges and incorporates herein by reference each and évery allegation
contained in paragraphs 1 through 27 above, as though set forth herein verbatim.

29. Pursuant to California law, in determining whether an individual was a resident of
Ca_lifomia for a certain time period thereby making such individual’s income subject to California
state iﬁcome tax during such period, the individual must have been either domiciled in California
during such period for “other than a temporary or transitory purpose.” See Cal. Rev. & Tax Code

§ 17014. The FTB’s own regulations and precedents require that it apply certain factors in
-9.-
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determining an individual’s domicile and/or whether the individual’s presence in California (or

outside of California) was more than temporary or transitory.

(a) Domicile.

Domicile is determined by the individual’s physical presence in California with
intent to stay or if absent temporarily from California an intent to retux;n. Such intent is
determined by the acts and conduct of the individual such as: (1) where the individual is
registered to vote and votes; (2) location of the individual’s permanent home; 3)
comparative size of homes maintained by the individual in different states; (4) where the
individual files federal income tax returns; (5) éomparative time spent by the individual in
different states; (6) cancellation of the individual’s California homeowner’s property tax
exemption; (7) obtaining a driver’s license from another state; (8) registering a car in
another state; (9) joining religious, business and/or social organizations in another state;
and (10) establishment of a successful business in another state by an individual who is self
employed.

(b) Temporary or Transitory Purpose.

The following contacts which are similar although not identical to those used to
determine domicile are irriportant in determining whether an individual was in California
(or left California) for a temporary or transitory purpose: (1) physical presence of the
individual in California in comparison to the other state or states; (2) establishment of a

successful business in another state by an individual who is self employed; (3) extensive

business interest outside of California and active participation in such business by the

individual; (4) banking activity in California by the individual is given some, although not |-
a great deal of, weight; (5) rental of property in another state by the individual; (6)
cancellation of the individual’s California homeowner’s property tax exemption; (7) hiring
professionals by the individual located in another state; (8) ob;aining adriver’s license from
another state; (9) registering a car in another state; (10) joining religious, business and/or
social organizations in another state; and (11) where the individual is registered to vote and

votes.
-10-
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30. The FIB’s assessrr;ént of taxes and a penalty for 1991 is based upon the FTB’s
conclusion in the first instance that plaintiff did not become a resident of Nevada until April 3,
1992, the date on which plaintiff closed escrow on a new home in Las Vegas. In coming to such
a conclusion, the FTB discounted or refused to consider a multitude of evidentiary facts which
contradicted the FTB’s conclusion, and were the type of facts the FTB’s own regulations and
precedents require it to consider. Such facts include, but are not limited to, the following: (1)
plaintiff sold his California home on October 1, 1991; (2) plaintiff rented and resided at an
apartment in Las Vegas from October 1, 1991 until April of 1992; (3) plaintiff registered to vote,
obtained a Nevada’s driver’s license (thereby relinquishing his California driver’s license), and
joined a Las Vegas religious organization in November of 1991; (4) plaintiff terminated his
California home owner’s exemption effective October 1, 1991; (5) plaintiff began actively
searching for a house to buy in Las Vegas, and submitted numerous offers on houses in Las Vegas,
commencing in December of 1991; (6) plaintiff’s offer to purchase a home in Las Vegas was
accepted in March of 1992 and escrow closed on such purchase on April 3, 1992; and (7) plaintiff’s
new home in Las Vegas was substantially larger than the home in Southern California, which he
sold in October of 1991.

31. Anactual controversy exists as to whether plaintiff was a full-time resident of Nevada
— not California — commencing on September 26, 1991 through December 31, 1991 and
continuing thereafter through the year 1992 and beyond. Plaintiff contends that under either
Nevada or California law, or both, he was a full-time, bona fide resident of Nevada throughout the
referenced periods and down to the present, and that the FTB ignored its own regulationé and
precea-ents in finding to the contrary, and that the FTB has no jurisdiction to impose a tax
obligation on plaintiff during the contested periods. Plaintiff also contends that the FTB had no
authority to conduét an extraterritorial investigation of plaintiff in Nevada and no authority to
propound “quasi-subpoenas” to Nevada residents and businesses, thereby seeking to coerce the
cooperation of said Nevada residents and businesses through an unlawful and tortious deception,
to reveal information about plaintiff. Plaintiffis informed and believes, and therefore alleges, that

the FTB contends in all respects to the contrary.

-11 -

AA000771




BN

~N O W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

HUTCHISON
& STEFFEN
530 S. FOURTH STREET
LAS VEGAS, NV 89101
(702) 385-2500
FAX (702) 385-3059

32. Plaintiff therefbre requests judgment of this Court declaring and confirming plaintiff’s

| status as a full-time, bona fide resident of the State of Nevada effective from September 26, 1991

to the present; and for judgment declaring the FTB’s extraterritorial investigatory excursions into
Nevada, and the submission of “quasi-subpoenas” to Nevada residents without approval from a
Nevada court or governmental agency, as alleged above, to be without authority and violative of

Nevada’s sovereignty and territorial integrity.

SECOND CAUSE OF ACTION

(For Invasion of Privacy — Unreasohnable Intrusion Upon The Seclusion of Another)

33. Plaintiff reallegeé and incorporates herein by reference each and every allegation
contained in paragraphs 1 through 27, and 29 through 31, above, as though set forth herein
verbatim. '

34. Plaintiff is informed and believes, and therefore alleges, that neighbors, businesses,
government officials and others within Nevada with whom plaintiff has had and would reasonably
expect in the future to have social or business interactions, were approached and questioned by the
FTB and defendants who disclosed or implied that plaintiff was under investigation in California,
and otherwise acted in such a manner as to cause doubts to arise concerning plaintiff’s integrity and
moral character. Moreover, as part of the audit/investigation in regard to the 1991 Return, plaintiff
turned over to the FTB highly personal and confidential information with the understanding that
it would remain confidential. The FTB even noted in its own internal documentation that plaintiff
had a significant concern in regard:to the protection of his privacy in turning over such information.
At the iime this occurred, plaintiff was still hopeful that the FTB was actually operating in good
faith, a proposition that, as noted throughout this complaint, proved to be utterly false.

35. Plaintiff is informed and believes, and therefore alleges, that the FTB and defendants
nevertheless violated plaintiff’s right to privacy in regard to such information by revealing it to
third parties and otherwise conducting an investigation in Nevada through which the FTB and
defendants revealed to third parties personal and confidential information, which plaintiff had every

right to expect would not be revealed to such parties.
-12-
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_ 36. Plaintiff is informed and beliéves, and therefore’alleges, that the FTB and defendants’
'} 2 | extensive probing and investigation of plaintiff, including their actions both occurring within
3 || Nevada and directed to Nevada from California, were performed with the intent to harass, annoy,
4 | vex, embarrass and intimidate plaintiff such that he would eventually enter into a settlement with
5 || the FTB concerning his residency during the disputed time periods and the taxes and penalties
6 || allegedly owed. Such conduct by the FTB and defendants did in fact harass, annoy, vex and
7 || embarrass Hyatt, and syphon his time and energies from the productive work in which he is
8 || engaged.
9 37. Plaintiff is informed and believes, and therefore alleges, that the FTB and defendants
10 || through their investigative actions, and in particular the manner in which they were carried out in
11 || Nevada, intentionally intruded into the solitude and seclusion which plaintiff had specifically
12 || sought by moving to Nevada. The intrusion by the FIB and defendants was such that any
13 || reasonable person, including plaintiff, would find highly offensive.
‘ 14 © 38. As a direct, proximate, and foresceable result of the FTB and defendants’
; 15 || aforementioned invasion of plaintiff’s privacy, plaintiff has suffered actual and consequential
16 || damages in a total amount in excess of $10,000.
17 39. Plaintiff is informed and believes, and therefore alleges, that said invasion of plaintiff’s
18 || privacy was intentional, malicious, and oppressive in that such invasion was despicable conduct
19 || by the FTB and defendants entered into with a willful and conscious disregard of plaintiff’s rights,
20 || and the efficacious intent to cause him injury. Plaintiffis therefore entitled to an award of punitive
21 || damages against the FTB and defendants in an amount sufficient to satisfy the purposes forWhich
22 | such démages are awarded.
23 THIRD CAUSE OF ACTION
24 (For Invasion of Privacy — Unreasonable Publicity Given To Private Facts)
25 40. Plaintiff realleges and incorporates herein by reference each and every allegation
26 | contained in paragraphs 1 through 27, 29 through 31, and 34 through 37, above, as though set forth
27 || herein verbatim.
28 41. As set forth above, plaintiff revealed to the FTB highly personal and confidential
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information at the request of the FTB. as an ostensible part of its audit and investigation into
plaintiff’s residency during the disputed time periods. Plaintiff had a reasonable expectation that
said information would be kept cdnﬁdential and not revealed to third parties and the FTB and
defendants knew and understood that said information was to be kept confidential and not revealed
to third parties.

42. The FTB and defendants, without necessity or justification, nevertheless disclosed to
third parties in Nevada certain of plaintiff’s personal and confidential information which had been
cooperatively disclosed to the FTB by plaintiff only for the purposes of facilitating the FTB’s
legitimate auditing and investigative efforts.

43. As a direct, proximate, and foreseeable result of the FTB’s aforementioned invasion
of plaintiff’s privacy, plaintiff has suffered actual and consequential damages in a total amount in
excess of $10,000.

44. Plaintiffis informed and believes, and therefore alleges, that said invasion of plaintiff’s
privacy was intentional, malicious, and oppressive in that such invasion constituted despicable
conduct by the FTB and defendants entered into with a willful and conscious disregard of the rights
of plaintiff. Plaintiff is therefore entitled to an award of punitive or exemplary damages in an
amount sufficient to satisfy the purposes for which such damages are awarded.

FOURTH CAUSE OF ACTION

(For Invasion of Privacy — Casting Plaintiff in a False Light)

45. Plaintiff realleges and'incorporates herein by reference each and every allegation
contained in paragraphs 1 through 27, 29 through 31, 34 through 37, and 41 and 42, above, as if
set foﬁh herein verbatim.

46. By conducting interviews and interrogations of Nevada residents and by issuing
unauthorized “Demands to Furnish Information” as part of their investigation in Nevada of
plaintiff’s residency, the FTB and defendants invaded plaintiff’s right to privacy by stating or
insinuating to said Nevada residents that plaintiff was under investigation in California, thereby
falsely portraying plaintiff as having engaged in illegal and immoral conduct, and decidedly casting

plaintiff’s character in a false light.
-14 -
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47. The FTB and defendants’ conduct in publicizing its investigation of plaintiff cast
plaintiffin a false light in the public eye, thereby adversely compromising the attitude of those who
know or would, in reasonable likelihood, come to know Gil Hyatt because of the nature and scope
of his work. Such publicity of the investigation was offensive and objectionable to plaintiff and
was carried out for other than honorable, lawful, or reasonable purposes. Said conduct by the FTB
and the defendants was calculated to harm, vex, annoy and intimidate plaintiff, and was not only

offensive and embarrassing to plaintiff, but would have been equally so to any reasonable person

‘of ordinary sensibilities similarly situated, as the conduct could only serve to damage plaintiff’s

reputation.

48. As a direct, proximate, and foreseeable result of the FTB and defendants’
aforementioned invasion of plaintiff’s privacy, plaintiff has suffered actual and consequential
damages in a total amount in excess of $10,000.

49. Plaintiff is informed and believes, and therefore alleges, that said invasion of plaintiff’s
privacy was intentional, malicious, and oppressive in that such invasion of privacy was despicable
conduct by the FTB and defendahts, entered into with a willful and conscious disregard of the
rights of plaintiff. Plaintiff is therefore entitled to an award of exemplary or punitive damages in
an amount sufficient to satisfy the purposes for which such damages are awarded.

FIFTH CAUSE OF ACTION

(For the Tort of Outrage)

50. Plainﬁff realleges and incorporates herein by reference each and every allegation
contained in paragraphs 1 through 27, 29 through 31, 34 through 37, 41 and 42, and 46 ana 47,
above, as if set forth herein verbatim.

51. The clandestine and reprehensible manner in which the FTB and defendants carried out
their investigation in Nevada of plaintiff’s Nevadé»residency under the cloak of authority from the
State of California, but without permission from the State of Nevada, and the FTB and defendants’
apparent intent to continue to investigate and assess plaintiff stagg’en'ngly high California state
income taxes, interest, and penalties for the entire year of 1992 — and possibly continuing into

future'years — despite the FTB’s own finding that plaintiff was a Nevada resident at least as of
-15 -
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April of 1992, was, and continues to be, extreme, oppressive and outrageous conduct. The FTB
has, in every sense, sought to hold plaintiff hostage in California, disdaining and abandoning all
reason in its reprehensible, all-out effort to extort significant émounts of plaintiff’s income without
a basis in law or fact. Plaintiffis informed and believes, and therefore alleges, that the FTB and
defendants carried out their investigation in Nevada for the ostensible purpose of seeking truth

concerning his place of residency, but the true. purpose of which was to so harass, annoy,

‘embarrass, and intimidate plaintiff, and to cause him such severe emotional distress and worry as

to coerce him into paying significant sums to the FTB irrespective of his demonstrably bona fide
residence in Nevada throughout the disputed periods. As a result of such extremely outrageous and
oppressive conduct on the part of the FTB and defendants, plaintiff has indeed suffered fear, grief,
humiliation, embarrassment, anger, and a strong sense of outrage that any honest and reasonably
sensitive person would feel if subjected to equivalent unrelenting, outrageous personal threats aﬁd
insults by such powerful and determined adversaries.

52.  As a direct, proximate, and foreseeable result of the FTB and defendants’
aforementioned extreme, umelenfiﬁg; and outrageous conduct, plaintiff has suffered actual and
consequential damages in a total amount in excess of $10,000.

53. Plaintiff'is info‘nned and believes, and therefore alleges, that said extreme, unrelenting,
and outrageous conduct was intentibual, malicious, and oppressive in that it was despicable
conduct by the FTB and defendants, entered into with a willful and conscious disregard of
plaintiff’s rights. Plaintiff is therefore entitled to an award of efcemplary or punitive damages in
an amount sufficient to satisfy the purposes for §vhich such damages are awarded. .

 WHEREFORE, plaintiff respectfully prays for judgment against the FTB and defendants
as follows:
FIRST CAUSE OF ACTION

1. Forjudgment ‘declaring' and confirming that plaintiff is a bona fide resident of the State
of Nevada effective as of September 26, 1991 to the present;

2. For judgment declaring that the FTB has no lawful basis for continuing to invéstigate

plaintiff in Nevada concerning his residency between September 26, 1991 through December 31,

-16 -
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1991 or any other subsequent period down to the present, and declaring that the FTB had no right
or authority to propound or otherwise issue a “Demand to Furnish Information” or other quasi
subpoenas to Nevada residents and businesses seeking information concerning plaintiff;

3. For costs of suit;

4. For reasonable attorneys’ fees; and

5. For such other and further relief as the Court deems just and proper.

SECOND CAUSE OF ACTION

1. For actual and consequential damages in a total amount in excess of $10,000;

2. For punitive damages in an amount sufficient to satisfy the purposes for which such
damages are awarded;

3. For costs of suit;

4. For reasonable attorneys’ fees; and

5. For such other and further relief as the Court deems just and proper.

THIRD CAUSE OF ACTION

1. For actual and consequential damages in a total amount in excess of $10,000;

2. For punitive damages in an amount sufficient to satisfy the purposes for which such
damages are awarded; -

3. For costs of suit;

4. For reasonable attorneys fees; and

5. For such other and furthier relief as the Court deems just and proper.
FOURTH CAUSE OF ACTION | \

1. For actual and consequential damages in a total amount in excess of $10,000;

2. For punitive damages in an‘amount sufficient to satisfy the purposes for which such
damages are awarded; -

3. For costs of suit;

4. For reasonable attorneys fees; and

5. For such other and further relief as the Court deems just and proper.

-17 -
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FIFTH CAUSE OF ACTION

1. For actual and consequential damages in a total amount in excess of $10,000;

2. For punitive damages in an amount sufficient to satisfy the purposes for which such
"damages are awarded,;

3. For costs of suit;

4. For reasonable attorneys’ fees; and

5. For such other and further relief as the Court deems just and proper.

DATED this é%% of January, 1998.
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Attorneys for Defendants

DEpUTy T —

UNITED STATES DISTRICT COURT

FOR THE DISTRICT OE »™~ "

GILBERT P. HYATT,

L)
Plaintiff, cv

VS, PETITION FOR REMOVAL

FRANCHISE TAX BOARD OF THE
STATE OF CALIFORNIA, and DOES
1-100, inclusive,

Defendants.

TO: Plaintiff Gilbert P. Hyatt and his counsel of record, Hutchison & Steffen

TO: Clerk of the Court,
United States District Court for the
District of Nevada, Southern Division

Defendant FRANCHISE TAX BOARD OF THE STATE OF CALIFORNIA (“FTB”),
provides notice, pursuant to 28 USC §§ 1441 through 1446, the action filed by Plaintiff GILBERT
P. HYATT (“Hyatt”) on January 6, 1998, in the Eighth Judicial District Court of the State of Nevada,
in and for the County of Clark, Department XII, Case No. A382999, is hereby removed to this Court.
The grounds for removal are as follows:

1. Service of a Summons and Complaint were made upon FTB on january 16, 1998.

FTB had not previously received any notice of the claims contained in Plaintiff’s Complaint by any
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other means. This Petition is therefore timely filed pursuant to 28 USC § 1446 and FRCP 6(a). See
generally, Boulet v. Millers Mut. Ins. Assoc., 36 FR.D. 99 (D.C. Minn. 1964), Johnson v. Harper,
66 F.R.D. 103 (E.D. Tenn. 1975).

2. The Summons and Complaint described above constitute all of the documents and/or
pleadings served by Plaintiff in the above-mentioned state court action. Copies of those pleadings
are attached hereto as Exhibits “A” and “B”, respectively, and are filed herewith pursuant to 28 USC
§ 1446 (a). Defendant FTB is aware and knows of no other defendant who/which has been served
with a Summons and Complaint in this matter because, other than DOES, no other defendants were
named in Plaintiff’s state court action.

3. This action arises out of Plaintiff’s past residency and earning of income in the State
of California. Plaintiff alleges, in general, he was a resident of Nevada, rather than California, during
a certain period of time so as to eliminate any obligation on his part to pay California state income
tax for that period. Plaintiff also generally alleges in the course of investigating his income and
residency, Defendant FTB improperly and illegally pursued him and committed various torts, under
the general theory of invasion of privacy, in Nevada. Specifically, Plaiptiff has alleged as follows as

quoted from the paragraphs indicated (see Exhibit “B”):

Par. 5: “...substantial issues of public policy are implicated concerning the sovereignty
of the State of Nevada and the integrity of its territorial boundaries as opposed to
governmental agencies of another state who enter Nevada in an effort to
extraterritorially....enforce their policies, rules and regulations on residents of Nevada
in general, and plaintiff Gilbert P. Hyatt in particular;...” (Emphasis added.)

Par. 7: “Plaintiff...seeks: (1) declaratory relief...to confirm plaintiff’s status as a
Nevada resident effective as of September 26, 1991 and continuing to the present and,
correspondingly, his non-residency during said period in California; (2) recovery of
compensatory and punitive damages against the FTB and the defendants for invasion
of plaintiff’s right of privacy resulting from their investigation in Nevada of plaintiff’s
residency, domicile and place of abode...” (Emphasis added.)

Par. 11: “...the FTB began an audit of the 1991 return...as part of its audit, the FTB

began to investigate plaintiff by making or causing to be made numerous and
continuous contacts directed at Nevada...”
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Par. 22: “Plaintiff...alleges, that the FTB intends to engage in...extraterritorial
investigations directed at plaintiff within the State of Nevada...”

Par. 23: “Plaintiff...alleges, that the FTB may continue to assess plaintiff California
State Income Taxes...irrespective of his status as a bonafide resident of Nevada...the
FTB has embraced a new theory of liability that in effect declares “once a California
resident always a California resident”... .the FTB has raised an invisible equivalent of

the iron curtain that prohibits such residents from ever leaving the taxing jurisdiction
of the FTB.”

Part. 31: “An actual controversy exists as to whether plaintiff was a full-time resident
of Nevada - not California - commencing on September 26, 1991 through December
31, 1991 and continuing thereafier... Plaintiff contends...that the FTB has no
jurisdiction to impose a tax obligation on plaintiff during the contested periods.
Plaintiff also contends that the FTB had no authority to conduct an extraterritorial
investigation of plaintiff in Nevada... (Emphasis added.)

Par. 32 “Plaintiff therefore requests judgment of this Court declaring and confirming
plaintiff’s status as a full-time bonafide resident of the State of Nevada effective from
September 26, 1991 to the present; and for judgment declaring that FTB’s
extraterritorial investigatory excursions into Nevada....without approval from a
Nevada Court or governmental agency....to be without authority and violative of
Nevada sovereignty and territorial integrity.” (Emphasis added.)

Par. 33: “Plaintiff’s prayer for judgment against the FTB and its officers and
employees:

4.

(1)  “For judgment and declaring and confirming that plaintiff is a bonafide

resident of the State of Nevada effective as of December 26, 1991 to the
present;

(2)  “For judgment declaring that the FTB has no lawful basis for continuing to
investigate plaintiff in Nevada concerning his residency between September
26, 1991 through December 31, 1991 or any other subsequent period down
to the present, and declaring that the FTB has no right or authority to
propound or otherwise issue a “demand” to furnish information”...to Nevada

residents and businesses seeking information concerning plaintiff. (Emphasis
added.)

The Federal Constitution presupposes authority in states to lay taxes. See generally,

Penn Dairies v. Milk Control Comm. of Penn., 318 U.S. 261, 270-71 (1943). This authority is an

“inherent power” of the states in our federal democracy. See generally, Application of Kaul, 933

P.2d 717, 725 (Kan. 1997). A state is free to exercise its taxing power unless there is some direct
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and substantial interference with a federal right. Allied Stores of Ohio, Inc. v. Bowers, 358 U.S. 522,

526-27 (1959). Specifically, a state’s right to assess, levy and collect income taxes for use in the
conduct of its governmental operations is “an essential attribute of its sovereignty”, subject to the

constraints of the Federal Constitution. State Bd. Of Equal. v. American Airlines, 773 P.2d 1033,

1043 (Colo. 1989), cert. denied, United Air Lines, Inc. v. Bd. Of Assessment Appeals of Colo.. 493

U.S. 851; see also, Commonwealth Edison Co. v. State, 615 P.2d 847, 861 (Mont. 1980), probable

juris. noted, 449 U.S. 1033, aff'd, 453 U.S. 609, reh’g denied, 453 U.S. 927.

Though Plaintiff attempts to disguise his causes of action with artful pleading, the face
of his Complaint reveals the very premise of those causes is an assertion that the Federal Constitution
limits the sovereign right of the State of California to even investigate Plaintiff’s liability for California
state income taxes. He is also asserting a federal constitutional right to have the Nevada court
essentially determine whether he is liable for California income taxes. Finally, Plaintiff’s causes of
action, if heard, would improperly infringe upon the State of California’s inherent power and
sovereign right, under the Federal Constitution, to assess, levy and collect state income taxes. Since
these federal constitutional issues are the very premise of Plaintiff’s causes of action, Plaintiff’s action
is removable to this Court. See 28 USC § 1441 (b).

5. In Plaintiff’s state court Complaint, he alleges current residency in Clark County,
Nevada. Venue is therefore proper in the Southern Division of the United States District Court,
District of Nevada. See Exhibit “B”, par. 1.

6. Immediately following the filing of this Petition for Removal, Defendant FTB will file
a “Notice of Filing of Petition for Removal” with the Clerk of the Eighth Judicial District Court of
the State of Nevada in and for the County of Clark, Department No. XTI, to which will be attached
a copy of this Petition, and serve those pleadings on Plaintiff’s attorneys of record in order to affect
removal and halt that state court proceeding. Thereafter, Defendant FTB will file an “Affidavit of

Filing” in this Court confirming that filing and the service of both the “Notice of Filing” and “Petition

for Removal” on Plaintiff’s counsel.
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McDONALD CARANO WILSON McCUNE BERGIN FRANKOVICH & HICKS LLP

ATTORNEYS AT LAW
2300 WEST SAHARA AVENUE ¢ NO 10 SUITE 1000

LAS VEGAS NEVADA 89102-4354
(702) 873-4100
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WHEREFORE, Defendant FTB respectfully requests Plaintiff and his attorneys take notice
their state court action has been removed, without waiver of any procedural or substantive defense,
including, but not limited to, the state court’s lack of personal jurisdiction over FTB, from the Eighth
Judicial District Court of the State of Nevada in and for the County of Clark, Department No. XII,
to the United States District Court for the District of Nevada, Southern Division.

Dated this 17" day of February, 1998.

McDONALD CARANO WILSON McCUNE
BERGIN OVICH & HICKS LLP

By:

T [
Thomazﬁ. C. Wilson, Esq.
Matthetv C. Addison, Esq.

Bryan R. Clark, Esq.

2300 West Sahara Avenue, Suite 1000
Las Vegas, Nevada 89102

Attorneys for Defendant FTB
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CERTIFICATE OF SERVICE

Pursuant to FRCP 5(b), I hereby certify that I am an employee of McDonald Carano Wilson
McCune Bergin Frankovich & Hicks LLP and that on February 17, 1998, I served the within
PETITION FOR REMOVAL, together with the exhibits thereto, on the parties in said case via
facsimile (702) 385-3059 and by mailing a true copy thereof via U.S. first class, postage pre-paid at
Las Vegas, Nevada enclosed in sealed envelopes addressed as follows :

Thomas L. Steffen, Esq.
Mark A. Hutchison, Esq.
Hutchison & Steffen
530 South Fourth Street
Las Vegas, NV 89101

I declare under penalty of perjury that the foregoing is true and correct.

Executed on February 17, 1998, at Las Vegas, Nevada.

— T bl

An employee of McDonald Carano Wilson McCune
Bergin Frankovich & Hicks, LLP
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Thomas L. Steffen (1300)
Mark A. Hutchison (46359)
HUTCHISON & STEFFEN
$30 Sauth Fourth Sieat
Las Vegas, Nevada 85101
(702) 128-2500 » Qffiee
(702) 385-3059 - Faesimile

1.100, inelusive;

Defendants.

Avorneys for Plalmiff
DISTRICT COURT
CLARK COUNTY.NEVADA
GILBERT P, HYATT, ) CassNo. A382907
)  Dept.Ns. X7,
Pluintiff ) Dokkat No.
)
‘ )
) SUMMONS
FRANCHISE TAX BOARD OF THE )
STATE OF CALIFORNIA, md DOBS )
)
)
)
)

NOTICE! YOU HAVE BEEN SUED. THE COURT MAY DECIDE AGAINST YOU
WITHOUT YOUR BEING HEARD UNLESS YOU RESPOND WITHIN 20 DAYS.
READ THE INFORMATION BELOW.,

TO THE DEFENDANT: A eivit Complaint has been filed by the plalmifT against you for the
volief set forth in the Complaint.

FRANCHISE TAX BOARD OF THE STATE OF CALIFORNIA
s

L. Ifyou iniend 1o defend this lawauil. within 20 days after this Swmmons is

‘eeyveee 918 14 Hi81 JvE 240 N3p Ally rog :AQ 1uss

R,
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gerved on you exelusive of the day of serviee, you must do the fallowing:
s, File with the Clatk of this court, whase address is shown below, a farma)

written respanse to the Complaint In secordance with the rules of the Coun.

8, Serve a sopy of vour tesponse upen the attomey whose name and
addresg 18 shown below.

i, Unless you respond, your default will be ontered upon spplication for the
plaintiff and this Court may entee a judgment agalnst you for the relisf demanded in the
Comgplsint, which could result in the taking of money or property or other relief requested in the
Complaint. -

4. Ifyouintend to seek the 2dvise af an attorney in this matier, you should de

so promptly 2 that your respanse may be filed on time.

fasued at the direelion of' LORETTA RBOWMAN,
Mark A. Hutehisen CLERX OF COURT
Hutehison & Bteffen .
§30 South Fuurth Street

By, ERINEYORR  ung o 0F
DEPUTY CLERK ‘ '
County Courthouse
200 Sauth Third Buest
Las Vegas, Nevade 85155

i t .
v 8bed!yest XEHSMInyi5:01 B8/zE/10 ‘eepreEze 918 T4 HLYL OVS D40 N3ID ALIY AOO 1AQ 2use
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CLERK
Atarngys for Plainti{T

DISTRICT COURT
CLARK COUNTY, NEVADA

ILBERT P. HYATT. custyy, ABESETS

Dept. Na, X /
Plainhiff, Duaeleet No,

Q“qo.lhbtl“—‘

]
LandE = 4

Y,

FRANCHISE TAX BOARD OF THE ,
STATE OF CALIFORNIA, asd DOES
1-100, lustugive,

sl
L

Jury Trisl Demngded

Defendants, ' ﬁ:}npt from Rﬁﬁuﬁom“ .
argto Sigatfican
o _ . Publie Po%?ey eud Amount i Exvess

©f 840,000
Plaanf?, Gilber . Hyast, complains spainst defendants, and saeh of therm, as follows:
PARTIES ‘
1. Plaintiff rosides in Clark Couaty, Nevads and hag done sa since Seplember 26, 1991

[S I
wr &H

Bo e S

7. Defendant Branchise Tax Bowrd of the State of Calitomis (hersinafiar “¥TB) is o
governmenisl sgency of the State of Califormia with lis principal office located in Smmo.
Califbmia, aad u distict affice locatsd in Loa Augsles, California. The FTB’s function is ta engure

the cellsction of stats income taxes from California resideats snd Sem imeoene asrned in Califamia
by Ren-vesidente. ' ‘

I

3, Theidentity and crpasities of the defendants designated as Ddes | through 100 are 2o
designaiod by plaini Fhecnuss ofbis lntent by this samplelnt to tnclude a1 nemed defindants every
indivigual or entity wha, in concert with the FIB as an employer, representative, agent of
28 | indepandam eontrastor, sammitted the tortlows asts dsseribed in i complaint. The true names

~ B2
=y @

RYTeMIBAN
B AYEFFEN . \
a7h 6 PPNty GIB0ET
LAB VBB, @8 A0 TOY

‘ v ot -
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and capasities of these Dos dafendants are presetly known only te the FTB, who commitied the
tanticus acts in Nevade with the essisianee of anid Dao defendants who are designatad by fiatitious
nanes only until plaindf is able, th.réu;h discevery, to obtain thair true identities and capacities;
upon astertaining the wue names and capacities of thete Doe defendants, plrinti(T shall prompily

purposes, whenevar this eomplaint refers to “defendants, it shall refer io these Doe defanduis,
whether individusls, corporations or cthae forms of assaeistions or entides, uncil their true names
wre added by amendment sleng with perticulerized facts concerning their condust in the
compission of the tortloss uets alleged hevein. |

4, Plaintiff is informed and belioves, and on that busis alleges, thet dadendants, in asting
or omiting to act As alleged, aeted or omitted 1o aet within the course and scope of aefr
enployment or agency, and in fustherance of thelr employer’s ur principsl’s buslness, whethes the
emplayer of principal ke FTB of seme other govamnmental agency et etnployer or principal whese
jdentity is net yet koown; end that FTB end defendants were otherwige responsible and Hable for
the aets and armissions allsged harelr.

$. This actien is exempt &om the court-annexsd aghitration program, pussuant o Rule 3,
beoauae: (1) this is sn setion for, Inter alla, deslasainry relief; (2) substantial issues §f public policy
we implicated coneetring the sovereignty of the State of Nevada and the integrity of itg terciiorial
boundaries us opposed to govemmental agensies of another ytate who enter Nevada in ax effort to
exteatetritorizlly, arbivasily and Zecaptively enfores their policles, fules and regulations on
residents of Nevads in. general, and plainuff Gilbest P, Hyatt in particular; and (3) the sums of
mensy tad dammges involved hersin far exceed the §60,000,00 jusisdictional limlt of the arbltration
progrm. |

8, Plaintiffhereby requests & jury trial for his Second, Third, Fourth, and Fifth Cauiss af
Astion. '

SUMMARY OF CLAIMS _
7. Dlaintff, by this actiss, sesks: (1) deslasutory relief under NRS 30.010 &t 80, 19
confirm plaindifPe gtatue ss o Nevods vesident effective ag af September 26, 1991 and ecutlnuing

-2-

‘DowerPe DI ML U AWA AR TR 1w apm

! amend this eommplaint to praparly name them by their actus! idantities and eapasites. For pleading

007
Pas

YA NNE-Y 4
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! || o the present end, cotrespondiagly, his nonsresidency duting said peded in Callfurnis; [2) recavery

af compensutory end punitive dsmages sgaingt the FTB and the defondants fot invasion of
plalntifPs right of privacy resultng froem their investigaiion in Nevads of plaintifs residency,
domictle wnd place of tbode tnd causing () an unressonsbls intrusion upon plalatiff’s seclusion,
[b) an unreasonable publicity gives to private fasts, and (c) casting plainff in a talse light; and (3)
resovery of campensmr‘y end punitive damages ageist the FIB and the defendass for thelr
Butragesus condust in regard 1o their investigation in Nevada of plaintifl's rasidency, demicite ead

place of abode. The claims spexified n this paragraph sonstitute five separale causes of action as

2
3
4
3
6
7
B
9 || hereinafier set farh in this complalot.
10
i1

12

EACTUAL RACKGROUND
Elaintiff's Residency in Nevada

8. Dlalotiff moved to (ke State of Nevada, County of Clark, and established foll-tine
13 | residizney here on September 26, 1951 and hae remuined & fall-time, permmanent resident slnee that
va ! time. Prior to his ealoostian to Nevads, plaintiff resided in Southern Califoraia. Plaimif? s o
18 || highty successful inveator. Speeifically, piatntff has been granted pumerous iraportant patents for
16 { 5 wide rangs of Inventisns relating to comaputer technology, Plaintif primarily wotks alone In the
17 | -ereation and development of his inventions and gready velues his privacy beth ia lu pessoaal life
18 1| and business affuirs. Afier certain of his imporian inventions wers granted pateats in 1999,
19 |} plaintifTbegan reewiving a grost deal of upwanited and unsolicited publicity, notesiety and aitention,
20 {| To greater protect his prvasy, to enjuy the social, recrestisnal, and fingnnie) sdveatages Nevads
21 | bagto omz:. and to generally enhazics the quality of his life and epvirowment, plaindd telocated
22w Nm o\ September 26, 1991, This move wok plese after much consideration and almost an
23 sntire yser of planning.

a4 9. The following cveats are {adicative of the faet that on September 26, 1991, plaintifT
28 || eommenced botk his residsney and (ntant to remuln (n Nevada, and a conttnuation of both dows
26 | 10 the presens; (1) the aale of plalptf's Califarnia homs {n Qetsber 1991; (2) his reating ead
27 | esiding 3! an spartment ib Las Vegas commenelng In October 1891 and eontnuing unill April
28 | 1992 when plaintl#? slosed the purchnss of s home in Las Vegas: (3) in Novataber 1991, plaintift

u1 #1 bu
& eVEEF
150 B. SEUATR muv . edw
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segistered to vote in Nevada, obisined 8 Nevada driver’s license, end joined a religious
organization in Los Vegas; (4) plintifis’ extensiva search, sommenciag in December 1591, for 2
new home in Las Vegas, and int the procass utilizing the exvices of varisus real esinte brokers: (5)
during the process of finding & home to purchase, plaintiff made rumerous offers to buy; (6)
plaintifl's purshase of 8 new heme in Las Vegas ot Aptil 3, 1992 {7) plaintifl maintsined and
expended his business interests from Les Veges; and (B) plaintiff has, through the yeass from
Seprember 26, 1951 end down to she present, contunied persons. in high palivval office, in the
profescions, and othet walky of life, as u true Neveds resident of tome ranown would, net
concealing the fact of i Nevads resideacy. In eum, plainiiff has substandal evidencs, bolk
tesntnonial and documentasy, in support of the fast of bis full-tims rendency, demicile uad plaze
of abode in Nevads oommaensing on Baptanber 26, 1991 and euntinuing te the preten?,
The ETR and Defendanse’ Investigation of Plaintiff in Nevads

10. Bemnuse plalnti{f wis & resident of Califarnis for past of 1991, plaintiff fled a Pan-
Year stats ineome tax return with the Stats of Californin for 1981 (the 1991 Retuzn). Sgld retum
reflects plaietifPs payment of state income taxes to Califania for lacome earned during the patiod
of Tanuary 1 through September 26, 1991, 5

11, In er about Juns of 1993 — 21 moaths afer plaintiff meved to Nevada — for reasons
that have nsver been specified, Sm i otherwisa sgparent, the FTB begen an audit af the 1921
Return. 1o ot sbout July of 1993, es past of its audi?, the FTB bagen to inveatigete plalntiff by
tmaking or esusing 10 be msds DumErDUs And SORIDUOUE CORIASHS dirscted at Nevada, Initially, the
FTB sent requests 1 Nevads poverament agencies §o¢ information conceming plaiatiff= & paper
foray that soniinued for the next several yeass.

12. In or shout Juwuery of 1998, FTB suditcrs began plarning a trip 1o Las Vegas, the
purpose of which was 10 euhascs and expand the 30ps oPthels investigation of plaintifE s March

omennounsed eonfentations end questioning about pelvate detalls of plaintffs life. These
nerusive gedviviee wers dicected at pumerous residents of Nevada, including plawti s eurrent and
former peighbers, employses of businesses end storss frequented by plaintiff, and ks, sven his

b

|

fopuer™e oA
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against 2 bona fide resident of Nevada

Ansggment for 1981
16. D April 23, 1596, sfter the FTR had complated its audil and investigation of the 1591
Return, the FTB sent a Netics of Proposed Assessment (f.e., 2 formal noriss that wxes are owved)

to plaintiff in which the FT8 clalmed plalailfl was arssident of Cullfosnia — not Nevada —waril

April 3, 1892, The FTE therefors assessed plaintlff California state inosime tax for the period &f

| September 26 through Desember 31 of 189l ina aubstential amount. Moreover, the FTB alss

pssessed 2 penaity ugainst plaintiff In an amount glmsst equal to the susassed tax giter surmnarlly
esneluding that plaintiff's non-payment ef the essessed 12x, based vpon his assened residency in
Nevada gnd non-rssideney in California, was fraudulent |

17, Plaintiff, who Semonstzahly i3 and was at al] timed pertinent heveto, a bans fide residen:
s¢ Nevada should nist be foteed into & Califernia forum to sesk relief rarm the unjust and tonious
atternpts by the FTB to extart uateweul taxes from this Navade resident, Plalmiff avers that the
wianufastured Jssue of hls residency in Nevada for tha period of September 25 throughs December
31 of 1991 should be detrnined in Nevads, ibe stare of plaintiff's tesidence. The FTB isineffect
attempling to impose an “sxit tax” on plaintif by coersing him tnto adminiserative p:oéudum and
possihie fiture coust getion in Culifsgnia. The F'TB hes arbitrasily, maliciously and wiﬁmt suppont
in iaw oF faor, asaericd that plalntifl rernained o Califoenia resident until he ;m:chaud aod cloged
eserow on & new home in Las Vegas ou Apnil 3, 1962, In & word, de FTR prolanged and
ma;.umn:.ul offoets to Gnd a Wy — any way — lo effastively assess additionsl income ll-‘(ﬁ
agams: plaintléf after he changed his residency fem Califoraia ta Neveda is based upcm
gnvmmmu! greed atsing from the FTB ¢ eventoal awareness of the inanslal success plaintifl
has realiged sinoce leaving Califomin and becorsing & bona fide resident of the State of Nevads.
The sforessid dste of Nevads.residency assepted by the FTB with respestta the 1891 Repoct is
over 5ik months afier plaintiff maved 1o Nevads with the intert o stay snd begn, he theught, 10
enjoy all the privilegss ind sdventages of residzncy in his new state.

18. Oner abwi April 1, 1996, plaintiff received formsl notice that the FIR lad

0'6‘

feReezsn oA N4 MG e AdA MmE

AA000795

011
peS

Ve tm ewm o fm aiae



SENT BYiMcDonalds Carano et, al i 2=17-88 ;11 41AM RENO= 17028738866:810

-[8V18 ON IH/YI1 08 BL ¢6/38/10 .
01/21/88  WED 11:20 FAX A BUS & "Ik ] oz
Wiraars 12:23 FTB-LEGAL + 88478134 NO. 187 B

o

catarnenced an investigution lnto the 1992 tax year and thay its tentative determination was that

Pialmify would Elso ke essessed Califormis state {ncome taxes for the peried of January 1 throu gh
April 3 of 1992,

19, On er about Apdil 10, 1987 ang May 12, 1587 respectively, plainti ffzeceived notiea

from the FTB thas it would ke issuing a fortmal “Notiee of Praposes Assessment® in ragacd 1o the

1892 tax year in which it wiil seek bask taxes fam Plaintiff for income earned during the pering
of January | through Apeil 2, 1992 and in eddiden would seak psnaliisg for pleintiils failure 1o
file 2 state income tax raturn for 19932,

W B d R AR B W B

20. Prior to the FTB sending the formal Notice of Proposed Assesament for the 1992 1ax
yeer, 2 tepreasentative of the FTB siated to one of wlgintifPs fepresantatives thet dieputss ever such
ansessmenits by the FTB always settle st this niage as taxpayers do not went to risk theis personal
financis]l mfemnation belvg muds publle. Plaintiff understood this statement fo e wrong
suggestion by the FTB that he sertle the dispute by payment of some portion of the asseszed taxes
and psnalties. Plainfiffrefused, and contlnues to refuse to do 50, &s he kas pot been & resident of
California since his meve to Nevada an September 26, 1951, and it remains clear to him that the

FTB is engaging in ity highhanded taetics to extont “taxes and penalties® fmrm iz that bis dees not
legally or mosally owe,

St b po e o A e ee
~ I W B W B e ¥

31. Om er sbout August 14, 1987, ity received 8 formel Notice of Propaged
Amssmgnt for 1062. Daeepite the FTR’s sarisr writtan gtatements and findings that plaintiff
becarne  Nevada ratident at lesst a2 of April 3, 1992 and It siatemant in xuch Notits af Proposed
Aw.-.safnem that “We [the FTB) consider you te be g resident of this state {Calffrnin] trough
Apil 2, 1952" such notee proceeded tn assess California stats lneems taxes en plaintiff's income
for the eatire year of 1992, Spacifically, the FTB aegnuend plaintiff atute incosne taxes for 1592
in an amount five tiimes greater thun that for 1951, resessed pleintiff & penalty almost as great a5
the assessed tix for alleged fraud in claiming he was » Nevida resident during 1982, and stated that
interest gcerued through August 14, 1997 (roughly the equivalent of the penaity) was glso awed
e the assessed tax and penalty. In shar, the State of Califomis, through the FTB, sent plalnci(f |
a blll for the entire 1992 tax yesr, which was fourtesn tiemes the smouns of tax it initinlly sssensed |
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for 1951, and in so duing assered that plaint T was "2 Californin rasident for the entire vaar.»
Witheut explanation tha FT3 ignored its earlier finding and wrinen Scknowledgment that phaingify

was 8 INevada resident o} Jeast ag of April 3, 1952. This outrige is & ransparens effort to extory
fubstantial sums ol meney from s Nevads resident,

42, Plaintiffis infocmed and balieves, and therefore allsges, that the FTB intends 10 engage
in u repest of the ‘hends an,? extraterriterisl investigations direeted g plaintlff within the State of

Nevada in an effort ta engjure up 8 celorabls basls for Justifying irs frivolous, exicrtionate Noticed
of Propesed Assssainent for the 1982 ray Yess.

W e <N & W\ 2 9 b

23. Plaintiff is informed and balieves, snd tharagors alieges, hat the FT8 may eantinve to
‘sasest plaintiff Californls state incame taxes for the yeare (993, 1954, 1995, 1996 and beyond
since tha FTB has new disregarded its own conclusion regarding plaintifs residency in Neveda
8s of April 3, 1992, and {8 bans on charging him with stageering tmount of tixes, peuﬂﬁu end
interest {rraspestive of his statug as a bana fide resident of Nevadu. It appeats Som in astions
eonceming plaintiff, that the FTB has embraced & new theory of lubility that in effest deslares
‘once & Californls resident always o California rasident® 25 long as the vietim eontinues ta generate
signfieant ermounts of income. Thus, the FTB has rajsed an invisible equivalent of th itan curtain
the: prohibits such residents fam sver leaving the texing jurisdietion af the FIB.

Ihe FTR!s Motive

4. Plaiatlff s informod and bafeves, and thetefors alleges, that the FTS has no eradible,
admissible evidenes that plaiatifFwas s Callformia resident ay snylme afier September of 1991,
Cespita the FTR's exbauttive extraterritorial invastigations in Nevada. Ths FTE hag bekpowledgad
ia {ts own repurts that pleintiffsold his Californis hewms on Oclaber 1, 1991, (has plasntifT rented
Bn apannient In Las Vepas fom November 1991 und! Apsl 1592 and that plaintiff purchayed &
boms in Las Vegss in April 1592

25, Plaintiff in informed and bal{eves, and tharefore alleges, thet the assesaments by the
FTB agaiast plaintiff for 1991 and 1992 rasult fom the fast that amest twn years afier plaintif
meved fromn California to Nevads en FTB investigatoe read & magugine artiels about platnd (s
28 | wealh and the FTB thereafter sunched its investigatien in the bope of extrazting @ significent
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astiement fom platatitf, Plaintlffis further informed and believes, and thezefore allages, tat the
FTH has assessed & fraud penaity against plalatif¥ for the 1991 wx year and issued & Notice of
Proposed Assessment sasessing plaintiff for the entire 1992 tax year and a fraud penalty for the
same year to intimidate plaintifl and voerce him into paying some significent amount of tay fay
income eamned after Seprembes 26, 1991, despite i3 awerenass that plaintff actuslly became o
Novada resident at that time. Plainti€f alieges that the FTB's eforts o eoeree plaintifﬁinto gharing
his hard-samed woalth despite having no lawtiil basis for doing g6, sonstitutes malice and
oppression. |

Jduriadiction
26. This Cowr? has pereonal jutiedietivn ever the FTE pussuent ts Nevada's "loug-arm®
tatute, NRS 14,085 etaeg,, besause ofthe FTR's tortious extraterritorial contscts and investigetory
sanduct within the State of Nyvads pstensibly es part of its auditing efforis to undesmina plaintiff's
gtatud 45 a Nevada resident, but in reality to arente a colarahle bacls for maintaining that plaintiff
continued his residency in Califormis during ths period Sestember 26, 1591 ta Desember 31, 1981
and beyond. (

27. Plaintiff ls informed nd beliaves, and therefors alleges, thas the FTB bas 2 pattem and
practice of satering inta Nevads o investigate Neveda residants who were formerly residents of
Californie, snd then assessing such rusldents Califbrals state incerne taxes for time periads
subseguenit to the date when such individuals moved to and established residency inNevadt.

YIRST CAUBE OF ACTION
{Ror Delaratory Retiafy

28, Plaiatlff reslleges and inoorporates herein by refetence esch and every nllegation
eontsined in paragraphs | through 27 sbove, ss thongh se; forth herain verbatim,

29, Pursuant to Californis luw, in determining whether on individual was 8 resident of
Califacnis for s certain time perind thiereby making such iadividual's isoome subjest to Californis
sate income tax duriag sush periad, (s {ndividur) roust have been eitfier domiciled tn Califomis
during such petiad for “cther then a temparary of transitory purpase.” Sgg Cal. Rev. & Tax Code
§ 17614, The FIB's ewn regulations and precedsnss requise thil it apply oetain factors in
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1 || determining an individual's demicile and/or whether the individual's presence in Califomia (or
2 e quside of California) was more than tomporary of ttansliory.
3 ()  Romisile
4 Domictle is datermined by the individuals physica! presance in California with
5 intentto stay orif sbaent temparanily from Callforaia an intent to retuep. Sueh intent ig
6 delermined by the st and conduct of the individual such gs: (1) where die individual is
7 teglarered to vote and votes; (2) lecuion of the individual's permensnt home; (3)
8 comparative size of homes maintained by the individual In diffecent states; (4) where tie
] individual files fadesa) \neome tax returnt; (S) comparative time spent by the individual in
10 different states: (&) eancelation of the tndividual's Callfomia homeowner's pIOpErTy fax
1 exemption; (7) obtalning a driver's license from snothes state; (8) registesing e car in
12 enethsr stats;, (9) jolaing religlous, bdsinm and/or seciel organizations In another state;
13 and (10) estsblishrnent of a sucsessiil business in snathey seate by an individual who is self
14 smpleyed. '
1§ () TemparsneacTransiioey Pumogs.
8] .. “The fallowing contacts whitk are similar although not identieal to thoge used ©
17 determine domigile are mportant in deternining whether an individual was in Califotnis
181 (ot 1eft California) for a temporery or tensitery purpase: (1) physical presence of the
18 individual in Californis in compesison 10 the other stat or states; (2) establishrment of a
20 sucsesshal business in anotbes state by an individual who is self employed; (3) extensive |
21 busineas intereat outside of Califesnia and active perticipation in such busiaesx by the
2 individual: (4) banking eetivity in Califomis by the individual {s given some, although not
23 2 great Qeal of, welght; (5) reatal of property in another state by the individual; (6)
24 cancellatian of the individual's California hosneownar's property tax exemption; (7) hiring
] professionals by the individual Jocated in another state; (8) phialning & deiver’s ligense from
pl wnother stake; () regislening 8 ear in snether sests; (103 mininz religions, business and/or
27 a0ciel organizatians in another etate; end (11) where the individual is mgtslmd 1 voie and
28 voled.
L .
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30, The FTB's astashment of taxes 43d & penalty for 1951 is based wpon the FTB's
conciusion in the Arat instance that plaintff did not beeorne 2 rasident of Neveda unil April 3,
1992, the date on which plaintiff tlozed escrow on 8 new home in Las Vegas, In coming te buck

8 conelugion, (he FTB discounted ar refused 1o consider 2 multitude of evidentiary ficts whieh

contradicied the FTR's conclusion, and were tha type of fests the FTE's own reguiations and .

precedents require it to cansider. Such fasts tnclude, but ate not limited to, the following: (1)
plaintLfT soid his Californic home on October 1, 1991; (2) plaimifY rented and resided st an
tpastment in Las Vegus from October |, 1991 untl April of 1952; (¥) plaintiff ragisiered to vore,
obiained a Nevada's drivec's licenss (thareby relinguishing his Califurnia driver’s license), and
joined s Las Veges religious ocganization in Nevember of 1991; (4) plaintiff teemninated his
Califarnis home owner's exemptien effective October 1, 1991; (§) plaint(f began aedvely
searehing For a houss to buy itt Las Vegas, and subealttad suraerous offers on biouses in Las Veges,
commencing in December of 1991; (6) plaintff’s offer 1o purchass s homie in Las Veges wes
seszpled in Mareh of 1992 and ssorow clossd on such purchass on Aprll 3, 1992; and (7) plaintifT's
pew home in Lag Veges was substantially larger than the home in Southern Callfornis, which he
sold in Octebet of 1991.

33, An actual controveesy exists a8 t9 whathsr plalntiff was a filltize residsns of Nevada
— not Califormia — commencing on Septembar 26, 199) theough Decsmber :n, 1991 and
eontinuing therealier through the year 1952 and beyond Plalatift contends that mr alibat
Nevada or California Jaw, or both, he wag & ulk-time, bons fide residsnt of Nevada thsaughout the
referanced periods and down to the pressit, and tist the FTB ignored lts own regulatiens and
p:uc-e:fenu in Anding o the contsary, end that the FIB has me jusisdletica to imgi;an 8 tax
ebligasion on plulatiff during the eontested perieds. Plalntiff alsoe contends that the FTB hed no
suthority t4 eandust an extaterriiarial investigation of plaintiff in Nevada and po authotity o
propound ‘quasi-subpoents” to Nevads residents and businesses, tareby seeking to eoesee the
esoperation of mid Navads residents and businesses through an uniawiul and tesious decaption,

to revas) information abow; plaintief, Plaintifris informed and helieves, and thesefore alleges, that
the FTB wontends in ali respects to the santtary. '
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32. Pleintiff thersfors requests judzment of this Court declaring and sonfirming plaintiff's
gtates as & full-time, bana fids resident of the Stuta of Neveda effective from Septeraber 26, 1991
to the present; and for judgment decluring the PTB's extraterritorial investigatory exsursions into
Nevada, and the submission of "quasi-subposnas” to Nevada resldents without approval from o
Nevada eourt or goveramental agsnay, as alleged above, to be withaut authsrity and vinlative of
Nevada's sovereignty and tercitorial integrity.

LUECOND CALSE OF ACTIGN

omqmunun

(Fop fuvagion of Privary — Unreasoaable Iatrusion Upoa ’fhe Secluglon of Anotber)

o
(>4

33, Plaintff realleges and incorpomtes hecein by referencs each and every allegstion

tontained in paragesphs § through 27, and 29 thsough 31, above, es though set foith herain
versarm. '

- gee B
L & e

34, PlalneiTis Mfermed and believes, and thurefore alleges, thet helghbors, businessas,
government efficials and othess wimin Nevuﬁ with whom plaintiff hes hed end weunld reasansbly
expect in the funurs 1o have saciel er busiass imerotlons, were approached and questioned by the
FTB and defendants wha dlsclased or implied thet plaintiff was under investigation in Califomis,
piud otherwise asted in such & manner 85 o couse doubts 1o atiss conceming plainti s intagrity and
wmoral charester. Morsover, 83 part ef the anditiavestigation in regard ta the 1991 Retum, plalatiff
turned over to the FTB highly personal snd confidentin) informsticn with the understanding thax
it would rernin confidential. The FTR even noted in its own internel documentation it plaintifl
had 8 signifiennt sonoern in regard to the protetian of kis privacy in tuming over such infurmaton.
At the tims this oesurred, plaintiff was still hopeful that the FIB was aciuslly pperating in good
fallh, & proposition that, as ceted throughout this eomplaint, mve_d 0 be ukecly falae:

35. Plaintffis intormed snd believes, 1nd drereors llegss, that the FTB and dsfendants
nevertheless vialated plaintl's right to privacy in regard to sueh infarmation by revedling itte
third perties and otherwita esdusting sn investgasion in Neveda through which the FTB and
 defandante sevesled i thisd parties parannal and confidential infermation, which plaintiff had every
right (o expect wauld not be revealed 1o such parties,
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36. PlaintiiT ig informed and believes, and theralore glleges, that tha FTB and dafendants’
extensive peobing and investigation of plaintift, izcluding their sctions both occurzing within
Neveds and directed to Novada fom California, were performed with the intent 1o arass, 2oy,
vex, emnbarrass and intimidate plaintiff sueh that he would eventually enter inte a sattiement wiilh
the FT8 eoncerning his residency during the disputed time perieds and the 1axes and penallits
allegedly owed. Such sondust by.the FTB and defeacants did in faet harass, anssy, vex and
embarvass Hysts, and syphen his tims and energies Som the pmductivi watk in which he is
sngaged. .

37. PlointifY it {nformed and believes, snd thersfore allegas, taat the FTB and defendanis
through their investigative actions, end Ia particulas the mannet in which they wers earzied out in
Nevada, inteationally intruded inte the eslitude and seslusien which plalotify had ;sp:ciﬂcllly
teught by msving 18 Nevnda. The intrusian by the FTB and defendants way sush that any
reassnable persen, inalud.ins plaintiff, would find highly offensive.

38, As a disest, proximate, and forsseeable raguls of the FTB and defendapu

aforementioned invasion of plainiiff's privesy, plalntiff has suffered sstual angd comqmtm ,

damages in  total ameuat in exsess of $10,000.

39. Plaintiff 1s informed and believes, and therafisre alleges, thnu&dmmhnofphhﬂﬁ's
privicy wag intentional, malicious, and epprossive in that auch invasion was despieahls conduct
by the FTB and defendants eatered iato with a willful and sonsciows disregurd of plointifPs sghts,
and the efficacious intent to evuse hitm izjury. PlaleotfT 1s tharefore entitied to an award:of punitive

dameges aguinst the FTB and defendants in an amount sufBelent to satisfy the purpases for whish
such damagss are awarded,
IHIRD CAUSE OF ACTION
(Fer Lavasion of Privacy — Unreasnnable Pablieity Givan To Private Racts)
40. Pleintiff realleges and Incarporates herein by reference esch and every allegation
eontained in parsgraphs ) theough 27, 29 theeugh 31, and 34 through 37, above, aa theugh sm forth
herein verbatim.

41, As set forth sbove, plainti(F revealed ta the FT'R highly personal and sonfidential
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information et the requsst of the FTB es an astensible part of its audit and lavestigation into
pleinull’s teaiduncy during the disputed tims perjods. Plalntiff had & reasonsble expectation thot
waid Information would be kapt eonfideatial and nat revealsd 1o thitd paties and the FTB ang
defendants knew and undersiond that sald information was 1o be kept sonfidential and not revealed
to third parties.

42. The FTB and delendants, without necessity ar justification, nevertheless disslosed to
third partisg in Nevada certaln of plaintff's personal and eopfidential Information Wbich had been

 eooperatively diselesed to the FTE by plaintiff only for the puq:om of mmmmg the PTB's
legitimate suditing and lnvestigative offopa,

W8 08 ~F O & & W R

s
[ &}

43. Ay adirect, proximats, and fapesceshle result of the FT2's aforementioned invasion
of plaindff's privecy, plaini{ff hag suffered sewmal and consaguential damages in 8 tolel gmount in
exsess nf$10,000, ~

44, Plaindfis informed and believes, and iherafire alleges, that sajd invasion ofplaiatifr's
privecy was inteational, malicious, and oppressive in that sueh invasion constingted despicable
condust by the FTB and defendsints entered inta with s willful and conseious disregisd of tha sights
of plaintiff, Pleintiff is therefore entitled 1o an award of punitiva of exemplary damages in an
esnount suftlcient to satitfy the purpasss for which such damnges are pwarded . .

EOURTH CALEE OF ACTION
(For lavasion of Privacy — Casting Plaintiff in » Fulae Light)
45. PleintfT realloges and incorparatss betein by referonse each and evary allepation

sontained in paragraphs | tirough 27, 29 through 31, 34 through 37, and 41 and 42, above, as i
sst forth herein vesbatim,

S Pt o Pud e peee o
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46. By conducting {nterviews and interrogations of Neveda residents and by igsuing
weuthorized "Demands to Fumish Informanten” 88 pant of their investigation in Nevada of
 plaintifTe residensy, the FTB und defendants invaded plainitif's right 1o privecy by §ieding of
{nsinuating to sald Nevada residents that plaiotiff was under investigatian in Califoris, thereby
faleely portraying plaintifT as hoving engagadin illegsl and immera! eonduet, 1nd decidedly eacting
pluinttff's sharaster in o falss Light.
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&7. The FTB and defeadsnts’ conduct in publicizing its investigation of plalntiff cag
plalrtiFin a false light (n the public eye, theraby adversely cumpromicing the altituds ofthose wha
knew e weuld, in reasonable ikelinood, come W know (il Hyatt beeauss of the nature and seope
ofhis werk, Such publicity of the invastization was offensive and objestisnabie to pleintiT and

was canrded out for other than honerable, lawiul, or mmpnb&a purposer. Said conduet by the FT 8
and the dafendants was calculated te harm, vex, anncy and intimidate plaintiff, and was not only
offensive and embarTassing to plaintiff, but would nave bean aqually ga 1o any reasonabls person

of ordinary senribilities similarty situated, as the conduct could only serve to damegs platasifrs
Teputetion.

gmqosmhw”“

.
o

48, As & dirsst, peexiemats, and foraseeable remult of the FT3 and defendants’
aforementinned invasion of plaintiff's privacy, plaintiff has suffared actusl and eoxisequential
damages in & total amount {n excans af $10,000. ‘

ot e S
W R8 0

49, Plaintiia informad and balioves, and therefore alleges, thet said invasion of leintifrs
privecy wes intantional, mallclous, and oppressive in that such invasion of privacy was: despicable
gonduet by the FTB and defendants, entered into with a willful and esastious du!egnd of the
rights oF platntfl, Plaintiff is therafore ensitted to an awsrd of exemplary or punitive damages in
an amount sulBeient o sutisty the purposes for which such dameges are awarded,

EIETH CAUSE OF ACTION
(For the Topr of Outrage)
$0. Plaintiff reallages and insotporutes hessin by reference esch and every alisgasion

wminnd in paragrephs | through 27, 29 thesugh 31, 34 theough 37, 41 omd 42, apd 46 and €7,
nove. as if gat forth harein verbatim.

ad b A g wa
N8 e wn 3 oo v

51. The slandastine and reprehonsibls mumer in whish the FTB and defendants ou.rrlod aut
their investigation in Nevada of plelutl{f®s Nevads resldeney under the cloak of authecity from the
| Btate of Callfemia, but without permissinn &om the State of Nevads, and the FTB and defendants'
apparent inteat 1o =cnzmua io investipnte and assess plaintiff stagperingly high Callfamia giate
income taxes, iisterest, and panaities for the entirs year of 1992 — and possibly cohtinuing inte
fiture years = daspita the FTB's ewn finding thet plaintiff was 3 Nevade resident o} Teast 8¢ of
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April of 1952, was, and continues to be, extreme, vppressive and outrageous condust, The FTB
has, in every sease, scught i hold plaintiff hastage in Califomis, disdeining and abandoaing all
rensen in its reprehensible, ell-out effort to extost signilcant amows of plalntits incm withis
o Basis in 1aw or faet. Plaintiffis Informed and believes, and therelore allages, that the FTR and
defendants carried out their investgation in Nevada for tha ogtensible purpose of seaking (ruth
conterning his placs of residency, but the trus puspose of which was 1o 6o harass, snnoy,
embarrzss, add incimidere plalnd®, and to cause him such vevers emetlonal distross asd wory o
1 coeren him into paving signifisent sums to the FTB invespective of his demonswably bona fide
residente in Nevada throughout the disputad perisds. As & result of sush extremely outtageous snd
sppresgive cancuet aa the part of the FIB and defendants, plaintlff has indeed suifered f;.:c. grief,
humiliatien, embarrsdsment, shgsr, and & sueng sende of outrage hat any honest and reasonsbly
pensitive person would feel 1§ m}mm 1o equivalent varelenting, eutrageous persanel threats and
ineults by such powerful and detercained adversaries.

$2. As a direct, proximate, end forssessble resukt of the FIB end defendents’
aforementioned exireme, unrelonting, end outragesus sendust, plalatif® has suffered setual and
sonsequantis) dameges in 8 total ameunt {n sreess of §10,000. l

§3. Pluiniifl is informed and b!lmes. gnd thereiure alleges, tat said e.-xn-ms, ysrelenting,
and outragaous condue! ws {ntemtions!, maliclous, and opprsssive in that it m dsapicable
sengducy by the FTB aad defndants, atered iato with  willfll ead conseicus digrsgard of
plaiotifls rights. Plalntlll 1a therefore cmqiad te an award of exsmplery or punttive dasnages in
an amount suifieient to satisfy the p\u'pn;es far whieh sueh desmages sre awacded,

WHEREFORE, plainti{f raspectiully prays for judgment against the FTB sad defendants
gs followe:

FIRST CAUSE DR ACTION

1. For judgmant declaring and coaflzming thet pleinti{fis & bons fide cesidant of the State
of Nevads sffective as of Septamber 26, 1991 1o the prageat;

2. Por judgmient desladng thal ths FTB has e lawfui basis for contlauing to investigate
plaintiff 'n Nevads ceeerning his residency batween September 26, 1591 thsough Desembsc 31,

-18=
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) | 1991 er any other subsequent pariod down to the present, and deslaring that the FTB had e right
2 | or authority te propousid or stherwise istue a "Damand ta Furnish Information® or other quasi
1} subpaenas to Nevade residznrs and businessas seeking information concerning plaintiff;
4 1, For costs of suit
5 4. Forreasamble stiomeys’ fees; and N
6 §, For such other end furthes relief as the Court desms just and praper.
7 || AECOND CAUSE OF ACTION
8 1. For setual and consequentisl dameges in @ totrl ameunt In axsess of £10,000;
g 2. Farpunitive damages in a8 ameunt gufficient 1o satisfy the purposes for whish such
10 || dumapes ars avwarded:
11 3. For sotts of sult;
12 4. For reasonsble aoraeys® fesg, and
13 5. Por sush otker and fursher reliefas the Court dsemns just and proper.
4 | THIRD CAUSEQFACTION = .
18 1. Fer actual sod cossequential damages is & tatal amount in exeass of $10,000;
16 2. For punitive damages in an amouat sufficiens to satisfy the putpases for Whish sueh
17 || demages aro swarded | ]
18 3. Far costs of suit;
19 4. For rensonable attoneys foes; and
20 5. Por such other and further relief us the Court desms just and propar,
21 | FOURTH CAUSE OF ACTION :
23 3, For astuel and sanssquontial damsges in @ total amount in excess of 910,600;
23 2. For punitiva darmeges in an emotnt sufficient to satisty the pusposas ferwhich such
24 § damages are awarded;
25 3. For costs of sult,
26 4. Por reasanable auermoys fees; and
27 5. For such other and Rurther raljef as the Coun desrs just and propaz.
28
Ef‘fﬁ?ﬁ??ﬁ. -17+
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FIETH CAUSE.OF ACTION
{. For setua) and consequential damages in a total amount in excess ={$10,000;

3. For punitlve damages in an amount sufficient to sutisfy the purposes for which sueh
damages sre awarded,

3, For costa of guig;

4. For teassnable attorneys' fees; and

$. Far such oer and further relief as the Court deemn juss and preper.
‘DATED this ,_é_ﬁ of Januery, 1998,

HUTCHISON & STEFFEN

Alameys for Plaintiff

|
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APPEARANCES :

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEVADA

GILBERT P. HYATT,

Plaintiff,
-Vs- NO. CV—S-98—284-HDM(LRL)
UNITED STATES COURTHOUSE
FRANCHISE TAX BOARD OF THE RENO, NEVADA
STATE OF CALIFORNIA, et al., : MAY 1, 1998

Defendants. y O RI G ! NA L <

TRANSCRIPT OF MOTIONS (#5) and (#12)

MOTION TO REMAND AND MOTION TO QUASH
BEFORE THE HONORABLE HOWARD D. MCKIBBEN

UNITED STATES DISTRICT JUDGE

FOR THE PLAINTIFF: THOMAS L. STEFFEN
Attorney at Law
MARK A. HUTCHISON
Attorney at Law

FOR THE DEFENDANT: THOMAS R.C. WILSON

Attorney at Law

JAMES GUIDICI
Attorney at lLaw

Proceedings recorded by mechanical stenography produced by
computer-aided transcript

OFFICIAL COURT REPORTER: KATHRYN M. FRENCH, CSR, RPR
NEVADA LICENSE NO. 392
CALIFORNIA LICENSE NO. 8536
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Reno, Nevada, Friday, May 1, 1998, 2:00 p.m.
===000--~-
THE CLERK: Case number CV—S-98—284-HDM(LRL),
Gilbert P. Hyatt versus Franchise Tax Board of the State of
California, et al.
Thomas L. Steffen and Mark Hutchlson, you're both

present on behalf of plalntlff’

P

MR. STEFFEN: That's correct.

MR. HUTCHISON: VYes.

THE CLERK: And Thomas R.C. Wilson, Matthe% C.
Addison and James Guidici, you're all present on behalf of
defendant?

MR. WILSON: Yes, we are.

THE COURT: Who will be making the argument on
behalf of the parties here; on behalf of the plaintiff?
| MR. HUTCHISON: Your Honor, this is Mark Hutchison.
Tom Steffen will be making the argument for the plaintiff on
the motion for remand, and Mark Hutchison will be making the
argument on the motion to quash. .

THE COURT: All right. On behalf of the defendants?

MR. WILSON: This is Mr. Wilson, judge. 1I'll be
making the argument on behalf of the defendant.

THE COURT: All right. I would like to, at least
initially, confine the argﬁment to the motion for remand.

If I decide that this case should be remanded, I will not

KATHRYN M. FRENCH, CCR (702) 786-5584
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3
consider the other motions. So I'll proceed first with the
motion for remand.

You may proceed.

MR. STEFFEN: Thank you, Your Honor. This is Tom
Steffen speaking on behalf of the plaintiff.

Your Honor, our position is rather simple and
straightforward. .First, referring to U.S. Supreme Court
case of Caterpillar v. Williams, a 1987 case cited in our
brief, the court states, quote: Only state court actions
that origihally could have been filed in Federal Couét may be
removed to Federal Court by the defendant, end quote.

It's our simple and straightforward position that
the Eleventh Amendment would have precluded the filing of thi;
case in Federal Court by Mr. Hyatt, the plaintiff.

Secondly, we would move directly to a case which
Your Honor is very familiar with. And that is, the Austin v.

State Industrial Insurance System case where Your Honor

aetermined that, quote: 1In the absence of consent to a suit
iﬁ which the state or one of its agencies or departments is
named as a defendant, such action is proscribed by the
Eleventh Amendment, end quote.

The FTB, Your Honor, has made no pretense of either
consent or waiver. There has been no hint at all in any of
their papers that that has occurred. And we've cited several

cases where it's clear the State of California has never

KATHRYN M. FRENCH, CCR (702) 786-5584
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consented to waive its Eleventh Amendment immunity.

So as we see it, Your Honor, and I would state,
unfortunately, the Eleventh Amendment stands as an absolute
bar to Federal Court jurisdiction in this case.

Now, the FTB has come up with what I would refer to
as the FTB doctrine, which would indicate that the Eleventh
Amendment problem maybe avoided by two methods.

First, they.suggest that since the plaintiff
could have sued the head of the FTB in her official or
personal capacity, somehow that dissolves the Elevenéh
Amendmént barrier altogether. I am at a loss as to explain
this mystical evaporation of the Eleventh Amendment, but that
is, nevertheless, their argument. They cite absolutely no
case support for it.

Again, in Your Honor's case of Austin v. SIIS, in

that particular case, both the system and its general manager,
Mr. Lewis (phonetic), were sued. And Your Honor noted in your
opinion that Lewis was named as a defendant, but there were
absolutely no allegations concerning his involvement ip that
case.
In this case, we have no idea who the head of
the FTB is, even if we wefe to decide that it would have
been preferable to join him or her. And we have not done so.
In the Austin case, Your Honor did not hold that

since Mr. Lewis could have been sued in his personal capacity,

KATHRYN M. FRENCH, CCR (702) 786-5584

AA000812




—

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

-~

5
thereby obviating the Eleventh Amendment barrier, that barrier
no longer existed. You didn't proceed with the case. Rather,
you remanded it to state court. And that was unanimously
affirmed by the Ninth Circuit. Again, in that case, the Ninth
Circuit noted that if Mr. Lewis had been sued in his personal
capacity, there would not have been an Eleventh Amendment

problem. In a footnote it stated, if he had been sued in his

official capacity only for declaratory or injunctive relief,
there would have been no Eleventh Amendment problem.

Thé difficulty here, Your Honor, is that's‘not our
case. It's a "could have" case that doesn't exist. So

we're then left with -- and by the way, with Your Honor's

permission, I would also like to cite the Southern Pacific

Transportation v. City of lLos Angeles case, a 1990 Ninth

Circuit case where, in that situation, the Ninth Circuit noted
that the plaintiff could have sued officials of CalTrans in
their official capacity, but elected not to do so. And,
therefore, since CalTrans was the defendant, that was an
agency of state government, and the Eleventh Amendment.barred
Federal Court jurisdiction.

So the other theory that the FTB has raised in an
effort to subject the State of California and the FTB to
Federal Court jurisdiction, is Article III, Section 2, clauses
one and two of the United States Constitution. And for the

life of me, Your Honor, I have been totally unable to decipher

KATHRYN M. FRENCH, CCR (702) 786-5584
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6
what they're trying to claim in that, obviously, they're
citing Article III as a basis for circumventing Eleventh
Amendment immunity. I have simply been unable to find any
basis at all for recognizing a kernel of relevance in any of
their arguments, including their third argument, which that
even the FTB -- rather, even Mr. Hyatt admits that a state can
bring an action against a citizen.

Well, we stated that in our brief, and there's no ;
question but that the FTB could sue a citizen. However, that
is not our case, despite the fact that they are -- tﬁat they
are suggesting that somehow their petition for removal in
effectuates a reversal of roles on the part of the parties so
that we now have the case of FTB against Hyatt, rather than
the actual case of Hyatt v. the FTB. |

’ So, Your Honor, I suppose the thrust of this
position as I indicated at the beginning, is we do not see a
means of gaining access to Federal Court jurisdiction in this
case because the Eleventh Amendment clearly precludes it.

THE COURT: Thank you.

Mr. Wilson.

MR. WILSON: Thank you, judge.

I don't disagree with some of what Mr. Steffen
has said, and cutting through a lot of the rhetoric of
briefs on both sides, let me make some observations and then

I would like to suggest what we see as some possible options

KATHRYN M. FRENCH, CCR (702) 786-5584
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for the Court.

By way of observation, let me just say that this
complaint, I think, is rather thin on tort. And while that's
not a principal issue before Your Honor, tort allegations are
stated in Paragraphs 14 -- 12, 13, 14 and 15. And I realize
this is a noticed pleading state, but this is predicate, I
guess, simply to say that this case really is about, I think,
federal issues having to do with a sovereign's power to tax. )

Federal and constitutional issues are replete
through this complaint. They are stated in paragrapﬁs, 5, 7,
11, 17, 22, 23, 26, and 27. I won't bother to go through
and characterize those, they're in the complaint and they're
discussed in the briefs, but, clearly, they address powers and
responsibilities of sovereign states and the admiﬁistration of
that sovereign power.

THE COURT: Even if I were to read the complaint
broadly to encompass what you're suggestihg it does, isn't a
substantial argument made here that poses some substantial
difficulties for you that the Eleventh Amendment wouid.have
precluded the filing of this action in Federal Court?

MR. WILSON: I take your point, and I took
Mr. Steffen's, in reading his briefs and in his comments. But
I think, frankly, the jurisdiction of the relationship between
state sovereigns and their relationship to the federal

sovereign warrants some discussion.

KATHRYN M. FRENCH, CCR (702) 786-5584
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The relief which is asked by the plaintiff, of
course, is for a declaratory judgment that this plaintiff is
no longer domiciled; they're a resident in California and,
therefore, are immuned from its tax.

It also seeks a declaratory. subject that a sovereign
neighbor state cannot investigate here in a different state
without having eithér the approval of sanction of a state
agency or the courts of this state. and that's a direct
challenge, it seems to me, to any state's ability to exercise
its responsibility, especially in a union defined as.ours.

I can see how the Nevada Gaming Board, struggling
under that kind of a restriction on its powers to investigate
interstate with respect to licensing the gaming industry in
this State. We couldn't operate. The State éould not operate
and exercise its regulatory jurisdiction under the relief
sought by the plaintiff.

So, yes, I understand the questions raised by
Mr. Steffen. What's troubling me, is that the case law that's
been developed with respect to the balance and resolution of
conflicts between different sovereign states and states of
the federal sovereign as citizens of one state or another,
frankly, are a tangled fiction. They're distinct without
differences, and they're given to manipulation.

| I guess what we're saying is, and what we will be

saying and in suggesting the options that that we do, is that

KATHRYN M. FRENCH, CCR (702) 786-5584
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9
that warrants consideration by this court because the -- T
understand what the cases say, and I understand the problems
that they pose to our position, but I'm also suggesting that
the jurisprudence of the balance of sovereign powers ought not
to be subject to manipulation.

It's true, and I think it's acknowledged by the
pPlaintiff here that this case could have been brought in
Federal Court by suing the representatives of FTB only, eithe;
to seek damages in tort, or exercising the long-arm statute,
or to obtain declaratory or injunctive relief which is sought
here with respect to limiting California's powers of taxation
and investigation. I think that's a given. There's no
dispute about that.

THE COURT: But that's not the éase --

MR. WILSON: Of course, the plaintiff could define
its own case, and has, but I don't think there's any dispute
over the law that we're only the principals of the FTB named,
énd not the FTB which stands in the place of a sovereign, that
the Eleventh Amendment would not be at bar because of';he
immunity it provides against a suit.

I suggest to you that that's a fiction. TIt's a
convenient one. I understand why the circuit courts and the
Supreme Court have narrowed the application of the Eleventh
Amendment. I mean that's understood. In the days when the

Eleventh Amendment was adopted, as commented upon by I think

KATHRYN M. FRENCH, CCR (702) 786-5584

AA000817



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

10

Justice Rehnquist in Nevada versus Hall, it was a given that
the states were immune, ﬁad immunity with respect to suits by
other states or in the courts of other states.

It was -- the amendment was adopted only in reaction
to a suit apparently filed in Federal Court by the citizens of
another state against a state. And in reaction, it was
passed. But it was given, based upoh the general system of
collective states, each being sovereign in a union such as
ours, that as between the states and the citizens of one state
and another state; that the immunity would be absoluée and
that, here, we find it's not. And in reaction to that of
course, why, the Supreme Court has seen fit to narrow the
application of the Eleventh Amendment because, obviously, it
needs to be narrowed. |

I understand a plaintiff controls its own case and
has defined its own case for a reason. And that is, to keep
out of Federal Court, to prevent its removal to Federal Court

becéuse we know that the FTB is not a done necessary party

either under Nevada versus Hall or Kennedy —-erntuckyAversus
Gfay (phonetic). And that's because simply by naming the
requisite of parties or representatives only of the FTB,
plaintiff would have jurisdiction in Federal Court to obtain
all the relief for which it has sued.

The problem here is that by the contrivance of

naming FTB, which is what the case is as Mr. Steffen says, and

KATHRYN M. FRENCH, CCR (702) 786-5584
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11
not eliminating‘the FTB, which is not the case as Mr.VSteffen
has said, that technicality frustrates the jurisdiction of the
court, as he argues, to entertain this case. The result,
frankly, is a quandary which really requires judicial repair.
And the issues in this case, frankly, transcends what's at
issue of whether Mr. Hyatt owes taxes or doesn't owe taxes, or
whether he has a domicile in Nevada‘from November the 26th,
'91, or he does not. We're really talking about issues that N
are a lot more important.

I would suggest a couple of options. The issues
here are really narrow, I think. And the first is whether the
state of the law on this question is in such disrepair and‘is
SO vulnerable to manipulation, that it really requires the
Court to, frankly, sustain removal aﬁd let it be tested on
appeal.

I suppose an alternative to that would be for the
Court to grant the motion to quash with respect to both the
federal constitutional issues about which we're also talking,
as well as the tort issues, if the Court‘were to conclgde that
the tort issues haven't been sufficiently pled.

A third alternative, of course, would be to
grant the motion to quash with respect to the federal and
constitutional issues as so boldly set forth in the complaint
and in the relief requested, and to remand to the state trial

court only the tort issues.

KATHRYN M. FRENCH, CCR (702) 786-5584
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‘It seems to me, that the Court, frankly, in its
discretion, can almost go either way. I understand the
motivation and what prompts the Court's question of me as to
how one argues around the Eleventh Amendment. I guess what
I'm honestly sayihg to the Court is that in a jurisprudential
sense, the sections narrowing the Eleventh Amendment as
defined by at least the two cases that I've discussed --
Kennedy (sic.) Gray and Nevada Hall -- that we really are
dealing with fictions here. and I guess I'm being blunt in
saying so, but it makes no sense to me at all that tﬁe
jurisprudence in this country is going to resolve conflicts
in state sovereignty as between states, and between citizens
of one state and another state, by applying the fictitious
distinctions that are discussed iﬁ those two cases.

I understand that one can say, well, it's the law,
and, Mr. Steffen will argue that, and Mr. Steffen will argue
we're here in district court, we're not here to settle policy.
We're here to adjudicate these facts as affected by existing
precedent. But I guess what I'm saying is that we're ;eally
dealing with a larger question, and the frustration of these
fictions, if you will. And I don't mean to overstate it,
but I will admit my impatience in reading distinctions such
as the Eleventh Amendment doesn't apply, which, obviously,
as a constitutional provision which has to do with state

sovereignty, it doesn't apply at all, it's immunities don't

KATHRYN M. FRENCH, CCR (702) 786-5584
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apply, if you simply don't name the agency, you simply name
its employees, and if SO, can get the same declaratory and
injunctive relief which you would have sought had you named
the agency. That is a fiction.

And simply, in being honest with the Court, I have
to say, frankly, that it's a fiction. I guess the question is
how long we're going to tolerate it.

It sounds more like a political speech, Your Honor.t
I'm sorry. 1I apologize for that, but I think it's a fair
reading of the case. .

THE COURT: Thank you very much.

A brief response?

MR. STEFFEN: Your Honor, briefly. 1It's not a
fiction. Plaintiff had every fight to sue the FTB, and I
can assure you -- I know they indicated that we had a year to
artfully plead this to avoid federal jurisdiction, for which
that we have the highest respect -- we haven't sought, by
artful‘pleading or otherwise, to avoid Federal Court
jurisdiction. >It was not available to us. ‘

Mr. Wilson said the complaint is replete with
federal Constitutional issues. We see none.

He indicates that Mr. Hyatt is alleging that the
FTB cannot investigate his possible tax liability in Nevada
without approval of government agencies. I think we've

covered that adequately in our surreply, Your Honor. That's
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not the position at all.

If the FTB had in a non-tortious way sought so
investigate the subject, this lawsuit would not exist.

They have not done that. They have flaunted Nevada's
sovereignty. They violated Mr. Hyatt's privacy in ways that
the Court cannot even at this juncture, appreciate. But that
is the casé. There is no contrivance in the naming of the
FTB, and I can't understand with all due respect to

Mr. Wilson, his reference to it's a fiction. There is nothing
about it being a fiction. -

In the CalTrans caée, the Ninth Circuit certainly
didn't indicate that it was a fiction for them to have named
CalTrans rather than the officials of CalTrans.

Your Honor, I thiﬁk the academic discussion is
intéresting and theory is interesting, but I'm not aware of
any way to overcome the Eleventh Amendment barrier. And I‘
respectfully submit to the Court that that's dispositive of
this whole matter.

THE COURT: All right.

MR. STEFFEN: And that the case must be remanded.
And, quite frankly, if the Court agrees, we would also
strongly urge the Court to consider our request for costs.

THE COURT: All right. Thank you.

COURT'S RULING

THE COURT: The Court has carefully considered the

KATHRYN M. FRENCH, CCR (702) 786-5584
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Pleadings in this case together with the argumenté that have
been rendered today. I think the issue turns, quite frankly,
on the Eleventh Amendment argument. That's the reason that I
scheduled the hearing on the motion to remand first. If the
Court determines that a remand is appropriate, then it is
unnecessary to address the remaininé questions, which should
be properly addressed>to the state court.

The Eleventh Amendment provides that the judicial
power of the United States shall not be construed to extend
to any suit in law or equity, commenced or prosecutea against
one of the United States by citizens of another state, or by
citizens or subjects of any foreign state.

Here, I think it's clear that the defendant —-- and
in this case the defendanf is the Franchise Tax Board of the
State of cCalifornia. The plaintiff, of course, is free to
select the defendant as the plaintiff sees fit to proceed
against, but it's clear that the plaintiff has not sued any
individuals in their individual capacity, or any individuals
in the official capacity. And, instead, plaintiff has simply
named. the Franchise Tax Board of the State of Qalifornia,
which they are certainly permitted to do.

The defendant, Franchise Tax Board of the State of
California is a government agency of the State of california.
It has not received authorization to waive california state

immunity under the Eleventh Amendment. There's no suggestion,
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nor do I think can there be, that there has been any
waiver of the Eleventh Amendment immunity. Under these
circumstances, I think this is a relatively straightforward
and clear case. The Supreme Court has held in the Jordan
Case, 415 U.S. 658 at 679; Edelman versus Jordan: "When
we are dealing with the sovereign exemption from judicial
interference in the vital field of financial administratioh,
a clear declaration of the state's intention to submit its
fiscal problems to other courts than those of its own,
creation must be found." .

The Court has always required a clear statutory
pronouncement that the protections of the Eleventh Amendment
are waived. There's no doubt that suit against the state

is barred by the Eleventh Amendment unless the state has

consented to the filing of such a suit. That was the

California State Board of Equalization case -- or Vv.O. Motors,
691 F.2d 871 at 874, a Ninth Circuit decision, 1982, where the
court stated specifically in the context of tax litigation,
the Supreme Court has stated that a state's consent fo sue
against itself in the Federal Courts is réquired.

Hefe, the plaintiff points out, properly so, that
the FTB is a subdivision of the State BOARD of Equalization,

so the V.0. Motors ruling I think, clearly, is applicable.

I think it's clear that there has been no waiver of

sovereign immunity. There is no suggestion, nor do I think
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can there be, that there has been any consent to sue. And
while I recognize the arguments that have been advanced by
the defense here, there's nothing to suggest to the Court
that this is -- that this bPleading or the proceeding here is
a sham or has been addressed, as it has in connection to the
joining of parties, in'such a way as to simply defeat any
effort to have this matter heard in Federal Court.

I do not see it as a particularly artful pleading i;
the sense that the courts have addressed that. The Franchise
Tax Board of the State of California is a legitimate.party to
be joined. A party doesn't have to name individuals for the
sole purpose of enabling another party to either remove the
case or not. And so under the circumstances, it just seems to
this court, notwithstanding the arguments that have been made .
by the defense, that this is a clear Eleventh Amendment
immunity issue; that the Eleventh Amendment in this case bars
this action from being brought in the Federal Court; and there
is no walver nor consent on the part of the defendant to have
this matter proceed by virtue of the waiver of immunity under
the Eleventh Amendment.

For that reason, the motion to remand is granted.
The Court concludes that it does not have jurisdiction
to proceed to hear the issues. Having so concluded, it's
unnecéssary for the Court to determine whether the

controversy is founded on a federal question arising under
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the Constitution laws or treaties of the United States. While
I think that was a relatively close issue, it is unnecessary
to resolve it because the Court finds that the provisions of
the Eleventh Amendment bar this action from being either filed
or removed to this court. |

For that reason, the motion of the plaintiff to
remand is granted. The motion of the plaintiff for costs is
denied. The Court does not rule on the remaining motions.
Those will be reserved for the state court to address.

Miss Clerk, you'll enter the order, based ﬁpon the
findings and conclusions of the Court, that this action be,
and hereby is, remanded to the Eighth Judicial District Court
of the State of Nevada, in and for the County of Clark. I
direct the clerk fo take the necessary steps to remand this
file to that Court for all further proceedings. It is so
ordered. -

Thank you very much, counsel.

MR. STEFFEN: Thank you very much, Your Honor.

MR. WILSON: Thank you, Your Honor.

(Court adjourned.)

I certify that the foregoing is a correct transcript from

the record of proceedings in the above-entitled matter.

I~ .
KATHRYN M. FRENCH, CSR DATE
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COMP

Thomas L. Steffen (1300)

Mark A. Hutchison (4639)

HUTCHISON & STEFFEN

530 South Fourth Street -
Las Vegas, NV 89101

(702) 385-2500

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

GILBERT P. HYATT, ) Case No. A382999
) Dept. No. X
Plaintiff, ) Docket No. R
)
v. )
) FIRST AMENDED COMPLAINT
FRANCHISE TAX BOARD OF THE )
STATE OF CALIFORNIA, and DOES )
1-100, inclusive, ' ) Jury Trial Demanded
) .
Defendants. ) Exempt from Arbitration:
) Declaratory Relief, Significant

Public Policy and Amount in Excess
Of $40,000

Plaintiff, Gilbert P. Hyatt, in this First Amended Complaint, complains against

defendants, and each of them, as follows:
PARTIES

1. Plaintiff resides in Clark County, Nevada and has done so since September 26, 1991.

2. Defendant Franchise Tax Board of the State of California (hereinafter “FTB”) is a
governmental agency of the State of California with its principal office located in Sacramento,
California, and a district office located in Los Angeles, California. The FTB’s function is to
ensure the collection of state income taxes from California residents and from income earned in
California by non-residents.

-3. The identity and capacities of the defendants designated as Does 1 through 100 are

so designated by plaintiff because of his intent by this complaint to include as named
defendants every individual or entity who, in concert with the FTB as an employee,

representative, agent or independent contractor, committed the tortious acts described in this
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complaint. The true names and capacities of these Doe defendants are presently known only to
the FTB, who committed the tortious acts in Nevada with the assistance of said Doe defendants
who are designated by fictitious names only until plaintiff is able, through discovery, to obtain
their true identities and capacities; upon ascertaining the true names and capacities of these Doe
defendants, plaintiff shall promptly amend this complaint to properly name them by their actual
identities and capacities. For pleading purposes, whenever this complaint refers to
“defendants,” it shall refer to these Doe defendants, whether individuals, corporations or other
forms of associations or entities, until their true names are added by amendment along with
particularized facts concerning their conduct in the commission of the tortious acts alleged
herein.

4. Plaintiff is informed and believes, and on that basis alleges, that defendants, in acting
or omitting to act as alleged, acted or omitted to act within the course and scope of their
employment or agency, and in furtherance of their employer’s or principal’s business, whether
the employer or principal be the FTB or some other governmental agency or employer or
principal whose identity is not yet known; and that FTB and defendants were otherwise
responsible and liable for the acts and omissions alleged herein.

5. This action is exempt from the court-annexed arbitration program, pursuant to Rule
3, because: (1) this is an action for, inter alia, declaratory relief; (2) substantial issues of public
policy are implicated concerning the sovereignty of the State of Nevada and the integrity of its
territorial boundaries as opposed to governmental agencies of another state who enter Nevada
in an effort to extraterritorially, arbitrarily and deceptively enforce their policies, rules and
regulations on residents of Nevada in general, and plaintiff Gilbert P. Hyatt in particular; and
(3) the sums of money and damages involved herein far exceed the $40,000.00 jurisdictional
limit of the arbitration program.

6. Plaintiff hereby requests a jury trial for his Second, Third, Fourth, Fifth, Sixth,
Seventgand Eighth Causes of Action.

SUMMARY OF CLAIMS

7. Plaintiff, by this action, seeks: (1) declaratory relief under NRS 30.010 et seq. to

-2-
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confirm plaintiff’s status as a Nevada resident effective as of September 26, 1991 and
continuing to the present and, correspondingly, his non-residency during said period in
California (FIRST CAUSE OF ACTION); (2) recovery of compensatory and punitive damages
against the FTB and the defendants for invasion of plaintiff’s right of privacy resulting from
their investigation in Nevada of plaintiff's residency, domicile and place of abode and causing
(a) an unreasonable intrusion upon plaintiff’s seclusion (SECOND CAUSE OF ACTION); (b)
an unreasonable publicity given to private facts (THIRD CAUSE OF ACTION); (c) casting
plaintiff in a false light FOURTH CAUSE OF ACTION); (3) recovery of compensatory and
punitive damages against the FTB and the defendants for their outrageous conduct in regard to
their investigation in Nevada of plaintiff’s residency, domicile and place of abode (FIFTH
CAUSE OF ACTION); (4) recovery of compensatory and punitive damages against the FTB
and defendants for an abuse of process (SIXTH CAUSE OF ACTION); (5) recovery of

compensatory and punitive damages against the FTB and defendants for fraud (SEVENTH

CAUSE OF ACTION); and (6) for compensatory damages against the FTB and defendants for
negligent misrepresentation (EIGHTH CAUSE OF ACTION). The claims specified in this

paragraph constitute EIGHT separate causes of action as hereinafter set forth in this complaint.

FACTUAL BACKGROUND_
Plaintiff’s Residency in Nevada h
8. Plaintiff moved to the State of Nevada, County of Clark, and established full-time

residency here on September 26, 1991 and has remained a full-time, permanent resident since
that time. Prior to his relocation to Nevada, plaintiff resided in Southern California. Plaintiffis
a highly successful inventor. Specifically, plaintiff has been granted numerous important
patents for a wide range of inventions relating to computer technology. Plaintiff primarily
works alone in the creation and development of his inventions and greatly values his privacy
both in his personal life and business affairs. After certain of his important inventions were
granted patents in 1990, plaintiff began receiving a great deal of unwanted and unsolicited
publicity, notoriety and attention. To greater protect his privacy, to enjoy the social,

recreational, and financial advantages Nevada has to offer, and to generally enhance the quality
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of his life and environrr{ent, plaintiff reloc;ated to Nevada on September 26, 1991. This move
took place after much consideration and almost an entire year of planning.

9. The following events are indicative of the fact that on September 26, 1991, plaintiff
commenced both his residency and intent to remain in Nevada, and a continuation of both down
to the present: (1) the sale of plaintiff’s California home in October 1991; (2) his renting and
residing at an apartment in Las Vegas commencing in October 1991 and continuing until April
1992 when plaintiff closed the purchase of a home in Las Vegas; (3) in Novembér 1991, '
plaintiff registered to vote in Nevada, obtained a Nevada driver’s license, and joined a religious
organization in Las Vegas; (4) plaintiffs’ extensive search, commencing in early October 1991,
for a new home in Las Vegas, and in the process utilizing the services of various real estate
brokers; (5) during the process of finding a home to purchase, plaintiff made numerous offers to
buy; (6) plaintiff’s purchase of a new home in Las Vegas on April 3, 1992; (7) plaintiff
maintained and expanded his business interests from Las Vegas; and (8) plaintiff has, through
the years from September 26, 1991 and down to the present, contacted persons in high political
office, in the professions, and other walks of life, as a true Nevada resident of some renown
would, not concealing the fact of his Nevada residency. In sum, plaintiff has substantial
evidence, both testimonial and documentary, in support of the fact of his full-time residency,

domicile and place of abode in Nevada commencing on September 26, 1991 and continuing to
the present.

The FTB and Defendants’ Investigation of Plaintiff in Nevad

10. Because plaintiff was a resident of California for part of 1991, plaintiff filed a Part-
Year state income tax return with the State of California for 1991 (the “1991 Return™). Said
return reflects plaintiff’s payment of state income taxes to California for income earned during
the period of January 1 through September 26, 1991.

11. In or about June of 1993 — 21 months after plaintiff moved to Nevada — for
reasbng;ghat have never been specified, but are otherwise apparent, the FTB began an audit of
the 1991 Return. In or about July of 1993, as part of its audit, the FTB began to investigate

plaintiff by making or causing to be made numerous and continuous contacts directed at
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Nevada. Initially, the FTB sent requests to Nevada government agencies for information
concerning plaintiff — a paper foray that continued for the next several years.

12. In or about January of 1995, FTB auditors began planning a trip to Las Vegas, the
purpose of which was to enhance and expand the scope of their investigation of plaintiff, In
March of 1995, the FTB and defendants commenced a “hands on” investigation of plaintiff that
included unannounced confrontations and questioning about private details of plaintiff’s life.
These intrusive activities were directed at numerous residents of Nevada, including plaintiff’s
current and former neighbors, employees of businesses and stores frequented by plaintiff, and
alas, even his trash collector!

13. Both prior and subsequent to the intrusive, “hands on” investigations described in
paragraph 12, above, the FTB propounded to numerous Nevada business and professional
entities and individual residents of Nevada “quasi-subpoenas” entitled “Demand to Furnish
Information” which cited the FTB’s authority under California law to issue subpoenas and
demanded that the recipients thereof produce the requested information concerning plaintiff,
Plaintiff is informed and believes, and therefore alleges, that the FTB never sought permission
from a Nevada court or any Nevada government agency to send such “quasi-subpoenas” into
Nevada where, induced by the authoritative appearance of the inquisitions, many Nevada
residents and business entities did respond with answers and information concerning plaintiff.

14. Subsequent to the documentary and “hands on” forays into Nevada by the FTB and
defendants, the FTB also sent correspondence, rather than “quasi-subpoenas,” to Nevada
Govemor Bob Miller, Nevada Senator Richard Bryan é.nd other government officials and
agencies seeking information regarding plaintiff and his residency in Nevada. Plaintiffis
further informed and believes, and therefore alleges, that the FTB intentionally sent
unauthorized “quasi-subpoenas” (i.e., “Demand to Furnish Information™) to private individuals
and businesses in a successful attempt to coerce their cooperation through deception and the
pretense of an authoritative demand, while on the other hand, sending respectful letter requests
for information to Nevada governmental agencies and officials who undoubtedly would have

recoiled at the attempt by the FTB to exercise extraterritorial authority in Nevada through the
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outrageous means of the bogus subpoenas.

15. Plaintiff neither authorized the FTB’s aforementioned documentary and pretentious
forays into Nevada, nor was plaintiff ever aware that such information was being sought in such
a manner until well after the “quasi-subpoenas” had been issued and the responses received.
Similarly, plaintiff had no knowledge of the FTB and defendants’ excursions to Las Vegas to
investigate plaintiff or the FTB’s correspondence with Nevada government agencies and
officials until well after such contacts had taken place. Upon information and belief, plaintiff
alleges that all of the above-described activities were calculated to enable the FTB to develop a
colorable basis for assessing a huge tax against plaintiff despite the obvious fact that the FTB
was proceeding against a bona fide resident of Nevada.

Assessment for 1991

16. On April 23, 1996, after the FTB had completed its audit and investigation of the
1991 Return, the FTB sent a Notice of Proposed Assessment (i.e., a formal notice that taxes are
owed) to plaintiff in which the FTB claimed plaintiff was a resident of California — not
Nevada — until April 3, 1992. The FTB therefore assessed plaintiff California state income tax _
for the period of September 26 through December 31 of 1991 in a substantial amount.

Moreover, the FTB also assessed a penalty against plaintiff in an amount almost equal to the

.assessed tax after summarily concluding that plaintiff’s non-payment of the assessed tax, based

upon his asserted residency in Nevada and non-residency in California, was fraudulent.

17. Plaintiff, who demonstrably is and was at all times pertinent hereto, a bona fide
resident of Nevada should not be forced into a California forum to seek relief from the unjust
and tortious attempts by the FTB to extort unlawful taxes from this Nevada resident. Plaintiff
avers that the manufactured issue of his residency in Nevada for the period of September 26
through December 31 of 1991 should be determined in Nevada, the state of plaintiff’s
residence. The FTB is in effect attempting to impose an “exit tax” on plaintiff by coercing him
into administrative procedures and possible future court action in California. The FTB has
arbitrarily, maliciously and without support in law or fact, asserted that blaintiff remained a

California resident until he purchased and closed escrow on a new home in Las Vegas on April
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3,1992. In a word, the FTB’s prolonged and monumental efforts to find a way — any way —
to effectively assess additional income taxes against plaintiff after he changed his residency
from California to Nevada is based on governmental greed arising from the FTB’s eventual
awareness of the financial success plaintiff has realized since leaving California and becoming
a bona fide resident of the State of Nevada. The aforesaid date of Nevada residency accepted
by the FTB with respect to the 1991 Report is over six months after plaintiff moved to Nevada
with the intent to stay and began, he thought, to enjoy all the privileges and advantages of
residency in his new state.

The FTB’s Continuing P it of Plaintiff in Nevad

18. On or about April 1, 1996, plaintiff received formal notice fhat the FTB had
commenced an investigation into the 1992 tax year and that its tentative determination was that
plaintiff would also be assessed California state income taxes for the period of January 1
through April 3 of 1992.

19. On or about April 10, 1997 and May 12, 1997 respectively, plaintiff received
notices from the FTB that it would be issuing a formal “Notice of Proposed Assessment” in
regard to the 1992 tax year in which it will seek back taxes from plaintiff for income earned
durir:g the period of January 1 through April 2, 1992 and in addition would seek penalties for
plaintiff’s failure to file a state income tax return for 1992.

20. Prior to the FTB sending the formal Notice of Proposed Assessment for the 1992
tax year, a representative of the FTB stated to one of plaintiff’s representatives that disputes
over such assessments by the FTB always settle at this stage as taxpayers do not want to risk
their personal financial information being made public. Plaintiff understood this statement to
be a strong suggestion by the FTB that he settle the dispute by payment of some portion of the
assessed taxes and penalties. Plaintiff refused, and continues to refuse to do S0, as he has not
been a resident of California since his move to Nevada on September 26, 1991, and it remains
clear to him that the FTB is engaging in its highhanded tactics to extort “taxes and penalties”
from him that he does not legally or morally owe.

21. On or about August 14, 1997, plaintiff received a formal Notice of Proposed
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Assessment for 1992. Despite the FTB’s earlier written statements and findings that plaintiff
became a Nevada resident at least as of April 3, 1992 and its statement in such Notice of
Proposed Assessment that “We [the F TB] consider you to be a resident of this state [California]
through April 2, 1992, such notice proceeded to assess California state income taxes on
plaintiff’s income for the entire year of 1992. Specifically, the FTB assessed plaintiff state
income taxes for 1992 in an amount five times greater than that for 1991, assessed plaintiff a
penalty almost as great as the assessed tax for alleged fraud in claiming he was a Nevada
resident during 1992, and stated that interest accrued through August 14, 1997 (roughly the
equivalent of the penalty) was also owed on the assessed tax and penalty. In short, the State of
California, through the FTB, sent plaintiff a bill for the entire 1992 tax year, which was
fourteen times the amount of tax it initially assessed for 1991, and in so doing asserted that
plaintiff was “a California resident for the entire year.” Without explanation the FTB ignored
its earlier finding and written acknowledgment that plaintiff was a Nevada resident at least as of
April 3, 1992. This outrage is a transparent effort to extort substantial sums of money from a
Nevada resident.

22. Plaintiff is informed and believes, and therefore alleges, that the FTB intends to
engage in a repeat of the “hands on,” extraterritorial investi gations directed at plaintiff within
the State of Nevada in an effort to conjure up a colorable basis for Justifying its frivolous,
extortionate Noticed of Proposed Assessment for the 1992 tax year.

23. Plaintiff is informed and believes, and therefore alleges, that the FTB may continue
to assess plaintiff Ca.lifomia state income taxes for the years 1993, 1994, 1995, 1996 and
beyond since the FTB has now disregarded its own conclusion regarding plaintiff’s residency in
Nevada as of April 3, 1992, and is bent on charging him with a staggering amount of taxes,
penalties and interest irrespective of his status as a bona fide resident of Nevada. It appears
from its actions concémjng plaintiff, that the FTB has embraced a new theory of liability that in
effect declares “once a California resident always a California resident” as long as the victim
continues to generate significant amounts of income. Thus, the FTB has raised an mwsxble

equivalent of the iron curtain that prohibits such residents from ever leaving the taxmg
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jurisdiction of the FTB,
The FTB’s Moti

24. Plaintiff is informed and believes, and therefore alleges, that the FTB has no
credible, admissible evidence that plaintiff was a California resident at anytime after September
of 1991, despite the FTB’s exhaustive extraterritorial investigations in Nevada. The FTB has
acknowledged in its own reports that plaintiff sold his California home on October 1, 1991, that
plaintiff rented an apartment in Las Vegas from November 1991 until April 1992 and that
plaintiff purchased a home in Las Vegas in April 1992,

25. Plaintiff is informed and believes, and therefore alleges, that the assessments by the
FTB against plaintiff for 1991 and 1992 result from the fact that almost two years after plaintiff
moved from California to Nevada an FTB investigator read a magazine article about plaintiff’s
wealth and the FTB thereafter launched its investigation in the hope of extracting a significant
settlement from plaintiff. Plaintiff is further informed and believes, and therefore alleges, that
the FTB has assessed a fraud penalty against plaintiff for the 1991 tax year and issued a Notice
of Proposed Assessment assessing plaintiff for the entire 1992 tax year and a fraud penalty for
the same year to intimidate plaintiff and coerce him into paying some significant amount of tax
for income earned after September 26, 1991, despite its awareness that plaintiff actually became
a Nevada resident at that time. Plaintiff alleges that the FTB’s efforts to coerce plaintiff into
sharing his hard-earned wealth despite having no lawful basis for doing so, constitutes malice
and oppression.

26. This Court has personal jurisdiction over the FTB pursuant to Nevada’s “long-arm”
statute, NRS 14.065 et seq., because of the FTB’s tortious extraterritorial contacts and
investigatory conduct within the State of Nevada ostensibly as part of its auditing efforts to
undermine plaintiff’s status as a Nevada resident, but in reality to create a colorable basis for
maintaining that plaintiff continued his residency in California during the period September 26,
1991 to December 31, 1991 and beyond.

27. Plaintiff is informed and believes, and therefore alleges, that the FTB has a pattern

-9-

AA000836




HUTCHISON
& STEFFEN

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

‘Q S. FOURTH STREET

AS VEGAS, NV 89101
(702) 383-2800
FAX (702) 383-3039

and practice of entering into Nevada to investigate Nevada residents who were formerly
residents of California, and then assessing such residents California state income taxes for time
periods subsequent to the date when such individuals moved to and established residency in
Nevada.
EIRST CAUSE OF ACTION
(For Declaratory Relief)

28. Plaintiff realleges and incorporates herein by reference each and every allegation
contained in paragraphs 1 through 27 above, as though set forth herein verbatim.

29. Pursuant to California law, in determining whether an individual was a resident of
California for a certain time period thereby making such individual’s income subject to
California state income tax during such period, the individual must have been domiciled in
California during such period for “other than a temporary or transitory purpose.” See Cal. Rev.
& Tax Code § 17014. The FTB’s own regulations and precedents require that it apply certain
factors in determining an individual’s domicile and/or whether the individual’s presence in
California (or outside of California) was more than temporary or transitory. |

(@  Domicile.

Domicile is determined by the individual’s physical presence in California with
intent to stay or if absent temporarily from California an intent to return. Such intent
is determined by the acts and conduct of the individual such as: (1) where the individual
is registered to vote and votes; (2) location of the individual’s permanent home; (3)
comparative size of homes maintained by the individual in different states; (4) where
the individual files federal income tax returns; (5) comparative time spent by the
individual in different states; (6) cancellation of the individual’s California
homeowner’s property tax exemption; (7) obtaining a driver’s license from another
state; (8) registering a car in another state; (9) joining religious, business and/or social

_organizations in another state; and (10) establishment of a successful business in another

state by an individual who is self employed.
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(b)  Temporary or Transitory Purpose.

The following contacts which are similar although not identical to those used to
determine domicile are important in determining whether an individual was in
California (or left California) for a temporary or transitory purpose: (1) physical
presence of the individual in California in comparison to the other state or states; (2)
establishment of a successful business in another state by an individual who is self
employed; (3) extensive business interest outside of California and active participation
in such business by the individual; (4) banking activity in California by the individual is
given some, although not a great deal of, weight; (5) rental of property in another state
by the individual; (6) cancellation of the individual’s California homeowner’s property
tax exemption; (7) hiring professionals by the individual located in another state; (8)
obtaining a driver’s license from another state; (9) registering a car in another state; (10)
joining religious, business and/or social organizations in another state; and (11) where
the individual is registered to vote and votes. |
30. The FTB’s assessment of taxes and a penalty for 1991 is based on the FTB’s

conclusion in the first instance that plaintiff did not become a resident of Nevada until April 3,
1992, the date on which plaintiff closed escrow on a new home in Las Vegas. In coming to
such a conclusion, the FTB discounted or refused to consider a multitude of evidentiary facts
which contradicted the FTB’s conclusion, and were the type of facts the FTB’s own regulations
and precedents require it to consider. Such facts include, but are not limited to, the following:
(1) plaintiff sold his California home on October 1, 1991; (2) plaintiff rented an apartment in
Las Vegas on or about October 7, 1991 and, after a brief period of necessary travel to the east
coast, took possession of said apartment on or about October 22, 1991 and maintained his
residence there until April of 1992; (3) plaintiff registered to vote, obtained a Nevada driver’s
license (relinquishing his California driver’s license to the Nevada Department of Motor
Vehicles), and joined a Las Vegas religious organization in November of 1991; (4) plaintiff
terminated his California home owner’s exemption effective Octobér 1, 1991; (5) plaintiff

began actively searching for a house to ‘buy in Las Vegas, commencing in early October 1991,
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1 || and submitted numerous offers on houses in Las Vegas beginning in December 1991; (6) one
of plaintiff’s offers to purchase a home in Las Vegas was accepted in March of 1992 and
escrow on the transaction closed on April 3, 1992; and (7) plaintiff’s new home in Las Vegas
was substantially larger than the home in Southern California, which he sold in October of

1991.

2

3

4

5

6 31. An actual controversy exists as to whether plaintiff was a full-time resident of

7 || Nevada — not California — commencing on September 26, 1991 through December 31, 1991
8 || and continuing thereafter through the year 1992 and beyond. Plaintiff contends that under

9 || either Nevada or California law, or both, he was a full-time, bona fide resident of Nevada

10 || throughout the referenced periods and down to the present, and that the FTB ignored its own
11 }f regulations and precedents in finding to the contrary, and that the FTB has no jurisdiction to
12 || impose a tax obligation on plaintiff during the contested periods. Plaintiff also contends that
13 || the FTB had no authority to conduct an extraterritorial investigation of plaintiff in Nevada and
14 {| no authority to propound “quasi-subpoenas™ to Nevada residents and businesses, thereby

15 || seeking to coerce the cooperation of said Nevada residents and businesses through an unlawful
16 || and tortious deception, to reveal information about plaintiff. Plaintiff is informed and belie\_/es,
17 I and therefore alleges, that the FTB contends in all respects to the contrary.

18 32. Plaintiff therefore requests judénent of this Court declaring and confirming

19 || plaintiff’s status as a full-time, bona fide resident of the State of Nevada effective from

20 {f September 26, 1991 to the present; and for judgment declaring the FTB’s extraterritorial

21 | investigatory excursions into Nevada, and the submission of “quasi-subpoenas” to Nevada

22 || residents without approval from a Nevada court or governmental agency, as alleged above, to
23 || be without authority and violative of Nevada’s sovereignty and territorial integrity.

24 SECOND CAUSE OF ACTION

25 (For Invasion of Privacy — Unreasonable Intrusion Upon The Seclusion of Another)
26 _33. Plaintiff realleges and incorporates herein by reference each and every allegation
27 || contained in paragraphs 1 through 27, and 29 through 31, above, as though set forth herein

28 || verbatim.
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34. Plaintiff is informed and believes, and therefore alleges, that neighbors, businesses,
government officials and others within Nevada with whom plaintiff has had and would
reasonably expect in the future to have social or business interactions, were approached and
questioned by the FTB and defendants who disclosed or implied that plaintiff was under
investigation in California, and otherwise acted in such a manner as to cause doubts to arise
concerning plaintiff’s integrity and moral character. Moreover, as part of the
audit/investigation in regard to the 1991 Return, plaintiff turned over to the FTB highly
personal and confidential information with the understanding that it would remain confidential.
The FTB even noted in its own internal documentation that plaintiff had a significant concern
in regard to the protection of his privacy in turning over such information. At the time this
occurred, plaintiff was stili hopeful that the FTB was actually operating in good faith, a
proposition that, as noted throughout this complaint, proved to be utterly false.

35. Plaintiff is informed and believes, and therefore alleges, that the FTB and
defendants nevertheless violated plaintiff’s right to privacy in regard to such information by
revealing it to third parties and otherwise conducting an investigation in Nevada through which
the FTB and defendants revealed to third parties personal and confidential information, which
plaintiff had every right to expect would not be revealed to such parties.

36. Plaintiff is informed and believes, and therefore alleges, that the FTB and
defendants’ extensive probing and investi gation of pla;ntiff, including their actions both
occurring within Nevada and directed to Nevada from California, were performed with the
intent to harass, annoy, vex, embarrass and intimidate plaintiff such that he would eventually
enter into a settlement with the FTB concerning his residency during the disputed time periods
and the taxes and penalties allegedly owed. Such conduct by the FTB and defendants did in
fact harass, annoy, vex and embarrass Hyatt, and syphon his time and energies from the
productive work in which he is engaged. _

_37. Plaintiff is informed and believes, and therefore alleges, that the FTB and
defendants through their investigative actions, and in particular the manner in which they were

carried out in Nevada, intentionally intruded into the solitude and seclusion which plaintiff had
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specifically sought by moving to Nevada. The intrusion by the FTB and defendants was such
that any reasonable person, including plaintiff, would find highly offensive.

38. As adirect, proximate, and foreseeable result of the FTB and defendants’
aforementioned invasion of plaintiff’s privacy, plaintiff has suffered actual and consequential
damages in a total amount in excess of $10,000.

39. Plaintiff is informed and believes, and therefore alleges, that said invasion of
plaintiff’s privacy was intenti»onal, malicious, and oppressive in that such invasion was
despicable conduct by the FTB and defendants entered into with a willful and conscious
disregard of plaintiff’s rights, and the efficacious intent to cause him injury. Plaintiffis
therefore entitled to an award of punitive damages against the FTB and defendants in an
amount sufficient to satisfy the purposes for which such damages are awarded.

THIRD CAUSE OF ACTION
(For Invasion of Privacy — Unreasonable Publicity Given To Private Facts)

40. Plaintiff realleges and incorporates herein by reference each and every allegation
contained in paragraphs 1 through 27, 29 through 31, and 34 through 37, above, as though set
forth herein verbatim.

41. As set forth above, plaintiff revealed to the FTB highly personal and confidential
information at the request of the FTB as an ostensible part of its audit and investigation into
plaintiff’s residency during the disputed time periods. Plaintiff had a reasonable expectation
that said information would be kept confidential and not revealed to third parties and the FTB
and defendants knew and understood that said information was to be kept confidential and not
revealed to third parties.

42. The FTB and defendants, without necessity or justification, nevertheless disclosed
to third parties in Nevada certain of plaintiff’s personal and confidential information which had
been cooperatively disclosed to the FTB by plaintiff only for the purpoées of facilitating the
F TB’s’Ll:cgitimate auditing and investigative efforts.

43. As a direct, proximate, and foreseeable result of the FTB’s aforementioned invasion

of plaintiff’s privacy, plaintiff has suffered actual and consequential damages in a total amount
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1 || in excess of $10,000.
2 44. Plaintiff is informed and believes, and therefore alleges, that said invasion of
3 || plaintiff’s privacy was intentional, malicious, and oppressive in that such invasion constituted
4 || despicable conduct by the FTB and defendants entered into with a willful and conscious
5 |f disregard of the rights of plaintiff. Plaintiffis therefore entitled to an award of punitive or
6 || exemplary damages in an amount sufficient to satisfy the purposes for which such damages are
7 || awarded. |
8 FOURTH CAUSE OF ACTION
9 (For Invasion of Privacy — Casting Plaintiff in a False Light)
10 45. Plaintiff realleges and incorporates herein by reference each and every allegation
11 || contained in paragraphs 1 through 27, 29 through 31, 34 through 37, and 41 and 42, above, as if
12 || set forth herein verbatim.
13 46. By conducting interviews and interro gations of Nevada residents and by issuing
14 || unauthorized “Demands to Furnish Information” as part of their investigation in Nevada of
15 || plaintiff’s residency, the FTB and defendants invaded plaintiff’s right to privacy by stating or
16 || insinuating to said Nevada residents that plaintiff was under investigation in California, thereby
17 ) falsely portraying plaintiff as having engaged in illegal and immoral conduct, and decidedly
18 || casting plaintiff’s character in a false light. |
19 47. The FTB and defendants’ conduct in publicizing its investigation of plaintiff cast
20 jf plaintiff in a false light in the public eye, thereby adversely compromising the attitude of those
21 | who know or would, in reasonable likelihood, come to know Gil Hyatt because of the nature
22 | and scope of his work. Such publicity of the investigation was offensive and objectionable to
23 || plaintiff and was carried out for other than honorable, lawful, or reasonable purposes. Said
24 || conduct by the FTB and the defendants was calculated to harm, vex, annoy and intimidate
25 || plaintiff, and was not only offensive and embérrassing to plaintiff, but would have been equally
26 || soto any reasonable person of ordinary sensibilities similarly situated, as the conduct could
27 || only serve to damage plaintiff’s reputation.
28 48. As a direct, proximate, and foreseeable result of the FTB and defendants’
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aforementioned invasion of plaintiff’s privacy, plaintiff has suffered actual and consequential
damages in a total amount in excess of $10,000.

49. Plaintiff is informed and believes, and therefore alleges, that said invasion of
plaintiff’s privacy was intentional, malicious, and oppressive in that such invasion of privacy
was despicable conduct by the FTB and defendants, entered into with a willful and conscious
disregard of the rights of plaintiff. Plaintiff is therefore entitled to an award of exemplary or
punitive damages in an amount sufficient to satisfy the purposes for which such damages are
awarded.

FIFTH CAUSE OF ACTION
(For the Tort of Outrage)

50. Plaintiff realleges and incorporates herein by reference each and every allegation
contained in paragraphs 1 through 27, 29 through 31, 34 through 37, 41 and 42, and 46 and 47,
above, as if set forth herein verbatim.

51. The clandestine and reprehensible manner in which the FTB and defendants carried
out their investigation in Nevada of plaintiff’s Nevada residency under the cloak of authority
from the State of California, but without permission from the State of Nevada, and the FTB and
defendants’ apparent intent to continue to investigate and assess plaintiff staggeringly high
California state income taxes, interest, and penalties for the entire year of 1992 — and possibly
continuing into future years — despite the FTB’s own finding that plaintiff was a Nevada
resident at least as of April of 1992, was, and continues to be, extreme, oppressive and
outrageous conduct. The FTB has, in every sense, sought to hold plaintiff hostage in
California, disdaining and abandoning all reason in its reprehensible, all-out effort to extort
significant amounts of plaintiff’s income without a basis in law or fact. Plaintiff is informed
and believes, and therefore alleges, that the FTB and defendants carried out their investigation
in Nevada for the ostensible purpose of seeking truth concerning his place of residency, but the
true purpose of which was to so harass, annoy, embarrass, and intimidate plaintiff, and to cause
him such severe emotional distress and worry as to coerce him into paying significant sums to

the FTB irrespective of his demonstrably bona fide residence in Nevada throughout the
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disputed periods. As a result of such extremely outrageous and oppressive conduct on the part
of the FTB and defendants, plaintiff has indeed suffered fear, grief, humiliation,
embarrassment, anger, and a strong sense of outrage that any honest and reasonably sensitive
person would feel if subjected to equivalent unrelenting, outrageous personél threats and insults
by such powerful and determined adversaries.

52. As adirect, proximate, and foreseeable result of the FTB and defendants’
aforementioned extreme, unrelenting, and outrageous conduct, plaintiff has suffered actual and
consequential damages in a total amount in excess of $10,000.

53. Plaintiff is informed and believes, and therefore alleges, that said extreme,
unrelenting, and outrageous conduct was intentional, malicious, and oppressive in that it was
despicable conduct by the FTB and defendants, entered into with a willful and conscious
disrégard of plaintiff’s rights. Plaintiff is therefore entitled to an award of exemplary or
punitive damages in an amount sufficient to satisfy the purposes for which such damages are
awarded.

SIXTH CAUSE OF ACTION
(For Abuse of Process)

54. Plaintiff realleges and incorporates herein by reference each and every allegation
contained in paragraphs 1 through 27, 29 through 31, 34 through 37, 41 and 42, 46 and 47, and
51 and 53, above, as if set forth herein verbatim.

55. Despite plaintiff’s ongoing effort, both personally and through his professional
representatives, to reasonably provide the FTB with every form of information it requested in
order to convince the FTB that plaintiff has been 2 bona fide resident of the State of Nevada
since September 26, 1991, the FTB has willfully sought to extort vast sums of money from
plaintiff through administrative proceedings unrelated to the legitimate taxing purposes for
which the FTB is empowered to act as an agency of the government of the State of California;
said adglinistrative proceedings have been lawlessly and abusively directed into the State of
Nevada through means of administrative “quasi-subpoenas” that have been unlawfully utilized

in the attempt to extort money from plaintiff as aforesaid.
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56. The FTB, without authorization from any Nevada court or governmental agency,
directed facially authoritative “DEMAND|S] TO FURNISH INFORMATION,” also referred
to herein by plaintiff as “quasi-subpoenas,” to various Nevada residents, professionals and
businesées, requiring specific information about plaintiff, The aforesaid “Demands”
constituted an actionable abuse of process with respect to plaintiff for the following reasons:

(a) Despite the fact that each such “Demand” was without force of law, they were
specifically represented to be “Authorized by California Revenue & Taxation Code Section
19504 (formerly 19254 (a) and 26423 (@)(]),” sent out by the State of California, Franchise Tax
Board on behalf of “The People of the State of California” to each specific recipiént, and were
prominently identified as relating to “/x the Matter of: Gilbert P. Hyatt;” Plaintiff was also
identified by his social security number, and in certain instances by his actual home address
in violation of express promises of confidentiality by the FTB; although the aforesaid
“Demands” were not directed to plaintiff, the perversion of administrative process which they
represented was motivated by the intent to make plaintiff both the target and the victim of the
illicit documents;

(b) Each such “Demand” was unlawfully used in order to further the effort to extort
monies from plaintiff that could not be lawfully and constitutionally assessed and collected
because plaintiff was a bona fide resident of Nevada throughout the periods of time the FTB
has sought to collect taxes from him, and plaintiff has not generated any California income
during any of the pertinent time periods;

(c) Each such “Demand” was submitted to Nevada residents, professionals and
businesses for the ulterior purpose of coercing plaintiff into paying extortionate sums of money
to the FTB without factual or constitutional justification, and without the intent or prospect of
resolving any legal dispute; indeed, as noted above, many of the “Demands” were used as
vehicles for publicly violating express promises of confidentiality by the FTB, thus adding to
the pressure and anxiety felt by plaintiff as intended by the FTB in furtherance of its unlawful
scheme;

(d) Although the FTB was allegedly investigating plaintiff for the audit years 1991 and
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1992, such audits were and are a “sham” asserted for the purposes of attempting to extort non-
owed monies from plaintiff, as demonstrated by the fact that several of the “Demands”
indicated that they were issued to secure information (about plaintiff) “for investigation, audit
or collection purposes pertaining to the above-named taxpayer for the years indicated,” and
then proceeded to demand information pertaining to the years 1993, 1994, and 1995 “to
present;”

(e) Sheila Cox, a tax auditor for the FTB who has invested hundreds of hours in
attempting to gain unlawful access to plaintiff’s wallet through means of extortion, was the
“Authorized Representative” who issued these abusive, deceptive and outrageous “Demands;”
and each of the “Demands” or quasi-subpoenas constituted legal or administrative process
targeting plaintiff that was not proper in the regular conduct of the FTB’s administrative
proceedings against plaintiff:

(f) That each “Demand” was selectively, deliberately and calcufatingly issued to Nevada
recipients who Sheila Cox and the FTB thought would most likely respond to the authoritative
nature and language of the documents, as opposed to courteous letters of inquiry that tax
auditors and the FTB sent to certain governmental agencies and officials who were viewed as
potential sources of criticism or trouble if confronted with the deceptive attempt to exact
sensitive information from them through means of facially coercive documents purporting to
have extraterritorial effect based upon the authority of California law;

(8) In conjunction with and in addition to the issuance of the aforesaid.“Dema.nds,” and
the personal, investigative forays into Nevada by FTB agents, as detailed above, a
representative of the FTB, Anna Jovanovich, stated to plaintiff’s tax counsel, Eugene Cowan,
Esq., that at this “stage” of the proceedings, these types of disputes involving wealthy or well-
known taxpayers over their contested assessments almost always settle because these taxpayers
do not want to risk having their personal financial information being made public, thus the
“suggeg}ion’; by Ms. Jovanovich concerning settlement was made with the implied threat that
the FTB would release highly confidential financial information concerning plaintiff if he

refused to settle, another deceptive and improper abuse of the proceedings instigated by the
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1 | FTB to coerce settlement by plaintiff:

2 (h) In conjunction with and in addition to the issuance of the aforesaid “Demands” and

3 || the other improper methods of exerting coercive pressure on plaintiff to pay the FTB money

4 | which it has sought to secure by extortion, and without justification in law or equity, the FTB

5 || compounded its abuse of its administrative powers by assessing plaintiff huge penalties based

6 || on patently false and frivolous accusations, including but not limited to, the concealment of

7 |f assets to avoid taxes, plus the outrageous contention that plaintiff was fraudulently claiming

8 || Nevada residency;

9 (i) The FTB and Sheila Cox knew that they had no authority to issue “DEMAND [S]
10 | TO FURNISH INFORMATION” to any Nevada resident, business or entity, and that it was
11 [ a gross abuse of Section 19504 of the California Revenue and Taxation Code, under which the
12 | aforesaid “Demands” were purportedly authorized; that the aforesaid section of the California
13 || Revenue and Taxation Code contains no provision that remotely purports to empower or
14 |f authorize the FTB to issue such facially coercive documents to residents and citizens of Nevada
15 || in Nevada; and despite knowing that it was highly improper and unlawful to attempt to deceive
16 || Nevada citizens and businesses into believing that they were under a compulsion to respond to
17 } the “Demands” under pain of some type of punitive consequences, Sheila Cox and the FTB
18 || nevertheless deliberately and calculatingly abused the process authorized by the aforesaid
19 || section of the California Revenue and Taxation Code in order to promote their attempts to
20 || extort money from plaintiff:

21 () From the outset, the determination by Sheila Cox and the FTB to utilize the
22 || “DEMANDIS] TO FURNISH INFORMATION” in Nevada, constituted a deliberate,
23 | unlawful, and despicable decision to embark on a course of concealment in the effort to
24 | produce material, information, pressure and sources of distortion that would culminate in a
25 |l combination of sufficient strength and adversity to force plaintiff to yield to the FTB’s
26 |f extortionate demands for money; and the course of concealment consisted of concealing from
27 || plaintiff the fact that the aforesaid “Demands” were being sent to Nevada residents,
28 || professional persons and businesses, and in hiding fromithe recipients of the “Demands” the
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fact that despite their stated support in California law, the documents had no such support and
were deceitful and bogus documents; and

(k) The FTB further abused its legal, administrative process by issuing the bogus quasi-
subpoenas to Nevada residents, professionals, and businesses without providing plaintiff with
notice of such discovery as required by the due process clause of Article 1, Section 8 of the
Nevada Constitution and the applicable Nevada Rules of Civil Procedure.

57. As adirect, proximate and foreseeable result of the FTB and defendants’ intentional
and malicious abuse of the administrative processes, which the FTB initiated and unrelentingly
pursued against plaintiff, as aforesaid, plaintiff has suffered actual and consequential damages,
including but not limited to fear, anxiety, mental and emotional distress in an amount in excess
of $10,000.

58. Plaintiff is informed and reasonably believes, and therefore alleges, that said abuse
of the administrative processes initiated and pursued against plaintiff was willful, intentional,
malicious and oppressive in that it represented a deliberate effort to unlawfully extort
substantial sums of money from plaintiff that could not be remotely justified by any honorable
effort within the purview of the powers conferred upon the FTB by the State of California
relating to all aspects of taxation, including the powers of investigation, assessment and
collection. Plaintiff is therefore entitled to an award of exemplary or punitive damages in an
amount sufficient to satisfy the purposes for which such damages are awarded.

SEVENTH CAUSE OF ACTION
(For Fraud) .

59. Plaintiff realleges and incorporates herein by reference each and every allegation
contained in paragraphs 1 through 27, 29 through 31, 34 through 37, 41 and 42, 46 and 47, 51
and 53, 54 through 56, including subparagraphs (a) through (k) of the latter paragraph, above,
as if set forth herein verbatim.

60. Plaintiff, who prior to September 26, 1991 had been a long-standing resident énd
taxpayer of the State of California, placed trust and confidence in the bona fides of the FTB as
the taxing authority of the State of California when the FTB first contacted him on or about
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June 1993 regarding the 1991 audit of his California tax obligation; by the time of this first
contact, plaintiff had become a recognized and prominent force in the computer electronics
industry, and he was vitally interested in maintaining both his personal and business security, as
well as the integrity of his reputation as a highly successful inventor and owner and licensor of
significantly valuable patents.

61. During the course of seeking information and documents relating to the 1991
“audit,” and repeatedly thereafter, the FTB absolutely promised to maintain in the strictest of
confidence, various aspects of plaintiff’s circumstances, including, but not limited to, his
personal home address and his business and financial transactions and status; and plaintiff's
professional representatives took special measures to maintain the confidentiality of plaintiff’s
affairs, including and especially obtaining solemn commitments from FTB agents to maintain
in the strictest of confidence (assured by supposedly secure arrangements) all of plaintiff’s
confidential information and documents; and the said confidential information and documents
were given to the FTB in return for its solemn guarantees and assurances of confidentiality, as
aforesaid.

62. Despite the aforesaid assurances and representations of confidentiality by the FTB,
said assurances and representations were false, and the FTB knew they were false or believed
they were false, or were without a sufficient basis for making said assurances and
representations. Even as the FTB and its agents were continuing to provide assurances of
confidentiality to plaintiff and his professional representatives, and without notice to either,
Sheila Cox and the FTB were in the process of sending the bogus “DEMAND|[S] TO
FURNISH INFORMATION?” to the utility companies in Las Vegas which demonstrated that
the aforesaid assurances and representations were false, as the FTB revealed plaintiff’s personal
home address in Las Vegas, thus making this highly sensitive and confidential information
essentially available to the world through access to the databases maintained by the utility
companies. Specific representative indices of the FTB’s fraud include:

(2) In aletter by Eugene Cowan, Esq., a tax attorney representing plaintiff, dated
November 1, 1993 and addressed to and received by Mr. Marc Shayer of the FTB, Mr. Cowan
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1 || indicated that he was enclosing a copy of plaintiff’s escrow instructions concerning the
2 || purchase of his Las Vegas residence, and that “[p]er our discussion, the address of the Las
3 {| Vegas home has been deleted.” Mr. Cowan ended his letter with the following sentence: “As
4 | we discussed, the enclosed materials are highly confidential and we do appreciate your
5 || utmost care in maintaining their confidentiality.” This letter is contained within the files of
6 || the FTB, and the FTB noted in its chronological list of items, the receipt of the aforesaid
7 |l escrow instructions with “Address deleted;”
8 (b) In the FTB’s records concerning its Residency Audit 1991 of Gilbert P. Hyatt, the
9 || following pertinent excerpts of notations exist :
10 (I) 2/17/95 - “[Eugene Cowan] wants us to make as few copies as possible, as he is
11 || concerned for the privacy of the taxpayer. I [the FTB agent] explained that we will need
12 || copies, as the cases often take a long time to complete and that cases which go to protest can
13 || take several years to resolve[;]”
14 (i) 2/21/95 - “LETTER FROM REPRESENTATIVE MIKE KERN Earlier
15 || document request was transferred to Eugene Cowan due to the sensitive and confidential nature
16 [| of documentation[;]”
17 (iii) 2/23/95 - “Meeting [between Sheila Cox and] . . . Eugene Cowan . . . Mr. Cowan
18 |f stressed that the taxpayer is very worried about his privacy and does not wish to give us copies
19 || of anything. I [Sheila Cox] discussed with him our Security and Disclosure policy. He said
20 || that the taxpayer is fearful of kidnapping.” [sic] This latter reference to “kidnaping” is a
21 || fabrication by Sheila Cox in an apparent effort to downplay in the FTB’s records, the
22 || importance of plaintiff’s privacy concerns as those of an eccentric or paranoid; in reality, the
23 || FTB, Sheila Cox and other FTB agents knew that plaintiff had genuine cause for being
24 || concerned about industrial espionage and other risks associated with the magnitude of
25 | plaintiff’s position in the computer electronics industry;
26 __ (iv) On February 28, 1995, Eugene Cowan, Esq. sent a letter to Sheila Cox of the
27 || FTB enclosing copies of various documents. He then stated: “As previously discussed with
28 || you and other Franchise Tax Board auditors, all correspondence and materials furnished to the
& STEFFEN

-AS VEGAS, NV 89101
(702) 383-2300

30 S. FOURTH STREET - 23 -
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Franchise Tax Board by the taxpayer are highly confidential. It is our understanding that you
will retain these materials in locked facilities with limited access[;]” and

(v) 8/31/95 - In a letter sent to Eugene Cowan, Esq. by Sheila Cox on 8/31/95
regarding the 1991 audit, Cox stated: “The FTB acknowledges that the taxpayer is a private
person who puts a significant effort into protecting his privacy(;]”

() Despite the meeting Sheila Cox had with Mr. Cowan on February 23, 1995, and Mr.
Cowan’s expression of plaintiff’s concern for his privacy, and the explanation by Cox of the
FTB’s stringent Security and Disclosure policy (the violation of which may subject the
offending FTB employee to criminal sanctions or termination); and despite Mr. Cowan’s letter
to Sheila Cox of February 28, 1995, discussing the highly confidential nature of “all
correspondence and materials furnished to the Franchise Tax Board” and his and plaintiff’s
“understanding that you will retain these materials in locked facilities with limited access”
(thereby again underscoring the understanding that all information and documents provided to
the FTB would be confidential, including plaintiff’s personal residence address), Sheila Cox
sent a “DEMAND TO FURNISH INFORMATION” to the Las Vegas utility companies
including Southwest Gas Corp., Silver State Disposal Service and Las Vegas Valley Water
District, providing each such company with the plaintiff's personal home address, thereby
demonstrating disdain for plaintiff, his privacy concerns and the FTB’s assurances of
confidentiality.

63. Plaintiff further alleges that from the very beginning of the FTB’s notification to
plaintiff and his professional representatives of its intention to audit his 1991 California taxes,
express and implied assurances and representations were made to plaintiff through his
representatives, that the audit was to be an objective inquiry into the status of his 1991 tax
obligation; and that upon information and belief, based on the FTB’s subsequent actions, the
aforesaid representations were untrue, as the FTB and certain of its agents were determined to
share in the highly sﬁccessful produce of plaintiff’s painstaking labor through means of truth-
defyin;extonion. Indications of this aspect of the fraud perpetrated by the FTB include:

(a) Despite plaintiff’s delivery of copies of documentary evidence of the sale of his

-24.
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California residence on October 1, 1991 to his business associate and confidant, Grace Jeng, to
the FTB, the FTB has contended that the aforementioned sale was a sham, and therefore
evidence of plaintiff’s continued California residency and his attempt to evade California
income tax by fraud;

(b) Plaintiff supplied evidence to the FTB that he declared his sale, and income and
interest derived from the sale of his LaPalma, California home on his 1991 income tax return,
factors that were ignored by the FTB as it concluded that since the grant deed on the home was
not recorded until June, 1993, the sale was a sham, as aforesaid, and a major basis for assessing
fraud penalties against plaintiff as a means of building the pressure for extortion;

(c) Plaintiff, aware of his own whereabouts and domicile, alleges that the FTB has no
credible evidence, and can indeed provide none, that would indicafe that plaintiff continued to
own or occupy his former home in La Palma, California which he sold to his business associate
and confidant, Grace Jeng on October 1, 1991;

(d) After declaring plaintiff’s sale of his California home on October 1, 1991 a “sham,”
the FTB later declined to compare the much less expensive California home with the home
plaintiff purchased in Las Vegas, Nevada (a strong indication favoring Nevad& residency)
stating that: “Statistics (size, cost, etc.) comparing the taxpayer’s La Palma home to his Las
Vegas home will not be weighed in the determination [of residency], as the taxpayer sold the
La Palma house on 10/1/91 before he purchased the house in Las Vegas during April of
1992.” (Emphasis added.); and

(¢) The FTB’s gamesmanship, illustrated in part, above, constituted an ongoing
misrepresentation of a bona fide audit of plaintiff’s 1991 tax year, a factor compounded

egregiously by the quasi-subpoenas sent to Nevada residents, professionals and businesses

- without prior notice to plaintiff, and concerning which a number of such official documents

indicated that plaintiff was being investigated from January 1995 to the present, all with the
intent of defrauding plaintiff into believing that he would owe an enormous tax obligation to
the State of California.

64. The FTB and its agents intended to induce plaintiff and his professional

-25.

AA000852




O 00 N & » A WORN

N NN N N N N — — — — — — ot p— — —

HUTCHISON
& STEFFEN
30 S. FOURTH STREET
-AS VEGAS, NV 89101
(702) 333-2300
FAX (702) 383-3039

representatives to act in reliance on the aforesaid false assurances and representations in order
to acquire highly sensitive and confidential information from plaintiff and his professional
representatives, and place plaintiff in a position where he would be vulnerable to the FTB’s
plans to extort large sums of money from him. The FTB was keenly aware of the importance
plaintiff assigned to his privacy because of the danger of industrial espionage and other hazards
involving the extreme need for security in plaintiff’s work and place of residence. The FTB
also knew that it would not be able to obtain (at least without the uncertain prospects of judicial
intervention) the desired information and documents with which to develop colorable,
ostensible tax assessments and penalties against plaintiff, without providing plaintiff and his
professional representatives with solemn commitments of secure confidentiality.

65. Plaintiff, reasonably relying on the truthfulness of the aforesaid assurances and
representations by the FTB and its agents, and having no reason to believe that an agency of the
State of California would misrepresent its commitments and assurances, did agree both
personally and through his authorized professional representatives to cooperate with the FTB
and provide it with his highly sensitive and confidential information and documents; in fact,
plaintiff relied on the false representations and assurances of the FTB and its agents to his
extreme detriment.

66. Plaintiff’s reasonable reliance on the misreprésentations of the FTB and its agents,
as aforesaid, resulted in great damage to plaintiff, including damage of an extent and nature to
be revealed only to the Court in camera, plus actual and consequential damages, including but
not limited to fear, anxiety, mental and emotional distress, in a total amount in excess of
$10,000.

67. The aforesaid misrepresentations by the FTB and its agents were fraudulent,
oppressive and malicious. Plaintiff is therefore entitled to an award of exemplary or punitive

damages in an amount sufficient to satisfy the purposes for which such damages are awarded.

-26 -
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EIGHTH CAUSE OF ACTION

(For Negligent Misrepresentation)

68. Plaintiff realleges and incorporates herein by reference each and every allegation
contained in paragraphs 1 through 27, 29 through 31, 34 through 37, 41 and 42, 46 and 47,51
and 53, 54 through 56, includipg subparagraphs (a) through (k) of the latter paragraph, and 60
through 65, above, as if set forth herein verbatim.

69. The FTB, in providing plaintiff and his professional representatives assurances of
strict confidentiality with respect to the sensitive and highly confidential information and
documents it sought to obtain from plaintiff concerning, allegedly, its 1991 tax year.audit of
plaintiff, as detailed above, owed a duty to plaintiff to inform him that the FTB, through its
agents, may not have been able to maintain, or otherwise would not maintain, the strict
confidentiality it had promised plaintiff in order to secure confidential information and
documentation from him.

70. When the FTB revealed to public sources and third persons the highly sensitive and
confidential information and documentation it had promised to retain under conditions of strict
confidentiality, it breached its duty to plaintiff as described in paragraph 68, above.

71. The relationship between the FTB and plaintiff, was in every sense one of business
and trust, as plaintiff was required to employ professional tax attomeys and accountants in
order to deal with the FTB’s demands, and the FTB’s interest was in determining means and
methods whereby it could secure revenue from plaintiff. Although plaintiff was forced to deal
with the FTB as a matter of law, it was clear that the asserted purpose for the mutual intercourse
was a determination as to whether plaintiff may have owed additional taxes for calendar year
1991 for which he had enjoyed the benefits provided to him by the State of California. The
negotiations that occurred between plaintiff, through his professional representatives, and the
FTB and its agents, over terms under which information and documentation would be made
available to the FTB were also part of what must assuredly be viewed as a business
relaﬁo;hip.

72. As a direct, proximate and foreseeable result of the FTB’s breach of duty to

|
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plaintiff, as alleged above, plaintiff has sustained great damage, including damage of an extent
and nature to be revealed only to the Court in camera, plus actual and consequential damages,
including but not limited to fear, anxiety, mental and emotional distress, in a total amount in'
excess of $10,000.

WHEREFORE, plaintiff respectfully prays for judgment against the FTB and
defendants as follows:

FIRST CAUSE OF ACTION

1. For judgment declaﬁng and confirming that plaintiff is a bona fide resident of the
State of Nevada effective as of September 26, 1991 to the present;

2. For judgment declaring that the FTB has no lawful basis for continuing to investigate
plaintiff in Nevada concerning his residency between September 26, 1991 through December
31, 1991 or any other subsequent period down to the present, and declaring that the FTB had no
right or authority to propound or otherwise issue a “Demand to Furnish Information” or other
quasi-subpoenas to Nevada residents and businesses secking information concerning plaintiff;

3. For costs of suit;

4. For reasonable attorneys’ fees; and

5. For such other and further relief as the Court deems just and proper.
SECOND CAUSE OF ACTION

1. For actual and consequential damages in a total amount in excess of $ 10,000;

2. For punitive damages in an amount sufficient to satisfy the purposes for which such
damages are awarded;

3. For costs of suit;

4. For reasonable attorneys’ fees; and

5. For such other and further relief as the Court deems Jjust and proper.

THIRD CAUSE OF ACTION
_1. For actual and consequential damages in a total amount in excess of $10,000;
2. For punitive damages in an amount sufficient to satisfy the purposes for which such

damages are awarded;

-28-
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3. For costs of suit;

4. For reasonable attorneys fees; and

5. For such other and further relief as the Court deems just and proper.
FOURTH CAUSE OF ACTION

1. For actual and consequential damages in a total amount in excess of $10,000;

2. For punitive damages in an amount sufficient to satisfy the purposes for which such
damages are awarded;

3. For costs of suit;

4. For reasonable attorneys fees; and

5. For such other and further relief as the Court deems just and proper.
FIFTH CAUSE OF ACTION

1. For actual and consequential damages in a total amount in excess 0f $10,000;

2. For punitive damages in an amount sufficient to satisfy the purposes for which such
damages are awarded;

3. For costs of suit;

4. For reasonable attorneys’ fees; and

5. For such other and further relief as the Court deems Jjust and proper.
SIXTH CAUSE OF ACTION

1. For actual and consequential damages in a total amount in excess of $10,000;

2. For punitive damages in an amount sufficient to satisfy the purposes for which such
damages are awarded; |

3. For costs of suit;

4. For reasonable attorneys’ fees; and

5. For such other and further relief as the Court deems just and proper.
SEVENTH CAUSE OF ACTION

_1. For actual and consequential damages in a total amount in excess of $10,000;

2. For punitive damages in an amount sufficient to satisfy the purposes for which such

damages are awarded;

-29 -
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3. For costs of suit;

2 4. For reasonable attorneys’ fees; and
3 5. For such other and further relief as the Court deems just and proper.
4 || EIGHTH CAUSE OF ACTION
5 1. For actual and consequential damages in a total amount in excess of $10,000;
6 2. For costs of suit;
7 3. For reasonable attorneys’ fees; and
8 4. For such other and further relief as the Court deems Just and proper.
9 DATED this _/E%;y of June 1998.
10 HUTCHISON & STEFFEN
11
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THOMAS R. C. WILSON, ESQ.
Nevada State Bar # 1568
MATTHEW C. ADDISON, ESQ.

Nevada State Bar # 4201 0&

BRYAN R. CLARK, ESQ. a, N
Nevada State Bar # 4442 Mrm. R 7 A
McDONALD CARANO WILSON McCUNE Y5, 0
BERGIN FRANKOVICH & HICKS LLP 04/‘3 %
2300 West Sahara Avenue, Suite 1000 6‘)&<~

Las Vegas, Nevada 89102 ' "%717‘
(702) 873-4100 -

. Attorneys for Defendants

DISTRICT COURT

CLARK COUNTY, NEVADA

*E X ww

GILBERT P. HYATT, Case No. : A382999
Dept. No. : X
Plaintiff, ' Dacket No. R
VS, ANSWER TO FIRST AMENDED
COMPLAINT

FRANCHISE TAX BOARD OF THE
STATE OF CALIFORNIA, and DOES 1-
100, inclusive

Defendants.

COME NOW, Defendant Franchise Tax Board of the State of California (“FTB“),V by
and through its attorneys, McDonald Carano Wilson McCune Bergin Frankovich & Hicks,
LLP, and as an Answer as foliows:

ANSWER

1. FTB denies each and every allegation contained in Paragraph 1.

2. FTB admits, in general, the allegations contained in Paragraph 2.

3. FTB is without sufficient information and/or belief to admit or deny, and

therefore denies, each and every allegation contained in Paragraph 3.
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4. FTB denies each and every allegation contained in Paragraph 4,

5. FTB is without sufficient information and/or belief to admit or deny, and
therefore denies, each and every alleéation contained in Paragraph 5.

6. FTB believes Plaintiffs statements in Paragraph 6 do not constitute
allégations and therefore do not require a response.

7. FTB believes Plaintiff's statements in Paragraph 7 constitute a summary of
his causes of action and therefore do not require a response. '

8. FTB denies Plaintiff established full-time residency in Nevada on September
28, 1991, and, with regard to the remaining allegations in Paragraph 8, FTB is without
sufficient-information-andlor belief to admit ar deny, and therefore denies, each of them. i

9. FTB denies each and every allegation contained in Paragraph 9.

10.  FTB admits Plaintiff filed a state income tax retum with the State of California
for 1691, but it dénies each and every remaining allegation in Paragraph 10.

11.  FTB has audited Plaintiff's tax return(s) and investigated Plaintiff's Nevada
contacts, but it denies each and every remaining allegation contained in Paragraph 11.

12. FTB denies each and every allegation in Paragraph 12.

13. FTB admits issuing requests to certain Nevada entities and people for
information concerning Plaintiff without seeking permission from a Nevada court or any
Nevada government agency, but it denies each and every remaining allegation in
Paraéraph 13. |

14.  FTB admits sending correspondence to certain Nevada government ofﬁcials»
seeking information regarding Plaintiff, but it denies each and every remaining ‘all'égat'ron' -
contained in Paragraph 14.

16.  FTB denies each and every allegation contained in Paragraph 1 5.

16.  FTB denies each and every allegation contained in Paragraph 16.

17.  FTB denies each and every allegation contained in Paragraph 17.
11
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18. FTB is without sufficient information and/or belief to admit or deny, and
therefore denies, each and every allegation contained in Paragraph 18,

19.  FTB is without sufficient information and/or belief to admit or deny, and
therefore denies, each and every allegation contained in Paragraph 19.

20. FTB denies each and every allegation contained in Paragraph 20.

21.  FTB denies, and/or is without sufficient information and/or belief to admit or
deny, and therefore denies, each and every allegation contained in Paragraph 21.

22. FTB denies each and every allegation contained in Paragraph 22.

23. FTB denies each and every allegation contained in Paragraph 23.

24. . FTB.denies each and every allegation contained in Paragraph 24.

25. FTB denies each and every allegation contained in Paragraph 25.

26. FTB denies each and every allegation contained in Paragraph 26.

27.  FTB denies each and every allegation contained in Paragraph 27.

FIRST CAUSE OF ACTION

(For Declaratory Relief)

28. Inresponse to Paragraph 28, FTB realleges and incorporates herein by this
reference each and every allegation contained in Paragraphs 1 through 27, as thought set
forth herein. |

20. FTB believes Paragr!aph 29 constitutes Plaintiff's counsel's view of California
law, and not allegations of fact which require a response herein. To the extent, however,

the statements in Paragraph 29 constitute allegations, FTB denies each and every one of

them.
30. FTB denies each and every allegation contained in Paragraph 30.
31. FTB denies each and every allegation contained in Paragraph 31.
32. FTB denies each and every allegation contained in Paragraph 32.

117/ '
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SECOND CAUSE OF ACTION
(For Invasion of Privacy - Unreasonable Intrusion Upon the Seclusion of Another)

33. Inresponse to Paragraph 33, FTB realleges and incorporates herein by this

reference each and every allegation contained in Paragraphs 1 through 32 above, as
thought set forth herein. .

34. FTB denies each and evéry allegation contained in Parag‘rap'h 34.

35. FTB denies each and every allegation contained in Paragraph 35.

36. FTB denies each and every allegation contained in Paragraph 36.

37. FTB denies each and every allegation contained in Paragraph 37.

38. FT3denies sach and every allegation contain'gedjin Paragraph 38.

39.  FTB denies each and every allegation contained in Paragraph 397

THIRD CAUSE OF ACTION

(For Invasion of Privacy - Unreasonable Publicity Given To Private Facts)

40. Inresponse to Paragraph 40, FTB realleges and incorporates herein by this

reference each and every allegation contained in Paragra_phs 1 through 39 above, as

thought set forth herein.
41. FTB denies each and every allegation contained in Paragraph 41.
42,  FTB denies each and every allegation contained in Paragraph 42.
43. FTB denies each and every allegation contained in Paragraph 43.
44.  FTB denies each and every allegation contained in Paragraph 44.
FOURTH CAUSE OF ACTION:

(For Invasion of Privacy - Casting Plaintiff in a Faise Ligit)

45.  Inresponse to Paragraph 45, FTB realleges and incorporates herein by this
reference each and every allegation contained in Paragraphs 1 through 44 above, as
thought set forth herein.

46. FTB denies each and every allegation contained in Paragraph 46.
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47. FTB denies each and evefy allegation contained in Paragraph 47.
48.  FTB denies each and every allegation contained in Pafagraph 48,
49, FTB denies each and every allegation contained in Paragraph 49,
FIFTH CAUSE OF ACTION
(For the Tort of Qutrage)

50.  Inresponse to Paragraph 50, FTB realleges and incorporates herein by this

reference each and every allegation contained in Paragraphs 1 through 49 above, as
thought set forth herein. _ | |
51.  FTB denies each and every allegation contained in Paragraph 51.
52.  FT8 denies sach and svery allsgation contained in Paragraph ’“?2
53. FTB denies each and every allega’aon contained in Paragraph 53.
SIXTH CAUSE OF ACTION

(For Abuse of Process)

94.  Inresponse to Paragraph 54, FTB realleges and incorporates herein by this
reference each and every allegation contained in Paragraphs 1 through 53 above, as
thought set forth herein. '

55. FTB denies each and every allegation contained in Paragréph 55.

56. FTB denies each and every allegation contained in Paragraph 56 (a), (b), (¢),
(@), (e), (), (@) (h), (i), G) and (k).

97.  FTB denies each and every allegation contained in Paragraph 57.

58. FTB denies each and every allegation contained in Paragraph 58.

SEVENTH CAUSE OF ACTION
(For Fraud)

538.  Inresponse to Paragraph 59, FTB realleges and incorporates herein by this

reference each and every allegation contained in Paragraphs 1 through 58 above, as

thought set forth herein.
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60. FTB denies, and/or is without sufficient information and/or belief to admit or
deny, and therefore denies, each and every allegation contained in Paraéraph 60.

61 FTB denies each and every allegation contained in Paragraph 61.

62.  FTB denies each and every allegation contained in Paragraph 62 (a), (b), (1),
(ii), (i), (iv), (v), and (c). |

63.  FTB denies each and every allegation contained in Paragraph 63 (a), (b), (c),
(d) and (e).

. 64. FTB denies each and every allegation contained in Paragraph 64.

65.  FTB denies each and every allegation contained in Paragraph 65.

86. FTB-denies each and avery alleaation contained in Paragraph 6.

67. FTB denies each and every allegation cpntained- in Paragraph 67.

EIGHTH CAUSE OF ACTION -

(For Negligent Misrepresentation)

68.  Inresponse to Paragraph 68, FTB realleges and ihébrporates herein by this
reference each and every allegation contained in Paragraphs 1 through 67 above, as
thought set forth herein.

69. FTB denies each and every allegation contained in Paragraph 69.

70.  FTB denies each and every allegation contained in Paragraph 70.

71, FTB denies each and every allegation contained in Paragraph 71.

72. FTB denies each and every allegation contained in Paragraph 72.

AFFIRMATIVE DEFENSES . |

1 Plaintif’s First Amended Complaint fails to siate ariy cause of action on
which relief can be granted.

2. This Court lacks the necessary jurisdiction to hear Plaintiff's causes of action
for declaratory and injunctive relief.

3. Plaintiff's First Amended Complaint does not adequately. set forth any claim

or cause of action for punitive damages.
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4. Since Plaintiff has failed to plead fréud with barti‘cularity as required under
Nevada law, his Seventh Cause of Action must be dismissed._

5. The issue of Plaintiff's residency for pufposes of Caiifomia"inoome tax is
presently the subject of an ori-going administrative procedure within the State of California.
The existence of that on-going administrative procedure bars and precludes Plaintiff from
litigating his allegations related to residency in this Court.

6. To the extent the negligence of any party, entity or person .caused any
damage to Plaintiff, FTB did not negligently act or fail to act, and any such damages were
therefore caused by entities and/or persons other than FTB,

7. To the extent 2ny damages were suffered by Plaintiff 2s & result of the events
described in his First Amended Complaint, the majority of the cause of those damages was
Plaintiff's own negligence, rather than that of FTB or unnamed defendant, so Plaintiff is
barred by Nevada law from recovering any sum from any party under a negligence theory.

8. Plaintiff's Second, Third, Fourth and Fifth Causes of Action are barred by the
doctrines of consent, release and waiver.

9. FTB's actions in investigating Plaintiff's income tax status were privileged
and conducted without malice. In its investigation of Plaintiff and dealings with Plaintiff
and his representatives, FTB was simply exercising its constitutional rigHt to collect taxeé
owed to the State of California with no ulterior purpose. _

10.  Pursuant to the Nevada Rules of Civil Procedure, during the course of
discovery in this mattér, FTB may discovery additional-facts‘ and/or information which
Justity the alteration or supplement of these responses and affimative defenses and
therefore reserves the right to amend and/or supplement this Answer as necessary in the
future.

1
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WHEREFORE, FTB prays the Court enter judgment as follows:

1. That Plaintiff Hyatt take nothing by way of his Complaint:

2. That FTB be awarded reimbursement for the attorneys’ fees and costs it has
incurred and will incur in the defense of this matter; and

3. For such other and further relief as this Court deems necessary and
appropriate under the ciwmstanceé of this case.

DATED this ‘3 day of August, 1998. -
McDONALD, CARANO, WILSON, McGUNE,
BERGIN, FRAN ICH&H f‘[

By -
#

MATI'I@W ADDISON
241 Ridge St., Fourth Floor
P. O. Box 2670
Reno, Nevada 89505
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CERTIFICATE OF MAILING
I hereby certify that | am an employee of McDonald Carano Wilson McCune Bergin
Frankovich & Hicks LLP., and that | served a true and correct copy of the foregoing
ANSWER TO FIRST AMENDED COMPLAINT on this &day of August, 1998, by
depositing same in the United States Mail, postage prepaid thereon, upon the following:

Thomas L. Steffen, Esq.
Mark A. Hutchison, Esq.
Hutchison & Steffen
530 South Fourth Street
Las Vegas, NV 89101

An Employee of McDonald Carano Wilson
McCune Bergin Frankovich & Hicks LLP
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X 2| THOMAS R. C. WILSON, ESQ. 4
! 3 Nevada State Bar # 1568 L e aen
MATTHEW C. ADDISON, ESQ. - ved 3 IS AR U
4 Nevada State Bar # 4201
BRYANR. CLARK, ESQ. i i Iofo iy
S| Nevada State Bar # 4442 N3 P
6 McDONALD CARANO WILSON McCUNE
BERGIN FRANKOVICH & HICKS LLP
7 2300 West Sahara Avenue, Suite 1000
Las Vegas, Nevada 89102
8 (702) 873-4100
9 Attorneys for Defendants
10 DISTRICT COURT
" CLARK COUNTY, NEVADA
é 12 * ok ok ok *
% g 13 GILBERT P. HYATT, Case No. : A382999
° g’ 14 v Dept. No. : XVIII
igs Plaintiff, DocketNo. : <&
SE 15
2 16 DEFENDANT'S MOTION FOR
83 17 FRANCHISE TAX BOARD OF THE JUDGMENT ON THE PLEADINGS
5 STATE OF CALIFORNIA, and DOES 1-
& 18 100, inclusive
19 Defendants.
20
o1 COMES NOW, Defendant, the FRANCHISE TAX BOARD OF THE STATE OF
22 CALIFORNIA (“FTB”), by and through its undersigned attorneys of record, and moves the court
23| pursuant to Nevada Rule of Civil Procedure 12(c) for judgment on the pleadings.
24 The Plaintiff is currently engaged in “scorched earth” discovery against the FTB as to matters
25
. for which the Nevada Court has no subject matter jurisdiction, claims which are not properly pled,
AN 26
k\ 57 issues pending in an ongoing California administrative proceeding claims which are barred under
u}i;"»»- .28 Nevada and California law.
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Accordingly, Judgment on the pleadings is particularly justified to narrow the issues and
avoid wasteful discovery expense.
This Motion is based on the points and authorities set forth below and the pleadings on file

herein.

DATED this z day of February, 1999.

McDONALD, CARANO, WILSON, McCUNE,
B | KW
By

BRYAX R. CLARK, ESQ. —™
Nevada Bar #4442

2300 West Sahara Avenue, Suite 1000
Las Vegas, Nevada 89102

Attorneys for Defendant

NOTICE OF MOTION
TO: ALL PARTIES AND THEIR COUNSEL OF RECORD;
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned will
bring the foregoing DEFENDANT'S MOTION FOR JUDGMENT ON PLEADINGS on for hearing

before the above-entitled court on the g day of m 4770,4‘999, at the hour of m. in

Department X VII of the above-entitled court, or as soon thereafter as counsel can be heard.
7‘4 ey
DATED this_/ day of,fzﬁ. , 1999.

McDonald Carano Wilson McCune
Bergi ovich & Hieks L

(L

‘ﬁu;?x( R. CLARK, ESQ.
Nevada Bar No. 4442

2300 West Sahara Avenue, #1000
Las Vegas, Nevada 89102
Attorneys for Defendants
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POINTS AND AUTHORITIES
L
BACKGROUND FACTS AND CIRCUMSTANCES.

Defendant, The FTB is the California government agency responsible for collecting income
taxes from California residents and non-residents with California income. Plaintiff, Gilbert Hyatt wag
admittedly a long-time resident and taxpayer of the State of California t
1991. In 1990, he
income in 1991 and 1992. . Plaintiff alleges that on September 26, 1991, he became a resident of Clark
County, Nevada, shortly before receipt of millions of dollars of income resulting from issuance of hig
patents. Plaintiff alleges various Nevada contacts developed by him as proof of residency such as
purchase of a home in Las Vegas on April 3, 1992. It is believed that at the time of his alleged move
to Nevada, Plaintiff enjoyed the certainty of realizing millions of dollars of income in the near futurd
as a result of the patent issuing.

The FTB investigated the legitimacy of Plaintiff’s claim of Nevada residency. It was
determined that Plaintiff was actually a California resident for 1991 and part of 1992. Accordingly,
Plaintiff was given notice of additional tax assessment which he is protesting through the FTB’s
administrative procedures. This suit follows the FTB investigation of Plaintiff’s Nevada contacts and
occurs during the pendency of Plaintiff’s ongoing protest in the FTB’s administrative proceedings.

Plaintiff purports to state eight causes of action in his First Amended Complaint (the
“Complaint™) which are, according to the Complaint captions:

1. Declaratory Relief;

2. Invasion of Privacy - Intrusion upon the Seclusion of Another;
3. Invasion of Privacy - Publicity Given to Private Facts;
4, Invasion of Privacy - Casting in False Light;
5. Tort of Outrage;
6. Abuse of Process;
1
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7. Fraud; and

8. Negligent Misrepresentation.

The prayer for relief requests the court’s declaration regarding Plaintiff’s status as a Nevada
resident and the FTB’s power to investigate Plaintiff’s residency, an award of “actual and
consequential” damages, punitive damages, costs and attorney fees.

The FTB answered the amended complaint, generally denying the complaint allegations.
Affirmative defenses are sta
of th
Plaintiff’s California residency and tax liability are pending.

Rather than fact allegations, the 30 page First Amended Complaint contains mostly repetitious
arguments, legal conclusions and speculation as to the FTB’s representatives’ motives and intentions|
These should be ignored for purpose of this motion. The following “facts” are alleged:

Plaintiff, Gilbert Hyatt is a “highly successful inventor” who admittedly resided in California
through September 26, 1991. In 1.990, he was granted patents on “certain of his important inventions”.
Complaint par. 8. Plaintiff alleges that on September 26, 1991, he became a resident of Clark County
Nevada. Plaintiff alleges various Nevada contacts developed by him as proof of residency such as
purchase of a home in Las Vegas on April 3, 1992. Complaint par. 9. Prior to that time, he was
admittedly a “long-standing resident and taxpayer of the State of California”. Complaint paragraph
60.

Plaintiff filed only a part-year state income tax return with the state of California for 1991.
Complaint par.10. In June of 1993, FTB began an audit of Plaintiff’s 1991 return. In July of 1993,
FTB began to investigate Plaintiff’s contacts with Nevada. Complaint par. 11. FTB investigated
Plaintiff’s claim of Nevada residency by contacting various Nevada persons and entities which
included both government and private persons. Complaint par. 12. To gather information, FTB
corresponded with entities and persons using its “Demand to Furnish Information” form not issued

from a Nevada court or any Nevada government agency. Complaint par. 13. In addition to the
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Demand to Furnish Information forms used to accumulate information, FTB corresponded with other
persons and entities in letter form. Complaint par. 14. Plaintiff was unaware of FTB’s investigation
in Nevada until after such contacts had taken place. Complaint par. 15. Plaintiff admittedly had a legal
duty to cooperate with FTB in its investigation. Complaint paragraph 71.

On April 23, 1996, after FTB had completed its audit and investigation of Plaintiff’s 1991
return, FTB sent a notice of proposed assessment, that is, a formal notice that taxes are owed, to
Plaintiff. FTB found that Plaintiff was a resident of California, not Nevada, until April 3, 1992. It was
determined by FTB that Plaintiff’s assertion of N

On April 1, 1996, Plaintiff received formal notice that FTB had commenced an investigation
into the 1992 tax year and its tentative determination that Plaintiff would also be assessed California
income tax for the period of January 1 through April 3 of 1992. Complaint par. 18. On April 10, 1997
and May 12, 1997, Plaintiff received notices from FTB that it would be issuing a formal notice of
proposed assessment for the 1992 tax year and penalties for Plaintiff’s failure to file a 1992 tax return
Complaint par. 19. Plaintiff claims that prior to receipt of the notice of proposed assessment for 1992
a representative of FTB stated to one of Plaintiff’s representatives that disputes over assessments by
FTB always settle at the notice stage as tax payers do not want to risk their personal financial
information being made public. Plaintiff understbod this statement to be a strong suggestion by FTH
that he settle the disputed taxes by payment of some portion of the assessment. Plaintiff has refused
to do so, contending that he has not been a resident of California since September 26, 1991. Complaint
par. 20.

On August 14, 1997, Plaintiff received a formal notice of proposed assessment for 1992
assessing California state income tax on Plaintiff’s income for the entire year of 1992 together with
accrued interest and penalties. Complaint par. 21. Plaintiff believes that the FTB’s investigations
directed at him will be repeated. Complaint par. 22. Plaintiff believes that the FTB may continue to

assess California state income taxes for the years 1993 and beyond. Complaint par. 23.
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Plaintiff believes that FTB’s motive in conducting the Nevada investigation is to collect
additional taxes and assess penalties for fraud for tax years 1991 and 1992 in spite of Plaintiff’s
contention that FTB is aware that Plaintiff became a Nevada resident on September 26, 1991.
Complaint par. 24 and 25.

Plaintiff argues that because of his contention that he is a Nevada resident, the Nevada courts
should determine the issue of residency rather than forcing him to go through California’s
administrative procedures and court action. Complaint par. 17.

Plaintiff contends that Nevada’s courts have personal jurisdiction over FTB because of its
investigation conducted within the state of Nevada to create a basis for maintaining that Plaintiff
continued his residency in California after September 26, 1991. Complaint par. 26. Plaintiff believes
that the FTB has a pattern and practice of entering into Nevada to investigate Nevada residents who
were formerly residents of California, then assessing such residents California state income tax for time
periods subsequent to the date when such individuals moved to and established residency in Nevadal
Complaint par. 27.

IL.
ARGUMENT
NRCP 12(c) provides for a motion for judgment on the pleadings:

After the pleadings are closed but within such time as not to delay the
trial, any party may move for judgment on the pleadings.

A Rule 12(c) motion is available to provide a means of disposing of cases when material facts
are not in dispute and judgment on the merits is appropriate on the content of the pleadings. Bernard
v. Rockhill Dev. Co., 103 Nev. 132, 135 -36, 734 P.2d 1238 (1987) (citing 5 C. Wright & A. Miller,
Federal Practice and Procedure §§ 1367 - 1368(1969)). This motion has utility when all material
allegations of fact are admitted in the pleadings and only questions of law remain. Id. at 136. The
moving party will succeed on the motion if there are no allegations in the Complaint that if proven

would permit recovery. Id.
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Consideration of the Amended Complaint allegations with the elements of each cause of action
pled shows that the FTB is entitled to judgment on the pleadings.

A. PLAINTIFF'S DECLARATORY ACTION MUST BE DISMISSED
BECAUSE THIS COURT LACKS SUBJECT MATTER JURISDICTION

Plaintiff’s First Claim for Relief seeks declaratory relief from the Court regarding his residency
for the purpose of avoiding California income tax. This is currently the subject of an FTB administra-
tive proceeding in which Plaintiff seeks the same determination. Under California law, it is a well
established requirement that administrative remedies must be exhausted before a party can proceed
with a court action against a department of the State of California. To protect the FTB from
precipitous taxpayer court action, California Revenue and Tax Code section 19381 provides:

No injunction or writ of mandate or other legal or equitable process
shall issue in any suit, action, or proceeding in any court against this
state or against any officer of this state to prevent or enjoin the
assessment or collection of any tax under this part; provided, however,
that any individual after protesting a notice or notices of deficiency
assessment issued because of his or her alleged residence in this state
and after appealing from the action of the Franchise Tax Board to the
State Board of Equalization, may within 60 days after the action of the
State Board of Equalization becomes final commence an action, on the
grounds set forth in his or her protest, in the Superior Court of the
County of Sacramento, in the County of Los Angeles or in the City and
County of San Francisco against the Franchise Tax Board to determine
the fact of his or her residence in this state during the year or years set
forth in the notice or notices of deficiency assessment.

In this California income tax matter, Plaintiff seeks a residency determination from this Nevada
court to determine his residency status which he is presently disputing through the administrative
process under California law. Where an administrative remedy is provided by statute, relief must be
sought from the administrative body and the administrative remedy must be exhausted before the courts
will act; and a court violating this rule acts in excess of its jurisdiction. Aronoff v. Franchise Tax
Board, 60 Cal.2d 177, 180-81, 383 P. 2d 409 (1963); Abelleira v. District Court of Appeal, 17 Cal.2d
280, 291-306 (App. Ct.1941).
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The California Supreme Court in Aronoff, held that:

..petitioners' failure to exhaust their administrative remedies constitute
a jurisdictional barrier to obtaining relief from the courts.

In Horack v. Franchise Tax Board, 18 Cal.App.3d 363, 368 (Cal. App. 4" Dist.1971), the
California court of appeal held that the trial court was acting in excess of its jurisdiction when petitioner
had instituted proceedings. to pursue their administrative remedies and had not exhausted such remedies
at the time they sought relief from the court.

The doctrine of exhaustion of administrative remediés requires a, party to use all available
agency administrative procedures for relief and to proceed to a final decision on the merits by the
agency before he may resort to the courts. McHugh v. County of Santa Cruz, 33 Cal. App.3d 533, 538-
539 (Cal. App. 1" Dist.1973).

In the instant matter, Plaintiff clearly has not exhausted the California administrative process
and his failure to do so deprives this Court of subject matter jurisdiction.

Under California law, a taxpayer who claims to be a resident of another state has two options
in challenging FTB’s assessment of income taxes. Those options center on whether he is willing to
pay the disputed tax and seek a refund. If the taxpayer declines to pay the disputed tax, he may file g
formal protest which is then investigated by and decided by an FTB officer. Cal. Rev. & Tax C. §
19381. If that officer upholds the assessment, the taxpayer may appeal the decision to the State Board
of Equalization. Id. If the Board upholds the assessment, the taxpayer may seek judicial review in one

of three California superior courts. Id; see also Shiseido Cosmetics (American) Ltd. v. Franchise T.

Bd., 235 Cal.App.3d 478, 488 (Cal.App.3d Dist. 1991), cert. denied 505 U.S. 1205, leave denied 506
U.S. 947 (1992)( citing California Const., Art. XIII, section 33).

Alternatively, if the taxpayer elects to pay the disputed tax, he may do so under protest and
directly seek a refund from one of the same three trial courts. Cal. Rev. & Tax C. §§ 19382 and 19385;
see also California Const., Art. XIII, § 32. Either way, California courts have consistently required

“strict adherence to the administrative procedure set forth by the Legislature before a court action (can)

be filed”. Shiseido Cosmetics (American) Ltd., 235 Cal.App.3d at 488.

6
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This administrative process waS discussed recently in Schatz v. FTB, 1999 Cal.App.

LEXIS 57, COURT OF APPEALS OF CALIFORNIA, THIRD APPELLATE DISTRICT
January 26, 1999:

Pursuant to California’s income tax scheme regarding defi-
ciency assessments, the Board sends the taxpayer a notice of proposed
deficiency assessment that “set[s] forth the reasons for the proposed
deficiency assessment and the computation thereof.” (Rev. & Tax.
Code, §§ 19033, 19034, formerly Rev. & Tax. Code, §§ 18583, 18584;
all further references to undesignated statutory sections are to the
Revenue and Taxation Code unless otherwise noted.) ...(the parties
term this notice the “Notice of Proposed Assessment” or NPA).

- A taxpayer has 60 days to file with the Board “a written protest
against the proposed deficiency assessment” contained in the notice of
proposed deficiency assessment. (§19041; formerly § 18590.) “If a
protest is filed, the [Board] shall reconsider the assessment of the
deficiency....” (§ 19044; formerly § 18592.) Appeal to the State Board
of Equalization is then permitted; finality is dependent upon the extent
to which a taxpayer pursues the appellate process afforded. (§§ 19045-
19048; formerly §§ 18593-18596.) -

There is also a remedy available to Plaintiff in California in its Superior Courts as to
overreaching by FTB’s officers or employees under California’s Taxpayers’ Bill of Rights, in R&TC
Section 21021 regarding Reckless Disregard of Procedure, California law provides for damages.
Plaintiff has not pursued this.

In this California matter, Plaintiff filed formal protests of FTB’s assessments for 1991 and
1992, but FTB has not yet completed its review of either protest. FTB’s evaluation of his protests was
ongoing when Plaintiff filed this action and is currently pending. Those protests have not yet been
decided and Plaintiff has not paid the disputed assessments. Thus, Plaintiff has no present right to seek
judicial relief under California law. Even a California court cannot expand “the methods for seeking
tax refunds expressly provided by the Legislature.” Woolsey v. State of California, 3 Cal. 4 758, 792

(Cal. 1992), cert. denied 508 U.S. 940 (1993). Nevertheless, Plaintiff now asks this Court to ignore
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California’s administrative process and preempt it by issuing a declaratory judgment on the primary
issue presently before the FTB - his residency.

B. PLAINTIFF'S DECLARATORY ACTION WOULD BE BARRED FROM
BOTH CALIFORNIA AND UNITED STATES COURTS

As shown above, Plaintiff’s failure to exhaust administrative remedies would constitute an
absolute bar from his action going forward in California courts. Tax Injunction Act (28 U.S. C. § 1341)
is an absolute jurisdictional bar to federal involvement in the State revenue collection schemes.
Keleher v. New England Tel. & Tel. Co., 947 F.2d 547, 548 (2d Cir. 1991). The Tax Injunction Act
is first and foremost, a vehicle to drastically limit federal court jurisdiction over the important local
concern of the collection of taxes. Rosewell v. LaSalle National Bank, 450 U.S. 503, 522, 101 S.Ct.
1221, 1231-32, 67 L. Ed. 2d 464, 479 (1981) reh’g_denied, 451 U.S. 1011(1981). It divests the courf
of jurisdiction not only to issue an injunction enjoining state officers from collecting state taxes but also
from issuing declaratory relief in state tax causes. California v. Grace Brethren Church, 457 U.S. 393
407-11, 102 S.Ct. 2498, 2507-09, 73 L.Ed.2d 93 (1982). California has established adequate
procedures to provide plaintiff with a plain, speedy, and efficient remedy through its administrative
remedies and the right for actions to be brought in California courts after the administrative process i
exhausted.

The California law and federal Tax Injunction Act demonstrate the strong public policy served
by not interfering in the administrative tax process. Nevada’s courts should not presume to substitute
its law and procedure where a sister state’s law bars action in a matter involving a sister state’s taxing
authority.

C. THIS COURT SHOULD NOT EXERCISE JURISDICTION
AS A MATTER OF COMITY

That Plaintiff’s Complaint in Nevada District Court does in fact seek to impede and interfere
with California’s taxing authority is manifest. Plaintiff strongly alleges and argues impairment of
Nevada’s sovereignty and the integrity of its territorial boundaries, which should provide Plaintiff with

a safe harbor from any tax liability in California:
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Par. 5: “...(1) This is an action for, inter alia, declaratory relief; (2) substantial issues of
public policy are implicated concerning the sovereignty of the State of Nevada and the
integrity of its territorial boundaries as opposed to governmental agencies of another
state who enter Nevada in an effort to extraterritorially, arbitrarily and deceptively
enforce their policies, rules and regulations on residents of Nevada in general, and
Plaintiff Gilbert P. Hyatt in particular;...”

Instead of concluding the ongoing and available California ad

he was a permanent resident and domiciled in Nevada commencing on September 26, 1991 , Plaintiff
seeks a declaratory judgment in Nevada that he in fact was not a California resident and, instead, wag -
a Nevada resident commencing on September 26, 1991. Although this very issue is pending in the
California administrative proceedings, Plaintiff contends that “this action does not seek to impede o1

interfere with California’s taxing authority,” he requests in his Complaint:

Par. 7: “Plaintiff, by this action, seeks: (1) declaratory relief under NRS 30.010 et seq.
to confirm Plaintiff’s status as a Nevada resident effective as of September 26, 1991
and continuing to the present and, correspondingly, his non-residency during said
period in California...”

Plaintiff acknowledges in his Complaint that the FTB’s investigation in Nevada was a part of
its audit of his 1991 tax return:

Par. 11: “...the FTB began an audit of the 1991 return...as part of its audit, the FTB
began to investigate Plaintiff by making or causing to-be made numerous and
continuous contacts directed at Nevada...”

The principles of comity require this Court to decline jurisdiction and dismiss this case. Under
the principle of comity, "the courts of one jurisdiction may give effect to the laws and judicial

decisions, of another jurisdiction out of deference and respect.” Mianecki v. Second Jud. District

Court, 99 Nev. 93, 98, 658 P.2d 422, 425 (1983) cert. dismissed, 464 U.S. 806 (1983). A state is free
to close its courts to suits against a sister state as a matter of comity, particularly where assertion of
jurisdiction “would impinge unnecessarily upon harmonious interstate relations which were part and
parcel of the spirit of cooperative federalism.” Simmons v. State, 670 P.2d 1372, 1385 (Mont. 1983)
The United States Supreme Court has indicated that in actions such as this, where a lawsuit

poses a threat to a state's "capacity to fulfill its own sovereign responsibilities," a court should decling
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jurisdiction as a matter of comity in furtherance of our constitutional system of cooperative federalism.
Nevada v. Hall, 440 U.S. 410, 424 n.24 (1979), reh’g denied, 441 U.S. 917 (1979).

Under California law, Plaintiff’s causes of action would be barred by the doctrine of exhaustion
of administrative remedie
Because these actions cannot go forward in California courts, this court should not exercise Jjurisdiction
as a matter of comity. California would not give full faith and credit to a Nevada judgment purporting
to determine an action barred under California law.

A New York Court of Appeals specifically found that “(f)or our tribunals to sit in judgment on
atax controversy between another State and its present or former citizens would be an intrusion inta
the public affairs of (that other) State”. City of Philadelphia v. Cohen, 184 N.E.2d 167, 169-70
(N.Y.App. 1962), cert. denied 371 U.S. 934 (1962).!
| The United States Supreme Court has long récognized that the taxing power of a state is one
of the state’s attributes of sovereignty. Such power exists independently of the express provisions of
the U.S. Constitution. The taxing power is indispensable to the continued existence of the states. A
state’s taxing power “may be exercised to an unlimited extent upon all property, trades, business, and
advocations existing or carried on within the territorial boundaries of the State, except so far as it hag

been surrendered to the Federal government.” Union Pacific Railroad Company v. Peniston, 85 U.S

L Under the facts of this case, three other legal principles provide background on why
this Court should exercise comity and defer to California’s administrative process
to resolve Plaintiff’s residency claims: (1) “exhaustion of administrative remedies”;
(2) the “primary jurisdiction doctrine”; and (3) the “abstention” doctrine. First, no
action generally lies until a Plaintiff has first exhausted whatever administrative
remedies are provided by statute (i.e. such an action is premature and must be
dismissed). See generally, Bowen v. New York City , 476 U.S. 467 (1986). Second,
the “primary jurisdiction doctrine” allows courts to stay or dismiss proceedings (over
which they have jurisdiction but are properly before an administrative agency) to
give the parties a reasonable opportunity to seek an administrative ruling. See
generally Reiter v. Cooper, 507 U.S. 258, 268 (1993). And third, courts have the
power to abstain in cases where resolution of certain issues “might unnecessarily
interfere with a state system for the collection of taxes.” See generally, Quackenbush
v. Allstate Ins. Co., 517 U.S. 706, 116 S.Ct. 1712, 1721 (1996).

10
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5,29 (1873). The taxing power necessarily includes the power in this case to determine if Plaintiff
remained liable for California’s state income taxes for any time after September 26, 1991.

Plaintiff has filed lengthy and substantive administrative protests. He has not paid any disputed
tax assessment. No decisions on those protests have been issued by FTB. Accordingly, Plaintiff hag
clearly failed to exhaust his administrative remedies under California law. Because a ruling on
Plaintiff’s residency will be made in California’s administrative process, this Court should decline td
assert jurisdiction over Plaintiff’s cause of action for declaratory relief pending the FTB’s administra:
tive rulings. Since California clearly has an adequate administrative procedure available to Plaintiff]
no court should interrupt that process until and unless Plaintiff pays the assessments or seeks judicial
review of an adverse ruling by the State Board of Equalization. For all these reasons, this Court should
exercise comity and decline to assert jurisdiction over the resolution of Plaintiff’s request for

declaratory relief in favor of California’s ongoing administrative consideration of Plaintiff’s protests

D. PLAINTIFF'S TORT CAUSES OF ACTION ARE
BARRED IN CALIFORNIA COURTS

California, a sovereignty, is immune from tort lawsuits except to the extent it allows itself to
be sued pursuant to the California Tort Claims Act. The California Tort Claims Act requires that, for
actions against the state or its employees for money damages,

Cali
California Government Code sections 911.2 and 905.2. Presentation of a claim in the manner

prescribed by law is mandatory and an absolute prerequisite to a suit for money damages. Pacific Tel

and Tel. Co.v. County of Riverside, 106 Cal.App.3d 183, 188 (Cal. App. 4™ Dist.1980); Bozaich v.
State of California, 32 Cal.App.3d 688, 696-97 (Cal. App. 5" Dist.1973). Failure to file a claim within
the prescribed time period in the manner prescribed by law is fatal to a claimant's causes of action. City
of San Jose v. Superior Court, 12 Cal.3d 447, 454 (1974); Chase v. State, 67 Cal.App. 3d 808, 810
(1977); See also, Ortega v. O'Conner, 764 F.2d 703, 707 (9th Cir. 1985), rev'd on other grounds, 480

11
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U.S. 709 (1987); Karim-Panahi v. Los Angeles Police Dept., 839 F.2d 621, 627 (9th Cir. 1988).

Because Plaintiff failed to comply with the
Tort-Claim Act, Plaintiff’s tort causes of action are invalid as a matter of California law.

E. DECLARATORY RELIEF IS NOT AVAILABLE UNDER NEVADA LAW.

In his First Amended Complaint under the First Cause of Action Plaintiff seeks declaratory
relief. This remedy is not available under Nevada law when an administrative agency has jurisdiction
over the matter. The issue of Plaintiff’s residency is currently before the FTB.

Plaintiff alleges that, pursuant to California law, in determining whether an individual was a
resident of California subject to California income tax, the individual must have been domiciled in
California during the taxed period for "other than temporary or transitory purposes". Citing California's
Revenue and Tax Code §17014, Plaintiff further alleges that the FTB's own regulations and precedents
require it to apply certain factors in determining an'individual's domicile and whether the individual's
presence in California was more than temporary or transitory. Plaintiff describes these considerations
and then describes the Nevada contact which he contends show that he was a Nevada resident.
Complaint par. 29. Plaintiff contends that the FTB refused to consider all evidence of Plaintiffs Nevada
residency in assessing taxes and penalties. Compliant par. 30. Thus, Plaintiff contends that an actual
controversy exists as to whether Plaintiff was a full-time resident of Nevada commencing on
September 26, 1991.

Plaintiff contends that under either Nevada or California law he was a resident of Nevada
throughout the disputed periods, that FTB ignored its own regulations and precedents, that FTB has
no jurisdiction to impose a tax obligation on Plaintiff, that FTB had no authority to conduct its
investigation in Nevada or request information from Nevada
residents and businesses. Complaint par. 31. Plaintiff requests the judgment of this Nevada court
“declaring and confirming Plaintiff’s status as a full-time, bona fide resident of the state of Nevada
effective from September 26, 1991 to the present” and further declaring that FTB’s investigation and

information requests to Nevada residents were without approval or authority from a Nevada court of

12
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decisions of the Joint Medicolegal Screening Panel concerning the admissibility or sufficiency of

e

2 (13

government agency and violative of Nevada’s “sovereignty and territorial integrity”. Complaint par
32.

Plaintiff’s contention that he is a resident of Nevada under Nevada law is, of course, utterly
irrelevant. California’s power to tax its residents exists independently of any other state’s law. See,
Lawrence v. State Tax Comm., 286 U.S. 276 (1932). It is possible to be determined a dual resident!
The remedy for one determined to be a dual resident (this happens occasionally as each of the taxing
states has ‘a different definition of “resident”) is the tax credit, R&TC Section 18001.

Nevada has adopted the Uniform Declaratory Judgments Act found at NRS 30.010 et seq. The
court’s power in this regard is set forth in NRS 30.030. The court can grant declaratory relief regarding
legal relations affected by statute as set forth in NRS 30.040:

Any person ... whose rights, status or other legal relations are affected
by statute... may have determined any question of construction or
validity arising under the ... statute... and obtain a declaration of rights,
status or other legal relations thereunder.

The Uniform Declaratory Judgments Act does not establish new causes of action or grant
jurisdiction to the court when it would not otherwise exist. Builders Ass’n. of Northern Nev, v. City,
of Reno, 105 Nev. 368, 776 P.2d 1234, 1234 (1989).

Declaratory relief is not appropriate to review questions of administrative discretion. Prudential

Ins. Co. v. Insurance Comm., 82 Nev. 1, 409 P.2d 248 (1966). In Phelps v. Second Judicial District
Court., 106 Nev. 917, 803 P.2d 1101, 1103 (1990) the Nevada Supreme Court held that a district court

was without jurisdiction to entertain an action for declaratory relief which sought collateral review of

documents presented to it, because the panel’s decisions on such questions clearly involved its

administrative discretion.
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Declaratory relief actions to review interlocutory decisions of state agencies are inappropriate,

particularly where such actions frustrate the legislature’s purpose of relegating certain matters to a state

agency for a speedy resolution. See, Public Serv. Comm. v, Eighth Judicial District Court, 107 Nev.

680, 683-85, 818 P.2d 396 (1991) where the Nevada Supreme Court held:

It is well-settled that courts will not entertain a declaratory judgment
action if there is pending, at the time of the commencement of the
action for declaratory relief, another action or proceeding to which the
same persons are parties and in which the same issues may be adjudi-
cated. [citation omitted]. Further, a court will refuse to consider a
complaint for declaratory relief if a special statutory remedy has been
provided. [citation omitted]. A separate action for declaratory
judgment is not an appropriate method of testing defenses in a pending
action, [citation omitted], nor is it a substitute for statutory avenues of
judgment and appellate review.

Public Serv. Comm., 684-85.

In Kress v. Corey, 65 Nev. 1, 189 P.2d 352 (1948), the Nevada Supreme Court set forth the

following requirements necessary to qualify for a declaratory judgment:

Kress, at 26.

The requisite precedent facts or conditions which the courts generally
hold must exist in order that declaratory relief may be obtained may be
summarized as follows: (1) there must be a justiciabale controversy;
that is to say, a controversy in which a claim of right is asserted against
one who has an interest in contesting it; (2) the controversy must be
between persons whose interests are adverse; (3) the party seeking a
declaratory relief must have a legal interest in the controversy, that is
to say, a legally protectable interest; and (4) the issue involved in the
controversy must be ripe for judicial determination.

In Cox v. Glenbrook Co., 78 Nev. 254, 266-68, 371 P.2d 647 (1962), the definition of

“justiciable controversy” was discussed:

[E]very judgment following a trial upon the merits must be based upon
the evidence presented; it cannot be based upon an assumption before
the facts are known or have come into existence.

[Flactual circumstances which may arise in the future cannot be fairly
determined now. As to this phase of the case we are asked to make a
hypothetical adjudication, where there is presently no justiciable

14
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controversy, and where the existence of a controversy is dependent
upon the happening of future events.

judgment should deal with a present, ascertained or ascertainable state
of facts....

In Cox , the court also held that an action seeking a declaration of rights based upon factual
circumstances which have not yet arisen was not yet ripe for judicial intervention.

In Resnick v. Nevada Gaming Comm., 104 Nev. 60, 752 P.2d 229, 231 (1988), the court held
that the Nevada Gaming Commission’s refusal to turn over investigative materials to an applicant for
a gaming license so that the applicant could better prepare for his licensing hearing did not present a
controversy ripe for judicial determination. The responsible agency had not yet made a final decision
or order. Thus, the matter was not ripe for judicial review.

A court may deny declaratory relief in the exercise of its discretion. El Capitan Club v.
Fireman's Fund Ins. Co., 89 Nev. 65, 506 P.2d 426 (1973). Where the court believes that more
effective relief can and should be obtained by another procedure and that for that reason, a declaration
will not serve a useful purpose, then the court is justified in refusing a declaration because of the
availability of another remedy. Id. 69-70 (citing Jones v. Robertson, 180 P.2d 929, 933 (Cal App.
1947)).

F. THERE IS NO INVASION OF PRIVACY CAUSE OF ACTION PROPERLY PLED

The First Amended Complaint purports to state claims for relief under theories of invasion of
privacy. The facts alleged relate to the FTB’s efforts to verify Plaintiff’s contention that he changed
his residency from California to Nevada. The facts alleged in this regard are that the FTB’s
representative used Plaintiff’s name, address and social security number in contacting Nevada utility
companies and government agencies in its investigation of his Nevada residency.

As discussed below, Plaintiff has failed to plead any actionable invasion of any privacy interest
and the pleadings show that the FTB’s representatives’ investigation was in furtherance of a legitimate

public duty.

15
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ANY DISCLOSURE OF PLAINTIFF’S TAX RETURN
INFORMATION WAS PURSUANT TO THE ADMINISTRATION OF
TAXES AND WAS AUTHORIZED BY CALIFORNIA LAW

California Revenue and Taxation Code section 19545 provides:

A return or return information may be disclosed in a judicial or
administrative proceeding pertaining to tax administration, if any of the

following apply:

(@) The taxpayer is a party to the proceeding, or the proceeding
arose out of, or in connection with, determining the taxpayer's civil 'or
criminal liability, or the collection of the taxpayer's civil liability with
respect to any tax imposed under this part.

(b)  The treatment of an item reflected on the return is directly
related to the resolution of an issue in the proceeding. ‘

(c) The return or return information directly relates to a transnational
relationship between a person who is a party to the proceeding and the
taxpayer which directly affects the resolution of an issue in the
proceeding. (Emphasis added).

The pleadings show that the FTB auditor was only verifying the truthfulness of the Plaintiff’s
claim of Nevada residency and any disclosures made were authorized under California law.

Most courts, including Nevada state and federal courts, draw on the principles set forth in the
Restatement (Second) of Torts § 652 A et seq. regarding invasion of privacy torts. Restatement §
652G incorporates the conditional privileges available to defendants stated in sections 594 and 598 A
which apply to the publication of any matter that is an invasion of privacy. These include section 594
Protection of the Publisher’s Interest; section 596, Common Interests; section 598, Communication to
One Who May Act in the Public Interest; and section 598 A, Actions of Inferior State Officers in a
Performance of Their Duties.

The case of McLain v. Boise Cascade Corp., 533 P.2d 343 (Ore. 1975) illustrates the privilege
allowed state agencies to investigate matters within their agencies’ concern. This includes the right to
conduct surveillance and minor trespass to property in order to validate a plaintiff’s position taken in

an agency action. As in the McLain case, Plaintiff, Gil Hyatt was not even aware of the FTB’s

investigation until after the fact. Complaint para. 15. Such agency inquiry to verify Plaintiff’s claim
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‘actions. By contending change of residency and volunteering proof of residency, Plaintiff invited

REN

of Nevada residency was obviously conducted in an unobtrusive manner. As in McLain, plaintiff’s
subjective belief and irritation that the agency “snuck around behind my back” is not an invasion of

privacy. McLain at . 345-47.

The Restatement affirmative defenses and related case law underscore the public policy that
an invasion of privacy is not actionable unless unwarranted and unreaéonable. Mr. Hyatt complains
of the FTB’s actions taken to verify his claimed Nevada contacts such as verifying home ownership
utility services and other social and business contacts which Mr. Hyatt contended established his
Nevada residency.

Whether the Defendant’sv actions enjoy a qualified privilege against a claim of invasion of
privacy is a question of law to be determined by the court. Senogles v. Security Benefit Life Ins. Co.,
536 P.2d 1358, 1362-63, 217 Kan. 438 (1975). In Senogles, the court held that there is no actionablé
invasion of privacy where the communication alleged to be actionable is made by a party concerning
a matter in which the parties have an interest or duty. As in Senogles, there is no contention by
Plaintiff that inquiry by FTB was not related to its official duty of administering state income tax by
seeking information to verify Plaintiff’s residency from those persons or agencies who would have such
information.

Whether or not there has been an invasion of privacy must be considered in light of Plaintiff’s

FTB’s inquiry to verify Plaintiff’s claim of Nevada residency. Such action amounts to consent to
FTB’s inquiry into Plaintiff’s Nevada contacts which Plaintiff contended amounted to residency.
Plaintiff complains of the inquiry made to Nevada agencies using Plaintiff’s name, address and/or
social security number. Of course, these are reasonable and common means of identifying persons.
This is information provided by Plaintiff to the FTB. As a matter of law, such action is not “offensive”

or unreasonable.
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In Hill v. Nat’l Collegiate Athletic Assoc., 865 P.2d 633, 648, 7 Cal.4th 1, 26 Cal.Rptr.2d 834
(1994), the California Supreme Court discussed the competing inte

allege and prove conduct that is “highly offensive” to a reasonable person:

In determining the “offensiveness” of an invasion of privacy interest,
common law courts consider, among other things: “the degree of the
intrusion, the context, conduct and circumstances surrounding the
intrusion as well as the intruder’s motives and objectives, the setting
into which he intrudes, and the expectations of those whose privacy is
invaded”. (Citation omitted).

The Hill court stressed the limited scope of the invasion of privacy tort and the narrow interest
protected:

Thus, the common law right of privacy is neither absolute nor globally
vague, but is carefully confined to specific sets of interest that must
inevitably be weighed in the balance against competing interest before
the right is judicially recognized. A plaintiff’s expectation of privacy
in a specific context must be objectively reasonable under the circum-
stances, especially in light of the competing social interests involved.
As one commentator has summarized: “through a careful balancing of
interest, the courts develop specific [common law] causes of action
which protected somewhat well-defined aspects of personal privacy.
Although privacy was clearly identified as an interest worthy of some
legal protection, courts generally did not give privacy a privileged place
or undue weight in the balancing process” [citation omitted]

Hill at 648.

In Mr. Hyatt’s case, he does not complain of any traditionally actionable acts of invasion of
privacy such as intrusion into a private place such as a home or even an office. Nor does Mr. Hyatt
contend that there has been any publication of a private matter to the general public or any person o1
entity other than those who could provide information to verify Mr. Hyatt’s contention of Nevada
residency.

The Hill court discussed the limited interest protected:

Legally recognized privacy interest are generally of two classes: (1)
interest in precluding the dissemination or misuse of sensitive and
confidential information (informational privacy); and (2) interest in
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making intimate personal decisions or conducting personal activities
without observation, intrusion, or interference (“autonomy privacy”).

Hill at 654.

As a matter of law, it is not reasonable to expect that Mr. Hyatt’s name, address and social
security number would not be used to identify him to utility companies or government agencies able
to verify Mr. Hyatt’s claim of residency. Merely identifying Mr. Hyatt by this public information is
not “highly offensive” as a matter of law. As the Hill court held:

Whether a legally recognized privacy interest is present in a given case
is a question of law to be decided by the court. [citation omitted]. ... if
the undisputed material facts show no reasonable expectation of
privacy or an insubstantial impact on privacy interest, the question of
invasion may be adjudicated as a matter of law.

1. INTRUSION UPON THE SECLUSION OF ANOTHER.

Plaintiff’s Second Cause of Action purports to state a claim for invasion of privacy due to
unreasonable intrusion upon the seclusion of another. Plaintiff believes that neighbors, businesses,
government officials and others in Nevada with whom Plaintiff has or may have social or business
interactions were approached and questioned by the FTB. It is Plaintiff’s belief that the FTB disclosed

or implied to these persons that Plaintiff was under investigation in California “in such a manner as to

~ cause doubts to arise concerning Plaintiff’s integrity and moral character”. Additionally, Plaintiff

contends that as part of the investigation of his 1991 tax return, he turned over to FTB “highly personal
and confidential information with the understanding that it would remain confidential.” Complaint par.
34. Plaintiff believes that FTB violated his right to privacy by revealing his “confidential information”
to unidentified third parties. Complaint par. 35.

Plaintiff believes that the FTB investigations of Plaintiff occurring in Nevada and California
were performed with the intent to harass, annoy, vex, embarrass and intimidate Plaintiff so that he
would enter into a settlement concerning the disputed taxes and penalties which serve to “syphon his

time and energies from the productive work in which he is engaged”. Complaint par. 36. Plaintiff
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believes that the FTB investigation was conducted in such a manner as to intentionally intrude into his|
solitude and seclusion which a reasonable person would find highly offensive. Complaint par. 37.
In PETA v. Bobby Berosini. Ltd., 111 Nev. 615, 628-639, 895 P.2d 1269 (1995), Modified on
other grounds, 113 Nev. 632, 637, 940 P. 2d 134, 138 (1997), the Nevada Supreme Court discussed the
common law of privacy torts as set forth in the Restatement (Second) of Torts, § 652A et. seq.:

... The four species of privacy tort are: (1) unreasonable intrusion upon the seclusion
of another; (2) appropriation of the name or likeness of another; (3) unreasonable
publicity given to private facts; and (4) publicity unreasonably placing another in a
false light before the public.

In PETA, the Nevada Supreme Court gave examples of situations where a person has no
reasonable expectation of privacy. It is no invasion of privacy to photograph a person in a public place.
PETA at 631. There is no reasonable expectation of privacy when the plaintiff knows that other
persons can overhear or as to matters which neighbors or passersby can observe . PETA at 633. Thus,
matters that are already public or which can be observed by the public are not protected.

One variety of invasion of privacy pled by Plaintiff is the unreasonable intrusion upon the

seclusion of another. The Nevada Supreme Court explained the elements of this tort in PETA:

To recover for the tort of intrusion, a plaintiff must prove the following elements: (1)
an intentional intrusion (physical or otherwise); (2) on the solitude or seclusion of
another; (3) that would be highly offensive to a reasonable person.

PETA, at 630-31 (citing Restatement (Second) Torts section 652A).

In PETA, the court rejected Berosini's argument that the placing of a camera was an intrusion

where the person placing the camera was merely recording the events occurring in a place where he
was authorized to be. On the issue of whether or not the Defendant's conduct would be highly offensive
to a reasonable person, the PETA court explained that there is a preliminary determination of
"offensiveness” which presents a legal issue for the court rather than the fact finder:

... A court considering whether a particular action is "highly offensive" should consider
the following factors: "the degree of intrusion, the context, conduct and circumstances
surrounding the intrusion as well as the intruder's motives and objectives, the setting
into which he intrudes, and the expectations of those whose privacy is invaded."
[citations omitted].
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PETA, at 634-35.

The PETA court noted the non-intrusive nature of the video-taping process. As in the
investigation of Mr. Hyatt’s residency, Berosini was not even aware of the intrusion. The court found
that Berosini's privacy claims arose not from the actual presence of the video camera, but from the
subsequent publication of the video tape contents. In the instant case, Plaintiff merely complains tha
persons and entities in Nevada were contacted by FTB’s agents to verify his Nevada contacts and
claimed residency. Whether or not and when Plaintiff became a Nevada resident was the issue between
the FTB and Plaintiff. Verification of Piaintiff’ s information in this regard cannot be considered

tortious.
2. PUBLICITY GIVEN TO PRIVATE FACTS.

Plaintiff’s Third Cause of Action purports to state a claim for invasion of privacy for
unreasonable publicity given to private facts. In this regard he alleges that he revealed to the FTB
“highly personal and confidential information at the request of the FTB” as part of its investigation and
that he expected this information to be kept confidential. Complaint par. 41. Plaintiff alleges that thd
FTB disclosed to third parties in Nevada “certain of Plaintiff’s personal and confidential informatiory
which had been cooperatively disclosed to the FTB only for legitimate investigative purposes”.
Complaint par. 42. The information disclosed is revealed in the Complaint to be Plaintiff’s name,
address and social security number used by the FTB to identify the Plaintiff to agencies and entities
contacted by the FTB for information to verify Plaintiff’s Nevada residency. The information used to
identify the Plaintiff are public, rather than private facts. Such information is commonly and necessarily
used to identify a person. Plaintiff’s place of residence was at issue as a result of Plaintiff’s 1991 return
claiming Nevada residency. The information used was voluntarily provided to the FTB by the Plaintiff.

In Montesano v. Donrey Media Group, 99 Nev.644, 649, 668 P.2d 1081 (1983), Cert. Denied,
466 U.S. 959 (1984), the Nevada Supreme Court discussed this tort. The privacy tort of public
disclosure of private facts requires proof that a public disclosure of private facts has occurred which

would be offensive and objectionable to a reasonable person of ordinary sensibilities. In Montesano|
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the Nevada Supreme Court recognized this tort cause of acti-on as set forth in the Restatement (Second)
of Torts, § 652D (1977), but applied a more restrictive interpretation than outlined in the comments to
the Restatement, or as set forth in opinions from other jurisdictions.

The Montesano case involved publication of an article in the Las Vegas Review Journal relating
to police officers injured or killed in the line of duty. The newspaper included in its article a report of
the plaintiff's hit and run killing of a police officer which had occurred 20 years earlier. The Court
rejected the plaintiff’s argument that use of his name was not a legitimate concern to the public when
balanced against the long passage of time and his criminal rehabilitation and return to private, lawfu
life. The line of privacy cases followed by Nevada's Supreme Court wherein liability was rejected for
unauthorized disclosure of identity include situations where the names were published of a victim of
rape, a person subjected to involuntary sterilization, and a victim of institutionalized whipping in a
correctional facility. Montesano, 99 Nev. at 651-55.

The Nevada Supreme Court follows the United States Supreme Court's lead in Cox
Broadcasting v. Cohn, 420 U.S. 469, 494-495, 95 S.Ct. 1029, 1045-1046, 43 L.Ed.2d 328 (1975),
where the offending publication involves matters of public record:

Even the prevailing law of invasion of privacy generally recognize that the
interest of privacy fades when the information involved already appears on the public
record. The conclusion is compelling when viewed in terms of the First and
Fourteenth Amendments and in light of the public interest in a free press.

Montesano, 99 Nev. at 653-54. Plaintiff's name and address are matters of public record obviously
protected by Montesano and Cox Broadcasting even if published to the world by the media. The
FTB’s limited use of the information necessary to identify Plaintiff in order to verify his residence is
not actionable.

InM & R Inv. Co., Inc. v. Mandarino, 103 Nev. 711, 719,748 P.2d 488 (1987), the Nevada

Supreme Court held that publication of facts which the plaintiff himself made public did not constitute
a publication of private facts and that there is no reasonable expectation of privacy when the plaintiff

makes facts public.
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A person’s name, address and social security number are made public to some degree by all
persons living and conducting business in modern society. Mere inquiry to verify Plaintiff’s residency
and use of this minimal information to identify Plaintiff cannot be considered offensive as a matter of
law.

3. CASTING IN FALSE LIGHT.

Plaintiff’s Fourth Cause of Action purports to state a claim for invasion of privacy for casting
Plaintiff in false light. In this regard, Plaintiff alleges that by gathering information in Nevada as par]
of its investigation, the FTB invaded Plaintiff’s right to privacy “by stating or insinuating to said
Nevada residents that Plaintiff was under investigation in California, thereby falsely portraying Plaintiff
as having engaged in illegal and immoral conduct, and decidedly casting Plaintiff’s character in false
light”. Complaint par. 46. Plaintiff further alleges that the FTB’s conduct in publicizing its
investigation had the effect of “compromising the attitude of those who know or would, in reasonablé
likelihood, come to know Gil Hyatt because of the nature and scope of his work.” The publicity was
“offensive and objectionable” to Plaintiff. Plaintiff alleges that the FTB acted “for other than
honorable, lawful or reasonable purposes” and its conduct “was calculated to harm, vex, annoy and
intimidate Plaintiff resulting in “damage to Plaintiff’s reputation.” Complaint par. 47.

In PETA, the court referenced the false light invasion of privacy tort. The false light tort was
not appealed. Nonetheless, the appellant argued that video tapes which were defamatofy resulted in
Berosini's actions “being taken out of contexf.” This was stated by the Supreme Court to be the “very
essence of the ... false light tort.” In footnote 4 on page 622 of the opinion, the Nevada Supreme Courf
referenced the federal cases of Machleder v. Diaz, 801 F.2d 46, 55 (2d Cir. 1986), cert. denied, 479
U.S. 1088 (1987) and Rinsley v. Brandt, 700 F.2d 1304, 1307 (10th Cir. 1983). In Brandt, the Tenth
Circuit Court of Appeals discussed the false light tort as set forth in the Restatement (Second) of Tortg
§ 652E (1977):

One who gives publicity to a matter concerning another that places the
other before the public in a false light is subject to liability to the other
for invasion of his privacy, if
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(a) the false light in which the other was placed would be
highly offensive to a reasonable person, and

(b) the actor had knowledge of or acted in reckless disregard as
to the falsity of the publicized matter and the false light in
which the other would be placed.

Brandt at 1306.

The Brandt court explained that the injury redressed by the false light privacy tort is mental

distress from having been exposed to public view as compared to defamation actions which
compensate damage to reputation. Id. at 1307. In other respects, the false light tort is similar to
defamation. Both involve a determination that the matter published is not true. Truth is an absolute
defense. Statements of opinion are not actionable. Id. at p. 1307. Whether a given statement
constitutes an assertion of fact or an opinion is a question of law for determination by the court. Id. at
1308.

In the Diaz case, the Federal Second Circuit Court of Appeals considered the false light tort.
The court made a detailed review of the background of this tort and applied the common law approach
set forth in the Restatement (Second) of Torts § 652E. Id. at 52-53.
The Diaz court noted the significant procedural difference between the false light and defamation tort:

...The burden of proof in a defamation case is preponderance of the
evidence, while in false light litigation it takes clear and convincing
evidence to establish the claim.

Id. at 56.
Both the Brandt and Diaz cases stress the First Amendment safe-guard applied to the false light

privacy tort. Brandtat 1307, Diaz at 53-54.

For the false light invasion of privacy tort to lie, there must be “publicity”. Unlike the tort of
defamation, this requires more than a mere publication of disparaging facts to another. The publication
for a false light claim to lie must be to the public generally or to a large number of persons. Morrow

v. 1T Morrow, Inc., 911 P.2d 964, 968, 139 Or. App. 212 (1996), Review denied, 916 P. 2d 312 (Or.

1996). Restatement (Second) of Torts § 652D comment (a) discusses the “publicity” requirement:
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The form of invasion of the right of privacy covered in this Section
depends upon publicity given to the private life of the individual.
“Publicity,” as it is used in this Section, differs from “publication,” as
that term is used in Section 577 in connection with liability for
defamation. “Publication,” in that sense, is a word of art, which
includes any communication by the defendant to a third person.
“Publicity,” on the other hand, means that the matter is made public, by
communicating it to the public at large, or to so many persons that the
matter must be regarded substantially certain to become one of public
knowledge. The difference is not one of the means of communication,
which may be oral, written or by any other means. It is one of a
communication that reaches, or is sure to reach, the public.

Thus, because of the “publicity” requirement, courts have held that reports to government
agencies and investigation of or reports regarding a plaintiff’s insurance do not qualify under the false!
light invasion of privacy tort. Andrews v. Stallings, 892 P.2d 611, 626, 119 N.M. 478 (N.M. App.
1995).

G. PLAINTIFF HAS FAILED TO PLEAD AN ACTIONABLE TORT OF OUTRAGE

Plaintiff’s fifth cause of action purports to state a claim for the “tort of outrage”. In this regard,
Plaintiff alleges that the manner in which FTB carried out its investigation and FTB’s apparent intent
to continue its investigation and assess taxes, interest and penalties “was, and continues to be, extreme,
oppressive and outrageous conduct”. Plaintiff believes that FTB carried out its investigation in Nevada
for the “ostensible purpose of seeking truth concerning his place of residency,...” but that the true
purpose was to coerce payment of sums “irrespective of his demonstrably bona fide residence of
Nevada throughout the disputed periods.” Plaintiff alleges that as a result of this conduct, he has
“indeed suffered fear, grief, humiliation, embarrassment, anger and a strong sense of outrage...”.
Complaint par. 51.

In Branda v. Sanford, 97 Nev. 643, 648, 637 P.2d 1223 (1981) the Nevada Supreme Court
considered the elements of this tort:

We recently explicitly recognized that liability can flow from intentional infliction of
emotional distress. Star v. Rabello, 97 Nev. 124, 625 P.2d 90 (1981). There, we stated
the elements of a prima facia case to be: (1) extreme and outrageous conduct by the
defendant; (2) intent to cause emotional distress or reckless disregard as to the proba-
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bility; (3) severe emotional distress; and (4) actual and proximate causation of the
emotional distress. Id., citing Cervantes v. J.C. Penney. Inc., 595 P.2d 975 (Cal. 1979).

The acts compléined of by Plaintiff are really only that the FTB investigation resulted in an
adverse finding and assessment of additional tax, intereét and penalties. No doubt every taxpayer faced
with an additional assessment has anxieties. People may be outraged at the prospect of taxes, but such
outrage is not actionable. It is not extreme and outrageous conduct for the FTB to investigate a
taxpayer’s alleged change of residency done contemporaneously with receipt of extraordinary income

It is their job.

H. PLAINTIFF HAS NOT PLED AN ACTIONABLE TORT OF ABUSE OF PROCESS.

Plaintiff’s Sixth Cause of Action purports to state a claim for abuse of process. Plaintiff does
not allege that any court action was taken by the FTB or that any court process was employed. In thig
regard, Plaintiff alleges that the FTB sought to “extort vast sums of money from Plaintiff through
administrative proceedings... through means of administrative quasi-subpoenas”. Complaint par. 55
The FTB directed “Demand][s] to Furnish Information” referenced by Plaintiff as “quasi-subpoenas’]
to Nevada residents, professionals and businesses, “requiring specific information about Plaintiff”
without authorization from any Nevada court or government agency. Plaintiff contends that this
constitutes “actionable abuse of process”. Each “demand” was represented to be “authorized by
California Revenue and Taxation Code § 19504 (formerly 19254(a) and 26423(a)) sent out by the state
of California, Franchise Tax Board on behalf of “the people of the State of California” identified as
relating to “In the Matter of: Gilbert P. Hyatt;”, further identifying Plaintiff by his social security
number and “in certain instances by his actual home address in violation of express promises of
confidentiality by the FTB;...”.

Plaintiff contends that each “demand” was unlawful and used to coerce payment of taxes from
him and by assessing taxes, interest and penalties, the FTB abused its administrative powers.
Complaint par. 56. Plaintiff characterizes these actions as “intentional and malicious abuse of the

administrative processes,...”. Complaint par. 57.
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In Dutt v. Kremp, 111 Nev. 567, 575, 894 P.2d 354 (1995), the Nevada Supreme Court defined
the tort of abuse of process:

An abuse of process claim consists of two elements: (1) an ulterior
purpose other than resolving a legal dispute; and (2) a willful act in the
use of process not proper in the regular conduct of the proceeding.
Kovacs v. Acosta, 106 Nev. 57, 59, 787 P.2d 368, 369 (1990). An
“ulterior purpose” includes any “improper motive” underlying the
issuance of legal process. See Laxalt v. McClatchy, 622 F .Supp. 737,
751 (D. Nev. 1985).

An action for abuse of process hinges on the misuse of regularly issued process. In contrast,
the tort of malicious prosecution rests upon the wrongful issuance of process. Nevada Credit Rating
Bur. v. Williams, 88 Nev. 601, 606, 503 P.2d 9 (1972).

Plaintiff’s pleading of abuse of process falls short of stating a claim upon which relief can be
granted by the court. Plaintiff complains that during its investigation FTB improperly used
“administrative quasi-subpoenas”, including “Demand[s] to Furnish Information” addressed to Nevada
persons. The purpose alleged in the Complaint is to obtain information regarding Plaintiff’s residency
and compel payment of California income tax.

The abuse of process tort requires an “ulterior purpose other than resolving a legal dispute”
which is not pled and “use of process not proper in the regular conduct of the proceeding.” Dutt, 111
Nev. at 575. The obvious purpose of the “quasi-subpoenas™ was to gather information regarding
Plaintiff’s claim of Nevada residency. No use of “process” is pled.

In Laxalt v. McClatchy Newspapers, 622 F. Supp. 737, 750-51 (Nev. 1985), the U.S. District
Court in Nevada considered Nevada law regarding the tort of abuse of process. In doing so, the federal
court discussed “process”:

’

.. the phrase clearly indicates that the available process in the case
(complaint and summons) was abused by the subsequent acts of the
lawyer. The availability of process is thus a prerequisite to the tort, in
that there must be process extant which the defendant abuses in order
for the tort to lie. The mere filing of a complaint with malicious intent
is insufficient or there must also be some subsequent act to filing which
abuses the process.
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The McClatchy court made it clear that some “process” must be abused following the initiation
of litigation for the tort to lie.

The term “process” as used in the tort elements broadly describes the tools available to litigants
during court proceedings once an action is commenced. For a tort of abuse of process, the defendant
must have employed some “process”, in the technical sense of the term. See Sea-Pac Co., Inc. v.

United Food & Commer. Worker’s Loc. Union, 699 P.2d 217, 218-19, 103 Wash.2d 800 (1985). In

Sea-Pac, the plaintiff claimed abuse of process resulted from a labor union filing a charge with the

National Labor Relations Board with a malicious motive. The Washington Supreme Court held that
the trial court erred in failing to grant the labor union’s motion for summarjf judgment because no court
process had been employed by the labor union. There must be an act after filing a lawsuit using legal
process “empowered by that suit to accomplish an end not within the purview of the suit.” [citation
omitted]. Id.

Likewise, in Foothill Ind. Bank. v. Mikkelson, 623 P.2d 748, 757 (Wyo. 1981) the Wyoming
Supreme Court held that publication of a notice of mortgage foreclosure not involving court action was
not use of “process” as used in the tort of abuse of process. Even if the motive which impels the
mortgagee to seek foreclosure was malicious, no abuse of process results. The law does not concern
itself with motive of parties that “was animated by hostility or other bad motive” when the tool
employed is for the intended purpose. Id.

The word “process” as used in the tort of abuse of process encompasses the entire range of
procedures incident to the judicial litigation process, including discovery requests, deposition notices
entry of defaults, motion practice in addition to the tradition motion of “process” which was restricted
to utilization of process in the nature of attachment, garnishment or warrants of arrest resulting in
seizure of person or property. Nienstedt v. Wetzel, 651 P.2d 876, 880-81 (Ariz. App. 1982). Whether
or not the process of a non-judicial agency was used for an improper purpose is for the agency to

decide. Without misuse of process issued in a court action, there can be no abuse of process. Sea-Pag

Co.at221.
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.of verbiage, Plaintiff fails to state his averments of fraud with particularity as required by NRCP 9 (b)

In this case, Mr. Hyatt has not alleged that any court proceeding existed or that any court
process was employed against him. Thus, there can be no abuse of process claim.
L. NO FRAUD CLAIM IS PROPERLY ALLEGED.
Plaintiff’s Seventh Cause of Action purports to state a claim for fraud. Over five pages of the
Amended Complaint are devoted to these allegations. Nearly all of these allegations state mere

argument, conclusions and speculation not supported by fact allegations. In spite of the great quantity

The facts pled state only, in essence, that Plaintiff relied on the FTB’s promise of confidentiality in
turning over highly confidential information (i.e. his address) during the FTB’s investigation and that
the FTB betrayed this trust (thus defrauding him) by sending “Demand([s] to Furnish Information” to
Las Vegas utility companies during the investigation to determine his residency. The harm alleged is
that FTB’s requests included identification of Plaintiff by his ;mme and address. Complaint paragraphs
60-64. Plaintiff admits that it was his legal duty to cooperate in the FTB investigation. Complaint

Paragraph 71.

In Nevada the essential elements of intentional misrepresentation are set forth in Landex. Inc.
v. State ex rel. List, 94 Nev. 469, 478, 582 P.2d 786 (1978):

1. A false misrepresentation made by the Defendant;

, 2. Knowledge or belief on the part of the Defendant that the representation is
false or that he had an insufficient basis of information to make the representation;

3. An intention to induce the Plaintiff to act or to refrain from acting in reliance
upon the misrepresentation;

4. Justifiable reliance upon the misrepresentation on the part of the Plaintiff in
taking action or refraining from it; and

5. Damage to the Plaintiff resulting from such reliance.

The elements of intentional misrepresentation must be established by clear and convincing

evidence. Lubbe v. Barba, 91 Nev. 596, 599, 540 P.2d 115 (1975).
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A review of the type of damages required to be proven by the Plaintiff shows how inapplicable
the tort of fraud is in this situation. In Randono v, Turk, 86 Nev. 123, 466 P.2d 218 (1970), the Nevada
Supreme Court discussed both measures of damages for fraud. These include "out-of-pocket" or
"benefit-of-the-bargain” measures of damages. Both measures of damage involve pecuniary loss to
the plaintiff. Neither measure of damages includes an award for emotional distress or hurt feelings.

The Plaintiff is really only complaining that his address was used in a manner that he finds
disagreeable. The FTB used Plaintiff’s address to identify Plaintiff to other agencies and utilities in
order to verify Plaintiff’s claim of Nevada residency. This does not satisfy the elements of fraud.

J. NEGLIGENT MISREPRESENTATION IS NOT PROPERLY PLED.

Plaintiff’s Eighth Cause of Action purports to state a claim for negligent misrepresentation. The
allegations in this regard are incomprehensible for the most part. It is apparently contended that a
“business relationship” of “trust” existed between the Plaintiff and FTB which was breached when thd
F1B failed to inform Plaintiff that its agents would fail to keep information he provided confidentia}
in spite of assurances to do so. Plaintiff would have it that the FTB is his trusted agent! The FTB’s
function is provided for by California statutes and regulations. This scheme does not provide that the
agency is the taxpayers’ fiduciary. As set forth above, the agency has authority to use taxpayer
information in furtherance of its duties. Plaintiff was admittedly obligated by law to cooperate with
the FTB’s investigation and to provide information to it.

The elements of négligent misrepresentation are set forth in Bill Stremmel Motors, Inc. v. First
Nat. Bank of Nev., 94 Nev. 131, 134, 575 P.2d 938 (1978):

1. The defendant must have supplied information while in the course of
his business, profession or employment, or any other transaction in which he had a
pecuniary interest;

2. The information must have been false;

3. The information must have been supplied for the guidance of the
plaintiff in his business transaction;

4, The defendant must have failed to exercise reasonable care or
competence in obtaining or communicating the information;
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5. The plaintiff must have justifiably relied upon the information by taking
action or refraining from taking action; and

i 6. As a result of his reliance upon the accuracy of the information, the
plaintiff must have sustained damage.

Plaintiff’s Eighth purported cause of action is a perversion of the tort. There was no “business
transaction” between Plaintiff and the FTB. The matter concerned only the FTB’s investigation of
Plaintiff’s claim of change of residence, a determination that he did not and assessment of additional
taxes. Plaintiff argues that the FTB misrepresented its intent or ability to keep his address confidential.
He does not allege that this information was used for purposes other than those relating to investigating
his residence and assessing income tax, the FTB’s statutory duty.

Nor does Plaintiff plead any damage compensable under this tort. In Bill Stremmel Motors, the
Nevada Supreme Court adopted the Restatement (Second) of Torts theory of this tort. Comment a of
section 552 of the Restatement makes it clear that damage resulting from the false information provided
must relate to commercial information negligently provided by one under a duty to provide commercial

information, resulting in pecuniary harm to the party relying on it in a business transaction.
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II1.
CONCLUSION
The Plaintiff’s action for declaratory relief cannot be maintained due to the pending
administrative proceedings. Plaintiff’s tort claims are barred by his failure to comply with the
California Tort Claims Act. Under Nevada law, the tort claims are not properly pled.
There are no allegations which if proven would permit recovery. Accordingly, Defendant

is entitled to judgment on the pleadings.

DATED this f " day of February, 1999.

McDONALD CARANO WILSON McCUNE

gy
By o /26—
BRYAN R CLARK;ESQ.

2300 Wgst Sahara Avenue, Suite 1000

Las Vegas, Nevada 89102

(702) 873-4100

Attorneys for Defendant

#9860
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