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DISTRICT COURT
CLARK COUNTY, NEVADA

98A382999

Civil Conversion Case Type September 03, 2019COURT MINUTES

98A382999 Gilbert Hyatt
 vs 
California State Franchise Tax Board

September 03, 2019 09:30 AM Supreme Court Order

HEARD BY: 

COURT CLERK:

COURTROOM: Jones, Tierra

Berkshire, Teri

RJC Courtroom 14B

JOURNAL ENTRIES

APPEARANCES CONTINUED: Representative, Mr. Scott DePeel, present.  

Court noted the case has been remanded based on the Damages and Costs. Colloquy 
regarding Supreme Court Order. Mr. Hutchison advised he was just handed an order from 
opposing counsel, the he is opposed to. Arguments by counsel, stating history of case, and 
Supreme Court Decisions. Following arguments by counsel, Court directed both sides to 
submit competing orders. Further, Court directed the parties to brief the issues, as to, is there 
a prevailing party, if there is a prevailing party, who is that, and why is that the case, as well as 
whether or not Judgment should be issued in favor of the Franchise Tax Board. COURT 
ORDERED, both briefs due by 10-15-19. Court noted if the Court can proceed with an order 
after that date, the Court will issue an order. If not, the Court will re-set the matter for a 
hearing.

PARTIES PRESENT:
Gilbert P Hyatt Plaintiff

Mark   A Hutchison Attorney for Plaintiff

Pat Lundvall Attorney for Defendant

RECORDER: Boyd, Victoria

REPORTER:

Page 1 of 1Printed Date: 10/1/2019 September 03, 2019Minutes Date:

Prepared by: Teri Berkshire
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Thomas L. Steffen (1300)
Mark A. Hutchison (4639)
HUTCHISON & STEFFEN
530 South Fourth Street
LasVegas , NY 89101
(702) 385-2500

Attorneys for Plaintiff

GILBERT P. HYATT

Plaintiff
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DISTRICT COURT

CLARK COUNTY, NEV ADA

FRANCHISE tAX BOARD OF THE
STATE OF CALIFORNIA, and DOES

100 , inclusive

Defendants.

Case No- /l-3g~
Dept. No.
Docket No. 

COMPLAINT

Jury Trial Demanded

Exempt from Arbitration:
Declaratory Relief, Significant
Public Policy and Amount in Excess
Of $40,000

Plaintiff, Gilbert P. Hyatt, complains against defendants , and each of them, as follows:

PARTIES

1. Plaintiff resides in Clark County, Nevada and has done so since September 26, 1991.

2. Defendant Franchise Tax Board of the State of California (hereinafter "FTB") is a

governmental agency of the State of California with its principal office located in Sacramento

California, and a district office located in Los Angeles, California. The FTB' s function is to ensure

by non-residents.

the collection of state income taxes from California residents and from income earned in California

3. The identity and capacities of the defendants designated as Does 1 through 100 are so

designated by plaintiffbecause of his intent by this complaint to include as named defendants every

individual or entity who, in concert with the FTB as an employee, representative, agent or

independent contractor, committed the tortious acts described in this complaint. The'true names
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and capacities of these Doe defendants are presently known only to the FTB , who committed the

tortious acts in Nevada with the assistance of said Doe defendants who are designated by fictitious

names only until plaintiffis able, through discovery, to obtain their true identities and capacities;

upon ascertaining the true names and capacities of these Doe defendants , plaintiff shall promptly

amend this complaint to properly name them by their actual identities and capacities. For pleading

purposes , whenever this complaint refers to "defendants;" it shall refer to these Doe defendants

whether individuals, corporations or other forms of associations or entities, until their true names

are added by amendment along with particularized facts concerning their conduct in the

commission of the tortious acts alleged herein.

4. Plaintiff is informed and believes , and on that basis alleges, that defendants , in acting

or omitting to act as alleged, acted or omitted to act within the course and scope of their

employment or agency, and in furtherance of their employer s or principal's business , whether the

employer or principal be FTB or some other governmental agency or employer or principal whose

identity is not yet known; and that FTB and defendants were otherwise responsible and liable for

the acts and omissions alleged herein.

5. This action is exempt from the court-annexed arbitration program, pursuant to Rule 3

because: (1) this is an action for inter alia, declaratory relief; (2) substantial issues of public policy

are implicated concerning the sovereignty of the State of Nevada and the integrity of -its territorial

boundaries as opposed to governmental agencies of another state who enter Nevada in an effort to

extraterritorially, arbitrarily and deceptively enforce their policies , rules and regulations 

residents of Nevada in general, and plaintiff Gilbert P. Hyatt in particular; and (3) the sums of

money and damages involved herein far exceed the $40 000.00 jurisdictional limit ofthe arbitration

program.

6. Plaintiff hereby requests ajury trial for his Second, Third, Fourth, and Fifth Causes of

Action.

SUMMARY OF CLAIMS

7. Plaintiff, by this action, seeks: (1) declaratory relief under NRS 30. 010 et seq.

confirm plaintiffs status as a Nevada resident effective as of September 26 , 1991 and continuing

- 2 -
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to the present and, correspondingly, his non-residency during said period in California; (2) recovery

of compensatory and punitive damages against the FTB and the defendants for invasion of

plaintiffs right of privacy resulting from their investigation in Nevada of plaintiffs residency,

domicile and place of abode and causing (a) an unreasonable intrusion upon plaintiffs seclusion

(b) an unreasonable publicity given to private facts, and ( c) casting plaintiffin a false light; and (3)

recovery of compensatory and punitive damages against the FTB and the defendants for their

outrageous conduct in regard to their investigation in Nevada ofplaintiffs residency, domicile and 

place of abode. The claims specified in this paragraph constitute five separate causes of action as

hereinafter set forth in this complaint.

FACTUAL BACKGROUND

Plaintiff's Residency in Nevada

8. Plaintiff moved to the State of Nevada, County of Clark, and established full-time

residency here on September 26, 1991 and has remained a full-time, permanent resident since that

time. Prior to his relocation to Nevada, plaintiff resided in Southern California. Plaintiff is a

highly successful inventor. Specifically, plaintiff has been granted numerous important patents for

a wide range of inventions relating to computer technology. Plaintiff primarily works alone in the

creation and development of his inventions and greatly values his privacy both in his personal life

and business affairs. After certain of his important inventions were granted patents in 1990

. plaintiffbegan receiving a great deal of unwanted and unsolicited publicity, notoriety and attention.

To greater protect his privacy, to enjoy the social, recreational, and financial advantages Nevada

has to offer, and to generally enhance the quality of his life and environment, plaintiff relocated

to Nevada on September 26, 1991. This move tookplace after much consideration and almost an

entire year of planning.

9. The following events are indicative of the fact that on September 26 , 1991 , plaintiff

commenced both his residency and intent to remain in Nevada, and a continuation of both down

to the present: (1) the sale of plaintiffs California home in October 1991; (2) his renting and

residing at an apartment in Las Vegas commencing in October 1991 and continuing until April

1992 when plaintiffc1osed the purchase of a home in Las Vegas; (3) in November 1991 , plaintiff

- 3 -
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registered to vote in Nevada, obtained a Nevada driver s license, and joined a religious

organization in Las Vegas; (4) plaintiffs ' extensive search , commencing in December 1991 , for a

new home in Las Vegas, and in the process utilizing the services of various real estate brokers; (5)

during the process of finding a home to purchase, plaintiff made numerous offers to buy; (6)

plaintiffs purchase ofa new home in Las Vegas on April 3 , 1992; (7) plaintiff maintained and

expanded his business interests from Las Vegas; and (8) plaintiff has , through the years from

September 26 , 1991 and down to the present, contacted persons in high political office, in the

professions, and other walks of life, as a tme Nevada resident of some renown would , not

concealing the fact of his Nevada residency. In sum, plaintiff has substantial evidence, both

testimonial and documentary, in support of the fact of his full-time residency, domicile and place

of abode in Nevada commencing on September 26 , 1991 and continuing to the present.

The FTB and Defendants ' Investigation of Plaintiff in Nevada

10. Because plaintiff was a resident of California for part of 1991 , plaintiff filed a Part-

Year state income tax return with the State of California for 1991 (the " 1991 Return"). Said return

reflects plaintiff s payment of state income taxes to California for income earned during the pe110d

of January 1 through September 26 , 1991.

11. In or about June of 1993 - 21 months after plaintiff moved to Nevada - for reasons

that have never been specified, but are otherwise apparent, the FTB began an audit ofthe 1991

Return. In or about July of 1993 , as part of its audit, the FTB began to investigate plaintiff by

making or causing to be made numerous and continuous contacts directed at Nevada. Initially, the

FTB sent requests to Nevada government agencies for information concerning plaintiff - a paper

foray that continued for the next severa~ years.

12. In or about January of 1995 , FTB auditors began planning a trip to Las Vegas, the

purpose of which was to enhance and expand the scope of their investigation of plaintiff. In March

of 1995 , the FTB and defendants commenced a "hands on" investigation of plaintiff that included

unannounced confrontations and questioning about private details of plaintiffs life. These

intmsive activities were directed at numerous residents of Nevada, including plaintiffs current and

former neighbors, employees of businesses and stores frequented by plaintiff, and alas, even his

- 4-
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trash collector!

13. Both prior and subsequent to the intrusive

, "

hands on" investigations described in

paragraph 12 , above, the FTB propounded to numerous Nevada business and professional entities

and individual residents of Nevada "quasi-subpoenas" entitled "Demand to Furnish Information

which cited the FTB' s authority under California law to issue subpoenas and demanded that the

recipients thereof produce the requested information concerning plaintiff. Plaintiff is infonned and

believes, and therefore alleges, that the FTB never sought permission from a Nevada court or any

Nevada government agency to send such "quasi-subpoenas" into Nevada where, induced by the

authoritative appearance of the inquisitions, many Nevada residents and business entities did

respond with answers and information concerning plaintiff.

14. Subsequent to the documentary and "hands on" forays into Nevada by the FTB and

defendants , the FTB also sent correspondence, rather than "quasi-subpoenas " to Nevada Governor

Bob Miller, Nevada Senator Richard Bryan and other government officials and agencies seeking

information regarding plaintiff and his residency in Nevada. Plaintiff is further informed and

believes , and therefore alleges, that the FTB intentionally sent unauthorized "quasi-subpoenas

(i.

, "

Demand to Furnish Information ) to private individuals and businesses in a successful

attempt to coerce their cooperation through deception and the pretense of an authoritative demand

while on the other hand, sending respectful letter requests f?r information to Nevada governmental

agencies and officials who undoubtedly would have recoiled at the attempt by the FTB to exercise

extraterritorial authority in Nevada through the outrageous means of the bogus subpoenas.

15. Plaintiff neither authorized the FTB' s aforementioned documentary and pretentious

forays into Nevada, nor was plaintiff ever aware that such information was being sought in such

a manner until well after the "quasi-subpoenas" had been issued and the responses received.

Similarly, plaintiff had no knowledge of the FTB and defendants ' excursions to Las Vegas to

investigate plaintiff or the FTB' s correspondence with Nevada government agencies and officials

until well after such contacts had taken place. Upon information and belief, plaintiff alleges that

all of the above-described activities were calculated to enable the FTB to develop a colorable basis

for assessing a huge tax against plaintiff despite the obvious fact that the FTB was proceeding

- 5 -
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against a bona fide resident of Nevada.

Assessment for 1991

16. On April 23 , 1996, after the FTB had completed its audit and investigation of the 1991

Return, the FTB sent a Notice of Proposed Assessment (i. , a formal notice that taxes are owed)

to plaintiff in which the FTB claimed plaintiff was a resident of California - not Nevada until

April 3 , 1992. The FTB therefore assessed plaintiff California state income tax for the period of

September 26 through December 31 of 1991 in a substantial amount. Moreover, the FTB also

assessed a penalty against plaintiff in an amount almost equal to the assessed tax after summari I y

concluding that plaintiffs non-payment of the assessed tax, based upon his asserted residency in

Nevada and non-residency in California, was fraudulent.

17. Plaintiff, who demonstrably is and was at all times pertinent hereto , a bona fide resident

of Nevada should not be forced into a California forum to seek relief from the unjust and tortious

attempts by the FTB to extort unlawful taxes from this Nevada resident. Plaintiff avers that the

manufactured issue of his residency in Nevada for the period of September 26 through December

31 of 1991 should be determined in Nevada, the state of plaintiffs residence. The FTBis in effect

attempting to impose an "exit tax" on plaintiffby coercing him into administrative procedures and

possible future court action in California. The FTB has arbitrarily, maliciously and without support

in law or fact, asserted that plaintiff remained a California resident until he purchased and closed

escrow on a new home in Las Vegas on April 3, 1992. In a word, the FTB' s prolonged and

monumental efforts to find a way - any way - to effectively assess additional income taxes

against plaintiff after he changed his residency from California to Nevada is based upon

governmental greed arising from the FTB' s eventual awareness of the financial success plaintiff

has realized since leaving. California and becoming a bona fide resident of the State of Nevada,

The aforesaid date of Nevada residency accepted by the FTB with respect to the 1991 Report is

over six months after plaintiff moved to Nevada with the intent to stay and began, he thought, to

enjoy all the privileges and advantages of residency in his new state.

The FTB' s Continuing Pursuit of Plaintiff in Nevada

18. On or about April 1 , 1996, plaintiff received formal notice that the FTB had

- 6-
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commenced an investigation into the 1992 tax year and that its tentative determination was that

plaintiff would also be assessed California state income taxes for the period of January 1 through

April 3 of 1992.

19. On or about April 10, 1997 and May 12 , 1997 respectively, plaintiff received notices

from the FTB that it would be issuing a formal "Notice of Proposed Assessment" in regard to the

1992 tax year in which it will seek back taxes from plaintiff for income earned during the period

of January 1 through April 2 , 1992 and in addition would seek penalties for plaintiffs failure to

file a state income tax return for 1992. .

20. Prior to the FTB sending the formal Notice of Proposed Assessment for the 1992 tax

year, a representative ofthe FTB stated to one of plaintiffs representatives that disputes over such

assessments by the FTB always settle at this stage as taxpayers do not want to risk their personal

financial information being made public. Plaintiff understood this statement to be a strong

suggestion by the FTB that he settle the dispute by payment of some portion of the assessed taxes

and penalties. Plaintiff refused, and continues to refuse to do so, as he has not been a resident of

California since his move to Nevada on September 26 , 1991 , and it remains clear to him that the

FTB is engaging in its highhanded tactics to extort "taxes and penalties" from him that he does not

legally or morally owe.

21. On or about August 14, 1997, plaintiff received a formal Notice of Proposed

Assessment for 1992. Despite the FTB' s earlier written statements and findings that plaintiff

became a Nevada resident at least as of April 3 , 1992 and its statement in such Notice of Proposed

Assessment that "We (the FTB) consider you to be a resident of this state (California) through

April 2 , 1992 " such notice proceeded to assess California state income taxes on plaintiffs income

for the entire year of 1992. Specifically, the FTB assessed plaintiff state income taxes for 1992

in an amount five times greater than that for 1991 , assessed plaintiff a penalty almost as great as

the assessed tax for alleged fraud in claiming he was a Nevada resident during 1992, and stated that

interest accrued through August 14 , 1997 (roughly the equivalent of the penalty) was also owed

on the assessed tax and penalty. In short, the State of California, through the FTB , sent plaintiff

a bill for the entire 1992 tax year, which was fourteen times the amount of tax it initially assessed

- 7 -
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for 1991 , and in so doing asserted that plaintiff was "a California resident for the entire year.

Without explanation the FTB ignored its earlier finding and written acknowledgment that plaintiff

was a Nevada resident"at least as of April 3 , 1992. This outrage is a transparent effort to extort

substantial sums of money from a Nevada resident.

22. Plaintiff is informed and believes , and therefore alleges, that the FTB intends to engage

in a repeat of the "hands on " extratelTitorial investigations directed at plaintiff within the State of

Nevada in an effort to conjure up a colorable basis for justifying its frivolous , extortionate Noticed

of Proposed Assessment for the 1992 tax year.

23. Plaintiff is informed and believes, and therefore alleges, that the FTB may continue to

assess plaintiff California state income taxes for the years 1993 , 1994 , 1995 , 1996 and beyond

since the FTB has now disregarded its own conclusion regarding plaintiffs residency in Nevada

as of Aplil3 , 1992 , and is bent on charging him with a staggering amount of taxes, penalties and

interest ilTespective of his status as a bona fide resident of Nevada. It appears from its actions

concerning plaintiff, that the FTB has embraced a new theory of liability that in effect declares

once a California resident always a California resident" as long as the victim continues to generate

significant amounts of income. Thus, the FTB has raised an invisible equivalent ofthe iron curtain

that prohibits such residents from ever leaving the taxing jurisdiction of the FTB.

The FTB' s Motive

24. Plaintiff is informed and believes, and therefore alleges , that the FTB has no credible

admissible evidence that plaintiff was a California resident at anytime af!er September of 1991

despite the FTB' s exhaustive extraterritorial investigations in Nevada. The FTB has acknowledged

in its own reports that plaintiff sold his California home on October 1 , 1991 , that plaintiff rented

an apartment in Las Vegas from November 1991 until April 1992 and that plaintiff purchased a

home in Las Vegas in April 1992.

25. Plaintiffis informed and believes, and therefore alleges , that the assessments by the

FTB against plaintiff for 1991 and 1992 result from the fact that almost two years after plainti ff

moved from California to Nevada an FTB investigator read a magazine article about plaintiffs

wealth and the FTB thereafter launched its investigation in the hope of extracting a significant

- 8 -
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settlement from plaintiff. Plaintiff is further informed and believes , and therefore alleges, that the

FTB has assessed a fraud penalty against plaintiff for the 1991 tax year and issued a Notice of

Proposed Assessment assessing plaintiff for the entire 1992 tax year and a fraud penalty for the

same year to intimidate plaintiff and coerce him into paying some significant amount of tax for

income earned after September 26 , 1991 , despite its awareness that plaintiff actually became a

Nevada resident at that time. Plaintiff alleges that the FTB' s efforts to coerce plaintiff into sharing

his hard-earned wealth despite having no lawful basis for doing so , constitutes malice and

oppressIOn.

Jurisdiction

26. This Court has personal jurisdiction over the FTB pursuant to Nevada s ((long-arm

statute , NRS 14. 065 etseq. , because ofthe FTB' s tortious extraterritorial contacts and investigatory

conduct within the State of Nevada ostensibly as part of its auditing efforts to undermine plaintiffs

status as a Nevada resident, but in reality to create a colorable basis for maintaining that plaintiff

continued his residency in California during the period September 26, 1991 to December 31 , 1991

and beyond.

27. Plaintiff is informed and believes , and therefore alleges, that the FTB has a pattern and

practice of entering into Nevada to investigate Nevada residents who were formerly residents of

California, and then assessing such residents California state income taxes for time periods

subsequent to the date when such individuals moved to and established residency in Nevada.

FIRST CAUSE OF ACTION

(For Declaratory Relief)

28. Plaintiff realleges and incorporates herein by reference each and every allegation

contained in paragraphs 1 through 27 above, as though set forth herein verbatim.

29. Pursuant to California law, in determining whether an individual was a resident of

California for a certain time period thereby making such individual's income subject to California

state income tax during such period, the individual must have been either domiciled in California

during such period for "other than a temporary or transitory purpose. See Cal. Rev. & Tax Code

9 17014. The FTB's own regulations and precedents require that it apply certain factors in
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determining an individual' s domicile and/or whether the individual' s presence in California (or

outside of California) was more than temporary or transitory.

(a) Domicile.

Domicile is determined by the individual' s physical presence in California with

intent to stay or if absent temporarily from California an intent to return. Such intent is

determined by the acts and conduct ofthe individual such as: (1) where the individual is

registered to vote and votes; (2) location of the individual' s permanent home; (3)

comparative size of homes maintained by the individual in different states; (4) where the

individual files federal income tax returns; (5) ~omparative time spent by the individual 

different states; (6) cancellation of the individual' s California homeowner s property tax

exemption; (7) obtaining a driver s license from another state; (8) registering a car in

another state; (9) joining religious, business and/or social organizations in another state;

and (10) establishment ofa successful business in another state by an individual who is self

employed.

(b) Temporary or Transitory Purpose

The following contacts which are similar although not identical to those used to

determine domicile are important in determining whether an individual was in California

(or left California) for a temporary or transitory purpose: (1) physical presence of the

individual in California in comparison to the other state or states; (2) establishment of a

successful business in another state by an individual who is self employed; (3) extensive

business interest outside of California and active participation in such business by the

individual; (4) banking activity in California by the individual is given some, although not

a great deal of, weight; (5) rental of property in another state by the individual; (6)

cancellation of the individual' s California homeowner s property tax exemption; -P) hiling

professionals by the individual located in another state; (8) obtaining a driver s license ii-

another state; (9) registering a car in another state; (10) joining religious, business and/or

social organizations in another state; and (11) where the individual is registered to vote and

votes.
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30. The FTB's assessment of taxes and a penalty for 1991 is based upon the FTB'

conclusion in the first instance that plaintiff did not become a resident of Nevada until April 3

1992 , the date on which plaintiff closed escrow on a new home in Las Vegas. In coming to such

a conclusion, the FTB discounted or refused to consider a multitude of evidentiary facts which

contradicted the FTB' s conclusion, and were the type of facts the FTB' s own regulations and

precedents require it to consider. Such facts include, but are not limited to, the following: (1)

plaintiff sold his California home on October 1 , 1991; (2) plaintiff rented and resided at an

apartment in Las Vegas from October 1 , 1991 until April of 1992; (3) plaintiff registered to vote

obtained a Nevada s driver s license (thereby relinquishing his California driver s license), and

10 joined a Las Vegas religious organization in November of 1991; (4) plaintiff terminated his

California home owner s exemption effective October 1 , 1991; (5) plaintiff began actively

searching for a house to buy in Las Vegas, and submitted numerous offers on houses in Las Vegas

commencing in December of 1991; (6) plaintiffs offer to purchase a home in Las Vegas was

accepted in March of 1992 and escrow closed on such purchase on April 3 , 1992; and (7) plaintiffs

new home in Las Vegas was substantially larger than the home in Southern California, which he

sold in October of 1991.

31. An actual controversy exists as to whether plaintiff was a full-time resident of Nevada

not California - commencing on September 26, 1991 through December 31, 1991 and

continuing thereafter through the year 1992 and beyond. Plaintiff contends. that under either

Nevada or California law, or both, he was a full-time, bona fide resident of Nevada throughout the

referenced periods and down to the present, and that the FTB ignored its own regulations and

precedents in finding to the contrary, and that the FTB has no jurisdiction to impose a tax

obligation on plaintiff during the contested periods. Plaintiff also contends that the FTB had no

authority to conduct an extraterritorial investigation of plaintiff in Nevada and no authority to

propound "quasi-subpoenas" to Nevada residents and businesses, thereby seeking to coerce the

cooperation of said Nevada residents and businesses through an unlawful and tortious deception

to reveal information about plaintiff. Plaintiff is informed and believes, and therefore alleges , that

the FTB contends in all respects to the contrary.

- 11 -
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32. Plaintifftherefore requests judgment ofthis Court declaring and confirming plaintiff s

status as a full-time, bona fide resident of the State of Nevada effective from September 26 , 1991

to the present; and for judgment declaring the FTB' s extraterritorial investigatory excursions into

Nevada, and the submission of "quasi-subpoenas" to Nevada residents without approval from a

Nevada court or governmental agency, as alleged above, to be without authority and violative of

Nevada s sovereignty and territorial integrity.

SECOND CAUSE OF ACTION

(For Invasion of Privacy - Unreasonable Intrusion Upon The Seclusion of Another)

33. Plaintiff realleges and incorporates herein by reference each and every allegation

contained in paragraphs 1 through 27, and 29 through 31 , above, as though set forth herein

verbatim.

34. Plaintiff is informed and believes , and therefore alleges , that neighbors, businesses

government officials and others within Nevada with whom plaintiff has had and would reasonably

expect in the future to have social or business interactions, were approached and questioned by the

FTB and defendants who disclosed or implied that plaintiffwas under investigation in California

and otherwise acted in such a manner as to cause doubts to arise concerning plaintiffs integrity and

moral character. Moreover, as pmi of the audiUinvestigation in regard to the 1991 Retul11, plaintiff

turned over to the FTB highly personal and confidential information with the understanding that

it would remain confidential. The FTB even noted in its own internal documentation that plaintiff

had a significant concern in regard to the protection of his privacy in turning over such information.

At the time this occurred, plaintiff was still hopeful that the FTB was actually operating in good

faith, a proposition that, as noted throughout this complaint, proved to be utterly false.

35. Plaintiff is informed and believes, and therefore alleges, that the FTB and defendants

nevertheless violated plaintiffs right to privacy in regard to such information by revealing it to

third parties and otherwise conducting an investigation in Nevada through which the FTB and

defendants revealed to third parties personal and confidential information, which plaintiffhad every

right to expect would not be revealed to such parties.
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36. Plaintiff is informed and believes, and therefore alleges , that the FTB and defendants

extensive probing and investigation of plaintiff, including their actions both occurring within

Nevada and directed to Nevada from California, were performed with the intent to harass, annoy,

vex, embarrass and intimidate plaintiff such that he would eventually enter into a settlement with

the FTBconcerning his residency during the disputed time periods and the taxes and penalties

allegedly owed. Such conduct by -the FTB and defendants did in fact harass, annoy, vex and

embarrass Hyatt, and syphon his time and energies from the productive work in which he is

engaged.

37. Plaintiff is informed and believes , and therefore alleges , that the FTB and defendants

through their investigative actions, and in particular the manner in which they were carried out in

Nevada, intentionally intmded into the solitude and seclusion which plaintiff had specifically

sought by moving to Nevada. The intmsion by the FTB and defendants was such that any

reasonable p~rson, including plaintiff, would find highly offensive.

38. As a direct, proximate, and foreseeable result of the FTB and defendants

aforementioned invasion of plaintiffs privacy, plaintiff has suffered actual and consequential

damages in a total amount in excess of $1 0 000.

39. Plaintiff is informed and believes , and therefore alleges , that said invasion ofplaintiffs

privacy was intentional, malicious , and oppressive in that such invasion was despicable conduct

by the FTB and defendants entered into with a willful and conscious disregard ofplaintiffs rights

and the efficacious intent to cause him injury. Plaintiff is therefore entitled to an award of punitive

damages against the FTB and defendants in an amount sufficient to satisfy the purposes for which

such damages are awarded.

THIRD CAUSE OF ACTION

(For Invasion of Privacy - Unreasonable Publicity Given To Private Facts)

40. Plaintiff realleges and incorporates herein by reference each and every allegation

contained in paragraphs 1 through 27 , 29 through 31 , and 34 through 37 , above, as though set forth

herein verbatim.

41. As set forth above, plaintiff revealed to the FTB highly personal and confidential
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information at the request of the FTB as an ostensible part of its audit and investigation into

plaintiffs residency during the disputed time periods. Plaintiff had a reasonable expectation that

said infom1ation would be kept confidential and not revealed to third parties and the FTB and

defendants knew and understood that said information was to be kept confidential and not revealed

to third parties.

42. The FTB and defendants , without necessity or justification, nevertheless disclosed to

third parties in Nevada certain of plaintiffs personal and confidential information which had been

cooperatively disclosed to the FTB by plaintiff only for the purposes of facilitating the FTB' 

legitimate auditing and investigative efforts.

43. As a direct, proximate, and foreseeable result of the FTB' s aforementioned invasion

ofplaintiffs privacy, plaintiff has suffered actual and consequential damages in a total amount in

excess of $1 0 000.

44. Plaintiff is informed and believes , and therefore alleges, that said invasion ofplaintiffs

privacy was intentional, malicious , an4 oppressive in that such invasion constituted despicable

conduct by the FTB and defendants entered into with a willful and conscious disregard of the rights

of plaintiff. Plaintiff is therefore entitled to an award of punitive or exemplary damages in an

amount sufficient to satisfy the purposes for which such damages are awarded.

FOURTH CAUSE OF ACTION

(For Invasion of Privacy - Casting Plaintiff in a False Light)

45. Plaintiffrealleges and incorporates herein by reference each and every allegation

contained in paragraphs 1 through 27 29 through 31 34 through 37 , and 41 and 42 , above, as if

set forth herein verbatim.

46. By conducting interviews and interrogations of Nevada residents and by issuing

unauthorized "Demands to Furnish Information" as part of their investigation in Nevada of

plaintiffs residency, the FTB and defendants invaded plaintiffs right to privacy by stating or

insinuating to said Nevada residents that plaintiff was under investigation in California, thereby

falsely portraying plaintiff as having engaged in illegal and immoral conduct, and decidedly casting

plaintiffs character in a false light.
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47. The FTB and defendants ' conduct in publicizing its investigation of plaintiff cast

plaintiff in a false light in the public eye, thereby adversely compromising the attitude ofthose who

know or would, in reasonable likelihood, ~ome to know Gil Hyatt because of the nature and scope

of his work. Such publicity of the investigation was offensive and objectionable to plaintiff and

was carried out for other than honorable, lawful, or reasonable purposes. Said conduct by the FTB

and the defendants was calculated to harm, vex , annoy and intimidate plaintiff, and was not only

offensive and embarrassing to plaintiff, but would have been equally so to any reasonable person

of ordinary sensibilities similarly situated, as the conduct could only serve to damage plaintiffs

reputation.

48. As a direct, proximate, and foreseeable result of the FTB and defendants

aforementioned invasion of plaintiffs privacy, plaintiff has suffered actual and consequential

damages in a total amount in excess of $1 000.

49. Plaintiff is informed and believes, and therefore alleges, that said invasion ofplaintiffs

privacy was intentional, malicious, and oppressive in that such invasion of privacy was despicable

conduct by the FTB and defendants, entered into with a willful and conscious disregard of the

rights of plaintiff. Plaintiff is therefore entitled to an award of exemplary or punitive damages in

an amount sufficient to satisfy the' purposes for which such damages are awarded.

FIFTH CAUSE OF ACTION

(For the Tort of Outrage)

50. Plaintiff realleges and incorporates herein by reference each and every allegation

contained in paragraphs 1 through 27 29 through 31 34 through 37 , 41 and 42, and 46 and 47

above, as if set forth herein verbatim.

51. The clandestine and reprehensible manner in which the FTB and defendants carried out

their investigation in Nevada of plaintiffs Nevadaresidency under the cloak of authority from the

State of California, but without permission from the State of Nevada, and the FTB and defendants

apparent intent to continue to investigate and assess plaintiff staggeringly high California state

income taxes , interest, and penalties for the entire year of 1992 - and possibly continuing into

future years despite the FTB' s own finding that plaintiff was a Nevada resident at least as of
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April of 1992 , was, and continues to be, extreme, oppressive and outrageous conduct. The FTB

has , in every sense, sought to hold plaintiff hostage in California, disdaining and abandoning all

reason in its reprehensible, all-out effort to extort significant amounts ofplaintiffs income without

a basis in law or fact. Plaintiff is informed and believes, and therefore alleges , that the FTB and

defendants carried out their investigation in Nevada for the ostensible purpose of seeking truth

concerning his place of residency, but the true purpose of which was to so harass, annoy,

embarrass, and intimidate plaintiff, and to cause him such severe emotional distress and worry as

to coerce him into paying significant sums to the FTB irrespective of his demonstrably bona fide

residence in Nevada throughout the disputed periods. As a result of such extremely outrageous and

oppressive conduct on the part of the FTB and defendants, plaintiff has indeed suffered fear, grief

humiliation, embarrassment, anger, and a strong sense of outrage that any honest and reasonably

sensitive person would feel if subjected to equivalent unrelenting, outrageous personal threats and

insults by such powerful and determined adversaries.

52. As a direct, proximate, and foreseeable result of the FTB and defendants

aforementioned extreme, unrelenting, and outrageous conduct, plaintiff has suffered actual and

consequential damages in a total amount in excess of$10 000.

53. Plaintiffis informed and believes, and therefore alleges , that said extreme, unrelenting,

and outrageous conduCt was intentional, malicious, and oppressive in that it was despicable

conduct by the FTB and defendants, entered into with a willful and conscious disregard of

plaintiffs rights. Plaintiff is therefore entitled to an award of exemplary or punitive damages in

an amount sufficient to satisfy the purposes for which such damages are awarded.

WHEREFORE, plaintiff respectfully prays for judgment against the FTB and defendants

as follows:

FIRST CAUSE OF ACTION

1. For judgment declaring and confirming that plaintiff is a bona fide resident of the State

of Nevada effective as of September 26 , 1991 to the present;

2. For judgment declaring that the FTB has no lawful basis for continuing to investigate

plaintiff in Nevada concerning his residency between September 26 , 1991 through December 31
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1991 or any other subsequent period down to the present, and declaring that the FTB had no right

or authority to propound or otherwise issue a "Demand to Furnish Information" or other quasi

subpoenas to Nevada residents and businesses seeking information concerning plaintiff;

3. For costs of suit;

4. For reasonable attorneys ' fees; and

5. For such other and further relief as the Court deems just and proper.

SECOND CAUSE OF ACTION

1. For actual and consequential damages in a total amount in excess of $10 000;

2. For punitive damages in an amount sufficient to satisfy the purposes for which such

damages are awarded;

3. For costs of suit;

4. For reasonable attorneys ' fees; and

5. For such other and fmiher relief as the Court deems just and proper.

THIRD CAUSE OF ACTION

1. For actual and consequential damages in a total amount in excess of$1O OOO;

2. For punitive damages in an amount sufficient to satisfy the purposes for which such

damages are awarded;

3. For costs of suit;

4. For reasonable attorneys fees; and

5. For such other and furtlier relief as the Court deems just and proper.

FOURTH CAUSE OF ACTION

1. For actual and consequential damages in a total amount in excess of $10 000;

2. For punitive damages in an amount sufficient to satisfy the purposes for which such

damages are awarded;

3. For costs of suit;

4. For reasonable attorneys fees; and

5. For such other and further relief as the Court deems just and proper.
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FIFTH CAUSE OF ACTION

1. For actual and consequential damages in a total amount in excess of$10 000;

2. For punitive damages in an amount sufficient to satisfy the purposes for which such

damages are awarded;

3. For costs of suit;

4. For reasonable attorneys ' fees; and

5. For such other and further relief as the Court deems just and proper.

DATED this of January, 1998. 
HUTCHISON & STEFFEN

By:

Attorneys for Plaintiff
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Reno, Nevada , Friday, May 1 , 1998, 2:00 p.

---000---
THE CLERK Case number CV-S-98-284-HDM(LRL),

Gilbert p. Hyatt versus Franchise Tax Board of the state of

California , et ale

Thomas L. Steffen and Mark Hutchison , you' re both

present on behalf of plaintiff?

MR. STEFFEN: That' s correct.
MR. HUTCHISON: Yes.

THE CLERK: And Thomas R. C. Wilson , Matthew 
Addison and James Guidici , you' re all present on behalf of

defendant?

MR. WILSON: Yes , we are.

THE COURT: Who will be ma~ing the argument on

behalf of the parties here; on behalf of the plaintiff?

MR. HUTCHISON: Your Honor, this is Mark Hutchison.

Tom Steffen will be making the argument for the plaintiff on

the motion for r~mand , and Mark Hutchison will be making the

argument on the motion to quash.

THE COURT: All right. On behalf of the defendants?

MR. WILSON: This is Mr. Wilson , judge. I'll be

making the argument on behalf of the defendant.
THE COURT: All right. I would like to , at least

initially, confine the argument to the motion for remand.
If I decide that this case should be remanded, I will not

KATHRYN M. FRENCH, CCR (702) 786-5584
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consider the other motions. So' I'll proceed first with the

motion for remand.

You may proceed.

MR. STEFFEN: Thank you , Your Honor. This is Tom

Steffen speaking on behalf of the plaintiff.

Your Honor , our position is rather simple and

straightforward. First, referring to u. S. Supreme Court
case of Caterpillar v. Williams , a 1987 case cited in our

brief, the Court states , quote: Only state court actions

that originally could have been filed in Federal Court may be

removed to Federal Court by the defendant , end quote.

It' s our simple and straightforward position that
the Eleventh Amendment would have precluded the filing of this

case in Federal Court by Mr. Hyatt , the plaintiff.

Secondly, we would move directly to a case which

Your Honor is very familiar with. And that is , the Austin v.
State Industrial Insurance System case where Your Honor

determined that , quote: In the absence of consent to a suit

in which the state or one of its agencies or departments is

named as a defendant , such action is proscribed by the

Eleventh Amendment , end quote.

The FTB, Your Honor, has made no pretense of either

consent or waiver. There has been no hint at all in any of

their papers that that has occurred. And we I ve cited several

cases where it I s clear the State of California has never

KATHRYN M. FRENCH, CCR (702) 786-5584
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consented to waive its Eleventh Amendment immunity.

So as we see it , Your Honor, and I would state

unfortunately, the Eleventh Amendment stands as an absolute

bar to Federal Court jurisdiction in this case.
Now, the FTB has come up with what I would refer to

as the FTB doctrine , which would indicate that the Eleventh

Amendment problem maybe avoided by two methods.

First, they suggest that since the plaintiff

could have sued the head of the FTB in her official or

personal capacity, somehow that dissolves the Eleventh

Amendment barrier altogether. I am at a loss as to explain

this mystical evaporation of the Eleventh Amendment , but that

, nevertheless , their argument. They cite absolutely no

case support for it.
Again , . in Your Honor I s case 

of Austin v. SIIS , in

that particular case , both the system and its general manager

Mr. Lewis (phonetic), were sued. And Your Honor noted in your

opinion that Lewis was named as a defendant , but there were

absolutely no allegations concerning his involvement in that

case.

In this case , we have no idea who the head of

the FTB is , even if we were to decide that it would have

been preferable to join him or her. And we have not done so.
In the Austin case , Your Honor did not hold that

since Mr. Lewis could have been sued in his personal capacity,

KATHRYN M. FRENCH, CCR (702) 786-5584
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thereby obviating the Eleventh Amendment barrier, that barrier

no longer existed. You didn't proceed with the case. Ra ther ,
you remanded it to state court. And that was unanimously

Again , in that case , the Ninthaffirmed by the Ninth Circuit.
Circuit noted that if Mr. Lewis had been sued in his personal

capaci ty, there would not have been an Eleventh Amendment

problem. In a footnote it stated , if he had been sued in his

official capacity only for declaratory or injunctive relief

there would have been no Eleventh Amendment problem.

The difficulty here , Your Honor , is thatl s not our

It' s a "could have" case that doesn't exist.case.

we' re then left with -- and by the way, with Your Honor'

permission , I would also like to cite the Southern Pacific

Transportation v. City of Los Anqeles case , a 1990 Ninth
Circuit case where , in that situation, the Ninth Circuit noted

that the plaintiff could have sued officials of CalTrans in

their official capacity, but elected not to do so. And

therefore , since CalTrans was the defendant , that was an

agency of state government , and the Eleventh Amendment barred

Federal Court jurisdiction.

So the other theory that the FTB has raised in an

effort to subject the State of California and the FTB to

Federal Court jurisdiction, is Article III, Section 2 , clauses

one and two of the United States Constitution. And for the

life of me , Your Honor, I have been totally unable to decipher
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what they' re trying to claim in that , obviously, they'
citing Article III as a basis for circumventing Eleventh

Amendment immunity. I have simply been unable to find any

basis at all for recognizing a kernel of relevance in any of

their arguments ~ncluding their third argument which that

even the FTB -- rather, even Mr. Hyatt admits that a state can

bring an action against a citizen.
Well we stated that in our brief and there' s no

question but that the FTB could sue a citizen. However that
is not our case , despite the fact that they are -- that they

are suggesting that somehow their petition for removal in

effectuates a reversal of roles on the part of the parties so

that we now have the case of FTB against Hyatt , rather than

the actual case of Hyatt v. the FTB.

, Your Honor, I suppose the thrust of this

position as I indicated at the beginning, is we do not see a

means of gaining access to Federal Court jurisdiction in this

case because the Eleventh Amendment clearly precludes it.
THE COURT: Thank you.

Mr. Wilson.

MR. WILSON: Thank you , judge.

I don't disagree with some of what Mr. Steffen

has said , and cutting through a lot of the rhetoric of

briefs on both sides , let me make some observations and then

I would like to suggest what we see as some possible options

KATHRYN M. FRENCH, CCR (702) 786-5584
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for the Court.

By way of observation , let me just say that this

complaint , I think, is rather thin on tort. And while that'

not a principal issue before Your Honor, tort allegations are

stated in Paragraphs 14 -- 12 , 13 , 14 and 15. And I realize

this is a noticed pleading state , but this is predicate , I
guess, simply to say that this case really is about , I think

federal issues having to do with a sovereign' s power to tax.

Federal and constitutional issues are replete

through this complaint. They are stated in paragraphs , 5 , 7

11 , 17 , 22 , 23 , 26 , and 27. I won't bother to go through

and characterize those , they' re in the complaint and they'

discussed in the briefs , but , clearly, they address powers and

responsibilities of sovereign states and the administration of

that sovereign power.

THE COURT: Even if I were to read the complaint

broadly to encompass what you' re suggesting it does , isn't a

substantial argument made here that poses some substantial

difficulties for you that the Eleventh Amendment would have

precluded the filing of this action in Federal Court?

MR. WILSON: I take your point , and I took

Mr. Steffen' , in reading his briefs and in his comments. But
I think, frankly, the jurisdiction of the relationship between

state sovereigns and their relationship to the federal

sovereign warrants some discussion.
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The relief which is asked by the plaintiff , of

course , is for a declaratory judgment that this plaintiff is

no longer domiciled; they' re a resident in California and
therefore , are immuned from its tax.

It also seeks a declaratory. subj ect that a sovereign

neighbor state cannot investigate here in a different state

without having either the approval of sanction of a state

agency or the courts of this state. And that' s a direct

challenge , it seems to me , to any state' s ability to exercise
its responsibility; especially in a union defined as ours.

I can see how the Nevada Gaming Board, struggling

under that kind of a restriction on its powers to investigate

interstate with respect to licensing the gaming industry in

this state. The state could not operateWe couldn't operate.

and exercise its regulatory jurisdiction under the relief

sought by the plaintiff.

, yes , I understand the questions raised by

Mr. Steffen. What I S troubling me , is that the case law that'

been developed with respect to the balance and resolution of

conflicts between different sovereign states and states of

the federal sovereign as citizens of one state or another

frankly, are a tangled fiction. They I re distinct without

differences , and they' re given to manipulation.
I guess what we' re saying is , and what we will be

saying and in suggesting the options that that we do
, is that

KATHRYN M. FRENCH , CCR (702) 786-5584
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that warrants consideration by this court 
because the -- I

understand what the cases say, and I understa~d the problems

that they pose to our position, but I' m also suggesting that
the jurisprudence of the balance of sovereign powers ought not

to be subject to manipulation.

It' s true , and I think it' s acknowledged by the
plaintiff here that this case could have been brought in
Federal Court by suing the representatives of FTB only, either
to seek damages in tort , or exercising the long-arm statute

or to obtain declaratory or injunctive relief which is sought

he~e with respect to limiting California' s powers of taxation

and investigation. There' s noI think that I s a given.
dispute about that.

THE COURT: But that' s not the case --

MR. WILSON: Of course , the plaintiff could define

its own case , and has , but I don t think there I s any dispute
over the law that we' re only the principals of the FTB named,
and not the FTB which stands in the place of a sovereign , that
the Eleventh Amendment would not be at bar because of the

~mmunity it provides against a suit.
I suggest to you that that' s a fiction. It' s a

convenient one. I understand why the circuit courts and the

Supreme Court have narrowed the application of the Eleventh

Amendment. I mean that' s understood. In the days when the

Eleventh Amendment was adopted , as commented upon by I think
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Justice Rehnquist in Nevada versus Hall , it was a given that

the states were immune, had immunity with respect to suits by

other states or in the courts of other states.

It was -- the amendment was adopted only in reaction

to a suit apparently filed in Federal Court by the citizens of

another state against a state. And in reaction , it was

passed. But it was given , based upon the general system of

collective states , each being sovereign in a union such as
ours , that as between the states and the citizens of one state

and another state; that the immunity would be absolute and

that , here , we find it' s not. And in r€action to that of

course, why, the Supreme Court has seen fit to narrow the

application of the Eleventh Amendment because
, obviously, it

needs to be narrowed.

I understand a plaintiff controls its own case and

has defined its own case for a reason. And that is , to keep

out of Federal Court , to prevent its removal to Federal Court

because we know that the FTB is not a done necessary party

either under Nevada versus Hall
or Kennedy -- Kentuckv versus

Grav (phonetic) And that' s because simply by naming the

requisite of parties or representatives only of the FTB

plaintiff would have jurisdiction in Federal Court to obtain

all the relief for which it has sued.
The problem here is that by the contrivance of

naming FTB , which is what the case is as Mr. Steffen says , and

KATHRYN M. FRENCH , CCR (702) 786-5584
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not eliminating the FTB, which is not the case as Mr. Steffen

has said, that technicality frustrates the jurisdiction of the

court, as he argues , to entertain this case. The result

fra~kly, is a quandary which really requires judicial repair.
And the issues in this case , frankly, transcends what' s at

issue of whether Mr. Hyatt owes taxes or doesn t owe taxes , or
whether he has a domicile in Nevada from November the 26th

91, or he does not. We' re really talking about issues that

are a lot more important.

I would suggest a couple of options. The issues
here are really narrow, I think. And the first is whether the

state of the law on this question is in such disrepair and is

so vulnerable to manipulation , that it really requires the

Court to , frankly, sustain removal and let it be tested on

appeal.

I suppose an alternative to that would be for the

Court to grant the motion to quash with respect to both the

federal constitutional issues about which we' re also talking,
as well as the tort issues , if the Court were to conclude that

the tort issues haven't been sufficiently pled.
A third alternative , of course , would be to

grant the motion to quash with respect to the federal and

constitutional issues as so boldly set forth in the complaint

and in the relief requested, and to remand to the state trial

court only the tort issues.

KATHRYN M. FRENCH, CCR (702) 786-5584
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It seems to me , that the Court , frankly, in its

discretion, can almost go either way. I understand the

motivation and what prompts the Court' s question of me as to

how one argues around the Eleventh Amendment. I guess what

m honestly saying to the Court is that in a jurisprudential

sense , the sections narrowing the Eleventh Amendment as
defined by at least the two cases that I I ve discussed --
Kennedy (sic. ) Gray and Nevada Hall -- that we really are
dealing with fictions here. And I guess Il m being blunt in

saying so , but it makes no sense to me at all that the

jurisprudence in this country is going to resolve conflicts

in state sovereignty as between states , and between citizens

of one state and another state , by applying the fictitious

distinctions that are discussed in those two cases.

I understand that one can say, well , it' s the law

and, Mr. steffen will argue that, and Mr. Steffen will argue
we' re here in district court , we' re not here to settle policy.

We' re here to adjudicate these facts as affected by existing

precedent. But I guess what I' m saying is that we' re really
dealing with a larger question , and the frustration of these

fictions , if you will. And I don't mean to overs ta te it
but I will admit my impatience in reading distinctions such

as the Eleventh Amendment doesn t apply, which , obviously,

as a constitutional provision which has to do with state

sovereignty, it doesnlt apply at all
, it I S immunities don 
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apply, if you simply don't name the agency, you simply name

its employees , and if so , can get the same declaratory and

injunctive relief which you would have sought had you named

the agency. That is a fiction.

And simply, in being honest with the Court , I have

to say, frankly, that it' s a fiction.
how long we' re going to tolerate it.

I guess the question is

It sounds more like a political speech, Your Honor.

m sorry. I apologize for that , but I think it' s a fair
reading of the case.

THE COURT: Thank you very much.

A brief response?

MR. STEFFEN: Your Honor , briefly. It I S not a
fiction. Plaintiff had every right to sue the FTB , and I

can assure you -- I know they indicated that we had a year to

artfully plead this to avoid federal jurisdiction
, for which

that we have the highest respect -- we haven t sought , by

artful pleading or otherwise , to avoid Federal Court

jurisdiction. It was not available to us.

Mr. Wilson said the complaint is replete with

federal Constitutional issues. We see none.

He indicates that Mr. Hyatt is alleging that the

FTB cannot investigate his possible tax liability in Nevada

wi thout approval of government agencies. I think we I ve

covered that adequately in our surreply, Your Honor. Tha ti

KATHRYN M. FRENCH, CCR (702) 786-5584
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not the position at all.

If the FTB had in a non-tortious way sought so

investigate the subj ect , this lawsuit would not exist.

They have not done that. They have flaunted Nevada'

sovereignty. They violated Mr. Hyatt' s privacy in ways that

the Court cannot even at this juncture , appreciate. But that
is the case. There is no contrivance in the naming of the

FTB, and I can't understand with all due respect to

Mr. Wilson , his reference to it I S a fiction. There is nothing

about it being a fiction.

In the CalTrans case , the Ninth Circuit certainly
didn ' t indicate that it was a fiction for them to have named

CalTrans rather than the officials of CalTrans.
Your Honor , I think the academic discussion is

interesting and theory is interesting, but I I m not aware of

any way to overcome the Eleventh Amendment barrier. And I
respectfully submit to the Court that that' s dispositive of

this whole matter.

THE COURT: All right.
MR. STEFFEN: And that the case must be remanded.

And, quite frankly, if the Court agrees , we would also

strongly urge the Court to consider our request for costs.

THE COURT: All right. Thank you.

COURT'S RULING

The Court has carefully considered theTHE COURT:

KATHRYN M. FRENCH, CCR (702) 786-5584
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pleadings in this case together with the arguments that have

been rendered today. I think the issue turns , quite frankly,
on the Eleventh Amendment argument. That' s the reason that I
scheduled the hearing on the motion to remand first. I f the
Court determines that a remand is appropriate , then it is

unnecessary to address the remaining questions , which should

be properly addressed to the state court.
The Eleventh Amendment provides that the judicial

power of the united states shall not be construed to extend

to any suit in law or equity, commenced or prosecuted against

one of the United states by citizens of another state
, or by

citizens or subjects of any foreign state.
Here , I think it' s clear that the defendant 

-- 

and
in this case the defendant is the Franchise Tax Board of the

state of California. The plaintiff , of course , is free to

select the defendant as the plaintiff sees fit to proceed

against , but it' s clear that the plaintiff has not sued any
individuals in their individual capacity, or any individuals

in the official capacity. And , instead , plaintiff has simply

named. the Franchise Tax Board of the state of California

which they are certainly permitted to do.
The defendant , Franchise Tax Board of the state of

California is a government agency of the state of California.
It has not received authorization to waive California state

immuni ty under the Eleventh Amendment. There I S no suggestion

KATHRYN M. FRENCH, CCR (702) 786-5584
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nor do I think can there be , that there has been any

waiver of the Eleventh Amendment immunity. Under these
circumstances , I think this is a relatively straightforward
and clear case. The Supreme Court has held in the Jordan
case , 415 U. S. 658 at 679; Edelman versus Jordan "When

we are dealing with the sovereign exemption from judicial

interference in the vital field of financial administration

a clear declaration of the state' s intention to submit its
fiscal problems to other courts than those of its own

creation must be found.

The Court has always required a clear statutory

pronouncement that the protections of the Eleventh Amendment

are waived. There' s no doubt that suit against the state

is barred by the Eleventh Amendment unless the state has

consented to the filing of such a suit. That was the
California' state Board of Equalization

case -- or O. Motors

691 F. 2d 871 at 874 , a Ninth Circuit decision , 1982 , where the
court stated specifically in the context of tax litigation,
the Supreme Court has stated that a state' s consent to sue

against itself in the Federal Courts is required.
Here , the plaintiff points out , properly so , that

the FTB is a subdivision of the State BOARD of Equalization

so the O. Motors ruling I think, clearly, is applicable.

I think it' s clear that there has been no waiver of
sovereign immunity. There is no suggestion , nor do I think

KATHRYN M. FRENCH , CCR (702) 786-5584
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can there be, that there has been any consent to sue. And
while I recognize the arguments that have been advanced by

the defense here , there' s nothing to suggest to the Court

that this is -- that this pleading or the proceeding here is

a sham or has been addressed , as it has in connection to the

joining of parties , in such a way as to simply defeat any

effort to have this matter heard in Federal Court.
I do not see it as a particularly artful pleading in

the sense that the courts have addressed that. The Franchise
Tax Board of the state of California is a legitimate party to

be joined. A party doesn't have to name individuals for the

sole purpose of enabling another party to either remove the

case or not. And so under the circumstances , it just seems to

this court , notwithstanding the arguments that have been made

by the defense , that this is a clear Eleventh Amendment

immunity issue; that the Eleventh Amendment in this case bars

this action from being brought in the Federal Court; and there

is no waiver nor consent on the part of the defendant to have

this matter proceed by virtue of the waiver of immunity under

the Eleventh Amendment.

For that reason , the motion to remand is granted.

The Court concludes that it does not have jurisdiction

to proceed to hear the issues. Having so concluded, it'

unnecessary for the Court to determine whether the

controversy is founded on a federal question arising under

KATHRYN M. FRENCH , CCR (702) 786-5584
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the Constitution laws or treaties of the United states. While
I think that was a relatively close issue , it is unnecessary

to .resolve it because the Court finds that the provisions of

the Eleventh Amendment bar this action from being either filed

or removed to this court.

For that reason , the motion of the plaintiff to

remand is granted. The motion of the plaintiff for costs is

denied. The Court does not rule on the remaining motions.

Those will be reserved for the state court to address.

Miss Clerk, you'll enter the order, based upon the

findings and conclusions of the Court , that this action be

and hereby is , remanded to the Eighth Judicial District Court
of the state of Nevada , in and for the County of Clark.

direct the clerk to take the necessary steps to remand this

file to that Court for all further proceedings. It is so

ordered.

Thank you very much , counsel.

MR. STEFFEN: Thank you very much , Your Honor.

MR. WILSON: Thank you , Your Honor.

(Court adj ourned. 

I certify that the foregoing is a correct transcript from

the record of proceedings in the above-entitled matter.
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THOMAS R. C. WilSON, ESQ.
Nevada State Bar # 1568
MATTHEW C. ADDISON, ESQ.
Nevada State Bar # 4201
BRYAN R. CLARK, ESQ.
Nevada State Bar # 4442
McDONALD CARANO WILSON McCUNE
BERGIN FRANKOVICH & HICKS LLP
2300 West Sahara Avenue, Suite 1000
Las Vegas , Nevada 89102
(702) 873-4100

. Attorneys for Defendants
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DISTRICT COURT

CLARK COUNTY . NEVADA

*~***

GILBERT P. HYATT Case No.
Dept. No.

Docket No. 

A382999

Plaintiff

vs. ANSWER TO FIRST AMENDED
COMPLAINT

FRANCHISE TAX BOARD OF THE
STATE OF CALIFORNIA , and DOES 1-
100, inclusive

Defendants.

COME NOW, Defendant Franchise Tax Board ofthe State of California ("FTB"), by

and through its attorneys, McDonald Carano Wilson McCune Bergin Frankovich & Hicks

LlP , and as an Answer 25 foHow!;:

-........

ANSWER

FTB denies each and every allegation contained in Paragraph 1.

FTB admits, in general , the allegations contained in Paragraph 2.

FTB is without sufficient information and/or belief to admit or deny, and

therefore denies , each and every allegation contained in Paragraph 3.
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FTB denies each .and every allegation contained in Paragraph 4

FTB is without sufficient information and/or belief to admit or deny, . and

therefore denies, each and every allegation contained in Paragraph 5.

FTB believes Plaintiff's statements in Paragraph 6 do not constitute

allegations and therefore do not require a response.

FTB believes Plaintiff's statements in Paragraph 7 constitute a summary of

his causes of action and therefore do not require a response.

FTB denies Plaintiff established full-time residency in Nevada on. September

, 1991 , and , with regard to the remaining allegations in Paragraph 8 , FTB is without

sufflCient-jnfOfmation.afK:!!~r belh=f tt) admit or denv. and therefore denies, .each of them. 

10.

FTB denies each and every allegation contained in Paragraph 9.

FTB admits Plaintiff filed a state income tax return with the State of California

for 1991 , but it denies each and every remaining allegation in Paragraph 10.

11. FTB has audited Plaintiffs tax return(s) and investigated Plaintiff's Nevada

contacts, but it denies each and every remaining allegation contained in Paragraph 11.

12.

13.

FTB denies each and every allegation in Paragraph 12.

FTB admits issuing requests to certain Nevada entities and people for

information concerning Plaintiff without seeking permission from a Nevada court or any

Nevada government agency, but it denies each and every remaining allegation in

Paragraph 13-

14. FTB admits sending correspondence to certain Nevada government officials

seeking information regarding Plaintiff, but it denies each and every remailiing all"egation. . 

contained in Paragraph 14.

15.

16.

17.

III

FTB denies each and every allegation contained in Paragraph 1.5.

FTB denies each and every allegation contained in Paragraph 16.

FTB denies each and every allegation contained in Paragraph 17.
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18. FTB is without sufficient information and/or belief to admit or denYt and

therefore denies, each and every allegation contained in Paragraph 18.

19. FTB is without sufficient information andlor belief to admit or deny, and

therefore denies, each and every allegation contained in Paragraph 19-

20.

21.

FTB denies each and every allegation contained in Paragraph 20.

FTB denies and/or is without sufficient information and/or belief to admit or

deny, and therefore denies , each and every allegation contained in Paragraph 21.

22.

23.

FTB denies each and every allegation contained in Paragraph 22.

FTB denies each and every allegation contained in Paragraph 23.

24;. FT8. denies- each ar.d every allegation contained in Par~graPr- 24-

25.

26.

27.

28.

FTB denies each and every allegation contained in Paragraph 25-

FTB denies each and every allegation contained in Paragraph 26.

FTB denies each and every allegation contained in Paragraph 27-

FIRST .CAUSE OF ACTION

(For Declaratory Relief)

In response to Paragraph 28, FTB realleges and inCorporates herein by this

reference each and every allegation contained in Paragraphs 1 through 27 , as thought set

forth herein. 
29. FTB believes Paragraph 29 constitutes Plaintiffs counsel's view of California

law, and not allegations of fact which require a response herein. To the extent , however

the statements in Paragraph 29 constitute allegations , FTB denies each and every one of

them.

30.

31.

32.

III

III

FTB denies each and every allegation contained in Paragraph 30.

FTB denies each and every allegation contained in Paragraph 31.

FTB denies each and every allegation contained in Paragraph 32.
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SECOND CAUSE OF ACT~N

(For Invasion of Privacy - Unreasonable Int~~on the S~on of Another)

33. In response to Paragraph 33 , FTB realleges and incorporates herein by this

reference each and every allegation contained in Paragraphs 1 through 32 above, as

thought set forth herein.

34.

35.

FTB denies each and every allegation contained in Para~raph 34-

FTB denies each and every allegation contained in Paragraph 35-

36.

37.

FTB denies each and every arlegation contained in Paragraph 36.

FTB denies each and every allegation contained in Paragraph 37.

."I..,. FTB. denies each and every allegation contained: in Paragraph -38.

FTB denies each and every allegation contained in Paragraph 39.39.

THIRD CAUSE OF ACTION

(For Invasion of Privacv . Unreasonable Publicity G~o Priyate Facts)

40- In response to Paragraph 40, FTB realleges and incorporates herein by this

reference each and every allegation contained in Paragraphs 1 through 39 above, as

thought set forth herein.

41.

42-

FTB denies each and every allegation contained in Paragraph 41-

FTB denies each and every allegation contained in Paragraph 42.

43. FTB denies each and every allegation contained in Paragraph 43.

FTB denies each and every allegation contained in Paragraph 44-

FOURTH CAUSE OF ACTION.

45.

(For Invasion of Privacy . Cas~ in a False Lian!)

In response to Paragraph 45 , FTB realleges and incorporates herein by this

reference each and every allegation contained in Paragraphs 1 through 44 above, as

thought set forth herein.

46. FTB denies each and every allegation contained in Paragraph 46.
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47.

48.

FTB denies each and every allegation contained in Paragraph 47.

FTB denies each and every allegation contained in Paragraph 48.

49. FTB denies each and every allegation contained in Paragraph 49.

AFTH CAUSE OF ACTION

(For the Tort of Outraae\

In response to Paragraph 50, FTB realleges and incorporates herein by this

reference each and every allegation contained in Paragraphs 1 through 49 above, as

thought set forth herein.

51.

52.

53.

54.

FTB denies each and every allegation contained in Paragraph 51.

FTB denj~s each and 9very a!!9getion c,?nta1nedin Paragraph. 52.

FTB denies each and every allegation contained in Paragraph 53-

SIXTH CAUSE OF ACTION

(For Abuse of Process)

In response to Paragraph 54, FTB realleges and incorporates herein by this

reference each and every allegation contained in Paragraphs 1 through 53 above, as

thought set forth herein.

55.

56.

FTB denies each and every allegation contained in Paragraph 55.

FTB denies each and every allegation contained in Paragraph 56 (a), (b), (c),

(d), (e), (f), (g), (h), 0). m and (k).

57.

58.

59.

FTB denies each and every allegation cqntained in Paragraph 57.

FTB denies each and every allegation contained in Paragraph 58-

SEVENTH CAUSE OF ACTION

(For Fraud)

In response to Paragraph 59, FTB realleges and incorporates herein by this

reference each and every allegation contained in Paragraphs 1 through 58 above, as

thought set forth herein-
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60. FTS denies , and/or is without sufficient information and/or belief to admit or

deny, and therefore denies, each and every allegation contained in Paragraph 60.

(ii), (iii), (iv), (v), and (c).

63. FTS denies each and every allegation contained in Paragraph 63 (a), (b), (c),

(d) and (e).

64. FTB denies each and every allegation contained in Paragraph 64.

65.

66.

67.

68-

61.

62.

FTB denies each and every allegation contained in Paragraph 61-

FTB denies each and every allegation contained in Paragraph 62 (a), (b), (I),

FTB denies each and every allegation contained in Paragraph 65.

FT8.~entes eacr. and every al!eg3tion contained. in Parsgrsph.56.

FTB denies each and every allegation contained- in Paragraph 67.

EIGHTH CAUSE OF ACTION

(For Nealiqent Misrepresentation)

In response to Paragraph 68, FTB realleges and incorporates herein . by this

reference each and every allegation contained in Paragraphs 1 through 67 above, as

thought set forth herein.

69.

70.

71.

72.

FTB denies each and every allegation contained in Paragraph 69.

FTB denies each and every allegation contained in Paragraph 70.

FTB denies each and every allegation contained in Paragraph 71.

FTB denies each and every allegation contained in Paragraph 72.

AFFIRMA TIVE DEFENSES

which relief can be granted.

Plairitiffs First Am.3nded Complaint fails to state arty Gause of action on

for declaratory and injunctive relief.

This Court lacks the necessary jurisdiction to hear Plaintiffs causes of action

or cause of action for pun itive damages-

Plaintiff's First Amended Complaint does not adequately. set" forth any claim

RA000159



08/14/98 FRI 13: 52 FAX 702 385 3059

12...

::J

:s:

:I:

:s:

~ i~II. ~
Z c
~~~iIII ....8
m tc!!!"!!:~
w rn:z~~
z ~Ul i1i.\;:1 1:( ~10 Z
/0 ~~~

~ '(!~

I-~

i ;

~ ~

...I

.::!!:

LAW OFFICES 141008

Since Plaintiff has failed to plead fraud with particularity as required under

Nevada lawl his Seventh Cause of Action must be dismissed.

Th~ issue of Plaintiff's residency for purposes of California. income tax is

presently the subject of an on-going administrative procedure within the State of California.

The existence of that on-going administrative procedure bars and precludes Plaintiff from

litigating his allegations related to residency in this Court

To the extent the negligence of any party, entity or person caused any

damage to Plaintiff. FTB did not negligently act or fail to act, and any such damages were

therefore caused by entities and/or persons other than FTB.

To the ext~nt any damages were s~iffered by Plaintiff as a result of the events

described in his First Amended Complaint, the majority of the cause of those damages was

Plaintiff's own negligence j rather than that of FTB or unnamed defendant, so Plaintiff is

barred by Nevada law from recovering any sum from any party under a negligence theory.

Plaintiff's Second, Third , Fourth and Fifth Causes of Action are. barred by the

doctrines of consent, release and waiver.

FTB' s actions in investigating Plaintiff's income tax status were privileged

and conducted without malice. In its investigation of Plaintiff and dealings with Plaintiff

and his representatives ! FTB was simply exercising its constitutional right to collect taxes

owed to the State of California with no ulterior purpose.

10. Pursuant to the Nevada Rules of Civil Procedure, during the course of

discovery in this matter, FTB may discovery additional. f~cts and/or information which

justify the alteration Of supplement of these responses and affirmative defens~s and

therefore reserves the right to amend and/or supplement this Answer as necessary in the

future.

III

/11

II/
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WHEREFORE , FTB prays the Court enter judgment as follows:

That Plaintiff Hyatt take nothing by way afhis Complaint;

That FTB be awarded reimbursement for the attorneys' fees and costs it has

incurred and will incur in the defense of this matter; and

For such other and further relief as this Court deems necessary and

appropriate under the ci~mstances of this case.

DATED this day of August , 1998.
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CERTIFICATE OF MAILING

I hereby certify that I am an employee of McDonald Carano Wilson McCune Bergin

Frankovich & Hicks LLP., and that I served a true and correct copy of the foregoing

ANSWER TO FIRST AMENDED COMPLAINT on this \~day of August, 1998, by

depositing same in the United States Mail, postage prepaid thereon, upon the following:

Thomas. L Steffen, Esq.
Mark A. Hutchison , Esq-
Hutchison & Steffen
530 South Fourth Street
Las Vegas , NV 89101

15088

... .. -.-. .... ...' ... .. . ... ..

~C\~~~
An Employee of McDonald Carano Wilson
McCune Bergin Frankovich & Hicks LLP
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MOT
THOMAS R. C. WILSON, ESQ.
Nevada State Bar # 1568
MATTHEW C. ADDISON, ESQ.
Nevada State Bar # 4201
BRYANR. CLARK, ESQ.
Nevada State Bar # 4442
McDONALD CARANO WILSON McCUNE
BERGIN FRANKOVICH & HICKS LLP
2300 West Sahara Avenue, Suite 1000
Las Vegas, Nevada 89102
(702) 873.,4100

Attorneys for Defendants

""""'

~l1~L~
Ita j ! i IS AM '

i H r~' ~
H.... 1::.. ~.,

DISTRICT COURT

CLARK COUNTY, NEVADA

GILBERT P. HYATT

Plaintiff

vs.

FRANCHISE TAX BOARD OF THE
STATE OF CALIFORNIA, and DOES I-
100, inclusive

Defendants.

*****

Case No.
Dept. No.
Docket No.

A382999
XVIII

DEFENDANT' S MOTION FOR
JUDGMENT ON THE PLEADINGS

COMES NOW, Defendant, the FRANCHISE TAX BOARD OF THE STATE OF

CALIFORNIA ("FTB"), by and through its undersigned attorneys of record, and moves the court

pursuant to Nevada Rule of Civil Procedure 12( c) for judgment on the pleadings.

The Plaintiff is currently engaged in "scorched earth" discovery against the FTB as to matters

for which the Nevada Court has no subject matter jurisdiction, claims which are not properly pled

issues pending in an ongoing California administrative proceeding claims which are barred under

Nevada and California law. (C;\
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Accordingly, Judgment on the pleadings is particularly justified to narrow the issues and

avoid wasteful discovery expense.

This Motion is based on the points and authorities set forth below and the pleadings on file

herein.

1"-
DATED this day of February, 1999.

BR Y R. CLARK, ESQ.
Neva a Bar #4442
2300 West Sahara Avenue, Suite 1000
Las Vegas , Nevada 89102

Attorneys for Defendant

NOTICE OF MOTION

TO: ALL PARTIES AND THEIR COUNSEL OF RECORD;

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned will

bring the foregoing DEFENDANT'S MOTION FOR JUDGMENT ON PLEADINGS on for hearing

before the above-entitled court on the day of /il1rtlt4 at the hour of m. In

Department XVII of the above-entitled court, or as soon thereafter as counsel can be heard.

DATEDthis ~aYOf

p. 

1999.

McDonald Carano Wilson McCune
' :TI

RY R. CLARK, ESQ.
Nev a Bar No. 4442
2300 West Sahara Avenue, #1000
Las Vegas, Nevada 89102
Attorneys for Defendants
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POINTS AND AUTHORITIES

BACKGROUND FACTS AND CIRCUMSTANCES.

Defendant, The FTB is the California government agency responsible for collecting income

taxes from California residents and non-residents with California income. Plaintiff, Gilbert Hyatt wa

admittedly a long-time resident and taxpayer of the State of California t

1991. In 1990 , he

income in 1991 and 1992.. Plaintiff alleges that on September 26, 1991 , he became a resident of Clark

County, Nevada, shortly before receipt of millions of dollars of income resulting from issuance ofhi

patents. Plaintiff alleges various Nevada contacts developed by him as proof of residency such as

purchase ofa home in Las Vegas on April 3 , 1992. It is believed that at the time of his alleged mov

to Nevada, Plaintiff enjoyed the certainty of realizing millions of dollars of income in the near futur

as a result of the patent issuing.

The FTB investigated the legitimacy of Plaintiffs claim of Nevada residency. It was

detennined that Plaintiff was actually a California resident for 1991 and part of 1992. Accordingly,

Plaintiff was given notice of additional tax assessment which he is protesting through the FTB' 

administrative procedures. This suit follows the FTB investigation of Plaintiffs Nevada contacts an

occurs during the pendency of Plaintiffs ongoing protest in the FTB' s administrative proceedings.

Plaintiff purports to state eight causes of action in his First Amended Complaint (the

Complaint") which are, according to the Complaint captions:

Declaratory Relief;

Invasion of Privacy - Intrusion upon the Seclusion of Another;

Invasion of Privacy - Publicity Given to Private Facts;

Invasion of Privacy - Casting in False Light;

Tort of Outrage;

Abuse of Process;
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Fraud; and

Negligent Misrepresentation.

The prayer for relief requests the court' s declaration regarding Plaintiff's status as a Nevada

resident and the FTB' s power to investigate Plaintiff's residency, an award of "actual and

consequential" damages, punitive damages, costs and attorney fees.

The FTB answered the amended complaint, generally denying the complaint allegations.

Affirmative defenses are sta

ofth

Plaintiff's California residency and tax liability are pending.

Rather than fact allegations, the 30 page First Amended Complaint contains mostly repetitious

arguments, legal conclusions and speculation as to the FTB' s representatives ' motives and intentions

These should be ignored for purpose of this motion. The following "facts" are alleged:

Plaintiff, Gilbert Hyatt is a "highly successful inventor" who admittedly resided in California

through September 26, 1991. In 1990, he was granted patents on "certain of his important inventions

Complaint par. 8. Plaintiff alleges that on September 26, 1991 , he became a resident of Clark County

Nevada. Plaintiff alleges various Nevada contacts developed by him as proof of residency such as

purchase of a home in Las Vegas on April 3 , 1992. Complaint par. 9. Prior to that time, he was

admittedly a "long-standing resident and taxpayer of the State of California . Complaint paragraph

60.

Plaintiff filed only a part-year state income tax return with the state of California for 1991.

Complaint par. 10. In June of 1993 , FTB began an audit of Plaintiff's 1991 return. In July of 1993

FTB began to investigate Plaintiff's contacts with Nevada. Complaint par. 11. FTB investigated

Plaintiff's claim of Nevada residency by contacting various Nevada persons and entities which

included both government and private persons. Complaint par. 12. To gather information, FTB

corresponded with entities and persons using its "Demand to Furnish Information" form not issued

from a Nevada court or any Nevada government agency. Complaint par. 13. In addition to the
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Demand to Furnish Information forms used to accumulate information, FTB corresponded with othe

persons and entities in letter form. Complaint par. 14. Plaintiff was unaware ofFTB' s investigatio

in Nevada until after such contacts had taken place. Complaint par. 15. Plaintiff admittedly had a legal

duty to cooperate with FTB in its investigation. Complaint paragraph 71.

On April 23, 1996, after FTB had completed its audit and investigation of Plaintiff s 1991

return, FTB sent a notice of proposed assessment, that is, a formal notice that taxes are owed, to

Plaintiff. FTB found that Plaintiff was a resident of California, not Nevada, until April 3 , 1992. It was

determined by FTB that Plaintiffs assertion ofN

On April 1 , 1996, Plaintiff received formal notice that FTB had commenced an investigation

into the 1992 tax year and its tentative determination that Plaintiff would also be assessed Californi

income tax for the period of January 1 through April 3 of 1992. Complaint par. 18. On April 1 0, 1997

and May 12 , 1997, Plaintiff received notices from FTB that it would be issuing a formal notice of

proposed assessment for the 1992 tax year and penalties for Plaintiffs failure to file a 1992 tax return

Complaint par. 19. Plaintiff claims that prior to receipt of the notice of proposed assessment for 1992

a representative of FTB stated to one of Plaintiff s representatives that disputes over assessments by

FTB always settle at the notice stage as tax payers do not want to risk their personal fInancial

information being made public. Plaintiff understood this statement to be a strong suggestion by FT

that he settle the disputed taxes by payment of some portion of the assessment. Plaintiff has refused

to do so, contending that he has not been a resident of California since September 26, 1991. Complaint

par. 20.

On August 14, 1997, Plaintiff received a formal notice of proposed assessment for 1992

assessing California state income tax on Plaintiff s income for the entire year of 1992 together with

accrued interest and penalties. Complaint par. 21. Plaintiff believes that the FTB' s investigations

directed at him will be repeated. Complaint par. 22. Plaintiff believes that the FTB may continue t

assess California state income taxes for the years 1993 and beyond. Complaint par. 23.
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Plaintiff believes that FTB' s motive in conducting the Nevada investigation is to collect

additional taxes and assess penalties for fraud for tax years 1991 and 1992 in spite of Plaintiff's

contention that FTB is aware that Plaintiff became a Nevada resident on September 26, 1991.

Complaint par. 24 and 25.

Plaintiff argues that because of his contention that he is a Nevada resident, the Nevada courts

should determine the issue of residency rather than forcing him to go through California

administrative procedures and court action. Complaint par. 17.

Plaintiff contends that Nevada s courts have personal jurisdiction over FTB because of its

investigation conducted within the state of Nevada to create a basis for maintaining that Plaintiff

continued his residency in California after September 26, 1991. Complaint par. 26. Plaintiff believe

that the FTB has a pattern and practice of entering into Nevada to investigate Nevada residents who

were formerly residents of California, then assessing such residents California state income tax for time

periods subsequent to the date when such individuals moved to and established residency in Nevada

Complaint par. 27.

II.

ARGUMENT

NRCP 12(c) provides for a motion for judgment on the pleadings:

After the pleadings are closed but within such time as not to delay the
trial, any party may move for judgment on the pleadings.

A Rule 12( c) motion is available to provide a means of disposing of cases when material facts

are not in dispute and judgment on the merits is appropriate on the content of the pleadings. Bemar

v. Rockhill Dev. Co. , 103 Nev. 132 , 135 - , 734 P.2d 1238 (1987) (citing 5 C. Wright & A. Miller

Federal Practice and Procedure ~~ 1367 - 1368(1969)). This motion has utility when all material

allegations of fact are admitted in the pleadings and only questions of law remain. . at 136. The

moving party will succeed on the motion if there are no allegations in the Complaint that if proven

would permit recovery. 
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Consideration of the Amended Complaint allegations with the elements of each cause of action

pled shows that the FTB is entitled to judgment on the pleadings.

A. PLAINTIFF' S DECLARATORY ACTION MUST BE DISMISSED
BECAUSE TillS COURT LACKS SUBJECT MATTER JURISDICTION

Plaintiff's First Claim for Relief seeks declaratory relief from the Court regarding his residency

for the purpose of avoiding California income tax. This is currently the subject of an FTB administra-

tive proceeding in which Plaintiff seeks the same determination. Under California law, it is a well

established requirement that administrative remedies must be exhausted before a party can proceed

with a court action against a department of the State of California. To protect the FTB from

precipitous taxpayer court action, California Revenue and Tax Code section 19381 provides:

No injunction or writ of mandate or other legal or equitable process
shall issue in any suit, action, or proceeding in any court against this
state or against any officer of this state to prevent or enjoin the
assessment or collection of any tax under this part; provided, however
that any individual after protesting a notice or notices of deficiency
assessment issued because of his or her alleged residence in this state
and after appealing from the action of the Franchise Tax Board to the
State Board of Equalization, may within 60 days after the action of the
State Board of Equalization becomes final commence an action, on the
grounds set forth in his or her protest, in the Superior Court of the
County of Sacramento, in the County of Los Angeles or in the City and
County of San Francisco against the Franchise Tax Board to determine
the fact of his or her residence in this state during the year or years set
forth in the notice or notices of deficiency assessment.

In this California income tax matter, Plaintiff seeks a residency determination from this Nevada

court to determine his residency status which he is presently disputing through the administrative

process under California law. Where an administrative remedy is provided by statute, relief must b

sought from the administrative body and the administrative remedy must be exhausted before the courts

will act; and a court violating this rule acts in excess of its jurisdiction. Aronoff v. Franchise Tax

Board, 60 Cal.2d 177, 180- 383 P. 2d 409 (1963); Abelleira v. District Court of Appeal. 17 Cal.

280, 291-306 (App. Ct.1941).
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The California Supreme Court in Aronoff held that:

...

petitioners' failure to exhaust their administrative remedies constitute
a jurisdictional barrier to obtaining relief from the courts.

In Horack v. Franchise Tax Board, 18 Cal.App.3d 363 , 368 (Cal. App. 4th Dist.1971), the

California court of appeal held that the trial court was acting in excess of its jurisdiction when petitioner

had instituted proceedings to pursue their administrative remedies and had not exhausted such remedies

at the time they sought relief from the court.

The doctrine of exhaustion of administrative remedies requires a, party to use all available

agency administrative procedures for relief and to proceed to a fInal decision on the merits by the

agency before he may resort to the courts. McHugh v. Count' of Santa C rnz, 33 Cal.App.3d 533 , 538-

539 (Cal. App. 1st Dist.1973).

In the instant matter, Plaintiff clearly has not exhausted the California administrative process

and his failure to do so deprives this Court of subject matter jurisdiction.

Under California law, a taxpayer who claims to be a resident of another state has two options

in challenging FTB' s assessment of income taxes. Those options center on whether he is willing to

pay the disputed tax and seek a refund. If the taxpayer declines to pay the disputed tax, he may file

formal protest which is then investigated by and decided by an FTB officer. Cal. Rev. & Tax C. ~

19381. If that officer upholds the assessment, the taxpayer may appeal the decision to the State Boar

of Equalization. . If the Board upholds the assessment, the taxpayer may seek judicial review in one

of three California superior courts. see also Shiseido Cosmetics American Ltd. v. Franchise T

Bd. , 235 Cal.App.3d 478 , 488 (Cal.App. 3d Dist. 1991), cert. denied 505 U.S. 1205 leave denied

S. 947 (1992)( citing California Const. , Art. XIII, section 33).

Alternatively, if the taxpayer elects to pay the disputed tax, he may do so under protest and

directly seek a refund from one of the same three trial courts. Cal' Rev. & Tax C. ~~ 19382 and 19385;

see also California Const. , Art. XIII, ~ 32. Either way, California courts have consistently required

strict adherence to the administrative procedure set forth by the Legislature before a court action (can)

be filed" Shiseido Cosmetics (American) Ltd. 235 Cal.App.3d at 488.
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This administrative process was discussed recently in Schatz v. FTB, 1999 Cal.App.

LEXIS 57, COURT OF APPEALS OF CALIFORNIA, TIllRD APPELLATE DISTRICT

January 26, 1999:

Pursuant to California s income tax scheme regarding defi-
ciency assessments, the Board sends the taxpayer a notice of proposed
deficiency assessment that "set( s) forth the reasons for the proposed
deficiency assessment and the computation thereof." (Rev. & Tax.
Code, 99 19033 , 19034, formerly Rev. & Tax. Code, 99 18583 18584;
all further references to undesignated statutory sections are to the
Revenue and Taxation Code unless otherwise noted.

) ...

(the parties

term this notice the "Notice of Proposed Assessment" or NPA).

A taxpayer has 60 days to file with the Board "a written protest
against the proposed deficiency assessment" contained in the notice 
proposed deficiency assessment. (919041; formerly 9 18590.

) "

If a
protest is filed, the (Board) shall reconsider the assessment of the
deficiency...." (9 19044; formerly 9 18592.) Appeal to the State Board
of Equalization is then permitted; finality is dependent upon the extent
to which a taxpayer pursues the appellate process afforded. (9~ 19045-
19048; formerly 9~ 18593- 18596.

There is also a remedy available to Plaintiff in California in its Superior Courts as to

overreaching by FTB' s officers or employees under California s Taxpayers ' Bill of Rights , in R&T

Section 21021 regarding Reckless Disregard of Procedure, California law provides for damages.

Plaintiff has not pursued this.

In this California matter, Plaintiff filed formal protests of FTB' s assessments for 1991 and

1992, but FTB has not yet completed its review of either protest. FTB' s evaluation of his protests w

ongoing when Plaintiff filed this action and is currently pending. Those protests have not yet been

decided and Plaintiff has not paid the disputed assessments. Thus, Plaintiff has no present right to seek

judicial relief under California law. Even a California court cannot expand "the methods for seeking

tax refunds expressly provided by the Legislature. Woolsey v. State of California, 3 Cal. 4th 758 , 792

(Cal. 1992), cert. denied 508 u.S. 940 (1993). Nevertheless, Plaintiff now asks this Court to ignore
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California s administrative process and preempt it by issuing a declaratory judgment on the primary

issue presently before the FTB - his residency.

B. PLAINTIFF'S DECLARATORY ACTION WOULD BE BARRED FROM
BOTH CALIFORNIA AND UNITED STATES COURTS

As shown above, Plaintiff's failure to exhaust administrative remedies would constitute an

absolute bar from his action going forward in California courts. Tax Injunction Act (28 u.S. C. ~ 1341)

is an absolute jurisdictional bar to federal involvement in the State revenue collection schemes.

Keleher v. New England Tel. & Tel. Co. , 947 F.2d 547, 548 (2d Cir. 1991). The Tax Injunction Act

is first and foremost, a vehicle to drastically limit federal court jurisdiction over the important local

concern of the collection of taxes. Rosewell v. LaSalle National Bank, 450 U.S. 503 , 522, 101 S.

1221 , 1231- 67 L. Ed. 2d 464 479 (1981) reh' g denied, 451 U.S. 1011(1981). It divests the co

of jurisdiction not only to issue an injunction enjoining state officers from collecting state taxes but also

from issuing declaratory relief in state tax causes. California v. Grace Brethren Church, 457 U.S. 393

407- , 102 S.Ct. 2498, 2507- , 73 L.Ed.2d 93 (1982). California has established adequate

procedures to provide plaintiff with a plain, speedy, and efficient remedy through its administrative

remedies and the right for actions to be brought in California courts after the administrative process i

exhausted.

The California law and federal Tax Injunction Act demonstrate the strong public policy served

by not interfering in the administrative tax process. Nevada s courts should not presume to substitut

its law and procedure where a sister state s law bars action in a matter involving a sister state s taxin

authority.

C. TillS COURT SHOULD NOT EXERCISE JURISDICTION
AS A MATTER OF COMITY

That Plaintiff's Complaint in Nevada District Court does in fact seek to impede and interfere

with California s taxing authority is manifest. Plaintiff strongly alleges and argues impairment of

Nevada' s sovereignty and the integrity of its territorial boundaries, which should provide Plaintiffwith

a safe harbor from any tax liability in California:
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Par. 5: "

...

(1) This is an action for inter ali~ declaratory relief; (2) substantial issues of
public policy are implicated concerning the sovereignty of the State of Nevada and the
integrity of its territorial boundaries as opposed to governmental agencies of another
state who enter Nevada in an effort to extraterritorially, arbitrarily and deceptively
enforce their policies, rules and regulations on residents of Nevada in general, and
Plaintiff Gilbert P. Hyatt in particular;...

Instead of concluding the ongoing and available California ad

he was a permanent resident and domiciled in Nevada commencing on September 26, 1991 , Plaintiff

seeks a declaratory judgment in Nevada that he in fact was not a California resident and, instead, w

a Nevada resident commencing on September 26, 1991. Although this very issue is' pending in the

California administrative proceedings , Plaintiff contends that "this action does not seek to impede 0

interfere with California s taxing authority," he requests in his Complaint:

Par. 7: "Plaintiff, by this action, seeks: (1) declaratory relief under NRS 30. 010 et seq.
to confIrm Plaintiff's status as a Nevada resident effective as of September 26 , 1991
and continuing to the present and, correspondingly, his non-residency during said
period in California...

Plaintiff acknowledges in his Complaint that the FTB' s investigation in Nevada was a part 

its audit of his 1991 tax return:

Par. 11: "

...

the FTB began an audit of the 1991 return...as part of its audit, the FTB
began to investigate Plaintiff by making or causing to be made numerous and
continuous contacts directed at Nevada...

The principles of comity require this Court to decline jurisdiction and dismiss this case. Under

the principle of comity, "the courts of one jurisdiction may give effect to the laws and judicial

decisions, of another jurisdiction out of deference and respect." Mianecki v. Second Jud. District

Court, 99 Nev. 93 658 P.2d 422 425 (1983) cert. dismissed, 464 U.S. 806 (1983). A state is fre

to close its courts to suits against a sister state as a matter of comity, particularly where assertion of

jurisdiction would impinge unnecessarily upon harmonious interstate relations which were part an

parcel of the spirit of cooperative federalism. Simmons v. State 670 2d 1372 , 1385 (Mont. 1983)

The United States Supreme Court has indicated that in actions such as this, where a lawsuit

poses a threat to a state s "capacity to fulfill its own sovereign responsibilities " a court should declin
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jurisdiction as a matter of comity in furtherance of our constitutional system of cooperative federalism.

Nevada v. Hall, 440 US. 410, 424 n.24 (1979), reh' g denied, 441 U.S. 917 (1979).

Under California law, Plaintiff's causes of action would be barred by the doctrine of exhaustion

of administrative remedie

Because these actions cannot go forward in California courts, this court should not exercise jurisdiction

as a matter of cornity. California would not give full faith and credit to a Nevada judgment purportin

to determine an action barred under California law.

A New York Court of Appeals specifically found that "(f)or our tribunals to sit injudgment on

a tax controversy between another State and its present or former citizens would be an intrusion int

the public affairs of (that other) State City of Philadelphia v. Cohen, 184 N.E.2d 167, 169-

(N. Y.App. 1962), cert. denied 371 US. 934 (1962V

The United States Supreme Court has long recognized that the taxing power of a state is one

of the state s attributes of sovereignty. Such power exists independently of the express provisions 0

the U.S. Constitution. The taxing power is indispensable to the continued existence of the states. A

state s taxing power "may be exercised to an unlimited extent upon all property, trades, business, an

advocations existing or carried on within the territorial boundaries of the State, except so far as it h

been surrendered to the Federal government." Union Pacific Railroad Company v. Peniston, 85 U.

Under the facts of this case, three other legal principles provide background on why
this Court should exercise comity and defer to California s administrative process

to resolve Plaintiff's residency claims: (1) " exhaustion of administrative remedies
(2) the "primary jurisdiction doctrine ; and (3) the "abstention" doctrine. First, no
action generally lies until a Plaintiff has first exhausted whatever administrative
remedies are provided by statute (i.e. such an action is premature and must be
dismissed). See generally Bowen v. New York City , 476 US. 467 (1986). Second,
the "primary jurisdiction doctrine" allows courts to stay or dismiss proceedings (over
which they have jurisdiction but are properly before an administrative agency) to
give the parties a reasonable opportunity to seek an administrative ruling. See
generally Reiter v. Cooper, 507 U.S. 258, 268 (1993). And third, courts have the
power to abstain in cases where resolution of certain issues "might unnecessarily
interfere with a state system for the collection of taxes. See generally Quackenbush
v. Allstate Ins. Co. , 517 U.S. 706, 116 S.Ct. 1712 , 1721 (1996).
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29 (1873). The taxing power necessarily includes the power in this case to determine if Plaintiff

remained liable for California s state income taxes for any time after September 26, 1991.

Plaintiff has filed lengthy and substantive administrative protests. He has not paid any disputed

tax assessment. No decisions on those protests have been issued by FTB. Accordingly, Plaintiffh

clearly failed to exhaust his administrative remedies under California law. Because a ruling on

Plaintiffs residency will be made in California s administrative process, this Court should decline t

assert jurisdiction over Plaintiff s cause of action for declaratory relief pending the FTB' s administra

tive rulings. Since California clearly has an adequate administrative procedure available to Plainti

no court should interrupt that process until and unless Plaintiff pays the assessments or seeks judici

review of an adverse ruling by the State Board of Equalization. For all these reasons, this Court should

exercise comity and decline to assert jurisdiction over the resolution of Plaintiff's request for

declaratory relief in favor of California s ongoing administrative consideration of Plaintiffs protests

D. PLAINTIFF' S TORT CAUSES OF ACTION ARE
BARRED IN CALIFORNIA COURTS

California, a sovereignty, is immune from tort lawsuits except to ,the extent it allows itself to

be sued pursuant to the California Tort Claims Act. The California Tort Claims Act requires that, fo

actions against the state or its employees for money damages

Cali

California Government Code sections 911.2 and 905.2. Presentation of a claim in the manner

prescribed by law is mandatory and an absolute prerequisite to a suit for money damages. Pacific Tel

and Tel. Co. v County of Riverside, 106 Cal.App.3d 183 , 188 (Cal. App. 4th Dist.1980); Bozaich v.

State ofCalifornii!, 32 Cal.App.3d 688 , 696-97 (Cal. App. 5th Dist. 1973). Failure to file a claim within

the prescribed time period in the manner prescribed by law is fatal to a claimant' s causes of action. City

of San Jose v. Superior Court, 12 Cal.3d 447 , 454 (1974); Chase v. State, 67 Cal.App. 3d 808 , 810

(1977); See also Ortega v. O'Conner, 764 F.2d 703 , 707 (9th Cir. 1985), rev d on other rounds , 48
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S. 709 (1987); Karim-Panahi v. Los Angeles Police Dept. , 839 F.2d 621 , 627 (9th Cir. 1988).

Because Plaintiff failed to comply with the

Tort-Claim Act, Plaintiffs tort causes of action are invalid as a matter of California law.

E. DECLARATORY RELIEF IS NOT A AILABLE UNDER NEVADA LAW.

In his First Amended Complaint under the First Cause of Action Plaintiff seeks declaratory

relief. This remedy is not available under Nevada law when an administrative agency has jurisdictio

over the matter. The issue of Plaintiffs residency is currently before the FTB.

Plaintiff alleges that, pursuant to California law, in detennining whether an individual was a

resident of California subject to California income tax, the individual must have been domiciled in

California during the taxed period for "other than temporary or transitory purposes . Citing California

Revenue and Tax Code 917014, Plaintiff further alleges that the FTB' s own regulations and precedents

require it to apply certain factors in determining an individual's domicile and whether the individual'

presence in California was more than temporary or transitory. Plaintiff describes these consideration

and then describes the Nevada contact which he contends show that he was a Nevada resident.

Complaint par. 29. Plaintiff contends that the FTB refused to consider all evidence of Plaintiffs Nevada

residency in assessing taxes and penalties. Compliant par. 30. Thus, Plaintiff contends that an ac

controversy exists as to whether Plaintiff was a full-time resident of Nevada commencing on

September 26, 1991.

Plaintiff contends that under either Nevada or California law he was a resident of Nevada

throughout the disputed periods, that FTB ignored its own regulations and precedents, that FTB has

no jurisdiction to impose a tax obligation on Plaintiff, that FTB had no authority to conduct its

investigation in Nevada or request information from Nevada

residents and businesses. Complaint par. 31. Plaintiff requests the judgment of this Nevada court

declaring and confirming Plaintiffs status as a full-time, bona fide resident of the state of Nevada

effective from September 26, 1991 to the present" and further declaring that FTB ' s investigation an

information requests to Nevada residents were without approval or authority from a Nevada court 0
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government agency and violative of Nevada s "sovereignty and territorial integrity". Complaint par

32.

Plaintiff's contention that he is a resident of Nevada under Nevada law is , of course, utterly

irrelevant. California s power to tax its residents exists independently of any other state
s law. See

Lawrence v. State Tax Comm. , 286 U.S. 276 (1932). It is possible to be determined a dual resident

The remedy for one determined to be a dual resident (this happens occasionally as each of the taxin

states has a different definition of "resident ) is the tax credit, R&TC Section 18001.

Nevada has adopted the Uniform Declaratory Judgments Act found at NRS 30.010 et seq. The

court' s power in this regard is set forth in NRS 30.030. The court can grant declaratory relief regarding

legal relations affected by statute as set forth in NRS 30.040:

Any person ... whose rights, status or other legal relations are affected
by statute... may have determined any question of construction or
validity arising under the ... statute... and obtain a declaration of rights
status or other legal relations thereunder.

The Uniform Declaratory Judgments Act does not establish new causes of action or grant

j~sdiction to the court when it would not otherwise exist. Builders Ass n. of Northern Nev. v. Ci

of Reno, 105 Nev. 368 , 776 P.2d 1234, 1234 (1989).

Declaratory relief is not appropriate to review questions of administrative discretion. Prudential

Ins. Co. v. Insurance Comm. , 82 Nev. 1 409 P.2d 248 (1966). In Phelps v. Second Judicial District

Court. , 106 Nev. 917, 803 P.2d 1101 1103 (1990) the Nevada Supreme Court held that a district court

was without jurisdiction to entertain an action for declaratory relief which sought collateral review 0

decisions of the Joint Medicolegal Screening Panel concerning the admissibility or sufficiency of

documents presented to it, because the panel' s decisions on such questions clearly involved its

administrative discretion.
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Declaratory relief actions to review interlocutory decisions of state agencies are inappropriate

particularly where such actions 1Tustrate the legislature s purpose of relegating certain matters to a state

agency for a speedy resolution. See Public Servo Comm. v. Eighth Judicial District CoYlt 107 Nev.

680 683- 818 P.2d 396 (1991) where the Nevada Supreme Court held:

It is well-settled that courts will not entertain a declaratory judgment
action if there is pending, at the time of the commencement of the
action for declaratory relief, another action or proceeding to which the
same persons are parties and in which the same issues may be adjudi-
cated. (citation omitted). Further, a court will refuse to consider a
complaint for declaratory relief if a special statutory remedy has been
provided. (citation omitted). A separate action for declaratory
judgment is not an appropriate method of testing defenses in a pending
action, (citation omitted), nor is it a substitute for statutory avenues of
judgment and appellate review.

Public Servo Comm. , 684-85.

In Kress V. Corey, 65 Nev. 1 , 189 P.2d 352 (1948), the Nevada Supreme Court set forth the

following requirements necessary to qualify for a declaratory judgment:

The requisite precedent facts or conditions which the courts generally
hold must exist in order that declaratory relief may be obtained may be
summarized as follows: (1) there must be a justiciabale controversy;
that is to say, a controversy in which a claim of right is asserted against
one who has an interest in contesting it; (2) the controversy must be
between persons whose interests are adverse; (3) the party seeking a
declaratory relief must have a legal interest in the controversy, that is
to say, a legally protectable interest; and (4) the issue involved in the
controversy must be ripe for judicial determination.

Kress, at 26.

In Cox V. Glenbrook Co. , 78 Nev. 254 , 266- , 371 P.2d 647 (1962), the definition of

justiciable controversy" was discussed:

(E) very judgment following a trial upon the merits must be based upon
the evidence presented; it cannot be based upon an assumption before
the facts are known or have come into existence.

(F)actual circumstances which may arise in the future cannot be fairly
determined now. As to this phase of the case we are asked to make a
hypothetical adjudication, where there is presently no justiciable
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controversy, and where the existence of a controversy is dependent
upon the happening of future events.
judgment should deal with a present, ascertained or ascertainable state
of facts....

In Cox , the court also held that an action seeking a declaration of rights based upon factual

circumstances which have not yet arisen was not yet ripe for judicial intervention.

In Resnick v. Nevada Gaming Comm. , 104 Nev. 60, 752 P.2d 229, 231 (1988), the court held

that the Nevada Gaming Commission s refusal to turn over investigative materials to an applicant fo

a gaming license so that the applicant could better prepare for his licensing hearing did not present a

controversy ripe for judicial detennination. The responsible agency had not yet made a final decision

or order. Thus, the matter was not ripe for judicial review.

A court may deny declaratory relief in the exercise of its discretion. EI Capitan Club v.

Fireman s Fund Ins. Co. , 89 Nev. 65 , 506 P.2d 426 (1973). Where the court believes that more

effective relief can and should be obtained by another procedure and that for that reason, a declaratio

will not serve a useful purpose, then the court is justified in refusing a declaration because of the

availability of another remedy. Id. 69-70 (citing Jones v. Robertson, 180 P.2d 929, 933 (Cal App.

1947)).

F. THERE IS NO INVASION OF PRIVACY CAUSE OF ACTION PROPERLY PLED.

The First Amended Complaint purports to state claims for relief under theories of invasion of

privacy. The facts alleged relate to the FTB' s efforts to verify Plaintiff's contention that he changed

his residency from California to Nevada. The facts alleged in this regard are that the FTB'

representative used Plaintiffs name, address and social security number in contacting Nevada utili

companies and government agencies in its investigation of his Nevada residency.

As discussed below, Plaintiff has failed to plead any actionable invasion of any privacy interest

and the pleadings show that the FTB' s representatives ' investigation was in furtherance of a legitimat

public duty.
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ANY DISCLOSURE OF PLAINTIFF' S TAX RETURN
INFORMATION WAS PURSUANT TO THE ADMINISTRATION 

TAXES AND WAS AUTHORIZED BY CALIFORNIA LAW

California Revenue and Taxation Code section 19545 provides:

A return or return information may be disclosed in a judicial or
administrative proceeding pertaining to tax administration if any of the
following av.ply:

(a) The taxpayer is a party to the proceeding, or the proceeding
arose out of, or in connection with, determining the taxpayer s civil '
criminal liability, or the collection of the taxpayer s civil liability with
respect to any tax imposed under this part.

(b) The treatment of an item reflected on the return is directly
related to the resolution ofan issue in the proceeding.
(c) The return or return information directly relates to a transnational
relationship between a person who is a party to the proceeding and the
taxpayer which directly affects the resolution of an issue in the
proceeding. (Emphasis added).

The pleadings show that the FTB auditor was only verifying the truthfulness of the Plaintiff s

claim of Nevada residency and any disclosures made were authorized under California law.

Most courts, including Nevada state and federal courts, draw on the principles set forth in the

Restatement (Second) of Torts ~ 652 A et seq. regarding invasion of privacy torts. Restatement ~

652G incorporates the conditional privileges available to defendants stated in sections 594 and 598

which apply to the publication of any matter that is an invasion of privacy. These include section 594

Protection of the Publisher s Interest; section 596, Common Interests; section 598 , Communication t

One Who May Act in the Public Interest; and section 598 A, Actions of Inferior State Officers in a

Performance of Their Duties.

The case of McLain v. Boise Cascade Cor.p. , 533 P.2d 343 (Ore. 1975) illustrates the privilege

allowed state agencies to investigate matters within their agencies ' concern. This includes the right t

conduct surveillance and minor trespass to property in order to validate a plaintiff s position taken i

an agency action. As in the McLain case, Plaintiff, Gil Hyatt was not even aware of the FTB'

investigation until after the fact. Complaint para. 15. Such agency inquiry to verify Plaintiffs clai
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of Nevada residency was obviously conducted in an unobtrusive manner. As in McLain, plaintiffs

subjective belief and irritation that the agency "snuck around behind my back" is not an invasion of

privacy. McLain at. 345.,47.

The Restatement affmnative defenses and related case law underscore the public policy that

an invasion of privacy is not actionable unless unwarranted and unreasonable. Mr. Hyatt complains

of the FTB' s actions taken to verify his claimed Nevada contacts such as verifying home ownership

utility services and other social and business contacts which Mr. Hyatt contended established his

Nevada residency.

Whether the Defendant's actions enjoy a qualified privilege against a claim of invasion of

privacy is a question of law to be determined by the court. Senogles v. Security Benefit Life Ins. Co.

536 P.2d 1358 , 1362- 217 Kan. 438 (1975). In Senogles, the court held that there is no actionabl

invasion of privacy where the communication alleged to be actionable is made by a party concemin

a matter in which the parties have an interest or duty. As in Senogles, there is no contention by

Plaintiff that inquiry by FTB was not related to its official duty of administering state income tax by

seeking information to verifY Plaintiff's residency ITom those persons or agencies who would have such

information.

Whether or not there has been an invasion of privacy must be considered in light of Plaintiff's

actions. By contending change of residency and volunteering proof of residency, Plaintiff invited

FTB' s inquiry to verify Plaintiff's claim of Nevada residency. Such action amounts to consent to

FTB' s inquiry into Plaintiff's Nevada contacts which Plaintiff contended amounted to residency.

Plaintiff complains of the inquiry made to Nevada agencies using Plaintiffs name, address and/or

social security number. Of course, these are reasonable and common means of identifying persons.

This is information provided by Plaintiff to the FTB. As a matter oflaw, such action is not "offensive

or unreasonable.
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In Hill v. Nat'l Collegiate Athletic Assoc. , 865 P.2d 633 648 , 7 CalAth 1 26 Cal.Rptr.2d 834

(1994), the California Supreme Court discussed the competing inte

allege and prove conduct that is "highly offensive" to a reasonable person:

In determining the "offensiveness" of an invasion of privacy interest
common law courts consider, among other things: "the degree of the
intrusion, the context, conduct and circumstances surrounding the
intrusion as well as the intruder s motives and objectives, the setting
into which he intrudes, and the expectations of those whose privacy is
invaded". (Citation omitted).

The Hill court stressed the limited scope of the invasion of privacy tort and the narrow interest

protected:

Thus, the common law right of privacy is neither absolute nor globally
vague, but is carefully confIned to specific sets of interest that must
inevitably be weighed in the balance against competing interest before
the right is judicially recognized. A plaintiff's expectation of privacy
in a specific context must be objectively reasonable under the circum-
stances, especially in light of the competing social interests involved.
As one commentator has summarized: "through a careful balancing of
interest, the courts develop specific (common law) causes of action
which protected somewhat well-defined aspects of personal privacy.
Although privacy was clearly identified as an interest worthy of some
legal protection, courts generally did not give privacy aprivileged place
or undue weight in the balancing process" (citation omitted)

Hill at 648.

In Mr. Hyatt' s case, he does not complain of any traditionally actionable acts of invasion of

privacy such as intrusion into a private place such as a home or even an office. Nor does Mr. Hyatt

contend that there has been any publication of a private matter to the general public or any person 0

entity other than those who could provide information to verify Mr. Hyatt' s contention of Nevada

residency.

The Hill court discussed the limited interest protected:

Legally recognized privacy interest are generally of two classes: (1)
interest in precluding the dissemination or misuse of sensitive and
confidential information (informational privacy); and (2) interest in
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making intimate personal decisions or conducting personal activities
without observation, intrusion, or interference ("autonomy privacy

Hill at 654.

As a matter of law, it is not reasonable to expect that Mr. Hyatt' s name, address and social

security number would not be used to identify him to utility companies or government agencies abI

to verify Mr. Hyatt s claim of residency. Merely identifying Mr. Hyatt by this public information is

not "highly offensive" as a matter of law. As the Hill court held:

Whether a legally recognized privacy interest is present in a given case
is a question oflaw to be decided by the court. (citation omitted). '" if
the undisputed material facts show no reasonable expectation of
privacy or an insubstantial impact on privacy interest, the question of
invasion may be adjudicated as a matter of law.

Hill at 657.

1. INTRUSION UPON THE SECLUSION OF ANOTHER.

Plaintiff s Second Cause of Action purports to state a claim for invasion of privacy due to

unreasonable intrusion upon the seclusion of another. Plaintiff believes that neighbors, businesses

government officials and others in Nevada with whom Plaintiff has or may have social or business

interactions were approached and questioned by the FTB. It is Plaintiffs belief that the FTB disclosed

or implied to these persons that Plaintiff was under investigation in California "in such a manner as to

cause doubts to arise concerning Plaintiffs integrity and moral character . Additionally, Plaintiff

contends that as part of the investigation of his 1991 tax return, he turned over to FTB "highly personal

and confidential information with the understanding that it would remain confidential." Complaint par.

34. Plaintiff believes that FTB violated his right to privacy by revealing his "confidential information

to unidentified third parties. Complaint par. 35.

Plaintiff believes that the FTB investigations of Plaintiff occurring in Nevada and California

were performed with the intent to harass, annoy, vex, embarrass and intimidate Plaintiff so that he

would enter into a settlement concerning the disputed taxes and penalties which serve to "syphon hi

time and energies from the productive work in which he is engaged". Complaint par. 36. Plaintiff
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believes that the FTB investigation was conducted in such a manner as to intentionally intrude into hi

solitude and seclusion which a reasonable person would fInd highly offensive. Complaint par. 37.

In PETA v. Bobby Berosini. Ltd. , 111 Nev. 615 , 628-639, 895 P.2d 1269 (1995), Modified on

other grounds l13 Nev. 632 , 637, 940 P. 2d 134, 138 (1997), the Nevada Supreme Court discussed the

common law of privacy torts as set forth in the Restatement (Second) of Torts, ~ 652A et. seq.

... The four species of privacy tort are: (1) unreasonable intrusion upon the seclusion
of another; (2) appropriation of the name or likeness of another; (3) unreasonable
publicity given to private facts; and (4) publicity unreasonably placing another in a
false light before the public.

In PET A, the Nevada Supreme Court gave examples of situations where a person has 

reasonable expectation of privacy. It is no invasion of privacy to photograph a person in a public place.

PET A at 631. There is no reasonable expectation of privacy when the plaintiff knows that other

persons can overhear or as to matters which neighbors or passersby can observe. PET A at 633. Thus

matters that are already public or which can be observed by the public are not protected.

One variety of invasion of privacy pled by Plaintiff is the unreasonable intrusion upon the

seclusion of another. The Nevada Supreme Court explained the elements of this tort in PETA:

To recover for the tort of intrusion, a plaintiff must prove the following elements: (1)
an intentional intrusion (physical or otherwise); (2) on the solitude or seclusion of
another; (3) that would be highly offensive to a reasonable person.

PET A, at 630-31 (citing Restatement (Second) Torts section 652A).

In PET A, the court rejected Berosini' s argument that the placing of a camera was an intrusion

where the person placing the camera was merely recording the events occurring in a place where he

was authorized to be. On the issue of whether or not the Defendant's conduct would be highly offensive

to a reasonable person, the PET A court explained that there is a preliminary determination of

offensiveness " which presents a legal issue for the court rather than the fact finder:

... A court considering whether a particular action is "highly offensive" should consider
the following factors: "the degree of intrusion, the context, conduct and circumstances
surrounding the intrusion as well as the intruder s motives and objectives, the setting
into which he intrudes, and the expectations of those whose privacy is invaded.
(citations omitted).
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PETA, at 634-35.

The PET A court noted the non-intrusive nature of the video-taping process. As in the

investigation of Mr. Hyatt' s residency, Berosini was not even aware of the intrusion. The court found

that Berosini's privacy claims arose not from the actual presence of the video camera, but from the

subsequent publication of the video tape contents. In the instant case, Plaintiff merely complains tha

persons and entities in Nevada were contacted by FTB' s agents to verify ,his Nevada contacts and

claimed residency. Whether or not and when Plaintiff became a Nevada resident was the issue between

the FTB and Plaintiff. Verification of Plaintiff's information in this regard cannot be considered

tortious.

2. PUBLICITY GIVEN TO PRIVATE FACTS.

Plaintiff s Third Cause of Action purports to state a claim for invasion of privacy for

unreasonable publicity given to private facts. In this regard he alleges that he revealed to the FTB

highly personal and confidential information at the request of the FTB" as part of its investigation and

that he expected this information to be kept confidential. Complaint par. 41. Plaintiff alleges that th

FTB disclosed to third parties in Nevada "c~rtain of Plaintiff's personal and confidential informatio

which had been cooperatively disclosed to the FTB only for legitimate investigative purposes

Complaint par. 42. The information disclosed is revealed in the Complaint to be Plaintiff's name

address and social security number used by the FTB to identify the Plaintiff to agencies and entities

contacted by the FTB for information to verify Plaintiff's Nevada residency. The information used to

identify the Plaintiff are public, rather than private facts. Such information is commonly and necessarily

used to identify a person. Plaintiff's place of residence was at issue as a result of Plaintiff's 1991 return

claiming Nevada residency. The information used was voluntarily provided to the FTB by the Plaintiff.

In Montesano v. Domey Media Group, 99 Nev.644, 649, 668 P.2d 1081 (1983), Cert. Denied

466 U.S. 959 (1984), the Nevada Supreme Court discussed this tort. The privacy tort of public

disclosure of private facts requires proof that a public disclosure of private facts has occurred which

would be offensive and objectionable to a reasonable person of ordinary sensibilities. In Montesano
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the Nevada Supreme Court recognized this tort cause of action as set forth in the Restatement (Second)

of Torts, 9 652D (1977), but applied a more restrictive interpretation than outlined in the comments to

the Restatement, or as set forth in opinions from other jurisdictions.

The Montesano case involved publication of an article in the Las Vegas Review Journal relating

to police officers injured or killed in the line of duty. The newspaper included in its article a report 0

the plaintiffs hit and run killing of a police officer which had occurred 20 years earlier. The Court

rejected the plaintiff's argument that use of his name was not a legitimate concern to the public whe

balanced against the long passage of time and his criminal rehabilitation and return to private, lawfu

life. The line of privacy cases followed by Nevada s Supreme Court wherein liability was rejected fo

unauthorized disclosure of identity include situations where the names were published of a victim of

rape, a person subjected to involuntary sterilization, and a victim of institutionalized whipping in a

correctional facility. Montesano , 99 Nev. at 651-55.

The Nevada Supreme Court follows the United States Supreme Court' s lead in Cox

Broadcasting v. Cohn, 420 u.S. 469 494-495 95 S.Ct. 1029, 1045- 1046 43 LEd.2d 328 (1975),

where the offending publication involves matters of public record:

Even the prevailing law of invasion of privacy generally recognize that the
interest of privacy fades when the information involved already appears on the public
record. The conclusion is compelling when viewed in terms of the First and
Fourteenth Amendments and in light of the public interest in a free press.

Montesano, 99 Nev. at 653-54. Plaintiffs name and address are matters of public record obviously

protected by Montesano and Cox Broadcasting even if published to the world by the media. The

FTB' s limited use of the information necessary to identify Plaintiff in order to verify his residence i

not actionable.

In M & R Inv. Co.. Inc. v. Mandarino, 103 Nev. 711 , 719 748 P.2d 488 (1987), the Nevada

Supreme Court held that publication of facts which the plaintiff himself made public did not constitut

a publication of private facts and that there is no reasonable expectation of privacy when the plainti

makes facts public.
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A person s name, address and social security number are made public to some degree by all

persons living and conducting business in modern society. Mere inquiry to verify Plaintiff's residency

and use of this minimal information to identify Plaintiff cannot be considered offensive as a matter of

law.

3. CASTING IN FALSE LIGHT.

Plaintiff's Fourth Cause of Action purports to state a claim for invasion of privacy for casting

Plaintiff in false light. In this regard, Plaintiff alleges that by gathering information in Nevada as p

of its investigation, the FTB invaded Plaintiff's right to privacy " by stating or insinuating to said

Nevada residents that Plaintiff was under investigation in California, thereby falsely portraying Plaintiff

as having engaged in illegal and immoral conduct, and decidedly casting Plaintiffs character in false

light" Complaint par. 46. Plaintiff further alleges that the FTB' s conduct in publicizing its

investigation had the effect of "compromising the attitude of those who know or would, in reasonabl

likelihood, come to know Gil Hyatt because of the nature and scope of his work." The publicity w

offensive and objectionable" to Plaintiff. Plaintiff alleges that the FTB acted "for other than

honorable, lawful or reasonable purposes" and its conduct "was calculated to harm, vex, annoy and

intimidate Plaintiffresuiting in "damage to Plaintiff's reputation. " Complaint par. 47.

In PET A, the court referenced the false light invasion of privacy tort. The false light tort was

not appealed. Nonetheless, the appellant argued that video tapes which were defamatory resulted in

Berosini' s actions "being taken out of context." This was stated by the Supreme Court to be the "very

essence of the... false light tort." In footnote 4 on page 622 of the opinion, the Nevada Supreme Co

referenced the federal cases of MacWeder v. Diaz, 801 F.2d 46 55 (2d Cir. 1986), cert. denied, 479

S. 1088 (1987) and Rinsley v. Brandt, 700 F.2d 1304 , 1307 (lOth Cir. 1983). In Brandt, the Tent

Circuit Court of Appeals discussed the false light tort as set forth in the Restatement (Second) of Tort

~ 652E (1977):

One who gives publicity to a matter concerning another that places the
other before the public in a false light is subject to liability to the other
for invasion of his privacy, if
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(a) the false light in which the other was placed would be
highly offensive to a reasonable person, and

(b) the actor had knowledge of or acted in reckless disregard as
to the falsity of the publicized matter and the false light in
which the other would be placed.

Brandt at 1306.

The Brandt court explained that the injury redressed by the false light privacy tort is mental

distress from having been exposed to public view as compared to defamation actions which

compensate damage to reputation. . at 1307. In other respects, the false light tort is similar to

defamation. Both involve a determination that the matter published is not true. Truth is an absolute

defense. Statements of opinion are not actionable. . at p. 1307. Whether a given statement

constitutes an assertion of fact or an opinion is a question of law for determination by the court. . a

1308.

In the Diaz case, the Federal Second Circuit Court of Appeals considered the false light tort.

The court made a detailed review of the background of this tort and applied the common law approac

set forth in the Restatement (Second) of Torts 9 652E. . at 52-53.

The Diaz court noted the significant procedural difference between the false light and defamation tort:

... The burden of proof in a defamation case is preponderance of the
evidence, while in false light litigation it takes clear and convincing
evidence to establish the claim.

. at 56.

Both the Brandt and Diaz cases stress the First Amendment safe-guard applied to the false light

privacy tort. Brandt at 1307 Diaz at 53-54.

For the false light invasion of privacy tort to lie, there must be "publicity". Unlike the tort of

defamation, this requires more than a mere publication of disparaging facts to another. The publication

for a false light claim to lie must be to the public generally or to a large number of persons. Morro

v. II Morrow. Inc. , 911 P.2d 964 968 139 Or. App. 212 (1996), Review denied, 916 P. 2d 312 (Or.

1996). Restatement (Second) of Torts 9 652D comment (a) discusses the "publicity" requirement:
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The fonn of invasion of the right of privacy covered in this Section
depends upon publicity given to the private life of the individual.
Publicity," as it is used in this Section, differs from "publication " as

that tenn is used in Section 577 in connection with liability for
defamation. "Publication " in that sense, is a word of art, which
includes any communication by ' the defendant to a third person.
Publicity," on the other hand, means that the matter is made public, by

communicating it to the public at large, or to so many persons that the
matter must be regarded substantially certain to become one of public
knowledge. The difference is not one of the means of communication
which may be oral, written or by any other means. It is one of a
communication that reaches, or is sure to reach, the public.

Thus, because of the "publicity" requirement, courts have held that reports to government

agencies and investigation of or reports regarding a plaintiff's insurance do not qualify under the false

light invasion of privacy tort. Andrews v. Stallings , 892 P.2d 611 , 626, 119 N.M. 478 (N.M. App.

1995).

G. PLAINTIFF HAS FAILED TO PLEAD AN ACTIONABLE TORT OF OUTRAGE

Plaintiff's fifth cause of action purports to state a claim for the " tort of outrage . In this regard

Plaintiff alleges that the manner in which FTB carried out its investigation and FTB' s apparent inten

to continue its investigation and assess taxes, interest and penalties "was, and continues to be, extreme

oppressive and outrageous conduct". Plaintiff believes that FTB carried out its investigation in Nevada

for the "ostensible purpose of seeking truth concerning his place of residency,..." but that the true

purpose was to coerce payment of sums " irrespective of his demonstrably bona fide residence of

Nevada throughout the disputed periods. Plaintiff alleges that as a result of this conduct, he has

indeed suffered fear, grief, humiliation, embarrassment, anger and a strong sense of outrage...

Complaint par. 51.

In Branda v. Sanford, 97 Nev. 643 , 648 , 637 P.2d 1223 (1981) the Nevada Supreme Court

considered the elements of this tort:

We recently explicitly recognized that liability can flow from intentional infliction of
emotional distress. Starv. Rabello, 97 Nev. 124 625 P.2d 90 (1981). There, we stated
the elements of a prima facia case to be: (1) extreme and outrageous conduct by the
defendant; (2) intent to cause emotional distress or reckless disregard as to the proba-
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bility; (3) severe emotional distress; and (4) actual and proximate causation of the
emotional distress. , citing Cervantes v. J.C. Pennev. Inc., 595 P.2d 975 (Cal. 1979).

The acts complained of by Plaintiff are really only that the FTB investigation resulted in an

adverse finding and assessment of additional tax, interest and penalties. No doubt every taxpayer faced

with an additional assessment has anxieties. People may be outraged at the prospect of taxes, but sue

outrage is not actionable. It is not extreme and outrageous conduct for the FTB to investigate a

taxpayer s alleged change of residency done contemporaneously with receipt of extraordinary income

It is their job.

H. PLAINTIFF HAS NOT PLED AN ACTIONABLE TORT OF ABUSE OF PROCESS.

Plaintiff s Sixth Cause of Action purports to state a claim for abuse of process. Plaintiff does

not allege that any court action was taken by the FTB or that any court process was employed. In thi

regard, Plaintiff alleges that the FTB sought to "extort vast sums of money from Plaintiff through

administrative proceedings... through means of administrative quasi-subpoenas . Complaint par. 55

The FTB directed "Demand ( s J to Furnish Information" referenced by Plaintiff as "quasi-subpoenas

to Nevada residents , professionals and businesses requiring specific information about Plaintiff'

without authorization from any Nevada court or government agency. Plaintiff contends that this

constitutes "actionable abuse of process . Each "demand" was represented to be "authorized by

California Revenue and Taxation Code ~ 19504 (formerly 19254(a) and 26423(a)) sent out by the state

of California, Franchise Tax Board on behalf of "the people of the State of California" identified as

relating to In the Matter of Gilbert P. Hyatt; , further identifying Plaintiff by his social security

number and "in certain instances by his actual home address in violation of express promises of

confidentiality by the FTB;...

Plaintiff contends that each "demand" was unlawful and used to coerce payment of taxes from

him and by assessing taxes, interest and penalties, the FTB abused its administrative powers.

Complaint par. 56. Plaintiff characterizes these actions as "intentional and malicious abuse of the

administrative processes

,...

. Complaint par. 57.
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In Dutt v. Kremp, 111 Nev. 567, 575 , 894 P.2d 354 (1995), the Nevada Supreme Court defined

the tort of abuse of process:

An abuse of process claim consists of two elements: (1) an ulterior

purpose other than resolving a legal dispute; and (2) a willful act in the
use of process not proper in the regular conduct of the proceeding.
Kovacs v. Acosta, 106 Nev. 57, 59, 787 P.2d 368 , 369 (1990). An
ulterior purpose" includes any "improper motive" underlying the

issuance oflegal process. See Laxalt v. McClatchy, 622 F.Supp. 737
751 (D. Nev. 1985).

An action for abuse of process hinges on the misuse of regularly issued process. In contrast,

the tort of malicious prosecution rests upon the wrongful issuance of process. Nevada Credit Ratin

Bur. v. Williams, 88 Nev. 601 606 503 P.2d 9 (1972).

PlaintifT s pleading of abuse of process falls short of stating a claim upon which relief can be

granted by the court. Plaintiff complains that during its investigation FTB improperly used

administrative quasi-subpoenas , including "Demand ( s J to Furnish Information" addressed to Nevada

persons. The purpose alleged in the Complaint is to obtain information regarding PlaintifT s residenc

and compel payment of California income tax.

The abuse of process tort requires an "ulterior purpose other than resolving a legal dispute

which is not pled and "use of process not proper in the regular conduct of the proceeding. Dutt, 111

Nev. at 575. The obvious purpose of the "quasi-subpoenas" was to gather information regarding

PlaintifTs claim of Nevada residency. No use of "process" is pled.

Laxaltv. McClatchy Newspapers 622 F. Supp. 737, 750-51 (Nev. 1985), the u.S. District

Court in Nevada considered Nevada law regarding the tort of abuse of process. In doing so, the federal

court discussed "process

... the phrase clearly indicates that the available process in the case
(complaint and summons) was abused by the subsequent acts of the
lawyer. The availability of process is thus a prerequisite to the tort, in
that there must be process extant which the defendant abuses in order
for the tort to lie. The mere filing of a complaint with malicious intent
is insufficient or there must also be some subsequent act to filing which
abuses the process.
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The McClatchy court made it clear that some "process" must be abused following the initiation

of litigation for the tort to lie.

The term "process" as used in the tort elements broadly describes the tools available to litigants

during court proceedings once an action is commenced. For a tort of abuse of process, the defendan

must have employed some "process , in the technical sense of the term. See Sea-Pac Co. Inc. v.

United Food & Commer. Worker s Loc. Union, 699 P.2d 217 , 218- , 103 Wash.2d 800 (1985). I

Sea-Pac, the plaintiff claimed abuse of process resulted from a labor union filing a charge with the

National Labor Relations Board with a malicious motive. The Washington Supreme Court held tha

the trial court eITed in failing to grant the labor union s motion for summary judgment because no court

process had been employed by the labor union. There must be an act after filing a lawsuit using legal

process "empowered by that suit to accomplish an end not within the purview of the suit." (citation

omitted). 

Likewise, in Foothill Ind. Bank. v. Mikkelson, 623 P.2d 748 , 757 (Wyo. 1981) the Wyoming

Supreme Court held that publication of a notice of mortgage foreclosure not involving court action was

not use of "process" as used in the tort of abuse of process. Even if the motive which impels the

mortgagee to seek foreclosure was malicious, no abuse of process results. The law does not conce

itself with motive of parties that "was animated by hostility or other bad motive" when the tool

employed is for the intended purpose. 

The word "process" as used in the tort of abuse of process encompasses the entire range of

procedures incident to the judicial litigation process, including discovery requests, deposition notices

entry of defaults, motion practice in addition to the tradition motion of "process" which was restricte

to utilization of process in the nature of attachment, garnishment or warrants of arrest resulting in

seizure of person or property. Nienstedt v. Wetzel, 651 P.2d 876 880-81 (Ariz. App. 1982). Whethe

or not the process of a non-judicial agency was used for an improper purpose is for the agency to

decide. Without misuse of process issued in a court action, there can be no abuse of process. Sea-

Co. at 221.
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In this case, Mr. Hyatt has not alleged that any court proceeding existed or that any court

process was employed against him. Thus, there can be no abuse of process claim.

I. NO FRAUD CLAIM IS PROPERLY ALLEGED.

Plaintiff s Seventh Cause of Action purports to state a claim for fraud. Over five pages of the

Amended Complaint are devoted to these allegations. Nearly all of these allegations state mere

argument, conclusions and speculation not supported by fact allegations. In spite of the great quanti

of verbiage, Plaintiff fails to state his averments of fraud with particularity as required by NRCP 9 (b)

The facts pled state only, in essence, that Plaintiff relied on the FTB' s promise of confidentiality in

turning over highly confidential information (i.e. his address) during the FTB' s investigation and tha

the FTB betrayed this trust (thus defrauding him) by sending "Demand(s) to Furnish Information" t

Las Vegas utility companies during the investigation to determine his residency. The harm alleged i

that FTB' s requests included identification of Plaintiff by his name and address. Complaint paragraphs

60-64. Plaintiff admits that it was his legal duty to cooperate in the FTB investigation. Complaint

Paragraph 71.

In Nevada the essential elements of intentional misrepresentation are set forth in Landex. Inc.

v. State ex reI. List, 94 Nev. 469, 478 , 582 P.2d 786 (1978):

1. A false misrepresentation made by the Defendant;

2. Knowledge or belief on the part of the Defendant that the representation is
false or that he had an insufficient basis of information to make the representation;

3. An intention to induce the Plaintiff to act or to refrain from acting in reliance
upon the misrepresentation;

4. Justifiable reliance upon the misrepresentation on the part of the Plaintiff in
taking action or refraining from it; and

5. Damage to the Plaintiff resulting from such reliance.

The elements of intentional misrepresentation must be established by clear and convincing

evidence. Lubbe v. Barb~ 91 Nev. 596, 599, 540 P.2d 115 (1975).
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A review of the type of damages required to be proven by the Plaintiff shows how inapplicable

the tort offraud is in this situation. In Randono v. Turk, 86 Nev. 123 466 P.2d 218 (1970), the Nevada

Supreme Court discussed both measures of damages for fraud. These include "out-of-pocket" or
benefit-of-the-bargain" measures of damages. Both measures of damage involve pecuniary loss to

the plaintiff. Neither measure of damages includes an award for emotional distress or hurt feelings.

The Plaintiff is really only complaining that his address was used in a manner that he finds

disagreeable. The FTB used Plaintiff s address to identify Plaintiff to other agencies and utilities in

order to verify Plaintiffs claim of Nevada residency. This does not satisfy the elements offraud.

J. NEGLIGENT MISREPRESENTATION IS NOT PROPERLY PLED.

Plaintiff s Eighth Cause of Action purports to state a claim for negligent misrepresentation. The

allegations in this regard are incomprehensible for the most part. It is apparently contended that 

business relationship" of "trust" existed between the Plaintiff and FTB which was breached when th

FTB failed to inform Plaintiff that its agents would fail to keep information he provided confidenti

in spite of assurances to do so. Plaintiff would have it that the FTB is his trusted agent! The FTB' 

function is provided for by California statutes and regulations. This scheme does not provide that th

agency is the taxpayers ' fiduciary. As set forth above , the agency has authority to use taxpayer

information in furtherance of its duties. Plaintiff was admittedly obligated by law to cooperate with

the FTB' s investigation and to provide information to it.

The elements of negligent misrepresentation are set forth in Bill Stremme1 Motors. Inc. v. First

Nat. Bank of Nev. , 94 Nev. 131 , 134 575 P.2d 938 (1978):

I. The defendant must have supplied information while in the course of
his business , profession or employment, or any other transaction in which he had a
pecuniary interest;

The information must have been false;

3. The information must have been supplied for the guidance of the
plaintiff in his business transaction;

4. The defendant must have failed to exercise reasonable care or
competence in obtaining or communicating the information;
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5. The plaintiff must have justifiably relied upon the infonnation by taking
action or refraining from taking action; and

6. As a result of his reliance upon the accuracy of the information, the
plaintiff must have sustained damage.

Plaintiff's Eighth purported cause of action is a perversion of the tort. There was no " business

transaction" between Plaintiff and the FTB. The matter concerned only the FTB' s investigation of

Plaintiff s claim of change of residence, a determination that he did not and assessment of additiona

taxes. Plaintiff argues that the FTB misrepresented its intent or ability to keep his address confidential.

He does not allege that this information was used for purposes other than those relating to investigating

his residence and assessing income tax, the FTB' s statutory duty.

Nor does Plaintiff plead any damage compensable under this tort. In Bill Stremmel Motors, the

Nevada Supreme Court adopted the Restatement (Second) of Torts theory of this tort. Comment 

section 552 of the Restatement makes it clear that damage resulting from the false information provided

must relate to commercial information negligently provided by one under a duty to provide commercial

information, resulting in pecuniary harm to the party relying on it in a business transaction
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III.

CONCLUSION

The Plaintiff s action for declaratory relief cannot be maintained due to the pending

administrative proceedings. Plaintiffs tort claims are barred by his failure to comply with the

California Tort Claims Act. Under Nevada law, the tort claims are not properly pled.

There are no allegations which ifproven would pennit recovery. Accordingly, Defendant

is entitled to judgment on ~leadings.

DATED this 2day of February, 1999.
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INTRODUCTION.

PlaintiffGil Hyatt has two answers to the FTB' s misguided Motion for Judgment on the

Pleadings ("Motion ). Both require that the Motion be denied. One is conclusive but short;

the other long but equally compelling. The short answer applies long-settled standards under

Nev. R. Civ. P. 12(c) to the parties ' pleadings. This rule requires that the Court deny the

Motion because the FTB waived its right to bring such a motion when it filed an Answer

denying virtual1y every al1egation in Hyatt' s First Amended Complaint. The long Answer then

refutes the FTB' s thirty-two page motion point-by-point thereby demonstrating that, in addition

to the above waiver of its right to file the Motion, the Court must deny the Motion in its entirety

on the merits. I

In short, this Motion is meritless and attempts to thwart the discovery process through

which Hyatt is obtaining damning admissions ftom FTB employees oftheir tortious conduct.

The FTB has previously delayed this action by an unsuccessful attempt to remove to federal

court, a peremptory challenge of an assigned judge, and a withdrawn Motion to Quash Service

of Process. The Motion is another attempt to avoid litigating the merits of the case and

amounts to little more than a rehash of the same old, thoroughly-treated and withdrawn Motion

to Quash.

Hyatt gives a summary of his legal arguments after a brief Statement of Facts setting

forth the allegations the FTB must admit as true to have standing to file this Motion. Hyatt

then responds seriatim to the FTB ' s arguments and provides a detailed analysis as to why the

Motion fails on the merits of every point asserted by the FTB.

It is well established that "a defendant may prevent a Rule 12( c) motion simply by denials
in his answer. " (See Nevada Civil Practices Manual ~ 1221.) Here, the FTB explicitly prevented
a Rule 12 (c) motion by denying virtually every allegation in the Complaint, but then irresponsibly
filed such a motion.

Hyatt predicts that this Court will see these same arguments time and time again in this
case, as the FTB has shown it will use every conceivable device to avoid facing Hyatt' s allegations
at trial.
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II. STATEMENT OF FACTS.

GIL HYATT IS A VERY PRIVATE PERSON.

Gil Hyatt is and has been a Nevada resident since 1991. (pAC

, ~ 

8i He brought this

case to vindicate his right to privacy and to be free from outrageous fraud and intrusion. He is

and has been a private person -- at least until the Defendant FTB entered his life and invaded

his privacy.

Hyatt' s profession and business require security and privacy, and this lifestyle matches

his quiet, unassuming personality. Hyatt is by trade an engineer, scientist, and inventor. He

worked from the late 1960s to the 1990s in seclusion to conceive and patent some ofthe most

revolutionary inventions in computer history. Id.

During 20 years of struggle with the Patent Office, Hyatt persevered during hard times

living a frugal lifestyle and making little income. Despite a self-imposed and preferred

anonymity during two decades of work -- with no government subsidies or research grants -- he

developed and eventually received patents on computer technology which helped create the

personal computer industry. (pAC, ~~ 8 60.

While working in the aerospace industry, Hyatt received top level security clearances

from the Department of Defense ("DOD"). He is an expert in security matters , having held

DOD secret clearances for almost 30 years and being director of security for his aerospace

consulting company. He uses this expertise to protect his secret technology and business

materials. He is justly concerned about industrial espionage and the theft of technology and

trade secrets. His early inventions were leaked to competitors, allowing them to capitalize on

his technology and reap billions of dollars in benefits derived from his inventions.

When the Patent Office finally issued certain of his pioneering patents in 1990, Hyatt

Consistent with Nevada s notice pleading rules, Hyatt's First Amended Complaint
(hereinafter "Complaint" or "F AC") sets forth Hyatt' s claims with sufficient but not exhaustive
detail. The following narrative adds detail to the Complaint' s allegations. All of these additional
factual allegations must be accepted as true for this Rule 12(c) motion because, if necessary, Hyatt
could amend his Complaint to include these details. Hyatt has already developed substantial
additional evidentiary support for such facts in the limited discovery conducted so far.
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became the subject ofa flurry of media and public attention in California. Despite his

accomplishment in obtaining these patents after 20 years of struggle, Hyatt had been victimized

in California by thefts of his intellectual property, by a continuing string of personal

harassments in California courts , and by a personal tragedy -- the murder of his son, the

perpetrator of which was never brought to justice by California authorities.

IN 1991 HYATT MOVED TO NEVADA, AND EIGHT YEARS LATER
HE IS STILL LIVING IN HIS CHOSEN DOMICILE, NEVADA.

For professional and personal reasons, Hyatt began planning a move to Las Vegas in

1990. After substantial preparation, Hyatt left California and permanently moved to Las Vegas

on September 26, 1991. (FAC, ~ 8.

Immediately after moving to Las Vegas, Hyatt sold his California house, leased and

moved into a Las Vegas apartment, and started looking for a new and larger house to purchase.

He started working with Las Vegas realtors within weeks of his move to Las Vegas. He

scouted dozens of houses between October 1991 and March 1992. He made the first of thirteen

offers and counteroffers on Las Vegas houses soon after his move into his leased apartment.

(pAC, ~ 9.

Within months after his move to Las Vegas, Hyatt was diagnosed with a malignant

cancer. He traveled to California a number oftimes to be treated by cancer specialists and

undergo major surgery. The FTB has used this fact -- Hyatt traveling to California for medical

treatment needed to save his life -- as a basis for asserting he was a California resident during

the six months Nevada residency now disputed by the FTB.

Shortly after Hyatt' s cancer surgery, escrow closed on his Las Vegas house (April 2

1992) and he ,moved from his leased apartment into his new house. Hyatt formed a Las Vegas

trust, with his Nevada CPA Michael Kern as trustee to protect his privacy, and purchased his

Las Vegas house through this trust so that his name would not appear on the public records.

Hyatt intended to keep a "low profile" and his colleagues shielded his name from public records

(utilities, property records and the like) so that his street address would remain private. (FAC,

~ 8.
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One of the security measures Hyatt has employed is to keep his most sensitive

documents in his private home-office. His Las Vegas house was specially equipped just for this

purpose, and his ownership ofthe house in the Trust's name preserved his anonymity.

HYATT' S NEVADA BUSINESS HAS PROSPERED.

After Hyatt moved to Las Vegas , his licensing business started to blossom, and until the

FTB destroyed his licensing program in 1995 , his business was a significant success. Hyatt

personally ran and actively participated in his Las Vegas business, which at its start was a one-

person business.4 He has since formed a Nevada corporation and hired professionals f~r

employment. (pAC, ~~ 8, 60.

THE FTB CONDUCTED AN UNCONTROLLED INVESTIGATION,
SURVEILLANCE, AND AUDIT THAT INVADED HYATT' S PRIVACY
AND DESTROYED HYATT' S LICENSING BUSINESS.

In 1993 two years after Hyatt moved to Nevada, an FTB employee read a news article

regarding Hyatt. Based upon nothing more, the FTB then commenced its efforts to secure

substantial sums from Hyatt even though Hyatt had long since become a Nevada resident.

(pAC, ~ 11.)

For six years , the FTB has investigated, surveilled, and audited Hyatt and publicly

disclosed his confidential information, including the location of his secret technology. The

FTB investigated, questioned, demanded documents from, and surveilled Hyatt, his car, home

business associates, doctors, rabbis, lawyers, accountants, partners, friends, enemies , ex-wife

felon-brother, Las Vegas neighbors, former California neighbors, Las Vegas landlords, dating

service, professional organizations , banks , mutual funds, postman, and even his trash man.

They even went to J::ris front porch to snoop at mail on the doorstep and recorded the timing,

description, aIid quantity of his trash. (pAC, ~~ 11- 14.

This relentless assault on Hyatt' s right to be left alone interfered with his contacts with

Nevada public officials and government agencies and has resulted in a 3 000 page FTB audit

Hyatt' s business is related to the more than 70 patents that have been issued to him
including patents on computers, microprocessors, DRAMs (dynamic random access memories),
liquid crystal displays, and digital television.
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dossier on Hyatt.

Assigning the work to an inexperienced auditor who was handling her first residency

case, the FTB concluded (surprise! surprise!) that Hyatt owed California a great deal of money.

The invasion of privacy the FTB practiced in the course of its relentless pursuit of Hyatt

included fraudulent promises and representations that it would keep Hyatt' s secret infonnation

strictly confidential. Statements in the FTB' s own file acknowledge that Hyatt had a significant

concern regarding the protection of his privacy. (FAC , ~ 61.)

The greatest damage Hyatt suffered as a result of the FTB' s breaches of confidentiality

is the destruction of his patent licensing business. As part of its investigation, the FTB

demanded from Hyatt and agreed to keep confidential copies of Hyatt' s confidential

agreements with his Japanese patent licensees , Hitachi and Matsushita, and his membership in

the Licensing Executives Society. Hyatt had promised his Japanese licensees these agreements

would be strictly confidential. (FAC, " 61 62.) Hyatt emphasized the extreme sensitivity of

these documents to the FTB , and the FTB promised to maintain their confidentiality.

The FTB , nonetheless, violated its obligation to keep the information confidential. The

FTB communicated with the Japanese licensees and the Licensing Executives Society making

clear that Hyatt was under investigation by the FTB. From the date of the FTB confidentiality

breaches, Hyatt has obtained no new licensees. His royalty income from new licensees has

since dropped to zero.

THE MASSIVE INVASION OF HYATT' S PRIVACY WAS
UNNECESSARY AND THE FTB "INVESTIGATION" WAS AN
OUTRAGEOUS SHAM.

The FTB cop.ducted a biased investigation, in which the lead auditor destroyed key

evidence that'supported Hyatt (e. her contemporaneous handwritten notes and computer

records of bank account analysis) and relied heavily on three "affidavits" that do not exist.

Even more outrageous is that the FTB disregarded, refused to investigate, and "buried" the facts

favorable to Hyatt which it uncovered during its invasive audit. The FTB simply ignored:

the current neighbors in Nevada who supported Hyatt' s Nevada residency claim;
the former neighbors in California who told of Hyatt' s move to Nevada;
the friends and business associates who told of Hyatt' s move to Nevada;
his adult son who witnessed Hyatt' s move to Nevada;
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300 Nevada credit card charges;
Nevada rent, utilities, telephones, and insurance payments;
Nevada voter registration and driver s license of Hyatt;
Nevada home purchase offers and escrow papers of Hyatt; and
Nevada religious, professional, and social affiliations of Hyatt.

The FTB only credited adversaries of Hyatt who had vengeful motives, such as his bitter ex-

wife and his convicted-felon brother.s Even then, the FTB auditor misrepresented that she had

affidavits" from them when she did not have any such affidavits.

Hyatt timely filed protests to the FTB' s assessments. The FTB has sat on his protests

for almost three years and has not to this day scheduled a hearing, asked for a single document

or sought clarification of a single fact. Meanwhile, interest compounds .d.ail)': at almost 000

per day

Part ofthe outrageous conduct of the FTB came from the FTB' s lawyers. One of those

lawyers, Anna Jovanovich, pointedly stated that high profile or wealthy taxpayers such as Hyatt

typically settle the proceedings before litigation, as they do not want to risk their personal

financial information being made public. Hyatt clearly understood the threat that any challenge

to the FTB' s extortionate demands would result in the dissemination of Hyatt's personal and

fmancial information at subsequent administrative and court proceedings. (FAC, ~ 56(b).

Since that date the FTB has carried through with its threat and made public filings in this case

not under seal, revealing the amount of Hyatt' s 1991 and 1992 income, further invading his

common law privacy, violating privacy statutes, and breaching its false promises of

confidentiality~

The FTB chose to give credence to Michael "Brian" Hyatt despite his acknowledged
enmity towards his brother Gil , and despite his having been convicted of a felony involving
dishonesty -- child stealing. See People v. Hyatt 18 Cal. App. 3d 618 96 Cal. Rptr. 156 (1971)
(finding Michael Hyatt kidnaped his children in violation of court custody order and flew them out
of California, hiding them in Utah, New York, and Kansas for two and a half years). The Court
found he took on the name Brian to conceal his whereabouts , and fabricated phony addresses
causing his wife such distress she had to go on television begging for return of her children, which
led to the discovery of her children. The court found Michael Hyatt' s "conduct was intended to
deceive and, as such, was fraudulent."
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THE FTB CONTINUES TO INVESTIGATE AND HARASS HYATT.

Almost three years ago , the FTB proposed multi-million dollar tax and fraud penalty

assessments based on only a six-month period of disputed residency in 1991 and 1992 6 and

Hyatt promptly filed formal protests in regard to these proposed assessments. But the FTB has

stated that its investigation, surveillance, and audit of Hyatt is not yet complete even today.

The FTB has taken the position that it is continuing to investigate Hyatt. For example, about

two years after filing of the protests, the FTB' s auditor filed a false declaration under penalty of

peIjury and violated the California Right to Financial Privacy Act in one of its continuing

attempts to come up with some evidence against Hyatt. The FTB has put no limit on the scope

of the ongoing investigation of Hyatt or a deadline for its completion, even though Hyatt'

move to Las Vegas occurred in 1991. One FTB lawyer early in 1999 threatened that after thi s

motion Hyatt won t be able to shit in Nevada or California without the FTB knowing about

it." Unless reigned in by this Court, the FTB has no intention of letting Hyatt enjoy the peace

seclusion, and security he sought in moving to Nevada.

THE FTB IS REHASHING OLD ARGUMENTS.

The FTB' s moving papers and reply to the Motion to Quash Service of Process argued

essentially the same points that are raised in this Motion. The FTB argued that this was a tax

case for which Nevada had no jurisdiction, and it discarded the tort claims as merely as a

disguise. ,,7

Hyatt' s opposition and surreply addressed the FTB' s arguments relating to comity and

subject matter jurisdiction. In short, the Motion to Quash, which essentially addressed the .s.am.e...

22 .issues as this Motio~, was fully briefed by the parties over a four month period in early 1998.

A hearing date of June 27, 1998 was set. Apparently fearing a decision on the merits to such

24 issue, the FTB withdrew its Motion to Quash at the eleventh hour proceeding the hearing.

26 6
In fact, the dispute is even more limited. During this six month period, Hyatt received the

27 royaltyincomeduringashort2112monthperiodfromOctober31 , 1991 through January 15 1992.

See FTB' s Motion to Quash Service of Process filed in February 1998 and its reply papers
filed in April 1998.
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III. SUMMARY OF ARGUMENT.

THE SHORT ANSWER

A successful Rule 12(c) motion requires the pleadings to admit all material allegations

of fact leaving only questions of law outstanding. Defendants who bring a Rule 12( c) motion

must literally admit every allegation made by the plaintiff. Ifthey admit the plaintiffs every

material allegation of fact, only issues of law will remain. But the defendant then risks a

judgment on the merits for the plaintiff as a matter of law. The FTB faced a clear choice: first

admit Hyatt's allegations and risk everything in ajudgment-on-the-pleadings showdown; or

second, deny Hyatt' s charges for a full and fair hearing on the merits. The FTB' s answer

records its decision: it denied 67 of72 allegation paragraphs in Hyatt' s First Amended

Complaint. Consequently, the Motion must be denied.

Moreover, this Motion is merely a repeat ofthe FTB' s prior Motion to Quash which

was thoroughly treated by the parties and then withdrawn from the FTB. While challenging the

pleadings may have been proper at the pleadings stage, it is not allowed here where the FTB

has already filed a responsive pleading denying almost the entire Complaint.

THE LONG ANSWER.

In seeking a judgment on the pleadings for each claim, the FTB is nothing if not

ambitious. Its ambition outstrips its arguments. Without exception, each point raised by the

FTB is wholly lacking in merit:

Declaratory relief Hyatt seeks a declaratory judgment from this court affirming his

Nevada residency. The FTB contends the court lacks subject matter jurisdiction over this

fundamental aspect ofNevada sovereignty. The FTB claims that pending California

administrative proceedings and Nevada law compel this Court to decline jurisdiction to allow

Hyatt to exhaust his administrative remedies. Moreover, it claims that the comity between

sister states requires abstention.

To the contrary, Nevada law unequivocally supports Hyatt' s right to a declaratory

27 judgment on the issues raised given his current Nevada residency, the Court' s personal

28 jurisdiction over the FTB , and the ongoing six-year dispute between Hyatt and the FTB.
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The FTB wrongly contends that Hyatt' s declaratory relief claim raises the same issues

as the alleged administrative "proceeding" in California. The issues, however, raised in the

FTB ' s ongoing "investigation" are vastly different in scope and effect from the declaratory

relief sought by Hyatt. Hyatt, therefore, has no other speedy or adequate remedy for the relief

sought in this case. Also , there is no administrative "proceeding" in California for Hyatt to

exhaust, only a six-year-and-counting "investigation" by the FTB. The FTB has refused to start

the administrative "proceeding.

The FTB entirely ignores the fact that Hyatt has never asked the court to halt or disrupt

the FTB' s internal processes. No injunction is sought. Nor was the action filed in California or

in federal court. Rather, this case is first and last a tort action directed at FTB excesses. The

FTB may continue business as usual, but like any other tortfeasor it may be liable when its

actions harm the person or property of another. In this sense, Hyatt' s declaratory relief and tort

claims are one. The FTB does not and cannot deny that in declaring Hyatt' s Nevada residency

fraudulent it proposed enormous penalties , and Hyatt alleges these penalties , rooted in the

FTB' s residency finding, show a tortious pattern of fraudulent conduct. Tbe declaration Hyatt

seeks of his Nevada residency floats upon the waters of his claims for fraud and invasion of

pnvacy.

The FTB' s comity arguments are also wholly frivolous. Comity is reciprocal: to get it

you must give it. Califolnia extends no immunity to Nevada for acts committed by Nevada

officials in California and Nevada returns the favor tit-for-tat. Both states place first a policy of

protecting their citizens from the acts of foreign state officials operating within their

boundaries.

Immunity. In pretending that California is immune from tort claims unless granted

under California law, the FTB has overlooked the dispositive case on the point Nevada v. Hall

440 U.S. 410 (1979). California is not immune from torts its employees commit in Nevada

against Nevada citizens while acting within the course and scope of their employment.

Tort claims. Invasion o/Privacy: The FTB treats privacy as if it is insignificant, not

worthy of protection. It argues that the tort of privacy has no application to the information it
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collected and released during its investigation. Yet, led by the United States Supreme Court

case authority fully supports Hyatt' s claims against the FTB for both invasion of

informational" privacy and the more traditional forms of invasion of privacy.

Outrage: The FTB' s analysis of Hyatt' s claim for the tort of outrage is equally self-

serving. Hyatt' s outrage, the FTB intones, stems from his discomfort at that agency

efficiency in imposing additional taxes and penalties on his purse. Hyatt' s Complaint

however, never declares that the tort of outrage resides in the mere presentation of a bill for

more taxes. Instead, it speaks of holding the FTB accountable for that agency s extreme and

outrageous conduct towards a Nevada resident through its investigation in preparing and

10 justifying that exaction.
Abuse of process: The FTB is guilty of abuse of process by virtue of having issued and

sent into Nevada through the United States mail "Demands to Furnish Information" which

advised all addressees that they were required to furnish the information indicated in the forms.

The abuse was compounded since the form cited to California statutory law as authority for the

demand, and indicated that the information was "for investigation, audit or co11ection

purposes." (emphasis added.) Under a plethora of case authority, abuse of administrative

proceedings (including an official pretense of such proceedings) is actionable.

Fraud: The FTB' s treatment of Hyatt' s fraud claim shows its propensity for distortion.

It notes that fraud must be pleaded with particularity across five topics: falsity, scienter

inducement, justifiable reliance, and damages. It then grandly proclaims that Hyatt'

allegations are "mere argument, conclusions and speculation." Even a cursory reading of

Hyatt' s fraud claim shows five pages of detailed facts setting forth the five elements.

Moreover, Nevada law allows emotional distress damages rooted in fraud.

Negligent misrepresentation: The FTB takes no notice ofthe well-established case law

holding government agencies liable for negligent misrepresentations of fact.

Whether the answer is short or long makes no difference: the Court must deny the

FTB ' s Motion.

10-

RA000225



HUTCHISON
& STEFFEN
LAKES BuSINESS PARK

8831 W. SAHARA AVENUE
LAS VEGAS, NV 811117

(702) 385-2"00
FAX (702) 385-2088

IV. ARGUMENT.

THE FTB'S MOTION FAILS TO MEET THE UNIQUE
REQUIREMENTS OF RULE 12(C) AND MUST BE DENIED ON SUCH
BASIS WITHOUT ANY FURTHER CONSIDERATION.

Courts must follow a strict standard in ruling on motions for judgment on the pleadings.

As expressly stated by the Nevada Supreme Court, a motion for judgment on the pleadings is

available "only when al1 material al1egations of fact are admitted in the pleadings Bernard v.

Rockhill Development Co. 103 Nev. 132 , 135- , 734 P.2d 1238 , 1241 (1987) (emphasis

added). Based on this standard of review, the FTB' motion dies aborning. The FTB

recognizes the futility of its Motion by confessing the inherently conflicting purpose for which

it was inappropriately filed, i.

, "

to narrow the issues and avoid wasteful discovery expense.

(Motion, p. 2). A motion for judgment on the pleadings is not a proper vehicle for narrowing

the issues and managing discovery. It is, by nature, a dispositive motion, the resolution of

which must be found, if at all, within the four corners of the pleadings.

The Nevada Supreme Court has joined a number of other courts and commentators in

recognizing that a "motion for judgment on the pleadings cannot be granted if any material

issue cannot be resolved on the pleadings." 5A C. Wright & Miller Federal Practice and

Procedure ~ ~ 1368 , p. 525 (1990). Thus, if a party' s answer (here, the FTB' s Answer) denies

any material issues ofthe complaint, the motion for judgment on the pleadings must be denied.

Since the FTB has denied virtually every material factual allegation in the Complaint

(theFTB denied 67 of72 allegations), its Motion must be denied. It' s just that simple. The

Nevada Supreme Court dealt with this exact issue in disposing of a motion for judgment on the

pleadings in Bernar.d v. Rockhill Development Co. 103 Nev. 132, 135- , 734 P.2d 1238 , 1241

(1987). For example, in Bernard and similar to an allegation at issue here, one ofthe disputed

material fact was whether the defendant "intentionally induced the plaintiffs. . . or maliciously

made its promise with the intention not to perform. Id. at 135. A defendant' s state of mind "

a question of fact." Id. A dispute over such fact, requires denial of a motion for judgement on

the pleadings and, in Bernard the Nevada Supreme Court reversed the partial judgment on the

pleadings ruling:

11-
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We further note that a resolution of this case on a Rule 12(c) motion was
inappropriate. A Rule 12(c) motion is designed to provide a means of disposing of
cases when material facts are not in dispute and a judgment on the merits can be
achieved by focusing on the content of the pleadings. (Citations omitted.) The motionfor judgment on the pleadings has utility when all material allegations of fact are
admitted in the pleadings and only questions oflaw remain. . . . In Count II of their
complaint, the Bemhards alleged that Rockhill fraudulently misrepresented its intention
to perform when it induced them to execute the release and agreement. Rockhill'
denial of the a11egations precluded the district court from granting (the) motion forjudgment on the pleadings. The pleadings did not resolve all the material issues of fact
in this case; there was a substantive dispute involving Rockhill' s tort liability that would
justify a trial of the issue.

!d. at 135- 136.

Without belaboring the point, Hyatt has made similar state of mind allegations

ascribing the FTB' s tortious actions to the passions of malice and extortion. (FAC, ~25).

Indeed, every claim for relief in the Complaint, including the claim for declaratory relief

abounds with material issues of fact controverted by the FTB' s answer. The resulting issues

cannot be resolved by the pleadings, thus foreclosing the granting of any aspect of the Motion.

This rarely granted form of motion would be salvageable only if the FTB amends its

Answer to admit the truth of the allegations ofthe Complaint. Then, the only remaining burden

for this Court would be a determination ofthe amount of Hyatt' s damages.

Additionally, Nev. R. Civ. P. 9(b) provides that a motion for a more definite statement

is the appropriate remedy wherein a complaint is insufficiently pled. The FTB , however

waived its right to file such a motion when it filed an Answer denying virtually every allegation

in the Complaint. See Nev. R. Civ. P. 12(e). This is a confirmation that the Complaint is

sufficiently pled. There is simply no basis under Nevada law upon which the FTB' s Motion

may be granted, nor should have been filed.

DECLARATORY RELIEF IS AVAILABLE TO HYATT UNDER
NEVADA LAW AS THIS COURT DOES N!IT LACK SUBJECT
MATTER JURISDICTION OVER SUCH CLAIM.

Hyatt' s complaint is based on the FTB' s separate duty, independent of its lawful taxing

prerogatives, not to engage in fraudulent, extortive, and other tortious conduct against any

citizens, let alone residents of other states. The simple fact that the FTB continues to

investigate Hyatt and continues its tortious conduct in Nevada makes it imperative for Hyatt to

obtain a declaration that he is and has been a Nevada resident for the entire period he claims
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- j

residency in Nevada, September 26 , 1991 to the present.

This Court clearly has subject matter jurisdiction over all of Hyatt' s claims, including

declaratory relief. These points are discussed in detail below: (1) Nevada law entitles Hyatt to

declaratory relief; (2) There is no administrative "proceeding" in California and the FTB'

investigation relates to only a small subset ofthe issue on which declaratory relief is sought; (3)

Hyatt' s claim for declaratory relief is inextricably intertwined with his tort claims and in no

way interferes with the FTB' s collection of taxes; and (4) The authorities cited by the FTB have

no application here.

Nevada law entitles Hyatt to declaratory relief.

Under Nevada law, the elements necessary to support a claim for declaratory relief are:
(1) there must exist ajusticiable controversy; that is to say, a controversy in

which a claim of right is asserted against one who has an interest in contesting
it; (2) the controversy must be between persons whose interests are adverse; (3)
the party seeking declaratory relief must have a legal interest in the controversy,
that is to say, a legally protectible interest; and (4) the issue involved in the
controversy must be ripe for judicial determination.

Nevada Mgt. Co. v. Jack 75 Nev. 232, 338 P.2d 71 , 73 (1959). Also, Nevada s Uniform

Declaratory Judgment Act ("Act") specifies that No action or proceeding shall be open to

objection on the ground that a declaratory judgment or decree is prayed for." Nev. Rev. Stat. 9

30.030.

Here, a justiciable controversy exists. Hyatt is and has remained a Nevada resident

since September 26, 1991. He wishes to enjoy the peace and prosperity he expected when he

relocated to Nevada. Instead, the FTB has hounded him, and apparently will continue to hound

him, to the point of engaging in tortious invasions of his privacy and other outrageous acts.

The dispute is ther~fore ongoing as the FTB has continued to "investigate" Hyatt for years

subsequent to 1992. (pAC, ~23.

Hyatt, a long-time Nevada resident and unique entrepreneur, has been placed in a

position of insecurity and uncertainty over his rights as a Nevada resident because ofthe

unlawful, intrusive, predatory con~uct of the FTB. These rights are inextricably related with

his tort claims against the FTB. In addition, the FTB conceded that this Nevada Court has

personal jurisdiction over it for claims stemming from its investigation, surveillance, and audit
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of Hyatt. The aforesaid "insecurity and uncertainty," assures Hyatt of the right to have his

declaratory relief claim heard in this Court.

Nevada law entitles Hyatt to a determination by a Nevada Court of his
residency for the entire period in question - indeed such a determination 
necessary to determine Hyatt' s standing to bring this suit.

Hyatt submits that in this action his residency status is to be determined according to

Nevada law which provides that:

Unless otherwise provided by specific (Nevada) statute, the legal residence of a
person with reference to his right to naturalization right to maintain or defend
any suit at law or in equity, or any other right dependent on residence is that
place where he has been physically present within the state or county, as the
case may be during an of the period for which residence is claimed by him

Nev. Rev. Stat. ~ 10. 155 (emphasis added).

Hyatt is entitled to the benefit of the above statute based upon his long-standing

physical presence and his business in Nevada. This Court is in the best and most impartial

position to make the determination concerning Hyatt' s residency. Moreover, Nevada

Uniform Declaratory Judgments Act "(is) declared to be remedial; (its) purpose is to settle and

to afford relief from uncertainty and insecurity with respect to rights, status and other legal

relations; and (is) to be liberally construed and administered." Nev. Rev. Stat. ~ 30. 140.

Hyatt seeks a determination of his residency for the entire period from September 26

1991 through the present. (pAC, ~ 32.) Based on the above statute, if he is a resident of

Nevada for any part of such period, Hyatt is entitled to a determination of his residency for the

entire period in dispute.

Also , based on the above statute, a determination of Hyatt' s residency for the period in

question is absolut~ly necessary to determine Hyatt' s standing to maintain this suit. The FTB

denies in its Answer to the Complaint that Hyatt was a Nevada resident through June of 1998.

(pTB Answer, ~~ 1 , 8.) If the FTB is correct, Hyatt would have no standing to bring or

maintain this suit as he would not be a resident of Nevada during the time he claimed. Hyatt

obviously contends to the contrary, and a declaration from this Court is necessary to resolve the

matter.
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In short, the two residency determinations are significantly different. The FTB is

determining only CaJjfornia residency for a very short six month period while the instant cause

of action seeks determination of Nevada residency for a period of eight years. The FTB is

asserting that it can tax Hyatt even if he is a Nevada resident by proposing "
dual residency.

(Motion at 13.) Such notion requires separate determinations by each state. Further, it would

be a significant waste of judicial resources and would be inequitable to Hyatt to wait ten or

more years to receive a California residency determination for the six month period ftom the

FTB and then have to refile a declaratory relief claim in Nevada to make a Nevada residency

determination for the whole of the eight year period.

Nevada law entitles Hyatt to declaratory relief as he has no other speedy
and adequate remedy -- administrative or otherwise.

The court has no discretion to refuse to hear a declaratory relief claim where there is an

actual dispute and the plaintiff has no other speedy and adequate remedy. EI Capitan Club v.

Fireman s Fund Insur. Co. 89 Nev. 65 , 70, 506 P.2d 426 (1973). Further, declaratory relief is

appropriate where it could lead to an early resolution of a matter which could otherwise "be in

limbo" for years. Id. at 69-70. For example, and highly relevant to this case, the Nevada

Supreme Court granted declaratory relief finding a party was no.t subject to a certain tax. The

Court made this determination before an audit and investigation were conducted to determine

the exact amount ofthe alleged tax. Scotsman Manufacturing Co. , Inc. v. State of Nevada 107

Nev. 127, 128 808 P. 2d 517 (1991), cert. denied 502 U.S. 100 (1992)) (granting declaratory

reliefhe.fure assessment oftaxes).

In regard to the adequacy of any other remedy, Hyatt has none. The relief sought by

Hyatt is a de~laration of his residency for the entire period of time from September 26, 1991 to

the present, a period of 81 months. The FTB' s current investigation of Hyatt, to which the

FTB asks this Court to defer, is limited to a finite disputed six month period (September 26

1991 to April 2 , 1992). The FTB has made veiled threats of continuing to pursue Hyatt for

years beyond 1992 (F AC, ~ 23), but Hyatt is not aware of any actual pending investigation

beyond 1992. He nonetheless desires and is entitled to resolution ofthis issue, and his only

adequate remedy is the declaratory relief claim.
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In short, the administrative investigation being conducted by the FTB 
covers only a

small fraction (l/13th) of the time period put at issue by Hyatt' s declaratory relief claim.

Therefore, the FTB' s argument that declaratory relief is not available under Nevada law due to

alleged administrative proceedings in California on the same issue (Motion at 13) is based

upon a faulty premise. The alleged California administrative "proceeding" does not involve

the same issue as Hyatt' s declaratory relief claim, and Hyatt therefore has no adequate remedy

for the residency issue he raises, other than declaratory relief from this Court.

In regard to speedy relief, the FTB' s investigation for the 1991 tax year started in 1993

but it is not complete even today, and there is no indication when it will be complete. The

FTB has now sat on Hyatt' s official protest to the "proposed" assessment of taxes for almost

three years. If and when the FTB completes its investigation, only then can an administrative

proceeding be conducted by the FTB' s parent organization, the California State Board of

Equalization, after which Hyatt may finally challenge the FTB' s investigative findings in a

California court with a declaratory relief claim. Cal. Rev. & Tax Code ~ 19381. One

California court, in upholding the appropriateness of a nonresident taxpayer s action seeking a

declaratory judgment on residency, found it was not a claim for injunctive relief and chided the

FTB for the seven year delay at the administrative level in that case. 
See FTB v. Superior

Court (Bobby Bonds), 212 Cal. App. 3d 1343 , 1349 261 Cal. Rptr. 236 (1989) ("Nor can we

blind ourselves to the fact that collection in this particular case was postponed seven years

while the State Board of Equalization mulled over the taxpayer s administrative appeal."

In sum, Hyatt has no speedy or adequate remedy other than the present declaratory

relief action to establish his Nevada residency.

Even assuming the FTB completed its investigation tomorrow and assessed Hyatt the
millions of dollars in taxes and penalties, according to the Bonds case, it may be another seven
years before the California State Board of Equalization completes its administrative review ofthe
FTB' s assessment. Hyatt therefore may have no remedy in California courts until 15 or more years
after the tax year in question. Under any standard, this is not due process, and therefore not an
adequate and speedy remedy.
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There is no official administrative "proceeding" in California.

The FTB ' s, argument that this Court cannot proceed with the declaratory relief cause of

action because an administrative "proceeding" is underway in California (Motion at 13) is

based on faulty premise. Contrary to the FTB' s assertion, there is no official administrative

proceeding" pending in California.

In California, administrative proceedings are governed by and must be conducted in

accordance with the Administrative Procedure Act ("APA"). Cal. Gov t. Code ~~11400 et.

seq. The AP A sets forth the procedure to be followed in administrative "proceedings." It is

intended to ensure due process to participants. Id.

The FTB successfully campaigned to have the "protest" phase of its audits and

investigations -- the very phase at which Hyatt and the FTB now find themselves -- exempted

from the AP A on the grounds that the "protest" phase is not an administrative proceeding for

which the targeted taxpayer need have adjudicative rights. 
See Cal. Rev. & Tax. Code

~ 19044. Rather, the protest phase is an investigation:

(T)he general provisions of the Administrative Procedure Act do not apply to an
oral deficiency assessment protest hearing, which is investigative and informal
in nature.

California Law Revision Commission Comments to Cal. Gov t. Code ~ 11400 et. seq.

(emphasis added); see also Cal. Gov t Code ~ 11415.50 ("an adjudicative proceeding is not

required for informal fact findin~ or an informal investigatory hearing, ora decision to initiate

or not to initiate an investigation, prosecution, or other proceeding before the agency. . .

The FTB has made no final decision on Hyatt' s protest and has not completed its

investigation. As the FTB' s papers before Commissioner Biggar pointed out, it has not even

sent Hyatt a tax bill.9 Since the FTB is still investigating and deciding whether to institute a

proceeding after all these years, there is certainly not yet an official administrative

proceeding" pending in California.

See FTB Opposition to Motion to Compel filed on February 11 , 1999.
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Hyatt' s claim for declaratory relief is inextricably intertwined with his tort
claims and in no way interferes with the FTB' s collection of taxes.

Another false premise of the FTB is that Hyatt seeks to interfere with, stop, appeal, or

otherwise affect the investigative proceeding in California. This is not true, and the FTB

knows it is not true, having admitted in prior pleadings in this case that this lawsuit is in no

way interfering or in any way affecting the investigative proceedings. See Motion to Quash

affidavit by FTB supervising attorney, Terry Collins, Esq. , stating, "FTB intends to continue

processing, and continues to process, Hyatt' s Protests with the FTB' s investigative procedure

set forth under California law for both tax years (1991 and 1992) despite his filing of this legal

action in Nevada. "10

Rather, Hyatt' s tort claims are inextricably intertwined with a determination of his

residency. Indeed, Plaintiff has alleged that the FTB' s claim that Hyatt' s averment of Nevada

residency during the latter part of 1991 and at least the first quarter of 1992 was a pretense and

a basis for assessing Hyatt enormous penalties was fraudulent and a substantive part of Hyatt'

fraud cause of action against the FTB. (pAC, ~~ 24-26.) This alone places in issue the

question of Hyatt' s residency during 1991 and 1992. The FTB' s right to tax Hyatt in

California requires proving Hyatt to be a California domiciliary or resident; however, this

incidental fact has no bearing on Hyatt' s right to hold the FTB accountable for the torts it has

committed against him as a citizen of Nevada.

In addition to the fraud claim, Hyatt asserts his privacy was invaded in great part

because he moved to Nevada to obtain the security and seclusion he had lost in California. For

example, in 1992, he purchased and equipped his home-office in Las Vegas specifically for

such reasons1 and kept his name off the public records associated with the home-office so it

could not be publically associated with him. Ifhe really was nut a Nevada resident in 1992

when he says he was , his related claims for invasion of privacy -- which are dependent on his

orIyatt has never disputed this. Hyatt has preserved his rights in regard to the assessment
of taxes in California by filing the appropriate protests specified above. This tort action is pending
in Nevada, while the proceeding as to any alleged taxes, penalties, and interest allegedly owed by
Hyatt will take place in California.
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expectations of privacy in Nevada -- are diminished.

Similarly, Hyatt was the subject of an FTB "investigation " and the FTB has made it

known to friends, neighbors, relatives, business associates, and all others who had contact with

Hyatt that he was under "investigation." If, however, Hyatt was not a resident of Nevada

during the time in question, his complaint about being cast in a false light is similarly

diminished.

In sum, the declaratory relief claim will have no effect on the investigative proceeding

in California, but it is an essential part of Hyatt' s tort claims.

The authorities cited by the FTB have no application here.

The cases cited by the FTB regarding exhaustion of administrative remedies in

California (Motion at 6) are all inapposite. The subject of exhaustion of remedies has no place

in the Motion, since there is no existing administrative proceeding in Nevada or California. As

the case cited by the FTB notes: "The doctrine of exhaustion of administrative remedies was

evolved by the courts to promote comity between coequal branches of government and to

relieve overburdened courts from the need to deal with cases where effective administrative

remedies are available Shiseido Cosmetics (America) Ltd. v. FTB 235 Cal. App.3d 478 , 286

Cal Rptr. 690, 695 (1991), cert. denied 505 U.S. 1205 (1992) (emphasis added). This Court

however, does not represent a "coequal branch" with any branch of government in the State of

California. This Court is part of the Judicial Branch of the State of Nevada, charged with

protecting the rights of Nevada citizens. Moreover, the declaratory relief claim seeks entirely

different relief than what is at issue in the FTB' s pending investigation. Finally, no "effective

administrative rem~dies" exist in either California or Nevada for Hyatt' s tort claims, which are

intertwined with the declaratory relief claim. The only proper and competent forum for all of

these claims is therefore this Court, which has jurisdiction over both the FTB and the entire

subject matter of Hyatt' s complaint.

Other cases cited by the FTB involve attempts to enjoin the collection of taxes or to

obtain a tax refund. This case, however, is a tort action against the FTB for which declaratory

relief is necessary and appropriate under Nevada law. There is no attempt or desire to enjoin
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interfere, or in any way impair the FTB' s collection of taxes from Hyatt or anyone else. It will

be up to the FTB and California courts to later decide what, if any, effect this Court' s decision

on residency will have on the tax proceedings in California. Under no circumstances, however

will this Court' s decision on residency enjoin the FTB from collecting taxes.

Hyatt is asserting the privileges and protections afforded to a Nevada resident against

the FTB , which in turn has an interest in contesting that right. Again, declaratory relief is

needed to resolve the ongoing dispute.

THIS ACTION IS NOT IN CALIFORNIA OR FEDERAL COURT AND
NO INJUNCTIVE RELIEF IS SOUGHT BY HYATT.

The FTB' s argument that the Tax Injunction Act would bar this action in California or

the Federal Courts is frivolous. The FTB complains that, if Hyatt had sought relief in either

California or in federal court rather than Nevada state court, his remedies would be foreclosed.

Even if these propositions were true, they ignore the fact that this action is in Nevada state

.Q.Qlll1. And Nevada courts decide cases all the time which could not be brought in another state

or federal court. Hyatt is neither seeking an injunction against California tax proceedings nor

relief from a state tax case. This Nevada Court can and must hear this Nevada case challenging

the FTB' s tortious conduct.

COMITY HAS NO APPLICATION TO THIS CASE.

The FTB' s "comity" argument, like so many others, simply has no place in its Motion.

The subject of comity is not mentioned in the pleadings , nor was it the subject of an affirmative

defense in the FTB ' s Answer. Moreover, it was given lengthy attention in the pleadings

involving the FTB' s Motion to Quash Service of Process -- a motion that was appropriately

withdrawn by the FTB. Hyatt repeats here the position he took in opposition to the FTB' s plea

for comity in its Motion to Quash. There are compelling reasons why cornity should not be

entertained by this Court.

California has not and will not extend comity to Nevada.

The rule of comity. . . is reciprocal." Kroc v. Sheriff of Clark County, 85 Nev. 91 , 94

450 P.2d 788 , 790 (1969). California clearly refused cornity to Nevada before the United

States Supreme Court in the seminal case of Nevada v. Hal/ 440 u.S. 410, 99 S. Ct. 1182
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1. Ed. 2d 416 (1979).

In Hall the United States Supreme Court noted California s position: "the California

courts have told us that whatever California law may have been in the past it no longer extends

immunity to Nevada as a matter of comity Id. at 418 (emphasis added). The Court

determined that "the Full Faith and Credit Clause does not require a State to apply another

State s law in violation of its own legitimate public policy. Id. at 422 (citing Pacific

Employers Insurance Co. v. Industrial Accident Comm ' 306 U.S. 493 , 59 S. Ct. 629, 83 1.

Ed. 940 (1939)).

In his dissenting opinion, Justice Blackmun further emphasized California s attitude

toward Nevada on the subject of comity by quoting the California Court of Appeal' s decision

in the case. "When the sister state enters into activities in this state, it is not exercising

sovereign power over the citizens of this state and is not entitled to the benefits of the sovereign

immunity doctrine as to those activities unless this state has conferred immunity by law or as a

matter of comity. Id. at 428 (Blackmun, J. , dissenting). Justice Blackmun further observed

that the California Court of Appeals concluded that "Nevada was not a ' sovereign ' when its

agent entered California and committed a tort there. Indeed, they said flatly that "state

sovereignty ends at the state boundary. Id. (quoting 141 Cal. Rptr. at 441 (quoting 503 P.2d at

1365)).

When the FTB crossed into Nevada by mail, automobile, and airplane to commit torts

against Hyatt, California s sovereignty ended at the Nevada border. The FTB was not free to

disengage" Nevada s sovereignty and, as an agent of California, commit fraud, abuse of

process, and privacy torts and other misconduct in Nevada under the mantra of the FTB'

taxing authority on behalf of California.

In its moving papers, the FTB quotes a footnote from Nevada v. Hall arguing that

Hyatt' s tort case poses a threat to California s "capacity to fulfill its own sovereign

responsibilities." (Motion at 10.) The FTB then argues that California s "taxing power" is an

attribute of California s sovereignty. Id. Such footnote and its progeny apply, at most, to cases

challenging high level policy decisions by a sister state. This potential but narrow issue in the
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broad holding in Nevada v. Hall has no application where, as here, the torts were committed

during "operational acts" by FTB personnel.

Furthermore, Hyatt does not seek to challenge any governmental tax policies of the

State of California. This is a tort case . The relief sought in the Complaint is for respondent

superior liability against the FTB for tortious actions of its employees while acting within the

course and scope of their employment. In that regard, this tort case is remarkably similar to

Nevada v. Hall where one state was found liable to a resident of a sister state for tortious

conduct by state employees occurring within the course and scope oftheir employment.

Nevada s important state interests in protecting its citizens and providing a
fair, effective, sp~edy, and impartial forum for redress favor jurisdiction
and a denial of comity.

In Mianec/d v. District Court 99 Nev. 93 658 P.2d 422 (1983), the Nevada Supreme

Court approved the rationale expressed by the California Supreme Court in 
Hall v. University

a/Nevada 8 Cal. 3d 522 , 503 P. 2d 1363 (1973), aff' 440 U.S. 410 (1979). "We approve the

reasoning of the California court and hold that where the injured party is a citizen of this state

injured in this state and sues in the courts ofthis state
, there is no immunity, by law or as a

matter of comity, covering a sister state activities in this state. la. at 423-24 (emphasis

added).

The reasoning in Mianec/d is wholly applicable to this case. The court fIrst recognized

that "Nevada has a paramount interest in protecting its citizens. . . .
id. at 424, and that comity

cannot trump the rights of the citizens of Nevada. "' (IJn considering comity, there should be

due regard by the court to the duties, obligations, rights and convenience of its own citizens

and of persons wh~ are within the protection of its jurisdiction.

'" 

ld. at 425 (quoting State ex

reI. Speer v. Haynes 392 So. 2d 1183 , 1185 (Ala. Civ. App. 1979), rev d on other grounds

392 So. 2d 1187 (1980). With these principles in mind
, the Mianec/d court held:

(WJe believe greater weight is to be accorded Nevada s interest in protecting its
citizens from injurious operational acts committed within its borders by
employees of sister states, than Wisconsin' s policy favoring governmental
immunity. Therefore we hold that the law of Wisconsin should not be granted
comity where to do so would be contrary to the policies ofthis state

ld. at 425 (emphasis added).
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Indeed, the United States Supreme Court has recognized that a state has a particular

interest in exercising jurisdiction over those responsible for engaging in tortious activity within

its state.

A state has an especial interest in exercising judicial jurisdiction over those who
commit torts within its territory. This is because torts involve wrongful conduct
which a state seeks to deter, and against which it attempts to afford protection
by providing that a tortfeasor shall be liable for damages which are the
proximate result of his tort.

Keeton v. Hustler Magazine, Inc. 465 u.S. 770, 776, 104 S. Ct. 1473 , 791. Ed. 2d 790 (1984)

(quoting Leeper v. Leeper 319 A.2d 626 629 (N.H. 1974) (quoting Restatement (Second) of

Conflict of Law sec. 36, comment c (1971)).

Hyatt is a resident and citizen of Nevada. The FTB has crossed Nevada s state border

entered Nevada, and commenced a paper foray and "hands on" investigation of Hyatt that

included unannounced interrogation and observation of Hyatt' s neighbors, associates, health

care providers, landlord, mail carrier, and trash collector as well as the propounding of "quasi-

subpoenas" to Nevada citizens and businesses in an effort to collect taxes ITom a Nevada

resident on income earned while residing in Nevada. The FTB' s conduct in Nevada readily

supports Hyatt's tort and declaratory relief claims.

In a very real sense, this Court is duty-bound to exercise jurisdiction over the FTB to

support these important interests and rights. Compare Fegert, Inc. v. Chase Commercial

Corp. 586 F.Supp. 933 , 935 (D. Nev. 1984) (holding that states have an "especial interest in

asserting jurisdiction over those who commit torts within ( their) territory" and are "motivated

by the objectives of deterring wrongful conduct and protecting (their) residents

The FTB' s shotgun approach to alternative theories for dismissal similarly
fails.

Finally, the FTB includes a footnote citing to three other legal principles it claims are

applicable to this case. (Motion at 10. , The first

, "

the exhaustion of administrative remedies

has been previously discussed. There is no administrative remedy in California for the relief,

tort and declaratory, sought here by Hyatt.

The second, the "primary jurisdiction doctrine " is equally inapplicable. In Reiter 

Cooper 507 U.S. 258 , 268 , 113 S. Ct. 1213 , 1221. Ed. 2d 604 (1993), the Court stated that
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such doctrine "is a doctrine specifically applicable to claims properly cognizable in court that

contain some issue within the special competence of an administrative agency.
Id. The

FTB' intentional torts against Hyatt, committed against him in the state of his residence, are

not before an administrative agency in any jurisdiction, including California, and thus the FTB

has no "special competence" to decide tort cases.

Finally, the FTB contends that "courts have the power to abstain in cases where

resolution of certain issues might unnecessarily interfere with a state system for the collection

of taxes." (quoting "generally, Quackenbush v. Allstate Ins. Co. 517 u.S. 706 116 S. Ct.

1712, 1721 , 1351. Ed. 2d 1 (1996)). The 
Quackenbush ruling is limited to the power of

federal courts refTaining fTom the exercise of jurisdiction over several matters, including "cases

whose resolution by a federal court might unnecessarily interfere with a state system for the

collection of taxes. Id. (emphasis added). That is not this case. Here, a Nevada court

providing redress for torts and related declaratory relief will 
Iill1 interfere with the FTB' s ability

to collect taxes. This Court' s rulings will not interfere at.a1.l with California s system for

collection of taxes. California courts and the FTB will decide what, if any, weight to give this

Court' s judgment stemming fTom the FTB' torts.

In conclusion, the FTB' plea for comity has no merit. It would be a travesty of justice

to recognize any comity in favor of the FTB and thus deny Hyatt his day in a Nevada court to

prove that the FTB has tortiously assailed his Nevada residency in the course of committing

highly injurious, intentional torts against him in Nevada in total disregard of Nevada

sovereignty.

HYATT' S TORT CLAIMS ARE NOT BARRED IN NEVADA.

The FTB proclaims that Hyatt' s action is barred because "California, as a sovereign, is

immune fTom tort lawsuits except to the extent it allows itself to be sued pursuant to the

California Tort Claims Act." This averment is also meritless and frivolous as is the entirety of

the FTB' Motion. Both Nevada v. Hall 440 u.S. 410, 99 S. Ct. 1182 591. Ed. 2d. 416

(1979) and Mianecki v. District Court 99 Nev. 93 , 658 P.2d 422 (1983), dispose of this

argument. The FTB must accept the reality that if it commits torts in someone else s backyard
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it will have to pay according to the laws of its neighbors, irrespective of what any California

law may say about torts in California.

HYATT PROPERLY PLED INVASION OF PRIVACY.

Hyatt had a reasonable expectation of privacy. His expectation of privacy in his home

papers , and government records about him is guaranteed by the United States, Nevada, and

California Constitutions, statutes, case law, and the FTB' s own policies, notices, regulations

handbooks, guidelines, and written and oral promises to Hyatt.

In considering this recently emerged tort in its various and still multiplying fonns, the

historical origins of the right of privacy are instructive and therefore reviewed briefly below.

In particular the new right to "informational privacy" is discussed ,as it is now well-recognized

by courts. Hyatt then addresses the FTB' s inherently inconsistent assertion that its invasive

conduct was privileged and therefore not on actionable invasion of privacy. Lastly, Hyatt

establishes that each of the traditional forms of invasion of privacy have been properly pled in

the Complaint.

The right to privacy -- in particular "informational privacy" -- protects an
individual such as Hyatt from the type of abuse committed by the FTB.

The U.S. Constitution (specifically the Fourth Amendment) and the Constitutions of

many states -- including Nevada and California -- forbid unreasonable searches and seizures.

Springing forth ITom this constitutional right, is the right of privacy. 11 Nevada, California, and

the u.S. Supreme Court enshrine privacy as a fundamental right.

Nevada has "long recognized the existence ofthe right to privacy. People for the

Ethical Treatment of Animals (PET A) v. Bobby Berosini, Ltd. 111 Nev. 615 , 895 P.2d 1269

(1995), modified on other grounds 113 Nev. 622 , 940 P.2d 134 (1993) (crediting Justice Louis

Brandeis and Professor William Prosser for the invention of the tort of privacy, noting that the

11 
Griswold v. Connecticut 381 u.S. 479, 484 85 S. Ct. 1678 , 141. Ed. 2d 570 (1965). The

Fourth Amendinent, including the right to privacy, applies in a civil context as well as criminal.
So/dal v. Cook County, 506 u.S. 56, 87, n. 11 , 113 S. Ct. 538 , 121 1. Ed. 2d 450 (1992) (holding
the protection against unreasonable searches and seizures fully applies in the civil context"

See Request for Judicial Notice, at 5.
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Restatement language, drafted by Dean Prosser, has been "adopted, often verbatim, by the vast

majority of American jurisdictions.

). 

PETA further held that in determining whether a

particular action is "highly offensive " courts should and do consider the degree of intrusion

the intruder s objectives, and the expectations of those whose privacy is invaded PETA 111

Nev. at 634 (emphasis added).

The Nevada Supreme Court articulated one of the reasons that the FTB' s massive

intrusion into Hyatt' s life infringed on his privacy: "The principle is well established that

searches conducted outside the judicial process, without prior approval by judge or magistrate

are per se unreasonable under the Fourth Amendment -- subject only to a few specifically

established and well-delineated exceptions. ", Alward v. State 112 Nev. 141 , 151 912 P.

243 250 (1996) (citing to u.S. Supreme Court precedent and earlier Nevada Supreme Court

precedent). 

Actions for invasion of privacy against a taxing body are increasingly
frequent.

Of importance to Hyatt' s action (d)uring the past five years about 150 lawsuits have

been filed against the IRS claiming wrongful disclosure of confidential information.
" Louis R.

Mizell, Jr. Invasion of Privacy 127 (Berkley Books 1998) (relevant excerpts attached as

Exhibit to Appendix). In 1997, a Denver Colorado judge awarded $250 000 in punitive

damages against the IRS for being "grossly negligent" and "reckless" in placing a woman in a

false light by claiming she owed $380 000 more than she in fact owed. Id. at 127- 128.

Consider the damage, as here, when a taxing agency recklessly, intentionally, and fraudulently

claims millions of dollars in unpaid taxes and penalties are owed. This is in addition to the

destruction of Hyatl' s licensing business.

Another recent large verdict against tax authorities for invasion of privacy rights and

abuse of authority is Jones v. United States 9 F. Supp. 2d 1119 (D. Neb. 1998). There the

The Court is asked to take judicial notice of the Nevada Attorney General' s opinions
setting forth the right of privacy pursuant to the accompanying Request to Take Judicial Notice
which is filed as separate document but incorporated herein by reference. In sum, the Nevada
Attorney General has concluded privacy is an important right.
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district court awarded two taxpayers over $5 700 000, including over $325 000 in emotional

distress damages for the destruction of their business caused by an IRS agent leaking

confidential information that damaged their sterling reputation in the oil business. There are

striking parallels between this case and Jones. For the businesses involved in each case

morals , character, and integrity are extremely important. Id. at 1134. A potential patent

infringer has much more to fear from a patent holder known to be honest, than one suspected of

multi-million-dollar tax fraud. An infringer has little incentive to take a license from a patent

owner who is under a cloud of suspicion. Here the FTB alerted over one hundred sources

including three newspapers, two reporters, a dozen neighbors, the Licensing Executives

Society, and Hyatt' s Japanese licensees that he was under a cloud of suspicion.

Katz v. United States 389 u.S. 347, 351 , 88 S. Ct. 507 1. Ed. 2d 576 (1967), held that

a person can have a reasonable expectation of privacy "even in an area accessible to the public

since "the Fourth Amendment protects people not places." Justice Harlan s influential

concurring opinion set out a two part formula for assessing whether governmental action

violates the Fourth Amendment.

The first question is whether a person has exhibited an actual or subjective expectation

of privacy. Gil Hyatt will easily pass muster on this subjective prong of the test for he is very

private.

The second question is whether that expectation is one that society deems to be

reasonable. Here the FTB announced in its very first contact letter with him that he could

expect confidential treatment of all of his personal information. Subsequently, FTB auditors

promised Hyatt confidential treatment both orally and in writing. In addition, the FTB

publishes on its web page and in booklets that taxpayers have aright to confidential treatment.

Ironically, the FTB' s own internal policies, notices, regulations, handbooks, guidelines
-- all of which were ignored by the FTB in this case -- also promise the right to privacy.

The FTB nonetheless shrugs off as insignificant its disclosure of Hyatt' s private

information through "mandatory" Demands for Information to individuals , government

agencies, and businesses for which nojudicial permission was sought or received and no notice
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was given to Hyatt.

Courts are particularly vigilant in enforcing informational privacy rights
related to social security numbers, addresses, and other privateinformation. 

Contrary to the FTB' s bald assertion that disclosing Hyatt' s social security number and

secret address to dozens of third parties was no big deal; courts of every level-- including the

United States Supreme Court -- find such disclosures actionable and a violation of an

individual' s "informational privacy" rights.

United States Supreme Court informational privacy cases.

The United States Supreme Court has issued three opinions bearing on the issue.

United States Department of Defense v. Federal Labor Relations Authority (FLRA), 510 

487 489, 502 , 114 S. Ct. 1006 1271. Ed. 2d 325 (1994), held that disclosure of employees

home addresses to their union was a "clearly unwarranted invasion of privacy." (emphasis

added.) That case was largely based on United States Dept. of Justice v. Reporters Committee

14 for Freedom of Press 489 u.S. 749 , 763, 109 S. Ct. 1468 , 1031. Ed. 2d 774 (1989)

(recognizing that "both the common law and the literal understandings of privacy encompass

the individual' s control of information concerning his or her person.
); see also United States

Department of State v. Ray, 502 u.S. 164, 177, 112 S. Ct. 541 , 1161. Ed. 2d 526 (1991)

(holding that the disclosure of names and addresses wouldbe a clearly unwarranted invasion of

privacy because confidentiality had been promised and disclosure of the information would be

a special affront to his or her privacy

ii. State and Federal Courts also protect informational privacy (social
security numbers and home addresses).

State .ex reLBeacon Journal Publishing Co. v. City of Akron 70 Ohio St. 3d 605 607

640 N.E.2d 164, 166 (Ohio 1994), found that the disclosure of social security numbers "would

violate the federal constitutional right of privacy" and held that because the Privacy Act of

1974 regulates the use of Social Security numbers, individuals "have a legitimate expectation

of privacy in their Social Security numbers." Two recent Washington cases have found

disclosure of social security numbers to be highly offensive. Progressive Animal Welfare

Society v. University of Washington 125 Wash. 2d 243 884 P.2d 592 (Wash. 194), held that
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(T)he disclosure of a public employee s social security number would be highly offensive to a

reasonable person. . . ." Furthermore, in Tacoma Public Library v. Woessner 90 Wash. App.

205 951 P.2d 357 (Wash. App. 1998), opinion amended on remand on other grounds - P.

' 1999 WL 126948 (Wash. App. Feb. 5 , 1999), the Court similarly held that "(w)e agree

that release of employees ' identification number would be highly offensive. ,,14

Other cases concluded that certain citizens -- such as Gil Hyatt -- have a particular need

and/or a desire to keep their address confidential. National Association of Retired Federal

Employees v. Horner 879 F.2d 873 (D. C. Cir. 1989), cert. denied 494 U.S. 1078 (1990), held

that "(i)n our society, individuals generally have a large measure of control over the disclosure

oftheir own identities and whereabouts. That people expect to be able to exercise that control

0ther cases where social security numbers were given protection under the right of
privacy include: Sheet Metal Workers International Association, Local Union No. 19 v, United
States Department of Veterans Affairs 135 F.3d 891 (3d Cir. 1998) (holding that disclosures of
names, social security numbers and addresses of employees would constitute an unwarranted
invasion of personal privacy); Sapp Roofing Co. v; Sheet Metal Workers ' International Ass '
Local Union No. 552 Pa. 105 713 A.2d 627 630 (1998) (forbidding "the disclosure ofpersonal
information (names, addresses, social security numbers, and phone numbers)" because of the
individual employees

' "

strong privacy interests

); 

Tribune-Review Co. v. Allegheny County
Housing Authority, 662 A.2d 677 682 (pa. Cmwlth. 1995) (concluding that "the Privacy Act of
1974 limits the availability of social security numbers and creates an expectation of privacy in
the minds of all employees concerning the use and disclosure of their social security numbers" and
finding that since the social security number is an identifier

, "

If stolen it can create a new identity
for the thief. When misused it can destroy a life.

); 

Times Publishing Co. v. Michel 633 A.2d 1233
(pa. Comwlth. Ct. 1993) (holding that disclosure of gun licensees ' home telephone number, social
security number, and address would constitute an unwarranted invasion of personal privacy);
Greidinger v. Davis 988 F.2d 1344, 1352, 1354 (4th Cir. 1993) (finding that the Virginia voter
registrar s public di~closure of voters ' social security numbers brought the attendant possibility
of "a serious invasion of privacy" and detailing horror stories of stolen identities and concluding
that "the harm that can be inflicted from the disclosure of a social security number to an
unscrupulous individual is alarming and potentially financially ruinous.

); 

Oliva v. Us. Dept. of
HUD 756 F.Supp. 105 , 107 (E. Y. 1991) (holding that disclosure of social security numbers
and dates of birth would be a "clearly unwarranted invasion of personal privacy" since "social
security numbers and dates of birth, are a private matter

); 

Yeager v. Hackensack Water Co. 615
F. Supp. 1087, 1091-92 (D. J 1985) (citing to Federal Privacy Act, Public Law No. 93-579 and
holding that social security numbers were "within the constitutionally protected right of privacy
as Congress designed the Federal Privacy Act of 1974 to discourage improper uses of social
security numbers and to allow individuals the opportunity to make an intelligent decision
regarding disclosure). The foregoing is far from an exhaustive list of cases on this issue.
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is ' evidenced by. . . unlisted telephone numbers by which subscribers may avoid publication of

an address in the public directory, and postal boxes, which permit the receipt of mail without

disclosing the location of one s residence. '" Moreover , the court could have had Gil Hyatt in

mind when it noted that it is public knowledge that when one gains wealth

, "

that individual

may become a target for those who would like to secure a share ofthat sum by means

scrupulous or otherwise. Id. at 876 (emphasis added).

American Federation of Government Employees, AFL-CIO, Local 1923 v. United

States 712 F.2d 931 (4th Cir. 1983), expresses privacy concerns similar to those alleged by

Hyatt in this case. The court held that union members had a privacy right not to disclose their

home addresses to their own union, because disclosure could subject the employees to an

unchecked barrage of mailings and perhaps personal solicitations. The court then observed that

no effective constraints could be placed on the range of uses to which the information, once

revealed, might be employed. Id. at 932. The dissent pointed out that only a rare person -- like

Hyatt -- conceals his address from real property records, voting lists, motor vehicle registration

licensing records and telephone directories. The court majority nevertheless recognized the

0ther cases where home addresses were given protection under the right of privacy
include: Painting Industry of Hawaii Market Recovery Fund v. United States. Dept. of Air Force
26 F.3d 1479, 1486- 1487 (9th Cir. 1994) (forbidding disclosure of social security numbers, names
and home addresses with concurring opinion stating "publishing your phone number may invite
annoying phone calls, but publishing your address can lead to far more intrusive breaches of
privacy, and even physical danger.

); 

FLRA v. United States Dept. of Veterans Affairs 958 F.
503 516 (2d Cir. 1992) (holding that disclosure offederal employees ' names and home addresses
to their union:'would result in a clearly unwarranted invasion of personal privacy.

); 

Painting and
Drywall Work Preservation Fund, Inc. v. Dept. ofHUD 936 F.2d 1300 1303 (D.C. Cir. 1991)
(concluding that disclosure of names and addresses of construction workers would be "
substantial invasion of privacy," indeed

, "

a clearly unwarranted invasion of personal privacy.
Hopkins v. United States Dept. ofHUD 929 F.2d 81 (2d Cir. 1991) (holding that because privacy
encompasses all interest involving the individual' s control of information concerning his or her
person

, "

we have no doubt that individual private employees have a significant privacy interest in
avoiding disclosure of their names and addresses.

); 

FLRA v. United States Dept. of Navy, 941
F.2d 49 (1st Cir. 1991) (finding individuals have a discernable interest in "the ability to retreat to
the seclusion of one s home and to avoid enforced disclosure of one s address. ). Again, the
foregoing is far from an exhaustive list of cases on this issue.
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