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CERTIFICATE OF SERVICE

Pursuant to NRAP 25, I certify that I am an employee of HUTCHISON &

STEFFEN, PLLC, and that on this 1st day of October, 2020, I caused the above and

foregoing document entitledAPPENDIX TO RESPONDENT’S BRIEF ON

BEHALF OF GILBERT P. HYATT - VOLUME 4 OF 17 to be served by the

method(s) indicated below:

_____________ via U.S. mail, postage prepaid;

______X_______ via Federal Express;

_____________ via hand-delivery;

_____________ via Facsimile;

upon the following person(s):

James A. Bradshaw, Esq.
MCDONALD CARANO WILSON
LLP
100 West Liberty Street, 10th Floor
Reno, NV 89501

Attorneys for Appellant
Franchise Tax Board of the State of
California

Patricia K. Lundvall, Esq.
MCDONALD CARANO WILSON
LLP
2300 West Sahara Avenue, Suite 1000
Las Vegas, NV 89102

Attorneys for Appellant
Franchise Tax Board of the State of
California

Robert L. Eisenberg, Esq.
LEMONS, GRUNDY & EISENBERG
6005 Plumas Street, Suite 300
Reno, NV 89519

Attorneys for Appellant
Franchise Tax Board of the State of
California

_________/s/ Kaylee Conradi____________________
An employee of HUTCHISON & STEFFEN, PLLC
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'-&'.&(//* BPI`MY KISSZ;MYU A[U%4ISS$YMW%>V[ QUSMN[TZO%

'-&()&(//* ;MYU KI5Z BPI`MY AM5%4ISSIUL SMN[TZK%
'-&()&(//* BPI]MY KISSZ;MYU 4ISSMLJIKR IUL SMN[TZO%
'-&(*&(//* ;MYU KISSZBPI`MY AMWKISSMLZIQL PM^V\SL JM N^L @?2

@V^MYVN2[[VYUM]
'.&(/&(//* ;MYU KISSZBPI]MY YM5KISSMLSMN[TZI%
?3&(/&(//* BPI`MY KISSZ;MYU JIKR 4ISSMLPQTJIKR $[QŴIU[Z TM [V YM]QM K̂VU[YIK[Z

NVYWI[MU[ZI[ PQZSI^`MYZ VNNQKMQUEIU >\`Z$ ^QSS

KISŜPMU [PM` IYM I]IQSIJSM%

!% !& "&&# BVYQIUVYM[\YUZ;MYU ZKISS AMJ:TML KIA [V [I_ YMWQU<IZ EMOIZ YM0T` SM[[MY
VN,&)+1 ZIQL PMKIU UV[ N\YUQZPYMX\MZ[MLLVK\TMU[Z
UV^ J\[ ^QSSKVUZ\S[NQYZ[^Q[P [QW Z<%2%I[[VYUM`Z%
AMW[V KISSTM%

()&'(&(//+ 4V_ KISSZ;MYU 4ISSMLYMWIUL SMN[I TMZZIIM NVYPQT[V KISSTM $
()&'(&(//+ ;MYU KISSZ4V_ BWVRM[V =Y%;MYU $[VSLPQT[PI[ [PM KIZM ^IZ

[YIUZNMYYML[V TM IUL [PI[ 9^QSSJM ZMULQUOI
LVK\TMU[ YMX\MZ[[V PQT$

'(&',&(//, ;MYU KISSZ4V_ =QRM;MYU !YMWNYVT<IZ EMOIZ" KISSML$ PMPIZ UV[
TM[ LMILDUM$ 8M ^IU[Z [V RUV^ ^P` ^M ^IU[
KPMKRZ$8M ZIQL[PI[ Q[̂ V\SL JM [VV M_WMUZQ]M$

8M ZIQL [PI[ PM^Q5WYV]QLMI SM[[MYNYVT[PM OV]MYUVY$
8M ^IU[Z [V RUV^ QN̂M ^QSSWI` NVYKVW`QUOKPMKRZ$

Y [VSLPQT[PI[ 9^QSSKPMKRVU [PQZIUL OM[JIKR [V
PQT%

CPM[I_WI`MY Z YMWYMZMU[I[Q]M=QRM;MYU KISSMLNYVT<IZ EMOIZ [V
[MSSTM [PI[ PM^V\SLU [ JM TMM[QUO[PM LMILSQUMVN" $"&$ ^PQKP
PIL JMMUZM[NVY[PM LVK\TMU[ YMX\MZ[ZMU[[V PQZVNNQKM%8M
ZIQL[PI[ PMPIL JMMUZRQQUO^Q[P[PM[I_WI`MY I[ =V\U[

4PIYSMZ[VUV]MY[PM^MM:KMULIUL PIL LQZK\ZZML[PM QZZ\M̂ Q[P

PQT%8M M_WSIQUML[V TM [PI[ PMQZOVVL NYQMULZ^Q[P [PM[I_WI`MY
IUL [PI[ [PMHVN[MUZWMUL[QTM[VOM[PMY#IUL QUKS\LM[PMQY
KPQSLYMUZVTM[QTMZ%

=QRMNMS[[PI[ [PM LVK\TMU[ YMX\MZ[QZ\UYMIZVUIJSM#IZ Q[̂ V\SL

KVZ[[PM [I_WI`MY [VV T\KP QUWYVNMZZQVUISNMMZ[V KVW` ISSVN[PM

KPMKRZ%8M ^IU[ML [V RUV^ QN̂M ^V\SL JM ^QSSQUO[V JMIY [PM

KVZ[#VYQN! ^V\SL JM ^QSSQUO[V KVTM [V <IZ EMOIZ [V LV [PM
WPV[VKVW`QUOT`ZMSN%9[VSLPQT[PI[ 9^V\SL KPMKRVU[PM WVSQK`
VN[PMLMWIY[TMU[IUL OM[JIKR [V PQTIJV\[ [PQZ%
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<XUSRVH
9LNH VDLGWKDWKHIHOW%WKDWKH KDGSURYLGHGHQRXJKGRFXPHQWDWLRQWR
SURYHWKDW9U&5\DWWZDV D :HYDGD UHVLGHQW&9LNH VDLGWKDW9U&

5\DWWLVLQ:HYDGD QRZ/ KH RZQV D KRXVHLQ:HYDGD DQGQRORQJHU

RZQV DQ\ SURSHUW\LQ1DOLIRUQLD&0FFRUGLQJWR9LNH$9U&5\DWW!V
FDUVDUHUHJLVWHUHGLQ:HYDGD& 9LNHVDLGWKDW9U&5\DWWPRYHG

KLPVHOIWR:HYDGD LQD WUD5HUWKDW9U&5\DWWRZQV& 0IWHUPRYLQJ

WR:HYDGD$ KH FKDQJHGWKHUHJLVWUDWLRQRQWKLVWUDLOHUWR:HYDGD&
9LNH GRHVQ!WXQGHUVWDQGZK\ ZH GRQ!WDFFHSWWKLV&

9LNH H[SODLQHGWKDWKH DQG9U&5\DWWKDGEHHQLQYROYHGLQWKH
SROLWLFDOFDPSDLJQIRUWKH:HYDGD 4RYHUQRU9LOOHU&?KH\ DOVRZHUH

VXSSRUWLQJWKH:HYDGD VHQDWRUDQGRWKHUMXGJHV&5H VDLGWKDW9U&

5\DWWKDGEHHQLQYROYHGLQ406? OHJLVODWLRQ&5H VDLGWKDWKH

ZRXOGSURYLGHD OHWWHUIURP WKHJRYHUQRURI :HYDGD VWDWLQJWKDW9U&
5\DWWZDV D :HYDGD UHVLGHQW$DQGWKDWWKLVVKRXOGEH VXIILFLHQW
GRFXPHQWDWLRQ&

6H[SODLQHGWR9LNHWKDW6ZDV QRWTXHVWLRQLQJZKHWKHURUQRW9U&

5\DWWZDV LQ:HYDGD$WKDW6ZDV MXVWWU\LQJWRGHWHUPLQHWKHGDWH
WKDWKH OHIW1DOLIRUQLD&6H[SODLQHGWKDWWKHFRSLHVRI WKHFKHFNV

ZHUHUHTXLUHGE\ RXUOHJDOGHSDUWPHQW&?KLVGRFXPHQWDWLRQLV

DQDO\]HGWRGHWHUPLQHD SDWWHUQRI WKHWD[SD\HU!VVSHQGLQJKDELWV

DQGWRGHWHUPLQHZKHQ WKHWD[SD\HUVHYHUHGWLHVZLWK1DOLIRUQLD
DQGHVWDEOLVKHGWLHVLQWKHVWDWHRI :HYDGD&

9LNH VDLGWKDWKH ZRXOGKDYHWRWDONWRWKHDWWRUQH\DERXWWKLV$
DV 9LNHZDV LQ:HYDGD$DQGZDV QRWZH2 YHUVHGLQ1DOLIRPLDWD[
ODZV&5H VDLGWKDWWKHWD[SD\HU!VOHJDOOLUPZDV 9D\RU =LRUGDQ!V

ILUP&5H VDLGWKDWKH ZRXOGJHWD OHWWHUIURP WKHJRYHUQRURI
1DOLIRUQLD$LIQHFHVVDU\&6WROGKLP WKDW6ZRXOGDFFHSWWKLVLIKH

ZDQWHGWRJLYHLWWRPH$ EXWWKDW6ZRXOGQRWQHFHVVDULO\DFFHSWLW
DVFRQFOXVLYHHYLGHQFH&

1DOOHGUHS9LNH 7HUQDQGLQIRUPHGKLP WKDWZH ZLOO
QHHGWKHQDPHV RI 6LDQNDFFRXQWV$ORFDWLRQV$DQG

DFFRXQWQXPEHUV&6WROGKLP WKDWZH ZRXOGUHTXHVW
LQIRUPDWLRQIURP WKHEDQNGLUHFWO\&5H VDLGWKDWKH
ZRXOGGLVFXVVWKLVZLWKWKHDWWRUQH\&
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;XURRVH
<HFHLYHGD FDOOIURP 8LNH 6HUQ̂ 4H VDLGWKDWWKH\KDYH

PRVWRI WKHGRFXPHQWDWLRQWRJHWKHU^ 4H KDVVHQWLWWR

2XJHQH 0RZDQ!V RIILFH$DVKH LVZRUULHGDERXWWKH
WD[SD\HU!VSULYDF\$4H VDLGWKDW5VKRXOGFRQWDFW8U$

0RZDQ WRH[DPLQHWKHUHFRUGV$4H VDLGWKDWWKH\KDYH

WKHFDQFHOOHGFKHFNVIRUWKHSKRQHELOOV"EXWWKDWWKH\

ZHUHQRWDEOHWRJHWWKHSKRQHUHFRUGV$4H VWDWHGWKDW

WKHSKRQHFRPSDQ\ RQO\NHHSVWKHUHFRUGVIRU+&
GD\V$^ 4H VDLGWKDWPDQ\ RI KLVUHFRUGVVXFKDV
FDOHQGDU$HWF$VKRZ FD?VWRWKHWD[SD\HURQD IUHTXHQW

EDVLV"DVWKH\DUHJRRG IULHQGV$4H VDLGWKDWKHZRXOGEH
A''OLQDWRSURYLGHWKHVHUHFRUGVLIQHFHVVDU\$

>KH WD[SD\HU!VUHSUHVHQWDWLYH8LNH 6HUQFD1HGIURP 7DV @HJDV
DIWHU5ZHQWWRKLVRIILFH\HVWHUGD\$5WROGKLP WKDW5KDGEHHQLQ
WRZQDQGWKDW5KDGVWRSSHGE\ WRLQWURGXFHP\VHOI$ 5WROGKLP

WKDWZH ZHUHLQWRZQRQVHYHUDOFDVHVWRREWDLQLQIRQQDWLRQ$
4H VDLGWKDWKH ZRXOGKDYHFDQFHOOHGKLVDSSRLQWPHQWMIKH KDG

NQRZQ$ 4H DVNHGLIWKHUHZDV DQ\ VSHFLILFTXHVWLRQVDERXW3LO
DQG5VDLGWKDWWKHUHZHUHQRWDWWKHSUHVHQW$

4H VDLGWKDW3L5 KDGFDOOHGKLP EHFDXVHKH KDGJRWWHQD OHWWHU

IURP WKHEDQNDERXWRXUUHTXHVWIRULQIRUPDWLRQDERXWWKHVDIH
GHSRVLWER[HV$ 5H[SODLQHGWRKLP WKDW5KDGJRWWHQWKH

LQIRUPDWLRQDERXWWKHVDIH GHSRVLWER[HV IURP WKHFDQFHOOHG

FKHFNVDQGWKDW5MXVWZDQWHGWRYHULI\WKHVDIHGHSRVLWER[HV$

5WROGKLP WKDWZH ZHUHQRWDOORZHGWRUHTXHVWILQDQFLDOLQIRUPDWLRQ
GLUHFWO\IURP WKHEDQN"DQGWKDWZH KDGWRJHWDXWKRUL]DWLRQIURP
WKHWD[SD\HU$

4H VDLGWKDWWKH\DUHWU\LQJWRJHWD?RI WKHRWKHUILQDQFLDO

LQIRUPDWLRQWRJHWKHUIRUXV DVVRRQDVSRVVLEOH$4H DVNHG
ZKHWKHUWKH\ZHUHLQWURXEOHDVIDUDVJHWWLQJWKHGRFXPHQWDWLRQ"
DQG5H[SODLQHGWKDWWKH\ZHUHVWLOOZLWKLQWKHGHDGOLQH$5

H[SODLQHGWRKLP WKDW5XQGHUVWDQGWKDWLWWDNHVD ORQJWLPHWRJHW
WKLVW\SHRI GRFXPHQWDWLRQWRJHWKHU$

<HS FDOOHGODWHLQWKHDIWHUQRRQ^ WKH\DUHZRUNLQJRQ

JHWWLQJWKHLQIRUPDWLRQ^ >KH\ QHHGDERXW'& PRUHGD\V ^
FRQWLQXHG

8LNH 6HUQVDLGWKDWWKH\DUHXQDEOHWRJHWLQIRIURP

DWWRPH\;HWW\/UXJPDQ UH-ZLUHWUDQVIHUV$4H VDLGWKDW

DWWRUQH\KDGEHHQDSSRLQWHG^ 4H VDLGWKDWWKH\FDQJHW
LQIRUPDWLRQUHJDUGLQJZKHQ WKHIXQGVZHUHWUDQVIHUUHGWR
3? ^ 5DFUHHGWRDQRZ '& PRUHGD\V$
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6MWIY[TMU[ VN 7SMK[QVUZ MTWSV`MM$ VUM T\Z[ WYV]M ^PMYM PM VY ZPM&
YMZQLMZ ^PMU YMOQZ[MYQUOVY YMaYMOQZ[!MYQUO& AYVVN \Z\ISS` ZPV^QUO I
JQSS ILLYMZZ [V [PM WSIKM VY I LYQ]MY!Z SQKMUZM^Q[P [PM ZITM ILLYMZZ
KSIQTML VU [PM INNQLI]Q[&

8MSQ_ KISSML [PM 5SIYR 5V\U[` IZZMZZVY!Z VNNQKM "/(*# ,--a+00* [V
]MYQN` V^UMYZPQW VN -,,) CIULWQWMY=IUM =IZ FMOIZ& 7]MS`U VN [PI[
VNNQKM ZIQL [PI[ [PM!WYVWMY[` QZ QU![PM UITM VN >QKPIMS G& IUL =I 6VU
<MYU ZQUKM )*'),'0*& >QKPIMS <MYU QZ 9QSJMY[ :`I[[!Z IKKV\U[IU[&
DPM V^UMYZPQW VN -,,) CIULWQWMY=IUM QU =IZ FMOIZ ^IZ ]MYQNQML \ZQUO
=M_QZ& >QRM <MYU ZVSL [PQZ PV\ZM VU )('*/'1,& DPM` JV\OP[ I UM^
PVTM I[ +.,. 8MYULISM 5V]M 6YQ]M 2Q$U=IZ FMOIZ VU .'+'1,&
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-* : /A XMJPETITIONER 4N THE ABOVP%$ENTITLED ACTION AND

(% *  EQUE%T THAT THIS 5UDGMENT AND INCORPORATED 7ARITAL

5;* AMJ MHXWMJVJNR WXFXJI FVJ ’JRS%S&;PXS QJ SK Q\ S[R

^^
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1 MOT
BILL LOCKYER
Attorney General
RICHARD W. B AKKE
Supervising Deputy Attorney General
FELIX E. LEATHERWOOD, Admi~ed per SCR t.2

;::~

4 GEORGE M. TAKENOUCIn, AdmItted per SCR 4.l ; 0

mOMAS G. HELLER, Admitted per SCR42 Ct.::;,

; .

Deputy Attorneys General

6 THOMAS R. C. WILSON, ESQ.
Nevada State Bar # 1568

7 MATTHEW C. ADDISON, ESQ.
Nevada State Bar # 4201

8 BRYAN R. CLARK, ESQ.
Nevada State Bar #4442

9 McDONALD CARANO WILSON McCUNE
BERGIN FRANKOVICH & liCKS LLP10 2300 West Sahara Avenue, Suite 1000
Las Vegas, Nevada 8910211 (702) 873-4100
Attorneys for Defendant Franchise Tax Board

" . . , . . . .!"’ . ,...... ": :..,

" I
t 6.

: .’ p" ., . ."’,’ :,.

.i 

. ,. , . ;,;".

DISTRICT COURT

CLARK COUNTY, NEVADA

28 under Nevada Rule of Civil Procedure 12(h)(3).

*****

Case No.
Dept No.
Docket No.

A382999
XVIII

GILBERTP. HYATT, .

Plaintiff,

MOTION FOR SUMMARY JUDGMENT
UNDERNRCP 56(b), OR
ALTERNATIVELY FOR DISMISSAL
UNDER NRCP 12(h)(3)

FILED UNDER SEAL BY-ORDER OF
THE DISCOVERY COMMISSIONER
DATED FEBRUARY 22, 199’; 

Date OfHearing:
Time of Hearing:

Defendant FRANCHISE TAX BOARD OF TIlE STATE OF CALIFORNIA (the "FrB") moves

26 the Court under Nevada Rule of Civil Procedure 56(b) for summary judgment on all remaining causes

27 of action. In the alternative , the FTB moves to dismiss for lack of jurisdiction over the subject matter

vs.

FRANCHISE TAX BOARD OF THE
STATE OF CALIFORNIA, and DOES 1-100
inclusive

Defendants.

(j)

RA000850



The Court’s power to impose liability on the FTB, ifany, is limited to the FfB’s conduct in the

State of Nevada. This is because the FTB is a California government agency, and as such enjoys

sovereign immunity under a variety of California laws from any attempt of Hyatt to litigate over the

4 FTB’ s California acts. But even as to the FTB’s Nevada acts, the undisputed facts show that there is

no evidence from which ajury could reasonably find that the FTB committed an actionable invasion

of privacy, an abuse of process , any outrageous conduct, or any act of fraud or negligent

misrepresentation against plaintiff Gilbert Hyatt. Instead, the FTB’s Nevada acts were a privileged pan

of the FTB’s governmental functions, and were justified by Hyatt’s own conduct that cast considerable

doubt on his claim that he changed his state of residence from California to Nevada in late 1991. For

10 these reasons, the FTB is entitled to summary judgment on the merits of Hyatt’s claims.

In the alternative, the FTB is entitled to dismissal of all of Hyatt’s claims under Nevada Rule

12 of Civil Procedure 12(h)(3). Rule 12(h)(3) requires dismissal whenever it appears that the Court lacks

13 jurisdiction over the subject matter. The undisputed facts show that all of the FTB’s Nevada act~

14 concerning Hyatt were taken as part of the FTB’s administration of Californias tax laws. UndeJ

15 principles of Full Faith and Credit, sovereign immunity, and constitutional choice of law, the COUfi

16 must apply Californias governmental immunity laws regarding tax administration to these Nevada acts

17 just as it must apply these immunity laws to the FTB’s California conduct. Under the same principles

the Court also must apply Californias administrative exhaustion laws to the entirety of Hyatt’s case

19 All of these California laws are jurisdictional bars to Hyatt’s case, a.,d their mandatory applicatiOJ

20 requires dismissal of Hyatt’ s claims. Even if applying these laws was not mandatory, principles c

comity suggest that the Court should apply them, and thus decline to exercise jurisdiction over this cas( .

22 Finally, this Court lack jurisdiction over Hyatt’s case based on Nevadas own law of administrativ

exhaustion/ripeness.

24 

\\\

25 

\\\

26 

\\\
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This Motion is based on the attached Memorandum of Points and Authorities, affidavits, and

2 exhibits , as well as all oth~atters properly of record.

DATED this "21 day of January, 2000.

McDONALD CARANO WILSON McCUNE
BERGIN FRANKOVICH & HICKS

By ~
THOMA RC. SON
BRYAN . CLARK
MATTHEW C. ADDISON
2300 West Sahara Avenue, Suite 1000
Las Vegas, Nevada89102
(702) 873-4100
Attorneys for Defendant Franchise Tax Board

NOTICE OF MOTION

TO: ALL PARTIES AND THEIR COUNSEL OF RECORD;

PLEASE TAKE NOTICE that the undersigned will bring the foregoing MOTION FOR

15 SUMMARY JUDGMENTUNDERNRCP 56(b), ORALTERNATIVEL YFORDISMISSAL UNDER

16 NRCP 12(h)(3) on for before the above-entitled Court on th~of 

17 2000 , at the hour of ~ Ifn’ Department of the above-entitled Court, or as soon thereafter as

18 counsel can be heard.

McDONALD CARANO WILSON McCUNE
BERGIN FRANKOVICH & HICKS

THOMA .C. WI
BRYAN . CLARK
MATTHEW C. ADDISON
2300 West Sahara Avenue, Suite 1000
Las Vegas, Nevada 89102
(702) 873-4100
Attorneys for Defendant Franchise Tax Board
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MEMORANDUM OF POINTS AND AUTHORITIES

This is a tort action involving claims of California government agency misconduct in Nevada, I

Gilbert Hyatt, a computer industry multimillionaire, claims that the State of California Franchise Tax 

Board, the California government agency that enforces California s personal income tax laws, !

committed seven types of torts in Nevada while auditing, and eventually refusing to accept, Hyatt’

claim to have changed his state of residence from California to Nevada in late 1991, which if true would

INTRODUCTION

have allowed Hyatt to avoid California income tax on over one hundred million dollars that he reCeived

shortly thereafter. Hyatt has conducted an extraordinary amount of discovery in this case, even though

10 FIB auditors spent less th~ three business days in Nevada checking Hyatt’s claim of change of

residency, and had only cursory phone and mail contacts with Nevada when checking Hyatt’s claim.

12 Despite these limited Nevada contacts, Hyatt’ s lawyers have spent approximately 315 hours in

13 deposition, generated roughly 11000 pages of transcripts from 24 deponents (including a 2400 page

14 transcript from one witness!), propounded 329 separate document demands to the FTB, made over 340

15 other document requests to deposed witnesses, and demanded and received over 17,000 pages of FTB

16 produced documents. Hyatt’s lawyers have done this because Hyatt wants this Nevada action to be a

17 sweeping indictment of everything that the FTB did involving Hyatt, whether in Nevada or not. Hyatt I ’

18 knows that he is barred in California from bringing such a case, and is trying u~e the FTB’ s limited!

19 activity in Nevada as an end-around.

Hyatt has no right to proceed further on his misguided course. Given the FTB’s status as a

California government agency, the FTB cannot be held liable in this Court for its non-Nevada acts. In 

22 addition, none of the FTB’s Nevada acts constitute actionable torts against Hyatt under any theory. The

FTB took what few actions it did in Nevada as part of its mandatory governmental obligations, and as

24 a result of Hyatt’s shifting, dubious story about his claimed change of state of residence from California

25 to Nevada. The FTB cannot be punished simply for doing its job, and thus is entitled to summary

26 judgment on the merits of Hyatt’s claims,

In the alternative, the FTB is entitled to dismissal of Hyatt’s remaining claims under Nevada

28 Rule of Civil Procedure 12(h)(3). California law contains multiple jurisdictional bars to Hyatt’s lawsuit,
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and principles of Full Faith and Credit, sovereign immunity, and constitutional choice of law require

application of all of these California laws. Under these principles, the Court must apply California

governmental immunity laws regarding tax administration to the entirety of the FTB’ s conduct

including its Nevada acts. The same principles also require the Court to apply Californias laws

regarding exhaustion of administrative remedies to the entirety of this case. Hyatt has no right to

proceed with this action under these laws. Even if applying these laws was not required, the Court

should still apply them as a matter of comity. Hyatt’ s action is even barred by Nevada’ s owr:

administrative exhaustion/ripeness law. For all of these reasons, Hyatt has no right to proceed further

with his case against the FTB’

UNDISPUTED FACTS

This case arises from the FTB’s supposed misconduct during its California residency audits oj

12 Gilbert Hyatt for tax years 1991 and 1992. (First Am. Compl.’ 7, lines 2:8-3:16 (June 12 , 1998).

13 When a California taxpayer claims a change in state of residence, the FTB sometimes performs 

14 California residency audit to determine whether the taxpayer established significant permanent ties witt

15 the taxpayer s new state of claimed residency, and whether the taxpayer severed significant permanen.

16 ties with California on or near the asserted change of residency date. (Illia Affidavit’ 2, Cox Affidavi

17 , 36. )\ The FTB is the California government agency that conducts residency audits as part of it

18 governmental obligation to administer Californias personal income tax laws. (Cal. Rev. & Tax. Cod(

19 ~ 19501.) Hyatt is a computer industry figure who acknowledges being ~ long time California resider.

20 through at least most of 1991. (First Am. CampI.’ 60, lines 26-27.

In 1990, Hyatt obtained patents on certain computer technologies, resulting in over one hundre 

22 million dollars of income in late 1991 and 1992. (First Am. Compl.’ 8 , lines 21-23.) SubstantiE

23 publicity surrounded Hyatt’s patents, including a newspaper article that attracted an FTB auditor’

24 attention in 1993. (Leatherwood Affidavit’ 8 & Ex. 1 (attaching excerpt from FTB auditor

25 deposition).) The 1993 article reported that Hyatt lived in Las Vegas, but was involved in a Californ .

27 1 All affidavits referenced in the FTB’s motion are included in the pleading "Evidenc .
Support of Franchise Tax Board’s Motion for Summary Judgment, or Alternatively for Dismissal," fill

28 concurrently. All affidavits and supporting exhibits are also numbered sequentially.
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legal dispute with his ex-wife about substantial earnings from recent patent awards. (Id) The FTB I

reviewed its records and found that Hyatt filed only a part-year income tax return with the State of !

California for 1991. (See First Am. Compl. , 10 , lines 21-24; Cox Aff. ’4& Ex. 1.) In that return

, !

Hyatt alleged under penalty of perjury that he severed his California residency on October 1 , 1991 and :

. 5 lived in California for 273 days during 1991. (Cox. Aft". , 4 & Ex. 1 p. 14.) On the return, he reported :

6 $613 605 as California business income from a total re~eipts of $42266 667 that would have been

reportable had he been a full year resident. (Id)

Shortly after determining that Hyatt received more than $42 million dollars shortly after

claiming to have become a Nevada resident near the end of a tax year, the FTB initiated an audit of i :

10 Hyatt’ s 1991 tax return. (See Cox Aft". ’5 & Ex. 2 p. 34-35.) The FTB initiated its audit by sending

11 a June 17 , 1993 notice letter to Hyatt’s Nevada post office box address, and a second notice letter after

12 Hyatt did not respond to the first. (Id) In response, Hyatt granted Powers of Attorney to a Nevada 

13 accountant, Michael W. Kern, and a California attorney, Eugene Cowan, to represent him during the i

14 audit. (Id’ 6 & Ex. 3.) About one month later, the FTB mailed a letter and one of its standard fonDS !

15 (ccFTB 3805F") to Hyatt’s accountant, requesting basic information about Hyatt’s residence status. (Id 

16 ’7 & Ex. 4 p. 41.) Hyatt’s responses to this standard form became the bases for the FTB’s subsequent

17 actions concerning Hyatt.

Hyatt’s responses raised many questions about his change of residency claim.

Hyatt’s responses to this standard FTB form, and the FTB’s attempts to verify their accuracy,

20 raised many questions about his change of residency claim. For instance , Hyatt claimed in his response

to have moved to Nevada on September 25, 1991, as opposed to the October 1 , 1991 date asserted on

22 his 1991 California income tax return. (Cox Aff. ,~ 4 8 & Ex. 1 , 5 pp. 14, 43.) But the FTB

ultimately learned that Hyatt had a Californla doctors appointment on September 26, 1991, and told

24 this to Hyatt’s accountant. (Id ’9 & Ex. 6 , 7 pp. 52, 56.) In response, Hyatt then changed his alleged

move date from September 25, 1991 to September 26, 1991, and alleged that on September 26, after

26 ~e visited his doctor in California, he left for Nevada to begin establishing his residence and business

27 there. (Id’ 9 & Ex. 8 p. 93.

But Hyatt never provided moving receipts for this date, instead claiming that he moved himself
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by using a trailer, providing his son s June 1992 Nevada trailer registration as "proof" of a September

1991 move. (Cox Aff.’ 11 & Ex.11 pp. 227,229.) In addition, Hyatt failed to provide the FTB any

substantiation and corroborative documentation that he moved his personal effects to Nevada despite

repeated requests and Hyatt’s accountant’s promise to do so. (Id’ 10 & Ex. 9, 10 pp. 221, 222, 224

5 226.

At the same time, Hyatt’s credit card statements showed evidence of dining charges in California

from September 1991 through March 1992. (Cox Aff.’ 12 & Ex. 12 pp. 233, 234.) The credit card

statements showed evidence of numerous dining charges in California during this period, but Nevada

dining charges on only one day from January 2, 1991 through March 16, 1992. (Id) These dining

10 charges included a charge at a California restaurant on October 2, 1991, the day after Hyatt’s original

claimed move date. (Id) Getting the credit card statements that showed these charges required five

12 .separate request letters to Hyatt’s accountant. (Id. 13 & Ex. 13 pp. 250,252,255 264 271.)

Hyatt also claimed in his response to have rented a Las Vegas apartment in October 1991, later

14 providing a lease agreement with a lease start date of October 20, 1991. (Cox Aff. , 14 & Ex. 14 p.

15 283. ) Upon learning of this start date, the FTB asked where Hyatt had stayed between September 25,

16 September 26, or October 1 (Hyatt’s various claimed move dates to Nevada) and October 20. (ld , 15

17 & Ex. 15 pp. 289, 293. Hyatt never answered this question, and never gave the FTB any

18 documentation establishing where he supposedly stayed in Nevada from September 25 through October

19 20. (Id’ 16.) Instead , Hyatt’s doctor and credit card statements suggested that Hyatt was in California

20 on September 26 and on October 2, 1991 (ld. 9, 12 & Ex. 6, 12 pp. 52, 233, 239), and Hyatt’

attorney stated that Hyatt was in Washington, Texas, and New York from October 14, 1991 to October

22 22 , 1991. (Id, 17 Ex. 8 pp. 94.

Moreover, Hyatt’s $540 per month apartment was in a complex serving many tenants receiving

24 federal HUD subsidies, (Cox Aff. , 14 & Ex. 14, 16 pp. 283, 298.) The apartment manager also

25 informed the FTB’s auditor that she did not remember seeing Hyatt often, and that he usually paid the

26 rent ahead of time with a post dated check, (ld , 18 & Ex, 16 p. 298, 299.) The manager showed the

27 auditor one envelope in Hyatt’s rental file. While it had Hyatt’s Las Vegas post office box return

28 address , it was postmarked from Long Beach, California on December 8, 1991. (ld)
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Hyatt further claimed in his response that he participated in various Nevada civic and social

activities, including: (1) a computer hobby group; (2) a Jewish temple; (3) a business association; (4)

a school tutoring program; (5) a national computer convention; (6) shopping at membership department

and sports equipment stores; and (7) skiing on a Nevada mountain. (Cox Aff. ~ 8 & Ex. 5 p. 51.) Hyatt

also claimed to have conducted "international trade activity" with Nevada politicians Robert Miller and

Richard Bryan. (Id.)

But many of Hyatt’s supposed Nevada affiliations began in April 1992, not September 

October 1991 , by Hyatt’s own admission. (Cox Aff. Ex. 5 p. 51.) Moreover, the FTB could never

verify Hyatt’s supposed Nevada affiliations that began before April 1992. For example, the FTB’ s letteJ

10 to the computer hobby group and Jewish temple addresses that Hyatt gave were undeliverable. (Id.

19 & Ex. 17 pp. 303, 304.) As to the temple, Hyatt’s representative later explained that he had told the

12 FTB the wrong temple, but his second temple did not even respOnd to the FTB’s inquiry. (Id. ~ 19.

13 Similarly, the Nevada Development Authority that Hyatt identified had no record of Hyatt’

14 membership, the Nevada Governors office had no record of Hyatt, and the Nevada Senator s office did

15 not respond to the FTB’s inquiry. (Id. ~ 19 & Ex. 18, 19 pp. 305, 307.) Even for affiliations after April

1992, the FTB found discrepancies, as the school tutoring program could not verify Hyatt’s claimec

17 volunteer activity. (Id, ~ 20 & Ex. 20 p. 308.

Hyatt also alleged in his response that he sold his California home on October 1, 1991. (CO).

19 Aff. ~ 8 & Ex. 5 p, 43.) When the FTB asked for documentation of the sale, Hyatt provided three non.

20 notarized, unrecorded documents, including a grant deed. (Id ~ 21 & Ex. 14 pp. 280, 281, 282.) Th(

FTB then asked the Recorders Office in the appropriate California county, which provided the saml

22 grant deed, notarized, but recorded on June 16, 1993. (Id. ~ 21 & Ex. 21 22 pp. 310,311.) Curiously

23 the notary stamp on the recorded deed was for a 4 year California notary commission to expire 0;

24 December 5 , 1995, evidencing that this notary commission was invalid to notarize a document 

25 October 1 , 1991, prior to the effective date of the commission. See Calif. Gov. Code ~ 8204; 31 Op~

26 Atty. Gen. 258 (1958). The FTB’s subsequent discovery has revealed the reason for this anomaly: Hya

27 signed the deed in California on June 16, 1993, but the notary backdated the deed to October 1, 199 

28 at Hyatt’ s request. (Leatherwood Aff. ~ 11 & Ex. 3 (notary log excerpts evidencing June 16, 199
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date).) The FTB’s evidence from Hyatt’s notary also shows that Hyatt was in California to notarize a

different document on September 27, 1991, one day after the third and final date that Hyatt told the FTB

that he moved to Nevada. (Id. Ex. 3.) Hyatt has made the same claim to have moved to Nevada on

September 26, 1991 to this Court. (E.

g.. 

First Am. CompI. 111, 7,

Hyatt also asserted in his response that he had registered to vote in Nevada in 1991, his first

voter " egistration anywhere since at least 1986. (Cox Aff. Ex. 5 at 45-46.When the FIB asked the

Clark County Election Department for details, Election Department records showed that Hyatt hac

amended his registration in July 1994 to include a Las Vegas home address on Sandpiper Lane. 
(Id. 

35 & Ex. 30 p. 402.) But the FTB learned that the home at this address had never been in Hyatt’s name.

10 and was actually ~e home of Hyatt’s accountant at the time of Hyatt’s voter registration. (Id. 135 &

Ex, 30-31 p. 402, 405.) The FTB also determined that Hyatt’s accountant had purchased a differen: .

12 home in June 1994, and completed the sale of his Sandpiper Lane address to someone other than Hyat

in October 1994. (Id) The FTB also found out that Hyatt had purchased a different home on Tar~ .

14 Avenue in Las Vegas in April 1992. (See Cox Aff. Ex. 7 at 59.

Thus, it appeared to the FTB that Hyatt was using a Nevada address that was not his own fo:

16 voting purposes long after Hyatt claimed to have changed his state of residence. Indeed, the FTB’

17 discovery efforts have confirmed that Hyatt listed Sandpiper Lane as his voting address from 199,

18 through at least November 1998, but the real resident at the Sandpiper Lane address does not even kno\"

19 who Hyatt is. (Leatherwood Aff. 112 & Ex. 4 (Election Department Voter Register Application date

20 July 5, 1994 and Precinct Registers for September 6, 1994 and November 3, 1998); Mayers Aff. 11 1-

(affidavit of Sandpiper Lane resident from 1994 to the present).

Finally, Hyatt’ s response to FTB form 3805F indicates that he received payments undl

23 multiple patent licensing agreements in 1991. (Cox Aff. 1 8 & Ex. 5 p. 44.) When the FIB obtaine

24 portions of two licensing agreements signed after the date of Hyatt’s supposed change ofresidency, tJ

25 FTB noted that the agreements listed a California mailing address for Hyatt. 
(Id 1 22 & Ex.2~ pp. 31

26 314, 327.) The agreements provided for large payments on or before October 31 and November I

1991, only a few weeks after Hyatt claimed to have changed his state of residency from California

28 Nevada. (Id 122 & Ex 23.
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This case arises from the FfB’s attempts to verify Hyatt’s change of residency claim.

After concluding its audit that uncovered the above discrepancies, the FTB issued a "Notice of I

Proposed Assessment" against Hyatt for 1991 for additional tax in the amount of $1876,471, and a !

fraud penalty in the amount ofS1407,353.25. (Bauche Aft". ’U 4 & Ex. A.) A Notice of Proposed i

Assessment is not a final tax asseSsment, but a preliminary determination of the FTB’s intended course;

of action that is subject to taxpay~r protest. (See Bauche Aft". ~ 3; Cal. Rev. & Tax Code ~~ 19042

, :

7 19044. ) The bases for the FTB’s Notice of Proposed Assessment were Hyatt’s significant and i

continuing California ties, and the absence of any significant Nevada ties, from September 1991 through i

i ’the flfSt part of 1992. (Cox AfI. ~ 37.

Based on the results of the 1991 audit, the FTB also began an audit on Hyatt for taxable year

11 1992. (Cox Aft". ~ 38.) As a result of this second audit, the FTB issued a separate Notice of Proposed

12 Assessment for 1992 for additional tax in the amount of $5669021, and a fraud penalty in the amount

13 ofS4 251 765.75. (Bauche AfT. ~ 6 & Ex. C.14 Hyatt has protested both Notices of Proposed Assessment, meaning that the Notices of Proposed 

15 Assessment are both under FTB administrative review. (Bauche Aff. mr 5, 7; see also Cal. Rev. & Tax.

16 Code ~ 19044.) The FTB’ s California administrative proceedings related to Hyatt’s protests are not:

17 over, and the FTB’s Notices of Proposed Assessment are not yet final. (Bauche Aff. " 5 & 7; see also

18 Cal. Rev. & Tax Code ~ 19044.) Nevertheless, shortly after protesting the FTB’s 1992 proposed 

19 assessment, Hyatt filed this Nevada case, seeking declaratory relief from this Court to determine his

20 Nevada residency and California nonresidency under Califomia law, and further alleging that the Board

acted tortiously during the audit process. (Compl. (Jan. 6 , 1998).) The bases of Hyatt’ s complaint, or

22 at least what remains of it after the Court dismissed the declaratory relief action, (Partial Judgment on

23 the Pleadings (Apr. 16, 1999)), are alleged FTB invasions of privacy (of three varieties), outrageous

24 conduct , abuse of process, fraud, and negligent misrepresentations "in Nevada. (E.

g" 

First Amended

25 Compl. ~ 26, lines 22-24 ("This Cf’!urt has personaljurisdiction. . . because of the FTB’s . . . conduct

26 within the State of Nevada (emphasis added));’~ 35 , 42, 46, 51 (causes of action two through five, all

27 alleging improper conduct "in Nevada (emphasis added)); ~ 56, lines 34 (sixth cause of action

28 complaining of abuse of process directed at Nevadaresidents); ~ 62(c), lines 6-19 (seventh cause of

RA000865



action, alleging acts in Nevada as evidence of fraud).

The FTB’s acts "in Nevada," or from California across the state border into Nevada, were as

follows:

Nevada field visit, March 1995: In March 1995, Sheila Cox, the FTB auditor during most of

the Hyatt audits, flew to Nevada with another auditor wo~king on a different case. (Cox Aff. ~, 23, 24

6 & Ex. 16. ) Ms. Cox and the other auditor spent partial days on each of three consecutive days trying

to confinn Hyatt’ s change of residency claim. (Id. Ex. 16. ) The auditors went to a local library to look

for articles about Hyatt in local newspapers. (Id, Ex. 16 p. 297.) They went to the location of Hyatt’

post office box to see if Hyatt received mail there. (Id Ex. 16 p. 297.) They drove seven times to the

10 neighborhood where Hyatt supposedly lived at a "confidential" address on Tara Avenue, and looked

at the Tara Avenue house that he bought in April 1992 (it was seemingly vacant, with minimal

12 landscaping). (Id. Ex. 16; see,also id Ex. 5 at 50 (claiming confidentiality as to home address).

During the first visit to the neighborhood, the auditors also asked a mail carrier that carne by,

14 without identifying Hyatt, whether she delivered mail on Tara Av~nue (she said yes but could no~

15 provide any information). (Id Ex. 16 p. 298.) On the fourth neighborhood visit, Ms. Cox saw a

16 package on the house s front porch and then walked up to the porch, and without touching it looked al

17 the mailing address that was clearly visible (it was not addressed to Hyatt). (Id Ex. 16 p. 300.) On the

18 same visit, the auditors noticed several construction workers at a site across from the house on Tar~

19 Avenue and asked, without identifying Hyatt, if they had been working there long (they had just starte.

20 working there). (Id Ex. 16 p. 300.

On the fifth neighborhood visit, the neighborhood trash man carne by, and the auditors askec

22 without identifying Hyatt, how much trash came from the house (answer: not much). 
(Id Ex. 16 r 

23 301.) During the seven neighborhood visits, the auditors also talked to a total of five people i

24 surrounding homes , without identifying Hyatt, to see if they had seen anyone living at the house, 
(II

25 Ex. 16. ) The auditors also visited a local real estate office and asked the manager if the home wher

26 Hyatt claimed to live had been listed for sale recently. (Id. Ex. 16 p. 302.

The rest of the FTB ’s March 1995 field visit involved visits to the Las Vegas apartment compl(

28 ,where Hyatt claimed to have once lived, a Sam s Club membership store, and the office of Hyatt
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accountant, which Hyatt claimed was one of his Nevada business addresses. (Id. Ex. 16 p. 302.) At

the apartment, the auditors spent approximately one hour looking at the apartment complex, asking the

managers about their memory of Hyatt, asking one woman who lived just across from Hyatt’s rented

unit if she remembered~, and reviewing the items in Hyatt’s rental file (including Hyatt’ envelope

with a Nevada return address and a California postmark). (Id Ex. 16. ) At the Sams Club, the auditors

met with the manager to determine ifhe could provide any membership infonnation, without identifying

Hyatt (the manager provided store numbers but could not provide any third party information). (Id Ex.

16 p. 301.) At the office of Hyatt’s accountant, the auditors asked the receptionist if Hyatt’s accountant

. 9 or Hyatt himself was there. (Id Ex. 16 p. 302.) The receptionist indicated that Kern was not present

10 and that she did not know who Hyatt was. (Id Ex. 16 p. 302.

When a contact with a Nevada citizen required it, Ms. Cox, the lead auditor, identified herself

12 as a California Franchise Tax Board employee and showed her Franchise Tax Board identification card,

13 (Cox. Aft". , 25 & Ex. 24.) If any person contacted requested information about the reason for the

14 inquiry, Ms. Cox stated simply that it was regarding a tax matter. (Id , 25. ) The auditors did not reveal

15 Hyatt’s name during any such contacts unless necessary, and never disclosed Mr. Hyatt’s social security

16 number or any comparable specifics about Mr. Hyatt to anyone during the field visit. (Id.

Nevada visit, November 1995: During late November 1995, Ms. Cox accompanied another

18 FTB auditor to Las Vegas to assist on the other auditors cases. (Cox Aff. , 26. During the visit

19 because the other auditor s case work was’ in the vicinity of Hyatt’s supposed residence on Tara

20 Avenue , Ms. Cox made a brief observation of it (Id) She made no inquiries with other persons during

this trip concerning the residency of Mr. Hyatt. (Id.

Contacts from California with third parties in Nevada: The FTB’s audit of Mr. Hyatt

involved mail and phone contacts with Nevada third parties between July 15, 1993 and September 27

1995. (Cox Aff. "27-2~.) Most (78%) of the FTB’s third party contacts in Nevada by mail or phone

25 were to persons or entities that Hyatt identified on his initial response to the FTB ’ s request for residency

26 information. (Id’ 31.) The substance of the FTB’s phone contacts with Nevada third parties are

27 documented in the FTB’s audit files for Hyatt. (Id. 27 & Ex. 25.) The FTB’ s mail contacts were

28 either by letter alone, or by a letter accompanied by a "Demand to Furnish Information," a standard FTB
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form. (Id ~ 28.

The FTB’s mail correspondence by letter alone involved twenty letters to fifteen Nevada

recipients: the Department of Motor Vehicles (two letters), the Las Vegas Postmaster (three letters),

five Clark County Government agencies (seven letters), Nevada Governor Robert Miller, Nevada

Senator Richard Bryan, Dr. Steven Hall (Hyatt’s dentis9, University Medical Center, KB Plumbing,

Mr. Pryor (a resident in Mr. Hyatt’ s claimed Las Vegas neighborhood), Mr. Eggers (anotheJ

neighborhood resident), and Allstate Sand and Gravel. (Cox Aff. ~ 29 & Ex. 26.) The FTB’ s mail

correspondence by cover letter enclosing a "Demand to Furnish Information" form involved fifteer.

letters to twelve Nevada recipients: Temple Beth Am (two letters), the Sports Authority, Nevada

10 Development Authority (two letters), Personal Computer Users Group, Bizmart, Sams Club,

Congregation Ner Tamid, Las Vegas Valley Water District, Silver State Disposal Service, Southwest

12 Gas Corp., Las Vegas Sun (two letters), and the Wagon Trails Apartments. (Id ~ 30 & Ex. 27.

When the above correspondence involved Nevada government agencies or businesses, the FTB

14 generally identified Hyatt merely by name and social security number, and where necessary with Hyatt’

15 claimed Nevada post office or home address. (Cox Aft". ~~ 29, 30 & Ex. 26, 27. ) When the

16 correspondence involved Nevada individuals, such as residents of Hyatt’s neighborhood, the FTB ofter

17 identified Hyatt only by name, or not at all. (See id Ex. 26 pp. 348350 352.) All of the FTB’s letter:

18 enclosing a "Demand to Furnish Information" form were to businesses or other entities, rather thaI

19 individuals. (See id. Ex. 27. ) Most of these Nevada mail contacts were to government agencies 0’

20 businesses that one.would expect to maintain large citizen or client databases, such as the Clark Coun~

Election Department, the Department of Motor Vehicles, and Sam s Club. (See id, Ex. 26-27 pp. 339

22 340 373.

Contacts from California with Hyatt or his representatives in Nevada: The FTB sent twl

24 initial notice letters to Hyatt’s Las Vegas post office box, and corresponded with Hyatt’s Nevad

25 accountant via phone and mail from California nom June 1993 through October 1995. (Cox Aff. ~

26 32 33.) These contacts involved Nevada by necessity, as Hyatt claimed to have a Nevada address, an

27 designated a Nevada accountant in conjunction with his Los Angeles, California attorney to handle tt

28 FTB’ s audits. (Id ~ 6 Ex. 3.) Copies of the letters that the FTB sent into Nevada to Hyatt or h
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accountant over this period are attached. (Id ~ 32.) Auditors ’ notes of the telephone calls to Hyatt’

accountant are also attached. (Id ~ 33 & Ex. 29.

Hyatt wants a Nevada trial on everything that the FTB did, whether in Nevada or not.

While Hyatt invokes this Court’s jurisdiction based on acts "in Nevada," Hyatt’s massive

discovery efforts indicate that he wants to litigate far more. Hyatt’s lawyers have spent over 315 hours 

takirir, depositions, generated mote than 11,000 pages of transcripts from 24 deponents (including a

7 2,400 page transcript from a single witness), propounded 329 individual docwnent demands to the FTB

made over 340 other document requests to deposed witnesses, and demanded and received over 17000

pages ofFTB produced documents. (Leatherwood Aff.~’ 3- ) But very little of Hyatt’s discovery

10 concerns the Fm’s Nevada acts, because Hyatt believes that the bases of the FfB’s alleged tort liability

are "not limited to what happened in the State of Nevada.(Id.. 9 & Ex. 2 (statement of Hyatt’

12 counsel).) Given Hyatt’ s discovery strategy, and his counsels’ opinions about the scope of this case

13 it is clear that Hyatt wants this Nevada action to be a sweeping indictment of everything that the 

14 did involving Hyatt, whether in Nevada or not.

16 
LEGAL STANDARDS

Summary judgment standard.

The Court must grant the FTB’s summary judgment motion if the FTB shows that there is "

18 genuine issue as to any material fact and that the moving party is entitled to ajudgment as a matter of

19 law." Nev. R. Civ. P. 56(c). Under this rule, the FTB bears the initial responsibility ofinfonning the ’

20 Court of the bases for its motion, and of identifying the evidence that it believes demonstrates the

absence of a genuine factual issue. Clauson v. Lloyd103 Nev. 432, 435 n. , 743 P.2d 631 (1987) 

22 (quoting Celotex Corp. v. Catrett477 U. S. 317, 106 S. Ct. 2548 (1986)). The FTB can satisfy this

23 initial responsibility by pointing to parts of the record that demonstrate "an absence of evidence

24 supporting one or more of the prima facie elements of the non-moving party’s case. NGA #2 Limited

25 Liability Company v. Rains, 113 Nev. 1151 , 1156 946 P.2d 163 (also citing Gelotex). The FTB may I’

26 also discharge its initial responsibility with evidence that there are complete defenses to Hyatt’s claims. ’

27 See Lester v. Buchanen112 Nev. 1426, 1431 929 P.2d 910 (1996).

Once the FTB satisfies its initial responsibility, Hyatt must point to specific facts, rather thar
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general allegations and conclusions, demonstrating the existence of a genuine issue of material fact.

Bird v, Casa Royale West, 97 Nev. 67, 70, 624 P.2d 17 (1981). A genuine issue of material fact exists

only where "the evidence is such that a reasonable jury could return a verdict for (Hyatt).Bulbman,

Inc. v. Nevada Bell, 108 Nev. 105, 110,825 P. 2d 588 (1992) (citations omitted). Hyatt "’ is not entitled

to build a case on the gossamer threads of whimsy, spec~ation, and conjecture.

’" 

Id. (quoting Collins 

v, Union Fed. Savings Loan, 99 Nev. 284, 294, 662 P.2d 610 (1983)).

Dismissal standard under NRCP 12(h)(3).

The Nevada Rules of Civil Procedure require dismissal of an action "whenever it appears by

suggestion of the parties or otherwise that the court lacks jurisdiction over the subject matter." Nev.

10 R. Civ. P. 12(11)(3). A motion to dismiss for lack of subject matter jurisdiction can make two different

types of attacks: facial or factual. A facial attack simply concerns whether the face of the complaint

12 supports an exercise of the court’sjurisdiction. A factual attack, such as the present motion, challenges

13 the court’ s actual lack of subject matter jurisdiction regardless of the formal sufficiency of the

14 allegations. See generally Wright & Miller, Federal Practice and Procedure: Civil 2d ~ 1350 at 211-

15 218; id. ~ 1393 at 764-776. Issues of sovereign immunity are jurisdictional, and are properly raised

16 under Rule 12(h)(3). g, Ramey Const, Co, v. Apache Tribe ofMescalero Reservation 673 F.2d 315,

17 318 (lOth Cir. 1982).

SUMMARY OF ARGUMENT

The’ FTB’ s acts outside Nevada cannot form a basis for liability in this Nevada Court. The FTB

20 is a California government agency, and no authority allows this Nevada Court to impose liability on a

California government agency for its California conduct. As to the FTB’s Nevada acts, there is no

22 evidence on which a reasonable jury could return a verdict for Hyatt. The FTB took what few actions

it did in Nevada as part of its governmental obligations to administer Californias tax laws, and as a

24 result of Hyatt’s inability or unwillingness to provide satisfactory evidence of his claimed change of

state of residence from California to Nevada. Moreover, Hyatt’s claims boil down to nothing more than

26 trivial complaints that the FTB disclosed his name, alleged Las Vegas home address, and Social

27 Security number to a few Nevada entities and individuals, and made statements in Nevada suggesting

28 truthfully that the FTB’s contacts about Hyatt concerned a tax matter. The FTB cannot be punished
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simply for doing its job, and the Court should award summary judgment to the FTB.

In the alternative, the FTB is entitled to dismissal of Hyatt’s remaining claims under Nevada

Rule of Civil Procedure 12(h)(3). California law contains multiple jurisdictional bars to Hyatt’s lawsuit

that derive from Californias sovereign immunity, including governmental immunity laws regarding tax

administration activities, and administrative exhaustion laws regarding taxation and tort claims.

Principles of Full Faith and Credit, sovereign immunity, and constitutional choice oflaw all require

application of these California laws to this case. Under these principles , the Court must apply

California s governmental immunity laws regarding tax administration to the entirety of the FTB’ s

conduct, including its Nevada acts, and Hyatt has no right to proceed further under these laws. Hyatt

’ also has no right to proceed further with this case under Californias administrative exhaustion laws

as Hyatt failed to exhaust his administrative remedies before filing this suit. Even if applying these laws

12 was not required, the Court should still apply them as a matter of comity. Hyatt’s case is even barred

by Nevada s own administrative exhaustion/ripeness law. For all of these reasons, Hyatt’s case should

14 be dismissed.

ARGUMENT

The FTB’s acts outside Nevada cannot form the basis for FTB liability in this case.

As an initial matter, the Court must recognize that the FTB’s conduct outside Nevada cannot

18 form a basis for liability in this Court under any of Hyatt’s claims. The FTB is a government agenc)

19 of California, a sovereign state, and no authority allows this Nevada Court to impose liability on f .

20 branch of the California government based on acts that did not involve Nevada in any way. Nevada v,

Hall a favorite Hyatt case, involved a California court’s imposition of liability on a Nevada agenc;

22 based on an accident "in California," not an accident in Nevada or anywhere else. Nevada v. Hall, 44(

S. 410, 411 , 99 S.Ct. 1182 (1978). Mianecki v, Second Jud District Court another Hyatt favorite

24 involved allegations offai1ures to act in Nevada, and another states conduct that necessarily involve\

25 Nevada; namely, approving a convicted sex offenders Nevada travel. Mianecki v. Second Jud. Distric

26 Court, 99 Nev. 93, 95, 658 P .2d 422 (1983). Neither of these authorities permits a Nevada court to holt

27 the FTB liable for anything that it did concerning Hyatt that occurred entirely in California or otherwi~

28 outside of Nevada.
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Even if this were not the case, the FTB’s entirely intrastate acts in California can only be

evaluated under Californias own laws, under which the FTB has statutory immunity from Hyatt’s tort

claims. Cal. Gov. Code ~ 860.2; Mitchell v, Franchise Tax Board183 Cal. App.3d 1133, 1136 228

Cal. Rptr. 750 (1986). California s laws regarding-exhaustion of administrative remedies also bar

Hyatt’s attempt to litigate over the FTB’ s California acts. Hyatt has not yet eX:lausted his California

administrative remedies concerning California tax matters, and has also never presented his tort claims

to the California Board of Control, the California agency to which all tort claimants against the state

must submit their claims before suing. Hyatt’s failure to do either of these things before filing suit

precludes litigation regarding the FTB’s California acts in this case. Cal. Rev. & Tax. Code ~ 19381

10 (barring legal action against any California official "to prevent or enjoin the assessment or collection

of any tax," including taxes based on residency determinations, absent exhaustion of all applicable

12 administrative remedies); Cal. Gov. Code ~~ 911.2 , 905.2 (making presentation of tort claim to

California Board of Control a jurisdictional prerequisite to suit).

In opposition to the FTB’s motion for judgment on the pleadings, Hyatt claimed that (t)he FTE

is in Nevada answering for its tortious conduct here

. . . ,

" not in California or elsewhere. (Plaintiff GiJ

16 Hyatt’s Surreply at 5 (emphasis in original) (attached to Plaintiff’s Motion for Leave to File Surrepl:

17 (Apr. 2, 1999). ) Opposing the same motion, Hyatt also claimed that "California s sovereignty ende( .

at the Nevada border " which constitutes an acknowledgment of the FTB’s sovereignty before thl

19 Nevada/California state line is crossed, (Opp, to Motion at 21, lines 19-20 (Mar. 15 1999).) But give!

20 Hyatt’s discovery efforts and prior pleadings, he will undoubtedly retreat from this acknowledgmer

of the FTB’s sovereignty in opposition to this motion, and attempt to smear the FTB and avoi .

22 summary judgment or dismissal using the same non-Nevada allegations that Hyatt has made all alon1

The Court should disregard this tactic, and focus on the FTB’s Nevada acts alone.

24 The FTB is entitled to summary judgment concerning its Nevada acts.

None ofthe FTB’s Nevada acts were tortious.

When the Court focuses on the FTB’s Nevada acts, described fully above, Hyatt obviously hi

no triable claim. Given the limited and appropriate nature of the FTB’s Nevada acts, there is r

evidence from which a jury could reasonably find that the FTB committed an actionable invasion
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privacy, an abuse of process, any act constituting a tort of outrage, or any act of fraud or negligent

misrepresentation. Instead, the FTB’s Nevada acts were a privileged part of the FTB’s governmental

3 functions , and were justified by Hyatt’s own conduct that cast considerable doubt on his claim that he

changed his state of residence from California to Nevada in late 1991. The lack of evidence supporting

5 Hyatt’ s claims, combined with the Fffi’s privilege to do what it did, require summary judgment for the 

FTB.

(1) There is no evidence from which a jury could reasonably find that the
FTB’s Nevada acts were an invasion of privacy.

Focusing on the FTB’s Nevada acts, there is no evidence from which ajury could reasonably

10 find that the Fffi invaded Hyatt’s privacy under any of the privacy causes of action in Hyatt’

complaint: (a) unreasonable !ntrusion upon the seclusion of another;,(b) unreasonable publicity given

12 to private facts; and (c) casting Hyatt in a false light. (First Am. Compl., Causes of Action Two through

13 Four. ) Hyatt’ s first privacy tort for intrusion requires evidence of: " (1) an intentional intrusion

14 (physical or otherwise); (2) on the solitude or seclusi9n of another; (3) that would be highly offensive

15 to a reasonable person.PET A v, Bobby Berosini, Ltd" III Nev. 615, 630- , 895 P.2d 1269 (1995),

16 modified on other grounds 113 Nev. 644, 650 940 P. 2d 134, 138 (1997) (citing Restatement (Second)

17 Torts ~ 652A). Hyatt’s second privacy tort for public disclosure of private facts requires evidence "that I

18 a public disclosure of private facts has occurred which would be offensive and objectionable to a !

19 reasonable person of ordinary sensibilities.Montesano v. Donrey Media Group, 99 Nev. 644, 649,

20 668 P.2d 1081 (1983), cert. denied, 466 U.S. 959’ (1984). Hyatt’s false light claim requires proof that

the FTB put Hyatt before the public in a false light in a manner that "would be highly offensive to a

22 reasonable person" and also that the FTB "had knowledge of or acted in reckless disregard as to the

23 falsity of the publicized matter and the false light in which (Hyatt) would be placed.Rins/ey v. Brandt

24 700 F.2d 1304 , 1306 (lOth Cir. 1983); see also PETA111 Nev. at 622 n.4 (citing Brandt); Restatement

25 (Second) of Torts ~ 652E. This hst variety of privacy tort requires proofby "clear and convincing

26 evidence. . .. Mach/eder v. Diaz 801 F.2d 46, 56 (2d Cir. 1986), cert, denied 479 U. S. 1088 (1987);

27 see a/so PETA, 111 Nev. at 622 n.4 (citing Diaz).

The evidence that unites all ofthese privacy torts, and that is wholly absent here, is evidence of
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conduct that is at least offensive and objectionable to a reasonable person. Offensiveness is a legal issue

as a threshold matterPET A 111 Nev. at 634-635, and there is no evidence of FTB acts in Nevada

allowing a reasonable conclusion that the FTB engaged in such conduct. To the contrary, the evidence

shows that all the FTB did in Nevada was tIy to verify Hyatt’s claimed change ofresidency, using

methods that disclosed minimal identifying information about Hyatt to a limited number of Nevada

compa~es, government agencies, and citizens, many of whom Hyatt identified himself as able to

corroborate his residency claim.

The context in which the FTB made these disclosures is an important consideration in evaluating

their offensiveness. PET A 111 Nev. at 634-635. Here , the context in which the FTB was operating

10 was one in which Hyatt’s "evidence" of a residency change simply did not add up. Hyatt claimed to

changed his residency near the end of a year just before receiving $100 million of otherwise taxable

12 California income. (Cox Aft’. ~ 4 & Ex. 1 p. 12. ) He told the FTB three different move dates to

13 Nevada, providing his third and final move date after the FTB found evidence that his other move dates

14 were necessarily false. (Id.

~’ 

9 & Ex. 1, , 7, 8 pp. 14 93; see also Leatherwood

15 Aff. ’ 11 & Ex. 3.) He was a multimillionaire, but claimed to have rented a Nevada apartment in a

16 primarily lower-income complex, and moved his possessions with a family trailer. (Cox Aff. ,~ 11 , 14

17 & Ex. 11, 14 pp. 227283.) Hyatt never accounted for where he was in Nevada between September

18 25 , September 26 or October 1 , 1991, his three alleged move dates, and October 20,1991. (Id" 

19 8, 9& Ex. 1 ) He sent at least one envelope to the Wagon Trails Apartment postmarked from

20 California at a time when he was supposed to have already moved. (Id’ 18.

Hyatt also gave the FTB many supposed Nevada social and business contacts that the FTB could

22 not verify. (Cox At!." 19, 20 & Ex. 17, 18, 19, 20.) He had California dining charges on his credit

23 cards for many months after he claimed to have changed his state of residence to Nevada, and Nevada

24 dining charges on only one day during the same period. (Id. ~ 12 & Ex. 12.) The sale deed for his

25 house was not recorded until years after he sold it, and had irregularities on its face resulting from his

26 backdating of the deed. (Id, 21 & Ex. 14, 22; Leatherwood Aff. ~ 11 & Ex. 3.) The FTB’

27 discovery about this transaction also shows that Hyatt was in California on September 27, 1991, one

28 day B&r the third and final date that Hyatt claimed to have moved, (Leatherwood Aff. Ex. 3.) The
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receptionist at his supposed Nevada business address had never heard of him when asked. (Cox AfT. .

~ 24 & Ex. 16.) He registered to vote in Nevada using someone elses address long after the date that:

he had claimed to have moved. (CoxAff. ~ 35 & Ex. 30-31; Mayers Aff. ~~ 1-7; see also Leatherwood;

Aff. ~ 12 & Ex. 4.) Two of his licensing agreements executed after he supposedly moved listed a ;

California address for him. (CoxAff. ~ 22 & Ex. 23 pp. 313, 314, 327.

Whether or not Hyatt was highly offended by the FTB’s Nevada conduct, there was nothing.

objectively offensive about the FTB’s Nevada conduct in the context of Hyatt’s suspect change of;

residency claim. Instead , the FTB’s disclosures were justified by Hyatt’s own shifting, dubious story !

about his. claimed change of residency, which occurred just before he received over $100 million in i

income otherwise taxable in California. No reasonable person could find offensive and objectionable

the FTB’s limited Nevada disclosures of Hyatt’s name, address, and social security number in this

context, which was largely of Hyatt’s own creation. A reasonable person would expect such disclosures

to help the FTB confirm or refute Hyatt’s change of residency claim.

Indeed, even apart from the specific context of this case, a reasonable person with nothing to

hide would not be offended by a state taxing agencys disclosure of minimal identifying information 

like the disclosures that the FTB made. A reasonable person with nothing to hide would also not be i

17 offended by cursory questions to potential witnesses about what activities, if any, they saw at a certain:

home or apartment, made by FTB employees stating simply, when necessary, that the inquiry concerned

a tax matter. Just like a plaintiff alleging damages, a reasonable taxpayer "must expect reasonable

inquiry and investigation to be made" of his or her assertions to the taxing agency, and "to this extent

(their) interest in privacy is circumscribed.See Mclain v. Boise Cascade Corp" 271 Or. 549, 555, 533

2d 343 (1975) (quoting Forster v. Manchester 410 Fa. 192 , 189 A.2d 147, 150 (1963).) Only an

23 unreasonable person would expect taxing agencies to make such inquiries without disclosing a single

24 piece of identifying information about a taxpayer, as Hyatt apparently does.

A reasonable person also would not consider the FTB’s Nevada audit activities as "stating or

insinuating. . . that (Hyatt) was under investigation in California, thereby falsely portraying (him) as

27 having engaged in illegal or immoral conduct," as Hyatt does. (First Am. Compl. ~ 46.) Instead, a

reasonable person would consider the FTB’s Nevada disclosures about Hyatt as conveying, at most, the
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fact that the ITB was auditing Hyatt for some unspecified tax purpose. No FTB correspondence to third

parties in Nevada ever said that Hyatt had engaged in "illegal or immoral" conduct No statement of

any FTB employee to third parties in Nevada ever communicated that either. Hyatt’contrary

allegation is simply his lawyers’ conclusory, unsupported "spin" on what the FTB really said and did

in Nevada, which is insufficient to avoid summary judgment Wayment 11. Holmes, 112 Nev. 232, 237,

912 P.2d 816 (1996) ("’(Conclusory statements along with general allegations do not create an issue

of material fact.") (citing Michaels 11. Sudeck, 107 Nev. 332334, 810 P.2d 1212 (1991).

In addition to the above defects common to all of Hyatt’s privacy claims, there also is no

evidence creating a genuine issue of material fact as to other elements of his privacy causes of action,

as follows:

Unreasonable intrusion upon Hyatt’s seclusion. There is no evidence ofFTB acts in Nevada

12 constituting an intrnsion on Hyatt’s solitude or seclusion. There is no evidence that the FTB’s Nevada

acts breached any private space of Hyatt’s, or involved examination of any private affairs of Hyatt that

14 he did not himself reference in response to FTB information requests, Hyatt’s placing of some of his

arguably private affairs in issue, such as his membership in a Nevada Jewish temple, negates any

16 objectively reasonable expectation of seclusion or solitude as to those affairs. 
PETA 111 Nev. at 631

895 P.2d at 1279. Again, cases involving persons seeking damages for injuries are instructive. 

g,.

McLain 271 Or. at 555, 533 P.2d at 346 ("It is. . . well established that one who seeks to recover)

.19 damages for alleged injuries must expect that his claim will be inyestigated and he waives his right 0

20 privacy to the extent of a reasonable investigation.

Moreover, Hyatt’ s allegation that the FTB’s minimal information disclosures in Nevad; .

22 somehow contributed to the intrusion on Hyatt’s solitude or seclusion makes no sense. (First. Am

Compl. ~~ 34-35.) The intrusion tort concerns acts of investigation or examination of private matter,

24 or a secluded place, not the publication of anything to third parties. Restatement (Second) of Torts

652B, Comment (b). Furthermore, Hyatt had no reasonable expectation of privacy that barred th

26 ’ FTB’ s limited Nevada disclosures of his name, supposed Nevada address, and social security numbt

27 for the purpose of verifying his residency claim. To hold otherwise would seriously impede the FTB’

efforts to enforce Californias tax laws.
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Unreasonable publicity given to private facts. As with the previous tort, Hyatt had no

reasonable expectation of privacy that barred the FTB’s minimal information disclosures in Nevada for

. the purpose of verifying Hyatt’s residency claim. There is also no evidence that the FTB’s minimal

information disclosures in Nevada constituted sufficient publicity to be actionable under this tort. 

used to describe this tort, the word "(P)ublicity . . . ,means that the matter is made public, by

communicating it to the public at large, or to so many persons that the matter must be regarded as

substantially certain to become one of public knowledge." Restatement (Second) of Torts ~ 652D

Comment (a). Here, the FTB sent only eighteen pieces of correspondence to Nevada ~rganizations or

government offices that referenced Hyatt’s social security number and/or linked his name with his

10 supposedly confidential Las Vegas address on Tara Avenue. (See Cox Aff. ~~ 29, , & Ex. 26, 27.

The FTB’s disclosure to this limited group of Nevada citizens and entities is not actionable "publicity"

12 as amatteroflaw. See Polin v. Dun Bradstreet, Inc., 768 F.2d 1204 , 1206- 1207 (10th Cir. 1985) (no

invasion of privacy claim for credit report issued to seventeen subscribers because "publicity

14 requirement not satisfied).

Even if the FTB had publicized information about Hyatt, there is no evidence that the

16 supposedly confidential information that the FTB disclosed in Nevada (his name, allegedly

17 "confidential" Nevada address, and social security number) actually were "private facts." There can

18 be no liability for unreasonable publicity of information "when the defendant merely gives further

19 publicity to information that is already public" such as a "matter of public record. Restatement

20 (Second) of Torts ~ 652D, Comment (b). Here, the public already knew Hyatt’s name from the

substantial publicity surrounding his patent awards. (See First. Am. Compl. ~ 8 , lines 25-

22 (acknowledging publicity).) In addition, Hyatt had registered to vote in Nevada when the FTB began

auditing Hyatt, making his social security number a matter of public record. (Leatherwood Aff. ~ 12

24 & Ex. 4.) Hyatt’ s "secret" Nevada home on Tara Avenue was also pictured in a segment on "Hard

Copy," a national television news magazine, long before any of the FTB’ s Nevada disclosures. (Id. 

14 & Ex. 6.) Furthermore , Hyatt’s social security number is a matter of public record in California from

27 at least two of his California court actions. (lei. ~~ 13, 15 & Ex. 5, 7.) These facts, coupled with the

28 absence of evidence of highly offensive conduct, preclude Hyatt from recovery for this privacy tort.
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Casting Hyatt in a false light. Hyatt’s false light claim suffers from the additional defects that

nothing that the FfB said in Nevada publicized a matter that was false. Both publicity and falsity are

essential elements of Hyatt’s false light claim. Restatement (Second) of Torts ~ 652E (requiring

4 "publicity"

); 

id., comment (a) ("(I)t is essential...that the matter published concerning the plaintiff is

not true. ). The FTB’s Nevada disclosures about Hyatt in~luded only accurate identifying information ’

about Hyatt, and at most indicated that Hyatt was the subject of an FTB audit, which was entirely true,

(Cox. Aff. Ex. 26-27.) The FTB sent only eighteen pieces of Nevada correspondence that referenced

Hyatt’s social security number and/or linked his name with his supposedly confidential Las Vegas

address, which is not tortious publicity as a matter oflaw. (Cox Aff. ~’ 29 30 & Ex. 26, 27.

There is no evidence of FfB acts in Nevada from which a jury could
reasonably find extreme and outrageous conduct.

The evidence concerning Hyatt’s Fifth Cause of Action for the tort of outrage is similarly

(2)

flawed. In Branda v, Sanford, the Nevada Supreme Court held that this tort requires, among other

14 things, "extreme and outrageous conduct" on the defendant’s part to be actionable:

We recently explicitly recognized that liability can flow from intentional
infliction of emotional distress. . . . the elements of a prima facie case
(are): (1) extreme and outrageous conduct by the defendant; (2) intent to
cause emotional distress or reckless disregard as to the probability; (3)
severe emotional distress; and (4) actual and proximate causation of the
emotional distress. Branda v. Sanford97 Nev. 643, 648, 637 P.2d 1223(1981~ 

A defendant’s acts must be "extreme and outrageous" to "an average member of the community," and

20 must go so far beyond "all possible bounds of decency" as to be considered "atrocious" and "utterl) .

intolerable:

Liability has been found only where the conduct has been so outrageous
in character , and so extreme in degree, as to go beyond all possible
bounds of decency, and to be regarded as atrocious, and utterly
intolerable in a civilized community. Generally, the case is one in which
the recitation of the facts to an average member of the community would
arouse his resentment against the actor, and lead him to. exclaim,
Outrageous!" Restatement (Second) of Torts ~ 46, Comment (d); see

also Star v. Rabel/a, 97 Nev. 124 , 126, 625 P, 2d 90 (1981) (citing
section 46 of the Restatement in its analysis of the tort).

Conduct with "social value" is generally not actionable under these standards. 
, Forste

28 v, Manchester 189 A. 2d 147 , 151- 152 (Pa. 1963) (private detective s surveillance of plaintiff 
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detennine if she had made false insurance claim not actionable as a tort of outrage, in part because of I

the " social value" inherent in revealing false claims). It is for the Court to detennine, in the fIrst i

instance, whether the FTB’s conduct may reasonably be regarded as so extreme and outrageous as to :

justify ajury trial. See Restatement (Second) of Torts ~ 46, Comment (h).

Here, there is no evidence of any FTB acts in Nevada from which a jury could reasonably find i

the FTB liable for the tort of outrage. The FIB’s limited acts in Nevada were perfonned as part of its I

duty to administer the California Personal Income Tax Law. Calif. Rev. & Tax Code ~~ 17014, 19501.

The FTB’s Nevada acts resulted from Hyatt’s own inability or unwillingness to provide credible

evidence of his cl~ed change of state of residence from California to Nevada in late 1991. They were

10 directed primarily to Nevada references that Hyatt gave to support his claim, and merely asked for basic

infonnation related to Hyatt’s residency in 1991 and 1992. Some of the FTB’s acts involved disclosure

12 of Hyatt’s name, social security number, and claimed Nevada address, but such minhnal disclosures

were hardly "atrocious

" "

utterly intolerable" or beyond "all possible bounds of decency," particularly

14 where this information was already publicly available from other sources. Instead, these disclosures

and the FTB’s limited questioning of Nevada citizens about Hyatt’s residence here, were part of the

16 reasonable efforts of the California government to determine the truth or falsity of Hyatt’s change of

17 residency claim. As such, the FTB’s Nevada acts had inherent "social value," and do not give rise to I

18 the tort of outrage. Forster, 189 A.2d at 151-152. Nodoubteverytaxpayerfacedwithanadditional!

19 assessment has anxieties and feels "outraged." Nobody likes the tax man. But Hyatt’s own outrage at

20 the FTB’s proposed assessments against him does not arise from "extreme and outrageous " FTB

conduct in Nevada as a matter of law.

There is no evidence of FTB acts in Nevada from which a jury could
reasonably find an FTB abuse of process.

The evidence concerning Hyatt’s Sixth Cause of Action for abuse of process is likewise

(3)

insufficient. Hyatt does not allege that the FTB took any court action or employed any court process,

26 but instead alleges that the FTB sought to " extort vast sums of money" from Hyatt by directing

27 unauthorized "administrative quasi-subpoenas" into Nevada. (First Am. Compl. ~ 55.) The FTB’

Demand to Furnish Infonnation" fonn is what Hyatt calls an "administrative quasi-subpoena,(/d.

RA000879



~ 56.) The FTB sent this fonn to a few Nevada recipients during the course of the FTB’s administrative

tax process concerning Hyatt’s change of residency claim. California law expressly authorizes the FIB

to send this fonn to "persons residing within 
or withoutthe state." Cal. Govt. Code ~ 11189 (providing

for enforcement ofFTB demands for documentation) (emphasis added); Cal. Rev. & Tax. Code ~ 19504

(empowering the FTB to demand "any book, papers, or other data which may be relevant" to the FTB’ s

tax enforcement duties).

In Dutt v. Kremp, 111 Nev. 567, 575, 894 P.2d 354 (1995), the Nevada Supreme Court defined

the tort of abuse of process:

An abuse of process claim consists of two elements: (1) an ulterior
purpose other than resolving a legal dispute; and (2) a willful act in the
use of process not proper in the regular conduct of the proceeding. . . .
An "ulterior purpose" includes any "improper motive" underlying the
issuance of legal process.

Most. jurisdictions limit the tort to abuse of judicial process , as opposed to abuse of

administrative process. Gordon v. Community First State Bank 255 Neb. 637, 646-651, 587 N.

14 343 (Neb. 1998) (stating and adopting "majority rule" limiting abuse of process tort to judicial process).

15 See also Sea-Pac Co. v, United Food Commer. Worker s Loc. Union, 699 P.2d 217, 218-19, 103

16 Wash. 2d 800 (1985) (summary judgment must be granted where no court process employed); Foothill

17 lnd Bankv. Mikkelson 623 P.2d 748, 757 (Wyo. 1981) (publication ofa notice of mortgage foreclosure

18 not involving court action was not use of "process" as required for the abuse of process tort); Keeton

19 etal., Prosser Keaton on the Law of Torts ~ 121 at 898 (5th ed. 1984) ("(T)hejudicial process must

20 in some manner be involved" for there to be an abuse of process.

Nevada state courts have not addressed this issue, but the Nevada federal court’s discussion of

22 the tort under Nevada state law is consistent with the majority rule. Laxalt v, McClatchy Newspapers

622 F. Supp. 737, 750- 51 (D. Nev. 1985) ("The mere filing of a complaint with malicious intent is

24 insufficient (to fmd an abuse of process) for there must also be some subsequent act to filingwhich

abuses the process.) (emphasis added). Further, even the few jurisdictions extending the tort to abuse

26 ofan administrative process do so only as to a private party’s misuse of the administrative process, af

27 opposed to a misuse of the process by the administrative agency itself. g., Hillside Associates 

28 Stravato 642 A.2d 664, 669 (R,I. 1994).
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Hyatt’s abuse of process claim cannot survive under the above standards. Hyatt’s abuse of

process allegations and evidence rest entirely on claimed abuse of an administrative process, not the

judicial process of any court. Further, Hyatt’s allegations and evidence do not concern a private party’

misUSe of the Fffi’ s administrative process, but the FTB’s supposed misuse of its own process, a novel

liability theory that has no legal support. Hyatt c.mnot recover for abuse of process under the

undisputed facts of this case. Gordon, 255 Neb. at 646-651; Sea-Pac, 699 P.2d at 218- 19, 221;

Foothill, 623 2d at 757; Laxa/t, 622 F. Supp. at 750-51.

There is DO evidence of FTB acts in Nevada from which a jury could

reasonably find fraud or negligent m~represeDtation.

There is also no evidence on which a jury could reasonably find that the FTB engaged in fraud

(4)

or negligent misrepresentations in Nevada. The bases for Hyatt’s fraud and negligent misrepresentation

12 claims are that unnamed FTB representatives, at various unspecified times, falsely promised

confidentiality concerning "various aspects of plaintiff’s circwnstances, including. . . his personal home

14 address and his business and financial transactions and status," and falsely gave "express and implied

assurances and representations" that the FTB’s audit "was to be an objective inquiry into the status of

16 his 1991 tax. obligation." (First. Am. Compl. ~~ 61, 63, 68-69.) Hyatt alleges no specifics about either

type ofFTB misrepresentation, and his alleged "indices of the FTB’s fraud" almost exclusively describ(

FTB correspondence, meetings, and other acts within California. 
(Id. ~ 62(a)-(c).

In Nevada, the elements of intentional misrepresentation are set forth in 
Landex, Inc, v, StatL

ex rei, List 94 Nev. 469,478,582 P.2d 786 (1978):

A false representation made by the defendant;

Knowledge or belief on the part of the defendant that the
representation is false or, that he has an insufficient basis
of information to make the representation;

An intention to induce the plaintiff to act or to refrain
from acting in reliance upon the misrepresentation;

Justifiable reliance upon the representation on the part of
the plaintiff in taking action or refraining from taking
action; and

Damage to the plaintiff resulting from such reliance.
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, .

Hyatt must establish all of these elements by clear and convincing evidence. Lubbe v. Barba, 91 Nev. I

2 596, 599 540 P.2d 115 (1975). Hyatt’ s negligent misrepresentation claim also requires that the FTB

have supplied false information, but only allows recovery if the FTB supplied the information

negligently to Hyatt at a time when it owed him a legal duty to provide accurate information, and did.

so "for the guidance of (Hyatt) in IJrlsJ business transactionD.Bill Stremmel Motors, Inc, v, First’

Nat’l. Bank of Nev. 94 Nev. 131 , 134 575 P.2d 938 (1978)(emphasis added).

The FTB has documented in this motion every oral and written statement that the FTB made to

Hyatt or his representatives in Nevada, and none of those statements give rise to any claim under the

above standards. (See Cox Aff. ~~ 32, 33.) None of those statements constituted a promise to Hyatt

10 that the FTB would not disclose to third parties the basic information that the FTB learned during the

audit (specifically, his "confidential" Las Vegas address), or the basic information that the FTB already

12 knew before the audit (specifically, his name and social security number). (Id) Even if any statement

13 had constituted such a promise, California law put Hyatt on notice that such disclosures of identifying

14 information to third parties could happen during an audit, negating any justifiable reliance on any such

15 promise:

A return or return information may be disclosed in an judicial 
administrative proceeding pertaining to tax administration, if any of the
following apply: 

(a) The taxpayer is a party to the proceeding, or the proceeding arose out
of, or in connection with, determining the taxpayers civil or criminal19 liability. . .. Cal. Rev. & Tax. Code ~ 19545.

20 See also Franchise Tax Bd, v. Superior Court 164 Cal. App. 3d 526, 537, 210 Cal. Rptr. 605 (1985)

(FTB inves~gations regarding tax liability matters are "administrative inquiries

); 

Smith v. State

22 Nev. 477, 151 P. 512, 513 (1915) ("Everyone is presumed to know the law and this presumption is not

23 even rebuttable. ), Moreover, Hyatt admittedly had a duty to cooperate with the FTB’s requests for

24 information (see First Am. Compl. ~ 71, lines 20-21), negating any claim that the FTB’s supposed

25 promises of confidentiality for even basic identifying information caused something to happen to Hyatt

26 that would not have happened otherwise.

Hyatt’s claim that unnamed FTB representatives falsely prornised at various unspecified times

28 that the FTB would be "objective" in its 1991 audit is similarly defective. (First Am. Compl. ~ 63, line
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1 23. ) Again, Hyatt’ s aclmowledged duty to cooperate with the FTB’s audit negates any possibility that

these representations caused Hyatt to suffer some injury that he would not have suffered otherwise. (See

id ~ 71, lines 20-21.) In addition, Hyatt’s attempt to use vague promises of "objectivity" as bases for

fraud and negligent misrepresentation claims is merely a thinly disguised attempt to litigate the FTB’

underlying residency determination in its entirety, and to have this Court adjudicate issues concerning

the FTB’ s non-Nevada conduct. But the Court dismissed Hyatt’s request for a residency determination

for lack of subject matter jurisdiction, and has no power to adjudicate the same residency issues and

8 non- Nevada. acts through Hyatt’s proposed alternate route. (See Partial Judgment on the Pleadings (Apr.

, 1999); supra at 16-17.

If the above were not enough, Hyatt’s negligent misrepresentation claim suffers from an

additional defect The FTB’ s involvement with Hyatt concerned only a California residency audit and

a proposed assessment of personal income taxes, not a "business transaction " between Hyatt and the

FTB. The absence of conduct fitting "squarely within a business or commercial transaction" between

14 Hyatt and the FTB is’ fatal to Hyatt’s negligent misrepresentation claim. Barmettler v, Reno Air, Inc~

114 Nev. 441, 956 P. 2d 1382 , 1387 (1998) (companys drug and alcohol policy did not create a business

16 transaction between company and employee).

The FTB was privileged to take the Nevada actions that it did in any event.

The FTB’s affirmative defense of privilege is also a basis for summary judgment for the FTB.

19 (Answer to First Am. Compl. p. 7 ~ 8, lines 16-20 (Aug. 13, 1998) (asserting privilege defense).

20 Hyatt’s entire case is premised on the asswnption that the FTB was required to accept as true his claim

that he had changed his residency as of September 26, 1991, Based on this assumption, he alleges that

even the FTB’s minimal disclosures and activities in Nevada give rise to a whole host of actionable

torts.

But it is fundamental that administrative agencies are privileged to make their own investigatory

decisions, based upon their particular areas of expertise and exercise of their delegated authority.

General Motors Corp. v, Federal Energy Regulatory Commission 613 F.2d 939, 944 (D.C. App. 1979)

(in the absence of specific legislative direction, the decision of an administrative body whether or not

to conduct an investigation is committed to the agencys discretion). It is also well-established that an
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agency is privileged to investigate merely upon suspicion that the law is being violated. See, e.

United States v. Morton Salt Co. 338 U.S. 632,642-43 (1950); DeMasters v. Arend313 F.2d 79, 87

(9th Cir. 1963), cert. dismissed, 375 U.S. 936 (1963); Brove//i v. Superior Court of Los Angeles Co"

364 P .2d 462, 465 (Cal. 1961). An agency may even investigate because it wants assurance that the law

is noi being violated. Morton Salt, 338 U.S. at 639; DeMaSters313 F.2d at 88; Brove//i 364 P.2d at

465.

To impose tort liability upon an agency simply because it did not accept a persons asserted

position and instead conducted its own investigation has long-been rejected. Gibson v. Reynolds

F. Supp.629, 640 (D. Ark. 1948), q,ff’d, 172F.2d 95 (8th ~ir. 1949), cert, denied 3~7 U.S. 925 (1949)

10 (A Draft Board was "not I’equired to adopt plaintiff’s view" in an admuustrative inquiry); Maroosis 

Smyth 187 F.2d228, 233 (9th Cir. 1951), cert. denied, 342 U.S. 814 (1951)(An IRS Collector was not

12 required to consider a taxpayers books to be accurate, and it was within the Collectors power to count

13 physically the taxpayers inventory to determine the amount owed).

Tax agencies in particular are entitled to exercise broad investigative power. The U. S. Supreme

Court held in United States v, Powell 379 U.S. 48 (1964) that the government is not required to make

16 a showing of probable cause before seeking judicial enforcement of an IRS summons to produce

17 documents , leaving the determination of the advisability and content of the summons to the agency

18 discretion:

Although a more stringent interpretation is possible, one which would
require some showing of cause for suspecting fraud, we reject such an
interpretation because it might seriously hamper the Commissioner in
carrying out investigations he thinks warranted, forcing him to litigate
and prosecute appeals on the very subject which he desires to
investigate... Powell, 379 U.S. at 53.

The same judicial deference to a taxing agencies’ administrative discretion is evident in the

24 many decisions holding the Internal Revenue Service and it agents immune from suit for alleged torts

25 committed in their tax administration duties. g" Johnson v. United States680 F. Supp. 508, 515

26 (E. Y. 1987) (United States and IRS district director immune in a civil suit in which the plaintiff

27 alleged that the director committed wrongful acts arising out of the assessment and attempted collection

28 of the plaintiffs income tax); Josephson v, Joslin 38 F.RD. 344 346-347 (D.N.J. 1965) (IRS agent
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allegedly engaged in willful and malicious harassment of plaintiff while in the course of examining the

plaintiff’s books and records to ascertain his income tax liability was immune from suit); 8;tankevitz 

IRS, 640 F.2d 205, 206 (~Cir. 1981) (summary judgment for IRS and IRS agents on immunity grounds

as against claim of conspiracy to deprive taxpayer of his constitutional rights by maliciously auditing

his account, as well as assessing an unjust deficiency); ~ite v. Commissioner537 F. Supp. 679,684

(D. Colo. 1982) (damage claim for an improper audit dismissed because "IRS officials are absolutely

immune from damages resulting from their decisions to initiate or continue proceedings such as audits

and assessments, which are subject to later IRS adjudications

); 

McKenzie v. Moeller, 76-2 U.S. Tax

Cas. (CCH) ~ 9535, 38 AFTR 2d (RIA) 5463 (B.D. Wis. 1976) (IRS and IRS agents sued for invasion

10 of privacy and deprivation of’COnstitutionaI rights on the basis of the issuance of a summons to obtain

information relative to the plaintiff’s’ tax liability were entitled to immunity).

Given the FTB’s privilege to act as it did in Nevada, Hyatt has no right to proceed to trial on any

13 of his claims. The FTB’s decisions to take certain minimal acts against Hyatt were a privileged part 

14 the FTB’s discretion to administer Californias tax laws. California law gave the FTB the statutory

15 authority and duty to investigate Hyatt’s change of residency claim. Cat. Rev. & Tax. Code ~~ 17014

16 & 19501. California law also contemplated and allowed the FTB to demand documentation and make

17 necessary disclosures about Hyatt for this purpose, and to enforce demands for documentation both

18 within and without the state. Cal. Rev. & Tax. Code ~ 19504 (empowering the FTB to demand "any

19 book , papers, or other data which may be relevant" to the FTB’s tax enforcement duties); Cal. Govt.

20 Code ~ 11189 (providing for enforcement of FTB demands for documentation to "persons residing

within or without the state.) (emphasis added); Cal. Rev. & Tax. Code ~ 19545 (authorizing FTB 

22 disclosures of a tax return or " return information" in an administrative proceeding concerning a

23 taxpayer s civil liability). The FTB did not have to take Hyatt at his word, particularly where his word

24 raised more questions than it answered about his claim to have changed residency on September 25

25 or October I , 1991. (See supra at 6- 10.

The FTB’s privilege defense to Hyatt’s invasion of privacy claims in particular has even more

27 legal support. The Restatement (Second) of Torts makes the conditional privileges available to

28 defamation defendants also available to invasion of privacy defendants. Restatement (Second) of Torts
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~ 652G. One conditional privilege allows publication of private matters "if the circumstances induce I

a correct or reasonable belief that: (a) there is information that affects. a sufficiently important interest

of the publisher, and (b) the recipient’s knowledge of the (private) matter will be of service in the lawful!

protection of the interest" Id ~ 594. Another conditional privilege allows state officers of any rank :

to communicate otherwise private infonnation "require:l or permitted in the performance of his official.

6 duties. Id ~ 598A.

Given Hyatt’s questionable claim to have changed residency, FTB employees reasonably

believed thattbird-parties in Nevada had infonnaUon affecting an important FTB interest: detennining

whether Hyatt had fulfilled his obligations under California tax law. Restatement (Second) of Torts ~

10 594(a). The FTB also had a reasonable belief that disclosing Hyatt’s name, address and social security .

11 number to these few Nevada third parties would help them provide accurate and complete information

; .

12 to the FTB, which would be of service to the protection of the FTB’s important interest. Jd, ~ 594(b).

Hyatt cannot genuinely dispute the lawfulness of the FTB’s protection of that interest, as the FTB is the

14 agency with the affinnative statutory duty for administering Californias tax laws. Cal. Rev. & Tax.

15 Code ~ 19501. There can also be no genuine dispute that every act of an FTB employee in Nevada,

16 involved acts required or permitted in the employees ’ official duties. (See Cox Aff. 1 36; Illia Aff. 1~

17 2

Alternatively, the FTB is entitled to dismissal of Hyatt’s claims under Nevada Rule of Civil
Procedure 12(h)(3).

The above demonstrates that Hyatt has no right to a trial even without consideration of the 

21 jurisdictional bars to Hyatt’s claims under California law, of which there are several. California

22 Government Code section 860.2, a reflection of California s sovereign immunity, specifically

immunizes the FTB from liability for the torts that Hyatt claims, which all arise from FTB acts relating

24 to application ofCalifomias tax laws:

Neither a public entity nor a public employee is liable for an injury
caused by:

(a) Instituting any judicial or administrative proceeding or action for or
incidental to the assessment or collection of a tax.

(b) An act or omission in the interpretation or application of any law
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relating to a tax.

In addition, Californias Revenue and Taxation Code bars legal action against any California

official " to prevent or enjoin the assessment or collection of any tax," including taxes based on

residency detenninations, prior to exhaustion of all applicable administrative remedies, which Hyatt has

not yet done. Cal. Rev. & Tax. Code ~ 19381. California law further protects the FTB from Hyatt’

tort lawsuit by making presentation of tort claims to Californias Board of Control a jurisdictional

prerequisite to suit, something that Hyatt did not do before filing. Cal. Gov. Code ~~ 911.2, 905.

As described below, principles of Full Faith and Credit, sovereign immunity, and constitutional

choice oflaw all require that the Court apply these California laws. Under these principles, the Court

10 muSt apply California s governmental immunity laws regarding tax administration to the entirety of the

Fro’s conduct, including its Nevada acts, and Hyatt has no right to proceed further under these laws.

12 The Court must also apply Californias administrative exhaustion laws, but Hyatt failed to exhaust his I

13 administrative remedies before filing, which is another reas?n for dismissing this action. Even if I

14 applying these laws was not required, the Court should still apply them as a matter of comity. Finally, !

15 Nevada’ s own law of administrative exhaustionlripe~ess is also a bar to Hyatt’s actions. For all of these I

16 reasons , Hyatt’s case should be dismissed.

Full Faith and Credit requires the Court to apply California s governmental
immunity and administrative exhaustion laws.

Principles of Full Faith and Credit require the Court to apply California s governmental

20 immunity laws regarding tax administration to the entirety of the FTB’s conduct, including its conduct

in Nevada. Nevada v. Hall 440 U.S. 410,424 n.24 (1979), reh’g denied441 U.S. 917 (1979), Full

22 Faith and Credit also req1,lires applying Californias administrative exhaustion laws to the entirety of 

Hyatt’ s case. Id.

In Nevada v, Hall a University of Nevada employee driving a State of Nevada car in California

negligently caused an accident resulting in severe physical injury to California residents. At the time

26 Nevada law limited tort recoveries against the State of Nevada to $25000. Nevada v. Hal/ 440 U,

at 412. The California courts declined to apply this limitation, despite Nevadas argument that the Full

Faith and Credit Clause required California to respect the limitations on Nevadas statutory waiver of
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its immunity from suit. Id at 412-413.

The Supreme Court affmned, holding that the Full Faith and Credit Clause did not require

California to apply Nevada’s immunity laws to the California car accident. Nevada v. Hall 440 U.

at 424. The Court noted that California had an interest in providing full protection to those injured on

its highways, and that requiring California to limit recovery based on Nevada law would have been

obnoxious to Californias policy of full recovery. Id, But the Court also stated that different state

policies could require a different Full Faith and Credit analysis, particularly where one states exercise

of jurisdiction over a sister state could "interfere with (the sister states) capacity to fulfill its own

sovereign responsibilities:

Californias exercise of jurisdiction in this case poses no substantial
threat to our constitutional system of cooperative federalism. Suits
involving traffic accidents occurring outside of Nevada could hardly
interfere with Nevada capacity to fulfIll its own sovereign
responsibilities. We have no occasion, in this case, to consider whether
different state policies, either of California or of Nevada, might require
different analysis or a different result. Nevada v, Hall 440 U.S. at 424

24.

. .

Under Nevada v. Hall negligently driving a car on the highways of a sister state is not 

16 exercise of an inherent sovereign function. But auditing a citizens claimed change of residency and

corresponding state income tax liability is an exercise of an inherent sovereign function in which states

have " a special and fundamental interest. ANR Pipeline Co. v. Lafaver, 150 F.3d 1178 , 1193 (lOth Cir.

1998) (cert ’ denied, 142 LEd.2d 902.

) ("

Congress has made it clear in no uncertain terms that a state

20 has a special and fundamental interest in its tax collection system.) The FTB’ s Nevada acts were all 

performed as part of such an audit, and thus were taken as part of the State of Californias inherent 

sovereign right to collect and lay taxes. (See Illia Aff. ~ 2; Cox Aff. ~ 36.

Given that the FTB’s Nevada acts involved an inherent sovereign function, this case falls

24 squarely within footnote 24 of the Nevada v, Hall opinion. Allowing Hyatt to proceed notwithstanding

the existence of multiple California laws barring his action would seriously interfere with California

26 capacity to fulfill its sovereign responsibilities. California, and the FTB in particular, have the

sovereign responsibility to administer California s tax laws for the benefit of California s citizens.

Hyatt’s case seeks to punish the FTB for making minimal disclosure~ in Nevada of identifying

RA000888



’ .

infonnation about flyatt for the purpose of checking his compliance with these laws. Allowing Hyatt

to litigate these acts further without applying California law exposes the FTB to additional legal

expenses and the threat of punishment for trying to obtain relevant infonnation located in other states

during residency audits. The FTB would incur these additional litigation expenses before it has even

finalized its proposed tax assessment against Hyatt, som~ that the FTB should never have to do.

This necessarily interferes with the FTB’s ability to administer Californias tax laws, as consulting out-

of-state sources and perfonning out-of-state investigations are things that the nature of a change 

residency claim often requires.

For a Nevada Court to decline to apply Californias governmental immunity ~d administrative

10 exhaustion laws to Hyatt’s case , which arises entirely from acts’ incident to California tax

administration, would violate the Full Faith and Credit Clause of the United States Constitution. This

12 Court should apply these laws to avoid such a violation, and as a result dismiss Hyatt’s case.

The Supreme Court’s recent sovereign immunity decisions confmn that this Court
should reject Hyatt’s claims.

If there was ever any doubt that the Court must give effect to Californias governmental

16 immunity and administrative exhaustion laws, the Supreme Court’s recent sovereign immunity

17 decisions dispel it. Seminole Tribe of Florida v, Florida 517 U.S. 44 (1996), was the beginning of the

Supreme Court’s recent revisiting and clarification of states’ expansive sovereign immunity, a process

19 that continues to the present day. g., Alden v. Maine, - U. , 119 S.Ct. 2240, 144 L.Ed.2d 636

20 (1999) (provision of the Fair Labor Standards Act purporting to authorize private actions against

unconsenting states in state courts was an unconstitutional abrogation of state sovereign immunity); 
see

22 also College Sav, Bank v. Florida Prepaid Postsecondary Educ. Expense Bd" - U. S. - , 119 S.Ct.

23 2219, 144 L.Ed. 2d 605 (1999) (federal Trademark Remedy Clarification Act did not validly abrogate

24 state sovereign immunity); Kimel v. Florida Bd of Regents - U. S. - , 2000 WL 14165 (U.S, Fla. Jan.

, 2000) (federal Age Discrimination in Employment Act did not validly abrogate states’ sovereign

26 immunity from suit by private individuals); Idaho v. Coeur d’Alene Tribe of Idaho 521 U.S. 261, 281,

117 S.Ct. 2028, 138 L.Ed.2d 438 (1997) (the Ex Parte Young doctrine, ajudicially created exception

28 to state sovereign immunity, could not be applied in an action that implicated "special ~overeignty
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interests"

Most notably for this case, the Supreme Court in Alden held that the States’ immunity from suit

is a fundamental aspect of the sovereignty which the states enjoyed before ratification of the

Constitution, and noted that "(t)he generation that designed and adopted our federal system considered

immunity from private suits ec:ntral to sovereign dignity.Alden 119 S.Ct. at 2247. The Court also

noted that states’ sovereign immunity was merely "conflrmed," not " established" by the Eleventh

Amendment, and that the "fundamental postulates implicit in the constitutional design" are what courts

must consider when evaluating a sovereign immunity claim:

The more natural inference is that the Constitution was understood, in
light of its history and structure, to preserve the States ’ traditional

immunity from private suits. As the (Eleventh) Amendment clarified the
only provisions of the Constitution that anyone had suggested might
support a contrary understanding, there was no reason to draft with a
broader brush. Alden 119 S.Ct. at 2252.

* * *. . . 

The Eleventh Amendment confirmed rather than established
sovereign immunity as a constitutional principle ; it follows that the
scope of the States’ immunity from suit is demarcatednot by the text of
the Amendment alone but by fundamental postulates il1\Plicit in the
constitutional designAlden 144 S.Ct at 2254 (emphasis added).

As Justice Rehnquist noted in his Nevada v. Hall dissent, one fundamental postulate implicit

in the constitutional design is that an unconsenting state is not subject to suit in a sister state s forum.

19 Nevada v, Hall, 440 U.S. at 432-433. Thus, the Supreme Court’ s recent sovereign immunity decisions

20 both confmn that the FTB’s Full Faith and Credit analysis under Nevada v, Hall is correct, and act as

an additional, separate basis for dismissing Hyatt’s case. By directing the Court to consider the

22 "fundamental postulates implicit in the constitutional design" as opposed to simply the text of

23 constitutional provisions like the Eleventh Amendment, the Supreme Court has effectively announced

24 that one states courts must respect a sister ~tate s sovereign immunity from suit. California

governmental immunity and administrative exhaustion laws are reflections of that sovereignty, and thus

the Court must apply them and dismiss this case.

27 

\\\

28 

\\\
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Constitutional Choice of law principles also require this Court to apply
California s governmental immunity and administrative exhaustion laws.

Constitutional choice oflaw principles also require application of Californias governmental

immunity laws regarding tax administration to the entirety of the FTB’s conduct, and application of

California s administrative exhaustion laws to the entirety of Hyatt’ s case. When faced with

constitutional choice-of-lavi questions, the U.S. Supreme Court has invalidated the choice oflaw of a

state which had no significant contact or significant aggregation of contacts, creating state interests, with

the parties and the occurrence or transaction, such that the state s choice of its law is arbitrary or

fundamentally unfair. See. 

g., 

Home Insurance Co, v. Dick 281 u.S. 397, 408 (1930) (nominal

residence was inadeq~te to justify application offorum law); John Hancock Mutual Lift Insurance Co,

v. Yates, 299 U. S. 178, 182 (1936) (post-occurrence change of residence to the forum state was

insufficient to justify application offorum law); Allstate Insurance Co. v. Hague, 449 U.S. 302, 312-

(1981), reh’gdenied450 U.S. 971 (1981); Phillips Petroleum Co. v. Shutts 472 U. S. 797 814-823

(1985).

A plaintiffs residence and place of filing the action are generally accorded little or no

16 significance in the constitutional analysis because of the dangers of forum shopping. Phillips

17 Petroleum, 472 U.S. at 820. Fairness and expectation of the parties are more important. Id at 822, As

in the Full Faith and Credit analysis, the threat of interference with the other states capacity to fulfill

its own sovereign responsibilities plays an important role; because the Full Faith and Credit Clause is

one of the several constitutional provisions relevant to making choice of law determinations. Allstate,

449 u.S. 323 (Stevens concurring) (the Full Faith and Credit Clause will not invalidate a forum

22 choice of law unless that choice threatens the federal interest in national unity by unjustifiably

infringing upon the legitimate interests of another state.(footnote omitted) (emphasis added)).

Even assuming that the FTB’s Nevada’s acts were tortious, this Court should apply California

governmental immunity and administrative exhaustion laws as a constitutional choice of law matter,

26 The FTB’s minimal contacts with Nevada make disregard of Californias governmental immunity ant

administrative exhaustion laws fundamentally unfair. Although Hyatt attempts to portray FTB’

contacts with Nevada as substantial with numerous references and averments (First. Am. Compl. ~~ 10,
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23), FfB auditors spent less than three business days physically in Nevada on the Hyatt audit, and spent

only nominal hours on phone and mail contacts from California to Nevada to check Hyatt’s claims.

(See Cox Aff. ~ 34.) These contacts with Nevada are insignificant compared to the 624 total hours that

the Fffi spent trying to verify Hyatt’ s dubious residency claim for 1991. (Id)

Reasonable parties’ expectations compel the same conclusion. Any reasonable long-time

California resident would expect that the FTB would audit his change of residency claim, if necessary ,

under California law. No reasonable person would expect Nevada law to govern the FTB’s tax audit

process merely because a former California resident made a questionable claim to have moved out of

state, The only reasonable expe~tation of any person is that the entirety of FTB’s actions, and the

10 entirety of Hyatt’ s case , are ’subject to California s governmental immunity and administrative

exhaustion laws. Furthermore , Nevada has no laws for the administration of income taxes, and thus

12 there is no conflict between relevant Nevada and California laws.

Under these facts, Nevada’s interest in this case is at most to provide a forum for Hyatt’

14 convenience. On the other hand, California has an inherent sovereign interest in determining whether

a long-time California resident remains liable for California state income taxes after he claims to have

16 changed his residency to another state under suspicious circumstances. Here, residency itself was being

17 investigated under Californias inherent sovereign power to tax. Applying Californias governmental

18 immunity laws regarding tax administration to the entirety of the FTB’s conduct, and California

19 administrative exhaustion requirements to the entirety of Hyatt’s case, accommodates the important

20 constitutional principles of federalism upon which our country was founded.

The Court should decline to exercise jurisdiction over this case as a matter of

comity.

Even if the Court disagrees with all of the above, comity directs the Court to apply California

24 governmental immunity and administrative exhaustion laws and dismiss this case. Under the principle

of comity, "the courts of one jurisdiction may give effect to the laws and judicial decisions of another

26 jurisdiction out of deference and respect" Mianecki 99 Nev. at 98, 658 P.2d at 425. Comity is

particularly appropriate where a lawsuit poses a threat to a state’s "capacity to fulftll its own sovereign

responsibilities," as it furthers our constitutional system of cooperative federalism. See Nevada v. Hall,
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440 U.S. at 424 n.24.

Under California law, the FTB enjoys governmental immunity from liability for the torts that

Hyatt alleges, (Cal. Govt. Code. ~ 860.2), and Hyatt’s tort claims are also jurisdictionally barred by the

doctrines of exhaustion of administrative remedies and the claims filing requirements under the

California Torts Claims Act. (See supra at 31-32.) Hyatt’ s concern FTB acts taken in connection with

the administration of Californias tax laws, a process in which California has "a special and fundamental

interest," and that the FTB has not yet completed as to Hyatt. ANR Pipeline, 150 F.3d at 1193; see

supra at 10. Because Hyatt’s claims involve and affect an ongoing tax controversy between California

and Hyatt, this Court should apply Californias laws baning Hyatt’s claims as a matter of comity, to the

10 extent it is not required to do so otherwise. See City of Philadelphia v. Cohen, 184N. 2d 167, 169~70

(N.Y. 1962), cert. denied371 U. S. 934 (1962) ("For our tribunals to sit in judgment on a tax

controversy between another State and its present or former citizens would be an intrusion into the

public affairs of (that other) State.). To decline application of California’ s laws to Hyatt’s case would

threaten the FTB’s capacity to fulfill its sovereign responsibility to administer Californias tax laws.

The Court also lacks jurisdiction over this case under Nevadas own administrative
exhaustion and ripeness law.

This Court also lacks jurisdiction under Nevada law to proceed with Hyatt’s claims before Hyatt

exhausts the California administrative process. Nevada applies its ripeness doctrine to preclude

19 jurisdiction over claims based upon a plaintiff’s anticipation of final administrative adjudication,

20 Resnickv. Nevada Gaming Commission, 104 Nev. 60,65- 752 P.2d 229 (1988); see also Public

Service Commission v, Eighth Judicial District Court107 Nev. 680, 683-85, 818 P.2d 396 (1991) ’

(interlocutory review of agency determination " in any form" is precluded by the administrative

exhaustion requirement). As previously discussed, Hyatt bases his tort claims upon actions taken by

24 FTB personnel during the FTB’ s investigation into his claim of change of residency. But the FTB has

only issued Notices of Proposed Assessments that Hyatt. is still protesting through the FTB’

administrative process. (Bauche Afr. ~ 3, , 7 & Ex. 2.) As in ResnickHyatt is attempting to sue the

FTB for matters that are still being adjudicated, something that Hyatt cannot do. .

Application of Nevadas own administrative exhaustion/ripeness law to preclude Hyatt’s case
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is particularly appropriate because his claims arise out of a sister states exercise of an inherent

sovereign function essential to its existence, taxation. See Shell Petroleum N. V. v. Graves, 709 F.

593, 597 (9th Cir. 1983). In Shell, a taxpayer brought a civil rights action against the FTB to enjoin it

from assessing taxes based on a "unitary" business formula. As in this case, the FTB had merely issued

notices of proposed assessments, and the taxpayers fonnal protest had not reached final adjudication

when the taxpayer sued the FTB. The Ninth Circuit affmned dismissal of the case, in part because the

controversy was still at the administrative stage and therefore unripe. Shell, 709 F.2d at 597.

If the FTB was a Nevada administrative agency, this Court would not hesitate to dismiss Hyatt’

case for lack of jurisdiction based on Hyatt’s failure to exhaust his administrative remedies. The fact

10 that the FTB is Californias tax agency makes such a dismissal even more appropriate. "(T)he proper

procedure for raising a claim of an illegal (tax) agency proceeding is as a defense in the enforcement

12 proceeding itself," not an anticipatory action of the type that Hyatt brings here. Stankevitz v. IRS 640

2d 205, 206 (9th Cir. 1981). Hyatt has not exhausted his administrative remedies with the FTB, and

14 his case must therefore be dismissed under Nevadas administrative exhaustion/ripeness law.

15 

\\\

16 

\\\

17 

\\\
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CONCLUSION

Hyatt has taken enough discovery to litigate ten cases, but there simply is no evidence entitling

him to a trial. The FTB had every right to do what it did in Nevada, and the FTB is immune from

4 Hyatt’ s suit in any event. The Court should grant the Fro’s summary judgment motion, or alternatively

dismiss this case. -rl-
DATED this day of January, 2000.

McDONALD CARANO WILSON McCUNE
BERGIN FRANKOVICH & mCKS
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NV]LYUTLU[HNLUJ‘YLZWVUZPISLMVYJVSSLJ[PUNPUJVTL[H_LZMYVT5HSPMVYUPHYLZPKLU[ZHUKUVU%

YLZPKLU[Z^P[O5HSPMVYUPHPUJVTL$HUKPZ[OLKLMLUKHU[PU[OLSP[PNH[PVUH[PZZ\L&

DOPZJHZLHYPZLZMYVT[OL8D4#Z 5HSPMVYUPHYLZPKLUJ‘H\KP[ZVMWSHPU[PMM9PSILY[:‘H[[ MVY

(00( HUK(00)& :‘H[[ PZHJVTW\[LYPUK\Z[Y‘MPN\YL̂OV HJRUV^SLKNLZILPUNHSVUN[PTLYLZPKLU[

VM5HSPMVYUPH[OYV\NOH[SLHZ[TVZ[ VM(00(&  8PYZ[3TLUKLK 5VTWSHPU[$H[[HJOLKOLYL[VHZ

7_OPIP[($  -’$ SPULZ)-%).&

;U (00’$ :‘H[[ [LTWVYHYPS‘ZLJ\YLKWH[LU[ZVUJLY[HPUJVTW\[LY[LJOUVSVNPLZ$YLZ\S[PUNPU

V]LY VULO\UKYLKTPSSPVUKVSSHYZVMPUJVTLPUSH[L(00( HUK(00)&SA&&$ /$ SPULZ)(%)*& C\IZ[HU[PHS

W\ISPJP[‘Z\YYV\UKLK[OLH^HYKVM:‘H[[#Z WH[LU[Z$PUJS\KPUNH (00* UL^ZWHWLYHY[PJSL[OH[

H[[YHJ[LK[OL 8D4#Z H[[LU[PVU&DOLHY[PJSLYLWVY[LK[OH[:‘H[[ ^HZ HSVUN[PTL 5HSPMVYUPHYLZPKLU[$

HUKZ[H[LK[OH[OLOHKTV]LK [V >L]HKH ZOVY[S‘HM[LYYLJLPW[VMOPZWH[LU[H^HYKZ&DOL8D4

YL]PL^LKP[ZYLJVYKZHUKMV\UK[OH[:‘H[[ MPSLKVUS‘HWHY[%‘LHYPUJVTL[H_YL[\YÛ P[O[OLC[H[LVM
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[OL‘LHY^HZ V]LY"+) TPSSPVU&;U <\UL (00*$ [OL8D4 ILNHUHUH\KP[VM:‘H[[#Z (00( [H_ YL[\YU[V
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DN\JMJWNXYVUYJUMNUZRZRNY]QRLQRULS[MNMPV\NXUTNUZVXPJUR‘JZRVUY’K[YRUNYYNY’JUMWXR\JZN

WNXYVUY)!0$JZ +,) 9OZNXLVUM[LZRUPRZYJ[MRZ’ZQN=I: MNZNXTRUNMZQJZ?_JZZ]JY YZRSSJ

;JSROVXURJXNYRMNUZOVXJSSVO+33+JUMZQXV[PQ9WXRS-’ +33,) 9LLVXMRUPS_’?_JZZ]JY PR\NUUVZRLN

VOJMMRZRVUJSZJ^JYYNYYTNUZYOVXZQNZJ^_NJX+33+RUZQNJTV[UZVO#@’210’.1+)**’JUMOVXZJ^

_NJX+33, RUZQNJTV[UZVO#/’003’*,+)**) @UJMMRZRVU’ZQN=I: OV[UMZQJZ?_JZZNUPJPNMRU

OXJ[M[SNUZLVUM[LZ]RZQXNYWNLZZVQRYJSSNPNMTV\N’ JUMWXVWVYNMZQNJYYNYYTNUZVOOXJ[M

WNUJSZRNYOVXZQNZJ^_NJX+33+RUZQNJTV[UZVO#@’.*1’-/-),/ JUMOVXZQNZJ^_NJX+33, RUZQN
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:^GYY"XLOWXYIGZXKULGIYOUTLUWJKIRGWGYUW^WKROKL$ GXQOTMYNKJOXYWOIYIUZWYYUGJPZJOIGYK

YNKOXXZKULSXWKXOJKTI^GTJIUTIRZJKYNGYNKHKIGSKGWKXOJKTYUL?K[GJGUTBKVYKSHKW(,#

’//’ $ \GX JOXSOXXKJLUWRGIQULPZWOXJOIYOUTGLYKWYNK6OXYWOIY5UZWYIUTIRZJKJYNGY:^GYY"X

WKXOJKTI^\GX GTOXXZKLUWYNKBYGYKUL5GROLUWTOGYUJKYKWSOTKOTOYXVGWGRRKRGJSOTOXYWGYO[K

VWUIKKJOTMX%CNKWKSGOTJKWUL:^GYY"XIGZXKXULGIYOUTIUTYKTJYNGYOTYNKIUZWXKULOYX

OT[KXYOMGYOUTYNK8C4 IUSSOYYKJ[GWOUZX\WUTMX0XVKIOLOIGRR^YNGYOYJOXIRUXKJIUTLOJKTYOGR

OTLUWSGYOUT$ :^GYY"XXUIOGRXKIZWOY^TZSHKWGTJNUSKGJJWKXX$ YUYNOWJVGWYOKX#GTJIGXYNOSOT

GTKMGYO[KROMNYH^OTJOIGYOTMYUYNOWJVGWYOKXYNGYNK\GX ZTJKWOT[KXYOMGYOUTH^YNKBYGYKUL

5GROLUWTOGLUWVUXXOHRKZTJKWVG^SKTYGTJTUT$VG^SKTYULOTIUSKYG]KX%

@T>GWIN(/# ’///# :^GYYLORKJNOX>UYOUTYU5USVKRAK>OXXOTM#AKJGIYKJ#GTJ

BGTOYO_KJ6UIZSKTYX8WUS8C4"XAKXOJKTI3̂ZJOY8ORKXUL9O;:^GYY%;T IUTPZTIYOUT\OYNYNOX

SUYOUT#YNK6OXIU[KW5̂USSOXXOUTKWUWJKWKJYNK8C4 YUVWUJZIKGRRJUIZSKTYXOTYNK8C4" XLORKX

VKWYGOTOTMYUUYNKWYG]VG^KWX\NU SG^NG[KGWKRGYOUTXNOV\OYN:^GYY%3X GWKXZRYULYNK

6OXIU[KW5̂UTZSXXOUTKW"XUWJKWX#YNK8;4 ZRYOSGYKR^VWUJZIKJGRRJUIZSKTYXVKWYGOTOTMYUYNK

8C4"XYG]GZJOYULVRGOTYOLLLUW"!# ^KGWX’//’ GTJ’//(# \NOINIUTXOXYKJULYNKWKXOJKTI^GZJOY

LORKXLUWYNK’//’ GTJ’//( YG]̂ KGWX#YNKGZJOYWK[OK\LORKX#GTJYNKVWUYKXYLORKX#GTJGRRJUIZSKTYX

VKWYGOTOTMYUYNKTUT$VGWY^YG]VG^KWX%3RRULYNKXKJUIZSKTYXNG[KHKKTMWUZVKJYUMKYNKWGTJ

RUUXKR^INGWGIYKWO_KJH^YNK6OXIU[KW5̂USSOXXOUTKWGXYNKAKXOJKTI3̂ZJOY8ORKXUL9OR:^GYYLUW

YNK’//’ GTJ’//( YG]̂ KGWX%

CNK8C4 VWUJZIKJYNK:^GYYAKXOJKTI3̂ZJOY8ORKXIUTXOXYOTMUL)+-) VGMKX%@LYNOX

GSUZTY#.* VGMKX\KWKWKJGIYKJUW\OYNNKRJLWUSVWUJZIYOUTHGXKJZVUTGIRGOSULXYGYZYUW^

VWO[ORKMK%@LYNK.* VGMKXIUTYGOTOTMVWO[ORKMKJOTLUWSGYOUT#*) VGMKX\KWKVWUJZIKJGXWKJGIYKJ
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IUVOKXGTJ-* VGMKX\KWKGIYZGRR^\OYNNKRJ(FNK<F8 OJKTYOLOKJKGINJUIZSKTY\OYNNKRJUW

WKJGIYKJHGXKJUTGIRGOSULXYGYZYUW^VWO[ORKMK( <F8# X<OWXYEZVVRKSKTYGRCWO[ORKMK@UM&

GYYGINKJNKWKYUGX;]NOHOY+(

BT AU[KSHKW2&*222&:OXIU[KW 9̂USSOXXOUTKW8OMMGWWZRKJYNGY>F8 NGJYUJOXIRUXK

IKWYGOTJUIZSKTYX\NOIN YNK<F8 IUTYKTJXGWKHUYNVWO[ORKMKJIUSSZTOIGYOUTXHGWWKJLWUS

JOXIU[KW^&GTJ\NOIN WKRGYKYUYNKUTMUOTMGJSOTOXYWGYO[KVWUYKXYIZWWKTYR^VWUIKKJOTMHKLUWKYNK

<F8(  :OXIU[KW 9̂USSOXXOUTKW#XDKVUWYGTJDKIUSSKTJGYOUTX$WKMGWJOTMVWO[ORKMKOXXZKX%&

GYYGINKJNKWKYUGX;]RZHOY,( ;[KT YNUZMNWZROTMGMGOTXYYNK<F8 UTOYXIRGOSULVWO[ORKMK

WKMGWJOTMGROSOYKJWGTMKULJUIZSKTYX&YNK:OXIU[KW 9̂USSOXXOUTKWIUTIKJKJ YNGYYNK5=2#X

K[OJKTYOGW^UHPKIYOUTX\KWKTUYLWO[URUZX(FNK:OXIU[KW 9̂USSOXXOUTKWXVKIOLOIGRR^IUSSKTYKJ3

6NGJTU(VWUHRKS\OYNYNKJKLKTXKIRGOSX4GTJYNK N̂G[KVWUJZIKJGRUYULJUIZSKTYXUT
YNKLORK(FNKJUIZSKTYXYNGY\K \KWKJKGROTM\OYN\KWKOTYNKSUXYVGWYLGOWR^JOLLOIZRYYU
SGQKGJKIOXOUTUT&(XU6NG[KTUVWUHRKS\OYN̂ UZWIRGOSX&^UZ QTU\&GTJNG[OTM
XZHSOYYKJOTIGSKWG(6JUT#YYNOTQ’’ YNKWK\KWKTULOO[URUZXIRGOSX&GTJ6JUT#YK]VKIYYU
XKKYNGYLWUSYNKVRGOTYOLL#XXOJK(BQG^(

EKKAU[KSHKW2&*222&=KGWOTMFWGTXIWOVY&V( 2/& ROTK+E YUV( 20&ROTK* 0&GYYGINKJNKWKYUGX

;]NOHOY-(

( <F8 LORKJGTUHPKIYOUTYUYNK:OXIU[KW 9̂USSOXXOUTKW#XDKVUWYGTJDKIUSSKTJGYOUTX

\OYNYNK;OMNYN?ZJOIOGR:OXYWOIY9UZWY( BHPKIYOUTYUDKVUWYGTJDKIUSSKTJGYOUT&GYYGINKJ

NKWKYUGX;]NOHOY.( =U\K[KW&YNK:OXYWOIY9UZWYGLLOWSKJYNK:OXIU[KW 9̂USSOXXOUTKW#XWZROTMUT

:KIKSHKW+*& *222&GTJYNGYJKIOXOUT\GX LORKJ\OYNYNKIRKWQUT:KIKSHKW+0&*222(

7JJOYOUTGRR^&GLYKWYNK<F8 VWU[OJKJ=^GYY\OYNOYXLORKXGTJWKIUWJXVKWYGOTOTMYNKGZJOY&

WK[OK\&GTJVWUYKXYUL=^GYYWKXOJKTI^IRGOSXLUWYNKYG]̂ KGWX*22* GTJ*22+&HZYHKLUWK=^GYY

NGJVWU[OJKJSKGTOTMLZRJOXIU[KW^&YNK:OXIU[KW 9̂USSOXXOUTKWWZRKJYNGYYNKVGWYOKXSZXY
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EXCHANGEDOCUMENTSPURSUANTTOA;ROTECTIVE:RDERWHICHPROHIBITEDTHE=TATEOF2ALIFORNIAFROM

USINGORDISCLOSINGINFORMATIONFROMANYOFTHEDOCUMENTSDESIGNATED!9’@’ 2ONFIDENTIAL!BY

6YATTFORANYGOVERNMENTALPURPOSE%INCLUDINGTHEPARALLELADMINISTRATIVEPROTESTPROCEEDING

BROUGHTIN 2ALIFORNIABYTHEPLAINTIFFCHALLENGINGTHE5>1 "STAXASSESSMENTSANDPENALTIES’>HE

PROTECTIVEORDERALSOLIMITSANDSHARPLYRESTRICTSTHE5>1" SANDTHE=TATEOF2ALIFORNIA"SABILITYTO

USETHEDOCUMENTSANDINFORMATIONSECUREDTHROUGHTHEINSTANTLITIGATIONTOPREPAREADEFENSETO

PLAINTIFF"SCLAIMS%TOPREPAREWITNESSESFORDEPOSITIONSANDTRIAL%ANDOTHERWISEPREPAREFORTRIAL’

=EE3ISCOVERY2OMMISSIONER"S<EPORTAND<ECOMMENDATION#REGARDING;ROTECTIVE:RDER$%

ATTACHEDHERETOAS4XHIBIT,’ 5>1 FILEDANOBJECTIONTOTHE3ISCOVERY2OMMISSIONER"S<EPORTAND

<ECOMMENDATIONSWITHTHE4IGHTH8UDICIAL3ISTRICT2OURT’ :BJECTIONTO<EPORTAND

<ECOMMENDATION%ATTACHEDHERETOAS4XHIBIT-’ 6OWEVER%THE3ISTRICT2OURTAFFIRMEDTHE

3ISCOVERY2OMMISSIONER"SRULINGON3ECEMBER*)% )...% ANDTHATDECISIONWASFILEDWITHTHECLERK

ON3ECEMBER*-% )...’ >HROUGHTHISWRITPETITION%THE5>1 CHALLENGESTHISRULING’

1’ 5ACTS<EGARDING;RIVILEGE7SSUES

3URINGTHECOURSEOFTHISLITIGATION%THE5>1 HASVOLUNTARILYPRODUCEDTHE<ESIDENCY0UDIT

5ILESINRESPONSETO6YATT"SVARIOUSREQUESTS%WHETHERUNDERTHE2ALIFORNIA7NFORMATION;RACTICES

0CTOF).--% 9EVADA<ULEOF2IVIL;ROCEDURE),’)% ORPURSUANTTOTHEORDERSOFTHE3ISCOVERY

2OMMISSIONER’>HE5>1 HASCONSISTENTLYOBJECTEDTOPRODUCINGSOMEDOCUMENTSANDPRODUCED

REDACTEDVERSIONSOFOTHERDOCUMENTSBASEDONTHEFACTTHATTHOSEDOCUMENTSCONSTITUTEDEITHER

ATTORNEYWORK&PRODUCTORWEREPROTECTEDFROMDISCOVERYBYTHEATTORNEY&CLIENTCOMMUNICATION%

OFFICIALINFORMATION%ANDDELIBERATIVEPROCESSPRIVILEGES’>HEDOCUMENTSWHICHWEREWITHHELDOR

PRODUCEDINREDACTEDFORMARELISTEDON5>1"S PRIVILEGELOG%WHICHISATTACHEDAS4XHIBIT*’ 0S
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RSHWLQVTNZPQUHG%UKH7LTFQWHSZ6QOOLTTLQPHSFQOOHPUHGUEDUUEHWDNLGLUZQI UKH$%# T

HWLGHPULDSZQEMHFULQPTXHSHDFNQTHFDNN’8YKLELU,%DUR’ 1.%NLPH*- UQR’ 1/%NLPH)&/’

ARHFLILFDNNZDULTTVHLPUKLTXSLURHULULQPDSHUKHGQFVOHPUTUKDUUKH7LTFQWHSZ

6QOOLTTLQPHSQSGHSHGUKH\9B5UQGLTFNQTHLPUKHKHDSLPJQP>QWHOEHS1%)111%DPGXKLFKSVNLPJ

XDTDIILSOHGEZUKH7LTUSLFUFQVSUQP7HFHOEHS*)% )111’  8YKLELU+’ BKHTHGQFVOHPUTDSHDT

IQNNQXT29B5 )(()+1% 9B5 )((*)0% 9B5 )((*00 # )((*01&)((*1*% 9B5 )((,()% 9B5 )((1(0&

)((1(1% 9B5 )().+,&)().,-% 9B5 )().,.&)().-.3 9B5 )(,))/ UKSQVJK9B5 )(,)**

#GVRNLFDUHGDT9B5 (+(1) UKSQVJK9B5 (+(1.$)3 DPG9B5 (/+0)’ ) 4 GHUDLNHGHYRNDPDULQPQI HDFK

GQFVOHPULTRSQWLGHGLPUKHTHFULQPEHNQXSHJDSGLPJUKHRSLWLNHJHVPGHSXKLFKUKHGQFVOHPUXDT

XLUKKHNGQSSHGDFUHG’

BKH7LTFQWHSZ6QOOLTTLQPHSILPGLPJTSHJDSGLPJUKH9B5" TRSLWLNHJHFNDLOT& 9LPGLPJT

9QVS%9LWH%DPGALY& DSHFSLULFDNUQUKH9B5"T FKDNNHPJHQIUKHGLTFQWHSZQSGHSTSHJDSGLPJUKH

RSLWLNHJHLTTVHT’9LPGLPJ>VOEHS9QVSTUDUHT2

4UUKH>QWHOEHS1%)111 KHDSLPJ%UKH7LTFQWHSZ6QOOLTTLQPHSIQVPGUKDUUKHHPULSH
RSQFHTTQIUKH9B5 DVGLUTQI :ZDUU%LPFNVGLPJUKH9B5 DTTHTTOHPUTQIUDYHTDPGUKH
RSQUHTUT%LTDULTTVHLPUKLTFDTHDPGDRSQRHSTVEMHFUQI GLTFQWHSZEDTHGQP<VGJHADLUUD"T
SVNLPJQPUKH9B5"T =QULQPIQS<VGJOHPUQPUKH?NHDGLPJTNHDWLPJLPUDFUDNNQI :ZDUU"TUQSU
FNDLOT’ARHFLILFDNNZ%:ZDUULTDNNHJLPJISDVG%DOQPJQUKHSUQSUT%EZUKH9B5 LPUKHODPPHSLU
DVGLUHGKLODPGDTTHTTHGDPGDUUHORUHGUQFQNNHFUUDYHTDPGRHPDNULHTISQOKLO’ :ZDUU"T
FNDLOQIISDVGDJDLPTUUKH9B5 HPULUNHTKLOUQGLTFQWHSZQPUKHHPULSHDVGLUDPGDTTHTTOHPU

)BKH7LTFQWHSZ6QOOLTTLQPHS"T@HRQSUDPG@HFQOOHPGDULQPNLTUTUKHTH
GQFVOHPUTDT!9B5 ) (,))/ DPG9B5 (+(1. DPG9B5 )(,)** DPG9B5 (+(1)’!  
8YKLELU+%R’ .’ BKLTPQUDULQPLTDPHSSQS’BKHGQFVOHPUTDULTTVHDSHUKHSHWLHXPQUHTQI
6DSQN9QSG%XKLFKXHSHRSQGVFHGXLUKUKHGQFCOHPUPVOEHSTDTTUDUHGLPUKHUHYUDEQWH’

*BKHTHGQFVOHPUTXHSHRSHWLQVTNZRSQWLGHGUQUKH7LTFQWHSZ6QOOLTTLQPHS !
’&)(+&! DPGEDWHPQUEHHPRSQGVFHGUQ:ZDUURHPGLPJUKLTXSLURHULULQP’9’B5 KDT
RSQWLGHGUKHTHGQFVOHPUTUQUKLT6QVSULPDTHDNHGHPWHNQRHDPGKDTPQURSQWLGHGUKH
GQFVOHPUTUQ:ZDUU’
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6[KLELW*$SDJH*$OLQHV(]0 "UHIHUUHGWRKHUHLQDV!!7LQGLQJ7RXU #&

6[KLELW*$SDJH*$OLQHV)(])/ "UHIHUUHGWRKHUHLQDV 7LQGLQJAL[ #&

5RFXPHQWVDQGBKLQJVDQG6QWU\CSRQ;DQGIRU9QVSHFWLRQDQG>WKHU?XUSRVHV$DWWDFKHGKHUHWR
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7LQGLQJ=XPEHU7LYHSURYLGHV1

2WWKH=RYHPEHU0$(000 KHDULQJ$WKH5LVFRYHU\4RPPLVVLRQHUIRXQGWKDWWKH7B3! V
DVVHUWLRQVRIWKHGHOLEHUDWLYH]SURFHVVSULYLOHJHDVWRGRFXPHQWVOLVWHGRQWKHIL3!V <D\
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5KSTRKET4PURT1COFKSQCRTKEUMCRMYTRPUDMGSPNGDGECUSGKTUOFGRNKOGFCOFNPFKHKGFTJGCDKMKTYPH

EPUOSGMTPEPOSUMTWKTJKTSEMKGOT&QRGQCRGCFGHGOSG&COFGVCMUCTGGVKFGOEGPHHGRGFDYTJGQMCKOTKHH

KOSUQQPRTPHJKSEMCKNSCICKOSTTJG?TCTGPH4CMKHPROKC'9OSUN&KTEPNQRPNKSGSCOFRGSTRKETSTJG

CDKMKTYPHTJG?TCTGPH4CMKHPROKCCOFKTSCTTPROGYSTPUSGGVKFGOEGSGEURGFTJRPUIJFKSEPVGRY&WJKEJ

KSQCTGOTMYUOHCKRDGECUSGTJGRGSTRKETKPOSCRGPOMYKNQPSGFPOTJGFGHGOFCOT?TCTGPH4CMKHPROKC

WJKMGQMCKOTKHHJCSUSGFKOHPRNCTKPOCOFGVKFGOEGSGEURGFKOTJKSMKTKICTKPOKOQRPEGGFKOISDGHPRG

4CMKHPROKCPHHKEKCMS'

=VGRTJG7@3#S=DLGETKPO&JPWGVGR&TJG5KSTRKET4PURT&WKTJPUTGXQMCOCTKPO&CFPQTGFTJG

5KSEPVGRY4PNNKSSKPOGR#S>GQPRTCOF>GEPNNGOFCTKPOS'

)*

11''*))



,

'

.

(

0

*

+

66"" )
))@
))@
$& %$ 
*/4
*++ ++**8*
*
*- %&65 e
TQ 1!! %'WA  T
e *"
QQT,,#  $'QQT4/444S
7 !6 N%5
  CWf $(
 ,44% (

+3   4 %)**0+ !6!
 ,--(
 .- %*
" !#/9* ^Z ))'

%+
 2

/& $)
*

 &$2
*** %$

&&

&'

%'

&(

&)

&*

&+

?G) ?FFH;F DE;F;BG;: 7B: E;A?;< FCH=>G

GSPT^^`P [̂]P^PY_POL]P L^ QZWWZb^4

7) JSP_SP] _SP:T^_]TN_9Z`]_ P]]POTYNZYNW`OTYR_SL__SPOZN`XPY_^WT^_POL^ <G8
+**+-3 <X +**,+2 <G8 +**,22 # +**,23(+**,3,) <G8 +**.*+( <G8
+**3*2(+**3*3 <X +*+0-.(+*+0./) <G8 +*+0.0(+*+0/05 <X +*.++1(<G8
+*.+,, %O`[WTNL_POL_<G8 *-*3+( <G8  ! #"% LYO<G8 *1-2+ bP]P YZ_
[]TaTWPRPOLYOSLO_ZMPOT^NWZ^PO_Z>dL__

8) JSP_SP] _SP:T^_]TN_9Z`]_ LM`^POT_ ÔT^N]P_TZYTYPY_P]TYR_SPD]Z_PN_TaPC]OP])
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TKKNHNFQXFWJSTYXZGOJHYYTINXHT[JW^'"CJ FHHJUYYMNXXYFYJRJSYFXF HTWWJHYWZQJTK8F\ '''' ! ;'' FY

,,0 #HNYFYNTSTRNYYJI$'

8S 7WJJS[ 8SYJWSFQ?J[JSZJ @JW[NHJ%,,- 6'@ZUU'.0%/+&/, #<'5' 8SI' )0/*$%'))(" %#$

6'*I )/ #)0/+$%YMJHTZWYINXHZXXJIFYQJSLYMYMJUTQNHF̂SI WFYNTSFQJGJMNSIYMJUWN[NQJLJ\MNHM

UWTYJHYXYMJIJQNGJWFYN[JUWTHJXXX TKFLT[JWSRJSYFQFLJSH^1

AMJLT[JWSRJSYFQUWN[NQJLJUWTYJHYXRFYJWNFQWJKQJHYNSLYMJIJHNXNTSXTWUTQNH^
RFPNSLUWTHJXXTK7T[JWSRJSYFQFLJSHNJX''' AMJ4TZWYXNSYMJFGT[J HFXJXIJSNJI
UWTIZHYNTSTKITHZRJSYXTSYMJLWTZSIYMFYNSYJWSFQFLJSH^ITHZRJSYXHTSYFNSNSLYMJ
TUNSNTSX%HTSHQZXNTSXFSI WJFXTSNSLWJFHMJIG^LT[JWSRJSYFQTKKNHNFQXNSHTSSJHYNTS\NYM
YMJNWTKKNHNFQIZYNJXFWJJSYNYQJIYTF VZFQNKNJIUWTYJHYNTSKWTRINXHQTXZWJ'

AMJLT[JWSRJSYFQUWN[NQJLJNXGFXJIZUTSY\T NRUTWYFSYUTQNHĤTSXNIJWFYNTSX'
6NWXY%NY\FX IJ[JQTUJI YTUWTRTYJKWFSPINXHZXXNTSFRTSL YMTXJZUTS\MTR WJXYXYMJ
WJXUTSXNGNQNY^KTWRFPNSLYMJIJYJSSNSFYNTSXYMFYJSFGQJYMJ7T[JWSRJSYYTTUJWFYJ'''
@JHTSI%YMJUWN[NQJLJNXIJXNLSJIYTXMNJQIKWTRINXHQTXZWJYMJRJSYFQUWTHJXXJXTK
J]JHZYN[JFSI FIRNSNXYWFYN[JUJWXTSSJQ'

AMJUWN[NQJLJFUUQNJXYTNSYWF&LT[JWSRJSYFQITHZRJSYXWJKQJHYNSLFI[NXT_ T̂UNSNTSX%
WJHTRRJSIFYNTSXFSI IJQNGJWFYNTSX\MNHMHTRUWNXJUFWYTKYMJUWTHJXXG^\MNHM
LT[JWSRJSYFQIJHNXNTSXFWJKTWRZQFYJI'=SHJ HQFNRJI%YMJUWN[NQJLJUWTYJHYXRFYJWNFQ
WJQFYNSLYTYMJRJYMTIXG^\MNHMF IJHNXNTSNXWJFHMJI%FX\JQQFXYMJRFYYJWXHTSXNIJWJI%
YMJHTSYWNGZYNSLNSKQZJSHJX%FSI YMJWZQJUQF^JIG^YMJ\TWI TKTYMJWX'''' AMJUWN[NQJLJMFX
FQXTGJJSMJQIYTFUUQŶT"D(EUNSNTSX%QJLFQFSFQ^XNXFSI WJHTRRJSIFYNTSX%! '''' "TUNSNTSX%
HTSHQZXNTSXFSI WJFXTSNSLTK7T[JWSRJSYFQTKKNHNFQX%''' '"HTSHQZXNTSXTWTUNSNTSX%"'''
RFYJWNFQWJKQJHYNSLIJQNGJWFYN[JTWUTQNH^&RFPNSLUWTHJXXJX%''' FSI ITHZRJSYX\MNHMFWJ
UFWYTKYMJ"FIRNSNXYWFYN[JWJFXTSNSLUWTHJXX'"''''

8I' FY/+&/, #HNYFYNTSTRNYYJI$'

@AMJIJQNGJWFYN[JUWTHJXXUWN[NQJLJNXWJFQQ^YMJ\JQQJXYFGQNXMJIWZQJ\MNHMJ]JRUYX
KWTRINXHQTXZWJNSYJWLT[JWSRJSYFQHTRRZSNHFYNTSXHTSYFNSNSLHTSHQZXNTSX%TUNSNTSXFSI
WJFXTSNSL'#BSNYJI@YFYJX[ :JLLJYYFSI >QFYY8SH',+* 6'*I -,, #-YM4NW')0.-$'$ AMJ
INXHZXXNTSTKYMJUWN[NQJLJNXHQTZIJIGJHFZXJYMJINXHQTXZWJXYFYZYJX%XZHMFX6WJJITR TK
8SKTSSFYNTS3HY%YMJ4FQNKTWSNF>ZGQNH?JHTWIX3HYFSI YMJ8SKTWRFYNTS>WFHYNHJX3HY%
MF[J TKYJSFITUYJI YMNXHTSZSTSQF\ UWN[NQJLJFXYMJGFXNXKTWJ]JRUYNTSKWTRINXHQTXZWJ'
AMJWJQJFXJTKNSKTWRFYNTSZSIJWYMJINXHQTXZWJFHYXNXH8N)KJWJSYYMFSQNYNLFYNTS2MT\J[JW%
YMJHFXJX\MNHMINXHZXXIJQNGJWFYN[JUWTHJXXNSYMNXQNLMYRF^ GJMJQUKZQNSYMJ
ZSIJWXYFSINSLTKYMJHTRRTS QF\ UWN[NQJLJ'

#)

--%%'(%



#

(

%

&

-

.

/

0

38% 1
$#$#
 '&
(

(̂)) ##2;2
(

  
#$

`
773!! #%9%  ` &

"',+", #&LLO2- 0
333    
: ; #?< #'`  7777..576/; 
$"!%  &##" #(-0 3  
. ! 
   #)$  
-- +'U ''a

#* #"
ZB ',
(

 (&(I
6%$

-2 $#

$$

$%

$&

$'

$(

$)

(+

CNKVXO\ORKMKZUVXKYKX\KZNKIUTLOJKTZOGROZ_ULZNKMU\KXTSKTZGRJKIOYOUTSGQOTMVXUIKYY

GRYUNGYHKKTGVVROKJOTT[SKXU[YUZNKXIGYKYOT\UR\OTMZNK;TZKXTGRAK\KT[KBKX\OIK'8UX

K^GSVRK%OT5GTQUL4SKXOIG\' D'B %D'B' 7OYZXOIZ6U[XZ%>U' 7OYZ'6GROL'%=G_ *,% )1/1%/0&*

DBC6 #66: '#4 1,1+$%ZNKIU[XZYZGZKJ%!EOFLJOYIRUY[XKULZNKXKW[KYZKJ;AB LORKY]U[RJ OTNOHOZLXKK

GTJUVKTJOYI[YYOUTHKZ]KKTMU\KXTSKTZGRULLOIOGRYUX[TJ[R_ KSHGXXGYYZNKMU\KXTSKTZ%ZNKLORKY

SG_HKY[HPKIZZUGW[G)O2LOKJVXO\ORKMKLUXZNKUVOTOUTYGTJ\OK]YULMU\KXTSKTZULLOIOGRY'!

BOSORGXR_%OT8[XSGT\ DB'%D'B' 7OYZXOIZ6U[XZ%BU[ZN6GXUROTG%9XKKT\ORRK7O\'%>U\' *-%

)10+%0+&*DBC6 #66: &%X1/+1$%ZNKIU[XZJKTOKJZNKZG^VG_KX"YJOYIU\KX_XKW[KYZY[VUTZNK

;TZKXTGRAK\KT[K BKX\OIKLUXGRRXKVUXZY%IUXXKYVUTJKTIKGTJOTZKXTGRJUI[SKTZYVXKVGXKJH_ZNK

;TZKXTGRAK\KT[KBKX\OIKG[JOZYGMKTZYOTGTZOIOVGZOUTULZNKIGYK'CNK6U[XZ%OTJKT_OTMZNK

JOYIU\KX_XKW[KYZY%YZGZKJ2!EZ<NK9U\KXTSKTZNGYG]KRRKYZGHROYNKJVXO\ORKMK]OZNK^KSVZYLXUS

JOYIRUY[XKOTZXGMU\KXTSKTZGRIUSS[TOIGZOUTYIUTZGOTOTMIUTIR[YOUTY%UVOTOUTYGTJXKGYUTOTM'' ' '

CNOYOYKYVKIOGRR_ZX[KOTZG ÎGYKY]NKXKZNKZG^VG_KXS[YZXKR_UTZNK\GROJOZ_ULOZYU]T VUYOZOUT

[TJKXZNKGVVROIGHRKZG^OTMVXU\OYOUTY'!

6GROLUXTOGIU[XZY]NOINNG\KIUTYOJKXKJZNKYKYGSKOYY[KYNG\KXKGINKJZNKYGSK

IUTIR[YOUT&GROZOMGTZSG_TUZVXUHKZNKJKROHKXGZO\KVXUIKYYKYULZNKGJSOTOYZXGZO\KGMKTI_':K OY

ROSOZKJZUGXK\OK]ULZNKGJSOTOYZXGZO\KXKIUXJ'

8UXZNKSUYZVGXZ%ZNKLUXSULJKROHKXGZO\KVXUIKYYJOYI[YYKJGHU\KOYJKYOMTKJLUXIGYKY

]NOINGZZGIQGJKIOYOUTSGJKH_ZNKGMKTI_':U]K\KX%OTZNOYIGYK%:_GZZOYTUZ%ZNKUXKZOIGRR_%

GZZGIQOTMZNK8C5"Y>UZOIKUL@XUVUYKJ4YYKYYSKTZ';LNK]KXK%NK]U[RJ HKVXUNOHOZKJH_ZNK

IGYKYIOZKJGHU\KLXUSJOYIU\KXOTMZNKAK\OK]>UZKYGTJZNKOTZKXTGRSKSUXGTJ[SJOYI[YYOTM

YU[XIOTM':U]K\KX%OZS[YZHKIUTYOJKXKJZNGZ:_GZZOYVXUZKYZOTMNOYVXUVUYKJGYYKYYSKTZOT
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LNKLKOA@=OOAOOIAJPEOQLDAH@&;DANABKNA$6U=PPIQOP>A@AJEA@=??AOOPKPDAOA@K?QIAJPOOEJ?A

DASKQH@JKP>AAJPEPHA@PKPDAI EJ4=HEBKNJE=?KQNP=J@PDAEJPANAOPPD=P4=HEBKNJE=D=OEJ

I=EJP=EJEJCPDAEJPACNEPUKBEPO=@IEJEOPN=PERAOUOPAI=J@P=TEJC=QPDKNEPUKQPSAECDO=JUEJPANAOP
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JKROHKWGYO[KVWUIKXX6GTJ-& YNKGMKTI ŜZXYOJKTYOL^GXVKIOLOIJKIOXOUTYU\NOIN YNKJUIZSKTYOX

VWK)JKIOXOUTGR%\NOING[UOJXIWKGYOUTUL"XKIWKY(\UWQOTMRG\*"&*=J**GY,+4.),+4/*

CNK@GWOIU>$G9UZWY\KTY UTYUJKLOTKG"VWKJKIOXOUTGR"JUIZSKTYGXUTK"VWKVGWKJOT

UWJKWYUGXXOXYGTGMKTI ĴKIOXOUTSGQKWOTGWWO[OTMGYNOXJKIOXOUT("\NOIN SG^ OTIRZJK

"WKIUSSKTJGYOUT***GTJUYNKWXZHPKIYO[KJUIZSKTYX\NOIN WKLRKIYYNKVKWXUTGRUVOTOUTXULYNK

\WOYKWWGYNKWYNGTYNKVUROIÛLYNKGMKTI^*"R!R**GY,+4. CNK9UZWYXYGYKJYNGYGVWKJKIOXOUTGR

JUIZSKTYOXVGWYULYNK"JKROHKWGYO[KVWUIKXX"OLJOXIRUXZWK\UZRJ K]VUXKGTGMKTI^$X

JKIOXOUTSGQOTMVWUIKXXOTXZING\G^ GXYU"JOXIUZWGMKIGTJOJJOXIZXXOUT\OYNOTYNKGMKTI ĜTJ

YNKWKH^ZTJKWSOTKYNKGMKTI^$XGHOROY^YUVKWLUWSOYXLZTIYOUTX*"=J**GY,+4.*

,* <=$8,+/,,2 ) ,+/,-- %:ZVROIGYKJGY02/ +.+4,)+.+41&

<O[KULYNKJUIZSKTYX%XO]VGMKX&HKOTMIRGOSKJGXVWO[ORKMKJZTJKWYNKJKROHKWGYO[K

VWUIKXXVWO[ORKMKGWK<C8 ,+/,,2 YNWUZMN<C8 ,+/,--* CNKXKIUSVWOXK"WK[OK\IUSSKTYX"

VWKVGWKJH^ 9GWUR<UWJ(GWKXOJKTIĜZJOYIGXKWK[OK\KW*DVUTIUSVRKYOUTULGTGZJOY(YNKGZJOYUW

%UWNKWXZVKW[OXUW&LUW\GWJXYNKLORKYUYNK<C8$X"IKTYWGRULLOIK"LUWYNKOXXZGTIKULYNKAUYOIKUL

BWUVUXKJ7XXKXXSKTY*=TYNKIGXKGYHGW(BKTKRUVK8GZINK\GX YNKKSVRU^KKWKXVUTXOHRKLUWYNK

LOTGRJKIOXOUTUL\NKYNKWUWTUYYUWKRKGXKYNKAUYOIK*

CUGXXOXY@X*8GZINKOTNKWJKIOXOUT)SGQOTMVWUIKXX(GSKSHKWULNKWXYGLL(OTYNOXIGXK

9GWUR<UWJ(WK[OK\XYNKLORKVWKVGWKJH^YNKGZJOYUWLUWIUSVRKYKTKXXGTJXZXYGOTGHOROY^*CNK

WK[OK\KWJUIZSKTYXNKWIUSSKTYXGTJ@X*8GZINKSG^ ZXKYNUXKIUSSKTYXYUJKYKWSOTKOLG

AUYOIKULBWUVUXKJ7XXKXXSKTYXNUZRJHKOXXZKJUWOLYNKLORKXNUZRJHKWKYZWTKJYUGZJOYLUW

LZWYNKWJK[KRUVSKTY*CNKWK[OK\IUSSKTYXGWKTUYJKKSKJYUHKVGWYULYNK"GZJOY5LORK"XOTIKYNK^

GWKSKWKRŶNKSKSUWOGRO_GYOUTULYNKJKVGWYSKTY$XLOTGRIWOYOIGRGTGR^XOXULYNKXZLLOIOKTI^ULYNK
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BVEJU%AIFO :T% 2BVDIF DPNQMFUFTIFS VTFPGUCFDPNNFOUT$UIFZBSFPGUFOGPSXBSEFEUPUIF

BVEJUPS!TTVQFSWJTPSGPSUIFTFDPOEVTFPGBVEJUPSFWBMVBUJPO%

?IFTF EPDVNFOUTNVTUCFQSPUFDUFEGSPNEJTDPWFSZCFDBVTFUIFSFWJFXDPNNFOUTXFSF

QSFQBSFECZ:T% 6PSE$:T% 2BVDIF!TTVCPSEJOBUF$UPBTTJTU:T% 2BVDIF JOIFS EFDJTJPOUPJTTVFUIF

;PUJDFPG<SPQPTFE1TTFTTNFOU%9OEFFE$UIFDPNNFOUTEJEPSNBZIBWFSFGMFDUFE:T% 6PSE!T

QFSTPOBMPQJOJPOTBOEOPUUIFWJFXTPGUIFBHFODZ%?IF SFWJFXDPNNFOUTXFSFQSFQBSFEJOUIF

DPOGJEFOUJBMFOWJSPONFOUPGUIF6?2 SFWJFXVOJUXJUIUIFPOMZQPTTJCMFSFMFBTFCFJOHUPUIBUPGB

TVQFSWJTPSJODPOOFDUJPOXJUIQFSTPOOFMSFWJFX%3BMJGPSOJB>UBUF<FSTPOOFMSFDPSETBSF

DPOGJEFOUJBM%3BMJGPSOJB7PWFSONFOU3PEF ]'./)*%

9GSFWJFXDPNNFOUTCFDBNFBWBJMBCMFUPUBYQBZFSTJOUIFJSDPOUFTUTUPEJTQVUFUBYFT$UIF

DBOEJESFWJFXBOEEJTDMPTVSFPGUIFTVGGJDJFODZPGUIFTVQQPSUJOHBVEJUXPVMECFKFPQBSEJ[FE%1

TVCPSEJOBUFXPVMEOPMPOHFSCFBCMFUPFYQSFTTIFS PQJOJPOTDBOEJEMZGPSGFBSUIBUTVDIPQJOJPOT

XPVMECFBUUSJCVUFEUPUIFEFQBSUNFOU%PSUIBUTIF XPVME UBLFUIFCMBNF JGIFS PQJOJPOT XFSF

OPUBDDVSBUFTUBUFNFOUTVOEFSUIFMBX%8ZBUU!TBHHSFTTJWFEJTDPWFSZJOUIJTDBTFNBLFTUIFTFGFBST

XFMMGPVOEFE%8ZBUUIBT BMSFBEZTVCKFDUFEUIFBVEJUPSTBOESFWJFXFSTUPEBZTPGEFQPTJUJPOT%

?IF 6?2 IBT TBUJTGJFEUIFQSPDFEVSBMSFRVJSFNFOUTUPBTTFSUUIFQSJWJMFHF%6JSTU$UIFDMBJN

PGQSJWJMFHFNVTUCFMPEHFECZUIFIFBE PGUIFBHFODZDPHOJ[BOUPGUIFNBUUFS$BGUFSQFSTPOBM

DPOTJEFSBUJPOPGUIFBMMFHFEMZQSJWJMFHFEOBUVSFPGUIFJOGPOOBUJPO%3PBTUBM3PS0QW 4VODBO$.,

6=4 +'*$ +'- "4%4FM%'/.&#% 9OUIF6?2!T CSJFGJOHUPUIF4JTDPWFSZ3PNNJTTJPOFS$JUJODMVEFEB

4FDMBSBUJPOFYFDVUFECZ<BVM@TFEPN$3IJFGPGUIF1VEJU4JWJTJPO$TVQQPSUJOHUIF6?2!T BTTFSUJPO

PGQSJWJMFHF%\D%D1GGJEBWJUPG<BVM@TFEPN$BUUBDIFEIFSFUPBT5YIJCJU'-% :S% @TFEPN!T

EFDMBSBUJPOJTOPUWFSZTQFDJGJDTJODFBOZGVSUIFSEJTDVTTJPOPGUIFEPDVNFOUTPSUIFJSVTFJOUIF
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EXHMWZRXOHHMVGORVIWLIHIOMFIUEWMYISURGIVVZLMGLWLI7A3 VIINVWRSURWIGW'BQMWIH@WEWIVRJ

2PIUMGEY' 3REUHRJ6HXGEWMRQRJWLI4MW\RJ4LMGOOMR'^.)( 7' @XSS'.1- #)10-$'

2JWIUWLIWLUIVLROHUITXMUIPIQWVEUIPIW%WLI4RXUWPXVWZIMKLWLIGRPSIWMQKMQWIUIVWVJRU

EQHEKEMQVWHMVGORVXUI'CMOOEXPIY' BQMWIH@WEWIVRJ2PIUMG .). 7'@XSS)0- #)10-$' ALI

5MVGRYIU\4RPUQMVVMRQIUEFXVIHLMVHMVGUIWMRQF\ QRWGRQVMHIUMQK4EOMJRUQME"VMQWIUIVWMQQRW

SURHXGMQKWLIHRGXPIQWV' 6[LMFMW,%SS' -+&&-0' ALI &'%LEVSURHXGIHRYIU+%-(( SEKIVRJ

EXHMWZRUNSESIUV%RYIU/( SEKIVRJ=EUUEWMYI?ISRUWV%WZR=RWMGIVRJ>URSRVIH2VVIVVPIQWEQH

VIYIUEOZMWQIVVIV'JRUI[LEXVWMYIHISRVMWMRQ'DMWLUIVSIGWWRWLI7A3"V HMVGORVXUI%WLI7A3 LEV

FIIQ GRQVMVWIQWEQHHMVGUMPMQEWMQKMQMWVGOEMPRJSUMYMOIKI'2V ESXFOMGEKIQG\%WLI7A3 LEVFIIQ

EVJRUWLGRPMQKEVMWGEQFI%ZLMOISURWIGWMQKMWVVRYIUIMKQMQWIUIVWV'

ALI UIYMIZGRPPIQWVHRQRWGRQWEMQWLIUIEVRQMQKFILMQHWLIGRQHXGWMQGEUU\MQKRXWWLI

EXHMW':WMVRQO\WLEWGRQHXGWZLMGLMVEWMVVXIMQWLMVGEVI' :QHIIH%<V' 7RUH"VUIYMIZRGGXUUIH

EJWIUWLIEXHMWZEVYMUWXEOO\GRPSOIWIEQHQIYIULEHEQ\ GRQWEGWZLEWVRIYIUZMWLWLI@WEWIRJ

=IYEHE' 9\EWWMVWU\MQKWRHMVGRYIUWLIUIYMIZQRWIVWRVXSSRUWLMVMQXQMQIQWWE[FEWWOIMQ

4EOMJRUQME'ALXV%SOEMQWMJJ"VHIPEQHJRUHMVGRYIU\RJZLEWEQHLRZ WLI7A3 IYEOXEWIHWLIJEGWXEO

UIGRUHMQWLIEXHMWGEVIYMROEWIVWLISURLMFMWMRQEKEMQVWHMVGRYIU\RJWLIEKIQG\"VHIOMFIUEWMYI

SURGIVV'2GGRUHMQKO\%JXUWLIUHMVGRYIU\VLRXOHFI HIQMIH'

*' 7A3 )((*00 ! 7A3 )((*01 1*

ALI PIPR EWMVVXIMVWLIPIPRUME:M]EWMRQRJEPIIWMQKFIWZIIQ WLIEXHMWRUVRQWLMVGEVI%

<RQMGE6PFU\ RJWLI>ROMG\@IGWMRQEQH?MGLEUH8RXOHRJWLI;IKEO 3UEQGL'ALI 8A2 >ROMG\

@IGWMRQI[MVWVWRSURYMHISROMG\EQEO\VMVWREXHMWRUV%VMPMOEUWRWLIOIKEOEHYMGISURYMHIHF\ WLI

EWWRUQI\VMQWLIOIKEOFUEQGL'ALI PIIWMQKZEVLIOHWRHMVGXVVWLIYMEFMOMW\RJE VRXUGMQKWLIRU\JRU
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XMJXF\FXNTSTKUFXJSXVT]FQXNJW'?W' 9RGV] WJVZJIFWXMJ"WJHVJXFV]"TKXMJRJJXNSL%FSI XMJVJKTVJ

[VTXJ YUXMJRJRT' DMNWITHYRJSXWMTYQIGJUVTXJHXJISTXTSQ]YSIJVXMJFXXTVSJ]&HQNJSX

UVNZNQJLJ%GYXFQWTYSIJVXMJIJQNGJVFXNZJUVTHJWWUVNZNQJLJ'

EMJS F@TXNHJTKAVTUTWJI5WWJWWRJSXNWNWWYJI%XMJUVTUTWJIXF\NWRJVJQ]XJSXFXNZJYSXNQ

XMJJ\UNVFXNTSTKXMJUVTXJWXUJVNTITVXMJHTRUQJXNTSTKXMJUVTXJWXFIRNSNWXVFXNZJUVTHJWW'=KXMJ

UVTUTWJIFWWJWWRJSXNWYUMJQI%XMJ:D6 NWWYJWF@TXNHJTK5HXNTS'FX[MNHMXNRJXMJXF\NWIYJ FSI

UF]FGQJFSI ST QTSLJVXJSXFXNZJ'DMJ@TXNHJTK5HXNTSITJWSTXSJJI XTGJGFWJITSXMJWFRJ

XMJTV]FWXMJ@TXNHJTKAVTUTWJI5WWJWWRJSX'CNSHJXMJUVTXJWXUVTHJIYVJNWNSJWWJSHJF IJ STZT

VJZNJ[TKXMJFYINX%XMJMJFVNSLTKKNHJVRF] HMFSLJXMJXF\ IYJ TVVJZNWJXMJXF\XMJTV]YUTS[MNHM

XMJXF\ NWGFWJI' DT FQQT[F RJRT [MNHMINWHYWWJWFSFQXJVSFXNZJXMJTV]TKXF\FXNTSXTGJ

INWHQTWJIXTF XF\UF]JVGJKTVJXMJUVTXJWXUVTHJIYVJNWHTRUQJXJFSI GJKTVJXMJ@TXNHJTK5HXNTS

MFWGJJSNWWYJI[TYQI OJTUFVIN^JXMJUYVUTWJFSI YWJKYQSJWWTKWYHMRJJXNSLWFSI

RJRTVNFQN^FXNTSW'5WINWHYWWJIFGTZJ%<]FXXNWNSZTQZJINSFSTSLTNSLINWUYXJTZJVXMJUVTUTWJI

XF\FWWJWWRJSX'=8WKYVXMJVQNXNLFXNTSNS7FQNKTVSNF%WMTYQIXMJFWWJWWRJSXGJYUMJQI%NWFQRTWX

HJVXFNS'

5HHTVINSLXT7TFWXFQCXFXJW;FW 7TV2UZ 8JUFVXRJSXTK9SJV % .)/ :'*I 0-, #8'7' 7NV'

)10($%XMJXMVJJRFOTVUYVUTWJWTKXMJIJQNGJVFXNZJUVTHJWWUVNZNQJLJFVJ2"#)$ XTFWWYVJXMFX

UVJ&IJHNWNTSFQTUNSNTSWFSI VJHTRRJSIFXNTSW[NS KQT[KVJJQ]KVTRWYGTVINSFXJWXT

IJHNWNTSRFPJVW%[NXMTYXKJFVTKUYGQNHVNINHYQJTVHVNXNHNWR%#*$XTUVTXJHXUVJRFXYVJQ]INWHQTWJI

UTQNHNJWTVTUNSNTSWGJKTVJXMJ]FVJTKKNHNFQQ]FITUXJI FWFLJSH]UTQNH]%FSI #+$XTUVTXJHXKVTR

RNWQJFINSLXMJUYGQNH[NXMTUNSNTSWFSI VJHTRRJSIFXNTSWXMFXRF] MFZJUQF]JIF RNSTVVTQJNSXMJ

UTQNH]IJHNWNTS%GYX[JVJ STXFHXYFQQ]XMJYQXNRFXJIJHNINSLKFHXTV'"
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@LQFHWKHGHFLVLRQPDNLQJSURFHVVZLWKUHVSHFWWRWKHDVVHVVPHQWRI WD[LVRQJRLQJDQGWKH

<RWLFHRI 3FWLRQKDVQRW\HWEHHQLVVXHG%WKHUHOHDVHRI WKLVPHPR%ZKLFKGLVFXVVHVDQDOWHUQDWLYH

WD[LQJWKHRU\%ZRXOGEHSUHPDWXUH'AKH8A4 PD\ HYHQWXDOO\DGRSWRUUHMHFWWKHSRVLWLRQUHIOHFWHG

LQWKHPHPRUDQGXPDQGLWVGLVFORVXUHWRWKHWD[SD\HUZRXOGKDPSHUWKHGHSDUWPHQW#VDELOLW\WR

IUHHO\GLVFXVVWKHRULHVDQG%HVSHFLDOO\%PHPRULDOL]HWKHPLQZULWLQJ'8XUWKHU%WKHWD[SD\HUPD\ EH

PLVOHGE\ WKHPHPR RUWKHGHIHQVHRI WKH8A4#VSRVLWLRQPD\ EHKLQGHUHG%VKRXOGWKH8A4 GHFLGH

WRIROORZDFRQWUDGLFWRU\FRXUVHWRWKDWRXWOLQHGLQWKHPHPR' AKH6LVFRYHU\5RPPLVVLRQHUDJDLQ

DEXVHGKLVGLVFUHWLRQE\ QRWFRQVLGHULQJWKH8A4#VLQWHUHVWLQPDLQWDLQLQJWKHFRQILGHQWLDOLW\RI WKDW

PHPR' 8XUWKHU%WKHLQWHUHVWVRI FRPLW\UHTXLUHWKDWWKHUXOLQJWRSURGXFHWKLVPHPRUDQGXPEH

YDFDWHG'

4' A:7 6;@A?;5A 5=B?A 34B@76 ;A@6;@5?7A;=< ;< 7<A7?;<9 A;O7
>?=A75A;C7 =?67?

AKH6LVWULFW5RXUWDEXVHGLWVGLVFUHWLRQLQHQWHULQJWKHSURWHFWLYHRUGHUEHFDXVHLWXQIDLUO\ )

OLPLWV8A4#V DELOLW\WRSUHSDUHIRUWULDO%SUHSDUHZLWQHVVHVIRUGHSRVLWLRQ%DQGXVHWKHFRQILGHQWLDO

GRFXPHQWVLQLWVSDUDOOHODGPLQLVWUDWLYHSURFHHGLQJLQ5DOLIRUQLD';Q VXP%WKHSURWHFWLYHRUGHU

LQWHUIHUHVZLWKDQGSUHYHQWVWKH8A4 IURPKDYLQJDFFHVVWRDQGXVHRI UHOHYDQWLQIRQQDWLRQ

VHFXUHGWKURXJKSHUPLVVLEOHGLVFRYHU\XQGHUWKH<HYDGD?XOHVRI 5LYLO>URFHGXUHZLWKRXWWKH

LPSRVLWLRQRI VSHFLDOUHVWULFWLRQVDQGVDQFWLRQVDJDLQVWWKH8A4 DQGLWVHPSOR\HHV'AKH>URWHFWLYH

=UGHUGHQLHVWKH@WDWHRI 5DOLIRUQLDGXHSURFHVVXQGHUWKH<HYDGD%5DOLIRUQLD%DQGBQLWHG@WDWHV

5RQVWLWXWLRQVEHFDXVHLWLVRQH&VLGHG%RSSUHVVLYH%EXUGHQVRPH%DQGXQMXVWLILHG'AKHSXUSRVHDQG

GHVLJQRI WKH>URWHFWLYH=UGHULVWRFRQWURODQG%LQVRPHLQVWDQFHV%WRSUHYHQW%WKH@WDWHRI

5DOLIRUQLDIURPXVLQJGLVFRYHU\VHFXUHGLQWKLV<HYDGDODZVXLWLQDGPLQLVWUDWLYHSURFHHGLQJVLQ
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3=HEBKMJE=';DA 9MKOA?OEQA8M@AMENHAJCODT%?KILHE?=OA@%>PEH@NEJHAJCODT@AH=TNEJ@EN?KQAMT%

CEQAN6T=OO=M>EOM=MT=J@OKO=H?KJOMKHKBODA!?KJBE@AJOE=H!LMK?ANN%LMA?ELEO=OANPJJA?ANN=MT

IKOEKJLM=?OE?A%@M=NOE?=HHTHEIEONODA:O=OAKB3=HEBKMJE="NPNAKB@EN?KQAMTI=OAME=HN%CMA=OHT

MA@P?AN@ABAJNA?KPJNAH"N=>EHEOTOKPNA@EN?KQAMTI=OAME=HNREODEON?HEAJO%LMAQAJONLMAL=M=OEKJKB

REOJANNAN%CEQANODALH=EJOEBB=POKI=OE?@EN?KQAMT=NOK@ABAJNAREOJANNAN%?KJNPHO=JON=J@RKMG

LMK@P?O%MAQAMNANODA>PM@AJKBFPNOEB<EJC@EN?KQAMTKBMAHAQ=JOI=OAME=HN%PJJA?ANN=MEHTEJ?MA=NAN

ODAASLAJNAKB@EN?KQAMT%PJJA?ANN=MEHT>PM@AJNODA@ABAJNA%REOJANNAN%ASLAMON%?KPMOMALKMOAMN%

=J@ODA?KPMO%=J@CEQANPJJA?ANN=MTLMKOA?OEKJOK@K?PIAJON=J@EJBKJJ=OEKJRDE?DD=QAJK

Q=HPAKMEN=HMA=@TLP>HE?EJBKMI=OEKJ'

;DA 9MKOA?OEQA8M@AMENPJB=EM>A?=PNAEOEILKNANOAMIN=J@?KJ@EOEKJNKJODAPNAKB

AQE@AJ?ANA?PMA@ODMKPCD@EN?KQAMTKJODA:O=OAKB3=HEBKMJE=OD=O=MAJKOEILKNA@KJODALH=EJOEBB'

;DA :O=OAKB3=HEBKMJE=EN>=MMA@BMKIPNEJC=J AJOEMA?H=NNKBAQE@AJ?AEJ=@IEJENOM=OEQA

LMK?AA@EJCNEJQKHQEJCODALH=EJOEBBREODKPOBEMNO?KILHTEJCREOD=J EJQKHQA@%?KILHE?=OA@%=J@

>PM@AJNKIALMK?ANN%RDE?DCEQANODALH=EJOEBBQAOKLKRAM%RDEHAODAN=IA OAMIN=J@?KJ@EOEKJN=MA

JKOEILKNA@KJLH=EJOEBB4SDE>EO.% ))+ =J@,' ;DA 9MKOA?OEQA8M@AMEJOAMBAMANREODODA:O=OAKB

3=HEBKMJE="N=>EHEOTOK?=J@E@HT=J@BMAAHT@EN?PNNODAIAMEONKBODALH=EJOEBB"NH=RNPEO%LMAL=MA

@ABAJNANOKLH=EJOEBB"N?H=EIN%=J@EJOAMBAMANREODODA=>EHEOTKBODA:O=OAKB3=HEBKIE==J@EON

=OOKMJATNOKLMAL=MAREOJANNAN=J@KODAMAQE@AJ?AREODAQE@AJ?ANA?PMA@ODMKPCDLAMIENNE>HA

@EN?KQAMT' -"" =O *'

7KNOEILKMO=JOHT%5;2 ?=JJKONDKRODA@K?PIAJONOK=J AJOEMA?H=NNKBREOJANNAN& ODKNA

RDK@E@JKO@M=BOODA@K?PIAJO%MA?AEQAODA@K?PIAJO%KMLMAQEKPNHTNAAODA@K?PIAJO& PJHANN

ODATCAONLA?EBE?LAMIENNEKJBMKI6T=OO'DE''=O  *#=$%+%/%=J@)*' :P?D MANOME?OEKJHEIEONODA
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SFGFSFODJOH>IFJMB5PY#PS9VMJF<FZFS#TEFQPTJUJPOUFTUJNPOZ0

7PXFWFS&6?4#TQSPQPTFETUJQVMBUJPOBOEQSPUFDUJWFPSEFSTUJMMSFRVJSFTUIF6?4 UP

BTJUVBUJPOMJNJUT6?4#TBCJMJUZUPQSFQBSFXJUOFTTFTGPSEFQPTJUJPOTPSPUIFSXJTFEJTDVTTUIF

EPDVNFOUTXJUIUIPTFXJUOFTTFT'?IFSFGPSF&UIFFOUSZPGTVDIBOPSEFSJTBOBCVTFPGEJTDSFUJPO'

;FUUFSGSPN:FSOUP9VMJF<FZFSSFDPSSFDUJOHBVEJUSFDPSESFSPZBMUZJODPNF

;FUUFSGSPN:FSOUP9VMJF<FZFSSFDPSSFDUJOHBVEJUSFDPSESFDIFDL
BTTJHONFOUFSSPST

;FUUFSGSPN:FSOUP9VMJF<FZFSSFDPSSFDUJOHBVEJUSFDPSESFDSFEJUDBSE
BTTJHONFOUFSSPST
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6?4#T BCJMJUZUPEJTDVTTUIFEPDVNFOUTXJUIXJUOFTTFTXJUIPVUGJSTUJEFOUJGZJOHUIPTFXJUOFTTFTUP

7ZBUU'?IJTQSPWJEFT7ZBUUXJUIUIFVOGBJSBEWBOUBHFPGLOPXJOHUIFJEFOUJUZPGFWFSZXJUOFTTUIBU

DPOGJEFOUJBMEPDVNFOUTUPUIFXJUOFTT'8E''BU +$B%'?IF 6?4 JTGBDFEXJUIBTJUVBUJPOXIFSFUIF

GJSTUUJNFJUDBOTIPX UIFDPOGJEFOUJBMEPDVNFOUTUPBXJUOFTTJTBUUIBUXJUOFTT#TEFQPTJUJPO'>VDI

UIF6?4 DPOTVMUT&BOE7ZBUUIBTUIFBCJMJUZUPSFGVTFUPQFSNJUUIF6?4 GSPNTIPXJOHUIF

NBJOUBJOUIFDPOGJEFOUJBMJUZPGEPDVNFOUTBOEJOGPSNBUJPOQSPEVDFECZUIF7ZBUUJOUIJTMJUJHBUJPO&

IVUJUQFSNJUTUIF6?4 UPEJTDVTTUIFEPDVNFOUTXJUIXJUOFTTFT$DPOEJUJPOFEVQPOUIFNTJHOJOHBO

BHSFFNFOUUPLFFQUIFNBUFSJBMTDPOGJEFOUJBM%XJUIPVUIBWJOHUPTFFL7ZBUU#TQSJPSQFSNJTTJPOUP

EPTP' ?IJT QFSNJUT6?4 UPBEFRVBUFMZQSFQBSFGPSUSJBMBOEEFQPTJUJPOT'6VSUIFSNPSF&UIF6S4#T

QSPUFDUJWFPSEFSQFSNJUTUIF6?4 BOE7ZBUUUPVTFUIFEJTDPWFSFEEPDVNFOUTPOMZJOUIJTDBTFBOE

UIFQBSBMMFM5BMJGPSOJBQSPDFFEJOHT'?IJTBMMPXTGPSUIFQSBDUJDFBMSFBEZQSFWBJMJOHCFUXFFOUIF

QBSUJFT'<S' 7ZBUUIBTSFQFBUFEMZVTFEEJTDPWFSZNBUFSJBMTPCUBJOFEJOUIJTMJUJHBUJPOUPTVQQPSUIJT

UBYDBTFJO5BMJGPSOJB'?IFTFJODMVEFUIFGPMMPXJOHDPSSFTQPOEFODFTVCNJUUFECZ7ZBUU#T

SFQSFTFOUBUJWFTXIJDI SFGFSFODFNBUUFSTBDRVJSFECZ7ZBUUGSPNUIF6?4 JOEJTDPWFSZBOE
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HRO<H9 RK[NOVXW[\ZK\ON\RK\\RO;S[MX^OZa:XW]WS[[SXWOZ$[Z]USWQ[ZOQKZNSWQ\RO

YZS^SUOQOS[[]O[' KWN\RO;S[\ZSM\:X]Z\$[ KPPSZVK\SXWXP\RX[OZ]USWQ['_OZOSWMXZZOM\)HRO<H9 RK[

-*.*44 AO\\OZPZXV@OZW\X <P9' ?]USOBOaOZ\ZKW[VS\\SWQAJ KNNZO[[ONOW^OUXYO[KWN
NOVKWNSWQZOMXZNMXZZOM\SXW

( FOPOZOWMO[5
ED 9X` 3,-.+' bSY34,3+ %/*--*4-(,*/*4.&
ED 9X` 1++-3' bSY34,1+ %-*,*4-(,+*-1*4-&
.--0 G)EOMX['34,-, %,-*,1*4,(/*,.*4-&
/+,- G)FKSWLX_#/14 34,-4 %2*.,*4-(,,*-/*4-&

HRO<H9 [RX]UNLOYOZVS\\ON\X MXW[SNOZO^SNOWMONS[MX^OZONSW\RS[MK[O_RSMRVSQR\

LOKZXWO_Ka XZKWX\ROZXWBZ) =aK\\$[ MUKSVXPCO^KNKZO[SNOWMa_RSMRS[YZO[OW\UaLOSWQ

MXW[SNOZONSW\ROYSUZKUUOU:KUSPXZWSKYZXMOONSWQ)HRS[MXVYXZ\[_S\R\ROYZKM\SMOKUZOKNaLOSWQ
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]P\`P^_^ _SL__ST6̂Z`]_ $*%NZYNW`OP_SL_LWWZQ̂ `MUPN_OZN`XPY_#̂L]P[]TaTWPRPOLYO[]Z_PN_PO

Q]ZXOT^NWZ^`]P3LYO$+%̂_]TVP_SP[]Z_PN_TaPZ]OP]PY_P]POMc_SP7T^_]TN_6Z`]_ L^ ]PNZXXPYOPO

7T^NZaP]c6ZXXT^^TZYP]LYOPY_P]_SP[]Z_PN_TaPZ]OP][]Z[Z^PO Mc_SP9G5(
  

74G87 _ST^ WQOLcZQ=LY`L]c&+)))(

@N7BA4?7 64E4AB J<?FBA @N6HA8
58E:<A 9E4A>BI<6; " ;<6>F ??C

G;B E( 6( F A&8FD(
APaLOLF_L_P5L] ! *./1
5EK4AE( 6?4E>& 8FD(
APaLOLF_L_P5L] !---+
=899E8K 4( F<?I8FGE<&8FD(
APaLOLF_L_P5L] !.*02
+,)) JP^_ FLSL]L4aPY`P&F`T_P*)))
?L^ IPRL^&APaLOL12*)+
$0)+%10,'-*))
4__Z]YPc Q̂Z]CP_T_TZYP]^

+*1)+(*

-)

**!!%'"



$

)

*

+

,

,

(

&$ /
%%%;
%%%;

ET #" 
&
;.
&'' ''0L
&
01 #$ b
(.  
  ')
44 : 
(. "

$  6.#8+/)0. '*J000[ T@J
G %"!
222!5    RR,1 #&
..9 )- !
   M% #'
(./  

 !"# '-I&  
**  W , #(
 
 '-L%%%9
/

$"(.
7
/3.0 $#

$$

$%

(*

$&

(,

(-

$(

%%!

46BD:7:42D6 @7C6BF:46

: QNZNKL̀NZ\RO`\QJ\: JU JVNUXTW`NNWO>L5WVJTM4JZJVWGRT[WV>L4]VN 3NZPRV

7ZJVSW^RLQ" 9RLS[==A%#JVM\QJ\: [NZ^NMJ \Z]NJVMLWZZNL\LWXẀO7B2?4UC6 D2H
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Hyatt' s tort claims are not limited by state boundaries and cannot be
split" and divided between California and Nevada; the Court has

personal jurisdiction over the FTB and can grant full relief for the tort
claims. ..........................................................

There is significant evidentiary support for each ofthe tort claims 
the very claims Hyatt outlined last year in opposing the FTB's motion
forjudgmentonthepleadings.........................................
There is no basis for the Court to revisit its prior ruling on subject matter
jurisdiction or its prior ruling on the non-existent privilege assertedbytheFTB .

......................................................

Summary judgment is not appropriate because the FTB has refused
to provide discovery. ...............................................

Statementoffacts........................................................
Summary of disputed facts supporting Hyatt's tort claims . . . . . . . . . . . . . . . . . . 6

GilHyattisaveryprivateperson. ...............................
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living in his chosen domicileNevada............................ 7

Hyatt' s Nevada business prospered ..............................

The FTB conducted an uncontrolled investigation, surveillance
and audit that invaded Hyatt's privacy and destroyed Hyatt'
licensing business..................................... .......
The massive invasion of Hyatt's privacy was unnecessary and
the FTB "investigation" was an outrageous sham. . . . . . . . . . . . . . . . . . 10

Summary of Hyatt's rebuttal to FTB's "Undisputed Facts." . . . . . . . . . . . . . . . . 12

The FTB is liable for its acts both inside and outside of Nevada that
caused injury to Hyatt in Nevada. ..........................................

Because this Court has personal jurisdiction over the FTB for the
torts alleged, the Court has power to grant full relief uninhibited by
state boundaries......................................... ..........

The FTB cannot split Hyatt' s causes of action. . . . . . . . . . . . . . . . . . . . 15
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The~TB can be held liable for the consequences in Nevada of
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authority to provide full relief to Hyatt for the tort claims alleged. . . . . 17

The FTB' s reliance on Mianec/d is grossly misplaced because its holding
is directly contrary to the position asserted by the FTB. .................. 18

Hyatt has viable claims for all of the torts set forth in his First Amended
Complaint. "

.......

Nevada being a notice-pleading state, the Court must consider all
possible claims by Hyatt and not limit review to the four corners
of the complaint ..................................................

Material facts are in dispute as to Hyatt's invasion of privacy claims. ........

The right to privacy in particular "informational privacy
protects an individual such as Hyatt from the type of abuse
committedbytheFTB .......................................

(a) Actions for invasion of privacy against a taxing body are
increasingly frequent ..................................

Courts are particularly vigilant in enforcing
informational privacy rights related to social security
numbers, addresses, and other private information. . . . . . . . . . . 24

(b)

(i)

(ii)

U. S. Supreme Court informational privacy cases. . . . . . 25

State and Federal Courts also protect informational
privacy (social security numbers and home
addresses) .....................................

Material facts are in dispute as to the FTB's invasion of Hyatt'
informational privacy..................................... ...
Material facts are in dispute as to Hyatt's more traditional claims
of invasion of privacy .......................................

(a) Material facts are in dispute as to the FTB's unreasonable
intrusion upon Hyatt's seclusion. . . . 

. . . . . . . . . . . . . . . . . . . . .

(b) Material facts are in dispute as to the FTB's unreasonable
publicity of private facts about Hyatt. . . . . . . . . . . . . . . . . . . . . . 31

Material facts are in dispute as to the FTB's casting Hyatt
inafalselight........................................

(c)
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Material fa~s are in dispute as to Hyatt's tort of outrage. . . . . . . . . . . . . . . . . . 34

Material facts are in dispute as to the FTB's abuse of process ..............

Abuse of process can occur in an administrative process. . . . . . . . . . . . 36

TheFTBengagedinabuseofprocess ...........................

Material facts are in dispute as to the FTB' s fraudulent conduct. ............ 38

The FTB made misrepresentations and false promises of
confidentiality .............................................

The one-sided fraudulent audit ................................

The $9 million fraud penalty and the FTB's urging Hyatt to settle. . . . .

Hyatt was damaged bytheFTB'sfraud.......................... 46

Material facts are in dispute as to the FTB's negligent misrepresentations. ....

The Court does have subject matter jurisdiction over the claims at issue, and there
is no basis for the Court to reconsider its ruling from last year holding that it does
have subject-matter jurisdiction................ 

.............. ............. .

Contrary to the FTB's Full-Faith-and-Credit argument, but consistent
with Mianec/d and Nevada v. Hall Nevadas important state interests in
protecting its citizens and providing a fair, effective, speedy, and
impartial forum for redress gives it subject matter jurisdiction. . . . . . . . . . . . . . 49

Nevada v. Hall has already rejected the FTB's Full-Faith-and-
Credit argument ............................................

Mianec/d similarly rejected the FTB's Full-Faith-and-Credit
argument .................................................

Comity does not require Nevada to defer to California, which has
refusedtograntcomitytoNevada....................................
The FTB cannot distinguish Nevada v. Hall. . . . . . . . . . . . . . . . . . . . . . . . .. . . 55

This lawsuit in no way interferes with Californias right or ability
to legally tax.........................................

. .....

In any event, there is no recognized exception to Nevada v. Hall. . . . . . 57

Constitutional choice-of- Iaw principles allow Nevada to apply its own
law because Nevadas interests in this case are significant. . . . . . . . . . . . . . . . . 58
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subject to Nevadas law requiring exhaustion of administrative
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Issues presented.

The FTB's motion cannot be granted for the following three decisive issues:

Torts. Last year in denying the FTB's motion for judgment on the pleadings, the

Court ruled that Hyatt prorrerly pled the torts alleged in his First Amended Complaint. The same

facts Hyatt alleged last year in opposing the FTB's motion, plus additional facts gathered to date

during discovery, are now presented with evidentiary support in opposition to this Motion for

Summary Judgment. The FTB clearly disputes some, if not all, the material facts Hyatt asserts in

support of his tort claims. Summary Judgment cannot therefore be granted in this case.

Jurisdiction. Last year the Court also rejected the FTB's "legal" defenses to all

of Hyatt' s tort claims and ruled that it did have subject matter jurisdiction over the tort claims.

12 There has been no change in facts or change in the law which would warrant the Court

reconsidering its prior ruling. Summary Judgment cannot therefore be granted in this case based

on any ofthe FTB's already rejected legal defenses.

Discovery. In denying the FTB's motion for judgment on the pleadings last year

on all of Hyatt's tort claims, the Court instructed that there be no "foot dragging" on discovery

18 because there was "a lot of work" to do, given the claims remaining in the case. Yet, since the

19 Court' s ruling last year the FTB has derailed discovery by defaulting on its discovery obligations

20 and refusing to provide even court-ordered discovery. Summary Judgment cannot be granted

because ofthe outstanding discovery owed by the FTB.

23 II. Summary of argument.

The FTB continues to create decoys calculated to postpone the inevitable trial in this

25 matter. Hyatt respectfully submits that the FTB can and will be held accountable in Nevada for

26 attempting to intimidate a Nevada resident to extort money from him by invading his privacy,

27 threatening additional invasions of his privacy, and engaging in intentionally tortious conduct.

28 As Hyatt will demonstrate by compelling evidence, the FTB's methodology for collecting taxes

0 PP2fTBSUMJUDGMTN. wpd
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from Hyatt may not be remotely validated under any form of lawful, constitutional taxing

authority; thus, the FTB may not justify its tortious conduct against Hyatt under the mantle of

taxing prerogatives.

Hyatt respectfully SUggests that given the court' s past rulings, the motion is not only

repetitious to the extreme, but is truly a "freak of nature" as a legal dispositional device. If ever a

case was fraught with disputes of material issues of fact, it is this one. It is also long past time

for continuing to tolerate the FTB's contumacious refusal to comply with the discovery orders of

the Discovery Commissioner and this Court. If the FTB continues to use California as a shield

against submitting to the lawful discovery orders ofthe Nevada Court to which it has conceded

10 jurisdiction, then it is respectfully suggested that an appropriate sanction, after such protracted

recalcitrance, would be to strike the FTB's answer.

Overview of the arguments set forth in the FTB's motion.

After setting forth its disputed and false version ofthe facts on residency, the FTB'

motion makes three flawed legal arguments: (1) the FTB cannot be held liable in Nevada

because its "Nevada" contacts are not sufficient to establish the torts alleged; (2) this Court lacks

subject matter jurisdiction over the FTB based on a number of different theories, all of which

were previously rejected by the Court a year ago; and (3) the FTB was privileged to engage in its

Nevada" tortious conduct, an argument which was also rejected by the Court last year. Hyatt

summarizes below his response to each of the FTB's arguments.

Hyatt's tort claims are not limited by state boundaries and cannot be "split"
and divided between California and Nevada; the Court has personal
jurisdiction over the FTB and can grant full relief for the tort claims.

The FTB assumes that Hyatt's tort claims can be split and divided by state borders such

that this Nevada Court would have jurisdiction only over tortious acts in Nevada, but not the

24 tortious conduct occurring in California that is directly related to and a proximate cause of the

injuries suffered by Hyatt in Nevada. It is hornbook law that a cause of action cannot be "split"

26 with parts of a claim heard in one state while other parts of the claim are heard in another state.

Moreover, once a court has personal jurisdiction over a defendant, the court has

28 jurisdiction over that defendant for all purposes related to the claims at issue in the case. The
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Court can therefore grant full relief to Hyatt for claims now before the Court.

There is significant evidentiary support for each of the tort claims the very
claims Hyatt outlined last year in opposing the FTB's motion for judgment
on the pleadings.

This Court previously ruled that the tort claims, as detailed in Hyatt's opposition to the

FTB' s motion for judgment on the pleadings, did properly state causes of action for which Hyatt

may seek relief in this Court. The FTB nonetheless again presents this Court with the same

rejected arguments regarding the scope and legal basis ofthe tort claims.

Although this Court's prior ruling on the FTB' s motion for judgment on the pleadings

validated Hyatt's right to pursue his tort claims, the FTB apparently is of the dubious opinion

that it has numerous bites at the apple. Hyatt will therefore address once again, the legal basis

for the viable claims he has asserted against the FTB and set forth his evidentiary support.

Despite the FTB' s unprecedented stonewalling including ignoring court orders Hyatt has

significant, established factual support for each element of every asserted tort.

D. There is no basis for the Court to revisit its prior ruling on subject matter
jurisdiction or its prior ruling on the non-existent privilege asserted by the
FTB.

The FTB reasserts an unfettered right to engage in whatever conduct it deems necessary

to collect taxes, including the disregard for a sister states sovereignty, while tortiously and

injuriously imposing itself on a long-term Nevada resident. This asserted unfettered right was

rejected by this Court in the FTB's motion for judgment on the pleadings and is directly contrary

to u.S. Supreme Court and Nevada Supreme Court precedent.

The FTB' s primary argument that this case interferes with its sovereign power has

previously been rejected by this Court and is factually erroneous. Neither as a result ofthis case

nor through any other conduct by Hyatt, has the FTB been prevented from proceeding with its

assessment and collection of taxes from Hyatt. As has been analogized in the past, this case and

the Protest are separate trains traveling on two separate parallel sets of tracks.

In short, the FTB has every right to process its tax claims against Hyatt in California, and
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Hyatt is vigorously opposing those claims through the "protest"! now occurring in that state.

This tort case does not inhibit or in any way limit the FTB's ability to try to assess and collect

taxes from Hyatt in California (or Hyatt's ability to defend against those efforts). This tort case

4 however , involves Hyatt's~ght as a Nevada citizen to the protection ofthe Nevada court system

to seek redress for the FTB's invasion of privacy and other torts committed by the FTB during its

now seven-year effort to extract money from Hyatt.

The five arguments asserted by the FTB regarding subject-matter jurisdiction were

rej ected last year by the Court, as was the FTB' s claim of privilege in regard to its tortious

conduct. The following summary reminds the Court ofthe issues already raised by the FTB and

10 rejected by the Court last year. It also summarily addresses the FTB's one new argument that is

based on inapplicable case law.

Full Faith and Credit: The FTB's argument concerning Full Faith and Credit is directly

addressed and disposed of through the holdings in Mianecki and Nevada v. Hall. Nevada

strong self-interest requires that it take jurisdiction of this case.

The FTB' s attempt to squeeze within an asserted although not recognized 

exception to Nevada v. Hall is based upon a false and very much disputed premise that this case

somehow interferes with the FTB's efforts in California. This case in no way impedes the FTB'

18 tax collection effort. Indeed, a top FTB legal officer swore under oath at the outset of this case

19 that it would not interfere with the protest. The FTB has never complained during the protest

20 that this case interferes with the protest, and the FTB admitted that it renewed its efforts to

process the protest after the Court dismissed the declaratory relief claim last year. Finally,

22 according to the current protest officer, there is an "ethical wall" around her. Thus, she cannot be

23 influenced or in any way impeded by the Nevada litigation.

1 As explained to the Court last year in Hyatt's opposition to the FTB's notice of motion for
26 judgment on the pleadings, the FTB issued, in 1996 and 1997 respectively, a Proposed

Assessment of additional taxes to Hyatt for each of the 1991 and 1992 tax-years. Hyatt has

27 preserved his rights to contest such proposed assessments by filing a "protest" in regard to each.

The FTB is therefore, and has been since 1996, processing the protest by, at least in theory,
28 having one of its own protest officers conduct an independent review of the underlying audits

and proposed assessments. See Cowan Affid., ~~ 31-32.
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Comity: The FTB argues that the Court should as a matter of comity decline to hear .this

case. This argument has been raised in virtually every motion the FTB has filed and has been

rejected each time by the Court. The issue was definitively addressed in both Mianec/d and

Nevada v. Hall. It was Cafifornias refusal to give comity to Nevada that resulted in the holding

in Nevada v. Hall. California cannot expect comity ifit does not give comity.

Choice of law: The FTB argues that under Constitutional choice-of-law provisions , the

Court should recognize Californias own governmental-immunity laws. This argument is also

refuted by the holdings in Mianec/d and Nevada v. Hall as the argument is based on the faulty

premise that Nevada has no self-interest in this case. Mianec/d and Nevada v. Hall hold to the

10 contrary as do other Nevada and Supreme Court precedent. Nevada has a very strong self-

interest in this case.

Recent u.S. Supreme Court cases: Based on five sovereign immunity cases recently

decided by the u.s. Supreme Court, the FTB argues that this case should be dismissed. This is

the FTB's only new argument. The five cases, however, addressed a states sovereign immunity

relative to the Federal Government. None of them held, implied, hinted, or even questioned the

Court' s holding in Nevada v. Hall that the courts of a forum state need not accord sovereign

immunity to a sister state for its tortious conduct injuring a resident of the forum state. In fact

18 the most recent sovereign-immunity case cited by the FTB reaffIrms and emphasizes the vitality

19 of Nevada v. Hall.

Exhaustion of Administrative Remedies: The FTB argues that Hyatt should have

exhausted administrative remedies under Nevada law. Nevada law applies to Nevada

government agencies, not California government agencies. Moreover, there is no administrative

remedy for the torts claimed by Hyatt. The FTB raised failure to exhaust administrative

24 remedies in its previous motion, and it was rejected by the Court as to Hyatt's tort claims.

Privilege: Just as the FTB does not have immunity for torts committed against a Nevada

26 resident, it is not privileged to engage in torts as part of its tax collection effort against a Nevada

resident.
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E. Summary judgment is not appropriate because the FTB has refused to providediscovery. 
Shortly after this Court denied the FTB's motion for judgment on the pleadings last year

the FTB ceased providing virtually any discovery. Since June 1, 1999, the FTB has produced a

total of one FTB employee for deposition. After losing the motion for judgment on the pleadings

last year, the FTB decided it would defend the tort case by not providing discovery. Prior to

June I , 1999, the FTB produced approximately 20 employees for deposition. Through small

admissions gained from the various depositions, Hyatt had been building his case "brick by

brick". In response, the FTB has simply stopped providing witnesses. There is now a court

order for discovery discovery requested over a year ago and first subject to a motion to

compel last April- for which the FTB is seeking a writ with the Nevada Supreme Court.

Significant discovery has been on hold, waiting for the FTB' s compliance. Instead of acting as if

it has nothing to hide, the FTB has refused to provide discovery despite this Court'

admonition that there be no "foot-dragging.

If not denied outright, this motion should be continued until discovery can be completed.

Statement of facts.

The FTB's one-sided version of the residency dispute set forth in its supposedly

undisputed" facts section is easily rebutted point by point in Hyatt's accompallying affidavit.

For brevity, Hyatt here addresses only the most blatant "facts" that are misstated and/or

misconstrued by the FTB in its moving papers. Hyatt, first however, summarizes for the Court

the most salient facts relative to Hyatt's tort claims based upon the depositions taken to date

affidavits submitted herewith, and documentary evidence.

A. Summary of disputed facts supporting Hyatt's tort claims.

1. Gil Hyatt is a very private person.

Gil Hyatt is and has been a Nevada resident since 1991.2 He is and has been a private

See, e. Hyatt Affid. , ~ 2, 18, 77.
OPP2FTBSUMJUDGMTN. wpd
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person.

Hyatt' s profession and business require security and privacy. Hyatt is by trade an

engineer, scientist, and inventor. He worked from the late 1960s to the 1990s in seclusion 

conceive and patent some ~fthe most revolutionary inventions in computer history.

During 20 years of struggle with the Patent Office, Hyatt persevered during hard times

living a frugal lifestyle. Despite a self-imposed and preferred anonymity during two decades of

work with no government subsidies or research grants he developed and eventually

received patents on computer technology that helped create the personal computer industry.

While working in the aerospace industry, Hyatt received top level security clearances

10 from the Department of Defense ("DOD"). He is an expert in security matters , having held DOD

secret clearances for almost 30 years and being director of security for his aerospace consulting

12 company. 6 He uses this expertise to protect his secret technology and business materials. He is

justly concerned about industrial espionage and the theft of technology and trade secrets. His

early inventions were leaked to competitors, allowing them to capitalize on his technology and

reap billions of dollars in benefits derived from his inventions.

When the Patent Office finally issued certain of his pioneering patents in 1990, Hyatt .

became the subject of a flurry of media and public attention in California. Hyatt had been

18 victimized in California by thefts of his intellectual property, and by a personal tragedy the

19 murder of his son, the perpetrator of which was never brought to justice by California authorities.

In 1991, Hyatt moved to Nevada, and eight years later he is still living in his
chosen domicile, Nevada.

For professional and personal reasons, Hyatt began planning a move to Las Vegas in

See, e.

g., 

Hyatt Affid. , 1 6.

See, e. Hyatt Affid. , 11 80, 130-31.

See, e. Hyatt Affid. , 11 80, 131.

See, e. Hyatt Affid. , 1 131.

See, e.

g., 

Hyatt Affid. , 11137.
OPP2FTBSUMJUDGMTN.wpd
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1990. After substantial preparation, Hyatt left California and permanently moved to Las Vegas

on September 26, 1991.8

Immediately after moving to Las Vegas, Hyatt sold his California house, leased and

moved into a Las Vegas apartment, and shopped for a house to purchase.9 He made the rust of

thirteen offers and counteroffers on Las Vegas houses on December 10, 1991 soon after his move

into his rented apartment. 

Soon after his move to Las Vegas, Hyatt was diagnosed with a malignant cancer. He

traveled to California a number oftimes to be examined by cancer specialists and undergo major

surgery. I I Each time Hyatt immediately returned to his home in Las Vegas.12 The FTB has used

10 the fact of Hyatt traveling to California for medical treatment needed to save his life as a basis

for asserting he was a California resident during the six-month period for which his Nevada

12 residency is disputed. 

Shortly after Hyatt's cancer surgery, escrow closed on his Las Vegas house (April 2

1992) and he moved from his leased apartment into his new house.14 Hyatt had formed a Las

Vegas trust, with his Nevada CPA Michael Kern as trustee to protect his privacy, and he

purchased his Las Vegas house through this trust so that his name would not appear on the public

records. Hyatt intended to keep a " low profile" and his colleagues shielded his name from public

18 records (utilities, property records and the like) so that his street address would remain private. 

One of the security measures Hyatt has employed is to keep his most sensitive documents

See, e.

g., 

Hyatt Affid. ,.11 2, 18, 77.

See, e. Hyatt Affid. , 11120, 182.

10 See, e. Hyatt Affid. , 1 28.

II See, e. Hyatt Affid. , 1 24.

12 See, e.

g., 

Hyatt Affid. , 1 2.

26 13 Cox Narrative Report at HOO054, HOO059 see Exhibit 1 to the Appendix of Evidence
Appendix ). All documents cited herein are attached to Appendix.

14 See, e.

g., 

Hyatt Affid. , 1~ 16, 107.

IS See, e.

g., 

Hyatt Affid. , 11 172, 176.
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in his private home-office. His ownership of the house in the Trust's name preserved his

anonymity. 

Hyatt's Nevada business prospered.

After Hyatt movecHo Las Vegas, his licensing business started to blossom, and until the

5 FTB destroyed his licensing program in 1995, his business was a significant success.17 Hyatt'

licensing program stopped short after the FTB' s disclosure of confidential and private

information about Hyatt in direct contradiction to the FTB's repeated representations of

confidentiality.

The FTB conducted an uncontrolled investigation, surveillance, and audit
that invaded Hyatt's privacy and destroyed Hyatt's licensing business.

In 1993 two years after Hyatt moved to Nevada, an FTB employee read a news article

regarding Hyatt. 18 Based upon nothing more, the FTB then commenced its efforts to secure

substantial sums from Hyatt even though Hyatt had long since become a Nevada resident.

For seven years , the FTB has investigated, surveilled, and audited Hyatt and publicly

disclosed his confidential information, including the location of his secret technology. The FTB

investigated, questioned, demanded documents from, and surveilled Hyatt, his car, home

business associates, doctors, rabbis, lawyers, accountants, partners, friends , enemies, ex-wife

felon-brother, Las Vegas neighbors, former California neighbors, Las Vegas landlords, dating

service, professional organizations, banks, mutual funds, postman, and even his trash man. 

They even went to his front porch to snoop at mail on the doorstep and recorded the timing,

description, and quantity of his trash.

This relentless assault on Hyatt's right to be left alone interfered with his contacts with

16 See, e.

g., 

Hyatt Affid. , ~~ 130-138, 171- 172, 176.

17 See, e. Hyatt Affid. , ~ 87.

18 Shayer depo. , pp. 67-68. All deposition pages cited herein are attached to the Appendix.
26 The article identified Hyatt as a Las Vegas resident.

19 Cox Narrative Report at HOO042-00049 and 00054-00060 see Exhibit 1 to Appendix.

28 20 Cox Progress Report (H 00404 - 00406), 
see Exhibit 27 to Appendix; Cox depo., VoL IV

pp. 1077; C. Les depo. , VoL II , pp. 268- , 405.
OPP2FTBSUMJUDGMTN.wpd -
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Nevada public officials and government agencies.

Assigning the work to an inexperienced auditor who was handling her first residency

case,22 the FTB concluded that Hyatt owed California a great de~l of money. The invasion of

privacy the FTB practiced-in the course of its relentless pursuit of Hyatt included fraudulent

promises and representations that it would keep Hyatt's secret information strictly confidentiat23

The FTB acknowledged that Hyatt had a significant concern regarding the protection of his

7 privacy. 24 This is discussed in much greater detail below.

The greatest damage Hyatt suffered as a result of the FTB' s breaches of confidentiality is

the destruction of his patent licensing business. As part of its investigation, the FTB demanded

10 from Hyatt and agreed to keep confidential copies of Hyatt' s confidential agreements with his

Japanese patent licensees, Hitachi and Matsushita, and his membership in the Licensing

12 Executives Society.25 Hyatt had promised his Japanese licensees these agreements would be

strictly confidential. The licensing agreements with the Japanese licensees contained a

confidentiality c1ause.

The FTB, nonetheless, violated its obligation to keep the information confidential. The

FTB communicated with the Japanese licensees making clear that Hyatt was under investigation

by the FTB.27 From the date of the FTB confidentiality breaches, Hyatt has obtained no new

18 licensees. His royalty income from new licensees has since dropped to zero.

The massive invasion of Hyatt's privacy was unnecessary and the FTB
"investigation" was an outrageous sham.

21 See, e. Hyatt Mfid., ~~ 32- , 124.

22 Cox depo., Vol. IV p. 1125.

23 Cowan Affid., ~~ 8-26.

24 Id.

25 /d.

26 Cowan Affid., ~~ 8-26.

27 FTB 02143 and 02147, Exhibit 2 to Appendix.

28 See, e. Hyatt Affid. , ~~ 136, 162.
OPP2FTBSUMJUDGMTN.wpd 10-
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The FTB conducted a biased investigation in which the lead auditor destroyed key

evidence that supported Hyatt (e. her contemporaneous handwritten notes and computer

records of bank-account analysis) and relied heavily on three "affidavits" that are not true

4 affidavits.29 Even more outrageous is that the FTB disregarded, refused to investigate, and

5 "buried" the facts favorable to Hyatt which it uncovered during its invasive audit. The FTB

simply ignored:

the current neighbors in Nevada who supported Hyatt's Nevada residency claim;
the former neighbors in California who told of Hyatt's move to Nevada;
the friends and business associates who told of Hyatt's move to Nevada;
his adult son who witnessed Hyatt's move to Nevada;
his Nevada rent, utilities, telephones, and insurance payments;
his Nevada voter registration and drivers license; 

. .

his Nevada home purchase offers and escrow papers; and
. his Nevada religious, professional, and social affiliations.

The FTB only credited adversaries of Hyatt had vengeful motives, such as his ex-wife

and his estranged brother.3) Even then, the FTB auditor misrepresented that she had "affidavits

from them when she did not have any such affidavits.

Hyatt timely filed protests to the FTB's assessments.32 The FTB sat on his protests for

almost three years. 33 Meanwhile, interest compounds daily at almost 000 per day.

Part of the outrageous conduct of the FTB came from the FTB's lawyers. One of those

18 lawyers , Anna Jovanovich, pointedly stated that high profile or wealthy taxpayers such as Hyatt

19 typically settle the proceedings before litigation, as they do not want to risk their personal

20 fmancial information being made public.34 Hyatt clearly understood the threat that any challenge

to the FTB's demands would result in the dissemination of Hyatt's personal and financial

29 Cox depo., Vol. II , pp. 341-42.

30 Cox depo., Vol. I., pp. 168-69; Vol. VI, pp. 1618- 1619; See, e. Hyatt Affid. , -,r 53.

31 See, e. Hyatt Affid. , -,r-,r 14, 140-141, 148, 175.

32 Cowan Affid.
, -,r-,r 31 and 34.

33 Cowan Affid.
, -,r-,r 29.

28 34 Jovanovich depo., Vol. 1 pp. 230-233; Jovanovich June 12 , 1997 hand written notessee
Exhibit 3 to Appendix; Cowan Affid., -,r-,r 38-41. 
OPP2FTBSUMJUDGMTN.wpd -11-
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information at subsequent administrative and court proceedings.

B. Summary of Hyatt's rebuttal to FTB's "Undisputed Facts.

This is a tort case. But because the FTB devotes so much time to the residency dispute

and in so doing presents it~typical one-sided, incomplete and very disputed version, Hyatt

briefly rebuts here the most obvious of the FTB's unfounded, unsupported, and erroneous

assertions as to Hyatt's residency. Hyatt's affidavit rebuts this issue in great detail.

First, the FTB asserts that Hyatt received $42 million shortly after he became a Nevada

resident and near the end of a "tax year.,,36 In short, the FTB is asserting that Hyatt knew he was

about to receive substantial income and moved to Nevada simply to avoid California income tax

10 on such expected wealth. To the contrary, Hyatt had no expectation let alone any certainty

that he would receive substantial income in late 1991 and during 1992.
37 Clearly, this is an

12 issue of material fact that is very much in dispute.

The FTB discusses the uncertainty as to whether Hyatt moved to Nevada on September

25 or 26, 1991 or October 1, 1991.38 As it did throughout the audit, and now during this

litigation, the FTB ignores the mountain of evidence that answers its own questions and instead

draws the strongest possible conclusion against Hyatt based on one or two pieces of evidence

that do not strictly correspond with the vast majority of evidence supporting Hyatt. The FTB

18 references to a couple of credit-card receipts, but ignores hundreds of Nevada contacts Hyatt

19 identified for the FTB.39 The precise date on which Mr. Hyatt moved to Nevada is very much in

20 dispute.

The FTB also questions Hyatt's Nevada affiliations that the FTB was supposedly unable

35 See, e.

g., 

Hyatt Affid. , ~~ 13 , 73.

36 Moving papers, at p. 6 , Ins. 8-

37 See, e.

g., 

Hyatt Affid. , ~~ 65- , 80-87.

38 Moving papers, at p. 6 Ins. 19-27.

39 See, e. Hyatt Affid. , ~~ 24-38.

40 See, e.

g., 

Hyatt Affid. , ~~ 24- 77.
OPP2 FTBSUMJUDGMTN. wpd 12-
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to verify. Hyatt answers these assertions not only with his own affidavit41 but with affidavit~

from third parties and other documents to establish that Hyatt did have significant contacts with

Nevada politicians Robert Miller and Richard Bryan, a Jewish temple that Hyatt identified

to the FTB, and numerous-other associations and affiliations that Hyatt identified to the FTB.42

Hyatt also rebuts the FTB's assertion concerning back dating of a grant deed. Hyatt

denies this.43 What the FTB does not point out concerning the grant deed in question is that it

was signed and notarized before Hyatt had any notice from the FTB that he was being audited.

In other words, whatever happened in regard to the grant deed, it had nothing to do with the FTB

audit.

The FTB also references Hyatt's voter registration in 1994, a period well after that in

dispute relating to Hyatt's residency. Yet, the FTB refused to recognize and acknowledge the

significance of Hyatt's first voter registration in Nevada in November of 1991. The FTB

discounted such contact with Nevada as a mere formality.

Finally, the FTB cites the fact that two licensing agreements for which Hyatt received

income in late 1991 reference a California address.45 The FTB does not explain to the Court that

the correspondence address on such agreements was not Hyatt's former California residence, but

rather an old post-office box and the address of an attorneys office in California used by Hyatt.

18 Moreover , the two agreements at issue had been cultivated and negotiated in an unexpectedly

19 short time frame by Hyatt s licensing agent such that Hyatt had to be tracked down while

20 traveling to sign one of the two agreements and had barely moved into his Nevada apartment at

41 See, e. Hyatt Affid., " 24-38.

42 See, e. Hyatt Affid., " 24-38.

43 See, e. Hyatt Affid.

, " 

76.

44 Cox depo., Vol. IX , p. 2257.

45 Moving papers, p. 9, Ins. 22-28.

46 See, e. Hyatt Affid. , , 42.
OPP2FTBSUMJUDGMTN.wpd 13-
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the time he was presented the second agreement for immediate signature.

In sum, the FTB's one-sided version of "undisputed" facts sets forth key issues in

dispute.

IV. The FTB is liable for its acts both inside and outside of Nevada that caused
injury to Hyatt in Nevada.

The FTB concludes its section of "undisputed facts" with a discussion of the FTB'

Nevada" acts. The FTB accuses Hyatt oftaking the unreasonableposition that discovery in

this case and evidence relevant to establishing the tort claims is not limited to the borders of the

state of Nevada. From a practical standpoint, the FTB has already lost this debate.

Commissioner Biggar ruled against the FTB on this issue, his report and recommendation was

approved and signed by this COurt.48 Commissioner Biggar has told the FTB in no uncertain

terms that it is wrong, that it is engaging in a subterfuge, and that it should open its files if it has

nothing to hide.

Indeed, other than the FTB'res judicata subject-matter jurisdiction arguments, the

FTB' s motion is based entirely on the proposition that the Court must consider only acts that

took place entirely in Nevada in evaluating the intentional torts at issue. The FTB thereby

concedes that summary judgment is not appropriate if the Court considers all the evidence Hyatt

has gathered, regardless of its source.

A. Because this Court has personal jurisdiction over the FTB for the torts alleged,
the Court has power to grant full relief uninhibited by state boundaries.

The FTB tries to dictate to the Court that it "must recognize the FTB's conduct outside of

Nevada cannot form a basis for liability in this Court. . . .,,50 The FTB's strong words, however

22 are accompanied by no legal precedent and are directly contrary to the very authority it cites. 

47 See, e. Hyatt Affid. , ~~ 44 64- 80-87.

25 48 December 27, 1999 order approving Discovery Commissioners Report and
Recommendationsee Exhibit 4 to Appendix.

49 November 9, 1999, hearing transcript, at pp. 55-57 and 70- , February 22000, hearing

27 transcript, at p. 5. The cited portions of those transcripts are attached to the Appendix as Exhibits
5 and 6 , respectively.

50 Moving papers, at p. 16 , Ins. 17-18.
OPP2FTBSUMJUDGMTN. wpd 14-
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asserting this position, the FTB is confusing established legal precedent with its obstreperou~ and

2 ill-founded discovery strategy.

1. The FTB cannot split Hyatt's causes of action.

Nevada, like every-other state, does not allow a cause of action to be "split." In regard to

a tort claim, full relief must be obtained by the plaintiff in a single action.

The wrongful act of defendant creates the plaintiffs cause of action. Policy
demands that all forms of injury or damage sustained by the plaintiff as a
consequence to the defendant's wrongful act be recovered in one action rather
than in multiple actions. 

The FTB's bizarre argument that the Court can only consider Nevada acts to determine

10 the FTB' s liability for the tort claims would require that an aggrieved party must sue a tortfeasor

in multiple locations in order to obtain full recovery. Again, there is no legal precedent for the

12 FTB' s attempted splitting of Hyatt's tort claims along state boundaries.

2. The FTB can be held liable for the consequences in Nevada of its acts.

TheFTB's bizarre argument that the torts should be divided by state boundary is contrary

to the great weight of legal authority, which holds that a party can be held liable in the forum

state for the effectsi.e. the injuries to a resident in the forum state, caused by tortious conduct

which took place outside the forum state. 52 Nevada courts are in accord.

Ridgon v. Buff City Transfer Storage Co. held that "since the defendants' acts allegedly

19 injured (plaintiff) in Nevada

, '

it is beyond dispute that (Nevada) has a significant interest in

20 redressing injuries that actually occur within the state. ",53 
Ridgon explained that the Nevada

Supreme Court has "previously held that physical presence within Nevada is not required" where

22 consequences were suffered in Nevada.54 
Ridgon also cited the United States Supreme Court'

24 51 
Smith v. Hutchins 93 Nev. 431, 432 , 566 P.2d 1136 , 1137 (1977) (citing Reno Club, Inc.

v. Harrah 70 Nev. 125 260 P.2d 304 (1953)).

52 See, e. , Calder v. Jones465 U.S. 783 , 104 S.Ct. 1482, 1487, 79 LEd.2d 804 (1984).

53 649 F. Supp. 263 (D. Nev. 1986) (quoting 
Keeton v. Hustler Magazine, Inc. 465 u.S. 770

27 776 , 104 S.Ct. 1473, 1479, 79 L.Ed.2d 790 (1984).

28 54 649 F. Supp. at 266 (citing 
Burns v. Second Jud. Dist Ct.97 Nev. 237, 627 P.2d 403

(1981) and Certain-Teed Products Corp. v. Second Jud. Dist. Ct.87 Nev. 18 479 P.2d 781 , 784
OPP2FTBSUMJUDGMTN.wpd -15-
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holding that a defendant is liable in the forum state "whose only 'contact' with the forum was to

knowingly cause injury in the forum state through a foreign act.,,55

The conduct of which Hyatt complains, regardless of where each act took place, is more

than sufficient to hold the FTB liable in Nevada because Hyatt's injury occurred in Nevada. For

exampleFegert, Inc. v. Chase Commercial Corp. 
56 found it appropriate to hold a defendant

liable in Nevada for claims arising from the alleged "harassment and pressuring" of a Nevada

resident even though the defendant's only Nevada contact was hiring the attorneys who allegedly

engaged in the harassment and pressuring. 57 
Fegert cited prior U.S. Supreme Court precedent

that "emphasizes the significance ofthe place where the brunt of the harm was suffered in

10 deciding the propriety of exercising jurisdiction over an out of state defendant."58 Causing

harmful consequences in Nevada is sufficient grounds for holding a defendant liable in Nevada.

Courts in other states, including the FTB's home state of California, have held it

sufficient to assert jurisdiction over non-residents who never set foot in the forum state but sent

letters or placed telephone calls into the forum state causing injury to a resident in the forum

state.

(AJn individual may have contact with the forum state where he causes another to
act whether or not the individual has himself contacted the state. Thus, Comment
a to section 37 of the Restatement (2d), Conflict of Laws states: "A state has a
natural interest in the effects of an act within its territory even though the act itself
was done elsewhere. The state may exercise judicial jurisdiction on the basis of
such effects over the individual who did the act. . . . ,,00

(1971)).
55 649 F. Supp. at 267 (citing 

Calder v. Jones465 U.S. 783 , 789- , 104 S.Ct. 1482, 79
22 LEd. 2d 804 (1984)).

56 586 F. Supp. 933 (D. Nev. 1984).

57 586 F. Supp. 936.

58 586 F. Supp. at 936 (citing Calder 104 S.Ct. at 1487).

26 59 Jarstad v. Nat. Farmers Union Property and Casualty Co. 92 Nev. 380387 552 P.2d 49
(1976).

60 
Seagate Technology v. J. Kogyo Co. 219 Cal. App. 3d 696268 Cal.Rptr. 586, 589

28 (1990). See also Schlussel v. Schlussel, 141 Cal. App.3d 194, 198, 190 Cal.Rptr. 95 (1983)
(PJlacing of criminal telephone call to California no different than shooting a gun into the

OPP2FTBSUMJUDGMTN.wpd -16-
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Hyatt has found no reported case in which a court, with personal jurisdiction over a

defendant for the claims alleged, limited the discovery, the evidence at trial, or the recovery of

the Plaintiffby state boundaries.

3. Having personal jurisdiction over the FTB, the Court has authority to
provide full relief to Hyatt for the tort claims alleged.

It is hornbook law that a court with personal jurisdiction over a defendant has full

authority to address the claims at issue.

The Nevada Supreme Court held long ago in Sweeney v. D. Schultes
61 that once

Nevada has personal jurisdiction over a non-resident defendant "the court (has) jurisdiction to

proceed and grant any relief to which the plaintiff(is) entitled. . . .Sweeney found that Nevada

had jurisdiction over defendants who had made a general appearance despite an apparent mistake

in the form of the summons. While the Sweeney decision dates back to 1885 , the law has not

changed. 

Recent pronunciations on the issue from courts in other jurisdictions are entirely

consistent with Sweeney.

(T)he relief sought in the complaint is not the guiding factor because if
jurisdiction attaches at all under the (long-arm) statute, the nonresident is before
the Court for any and all relief that might be necessary to do justice between the
parties by virtue of the fact that the jurisdiction conveyed by the statute is in
personam jurisdiction. 63 

Federal courts also have concluded that, so long as they have personal jurisdiction over

the defendant, the non-residency ofthe defendant is of no consequence and in no way limits the

23 state

); 

Rusack v. Harsha470 F. Supp. 285292 (M. D. Fa. 1978) (holding that sending of
defamatory letter into state and causing injury in state subjects defendant to jurisdiction); Stifel 

24 Lindhorst 393 F. Stipp. 1085, 1088 (M.D. Pa.

), 

aff' 529 F.2d 512 (3d Cir. 1975), cert. denied
425 U.S. 962 (1976) (holding that sending of defamatory letter into state and causing injury in

25 state subjects defendant to jurisdiction).

61 19 Nev. 53, 57 6 p. 44 (1885).

27 62 Indeed
, the Sweeney case despite its age is still cited in the annotations under Rule 4 of the

Nevada Rules of Civil Procedure.

63 
Gans v. MD.R. Liquidating Corp. 1990 WL 2851 (Del. Ch. Jan. 101990).

OPP2FTBSUMJUDGMTN.wpd -17-
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court's authority to grant relief.

There is simply no authority that would allow the FTB to split Hyatt's tort claims and not

allow him to present the wrongful conduct of the FTB that occurred in California or Arizona, 65

where such wrongful condtlct supports the torts being litigated in this Nevada case.

In this regard, the FTB appears to be making a belated and futile a back-door challenge to

personal jurisdiction. Lack of sufficient contacts with the forum state may be a determining

factor in a motion to dismiss for lack of personal jurisdiction, but once a party makes a general

appearance and concedes personal jurisdiction, as here, the limited or minimum contacts analysis

has no application.

B. The FTB' s reliance on Mianecki is grossly misplaced because its holding is
directly contrary to the position asserted by the FTB.

The FTB's only cited legal authorities for its torts-are-divided-by-state-boundaries

argument are Mianec/d v. Second Judicial District Court66 
and Nevada v. Hall. 67 In citing these

two cases, the FTB mocks Hyatt's prior citation to them by describing each of them as a Hyatt

favorite." Yet Mianec/d and its progeny, conclusively disprove the premise of the FTB'

motion. Mianec/d and its progeny hold that a state or state agency need never set foot in the

forum state while engaging in its tortious behavior, and yet can be held liable for the damage

18 which the tortious conduct caused in the forum state.

In Mianec/d Wisconsin was held liable for its negligent conduct that took place entirely

20 in Wisconsin. Specifically, Wisconsin' s release of a parolee and placement outside the state

resulted in injury in Nevada to a Nevada resident. Wisconsin never entered nor intentionally

64 Posner Laboratories , Inc. v. Pro-line Corp. 1978 u.S. Dist. Lexis 16334 at 7 (S.
1978); see also, Geo-Physical Maps, Inc. v. Toycraft Corp. 162 F. Supp. 141 , 148 (S.
1958).

65 Some of the tortious conduct may have taken place in Arizona because that is where Anna

26 Jovanovich , a key FTB employee, worked and resided during most of the relevant time period.
Jovanovich depo. , Vol. I, pp. 50- , 168, 185- , 193, 198 250-51.

66 99 Nev. 93, 658 P.2d 422 cert. dismissed464 u.S. 806 (1983).

67 440 u.S. 410, 99 S.Ct 1182 59 LEd.2d 416 reh 'g. denied441 U.S. 917 (1979).
OPP2FTBSUMJUDGMTN.wpd -18-
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directed any activity into Nevada. The negligent conduct by Wisconsins parole board occurred

entirely in Wisconsin. This was sufficient to subj ect Wisconsin to personal jurisdiction of the

Nevada courts, given the injury that Wisconsins tortious out-of-state conduct caused in

4 Nevada.

Nevada v. Hall on the other hand, has no application to this issue. It in no way suggested

or even hinted that only conduct occurring in the forum state is admissible when seeking to hold

a sister state liable for torts which cause injury in the forum state. Hyatt therefore gladly accepts

Mianec/d and Nevada v. Hall as two of his favorites. Their holdings entitle Hyatt to a trial on the

merits of his tort claims against the FTB.

Finally, the FTB goes to great lengths to quote Hyatt's prior briefs wherein he stated that

the FTB is in Nevada answering for its tortious conduct here. . ." and "California sovereignty

ended at the Nevada border." These statements are consistent with Hyatt's position here. The

FTB is rightfully answering in Nevada for its torts that resulted in substantial injury in Nevada to

a Nevada resident.

Hyatt has viable claims for all of the torts set forth in his First Amended Complaint.

The FTB's attempt to limit consideration ofthe FTB's misconduct to Nevada "contacts

is an admission that, when the FTB ' s conduct is considered in total, there is no basis to even

19 consider summary judgment. In that regard, the FTBhas failed to set forth a basis on which the

20 motion could be granted under Rule 56 of the Nevada Rules of Civil Procedure.

Hyatt nonetheless addresses below each ofthe torts at issue in this action. Because the

22 FTB chose to again ignore the torts as approved by the Court in denying the FTB' s motion for

23 judgment on the pleadings, Hyatt first addresses the scope and necessary elements of each tort

24 consistent with the Court's ruling on the motion for judgment on the pleadings. Hyatt then

summarizes

, "

brick-by-brick " the factual evidence gathered to date in support of each tort. Most

26 of the facts are interrelated and support each of the torts.

68 Additional discussion and cases from other states so holding 
infra at pp. 53-56.

OPP2FTBSUMJUDGMTN.wpd -19-
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A. Nevada being a notice-pleading state, the Court must consider all possible
claims by Hyatt and not limit review to the four corners of the complaint.

Last year in opposing the FTB's motion for judgment on the pleadings, Hyatt presented

to the Court both in his written opposition and oral argument his tort evidence as it had been

developed to that date. The Court denied the FTB' s motion in regard to Hyatt's tort claims and

ruled that the claims as outlined in Hyatt's opposition were viable and should proceed to

discovery. The Court' s prior treatment in liberally construing Hyatt's claims was consistent with

Nevadas notice-pleading standard.

Here, the FTB again wants to limit this Court to consideration of only the strict theories

and facts specifically alleged in Hyatt's First Amended Complaint. The FTB's limitations are

not supported by law on a motion for judgment on the pleadings, and they are equally

unsupported by law on this motion for summary judgment. Courts must exercise "great care

before granting a summary judgment by ensuring no disputed issue of material fact remains.

This caution is driven by a probing search of the entire record for disputed material facts. The

formal issues framed by Hyatt's pleadings are not controlling.71 Instead, the court must consider

all facts, even if technically beyond the scope of the pleadings:

The question, of course, in the granting of any motion for summary judgment is
whether or not there is a genuine issue as to any material fact regardless of
whether or not such an issue is raised by the formal pleadings. . .. Thus , it is
incumbent that a court examine all the proffered materials that are extraneous to
the pleadings to determine whether there is a genuine issue of material fact to be
tried.

Summary judgment is barred if opposing materials - affidavits , depositions and answers

69 Nev. R. Civ. P. Rule 8(a).

70 See, e. , Montgomery v. Ponderosa Constr. , Inc. 101 Nev. 416, 418, 705 P.2d 652 654
26 (1985).

71 
See Yates v. Transamerica Ins. Co. , Inc. 928 F.2d 199 , 202 (6th Cir. 1991).

28 72 
See Brennan v. Reynolds Co. 367 F. Supp. 440, 442 (N.D. Ill. 1973), (citing Hazeltine

Research, Inc. v. General Electric Co.183 F.2d 3 , 7 (7th Cir. 1950)).
OPP2FTBSUMJUDGMTN.wpd -20-
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to interrogatories and otherwise reveal the slightest doubt about the operative facts.73 Hyatt is

entitled to have accepted as true all the evidence and all inferences supported by the evidence,14

and the factual allegations in affidavits must be presumed correct. 75 The FTB may not use

summary judgment as a procedural shortcut to resolving factual disputes.

B. Material facts are in dispute as to Hyatt's invasion of privacy claims.

Despite losing its motion for judgment on the pleadings, the FTB reverts to its previous

argument that invasion of privacy law should be what it unsuccessfully argued last year. Hyatt

therefore reviews the applicable law for this tort, as ruled by the Court last year. Hyatt then

outlines the facts showing the FTB' s conduct to be in violation of the various forms of the

10 invasion of privacy tort.

The historical origins of the right of privacy are instructive and therefore reviewed briefly

12 below. In particular the right to "informational privacy" is discussed as it is now well-recognized

by courts, but apparently not by the FTB. As it did during the motion for judgment on the

pleadings, the FTB ignores this vibrant form of the invasion of privacy tort. The more traditional

forms of invasion of privacy are then discussed.

1. The right to privacy in particular "informational privacy protects an
individual such as Hyatt from the type of abuse committed by the FTB

The u.S. Constitution (specifically the Fourth Amendment) and the constitutions of many

19 states including Nevada and California forbid unreasonable searches and seizures.

20 Springing forth from this Constitutional right is the right ofprivacy.77 Nevada, California, and

22 73 See, e. g., Posadas v. City of Reno 109 Nev. 448452 851 P.2d 438, 442 (1993); Washoe
Medical Center , Inc. v. Churchill County, 108 Nev. 622, 625 836 P.2d 624 625 (1992); Sawyer

23 v. Sugarless Shops, Inc. 106 Nev. 265, 267- , 792 P.2d 14 , 15 (1990).

74 See, e. , Johnson v. Steel, Inc. 100 Nev. 181 , 183 678 P.2d 676 , 677 (1984).

25 75 
See Pacific Pools Constr. v. McClain s Concrete, Inc. 101 Nev. 557, 559, 706 P.2d 849

851 (1985).

76 
See Parman v. Petricciani 70 Nev. 427272 P.2d 492 (1954).

77 
Griswold v. Connecticut381 U.S. 479, 484 85 S.Ct. 1678, 14 L.Ed.2d 510 (1965). The

28 Fourth Amendment, including the right to privacy, applies in a civil context as well as criminal.
So/dal v. Cook County, 506 u.S. 56 , 87, n. 11, 113 S.Ct. 538, 121 L.Ed.2d 450 (1992)(holding
OPP2FTBSUMJUDGMTN.wpd -21-
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the U.S. Supreme Court enshrine privacy as a fundamental right.

Nevada has "long recognized the existence of the right to privacy.,,79 Nevada law further

requires that, in determining whether a particular action is "highly offensive " courts should and

do consider the degree ofllitrusion , the intruders objectives, and the expectations of those whose

privacy is invaded.

The Nevada Supreme Court articulated one ofthe reasons that the FTB's massive

intrusion into Hyatt's life infringed on his privacy: "The principle is well established that

searches conducted outside the judicial process, without prior approval by judge or magistrate

are per se unreasonable under the Fourth Amendment subject only to a few specifically

10 established and well-delineated exceptions.
,,81

There is a two-part test for assessing whether governmental action violates the Fourth

12 Amendment. The first question is whether a person has exhibited an actual or subjective

expectation of privacy. Hyatt easily establishes this subjective prong ofthe test, for he is very

private.82 Even though Hyatt received considerable publicity after his micro-computer patent

issued in 1990 and during his patent interference dispute with Texas Instruments, the publicity

was primarily business-related, not personal. 

The second question is whether that expectation of privacy is one that society deems to be

the protection against unreasonable searches and seizures fully applies in the civil context"

78 See Request for Judicial Notice, at 5 , submitted with opposition to motion for judgment on
21 the pleadings, Exhibit 7 to Appendix.

79 People for Ethical Treatment of Animals (PETA) v. Bobby Berosini, Ltd. 111 Nev. 615
895 P.2d 1269 (1995), modified on other grounds 113 Nev. 632, 940 P.2d 127 (1997) (crediting

23 Justice Louis Brandeis and Professor William Prosser for the invention of the tort of privacy,
noting that the Restatement language, drafted by Dean Prosser, has been "adopted, often

24 verbatim , by the vast majority of American jurisdictions.

25 80 PETA 111 Nev. at 634 (emphasis added).

26 81 
Alward v. State 112 Nev. 141 , 151 912 P.2d 243 250 (1996) (citing to u.s. Supreme

Court precedent and earlier Nevada Supreme Court precedent).

82 See, e. Hyatt Affid. , ~ 6- , 127-138.

83 
Katz v. United States, 389 u.S. 347 , 351 88 S.Ct. 507, 19 L.Ed.2d 576 (1967).
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