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Chronological Index

Doc
No.

Description

Bates Nos.

Court Minutes re: case remanded, dated
September 3, 2019

RA000001

Plaintiff Gilbert P. Hyatt’s Brief in Support of
Proposed Form of Judgment That Finds No
Prevailing Party in the Litigation and No
Award of Attorneys Feesor Costs, filed
October 15, 2019

RA000002-
RA000846

Exhibits 14-34 to Plaintiff Gilbert P. Hyatt's
Brief in Support of Proposed Form of
Judgment That Finds No Prevailing Party in
the Litigation and No Award of Attorneys’
Fees or Costs to Either Party, filed October
15, 2019

~ A
© o
o

RA00084 -
RA001732

Exhibits 35-66 to Plaintiff Gilbert P. Hyatt's
Brief in Support of Proposed Form of
Judgment That Finds No Prevailing Party in
the Litigation and No Award of Attorneys’
Fees or Costs to Either Party, filed October
15, 2019

8, 9, 10,
11,12

RA001/33-
RA002724

Exhibits 67-82 to Plaintiff Gilbert P. Hyatt's
Brief in Support of Proposed Form of
Judgment That Finds No Prevailing Party in
the Litigation and No Award of Attorneys’
Fees or Costs to Either Party, filed October
15, 2019

12, 13,
14, 15,
16

RA002725-
RA003697

Exhibits 83-94 to Plaintiff Gilbert P. Hyatt's
Brief in Support of Proposed Form of
Judgment That Finds No Prevailing Party in
the Litigation and No Award of Attorneys’
Fees or Costs to Either Party, filed October
15, 2019

16, 17

RA003698-
RA004027




7 Correspondence re: 1991 state income tax 17 RA004028-
balance, dated December 23, 2019 RA004032

8 Court Minutes re: motion for attorney fees 17 RA004033-
and costs, dated April 23, 2020 RA004034

Alphabetical Index
Doc Description Vol. Bates Nos.
No.

7 Correspondence re: 1991 state income tax 17 RA004028-
balance, dated December 23, 2019 RA004032

1 Court Minutesre: case remanded, dated 1 RA000001
September 3, 2019

8 Court Minutes re: motion for attorney fees 17 RA004033-
and costs, dated April 23, 2020 RA004034

3 Exhibits 14-34 to Plaintiff Gilbert P. Hyatt's |4, 5, 6, 7, | RA000847-
Brief in Support of Proposed Form of 8 RA001732
Judgment That Finds No Prevailing Party in
the Litigation and No Award of Attorneys
Fees or Costs to Either Party, filed October
15, 2019

4 Exhibits 35-66 to Plaintiff Gilbert P. Hyatt's |8, 9,10, | RA001733-
Brief in Support of Proposed Form of 11,12 RA002724
Judgment That Finds No Prevailing Party in
the Litigation and No Award of Attorneys
Fees or Costs to Either Party, filed October
15, 2019

5 Exhibits 67-82 to Plaintiff Gilbert P. Hyatt's |12, 13, | RA002725-
Brief in Support of Proposed Form of 14, 15, RA003697
Judgment That Finds No Prevailing Party in | 16
the Litigation and No Award of Attorneys
Fees or Costs to Either Party, filed October
15, 2019

6 Exhibits 83-94 to Plaintiff Gilbert P. Hyatt's | 16, 17 RA003698-
Brief in Support of Proposed Form of RA004027
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Judgment That Finds No Prevailing Party in
the Litigation and No Award of Attorneys’
Fees or Costs to Either Party, filed October

15, 2019
Plaintiff Gilbert P. Hyatt’s Brief in Support of | 1, 2, 3,4 | RA000002-
Proposed Form of Judgment That Finds No RA000846

Prevailing Party in the Litigation and No
Award of Attorneys Feesor Costs, filed
October 15, 2019




CERTIFICATE OF SERVICE

Pursuant to NRAP 25, | certify that | am an employee of HUTCHISON &
STEFFEN, PLLC, and that on this 1% day of October, 2020, | caused the above and
foregoing document entitted APPENDIX TO RESPONDENT’SBRIEF ON
BEHALF OF GILBERT P. HYATT - VOLUME 4 OF 17 to be served by the
method(s) indicated below:

viaU.S. mail, postage prepaid,;
X viaFederal Express,
viahand-ddivery;

viaFacamile

upon the following person(s):

James A. Bradshaw, Esg. Patricia K. Lundvall, Esg.
MCDONALD CARANO WILSON MCDONALD CARANO WILSON
LLP LLP

100 West Liberty Street, 10th Floor 2300 West Sahara Avenue, Suite 1000
Reno, NV 89501 LasVegas, NV 89102

Attorneys for Appellant Attorneys for Appellant

Franchise Tax Board of the State of Franchise Tax Board of the State of
California California

Robert L. Eisenberg, Esq.

LEMONS, GRUNDY & EISENBERG
6005 Plumas Street, Suite 300

Reno, NV 89519

Attorneys for Appellant
Franchise Tax Board of the Sate of
California

/s Kaylee Conradi
An employee of HUTCHISON & STEFFEN, PLLC
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Clara was asked if the apartment 237 appeared to be regularly

occupied, and she stated no,

that he he had told her that he travelled

a lot. There had been no complaints about him from the other
tenants. She checked the maintenance report from when the apartment
vwas vacated in April of 1992, She said that the apartment was very

clean when he moved out and

fenting it out again.

Mr. Hyatt had stated in his
a house and that he was movi
signed the move-out notice.

that there were no damages to the

. apartment. They only had had to do minimal maintenance before

letter of 30 day notice that he had bought
ng back to California. Grace Jeng had
He had listed as a forwarding address

P.O. Box 60028 Las Vegas, Nevada. ‘

Clara had stated that she di

d not observe Mr. Hyatt moving into the

aparwment, so she did not know how much or what type of furniture he

had moved into the apartment

When asked whether we had any record of how the rent had been paid,

through the mall, in person,
record of jit. Mr. Hyatt pa

etc. We indicated that we have no
id the rent by check each month. The

file had an envelope which Mr, Hyatt had used to pPay the rent. The

envelope had a return addres
envelope was postmarked from
12/8/91. Clara stated tha
a post dated check.

Clara did not remember seein

s of P.O. Box 60028 Las Vegas. The
Long Beach, California and was dated
t he would pay the rent ahead of time with

g any vehicles at the apartment and does

not remember seeing any other individuals at the apartment . She does

not remember seeing any visi
the mail for the apartments

tors to the apartment. She said that
is delivered to their individual

mailboxes. She said that she had not observed Mr. Hyatt ever using’
the swimming pool, Jacuzzi, etc.

0000379

CONFIDENTIAL

Fagez H 01546

RA000736

ARA00379
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when asked if any of the tenants currently in the building where
apartment 237 is lived there during the period from 10/91 through
4/92, Clara stated that apartments 133 and 135 had lived there for at
least 5 years. .

wWe have read the foregoing consisting of 3 page(s). We fully
understand this statement and it is true, accurate and complete to the
best of our knowledge and belief. We have made the corrections shown
and placed our initials opposite each. :

We made this statement freely and voluntarily, without any threéats or
rewards, or promises of reward having been made to us in return for

it.

(Signature of Affiant) : (Signature of Affiant)
(Date) {Date)
(Telephone Number of Affiant) (Telephone number of Affiant)

Sﬁbscribed and sworn to
before me this 6th day
of March , 1995 at

\'d eva
(Signature) ' (Signature of Witness)
(Title) {Date)

0000280

CONFIDENTIAL
Fages H 01547

RAQ00737

ARA00380
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STATE OF CALIFORNIA

FRANCH!ISE TAX BOARD - —
3 N. GLENDAKS BLVD., SUITE 200 DEMAND TO FURNISH
JABANK, CA 91502-1170 INFORMATION

: Authorized by

California Revenue & Taxation Code

The People of the State of California to: Section 19504 (formerly 19254 (a) and 26423 (a)")

Ms. Sherri lewis & Ms. Clara Kopp
c/o Wagon Trails épartments

3225 South Pecos Road

Las Vegas, Navada 5912}

In the Matter of: - ' Social Security No.: 085-30-9999
Gilbert Hyatt or Corporation No. ;
For the years

This Demand requires you to furnish the Franchise Tax Board with information specified below from records in
your possession, under your control, or from your personal knowledge. The information will be used by this
department for investigation, audit or collection purposes pertaining to the above-named taxpayer for the years
indicated.

Please provide copies of the following documents from the file of Gilbert

Hyatt:

copy of rental application.

. Copy of applicant's employer, previous address, closest relarive, etc.
Copy of 30 day notice letter from Mr. Hyatt.

Copy of envelope in file postmarked December 8, 1991.

Copy of a report from maintenance after Mr. Hyatt vacated the apartment.
€xpy of forwarding address given by Mr. Hyatt

NS WN -

FRANCHISE TAX BOARD

By: Sheila €ox

Authorized Representative
Da[ed: 3/10/95
Telephone:  (818) 556-2942

“ T egislation effective January 1, 1994 (S.B. 3, Stats. 1993, Ch. No. 31) consolidated certain provisions of the Cafifornia Revenue & Taxation
1de which caused some sections to be revised and renumbered.

FTB «973-29 MEV 2.9¢)
CONFIDENTIAL

H N1454R%

RAQ00738

ARA00381



" "TE OF CALIFORNIA

>C H)aris

._,I

CHISE TAX BOARD

‘35, 1. GLENOAKS BLVD., STE. 200
BURBANK, CA 81502-1170

SS56-2942
3/23/95 ' ' -

Congration Ner Tamid
2761 Emerson Avenue
Las Vepas, Nevada 89121

Gentlenmen:

For the purpose of administering the Personal Income Tax Law of
the State of California, we would appreciate your cooperation in
_providing the documents specified in our form FTB 4973-39 here
enclosed. ' :

For your convenience we have enclosed self addressed, postage
paid envelopes.

Thank you very much for your cooperation.
Sheila Cox '
Tax Auditor ‘ :

0000282

RAQ000739

ARAQ0382
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STATE OF CALIFORNIA

e 3fit 3

“RANCHISE TAX BOARD
N. GLENDAKS BLVD., SUITE 200
{BANK, CA 91502-1170

The People of the State of Califomnia to;

. Congrgation Ner Tamid
2761 Emerson Avenue
Las Vegas, Nevada 89121

In the Marter of:
Gilbert P. Hyatt

DEMAND TO FURNISH
INFORMATION

Authorized by
California Revenue & Taxation Code
Scction 19504 (formerly 19254 (a) and 26423 {a)*)

Social Security No.: 069-30-9999
or Corporation No. ; '
For the years

This Demand requires you to furnish the Franchise Tax Board with information specified below from records in

your possession, under your control, or from
department for investigation, audit or collection

indicated.

your personal knowledge. The information will be used by this
purposes pertaining to the above-named taxpayer for the years

1. Please verify dates of any contribuytions made since 199].

—

- 2. Copy of application for membership,

\

3. Copy of any mddress changes submitted and date submitted.

4. Becords of attendance at any services, meetings, or functions.

FRANCHISE TAX BOARD

S,
By: €ox

Anlbonud Representative
Dated: 3/23/95

Telephone:  (818) 556-2942

“.’/ . (-

Y I
g en T
RER SN

ey BT
b fRamamevay o

* ° islation effective January 1, 1994 (S.B. 3, Suts. 1993, Ch. No,
le which caused some sections 1o be revised and renumbered.

31) consolidated certain provisions of the California Révenue & Taxation

0000363
P CONﬁDENTIAL

: "H01626

RA000740

ARA00383
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27 ATE OF CALIFORNIA
i
%,

CHISE TAX BOARD
.. GLENOAKS BLVD., STE. 200

BURBANK, CA 81502-1170

S56-2942
3/24/95

Las Vegas Sun
888 S. Valley View Blvd.
Las Vepgas, Nevada 89153

For the purpose of administering the Personal Income Tax Law of
the State of California, we would appreciate your cooperation in
providing the documents specified in our form FTB 4973-39 here
enclesed.

For your convenience we have enclosed self addressed, postage
paid envelopes. -

Thank you very much for your cooperation.

Sheila Cox
Tax Auditor

0000384

UUH 01636

YL

RAQ00741
' ARA00384



STATE OF CALUFORNIA

¢ TRANCHISE TAX BOARD
i N. GLENOAKS BLVD., SUITE 200
" 4BANK, CA 815021170

The Peopie of the State of Califomia to:

Las Vegas Sun o
800 S. Valley View Blvd.
Las Vegas, Nevada 88153

In the Matter of:

GTlbert P. Hyatt

DEMAND TO FURNISH

INFORMATION

Authorized by
California Revenue & Taxation Code
Section 19504 (formerly 19254 (a) and 26423 (a)*)

Social Security No.: 069-30~9999
or Corporation No. :
For the years

This Demand requires }'ou to furnish the Franchise Tax Board with information specified below from zecords in

your possession, under your control, or from
department for investigation, audit or collecti

indicated. -

your personal knowledge. The information will be used by this
on purposes pertaining to the above-named taxpayer for the years

1. Indicate if the above individual has subscribed to the Las Vegas Sun

E: during the period from 10
address that the subserip

2, Was there a subschiption to the Las Ve
during the period 11/91 - 4/927
- on whose account it was billed.

FRANCHISE TAX BOARD

By: S. Cox

Amtharend D

Dated: 3/24/95

Telephone: (818} 556~-2942

‘gislation cffective January 1, 1994 (S.B. 3, Stats. 1993, Ch. No. 31
- de which caused some sections 10 be revised and renumbered.

* FTB 4973-38 (REV 3-04)

3//07. 7

/91 to the present. . If yes, indicate the
tion was sent to.

gas Sun at 3225 S. Pecos apt, 237
If so, indicate the name of the person

) consolidated certain provisions of the California Revenue & Taxation

RAQ00742

ARA00385
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~+ TATE OF CALIFORNIA

N CHISE TAX BOARD
+ . GLENDAKS BLVD,, STE. 200
BURBANK, CA 91502-1170

356-2942
3/24/95

Las Vegas Valley Water District
12@1 S, Valley View Blvd.
Las Vegas, Nevada 891353

For the purpose of administering the Personal Income Tax Law of
the State of California, we would appreciate your cooperation in
providing the documents specified in our form FTB 4973-39 here
enclosed. )

o For your convenience we have enclosed self addressed, postage
i, . paid envelopes. :

Thank you very much for your cooperation.

Sheila Cox
Tax Auditor

- - 0000386

T coNbRAL

5/” 0 - H01638

RA000743

ARA00386



STATE OF CAUFORNIA

Sc3p 1/‘)5

/|

S

“RANCHISE TAX BOARD
N. GLENDAKS BLVD., SUITE 200
iBANK, CA 91502-1170

The People of the State of California to:

Las Vegas Valley Water Distric
1001 S. Valley View Blvd,
Las Vegas, Nevada 89153

In the Maiter of:

Gilbert P. Hyatt

your possession, under your control, or from
department for investigation, audit or collecti
indicated.

1. Copies of water bili
billed) at 7335 Tara

This Demand Tequires you to furnish the Franchise Tax Board with

s (with the name of the
» Las Vegas, Nevada ._for

DEMAND TO FURNISH
INFORMATION

Authorized by
California Revenue & Taxation Code
Section 19504 (formerly 19254 (a) and 26423 (a)*)

t

Social Security No. :
or Corporation No. :
For the years

069-30-9999

information specified below from records in
your personal knowledge. The information will be used by this
on purposes pertaining to the above-pamed taxpayer for the years

Person on whose account it was
the following period:

April 1992 to December 1992

January 1993 to December 1
January 1994 to December 1
January 1965 to present

MMSE TAX BOARD

Sheila Cox

By:
Authorized Representative

‘Dated: - 3/24/95

Te]cphonc; !818) 55562942

- cwuchumdwmesauiommbemiudmdm

L
-

. 8 v 3.0¢) . '

* -<islation effective Junuary 1, 1994 (S.B. 3, Stats. 1993
rumbered.

993
294

I

, Ch. No. 31) consolidated certain provisions of the California Revenue & Taxation

0000387
H 01639

i

RA000744

ARAQ0387



JSTATE OF CALIFORNIA
% CHISE TAX BOARD
~. . GLENOAKS BLVD., STE. 200

BURBANK, CA 91502-1170

SS86-2942

3/24/95

Silver State Disppsal Service
77@ E. Sahara Blvd.
Las Vegas, Nevada 89104

For the purpose of administering the Personal Income Tax Law of
the State of California, we would appreciate your cooperation in
providing the documents specified in our foram FTB 4973-39 here

enclosed.

_ For your convenience we have enclosed self addressed, postage
Ne- paid envelopes, :

Thank you very much for your cooperation.

Sheila Cox
Tax Ruditor

- 0000268

YN Uy 0iéin

RA000745

ARAD0388
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STATE OF CALIFORNIA ) }3
' "RANCHISE TAX BOARD ‘ —
] N, GLENDAKS BLVD, SUITE 200 DEMAND TO FURNISH
ABANK, CA 915021170 : INFORMATION
’ : Authorized by '
California Revenue & Taxation Code
The People of the State of California to: Section 19504 (formerly 19254 (a) and 26423 (a)*)
Silver State Disposal Service
770 E. Sahara Blvd.
Las Vegas, Nevada 89104
In the Matter of: Soctial Security No, : 069-30-9999
or Corporation No. :

Gilbert P, Hyatt For the years

This Demand requires you to furnish the Franchise Tax Board with information specified below from records in
your possession, under your control, or from your personal knowledge. The information will be used by this
department for investigation, audit or collection purposes pertaining to the above-named taxpayer for the years
indicated.

1. Copies of trash disposal bills (with the name of the person on whose
P account it was billed) at 7335 Tara Las Vegas, Nevada, for the following
*\5‘ period: _ _ _ .

April 1992 to Becember 1092 -
January 1593 to December 1993
Jdnuary 1994 to December 1994
January 1995 to present

FRANCHISE TAX BOARD

By:___Sheila Eox
Authorized Representative

Dated: 3/24/95
Telephone: (818) 556-2942

gislation effective January 1, 1994 (SB. 3, Stats. 1993, Ch. No. 31) consolidated cestain provisions of the California Revenue & Taxation

Je which caused some sections 1o be revised and renumbered, ‘
0000369 .

‘2)/” ’4 / : VRSN LA,

"HOT641 -

FT0 4973-39 (REV 3-04)

RAQ000746

ARA00389




.+ ““ATE OF CALIFORNIA

A 'CHISE TAX BOARD
L .. GLENOAKS BLVD., STE. 200
BURBANK, CA 81502-1170

556-2942 : -
3/24/95

Southwest Gas Corp.
P.0. Box 985i2.
Las Vegas, Nevada 89193-8512

For the purpose of administering the Personal Income Tax Law of
the State of California, we would appreciate your cooperation in
providing the documents specified in our form FTB 4973~39 here

4 nclosed.

.
For your convenience we have enclosed self addressed, postage
paid envelopes. : i

Thank you very much for your cooperation.

Sheila Cox
Tax Auditor

. - 0000290

s - HO01642

RAQ00747

ARA00390



STATE OF CALIFORNIA

- Il T
FRANCHISE TAX BOARD

~3 N. GLENOAKS BLVD., SUITE 200 DEMAND TO FURNISH

RBANK, CA 91502-1170 _ INFORMATION
. ‘ Authorized by
. California Revenue & Taxation Code
The People of the State of California to: Section 19504 (formerly 19254 (a) and 26423 {a)*)

Southwest Gas Corp.
P.0. Box 98512
Las Vegas, Nevada 89193-8512

In the Matter of: - - Social Security No. : 069-30-9999
or Corporation. No. :

Gilbert P. Hyatt For the years

This Demand requires you to fumish the Franchise Tax Board with information specified below from records in
your possession, under your control, or from your personal knowledge. The information will be used by this
department for investigation, audit or collection purposes pertaining to the above-named taxpayer for the years
indicated.

1. Cépies of gas bills (with the name of the person on whose account it
was billed Jat 7335 Tara, Las Vegas for the following period:

April 1992 to December 1992
Janvary 1993 to December 1993
January 1994 to December 1994
January 1995 to present

FRANCHISE TAX BOARD

By: Sheila Cox
Authorized Representative

Dateq: 3/24/95 : )

‘Telephone:  (818) 556-2942

hd L:gislaﬁon effective January 1, 1994 (S.B. 3, Stats. 1993, Ch. No. 31} consolidated certain provisions of the California Revenue & Taxation

de which caused some sections 10 be revised and renumbered,
0000391

RA000748

ARAQ00391
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$TATE OF CALIFORNIA

'RANCHISE TAX BOARD

333 N. GLENOAKS BLVD., SUITE 200
BURBANK, CA 91502-1170
TELEPHONE: (B18)

. 556-2942
874795

Las Vegas Sun .
800 S. Valley View Blwvd.
Las Vegas, Hevada 89153

Gentlemen:

For the purpose of administering the Personal Income Tax Lav of
the State of California, we would appreciate your cooperation in
providing the documents specified in our form FTB 4973-39 here

enclosed.

For your convenience ve have enclosed self addressed, postage
paid envelopes.

Thank you very much for your cooperation.

Sheila Cox
Tax Auditor

0000392

CONTFIDENTIAL

H 01852

ARA00392
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“your possession, under your control, or from your personal kn

“ATE OF CALIFORNIA : ¥
'AX BOARD : — ekl
L oARS BLVD~ SUITE 20 DEMAND TO FURNISH
- INFORMATION

BURBANK, CA 91502-1170
Authorized by

California Revenue & Taxation Code
The People of the State of California to: Section 19504 (formerly 19254 (2) and 26423 (2)°)

Las Vegas Sun
800 S. Valley View Blivd.
Las Vegas, nevada 89153

Social Security No.: 069-30-9999
or Corporation No. :
For the years :

In the Matter of:
Gilbert P. Hyatt

with information specified below from records in
owledge. The information will be used by this
to the abov_e-qaméd taxpayer for the years

. Thstcmand requires you'-_td,‘fﬁmi._él:; the Franc'llis'c"fll‘ax_ Board

. department for investigaliién_,.._a‘l_‘tg__cvli@ ioy.collection purposes pertaining
indicated. T _

vidual has subscribed to the Las
Vegas Sun during the period from 1991 to the present. If yes,
please indicate the start and stop dates of service and the
address that the subscription was sent to.

1. Indicate if the above indi

2, Indicate if there were -any s“ﬁbscri.ptions to the Las Vegas Sun
at 3225 S. Pecos Apt 237 during 1991-1992 and at 7335 Tara
from 1992 to the present. If so, indicate the start and stop

dates of service and the name(s) of the person(s) on whose
account it was billed. )

FRANCHISE TAX BOARD

By: S. Cox

Authorized Representative

Dated: 8/4/95

Telephone:  (818) 556-2942

* legisiation effective January 1, 1994 (S.B. 3, Stats. 1993, Ch. No. 31) consolidated ceriain provisions of the California Revenue & Taxation

Code which czused some sections (0 be reviscd and renumbered.

0000323

CONFIDENTIAL

’ P101853

. FTB 4973.23 (REV 3 94} - o

RAQ00750

ARA00393



STATE OF CALIFORNIA

o ®

FRANCHISE TAX BOARD

;6150 VAN NUYS BOULEVARD, ROOM 100
VAN NUYS. CA 91401

Tel: (818) 901-5225
Fax: (818) 9@1-5615

August 17, 1993 ) In reply refer

to VHN:MS

Attn: Michael W. Kern, CPA

Piercy, Bowler, Taylor & Kern
6600 ¥. Charleston Blvd., Suite #1118
Las Vegas, NV 89102

Gilbert P. Hyatt

"CA Personal Resident/Non Resident Income Tex
Audit For Years 1589 & 1990 & 1991

Taxpayer ID # 069-30-9999

- Dear Nr. Kern:

I = I have reviewved the information provided with your August 4,
' 1993 correspondence, and require the folloving additional

1)

2)

| 3)

2)

S

o — —

data:

.Copies of all contracts/agreements regarding the

microprocessor chip between:
A) Hyatt and Fujitsu

B) Hyatt and Matsushita

C) Hyatt and Phillips

D) Hyatt and Pioneer

The 1991 Schedule C for LCD/Computers business deducted
$24, 267,350 in commissions and fees. Please provide a
schedule or list showing to vhom thege commissions snd
fees vere paid to. Also provide either 1099°'s or
cancelled checks for the commissions and fees paid during
1991.

Research & Development Expenses of $233, 885 were deducted
on the 1991 Schedule C. Please provide a schedule showving
the breakdown of these expenses.

Please furnish a copy of the closing escrov statemen:i for
the sale of the La Palma home at 7841 Jennifer Circle.

Please provide a copy 6f the ieasing/renial =
the apartment on 3225 S. Fecos Rosd in Las veges, kevada.

CONFIDENTIAL S o 0030394

H 01236

gresmern . Ior

RAQ00751

ARAQ0394
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Gilbert P. Hyatt By
August 17, 1993
Page 2 0f 2 ) -

6) Please provide a copy of the closing escrov statement for
the purchase of the home in Las Vegas, Nevada.

Pleage submit the requested informetion to the mebove address
by September 14, 1993.

To ensure proper handling, sttech a copy of this letter to
your reply.

Thank you for your cooperation.

%?&W
Marc Shaye

Tax Auditor

0000395

CONFIDENTIAC. -d

H 01237

RAQQQ752

ARA00395



STATE OF CALIFORNIA

FRANCHISE TAX BOARD
" 133 N. GLENOAKS BLVD., SUITE 200
JURBANK, CA 91502-1170
SLEPHONE: (818)

Hermn

SuivE wild

T
]
-

{7 Non Recident lncoms Tax
X 1999 & 199
9994

Dear ™. morrn:

transterred to Meé Toiiswing ths
Trom TNE Board. I fave reviewss Los
ST eO (&mong

1
o
o
e
ct
n
]
ul
Ll
3
m
m

Trhe aboy
SepAariur: oT MArs o ave
¥i1les ano found Trhat Inie TGiiowling were reque
others) asn August 1V, 14932

u

ra/aQgceements petweern:

o
-
—
n
[al
a
o
R
s
n
-+

3. Copa
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STATE OF CALIFORMIA

“RANCHISE TAX BOARD

333 N. GLENOAKS BLVD., SUITE 200
BURBANK, CA 91502-1170
TELEPHONE: @18} oo 5945

6/22/95

l Mr. Michael W. Kern CPA

c/o Piercy, Bowler, Taylor, & Kern
6100 Elton Ave. #1000

Las Vegas, Nevada 89107

Re: Request for Information
Gilbert P. Hyatt
1991

Dear Mr. Kern:

I have received your letter with the documentation earlier this week.
In addition to the items still outstanding, one additional item will
be needed. The taxpayer should send a list of other individuals who
are authorized to use his credit cards and bank accounts. For each
account, list the authorized individual(s). If the taxpayer is the

) only person authorized to use the account, please state that Mr. Hyatt
is the only authorized user of the acccunt. If it is not posssible
to obtain this information from the banks and credit card companies, a
signed statement from the taxpayer will be accepted:

Please send this information to my office by July 7, 1995.

Sheila Cox
Tax Auditor

cc: Eugene Cowan
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TELEPHONE CORRESPONDENCE .

WITH TAXPAYER'S NEVADA REPRESENTATIVE hadl
MICHAEL KERN
Date Person Contacted Purpose

07/02/1993[Kem calls Shayer

Mike Kem calied (702) 384-1120 - said he is
representing Gilbert Hyatt left msg.

07/08/1993|Shayer calls Kemn

Rtn. Call - rep. Not in ieft msg.

07/12/1993|Kem calls Shayer

Rep. Call and left msg.

07/12/1993{Shayer calls Kern

Called back and left msg

07113/1993|Kem calls Shayer

Rep called said he would be fwd POA
Power of Attomey

08/19/1993{Kem calls Shayer

rep called left msg.

06/19/1993|Shayer calls Kern back

Called him back - t/p wants me to review contracts
for patents at his lawyers office in Van Nuys- will
call when they are available.

06/09/1994|Soriano retums Kemn's call

Retumed call to tax rep in Las Vegas re: my letter

of 5/24, said he can not furnish requested documents
now but will consuit first with ¥p's L.A. attomeys.

Rep to call me.

12/01/1994{Cox calls Kem

Called rep and left a message for him to call me -

12/01/1994 {Kem calls Cox

Spoke to Mr. Kem - told him that the case was
transferred to me and that | will be sending a
document request to him -

01/05/1995|Kem calls Cox

Mike Kern (rep from Las Vegas) called - he has not
met deadline - He wants to know why we want
checks - He said that it would be too expensive -

He said that he will provide a letter from the governar-
He wants to know if we will pay for copying checks -

[ told him that | will check on this and get back to

him.

The taxpayer’s representative Mike Kem called from Las Vegas to

tell me that he wouldn't be meeting the deadline of 1/5/95 which

had been set for the document request sent to his office. He

said that he had been skiing with the taxpayer at Mount
Charieston over the weekend and had discussed the issue with
him. He explained to me that he is good friends with the taxpayer
and that they often spend time together, and include their

children sometimes.

Mike felt that the document request is unreasonable, as it would
cost the taxpayer too much in professional fees to copy all of the
checks. He wanted to know if we would be willing to bear the
cost, or if | would be willing to come to Las Vegas to do the
photocopying myself. | told him that | would check on the policy
of the department and get back to him about this.

continues on next page
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TELEPHONE CORRESPONDENCE

WITH TAXPAYER'S NEVADA REPRESENTATIVE i
MICHAEL KERN
Date Person Contacted Purpose
01/05/1995 Mike said that he feit that he had provided enough documentation to

{cont)

prove that Mr. Hyatt was a Nevada resident. Mike said that Mr.
Hyatt is in Nevada now: he owns a house in Nevada and no longer
owns any property in Califomia. According to Mike, Mr. Hyatt's

lcars are registered in Nevada. Mike said that Mr. Hyatt moved

himself to Nevada in a trailer that Mr. Hyatt owns. After moving
to Nevada, he changed the registration on this trailer to Nevada.
Mike doesnt understand why we don't accept this.

Mike explained that he and Mr. Hyatt had been involved in the
political campaign for the Nevada Governor Miller. They also were
supporting the Nevada senator and other judges. He said that Mr.
Hyatt had been involved in GATT legislation. He said that he
would provide a letter from the govemnor of Nevada stating that Mr.
Hyatt was a Nevada resident, and that this should be sufficient
documentation.

| explained to Mike that | was not questioning whether or not Mr.
Hyatt was in Nevada, that | was just trying to determine the date
that he ieft Califomia. 1 explained that the copies of the checks
were required by our legal department. This documentation is
analyzed to determine a pattem of the taxpayer's spending habits
and to determine when the taxpayer severed ties with California
and established ties in the state of Nevada.

Mike said that he would have to talk to the atiorney about this,

as Mike was in Nevada, and was not well versed in California tax
laws. He said that the taxpayer's legal firm was Mayor Riordan's
firm. He said that he would get a letter from the govemor of
California, if necessary. | told him that | would accept this if he
wanted to give it to me, but that | would not necessarily accept it
as conclusive evidence.

01/05/1995[Cox calls Kem

Called rep Mike Kem and informed him that we will
need the names of bank accounts, iocations, and

account numbers. | toid him that we would request
information from the bank directly. He said that he

would discuss this with the attorney.
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TELEPHONE CORRESPONDENCE

WITH TAXPAYER'S NEVADA REPRESENTATIVE

MICHAEL KERN

Date Person Contacted

.

Purpose

02717/1995|Kem calis Cox

Received a call from Mike Kern - He said that they have
most of the documentation together - He has sent it to
Eugene Cowan's office, as he is worried about the
taxpayer's privacy. He said that | should contact Mr.
Cowan to examine the records. He said that they have
the cancelled checks for the phone bills, but that they
were not able to get the phone records. He stated that
the phone company only keeps the records for 60

days. - He said that many of his records such as
calendar, etc. show calls to the taxpayer on a frequent
basis, as they are good friends. He said that he would be .
willing to provide these records if necessary.

03/09/1995]{Kermn calls Cox

The taxpayer's representative Mike Kern callec from Las Vegas
after | went to his office yesterday. | told him that | had been in
town and that | had stopped by to introduce myself. | told him
that we were in town on several cases to obtain information.

He said that he would have cancelled his appointment if hie had
known. He asked if there was any specific questions about Gil

"land | said that there were not at the present.

He said that Githad called him because he had gotten a letter
from the bank about our request for information about the safe
deposit boxes. | explained to him that | had gotten the
information about the safe deposit boxes from the cancelled
checks and that ! just wanted to verify the safe deposit boxes.

| told him that we were not allawed to request financial information
directly from the bank, and that we had to get authorization from

the taxpayer.

He said that they are trying to get all of the other financial
information together for us as soon as possible. He asked
whether they were in frouble as far as getting the documentation,
and | explained that they were still within the deadline. }
explained to him that | understand that it takes a long time to get
this type of documentation together.

04/11/19951Kem calls Cox

Rep called late in the afternoon - they are working on
getting the information - They need about 10 more days -
continued

Mike Kem said that they are unable to get info from
attorney Petty Brugman re: wire transfers. He said that
attomey had been appointed - He said that they can get
information regarding when the funds were transferred to
Gil - | agreed to aflow 10 more days.
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NARRATIVE REPORT
GILBERT P. HYATT
SS #069-30-9999

TYE 1991
3. Post Office Boxes
The taxpayer rented at least two P.0. boxes in Las Vegas. One of the
boxes was forwarded to Mail Room Plus at 4012 S. Rainbow Blvd. in Las
Vegas. (See w/p 3/18.1.) When we were in Las Vegas on 3/6/95, we
went to the Mail Room Plus. The manager stated that the box 469 was

. closed and that someone else was using it. We sent a subsequent
request to the U.S. Postmaster on 3/23/95, who confirmed that mail is
delivered to Gilbert Hyatt at Mail Room Plus Suite (Box} 469.

(See w/p 3/119.)

4. YVoter Registration

Gilbert Hyatt registered to vote in Nevada on 11/27/91 and listed his
address as 3225 S. Pecos Road Las Vegas, according to a letter
received on 4/28/54 from the Clark County Department of Election

(w/p 3/186).

On 7/13/94 auditor PFelix Soriano called the Clark County Department of
_Election Records Department. He spoke with a woman named Shawna.

He inquired whether Gilbert Hyatt actually voted in Nevada.

.According to their records, Gilbert Hyatt voted once in the 11/92
eleéction. She told Felix that Gilbert Hyatt’'s registration affidavit
showed the South Pecos Road address. On 7/5/94, Gilbert Hyatt re-
registered claiming to be residing at 5441 Sandpiper Land in Las Vegas

and he was assigned to a different precinct. According to the
Department of Elections employee, one must prove where he or she
resides when registering or re-registering. Proof usually sheowing a

bill address to the place or a driver’s license with the same address
claimed on the affidavit.

Felix called the Clark County assessor’'s office (702) 455-3882 to
verify ownership of 5441 Sandpiper Lane Las Vegas. Evelyn of that
office said that the property is in the name of Michael W. and 1a Don
Kern since 12/14/82. Michael Kern is Gilbert Hyatt’s accountant.
The ownership of 5441 Sandpiper Lane in Las Vegas was verified using
Lexis. Mike Kern sold this house on 10/27/94. They bought a new
home at 3646 Ferndale Cove Drive in Las Vegas on 6/3/94.
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STATE OF CALIFORNIA

FRANCHISE TAX BOARD
13 N. GLENQAKS BLVD., SUITE 200 )
.JRBANK, CA 91502-1170

EPHONE: (818) 556-2942

1/19/9¢6
Mr. Eugene G. Cowan
c/o Riordan & McKinzie

300 S. Grand Avenue 29th Floor
Los Angeles, CA 90071

Re: FTB audit of Gilbert P. Hyatt for 1992

Dear Mr. Cowan:

Based upon the findings of the audit of Mr. Hyatt for 1991, we
have decided to formally open an audit for tax year 193%2. A

part year return (540NR) may be required for 1992.

Based upon information obtained from the 1552 1040, Mr. Hyatt

received the following Schedule C gross receipts:

Phillips 348,880,582

Oki 2,975,000
Hitachi 32,914,542
TOTAL $84,770,124

DOCUMENT REQUEST:

1. Provide documentation supporting the above Schedule C
receipts, such as contracts, royalty reports, bank
statements, and documentation of wire transfers, to
verify when the payments were received by Mr. Hyatt.

Please send this documentation to my office by February 9, 1996.

Call me if you have any questions or if you need any additional

informatian.

Sheila Cox
- Tax Auditor

Page 1
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AFF
THOMAS R. C. WILSON, ESQ.

Nevada State Bar # 1568

MATTHEW C. ADDISON, ESQ.

Nevada State Bar # 4201

BRYANR CLARK, ESQ.
Nevada State Bar #4442

McDONALD CARANO WILSON McCUNE
BERGIN FRANKOVICH & HICKS LLP
2300 West Sahara Avenue, Suite lOOQ.

~ Las Vegas, Nevada 89102
* (702) 873-4100

Attorneys for Defendant
DISTRICT COURT
. CLARK COUNTY, NEVADA
[ SR X ’
I GILBERT P. HYATT, Case No. : A382999
Dept. No. : Xvil
Plaintiff, Docket No. R
vs. .
: AFFIDAVIT OF STEVEN J. ILLIA
FRANCHISE TAX BOARD OF THE
STATE OF CALIFORNIA, and DOES 1-100,
inclusive
Defendants.
STATE OF CALIFORNIA ;
ss.
COUNTY OF SACRAMENTO )

STEVEN J. ILLIA being first duly swom upon oath déposes and says as follows:

. P.B2

1. Iam curently employed as an Administator II, Program Manager by the California

Franchise Tax Board (the “FTB™). I have been employed by the FTB for 17 years and in my

current position for 4 years. I have served as an auditor, audit supervisor and district manager

prior to my present position as the Residency Audit Program Manager. I am responsible for the

Residency Audit Program and as such I am familiar with the conduct, duties and requirements of

tax auditors performing residency audits as required by California Revenue and Taxation Code

R H IR

RAQOO765

ARA00408
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‘Sections 17014, 19501, and 15504. I make this affidavit in my official capacity;

2. When a taxpayer claims a change from Califomia residency to residency int another
state the primary function of a tax alzditor is Lo‘detmm'ne whether the taxpayer established
significant permanent ties with the state of claimed residency, and whether significant permanent
ties with California were severed on or near the asserted change of residency date. In making this

+  analysis, it is the tax auditor’s duty ar;d responsibility to evaluate and verify the contentions of
the taxpayer. 3. I have reviewed the signed affidavit of Sheila Cox concerﬁing the Nevada
activities involved in the residency audit of Gilbert P. Hyatt. The activities described by tax

' auditor Cox in her signed affidavit are completely consistent with a tax auditor's function during

' a residmcj audit.

4. The activities described in the Sheila Cox afﬁdaﬁt are fully within the course and
scope of her employment as a tax auditor in the California Franchise Tax Board's Residency

Audit Program.
5. Ifind nothing improper with the activities described in the Sheila Cox affidavit.

i I hereby affirm under penalty of perjury that the assertions of this Affidavit are true.
DATED this 21st day of January, 2000.

Steven J. Illia

. SUBSCRIBED and SWORN to before me

e
M 8 2 o . L,

ERINM. ewarT L

Y COMM. 1236610 <
= Nowwwusuc-cwronmo

@ 0 = ; SONOMA COUNTY
/? L.,‘ My Comn. EaustmOas.mK

this day of January, 2000.

CCCeans

TOTAL P.63

RAQ000766

ARA00409



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

AFF

THOMAS R. C. WILSON, ESQ.

Nevada State Bar # 1568

MATTHEW C. ADDISON, ESQ.
Nevada State Bar # 4201

BRYAN R. CLARK, ESQ.

Nevada State Bar #4442

McDONALD CARANO WILSON McCUNE
BERGIN FRANKOVICH & HICKS LLP
2300 West Sahara Avenue, Suite 1000
Las Vegas, Nevada 89102

(702) 873-4100

Attorneys for Defendant

DISTRICT COURT

. CLARK COUNTY, NEVADA -

I EEEE]
GILBERT P. HYATT, Case No. : A382999
Dept. No. : XVIII
Plaintiff, Docket No. R

Vs.

FRANCHISE TAX BOARD OF THE
STATE OF CALIFORNIA, and DOES 1-
100, inclusive

AFFIDAVIT OF PENELOPE BAUCHE

Defendants.

STATE OF CALIFORNIA )
) ss.
COUNTY OF LOS ANGELES )
PENELOPE BAUCHE being first duly sworn upon oath deposes and says as follows:

1. Tam currently employed as an Administrator I audit supervisor by the California Franchise
Tax Board (the “FTB™). I have been employed by the FTB for twelve years and in my current position

for four and one-half years. As part of my duties, I am regularly required to read and examind

information reported on taxpayer accounts in the ordinary course of operations. I am experienced in

reviewing the Notice Display File (“NDF™) and the interpretation of information that the NDF system

provides. I have reviewed the NDF with respect with Gilbert P. Hyatt and make this affidavit in m}ﬂ
n
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official capacity. The following statements are based upon my personal knowledge and if called as &
witness, I would testify competently thereto.

2. The NDF is an automated database that displays information regarding Notices of Proposed
Assessments (“NPA”) issued to taxpayers.

3. The NPA is a proposed assessment and not a final assessment.

4. For taxable year 1991, Gilbert P. Hyatt’s NDF indicated that a N PA was issued on April 23]
1996 for additional tax in the amount of $1,876,471 and Fraud Penalty in the amount of $1,407 353 25
and mailed to Gilbert P. Hyatt and Mike Kern. (A true and correct copy of the 1991 NDF printout for
Gilbert P. Hyatt is attached hereto as Exhibit A. )

5. The 1991 NPA for Gilbert P. Hyatt was protested. (A true and corréct copy of the NDF -
NPA Selection printout for 1991 and 1992 is attached hereto as Exhibit B.) _

6. For téxable year 1992, Gilbert P. Hyatt’s NDF indicated that a NPA was issued on August 14,
1997 for addtional tax in the amount of $5,669,021 and Fraud Penalty in the amount of $4,251, 765 75
and maxled to Gilbert P. Hyatt and Mike Kern. ((A true and correct copy of the 1992 NDF printout fog
G)lbert P. Hyatt is attached hereto as Exhibit C)

7. The 1992 NPA for Gilbert P. Hyatt was protested. (A true and correct copy of the NDF A
NPA Selection printout for 1991 and 1992 is attached hereto as Exhibit B .)

I'hereby affirm under penalty of perjury that the assertions of this Affidavit are true.

DATED this_ (p _ day of January __»2000.

ic)fu.-&wc /%zmz;a/

Pehelope Bauche

SUBSCRIBED and SWORN to before me
this (A day of January, 2000.

/ / /m%? 3MJLLA(J£

Notary Public

COLLEEN M. BERWICK

. Commission # 1177303
. Notary Pudiic - Calitornia

y SacramentoCounty {1
My Comm. Expires Mar 23, 2002
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STATE OF CALIFORNIA
FRANCHISE TAX BOARD NOTICE OF
P.O. BOX 942867 "  PROPOSED ASSESSMENT
SACRAMENTO, CA 94267-0041

(800) 852-2753

04/23/96
9261139901
GILBERT P HYATT , 1991
PO BX 60028 04728236
LAS VEGAS NV 89160 069309999HYAT
3671399CSF041901
MIKE KERN, CPA
6100 ELTON -
LAS VEGAS NV 89107
INCOME AS REPORTED OR REVISED : $ 17,727,743.00
FILING STATUS - SINGLE
TAX - TABLE _ 1,945,940.00
TOTAL EXEMPTION CREDITS (AS ADJUSTED) 0.00
TOTAL TAX LIABILITY 1,945,940.00
LESS PREVIOUSLY ASSESSED ' 69,469.00
ADDITIONAL TAX 1,876,471.00
PENALTY: ACCURACY RELATED (FRAUD) 1,407,353.25
INTEREST TO 04/23/96 1,256,580.52
TOTAL ADDITIONAL TAX, PENALTY AND INTEREST $ 4,540,404.77

Section 17014 of the California Revenue and Taxation Code defines a
resident as:

1. Every individual who is ip this state for other than a
temporary or transitory purpose; and

2. Every individual domiciled in this state who is ocutside
the state for a temporary or transitory purpose.

|

Any individual who is a resident of this state continues to be a resident
even though temporarily absent from the state.

CONTINUED ON PAGE 2
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FRANCHISE TAX BOARD PAGE 2 NPA 1991 04728236 04/23/96

GILBERT P HYATT 0693099939

Whether a taxpayer's purpose in entering or leaving California is temporary
oxr transitory in character is essentially a question of fact to be deter-
mined by examining all the circumstances of each particular case. (Appeal
of Anthony V. and Beverly Zupanovich, Cal. St. Bd. of Equal., Jan.6, 1976.)
The connections which a taxpayer maintains with this and other states are
an important indication of whether his/her presence in or absence from
California is temporary or transitory in character. {Appeal of Richard L.
and Kathleen K. Hardman, Cal. St. Bd. of Equal., Aug. 19, 1975.) Some of
the many contacts considered relevent are the wmaintenance of a family home,
bank accounts, business relationships, voting registration, possession of a
local driver's license, and ownership of real property. (Appeal of Bernard
and Helen Fernandez, Cal. St. Bd. of Equal., June 2, 1871.)

We assessed the fraud penalty as provided by California Revenue and
Taxation Code Section 19164 (b), formerly section 18685(b). This penalty
conforms to Internal Revenue Code Section 6663, which states that-if any
part of any underpayment of tax required to be shown on a return is due to
fraud, there shall be added to the tax an amount equal to 75 percent of
the portion of the underpayment which is attributable to fraud. we
determined that the entire underpayment is due to fraud. :
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Page: 1 Document Name: untitled

NDF - NPA SELECTION

ACT/ REVENUE NPA/STAT MICROFCH
NO. TY NPA NO. STAT TYPE CODE UNIT USER NPA AMOUNT DATE DATE
001 91 9604728236 NPA RES 3671399 396 CSF  4540404.77 04/23/96 04/22/96
. PRO 05/29/96
002 929704340945 NPA N/R 3671397 343 CLM 14115941.51 08/14/97 08/13/97
' PRO 10/22/97
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STATE OF CALIFORNIA
FRANCHISE TAX BOARD NOTICE OF
P.O. BCX 942867 PROPOSED ASSESSMENT
SACRAMENTO, CA 94267-0041
(800) 852-2753

08/14/97
_ 0000000000
GILBERT P HYATT : 1992
PO BX 81230 04340945
LAS VEGAS NV 89180-1230 069309999HYAT
3671397CLM0B0601
"MR. EUGENE G. COWAN
RIORDAN & MCKINZIE
300 S GRAND AV 29TH
LOS ANGELES CA 90071
INCOME AS REPORTED OR REVISED S 0.00
FEDERAL ADJUSTED GROSS INCOME 84,973,440.00
ITEMIZED DEDUCTIONS ALLOWED -58,968.00 84,914,472.00
REVISED TAXABLE INCOME _ ) _ 84,914,472.00
FILING STATUS - SINGLE v
TAX - TABLE : $,336,332.00
TOTAL EXEMPTION CREDITS (AS ADJUSTED) 0.00
TAX TQO BE APPORTIONED 9,336,332.00
APPORTIONMENT FACTOR ' 0.6072
APPORTIONED TAX 5,669%,021.00
TOTAL TAX LIABILITY 5,669,021.00
LESS PREVIOUSLY ASSESSED : 0.00
ADDITIONAL TAX ' 5,669,021.00
PENALTY: FRAUDULENT FAILURE TO FILE 4,251, 765.75
INTEREST TO 08/14/97 4,195,154.76
TOTAL ADDITIONAL TAX, PENALTY AND INTEREST s 14,115,941.51

Section 17014 of the California Revenue and Taxation Code defines a
resident as:

1. Every individual who is in this state for other than a
temporary or transitory purpose; and

2. Every individual domiciled in this state who is outside
the state for a temporary or transitory purpose.

Any individual who is a resident of this state continues to be a resident
even though temporarily absent from the state.

CONTINUED ON PAGE 2 ‘ 0000415
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FRANCHISE TAX BOARD PAGE 2 NPA 1992 04340945 08/14/97

GILBERT P HYATT v ) 069309999

The term "domicile" has been defined as the one location with which for

. legal purposes a person is considered to have the most settled and

permanent connection, the place where he/she intends to remain and to
which, whenever he/she is absent, he/she has the intention of returning.
(Whittell v. Franchise Tax Board, 231 Cal. App. 2d 278, 284 {41 Cal. Rptr.
673} (1964).) A person may have only one domicile at a time, (Whittell v.
Franchise Tax Board, supra), and he/she retains that domicile until he/she
acquires another elsewhere (In re: Marriage of Leff, 25 Cal. App. 3d 630,
642 {102 Cal. Rptr. 195} (1972). The establishment of a new domicile
requires actual residence in a new place and the intention to remain there
permanently or indefinitely. (Estate of Phillips, 269 Cal. App. 2d 656,
659 {75 Cal. Rptr. 301} (1969).) One's acts must give clear proof of a
concurrent intention to abandon the old domicile and establish a new one.
{Chapman v. Superior Court, 162 Cal. App. 2d 421, 426-427 (328 P.2d)

(1958) .) . '

Whether a taxpayer's purpose in entering or leaving California is temporary
or tramsitory in character is essentially a question of fact to be deter-
mined by examining all the circumstances of each particular case. - {Appeal
of Anthony V. and Beverly Zupanovich, Cal. St. Bd. of Equal., Jan.6, 1976.)
The connections which a taxpayer maintains with this and other states are
an important indication of whether his/her presence in or absence from
California is temporary or transitory in character. = (Appeal of Richard L.
and XKathleen K. Hardman, Cal. St. Bd. of Equal., Aug. 19, 1975.) Some of
the many contacts considered relevent are the maintenance of a family home,
bank accounts, business relationships, voting registration, possession of a
local driver's license, and ownership of real property. (Appeal of Bernard
and Helen Fernandez, Cal. St. Bd. of Equal., June 2, 1971.)

We consider you to be a resident of this state through April 2, 1992 and,
as such, you are taxable on income from all sources through that date.

We have no record of receiving your personal income tax return for the
vear listed above. We have computed your liability based on information
available from employers, federal returns under authorization of Section
6103 (d) of the Internal Revenue Code, or other available sources. -

The fraudulent failure to file a return penalty is assessed in accordance
with California Revenue and Taxation Code section 18681 (d), renumbered as

~section 19131(d). This penalty is calculated as 75% of the underpaid tax.

See the enclosed N/R Exhibit.:

ENCLOSURE (S)
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ATTORNEYS AT LAaw

. 241 RIDGE SIREET

* PO 80X 2670
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s FAX (775) 788-2020
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AFF '

BILL LOCKYER

Attorney General

DAVID S. CHANEY _

Supervising Deputy Attorney General

FELIX E. LEATHERWOOD, State Bar No. 103929
GEORGE M. TAKENOUCH]I, State Bar No. 157963

Deputy Attorneys General

300 South Spring Street, Room 5212
Los Angeles, California 80013
Telephone: (213) 897-2478

Fax: (213) 897-5775

THOMAS R. C. WILSON, ESQ.
Nevada State Bar # 1568
MATTHEW C. ADDISON, ESQ.
Nevada State Bar # 4201
BRYAN R. CLARK, ESQ.
Nevada State Bar # 4442

McDONALD CARANO WILSON McCUNE
BERGIN FRANKOVICH & HICKS LLP
2300 West Sahara Avenue, Ste. 1000

Las Vegas, Nevada 89102
(702) 873-4100

. Attorneys for Defendant FTB
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEVADA

GILBERT P. HYATT,
Plaintiff,
VS.
FRANCHISE TAX BOARD OF THE
STATE OF CALIFORNIA, and DOES

1-100, inclusive,

Defendants.

N Nt i st Nt Vs St vt st S et e

11

JOHN E. MAYERS ¥27

Case No. CV-5-88-00284-HDM (LRL)

AFFIDAVIT OF
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24t MIDGE STREET

» P.O. BOX 2670

B89505.2670

RENO. NEVADA

(7751 788:2000

« FAX 1775 788.2020

W O N o 0 b W N -
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STATE OF NEVADA

COUNTY OF CLARK g )
JOHN E. MAYEé;‘Zeing first duly sworn upon oath deposes and says as follows:
1. i resude at 5441 Sandplper Lane, Las Vegas, Nevada.
2. My wife, Linda May%d I purchased the residence at 5441 Sandpiper Lane

from Michael Kern and his wife in November, 1994 and have lived at that address since

that time. _
3. I am aware that Michael Kern is a CPA, but ] am not personally acquainted
with Mr. Kem.

4. I'have never met Gilbert P. Hyatt and have never heard his name prior to
September, 1999 when | was interviewed. '
5. Neither my wife nor | have ever given permission for any other person to use

our residential address at 5441 Sandpiper Lane for voter registration purposes. | am not

‘aware that Gilbert P. Hyatt uses our address as his residential address for voter

registration purposes and have never given him permission to do so.
6. Gilbert P. Hyatt does not reside at our home at 5441 Sandplper Lane. We
have never received mail for Mr. Hyatt at this address.

7. This Affidavit is made of my own personal knowledge except where stated

on information and belief, and as to those matters, | believe them to be true, and, if called

as a witness, | would competently testify thereto.
1t
Iy
Iy
111
111
11l
Iy
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ATTORNEYS AT (AW

McDonaLo Carano WiLson McCune

« P.0. BOX 2670

241 RIDGE STREET

RENO, NEVADA B89505-2670

788-2000

e FAX (775) 788-2020

17751

O W O N OO U A WWN -

N NN D DN N NN 2+ a4 a o ed ed o
® N 6 B WO N = O © ® N o0 s O N S

8. | hereby affirm under penalty of perjury that ifie assertions of this Affidavit are

true.

DATED this .3 7 dayof S=37

4

, 1999.

i %f_%f/—
J8hn E. Maye?s 77

SUBSCRIBED and SWORN to before me

thls 2 { day of September, 1999.

U it me Uw %’ILMZMD

Notary Public

Notary Public-State Of Nevada|
County Of Clark
HEATHER McCOy |
My Appointmant Expires
I No: 08-2800-1 May 1, 2000 ]

e e e e - - —— -
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' Nevada State Bar # 4201

P

DISC

BILL LOCKYER

Attorney General

DAVID S. CHANEY

Supervising Deputy Attorney General

FELIX E. LEATHERWOQOD, State Bar No. 103929
GEORGE M. TAKENOUCH], State Bar No. 157963
THOMAS G. HELLER, State Bar No. 162561
Deputy Attorneys General ‘

300 South Spring Street, Room 5212

Los Angeles, California 90013

Telephone: (213) 897-2478

Fax; (213) 897-5775

THOMAS R. C. WILSON, ESQ.
Nevada State Bar # 1568
MATTHEW C. ADDISON, ESQ.

BRYANR. CLARK, ESQ.

Nevada State Bar # 4442

McDONALD CARANO WILSON McCUNE
BERGIN FRANKOVICH & HICKS LLP
2300 West Sahara Avenue, Suite 1000

Las Vegas, Nevada 89102

(702) 873-4100 *
Attomeys for Defendants

DISTRICT COURT
CLARK COUNTY, NEVADA

* k Xk *k ok

GILBERT P. HYATT, Case No. : A382999
Dept. No. : XVIII
Plaintiff, Docket No. F

VS.
AFFIDAVIT OF
FRANCHISE TAX BOARD OF THE FELIX E. LEATHERWOOD
STATE OF CALIFORNIA, and DOES 1-
100, inclusive

Defendants.

STATE OF CALIFORNIA )

COUNTY OF LOS ANGELES ))SS'
FELIXE. LEATHERWOOD being first duly swomn Lipon oath deposes and says as follows:
1. T am employed as a Deputy Attorney General with the California Attorney General’s Ofﬁcc,

and one of the atiorneys for the Franchise Tax Board in this matter. I have personal knowledge of the

1
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facts in this affidavit, and could testify competently to these facts if called as a witness.

2. Since the beginning of this case, my role in this litigation has included representation of the
Franchise Tax Board in connection with plaintiff Gilbert Hyatt’s discovery efforts. From my work in
this regard, 1 am personally familiar with the extent and nature of the discovery efforts of Hyatt’s
lawyers.

3. To date, Mr. Hyatt’s lawyers have deposed a total of 24 witnesses in this case, most of whom
are or were Franchise Tax Board employees. These depositions have involved over 315 hours of
deposition time. |

4. The transcripts of the depositions that Mr. Hyatt’s lawyers have taken in this case to date total
more than 11,000 pages, including one transcript that is approximately 2,400 pages.

5. Mr. Hyatt’s lawyers have propounded 5 sets of requests for production of documents to the
Franchise Tax Board to date, which included a total of 329 individual requests for production of
documenfé, based on a review of Hyatt’s discovery pieadings that I directed.

6. Mr. Hyatt’s lawyers have made over 340 individual written requests for production of
documents to deposed witnesses to date, over and above the document requests directed to the Franchise
Tax Board, based on a review of Hyatt’s discovery responses that I directed. Mr. Hyatt’s lawyers have
also made dozens of additional document requests on the record at depositions.

7. The Franchise Tax Board has produced approximately 17,514 pages of documents to date
in response to the many document demands of Mr. Hyatt’s lawyers, based on a review of the FTB’s
produced documents that I directed.

8. Attached as Exhibit 1 is a true and correct copy of an excerpt from Hyatt’s deposition of
Mark Shayer, a former Franchise Tax Board auditor, concerning the manner in which the Mr. Hyatt’s
1991 California tax return became the subject of Franchise Tax Board scrutiny.

_ 9. Mr. Hyatt’s lawyers have not limited their discovery to the Franchise Tax Board’s Nevada
acts. In fact, very little of the discovery of Mr. Hyatt’s lawyers concerns the Franchise Tax Board’s
Nevada acts, and Mr. Hyatt’s Jawyers have expressly stated their belief that the bases of the FIB's
alleged liability are “not limited to what happened in the State of Nevada.” Attached as Exhibit2isa
true and correct excerpt of a Discovery Commissioner hearing transcript containing this statement.
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10. My role in this litigation has also included representation of the Franchise Tax Board in
connection with its efforts to gather information to help defend against Mr. Hyatt’s claims.

11. Inconnection with the Franchise Tax Board’s efforts to defend this litigation, the Franchise
Tax Board has interviewed and obtained documents from Darlene Beer, a former California notary that
Mr. Hyatt has used. Attached as Exhibit 3 is a true and correct excerpt from what Ms. Beer identified
as her notary log. |

12. Attached as Exhibit 4 are true and correct copies of the voter registration application form
for Mr. Hyatt and the Precinct Register for November 3, 1998 and November 8, 1998 that were recently
provided by the Clark County Election Department to the Franchise Tax Board’s representative.

- 13. Attached as Exhibit 5 are true and correct copies of pleadings and papers that are publicly
available in the California divorce case Hyatt v. Hyatt, Case No. NWD 55911, which involved Mr.
Hyatt. . - -

14. Attached as Exhibit 6 is a true and correct copy of a picture of Mr. Hyaﬁ’s claimed Nevada
home that appears on a video that the Franchise Tax Board obtained of a nationally televised segment
of Hard Copy that aired on June 14, 1993.

15. Attached as Exhibit 7 are true and correct copies of pleadings and papers that are publically

available in the California probate case of Anna Haber Hyatt, Case No. A-145624, which reflects that

Gilbert Hyatt publicly disclosed his social security humber.

I hereby affirm under penalty of perjury that the assertions of this Affid Cre true.

s 8L NS

~"  TFRLIX E. LEXTHERWOOD
SUBSCRIBED and SWORN to before me

thxs 267 day of January, 2000.
M(a A LL/’ML&/L)H\, Notary Public.

43684
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if in fact tﬂéy really have moved.

Q.
the record has

I mentioned to

e

One thing I'd like to remind you on
to do with audible responses. I think

you off the record that your prior

transcript shows a few answers "uh-huh."

A.

Q.

A.

Q.
hand ﬁo my ear
can't hear you
response.

A.

Q.

Uh-huh.

Which is --

Yes, I just noticed I d;d it now.
Thank you very much, and if I put my
that will be saying'that I either

or I'd like you to give an audible

Okay.

What I'd like you to do before we go

much further is talk about something that came up

last time. You recalled triggering the auditor --

the thing that

triggered the audit being a Daily News

article about Gil Hyatt?

MR. WILSON: Same objection.

THE WITNESS: Yes.

BY MR. BOURKE:

Q.

And we looked all through all those

articles that are in the 1991 audit file for Gil

Hyatt and we couldn't find the Daily News article.

Do you remember spending gquite & bit of time doing

33%
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that? o

A. Yes.

Q. I have been able to locate what I
think is that article. Let me not put any words in
your mouth, I'd 1like to show ?oﬁ what our court

reporter has marked as Exhibit 251. Could you loék
at that, please?

MR. BOURKE: Do you have a copy of that,
Counsel?

MR. WILSON: Yes, I do.

THE WITNESS: I have the original.

BY MR. BOURKE:

Q. Is this Daily News article dated June
2nd, 1993 the article that triggered the Gil Hyatt
audit?

MR. WILSON: Same objection.

THE WITNESS: It appears to be.

BY MR. BOURKE:

Q. Now, would you just read the very

first two lines, it says, "A judge réjected.on

Tuesday claims by the ex-wife of microprocessor

inventor Gilbert Hyatt." Do you see that?
A. Yes.
Q. Having read that does that make you

believe that it's more probable than not that this is

332
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CASE NO. 98-A38299%9
DEPARTMENT XVITII
DISTRICT COURT
CLARK COUNTY, NEVADA
GILBERT P. HYATT, )
)
Plaintiff, ) REPORTER'S TRANSCRIPT
) OF
vB. } PROCEEDINGS
)
FRANCHISE TAX BOARD OF )
THE STATE OF CALIFORNIA,)
)
Defendants. )
’ )
BEFORE THOMAS A. BIGGAR, DISCOVERY COMMISSIONER
WEDNESDAY, AUGUST 11, 18539
10:30 a.m.
APPEARANCES:
For the Plaintiff: MARK A. HUTCHINSON, ESQ.
For the Defendant: JAMES W. BRADSHAW, ESQ.

FELIX LEATHERWOOD, ESQ.

Reported by: Christa Broka, CCR #574

ALL~-AMERICAN COURT REPORTERS
{702) 240-4393
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this action is not about any events that occurred
in Califormia. This action is about events that
occurred in Nevada. That's precisely one of the
big issues that we're trying to test here is, in
fact, does this lawsuit extend into actions that
only occurred in the State of California. Bécause
a big part of our defense here is very frankly

Mr. Hyatt has more than adequacé remedies within
the State of Califprnia to contest any decision.

If we committed any tortes the;e-in
enforcing our.tax laws in the State of California,
Mr. Hyatt has remedies in the State of California.

COMMISSIONER BIGGAR: All right,

Mr. Leatherwood.

Mr. Hutchinson, now can you point to
something -- does your complaint limit itself to
tortes in Nevada?

MR. HUTCHINSON: Your Honor, I can't
point to anything in my compliant that just limits
us te the State of Nevada. We have alleged torts
in éeneral for fraud, invasion of privécy, abuse of
process, those types of things. And we're not
limited to what happened in the State of Nevada.
Let me give you the best analegy I can, Your Honor,
that it happens all the time with a bad faith

(200427

ALL-AMERICAN COURT REPORTERS
(702) 240-4393
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insurance tort claim. Now, oftentimes is that
something is alleged in a Nevada court and it's
alleged to be a Nevada tort and it's tried in
Nevada, but that doesn't preclude a plaintiff from
obtaiqing policies, procedures, ﬁanuals,
interviewing or deposing a high level insurance
execﬁtive that may reside in Delaware. In fact,
most of those procedures and policies conducted may
actually have occurred in Delaware that resulted in
an insurance bad faith claim and that's my analogy.
That's what we've alleged here.

COMMISSIONER RIGGAR: Let's.go over the
individual regquests here and let's try and dispose
of this thing. I'm locking at the -- I guess, it
would be the plaintiff's requests as they are ‘
individualized beginning on page --

MR. HUTCHINSON: Page 7 on the motion,

Your Honor.

COMMISSIONER BIGGAR: .Yes, beginning on
page 7. Now, the requests that are numbered, I
will designate them as opposed to the numbering
that's deone in the motion. I will address them as
requests, the numbered requests. All right?

MR. HUTCHINSON: All right.

COMMISSIONER BIGGAR: Request No. 1 for

ALL-AMERICAN COURT REPORTERS
(702) 240-4393
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Mail-In Voter Registr n Application State of N da
To register to vote in Nevada, you must: 4 f & / 73 J“'

* beaci of the United S

* be :tclehazsetn‘ls yLa:s o?:!t on t;\aeteSate of the next ensumg election Vadiad g / <

* have continuously resided i the State of Nevada, in your county, at least 30 days
and in your precinct at least [& the next ensuing election

* not currently be la é z@' onviction or other loss of civil rights

Your application CANNUT be pmcesud

¢ unless it is complete: you are not registered to vote untl all of the information

. mx{l abysg:alﬁ hc::‘? iﬁbgfﬂm t:’:hliecec:::guxct‘g:r. or id. card

number (#7)
Important!
ey AL

* you may NOT list Gtsheasaddms_ }'nunresxdence undess you actually reside there (#3)

* % OFFICE USE ONLY %
CANCELLED
[ failed to vote [ death

change politics [ change address
other change name

(S

Precinet Code

Wine§

LU e el

USE PEN — PLEASE PRINT CLEARLY — BLACK INK PREFERRED

1| Reason(s) for registration: (] new registration Haddress change &’party change O

name change

[ M>¢ | First Name Middle Name Last Name

2 |¥%| &/ BelT | 7R HYATT Nrme

Nevada Address Where You Live (not a post office box)

31544 SADPIFER L&

Apt.!Space # City

pr Code

LPrv Veshs ,!UL g2loA

AddressWhm‘quetYourMaﬂ(lfdzﬁuuu&umﬂ)

Zip Code

1 L O Lo SIR30 | e V?‘Avjw/ S9I&C

Birth Date (mo/daylyt) Place of Birth (state or ‘country)

FF' a% Y 6 l.ast Name

\J

Gity State Zip

Sc\cl:;le Security, hé;addaNDnvefshh'dr_) Telephane No. (optional)
. or on O Q. .
5| 3/26/38 |S| MY, M7 U |1 085302598 | 8|702-57/-9S%
9 Pany Regxstranon — check one box (nqrumd) 11| Voter Declaration:
) E °  READ THIS STATEMENT AND WARNING PRIOR TO SICN!NG
Democratic K Important: “I do solemnly swear or affirm under penalty of perjury that:
{1 Republican - If you do not afiliate with

< [ am a dtizen of the- United States and,

: either the Democratic or 'anlhed.:teofthenadensumgeleawn!wﬂlhzwimedlheageof
Independent American Repub poli . 18 years and,
{7 tibertarian © you will receive a ¢ I will have continucusly resided in the State of Nevada, in my county at
O Natural Law Nonpartisan Baflot and will least 30 days and in my precinct at least 10 days before the next ensuing
| not be allowed to vote for election.
P°P“-hst party candidates at the [ further swear or affirm iinder penalty of perjury that:
Nonpartisan (nn' party) PRIMARY ELECTION. » the present address ] listed herein is my sole legal place of residence and
Other (write on line below) that [ claim no other place as my legal tesidence.
et [ further swear or affirm that [ 2am not now labaring under any felony convictio
. or other loss of civil rights which would make it unlawful for me to vote.”
. - - WARNING :
Willingly giving a false answer to any question on this application is a felor
10 | Name and Address on Your Last Voter Registration: and a dvil penalty of up to a $20,000 fine!
GHAERT PETER HYATFE SIGNATURE — Sign beside the “»~ beiow:

mm Y. B Nl./ 5160 ~x'2&) > CQ&%J%\W 7/7/7:

12 | Name, Mailing Address & Signature of Person Who Assisted You With the Application:

Name (print) Signarum

Street No. . .

7/57/2 g/

XV 3545

COPY
City : : State  qap }mp nea

Prescribed by Sec’'y of State * NRS 293524 » EL302 (Rev. 10/93)

TRUE AND CORRECT COPY

0F THE ORIGINAL ON FILE

v 21 0000421

I4 ‘ EXHI.BIT ! M L (JWU%

RA000788
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A - CERTIFIED COPY

] v DOCUMENT ATTACHED 1S A
TAUE AND CORRECT COPY

. OF THE ORIGIKAL ON FILE

JUL 27 1999

h_ il L Consp

R HEGSTRAR

PRECINCT REGISTER

FOR THE

0000432

GENERAL ELECTION

HELD IN

CLARK COUNTY, NEVADA
ON THE

8TH DAY OF NOVEMBER, 1994

PRECINCT WINO025

RA000789

ARA00432



NAPE OF PRECINCT: WINCHESTER PRECINCT NUMBER: 025 COMBINED POLL BOUK, RUSLEK AND CHECK LAY rage 23

SIGNATURE NAME AND ADDRESS BALLOT 4

_  GRETIFY THE ABOVE FACTS ARE TRU \ HUNTER, GARY LEE .
W | EAETE by 2 Al | TGN e

oaa HUNTER, GLORIA JEANENE
5876 DARBY AV
Serial: AA12365 ﬁlm\wh\ WlMMu

0000433

HYATT, GILBERT PETER
3441 SANDPIPER LA S 36
INGLE, H KEITH
3145 DUNEVILLE ST St 20
INGLE, LYNNE C .

MAIL BALLOT REQUESTED 3145 DUNEVILLE ST
. Serial: AB46693

- % 1 JACOB, LINDA .PZZ /
3139 TONYRAM. CI
' % serit: MFO0S2S SUSH
v N j

JACOBRY, RUSSELL ANTHONY JR
INACTIVE 4977 VIVALDI DR
Serial: XB92672

- JACQUEMOUD, JACQUELYN
4928 VIVALDI DR /ﬁ
%%ﬁh\\d’@: Serist: NAS0829 4 29 W
A4

JAFFEY, ROSE MAZZA

4944 VIVALDI DR
\..ﬂﬁn\ §E , Seriat: MTO00816 /ﬁb 471
\ )V . JAVIER, IRENE FALEK
5736 W DESERT INN RD S 423
1 Scriat; AB29062
1]

1/
U . | JAVIER, NAPOLEON :
, \@\rﬂﬂq 5736 W DESERT INN RD CIRCN
Scrial; AB29061 |

' TATA NUMRFR OF STGNATURES ON THIS PAGE ¢ HUNTER, GARY LEE - JAVIER, NAPOLEON

ARAD0433

RA000790




- PRECINCT REGISTER
| . FOR THE -
' GENERAL ELECTION

CLARK COUNTY, NEVADA

ON THE
-+ <. 3RD DAY OF NOVEMBER, 1998
PRECINCT /DISTRICT - | mohw

0000424

CERTIFIED COPY

DOCUMENT ATTACHED IS A
TRUE AHD:.CORREET COPY
OF THE GRIGINAL ON FILE

JuL 27 1999

Vi L Low

REGISTRAR

A

RA000791

ARA00434



PRECINCT NUMBER: 6048

COMBINED POLL BOOK/ROSTER

SIGNATURE

NARE AND ADDRESS

Page 25

» m
r o \m_hmslm...

Fomesib

HSIE, JAMES ROBERT

3206 MOUNTAIN SPRING RD
Reg. #. 0442158

’

5

RECEIPT #

423496

HSIE, MARGARET POTEE

3206 MOUNTAIN SPRING RD
Reg. #: 0447186

00n043:

Ly bs9

INACTIVE

HUGHES, LISA MICHELLE
5414 SANDPIPER LA
Reg. # 0147748

INACTIVE

HUGHES, RONALD EDWARD

5414 SANDPIPER LA
Reg. ¢: 0147846

MB VOTED

HUMM, DAVID H

5118 GOLDEN ROD ClI
Reg. #: 01530573

Dl&:tfk\%“ )

77 1 Tgibss B S {1

HUMPHREYS, J LYNN

3226 MOUNTAIN SPRING RD
Reg. #: 0156013

it

INACTIVE

HUNT, MATTHEW ROBERT

5203 GOLDEN SPRING AV
Reg. #: 0144673

il s,

' FY THE ABOVE FACTS ,__m TRY
dvme” STl g

HUNTER, GARY LEE
5876 DARBY AV
Reg. #: 0157840

L2y 470

ICZ.-.mm.B_uOISe_memZm
5876 DARBY AV :
Reg. #: 0157844

| Mlleit P haeit

HYATT, GILBERT PETER

5441 SANDPIPER LA
Reg. #: 0167326

Lag 527

- Rl L%&&\n

HYMAN, LILLIE W

3175 ANACAPA WY
Reg. # 0167477

438 546

RA000792
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i
| CASE Numaen  NWD 5531)
X rETiTIONER'S O3 respONDENT'S
s HNANCIAL OECtARATION
wile: Priscilla 1, Uyatt o n
‘Age: 33 Sacial Security No.; 548—55'—7142‘: -
Ocowpation: HOusewife— Part time artigt
mdﬂ'ur_msz STATEMENT Husband Wile
0% Mmoathly licsmd from: ’ -
3 Solory end commirsions, banuses and ovestime) payahle
X - o $ 3,000-
f
AFDC poyments, e1c
Tetol monihiy .hko--.
Ibl- Itemise dedv-cv-oal bom grov income;
- bacoeve toses [state ond fedesqr) . R ;
$ocial seryeity 3
Un-ploym' Miuronce . s ' J
Medaat or gehge iAurance
. Union or other dues,
Retwement or Pension fund
Savingi plan omt e,
Othee (Spe:ilyl ,B
Bupplieg, ¢ 5
tr
' - ™—+%

1 *
b tie 1243500 ...

B N
l‘y'\ . B ¥

tTi¥Vn

e

RA000793

ARADDA4386



11101 ‘Amigo Ave.,.Northridge,"CA
5 TR e L e

P . - .‘. .\-ll
sé''corp.”of husband

-~

fchécksheld by: husband for
aredi=ryuse 1ist attached -

parale property is lublvﬂ to ml'mﬁon br"hn court In this proceeding:
. : ! - - _Yolya of
T asset

Pexdo sy

RA000794

ARAO00437



F_4
od T-l-ou-.‘-. ¥
 TAAoka //7? Erg

olN S‘IJ&‘ 4(
eﬂ JFJ

@
Soaes LFLI.I:.E D

QUARENCE E. CAdéul, Conty Clerk
Y

- ]
&y Db
BY F. BREITMER, DEPUTY

' 4:.1:1// L. //}Mrr

. CounTY OF oS A Sa/as

CASE NUMBER
0T PETINONER'S )( RESPONDENT'S

ANANCIAL DECLARATION

ArT

3"'!7”
v
fire)

wie . FRISCIA L. Wy arT
Age J.( Sociol Secueity Na. fr,"f‘ ,/ .Z
Occwpstion S0/ TrmE Commanc, sy

AND . EXPENSE SYAXEMENI

. boruies 0Ad ovectimel paycble

|-n.lno-.b,ln- j

. Peuuo-u ond "'-'t"""' e

ond unemplaym-nv .n-.,,—,-.“

Public cu-uun(e {welfoie atne EGrmeny gr:

Cnifd/ sl § SLBPCI! e puze marcgn
Dividends ard nterey:

Tolal monihly wncomn

{6} llemre deduchions from 99N neame
lncome 1ases {yrare ond le-taum.,
Socwi tecunty .
Lacmgingment way emn, s

HMedocol o 01ner -nul:mu

Frion ol"'«v dvry

g emed otptn ‘bnc

ART/,{T ———t /?aHt!?é‘Q

N\nb\lnd Wile

'H“!lﬂmi}:
?9_(-‘; u blp

RA000795
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‘-vai}odmu. proparty & tubiect 10 confirmation by the court in Ihis proceeding:

Yaiue of Amount of :
arnet obligation _

3

RA000796

ARAD00439



.. CASE Numaega NWD 5_5911
X ramonms RESPONDENT'S

“+ ANANCIAL DECLARATION

'v.w}.;'Pr.lscilla L. Hyatt . i
Age: 33 Social Security No: 548-56-7142."
Occupation; Housewife- part time artis!:

L S M

Omg Wurmu STATEMENT

Huibond Wile

$3,000-[s s500p.

! .iélun_)ncc‘\ .
ATDC payments, etc )

Yoweerns [ Specify)

Total monrhiy income

(D] Uemize deduvion- trom grostincome:
' - bncomy tozes (u1gie ond fede-ai}
$ocial Sequeiry

Usewplaymens Miurance
Medaal 0 other inrgace

. Union or orher dues

Reticqment o, fenton fund

I [} ] ’: . M\ [ 4 . ¢ ‘ @ - ! ¢ Ve .‘, “-_r
‘ ) : - P Tl -~ .
i /i P ' S I .
i ik 2 } 44.hl’\,'0.’. ». .- & q}l .\f’\. ~ s

RA000797
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£chécks®held 'by: husban
rendarediSTuse "list ‘attached
shaves:Tel : L

y v i 2
Tl B i : £ : AT
i - PR s e b 3 b
Yk KL A RN I AT T S P

RA000798
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. R
£ "“32.”0"5"//".«5"5.
vlN $7OE, A<

;G: _{'_aﬂ/lfa 4414

4

Ry
AinZ

&A%
ke

® .
Sesce LF-I-I.;..E. D
SEP g~ 1975
CLARENCE E. U&ZLI., County Clesk

"
- ,.."c:‘u»./
8Y £, BIEITMER, DEPUTY

. CountY OF _22S 44 /ey

CASE NUMBER
T METNONER'S )( RESPONDENT'S

FINANCIAL DECLARATION

wie FPR1ScIHA L. Wy arT

Age -’f Sociat Secoaty No. (f/-—f‘ // ’[

Ccswpation Fulf 7749 & C.IHMEIPC./.Q /
ARTIST oot PRaMc?’é‘Q

(-u-l---»ln- 1

" Peaniony end vI'ntmn' .

D-whrhly und uneuplg,m.n' wimance

Public osm!cm:' (~eltare, aine e pmansy

Child/spoural 1 l..ppcu € D3 mornege
Divdends are -nlcrn

Renty

Total manint, A(oma

o1 deduchions from giass -acome

lagsme toaes {rare ang fe-torm -

Sociol secusiy [P

Unemoingmenr my,ina,n

Mrd-cal o 0ther ingurgihee

L‘no-\ Ot Diner g ey

*

Huibany Wile

RA000799
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) Gﬂ.dhé"nmho«b "
;‘Uw ¥ the

’,u‘v\ iveea,

- ' {5‘ BRI i"‘v“ 2 §

) e A Atnr € $9)A0RARGT €% § 41 FLAROS AT §APAAAIIA 0

48§33 IALBRIAR
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Mv-mmmﬁnvh-m-.z’:}?. - vts-.a 3;-«3-06
~NEAL RAYMOND HERSH, 2SQ. (110) 5

LAW OFPICES OF REAL RAYMOND HERSH

9100 WILSHIRE !LVD.’gg{;'E 882 WEST TOWER

b
0 COURT L€ GIn Y

BEVERLY HILLS, CA E IL
ATy v rom 1
SUPFRION COURT OF CALIFORNIA, COUNTY OF 1,05 ANGELES Lo avets e e
Turtcom®  §230 SYLMAR AVENUE
e v s GAME . SEP 25 7992
Imesorscot VAN NUVS, CA 91401 [PV
I o~ T L K
. PRISCILIA MAYSTEAD aka PRISCILLA RY L ROMIRG, DEprry
L. HYRRmAms.

AL XPONNEY tOCETunanY GILBERT p. HYATT

UNBEN
NOTICE OF MOTION () MODIFICATION e

30 Chid Custody 7 Visitation 3 Injunctive Ordsr NWD 55911
[ ChidSupport Spouuls?gon F har {(specHy):

L3 AttorneyFeesandCosts TO SET VACATE JUDGMENT AND
- MARITAL SETTLEMENT AGREEMEN
! 0inamai RESPONDENT, GILBERT p. HYATT

7 A hanning on this saton for 1ha rehet requaatng in the pitar heg appncalion wll be held as follows

7 child custody or visftation 1s an iz sue In this proceeding, Civil Code section 4607 requlrés mediation before or
roncuvrerlt'yl wWith the hearing below o

a mm///!/[{'l} !-n:- /J/f I3 \ -rfE]/nnnc. J . S

R Aaoreus of court X7 «ame as netedabove ) othar (spocty)

1 Moporting attschments
& Compintad Apptication for Orger and Munporting
Decinration and & blark fesaonsve Daciaration d [X) Points and authocitien
b 3 Coepisted income and Expense Declaration
and g Dlank income and Expense Daciaration

¢ 3 Cosoleted Propedty Dactaration ¢ X1 other (specy): TIQN _QF
#rd & Blank Property Daclacation PRISCT. MAYSTEAD/ (aka) HY /
. ' - ’a]
N o e : ol

@cnru&!x v

ORDER SHORTENING TIME :

A 2] temar 1 Cservice O hearing i3 shotlened Service shallba on or before (cate):

" e e rant ssiey’ -

e

JUDGE OF THE SUPERION COURT

Notitw 1 you Rave chiddren tvam 18 relationship_the court is requited Lo order payment of child support based on the incone

Of both parenta  The amount af Chid suppo~ can be Wrge it narmaiy continges until tha child is 8. You shouwtg sUDDY the
€Ay wAh information aboyt your Baance Otherwise the chird suppent osder wilt ba bassd on the intormation suppreq by
the other parents. . .. . . :

You do net have 1a pay any fee 10 fiie responsive dsclaration in respanse to this order to show cause (In:ludlnpl conapigted
'NCO®e Bt ExDUnue Onciitalion that wa Bhow your finances) Tha 0':g:nai of the rssponsive deciarations must be flied with

™Mecoun st a COOY Rarved on the Other party at imast tve Coun dayv DBform Ihe nearnng gate.

_ 1_.- SR 101 Bros 1ot e oty Mml; OGOO[’L’L’?

it iioderh i NOTICE OF MOTION © oor cosef2eace
A 10 ey aey T 1988) (Famity Law)

RA000801

ARAQO0444



|

i “ﬁiﬁimmm«""' ) T = Cast wezen,
~HYATT, PRISCILIA & GOt T A i
: WD 55911
: CTHIS IS NOT AN ORDER) : Lo
X Potitioner 3 Respondent 7 Claimant requests the following ordera bo made:
v 7] CHLD CusTODY Dtobommmhnmq

8 Chetd (neme and aow ! b Rogueatiintoay.to (hame! ¢ 3 odty sxisting order
- L (%) fiad on (cate): -
{2) ordering (apecity):

8 [T esttorar ) Mewnendent  shax have tha tespor a y phygical cusiody of the snor chiksren,

» [ CHALDVISITATION Etommmqulh-humg
a D teasate
8 0 ottwr (newcwyd.
c 3 Warter porty BAES rOmawe 1he menor ¢ iq or chicnen of the partiag

2. ) sodity eninting ordar
(1) Ivad on (cate):
(2] otgening (specry):

(9 23 trom the State of Cattrunig 17) T3 other Inpway),

3D D mem-mv_-mnwrmwmmm)

2 T b Supnoit requeet c O woary axiating oriar
Rasm and 22w anthix amount. (1) titnd on {aste)
s : (2) ordering (apeciry):

8 7] smourt taquented (monmrey) $ b [0 Modiy extsting osdar
¢ 7} Taremate exiating orow {1) filed on {date):
. (1) tried on (ctete). (2) ordering (specay):
[ ot Gening (anecity)- -

0 ATTORNEY FEES AND COSTS & [Tfaes s b.CJ conts: &
00 RESDENCE EXC1USION AND RELATED ORDEAS ([ Jrobe orderad pending the hearing
T3 mettioner [T) onapondent must $ave out immaciataly and must not feturn to the Tamily gwelling at
(scxwrens) : - .
. 3 tahing onty ¢ 'nttwng and rarsonas #f1acts nandad uatH the hearing,
Y1 [1)  STAY.AWAY OADERS 3 Ta be orsered ponaing the nearing -
8 7 Petitrorer ] Responcent musl atay ol east ..
(110 anenicants resigencs (adoress copany).
2100 spouzant's pisce of wark (aggrexa notonan
o 310D the chiorens schoot (sasess optonal):
0] othet (apwcay): -

- yatds away from apphc ant and the tollowing places;

b [C3 Contactsrsiating to Dechap and selivery of chidran
Bi71vad at during mediation shafl ba parmittod
» 33 RESTRAINT ON PERSONAL CONDUCT T3 Tobe orgersd pending the hearing
3 Ppetitioner {3 Responcant

" & shafl not molast, atisck, strika, theaates, sacually a-zaan, or olherwise disturb the peaca of the othar party
[ and any permonynder 1ha cara, Custinty, anut “untrad of the othet party

bursuant tn a court order or 3 atipulation of the parties

n [ shattnat contact or telepnone the ather part,

) exzept that pascetul Lonlacts reinting 1o miw, - "dren of the parting shall.he parmtted. GOGO[’A‘F

[Continumet an rnvnrse)

‘- o - APPLICATION FOR ORDER
S tor reena . AND SUPPORTING DECLARATION GriCoon faxa
A A B (ST 1, *o90) (Flmﬁy Law) )

RA000802
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bwar

zLLummmemnmm:mmMmmmﬂ

1, Pﬁt!C!LlA MAYSTEAD, declare as follows:

1. I am the hatltioner in the above-entitled action ang
Bubmit this Declaration in support of Ry Motion To Set Aside And

Vacate the Judgment that was entered on March 25, 1976 and the

Marital Settlement Agreement wvhich was incorporatad theroin.
2. 1 request that this Judgment and incorporated Marital

Settlenment Agreement be smet asida, except for .the provision

dissolving the marriage, upon the grounda that the said Judgment and
Agresrent were obtained by extrinsic and intrinsic fraud, that they
were based upon tha willful and fraudulent representaticna of the
Respondent, hia counsel, and my counsel, that they were based on the
breach of fiduciary duties on the part of the Respandent, that they
vers extremely inequitable. . ‘

3. The facts. herein stated are knan to me of my own

Parsonal knowledge and,

if called and sworn as a witness, I could

and would Competently testify as to the truthfulness thereto except

a8 to the mattars which may be stated upon my information and belief
'und, azx to those matters, I believe thenm to be tne.
4. Respondent and 1 weére married on June 14, In

1359,

1966, Reapondept werked for Teledyne, but wanted- to work on his own

inventiona. 1In 1968, he quit his job and worked for one year on his

inventions. He then formed Micro Computer, Inc., where he developed

the microprocessor. He received ¢5,000 from John Salzer, $60, 000

from Irving Hirsch, and about $250,000 in investments found by

Stuart Lubltz (which included Noyce 4 Moore, the founders of Intel}),
an attorney whao also helped Respondent file

09718792
FETEAD.ODEC

incorporation papers.

RA000803

ARA00446



1
2
3
¢
B
8
?
8

o

1o

1
12
13
le
18
18
17
18
19
20
21
22
23

Renpondent aﬁ&#:odf-?é?“ the
Doc-nbori@t 197¢q,

Nanbreche [ Quise, (g Venture capital firm which Respondent utilizeq

to rtinq BONey) wan Gone . Through Stuart Lubitz,  the investorg

tried to Petruade Respondent tqo glve up the controj o
and tochnoloqy.
funding,

f the compan}
¥hen he refugea, the investorg withheld theip
! an {nformeq and believe the 1nvastors, 1nc1udinq Lubitz,
leaked the details of the compyter chip microproeesaor to others in

the Industry, Tntel and Texas Inftrument have since received creqjt

for dov-loplnq the computer chip, 1 anm informeq ang bglleve and
baaed uPpoOn auych lntormnt(on and bolie{ allege that Lubitz worked ag

4 patent Attorney for Intel for mome time.

s, Meanvhile, 1 gave birth to our children, David, Dan,

60, even though ; was driving 100 miles a day to try to finigh my
deqfee at Derkeley,

“problen® rather than hig responslbility.

after I waa in a terrible car accident ang haa sdsﬁained serioug
Peramanent injuries.

24
25
2a
27
n

1 FY)
1--

{1 was still_rocoverfnq from the car accident at the time), then

16792
YRTUAD OEC

RA000804
ARA00447




1} vay hora en'i- ] C( 1 hld a -nnulvo h--orrhago i"idolivo:y and wasm

AN

3}

4 | hemorrhage, ltlll lufr-rlnq the permanent affects from the accident
8§ and taking care of thres amall children, I dacided to quit school (I
of

1§ the noney for the Company ran out, 1 told Respondent that we had no

Botvcan boinq so v-ak from the

had been taking clasmes at UCLA, to try to finiah =Y degree). When

_'-onoy to put tood en the table, Respondent once aqain‘became enraged
-Mbut-oup. ' &

! 6. Llving with Respondent was like living with a volcano.
1 T never knew vhat amall thing would set him ofr and make him beat
| we. Many times @ called the police but they would not do anything.
Raeyaﬁdaat would beat me up on numercus occasiona and then rape me,

On at least one occauion, Respondant was beating our son, David, so

18 T tried to atop him. He put ay head through the wall instead. T
. begqged him to get counaolinq, but when we did speak vith a counselor

17 on the phon‘ (vhleh was all Respondent uould consent to do), the
i

18|l counselor told e to get awvay from hin--thnt he was hopeless and
dangerous. th. only thing that scared me more than Respondent was
poverty, R-lpondant repeatadly told ma, "Your time is only worth 25
21 {l cents an hour and ry tiue i worth 25 dollars, so you ahould do what
22i{ 1 tell you. 'tircr a long time, I believed him, The rapes, the
23 |} physical abulo and the emotional abuse escalated until Respondent

24} completely k{lled Any sense of self worth that T had.

2% . 7. - On or about July 1, 1975, I awoke early to make

28 Respondent braakfast . Right after breakfast, Respondent left for a

27| busineas appointment. sat down to have a cup of coffee when he

i 28 cane back raging int the housa. He overturned the kitchen table

CRARR 09716/92
L \WRYETEAD D€L 3

0600428

RA000805
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L
2
S
4
8
e
Y
a
L]

10
RS
1p
13
14
18
s
17
18
19
20
_ 21
Efl 22
23

24
2%
76

2"!

28

18108} and pinned me to the wall with
the tadie. He than atarted ¢o beat ng on the

(vhich upy full of breakfast g

head with & heavy

*I am going to kill youlw I had
"o ldes what the probies YaR, Than he Yelled,

notal ltadlqn soat while scroaming,

*Someone lart a map

untoldod.ou the back gegt ot the car. &= going to kill you, ¢

told you to keep the CAr cleaniw Tvo of oyr minor children, David

and !oih, vho wvere &gex 1% and 313 ronpectlvoly at the time, haq run

Into the battroom ¢o hide. Tng kids wanteg to help me but pavig

kept uht-por!nq to Beth oo
too, Theiwe Yearg lnter,
the map uﬁfoldod ONn the car =eat,
that {¢ vagn not her fauit, that
Not normal ¢¢ bncﬁ.o %0 unglued

» Picked up oup third minor chilg,

banny, tro-vlchool, and went o 8 lavyer, Mr. Robert Gibbs. My

frienq, xrvjsokol, hag recommended Mr. cibbg to me. 1 paid Mr.

Gibba the $1,000 Tetainer that he demand
divorce, .MT. Cibbs toiq me to empty th
about 820,000) and put the money into

VPleh T dlde 1 atpo popg Mg
equirrel ad away which no one knew about, Then I went to stay with

my sister, Kathy, with the children gor a week,

9. I had maved the §5, 000 because 1 had baen wanting tg

divorce Prspondent gop tvo yoarn prior to when I saw Mr, Gibbs, 1

had Spproached other attorneys hy

I had Fmoney, 1 even Called soci




‘
Y.
a
£

'
¢

for dl\;‘ii'l"m,

19
20
21
22
23
|
25
28
27

28

[ LU 0%/14/9;
LH TTEAD .0ec

Ty
v 1 hag bQON'hldlnq tnall%ﬁ

*specfally bavig,

80 for thoge '

1 vag terrifjeq that”

for the tlrlt time, My, Gibbs
Hes told no

I would not make a
RS
. told me that he

i the housa. He

refusa, 1

RA000807

ARA00450



12

|

i

& van,

/%92
1800 061

other monay 1 had.

he was g6ing to ata

"yﬁo ve oould talk oy
iln An apartswnt,

Incidentiy, wr.

to live on weept my savings,

aibbs to yive me

t

,Hhtnlvo rant back to co
Jodge ordered xr. '
savings, which hag teon
the children.

Gibba' hLill for the
wvhich t had te Pay rinht awvay,

t or problems better"

urt for chilqa Bupport, the
$30C out of
impounded by the Judqge, to

®y share of the

court appearance was $5g0

Heedless to say that lert me nothing

! also amked the court for money for

Respondent hag taken the botter €ar and left me with a

dlntancetbror 8ome of gy
I had to earn o 1iving.
purchase of the van,

everything was hia.
13.° During this time,
for gsettlement Purposes,

tantrun, nothing would get

of us $500 from our savings,

I could not believe

Tve npe

shovs at odd houre,

heednd & van to conduct my fledqling are

I

business to drive long

This was the only way

I was given $1800 by the court for the

position where

‘80 Regpondent wag given $1800 as vell,
Respondent tog éo--lqn % loan to bu

since al}

Y the van,
the credit vag in his name,

rensged and left e in the
10se ny deposit.
nc-pondcpt.thon dem

1

anded hal¢ of wvhat Y hadq paid and half
hisg grded.
out, that 1 deserved nothing,

I asked
‘to which he agreed

After 1 purchased the van, he

had to pay the money or

1 dug {nto my $5,000 and paid for the van,

of any
He told me that

and that

we had gone tgo court sevaral times

Each time Respondent woulg throw a temper

resolved,

Of course,

[

and the court would give each

my $500 went to Mr. Gibbg.

- 0600451
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8
ouar

Os14,92
VP TIran peg

: F 1 When ve vent pack to court for eniiq
’unm-m N Glbbe to give me 3300 ot of Y share of the
mlu'-. WNich had haen Impounded by ¢ne Judge,’ to'_qﬁpport e and
tha ;.ilcr-n. Renpondent vas 180 given

#500 aut of hig share
the Savinge to 1ive on even though he vas vorking ang

Mr.j‘"lneldonuy, Mr. Gibbae*

bil) for the court nwrimo was $500
vhich T had to pay right avay,

Heedlesn to Say that left Ne noth
to live on except my savings. 1 alee asked

oy

9ing art bu-_lnc--l'gdﬁdplv- long
dl'tando._ror 8082 of my shovs at odd houra, (g nl‘“th-;'_only vay
1 hed o surn o living,

‘ X asked
to which he ‘agreea
Aftar 1 purchand ‘th

é.van.?he '

any -

¥ vas given g1s00 by the court for the |-

+ T could not believe

be vas going to Starve me out, that r demerved nothing,’

had gon

® to court savera) tines
t PUrposnes, ‘Each tima Rea

pondent wou'i@ throw a temper
v Nothing woutlg get resolved, and the

for ntt_lpn-n
tantrum court would Give each

" He told me thae ..

of us $300 froa our savings,. Of courge, RY $500 went to Mr. Gibba,

0000452
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Peridg chiid support, Needless to may,
l“'lp fledgling ere businesas coulg oert
ohifdren,

¥ 14,

I vas being quickly drained
ainly not Support ne ang our

. One dsy, after Respondant
Gikbe ashed ne to come to nig oftice {n ¢t

Oﬁmlu oy divorce situst on,

Roved from our howe, Mg,

he late aftarnoon, After
he {nvited me to go out with hiam

office {n
s ottlcclmd he -ucccurully

and felt that 1 yag totally

maid r ayq not want
My aexun} feelings

Ng that 1 vag @mazed that 3 Ccoulad
Hs was very

tell completaly gn love with him,
that T ooyilq hot remembor what it vy

vosan, yne afftair want on for several
the bouu. and
atter hours,

attractive and attentive and 1

1 had had no kindneas in 80 long

8 like to be treatad 1ixe a

months, one time he caxe to
the rest or the tine 1 would mee

geing (q:go 8088 work for him, nig invutlgutor, a vary. tall, lnrgn-
I vas flattereq nnd,afcccpt-d_.: He
014 ma he 1iveq ACross the atree

23
24§ man, tnvltod %4 out for dinner,

s t from the Fireside Inn and agkeq
o ooe) ey would meat hia ot hie '

o )

]

| T

apart;

nent and ye wvould goAt_c @inner a¢
See anything vrong with thig

the Inn. 1 did por

(1 vu_'.j‘.‘-ury naive,

his apa

having b§¢n narriad

for 16 years), so 1 went tq

Wy

hslb s
YT et

rtaant, je
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becans very nouuo and wvhen I u-um his munen, he trlcd to
Coron hinsel? on se and tear »y tlothes orf, Amnnuy. nrf cibb-
hed told him of our sncounters and offered my name as an “easy
voBan®, I nit him on the head with a lamp and ran, x.nvinq ry
Juchet there. I ren to my car and locked mysel? in. He came out,
apologlized, and returned iny jacket. I vas shaking Ind hyltoriul.
This certainly 41¢ not do much for =y self-esteem,

16, MWz, gibbs and t continued our reiationship for a
Seversl of months, meeting at first tvice a veek. He told me that
he had married his wifs because she was pregnant, that they had a
terrible marriage, and that the reason he stayed vas bacauss of his
wonderful daughter vhom he toved very much. He alag- told me that
how th.t he wvas over forty that he was worried about his mexuality,
that M Vas having a problen getting an erection. He said that 1
could hllp him vith this, Each time, wve made love on the brwn.{lh
lesthar couch OF on the floor of his office. e vould lock the door
and convince B¢ not to worry about anyone valking in. 1t got to ths
po(ht wvhars vhensver I met with him to talk about my dlyarce, it vas
nndorltood that ve would be saking love afterwvards :

"37. One svening, after making love, he told me that he
could not #40 ms for s vaek-~that he was busy, Than he told Be one
evening that he could not Sw¢ we anymore because he was intarested
in someone else. 1 vas devantatad atter Hr. Gibbs broka off our
relationship: 1 thought 1 had found both an Attomey and &

boytrhnd 1 thought ¢ vas in love uith hin. Atto;,;hl bnnk-up I
boeuc very depressed. RAR -

is, Tharul’tar, Mr. Gibba continued as By attornay but he
ucud to losa {ntarsst ln the case, When I tola him that 1 was
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Fiap !

‘worried about child support, that Rsspondent hnii‘ntuud to work

durim Buch of the prior five yesrs, he
not make him vork,

Ll —_lll

R

raplied that the court could
When I told him that 1 knew
Respondent 'y patants, he said that he thou
that they vere worthiess,

nothing about
ght it wvas a big joke,

He was more concerned that the
attorney Greq Roth of Praser and Bogucki,

and procesda from the sale of the
| leqgul bills,

patent
vanted the bapk account

house to ‘satisty Respondant's
vhich vere Spproxisately $10, 000,

He al8c told me that
I could be forced to sell the

house, Meanvhile, we
to oourt, and Nr. atbbe t'u)a »e he was

vas {mpossible tg deal with,
legally and emotionally,

kept goling back
poverless since Respondeat
1 felt abandoned by Mr. Gibbs, both
1%, Dburing one of thi_hnarlnqs,
in the hall ang I asked hi= vhat he vanted. He said, v wvant
evarything, * inclucing for me to sign a blank income tax re
said he would consider letting me keap the

Respondent ang 1 talked

turn. He
house (f 1 gave him

tc pay the patent attorney what
since 1 had very little
vas {mpossible without salling the

sverything else, but we woulu hava

he wvanted. of Coyrse, available monay, this

house,
20.  Nr. Gibbs

. then set yp 5 meeting with Greg Roth of
Fraser lad Boguek{, Respondent ang Byself.

My attornay, Mr, Gibba

i such that my share of
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ot thair bills, if 1 wvould sign away all of my right, title and

interset in our jolnt patent rights. In other words, if I would
glve up sll of wy patent righta, they would sign a waiver absolvirng
ws of any rinponl!bulty for thelr ocutstanding legal feas, _

21, As one could clearly Imagine, I was very emotionally
distraught at this tise, Respondent had degrsded and abused me
throughout the entf{rety of our marriage. 1 vn. too frightened for
years to leave Respondent. Once I gathered my strength to leavas
hin, 1 hired Nr. Cibbs only to hava him seduce me and commance a
sexual sffair with we. I fell in love vith Mr. Gibbs. Thereafter,
Mr. Cibbs abruptly ended our relationship. We were still in the
niddle of our divorce proceeding. I was further demoralized by the
breaXup of my affair with Mr. Glbbs. I was abandoned by my husband
and abandoned, both legally and enotlonilly, by my divorce attorney.
Of course, vhile all of this vas going on, I was trying to protect
myself and my children. 1 vanted to maintaln the famlly resldence
for the children. Respandent told me that the only way 1 could keep
ths houss vas {f I agresd to release my rights to the patents.

22. Ilrv. Gibbs told me the patents were worthless. To my
knowvledge, Mr. Gibbs did not, at any time, investigate the value of
the patents in any vay, shape or form. At no tima did he ar anyone
.1-; explain to me ths potentlal! value of the patents, nor did any
one oxpllinbto ma that {t was pcasible that I could stil}) end up
with the house without releasing my rights to the-patentn. Mr.
Gibbs kept telling me that the patenta wers worthlieass and that he
could not do anything for me which was better than what Respondent
was offering (1.e. my being awarded thea house {n exchange for the
giving up all my right, title and interest in and to the patents).

LAl 4

o " 0000456
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kespondent threstened we that if 1 414 not agroe to this ge
he would spend every last dise that he
house would be aoid and that the

atrest homelens and pennilesx.

Had anyona told me that I would not lose the h

the relaage,

1

2

3

4

-] 23, Mith Respondent's threats and MNr,
[ ]

T

[}

’

24.
10} Respondent told me
11] vhich he insinted an being pald out of the savings,
12 the house to me and { wvam to give
13{ pay my share of the judgment.
14} the judgment. ]

1.3 25. it was alma agreed that I would
18 -;hth In child support

and $50.00 per month in alirony,
17§ investigation was made as

1sf to Respondent 'g true income.
197 of living {ncresses.
Tporated herein by
21 r-!orinc.‘a- Exhibit =)=,
22 " 26. It iz alga noterrthy that, at the tima,
23f haa notrlppreclat;d nlgnlrlcantly in value as re
24 vor‘ !lirly stagnant, Although the
Sl value of $10,000.00 that waa itg 9rosg value.
28] home was then approximately $1s,000.00,

27 not mads any attempt or effort to appraise
20

0071692 -
"ittio.oc

ttlement,
had to make sure that the
children ang ¢ would bs ocut on the

Gibbe’ coaxing, 1
2greed to releage my rights to the patents a0 I could get the housa.

ouse £f I did not sign
! would nat have raleasad my rights to the patent

AS 8 further example of Respondent 's decelit,
that ha had o Judgrent against hilm gor $5000

He migned ovar
him the majority ef oup savings to

I latar found out that he never paid

recelve $700.00 per

No

to an appropriate lsvel of support or as
There ¥as no provisf{on made for cost

A copy of tha Judgement setting forth ocur
20f aGreement g attached heretp and {nco

this

the hou-;
Al estate prices
house was awarded to me at a
The equity in the
My attorney ur. Gibbs had

the house nor dig he tell
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27. ‘The fact that Respondent lisd to me concerning the

potantial value of the pnt.ant- in, in my opinion, unconscionable.
Purthereore, Wr. Gibba sade ho effort to investigate or appraise the
valus of tha patents, I am not computer literate so I ccrthnly did
not kKnow their velus. My education vas in Chemistry and Math, not
in cosputers. ! vas desperate to feed and support my children, so0

N N Y -

1 signed the sgreement. Ny husband came to the house and removed
everything that he vented, including all the paper work relative to
he busineas finances as well ss our personal finances, including
all my papers, He took all the furniture he wanted, etoc. He also
took the old hlus Chevrolet, even though that was luppolﬂd- to be
nine. In short, Respondent was dealing vith re as hi had throughout
our marriage, bullying and abusing re. My attorney was not
interested in doing any lnvoothuﬂcm or analysis or otherwise
;’at?toct.lnq my interest throughout the entirety of divorce. I felt
llo}!l snd sbandoned and 1 had absolutely no choirce but to algn the
agreesant, e

28. Respondent had been litligating over the rights to the
pnunt.;_;vor the microprocessor and other inventions until the U.S.
P.unt_:"lnd Trademark Office finally awarded him the patent rights.
The li:l’lt 1 haard of Reapondent winning any rights over the patent
vas on-_:‘soptcnbor 16, 1991, when he gave a copy ©f the patent [a
lcnqthy.-f ﬁocunnt that has small, Jdatailed doucriptlbnn of the
invention) to my daughtar Beth for her birthday. I.did not know the
hpuctvulr‘ affect of the patent unti{l I saw an articla in the L.A.
Tines on Novenber 7, 1991. A copy of this article is attached and

0600458

09716s92
TR0 .DEC -

* 1|| Respondent threatened me that r 1 did not a

i gree to this settlement,
2| he would ppend every last dime that he had £0 mabve aceme e
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incorporated herein as “gxhibiv—3®. * The articln 1nd1cato& that
Respondent could receiva “tens of mllliocns of dollars* for the
royelties. 1n an article in the Investor's Business Dnlly, on March
27, 1992, 1 read that Respondent had thus far “smassed an estimated
$70 millfon In royalties from aeven of the vorld's largest consumer
slactronic sanufacturers, Including Sony borp. and N.V. Philips.®
A copy of satd article is attached and incorporated herein as
"Exhibit 3~ 1 an aleo Informed and believe that Intel owves
fespondent so much ﬁoncy. that Respondent will now awn the entire
company! Until MNovember of 1991, h;d no tdea fhat the patent
vould ba worth so much money. .

' 29. 1 had placed my contidence in Nr. Gibba, who abused
that confidsnce by having a sexual affalr with ma ana shortly
thereafter absndoning me in the pursuit of my legal righta. I had
bean sbused and decelved by Respondant whosa physical and emotional
abuse made ra succumb to hix damands. The money Respondant {s
recelving nov {s procesds from eur marital labor, Nhll. Raspondent
vorked to develop his computer chip, I was his slave-~the psrscon who
did everything tor hin, fncluding fesding him, taking cars of his
children, recelving hia physical strikes and emotional abuse, and
providing a vorn and tired body for his sexual donands.' Due to the

threats by Respondent and the nearly lack of representation on the

part of ®y attorney, 1 ua-/friudulenti;'ﬁépr!vcd of millions of
doll-rn.v '

10, Abcouplc of years ago my son, David, was murdared by
persons unknown. 1 alone have financed the majority of Beth'g
bachelor's degree sxcept for a minimal contribution by Respondent,

and novw she would like to obtain a degree in physlcnl therapy.
mnun
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mtnﬁniuly !- cannot afford to psy and Respondent: refuses. _Even
Mh has millions end sillione of dollars, he refuses to
‘contributa at ail to Beth's education. " he only thing he gave her
was & Il‘rthdny present last year--wvhich vas a copy of tha patant!
Only now is Respondent beginning to help Danny with his education
tinancially. N

: ;", sased on the foregoing, I rupoctfuuy.nquut that

the Court set asi{da those provisions of the Judgment of Dissolution

I U 4

and m"_tntoqnt-d Marital Property, Custody and Support Agreeament .

-
(-4

desling :'vith property dlvision and the rights to the patents applied
tor duln' the marrlsqge.

t declsre under penalty of psrjury that the foregoing is
true and correct. Fxacuted this __ /G day of Septenber, 1992 at

Beverly mills, Californis.

A
L T
ol

The article indicated that

1| incorporated herein as “Exhibit 2v.
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STRING ¥ 3R Fairty a0y SITORE + Mty ong Adoy. - T EBsedia w0 :
—NEAL RAYMOND HERSH, Esq. (310) 350-7398
LAW OFFICES OF NEAL RAYMOND HERSH

9100 WILBHIRE aLvn.,ggi'rz 852 WEST TOWER

BEVERLY HILLS, €A 90212 FILE D
SUPERIOR COURT OF CALIFOANIA, COUNTY OF 10S ANGELES LYC aveets s S M “~pT
ruricoww §230 EYLMAR AVENUE '
© wmenwrsem  BANE - SEP2S '992

fmeaomoons VAR NUYS, CA 91401

) LY T .
i or - v vk
. PRISCILLA MAYSTEAD aka PRISCILLA RV L ROMIRG. DRIy
17 '¢ ¢ dnaalidd
A APOMEWEDEFTUOANT G T LRERT P. HYATT
. CASE MUMBER
NOTICE OF MOTION [~ MODIFICATION
D ChildCustody =7 Visttation {3 Injunctive Order NWD 55911

Chitd Support Spousal Support hor (specify):
::—j] Attorney Fees .Scm. 'ro"gfr V%ATE JUDGMENT AND
MARITAL SETTLEMENT AGREEMEMN

110 (namnd RESPONDENT, GILBERT P. HYATT
2 R haaring on thie moton (e the tehet FERA1AT 0 (he AILAC heit Apyolicalion will bo hnid as loliows

¥ child rustody or visitationis anissue in 's proceeding, Civil Code section 4607 requires mediation before or
raﬁcmerli'ylwnh the hearing below. o .

a :m-//]-]/[’, } - NT_.-_/,L./i /\ \ Médnol. j Tlim:

FoAawest of cowt  [XJ <ame ax nntod ahove ] othar (specdy).

1 Supporting sttachments
& Compinted ADpHiCstion tor Order ana Aol ting -
Declacation and a Dlank Sesponeve Daciaration d [X] Poinis and authorities
% [3 Coepluted income and fapenne Deciaration '
And 2 Biank incoma and Expense Daclarabion

¢ T3 Completed Pinpetiy Deaclaration o [X] Other (specHy).
87l & blenk Property Daclaration PRISCI’, MAYSTEAD (aka)
. '/‘
t‘ A/Qé\ <
T Prvet e et sadia .

@:uvum:)
ORDER SHORTENING TIME
&[22 vime ten Cseivice O hearing IS shortenad Service shall be on of bolore (date):

firte

JUDCE DF TME SUPERION COURT

Motice 12 you have chidren from thip telationehip, the court is required to order Payment of child suppon based on the income
of both parents  The amount of chid SUDDON €N be 1arge. It normally cantinues untld the child is 16. You shoutd sunply the
COUR wih informetion about your financas Othenwiss the chid suppon order will be bassd on tha intormation supplisd by
1he gther parente . ’

Yau du Aot Aave 10 Day any fee to s responpiva decisration in respones to th;

8 ordw 10 thow Caune linciyaing a completed
‘Aroes anA Expense Deciarat:on that wii thow your finances) Theg'!

gnat af the responaive deciarations aust be ﬂl-d whih
™® cou'y and a coay verved pn the othaer party a1 inagt frve court dayn batorn the heaiing date

i e e 1268 16 NOTICE OF MOTION

Gov. Cove § 26e08
AR 0 ey asy £, 1988) (Family Law) :
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T RRRRIAGE OF 30l ey, tarv sraomy - * -
CF-HYATT,  PRISCILIA & Gt T e -

,ee

i '(THIS IS NOT AN ORDER) . EE
5. [X) Peitiones {3 Respondent 3 Claimant requests the following orders bo mada:
¥ 1 71 CHUD CUSTOOY 3 15 be craered pendng the nearng
& et (nswe and aow) b fcaveat Custoay 1o Lhame) ¢ L woaily sxisting orger
: (M) fisd on (aate): -
' (2) ordaring (specay):

8 [ Metrtioner. () AIOnGent  shal have the tampor ey physic sl cusiody of the sinor chilaran.

v OO0 CHLDVISITATON Dhbomwdnq the hearmng
s O3 mascrane )
b [T Other fapecwrys.
c 0 wenner perty PRAH FEROYY 1he mNor Chisd of Chiii an nf the pactins

0. 7 moaity axisting order
O] 11ad on (tate):
(2) orgering (specwy):

{9 3 v om 1ha State of Catinenig 12} {3 otnar inpeeiy).

3 [ MO SUPPORY W Mt 8 dmnren st .mnw}mnmnw)

8 e b SunPott tegusat ¢ 3 woaty axisting or der
R andt aon . Wonthly amount. (1) hiad on (aate)
3 {2) ordering (specny)

SPOUSAL SUPPOART ﬂ‘nnnmn awnrong, & -mg- YU O wil be fsuand )

A 8 7] tmoum tequented fmonew) 8 b [7] sodity extating order

’ € 71 termmnate wristing orger (1) fited on (otare):

B (1} Sed on (cletw): (2} ordaring (specwy:
' () ocdering (apecey)-

5 T3 ATTORNEY FEES AND COSTS e rass s 8.0 costa: §
8 [ RESDENCE EXCLUSION AND RELATED ORDERS T3 To be ordered pending the hearing
0O Pettioner {7 raspondent st BOYe out Immadiatsly And must not return to the family dwelling at
' {aacress) o
. - } taking onty ¢ ‘atting ang passona) effects naadad uniu the hearing.
U {23 STAY.AWAY ORDERS 23 To bs oedered penaing the heasring .
* T3 Petitones 3 Roapondent must atay st ieast . - ¥ards away trom apphicant and the following piaces;
CNET ameieanty fesidenc e (sccress nppanay):
2157 snoucants place of work (saaress cotmna)
QI the chiarens sehoor (sccress oystionaln:
(41 otrt (mpecey);

b [J Comacts reuting to pickup ang oahvery of chiigran Pbursuant 2o a court order or
b1 ived at Ouing madiatian shalt be parmitag
# 71 RESTRAINT ON PERSONAL CONDUCT +i3 Yo be orderec pending the hearing
3 Pettioner [ Respondant :
A xhall not moinut, atiack, strike, IMeater. cnayally
£2] and any person under tha care,

3 stipulation of the parties

ATRAUN, of othetwise disturd the beaca of tha other party
Cutlondy, amt - t.ntr ol of the othat parly

t ) shannot COaCt of telrphone the Aftin patt,

L} exzent tnal naacerul Lontacts ielmting ta micys - uidren of he parhes shatl be parmitied, 000041’5

tCantinuni nnrpvnrge

"' e acoones £ oure 25 20 APPLICATION FOR ORDER

N0l COURZ = ot Mg

Cani Coom 42
i eat o . AND SUPPORTING DECLARATION .

(Famity Law)
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ll.!!l!ﬁl!_ﬂl_llllllﬂ!lll!.HQZIQH.IQ_ﬂEI_AEIDE.l!DﬂHERI

I, PRISCILIA MAYSTEAD, declare as follows:

.l. I am the petitioner in the above-entitled action ang
submit thiw Dcharatlon in support of By Motion To Set Aside And
Vacate the Judgment that was entered on March 25, 1576 and the
Nar{tal Settiement Agreement which was incorporatad theroin.

2. 1 request that this Judgment and incorporated Marital
Settlement Agreement bae set anside, except for tha provision
dlnnolvlnq the marriage, upon the grounds that the sajid Judgment and
Agreenment were obtained by extrinsic and {ntrineic fraud, that they
u.r; based upon the villful and fraudulent rbpresentations‘ot the
Respondent, hia counsel, and my counsel, that they were based on the
breach of fiduciary duties on the part of the ﬁespondent, that_they
vere axtremely {nequitable.

o 5. The facts herein stated are known to me of ny own
Personal know]edge and, if called and sworn ag a w;tness, I could
and would corpetently testify as to the truthfulness thereto except
as to the matters vhich may be stated upon my information and bellef
-and, aR to thoge matters, I believe them to be trug.

4. Respondent and 1 were married én June 14, 1959, 1p

1966, Respondent werked for Teledyne, but wanted to work on his own

inventions, 1n 1968, he quit his job and worked for one year on his
inventions. He then formed Micro Computer, Inc., where he devéloped
the microprocessor. He received ¢4,000 from John salzer, $60,000
from Irving Hirsch, énd about $250,000 in investments found by
Stuart Lubitz {which Included No}ce & Moore,_the founders of Intel},

an attorney who also heiped Respondent file incorporation papers,

09/18/92
FETEAD .DEC 1

0000446
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. 4
Inpondtntjﬂ' app. for the patent
Decenber ‘of 1970,

Nanbreche [ ] Quist, (a Venture capital

%4 the lndultry. Intel angd Texan
1o]l tor davoloplnq the computer chip,

11 baseda upon murh lnlormat!on and baelj

trieq to Perauade Respondent tgq 9ive up the control of

funding, ? an intormed and believe the lnvestora,
leaked the detai}e of the computer chip

over7ith.--g_croprooesaor in
However by 1971,’a11 of the monay Provided by
Lirm which Renpondgnt utilizeq
Through Stuare Lubjtz, the investorg
the Company
When ha refused, the investorg withheld thei,
including Lubitz,
mlcroprocesaor to others iy

lnntrumant havp gince recajved Credit

I am intormed and beljeve and

121 a patent attorney for Intel rop some tima.

i3

14§ and Beth,

18]l children but rather made

18 eihnunttd'rrou taking ca

17 Respondent refuged tqo hel

19] degrese at nérkaley. Respondent made me fee
204 *"problen* rather thap hia responsibllity.
21| after ¢ wag in a terrible

22 Permanent injuries,

23] that

281l meattlement in ny own hame

26 advised me to do),

271 (1 was ]tily recove

2/l put the mon

|
DX 05 18,9

-8 YSTran,pec

18§ 60, even though 1 was dri

24 Concerned for Ry future,

car accident and haq 8ustaineg serioug

After RY case was settled, my Attorney told me

my doctor thought 1 had a horribie marriage ang that he wag

When 1 put the money from the insurance

RA000829
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! h-d a -a--ivo ho-orrhaqo in dolivory and was

th“tuo bouts of
3; pheumonia lndvilny ear {nfections. Botween baing lo veak from the
CJ hemorrhage, still sutfering the permanent effacts from the accident
écnd taking care of three small children, I decided to quit school (I
.‘ had been taking classea at UCLA, to try to finish wy degree). When
15 the money for the Corpany ran out, I told Respondent that we had no
,'loney to put tood on the table, Respondent once again became enraged
| and beat me up, ' '
6. Living with Respondent was like 1iving with a volecano.
T ncvor knew what amalt ‘thing would set him off and make him beat
Be. Many tises I called the police but they would not do anything.
Raspondent wvould beat me up on nhumerous occasions and then rape me,
on at lca-t one occaulon, Respondent was beating our son, David, so
I tried to stop him. Hae put »y head through the vall instead. I
begged hin to qot counseling, but when we did spsak vlth a counselor
on ths phonse (vhlch was all Respondent would consant to do), the
counselor told Be to get avay from hiu--that he waa hopeless and
dangerous. Th- only thing that scared me more’ than Respondent wvas
roverty. Rospondent repeatedly told ma, "Your time is only worth 25
cents an hour und ry time is worth 25 dollars, 80 you should do what
! tell you.w .ror 2 long time, I belfeved him, The rapes, the
physical HbUI. and the emotional abuse escalated until Respondent
coup!ﬂtely killed any nenae of self worth that T had.
7. - On or about July 1, 1975, I awoke early to make
Respondent breakfant, Right after breaktast, Respondent left for a
business appoihtnent. I sat down to have a cup of coffee when he

cane back raging int the house. He overturned the kitchen table

09/18/92
TSTEAD . DEC
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hroblen wag, Then he Yellad,

2

3

4

8] unfoldeq on the back teat of the car.
L

Y
8
]

I am going ¢o kill you, X

told you po keep th "Two of oyr nlnér children,

® Car cleapgw
and loih

Davig
s Vho vere &Jex 19 ang 11

ro-pectlvoly at the time,
into the bathroon

The k{de Yanted to help

10} too, T™hree Yearg lnter,
1
12

the asp unfoldag On the car seat,

I had to tell ¢h
that fe ya, not her faule,

is poor child
that hap father was 3

sick man and it wag
9lued over Such a gmaj) thing.

AR %00n an Respondent stopped ragin
1 took Bath ang David
from school, ana
17§ triena, Itv Bokol,

18§ Clbbe the gy

13} not fNorual ¢o becone 80 un
14 e,
15} appointment,

+» Picked up oup
18 Danny,

third minor chilq,

Robert Gippg, My
Gibbs ¢¢ ma,

vent to a lawyer, Mr,

haq recommendad Mr. I paid mr,

19 divorce, Nr. Gibbg
20 about $20

head with o heavy
*I am going to kill yoypw I hag

“Someone left a map

g and lef¢ for hig |

bank accountg (there wag
money inte an

1 alsao told My,
Squirrela«d away vhich no one knew

21] vhich did,

23} my sister, Kathy,

24 S, 1 had BAved the $5, 000 becay

divorce nnnpondent for two

a6l b

Yo
34 approachaq other attorney

1 had monay,

28

there was & two year wWaitjing }

Ist for restraining orders ip cases g
trarl 09/18/02 .
1\ 121880, peC
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lo,
Rove back intg ¢

Aft.r e v.‘ko Hr,

he p
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¢ Judge 6!00!.0 Nr. aibbe to Ylve »e $800 out of my

to
11
12
13

1842 had to earn a living,

18
17
in
19
20
21
22
23
24
2%
o8
27

28

besy
LA\

8% eavings, which had heen impounded by the judge,

12, when ve vent back to court for child Buppart, the

share of tha

to support ne aﬁd

which 1 had to Py riqht away, Noodless to 8ay that left me nothing

to live on excent. ny sAvings, I alse asked the court tor money for

A van.  mespondent had taken the better car

shows at odaq houre. ©Thig vas the only way

I van given $1800 by the court for the

purchase of the van, ac Respondent was given $1800 as well, I asked

Respondent to co-sign a loan to buy the van, to which he agreed

since all the eredit vas in hir name. After I purchased tha van, he

rensgad and lert 29 {n the Position whare

I had to pay the money or
lose ny deposit,

I duq §into By $5,000 anpg paid ror the van.
anded halr of wvhat T had.paid and halt of any

other money 1 had. I could not believe hig greed.

He told me that
he wasz going to starve me out, that 1 des

everything was higa,

erved nothing, ana that

13, During this time, we had gone to court several timeg

for settlement Purposes, Fach time Respondent: would throw a temper

tantrunm, hothing woylg get resolved, ang the court would give each

of us $500 from oyr savings, of course, my $500 went to Mr. Gibbs,
00716492 '

STRAD .Or¢ 6

0000451
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live on &ven though he vas
”!n-:-ld-ntly, Mr. Gibba*
vhich had o Pay righe avay,

to live on SKCOPt wy savings.

judq-, to.lupport e and
$300 oyt of hig ihan of
vorking ang ®aking $2s5 an

bi1l tor the coure *ppearance was $5g0
Heedlens ¢4 Bay that 1gf¢

RA000834
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attentive and 1
I had hag No kindneass in g0 loﬁg
vas lixe to be treated like o

One tl-- he cape to

a voryhtnll, largo'
I vas flattered lnd{‘ceoptoq.: He

t from the Fireside Ihn and aakeqd

Ttment ang ve would 9o to dinnepr at

;f-ry Nalve,

RA000835
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IR 2Ry n g .

¥

bacens very Ilnnu- and vhen I reufgted hh-'ucv-am“q ?hg' .t::_ig"d t‘o
toros himselt on 86 and tear »y dlothes off, ,lppl!;’:\t}y,‘.ff';'f?ibbl
hed talad nim of our emcounters and offered my name g an "gagy
voRan®, 2 nit his on the head with 5 lanp ang nn,'lxonvlnq ny
Jackat there, T ran ta my car and locksd myselg gn. Re care out,
spologined, and returned =y jacket. I was shaking and hysterical,
™ia ertainly did not da much for my self-eateam. - -

‘ 1. MWr. Gibbs and 1 continued our relationship for a
BOVeTsL of montha, meeting at rirst tvice & wesk. He told me that
he hod marrieq Mz vifs becsuse she was Pregnant, that they had a
terrible Rarriage, snd that the reason he stayed wag because of nig
wvenderfu} daughter whom he loved very much. He also told pe that
fov that he vas over forty that he wag worried sbout hig sexuality,
that M\vn having & problas getting an srection. He said that 1
- could h'o‘l‘p hin vith this, pach tine, ve made )ove on the brownish
leather ©cuch or on the fivcor of hin oftice. Ko ¥ould lock. the door
and convince »e not to worry about anyone valking in.':r."n!t got to the
p;fht !horo Vhenaver I met vith hia to taix about my d!-.\jor-ea, it_ wvas

One evening, after making love, he told.';- that he
could not see me for a week--that he was busy. 'rhan__h'e ,_t::old »e one
mulng".thlt he could not see .-c anymore becauu- he val. intaruted
in somscne elss. I waa devartated atter Mr, Gibbl'broke off our
relationship; thought I had found botn an attorney anq a
boytrlm. ‘1 thought vam in love with _hin. Att-‘x-_th‘.”:lal.x-cnk-up 1
becane very depressed. D '

18, Thereatter, Nr, Gibbs continued as my attorney but he

oo/t . o i

sesned to 1o¢e {nterest in the came. When I told him that 1 was

RA000836
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KL

1
2
3
L
8
L]
?
]
’

g
13
1¢
is
le

18

Ffon

durim uch of the prior five years, he repliea that the court counq
ot make him wark, When I told him that I knew nothing aboyt
Pespandent ' Patents, he eajg that he thought 1t yas 8 big joke,
thit they wvere worthiees, e vas more concerned that the patent
attorney GOreg Roth of Praser and Boguck!, wvanted the bank account
and proceeds trom the gale of the house to ‘satisry Respondent 15
leqa} bills, whicy vere Approximately $10,000. Mo also told me that
I could be forced to sell the house, Meanuh{le, we kept geing back
.to oourt, and My, Clbbs told me he wvam Poverless since Respondent
Vas impossible to deal with, ¢ felt abandoned by nr. Gibbs, both
legally ana emotionally, )

19, During one of the haarinqc, Respondent and I talkeq
in the hap) &nd I asked his vhat he wanted. He sa{y, =y wvant

lttomcy what
he wvanted, of Course, since I hag vary little available ®oney, this

vas impossible without 88lling the hoyge. T )

20, Kr. Gibbs then set up 5 meeting vith' Greg Roth of
Traser ang Boqucki, Respondent and mygelf. My attorney, Mr, Gibbg
offared to make A deal with Fraser and Bogucki such that my share of
the savings account would be given to thenm it they voulﬁ not hold me
nlponl.lbl- for any reasining portion of ¢
legal fu- for nrﬂcn rendered
patent work, They refused this offer. They stated that they wanteq
to remain working for Respondent ang that they beliaveq in hinm,
They told me that they would loox only to Respondent for the Payment

08714793,
YETHAD . pEC

{ R . ,:
wrried about chilg support, that Respondent had ‘reafused to work

RA000837
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of their bills, if 1 wvould algn avay all of my right, titls and

Interest in our joint patant rights. 1In other words, if I would
9ive up all of my patent righte, they would sign a wvaiver abaolving
®a of any responsiblliity for thelr outstanding lsgal feas.

2t. Am ona could clesrly imagine, I wam vary emotiaonally
distraught at this time, Respondent had degraded and abusad me
throughout the entirety of our marriage. 1 va; too frightenad for
yoars te l-aé. Respondent. Once I gathered By strangth to leave
his, T hired Mr. Clbbs only to have hia seduca it and commenca a
sexual affalr vith'-a. I fell in love with Mr, Gibbs. Thereaftsr,
Kr. Gibbe abruptly ended our relationship. We were still in the
Riddle of our divorce proceeding., T was further domoralized by'tha
breskup of my affair with Nr. Gibbs, I vas abandoned by my husband
and nﬁandomd, both laqally and ucticnﬂly, by =y divorce attorney.
Of course, vhile all of this wvas going on, I was trying to protect
wyself and my children. 1 wanted to maintain the family residence
for the children. Respondent told me that the only way I could kaap
the house was {f 1 agresd to relesass my righta to the patenta.

' 22. Nr. Gibbs told me the patents were worthless. To ny
knowvledge, Mr. Cibbs daid not; at any time, investigate the value of
ths patents tn any way, shape or form. At no time did he er anyone
ole; oxyliiﬁ to -; tha potential value of the patenta, nor did any
one explalh to me that it was possible that I could stil} aﬁ& up
vith the house without reieasinq my rights to the patents. Nr.
Gibbs kapt talling me that the patents were warthless and that he
could not do anything for me which waa better than vhat Respondent
was offering (l.a. my baing awarded the house In exchange for the
9iving up all my right, title and interest in and to the patents).

0971892

FE O 000ogss
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Nhot agree to this Settlenant,

o var 1 j Respondent threatened me that if g aig
I o he would apend GVary last dime that he had to make sure

that the
house vould be solg and that the chilaren and I would be out on tha

l e el B Btreet homeless ang pennileax.

23, Mieh Respondent 'y threats ang uy, Cibbs ¢ Coaxing, 1

29reed to release ny rights to the uld get the houne.

, . Kad anyone told me that I would pot lose the housa

12 I diaq not sign

the rcloa-o, I would not have releaned By rightg ¢o the patents.

He aigned over
him the majority of our savings to
PRY Py share of the judgment, later found out that he never paid
the judgment,

, D ) '_5:_ the houre to me ang 1 vas to give

l i S It vaa atso agreed that vould recaive $700.00 per
] B mohth in chi1g fupport and $sa.go Per month {pn al{mony,

No

lnv-lt!q1tlon Was made as to ap Appropriatae level of Support or ag

to Reepondent ' true income. There was pg Provision made
of living increases,

26. It ig alsg Roteworthy that, at the time,

the hous;
had not appreciatea significantiy

in value am rea) estate prices

vor.*fnlrly stagnant, Although the house wag avarded to mae at g

valya of $10, 000,00 that wan jtga qxoas valua, The equity in the

home wvas thep apprnxlnately $15,000.q00. My attorney My, Gibbe had

hot made ny attempt or effort to appraise the house nor 414 he tel)

09714/92
TSTEAR e -
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®e 1 vis_to receive the house lt;l not__:ivolu-f'nth.-r than a gross |.
valueinl. ' ' . "

27. The fact that Respondent 1ied to me concerning the
potential nlui of the patents is, in my opinion, unconscionabla.
furthernore, Nr. Cibba mads no effort to l.nvuthlto or -ppuhi the
value of the patents. I am not computer literate so I certainly ald
ot know their value. My education was in Chemistry and Math, not

In computers, vas desperate to feed and support my chudnh. sa

* B 4 & ® & ©® m

I signed the agreement. My hushand came to the house and removed

..-
(<]

sverything that he wanted, Including 8ll the paper wark raelativa to

[
-

his business finances as wvell as our personal finances, including

-
L

all my papers. Me took sll the furniturs he vanted, eto. He alsoc

(54
[*]

took the old blus Chevrolet, sven though that was supposed to be
nine. in short, Respondent vas dealing with me as he had throughout

[
@ -

our asarriage, bullying and abusing wme. My attorney was not

-
»

interested (n doing any {nvestigation or analysis or otherwise

-t
~F

Protecting my Intersst throughout the entirety of divorce. I felt

[
- J

alove and abandoned and 1 had absolutely no choice but

to sign the
agreemant, S
28. Respondent had been litigating over the rights to the
plunt.;vor the microprocessor and other- inventlions until the U.S.
Pltl_ﬂt:l;ll\d Trademark Office finally awarded him the patent right-.
‘l‘hc !“._.l‘lt I heard of Respondent winning any rights over the patent
vas on{..'l'cp'tonbcr 16, 1991, when he gave a copy of the ‘patent (a
-lonqthrz document that has small, detailed de‘script'hma of the
‘invention) to my daughter Beth for her birthday. 1 did not know tha
l-pact‘or effect of the patent until I saw an article in the L.A.
Times on November 7, 1991. A copy of this article is attached and

ot
"S0.MT -

1| Respondent threatened me

that if I did not agree to thim settlenment
. h ’
t dime that he had ¢t~ waba ..

: 2| he would Bpend every laa
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iacorporated herein as 'tuhlbl;:' > The article lndlcatad thut
Respondent could rece{ve “tens of millfons of dollers® for the
royatties, in an articie in the Investor's Business. Dally, on March
27, 1992, l read that Respondent had thus far 'uuucd BN estixated
$70 alllfon In royelties from seen of the uorld'. largest consumer
slectronic -nnuhcturcn, lncludtnq Sohy Corp. and M.V, Philips.»

A copy of said article is utueh-d and tncorporatad herein aa
“Exhibit 3=, 1 am aleo (nformed and believe that 1Intel owes
Respondent sc much lomy, that Respondent will now ovn the entire
conpany! Unt{l Novesber of 1991, ¥ huld no idea that the patent
vould be worth as much noney.

! 29. 1 had placed ny conudonco in Mr. Gibbs, who abuud
that confidencs by having a sexual affajr with ma and shortly
thereafter Abandoning me Ln the pursuit of my legal rights., I had
been abused and deceived by Respondent whose physical and emotional
abuse made me Succusb to hias demands. The xoney Respandent is
recelving nov is Preceeds from gur marital iabor. While Respondent
wvorked to davelop his computer chip, I was his slave--thae person who
did sverything tor him, including Ceeding hinm, taking care of his
chlldren, recelving his physjcal atrikes and emotional abuse, and
providing a worn and tired body for hias sexual denund-. Dua to the
threats by Razpondent and the nearly lack of representation un the

part ot Iy attorney, I vas fraudulently deprived of millions of

\' .

dollars,”’

30. A couple of years ago my son, David, was murdsred by
persons unknown. I alone hava financed thae mjority cf Beth's
buch.lor'l degree except for a nlnimal cantribution by Respondent,

snd now she would 1ike to obtain a degree §n Physical therapy,
09/18,97
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I ' s

vﬂtnrtﬂ:lihlr I. cannot sfford to pay and Respondent’ refuses’ -;Evnn
Mh hae millions end sillicns of dollars, he refuses to
contribute at all to Besth's educatlion. " ¥he only thing he gave her
was & birthdly present last year--which was a copg; of the patent!
Only now L= Respondent beginning to heip Danny with his sducation
financlally.

' ;,E'n. Based on the foregoing, X rnpoottully.roquut that
the m set sside thome provisions of the Judgment of Dissolution
and mliatoqratod Marital Property, Custody and support Agreement
dealing with property division and the rights to the patents applisd
tor Ourinq the marriage. '

1 declars under penslty of psrjury that the foregeing is
t!"uo lnd correct. ¥xacutad this /. day of s-g_t-nbcr, 1992 et

Beverly mills, california.

incorporated herein as "Exhibit 2". The article indfcated that

Vaermrasdons wa.ve
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' . Superior Gourt of the State of Ualifornix .

: - ny
A 145624 | Qounty of Grange FiL E'D

" Case Xo. 5'1111! Ans, California 92702

NOV7 01885

GENERAL INSTRUCTIONS TO ESTATE REPRESENTATIVE

. GARY L. GRANVILLE, Couniy Cstk
You have been appointed a representative of am estate by this Court. As such represgntati become an office
of the Court and assume certain duties and obligations. An attorney 15 best qual e—xnu.ﬁ%ﬂé?dim_

these matters, but you should clearly understand the fallowing: -

1. In managing the property of the estate you have several duties. You may not profit from your position a:
a representative, or, without prior court hearing and order, enter into any financial transaction with th
estate. You must manage the estate's assets with the care of a prudent person dealing with the property o
another. You must be cautfous and you may not speculate. You must maintain adequate property, casualty an
1ability insurance. You must file tax returns and pay any taxes owing. '

2. You must keep the money and property of this estate separate from your own and myst never comringle them wit
your own or other property. When you open a bank account for the funds it must be in the name of the estat
by 1ts fiduciary {yourself). The securities of the estate must not be held in your name personally. Yo
may not borrow from the assets and you should not make any distribution to anyone without first getting Cour
authority. i T

.

3. A1l disbursements should be made by check from the estate account and a detailed record kept of all receipts.

4. “You may reimburse yourself and your attorney for official court costs paid by either of you, including charge

of the County Clerk and the premium on your bond. YOU MAY NOT PAY FEES YO YOUR ATTORMEY OR TD YOURSELF MITHOU
PRIOR ORDER OF COURT.

5. Within three months after your appointment you must file with the Court an inventory of all money and othe
- property belonging to the estate and held by you. You must arrange to have a Court-appointed "efeljee 1.
the value of such property and the inventory and appraisement must then be filed with the Court. (Th

representative, rather than the referee, determines the value of certain "cash {tems” and your attorney wil
advise you as to this procedure.) :

6. You should consult with your attorney before you sell, lle‘ase. mortgage or fnvest the‘property of the estat
to determine 1f a Court order is required.

7. Within one year after you have qualified as an estate representztive, if your estate does not require filin
of a federal estate tax return, and within 18 months if such a return is required, you must file a final accoun

and petition for distribution of the estate or a veriffed report of the status of administration.

8. If you are a special administrator, your powers and duties may be more restricted than as stated above. Consul
your attorney before you act.

8. If money is held in a blocked account, you may not withdraw any amount without a prior Court order.

10. The above 1s not intended to be an all-inclusive list of your duties and obligations. If you have a'ny question:

concerning your duties or responsibilities, ask your attorney before you act and/or petition the Court for
{nstructions,

SUPERVISING PROBATE JUDGE 0800462

1 have read and understand the above instructions and acknowledge receipt of a copy of same.

My Social Security No. is Oé? ’/70—9999 My Driver's License Ho. is Fogééfjl L(I
weo __1[]7/ 55 @%%@Fﬁ4%d%
2

ESTATE “REPRESENTATIVE
GILBERT HYATT -
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FO182-37.11 (R6BY)

. ‘
A‘l'fOR.NEY OR PARTY WITHOUT ATTORNEY (Name sn.. TELEPHONE NO.: .~ . FOR COURY USE ONLY

e ~ JOHN G. BRADSHAW ) . 667-0487
*. *"ROFESSIONAL LAW CORPGSATION
PENTHOUSE SUITE
600 WEST SANTA ANA BOULEVARD
SANTA ANA, CALIFORNIA 92701

ATTORNEY FOR themey:  BXECULOX . State Bar No. 37814
SUPERIOR COURT OF CALIFORNIA, COUNTY OF ORANGE
700 Civic Center Drive West
Post Office Bax 838
Santa Ana, CA 92702-0838
ESTATE OF {NAME):

_ ANNA HABER HYATT, DECEDENT .

) .. NOTICE OF HEARING CASE NuMazR:

{Probate) A-145624

This notice Is required by iaw. This notice doses not roquito you to appear in court, but you mlv attend |~
the hearing if you wish.

1 NOTICE is given that {prame): Gilbert Hyatt

{representative capacity, if any/: Executor

. First and Final Account and Report of .
Executor and Petition for Its Settlement,
L for Allowance of Executor's Commission,
: for Ordinary Fees of Attorney Bradshaw,
for Extraordiary Fees of Attorney McCaffrey,
and for Final Distribution,

haa.filed {specify):*

3 » . LY AY

2. Ycu may refer to the filed documents for further pamculars (Al of the case documents filed with tha court are available for examina-

" tion in the cass fila kept by the court clark.)

'3, A HEARING on the matter will be held as follows:

Date: Oct. 1, 1991 Time: 9:00 am Dept: 3 Room:
Addresa of court IE shown above :] is:

DSHAW
,John.G, Bradshaw . ... [X] Attomey or party 0N G. BRA

(TYPE OR PAINT NAME) - : ISIGNATURE)
Date: September 5, 1991 [ Clerk, by . Deputy
4. This notice was mailed on (date): ‘ at (place): Santa Ana, CA

0600463

. (Continued on reverse}

* Do nat uae this form o give notics of hesring of the petition for X ion (3se Prodare Code, § B100).
Form Approved by the Probate Coda §4 1211, 1215, 1214, 1230
Judicial Council af Califomia ) NOTICE OF HEARING
DE-120 [Rev. July 3, 1889] (Probate)

RA000845
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A-145624

CLERK'S CERTIFICATE OF (I POSTING [ JMAILING

3] cenifyi';ihat I am not a party 1o this cause \and that a copy of the foregoing Notice of Hearing {Probats}

1. was pastsd at faddress): ’

; £ =

on {datej:

2. waas served on each person named below. Each notice was enclasad in an envelope with pdstaga fully prepaid. Each envelope
was addressed to & person whosa name and address is given below, sealed, and deposited with the United States Postal Service
at (place): .. California, ’

', on {date):
Date: . . ) Clark, by

. Deputy

PROOF OF SERVICE BY MAIL

1. ) am over the pge of 18 and not a partty to this
- 2. My residence or businezs Bddross is [specify):

cause. | am g resident of or employed in the county where the 'mailing occurred.

600 W. Santa Ana Blvd., Suite 1100, Santa Ana , CA 92701 e
3. | served the foregoing Notice of Heari
as shown below AND ) )

a. depositing the sealed envelope with ths United States Postal Service with the

b placing the envelopa for collsction and mailing on'the dats and at J
practices. | am readily familiar with this business’ practice for collacting end processing correapondence for mailing. On

- the same day that currespondence is placed for collaction and mailing, it is deposited in the ordinary courss of businesa
with the United States Postal Service in 8 sealsd envelops with postage fully prepaid.

ng (Probate) on each person named below by enclosing a copy in an envelope address

Y

. Y
4. ». Date mailed: Sept. 5, 1991 b. Place mailed (city, state): Santa Ana, CaA:

. \
ent referred to in the notica.

i
¢
i
i
i
i
3
!

R 5. D | sarved with the Notice of Hearing (Probata) a copy of the patition or other docum

1 declare under penalty of perjury under the laws of the State of California that the foregoing is true and cotract.

Date; September 5, 19981 | ;i. - y [y ° :
D, Weir . '_) . -

fTYPE OR PRINT NAME) (SIGNATURE OF DECLARANT)

NAME AND ADDRESS OfF EACH PERSON TO WHOM NOTICE WAS MAILED

See attached list.

- | 0600464

—
DE-120 (Rev. duty 9, 1989}

NOTICE OF HEARING Poge rwa

C {Probate) ‘ ' - Probats Code §§ 1261 1264
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EXHS

Mark A. Hutchison (4639)
Hutchison & Steffen, PLLC
10080 W. Alta Drive, Suite 200
Las Vegas, NV 89145

(702) 385-2500
mhutchison@hutchlegal.com

Peter C. Bernhard (734)

Kaempfer Crowell

1980 Festival Plaza Drive, Suite 650
Las Vegas, NV 89135

(702) 792-700
pbernhard@kcnvlaw.com

Attorneys for Plaintiff Gilbert P. Hyatt

DISTRICT COURT

CLARK COUNTY, NEVADA

GILBERT P. HYATT,
Plaintiff,
V.
FRANCHISE TAX BOARD OF THE
STATE OF CALIFORNIA, and DOES 1-100

inclusive,

Defendants.

Case No. A382999
Dept. No. X

EXHIBITS 14 - 34 TO PLAINTIFF
GILBERT P. HYATT'S BRIEF IN

- SUPPORT OF PROPOSED FORM OF

JUDGMENT THAT FINDS NO
PREVAILING PARTY IN THE
LITIGATION AND NO AWARD OF
ATTORNEYS’ FEES OR COSTS TO
EITHER PARTY

Plaintiff Gilbert P. Hyatt hereby submits Exhibits 14 to 34 to Plaintiff Gilbert P. Hyatt's

/17
117
11/
/17
/11
117
Iy
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10
11
12
13
14
IN
16
17
18
19
20
21
22
23
24
25
26
27
28

Brief in Support of Proposed Form of Judgment That Finds No Prevailing Party in the Litigation

and No Award of Attorneys' Fees or Costs to Either Party.

Dated this 15th day of October, 2019.

HUTCHISON & STEFFEN, PLLC

I\Mﬁ ﬁuﬁgch;sg%ﬁ (639
10080 W. Alta D Bglve S/mte 200
Las Vegas, NV 89145

Peter C. Bernhard (734)
KAEMPFER CROWELL

1980 Festival Plaza Drive, Suite 650
Las Vegas, NV 89135

Attorneys for Plaintiff Gilbert P. Hyatt
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EXHIBIT 14

RA000849



D 00 ~N N W A WN e

NN N ke e et e et el ped el e e
gg Eﬂ Si tﬂ Eﬁ tg N = © VW 6 N N W AW NDN= O

MOT

BILL LOCKYER
Attorney General
RICHARD W. BAKKE
IS?Ezervising Deputy Attorney General

IX E. LEATHERWOOD, Admitted per SCR 42.- .

GEORGE M. TAKENOUCHI, Admitted per SCR42™~ ;- -

THOMAS G. HELLER, Admitted per SCR 42
Deputy Attorneys General

THOMAS R. C. WILSON, ESQ.

Nevada State Bar # 1568

MATTHEW C. ADDISON, ESQ.

Nevada State Bar # 4201

BRYAN R. CLARK, ESQ.

Nevada State Bar #4442

McDONALD CARANO WILSON McCUNE
BERGIN FRANKOVICH & HICKS LLP
2300 West Sahara Avenue, Suite 1000

Las Vegas, Nevada 89102

(702) 873-4100

Attorneys for Defendant Franchise Tax Board

o Ty -
CLohl

DISTRICT COURT
CLARK COUNTY,NEVADA
* % %k %k %

GILBERT P. HYATT, - Case No. : A382999

Dept. No. : XVII

Plaintiff, Docket No. R

Vs,

MOTION FOR SUMMARY JUDGMENT
FRANCHISE TAX BOARD OF THE UNDER NRCP 56(b), OR

STATE OF CALIFORNIA, and DOES 1-100,
inclusive

Defendants.

ALTERNATIVELY FOR DISMISSAL
UNDER NRCP 12(h)(3)

FILED UNDER SEAL BY-ORDER OF
THE DISCOVERY COMMISSIONER
DATED FEBRUARY 22, 1999

Date of Hearing: }/ 2z 70

Time of Hearing: ) %

Defendant FRANCHISE TAX BOARD OF THE STATE OF CALIFORNIA (the “FTB”) moves

the Court under Nevada Rule of Civil Procedure 56(b) for summary judgment on all remaining causes

of action. In the altemative, the FTB moves to dismiss for lack of jurisdiction over the subject matter

under Nevada Rule of Civil Procedure 12(h)(3).

| ®
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The Court’s power to impose liability on the FTB, if any, is limited to the FIB’s conduct in the
State of Nevada. This is because the FTB is a California government agency, and as such enjoys
sovereign immunity under a variety of California laws from any attempt of Hyatt to litigate over the
FTB’s California acts. But even as to the FTB’s Nevada acts, the undisputed facts show that there is
no evidence from which a jury could reasonably find that the FTB committed an actionable invasion
of privacy, an abuse of process, any outrageous c<.)nduct, or any act of fraud or negligent
misrepresentation against plaintiff Gilbert Hyatt. Instead, the FTB’s Nevada acts were a privileged part
of the FTB’s governmental functions, and were justified by Hyatt’s own conduct that cast considerable '.
doubt on his claim that he changed his state of residence from California to Nevada in late 1991. For :
these reasons, the FTB is entitled to summary judgment on the merits of Hyatt’s claims.

In the alternative, the FTB is entitled to dismissal of all of Hyatt’s (;,laims under Nevada Rule
of Civil Procedure 12(h)(3). Rule 12(h)(3) requires dismissal whenever it appears that the Court lacks
jurisdiction over the subject matter. The undisputed facts show that all of the FTB’s Nevada acts
concerning Hyatt were taken as part of the FTB’s administration of California’s tax laws. Under
principles of Full Faith and -Credit, sovereign immunity, and constitutional choice of law, the Cour
must apply California’s govemmental immunity laws regarding tax administration to these Nevada acts
just as it must apply these immunity laws to the FTB’s California conduct. Under the same principles
the Court also must apply California’s administrative exhaustion laws to the entirety of Hyatt’s case
All of these California laws are jurisdictional bars to Hyatt’s case, and their mandatory applicatio)
requires dismissal of Hyatt’s claims. Even if applying these laws was not mandatory, principles ¢
comity suggest that the Court should apply them, and thus decline to exercise j urisdiction over this case "
Finally, this Court lack jurisdiction over Hyatt’s case based on Nevada’s own law of administrativ
exhaustion/ripeness.

A\
W\
\\
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This Motion is based on the attached Memorandum of Points and Authorities, affidavits, and
exhibits, as well as all othgﬂgxatters properly of record.
DATED this 27 day of January, 2000.

McDONALD CARANO WILSON McCUNE
BERGIN FRANKOVICH & HICKS

MATTHEW C. ADDISON

2300 West Sahara Avenue, Suite 1000

Las Vegas, Nevada 89102

(702) 8734100

Attorneys for Defendant Franchise Tax Board

(0) F MOTIO
TO: ALL PARTIES AND THEIR COUNSEL OF RECORD;

PLEASE TAKE NOTICE that the undersigned will bring the foregoing MOTION FOR
SUMMARY JUDGMENT UNDER NRCP 56(b), OR ALTERNATIVELY FOR DISMISSAL UNDER

NRCP 12(h)(3) on f% before the above-entitled Court on thegzzd(ay'of W ,

2000, at the hour of n' Department of the above-entitled Court, or as soon thereafter as

counsel can be heard.

McDONALD CARANO WILSON McCUNE
BERGIN FRANKOVICH & HICKS

2300 West Sahara Avenue, Suite 1000

Las Vegas, Nevada 89102

(702) 873-4100

Attorneys for Defendant Franchise Tax Board
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INTRODUCTION

This is a tort action involving claims of California government agency misconduct in Nevada.
Gilbert Hyatt, a computer industry multimillionaire, claims that the State of California Franchise Tax
Board, the California government agency that enforces California’s personal income tax lawé,
committed seven types of torts in Nevada while audiﬁné, and eventually refusing to accept, Hyatt’s
claim to have changed his state of residence from California to Nevada in late 1991, which if true would
have allowed Hyatt to avoid California income tax on over one hundred million dollars that he received
shortly thereafter. Hyatt has conducted an extraordinary amount of discovery in this case, even though
FTB auditors spent less ﬂle_mlthree business days in Nevada checking Hyatt’s claim of chahge of
residency, and had only cursory phone and mail contacts with Nevada when checking Hyatt’s claim.
Despite these limited Nevada contacts, Hyatt’s lawyers have spent approximately 315 hours in
deposition, generated roughly 11,000 pages of transcripts from 24 deponents (including a 2400 page
transcript from one witness!), propounded 329 separate document demands to the FTB, made over 340
other document requests to deposed witnesses, and demanded and received over 17,000 pages of FTB
produced documents. Hyatt’s lawyers have done this because Hyatt wants this Nevada action to be a
sweeping indictment of everything that the FTB did involving Hyatt, whether in Nevada or not. Hyatt
knows that he is barred in California from bringing such a case, and is trying use the FTB’s limited !
activity in Nevada as an end-around. A

Hyat has no right to proceed further on his misguided course. Given the FTB’s statusasa
California government agency, the FTB cannot be held liable in this Court for its non-Nevada acts. In
addition, none of the FTB’s Nevada acts constitute actionable torts against Hyatt under any theory. The
FTB took what few actions it did in Nevada as part of its mandatory governmental obligations, and as
aresult of Hyatt’s shifting, dubious story about his claimed change of state of residence from California
to Nevada. The FTB cannot be punished simply for doing its job, and thus is entitled to summary
judgment on the merits of Hyatt’s claims. _

In the alternative, the FTB is entitled to dismissal of Hyatt’s remaining claims under Nevada

Rule of Civil Procedure 12(h)(3). California law contains multiple jurisdictional bars to Hyatt’s lawsuit,
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and principles of Full Faith and Credit, sovereign immunity, and constitutional choice of law require
application of all of these California laws. Under these principles, the Court must apply California’s
governmental immunity laws regarding tax administration to the entirety of the FTB’s conduct,
including its Nevada acts. The same principles also require the Court to apply California’s laws
regarding exhaustion of administrative remedies to the entirety of this case. Hyatt has no right to
proceed with this action under these laws. Even if appiying these laws was not required, the Court
should still apply them as a matter of comity. Hyatt’s action is even barred by Nevada’s owr
administrative exhaustion/ripeness law. For all of these reasons, Hyatt has no right to proceed further
with his case against the FTB.
UNDISPUTED FACTS

This case arises from the FTB’s supposed misconduct during its California residency audits o} '
Gilbert Hyatt for tax years 1991 and 1992. (First Am. Compl. § 7, lines 2:8-3:16 (June 12, 1998).)
When a California taxpayer claims a change in state of residence, the FTB sometimes performs z
Califomia residency audit to determine whether the taxpayer established significant permanent ties with
the taxpayer’s new state of claimed residency, and whether the taxpayer severed significant permanen:
ties with California on or near the asserted change of residency date. (Illia Affidavit {2, Cox Affidavi
9 36.)' The FTB is the California government agency that conducts residency audits as part of it
governmental obligation to administer California’s personal income tax laws. (Cal. Rev. & Tax. Codc
§ 19501.) Hyatt is a computer industry figure who acknowledges being a long time California resider.
through at least most of 1991. (First Am. Compl. § 60, lines 26-27.)

In 1990, Hyatt obtained patents on certain computer technologies, resulting in over one hundre -
million dollars of income in late 1991 and 1992. (First Am. Compl. § 8, lines 21-23.) Substantic .
publicity surrounded Hyatt’s patents, including a newspaper article that attracted an FTB auditor’
attention in 1993. (Leatherwood Affidavit § 8 & Ex. 1 (attaching excerpt from FTB auditor’

deposition).) The 1993 article reported that Hyatz lived in Las Vegas, but was involved in a Californ .

U All affidavits referenced in the FTB’s motion are included in the pleading “Evidenc -
Support of Franchise Tax Board’s Motion for Summary Judgment, or Alternatively for Dismissal,” file
concurrently. All affidavits and supporting exhibits are also numbered sequentially. :
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legal dispute with his ex-wife about substantial earnings from recent patent awards. (Jd.) The FTB
reviewed its records and found that Hyatt filed only a part-year income tax return with the State of

California for 1991. (See First Am. Compl. 10, lines 21-24; Cox Aff. {4 & Ex. 1.) In that return, |
Hyatt alleged under penalty of perjury that he severed his California residency on October 1, 1991 and
lived in California for 273 days during 1991. (Cox. Aff. 14 & Ex. 1 p. 14.) On the return, he reported
$613,605 as California business income from a total reéeipts of $42,266,667 that would have been
reportable had he been a full year resident. (/d) : ‘ 1
Shortly after determining that Hyatt received more than $42 million dollars shortly after
claiming to have become a Nevada resident near the end of a tax year, the FTB initiated an audit of |
Hyatt’s 1991 tax return. (See Cox Aff. § 5 & Ex. 2 p. 34-35.) The FTB initiated its audit by sending
a June 17, 1993 notice letter to Hyatt’s Nevada post office box address, and a second notice letter after
Hyatt did not respond to the first. (Jd.) In response, Hyatt granted Powers of Attorney to a Nevada
accountant, Michael W. Kern, and a California attorney, Eugene Cowan, to represent him during the
audit. (/d. 96 & Ex. 3.) About one month later, the FTB mailed a letter and one of its standard forms !
(“FTB 3805F”) to Hyatt’s accountant, requesting basic information about Hyatt’s residence status. (/d.

97 & Ex. 4 p. 41.) Hyatt’s responses to this standard form became the bases for the FTB’s subsequent
acfions concerning Hyatt.
1. Hyatt’s responses raised many questions about his change of residency claim.

Hyatt’s responses to this standard FTB form, and the FTB’s attempts to verify their accuracy,
raised many questions about his change of residency claim. For instance, Hyatt claimed in his response
to have moved to Nevada on September 25, 1991, as opposed to the October 1, 1991 dafe asserted on
his 1991 Califomia. income tax return. (Cox Aff. 9§ 4, 8 & Ex. 1, 5 pp. 14, 43.) But the FTB
ultimately learned that Hyatt had a California doctor’s appointment on September 26, 1991, and told
this to Hyatt’s accountant. (/d {9 & Ex. 6, 7 pp. 52, 56.) In response, Hyatt then changed his alleged
move date from September 25, 1991 to September 26, 1991, and alleged that on September 26, after
he _visited his doctor in California, he léft for Nevada to begin establishing his residence and business
there. (/d. 9 & Ex. 8 p. 93.)

But Hyatt never provided moving receipts for this date, instead claiming that he moved himself

6
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by using a trailer, providing his son’s June 1992 Nevada trailer registration as “proof” of a September
1991 move. (Cox Aff. 11 & Ex.11 pp. 227, 229.) In addition, Hyatt failed to provide the FTB any
substantiation and corroborative documentation that he moved his personal effects to Nevada despite
repeated requests and Hyatt’s accountant’s promise to do so. (/d. § 10 & Ex. 9, 10 pp. 221, 222, 224,
226.) _

At the same time, Hyatt’s credit card statements showed evidence of dining charges in California
from September 1991 through March 1992. (Cox Aff. § 12 & Ex. 12 pp. 233, 234.) The credit card
statements showed evidence of numerous dining charges in California during this period, but Nevada
dining charges on only one day from January 2, 1991 through March 16, 1992. (/d) These dining
charges included a charge at a California restaurant on October 2, 1991, the day after Hyatt’s original .
claimed move date. (Jd.) Getting the credit card statements that showed these charges required five

separate request letters to Hyatt’s accountant. (/d. § 13 & Ex. 13 pp. 250, 252, 255, 264, 271.)

Hyatt also claimed in his response to have rented a Las Vegas apartment in October 1991, la_ter
providing a lease agreement with a lease start date of October 20, 1991. (Cox Aff. § 14 & Ex. 14 p.
283.) Upon learning of this start date, the FTB asked where Hyatt had stayed between September 25, .
September 26, or October 1 (Hyatt’s various claimed move dates to Nevada) and October 20. (/d. 9 15
& Ex. 15 pp. 289, 293.) Hyatt never answered this question, and never gave the FTB any
documentation establishing where he supposedly stayed in Nevada from September 25 through October
20. (Id 4 16.) Instead, Hyatt’s doctor and credit card statements suggested that Hyatt was in California -
on September 26 and on October 2, 1991, (d. 119, 12 & Ex. 6, 12 pp. 52, 233, 239), and Hyatt’s
attorney stated that Hyatt was in Washington, Texas, and New York from October 14, 1991 to October
22,1991. (Id. § 17 Ex. 8 pp. 94.)

Moreover, Hyatt’s $540 per month apartment was in a complex serving many tenants receiving
federal HUD subsidies. (Cox Aff. { 14 & Ex. 14, 16 pp. 283, 298.) The apartment manager also
informed the FTB’s auditor that she did not remember seeing Hyatt often, and that he usually paid the
rent ahead of time with a post dated check. (/d. § 18 & Ex. 16 p. 298, 299.) The manager showed the
auditor one envelope in Hyatt’s rental file. While it had Hyatt’s Las Vegas post office box return

address, it was postmarked from Long Beach, California on December 8, 1991. (/d.)
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Hyatt further claimed in his response that he participated in various Nevada civic and social

activities, including: (1) a computer hobby group; (2) a Jewish temple; (3) a business association; (4)

a school tutoring program; (5) a national computer convention; (6) shopping at membership department

and sports equipment stores; and (7) skiing on a Nevada mountain. (Cox Aff. {8 & Ex. 5 p. 51.) Hyatt
also claimed to have conducted “international trade activity” with Nevada politicians Robert Miller and
Richard Bryan. (/d.) '

But many of Hyatt’s supposed Nevada affiliations began in April 1992, not September o
October 1991, by Hyatt’s own admission. (Cox Aff. Ex. 5 p. 51.) Moreover, the FTB could never
verify Hyatt’s supposed Nevada affiliations that began before April 1992. For example, the FTB’s letter ..
to the computer hobby group and Jewish temple addresses that Hyatt gave were undeliverable. (/d. § |
19 & Ex. 17 pp. 303, 304.) As to the temple, Hyatt’s representative later explained that he had told the -
FTB the wrong temple, but his second temple did not even respond to the FIB’s inquiry. (/. §19.)
Similarly, the Nevada Development Authority that Hyatt identified had no record of Hyatt’s
membership, the Nevada Governor’s office had no record of Hyatt, and the Nevada Senator’s office did |
not respond to the FTB’s inquiry. (/4. 7 19 & Ex. 18, 19 pp. 305, 307.) Even for affiliations after April
1992, the FTB found discrepancies, as the school tutoring program could not verify Hyatt’s claimec
volunteer activity. (/d. §20 & Ex. 20 p. 308.)

Hyatt also alleged in his response that he sold his California home on October 1, 1991. (Co»
Aff. 98 & Ex. 5 p. 43.) When the FTB asked for documentation of the sale, Hyatt provided three non: '
notarized, unrecorded documents, including a grant deed. (Jd. §21 & Ex. 14 pp. 280, 281, 282.) Thc -
FTB then asked the Recorder’s Office in the appropriate California county, which provided the sam¢
grant deed, notarized, but recorded on June 16, 1993. (/d. 21 & Ex. 21,22 pp. 310, 311.) Curiously :
the notary stamp on the recorded deed was for a 4 year California notary commission to expire o:
December 5, 1995, evidencing that this notary commission was invalid to notarize a document o
October 1, 1991, prior to the effective date of the commission. See Calif. Gov. Code § 8204; 31 Ops
Atty. Gen. 258 (1958). The FTB’s subsequent discovery has revealed the reason for this anomaly: Hya
signed the deed in California on June 16, 1993, but the notary backdated the deed to October 1, 1991
at Hyatt’s request. (Leatherwood Aff. § 11 & Ex. 3 (notary log excerpts evidencing June 16, 199
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date).) The FTB’s evidence from Hyatt's notary also shows that Hyatt was in California to notarize a
different document on September 27, 1991, one day after the third and final date that Hyatt told the FTB
that he moved to Nevada. (Jd. Ex. 3.) Hyatt has made the same claim to have moved to Nevada on
September 26, 1991 to this Court. (E.g:, First Am. Compl. 11,7, 8.)

Hyatt also asserted in his response that he had re_gistered to vote in Nevada in 1991, his first
voter “egistration anywhere since at least 1986. (Cox Aff, Ex. 5 at 45-46.) When the FTB asked the
Clark County Election Department for details, Election Department records showed that Hyatt hac
amended his registration in July 1994 to include a Las Vegas home address on Sandpiper Lane. (/d. ¢
35 & Ex. 30 p. 402.) But the FTB learned that the home at this address had never been in Hyatt’s name.
and was actually the home of Hyatt’s accountant at the time of Hyatt’s voter registration. (/d. 135 &
Ex. 30-31 p. 402, 405.) The FTB also determined that Hyatt’s accountant had purchased a differen: -'
home in June 1994, and completed the sale of his Sandpiper Lane address to someone other than Hyat
in October 1994. (Id) The FTB also found out that Hyatt had purchased a different home on Tar:
Avenue in Las Vegas in April 1992. (See Cox Aff. Ex. 7 at 59.)

Thus, it appeared to the FTB that Hyatt was using a Nevada address that was not his own fo:
voting purposes long after Hyatt claimed to have changed his state of residence. Indeed, the FTB’ '
discovery efforts have confirmed that Hyatt listed Sandpiper Lane as his voting address from 199
through at least November 1998, but the real resident at the Sandpiper Lane address does not even knov
who Hyatt is. (Leatherwood Aff. § 12 & Ex. 4 (Election Department Voter Register Application date
July 5, 1994 and Precinct Registers for September 6, 1994 and November 3, 1998); Mayers Aff. 1] 1- -'
(affidavit of Sandpiper Lane resident from 1994 to the present).) |

Finally, Hyatt’s response to FTB form 3805F indicates that he received payments und l.
multiple patent licensing agreements in 1991. (Cox Aff. § 8 & Ex. 5 p. 44.) When the FTB obtaine
portions of two licensing agreements signed after the date of Hyatt’s supposed change of residency, t!
FTB noted that the agreements listed a California mailing address for Hyatt. (Id 22 & Ex.22 pp. 31
314, 327.) The agreements provided for large payments on ot before October 31 and Novémber 1
1991, only a few weeks after Hyatt claimed to have changed his state of residency from California

Nevada. (I/d. 122 & Ex23.)
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2. This case arises from the FTB’s attempts to verify Hyatt’s change of residency claim.
After concluding its audit that uncovered the above discrepancies, the FTB issued a “Notice of

Proposed Assessment” against Hyatt for 1991 for additional tax in the amount of $1,876,471, and a

frand penalty in the amount of $1,407,353.25. (Bauche Aff. §4 & Ex. A)) A Notice of Proposed |

Assessment is not a final tax 'asses‘sment, but a preliminary determination of the FTB’s intended course

of action that is subject to taxpayer protest. (See Bauche Aff. | 3; Cal. Rev. & Tax Code §§ 19042, : |

19044.) The bases for the FTB’s Notice of Proposed Assessment were Hyatt’s significant and
continuing California ties, and the absence of any significant Nevada ties, from September 1991 through
the first part of 1992. (Cox Aff. §37.)

Based on the results of the 1991 audit, the FTB also began an audit on Hyatt for taxable year
1992. (Cox Aff. §38.) As aresult of this second audit, the FTB issued a separate Notice of Proposed
Assessment for 1992 for additional tax in the amount of $5,669,021, and a fraud penalty in the amount
of $4,251,765.75. (Bauche Aff. {6 & Ex. C.)

Hyatt has protested both Notices of Proposed Assessment, meaning that the Notices of Proposed
Assessment are both under FTB administrative review. (Bauche Aff. {5, 7; see also Cal. Rev. & Tax.
Code § 19044.) The FTB’s California administrative proceedings related to Hyatt’s protests are not
over, and the FTB’s Notices of Proposed Assessment are not yet final. (Bauche Aff. {5 & 7; see also .

Cal. Rev. & Tax Code § 19044.) Nevertheless, shortly after protesting the FTB’s 1992 proposed e

assessment, Hyatt filed this Nevada case, seeking declaratory relief from this Court to determine his
Nevada residency and California nonresidency under California law, and further alleging that the Bbard
acted tortiously during the audit process. (Compl. (Jan. 6, 1998).) The bases of Hyatt’s complaint, or
at lcast what remains of it after the Court dismissed the declaratory relief action, (Partial Judgment on
the Pleadings (Apr. 16, 1999)), are alleged FTB invasions of privacy (of three varieties), outrageous
conduct, abuse of process, fraud, and negligent misrepresentations “in Nevada.” (E.g., First Amended
Compl. § 26, lines 22-24 (“This Crurt has personal jurisdiction . . . because of the FTB’s . . . conduct
within the State of Nevada (emphasis added)); 9 35, 42, 46, 51 (causes of action two through five, all

alleging improper conduct “in Nevada” (emphasis added)); § 56, lines 34 (sixth cause of action,

complaining of abuse of process directed at Nevada residents); § 62(c), lines 6-19 (seventh cause of
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action, alleging acts in Nevada as evidence of fraud).)

The FTB’s acts “in Nevada,” or from California across the state border into Nevada, were as
follows:

Nevada field visit, March 1995: In March 1995,_ Sheila Cox, the FTB auditor during most of
the Hyatt audits, flew to Nevada with another auditor woiking on a different case. (Cox Aff. 9723, 24
& Ex. 16.) Ms. Cox and the other auditor spent partial days on each of three consecutive days tryir;g
to confirm Hyatt’s change of residency claim. (/d. Ex. 16.) The auditors went to a local library to look
for articles about Hyatt in local newspapers. (/d. Ex. 16 p. 297.) They went to the location of Hyatt’s
post office box to see if Hyatt received mail there. (/d. Ex. 16 p. 297.) They drove seven times to the
neighborhood where Hyatt supposedly lived at a “confidential” addres§ on Tara Avenue, and looked |
at the Tara Avenue house that he bought in April 1992 (it was seemingly vacant, with minimal :
landscaping). (/d. Ex. 16; see.also id. Ex. 5 at 50 (claiming confidentiality as to home address).)

During thé first visit to the neighborhood, the auditors also asked a mail carrier that came by.
without identifying Hyatt, whether she delivered mail on Tara Avenue (she said yes but could no
provide any information). (Jd. Ex. 16 p. 298.) On the fourth neighborhood visit, Ms. Cox saw a
package on the house’s front porch and then walked up to the porch, and without touching it looked ar
the mailing address that was clearly visible (it was not addressed to Hyatt). (Jd. Ex. 16 p. 300.) On the
same visit, the auditors noticed several construction workers at a site across from the house on Tar:
Avenue and asked, without identifying Hyatt, if they had been working there long (they had just starte:
working thete). (Id. Ex. 16 p. 300.)

On the fifth neighborhood visit, the neighborhood trash man came by, and the auditors askec
without identifying Hyatt, how much trash came from the house (answer: not much). (/d Ex. 161
301.) During the seven neighborhood visits, the auditors also talked to a total of five people i
surrounding homes, without identifying Hyatt, to see if they had seen anyone living at the house. (/
Ex. 16.) The auditors also visited a local real estate office and asked the manager if the home wher
Hyatt claimed to live had been listed for sale recently. (Id. Ex. 16 p. 302.)

The rest of the FTB’s March 1995 field visit involved visits to the Las Vegas apartment comple

.where Hyatt claimed to have once lived, a Sam’s Club membership store, and the office of Hyatt
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accountant, which Hyatt claimed was one of his Nevada business addresses. (Id. Ex. 16 p. 302.) At
the apartment, the auditors spent approximately one hour looking at the apartment complex, asking the
managers about their memory of Hyatt, asking one woman who lived just across from Hyatt’s rented
unit if she remembered him, and reviewing the items in Hyatt’s rental file (including Hyatt’s envelope
with a Nevada return address and a California postmark). (/d Ex. 16.) At the Sam’s Club, the auditors
met with the manager to determine if he could provide any .membership information, without identifying
Hyatt (the manager provided store numbers but could not provide any third party information). (/d. Ex.
16 p. 301.) At the office of Hyatt’s accountant, the auditors asked the receptionist if Hyatt’s accountant
or Hyatt himself was there. (/d. Ex. 16 p. 302.) The receptionist indicated that Kern was not present
and that she did not know who Hyatt was. (/d. Ex. 16 p. 302.)

When a contact with a Nevada citizen required it, Ms. Cox, the lead auditor, identified herself
as a California Franchise Tax Board employee and showed her Franchise Tax Board identification card.
(Cox. Aff. § 25 & Ex. 24.) If any person contacted requested information about the reason for the
inquiry, Ms. Cox stated simply that it was regarding a tax matter. (/d §25.) The auditors did not reveal
Hyatt’s name during any such contacts unless necessary, and never disclosed Mr. Hyatt’s social security
number or any comparable specifics about Mr. Hyatt to anyone during the field visit. (/d.)

Nevada visit, November 1995: During late November 1995, Ms. Cox accompanied another
FTB auditor to Las Vegas to assist on the other auditor’s cases. (Cox Aff. §26.) During the visit,
because the other auditor’s case work was-in the vicinity of Hyatt’s supposed residence on Tara
Avenue, Ms. Cox made a brief observation of it. (/d.) She made no inquiries with other persons during
this trip concerning the residency‘of Mr. Hyatt. (ld)

Contacts frém California with third parties in Nevada: The FTB’s audit of Mr. Hyatt
involved mail and phone contacts with Nevada third parties between July 15, 1993 and September 27,
1995. (Cox Aff. §127-28.) Most (78%) of the FTB’s third party contacts in Nevada by mail or phone
were to persons or entities that Hyatt identified on his initial response to the FTB’s request for residency
information. (/d.  31.) The substance of the FTB’s phone contacts with Nevada third parties are
documented in the FTB’s audit files for Hyatt. (Id 27 & Ex. 25.) The FTB’s mail contacts were

either by letter alone, or by a letter accompanied by a “Demand to Furnish Information,” a standard FTB
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form. (Id. 928.)
The FTB’s mail correspondence by letter alone involved twenty letters to fifteen Nevada

recipients: the Department of Motor Vehicles (two letters), the Las Vegas Postmaster (three letters),

r. five Clark County Government agencies (seven letters), Nevada Governor Robert Miller, Nevade

Senator Richard Bryan, Dr. Steven Hall (Hyatt’s dentist), University Medical Center, KB Plumbing.
Mr. Pryor (a resident in Mr. Hyatt’s claimed Las Vegas neighborhood), Mr. Eggers (anothe:
neighborhood resident), and Allstate Sand and Gravel. (Cox Aff. §29 & Ex. 26.) The FTB’s mail ‘
correspondence by cover letter enclosing a “Demand to Furnish Information” form involved fifteer.
letters to twelve Nevada recipients: Temple Beth Am (two letters), the Sports Authority, Nevade :
Development Authority (two letters), Personal Computer Users Group, Bizmart, Sam’s Club,
Congregation Ner Tamid, Las Vegas Valley Water District, Silver State Disposal Service, Southwest -
Gas Corp., Las Vegas Sun (two letters), and the Wagon Trails Apartments. (/4. 30 & Ex. 27.)

When the above correspondence involved Nevada government agencies or businesses, the FTB
generally identified Hyatt merely by name and social security number, and where necessary with Hyatt’:
claimed Nevada post office or home address. (Cox Aff. §{ 29, 30 & Ex. 26, 27.) When the
correspondence involved Nevada individuals, such as residents of Hyatt’s neighborhood, the FTB ofter
identified Hyatt only by name, or not at all. (See id. Ex. 26 pp. 348, 350, 352.) All of the FTB’s letter:
enclosing a “Demand to Furnish Information™ form were to businesses or other entities, rather thar
individuals. (See id. Ex. 27.) Most of these Nevada mail contacts were to government agencies o'
businesses that one. would expect to maintain large citizen or client databases, such as the Clark Count;
Election Department, the Department of Motor Vehicles, and Sam’s Club. (See id. Ex. 26-27 pp. 339
340,373) |

Contacts from California with Hyatt or his representatives in Nevada: The FTB sent fvw
initial notice letters to Hyatt’s Las Vegas post office box, and corresponded with Hyatt’s Nevad
accountant via phone and mail from California fiom June 1993 through October 1995. (Cox Aff. §
32,33.) These contacts involved Nevada by hecessity, as Hyatt claimed to have a Nevada address, an
designated a Nevada accountant in conjunction with his Los Angeles, California attorney to handie tt
FTB’s audits. (/d. §6 Ex.3.) Copies of the letters that the FTB sent into Nevada to Hyatt or h
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accountant over this period are attached. (/d {32.) Auditors’ notes of the telephone calls to Hyatt’s
accountant are also attached. (/d. §33 & Ex. 29.) '
3. Hyatt wants a Nevada trial on everything that the FTB did, whether in Nevada or not.

While Hyatt invokes this Court’s jurisdiction based on acts “in Nevada,” Hyatt’s massive
discovery efforts indicate that he wants to litigate far more. Hyatt’s lawyers have spent over 315 hours
takmf' depositions, generated more than 11,000 pages of transcripts from 24 deponents (including a
2,400 page transcript from a single witness), propounded 329 individual document demands to the FTB,
made over 340 other document requests to deposed witnesses, and demanded and received over 17,000
pages of FTB produced documents. (Leatherwood Aff. 9§ 3-7.) But very little of Hyatt’s discovery :
concemns the FTB’s Nevada acts, because Hyatt believes that the bases of the FTB’s alleged tort liability _'
are “not limited to what happened in the State of Nevada.” (/d.. 19 & Ex. 2 (statement of Hyatt’s
counsel).) Given Hyatt’s discovery strategy, and his counsels’ opinions about the scope of this case,
it is clear that Hyatt wants this Nevada action to be a sweeping indictment of everything that the FTB
did involving Hyatt, whether in Nevada or not.

LEGAL STANDARDS
1. Summary judgment standard.

The Court must grant the FTB’s summary judgment motion if the FTB shows that there is “no
genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of
law.” Nev. R. Civ. P. 56(c). Under this rule, the FTB bears the initial responsibility of informing the -
Court of the bases for its motion, and of identifying the evidence that it believes demonstrates the '
absence of a genuine factual issue. Clauson v. Lloyd, 103 Nev. 432, 435 n.3, 743 P.2d 631 (1987)
(quoting Celotex Corp. v. Cétrett, 477 U.S. 317, 106 S.Ct. 2548 (1986)). The FTB can satisfy this |
initial responsibility by pointing to parts of the record that demonstrate “an absence of evidence
supporting one or more of the prima facie elements of the non-moving party’s case.” NGA #2 Limited
Liability Company v. Rains, 113 Nev. 1151, 1156, 946 P.2d 163 (also citing Celotex). The FTB may
also discharge its initial responsibility with evidence that there are complete defenses to Hyatt’s claims. -
See Lester v. Buchanen, 112 Nev. 1426, 1431, 929 P.2d 910 (1996).

Once the FTB satisfies its initial responsibility, Hyatt must point to specific facts, rather thar
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general allegations and conclusions, demonstrating the existence of a genuine issue of material fact.
Bird v. Casa Royale West, 97 Nev. 67, 70, 624 P.2d 17 (1981). A genuine issue of material fact exists
only where “the evidence is such that a reasonable jury could return a verdict for [Hyatt].” Bulbman,
Inc. v. Nevada Bell, 108 Nev. 105, 110, 825 P.2d 588 (1992) (citations omitted). Hyatt “is not entitled
to build a case on the gossamer threads of whimsy, speculation, and conjecture.” Id. (quoting Collins
v. Union Fed. Savings & Loan, 99 Nev. 284, 294, 662 P.2d 610 (1983)).

2. Dismissal standard under NRCP 12(h)(3).

The Nevada Rules of Civil Procedure require dismissal of an action “whenever it appears by
suggestion of the parties or otherwise that the court lacks jurisdiction over the subject matter.” Nev.
R. Civ. P. 12(h)(3). A motion to dismiss for lack of subject matter jurisdiction can make two different
types of attacks: faciai or factual. A facial attack simply concerns whether the face of the complaint
supports an exercise of the court’s jurisdiction. A factual attack, such as the present motion, challenges
the court’s actual lack of subject matter jurisdiction regardless of the formal sufficiency of the
allegations. See generally Wright & Miller, Federal Practice and Procedure: Civil 2d § 1350 at 211-
218; id. § 1393 at 764-776. Issues of sovereign immunity are jurisdictional, and are properly raised
under Rule 12(h)(3). E.g, Ramey Const. Co. v. Apache Tribe of Mescalero Reservation, 673 F.2d 315,
318 (10th Cir. 1982).

SUMMARY OF ARGUMENT

The FTB’s acts outside Nevada cannot forma basis for liability in this Nevada Court. The FTB
is a California government agency, and no authority allows this Nevada Court to impose liability on a :
California government agency for its California conduct. As to the FTB’s Nevada acts, there is no )
evidence on which a reasonable jury could return a verdict for Hyatt. The FTB took what few actions
it did in Nevada as part of its governmental obligations to administer California’s tax laws, and as a
result of Hyatt’s inability or unwillingness to provide satisfactory evidence of his claimed change of
state of residence from California to Nevada. Moreover, Hyatt’s claims boil down to nothing more than
trivial complaints that the FTB disclosed his name, alleged Las Vegas home address, and Social
Security number to a few Nevada entities and individuals, and made statements in Nevada suggesting

truthfully that the FTB’s contacts about Hyatt concerned a tax matter. The FTB cannot be punished
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simply for doing its job, and the Court should award summary judgment to the FTB.

In the alternative, the FTB is entitled to dismissal of Hyatt’s remaining claims under Nevada
Rule of Civil Procedure 12(h)(3). California law contains multiple jurisdictional bars to Hyatt’s lawsuit
that derive from California’s sovereign immunity, including governmental immunity laws regarding tax
administration activities, and administrative exhaustiox_l laws regarding taxation and tort claims.
Principles of Full Faith and Credit, sovereign immunity, and constitutional choice of law all require
apblication of these California laws to this case. Under these principles, the Court must apply
California’s governmental immunity laws regarding tax administration to the entirety of the FTB’s
conduct, including its Nevada acts, and Hyatt has no right to proceed further under these laws. Hyatt i-
also has no right to proceed further with this case under California’s administrative exhaustion laws,
as Hyatt failed to exhaust his administrative remedies before filing this suit. Even if applying these laws ;
was not required, the Court should still apply them as a matter of comity. Hyatt’s case is even barred
by Nevada’-s own administrative exhaustion/ripeness law. For all of these reasons, Hyatt’s case should
be dismissed.

ARGUMENT
1. The FTB’s acts outside Nevada cannot form the basis for FTB liability in this case.

As an initial matter, the Court must recognize that the FTB’s conduct outside Nevada cannot
form a basis for liability in this Court under any of Hyatt’s claims. Th'e FTB is a government agency
of C.;«llifornia, a sovereign state, and no authority allows this Nevada Court to impose liability on z -
branch of the California government based on acts that did not involve Nevada in any way. Nevada v. :
Hall, a favorite Hyatt case, involved a California court’s imposition of liability on a Nevada agency -
based on an accident “in California,” not an accident in Nevada or anywhere else. Nevada v. Hall, 44(
U.S. 410,411, 99 S.Ct. 1182 (1978). Mianeckiv. Second Jud. District Court, another Hyatt favorite
involved allegations of failures to act in Nevada, and another state’s conduct that necessarily involve:
Nevada; namely, approving a convicted sex offender’s Nevada travel. Mianecki v. Second Jud. Distric
Court, 99 Nev. 93, 95, 658 P.2d 422 (1983). Neither of these authorities permits a Nevada court to hol
the FTB liable for anything that it did concerning Hyatt that occurred entirely in California or otherwis

outside of Nevada.
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Even if this were not the case, the FTB’s entirely intrastate acts in California can only be
evaluated under California’s own laws, under which the FTB has statutory immunity from Hyatt’s tort
claims. Cal. Gov. Code § 860.2; Mitchell v. Franchise Tax Board, 183 Cal.App.3d 1133, 1136, 228
Cal. Rptr. 750 (1986). California’s laws regarding exhaustion of administrative remedies also bar
Hyatt’s attempt to litigate over the FTB’s California acts. Hyatt has not yet exiausted his California
administrative remedies concerning California tax matters, and has also never presented his tort claims
to the California Board of Control, the California agency to which all tort clairaants against the state
must submit their claims before suing. Hyatt’s failure to do either of these things before filing suit
precludes litigation regarding the FTB’s California acts in this case. Cal. Rev. & Tax. Code § 19381 -
(barring legal action against any California official “to prevent or enjoin the assessment or collection
of any tax,” including taxes based on residency determinations, absent exhaustion of all applicable
administrative remedies); Cal. Gov. Code §§ 911.2, 905.2 (making presentation of tort claim to
California Board of Control a jurisdictional prerequisite to suit).

In opposition to the FTB’s motion for judgment on the pleadings, Hyatt claimed that “[tlhe FTE
is in Nevada answering for its tortious conduct here. .. ,” not in California or elsewhere. (Plaintiff Gil
Hyatt’s Surreply at 5 (emphasis in original) (attached to Plaintiff’s Motion for Leave to File Surrepl
(Apr. 2, 1999).) Opposing the same motion, Hyatt also claimed that “California’s sovereignty endec -
at the Nevada border,” which constitutes an acknowledgment of the FTB'’s sovereignty before tht
Nevada/California state line is crossed. (Opp. to Motion at 21, lipes 19-20 (Mar. 15, 1999).) But give:
Hyatt’s discovery efforts and prior pleadings, he will undoubtedly retreat from this acknowledgmer .
of the FTB’s sovereignty in opposition to this motion, and attempt to smear the FTB and avoi
summary judgment or dismissal using the same non-Nevada allegations that Hyatt has made all along
The Court should disregard this tactic, and focus on the FTB’s Nevada acts alone.

2. The FTB is entitled to summary judgment concerning its Nevada acts.

A. None of the FTB’s Nevada acts were tortious.

When the Court focuses on the FTB’s Nevada acts, described fully above, Hyatt obviously h:
no triable claim. Given the limited and appropriate nature of the FTB’s Nevada acts, there is r

evidence from which a jury could reasonably find that the FTB committed an actionable invasion
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privacy, an abuse of process, any act constituting a tort of outrage, or any act of fraud or negligent
misrepresentation. Instead, the FTB’s Nevada acts were a privileged part of the FTB’s governmental
functions, and were justified by Hyatt’s own conduct that cast considerable doubt on his claim that he
changed his state of residence from California to Nevada in late 1991. The lack of evidence supporting
Hyatt’s claims, combined with the FTB’s privilege to do what it did, require summary judgment for the
FTB.

(1)  There is no evidence from which a jury could reasonably find that the

FTB’s Nevada acts were an invasion of privacy.

Focusing on the FTB’s Nevada acts, there is no evidence from which a jury could reasonably
find that the FTB invaded Hyatt’s privacy under any of the privacy causes of action in Hyatt’s
complaint: (a) unreasonable intrusion upon the seclusion of another;. (b) unreasonable publicity given
to private facts; and (c) casting Hyatt in a false light. (First Am. Compl., Causes of Action Two through
Four.) Hyatt’s first privaéy tort for intrusion requires evidence of: “(1) an intentional intrusion
(physical or otherwise); (2) on the solitude or seclusion of another; (3) that would be highly offensive
to a reasonable person.” PETA v. Bobby Berosini, Ltd., 111 Nev. 615, 630-31, 895 P.2d 1269 (1995),
modified on other grounds, 113 Nev. 644, 650, 940 P. 2d 134, 138 (1997) (citing Restatement (Second)
Torts § 652A). Hyatt’s second privacy tort for public disclosure of private facts requires evidence “that ,
a public disclosure of private facts has occurred which would be offensive and objectionable to a I
reasonable person of ordinary sensibilities.” Montesano v. Donrey Media Group, 99 Nev. 644, 649,
668 P.2d 1081 (1983), cert. denied, 466 U.S. 959(1984). Hyatt's false light claim requires proof that
the FTB put Hyatt before the public in a false light in a manner that “would be highly offensive to a
reasonable person,” and also that the FTB “had knowledge of or acted in reckless disregard as to the
falsity of the publicized matter and the false light in which [Hyatt] would be placed.” Rinsley v. Brandt,
700 F.2d 1304, 1306 (10th Cir. 1983); see also PETA, 111 Nev. ét 622 n.4 (citing Brandf); Restatement
(Second) of Torts § 652E. This last variety of privacy tort requires proof by “clear and convincing
evidence. . ..” Machleder v. Diaz, 801 F.2d 46, 56 (2d Cir. 1986), cert. denied, 479 U.S. 1088 (1987);
see also PETA, 111 Nev, at 622 n.4 (citing Diaz).

The evidence that unites all of these privacy torts, and that is wholly absent here, is evidence of
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conduct that is at least offensive and objectionable to a reasonable person. Offensiveness is a legal issue
as a threshold matter, PETA, 111 Nev. at 634-635, and there is no evidence of FTB acts in Nevada
allowing a reasonable conclusion that the FTB engaged in such conduct. To the contrary, the evidence
shows that all the FTB did in Nevada was try to verify Hyatt’s claimed change of residency, using
methods that disclosed minimal identifying information about i—Iyatt to a limited number of Nevada
companies, government agencies, and citizens, many of whom Hyatt identified himself as able to
corrobdrate his residency claim.

The context in which the FTB made these disclosures is an important consideration in evaluating
their offensiveness. PETA, 111 Nev. at 634-635.. Here, the context in which the FTB was operating
was one in which Hyatt’s “evidence” of a residency change simply did not add up. Hyatt claimed to
changed his residency near the end of a year just before receiving $100 million of otherwise taxable
California income. (Cox Aff. 4 & Ex. 1 p. 12.) He told the FIB three different move dates to
Nevada, providing his third and final move date after the FTB found evidence that his other move dates
were necessarily false. (/d. 914, 8,9 &Ex.1,5,6,7, 8 pp. 14, 43, 52, 56, 93; see also Leatherwood
Aff. § 11 & Ex. 3.) He was a multimillionaire, but claimed to have rented a Nevada apartment in a
primarily lower-income complex, and moved his possessions with a family trailer. (Cox Aff. {11, 14
& Ex. 11, 14 pp. 227,283.) Hyatt never accounted for where he was in Nevada between September
25, September 26 or October 1, 1991, his three alleged move dates, and October 20, 1991. (/4. 114,
8,9&Ex. 1,5,6,7,8.) He sentat least one envelope to the Wagon Trails Apartment postmarked from
California at a time when he was supposed to have already moved. (/d. ] 18.)

Hyatt also gave the FTB many supposed Nevada social and business contacts that the FTB could
not verify. (Cox Aff. 919,20 & Ex. 17,18, 19, 20.) He had California dining charges on his credit
cards for many months after he claimed to have changed his state of residence to Nevada, and Nevada
dining charges on only one day during the same period. (Id. § 12 & Ex. 12.) The sale deed for his
house was not recorded until years after he sold it, and had irregularities on its face resulting from his
backdating of the deed. (/d. §21 & Ex. 14, 21, 22; Leatherwood Aff. § 11 & Ex. 3.) The FIB’s
discovery about this transaction also shows that Hyatt was in California on September 27, 1991, one

day after the third and final date that Hyatt claimed to have moved. (Leatherwood Aff. Ex.3.) The
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receptionist at his supposed Nevada business address had never heard of him when asked. (Cox Aff.
924 & Ex. 16.) He registered to vote in Nevada using someone else’s address long after the date that
he had claimed to have moved. (Cox Aff. 35 & Ex. 30-31; Mayers Aff. Y 1-7; see also Leatherwood
Aff, § 12 & Ex. 4.) Two of his licensing agreements executed after he supposedly moved listed a
California address for him. (Cox Aff. §22 & Ex. 23 pp. 313, 314, 327.) _

Whether or not Hyatt was highly offended by the FTB’s Nevada conduct, there was nothing
objectively offensive about the FTB’s Nevada conduct in the context of Hyatt’s suspect change of
residency claim. Instead, the FTB’s disclosures were justified by Hyatt’s own shifting, dubious Story
about his.claimed change of residency, which occurred just before he received over $100 million in ‘
income otherwise taxable in California. No reasonable person could find offensive and objectionable,
the FTB’s limited Nevada disclosures of Hyatt’s name, address, and social security number in this
context, which was largely of Hyatt’s own creation. A reasonable person would expect such disclosures
to help the FTB confirm or refute Hyatt’s change of residency claim.

Indeed, even apart from the specific context of this case, a reasonable person with nothing to

hide would not be offended by a state taxing agency’s disclosure of minimal identifying information

like the disclosures that the FTB made. A reasonable person with nothing to hide would also not be |
offended by cursory questions to potential witnesses about what activities, if any, they saw at a certain ‘
home or apartment, made by FTB employees stating simply, when necessary, that the inquiry concerned
a tax matter. Just like a plaintiff alleging damages, a reasonable taxpayer “must expect reasonable
inquiry and investigation to be made” of his or her assertions to the taxing agency, and “to this extent
[their] interest in privacy is circumscribed.” See McLain v. Boise Cascade Corp., 271 Or. 549, 555, 533
P.2d 343 (1975) (quoting Forster v. Manchester, 410 Pa. 192, 189 A.2d 147, 150 (1963).) Only an
unreasonable person would expect taxing agencies to make such inquiries without discloéing a single
piece of identifying information about a taxpayer, as Hyatt apparently does.

A reasonable person also would not consider the FTB’s Nevada audit activities as “stating or
insinuating . . . that [Hyatt] was under investigation in California, thereby falsely portraying [him] as
having engaged in illegal or immoral conduct,” as Hyatt does. (First Am. Compl. | 46.) Instead, a

reasonable person would consider the FTB’s Nevada disclosures about Hyatt as conveying, at most, the
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fact that the FTB was auditing Hyatt for some unspecified tax purpose. No FTB correspondence to third
partie_s in Nevada ever said that Hyatt had engaged in “illegal or immoral” conduct. No statement of
any FTB employee to third parties in Nevada ever communicated that either. Hyatt’s contrary
allegation is simply his lawyers’ conclusory, unsupported “spin” on what the FTB really said and did
in Nevada, which is insufficient to avoid summary judgment. Wayment v. Holmes, 112 Nev. 232, 237,
912 P.2d 816 (1996) (““[Conclusory statements along with general allegations do not create an issue
of material fact.”) (citing Michaels v. Sudeck, 107 Nev. 332,334, 810 P.2d 1212 (1§91).)

In addition to the above defects common to all of Hyatt’s privacy claims, there also is no
evidence creating a genuine issue of material fact as to other clemeﬁts of his privacy causes of action,
as follows:

Unreasonable intrusion upon Hyatt’s seclusion. There is no evidence of FTB acts in Nevada

12 H constituting an intrusion on Hyatt’s solitude or seclusion. There is no evidence that the FTB’s Nevada

acts breached any private space of Hyatt’s, or involved examination of any private affairs of Hyatt that
he did not himself reference in response to FTB information requests. Hyatt’s placing of some of his
arguably private affairs in issue, such as his membership in a Nevada Jewish temple, negates any
objectively reasonable expectation of seclusion or solitude as to those affairs. PET4, 111 Nev. at 631,
895 P.2d at 1279. Again, cases involving persons seeking damages for injuries are instructive. E.g.,
McLain, 271 Or. at 555, 533 P.2d at 346 (“Itis. .. well established that one who seeks to recovery
damages for alleged injuries must expect that his claim will be investigated and he waives his right o
privacy to the extent of a reasonable investigation.”)

Moreover, Hyatt’s allegation that the FTB’s minimal information disclosures in Nevad: -
somehow contributed to the intrusion on Hyatt’s solitude or seclusion makes no sense. (First. Am
Compl. §{ 34-35.) The intrusion tort concems acts of investigation or examination of private matter.
or a secluded place, not the publication of anything to third parties. Restatement (Second) of Torts

652B, Comment (b). Furthermore, Hyatt had no reasonable expectation of privacy that barred th

"FTB’s limited Nevada disclosures of his name, supposed Nevada address, and social security numbe

for the purpose of verifying his residency claim. To hold otherwise would seriously impede the FTB’

efforts to enforce California’s tax laws.
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Unreasonable publicity given to private facts. As with the previous tort, Hyatt had no
reasonable expectation of privacy that barred the FTB’s minimal information disclosures in Nevada for

| the purpose of verifying Hyatt’s residency claim. There is also no evidence that the FTB’s minimal

information disclosures in Nevada constituted sufficient publicity to be actionable under this tort. As
used to describe this tort, the word “[pJublicity . . . means that the matter is made public, by
communicating it to the public at large, or to so many persons that the matter must be regarded as
substantially certain to become one of public knowledge.” Restatement (Second) of Torts § 652D,
Comment (a). Here, the FTB sent only eighteen pieces of correspondence to Nevada organizations or
government offices that referenced Hyatt’s social security number and/or linked his name with his
supposedly confidential Las Vegas address on Tara Avenue. (See Cox Aff. 29, 30, & Ex. 26, 27.)
The FTB’s disclosure to this limited group of Nevada citizens and entities is not actic;nable “publicity”
as a matter of law. See Polin v. Dun & Bradstreet, Inc., 768 F.2d 1204, 1206-1207 (10th Cir. 1985) (no
invasion of privacy cléim for credit report issued to seventeen subscribers because “publicity”
requirement not satisfied).

Even if the FTB had publicized information about Hyatt, there is no evidence that the
supposedly confidential information that the FTB disclosed in Nevada (his name, allegedly
“confidential” Nevada address, and social security number) actually were “private facts.” There can
be no liability for unreasonable publicity of information “when the defendant merely gives further
publicity to information that is already public,” such as a “matter of public record.” Restatement
(Second) of Torts § 652D, Comment (b). Here, the public already knew Hyatt’s name from the
substantial publicity surrounding his patent awards. (See First. Am. Compl. § 8, lines 25-27
(acknowledging publicity).) In addition, Hyatt had registered to vote in Nevada when the FTB began
auditing Hyatt, making his social security number a matter of public record. (Leatherwood Aff. § 12
& Ex. 4.) Hyatt’s “secret” Nevada home on Tara Avenue was also pictured in a segment on “Hard
Copy,” a national telgvision news magazine, long before any of the FTB’s Nevada disclosures. (/d. §
14 & Ex. 6.) Furthermore, Hyatt’s social security number is a matter of public record in California from
at least two of his California court actions. (/d. Y 13, 15 & Ex. 5, 7.) These facts, coupled with the

absence of evidence of highly offensive conduct, preclude Hyatt from recovery for this privacy tort.
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‘ Casting Hyatt in a false ligh£ Hyatt’s false light claim suffers from the additional defects that
r nothing that the FTB said in Nevada publicized a matter that was false. Both publicity and falsity are
essential elements of Hyatt’s false light claim. Restatement (Second) of Torts § 652E (requiring
“publicity™); id., comment (a) (“[T}t is essential...that the matter published concerning the plaintiff is
not true.”). The FTB’s Nevada disclosures about Hyatt included only accurate identifying information .
about Hyatt, and at most indicated that Hyatt was the subject of an FTB audit, which was entirely true.
(Cox. Aff. Ex. 26-27.) The FTB sent only eighteen pieces of Nevada correspondence that referenced
Hyatt’s social security number and/or linked his name with his supposedly confidential Las Vegas
address, which is not tortious publicity as a matter of law. (Cox Aff. 1129, 30 & Ex. 26, 27.)
(2)  There is no evidence of FIB acts in Nevada from which a jury could
reasonably find extreme and outrageous conduct. '
The evidence conceming Hyatt’s Fifth Cause of Action for the tort of outrage is similarly
flawed. In Branda v. Sanford, the Nevada Supreme Court held that this tort requires, among other
things, “extreme and outrageous conduct” on the defendant’s part to be actionable:
We recently explicitly recognized that liability can flow from intentional
infliction of emotional distress. . . . the elements of a prima facie case
[are]: (1) extreme and outrageous conduct by the defendant; (2) intent to
cause emotional distress or reckless disregard as to the probability; (3)
severe emotional distress; and (4) actual and proximate causation of the
emotional distress. Branda v. Sanford, 97 Nev. 643, 648, 637 P.2d 1223
(1981).
A defendant’s acts must be “extreme and outrageous” to ““an average member of the community,” anc
must go so far beyond “all possible bounds of decency” as to be considered “atrocious™ and “utterly .
intolerable:”
Liability has been found only where the conduct has been so outrageous
in character, and so extreme in degree, as to go beyond all possible
bounds of decency, and to be regarded as atrocious, and utterly
intolerable in a civilized community. Generally, the case is one in which
the recitation of the facts to an average member of the community would
arouse his resentment against the actor, and lead him to -exclaim,
“Qutrageous!” Restatement (Second) of Torts § 46, Comment (d); see
also Star v. Rabello, 97 Nev. 124, 126, 625 P.2d 90 (1981) (citing
section 46 of the Restatement in its analysis of the tort).
Conduct with “social value” is generally not actionable under these standards. E.g., Forste

v. Manchester, 189 A.2d 147, 151-152 (Pa. 1963) (private detective’s surveillance of plaintiff t
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duty to administer the California Personal Income Tax Law. Calif. Rev. & Tax Code §§ 17014, 19501.

determine if she had made false insurance claim not actionable as a tort of outrage, in part because of

the “social value” inherent in revealing false claims). It is for the Court to determine, in the first

instance, whether the FTB’s conduct may reasonably be regarded as so extreme and outrageous as to
justify a jury trial. See Restatement (Second) of Torts § 46, Comment (h). !

Here, there is no evidence of any FTB acts in Nevada from whicha jury could reasonably find |

the FTB liable for the tort of outrage. The FTB’s limited acts in Nevada were performed as part of its '

The FTB’s Nevada acts resulted from Hyatf’s own inability or unwillingness to provide credible
evidence of his claimed change of state of residence from California to Nevada in late 1991. They were
directed primarily to Nevada references that Hyatt gave to support his claim, and merely asked for basic
information related to Hyatt’s residency in 1991 and 1992. Some of the FTB’s acts involved disclosure
of Hyz_ltt’s name, social security number, and claimed Nevada address, but such minimal disclosures
were hardly “atrocious,” “utterly intolerable,” or beyond “all possible bounds of decency,” particularly
where this information was alre?.dy publicly available from other sources. Instead, these disclosures,
and the FTB’s limited questioning of Nevada citizens about Hyatt’s residence here, were part of the
reasonable efforts of the California government to determine the truth or falsity of Hyatt’s change of

residency claim. As such, the FTB’s Nevada acts had inherent “social value,” and do not give rise to

the tort of outrage. Forster, 189 A.2d at 151-152. No doubt every taxpayer faced with an additional
assessment has anxieties and feels “outl'aged.;’ Nobody likes the tax man. But Hyatt’s own outrage at
the FTB’s proposed assessments against him does not arise from “extreme and outrageous” FTB
conduct in Nevada as a matter of law.
(3)  There is no evidence of FTB acts in Nevada from which a jury could
reasonably find an FTB abuse of process.

The evidence concerning Hyatt’s Sixth Cause of Action for abuse of process is likewise
insufficient. Hyatt does not allege that the FTB took any court action or employed any court process,
but instead alleges that the FTB sought to “extort vast sums of money” from Hyatt by directing
unauthorized “administrative quasi-subpoenas” into Nevada. (First Am. Compl. §55.) The FTB’s

“Demand to Furnish Information” form is what Hyatt calls an “administrative quasi-subpoena.” (/d.
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956.) The FTB sent this form to a few Nevada recipients during the course of the FTB’s administrative
tax process concerning Hyatt’s change of residency claim. California law expressly authorizes the FTB
to send this form to “persons residing within or without the state.” Cal. Govt. Code § 11189 (providing
for enforcement of FTB demands for documentation) (emphasis added); Cal. Rev. & Tax. Code § 19504
(empowering the FTB to demand “any book, papers, or other data which may be relevant” to the FTB’s
tax enforcement duties).

In Dutt v. Kremp, 111 Nev. 567, 575, 894 P.2d 354 (1995), the Nevada .Supreme Court defined
the tort of abuse of process:

An abuse of process claim consists of two elements: (1) an ulterior
purpose other than resolving a legal dispute; and (2) a willful act in the
use of process not proper in the regular conduct of the proceeding. . . .
An “ulterior purpose” includes any “improper motive” underlying the
issuance of legal process.

Most_ jurisdictions limit the tort to abuse of judicial process, as opposed to abuse of
administrative process. Gordon v. Community First State Bank, 255 Neb. 637, 646-651, 587 N.W.2d
343 (Neb. 1998) (stating and adopting “majority rule” limiting abuse of process tort to judicial process).
See also Sea-Pac Co. v. United Food & Commer. Worker's Loc. Union, 699 P.2d 217, 218-19, 103
Wash.2d 800 (1985) (summary judgment must be granted where no court process employed); Foothill
Ind. Bankv. Milkelson, 623 P.2d 748, 757 (Wyo. 1981) (publication of a notice of mortgage foreclosure
not involving court action was not use of “process” as required for the abuse of process tort); Keeton
etal., Prosser & Keaton on the Law of Torts § 121 at 898 (5“‘ ed. 1984) (“[TThe judicial process must
in some manner be involved” for the.re to be an abuse of process.) |

Nevada state courts have not addressed this issue, but the Nevada federal court’s discussion of
the tort under Nevada state law is consistent with the majority rule. Laxalt v. McClatchy Newspapers,
622 F. Supp. 737, 750-51 (D. Nev. 1985) (“The mere filing of a complaint with malicious intent is
insufficient [to find an abuse of process] for there must also be some subsequent act to filing which
abuses the process.”) (emphasis added). Further, even the few jurisdictions extending the tort to abuse
of an administrative process do so only as to a private pany’s misuse of the administrative process, as
opposed to a misuse of the process by the administrative agency itself. E.g., Hillside Associates v.

Stravato, 642 A.2d 664, 669 (R.1. 1994).
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Hyatt’s abuse of process claim cannot survive under the above standards. Hyatt’s abuse of
process allegations and evidence rest entirely on claimed abuse of an administrative process, not the
judicial process of any court. Further, Hyatt’s allegations and evidence do not concern a private party’s
misuse of the FTB’s administrative process, but the FTB’s supposed misuse of its own process, a novel
liability theory that has no legal support. Hyatt cannot recover for abuse of process under the
undisputed facts of this case. Gordon, 255 Neb. at 646-651; Sea-Pac, 699 P.2d at 218-19, 221;
Foothill, 623 P.2d at 757; Laxalt, 622 F. Supp. at 750-51.

(4)  There is no evidence of FTB acts in Nevada from which a jury could
reasonably find fraud or negligent misrepresentation.

There is also no evidence on which a jury could reasonably find that the FTB engaged in fraud
or negligent misrepresentations in Nevada. The bases for Hyatt’s fraud and negligent misrepresentation B
claims are that unnamed FTB representatives, at various unspecified times, falsely promised
conﬁdenﬁalify concerning “various aspects of plaintiff’s circumstances, including . . . his personal home
address and his business and financial transactions and status,” and falsely gave “express and implied
assurances and repfesentaﬁons” that the FTB’s audit “was to be an objective inquiry into the status of
his 1991 tax obligation.” (First. Am. Compl. 11 61, 63, 68-69.) Hyatt alleges no specifics about either
type of FTB misrepresentation, and his alleged “indices of the FTB’s fraud” almost exclusively describe
FTB correspondence, meetings, and other acts within California. (/d. § 62(a)-(c).)

" In Nevada, the elements of intentional misrepresentation are set forth in Landex, Inc. v. Statt
exrel. Lfst, 94 Nev. 469, 478, 582 P.2d 786 (1978):
1. A false representation made by the defendant;
2. Knowledge or belief on the part of the defendant that the
reprenation i Bl o et
of in P 3

3. An intention to induce the plaintiff to act or to refrain
from acting in reliance upon the misrepresentation;

4. Justifiable retiance upon the representation on the part of
the plaintiff in taking action or refraining from taking
action; and

5. Damage to the plaintiff resulting from such reliance.
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Hyatt must establish all of these elements by clear and convincing evidence. Lubbe v. Barba, 91 Nev.

596, 599, 540 P.2d 115 (1975). Hyatt’s negligent misrepresentation claim also requires that the FTB

have supplied false information, but only allows recovery if the FTB supplied the information

negligently to Hyatt at a time when it owed him a legal duty to provide accurate information, and did :

so “for the guidance of [Hyatt] in [his] business transaction[].” Bill Stremmel Motors, Inc. v. First :

Nat’l, Bank of Nev., 94 Nev. 131, 134, 575 P.2d 938 (1978) (emphasis added).

The FTB has documented in this motion every oral and written statement that the FTB made to |

Hyatt or his representatives in Nevada, and none of those statements give rise to any claim under the
above standards. (See Cox Aff, 32, 33.) None of those statements constituted a promise to Hyatt
that the FTB would not disclose to third parties the basic information that the FTB learned during the
audit (specifically, his “confidential” Las Vegas address), or the basic information that the FTB already
knew before the audit (specifically, his name and social security number). (/d) Even if any statement
had constituted such a promisé, California law put Hyatt on notice that such disclosures of identifying
information to third parties could happen during an audit, negating any justifiable reliance on any such
promise:

A return or return information may be disclosed in an judicial or

administrative proceeding pertaining to tax administration, if any of the

following apply:

(a) The taxpayer is a party to the proceeding, or the proceeding arose out

of, or in connection with, determining the taxpayer’s civil or criminal

liability. ... Cal. Rev. & Tax. Code § 19545.
See also Franchise Tax Bd. v. Superior Court, 164 Cal. App. 3d 526, 537, 210 Cal. Rptr. 605 (1985)
(FTB investigations regarding tax liability matters are “administrative inquiries”); Smith v. State, 38
Nev. 477, 151 P. 512, 513 (1.915) (“Everyone is presumed to know the law and this presumi)tion is not
even rebuttable.”). Moreover, Hyatt admittedly had a duty to cooperate with the FTB’s requests for
information, (see First Am, Compl. ] 71, lines 20-21), negating any claim that the FTB’s supposed
promises of confidentiality for even basic identifying information caused something to happen to Hyatt
that would not have happened otherwise.

Hyatt’s claim that unnamed FTB representatives falsely promised at various unspecified times

that the FTB would be “objective” in its 1991 audit is similarly defective. (First Am. Compl. § 63, line
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23.) Again, Hyatt’s acknowledged duty to cooperate with the FTB’s audit negates any possibility that
these representations caused Hyatt to suffer some injury that he would not have suffered otherwise. (See
id. 71, lines 20-21.) In addition, Hyatt’s attempt to use vague promises of “objectivity” as bases for
fraud and negligent misrepresentation claims is merely a thinly disguised attempt to litigate the FIB’s
underlying residency determination in its entirety, and to have this Court adjudicate issues concerning
the FTB’s non-Nevada conduct. But the Court dismissed Hyatt’s request for a residency determination
for lack of subject matter jurisdiction, and has no power to adjudicate the same residency issues and
non-Nevada acts through Hyatt’s proposed alternate route. (See Partial Judgment on the Pleadiﬁgs (Apr.
16, 1999); supra at 16-17.)

If the above were not enough, Hyatt’s negligent misrepresentation claim suffers from an
additional defect. The FTB’s involvement with Hyatt concerned only a California residency audit and
a proposed assessment of personal income taxes, not a “business transaction” between Hyatt and the
FTB. The absence of conduct fitting “squarely within a business or commercial transaction” between
Hyatt and the FTB is fatal to Hyatt’s negligent misrepresentation claim. Barmettler v. Reno Air, Inc.,
114 Nev. 441,956 P.2d 1382, 1387 (1998) (company’s drug and alcohol policy did not create a business
transaction between company and employee). _

B. The FTB was privileged to take the Nevada actions that it did in any event.

The FTB’s affirmative defense of privilege is also a basis for summary judgment for the FTB.
(Answer to First Am. Compl. p. 7 { 8, lines 16-20 (Aug. 13, 1998) (asserting privilege defense).)
Hyatt’s entire case is premised on the assumption that the FTB was required to accept as true his claim
that he had changed his residency as of September 26, 1991. Based on this assumption, he alleges that
even the FTB’s minimal disclosures and activities in Nevada give rise to a whole host of actionable
torts.

But it is fundamental that administrative agencies are privileged to make their own investigatory
TJ decisions, based upon their paﬂicul& areas of expertise and exerc;.ise of their delegated authority.
General Motors Corp. v. Federal Energy Regulatory Commission, 613 F.2d4 939, 944 (D.C. App. 1979)
(in the absence of specific legislative direction, the decision of an administrative body whether or not

to conduct an investigation is committed to the agency’s discretion). It is also well-established that an
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agency is privileged to investigate merely upon suspicion that the law is being violated. See, e.g.,
United States v. Morton Salt Co., 338 U.S. 632, 642-43 (1950); DeMasters v. Arend, 313 F.2d 79, 87
(9th Cir. 1963), cert. dismissed, 375 U.S. 936 (1963); Brovelli v. Superior Court of Los Angeles Co.,
364 P.2d 462, 465 (Cal. 1961). An agency may even investigate because it wants assurance that the law
is noi being violated. Morton Salt, 338 U.S. at 639; DeMasters, 313 F.2d at 88; Brovelli, 364 P.2d at
465. '

To impose tort liability upon an agency simply because it did not accept a person’s asserted
position and instead conducted its own investigation has long-been rejected. Gibson v. Reynolds, 77
F. Supp. 629, 640 (D. Ark. 1948), aff°d, 172 F.2d 95 (8th Cir. 1949), cert. denied, 337 U.S. 925 (1949)
(A Draft Board was “not required to adopt plaintiff’s view” in an administrative inquiry); Maroosis v.
Smyth, 187 F.2d 228, 233 (th Cir. 1951), cert. denied, 342 U.S. 814 (1951) (An IRS Collector was not
required to consider a taxpayer’s books to be accurate, and it was within the Collector’s power to count
physically the taxpayer’s inventory to determine the amount owed).

Tax agencies in particular are entitled to exercise broad investigative power. The U.S. Supreme
Court held in United States v. Powell, 379 U.S. 48 (1964) that the government is not required to make
a showing of probable cause before seeking judicial enforcement of an IRS summons to produce
documents, leaving the determination of the advisability and content of the summons to the agency’s
discretion:

Although a more stringent interpretation is possible, one which would
require some showing of cause for suspecting fraud, we reject such an
interpretation because it might seriously hamper the Commissioner in
carrying out investigations he thinks warranted, forcing him to litigate
and prosecute appeals on the very subject which he desires to
investigate... Powell, 379 U.S. at 53.

The same judicial deference to a taxing agencies’ administrative discretion is evident in the
many decisions holding the Internal Revenue Service and it agents immune from suit for alleged torts
committed in their tax administration duties. E.g., Johnson v. United States, 680 F. Supp. 508, 515
(E.D.N.Y. 1987) (United States and IRS district director immune in a civil suit in which the plaintiff

alleged that the director committed wrongful acts arising out of the assessment and attempted collection

of the plaintiff’s income tax); Josephson v. Joslin, 38 F.R.D. 344, 346-347 (D.N.J. 1965) (IRS agent
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allegedly engaged in willful and malicious harassment of plaintiff while in the course of examining the
plaintiff’s books and records to ascertain his income tax liability was immune from suit); Stankevitz v.
IRS, 640 F.2d 205, 206 (9" Cir. 1981) (summary judgment for IRS and IRS agents on immunity grounds
as against claim of conspiracy to deprive taxpayer of his constitutional rights by maliciously auditing
his account, as well as assessing an unjust deficiency); Wkite v. Commissioner, 537 F. Supp. 679, 684
(D. Colo. 1982) (damage claim for an improper audit dismissed because “IRS officials are absolutely
immune from damages resulting from their decisions to initiate or continue proceedings such as audits
and assessments, which are subject to later IRS adjudications”); McKenzie v. Moellér, 76-2 U.S. Tax
Cas. (CCH) § 9535, 38 AFTR 2d (RIA) 5463 (E.D. Wis. 1976) (IRS and IRS agents sued for invasion
of privacy and deprivation of constitutional rights on the basis of the issuance of 2 summons to obtain
information relative to the plaintiff’s tax liability were entitled to immunity).

Given the FTB’s privilege to act as it did in Nevada, Hyatt has no right to proceed to trial on any
of his claims. The FTB’s decisions to take certain minimal acts against Hyatt were a privileged part of
the FTB’s discretion to administer California’s tax laws. California law gave the FTB the statutory
authority and duty to investigate Hyatt's change of residency claim. Cal. Rev. & Tax. Code §§ 17014
& 19501. California law also contemplated and allowed the FTB to demand documentation and make
necessary disclosures about Hyatt for this purpose, and to enforce demands for documentation both
within and without the state. Cal. Rev. & Tax. Code § 19504 (empowering the FTB to demand “any
book, papers, or other data which may be relevant” to the FTB’s tax enforcement duties); Cal. Govt.
Code § 11189 @roviding for enforcement of FTB demands for documentation to “persons residing
within or without the state.”) (emphasis added); Cal. Rev. & Tax. Code § 19545 (authorizing FTB '
disclosures of a tax return or “return information” in an administrative proceeding conceming a
taxpayer’s civil liability). The FTB did not have to take Hyatt at his word, parti.cularly where his word
raised more questions than it answered about his claim to have changed residency on September 25, 26,
or October 1, 1991. (See supra at 6-10.)

The FTB’s privilege defense to Hyatt’s invasion of privacy claims in particular has even more
legal support. The Restatement (Second) of Torts makes the conditional privileges available to

defamation defendants also available to invasion of privacy defendants. Restatement (Second) of Torts
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|
|
|
§ 652G. One conditional privilege allows publication of private matters “if the circumstances induce i
a correct or reasonable belief that : () there is information that affects a sufficiently important interest I
of the publisher; and'(b) the recipient’s knowledge of the [private] matter will be of service in the lawful
protection of the interest.” Id. § 594. Another conditional privilege allows state officers of any rank
to communicate otherwise private information “require or permitted in the performance of his official
duties.” Id. § S98A. |

Given Hyatt’s questionable claim to have changed residency, FTB employees reasonably
believed that third parties in Nevada had information affecting an important FTB interest: determining
whether Hyatt had fulfilled his obligations under California tax law. Restatement (Second) of Torts §
594(a). The FTB also had a reasonable belief that disclosing Hyatt’s name, address and social secufity :
number to these few Nevada third parties would help them provide accurate and complete information I :
to the FTB, which would be of service to the protection of the FTB’s important interest. Id. § 594(b).
Hyatt cannot genuinely dispute the lawfulness of the FTB’s protection of that interest, as the FTB is the
agency with the affirmative statutory duty for administering California’s tax laws. Cal. Rev. & Tax.
Code § 19501. There can also be no genuine dispute that every act of an FTB employee in Nevada .
involved acts required or permitted in the employees® official duties. (See Cox Aff. § 36; Illia Aff. 9 |
2,3,4.) |
3. Alternatively, the FTB is entitled to dismissal of Hyatt’s claims under Nevada Rule of Civil

Procedure 12(h)(3). _

The above demonstrates that Hyatt has no right to a trial even without consideration of the
jurisdictional bars to Hyatt’s claims undef California law, of which there are several. California
Government Code section 860.2, a reflection of California’s sovereign immunity, specifically
immunizes the FTB from liability for the torts that Hyatt claims, which all arise from FTB acts relating
to application of California’s tax laws:

Neither a public entity nor a public employee is liable for an injury
caused by:

(a) Instituting any judicial or administrative proceeding or action for or
incidental to the assessment or collection of a tax.

(b) An act or omission in the interpretation or application of any law
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relating to a tax,

In addition, California’s Revenue and Taxation Code bars legal action against any California
ofﬁcfal “to prevent or enjoin the assessment or collection of any tax,” including taxes based on
residency determinations, prior to exhaustion of all applicable administrﬁtive remedies, which Hyatt has
not yet done. Cal. Rev. & Tax. Code § 19381. California law further protects the FTB from Hyatt’s
tort lawsuit by making presentation of tort claims to California’s Board of Control a jurisdictional
prerequisite to suit, something that Hyatt did not do before filing. Cal. Gov. Code §§ 911.2, 905.2.

As described below, principles of Full Faith and Credit, sovereign immunity, and constitutional
choice of law all require that the Court apply these California laws. Under these principles, the Court
must apply California’s governmental immunity laws regarding tax administration to the entirety of the
FTB’s conduct, including its Nevada acts, and Hyatt has no right to proceed further under these laws.
The Court must also apply California’s administrative exhaustion laws, but Hyatt failed to exhaust his
administrative remedies before filing, which is another reason for dismissing this action. Even if
applying these laws was not required, the Court should still apply them as a matter of comity. Finally, !
Nevada’s own law of administrative exhaustion/ripeness is also a bar to Hyatt’s actions. For all of these
reasons, Hyatt’s case should be dismissed.

A. Full Faith and Credit requires the Court to apply California’s governmental

immunity and administrative exhaustion laws.

Principles of Full Faith and Credit require the Court to apply California’s governmental
immunity laws regarding tax administration to the entirety of the FTB’s conduct, including its conduct :
in Nevada. Nevada v. Hall, 440 U.S. 410, 424 n.24 (1979), reh’g denied, 441 U.S. 917 (1979). Full i

Faith and Credit also requires applying California’s administrative exhaustion laws to the entirety of i

|| Hyatt’s case. Id.

In Nevada v. Hall, a University of Nevada employee driving a State of Nevada car in California
negligently caused an accident resulting in severe physical injury to California residents. At the time, _>
Nevada law limited tort recoveries against the State of Nevada to $25,000. Nevada v. Hall, 440 U.S.
at 412. The California courts declined to apply this limitation, despite Nevada’s argument that the Full

Faith and Credit Clause required California to respect the limitations on Nevada’s statutory waiver of
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its immunity from suit. Jd at 412-413. |

The Supreme Court affirmed, holding that the Full Faith and Credit Clause did not require
California to apply Nevada’s immunity laws to the California car accident. Nevada v. Hall, 440 U.S.
at 424. The Court noted that California had an interest in providing full protection to those injured on
its highways, and that requiring California to limit recovery based on Nevada law would have been
obnoxious to California’s policy of full recovery. Id. But the Court also stated that different state
policies could require a different Full Faith and Credit analysis, particularly where one state’s exercise
of jurisdiction over a sister state could “interfere with [the sister state’s] capacity to fulfill its own
sovereign responsibilities:”

California’s exercise of jurisdiction in this case poses no substantial
threat to our constitutional system of cooperative federalism. Suits
involving traffic accidents occurring outside of Nevada could hardly
interfere with Nevada’s capacity to fulfill its own sovereign
responsibilities. We have no occasion, in this case, to consider whether
different state policies, either of California or of Nevada, might require
g?fgedfr.cnt analysis or a different result. Nevadav. Hall, 440 U.S. at 424

Under Nevada v. Hall, negligently driving a car on the highways of a sister state is not an
exercise of an inherent sovereign function, But auditing a citizen’s claimed change of residency and
corresponding state income tax liability is an exercise of an inherent sovereign function in which states
have “a special and fundamental interest.” ANR Pipeline Co. v. Lafaver, 150 F.3d 1178, 1193 (10" Cir.
1998) (cert. denied, 142 L.Ed.2d 902.) (“Congress has made it clear in no uncertain terms that a state .
has a special and fundamental interest in its tax collection system.”) The FTB’s Nevada acts were all
performed as part of such an audit, and thus were taken as part of the State of California’s inherent
sovereign right to collect and lay taxes. (See Illia Aff. §2; Cox Aff. 1 36.)

Given that the FTB’s Nevada acts involved an inherent sovereign function, this case falls
squarely within footnote 24 of the Nevada v. Hall opinion. Allowing Hyatt to proceed notwithstanding
the existence of multiple California laws barring his action would seriously interfere with California’s
capacity to fulfill its sovereign responsibilities. California, and the FTB in pérticular, have the

sovereign responsibility to administer California’s tax laws for the benefit of California’s citizens.

Hyatt’s case secks to punish the FTB for making minimal disclosures in Nevada of identifying
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information about Hyatt for the purpose of checking his compliance with these laws. Allowing Hyatt
to litigate these acts further without applying California law exposes the FTB to additional legal
expenses and the threat of punishment for trying to obtain relevant information located in other states
during residency audits. The FTB would incur these additional litigation expenses before it has even
finalized its proposed tax assessment against Hyatt, something that the FTB should never have to do.
Thie necessarily interferes with the FTB’s ability to administer California’s tax laws, as consulting out-
of-state sources and performing out-of-state investigations are things that the nature of a change of
residency claim often requires.

For a Nevada Court to decline to apply California’s governmental immunity and administrative
exhaustion laws to Hyatt’s case, which arises entirely from acts ‘incident to California tax
adminisu'ation, would violate the Full Faith and Credit Clause of the United States Constitution. This
Court should apply these laws to avoid such a violation, and as a result dismiss Hyatt’s case.

B. The Supreme Court’s recent sovereign immunity decisions confirm that this Court

should reject Hyatt’s claims.

If there was ever any doubt that the Court must give effect to California’s governmental
immunity and administrative exhaustion laws, the Supreme Court’s recent sovereign immunity
decisions dispel it. Seminole Tribe of Florida v. Florida, 517 U.S. 44 (1996), was the beginning of the
Supreme Court’s recent revisiting and clarification of states’ expansive sovereign immunity, a process
that continues to the present day. E.g., Aldenv. Maine, —U.S. —, 119 S.Ct. 2240, 144 L.Ed.2d 636
(1I999) (provision of the Fair Labor Standards Act purporting to authorize private actions against
unconsenting states in state courts was an unconstitutional abrogation of state sovereign immunity); see -
also College Sav. Bank v. Florida Prepaid Postsecondary Educ. Expense Bd.,—U.S. —, 119 5.Ct.
2219, 144 L.Ed.2d 605 (1999) (federal Trademark Remedy Clarification Act did not validly abrogate
state sovereign immunity); Kimel v. Florida Bd. of Regents, —U.S. —, 2000 WL 14165 (U.S. Fla. Jan.
11, 2000) (federal Age Discrimination in Employment Act did not validly abrogate states' sovereign
immunity from suit by private individuals); Idaho v. Coeur d’Alene Tribe of Idaho, 521 U.S. 261, 281,

117 S.Ct. 2028, 138 L.Ed.2d 438 (1997) (the Ex Parte Young doctrine, a judicially created exception

to state sovereign immunity, could not be applied in an action that implicated “special sovereignty
g p P
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interests™).

Most notably for this case, the Supreme Court in Alden held that the States’ immunity from suit
is a fundamental aspect of the sovereignty which the states enjoyed before ratification of the
Constitution, and noted that “[t]he generation that designed and adopted our federal system considered
immunity from private suits central to sovereign dignity.” Alden, 119 S.Ct. at 2247. The Court also
noted that states’ sovereign immunity was merely “confirmed,” not “established,” by the Eleventh
Amendment, and that the “fundamental postulates implicit in the constitutional design” are what courts
must consider when evaluating a sovereign immunity claim:

The more natural inference is that the Constitution was understood, in
light of its history and structure, to preserve the States’ traditional

immunity from private suits. As the [Eleventh] Amendment clarified the
only provisions of the Constitution that anyone had suggested might
support a contrary understanding, there was no reason to draft with a
broader brush. Alden, 119 S.Ct. at 2252.

* %k % .

. . . The Eleventh Amendment confirmed rather than established
sovereign immunity as a_constitutional principle; it follows that the
scope es’ 1 ity from suit is demarcated not by the text of
the Amendment alone but by fundamental postulates implicit in the
constitutional design. Alden, 144 S.Ct. at 2254 (emphasis added).

As Justice Rehnquist noted in his Nevada v. Hall dissent, one fundamental postulate implicit
in the constitutional design is that an unconsenting state is not subject to suit in a sister state’s forum.
Nevada v. Hall, 440 U.S. at 432-433. Thus, the Supreme Court’s recent sovereign immunity decisions
both confirm that the FTB’s Full Faith and Credit analysis under Nevada v. Hall is correct, and act as

an additional, separate basis for dismissing Hyatt’s case. By directing the Court to consider the

“fundamental postulates implicit in the constitutional design,” as opposed to simply the text of

constitutional provisions like the Eleventh Amendment, the Supreme Court has effectively announced !
that one state’s courts must respect a sister s.'»tate’s sovereign immunity from suit. California’s 2
governmental immunity' and administrative exhaustion laws are reflections of that sovereignty, and thus
the Court must apply them and dismiss this case.

W

W
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C.  Constitutional Choice of law principles also require this Court to apply
Califoruia’s governmental inmunity and administrative exhaustion laws.

Constitutional choice of law principles also require application of California’s governmental
immunity laws regarding tax administration to the entirety of the FTB’s conduct, and application of
California’s administrative exhaustion laws to the entjrety of Hyatt’s case. When faced with
constitutional choice-of-law questions, the U.S. Supreme Court has invalidated the choice of law of a
state which had no significant contact or significant aggregation of contacts, creating state interests, with
the parties and the occurrence or transaction, such that the state’s choice of its law is arbitrary or
fundamentally unfair. See, e.g., Home Insurance Co. v. Dick, 281 U.S. 397, 408 (1930) (nominal
residence was inadequate to justify application of forum law); John Hancock Mutual Life Insurance Co.
v. Yates, 299 U.S. 178, 182 (1936) (post-occurrence change of residence to the forum state was :
insufficient to justify application of forum law); Alistate Insurance Co. v. Hague, 449 US 302,312-13
(1981), reh’g denied, 450 U.S. 971 (1981); Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 814-823
(1985). '

A plaintiff’s residence and place of filing the action are generally accorded little or no
significance in the constitutional analysis because of the dangers of forum shopping. Phillips
Petroleum, 472 U.S. at 820. Faimess and expectation of the parties are more important. /d. at 822. As
in the Full Faith and Credit analysis, the threat of interference with the other state’s capacity to fulfill
its own sovereign responsibilities plays an important role, because the Full Faith and Credit Clause is
one of the several constitutional provisions relevant to making choice of law determinations. Allstate,
449 U.S. 323 (Stevens, J., concurring) (the Full Faith and Credit Clause will not invalidate a forum’s :
choice of law “unless that choice threatens the federal interest in national upity by unjustifiably
infringing upon the legitimate interests of another state.” (footnote omitted) (emphasis added)).

Even assuming that the FTB’s Nevada’s acts were tortious, this Court should apply California’s
governmental immunity and administrative exhaustion laws as a constitutional choice of law matter. -
The FTB’s minimal contacts with Nevada make disregard of California’s governmental immunity anc
administrative exhaustion laws fundamentally unfair. Although Hyatt attempts to portray FTB’:

contacts with Nevada as substantial with numerous references and averments (First. Am. Compl. 1 10
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23), FTB auditors spent léss than three business days physically in Nevada on the Hyatt audit, and spent
only nominal hours on phone and mail contacts from California to Nevada to check Hyatt’s claims.
(See Cox Aff. §34.) These contacts with Nevada are insignificant compared to the 624 total hours that
the FTB spent trying to verify Hyatt’s dubious residency claim for 1991. (Id)

Reasonable parties’ expectations compel the same conclusion. Any reasonable long-time
California resident would expect that the FTB would audif his change of residency claim, if necessary,
under California law. No reasonable person would expect Nevada law to govern the FTB’s tax audit
process merely because a former California resident made a questionable claim to have moved out of
state. The only reasonablg expectation of any person is that the entirety of FTB’s actions, and the
entirety of Hyatt’s case, are subject to California’s governmental im;nunity and administrative
exhaustion laws. Furthermore, Nevada has no laws for the administration of income taxes, and thus
there is no conflict between relevant Nevada and California laws.

Under these facts, Nevada’s interest in this case is at most to provide a forum for Hyatt’s
convenience. On the other hand, California has an inherent sovereign interest in determining whether
a long-time California resident remains liable for California state income taxes after he claims to have
changed his residency to another state under suspicious circumstances. Here, residency itself was being
investigated under Califomia’s inherent sovereign power to tax. Applying California’s governmental
immunity laws regarding tax administratioﬁ to the entirety of the FIB’s conduct, and California’s
administrative exhaustion requirements to the entirety of Hyatt’s case, accommodates the important E
constitutional principles of federalism upon which our country was founded.

D. The Court should decline to exercise jurisdiction over this case as a matter of

comity.

Even if the Court disagrees with all of the above, comity directs the Court to apply California’s
governmental immunity and administrative exhaustion laws and dismiss this case. Under the principle
of comity, “the courts of one jurisdiction may give effect to the laws and judicial decisions of another
jurisdiction out of deference and respect.” Mianecki, 99 Nev. at 98, 658 P.2d at 425. Comity is
particularly appropriate where a lawsuit poses a threat to a state’s “capacity to fulfill its own sovereign

responsibilities,” as it furthers our constitutional system of cooperative federalism. See Nevada v. Hall,
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440 U.S. at 424 n.24.

Under California law, the FTB enjoys governmental immunity from liability for the torts that
Hyatt alleges, (Cal. Govt. Code. § 860.2), and Hyatt’s tort claims are also jurisdictionally barred by the
doctrines of exhaustion of administrative remedies and the claims filing requirements under the
California Torts Claims Act. (See supra at 31-32.) Hyatt’s concemn FTB acts taken in connection with
the administration of California’s tax laws, a process in wlﬁch California has “a special and fundamental
interest,” and that the FTB has nof yet completed as to Hyatt. ANR Pipeline, 150 F.3d at 1193; see
supra at 10. Because Hyatt’s claims involve and affect an ongoing tax controversy between California
and Hyatt, this Coprt shoul;l apply California’s laws barring Hyatt’s claims as a matter of comity, to the
extent it is not required to do so otherwise. See City of Philadelphia v. Cohen, 184 N.E.2d 167, 169-70

(N.Y. 1962), cert. denied, 371 U.S. 934 (1962) (“For our tribunals to sit in judgment on a tax

controversy between another State and its present or former citizens would be an intrusion into the
public affairs of [that other] State.”). To decline application of California’s laws to Hyatt’s case would
threaten the FTB’s capacity to fulfill its sovereign responsibility to administer California’s tax laws.

E. The Court also lacks jurisdiction over this case under Nevada’s own administrative

exhaustion and ripeness law.

This Court also lacks jurisdiction under Nevada law to proceed with Hyatt’s claims before Hyatt
exhausts the California administrative process. Nevada applies its ripeness doctrine to preclude
jurisdiction over claims based upon a plaintiff’s anticipation of final administrative adjudication.
Resnick v. Nevada Gaming Commission, 104 Nev. 60, 65-66, 752 P.2d 229 (1988); see also Public
Service Commission v. Eighth Judicial District Court, 107 Nev. 680, 683-85, 818 P.2d 396 (1991)
(interlocutory review of agency determination “in any form" is precluded by the administrative ':
exhaustion requirement). As previously discussed, Hyatt bases his tort claims upon actions taken by
FTB personnel during the FTB’s investigation into his claim of change of residency. But the FTB has
only issued Notices of Proposed Assessments that Hyattis still protesting through the FTB’s
administrative process. (Bauche Aff. 3, 5,7 & Ex. 2.) As in Resnick, Hyatt is attempting to sue the
FTB for matters that are still being adjudicated, something that Hyatt cannot do. -

Application of Nevada’s own administrative exhaustion/ripeness law to preclude Hyatt’s case
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is particularly appropriate because his claims arise out of a sister state’s exercise of an inherent
sovereign function essential to its existence, taxation. See Shell Petroleum N.V. v. Graves, 709 F.2d
593, 597 (9th Cir. 1983). In Shell, a taxpayer brought a civil rights action against the FTB to enjoin it
from assessing taxes based on a “unitary” business formula. As in this case, the FTB had merely issued
notices of proposed assessments, and the taxpayer’s formal protest had not reached final adjudication
when the taxpayer sued the FTB. The Ninth Circuit affirmed dismissal of the case, in part because the
controversy was still at the administrative stage and therefore unripe. Shell, 709 F.2d at 597.

If the FTB was a Nevada administrative agency, this Court would not hesitate to dismiss Hyatt’s
case for lack of jurisdiction based on Hyatt’s failure to exhaust his administrative remedies. The fact
that the FTB is California’s tax agency makes such a dismissal even more appropriate. “{T]he proper
procedure for raising a claim of an illegal [tax] agency proceeding is as a defense in the enforcement
proceeding itself,” not an anticipatory action of the type that Hyatt brings here. Stankevitz v. IRS, 640
F.2d 205, 206 (9th Cir. 1981). Hyatt has not exhausted his administrative remedies with the FTB, and
his case must therefore be dismissed under Nevada’s administrative exhaustion/ripeness law.

\\
W
W
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CONCLUSION
Hyatt has taken enough discovery to litigate ten cases, but there simply is no evidence entitling
him to a trial. The FTB had every right to do what it did in Nevada, and the FTB is immune from

Hyatt's suit in any event. The Court should grant the FTB’s summary judgment motion, or alternatively
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dismiss this case.

DATED this

ﬂ day of January, 2000,

McDONALD CARANO WILSON McCUNE
BERGIN FRANKOVICH & HICKS

y

THOMAS R.LC. WILSON
BRYAN R. CLARK
MATTHEW C. ADDISON

2300 West Sahara Avenue, Suite 1000

Las Vegas, Nevada 89102

(702) 873-4100

Attorneys for Defendant Franchise Tax Board
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Deputy Attorneys General
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Telephone: (213) 897-2478

THOMAS R. C. WILSON, ESQ.

Nevada State Bar # 1568

MATTHEW C. ADDISON, ESQ.
Nevada State Bar # 4201

BRYAN R. CLARK, ESQ.

Nevada State Bar #4442

McDONALD CARANO WILSON McCUNE
BERGIN FRANKOVICH & HICKS LLP
2300 West Sahara Avenue, Suite 1000
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Attorneys for Defendants

DISTRICT COURT
CLARK COUNTY, NEVADA
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GILBERT P. HYATT, Case No. : A382999
Dept. No. : XVIlI
Plaintiff, Docket No. R

VS.

FRANCHISE TAX BOARD OF THE
STATE OF CALIFORNIA, and DOES 1-
100, inclusive

Defendants.

TO PY
RECEIPT OF A COPY of the foregoing MOTION FOR SUMMARY JUDGMENT
UNDER NRCP 56(b), OR ALTERNATIVELY FOR DISMISSAL UNDER NRCP 12(h)(3)
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AND EVIDENCE IN SUPPORT .OF FRANCHISE TAX BOARD'S MOTION FOR
SUMMARY JUDGMENT UNDER NRCP 56(B), OR ALTERNATIVELY FOR
DISMISSAL UNDER NRCP 12 (H)(3) is hereby acknowledged this i\day of January,
2000.

Hutchison & Steffen

By: Navx Wichiascw [ Devan
Mark A. Hutchison, Esq. 7
8831 W. Sahara Ave. '
Las Vegas, NV 89117

CERTIFICATE OF SERVICE
[ hereby certify that I am an empioyee of McDonald Carano Wilson McCune Bergin
Frankovich & Hicks LLP., and that I served a true and correct copy of MOTION FOR

SUMMARY JUDGMENT UNDER NRCP 56(b), OR ALTERNATIVELY FOR
DISMISSAL UNDER NRCP 12(h)(3) AND EVIDENCE IN SUPPORT OF FRANCHISE
TAX BOARD'S MOTION FOR SUMMARY JUDGMENT UNDER NRCP 56(B), OR

ALTERNATIVELY FOR DISMISSAL UNDER NRCP 12 (H)(3) on this 8 qm'a)} of

January, 2000, by depositing same in the United States Mail, postage prepaid thereon to the
numbers noted below, upon the following:

Thomas K. Bourke, Esq.
601 W. Fifth Street, 8th Floor
Los Angeles, CA 90071

Donald J. Kula, Esq.

Riordan & McKenzie

300 South Grand Ave., 29" Floor
Los Angeles, CA 90071-3109

RA000898



MCDONALD CARANO WILSON McCUNE BERGIN FRANKOVICH & HICKS LLP
ATTORNEYS AT LAW

LAS VEGAS NEVADA 89102-4354

2300 WEST SAHARA AVENUE * NO 10 SUITE 1000

(702) 873-4100

O 00 N O O &~ W N

-

N T S T I T T A T 2 T S T e T S S
0O ~N O s WN =+ O W O ON OO O~ W N = O

Felix Leatherwood, Esq.
Attorney General’s Office
300 South Spring Street
Los Angeles, CA 90013

Gregory L. Roth, Esq.

Law Offices of Gregory L. Roth
6 Centerpointe Dr., Ste. 780

La Palma, CA 90623

An Employee of McDonald Carano Wilson
McCune Bergin Frankovich & Hicks LLP
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Pursuant to NRS 34.150 et seq., Petitioner Franchise Tax Board of the State of California
(“FTB”) hereby petitions this court for the issuance of a Writ of Mandamus, or in the alternative a
Writ of Prohibition, directing Respondent Eighth Judicial District Court to (1) prohibit disclosure
of documents in FTB’s possession because those documents are privileged; and (2) strike the
protective order entered by the district court and enter the protective order proposed by FTB.

Petitioner has no plain, speedy, or adequate remedy at law to compel the Respondent to
perform its duty, anci Petitioner’s request for a Writ of Mandamus or Prohibition is necessary in
order to compe! Respondent to vcomply with the dictates of her office and to prevent further harm
and injury to Petitioner. This Petition is made and based upon the exhibits attached hereto and the
Memorandum of Points and Authorities filed herewith.

DATED this Z-/day of January, 2000

McDONALD, CARANO, WILSON, McCUNE,
BERGIN, FRANKOVICH & HICKS LLP

, , ué
THO R. C. WILSON, ESQ.

BRYANR. CLARK, ESQ.
JE Y A. SILVESTRI, ESQ.

B
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MEMORANDUM OF POINTS AND AUTHORITIES
L STATEMENT OF FACTS

A Bagk‘g;v ound facts

The undisputed facts of the case are as follows. Petitioner FTB is the California
government agency responsible for collecting income taxes from California residents and non-
residents withICa.lifomia inéome, and is the defendant in the litigation at issue.

This case arises from the FTB’s California residency audits of plaintiff Gilbert Hyatt for
1991 and 1992. Hyatt is a computer industry figure who acknowledges being a long time resident
of California through at least most of 1991. See First Amended Complaint, attached hereto as
Exhibit 1, ¥ 60, lines 26-27.

In 1990, Hyatt temporarily secured patents on certain computer technologies, resulting in
over one hundred million dollars of income in late 1991 and 1992. Id., 9 8, lines 21-23, Substantial
publicity surrounded the award of Hyatt’s patents, including a 1993 newspaper article that
atiracted the FTB’s attention. The article reported that Hyatt was a long time California rgsident,
and stated that he had moved to Nevada shortly after receipt of his patent awards. The FTB
reviewed its records and found th#t Hyatt filed only a part-year income tax return with the State of
California for 1991. Id,, ¥ 10. Inthat return, Hyatt claimed that he became a resident of Nevada
on September 26, 1991, and was no longer subject to California income tax on his income as of
that date. Based on his alleged California non-residency subsequent to October 1, 1991, Hyatt
reported just $614,000 as California business income for 1991, even though his total income for
the year was over $42 million. In June 1993, the FTB began an audit of Hyatt’s 1991 tax return to

determine whether he owed additional taxes to the state of California.
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The FTB investigated Hyatt’s claim of California non-residency by contacting various
Nevada persons and entities which included government organizations, businesses, and private

persons. Id. at 12, After conducting its audit, the FTB determined that Hyatt was still a

. California resident for all of 1991 and through April 3, 1992. Accordingly, Hyatt was given notice

of additional tax assessments for the tax year 1991 in the amount of $1,876,471.00, and for tax
year 1992 in the amount of $5,669,021.00. In addition, the FTB found that Hyatt engaged in
fraudulent conduct with respect to his alleged move, and proposed the assessment of fraud
penalties for the tax year 1991 in the amount of $1,407,353.25 and for the tax year 1992 in the
amount of $4,251,765.75 for 1992, Plaintiff is currently protesting the proposed tax and penalty
assessments in California through the FTB’s administrative process as established by the California
legislature.

Hyatt filed this lawsuit on January 6, 1998, asserting that the FTB committed numerous
torts against him in Nevada during its investigation regarding his claim to Nevada residency as of
September 26, 1991. Hyatt’s first amended Complaint States eight causes of action as follows:

1. Declaratory Relief,

2. Invasion of Privacy - Intrusion upon the Seclusion of Another;

3. Iﬁvasion of Privacy - Publicity Given to Private Facts;

4, Invasion of Privacy - Casting in False Light;

S. Tort of Outrage;

6. Abuse of Process;

7. Fraud; and

8. Negligent Misrepresentation.
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Hyatt’s first cause of action for declaratory relief — asking thé district court to adjudicate
the issue of his residency and conclude that he became a resident of Nevada on September 26,
1991 — was dismissed for lack of jurisdiction after the District Court concluded that Hyatt's
residency was an issue for the State of California to determine in its parallel administrative
proceedings. The remainder of Hyatt’s causes of action contend that in the course of its
investigation the FTB committed various wrongs: specifically that it disclosed confidential
infofmation — Hyatt’s social security number and home address — to third parties, and cast him in
a negative light by indicating to third parties that he was under investigation by the State of
California for possible underpayment and non-payment of income taxes,

On March 29, 1999, Hyatt filed his Motion to Compel Re Missing, Redacted, and
Sanitized Documents From FTB’s Residency Audit Files of Gil Hyatt. In conjunction with tI:his
motioh, the Discovery Commissioner ordered the FTB to producﬁ all documents in the FTB's files
pertaining to other taxpayers who may have a relationship with Hyatt. As a result of the
Discovery Commissioner’s orders, the FTB ultimately produced all documents pertaining to the
FTB’s tax audit of plaintiff for tax years 1991 and 1992, which consisted of the residency audit
files for the 1991 and 1992 tax years, the audit review files, and the protest files, and all documents
pertaining to the non-party taxpayers. All of these documents have been grouped together and
loosely characterized by the Discovery Commissioner as the Residency Audit Files of Gil Hyatt for
the 1991 and 1992 tax years.

The FTB produced the Hyatt Residency Audit Files consisting of 3573 pages. Of this
amount, 84 pages were redacted or withheld from production based upon a claim of statutory

privilege. Of the 84 pages containing privileged information, 43 pages were produced as redacted
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copies and 41 pages were actually withheld. The FTB identified each document withheld or
redacted based on a claim of statutory privilege. See FTB’s First Supplemental Privilege Log,
attached hereto as Exhibit 2.

On November 9, 1999, Discovery Commissioner Biggar ruled that FTB had to disclose
certain documents which the FTB contends are both privileged communications barred from
discovery, and which relate to the ongoing administrative protest currently proceeding before the
FIB. See Discovery Commissioner’s Report and Recommendations (regarding privilege issues),
attached hereto as Exhibit 3. Even though ruling against the FTB on its claim of privilege
regarding a limited range of documents, the Discovery Commissioner conceded that the FTB’s
evidentiary objections were not frivolous. The Discovery Commissioner specifically commented:

I had no problem with the defense claitns; and they have produced a lot of documents on

the file. The documents that we were dealing with were in the most part fairly difficult to

make a decision on, so I have no problem with your claims, you know, and having
submitted in camera. Idon’t think -- there were no frivolous claims, and I don’t expect to
see that from the plaintiff’s side. Okay.
See November 9, 1999, Hearing Transcript, p. 96, line 25 to p. 97, line 1-7, attached hereto as
Exhibit 4.

" FTBfiled an objection to the Discovery Commissioner’s Report and Recommendations
with the Eighth Judicial District Court. See Objection to Report and Recommendation, attached
hereto as Exhibit 5. However, the District Court affirmed the Discovery Commissioner’s ruling on
December 21, 1999, and that decision was filed with the clerk on December 27, 1999.

Additionally, after the FTB provided Hyatt with its files and records pertaining the audit,

review, and protest of Hyatt residency claims for the tax years 1991 and 1992, but before Hyatt

had provided meaningful discovery, the Discovery Commissioner ruled that the parties must

RA00090800427
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exchange documents pursuant to a Protective Order which prohibited the State of California from
using or disclosing information from any of the documents designated “N.V. Confidential” by
Hyatt for any governmental purpose, including the parallel é.dministrative protest proceeding
brought in California by the plaintiff challenging the FTB’s tax assessments and penalties. The
protective order also limits and sharply restricts the FTB’s and the State of California’s ability to
use the documents and informatioﬁ secured through the instant litigation to prepare a defense to
plaintiff’s claims, to prepare witnesses for depositions and trial, and otherwise prepare for trial, -
See Discovery Commissioner’s Report and Recommendation (regarding Protective Qrder),
attached hereto as Exhibit 6. FTB filed an objection to the Discovery Commissioner’s Report and
Recommendations with the Eighth Judicial District Court. See Objection to Report and
Recommendation, attached hereto as Exhibit 7. However, the District Court affirmed the
Discovery Commissioner’s ruling on December 21, 1999, and that decision was filed with the clerk
on December 27, 1999. Through this writ petition, the FTB challenges this ruling,
B. Facts Regarding Prvilege Issues
During the course of this litigation, the FTB has voluntarily produced the Residency Audit

Files iﬁ response to Hyatt’s various requests, whether under the California Infofmation Practices
Act of 1977, Nevada Rule of Civil Procedure 16.1, or pursuant to the orders of the Discovery
Commissioner. The FTB has consistently objected to producing some documents and produced
redacted versions of other documents based on the fact that those documents constituted either
attorney work-product or were protected from discovery by the attorney-client communication,
official information, and deliberative process privileges. The documents which were withheld or

produced in redacted form are listed on FTB’s privilege log, which is attached as Exhibit 2. As
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previously noted, the Discovery Commissioner commented that the validity of the FTB’s
evidentiary objections were a close call. Exhibit 4, at p. 96, line 25 to p- 97, line 1-7,

Specifically at issue in this writ petition are the documents that the Discovery
Commissioner ordered the FTB to disclose in the hearing on November 9, 1999, and which ruling
was affirmed by the District court on December 21, 1999. See Exhibit 3. These documents are as
follows: FTB 100139, FTB 100218, FTB 100288 & 100289-100292, FTB 100401, FTB 100908-
100909, FTB 101634-101645, FTB 101646-101656; FTB 104117 through FTB 104122
(duplicated as FTB 03091 through FTB 03096)'; and FTB 073812 A detailed explanation of each
document is provided in the section below regarding the privilege under which the document was
withheld or redacted.

The Discovery Commissioner findings regarding the FTB’s privilege cia.ims — Fihdings
Four, Five, and Six — are critical to the FTB’s challenge of the discovery orders regarding the
privilege issues. Finding Number Four states:

At the November 9, 1999 hearing, the Discovery Commissioner found that the entire

process of the FTB audits of Hyatt, including the FTB assessments of taxes and the
protests, is at issue in this case and a proper subject of discovery based on Judge Saitta’s
ruling on the FTB’s Motion for Judgment on the Pleadings leaving intact all of Hyatt’s tort
claims. Specifically, Hyatt is alleging fraud, among other torts, by the FTB in the manner it

audited him and assessed and attempted to collect taxes and penalties from him, Hyatt’s
claim of fraud against the FTB entitles him to discovery on the entire audit and assessment

'The Discovery Commissioner’s Report and Recommendation lists these
documents as “FTB 104117 and FTB 03096 and FTB 104122 and FTB 03091.” See
Exhibit 3, p. 6. This notation is an error. The documents at issue are the review notes of
Carol Ford, which were produced with the document numbers as stated in the text above.

*These documents were previously provided to the Discovery Commissioner in
camera, and have not been produced to Hyatt pending this writ petition. FTB has
provided these documents to this Court in a sealed envelope and has not provided the
documents to Hyatt,
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process performed by the FTB that was and is directed at him as part of the FIB’s attempt
to collect taxes from Hyatt.

Exhibit 3, page 3, lines 1-9 (referred to herein as “Finding Four").
Finding Number Five provides:

At the November 9, 1999 hearing, the Discovery Commissioner found that the FIB’s
assertions of the deliberative-process privilege as to documents listed on the FTB'’s May
26, 1999 “First Supplemental” privilege log and as to the FTB’s assertions of such privilege
during depositions in the examples provided to the Court were improper and overruled in
their entirety. In making this finding, the Discovery Commissioner determined that the
FTB’s attempt to assert the deliberative-process privilege in this case is a distortion of the
privilege, in particular because the process of the FTB audits directed at Hyatt is squarely
at issue in this case. In making this finding, the Discovery Commissioner also took into
consideration all arguments made by Hyatt in opposing the FTB’s assertion of the
deliberative-process privilege including, but not limited to, the fact that the privilege applies
only to higher-level policy decisions.

Exhibit 3, page 3, lines 10-20 (referred to herein as “Finding Five”).
Finding Number Six provides:
At the November 9, 1999 hearing, the Discovery Commissioner found that the attorney-
client privilege does not apply to Anna Jovanovich’s work, communications, information,
or documents generated or received in regard to the Hyatt audits, assessments by the FTB,
and the subsequent protest proceedings for the period of time Jovanovich was still in the
employment of the FTB. This finding is based upon Ms. Jovanovich’s participation
throughout the FTB’s audits, assessments, and protests relating to Mr. Hyatt in which Ms,
Jovanovich was an integral part of the audit process, not just an attorney providing
occasional legal advice on specific questions of law.
Exhibit 3, page 3, lines 21-28 (referred to herein as “Finding Six”).
C. ing the Protecti
On April 16, 1999, the FTB served Hyatt with Defendant’s First Request for Production of
Documents and Things and Entry Upon Land for Inspection and Other Purposes, attached hereto
as Exhibit 8. The FTB requested, among other things, documents and things related to Hyatt’s

residency in Nevada, other litigation in which he was or had been involved, royalties from his
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computer patents, and his claims of damages against the FTB. On about May 17, 1999, Hyatt
served the FTB with his written responses and objections. See Plaintiff Gilbert P. Hyatt’s
Objections and Responses to Defendant’s First Request for Production of Documents and Things,
Etc,, attached hereto as Exhibit 9. Hyatt withheld all documents responsive to FTB's discovery
requests based on claims of confidentiality or privilege.

After several discussions and exchanges of correspondence among counsel regarding the
FTB’s contention that Hyatt's responses were inadequate; on September 24, 1999, Hyatt
supplemented his responses and objections. See Suppleﬁentd Responses of Gil Hyatt to
Defendant’s First Request for Production of Documents and Things and Entry Upon Land for
Inspection and Other Purposes, attached hereto as Exhibit 10, Hyatt, however, still withheld all
documents and information sought by the FTB based on claims of evidentiary privileges and
confidentiality. Hyatt specifically refused to produce any documents pursuant to FTB’s discovery
requests until a protective order was in place because he claimed all documents sought were
privileged, confidential, or contained trade secrets, commercially sensitive material or confidential
proprietary data, or to somehow further invaded his or a third party’s privacy. See Exhibit 10,
Supplemental Responses to Requests 11, 13 and 20.

The parties’ negotiations for a stipulated protective order were unsuccessful. After a five-
month delay in the productidn of documents, the FTB brought a motion to compel responses and
production of documents. In cohneétion with the FTB efforts to compel production of these
documents, the FTB provided the Discovery Commissioner with its proposed version of the
protective order, which is attached hereto as Exhibit 11. Hyatt also provided the Discovery

Commissioner with his proposed version of the protective order, which is attached hereto as
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Exhibit 12.  Before the Discovery Commissioner, the FTB argued that there was no justification
offered for the necessity of a protective order. The purpose and effect of the protective order is to
prevent the FTB and the State of California from using evidence and information secured during
the Nevada litigation within the context of the California tax proceeding and other legitimate
governmental functions. In addition, the FTB pointed out that Hyatt’s protective ordef, imposes
great burden and expense on the FTB by greatly restricting its counsel’s ability to use discovery
materials to prepare the defense and confer with their client, while not imposing a similar
reciprocal discovery restrictions on Hyatt.

The Discovery Commissioner on November 9, 1999, imposed a protective order by
adopting 2 modified version of two different protective orders submitted by Hyatt, and issued a
lengthy Report and Recommendation prepared by Hyatt on December 3, 1999, See Exhibit 6.
The Report and Recommendation, without stating any justification, concluded that Hyatt’s
protective order, wﬁ some modifications, was appropriate. Commissioner Biggar reasoned that
Hyatt’s proposed protective order “will provide protection for ‘Confidential Information’ so
designated by the parties and will also allow the parties to use ‘Confidential Information® as
necessary within the conﬁne; of this [the Nevada] litigation in order to prosecute, in the case of
Hyatt, and defend, in the case of the FTB, the claims at issue.” Exhibit 6 at page 2, lines 12-18. In
other words, the Nevada District Court may prosecute the State of California for millions of
dollars under seal and in secret.

Subsequently, on December 16, 1999, the FTB filed with the District court an Objection to
Discovery Commissioner’s Report and Recommendations Regarding Protective Order for

Confidential Information Decided in Conjunction with Defendant Franchise Tax Board of the State

11
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of California’s Motion to Compel Discovery Responses (“Objection”). See Exhibit 7. In its
Objection, the FTB reiterated the arguments it made to the Discovery Commissioner, specifically
that Hyatt’s protective order: undermined the FTB’s ability to defend the lawsuit effectively;
interfered with the internal administration of California law by barring the State of California from
lawfully sharing and using information it secured in this Litigation with California officials without
informing the plaintiff, securing the plaintiff’s approval, or adopting a procedure externally
imposed upon it by the Nevada District Court; was fundamentally unfair, oppressive, and
burdensome to the State of California as a sovereign entity and a litigant before the Nevada
District Court; and is particularly troublesome because it undermined and modified the ability of
counsel to consult with its client, prepare a defense, and evaluate evidence offered by the plaintiff
in support of his claims against the State of California. In sum, it compromises and restricts the
ability of the State of ‘Califomia and its attorneys to use evidence secured through discovery, which
is patently unfair because the restrictions are only imposed on the defendant State of California
while plaintiff has used information and evidence secured in this litigation in proceedings before
Califoﬁa officials,

Over the FTB’s Objection, however, the District Court, without é:iplanation, adopted the

Discovery Commissioner’s Report and Recommendations.
Ty Y
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IL ISSUES PRESENTED AND RELIEF SOUGHT
The issues presented are as follows:

A Distri urt erred in concluding that the doci liste
00 F 0021 100288& 00289-100292. FT 0401, FTB
100908-100909. FTB 101634-101645. FTB 101646-101656: FTB 104117-FTB

104122 (duplicated at FTB 03091- FTB 03096Y’, and FTB 07381 were not
privileged and had to be disclosed to Hyatt,

B. th istri rt abused its discretion in enteringe the Pr i rder.

The FTB requests that the Nevada Supreme Court conclude that the documents listed
above are privileged and protected from disclosure to Hyatt. Furthermore, the FTB requests that
this Court strike the Protective Order entered by the district court and enter the Protective Order
submitted by the FTB,

. ANALYSIS

A TANDARD OF RE

This court has stated:

In pertinent part, NRS 34.320 provides that a ‘writ of prohibition . . . arrests the

proceedings of any tribunal . . . exercising judicial functions, when such proceedings are

without or in excess of the jurisdiction of such tribunal.’ Conversely, a writ of mandamus
issues to ‘compel the performance of an act which the law especially enjoins as a duty.’

NRS 34.160. A “writ may be issued only by the supreme court to an inferior tribunal . . .

where there is not a plain, speedy, and adequate remedy in the course of law.’ NRS
34.330.

Columbia/HCA Healthcare Corp, v. Eighth Judicial District Court, 113 Nev. 521, 525, 936 P.2d
844, 846-47 (1997).
This Court has concluded that the writ process can be used to prevent improper discovery.

“We have previously stated extraordinary relief is a proper remedy to prevent improper discovery.”

\

3See footnote 1.
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Schiatter v. District Court, 93 Nev. 189, 193, 561 P.2d 1342, 1344 (1977). See also Clark County
Liquor and Gaming Licensing Board v. Clark, 102 Nev. 654, 659-60, 730 P.2d 443, 447 (1986)

(stating that writs have issued when the discovery order requires disclosure of privileged
information.); Hetter v District Court, 110 Nev. 513, 515874 P.2d 762, 763 (1994). The
Schiatter Court stated that the writ process is proper to remedy improper discovery because
disclosure of privileged material is “irretrievable once made,” and a party would be “deprived of
any remedy from the [District court’s] erroneous ruling if she was required to disclose the
information and then contest the validity of the order on direct appeal.” Schlatter, 93 Nev. at 193,
561 P.2d at 1344. | |

In Mays v, District Court, 105 Nev. 60, 61, 768 P.2d 877 (1989) this Court noted that
while it génera]ly declines to review discovery orders by extraordinary writ, it will do so in
exceptional circumstances. Furthermore, the Mays Court concluded that even in discovery
matters, mandamus will lie to control discretionary action where the district court manifestly
abuses its discretion. Id. at 63, 768 P.2d at 879 (citing &QIMMQ_II_nW_!ﬂ_M_Wm, 97
Nev.601, 637 P.2d 534 (1981),

The issues presented for review by this court involve the disclosure of privileged
information, and also involve the District Court’s manifest abuse of discretion in‘entering the
protective order which severely limits FTB's ability to consult witnesses and prepare for trial and
to use the documents generated in this litigation in a related California administrative proceeding
which contains many of the same issues. As such, this court should exercise its discretion,

consider this writ petition, and grant FTB the relief it requests.
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B. THE DISTRICT COURT ERRED IN CONCLUDING THAT THE

D LISTED 0013 100218, F'TB 100288 & 100289-

00292, FTB 10040 908-100909, F 34-1016 101646-
101656, FTB 104117-FIB 104122 (DUPLICATED AT FTB 03091 FTB 03096)
wﬂmmwmwmg
TQ HYA

1)

The FTB has asserted that many of the documents requested by Hyatt are protected from
discovery under the aitorney-client privilege because they involve confidential communications
with FTB’s Tax Counsel. The specific documents at issue are listed as FTB 100139, FTB 100218,
FTB 100288 & 100289-100292, FTB 100401; FTB 100908-100909, FIB 101634-101645, and
FTB 07381.

The attorney-client privilege allows a client to refuse to disclose and prevent another from
disclosing confidential communications between the client or his representative and his attorney or
his attorney’s representative, which communications were made for fhe purpose of facilitating the
rendition of legal services to the client. N.R.S. 49.095, It is the oldest of the privileges for
confidential communications known to the common law. The privilege rests on the theory that
encouraging clients to make full disclosure to their attorneys enables the latter to act more
effectively, justly and expeditiously, a benefit outweighing the risks posed to truth finding. Haynes
v, State, 103 Nev. 309, 317, 739 P.2d 497, 502 (1987),

The privilege exists to protect “not only the giving of professional advice to those who can
act on it but also the giving of information to the lawyer to enable him to give sound and informed

advice.” Upjohn Co. v, United States, 449 U.S. 383, 390 (1981) (citations omitted); see also First

Chicago Intern. v. United Exchange Co,, Ltd., 125 FRD 55, 58 (S.D.N.Y. 1989) (documents
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created at corporate counsel’s request to provide counsel with facts necessary to render legal
opinion protected by attorney-client privilege). While the privilege does not extend to mere facts,
“{a] fact is one thing and a communication concerning that fact is an entirely different thing.”
Upjohn, 449 U.S. at 395-396. Hyatt is entitled to discover the relevant facts, but not to discover
documents that reflect or constitute confidential legal communications regarding those facts. Id.
The FTB, as a public entity of the State of California, fits the definition of “client” under
Nevada law. N.R.S. §49.045, The attomey-client privilege applies where there is a confidential
legal communication between an FTB lawyer and a “representative of the client,” which means “a
person having authority to obtain professional legal services, or to act on advice rendered pursuant
thereto, on behalf of the client.” N.R.S. §49.075. The attorney-client privilege applies with equal
force to confidential legal communications involving in-house and outside counsel. Upjohn, 449
U.S. at 394-397; American Optical Corp, v, Medtronic, Inc., 56 FRD 426, 430 (D. Mass. 1972).
Nevada and California law are in harmony in the confidential treatment accorded attorney-

client communication#. See California Evidence Code §§ 175 and 951. In California and Nevada,
the attorney-client privilege applies to client communications in the course of professional
employment that are intended to be confidential. In California and Nevada, client communications
with public lawyers are accorded the same scope of protection as client communications with
private lawyers. Under California law, FTB’s Tax Counsel are public lawyers appointed by the
FTB and acting under legislative authority. See California Revenue & Taxation Code section
17023. The FTB’s Tax Counsel is required to have been admitted as 2 member of the California
State Bar as a term of employment. See California Franchise Tax Board Tax Counsel Job

Description, attached hereto as Exhibit 13. The FTB’s Tax Counsel is a separate operational
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branch within the Franchise Tax Board. See Franchise Tax Board Organizational Chart, attached
hereto as Exhibit 14.

Moreover, based on the principles of comity and choice of law grounds, the confidentia]
communications involving FTB’s Tax Counsel and FTB’S employees are attorney-client
communications and protected by the privilege of confidentiality. All these confidential
communications with FTB’s Tax Counsel occurred outside of Nevada and inside of California or
deal with the application of California tax law to Hyatt. In California, communications between a
public lawyer and the client are treated as confidential communications within the ambit of the
attorney-client communication privilege. See California Evidence Codé section 950 et. seq.,
Roberts v. City of Palmdale 5 Cal 4th 363, 371-72, 20 Cal Rptr.2d 330, 334 (Cal. 1993); People
ex rel. Deukmejian v. Brown 29 Cal.3d 150, 159, 172 Cal.Rptr. 478, 482 (Cal. 1981) Ward v.

Superior Court 70 Cal. App.3d 23, 138 Cal Rptr. 532 (Ct. App. 1977); People ex rel, Department
Public W Glen Arms Estae, Inc, 230 Cal. App.2d 841, 41 Cal Rptr, 303 (Ct. App. 1964).

Moreover, in California, where the public lawyer’s advice pertains to a matter as to which the
agency possesses independent authority, a distinct attorney-client relationship with the agency is
created. Civil Service Commission v, Superior Court 163 Cal.App.3d 70, 78, 290 Cal.Rptr. 159,
164.

Moreover, in California, the Legislature has provided additional protections to shield the
disclosure of attorney-client communications under the California Public Records Act, Cal. Govt.
Code section 6254 (a), (b), and (k) (West Supp. 1999), when public lawyers and public employees
communicate in writing. See Roberts v, City of Palmdale 5 Cal.4th 363, 373, 20 Cal.Rptr.2d 330,

335 (Cal. 1993). Thus, in addition to the general attorney-client communications that fall within
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“the ambit of California Evidence Code sections 950 et. seq., the California Supreme Court has

extended the preclusion against disclosing confidential communications involving attorney and
client to: (1) preliminary drafts, notes, or interagency or intra-agency memoranda which are not
retained by the public agency in the ordinary course of business; (2) records pertaining to pending
litigation to which the public agency is a party; and (3) records the disclosure of which is exempted
or prohibited pursuant to federal or state law. See Roberts v. City of Paimdale 5 Cal.4th 363,
373, 20 Cal.Rptr.2d 330, 335 (Cal. 1993); California Public Records Act, Cal. Govt. Code section
6254 (a), (b), and (k) (West Supp. 1999).

The District Court below, and the Discovery Commissioner, made an erroneous
determination by concluding that confidential communications between the FTB’s Tax Counsel
and FTB employees are not within the protections of the attorney-client communication privilege.
Under both California and Nevada law, FTB Tax Counsel are lawyers, and any confidential
communication between a lawyer and client is privileged from disclosure unless the confidential
communication falls within narrowly prescribed exceptions to the rule. Under both Nevada and
California law, confidential communications made between lawyer and client during the course of
an lawyer-client relationship are not subject to discovery. With both states, there are limited
exceptions in which the lawyer-client relationship does not apply. The only exceptipn to the
lawyer-client privilege sought by plaintiff was under the crime-fraud exception, and the Discovery
Commissioner specifically found that the crime-fraud exception did not apply. See Transcript of
Discovery Commissioner’s November 9, 1999 hearing, Exhibit 4, at p. 75. Accordingly, the
lawyer-client privilege of both California and Nevada should act to bar disclosure and discovery of

confidential communications between FTB Tax Counsel and FTB employees.
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This document is an internal FTB communication between Anna Jovanovich and Sheila
Cox. At the time the document was drafied, Ms. Jovanovich was an FTB attorney and Ms. Cox
was the auditor on the Hyatt file. The redactions relate to conversations thaf Ms. Cox had with
Ms. Jovanovich, an FTB attorney, about the Hyatt case. The redaction reflects that legal advice,
not business advice, was offered by Ms. Jovanovich, because the advice concerns a
recommendation about what additional information might be necessary in order to make an
appropriate residency determination under California’s tax laws,

The Discovery Commissionér determined that the document was not privileged based on
Finding Four and Finding Six. However, these findings are erroneous. In Finding Four, the
Discovery Commissioner stated that the “entire process of the FTB audits of Hyatt, including the
FTB assessments of taxes and the protests, is at issue in this case” and that Hyatt “is alleging fraud,
among other torts, by the FTB in the manner it audited him and assessed and attempted to collect
taxes and penalties from him [and that] Hyatt’s claim of fraud against the FTB entitles him to
discovery on the entire audit and assessment process performed by the FTB.” Exhibit 3, p. 3.
However, just because the Discovery Commissioner concluded that Hyatt had alleged fraud and
was thereforéentitled to discover the entire process of the FTB’s audit, does not mean that Hyatt
is entitled to discover doc&ments covered by the attorney-client privilege,

Hyatt argued to the Discovery Commissioner, in a separate appendix to the motion, that
the FTB auditors and attorneys engaged in fraudulent activity such that the Discovery
Commissioner should invoke the “crime-fraud” doctrine to permit inspection of documents which

otherwise would be protected by the privilege. However, Hyatt was unsuccessful, and the
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Discovery Commissioner stated that he “was not going to embrace [the crime-frand exception] as
a reason for the recommendation on the production” of documents which F TB claimed were
protected by the attorney client privilege. See Exhibit 4, p- 75. Therefore, the crime-fraud
doctrine does not apply in this case.

Even a court intent on discarding the attorney-client privilege and permitting a review of

documents based on the fact that crime or fraud has occurred has an obligation to hear testimony

and, if warranted, conduct an in camera review of the documents. Courts have adopted a two-

pronged test in making such a determination. First, the court must find ““a factual basis adequate
to support a good faith belief by a reasonable person’ that an in camera review of the materials
reveals evidence to establish the claim that the crime-fraud exception applies.” United States v.
Zolin, 491 U.S. 554, 572 (1989) (quoting Caldwell v. District Court, 644 P.2d 26, 33 (1982)); see
also Seattle N.W, Securities v. SDG Holding, 812 P.?d 488, 497 (Wash. Ct. App. 1991); Central
Construction Co. v, Home Indem, Co,, 794 P.2d 595, 598 (Alaska 1990). Second, once such a

showing is made, the judge has discretion to conduct the in camera review based on the facts and
circumstances of the particular case. Zolin, 491 U.S. at 572.

The Discovery Commissidher, presumably, considered the foregoing crime-fraud exception
analysis and concluded that Hyatt had not proven that the crime-fraud exception applied, by stating
that he “was not going to embrace [the crime-fraud exception] as a reason for the recommendation
on the production” of documents which FTB claimed were protected by the attorney client
privilege. See Exhibit 4, p.75. As such, the crime-fraud exception has not been established by

Hyatt and did not serve as a basis for the Discovery Commissioner’s ruling, Hyatt did not
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challenge the Discovery Commissioner’s conclusion on this point. Absent such a finding, the |
attorney-client privilege still attaches to the relevant documents.

Furthermore, Finding Six is erroneous because it disregards and ignores the fact that
Jovanovich at all times acted as an FTB attorney, engaged in communications with her client —
the FTB — regarding legal advice on the Hyatt audit.

Specifically, with regard to FTB 100139, Ms. Jovanovich was an FTB attorney at the time
the document was drafted, and the document reflects legal advice from Ms. Jovanovich to Ms.
Cox regarding what information would be required to make a legal determination that Hyatt was a
resident of California and owed California income tax. Therefore, the document is clearly a
communication between an attorney and client regarding legat advice and should be privileged.

At a May 5, 1999, hearing on the attorney-client privilege issue, the Discovery
Commissioner commented that FTB 100139 presented the same factual situation as FTB 100216
(which was duplicated in typewritten form in FTB 100209), which was produced only in redacted
form. See Transcript of Discovery Commissioner’s May 5, 1999 hearing, pg. 49, line 22-23,
attached hereto as Exhibit 15, The redacted portion of FTB 100216 includes a recitation of a legal
communication that Richard Gould, FTB Tax Counsel, had with Mark Shayer, a former FTB
employee auditor who was the auditor of Hyatt before Sheila Cox. The redacted entry reflects Mr.
Gould’s legal advice to Mr. Shayer about certain California tax statutes and decisions that might
apply to the Hyatt audit. The Discovery Commissioner concluded that the redactions were
privileged because they constituted attorey-client communications. See Discovery

Commissioner’s Report and Recommendation, Exhibit 3, p. 4; Exhibit 15, pp. 42-45.
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Despite the fact that the Discovery Commissioner concluded that the FTB 100216 was
privileged, and that FTB 100139 presented the same circumstances as the FTB 100216, only with
Anna Jovanovich as the FTB in-house lawyer and Sheila Cox as the auditor on the Hyatt matter,
the Discovery Commissioner concluded.that the redactions on FTB 100139 were discoverable,
based solely on the Findings Four and Six. There should be no difference between the analysis that
is applied to FTB 100216 and that applied to FTB 100139 — both Gould and Jovanovich were
attorneys providing legal advice to FTB employees. The comparison between FTB 100216 and
FTB 100319 shows the fallacy of the Discovery Commissioner’s findings.

Findings Four and Six are erroneous. The Discovery Commissioner concluded that the
crime-fraud exception does not apply in this case and, therefore, there is no justification for a
conclusion that Hyatt is entitled to inspect FTB documents which are otherwise protected by the
attorney-client privilege. Furthermore, in the audit of Hyatt, Jc;vanovich acted solely as a legal
advisor to the audit staff and this conduct in no way extinguishes the attorney-client privilege, The
Discovery Commissioner’s conclusions in Finding Six are erroneous because so long as Jovanovich
was acting in her capacity as an attorney and giving legal advice to her client — the FTB — the
communications are protected from disclosure by the attorney-client privilege, especially in light of
the Discovery Commissioner’s conclusion that the crime-fraud exception did not apply in this case.
Moreover, the finding that Anna Jovanovich was an integral part of the audit is a distortion of fact.
The audit extended over a six year period. It consumed over six hundred hours of auditor time,
Over this six year period, Anna Jovanovich consulted with the auditor on the Hyatt matter seven

times and contributed less than fifteen hours of her time during this period.
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2. 100218 0040

The redacted portion of FTB 100218* reflects a question from Sheila Cox, the FTB
auditor at the time, to in-house ¥FTB lawyer Anna Jovanovich. The question constitutes an internal
FTB communication, and the document expressly states what an FTB client representative said to
an FTB attorney in order to obtain legal guidance as to how to proceed with the Hyatt audit. As
such, Hyatt’s demand for production is the equivalent of asking Ms. Cox “What did you say to the
attorney?” — a question which Ms. Cox could not be compelled to answer:

“A fact is one thing and 2 communication concerning that fact is an entirely

different thing. The client cannot be compelled to ansiver the question, “What did

you say or write to the attorney?’ but may not refuse to disclose any relevant fact

within his knowledge merely because he incorporated a statement of such fact into

his communication to this attorney.” Upjohn, 449 U.S. at 395-396 (quoting

 Philadelphia v. Westinghouse Electric Corp,, 205 F.Supp. 830, 831 (E.D, Pa.

1962).)

The remaining analysis of this document is identical to that presented in conjunction with
FTB 100319. Ms. Jovanovich was acting as an FTB attorney at the time of the communication,
Ms. Cox was seeking legal advice from Ms. Jovanovich, and the crime-fraud doctrine does not
apply. As a result, the communication is protected from discovery.

3.FTB 100288 & F 289-

FTB 100288 is a cover memo for FTB 111289-92, which is a memorandum that is

prominently marked “Not for Public Distribution, Confidential, Attorney-Client Privileges.” The

Discovery Commissioner suggested that no attorney-client privilege applies based on Findings

Four and Six because the documents were distributed to five people. However, these documents

‘FTB 100401 is a duplicate document of FTB 100218. The same arguments
regarding privilege stated under FTB 100218 apply with equal force to this document.
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on their face indicate that the distribution was simply to the five FTB employee attendees of a
meeting in California, where FTB attorney Richard Gould discussed legal issues with all of them.
As a reminder, the Discovery Commissioner concluded that Richard Gould was an FTB attorney
who was not involved in the Hyatt audit in any other capacity, and that communications with
Gould wherein he offers legal advice are privileged.

To hold that this distribution waives the attorney-client privilege is to hold that in-house
attomeys cannot give legal advice to more than one client representative at a time, and it suggests
that a corporation cannot disseminate legal advice to all of the 'péople who need to know it. The
memorandum provides analysis of 2 method of taxation, the legal requirements to invoke that
method, and the possible application of that method to the Hyatt audit. The memorandum
contains citations to tax codes and court cases, and unquestionably constitutes legal advice from
the FTB attorney. Moreover, the issues discussed in memorandum may become relevant in the
Hyatt protest, which is an ongoing administrative proceeding.

4, FTB 100908-909

This document is an internal memorandum from Mark Shayer, a former FTB employee, to
Anna Jovanovich, FTB’s Tax Counsel. The secﬁnd page contains several specific legal questions
for Ms. Jovanovich, based on the case summary on the first page. Mr. Shayer, as the auditor in
October 1993, had the power to request advice from Ms. Jovanovich on behalf of the FTB, and
was thus a client representative for purposes of Nevada privilege law. N.R.S. §49.075. Since the
privilege protects “not only the giving of professional advice to those who can act on it but also the
giving of information to the lawyer to enable him to give sound and informed advice,” the entire

document is privileged. Upjohn, 449 U.S. at 390 (citations omitted). Moreover, the confidential
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communication occurred in California where it is protected by the attorney-client communication
privilege.

While the Discovery Commissioner concluded that FTB 100216 -- a communication from
My. Shayer to Mr. Gould requesting legal advice — was privileged, the Discovery Commissioner

concluded that FTB 100908-99 was not protected by the attorney-client privilege based on
Findings Four and Six, which are erroneous. The letter is addressed to Ms. Jovanovich as “Lead
Technical Counsel,” and Mr. Shayer was requesting specific legal advice regarding the imposition
of taxes. This document is clearly covered by the attorney-client privilege and must not be
disclosed.

S. 01634-101645 & 1646-101656

These documents are two versions of a memorandum from Sheila Cox to Anna Jovanovich
in the FTB Legal Department. They discuss the factual history of the‘case and the potential bases
for application of the civil fraud penalty to Mr. Hyatt. The Discovery Commissioner concluded
that the documents were not privileged based on Findings Four and Six.

As stated before, the fact is that Ms.- Jovanovich was acting as an FTB attorney, and the
document was directed to her from her “client,” Ms. Cox, an FTB auditor. The documents contain
a summary of the factual history of the case, and while it is true that the facts in the memo are not
privileged, “[a] fact is one thing and a communication concerning that fact is an entirely different
thing.” Upjohn, 449 U.S. at 395-396, these memos show exactly what Ms. Cox said to an FTB
lawyer, and are privileged in their entirety.

The Court should not operate under the assumption that these facts have been hidden from

Hyatt. To the contrary, the audit narrative for the 1991 Hyatt audit describes all of the factual
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matters in these memoranda, as part of the proof that Hyatt tried to perpetrate an amateurish tax
fraud on the State of California. This audit narrative was produced to Hyatt. See Hyatt’s
Appendix of Exhibits, attached hereto as Exhibit 16. This is not a case in which Ms. Cox told facts
to Ms. Jovanovich in an attempt to cloak them with privilege. Rather, Ms. Cox laid all these
matters out as part of her exhaustive narratives which have already been made available to Mr.
Hyatt together with referenced back up materials, facts either considered or relied on, as well as
the entire audit file. Furthermore, Hyatt has extensively reviewed all the facts of the audit by
examining Ms. Cox for nine days in deposition.
6. FIB 07381

This document reflects a conversation between Anna Jovanovich and Richard Gould
regarding tax sourcing issues, At the time of the conversation, Gould and Jovanovich were FTB’s
Tax Counsel discussing the protest of Hyatt. This document reflects Gould’s legal opinions
regarding the availability of using the sourcing method to assess California income taxes on Hyatt,
and is unquestionably a privileged communication between two staff attorneys and is entitled to
protection under the attorney-client privilege. The Discovery Commissioner order FTB to disclose
these documents based on Findings Four and Six.

This document is no different than FTB 100216 in that it is a communication from Gould
to another FTB employee regarding legal advice on a method of taxation. Because thisis a
situation where Gould was the party giving the advice, it should be privileged regardless of what

capacity Jovanovich was acting in at the time of the communication.
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357,891 P.2d 1180, 1188 (1995).

2) rk-Product I j Discov

FTB also claims that one document listed on the privilege log that was ordered disclosed
by the Discovery Commissioner is protected from disclosure by the attorney work product
doctrine. N.R.C.P. 26(b)(3) limits the discovery of documents and tangible things prepared in
anticipation of litigation or for trial by or for another party or by or for that other party's
represenfative. The doctrine protects an attorney’s mental impressions, conclusions, or legal

theories concerning the litigation, as reflected in memoranda, correspondence, interviews briefs, or

in other tangible and intangible ways. W. i dicial Di 111 Nev. 345,

1. FTB 073

This document has been discussed in the section regarding attoméy-client privilege. Itis
also protected from disclosure because it reflects the mental impressions, conclusions and legal
theories of FIB attorneys. As such, this document is clearly privileged and protected from
disclosure, Furthefmore, despite the Discovery Commissioner’s Finding Four, there has been no
ruling that the crime-fraud exception applies, and therefore, there is no exception to the work-
product privilege available to Hyatt

3) om h f liberativ rivilege,

The FTB is claiming the deliberative process privilege with respect to six documents,
totaling ten pages, including FTB 104117 through 104122 and FTB 100289 through FTB
100292,

Hyatt is barred from discovering the mental and deliberative processes of an administrative

agency. This is commonly referred to as the deliberative process privilege, which has a basis in
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both state and federal law. This prohibition against examination of the mental and deliberative
processes of the FTB as a substitute for examination of the facts themselves is recognized as the

Morgan/Fairfield rule (313 U.S. 409, 422; 14 Cal.3d 768, 779) in U.S. and California courts. See

County of San Diego v. Superior Court, 176 Cal. App.3d 1009, 1024 (1986) The oldest case

establishing this principal is Martin v_ Mott (1872) 12 Wheat. 19, 31, 6 L.Ed. 527. Mr. Justice
Story stated there:

Whenever a statute gives a discretionary power to any person, to be exercised by
him upon his own opinion of certain facts, it is a sound rule of construction, that the
statute constitutes the sole and exclusive judge of the existence of those facts,

The leading case on the subject is United States v. Morgan, 313 U.S. 409, 421-422

(referred to as the “Fourth Morgan” case) where the United States Supreme Court stated:

But, finally, a matter not touching the validity of the order requires consideration
over the Government's objection the district court authorized the market agencies
to take the deposition of the Secretary. The secretary thereupon appeared in
person at the trial. He was questioned at length regarding the process by which he
reached the conclusions of his order, including the manner and extent of this study
of the record and his consultation with subordinates. His testimony shows that he
dealt with the enormous record in a manner not unlike the practice of judges in
similar situations, and that he held various conferences with the examiner who
heard the evidence. Much was made of his disregard of a memorandum from one
of his officials who, on reading the proposed order urged considerations favorable
to the market agencies. But the f the busi is that the Secre hy

never have been subjected to this examination. (Emphasis added.)

In ISI Corporation v. United States, 503 F.2d 558 (9th Cir. 1974), the court held that

opinions, conclusions and reasoning of governmental officials are not subject to discovery. There,
the Ninth Circuit affirmed the trial court's denial of the corporation's motion to compel answers
from an Internal Revenue Service auditor and noted, “Relying on other district court opinions

[citation] the district judge held that 'the opinions, conclusions and reasoning of governmental
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officials are not subject to discovery.' We accept this statement as a correct rule of law ....” Id_ at

559 (citation omitted).

In Green v, Internal Revenue Service, 556 F.Supp. 79, 84-85 (N.D. Ind. 1982), afid. 734

F.2d 18 (1984), the court discussed at length the policy and rationale behind the privilege which
protects the deliberative process’ of a governmental agency:

- The governmental privilege protects material reflecting the decisions or policy
making process of Governmental agencies ... The Courts in the above cases denied
production of documents on the ground that internal agency documents containing the
opinions, conclusions and reasoning reached by governmental officials in connection with
their official duties are entitled to a qualified protection from disclosure,

The governmental privilege is based upon two important policy considerations.
First, it was developed to promote frank discussion among those upon whom rests the
responsibility for making the determinations that enable the Government to operate ...
Second, the privilege is designed to shield from disclosure the mental processes of
executive and administrative personnel.

The privilege applies to intra-governmental documents reflecting advisory opinions
recommendations and deliberations which comprise part of the process by which
governmental decisions are formulated. Once claimed, the privilege protects material
relating to the methods by which a decision is reached, as well as the matters considered,
the contributing influences, and the rule played by the word of others .... The privilege has
also been held to apply to ‘[o]pinions, legal analysis and recommendations, ".... ‘opinions,
conclusions and reascning of Governmental officials, ....'conclusions or opinions,"...
material reflecting deliberative or policy-making processes, ... and documents which are
part of the 'administrative reasoning process.'.... :

2

1d. at 84-85 (citation omitted).

*The deliberative process privilege is really the well established rule which exempts
from disclosure intergovernmental communications containing conclusions, opinions and
reasoning. (United States v, Legpett and Platt, Ing. 542 F.2d 655 (6th Cir. 1976).) The
discussion of the privilege is clouded because the disclosure statutes, such as Freedom of
Information Act, the California Public Records Act and the Information Practices Act,
have often adopted this common law privilege as the basis for exemption from disclosure.
The release of information under the disclosure acts is different than litigation; however,
the cases which discuss deliberative process in this light may be helpful in the
understanding of the common law privilege.
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The privilege to preserve the confidentiality of the governmental decision making process
also has been applied in numerous other cases involving the Internal Revenue Service. For
example, in Baok of America v, UJ.S,, U.S. District Court, No. Dist. Calif., May 24, 1979, 78-2
USTC (CCH 1 9493), the court stated, “[i]f disclosure of the requested IRS fles would inhibit free
and open discussion between governmental officials or unduly embarrass the government, the files
may be subject to a qualified privilege for the opinions and views of government officials.”

Similarly, in Furman v, U.§, U.S. District Court, South Carolina, Greenville Div., Nov. 25,
1983, 83-2 USTC (CCH  9739), the court denied the taxpayer's discovery requests upon the
Internal Revenue Service for all reports, correspondence and internal documents prepared by the
Internal Revenue Service audits agents in anticipation of the case. The Court, in denying the
discovery requests, stated: “[t]he Government has 2 well established privilege with exempts from
disclosure intra governmental communications containing conclusions, opinions and reasoning, , . .
This is especially true in tax cases where the taxpayer must rely on the validity of its own position
under the applicablé taxing provisions.”

California courts which have considered these same issues have reached the same
conclusion - a litigant may not probe the deliberative processes of the administrative agency. He is
limited to a review of the administrative record.

For the most part, the form of deliberative process discussed above is designed for cases
which attack a decision made by the agency. However, in this case, Hyatt is not, theoretically,
attacking the FTB's Notice of Proposed Assessment, If he were, he would be prohibited by the
cases cited above from discovering the Review Notes and the internal memorandum discussing

sourcing. However, it must be considered that Hyatt is protesting his proposed assessment in
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California via the administrative proceeding and there is no doubt that Hyatt will litigate if the
proposed assessment is upheld. Therefore, Hyatt must be denied access to these documents since
he would not be entitled to them in California court and the interest that California has in
maintaining the integrity of its administrative system and taxing authority outweighs any interest
Hyatt may have in these particutar documents. Hyatt cannot be allowed to undermine the statutory
privileges the State of California has in protecting its decision-making process by bringing suit in a
sister state. Comity requires this result,

From the vein of deliberative process discussed above, which is founded upon the
separation of powers principle and limits judicial review of an executive agency decision-making
process, a second vein has developed. Instead of focusing on high-level policy or regulatory acts,
this second vein is founded upon the judicial acknowledgment of the importance and usefulness of
free-flowing ideas and opinions in government agencies. This form pertains to agency decisions
and the flow of information, including personal opinions from a subordinate to a superior. Itis
upon this second version of the privilege that the FTB primarily relies.

Several cases supportl the application of the "self-critical analysis” version of the privilege in
a variety of situations, outside the-review of the adoption of a policy. Most notably and most
on-point, in Maricopa Audubon Sogiety v. US Forest Service, 108 F.3d 1089 (9% Cir 1997), the
Ninth Circuit upheld the deliberative process privilege in this conteit. In that case the government
was allowed to withhold portions of “an internal investigation report on allegedly illegal and
unethical management” of a region of the Forest Service. The Court held that in order to invoke

the privilege, 1) the materials must be predecisional in nature and form part of the agency’s
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deliberative process; and 2) the agency must identify a specific decision to which the document is
pre-decisional (which avoids creation of “secret, working law.”). Id. at 1093-1094,

The Maricopa Court went on to define a “predecisional” document as one “prepared in
order to assist an agency decisionmaker in arriving at his decision,” which may include
“recommendation ... and other subjective documents which reflect the personal opinions of the
writer rather than the policy of the agency.” Id. at 1093 The Court stated that a predecisional
document is part of the “deliberative process” if disclosure would €Xpose an agency's
decisionmaking process in such a way as to “discourage candid discussion within the agency and
thereby undermine the agency's ability to perform its functions.” Id, at 1093.

1. 104117 - 104 upli 03091-03096

Five of the documents (six pages) being claimed as privileged under the deliberative

 process privilege are FTB 104117 through FTB 104122, These comprise “review comments”

prepared by Carol Ford, a residency audit case reviewer. Upon completion of an audit, the auditor
(§r her supervisor) forwards the file to the FTB's “central office” for the issuance of the Notice of
Proposed Assessment. In the case at bar, Penelope Bauche was the employee responsible for the
final decision of whether or not fo release the Notice.

To assist Ms. ﬁauche in her decision-making process, 2 member of her staff, in this case
Carol Ford, reviews the file prepared by the auditor for completeness and sustainability. The
reviewer documents her comments and Ms, Bauche may use those comments to determine if a
Notice of Proposed Assessment should be issued or if the file should be returned to audit for
further development. The review comments are not deemed to be part of the “audit file” since they

are merely the memorialization of the department's final critical analysis of the sufficiency of the
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audit. When Ms. Bauche completes her use of the comments, they are often forwarded to the
auditor's supervisor for the second use of auditor evaluation.

These documents must be protected from discovery because the review comments were
prepared by Ms. Ford, Ms. Bauche's subordinate, to assist Ms. Bauche in her decision to issue the
Notice of Proposed Assessment. Indeed, the comments did or may have reflected Ms. Ford's
personal opinions and not the views of the agency. The review comments were prepared in the
confidential environment of the FTB review unit with the élﬂy possible release being to that of a
supervisor in connection with personnel review. California State Personnel records are
confidential. California Government Code §18934.

If review comments became available to taxpayers in their contests to dispute taxes, the
candid review and disclosure of the sufficiency of the supporting audit would be jeopardized. A
subordinate would no longer be able to express her opinions candidly for fear that such opinions
would be attributed to the department or that she would “take the blame” if her “opinions” were
not accurate statements under the law. Hyatt's aggressive discovery in this case makes these fears
well founded. Hyatt has already subjected the auditors and reviewers to days of depositions.

The FTB has satisfied the procedural requirements to assert the privilege. First, the claim
of privilege must be lodged by the head of the agency cognizant of the matter, after personal
consideration of the allegedly privileged nature of the information. Coastal Corp. v. Duncan, 86
FRD 514, 517 (D. Del. 1980). In the FTB's briefing to the Discovery Commissioner, it included a
Declaration executed by Paul Usedom, Chief of the Audit Division, supporting the FTB’s assertion
of privilege. See Affidavit of Paul Usedom, attached hereto as Exhibit 17. Mr. Usedom's

declaration is not very specific since any further discussion of the documents or their use in the
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audit would disclose the deliberative process which the FTB seeks to protect. United States of

America v, Board of Education of the City of Chicago, 610 F. Supp. 695 (1985).

After the threshold requirements are met, the Court must weigh the competing interest;s for
and against disclosure. Villaume v, United States of America, 616 F.Supp 185 ( 1985). The
Discovery Commissioner abused his discretion by not considering California's interest in not
producing the documents. Seg Exhibit 4, pp. 53--58. The FTB has produced over 3,500 pages of
audit workpapers, over 70 pages of Narrative Reports, two Notices of Proposed Assessment and
several witnesses for exhaustive deposition. With respect to the FTB's disélosure, the FTB has
been consistent and discriminating in its claim of privilege. As a public agency, the FTB has been
as forthcoming as it can be, while protecting its sovereign interests.

The review comments do not contain the reasoning behind the conduct in carrying out the
audit. It is only that conduct which is at issue in this case. Indeed, Ms, Ford's revieﬁ occurred
after the audit was virtually complete and never had any contact whatsoever with the State of
Nevada. Hyatt is trying to discover the review notes to support his imminent tax battle in
California. Thus, plaintiff's demand for discovery of what and how the FTB evaluated the factual
record in the audit case violates the prohibition against discovery of the agency's deliberative
process. Accordingly, further discovery should be denied.

2. FTB 100288 & FTB 100289-92

The memo at issue is the memorialization of a meeting beiween the auditors on this case,
Monica Embry of the Policy Section and Richard Gould of the Legal Branch. The GTA Policy
Section exists to provide policy analysis to auditors, similar to the legal advice provided by the

attorneys in the legal branch. The meeting was held to discuss the viability of a sourcing theory for
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the taxation of patent royalties. Ms, Embry served as the “secretary” of the meeting, and therefore
wrote up the memo. This document should be protected not only under the attorney-client
privilege, but also under the deliberative process privilege.

When a Notice of Proposed Assessment is issued, the proposed tax is merely tentative until
the expiration of the protest period or the completion of the protest administrative process. If the
proposed assessment is upheld, the FTB issues a Notice of Action, at which time the tax is due and
payable and no longer tentative. The Notice of Action does not need to be based on the same
theory as the thice of Proposed Assessment. Since the protest procedure is in essence a de novo
review of the audit, the hearing officer may change the tax due or revise the tax theory upon which
the tax is based. To allow a memo which disgusses an alternative theory of taxation to be
disclosed to a taxpayer before the protest procedure is complete and before the Notice of Action
has been issued would jeopardize the purpose and usefulness of such meetings and
memorializations. As discussed above, Hyatt is involved in an ongqing dispute over the proposed
tax assessment. His further litigation in California, should the assessment be upheld, is almost
certain.

According to Coastal States Gas Corp. v Department of Energy, 617 F.2d 854 (D.C. Cir.
1980), the three major purposes of the deliberative process privilége are: “(1) to assure that
pre-decisional opinions and recommendations will flow freely from subordinates to
decisionmakers, without fear of public ridicule or criticism, (2) to protect prematurely disclosed
policies or opinions before they are officially adopted as agency policy, and (3) to protect from
misleading the public with opinions and recommendations that may have played a minor role in the

policy decision, but were not actually the ultimate deciding factor.”
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Since the decisionmaking process with respect to the assessment of tax is ongoing and the
Notice of Action has not yet been issued, the release of this memo, which discusses an alternative
taxing theory, would be premature. The FTB may eventually adopt or reject the position reflected
in the memorandum and its disclosure to the taxpayer would hamper the department's ability to
freely discuss theories and, especially, memorialize them in writing. Further, the taxpayer may be
misled by the memo or the defense of the FTB's position may be hindered, should the FTB decide
to follow a contradictory course to that outlined in the memo. The Discovery Commissioner again
abused his discretion by not considering the FTB's interest in maintaining the confidentiality of that

memo. Further, the interests of comity require that the ruling to produce this memorandum be

vacated.
B. THE DISTRI T
PROTECTIVE ORDER.

The District Court abused its discretion in entering the protective order because it unfairly
limits FTB’s ability to prepare for trial, prepare witnesses for deposition, and use the confidential
documents in its parallel administrative proceeding in California. In sum, the protective order
interferes with and prevents the FTB from having access to and use of relevant information
secured through permissible discovery unde;r the Nevada Rules of Civil Procedure without the
imposition of special restrictions and sanctions against the FTB aﬁd its employees, The Protective
Order denies the State of California due process under the Nevada, California, and United States
Constitutions because it is one-sided, oppressive, burdensome, and unjustified. The purpose and

design of the Protective Order is to control and, in some instances, to prevent, the State of

‘California from using discovery secured in this Nevada lawsuit in administrative proceedings in
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California. The Protective Order is lengthy, complicated, builds in lengthy delays in discovery,
gives Hyatt arbitrary and total control of the “confidential” process, precipitates unnecessary
motion practice, drastically limits the State of California’s use of discovery materials, greatly
reduces defense counsel’s ability to use discovery materials with its client, prevents preparation of
witnesses, gives the plaintiff automatic discovery as to defénse witnesses, consultants and work
product, reverses the burden of justifying discovery of relevant materials, unnecessarily increases
the expense of discovery, unnecessarily burdens the defense, witnesses, experts, court reporters,
and the court, and gives unnecessary protection to &ocuments and information which have no
value or is already public information.

The Protective Order is unfair because it imposes terms and conditions on the use of
evidence secured through discovery on the State of California that are not imposed on the plaintiff.
The State of California is barred from using an entire class of evidence in administrative
proceedings involving the plaintiff without first complying with an involved, complicated, and
burdensome process, which gives the plaintiff veto power, while the same terms and conditions are
not imposed on plaintiff, Exhibit 6, 1]1_] 3 and 4. The Protective Order interferes with the State of
California’s ability to candidly and freely discuss the merits of the plaintiff’s lawsuit, prepare
defenses to plaintiff’s claims, and interferes with the ability of the State of California and its
attorneys to prepare witnesses and other evidence with evidence secured through permissible
discovery. Id, at §2.

Most importantly, FTB cannot show the documents to an entire class of witnesses — those
who did not draft the document, receive the document, ior previously see the document — unleés

they get specific permission from Hyatt. Id, at 1§ 2(a), 3, 7, and 12. Such restriction limits the
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FTB’s ability to discuss the documents with witnesses without first identifying those witnesses to
Hyatt. This provides Hyatt with the unfair advantage of knowing the identity of every witness that
the FTB consults, and Hyatt has the ability to refuse to permit the FTB from showing the
confidential documents to the witness. Ii at f2(a). The FTB is faced with a situation where the
first time it can show the confidential documents to 2 witness is at that witness’s deposition. Such
a situation limits FTB’s ability to prepare witnesses for depositions or otherwise discuss the
documents with those witnesses. Therefore, the entry of such an order is an abuse of discretion.

However, FTB’s proposed stipulation and protective order still requires the FTB to
maintain the confidentiality of documents and information produced by the Hyatt in this litigation,
but it permits the FTB to discuss the documents with witnesses (conditioned upon them signing an
agreement to keep the xﬁaterials confidential) without having to seek Hyatt’s prior permission to
do so. This permits FTB to adequately prepare for trial and depositions. Furthermore, the FTB’s
protective order permits the FTB and Hyatt to use the discovered documents only in this case and
the parallel California proceedings. This allows for the practice already prevailing between the
parties. Mr. Hyatt has repeatedly used discovery materials obtained in this litigation to support his
tax case in California. These include the following correspondence submitted by Hyatt’s
representatives which reference matters acquired by Hyatt from the FTB in discovery and
referencing Sheila Cox’ or Julie Meyer’s deposition testimony:

1/19/99 Letter from Kern to Julie Meyer re correcting audit record re royalty income

1/22/99 Letter from Kern to Julie Meyer re correcting audit record re check
assignment errors

1/22/99 Letter from Kern to Julie Meyer re correcting audit record re credit card
assignment errors
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1/25/99
1/26/99

1/26/99

1/26/99

Letter from Kern to Julie Meyer re correcting audit record re check
assignment errors

Letter from Kern to Julie Meyer re correcting audit record re LV addressed
envelopes submitted to FTB on 1/8/99

Letter from Kern to Julie Meyer re correcting audit record re check and
credit card assignment errors and LV addressed envelopes submitted to
FTB

Letter from Kern to Julie Meyer re correcting audit record re check and
credit card assignment errors and LV addressed envelopes submitted to
FTB (Duplicate of H 06891-907 with additional schedules page attached re
checks to credit card companies)

2/3/99 Letter from Kem to FTB, Julie Meyer transmitting LV addressed envelopes and
demanding record correction

3/10/99

- References:
PO Box 81230, zip 89180 (4/22/92-1/4/93)
PO Box 60028, zip 89160 (2/1/92-10/26/92)
3225 S. Pecos, 89121 (12/16/91-4/13/92)
4012 S. Rainbow #469 89129 (7/31/92-11/24/92)

Letter from Kern to Julie Meyer responding to Meyer’s 2/22/99 letter which
responded to Kern's seven letters to correct errors and demand for “proper”
answer pursuant to CCC Sec. 1798 and referencing her deposition and
designation as compliance person re Information Practices Act

The FTB should be permitted to consider evidence discovered in this case which might

Conclusion

bear one way or another on Mr. Hyatt’s claim of Nevada residency which is presently being
considered in the parallel California proceeding. This comports with the practice already being
employed by Hyatt. This Court should strike the protective order entered by the district court and

enter the protective order proposed by the FTB,

The FTB has demonstrated that the Discovery Commissioner’s rulings regarding the

privilege issues, and the District Court’s affirmation of those rulings, were incorrect. The FTB has
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also proven that the Discovery Commissioner’s entry of Hyatt’s proposed protective order, and the

District Court’s affirmation of those rulings, were abuses of discretion. Therefore, the FTB

requests that this Court (1) conclude that all of subject documents are privileged and protected

from disclosure; and (2) strike the protective order entered by the District Court as recommended

Discovery Commissioner and enter the protective order proposed by the FTB.

21802.1

DATED thisj-_g day of January, 2000,

McDONALD CARANO WILSON McCUNE
BERGIN FRANKOVICH & HICKS LLP

(A

THO R. C. WILSON, ESQ.
Nevada/State Bar # 1568

BRYANR. CLARK, ESQ.

Nevada State Bar #4442

JEFFREY A. SILVESTRI, ESQ.
Nevada State Bar #5779

2300 West Sahara Avenue, Suite 1000
Las Vegas, Nevada 89102

(702) 873-4100

Attorneys for Petitioners
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L. Issues presented.

The FTB’s motion cannot be granted for the following three decisive issues:

1. Torts. Last year in denying the FTB’s motion for judgment on the pleadings, the
Court ruled that Hyatt progrerly pled the torts alleged in his First Amended Complaint. The same
facts Hyatt alleged last year in opposing the FTB’s rhotion, plus additional facts gathered to date
during discovery, are now presented with evidentiary support in opposition to this Motion for
Summary Judgment. The FTB clearly disputes some, if not all, the material facts Hyatt asserts in

support of his tort claims. Summary Judgment cannot therefore be granted in this case.

2. Jurisdiction. Last year the Court also rejected the FTB’s “legal” defenses to all
of Hyatt’s tort claims and ruled that it did have subject matter jurisdiction over the tort claims.
There has been no change in facts or change in the law which would v;/arrant the Court
reconsidering its prior ruling. Summary Judgment cannot therefore be granted in this case based

on any of the FTB’s already rejected legal defenses.

3. Discovery. In denying the FTB’s motion for judgment on the pleadings last year
on all of Hyatt’s tort claims, the Court instructed that there be no “foot dragging” on discovery '
becaﬁse there was “a lot of work™ to do, given the claims remaining in the case. Yet, since the
Court’s ruling last year the FTB has derailed discovery by defaulting on its discovery obligations
and refusing to provide eveﬁ court-ordered discovery. Summary Judgment cannot be granted

because of the outstanding discovery owed by the FTB.

II. Summary of argument.

The FTB continues to create decoys calculated to postpone the inevitable trial in this
matter. Hyatt respectfully submits that the FTB can and will be held accountable in Nevada for
attempting to intimidate a Nevada resident to extort money from him by invading his privacy,
threatening additional invasions of his privacy, and engaging in intentionally tortious conduct.
As Hyatt will demonstrate by compelling evidence, the FTB’s methodology for collecting taxes
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from Hyatt may not be remotely validated under any form of lawful, constitutional taxing

authority; thus, the FTB may not justify its tortious conduct against Hyatt under the mantle of

‘taxing prerogatives.

Hyatt respectfully suggests that given the court’s past rulings, the motion is not only
repetitious to thé extreme, but is truly a “freak of nature” as a legal dispositional device. If ever a
case was fraught with disputes of material issues of fact, it is this one. Itis alsb long past time
for continuing to tolerate- the FTB’s contumacious refusal to comply with the discovery orders of
the Discovery Commissioner and this Court. If the FTB continues to use California as a shield
against submitting to the lawful discovery orders of the Nevada Court to which it has conceded
jurisdiction, then it is respectfully suggested that an appropriate sanction, after such protracted
recalcitrance, would be to striké the FTB’s answer.

A. Overview of the arguments set forth in the FTB’s motion.

After setting forth its disputed and false version of the facts on residency, the FTB’s
motion makes three flawed legal arguments: (1) the FTB cannot be held liable in Nevada
because its “Nevada” contacts are not sufficient to establish the .torts alleged; (2) this Court lacks
subject matter jurisdiction over the FTB based on a number of different theories, all of which
were previously rejected by the Court a year ago; and (3) the FTB was privileged to engage in its
“Nevada” tortious conduct, an argument which was also rejected by the Court last year. Hyatt
summarizes below his response to each of the FTB’s arguments.

B. Hyatt’s tort claims are not limited by state boundaries and cannot be “split”
and divided between California and Nevada; the Court has personal
jurisdiction over the FTB and can grant full relief for the tort claims.

The FTB assumes that Hyatt’s tort claims can be split and divided by state borders such
that this Nevada Court would have jurisdiction only over tortious acts in Nevada, but not the
tortious conduct occurring in California that is directly related to and a proximate cause of the
injuries suffered by Hyatt in Nevada. It is hornbook law that a cause of action cannot be “split”
with parts of a claim heard in one state while other parts of the‘claim are heard in another state.

Moreover, once a court has personal jurisdiction over a defendant, the court has

jurisdiction over that defendant for all purposes related to the claims at issue in the case. The

OPP2FTBSUMIUDGMTN.wpd -2-
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Court can therefore grant full relief to Hyatt for claims now before the Court.

C. There is significant evidentiary support for each of the tort claims — the very
claims Hyatt outlined last year in opposing the FTB’s motion for judgment
on the pleadings.

This Court previously ruled that the tort claims, as detailed in Hyatt’s opposition to the
FTB’s motion for judgment on the pleadings, did properly state causes of action for which Hyatt
may seek relief in this Court. The FTB nonetheless again presents this Court with the same
rejected arguments regarding the scope and legal basis of the tort claims. |

Although this Court’s prior ruling on the FTB’s motion for judgment on the pleadings
validated Hyatt’s right to pursue his tort claims, the FTB apparently is of the dubious opinion
that it has numerous bites at the apple. Hyatt will therefore address once again, the legal basis
for the viable claims he has asserted against the FTB and set forth his evidentiary support.
Despite the FTB’s unprecedented stonewalling — including ignoring court orders — Hyatt has
significant, established factual support for each element of every asserted tort.

D. There is no basis for the Court to revisit its prior ruling on subject matter

%%Efﬁaion or its prior ruling on the non-existent privilege asserted by the

The FTB reasserts an unfettered right to engage in whatever conduct it deems necessary
to collect taxes, including the disregard for a sister state’s sovereignty, while tortiously and
injuriously imposing itself on a long-term Nevada resident. This asserted unfettered right was
rejected by this Court in the FTB’s motion for judgment on the pleadings aﬁd is d&éctly contrary
to U.S. Supreme Court and Nevada Supreme Court precedent.

The FTB’s primary argument that this case interferes with its sovereign power has
previously been rejected by this Court and is facfually erroneous. Neither as a result of this case,
nor through any other conduct by Hyatt, has the FIB been prevented from proceeding with its
assessment and collection of taxes from Hyatt. As has been analogized in the past, this case and
the Protest are separate trains traveling on two separate parallel sets of tracks.

In short, the FTB has every right to process its tax claims against Hyatt in California, and
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Hyatt is vigorously opposing those claims through the “protest™ now occurring in that state.
This tort case does not inhibit or in any way limit the FTB’s ability to try to assess and collect
taxes from Hyatt in California (or Hyatt’s ability to defend against those efforts). This tort case,
however, involves Hyatt’sﬁght as a Nevada citizen to the protection of the Nevada court system
to seek redress for the FTB’s invasion of privacy and other torts committed by the FTB during its
now seven-year effort to extract money from Hyatt.

The five arguments asserted by the FTB regarding subject-matter jurisdiction were
rejected last year by the Court, as was the FTB’s claim of privilege in regard to its tortious
conduct. The following summary reminds the Court of the issues already raised by the FTB and
rejected by the Court last year. It also summarily addresses the FTB’s one new argument that 1s
based on inapplicable case law.

Full Faith and Credit: The FTB’s argument concerning Full Faith and Credit is directly
addressed and disposed of through the holdings in Mianecki and Nevada v. Hall. Nevada’s
strong self-interest requires that it take jurisdiction of this case.

The FTB’s attempt to squeeze within an asserted — although not recognized —
exception to Nevada v. Hall is based upon a false and very much disputed premise that this case
somehow interferes with the FTB’s efforts in Cé,lifornia. This case in no way impedes the FTB’s
tax collection effort. Indeed; a top FTB legal officer swore under oath at the outset of this case
that it would not interfere with the protest. The FTB has never complained during the protest
that this case interferes with the protest, and the FTB admitted that it renewed its efforts to
process the protest after the Court dismissed the declaratory relief claim last year. Finally,
according to the current protest officer, there is an “ethical wall” around her. Thus, she cannot be

influenced or in any way impeded by the Nevada litigation.

' As explained to the Court last year in Hyatt’s opposition to the FTB’s notice of motion for
judgment on the pleadings, the FTB issued, in 1996 and 1997 respectively, a Proposed
Assessment of additional taxes to Hyatt for each of the 1991 and 1992 tax-years. Hyatt has
preserved his rights to contest such proposed assessments by filing a “protest” in regard to each.
The FTB is therefore, and has been since 1996, processing the protest by, at least in theory,
having one of its own protest officers conduct an independent review of the underlying audits
and proposed assessments. See Cowan Affid., ] 31-32.
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Comity: The FTB argues that the Court should as a matter of comity decline to hear this
case. This argument has been raised in virtually every motion the FTB has filed and has been
rejected each time by the Court. The issue was definitively addressed in both Mianecki and
Nevada v. Hall. Tt was Catifornia’s refusal to give comity to Nevada that resulted in the holding
in Nevada v. Hall. California cannot expect comity if it does not give comity.

Choice of law: The FTB argues that under Constitutional choice-of-law provisions, the
Court should recognize California’s own governmental-immunity laws. This argument is also
refuted by the holdings in Mianecki and Nevada v. Hall, as the argument is based on the faulty
premise that Nevada has no self-interest in this case. Mianecki and Nevada v. Hall hold to the
contrary as do other Nevada and Supreme Court precedent. Nevada has a very strong self-
interest in this case.

Recent U.S. Supreme Court cases: Based on five sovereign immunity cases recently
decided by the U.S. Supreme Court, the FTB argues that this case should be dismissed. This is
the FTB’s only new argument. The five cases, however, addressed a state’s sovereign immunity
relative to the Federal Government. None of them held, implied, hinted, or even questioned the
Court’s holding in Nevada v. Hall, that the courts of a forum state need not accord sovereign
immunity to a sister state for its tortious conduct injuring a resident of the forum state. In fact,
the most recent sovereign-immunity case cited by the FTB reaffirms and emphasizes the vitality
of Nevada v. Hall.

Exhaustion of Administrative Remedies: The FTB argues that Hyatt should have
exhausted administrative remedies under Nevada law. Nevada law applies to Nevada
government agencies, not California government agencies. Moreover, there is no administrative
remedy for the torts claimed by Hyatt. The FTB raised failure to exhaust administrative
remedies in its previous motion, and it was rejected by the Court as to Hyatt’s tort claims.

Privilege: Just as the FTB does not have immunity for torts committed agéinst a Nevada
resident, it is not privileged to engage in torts as part of its tax collection effort against a Nevada

resident.
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E. Summary judgment is not appropriate because the FIB has refused to provide
discovery. '

Shortly after this Court denied the FTB’s motion for judgment on the pleadings last year,
the FTB ceased providing virtually any discovery. Since June 1, 1999, the FTB has produced a
total of one FTB employeg for deposition. After losing the motion for judgment on the pleadings
last year, the FTB decided it would defend the tort case by not providing discovery. Prior to
June 1, 1999, the FTB produced approximately 20 employees for deposition. Through small
admissions gained from the various depositions, Hyatt had been building his case “brick by
brick”. In respbnse, the FTB has simply stopped providing witnesses. There is now a court
order for discovery — discovery requested over a year ago and first subject to a motion to
compel last April — for which the FTB is seeking a writ with the Nevada Supreme Court.
Significant discovery has been on hold, waiting for the F TB;s compliance. Instead of acting as if
it has nothing to hide, the FTB has refused to provide discovery — despite this Court’s
admonition that there be no “foot-dragging.”

If not denied outright, this motion should be continued until discovery can be completed.

III.  Statement of facts..

The FTB’s one-sided version of the residency dispute set forth in its supposedly
“undisputed” facts section is easily rebutted point by point in Hyaft’s accompanying affidavit.
For brevity, Hyatt here addresses only the most blatant “facts” that are misstated and/or
misconstrued by the FTB in its moving papers. Hyatt, first however, summarizes for the Court
the most salient facts relative to Hyatt’s tort claims based upon the depositions taken to date,
affidavits submitted herewith, and documentary evidence.

A. Summary of disputed facts supporting Hyatt’s tort claims.

1. Gil Hyatt is a very private person.

Gil Hyatt is and has been a Nevada resident since 1991.? He is and has been a private

2 See, e.g., Hyatt Affid., 12, 18, 77.
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person.?

Hyatt’s profession and business require security and privacy. Hyatt is by trade an
engineer, scientist, and inventor. He worked from the late 1960s to the 1990s in seclusion to
conceive and patent some of the most revolutionary inventions in computer history.*

During 20 years of struggle with the Patent Office, Hyatt persevered during hard times,
living a frugal lifestyle. Despite a self-imposed and preferred anonymity during two decades of
work — with no government subsidies or research grants — he developed and eventually
received patents on computer technology that helped create the personal computer industry.’ ‘

While working in the aerospace industry, Hyatt received top level security clearances
from the Departmeﬁt of Defense (“DOD”). He is an expert in security matters, having held DOD
secret clearances for almost 30 years and being director of security for his aerospace consulting
company.® He uses this expertise to protect his secret technology and business materials. He is
justly concerned about industrial espionage and the theft of technology and trade secrets. His
early inventions were leaked to competitors, allowing them to capitalize on his technology and
reap billions of dollars in benefits derived from his inventions.’

When the Patént Office finally issued certain of his pioneering patents in 1990, Hyatt .
became the subject of a flurry of media and public attention in California. Hyatt had been
victimized in California by thefis of his intellectual property, and by a personal tragedy — the

murder of his son, the perpetrator of which was never brought to justice by California authorities.

2. In 1991, Hyatt moved to Nevada, and eight years later he is still living in his
chosen domicile, Nevada.

For professional and personal reasons, Hyatt began planning a move to Las Vegas in

} See, e.g., Hyatt Affid., 6.

‘ See, e.g., Hyatt Affid., 17 80, 130-31.
5 See, e.g., Hyatt Affid., 17 80, 131.

§ See, e.g., Hyatt Affid., § 131.

7 See, e.g., Hyatt Affid., 1 137.
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1990. After substantial preparation, Hyatt left California and permanently moved fo Las Vegas
on September 26, 1991.2

Immediately after moving to Las Vegas, Hyatt s-old his California house, leased and
moved into a Las Vegas apartment, and shopped for a house to purchase.” He made the first of
thirteen offers and counteroffers on Las Vegas houses on December 10, 1991 soon after his move
into his rented apartment.'’ |

Soon after his move to Las Vegas, Hyatt was diagnosed with a malignant cancer. He
traveled to California a number of times to be examined by cancer specialists and undergo major
surgery."! Each time Hyatt immediately returned to his home in Las Vegas."? The FTB has used
the fact of Hyatt traveling to California for medical treatment nee.de_:d to save his life as a basis
for asserting he was a California resideﬁt during the six-month period for which his Nevada
residency is disputed.”

Shortly after Hyatt’s cancer surgery, escrow closed on his Las Vegas house (April 2,
1992) and he moved from his leased apartment into his new house.’* Hyatt had formed a Las
Vegas trust, with his Nevada CPA Michael Kern as trustee to protect his privacy, and he
purchased his Las Vegas house through this trust so that his name would not appear on the public
records. Hyatt intended to keep a “low profile” and his colleagues shielded his name from public
records (utilities, property records and the like) so that his street address would remain private.'’

One of the security measures Hyatt has employed is to keep his most sensitive documents

8 See, e.g., Hyatt Affid., 72, 18, 77.
? See, e.g., Hyatt Affid., ] 120, 182.
19 See, e.g., Hyatt Affid., § 28.

'l See, e.g., Hyatt Affid., § 24.

12 See, e.g., Hyatt Affid., § 2.

1 Cox Narrative Report at H00054, H00059, see Exhibit 1 to the Appendix of Evidence,
(“Appendix”). All documents cited herein are attached to Appendix.

" See, e.g., Hyatt Affid., 1 16, 107.

15 See, e.g., Hyatt Affid., 49 172, 176.
OPP2FTBSUMJUDGMTN.wpd -8-

RA000966




[

STEFFEN
A PROFESSIONAL CURPORATION

HUTCHISON

e e e T - T =
w? AW =, O

ATTORNEYS AT LAW
LAKES BUSINESS PARK
8831 WEST SAHARA AVENUE
LAS VEGAS, NEVADA 89117

DN NN NN N Rl
00 N AN W R W N = O O 0N\ O

in his private home-office. His ownership of the house in the Trust’s name preserved his
anonymity.
3. Hyatt’s Nevada business prospered.

After Hyatt moved=to Las Vegas, his licensing business started to blossom, and until the
FTB destroyed his licensing program in 1995, his business was a significant success.”” Hyatt’s
licensing program stopped short after the FTB’s disclosure of confidential and private
information about Hyatt in direct contradiction to the FTB’s repeated representations of
confidentiality.

4. The FTB conducted an uncontrolled investigation, surveillance, and audit
that invaded Hyatt’s privacy and destroyed Hyatt’s licensing business.

In 1993, two years after Hyatt moved to Nevada, an FTB employee read a news article
regarding Hyatt.'® Based upon nothing more, the FTB then commenced its efforts to secure
substantial sums from Hyatt even though Hyatt had long since become a Nevada resident.

For seven years, the FTB has investigated, surveilled, and audited Hyatt and publicly
disclosed his confidential information, including the location of his secret technology. The FTB
investigated, questioned, demanded documents from, and surveilled Hyatt, his car, home, |
business associates, doctors, rabbis, lawyers, accountants, partners, friends, enemies, ex-wife,
felon-brother, Las Vegas neighbors, former California neighbors, Las Vegas landlords, dating
service, professional organizations, banks, mutual funds, postrnan; and even his trash man."”
They even went to his front porch to snoop at mail on the doorstep and recorded the timing;
descriptioﬁ, and quantity of his trash.”®

This relentless assault on Hyatt’s right to be left alone interfered with his contacts with

16 See, e.g., Hyatt Affid., 9] 130-138, 171-172, 176.
17 See, e.g., Hyatt Affid., § 87.

'8 Shayer depo., pp. 67-68. All deposition pages cited herein are attached to the Appendix.
The article identified Hyatt as a Las Vegas resident.

1 Cox Narrative Report at H00042-00049 and 00054-00060, see Exhibit 1 to Appendix.

2 Cox Progress Report (H 00404 - 00406), see Exhibit 27 to Appendix; Cox depo., Vol. IV,
pp. 1077; C. Les depo., Vol. II, pp. 268-69, 405.
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Nevada public officials and government agencies.?!

Assigning the work to an inexperienced auditor who was handling her first residency
case,” the FTB concluded that Hyatt owed California a great deal of money. The invasion of
privacy the FTB practiced«in the course of its relentless pursuit of Hyatt included fraudulent
promises and representations that it would keep Hyatt"s secret information strictly confidential
The FTB acknowledged that Hyatt had a significant concern regarding the protection of his
privacy.”® This is discussed in much greater detail below.

The greatest damage Hyatt suffered as a result of the FTB’s breaches of confidentiality is
the destruction of his patent licensing business. As part of its investigation, the FTB demanded
from Hyatt and agreed to keep confidential copies of Hyatt’s conﬁdential agreements With his
Japanese patent licensees, Hitachi and Matsushita, and his membership in the Licensing
Executives Society.”” Hyatt had promised his Japanese licensees these agreements would be
strictly confidential. The licensing agreements with the Japanese licensees contained a
confidentiality clause.”®

The FTB, nonetheless, violated its. obligation to keep the information confidential. The
FTB communicated with the Japanese licensees making clear that Hyatt was under investigation
by the FTB.” From the date of the FTB confidentiality breaches, Hyatt has obtained no new
licensees. His royalty income from new licensees has since dropped to zero.”

5. The massive invasion of Hyatt’s privacy was unnecessary and the FTB
“investigation” was an outrageous sham.

21 See, e.g., Hyatt Affid., 9 32-33, 124.

2 Cox depo., Vol. IV p. 1125.

B Cowan Affid., 19 8-26.

.

% Id

% Cowan Affid., 1 8-26.

7 FTB 02143 and 02147, Exhibit 2 to Appendix.
2 See, e.g., Hyatt Affid., 11 136, 162.
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The FTB conducted a biased investigation in which the lead auditor destroyed key
evidence that supported Hyatt (e.g., her contemporanebus handwritten notes and computer
records of bank-account analysis) and relied heavily on three “affidavits” that are not true
affidavits.”® Even more outrageous is that the FTB disregarded, refused to investigate, and
“buried” the facts favorable to Hyatt which it uncovered during its invasive audit. The FTB
simply ignored:

the current neighbors in Nevada who supported Hyatt’s Nevada residency claim;
the former neighbors in California who told of Hyatt’s move to Nevada;
the friends and business associates who told of Hyatt’s move to Nevada;
his adult son who witnessed Hyatt’s move to Nevada;
his Nevada rent, utilities, telephones, and insurance payments;
his Nevada voter registration and driver’s license; .-
his Nevada home purchase offers and escrow papers; and
" his Nevada religious, professional, and social affiliations.*

The FTB only credited adversaries of Hyatt had vengeful motives, such as his ex-wife
and his estranged brother.>! Even then, the FTB auditor misrepresented that she had “affidavits”
from them when she did not have any such affidavits.

Hyatt timely filed protests to the FTB’s assessments.> The FTB sat on his protests for
almost three years.®® Meanwhile, interest compounds daily at almost 35,000 per day.

Part of the outrageous conduct of the FTB came from the FTB’s lawyers. One of those
lawyers, Anna Jovanovich, pointedly stated that high profile or wealthy taxpayers such as Hyatt
typically settle the proceedings before litigation, as they do not want to risk their pei'sonal :
financial information being made public.>* Hyatt clearly understood the threat that any challenge

to the FTB’s demands would result in the dissemination of Hyatt’s personal and financial

% Cox depo., Vol. I, pp. 341-42.

0 Cox depo., Vol. L, pp. 168-69; Vol. VI, pp. 1618-1619; See, e.g., Hyatt Affid., § 53.
31 See, e.g., Hyatt Affid., Y 14, 140-141, 148, 175.

2 Cowan Affid., 1 31 and 34.

# Cowan Affid., 1Y 29.

34 Jovanovich depo., Vol. 1 pp. 230-233; Jovanovich June 12, 1997 hand written notes, see
Exhibit 3 to Appendix; Cowan Affid., 41 38-41.
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information at subsequent administrative and court proceedings.*

B. Summary of Hyatt’s rebuttal to FTB’s “Undisputed Facts.”

This is a tort case. But because the FTB devotes so much time to the residency dispute
and in so doing presents its typical one-sided, incomplete and very disputed version, Hyatt
briefly rebuts here the most obvious of the FTB’s unfounded, unsupported, and erroneous
assertions as to Hyatt’s residency. Hyatt’s affidavit rebuts this issue in great detail.

First, the FTB asserts that Hyatt received $42 million shortly after he became a Nevada
resident and near the end of a “tax year.”*® In short, the FTB is asserting that Hyatt knew he was
about to receive substantial income and moved to Nevada simply to avoid California income tax
on such expected wealth. To the contrary, Hyatt had no expectation — let alone any certainty
— that he would receive substantial income in late 1991 and during 1992.%” Clearly, this is an
issue of material fact that is very much in dispute.

The FTB discusses the uncertainty as to whether Hyatt moved to Nevada on September
25 or 26, 1991 or October 1, 1991.%® As it did throughout the audit, and now during this
litigation, the FTB ignores the mountain of evidence that answers its own questions and instead
draws the strongest possible coﬁclusion against Hyatt based on one or two pieces of evidence
that do not strictly correspond with the vast majority of evidence supporting Hyatt. The FTB
references to a couple of credit-card receipts, but ignores hundreds of Nevada contacts Hyatt
identified for the FTB.* The precise date on which Mr. Hyatt moved to Nevada is very much in
dispute.”

The FTB also questions Hyatt’s Nevada affiliations that the FTB was supposedly unable

¥ See, e.g., Hyatt Affid., 9913, 73.

36 Moving papers, at p. 6, Ins. 8-9.

7 See, e.g., Hyatt Affid., 1 65-67, 80-87.
* Moving papers, at p. 6 Ins. 19-27.

¥ See, e.g., Hyatt Affid., Y 24-38.

Y See, e.g., Hyatt Affid., 9 24-38,77.
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to verify. Hyatt answers these assertions not only with his own affidavit,! but with affidavits
from third parties and other documents to establish that Hyatt did have significant contacts with,
e.g., Nevada politicians Robert Miller and Richard Bryan, a Jewish temple that Hyatt identified
to the FTB, and numerous-other associations and affiliations that Hyatt identified to the FTB.*

Hyatt also rebuts the FTB’s assertion concerning back dating 6f a grant deed. Hyatt
denies this.* What the FTB does not point out concerning the grant deed in question is that it
was signed and notarized before Hyatt had any notice from the FIB that he was being audited.
In other words, whatever happened in regard to the grant deed, it had nothing to do with the FTB
audit.

The FTB also references Hyatt’s voter registration in 1994, a period well after that in
dispute félating to Hyatt’s residency. Yet, the FTB refused to recognize and aéknowledge the
significance of Hyatt’s first voter registration in Nevada in November of 1991. The FTB
discounted such contact with Nevada as a mere formality.*

Finally, the -FTB cites the fact that two licensing agreements for which Hyatt received
income in late 1991 reference a California address.* The FTB does not explain to the Court that
the correspondence address on such agreements was not Hyatt’s former California residence, but
rather an old post-office box and the address of an attorney’s office in California used by Hyatt.*
Moreover, the two agreements at issue had been cultivated and negotiated in an unexpectedly
short time frame by Hyatt’s licensing agent such that Hyatt had to be tracked down while

traveling to sign one of the two agreements and had barely moved into his Nevada apartment at

1 See, e.g., Hyatt Affid., Y 24-38.
2 See, e.g., Hyatt Affid., Y 24-38.
4 See, e.g., Hyatt Affid., Y 76.
“ Cox depo., Vol. IX, p. 2257.
% Moving papers, p. 9, Ins. 22-28.

% See, e.g., Hyatt Affid., § 42.
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the time he was presented the second agreement for immediate signature.”’
In sum, the FTB’s one-sided version of “undisputed” facts sets forth key issues in
dispute.

Iv. The FTB is liable for its acts — both inside and outside of Nevada — that caused
injury to Hyatt in Nevada.

The FTB concludes its section of ‘;undisputed facts” with a discussion of the FTB’s
“Nevada” acts. The FTB accuses Hyatt of taking the “unreasonable’ position that discovery in
this case and evidence relevant tovestablishjng the tort claims is not limited to the borders of the
state of Nevada. From a practical standpoint, the FTB has already lost this debate.
Commissioner Biggar ruled against the FTB on this issue, his report and recommendation was
approved and signed by this Court.® Commissioner Biggar has told the FTB in no uncertain
terms that it is wrong, that it is engaging in a subterfuge, and that it should open its files if it has
nothing to hide.*

Indeed, other than the FTB’s res judicata subject-matter jurisdiction arguments, the
FTB’s motion is based entirely on the proposition that the Court must consider only acts that
took place entirely in Nevada in evaluating the intentional torts at issue. The FTB thereby
concedes that summary judgment is not appropriate if the Court considers all the evidence Hyatt
has gathered, regardless of its source.

A. Because this Court has personal jurisdiction over the FTB for the torts alleged,
the Court has power to grant full relief uninhibited by state boundaries.

The FTB tries to dictate to the Court that it “must recognize the FTB’s conduct outside of
Nevada cannot form a basis for liability in this Court. . . .*® The FTB’s strong words, however,

are accompanied by no legal precedent and are directly contrary to the very authority it cites. In

T See, e.g., Hyatt Affid., 1 44, 64-67, 80-87.

“ December 27, 1999 order approving Discovery Commissioner’s Report and
Recommendation, see Exhibit 4 to Appendix.

“ November 9, 1999, hearing transcript, at pp. 55-57 and 70-71, February 2, 2000, hearing
transcript, at p. 5. The cited portions of those transcripts are attached to the Appendix as Exhibits
5 and 6, respectively.

5 Moving papers, at p. 16, Ins. 17-18.
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asserting this position, the FTB is confusing established legal precedent with its obstreperous and
ill-founded discovery strategy. -
1. The FTB cannot split Hyatt’s causes of action.

Nevada, like every-other state, does not allow a cause of action to be “split.” In regard to
a tort claim, full relief must be obtained by the plaintiff in a single action.

The wrongful act of defendant creates the plaintiff’s cause of action. Policy

demands that all forms of injury or damage sustained by the plaintiff as a

consequence to the defendant’s wrongful act be recovered in one action rather

than in multiple actions.”*

The FTB’s bizarre argument that the Court can only consider Nevada acts to determine
the FTB’s liability for the tort claims would require that an aggrieved party must sue a tortfeasor
in multiple locations in order to obtain full recovery. Again, there is no legal precedent for the
FTB’s attempted splitting of Hyatt’s tort claims along state boundaries.

2. The FTB can be held liable Vfor the consequences in Nevada of its acts.

The FTB’s bizarre argument that the torts should be divided by state boundary is contrary
to the great weight of legal authority, which holds that a party can be held liable in the forum -
state for the effects, i.e. the injuries to a resident in the forum state, caused by tortious conduct
which took place outside the forum state.”> Nevada courts are in accord.

Ridgon v. Buff City Transfer & Storage Co. held that “since the defendants’ acts allegedly
injured [plaintiff] in Nevada, ‘it is beyond dispute that [Nevada] has a significant interest in
redressing injuries that actually occur within the state.””® Ridgon explained that the Nevada
Supreme Court has “previously held that physical presence within Nevada is not required” where

consequences were suffered in Nevada.”* Ridgon also cited the United States Supreme Court’s

U Smith v. Hutchins, 93 Nev. 431, 432, 566 P.2d 1136, 1137 (1977) (citing Reno Club, Inc.
v. Harrah, 70 Nev. 125, 260 P.2d 304 (1953)).

2 See, e.g., Calder v. Jones, 465 U.S. 783, 104 S.Ct. 1482, 1487, 79 L.Ed.2d 804 (1984).

53 649 F. Supp. 263 (D. Nev. 1986) (quoting Keeton v. Hustler Magazine, Inc., 465 U.S. 770,
776, 104 S.Ct. 1473, 1479, 79 L.Ed.2d 790 (1984).)

* 649 F. Supp. at 266 (citing Burns v. Second Jud. Dist Ct., 97 Nev. 237, 627 P.2d 403
(1981) and Certain-Teed Products Corp. v. Second Jud. Dist. Ct., 87 Nev. 18, 479 P.2d 781, 784
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holding that a defendant is liable in the forum state “whose only ‘contact’ with the forum was to
knowingly cause injury in the forum state through a foreign act.”’

The conduct of which Hyatt complains, regardless of where each act took place, is more
than sufficient to hold the FTB liable in Nevada because Hyatt’s injury occurred in Nevada. For
example, Fegert, Inc. v. Chase Commercial Corp.*® found it appropriate to hold a defendant
liable in_ Nevada for claims arising from the alleged “harassment and pressuring” of a Nevada
resident even though the defendant’s only Nevada contact was hiring the attorneys who allegedly
engaged in the harassment and pressuring.”’ Fegert cited prior U.S. Supreme Court precedent
that “emphasizes the significance of the place where the brunt of the harm was suffered in
deciding the propriety of exercising jurisdiction over an out of state defe171da:r1t.”58 Causing
harmful consequences in Nevada is sufficient grounds for holding a defendant liable in Nevada.”

Courts in other states, including the FTB’s home state of California, have held it
sufficient to assert jurisdiction over non-residents who never set foot in the forum state but sent
letters or placed telephone calls into the forum state causing injury to a resident in the forum.
state.

[A]n individual may have contact with the forum state where he causes another to

act whether or not the individual has himself contacted the state. Thus, Comment

a to section 37 of the Restatement (2d), Conflict of Laws states: “A state has a

natural interest in the effects of an act within its territory even though the act itself

was done elsewhere. The state may exercise judicial jurisdiction on the basis of
such effects over the individual who did the act. . . . “°

(1971)).

55 649 F. Supp. at 267 (citing Calder v. Jones, 465 U.S. 783, 789-90, 104 S.Ct. 1482, 79
L.Ed.2d 804 (1984)).

% 586 F. Supp. 933 (D. Nev. 1984).
57 586 F. Supp. 936.
58 586 F. Supp. at 936 (citing Calder, 104 S.Ct. at 1487).

% Jarstad v. Nat. Farmers Union Property and Casualty Co., 92 Nev. 380, 387, 552 P.2d 49
(1976). :

% Seagate Technology v. A.J. Kogyo Co., 219 Cal. App. 3d 696, 268 Cal Rptr. 586, 589
(1990). See also Schlussel v. Schlussel, 141 Cal. App.3d 194, 198, 190 Cal.Rptr. 95 (1983)
(“[P]lacing of criminal telephone call to California no different than shooting a gun into the
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Hyatt has found no reported case in which a court, with personal jurisdiction overa
defendant for the claims alleged, limited the discovery, the evidence at trial, or the recovery of
the Plaintiff by state boundaries.

3. Having personal jurisdiction over the FTB, the Court has authority to
provide full relief to Hyatt for the tort claims alleged.

It is hornbook law that a court with personal jurisdiction over a defendant has full
authority to address the claims at issue.

The Nevada Supreme Court held long ago in Sweeney v. G.D. Schultes® that once
Nevada has personal jurisdiction over a non-resident defendant “the court [has] jurisdiction to
proceed and grant any relief to which the plaintiff [is] entitled. . . .” Sweeney found that Nevada
had jurisdiction over defendants who had made a general appearance despite an apparent mistake
in the form of the summons. While the Sweeney decision dates back to 1885, the law has not
changed.®

Recent pronunciations on the issue from courts in other jurisdictions are entirely
consistent with Sweeney.

[TThe relief sought in the complaint is not the guiding factor because if

jurisdiction attaches at all under the [long-arm] statute, the nonresident is before

the Court for any and all relief that might be necessary to do justice between the

parties by virtue of the fact that the jurisdiction conveyed by the statute is in

personam jurisdiction.®

Federal courts also have concluded that, so long as they have personal jurisdiction over

the defendant, the non-residency of the defendant is of no consequence and in no way limits the

state”); Rusack v. Harsha, 470 F. Supp. 285, 292 (M.D. Pa. 1978) (holding that sending of
defamatory letter into state and causing injury in state subjects defendant to jurisdiction); Stifel v.
Lindhorst, 393 F. Supp. 1085, 1088 (M.D. Pa.), aff’d, 529 F.2d 512 (3d Cir. 1975), cert. denied,
425 U.S. 962 (1976) (holdmg that sending of defamatory letter into state and causing injury in
state subjects defendant to jurisdiction).

61 19 Nev. 53, 57, 6 p. 44 (1885).

2 Indeed, the Sweeney case despite its age is still cited in the annotations under Rule 4 of the
Nevada Rules of Civil Procedure.

8 Gans v. M.D.R. Liquidating Corp 1990 WL 2851 (Del. Ch. Jan. 10,1990).
OPP2FTBSUMJUDGMTN.wpd -17-
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court’s authority to grant relief.*

There is simply no authority that would allow the FTB to split Hyatt’s tort claims and not
allow him to present the wrongful conduct of the FTB that occurred in California or Arizona,”
where such wrongful conduact supports the torts being litigated in this Nevada case.

In this regard, the FTB appears to be making a belated and futile a back-door challenge to
personal jurisdiction. Lack of sufficient contacts with the forum state may be a determining
factor in a motion to dismiss for lack of personal jurisdiction, but once a party makes a general
appearance and concedes personal jurisdiction, as here, the limited or minimum contacts analysis
has no application.

B. The FTB’s reliance on Mianecki is grossly misplaced because its holding is

directly contrary to the position asserted by the FTB.

The FTB’s only cited legal authorities for its torts-are-divided-by-state-boundaries
argument are Mianecki v. Second Judicial District Court® and Nevada v. Hall.”" In citing these
two cases, the FTB mocks Hyatt’s prior citation to them by describing each of them as a Hyatt
“favorite.” Yet, Mianecki, and its progeny, conclusively disprove the premise of the FTB’s
motion. Mianecki and its progeny hold that a state or state agency need never set foot in the |
forum state while engaging in its tortious behavior, and yet can be held liable for the damage
which the tortious conduct caused in the forum state.

In Mianecki, Wisconsin was held liable for its negligent conduct that took place entirely
in Wisconsin. Specifically, Wisconsin’s release of a parolee and placement outside the state

resulted in injury in Nevada to a Nevada resident. Wisconsin never entered nor intentionally

% Posner Laboratories, Inc. v. Pro-line Corp., 1978 U.S. Dist. Lexis 16334 at 7 (S.D.N.Y.
1978); see also, Geo-Physical Maps, Inc. v. Toycraft Corp., 162 F. Supp. 141, 148 (SD.N.Y.
1958).

5 Some of the tortious conduct may have taken place in Arizona because that is where Anna
Jovanovich, a key FTB employee, worked and resided during most of the relevant time period.
Jovanovich depo., Vol. I, pp. 50-52, 168, 185-86, 193, 198, 250-51.

8 99 Nev. 93, 658 P.2d 422, cert. dismissed, 464 U.S. 806 (1983).

7 440 U.S. 410,99 S.Ct 1182, 59 L.Ed.2d 416, reh’g. denied, 441 U.S. 917 (1979).
OPP2FTBSUMJUDGMTN .wpd -18-
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directed any activity into Nevada. The negligent conduct by Wisconsin’s parole board occurred
entirely in Wisconsin. This was sufficient to subject Wisconsin to personal jurisdiction of the
Nevada courts, given the injury that Wisconsin’s tortious out-of-state conduct caused in
Nevada.® -

Nevada v. Hall, on the other hand, has no application to this issue. It in no way suggested
or even hinted that only conduct occurring in the forum state is admissible when seeking to hold
a sister state liable for torts which cause injury in the forum state. Hyatt therefore gladly accepts
Mianecki and Nevada v. Hall as two of his favorites. Their holdings entitle Hyatt to a trial on the
merits of his tort claims against the FTB.

Finally, the FTB goes to great lengths to quote Hyatt’s prior briefs wherein he sta_ted that
“the FTB is in Nevadé aﬁswering for its tortious conduct hére ...” and “California sovereignty
ended at the Nevada border.” These statements are consistent with Hyatt’s position here. The
FTB is rightfully answering in Nevada for its torts that resulted in substantial injury in Nevada to

a Nevada resident.

V. Hyatt has viable claims for all of the torts set forth in his First Amended Complaint.

The FTB’s attempt to limit consideration of the FTB’s misconduct to Nevada “contacts”
is an admission that, when the FTB’s conduct is considered in total, there is no basis to even
consider summary judgment. In that regard, the FTB has failed to set forth a basis on which the
motion could be granted under Rule 56 of the Nevada Rules of Civil Procedure.

Hyatt nonetheless addresses below each of the torts at issue in this action. Because the
FTB chose to again ignore the torts as approved by the Court in denying the FTB’s motion for
judgment on the pleadings, Hyatt first addresses the scope and necessary elements of each tort
consistent with the Court’s ruling on the motion for judgment on the pleadings. Hyatt then
summarizes, “brick-by-brick,” the factual evidence gathered to date in support of each tort. Most

of the facts are interrelated and support each of the torts.

® Additional discussion and cases from other states so holding infra at pp. 53-56.
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A. Nevada being a notice-pleading state, the Court must consider all possible
claims by Hyatt and not limit review to the four corners of the complaint.

Last year in opposing the FTB’s motion for judgment on the pleadings, Hyatt presented
to the Court both in his written opposition and oral argument his tort evidence as it had been
developed to that date. The Court denied the FTB’s motion in regard to Hyatt’s tort claims and
ruled that the claims as outlined in Hyatt’s opposition were viable and should proceed to
discovery. The Court’s prior treatment in liberally construing Hyatt’s claims was consistent with
Nevada’s notice-pleading standard.®

Here, the FTB again wants to limit this Court to consideration of only the strict theories
and facts specifically alleged in Hyatt’s First Amended Complaint._ The FTB’s limitations are
not supported by law on a motion for judgment on the pleadings, and they are equally
unsupported by law on this motion for summary judgment. Courts must exercise “great care”
before granting a summary judgment by ensuring no disputed issue of material fact remains.”
This caution is driven by a probing search of the entire record for disputed material facts. The

formal issues framed by Hyatt’s pleadings are not controlling.”" Instead, the court must consider

“all facts, even if technically beyond the scope of the pleadings:

The question, of course, in the granting of any motion for summary judgment is
whether or not there is a genuine issue as to any material fact regardless of
whether or not such an issue is raised by the formal pleadings. . .. Thus, itis
incumbent that a court examine all the proffered materials that are extraneous to
the pleadmgs to determine whether there is a genuine issue of material fact to be
tried.”

Summary judgment is barred if opposing materials — affidavits, depositions and answers

® Nev. R. Civ. P. Rule §(a).

™ See, e.g., Montgomery v. Ponderosa Constr., Inc., 101 Nev. 416, 418, 705 P.2d 652, 654
(1985).

"' See Yates v. Transamerica Ins. Co., Inc., 928 F.2d 199, 202 (6th Cir. 1991).

2 See Brennan v. Reynolds & Co., 367 F. Supp. 440, 442 (N.D. Ill. 1973), (citing Hazeltine
Research, Inc. v. General Electric Co., 183 F.2d 3, 7 (7th Cir. 1950)).
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to interrogatories and otherwise — reveal the slightest doubt about the operative facts.” Hyatt is
entitled to have accepted as true all the evidence and all inferences supported by the evidence,”
and the factual allegations in affidavits must be presumed correct.” The FTB may not use
summary judgment as a procedural shortcut to resolving factual disputes.”

B. Material facts are in dispute as to Hyatt’s invasion of privacy claims.

Despite losing its motion for judgment on the pleadings, the FTB reverts to its previous
argument that invasion of privacy law should be what it unsuccessfully argued last year. Hyatt
therefore reviews the applicable law for this tort, as ruled by the Court last year. Hyatt then
outlines the facts showing the FTB’s conduct to be in violation of the various forms of the
invasion of privacy tort.

The historical origins of the right of privacy are instructive and therefore reviewed briefly
below. In particular the right to “informational privacy” is discussed as it is now well-recognized
by courts, but apparently not by the FTB. As it did during the motion for judgment on the
pleadings, the FTB ignores this vibrant form of the invasion of privacy tort. The more traditional
forms of invasion of privacy are then discussed.

1. The right to privacy — in particular “informational privacy” — protects an
- individual such as Hyatt from the type of abuse committed by the FTB

The U.S. Constitution (specifically the Fourth Amendment) and the constitutions of many

states — including Nevada and California — forbid unreasonable searches and seizures.

Springing forth from this Constitutional right is the right of privacy.” Nevada, California, and

7 See, e.g., Posadas v. City of Reno, 109 Nev. 448, 452, 851 P.2d 438, 442 (1993); Washoe
Medical Center, Inc. v. Churchill County, 108 Nev. 622, 625, 836 P.2d 624, 625 (1992); Sawyer
v. Sugarless Shops, Inc., 106 Nev. 265, 267-68, 792 P.2d 14, 15 (1990).

™ See, e.g., Johnson v. Steel, Inc., 100 Nev. 181, 183, 678 P.2d 676, 677 (1984).

» See Pacific Pools Constr. v. McClain’s Concrete, Inc., 101 Nev. 557, 559, 706 P.2d 849,
851 (1985).

8 See Parman v. Petricciani, 70 Nev. 427, 272 P.2d 492 (1954).

7 Griswold v. Connecticut, 381 U.S. 479, 484, 85 S.Ct. 1678, 14 L.Ed.2d 510 (1965). The
Fourth Amendment, including the right to privacy, applies in a civil context as well as criminal.
Soldal v. Cook County, 506 U.S. 56, 87,n. 11, 113 S.Ct. 538, 121 L.Ed.2d 450 (1992) (holding

OPP2FTBSUMJUDGMTN.wpd -21- RA000979
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the U.S. Supreme Court enshrine privacy as a fundamental right.”

Nevada has “long recognized the existence of the right to privacy.”” Nevada law further
requires that, in determining whether a particular action is “highly offensive,” courts should and
do consider the degree of ifitrusion, the intruder’s objectives, and the expectations of those whose
privacy is invaded.®

The Nevada Supreme Court articulated one of the reasons that the FTB’s massive
intrusion into Hyatt’s life infringed on his privacy: “The principle is well established that
searches conducted outside the judicial process, without prior approval by judge or magistrate,
are per se unreasonable under the Fourth Amendment —vsubj ect only to a few specifically
established and well-delineated exceptions.” |

There is a two-part test for assessing whether governmental action violates the Fourth |
Amendment. The first question is whether a person has exhibited an actual or subjective
expectation of privacy. Hyatt easily establishes this subjective prong of the test, for he is very
private.®? Even though Hyatt received considerable publicity after his micro-computer patent
issued in 1990 and during his patent interference dispute with Texas Instruments, the publicity
was primarily business-related, not personal.”

The second question is whether that expectation of privacy is one that society deems to be

“the protection against unreasonable searches and seizures fully applies in the civil context”).

™ See Request for Judicial Notice, at 5, submitted with opposition to motion for judgment on
the pleadings, Exhibit 7 to Appendix.

' People for Ethical Treatment of Animals (PETA) v. Bobby Berosini, Ltd., 111 Nev. 615,
895 P.2d 1269 (1995), modified on other grounds, 113 Nev. 632, 940 P.2d 127 (1997) (crediting
Justice Louis Brandeis and Professor William Prosser for the invention of the tort of privacy,
noting that the Restatement language, drafted by Dean Prosser, has been “adopted, often
verbatim, by the vast majority of American jurisdictions.”).

% PETA, 111 Nev. at 634 (emphasis added).

8 Alward v. State, 112 Nev. 141, 151, 912 P.2d 243, 250 (1996) (citing to U.S. Supreme
Court precedent and earlier Nevada Supreme Court precedent).

B See, e.g., Hyatt Affid., ] 6-8, 127-138.

8 Katz v. United States, 389 U.S. 347, 351, 88 S.Ct. 507, 19 L.Ed.2d 576 (1967).
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